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(l) 
WAR DEPARTMENT 

Arf!J3' Service Forces 
In the Office of The Judge Advocate General 

. Washington, D.C. 

SPJGN-CM 284883 

·U N I T E D S T A T E S 	 ) ·,· · FOURTH AIR FCRCE 

) 


v. 	 ) Trial by o.c.y., convened at 
) McChord Field, Washington, 29 

Second Lieutenant SPURGEON - ) June and 12 Ju1y 1945. Dis
L.,COLLINS (0-565071), Air ) missal, total forfeitures and 

confinement for five (5) years.CO!PS• 	 1 
Disciplinar;y Barracks. 

OPINION of the BOARD CF F&"'VIEW 
J.J.PSCOMB, O'CONNOR and MORGAN, judge Advocates•.. 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Spurgeon L. Collins, 
Squadron nvn, 464th A.AF Base Unit, did, at Tacoma, 
washington, on or about 19 April 1945, with intent to de
fraud, wrongfully and unlawful~ make and 'utter to the 
National Bank of Fort Sam Houston, at San Antonio, Texas, 
payable to the order of cash in the sum of One Hundreci 
Dollars ( 11100.00), and by means thereof did fraudulently 
obtain from the National Bank of Washington, Tacoma1 
Washi!\:,Tton, One Hundred Dollars ($100.00), lawful money 
of the Ur.it,ed States, he, the said Second Lieutenant Spurgeon 
L. Collins, then and there well knowing that he did not have 
and not intending that he should have sufficient fupds in or 
credit Yd.th the said bank for the payment of said check in 
full upon its presentation. 

Specification 2: Similar to Specification l except tnat check 
was made and uttered to the Post Exchange, Lemoore Army Air· 
Fieid, Lemoore., California, on 27 October 1944., and was in 
the sum of i2S. · 

-! . 
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Specification 31 Similar to Specification 1 except that check 
was made and uttered to the National Sank of li'rederick, 
Frederick, Oklahoma, on 10 November 1944, was in the sum 
of i.50, and credit upon a debt in the sum of $50 was ob
tained. 

Specification 4: Similar to Specification l except that check 
was made and uttered to the Post l!ix:change, Lemoore Army 
Air t'ield, Lemoore, California,·. on 1.5 November 1944, and 
was in the sum of $25. 

Specification 51 Simil~r to Specification l except that check 
was made and uttered to the Anglo California National Bank, 
Hanford, California, on 24 November 1944, and was in the • 
sum of· ~2.5. 

Specification 61 Similar to Specification l except that check 
was made and uttered to the Security First National Bank, 
Los Angeles, California, on 2.5 November 1944, and was in 
the sum of ij50. 

Specification 7: Similar to Specification l except that check 
was made and· uttered to the Post Exchange, Lemoore Army 
Air Field, Lemoore, California, ai. 30 November 1944, and 
was in the sum of $25. 

Specification 8: Similar to Specification 1 except that check 
was made and uttered to the Post Exchange, lemoore Army Air 
1''ield, Lemoore, California, on 30 November 1944, a.nd was in 
the sum of $10. · 

Tha accused pleaded guilty to, and was found guilty of, the Charge and 
all Specifications. Evidence was received of a previous conviction by 
general court.-martial on 13 December 1944 for wrongfully failing to 
have sufficient funds in the bank for the payment of 17 checks upon 
presentation, in violation of Article of War 96. He was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to be
come d~e, and to be confined at hard labor, at such place as the review
ing authority might direct, for six years. The reviewing authority ap
proved the sentence, but reduced the period of confinement to five years; 
designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement; and forwarded the record of trial 
for action under Article of War 48. 

· 3. Evidence for the prosecutions It was stipulated that accused 
made and uttered each of the checks described in the Specifications and 
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that,as alleged, he received the face amount of each of them, with 

the exception of the one described in Specification 3 for which a 

credit on a debt was obtained. All of them, save those described in 

Spe~ifications 7 and 8, were de~osited for collection and returned 

unpaid ~R. 9-13; rros. E>cs. 1-4). . 


It was further stipulated that accused issued them knowing 

that he did not have sufficient funds in the bank to pay them when pre

sented (R. 13). He subsequently redeemed all of them (R. 14)'. 


4. .No evidence was introduced by the defense. Accused, after 

explanation of his rights as a witness, elected to remain silent (R.14). 


5 • . The Specifications of the Charge allege that, with intent to 

defraud, accused made and uttered eight worthlets checks totalling 

i310 and fraudulently obtained their face amounts in cash or credit 

on a debt knowing that he did not have and not intending to have suffi 

cient funds in the bank for payment. The Specifications are drawn under 

the 96th Article of War. 


By his pleas of guilty accused admitted the material allega
tions of the Specifications and by his stipulations he again conceded 
the material facts therein set out. ~ince the Specifications adequately ,. 
allege the offenses, the record of trial is legally sufficient to sup
port the findings and sentence. 

6. War Department records show that the accused is abdut 24 years 
and 5 months of age, having been born 4 April 1921. His education con
sists of four years of high school and two years study of pharmacy at 
the University of North Carolina. Before entering the'Anny on 8 March 
1941 he was employed as a bookkeeper in a lumber mill and ss a clerk in 
a drug stare. He attained the grade of sergeant as an enlisted man and 
entered an Air Corps Officers Candidate School (Administrative Branch) 
from which he was commissioned, on 28 October 1942, as a temporary Second 
Lieutenant in the Army of the united States. On 18 May 1944 he received 
a reprimand under Article of War 104 for writing worthless checks. 

7. The court was legally constituted. No errors injurious~ af- · 

fecting the substantial rights of the accused were committed during the 

trial. The Board of Review is of the opinion that the record of trial 


. is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof. Dismissal is authorized upon con
viction of a ~olation of Article of War 96. · 

__,Judge Advocate 
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SPJGN-CM 284883 1st Ind 
Hq ASF, JAGO, Washington 25, D. C. 
TO: Secretar,r of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion 0£ the Board or Review in the case or Second Lieu.tenant Spurgeon 
L. Collins (0-565071), Air Corps. • 

2. . Upon trial b;y general court-martial this officer pleaded guilty 
to, and ns found guilty or, making and uttering eight worthless checks 
totaling $310 and fraudulently obtaining that a.mount in cash or credit 
knowing that he did not have and not intending to have sufficient i'lmds 
in the bank for payment, in violation of Article of War 96. Evidence 
was introduced of a previous conviction by general court-martial on l3 
December 1944 of wrongf'uJ.ly failing t.o have su.t'ficient funds in the bank 
to pq a total or seventeen checks. He was sentenced to forfeit $75 .oo 
per month .for six months. He ,ras sentenced in the· instant case t.o be 
dismissed the service., to .torfeit all pay arrl all01Jances due or to be
come due, and to be confined at bard labor, at su,ch place as the review
ing authority might direct, for six years. The reviewing authority ap
proved the sentence but reduced the perlod or a:>nfinement to five years, 
designated the United. States Disciplinary Barracks., Fort Leavenworth, 
Kansas, as the place of confinement, and forwarded the record of trial 
for action under Article of War 48. 

3. A 8Ull1lllal7' or the evidence may be found in the accompanying 
opinion ·ot the Board. of Revin. I concur in the opinion of the Board 
of Review that the record of trial. is legally 8Uf'ticient to support the 
findings and sentence as approved by the revining authority and to war
rant oon!irmation theNot. · 

Seven of the eight checks in the present case were written 
prior to accused• s previous general. court-martial on 1.3 · Dec81llber 1944, 
but apparently' thq came to official notice subsequently. Following..: 
the discovery of the additional. offenses accused submitted bis resig
nation for the good o:t the service but, while consideration was pendi., 
he cashed another 110rthless check. Despite the further misconduct the 
renewing authority again recommended that the resignation be approved, 
but .it ,wa~ .returned by The Act:1utant General. Accused has rede81lled all 
()£. -tlte ch~~~s··involved in the case. In addition to ·his previous con
vietl.on ref'err~d to above the accused on 18 May 1944 was reprimanded under 
Art.icle of _War 104 tor writing worthless checks,... ... 
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. 	 . 
I recommend that the sentence as approved by the renewing 

authority be confi:nned, but that the !orleitures be remi.tted and the 
confinement be reduced to one year I that the sentence as thus modified 
be ordered executed, and that a United States Disciplinary Barracks 
be designated as the place of confinement. 

4. Inclosed is a f'orm of action designed to carry into execution 
the foregoing recommendation, should it meet wl th your approval. 

2 	Incls MYRON C. CRAMER 

Incl 1 - Record of trial :Major General 

Incl 2 - Form of action The Judge Advocate General 


( 	Sentence as approved b;r reviewing authority confirmed bu.t forfeitures 
reJZi.ttted and confinement reduced. OCMO 442, 21 Sept 1945) • · 





--------------
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WAR IEPART1:ENT 
Army Service Forces (7) 

In the' Office o.f The Judge Advocate General 
Washington 2~, D. c. 

SPJGQ - 284981 

UNITED STATES 	 ) EIGHTH SERVICE COMMAND 

) AfilJY SERVICE FORCES 


v. 	 ) 
) Trial by G. c.M., convened at Camp 

Second Lieutenant EDWIN L. ) Gruber, Oklahoma, 1 and 2 August 
WINElERG {0-1646713), Corps ) 1945. Dismissal, total forfeitures 
o£ :Military Police. ) and confinement at hard labor for 

) eight (8) years. 

OPINION of the BOARD OF REVIEW 
ANDIEYJS, BIEJ£R and HICKMAN, Judge Advocates 

1. The Board o.f Review has examined the record o.f trial in the case 
or the officer abo\'.8 named and subnits this, its opinion, to. n-ie Judge 
Advocate General. 

2. The accused 'fiaS tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation o.f the 61st Articl! o.f War. 

Specification, In that Second Lieutenant Edwin L. Va.neberg, Pro
vost Marshall General 1 1J Officers Replacement Pool, did, with
out proper leave absent himself from his station at Fort 
DuPont, Delaware, from about Z7 May 1945 to about 11 June 1945. 

CHARGE :q: 1 Violation or the 	96th .Article or war. 

Specifications In that Second Lieutenant Edwin L. Wineberg, Pro
vost Marshal General's O.f.ficers Replacement Pool, did, at or 
near San Antonio, Texas, on or about 20 May 1945, wrongfully 
convert to his om use a 1941 Dodge Sedan automobile, value 
o.f about $1,000, the property of Nathan Nevelow entrusted to 
him by the said Nathan Nevelow. 

' CF.ARCE· III: Violation or the 93rd Article or war. 

Specii'ication lt In -that Second Lieutenant Edwin L. Wineberg, Pro
vost Marshal General's Officers Replacement Pool, did, at or 
near Tulsa, Oklahoma, on or about 31 May 1945, feloniously 
take, steal and carry away about eight thousand dollars 
($8,000.00) lawful money o.f the United states, the property 
or Earl Matlock. 
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Specification 2: In that Second Lieutenant Edwin L~ 'W'ine"'berg, Pro
vost '.Marshal General's Officers Replacement Pool, did, at or 
near Tulsa, Oklahoma, on or about 31 May 1945, feloniously 
take, steal and carry away one .38 caliber revolver, value 
about fifty dollars ($50.oo), the property of Earl Matlock. 

Accused pleaded not gullty to and was found gull ty' of all the Charges a.rd 
Specifications. No evidence of previous convictiona:; v,as introduced. He 
was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due, and to 1::e confined at hard labor at such place 
as the reviel'iing authority might direct for eight years. The reviewing 
authority approved only so much of the finding of guilty of Specification 2 
of Charge III as involved a finding of guilty of larceny of a revolver, 
value more than $20.00 and less than $50.00, approved the sentence, and· 
forwarded the record of trial for action under Article of War 48. 

J. The prosecution's evidence l'iith reference to the Specification 
and Charge, Charge I, is as follows: 

Accused was assigned to the Provost Marshal General's Officers• 
Replacement Pool, Fort Sam Houston, Texas, on 15 April 1945 (R. 7; Ex. A). 
Ey war n,partment Special Orders dated 11 May 1945 accused was relieved 
from such assignment and assigned to the 722nd Milita.ry Police Battalion, 
Fort DuPont, Delaware, the effective date of change on morning reports 
being 21 May 1945 (R. 7; Exs. A, B). Special letter iruitructions 'Were 
issued to accused at Fort sam Houston on 18 :May 1945 authorizing him to 
travel by private automobile to his new station and fixing travel time 
at not to exceed nine days (Ex. A). Accused signed out at Fort Sam 
Houston at 1700 hours, 18 May 1945 (Ex. A) and departed that station on 
the same date as shown by the Morning Report of his organization (R. 7; 
Ex. C). Accused was due to report to his new organization not later than 
27 May 1945 (Ex. A). It 1raS •shown by the deposition testimony of the 
OJ.mmanding Officer, 722nd lfilitazy Police Battalion, Fort l)]pont, Dela
ware, that accused did not report to that organization, that accused was 
not present for duty at any time bet?1een 27 May 1945 and 11 June 1945, 
and that the request of accused by wire dated 22 May 1945 for fifteen 
days delay en route was denied by wire on that date (R. 11; Ex. G). 
Accused was carried as absent without leave effective 27 May 1945 upon 
the Morning Report of his new organization dated 5 June 1945 (R. 10; Ex. D). 
Accused was arrested and confined by civil authorities in Tulsa, Okla
homa, on 2 June 1945 (R. 61, 71) and so held by them until 11 June 1945 
upon which date he was released to military control (R. 67; Ex. F). On 
the day of his arrest by the civil authorities, a copy of the special 
letter instructions (Ex. A) showing nine days 1 • travel time granted accused 
to reach his new station was found among his personal effects {R. 65; Ex. P), 

The prosecution!s evidence relating to the Specification and Charge, 
Charge II, is as fonows: 
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On 17 May 1945 accused rented a car .from the "Driverless Car Company11 

in San Antonio, Texas, which he 11 retumed properly" (R. 12). Again on 
20 May 1945 accused came to this business establishment and rented a car•. 
The car rented to accused on this second occasion was a "1941 Ibdge fordor 
sedan, black, (Texas) license number AJ 496911 (R. 12, 1.3). Accused rented 
the car about 8:.30 that morning and agreed to return the car about 4:00 
o•clock that evening (R. 12, 13, 21). Accused signed a car rental con
tract :vmich provided that the car -was to be returned within twelve hours 
and that it was not to be taken out of Bexar County (Texas) without the 
lll'itten pe:rmission of the ca:rpa.ey- (R. 1.3; Ex. H). Accused said he under
stood the terms of the contract (R. 14). The car was owned, free and 
clear of liens, by Nathan Nevelow (R. 14, 19; Ex. I). Accused ma.de a 
$20.00 deposit (R. 19; EX. H) and took this car away from Mr. Nevelow's 
place of business (R. 171 21), but it was not returned at the time agreed 
upon (R. 14). The owner thereafter secured the aid of the police author
ities in Bexar County in an attempt to find the car (R. 14, 17) and on 
7 or 8 June 1945 he was advised that the car was in Tulsa, Oklahoma (R. 15, 
21). On 8 or 9 June 1945 a brother of the o'Wl'ler of the vehicle picked it 
up at the Sheriff's office in 'lulsa, Oklahoma, and returned it to tl:e 
owner in San Antonio on 11 June (R. 15, 22, 77; Ex. K). The car had been 
driven .'.3700.miles between the time accused rented it and its return (R. 15, 

.16). 'lhe 01\Tler of the car, 'Who had been engaged in buying and selling 
. cars for over twenty years, estimated the value of the vehicle at the 
time of its return to his possession to be tsl200 (R. 16) which is the OPA 
ceiling price (R. 18). A similar value was placed on it as of 20 :May 1945 
in Bexar County., Tex.a.a, by the ovmer•s brother 'Who had teen in the auto
motive business tor tv.enty years (Ex. K). A used car dealer in Tulsa, 
Oklahoma., llho saw accused 1'dth a "1941 Dodge, black, fordor sedan11 at his 
place of business on 29 May 1945 estimated that such vehicle was 'l'IOJ.'th 
n1n the neighborhood ot $7008 (R. 100, 101, 102). 

· The accused, his wife and their t'WO children stayed at the residence 
of a Mrs. turks, San Antonio, Texas, part of the month of May- 1945. On 
20 }Jay 19451 accused had a black Dodge sedan automobile there 'Which Hrs. 
Kurka. tho~was 11about a 19.39 model." When asked if he had bought a 
new e:ar, accused said "I certainly did •••". Accused and his family le'rt 
this residence on 20 May 1945 and did not return (Ex. J}. On 2l .Ma;r.1945 
accused was driving a "black sedan" 'When he registered for himself', his 
'Wi.t"e and two children at 11Cook's Courts," 5900 East 11th, Tulsa, Okla
homa. (R. 23, 24, 26). On 28 May 19451 accused was seen at Neosho, l~s
souri, driving a black Dodge, 1941 model nfour-door sedan" with a Tex.a.a 
license plate (R. ,41). On 29 May 1945 accused twice drove a "1941 Dodge, 
black, i'ordor sedan" to a used car dealer in Tulsa, Oklahoma, and dis
cussed the purchase of an automobile, sayd.ng that he (the accused) did 
not have an automobile o:E his wwn (R. 100, 101). The operator ot a 
parldng lot in Oklahoma City, Oklahoma.,. testified that after bis noon 
lunch 11at 11:0011 on l June 1945 (R. 44, 49), the accused parked a n19,41 
Dodge, black, fordor sedan" automobile ldth Texas license at bis· lot 
(R. 44) and that he gave accused a -parking ticket (R. 46; Ex. N). He 

3 



(10) 

retained the stub corresponding with the number of this ticket (604) 
(R. 46;Ex. O).; '!he accused paid rent for a 'Week in advance (R. 47) but 
accused did not get the automobile (R. 45). About a week later, at.he 
lawn came and got the car. These officers had the ticl'.et which had been 
given to the accused (R. l/J, 47). 

Other evidence established that the parldng ticket given to accused 
was found among his personal effects after his arrest in Tulsa, Oklahoma, 
on 2 June 1945 (n. 55, 65) and that two members of the Sheriff's office 
of Tulsa County and l!ajor Jones, Provost Marshal at Tulsa, on 4 June 1945 
went to this parldng lot in Oklahoma City and recovered this car (R. 55, 
65, 76) which was identified as the vehicle rented by accused on 20 May 
1945 in San Antonio (R. 76) and ;,lh.ich was released to the o~r' s· brother. 
at ru.lsa, Oklahoma, on 8 or 9 June ,1945 (R. 76, 77; Ex. K). ' · 

With reference to S~cifications l and 2, Charge nr, the evidence 
shows that on 21 May 1945 the accused with his wife and two little child
ren rented a cabin at "Cook! s Courts" in Tulsi, Oklahoma, the accused 
signing a registration card showing his possession of a Dodge sedan, 
license AJ /$72, and rental of $21.00 which accused paid in advance for 
a -week (R. 23, 24; Ex. L). The 1'f.inebergs were ttin and outn of the courts 
during the vreek (R. 25). On 28 Hay 1945 accused and his family were at 
Neosho, Missouri., at a liquor store owned and operated by one Earl Mat
lock 'Who had kno'W?l accused about six months (R. 28). On 29 May 1945 
Matlock went to Tulsa., Oklahoma where he saw_ Mrs. 'W:ineberg, wife of the 
accused., and the t'l'IO of them attempted throughout the night to find 
accused. Matlock returned to Neosho., Uissouri, on 30 May 1945, but again 
came to Tulsa on 21 May 1945 and rented a cabin at 11Cook 1s Courts" 
(R. 25., 29). Mrs. l'tl.neberg was with him at the time (R. 29). Matlock 
was given ca.qin "#5611 which was "about 30 or 40 feetrr from cabin. tt#ll" 
'Which the accused had ren~d and used for himself and his family (R. 25., 
59) • Matlock and Mrs. Wineberg then drove down town and "inquired at a 
couple of places ••• and·didn't find anything" (apparently in a rene-wal:, 

• of their search for the accused), and then returned to ncook' s courts" 
(R. 30). . -· -·· 

' About 9i00 o·r 9s.30 that night (31 May 1945) Mrs. 'VI1neberg borro,md 
Yatlock1s car., a 1'19/J. Chrysler, two-door sedan, royal, 11 to "gill make a 
telephone ca.11 11 (R. ,30, 42). She returned the car a.bout two hours later. 
Matlock then mnt to his car to get some toilet articles out of it and 
discovered that his ".38 caliber Police Positive Special" revolver was 
missing from the pocket of the car. He asked Mrs. Wineberg about it and 
she said ·the only- place she could have lost it was at the filling station 
where she placed the call so they 'Went there and inquired _but the attend
ant denied any knowledge of the gun (R. 30). Matlock further testified 
that for six or seven years he had bought and sold pistols and revolvers 
and done a good bit of hunting and target shooting and that this gim was 
of a value of at least $40.00 (R• .31). The gun was introduced in evi
dence (R. 31; Ex. kJ • · 
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Meanv.'hile., between U: 00 and l:00 o 1 clock on the afternoon of .31 May 

1945., accused rented a cabin at another tourirl court in Tulsa., Oklahoma., 

called the 11El Reposo.11 Accused did not use his correct name, Wineberg, 

but registered under the name of 11Lt. E. Smyle, 11 the registration card 

Tlhich lie made out at that time and showing his name as 8Smyle 11 being 


: identified and introduced in evidence (R. 92, 9.3, 96; Ex. Q). Accused 
said he was. to meet his wife there (R. 92). 11About 9 :00" that evening a 
lady called on the telephone asking for someone "l'lhom the tourist camp 
operator understood to be 11Steinberg. 11 Ac;cused said he sometimes went 
by that name (R. 9.3). Shortly thereafter a woman driving a dark "nice 
new-looking" sedan car came to the ''El Reposo" courts and asked for "Lt. 
Snyle or Wineberg" (R. 9.3., 94, 95) and stated that she had asked for 11Smyle" 
earlier on the phone (R. 94). A photograph., previously identified as 
being that of "Lula Mae Wineberg., 11 wife of the accused, (R. 56., 95) was 
identified by one of the owrators of the "El· Reposott courts as being a 
picture of the 'M)man who came to see 11Lt. Smyle 11 and was introduced in 
evidence (R. 94; Ex. R). This woman (Mrs. 1~berg) drove the car up to 
the cabin occupied by accused and stopped. It was not noticed how long 
she otayed (R. 95). Accused 11 checked outtt of the 1'El Reposo" courts be
tween 12:.30 and 1:00 o 1clock the morning of l ;June 1945, saying he had to 
go and that the cabin could be rented again. (R. 96, 97, 98) • 

. Returning to the events of the evening at "Cook's r::ourts, 11 Matlock 
testified that Mrs. Wineberg came to his cabin again 11a:C.little after 11:30., n 
asked him if he wanted "a drink., 11 and did give him two drinks of rum and 
soda. Upon Matlock asking her when she had taken up drinking., she said 
she was worried about her husband and children and wanted a drink betiore 
she went to bed (R •. 31, 32). Matlock fell asleep after taking the last 
drink and was awakened about 6:00 or 6:30 next morning, 1 Jum 1945., by 
Mrs. 1'i'1neberg who told him his clothes 1'RH'8 gone (R• .32). On arising, 
Matlock discovered that his clothes had been removed from the closet. His 
car keys 11ere 198dged between the cottage door and the door facing and as 
he reached for them., Mrs. W.l.neberg grabbed them (R. 321 35). On opening 
the door he found his clothes on the door-step (R. 32). His wallet con
taining •a little over $8000 in cash" was missing from his left rear pant;s 
pocket (R. 32, 3.3). Matlock did not remember 'Whether he felt to see .ii' 
the money was in his pocket Tihen he hung up his clothes before going to 
bed but he llwould say the money was there 11 (R. 39). The denominations of 
the money were: one one-thousand dollar bill, two five-hundred dollar 
bills., and the balance in fifty and one-hundred dollar bills ·and $220.00 
in tlVenty-dollar bills (R. 33). '.Iba wallet also contained various licenses 
and receipts bearing Matlockts name (R• .3.3). 

'Matlock procured a search warrant from the Sleriff rs office, 'fulsa, 
Oklahoma., for the cabin occupied b:, Mrs. Wineberg (R. 34, 51, 52, 73) and 
when two deputies from the Sheriff's office., .with Matlock, searched the 
cabin betvieen 9:30 and 10:00 the morning of l June 1945, they found Mat
lock's wallet bet-ween the mattress and the mattress pad on one of the 
beds in the Wineberg cabin. There was $5700 still in it (H.. 34, 35, 53, 73). 
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No fifty dollar bills were in the purse but various licenses and receipts 
bearing Uatlock' s name -were there (R. 53). llrs. Wineberg. was arrested and 
taken into custody by the Sheriff's office prior to e~cution of the search 
warrant (R. 51, 52, 73, 74, 80). 

nA.fter lunch" on l June 1945, accused parked the 1941 Dodge sedan 
he was driving at a parld.ng lot in Oklahoma City (R. 44, 49) and put two 
revolvers na .45" and. "a .,3811 in the trunk (R. 45). About l :.30 or 2 :00 
.that afternoon, accused called long distance from Oklahoma City to the 
tourist camp ( 11 r.ook 1s O:rnrtsn) in TUlsa and ~'.atlock talked to him (R. 36). 
Matlock then drove to Oklahoma City, picked up the accused, and returned 
to Tulsa (R • .36). Before leaving Oklahoma City, accused paid Matlock $ll00 
(R. lJ3) on an indebtedness of 11about $1700 or $1800 11 (R. I.O, 42) which 
was an unsecured debt for merchandise the accused had bought from Matlock' 
(R. 42, 44). At this time, Matlock had known the accused for slightly 
over four months and had had business dealings 'With him for about three 
months (R. l::14). 

The following morning, 2 June 1945, the accused and Matlock appeared 
at the Sheriff's office in Tulsa (R. 53). Members of the Sheriff's office 
talked to accused ·about the loss of the money but accused said he knew 
nothing about it (R. 53). They allowed accused to talk to his -wife (R. 5.3, 
57, 75). Being dissatisfied with what accused told them (R. 54, 75),· 
these officers called in Hajor Jones, Provost Marshal at Tulsa (R. 54, 75) 
who questioned accused about his military status (R. 6.3, 71). Accused 
denied being 11AWJL 11 so Major Jones started to take him to his· (:Major Jones') 
office (R. 63, 64) and as they·started out of the court-house, accused 
said "I took the money" (R. 54, 64), that his wife had nothing to do wdth 
it, that he got Jl{atlock's purse and put it under the mattress (R. 75). 
Major Jones had not asked accused aey questions about the money up to th.:t 
time (R. 64). The County authorities then arrested accused and took him 
into custody {R. 59,- 61, 64, 70), filing charges against him on 6 June 1945 
{R. 601 88). 

On 4 June 1945, two members of the Sheriff's office and Major Jones 
went to Oklahoma City and took possession of the 19.lJ. Dodge sedan which 
accused had left there on l June 1945 {R. 55, 65, 76, 81). · They pried 
open the trunk on this car while· at the lot in Oklahoma City and took fran 
it 11a .45· Army revolver" and "a .38 11 caliber revolver identified as Ex
li.ibi t "M", :M:atlock's missing gun (R. 44, 49, 58, 66, 76). 

About lOs30 o.•clock on the morning of'll June 1945, Sec6nd Lieutenant 
Shepperd, Provost Marshal General's School, Fort Sam Houston, Texas, "read" 
and "explained" the 24th- Article of War to the accused and told him that 
he need not make any statement but if he did, it might be used against 
him. No threats or promises viere made. Accused then told "everything that 
happened" {R. 1031 105) • "About· noon or during the noon hour" on the same 
day, the substance of what accused then stated was reduced to a fonnal 
statement Vlhich was signed by_ the accused {R. 69, 104, 105, 109). At the 
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taking of this formal statement, Major Jones., Serond Lieutenant Shepperd., 
County Attorney Dixie Gilmer., Toputies Sheri.ff ?.:edlin and wards and two 
or three others were present (R. 54, 68, 104). Second Lieutenant Shepperd 
again read the 24th Article of war to accused and the County Attorney also 
told.accused that he did not need to answer a question if he did not choose 
to (R. 55) and specifically told accused that insofar as releasing Mrs. 
Wi.neberg·was· concerned; he (the county attorney) was not "giving· arr:, prom
ises• (R. 68., 71., llO) • According to second Ueutenant She13perd., the 
accused upon these tvro occasions stated., in substance.,·that on the after
noon of 31 May 1945 he registered at the 11El Reposo 11 courts and at approxi
mately 10:30 that evening he 'Went to "Cook!s Courts" on the other side of 
town., entered cabin number 56, 'Which vra.s then empty, opened a window and 
unlatched a screen on the back side of the cabin and then took a .38 :re
volver from Matlock•s car which was parked in the garage by the cabin. 
He then· returned to the 11El Reposo 11 courts l't'here he chec~d out about 
nJ.:00 a.m." He then went back to "Cook1s Courtsn., entered Matlock's cabin, 
and took Uatlock•s pants. Having d:if'ficulty in keeping the door closed., 
he i'i8dged a· leather key case which he had taken from l'.atlock•s trousers 
in the door., then went to cabin nmber 11 and left the money under the 
ma.ttress of a bed in that cabin, stating he felt he was 11too hot with the 
law authorities 11 and due to lack of rest ha was afraid he might .fall 
asle'ep and be .found with·.the money in his possession. He then drove to 
Oklahoma City (R. 106, 107). 

'.the prosecution offered the so-called written 11confessiontt in evi

dence repeatedly (R. 69., 71., 78, 107) but the law mer.i.ber reserved ruling 

on ·its admissibility until the close of all the evidence at 'Which time 

tm document was excluded, the law member stating that his reasons for 

suoh. ruling were bai,ed upon the .fact that the testimony of the Assistant 

County Attorney indicated that such official was still or the opinion 

that the accused's wife was involved in the crime and that she was held 

in custody until accused signed the eonfession and either the same after

noon or the next morning she was released from custod;y' (R. 1221 123). 


The evidence sho?led that the wife or accused 11as .released f'rom cus
. tody on her own recognizance., either the afternoon or the next day .fol
lovdng the signing of a confession by" the accused (R. 581 83., 90)., nprim,.. 
a.rily to take care of her children" (R. 82) who had been turned over 
to the "31.fare Department im.en accused ,ms arrested· (R. 58}. Charges 
against Mrs. w.tneberg ,rere not dismissed (R. 84., 87, 90~ 91). · . , . 

4. After being warned· of his rights by the Law 1.fember1 the accused 
.elected to remain silent (R. 1.22). . 

Mr. Matlock was called as a ld.tness in behalf' of the accused and 
tastit'ied that he (Matlock) was in his cabin from 9,oo·p.m. to llsJO p.m. 
on the night o:r 31 May and that when he left the cabin, between llt.30 
and ten minutes to twelve, he was Y18&rlng his trousers and that he knew 
1th.ere his trousers 11ere .from 9t00 p.m. to ltOO p.m. (a.m.) l June (R. ll.2)'. 
The attitude of t~ County authorities was that if' the remainder of the 
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missing money was recovered Hthe whole thingn (the prosecution, be 
dropped nsolely for the benefit of the Wineberg children" (R. ID., ll4). 
Matlock and the Winebergs had been good friends prior to this case _(R. 114). 

Mr. Drake, an Oklahoma City tourist camp operator, testified that the · 
accused rented a cabin and registered at his camp· sometime between 1112:00 a.m. 
on June 1st and sunrise of that morning" (R. ll6). Sunrise was about l(iz00 11 

(R. ll8). About 8100 o I clock that morning, N.r. Drake went to the cahl.n 
occupied by accused to turn off the water which was running over the lava
tory. The cabin was locked. He used a pass key to enter and found two 
children in the cabin., a little boy between two and three years old 1ras 
in bed and a little baby only a few months old was lying on a blanket on 
the floor (R. 117). Two pistols, an Army pistol and 11a .38, 11 were also 
in the cabin (R. ll9). Driving time l:etV1een TUlsa and Oklahoma City: by 
car is two or three hours. (R. 118). A trailer was behind the ·car at . 
ll:00 (R. ll7) • 

The o~ner of the car 'Which accused took from San Antonio testified 

the car had a concealed governor on it so that it would be 11pretty hard 

to get past 50" and that a trailer·attached to the car would slow it to 

about forty miles an hour (R. 122). 


Efficiency ratings of accused from 7 November 1943 to 18 April 1945 
mre shown to include one rating of nexcellent, 11 five ratings of nvery 
s~tisfactory11 and two ratings of 11~atisfactory. 11 

5. The findings of the court, as approved by the revielVi.ng authority, 
convict the accused of absence 1Vi.thout leave from his station at Fort 
DUPont., Delaware, from about Z"/ May 1945 to about 11 June 1945, of wrongful 
conversion of a 1941 Dodge automobile., value of about $1000, of larceny 
of a bout $8000., lawftll money of the United States., and of larceny of a 
.38 caliber revolver., having a value of more than $20.00 and less than 
$50.00. The evidence cl.early and beyond a:ny reasonable doubt supports 
such findings as approved. 'Iha evidence disclosed that accused signed 
a 11confession11 on ll June 1945 in llhich he fully admitted facts shewing 
his guilt of these offenses and: that prior to such confession he had been 
fully and explicitly warned of his rights under the 24th Article of wu-. 
Accused was infonned that he need not make any statement but that., if he 
did, it might be used against him. All witnesses who testified on the sub
ject denied that any threats or promises were made to accused at the time · 
the statement was taken. The statement was repeatedly offered in evidence 
by the prosecution. Counsel for the accused objected to its admission 
upon tha grounds that it was obtained under duress and was "incorrect" 
as to the facts therein stated. The law member reserved ruling upon its· 
admissibility in order to give tne defense an opportunity to present evi
dence to support its contentions. The only fact from which duress might 
be inferred ns that the wife of accused was confined in the teount;y jail 
at the time the statement ,ra,s taken and -was released from custody soon 

. 	after accused executed this statement. However., the 1-0unty Attorney ex

pressly told ·accused prior to the execution of·the statement that he was 
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making no promises 'Whatsoever about releasing Mrs. i1.i.neberg. Further
more, although :Mrs. \\1-neberg .was released .frofu custody, the charges 
against her were not dismissed. The. reason assigned .for her release was 
to enable her to take care of the two small children belonging' to the 
couple and who had ·been given to the wel.fare Department when both accused 
and his wif& mre incarcerated. · 

The law member .finally excluded the statement from evidence. Appar
ently the gist of his reasons for euch ruling was that accused was in-· 
duced to make the statement in order to secure the release o.f his wife; 
This conclusion was based upon specv.lation unwarranted by the evidence. 
The affinnative testimoey was that accused bad the advice o.f civilian legal. 
counsel shortly after be was put in jail, that he .first admitted he took 
the money even be.fore he was arrested and that later, having been fully 
warned, not only once but .twice, of his rights as an accused person to re
main silent and specifically told that no proyt1ises -were teing made to him 
respecting the release of his wife, he fully confessed the co:im:nssion of 
these crimes. 'nle record is devoid of any affi:nnative evidence that in 
fact accused was induced to make this st~tement in the hope or belief that 
by so·doing his wife would be released. The evidence, oonsidered as a 
whole, is convincing that the confession was voluntarily ma.de and under 
the general rules involving the admissibility of confessions, should have 
been admitted in evidence (MCM 1928, par. 116!, .P• 116). Ho11ever, the 
erroneous exclusion of such statement redounded to the benefit of accused 
and clearly was in his interest and not to his prejudice. Furthermore., 
one of the witnesses aas alloVi8d to testify,without objection., to the sub
stance of the statement made by the accused so that the court had the · 
benefit of knowing that the accused voluntarily had admitted his gullt. 
That the wife of the accused was· a party to the commission of the larcenies 
involved herein appaars probable, despite the· awkward attempt of the accused 
in his. confession to exonerate her .f'rom blame, but the· independent evidence 
is su.f'ficient to sustain the conviction of the accused, 'Whether aa prin
cipal or accessory. From a moral standpoint, ho11ever, his willingness to 
take the blame in order to tree his wife is probably the only con:mendable 
conduct on the part of accused which is revealed in the 'Whole sordid 
story )?resented b;1 the evidence• , 

6. War Department records disclose that.accused is 23 years of age 
and married. He is a high school' graduate. In civil life he kept bees and 
raised turkeys for a brief period. He 11as inducted into the l:rmy' on 
3 March 1941 and served in enlisted status until 24 April 1943, on which 
date he was discharged to accept a commission in the A::rmy- ot the United · 
States. He was immediately ordered to active duty as a Second Lieutenant., 
Signal Corps. ()l 1 October 1943 he was relieved from assignment to Sig
nal Corps and assigned to the ·O::>rps of Military Police. 

?. The court ,ra.s legally constituted. No errors injuriously affect
ing the substantial rights of the accused 11ere committed during the trial. 

, 9 



(16) 

In the opinion of the Boa.rd of Review the record of trial is legally 
sufficient to support the findings and. the sentence, as approved by the 
reviewing authority, and to warrant confinnation thereof. Dismissal is 
authorized under Articles of War 61, 93, and 96. 

! . 

Jud.?,e Advocate 

~-,-Judge Advocate 

~u~ ,Judge Advocate 
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SPJGQ - CM: 284981 1st Ind 

Hq A.SF, J.A.001 1/11.shingtcn 25 1 D. c. 

TO, Til~reta.17 or war 

1. Pllrswmt to Executive Order No. 9556, dated 26 Ma7 1945, there 

are transmitted herewith for :,tJllr actia:i the record of tr.Lal and the 

opinicn of the Board of Review in the case of Seooncl Lieu.tenant &:hd.n L. 

Winebe~g {0-1646713), Corps of llilita.r,- Police.
. . 

2. O'pan. trial b7 general court-martial this officer waa found 
gllilt7 of absence without leave (16 da;ys), in violation of Article ot 
War 61, (Speci:f'icaticn, Charge I), wrongful. conversion of an automobile 
in violation of Article of War 96 (Specificaticn, Charge II), and laz
cen7 of $8000 (Spaci:1'1cation l, Charge III), and a revolver (Specification 21 
Charge III) in violaticn of .lrticle of War 9.3. Ha was sentenced to be 
dismissed the eervioe, to fort'eit all pa;y and allowances due or to becane 
due, and to be confined at hard labor, at such place a.a the raview1.ng 
wthorit7 might direct, for eight years. 1ha revie~g authority approved 
only so mu.ch of the finding of gu.ilt;r of Spacifica.tion 2 of Charge III 
as involved a finding or· guilt7 of larcen7 of a revolver, value more than 
$41.00 and less than $50.oo, approved the sentence, and forwarded the 
record of trial for action under Article or War 48. 

J. A swraa.r;r of the evidence ma.;r be found in the accanpany:lng 

opinion of the Board of Review. The Board is of the opinion that the 

record of trial is legal.ly sufficient to support the findings and the 

sentan•, as approved by the reviewing authorit;r, and to warJiant con

firmation of the sentence. I concur in that opinion. 


en 18 Ma.7 1945 the accused departed Fort Sam Houston, Texas, under 
orders tor change of station, hav:1.ng been assigned to an organiza.tia:i 
stationed at Fort DuPont, Dal.aware. He was authorized to travel b7 
privately owned automobile and allowed nine days' travel time within 
which to reach his new station, where he was due to report on or before 
V May 194;. Ha did not report as ordered and had no permission to be 
absent .from his new station after that date. Ch 2 June 1945, he wae 
arrested b7 the civil authorities at Tulsa, Oklahana, and returned b7 
them to milit&r,- control there on 11 June 1945. In the meantime, en 
20 May 1945, the accused rented a Dodge autanobile in 5a.n .&ntanio, Texas, 
agreeing ~o return it en that same date. , He did not return it but, 
accanpanied by his wife and two smul children, drove the car to various 
points in Oklahana and Missouri during the following two weeks~ During 
this period the accused and his famil;r rented a cabin in a ·tourist ca.mp 

·1n· Tulsa, Oklahoma, in which they stayed fran time to time, Cne Matlock, 
a liquor dealer from Neosho, !.!:l..ssouri, with whom accused had had business 
dealings over a period of several months, also took a. ca.bin a.t the same 
ca.mp. en· the evening of .31 M:3.y 1945, the wife of the accused borrowed 
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Matlock'a car., ostensibly to go to make a telephone call but actually 
she drove to another tourist camp in the city where she met accused who 
was there registered under an assumed name. When she re'blmed the auto
mobile to its owner., a revolver was missing !ran the vehicle. Dll'ing 
that night., Matlock1 s clothes were removed from his cabin and his 'WS.llet., 
containing $8000 was taken. The wallet, with $5700 in it., was found the 
following day hidden in the cabin which ha.d been occupied by accused and 
his family. ~e revolver and the automobile 'Which accused had rented in 
Ban Antonio., Tex.as., were recovered at. a parking lot in Oklahoma City., Okla
homa., where accused had left them on 1 June 1945. The accused confessed 
the commission of these larcenies. Such a. course of coo.duct as is evi
denced in this case not only demoostrates lack of the bas.ic fundamentals 
of character and behavior required of an officer of the Ara:ry but involves ' 
grave moral turpitude according to civil and military standards. . . 

I recommend that the sentence be eoni'::l.rmed but that the forfeitures 
'be remitted, that the sentence as· thus modified be ordered executed, ~ 
that & Federal Rei'orma.toq be designated as the pl.ace of confinement. 

4. In.closed is a farm of action designated to carry into execution 
the foregoing reeommendatian, should it meet with yaur approval. 

~~.~---.....
2 	In.els 'MIRCN c. CRAMER 


l Rec of trial liajor General 

2 Form of action '!be Jad£8 1.dvoe&te 0An1111"A1 


{ Sentence con.firmed but !or.teitures remitted. OCY'.> 138, 21 Sept l94S). 
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(19)WAR DEPAR'!MENT 

A:rrrry Service Forces 


Offiee·of The Judge Advocate General 

Washington., D. C. 

SPJGH-CM 2850'.35 S S~P 1945 
UNITED STATES ) 

) 
ARMY AIR1 FORCES 

EASTERN FLYING TRAINING COMMAND 
v. ) 

) Trial b;y G.c.u•., convened 
Second Lieutenant WILLIAM ) at Tuskegee Army Air Field., 
H. BAILOUS {0-1636951)., ) Tu.skegee., Alabama., 26., 27 
Air Corps. ) and 28 July 1945. l)ismissal. 

OPINION of the BOARD OF REVIEW 
TAPPI., GAMBRELL and TREVETHAN., Judge Advocates 

l. The Board ot Review has e:x:am:l.ned the record of trial in the · 
case 0£ the ot.t'icer named above _and submits this., its opinion., to The 
Judge Advocate General. 

2. · The accused was tried upon the following Charges and Specifi 
cations: · 

CHARGE I: Violation ot the 93d Article ot War. 

Specifications In that Second Lieutenant William H. Bailous., 
Squadron A, 2143d W' Base Unit., did., at Tuskegee Arnry 
Air Field., Tuskegee,, Alabama., on or about l June 1945., 
feloniously embezzle by fraudulently converting to his own 
use the sum 0£ about $80.00 in currency., the property of 
the Officer's Mess~ Tuskegee Arm::, Air Field., entrusted 
to him by the said Officers'. Mess and into possession of · 
-which he., the said Second Lieu.tenant William H. Bailous., 
came by virtue of his duty as Assistant Mess Officer to 
count the daily cash income of the said Officers• Mess~ 

CHARGE II: Violation 0£ the 96th Article of War. 
. . 

Specifications In that Second Lieutenant William H. Bailous., 
Squadron A., 2143d A.AF Base Unit., did, at Tuskegee A.rr.rr, 
Air Field, Tuskegee., Alabama., on or about l June 1945, 
wrongfully .cause Rosa L. Ga:nt., a civilian employee of the 
Officers' Mess., Tuskegee Arm:; Air Field., Tuskegee., Ala
bama., to perform peNonal services for him., the said 
Second Ueutenant William H •.Bailous., during time £or 
which she., the said Rosa L. Gant., was paid by the Offi 
cers' ~ess, Tuskegee _.Arm::! Air Field., Tuskegee., Alabama. 
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He pleaded not guilty to., and was .t:ound guilty or., all Charges and Speci
fications. No evidence ot any previous conviction was introduced. He. 
was sentenced to dismissal. The reviewing authority approved the sen
tence and forwarded the record ot trial for action under Article of War 
48. 

3. Evidence for the prosecution: 

. On l June 1945 and for several months prior thereto accused 
was Cashier and Assistant 'I'rea.surer of the Officers' Club and Mess, 
Tuskegee A:rrq Air Field, Tuskegee., Alabama (R. 33) • .A.t that time U:rs. 
Bosa L. Gant, ·a .civilian seamstress., was employed by the Club at $8 per 

· ·dq to make slip covers for furniture in the Club (R. 14). Sometime in 
Mq" 1945 accused told Yrs. Gant that he desired her •to make him s0m$ 
slip covers.• She replied that she would make them in the evenings or 
otherwise on her of! time. She made occasional trips to Montgomer., 
and Opelika and he asked her to 1:?e on the lookout for slip cover mate
rial. Meantime ,iccused arranged for her to go to the house of a Yrs. 
Nettie Washington and measure the pieces ot furniture the covers werEf 
going on, llhich she did. Subsequen~, she advised ·accused that suit
able material was available at a store in Opelika. Thereafter, on 
l June 1945, accused called her to his· office, handed her $8p·1n cash 
froa the Club fund and arranged for two en,.listad men to go nth her b1 
automobile to Opelika. The $80 figure was her estimate of' ·the probable 
cost of.the material, based upon her personal examination of the furni

. ture to be covered. .A.t the time of handing U:rs. Gant the money accused 
also banded her a disbursement voucher, requesting her to have it signed 
by the merchant from whom. she purchased the material. She proceeded to 
Opelika 'With the two enlisted men, .purchased a quantity o! slip cover 

· material from Hagedorn & Compan:y and, under the supervision o~ one of · 
the enlisted men, had the voucher signed by the seller. The original., 
signed Toucher was introduced into evidence as Prosecution's Exhibit 1 

· (R. 14-17., 19-22, 37)., T2le purchase price of the material was $60.67 
and that amount was sli011D. on the voucher (Pros. Ex. 1). Returning to 
the Field., she· handed the voucher and the change of $19.33 from the $80 · 
to .the clerk 1n accused's office, a Mrs. Johnson. At the same time she 
sa that the two enlisted men., imo had accompanied her to Opelika., placed 
the material. in accused's office (R. 23., 24). She next saw the material 
OD. tba following afternoon •at this house• where she commenced working it 
into slip covers• {R. 24). Upcm completing the co:vera she was paid the 
sum of $32 tor her work, personally by the accused (R. 25). Her trip 
to_ Opelika, however., to purchase the material was made on Club time., as . 
she was paid b7 the Club for that dq1 s work (R. 25., 26). The trip con
sumed approxilllately' four ltours., extending from shortly after noon until 
4 ,or 5 o 1clock (B.. .7, 9., 10). · · · 

. Accused's immediate superior at the Officers• Club was Captain 
Theodore H. Randall., who was Treasurer of the Club. Captain Randall was 
absent from the Field., on leave; from 31 May 1945 until about ll June 

· 1945 (R. 32-.34). When he returned he requested that a count be made 
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of' the cash in the Club f'und to make certain that no shortage existed. 
en the morning of' 12 June accused and an enlisted man made a co'Ont and 
accused reported to Captain Randall that the case was nover" by "About 
$19.00° (R. 35). On 20 Jtme and 2l June 1945, Private Freeman A. Bussey 
was engaged in making a monthly audit of the 0lub fund for the Adminis
trative Inspector. Finding a voucher for $60.67 (identified as Pros. Ex. 
l) which did not bear Captain Randall's signature he inquired of' Randall 
whether Randall would sign it. Randall ·thereupon questioned accused 
about it and accused said 11:Mrs. Gant made a mistake. * * * She made the 
mistake .. of' taking Club money and paying f'or nr:, material" (R. 37). Press
ing accused further, Randall inquired of' him •it he realized he had not 

· pu:t the 	money -back that it was the 21st of' June and had been 20 days." 
Accused replied that he would not be •in position to put this money back 
until payday.• Randall finally asked accused categorically if he had 
given Mrs. Gant the Club money that was used f'or the purchase.of the 
materiaJ. and he said 11 Yes• (R. 37). At this point the conversation was 
temporarily interrupted and accused lef't the room. Fifteen minutes 
later he returned to the room and., in walking past Randall,. remarked 
"BY the way., I am putting t:tiis money backtt (R. 37). 

In mak:1.pg his audit on 2l June Private Bussey round a shortage 
of' $88.63. Two days later he made a recheck, ostensibly after accused 
had returned money to the cash box, and a shortage of $29.43 was found 
(R. 73, 75). 

As-cashier and Assistant Treasurer of' the Club, accused ttwas 
responsible for.making all collections and deposits due in the ba..nk1'., 
helped •to keep room assignments of officers straight" and he was author
ized to sign clearances f'or officers arriving at and departing from the 
Field. He was assigned two sergeant bookkeepers in the office and had 
general supervision over all bookkeeping in the Club. He and Captain 
Randall were the only persons 'Who had the combination to the safe (R. 33). 

4. Evidence for the defenses 

After being advised by the court as to his rights as a witness, 
the accused elected to re.main silent. 

Private First Class Willie M. Lonon, a witness f'or the defense., 
testified that on two different occasions he, at the direction o.t' ac
cused., had taken ·cloth material :f'rom. the supply closet in. the BOQ office 
to the Club proper and delivered it there to Mrs. Gant., 1tho was operat

,. 	 ing a machine. He was not able to recall the dates on which these de
11veries were ma.de, but he laiew that. Mrs. Gant ·had been working at the 
Club more than two months (R. '71-79). · 

Captain James B. Hall, a witness for the defense, testified 

that he had been acquainted with accused 2i yea.rs and that accused had 

always impressed him as being an officer and a gentleman (R. 82). 
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Captain Henry B. Perry, a witness for the defense, testified 
that he had been acquainted with accused six months and that •he has 
acted like a gentleman at all times" (R. 83). . 

5. The Specii'ication of Charge I alleges the embezzlement by ac
cused or the sum of $80 in currency, the property or the Officers• Mess, 
Tuskegee Army' Air Field. The proof required to establish the offense or 
embezzlement is stated in the Manual for Courts-Martial, 1928, as follows 
(Far. 149h): 

(!) That the accused was int.rusted w1th certain money or 
property of a certain value by or for a certain other person, 
as alleged; (2,) that he :f'raudulently converted or appropriated 
such money. or property; and (g.) the facts and circumstances 
shovring that such conversion or appropriation was with fraudu
lent intent.• 

The evidence of record :fully establishes every element or the required 
proof. As Assistant Treasurer and Cashier or the Officers• Club and 
Mess accused was intrusted with all cash coming into the Club fund. He 
took $80 in currency :f'rom the fund and handed it to an individual •:tor· 
use in making a purchase or material for the private use or accused. 
That such private use was intended by accused at the time he took the 
money is amply established by the testimony of Mrs. Gant that she had 
already examined the furniture in a private residence on which the . 
material was to be used for slip covers and had estimated to accused . 
that the requisite material would cost about $80. Moreover, the fact 
that he requested Mrs. Gant to have the merchant from 'Whan she purchased 
the materfal sign a Club disbursement voucher covering it {Fros. Ex.. 1), 
coupled with the fact that he had not reimbursed the Clu,b before the 
voucher was brought in question by the auditor 20 days after the money 
was taken, plainly warranted the conclusion ~at accused intended 
permanently to deprive the Club of.the money. Nor is it material that 
less than the full amount of the ;80 was used.in making the purchase. 
It was estimated that the coat would be about· $80 and he took that sum 
from the cash bo~ to meet the expected need. Thus, in the opinion of 
the Boa.rd, the conviction of the Specification of Charge I is amply 
sustained by the evidence or record. · 

6. The ·Specification o! Charge II alleges that on or about l June 
1945 accused lt'rongtully caused .Rosa L. Gant, a civilian employee of the 
Officers_• Mess, to perform persona). services for him during time .ror 
lVhich she was paid by the Mess. This offense is al1eged as a violation 
of Article of War 96. The uncontradicted testimo.ey of Mrs. Gant, adduced 
in support of this Specification, ·is'to the e!fect that on the date al
leged, 1 June 1945, she, at the request o! accused, .made a personal trip 
to Opelika, Alabama., tor him, being 8Yl8.Y from her duties at the Mess 
:f'rom early atternoon until about 4 or 5 o'clock in the attemoon or the 
same d.q, and that she received a tiq•s pay from the Mess 1n respect of 

June 1945. lihile this offense is trivial in nature by canparison nth 
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the embeazlement of:Cense alleged 'IDlder Charge I, it nevertheless does 
represent a. 'Violation of Article of War 96, in that the conduct alleged 
was clearly prejudicial to ·good order and military discipline. 'taken 
separately 1t might have been questioned whether this o.ffens'e was 
serious enough t9 warrant its being tried by a general court-martial; 
but taken,in eanjuncticn 111th the embezzlement offense alleged under 

. Charge I it serves the useful purpose of throwi.Jlg additional light on 
that offense. l'he can'Viction is sustained by the record of trial. 

. ' 

7. The records of the War Department show that accued is 36 

10/12 years ot age and single. He is a college graduate and aur1ng 

the five :rears immediately preceding llis entl')" into the ser'Viee in 

November 1940 was ~lo,ed as a bookkeeper in th& Finance Department 

ot the CitJ' of New York. He was commissioned a seccod lieutenant, 

AUS, Signal Corps, upon graduation from Officer Candidate School, 

Fort llonmouth, New Jersey, on JO Nowmber 1942. · 


··He was reprimanded and .fined $75 under Article ot War 104 on 

12 August 1944 for overindulgence in alcohol.and disorderly' conduct in 

quarters.. · 


s; The court was legally constituted and had jurisdiction of the. 
· accused and the subject matter. ·No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suf
ficient to.support· the findings. of guilty and the sentence and to 
warrant conf'irmation ot the sentence. Dismissal is authorized upco 
conrlction of a violation of either Article of War 93 or Article ot. 
war 96. · · 

~c:(,(/4& //.'~ ,llldge.Advocate 

4,~Ht /4. L,&rgf6tudp Advocate 

~u. Judge Adtoeate 
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SPJGH-cr.; 2850.35 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The~ Secretary of War 

1. Pursuant to Executive Qrder No. 9556, dated 1iay 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of n~view in the case of Second Lieu

tenant William H. i:iailous (0-16.36951), Air Corps. 


2. Upon trial by general court-martial this officer was found· 

guilty of embezzling the sum of :;~80, in violation of Article of ~lar 

9.3 (Specification of Charge I); and guilt:, of wrongfully causing an 
employee of the Officers I I,,ess at his station to perform personal . 
services for him during dut', hours, in violation of Article of War 96 
(Specification of Charge II). He was sentenced to dismissal. The re
viewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

J. A Sllilll!lB.~y of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation of the sentence. I concur in that 
opinion. While serving as Assistant Treasurer and Cashier of the Of
ficers I Club and 1less, Tuskegee Army Air Field, Tuskegee, -Alabama, on 
1 June 1945, accused embezzled t;80 in currency from the 1,iess fund and 
delivered it to a seamstress employed by the Mess for use in purchasing, 
in a nearby town, a quantity of slip cover material which accused donateJ 
to a female friend. The trip to the nearby town to purchase the mat~rinl 
was ma.de at the personal request of the accused. It was made on time 
paid for by the Mess and consumed between four and five hours. Tihile the 
offense under Charg&' II is relatively minor in nature, the crime of which 
accused was convicted under Charge I is one involving moral turpitude and 
brands him as unfit to continue as an officer. There appear to be no 
mitigating or extenuating oircwnstances. I recommend that the sentence be 
confirmed and carried into execution. 

4. This officer was fined $75 and reprimanded under Article of 
iiar 104 on 12 August 1944 for overindulgence in alcohol and disorderly 
conduct in quarters. 

The Staff Judge Advocate's Review, attached to the record of 
trial, contai:qs,.the following statements respecting accused I s general 
character 'andrbibavior as· an officer: . 

~~~.I· ~ ••• 

11 His station: c~mmander descr~bes him as unde'sirable, undepend
able and unreliable. He has been repeatedly subjected to ad
ministrative .action for delinquencies in his personal accounts 
and f.or official miscondu.ct. 11 
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5. · Inclosed is a form of action designed to carry the above recom
mendation into effect, should such recommendation roeet ~ith your approval. 

~ .......... ·-· 
MYRON C. CWiER2 Incls Uiajor General .l. Record of trial 
The Judge Advocate General 2. form of action 

C Se~tenee confirmed an~ ordered :;uted. acm 449, 21 Sept 194'). 
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WAR DEPARTMENT 

.ArDJe Servioe Forces 
In the Office of The Judge M.vocate General. 

Washington. D•.c•. 

SPJGK - CM 285128· 
· 1 ·SEP 1945 

U N I T E D S T A T E S ) NEl'l YORK PORT OF EMBARKATION 
) ARMY SERVICE roRCES 

v. 

First Lieutenant WILLIAM l Tria.l by G.C.M., convened at Brooklyn. 
New York, 23 July, 2-3 August 1945. 

M. HODGES (0-1175165), 
Adjuta.nt Genera.l's Depart• 
ment. 

)' 
) 
) 

Dismissal. 

-------------------------~----OPINION of the BOARD OF REVIEW 
LYON, LUCKIE, MOYSE and SYKES, Judge .Advooa.te,. 

1. The Boa.rd of Review haa examined the record of tr:l.&l. in the cue 
of the a.bove named orfie er and submits this, its. opinion, to The Judge .Ad
vooa.te Gens ra.l. · 

2. The accused was arraigned and tried on the following Charges and 
Speoifica.tions 1 

CHA.RGE I1 Violation of the 95th Article ot War. 

Specifications In that First Lieutenant William M. H'odgea, 
Adjutant Genera.1 1 s Department, Adjutant General I s Pool, 
Headquarters, New York Port of E:nba.rkation, Brooklyn, 
New York, was at New York, New York• on or about 7 July 
1945, in a public·pla.ce, to wi~, "Merten'& Bar aIJd 
Restaurant", 156 wt 34th Street, New York• New York, 
drunk and dis orderly in uniform. 

CHA.RGE III Viol!,,.tion of the 96th Artiole of War. 

Speo1fioa.tion 11 In that First Lieutena.nt·Willia.m M. Hodges, 
•*•,did, at 11Merten•s Bar a.nd Restaurant",·156 East 34th 
Street, New York, New York, on or about 7 July 1945, ,rrong
fully strike Private Frank T. Egan on the side of the ta.oe 
with his fist. 

Specification 21 · (Finding of not guilty). 

Accused entered a plea. ot not guilty to all Charges and Specitioations. He 
wu found guilty of Charge I and its Specification, and guilty of Charge II 
ani Specification l thereof, but not guilty or Specification 2. There wu 
no evidence of previous convictions. He .was sentenced to be dismissed the 
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servioe. The reviewing authority approved the sentenoe and forwarded the 

reoord of trial .for aotion wrler Article of War 48. 


' 
3. Evidenoe introduced by the proseoution to support the.Charge of 

· assault was substantially as -follows 1 

Private Frank T. Egan was assigned to duty at the postoffioe in 
Long Island City, New York, and on 6 July 1945 worked from 1600 hours until 
2400 hours. Upon oompletion of his duty he·went to Marten's Restaurant 
looat&d. on 34th Street in New York City where he met, by a.ppointment, Mrs. 
Peggy Rioh Tree. When Egan entered Merten'• Mrs. Tree was seated&~ the 
first table from the rear end .of the ba.rJ the bar being toward the front 
of the restaurant (R. 15 ). Theretofore Mrs. Tree had spent the eveni:og, 
from ahout 1800 hours until about 2300 hours, at her home and at her 
"store" (R. 52), She a.rrived a.t Merten's alone at about 2345 hours to a.wait 
Egan·who arrived a.bout 0030 hours on.7 July 1945 (R. 41,47). Aooused entered 
11erten•a a.bout the same tiD Mrs. Xree arrived (R. 47) and she saw him oon
sume four or five Ml.rtinis and whi-.Jceya (R. 25,47 ). Subsequently-, Mrs. Tree 
testified that she first saw aooused a.bout the time Egan arrived and that 
a.ocused wu then aea.ted a.tone table while she sa.t a.lone a.ta. different 
table (R. 42). When Egan entered he uw Mrs, Tree sea.ted &lone a.t a. table 
a.bout eight feet from the bar and a.oouaed sitti:cg a.ta. ta.ble toward the rear 
t&lking with a.nother patron of the plaoe. Egan ut down w1th Mrs. Tree a.nd 
ordered drinks. About halt hour la.ter the &0ouaed oame uninvited to Mrs, 
Tree's table a.m, a.ooording to Egan, had some oonverution w1th Mrs. Tree 
whioh Egan did not hea.r (R. 18 ). Mra. Tree sta.ted tha.t when a.oouaed oa.me 
to the ta.ble he uked Egan to buy him a. drink, but a.1 the wa.1ter was not 
prompt with aervioe a.ooused went to the bar aa.ying he would get the drinks 
(R, 42 ), In a.ny event, a.ocused left the table shortly a.nd went to the ba.r, 

In a. few momenta he returned to the ta.ble. bringing with him a. Mrs • .Anderson 

who wu a.n aoquaintanoe of Mrs. rree a.nd Egan (R, 17,12). Mrs • .Anderson sa.t 

a.t the table, though she did so reluotantl.7 (R. 18), 

Egan had known a.ooused a.bout sixweeka &nd during that period a.oouaed 
ha.d been a. oonata.nt aouroe of a.nnoya.noe to both Egan and Mra, Tree (R. 23,31). 
:Mra. Tree ha.d known a.oou, ed for two or three months {R. 52) and on a.nother 
oooa.aion had to oa.11 the Military Polioe to prevent being a.nnoyed by a.ooused 
(R. 53), In order to keep a.oouaed from a.nnoying her, she ha.d previously 

told a.ooused tht.t ahe &nd F.gan were married. However, when defense oounsel 

interviewed her in prep&T&tion of thia oue, ahe a.110 told defense oounsel 

th& t she a.nd Egan were married. (R. 68). Ega.n a.nd Mra. Tree both d.eni ed 

from the witneu ata.nd tha.t they •ere married. Egan h&d never aeen a.oouud 

with Mrs. Tree (R. 23) and h&d no information which led. him to believe tl:\a,t 

a.ooua ed had any engagement w1th :Mrs. Tree on th11 night, a.nd he did not hea.r 

Mrs. Tree tell &ooused tha.t she would aee him later (R. 24). Mrs. Tree tes

tified she did not h&ve a 11da.te" with &0oused that evening, did not enter 

Merten1 1 w1th him., did not send &ey meua.gea to a.ooua ed while ahe wu in 


.J11erten1 1 ~ &nd d.id not h&ve dinner with either a.ooused or a. M111 Jouphine 

a 


http:oonata.nt


(29) 


Allwell (R. 51,52). 

Yfuen aoouaed and Mr• • .Anderson joined Mrs. Tree and Egan at their 
table. Mrs. ·Tree feared there would be some trouble (R. :n.42) and, after 
three or four minutes, Mrs. Tree suggested to Egan that they lea.ve. They 
left and went to another tavern in the neighborhood (R. 18 ). They returned 
to Merten's about 0230 hours (R. 18) a:o.d, noting that acoused's oar was not 
parked in front as it had been formerly, they did not see aooused ao they 
entered a.nd sat at the bar (R. 19,44). Egan was seated talking with Mrs. 
tree when a.ooused oe.:me to their plaoe at the bar and. after p~a.oing hi• 
hands between them, elbowed Ega.n al!lide telling him to 11take off11 (R. 23 }. 
Accused than started a oonversa.tion with Mrs. Tree (R. 23) a.eking her to 
deoide whether she wa.s going with him or with Egan (R. 44). Egan asked 
a.ooused to leave (R. 20,44) or to "Please leave. Sir 11 

11 to which accused 
paid no attention and told Ega.n a seooni time to "shove off11 (R. 45). 
Egan states at ,.tha.t point someone "escorted" a.ooused to the rear end of 
the bar (R. 20). Mrs. Tree testified that aoouaed left unescorted and re
turned to Mrs • .Anderson who. at that time, was in the compalli1 of an Army 
corporal (R. 45). Mrs. free further testified there was some confusion in 
aooused's party, whereupon aoouaed suddenly returned to Egan and struok 
him (R. 45}. · Bgan only knows that a. few minutes after aooua ed first left 
him at the bar he reoeived a blow from behind whioh lamed on the left side 
of his face and he was rendered unoonscious (R. 20)J he does not know who 
struok him (R. 25 ). In falling, Egan struok his head on the toot rail at 
the bar (R. 45,58,62) and remained unoonaoious tor .fifteen or twenty 
minutes. a.coording to Mrs. Tree am Ega.n (R. 20,45). A. patron ot Merten•s, 
Mr. George Soott, testified Ega.:il wa.a on the floor only a halt minute or a 
minute (R. 62). Mr. Soott also testified he saw a.ooused talking with Ega.n 
at the bar, and that Ega.n, apparently thinking the oonversation had ended. 
tw-ned his head and was immediately struok by the aooused (R. 62). Mr. 
Soott then telephoned ~or the military police (R. 67). Mrs. Tree was oo
oupied in helping revive Egan and did not notioe aoouaed, but aa.w him a. 
flS'lr minutes later and noted hie head wa.s bleeding. M,ra • .Anderson and the 
Corporal took acoused to Bellvue Hospital and shortly thereafter the Mllita.ry 
Polioe arrived (R. 42). The Military Police were on the aoene before Ega.n 
regained oonsoiousnesa and he did not aee aoouaed at that time· (R. 20). 

4. Evidenoe offered to support the charge ot drunkenness may be eum• 
marized as follO'WI • When aooueed joined lire. Tree and Prin.te Egan at 
their table in Merten'• Restaurant sometime after 0030 hours on 7 Jul7 
1945, there wu an odor of aloohol on hh breath. bis speech wu blurred 
(R. 21). and his gait was -~teady (R. 60). Ho wu unsha.nn and without 
ha.\- or t~e. · B1a shirt oollar wu open and the shirt wu "stiok:ilig out <£ 
his pantl ". His shoe laces were unfastened. Hie unitoria wu wriDlcled, 
soiled, and looked "terrible" (R. 22,23,48,69,63). ob.en Mra. Tree and 
Egan returmd to Yerten•s at about 0300 hours the ool'.ldition of aooused 
wu unohanged. His epeeoh wu still blurred (R. 21,48 ). uniform soiled 
and wrinkled (R. 48). gait unste~ (.R. 60), and he wu "(JU!t• intoxtoated11 
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(R. 49) to the extent he wa.s drunk (R. 22,49,63). Prior tq trial, Egan 

told the investigating officer that accused wu not drunk on either oo

oaaion but had been drinking (R. 26). While on the witness stand Ega.n 

testified he wished to retract that statement and now se::, that aoouaed 

we.a drunk at 0300 hours but wu not drunk at 0030 hours (R. 33,34). 


5. Accused was examined by a neuropsyohiatrist on 12 July 1945 (R. 36) 
and then 'b>.ld the psychiatrist that on 6 July he had signed out far a new 
post and was saying farewell to some old f'.rieDds. That he wa.s with a. woman 
at Merten•a, Restaurant when a private entered the restaurant oa.uaing the 
woma.n to divide her attentions between accused and the private. Aoquaed 
told tne woman to malce up her mind a.a to whether she wiahed to aooompa.ey 
him or the private. The priva.te then ''butted in11 the conversation, oalling 

, accused a 90-day wonder, whioh oawsed aooused to become upset and he struok 
the private. Seconds later some unknown soldier hit aooused from behind 
and aoouaed sustained outs on his head. Accused then left the restaurant 
and drove to Bellvue Hospital for treatment. Aocuaed stated he bore no 
malice toward the private but struok him to defend his (aoouaed•s) honor 
(R. 37,38). 

6. Evidenoe on behalf of the defense may be summarized as follawa 1 


Mr. Merten, the proprietor of Merten'• Restaurant, saw accused sitting at 

a table with Mrs. Tree about 2100 hours on 6 July 1945 and there was 

another couple sitting at the same table (R. 71,77). A.ooused was in the 

restaurant from a.bout 2100 hours until 0330 hours and wu sober during 

that time (R. 73). Mr. Merten had served accused a.bout four glasses of 

beer (R. 74). Accused wu properly dressed, wore. a tie, and n1ooked nry 

fine and respeotful. 11 (R. 81) At about 0300 hours, Mr. Merten saw 11a 

11ttle disturbance" at the bar and heard Egan tell accused, 11 I kill you, 

I kill you11 (R. 71). Acouaed wu then at the bar talking with Mrs. Tree 

but •a.a not standing between Mrs. Tree and Egan {R. 76 ). Shortly after. 

the udisturbanoe, 11 aocuaed left the restaurant with Mrs. Anderson and Mr • 

.Merten did not again see aoouaed until the day of trial (R. 82). 


Miss Josephine Allwell (70 years of age) testified she had been 
a friend of Mrs. Merten for more than 20 yea.rs a.Ild sometimes helped serve 
patron.a of the restaurant. She ha.d been a.oqua.inted with accused for two 
or three months and also had known Mrs. Tree previous to 6 July 1945 (R. 
85,86). On the night of these inoidenta she arrived at :Merten•·s about 
1700 hours and saw aoouaed sitting at a table with Mrs. Tree and another 
person. She served two drinks to aoouaed's table. A.bout 1800 hours Mrs. 
Tree mentioned going to some other pla.oe tor diDiler and accused 1nv1ted 
the witnesa to aooompa.ey them (R. 86 ); Witnesa aeleoted a pla.oe to which 
the7 might go and she went with Mrs. Tree am a.oouaed to dinner (R. 87). 
They had two beers at dinner (R. 92) and then went to a place in Greemrloh 
Village before returning to Merten' a. They arrived baok at Merten• s aome
time between 2300 hours .a.nd 2400 hours and sat a.t a table where aoouaed and ' 
Mrs. Tree had another drink (R. 87). Shortly thereafter Private Egan entered 
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Ml!lrten•s and aat at a table near where J.fra. '.tree WU sitting with &OOUed 
and witness. Mrs. Tree went to F.gan'a ta.ble after firat telling a.oouaed 
not to be impatient and tha.t she would return (R. 88). llhile litting with 
Egan. 1&t"a. Tree on two ooouiona called the witneH to Egan'• table to 
whisper a. request that witneaa deliver a meaaage to a.oouaed telling him 
to be patient that .•he would return to his ta.ble(R. 89). Mrs. Tree and 
Egan then le.ft a:nd were gone na.t least three qua.rtera ot an hour." Ao• 
ouaed remained in the resta.ura.nt and talked with Mrs • .Anderson (R. 89). 
While aoouaed 1n1.1 talking with Mra. Anderson a. corporal approached hia 
ta.ble and "kind of 'annoyed n aoouaed who bought the corporal adrink and 
then told him to be "on your way. young .fellow." the corporal 11got mad" 
a.nd ba.oked toward the pa.r saying. "we' 11 fix him ton1gh.t11 (R. 90 ). There
a..fter Egan and Mra. Tree returned to Merten'•• Mrs. Tree looked, "tipsy" 
IJJd Egan wu geatioula.ting with hia, hand.a. Egan suddeill.y add. 111 nil 
kill him tonight. I will kill him tonight. Let me go. 11 Mrs. 'l'ree held. 
him. sa.ying. "Don't go nea.r him. 11 Aocuud then started tQJ,Yard Egan but 
changed. his m.illd and returned to h11 place a.t the bar. Egan oontinued. 
11hollering and shouting.• Aoouud. uked. him. "Why don't ;you atop!" Egan 
then put up his arm a:nd made a. motion to 1trib a.oouud. but aoouaed 11'&1 

futer a.nd knocked him down. Egan WU up from the floor immediately (R. 90. 
91.98). The oorpora.l who had been at· aoouaed's table then hit a.oouaed , 
caws ing blood to flow from. a.ooua ed' 1 hea.d. Mra. Andera on nnt to the. 
hospital with a.oouaed in aocuaed'1 oa.r. Aoouaed wu driTing (R. 106). 
Aocu.eed waa not d.l'lmk. though he did talk more than uaua.l. He wa, tull7 
dreased but did remow hia tie during the afternoon while a;i artilt made 
a.•ketch ot aocued (R. 9Z>· 

Kra • .AD.deraon testified tha.t 1he had known aocuaed about two 
months (R. 107). a.nd on the evening of 6 July 1946 ha.d been with aocuaed . 
about two a.nd a halt houri drinking beer. Aocuaed had. aeven or eight 
beer, during the eTening (R. 111). She vol\Ultaril;y aooompanied. aoouaed 
to the table of Egan a.nd M,ra. '.tree aild. rema.ined with aoo'Wled a.tter Egan 
a.nd Mr•.• Tree le.ft the reataura.nt (R. 112). Aoouaed wu "perfectly 1ober" 
all during the evening (R. 118 ). She a.110 went with aoouaed in hi• oar 
to the hospital. Accused drove. The 'witneaa does not know how to drive 
a oar (R. 108)•. 

7. .A.oouaed, having been fully advi.aed u to his right, with reterenoe 
to becoming a.witn•••• elected. to teati1'y under oath. He te1titied. hew&8 
oammiaaioned on 24. Deo•ber 19'2 &Dd. uligned. to the 87th DiTiaion where he 
remained Wltil September 1944. He wu then usigned to the 711t DiTidon. 
The ht'\er Dbiaion wu alerted and 1.ocuaed., being onr-age in grade. 11'&1 

tranaferred to _the Field Artillery Repl&08llle11.t Center at Fort .Bra.gg., Korth 
Carolim..' He wu therea.tter. in Jilnluuy 1945• uaigned i;o the~ .Po1tal 
Ser'Vioe and wu d.eta.iled. to the~ Courier hrvio• until 15 May 1945 when 
he wu aaaigned to The J.cljutant General'• Replaa...u:t. .Pool.at llff York 
Ci't7 (R. 114). 
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Prior to 6 July 1945 a.oouaed ha.d been a.aaigned t.o a. n• station 
a.t Camp Lee, Virginia., a.ncl was leaving New York City on 7 July 1945. Before 
leaving he wanted to see some friend.a a.nd went to Merten'• Restaurant where 
he had an appointment to meet Mrs~ lree. He met her there a.bout 1800 hours 
and sat with her a.ta table. They were later joined by Miss Allwell am 
talked until a.bout 2000 hours when they went out for d:lmler. They spent · 
a.bout two hours at dinner, then went to au O.'HeD:7 Shrine known &Iii Pete'• 
Tavern where they atqed for a.bout forty minutes• returning to Merten' a . 
about 2300 hours. Aoouaed a.nd Mr•• Tree sat at a. table while Miss Allwell 
a.sdated Merten'• in serving oustomers. About 0030 hours Egan entered the 
restaurant and aa.t at s.n adjoining table. Mrs. Tree then told aooµsed not 
to be impatient. that ahe would '*get rid11 of Egan. Mrs. Tree then joined 
Egan at his table aJld subsequently, on two oooasiona, sent messages to 
aoouaed by Miu Allwell telling him not to be impatient that 1he would 
"get rid II of Egan and rejoin accused.· Accused then went to the bar am 
engaged in oonveraationwith Mrs • .Anderson. They decided to join Mrs. Tree 
a.nd Ega.n,whioh they did, but Mz,s. Tree .&lld Egan left w1 thin about tive 
minute,. Aoouaed and Mrs • .Anderson then eat a.t a different ta.bl• &.Dd. were 
joined by a Technician Fifth Grade, previously known by aoouaed. Aoouaed 
invited the T/5 to have a drink, but shortly the neM'o0l'.D8r booame loud a.Di 
boisterous so a.oouaed a.eked him to leave. As the T/6 left tho table he re.. 
ma.rked, "ne '11 fix him tonight. 11 A.oouaed a.nd Mrs. Anderson then went to the 
bar a.nd aa.t. After awhile Mra. Tree and Egan entered a.nd aa.t.at the bar 
about twenty feet from a.eouud. Aoouaed pa.id them no a.ttention until he 
hea.rd Egan ";yell out. 0 "I'll kill him. 11 Accused then a&w that Ega.n was· 
looking in ,his direction and pointing his finger a.t accused. The a.o'ouaed 
then started toward Egan to determine what he wu talking a.bout but, find
ing Ega.n'a words were apparently in bluff, returned to Mrs • .Anderson. 
Accused planned to leave early next day for hia nsvr station ao he went to 
Mrs. Tree and ulced her to make up her mind whether ahe was going with a.o .. 
ouaed or with Egan. In doing ao, aoous ed. told Egan to "shove off" a..m 
turnod his. back to Egan. Before Mrs. Tree could arunrer, Egan stood. up &lid 
drew back his fist a.a if to hit aoouaed. To defend himself the a.oouaed 
struck Egan first and Egan fell to the floor. Accused immediately reoei-wd 
a. "terrific II blow on his jaw which out hi• mouth aXld forehead.. Aooused did 
not see the blCllf ooming am wa.a almost lcnook~d out (R.· 114•116). Accused . 
hung on to the bar a.nd looked up to see a. T/6 "lowering" a.t him.. He told 
the soldier to leave, and. the soldier did (R. 127)•. One of the "lad.lea" .. 
ga.ve a.oouaed a. wet towel to atop the flow of blood from his forehead and he 
requested Mrs. .A:nderaon to (l)OOnl.p&?JiY him to the hospita.l. The;y ant to the 
hospital in a.oou.aed•s oar whioh wu pe.rked direotly .in front of Merten•, 
(R. 117}. 

Previous to tlits evening the a.oowsed had seen Mrs. free by' appoint• 
ment on fifteen or twenty ooouiona (R. 117). . 

.· On thi1 partioular evening accused had oomumed nine or ten beers 
(R. l~l} but wu quite sober (R. 117}. He ha:d not shaved linoe &bout 0800 · 
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on 6 July (R. 119) but his uniform was olean and there had been no oo
oasion for it to become soiled (R. 121). After returning from dinner 
with Mrs. Tree and l/iss Allwell, a.n artist we..nted to make a sketoh of ao
cused and requested aocused to remove his tie. Aooused removed his tie 
for that purpose but replaced it (R.. 118). 

8. In rebuttal the prosecution introduced as a witness another patron 
of Merten•s, Miss K&therine Coburn, who was present during the altercation 
between aooused and Egan. She saw aooused sitting at a table alone a.IXl 
also saw Egan and Mrs. Tree sitting at a different table (R. 132-3). She 
saw· nothing unusual about accused's uniform (R. · 136) but did see him. oon• 
versing with Egan. at the bar (R. 133 ). She was too far from them to hear 
what words were said (R. 135), but her view was unobstruoted a.nd she did 
not see Egan raise his hand as if to strike accused, but she did see ao
oused hit Egan (R. 134). 

1' 
9. From the foregoing suinxnary of the evidenoe it is obvious tha.t the 

testimony of the witnesses is in hopeless conflict. The court, as was its 
prerogative, elected to.believe the prosecution's witnesses in their material 
testimony and to disbelieve the witnesses for the defanse. The evidence dis• 
oloses a situation where, in a orowded public place, a drunken officer vies 
with an enlisted man over a protracted period of time for the affections 
and attention of a wan.an llilo did not want the accused's attentions. On at 
lea.st two occasions, by his own admission, accused sought to press his atten
tions on the woman while she was in the company of the enlisted man. The 
a.f.fair between the two men terminated only when the officer without warning 
or justification hit the enlisted :man on the jaw, knocking him unconscious. 
Such conduct on the part of the officer under the circumstances of this oase 
is not becoming an officer or gentleman, and is violative o.f Article of ~Yar 
$5. The witnesses for each side were, apparently very antagonistic to the 
witnesses of the other side. The testimony can not be reconciled. It was, 
however, within the court's province to .filld from the evidence that a.coused 
was· drunk and disorderly and that he 11wrong.fully11 struck Private Egan. The 
Board o.f Review in scrutinizing proof hesitates to weigh evidence or seek to 
test the credibility of' the various witnesses, nor does it care to substitute 
its jw.gment for that of' the courts and the reviewing authority in determining 
controverted questions otfh.ot. There was ample evidence adduced by prosecu
tion to support the findings of the court. 

10. There was no evidence of previous conviction.a presented to the 
court. However, the review o.f the Sta.ff JUdge Advooate contains information 
indicating a.ocused he.a been engaged in other disorderly acts while in public 
places; On one such occasion-accused traded blows with a .fellow officer 
while seated at a table in a New York night olub, receiving a. out lip as the 
result. Neither has accused's official conduct been above reproach. On 
several ooaasions he has been late two 'or more hours in reporting for daily 
duty, ·and on other occasions has neglected his official duties while attend
ing to personal af.faira. There have been two occasions when aooused 
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deliberately disobeyed orders so that he oould complete personal matters. 

11. Records oi.' the War Department disclose that accused is 36 years 
of age and is married. He entered the military servioe as an enlisted man 
on 29 Y,ay 1942 and was commissioned a second lieutenant (AUS) in the Field 
Artillery on 24 December 1942. He wa.s ordered to extended aotive duty that 
d~ ~ On 5 January 1945 aocused was detailed for duty ,in The Adjutant General' a 
Department. On 9 April 1945 he wa.a promoted to first lieutenant (AUS). . 
During his tour of extended active duty accused has received eleven ~ffi 
oiency ratings, as toll.ows I tive "very satisfaotory11 J tive "exoellent11 J 
and one "superior." 

12. The oourt wu legally constituted a.nd had.jurisdiction of the 
person and the offensea. No errors injuriously B:fteoting the substa.ntia.l 
rights of the aooused were committed during the trial. In the opinion of· 
the Boa.rd of Review the record of trial is legally sutfloient to support 
the finqings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of Article 
of War 96 and mandatory upon oonviotion of a violation of Artiole of War 95. 

, Judge Advooate 

, Judge Advocate 

____(._On__Le_av_e..,.)'-------' Judge Advocate 

~w~ . ~ge Advooe.te 

e 
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SPJGK - Ol 285128 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 
j](l.;J,,,

TO: The Secretary of war 

l. Pursuant to Executive Order No. 9556, dated llay 26, 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Ieview in the case of First Lieutenant 
'vVllliam M. Hodges (0-117.51.65), Adjutant General's Departmen,t. 

2. Upon trial cy general court-martial this offioer pleaded not 
guilty to and was found guilty of being drunk and disorderly in uni.fonn 
in violation of Article of War 95 (Charge I, Specification), and of an 
assault on an enlisted man in violation of Article of War 96 (Charge II, 
Specification 1). He was found not guilty of Specification 2 of Charge 
n, alleging a further assault on the same enlisted man in violation of 
Article of War 96. No evidence was introduced of any previous convic
tion. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence arid forwarded the record of trial for 
action under Article of war 48. 

3. A sunu:nary of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence. · 

On 6 July 1945 a.ccused was present in Merten•s Restaurant in 
New York City Vihen Private Frank T. Egan entered and sat at a ·nearby 
table with a Mrs. Tree. Shortly thereafter accused, uninvited, joined 
Mrs. Tree and Private Egan at their table. Mrs. Tree and Egan had 
previously been annoyed by accused so, fearing there "ffl)uld be some dis
turbance, Mrs. Tree suggested to Egan that they leaw. 1hey "Went to a 
nearby tavern where they remained until about 0230 hours then returned 
to Merten• s. After first looking and not seeing accused, they re-entered 
Merten 1s and sat at the bar. Accused then approached them and placed 
him.self between Mrs. Tree and Egan, telling Egan to "shove off," and 
requested Mrs. Tree to ma.ke up her mind whether she was going to accom
pa:ny him (accused) or Egan. Priva'b, Egan asked accused to "Please 
leave, n and accused did leave for a moment but suddenly returned and 
struck Egan on the jaw with his fist, lmocld.ng Egan unconscious. Dur
ing this period there was. an odor of alcohol on the breath of accused., 
his speech was blurred, his· gait was unsteady, his uniform ms wrinkled 
and soiled, he was unshaven, and, in the opinion of two 'Witnesses., m 
was drunk. 

4. The record of trial presents a picture of an officer ooing in a 
public place in a drunken and dishevelled condition vying 111th an enlisted 
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man for the attentions of a woman, and car:ryin;; the contest to such 
an extent that he struck the enlisted man ·an unprovoked blow. The 
review of the staff judge advocate indicates that accused has been dis
orderly in public on a :previous occasion when he traded blows with a 
fellow officer 'While seat",.,,d at a table in a New York night club. In
stances 11ere also cited 'Where accused has been several hours late for 
his daily duties and has on occasions deviated f'ran his assigned tasks 
in order to accomplish personal missions. The offenses of 'Which accused 
has ooen found guilty constitute serious breaches of discipline and 
are 'Wholly unbecoming an officer and a gentleman. I recommend that 
the sentence be confirmed and carried into execution. 

5. Accused has ooen a commissioned officer since 24 r::ecember 1942. 
His efficiency ratings show he has been rated as "Superior11 once, as 
"E.Xcellent 11 i'ive times, and as 11 Very satisfactory11 five times. 

6. Consideration has been given to a letter written on behali' 
of accused by Senator Kenneth 1IcKellar. The letter is attached ti:> the 
re cord of trial. 

?. Inclosed is a fom oi' action designed to carry into execution 
the foregoing recor:imendation should it ~et w:f:,th your approval. 

~---- ~- ~...-.
3 Incls ?:ITRON C. CRA:UER 


l Rec of trial Major General 

2 Form oi' action · The Judge Advocate General 

.) Ltr i'r Sen McKellar 


--------------·-------( Sentence coni'irMd and ordered executed•.OC:llO 4341 21 Sept 1945). 
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WAR IlEPARTI!ENT 
A:rmy Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-CM :285158 

UNITED STATES l INFANTRY REPIACEMENT TRAINING CENTER 

v. TrJ.al by a.c.M., convened at 
) Camp Blanding, Florida, 6 August 

Second Lieutenant GORDON ) 1945. Ill.smissal, total forfeitures 
A. BURR (0-1.845123) 1 ) and confinement :for two (2) years. 
Infantry. ~ 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

1. The Board ot Review has examined the record of trial 1n the 
case o! the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was triad upon tm following Charges and Sped.ti
cationa z 

CHA.RGEs Violation of the .95th J.rt.i.cle of' War. 

Specification l: In that Second Lieutenant Gordon A. airr, 
Compa.ey E, 219th Inf'antr., Training Battalion, did, at 
Camp Blanding, Florida, on or about 24 April 4s with in
.tent to defraud, wrong~ and unla~ make and utter. 
to the Camp Bl&nding Exchange, Camp manding, Florida, a 
certain check in words and figures as follcnrs, to wit, 

Lexington, Nebr. 24 A:eril 19~ NO_ 

IEXINGTON STATE BANK 76-1.43 

Pq to the 00 
Orderof_____ ____c_am_._p_B_landing;..-:._Ex........;c_hang___.~e-----~fl='-

Fifteen and no/l,00 OOLLA.RS 

http:OOLLA.RS
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For #3035 /sF 	Gordon A. Burr 
2nd Lt Int' 
01845123 

and by means thereof, did .fraudulentl.Jr obtain .from the 
Camp Blanding Exchange .fifteen wllars and no cents 
($15.00), he the said Gordon A. Burr then well knowing 
that he did not have and not intending that be should 
have sufficient funds in the Lexington State Bank, 
Lexington, Nebraska, for the payment of said check. 

Specification 2i Similar to Specification l except that 

check was made and uttered on 28 April 1945, and was 

in the sum of $20. 


ADDITIONAL CHARGE I: Violation or the 61st Article of War. 

Specification: In that Second Lieutenant Gordon A. Burr, 
Company E, 219th Infantry Training Battalion, did, with
out proper leave, absent himael.f from his organization 
and station at Camp Blanding, Florida, .from about 10.30 
29 Ma;:, 45 to about 1815 29 MJq 1945. · 

ADm::TIONAL CHARGE II: Violation of the 58th Article of War. 

Specification: In that Second Lie11tenant Gordon A. Burr, 
ComparQ" E, 219th Infantry Training Battalion, did, at 
Camp Blanding, F1orida on or about 4 June 1945, desert 
the service of the United States and did remain ab
sent in desertion until he was apprehended at 
Jacksonville, Florida on or about ll Jul.Jr 1945. 

As to Addi tiona.1 Charge II and its Specification accused, by appro
priate exceptions and substitutions, pleaded guilty to, and was found 
guilt7 of, absence without leave, in violation of Article of r'iar 61. 
He pleaded not guilty to, and was found guilty of, all other Charges 
and Specifications. He was sentenced to be dismissed the aervice, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor at such place as the re'View.l.ng authority might direct for 
seven years. The re'Viewing authority approved only so much of the 
Specifications of the Charge as involved findings of "guilty of the 
wrongful and unlawful making and uttering• of the checks •in the manner 
and at the ti:n:e and place therein alleged" and only so much of the find
ing of guilty of the Charge as involved a finding of guilty of a viola
tion of Article or War 96; approved only s:, much or the se:ut.ence as 
provided for dismissal, total forfeitures am confinement at bard labor 
for tlf'O yearsJ and forwarded the record or trial for action under Article 
of War ,48. 

2 
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J. Evidence for the prosecution: Accused, a menber of Company 
E., 219th Infantry Trairdng Battalion, 67th Infantry Training Regiment., 
Camp Blanding, Florida, "negotiated" the checks described in Specifi
cations 1 and 2 of the Charge to the Camp Bla:i.ding Facility Office of 
the Atlantic National Bank of Jacksonville., Florida, on the dates al
leged and received the face amount of each instrument in cash (R. 8; 
Pros. Exs. A, B). They were presented to the drawee bank for payment 
on ';!:, April and 4 May 1945, respectively., and were dishonored because 
his account was overdrawn (R. 8; Pros. Ex. C). He subsequently re
deemed them on 21 .May 1945 (Pros. Ex. B). 

About 1000 on ';!:, ~ 1945, battalion headquarters called for 
him, but he could not be located in his company area. · Al.though he had 
no permission to be awa;y, he did not return to the company until 1830 
that evening (R. 8, 9; Pros. Ex. D}. Again, on 4 June 1945, ha was 
found to be awa;y from his company without official permission. His 
unauthorized absence continued until 11 July 1945 when he was appre
hended _in a hotel in Jack::ionville, Florida (R. 10., 12; Pros. Exs. E, F). 
At the time of bis arrest ha stated that he had just arrived in· 
Jacksonville and was on his way- back to Camp Blanding to surrender 
(R. 19). 

4. Evidence for the defense: Accused, after explanation of his 
rights as a w1tness, elected to testi.ty in his own behal.t (R. 15). He 
asserted that at the time he wrote the checks in question ha had no idea 
that they would "bounce" 1 for Second Lieutenant George Malloy of Fort 
Benning, who owed accused $2401 had promised to deposit that amount 
directly in accu.sed 1 s account about 1 March. As soon as he lea.mad 
that the checks had been dishonored, he redeemed them (R. 15). He 
admitted on cross-examination, however, that prior to writing them ha 
had received notification i'rom the bank that hi.s account was overdrawn 
(R. 17). 

In explanation of his absence from his orgamzation on ';!:, May 
1945 he stated that he had applied for a •vocon to commence at 1200 
th.at ~ and, thinking that it would unq&iestionably be granted since 
he had no troops at the time and nothing to do I he left camp about 11.30 
without waiting to obtain confirmation. (R. 16, 18). His protracted 
absence trom 4 June 1945 to 11 July 1945 was the result of •one big 
binge". His wife and baby were home in Nebraaka because ot a cl.eath in 
her family and he spent most of his time in Columbus, Georgia, drinking. 
He telephoned Second Lieutenant William s. McClellan,d, his roommate, on 
9 July, from Columbus, about returning to his organization and arrived 
ba_ck in Jacksonville on 10 July (R. 131 16-18). 

Ueutenant McClelland corroborated accused 1s testimon,;r con
cerning the telephone call. McClelland testified that accused said he 
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was ."considering comlng back" and wanted McClelland to meet him in 
Jacksonville (R. 13-14). 

5. Specifications 1 and 2 of the Charge, as amended by the action 
of the reviewing authority., allege that accused wrongf'ully a.n:i u.nlaw
i'ully made and uttered to the Camp Blanding Exchange a check for $15 on 
24 April 1945 and another for $20 on 28 April 1945., in violation of 
Article of War 96. 

The evidence :for the prosecution., aided by the admissions con
tained in accused's testimocy., establishes that accused wrote and uttered 
the checks., as alleged, and at a time when he knew his bank account was 
overdrawn. Al.though his action in promptly redeeming the checks when 
notified that they were dishonored served., in the opinion of the review
ing authority, to negative the inference of fraud, his issuance of 
checks 'Without any real certainty that they would be honored was never
theless conduct to the discredit of the military service., in violation 
of Article of War 96. CM 249006., Vergara, 32 BR 5, 3 Bull. JAG 289. 

6. The Specification of Additional Charge I alleges that ac
cused was absent without leave from 1030 to 1815 on :S May 1945. The 
Specification of Additional Charge II., as amended by the court's 
findings., alleges that accused was absent without leave from 4 June 
1945 to 11 July 1945. · 

Accused did not deny his temporary absence on 21 May 1945. 
If he bad applied for ·.a nvocon on the day., as he testified., it did not 
entitle him to leave his· station 'idthout waiting for confir.mation., and 
since there is no showing that acy action was taken on bis application., 
the prosecution's e'Vi.dence that he was absent 'Without leave is unimpeached. 

His unauthorized absence from 4 June 1945 to 11 July 1945 
was competently established by the prosecution and admitted by the ac
cused I s plea of guilty and by bis testimony. • The record is silent as 
to any extenuating reasons .for the prolonged absence of .38 days. His 
explanation that he was on a 11big binge" does not palliate but., on the 
contrary., tends to aggravate his offense. 

?. The accused is about 27 years and 6 months of age having been 
born 25 March 1918. He is a native of Lexington., Nebraska., where he 
was graduated from high school in 1936. During the succeeding six 
years he did of'fice work and was also employed as an interior decorator. 
He was a. mambar of the National Guard for six years prior to entering 
the Arrrr:, in 1942 as an enlisted man. He attended an Army Administration 
School as an Officer Candidate and upon completion of the course., was 
commissioned., on 31 March 1943, a temporary secon::i lieutenant in the 
A:mJy of the United States. Since his entey into the Arm:, he has 
always been classified for lim:Lted service only because of defective 
vision. · In 1944 accused ns permitted to transfer to the Infantry 
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and he subsequently took a special course of instruction at the Fort 
Benning Infantry School. 

,8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed chui.ng tm 
trial. The Board of Review is of the opinion that the record ot trial 
is· legally su:rficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof. Di.:smissal is authorized upon con
viction ~:t a violation of the 61st or of the 96th .Articles ot War. 

udge Advocate. 

s 
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SPJGN-CU 285158 1st Ind 

Hq ASF, JAGO., Washington 25., D. 0. 


TO: The Secretary of War 

l. Pursuant to Executive Order No. 9556., dated 26 May 1945, there 
are transmitted herel'd. th for your action tte record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Gordon 
A. Burr (0-1845123), Infantry. 

2. Upon trial by general court-martial this officer pleaded 
guilty to., and was found guilty of, absence without leave from 4 June 
1945 to 11 July 1945, in violation of Article of war 61. He pleaded 
not guilty to, and was found guilty of, absence without leave from 
10.30 21 May 1945 to 1815 · 29 May 1945, in violation of Article of War 
61; and of wrongfully ma.king and uttering, with intent to defraud, two 
checks in tte sums of ~5 am $20., knowing that he did not have., and 
not intending that he should have, sufficient i\mds in the bank for 
payment, in violation of Article of War 95. He was sentenced to be 
dismissed the serYice, to forfeit all pay and allowances due or to 
become due, and to be confined at hard labor for seven years. The re
viewing authority approved only so much of the check specifications as 
involved findings of guilty of wrong.fully and unlawfully making and 
uttering the checks, in riolation of Article of War 96, reduced the 
confinement :t.o two years, and forwarded the record of trial for action 
under Article of War t.s. 

J. A SUllllll8lj" of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board o:t Renew 
that the record of trial is .legally suf'ficient to support the findings 
and sentence as approved b;y the reviell:i.ng authority and to warrant con
firmatl.on thereof. · 

Accused cashed a check for $15 on 24 April 1945 ar.d another !or 
$20 on :28 April .1945, at his station, Camp Blanding Florida. Both checks 
were dishonored by reason of insufficient funds, but when brought to bis 
attention on 21.Ma;r 1945 he immediately redeemed them. He was absent 
without leave from his place of duty for approximately 8 hours on 21 May 
1945 and on 4 June· 1945 he initiated a prolonged absence without leave 
which did not terminate until ll July 1945 when he was apprehended in 
a hotel in nearby Jacksonville. According to accused he had been on a 
"big binge• in Columbus, Georgia, during the greater part of his 38 
days absence, and was returning to camp when arrested. It is asserted 
in the Staff Judge Advocate I s Review that while away from his station 
accused made and uttered to various hotels and clubs some thirteen 
worthless checks totalling $;323.;0, but that this tact was not brought 
to the attentl.on of the military autooritiea until after the'inatant 
charges had been referred tor tri.~. '"'·· 
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There is no report of any previous delinquencies · on the 

part ot this o.tticer and his reputation as an officer in the past 

has been good. · His recent conduct, however, indicates the necessit7 

of severe disciplinary- measures. I recommend that the sentence be 

confirmed but that the forf'eitures be rem:1. tted and the con.f'inement 

be reduced to one year, and that the sentence as thus modified be 

ordered executed. I further recommend that an appropriate United 

States Ili.sciplinary Barracks be designated as the place of confine

ment. 


4. Inclosed is a f'om o.t action designed to carry into execu.tion 
the .toregoing recommendation, should it meet with your approval. 

~ ~. ~Q-...+"'-'--..l511l,....__ 

2 	Incls MYRON c. CRAMER 

Incl l - Record of trial Major Ge~ral 

Incl 2 - Form of action The Judge Advocate General 


, 
( Sentence as approved by' reviewing authority confirmed, but i'orf'eitures 

remitted and confinement redu.ced to one year. GCM'.O 433, 21 Sept 194S). 
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WAR DEPARTMENT 
Aney- Service Forces 

In the Of'fice of The Judge Advocate General 
' Washington, D. c. · 

SPJGH-OM 285190 ' 
" 5 SEP-1945 

UNITED STATES ARMY Am FORC:E3 
WESTERN FLYING TRAINING COMMAND 

v. 

Second Lieutenant LYNNE J. 
DOOLITTtE (0-767156), J.ir 
Corps. 

~ial by G.C.M., convened at 
Hobbs Army Air. Field, Hobbs, 
New Mexico, 4 August 1945. 
Dismissal, total forfeitures 
and confinement for one and 

) one-halt (1½) ;years •. 

~ . 
OPINION ot·the BOA.RD OF REVIEW. 

TA.PPY; ~IBRtLt and TREVETHAN, Judge J.dvocates 

1. The Board of Review has examined the record or 'trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge J.dvocate General. 

2. The accused was tried upon ·the following Charge and Speciti 
catiom 

CHARGE:· Violation of the 96th Article of War. 

.Specification: /In that Second Lieutenant Lynne J. Doolittle, 
• . 

' 	 Air Corps, ,3017tp Army Air Forces Base Unit, did, at 
Roswell, New· Mexico, on or about 10 April 1945, wil
fully, knowingly, feloniously and unlawfully enter into 
a bigamous marriage: with Colleen Margaret Lain without 
having obtained a divorce from his lawful, living wife, 
Dorothy Maud Osborne Doolittle. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. No evidence of ar.rr previous conviction was introduced. He 
was sentenced to dismissal, total forfeitures and confinement.for one 
year and six months. Th8, reviewing authority' approved the sentence and 
ft>rwarded the record of trial for action under Article of War ,48. 

:;. The prosecution introduced evidence to shoir that ·On 17 J.pril 
1943 a marriage license was is~ued by the Recorder or the County or 



(46) 

Franklin, State of Idaho, to Lynne James Doolittle and Dorothy Maud 
Osborne, and on the same day these two people were married at Preston, 
Idaho, by William F. Koenig, a duly ordained minister of the Presbyterian 
Chur~h (R. 8-10; Pros. Exs. A, c, E). It was stipulated cy the prosecu
tion and the defense that accused had been in the military service since 
16 February 1943 (R. lO). · 

On 10 April 1945 a marriage license was issued cy the Cowity 

Clerk of: the County ot Chaves, State of New filiexico, to Lynne Jalnes 

Doolittle and Colleen Margaret Lain, and on the same day these two . 


· individuals were married by H. H. Nance, a minister of the Methodist 
Church (R. 9; Pros. Exs. B, D). It was stipulated cy the prosecution, 
defense and the accused that Dorothy Maud Osborne who.married Lynne 
James Doolittle at Preston, Idahot on 17 April 1943, was alive on 
ll April 1945 (R. 13; Pros. Ex. GJ. . 

On 9 J~ 1945, First Lieutenant Thomas K. Campb~ll and a 
Captain Dav.is interviewed accused during a prelimina,ry investigation 
they were conducting as a result of an affidavit received f'rom Colleen 
l4argaret Lain. Accused was f'ully advised of his rights including his. 
right to remain silent as well· as the .fact that any statement he might 
make could subsequently be used against him. After reading the affidavit 

· ot Colleen Mar~aret Lain acctteed expressed the desire to make a sta.tement 
and he did so (R. ll). In his statement dated 9 J~ 1945 accused ad
mitted that he married Dorothy Maud Osborne at Preston,·Idaho, on 
17 April 1943, and that no divorce action has since been commenced by 
either party against the other. He stated that he had known Colleen 
Margaret Lain f'or some five months prior· to Ap:ril 1945 during which 
time he informed her that his divorce from his first wite would not be 
final until 23 June 1945. ·He admitted that on 10.April 1945 he .and 
Colleen Llargaret Lain were married at the Trinity ·Methodist Church 
parsonage, Roswell, New Mexico, and that he lived with her thereafter 
until 23 June 1945. On this last mentioned date he lef't Colleen 
.Marga.re.t Lain with her family at Bakersfield pending his assignment to 
a new station. He also lett a note tor her stating 11 that the divorce 
action had been stopped. 11 ·sometime shortly thereafter he telephoned 
her from Seattle and informed her 11 that the divorce was finished", 
feeling at that time that he 11was so deep in the hole that it didn't 
make any di.f.ference11 what he told her (R. 13; Pros. Ex. F) •.. 

4. A;fter his rights had been .fully explainec\ to him, accused 

elected to remain silent. Ho evidence was introduced cy the defense. 


5. Although the defense and accused'stipulated that the copies 
·of.the 	two marriage_lic!nses and of the two marriage certificates were 

tttrue and correct and bona fide• copies of the original records on file 
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in the office·issuing the copies; nevertheless the defense objected to 
the admission in evidence of these copies on the grounds that there had 
been no showine; that accused was the individual named thereon. Over ob
jection of the defense these copies were admitted in evidence subject to 
being connected subsequently with accused. The eventual admission in 
evidence of accused's confession amply identified accused as the indi
vidual named on these marriage records. 

Identity of name raises a presumption of the identity of person 
although the strength of the presumption depends upon bow common the name 
is (MCJ'.i, 1928, par. ll2!). This presumption is applicable to marriage 
licenses and certificates and where the name on any one of such instru
ments is identical w_ith that of an accused it may be presumed that the 
document pertains to him (Ct.i 207264, \Ulson, 8 B.R. 337). Here the 
identity of accused's W1usual name with that appearing on the marriage· 
licenses and the certificates created a strong presumption that accused 
was the person named in those instruments and warranted their admission 
in evidence without the prior introduction of .evidence to establish the· 
identity (CM 207264, \Ulson, m). Even were the foregoing not so, 
the confession subsequently introduced in evidence conclusively est,Ab
lished that accused was in fact the person named·on these documents and 
no prejudicial error resulted from the court's action in initially ad
mitting these documents subject to being connected subsequently with 
accused (CM 252389 , Davison, 34 B.R. 45). . · 

After copies of.the marriage licenses and certil'icates had. 
been admitted the prosecution offered accused's confession in evidence. 
Defense counsel objected thereto asserting that the corpus delicti had 
not been sufficiently established because the prosecution had introduced· 
no evidence to show that accused had not been divorced from Dorothy Maud 
Osborne. The evidence of corpus delicti need not be such as to convince 
beyond a reasonable doubt. that the offense has been committed but need 

• 	 only be such as to show that. the offense charged .has probably been com
mitted (MCM, 1928, par. llA4). Furthermore, in a bigam;y prosecution the 
burden is not upon the prosecution to establish that no divorce has been 
granted. Divorce is a matter of.defense to a charge of bigamy- and the 
burden of proving.it is upon the accused (CM 245510, Carusone, ~ B.R. 
195J WHARTON'S Criminal Law, 12th ed., Vol. 21 sec. 2Q43). In our opin• 
ion the corpus delicti had been sufficiently estaQlished to warrant the 
introduction ot the confession in evidence. ·However, even bad the con
fession been admitted in evidence before proot of the corpus delicti, no 
substantial error would have resulted. .A. confession may be admitted in 
evidence subject to eventual establishment ot the corpus delicti (MCM, 
1928, par. llA4). The record reveals that the corpus delicti had been 
amply established by the time prosecution ·concluded its case in chief. 
Accordingly, the admission and retention in evidence of the confession 
was i'u.ll.y warranted. 

3 

http:proving.it


(48) 

At the conclusion of the prosecution 1s case defense moved for 

findings of not guilty of the Charge and Specification on the £rOU.'lds 

that the prosecution had introduced no evidence to show that accused 

had not been divorced from his wife. The court properly denied this 

motion. In the first place, accused had admitted in his statemenl,;_which 

~as in evidence that no divorce had been obtained by either him or his 

wife. Secondly, as has al:ready beim stated, it was not incumbent upon 

the prosecution to establish as an essential eler.ient of its case that 

no divorce had been obtained. Under a charge of bigamy the matter of 

divorce is matter in defense and the burden is upon the accused ta es

tablish that a divorce had in fact been obtained (See citations above). 


Bigamy is an offense under Article of \iar 96 without relation 
to state la.-1, and is committed when a person enters into a contract of_ 
marriase while a forr!ler marriage of that person still exists undissolved 
and the spouse of t:1at r.iarriage remains alive (CI., Z78547; Hood; Ci,. Z72642, 
Bailey). ,The record here fully establishes commission of that offense and 
sustains the court's findings of guilty. 

6. Accused is 22 years of age. \iar Departu1ent records reveal that 
accused attended the University of Hashin;;;ton for one and a half years 
·;1here he was a memb~r of the leserve Ufficers 1 '£raining ;:;orps. There
after he was employed as a salesman in an undisclosed type of entertain
ment business from Lov.emoer 1942 to February 1943. He entered military 
service in July 1943 and on 8 February 1944, upon completion of,the 
prescribed course of training as an aviation student, he was cornnissioned 
a second lieutenant and assigned to duty in the_ Air Corps. 

7. The court was legally constituted and had jurisdiction of the 
accused and the offense. i':o errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 

· the Board of tl.eview the record of t!'ial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of 
the sentence. The sentence imposed is authorized upon conviction of a 
violation of Article of War 96. 

~ ,??'~udge Advocate 

~ j,eL,a"' ,/4 .l. 4d lh-Rf,{JuiJ.ge Advocate 
,· 

7.:~m: , Judge Advocate 
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SPJGH-CM 285190 1st Ind 

tu SEP 1S4ti 


Hq .I.SF, JAGO, Washington 25, D. C. 

TO: The Secretary of War ~· 
l. Pursuant to Executive Order No.·-9556, dated :May 26, 1945, 

there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieu
tenant Lynne J. Doolittle (0-767156}, Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty. of bigamy in violation of Article of War 96. He was sentenced 
to dismissal, total forfeitures and confinement !or one year and six 
months. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 4~. 

' 3. A summary of the evidence may be fotind in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. On 17 April 1943, accused married Dorothy Maud Osborne 
in Preston, Idaho, and on 10 April 1945, while Dorothy Maud Osborne was 
alive, undivorced and still his iegal wife accused entered into a bigamous 
marriage with Colleen 1,iargare~ Lain in Chaves County, New Mexico• 

. I recommend that the sentence be confirmed but that the for
feitures be remitted, that the sentence as thus modified be carried 
into ~xecution and that a United States Disciplinary Barracks be desig
nated as the place. of confinement. 

4. Inclosed is a form of action designed to carry.the above recom
mendation into effect, should such recommendation meet with your approval. 

~~-~~ 
2,Incls , MYRON C. CRAMER 

1. Record of trial Major General . 
2. Form of action The Judge Advocate General 

( Sentence confirmed but forfeitures remitted. GCK> 446, 21 Sept ·194s). 
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WAR DEPARTMENT 

Army Service Forces 
In tha Office of The Judge Advocate General 

Washington., D. c. 

SPJGQ - CM 285344 

UUITED STATES ) EASTERN SIGNAL CORPS 
) TRAlNnm CENTER 

FirEt Lieutonant PA'IRICK 
T. BURDETT (0-1637564),
Signal Corps. . 

) 
) 

l 
) 

Trial by o.c .M• ., convened at 
Fort Monmouth., New Jersey, 
l4 A.ugust 1945. Dismissal, 
total forfeitures and con

) finement tor eight (8) years. 

OPINION of the BOA.RD OF REVIEW 
ANmEWS, BIERER am HICKMAN, Judge Advocates 

1. The Board of Review ha.s examined the record of trial in the 
casa of the officer named above and submits this, its opinion, to The 
Jtdge Advocate General. 

2. The accused was tried upcn the following Charges and Speci
iiec:.i>ions, 

CHARGE Is Violation of the 58th Article of War;. 

Specification, In that First Lieutenant Pa.trick T. Burdett, 
Signal. Corps Officer Replacement Pool, did, at Fort 
Monmouth, New Jersq, on or about 18 June 1945, desert 
the service or the United States and did remain absent 
in desertion until he was apprehended at Buffalo, New 
York, and returned to military control on or about lO 
July 1945. 

ADDI'TICNA.L CHARGEs Violation ot the 96th .Article of wa.r. 

Specification ls In that First Lieutenant Patrick T. Burdett, 
Signal Corps Officer. Replacement Pool, did, at Neptune, 
New Jersey, on or about 15 or 16 June, 1945, llith intent 
to defraud, wrongfully and unlaw~, make and utter 
to one A.. Haas a certain check in the .follolfing words 
and figures, to nts 

. No. A.6. ·· 16 June, 1945 
Bank of Anierioa, sa.n Francisco, Calif. 

Pay to the order of_____c__a..._sh_________ 

Fitt7 & no/loo____________Dollars. 

$50.00/100 
Tony Blue 
1st Lt. Sig C. 
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and by means thereof did fraudulently obtain from 
said A. Haas cash in the amount of fifty dollars 
($50.00), the said First Lieutenant Patrick T. 
Burdett then well lmO'llling that he did not have and 
not intending he should have an account in the name 
of 11Tcny Blueit in the said Bank of America, San 
Francisco, California, for the payment of said check. 

Specification 21 In tha.t First Lieutenant Patrick T. Burdett, 
Signal Corps Officers Replacement Pool, Fort Monmouth, . 
New Jersey, did, at ar near Niagara Falla, New Yark, on 
ar about 17 June, 1945, with intent to defraud, wrong-
1.'ull.y and unla.~ make and utter to one Jeanne Owen, 
a certain check in ll'Ords am figures as tollc,wrs, to wits 

No. A26 l? ·June, 1945 
Bank of America, San Fra.ncisco,·calif. 

Branch ;n 
Pa;y to the order ot_____c_as....h________ 

Fift;r ard no/lOO___________Dolla.rs. 

$50.00/100 
P1 T. Burdett 
let Lt. Sig C 

and by means thereof did fraudulently obtain fran said 
Jeanne Onn cash in the amount ot fifty dollars ($SO .oo), 
the said First Lieutenant Patrick T. Burdett then well 
knowing that he did not rave and not intending he should 
ha.ve an account in the said Bank of America, sa.n 
Fn.neisco, California, for the payment ot said check. 

Specifications 3, 4, 5, 6, 71 These are identical with 
Specification 2 u:cept for the dawa, amounts and name 
ot person to whoin uttered, lirl.ch exceptions are, 
respectively, as follows1 

SPeci.f'icatien ~ Amount To Whom Uttered 

3 28 June 1945 $200.00 Jeanne M. Onn 
4 26 June 1945 $100.00 Jeanne Offl,n 
5 4 July 1945 $2:>0.00 Jeanne Clwun 
6 2l J1me 1945 $100.00 Jeanne Owen 
7 18 June 1945 $1~0.00 Je&nne Orren 
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The accused I s refusal to plead was treated as a plea of not guilt;y 
aXld he Gs found guilty of the Specifications arid Charges. No evi
dence of' pre'Vi.ous convictions was introduced. He was sentenced to be 
dbmiased the service, to forfeit all pay and allowances due or to 
become due, and to be confined at hard labor at such place as the 
revielfing authority might direct, tor sixteen (16) years. The review
ing. authority approved the sentence, reduced the ptriod of confinement 
to eight (8) years, an:i for,varded the record ot trial for action under 
Article of War 48. 

3. Specification, Cba.rge I 

The accused ss attached to the Signa.l Corps Officers 
Replacement Pool, Fort Monmouth, New Jersey, and was assigned to 
Section 161, Long Lines Outside at the Officers School (R. 6(1,2,4,8)). 
He was not present in class at 0745 on 18 June 1945 and never returned 
to class thereafter (R. 6( 2,3)). The report ot the accused I s absence 
was forwarded on 18 June 1945 b7 bis section leader and was received 
by Secom Lieutenant Pearson, the Administrative Officer tor the 
Officers School on 19 June 1945 (R. 6 (4,5)), 'Whose du.ty it was to 
forvra.rd reports of unauthorized absences to the Coomandant of the School 
(R. 6(4,5)). The Administrative Officer held the report until 2J June 
1945 in order to verify whether the accusEd •s in the hospital (R. 6 
(5)). The report showed no hospitalization and so •s forwarded 
(R. 6(5)). Between 1430 and 1500 on 2J June 1945 the witness made a 
physical examination of the accused's quarters but did not locate him 
(R. 6(5,6)). The accused was not authorized to be absent from Fart 
llmmouth, New Jersey on or subsequent to 18 June 1945 (R. 6(6)) am 
was not transferred or relieved ft-om attending class (R. 6(2,3)). 
The morning report of the 96oO TSU, Signal Corps Detachment C, Signal 
Corps Officers Replacement Pool, Fcrt MOilllouth, Nell' Jersey, for 2> 
Jane 1945 shows the following entry concerning the accuseda 

"Burdett, Patrick T (SC) 0-1637564 1st Lt a'hchd un.a.sgdJ 
tr dy to AWOL 18 Jun Cf'/4S" (R. 6(9); Pros. Ex. 1)•. 

The accused was the only officer of that name who was enrolled at the 
Signal Corps Officers Replacement Pool en 2J June 1945 (R. 6(9)). 

The accused •s seen daily ft-an 17 June 1945 to 10 July l94S 
in Niagara Fa11s, New York, by Mrs. Owen, the ma.nager of the 11otel 
Clifton (R. 6(15)). During this period the accused wore an officer•a 
1Dliform 111th the insignia of a. captain (R. 6(22,23)). lfrs. 0"8n cashed 
checks signed b7 the accused in the name of P. T. Burdett, ht Lt. 
Signa.l Corps (R. 6(16-2J); Pros. Ex~ 3-8). ()!. 10 July 1945 Capt.a.in 
Crollder, Intelligence Officer, District No. 4, Second Service Camnand., 
Buffalo, Nmr York, aJJd a· Lieutenant Gibbs were directed to go to the 
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Statler Hotel in Buffalo, Nevr York (R. 6( 25 ,26)). They were in.formed 
that an officer, who was alleged to be an absentee an:l to have passed 
bad checks, was to meet a yowig lady in front of the telephone booths 
at the Statler Hotel at 21.30 (R. 6(26)). At approxiJrAtely 2130 Mrs. 
Owen., ·the young lady who had been described to them, appeared, identi
fied herself and said the. t IJ.eutenant Burdett -was in the bar dressed 
in civilian clothes, tta. brown checked shirt, a tan and plaid sport 
jacket am brom trousers and no hat" (R. 6 (2l,22,23,26,Z7)). Captain 
Crol'lder had the house detective go to the bar and bring the accused 
to the nanager 1s ofi'ics (R. 6(Z7)). The accused denied that he was· 
Lieutenant Burdett and said that his name ms 11Blue11 (R. 6(27 ,28)). . 
When the accused could not produce a Selective Service card Captain 
Crowder called Mr. Cryan of the Federal Bureau of Investigation (R. 6 
(28)). After Captain Crowder told the accused of hia conversation 
with Mr. Cryan an:l that he would be put :in jail by the Bu..rtalo police 
the accused uttered an unintelligible scream an:l started running (R. 6 
( 28)). Captain CrolVdEtr a:rrl IJ.eutenant Gibbs grabbed hl.m 011tside the 
manager's office before he could get away (R. 6(28)),. When the accused 
started to run he dropped a key to room 924 of the OenesN Hotel in 
Buffalo (R. 6(28)). Detective Ralicki of the Buffalo Police Department 
took the accused irom the Statler Hotel to police headquarters an:l 
locked him up !or the night when he would not di~1lge his identity 
(R. 6 (32-34)). After the accused was book~ at the Buffalo police 
station Captain Crowder WEl'lt to the Genesee Hotel and foun:l that roor11 
924 had been rented to an Army captain (R. 6. (29)). In the room he 
f'ound an officer• s pink shirt., trousers am ca.p 111th captain• s bars 
an:l Signal Corps insignia attached but there was nothing in the room 
to idmtif'y the o,mer (R. 6 (29)). The next morning at the police 
station the accused admitted that he was Lieu.tenant Patrick T. Burdett, 
th?.t he was absent without leave from his station since 20 June 194.5 
and apologized for his behaviour of the night before (R. 6 (29 ,.30 ,34)). 
Captain Crowder took accused into custody (R. 6(30)). The acc1J.sed told 
Captain Crowder tb?.t his uniforms were at Niagara Falls but when 
Captain Crowder went for them he was told "they were in the cleaners 
and wre not available" (R. 6 (31)). (h the .following morning~ 12 :Juiy 
1945, the accused gave Captain Crowder a note and Captain Cromier got 
his uniforms at the Genesee Hotel (R. 6(31,37,38)). · . 

The accused was identified on 12 July 194.5 at police he3d
quarters by Frank Un:lerwood, a clerk in the Genesee Hotel, as the man 
in a captain's uniform who M.d registered at 2:>45 en 9 July 194.5 as 
"A. J. Stranski" and was assigned to room 924 (R. 6(35,36,37}}. The 
accused ha.d signed a registration card givi..'lg that name and a false 
serial number and nwas paid up" until l6o0 on ll July 194.5 (R. 6(31, 
32.,36,37); Proa. Ex. 9). 

en 12 July 1945 the accused was turned over to the custody 
of Captain Lawson of Fart Mmm011th, New Jersey, at Buffalo, New Yark 
(R. 6(30)). The same day Captain La.wscn brought the accused, who was 
wearing civilian clothes, to Fort Monmouth and turned him over to 
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Captain Patock of the Security and Intelligence Division (R. 6(43,44)). 
The accused 1'2S then taken to the Post Hospital and admitted (R. 6(41¼))• 

Speci~ications l to 7a Additional Charge 

Alfred F. Haas, the manager of the Green Parrott Restaurant, 
Neptune, New Jersey, identified the accused as an officer he had kn.om,. 
for 11a.bout one month ar better11 as 11Tony Blue11 (R. 6(10,ll,ll.)). 
During this perio:i he had seen him "about a half a dozen tL11es" (R. 6 
(14)). Ch the night of 16 June 1945 he was tending bar when the 
accused came in and asked him to cash a check far $100 {R. 6(11)). 
!le agreed to let the accused have $50 and saw the accused write a 
check for $50 (R. 6(12)). The accused wrote the check in another 
room abrut 15 feet away and the witness gave the accused cash far the 
check (R. 6(12)). The check was dated 16 June 1945, drawn to the 
order of 11cash11 on the Bank of America, San Francisco, California., 
and signed "Tony Blue 1st Lt Sig C" (R. 6(12,13); Fros. Ex. 2). Mr. 
Haas i.'l'ldorsed the check 111'.. Haas". It was returned by the bank for 
11no account" (R. 6(1.3)). When the 1litness cashed the check he thought 
it would be honored by the bank and believed tt.3 accused to be a bona 
:tide officer nama:i 11Tcny Blue" (R. 6(14)). 

· Mrs. Owen was the manager of the Hotel Clifton, Niagara Falls, 
New York (R. 6(15,24)). Ch 17 June 1945 at the hotel she cashed a 
check for the accuDed in the amount of $50, dravm by the accused in 
the witness' presence to the order of 11 cash11 on the Bank of America, 
San Francisco, California, Branch No. ? , dated 17 June 1945 and signed 
by him 11P. T. Burdett 1st Lt. Sig C11 (R. 6(16,17); Pros. Ex. 3). 
Between 18 June 1945 and 4 July 1945 she cashed five more checks for 
the accused similarly executed totalling $750, all drawn on the Bank 
of America, san Francisco, California, Branch No. 7, oo the dates ard 
in the a..>nounts specified, on blank checks vhich the witness gave to 
the accused (R. 6(1$,19,20); Pros. Ex. 4,5,6,7,8). She saw the accused 
sign all six checks and believed the bank would honor them (R. 6(16, 
17,18,19)). Mrs. Owen gave the accused cash for the six checks and 
none or them were honored by the bank {R. 6(16,2:>,21) ). .A.bout 15 July 
1945 she first learned that one of the checks was not honored by the 
bank (R. 6(2J)). 

Clyde w. Shurtliff, pro-assistant cashier of the Bank of 
America, testified by deposition {R. 42; Pros. Ex. 10). He did not 
know the accused. He 16s familiar with the accounts in the Bank of 
America. and its various branches in San Francisco, C&lifornia. Ch 
or subseq.ient to 15 June 1945 there was no account in the records of 
the Bank of America or any of its branches in San Francisco, California 
:1n the names of "Patrick T. Burdett", 11P. T. Burdett" or ttrony Blue"• 
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There is no Branch No. 7 in san Francisco. Si.nee 15 June 1945 there 
bas been no Bank o! America. or branch thereof., in San Francisco, 
California, other tmn that b7 which the witness was employed {R. 6 
(t.0-42)J Pros. Ee. 10). . · 

4, The accused, after being advised ot his rights, elected to 
remain silent (R. 6(45)). No evidence was submitted on behalf of 
the accused. 

s. The evidence sustains the findings of' gu.ilty. The accused 
was tound guilty of desertion in violation of Article o! War 58, ot 
one Specii'ication of making atd uttering a check with the intent to 
dei'raud b7 signing a false name, atd or s1x Specitica.tions of making 
and uttering checks upcn a non-existent bank account 111th intent to 
defraud. • 

The evidence ccnclusivel;r shows that the accused l'BS absent 
11ithou.t leave i'rom 18 JWl8 1945 until he was apprehended b7 the 
Bu..ttalo police ai 10 Jul;y 1945 and returned to militaey ccntrol on 
11 July 1945. An intent not to return can be interred f'rcm his 
unexpls.ined absence, the distance traveled from his station, his 
concealment of' his true identify b7 pretending to false names arxl 
raric, tinall;r appearing in civilian attire, and making false state
ments as to his identit;r to the Bu!f'alo police, militar;, officers 
and persons 111th lthom he dealt, bis attanpt to escape, his apprehension 
and :£a.ilure to return to military control voluntarily, atd the finan
cing of his absence b7 cashing checks upon a non-edstent bank account 
(CY 253604, lknn, 35 BR 1 1 4). 

The evidence also amply sustains the findings that the accused, 
with intent to def'raud, 11rcng.fully- arx1 unlawi'ull.7 ma.d9 atd uttered 
aaven checks, as epecU.'ied, in the total amount o.f $850, <.ne ot which 
was signed with a false name, all drawn m a bank 1W1ere he did not 
have an accou.nt, atd thereby- fraudulentl;r obtained cash knowing that 
he did not have and not intending that he should have an account in 
the drawee bank tor payment of the said checks. Such conduct is 
v.lolative of Article ot War 96. 

. The accused represented himself at his mm request, and at 
his request the reguhrl7 appointed defense counsel ware relieved of 
their duties (R. 3). The President or the Court protected the 
accused I s rights by' adequatel;r explaining to him his rie11t to defense 
counsel and giving him ample opportunity to change his mind (R.3-36). 
When the accused failed to plead to the Specifications and Charges 
the Presideot of the Court c0ITectl7 directed the trial juige advocate 
to "continue the case as though the accused bad pleaded not guilty- to 
the general isaue11 (R. Sc, Sd, 6). Procedure. by the CCllU't en that 
basis is directed by the Manual tar Courts-Ya.rtial, 1928, par. 70. 
The f'ailnre ot the accused to plead does not invalidate the triAl 
ar fl.ndings (CM 106651, Bull. JAG 1912-40, aeo. 37S{l)). The ident.it7 
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of tha accused was proved as is required where he refuses to plead 
(CI.t: 156904, Bull. JAG 1912-40, sec • .378(1)) • . 

6. War Department records show that the accused is 2.3 years of 
age a.rd married. He is a native of Texas and a resident or Sacramento, · 

. California. He finished high school in 19.38 am attended the University 
of Texas for four months. In civilian life the accused was employed 
in Austin, Texas, as a salesman of auto parts :f'ran January to September 
1940 and as a cha.imnan in land surveying from May to October 19.39. 
He served in enlisted status in the Regular. Army from 12 September 
1940 to 29 Novanber 1942, attaining the grade of staff' sergeant. On 
.30 November 1942 he was appointed a second lieutenant upon graduation 
:f'rom the Officer Candidate Course at the Eastern Signal Corps School, 
Fart Monmouth, Red Bank, New Jersey, and ordered to active duty in 
the Signal Corps. He ma promoted to the grade of first lieutenant 
on .3 January 1945. He bas served. in commissioned status as a company 
officer, instructor, assistant intelligence of!icer, platoon officer 
and training officer and received seven performance ratings of excellent 
and one of very satisfactary to 21 NoveI!ber 1944. 

7. The court was legally constituted and bad jurisdiction of 

the perecn and subjoot matter. No errors injuriously affecting the 

BUbstantial rights of accused were caamitted. In the opiniai of the 

Boa.rd or Review tha record or trial is legal)J sufficient to support 

th, fil:dmgs of guilty am the sentence as approved by the reviewing 

authority and to warrant coni'irmation of the sentence. Dismissal is 

authorized !ar violation by an officer of .Article of \liar 58 and 

Article or Vllr 96. 


7 
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SPJGQ ..CM 285344 lat Ind 

Hq ASF, JAGO., Washington 25., D. c. 

TOi Th' Secreta.r.r ot War 

1. Pursuant to Executive Order No. 9556., dated 26 May 1945, there 
are transmitted hernith for your action the record of trial and the 
opinicn of the Board of Review in the case of First Lieutenant Patrick T. 
Burdett (O-l6J7564), Signal Corps. 

2. Upm trial b7 general court-martial this officer's refusal ·to 
plead was treated as a plea of not guilty. He was found g,lilty o! 
desertion in violation of Article of War 58 (Specification., Charge I) 
and of wrongfully making and uttering seven worthless checks, in the 
aggregate sum of $850, and by means thereof obtaining money in that 
amount, a.ll with full kn011'ledge that hEt did not have, and not intending 
that he should have an account in the dra•e b&nk for the payment thereof' 
(Specifications 1 through 7., Additional Charge), in cne instance (Speoi
fica.tion 1 ot the Additional Charge) signing a false naioo to the check 
and obtaining $50 in money thereby, all in viola.tlon of Article of 
War 96. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, aDi to be cOilfined at hard 
l&bor at web place as the reviel'ling authority might direct, !or six
teen years. The reviewing authority approved the sentence, reduced the 
period. of confinement to eight years, and forwarded the record of trial 
for action under Article of' war '48 • 

.. . 
3. A swnmaey of the evidence may be found in the acoanpa.ey'i.ng 

opiriion of the Boa.rd of ReviEIW'• The Board is of the opinion that the 
record of' tria.l is legally su.Uicient to support the .findings and the 
sentence as approved by the reviewing authority·and to •rrant confirma
tion o! the sentence. I concur 1n that opinion. 

The accused officer absoo.ted liimsel.t' without lea.ve from Fort M:on
mouth, New Jerse7, on 18 June 1945. He remained absent until ha ns 
appreherded b7 the city police at Buff's.lo, New York en 10 Ju.l.y 1945 and 
returned to military cont.rol an 11 July" 1945. He ns seen at Niagara 
Falls, Nn York, from 17 June 1945 to lD Ju.J,y 1945 in uniform but 
wearing the insignia. ot a captain. Ck1 9 Ju.J,y 1945 he registered in a 
hotel in Buffalo, New Yon: under a false name. At the time of' his appre
hension he 118.s wearing civilian clothes, attempted to conceal his 
identity by giving a false name and attempted to escape while being 
questioned by' militaey.:of!icers. Ck1 16 June 1945, prior to leaving 
Fort Monmouth., the acc'O.Sed ma.de and uttered a worthless check for $50 
to a restaurant owner at Neptune, New Jersey, to which he signed the 
name 11Ton7 Blue.a At Niagara Fa;IJ.s, New York, between 17 June 1945 and 
lD J'll.~ 1945 he made ao::1 uttered six worthless checks, tor $50, $200, 
$100, $200, $100 am $150, aggregating $800. He receil'8d mone7 for aJ.1 
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the checks from the manager of a hotel. ill the checks were drawn on 
the Bank of America, San Franciso, California, where the accused had 
no account, either m his own name or in his assumed name of Tony Blue, 
and were dishonored on presentation. There is no showing of restitu
tion made or contemplated by the accused. The sentence is comroonsurate 
with the offa1ses, but somewhat more severe than the neads of justice 
require. I recommend that the sentence as awroved by the reviewing 
authority be confirmed, but that the forfeitures be r001itted and the 
period of confinement reduced to five years, that the sentence as thus 
modified be carried int~ executicn, and that a Fe:!eral Reformatory be 
designated as the place of c anfinemen t. 

4. Inolosed is a form of action designed to carry into executicn 
the foregoing recommendation, should it maet with ycro:r aq;iroval • 

• 

2 Incls MYRON C. CR..UrE:R 
l - Record of trbl J&ijor General 
2 - Form of action The Judge Advocate General 

------·--
( 	Sentence as approved by reviewing author1tT confirmed,. forfeitures reJllitted, 

confinement reduced to five years. As modified ordered e::x:ecutect. 
GCMO 4.52• 11 Oct 194.5). . 





-------------------------------

(61)· WAR DEPAR1'MENT 
Army ~er'Vioe Foroe1 


In the Oi'fioe of '.I.be Judge Advooa.te General 

Wa1hington, D.c. 


SPJGK • Cl!: 285373 
"SO AUG Ui4i 

UNITED STA.TES ) FIRST AIR . FCE.CE 

l 
Te ~ Trial by G.C.M.,, convened at Wa.lter• 


boro Urir¥ Air Field, Wa.lterboro,, South 

Seoond Lieutenant BENJAMIN Carolina,, 10 August 1945. D11mi11a.l, 

W. ALSTON (0-2088678), Air total fori'eiture1 and oonti:cement tor 
Corpa. ) one (1) year. 

OPINION of the BOARD OF REVIEl'i 
LYON,, LUCKIE, MOYSE and SYKES,, Judge Ad:~ooatea. 

1. The reoord of trial in the oa.ae· of the of'fioer named. above .ha.a been 
examineq by the Board of Review and the Bo&rd aubmita thia, i ti opinion, 

· to The Judge A.dvooate General. 

2. The aooused wu .tried µpon the following Charges alld Sp,oifioa.tions1 

C.HA.RGE la Violation of' the 64th Artiole of' War. 

Speoifioationa In that SeooDi Lieutenant Benjamin w. A11ton, 9w4' 
Squadron, neth J,,,r,q Air Foroea Base Unit (Combat Crew Tr&lning 
Station ... Medium and Fighter), ha.Ting received a. lswful oommand 
trom Captain Kermit E. Beu7, his 1uperior of'fioer, to fall into 
a detail, did, at Walterboro Arm.y Air Field, Walterboro, South 

· Carolina., on or a.bout 26 July 1946, willi'ully diaobey the 1.-. 

C~RGE II1 Violation of the 61st Article of War. 

Specification 11 In that Secom Lieutena..m; Benjamin w. Alston, 
• • •,, did, at Walterboro A:na::, Air Field,. Walterboro, South 
Carolina, on or about 26 July 1946, without proper leave,. go 
from.the properly appointed place of &11embly tor retreat 
formation, after h&'Vi:zig repaired.thereto for the performance 
of ea.id duty. · 

Speoifioa.tion 2 a (Finding of :guilty disapproved 'b1' re'Vi..-ing 
authority). 

. . . ' 

Be pleaded not guilty to and was found guilty of all Chargea a.Di Speoitioatiom. 
No evidence of &Il3' previous oonrl.otion. wu introduced. He wu aentenoed -\o , 
be dismi11ed the aerTioe, to forfeit all pa.y and allan.noes due or to beoome 
due, and to be confined at hard labor at suoh place a.s the re'Vinillg authority 
ma.y direct for three 7ea.r1. · The re-viewing authority diaapprOTed the timing 
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ot guilty of Speoifioa.tion 2 ot Charge II. approved the sentence. but reduced. 
the period of confinement to one year, and forwarded. the record ot trial• for 
action under Artiole of Wa.r 48. · 

3. For the Prosecution. 

On the dates of commission of the alleged offenses, accused wa• 

a member of nwi• Squadron, 126th Ail' Base Unit (CCTS-M&F)·,Walter\l9ro Arm:, 

Air Field, South Carolina. commanded. by Captain Kermit E. Beary,· Air Corps. 

Daily retreat formations for the men and officers of "W" Squadron were held 

at 1700 hours on 23 to 25 July 1945, inolusive (R. 9-12J Pros. Exs. 1,2,3). 


About 1600 hours on 25. July 1945, the members ot "W11 Squadron • . · 

assembled in the Squadron area. for the scheduled retreat formation. Aoouaed 

was present at "the formation at that time." Aooording to his testimo~, 

Captain Beary is 11positive11 of the presence.of accused. About 1630 hours, 

Captain Beary ordered the assembled. group to_"fall in, 11 an::l thereafter in

spected them. He wa.s "supposed to inspect" the group for "sunglaasea 11 t.lld 

because aocused habitually carried sunglasses "pe.id especial attention to 


.see if he had them on. 11 Accused was. not "in ranks. 11 
.· Between 1600 and 1630 

· 	hours, Captain Beary had noticed several offic~rs, including the aoouaed., 
leave the assembly.area. and return to the uba.rracks. 11 After retreat, in 
which the unit had partioipa.ted, a roll oall we.a taken. Accuaed tailed to . 
&llSwer to his name (R. 12-14,22,23). 

About 0800 hours on the following day, a. formation we.s held fr:r 
all members of uE11 and "'i'V"" Squadron. Captain Beary called the troops to 
attention and •called off" the nwnes of those present.at retreat formation , 
11the night before. 11 

· Those whose names were called were then e:xcuaed. .&pproxi• 
ma.tely thirty officers, including aocused, remained and were informed by Captain 
Beary that they had missed the retreat formation. lie oa.lled them to attention 
a.lld gave them "Right faoe, forward march. 11 He intencled to give them training 
in the "art of soldiering11 because they showed "lack of training, 11 and the 

· purpose of the formation was to give them "additional training. 11 Captain 

Beary did not reoall that he told the_ group anything except that they had 

missed the retrtat formation. Aooused and Lieutenant Goodrioh failed to 

ma.roh off with the others. Captain Beary told them. to "fall in. 11 Acoused 

remained "still" as the other offioer complied.. Captain Beary "walked over• 

and told acoused 11to fall in", to which accused replied, "I refuse. I'll . 

take the 104th~ • Re then had acouaed return to his ba.rrackl (R. 14.-17, 

20-22 ). 	 · · 

4. For the Defense. 

Affidavits of three flight ot'fioera, objections to the admiaaibility 
of which were waived by the prosecution, were introduced in evidence (R.· 24, 
25). Aooording to the affidavits, the accused was present with a.t'fianta at 
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the tlighb line (TOW" Target Operations) from 1300 to 1700 hours on 25 July 
1945 for the purpose ot getting n;y1~ t;me {Det. Ex. A,B,C). 

Secom Liwtenant Fayette J. Goodrioh, Air Corp•, testified tha.t . 
l.f'ter the otfioers who had partioipated·in retreat b&d been exoused trom 
the formation at 0800 houra on 26 July, the •commanding- otfioer" told thoee 
remaining, inolud.ing witnese, tha.t they- were.to be drilled •a.a punilhment" 
for missing retreat (R. 26,27). Lieutenant Goodrich denied that he had 
tarried with aoouaed when the group marob.ed otr (R. 27-29). Flight Of'tioer 
Harry s. Long, who wu also preaent a.t this formation, teetitied that · 
Captain Beary ha.d informed the ofticers tha.t they would ~e given close order 

. drill aa "punishment" for miuing retreat (R. 30-33). . · . · 
' ' 

The acouaed wu tully adviaed by the 11.11" member wi.th respect to 

his testimonial rights and elected to· remain silent (R. 33). 


5. , Bebuttal. 

In rebuttal, Captain Bea.ry testified 'tha.t aocuaed ha.d not requeated 

permiasion to get flying time at •tow Target• on 26 July 19i5, a.nd tha.t he 

is "positive• accuaed wu present about 1600 hour, on that date in the •area 

for the purpose or retreat fonnation11 (R. 3i,36). · · · . · . . 


. .6. Specification 1 of Charge II allege• that aai,u.1.«1 on 26 July 19'6 

iett with.out authorit:, the properly appointed place of ·usembly for ~eat 

formation at Walterboro Arm::, Air Field atter ha'fing Npa.ired thereto for . 

suoh duty. The Speoitication· 1a appropriately laid uncler .J.rticle of ll'ar 61•. 


. . . ,' ~ 

• ,.. , . ',i: . 

The evidence for the ·prosecution 1a clear that .,, ·the 1.ime &1ld plaoe · 
. alleged the. acouaed was present at the designated plaoe of uaebly for retreat 
formation about 1600 hours., the scheduled hour, and tha;i; he lett the u,em.bly 
area without proper authority a short time later and tailed to ·participate in 
the retreat ceremony which followed. In view ct the oonvinoing and positive . 
testimony ot his squadron commander as to a.ccuaed's presence Uld later di•
appea.ranoe., the court wa.s within its provirice in rejecting the uaertiona 
in the 11ai'f'ida.vit.s 11 ot the flight officers u to the presence of accwaed . 
with them elsewhere during the period invol 'Ved. The commiuion of this of
fense by, a.oouaed 1a shown beyond a reuonable doubt. The fimil:lga of guilt;r. 
.of Cha.rge II and Speoitica.tion l thereunder are therefore austa1lled by the 
evidenoe. · 

I , 

7. The Speoifioation ot Charge I.a.lleges the willful diaobedienoe by 

a.ocwaed at Walterboro .Anrr,. Air Field on 26 July 1945 of a. lawful command ot 

his superior officer, Captain Kermit E. Beary, to tall iX}to a detail. ,Its . 

is la.id um.er Article of War 64. . 


, ' 

The evidence clea.rly ahows that a.t thct time and place alleged the 


accused disobeyed the command ot Captain Beaey to fall in a formation 1dth 
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other officers who ha.d missed a retreat forma.tion on.the preceding de.y'. 
That the disobedience of accuaed of the order of hia superior officer con• 
atituted an nintentional defianoe of authority" (MCM, 1928, par. 134b) is· 
shown by the definite and unqualified language which he uaeda 11 I refuse. 
I' 11 take the 104th. 11 The defense attempted to cast doubt upon the legality 
of the command by the testimoIJiY of two witnesses to the effect that Captain 
Beary nad informed the officers in,,the formation tha.t they were to be drilled 
u 11punishment 11 £or having mined retreat on the preceding day. However, 
Captain Beary testified tha.t the purpose ot the formation wu to give the 
members of the detail 11additiona.l training ••• in the art of' aoldie~ng" 
and that he did not recall having told the group anything except that they 

. had missed the retreat·formation. Since the purpose for which the detail 
wu formed waa the •performance of a military duty, 11 as the court justifiably 
believed from captain Beary' s testimoIJiY, the order requiring acou.sed to :fall 
in with the deta.11 was "disobeyed at the peril of the subordinate" (H:M. 
1928, par. 134b).1- Un:ier the ciroumatallOes, the evidence ahan beyond a 
reasonable doubt the guilt or accused and amply sustains the oourt'a.tindings 
of guilty of Charge land its Specification. 

B. War Department· records shCl'N that accused is 21 yea.rs or age. He 
wu on active duty aa an enlisted ma:n and aviation cadet from 12 :November 

·194:3 to 21 April 1945 when he was commissioned second lieutenallt. 

9. The court waa legally constituted and had jurisdiction over the 

accused and or the offenses. No errors injuriously affecting the substan• 

tial rights or the accused were committed· during the tria.l. In the 9pinion 

ot the Board ot Review the record of trial is legally sufficient to support 

the findings ot guilty of the SpecU'ioations and Cha.rges as approved by the 

reviewing authority and to warrant oonfinnation of the sentence. Willtul 

disobedienoe of the oommand of a superior officer in time of war in viola

tion ot Article ot Wa.r 64' is punishable by death. 


-~-r1.::;=?~"/-.(.:...~~~,,__.;;...--' Judge Advocate 

_~u_._~------·· Judge Advocate 

(On Leave) , Judge Advocate 

.M.tuud~ , Jla<lg• Advocate 
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'i SfP 19<.~ 

SPJGK - CM 285373 1st Ind 

Hq AJ;.F, JAGO, Washington 25, D. C. 

T01 The Secretary of ifar 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are tra.nsmitted herewith for your action the record of trial and the opinion 
of the Boa.rd of Review in the case of Second Lieutenant Benjamin W. Alston 
(0-2088678), Air Corps. 

2. Upon trial· by general court-martial this officer was found guilty 
of leaving withou~ proper authority the plaoe of assembly for duty on 25 
and 26 July HMS in violation ot Article of War 61 e.:nd of willful disobedience 
on 26 July 1945 of the oomma.nd of his superior officer to fall into a detail 
in violation of Artiole of War 64. The reviewing authority disapproved.the 
finding of guilty as to the offense of leaving the plaoe of assembly w1thout 
authority on 26 July 1945. He was sentenoed to dismissal, total forfeitures 
and confinement for three years. The reviewing authority approved the eentenoe 
but reduced the period of confinement to one year, a.nd forwarded the reoord of 
trial for aotion w::ider Article of War 48 • 

.3. A summary of the evidence may be found in the acoompe.n:ying opinion 
of the Boa.rd of Review. I ooncur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings and sentence, as e.p
pr-oved by the reviewing authority, and to warrant confirmation thereof. 

On 25 July 1945 the accused deliberately left without authority the 
place of assembly for retreat formation and failed to participate in the re
treat ceremony which followed. On the following morning, .he was ordered by 
his squadron commander to tall in with the others who had missed the retreat 
formation. His disobedience of this order was delibere.t·e, intentional and 
unequivocal, as showu by his words, "I refuse•. I'll take the 104th. 11 The 
defense sought, in effect, to justify accused's refusal by attempting to 
show that the purpose of the formation that morning was to punish those who 
had missed the retreat oeremoey and, henoe, the order was unla.wful, but the 
squadron commander testified that the purpose was to give the men additional 
training in the 'art of ~oldiering" - a lawful purpose. · 

Despite the serious nature of the offense, in view of the youth 
of accwsed (21 years), his having been a commissioned officer only three 
months prior to oommit~ing the offense~ and his previous good record. I 
recolllI!lend that the sentence be confirmed but that the forfeitures a.nd con
finement be remitted.'. a.nd that the execution of the sentence a.s thus modified 
be suspended during good behavior. 

4.,· CQnsidera.tion has been given to a. letter from &norable William T. 
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Granahan. House of Representatives,, dated August 25,, 1946. addressed to 
Major. General F.d:ward F. Wits ell,, Aoting The Adjutant General. in behalf' of 
aooused. Consideration he.a also been given to a letter from Mr. Gra.na.han 
dated September 6, 1945 addreued to The Judge Advocate General in behalf' 
of accused. These letters aocompa.J:zy" the record ot trial. 

5. Inolosed ia a form of aotion designed to carry into execution the 
foregoing reoomm.endation. should it meet with your approval. 

MYRON C. CRAMER4 Inols 
1. Reoord of trial 	 Mljor General 
2. Form of aotion · The Judge Advocate General 
3. 	Ltr fr Hon Yml T 


Granahan to TAG 

4. 	Ltr. fr Hon ffin T 


Granahan to TJ'AG 


( Sentence confirmed but confinement and forfeitures remitted. "'entence as 
modified suspended during good ~havior. OCMO 441, 21 Sept 1945). 
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WAR DEPART".il!ENT 
Army Service Forces 

In the Office .of The Judge Advocate General 
Washington., D.C. 

SPJGN-CK 285412 

) FERRIIHl DIVISION 
UNITED ST.A.TES .A.IR TRANSPORT Cc:JaU!A}ID~ 


v. ) Trial By G.c.u•., convened at 

l 
Memphis, Tennessee, 19 July' 

First Lieutenant IRA L. IVEY 1945. I!l.smissal. 

(0-7Z7996)., Air Corpe. 


OPINION of the BOARD OF REVIErf 

LIPSCOMB., O'CONNOR and llORGAN., Judge Advocates 


1. The Board o.f' Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 95th Article of War. ' 

Specification: In that 1st Lieutenant Ira L. Ivey, Administra
tive Squadron 8B11 , 554th A:r:trt:r Air Forces Base Unit (4th 
Ferrying Group), was., at or near Memphis, Tennessee, on 
or about 10 June 1945, in a. public place, to wit., the 
intersection of OVerton Crossing Road and Raleigh Frazier 
Road., drunk and $3,isorderly. 

CHARGE n: Violation of too 96th Article of' War. 

Specification: In .that 1st Lieutenant Ira L. Ivey, Aardnistra
tive Squadron 11B11 , 554th A:I:rrry Air Forces Base Unit (4th 
Ferrying Group)., did, at or near Memphis, Tennessee., on 
or about 10 June 1945, wrongfully appear in a public place, 
to l'lit, the intersection of' OVerton Crossing Road and 
Raleigh Frazier Road., without his shirt., and insignia. 
of rank. 
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The accused pleaded not guilty to Charge I and 11by direction of the 
Court" pleas of not gu.ilt;r were entered to the remaining Charge and 
all Specifications. The accused was found guilty of all Specifications 
and Charges and was sentenced to be dismissed the service. The re
viewing, authority approved the sentence, forwarded the record of trial 
for action under Article of War 48, and recommended suspension of the 
sentence.in the event of confirmation. 

3. The evidence for the prosecution shows that, at about eleven 

o 1clock on the Sunday morning of 10 June 1945, the automobile in which 

the &cCU8ed was riding collided with the car of Mr. and Mrs. 'Leslie P. 


· Beaver at the intersection of Raleigh-Frazier Road and Overton Cross 
Road, a few miles north of :Memphis, Tennessee (R. 7). When the ac
cused emerged frcm bis car, he had on neither hat nor shirt, but im
mediately put on a short-sleeved undershirt (R. 8, l.3, 14, 17, 24). 
His actions indicated that he was highly inebriated. He staggered 
over to the other car and,in the absence of Mr. Beaver who had gone.. . 
to summon an of!'icer of' the law, proceeded to heap abuse upon :Mrs. 
Beaver. He calJ.ed her a "god-damn son-of-a-bitch and hooked-nose 
Jew•, threatened to "stomp /iier] god-damn hook-nose in /iier]face•, 
and "reached" for her, but one of' the two negroes who bad been ricl1.ng 
with him intervened (R. 9). The accused then turned bis attention to 
others llilo nre beginning to arrive at the scene of the accident, parti 
cularly to Mr. D. c. Braswell and Mr. Milton A. Carney, both of whom 
lived nearby. Mr. Braswell was told to 11 scrSlll", and Yr. Carney, who . 
endeavored to protect Mrs. Beaver, was vilified (R. 25, 33). The ac
cused inquired of Mr. Beaver, who returned shortly to the scene, "What 
the god-damned hell ./fw. wa.i} going to do about it?11 His abuses and bis 
use of the words 11 son-of-a-bitch" were indiscriminate (R. 19). He be
came angered at two deputies from the sheriff1 s office, who bad arrived 
on tile scene, asserted that he had fought overseas, and addressed them 
as ttyellow Sons of Bitches back home 11 (R. 37). l'he officers placed 
him in the police ear and one of them, in an effort to calm him, slapped 
him twice (R. JS). He 110re no insignia and not until he took an army- ' 
s~yle raincoat from bis car was bis army status revealed (R. 12). From 
the odor of alcohol on his breath, from tile manner in llhich he nllced, 
!rom his appearance, language, and conduct in general, tile ldtnesses 
all considered him drunk at the time (R. 9-ll, 14, 20-22, 25, 301 33, 34)• 

4. The accused, a.f'ter bis rights relative to testifying or remaining 
silent had been explained to him, elected to make a sworn statement in 
bis own behalf (R. 42). He had been a student at "Georgia Tech" prior 
to bis entry in the Army in 1940. He served as an enlisted man tor about 
a year, qualif'ied as at'i aviation cadet, received bis commission on 26 
July 1942, and went llVerseas to the North African Theatre in November 
0£ that year as a member of a "B-26 Squadron". For 48 combat missions 
and 180 hours "close to the froi;it lines• he received the Air Medal w.:Lth 
Oak teat Clusters and was twice recommended tor the Distinguished Flying 
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Cross but he never received it (R. 46). Since his return to the 
States in October, 1943, he has engaged in •ferrying" aµd •pre
.flight training" (R• .li8). 

On the evening of' 9 JUl'.18 1945 he and his wife attended "a 
barbecue11 and, as did the other otf.icers, replaced his Aru::, shirt with 
a "T-shirt11 • Drinks were served before the meal, which took place at 
about 10:00 or 11:00 o'clock., and he and his wife lett the part," about 
three hours later. After reaching home they quarrelled arx:1, in a .tit 
of' rage, he left the house, purchased and con3Ullled a quantity of 
whiskey, picked up •some11 negroes to drive his car, and then went to 
sleep (R. 43). His recollection of the accident was vague and uncer
tain, but he recalled the police car and the fa.ct that he was taken to 
the county jail. The right side ot his head was sore the .following day 
(R. 44). He explained that a person with whom he had served overseas 
was jokingly called "hook-nose11 , and this circumstance probably ac-. 
counted for the epithet which he applied to M,fs. Beaver (R. 49).. His 
d.rinld.ng· ha.bi ts developed after his entry- into the ..Arrrr::r and, to :find 
reliet .from tension, he drank qµite heavily while oTerseas (R. 47). 
Liquor had never atf'ected him as it did on the occasion in question 
(R, J.8). He was married in June, 1942, and has two children (R. 46, 49). 

Captain Aaron W. Bortin, M:edical Corps, test.if.led that the con
duct of' the accused cruld be explained either by the alcohol whtch he · 
consumed or by a alight head injury lridch he might have sustained in the 
accident. Either factor could have caused the reJa ase of' inhibitions 
and the transfer ot the resentment which the accused harbored toward his 
wife to the people whom he abused at the scene ot the accident (R. 55, 56). 
He is not psychoneurotic (R. 57). · · · 

According to Major CharJa s A. Allard., Captain John F. Krueger, 

and Captain Franklin H. Reinach, all of' whom had been &Hociated 1d.th 

the accused, his performance of' duty was ot a highl7 creditable, or 

euperior manner and his conduct was consistent with the stamards re

quired of an officer. His ttwondertul. knowledge of aircratt11 and his 

success as an instructor increased the efficieney of the pre-flight 

school to which be was assigned {R. 58-6.3). Captain Reinach considered 

the accused capable of further uset'ul Hrvice ar.d hi.a retention in the 

service desirable (R. 6,3). The accused's •66-2" record reveals four 

pertormance ratings ot "excellent• since 2 December 1944 (R.. 65). 


5. The Specification of Charge I alleges that the accused "was, 
·at or near Memphis, ,Tennessee., on or about 10 June 1945, in a public 
place, to 'Wit, the intersection ot. Overton Crossing Road and Raleigh 
_Frazier Road, drunk and disorder4". This ottense is laid under J.rticle 
·ot War 95. The Specification of' Charge II alleges that the accused did., 
at the same time and place., "wrongfully appear in a public place * * * 
without his shtrt, and insignia of rank11 • This is al1eged as a violatioq 
ot Article ot war 96. 

3 
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The accused, in reviewing the events llhich led up to the con
duct in issue.; related how he and his wife attended a party on Saturday 
evening, 9 June 1945, how they quarrelled upon their return home, and how 

, he stalked out of his house in the early morning hours of Sunday for the 
avowed purpose of getting drunk. That he succeeded is all too evident. 
He consumed a large quantity of whiskey, picked up two negroes to drive 
his car, and then lapsed into such a drunken stupor that he had o~ a 
hazy recollection of the automobile accident which occurred several 
hours later. The details surrounding the incident were supplied b;y the 
prosecution and portray an ugly &rd offensive pattern of ci;mduct. His 
disheveled appearance, with.out proper uniform. and insigni.a,~was 1n it 
self sui'ficient to bring discredit to the m1litary service. His dnmken 
condition and opprobrious language brought the reprehensible character 
of his actions into even stronger focua. SUch conduct, occurring on a 
busy thoroughfare in the presence .,or several c:l.:v:ilians., was conspicuous 
and disgraceful and ill befitted an officer of the A.rnry. The court was 
justified in finding that, both Articles of War 95 and 96 were o.ff'ended. 
Pars. 151., 152, MCM, 1928. 

6. The accused is about 'Z7 years of age and is married. After com
pleting high school, he enrolled., in September, 1937., •t Georgia School 
of Technology and remained a student there until February, 1939. He 
entered the Arm:, as an Aviation Cadet on ll July 1940., was colJllllissioned 
a Second Lieutenant on 26 July 1942., and was promoted to the rank of 
First Lieutenant on 11 March 1943. For engaging in combat missions 1n 
the North African Theatre, he was awarded the Air :U:edal with six Oalc 
Leaf' Clusters. · 

7. The court was legally conati.tuted. No errors injurioJISly at 

.fecting the substantial rights of the accused were oomnitted during the 

trial. In the opinion of the Board of Revi.8'19' the record of' trial is 

legally sut:O.cient to· support the findings and sentence and to wa1Tant 

confirmation thereof. Ilism:tssal is authorized upon cwviction of' a 

'Violation o.f Article of War 96 and is mandatory upon conviction ot a 

violation or Article of War 95,. 


Judge Advocate. 


Judge J.d:voc& •• 
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SEP 17 19~'.JSPJGN-CM 285412 1st.Ind 
Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secreta17 or War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmitted herewith for your action the record or trial 

and the opinion ot the Board of Revi~ in tt.e case of First Lieu
tenant Ira L. ITey (O-?Z"/996), Air Corps. . 


2. Upon trial by general court-martial this officer ns found 

guilty of being drunk and disorderly in a public place, in violation 

of Article of War 95, and, at the same time and place, ot 11rongtully 

appearing without his shirt and insignia of rank, in violation ot 

Article of War 96. He was sentenced to be dismissed the service. The 

renewing authority approved the sentence, .forwarded the record of 

trial for action under Article of War 48, and recommended suspension 

of the sentence in the event of confirmation. 


J. J.. summar,y of the evidence JnB:Y be found in the accompanying 

opinion of the Board of Revi81f. I concur in the opinion of the Board 

of Renew that the record of trial is legally sui':fi.cient to support 

the findings am sentence and to warrant confirmation thereof. 


The record shows that at about ll o'clock on the Sunday 

morning o:t 10 June 1945, the automobile in lilich the accused was . 

riding collided with the car of M:r. and Mrs. Leslie p.• Beaver at a 

higl:nrq intersection a few miles north of Memphis, Tennessee. It 

became immediately apparent that the accused was drwlk. He h&d on 

nm.ther shirt nor hat nor insignia of rank. He abused practically 


. everyone in sight, vilified Mrs. Beaver as a •god-damn son-of-a-bitch 
and hooked-nose J811'11 

1 and threatened to •stomp ./fiei/ god-damn hook-nose 
in /)lei} face•. The law eniorcem.ent officers who arriTed at the scene· 
took the accused into custod,y a.rter experiencing some difficulty in 
calming him. · 

The accused's record shows that he has been narded the Air 
Medal lfith six .Qak Leaf Clusters for.meritorious achieTement while en
gaged in operational missions in~he':North A..f'rican Theatre of Operation.a. 
His superior officers attested: bis ·~IX¼.~~~racter, his creditable per
formance o.t cm.t;y, and the desirability. of. '.f4s retention in the service. · 

· His conduct on the occasion in que~tioq, ·lfa:1,_ch was clearq the result .. 
of excessive drunld.ng, was highly reprehe~ble and ill befitted an 
officer in the Army. :rn·new1 hQ1'8ver, ot·~s previous outstanding 
n~ord and the recommendation by the rm~19-ng authoricy that the 
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sentence of dismissal. be suspended, it appears that clemency is war
ranted. I recommend, therefore, that the sentence be confirmed but 
that it be commuted to a reprimand and a-forfeiture of.$50.00 par 
month for four months. As thus commuted.-the sentence llill be ordered 
executed. 

4. Inclosed is a form of action designed to e&n7 uto execution 
· the foregoing recommendation, should it meet 111th your approTal. 

2 Incls MYRON C. CRAMER 
Incl l - Record of trial Major General 
Incl 2- Fonn of action The Judge Advocate General 

( Sentence confil'ffled but commuted to a reprimand and forfeiture 01' 150. 
pa7 per month for tour m.ontrus.) acuo 4S9, 21 Sept 1945). 
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WAR DEPARTMENT 


Army Service Forces 

In the Of'!'ice .of The Judge Advocate General 


W<1.shington, D.c. 

• ISPJOQ - CM 28S44S 

UNITED STATES mmm AIR FCRCE 

v. Trial by o.c.M., canvel"led at 
LrcChord Field, Washington, 

Second Lieu.tenant William lS, 29 June and 6 July 194S. 
R. Canavan (O-SS7081), Dismisaa.l, total forfeiturea 
Air Corps. and confinement for five ( 5)!


) years. 

OPINIC!l ot the BOA.RD OF REVIE'N 
ANIEEKS, Bimml and HEKMAN, Judge Advocates 

\ 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, 1ts opinion, to The 
J\lige Advocate General. . 

2. · The accused was tried upon the following Charge and Specif'i 
cations1 

CHARGE1 Violation o! the 96th Article of war. 

Specification la l)J. that Second Lieutenant William R. 
Canavan, Squadron "VI', 464th AAF Base Unit, did, 
at Tacoma., V/ashington, on or .about 26 February 1945, 
with intent to defraud; wrongfully and unlawfully 
make an::1 utter to the Olymp.is Hotel, Tacoma, · 
Washington, 'i1 certain check, in words and fig'ures 
substantially as follaws, to wit1 

TO Bank or America No. 295 
_Name of Bank 

Whitley-Hollywood Branch 

Hollywood 9 California _____26__,.,F,_eb__,_1945 

City State 


PAY TO THE ORDF.B OF OLYMPUS HOTEL $ 25.00 

Twentz-Five and noLwo- - - - - - - - - - - - - - - - ~ ~ DOUARS 

AR:lif! 
S.J::.t?..UL 
NTJ',lBER.__0=5=8?0__,,;;8.=1___ Isl William R. Canavan 

Signature Here Lt. A..O. Sq V 464th 
McChord 
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and by means thereof did fra.udulently obtain from 
the Olympus Hotel, Tacoma, "Washington, Twenty-Five 
Dollars {$25.00), lawful money of the United States, 
he, the said Second Lieutenant William R. Canavan, 
then well knowing that he did not have and not 
intending that he should ha.ve sufficient funds in 
the Bank of America, Whitley-Hollywood Branch, 
Hollywood, California, for the payment of said check. 

Speoifications·2, 3, 4, 5, 6, 7, 8, 9 and 10 are identical 
with Specification l except as to dates., amounts, 
check nwnbers and payees, which exceptions a.re, re
spectively, as follows, 

Date 	 .Amollllt Check Number ~ayee~ 

2 Z"/ February 1945 $20.00 296 Olympus Hotel 
3 3 March 1945 25.00 298 Cash 
4 6 M:lrch 1945 25.00 300 Olympus Hotel 
5 6 J.tl.rch 1945 25.00 301 Ca.ah 
6 7 March 1945 25.00 302 Olympus Hotel 
7 7 l.Brch 1945 25.00 303 Ca.sh 
8 8 March 1945 25.00 305 Ca.sh 
9 8 March 1945 25.00 305 Cash 

lO 9 March 1945 25.00 306 Cash 

Specification 111 In that Second Lieutenant William R. 

Canavan, Squadron "V1', 464th AAF Base Unit, did, at 


- Tacoma, Washington, on C1r a.bout 7 March 1945, nth 
intent to defraud, wrongful.ly and unlawfully make 
a.rd utter to the Turf Smoke Shop, Ta.coma, Washington, 
a certain check, in words and figures substantially 
as fol101JS, to 'Wit 1 

16-316 Whitley-Hollywoai Branch 16-316 NO. 305 
BANK OF AMERICA 


National Trust and Savings Association 


Hollywood, Calif., __..... Mar=-----·19..lt.L.:7 .... 

PAY TO THEORDER OF__ca_sh__________________$. 25.00 

Twent:y Five and no/100 - - -- - - - - - - - - - ..;. - - - - - - - -DOLL\RS 

lei 	William R. Canavan 
Lt. AC 

2 
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and by means thereof did fraudulently obtain from 
the Tur.t' Smoke Shop, Tacoma, Washington, Twenty-
Five Dollars ($25.00), lawful money of the United 
States, he, the said Second Lieutenant William R. 
Canavan, then well knowing that he did not have and 
not intending that he should have sufficient .funds 
in the Bank of America, Whitley-Hollywood Branch, 
Hollywood, California., tor the pa~ent of said check. 

Specifications 12, 13 anq 14 are identical ldth Specification 
ll except as to dates, amounts and check numbers, lilrl.ch 
exceptions are, respectively, as follows, 

~ Affiount Check Number 

l2 7 Mla.rch 1945 $25.00 303 
l3 8 March 1945 25.00 .306 
14 10 March 194~ 75.00 307 

He pleaded not guilty to and was found guilty of the Specifications 
and the Cl».rge. ·No evidence of previous convictions was :introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and 
al1011&.nces due or to become die, and to be con.fined at ha.rd labor at 
such place as the reviel'iing authority might direct, for five (5) years. 
The reviewing authority approved the sentence, designated the United 
States Discipl:ina.ry Barracks, Fort Lei.venworth, Kansas, as the place 
ot confinsnent, and forwarded the record of trial for acticn under 
Article of War 48. 

3. It was stipilated by and between the trial judge advocate, 
defense counsel and the accused that the accused signed five checks 
dram on the Bank ot America, Whitle;r-Hollr,rood Branch, Hollywood, 
Calltomia (R. 15, 16, 1.7). Four !).f the checks each in the &mount ot 
$25 were drawn respectively to the order ot Olympus Hotel en 26 
February 1945 (R. 15J Pros. Ex. 1), to the order of cash on 6 lm'ch 
1945 (R. 15 J Pros. Ex. 2), to the order ot Olympus Hotel a::i 7 J.llrch 
1945 (R. 16J Pros. Ex • .3), to the order o.t' cash on 7 March 1945 · (R. 
16J Pros. EE. 4) and were-presented by the accused on the dates when 
the checks were drawn to Sally Heassler, desk clerk at the Olympus 
Hotel, Tacana, Washington, lilo gave the accused cash !or each check 
(R. 15; 16). Ql 27 February 1945 the accuse::l drew a check to the 
c:rder of 011]11pus Hotel 1n the amount ot $a> and ai the same date pre
sented it to Jolm Hanning, desk clerk at the Olympus Hotel, ,mo gave 
the accused cash tar the check (R. 17; Pros. Elt. 5). The five checks 
were thereafter handled 1n due ccurse of business by the Ol~pus Hotel 
(R. 15, 16., 17) •. 

3 
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George o. Dirks, a clerk at the Olympus Hotel cashed three 

checks drawn on the Bank of America, Whitley-Hollywood Branch, 

Hollywood, California, signed by the accused, payable to the order 

of cash :in the amount of $25 ea.ch, two being dated 8 March 1945 and 

the third being dated 9 March 1945 (R. 17, 18, 19, 20, 21; Pros. Ex. 

6, 7, 8). In each instance Mr. Dirks took the check, gave the accused 


_cash of the Olympus Hotel, put the check in his 11ba.nk" and 11ran it 
through as cash" (R. 19, 20, 21). 

Gerald F. La.chm.an, the m.i.nager of the ·Olympus Hotel, cashed 

& check dra.m. on the Bank of America, Whitley-Hollywood Branch, 

Hollywood, Ca.lif'ornia, signed by the accused to the order of cash in 

the amount of $25 and dated 3 March 1945 (R. 22, 23; Pros. Ex. 9). 

He idElltified a similar check, datecl 5 Mirch 1945, drawn to the order 

of' the Olympus Hotel, by the hotel's indorsement stamp but he was J:'!Ot 

sure llho had cashed the check (R. 24, 25, 'Z7; Pros. Ex:. 10) •. The 

Hotel· gave som!3thing in exchange for the check or it would have been · 

•long" in i!s accounts (R. 26). The check might have been ta.ken in 

exchange for ca.sh, payment for a room, or part cash and part payment 

for a room (R. 26). This check was deposited in the bank and i'ihen it 

was returned unpaid it was charged to the hotel I s account by the bank 

(R. 26, Z7). The ten checks given to the Olympus Hotel (Pros., Ex:. l 

to 10) were deposited in the hotel's account with the Puget Sound 

National Bank, were all returned unpaid after 9 March 1945, and the 


·accused was notified of their non-payroont (R. 'Z7, 28, 29). Two or 
three days after the first check was returned the accused reimbursed 
the hotel in the amount of $25 (R. 29), or $50 (R. 33). When more 
checks came back the accused gave the hotel $70 to cover additional 
checks that might come back (R. 29, 30, 31, 32, 33). On 17 April 1945 
the accused gave the hotel $125 to cover the remaining checks {R. 31, 
32, 33}. 'When the first check was returned the accused did not say 
where he would 88t the money but he ma~le several telephone calls in 
an attempt to get the money (R. 34). All of the checks have now been 
paid b;y the .accused (R. 28, Jo). It takes a check 14 to 16 days to 
clear :in California and be returned (R. 30). 

On 7 March and 8 March 1945 Laura Ferguson, the cashier at 

the Tu.rt Smoke Shop in Tacoma, cashed two checks drawn by the accused 

en the Bank of Amari ca, Whitley-Hollywood Branch, Hol17l'Ood, California. 

to the arder a£ cash and in the amount of $25 each {R. 34, 35, 36., 37; 

Pros. Ex. ll, 12). In each instance ltle gave the accused money of the 

Turf &noke Shop in exchange for the checks and placed the checks in 

the till (R. 35, 36., 37) • Ethel Schultz, a cigar c ountar clerk and 


,.~ashier, at the Turf S~oke Shop, cashed a check for the accused on 10 
. March 1945. It wa.s drawn on the same bank to the order of cash am 

was in the amount of $75 (R. 38, .39; Pros. Ex. 13). She gave the. accused 
cash 1n exchange for the check and. put too check in the cash register 
(R. 39, 40). . · 
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Ol 7 M:..rch 1945 Frank A. Johnson, the owner of the Tur.t 
Smoke Shop, cashed a check for the accused drawn and signed by the 
accused on the Bank of America, Whitley-Hollywood Branch, to the 
order of cash in the amount of $25 and gave the accused $25 in United 
Sta.tea currency (R. 40, 41; Pros. Ex. 14). He deposited the three 
$25 checks cashed by the accused at the Turf Smoke Shop (Pros. ElC. 11, 
12, 14) in his account with the National Bank of Washington but he 
did not deposit the $75 (Pros. Ex. 13) because he learned on 11 March 
1945 that the checks would not clear (R. 42, 43). The three checks 
1\½: :~ch he deposited (Pros. Ex. 11, 12, 14) were returned unpaid (R. 42). 
s;;ortly therea.t'ter he had .a ccnversation nth the accused who tt;.as 
surprised because he said there should be money at the bank and there 
was no reascn why they should not have gone through" (R. 44). The 
checks were all paid by the accused on 17 April 1945 (R. 43, 44). 
In trying to contact the accused, Mt'. Johnson spoke to Major Fonville, 
the trial judge advocate, a.nd told him about the checks befor'e he spoke 
to the accused (R. 45, 46). . 

It 'W&s stipulated by and between the accused, defense counsel 
an:l the trial judge advocate that the deposition of Caesar DeSchane, 
chief' clerk of the Bank of America, Whitley-Hollywood Branch, Hollywood, 
California, 11was orderly and properly taken and admissible into evi
dence as such" (R. 46; Pros. Ex. 15). The original. record of the 
accused's accoi.mt, now closed, showed a deposit of $150 on 1 March 
1945 (Pros. Ex:. 15(b)). The bank did not keep a record of the identity 
of lrithdrawals but only listed the amounts and returned the checks to 
the accused at 1221 North Mission Road, Los Angeles, California (Pros. 
Ex. lS 1 (b 1 c ,d)) • The account showed .four withdrawals on 1 March 1945 
in the amount of $25 each, one on 6 March 1945 in the amount of $25, 
and one Cll 7 March 1945 in the a.mount of $2J (Pros. Elc. l5(b)). It 
11&fl stipulated that on) March 1945 the accused's account had a balance 
ot $52.62 but was subject to a legitimate charge of $50 which was 
knoml to the accused a.rd reduced .the available balance to $2.62 (R. 47). 
Later the charge against the account was released (R. 47). Thirteen · 
checks (Pros. Ex. 1-121 14) were presented for' payment and returned 
unpaid because the balance in the accused I a account was not sufficient 
to piy them (Pros. Ex. 15 (d to 1)) • Two checks were presented for 
payment on 3 March 1945 when the available balance was $2. 62, _two on 
9 March 1945 wp.en the balance was $5.121 six on 13 March 194~ llhen the 
balance was #).62, one on 14 l&i.rch 1945 when the balance was $2.62, 
and t110 on 1'5 J.arch 1945 when the balance was t.62 (Pros. Ex. 15(d-l)). 

4. The accused after having his rights explained to him elected 
to be sworn and to testify in his own behalf (R. 51). He is 24 years 
oid .(R; 52). He enlisted in the Regular Army- as a private in the 
A.1r COC'ps on 25 January 1940 and attained the grade of technical ser
geant (R. 52). He was can.111ss1omd on 'Z7 May 1944 after going to .Air 
Corps Administration Officer Candidate School (R. 52). He has had & 

high school education and a nine mcnths• night course in a hlsiness 
college (R. 52). Before entering the Army he worked in his father's 
hotel· for eight or' nine months doing bookkeeping and general bu.siness 
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work (R. 52, 77). His mother's name is Mrs. Inez A. McCarrick, his 
father is daa.d, a.nd he has a half-sister nine years old (R. 52, 53). 
In tha Army he had. foreign service in South America from 'Z/ February 
1940 to 25 January 1943 (R. 53). While he was in Pana.ma. he sent his 
mother money in varying amounts of $25, $35 and $50 but he does not 
know the total amount (R. 53). The money 11as sent to his mother to 
use if sha wanted to or needed it but he assumed that she ViO\lld just 

·."':'ru,,id it for him (R. 53). On 13 February 1945 he sent a letter to his 
J~.9ther b:,).i:r mail requesting her to send $400 to his bank but he did 
not .get a reply (R. 53, 54; Def. Ex. A). At this time he had an 
account in the Bank ot America, Whitley-Hollywocrl Branch., Hollywood., 
California, which he had started in December 1943 (R. 54). He ma.de 
14 checks (Pros. Ex. 1 to 14} and received cash for them on the dates 
shown on the checks (R. 54}. At the times when he issued the checks 
he thought that he had sufficient funds in tha Bank of America to pay 
the checks (R. 54, 55} •. He knew that hie acccunt was active because 
he had $5 or $6 in it wl11::o he wrote to his mother to send him money 
(R. 55). On a pr_ior occasicn in September or October 1944 upoo his 
request she ~d·sent him $300 which he bad received the same day by a 
telegraphic ·money order (R. 55). During the last week in March, 
while he was uDier- ·restriction, he received statements from the bank 
tar January, February_ am Mu-ch addressed in care of the Provost 
1'9.rsh&l, McChord Field (R. 55., 56). The accused never lived at 1221 
North Mission Rood, ~ Angeles, California, knew no one who lived 
there, and did not $uthorize the bank to send his statements to that 
address (R. 56). The bank had J'l.O record c,f where they received. this 
address (R. 56; De.t. Ex. B). · 

en 10 March 1945 he was contacted by Mr. Jolmson at the Tu.rt 
&aoke Shop and told that checks to the amount of $75 h9.d been refused 
payment and that, upon being called, the Bank of America said there 
were insui'ficient funds in the account {R. 56). The accused told Mr. 
Johnson that he could not understand it because he was sure the money 
-was there and trat the bank must have made a mistake am that he would 
straighten out the matter in a fevr days (R. 56., 57). On the same night 
he was called .to the Olympus Hotel and was informed by Mr. La.chman 
that his checks were caning back {R. 57). The accused then made several 
telephone calls to obtain money and lef't. $70 to cover two checks for 
$25 each and one f'or $2) {R. 57). On 13 or 14 1&..rch he 11rote to his 
mother to find out llhether she had a receipt for the mc:ney that she 
ha.d sent or., if she had not sent the money, the reason th& t ehe had 
not s.«1t it. {R. 57). His mother sent him a letter an:l an affidavit 
am he took the affidavit to M!Ajor Foo.ville., ·the commanding officer 
of his· squadrcn (R. 57., 58). A few days later he left $50 at the 
Olympus Hotel (R. 58). I:f' all the checks 11were coming back", he lfOuld 
have owed $125 more a-t the hotel at this time (R. 58). No reimburse
ment had been ·made to the Tuff' Snoke Shop, so that the total amount 
due was ·$'Z/5 (R. 59). The-accused wrote another letter to bis mother 
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in which he told her that he was "in quite a jam and had to pick up 

checks" and asked her to send him $300 (R. 59). He received a reply 

from his mother stating that the money was not readily available but 

he tore up the letter (R. 59). On 12 April he received a destern 

Union money order for $300 (R. 59). He deposited $200 in the bank 

and en l 7 April repaid the Olympus Hotel and the Tur! ~oke Shop and 

secured receipts fran each (R. 59, £:o; Der. Ex:. D, E). The accused 

did not intend to defraud, did not lmmr that he had insufficient funds, 

and believed that he had sufficient funqs in the bank when he wrote 

the checks (R. tO) • 


0:1 cross-examination the accused admitted that he wrote, pre

sented, cashed and received money for the 14 checks (Pros. Ex:. 1-14) 

and that there was not anough. money in the bank to pay the checks (R. 

60 to 67). The only reason tha. t he thought his account was open was 


. beca.us·e 	there was $5 in it (R. 67) •. The checks were made on the basis 
that his mother had sent the $40() and this amount would be available 
to pay the checks (R. (:{/, 68). He wrote to his mother on 13 February 
and drew the first check on 27 February without checking at the bank to 
see if the money had been deposited (R. 68, 70) •. He received no ll'Ord 
fran his mother as to whether she had sent the money to ·the bank (R. 68). 
i. deposit .of $150 was made in the account ai l March 1945 but the 
accused, after objecting to answering, admitted that he had made the 
depoeit by Western Uo.iai fro111 Tacana but he denied that he had made 
the deposit to cover outstanding checks (R. 6S, 69). When the accused 
wrote his mother atter the checks started to come back he did not know 
whether or not she had sent the mcney (R. 71). At this time the accused 
!mew t}:lat a court-nartial investigation was under way and ....anted a 
statemmt from his mother to i:resent to the trial judge advocate (R. 
71). The last address that he gave to the bank was 462d Base Unit,. 
Camp Pinedale, California, fran where he had gone to the hospital at 
Hammer Field am then to McChord Field, where he arrived en 24 February 
1945 (R. 71, 72). H.e did not notify the bank or h1.s n811' address (R. 
72, 7S). ·The accused sent money to his mother from 1940 to 1944 but 
he had no idea how much he sent 1n 1940 (R. 72). Finally he estimated 
that he sent between $150 and $2)0 in 1940, about $75 1n 1941, around 
$50 1n 1942 and none in 1943 and 1944 (R. 72, 73). He had previously 
received $300 fran her which was $75 more than he ha.d sent (R. 74). 
The accused Is mother has a poultry .1'arm and he lmOIIS generally about 
her financial condition (R. 75). l'he business runs 1n three month 
cycles and scmetimes she haa money while at other times she is hard 
pressed (R. 75). When he wrote for the $.400 he was not a-.re that hia 
mother might not be able to canply because her letters indicated that 
she was doing very well (R. 75, 76). The accused kept a cumulative 
record on a check stub or the checks that he drew, but tore up the 
record atter he lmew he was going to be tried (R. 76, 77). He did not 
mter anything en the record as the amount he had 1n the bank because 
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•A bookkeeper doesn•t enter funds not on deposit a.t the time unless 
J'OU have an actual • • • " (R. 77). 

Cb redirect examination the accused stated that he also wrote 
other checks and that the $150 deposit m l March 1945 was simply a 
bank transaction on paj'd.ay (R. 77). 

· Mrs. Inez A.. Mccarrick, the mother of the accused was a witness 
far the defense. She las been conducting a hatcher;y for five yea.rs (R. 
78). About 16 err 17 February she received a letter frC111 her son request
·ing her to send ·$M)O to him (R. 79; Def. Ex:. A.). Several moo.tbs before, 
she ha.d sent her son $300 within a week or a fG'ff days after he requested 
the money but it mq have been sooner (R. 79, 80). This time she did 
not send the money :immediately- nor reply, because she did. not b9.ve the 
money (R. 79). Two or three weeks later she received s.notb:lr letter 
.from her scri referring to hie first letter and asking her to hurry and 
send the money and to make an affidavit for him to show to his comm.and
ing officer (R. 80). · She does not have this letter (R. 80). Sh• made 
the affidavit' on 19 lhrch and later received a letter from the accused 
asking her to send J.300, which she did on 12 April (R. 81, 82). When 
the accused was in Pana.ma he sometimes sent money with no special 
understanding (R. 82). "It was his to use or mine ••• ju.st a natural 
understanding, I suppose" (R. 82). She did not answer the accused's 
first letter immediately- becau~e she 1111i.Ilted to be sure tha.t she could 
raise the money (R. 82). · Thtre had been illness in the . .family, result 
ing :1n large expenses but she had not told the accused of all the 
illness until after she had received his second letter (R. 82). She 
admitted that she gave a deposition under oath but claimed tmt she 
made a mistake whm she said tha. t she 1¥l'ote to the accused a 1'8ek after 
receiving his letter of J3 February 1945 (Def. Ex. A) which was attached 
to the deposition (R. 83, 84)•. The answers ta the deposition were 
read to her a.ix]. al.J.. the other answers were correct (R. 85, 86). This 
we .no,rer ss wrong because she did not write to the accused until 
four weeks later which was after she ha.d received his second letter 
(R. 87). Within the next few days, she realized that she had 1111.de a 
mistake. (R. 87, 94). She denied that she spoke to anycne except her 
husband about the deposition (R. 88). The defense counsel caJ.led her 
on the ·telephone at her home arxl at her hotel but he did not talk to 
her about it (R. sa, 89). She denied that she had received a letter 
from h,r son setting forth the answers llhich she was supposed to give 
to the deposition, and denied that she ha:1 written to anyone that she 
ha.d received such a let~r (R. 89),. She was shown a letter written b;y 
her to the accused 1s wlf':e _and secured from the accused•.s vd.fe by _the 
prosecution, in which she wrote, "'.lhere evidently were·papers· far me 
to swear to, head amy officer f'rom Syracuse, SWnm:ina.r;y Cairt, was here 
and he said, to save me from coming way out there, I ans the Qiestions 
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to the best o£ my ability was the sa.me as being on the witness stand, 
having rec. some ans of Hb. _t9.o late, I discovered I was .supposed to 
swear I had used money he rad sent me" (R. 91; Pros. Ex. 16). She 
finally admitted trat she had written the letter (Pros. Ex. 16) but 
denied that she rad received answers (R. 92, 93, 94). She admitted 
that the accused wrote a note "bawling me out because· I made one mis
take" (R. 94). The mistake was that she said her money when she really 
meant accused rs money at the time she spoke or sending the $300 (R. 
94). The first letter (Def. Ex. A) was returned to the accused when 
he asked for it (R. 95). Mrs. Mccarrick does not keep all of the 
accused's letters an:i sanetimes destroys them (R. 95). It took her two 
months to borrow $2400 and sha could not send the mons,y when the accused 
asked far it (R. 96). 

5. The evidence is clear an:i w:idisputed that the accused made and 
· uttera:i l4 checks aggregat:tng $.395 between 26 February 1945 and 10 March 

1945, in each instance receiving cash for the checks. The checks were 
all returned unpaid because tha-e were insufficient funds in the accused's 
accrunt. These facts were ad:mitted by the accused. The so1e controverted 
issue of fact in the case is whether the accused issued these checks 
with·an intent to defraud. As evidence of his lack of intent to defr&ud, 
the accused showed that he had written to his mother by air mail on 13 
Febru.a.17 1945 requesting her to send $400 to his bank. Although he did 
not receive a reply £ram his mother or contact his bank to ascertain 
whether the deposit had been made, he began to draw checks on the account 
lJ daya later. Some mmths before, he had made a s1mUar reqiest to 
his mother for $300 and she had sent it immediately. When tm accused 
ns fir st notified on 10 March 1945 that his checks ware not being pa.id, 
he made partial reimbursement !or the cmcks in the amount ot $25 or 
$50 and later $70, and by 17 April 1945 made reimbursenu,nt fer all the 
checks. Final reimbursenent was made 'When m received $300 £ram his 
mother. In cc .sidering the intent of the accused it is important to 
note that the sum of $400 which hEt requs.ated from his· mother on 13 
February 1945 ns $5 greater than the aggregate amo'l_:Ult of the l4 checks 
and 11' 1t had been sent by his mother to his bank, all of the checks 
would have been paid. 

'l'he prosecutiro attempte:l to prove a .fraudulent intent, on the 

part o! tlvl accused by inferring it from the fact that the accused did 

not receive a. reply from his mother and did not cent.act his bank before 

drawing the checks. · It also brought out m cross-examination of the 

accused that ha ha.d destroyed some private records pertaining to the 

transaction. .Although the accused claimed tbi.t his mother had mone7 

of his which he had aatt her from Panama in the years 19.40 to 1942, he 

was unable to remember the ax.act amcunts which he had sent. An attempt 

was made to impeach the testimony or the accused's mother. In a depo

sition llhich. she had mQde, she b&d stated that she had written to the 
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accused a.week after receiving his latter of lJ February 1945 that it 
would take her sane time to raise the money. She testified that this· 
was a mistake arrl that she rad 'Written about a week after receiving a 
second letter which the accused llll"ote after the checks began to come 
back. In a letter to the accused's Td..!e dated 25 June 1945 she stated 
that she had received answers from tha accused too late for the deposi
tion in which she was supposed to have said that the $.300 which she sent 
was the accused's money and ilot hers. At first she denied writfag the 
letter but later admitted that she had written it. She denied that the 
accused had sent her answers but admitted that he had llll"itten that she 
had made a mistake in the deposition. 

The evidence fails to show beyond a reasonable doubt that 
accused knew that he did not have a.nd did not intend to have sufficient 
.funds in the drawee bank for pa;yment of the checks. As a consequence, 
there is likewise a failure of proof on the issue of intent to defraud. 
However, the evidence is sufficient to prove that the accused was guilty 
of the leaser inclu.ded offense of wrongtu.l. failure to minta.in a suffi 
cient bank ~lance to meet the checks specified, in violation o! Article 
of \far 96, being ccnduct of a nature to bring discredit upon the 
military service (CU 280789., Hughes; CM 280898., Danne]Jz., and cases 
therein cited). 

The defense objected to the admiseioQ of the letter ·of 25 June 
1945 written by Mrs. JlcCarrick, the accused I s mother, to the accused's 
wife, on the ground that since the letter was obtained from the accused's 
w.Lfe it was an iniirect method of securing the wife• s testimOllY' 'against 
her husband, (R. S9, .90, 91, 92, 9.3; Pros. Ex. 16).' . 

The Manual for Ccurts-Mt\rtiaJ.., 1923., provides in. paragra.ph
12J9., "Wife am husband may testify in favor of each other without 
.limitationJ but unless both consent, neither id.fe nor husband is a 
competent witness against the other, except as f'ollows1 A wife Tllliy 
testify against her husband without his consent llhenever she is the 
individual or one .o! the individuals injured by an offense charged 
against her hll.sba.nd." In paragraph 1~, "Communications between hus
band a.rd _wife are privileged; therefore neither may testify to confi
dential conmunica.tions of the other unless the other consent." Since 
the letter objected to was not a conummication betweert the accused and 
his wif_e it is not a privileged cormmmicaticn on that ground. 

1he adr.:d.ssibility of the letter depends upon 'Whether its use 
is the eqaivalent of the accused's 'Wife testifying against him. It 
doea not appear under ut circtmistances the letter was secured by the 
trial judge advocate fran the accused's wife. The letter was written 
by the accused I a mother on 25 June 1945, llhich 1ills during the first 
continuame of the trial, am 11 days later was in the possession of' 
the trial judge advocate, •.Letters written by cne spouse to the other 
or to a third person have been held admissible as against the conten
tion that this was equivalent to permitting cne spouse to testify 
against the other" (70 CJ 141). ' 
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In ~ v. Wilkins, 142 P. 589 (or.), "The a.'uthorities all 

agree that, if oral communications between husband and wife are over

heard by third parties, they may be given in evidence from the mouth 

of the lfitness to ·'Whom they are thus imparted. It is not perceived 

that any difference in principle can exist because the communication 

is in writing am has :fiulen into the possession of strangers by-

whom it is disclosed." · · 


In W::l.gmore en Evidence (Jd &:i.), paragraph 22.3.3, it is stated, 
"The privilege applies to testimony- in any- form. Hence the production 
or documE:nts .from the lfife or husband against the other is ld.thin the 
privilege". There is a distinction between admitting privileged com

. munications between a husband and wife which are overheard by third 
persons or,. if in ll'l"itill.g, are fou.'ld by third persons, and in peri.,i.itting 
one spouse to testify against or to supply docu.ments to be used against 
the other spouse. This distinction is apparent from the reasons which 
are usually advanced £or the rule prohibiting one spouse from testify
ing against tl}e other. These reasons are that it would cause dissension 
in a £am:1.l7 it one spouse testified against the other and it is repug
nant to faiJ:'1-minded people to have one spouse condemn the other, The 
trial judge advocate admitted that the letter was obtained .from the 
accused's wife (R. 90), and not frQm some third person. The admission 
ot the letter in this case ..as a circumvention or the spirit and pur
pose of the rule of the Manual for Courts-Martial, paragraph l20g,, 
supra, and it would better have been excluded. In view, however., ot 

, 	the fact that the letter was used solely for the purpose of impeaching 
the testimony of the accused's mother on the question ot his fraudulent 
ill.tmt, no substantial harm has been done to the accused, ~nee we 
have concluded that the accused was proven guilt:, only of the lesser 
included offense of failure to maintain a bank balance sufficient to 
cover the checks issu.ed by him, and riot of .fraudulent intent. 

6. War Depart!ll8nt records show that the accused is 24 yea.rs ot 
age am married. He is a native of New York and a resident of filmira, 
Nn York. He attended high school for three years but did not gradu
ate. In civilian lite he was empleyed by his father from. June 19.39 
to January 1940 as a bookkeeper &IXi clerk ill. a hotel in Elmira, New 
York. He served in enlisted status in the Regular Army fran 25 January 
19,40 to 26 Mi.:, 1944, attaining the grade of staft sergeant. On 2? May 
1944 be was appointed a second lieutenant upon graduation from Officer 
Gardidate School, A.rm:, Air Forces Training Cent~r No. l, 16.ami Beach., 
Florida., am assigned to duty "1n the Air Corps. He served overseas 
as an enlisted tan i'rom· 1940 to 194.3 in Panama, Peru, Trinidad, 
Netherlatda West Indies, Oa.atemala ard Coloni>ia·, am seven months in 
the A.1.l!llltian Islands. He is authorized to ,rear the Good Coo.duct Medal, 
.American Defense Service Ribbon lfith one Bronze Service star., 4.merican 
Theater Ribbon and Air Crenr Wings. He was placed en a limited service 
atatua for service within the ccntinental limits of the United states 
on. 4 Octobsr 19.44 as a result of the findings of a Board or Medical 
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Officers, and a continuation of this status was recommended by a 
similar Board on 2 February 1945. The accused was punished W'lder 
Article of war 104 on 22 August 1944 for forging a check for $2.5 and 
received a fine of $75 and a reprimand. On 28 January 1945 the accused 
submitted his resignation for the good of the service un:ier other than 
honorable conditions in lieu of trial by court-martial. It appears 
from the first indorsemant to his resignation that he was to be re
classified for undesirable traits of character as evidenced by the 
habitual issuing an:i cashing of checks for which he had insufficient 
.funds on deposit, fraternization for a period of three months with an 
enlisted man who Tfas alleged to be of questionable reputation, two 
occasions of absence without leave, unauthorized wearing of decorations 
and the aforementioned punisbme::t. under Article of War 104. His resig
nation was accepted Rwithout specification as to character" on 4 April 
1945 by the Secretary of War's Separations Board· an:i the action _ 
rescinded on 31 May 194.5. en 5 .May 1945 the Finance Office, Arm.y Air 
Base, Hamm~ ~eld, California, for"GI'ded a copy of a manorandum 
exception issued by the General Accounting Of'fice, J.rmy Audit Branch, 
Los Angeles, California, relating to a partial :pa.yment voucher in the 
swn of $225 :pa.id to the accused on ~ July 1944 and not shown en his 
pay voucher for the month of July 1944 an:l which had not been rei\tnded 
or repaid by the accused. 

7. The court i,a.s legally constituted. Except as noted, no errors 
injurirusly affecting the substantial rights of the accused were com
mitted during the trial. The Board of Review is of the opmicn that 
the record of trial is legally sufficient to support only so mch of 
the fmdings of guilty o:t Specifications l to 14 of the Charge as in
volves firxiings that the accused wrongfull,y failed to mamtain a su:tfi
cient bank balance to meet the checks therein specii'ied, legally sufficient 
to support the finding of guilty of the Charge, am legally sUfficient . 
to support the sen~nce aIXl to warrant confirmation thereof'. Dismissal 
is authorized upcn conviction of an offieer ot a violation of Article 
o:t War 96. · 
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SPJGQ - CM 285445 .1st Ind 

Hq ASF, JAGO, V/.ashington 25, D. C. 

TOr The Secretary of War 

· l. Pursuant to Executive Order No. 9556, .daied 26 Ms.y 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant William 
R. Canavan (0-587081), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of 14 Specifications of wrong.fully a.nd unlawfully making and 
uttering 14 checks aggregating $395 nth the intent to defraud, not 
having and oot intmding that he should have sufficient funds in the 
bank for the paj'm.ent of tr.e said checks, in violation of Article of 
War 96. He 1¥8.S sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be ccn.f'ined at hard 
labor at such place as the reviewing authority might direct for five 
years. The reviewing authority approved the sentence, designated the 
United States Disciplinary Barracks, Fort Leaven1110rth, Kansas, as the 
place of coofinement, am forwarded the record of trial for action 
under Article of War 48. 

. .3. A summary of the evidence ma.y be found in the accomp9.nying 
opinion of the Bos.rd of Review. The Bmrd is of the opinicn that the 
record of trial is legally sufficient to support only so much of the 
findings of guilty of' the Specifications of the Charge as involves 
findings that the accused wrongfully failed to n:aintain a sufficient 
bank balance to meet the checks therein specified, legally sufficient 
to support the finding of guilty of' the Charge, am legally sufficient 
to s.1pport the sentence a.nd to warrant conf'irllBtion thereof. I concur 
in that· opinion. 

The accused officer nade and uttered 14 checks aggregating 
$395 between 26 February 1945 and 10 March 1945, in each instance 
receiving cash for the checks. The checks were all issued :in Tacoma, 
W'a.ehington, and were all returned unpaid because there were insuffi 
cient funds in the accused's account in the -Bank of America, Whitley
Hollywood Branch, Holq'WOod, California. These facts were admitted 
by the accused. On 13 February 1945 the accused wrote his mother by 
airmail reque13ting her to send $1.00 to his bank. Although be did not 
receive a reply from his mother or contact his bank to ascertain 
whether the deposit had been ma.de, he ·began to draw checks en the 
account l3 days later. Some months before, he had ma.de a similar 
request to his mother for $300 and she had sent the money to him 
Lnnediately. When the accused was first notified on 10 Mu-ch 1945 
that his checks were not being paid, he made partial reimbursement 
for the checks am by 17 April 194S he had made reimbursement for all 
the checks. Final reimbursement Jas made whEll he received $300 !ran 
his mother. 
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Information contained in \'i:3.r Department, records shows th:it 
the accused was punished under Article of War 104 on 22 August 1944' 
for forging a check for $25. On 28 January 1945 he submitted his 
resignation for the good of the service tinder other than honorable 
ccnditions in lieu of trial by court-martial. It appears from the 
first indorsa:nent to his resignation that he was to be reclassified 
for undesirable traits of character as evidenced by the habitual issu
ing and cashing of checks for which he had insufficient funds on · 
deposit, fraternization for a period of three months with an enlisted 
man who was alleged to be of cpestionable reputaticn, two occasions 
of absence without leave, unauthorized. wearing of decorations, and 
the aforementioned punishment under Article of War 104. His resigna
tion was accepted 11 without specification as to character" on 4 April 
1945 by the Secretary of War• s Separations Board and the acticn res
cinded on 31 May J,945, apparently by reason of the corrmiasion of the 
offenses for which he was here tried. On 5 I&!.y 1945 there was forwarded 
a copy of a memorandum exception issued by the General Accounting Office, 
Army Audit Branch, Los Angeles, California, relating to a pa.rtial pa.y
ment voucher in the sum of $225 paid to the accused on 'ZJ July 1944 
and not sh0\'111. ai his pay voucher for the month of July 1944, which amount 
had not been rei\lnded or repaid by the accused. .

I.n view of the finding of the Board of Review that the ac~used 
did not issue the checks with a fl'audulent·intent, confinement i:t"not 
deemed appropriate. · I recommend that the sentence be confirmed but 
that the confinement and forfeitures be ramitted, and that the sentence 
as thus modified be ordered executed. ,./

4. Consideration ras been given to letters from Thomas R. Gano 
to the President, dated 24 July 1945 and 9 August 1945, to the Honorable 
Francis J. M;.vers, United States Senate,.dated 25 July 1945., to 'Ihe Judge 
Advocate· General, dated 9 A.ugust 1945, to Colonel R. E, Kunkel., Chief 
of Military Justice Divisicn, Office of The Judge Advocate General., 
dated 9 August 1945, and to The Judge Advocate General's Depa.runent, 
letter uriiated~ Consideration has also been given to a letter from 
the Honorable Joseph F. Guffey, United States Senate, dated l August 
1945, and to copies of imiated letters from Mrs. Inez McCarrick, the. 
mother of the accused, to the Honorable James Mead, United States Senate, 
and the Honorable 'Vr. Sterling Cole, House of Representatives of the 
United States. The above letters contain requests for clemency on 
behalf of the accused. 
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5. lnclosed i5 a form of action designed to carry into execution 
the !oregoing recommendation, should it iooet with your approval. 

ll lncls 
l - Record of trial 
2 - Form of actipn 
3 - Ltr fr Thomas R Gano 

to the President, 24 July 45 
4 - Ltr fr Thomas R Gano 

· to the President, 9 A.ug 45 
5 - Ltr fr Thomas R Gano 

to Hon. Francis J Myers, 
25 July 45 

6 - Ltr fr Thomas R Gano to 
The Judge Advoeate General, 
9 August 45 

7 - Ltr fr Thomas R Gano to 
Col. R E Kunkel, 9 August 45 

8 - Ltr fr Thomas R Ga.no to The 
Judge Advocate General• s 
Department, undated 

9 - Ltr fr Han. Joseph F Guffey, 
l August 45 

10 - Cy of ltr fr Mrs. Inez 

McCarrick to Hon. James 

Mead, undated 


ll - Cy of ltr fr Mrs. Inez 

McCarrick to Hon. W 


·Sterling Cole, undated 


MYRON C • CR:i..'dl:R 
:t.tlj or General 
The Judge Advocate General 

: 

· ( Findings approved in part. Sentence confirmed, but tor!eitu.res and 
confinement remitted. GCl(O_ 453, ll Oct l94S). 
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1iAR DEPARTI.:ENT 
Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. C. 


SPJGH-Chl' 28546o 
1. 7 	~r.p 1945 

U-NITED STATJ::S 	 ) ARMY Am FORCES 
) PERSONl!EL DISTRIBUTION COMU.ND 

v. ~ Trial by G.C.~., convened at 
Second Lieutenant JAtii::S B. ) Army Air Forces Convalescent 
I11100HEY ( 0-887040) , Air Hospital, st. Petersburg, 
Corps. ~ Florida, l August 1945. Dis

) missal, total forfeitures and~ 
) confinement for five (5) years • 

.:,, '. 

OPINION of the BOARD OF REVIEW 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

l. The Board of R~view has ex.a.mined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 

Judge Advocate General. · 


2. The accused was tried upon the following Charges and Specifi 
cations; 

CHARG:b: Is Violation of the 61st Article of War 
I .. . 

'Specification: In that 2nd Lieutenant James B. Mooney, Detach
. 	 ment of Patients, AAF Convalescent Hospital, St. l'etersburg, 

Florida, did, without proper leave, absent himself from his 
station at AAF Convalescent Hospital, St. Petersburg, Florida, 
from about 28 1lay 1945 to about 15 June 1945. . 	 . 

CHARGE II: Violation of the 	94th Article of Vlar 

Specification l: In that 2nd Lieutenant James B. Mooney,***, 
did, at Hunter Field, Georgia, on or about 15 liiay 1945, make 
a claim againijt the United States by presenting to Ii,ajor 

~ · Rudolph Kay, F;i.nance Officer, United States Army, at Hunter 
Field, Georgia, an officer of the United States, duly author
ized to pay such claims, a voucher in the amount of $126.00 
for pay, which claim was false in tmi t 2nd Lieut.enant J a.mes 
B. Mooney had already received his pay, and was then known by 
said 2nd Lieutenant James B. Liooney, to be false. 
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Specification 2: Same allegations as Specification,l except 
false claim in the amount of :jl68 and made on 21 f.~y 1945, 
at Dayton, Ohio, to Colonel H.B. Brown, Finance Officer. 

Specification 3: Same allegations as Specification 1 except 
false claim in the amount of ~150 and made on 23 hiay 1945, 
at Pittsburgh, Pennsylvania, to Lieutenant Colonel H. O. 
Robinson, Finance Officer. 

CHARGE III: Violation of the 95th Article of War 
(Finding of guilty disapproved by reviewing 
authority). · 

Specification: (Finding of guilty disapproved by reviewing 
authority). 

C}!ARQB IV: Violation of the 96th Article of ~;ar
·., 

Specification 1: Finding of not guilty). 

Specification 2: In that 2nd Lieutenant James B~ wooney, * * *, 
did, at A.AI! Convalescent Hospital, st. Petersburg, Florida, 
Union Trust Company Branch, on or about 2 ~ay 1945, with in
tent to defraud, wrongfully and unlawfully make and utter to 
Union Trust Company, a certain check, in words and figures as 
follows, to wit: 

First Trust Co, 

Fill in Name of Bank 


Albamr, N.Y. 

City and State Where Payable

Pay To The Order Of ___c~a=h.._______.,. 

Fit - - - - - - - -  - - - - • -

Lt. AC 0887040 
Endorsed: Liay 3, 1945 Union Trust Company, St. Petersburg, 

Florida, R. Iii. Petrick, Cashier 

and by means thereof, did fraudulently obtain from Union 
Trust Company, the sum of ~50.00, he the said 2nd Lieu

_tenant James B. Mooney, then well knowing that he did not 
have and not intending that he should have sufficient funds 

. in the First ·.rrust Co., Albany, Ii. Y., for the payment of 
said check. - · · 

Specification 3: Same allegations as Specification 2 hereof 
except check in the amount of $100 and made and uttered 
on 3 N,ay 1945. 

2 
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Accused pleaded guilty to Charge I and its Specification and not guilty 
to all other Charges and Specifications. He was found not guilty of 
bpecification l of Charge DJ and guilty of all other Specifications and 
of all Gbargbs. 1io evidence of any previous conviction was introduced. 
iie was sentGt}ced to dismissal, total forfeitures and confinement for 
fifteen years. The reviewing authority disapproved the findings of 
guilty of Gtarge III and its Specification, approved the sentence but 
reduced the-period of confinement to five years and forwarde9 the record 
of trial for action under ~~icle of \iar 48. 

3. The evidence introduced by the prosecution is hereinafter sum
marized under appropriate headings indicating the Charges and Specifi 
cations to which particular evidence is pertinent.· 

a. Charge I and Specification: 

Competent documentary evidence established that accused ab
sented himself without leave on 28 Iiay 1945, folloYJing completion of an 
authorized 12-day leave of absence, and was returned to military control 
on 15 June 1945 (R. 7, 8; Pros. Bxs. 1, 2). In a voluntary statement 
made by accused after he bad been fully advised of his rights, he stated 
that he spent his unauthorized absence attempting to persuade his wife 
to consent to the performance of an eye operation upon his daughter and 
that during his absence he sent two telegrams to his commanding officer 
(R. 19; Pros. Bx. 14). 	 · 

b. 	. Charge II, Specifications 1 1 21 Js 

On 10 Lay 1945, accused informed iiarrant Officer ( j. g.) Samuel 
R. !1,cSwain, the Finance Uf'ficer at accused's station, that he was going 
on leave and accused filed with him a fay and Allowance Account, commonly 
called a pay voucher, on ~hich he requested a partial payment or ~25. A 

• 	 partial payment in the requested amount was made to accused on 10 1'.ay 1945 
which left a balance of but ,µ8.98 due him on .his pay as of' 10 Lay 1945 and 
he was so informed (R. 11, 12). 11:ach day after 10 I.ay 1945 the balance of 
~B.98 would be increased by the daily proportionate part of' the monthly pay 
and allowances thereafter earned by accused. The total pay and allowances 
accused could have earned for the month of May 1945 would have amounted to 
$253.40 (R. 14). It was stipulated by the prosecution, defense and accused 
that Prosecution's Exhibits 5, 6, 7 were true copies or original pay 
vouchers presented by accused to particular Finance Officers of the United 
States Army {R. 10; Pros. Ex. 4). These pay vouchers show that accused re
quested and received the following partial paymentsf'rom the following 
Finance Officers, viz (R. 101 llJ Pros. Exs. 5-7, incl)s 

Amount ot 
Date ot Partial 

§,w. Voucnet Payment Fimance Officer 

1 15 May 45 $126 Llajor Rudolph Kay, Hunter Field, Ga. 
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2 21 r~y 45 ~168 Col H.B. ~r,own, Dayton, Ohio 

3 23 r.;ay 45 ~150 · Lt Col H. o. Robinson, Pittsbt.trgh, Pa. 

Sometime after 10 t;ay 1945 and after accused had received payment on 
these three pay vouchers they were received by the Finance Officer at 
accused's station, Army Air Forces Convalescent Hospital, St. Petersburg, 
Florida (R. 12, 13). Sometime around 25 May 1945, Warrant Officer t.:cSwain 
suggested that accused's Class E allotment in an unspecified amount be 
cancelled and it was terminated "as of the first of the month11 {H.. 12-· 
14). 

In.his voluntary statement accused admitted that he received 
"an overage in pay in Dayton Ohio, Pittsburgh Pennsylvania and Hunter 
Field Georgia 11 but stated that he did not intend to defraud the Govern
ment inasmuch as he knew the vouchers would be sent to the Finance ur
ficer at his home station and he intended thereafter to make appropriate 
deductions on his June pay voucher to adjust for the overpayments made 
to him (Pros. Ex. 14). · ,. 

· c. Charge IV, Specifications 2. 3: 

On or about the dates thereof accused made and cashed two 
checks which are more 
Pros. Exs. 9, 10): 

particularly described as 
· 

follows, viz (R. 15, 16; · 

Date of Amount.or 
Check · Cheek Cashed By Drawee Bank · 

2 $50 Union Trust Co. , First Trust Oo. 
St Petersburg, Fla. Albany, N. Y • 

n II • n "'' "3 .3 l{;ay 45 $100 
\ 

About two weeks after issuance thereof, these two checks ~ere returned 
unpaid by the drawee bank (R. 15, 16). Two or three days before these 
checks were returned accused inquired at the cashing bank as to whether 
or not they bad been sent back. The day after they were returned ac
cused was advised thereof and, although he stated he would call in a 
few minutes to redeem them, he failed to do so. These checka were still 
unpaid at the time o.t trial (R. 17) • 

. Accused bad an account with the First Trust Company, Albany, 
New York, from at· least 14 Febr.uary 1945 to 12 March 1945. On the date 
last mentioned his account was closed and the balance of il.'.34.80 then 
on deposit was sent to accused. From 12 March 1945 to at least 30 July 1945 
accused had no checking account with The First Trust Company, Albany,
New York (R. 17, '18; Pros. Exa. 11, 12, l.'.3). 

4 

http:il.'.34.80


(9.3) 

In his voluntary statement accused recited that after making 
these two checks he talked with an official of the cashing.bank about 
his account being closed and told him that he would take care of the 
checks after they were returned. They were eventually returned the day 
accused went on leave and he 11 had forgotten to make them good. 11 While 
in PittsQurgh, Pennsylvania, he sent tne cashing bank a telegram stating 
tbat the checks would be redeemed immediately but failed to do so be
cause, as he expressed it, "I was short of funds and needed what I had 
to get to my- home. 11 He denied that he wrote the checks in bad faith or 
that lie intended to defraud the cashing bank (Pros. Ex. 14). 

4.. The defense introduced psychiatric evidence which showed that, 
although accused bad become disorganized in his judgment and suffered 
from a chronic anxiety state or reaction attributable in great part to 
his overseas combat experience, nevertheless he knew the difference be
tween right and wrong both at the time he committed the instant offenses 
and at the time of trial (R. 25-27). . 

Arter his rights had been explained to him accused elected to 
testify under oath in his own behalf. He testified that he went on leav~ 
on 15 May 1945 and, although he was due back on 28 Ajay 1945, he failed to 
return to his statioij. On 14 June 1945 he was apprehended bJ civil au
thorities at Canton, Ohio (R. 28). 

With respect to the three partial payments, accused admitted 
that he had received them and realized afterwards that he had, as he ex
pressed it, "overdrawn on my account" inasmuch as his total pay and allow
ances, even had he no allotment, would have been but approximately ~252 (R. 27, 
28). He denied intending to defraud the Government since he knew the three 
vouchers would be forwarded to the Finance Officer at his station and he 
expected that any 11 overdrawals11 would be deducted from his June pay (R• .30). 
He intended to return to his station with ,;;150 to repay the partial payment.a 
made to him but when apprehended "was not given an opportunity to contact my 
relatives to try to get it" (R• .32). Over objection of defense and for the 
purpose of testing accused's credibility, the prosecution was permitted to 
elicit from accused on cross-examination the admission that during May 1945 
he had received a partial payment of over ~200 at Schenectady, New York, 
and another of over $200 at Cleveland, Ohio (R. 31). · 

With respect to the two checks totaling $150, accused testified 
that, knowing his own bank account had been closed, he telephoned his 
mother and told her to place $150 to his account in the First Trust Company, 
Albany, New York, that he thereafter cashed the two checks and then about 
a week later again telephoned his mother and learned that she had not made 
tpe requested deposit. I.fe had never had his mother make a deposit iD his 
account at any prior time; He also admitted that the checks had not been 
redeemed at the time of trial (R. 29, .30, 32). 
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Accused further testified that he entered military service on 
6 August 1942, was transferred overseas in April 1944 and saw five months 
service as "bombardier navigator" on a B-17 type bomber plane, perform
ing twenty-eight missions for which he received the Distinguished Flying 
Cross, the Air i:::edal with three Oak Leaf Clusters and three battle stars. 
Thereafter he was returned to a Redistribution Station, r;,iami, Florida, 
and from there he proceeded in October 1944 to his present station, Army 
Air Forces Convalescent iiospital, St. ?etersburg, Florida (R. ::S, 30). 

5. The evidence and accused's plea of guilty amply establish ac

cused's guilt of the offense of absence without leave as alleged in tpe 

Specification of Charge I. 


The evidence also reveals that at three different military in
stallations on 15, 21 and 2.3 t:ay 1945 accused requested and received three 
partial payments in the amounts of t,126, ~168 a~d $150, respectively. Army 
Regulations provide that officers may be paid as partial payments the pay 
and allowarlces due and earned to and including the date of payment (par. 7, 
AR .35-1360, 11 April 1944). As of 10 Tllay 1945 accused had but a balance of 
~8.98 due him for the month of kay 1945 and each day thereafter that bal
ance would be increased by the earned daily proportionate part of accused's 
monthly pay and allowances. For the ·month of May 1945 accused I s total 
earned pay and allowances would have amounted to ~253.40. The earned 
daily proportionate part thereof would be 1/.31 of that amount or $8.l?. 
From 11 May 1945 through 14 May 1945, the balance of i8.98 was increased 
to $41.66 by virtue of the addition of four days pay in the amount ot 
$32.68. Therefore on 15 ~~y 1945 when accused requested and received a 
partial payment or il26, he had earned and was entitled to but 041.66. 
Thus, on that partial payment he obtained a total of $84.34 to which he 
was not entitled. Simple arithmetic demonstrates that, considering this 
overpayment of $84.34 on 15 May 1945, accused had no earned pay and al 
J,owances as of 21 and 23 l.':S.y 1945., when he requested and received the 
additional sums of il68 and $150., respectively, as partial payments. 

Accused had been informed on 10 VJay 1945 that the balance ot 
pay and allowances due him as of that.date was but $8.98. Furthermore, 
from his volunts,ry statement and his testimony given at the trial it 
is apparent that he realized he was requesting and receiving unearned 
pay and allowances when he presented each one of these pay and allowances. 
Such facts amply warranted the court in concluding that accused had knowl
edge of the falsity of his claims for partial payments. Accused sought 

·to.defend his conduct by contending that he expected to repay thie "over
. age" by appropriate deductions from his June pay and allowances. Even 

were that the fact, it would constitute no defense. It amounts to no 
more.·-than an intent eventually to repay funds improperly obtained; it 
does not relieve the fact that the clai~s were ,false when made. 

Inasmuch as guilty knowledge or criminal intent may be estab

lished by proof of other acts of accused even though such other acts my 
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tend to establish conunission of other offenses O,:ci1;, 1928, par. 112.12) it 
was appropriate for the prosecution to elicit on cross-examination of ac
cused that he had presented other requests for partial payments totaling 
~400 during tay 1945. Such evidence directly tended to refute accused's 
contention that he expected to repay his 11 overage" by appropriate deductions 
from his June pay and allowances, the amount of which was substantially leas 
than the total 11 overage. 11 Iihen admitting this evicence the court limited it 
solely to impeach the credibility of accused. Such limitation benefited the 
accused and accordingly the admission of this evidence did not prejudice any
of his substantial rights. • , '•~ . · 

Upon all the evi6ence it is· our opinion that the record of trial 

is legally sufficient, wifa respect to Charge II, to support only so much 

of the finding of guilty of ~peoification 1 thereof as involves the making 

of a false claim in the amount of iiP'B4.34 and legally sufficient to support 

the findings of guilty of Specifications 2 and 3 thereof•. 


Under Specifications 2 and J of Charge IV accused is charged 

with fraudulently issuing two checks aggregating ~150 in amount. At the 

time he issued these checks he had no account in the drawee bank and had 

not had one for over a month and a half. Under such circumstances the 

court was fully warranted in concluding that accused intended to defraud 

when he issued these checks. ~ven if, as he contended, he had sought to 

have his mother make a deposit to cover these checks his reckless conduct 

in issuing these checks without ascertaining whether or not the deposit 

had in fact been made demonstrates his gross·indifference as to the suf

f~ciency of his bank balance to par these checks and brands _his conduct 

as fraudulent (C~ 270061, Sheridan) •. The record of trial is legally suf

ficient to support the findings of guilty of Specifications 2 and J of 


. Charge N. 

~ The ·psychiatric ~vidence presented by the defense, although 

indicating ·that accused may have been suffering from a nervous disorder, 


.demonstrates that he was legally responsible for his actions. Accordingly,· 
any nervous condition he may have had aa a result of his-combat experiences 
may be accorded consideration only in so far as clemency is concerned. , 

'Xhe re'oord reveals that, a.f'ter defense counsel asked accused 
but a single qO.estion to v1hich accused replied by asking for amplii'ication 
o.f' the question, defense counsel informed the court.he could not continue 
with any direct examination oi' accused because he could not obtain intel•. 
ligent answers from him. Thereai'ter the trial judge advocate cross-examined 
accused .f'pllowing which defense counsel examined him, The record reveals 
that during those examinations accused understood the questions asked of him 
and made rational replies thereto •. The record does not sustain the original 
contention oi' defense counsel that accused was unable to offer intelligent 
replies to his counsel's questions. 
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6. Attention has been given to the communication from Colonel 
A. u. Rigsby, Staff ~udge Advocate, arid to the statement of accused 

,forwarded 	therewith. A careful examination of accused's statement and 
a comparison of it with the record of trial does not reveal any matter 
therein which affects our conclusions with respect to the record in any 
material respect. 

7. Accused is 23 years of age. War Department records indicate 
that in civilian life he was employed as a machinist. He entere.d mili• 
tary service as an air cadet in Septembe~ 1942 and on 4 December 1943 
was appointed a flight officer. On 14 July 1944 he was commissioned a 
second lieutenant. He served overseas in the l::uropean Theater of 
Operations for six months participating as bombardier in twenty-eight 
bomber combat missions over enemy occupied continental Europe. For excep
tionally meritorious achievement while on such missions he was awarded the 
Air liiedal and three Oak Leaf Clusters thereto. Upon his return from that 
theater he was admitted to the Army Air :r'orces Convalescent. Hospital, 
St. Petersburg, Florida, on 31 October 1944, where he was found to be 
suffering from severe combat fatigue. On 15 December 1944 a Board of 
Officers reported his condition as improved and recommended his return 
to full military duty. · ' · 

8. The court was legally constituted and had jurisdiction of the 
accused and the offenses. Except as noted above, no errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the·opinion of the 13oard of Review the record of trial 
is legally sufficient to support only so much of'the finding of guilty 
of Specification 1 of Charge II as involves the making of a false claim 
in the amount of ~84.34 and legally sufficient to support all other find
ings of guilty and the sentence, as approved by the reviewing authority, 
and to warrant confirmation of the sentence. The sentence imposed is 
authorized upon conviction of a violation of either Article of \iar 61 
or of Article of Uar 94 or ot .Article of War 96. 

~-«L-4:1' /?.~,.Judge Advocate 

~-4C:eQ,·f1.ffl: +L·~, Judge Advocate 

~~ , Judge Advocate 
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SPJGH-CM 285460 1st Ind 

Hq ASF, JAGO, Washington 25, D. O. 

TO: The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated l,la)" 26, 1945, 
there are transmitted herewith £or your action the record of trial 
and the opinion of the Board ot .iteview in the case of Second Lieu
tenant James B. Mooney (0-887040), Air. Corps.· 

' ', .. 
2. Upon trial by general court-martial this officer was round 

guilty of (a) absenting himself without leave in violation ot Article 
ot War 61 (Chg I., Spec); (b) presenting three false claims against the 
Government in the amounts ot $126., $168 and $150., res:e9ctively., in vio
lation 0£ Article or War 94 (Chg II., Specs l., 2, 3); (c) making and ut
tering two fraudulent checks in the amounts or $$0 and i,100., respectively., 
in violation of Article of War 96 (Chg IV, Specs 2., 3); and (d) dishonor
ably failing to pay- a debt in the amount or $200 in violation o:t Article 
of War 95 (Chg III., Spec). He was sentenced to dismissal, total forfeitures 
and confinement £or fi!teen years. The reviewing authority disapproved the 
findings of guilty or Charge III and its Specification (dishonorable failure 
to pay debt), approved the sentence but reduced the period or confinement 
to five yes.rs and forwarded the record of trial for action under Article. 
or War 48. 

3. A. awnmary of the evidence may be round in the accompanying opin
ion of the Board or Review. The Board is of the opinion that the record 
o:t trial is legally sufficient to support only so much of the finding of 
guilty of Specification l of Charge II (false claim against the Government) 
as involves the making of a false claim in the amount of $84.34 and legally 
sufficient to support all other findings of guilty and the sentence., asap
proved by the reviewing authority-., and to warrant confirmation of the sen• 
tence. I concur in that opinion. Following completion 0£ a twelve-day 
leave of absence accused absented himself without leave from 28 May 1945 
until he was returned to military control on 15 June 1945. On 15., 21 and 
23 U..ay 1945 he presented three pay vouchers to three different Finance 
Officers or the United States Army and obtained as partial payments the 
sums ot $126., $168 and $150., respectively. The first claim was false to 
the extent of $84.34 and the remaining two claims were false ,!D toto 
inasmuch as he did not have these sums due and owing to him as pay and 
allowances. On 2 and 3 May 1945 he fraudulently made and uttered two 
checks in_the amounts ot $50 and $100 respectively without having an 
accoJ1nt in the bank on which these checks were drawn. 

Accused served overseas £or six months in the European Theater 
of' Operations and., as bombardier aboard a bomber type aircraft., pe.rtici• 
pated 1n twenty-eight combat missions over enemy occupied continental 
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Europe. For meritorious achievement while on these missions he was 
awarded the Air Medal and three Oak teat Clusters thereto as well as 
the Distinguished Flying Cross. From October to December 1944 he was 
hospitalized because ot severe combat fatigue. Psychiatric exami
nation revealed that at the time of commission of these offenses he 
was still suffering somewhat from a nervous disorder resulting in great 
part from his combat experience. 

In view of' accused's excellent combat record and considering 
the psychiatric evidence with respect to his nervous condition, I recom• 
mend that the sentence as approved by the reviewing authority be con.f'irl!l.ed 
but commuted to a reprimand and a torteiture ot $50 per month for six 
months and that the sentence aa thus commuted be carried into execution. 

4. lnclosed is a torm ot aotion designed to carry the above recom• 
mendation into etf'ect, should. such recommendation meet with your approval. 

2 Incls MIRON C. CRAMER 
l. Record ot trial Major General 
2. Form of' action The Judge Advocate General 

----------·------------( Sentence as approved by' reviewing authority con.firmed, but commuted to a 
reprimand and forfeiture of $ 50. pq per month for six months. GCMO 463., 
11 Oct 1945)0 . 
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(99)WAR DEPARTMEN'l' 
Army Servioe Foroea 

In the Off'ioe of The Judge Advooate General 
Washington, D.C. 

SPJGK -· CM 285586 
12 SEP 1945 

UNITED STATES ) THIRD SERVICE COMMAND 
) ARMY SERVICE i'ORC&'3 

v. ) 
) '.rrial by G.C.M., oonvened at Deshon 

First Lieutenant WARREN ) General l:bspital, Butler, Pennsylvania, 
G. HUXLEY (0-1304221), 
Im'a.ntry. ~ 

) 

9 August 1945. Dismissal, total for• 
feitures and oonfinement for three 
(3) yea.rs. 

OPINION of the BOARD OF REVIEff 
LUCKIE, mYSE and SYKE3, Judge .Advocates. 

;. . -----------------------------
l. The Boa.rd of.Review has examined the reoord of trial in the oa.se 

of the offioer named above and submits this, its opinion, to The Judge Ad
vocate General. 

2. the acou.aed wu tried upon the following Charge and Specifioations 1 

CHA.ROE• Violation of the 96th Article of War. 

Speoification la In that lat Lieutenant Warren G. Huxley, Inf'antry 
unassigned, Detachment of Patients, 1386th Service Command Unit, 
Deshon Genera.l Hospita.l, Butler, Pemi.sylvania, being lawfully 
m&rried to Suzanne Wieneke lN:xley, who llU then living, did at 
Pittsburgh, Pennsylvania, on or about 9 April 1945, wrongfully. 
beoo:ma joined in marriage with Private First Class Nona L. 
Allman, a.nd therea.fter lived with her u her husband. 

Speoifioa.tion 2a (Finding of not guilty). 

Specification 3a In that 1st Lieutenant Warren G. }hxley, • • •, 
did at Pittsburgh, Pennsylva.nia., on or about 12 April 1945, 
wrongfully appear at the Office of the War Finance Committee, 
Oliver Building, Pittsburgh, Pennsylvania, wea.ri~ The Di S• 

tinguished Servioe C~ossJ The Silver Star with .one Oak Leaf' 
ClusterJ The Combat Infantryman &.dgeJ The Purple Heart with 
three Oe.k Leaf ClustersJ and The Bronze, Star Medal, none of 
whioh he was aQthorized to wear. 

Speoifioation 41 In that 1st Lieutenant Warren G. Huxley, • • •, 
did at Deshon Qeneral Ho~pital, Butler, Peonsylva.n.ia, ou or • 
about 6 April 1945, wrongfully appear at Deshon General 5:>spital, 
Butler, Pennsylva..nia, wearing The Distinguished Servioe CroasJ 
The Silver Ste,r with one Oak Leat Clustera The Combat Infantry
vian BadgeJ The Purple Rea.rt with three Oak Lea£ ClustersJ a.nd 
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The Bronze Star Medal, none of which he wa.a authorized to wear. 

Specification 6a In that lat Lieutenant Warren G. Rl.utley, • • •, 
did at Rock Haven Inn, Butler, Pennsylvania., R.D. 5, wrongfully 
appear at Rock laven Inn, Butler, Pennsylvania., R.D. 6, on or 
about 3 July 1945, wearing the Distinguished Service CrossJ 
The Sil-ver Star with one Oe.ll: Lea.t' ClusterJ The Comba.t Infantry
man B&dgeJ The Purple Heart with three Oak Leaf' Clustera, a..nd 
The Bronze Star Medal, none of -which he wu a.uthorhed to wear. 

Speoitica.tion 6& In that lat Lieu~enant Warren G. Et.ixley, • • •, 
having taken an oath in a. statement for use in an investigation 
ot charges a.gain.st lat Lieutenant Warren G. Huxley, before 2d 
Lieutenant Luther c. Bra.ham, JUdge Ad:voca.te Genera.l's Department, 
a competent Officer,- that he would testify truly, did at Deshon 
General Hospital, Butler, Pennsylvania, on o~ about'l5 June 1945, 
willfully, corruptly, a.nd contrary to auch oath, testify in sub
stance that he wu never formally married to Suzanne Wieneke, 
a.nd tha.t he was never a party to an:, religioua or civil marriage 
ceremoxi;y with Suza.nne Wieneke, which teati.moxi;y wu a :material 
ma.tter, a.nd which he did not then believe to be true. 

He pleaded not guilty to a.nd was found guilty.of the Charge and all Specifica• 
tions except Specification 2 of which he wa.a found not guilt)r. No evidenoe 

"WU introduced of any previous conviction. He wa.a sentenced to be dismia.ed 
the aervice, to forfeit a.ll pay and allowances due or to become due am to 
be oontined a.t hard labor for aix (6) yea.rs. The· reviewing authority approved 
only ao much of the sentence u provided for dismissal, total forfeitures a.nd 
confinement at hard labor for three years, a.nd forwarded the record of tria.l 
tora.ction under Article of War 48. 

3. Fbr the Prosecution. 

Speoithations l a.nd 6 (Big!:5'(, Falu Swearing). 

. . A oertified tra.nacript of a. :ma.rria.ge oeremont ini:1roduced into e-d.
denc• with.out objeotion showed that on l May 1941 Warren G. lh1xl.ey and 

Sw:a.n(e)e a. Wl•neke were 8 joined_in the Holy Stat• ot Jlatr1moxi;y11 ·at Forrest 

County, Misaisaippi (R. 7, Proa. Ex. 7). A. certified oopy of.a marriage 

recor_d introduoed into nidenoe without objeotion showed that on 9 April 

194S Warren G. :m.i.xley and Nona L. Allman 1rere 11united in marria.ge• at 

.Pittsburgh, Pennaylva:aia (R. 13, Proa. Ex'. 9). On 9 Ap~l 1946 Suu1:me w • 

.Eb:z.ley--wu living a.nd resided._ ai; 193 Royal Roa.d or Rural Route No. 5, Box 

209, I.Ddial:1a.pol1•, IDl:iia.na (R. 6-a, Proa. Bx. 1,2). - · 


At the direotion ot Major Brown, head of the Intelligence Office 1n 
Pittsburgh, Pennsylvania, Mr. Paul E. Steveu.e, Special A.gent of the Seour~ty 
a.nd Intelligenoe Corpe, interroga.ted the aooused on 16 June 1945 with 
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NAVY DEPARTMENT 
reference to accused's marital status a.nd 11 anything else that might appear 

regarding a violation of an Article of Wa.r "(R. 8,11,12). Prior to the 

questioning accused wa.s placed under oath by Lieutenant Brah.a.m, JA!JD, who 

explained to him his rights under the 24th Article or War (R. 9). At the 

termination of the interrogation a. st!i.tement was prepared from the "record• 

wi1ich was signed by the accused after aga.in ·having his rights under the · 

24th Article of War explained (R. 9). In the signed statement which was 

ad.mi tted in evidence without objection he stated he wu 11never formally 

married to Suzanne Wennicke u and was "never a J?Qrty to aey religious or 

oivil marriage ceremoey with Suzanne Wennick:e 11 (R. 15, Pros. Ex. 10). 


on 9 July 1945 a.ooused, after an explanation of his rights um.er 
Article of War 24, voluntarily signed a statement under oath ad.mimstered by 
the Adjutant of Deshon General Hoa pital w:hioh in pertinent part is a.a f'ollaw-s 1 

11 I made application for a marriage license with Miss Suza.nne 
o. Wieneke at Forest County, F..a.ttieaburg, Mississippi, on 1 Ml.y 
1941. I married Miss Wieneke, now Mrs. Warren G. Huxley, at 
Hattiesburg, Mississippi on 1 May 1941. We lived together at 
P'.attissburg, following_: the :marriage, for a period of a.bout three 
or four months. ¼hen I went hoID.8 to Indianapolis on furlough, I 
lived with her at the home of her parents. There was one child born 
of this tts.rriage. · 

11 I at no time secured a divorce from Mrs. ·suzanne Wieneke 
Huxley, nor did she ever divorce me, nor was she ever legally 
separated from me. · 

"On 9 April 1945 I made appliea.tion for and secured, with 
Nona L. Allman, a marriage license from the Prothonote.ry' 1 ·Oftioe, 
Allegheny County, .Pittsburgh, Pennsylva.ma. I married Miu Nona 
L. Allman at Pittsburgh, Pennsylvania. on 9 April 1945, 8 (R. 12,13, 
27, Pros. Ex. a.) 

• On 17 July 1945, after an explanation of his rights under Article 

of War 24, accused signed an affidavit, which was a.dmitted in evidence, 

certifying he wa.a married to Sunnne Wieneke on l May 1941 at Hattiesburg, 

Mississippi, and that on 9 April 1945 he was married to Nona. L. Allman. 

He further sta.ted "that both women are living and that I am legally guilty 

of biga.myn (R. 18, Pros. Ex. 11). 


Speoific&tions 3, 4, and 5 (Wea.ring Decorations without Authority). 

It was stipulated that if Walter Eoker and Doratey' Da.l:ua were 

pre~ent in court they would ea.oh testify they aa.w &oouaed on. 12 April 1945 


, in the office of the War Finance Committee, Oliver Building, Pittsburgh, 
Pennsylvama, at which time he was wearing the Distinguished Service Cro11, 
the Silver Star with one Oak Lea.!' Cluster, the Combat Infa.ntryma.n Badge, 
the Purple Heart with three Oak usa.t Clusters a.nd the Bronn Sta.r Medal 
(R. 6-a., Pros. Ex. 3,4). . 

r,r"ol~.,_...I 
3 ·~ .. •,_,.' ti! 
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The aooused waa. interviewed on a. radio program at Deshon General 
Hosp! ta.l, Butler., Pennsyha.nia, on 5 April 1945 and was seen at Rook Haven 
Inn on 3 July 1945, on both ot which oooaaions he was wearing the above 
deooribed decorations aild meda.la (R. 24,26,27). 

The proaeoution introduced into evidence a. statement by aooused 
whioh, in addition to other ma.tter1, contained accuaed'a explanation for 
his believing he was authorized to wear the d~cora.tion.s in question. The 
pertinent pa.rt or thia att.tement 1a aa tollowu . 

"\'ih!.le en route to North Africa., during an attack by the 
enemy, I took over the operation of a :machine gun, A Captain 
then aboard, whose ntune I do not remember, 11ta.ted thAt he ha.d 
reoo:rr:mended me tor a Silver Star a.nd further claimed later that 
it was granted to me in Algiers. 

"La.ter, as a result of action while on patrol duty near 
Cassino, Italy, I was told by the Battery Commander, whose name 
I do not now remember; that I would reoeive the :Qistinguished 
Service Cross. On the same day, on returning from the patrol duty 
e..s above-mentioned, I removed certain enemy mines and, as a result, 
was told by the same Battery Commallder tha.t I would a.lso reoeive 
a.n Oak Leaf Cluster for the Silver Star. I was wit~ A. T. Pl. ls t 
BN, 143rd Int. 36th Division, at this time. 

11While a member of the. 591st Engineers Regiment,. and while 
working at the Port of Naples, I was recommended for the Bronze 
Star medal for meri torioua service. I was ao. recommended by the 
Port Commander., whose name I do not know. 

'~le under enemy fire at Cusino, I autfered minor wound.a 
three times which I treated myself. La.tttr, while in the hospital 
overseas, being treated for trouble w1 th my feet, the Purple H,art 
was placed on my bed by a person whose identity wu not known to 
me. . 

"On·another ocoasion, while in a military hospital near Concerti 
(phonesio), Italy, each officer in my battalion received the Combat 
Infantryman Badge.. Since I wu not able to atand formation, the 
Comba.t Infantryma.uBe.dge a.warded me'W"Uaent to me to the hospital 
by a mail olerk wh:o I did not know. 

"In regard to a.11 of the above-mentioned a.wards, that is. 
Distinguished Servioe. Cron. Silver Star Medal with one OLC, Bronze 
Star Medal, Purple Heart Medal with three OLC, and Comba.t Infantry
man Badge, I have never seen official orders tor any of them or 
na.ming me as a reoipient of any of them, nor do I know whether or 
not such have been issued. Sinoe I was not sure I was entitled to 
wea.r the above-mentioned awards, I requested the proper.a.uthoritiea 
at Deshon General Hospital to determine whether or not official 
orders hAd been iaaued for &l\Y of thea... One of the military 
personnel in. the Reoorda Section at Deshon General Hospital told me 
that if I said I had been a.warded these medals, that was suf'i'ioient, 
and entered them on my Wa.r Departm,nt Form 66•1. In April of 1945, 
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when I was about to go on duty with· the War Fina.nae Committee, 
Pittsburgh, for the purposes of the Seventh War Loan Drive, I 
put all the above-mentioned deoorations on rrv uniform and wore 
them whUe on suoh duty." {R. 15, Pros. Ex. 10.) 

First Lieutenant Pearl M. Scott~ WAC, testified, without objeo
tion, she.was the official custodian of patient offioer records at D~shon 
General Hospital and that acoused 1 s "201 11 does not oonta.in any offioia.l 
orders authorizing him to wea.r the deoorations and medals described in the 
Specifications and that as 8 far as personal records go there is no evidence" 
aooused is entitled to the ribbo~ (R. 19, 20 ). 

Mr. Paul Stevens testified that during his interrogation .of ao• 
· oused the "only written paper Lt. Huxley ever mentioned in regard to th,.ese 

awards was the fact that while overseas he went to a. Lt. Col. McCarthy and 
told him that hE;, t}:lought he was entitled to ~e.r these awards. Col. 
1:loCarthy then told him that if he was so entitled that he would sign a 
paper and signed a typewritten paper to the effect that Lt. Huxley was 
entitled to wear the a.wards listed on that parer" (R. 10). 

4. For the Defense. 

Acoused, after being apprised of his rights as a witness, elected 
to take the stand a.nd testify under oath (R. 29). Ris testimony may be 
summarized as follows a He knows and has liwd with Suzanne o. Wieneke 
but does not remember where he married her (R. 35). The reason he could 
forget suoh an "important event e..s a marriage" was owing to a brain con
cussion he suffered in 1940 while playing football (R. 35). He does not 
remember 11much of anything that went on 11 between 1940 11.lld 1943 (R. 35 ). 
He had a recurrence of a brain conoussion in 1943 while wrestling with 
one of the men from the oompa.ny (R. 36,49). On 9 April he married Noll& 
L. A:1,lma.n (R. 35). ' 

While overseas, and previoua to his entry into the 37th General 

Hospital, he requested Lieutenant Colonel MoCe.rthy to find out about 

11these 11 deoora.tiom (R. 31). One afternoon while a. patient in the 37th 

General Hospitel he returned from e. show a.t the theater and found on hb 

bed a Purple Heart and a. certitioa.te. A true oopy of the certificate wu 

ad.mitted in evidence and states as .t'olloWB t 


"This Officer (Warren G. Iwtley, 2nd Lt ID:t') is authorized 
to wear the following meda.l 1s a Purple Heart, Three Clusters, 

., Distinguished Service ·crosa, Silver Star, One Cluster, Bronze 

Star, Pre Pearl ·Harbor~·ce.mpaign, Two Sta.rs, Four Over Seas 

Stripes, and Combat Ini'a.ntry Badge. 


"His orders were lost in oombat. They have been entered 
on his 66•1n. 
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The oertitioa.te was signed by Ueutena..nt Colonel Edwarci. R. MoCa:rtcy, 
Exeoutive Offi oer, 691st Engineer Boa.t Regiment. Y1hen hji reoei ~d the 
oertifioate he believed he wa.s entitled to wear the awards in question 
(R. 34). · He had been overseas .for about 18 or 19 mont¥ and had been 
in oombat £or approximately four or 4-1/2 months (R. 32). Durine; this 
time he was engaged in a number of exploits (his explanation of the 
exploits and his participation is substantially the same as given in 
his statement on 15 June 1945) which he thought entitled him to wear these 
awards (R. 32,33). 

On oross-examina.tion he admitted that he stated under oath on 

15 June 1945 that he had never been married to Suzanne Wieneke and that 

on 9 July 1945 he stated that he had (R. 36). 


Captain Peter H. Knapp testified that he was Chief or the 
Neuropsyohiatrio Section at Deshon General Hospital (R. 41). He examined 
aooused and ?!)ade the following diagnosisa Constitutional psyohopa.thio 
state, type unolassified, manifested by pathologioa.l lying, in an immature, 
irresponsible male (R. 41,43). He is able to distinguish between truth and 
fa.lsehood and adhere to the truth. The compulsion is part of his diseased 
personality and is extremely strong and difficult to overcome, usually 
impossible to overcome in ''nv experience without careful handling. if 
possible, psychiatric treatment" (R. 43). The aoouaed does know right 
from ywrong and is legally C(lllpetent and is not suffering f'rom any serious 
mental or neurological disease (R. 43 ). At the time of exa.mina.tion he 
could detect no marked loaa ot memory. 

6. Specification 1 of,the Charge alleges tha.~ acoused·did on 9 
April 1945, while being la.wtully married to Suza.nne Wieneke Huxley a.nd. 
while she wa.a still 11ving, marry Nona L. Allman. The evidence of record, 
as &dduoed from the marriage oertifioates introduced into evidence and 
from acoused'a pre-tria.l statements admitted into evidence, olea.rly shows 

, 	 that a.ocus ed. wu l ega.lly married to Swanne Wieneke Huxley. and that while 
that marriage sta.tua still existed, on or about 9 April 1945 contracted 
a bigamous marriage with llona L. Allma.n. Despite the failure ot the prosecu• 
tion to introduce sufficient evidence aliunde the confession to prove a.11 
the elements of the offense ot bigaJIV, thare wu •uftioient proof to es• 
ta.blish the coF:us delioti a.nd support the introd.uotion of a voluntary 
confession. T evidence of record olea.rly esta.blishe• beyond a reason
able doubt the commission of the offenae alleged. ' · 

Speoitioations 3, 4 a.tld 6 allege th.a.t on apeoitied date, am , 

places accused wrongfully appeared we&l'.'ing the Oittinguiahed Service 

Crosl!I, the Silver Sta.r·with one Oak Lea.£ Cluster, The Combat Dltantryman 

Badge, the Purple Heart with three Oak !Atat Clusters and the Bronze Star 

.Medal, none of which he wa.s authorized to wee.r. The X'eoord clearly showa 

the accused was wearing the decorations a.nd. meda.l• at the alleged timea 

and places. H1s exph.na.tion tor h.11 authority,...,, hie participation in 
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a number of hazardous exploits during 1us 4 or 4-1/2 months in combat for 
whioh participation he ~aintained that he was told he would be recommended 
to the awards in question. Re a.dmit1:ed that he never received any official 
orders naming him e.s recipient of the a·.vards and. dia not know whether or 
not such orders were ever issued. P~s only Yn'itten authority was a certificate 
signed by Lieutenant Colonel 1,lcCarthy, waich certificate was based upon facts 
furnished by the accused and virtually amounts to no mor~ than ·a.n attempt 
to lift himself by his own boot straps. His personnel records contain no 
official orders authorizing him to wear these awards. The court was clearly 
justified in finding accused wore the decorations and medals at the time and 
places alleged and did so without authority. 

Specification 6 alleges in effect that accused made false state
ments under oath to a material matter which statements he did not then be
lieve to be true. The evidence shows that on 15 June 1946, after being 
placed under oath by a competent officer, accused signed a statement that 
he had never been formally married to Suzanne Wieneke and that he was never 
a party to any religious or civil marriage ceremony with Suzann·e Wieneke. 
On 9 July 1945 he made and signed a statement under oath that he married 
Suzanne Wieneke on 1 May 1941. A certifioa.te of marriage was introduced 
into evidence further corroborating the marriage. The acoused as a. witness 
on his behalf testified during trial he had no remembranoe of.the marriage 
owing to a loss of memory as a result of a. bra.in concussion. A medical 

·	examination shcr.ved no indication of, a. loss of memory. The Board of Review 
is of the opinion the oourt was justified by the evidence in finding that 
the accused made a false statement under oath and that at the time it was 
made the accused knew it to be false. Th.at the swi.tement was material is 
beyond question as. the investigation was made primarily to determine a.c
cused' s marital status. 

6. War Department records disclose tha.t this offioer is 23 yea.rs of 

age, married, and has one child. He attended high school for four yea.rs 

but did not graduate. In civil life he was employed from 1939 to 1941 as 

an assistant plumber and professional boxer. He served in the Indiana 

National Guard from 1937 until induction into Federal service on 17 January 

1941. On 16 December 1942, upon graduation at the Infantry Officer Candidate 

School at Fbrt Benning, Georgia, he was appointed a temporary seoond lieu

tenant in the Army of the United States, a.nd on 3 1arch 1945 was promoted 

to first lieutenant •
. 

7. The- oourt was legally oonsti tuted and had jur!sdiotion of the ac

cused and the offenses. No errors injuriously a.f'fecting the substantial 

rights of the accused were committed by the court during the trial. In 

the opinion of the Boa.rd or Review the record or trial is legally sufficient 
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to support the findings a.:ad. the sentence 8lld to warrant confirmation ot 
the sentence. Dismissal is authorized upon oonviotion of a Tiol&tion ot 
Article of War 96. 

---------------, Jldge Advooa.te 

___.....,(On Le_a_ve_._)________ Judge ,Advocate__ , 

_../t,l;x..,i:....,,4..,.,<(,MdQIQr::a.::;,i:...o:4.:a...\_~"·.-;.;:___.~,=;;..,-==---Judge Advocate 
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SPJGK - CU: 285586 	 lat Ind 

Hq .ASF, JAGO, 'Washington 25, D. Ce 

ms The secretar., ot llU' 

1. FU.rsUant to Executi,e Order No. 9556, dated llay 26, 1945, there 
·are 	transmitted herewith for your action the record or trial and the . 
opinion of the Board of BevieY 1n the case ot First Lieutenant warren a. 
~ey (0-1304221), Intantr,-. 

2; Upon trial by general court-martial this officer was found guilt7 
of bigaiq, (Sped..fic.ation 1), wrongt'u].l.7 11earing decorations on th.ree 
separate occasions (Spec1tications 3, 4, and 5), and of making false state
ments under oath to a material matter (Spec1.fication 6), all 1n 'Violation 
of .Article of War 96. There was :no e'Videnoe of any- previous convictions. 
Be ns sentenced to be dismiHed the service, to forfeit all pay and 
allowanoes due to to become due and to be confined at bard labor for e1x 
(6) yeare. The review:ing authority ·approved only so much of the sentence 
as provided tor d:1.mnissal, total forfeitures and mnf'inement at hard 
labor tor three years, ..CJd forwarded the record of trial tor action under 
J.rt.icle of war 48. : 

). A l!JUDIDary of the evidenoe may be found 1n the accompanying 

opinion ot the Board of Ieview. I concur in the opinion of the Board that 

the record of trial 1a legally sui'f'icient to support the findings and sen

tence and to warrant confirmation or -the sentence. 


()1 l May 19.U accused iras married to Suzamle o. Wleneka, and on 
9 .April 1945 11hile the marital status ,ms still existing he married Nona L. 
Allman~ Ol 5 .April, l2 April and 3 July 1945 accused was seen wearing 
the Diatinguished Service cross, the Silver star with one oak I.eat Cluster, 
the Combat Infantryman Badge, the Purple Heart 111th three Oak Leaf Clueters 
and the Bronze Star lledal. He uplaimd he had authority to 11ear the 
anrds in question l:eeause ot his participation in a number ot hazardous 
exploits, tor 11bich participation he maintained he was told he 1'0uld l:e 
recomn:iended to these awards. He admitted he never received azq official 
orders authorizing him to wear the medal.a and did not know l'lhether or not 
auch orders wre ever issued. No auch o.f.ticial orders are sho'ft?l by hie 
perlSOnnel records. On 15 June 1945, a.f'ter being placed under oath duririg 
an investigation ot his marltal status, accused stated he had ne-ver 
fo.nnally married Suzanne l0.emla9 and was never a party to arr:, religious or 
civil marriage ceremony. On 9 Jul7 1945 he stated under oath that he 
ma.de application tor a marriage license and wu married to Suzanne 111.eneka 
on l May' 1941. A psychiatric eD.ld.nation of accused resulted in the fol
lowing diagnosiet Constitutional psychopattQ..c state, type unclaasified, 
manilested b7 pathological. lying, 1n an immature, irresponsible male. 

I 
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This oft.Lee was informally ad.vised on 19 September 1945 by the 
Decorations and Anrd.s Branch of The Adjutant General.ts Office that- accused 
bas no record. of decorations. 

It is apparent that this officer is ur.morthy or his commission and 
deserves substantial punishment in addition to di.smissal. I :rec~nd 
that the sentence as modi.tied by the reviewing authority be confizmed 
but that the forfeitures be remitted, that the period of confinement be 
reduced to one year, and that the sentenoe as thus modi.tied be carried 
into execution. I f'urther recommend that the United states Dl.8cipllnary 
Barracks, Fort Ieavem,orth, Kansas, be designated as the place of confine
n.ent. 

5. Inclosed is a fom or action designed to carry into e:xecution 
the foregoing recommendation, should it meet.nth your approval. 

2 Incl.s MYRON C. CRAMER 
1 Be C of trial )[ajor General. 
2 Form of action '1'be Judge Advocate General 

( Sentence confirmed, but-f~rl;i;~-;-;;m.itted and confi~ment 
reduced to one -:,ear. C.CMO 456, 11 Oct 1945). 
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WAR IEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate Genera.l 
Washington, D. c. 

SPJGN-CM 285699 

) FOURTH SERVICE COMMAND 
UNITED STATES ) .A..1™Y SERVICE FORCES 

v. 
) 
) Trial by G.c.M., convened at 
) Miami Beach, Florida, 13 August 

Captain CARL F. SCHAURER ) 1945. Disniseal, total for
(0-399866), Cavalry. ) 

) 
feitures and confinement for 
five (5) years. 

OPINION of the BOARD OF REVIEW 

LIPSCOMB, 0 1CONNOR and MORGAN, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case of the officer r..amed above and sub:n.its this, its opinion, to The 
Judge Advocate General. 

2.. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 95th Article of War. . -: 

Specification 1: In that Captain Carl F. Schaurer, l.486th Ser
vice CoIIDnand Unit, Fourth Service Command, Army Ground and 
Service Forces Redistribution Station, Miami Beach, norida, 
did, at Miami Beach, Florida, on or about 31 May 19451 wrong
fully, knowingly, and feloniously embezzle by .fraudulently 
converting to his own use about $714.25, lawful money of the 
United States, the property of Brigadier General James H. 
Walker, as trustee, entrusted to him, the said Captain Carl 
F. Schaurer, by the said Brigadier General James H. Walker, 
for the purpose of buying Christmas presents, and Christmas 
tree ornaments, for the entertainment of children of per
sonnel stationed at the 1486th Service Coinmand Vnit, Fourth 
Service Command, Army Ground and Service Forces Redistribu
tion Station, Miami Beach, Florida. 

Specification 2: (lli.sapproved by reviewing authority). 
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Specification .3: In that Captain Carl F. Schaurar, * % -1}, 

did., at 1:iami Beach, Florida., on or about Jl ii.ay 1945, 
wrong:f'ully and with intent to deceive Brigadier General 
James H. Yfal.ker, Commanding General, A:rmy Ground and 
Service Forces Redistribution Station, Miami Beach, 
Florida, officially report and state to the said Br:.i.ga
dier General Jams H. Walker., that he, the said Captain 
Carl F. Schaurer, 11had taken care of all of his obli
gations., both personal and public, and that everything 
had been left in proper shape., 11 or vrords to that effect, 
which report and statement was known by the said 
Captain Carl F. Schaurer, to be untrue in that he had 
not taken care of all his obligations., both personal 
and public., and had not left everything in proper shape. 

CHARGE II: Violation of the 96th Article of Vlar. 

Specification 1: In that Captain Carl F. Schaurer, * 1} *, 
did, at ilia."!rl. Beach, Florida., from about 1 March 1945 
to about 22 May 1945, wrongfully and unlawfully cohabit 
and live in open adultery with Mrs. Clifford L. Jackson, 
alias Mrs. Patrlcia Lee Jackson., a woman not his 'Wife., 
the said Captain Carl F. Schaurer being then married 
and undivorced. 

Specification 2: In that Captain Carl F. Schaurer., * * *, 
did, at West Palm Beaeh., F1.orida, from about 23 :1/i.ay 
1945, to about 28 May 1945, wrongfully and unlawfully 
cohabit and live in open adultery with 1'.rs. Clifford 
L. Jackson, alias Mrs. Patricia.Lee Jackson., a woman 
not his wife, the said Captain Carl F. Schaurer being 
then married and undivorced. 

Specification 3: In that Captain Carl F. Schaurar, * -1, ~-, 
did, at :i.ti.ami Beach, Florida, from on or about 5 April 
1945, to about 31 May 1945, wrongfully make, sign and 
utter the follo'Wing checks, all drawn on the Bank o.f 
America, South Palo Alto Branch., Palo Alto, California, 
without maintaining sufficient funds to cover the same 
when presented within a reasonable t:iloo tor payment, to wit: 

Check dated 5 April 1945 and payable to the order of Banco 
Trading Company, in the aioount of $461.50. 

Check dated 19 !lay 1945 and payable to the order of Miami 
Beach Service Basa, Exchange, in the amount of ~l?.00. 

Check dated 19 May 1945 and payable to the order of Milgrims,
in the amount of r,;152.75. . · 
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Check dated 21 May 1945 and payable to the order of Miami 
Beach Service Base Exchange, in the amount of $l4.50. 

Check dated 22 May 1945 and payable to the order of Pinto 
Tailleur & Furrier, in the amount of $1500.00. 

Check dated 22 May 1945 an::l payable to the order of Cash, 
in the amount of $25.00. 

Check dated 30 May 1945, and payable to the order' of Mr. 
Robert Bloch, in the amount of ~16.00. 

Check dated .:31 May 1945 and payabl3 to the order of Post 
Commwlications Services Account, in the amount of $190.57.,. . 

The accused pleaded not guilty to Specification 2 of Charge I and guilty 
to all other Specifications and the Charges. He "IJSS found guilty of all 
Specifications and Charges and was sentenced to b"e dismissed the service, 
to forfeit all pay and allowances due or to become due, and to be con
fined at hard labor, at such place as the reviewing authority might direct, 
for five years. Tha reviewing authority disapproved the findings of guilty 
of Specification 2 of Charge I, approved the sentence, and forwarded the 
record of trial for action under Article of War /48. 

,'.3. The' evidence for the prosecution shows that in early December, 
1944, a "Major Reid" donated $1000 to be used in the celebration of the 
Christmas season at the Army Ground and Service Forces Redistribution 
Station, Miami Beach, Florida. It was contemplated that the money wruld 
be expended for the purchase of decorations and favors tor Chri. stmas 
parties and of gifts for children of station personnel (R. 16; Pros. 
Ex. 4). Ten one hundred dollar bills were left by the donor with 
Brigadier General James H. Walker, Commanding General of the Station:, 
who delivered them to his adjutant, the accused, with instructions that 
they be spent for the purposes indicated and that an accounting of the 
disbursements be made to the local Inspector General (R. 9, 16, l?). 
The accused, on 11 Dacember 1944, following initial directions to place 
the money in a "headquarters fund", deposited $1000 in the Mercantile 
National Bank, Miami Beach, and f'rom this account made the following 
wi.thdrawalsz 

(1) 	 $187.88, by check dated ll Iece1J1.ber 1944, to "Burdine's" 
for payment of' miscellaneous toys. 

(2) 	 $18.42, by check dated 14 Dacernber 1944, to Sergeant 

Robert M. Brainard for further payment to "Burdine's". 


(3) 	 $43.99, by check dated 19 December 1944, to 2nd Lt. 

James I. Morton to cover the cost of' shipments by 

railway express. 
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(4) 	 $5.46, by check cated 30 December 1944, to Captain 

Morton s. Busick for additional e:;..-press charges 

(R. 9, 12; Pros. Exs. 1, ll, 2, 2A-2R, 3, 4). 

The accused was subsequently directed to transfer the money to a "separate 
fund", and, on 9 January 1945., executed to himself., as payee, a check for 
the balance of J744.~5 (H. 9, 12, 14, 24.~ Pros. Ex. 3). 

A large amount of merchandise, consisting of decorations and 
favors for Christmas parties, had been purchased from Benco Trading 
Company of New York City. The seller made repeated requests !or payment 
of the purchase price and, eventually,' received tho personal check of 
accused, dated 5 April 1945, in the amount of :M,61.50, and drawn on the 
Bank of America, South Palo Alto BrEJ.nch, Paio Alto, California. This 
check, v.hen presented for peyment, was dishonored by the drawee bank 
(Pros. Exs. 5-S., 6-A). 

Following the receipt of War Department Special Orders directing 
his assignment to "Fort Riley., Kansas", the accused., on 31 May 1945, 
called at General Walker 1s office and, in response to the General's 
question, stated that "nothing had been left undone. That all property 
funds that he was accountable for had been properly closed and legally 
cared for and turned over to his successor, and all i'unds both personal 
and public had bean laft in good shape" (R. 17.,18). He, that day, had 
made his last disbursement from the "Christmas Fund" to "Lee's Tackle 
Store" in payment of an indebtedness of ~30.00, leaving a balance of 
$714.25, as of 31 May 1945, for 'Which he was responsible (Pros. Ex:. 4). 
He did not, however, deliver this amount to his successor but the "un
expended portion" of the fund, amounting to ~~278.00, was placed in the 
custody of Warrant Officer Lester o. Kenner., Assistant Adjutant (R. 14., 
21). The accused ultimately ma.de restitution of whatever shortage 
existed and., on 26 June 1945, the indebtedness to Banco Trading Company 
was paid by .Mr. Kenner from the "Central Post Fund" (H. 14, 19; Pros. 
Ex. 5-S). 

The accused and his wife, "!:.Iargie", lived at the National 
Hotel "penthouse" at Kiam:i. Beach from August, 1944, until marital diffi 
culties developed between them early in 1945 (R. 57). They entered into 
a formal separation agreement on 26 March 1945 but the marriage had not 
been dissolved at the time of the trial (R. 54). About the ti.~ of this 
separation the accused was seen frequently Vii.th hlrs. fatricia Jackson, 
a married lf'Olllan, and it 'soon became apparent that they were enamored or 
each other. As early as March, 1945, they expressed their mutual love, 
their intention to marry as soon as divorces from their respective spouses 
became final, and their determination, in the meantime, to live together 
(R. 58, 59; Pros. Exs. 8, 9). During the spring months of 1945 the ac
cused resided in room 109 and Mrs. Jackson in adjoining room lll in the 
Sunset Hotel, Miami Beach (R. 55). With them lived her son, aged 7, 
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and his daughter., aged 4 or 5 (R. 55}. According to Captain Joseph C. 
Pope., Jr• ., a frequent visitor., the space occupied by the accused and 
Mrs. Jackson and their children constituted a single apartment., con
sisting of a bedroom., two baths., a combination living room and dinette., 
and a S:ma+l kitchen. Twin beds were "pushed together making one large 
double bed" in the bedroom., and two studio beds were placed in the living 
room (Pros. Ex. 9). The accused's attitude toward Mrs. Jackson was one 
of "deep affection", and they displayed such "familiarity" that the 
visitor was often embarrassed by their actions and conversation (Pros• 
.Ex. 9}. Captain Russell Callan., Jr• ., another frequent caller., be
lieved the accused and Mrs. Jackson were "sharing" the apartment and 

. presumed their relationship to be an "intimate" one (Pros. Ex. 8}. The 
accused paid the rental charges for the apartment space (R. 55). His 
'Wife., throughout this period., was living in San Antonio., Te:x:as (R. 59; 
Pros. Ex. 8). 

Mrs. Jackson., on 19 May 1945., purchased at "Milgrims" in Miami 
Beach varioui items of merchandise., including., among other things., shoes 
and handbags. She had in her possession a check which was executed in 
the name of the accused on the Bank of America., South Palo Alto Branch., 
Palo Alto., California., but blank as to payee and amount. After a tele
phone oonversation., apparently with the accused., she completed the check 
by designating lfMi.lgrim's" as the payee and stating the amount as $152.75., 
and presented it as payment for the merchandise. The checlc, when presented 
to the drawee bank., was dishonored (Pros. Exs. 6-G., 7). 

Two purchases., consisting of an officer's shirt and trousers 
and a lady-1s handbag, were ma.de at the· instance of accused from the 
Miami Beach Service Base Exchange and., as payment., two checks., one for 
$17.00., dated 19 May 1945., and the other for $14,.50., dated two days later., 
were given. Both were drawn on the 'above stated bank, were signed in 
the name of the accused, were dishonored upon presentment., and remained 
unredeemed at the ti.ma of trial (R. 'Z7., 213; Pros. E:x:s. 6D., 6E). 

On 22 May 1945 the accused and Mrs. Jacks.9n., accom~ed by 

the children., wen~ into the shop of Mr. Joseph M. Pinto., furrier., of 

Miami Beach. ·. Two f'ur coats., a silver fox and ·a Russian lynx, were pur

chased for Mrs~ Jackson an:i a cheek of that date for $1500.00., dra1m 

on the same California bank and signed in the; accuaed•s name., was given 

as payment. · The check, which wu returned unpaid by the drawee bank., 

was not redeemed bu,t · the coats were returned to the seller prior to . 

trial (R. 3?, 33; Pros. Ex. 6C) •.· On the same dq Mr. Moe Brenner., · co

proprietor ot the Albion Blue Room., Miami Beach., cashed a check in the 

amount of $25.00 for the-&ccused. This instrument., too., was drawn on 

tfie South Palo Alto branch of the Bank of America and was dishonored . 

upon presentment. Restitution has not been made (R. 39; Pros•. Ex. 6F}• 


.The accused., on. 23 May 1945., registered for himself and 
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~ 	 "family" at the Hotel Pennsylvania, West Palm Beach., Florida. Ac
cording to Mr. Max Wilson., "Superintendent of service" at the hotel, 
the accused, J.lrs. Jackson., and tliO children occupied a suite of two 
bedrooms separated by a parlor. On one of his 'Visits to the suite 
Mr. \'filson observed Mrs. Jackson attired in a nightgown, the accused 
without shirt., and the children, who apparently shared a bedroom., in 
pajamas. The group left the hotel on 28 May 1945 (R. 49-53J Pros. 
Ex:s. 10., lOA, lOB) •. 

: On the following day the accused was advised that, unless he 
redeemed certain dishonored checks by n~on, his .financial delinquencies 
would be reported to the Commanding General~ He thereupon attempted, 
without success., to procure a loan from Captain :Pope m d from C;liptain 
Thomas E. Anthony, Director of the Security and Intelligence Ilivision 
at the station. At the latter•s suggestion the accused, accompanied 
by Captain Pope, approached Mr. Robert Bloch, who operated "a check 
cashing service" at Miami Beach. Bloch., when asked to cash the ac
cused's check for $800., at first demurred in the absence of assurance 
from the drawee bank that the check would be honored.· But., vihen the 
accused stated that he was to depart: from the station within thirty
mi.nute·s on a special mission and had no time for a message from his 
bank; and when Captain Pope asserted that he and Captain Anthony had 
confidence in the accused's reliability, Bloch acceded to their wishes. 
Not having the required amount in currency, he gave his check !or $800 
to the accll!3ed and, in return, accepted the latter's check for $216.oo. 
The discrepancy of $16.00 represented the usual two per centum charged 
by Bloch tor his services. The draft given by accused named the same 
drawee bank as his other cheeks and was dishonored upon presentment. 
Bloch bas never been repaid (R. 34~37; Fros. Ex.a. 6B, 6Q.,·6F., 9). 

The accused., who, like certain other officers, was allowed to 
make personal telephone calls on government facilities., gave his check 
for $190.57 to the order of the "Post Communications Service Account• 
as payment for several long distance calls. This check, dated .31 May
1945., was returned unpaid by the drawee_ bank, and the te:S phone account 
remained unpaid at the time of trial (R. ':8 1 30; Pros. Ex.. 6H). 

According to :Mr. Bernard Elman Towle., manager ot the South 
Palo Alto Branch of the Bank of America, the accused and his wife main
tained a· joint checking account from 7 January 1943 to 13 June ·1945. 
The checks described in the Specifications were presented for 'payment, 
and all were dishonored becall!3e ot the depleted condition of the account. 
Mr. Towle., by letter ot l May' 1945 to the accused., deplored the practice 
of passing checks against an inadequate account, and by amther letter 
ot 1 June 1945 stated that., in 'Vi.ff of the continuation of -the prohibited 
practice., the management _of the bank nolonger 'Wished to handle the account 
{Fros. Ex. 6., 6A., 6N). 
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4. The defense demonstrated that Mr. Bloch, in cashing the ac
cused's check., relied chiefi7 on Captain Pope's assurances as to the 
dependability of the accused end the solTency of r..is bank account (R. 62) • . 

.A.t'ter his rights relatiYe to testifying or remaining silent 
had been explained., the accused elected to. make an unsworn statement. 
He and his wife considered their marriage a mistake., which t.be7 had been 
trying to correct •since September 1944"• They decided to l.i'l'e separate 
and apart· and filed a separation agreement 1n ".liil.de County" on 26 March 
1945. Mrs. Jackson had attempted "for some years" to gain ,,treedom from 
her husband and both she and the accused had diYorce proceedings pending• 
.A.fter such actions became final, they planned to be married. The accused 

"regretted that financial matters got "beyond /jdi] control", and his 
attempt to make .f'ull restitution to his creditors wou1d continue "no · 
matter what happens in court~ (R. 63). • · 

His n66-l" record showed three ratings of "Satisfactory"., two 
of "Excellent", and six of "Superior•. · On 17 May 1945 he addressed to 
the Adjutant General., Washington., D. c~, a request for assignment with 
the Ground Forces. General Walker., by .f1rst indorsement., approved the 
request and stated that the accused, who had served under bis conmand 
as a "Troop Commander and s-4• for ·six months and as 11.A.ssistant Adjutant 
and Adjutant" for fifteen months, had performed his duties in a superior 
manner .(Def. Ex. 1). · 

·5. Specification 1 of Charge I allegei1 that the accused did., "on or 
about 31 May 1945., wrong.tully-., knowingly, and .f'eloniously, embezzle by 
fraudu1ently converting to bis own use about $?U:.25, lawful money ·o.f the 
United States, the pro~rty of Brig,adier General James H. Walker., as, 
trustee., entrusted to Ltbe accuse£! by the said /_Genera:J], for the pur- . 
pose of buying Christm9:s presents., and Christaas tree omanents, tor the 
entertainm!lnt of children or personnel stationed at the*** Artirr Ground 
and Service Forces Redlstribution ·station, Miami Beach., Florida"., Speci

. 	 fication 3 of Charge I alleges that the accused., on the same date., did, 
"wrongtully and with intent tD ,deceive Brigaciier General James H. Walker., 
***official~ report and state to the said*** General * * * that 
he /J,he accuseg/ 1had taken care of all o.f' his obligations, both personal 
and public, and that everything had been left in proper shape 1 , or words 
to that effect, which. report and statement was known by fi,.ccusei/ to be 
untrue in that he had not taken care of all his obligations., both personal 
and public., and bad not left everything in proper ;shape•. These offenses 
are laid under Article or War 95. Specification l of Charge n alleges . 
that the accused "did., at Miami Beach., Florida/ from about l March 194S 
to about 22 May 1945., wro~.f'u1ly and unlaw1'ul.ly cohabit and liYe, in open 
adultery·with Mrs. Clifford L. Jackson, alias :Mrs. Patricia Lee, <a woman 
not his 'Wife, the faccusei/ being then married and undborced". · ·speci.fi
2 of Charge n alleges an.identical·of'.f'ense between the same parties., •at 
West Palm Beach, Florid~, .f'rom about 2:3 May 1945., to about 28 May 1945"• 
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Speci!ica.tion 3 ot Charge II alleges that the accused· did "wrongfully 
make, sign, and utter, * * * without maintaining sut.ticient funds to 
cover the .same 11 a aeries o!. checks, all drawn on the Bank o! America, 
South Palo Alto Branch, Palo Alto, Calitomia, 11hich as to d~te, payee, 
and amount were allegedly as follows 1 

Payee Amount 

5 April l94S 
19 'MAY 1945 
19 May 1945 
21 M.ay 1945 
22 May 1945 
22 May 1945 
30 ~ 1945 

Benco Trading Company 
W.ami Beach Service Bue ·Exchange 
M:1lgr:l.m19 . 
Miami Beach Serv.Lce BaH Eltchange 
Pinto Tailleur & hrrier 
Cash . 
Yr. Robert Bloch . 

,$461..SO 
17.00 

152.75 
14.50 

1500.00 
25.00'

s16.oo 
31 May 1945 Post Communications Sel'Yice .A.ocount l90.S7 

These offenses are set torth as violationi, of Article of War 96. 

The accused, by his pleas, adnitted hia guilt of the .foregoing 
offenses, and the evidence adduced reveals nothillg inconsistent with, but, 
on the contrar,y, supports, hii, culpabilit7. The record pictures him as a 
weak and unstable character who covered the extravagant cost of hii, adulterous 
relationship by procuring money through misrepresentation, ·talsehood, and 
fraud. His moral collapse, as tar as the record shotr!, began 'When he and 
his wif'e became estranged, and he formed his intimate association with Mrs •. 
Jackson. They not only" made no etfort to conceal this utra-marital affair, 
but they brazenly expressed their mutual affection and their intention to 

. live together. They openly shared an apartment, and to those who called 
upon them they appeared to be enjoying a lite ot happy- and connubial 
domesticity. Even the children, her son and his daughter, regarded each 
other a_s brother and sister. · · 

Apparently teeling that nothing was too good f'br his paramour, 
the accused lavished upon her gifts purchased at the fashionable and 
expensive shops of Miami Beach. Together they went to· Pinto Tailleur & 
Furrier., where he bought for her two .tur coats and lett behind his worth.:. 
less check for $1SOO.OO. His bank account at that time showed a balance 
ot $2.76. On another occasion she purchased several items at Milgrim' a 
and paid for them with his check in the sµm ot $152.75, 'lhich reached . 
the drawee bank .when. hil account stood at leH than $S.00. H• bought 
her a handbag trom the Post Exchange an.d on that oocaaion., too, pa1aed 
a ..orthless check. In late May' he took lira. Jackson. and the children 
to the PennsylTania ¥otel in West Palm. Beach and paid $167.S.3 tor a aix · 
day visit there. · 

This extraTagant way- ot lite natural.11' plac•d a cruahing 
financial burden on the accused. The demands were ,r..t and his resources 

8 

http:natural.11


(117) 


apparently limited. To meet them he solicited loans from his friencis 
and even depleted the trust fund which he clearly had no authority to 
use for personal needs. Authorized disbursements from this fund, "i'iilich 
originally stood at ~~1000, accounted for t:,255.75, and on 9 January 1945, 
the accused made a check to himself fbr the balance of $7/44.25. A further 
expenditure of t.;J0.00 brought the sum for which he was responsible to 
$714.25. There is no evidence that he followed instructions to place 
this amount in a "separate fund11 , but the record rather indicates that 
he used the money to meet pressing personal requirements. Thus, whan the 
voucher from Benco Trading Company was presented to 1 him for payment, he 
dispatched a check, not drawn on the trust fund, which, we may assume, 
had been dissipated, but drawn against bis· personal account. The check 
was, dishonored, an::l. it was not until late June, 1945, that the seller was 
paid for merchandise supplied for tha previous Christmas season. The 
fact that the accused delivered the sum of $278.00 to Mr. Kenner, who 
succeeded to the custody of the fund, does not necessarily negative-the 
accused's guilt of embezzling the entire alleged sum of $714.25, for the 
amount left Jdth Mr. Kenner may properly be regarded, in view of all the 
evidence and the plea of guilty, as a portion of the restitution which, 
concededly., was made by the accused. , 

That the'drafts mentioned and those made to the Post Communica
tions Service Account and to Mr. Moe Brenner, were only a few of the worth
less checks which the ·accused distributed is indicated by the fact that., 
on 30 May 1945, he needed $800 to redeem other checks held by the "Officers• 
Mess". When he was told that his failure would result in a i'ull report of 
his sorry financial plight to the Commandine General, the accused realized 
that the inevitable crisis had arrived. He turned first to Captain Pope 
for a loan of $1000.00. The latter demurred but pointed to Captain Anthony 
as a person who might possibly help. Captain Anthony refused, but suggested 
Mr. Robert Bloch's "check cashing service". Bloch was approached and re
quested the usual certification of solvency but, to avoid an inquiry into 
the status of his bank account, which at that time showed a balance of 
$.76.,, the accused asserted an apparent fa.Js ehood that an important mission 
would require his departure from the station within thirty minutes. What
ever reluctance Bloch displayed was overcome by Captain Pope I s expression 
of his and Captain Anthony's confidence in the accused. rhe latter then 
exchanged checks rlth Bloch and thereby realized sufficient cash to post
pone the threatened crisis.· The effect of this transaction, however, was 
merely to compound his delinquencies, for his check to Bloch was dishonored 
and had not been redeemed at the time of trial. 

On the day folloTiing his dealings rlth Bloch the accused con
ferred with General WalkE]r and declared, in affect., that he "had taken 
c.are of" his obligatioruf ~d had accounted for all property and money which 
had been entrusted to him. The false and deceitful character of this 
assertion., which was official in nature, is attested by the foregoing re
cital. of worthless checks, misrepresentations, and enbezzlement. 
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This entire pattern of conduct revealed a shocking absence of 

moral responsibility., financial integrity., and the tenets of honor., which 

form an indispensable pa.rt of the Army officers' code. The accused., by 

flaunting his immorality, by obtaining large sums of money by falseh~od 

and misrepresentation., and by deceiving his Commanding General, has com

promised his character as an officer and brought disrepuie and discreciit to 

his military service. 'rhe court was amply justified in finding that the 

provisions of ArticJa s of War 95 and 96 were offended. 


Consideration has been given to the fact that Specification 3 

of Charge II, in alleging the wrongful making and uttering by the accused 

of eight worthless checks, contravenes the provision of the Manual for 

Courts-U.artial that 110ne specification should not allege mora than one 

offense either conjunctively or in the alternative" (Par. 29B,). When, 


.however, it appears that the accused has not been misled by the duplicitous 
character of the Specification and that the allegations .f'ully apprize him 
of the facts upon which he must prepare his defense, the Board of Review 
has held:. 

"The fact that a specification is multifarious is not 

of itself a sufficient reason for setting aside a finding of 

not guilty" (Cll 202601, Sperti, 6 BR 171., 'XJ?). See also C!f 

218876, Wyrick et al., and CM 224765, Butler. 


Since, in the present case, each check was described as to date, payee, 

and amount, and the accused interposed no objection, it is believed that, 

while contrary to good pleading, the fonn of the Specification did not 

prejudice his substantial rights. 


6. The accused is about 31 years of age and is married. He graduated 
from High School., attended Ohio State University in 1932., and the University 
of Cincinnati in 1933. He served as a Sergeant in the National Guard of the 
United States from 23 November 1936 to 20 November 1940 and., on 5 March 
1941, entered on active duty as a Second Lieutenant.· By 1Nar Department 
Special Orders dated 8 April 1942 he was promoted to First Lieutenant to 
rank frcm 1. February .1942, arrlj on 'Z7 November 1943, was promoted to Captain. 

7. The court was legally constituted. In the opinion of the Board 
of Review the record of trial is legally sufficient to support the findings 
and sentence as approved by the revi E!l'l'ing authority, and to warrant confir
mation thereof. Ili.smissal is authorized upon conviction of a violation of 
Article of War 96 m d is mandatory upon conviction of a violation of Article 
of War 95. · 

Judge ,Advocate. 
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SPJGN-CM 285699 ls t Ind 

Hq ASF, JAJJO, Washington, D. C. ' .. 

TO: The Secretary of War 


1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there, 
are transmitted herewith for your action the record of trial and the \ 
opinion o! the Board of Review in the case of Captain Carl F. Schaurer 
( 0-399866)., Cavalry. , 

2. Upon trial by general court-mal"tial this officer was found guilty 
of embezzling the sum of ~'714.25 (Spec. l, Chg. I); of making false offi 
cial statements to IJ.eutenant Colonel Henry L. love (Spec. 21 Chg. I), and 
Brigadier General Janas H. Walker (Spec. 3., Chg. I), all in violation of 
Article of War 95; ot living in open adultery with a woman not his wife 
from l March 1945 to 22 May 1945., at Miami Beach., Florida (Spec. 1., Chg. 
II); of the same offense with the same woman from 23 May 1945 to :2.8 Mair" 
1945., in West Palm Beach., Florida (Spec. 2, Chg. II); and of wrongfully 
making and uttering a series of worthJe ss checks, totaling $3177.32 
(Spec. 3., Chg. II)., all in violation of Article of War 96. He was sen
tenced to be dismissed the service, to forfeit all pa;y: and allowances 
due or to become due., and to be con.tined at ha.rd labor at such place 
as the reviewing auth:>rity might direct., for a period of five years. 
The reviewing authority disapproved the findings of guilty of Speci
fication 2,. Charge I., approved the sentence., am forwarded the record 
of trial for action under Article of War /J!,. 

3. A summary of the evidence may be found in the accompanying opinion 
ot the Board of Review. I concur in the opinion of the Board of Review 
that the record o!' trial is legally su.f'i'icient to suppar t the findings 
of guilty as ai::proved by the reviewing authority an::l the sentence and to 
warrant con!irmation thereof. 

Brigadier General James.H. Walker., Commanding General of the 

Arm:, Ground and Service Forces Redistrlbution Station., Miami Beach., 

Florida., placed $1,000 in the custody of his adjutant, the accused., and 

instructed him to use the money to purchase decorations, favors., and 

gifts, for the celebration of the Christmas., 1944, season., at that sta

tion. The accused expended $285.?5 for this purpose but converted the 

balance of $714.25 w his own use and apparently used it to meet pressing 

financial den.ands. Having separated. from his wife in March 1944, the 

accu~d was seen frequently in the company of a Mrs. Patricia Jackson. 

Although undivorced from his wife, he am Mrs. Jackson, during the spring 

months of 1945, shared an apartment at the Sunset Hotel, Miami Beach., 

and to all who knew and visited them., the couple appeared to be living 

as husband and wife. Th!3Y occupied the same room at the Pennsylvania 

Hotel in West Palm Beach, F1orida., from Z3 May 1945 w 28 .May 1945 • 


. This adulterous relationship and extravagant method of living placed 

a crushing financial burden on the accused, and., oTer a period from 
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5 April 1945 to 31 May 1945, he gave worthless checks aggregating 
$3177.32. One check, for exawple, in tr.a amom1t of $1500, was given 
in pa:y,oont of two fur coats. To raise sufficient funds to meet cer
tain worthless drafts, he obtained ~;soo from Mr. Robert Bloch's 
"check cashing service". His check for $816 to Mr. Bloch was aloo 
returned m1paid because of insufficient funds. On 31 May 1945, the 
accused, prior to leaving Miam.i Beach for a pem.anent change of sta
tion, called upon Brigadier General Walker and made the .false state
ment that "all property funds that he was accountable for had been . 
properly closed and legally cared £or and turned over to his successor, 
and all funds both personal and priva:t,e had been left in good shape". 

The record portr~s the accused as a weak and m1stable 
character, who, to sustain the high cost of an adulterous relationship, 
obtained money by fraud,· misrepresentation, and falsehood. At a time. 
when his financial condition was desperate he insisted in an interview 
"Id.th his Comanding General that his debts had been taken care of and 
his affairs were in order. The high degree of moral turpitude involved 
in the offenses, the utter lack 0£ moral responsibility and financial 
integrity demonstrated by the accused, his disregard for principle and 
truth, and the substantial total of his financial delinquencies, com
pel the conclusion that the sentence of dismissal and confinement for 
five years should be confirmed. I recommend, therefore, tri.at the sen
tence be confirmed but that the forfeitures be remitted, that the sen
tence as tbus modified be ordered executed, and that an appropriate 
United States Disciplinary Barracks be designated as the place of con
finement. 

4• Inclosed is· a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

2 Incls THOMAS H. CffiEEN 
Incl l - Record of trial .Brigadier General, u.s.A. 
Incl 2 - Form of action Acting The Judge Advocate General 

( ---------------------------------------------------Sentence confirmed but forfeitures remitted. GC!«) 485 1 15 Nov. 1945). 
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WAR DEPARTMENT 
A:rrrry Service For~s 

In the Office of The Ju::lge Advocate General 
Washington, D.C. 

SPJGN-CM 285844 

UNITED STATES 	 ) ARMY AIR FORCES TRAINING COMMA.ND 
) 

v. 	 ) . Trial by G.C.M., comened at 
) Laredo A:rrrry .ldr Field, Laredo, · 

Second IJ.eutenant ARTHT.m J. ) Texas, 21 August 1945. Dis-
MIX, JR. (0-761822), Ai~ Corps. ) missal and total forfeitures. 

OPINION of the BOARD OF REVIE'N 
LIPSCOA:B, O'CONNOR and MORGAN, Judge Advocates 

•
1. The Board of Review has examined the record of trial in the 

case or the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the foll019i.ng Charge and Specifl. 
cations: 

· CHARGE: Violation of the 96th Article or War. 

Specification 1: In that Second Lieutenant Arthur J. Mix, 
Jr., Squadron B-1, 2126th Army Air Forces Base Unit, 
did, at Laredo Army Air Field, Laredo, Texas, on or 
about 6 August 1945, wrong.t'ully apply to his own use 
and benefit Yd.thout proper authority a 1939 Ford Con
vertible Coupe automobile,. value about six hundred 
dollars ($600.00), the property of William A. Koeppen • .. 

Specification 21 In that Secooo Lieutenant Arthur J. w.x, 
Jr., Squadron B-1, 2126th A:rm:f Air Forces Base Unit, 
having been restricted to the limits of his post, did, 
at Laredo Arai:, Ai~ Field, Laredo, Texas, on or about 
6 August 1945, break said restriction by going to the 
City of Dilley, Texas. 

He pleaded not guilty to, and was 	found guilty of, the Charge and tba. 	 . 
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Sped.ti.cations thereunder~ .Erldance was introduced of one· previous 
conviction by a general court-martial for ..-rongtully a,betting an en
listed man in the wearing of the insignia of an o.t'ficer, !or wrongf'u.lly 
Yiolating a post regulation governing visits to the Republic of Mexico., 
and for bein.~ drunk and disorderly there., all in violation of Article 
o.t' War 96. He was sentenced to be dismissed the service and to for
.t'eit. all pay and allowances due or to become due. The reviewing 

· author!ty approved the sentence and forwarded the record ot trial far 

action.under Article of War 48. 


3. The evidence !or the prosecution shows that on 6 August 1945 

the accused was under sentence .of a general· court-martial restricting 

him to the limits of the Laredo Army Air Field and had not been given 

permission to leave his post on that date (R. 15., 16; Pros. Ex. 1). 

Near midnight on 5 August the accused., who was described as being ~ 


•drunk• at that time., left his barrack at the Laredo .A:rmy" Air Field 
(R. 9). ShortJ.7 thereafter l?econd Lieutenant Donald B. Koeppen ob

sen-ed that the two-toned 1939 Ford Convertible Coupe which he had 

parked near the barrack was gone (R. ?). This car belonged to Lieu.:. 

tenant Koeppen I s father I William A. Koeppen., but was in Lieutenant 

Koeppen1s possession and under his "full control" (R. ?). Lieutenant 

Koeppen had not gt.van the accused permission to use it. Early on the 

following morning the accused was seen at a filling station in Dilley., 

Texas., having a tire changed on the car in question (R. l.3-14). A 

little later the car was returned' to the Laredo A:rm:, Air Field and 

parked there. The dash compartment bad been forced open and two tires 

were •nat• (R. 8). The value of the car was stipulated to be ~ 

(R. 15). 


4. After the accused's rights relative to testifying or rooiaini.ng 
silent had been explained to him., he elected to remain silent and no 
evidence was presented for the defense {B~ 16-1?). 

I 

5. Specification 1 alleges that the accused did., at the Laredo Arrl1:J 
Air Field., on or about 6 August 1945., wrong:f'ully apply to his own use 
and benefit without proper authority a 1939 Ford Convertible Coupe auto
mobile., value about $600., the property of William A.. Koeppen. The evi
dence shows that. on q August 1945 Second Lieutenant Donald B. Koeppen 
was in the exclusive possession and control of the car described in the 
above Specification and owned b7 his .t'ather., William A. Koeppen. The 
evidence shows further that the accused was seen ldth the car in Dilley., 
Texas, a short time &f'ter the car had been removed from its parking place 
at the Laredo A:rm:, Air F1.eld. This ertdence., and the evidence that Lieu
~nant Koeppen had not given the accused permission to use the- car, war
rants the concJ.usion that· the .accused wrongful.ly applied it to his 011n 

use., in violation of the rights of both William A. Koeppen and his son 
• Second 	Lieutenant Donald B. Koeppf:!n• Every element ot. the offense 

charged is established by evidence beyond a reasonable doubt. 
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6. Specification 2 alleges that the accused, "having been 
restricted to the limits of his post, did, at Laredo Amr! Air Field, 
Laredo, Texas, on or about 6 August 1945, break- said restriction by
going to the City of Dilley, Texas". The evidence clearly shows tI.l.dt 
the accused, on the date stated above, was restricted to the limits 
of his post by the order of a general court-martial and that he did 
not at that time have permission to leave. Despite this restriction 
he left his post and wrong!'ull:y visited t.11.e city of Dilley, Texas. 
The evidence establishes beyond a reasonable doubt the offense charged. 

7. The records of the War Department sh.ow that the accused is 
21 years and 9 months of age. Prior to entering the service ha graduated 
from high school and attended the University of Minnesota for one year. 
He recaived "ROTC" basic training from 1936 to 1940 and entered the En
listed Reserve Corps on 26 June 1942. Thereafter ha entered active duty 
in the A:r:r.ey- Air Corps on ':8 Decenber 1942 and was canmissioned a seco:r.d 
lieutenant in that organization on 5 December 1943. On 11 July 1945 
he was convicted of wrong1\1ll.y abetting an enlisted man in the wearing 
of the insignia or an officer, for wrongfully violating post regulations 
governing visits to the Republic of Mexico, and for being drunk and dis
orderly there, all in violation of Article of War 96. 

8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were oommitted during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty arrl the 
sentence and to warrant confirmation thereof. Dismissal is authorized 
upon a conviction of a uolation of Article of War 96. 

Judge Advocate. 


Judge Advocate • 
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:31·~,..E:-::::;;: 28.5844 1st Ind 

Eq :.SI<', JAGO, Vi'ashington 25, D. C. 

Tu: The Secretary of ·:rar 


1. Pursuant to Lxecutive Order No. 9556, dated 26 May 1945, there 
· are transmitted herewith for your action the record of trial and the ppinion 

of the Board of Review in the case of Second Lieutenant Arthur J .• Mix, Jr. 1 


{0-761822), Air Corps. 


:2. Upon trial by general coi.;:,rt-m.artial this officer was found guilty 
of 1'1Tongfully applying an automobile of the value of $600 to his own use and 
benefit, and of leaving his post in violation of a restriction which had been 
placed upon him, both in violation of Article of '.7ar 96. Aft.er evidence of a 
previous conviction by general court-martial h~d been considered by the court, 
he was sentenced to be dismissed the service, a.~d to forfeit all pay and 
allowances due or to become due. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48.

' 	 ' 

.3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in in the opinion of the Board of Review 
that the record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation tnereof. 

Prior to the present case the accused was convicted, on 11 July 
1945, by a general court-martial for wrongfully abetting an enlisted man in " 
the wearing of the insignia of an officer, for wrongfully violating post 
regulations governing visits to the Republic of Mexico, and for being drunk 
and disorderly there, in violation. of Article of Viar 96, and was sentenced 
to be restricted to the limits of his post for three months and to forfeit 
$100 of his pay for six months. He was under the restriction of this sen
tence on the evening of 5 August 1945 when he became inebriated and broke 
the restriction by driving the car of a fellow offj,.cer from the Laredo Anny 
Air Field to Dilley, Texas. The car was wrongfully taken by the accused with
out permission. 'The car was used by the· accused from about midnight to about 
seven o'clock the following morning. When returned to the Laredo Army Field, 
it had tl'IO flat tires and tt8 dash compartment had been forced open. Since 

. 	 the accused is only 21 years of ar,e and since his offense is a relatively 
minor one, he appears to be worthy of clemency. It is recommended, therefore, 
t~t the sentence be confirmed but that the forfeitures be remitted and that 
the sentence as thus modified be suspended during good behavior. 

4. Brigadier General John J. O'Brien presented a letter to the Board 
of Revievrfrom Mr. O. G. Holmr concerning the accused's good record in 
civilian life and requesting the extension of clanency in his behalf. 

5. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation, should it meet with your approval. 

3 Incls 	 :MYRON C. CR.A.i'\AER 
Incl 1 - Record of trial 	 Major General. 
Incl 2 - Form of action The Judge Advocate General 
Incl 3 - Ltr. fr. Mr. O.G. Holmer---·-------·-----( Sentence confirmed but forfeitures remitted. GC)[) 459, n· Oct 1945). 

Sentence suspended during good behavior.) 
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OPINI<ll of the BOA.RD OF REVIEW' 
ANDREWS, Bimm and HICKMiN, Judge A.dvo<:ates. 

1. · The Board of Beview has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to 11:le JUdge 
Advocate Qeneral. 

2. The accused was tried upon the tollowing Charges and Speci.t.1.
cationas · 

CHARGE Ia Violation ot the 61st .lrticle ot war. 

Specificaticn1 lh that Second Lieutenant LeRoy F. Gillead, Air 
Corps, "W1' Squ,a.dran,. l.26th ~"ar:/ Air Forces Base Unit (Combat 
Crew Training station - Medium and Fighter), did, without 
proper leave absent himself fran his station at 'Walterboro 
Arrrry- Air Field, Walterboro, South Carolina, with intent to 
go to Da.yton, Ohio, at about 1500, 17 July 1945, and did 
remain absent without leave until he was apprehended by the , 
m.llitar;y authorities at Hunter Field, Georgia~ at about 19):), 
17 July- 1945, and directed to return prcmptly to his proper 
organization. 

CH.A.RGI II1 Violation ot the 96th Article of War•. 

Specificatia:1 ls In that Second Lieutenant LeRoy r. Gillead, Air 
Corps, • Squadrm, 126th Arm;r ilr Farces Base Unit (Combat 
Crn Training Station - Medium and Fighter), did, at Walterboro 
A.nay' ..Ur Field, Wa.lterboro, South Carolina, on ar about 17 Jul.J' 
1945, fail to sign out on the Officers• Register before leaving 
his 1tatian to 'Ti.sit a place more than twsnt:,-tive (25) miles 
therefrom, to wita Savannah, Georgia, in violaticn of para
graph 2, Base Regulation Number 35-2, Headquarters, .Army J.1r 
Base, Walterboro; Anq Air Field., Walterboro., South Carolina, 
dated 31. December 1944• 
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Specification 2J. In that Second Lieuten.a.nt LeRoy F. Gillea.d., A.:ir 
Corps., "',Vl' Squadron, 126th A.rmy Air Forces Base Unit (Combat 
Crew Training Statioo - Mediu.11 and Fighter), did, at Hunter 
Field, Georgia, on or a.bout 17 July 1945, rlth intent to 
deceive Captain Otis J... deMott, .Ur Corps., officially state 
to the said Captain Otis A. deMott., Air Corps., that he -.a 
trying to obtain aircra.rt. passage to Valterboro Army Air Field, 
Walterboro., South ca.rollna, which statement ns known by the 
said Second Lieutenant LeRoy F. Gillead., Air Corps., to be untrue 
in that he l'BS in fa.ct tr~g to obtain aircraft pas$<Lge to 
Dayton., Ohio., or Chica.go, Illinois. 

He pleaded guilty to the Specification of Charge I and Charge I, ·1111uty 
to Specii'1ca.ticn 1, Charge n, and Charge II, and not guilty to Speciti
catim 2., Charge II. He was found guilty of all Charges and Specifi
cations. No evidence of previous convictions was introduced at the trial. 
He was sentenced to be dismissed the service &nd to forfeit all pay and 
a.l.lowances due or to became due. The. reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 
War 48 with the recommendation that the sentence be approved butttat. that 
portion thereof providing for dismissal. be suspended am that portion 
thereof providing for forfeiture in excess of $75.00 per month for aix 
mcnths be remitted. 

3. ibe evidence far the prosecution, brie.O.y s1Jilllll!U'ized., is~ a.a 
follows: 

Upcn stipulation and agreemenj; of the prosecution and the defense, 
the following documents were introduced in evidence, a true extract 
copy of Base Regulation i5-2, dated 31 December 19.44, Headquarters, 
W&lterboro .lrmy Air Field, the duty station of the accused (R. 17, 18), 
requiring tha.t officers visiting places more than 25 miles from euch 
base after duty hours sign oat in "the Register" (R. 18; Pros. Ex. 2}; 
an,' urmumbered memorandum. of the same Hea.dq.iarters, dated 12 June 1945, 
providing that studant officers would not leave the base during duty 
hours without permission o! their squadron c~nding officer (R. 18, 19; 
Pros. Ex • .3) J and a certificate, dated .3 July 1945, purporting to bear 
the signature of the accused and reciting that he had read am understoc:d 
Base Regul.aticns (R. 19; Pros. Ex. 4). · 

The canmanding officer of accused 1 s squadron testified that he did 
not repall seeing the accused on 17 July 1945 am that he did not give the 
accused permisdon to leave the base en that date (R. 17, 18). The base 
adjutant testified that he was the official. cust.odi.an of the "Otticers' 
Register,• that he had examined all entries therein for 17 July 1945 and 
that the name of accused did not appear therein (R. 20, 21). The Register 
!ar that date, lftlich did not bear the accusecl's name, •.s introduced in 
evidmce (R. 21; Pros. EX• 5) • · 

The chief aircraft, dispatcher, Hunter Field, (Georgia) teatif:j.ed 
that lihile he was on duty, 17 July 1945., the accused ca.me in and inquired 

2 ' 
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as to a ride, saying that he ~ted to go. to Chica.go (R. 15, 16). b 
dispatcher told the accued a plane was going out the next morning at 
ttapprox:im.ltely 9:0011 and gaw him a :tom which accused tilled out 1n hi• 
o,m handwriting as to name, home station and destination (R. 16, 17). 
Thi• form, "• log," 'RS introduced in evidence showing: 11Gilaad, L. F., , 
2nd Lt., Walterboro, s. c., Y{A.AF (home station}, Dayton (destination}, 
606 mQ (local phone), 164S (time) 11 (R. 16; Proa. Ex. 1). At the ti.mil 
accused signed in and made application for passage to Dayton, Ohio, thll 
first available plane for that point was •one ta1d.ng oft at approximately 
9,00 the following moming 11 (R. 17}. 

captain deMott, Provoat Marahal, Hunter Field, Savannah, Georgia, ud. 
Sergeant Heard aa.,r accused there about 5:00 or 6:00 o'clock in the late 

· afternoon, l? July 194S, and the Captain told the accused that he had 
'ttTltten orders from the "authorities" (walterboro Field} directing accused 
to retum there imnediately (R. 6, 71 11}. The accused asked to be take:o. 
to ~rationan to pick up his bags (R. 7). Captain devott asked acc...'Used 
1lhy' hi• bag wu there and accused to:J.d him that he was ntrying1n get a 
hop to Walterborott (R. 81 9, 12). :!xarn1nat.ion of the register at "Oper
ations" indicated that accwsed 'WU ~oing to Dayton rather than wa:Lterboro 
(R. 8). Ord9rs had blen iasued that no officer in training could go to 
Sa,rannah without.leaw papers or written orders (R. 8). Accused was 1:e
y-ond fifty- mi.lea ot the Cit:, of wal.terboro at the time (R. 9). There waa 
no complaint a.bout the conduct of accused, he wasn't drinking or insul.ting 
in hi• language, and he acted as an offioer should act (R•.10). 

A statement of the accused subscribed and 8'9ro:m to on 23 July l94S 
was introduced 1n evidence (R. 21, 22; Pros. Ex. 6). In this statement, 
the accuHd e:x:pressl;r denied that he ,ms guilty of Spec1i'1cation 2, 
Olarge n, reciting that he aigmd for a plane leanng Hunter Field for 
Dayton, Oh1o1 but that before the Provost Marshal saw the accused, be 
(the accusedJ was on hie "ft1' to sign out of the roQ and "board the 2140 
bus from Sannnah to Charleston for Walterboro, s. c.n Later when the 
Provost :Marshal asked him a.bout hia bag being at Operations, accused aa:Ld 
"I ,ras tryi:Dg to g9t a tlight· now I'm going to wal.terboro.tt The state
ment contained a recitation bJ' a smmaxy Court officer that accused 
declared that he understood hi• rights under the 24th A.rtide of War, 
acknowledged hi• signature, and appeare~ before such offioer to· anar 
to the contents .of the 1ta.tement (Proa. !!:x. 6). · 

4. rhe accuHd took the stand and made a nom statement (R. 23). 
Insofar. as ia Jlaterial to the charges, he testit'ied that he 11as a life
10111 :f'ritnd ot om Wllliam Batten, who was alao in ithe millta.r.r servioe, 
and who was goiug to get a divorc:e. in Cleveland, Ohio, and needed t1IO 
11:1.tne,na to appear there 1n hia behal.f ud who askad accuaed to go to 
Clewland tor thatpurpoN (R. 24, 25). J.couNd undertook to obtain leaw 
in order to go there but being unable to aecura urr, he decided to 1:r7 
to catoh a plane to Dayton and make the trip ~ (R. 2S, 26}. Hi• 
friem.' • outfit ns achlduled to go onrseas and aceUNd telt there was 
no use of Batten going oversea.a married and. sending money to hi• wite 
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'fiben · the;r •re not getting along so the accused "reasoned 1dth ttd.ngsn 
ud came to the conclusion he might be able to do something (R. 25). 
Accused signed for Dayton (R. 26). Then his conscience began bothering 
hi.D., ntelling me I had no businesa going" and if ,he ttdid go A'll)LH he 
would not be upholding the standards of an officer. He then decided not 

· to go. Therea!ter the Provost :Marshal savr him and when that officer asked 
' accttsed llhat his bag ira.s doing at "Operations, 11 accused said: ttI was 

trying to get a flight. Now I am going to 'Walterboro." Accused left on 
the "1:LiO bus for Walterboro and reported on the Base sometime around 
4:00 that lll0ming11 (R. 26). Accuaed was requ:t~d by' letter, dated~ July 
194.5, over the 1ignature of his commanding offioer to reply by' indorse:ment 
as to why he -.s absent from bed check on the evening of 17 July 1945 
and as to his whereabout, that evening (R. 26; n..r. Ex. E). Accused 
replied that ru. "<lid not return .tro11. town before 2315, 11 that he was present 
.tcrdut7 tha meming of 18 July 1945, and that he •twas in Savunah, Ga., 
and could not obtain transportation to return to base before bed check" 
(Def. Ex. E). The accused l:lellewd th.a Provo1t Marshal misconstrued his 
statement about goinJ back to Walterboro (R. 27) • 

.accused .rurt.her testified· that it was about 1645 houra when he was 

at Hwlter Field seeking a ride to Dayton, that therea!ter he went to a 

allow, and it -.s about 1930 hour11 'When h9 was apprehellded (R. 30). 

Immediately before hi• apprehenaiort he had definitely decided to return 

to Walterboro (R. 31). 


Without objection by the prosecution, the following paper• and docu
ments were introduced in evidence by' the defense: statements of capt. 
dellott and Sergeant Heard executed prior to the date of tr:Lal llhich in 
all material respect• agreed with their testimony given at the trial 
except that tbs appro.:ximate time at which they saw the accused at Hunter 
Fie1d waa t'i.Dd in the reapectiw statements at 1930 houra (R. 22J Def'. 
E.xs. A, B) rather than from 1700 to 1800 hours (R. 7, ll)J two letters 
from a legal fim in Cleveland, Ohio, to 'Wllllaa T. Batten statini, in sub
stance, that h11 case might be tried. there at arrr time he was able to 
appear 10.th two witnesses (R. 23; D!lf. ED. C, D); five money order receipts 
whio:b accuaed testified represented mone;r llhicll he bad sent to his family
( R. 34; Def. sx. F) J 11'.D., AGO Form. 29 •bowing authorizations tor al.lot
monts of' the pay of the a.ccuaed iA the sum: ot t,200.00 monthly- to his 'Wife 
and #.50.00 monthly- to his mother. (R. 34J Def. Ex.a. G, H). - · 

1be 001111aDding oftioer of the accused, recalled u a witneaa by' t.he 
court, testified that he bad no recollection of accuaed askinglia for Ar13' 
type of leave on 17 July- 1945 although he could not positively state that 
accused did not ask him (R. 31, 32). 

s. The pleas ot- guilty and the evidence clearly establish that the 
accu,ed was absent 1d.thout lea-ve tram his .station at Walterboro Arm;r .A.tr 
Field, South carollna, from about 1500 houn, 17 July 1945, to about 1930 
houra, tbe nme dq• 11hea he •• apprehended at Hunter Field, Georgia, 
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and that, 1n violation of base regulations, he .fai.le::i to sign out cm the 

Officers' Register before leaving his station to visit a place more than 

twenty-five miles there!ran, namel;r, Savannah, Georgia. · 


The ool;r controverted issue 1n the trial was 'nth respect to Speci.fi 
catim 2, Charge II, alleging tha.t accused made a false official statement 
to the effect that he was trying to obtain aircraft passage to Walterboro 
Field when in fa.ct he was trying to obtain ai,:craft paseage to Dayton, 
Ohio, or Chicago, Illinois. The accused admit.a that he did undertake to 
secure passage by- air frc:m Hunter Field, Georgia, to Dlyton, Ohio, but 
claims that a few hours later he decided not to go there but to return to 
his duty- station. He further asserts that he told the Provost Mlrshal, 
to whom it was alleged he ll&.de the false statement, that he •was trying 
to get & night. Now I am going to Walterboro." He contends that he 
planned to return to his station by bus and dil:l not state that he was 
trying to get a flight to that place. 

Both the Provost Marshal and sergeant Heard testified positively that 
· accused stated he was trying to get a hop or ride to llalterbaro. The 

evids:i.oe was undisputed. that sane two or three hours earlier, accused had 
made application !or air passage t·o Dayton by registering in a log book, 
although at the same time he h&d orally asked !or a plane to Chicago and 
was informed that the next plane out would be about 9100 o'clock the, !ol
lcming morning. Accused admits that he went to a show, after making in
quiry- about the plane, tut claims that imnediately prior to his appre
hension he bad abandoned his intention of going to Dayton and planned to 
return to his base. 

The night of the evidence is clearly against the accused. 'ftle 
court was fu.lly warranted in disbelieving his claim that he possessed a 
subjective intent to return to his base when all other evidence indicated. 
that he •s trying and intending to go to Dayton. Up until the time he 
was actually apprehended, his every- act disclosed his intention of going 
to Dayton or Chicago. His repudiatioo ot suet., intention under the cir
cumstances was not persuasive. 

Prosecution's Exhibit 6 cCl'lsisted of a written statement made by 
the accused on 23 Jilly 1945. The statement was partially disserving and 
partia~ self-serving insofar as the accused• s ~ilt: was concerned. He 
admitted therein that he signed for a plane leaving for Dayton but denied 
that he told the Provost Marshal that he said he was trying to get a 
.il.ight to Walterboro. No circumstances surrounding the execution oft.he 
document were shown. Inasmuch as tbal statement contained admissions 
against the interest of the accused, it was properly admitted id. thout any 
showing tha. t it iras voluntarily' ma.de, there being no proof whatever that 
the statement -was procured by means that ma;r have caused the accused to 
make a false statement (J£M, 1928, par. 114:!2,, P•' ll?). . P'Urtblraore, 
where an admission of an accused is partially sel1"-serv1ng, the entire 
statement shculd be received, it being the function of the court to pass 
upon its weight and to' reject either part believed to be untrue (See Vol. 1, 
Wharton's Criminal. Evidence, 11th ed., P• 792). 
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6. .lttached to the record of trial is a letter to the "Boards of 
Review," dated l4 August 1945, from E.rst Lieutenant Haydsi c. Johnson, 
Special Defense Counsel, urging clemency and stating that the •defense 
of the accused llli\s injured b7 the recorder's inefficiency.ff The letter 
recite~ that the court, ai'ter two and one-half hours ot delibera.ticn, 
called in the "recorder" (reporter) in order to have the testimony of 
the Provost Y.rshal resubmitted, that the 11recarder1' requested ·permiBSion 
to trmscribe her shorthand notes, that the request -was denied, that sh9 
then attempted with great difficulty and no definite secµence to reai:l 
tran her notes. The trial judge advocate and the president o! the court 
authenticated the record of trial as correct and the defense counsel~ 
author of this letter, signed the record of trial under the certificate,. 
•I examined the record before it was authenticated.tt Apparently he was 
satisfied as to :the correctness ot the record of trial or he would not 
haw signed it• 'lhere is nothing to indicate incorrect transcription of 
the testimony. The unsubstantiated suggestion that the record fa.Us 
accurately or truly to re.fl.act the proceedings• withoo.t detailing ~ 
specific errors, is not persuasive in view of the ·authentication of the 
record and the defense counsel's approval. thereo!. · 

7. ar DeJ;>&rtment records show that the accused is 25 years of age. 
lie is a high school graduate. In civil life he was a registration clerk 
employed by the Police Athletic League• New Yorlc City• a recreation· 
organizaticn. He served in enlisted status in the Regular J.rar,- tran 
2 April 1941 to 25 February 1944, at which latter date he was discharged 
to accept a commisaion in the A.rrq of the United States.· He was inmediatel.7 
ordere~ to active dut;y as a Seccnd Lieutenant, ..ur Corps. 

8. The ccurt was legally ccnstituted and had jurisdiction of the 
accused and the offenses charged. No errors_ affecting the substantial 
right.a of the accused were committed during the trial• In the opini0u 
of the Board of Review the record ot trial is legally suf'i'icient to 
support the findings and the sentence and to warrant con.f.'irmation there
of. Dis~sal ia authorized uooer .Articles ot 'l'ar 61 and 96. 

ge Advocate• 

Jlldge .A.dvocate. 

· 
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SPJGQ - Ot1 285878 1st Ind 

liq ASF, JAGO, Washington 25, D. C. 1. . , , 

TO: The secretary of war 

1. Pursuant to· EJ',ecutiw Order No. 9556, dated 26 May 1945, there 
are transmitted :bereldth tor your action the record of trial and the 
opinion of the Ix>ard of Review in the case ot Second Lie~tenant LeRoy' F • 
Gillea.d (0-713060), .Air Corps. 

2. Upon trial by general. court-r:ia.rti.al tbie officer was .found 
guilt:, of absence 'Without leave C4½ houn), 1n violation of .Article o:r 
wa.r 61 (Specification, Charge I), fa1Jing to sign out in the Of'i'icers 1 

Register before leaving hie station to v.La1t a place 11.ore than twnt,,...:riw 
miles therei'rom (Specification l, Charge II), and making a false of.tidal 
statement (Specification 21 Charge II), both in 'Violation of Jrticl.e of 
War 96. Ha pleaded guilty to Charge I and the lpecitication thereof' arid 
to Specification l, Charge II. le was sentenced to be dismissed the Nr
'\lice and to i'orfeit all pa:, and allo11ances due or to becane due. The 
reviewing authority approved the sentence ud forwarded the record of 
trial for action under Article of War 48 'W1th the recommendation that the 
1!18ntence be approved but that that portion thereof' providing .for dismissal 
be suspended and that portion thereof providing for forfeiture 1n excess 
of $75.00 per month for six months be remitted. 

3. A summar;y of the evidence ~ be found in the accompanying 
opinion of the Eoard ·of B3view. The Board is oi' the opinion that the 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confinnation of the !entence. I concar 1n that 
opinion. 

About 1500 hours, l? July 1945, the accused without authority 
left his duty station at walterboro Anay' Jir Field, Walterboro, South 
~llna, and ,vent to Hunter Field, Savannah, Georgia, a distance o.f owr 
fifty miles from his station. He railed to sign out in the Ofi'ioers1 

Register before going to Hunter Field, as required by base regulations 
1'hen visiting a place more than twenty-.tive miles from such station after 
duty hours. On arrival at Hunter Field, he told the aircraft dispatcher 
that he wanted to go to Chicago. He was told there •re no planes that 
day but one irould be going out the next morning about 9:00 o'clock. 
Accused' then .filled in a form giving his name, and home station .and his 
destination as being "Dayton." This was about l64S hours, 17 July 1945. 
Accused then "Went to a movie. About 1930 hours that evening he was appre
hended by the Provost Marshal of Hunter Field and directed to return to 
his proper station. 'When asked by the Provost Marshal ,my his bag was at 
"Operations,• accused told him that he (the accused) was trying to get a 
ride or hop to Walterboro, his home base. 

http:court-r:ia.rti.al


(132) 

Considering all the circumstanoes, including the prior record 
ot the accused, it is my opinion that the conduct ot the accused does 
not justify his separation tran the servics·. Accordingly, I recomnend 
that the sentence te confirmed but COJ!lllW,ted to a reprimand and tor
teiture of $50.00 ot bis pay per month for six months and that s.a thus 
comnuted1 the 11entence be carried into eacu.tion. 

4. Inclosed ia a. torm ot action designed to carry- into execution 
the toreg~i.Dg reCOilllll8ndation, should it ID8et. with your approval. 

2 Inola MYR>N C. CRAMER 
l. Bao ot Trial · Major General 
2. Form ot action '1l.e Judge lidwcate General 

( Sentence confirmed but cosmuted to a reprim.a!•d and !or!eitues o! ~so. 
per month !or six months. entence as commuted ordered executed.,. GClrtO 493 
15 Nov 1945). ~ . ' 
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WAR DEPARTMENT 
Army Service Forces 

In the Office or The Judge Advocate General 
ilashington, D. 0 • 

. 
SPJGH-CM 285893 

UNITED STATES FOURTH SERVICE CO?JMAND 
ARMY SERVICE FORCES 

v. Trial by G.O.M., convened at! 

! 
Moore General Hospital, 


Second Lieutenant HA.ROLD Swannanoa, North Carolina, 

Vi. MILIER (0•2055124), 25 August 1945. Dismissal 

Infantry. ) and total forfeitures. 


OPINION of the BOARD OF REVm7 

TAFFY, GAMBRELL and TREVETHAN, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the .following Charge and Specifi 
cation: 

CP..A.RGEs Violation of the 61st Article of War. 

Specification: In that 2d Lt. Harold W. Miller, Detachment 
or Patients, Moore General Hospital, Swannanoa, North 
Carolina, did, without proper leave, absent himself from 
his organization and station at Moore General Hospital, 
Swannanoa, North Carolina from about 26 February 1945 to 
about 15 August 1945. 

He pleaded not guilt7 to and was found guilty of the Charge and the 
Specification. Evidence was introduced of a previous conviction of ac
cused by a general court-martial on 18 February 1945 for ~iOL from 
ll January 1945 to l February 1945, for which he was sentenced to be 
reprimanded and to forfeit one hundred dollars of his pay per month for 
a period or three '(3) months. In the present case he was sentenced "to 
be dishonorably discharged the service and to forfeit all pay and allow• 
ances, due or to become due. 11 The reviewing authority approved the sen
tence and rorwarded the record of trial for action under Arti~le of War 48. 
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3. Evidence tor the prosecution: 

Accused's initial absence without leave on 26 February 1945 
from his organization, Dete.chment of Patients, li.oore General Hospital, 
Swannanoa, North Carolina, was established by the introduction of a 
certified extract copy of his organization's morning report (R. 13; 
Ex. 1). His return to military control on 15 August 1945 was estab
lished by the testimony of Captain Frederic L. Rogers, Provost l~rshal 
stationed at r.:oore General Hospital. Captain Rogers testified that he 
took accused into custody at the City jail in Hendersonville, North . 
Carolina, on 15 August 1945, and that accused was at that time dressed 
1n civilian clothes {R. 11, 12). A State patrolrr.an testified that he 
and an F.B.I. agent apprehended accused while the latter was working as 
a soda fountain clerk in the bus terminal at Chimney Rock, Nortl: Carolina, 
on 15 AU&'U8t 1945, and that they took him to the city jail in Hendersonville.. 
When apprehended accused was dressed in civilian clothes and was wearing 11an 
honorable discharge button .from the Armed Service on the left wing of his 
collar" (R. 8, 9). It does not appear of record, but it is a fact of 
which the court was entitled to take judicial notice that the hospital 
is distant .from Chimney Rock approximately 45 miles. 

4. Evidence for the defense: 

The accused, after being advised by the court as to his rights 
as a witness, elected to testify under oath. He has had 22 years of 
service in the Army, of which 20½ years were served in an enlisted status. 
As a member of the 70th Tank Battalion he served 1n the African, Sicilian 
and French campaigns and was eomraissioned on the battlefield in Sicily on 
30 August 1943. He has been awarded the Silver Star and the Purple Heart. 
While he was AWOL he paid a visit to the hospital with a baseball team 
which played the hospital team, but so far as he knows he was not recog
nized by anyone at the hospital. During the time be was workine 1n the 
bus terminal at Chimney Rock he saw "quite a few 11 people from the hospital 
and realized that sooner or later he would be recognized. The reason he 
was wearing civilian clothes when apprehended was that he had no sumt1er 
uniform. In response to a question as to why he "went AWOL", he replied 
111 can't answer that, sir, because I don't know." He testified, however, 
that he intended to return voluntarily to his station. On cross-e::x:amination 
he testified with respect to the honorable discharge button "I found it, 
eir. Why I wore it, I don't know" {R. 17-19). 

First Lieutenant William J. Garvin, Medical Corps, of the Neuro

psychiatric Service, Moore General Hospital, testified as a witness for 

the defense, in substance as follows: He has examined the accused and 

found hill to be "sane, responsible for his acts; that he is prone to 


\ 

periodic emotional instability and is addicted to alcoholic excesses." 

The accused also has "psychopathic tendencies" {R. 14•15). 


5. Before arraignment of accused, defense challenged two members 
of the court, Lieutenant Colonel Thomas B. Vlilson and Captain Vernon C. Wilson, 
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'~or cause on the basis that these two officers sat on the trial of a 
closely related case. 11 Defense declined to define more precisely- the 
ground 0£ the challenges and both challenges were denied by the court 
in closed session (R. 3). It was subsequently shown that tbe basis or 
the challenges was that these two officers bad aat on a general court
martial which tried and convicted accused of an AWOL offense on 18 Febru
ary 1945 (R. 14, 20; Exs. 3, 4). Denial ot the cballenfes did not 
prejudice acy substantial rights of the accused. CM 243215, ~, 
'Z7 B.R. 305,308. In that case the Board of Review said (p. 308}s 

"The court having previously tried the accused, it must 
be presumed to have had knowledge of the prior convictions 
during the trial of the instant case. The q1.4estion here, 
however, is not one of evidence, aa no evidence of that 
nature was offered by the prosecution at this trial, but one 
or procedure. The procedure followed by the convening au• 
thority- ot referring this case to the aame trial court, under 
these circumstances, bas the same objectionable feature, namel7, 
admitting evidence ot prior convictions. It has always been 
peculiar to military justice th&t a court•martial may, at the 
same time, try an accused for numerous ottenses notwithstanding 
their dissimilarity- in kind or difference in time ot commission. 
It the offenses in the subject case had been committed prior to 
the trial ot 28 August, there could have been no valid objection 
to including under an additional charge these ver;r offenses and 
the court could have properly tried all of the charges at the 
same time and in that manner have bad bef'ore it the evidence or 
all of' the offenses." 

In the Owen case, as in the present case, the offense involved in the 
second trial was identical with the offense involved in the tirst trial, 
namely, AWOL. Likewise, in each case the accused frankly admitted that 
he was absent without leave. The knowledge by- one or more members of 
the court, therefore, that accused had previously been convicted ct a 
similar offense could have been ot no moment in arriving at a verdict 
ot guilty. Such knowledge may have been taken into account in fixing 
the penalty; but this could not be complained or, because evidence of 
the previous conviction was admissible upon the sentence. 

6. The prosecution's uncontradicted evidence of' accused's absence 
without leave, taken with aceused 1s own admissions, required a finding of 
guilty of' the of'fense alleged. 

While the sentence that accused be "dishonorably discharged 
the service, etc." was in the form appropriate for an enlisted man 
rather than a.commissioned officer, the sentence was nevertheless legal. 
It has uniformly been held that "dismissal" and "dishonorable discharge" 
are -legal equivalents. CM 249921, Maurer, 32 B.R. 229, 235. 



(lJ6) 

7. The records or the War Department show that accused is 40 
years or age and single. He enlisted in the Regular Army in 192.3, when 
he was 18 years of age, and has been continuously in the service since 
that time. After completing 20-} years of enlisted service in the Tank 
Corps, he was given a battlefield appointment as second lieutenant, AUS, 
on JO August 194.3 by command of the Commanding General or the Seventh 

. Army. On 28 January 1944 he was awarded the Silver Star for gallantry 
in action; and on 7 July 1944 he was awarded the Purple Heart tor "slight" 
wounds received in action in France on lJ June 1944. 

Accused was tried and convicted by a general court-martial" on 
18 February 1945 for AWOL f'rom ll January 1945 to l February 1945, tor 
which be wae sentenced to be reprimanded and to forfeit one hundred dol
lars or hie pay per month :for a period of three (.'.3} months. 

8. The court was legally constituted and had jurisdiction ot the 
accused and the subject matter. No errors injuriously affecting the s~b
stantial rights of the accused were committed during the trial. In the 
opinion ot the Board ot Review the record ot trial is legally eu.f'ficient 
to support the findings of guilty and the sentence and to warrant con• 
firmation of the sentence. The sentence imposed is authorized upon con
viction of a violation of Article ot War 61. 
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SPJGH-CM 285893 1st Ind 

Hq ASF, J.tGb, Washington 25, D. c. 

TOz The Secretary o! War. 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board o! Review in the case o! Second Lieu
tenant Harold W. Miller (0-2055124), In!antry. 

2. Upon trial by general court-martial this officer was round 
guilty of absenting himself from his organization, without proper 
leave, tor a period o! 5 2/3 months, in violation o! the 61st Article 
o! War. He wa9 sentenced to dismissal and total for!eitures. The re
viewing authority approved the sentence and !orwarded the record of 
trial for action under Article o! War 48. 

3. A summary ·or the evidence may be !ound in the accompanying 
opinion ot the Board of Review. The Board is o! the opinion that the 
record o! trial is legally suf!icient to support the !indings and the 
sentence and to warrant confirmation o! the sentence. I concur in 
that opinion. The uncontradicted evidence shows that accused, while_ 
stationed at Moore General Hospital, Swannanoa, North Carolina, as a 
member o! the Detachment o! Patients, absented himself without leave 
on 26 February 1945 and remained absent until he was apprehended on 
15 August 1945 at Chimney Rock, North Carolina, a distance o! some 45 
miles from his station. When. apprehended he was dressed in civilian 
clothes, was wearing an honorable discharge button on the wing o! his 
collar and was working as a clerk behind a soda !ountain. 

This ofticer was previously tried by a general court-martial 
on 18 February 1945 for absence without leave from 11 January 1945 to 
1 February 1945. In that case he was convicted and sentenced to be 
reprimanded and to for!eit JlOO ot his pay per month tor three months. 
The order carrying the sentence into execution was promulgated on 
23 February 1945, which was three days before the commencement o! his 
absence without leave in the present case. 

In view o! the long duration of accused's absence, the tact 
that he was apprehended wearing civilian clothes and an honorable dis
charge emblem and the tact that he had been convicted o! a similar or
tense only a !ew days prior to the commission of the present o!!ense, 
I recommend that the sentence be confirmed but that the forfeitures be 
remitted and that the sentence, as thus moditied, be carried into execution. 

4. Inclosed is a form ot action designed to carry the above recom
mendation into e!!ect, should such recommendation meet with your approval. 

~ Q!..~·~ ...... 

2 Incle MYRON C. C.Rllr.ER 
1. Record o! trial J,Jajor General 

_3!_!_o_rm_o_t_a_c_t.!~---·---~e Judge Advoeate General 
( Sentence confirmed, for!eitures remitted. GCYO 481, 15 Nov 1945). 





"l'lAR DEPAR'n!ENT 	 (l:3f) 
Arrcy- Servioe Foroes 


In the Office of Tll.e Judge Advooa.te General 

Washington. D. c. 


SPJGK - CM 285927 l O SEP W-45. 

UNITED STATES 	 ) ANTILLES DEPARTMENT 

) 


v. 	 } Trial by G.C.M.., convened at APO 

) 851, o/o Postmaster, :Mi.a.mi, Florida., 


Second Lieutenant STANLEY ) 7 August 1945. Dismissal. 

· B. GIEUIEC (0•1119304), ) 

Corps of ~ineers. ) 

-------------------~---------OPII:ION of the BOA.RD OF REVIJ!.YI 

. LUCKIE, MOYSE ard SYKES, Judge Advooates.' 


1. The record of trial in the cue of the officer named above has 

been examined by the Boa.rd of Review am the Board submits this, its 

opinion, to The Judge Advocate General. · · 


2. The accused was tried upon the following Charges and_Speoifioationst 

CHARGE& Violation 	of the 85th Article of War. 

Speoificationa In tha.t 2nd Lt. Stanley B. Gienieo, attached 
unassigned to Company nc• (Infantry' Batta.lion Ntul!ber Two), 
Replacement Battalion, APO 850, o/o Postmaster, Miami, 
Florida, was, at APO 850, c/o Postmaster, Mia.mi, Florida., 
on or about 8 July HHS, found drunk while on duty as Post 
Officer of the Day. , 

ADDITIO?lAL CHAJWEa Violation of the 96th Artiole of War. (Finding 
i of not gu~lty.) 

Specification& (Finding of not tuilty). 

He plea.dad riot guilty to all Charges and Specifications. He was found guilty 
of the original Charge and its Specification, not guilty of the Additional 
Charge and its Speoifioation, and was sentenced to be dismissed the servioe. 
No evidence of a.rv previous conviction was introduced. The reviewing authority 
approved the sentence and forwarded the record of trial for action uncter the 
provisions of Article of War 48. 

3. The evidence.for the prosecution, in so far as pertinent to the 

Charge and Speoifioation of which aooused was found guilty. shows that the 

accused by appropriate orders of his organiza.tion had been desigI,18.ted a.s 

Post Officer of the Day for 7 July 1945. His tour of duty was from 1630 

hours .on that, date until 1700 hours on the following day. He relieved his 

predecessor about 1645 hours on 7 July 1945 and undertook performance·or 
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such assigned duties at APO 860 where his orge.nizationwas looated. At thi1 
time he was sober (R. 1.a,11. Pros. Ex. 1). · 

About 0230 hours on 8 July 1945, accused approached the. gua.rd at 
Post No. l in the stockade, "urinated on the plants," and asked £or the 
Corporal of the Guard. \'llien the corporal appeared, he was ordered by aoouaed 
to 111line up the prisoners in formation~ 11 Some difficulty was encountered 
in forming the prisoners. Accused approached and asked one of them if he 
did not like the fonnation. Upon receiving a negative answer, he informed the 
prisoner, that he could put him in solitary confinement. Vfuen another prisoner 
stated, . "Lieutenant, you are doing that because you a.re drunk, 11 accused took 
the pistol from his holster, pulled the 11slide back and forth" and said, "Step 
out you black bastard and repeat tha.t in front 0£ me. 11 The Corporal of the 
Guard 11grabbed" accused by the arm and unsuccessfully tried to take him. "out. 11 

He then oalled the Staff Duty Officer who "showed up and took him /jocuse§ 
along with him" (R. 20,26,29,33,50). 

According to one of the prison guards, accused wa.s "drunk, 11 his 
overseas cap was "crosswise, 11 he was 11zigzaging, 11 he talked 11inooherently," 
a.rd he had an "alcoholic SI:lell. 11 Two other guards expressed the opinion 
that accused was 11a.ppa.rently drunk" and testified that his "tongue was 
hea"Y, 11 that he did not wa.lk 11norma.lly" or 11zigte.ged," and that he 'ilmelled · 
of liquor, 11 although oDB of them also stated that e.ccuaed wa.a Rorderly. 11 

A corporal on guard testified that accused was "zigzaging a. little," smelled 
of alcohol, had a "heavy tongue 11 and had been 11drinldng" but treated them 
11deoently and with courtesy. 11 Five prisoners also testified to the effect 
that accused was drunk, that his shirt wa.s uout of ple.oe11 and his cap on 
"cross-wise, 11 and that he "zigza.gedn (R. 20,22, 25-27,:n, 34, 37,42,45,47,48, 
51). 

The Staff Duty Officer, First Lieutenant Henry o. Rhodes, who 
• 	 asked accused to accomplil.Il¥ him from the stockade to Post Hsadquarters, 

noticed "a strong odor of alcohol II on accused's breath and that he was 
"unsteady on his feet at timea. 11 He then suggested that aooused report 
to the ":Medical OD" for an examination. Accused agreed "readily" and left 
Lieutenant Rhodes who later drove to the hospital and aakened the sleeping 
Cha.rge ot Quarters but could not find accused. He found accused in bed in 
hie hutment and wu told that he had been unable to find anyone in the 
hospita.1. They returned to the hospital .where a.ocus ed submitted to a. blood 
alcohol teat a.bout 0400 hours which showed 11 Blood Alcohol 2.0 mgs per 1 oo 
blood. 11 

• In the opinion 0£ Lieutenant Rhodes, accused was "intoxicated" to 
an extent which impaired the rational and full exeroiae of his menta.1 am 
physical ·faoultiea. Aooused was, however, "orderly" at all times and he 
did not take his pistol from him. Captain Fra.noiaco Velez, m, who examined 
accused at the hospital testified th.at he noticed accused had an "alcoholic 
breath" and that his eyes were a .triittle blood shot." Hi.a opinion was that 
accused was not 11drunk:11 but was under the 11inf'luence11 sufficiently sensibly 
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to impair the rational a.nd full exercise of his mental a.nd physical faoulties. 
He also testified that thi9 report u to alooholio content of accused's blood 
meant that aocused "had been drinking. 11 A condition normally called "dea.d 
drunk" is manifested by a· blood oontent of from "3 to 4 11 mgs per l oo of 
blood. 

4. For the defellBe, the a.ooused, whose rights as a. witness ha.d been 
explained, eleoted to testify. He had been in mili ta.ry sernoe for forty 
months a.nd was commissioned on 7 February i945. In oivil life, he wa.s a 
ooa.l miner. He arrived in Puerto Rioo on 28 June a.nd had never before 7 
July been on duty a.a Officer of the DB¥. About 1300 a.nd 1400 hours on 7 
July, he ha.d a. 11rum a.nd coke11

· but took no other drinks before reporting for 
duty as Officer of the Day. After his tour of duty began, he performed the 
usual duties and then went to a. shaw. About 1930 hours, he went to the 
Officers' Club where he stayed thirty minutes. He a.gain visited the Club 
a.bout 40 minutes later for a. short time and returned there about midnight 
where he remained until 0245 hours. He drank nothing intoxicating except 
for 11 a. mouthful II of whiskey in &. glass whioh he mistakenly picked up for his 
own from a table where a large number of glaaaes res.:ted during the progress 
of a dance. Aooused further testified that he then went to the post stookade 
to oheok the prisoners beoause he wu responsible for them. When the prisoners 
began to "mill around" he 11r&.isedII his pistol but did not oa.11 one of them 
&. 11blaok baatud." or tell him to repeat any remark. l'ihen the Sta.ff Duty 
Offioer arrived., aooused told him he had ·one drink a.t the Offioers• Club. 
He voluntarily submitted to the blood teat suggested by the Staff Duty 
Officer a.nd he denied that he was drunk or in suoh a oondition that his 
mental and physioal faoultiea were sendbly imp&.ired by intoxicants. 

Captain Robert c. Ka.ssner, CAC, testified that he saw aooused at 
the Offioers' Club at 2020, 2200 a.nd 0200·houra on the night involved and 
tha.t a.ooused ''walked alright." He did not notice whether aooused was 11drunk11 

and ndidn't smell aloohol.Q On orosa-exa.mination., witness stated that he 
had taken "an oooa.aional drink:n between 2200 a.nd 0200 hours. 

Captain Joseph Osmanski. CAC, testified tha.t he also attended the 
dance at the Officers• Club on the night or 7 July. About 2200, 2300 and 
0100 hour•• he H.11' aooused briefly. On ea.oh ooouio~... aooWS!td appeared to 
be normal. 

Two other offidere testified as to aoouaed•s apparent aobriet7 on 

the oooasions they noticed him at the Officers• Club. One of them llho re

lieved aooused as Officer ot the Day- about 0400 hours noticed "nothing 

unusua.l. 11 as to the condition of &.ooused at the time. 


5. l'h8 Speoifioation' a.lleges that the aooused at .APO 850 on or about 
8 July 1945 we.a found drunk while on duty a.a Post Otfioer or the Day. The 
elements of the offense alleged are being tound drunk while in the pertorma.noe' 
of miUt&ry duty a.nd •any· intoxioation which is •llffioient sensibly to . 
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impair the ra.tional a.nd :t'ull exeroise of the mental and p~sioa.l fa.oultiea 

is drunkenness within the mea.ning of the Article of War LB"fl" (.MOM, 1928, 

par. 145). 


The uncontroverted evidence shows that the a.ooused during the late 
e.i'ternoon of 7 July 1945 had properly assumed and entered upon the performance 
of duties as Post Offioer of the Day at APO 850 for a period of 24 hours. The 
evidence for the prosecution shows that about 0230 hours while acting as 
Officer of the Day the accused appeared a.t the. Post Stooka.de where he required 
the prisoners to turn out for a formation. According to the testimony of 
four of the prison guards, the accused at this time was either "drunk:,• 
1'appe.rently drunk11 or had been "drinking, n his tongue was 11heavy," he 
smelled of "liquor, n he was 'zigza.ging, 11 and his overseas cap was on oross:
wise. How;ever, accused treated them w1 th "oourtesy. 11 Five of the prisoners 
who had been summoned to the formation from the "arms of Morpheus" noticed 
that aocus ed 11zig,:a&ed, 11 and that his. oa.p was e.skEJW and shirt "out of place. u 
In their opinion, accused we.a drunk. The start Duty Offioer who had been 
called to the Stocka.de by the Corpora.! of the Gus.rd smelled na. strong odor 
of alcohol11 on accused's breath and noticed that he wa.s "unsteady on his 
feet a.t ti:mes 11 as they returned to Post Hea.dquarters from the Stookade, and 
he concluded that accused was 11intoxioa.ted." Aooused's condition was not 
suffioiently reprehensible to warrant his being relieved of his side-arms 
because he was "orderly." A blood alcohol test a.bout 0400 hours revea.led 
the presenoe of 112.0 mgs per 1 oo blood" which meant that a.ooused had been 
"drinking. 11 In the opinion of the medical officer who examined him, the 
accused wa.s not 11drunktt but was under the ninfluenoe" of alcohol sufficient 
sensibly to impair the rational and full exercise of his mental and ph:ysioal 
fa.oulties. On the other hand, the evidenoe for the defense, elicited from 

-witnesses who had only a limited opportunity to observe the aooused is in
oonolusi ve in that it is merely to the effect that he a.ppea.red to be normal 
when they saw him. Such e.:videnoe would, however, tend to substantiate the 
testimony of aooused that he was sober and that the one ''mouthful 11 of whiskey 
he had taken while·on duty was ca.used by his drinking from the "wrong" glass, 
had the court elected to believe the aoousad. The court wu entitled, 
particularly in view of the direct testimony of the prosecution's .numerous 
witnesses, corroborated by the blood alcohol test, to disbelieve the testimony 
of the aocused. There is disclosed no apparent reason to disturb the findings 
of the court which were appropriately within its province. The record con
tains clear, direct and abundant evidence establishing beyond a reasonable 
doubt that a.ocused was under the influence of alcoholio liquor usuffioient .. 
sensibly to impair the rational and full exeroise" of his 11mantal and 
physical faculties" while on 4µty in the perfonnanoe of the alleged military 
duty, ~ therefore amply supports· the court's findings of guilty of the 
Charge and its Specification. 

6. War Department reoords show thllt aooused is 26 years of a.ge. He 
· entered on aotive duty as an enlisted man on 4 May 1942 and served in the 

Corps ot llngineen. He was oommissi?ned seoo:od lieutenant on 7 February 
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1945. after sucoessfully completing Officers' Candidate Sohool at Fort , 
Belvoir• Virginia. 

7. The oourt was legally oon.stituted and had· jurisdiction over the 
accused and the offense. No errors injuriously affecting tho substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the reoord of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant cpnf'in:iation thereof. 
Dismissal is :mandatory upon conviction of an officer of a violation of 
Artiole of Yla.r 85. 

Judge Advooa te 

(On Leave) Judge Advocate 

~dge Advocate 
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SPJGK •. CM 285927 lat Im Sf,-

TO• '.rhe Secretary of War 

1. Pursuant to Elcecutive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial al'ld the opinion 
of the Board of Review in the case of Second Lieutenant Stanley B. Gieniec 
(o-~;19304), Corps of Engineers. 

2. Upon trial by general oourt-artial this officer was tou:nd ~lty 
ot being drunk lib.ile on du.ty as Poat Officer of the Day at APO 850 on 8 
July 1945 in violation ot Article of War 85. He waa fou:nd not g11ilty of 
a.seaulting certain prisoners at the same time am place by menacing them 
with a pistol in violation of Article of War 96. He wu sentenced to dis
llliual. The reviewing authority a.pproved the sentence 8lld forwarded the 
record of trial for action u:nder Article of We.r 48. 

3. A. su:mma.ry of the evidence may be found in the aocompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the reoord 
of tria.l is legally sufficient to support the findings and the sentence. 

A.bout 0230 hours on 8 July 1945,while he was Post Officer of the 
Day, the accused appea.red a.t the Post Stock.a.de where he r•quired the prisoners 
to turn out tor a. formation. Although he treated the prison guards with 
"courtesy, 11 he wu nzigzaging," his tongue was nhea:vy, n his cap wu on 
cross-wise, and he smelled of "liquor." The guards testified that he wa.s 
"drunk," "apparently drunk:11 or had been "drinking." Accused who left the 
Post Stockade with the Sta.ff Duty Officer 'Who had been summoned there wu 
u.nstea.dy on his feet "a.t timesn and had "a strong odor of alcohol" on his 
breath, a.a they went to Poat Headquarters. The Staff Duty Officer concluded 
that accused wu "intoxioa.ted." About 0400 hours, a. blood alcohol test on 
e..ccuaed revee..led the preeence of 112.0 mgs per l oo blood" 'Which lllflant that 
he had been "drinking." In the opinion ot the medical officer who examined 
him, a.cowsed wa.a not "drunk" but was under the "influenoe" of aloohol suf
ficient seDSibly to impair the ration.a.I and full exercise of hia mental 
and peysioal faculties. The aocuaed denied that he was drunk: a.nd claimed 
that he had ta.ken only one drink while on duty which resulted from his taking 
the nwrong" glasa from. a table e..t the Officers' Club. 

DruDkenneas on duty. in. Ti~l;tion ot ·Article ot War 85, particularl7 
in time ot war. la a serious offense. In Tiew, however, of his more than 28 
month.a of enlisted servioe without &If¥ previous eo~viction, his having been 
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a oommiaaioned officer tor only fiw months, and his amena.bility to higher 
authority on the mght in question end •oourtesyn to the guards. iXldioating 
that he was not grossly drunk, I recommend that the sentenoe be confirmed 
but commuted to a reprimand a.nd forfeiture of $50 ot his pay per month 
tor a period ot six months and that, aa thus modified. be ordered executed. 

4. Inolcaed is a form ot aotion designed to oarry into execution the 
toregoi1:1g reoomme:oda.tion, ahould it meet with your appron.l. 

~'~ I ~ ' .~~ ,,.....___~-, , 
2 Inola MYRON C: • ·CRAMER 

l. Record of trial lhl.jor General 
2. Form of action The Judge Advocate General 

( Sentence confirmed but col:WUlted to a reprimand and forfeipires o! $50. 
pay per month for six months. GCMO 1.47, 21 ~ept 1945)0 
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WAR DEPARTMENT 

Ant.r:r Service Forces 


In the Ortice ot The Judge .Advocate General 

Washington, D. c. 


SPJGN-CM 286100 

UNITED STATES ) THIRD AIR FORCE 

v. ~ Trial b7 o.c.M., convened at 
) Alexandria Army Air Field, 

Second Lieutenant WAYNE W. ) Alexandria, Louisiana, 2l August 
PERXINS (0-'778247), Air ) 1945. Dismissal, total forfeitures 
Corps. ) ' and confinement for five (5) years. 

OPilUON or the. BOARD OF REVlD'l 
LIFSCOMB, O'CONNOR and MORGAN, Judge Advocates 

1. The record o! trial in the case o! the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General •. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE Is Violation of the 96th Article ot War. 

Speci!ication 11 (Finding or not guilty). 

Speci!ice.tion 2: In that Second Lieutenant Wa;yne W. Perkins, 
329th Army Air Forces Base Unit, Squadron S, ilenndria 
Army .Air Field, Alexandria, Louisialla, did, at.Alexandria, 
Louisiana, on or about 20 June 1945, with intent to defraud, 
willfully, unlawf'ully and feloniously utter as true and 
genuine a certain customer's dratt, 1n words and f'1gures as 
f'ollows, to-wit: ' 

84-24 GUARANTY BANK & TRUST CO. 84-24 
of Alexandria, La. 

Alexandria, La., June 20 1945 
Pay to the 

___c_a.._s_h______________ $75 _oo___order or 

_s:.;ew,v~e..nt.1._.,F_iv_e~&-=no;::,1/..cl::.;:OO_,__-_-_____________________ Dollars 
with exchange 

http:nt.1._.,F_iv_e~&-=no;::,1/..cl
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value received and charge the aame to account of ' 

To Valley Natiopal Bank ) 2nd Lt 

/.p/ John L Rankip 


___u.._g......,_A__r....iz...,o...na_____ ) o-7458247 AAAF. 

a writing or a private nature which might operate to the 
prejudice or another, which said customer's drart was, 
as he, the said Second Lieutenant Wayne w. Per~ins, then 
well knew, ralsel7 made and forged • 

. 
CHARGE II: Violation or the 93rd Article ot War. 

Specification: In that Second Lieutenant Wayne W. Perkins, 
***,did, at Alexandria Louisiana, on or about 20 June 
1945, with intent to de.f'raud, f'alsel7 make in its entirety 
a certain customer's draft in the f'pllowing words and 
figures, to-wit: 

84-24 GUARANTY BANK & TRUST 00. 84-24 
of Alexandria, 14. 

Alexandria, La., June 20 1945 

Pa7 to the, oorder of' ___c..li.i:.Fl.;;;h___________ $75 _Q..._____ 

,..se_y_e.,..n_t_z...F...i...,.ye.....,_....,&_.n....2...L....1...00_-_.._______....__________ Dollars 
with exchange

t:ll-
value received and charge the same to account of 

To Valle;r National Bank ) 2nd Lt
Lei John L fu!qkin 

_...,.uma ..... 0-7458247 AU........Ar..._izopa=----- ) 


which said customer's draft was a writing of a private nature 
which might operate to prejudice of another. 

CHARGE III: Violation or the Eeth .Article of' War. 

Specification: In that Second Lieutenant Wayne w. Perkins, 
***,having been duly placed in arrest at Alexandria 
Army Air Field, Alexs.n,dria, Louisiana, on or about 
20 June 1945, did, at Alexandria Army Air Field, Alexandria, 
Louisiana, on or about 20 June 1945, break his.said arrest 
before he was set at liberty b7 proper authorit7. 

2 
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CHARGE IV, Violation of the 61st Article of War. 

Specifications In that Second Lieutenant Wayne W. Perkins, 
***,did, without proper leave, absent himself from 

· 	 his organization and station at .Alexandria Army Air 
Field, ilexandria, Louisiana, from about 20 June 1945, 
to about 24 June 1945. 

The accused pleaded not guilty to Charges I and II and the Speci.fi• 
cations thereunder, but guilty to Charges III and IV and to their 
respective Speci.ficationJ• He was acquitted of the offense alleged 
in Specification 1, Charge I, but found guilty of that Charge as well 
as all other Charges and Specifications, and was sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor, at such place as the reviewing 
authority might direct, for five years. The reviewing authority ap
proved the sentence and .forwarded the record of trial for action under 
Article of War 48. 

3. The evidence for the prosecution shows, largely by stipulation 
as to the facts to which bank employees and others would testify under 
oath if present, that the accused, on 20 June 1945, requested the as
sistant cashier of the Guaranty Bank & Trust Company, .Alexandria, 
Louisiana, to accept a customer's draft from him in the amount of 
seventy-five ($75.00) dollars. Because the accused on a prior occasion 
had received payment from the bank on a draft which had not been honored, 
his request was refused. Thereupon the accused prepared a draft on a 
.fictitious bank; affixed a .fictitious name as drawer; indorsed the ini
tials of the cashier, indicating approval, in the upper left corner; 
and presented the completed instrument to a teller in the bank for pay
ment as an approved customer'a draft (R. 8, 9, 10, 12-13; Exs. 2, 3, 5, 
7, 8). Payment to the accused was made by the teller and the error was 
subsequently discovered (R. 9; Ex. 3). The accused was apprehended, 
identified by the bank employees involved, and placed in arrest in 
quarters at 1700 on the day of the offense (R. 7, 8, llt Ex. 1). He 
broke arrest within an hour and thirty minutes and absented himself 
without leave. He returned to military control and arrest in quarters 
on 24 June 1945 (Ex. l). 

4. No witnesses, other than the accused, appeared .for the defense. 
Several depositions were, however, introduced indicating that the charac
ter of the acoused prior to the offenses waa good or excellent, and that 
his honesty and integr~ty had never been questioned (R. 12-16; Exs. 6, 
9, 10, 11, 13). . . . . 

5. After the accused's rights with respect to testifying, making 
an unsworn statement, or remaining silent were .fully explained to him 
by the court, he elected to testify under oath. In substance he stated 
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that his financial condition was bad because or the purchase of an 
automobile, his monthly allotment to bis "folks", the cost of keeping 
a wife in Alexandria, and damage to his automobile by fellow officers. 
He explained that he would not request financial aid of his parents~ 
because be fancied they favored his brother and sister over him, that 
disappointment over the nature of bis assignment in the Army had caused 
him to •turn to drink•, and that he had thrown aside "the difference 
between right and wrong• and cashed the draft in a •minute of frustra• 
tion.• Realizing that he would be caught and becoming frightened, he 
"ran to Houston, Tex.as.• Although be then apparently wanted to ~t 
away rrom the Arm;r, be came back because "the Army was still in Lhii} 
eyes 11 (R. 17, 18). Upon questioning by the prosecution, he stated that 
the taots set forth in the stipulations as to the testimoey of the bank 
employees were true and correct. He identified the instrument upon 
which he was paid seventy-rive ($75.00) dollars, admitted that he had 
prepared it, and acknowled~d that the fictitious name written as drawer 
of the draft •came out of Lhii} mind" (R. 18, 19). 

6. The Specification of Charge II alleges that the accused did, · 
on or about 20 June 1945, •with intent to detraud, falsely make in its 
entirety a certain customer's draft" which "was a writing or a private 
nature which might operate to prejudice ot another." This act was set 
forth as a violation ot Article of' War 93. Specification 2 of Charge ·I 
alleges that he did, on the same date, lfwith intent to defraud, will
fully, unlawfully and feloniously utter as true and genuine" the same 
customer's draft, which he •then well knew" was "falsely made and 
forged." This latter offense was laid under Article ot War 96. 

"Forgery is the false and fraudulent making or altering 
of an instrument which would, if genuine, apparently impose 
a legal liability on another or change his legal liability 
to his prejudice" (WM, 1928, par. 149J). 

To constitute the additional separate and distinct offense of uttering 
a rorged instrwnent "there must be a knowledge that the instrument is a 
forgery, and there must be an intent to defraud. The intent to defraud 
may be implied where knowledge of the falsity of the document is shown" 
{IDM, 1928, par. 152.9.). 

The evidence clearly shows that the writing here in issue was 
talse, and that the accused ma.de it, presented it tor payment, and was 
paid thereon. The accused himself admitted that he had "prepared" and 
•cashed" the worthless draft. Moreover, he was positively identified 
by the bank employees as the person who ca.shed and apparently prepared 
it. There is, therefore, no reasonable doubt as to the guilt of the 
·accused as alleged in these Specifications. 

7. The Specification of Charge III alleges that the accused, on 
or about 20 June 1945, after being duly placed in arrest, broke his 
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arrest before being set at liberty by proper authorities. The Speoiti• 
cation ot Charge IV alleges that he absented himself from bis organization 
and station from about 20 June 1945 to about 24 June 1945. The evidence, 
as established by competent w!tnesses and the dul;r authorized extract 
copies ot the morning report ot the organization to which accused was 
assigned, as well as by his own testim.on;r, 1howa that accusea. was dul;r 
placed in arrest in quarters and that he.broke·bis·arrest and absented 

· bimselt from his quarters £or a period 'or about tour days. 

8. The records ot the War Department ah01r that the accused is 

apprarlmately Z3 years of age. He aened as an air cadet pilot from 

21 Jul;r 194.3 to Z3 May 1944, when he accepted an appointment as a second 

lieutenant. His entire service bas been in this count:r;y. He is married, 

but be states that bis wife left him' because or his misconduct, appe.rentl;r 

resulting from the use ot intoxicating l~quors. 


9. The court was legally constituted. No errors inJurioasly at• 

tecting the substantial rights ot the aceuaed were committed during the 

trial. In the opinion of the Board ot Review the record or trial is 

legally sufficient to support the findings and the sentence and to war

rant confirmation thereof. Dismissal-is authorized upon conviction of a 

violation of Article of War 61, .Article otWar 93, or Article of War 96. 


r2kt: !,~ , Jmge Advocate 

On Leaye , Judge Advocate 

_, Judge .Advocate 

s 
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SPJGN-CM 286100 1st Ind 
Hq ASF, JAGO, Ylashington 25, D. C. 
TO: The Secretary of War 

1. Pursuant to Executive Order N'o. 9556-, dated 26 ~ay 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Secon<l Lieutenant 'iiayna 
Vf. Perldns (0-778247), Ai:t• Corps. 

2. Upon trial by gene1·al court-martial this officer wa.a found t,'1lilty 
of forging a draft in violation of Article or War 93, unlawfully and 
feloniously uttering aa true and genuine the ·same draft in violation of. 
Article of War 96, breaking arrest in violation of Article of War 69, and 
absence without leave in violation pf Article or War 61. He was sentenced 
to be dismissed the service, to forfeit' all pay and allowances due or to 
become due, and to be confined at ha.rd labor, at such place as the reviewing 
authority may direct, for five years. The reviel'ling authority approved the 
sentence an:i forwarded the record or trial for action under Article of War 48. 

J. A summ.a.I"J of the evirience may be fcund in the accompanying opinion 
or the Board of Review. I concur in the opinion of the Board or Review 
that the record of trial is legally suf'ficient to support the findings and 
the sentence and to warrant confirmation thereof. 

The accused admittedly forged and cashed a customer's draft at t~e 
Guaranty Bank & Trust Company, Alexandria, wuisiana. On the same day after 
being apprehended and placed in arrest in quarters, he broke arrest and went 
to Houston, Tex.as, where he remained absent without leave for four days. At 
the end of this period he voluntarily returned to Alexandria, Louisiana, and 
surrendered himself to military control. He is a young man, approximately 
23 years of age, with a good reputation and record both in civilian life and 
in the J.:rary up until t:r.e date of his offenses. His testimony at the trial 
incidated that ha is an inexperienced youth with an immature mind. He is 
repentant am now recognizes the seriousness and implications of his deed, 
and that he was driven to such action by influences which orc:linari-1:y do 
not affect a mature man. In viev, of all the circumstances, it is my 
opinion that he is deserving of some clemency. I accordingly recommend 
that the sentence be confinll8d, but that the forfeitures be remitted, that 
the period or confinement be reduced to one year, that an appropriate 
United States Disciplinary Barracks be designated as the place of con
finement, and that the sentence as thus modified be ordered executed. 

4•. Consideration has been given to a letter from the Honorable 
Thomas E. Martin, Menber of Congress, addressed to the Secretary of War~ 

5. Inclosed is a form or action designed to carry into e:x:ecutio~ 
the foregoing recommendation, should it meet with your approval. 

. ( \J - (''·. I . 
\.\.... ...:.... ( .~ t.•.,

......_,~ o.J· -~ ••• 
'·. , 

J Incls THOMAS H. GREEN 
Incl 1 - Record or trial Brigadier General, U.S.A. 
Incl 2 
Incl 3 

- Form or action 
- Ltr. fr. Hon. Martin 

Acting The Judge Advocate General 

( Sentence confi:Merl forf'e~s romitte<! And confinement reduced to 
one year. GCllO 493, 15 Nov 1945)• 



WAR DEPARTJ.1ENT (153)
Arm:, Service Forces 

In the Office of The 'Judge Advocate General 
Washington 25, D. C. 

SPJGH-CM 286254 . 
< •i ;" t' 
,,.. •. , L .~, 

UNITED STATES THmD .A.IR FORCE 

Trial by G.C.M., convened at 


V• Venice Arm;r lir Field, Venice, 
) Florida, 24 August 1945. Dis

Second Lieutenant WILLIAM ) missal and total f'or.t'eitm::es. 
JOHN KAUPP, JR. (0-788209), ) 

·-., 

.lir Corps.. ) 

l 

OPINION o.t' the BOARD OF REVIER 
TAPPY, GAllBRELL and TREVETl:Wi, Judge Advocates 

1. The Board o.t' Review has examined the record ot trial in the 
case of' ~he of'.t'icer named above and submits this, its opinion, to The 
Judge Advocate General. 

2.. The accused •as tried upon the .following Charges and Speoi
f'ications 1 

CHARGE I: Violation or the 61st Article- ot War. 
Specification ls In that Second Lieutenant William John Kaupp, .Jr., 

Air Corps, Squadron S, 337th llF Base Unit (CCTS :r), Venice 
Arm.7Air Field, Venice, Florida, did, absent himself without 
leave from his organization and station at Venice Arllf1' Air 
Field, Venice, Florida, on or about 17 July 1945 and did 
remain so absent until he was apprehended at Beno, Nevada, 
on or about 23 Jul7 1945. ' 

Specification 21 In that Second Lieutenant William John Kaupp, Jr., 
Air Corps, * * *, did without proper leave, absent himself 
from hie organization and duties at Venice Army Air Field, 
Venice, Florida, from about 4 Auguat 1945 to about 7 August 1945. 

CHARGE II1 Violation of' the 96th Article or War. 

SpecUication la In that Second Lieutenant William Jobh Kaupp, Jr., 
Air Corpe, * * *, did, at the Bonanza Olub, Reno, Nevada, on 
or about 23 July 1945, without authorit7, appear in civilian 

. clothing. 

Specification 21 In that Second Lieutenant William Jobh Kaupp, Jr., 
Air Corps, * * *, having received a lawtul. order from Captain 
James P. Johnson, Acting Frovoet Marshal, Reno !r111T Ur Base, 
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Reno, Nevada, to report to the Commanding Ofticer at 
Headquarters Venice Army Air Field,,Venice, Florida, with
out delay, the said· Captain James P. Johnson being in the 
execution of his office, did, at Venice Army Air Field, 
Venice, Florida, on or about 4 August 1945, fail to obey 
the same~ 

He pleaded guilty to Oharge I and its two Specifications, guilty to 

Specification l of Charge II, not guilt7 to Specification 2 of Charge II 

and guilty to Charge II. He was found guilty of all Charges and Specif!.. 

cations. No evidence of any previous conviction was introduced. He was 

sentenced to dismissal and total forfeitures. The reviewing authority· 

approved the sentence and forwarded t.be·record of trial £or action under 

Article of War 48.- · 


3. Evidence presented by the prosecution will, for the sake of clarit7, 
be summarized in the order in which the offenses charged were committed. 

Specification 11 Charge I: 

On: 2 July 1945 the accused was ordered to proceed from his home 

station, Venice !nn7 jJ.r Field, Venice, Florid.6, to Hendricks Field, Se• 

bring, norida, thence to Ogden, Utah, as escort of the remains of Second 

Lieutenant Howard L, Nicholaisen, and upon completion of such mission to . 

return to his proper station (R. 6, S; Pros. Ex. 1). On the same date 

accused was placed on temporary- duty at Hendricks Field, Sebring, Florida, 

and ordered to return to the last mentioned station after he had delivered 

the remains 0£ the deceased officer to a funeral home in Ogden, Utan (R. 6, 

9; Pros. Bx. 2). The last mentioned order was amended on "Z7 Jul.7 1945 


, ordering Rccused to return to Hendricks Field, Sebring, Florida, thence to 
his home station, Venice Army Air Field, Venice, Florida (R. 6; Pros. Ex. 3).
Accused accompan•~i the remains 0£ the deceased officer to Ogden, Utah, as 
ordered and after attending the funeral, which was held on 9 Jul7 1945, he · 
remained with the deceased officer 1s family a few days (R. 6, 14). ·He de
parted from Roy, Utah (about eight miles distant from Ogden) on lJ July 
1945. The normal travel time between Ro7, Utah, and Venice Anrr:, Air Field, 
Venice, Florida, is four days. Accused was apprehended at the Bonanza 
Club, in Reno, Nevada, on 2J July 1945 by members or the military- police 
detachment of the Reno Anrr:, Air Base (R. 6-7). He was not authorized to 
be in Reno, and had no authority to be absent from his station at Venice, 
Florida, from 17 July 1945 to 23 July 1945. · 

Specification 11 Charge IIz 

Upon leaving Roy, Utah, accused proceeded to Reno, Nevada, to 
visit his mother and small sisl:.er. On the evening or 23 July 1945, accused · 
went with a friend to the Bonanza Club at Reno and partook of a few drinks. 
While there, his f'riend suggested that the7 go to the Reno Hot Springs 
pool for a nim. He thereupon retired to an automobile, removed his ,Arrq 
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shirt, necktie and service cap and donned a civilian sport jacket. Uhen 
· he returned to the Bonanza Club, a colonel, who was present, called the 
military police who took him into custody upon arrival and held him until 
26 July 1945 (R. 7; Pros. Ex. 5). 

Specification 29 Charge II: 

On 26 July 1945 accused was released by the military police and 
Captain James P. Jo,lmson, the provost marshal at Reno, gave him a written 
order directing himt, report without delay to his colllill8.nding officer at 
Venice Army Air Field, Venice, Florida. He acknowledged receipt of this 
order and his understanding of its contents by signing his name on the 
bottom thereof (R. 7, 12; Pros., Exs. 4, 5,) .. Accused left Reno, Hev".'~13., 

· 26 July 1945, arrived at Hendricks Field, Sebring, Florida, 3 August 1945, 
and at Venice Army Air Field, Venice, Florida, 4 August 1945, but did not 
report to his superiors, nor sign in as directed and required (R. 9-12; 
Fros. Ex. 5). 

Speqification 21 Charge Ir 

Following his return to his proper station at Venice, Florida, 
accused again absented himself without-leave on 4 August 1945 by going to 
Sarasota, Florida, ·and remained absent without leave until 7 August 1945 
on which latter date he reported to Colonel V. B. Dixon, the commanding 
officer of Venice ArfII1' Air Field. A.caused bad no authority to be absent 
during this period (R. 10; Fros. Ex. 5). · 

4. Following an explanation of hie rights as a witness, the accused 
elected to give sworn testimony in his own behall. He stated that he 
accompanied the body of Lieutenant Nicholaisen to Ogden, Utah, and after 
attending the funeral which was held at Roy, Utah, on 9 July 1945, he 
remained at the home of the deceased's family until 13 July 1945. On the 
latter date he proceeded to Reno, Nevada, for the purpose of visiting his 
mother. He intended staying there only a few days, but his youhg sister 
became ill and at the request of his mother he remained until 23 July 1945 
on which date he was apprehended by military police at the Bonanza Club in 
Reno. He admitted removing his Army shirt, necktie and service cap and 
putting on a civilian sport jacket while he was a patron in the Bonanza 
Club on 2J July, but said he bad done so with the sole view of accompanying 
a civilian friend to Reno Hot Springs swimming pool for a swim and had no 
intention of remaining in town dressed in this fashion. He admitted re
ceiving a written order on 26 July 1945 from Captain Johnson, the provost 
marshal in Reno directing him to return immediately to his station in 
Venice, Florida, and understood the contents or it. In compliance with 
that order, he left Reno on 26 July and arrived in Ogderl, Utah, the fol• 
lowing day,. . He was unabie. to obtain a Pullman reservation until 31 July 
1945, on which date he left Ogden, Utah, for Sebring, Florida. He arrived 
in Sebring 3 August and ·r~ceived orders to proceed to Venice. He arrived 
in Sebring the follOffing day, but did not sign in and did not report to 
his commanding officer as previeusly ordered. Instead he left Venice 
J..rmy- 1ir Field on 4 August 1945 the day of his arrival, and proceeded to - . 
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Sarasota, Florida. He returned to his station at Venice, Florida, 7 Aug• 
ust 1945 and then reported to the commanding officer or the field. Accused 
had no authority to be absent from 4 August to 7 1.ugust 1945. 

Second Lieutenant Paul J. Christian, a member of accused's squad
ron, testified that he had known accused for seven months, during which 
time they had been very close friends. He testified further that accused 
to his knowledge had never had any difficulty with either civil or military
authorities, and that he considered his character as "very excellent,." 

5. Accused's pleas of.guilty to each of the offenses charged, exc&ot 
that of failing to report to the commanding officer of Venice Army Air Field; 
as alleged in Specification·2 ot Charge II, together with the evidence or 
the prosecution leaves no doubt that the court's findings of guilty ot all 
Charges and Specifications were fully warranted. Accordingly, the record 
of trial is legally sufficient to support the findings and the sentence. 

6. Records of the War Department show accused to be 23 years of age 
>- and married. He completed the 10th grade in high school. He was inducted 

into the service 21 April 1943 and was honorably discharged 20 November 
l944'to accept a commission as second lieutenant, lir Corps, following which 
he received training as a fighter pilot. His efficiency ratings have been 
excellent and he was scheduled to graduate as a fighter pilot 7 August 1945. 
In civil life he was employed as an airport clearance officer earning i"75 · 
per.week. 

7. The court wu legally- condituted and had jurisdiction of the 
accused and the offenses. No errors injuriously affecting the substantial 
rights of the accused were cormnitted during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings ot guilty and the sentence and to warrant conf'irmat:1.on of the 
sentence. Dismissal is authorized upon conviction of a violation of Article 
or War 61 or iA.rticle of War 96. 

~ // V:~ge Advocate, 

~f.f!.f!«,:;V.A,... /4 ~Judge Advocate. 

1 &t,.i. , Judge jdvocate. 
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SPJGH-cM 286254 	 lst Ind NOV 1~ 1945 
Hq ASF, JAGO, Washington 251 D. C. 

TO: The 5ecretary of war 

l. PUrsuant to Executive Order No. 9556, dated 26 J!q 19451 there 

are transmitted herewith for your action the record of tri.a.l and the 

opinion of· the Board of Review in the· ease of Second Lieutenant William 

John Kaupp, Jr.,. (0-7$<3209), Air Corps. 


2. Upon trial by general court.-1nart.ial this officer was found 
guilty of absence without leave from 17 July to 23 July 1945 (Charge I, 
Specification l); absence without leave from 4 August to 7 J.ugulJt 1945 
(Charge I, Specification .2) 1 in violation of Article of war 61;- appe11.ring 
in civilian clothing in a public place (Charge II, Specitication l),·and 
failing to obey a lawful order of a superior officer (Charge II, Speci- · 
fication 2), in violation of· Article of war 96. He was sentenced to dis
mssal am total forfeitures. 1he reviewing authority approwd the sen
tence and forwarded the record of trial for action under Article of '\'Pll" 
48. 

3. A summary of the evidence may be found in the accompan,1.ng 
'opinion 	of the Ebard of' Review. 1be Board is of' the opinion that the 
record of trial is legally sufficient to mpport the findings and the 
sentence and to warrant confimation of tpe sentence. I concur in that 
opinion. On .2 July 1945 accused 'Was ordered to·proceed'trarn his home • 
station at venim, Florida, to sebring, noridai thence to Ogden, Ut~, 
to accompB.IJY the remains of Lieutenant Howard L. Nicholaiaen and upon 
completion of such mission to· return to Hendricks Field, Sebring, Florida. 
In compliance with this order, accul'Jed accompanied the rem.a.ins of the 
deceased officer to Ogden, utah, and after attending the funeral 1thidl 
was held at Roy, Utah, on 9 July 19451 he remained with the deceased 
ofticer•s famll;r until 13 July 1945. · 01 the latter·date he proceeded to 
Reno, Nevada, where, on the evening of 2.3 July 19451 he "Was apprehended 
by military police, at the B:>nanza Club in Reno. He ha.d·accompanied a 
civilian friend to the B:>nanza Club to have a raw drinka. tile there 
he removed his A:J:'m:3" shirt, necktie and. service eap1 and donned a oivilian 
sport, jacket belonging to this friend. 01 .26 JUl7 1945, Captain James Pe 
Johnson, the provost marshal at :Reno, gave accused a written order · 
directing him.. to return 'Without delay' to his home station at Venice, 
Florida. Accused left Reno, Nevada, on the latter date, arrived at Hend
ricks Rield, Sebring, Florida,· .3 August 1945 and at Venice J,;rt.r'f3' .Air' Base, 
Venice, Florida, 4 AllgUst 1945, but did not report to his superiors, nor 
sign in as directed and required. On the same da7 of his·arrivaJ. at 
"11nice J.rrrrr Air Base, venice, Florida, vizs 4 August 1945, accused again 
absented himself without leave and remained absent from his station 
until 7 .August 1945. 
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Information contained in a letter from accused•s station dated 
29 October 1945, discloses that since accused's trial he again absented 
himself without leave from.his organization and station from 3 October 
1945 until 10 October 1945. 

I recommend that the sentence be confinned but that the for
!eitures be :remitted and that the senteI).ce as thus modified be carried into 
execution. 

4. Inclosed is a form ·of action designed to· carry into execution 
the toregoing recommendation., should it.meet· with your approval; · 

lLl.c{L___J 
2 Incls . THCliIAS H. GREEN 

1~ Rec of trial 
2. Form of action · 

. Brigadier General., U.S.A. 
Acting The Judge Advocate General 

( Sentence ~onfi~d but for!'eit_ures remitted. OCYO 5<Y71 5 Dec 1945) • 

. \ .. ·. ..~' 
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WAR DEPARTMENT 


A:rmy Service Forces 

In the Office of The Judge Advocate Genera.1 


Washingtcn, D.c. 


SPJGQ - CM 286270 

UNITED STATES 	 } A.RMI Am °FCRC&s WESTERN 
} TIDHNICAL TRAINillG CQ:,i¼AND 

v. 	 } 
) Trial by G.C.M., convened at 

First Lieutetl/ilnt WILLIAM Buckley Field~ Colorado, 2; 
T. LOVE (08S5866) ,· Air ~ and 27 August 1945. Dismissal 
Carps. ) and total forfeitures. 

OPINION of the BOARD OF REVll..W 
· ANDREWS, mERER and HICKMAN, Judge Advocates 

l. The B&.rd of Review has examined the record of trial in the 
case ot the officer named. above and submits this, its opinicn, to The 
Judge Advocate General. 

2. The accused l'J&S tried upon the following Charges and Specifi 
cationss ·

CHARGE Is Violation of the 94th Article of War. 

Specification la (F.trding of not guilty.) 

Specification 2a (F.Lnding of not guilty.) 

Specifi~tion 3a (F.:l.nding of not guilty.) 

Specification 41 'In that First Lieutenant William T. Love, Air 
Carps, unassigned, attached Sqµadron B, 3702d Amy Air 
Farces Base Unit, Buckley Field, Colorado, did, at Buckley 
Field, Colorado., on or abou'j:, .31 Octooer 1943 present £or 
approval and pyment a claim on War Department Form 3.36 
(Pay ar:d illowances Account), against the United Sti.tes 
to Major T. M. Sorenson, Finance Officer, at Buckley 
11old, Denver, Colorado, an officer of the United States 
dul;r authorized to approve and pay such claims, in the 
amount of t'WO hundred and eighty-five dollars am 
a?/100 ($28S.07LDol1ars for pay and allowances alleged 
by the said Firat~ Lieutenant W1llia.m T. Love to be due· 
him for servioes alleged to have been rendered to the 
United States as an officer of \.ha Army of the United 
Sta.tea for the month of October 1943, which, claim was 
talu, 1n that said First Lieutenant William T. Love ba.d 
received a partial pil.)'maJt of seventy-.t'ive dollars ($7S.OO) 
from Lieutenant Colonel, L. B. Markey, Disbursing Officer, 
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United States Army, on or about J3 October 1943, which 
part:ia.l payment said First Lieutenant William T. Love 
failed to deduct and failed to cause same to be deducted 
in said claim from the amount of pay and allo-.nces 
otherwise lawfully due said First Lieutenant William T. 
Love i'or . said month.. of October 1943, and which claim 
was then known by the said First Lieutenant William T. 
Low to be false. 

Specification 51 . (Finding of not guilty.) 

Specification 61 (Finding oi' _not guilty.) 

Specification 71 In that First Lieutenant William T. Love, Air 
Corps, unassigned, attached Squ.adron B, 3702d Army .A.1r 
Forces Base Unit, Buckley Field, Colorado, did, at Buckley 

• 	Field, Colorado on or about 31 A.ugu.st 1944 present for 
approval am payment a claim an War Department Form 336 
(Pay and illowa.nce Account) against the United States to 
Lieutenant Colcnel J. F. Cogdell, Finance _Officer, at 
Buckley Field, Colcrado, an officer of the United states 
duly authorized to approve and pay such claims, in the 
amount oi' two hu.Ddred and eighty-five dollars and 07/J.DO 
($28~.07) for pq am aJ.10"8.nces alleged by the said First 
LiElllte:o.nt William T. Love to be due him i'or services 
alleged to have been ren.dered to the United States as an 
of.ticer of the Army of tho United States i'or the month oi' 
J.ugust 1944, which claim wu false, in that said First 
Lieutenant William T. Love bad received a pa.rtial payment 
of one hundred am ti.tty dollars ($1SO.OO) from Lieutenant 

· 	Colcnel W. Gritz, Disbursing Officer, United States Army, 
on or about -'28 August 1944, which i:artial ·payment said 
First Lieutenant Willlam T. Love .tailed to deduct and 
failed to cause same to be deducted in said claim from the 
amount of pay am allciwa.nce othenrise lawfully due .!IE said 
First Lieutenant William. T. Love for said month of J.uguat 
1944, and which claim was then known b;v the said F:t,rst 
Lieutenant Tf1JJ:1am T. Love to be ialH. . 	 ' 

CHARGE II1 Violation of 95th .Article of War. 

Specifications In that First.Lieuteoa.nt lfill.iam T. Love., l.:1r · 
. CCll'ps, Unassigned, Attache:1 SqJ&dron B, 3702d Army .&.ir 

Forces Base Unit, Buckle;, Field, Colorado, being legally 
charged with the duty oi' contributing the sum of fifty 
dollars ($50.00) each month toward the support of his 
divorced wife, Faye Shelton Love, and his son,· William 
Fdwin Love, did, from about A.pril 1944 to about August 
1944 and from about October 1944 to about June 1945, · 
unlawfully and dishonorably Ail to discharge said duty. 

l 
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He pleaded not guilty to the Specifications and Charges, and ss found 
guilty- of Specifications 4 and 7 of Charge I and of Charge I. and of 
the Specification of Charge II ard not guilty of Specifications l, 2, 
3, 5 and 6 of Charge I and not guilty of Charge II but guilty o! a. 
violation of Article of War 96. No evidence· of previous ccnvictions : 
was introduced. He was sentenced to be dismissed the service, to for
feit all pay and allowances due or to become due, and to be confined 
at ham labor at such place as the reviewin~ authority might direct 
!or three years. The revienng authority approved the sentence, re
mitted so much thereof' as was in excess of dismissal the service ard 
forfeiture of all pay and allowances due or to become due and ..t"orwarded 
the record pursuant to Article o! Ws.r 48. 

J. The evidence for the prosecution, ld.th'pa.rticu~ regard to 

the Specifications of w.hich the acc\¥1ed was found guilty, is brie£ly 

summarized as ·i'ollOW's s 


§Pecifications 4 and 7 1 Charge I· 

It was stipulated in writing by and between the prosecution, 
the defense and accused that i! E. H. stephenson were present he would 
testify substantially to the following .facts (R. 7; Pros. Ex. 1). He 
1s Chief of the Reconciliation and Clea.ranee Subdivision; General 
Accounting Office, on the Army Audit Branch, Chicago, IDinois. He is 
the custodian of the original pay and allowance vouchers pertaining to 
the accused ard the originals are on file in Jds office. · Upon the 
request of :the trial judge advocate he sub:mitted true, p,.otosta.tic copies 
o! certain original voochers pertaining to the accused (Pros. Ex. l). 
The following pay and allowance vouchers dra1m by the accused 1'18re a.d- · ' 
mitted into evidences for the period .l. October 1943 to .31 October 
1943 drawn on Ma.jor T. M. Sorensen, Finance Department Buckley Field., 
Colorado, in the amount of $285.07 (R. 9J Pros. EX. 8); for p..rtial · 
payment dated l.3 October 1943 drawn on Lie11tena.nt Colonel t. B. Markey, 

· 	Finance Department, B::lmonton, Alberta, in the amount· of $75 (R. 9; 
Pros. Ex.. 9); for the ?3riod l August 1944 to Jl August 1944 drawn on 
Lieutenant Colcnel J. F. Cogdell, Finance Department, Lowry Field, 
Colorado, in the ·amount of $285.07 (R. lOJ Pros. Ex:. 14); for partial 
payment dated 28 August 1944 drawn on Lieutenant Colonel W. Gritz/ 
Finance Department, st. L:>uis, Missouri, in the amount of $150 (R. 10; 
Pros. Ex. 15). 

Captain Brimhall has been connected with the Fin<i~e Officaat Buckley- Field since 4 Decauber 1942 and bas been Base Finance Officer 
since l Decenber 1944 (R. ll) • He stated that ,the accused I s pay 
vouchers for the period l October 1943 to .31 October 1943 (Pros~ Ex. 8) 
and for the partial payment of $75 on l.3 October 194.3 (Pros. Eit. 9) 
-.ere for the same month (R. l.3) and that the pay- vouchers for .the period 
l August 1944 to .31 August 1944 (Pros. Ex. 14) and for the partial pa.y
mant of $150 on 28 Aue,.ist 1944 (Pros. E;_x. 15) ware drawn for the same 
month (R. 14). In acc-ordance with the policy- of the Finance Office 
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when accused was placed en temporary chty in Alaska he signed blank 

pay voucher~ and was requested to wire en the la.st o! _the month "that 

he was alive am ,rell and en duty" (R. 14, 15, 32). "That saves time 

and the trouble of submitting pay vouchers and expedites i;;aymantn 

(R. 15). He did not know how long the accused was oo temporary duty 
in Alaska (R. 15). During this entire time ha tiled the accused's 
regular pay vouchers and the pay was sent to the Firat National Bank, 
Denver., Colorado, during the latter ?,rt of 1943 and to the Denver 
National Bank during the first part of 1944 (R. 15). Every month 
captain Brimha.ll received a wire from the accused stating that he -was 
alive and oo duty but he never received a report from the· accused 
stating that he had dra111n partial payments (R. 15). In the first part 
ot 1944, alter the accused had returned -from his temporar7 duty in 
Alaska., Captain Brim.ball. received information from the General AccOWlt
ing Office of discrepancies in the account o! the _accused (R. 14). 
"Exceptions" means that the Finance Office 11has erronea:i.sly i:&id more 
money to .an individual than he actually has due 11 (R. 14). When 
"Exceptions" were first received Mljor Sarensen, the disbursing of'fice:r, 
ca.lled the accused and he paid the government (R. 16). Captain Brimhall 
1dantified a letter dated Z, August 1944 (Pros. Ex. 19) and one dated 
8 June 1945 (Pros. Ex.. 22) as true copies of letters 11Subjecta Memoran

. duia Exception• received frau the General Accounting Office in Chicago 
(R. 18., 19) pertaining to the acc\l.aed •s accounts for O:tooer 1943 and 
.A.uguet 1944 reepectively. The accu.eed I s pay card at Buckley Field for 
1943 (R. 23J Proa. EE. Z,) indicated Ul&t he was paid $285.0? tor the 
period ending 31 October 1943 (R. :20) wt did not indicate a partial 
pa.l'lllent of t7S tor 13 October 1943 nor its collection (R. 21). A. 
partial p1yment would be shown on the card 1t the Finance Offio e ?lad 
been notified betore noeiving an nexc,ption" but none ,ras ahown cn the 
pay oard ot the accused (R. 22) • The accused'• pay card for 1944 did 
not 1how a p,.)'11\ent to him i'rom. Buckley Field tor .A.ugu1t 1944 (R. Z3, 
24J Proa;. lie. 24). All indebtecln,11. of the accw,ed to the goverma.ent 
ha.a been collected (R. 24). O&ptain Br1mh&ll thought that J.rm.y- Regu
latiorus 3S-1360 require partial p~enta to be deducted on the pay 
T01.»hc.- tor the month in which pa7J11ent 11 made (R. 25), but he knew ot 
no ReS\2,1at1on that epec1f1caJlT at.ates when such deduction will be made 
(R. 34). .Army Regulation• 3S-136o make an officer responsible tor com
pleting his voucher a1 tar as amount,., credits and allowances are con
oe=red (R. 26, 27), including debt1 due to the United states (R. 36) 
but ae & matter ot pol107 Finance Officer, nake cut the pay vruchere 
to eliminate errors (R. 27). Al:,ny·Regulat1ons first made officers 

·reaponlible tor making cut their pa7 vouchers in the latter part of 
.1944 	or early- 1945 but circulars and letters made than responsible · 
before that t1!11e (R. 28). The eame Regulations requ.ired the officer 
making a partial payment to notify the dilbur1ing oi'i'icsr of t.he home 
1ta.tion (R. 29). Prior to the new Regulatiaui, Army Regulations were 
not clear aa, to ,mo •• to notity the diebureing officer at the home 
1tation of & partial p&J'lll4llt (R. 29, 30). The Finance Ot.ficer at 

' 	 ' 
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Buckley Field was notified by the Finance Officer at Buffalo, New 
York, of a partial piyment of $l00 to the accused in November 1943 
(R. 31; Pros. Ex. lO). .A. fevr Finance Officers notified other Finance 
Officers .of partial payments (R. 31), although they were not required 
to do so by Anny Regulations prior to Changes 3, AR 3.5-1360, dated 
3 January 1945 (R. 31, 39). Captain Brimhall had a conversation with 
the accused in June 1945 concerning an exception to his p,2-y voucher 
far August 1944 (Pros. ,Ex;. 22) and the accused reimbursed the Finance 
Officer (R. 33). The accused 1s pa;y voucher for August 1944 (Pros. 
:r.x. 14). 5S paid at 'Lowry Field, Color.ado, and not at Buckley Field 
(R. 34). An officer cannot (properly) submit a pay voucher for an 
a.mount which he has not earned· (R. 34). If he draws partial pay and 
does not deduct it he owes the government and is drawing money not 
ea.med ca. 35). If a partial pa~ent is not reparted ar deducted by 
the officer the discrepancy 110uld be discovered by the General 
J.ccounting Office: (R. 37). The General Accounting Office reported 
the discrepancy i'?r October 1943 on 14 June 1944 (:a. 37) ani · for 
August 1944 on 8 June 1945 (R. 38). Whm· the accused returned from 
overseas duty he d.id not tell the Finance Officer that there were out
sta.nding amounts in his account (R. 39). There were no figures of any 
kind on the vouchers which the accused certified while he was en 
detached service (R. 40). 

~cification I Charge II 

It was stipulated in writing between the prosecution, the 
defense and the accused that ii' Faye Shelton Love were present she 
would testify to the foll~ facts (R. 44; Pros. Ex. 25). . She 
married the accused on Z1 October 1942 and a male child, William F.dw.!.n 
Love, was born on 18 August l.9"3. She was granted a decree of divorce 
from the accused by t,he Circuit Court oi' Webster County, M:IJssouri, on 
16 March 1944, which awarded her custody of the child and alimony of 
$50 per ma:itli tor herself and the child (R. 44; Pros. Ex:. 25, 26). 
Sha received a check for $50 far alimony from the accused during the 
mcnth of Sepwmber 1944. Sha has been informed that the accused has 
made out a Class 11 E" allotment. of $50, commencing l July 1945 in 'Which 
she is named as the allottee (Pros. Ex:. 25). 

4. The accused testified (R. 54, 55). He was assigned to Buckley 
Field on 13 Decwiber 1942 and l:emained there until 12 January 194.3 'When 
he was placed m detached service on temporary duty with a Mobile 

. Training Unit (R. 55, 5£?). Until 1 · July 194.3 he was en temporary duty 
at various posts in the -United States and after that date in Alasl<a . 
an:I Canada until 2$ October 1943 (R. 56, 57). He then went to the · 
Headquarters, 4th District, Denver, Colorado, for two days, secured a 
lO day leave and went to the Bell· .1.ircra:f't Plant, Buffalo, New York, 
,mere he remained until 2 December 1943 (R. 57). From there he went 
to various posts in California_ and finally returned to Buckley Field 
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on 6 February 1944 where he remained until 27 June 1944 when he went 
to Lowry Field (R. 57, 58). From 12 January 1943 until 6 February 
1944 he was avay from Buckley Field on temporary duty (R. 58). Before
he left Buckley Field, he signed blank pay and allow-ance vouchers 
because a clerk in the Finance Office told him to do it that way as 
it was the practice to sign vouchers in advance if he was going a-way 
for· aey length of time (R. 59). He signed "approximately six" vouchers 
in blank: and latar while passing through the field "signed for an addi
tional amount, as I had no knowledge as to when I woo.ld get backn. 
He also signed vouchers in blank lthile he was a.way from Buckley Field, 
all "under the advice of the Fi.name Department at Buck1ey Field" (R. . 
S9). The accused personally received p:1.yment of the voucher for 
October 1943 in the amount of $145 .07 (R. 60; Proa. Ex. 8). On 31 
October ·1943 he returned to Denver and went to the bank to cash a check 
to go on leave and found there was mly $35 in the joint account to 

. l'hich his pay had been sent (R. 60). He went to the Finance Office 
at Buckley Field where someone changed the pa.yea on the voucher so tha.t 
he could receive cash (R. 6o, 61J Pros • .Ex. 8). He did not personally 
receive payment of his vouchers for July, August, September, November 
am Decanber, 1943, and January and August 1944, but it was placed to 
h1a credit in his designated depository banks (R. 59-61). (Pros • .E>cs. 

4, 6, JD, 12, 14). He received from Lieutenant Spilker in the2 1 
Finance Office in Simonton, Alberta, Canada, a p:1.rtia.l payment· of $75 
on 12 July 1943 (R. 61; Pros. Elc. 3) J another of $75 on 8· A.ugust 1943 
(R. 62J Pros. Elc. S)J another of $100 an l2 September 1943 (R. 62; Pros. 
Ex. 7 (erroneously referred to in the testimony as Elchibit 6 - R. 52)); 
another ot -$75 on l3 October 1943 (R. 62; Pros. Ex:. 9). On each occa
sion he told Lieutenant Spilker that he had signed a P'T TOuoher for 
that month, and each time was advised that his Finance Office would be 
inf'ormed of the p,.rtial pa;yment (R. 62). On 17 Decanber 1943 he drew 
a partial i:s,yment of eoo from the Finance 01'.ficer at Hamilton FielcJ.. 
He informed the Finance Officer that a pay voucher tor the mcnth had 
bean signed, and, as nothing was said about advising the .Finance Officer 
a.t Buck1ey Field, accused 11assumad that it would be done, as it had 
been done before 11 (R. 62; Pros. Ex. 11). On 19 January 1944, be drew 
$80 at Camp Beale, California, under the same conditions (R. 63; Pros. 
Ex. l3). In August (Pros. Ex. 15 shows 12 S'9ptember), 1944, the accused 
received a partial papi.ent of $150 from the Finance Officer at Jefferson 
Barracks (St. Louis), Missouri (R. 63; Pros. Ex. 15). He Wonned the 
Finance Officer that he had signed a voucher at Buck1ey Field a.nd 

. assumed that the Finance Officer there wouJ.d be notified (R. 63). 
· Prior to' the time that the accused reinibursed the Finance Department 


for the prtia.l p:1.yments he did not know 'Whether or not these Finance 

Off'..icars lad notified Buok1e;y Field that he had received partialpay

ments but understood that-they would do so (R., 63). · He did not dei'i 

nitely know bow much money was received by the bank, "other than 

knowing approximately the amount which should be placed to my credit", 

and did not receive or ever see a mcnthly statanent while the bank 
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account was carried in the name of himself and his wife (R. 63). While 
he was in Alaska and Canada he personally drew four checks against the 
joint bank account and 'Whan he returned to the United States he found 
there was a balance of $35, in the account (R. 63, 64). He had Class 
"E" allotments of $40 to his children by a former marriage and $100 to 
Mrs. William T. Love effective on Ji.me 194.3 (R. 64). Mrs. William T. 
Love (Faye Shelton Love) was the person with whom he had the joint 
account (R. 64, 65). On 1 January 1944 he reduced ~r allotment to 
$50 and discontinued it effective l July 1944 (R. 64). He had a con
versation with Lieutroant Colonel Sorensen, the Finance Officer at 
Buckley Field, and ma.de payment to restore the partial pa;yments which 
he had received while he was in Alaska and Edmonton, Canada (R. 65, 66) •. 
He made no attempt to hide from Lieutenant Colonel Sarensen any- partial 
pa;yments that he had re~eived (R. 66). In June 1945 he arranged l'lith 
Captain Brimhall to cover the pi.rtial pa;yments in their entirety (R•. 
66). He made no attempt at any time to defraud the United States of 
monies paid to him in error (R. 66). He felt that there were sui'ficient 
funds in the bank to cover three cheeks returned by the bank in 1944 
for insufficient funds (R. 66). He thinks that the account had been 
milked, presumably by his fonner wife (R. 66, 67). 

On cross-examination the accused testified that he signed pay 
vouchers in blank before leaving Buckley F'ield and stopped there at a 
later time to sign more (R. 67, 6$). He arranged for the checks to go 
to his joint account at the First National Bank of Denver knowing and 
intending that his wife could draw money on it (R. 6a). In addition 
his wife received a $100 Class E allotment effective 1 June 1943 a:t'ter 
which she started a separate account (R. 68, 69). The first partial 
payment tha. t ha ever drew was for $75 in Nome, ilaska, and was suggested 
by the Finance Officer because he could not pay the accused his per dian 
(R. 69). At the time the Finance Officer said he wruld notify Buckley 
Field (R. 69). Every month the accused wired Buckley Field that he 
was living a.ta certain A.P.O. number so that the vouchers could be 
pa.id (R. 69, 70). It did not occur to him to notify the Finance Officer 
at Buckley Field of the i:artial p,.yments because the accused had been 
informed that the Finance Officer would be notified (R. 70). In .ru.ly 
1943 the accused received a wire frcm his wife, Faye Shelton Love, that 
his June 1943 voucher had not bem deposited because he had not sent 
a wire to the Finance Officer at Buckley Field (R. 71). His 11:i.fe was 
living on the money (R. 72). The accused will be 36 years old in 
October 1945, enlisted in the Army on 18 May 1942 and bas been an 
offiC!31' since 24 October 1942 (R. 72). He has signed many pay VOtLchers 
but to his knowledge has never read .A;rrrw'Regulations 35-13€:o (R. 72). 
Now he knows that he is perscnally responsible far his p,.y and allow
ance. vouchers but he did not know it at the time he signed the blank 
vouchers (R. 72). He has read pay vouchers but had not read the certi 
ficate when he signed the vruchers in July 1943 (R. 72, 7.3). He knEftr 
that the Finance Officer at Buckley Field ms going to put certain 
amounts in the vouchers (R. 73). The accused never received statements 
irom the First National Bank of Denver and does not know whether his 
wife received statements (R. 74). He did not sign the voucher for 
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Augnst 1944 in.the amount of $285.07 in blank (R. 75; Pros. Ex:.,14). 

When he signed it on 15 August 1944 he knaw tba t he had two partial 

payments cm standing, .from Camp Beala and St. Louis (R. 75). later 


, he drew a partial payment on 28 August 1944 in the amount of $150 
(R. 75). He did not indicate a partial payment of $80 received at 
Camp Beale because he thought it would come in a.nd be deducted (R. 75) • 
He had received notice of exceptions sane months before ard knows tha.t 
an otficer cannot draw money tha.t he has not ea.med (R. 76) • 

When the accused was told to wil"e to the Finance Officer at 
Buckley Field each month nothing ms said about i:a,yments (R. 76). Whan 
he dre,r the partial pay at st. Louis, Misscuri, an 28 August 1944 he 
told the Fina.n::e Officer t.hat he had already made out a voucher for the 
month blt he was not told to cancel it a.nd make out a new voucher (R. 
76). In June of 1944 he knew for ~he .first time that he had been draw
ing partial payments that had not been charged against his monthly pay 
vouchers (R. '71.). He then psid up. all the exceptions that came in and 
thought that he had them all paid before Ya.jar Sorenson called him :in. 

· In spite of that experience, in August 1944 he was short of money atd 
again drew a partial payment without notifying aeyone. He Hthought 
that possibly in a month or two it would come in a.hi be deducted" (R. 
78). He repaid tm partial piyment received an 28 August 1944· "when 
the exception ca.me in11 (R. 78). He signe:i the August 1944 voucher on 
15 August as it was made up but did nothing about it far ll months a:rter 
he received the partial payment on 28 August 1944 (R. 80). He eaw the 
voucher for October 1943 .filled out when he drew that pay in cash and 
signed the receipt far it (R. 79). He noticed that the partial. payment 
had not been deducted an::J did not menticn it, but assumed that it had 
not yet come in and would be de:iucted m the next month' a vouchl¥' (R. 
79, 80). Captain Brimhall, recalled. as a witness for the accused, 
testified that the pay caros of the accused for 1943 and 1944 show 
Class 1 E" allotments of $140 fran June to December 1943 and $90 from 
January through May 1944 (R. 45, 46; Pros. Ex. 23, 24). According to 
hia recards these amounts were deducted fran the pay- of the accused 
but the witness did not know and had no records to show to whom the 
allotments 'Were p:Lid nor whether they were sent out by the proper auth
orities to the various a1lottees (R. 46). 

Elmer W. Imnberg, head bookkeeper for the First National Bank 
of Denver (R. 47), was acquainted with and had charge of the records 
of the depositors in tl:iat bank (R. 47). The aocotmt of the accused 
was opened en 5 Jarmary 1943 an~ was made a joint account, ttJ:,ieutenant 
or Mrs. William T. Love", 1n June 1943 (;R. 47). It was closed on 10 
December 1943, reopened as a joint account on 7 January 1944, a.ni closed 

. 	ca 22 J1.me 1942 (R. 47, 48, 51, 52). Tm account was closed out auto
matically on 10 December 1943 'When it showed an overdraft of $1.98 . 
and automa.tica.l.ly reopened by the ba.rik: en 7: January 1944 when a deposit 
was made (R. 48). Either one of the· jo:int owners of the account could 

_make deposits ar withdrawals (R. 48). The account was not on the · 

mailing list for statements. They were picked up at the bank (R. t.8). 
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No record was kept of 'What. statements were mailed and what were picked 
up (R. 49). The address on the account was changed, finally to 1459 
Filllmore Street, Denver, Colorado (R. 49). Mr. D..unberg spot checked 
the microfilm photographs of the checks drawn on the account in 1943 
and found four checks drawn on 19 July 1943 and . two on 6 August 1943 

·by Mrs. William T. Love, and a check for $lDO dra,m oy her in October 
1943 (R. 49, 50, 53, 54). 

. The witness did not check the photographs for 1944 except 
checks which were returned short for insufficient funds (R. 51). These 
were dra1m by the accused en 29 February 1944 :in the amount of $10, en 
3 April 1944 for $10, and en 24 March 1944 for $25 (R. 51). Mrs. Love 
·had an ace aunt in her own name nbut it was just opened ani closed at 
practically the same t:1melt (R. 51). The record.a of the bank~do not 
indicate whether the deposits to the accused• s account were allotments 
but ·only that the first deposit was by a government check :in the amount 
of $249.02 (R. 52). Mr. Iwnberg did not know l'lbether government checks 
were the onJ.y:,Source of deposits or whether Mrs. Love nade deposits. 
(R. 52, 53). From June to October 1943 · fifty checks were drawn on the 
account am it was more or less domant during November aoo December 
1943 (R. 53). Since 3 A.pril 194.3 there had been no activity in the 
ac.count except bank ·charges· an:i it •s closed on 22 June 1944 (R. 54). 

Letters from George D. Ranero; Chief Clerk :in the ·Office of 
the State Treasurer of Colorado (R. 81J Def. Elc. A), Liwtenant Colonel 
William w. Chase, Medical Corps, Arm:! ilr Forces Regional Hospital, 
Office Chief of Surgical Service, Buckley Field, Colorado (R. 81; Def•. 
EE. B), and Leen Harvell, Regional EnforcemEllt Attorney, Region VII, 
Office of Price Admj.nistration (R. 81J Def. Ex. C), attesting to the 
accused's honesty and integrity, ,rare admitted into evidence (R. 81). 

S. The accused -.,as tried upon· seven and found guilty of two 
Specificaticns of presenting to Finance Officers for approval and 
pa;yment vouchers for pay and allowances which were false in that he 
failed to deduct the amount of i:artial payments received by h:1m during 
the months for which the vruchers were presented, in violatic:n of 
Article of war 94, (Charge I) •. He was also tried for arxl found guilty 
of unla:w.t'ully and dishonorably failing to discharge a legal duty of 
contributing $50 each month toward the Slpport ,of his divorced wife 
am his sai, in violation of Article of War 96 (Charge Il). 

__ Before leaving his station at Buckley Field, Colorado, :in 

January 1943, on indefinite tEmporary duty, rlth a Mobile Training 


/ 	 Unit, the accused, upon the- advice of a clerk iri the Finaree Office, 
signed a ser'ies of pay am: allowance vwchers in·blank, to provide 
£or his P1-Y aoo allowances· far ensuing months to be deposited to his 
credit :in a designated bank, llhere he had an accoun.t jointly with his 
then wife. In the course of his temporary- duty,· he travelled to · 
various posts in the United States, Alaska am canada witll 6 February 
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1944, when he returned to Buckley Field. He was at Buckley Field 
briefiy in October 1943. In the course of his travels he drew certain '•, 
partial payments against his pay, which, for want or notice to the 
Finance Offic-e at Buckley Field, were not deducted from payments ma.de 
on his monthly vouchers. Later he drew a partial payment at st. Louis., 
Missouri, against his P1Y for August 1944, for which monthly pay, in 
full., voucher was i'iled and paid at his than station, Il:tfrry Field, 
Colorado. Upon his testimony that he acted imlocently and relied upon 
statements b7 Finance Oi'i'icers that they would attend to the necessary 
not.ifications to his permanent station., ha -.s acquitted as to all 
the Specificaticns of :false claims except those for Ootooer 1943 . 

' {Specificat.ion 4, Charge I) an:l .A.ugust 1944 (Specification 7., Chlrge I). 

As to the Octooer 1943 claim., (Specificat.ion 4, Charge I)., the 
. 	circumstances differed fran the others in that the accused, while passing 


through his hane station at Buckley Field, Colorado, at the end of the 

month, personally called at the Finance Office and collected his i:a,7 

an:i allarances instead of having them deposited at his bank. Thus he 

saw his voucher completed b7 the clerk., and signed an:l receipted for 

the .full amount, without disclosing that he bad drawn a partial pay
ment of' $75 on l3 O::tober at another station. His testimony that l"8 

supposed that this partial payment simply ba.d not got into the month's 

accounting am would be deducted the next month failed to convince 

the court. It is clear f'ran the evidence thlt the accused lmew when 

he receipted far his ply ai 31 Ootooer 1943 that the voucher was false 

in that the partial payment 'Which he had received on 13 Octooer 1943 

was not deducted. Since he knew that the claim was false it was not 

necessary to prove an intent to defraud. In CM· 253323, McClure., 34 

BR 347.,355 the Board of' Review said a 


"It bas repeatedly beai stated and held that intent to 
defraud is not an essential element of proof' in a charge of 
violatim of Article o! War 94., but ml.y that the accused 
knew ttat the claims were false (CM 241200, Russell; CM: 243683., 
Bowling; Winthrop., Military Law aai Precedents., 2d ed. rev• ., 
P• 701)." 	 . . 

The .tacts in connection with the voucher fat' August 1944 

(Speciticatian 7, Charge I) are materially different. This voucher 

was fully filled out when it was signed by the accused., bu.t., accord

ing to his testimon7, ha signed it a1 15 August 1944 and at thlt time 

it was correct 1n not showing a deduction far a pi.rtial J:8Y11)8nt which 

he did not claim nor receive until 28 !ugust 1944. Wha:i the accused 

presented the voucher to _the Fina.nee Officer on 15 August it 168 

neither false nor known b;r him to be false. The tostimc:ny of the 

accused th.at he signed and presented the v01.cher on 15 August 1944, 

rather than on 31 Augµ.st., was inherently credible and ,as not contro

verted by the prosecutioo. Both the prosecut.ion am the accused agreed 

thlt he received the partial payment of $150 en 28 August 1944 at St. 

Louis., Missouri. Since the uncontradic.ted _testimony soows that the 
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accused ,was not at Lawry Field, Colorado (his then station, where his 

mcnthly voucher was filed and paid, erroneously specified as Buckley 

Field) on 31 August 1944 an:i signed and presented the vrucher on 15 

August 1944 when it was not false, the prosecution has failed to , 

prove the essential allegations of' Specification 7 of Charge I. The 

accus«l nay have been guilty of unlawtul.ly receiving pi.y to which be 

was not entitled, but he ms charged ail.y with presenting a false 

claim under Article of' War 94, and not with receiving p.1.ym31t. 


Concerning Charge II and the Specification, the evidtJ.Ilce shows 
tha. t fran 16 March 1944, when the accused's wife, Fay1· Shelten"' Love, 
was granted a decree of divorce providi.J:lg for alimony of $50 per month 
to be paid by the accused for the mpport of herself' and their child, J 

the accused paid only $50, which he paid in September 1944, until he 

:made out a Class "E" allotment to hi8 divorced wife effective 1 July 

1945. The decree of divorce created a legal obligation on the part 

of the accused to pay the alimony. In a somewhat similar case the 

Board of Review in CM 247766, ~,· 31 BR 33, 36, saids 


"It is a violation of the .Articles of' \'Br (96) for an 
officer to evade his legal obligation tc:ni,ard h1.s dependents 
and to fail to make provision for their suppor.t (Dig. Op. 
JAG, 1912-40, sec. 454(48), p. 356, 357).· Continuous fail 
ure to make alimony and support pa:yments en time and to 
remain delinquent therein for such periods of time as ia 
evidenced by this record is tantamount to a failure to pro
vide support and, in the opinion of the Board of Review, is 
conduct of a nature to bring discredit upon the milltary 
service and ccnstitutes an offense in violation of Article 
of War 96.n 

6. By letter to the reviewing authority, attached to the record 
of trial, six manbers of the coo.rt which tried the case and the def'enae 

• counsel an:l assistant defense ccnmsel have recanm.ended clemency, sug
gesting reduction of the sentence to a severe reprimand and eubetanti&l 
forfeitures, citing the facts of restitution and provision made b7 
allotment for the' support ot the divorced 'Wife and child of the accused 
and the belief of th, sign.era 1:Jlat the accµ.sed has. been taught a lessai 
in the proper handling ot his personal finances am responsibilities. 

7. war Department records show that the accused is 3S years of 
age and married tor tbe third time. The reco:r.u of trial shon that 
he has tiro children b7 his first divorced Yif'e and one by his aecom 
divorced wife. He is a native of Missour.l. and a resident or Shawnee, 
Kansaa. He attended W.ssbllri Univer1ity for two yea.rs, special.111ng 
in architecture, but did not graduate. In civilian life he •a 
employed by :s:•. I. DuPont de Nemours Company tran 21 January 1942 to " 
14 May 1942 as a foreman in acid concentration ~le in a power pla.nt, 
by Burns and 11cDonnell Engineeri?lg Compaey .tran 6 September 1941 to 
13 January 1942 as an estimating clerk in tbs constru.ction of buildings, 
b7 K.N.w~L. Co11Struct1on OOlllpany from 7 December 1940 to 3 May 1941 
as a labor foreman supervising ccnstruction, by Union Electric Light 
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an:l Power Company as office ma.nager a.nd he wa:i the owner arx1 operator 
of service stations. He had two years basic-training in the Reserve 
Officers Training Carps at .Missouri University. He was inducted on 
l8 M:i.y 1942 and served in the Air Corps as an aviation cadet. On 24 
October 194~ he was appointed a second lieutenant, Army Air Forces 
Reserve, upon graduation from the Armament Course, Army Air Forces 
Technical School, L<Jvrry Field, Colorado, an:l was ordered to active 
duty with the Air Corps. He was promoted to first lieutenant en 29 
June 1943. From 30 October 1942 to S June 1943 he served as a studEllt 
officer at the Officers Training School, Miallli Beach, Fl.orida, as 
.Armament Officer and as Liaison Officer with a Mobile Training Unit ard 
received three ratings of excellent. C'n 10 March 1943 and 19 April 
1943 Hortense Love, a divorced wife of the accused, wrote to The Adju
tant General requesting ttat the accused make an allotment of $25 per month 
to her for the support of two minor children in accordance with the pro
visions of a court order. en 12 May 1943 the accused authorized an 
allotment to Hortense Love in too amount of $40 per month effective l 
June 1943. en 'Z7 January 1945 he submitted his resignation in lieu of 
reclassification. The first irrlorsErD.ent gives the following reasons 
far recla.ssification I he is unreliable and gives more th011ght to per
sonal desires than to duty, as evidenced by his going from Lowry Field, 
Denver, Colorado, to St. Lruis, Missouri, on informal. .leave by vocal 
<lt'ders on or about 26 July 1944 and not returning until 28 July 1944, 
the trip being :in excess of tha allowed mileage en informal leaveJ he 
has !ailed to display necessary leadership and attention to duty by 
permitting guns assigned to his department to remain in an unsatisfac
tory conditicn from 7 July 1944 to 19 July 1944; he has displayed a 
trait of irrespcn.sibility in personal financial matters by accepting 
an overpayment of $75 on his voucher submitted in October 1943 (con
sidered in this case), failing to pay a debt of $50 in July 1944 and by 
making 'only one payment of $50 since 16 March 1944 m account of a 
decree of court granting his wife a divorce ar.d $50 per month for the 

·	support of her child and herself (also· coosidered herein). The resig

nation 111s not favorably considered by" the Secretary of War. · 


8. The court was legally constituted arxi had jurisdiction of the 
accused and the offenses charged. No errors injuriously affecting the 
substantial. rights of the accused were committed during the trial. ·rn 
the opinion of the Beard of Review the record of trial is legally in
sufficient to support the findings of guilty of Specification 7 of 
Charge I, legally sufficient to support all other i'in:lings of @lilty 
and legally sufficien'ti to BUppart the sentence a.nd to warrant confirma
tion thereof. Dismissal 18 authorized for violation of Articles of 
War 94 and 96. · 
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Nuv I 8 l94S 
SPJGQ - CM 286Z70 lst ·Ind 

Hq ASF, JAGO, 'Washington 25 ,. D. C. 

·. TO: Secr1:tary of War 

l. Pursuant to Executive Order No. 9556, dated 26 Mi.y 1945, there 
are transmitted herewith for 70ur action the record of trial and the 
opinion of the Board o! Review in the case of First Lieutenant William . 
T. Love (0-855866), Air Carps. · · 

2. : UpOA trial by general court-martial this officer was found 
guilty of presenting for approval and payment two 111onthly pay and allow
ance claims, each o! which was false in that he bad pre"rlousl;y receiyed 
partial payments . of $75 and $150 respeetivel;y, for October 1943 and . 
August 1944, ,mich were not deducted from his claims, in violation of 
Article of war 94 (Specifications 4 and 7, Charge I), and of !ailing, 
unlawfully anti dishonorably, to discharge .a legal duty to con tribute 
$50 each month from April 1944, to August 1944, and from October 1944 
to June 1945, toward the mpport of his divorced wife and his l!!on, in 
violation of Article of war 95 (Specification, Charge II). He was · 
sentenced to dismissal, total forfeitures, and confinemmt at hard 
Ja.bor, at such place as the reviewing authority might direct, for three 
years. The revirong authority approved the sentence, ranitted the 
eou.f'inement, and forwarded the record of trial pursuant to Article of 
War 48• 

.3. A sanmary of the evidence mat be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally insu!ficient to support the findings of 
guilt;r of Specificatim 7 or Charge I {presenting false claim against 
the United States), legally sufficient to support the findings of guilty 
otherwise, and legally sufficient to support the sentence as approved 
by the reviewing authority and to warrant confirmation tbareof. I concur 
in tha. t opinion. · . 

The accused officer. was stationed permanently at Buckley Field, 
Colorado, but was !or many months on detached service as temporary duty 
with a Mobile Training Unit at various stations in the United States,· 
ilaska aIXl Canada. . During this period, from Ja.nuar;y 1943 to February 
1944, hie pay- and allowances 1181"8 deposited !or him in his bank by- his 
direction contained in a series ot monthly vouchers imich he had signed 
in blank am left lfith the Finance Office at bis station. He drew 
Ta;-ious partial plyments on his travels, Yhich failed to be deducted 
for want of notice to the· Finance Office at his permanent station, but · 
1n this matter his testimony that he relied upon the Finance Officers 
who made the partial i;:ayments to report them was accepted by the. ccurt. 
However, while pa.Hing throu.gh his heme station, Buckley .Field, Colorado, 
on 31 October 1943, he ,rent to the Finance Office am collected his pay 
am allowances for October 1943; in.person, having the vcucher changed 
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accordingly- and canplated in his presence to draw his full pay and 
allowances w.i.thout disclosing that he had, on 13 October 1943, at 
E::imontcn:, Alberta, Canada, dra.wn a putial pil,yment of $75 for the 
same mon:th. A.a to this item, his testimony, that he supposed the 
deduction would be certified later and get on his next month's acco.mt, 
:failed to convince the ccurt. Later he drew partial payments for 
August 1944, and also pis full pay and allowances for that month, but 
the partial withdrawals were ma.de after the filing o! his ,regular pay 
voucher, upon which he was tried; therefore, since this Toucher was 
not :false at the time of its making an:i presanta.ticn the evidence of . 
record fails to .sustain a conviction as to tha.t Specification. 

The accused was obligated by decree of court to pa::, to his 
divorced wi.fe $50 each month !rom April 1944 to June 1945., far, her 
support and that of their minor son. He pa.id only one month's payment, 
$50 1n September, 1944., during that period. 

The accused has had the benefit of every reasonable doubt and 
every .favorable inference :in this case, as well as 1n connection with 

, other reparted am discovered misccnduct over a. long perio:l ldlich 
inspired the submission of his resignation, unf'avorably considered by
reason of the present charges. Although ultimatel7 he EMde restitution 
and made some provision for bis two divorced wives and their three 
children, and six members of tha coort and the defense counsel ha.ve 
recanmended clemency, his record indicates that he does not mrit the 
honorable status of a commissioned officer. I recanm~d tmt the 
sentence as approved by the reviewing authority be ca.firmed but that 

· the f'orfeitures be rmitted, and that the sentence aa thus modified be 
executed. , 

4,. Inclosed is a !arm of action designed to carry in:t.0 execution 
the foregoing reeo-ndation, CQ;i~ yomi a~roval. 

2 Inola THOMAS ;.~ • 
· 1 - Record of trial Brigadier Gemral, U.S. Arm,

2 - Farll of action .A.cting The Judge Advocate General , 

( Sentence as approved bl reviewing authority confirmed, but !or!eiturea . 
. remitted. Gell) 509, 5 .ec 1945)• ·. ., . · · · 
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(173)WAR DEPARTMENT 
Anny Sernoe Foroea 

Ia the Office of'The Judge Advocate Geaera.l · 
Washi~gton, D.c. 

SPJGK • Cll 286277 

14 .·SEP 1945 

UNI'1'E.D S!A'l'ES ) ARMY AIR FORCES 
VlESTERli TECHNICAL TRAINING COMMA!ID 

~ v. 
. . ) 

Second Lieutenant LOOIS B. ) 
WINGO (0•785943), .Air Corps. ) 

Tria.l by G.C.M., convened at 
Lowr,y Field, Denver, Colorado, 
18 and 24 Auguat 1945. Dismissal. 

---------..-----------------~-OPINION of the BOARD OF REVIEW 

LUCKIE, ll>YSE and SlJCES, Judge Advocates. 


· · 1. The record of trial in the· cue of the officer named above has 
been examined by the Board of Review and the Boa.rd submit• this, its 
opinicn, to '.!he Judge Advooa.te Gell8ra.l. 

2.. The accuaed was tried upon the following Charge and Speoitication1 

CHARGE• Violation of the 96th Article of War. 

Specitica.tiona In that Second I4eutenant Louis B. Wingo,. Air 
Corps Unassigned attached Squ&dron T, 3705th Army Air Forces 
Bue Unit (Teo.hnica.l School and Pilot School, Very Rea'17 
Bombardment), was at Denver, Colora.do, on or about 26 July 
1945, drunk: and disorderly in i.wifor:m in a public plaoe, 
to wita 1712 Broadlray. 

B's pleaded guilty to and wa., found guilty of the Charge and Speciflc1.tion. 
Evidence wu introduced of a previou.a conviction of absences without leave 
troa 6 to 8 Februar,y 1945 and from. 23 Febru1.r,y to 19 Ma.rch 1945, in viola-, 
tion of Article ot. War 61, for which the a.ppro'Wd ·sentence was forfeiture 
of i75 per month for twelve months.;. He was sentenced to be dismiaaed the 
service. The revienn,{ authority a.pproved the sentence and forwarded the 
record of trial for action under Artiole of War 48. 

· 3. The e'Videnoe to.r the prosecution. in addition to the accused's 
plea ot guilty, 'ftB adduced by the teatimoxw ot two non-oommissioned 
officers of the .Milita.r,y Police who had been summoned about 0030 hours on 
26 July 194:5 to the &busy Club, 1712 Bro&d.way. Denver. Colorado. When 
they reaohed the Embassy Club they were directed to the "rear of the build• 
ing11 where· they found accused was. being held by one of the Club'a officers. 
Two .officers t'rao. Lowry Field offered to take aocuaed back to camp. One 
ot the non-oommisaioned officers agreed to let them do so and "started to t'Ul'll 
the lieutenant /fccuseg loose." Accused then •atarted to hit" the club 
official, and then "to grab" the military police when they restrained him.. 
!11.e Jd.Uta.ry police decided to tab acouaed. into oustody aXld 10 informed 
th• Imrey Field oftioer1. Aoouaed continued "struggling considerably, n 
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while calling tho milite.ry police a.nd the olub' offioia.l oertain opprobrious 

a.nd vile na.mea. As they were forcing aoou.sed to their car, he continued 

atruggling·e.nd "tripped" the military police. However, they succeeded 

in plaoing accused in the ca.r a.nd taking him to jail. Accused persisted 

in hb curling and 'resista.noe. At the ja.il, he was forcibly subjected to· 

.-, aobriety test throughout which time he .,verb&l~y a.bused" the military 

polloe. · In the opinion ot the witneasea, the accused wu drunk:. Aa one 

ot them testi.tbda · 


•ma eyes were bloodlhot, he wu staggering, he could hardly· 
atand on his t'eet, and hi• attitude we.a ver;y belligerent, his 
breath smelled ot liquor and that a.bout sums it up." (R. 7-11) 

4. For the defenae, 16.ajor Donald A. Young, .Air Corps, testified that 
accused worked u his usbtant, was "moat reliable" and "willing to learn,• 
and "with training" would make a "very able officer• (R. 12•13). 

· Accused, a.!'ter being apprised ot his rights u a witness, elected 
to testify. According to his testimony, he had been in the Army toi• 31 
mont&s and was 21 years of age. Although rated a pilot and desiring to be 
a B-29 pilot, he was aent to a flight engineer school. ma disa.ppointment 
resulted in his having absented himself without leave from school f<.tr 11quite · 
a number of days. 11 On his return, he was tried by oourt-martia.l and sen
tenced to forfeit $75 per month tor twelve month.a but a portion ot the ;for• 
feiture waa~later suspended, but the suspension was reToked sinoe "this par• 
tioula.r inoident a.t the Flnbasay." Aocused claimed he is not "an ha.bitua.l 
drinker" but admitted a.tttinding tbs Flnba.uy Club previously in July "maybe 
three times a week" and averaging about tour or tive dril:µcB on ea.oh visit. 
On the night in question,' he ha.d "tourteen or fifteen doublt shots" and 
thereafter remembered only tha.t the manager _or the Club held acouaed 1a a.nu 
behind his back and that someone hit him in the oar of the mili ta.ey polio• · 
(R. 13-17). . 

6. The undisputed evidenoe for the prosecution. substantiated by the 
plea ot guilty and corrobore.ted in Jll&ll1 respecta. except u to the disorderly 
aots. by the testi.mony of acoused. discloses olea.rly- tha.t the acouaed wu 

. drunk and diaorderly while in uniform in a publio plaoe a.a alleged, an 
ottenee repeatedly held nolative ot Article of ·War 96. The aocuaed•1 
plea. of' gUilty, in so ta.r as his disorderly conduot is oonoernsd, JU.y be 
inoonsiatent with his testimony to the affect that h9 had no memory of hia 
disorderly oonduot becaua•. ot hia gross drunken oondit1on. li:>Wever, such 

1inconsistency is-i.mmaterial inn• of the positive and unoontradicted 

testimo:c;y relating to his disorderly and unwarranted actions• while drunk, 

in the presence .ot a.t leut a civilian, two officers and two warrant 

officers. All elementa or the alleged offense were established by the 

prosecution b97ond a. reasonable doubt. 
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s. War Department records disolosa·that this officer is 21-1/2 yea.rs 
of age. single, and ia a. high sohool graduate. He attended. Cisco Jlll:lior 
College for three months. In civil lite he wu anployed tor one year u 
& freight olerk by the 1'exas and Pa.oifio Railway Company"• He entered the 
service on 5 Ma.roh 1943, was appointed an a:viation oa.det on 20 November 
1943, and commissioned a tempora.z:y second lieutenanb in the Arut:f ot the 
T.hited, States on 8 September 1944. on 31 Ma.roh 1945 he was oonvicted by 
a general coart-ma.rtial for absences with.out leave from 6 February to 18 , 
February- 1945 and from 23 February to 19 March 1945 in violation of Article 
of War 61, the sentence as approved providiIJ& for a. rortei ture of $75 per 
month for tweln monthlS. · · 

7. The oourt was legally conatftuted and had jurisdiction of the 
person and the aubjeot matter. No errors injuriously af'feoting the sub• 
sta.ntial rights or the accused were committed duriIJ& the trial. In the 
opinion or the Board of Re'ri.ar the. record of tria.l is legally sufficient 
to support the findings of guilty and the sentence and to warrant confirma.
tion thereot. · Dismissal h authorized upon oonviotion or a Tiola.tion of 
4,rtiole of War 96. 

/>' /. ., (,_, .• . • 

Uu,i..~ C'..\. /1.,-c.,, ,._,,/'vJ... • Judge Ad"VOoate 

On lc..va , Judge Advocate.-------------· 
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SPJGK - CM 286277 	 lat Ind 

1:lq ASF, JAGO, Washington 25, D. C,. 

TO• The Secretary of War 

1. Pursuant to Exeoutive Order No. 9556, dated May 26, 1945, there 

are trans.mi tted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of.Seoond Lieutenant Louis B. 

Wingo (0-785943), Air Corps. 


2. Upon trial by general oourt-martial this officer pleaded guilty 
to and was found guilty of being dru~and disorderly in uniform in a 
public place, in violation of the 96th Article of War. Evidence was intro
duced of one.previous conviction by'genera.l court-martial for two prior 
absences without leave for periods of 12 days and 24 days, respeotivel;y, 
during Feburary and March 1945, for which the sentence, as approved, pro

. Tided for a forfeiture of $75 per month for 12 months. In the instant oe.se 
he was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the reoord of trial for aotion under 
Article· or War 48. 

3. A summary of the evidence may be found in the accocpanying opinion 
of the Board or Review. I conour in the· opinion of the Board that the 
reoord of trial is legally sufficient to support the findings and sentence 
and to warrant oontinnation of the· senti,noe. · 

At about 0030 hours on 26 July 1945, two non-oommissioned officers 
of the :Military Police were summoned to the "rear of the building" ot the 
:Embassy Club, 1712 Broadway, Denver, Colorado, where they found accused 
who"Was being held by a club officer. Upon being turned loose accused 
•started to hit" the club official and •to grab" the military policemen. 

He called the olub official and military policemen opprobrioua and vile 

names and, after being arrested by the military police; he persisted o'"'r 


·a 	considerable period of time in cursing and resisting them. Aocused had 
had· "fourteen or fifteen double shots" ot straight whiskey during the night 
in_ question and hens obvioualy drunk and disorderly. 

Despite his unjustifiable acts, in view of aoouaed's youth, age, 
. 21-l/2J the r.eoommendations of his immediate Commanding Offioer. the 

Investigating Offioer. and the Conmanding Officer of his post, that ade
quate punishment could be imposed under Article or War 104;.the statement 
or the Commandant of Students that accused has carried out his duties in 
an excellent mannerJ the testimony of Major Donald A. Young, under whom 
aoouaed is ·presently assigned, to the effect that he "has definite salvage 
value as &.n officer in the Armed Foroed of the thlited· States, and that 
with proper guidance ~a rehabilitation to that standard expeoted of• 
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offioers in the Army ot the Uc1ted St&te1 will present no difticultiesJ" 
the report of the Flying »valuation Board of Lowr., Field, which con
vened on 2 August 1945 to consider the professional qualifications or 
&ooused with reference to flying duty. that accused "does not possess 
habits and traits of character whiohwould preclude his usefulness in & 
flying capacity" and recommending that he be restored to flying dutyJ and 
the action ta.ken on 2 August 1945 whioh revoked the previously auspended 
unexeouted portion ot the forfeiture impesed in his previous oourt-marti&l 
trial thus requiring him to now forfeit $75 per month for 10 months. I 
recommend that the sentence be oontirmed but that the execution of the sen
tence be suspended during good behavior. 

4. Inclosed is a form of action designed to oa.rry into execution the 
foregoing recommendation should it meet with your approftl. 

,.'-•.;..---·-~-~ 
2 	 Incle MYRON C • CRAMER 


1-Rec of trial Major General 

2-Form. of action The Judge .Advoe&te ~neral 

------------·----------------------

( Sent~nce confirmed but execution suspended durine; good beh~vior. 
GCMO 464, 11 Oct 1945). 
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WAR DEPARTMENT 
Arnry- Service Forces 

In the Office of The Judge Advocate General 
Washington., D. c. 

-~ 

SPJGN-CM 28633? 
) WEST CO.AST WING., PAcmc DMSION 
) AIR TRANSPORT COMMA.ND 

UNITED STATES ~ Trial by a;c.11•., convened at 
v. 	 ) Fairfield-Suisun Arrey' Air 

) Base., California., 6 August 1945. 
Second Lieutenant WARREN ) Dismissal., total forfeitures 
P. COLEMAN (0-716365)., • and confinement for ten (10) 
Air Corps. ~ years. Disciplinary Barracks. 

OPINION of the BOARD OF REVIEW . 
LIPSCOMB., O'CONNOR and MORGAN., Judge Advocates 

1. The Board of Review has examined the record ot trial in the 
case ot the officer named above and sul:mits this, its opinion., to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I z Violation or the 96th Article of War. 

Specification 1: In that Second Lieutenant Warren P. Coleman., 
Air Corps., Combat Replacement' and Training Center., APO 
#19194-BW9., Attached on temporary duty to Squadron G., 
1504th Army Air Forces Base Unit., West Coast Wing, Pacific• 
Division, Air Transport Command, having received a lawful 

. 	order from Major Cecil c. Clark., Air Corps., 1504th Art:rry 
Air Forces Base Unit., West Coast Wing., Pacific Division., 
Air Transport Command., to attend all alert meetings with
out fail., the said Major Cecil c. Clark being in the execu
tion of his ot'fice., did., at Fairfield-8uisun Army Air Base., 
California., on or. about 26 .May 1945., fail to obey the same. 

Specification 2: In that Second Lieutenant Warren P. Coleman, 
~ * i:·,' having been restricted to the limits of. the 
Fairfield-Suisun Army Air Base., California., did., at· 
Fairfield-Suisun Army Air Base., California., on or about 
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25 May 1945, break sa.id,restriction, by going to 
Sacramento, California. · 

CHARGE II:, Violation or the 61st .Article of War. 

, 


Specification: In that Second Lieutenant Warren P. Coleman,
***,did, without proper leave, absent himself from 
his station, at Fairfield-Suisun Army Air Base, Cali.fbrnia, 
from about·.31 }lay 1945 to about. 28 June 1945. 

CHARGE III: Violation of the 95th Article of War. 

Specifi.cation l: In that Second Lieutenant Warren P. Coleman, 
***,did, at Sacramento, California, Cedar Crest Resort, 
Homewood, California, and other places, from about 23 April 
1945 to about 23 June 1945, wilfully and wrongf'ully cohabit 
with. one Rosemary Shaughnessy, a woman not his vd.te, and one 
..fi.om he knew to be the lli.t'e of another. . 

Specification 2: (Motion for finding of not guilty sustained). 

Specification 3: (Motion for finding of not guilty sustained). 

He pleaded guilty to Charges I and II and to the Specifications thereunder 
but not guilty to Charge III and its Spec:1.fications. After a motion for 
.f.'indings of not guilty as to Specif'ications 2 and 3 of Charge Ill was 
sustained., he was f'ound guilty of all Charges and all other Specifications· 
and was sentenced to be dismissed :the service, to f'orfeit all pay and 
allowances due or to become due, and to be confined at hard labor at such 
place as the reviel'ling authority might direct for thirty years. The re
viewing authority approved only so much of a finding of' guilty of Speci!i- · 

. cation l~ Charge III as involved a finding of' the commission of' _the -offense 
at Sacramento, Cali!ornia, and Cedar Crest Resort, Homewood, California; 
approved the. sentence but reduced the period of confinement to ten yearsJ 
designated the United States nl.sciplinary Barracks, 'Fort Leavenworth., 

· Kansas., as the place of confinement; and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence for the prosecution shows that., a.f'ter failing to 
attend two alert meetings at. Fairf'ield-Suisun Army Air Base, California, 
the accused, on 25 May 1945, was brought before Major Cecil c. Clark, 
the Embarkation and Debarkation Officer, and was ordered by him to at 
tend the naxt meeting scheduled for 10:00 a.m. on 26 May 1945 and 11not 
to leave 1.he base under·'any circumstances"• Dlsregarding these explicit 
-instructions the accused 'at, 6:30 p.m. on 25 May 1945 went into Vacaville. 
and boarded a bus bound .for Sacramento, California. The following morning 
he was not present at the alert ~eting (R. 10-14, 37-39J Pros. Ex. 7). 
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Upon returning later in the day, he was infonned by a "Colonel 
Breckenridge 11 that he was restricted to the base pending ·an investigation 
and the preferment of charges against him (Pros. Ex.?).· For five days 
the accused complied with these directions, but on 31 May 1945 he ab
sented himself without permission from his station and went to Sacramento, 
California (R. 12; Pros. E.xs. 1 1 ?). He did not·return to effective 
military control until apprehended at the Lenhart Hotel in Sacramento on 
28 June 1945 (R. 12-13, 29; Pros. Exs. 2, ?). D.lring the period of his 
absence he returned to the base on 5 or 6 June 1945 to call for some 
clothes at the "cleaners and the laundry". Upon visiting his quarters 
he found a note from a "Captain at the Legal Office" requesting him to 
report. ttAfter thinking about it, /J,he accus~ became scared, and de
cided to and did, go back to Sacramento. ffi~intended to cane back 1 
sometime, probably about the first, to see about /jdiJ pay11 (Pros. Ex. ?). 

The magnet which drew him away from' his duties was a Mr~. 
Rosemary Shaughnessy, the wife of a lieutenant in the Air Corps who was 
serving overseas. He had first made her acquaintance ··while stationed 
at Langley Field, Virginia, and had lived with her in nearby Newport News. 
Vlhen he was transferred to the West Coast, she had followed him across the 
continent. They sincerely intended to marry one another, but her attempts 
to obtain a dissolution of her existing marital bonds had been unsuccess
ful (R. 40, 54-5?; Pros. Ex.?). . 

On 23 April 1945, about three weeks after her arrival in 
California, they registered at the Lenhart Hotel iri Sacramento as n1t. 
and Mrs. w. P. Coleman". Room 304, to which they were assigned, was 
occupied by them as husband and wife until about· 20 June 1945. On that 
date they commenced a short vacation at the Cedar Crest Resort, Lake .. 
Tahoe, California. Here they rented a ntwo room housekeeping cabin" 
and again registered as "Lt. & Mrs. w. P. Coleman". They terminated 
_their stay at the lake and returned to the Lenhart Hotel early on the 
morning of 28 June 1945 (R. 22-2:t, 34-3?, 40, 51-53; -Pros. Exs. 6, ?). 
'shortly after 1:00 a.m. Sergeant Harvey Braswell o! the Milltary Police 
knocked on the door. of their room. After the lapse o! a "good ten 
minutes", he was adnd.tted. The accused was then wearing trousers and a 
•shirt half buttoned11 • Mrs·. Shaughnessy was attired in a white slip 
and a pair of bedroom slippers.· Although he at first described _Mrs. 
Shaughnessy as his wife, the accused, upon baing taken to the Provost 
Marshal's 'office !or investigation, conceded that_ she ,,,.-as not (R. 29-34, 
53; Pros. Ex. ?). · · · 

As a result of her relations with the accused she had been 
pregnant tor three months at the time ot the trial. She had e.sle d the 
accu_sed •to stay" with her. She •needed him becaue fibi/ was sick• · 
(R. ·57-58; Pros. Ex. ?) • - ".. · . . 

4. · A!ter .being apprized o! his rights as a witness, the accused 
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elected to make an unsworn statement. He admitted that he had lived 

with her as. husband ·and rife with full knowledge of the fact that she 

was :married to another man. His only excuse was that: · · ' 


.··.. 	•I love her very much and have ever since I 1ve known her. 

We 1ve tried for a long time to get this annulment pushed 

through, finished, so we could marry. fue to circumstances· 

beyond our control there was nothing we could do.n 


,, 

:Mrs. Shaughnessy had been ill before coming to California, ~and, after 

joining him there, she had suffered a relapse. "She couldn't get her 

breath right. The doctor said it was due to some glandular trouble 

and * * *,she should not worlc11 (R. 62). 


· The reason for the accused 1s absence without leave was his 

anxiety over her condition. He was nso upset arui worried about her /j,,J 

didn't want to leave her alone" (R; 62-6.'.3). He appealed. to the mercy of' 

the court by declaring that 


"* * * whatever happens to me I •ve got her. to take care 
of' and if anything happens to me I don1t knP1I' what she can do. 
She has no one to take care of her. I 1m the father of her child. 
and we do want to get married as s:>on as we can, and now that Lt 
Shaughnessy is here and agreed to sig.n the ·papers, that will make 
1t easier for us if' nothing happens t(! me" (R. 6.3J. . 

, 	 
5. ' Specification 1 of' Charge I alleges that the .accused, on. 26 

May 1945, failed to obey an order to 11attend all alert meetircs". Speci
fication 2 of Charge I alleges that the accused on or about 2S Kay' 1945 . 
broke a restriction which had been imposed upon him. These were set forth 
as violations of Article of War 96. The Specification of Charge III al
leges that the accused aosented himself without proper leave trom .'.31 UB.y · 

· to 28 June 1945. This was represented to be:ln contravention of Article · 
of War 61. · · · 

The evidence adduced clearly establishes, and the accused's 
plea of guilty conclusively con.firms, all three ot these ·ottanses. Ignoring 
the restriction to. which he had been subjected and the orders which he had 
received, he went to Sacramento on the night of' 25 Ma1' 1945 and tailed to 
attend the alert meeting the .following morning. Attar having been placed 

· under a new restriction upon his return, he again displayed his contempt tor 
military discipline by absenting himself without leave f'or a period of 


· twenty-'nine days. These ilagrant acts reveal an incorrigible character 

wholly a.~ variance with the basic requirement$ of the military system. 


6. Specification l of Charge III alleges that the accused, from about 
23 Ap:d.l to 28 June 1945, did "wilfully and wrongfully· cohabit with one 
Rosemary Shaughnessy, a woman not his w1 f'e., and. one whom he knew to be the. 
wii'~ of another". This offense was laid under Article of War 95. 
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Although he pleaded not guilty, the accused both in his sworn 

pre-trial statement and in his unsworn statement at the trial .frankly ad

m:itted that he bad cohabited with Mrs. Shaugh:q_essy 'Whom he knew to be· 

wed to a brother of.ficer serving overseas. Her testimony was equally , 

candid. Their-protestations o.f "love" and their somewhat belated con

cern over the welfare o.f their unborn child do not extinguish or diminish 

their culpab~lity. 'His conduct was intrinsically o.f such moral turpitude 


1 as to be unbecoming an o.fficer and a gentleman. 
. . 

Although the. record contains several pages of argument concern

ing the power of the court to compel Mrs. Shaughnessy to answer incrimi

nating questions, the problem need not be considered on review. The 

privilege granted by the Fifth Amendment is purely personal, and its 

denial to a witness cannot accordingly be complained. of by the accused. 

Evan if thi~ were not the rule, he has not been prejudiced in any way be

cause his own pre-trial statanant and his unsworn statement at the trial., 

embellished by other unobjectionable testi:nocy., were sufficient in them
selves to sustain the findings of guilty beyond a reasonable doubt. · 


. 6. The records of the V{ar fupartment show that the accused, woo is 
single, is approximately 2J yea.rs and nine months o.f age. After attending 
the University of Pennsylvania for one year., he was employed from September 
or 1941 to March of 1943 by The Pennsylvania Company as a general ledger 
cJe rk. He had enlisted service from 21 March 1943 .to 18 March 1944 when 
he was commissioned a-second lieutenant. On 5 September 1944 he was 
reprimanded and directed to pey' a forfeiture of $75 per month .for one month 
under Article of War 104 .for absenting himself without leave from 15.August 
to 18 August 1944. On 10 January 1945 he was found .guilty by a general 
court-martial of abserrting himself without leave from 23 November 1944 to· 
9 Decenber 1944, and serrtenced to be dismissed the service and to forfeit 
al1 pay and allowances due or to become due•.:.. Thereafter the .findings of 
guilty atrl the sentence were disapproved and the case dismissed. Since 18 . 
March 1945 he has been on active duty as an officer. 

7. The court was legally constituted. No errors injuriously ar.:. 
fecting the substantial rights of the accused were coimnitted during the , 
trial.· In the opinion of the Board of Review the record of trial is le
gally sufficient to support the findings and the sentence and to warrant 
confi.rma.tion thereof. Dismissal is authorized upon conviction of a vio-
lation of Article of War 61 or Article of War 96 and is mandatory upon 
conviction of a violation of Article o.f Vfar 95. 

\ 

_______:_:._._._.____., Judge Advocate. 

\ 
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1st.Ind 
Hq .ASF., JAGO., Washington., D. C. 
TO: The Secretary oi" War. 

SPJGN-CM 286337 

1. Pursuant to Executive Order No. 9556., dated 26 May 1945., 
there are transmitted herewith for your action the record of trial and 
the opinion oi" the Board of Review in the case of Second Lieutenant 
Warren P. Coleman (0-716365)., Air Corps. 

2. Upon trial by general court-martial this officer pleaded guilty
to, and was found guilty of., failing to obey an order to attend an alert 
meeting, and of breaking a restriction., in violation oi" Article of War 
96; and of absenting himself 'Without leave from his station from 31 May 
1945 to z:j June 1945, in violation of Article of War 61. He was also 
found guilty of wrongfullY and unlawfully cohabiting with a woman not 
his wife at Sacramento., California., Cedar ·crest Resort., Homewood., 
California., and other places., in violation of Article of War 95. He was 
sentenced to be dismissed the service., to forfeit all Pel¥' and allowances 
due or to become due., and to be confined at hard labor at such place 
as the reviewing authority might direct £or thirty years. The reviewing 
authority approved only so much of the finding of guilty of the offense • 
of 1t'l"ODgfully cohabiting with a woman not his wife as involves a finding 
o! the commission ot that offense at Sacramento., California., and Cedar 
Crest Resort., Homewood., California;. approved the sentence but reduced 
the period of confinement to ten years; designated the United States 
Disciplinary Barracks., Fort Leavenworth., Kansas., as the place of con
finement; and forwarded the record of trial for action under Article ot 
War 4$. 

3. A summary o! tbe evidence may be found in the accompanying opinion 
o! th~ Board of Review. I concur in the opinion 0£ the Board o! Review that 
the record of tr.Lal is legally suf'ficient to support the findings and sen
tence as ai;provad by the reviewing authority and to warrant confirmation 
thereof.'. · 

. 
The record .shows that the accused., after failing to attend two 

alert meetings; was ordered by the embarkation officer at Fairfield-Suisun 
Araq' Air Base., California., to attend the next scheduled meeting and not to 
leave the base \lllder any circumstances. The accused., however., disregarded 
these explicit instructions and went to Sacramento., California., on 25 
May 1945. Upon his return to bis base he was placed in restriction. There
after on 31 May he absented himself' without leave and again went to 
Sacramento., Cali!ornia., and did not return t.o milita.z:y control until 
apprehended therf:I on 28 June 1945. The accused appears to have been 
drawn a:rrq trom his military duties by his infatuation for a Mrs;. Rosemary 
Sbaughnass;r., the wife of a lieutenant in the Air Corps who was serving 
overseas. He had first lived with her at Newport News., Virginia. When 
he ,ras transferred to the West Coast she followed him across the continent. 
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He registered at the Lenhart Hotel in Sacramento as "Lt. & Mrs. W.P. 
Coleman" and they occupied a room there from 2J April 1945 to 20 June 
1945. They then moved to Cedar Crest Resort, Homewood., California, 
where they occupied a "housekeeping cabin" and again registered as 
husband and wife. As a result of the accused's adulterous relationship 
Td.th Mrs. Shaughnessy she appears to be pregnant. 

The accused pleaded guilty to the first three offenses alleged 
and readily admitted that he had lived as husband and Td.te with Mrs. 
Shaughnessy. He appealed for mercy to the court upon the grounds .tJlat 
he was the father of Mrs. Shaughnessy' s unborn child and that she needed 
his care and support. He avowed his purpose of marrying her as soon as 
she was divorced from her present husband. 

Although the accused's derelictions and neglect of duty are de
serving of stern punishment, the sentence approved by the reviewing 
authority is clearly excessin. I recominand, therefore, that the sentence 
as approved by the reviewing authority be confirmed, but that the for
feitures be remitted and the period of confinement be reduced to one 
year, that an appropriate United States Disciplinary Barracks be desig
nated as the place of confinement; and ~t the sentence as thus modified 
be ordered executed. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation should it meet 'With your approval. 

( ) /-('?
u,.,;..~,. ;\ ""-,.. ··-· .. 

2 	Incls THOMAS H. GREEN 

Record of trial Brigadier General, U.S.A. 
Form of action Actiq: The Judge Advocate General 

lSentence"as-approved_by'_r;view!ng-authortty-confi?"l'l'l8d, but forfeitures 
remitted and confinement reduced to one year. OCMO 4F/f, 15 ~ov 1945)• 
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YlAR DEPARTMENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Wash:ington., D. c. 
SP JOQ - CM 286339 

UNITED STATES FIELD ARTILLERY 

REPIACEME.NT TRAINlNG CENTER 


v. Fort Sill, Ckla.homa ·l
Second Lieutenant I.DUI.& F. ) Trial by ri.c .M., convened at 

DCCKllRY (O-ll'77372), attached) Fort Sill, Oklahoma., l4 Au.gist 

una.ssigned to FACRP, FAR.TC, . ) 1945. Dismissal, total for

Fort Sill, Oklahoma. ~ feitures and cmfinement for 


five (5) years. 

---·-------
OPINION of the BOARD OF REVIEW' 


· PARTLOJI, BIERm and HICKMAN, Judge Adyocates 


1. The Board of Review has examined the record of trial in the 
case of the officer ramed above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upcn the following Charges and Speci!i-. 
cations, · 

CHARGE I, Violation of the 95th Article of War. 

Specification 1, In that Seca:id Lieutenant Louie F. Dockery, 

attached unassigned to F.ield Artillery Officers• Replace

ment Pool, FAR.TC, Fort Sill, Oklahoma., did, at Oklahoma 

City, Oklahana., en or about 4 January 1945, with intent 

to defraud, falsely make in its entirety a certain check , 

in the foll~g words an:i figures, to-wit, 


Alexa.r:dria, Ia.. January 4' 1945 No•.J[J__ 

Rapides Bank &: Trust Co.. 84-2:3 

Pay to the 

order of ______I.i__.t__•___J ..........L....._Mo.......,or_e....._________$.365 .oo 


_____Thre... H...,uni=--red six_t_y ~ve no_.,/,..100_______.,Dollars............e.... ...._______ _____...____ ....... 


Col. A.AF 
Hugh C. McCullin 
0-386824 

which said check was a wr1ting of a. public nature which 
might operate to thB prejudice o:t another. · 
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Specificaticn 21 In that Second Lieutenant Louie F. Dockery, 
attached unassigned to Field Artillery Officers' Replace
ment Fool, FARTC, Fort Sill, Oklahoma., did, at Shawnee, 
Oklahoma, on or about 8 January 1945, unlawfully and 
wrongfully make and utter to the Amarican National Bank,. 
Shawnee, Oklahoma, a certain check in ·words ar:d figures 
as foll.owss 

No. -----,,--_J__an_8_____1945 

Pay to the 
Order of_____ F '--D.... _________Lo-=u;;;;.i.;;.e........ oc_k_er_......y $86.00 

--~~-S-h~t~y~Su~~an~d~n_o~/~10=0-~=-----------------_-__________Dollars 

City National Bank an:l Trust Company· 
39-7 ' Oklahoma City, Oklahoma. 

Louie F. Docken: 

and by means thereof did frauduleny obtain from the 
American National Bank the sum of $86.oo, he, the said 
Secord Lieutenant Lalie F. Dockery, then well knowing 
that he did· not have, and not intending that he should 
have, sufficient funds in the City National Bank and 
Trust Company, Oklahoma City, Oklahoma, for the payment 
of said check. · 

Specification 31 Identical with Specification 2 except that 
the date is 26 January 1945, the place is Duncan, Oklahona, 
the payee is Jess Sharp, Duncan, Oklahoma, and the amount 
is $10. · 

Specification 41 Identical nth Specifi.cation 2 except that 
the date is 11 June 1945, the place is Fort Sill, Oklahoma, 
the bank is The City National Bank, United states Deposi
't!_ry, the payee is the Officers Club, 8th Tra:ining Regiment, 
FAR.TC, Fort Sill, Oklahoma, and the amount is $1;.o.o. 

CJWtGE IIs Violation of the 93rd Article ot War. 

Specification1 Sa.me as Specification 1, Charge I. 

CHA.ROE III1 Violation of the 96th Article of War. 

Specification ls Same as Specification 2, Charge I 

Specification 21 Same as Specificat:l.on 3, Charge I 

Specification 31 Same as SI>Qcification 4, Charge I 

2 
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, ADDITIONA.L CHARGES 

CHARGE IV: Violation of the 69th Article of War. 

Specificaticn 11 (Finding of not guilty.) 

Specification 21 In that Second L:1.eutmant Louie F. Dockery., 
attached unassigned to Field Artillery Officers• Replace
ment Pool., FARTC., Fart Sill, Oklahoma, having been duly 
placed in,arrest in his quarters at Fort Sill., Ok~oma., 
m or about 4 June 1945, did, at Fort Sill, Okl.ahari.a., on 
or about 3 July 1945., break his said arrest before he was 
set at liberty by proper authority. ' 

CHARGE Vi Violation of the 96th Article of War. 

Specifications In that Second Lieutenant Louie F. Dockery., 
attached unassigned to Field Artillery Officers• Replace
ment Pool, FAR.TC., Fort Sill, Oklal}oma., did., at Fort Sill., 
Oklahana, on or about 3 JuJ.y 1945, unlawfully and wrong
fully make and utter to the Officers' Club, 8th FA 
Training Regim€11t, FARTC, Fort Sill, Oklahoma', a certain 
check :in words and figures as follows s 

ts.wton, Okla. _______19_ No._ 

BANK OF A::.fERICA 

PAY TO_____....f_fi_c_er_s_C_lu_b__________$O ...... 5.00 

------~F_iv____ __________e~and=~no~/_h_un=dr~e~t~h~s DO.LLA.RS 

bl Louie F. Dockery 
O-ll77372 

and by means thereof did .fraudulently obtain .fran the 
said Officers 1 Club the sum of $5.00, he, the said 
Second Lieutenant Louie F. Dockery, then well knowing 
that said bank was non-exis~nt. 

He pleaded guilty to all Specifications and Charges, but with leave of 
court at the close of the evidence and before submission of the case., 
changed lµ.s pleas to not guilty as to the Specifications of Charge IV 
and Charge IV, Specificati m 4 of Charge I, Specification 3 of Charge 
llI, the Spedification of Charge V and Charge V. He ms found not 
guilty of Specificatiai. 1 of Charge IV; guilty of all ,other Specifica
tions and all the Charges. He was sentenced to ~e dismissed the service 
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·of the United States, to forfeit all pay ard ,allowances due or to 
become due,. S..t'ld to be confined at ha.rd labor; at such place as the 
reviewing authority mi~ht direct, far five years. The reviewing 
authority approved the sentence ard · forwarded the record of trial 
under the p~ovisions of Article of War 48. 

3. The evidence for the prosecution established the following 

sta:t;,e of facts. 


Specification l I Charge I; Specification, Charge II 

On 8 January 1945, the accused· called upon :.Mr. Denning, vice

president of the City National Bank and Trust Company, of Oklahoma 

City, Oklaholl\3., and opened a checking account with that bank (R. 11) 

by depositing a check (R•.12; Pros. E>c. l) for $365, dated 4 January 

1945, drawn on Rapides Bank an:i Trust Co., of Alexan::iria, Louisiana, 

purporting to be drawn by 11Hugh c. McCullin, Col. A.AF, 0-386824", 

pa;yable to the order of "Lt. J. L. Moore11 , bearing the purported en

dorsanEnt of 11 J. L. Moore, o-1616432, 2nd Lt. AAF11 , ~ endorsed by 

the accused, reciting his staticn as Tinker Field (Oklahana City). 

In return for the check, the depository bank furnished the accused a 

book of checks with his name imprinted upcn them .at a service charge 

of $2.00 and set up an a.ccotmt for him w.i.th a credit of $.363, subject 

to collecticn of the $365 check. The check was cleared through 

banking channels and returned by the drawee bank for 11No account" 

(R. 12-13) • In the opinion of Sydney T. Holland, Special Agent, Federa.l 
Bureau of Investigation, Document IdEDtification Specialist in the 
Laboratory of that Bureau at Washington, D. c., all the material writ 
ing on the check, including the signatures of the purported maker and 
payee-endorser, were written by the same parsm who wrote the endorse
ment of the accused and other samples of the accused 1 s handwriting 
(Deposition, R. 25; Pros. Elc. ~). When questicned by Special Agent. 
Haggart of the Federal Bureau of Investigation, Lawton, Oklahoma, on 
l4 ~ 1945, the accused, after "l'Srning or his rights, at first denied 
that he had written th:! check and claimed that he had 1fOll it in a 
poker game, but, when infOI'Illed of the laboratory report en the hand
writing iu question, admitted trat he had written the check, including 
the "names" or the maker a.rrl of the payee thereupon, am deposited it 
for bank credit lmowing tl::e.t it was worthless am fraudulent (R. 31). 
The City National Bank imurred expenses of $9.50 in cormection with 
the transaction (R. lJ), l'lhich the accused rapi.id just before trial 
(R. 

. 
14). . · . 

Specification 2, Charge I; Specification. 1 1 Charge III 

On or about 8 January 1945, the accused presented to Mr. Riddle, 
vice-president of the American National. Bank, Sha11I1ee, Oklahana., his 
personal check for $86, drawn by the accused en the City Naticnal Bank 
am Trust Compi.n7 of Oklahoma. City, on cne of the check forms printed 
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with the accused's name (R. 16). He showed Mr. Riddle his cred81ltials, 

said that ha had just been transferred to the Shamee naval a.ir base 

an:i needed the money for moving expenses, arrl satisfied Mr. Riddle 

that "he was OK"• The bank cashed the check for him (R. 16, 17; Pros. 

Ex. 2). It was returned in due course as dram against uncollected 


· funds ~d,. again presented to the drawee bank, was returned with the 
statement that the. check with which the accused hoo opened his account 
had been ·returned unpaid (R. 17). Attempting to locate the accused, 
Mr~ Riddle foum that he was not and never had been stationed at the 
Shawnee naval air base· (R. 18). The $86 mich the accused received 
remained due and owing to the American National Bank, plus protest 
fees, less $10.50 credit for that amount which that bank was to receive 
-from a money order which the accused had turned over to Mr. Denning, 
of the City National Bank arrl Trust Company of Oklahoma City on the 
day of trial (R. 18). The accused admitted to Special Agent Haggart 
that he had dra"Wil and cashed tlY:t $86 check at the American National ~ 
Bank in Shawnee (R. 32). His handlfI'iting was identified by Special~ 
Agent Holland (R. 25; Pros. Ex. 7) •., 

Specificaticn 3, Charge I; Specification 2, Charge III 

On or about: 26 January 1945, the accused presented his perscnal 
check for $10, dra'llll en the City National Bank and Trust Company of· 
Oklahana City (R. 22; R. 20; Pros. Ex • .3) payable to Jess Sharp, at the 
Pastime Club in Duncan, Oklahana, operated by Jess Sharp (R. 24), on 
whose beh'ili' the check was cashed for the accused, Viho received $10 
in money (R. 21., 19, 22, 23). The check was returned unpaid through 
the bank (R. 20), and later efforts to-locate the accused and collect 
the amount due were unsuccessful (R. 2J, 25). The accused admitted 
to Special Agent Haggart tlat he had dra1m am cashed this check (R. 31). 
His handwriting was identified by Special Agent Holland (R. 25; Pros. 
Ex. 7). . , 


, 

S_pecification 4, Charge I; Specification J, Charge III 


. en er about 11 June 1945, the accused vrote an:i presented his 

personal check for $15, drawn en the City National Bank of Iallton, 

Oklahoma (R. 37; Pros • .Ex. 4), to the regimental Officers I Club, on 

whose behalf it was cashed for him by the enlis,ted barten::ler (R. 36
37). He had no account at that bank (R. 39). 


Specification 2, Charge IV 

Letter orders pla!l.ing the accused in arrest in quarters .were,.: 
iss;\led en 4 June 1945 by COllll!Wld of the Conmanding Ga-ieral exercising 
jurisdiction over the accused (R. 47; Pros. Ex. 5; R. 41) and placed 
in channels for delivery to him (R. 44). On 11 June 1945, by orders, 
an Assistant Staff Judge Advocate of the COllll1and personally camnunica.ted . . 
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to the accused the contents of the orders placing him in iil'rest and 
explained their effect (R. 45-47). The limits of the accused I s arrest 
were i:i.xed at his barracks, latrine and mess hall, plus certain limited 
privilege of going to the Post Elcchange for the purchase of necessary 
articles with specific permission of his regimental colllln'inder (Ex:. 5). 
On the night of 3 July 1945, he cashed a check and played in a poker 
game at the regimental officers' club (R. 50). 

Specificaticn 1 Charge V 

At the regimental officers' club, on 3 July 1945, the accused 
presented to the enlisted bartender a check (R. 51; Pros. Ex. 6) for 
$5, drawn by himself, payable to the Officers• Club, and received $5 
cash far too check from the club fund~ (R. 50, 51). The check was 
drawn on a printed check form of the City National Bank of Lawton, 
·Oklahana, upon which the name 11City National Ba~tt was lined .rut and 
the name 11Bank of America" written in. The Y10rds 11Lawton, Okla. 11 

ra:nained unchanged (Ex:. 6). There is no Bank of America branch· in 
Lawton, Oklahoma (R. 39). The circumstances un::ler which the check was 
uttered were that the accused, earlier that night, cashed a check for 
$.a:> at the club bar to enter a poker game, then later returned to the 
bar arrl took up his $.a:> check -w:I.th $15 cash and the $5 check here 
involved (Ex. 6), which he wrote in the presence of the bartender (R• 

. 50). 

4. The defense introduced no ev:idence. Duly advised of bis rights 
(R. 53), the accused made an unsworn statement bY: his counsel, to the 

effect he had instructed defense counsel to pay off "certain of those 

checksIt; tha. t all checks held by the Offie ers I Club and introduced in 

evidence had been "paid off in cash"; that "payment ha.a been made" to 

the Cklahana (City) bank and the Sha'l'll.1ee bank an::! that "it is his in

tention as his checks becane d..i.e to turn the entire amount c:tver to his 

counsel to liquidate any and al.1"indebtedness which might ·result from 

checks outstandingn (R. 54). 


5. The evidence establish~s that, as specified, the accused forged 
a check for $365 on a fictitious bank account of one "Colcnel Hu{tl c. 
Mccullin•, who, for all that appears, -was a fictitious person, drawn 
on a bank at Alexandria, Louisiana.. With full know.ledge of the·worth- · 
less and fraudulent character of this, his oYil'l handiwrk, he "deposited" 
the spurious check to open a spurious and illusory account to his 

·apparent credit in an Oklahoma City bank. He then promptly drew and 
uttered his check on that account whereby he defraudoo a bank in 
Shawnee, Oklahoma, of $86 in cash. In ea.ch instance, he gave erroneous 
infoi'lnation a.bout himself a:ni his military station, calculated to 
mislead the persons with whan he was dealing arrl to inspire an unfoundoo 
confidence in himself. Later, he drew and passed another check far $10 
cash in Duncan, Oklahoma, on the same wholly spurious account. Still 
later, he drew and utteroo to a regimental officers• club at Fort Sill, 
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Oklahoma,, two worthless checks, for $15 arrl $5 respectively, in cash, 

ooe an the City National Bank of I.a.wton, Oklahoma, where he had no 

accrunt, and the other, by changing partially a check blank of tha.-t . 

bank, on the "Bank 01' America, Ia.wton, Oklahoma", 'Which did not exist~ 

He broke arrest in quarters, lawfully imposed awaiting trial, to .. 

engage in a poker game at the Officers I Club, funds for which he pro

cured in part by the use of the $5 check. 


The sufficiency of the record is fortified, though superfluously, 
by his pleas of guilty remaining unchanged to the more serious offenses 1 

· the forgery of the $365 check, as violations both of .Article of War 95 
(Specification 1, Charge I) arrl of Article of ·&r 93 (Specification, 
Charge II), and the fraudulent maldng and utterance of the $86 chack 
to the Shawnee bank (Specification 2, Charge I, and Specificaticn 1, 
Charge III) and tre $10 check in Duncan, Oklahoma (Specificaticn 3, · 
Charge I, and Specificaticn 2, Charge III) in violation of both the 
95th (Charge I) ~ 96th (Charge III) Articles of War. 

His guilt of the offenses concerning which he changed his plea 
to not guilty is left in no reasonable doubt. His miking and utterance 
of the $15 worthless check to the officers' club was clearly proved 
(Specification 4, Charge I, an::i Specificatim J, Charge III). As to 
the $5 check (Specification, Charge V) drawn on the 11Da.nk of America, 
Ia.wton, Okl.a.homa 11 , he might enjoy the benefit of a cha.ritable assumption 
of his careless but innocent failure to canplete the proper change of 
location to accompany the change of name of the drawee oo.nk, if the 
evidence concet'ning th3.t particular transaction stood alone. Hc,rever., 
it does not stand alone, and in the reflected light of hi.a course of 
thoroughly dishcnest and fraudulent conduct in this case, unextenuated 
and unexplained, the only reascna.bls inference concerning. a.ny of his 
checks is that of intentiooal fraud, perpetrated according to the cir
cumstances of the particular case. 

The proof of h:is breach of arrest (Specii'icaticn 2, Charge IV) 
should have included affirmative proof tha.t he had not been set at 
liberty by proper authority., where the breach occurred on J July after 
arrest on 4 June, but as it is apparent fran the record that his 
arrest 1ras !or the purpose of detaining him for trial and the investi 
gation included a laboratory study and report upon his cpestioned 
handwriting by the Federal Bureau of Investigaticn; the duration of 
his arrest at that time was not so excessively long as to avoid entirely 
the force of the familiar presumption of" continuance of a state o! 
!acts once sham to exist, in the absence of any affirmative showing, 
or even any contention, th!l.t he had been released. \'lb.ether or not he 
may have been mtitled to earlier disposition of cha.rge:i am release, 
he was not entitled to release himself (CM 229280, Warwick, 17 BR 109,
115). --- . 
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I

An assistant Staff Judge Advocate testified that he informed 
the accused of the orders for his arrest, shorted him the letter orders 
and explained them to him in regimental headquarters office "in the 
presence of Colonel Liebst11 (R. 45). · Lieutenant Colonel Charles A. 
Liebst was president of the court which tried the case. In qualifying 

, 	 the court, there was no response to the prosecution's request that any 
member state facts known to him which he believed to be ground for 
challenge. The accused, duly advised of his rights, declined to exer
cise a cha.llwge, either for cause or peranptorily, and accepted the 
court (R • .3). Although there was necessarily an issue of law in the 
case whether the accused had been duly placed. in arrest in quarters, 
the evidence was complete and compelling• that be had been so placed. 
It was not shown that any mF.tmber had any extra-judicial knowledge of 
the breach. The offense of breach of arrest was a relatively m,jnor 
one among those involved in this case. Though the presence of a mooi
ber having such previous 1cn·owledge ·is bad practice and not to be 
encouraged, 'this circumstance did not, in our opinion, adversely 
affect the substantial rights of the accused in this case (Cf. CM 30
435, Nov. 19, 1914, Dig. Op. JAG 1912-40, Sec. 365 (8), page 174). 

Charges 1V and V were additional charges :instituted after 
the original charges were referred for investigaticn. They should 
have been designated Additional Charges I and II. ; This irregularity 
was not prejudicial. · 

The same forgery, specified in identical language, is made 
the basis of conviction both under Article of War 95 and Article of 
War 93, and the same worthless checks under Articles of War 95 and 96. 
In each case, both articles have been violated by the same conduct, 
and, though the resultin;; multicipital character of the record seems 
to us wh~lly unfruitful in this case an::l unjustified on any practical 
grounds, it is permitted by settled military law (CM 218924, Foster, 
l2 BR 173, 182; CM 253638, Kent, 35 BR 9, 14). 

6. The accused officer is 25 years of age, single, a c:l,.tizen and 
resident of .Elrlsboro, Oklahoma. He completed high school at Harjo, 
Oklahoma, am one year at Okla.home. Agriooltural an::l Mechanical College. 
As a civilian, he -was a plumber, welder and pipeline maintenance man, 
with some experience in horticulture and land terracing. He entered 
the Army in September 1941, wa.s appointed. a second lieutenant, Anny 
of the United States, assigned to Field A.rt4llery, through Officer 
Carxlidate School of that branph at Fort Sill, Oklahoma, ll February 
1943. On 18 August 1943 he broke a leg in a baseball ~e in Hawaii, 
and was hospitalizt;td at North Sect,or Gweral Hospital in that .Area, 
Hammond General Hospital, Modesto, California, and Borden General 
Hospital, Chickasha., Oklahoma, being in and out of hospital until he 
was assigned to Field Artillery Officers• Replacement Pool, Field 
Artillery Replacement Training Center, Fort Sill, Oklahoma, for limited 
service by orders 2 M:u-ch 1945. He suffered some residual impairment 
of his leg resulting from the mentiooed fracture, as a result of which 
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his retirement was twice recommended by an Army Retirement Board, 
but disapproved by the Surgeon General. The Secretary of 1/lar on 5 
February 1945, directed his retention for limited service and re
examination after six mcnths. The misconduct involved in this case 

· intervened. 

7. The court was legally coostituted and had jurisdictiar. of 

the accused and the offenses, No errors injuriously affecting the 

substantial rights of the accused were committed during the trial. 

In the oplnicn of the Board of Review the record of trial is legally 

sufficient to support the findings of guilty and the sentence and to 


·-warrant 	confirmation of the sentence. Dismissal is mandatory upon 
cooviction of a violation of Article of War 95 and is authorized upon 
conviction of a violation of Articles of War 9.3, 96 am 69. 

• 
6ft:c:(!~~ , Judge Advocate 

Judge Advocate__..~~:;.l!~;j'Z,~1"~~2::....:::·.::-::.:..-_-; 

Judge Advocate 
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SPJGQ - CM 286JJ9 lat Ind. 

Hq ASF., JAGO, Washington 25., D. C. 

TO: The Secretary of War 

· l. Pursuant to Executive Order No. 9556., dated May 26., 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieuten
ant Louie F. Dockery .(O-ll'nJ72), attached una.esigned to FAORP., FARTC, 
Fort Sill, Oklahcma. 

2. Upon trial by general· court-martial this officer pleaded guilty 
to, and was found guilty of., forgery ot a bank check tor $J65 at Okla
hana City, Oklahana, about 4 January 1945, in violation of Articles of 
War 95 and 93 (Specification l, Charge I; Specification, Charge II), 
and of wrongfully, unlaw.f'ull.y, fraudulently and lmowingly mald.ne and 
uttering :for value a worthless check !or $86 at Shawnee, Oklahana, on 
8 January 1945, and another for $10 at Duncan., Oklahoma, on 26 January 
1945., in violation of Articles of War, 95 and 96 (Specifications 2 and 
J, Charge I; Specifications l and 21 Charge III). He was also found 
guilty., upon pleas changed .to not guilty, of wrongfully., unlawfully, 
fraudulently and lmowingl.y making and uttering for value a worthless 
check for $15 at Fort Sill, Oklahoma., on ll June 1945, in violation of 
Articles ot War 95 and 96 (Specification 4, Charge I; Specification 3, 
Charge III) and another !or $5., on a nonexistent bank, on 3 July 1945, 
in violation of Article ot War 96 (Specification, Charge, V), and of 
breach of arrest in quarters at Fort Sill, Okla.ban.a, on 3 July 1945, 
in violation of Article of War 69 (Specification 2, Charge IV). He 
was sentenced to dismissal, total forfeitures and confinen:ent at hard 
labor, at such place as the reviewing aithorlty might direct, tor five 
years. The review.ing authority approved the sentence and. forwarded the 
record of trial Wlder the provisions ot Article o! War 48. 

3. A summary 'of the evidence mq be found in the accompanying 
opinion ot the Board of Review. The Board is of' the opinion that 
the record of trial is legally sufficient to support the findings 
a:zxJ. sentence and to warrant confirmation of the sentence. I concur 
in that opinion. 

The accused officer, 'While stationed as a patient at Borden 
General Hospital., Chickasha, Oklahana, pending action upon .tin:lipgs 
of' an Army Retiring Boa.rd, went to Oklahana City., Oklahana, on 8 
January 1945 and there forged and uttered a bank check !or $365 upon -=
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a fictitious account in a bank in Louisiana ot a fictitious Colonel. 
Upon false representationa to a banker there, concerning his status 
and station as well a.s the check, he opened a spurious account to 
his credit. He then went at once to Shaffllee, Oklahana, and there, 
by other but equally false representations as to his status and 
station., succeeded in cashing a check for $86 upon his illusory ac
count in the Oklahoma City bank, which check was dishonored first 
as dralVll upon uncollected funds and later for "No Account". The 
accused made and cashed another worthless check for e15 on 11 June 
1945 on a Lawton, Oklahana, bank l'lhere he never pad an account am 
another for $5 on 3 July· 1945 on a nonexistent bank. At the time 
of the .'.3 July incident he was in a status of breach ot lam'ully im
posed· arrest in quarters, engaged in a poker game at the regimental. 
officers' club. He made some partial restitution at the time of 
trial. All of his check transactions are marked by deliberate fraud 
and complete dishonesty, the suggestion of any honest impulse being 
nowhere discernible. This office is now advised that the accused 
escaped confinement on the night of 2.'.3-24 September, in comp&iy with 
another convicted officer, and is presently at large. 

I recOllllOOnd that the sentence be confirmed but that the for
feitures be remitted and the confinement reduced to three years, and 
that the sentence as thus modified be executed and. a Federal reforma
tocy designated as the place ot confinement. 

4. Inclosed is a form of action designed to ca:rry the above · 
recommendation into effect, should such recanmendation meet lllith 
your approval. 

LJ 
2 Incls THOMAS H. GREEN 

1. Record of trial Brigadier General, u.s.A. 
2. Form of action Acting Th~udge Advocate General 

(Sentence ponfirmed, forfeitures remitted and confinement reduced to 
three years. GCMO 477, 15 Nov 1945)• 
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VIAR DEPARTWENT 

Arriry Service Forces 


In the Off'ice of The Judge Advocate General 

Washington, D. c. 


~PJGH-CM 286344 
;.: i.; SE.P 1945 

UNITED STATES SECOND AIR FORCE 

I Trial by G.C.M., convened at"'· Sioux Falls Arm::, Air Field, 

Second Lieutenant JOHN AI. Sioux Falls, South Dakota, 

WOLFE (0-785621) , Air 17 August 1945. Dismissal. 

Corps. ) 


OPDUON of the BOARD OF REVIEl'l 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record or t!'ial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
oationss 

CHARGE: Violation of the 93d Article of War. 

Specification 1: In that Second Lieutenant John M. Wolfe, 
Air Corps, 613th Bombardment Squadron, 401st Bombardment 
Group, attached Squadron 0-J, 211th Army Air Forces Base 
Unit, did, at Sioux Falls, South Dakota, on or about 
30 July 1945, unlawfully enter the store building of the 
B & E Economy Grocery, with intent to commit a criminal 
offense, to wit, larceny therein. 

Specification 2: In-that Second Lieutenant John M. Wolfe, 
***,did, at Sioux Falls, South Dakota, on or about 
JO July 1945, feloniously take, steal and carry away 
about $4.25 lawful money of the United States, the 
property of the·B & E Economy Grocery. 

Accused pleaded not guilty to and was found guilty of the Charge and 
Specifications. No evidence of any previous conviction was introduced. 
Accused was sentenced to dismissal, total forfeitures and confinement 
for two (2) years. The reviewing authority approved only so much of 
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the sentence as provides for disndssal and forwarded the record or trial 
for action under Article of War 48. 

). The prosecution introduced evidence to show that about 10 a.m., 
Sunday, 29 July 1945, Mr. Taylor Thompson, manager of the Economy Center 
Markets, paid a brief visit to his store which was located on South Phillips 
Avenue, Sioux Falls, South Dakota. When he departed he closed and locked 
only the front screen door as was his custom during the summertime. He 
left the cash registers open and in two of them there reposed a total of 
about t4.JO, made up ot two one dollar bills, silver and pennies (R. 6, 7,
8). 

Around midnight that Sunday two city policemen, RusseD.A. Bernau 
and John o. Green, accompanied by two military policemen, Technical Sergeant 
Ellis H. Fdwards and Sergeant Ephriam 1J¥ers, went to this store in response 
to a call that had been received. Arriving there they observed that the 
wire mesh of the padlocked front screen door had been torn or kicked in. 
Patrolman Bernau entered the store through the bole in the screen door and 
examining the eash registers found all of them empty (R. 9-1.3, 16, 19, 20). 
Patrolman Green hurried to the rear entrance of the store and found accused 
standing about a foot away from the opened rear door. Green took accused 
into custody and turned him over to the two military policemen to whom ac
cused said "Let's forget about it." After accused had been escorted to 
the front or the store he requested Sergeant Edwards to turn his back so 
that he could "make a break" (R. 14, 17, 19). Accused staggered some as 
he wal.ked but the consensus of opinion expressed by the four policemen was 
that although he had been drinking he was not drunk (R. 10, 14, 15, 17). 

Thereafter accused was taken to the local police station. When 
asked by Detective Clarence Sholtes what had happened accused replied "I" 
guess they caught me in the stcire.tt Accused was then told to empty his 
pockets and as he removed about ~4.30 frOlll his pockets, which included two 
one dollar bills and some change, he remarked "That doesn't belong to me" 
(R. 17, 19, 20, 22). 

When Mr. Thompson arrived at his store the following .Monday 
morning he observed the torn screen door and found his cash registers 
empty. He had given no one permission to enter the store (R. 7, 8). 

4. The defense introduced Second Lieutenants Alberts. Deporne 
and Wilson Griffith, Jr. as witnesses and they testified that while ac
cused served as bombardier 1n their Bombardment Group 1n England be 
performed his duties in an excellent manner 'and enjoyed a good reputa
tion. During their return flight to the United States on 30 ?iiay 1945, 
they were invo~ved in an airplane accident in Iceland (R. 31, 32). 

Accused elected to make an unaworn statenent through his 
counsel, the gist of which is as follows (R. 33). He bad recently
returned from the European Theater of Operations where he served as a 
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member or the Eighth Air Force and was awarded one battle star. His 
last combat mission was over Bradenburg, Germaey, on 20 April 1945. On 
his return to this country the airphne in which he was traveling was 
involved in an accident on a runway in Iceland. Since bis return he 
had been nervous and easily startled by aey unexpected noise. So much 
of' accused's unsworn statement as pertained to the offenses charged 

· was worded as follows (R. 33)& 

u* **On the night of the alleged break-in and 
larceey, I was very intoxicated and remember nothing 
specific about the alleged break-in and larceny. In 
this condition, I could not have and did not have an 
intent to break in and commit larceey 1n the store a8 
alleged." · 

' 5. Accused is charged with housebreaking and with larceey. The 
evidence amply establishes the essential elements or both offenses. The 
condition of the front screen door of the store, accused's possession of 
tb.e contents of the cash registers, bis apprehension in the earlf morning 
hours just outside the opened rear door of the atore, and his admissions 
to the police authorities tully warranted the court's findings of' guilty 
of the offenses charged. Although it was a reasonable conclusion that ac• 
cused effected an entry into the store by tearing the wire mesh of the 
front screen door, nevertheless since a breaking is not an essential 
element of the offense of housebreaking it was immaterial bow accused 
eftected his entrr 10 long as it was unlawful (l'CM, 1928, par. 149,t). 
That his entrr was unlawful ie established by the testimoey ot the store 
manager. Hie theft ot $4.30 trom the store not 0.nl.7 establishes com.mis
sion ot the larceey alleged but al10 Justified the court in concluding 
that when accused entered thie building he did 10 with the intent to 
commit that offense. 

It was proper for the authorities to allege, aa a completed 

act in the larceey ispecification, the crjminal otf•nse which was al

leged as intended under the housebreaking epecit'ication (1.CM, 1928, 

par. 149g). To allege these two otfensee. of larceny and housebreaking 

constituted no unreasonable multiplication of otfenses. 


Although accused bad been drinking his intoxication would 

constitute no detense unless it was so extreme as to render him mentally

incapable o! formulating the specit'ic intent involved in the offenses 

alleged (u:;M, 1928, par. 126-). The evidence does not establish that 

accused waa intoxicated to that extent. Indeed, hie conduct immediatelr 

atter perpetration ot the acts alleged amplf demonstratee that he was 

well aware of what he bad done. In the opinion of the Board of Review 

the record of trial sustains the court'e findings of guiltf. 


6. Accused ie 23 ;rear• of age, 11 married and bas one child. 

War Department records reveal that in civilian lite accused was employed 
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as a ship :titter with a shipbuilding concern. On 5 January 1943 ac
cused entered military- service and after successfully completing hia 
training as an aviation cadet he was commissioned a second lieutenant 
on 2 September 1944. · 

7. The court was legally conatituted and bad jurisdiction of 
the accused and the offenses. No errors injuriously atfeoting the 
substantial rights of the accused were c011U1litted during the trial. 
In the opinion of the Board of Review the record of trial ia legally
autficient to support the findings of guilty and the sentence as approved 
b7 the reviewing authority and to warrant confirmation ot the 1entence. 
Dismissal 11 authorized upon conT1ct1on or a violation or Article of 
War 93. 

Judge idvocate 

6.au1½f1 ,/4 4A:¥:ta~ Judge .&.dvooate 

'J{tffed:t £>)~ , Jlldge Advocate 
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SPJGH-CM 286344 1st Ind 

Hq .ASF, JAGO, 1fashington 25, D. c. 

TO: The secretary o:f' war 

l. Pursuant to E.xecutive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial and 
the ooinion of the Board of Review in the case of Second Lieutenant 
John M. Wolfe (0-785621), .Air Corps. 

2. Upon trial by general court-martial this o.fficer was .found 
guilty of housebreaking and of larceny of the sum of $4.25, both in 
violation of Article of' War 93. He was sentenced to dismissal, total 
forfeitures and confinement for two (2) years. The revie'Wing authority
approved only so much of the sentence as provides for dismissal and 
forwarded the record of trial :for action under Article o:f' War 48. 

3. A summary of' the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sui'ficient to support the findings of guilty 
and the sentence as approved by the reviewing authority and to warrant 
confirmation of' the sentence. I concur in that opinion. Around mid
night of' 29 July 1945, accused, after having been drinld.ng, unlaw.fully 
entered a store in Sioux Falls, South Dakota, and rified the cash regis
ters of the sum or $4.30. He was apprehended just outside the rear door 
of the store and shortly thereafter turned over to the police authorlties 
the several dollars he had taken. According to the review of the staff 
Judge Advocate and the testir.lony of accused, he served as a bombardier 
with the Eir,hth Air Force in the European Theater o! Operations from 
24 March 1945 to 31 May 1945. His last combat mission was completed on 
20 .April 1945. He vras entitled to l'lear the theater ribbon with one star• 
All members of the court hearing this case recommended that clemency be 
exercised as to the confinement imposed upon accused and that recom
mendation !"!1S follolled by the reviewing authority. 

In m:y opinion accused's five "l'ieeks of cor:ibat service in the 
European Theater of Operations ,ras accorded full consideration by the 
reviewing author-.lty 'When he approved only so much of the sentence as in
v""lves dismissal. Both o.ffenses committed by accused not only involve 
moral turpitude but also such disgraceful conduct as fully to demonstrate 
his unfitness longer to remain an officer. I recommend that the sentence 
as approved by tha reviewing authority be confirmed and carried into 
execution, 
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4. Inclosed is a form of a ct::. ·,n de signed to carry the above 
reconm1endation into effect, should such recommendation meet ~'ith your 
approval. 

. \' 
2 Incls THOMAS H • dm;EN 

l Rec of Trial Brigadier General, U.S.A. 
2 Form of Action Acting 'lhe Judge Advocate General 

----... --- ----------··-- ---------·-------------·--·-
( 8entence as approved by reviewing authority con£irm.ed and ordered executed. 

GO'.G 469, 15 Nov 1945) • 
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WAR DEP.ARTMEl+'T (2.05) 
Arrr::/ Service Forces 

In the Office ot The Judge Advocate General 
Wa.shi:t:1gton, D. c. 

SPJGX - CK 286436 
l 7 SE? 1fl45 

UNITED STJ.i'ES 	 ) CHARLESTON PORT OF EMBARKATION 

) 


v. 	 ) Trial by G.C.M., oonvened at 
Charleston, South Caroline., 


Private JOSEPH W. WNEK ~ 29 August 1945. Dishonorable 

(56739001), 9222nd TechniclJ. discharge a.nd confinement f<r 

Sernoe Uhit, Tra.naportation ~ five (5) yea.rs. Disciplinary 

Corps, Ship's Complement Barra.:ob. 

Detaohment, Charleston Port ~ 

of Enbarkation, Charleston, ) 


· South Carolina. 	 ) 

----·---------------~------~-HOIDING by the BOARD OF REVIEW 
LUCKIE, MOYSE and SYKES, J\:ldge Advooa.tes. 

-----------·--·-...-----·-----
1. The record of trial in the oue of the aoldier named above bu 


been examined by the Board of Revi•• 


2. The aoouaed waa tried upon the following Ch&rge1 and Speoifica

tioxi.11 


CIJA.RGI I1 Violation of the 93rd. Artiole of War. 

Speoitioatioxi.1 · In tha.t Pri•t• Joa eph W'. Wnek, 9222 Teohnioal 
Service Unit, Traneportation Corp, Ship'• Camplement Detaoh
ment, Charleston Port ot Emba.rlc&tion, Charleston, South 
Carolina, did, at 32 4th Street, Ba.vy Yard, South Carolina, 
on or about 19 July 1946, unlawtull;y enter the tra.iler 
dwelling ot Jewell Rioha.rdJJon., with intent to oommit a 
01,'iminal offense, to wit. usa.ul.t therein. 

CHARGE !Ia (Finding ot not guilt;r). 

Speoification, (Finding ot Mt gu.ili.7). 

He pleaded not guilty to all Charges and Speoifioa.Uon.. 8' wu toum guiltJ' 
of Charge I and its Specifio&tion, not guilty of Charge II and it. Speoitioa• 
tion and waa sentenced to dishonorable discharge., total terteitwea, Gd 
confinement at ha.rd labor for tive years. Evidenoe ot 11hr•• pre"ri.oUI oon
victions by summary court-ma.rtial for being drunk and disorderq on two oo• 
oe.sions, to4it, 5 October 1944 a..nd. 14 ~ly 1945 ill Tiolation of Article ot 
War 96, and for being AWOL for one day in Deoember 19H in "fiolatioA ot 
Article of War 61. was introduced. The renewing authorit;r approved the 
sentence, designated the United St&tea Di•oiplinaey Barraolcs, Fort Leanmrorth, 
Ka.nau, as the place of confinement a.:cd forwarded. ~e record of trial pursuant 
to Article of War soi. 
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3. For reasons whioh are later apparent, it is unnecessary to diaouaa 

the evidence relating to the oanmiadon of the offense of which the a.ocuod 

was found guilty. 


In the case under ooIIBideration, First Lieuteil8.ll.t William Tf. 

Fuller, MC, who a.ppeared a.a a wi tnen for the defen.ee, testified that he 

was in oharge of the Peyohiatrio We.rd, Station Hospita.l, Charleston Port 

ot Embarkation, and ha.d the duty of examining and <ibaerving men for .m.enta.l 

diaordera. From his observance and mental e:umiI1Ation of aocuaed "in the 

prescribed usual manner over a. period of a.pproxitnately two weekl to ten 

daya,tt his "oonviotioIIB" as to aoouaed were expreased as follows& 


"••• He ia definitely abnormal in his mental reaotio:na and he 
is unable, in my opinion, to tell right from wrong and like so 
~ psychiatric• he ie difficult to cl1.1sify until n have ha.d 
more time to observe him. Therefore, we have diagnosed him u 
Psychosis Unclassified• probably dementia. praeoox." 

Lieutenant Fuller also testified that aoouaed "does not have the ability to 
distinguish between right and wrong" and, if he did, would not have the a.bili ty 
to adhere to the right, and in his opinion, the a.ccuaed is "insane." Although 
the dates during which he had the accused under observation are not shown by 
the record, the witnea, in reply to a question u to whether he had "recently" 
ha.d the opportunity of examining and obeerving the acouaed, a.nnrered "fre• 
.quently. 11 The accused elected to remain silent (R. 28-:31). 

No evidence in rebuttal wu adduced by the prosecution. Neither 

did the oourt "inquire into the e:rlating mental condition of the acouaed" 

as it should properly have done 111in the interest of justice" (see MCM, 1928, 

par. 63). 


The iuue controlling thia cue concerna the menta.l reapomibility 

of the aoows ed for the offense. The Manual for Courta-M&rtial provides in 

part as follow• 1 


"Where a reuo:c.able doubt exists as to the mental reaponaibili ti 
of an aoowied tor an offense charged, the acou1ed can not legally 
be convicted of that offeme." (MCM, 1928, par. ?8!) 

It ha.a been held that thia provision pla.oee the "burden of ultimate peraua.lion 
on the ia1ue ot mental reaponaibility upon the proseoution IJXI. recognise, 
the tw:dament&l principle that all men are deemed. innooent until proTen 

· guilty' beyond a reaaonable doubt" (CM 223448, Rieaemnan, 1~ B.R. 389). To 
•imilar effect 11 Davia T. -Ua.ited. State•, 160 u.s. 469, in which the court 

said.a - · 


"•H Striotl7 1peald.ng, the burden of proot, u th01e word.a 
are \Wder1tood in criminal law, 1a never upon the aoouud. to 
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establieh hie i.nnocenoe or to disapprove the facts necessary to 
est&bliah the crime for which he is indicted. It is on the prose
cution from the beginning to the end of the trial a.nd applies to 
every element necessary to ooru,t~tute the crime. • • *• 

"If in.unity is relied en 8lld evidence given tending to es
tablish that unfortunate oondition of mind, a.Di a reaaonable well 
tounded doubt ii thereby raised of the sanity of the accused, every 
principle of justice a.nd huma.nitf dema.nds that the accuaed shall ha.ve 
the beu•fi t of the doubt". · 

The teat to be applied in determining the mental responsibilit7 
of an P.Ccused is set torth in the .Ma.nual in the tollowing language 1 '· 

"••• A pereon ii not mentall1 respondble tor an offense unleaa he 
wa.a a.t the time eo fa.r·.free from mente.l detect, dieea.ee, or derange
ment aa to be able oonoerning the particular act, charged both to 
diatinguiah right from wrong and to adhere to the right." (MCM, 
1928, par. 78a.)-

In view of the positive, unqualified opinion of a com.petei:xt medical 
expert tha.t accused 1s "inaane" and Ulla.ble to distinguieh right trom wrong, 
which olea.rl1 raises a rea.sona.ble doubt a.a to whether the accused a.t ti. time 
of trial and, interentiall1, a.t the time of the alleged offenae wa.1 1110 far 
free from mental deteot, diaeaae, or derangement u to be able concerning 
the particular acts oharged both to distinguish right from wrong and to 
adhere to the right, 11 and since there i1 no other evidence in the record 
to overcome that reuor&able doubt, the prosecution failed to discha.rge the 
burden of proof u:cder the oiroumatanoee (CM 223448, Rie1enma.n, 13 B.R. 403J 
CM A-348, 3 Bull. JAG, P• 469J lit Ind to CM 260194, Collett,23 Mar. 1945) 
and the oourt-Jnartie.l oould not properl1 reject the expr•••ed opinion of 
the qualified :m.edioal expert (CM 128252, HeppbergerJ CM 223448, RieeemrianJ 
lit Ind to CM 26019,, Collett). Acoord.iriily, the t1llding1 of guilty and 
the aentence muat be rejeoted. 

, . 
In 10 holding, thh Board ot Renew ha.I not overlooked the ouo 

reported in 3 Bulletin JA!r, page 228 (Cl! NATO 204.7), but, in so tar a.a that 
oue ma.1 be inoond,tent herewith, prefers to follow the long eatt.blished 
and oondatent hold.inge of the Office of b Juclge Ad:rooate Genen.l (some of 
which are heNtof'ore cited) which conform with the holding in the oue 
um.er consideration. 

4. Aoowed 11 31•9/12 7eara of age. He waa ind.uoted 8 Ma.rob 1941 
t.t Chioago, Illinoil. 
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5. For the reuom heretofore stated, the Boa.rd ot Review holds the 
reoord ot trial legally insut'tioient to eupport the i'i?ldings ot guilty ot. 
the Charge and it.I Specification IJ'.ld the aentenoe. 

____(011__1,;_a_v_•....)______, Judge Advooa.te 

' 
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SPJGK • CM 286435 	 1st Ind. 

~ A.SF, JAGO, Was~ngton 25, D. C. 

TOI Commiµ:iding Officer, Cha.rleaton Port of Thlbarkation, Charleston, S.C. 

l. In the case of Private Joseph W. Wnek (36739001), 9222nd Technical 
Service Unit, Transportation Corps, Ship's Complement Detaohmst, Charleston 
Port of llibarkation, Charleston, South Carolina., attention ia invited to 
the foregoing holding by the Boa.rd of Review that the record ot trial i• 
legally insufficient to support the finding of guilty al:ld the sentence, 
which holding is hereby approved. For the rea.sons stated in the holding 
by the Board of Review I reoommelld that the findings of guilty and the ••u
tenos be vacated. .., - · 

2. Ulder the provisions of Article of Yfar 50-}, the reoord. or trial 

is transmitted for va.cation of the sentence in accordance with the. fore

going holding and for a rehearing or such other a.ction u you mq 4eem 

proper. 


3. In view of the testimony in the record ot trial u to the inu.nity 
of aooused1 it is recommended that the a.couaed be examined b;y a board of 

·medical 	officers appointed for that purpose. At lea.at one member of the 
board should be a.n experienced psychi&triat. It ii importa.nt that the board 
make separate and distinct findings and conolusiona a.1 to ea.oh of the three 
questiom a.s follow11 

a. Waa the aoowsed at the time 01' the alleged o1'feme 1110 far 
free 'from mental defect, diseue and derangement 1.1 to be able oon• 
oerning the particular aota charged" to distinguish right fromwrongt 
(fifth subparagraph, paragraph 78!! M.o.M., 1928.) . . 

· b. Wa.a the acou1.ed at the time ot the alleged ot.t'enaea "10 tar 
t'ree from mental deteot, diaeue and den.ngmnent u to be _able oon .. 
oerning the particular aota charged••• to adhere to the right?" 
(fifth sub-paragraph ot pare.graph 76!,, M.C.ll.-, 1928.) 

o. Wai the aooused at the time ot his trial autfioiently aa.:ne 
•1nteTligently to oonduot or ooopera.te in his detense11 ? (tirst sub
para.gre.ph ot para.graph 63, M.C.M., 1928.) 

Your attention i1 particularly invited to the proviaions of the lilnua.l !'or 

Courts-J.artia.l oited above. 


,To.en the report of the board ot medioal officers has been ma.de, 

it ahould be submitted to you tor your oonaideration~ I1' the report of 

the bot.rd eatabliahea to your 1ati1taotion that the aoouted is aane and 
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mentally responaib~e. the oue mq be ordered by you to be reheard before 
a.nother oour.t. am it the question ot insanity or laok of ment~l respQl'lSi• 
bili't7 ia raiaed b:, the defense, the prosecution in rebutta:l shoul,:i intro
duoe the med.ioal expert• who examined aooused e.nd have them testify as to 
his sanity. 

,. When oopies of the published order in this case a.re forwarded to 
this otfio• they should be acoompanied b:, the foregoing holding a.nd thia 
1Ildoraanent. For convenience of referenoe, please plaoe the file number 
ot the record in brackets at the end. of the published order. as follawaa 

(CK 286435 ). 

l Inol MYRON C. CRAMER 
Reoord of trial Major General 

The Judge Advooate General 
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WAR DEPARTMENT {211) 
Army' Service Forces 

In the Offioe of The Judge Advocate General 
Washington, D. c. 

SPJGK - CM 286519 
' 4 OCT 1i4§ 

UNITED STATES 	 ) NE.W YORK PORT OF E1IBARKA.TION 
) ARJ;r/ SERVICE FORCES 

v. 	 ) 
) Trial by G.c.i~, convened at 

Second Lieutenant JOSEPH ) Headquarters, Port Terminals, 
A.. McADAMS (0-1681924), ) New York Fort of Embarkation, 
Adjutant General's Depart ) 21 and 22 June 1945. Dismissal. 
ment. ) 

OFINION of the BOARD OF RE.'VUW 

LUCKIE, MOYSE a.nd SYKJ.;S, Judge Advooe.tes. 


l. The Bo~rd· of Revi6N has examined the record of trial in the case 
of the offioer nam.ed above e.nd submits this, its opinion, to The Judge Advooate 
General. 

i 2. The aooused w·as tried upon the following Cha.rgea e.nd Speoif'ioationu 

CHARGE Ia "Violation of the 95th Artiole of War. 

Speoifioation la In that Seoond Lieutenant Joseph A. McAdams, 
Adjutant Genera.l's Department, Adjutant General's Pool, New 
York Port of l:Jnba.rkation, Brooklyn, New York, was at the 
Embarkation .A:r.1P:¥ Post Office, 464 Lexington Avenue, New York, 
New York, on or about 31 l<ay 1945, drunk and disorderly in 
command. ' 

Spe oifice.tion 2 a In that Socond Lieute~ Joseph A. McAda.me, 
•••,was at New York, New York, on or about 31 Ma.y 1945, 
in &publio plaoe, to wit, Lexington Avenue, bet'.veen 46th 
and 47th Streets, drunk and disorderly while in uniform. 

CHARGE II1 Violation of the 96th Article ot Wa.r. (Finding of not· guilty.) 

' Speoifioation 11 (Finding of 	not guilty). 

Speoifioation 21 (Finding of 	not guilty). 

Speoifioation 3 a .,(Finding of 	not guilty). 
ADDITIONAL · 
CHARGEa Violation of the 95th Article of War. 

Speoifioationa In that Sedond L1eutenant Joseph A. MoAd.&m1~ 
• • •, wa1, at New York, New York, on or about 31 May l94S, 
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in a public place, to wit, the Village Va.ngua.rd Nightclub, 
178 Seventh Avenue, New York, New York, drunk and disorderly 
while in uniform. 

He pleaded not guilty to all Charges and Speoifications. He was found guilty 
of Specifioation l, Charge I, e.;coept the words "and. disorderly, 11 guilty of 
Specification 2, Charge I, except the words 11e.nd disorderly while in uniform, 11 

and guilty of Charge I. li/:1 was found not guilty of Charge II and all its 
Speoifioations. He was found guilty of the Additional Charge and its Speci• 
fioa.tion. Evidenoe was introduced of one previous conviction by general 
oourt-ma.rtial for being drunk and disorderly in ca.mp in violation of the 
96th Article of "wYar, for which the sentence as adjudged on 7 1-roh 1944 and 
subsequently approved, provided for a reprimand; restriotion for three months 
and forfeiture of ~O per month for three months. In the insta.nt case he wa.a 
sentenoed to be d.ismis13ed the service. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of War 
46. 

3. For the Prosecution. 

In the late afternoon of 31 May 1945 the aocu.s ed together with 
Lieutena.nt ~seph :.Schuler,Lieutenant William h!. Hodges and a young lady were 
in the room of Lieutenant Hodges in the Winslow Hotel, New York City (R. 11, 
14). During the period fran 1800 to 2000 hours the four of them consumed a 
fifth of a gallon of whiskey which had been 11 split" four ways, the accused 
taking either 3 or 4 drinks (R. 1,). The fourofthem. then proceeded in 
accused's automobile to the Village Vanguard, 11. night club where they ob• 
tained seats in the balcony (R. 12 ,58 ). Prior to eating, according to 
witness Hodges, aocusP.d had two drinks of either beer or whiskey but he 
did not recall whether or not accused had anything to drink during the 
meal, as ha (witness) was talking to the young lady and accused was talk
ing to a "Calypso" singer (R. 14). 

Mr. Jerome Milich, operator of the Village Vanguard, testified 
accused and his party arrived about 2000 or 2015 hours (R. 68). Accused 
did not remain continuously at the table but was sometimes at the bar where 
he observed hi~ have three drinks (R. 59,60). While at the bar accused 
questioned the OPA ceiling price of a drink and in a 1'bell1ger1:1nt 11 voioe 
threatened "to close the plaoe down if it wa.an't in oon.forma.noe 11 (R. 61). 
Mr. Milich offered to buy accused a drink to 11plaoa.te11 him, which drink 
accused accepted (R. 61). During the time accused wa.s at the table his 
11Speech Wall lOUdJ hiS manner boiSterOUS I II and .while at the b&.r his 11VOiOe 
was quite loud" (R. 69,60). 

A party of civiliana • compoaed of two men and two women, were 
sitting at a table next to the bu (R. 60). Accused spoke to one ot the 
la.diea and subsequently had ''words II with one of the men (R. 60). Mr. 
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Milich heard only a part of what was said to the man, but did hear accused 
oall him a "4-F 11 in a. "tough" and uloud 11 voice and offered to fight him, 
(R. 60,61,62). Despite efforts to restrain him, accused insisted he w~~ted 
to fight the civilian and kept trying to ta.lee the bars off his uniform (R. 
61 ). At this time his voice was clear but his 11gai tn was unsteady and he 
was "definitely drunk: 11 (R. 62 ). 

Mr. !.tilich witnessed a fight between accused and Lieutenant Schuler., 
but he did not see who struok the first blow (R. 65 ). .Possibly '8 or 10 blows 
were struck e.nd accused finally ended up on the 11ground11 (R. 66,67). Witness 
and some customers then carried accused into the back 11a.way from the public 
gaze" (R. 67 ). When Ll.eutenant Schuler approached him with a towel 8..tld 
some ioe accused thrashed out with his .. legs and screamed hysterically (R. 
67). Later at approxima.tely 2400 hours accused departed unescorted (R. 58, 
68). At the time accused was leaving witness could not tell whether accused 
was drunk or hurt or a little of both (R. 68 ). Accused's nose was bloody 
and he believed his mouth was puffed after the fight (R. 68). 

At approximately 2332 hours, an Auxiliary lililitary Policeman at 
tached to the A.rrrry Post Office and on duty at his post located on 46th 
Street between Lexing,-ton Avenue and Depew Place observed a oar oome 11rolling" 
into Depew Place and stop (R. 15,16). He approached the oar and upon examina
tion observed accused slumped over to the right on the front seat of the car 
with his face down on the seat and his body behind the steering wheel (R. 16., 
19,30,37,76). Assistance was requested from other members of the Auxiliary 
Police Organization and the a.ooused was removed from the oar (R. 16,17,20, 
37, 77). He 11couldn I t 11 talk and when placed upon his feet collapsed (R. 21., 
77). He was "pioked 11 up and carried into the duty office of the Army Post 
Office (R. 21,30,37,41.,77). There was a slight alcoholio odor on his breath 
(R. 30). Upon being placed in a chair in the duty office he "slumped II and 
11s lid II out of the ohe.ir (R. 31, 32, 77). He then be oa:m.e violent and it re
qµired two or three men to hold him on the floor(~. 31). He kept saying, 
11 Schuler., don't hit me with e. bottle 11 (R. 31, 78 ). In his struggles he 
kicked two enlisted men who were assisting in restraining him (R. 24,25, 
38,42.,79). The struggle continued until Lieutenant Carver entered the 
room and soothed him (R. 22,71). Lieutenant Carver assisted him to his 
feet and accused appeared 11dooile 11 for a short time (R. 71 ). Suddenly he 
gave Lieutenant Carver a shove and attempted to Get out of the door which 
was being held closed from the outside by two of the Auxiliary Milito..ry 
Policemen (R. 26,39,71,79). The individuals holding the door released 
it when acQused kicked the door and broke a glass panel (R. 27, 39, 71 ). 
Accused, wearing neither shirt nor tie, then pushed the door open and ran 
into the street (R. 71, 72 ). He we.a finally apprehended on Lexington Avenue 
between 46th and 47th Streets by Lieutena.nt Carver and others who had given 
chase (R. 55,73,80). While running on the streets accused struck an en
listed man with his open ha.nd and aimed blows at an unidentified civilian 
and two Ne.val ot'ficers (R. 54,72.,80). Aocused was then ta.ken to the dispensary 
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at Breslin Hotd in New York where he was given·'a :medical exami:nation (R. 34, 
44, 73 ). · At the beginning of the examination accused cried and mumbled some
thinG about upsetting the good work he had aooomplished, but later became 
belligerent, swaggered, and was boastful. The examinin~ medical officer 
testified that accused's pupils were dilated, he appeared ataxic, there was 
delay in his reaction, his judgment was somewhat impaired, and his speech 
was a little slurred. An alcoholic blood test indicated 2.5 milligrams of 
alcohol. In his opinion aooused was drunk (R. 44,45,46 ). Witnesses who 
observed accused on Lexington Avenue testified that in their opinions he 
was drunk at that time (R. 28,35,73). 

4. For the Defense. 

Aooused, after being apprised of his rights as a witness, elected 
to take the stand and testify under oath (R. 86). His testimony may be sum
marized as follows• At 1400 hours on :n !.Iay 1945 he went to be examined 
by l,;ajor Mward P. FreedlllAn, MC, a qualified neuropsychiatrist, who had 
been trea.tin6 him at the request of accused's wife (R. 87,88,110). The 
examination was very fatiguing; and nerve wracking and when he left the 
psychiatrist's office at a.bout 1500 hours he was tense, moody, nervous and 
had a terrific headache. He spent the remainder of the afternoon with a 
captain. upon leaving the captain he went to the apartment he was intending 
to share with Lieutenant Hodges, straightened it out, and then called the 
lieutenant at hia hotel room (R. 88,89). Lieutenant Hodges was not in but 
a young lady was tnere. He invited ner down to have a beer but at her 
counter-invitation went up to the room where they talked until Lieutenant 
Hodges and Lieutenant. Schuler arri ,,-ed at about 1900 hours (R. 89 ). There 
had been some ill-feeling between himself and Lieutenant Sohuler as a re
sult of a previous 11double date 11 J so he attempted to leave the room when 
Lieutenant Schuler ca.me in (R. 89). Lieutenant Hodges persuaded him to 
stay "around 11 

, a.ni th.at 11everything would be all right. 11 He and Lieutenant 
Schul er 11 got together 11 and 11pa.tted II ea.oh .other on the back e..nd the two · of 
them went out and purchased a fifth of a gallon of' liquor (R. 8 9, 90 ). 
They returned to the room and consumed the liquor in a.bout three rounds of 
driw ·(R. 90 ). At his suggestion they went to the Village Vanguard, a.rriving 
about 2015 hours, where they each had a glass of beer before dinner (R. 90, 
91). After ea.ting he invited one of the entertainers, a. 11Calypso singer, 11 

to the bar and ordered four "ponies 11 of liquor for the two of them (R. 91). 
He questioned the prioe of drinks, arguing the matter ,vith the manager who 
satisfied him with an explanation of the charge, and then he sat at a table 
with the singer (R. 92). Upon noticing some excitement at the table of his 
friends who 11seemed to be having trouble" he started towards them. In the 
meantime, Lieutenant fudges and the young la.dy had apparently 11 out across" 
the dance floor and he saw no more of them after that. He suggest~d to 
Lieutenant Sohuler that they go. As they started out a girl who was seated 
near the bar with a civilian esoort ea.id, 11 If you want to fight why don't 
you fight the Japa 11 (R. 93 ). Thia made him see 11red11 e.nd he replied that 
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his friends were in uniform and that two of them had been overseas and 
"That I s more than your buddy can say. 11 The girl I s escort made a retort 
and an arguioont ensued which ended when Lieutenail.t Schuler hit him several 
times rendering him unoonsoious (R. 94,101). He remembered regaining oon
soiousness momentarily at the Village Vanguard and later momentarily at 
the Whitesell Dispensary, but could reoo.11 nothing more of his evening's 
activities (R. 94,95). He finally regained consciousness at the Fort Jay 
Hospital the following day (R. 94). 

~,hen he was fifteen or sixteen years of age he had seen 11.red 11 

and 11boiled 11 over on two occasions. During these "spells" he became in
volved in situation.a of which he had no later remembrance (R. 96,96). He 
has had these "spells II when not under the influence of alcohol as well .as 
when he was (R. 102 ).\ He has been under observation of a psychiatrist in 
his youth and again in Atlanta, Georgia, in January 1945 (h. 96,97). Ha 
had one drink or liquor and a bottle and a half of beer at the night club, 
but none was bought him by the operator of the club (R. 96,106). .de may 
have sung "Calypso II sone;s while there, but does not recall ha.vin1; done so 
(R. 104 ). He has been in the J.lrar.f for two years and three months aruf was 
married to his present wife after having divorced his first wife because of 
her infidelity (R. 87,97). He h~s made three attempts at self-destruction (R. 
96 ). 

Major Bdward P. Freedman, a qualified neuropsyohiatrist, testified 
he had examined accused on three occasions prior to the commission of the of
fenses here alleged, but kept no reoords since he was acting in an. unofficial 
capacity (R. 110,129). Although he "hadn't quite made up" his miild as to the 
exact dia.gnos:l.s of a.ccused' s condition, nevertheless he was of the opinion 
that after accused was struck and rendered unconscious he was not responsible 
for his coilduct and doubted whether he could recognize right from wrong 
(R. 111,112). The blow 11'hioh accuaed received would be sufficient to cause 
a.n 11 em6tiona.l upset" in accused and thereafter his conduct would ·not be 
that of a norma.l and mentally sound person (R. 111). On 16 June 1945, after 
observing and examining accused in preparation for trial, he did make a 
written report tha.t in his opinion accused was responsible for his actions 
up to the time he received the lmockout blow·(R. 131,132). He was of the 
opinion that alcohol did not have 11ai:zy effect in bringing these effects on" 
(R. 115). When he examined accused on the afternoon of 31 May 1945 he 
gave no evidence of being in the 'lznidst" of an emotional upset at that 
time (R. 129,130). 

Capte~n Hugh McHUgh', MC, a witness called by' the prosecution in 
rebuttal, testified that he h«d accused under observation for ten days 
following the episode that ooourred at the Village Vanguard (R. 137). 
Based on examination arid hiator;r he was of the opinion that there was a. 
great deal of maladjuetment in a.ooused' s life and that accused had an aoute 
hysterical persona.lity which would prevent him from distinguishing between 
right and wrong when he got into a. hysterical state, because he "blacks 11 

6 
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out and has no memory of anything until he comes out of it ( R. 
13<J). The "story /ha7 got on what happened" at the Village
Vanguard was in his opinion sufficient to precipitate such a 
hysterical state ( R. 142,143). He was of the further opinion
that although alcohol could be considered one of the preoipi~ting 
factors that could bring on an emotiona.1 upset, it was only- one 
of such factors (R. 142). 

5. 'lb.a Speoifica tion of the Additional Charge alleges
that on 31 May 1945 accused was drunk and disorderfy in uniform 
in a public plaoe. 'lb.e evidence is oloor and convincing that in 
the late afternoon ot 31 May 1945 accused imbibed a number of 
drinks of whiskey and then with a party- of three persons, pro
ceeded to the Village Vanguard, a night clu9, where he took 
additional drinks. During his presence iri me night club his 
voice was, loud and his maIU1er boisterous. In a belligerent 
mailller he questioned the manager of the club with reterence to the 
ceiling price of drinl:s. Without introduction, he spoke to a ladY, 

·. 	one of a party of civilians, and subseg,uently- bad words with her 
escort, calling him a tt4-F" and ottering to tight him. He en
gaged in a tight with one of the officers in his own party, re• 

· oe1ving blows in the encounter which knocked him to the t1oor 
and necessitated his having to be carried from the room. He 
was 11def'initely drunk" during this period. SUch drunkenness 
and disorderly conduct in a publio place is clearly conduct un
becoming an officer and a gentleman within the contemplation 

of' Article of War 95, gnd the court was justified in finding 

accused guilty of the offense alleged in the Specif'ioa. tion ot 

the Additional Charge and the Additional Charge. 

5. Specification l, Charge I, alleges that .on 31 May 

1945 accused was drunk and disorder~ in command in New York. 

Speoif'ioation 21 Charge It alleges that on the same date acoused 

was drunk and disorderly in. uniform on nearby Lexington Avenue. 


The evidenae ottered in support of' the commission ot 

these offenses show·s that shortly attar accused departed from 

the Village Vanguard night club he appeared at Depew Place, o. 

street adjacent to an Arr.rrJ' post office. He ,·ms found in his 

automobile in a slumped position and was apparently- unable to 

talk or to stand alone. He was bodily carr1.ed from the street 

into the Amr:, post office where he then began to struggle and 

aot in a disorderly manner. In his struggles he struck two 

enlisted men who were attempting to restrain him. He tinally

esoaped from those who were holding him, brol::e the glass in a 

door, and ran into the streets and along Lexington Avenue, 

wearing_neither a hat nor a shirt. In his running he struck 

http:carr1.ed


(217) 


or attempted to strike several persons as he passed them. -It 
was clearly established he vra.s drunk at this time. 

'Ille court in its findings excepted those portions of 

ea.oh Specification pertaining to being disorderly and disorderq

in unif'om, but did find accused guilty of being drunk at the 

alleged times and places. 'l"he only reasonable explanation that 

c&,n be advq.nced as to whv the court tound the a ocused not guilty
or belng d1sorderl.y at these alleged places was that it accepted 
the theo:ey offered by the defense that after being struck on the 
head during the fight in the Village Vanguard, accused was no 
longer mentally responsible for .hi~ actions. The accuracy or 
this e:x:plana tion be~omes o1 ear when considered in the light of 
the evidence showing beyond.question that accused was in taot dis
orderly. It also accounts f'or the court's AQtWJ1.'.1n finding 
accusea. not guilty Qt the th:r~e assaults alleg_ea. 1n ~eoif'ioa•
t1ons l, 2, a:nd 3 or Cha.rge IJ. tor it--was esUIDl:1slied: oeyond any 
possible doubt that accused did in fact commit the assaults. 

'Ihe Board of' Review is of the opinion the court was 

cle::1.rly justified in finding that accused ·was not mentally 

responsible for these acts. 1Ib.e testimony ot the medical wit 

nesses was in substantial agre~ent that f'rom the time accused 

received the blows on his head and throughout the period alleged 

in these Specifications he ,vas unable to know right f'rom wrong 

and was unable to adhere to the right. '!he evidence also in

dicates that it was the blows received by accused. and not his 

drunkenness which resulted in such a mental condition. 


In vievr of the evidence whioh establishes t.118. t accused 
was not mentally responsible f'or his actions subsequent to his 
physical injuries in the night club, it is the opinion ot the 
Board that he can not be held responsible for being drunk at 
the specific places alleged. Y.1here a reasonable doubt exists 
as to the ment.-al responsibility of an accused f'or an offense 
charged, the accused can not legally be convicted of' tha. t offense 
(:par. 78a, MCl,I, 19 28). At the time accused was charged with 
being drunk in the A::my :post of'f'ice and being drunk on Lexington 
Avenue, he was, as a result of a physical 1njur.,, incapable ot 
distingui&hing right from wrong and should not be held respop.si 
ble tor any offense he committed while in this condition. He is 
not charged by these S:pecifioations with having gotten drunk 
earlier in the da7 in question, but with beiDB drunk in an A?.'1113' 

--:pos.t ot'fioe and on Lexington Avenue. When these otten.ses were 
committed he was devoid of mental responsibility' not occasioned 
by voluntary intoxioa tion but b7 phys1pa.~),n.ju17. To hold an 
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accused responsible tor acts committed under these circumstances 
would result in a grave injustice and would. be contrary to reason 
ahd law (see C!.I 245153, Holm). 

In view of the foregoing the Board of Review is or the 
opinion the evidence is legally sufficient to support the findings 
ot guilty of the Specification or the Additional Charge and the 
Additional Charge, but insufficient to support a finding of guilty 
of Specifications l and 2, Charge I, and Charge I. 

7. War Department record.a disclose that this officer is 31 
yea.rs ot age, is married, and. has one child. He attended high
sohool tor three years but did not graduate. In civil life he 
ms employed tor approximately two years as a sheet metal worker, 
approximately two yea.rs as a surveyor, and approximately two 
years as a postal carrier. He entered the service on 2 J"anua.ry 
1942, having previously served in the Georgia National Guard 
from 12 August 19 29 to 7 November 1933 and .in the Regular Arriq 
from 9 August 1934 to 10 December 1936. He was appointed and 
commissioned a temporary second lieutenant, Arr:i.y ot the United 
dtates, on 23 December 1942. On 7 March 1944 he was oonvioted by 
general court-martial for being drunk and disorderly in cam;p in 
violation of .Article of ·,iar 95, the sentence as approved providing 
for a reprimand, restriction for three months, and forteiture ot 
$80 per mo~th tor three months. 

a. · 'l'he court was legally constituted and had jurisdiction 
ot the person and the offenses. Ex:cept as noted, no errors in
juriously .atf'ecting the substantial rights of the accused were 
committed during the trial. In the opinion of the Board of' 
Review the record ot trial is not legally sufficient to support 
the findings ot guilty ot Charge I and the tvro specifications 
thereunder, but is lEgally sufficient to support the findings 
ot guilty or the Additional Charge and its Specitication and is 
legally sufficient to support the sentenoe and to varran t oon
tirma tion thereof". Dismissal is mandatory upon conviction 
of a violation of Artiole. ot War 95. 

J'udge Advooa ta 

J'udge Advooa te 

Judge Advooa te 
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.., .... , 
SPJGK - CM 286519 1st Ind 

liq ASF, JAGO, Washington 25, D. C. 

TOa The Secretary of 'War. 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the reoord of trial a.nd the opinion 
of the Boa.rd of hevi fm' in the cae e of Second IJ.eutena.nt Joseph A. McA.da:ma 
(0-1581924), Adjutant General's Department. 

2. Upon trial by general court-martial this officer waa found guilty 
of being drunk in oomma.nd and. on Lexington Avenue, New York, in violation 
o! Article of War 95 (Specifications land 2, Cha.rge I)J not guilty ot 
striking three enlisted men, charged as violationa of Article ot War 96 
{Specifications 1, 2 and 3, Charge II)J and guilty of being drUDk: al'ld 
disorderly in uniform in a public pla.oe, namely, the Village Vallguard, a 
night club, in violation of Article of War 95 (Speoitioation, Additional 
Charge}. All the offenses were alleged to have been committed in New York 
City on 31 !Jay 1945. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the reoord of 
trial for action under Article of 1Var 48. 

3. A sUll'.ma.ry of the evidence may be foUZ19- in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Boa.rd that the reoord 
of trial is not legally sufficient to support the findings of guilty of Charge 
I and the two specifications thereunder, but is legally sufficient to support 
the findings of guilty of the Additional Charge and its Specification end 
is legaHy sufficient to support the sentence and to warrant confirmation 
thereof. 

On 31 N.a.y 1945 accused was drunk and disorderly in a night olub 
in New York City. While in the club he participated in a fight whi.ch re• 
sulted in his being knocked to the floor. A short while.later he was found 
in an automobile on Depew Place, a street adjacent to a.n Army Pa.t Office. 
He was bodily carried into the }.;rmy Post Office where he beoame extremely 
disorderly, and, upon successfully escaping from those who sought to restrain 
him, ran out into the streets a.nd a.long Lexington Avenue. He was definitely 
drunk. The medical evidence shows tha.t he was not mentally responsible for 
e..ny acts oommitted subsequent to his physioal injuries in the night olub; 
and that such laok of mental responsibility was solely a result of his 
physical injuries and his psychiatric oondition a.nd was not a result 9f his 
intoxication. 

Accused by his misconduct hu demonstrated that he ii not worthy 
of his· oommiuion. On 7 March 1944 he was oonvioted by general court
martial of being drunk and disorderly in oa.mp, the sentence as approved 
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consisting of a repril:la.Ild, three months' restriction, and forfeiture of 
~80 of his pay per month for three months. War Department reoords contain 
& Report of Investigation which disoloses that on 3 July 1945 aooused sus
tained injuries as the result of an abortive suioidal attempt and tha.t suoh 
injuries were inourred due to his own misoonduct and not in line of duty. 

recommend that the findings of guilty of Specifioation.s l alld 2 of 

Ch&rge I and Cha.rge I be disapproved and tha.t the sentence be confirmed 

and o&rried. into execution. 


4. Consideration ha.a been given to a letter from accused's wife ad

dressed to The Judge Advocate General &nd to a letter written by accused 

to the lbnorable Rich.a.rd B. Russell. United States Senator from Georgia, 

and referred by the latter t~ this office. · 


5. 1 Inolosed is a form of action designed to carry into exeoution 
. the foregoing recommendation ah~,~it m.ee~. with your app~oval. 

; ) .·• \"~) .\ 	 ·' ( \'\. . l . . \~..__:'::,,_ .,_,,.._,..._. '· 


4 Inola THOMAS' H. GREEN 

l. Record of trial Brigadier General, U.S.A. 
2. Form of action Acting The JUdge Advooate General 
3. 	Ltr tr &oouaed to 


Sen Richard B. Russell 

4. Ltr tr wit• ot &oou.sed 

1lo ..wJ . 

( Findinp dbapproved in part., •rSentence confirmed 1md ordered executed 0
• QC)(0 ~80,'.1' Nov 1945). 

'.; .. . 
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V!AR DEl"~tT;.;;::l,T 
Arrey Service Forces 

In the Office of The Jucige i.dvoca;:,e General 
Yiashington, L.c. · 

S?JGN-Ci-,! 286520 

UNITED STATES ) 4TH INFh.~:i'~u LIVfoI0N 
) 

Vo ) Trial by G.c.::.., convened at 
) Camp Butner, North Carolina, 

First Lieutenant JOSEPH L. ) 5 Ssptei:,ber 1945• Dismissal. 
BROOKS (O-l.3204:Z~ ,J/p, .. ) 
Infantry, ) 

OPINION of the. BOAl'i..u OF rtEVlbi'f 
UPSCOUB, 0 1CONNOR and :MORG;J·;, Judge Advocates 

l. The Board of Review has exrudned the record of trial in the 
case of the. officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2•. The accused was tried upon the followlnc Charge ana Specifi 
cation, 

CHARGE& Violation of the 95th Article of ','far. 

Specii'ication1 In that First Ueu tenant Joseph L, Brooks, 
8th Infantry., did on the United States Naval Trans}.;ort 
Hermitage, on or about 8 July 1945, with intent to de
fraud fellow officers, wrongfully and dishonestly cheat 
in a game of cards. 

He pleaded guilty to, and was found guilty of, the Charge and Specifica
tion am was sentenced to be disr.issed the service. The revlel'ling, 
authority approved the sentence and forwarded the recorc of trial for 
action uncier Article of rrar 48. 

J. The evidence for the prosecution shovrs that., on 8 July 1945, 
certain personnel of too 4th Infantry Division were aboard tho 1':aval 
Transport 11 Hermitage11 , en route from Le Havre, France, to the United 
States Ci. 7, 9, 10). Card playing prov~d a popular for:r: of diversion 
ar.1ong the officers and, on several successive days, a poker game was in 
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progress for eight or nina hours (R. 13}. Apparently the same group 
participated on each of t.hese occasions (R. lJ). 

Suspicion having been aroused as to the regularity of the 
accused's'play, Lieutenant Colonel White E. Gibson, Jr. and Captain 
1.1a.x B. Barrick, on 8 July 1945, observed the game to determine whether 
any fraud was actually being practiced (R. 7-9). At that tine seven 
officers, including the accused, vrere playing (H. 7). '\'lagers were made 
'With white chips worth fifty cents each., red chips valued at one dollar 
each, and blue chips worth five dollars each (R. 111 12). Unlimited 
betting was allowed, and one "pot" amounted to as much as r)l75. Lieu
tenant Colonel White stood behind the accused and observed that ha 
handled the cards in an 11unorthodo:x: manner''.. The~deal rotated clock
wise from pleyer to player, a.,n.d, as the group was playing the hand 
which Captain Middleton., who sat to the accused's right, had dealt., the 
accused gathered., and. began to arrange., the 8 discards 11 • The accused was 
seen to select three "eights", to place six cards between each of them, 
and, when the play of the preceding hand was completed, to put beneath 
these twenty-one cards the rest of the deck. He shuffled in a super
ficial manner so as not to disturb the prearranged cards and offered . 
them to Captain Middleton who, instead of 11cut.t:irig" them~· merely "tapped 
them lightly". Having thus 11stacked11 the cards 1 the accused c:lealt and 
won the hand with three "eights". He likovd.se won the next two...hands 
which he dealt, but, on the one occasion when Captain Middleton cut the 
deck, the accused failed to vd.n and 11dropped out early in the middle of 
the play11 (H. 7-101 13). At the suggestion of Lieutenant Colonel 
Augustus T. ·Terr,y, Jr., who also observed the manipulation of the cards, 
the accused repaid certain of the monies which he had won (R. 11). 

4. The defense adduced evirience that the accused, on or about 8 
July 1945, returned approximately $130,00 to certai. n "heavy losers" who 
took part in the game on the preceding evening. Major Baker s. Smith, 
a defense witness, testified that the accused's services in combat, aa a 
member of a mortar platoon, were very satisfactory. 

A!ter an assertion by his counsel that his rights with reference 
to testifying or remaining silent had been explained, the accused made an 
unsworn statement. He was 21 years of age, married, and the father of one· 
child. Before entering the Arrey' in 19421 he was employed as Senior Clerk 
by the "Civil Service 11 • He served as an enlistea man for several months, 
graduated from O.fficer Candidate School, and joined the 4th Iii.vision at 
Fort Di.xj New Jersey. Thereafter he served as Regimental Special Service 
Officer and as "ri:.ortar,platoon leader11 • He intended to return to the Civil 
Service po~ition after ).eaving the Anny. 

5. The Specification of the Charge alleges that the accused "did, 
on the United States Naval Transport Hermitage, on or about 8 July 1945, 
with intent to defraud fellow officers, wrongfully and dishonsstq, cheat 
in a game of cards". This offense is set forth as a violation of Article 
of War 95. 
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An officer in the Army is required to observe the id.;:;hest 
standard of honor and honesty and to gi.ve allegiance to those rules of 
fair pl'.l.y dcllk1fa:.ed of every gentleman. Tb.a accused's comrades, apparently 
assrnr.inG that he lived up to this high code, received hil':. at the card 
table wi i.hout question and played with him for high stakes. Their com
plete confidence and trust was exenplified by Captain l.:iddleton' s de
clination t.o cut the carc.s before tJ1e accused dealt. The faith imposed 
ir. the accused by his fellow officers was betrayed. He resorted to 
trlckery and by a ruse, which went undetected for a time, won a lion's 
share of the money wagered in the game. 1','hen the finger of suspicion 
was pointed at him and his chicanery wa.s e:>q? osed, he attempted to rectify 
his wrong by restoring a portion of his winnings to the 11heavy losers". 
But the damage which he had inflicted upon his ci:aracter wa5 irreparable. 
His honor was ir,.pugned and his conduct, which could have been con5idered 
hardly less ttan ci.isi;raceful by his companions, branded him as "moral.ly 
unfit to be an officer * * * or to be considered a gentleman". Far•. 151, 
1,:C:f, 1928. See 32 BR, Ct: 249ll5, Van Horn. His guilt of a violation of 
Article of 7iar 95 was established beyond any reasonable doubt by hi.a plea 
and by evidence of the most compelline character. 

6. The accused.is about 25 years of age and is married. Arter 
graduating from high school he served with the Civilian Conservation 
Corps from 1938 to 1941. He entered the Army in 1942 and, having at
tended Officer Candidate School waa commissioned a Second Lieutenant on 
2 June 1943. For exemplarJ conduct against the enemy he was awarded 
the Combat Ini'antry Badge on 6 June 1944, and for meritorious service 
performed on ~ July 1944 in connection Yli.th military operations against 
the enemy he received the Bronze Star 1','.edal. He was promoted to the raik 
of First lieutenant on 13 July 1944. 

?. The court was legally constituted. No errors injuriously af
fecting the sub5tantial rights of the accused were committed during the 
trial. In the opinion of the Board of 1leview the record of trial is 
legally sufficient to support the findings and sentence and to warrant 
confirmation thereof. Dismissal is mandatory upon conviction of a vio
lation of Article of V:ar 95. 

~ f,~udge Advocate, 

Advocate. 
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SPJGN-CM 286520 lst Ind 

Hq ASF, JAGO, Washington, D. C. 

TO: The Secretary of War 


1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are tran.smi t ted herewith for your action the record of trial and tha 
opinion o! the Board of Review in the case of First Lieutenant Joseph ,I}_ 
L. Brooks (O-l3:2042ll)., Infantry. 	 ~ • 

, 2. · Upon trial by g~ooral court-martial this officer pleaded guilty 
to, and was found guilty of, cheating in a game of cards, in violation of 
.Article o! War 95. He was. sentenced to be dismissed the service. The re
Tiewing authority approved the sentence and forwarded the record of trial 
tor action under Article of War 48. 

3. .1 swamaey of the evidence TJ:Vi'J.Y be found in the accompanying opinion 
ot the Board of Review. I concur in the opinion ar the Board of Review 
that the record ot trial is legally sufficient to support the findings and · 
sentence and to warrant confirmation thereof. 

The accused, while returning from Europe to the United States on 
a Nav;r transport, indulged in extensive poker playing with his fellow offi 
cers. Suspicion was aroused because of his constant winnings and certain 
of.f'icers observed his actions to determine whether or not he was cheating. 
It was no1;iced that,· before dealing, the accused •stacked" the deck by 
selecting certain cards of the same denomination and arranging them so that 
they would 'be received by him. The officer sitting to the right of the ac
cused generally failed to cut the cards so that the ruse of the accused 
usually worked and he won several large "pots" by this chicanery. When hia 
fraud Yas disclosed he attempted to make restitution to certain or the 
game's "heavy- losers"• 

The accused has a good service record and has been awarded the 
Combat Infantry Badge and the Bronze Star Medal for meritorious performance 
of duty against the enemy. While his reprehensible conduct., as revealed by 

this record, cannot be tolerated among officers in the Arrey-, and while he 
should receive some punishment, his excellent record warrants clemency. 
I reoomaend, therefore, that the sentence be con:i'irmed but commuted to a 
reprimand and a i'orfeitun of $100 of his pay, and that the sentence as 
thus commuted be ordered executed. 

4. Consideration has been given to a request for clemency by 
Honorable John w. McCormack, Member ot Congress • 

. '.' /
· 5. Inclosed is a.~orm oi' action designed to carry into execution the 
foregoing recorranendation should\1t ~~t w1 th {,ot appro~l. 

\..__.;.\:.:~~ \ ! ' ·..J-.J 
7 	Incls THOMAS H,. · GREEN 

Beeord of trial Brigadier General, U.S.A. · 
Form of action Acting The Judge Advocate General 

4 Ltm fr Mrs.K.B.Killett 
......_.___________,_,______________________

T +.. ,,..... Unn' .Tnhn w. MC?Cormack 

( s--ntence confirmed , but commuted to a repr~..and 'and forfeiture o£ $loo. 

of his pay. ~s ec?!'::tUte::l ordered executed. GCMO 491, l51f'v 1945)• 
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To the Office 	of The Judge Advocate General 
Washington, D.C. 

SPJGQ - Cl.i 286536 

UNITED S'.l'ATES 	 ) JiRUY i~LR FCRC ES CENTRAL 
) FLYING 'l'RAJJl ING CO >J,TAND 

v. 	 ) 

Fir st Lieutenant IIDHA..tm F. ~ Trial by G.C.Y., convened at 
Sal.nan Field, :Jonroe, Louisiana, 

DiGIACOliO {0-699545), Air ) on 31 August 1945. Dismissal 
Corps. ) and total forfeitures. 

OPINictl or the BOARD OF REVIE'\'f 
ANDP.E','{S, BlERER and HICKMAN, Judge Advocates 

l. The record of trial in the case of the· of!':!.car named above has 
been exa.mired by the B0'3.rd of Review a.nd the B09.rd submits this, its 
opiriion, to The Judge Advocate General. 

2. Upon a rehearing the accused was tried upon the following Charge 
and Specification, 

CHARGE& Violation of the 96th Article of Vfar. 

Specification, Io that First Lieutenant B:Jward F. DiGiacomo, 
Air Corps, did, at Selman Field, :<lonroe, Louisiana, on 
or about 31 r$ii.y 1945, wrongfully, knowingly and unlaw
fully receive arxi accept the sum of ~il66.6? as aviation 
pay for the months of April and May, 1945, without being 
legally entitled thereto, in that he had not performed 
sufficient a9rial flights in the months of April and 1f.ay, 
1945, to comply with the requirements of Eltecutive Order 
Number 9195, ? July 1942, Army Reguutions 35-U.80. 

He pleaded not guilty and was found guilty of the Speci.f:!.ca.tion and the 
Charge. No evidence of previous convictions was introouced. He was 
sentenced to be dismissed the service and to forfeit all pay a.rxi allow
ances due ar to become due. The reviewing authority approved the 
sentence, recarunended that tm execution thereof be suspended, and 
forwarded the record of trial for action under Article of War 48. 

3. The evidence for the prosecution· is as follows, 

The stipulated testimony of First Lieutenant Rusiewski, deputy 
disbursing officer, Selman Field, i..fonroe, Louisiana, disclosed that on 
31 May 1945, he paid to the accused the sum of $173.44 in cash upon the 
execution and presentation by accused of a pay and alle1Wance voucher 
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bearing that date (R. 6; Ex. 2). A photostatic copy of this voucher 
vrd.s introduced in evidence (P.. 6; :Glc. 1). Credits were shown upon 
this voc1cher for base and longevity pay, $166.67, for additional pay 
for fly-lng from 1 Ap:-:'..l to 31 -:.:Zy 1945, ~~166.67, and fo1· raticns, 

11 E11$21.70, total credits being $355.04. Debits for Class allotment, 
$175.00, and Class 11N11 insurance, ~6.6o, totaling $181.6:>, were also 
shown, leav"ine a net balance of ,>173.41~ which was paid in cash to the 
accused (Bxs. 1, 2), such sum representing the accused's base pay, 

11E11fly:ing pay, and subsistence allowance less deductions of Class 
allotment and Cla.ss "N" insurance (Ex. 2). Accused affixed his signa
ture to items 16 and 18 on this voucher, the former attesting that the 
statement and account were true and correct, the latter acknowledging 
receipt by him of the sum of ~~173.44 in cash (Exs. 1, 2). A certifi
cate upon the reverse side o!' the voucher was incorporated by reference 
into the document and read i 

''I certify that I hold an aeronautical rating as a bombardier, 
that during the period for which a.viation pay is claimed on 
this voucher I was, by orders of co1r1petent authority, required 
to participate regularly and frequently in aerial fllghtsJ 
and, in consequence of such orders, I did participate in regu
lar and frequent flights, .mile in a duty status, sufficient 
to rr,eet the requirements of Ex:ecutive Order No. 9195, 7 July 
1942 (AR 35-1480)." . 

It was further stii:ulated that the Class II E" allotment on such 
voucher provided for payments to two allottees, the amount of $75.00 to 
one allottee having been paid but the sum of $100.CO to the other 
allittee not having been raid as of 27 August 1945., although a Treasury 
check in that amount ?.as dispatched to the allottee prior to 6 July 
1945 by the Office of Dependency Benefits (R. 6; Ex. 1). Accused was 
stationed. at Sal.man Field during the entire pericrl of April and 1';ay 
1945 an:l was not en temporary duty from such station during any of said 
period of time (R. 6; Ex. l). 

Captain Jarmon, officer in charge of the 11 Time Records Section 
at Base Opera.tions11 , Selman Field, testified that it was lti.s duty to 
maintain a record of each rated officer's flying time, the number of 
nights each month, type of plane, and number of landings (R. 7). As 
custodian of these records, the witness testified that he had examined 
the records and that they disclosed that accused had accomplished no 
flying time during April 1945, and only twenty-five minutes flying time 
during l1~y 1945 (R. 7; 8). Flying ti-,1e is reported on "AAF Form 1 11 • · 

The informaticn containeJi therein is consolidated en nrro A.AF Form 5", 
llJndividua.l Flight Racord 11 (R. 8). Form 5 pertaining to accused for 
the months of April and 1:la.y l945, 11certified correct 11 by "Jack N. Newman, 
Capt., Air Corps, Base Operations Officer11 ., and showing twenty-five 
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minutes flying tL;e acco;,1plished by acc:i.sed in ':lay and no [ly-'.i.llg time 

in April were introduced in evidence (R. 8; E:x.s. 3, 4). It is pos:oible 

that Form 5 ,is incorrect, if the ofi'ic er flevr at this station and 

Form 1 was never· received or if he flew at another station and his 

flying time was not forwarded to this st&tion. It is the individual 

officer's responsibility to see that these records are correct and 

they were available to the accused during April and May 1945 .for inspec

tion (R. 9, 10). There have been several instances in which the flying 

time has been erroneouslJ shown on Form 5 (R. 10). 


4. The evidence for the defense is as follows: 

The stipulated testimony of the Classification Officer, Selrran 
Field, disclosed that accused is authorized to wear the ili.ropean Theater 
of Operations ribbon vd.th a::.e star, the h.ir :11edal, two oak leaf clusters, 
and the Distir.§,11ished Fly.i.ng Cross. Also it referred to a coiTUTlunica
ticn concerning the accused dated 22 June 1945 fror:1 Headquarters, Army 
Air F'orce.s Central Flying Training Command, Randolph Field, Texas, to 
the Commanding Officer, Selman Field, stating, 11The recormnendation for 
return to flying duty is not consistent vdth the psychiatric evaluation. 
It. is recommended that subject officer be transferred to nearest Army 
All' Forces Ccnvalescent Hospital for observation and treatment 11 (R. 11; 

. Ex. A). 

The. stipulated testimony of a neuropsyt:hiatrist at the Station 
Hospital, Selman Field., described his diagnosis of the accused based 
upon a ten day .period of observation in April 1945, during which time 
the accused was a i:atient in such hospital. The diagnosis of accused 
was ttpsy.chopathic personality, emotional instability moderately ••• 
severe, manifested by inadequate personality and lack of inherent drives". 
The meaning or psychopathic personality is that the individual has certain, 
conflicts which he acts out instead of attempting to suppress, he is 
not cognizant of the consequences of an act at the time he performs it 
and fails to learn by experience. It was determined that the accused 
knew the difference betvreen right and V.Tong and could adhere to the 
right. He was discharged fran the hospital after the diagnosis was 
established because 11 of lack of cooperation because we did not know 
the whereabouts of Lt. DiGiaccmo after the lights were turned off11 (R. 
llJ Ex. B). 

Captain Jarmon, custodian of the flight records, having pre

viously testified as a witness far the prosecution, was called as a 

defense witness and testified that his recortls indicated that accu.sed 

new a total of twelve hours in June 1945. arrl that, under pre.sent regu

latious, if a rated officer flies twelve hours in June he makes up the 

hours missed during April and May 1945 (R. 12; Ex. C). The witness 

certified to the Finance Officer the names or ?O rated officers who had 
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not acco:riplished a minimwn number of hou:i:s for April and a toti:il of 

77 for the month of :l.i.ay, the name of the accused being on each list 

(R. 12). 


The accused did not testify. 

5. The record of trial in this case discloi.,es that on 31 lJay 1945, 
the accused executed ar:d presented a pay and allowance voucher to the 
Deputy Disbursing Officer, SeJ..m.a.n Field, Monroe, Louisiana, and received 
in cash the sum of ,1'73 .44 thereon. In the voucher, the accused claimed 

. "additional pay for flying from i\pr 1, 1945 to May :n, 194511 in the sum 
of $166.67, as well as his base pay and authorized allowances. It wa.s 
established that accused had acconplished no flying time durinf the 
month or April and only twenty-five minutes flying time during the month 
of 1f.ay. 

The Specification urider which the accused ,as arraigned and 
t?'ied alleges in pa.rt thlt tra accused \'iiis not lecrally entitled to re
ceive aviation pay for the inonths of April and ;.ray 194.5, because he 
had not performed so .fficient aerial ilichtEI during those months 11 to 
comply with the requ1r£.'1Ilents 01' l!xecutive Order Number 9195, ? July 
19421 Army Regulations 35-1460, 11 'l'he record of trial is devoid of any 
reference to the provisions or such Ex.ecutive Order or of the Anny 
Regulations mentioned. However, courts-martial are authorized to take 
judicial notice of the contents of Army Regulations (M:JM 1928, :p.r. 
125, p. JJ5; CU CBI ll4 ~nzinger), although it is customary for the 
side desiring the c oiJ.rt to take judicial notice of a givan .fact to ask 
the court to do so, at the same time presenting any available authentic 
information en the subject (MJM 1928, par. 125, p. 135}. Despite the 
failure of the prosecu.tion to invite attention to the applicable pro
visions of Ex:ecutive Order 9195, 7 July 1942, the court 1s deemed to 
have ta.ken judicial notice that such Order, set forth in AR 35-1460 1 
10 October 1942, provides in pertinent part and in substance that en
titlement of officers to receive an increase of 50 per cent of their 
pay when by orders of competent authority they are required to participate 
regularly and .frequently in aerial fiights depends upon their performance 
of certain prescribed flying requirements. In thi"s instance, tho re
quirement was that one, such aa the accused, be in the au- a total of 
at least !cur hours in each calendar month. The Executive Order further 
provides that no .flight pay shall accrue to any person during any period 
in which such requ.irements have not been met, although in the event such 
flight requirE1Uents a.re not complied with in one or two consecutive 
calendar months, the entire period of twelve hours flight tbe .for the 
three months may be met 1n· the last one of the three cai.secu.tive months 
(par. 2, subparagraphs lO(a.) (b) ( c), and 14, AR 35-1430, lO Oct 42). 

Proof of failure of' the accused to per.form the required flying 
time rests upon Exhibits 3 and 4, War Department AAF Form S, Individual 
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Flight Record, pertaining to the accused, for the months of '1.pril arrl 
}Jay 1945, respectively, and showing accomplishment by accused of cnly 
twenty-five minutes flight time in !.!lay. These instrt.U!lents pirported 
to be copios of i;:ermanent records maintained in the Base Operations 
office, Selman Field, a.nd "certified correct'' over the signature of 
someone purporting to be the Base Operations Officer. Such authentica
tion did not follow the precise form prescribed in the Manual for Cou.rts
rtartial (!.{:;,,{ 1928, par. ll~, p. 119, 1:20). Howev-er, the custodian o! 
tllese records, the officer in charge qf the Time Records Section.of 
Base Operations, appeared and testified at length upon direct and cross
examination with respect to these records, stating that the exhibits 
truly and correctly refieqted the record of the time flown by the accused 
as recorded at the Time Recc,rds Section of Selman Field. Moreover, a 
similar form, authenticated in the same manner by the same person, ruid 
showine accomplishment of twelve oours flight time by the accused during 
the mcnth of June 1945 was offered by the defense and received in evi
dence. The testimony of the custodian fully established the authenticity 
o1' these records am the defense was afforded ample opportunity to 
cross-examine him. Under such circwn.stances, the accused tas no ground 
to complain about the introduction in evidence of these exhibits (CM 
lS?.345, Clarke, l BR .39, 47). 

A motion for a finding of not guilty was na.d e by the defense 
at the corelusion of the prosecution's evidence and was overruled by 
the c curt (R. ll). .The motion Wis based upon the grounds th.at the guilt 
of the accused had not been prov~ beyond a reasonable drubt because it 
was shown that flying t:1me could have been obtained at this station by 
the accused a.rrl no entry thereof entered in the records and the fact 
tllat the allottee of ~100.00 of the accused I s pay had not been paid such 
sum. Neither of such grounds is tenable and tm motion was properly 
denied. The records showing accomplishment of only twenty--fi.ve minutes 
flying time within the two months in question were at least prima fa.cie 
evidence that this was all the flight credit for such period to vihich 
the accused was entitled. I! such records were v~g, it was the indi
vidual officer• s responsibility to see that they- were correct, the records 
being available to him for that p.irpose. Moreover, considering the 
entire record, the proof introduced by the defen~e showing accomplishment 
of twelve hours flying time during t~ month of June, the third of thre-e, 
consecutive months, and the required flying time for the a:itire period 
of three months, tends to corroborate tlle correctness of the records for 
April and !1lay. The defense relied upon ilia same records to prove such 
flight time as the prosecution used to show the failure to perfonn the 
required tiri,e for the first two months. If the accused hii.d accomplished 
additimal time in the air, his counsel undoubtedly would lnve intro
duced evidence of that also. The evidence as to payment of the allot
ment shews that a United States Treasury chedc in the a.mount of $100.00 

, was dispatched to the allottee prior to 6 July 1945 by the Office of 
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Dependency Benefits. The :tact that it had not been received by Z7 
August 1945 does not affect the wrongful rec'eipt by the accused of 
ilying pay to which he was not entitled. If the check were lost in 
transit, it might be replaced (pa.r. 7, AR 35-6oO, 20 September 1944). 
To.all intents and purposes, insofar a.s the accused was concerned, the 

. transaction was complete upon his execution and presentation of the 
pay voucher and his receipt of $173.44 in cash. 

The accused accomplished sufficient .flying t:ime within the 
month of June 1945 to entitle him to receive aviation f&Y for the entire 
three months, as he was privileged to do unier paragraph 2, subpara
graph JD, AR 35-1480, 10 O::tober 1942; The vice of his conduct ms 
that on 31 May 1945, he officially represented that he had accomplished 
the reqiired flying time for the period 1 April to 31 May 1945, and 
received and accepted payment therefor to which he 'ffl:l.s not entitled 
at that time. The evid-ence supports the f:indings of guilty. 

6. War Depar'bnent records show that the accused is 25 years old. 
He is a high school graduate. From April 1942 to September 1943, he 
was employed as a lead mixer by the Electric Storage Battery Company 
in Philadalphia, Pennsylvania. He mtered upon active dut:, in the Amy 
on 10 January 1943, as an aviation cadet. On 4. December 1943, be was 
com:nissioned a second lieutenant, .Army of the United States, with an 
aeronautical rating as aircraft d:>server, bombardier. He was promoted 
to first lieutenant on 3 August 1944. For participation in numerous· 
combat missions in the bllropean Theater of Operations he has been 
awarded the Distinguished Flying Cross and the Air Medal with three 
oak leaf clusters. en 19 December 1944, the accused was given a repri
mand am restricted to the limits of his post for a period of cne week 
as d~sciplinary punishm1:11t under Article or war 104 for wrongflllly 
appearing in a piblic place upon three occasions without his service 
coat. The Staff Judge Advocate -states that the accused •s given 
further disciplinary punisbnent undsr Article of War JD4 on 15 February 
1945 because of his abseroe !rem class without permission. The nature 
of such punishment is not revealed. 

7. The court •s legally constituted and had Jurisdiction of 
the accuse.! and the offense charged.· No eITors injuriously afi'ecting 
the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to su.pport the findings and the sentence and to warrant 
confirmation thereof. Dismissal is authorized under Article of War 
96. 

~c-4,. R~ Judge Advocate 

,~£• AdVOcate 

~
, Jingo Mwcate 
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SPJGQ - OJ: 286536 1st Ind 

HQ. ASF, JAGO, W&shington 25, D. c. 

ro: 'rtle Secretaey of war 

1 •. Pursuant to Executive Order No. 9556, dated. 26 May 1945, there 
are transmitted herewith for Your action the record of trial and the 
opinion ot the Board ot B9vi.ew in the case ot First Lieutenant Edward F • 
D:1.Giacomo (0-699545), Air Corps. 

2. Upon trial by general court-tnartial this officer was found 
guilty or wrong.fully and knowingly receiving and accepting the sum of 
$166.67 as aviation pay for a period of two months 'Without being legally 

entitled thereto because of his failure to per.t'om the required aerial 
f'llght within such period in violation ot Article ot war 96. He ,ras sen
tenced to be dismissed the service and to forfeit all pay and allowances 
due or to become due. The revi.ew:1.ng authority approved the sentence, 
recommended that the execution thereof' be suspended, and forwarded the 
record of trial tor action under Article of War 48. 

3. A. summary of the evidence ma:, be found in the accom:panying 
opinion ot the Board of Iavi.ew. The Board 1a of the opinion that the 
record of trial is legally sufficient to support the findings and the 
sentence and to waXTant confirmation thereof. I concur in that opinion. 

On 31 llay 1945, the accused executed and presented his pay and 
allowance voucher to the Finance Office at his duty station, Selman F::leld, 
M:onroe, Louisiana, and received in cash the sum ot $:1.73.44 thereon. In 
the voucher, the accused claimed additional pay !or flying from l .April 
1945 to 3l May 194.S, as 111all as his base pay and authorized allowances, 
the total cred:1.ts amounting to $3SS.04. 'lhe difference between the total 
credits and the •um received by the accused in cash was due to debits 
occasioned b,y Class "E" and Cl.ass "N" allotments. It was established 
tr..a.t accused had accomplished no n~ time during the month of April 
and only twenty-five minutes time during the month of May, llhereaa it 
was required that he complete eight houra flight time within the tw 
months to entitle him to aviation pay for the period. On behalf' of' the 
dei'enae, it was shown that during the month of June 1945, the accused 
accomplished t1191W hours fiying time, the required total for the three 
ooneecut1.ve months. 

The accused participated in numerous com.bat missions as a bom
bardier in the European Theater of Operations. He has been a.warded the 
Distinguished FJ.y:1Dg CroH and the Air Medal with three oak leaf clusters. 
On 19 December 19"4 be' was given a reprimand and restricted to the 
limits of his post for ·a period of one waek as disciplinary' punishment 
under Article of War 104 tor 'W'l'Ongf'ully appearing 1n a public place upon 
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three occasions wl.thout hia service coat. The Staff' Judge Advocate 
states that the accused v,u given .further disciplinary punishment under 

.. .Article of i1ar 104 on l.5 February 1945 because of' his absence £:ran; class 
without pennission. 

Cbnside:ring all of the cl.rcumstances and in view of the recom
mendation ot the reviewing authority and of the splendid combat record 
of the accused, it ii m:, opinion that hie conduct does not justify his 
separation from the service. Accordingly, I recom:nend that the sentence 
be confirmed, but that the forfeitures be remitted and the execution of 
the diamissal be suspended during good behavior. 

4. Inclosed ia a form ot action designed to Ol!.1"17 into e::x:acution 
the foregoing reconmendation should it meet 11:1.th your approval. 

·. -,.')··
2 Incle l!YJDN c. CRAMER 

l. Fee of trial J4ajor General 
2. Form of action '.I.be Judge Advocate General 

( sentence confirmed, ,r;;it~s remitt~-:; sentence s~spended 
during good beha•.rior. GCMO 454, 11 Oct 1945) • · 
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WAR DEPART1i£NT 

Army Service Forces 


In the Office 0£ The Judge Advocate General 

Washington, D. C. 


SFJGH-cir 286548 
9 GC~ ;:: 

UNITED STATES 	 ) ARMY Am FORCES 
) CENTRAL FLYING TRAINING COHMAND 

v. 	 ) 
) Trial by G.C.M., convened at 

Second Lieutenant CARROLL ) Fort Viorth Army Air Field, 
B. 'IIELCH (0-676695), Air 	 ) Fort Worth, Texas, 23 August 
Corps. 	 ) 1945. Dismissal and total 


) forfeitures. 


OPLllfION 0£ the BOARD OF REVIEW 
.TAFFY, GAMBRELL and TREVBTHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

CHAR.GE: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Carroll B. ilelch, 
Air Corps, did, at Sheppard Field, Uichita Falls, Tex.as, 
on or about 17 March 1945, with intent to deceive kiajor 
John F. Conway, Air Corps, officially state to the said 
Major John F. Conway, that on or about 28 February 1945 
he had mailed his pay check in the amount of approximately 
$91.80 to the National Bank of Fort Sam Houston, San Antonio, 
Texas, or words to that effect, which statement was known by 
the said Second Lieutenant Carroll B. Welch to be untrue in 
that the pay cheok for $91.84 which had been issued to him on 
28 February 1945 had not been mailed to the National Bank of 
Fort Sam Housten, San Antonio, Texas, but had been indorsed 
by him in blank- and negotiated to Henry Lewis in exchanee 
for ~1.84 cash. 

Specifioa.tion 2: In that Second Lieutenant Carroll B. Welch, 
Air Corps, did, at Sheppard Field, Wichita Falls, Texas, 
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on or about 2 April 1945, with intent to deceive hlajor 
John F. Conway, Air Corps, officially state to the said 
Major John F. Conway, that on or about 2S February 1945 
he had mailed his pay check in the amount of approximately 
~'91.00 and some cents to the National Bank of Fort Sam 
Houston, San Antonio, Texas, or words to that effect, 
which statement was known by the said Second Lieutenant 
Carroll B. Welch to be untrue in that the pay check for 
~91.S4 which had been issued to him on 28 February· 1945 
had not been mailed to the National Bank of Fort Sam 
Houston, San Antonio, Texas, but had been indorsed b3" 
him in blank and·delivered to Henry Lewis in exchange 
for $91.S4 cash. 

Specif'ication 3& In that Second Lieutenant Carroll B. Welch, 
Air Corps, did, ·at Fort Worth Arl!l1 Air Field, Fort Worth, 
Texas, on or about 22 May 1945, in an aff'idavit, make under 
oath a false statement, in substance, that he had mailed 
Government Check Number 1739660 to the National Bank of 
Fort Sam Houston, that he was certain that he had not 
aashed this check, and that he had never received payment 
for this check, which statement he did not then believe 
to be true. 

Specification 4: In that Second Lieutenant Carroll B. Welch, 
Air Corps, did, at Fort Worth lr'JIJT Air Field, Fort Worth, 
Texas, on or about 24 Ma7 1945, in an affidavit, make 
under oath a false statement, in substance, that he had 
not cashed Government Check Number 1739660 which he had 
received as pay tor the month of February 1945, that he 
had not received the amount or money for which it was drawn 
or any part thereof, and that he did not receive any payment 
tor the check from a soldier named Henry Lewis, which state
ment he did not then believe to be true. 

Specification 5: Iri that Second Lieutenant Carroll B. ilelch, 
Air Corps, did, at Fort Worth Ar'/q Air Field, Fort Worth, 
Texas, on or about 2 March 1945, wrongfully' gamble with 
Corporal Henry Lewis and Private First Class Mose J. Lowe. 

Specification 61 In that Second Lieutenant Can·oll B. Welch, 
.Air .Corps, did, at Fort Worth lr'fl1.1 Air Field, Fort Worth, 
Texas, on or about 2 March 1945, wrongfully' and unlawf'ully' 
make and utter to the Officer's Mess Fund, Fort Worth Ar1IJ1' 
Air Field, Fort Worth, Texas, a certain check, in words 
and figures as follows; to wit: 
No. ___ San Antonio, Texas, 

March 2, 19~ 

2 
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30-65 
NATIONAL BANK OF FORT SAM HOUSTON 

· At San Antonio 

PAY TO THE 
ORDER OF Officer's Mess Fund 

Thirty Two and no/100 - - - - - -· - - - - - - - DOLLA.RS 

/s/ Carroll B. 1\felchi 2nd Lt., 0-676695 

in payment of a t:22.00 bill which he owed to the Officer's 
I.fess Fund, Fort Worth Army Air Field, Fort Worth., Texas., 
and by mean3 thereof., did obtain from the Officer's Hess 
Fund., Fort ~Iorth Anny Air Field, Fort Worth., Texas, ~10.00 
lawful money of the United states, he., the said Becond Lieu
tenant Carroll B. Welch., then -well knowing that he did not 
have and not intending that he should have sufficient funds 
in the National Bank of Fort Sam Houston., San }Jltonio., i;rexas., 
for the payment of said check. 

Specification 7: Sa.me allegations as Specification 6 except check is 
sued on 3 March 194.5 in amount of $18 to Hospital Subsistance 
,A.ccount in pa)'I!lent of bill ~wed by accused. 

Specification 8s In· that Second Lieutenant Carroll B. i'ielch, ·Air corps., 
did., at Fort worth J.::rrny' Air Field, Fort YJ:>rth., Tex.as., on or 
about 14 :May 1945., wrongfully and unlaw.f'ully fail to maintain 
a sufficient bank balance in the National Bank of Fort sam 
Houston., San Antonio~ Texa1J., to pay a certain check issued by 
him., in words and figures as .follows., to"' wit: , 

No. san Antonio., Texas., ~ 1942, 

. 30-6S 
, NATIONAL. BANK OF ·FORT SAi.\£ HOUSTO?J 

: · At San Antonio 

PAY TO THE 
ORDER OF cash - .... - - .. - - - .... - - - - - - ... - - - $~ 

__!en and no/100- - -·- - - - - - - - - -·- - - - - - - - - OOLLA...~

/ s/ Ca?Toll B. ,Velch 

.3 
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Specification 9i Same allegations as Specifications. 

Accused pleaded guilt7 to BO much of Specitication 7 as involved the of
. tense of failing to maintain a sufticient bank balance to pa7 the check 
alleged and pleaded guilt7 to all other Specifications and to the Charge. 
He was found guilty of the Charge and of all Specifications. No evidence 
of aey previous convictions was introduced. He was sentenced to dismissal 
and total forfeitures. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article or War 48. 

3. The evidence introduced by the prosecution which relates to 
similar offenses is hereinatter collectivefy summarized under appropriate 

. 	 headings indicating the Charge and Specifications to which particular 
evidence is pertinent. 1 ' 

a. . Charge. Specifications 1 to 5 inclusive: 

On 17 Liarch 1945 and 2 April 1945 accused was interviewed 
b7 Major John F. Conway who, in his capacity as Base Legal Officer, 
was conducting an official investigation with respect to certain checks 
issued by' accused among which were inclUded the two checks involved in 
Specifications 6 and 7 of. the Charge. After having been duly advised 
of his rights, accused informed Major Conway, on 17 March 1945, that 
there should have been sufficient funds in his bank account to pay the 
checks for $32 and $18 (Specifications 6 and 7) since about two da7S 

' 	 before he issued these two checks on 2 and 3 March 1945, respectively, 
he bad sent his pay check in the amount of ~2 and some cents to the • 
drawee bank, National Bank of Fort Sam Houston, for deposit (R. 22; . 
Pros. Ex. SJ. On 2 April 1945, when a~in questioned by' Major Conway 
about the pay check for approxilr.ately 191, accused stated that he mailed 
the check to his bank on the day he received it which was about the last 
day of February but that the bank failed to credit it to his account 
(Pros. Ex. 8). . ·. 

, During the course of a subsequent official investigation con
ducted b7 First Lieutenant Malcolm M. Heber, Assistant Base Legal Officer, 
accused. voluntaril7 made two sworn statements, one on 22 Ma7 1945 and 
the other on 24 Ma7 1945. In the first statement accused swore that 
either on'2s February or l }larch 1945, he receired his pay for the month 
ot February by' check No. 1739660 in the amount of $91.84 which he did 
not caeb but indorsed and mailed tor deposit to the National Bank of 
Fort Sam Houston. He further stated that he w'rote and uttered the two 
checks tor $32 and $18 rel7ing upon this deposit ot $91.84 to cover them. 
On 24 May 1945, atter examining a photostat copy or thie pay check 
No. 17;9(;,(/;J, accused stated under oath to Lieutenant Heber that he had 
not cashed that check or negotiated it.to a Corporal Hen17 Lewis or 
ever received the face amount thereof (R. 22; Pros. Ex. 9). · ' 

4 
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.As a matter of tact sometime around 2 or 3 March 1945, accused 
participated in a dice game in the Station Hospital at Fort Worth .Army 
Air Fieid along with Corporal Henry Lewis and a colored soldier named 
Mose Lowe. During the game Corporal Lewis cashed accused's Feb~uary 
pay check.in the amount of $91.84 and accused used the proceeds to 
continue in the gambling game (R. 20, 21, 23-26; Pros. Ex. 7). Private 
Frank Ford who had been observing the dice game was asked by Corporal 
Lewis to take the check to the local bank and cash it. Ford did so, 
after indorsing the check below the name of accused which appeared on 
the reverse side thereof, and he then returned the proceeds to Corporal 
Lewis (R. 20, 21, 24, Zl; Pros. Ex. 10). 

On 21 June 1945, after having been fully advised of his rights, 
accused lll8.de a final statement in which he admitted that around 2 or 3 
March 1945 he participated in a dice game with several enlisted men and 
certain patients at the Station Hospital, Fori; Worth Army Air Field. 
During the game he cashed his Government check in the amount of $91.84 • 
.Accused admitted that the four statements he had previously made about 
this check to Major Conway and to Lieutenant Heber were false (R. 28; 
Pros. Ex. 11). 

b. Charge. Specifications 6;:9 inclusive: 

On the following dates accused made and uttered the following 
checks receiving the following consideration in exchange therefor, viz 
(R. 7, 9, 10, 11-13, 16; Pros. Exs. 2-5): 

Date Payee 
or~. Check .Am 1t-

or 
Qe.shee Consideration Drawee Be.pk 

6 2 Mar 45 $32 Officers Lless $2.2-mess bill National Bank of 
Fund $10-cash Fort Sam Houston 

7 3 Mar 45 $18 Hospital Sub
sistence 

Hospital Mess 
Bill 

National Bank of 
Fort Sam Houston 

Acc•t 

8 14 1'lay 45 $10 Officers liiess 
.Fund 

Cash National Bank or 
Fort Sam Houston 

9 14 May 45 $10 Officers Mess 
Fund 

Cash. National Bank of 
Fort Sain Houston 

These checks were put through tor collection but were all returned un
paid by the drawee bank. Subsequently, accused redeemed each of these 
checks (R. 8, 9, 10, 13). Accused bad an account with the National 
Bank of Fort Sam Houston on which he alone was entitled to draw and on 
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the dates accused made and uttered these f'our checks his bank balance 
was as f'ollows, viz (R. 17): 

2E!.!!• Date Check Uttered Am't of' Check Balance then on Deposit 

6 2 March 45 ~32 ~.75 

7 .3 March 45 $18 $4.75 

8&9 14 May 45 $10 &·ilO tuo.15 ·· 

On the dates these checks were presented to the drawee bank for payment 
accused's bank balance was as follows, viz (R. 16): 

~. Date Check Presented Am't of Check Balance then on Deposit 

6 7 t.larch 45 $.32 $4.75 

7 8 Llarch 45 $18 i2.75 

8&9 19 May 45 $10 & $10 $ .55 

Accused bad opened this account on 28 April 1944. On 10 Febroary, 
10 J.iarch, 6 April and 7 May 1945, his monthly allotments to this bank 
in the amount or ilOO each were received {or deposit (R. 18-20). 

On 22 May 1945 accused stated in his affidavit made to Lieu• 
tenant Heber during the official investigation concerning his check 
transactions that he made and uttered the two checks for $32 and $18 
(Specifications 6 and 7) expecting that his falsely asserted deposit of 
the February pay check would cover them (Pros. Ex. 9). However, in his 
final statement made 21 June 1945, accused asserted that he issued these 
two checks for $32 and $18 believing his bank balance then to be suf
ficient to pay them and not, as he previously contended, because he 
thought deposit of' his February pay check for $91.84 would cover them 
(R. 29; Pros. Ex. ll). . 

4. Accused made the following unsworn statement in his own de
fense, viz (R. .32) : . · 

"I realize I ms.de some p-etty bad mistakes. I bad 
• pretty good record until I got to this field. You can 

check mr 66-2 on that. I was Squadron Commander at the 

post previous to this one. I realize that I have made a 

lot of' mistakes. That is about all there is to say.• 


5. It is too well settled to require aey extensive citation of' 
authority that the making of a false otf'ioial statement or a false 
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affidavit by an officer with the intent to deceive constitutes a vio• 
lation of the Articles of War and may be charged as a violation of 
Article of War 96 (MCM, 1928, par. 151, CM 248065, McCrane;r, .31 B.R. 
99; CM 250.309, Hollis, 32 B.R. 331). It is equally a violation if the 
false statement or atfidavit is made.to a commanding officer or to an 
investigating officer who is conducting an official investigation 
(CM 254202, Roby .35 B.R. 185; CM 245066, ~, 29 B.R. ll5 and oases 
previously cited~. The evidence conclusively establishes the complete 
falsity ot the four statements made by accused on 17 March 1945, 2 April 
1945, 22 May 1945 and 24 May 1945, respectively. These statements were 
all made with respect to a highly material phase of the matter under in
vestigation. It is patent that they were made with the intent to deceive • 

. There·~~ no improper multiplication of offenses even though each false 
statement was made with respect to the S&lll8 specific matter. Each of
fense occurred during a separate and distinct transaction. Had allot 
the false statements subsequent to the first one been elicited from ac
cused for the purpose of increasing the punishment to which accused had 
exposed himself by his first statement, then it might well have been 
improper to have tried accused for these later statements (See CM 281923, 
Hosforg). However, such was not the case. It is quite clear from the 
record that each statement was made by accused to an ofticer who, in the 
course of his official duties, was solely engaged and intereste'd in 
ascertaining particular material facts. The evidence coupled with ac
cused's pleas of guilty amply sustains the court's findings ot guilty 
of Specifications 1 to 4 inclusive of the Charge. 

It is well established that for an officer to gamble with en

listed men constitutes a violation of Article of War 96 (CM 241176, 

~, 26 B.R. 213). That accused committed such an offense is tull7 

established by the evidence, thus demonstrating that his plea of guilty 

thereto was not improvidently entered. The record sustains the finding 

of guilty ot Specification 5 ot the Charge. 


Under Specifications 6 and 7 accused is charged with wrong

fully and unlawtully uttering two checks, one on 2 March 1945 tor $32 

and the other on 3 :March 1945 tor $18, without having or intending to 

have sui'ficient tunds on deposit to pay them. There is no specific 

allegation that these checks were issued with "the intent to defraud" 

and that accused thereby "fraudulently" obtained money or other con

sideration. Such allegations should appear in a specification which 

is intended to connote fraudulent conduct (See LCM, 1928, App. 4, 

Form 114). In the absence ot such allegations it ha1 recentl7.been 

held that in a specification worded as are these Speoiticatione 6 and 

7 fraud is not an element; that the offense alleged 11is something lelJS 

than that of obtaining money or property b7 fraud and something more 

than mere careless failure to maintain a 1utficient bank account• 

(CM 280789, Hug991). Accused pleaded guilty to Specification 6 and 

guilt7 to so much ot Specification 7 aa alleged the offense ot tailing 
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to maintain a sufficient bank balance. The proof' shows that accused 
alone was entitled to draw on this account and that on the dates these 
checks were issued and later when presented to the drawee bank for pay• 
ment the balance in his account was insufficie.nt to pay them. ·From this 
evidence the court concluded that not only did accused not have sufficient 
funds on deposit to pay these checks when he issued them but also that he 
then intended not to have sufficient funds on deposit to pay them when 
they reached the drawee bank i'or collection. Yle cannot say that this 
conclusion was unwarranted. Since accused alone was entitled to draw 
on this. account he was chargeable as a matter or law with knowledge or 
its condition {CM 282335, McCarthY; CM 253783, Fleming, 35 B.R. 97; 
CM 202601, Sperti, 6 B.R. 171; Hughe; case, m).. Furthemore, the 

·burden was upon accused to offer a satisfactory explanation for his con• 
duct in issuing these checks under the circumstances here present and, 
in the absence ot an adequate explanation, the inference is justified 
that he issued them without intending to have a sufficient bank balance 
to pay them {Hughes case, supra, and authorities there cited). Accord
ingly, the record is legally sufficient to sustain the findings of' guilty 
ot these Specifications 6 and 7. 

Under Specifications 8 and 9 accused is charged with the non
fraudulent oi'i'ense of' issuing two checks each i'or $10 without maintain
ing a sufficient bank balance to pay them. Such an offense is established 
by proof that {a) the check was issued when accused knew or ought to have 
known that his bank balance was or was likely to be insufficient to pay 
it and (b) when the check was presented for payment the balance in his 
account was in tact insufficient to pay it (McCarthz case, ~; 
CM 252Z7:3, Clark, :34 B.R. 25; OM 249232, Norren, 32 B.R. 95). As stated 
above, where there is no evidence to show that the condition of' accused 1s 
bank account was occasioned by acts of persons other than himself, ac• 
cused is charged with knowledge of the status oi" his account as a matter 
of law (McCarthy, Fleming and Sperti cases, supra). Proof that the check 
was issued as a result·oi' an honest mistake made by accused with respect 
to the sufficiency of his bank balance may constitute a defense but proof 
that the check was carelessly and negligently issued affords accused no 
legal excuse for his conduct inasmuch as negligence is the essence of 
this non.fraudulent offense (McCarthy case, supr!!,; CM 28426o, l!!D.!.). 
Although the balance in accused's account was $U0.75 when he issued the 
two checks for $10 each, his balance was but $.55 when they were presented 
tor payment. Since accused alone was entitled to draw on this account, 
the court was well justified in concluding that he was responsible tor 
the intermediate withdrawals which depleted his account. Accused had no 
credible explanation to indicate that any honest mistake caused this · 
condition. Under such circumstances the court was warranted in concluding 
that he carelessly issued these two checks tor $10 without maintaining a 
sufficient bank balance to pay them (McCarthy case, §Upra; CM 258171, 
Lucas, 37 B.R. ;3Z7). Thus the record of trial sustains the findings of 
guilty or these Specifications 8 and '9 and demonstrates that accused I s 
pleas ot guilty to the oti"ense of Ailing to maintain a sufficient bank 
balance to pay these checks were not improvidently entered. 
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6. Accused is 24 ;years ot age. War Department records sh011 
that in civilian life he attended Brigham Young University tor a halt 
;year and Western State College tor a similar period. From~uly 1941 

. to August 1942 he worked in a lime quarey at a monthl7 wage ot $135. 
He entered militaey service as an air cadet in .August 1942 and on 
22 April 1943 he was commissioned a second lieutenant with the rating 
or pilot art.er completing the requisite course ot training. During 
March and April 1945 he was hospitalized because or a suspected bear
ing defect and on 24 April 1945 he was returned to tull military dut7. 

7. The court was legall7 constituted and bad jurisdiction of 

the accused and.the offenses. No errors injuriously affecting the 

substantial rights ot the accused were committed during the trial. 

In the opinion of the Board of Review the record of trial is legally 

sufficient to support the findings of guilt7 and the sentence and to 

warrant confirmation of the sentence. The sentence imposed is 

authorized upon·conviction ot a violation of Article of War 96. 


Judge Advocate 

Judge Advocate 
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SPJGF.-C!,! 286548 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated ~.·ay 26, 19/.5, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of Second Lie:.;ten;,,nt 
Carroll B. Welch {0-676695), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of (a) making two false official statements and two false state
roonts under oath (Chg., Specs. 1-4 incl); (b) gambling with enlisted 
men (Chg., s,ec. 5); (c) wrongfully making and uttering two check3 in 
the total amount of $50 knowing that he did not have and not intending 
to have sufficient funds on deposit to pay them (Chg., Specs. 6, ?); and, 
(d) mald.ng and uttering two checks in the total amount of $20 without 
maintaining a sufficient bank balance to pay them (Chg., Specs. S, 9), 
all in violation of Article of 1;-ar 96. He pleaded guilty to so much of 
Specification 7 as involved the offense of failing to maintain a suffi
cient ba.nk balance to pa;y the check alleged and guilty to all other ~eci
fications and the Charge. He was sentenced to dismissal and total for
feitures. The reviewing authority approved tte sentence and forwarded 
the record of trial for action under Article of W!r 48. 

3. A summary- of the evidence may re found in the accanpanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilt;y 
and the sentence and to warrant conf'i:nnation of the sentence. I concur 
in that opinion. On 17 March and 2 April 1945., accused was officially 
interviewed by Major John F. o,nway and on 22 May and 24 May 1945 1ms 
officially interviewed by First Lieutenant Malcolm M. Herer, both inter
views being concerned with the dishonor of certain checks issued by 
accused. On the two dates first mentioned accused informed the investi
gating officer that he had fo:nrarded his February- pay check of approxi
mately $91 to his bank for deposit and, accordingly., believed be bad 
sufficient funds on deposit to pay the questioned checks. 01 22 Ka;r 
1945, before another inveatigating officer., accused voluntarilJ" made a 
statement under oath that be had not cashed his February- pay check but 
had forwarded it to his bank for deposit and on 24 May 1945 he made an 
affidavit that he had not cashed his February- pay- check or received the 
face amount thereof in cash from one Corporal. Henry- Iswis. ill ot these 
four statements were talse, as accused subsequently admitted, inasmuch 
as around 2 or .3 March 1945, 'frhile participating in a gambling game with 
enlisted men., accused had indorsed his February pay check to o,rporal 
Henry- lewis., a participant in the game, and bad received in exchange 
the faoe amount thereof, $91.84, vd.th which he continued in the gambling 
game. On 2 and .3 March 1945 accused issued two cheeks for $32 and ~s, 
respectiwl.y, without having sufficient funds on deposit in his bank 
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account to pay these checks either on the dates they were iesued or on 
the dates they were presented for payment, and on 14 May 1945, be issued 
two checks each for $10 and carelessly failed to maintai.a a sufficient 
bank balance with the drawee bank to pay these two checks. 

'Accused• s conduct was dishonorable in making four false offi 

cial statements, two o.f them under oath, patently with the intent to 

deceive superior military authority concerning certain of his financial 

transactions and such_ conduct clearl:, demonstrates his moral unfitness 

to remain an officer. I recam.nend that the sentence 'be confirmed but 

that the forfeitures be remitted and that the sentence as thus modified 

be carried into execution. 


4. Inclosed is a f'o:rm of action designed to carry the above recom
mendation into e!i'ect, should such recomnendation meet with your appro'V&le 

. . - I . <, ( '\ 
~l,).~ 'h. _) 

2 	Incls THOMAS H. GREEN 

l Rec or trial Brigadier General 

2 Form or action· .lcting The Judge .tdvocate General 


( Sentence confinned h'..1t forfeitures remitted. acm 488, 15 Nov 1945)• 
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Wl.R DEPARTMENT ,(24S). 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. · 

SPJGQ - CM 286572 

UNITED ST.A.TES THIRD SERVICE COMMAND 
ARMY smvmE :rmcES 

v. l 

) Trial by o.c.M., ·convened "at 

Pr1vate JIW~!tEPHY ) !ndiantonn Gap Military . 

-· 
('JIIJ0//)96), 't'ttached 
tbassigned Canpm.y G, ' 
First Training Battalion, l Reservation, Pennsylvania, 21

Z? .A.ug,.ist 1945. Dishonorable 
discharge· a.rd confinement for 

A.rm:y Servic e Forces 
Training Center, Indian ~ 

life. Disciplinary Barracks. 

town· Gap Military ) 
Reservation, Pamsylvania. ) 

REVIl!.1Y by the BOA.RD OF REVIEN 
PARTLO'!f, BIERER and HIOKMA.?t, Judge Advocates 

l·~ The record of trial :in the case of the soldier· named above bas 
been examined by the Boa.rd of ·Review and the Boa.rd submits this, its 
review, to The Judge Advocate General. 

2. The accused was triad upon the following Charge and Specifica
tion1 · 

CHARGE1 Violation of the 92nd Article of War. 

Specification I In tha.t Private J:.1m..-nie Murphy, A ttachad 
Unassigned Company G, First Training Bat~l¥>n, Army 
Service Forces Training Center, Indiantown Gap 
l.l:ilitary Reservation, Pennsylvania, did, at Youngstown, 
Ohio, on or about .31 May 1945, with ma.lice afore
thought, willfully, deliberately, feloniously, unlaw
fully, and with premeditation ld.11 one Estella Murphy, 
a human being by shooting her with a pistol. 

He pleaded not guilty to and was found guilty of the Specification and 
Charge. No evidence of previous conviction was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, am to be confined at hard 
labor at such place as the reviewing authority might direct for the 
term of his natural life. The reviewing authority approved the sen.,. 
tence, designated the· Elstern Branch, United States Disciplinary 
Barracks, Green Ha.van, New York, as the place of coni'inooient, and 
forwarded the record of trial for acticn under .Article of War 50½. 
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3. The evidence for the prosecution is as follows; . 

On 2 ~rch 1945, and for about nine months prior thereto, the 
accused and his wife, Estella, lived at 906 Shehy Street, Youngstown, 
Ohio (R. 25, 36, 42). The accused was away from there during most of 
the time in the Army but he communicated with his wife by telephone 
llpractically- ever day" {R. 37) and came home on week-end passes {R. 34, 
43). They got along fine until March {R. YI, 42). Betweoo four and 
five o'clock an the morning of 2 March 1945, while the accused and his 
,rlfe were in their room, Estella screamed for help to get a doctor, 
md yelled that the accused had hit her (R. 25, 26). The accused was 
discovered holding a pistol mich was bloody. His wife had blood over 
her clothes and head {R. 27), and there was a big hole on the left side 
of her :head (R. 38). A doctor bandaged the wound (R. 30). Accused 
said ha was going to shoot her 11 three times" and pointed the pistol 
at his w.i.i'e (R. 27, 39). other persons talked with h.un, begging him 
not to shoot her an:i he finally gave up the gun (R. 27). The police 
came and talked 'With the accused {R. 28). About seven o'clock the 
same morning Estella ran downstairs and lockad herself in the bathroom. 

'The accused came down with a "lcng fish lmife" and again stated he was 
going to kill her {R. 28, Z); Ex:. 3). Later the same day-, the accused 
appeared with a razor and repeated several times that he w-as going to 
kill her (R. JO). About five o'clock that evening after Estella had 
departed, the accused appeared again with the same pistol, asked for 
his ,rife, and stated that 11wherever he found her, that was where he. 
was going to leave her11 {R. Jo, 31, 39), and that he vras going to kill 
her (R. 40). 

The accused was seep searching ;'or his '.rife at varlous times 
during the next several days (R. 31}. On 8 March 1945, the accu.--d 
and his wife were seen together {R. 32). A.bout the middle of :ti.arch 
1945, Estella was in a hospital suffering from cuts on the face and 
back (R. 32, 44), although no witness testified as to how this occurred 
(R. 34, 44)• Accused visited his wife {in Youngstown) almost every 

week-end in April {R. 34). Estella was absent from their home some 

week-ends (R. 34), including ·the week-end of 26 l.t3.y (R. 35). On Z) 

1.hy the accused came home an:i asked where his wife was (R. 43). en 

the follcming day, )) :May, Estella retlU'ned hor:.e and -was wearing her 

work clothes when she left {R. 35). 


About 3115 or 3120 o'clock m the aftci:1,oon of 31. May 1945, 
Estella and her friend, Virginia Evans, left the plant of Republic 
Steel Corporation in Youngstown, Ohio, where they were employed (R. 6, 
7; 22), and saw the acc®ed woo rushed into the vraiting roan where 
they were and said he wanted to talk to Estella (R. 7}. Virginia went 
to Peter Cc::am.on, a patrolman for Republic Steel ,mo was nearby (R. ? , 
21), am said 'tlon' t let him take her out11 (R. 7). The ·accused said he 
-was taking his wife home (R. 22), that 11 you car. 1 t tell this man what 
not to say to my wifa 11 , and that he was going to talk to her (R. ?). 
Another police officer who v.as present. said 11we don• t want any scenes 
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created here" and waved their dismissal (L. 22). The accused, lstella 
and Virginia then started v~lkins throu[P. thtJ tunnel that led from 
the plant to the P<Wking lot (R. 7, 11, 22). Tlie two women were w·alk
ing toi:;other "locked in arms 11 c;.nd the accused yrcJ.s tryin;: to get bet·ween 
t,hem. bstell.a. jerked loose from the accused, leaving him holding her 
coat and saying to her 11wh3.t is the matter wcrnan, I don't want your 
coat11 • He put the coat arrund her shoulders and they continued through 
the tunnel (R. 15, 16). 

It v;as aµvroximately 175 feet from the waiting roan to the 
pa.r1'ing lot (R. 11), and just as they t:urned into the pa.rld.ng lot, 
the acc'J.S'-"d stepped back a foot, drew, a revolver from his coat pocket, 
and fired :it istella (E. 7, 11, 19). Estella was about three feet 
from the accused when he drew the weal'On (R. 10). She started to fall 
at the first shot (R. 7, 16, 19) a.n1 as she v;as falling, the accu.sed 
continued to shoot at her (R. 16, 19), ;:'iring in the region of her head 
(P.. 16). Three or four shot::: were fired (R. 8, 16, 19). Accused then 
walked tcward the carljne (R. 19) and v.as arrested by Patrolman Cannon, 
who took the revolver fro.n the pocket of the accused (R. 16, 2.3). The 
accused via.s "cool and collected 11 (R. 2.3) and 11undisturbed 11 (R. 16). 
In res~,onse to Cannon's statement th:l.t 11you sure got yourself in a hell 
of a m~i::s now11 , the accus~d said he was satisfied (F.. 2.3, 12J). The 
i:~, a .J8 caliber Smith and Jessen revolver, was introduced in evidence 
(R. 9, 10, 23; ~. 1). It ms the same gun that accused had used at 
his ho:ne on 2 I.larch 191+5 (H. 30). 

Estella vras bleeding from the mouth and nose and said nothing 
after being shot (fl.. 8, 9, 17). She appeared to be dying (R. 17). 
She was rer.oved by ambulance (R. 9) to a hospital where the county 
coroner saw her a few minutes after her admittance. The stipulated 
testimony of the coroner shows that she was doo.d, and a post mortem 
examination revealed t'.,at death v.as due from shock and hemorrhage as 
a result of gnn shot wounds, four bullets being found in the body 
(i:.• 24; Ex.. 2). 

The stipulated testimony of the investigating officer disclosed 
that r:e fully explained to the accused his ri,7,hts as a ,vitness on 27 
July 1945, and that thereafter the accu::.,ed executed a written sworn 
statement which was attached as a part of the stipulation (R. 45; Ex. 
4). In this document the _accused stated substantially as follows: 
That en 29 },tay 191;5 he came to Youngstown on pass until 1 June 1945. 
He searched for his wife the next day but was unable to find her. 
On the morning of .31 i&i.y, he called the plant, where his wife was working 
and told her to corne on hana, ~m that he had to catch the nine o'clock 
train back to camp. · He took two or three more drinks, raving had a 
fevr the previous evening, and then stopped by the mill where his wife 
worked. When she came out, he went up, patted her cheek arrl said 
"hf'Jllo babe11 and 11let• s go ho'lle11 , and they started on. After :pr:>ceeding 
about a quarter of a blcx:k, Virginia. cct:ne up and said to come on, · 
"you (Estella) don't have to _go with h::.,. 11 Virginia snatched Estella 
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away and. the accused went back to his wife and said 11let I s go home" 
and Estella then reached for her purse, "she always carried a lmife 
or razor". Then the shooting occurred but the accused could not 
remsnber pulling the [.'1ln or shooting her. He did not go down there 
to hurt her but ha lmew she Vlould cut him as she had dcne twice 
before. He had the gun Ila couple of hours" prior to the shooting, 
but was taking it home and did not have it to do anything to her• 
.After the shooting, the accused walked out and gave the gun to a 
watchman ·and was taken to the City Hall by the police (Ex:. 4). 

4. The evidence for the defense is as follows: 

The accused, after having been advised of his rights in this 
regard in open court, testified that he entered the Army ·21 January 
1941, at Fort McClellan, .Uabama; and has been in continuous service 
since that time. He has been stationed at various posts within the 
United States t and has requested overseas service four times (R. 86, 
'i.!7). He married Estella. on 30 October 1935, in Birmingham, Alabama., 
and lived with her there until he entered the Army (R. 87). The accused 
,was six .feet two inches in height and weighed 184 pounds. Estella was 
11 five feet something" and weighed from 130 to 145 pounds (R. 118). He 
and his wife got along"'pretty goodtt but had 11several squabbles" (R. 
87). . In 1939, his wife cut his right leg with a razor, and the wound 
requ:i..red 41 stitches to close (R. 87, 118). On another occasion, she 
shot him in the lo.rt ankle with a pistol (R. 87) and in 1942, while 
they were at Ca.mp Cr~ft, South Carolina, she stabbed him in the back 
(R. 87, 88). The scars left by these wounds were exhibited to the court 
by the accused (R. 106). In spite o.f tmse incidE11ts, they continued 
to liw together (R. 89). She took employment at or near the various 
posts where he -was stationed so as to be with him (R. 89, 108, 109). 
Since October 1944, the accused has been stationed at Indiantown Gap 
(R. 89). His wife took the place at 906 Shehy Street, Youngstown, Ohio 
(R. 89, 107) and started to 1fork for Republic Steel Corporation the 
latter part of August or the first of September 1944 (R. 107). The 
accused kept in .close contact with his wife during the following months 
by frequent telephone calls and by going to see her at Youngsto'Wll 
"pract:ically every week- end" (R. 90). • 

During this time, the accused held the grade of First Sergeant 
and provided well for his wife, giving her fran ooe to three hun:ired 
dollars a. month in additicn to the usual "Government allotment", am 
buying dresses and expens;i.ve coats for her (R. 91). On several occa
sions the accusa:l came t0.·"10llngstown to see his wife am she was not 
at home (R. 91, 92). He,usually fowid her at a gambling joint or beer. 
gardm in Youngstown (R. 91, 92). On four occasions between December 
1944 and May 1945, he was unable to find his wife in Youngstown and 
she told him afterwards she had been to Pittsburgh and Cleveland at 
those times, although he. never learned 'Where she w:mt during ~ 1945, 
one of the instances of her absence fran home (R. 92). Once in 
February 1945 the accused returned ·home and found his wife in bed 
with a man named Tan, Nelson from Detro.it (R. 92). On many occasions 

4 


http:Detro.it
http:expens;i.ve


(249) 

when he came home, the accused found his wife with another man, one 

Rooert Russel (R. 93). The accused found about six letters from 

Nelson and other men to his wife. The ones from Nelsen were very 

affectionate in tme (R. 9.3, 94). · The accused showed the letters to 

several persons (R. 94). The accused considered getting a divorce 

and di.sciussed it with one Sergeant Felder but when he told his wi'fe 

tha.t he wanted a divorce because she was receiv::Lng love letters and 

would not visit him, she promised to be a "better girl" and told him 

not to do it. A.s he loved his wife and did not want to separate 

from her, he decided to ltlet it go and make up with her and live like 

man and wifed (n. 94, 95). 


Once when the accused was home on· furlough, his wife ran at . 
him with a fish lmifa (Ex:. 3), which she carried :fn her purse•. As the 
accused pushed her off with a small knife in his ha.nd, she threw up 
her hand and S'Wllllg under hi.s arm, one of the knives striking her on 
the jaw. Her face and hand bled and she went to the hospital (R. 95 ,, 
96, 116); Around the last of February or 2 1&1.rch, 'Wbile they were 
at home, the accused and his wife ha.d a "tussled, during the course 
of ~ch Ifshe bumped her head against the celling of the doard, injur
irtg her head (R. 96, 116). He did not strike ·her with the gun (Ex:. 1) 
which belonged to his llife and 'Which she tllice atta:npted to use on 
the accused (R. 96, 97, llO). On the 15th of May he took the gun to 
"Inlu 1 s on Penn Avmue11 to keep his wile from using it on him (R. 97, 
110). . 

On Tuesda7, 2'.J !&!.y 1945, the accused came to Youngstown and 

wmt to his h,ane, rut his wife was absent am he ms unable to find 

her (R. 97, 98). He bought a "fifth11 of brandy, a quart of whiskey, 

and a halt'-pint of ttrasin jack", and began dr.:inld.ng (R. 98., 110). 

Dur.:ing th:l following day and a half the accnsed continued drinking 

am triad to eat but c Ollld not do so (R. 99, 100, 101) • He called the 

Republic steel Mill to locate his wife on Wednesda.7 evening but was 

told tl':e.t l!he had checked wt the previous week-end·a:af had not been 

back (R. 100). Next morning, '.lbureda1', 31 Ma.7 194S, ha continued · 

drinking liquor, thinldng of his wife and wondering 'Where .ehe was (R. 

101). About noon that da7 he stopped b7 !'l'.A2.lu1a• to get a drink, and 

while he was there he picked up hie wife's ,pistol to take it pack 

hoine ·nere he intended to put it 1n me of· the· coats she d:1d. not wear 

eo that she 1'011ld not find it (R. 1011 102, llO). A friend ot his 

picked him up and the7 want ridinC for about an hour and fort7-five 


· minutes, di.iring vihich time t,he accused took t1r0 or three drinks· (R. 
l.02, ·112, 113). A.b011t five minutes. until three o•clock that ai'temoon, 

. the accused stopped at tba Republic steel .Mill (R. 102,. 112). Ha had · 
the gun in his pocket-at that time although he d:1d not know whether. 
there nre &n7 rounds in it (R. 102, ll3, 114) am ha bad no· intontion 
of shooting ar harming bis wite (R. 102, 104),. Ria onl7 p.irpcse at 
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the time was to pick her up as wa·s his custom (R. 104). He loved his 

wife and he "ff-l!lted to see her (R. 104). 


When his wife came out of the mill, she came up and 111 pinched 

her on the jaw and we started walking •••• laughing and talking" 

(R. 103, 114). A. woman, 'Whom the accused had been told was Virginia 
I!.'vans, came up behind than and told his wife that she didn 1t have to 
go v,i th the accused and she (Virginia) grabbed 11b'tella" by the arm 
and 11 swung her around from me 11 (R. 103, ll4). The three then returned 
to the shack where the guards were and the accused 11began to get hot". 
He was sweating and the guard came up and said "is this your husband", 
and 11 go home with him11 • 11 So ,vo started up the street, and this girl 
told her to come on and go back with her, and that is all. I got· 
sweaty and don't know what else took'place11 (R. 103, 115). The last 
thing the accused remembers is that his wife tttold the girls with her 
to move back that she was going to fix me, she opened her purse 11 (R. 
106). He has no recollection of the shooting (R. 10.3). He does not 
remoober shooting his wife (R. 115), although he knows she died on 31 
L~y 1945 (R. 107). The next thing he ran.embers is sitting in the CO"lpany 
guard shack where the police picked him up (R. 103, 114). · 

The accused denied making any statement to the effect tha. t he 

would leave his wife where he found her (R. 104). The accused was in 

the habit of drinking whiskey, and had been drinld.ng more in the last 

eight months than ever before, sometimes drinking a pint in a day (R. 

118, 119). The accused returned (to Indiantown Gap) on his 11 awn, and 

on pass" from the "MP Detachment at Cleveland II in July (R. 120; Def. 

Ex. 1). 


An Arm:y neuropsychiatrist examined the accused on 17 August 

1945 and made a diagnosis of 11psychopathic personality, emotional in

stability, ina.dequate personality11 (R. 123). In answer to hypothetical 


· questions posed by defense counsel and e.nbr:.cing much of the evidence 
developed in this case, including in part the history of the marital 
relations of the accused ar:d his wife, his u.se of alcohol during the 
three days preceding the tragedy, and the medical diagnosis ma.de of the 
accused, the neuropsychiatrist testified that under conditions of great 
emotional stress, with alcoholic intake, a man can act as he would not 
normally act in the absence of such factors, but that he did not believe 
the man would be deprived of his reason. However, while such person 
might know the difference between right and wrong, on the spur of the 
moment he might not have sufficient power to resist the doing of wrong 
(R. 125)., In response to similar hypothetical questions by tha prose

cution., emphasizing that the person was able to rsn.E1T1ber what he did 

during a. three day period of drinking and claimed to canpletely lose 

his awareness or ccnsciousneas for a short period of time., this expert 

testified that he did not believe such mcmentary unconsciousnes·s would 

occur (R. 125, 126). · 
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Several witnesses testified to the ef.,fect tlat the accused 

bore a reputatton in the community as a good and law abiding citizen 

(R. 51, 53, 56, 57), and Major Williams, Chaplain, testified that 
the accused pad a 11very good" reputation in the service (R. BJ,· 84). 
The company clerk of accused's organization testified that the service 
record of the accused disclosed that he entered service 21 January 
1941, became a Private First Class l June 1941, a Corporal, 2l March 
1942, Sergeant, l September 1942, First Sergeant, 17 June 1944, and 
Private, 6 June l94~. Character and efficiency ratings from Zl February 
1945 to 8 June 1945 were 11 excellent-ex:cellent11 • The accused returned 
to his station without guard on 2l July.1945 (R. 46, 47). · 

It was established that on numerous occasions the accused rs 

wife, ·Estella, was seen in both public and private places with men 

other than the accused (R.' 51, 53, 54, 59, 67, 79), that she danced 

with them (R. 52), that she ms s~en hugging one man (R. 53), that she 

frequented a place run by Virginia· Evans (R. 58) mere gambling games 

were conducted and liquor sold (R. 52, 57, 58), and that she drank 

liquor (R. 58), got.drunk, and had to be carried out of places (R. 56, 

59). 


During the middle of March 1945 the accused visited the 11Court 
Section" at h;is station headquarters and d:!.Bcussed with a Sergeant Felder 
the matter of getting a divorce (R. 4a). The accused had some letters 
addressed to his wife and apparently written ey one Tan Nelson. These 
were "affectionate in tone" am 11 implied sane sort of affection the 
writer had for the addressee". One letter "seemed to state that the 
writer was mnting to. marry the addresseelt (R. 49). other witnesses 
saw these letters and described them as being in similar vein (R. 66, 
71, 78). 

A eister of the accused testified that the accosed nwas very 
nice to his familyfl (R. 63), that he and his wife got along 11 swell" 
until March or April 1945, when Estella. was absent fran home when he 
came (R. 64), that on one such occasion Estella went to Detroit, another~ 
time to Cleveland, and once to N61'1 York (R. 64, 65), that Estella. 

· treated the accused badly, woul.d not cook or wish for him, would not 

stay at home (R. 66), that she went out with other men (R. 67), ·accepted 

money from one o! them (R. 68), and •s a. 11nice l:ooking, nicely built" 

11little dark-skinned woman (weighing) ••• about 12::> pounds". On 29 and 

.30 May 1945 the accused 1'/as at his Bister' s house part o! the time (R. 

68, 74). He was drinking rum and whiskey, woul.d not eat, sat around 

with his head down, "talking to himself like a crazy man" (R. 68, (:/:}, 

70, 74). Another sister o! the accused llho saw him on 29 May testified 

that he was 11.d:if!'erent", sat 'With his head down and was •popping' his 

fingers (R. 79, SO). 


'l'he !'ollowing stipulations were entered into by the rrosecution 
and the defense, . that the 4518th Quartermaster Sorvice Company (accused's 
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unit) was in readiness for overseas movement 25 ':.tly 1945, but did not 
in f&.ct moc;e c,ut unti::!.. on or at.out 8 June 1945 (R. 47); that follow
ing the 31st of .May 1945, the accused was taken into custody by the 
civil authorities, that charges were instituted, preliminary hearing 
waived, m1d the accused bound over to await the action of the Grand 
Jury in M3.honing County, Ohio, and that thereafter the accused was . 
ultimately transferred to military authority and returned to the Third 
Service Command on a pass isSv.ed to the accused, who returned without 
guard (R. 83); that on ap1%'oxima.tely the 12th day of J:Niy 1945, the 
President of the United States announced the unconditi~al surrender 
·of Gennany, ending the war in Europa, and that on 14 A.ugust 1945, the 
uncmditional surrender of the Japanese GO'•..-er:nment was announced (R. 
la:>). The court waa asked to take judicial notico that industrial 
cut-backs have been made, that war demobilization of plants is :in pro
gress, and that recanversion plans a:re being. effected and are presently
in force {R. J;n). · · · · · · · 

In rebuttal for the prosecution,· Virginia Evans was recalled 
as a witness and testified that she did.not hear Estella ask her 
(Virginia} to step back, and state that she (Estella) was going to 
fix the accused. She also testified that after the shooting, Estella's 
purse was opened by a 11 cop11 in her presence and it contained a pa.ck of 
cigarettes, a book of matches, a handkerchief,,and a little change 
purse (R. 122). 

5. The evidence discloses that the accused shot and killed bis 
wife after intennittent quarrels with her fra:n time to time over a 
period of se\."Elral years, sane of which resulted in physical injuries 
to the accused and others in injuries to his wife. The accused on 
31 ~ 1945, went to the Republic Steel Corporation plant in Youngstown, 
Ohio, where his wife was employed, waited several minutes until she 
came from the plant, walked to a nearby parking lot with her, drew a 
pistol atrl fired four shots at her, killing her instantly.~.,.!I'he accused 
testified that it was his wife's custom to carry weapons in her purse 
and immediately before the shooting bis wife said she was going to 11 fix 
me11 and opened her purse. The accused 11 got sweaty.and don't know what 
else took place 11 • An eye witness to the tragedy denied that Estella 
made any threatening statement or movement to or against the accused, 
and further testified that no weapon was found :in her µirse· following 
the shooting. In the opinion of the Board or Review, the evidence 
fully supports the finding that the accused committed murder. 

After both too prosecution and the defense had completed the 
introduction of evidence and rested, the defense counsel rooved to dis
miss the cause for want of jurisdi~tion upon the following grounds: 
that the civil authorities of Mahoning County, Ohio, having once taken 
jurisdiction in the case retained it until final disposition, the cause 
having been improperly transferred to military jurisdiction; that 
since the alleged co;;;mission of this offense, the country has passed 
from a cmdi tion of war to one of peace; and that the accused m:..s 
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proceeded against under a different status or grade than. he held at 
the time of the alleged offense, a reduction in grade having been 
accomplished vrl.thout a board hearing as required by paragraph 1.5, 
Army Regulations 615-.5 (R. lZ'l). The motion w.1s without merit and 
was properly denied. 

The paramount right of the military authorities to proceed 
against this accused is clear. In time of war, military authorities 
have a prior right to proceed against soldiers for offenses canmitted 
by them and, ui;:,on interposition of the military, the jurisdiction of 
military courts. 'Will be given preference over state crurts {Ex pa.rte 
King, U/:, Fed. 868; Funk v. State, 84 Tex. Crim. Rep. 402, a:>8 mv 509). 
At the time this offense was c.ommitted, Jl M1y 1945, and at the time 
the accused returned to military control, on or about 21 July 194.5, 
actual hostilities and a state of war existoo. That portion of Article 
of War 92, providing that 11no person shall be tried by court-martial 
for murder or rape committed within the geographical limits of the 
States of the ·Union and the District of Columbia in time of peace", has 
been held to contemplate a complete peace, officially proclaimed {1.C'M 
1928, par. ~, p. 162; Kahn v. Anderson, 255 U.S. 1). Clearly, this 
objection to the jurisdiction of the court-martial is untenable. 

The fact that by administrative procedure the accused had been 
reduced from the grade of first sergeant to private between the date 
of the offense and the time of trial has no bearing whatsoever upon the 
jurisdict3.on of' the court. The accused .remained a 3oldier, irrespective 
of any irregularity connected ;ti.th the prcceedinls by which he was 
reduced m grade, and as such he was .t'ul.ly amenable to trial by court
martial. 

The defense objectoo to the testimrny of three witnesses for 
the prosecution upcn the ground of su.rprise in that· the names of such 
witnesses were not indorsed on the charge sheet, .en:i later mov8:i to 
strike their testfa1ony fran the record {R. 45). The ohjections and the 
motion were overrulod. The canpetency of such witnesses to testify 
was not affected by failure of' the prosecution to advise the defense 
it intended to present such testimony (CM 228146 Menefee, 16 ~ 7.5, 80; 
CM 243567 Montalvo, 28 BR 17, 20, 21). Defense counsel was accorded 
ample opportunity to cross-examine each of. these witnesses at tength. 
Moreover, when counsel for the accused moved for a continuance because 
of this testimcny, the prosecution did not object but joined in the 
motion'! The defense thereupon withdrew its motion for a ccntinuance 
and relied wholly upon the motion to ·strike (R. 45). The accused was 
not prejudiced by the action of the court in permitting these witnesses 
to testify and in overruling the ootion to .strike their testimony from 
the ·record. ~ 

• 
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The defense objected to testimony offered by the prosecution 
concerning some difficulty between the accused a.nd his wife which 
occurred on or about 2 March 1945, nearly three months prior to the 
death of the wife, on the grooods that it ms irrelevant, im'!'llaterial 
and too remote in time to be of probative value (R. 25). The evidence 
in question ,·,-as received over tilis objection and showed that on that 
date the accused a.nd his 'Wife were discovered in their living quarters, 
the accused with a bloody pistol in his hand and his wife suffering 
from a fresh woW1d on the left side of her head, and claiming that, the 
accused had struck her. Further, that the accused stated that he was 
going to kill his wife and at intervals on the same day, while annoo 
with the gun, a .fish lmife, or a razor, the accused repeated his threat 
to kill her several times and said that -where he found his wife was 
where he was going to leave her. Such evidence was entirely competent 
and highly material and relevant in showing malice and intent upon the 
part of the accused to take his vdf.'e I s life. In 2:> American Juris
prudence 322, .323, it is said: · 

11Malice and intention are often shown by threats of physical 
· harm; and in criminal prooeedings in particular, antecedent 

menaces, qt,arrels, and hostility, are admissible in proof of 
the malice or the intention with which an act was done. Thus, 
in prosecutions for homicide evidence of former difficulties 
'!;;etween the accused a.nd the deceased and the threats made in 
connection therewith is admissible on the p?..rt of the prosecu
tion, although the particulars of the difficulty may not be 
admissible •••••• The admissibiB.ty of proof of threats made by 
the accused is not affected by the remoteness of the statements, 
since ranoteness goes to the weight of the evidence, and not to 
its competency11 (See also Volume 1, Wharton's Criminal Evidence, 
11th edition, PP• 357 et sequi). 

The accused himself and other 'Witnesses in his behalf testified 
that the accused consumed a vast amount of liquor within the two days 
immediately preceding the commissicn of this. offense, and that he ate 
very little food during that period. The witnesses stated that he acted 
ncrazy", talking to himself and II popping" his fingers. Voluntary 

.. 	 drunkenness is. not an excuse for crime committed in that condition, 
but it may be ccnsidered as affecting mental capacity to entertain a 
specific intent (M::U:1928, par. 126.f!., p. 136). It is significant in 
this case that while the accused testified fully concerning all aspects 
of this offense, he did not testify tlat he was in fact drunk, nor did 
any other witness so testify. The import of all his testimony respect
ing his.drinking activities, however, was that he was temporarily 
berert. of reason because of such drinking. But the accused was in su:r
ficient possession of his mental faculties to recall clearly and in 
detail every move he made during this period up to the' very manent ot 
the shooting. His memory failai only at the very moment the shooting 
occurred. The evidence fails to show that the accused was under the 
infiuence of liquor to the ext.ant that he was incapable of entertaining 
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the specific :intent to camnit murder. 

On the contrary, the events preceding the tragedy, coupled 
with the marital hi~tory of the accused an:l his wife, is convincing 
that the accused returned home on i'urlov.gh prior to 'ccntemplated 
overseas service, found his wife again absent from their mme, brooded 
over her misconduct, fortified himself with liquor in the ensuing two 
days, made up his mind to take her life, procured a gun, went to the 
plant where she was anployed, v.e.ited for her to cane out and, when she 
did, he deliberately and :intentionally shot arrl killed her. Strong 
drink may have stimulated his nerves to the point of ccmmitting the 
act. It d:1.d not provide in law an excu~e for the crime committed. 

6. The c:targe sheet discloses that the accused is JJ years of 
age and vas in:iucted at Fort .McClellan, Alabama, on 21 January 1941. 
He has no prior service and no dependents. The review of the staff 
judge advocate states that the accused bas received consistent ratings 
of excellent throuvJiout his military service, that he advanced from 
private to first sergeant, Tfhich grade he held at the time of this 
offense, that he has no provious convictions by courts-martial and no 
police record in civil life. 

7. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the 
substantial rights of accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally suffi 
cient to support the findings and sentence. A sentence of either death 
or life imprisonment is mandatory upon conviction of a violation of 
Article of War 92. 

~~o~). 'Judge Advocate 

~~~ge Advooate 

~J~ , Judge Advocate . 

. I 
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Army Service Forces 


In the Office of The Judge Advocate General 

iia.shington, n.c. 

SPJGH - CM 286577 ,. 

UNITED STATES ) ARMY AIR PORCES 
CENTRAL FLYING TRAINING CO?.ll.:A.ND ~ 

) Trial by G.C.M., convened at 
Second Lieutenant RUSSELL ) Childress Army Air Field, 
H. FOP.D 
Corps. 

(0-2090009), Air ) 
) 
) 

Childress, Texas, 30 AU~'U3t 
1945. Dismissal, total for
feitures and confinement for 

) six (6) months. 

OPINION of the BOA.!1D OF REVIJ:l'f 
TAPPY, GAUBRELL and TREVBI'HAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge Ad• 
vocate General. 

2•. The aocused was tried upon the following Charge a.nd Specifica
tions a 

CHARGEa Violation of the 96th Article of War. 

Specification la In that Second Lieutenant Russell H. Ford, 
Air Corps, did, on or about 5 August 1945, wrongfully 
violate paragraph 43.400 of Civil Air Regulations Amendment 
43-0, effective 1 July 1945, issued by the Civil Aeronautics 
Board, Washington, D. C., by wrongfully piloting a non-military 
aircraft from Chickasha, Oklahoma, to Childress, Texas, wit.~out 
having first obtained a valid pilot's certificate. 

Specification 21 In that Second Lieutenant Russell H. Ford, Air 
Corps, did, at or nGar Roosevelt, Oklahoma, on or about 5 
August 1945, wrongfully operate an aircraft in suoh a reck
less and careless manner that it collided with an automobile 
on the ground_a.nd injured the occupants thereof. 

He pleaded not guilty to Specification 2, but guilty of Specification 1 
and guilty of the Charge. H~ was found guilty of the Charge and both 
Specifications thereof. No evidence of any previous conviction was in
troduced. Re was sentenced to dismissal, total forfeitures and confine
ment for six (6) months. The reviewing authority approved the sentence 
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The oolliaion was witne•sed by aeveral adult witnesses who were 
standing a.longside of the dirt road on which the oar was traveling, at a 
distanoe or approximately 100 to 150 yards from the soene of the aooident. 
Just prior to the collision they saw the plane flying at a..n altitude 
estimated at from 20 to 50 feet, with its nose pointed down in the direo
tion or· the car, whioh wu traveling a.t about 16 miles per hour (R. 37, 
38,48,49,61). . 

In a. voluntary, pre-trial written statement ma.de by the e.oouaed 
on 9 August 1946, and introduced without objeotion al Prostsoution•a Exhibit 
10, he stated on 4 August 1945 he borrowed an airplane from Lieutenant 
Roberta tor the purpose of flying with his wife from Childress, Texu, to 
Chiokasha.1 Oklahoma. He admitted that he did not have a private pilot'• 
lioenae. While returning from. Chickasha to Childress. he let down to a.bout 
200 feet ruuu·•Roosevelt, Oklahoma. Because he thought the oil pressure wu 
excess!vely low, he piloted the pla..ne still nearer to the ground, looking 
for an open field. He lev&led off at an altitude of five feet, flying 
110 mile• per hour•. It wu an open field and there were no nearby trees. 
The engine in the plane waa performing amoothly. He wu looking on either 
side of the plane a.nd suddenly he noticed a oe.r directly in front of him. 
He made an attempt to min it, but he was too oloee, lllld a.a a. result his left 
landing gear oollided with the top of the oar. His atatam.ent then oontinuesa 

"•••I then oiroled at e.pproxima.tely one hundred (100) to 
two hundred (200) feet of altitude to determine how muoh damage 
ha.d been done or if anyone had been hurt. I oould see th&t the 
root of the C&f was torn off and there was broken gla.aa in 
the road•. I could not determine whether or•not ai:ey-one wu 
hurt. All the passengers in the. oar were standing around in 
the road. I then olimbed to three thou.sand (3000) feet and 
returned.to Childress." 

4. Evidenoe tor the defense. 

After his rights as a witness were expl~ined to him, accused 
elected to testify under oath. Subsequently to departing tram Chiok&aha 
alJd before reaohing Roosevelt, Oklahoma, he observed that the needle of 
the oil pressure gauge began osoilla.ting between "30 ani 50 11 (R. 57). 
If the motor were funotioning normally, it should not have gone below 
60 poUDda (R. 70). 111 surmised I had less oil than I should have had. 
!_remembered not tilling.it at Chiokasha. I gathered m:y oil wu low. 
The engine might overheat ·and so I decided to land e.nd oheok my oil" 
(R. 57). He "let dawn11 a..nd dre.gged the field nea.r the plaoe of the 
aooident to ucertain whether it wu suitable for a for oed landing 
(R. 68, 72-73). The moment he saw the oar in front of him he pulled 
ba.ok on the atiok but nevertheless wu not auooes,tul in olearing it 
(R. 68 ). He did not drag the field "ju.st for a la.rk" or 11to bun an 
automobile" (R. 68). 
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On orosa-exa.mine.tion he ata.ted that he ohose this partioula.r 
field aa a possible one for landing beoause it 1.ppe1.red to be large and 
open and did not appear to ha.ve 1.n,ything growing on it. He could have 
aeen any loga .or rooks that ma:y have been on the ground (R. 63 ). He 
could han seen the oar if he had been looking for it (R. 65). Although 
he wu afraid of motor trouble he did not check his ma.p to asoertain the 
location of an airfield in the vicinity of Roosevelt (R. 67). Ther• is 
a municipal airport at Roosevelt and there are several other airfield• 
within ten to twenty miles of Roosevelt (R. 65,66J Proa. Ex. 11). It is 
60 air miles .trom Roosevelt to Childress Field (R. 66). He flew from 
the scene of the collision directly ba.ok to Childres• Field and on this 
tlight he oonoeded that his motor "worked good" (R. 67). The oil pressure 
continued to fluctuate in substantially the same manner aa it did prior 
to the oolliaion (R. 67). Being aware that he had 10,t one wheel .trom 
his landing gear, he waa afraid tha.t it he tried to land on a. strange 
field he.. ~ght ,"nose overn and injure himself or· his ~fe (R. 68-69). 

5. Speoitication 1 of the Charge alleges that a.caused did, on or 
about 5 August 1945, wrongtully violate paragraph 43.400 ot CiTil Air 
Regulations .Axnendment 43-0, etfeotive 1 July 1945, by piloting a non
military airora.f't .trom Chickasha., Okla.ho.ma, to Childress, Ten.a, without 
first having obtained a valid pilot•• certificate. The paragraph referred 
to provides aa tollowsa 

"43.400. Pilot Certificate. ~ person piloting an air 
craft in the United States shall hold a valid pilot certificate 
issued by the Administrator or a foreign pilot certificate 
validated by the Administrator." 

The prosecution'• eTidenoe oonoluaively e1tablishe1, a.lid the 1.oou1ed in 
hi• testimo~ adm1 tted, both the fact that e.ccuud made the flight in 
question a.nd the i'act he' did not then have a private pilot•• oertiticate. 
Thus it appear• that hi• plea ot guilty to this Speoitioation was not im• 
providently ma.de. The oollduot of which accused ha.a been found guilty 
1• clearly prejudicial to good order and military diaoipline and ot a 
t1ature to bring dboredit upon the military aernoe. AJr suoh, it repre
sents a violation of .lrtiole of Wa.r 96, as alleged. 

6. Specitloation 2 of the Charge alleges that aoowsed did, at or 
near Rooaevelt, Okle.homa, on or about 6 August lS45, wrongfully operate 
an airora.ft in ·such a reokleu and oe.releaa DWlller that it collided with 
an automobile on the ground am. injured the occupant~ thereof. The 
Sp~oitioation ii oharged und•r Article ot War 96. It i• undi1puted that, 
at the place and time alleged in the Specification, one George w. Moore 
wu driving a 1930 :Model Ford oa.r along a country road, in a. le.wtul 
mam:i.er J that accuaed piloted the aircra.t't which he w&..s flying in suoh 
a manner u to oauae it to collide with Mr. ?locre'• oe.rJ and that u a 
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result of the collision the top of the oar w&a torn off., one wheel ot 

the landing gear of the e.irorai't wu broken off and several occup&Jlta 

of the oar were painfully out llild bruised., one cf them recei'Ying such 

a serious injury to hia right eye that he will probfl.bly lose the sight 
of it entirely. The only question raised by the record pertaina to 
accused's culpability or lack of culpability. 

By its finding of guilty., the court found that the 'accused 

was at the time of, or ill1Ill8diately prior to, the collision operating 

the plane in a. "reckless and oareless manner, 11 as alleged. Thi• find

ing was e.mply supported by the evidence. 


' Accused's attempted explanation that he was dragging the field 
near the scene of the vollision with the intention of making a forced 
landine.; is unworthy of belief a.nd was properly rejeoted by the court. 
In the first place the accused did not even take the trouble to examine 
his map to ascertain whether there was a regular landing field in the 
vicinity. Hs.d he done so, he would have observed that there is a 
municipal airport at Rooaevelt, Oklahoma, the town over which he had 
flown just a few minutea before. In the second place., after the colli 
sion, although his oil temperature and oil pressure gauges continued to 
a.ct in the same manner as they had. prior.thereto., the accused was not 
sufficiently concerned about them even to make e.ny endeavor to locate 
aey airfield near the course he was flying between Roosevelt and Childresa. 
Instead., after circling the scene of the accident and surveying the wreck
age., he headed directly for Childress Field, where he ultimately landed. 

All of the facts and circumata.ncea surrounding thia case in

dioate that the aocused did not have any intention of landing in the 

cotton field near Roosevelt. Instead. the only rea.scna.ble inference 

is that the accused wa.s either deliberately engaging in some unlawful 


• low 	flying for the gratification of his wife and himself or that he in
tentionally "buzzed 11 the automobile with which hia plane ultimately 
collided. In either event his co.nduct we.a wholly inexouae.ble a.nd was 
suoh as to aubject him to criminal liability for the injuries inf'lioted 
upon tho oooupe.nts of the car. ms conviction was not only warr1U1ted, 
but required, by the eTidenoe. 

7. The records of the War Department show that accuaed is 20 years 
of age and married. Ho att,endod 12 yea.rs of graded school. but did not 
graduate. He entered upon &otive service in the Army on 22 s~ptember 1943. 
became an aviation oe.det on 29 June 1944., and was commissioned a seoo.nd 
lieutenant, Air Corps, .A.US. on 23 MiVJ 1946., a.t Plllllpa Army Air Field, Pampa.. 
Texas, after completing Of.t'ic.er Candidate Sohool. 

a. The court WM leg~lly constituted and had jurimdiotion of the 

acoused and the subject: m;.d:;tsr. No errors injuriously af.'f1~oting the 

subetanth.l dghta of the s.ocused were oommi tted during the trill'.l. In 
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the opinion of the Board of Review the reoord pf trial is legally sufti
oient to support the findings of guilty and the sentanoe a.Ild to warrant 
ooni'irmation of the sentence. The aentenoe imposed is authorized upon 
oonviction ot a viol~tion of .Artiole of War 96. 

~)'/~, Judge Advooate 

Judge Advocate Ct.~ d L-rhcUJ?. 
• Judge Advocate'?{i!Mf: 8~d.w: 

( 
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1st Ind 

Hq ABF, JAGO, wasilington 25, n. c. 

TO: The c,zcretary of War 

1. Pursuant to Executive Order No. 9556, dated 1-:ay 26, 1945, there 
are transnitted herewith for your action the record of trial and the 
opinion of t}:le Board of Review in the case of Second Lieutenant :russell H. 
Ferd (0-2090009), Air Corps. 

2. Upon trial by general court-martial this offioor was found 
guilty of wrongfully piloting a non-military aircraft without tavlng 
first obtained a valid private pilot' a certificate (Spec. 1 of the Ch.) 
and guilty of 'Wl'ongfully operating an aircraft in such a reckless and 
careless manner that it collided 'l'li th an automobile on the ground and 
injured the occupants thereof (Spec. 2 of the. tll..), both in violation 
of Article of ','/ar 96. He was sentenced to dismissal, total forfeitures 
and confinement for six (6) months. The reviell'ing authority approved the 
sentence and forwarded the record of trial for action under Article of 
War 48. 

J. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confinnation of the sentence. I concur in that 
opinion.· The Wlcontradicted evidence shows that accused, in company with 
his wife; 'While flying a borrowed, non-military aircraf.t from Chickasha, 
Oklahoma, to Childress Arrr!;r Air Field, Childress, Texas, on 5 August 1945, 
piloted the plane .so close to the ground in an open cctton field that it 
collided 'With an automobile; which was at the time proceeding along a 
dirt road through the field, with such violence that it ton the top of 
the automobile and ripped one wheel off of the landing gear of the· plane. 
Several occupants of the automobile 1'18re pain.fully cut· and bruised, one 
of them receiving a laceration of his.right eye which 'Will probably result 
in the total loss of sight of the eye. Accused•o view of the automobile 
l'las unobstructed, and he conceded that he could have seen it if he had 
ooen looking for it. Follow.i.ng the collision, accused circled the scene 
of the accident one time to survey the wre ckag,'E! and then flew on to 
Childress before landing. Fis attempted explanation of his conduct was 
that his oil pressure gauge showed an abnonnally low reading and that, 
surmising that his "oil was low," he dragged the field near the scene of 
the accident for the purpose of determining whether it was suitable for a 
forced landing. F.e declared that he did not drag the field "just for a 
lark" or 11 to buzz an automobile. 11 He conceded, howaver; that, following 
the collision, he did not attempt any emergency landing, but continued 
straight to Childress - a distance of some 50 miles - end that on the 
trip his motor 1tworked good." f:e further conceded that neither before 
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nor after the accident did he check his map to determi.ne whether there 
l'IBre arr,;r regular landing fields in the vicinity of the cotton field in 
which the accident occurred and that i.f' he had done so he would have 
discovered that there were several regular landing fields in that vici
nity-. He admitted that he does not have a private pilot•s certificate. 

Transmitted with the record of trial is a Memorandum for The Judge 
.Advocate General, dated S October 1945, from the Commanding General, 
J,;rmy Air Forces. It is recommended therein that the sentence be con.firmed 
and ordered executed. The following sentiments concerning accused•s con
duct are also expressed in the memorandumt 

•• * * It can reasona'bl.y be in.t:erred from the facts of this 
case that, he deliberately engaged in fiying low over the 
cotton field, or that he intentionally buzzed the automobile. 
However, even if he is giwn the benefit of all doubt, and 
.full credence is placed in the claim concerning the readings 
o.t his oil gauges., his own admission that the vegetation ira.s · 
not tall enough to obstruct bis view of the automobile, and 
that he probably- could haw seen it if he had teen looking 
for it, labels bis operation of the aircraft at the time of 
the accident as careless. such ,ia.nton disregard for the 
safety o.f' others cannot be tolerated. His conduct clearly 
constituted a eerious., 'Wilful violation of !lying regulations, 
and in light of the serious consequences resulting therefrom., 
.fully wa?Tants the imposition o.f' the sentence assessed by 
the court-martial.• 

I concur with the views expressed by the Commanding General, Jrmy' Air 
Force~ and I recommend that the sentence be confimed but that the for
feitures be remitted, that the sentence as thus modU'ied be carried 
into execution and that a United States Disciplinary Barracks be desig
nated as the place of confinement • 

. 4. Inclosei is a form of action designed to can-y into execution 
the foregoing recommendation, sho1ll.d such recommendation meet with your 
approval. 

.) Incls 
1. Rs c . of trial. Brigadier General, u.s~A. 
2. Memo for TJAG, Acting The Judge Advocate General 

S Oct 45 

.). Form of action .
-----------·--

( Sentence confirmed tut forfeitures r~mitted, GCUO 503, S ,.ec 1945). 

2 

i 

http:determi.ne


------------------------------

WAR DEPARTMENT 
Arrn1 Servioe Foroes (265) 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGK - CM 286579 
21 SEP 1945 

l 
UNITED STATES ) ARMY AIR FORCES . 

CENTRAL FLYING '!'RAINING COMMAND 
v. 

Trial by G.C.M., convened at 
Fi.rat Lieutenant FRA.NX J. Ellington Field, 'l'exas, 27 
PFEIFFER (0-451464), Signal August 1S45. Dismissal, total 
Corps. forfeitures and confinement forl 

) five (5) yea.rs. 

........................----~-----... 

OPINION of the BOA.RD OF REVIEW 

LUCKIE, MOYSE am. SYKES, Judge Ad,vooates. 

1. The record of trial in the oa.ae of the officer named above ha.I 
been exa.mined by the Board of Review and the Board subm.ita this, its 
opinion, to b Judge Advocate General. 

2 •. The aocu1ed wa.1 tried upon the following Charge and. Specification• 

CHA.RGEa Violation ot the 68th Article of War. 

Speoifica.tiona In tba.t First Lieutenant Frank J. Pfeiffer, Signal 
Corps, did at Ce:mp Crowder, Missouri, on or a.bout 9 Dece.mber 
1944, desert the service of the United States and did remain 
absent in desertion until he was apprehended at Beaumon~, 
Texas on or about 6 July 1946. 

He pleaded not guilty to the Cba.rge and Specification but guilty of absence 
without leave from Camp Crowder, Missouri, from 9 December 1944 to 5 July 
1945 in violation of Article of War 61. He we.a found guilty of the Charge 
and Specification and was sentenced to be disn:.issed the service., to forfeit 
all pay a.Dd allCIW'anoes due or to become due and to be oom'ined a.t hard 
labor tor five yea.rs. No evidenoe ot e.rv previous conviction waa introduced. 
The reviewing authority approved the sentence and forwa.rded the record of 
trial for aotion wider the provisions of Article of War 48. 

3. Evidence tor the Prosecution. 

According to the ,extra.ct copy of the morniDg report of Company B, 
Sb t Signal Hea."Y Construot~on Battalion, the accused absented himsel.f' without 
leave from his station at Camp Crowder, Missouri., on 9 December 1944 (R. 6, 
Proa. Ex. II). His una.uthori&ed absenoe_waa terminated on 5 July 1945 when 
he was apprehended in Beaumont, Texas, by a Special Agent of the Federal 
Bureau ot Investigation. At the time of apprehension which occurred in an 
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a.pe.rtinent., aooused admitted his identity &lld 11willingly0 accompanied the 
arresting offioer a.fter he had put on a whi. te shirt and grey whipoord 
trouaera aimila.r to "pinks. 11 Aooused lilDd a. girl who was in the ape.rt• 
ment with him were then ts.ken to the Bea.umont Police Sta.tion where they 
were tur:nsd over to the Provost Marshal. To the Prowst :Ma.rsha.l, aocus ed 
admitted leavi:cg his station about 15 November 1944 (R. 7•15). 

During the latter part of his unauthorized e.bsenoe., the aoouaed 
wa.11 emplo7ed as an a.saillta.nt in the "pa.rts department" of the Je£ferson 
Motor Car Company, Beaumont., Texa.s., his work there haviiig ata.rted in the 
11ea.rly pa.rt of April." He always wore civilian clothes to work (although 
oocaaionell7 he wore trousers and shoes which may ha.ve been of "Army" 
standard) and had told his employers he was a 11diacharged soldier." On 
oooa.dons, a.oou.eed'• ''wife" worked on inventories for the oom~ (R. 16•22). 

A tra.nsoription of a. sworn statement ma.de by a.oouud duri:cg the 
investiga.tion of thi11 oase after havi:cg been wa.rned of hie rights against 
aelf-incr1.mina.tionwa1 introduced. in evidence without objection (R. 23,241 
Proe. Ex:. III). In h18 ,ta.tement. the accused ea.id he had enlisted on 24 
September 1940 and sucoesat'ully completed ottioera' Ca.ndidate School at 
Fort Momnouth, 1n Jerse7., on 30 September 1941. He then recounted be
coming inwlved with a young woman who had divorce prooeedinga then pending, 
ma.rrying her on 30 December 1941, 11ving with her in Joplin., :Miuouri, near 
Camp CrOll"der where he was stationed, am havi:cg a. 10n b7 her in July 1943. 
H:ls "wife" a..nd he h&d numerous 11diaagreemel'.l.ta, 11 aome or them "rather . 
n.ole:.a.t, • .whioh prompted hi• suggesting a. divorce on "numeroua ocouiona.• 
In July 1944, he reoei wd an •APO leave of abeenoe" which he spent in 
Colorado with his "wife" and child. While there, he met 11Rita., 11 a nineteen 
7ea.r old girl, and they fell in love. He intonned his "w1te 11 of "tb1• 
dtuatio:.a.11 

, am she "tor dqa 11 alternated between auentiDg to a.Zld retud.cg 
a.couaed.•1 propoaa.l of a "divorce. 11 She then mowd 11b&ok East. 11 "Rita" 
oame to Joplin and lived with 1. friend.. Aoouud saw her "perhapa too muoh. 11 

ma 11wite" heard news to such etfeot and ref'ueed him a divorce. Aoouaed 
wa.1 told by an Anrr:, superior to diaoontinue aeeing uR:1. ta.. n Aoouaed 
"blw::i.tl;y told" him tha.t it wu none of his busineu. Reeenti:cg the faot 
that his battalion. commander a.nd Captain Stockett perm!tted stperso:nal 
prejudioe /ft!:7 interfere with mili ta.ry deoisions in very n\llll8roue insta.noes," 
aoouaed requested to be relieved u company ocanman:ler. About this time, 
he reoei ,ed letters from. his "wife" which a.ggrava.ted his state ot mind • 

. Therea.tter, he and "Rita" left for Ar.k:an&a.a, &lld were married on 11 
Deoember 1944 •on the ohanoe" that hia "wife" ha.d not aeoured a diYOrce 
trom her first hu.sba:nd,whioh later tµr11ed out to be true. Advice of 
counsel had previously been obta.ined. They drove to Texu, then to Nyack, 
New York, where they- lived •as oiviliana" until Ma.rch 1945. They retun:ied 
to Texu. "Rita" 1upported them by working. When ahe began to "lose 
weight,• he obtained a job in Bea.umont at the Jetfer•on Motor Compa.iv and 
aocepted. a low salaey "to a.void appreheneion. 11 He had. never ree.ohed an;y 
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conclusion for "returni:ng to the aer'Viee" (Pros. Ex. III). 

4. E.'vidence for the Defense. 

The accused, after being advised ot his right• a.a a witneu, 
elected to testify in his own behalt. Be reaffirmed and amplified the 
1ta.tements made during the investigation, heretofore aumms.rind, as to his 
entry into the military ser'Vice, his difficulties with and. marrying two 
young w,Jmen, and. his subsequent absence without leave a.nd apprehension. 
He further testified that on 8 December 1944, the day before his una.u• 
thoriud absence bega.n, he submitted a. written request to the Commanding 
General, Ca.mp Crowder, Missouri, £or relief from his a.ssigmnent for certain 
reasons specifically described therein Ullder the general headi~s ot (l) 
"Consistent la.ck of cooperation from superior headquarters," (2) •shirt 
ing ot responsibility in an improper am high-handed :manner11 and (3) 11 Inter
ferenoe with personal problems of the undersigned. 'b7 Captain Richard c. 
Stockett" (Def. Ex. 1), but he denied that when he submitted the request 
he intend•d to go AWOL. The "preuure," however, or his "personal problema 11 

was so great tha.t he left the next lllOrning with •Rita.. 11 He carried two 
woolen uniforms with him, leaving several uniforms behitxl, but never wore 
a complete uniform while absent. There was no question 11in his mind11 that 
he "eventually" would return to the Arm¥. Be prolo:nged returning until 
"Rita11 would have a "safe haven to go to. 11 He carried his unitorm with 
him because he intetxled to return to military eontrol. The daily discus
sions between him and •Rita" as to his returning alwa.ya ended in a 11atale
ma.te11 with regard to the "time. 11 Accused also testified that he a.bunted 
himself w1 thout l.eave and wa.a a.ppre~ended at the ti.mes and ple.cea alleged. 
A copy ot his "efficiency report 11 we.a introduced in evidence. The report 
shOll'ls consistent ratings or ttaupe.rior11 from 13 January 1942 to 31 Augw,t 
1944, excepting certain periods for which he hat no ratings, a.nd. from 
10 to 31 December, 1944, u 11unsatiafaotory" (R. 24-43J Det. Ex.II). 

Major Clyde D. Rogers, MC, testified wt he examined aocuaed 
at the request or the Trial Judge Advooe.te, and that in hia opinion the 
aocuaed, both on the date of the offense and on the date of the examina
tion., was competent to know the difference between right 9.1'.ld wrong a.nd. 
to adhere to the right. ·He would not say that the 11oombina.tion or cir• 
cums ta.noes" related 'b7 aocus ed would tetxl to make him •emotionally un
aound" a.t the time he went AWOL, but that the "tension" he wu then u:nder 
"probably" would make him act differently than under 11nor:mal circumstances" 
(R. 44-45).. · 

Mrs. :Marguerite Berryman Pfeiffer testified that she was the 
wife of a.ocuaed and accompanied him during his une.uthorbed absence. She 
and aocused discussed 11quite often" hia returning to the Arrey, as he in
tended to do "as soon a.a he got Eileen §.ocused• • first "wite:!J out ot 
his father's house a.nd sent me ffi.ta7 back there," or "a.a soon a.a he 
could fitxl some place to setxl me, 11 'but he "never got to the place where 
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he had &:ey' pla.ce to aend me. 11 She and accused knew .from letters receiTed 

from a.ccuaed1 s father tha.t Eileen and her mother were living with accused's 

fa.th.er (R. 46•53). 


Accused, on being recalled to the sta.nd., testified that his first 

1,rife, 11 Eileen, initially went to live with hi.a fa.ther in September 1944 

e.nd to the beat ot his knowledge and belief ahe, her child &nd mother, were 

with hia f&ther while he wu in New York: and in Text.a (R. 64). 


Fir1t Lieutenant Floyd Lewis Clark, AC, testified that he wu 
Po.lice and Prison Officer, Ellington Field,. Texa.s, e.nd that during the 
1ix weeks preceding trial, a.ocuaed had been oonduoting himself "exoellently" 
e.nd ha.d "efficiently" perfor.imd duties a.uigned. him while under restriction 
(R. 56 ). 

5. In rebuttal, Captain Richard c. Stockett, CAC, testified that he. 
wu executive officer ot accuaed'a batt&lion. At a meeting held for the 
battalion officers on 7 December 1944 regarding a proposed biToua.o, aocu1ed 
uked the ba.tta.lion commander ii' he wu trying •to run WI all oTer the 
hill." On the next morning, aocuaed'• request for relief from a.saigXIJ!J9nt 
(Def. Ex. I) was fouild on the battalion commander's desk. Be bad dis
cussed accused'• "family a.ffa.ira" with him and had ordered him to atay on 
the post where officers who were not living with their families atqed. He 
respected accused's ability a.a an officer &nd had previously rated hilll. 
"superior." A.caused had not told him that his ''peraoml performanoff 11 were 

. none of witneaa' buaine11 (R. 57-64). 

6. The Specifioa.tion alleges that aocuaed deserted the aervioe of 

the United Ste.tea at Camp Crowder, Miaaouri, on 9 December 1944, and re

mained &baent in desertion until apprehended at Beaumont, Texas, on 6 

July 1946. It is properly laid under Article of War 68. 


The uncontra.dioted evidence for.the prosecution, corroborated by 
a.oou.aed'• plea ot guilty of abeenoe without lean and by hi• teatimOllY' 
to similar etfeot, esta.bliahes thl.t the aoo-uaed a.bunted himself without 
lea.Te a.t the time a.m place alleged and that suoh unauthorized abunoe wu 
termina.ted by apprehemion at the time and pla.ce alleged. Although the 
aoouaed diu.vowed ha-dng e.rr, intention not to return to the aervice, be 
admitted that he had no intention of returxd.:ng until such time when he 
oould find a. ph.oe to aend hi.a "rite, n Rita, which time ....... unoerta.in 
a.nd iDietim.te and which. might never ooour. His entire conduct. a.n.d aotionl 
during hi• una.uthorized absence were inoonai1tent with lll'q' conoluaion except 
that he ha.d no intelltion of returning. Hh m:tended tra.veling from Missouri 
to Texas, then to ll• York, and be.ck to Texas, hi• admitted ta.ilure through• 
out hi1 abaenoe to wear a uniform, hi• obtaining work: only a.fter hi• .fund• 
were e:xha.uated and the health of his .,_.ite" preTented her from supplying 
i'wlda to detrq expenses, alld hia prolo:aged a.b1ence of approxima.tely seven 
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montha and the manner aDd plaoe of its termina.tion, especially when con• 
sidered in the light of his expressed dissatisfe.otionwith his organiza
tion, logically and irresistibly compel the oonoluaion tha.t the aoou.eed 
is ~ilty or the alleged charge of desertion. 

7. War Department records show that aoouaed is 26 years of age. He 
gr&dtated from Emerson High School, Union City, New Jersey, in 1937. He 
enlisted on 24 September 1940, and attained the gr&de of corporal. On 
sa.tiafaotory canpletion of Officers• Candidate School, Fort M'oim10uth, h• 
·~ commisaioned aecond lieutenant in the amr, of the United State• on 30 
September 194111 and was e.saigned. Qll.e month later to Signal Corps Replaoe
ment Center, F<:.l"t Momou~h, New Jers(l'f• On 26 July 1942, he was promoted 
to first lieuteD&D.t. 

a. The court wu legally constituted a:cd had jurisdiction over the 
accused a.nd the offense. No error• injuriously e.tfeoting the aubata:abial 
right• of the aoc1aed were committed during the trial. In the opinion 
of the Boe.rd of Reviff the record ot trial ia legally sufficient to support 
the findings ot guilty and the aentenoe a:cd to warrant oonfirma.tion of the 
sentence. Diamiaaal ia authorized upon conviction ct a violation of 
Article ot War 68. 

5 
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SPJGK • CM 286579 lat Ind. 

Bl ASF. JAGO. Wat.hington 25, D. C. 

TOI The Seoreta.ry o:f Wu 

1. Pursuant to Executive Order No. 9556. dated :May 26, 1945, there 

a.re transnd.tted herewith for your action the record of trial and the 

opinion of the Board ot Re-vi• in the cue of First Lieutenant Frank J. 

Pfeiffer (0-451464), Signal Corpe. 


2. Upon·trial by general court-martial this officer was :found guilty 

of deserting the service at Camp Crowder, Miseouri, on 9 December 1944, 

terminated by apprehension a.t Beaumont, Texas, on 5 July 1945, in viola

tion of Article of Wal' 68. He was sentenoed to dismissal, total tor:feiturea 

a.nd confinement tor fi w yea.r•. The reviewing authority, although deeming 

the sentence inadequate, approved the sentence and forwuded the record of 

trial for action under Article of War 48. 


3. A summary of the evidence may be found in the accompa.eying opinion 
of the Boa.rd of Review. I conour in the opinion of the Board that the record 
of trial ia legally au.f:ficient to support the findings and eentence &nd to 
warrant oontirme.tion thereof. · 

Accused absented himself without leave from Camp Crowder, Miaeouri, 
. on 9 December 1944, after having submitted on the preceding day a. written 

request for rea.ssigmnent to another orga.niiation. m.s dissatisfaction with 
hie organization was based on the interference, the aoouaed cle.imed, by 
superior officers in his personal a.ffa.ire. Accused recounted haring married 
a young woman in December 1941 who was not divorced from her husband, a.l• 
though proceedings :for divorce had been·filed. thereafter living with and 
having a. child by her, and then sending her "back Eaatn in September 1944 
beca.uae he ha.d :fallen in love with another young wo!IUln who ca:me to live in 
the town near his station. The latter young woman acoompanied him during 
hie unauthorited absence. He married her in December 1944. While absent 
they drove to Texas, then to New York, where they lived "as civilians" 
until March 1945, when they retur.ned to Texu. The .young woman supported 
them by working until her health began to :fail, when accused obtained a 
job in Texa.s and a.ocepted a low salary "to avoid a.pprehension. 11 While be 
often dboussed w1 th the young woman returning to the service he intended 
to do so only a.fter he had ma.de aa.tiafa.otory arrangements for her welfare. 
During his absence he wore ciTilie.n clothes, although he carried his uniform 
with him. He wu apprehended by a special a.gent of the Federal Bureau of 
Investigation o:f Beaumont, Texas, ,rhere he wu working1 on 5 July 1945. 

Aocueed ia 25 yea.rs of a.ge. He enlisted on 24 September 1940 
and waa commisaioned second lieutenant on 30 September 1941 upon aa.tis:factory 
completion of Officer•' Candida.ta Sohool. On 25 July 1942 he wu promoted 
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to first lieutene.nt. His efficienoy as an offioe~was consistently rated 
as "superior" from 13 January 1942 to 31 August 1944, excepting certain 
periods for which he had no rating,. 

Desertion in violation of Article of War 58, particularly in time 
of war, is a serious offense. Despite the accused's previous tine reoord, 
the length of his unauthorized absence {approximately 7 months), the 1Il8,mler 
of its termination, and his dissatiafa.otion with his organization, apparently 
resulting from his own reprehenaible collduot regarding the two young women, 
ol early shaw hi• unfitness as an officer alld merit his being subjeoted to 
the punishment imposed by the court. Accordingly I recommend.. that the sen• 
tence be confirmed but that the torfeitures be remitted, that a Ulli ted States 
disoiplinary ba.rracka be designated as the place of confinement, and tha.t the 
sentenoe as thus modified be carried into execution• 

.4.··-consideration has been given to copy of a letter from the wife of 
aoouied to Sena.tor Thomas Connelly dated September 6, 1945, which accompanies 
the record of trial. 

6. Inclosed is a fonn of action designed to carry into execution the 
fcregoing·reoo.lllmendation, should it meet with your approval•. 

1. _,.J,_ •' -- • j .,_...._. 

. j 
3 Incls MYRON C. CRAMER 

1. Record of trial Major Ge-nere.l. 
2. Form of action The Judge Advocate General 
3. Ltr fr wife of 

aoo'd to Sen 
_______fE,:1.E:,e,ll,;y 

( Sentence confirmed but for!'eituras '."emitted. GClV /,61, 11 Oct 1945). 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN-{;:M 28663.3 

) WARNER ROBINS AIR 
UNITED STATES } TECHNICAL SERVICE COWA.ND 

) 
v. ' ) Trial by G.C•.M., c:>nvened at 

) Robins Field, Georgia, ~-4 
llajor TULL.IE F. A..L:UW ) August 19 45. Dismissal, total 
(0-471801), Air Corps. ) forfeitures, and coni'ihement for 

) tlu'ee (.3) years. Southeastern 
) Branch, Disciplinary Barr~cks, 
) Canp Gordon, Georgia. 

OPINION or the BOARD OF REVIEW 
LIPSCWB, 0 1-'.;0NNOR arrl MORGAN, Judge Advocates 

1. The Board of Review has examined the record of trial in tho 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Tiie accused was tried upon the following Charge and Specifica
tions: 

.. -·~· ..... ' 
CHARGE: Violation of the 96th Article of War. 

Specification 1: In that ;Jajor Tullie F. Allen, 4117th Army 
Air Forces Base Unit, Robins field, Georgia, did, at 
Robins Field, Georgia, on di.vars, many and sundry occasions 
between the dates or l August 1943 and 13 1ia.rch 1945, more 
specific dates of which are to the accuser u."lknown, knowingly, 
wilfully and ;wrongfully take, carry away arxi convert to his 
own u:Je certain foodstuffs 0£ the value of about ONE HUNDRED 
OOLLARS ($100.00), the same being the property of the ArriJy' 
Air Forces Regional Station Hospital Mess (variously desig
nated as Arrq Air Forces Station Hospital Mess and P.rrq 
Air Forces Regional Hospital Mess), Robins Field, Georgia, 
all to the prejudice 0£ good order and military discipline. 

Specification 2: In that Major Tullie F. Allen, 4117th Ana:! 
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Air F'orcas Base Unit, Robins Field, Georgia, did, at 
Robins Field, Georgia, on divers, many and sundry oc
casions between the dates of 1 August 1943 and 13 March 
1945, more specific dates of which are to the accuser un
known, wrongfully and corruptly induce Technical Sergeant 
·rrving Lieb to aid and assist in the unlawful taking and 
carrying away and conversion by military personnel of cer
tain foodstuffs of the value of about TWO HUNDRED DOLLARS 
($200.00), the same being property of the Arrr!',/ Air Forces 
Regional Station Hospital Mess (variously designated as 
A:rmy Air Force:s Station Hospital Mess and Arrrq Air Forces 
Regional Hospital Mess), Robins Field, Georgia, all to 
the prejudice of good order and military discipline. 

Speeifieati on .3 t In that Major Tu.llie F. Allen., Q.l?th Arrrr:r 
Air Forces Base Unit, Robins Field, Georgia, did, at 
Warner Robins, Georgia, on divers, many and sundry oc
casions between the dates of 1 August 1943 and 13 March 
1945, more specific dates ot mich are to the accuser un
known, knowingly, wilfully, and wrongfully misappropriate 
the labor of certain enlisted men of the Army ot the 
United States, to wit, Sergeant George E. Brooks, Private 
First CJa ss Jam.es J. Leavy, Private First Class Vern 
McMillen, Pri.vate First CJa ss Russell E. Woodling, Pri.vate 
First Class Raleigh Pruitt, Private Joseph J. Scott, and 
Private Oscar E. Crowe, by causing said enlisted men to 
perform, during their regular ctuty hours, various services 
and manual labor, ot the value of about ONE HUNDRED. OOLLARS 
($100.00) in, upon, and in connection with the private 
dwelling house of the said Major Tullie F • .AJ.l.en and the 
grounds appurtenant thereto, all £or the personal gain ard 
benefit or the said Major Tullie F. Allen and to the pre
judice ot good order and military discipline. 

Specification 4: In that Major Tullie F. Allen, 4117th Arrrry 
Air Forces Base Unit, Robins Field, Georgia, did, at Robins 
Field, Georgia, on or about Z9 NoTember 1944 wrongfully take, 
carr.r away, and convert to his own use one (1) turkey, Talue 
about SIX DOLIARS AND FIFTY C.E2iTS (~ •50) 1 property or the 
Army Air Forces Regional Hospital Mess, Robirui Field, Georgia. 

Specification 5 i In that Major Tullie F. Allen, 4ll?th A:rrey' Air 
Forces Base Unit, Rohl.ns Field, Georgia, did, at Robins Field, 
Georgia, on or about :;!', D,cember 1944 wrong.fully take, carry 
away, and convert to his Olfl1 use one (1) turkey, value about 
SIX OOLLARS AND FIFl'Y CENTS ($6.50), property of the Arars' 
Air Forces Regional Hospital Mess, Robins Field, Georgia. 
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Specification 6: In that Major Tullie F. Allen, 4117t.11 Anny 
Air l<'orces Base Unit, Robins Field, Georgia, did, at 
Robi...'1.s Field, Georgia, on or about 12 January 1945 wrong
£ully take, ca:rrJ away, and convert to his own use one 
(1) dozen eggs, total value about 50 cents, and two (2) 
quart-size cartons of milk, value about 14 cents each, 
total value about 28 cents, all property o! the Arrey 
Air Forces Regional Hospital Mess,. Robins Field, Georgia. 

Specification 7: In that Major Tullie F. Allen., 4ll7th Army 
Air Forces Base Unit, Robins Field, Georgia, did, at 
Robina Field, Georgia., on or about 19 January 1945 lfl'Ong
.fully take, carry away, and convert to his 011n use one 
pound 0£ meat, value about 30 cants., property o! the Army 
Air Forces Regional Hospital Mess, Robins F.i.eld, Georgia~ 

The accused pleaded not guilty to ·all Specifications and the Charge and 
was found guilty of Specification 3., except the words "Private F.i.rst 
Class Vern McMillan, Private F.i.rst Class Russell E. Woodling, .Private 
First CJass Raleigh Pruitt"; guilty of Specification 6 except the words 
and figures "total value about 50 cents•, sibstitutine therefor the words 
arxi figures "of tie value of 39 cents"; guilty of Specification 7 except 
the words and figures "value about. 30 cents", sub stituting therefor tl'.le 
words and figures "value about 2:> cents"; and guilty of all other 
Specifications and the Charge. He was sentenced to be dismissed the 
service, to forfeit all pay and allowances du.a or to become due, and to 
be confined at .hard labor, at such place as the reviel'ling authority might 
direct, for three years. The reviewing authority approved only so much 
of the findings 0£ guilty of Specification 2 "as involves a findlng that 
the accused did, at the time and place alleged, wrongfully and corruptly 
induce Technical Sergeant Irving Lieb to aid and assist in the unlawful 
taking, carrying away, and conversion by military personnel of certain 
foodstuffs of some value"; approved the sentence; and forwarded the re
cord of trial for action under Article of War I.J3. 

3. The evidence for the prosecution shows that for a considerable 
period of time, extending from 194.3 until the early months of 1945, the 
accused was stationed at Robins Field, Georgia, vmere, among other duties, 
he served as Executive Officer, Chief o! Administration, and Mess Officer 
at the Station Hospital, which, on 1 July 1944, became a "Regional" 
Hospital (R. 'Yt, 61, 64, 87, 90, 131; Pros. Ex. 6). Under his supervision 
came the three units of the Hospital Mess, namely, the Patients I Mess, 
the Detachment Mess, and the Nurses' Mess (R. 87; Pros. Exs. 1, 2, .3). 

Luring the latter part of 1943, the accused, who had been living 
on tt.e post, purchased a house in the nearby town of Warner Robins and pre
pared to move his fanily there (R. 101, 109). The house being in need 
of cleaning and repairs, he solicited the help of Lieutenant John 
Shaughnessy, Utilities Officer at the Hospital, for the purpose 0£ 
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obtaining the services of several enJisted men to perfonn the required 
work (R. J9, 40). George Pleasant, a civilian carpenter at th~ Utilities 
Shop, was instructed to take a group of men to the accused's home, and, 
for three six-day •eks in August and September, 1943, Sergeant Brooks 
and Privates Leavy, Scott, and Crowe worked with a civilian by th3 name 
of wnagan in renovating the house and grounds (R. 40, 44, 47-5J). 
The accused, according to Private James A. Leavy, was on leave for 
ten deys during this period am spent much of his ti.me working with 
the men and supervising their efforts (R. 48, 49, 52). While the work 
was in progress the accused moved his family into the house. Since 
the "utilities service was not hooked up11 

1 he requestedl&:3ss Sergeant 
Irving Lieb to send prepared meals for the members of his f arni.l.y and 
the enlisted men there engaged. This service was provided by the 
Sergeant twice a day for two deys (R. 101, 102, 109, llO). l:Alring 
this period there was much work to be done at the Station Utilities 
Sh.op and, following a conversation between Lieutenant Shaughnessy 
and "Colonel Cameron", the enlisted men were recalled from the ac
cused's house and returned to'their assigned duties (R. 41, 42, 57). 
In l)jcember, 1944, Private Leavy received $35.00 as a "Christmas pre
sent" from the accused, and the other men were also compensated for 
their work (R. 56). 

The. acc11sed made frequent visits to the three mess halls 

and appeared almost daily between five and six o'clock at the Patients' 

llese, where, with Sergeant IJ.eb, he generally conducted an inspection 

of the premises. On three or four afternoons a week he would drive 

his car to the rear of the me BS hall, enter through the "back door", 

and instruct one or the mess sergeants, either Lieb, Frank Fiumefredo, 

or Flore Saccocoia, to "fix his package", which, having been prepared, 

'W'Oul.d be placed in his automobile. The package, tilled with foodstuffs 

trom the hospital mess, varied as to content but generally included 


. milk, eggs, and bread and, on some occasions, was swelled by other 
supplies, such as jelly, coffee, sugar, baby food, canned goods, cheese, 
fish, ham hocks, butter, watermelons, and fruit {R. 62-65., 91-93, 96, 
97, W, 12.3, 129, ]JO, 135, 136, 150, 156, 155, 172, 1?5, 1?61 178, 
l8?, 188, 193, 197). Meats, consisting of roast beef, pork chops, and 
chicken, were often included {R. ill, ll5, 1.30, 136, 163, 164., 173). On 
one occasion, when he was expecting guesta, the accused instructed Ser
geant Lieb to prepare fourteen steaks for use at home. After following 
these instructions, the sergeant drove to the accused's house in a 
government vehicle, and delivered the steaks, Tdth potatoes, onions, 
and ketchup (R.,9?, 102, 10?). The accused's children were fond of 
•toddy", and four cases of this chocolate drink, valued at $1.68 each, 
were taken by him from the hospital mess supplies (R. 65, 66., 99, 100; 
Pros. Ex. 4). On the day before Thanksgiving, 1944, he removed a turkey 

. from 	the ice box in the Patients•· Mess, placed it in a container with 
certain other foods •that would go with a turkey dinner", and directed 
one of the kitchen personnel to place the items in his automobile {R. 184, 
185). Prepared rood from the mess hall was also delivered to the accused 
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on Thanksgiving Day (R. 12.3; Pros. Ex. 4B). 

According to Private Cecil M. Ielly, diet cook at the Patients• 
Mess, the accused took another turkey from the refrigerator on Christmas 
Eve, 1944, and other enlisted personnel related how, on the following 
day, six complete Christmas dinners, consisting of turkey, dressing, 
peas, potatoes, fruit cake, nuts, and "other things" that were on the 
menu, were prepared and placed in the accused's car. Officers wm ate 
Christmas dinner at the hospital mess were charged seventy-five cents 
for the meal (R. 98, W., ll5, 137, 145, 18.3, 186). Private William 
F. Fisher recalled that the accused, both on 12 and 19 January 1945, 
took from the Patients r Mess and carried away with him a dozen eggs, 
two quarts of milk, and a pound of meat (R. 178, 179). Food was also 
removed in this manner from the Detachment Mess (R. po., 132, l.'.3.3). 
The values of foodstuffs aabout which testimony /fia.s/ been presented" 
were stipulated as follows: 

•beer, 21¢ per pound; cold cuts., 26¢ per pound; chicken., 38¢ 
per pound; milk, fresh, 14¢ per quart; milk, canned, $1.92 
per case; bread, 7¢ per loaf; turkey, ;;f6.50 each; sugar, 05¢ 
per pound; cheese., American processed, $1.65 per 5 pound 
brick; cheese American cheddar., 30¢ per pound; watermellon, 
JO¢ each; peaches, $3.50 per hamper; ham hocks, 10¢ per pound; 
fish, 12¢ per pound; canned com, 10¢ per can; canned peas, 
10¢ per can; butter, 4'.3¢ per pound; eggs, 39¢ per dozen; 
pork loin, 25¢ per pound; catsup., 13¢ per bottle; potatoes, 
3¢ per pound; jelly, 25¢ per two pound jar; apples, 2¢ each; 
oranges, 2½¢ each; candy, 15¢ per poundJ nuts, 35¢ per 
pound; baby food., $3.84 per case; Thanksgiving Ilinner, 75¢ 
per meal and Christmas Di.nner, 7'# per meal" (R. 197). 

Captain Lee B. Townley, custodian of the •Patients• Fundn or 
"hospital fund"., explained that his duties included an accounting for 
all authorized receipts and disbursements in the operation of the 
hospital mess. liunds were realized from amoneta.cy allowances for en
listed men"; from other patients., such as dependents of service per
sonnel and civilians., who paid directly .for meals; and from 11men authorized 
to ration separately, occasional meals for officers, civilian employees 
and militacy nurses and * * * donations". Monthly disbursements were 
made for foodstuf'ts which were obtained either from the Quartermaster 
or from. civilian merchants (R. 60., 61; Pros. Ex. 4). Although Captain 
Townley was not authorized to accept money for food removed from the 
:Mess !tall and although the practice was not sanctioned by the "regu
lations", he realized. that a 11 custom" existed •or officers taking food
stuffs alli they could, ldthout any knowledge f.oiJ approval or the Mess 
Officer*** have checked it on the regular roster". The ldtness 
referred to a roster posted in the Nurses• Mess, where certain officers, 
including the accused, gathered almost daily to play poker while having 
lunch. Any officer participating in this pastime would place a "check" 
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mark beside his name for each meal consumed and would ma~e monthly 

remittances, at the rate of 35¢ per meal, for the total of such 

charges (R. 72-75, 78, 82). . . 


The accused, on one occasion, in the course of a conversa

tion regarding tl':a difficulty of obtaining certain items for personal 

usa, asked Captain Townley ''Why don I t you get it from the mess hall 


· and check it off?" Sergeant Lieb, who testified that the accused was 
not ti» only officer taking provisions from the mess hall, was in
structed by him to deliver item.a of food to certain other officers. 
Thus; "Colonel Cameron" received six or eight steaks and several pre
pared meals; "Colonel Stribling", several steaks, cheese, and butterJ 
11Captain Tilleyt', two cases of fruit j.uices; and Captain Townley, 
several cans of Carnation mili.<: (R. 94, 95, 112, 138, 146, 147). The 
accused made no effort to conceal this practice and never suggested 
paying for the items taken, except on "very, very rare occasions he 
would tell /jergeant IJ.e'i} in a joking way to check" his name on the 
roster, which was done "a couple of times" in 1943 (R. 78, 104). The 
accused did personally check his name on the roster at various times and 
paid into the hospital mess fund the following amounts: 

August 1943 $ 8.40 
September 1943 10.15 
October 1943 10.85 
November 1943 10.50 
December 1943 2. 45 
January 1944 7.70 
August 1944 9 .10 
September 1944 l,05 
Karch 194S J.15 
(R. 68, 76-79, 80; Det. Eu. 1-3) .. 

This 'money, totalling $63.3S, was the only am:>unt received trom th1 ac

cused and was regarded b;r Captain Townley as payment for meals at the 

Nuraes• Mess and not. tor tood consumed elsewhere (R. 81, ~9). Al

though contrary to Arrrr:/' Regulations, the accused, a, Meas Otfioer, was 

allowed to eat meals free ot charge at the Hospital Mess (R. 68; Pros~ 

Ex,?). 


4. Sergeant Pete P. Ragusa and Private First Class Arthur J. Letter, 
both butchers at the Patients• MG1Ss, testified for the defense that all 
ot the 1turkeys supplied for the 1944 Thanksgiving and Chr"lstmas dinners 
were prepared for cooking and, as far aa the witnesses recallErl none 
was wrapped or designated for the accused (R. :208, 209, 214-216). The,
adml. tted, however, that the transaction might have occurred and escaped 
their attention (R. 210, 21'0. Sergeant Ragusa had never been requeated 
by the accused to cut or prepare meat for the latter's personal use (R. 209). 
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Private Leavy, upon being called as a witness for the defensa, 
stated that the accused had not moved his family into the house at the 
time tha witness worked there and he had no recollection of meals sant 
from the mess hall to the workmen (R. 213). The defense, apparently in 
an effort' to impeach the testiioony of Sergeant Lieb that enlisted men, 
on one occasion, were sent by government vehicle to the accused's house, 
introduced Privates First Class Russell E. Woodling and Ra°Ieigh Pruitt, 
both of whom testified that they were transported to the accused's 
house not by Government conveyance but in tha accused 1s car (R. 218, 219). 

In the fall of 1943 Mr. Janes W. Dunagan was employed as "senior. 
carp§nter11 at the Post Utilities Shop, with duty hours from 4:40 o 1clock 
in the afternoon to 1:30 the following morning {R. 219). Ha contracted 
to perform certain work during his off-duty hours for the accused and 
spent approximately six weeks during September and October, 1943, in 
adding a screen porch, bathroom, and bedroom, and in effecting certain 
repairs to the accused's home (R. 219, 220). Two soldiers by too names 
of Brooks and Scott assisted Ibnagan in this work for a total of twenty
five hours over a period of three or four days. Dunagan, who stated 
that neither Crowe or Leavy worked 'With him, although the latter was 
seen on the prEID.iBeS 11a couple Of timesfl 1 had no knowledge of four 
soldiers working !or a continuous period of three weeks (R. zu, 222). 
From 15 .March to 4 May the following spring., Iwlagan worked a total ot 
115 hours for the accused and for six days was helped by a Sergeant '· 
Combs, who lived in a nearby apartment (R. 223, 224). Dunagan pointed 
out that the accused, about every two months, would bring back from his 
home in South Georgia as lllBJV as thirty dozen eggs., some 0£ which were 
distributed to "other fellows• (R. 227, 243). 

·The accused, after his rights relative to testifying .or re
maining silent had been explained, elected to take the stand as a wit
ness in his own behalf (R. 232). He is £orty-four years of age, is married, 
and has £our children. His Army service, which has covered a period of 
more than twenty-one years, was as an enlisted man until he was commis
sioned a first lieutenant on l4 May 1942. His "permanent" Army rank is 
that 0£ Teclmical Sergeant (R. 232, 233., 234, 256, 261, 285). 

In early August., 1943, he purchased a 'home in Warner Robins 1 

Georgia, and arranged with two civilians at tha Hospital Utilities. Shop 
to effect certain renovations, George Pleasant to paint the interior, 
and Mr. Dunagan to make certain repairs and additions. Sergeant Brooks, 
too, wished to do certain of the work and the accused sought out Lieu
tenant Shaughnessy., officer in charge of the Utilities Shop, to determine 
whether Brooks was comp&tent to perform the task. Shaughnessy indicated 
that enlisted men under his supervision were qualified and available for 
the work, but it "never occurred" to the accused that his request l'IOUld 
have the effect of "taking the men 0£! duty" (R. 233-235, 281). Before 
the work began he obtained ten days leave and took his family to Florida 
(Def. Ex.. ll). Upqn his return he discovered that much work had been 
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accomplished in his absence and for this, as well as for certain . 
other jobs performed by the men n'uring off-duty hours, he paid $100, 
which was divided between Brooks, Scott, Crowe, and Leavy (R. 235-238) • 

. In March, 1944, the accused wished additional work done on his house 
and delegated the job to Y.r. Lunagan and Sergeant Conbs, the latter 
being on furlough at the time (Lef. Ex. 1:2). Other enlisted men 
assisted in their off-duty hours (R. 239, 240). As far as the ac
cused knew, his desire that no soldier 1YOrk for him while on an Arrey 
duty status had been respected (R. 241). ~hen, for example, Privates 
Pruitt and Woodling set out certain shrubs at his house, he assumed 
that they had the afternoon off from their assigned duties. He paid 
them for the 110rk, as he did in every case when enlisted men gave 
their assistance (R. 241-243). 

'While there was no authority, to the accused's lmowledge, for 
the practice, a "custom" developed, whereby "practically all people 
connected with the imss 11 removed food therefrom for outside use (R. 244, 
262, 268). The practice was init.iated by Colonel Cameron, Commanding 
Officer of the Hospital, and was justified as a time-saving device in 
those early days of the war llhen, because of the lons hours of work, 
personnel found it difficult to purchase supplies elsewhere. In the 
beginn:1.ng, payment was made in cash to the Mess Steward, but in 1943 
officers began to pay by having the value or the food charged to their 
"daily mess accoW1t" (R. 244, 245, 268-:270). The accused actually saw 
only one officer, Major Brist0'\'1'1 procure foodstu..ffs from the mess halls, 
but he knew that many others, including Colonel Cameron, indulged in 
the practice (R. 245, 262, 270). Occasional reports showed that raw 
milk .from the local dairy was contaminated and, at such times, the ac
cused would take a fn bottles of milk from the hospital supply. He 
also, .from ti.ma to time., took bread and ice cream and assumed that 
his "specific" instructions to the Mess Sergeant to charge his mess 
bill ll'ith the value of the items taken were followed (R. 245, 266, :267., 
2711 'Z72., Z74). The dozen eggs which he took from the mess on 12 
January 1945 were replaced the following day (R. 250). The only meats 
he removed were "ham hocks" and "giblets" for his dog {R. 251, 252). 
Emphatically denying the tald.ng of an uncooked turkey- at Thanksgiving 
or at any other time', he· explained. that he .had indicated, by signing 
!or himself am guests., his plan to have ·Christmas dinner with his 
tamily at the Hospital Mess, but, when this became impossible because 
of the illness of his baby., "Colonel Mosley" suggested that the pre
pared meals be taken home to his family. He assumed· that •sergeant 
Burson•, who looked after many of his af'fairs, had p~d for these 
dinners and was surprised to learn that such was not, the case (R. 249, 
2501 m). As a result of •acute stomach t~6le" and 11a blood sugar 
condition", the accused was placed on a die:1i .in June or July., 1943, 
and thereafter ate only those foods which were specifically prepared 
b;f his wif'e. The money which he thenceforth paid into the mess fund 
was not for meals, since he no longer ate at the· hospital, but for 
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!'oodstui'fs which he carried home (R. 243, '2.47). He realized that he 
did not pay !'or all of such items, but., in view of the "policy11 

established by the Commanding Offi.cer., allowing the Mess Officer free 
meals at the hospital, the accused considered that he should be allowed 
merchandise equal in value to the meals Tthich he did not consume but 
to 'Which he was entitled (R. 247, 272., 2:75, 276). He categorically 
denied the charge of wrongfully inducing Sargeant Lieb to assist in 
the removal of foodstuffs from the Hospital Mess (R. 258). 

Capt,ain Townley., recalled as a defense witness, tailed to 
substantiate accused's testimony that he had signed for hiI!ll3el1' and 
guests to have Christmas dinner at the Hospital Mess. The list did not 
contain accused's name (R. 228-230; Def. Ex. 4). 

The defense introduced·into evidence four letters o!' commenda
tion which praised the accused's efficiency, ability, and loyalty, both 
as an enlisted man and as an officer (Det. Exs. 5, 7, s,· 9). His "ex
ceptional" ability and initiative were referred to in a letter of 11 
June 1945, recotllllending his promotion to the rank of Lieu tenant Colonel 
(Def. Ex. 10). From his •66-311 record it appears that his twelve ef
ficiency ratings as an officer have been "Superior" (Def. Ex. 6). 

5. Captain Townley testified tor the prosecution, by wa:y of re

buttal, that the accused, after his stomach condition developed, was 

frequently observed in the Nurses• Mess eating sandwiches, which were 

charged as meals (R. 288). 


6. Specification 1 of the Charge alleges that the accused 11did1 

at Robins Field, Georgia, on divers, many and sundry occasions between 

l August 1943 and 13 March 1945, more specific dates o! which are to 

the accuser unknown, knowingly, wilfully and wrongfully take, carry 

away and convert to his own use c~ain foodstuffs of the value of 

about One Hundred wllars ($100.00)., the same being the property of the 

Arnr, Air Forces Regional Station Hospital Mess***, Robins Field, 

Georgia, all to tha prejudice of good order and military discipline". 

Specifications 4, S, 6, and 7 allege similar offenses but are ex

plicit as to date and property; Specifications 4 and 5 alleging the 

wrongful conversion of a turkey., valued at about $6.50, on :8 Novan

ber 1944., and 24 Z:.cember 1944, respectively; Specification 6., as 

modified by the court, alleging the wrongful conversion, on 12 January 

1945, o! one dozen eggs and two quarts of milk, of a total value of 

67 cents; and Specification 7, as modi!ied by the court, alleging the 

wrongful conversion., on 19 January 1945, of one pound of meat, valued 

at 26 cents. Specification 2, as modified b;y the reviewing authority, 


alleges 	that the accused did, from l August 1943 to l3 March 1945, 
"wrongfully and corruptly induce Technical Sergeant Irving Lieb to 
aid and assist in the unlawful taking and carrying away and con
version by military personnel of certain food.stui'!s" of "some value", 
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property of the mentioned mess. Specification 3 alleges a wrongful 

misappropriation by accused, during the same general period of time, 

of tha labor of certain enlisted roon, valued at about $100.00, by 

causing them, during their regular duty hours., to perform certain 

tasks in an::l. around his private home. All offenses were laid under 

Article of War 96. 


The accused., a Technical Sergeant in the Regular Arn1y with 

over twenty-one years of service, turned his tanporar,y commissioned 

status to substantial personal. gain. By virtue of his positions as 

Hospital Executive Officer and Mess Officer he was able to canalize 

for his individual purposes tha energies and labors or many enlisted 

personnel assigned to the hospital. The sum of one hundred dollars 

paid to the four men who were compelled to forsake pressing duties 

at the Utilities Shop for three weeks' work in and around his house 

was obviously far below civilian wage standards. 


The accused took the posi ti.on that he had no knowledge of the 

chty status of the men and therefore St"..ould not be held criminally 

responsible for the conversion or their labors. I! his assertion of 

innocent knowledge were supported by the evidence, he might well be held 

guiltless in light of the ~ case (CM 227239), reported in 15 BR 217, 

248, 2.49. But his protestation of innocence appears to have no basis 

in fact in this case. The accused insisted that ha was absent on leave 


. when much of the work was accomplished and, although upon his return 
he observed the soldiers at his house, he assumed they were not on 
a duty- status at the time. It seems highly improbable, however., that, 
a.t'ter making a S\l,bstantial outlay of money for a home, he would im
media telf depart on a trip an:i delegate inportant details of repair 
and renovation to men with ltlose work he admittedly was not familiar. 
Credence, rather, should be attributed to the testimoD~,.. ot Private 
LeaV7 that the accused spent his period or leave working around the 
house and supervising the etforts of the men there engaged. This 
situation did not escape tte attention of the Comman::l.ing Officer who, 
apparently, ordered the return of the men to ·their assigned duties. · 
It seems clear that the accused, as the person chiefly interested., was 
.tully aware of the circumstances surrounding the work on his recently 
purchased house, including the obvioua fact that the enlisted men could 
hardly remain off duty for such an extensive period of time. The con
version was both will.tul and wrongful, as alleged. While no direct 
evidence establiehing the value of the misappropriated labor was intro
duced, the court was justified in finding that the Government had been 
deprived of senices in at least the alleged amount of one hundred dollars. 
His appropriation of Government labor was clearly conduct to the preju
dice of good order am mill ta:ry discipline and of a nature to bring dia
credit upon the military service, in violation of Article of War 96. 
4 BR 51, 70; CM 199440., Q_an pbell. 

10 
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The accused, having moved the members of his family int:, 
their new home:,., embarked upon a practice which must have effectuate:i 
a consio.erable saving in both money and ration poin:.s. With the 
assistance of enlisted personnel at the hospital, particularly ;,'.ess 
Sergeant Lieb., ho, with almost daily frequency, supplied his pr~vate 
larJer vd th foodstuffs from the Mess, including bread, milk, egse, and 
more occasionally, fruits., canned goods, meats, and other i taros. ·with 
tha exception of the instances occurring on Thanksgiving and Christr:1Us, 
1944, and on 12 and 19 January 194.5, which formed the basis of Speci
fications 4, 5, 6, and 7, no effort was made to accomplish the obviously 
difficult feat of isolating as to date and amount the specific deeds of 
conversion. This omi.saion resulted in a failure to prove with exactness 
the value of the provisions taken throughout tha period of nineteen 
months designated in Specification l. Since, however, the cumulative 
effect of this general practice of peculation was necessarily substantial, 
the monetary amount alleged represented a minimwn estimate. 

The accused., while admowledging occasional acts of conversion, 
attempted to justify his conduct by proving it to be consistent with that 
of other personnel at the Hospital, including the Commanding Officer., and 
contended that the existence of such a "custom11 , although contrary to 
Army Regulations., created at least implied authority for the practice. 
Certain acts of misappropriation by other officers ware shown but it is 
not clear whether compensation was paid by them for the property ob
tained. Apparently a loose and inexact method of payment had been de
vised, wmreby officers 11 checked11 on a roster the number of meals, at the 
rate of 35¢ each., which approx:i.mted the value of the provisions so taken. 
Should it be conceded that a faithful adherence by accused to this un
authorized and irregular procedure would have demonstrated good faith on 
his part, such was not in fact the case. Only on 11 very., ve'!Y rare oc
casions" did he direct Sergeant Lieb to check his name on the roster and 
even then it was no more than a •joking" gesture. Confronted with an 
impressive number of witnesses attesting the frequency o! his peculations 
and Vii th the comparatively minute a100unts which ha bad paid into the mess 
fund., the accused offered the ingenious explanation that, since he did 
not eat at the hospital the meals to which ha claimed to be entitled free 
of charge, he felt justified in claiming their value in uncooked foodstuffs. 
Such a contention., having a1l the earmarks of a mare afterthought, app;iars 
too illogical to merit serious consideration. He obviously could not 
erect a credit or equity in his favor by failing to exercise the unauthorized 
privilege of consuming tree meals., and it is hardly probable that he fell 
into such an error of judgment. The evidence., rather., compels the belief 
that he indulged in the practice of supplying his dining table ..,j_ th food 
intended for the hospital without any genuine claim of right. Perhaps th,_, 
most reprehensible feature:'of this conduct was the bad exanple set for., 
and evil influence exerted upon, the enlisted men whose cooperation was 
solicited and utilized. While a part and parcel of the entire pattern of 
conduct., t.11e wrongful and corrupt inducing of Sergeant Lieb to participate 

ll 
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in the unlawful conversions was properly made the subject of the 

separate and distinct offense alleged in Specification 2. 


With reference to the question raised b:r the defense as to 
the nature of the offenses alleged in Specifications l, 4, 5, 6, and 
? 1 it is sufficient to refer to a former opinion of the Board of Ra
vi.aw in 34 BR 95, 101, CM 252620, Watterson. There it was pointed 
out that the type of conduct here under consideration was properly al
leged as a wrongful conversion and fell within the scope of the following 
definition: 

11.A wrongful conversion, as defined in law 
and as distinguished from the equitable doctrine 
of that name, consists of the 'Unauthorized as
sumption and exercise of the right of ownership 
over goods or personal chattels belonging to an

.othe?', to the alteration of their condition, or the 
exclusion of t.te CM'ller' s right. t (Black 's Law 
Dictionar.y, 1933 Ed., p. 4.30 and numerous cases 
cited thereWlder)." 

Evidence was adduced ooowing that the mess was maintained by 
funds obtained through receipt, from the local disbursing officer of 
commutation of rations al.lmred by the Government to each enlisted patient 
and from p8i,1l'09nt by other personnel authorized to take meals at the 
Hospital. Since this fund is not the property of the United States 
but that of the organization or unit receiving it (Sec. 452, pars. (2) 
and {8), Il.g. Op. JAG 1912-1940; CM 252620, Watterson, supra), the 
ownership of the food purchased with money from that .fund was properly 

alleged as in the Hospital Mess. The defense's contention, that the 
description of the foodstuffs involved as Government property by a 
witness for the prosecution created a variance between allegation and 
proof, is without merit in view of the competent evidence as to the 
true nature and ownership of too property. The compelling evidence 
appearing in the record abundantly sustains the findings 0£ guilty 
as approved by the reviewing authority. 

6. The accused is forty-four years of age and is married. War 

Dapartment records reveal that after eighteen years ot enlisted ser

Tice, he was, on 14 May 1942., commissioned a first lieutenant in the 

Arrq ot the United States and entered on active duty on 20 May 1942. 

He was promoted to the rank of captain on 2 January 1943 and to the 

rank ot major on 10 Ma..rch 1944. 


7. The court was legally constituted. No m-rora injuriously 

a.tfecting the substantial rights of the accused were committed during 

the trial. In the opinion of the Board of Review the record of trial 
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is legally sufficient to support the findings, as approved by the 
reviewing authority, and the sentence and to warrant confirmation 

. thereof. Dismissal is autmrized upon conviction of a violation of 
Article of War 96. 

Judge Advocate. 


Judge Advocate. 




(286) 


SPJGN-C~ 28663; 1st Ind 

Hq J.SF, JAOO., Washington 25, D. C. 

TO: The Secretary or War 


. 1. Pursuant to Executive Order No. 9556, dated 26 ~ 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion or the Board of Review in the case of Major Tull1e F. Allen 

(0-471801), Air Corps. 


2. Upon trial by general court-martial this officer was foun:i 

guilty of willfully taking and converting to his own use certain food

stuffs., or an alleged value of about tll4, pro:p3rty of the Station 

Hospital :Mess at Robins Field6 Georgia (Specs.. 1, 4, 5., 6., 7)J of 

wrongfully and corruptly inducing Technical Sergeant Irving Lieb, who 

was assigned to the Mess, to aid and assist in the unlawful conversions 

of food, allegedly wrth about $200 1 by military personnel (Spec. 2).; 

and of wrongfully misappropriating the labor, allegedly va. ued at about 

$100, of certain enlisted men by causing them, during their regular 

duty hours, to perform various tasks of manual labor in and around 

his pr:ivate dwelling house (Spec. 3); all in violation of Article of 


· War 96. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard labor, 
at such place as the reviewing authority might direct, for three years. 
The reviewing authority approved only so much of the findings of guilty 
of Specification 2 11as involves a finding that the accused did., at the 
time and place alleged, wrongfully and corruptly induce Technical Ser
geant Irving Lieb to aid and assist in the unlawful taking, carrying 
away, and conversion by military personnel of certain foodstuffs of 
some value"; approved the sentence; and forwarded the record of trial 
for action under Article of War 48. 

,3. A summary of the evidence may. be found in the accompanying opinion 
of the Board of Review. · I concur in the opinion of the Board that the re
cord of trial is legally sufficient to support the findings, as approved 
by the reviewing authority, am the sentence, and to warrant confirmation 
thereo.f'. 

The accused, while Mess Officer at the Station Hospital, 
Robins Field, Georgia, from 194.3 until the early months of 1945, 
developed the practice of removing foodstuffs from.the hospital mess 
and ta.;dng these items to his home for personal use. The provisions so 
taken generally consisted or milk, eggs, and bread, and, less fre
quently., baby food, canned goods, cheese, fish, fruit, and such meats 
as roast beef, pork chops, and chicken. The val.u.e of the converted food 
was alleged to be about $114, but since the practice., which occurred with 
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almost daily frequency, ex.tended over a period of some nineteen months, 

this amount represented a very conservative estimate. The evidence 

establishes that no compensation was paid for the provisions taken by 

the accused. He solicited the aid of several enlisted men, particularly 

that of Sergeant Irving Lieb, and often relied upon them to prepare the 

food and deliver it to him or other o.f::ricers indulging in this practice. 

When, in late 1943, the accused bought a home near Robins Field, he 


· utilized the labors of four enlisted men who were assigned to the 
hospital Utilities Shop and, for three successive weeks, these men worked 
in and around the accused I s new hon:8 in effecting certain repairs and 
renovations. They were precluded from performing their assigned duties 
throughout this period of time. 

The accused, after eighteen years of service as an enlisted 1 

man in the Anny, was on 14 May 1942, commissioned a first lieutenant . 
in the Army of the United and, at the time of trial, bad attained the 
rank of major. His conduct, 1n converting Government labor and hospital 
mass provisions to his own use and profit., reveals not only his failure 
to appreciate the responsibilities of an officer but also a shocking ab
sence of honesty and integrity. He has thus shown himself unworthy to 
wear the uniform, but., in view of his Army career of many years, the 
substantial bane.fits of which will be lost as a result of dismissal, and 
the character of his commissioned service, as attested by twelve perfonnance 
ratings of nsuperior11 , I believe that a remission of the confinement is 
appropriate•. I recommend, therefore, that the sentence be confirmed but 
that the forfeitures and confinement be remitted, and that the sentence 
as thus modified be ordered executed. · 

4.· Consideration has been given to a letter fran the Honorable 

Stephen Pace, member of Congress. 


5. Incl.o~d is a .form of action designed to carr., into execution 

the foregoing recommendation, should it meet with your approval. 


3 	Incls THOMAS H. GREEN 

Incl l ·- Record of trial. Brigadier General, USA 

Incl 2 - Form of action Acting The Jucge Advocate General 

Incl 3 - Ltr. fr. Hon. Pace 


-C-seiitiince coiirlimea but-forl'effires-ana-cofil'!niffi.ent remitted. OOMO 4;0, 15 "ov 45) 





l1IAR IEPARTMENT (289)A:l'rII:/' Service Foroes 

In the Of.rice of The Judge Advocate General 


l~shington 25, D. c. 


SPJGQ - CM 28671.2 ) 
) 

U N I T E D S .T A T E S ) 
) 

SECOND AIR FORCE 

v. ) Trial by G.C.M., convened at 
) Peterson Field, Coloraq.o Springs, 

Second Lieutenant WILLIAM J. · ) o:>lorado, 31 August 1945 and 
CHYLIK (0-928307), Air Corps. ) 

) 
1 September 1945. Dismissal, 
total forfeitu.res and confinement 

) for one (1) year• 
. ________._.___________,___ 

OPINION of the BOA.RD OF raVJ:EW 
PAR'l'LOW', BIE:Fm:R and HICKMAN, Judge Advocates 

-----·--------------
1. The Board of Review has examined the record of trial in the 

case of the officer above named and submits this., its opinion, to '!he 
Judge Advocate General. • 

2. 'lhe accused was tried upon the follo'Wing Charges and Speci!i 
cations 1 

CHARGE It V1olation of the 93d J.rticle of War. 

Speci!ication1 In that Second IJ.eutenant w.Llliam J. Chylik, Air 
Corps, Squadron A, 224th· A:rm::f Air Forees Base Unit, did, at 
Sioux City Army' Air Base, Sioux City,Iowa, on or about 
:30 May 1945, unlawtully enter Parachute Building Number 909, 
'With intent to commit a criminal offense, to wit, larceny 
therein. 

CHARGE n: Violatiol". of the 94th Article of war. 

Speci!ication: · In that Second Lieutenant William J. Chylik, 
***,did, at Sioux City Army Air Base, Sioux City, Iowa, 
on or about JO Eay 1945., feloniously take, steal and carry 
away fi!ty-three parachute First-Aid kits, of the value of 
about $.31.901 propert~~ of the United states., furnished and 
intended £or the military service thereof. 

CHARGE III: Violation of the 61st Article of War. 

Specification:· In that Second IJ.eutenant 11Uliam J. Chylik,
* * *, did, 'Without proper leave, absent himself frcm his 
organization at Sioux City Army Air Base, Si.aux City, Iowa, 
from about 3 August 1945 to about 4 August 1945. 
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HI pleaded guilt:, to the Specii'ication of Charge I, Charge I, the Speci
fication of Charge II and Charge II and not guilty to the Specification 
or Charge III and Olarge In. He was found gullty of all the Specif'i
cationa and Charges. No evidence of previous convictions was introduoed. 
He lias sentenced to be dimnissed the service, to f'ori'eit all pay and 
all011ances due or to become due, and to be confined at hard labor, at 
such place as the reviewing author.I.ty might direct, for two (2) years. 
The reviewing author.I.t7 approved only so much of the sentence as pro
vided for dimnissal, for!eiture ot all pay and. allo1V8D.ce& due or to be
come due and con!'1.nement at hard labor for one (l) year, designated the 
United states ])tsciplinary Barracks, Fort IJaavemrorth, Kansas, as the 
place or confinement and forwarded the record ~f trial for action under 
A.rtic:1.e ot war 48. 

3. §,pecification1 Char&! I; Specification, Charge II 

Private First Cl.&aa Mosier, who was in charge of Section 3 Para
chute Department, Building 909, Sioux CLty A:rmy Air Base, lert the 
building and locked the door at approximately 1700 on 30 }Jay 1945 to 
go to "ch.own (R. ll). 'When he returned at about 20.30 he tried to un,.. 
lock the door with his key but the latch "'Wouldn't throw over." (R. ll). 
He torced the door and in doing so broke the bolt 'llhich was locked from 
the inside (R. 11). When he entered the building he found the accused 
standing about ten teet from him between the counter and the stove (R. 11, 
15). The accused said that he was looking !or him to get some fiying 
clothes (R. ll,- 16). The accused belonged to Section l and not Section 
3 (R. 11). The accused said that when he entered the building a corporal 
or a sergeant had a bag in his hand and 'l'ihen asked what he had in the 
bag the sergeant dropped the bag and rushed tor the door (R. 11, 14, 16); 
that the sergeant went out the door before the accused could atop J;d.m 
(R. 11). A. laundry bag ns four or five f'eet trom the accused around 
the end ot the counter (R. 13, 16). It was dusk and no lights 1'18re on 
in the building but Pr.I.vate First Class Mosier could clearly see the 
accused (R. 12, 15). He found the laundry bag, containing .tirst-eid 
kit,, and a tew looae first-.llid kits on the noor iZlside the counter 
(R. 13, 16). He did not count the first-a.id kits and put the ones 1'ihl.oh 
ware on the noor in the laundr,y bag (R. 13, 16). The tirst-aid kits 
bad originally been attached to parachute harnesses and '119re Gowrn:nent 
property (R. 13). Upon cbecld.ng the ha:meases be found that the light 
cloth b;y which the first-aid Id.ts had been attached had been cut (R. 17). 
He talkBd to the accused f'or about half an hour, during which time the 
accused appeand to be nervoua, perspired freely and emoked q,u:1te a 
tew cigarettes (R. ll, 19). The accused said that he did not want to 
be implicated and wanted to know 1.t the witness YiOuld report the inci
d.lnt (R. ll,- 15, 16). 'llle accused gaye his name and the place where he 
OO'lll.d be located on the base (R. 19). Private First Class Mosier asked 
him to return the next. morning (R. 11), but the accused did not retum 
(R. 17). He did not know how the accused entered the building (R. 17). 
There are t1110 entrances but the other door "waS padlocked on both sides 
(R. 18). 1be ac~sed did Mt explain why the door was bolted (R. 18). 
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Private First Class Mosier got in touch with the night adjutant and met 
First Lieutenant Park, who was the Of'.ficer of the Da;y, sometine between 
2330 on 30 May and 0]30 on 31 May 1945 (R. 11, 14, 20). They 111ent back 
to the building and Private First Class :Mosier unlocked the door of the 
building and the storage locker 1'here he ba.d locked up the bag 'Iiith ibe 
first-aid kits (R. 11, 21). He showed First Lieutenant Park how the 
first-aid kits had been taken .from the ha.messes (R. 21), and told him 
the accused's name and OOQ number (R. 23). Without counting the first 
aid ld.ts, First Lieutenant Park took the laundry bag to the garrison 
prison and locked it in the gun room (R. ll, 12, 14, 21). He then made 
a for,nal report of the incident and ,vas called to the Provost Marshal•s 
of!ic::e at about 1100 on 31 May 1945 (R. 21, 22}. Sta.ft Sergeant Fol
l011ell, 1lho was Sergeant of the Guard on 31 May 1945, xeceived a tele
phom call to bring the bag o.f kits to the Provost Marshal.ts office 
(R. 22, 24). He unlocked the gun room, took the bag to the Provost 
Marshal's o£fice and gave it to First Lieutenant Park and Lieutenant 
Of'fsha:Dy, the Provost Marshal (R. 24, 25). '1'he bag was tied and he did 
not open it (R. 25). Special Agents Thompson and ltUlhall of tl'8 Federal 
BUreau ot Investigation 118xe in the Provost Marshal•s office (R. 22, 26). 
Mr. Thompson opened the bag and 'counted 53 sealed first-aid ld.ts (R. 'Z7, 
28). It na stipulated in 1'l"iting cy and between the prosecution, the 
defense and the accused· that the value of the 53 parachute first-aid 
kits •s $31.80 (R. 31J Pros. Ex. 4). 

The _accused, after being advised of his rights cy Lieutenant ot.r
•l:la.lV and Special Agent Thompson, made an unnom statement in writing 
on 31Ma71945 (R. 26, Z7, 29). The accused was e:xam1ned for about 
45 mimites be.tore giving the statement (R. 29). He appeared very tired 
and contizmaJ17 yawned (R. 28}. He was not particularly nervous but 
he used his .tingers and bit his fingernails (R. 28, 29}. 'l'1e statement 
as admitted in evidence (R. Z7; Pros. Ex. 3). 

The accused stated that he 'WaS '-4 ;years old, a second lieutenant 
and a pilot at the. Sioux City Arrq Air Base. On 18 December 1944 he· 
had been operated for hernia and when he was released from the hospi• 
tal about 18 Janua.r,r 1945 he immediately xecei'Ved a 30 da.;y leave. He 
1"8Jlt to his home 1n Maple Heights, Ohio, and while .there he got the desire 
to use morphine.· In the .first part of March 1945, about a 11eek or two 
after he xetumed to the air base, he cut a first-aid kit off the hai
r.,ess ot a parachute in Section I Building. He le.ft the base in his 
car, removed the syrette conta1n:lng morphine .from the ld.t and injected 
the morphine into his left arm. He continued to take kits .from Section I 
Building until 24 or 2.5 Ma.y when he cut off l2 with a razor blade. .At 
about 2000 on 30 May he went to the Operations Building for Section III 
and aecu.n,d the key to. the parachute equipment building. '1'tle building 
11'&1l unloclmd. .Bl boltf;Jd the door and started cutting of£ the first-aid 
kita and putting them in a broffll J.:nrr:/' sack. 'While he was doing this, 
a soldier broka into the building by pushing in the door. He did r1ot · 
know hO'lf JD&1'l1' kits he took.from Section I. '!'he morphine habit grew. At 
!inst he •s 1at1s!ied w1th one syt9tte every t110 days and then it grew 
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to two every day. Some dS¥s he took as many as six syrettc injections. 
The first time that he took ,syrettes from !:action llI was on 30 May 
1945. (Pros. E1'• 3). 

After being advised of his rl.ghts the accused made a sm:>m state
ment on 6 August 1945 to Major Ryder, the Investigating Officer (R. 9, 
10; Pros. E::x:s. 1, 2). The statements that he made to Special Agents 
Mulhall and Thompson 11ere substantially correct except that 20 March 1945 
was the correct date 'When he started taking morphine. He admitted Charges 

and II "with the exception of the intent which has been previously 
stated in !ormer testimony by me. 11 .After he was discovered ta.king moI'
phi.ne be ns hospitalized for 28 days and recovered aatisi'actorily from 
its effects. Statements ma.de by him on or about 31 May 1945 'Were made 
'While he 'WU in a highly Ml'VQUS condition (Pros. Ex. 2). 

Specification, Charge III 

Morning Reports, (R. 31; Pros. Ex. 6), supported by the stipulated 
testimony of the Squ.ad.ron Commander (R. 31; Pros. Ex. 5), showed the 
accused1 n3 Aug 45 D.1 to !ll)L 0001, n 11 5 A,ug 45 AVCJL TO ey 1800 4 Aug 45. • 

In his S110m statement of 6 August 1945 to Major ~der, the Investi
gating O!.ficer, the accused stated that the charge of violatin; Article 
of 1llr 61 ns substantially. true. He had been doing nothing around the 
base !or 30 days. He aaked tor a 3 day pass to see his brother 'Who was 
home on a 30 day leave from Europe but he nwas .unable to get it became 
of the cireu.mstances. 11 On 2 August 1945 he could not locate Lieutenant 
Hamlin to .find if there ns ar.i;r charlge in his status. He left at appro.x:l.
mately 0001 on 3 Auguat 1945 to see his brother 'Whom he had not seen .for 
three and a hal.t years and 1lbo was going to the South Pacific. Before 
leaving he left his aister-in-lawt s telephone number. When he was con
tacted by Lieutenant Hannin by telephone he returned immediately and 
arrl.ved at app~ximately 1000 on 4 August 1945 (Pros. Ex. 2). 

4. 1be accused testified {R. 33). On 7 Januar,y 1941 he had an 
acute appendectomy operation (R. 33). While he was in the hospital during 
and after the operation morphine was_ administered to him (R. 33). In 
August of 1942 his enlistment in the cadets was rejected because of a 
deviation in the .right side of his nose (R. 34). In September 1942 
an operation was per.formed on his nose and he was given morphine before 
the operation and afterward to ease severe head pains and headaches 
(R. 34). After being released he had a hemorrhage and later a local 
operation for a swelling in his nose for both of 'Which morphir.e was ad
ministered (R. 34). His active service in the cadets began on l Febl'U
arr 1943 (R. .34). Ha again received morphine 'When be was operated for 
a left inguinal. hernia on .3 or 4 June 1943 (R. 34). On l October 19"4 
be came to Sioux Ci.ty A:l:my' .Air Base as a flight officer and 1ms placed 
in the replacement pool to await his commission a.a a second lieutenant 
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ao that he could become an airplane commander of' four engine equipment 
(R. 34, 3.5). He had an operation tor a right inguinal hernia on 18 er 
19 l)!oember 1944 (R. 35). Baf'ore the operation he was giwn am;ytol.md 
morphiDe (R. 35). '1'he spinal ~sthetic did not take effect and he felt 
pain and 1'18nt into ohock (R. 3.5). After be le!t the hospital. he 11as 
nervous and could not Bit still (R. 35). He had a 30 dq' leave and men 
he got back he reported that be had pain in the abdom1nal. region• right 
testicle and right leg (R. 36). ,In March o! 1945 he was given a crew 
but the f'irst time he new be got sick and the second time he had trouble 
!lying and worried because he thought he was losing the kna.ck o! flying 
(R. 36). That night hens taken to the base hospital. in an am.bulanc:e 
and stayed almost a •ek for treatments for msal. laryngitis, though he 
told the medical officers that bis trouble ivas 11 juat plain fatigue" · 
(R. 71). He was al.10 "1rorried sick" owr .famil;y matters. His 111.f'e 
could not have a child• the;y 11ere ot different religions and bia siater
in-la.w was a "two-bit whore• (R. 7/). When he was put up for a, check 
ride with the standardization B:>ard on 20 .March 1945 be injected the 
morphine .from the er,yrette f'rom his tirst,,..aid kit and passecl the check 
ride (R. 37). In the latter part of March ·or April he started taking. 
morphine f'rom the. f'irswid .kits 1n the parachute room and took it home 
(R. 37). After a 11bile the morphine did not seem to be having any effect 
but only- mads him sweat (R. 38). On 30 1lq when be us apprehended he 
had taken about three grains of morphine (R. 38). 1'he next. dq he ·was 
to. ship to Ardmore• Oklahoma. He eecured. the ke;y to the Section 3 
operations parachute room but 'lt'hen he arrived there the door was open 
and the light was 11t (R. 3S). He 118nt in, locked the door and f':illed 
the laundey' bag with .first-aid kits (R. 38). On bia way out he started.. 
to get a stricken conscience and began to unload the bag behind the 
co1mter when he heard someone at the door (R. 38). Bl" the time he got 

; 	
through the. counter gate, the door had been kicked open (R. 38). . He 
gave Private P'irst CJ.ass Mosier an alibi and hia name and address and 

· lfU there about lS minutes while the enllsted man checked the parachutes 
(R. 39). t;lhe. ltilltar:, Police called for,him at bis home about 0130 or 
0200 on .31 May and he •nt to· the base 8Ild told .the same stoey to First 
Lieutenant Park (R. 39). '.[bat day he talked to Lieutenant ot!ahan;y and 
the Special Agents of the' Federal Bareau ot Invest.igation and 11as ad
vised of his rights (R. 39). The aame day- he n.a put in the hospital · 
and remained tor 28 daya (R. 39). When be was released his base paaa 
waa returned and he waa told to report to Lieutenant ottsha..n1' tor orders 
and to keep in touch with him b;y ca]Hng awry day because there 110uld 
be papera to sign (R. 39. 40). '!be accused contacted him eveey dq 
and signed papen for about 10 days but a.tter that was told to ·contact 
him once a w.ek (R. '°)• The accuaed•a brother arrived f'rom. Europe on 
4 Jul;y and came hbme on a 30 day leave (R. 41). . He had :not seen his 
brother £or approx:1.matel;y three and a half years and hi• f'ather wrote 
a letter asking him to get a leave (R. 41) • Oil 2 August attar 1600 ha 
118nt out to the base to see .Lieutenant Hannin, the Courts and B:>ards 
Off'ioer., but he had left tor the afternoon (R. '1.) • 1 When he 11ent to 
see his brother., he left hill telephone mnber (R. ·.Q., 47). }JI soon a.a 
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he arrived home his father told him that a call had c0t1e from the base 
(R. 41). He immediately called Ueutenant Hamlin and was told to report 
the next morning, Saturday, at 0800 (R. 42). He tried to get back and 
called Lieutenant Harmin llhen he ns 100 miles from Sioux City and was 
told to report at 0800 on Monday, 6 August (R. 42). Olrlng this time 
he 1'13.S unassigned and was not performing any duties (R. 42). 

Under cross-examination the accused testified that he had asked 
, Ueutenant Hamlin about the second week 1n July whether he could get a 
3 day pan aIJd wu told not to try (R. 42, 43). He never secured per

. mission f'rom a:rr:r o.t!ioer to go to Ohio llhich ns around 700 miles (R. 43). 
On the night. o.r 30 May he cut the first-aid kits .trom harnesses ldth a 
razor blacb that he had in his car (R. 43). He ns in a replacement 
training unit and all crew •re shipped to Ardmore on 3l :May lvhen Sioux 
City Arm:, Air Base ,ra.s being changed over to B-29 1s (R. 43, 44). .Arter 
his operation in March 1945 he began to have a fear of the B-17 and had 
no faith in the ship (R. 44). He did not know if he would hava the .tear 
1n any other ship because he had not been 1n any other ship (R. 44). 
Prior to that time he had not been giving himael.t injections of morphine 
(R. ,44). Temporarily the morphine seemed to overcome his fear (R. 44). 
He was almost ready to go overseas and tried his best to go (R. 44). 
He .inquired about getting relieved from !lying but did not mention his , 
fear ot the B-17 (R. 44). He did not seek assistance .concerning his 
tamily affairs because if his sister-in-law•s conduct became kno11Il it 
110uld embarrass his rather-in-law, 1lho was a minister (R. 44, 45}. He 
never· sought the advioe of a psy'chiatrist con03rning hie fear of the 
B-17 and never advised the medical officers that he 11as taking morphine 
(R. -47, 48}. 

On redirect examination the accused stated that he had not had 
any previous tear o.r fiying (R.. 45}. He wanted to go overseaa with 
his crew and took the morphine ao that he could fl:r (R. 45}. He was 
married on 3 December :J,944 and all his worries came atter that (R. 4S} • 

. About 1 March 1945 he was first assigned to a crew (R. 45}. , He had . 

never been told that he 1la8 :required to -~ within ~ tixed distance 

of' Sioux City and the base policy regarding the diatance had never been 

explained to him (R. 47}. On the night o.r 30 :May he tboug~that be 1R1B 

under the influence of morphine when he wnt to the parachute building 

because he had taken three grains of morphine dur.Lng the day (R. 48). 


On examination b,- the court the accused admitted that 'When he 119nt 
into the Parachute Building on 30 May he 118.S ~ng .tirst-aid kita bit. 
he was only" interuted in the morphine that was 1n ·the kits (R. 46}. 
He did not know how many first-aid kits he took but he .was present imen 
Kr. ~ompson count.ct S3 (R. 46). He.-.s absent without leave from Sioux 
City .Army Air Base from. ·3_ August to 4 August l94S and no one bad told 
bl.a that he could leave (R. 4~ 47}. He has never read the base regu- · 
lation that states the lilld.t that an officer ma:r go .trom the base with
out orders (R. 47). · · · 
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It was stipulated by and between the prosecution, the detense and 
the accused that if the tollowing persons were present they would testify 
substantially as t'ollows concerning the accused I s character (R. 32). 
Frank H. Vacha, "11ef of' Police, Maple. Heights, Ohio, has lcnovin the 
accw,ed f'or·the past 20 years and found him to be horest, ambitious and 
cooperative. He· comes from a fine family who are highly NM>ected in· 
the oommunity (R.· 32). 1he Reverend Joseph w. Koudelka, Pastor of' St. 
~nceslaus Q>.urch, Maple Heights, Ohio, 110uld testify that the. accused 
was a fo:nuer student in the parish school,· is honest· and ambitious and 
can be trusted anywhere (R. 32). Mr• .l. E. Hadfield, Superintendent or 
Schools, Maple Heights, Ohio, would testify that the accused graduated 
tran :Maple Heights High School in June 1939 1n the upper f'ourt.h of his . 
class. on the OSU Pqchological. '.lest his centile rank us _78. Ee comes 
or a good family, is respected by pupils and teachers alike and is of 
excellent character (R. ;321 33). It 1'&8 further stipl'.llated that it 
captain Gerald R. -uach, Medical, Corps, were present, he would·testify 
,in accordance with a sworn statement made b;r him to Major Rvder, the 
Investigating Officer (R. 1$1 49). He had examined and observed the 
accused from 31 Ma;y to 23 June 1945 in the Station Hospital (R. /$). 
The accused adm:I.tted his !ear 9f :f'lying and that he had taken morphine 
to quiet his nerves (R. 48). · He expressed a sigh of relief when he ns 
advised tlul.t he 110uld not· have to i'J.y' again (R. 48). It is his opinion 
that it the accused were to return to fiying he ·would again start 
tald.ng morphine to combat bis fear of' f'l.y:lng (R. 48, 49). It was fur
ther stipulated that it the Beverend c. E. · F:z:edricksen, Pastor of the 
st. Paul Luthern <hurch, · OUToll, Nebraska, •re present he would teatii':y 
in accordance with a letter dated 29 June 1945 (R. 49). Ee had 1114.de . 
pastoral calls on the accused dur.Lng his operation in December 1944 and 
the accused spent pert o! his convalescent leave in his home. Ea.rl.1' 
1n March 1945 be perceived that the accwsed was becoming more and more 
restless and nervous, losing hold on himself and going down to nothing 
1n weight and health (R. 49, .50). 

s. The accused officer, having becane more or less addicted to 
the use of morphine as a result of a series of surgical. operations where
in that drug 118.S employed, entered a Parachute Building o! a Section 
other than his own,· at a time when the bulldii;ig n.s unguarded and bolted 
the door behind him. There he cut loose .from parachute harnesses tift;y
three first-aid k:1.ta containing S7r9ttes of morphine which be ~ pla<:ied 
in a laundry bag to take away when he was · interrupted b7 the return o! 
the· soldier in charge of the building who broke in the door and discovered 
him. The clear and adm:l.tted purpose ot the accused us to steal the 
morphine. , The record is some1'hat unsatisfactory in its failure to show , 
the extent o! his a~ction and lack ot medical testimony as to the 
ei'1.'ect ot that. conditJ.~n upon the 1118ntal. responsibility ot the accused. 
Howner, he was not dr1ven b7 a craving tor the UM of the drug at. that 
time, as he. had had three grains that day. Ills purpose was J'.lOt inaediate 
relief, bat. future supply, as b;r his own testimony he sought to equip 
him.sell wLth a plenty or morphine in view o.t an impending change ot 
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sta.tionl' Medical testimony was readily' available to either side, but 
the accuoed introduced onl,- the stipulated testimony of a medical of:fi 
e2r to show that his use or morphine 11as impelled by his tear or fiyi.ng 
and that he 110uld probably'. return to the use of the drug it he were 
required to fly. 1he accused pleaded guilty to the charges ot house
breaking and larceny. 

The first-aid kits taken b;y the accused 1tere military' property., ot 
the specitied value ot $31.SO. Although their asportation b;y the accused 
,ra.s interrupted by the timely' return. of the custodian, the larcen;r/was 
complete. (Ol 1'44215., watson., Dig. Op. JAG 1912-40., sec. 452 (1)., Dig, Op. 
JAG 1922., p. ~). . . . ·' 

The evidence "1'18.S sufficient to support the findings .or guilt,- of 
the offenses above discussed as Yell. as o:t the additional offense of· 
absence without leaw for one da,- on a later occasion, as specii'ied., 
when the accused 1"mt without permission beyond the authorized distance 
from his station; to visit his home and see his brother, returned .tram 

· service overseas. · 

Colonel Schauffler, the Preld.dent; or the Q:>urt, withdrew from the 
court ,mile the proaecution1s second witness -.ms being eiamined and took 
no further part. in the' consideration ot the case (R. 12). l'tdle the 
witness was testif'ying, this officer realized that he bad previo~ 
studied the same evidence either in connection with reclassification 
proceedings or as a member, of a Flying Evaluation B:>ard {R. 12). nie 
action of the President was in conformity with the provisions of the. 
Y.anual tor Courts-Kartial, 1928, paragraph 57., and no substantial right 
of the accused was affected. · 

6~ War ntpartment records show that the accused is 24 years ct 
age and the record of trial shO'll'S that he is married. He 'is a nati'V'!I 
of Ohio and a resident of Maple Heights, Ohio. He is a graduate ot 
high school and attended Ohio State Uni-versity tor t1ro ,-ears and ease 
School ot Applied Science tor a half year majoring in electrical engine
ering but did not graduate from. either. In civilian lite he was em
ployed from July 1942 to Februar;r 1943 1n IQnn., Massachusetts by General 

· Electric company as a test engineer on new designs of aircraft turbo. 

superchargers.· Be enlisted in the J;J:,rr::t 1 February 191.3 and became an 

aviation cadet. He 11'8.S appointed a fiight officer on· 23 May 1944 upon 

graduation trom the Pilot School, .ldvanoe Twin Engine, Fort SUmner, New 

Uex:1co, and ns ordered to acti'V'e duty in'the J.1r Corps•. On 8 November 


· 1944 he was appointed a second lieutenant, .A:nrr, of the .U:ri:ited States, 

· and o~red to active duty in the .Air Corps. · ' 

'7, 2tie court ns legally conatituted and had jurisdiction of 
the pera1cn and the subject matter. No errors injurioti.sl)" affecting 
t.he wbatantial rights of the accused 11ere comm:Ltted during the trial. 
In the opinion of the B:>az,'d of BaTiew the reoord of trial is legally 
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sufficient to support the findings ot gullty, to support the sentence 
aa approved by the reviewing authority, and to warrant confirmation 
thereof'. Dismissal is authorized ,f'or the violation by an off'icer ot 
Articles of war 93, 94;and 61. 

Jud~ Advocate. 

Judge Advocate.· 

\ 
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SFJO:~ - Cl{ 286742 1st Ind '·~'. i: :,
.~·J. 'I>; 

Hq A.SF, JAGO, Washington 25, D. C. 

TOa The Secretary of War 

. 1. Pursuant to Executive Order No. 9556, dated 26 Yay 1945, 
there· are transmitted herewith for your action the record of trial ar.d 
the opinicn of' the Board of Review in the case of Second Lieutenant 
W'illiam J, Chylik (0-928307), Air Corps. · 

2. Upoo trial by general court-martial this officer pleaded, 
guilty to and was found guilty of housebreaking by the unlawful entry 
of a parachute building at Sioiix City Army Air Base, Sioux City, Iowa, 
on 30 Mayl945 in violation of.Article of War 93 (Specification, 
Charge I) and larceny of military property, fifty-three parachute 
first-ai,d kits of the value of $31.80, at the· same time ar)d place, · 
in violation of Article of War 94 (Specification, Cmrge II). Upon 
pleas of not guilty, he ms ale() ·round guilty of absence w.i.thout leave 
for one day from his organization at the same Base from 3 August to 
4 August 1945., ::1n violation of Article of War 61 (Specification, Charge 
III), He was sentenced to be dismissed the service, to forfeit all 
pay and all01Yances due or to becane due, and to be confined at hardr 
l.abor, at such place as the reviewing authority might direct, for two 
(2) ye'irs, .The reviewing authority approved only so much ·of the 
sentence as/provided for dismfssal, fori'oiture of all pay and .:i.llow- · 
ances due or to becane due a<ld cmfinement at hard l.abor for one (l.) 
year, and forwarded the recorcl of trial for ~ction und~ Article of 
war 48. · 

. . 

J. .1 summary of the e'Vidence nay be found in the accanpanying 
opinion of the Board ot Review. The Board 1s or the opin1cn that the 
reeord of trial 18 legally 11ut'tioient to eupport the findinfl ot 
gu.ilt7 an! the sentence, &e approved by tho revir,dng authoritr, and 
to nrra.nt ccnfirmation of the eentance•. I ccncur _in that opinim • 

•
:A.t Sioux City Anny Air Ba.et, Sioux Cit7, Iowa, on the evening 

of 30 t:ay 1945, the accused o!'!'icer unlawfully entered a para.ohute 
building of a section other than hi1 own, while the cuatodian was ou.t 
and the wilding unoccupied. After bolting th.e door behind him, ha 
out fift;v:-three, !iret-ilid kits loose !'ran parachute harneuea and ha.d 
placed them in a laundry bag to take away- when he wae diecovered and 
interrupted by the return or the building ·c~stodian•. The kit1 were 

.· military property of the value or $31.80. The purpo,e of the· accuud 
\'Ir.ls to steal the first-a.id kits for the morphine contained in them. 
He had b ecoine addicted to morphine as a result of the medioal .us a ot · 
that drug 1n a series of surgical operaticna which he had undersone 
before and· during his military- service, and to quiet his nerves and 
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al.18¥ a fear o! fJ.¥ing which he had developed. His other offense, 

nbsence without leave frau 3 to 4 August 1945, occurred 19hen he went 

without permission fran his station at Sioux City, Iowa, to his home 

in Ohio to sea his brother, returned £ran service overseas. The 


.	extent o! the accused ts drug addiction is somellb.at unsatisfactorily 

defined by the sparse medical testimony .in the record, but his actions 

we... ~ not impelled by craving for morphine for immediate relief, as., 

by his own testimony, he had had three grains that. d3v7, and his pur

pose -was to supply himself with the drug in view of an impending 

change of station. It is clear, however, that the offense had its 

origin and motivation in the drug addiction or the accused rather than 

in arr:r basic criminality o! character. 


I recommend that the sentence as approved by the reviewing 

authority be confirmed, but.that the forfeitures be re.mitted,. that 

the sentence as thus modified be carried into execution, and that a 

United States Disciplinary Barracks be designated as the place o! con

finement. 


4. Inclosed is a form o! action designed to carry into effect 

the foregoing recamnendatio."l, should it meet nth your approval. 


u· . ·~)r{l \--~ 
.\ 

. ' ~----- ' 2 	Incls THOMAS H. GREEN 

l - Record o! trial Brigadier General, U.S.A. 

2 - Form of action Acting The Judge Advocate General 


( Sentence as confirmed by reviewt.ng authority confirmed tut !'or!'eitures rt"mitted. 
Sentence as modified ordered executed. GCMO 4?4, lS .Nov 194S). 
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WAR DEPARTMENT (;01)
A:rm::f Service Forces 

In the Office of 1he Judge Ad:vooate General 
Washington, D. c. 

SPJGK • CM 286874 

2 5 SEP 1Q45 

UNITED STATES 	 ) FOURTH SERVICE COMMA.ND 
) ARMY SERVICE FORCES 
) 

. Trial by G.C.M., convened at Camp 
Second Lieutenant GORDON H. ~ Shelby, Missiasippi, 4 September 
EDWARDS (0-1997067), Medical ) 1945. Dismissal. 
Administra.tiTe Corps. ) 

·----------------------------OPINION of the BOARD OF REVIEW' 
LUCKIE, MOYSE and SYKES, Judge Advooates. 

1. The record of trial in the case of the officer named a.bove has 
been examined by the Bo~d ot Review and the Boa.rd submits this, its 
opillion, to The Judge Advocate General. 

' 2. The accused was tried upon the following Charge and Specificationa 

CHARGEa Violation of the 93rd Article of War. 

Speoificationa In that Second Lieutenant Gordon H. Edwards, 
Medios.l Administrative Corps, 14.73 Servioe Command Unit, Camp 
Shelby, Mississippi, did, a.t Jackson, Mississippi, on or a.bout 
25 July 1945, with intent to commit a. felo~, viz, rape, comm!t 
an use.ult upon Juliette McDonald by willfully and feloniously 
seizing the aaid Juliette McDon~ld, laying his hands upon her, 
holding her, pla.cing his ha.nds under her clothing and upon her 
private parts, a.nd attempting to throw her on the floor. 

He pleaded not guilty to the Cbarge a.nd Specification. He was found guilty 
except the words, ''with intent to oommit a felony, viz. rape; commit an 
assault upon Juliette McDonald by willfully and. feloniously seizing the said 
Juliette McDonald, laying his hands upon her, holding her, placing his hand.a 
under her clothing and upon her private parts, and s.ttempting to throw her 
on the floor." substituting therefor the words, '\vrongfully a.sse.ul t Juliette 
McDonald by laying his hallds upon her, holding her, placing his hands um.er 
her clothing and upon her private parts without her consent. 11 of the excepted 
words, not guilty, a.nd of the substituted words, guilty, in 'Violation of 
Article of War 95., and wa.a sentenced to be dismiued the aervioe. No evidence 
of a.n.y previous conviction wa.s introduced. The reviewing e.uthority approved 
only so much of the .findings of guilty as inTolved wrongfully assaulting, at 
the time and plaoe alleged, Juliette McDonald by lating his hands upon her, 
holding her, placing hia hands under her clothing and upon her private parts 
without her oonaent in violation of Article of War 96, approved the sentence, 
and forwarded the record of trial tor action under Article of Wa.r 48. 
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3. The evidence tor the proseoution shows that about 0200 hour• on 
25 July 1945, the a.ooused (la.ter identified bJ( Juliette McDonald u her 
a.ssailant), who had been drinking but was not drunk, entered an elevator 
in the Dlwards Hotel, Ja.ckson, Mississippi, aJ'ld a.eked to be taken to the 
12th floor where he he.d engaged a room the da.y before. The eleva.tor was 
opera.tad by Juliette MoDon.a.l.d, a ,O-year old negro woma.n, then seven monthll 
pregnant. Upon ree.ohing the desigxia.ted floor, the operator then opened the 
door of the elevator for a.oouaed to leave. Accused told her th.at he wa.s 
not going to get oft, and a.f'ter the operator informed him she would return 
him to the first floor, said that he was not· going back there. When •he 
attempted to- go to the first floor, a.ocuaed grabbed the operating handle 
and stopped the elen.tor. He pushed tha opera.tor,· started scuffling with 
her and add, •.ur, come on, I will pay 7ou." She retu1ed his ofter. With• 
out permission, be "grabbed" her in "her priva.tu" under her skirt, tearing 
loose the "undies" which had been fastened with a. pin. With his other hand, 
he held her ahoulder and attempted to thrOW" her to the floor ot the elentor. 
Acouaed, also, "unzipped" hh trousera. Hi.a victim was afraid ot h1.m and 
made no outory. About ten or fU'teen mi.mites att.r the elentor had left 
the first floor, a bell boy, observing that it ata.yed at the 12th floor, 
went to that floor in another elevator to ucertain the ca.use of the del~ 
in returning•. Be observed through the glass panels on the door a •soldier" 
1truggling with and apparently achoking" Juliett• McDonald. Aocuud. then . 
"got off the elevator and went to the room.11 and the opera.tor wa.s ta.ken 
down to the first floor in the other elevator (R. 7-12,16,17,19-24,26,27,29-31, 
33-36,38-40,43,44). 

A short time la.ter, the hotel detective and the military polioe 

were aUllUll.Oned. They brought Juliette to th• door of a.ooused' a room to 

identify him. Aooueed was a.ttired only in his undergarments and the light 

we.a not bright. At first, she stated that she did not reoognir.e him but 

immediately thereafter a aid, "I oan't tell because he is not dressed." 

About thirty minutea later, when aocuaed was brought, under arrest, to the. 

lobby- of the hotel, 1he definitely r•oogni&ed him as her assailant (R. 13,14, 

32,43,45-50,62-55,69-64). 


Juliette llcDonald wa..s en.mined by a doctor "that morning. 11 The 

examination disclosed •a out in the left aid• of the vulva just external 

to the vaginal orifioe. ••• about; 3/4 of an inoh in length and about l/16th 

of a.n inoh in depth." She teatifie4 that the out wa.a 011.used b7 a.ocuaed '• 

attaolc. Several •pot.I which w•re red. or brown in oolor appeared on the 

floor of the elevator, on·the 'Yiotim'• n\Uldiea• and a.bo on aoouaed's 


· trouaera (R. 13,16,25,28,37,64,66,66J Proa. Ex. H). 

Photographs of the hot.l lobby and the exterior a.nd interior ot 

the elevator in which the a.saault occurred were introduced in evidence 

(R. 66-68J Proa. Exa. A•G). 
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4. For the defense., it wu stipulated that if Robert Wehr were pre,ent 
in court he would testify that he is a professor at Florida State College, 
I.akeland., Florida., that he baa known aooused for tive ;yea.rs, that accused 
worked his way through college, that a.cou.sed's rather died when aoowsed wu 
14 ;yea.re of age., that aoouaed wa.s pcydca.l education instructor during hi• 
la.st college year, that accused was president ot hia fraternity and a member 
of the intertraternity council, tha.t he has never known &l:liY'thing to reflect 
on aoouaed'a good moral chara.oter, and that aocwsed graduated from Medical 
Administrative Corps Officer•' candidate School on 28 Ml.rah 1945 (R. 66, 
Det. Ex. 1). . 

A letter from Major Herold L. Crook 1raJI introduced in evidence 
without objection (R. 66). In thi1 letter, it is atated that Major Crook 
H.11' aooused "several times daily" from 12 May 1945 to 15 June 1945 at 
Kennedy Genera.l Hospital, Memphis, Tennessee., that e.oouaed waa prompt a.nd 
courteous in performing his dutie• u "14• .A..C. n for Wards 4., 9 and 6, am 
that he would "rate" aoowsed as follows a Character - exoellentJ leader1:iu.p• 
exoellentJ aggreuivenea1 - superiorJ initiative - auperior, and attention 
to duty - excellent (R. 66J Def. EJ:. 2). 

It we.a atipula.ted that at the tiu of trial the acouaed wa.1 20 
ye&rs of age. 

Accused,. after a.n explanation or his righta u a witneu., elected 
to remain silent; (R. 67). 

5. It is unneoeesa.ry to reoapi tula.te the evidence 'Which clea.rly and 
a.bullda.ntly establishes that the. accused at the time l!IIld place alleged., Without 
justification or excuse, assaulted in an obscene a.nd atrenuous lllam10r a young 
oolo red woman who 1'8.8 operating a hotel elevator in which the atte.ok oocurred. 
The evidenoe beyond a reasonable doubt establishea every element ot the of
fense of which the aocuaed wu .found guilty in violation ot Artiole of Wa.r 96. 

6. 'War Department records disoloae that this officer is 20-1/2 yea.ra 
of age, single and is a high school graduate. He attended Florida Southern 
College a.a a pre-medical student for three years but did not graduate. · He 
entered the service on 1 May 1944 and upon subsequent attendance at the Medioal 
.Administrative Corps Of'fioer Candidate School, Carlisle BarraclaJ. Ca.rliale. 
Pennaylva.nia. he was, on 28 March 1945., temporarily appointed and commissioned. 
a second lieutenant in the Medical .Adminhtrative Corps, Arm::/ of the United 
States. · · 

T. The court wu legally oonatituted and had jurisdiction ot the penon 
and subject J!l,8.tter. No erron injuriously a.t'.feoting the substantial rights 
of the aocuaed were om:md.tted during the trial. In the opinion of the Board 
o~ Revi.- the record of trial is legally auffioient to support the f'i.ndinga 
of gullty- as approved by the revifting authority al.Id. the sentence am to 
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warrant oontirma.tion qf the aentenoe. Dbmiual 1a a.uthorized upon oonvio• 
tion of a violation ot Artiol• .or War 96. 

.·Judge Advooate 

• Judge Ad"°°a.te 

~,x;;;f.9~w.ge .Advooate 
-------------· 
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SPJGK - CM 286874 lat Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO• The Seoreta.ry of Wa.r 

1. Pursuant to Exeoutive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Boa.rd of Review in the oaae of Second Lieutenant Gordon 
H. Edwards (0-1997067), Medica.l Administrative Corps. 

2. Upon trial by general court-martial this officer pleaded not 
guilty to a violation of the 93rd Article of War and its Specifioation 
thereunier alleging assault with intent to oommit rape. He wa.s found 
guilty except the words, 'with intent to commit a felony, viz, rapeJ · 
oommit e.n assault upon Juliette McDonald by willfully and feloniously 
seizing the said Juliette McDonald, laying his hands upon her, holding 
her, placing his hands under her clothing and upon her private parts, 
and attempting to throw her on the floor," substituting therefor the 
words, "wrongfully assault Juliette McDonald by laying his hands upon 
her, holding her, plaoing his hands under her clothing and upon her 
private pa.rts without her oonsent," of the excepted words, not guilty, 
and of the substituted words, guilty, in violation of Artiole of War 
95. He was sentenced to be dismissed the service. No evidence was in
troduced of any previous conviction. The reviewing authority approved 
only so much of the find~ngs of guilty as involved wrongfully assaulting, 
at the time and plaoe alleged, Juliette McDonald by laying his hands 
upon her, holding her, plaoing his hands under her olothing and upon 
her private parts without her con.sent in violation of Artiole ot War 96, 
approved the sentence, and forwarded the reoord ot trial tor action under 
Article of War 48. 

3. A. summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board· that the record 
of trial is legally sufficient to support the findings and sentence and to 
warrant oonfirmation of the sentence. 

At about 0200 on 25 July 1946 accu•ed entered an elevator of the 
hotel at which he wu staying· and asked the 20-year old negro woman operator 
to take him to the twelfth floor. Upon arrivai at the designated floor he 
refused to leave the elevator. When the operator attempted to return ac
ouaed to the first floor he grabbed the operating handle of the elevator 
and stopped it. ITs then·began souttlingwith her and said., "lilr, oome on, 
I will pay you. st Upon ref'uaal of hia offer and without her consent, he 
ttgrabbed" her in uher privates" under her skirt, tearing loose her "undies" 
and attempted to throw her to the floor. ITs nunzipped" his trousers. Upon 
being observed by a bell boy he got off the eleva.tor and went to his room. 
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A medice.l examination of the female opera.tor disclosed "a. out in the hf't, 
aide of the wlva just external to the vaginal orifice ••• about 3/4 of . 
an inch in length and a.bout l/16th of an inch in depth11 which she teatified 
resul~ed from accueed's atta.ck. 

Accused's conduct wa.s inexcusable. I recommend that the finding, 
of guilty a.s approved by the reviewing authority and the sentence be con
firmed and oa.rried into execution. 

4. Inolosed is a form of a.otion designed to carry into execution the 
foregoing recommendation, should it meet with your approval. 

--~ . ,-'ti· ·) 
, ·~ - ' "~·.~"'-~......,,. 

I 
2 Inola MYR N c. CRAMER 

1. Record of trial Major General 
2. Form of action The Judge Advocate Genera.! 

( Sentence confirmed and ordered executed. GCMO 4781 15 Nov 1945) • 
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WAR IEPARTMENT 
(307) · Army Service Forces 

In the Office or The Judge Advocate General 
Washington 25, n. c. · 

SPJGH - CU 288015 

UNITED STATES } ARMY AIR FORCES 
) EAS'.IERN FLYING TRAINING c:otll.AND 

v. ) 
} Trial by o.c.M., convened at 

First Lieutenant ANDREW l'f. ) Maxwell Field, Alabama, 21 
GILES (0-1171550), Air ) and 22 August 1945. Dismissal, 
Corps. ) total i'ori'eitures and confine

} ment for £ive (5) years. 

OPINION o! the roAFll OF 1EVIEW 

TAPPY, GAMBT1ELL and TmVETHAN, Judge .Advocates 


l. '!he Board ot Review has examined the record o! trial in the 
case o! the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. 'Ihe accused was tried upon the following Char6'3s and Specifi 
cations: 

CHARGE I: Violation of the 92nd Article or War. 

Specification: In that First Lieutenant Andrew w. Giles, Squad
ron H, 2132nd. AAF Base Unit, Ma.::icwell Field, .Alabama, did, 
at :Montgomery, Alabama, on or about 14 June 1945, forcibly 
and feloniously, against her 'll'ill, have ca.rna.l knowledge 
o! one .Annie c. Brown. 

CHA..~ n: Violati.on or the 93rd. Article of' War. 

Specification: In that First Lieutenant Andrew w. Giles, *** 
did, at Montgomery, Alabama, on or about 14 June 19451 com
mit the crime of' sodomy, by feloniously and against the 
order o! nature, having camal connection, per os, with one 
Annie c. Brown • 

.Accused pleaded not guilty to all Charges and Speci!ications. He was 
!ound gull ty or only so much of' the Specification of Charge I as in
volves an att.empt to rape, not guilty or Charge I but guilty of' a vio
lation o! the 96th Article of War, and guilty of' Charge II and its 
Specification. No evidence or any previous conviction 'ftaS introduced. 
He was sentenced to dismissal, total forfeitures and confinement tor 
five years. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 
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3. The prosecution introduced evidence to show that about 9 p.m.. on 
the evening of 14 Ju.De 1945, the prosecutrix, Polly Brown, accompanied by 
f'our other girls, Helen Keevan, Georgia Ellen 'l'Ucker, Lottie Ru~r and 
Jo Ellen Rudder, the last two named girls being cousins of the prosecutrix, 
visited an establishment kno'Wll as the Blue Room in Montgomery, Alabama. 
Polly Bro11n was eighteen ;years of age and unmarried (R. 7-'J, 72, 73, 88, 
100). The accused who ,uas also at the Blue Room. came to t.he table occupied 
by the girls, asked Polly for a dance and thereafter danced nth her sev
eral times. A.t Poll)"'& invitation he· joined the girls at their table. 
EventuallT a private and a sergeant also joined the sroup. During the 
hour the girls were at the Blue Roan they each consumed one mi.xed drink 
ot nma am Coca o:>la. About 10 p.m. the group left the Blue Room to visit 
another establishment known as 'Ihe High Hat. Accused o:mveyed the party 
in his bluish-green convertible Ford .A.utanobile, stopping on the way at 
a .fruit stand to see if he could cash a check inasmuch as he 'Was practi 
cally out of funds. At the High Hat Polly again danced several times with 
acCUBed and con.awned nothing stronger than a drink of Coca Cola. Some
time between 11 and 11:30 p.m. the girls prepared to leave 11:lnce Polly• s 
mother had told them to be hane by 11130 p.m. (R. 9-12, 31, 72-75, 80, 
88-90, 100-103., 133). Up to this point accused's conduct had been polite 
and courteous (R. 94). 

Polly and accused 118.lked from the High Hat while the rest of' 
the part7 lingered f'or a few minutes until one of the girls .tinished 
dancing. After Poll,- entered his automobile, accused ran it in reverse 
gear for a short ways., tumed it about and then instead of' stopping at 
the entrance to the High Hat drove ott 'With Polly at a rapid rate ot 
speed. Polly's girl friends emerged from the High Hat about. the time 
accused sped away and eventual.ly two of them -went tith a taxi driver to 
search for her but 'Without success. During the ride Polly screamed and 
begged accused to let her out o! the automobile but accused continued on 
his course in.fonning her that he had something which would make. her stop 
screaming and also threatening to wreck the auto if she refused to be 
quiet. Eventually accused turned do'Wn a narrow wooded country road knovm 
as Narrow Lane Road and brought the car to a stop near a bridge ( R. 12-U., 
19., 20, 32, 33.,. 64, 75, 76, 82, 92., 104, 105). 

Accused then demanded that Polly remove her underpants. She 

refused to do so and jumping from the automobile she fied do'Wll the road 

but accused overtook her and .pulled her back to the auto. He then drove 

of'f slowiy commencing to remove his shirt and trousers and holding Polly 

by the arm as she sought to leave .the car. After rem.ovi.Dg his shirt he. 

brouglit the slowly moving vehicle to a stop near a second bridge and com

pleted the removal of his trousers (R. 14., 39., 41., 42, 63, 64). He again 

insisted that Polly remove her pants and when she retused to do so., he 

removed th8Jll 'While she screamed and tried to get away. She was men

struating at the time and was waring a sanitary pad inside two pairs of 

pants. After accused removed both pairs ot pants he forced Polly do,m 

upon the seat with her feet pointed toward the steering wheel and her 
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P.ead hanging out of the opposite door. Despite her entreaties that he 
desist, he forced her legs apart with his hands arrl putting one of his 
legs on the seat and the other under the steering wheel he lay upon her 
and inserted his penis about an inch into her vagina, holding one or her 
anns behind her and placing one of his hands over her mouth. She tried 
to rise but was unable to because, as she e:xpressed it, accused •twas a 
man V1eighing 200 and I only weigh 90 pounds" (R. 14, 15., 42.-47, 64, 65) • 
.Uthough she pushed accused and managed to close her legs once, accused 
pried them· open. He could not effect a deep penetration with his sexual 
organ but penetrated to such extent that for three days thereafter she 
walked "straddled legs" (R. 14, 15, 42.-47, 64-69). 

Accused remained on top of Polly for about five minutes but 
did not complete the act or intercourse. He then infonned Polly that it 
be could not accomplish bis purpose in that manner she could do it by 
mouth. As he pennitted her to rise she jumped from the auto IJ!ld fled 
down the road. crossing a wooden bridge she caught her heel in the 
planking and fell bruising her lips and skinning her knees. Overtaking 
her accused dragged her back to the 21,uto and then drove on aways until 
he neared another bridge 'Where he came to a stop (R. 15-17, 48-50., SS). 
Then, grasping her head he forced it down toward his penis and as she 
screamed 11he rammed it• into her mouth. Moving her head up and down he 
told her •a little less of the teeth and a little more of the tongue" and 
then instructed her to rub hie stoma.ch and play with his testicles. She 
complied w.ith his last instructions because, as she expressed it, "I 
couldn't help myself" and "I thought.if I didn't do everything he 110uld 
kill me 11 (R. 191 20, S2, S.'.3, 69). Polly struggled for several minutes 
to remove her head until f'inally accused released her· as an autcmobile 
approached rrom the rear, warning her not to atr.r aey funny- buainass.n 
Accuse!i started his autanobile and as he began to drive off, Polly 
jumped from the car landing in a ditch alongside the road and tearing 
her dress on a barbed wire fence. Sha crawled fran the ditch as accused's 
auto moved off and hailed a truck operated by one John Hannon 'Which wa1 
just passing. The truck failed to stop and Polly then ran to the other 
side of the road and concealed herself in the bushes bordering it (R. 20, 
21, SS-S7). 

It was about midnight as John Hannon approached to within· 200 
to 225 feet of accused1s parked automobile and saw a woman get out of 
the car. The lights of accused• s car then flashed on and as it was driven 
off across the bridge nearby its lights were extinguished. As Hannon 
drew opposite the place where accused's car had been i:s,rk8d, he saw Polly 
run into the road sh01~ting and waving her hands but he refused to stop. 
Proceeding to a neighbor's house farther down the road, Hannon awakered 
Wl.lliam Granthum and the ho :returned to the scene in Hannon•s truck. 
Accused•s auto passed them as they drove slowfy' along looldng for the 
girl (R. ll0-114, l.25, l.26). Polly 'Who had remained concealed in the 
roadside bushes tor some thirty minutes during l'lhich accused•s auto 
passed by three times shouted as Hannon• a truck approached her hiding 
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place. As she clambered aboard the truck she was upset and crying, her 
hands and arms 'Were scratched, her hair disarranged and her clothing soiled. 
Sl8 complained that a soldier threatened her lite, treated. her roughly, 
attempted to rape her and that mn she once escaped tram him he pushed 
her to the gravel road. She also made some statement about having thought 
that accused possessed a gun and a hypodermic needle. Hamon conveyed her 
to the High Hat and finding her friends had departed he then brought her 
to her hQme (R. 23, 24, ;4, 114-116, 119-121, 123, 126-]Jo). 

Arriving hane about l a.m. Polly put on a pair of pants and her 
sister aroused her mother to 1rhom PoJ.lT complained that she had been mis
tre.s.ted by accused and pointed to her mouth. Polly could hardly fllk, her 
lips •re bruised, her arms and legs cut and scratched, her neck red, her 
dress torn and soiled and her hair mussed. Her lips had been damaged by · 
her fall on the bridge and her dress torn by the barbed wire and soiled 
tram the ditch (R. 22, 24, ~, 71, 93, 133-13.5). Shortly thereafter Polly 
and her folks drove off to search for the other girls Tdlo had been with 
Polly and met them at a nearby corner coming home in a taxicab (R. SB, 76, 
71, 82, 83, 92, 93). . . 

.,, . . 

Three days later on Sunday, 17 June 1945, Poll:r and some ~l 
1'riends ,vere 11al.king about at a place called Oak Park where they met a 
Lieutenant w.u:Liam111 11ho "RB a 1'r::t.end ot a neighbor of' P.olly• a. Atter 
aome conversation, ·Polly related at least a port.ion ot her exper::t.ence 
,rith accused. · She told him no nact" had been comnitted but probab]Jr · 
would have been it an auto had not come past. The lieutenant told her to 
report it to the provost marshal but Polly never did so. Lieutenant 
1'11ll.iams also asked her 1rhat damage had been done arid Poll7 stated that her 
girl friends bad incurred $14 taxicab· tare searching tor her and that she 
had suffered 15 damage to her shoes and $15 damage to her dress (R. 26
29). The dress ahe had wom that night belonged to her friend Helen 
Keewn (R. 30). ,:hereafter Lieutenant Wllliams called at her house on 
the following Monday evening and telephoned her on Tue:sday (R. 59). .Also, 

· some several days a.tter this affair, an officer telephoned Pol:cy, identi
fying b:1msel1' as the .Provost marshal and Wormed her that she haEI. not 
been raped, that ehe could do nothing about the matter and asked her llhat 
J110netar,r damages she had suffered. tis telephone call came a few days 
after "Mrs. Giles• had telephoned Polly and then called at her home. . 
Sbe had told Polly that accused had been doped and that she 1faS 110rking 
at the Post Exchange to save money tor an expected baby. '.Ibis 1'01l1an 

· again visited Polly on 22 June 1945, atter Poll7 had been eDl!lined ~ 
dq before by J?r• Buchanan 1lho charged $5 for his services, and left. ·$39 
saying she 110uld feel •better ·about it" although Poll7•s mother did not 
"Id.sh to accept it (R. 30, 6o-62., 12S, 126, ]36-140). PoJ.lT and her 
J110ther later saw accused's wi.:f'e and she was not the same wanan as the 
om 'Who had previously: SQ,. identified hersel.t (R. 6:,, 137). ,:be, dreBB 
Pol]Jr had 110rn on the night in question belonged to Helen Keevan but. she 
bad not received $15 ~or it from Pol:cy (R. 98). 

·4 
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On. cross-examination Polly v;as confronted with three statements 
she had made prior to trial. The following discrepancies as to the 
course ot events existed t.etvieen her testimony 2.t the trial and the matter 
contained in the statements. In the statements she related that accused 
stopped his auto but once, and that accused removed her pants 1:.efore he 
remowd his clothing (R. 35-40). Ore substantial discrepancy existed which 
was that in at least one of the statements she asserted that accused 
attempted to penetrate her 11but didn't get his penis in. 11 Her explanation 
gi.ven on the stand 11as II'.[ didn I t know how to say it. I meant he didn I t 
per!orm his act. He got it in me just a little ,rays - not all the way" 
(R. 7l). 

· 4. The defense introduced the testimony of tour individuals, three 
of Ylhom 11ere or had been officers in the .Arrq ot the United States. They 
variousl.J' asserted that accused's reputation for truth and veracit;r was 
good (R. 142-146, 162, 163). 

The defense also introduced evidence to show that abmut l a.m., 
15 Jme 1945, about an hour after the alleged criminal assault, accused 
entered his organization's mess hall and had a small repast ldth Lieu
tenant Robert E. Holland. The latter noted nothing abnonnal. in accused's 
appearance at the time (R. 158). Later on the morning of 15 June 19451 
Sergeant James R. Nelson had occasion to look over accused1 s automobile 
to see it it was worth 111hat accused had paid for it and -during the course 
of his examination he observed no blood nor 110man•s apparel on or in it 
nor anything to indicate that it had recently teen 'Wall.bed (Def. Ex. 5). 
on the following da;r, 16 June 19451 accused was operated on at his station 
hospital (R. 160). 

The~ was introduced in evidence a chronological record of · 

accused's military experience which· showed that from October 1942 until 

July 1945 accused served variously as radio officer, munition officer, . 


· fiying trainee, ny1ng instructor and pilot, receiving three performance 
ratings of "excellent" ani .t'our of nwry satiefactory11 ( R. 161 and Ex.). 

After his rights had been tully e;xplained to him, accused 
elected to give sworn testimony in his o'Wll behalf and he testified as 
follows. He 'Was twenty-tour years of age and ma.?Tied. On l2 June 1945 
be ns admitted to the hospital to undergo an operation for a pilonidal 
cyst and on the evening ot 14 June 1945, receiving an overnight pass, he 
visited the Blue RoClll 11here he met and danced with Polly Bram and 
ewntual.J.J' joined her group composed ot f'our other girls and two soldiers. 
Accused had several drinks and several dances with Polly. Thereaf'ter 
she suggested that they all visit the High Hat but accused sought to 
excuse himself b;r cla1m1ng be was out of' f'unds although he had over $20 
.(R. 164-167). After consuming about tour or five .drinks at the m.ue 

Room accused felt dizzy and nauseated. The next thing he knew he 11/U 


driving his automobile dow a highway with Polly' Brown beside him. He 

had no recollection ot attempting to cash a check or ot visiting the ·' 
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High Hat "t'lith Polly- and her frieti,ds (R. 168, 183). Feeling nauseated 
and. having a slight headache as he drove dom a road toward Narrow Lane 
Inn he ·nopped the auto near a bridge and info.nned Polly he 11as going 
to lo11er its collapsible top. Switching on the parking lights he stepped 
from the auto, "vomited a couple of times, n re-entered the auto, motioned 
to Polly to unfasten the snaps on the auto• s top and discovered she had 
disappeared (R. 168-170). He denied making low to Polly, attempting to 
rape her or committing sodomy. The only reason he could ascribe for her 
departure 1ras that she had to ur:i.na:te (R. 179, 188-190). Without leaviJlg 
the auto he shined a 11.ashlight about but could not locate her. Be de• 
cided to shine his auto lights into the ditch bordering the ,road but 
seeing another auto approaching, he drove off slowly intending to turn 
around and return. After the other auto had turned onto another roa.d, be 
returned and beamed his headl.ights around the ditch near the bridge. 
Thereafter he passed a panel truck llbich was proceeding along the road, 
concluded that Polly had secured a ride aboard it and then proceeded to 
his station 'i'ibere he visited the mess hall to have l!klme eggs and milk 
(R. 170-17.,). He did not. report Polly• s disappearance because, as he 
expressed it, "I didn't think of it• (R • .213). 

Accused 'l'laS operated upon on the morning of 16 June 1945. The 
following day a Lieutenant wn, :Lams visited accused and told him that 
Polly claimed accused had caused her. to tear her dress and break the heel 
o! her shoes for all of l'fhich she wished to be compensated. The lieu
tenant returned the follo'Wing day telling accused that Polly -told a 
story th.a.t, she could worlt up real good. " Aa accused started to m te 
her name in his address' book he noticed it was already written there. It 
was not 1n his handwriting and he did not know who had inserted it in the 
book (R. 1751 211, 212, 216, 221; Def. Exs. 8, 9). Later when Yrs. Phil
lips# a civilian employee of the Post Exchange, whom accused knew, waw 
dispensing magazines and candy about the hospital, accused requested her 
to see Polly Brown and find out 'What all the trouble was about. He did 
not tell her to represent herself as Mri;. Giles. Mrs. Phillips visited the 
Browns on three occasions and paid them a total of $39 which included the 
doctor's bill of $5. .Accused stated that he paid this sum of money- "be
cause Lieutenant Wlllimns advised it and he said it would be the best 
thing to do until I could see the girl and I knew U she made a complaint 
it ll'Ould be brought up in an invest;gation" {R. 176-178; Def. EX• 6) •. 

;. In rebuttal the prosecution called Lieutenant Herbert. M. mJ.
liams and he 'testified as follows. On Sunday, 17 JUDS 1945, about three 
days after the alleged assault, he met Polly Brom at a place ~al.led 
oak Park where she was strolling llith some girls 11hom he knew. Noticing 
that her ams 1'8re bruised and scratched he conmienced to josh her 'Where
upon she, told h1m ttthe storytt and ffl!nted to know 'What to do about it. 
Pol.11' stated that no •aet11 had been committed but that if an auto had 
not passed by there 110uld have been. She stated that her pants hlld been 
removed but did not say that penetration had 'been effected or 111 act of 
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sodany committed. The lieutenant told Polly she could contact accused 
if' she llished reimbursement or if she wished 11to straighten it the other 
wayn she could complain to the provost marshal. Polly then asked him 
to see accused about the matter (R. 224, 221, 2.31, 2,36). Visiting accused· 
the .following da.y, Lieutenant Williams told him that he was supposed to 
have taken a girl in his automobile and to have tried nto go a little bit. 
too far.• Accuse'd neither admitted nor denied it but merely said that he 
had probably had a few drinks and didn't know 'What he 'Was doing and re
quested Lieutenant Williams to find out if the girl had been at the Blue 
Room (R. 225). The next dq the lieutenant told accused he had lea.med 
more of the atoey. He also 1.ntonned accused that Polly came fran a poor 
familT, thats.he had worn a borrowed dress on the night in question., that 
her .rain.qy had incurred expenses :tor taxicab hin3 ·and that the matter 
could p:robabl;y be settled by reimbursing Polly• s fa:milY'• Accused there
upon asked for Polly's telephone number. About a -week later Lieutenant 
Williams saw accused again and the latter stated that his wife had 
straightened out the situation (R. 226, 2.31). 

Polly Brown ns recalled as a witness by the court and she testi 
fied that she ·lll"Ote her name in accused• s address book while they 1'8re 
at the Hrnh Hat, after accused suggested they have another date and pre
sented the book to her. She also testified that she had not instituted 
the prosecution of accused., that some Yr. Light advised the provost mar
ehal of the situation and thereafter the provost marshal contacted her 
concerning it {R. 2.38). She further stated that her mother had the $39 
'Which accused had paid (R. 2.39). 

6. Accused was charged., 1mdar Charge I and its Specification, with 
the offense of rape but 1la8 found guilty' or the lesser included offense 
or attempt to rape. ·.an attempt t.o canmit rape is established by proof 
of an overt act done 'with the intent to rape and fonning part of a. series 
ot acts which llill apparently, if not interrupted by' circumstances inde
pendent or the doer• s l'd.111 result in commission of the crineof rape 
(MCM, 19281 par. 1S2s). Attempt to rape is closel;y related to the 
offense o! assault with intent to rape (CM 229156, Bradford, 17 BR 61). 
The intent to rape is an essential element o:t each of these offenses. In 
either case to establish intent to rape the proot must mow th.at accused 
intended to owrcome any resistance by' force, actual or oonstructiw, 
and penetrate the woman's person (MOM,. 1928, par. 149.£). Sanething less 
than the requisite intent is established if accused1 s actions, although 
lacking finesse, demonstrate only a determination to gain the prose
cutrix1s express or implied acquiescence 'betore satis!'ying his lecherous 
desires (<H 24.3927, stro~, 28 BR 129). 

. Furthermore, 'Where a prosecutrix•s testimoey in a case involving 
. a sexual offenae is not cl.ear. and convincing and tree rran serious con
tradiction, a conviction ot that offense may not be sustained if cor
roboration of her testimoey is la.eking (See Cll 24.39Z7t Strong, 28 BR 129; 
Wharton's Criminal. Evidence, ll ed., Vol. 2, sec. 916J. .Although the 
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prosecutrix testified at the trial that actual penetration of her person 
had been forcibl? effected by accused despite all resistance s1,e was able 
to offer, in her complaint made promptly to her rescuers a.fwr conclusi:m 
of the events in question and in statements to the investi~ating officer 
and in a recitation of her experience made to another indilTidual, she 
complained only of an attempted rape, asserted that the accused "didn't 
get his penis in" and that no 11act 11 had been c om.1dtted but that if an 
auto had not opportunely passed by there would have been. Such conflicting 
statements undoubtedly influenced the court in arriving at its findings 
of guilty of attempted rape rather than of rape. In addition to the 
foregoing, altho~gh prosecutrix testified at the trial that accused stopped 
his aut,omoblle at three different secluded spots during the progression 
of events and removed his ~lothi.ng before he removed her underpants, in 
prior statements s:00 asserted that accused had stopped his auto but once 
and removed her underpants before he removed his own clothing. Further
more, she testif'ied that while slowly driv:1.ng the aut,o along the country 
road accused held her wi.thin the au-to with one hand and also removed his 
shirt and commenced removal of his trousers, a concurrence of operations 
not easily performed. '.lhus, it is apparent that there are discrepancies 
in the various stories told by the prosecutrix with respect to the rape 
or atte!'Ipted rape. In view of the foregoing, lie must determine whether 
or not there was sufficient corroboration of the proaecutrix1 s testimony 
ooncern.:L'lg the rape to justify the court in according credence to so 
much thereof as established attempt to rape. 

Corroborating evidence must have some real supporting force and 
must tend to ·connect accused w.i. th the crime; it need not support her 
testimony as to all the essential elements of the offense but it must be 
of such character as to strengthen and support her story and connect 
accused with the crime (Wharton, supra, Vol. 2, sec. 919, and cases cited' 
in notes). · · 

Corroboration of prosecutrix:1 s story as to alleged rape is found 
in the evidence showing that late at night accused drove her down a country 
road after separating her from her friends; that thereafter a passing 
motorist observed her leaving accused's automobile at a secluded spot 
'Whereupon accused drove off extinguishing his auto liP"hts and she ran into 
the road and unsuccessfully soui;ht to flag the motorist as he passed by; 
that she subsequently came from the undergrowth alongside the road with 
her clothing torn and arms scratched from briars and barbed Yd.re, hailed 
a passing truck, climbed aboard it sobbing and distnught and promptly 
complained that accused attempted to rape her. Evidence as to her p_rompt 
complaint was admisci. ble as a part of the ~ g_estae (CM 232790, Brandon, 
19 BR 193). These facts all compel the reasonable inference that prose
cutrix was not w:Ulingly in accused's company on this lonely road, that 
she eventually ewcaped from him and that failing to obtain help from the 
driver of a passing truck, as accused fied from the scene, she sought 
refuge in the underbrush borderlnz the, road. In the opinion of the Board 
of ~view they constitute sufficient corroboration t~ warrant the court• s 
findings or guilty of the offense of attempt to rape. 
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Sodooy consists of sexual connection, by rectum or by mouth, 


by a man with a human being (MCM, 1928, par. 149~. The prosecut:::i.x' s 

testimony ooncerning that offense clearly establishes its commission. 

Furthermore, to support her statement that accused forced her head down 

upon his penis by grasping her about the neck, there is the testimony 

ot prosecutrix• s mother and of several of her girl friends that after 

arriving home early the next morning they observed the reddened condition 
of her neck. She promptly canplained to her mother that accused had mis
treated her and pointed toward her mouth as she registered the complaint. 
This prompt complaint made to her mother as soon as she reached home was 
properly admitted in evidence as a part of the ~ gestae ( Cl.!: 2,32790, 
Brandon., 19 BR 193). In the opinion of the Board of Review such evidence 
is sufficient to warrant the court's .findings of guilty of the offense 
of sodomy. 

. Before concluding our camnents, some mention should be made of 
accused1 s version of the night's events. Not only did he deny that my 
se:x:u.al relations, normal or abnormal, occurred between him and prose
cutrix1 but he denied making any overtures soliciting ,my such relations. 
He claimed he was so drunk that his mind was a blank for over an hour on 
the night in question, although the testimony of third parties reveals 
that he danced with prosecutrix and conducted himself normally during 
that time. He asserted that in his opinion the only reason prosecutrix 
left his automobile on the lonely road was to urinate. During her ab
sence another motor vehicle approached the scene lihereupon accused drove 
o££ extinguishing his lights. We can not understand wey an individual 
should .find it necessary furtively to steal away at the approach of 
a.nothe r automobile while his female companion was indulging in the not 
unnatural act of relieving herself. Such conduct is so extraordinary 
that 'We are oompelled to conclude that the trial court was correct in 
according no credence to accused's version of the progress of events. 
In addition., he testified that he eventually returned to his post be
cause he believed his companion had obtained a ride in a passing truck. 
He also claimed that he did rn:)t report her disappearance from his auto 
because he did not think of' it. Such lack or interest in the safety and 
'Well being of his youth.ful companion is to be expected from one mo had 
behaved as prosecutrix asserted but is at the very least unusual be
havior if accused• s conduct had been as harmless as he contended. The 
court was fully justified in rejecting accused's story as imprcbabl,e and 
contrary to human experience. 

In ad.di tion to the foregoing, although accused testified that 

he did not authorize his .female mediator to represent herself to prose

cutrix and her family as accused's wife, the testimony of a 1hird IS rson 

established that soon after she had ma.de a most moderate monetary FSY

. ment to prosecutrix•s mother, accused stated that his wi.t'e had straightened 
out his difficulties with prdsecutrix. This dis·crepancy not only casts 
serious doubt upon accused's version of the settlement but lends credence 
to the testimony given by prosecutrix and her mother as to the marital 
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representations ma.de by this woman obviously to elicit their sympathy 
and induce them to refrain from complaining against accused. 

7. On 17 October 1945, Senator James o. Eastland of Mississippi, 
and r..epresentative Henry D. Larcade, Jr. or Louisiana, appeared before 
the Soard of lb9view on behalf of the accused and -were accorded a full 
hearing. 

8. Accused is 24 years of age and is ma?Tied. After graduation 
from high school he worked for six months in the survey section or a 
drainage district and f'rom 19.38 to 1940 was employed as an assistant 
laboratory technician by Barrow-Agee Laboratories, Inc. He. was a member 
of the National Guard of Mississippi from 5 February 1940 to 25 November 
1940, and on the latter date entered active military service. On 15 Octo
ber 1942 accused was commissioned a second lieutenant after successfully 
completing the course of instruction at the Field Artillery school, Fort 
Sill., Oklahoma. On 1.3 February 1945 he was promoted to first lieutenant. 

9. The court was legally constituted and had jurisdiction of the 
accused and the offense. No errors :injuriously affecting the substantial 
rights of the accused "Were comm:i.tted during the trial. In the opinion 
of the Board of Isvlew the record or trial is legally sufficient to sup
port the findings and the sentence and to warrant confirmation of tha 
sentence. The sentence imposed is authorized upon a conviction of a 
violation of either .Article of War 92 or Article of War 93. 

10 
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SPJGH-0! 288015 1st.Ind 

Hq JSF, JAGO, 'Washington 25, D. C. 

TO.: .The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated :May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of ff3'View in the case of First Lieutenant And,reW' w. 
Qi.lee (o-nns,o), .Air O>rpe. . 

2. Upon trial by general cotll"'t-martial this officer was found 
guilt;, of an attempt to rape 1n violation of Article of war 96 and of 
sodomy' in violation of Article of war 93, both ofi'ertseu committed upon 
an eighteen-year old girl. He was sentenced to dismissal., total i'or.f'eit 
urea and cont'inement £or !1w years. Tbs reviewing authoritr approved 
the sentence and. forwarded the record o:f trial for action tll'lder Article 
oi' i9U' 48.. • . 

3. A swmnaey o! the e'Videnoe ms.7 be foWld in the accompazzying 
opinion ot the Board of Review. The Board is of the opinion that the 
record ot trial is legally- su!i'icient to support the findings of guilty 
and the sentence and to warrant confinnation of the sentence. I concur 
in that opinion. On the evening of 14 .June 1945, accused met the prose
cutrix, Polly Bro111n, and· !our or her female .friends at a roadhouse or 
night club in Montgomer:,, Alabama. A.f'ter each of the five girls con,.;. 
sumed one drink ot rum and Coca Cola they and two enlisted men accom
panied accused in his automobile to another roadhouse. Leaving that 
establishment about ll p.lii.., accused and prosecutrlx entered accused's 
automobile be.tore the rest ot the group had emerged £rom the roadhouse 
and despite prosecutrix•s objections accused drove her o£f alone. He 
eventually parked his automobile along a countr:, road and when he in
sisted.that prosecutrix remove her underpants she fled from the auto
mobile. Accused overtook her, pulled her back to the automobile and 
drove off slowly- as he commenced to remo"fle his shirt and trousers, mean-
1'hile restraining her from leaving the automobile. He parked again and 
despite her resistance he removed the two pairs or underpants and the 
sanitary pad llhich she was 11earing, foroed her dolf?l upon the seat and 
attempted to penetrate her privates with his sexual organ. Failing to 
complete an act of intercourse he inf'ormed prosecutrlx that her altei 
native was to do it by mouth. As he pennitted her to rise she fled 
:Cran the. auto but tripped and fell crossing a wooden bridge and was re
turned to the auto by the pursuing accused. He then grasped her neck, 
forced her head down apon hie penis and inserted it in her mouth. She 
complied id.th his instructioil8 to rub his testicles and stomach because 
she 1¥2.S fear.f'ul of her life. As a truck approached accused's auto from 
the rear accused ceased his abnormal. connection 'With prosecutrix and 
commenced to drive off. As he did so, prosecutrix leaped from his auto 
and hailed the .passing. t.ruck but the driver refused to stop. Prose
cutrlx then sought refuge in the tushes bordering the road. A.bout a 
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half' hour later the t1uck driver, 1'ho had awakened a friend to accompacy 
him back to the scene, drove slowly by the .Prosecutrix• s hiding place 
and 1'hen she ran into the road, stopped and took her aboard. Prose
cutrix was crying, upset and complained of an attempted rape upon her. 
She was returred to her home where she informed her mother that she had 
been mistreated, pointing to her mouth as she oomplained. 

Consideration has: been given to a letter dated November 8., 194.5, 
from Congressman Henry D. Larcade, and to an investigation report of the · 
prose autrix inclosed therevd.th. 

I reCClllllllend that the sentence be con.finned 'but that the :for~eit~ 
ures be remitted and. that the sentence as thus modified be ca?Tied into 
execution and that a Federal reformatory. be designated as the place of 
confinement. 

4. ·rnclosed is a form of action designed to carry the above recom
mendation into effect, should such recommendation meet. with your approval. 

\ ( . ~L_ 
~.~ .~) 

:S:. Incls 	 THOMAS H. O:FEEN 
l. 	Rec of trial Brigadier General, U.S.A. 
2. 	Form of action Acting The Judge Advocate General 
3. 	Ltr. fr Conb. Larcade 


w/incl 


( Sentence confirmed rut forfeitures remitted. GCID 504, ; De~ 1945)
• 
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WAR DEPART)rcNT (.319) 
Army Service Forces 


1n the Office -of The Judge .A.dvocate General 

1Na shington, D.C. 


SPJGQ - C~.1 288020 

UNITED STATES ) r'IRST AIR FCRCE 

v. 
) 
) 
) 

Trial by G.C.i~., convened at 
1.ti..tchel Field, New York, 28 

First Lieutenant CARTER K. ) August, 4 and 5 September 1945. 
SCRENSili (0-672692), Air ) Dismissal and total forfeitures. 
Corps. ) 

OPINION of the BOARD OF R.EVliW 
PARTLO'N, EImm and HICK;,iAN, Judge A.dvocates 

' 

1. T!'le Boo.rd of Review has examined the record of tr:ial in the 
case of the officer name::!· above and submits this, Us opinion, to The 
Judge Advocate General. 

2. '!he accused was tried upon the following, Charges and Speci
fications1 

CHARGE: Violation of the 96th Article o! War. 

· Specification 11 In that First Lieutenant Carter K. 
Sorensen, Junior, Air Carps, Squadron E, 100th AA.F 
Base Unit (Headquarters, First Air Force), Mitchel 
Field, New York, did, vd. thout due cause, at Suffolk 
County Arm:y- Air Field, 'Wesths.mpton Beach, New York, 
and Mitchel Field, New York, fran about 1 April 
1945 to 1 June 1945, dishonorably fail and neglect 
to provide· for the support of his wife, Harriet Fay 
Sorensen, and of his minor children Linda Fay 
Sorensen and carter K. Sorensen, III. 

Spocification 2a (Finding of not guilty.) 

ADDITIONAL CHARGE !1 ,Violation of the 96th Article of \Tar. 

Specification, _ In that First Lieutenant carter K. Sorensen, 
Jwtj.or, Air Corps', Squadron E, lOoth A..4.F Base Unit 
(Headquarters, First Air Farce), did, at Mitchel Fif!!ld, 
New York, on or about 31 August 1944, with intent to 
deceive Elber_t L. Thompsm., Ml.'jor, Fina.nee Department, 
Finan:e Offfoer, Mitchel Field, New York, o!'ficially : 
certify to the said Elbert L. Thompson, Major, Finance 
Depsrtment, that he had previously signed a pay- voucher 
!'or the montb. t>f'August 1944 Tbich was subsequ,ently 
personally withdrawn by him and destreyed, lfhJ,ch eerti 
i'icate was known by- the said First Lieutenant 'Carter K. 
Sorensen, Junior, to be untrue. · 
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ADDITIONAL CHARGE IIs Violation of, the 94th Article. of War. 

Specification 1: ln tha.t First Lieuten!lnt carter K. Sorensen., 
Junior, Air Carps, Squadron E, 100th Army Air Forces Base 
Unit (Headquarters1 First Air Force), did, at Mitchel 
Field, New York, en or about Jl August 1944, present for 
payment a claim against the United States by presenting 
to Wiajor filbert L. Thompson, Finarce Department, finance 
officer at ?,::itchel Field, I-Jew York, an officer of'the 
United States duly authorized to pay such claims, a pay 
and allowance voucher in the a.mount of $178.47, for ser
vices rendered to the United .States by First Lieutenant 
Carter K. Sorensen, Junior, Air Corps, during 'the period 
1 August 1944 to Jl. August 1944, which claim was fraudu
lent in that he had previously submitted a claim against 
the United States for full pay and allowances due him for 
this period of time, and was then known by the said First 
Lieutenant Cart.er K. Sorensen, Junior, A.ir Corps, to be 
fraudulent. 

Specification 21 In that F1rst Lieutenant Carter K. Sorensen, 
Junior, Air Corps, Squadron E, 100th Anny Air Forces Base 
Unit (Headquarters, First Air Force), did, at Mitchel 
Field, New York, on or about JO November 1944, present 
for i:ayment a claim against the United states, by present
ing to Lieutenant Colonel John B. Marian, :Finance Depart
ment, an officer of the United States duly authorized to 
pay such claims, in the amount of $208.67, for a ba.J;..nce 
of payment for pay and allowances claimed by First 
Lieutenant Carter K. Sorensen, Junior, Air Carps, to be 
due him for the period 1 November 1944 to 30 Novenber , 
1944, which claim was false m that First Lieutenant 
Carter K. Sorensen, Junior, Air Corps, was then, on 30 
November 1944, due cnly $98.67 by the United States as 
the ba.l.$nce of payment for his pay and allowances for the 
period _l November 1944 to 30 November 1944, a.nd the 
claim so presented an 30 November 1944 was then known by 
the said First Lieutmant Carter K. Sorensen, Junior, Air 
Corps, to be false. 

He pleaded not guilty to all the Specifications am Charges. He was 
found not guilty of Specification 2 of the Charge arrl guilty of all 
other Specifications and of all the Charges. No evidence of previous 
convictions was introduced. He was sentenced to be dlsmissed the 
service, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor, at such place as the reviewing authority 
might direct, for one (1) year. The reviewing authority approved the 
sentence but remitted the confinement and forwarded the record of trial 
for action under Article of ?far 48. 

2 
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3. The evidence !or the prosecution is as follows: 

Specification 1 1 Charge I. 

It was stipulated in writing by and between the prosecution., 
the defense and the accused that Harriet Fay Sorensen was the lawful 
wife of the accused (R. 18; Pros. Ex. 1). She resided in Cleveland., 
Ohio., with their two minor children., Linda Fay Sorensen, 4 years old, 
~d Carter K. Sorensen, III., 3 years old, at all times between 1 April 
1945 and 1 June 1945 (Pros. Ex. 1, p. 1). The accused received sub
sistence allowances from the United States of $42 for April 1945 ard 
$43.40 for May 1945 and a rental allowance of $75 per month for April 
and May 1945 (Pros. Ex. 1, p. 1). 

The testimony of Harriet Fay Sorensen was orally stipulated 
by and between the prosecution, defense and the accused (R. 18). Sha 
resides at 16626 Miles A.venue, Cleveland, Ohio, is 23 years o! age, 
bas been married to the accused since 10 December 1940 and they ha.Te 
two minor children (R. 18). The accused enlisted in the Army Air Corps 
as a cadet on 15 Jmie 1942 and was commissioned a second lieutenant 
in March 1943 (R. 18). Since the accused has been in the service she 
has never received an allotment check for the support of the children 
and herself (R. 18, 19). The accused sent mr $50 per month from . 
April 1944 through November 1944 and $100 per month froiu ::Jecamber 1944 
through March 1945 but she has received no money since March 1945 (R. 
19). She has been working !or ab011t two and a ba.lf years, since her 
son was five weeks old., in order to support her two children and 
hersel! (R. 19). Since March 1943 she has been employed by Jack & 
Heintz Company, Cleveland, Ohio, as an inspector of airplane parts 
and her earnings averaged $50 per week for working 12 hours per day 
and seven days per week (R. 19). Due to a cut in production she may 
be la.id off and then she cculd not S.lpport herself and her children 
as she is now doing (R. 19). On 9 J'J?le 1945 she requested the accused 
to make ·some arrangements to support her and the childr.n (R. 19). 

After being advised of his rights the accused made a voluntary 
S'il'Om statement to Major w.assung, the Investigating Officer (R. 61-81; 
Pros. Ex:. 8). The accused admitted that on or .bout 18 September 1944 
he was notified in viting tbat he was not making adequate provisions 
for the support of his wife and minor children. 0:1 or about .3 November 
1944 he promised the Commanding General, First Air Force., in writ1ng 
that he would send $100 per month to his wife for the support of herself 
a.rd their two children. From about 1 April 1945 to 9 June 1945 he 
!ailed to keep this promise. He further admitted "that without due 
cause I failed and neglected to provide for the support of my wife and 
our two minor childrentt (Pros. Elt. 8), and that on 9 June 1945 his 
wife appeared at his station, r~ported the nonpayments to his commard
ing officer., and said that she and the baby were in desperate straits, 
llhereupcn he was ordered to make the payments, which he then did (R. 
182, 183, 184). 
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Specification 1 1 Additional Charge Ia Specifications 1 and 2, 
Additional Charge II. · 

t 

. It •s stipulated in "Writing by and between ·the prosecution, 
the defense and the accustil that the accused was assigned to the !ol
lowing stations· far the perioos ind1cated (R. 1SJ Pros. Ex, l) 1 ,· 

§tation Period of Assisnment 

· Hills grove Anny · Air Base, Froma 2S Mil,y 1944 
Providence, Rhode Island. · Toa · ~ August 1944 

Ar.ny Air Forces Regional Station . Froma 30 August 1944 

Hospital & Cawa.lescant Center, To,. l December 1944 

Mitchel Field, New York, Pawling 

Branch, en tanporary duty. 


Hillsgrove A:!:my' Air Base, Froma · 2 December 1944 
Providence, Rhode Isla.rxi. Toa 31 ?.arch 1945 

Su!!olk County Army Air· Field, Froms l April 1945 
Westhampton Beach, New Yark~ Toa 2 tpril 1945 

Mitch~l Field, New Yark. Froma 3 April 1945 

Toa Date of trial 


Major Elbert L. Thanpsori, Financs Department, was the Fina.nee 
O.ftic.er at W.tchell Field .fro,n '9 Septe'!lber 1944 to 31 O::tober 1944, 
and Lieutenant Colcnel John B. Marian, Fin".UlCe Department, has ·been 
the Fina.nee Officer since l November 1944 (Pros. Ex. 1,. p. 2). During 
the periods when. each ns assigned as Finance Officer at :Vitchel Field 
he was duly authorized to make payment of officers• pay vouchers. The 
accused 6.lbmitted a Pay and Allowance Voucher to the F1na11ce Officer 
at Bradley Field, Wi:ndeor Locks, 'Connecticut, .for the period 1 August 
to 31 August 1944 and it had not been wi.thdra'Wil or destroyed by the 
accused tta.t the time he received his 'pay under 'subject. vru.cher". The 
cow o! Pay an:! Allowance Voucher .for August 1944, Voucher No. 574, 
is a true co1:,y o! the claim presented to Major Thompson at·M'itchel 
Field. by the accused for services rendered fran l August to 31 August 

·1944 and the original wucher cont,ained the tru:e signature of the 
accuJSed (R. 40J Pros. Ex:. l, P• 2J Pros. E:x. 4) •. During the month of 
September 1944 the aoeustd l,"eceived b;y naiJ. £1.t Pawling, New York, a · 
check .for $178.47 from the Finance Of!'1cer at Mitchel Field and a check 
tar the &&me amount from :the Fina,nce Officer at Bradley Field, . 
Connecticut. Both checks were 1n pa;yment of services .rendered 'by the 
accused during the month or August 1944 (Pros. Ex. l, p. 2). On 'ZJ 
November 1944 he received a part1a1· pa;yment ,of $110 from the Fi.n9.nce 
01't1oer at Bradley Field, Cauiecticut, on Pay and All0"/8.noe Voucher 
No, 2876. The original of this vcucher contained two· true signatures. 

. of the accused (R~ 40, 41; hos. Ex:. a, P• 3J Pros~ Ex:. 5). · On 30 · 

November 1944 the accused presented Pay and Allowances ~ouche.r. No. 
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14673.J:}7 for the period l November to JO November 1944 to tl'1.e Finance 
Officer at Mitchel Fieid and this voucher contained his true signature. 
He received the sum of $87.87 from Lieutenant Colonel Ltari.an, the 
Finance Officer at Mitchel Field, for pay arrl allowances for the month 
of November 1944 (R. 41; Pros. Ex. l, p. J; Pros. hlx. 6). 

The testimony of Alex Sabin was stipulated in 'Writing by and 
between the trial judge advocate, the defense counsel and the accused 
(P.. 42; Pros. Ex. 7). He was disc11arged fpan the J..m.y m 12 July 1945 
(Pros. Ex. 7, P• l). From Augu.E:t 1944 to }ebruary 1945 he vas a 
technical sergeant assigned to the Finance Section, filtchel Field, on 
detached service at the Army Air Forces Convalescent Center Hospital, 
Pawling, New York (Pros. E.x. 7, p. 2). He vas knovm as the finance 
sergeant and prepared the payrolls. During il.ug11st 1944 there was no 
commissioned offie er S'1pervi.sing the Finance Section at Pawling (Pros. 
Ex. 7, p~ 2). He remembered seeing the accused and talking to him in 
t.he Finance SectJ.on but he cruld not remember the date or the subject 
(Pros. De. 7, p • .3, 4). Since his discharge from the Army he has been 
ill with a streptococcic infection of the throat and a nervous dis
order but his me:r,ory ra s not bean affected (Pros. :&. 7, p. J, 4). 
He prepared the initial pay vouchers for officers at Pawling but sub
sequent vouc~ers were prepared at Mitchel Field (Pros. ~. 7, p. 5). 
It vas custofoary that a certificate of nonpayment be prepared with the 
initial pay voucher and signed by the officer (Pros. Ex. 7, P• 5, 6). 
He identified a certificate of nonpayment as heine attached to the 
Pay and Allovance Voucher No. 574 of the accused for l August to Jl 
August 1944 (Pros. li:x. 7, p. 6; Pros.·Ex. 10). He took the infoim9.tion 
for this ·voucher but he did not rc.ne:nber whether he prepared the voucher 
(Pros. Ex. 7, p. 6). Ordinarily he forwarded the vouchers to ~1itchel 
Field as· soon as they ware signed (rros •. Ex. 7, p. 7). The accnsed' s. 
voucher for August 19!;4 {Pros. E.-:, 10) is an initial pay arrl allowances 
account at Pawling {Pros. Ex. 7, P• 7). Mr. Sabin wrote in 11none 11 and 
11 have" on the certifica ta of' nonpayment attached to the voucher (Pros. 
Ex. 7, p • $, 9; Pros. Ex. 10) • He never p roe essad an inltial pay and 
allowances voucher without a certificate of nonpayment (Pros. Ex. 7, . 
P• 8). The Pay and Allomnces Voucher· of the accused for Hovernber 1944 

. (Pros. Ex. 6) was not submitted at Pawling (Pros. Ex. 7, p. e, 9). 
He cruld not remember an officer at Pawling requesting his advice about 
an overpayment (Pros. Ex. 7, p. 9, 10). V,'henever an officer had been 
overpaid he would turn· him over to a F:!nance Officer, an Assistant 
Financ.<J Officer, or a Class ~B 11 • officer (Pros. Ex.. 7, p. 11). He did 
not remember processing a pay voucher for an officer at Pawl::l.ng 'When 
the offi.car stated that he also hs.d a pay vo11cher at another station 
(Pros. Ex. 7, p. 10). · · 

Lieutenant Colonel 1&1.rian has been on c;luty as Finance Officer 

at Mitchell Field since 1 November 1944 (R. 43, 53). He is the cus

todian of the Finance Section records an1 ::ni:. the t'ile pertaining to 

th~ accused which con~ins tha initial pay vo~cher submitted by the 


5 


http:Pawl::l.ng
http:SectJ.on
http:Ltari.an


· (324) 
·- 7 

accused at ?.titchel Field for August 1944, an::l attached to it ia the 
certi!icate of nonpayment which is required every time that an officer 
is paid for the first time at .that station (R. 43, 44). No date 
appears cri the certi!icate of nonpayment because it is a part of and 

. bears the same date as the vrucher (R. 53, 54). The certificate of 
nonpayment is a regular form 'Which is required by Army Regulations 
35-1360, ll April 1944, and Changes thereto (R. 55, 61). The accused 
could not rave been pa.i~ at his new station for August 1944 unless 
the certiticate of nonpayment was attached to the voucher, but Lieutenant 
Colonel Marian did not know whether it •s attached to the voucher whED 
the accused signed the voucher (R. is7-60). The certificate. is attached 
at the Finance Office (R. 54, 55). It is the duty of the F:lnance Officer 
to see that the consolidated ts-Y record of each officer is mainta:lned 
(R. 45, 46). The master pay card :In the file shows that the accused ~ 
was first paid on 15 Septer.:ber 1944 for the month of August 1944 (R. 
45, 46). Lieutenant Colonel Marian 'Was not on duty at Uitchel Field 
when the first,. payment was made to the accused. rut the da.te on the back 
of the certificate of nonpayment shows that the F:lnance Of!ice received 
it <n 15 Scr,tEl!lber 1945 (R. 53, 54). The first payment to an officer 
is identified by pos;ting the vrucher number on his card (R. _56). The 
card is first ma.de out and then.the voucher. The card is attached to 
the voucher and detached after the vrucher number has been posted (R. 
S7). The true cqiy of the accused's Pay arrl Allowa:ncos Vrucher .for 
August 1944 (Pros. Ex:. 4) is the same voucher as the photostat (R. 48, 
49; Pros, Ex:. 10). The accused presented to Lieutenant Colcnel I!.::trian 
a Pay and Allowances Voucher for November 194/~ in the a.mount o! $233.67 . 
less deductions of $100 £or a. Class "E" allotment, $20,BO !or insurance 
am $75 tor a partial payment (R. 49). Ch this vrucher he pa.id the 
accused the sum of $87,67 by check (R. 49). en 21 May 1945 a notice 
was received £ran the General .P,coounting Office that the accused had 
been overpaid £or Aug.1st 1944 and on 2l June 1945 that a duplicate 
payment had been made t.o the accused. for the mC11th of November 1944 

(R. 49, 50). 


Bert Bedell was a sergeant in the Detective Bureau, Nassau 
Police, Uineola, New York (R. 104). For 12 yaars he"has been investi 
gating ori:mea in the county including cases of forger,-, questioned 
docu.ment1 am the comparison of handwriting (P..104, ·105). Handwriting 
analysia :11 part of. his regular duties and he is the only hamwriting 

· expett in the department (R. 108). He has studied oooks and treatises 

on hanclwritina (R. 100). He has appeared in ·court ten times as an . 

expert witneH (R, 105,· 119,, lll). He canpared ~he signature 0£ .the 

a.cca:ted on a ·check (Pros. EJt, 2) am on the certificate of nonpayment 

(Proe. Ex. 10) and they are the same (R. 105). The signature on the 

cortif'ioate of nonpayment (Pros. Ex. 10) is the same as the admitted 

ligna.tura of the accused (R. 106, lr/7, Pros. Ex. 5, 6, 8 a.nd 9). 
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AJ.'ter being advised of his rights the accused ma.de a voluntary 
sworn statement on 23 ·July 1945 to i,ajor W'assung, the Investigating 
Officer (R. 81-86; Proa. Ex. 9). The accused signed a Fay and Allowances 
Voucher £or August 1944 for $178.47 at Hillsgrove Army Air Base, Rhode 
Island and received a check for $17S.47 in the m~il at Fawling, New 
York. Knowing that .he had not personally withdrawn and destroyed this 
voucher, he, nevertheless, signed a certificate that he had done so. 
Cn the ~trength of this certificate the Finance Officer at !,ti.tchel Field 
sent hiJ,i another check for $178.47 £or the month of August 1944. 
During the latter part of May-1945 Mljor Schwartz, the Base Fina.nee 
Officer at Mitchel Field, informed him that he had ma.de a false official 
statanent regarding his August 1944 pay- voucher, and that 1£ he repaid 
the sum of $178.47 before the last day of May, the incident would be 
closed. The overpayment was repaid on 29 l/,ay 1945. en 13 November 1945 

. the accused drew a partial payment of $75 at Fawling, New York. Cn Z7 
November 1944 he was short of funds while on. pass at Hartford and ·went 
to Bradley. Field where he received a partial payment .c,£ $110. He 

· accepted this payment because he did not believe that ·this was more 
than he should receive. He returned to Pawling on or about 30 November 
1944 .and received a check £or $87.87 from the Mitchel .Field Finance 
Office. Vlhen he informed the finance sergeant that he had been overpaid, 
he lBS told to cash the check and p:1.y the lli\in Fina.nee Office later. 

· He paid the Finaoce Office on 3 July 1945 after ha had been infor.ned 
by Captain Murray, his Can:Manding Officer, that he had been overpaid 
(Pros. Ex. 9). 

4. No witness, other than the accused, appeared for·the defense. 
However, it was stipulated between the prosecution, the accused, and 
the defense cou.nsel that if Mr. Hugh McNa.mee, Counsel for Jack & Heintz, 
were present, ho wculd testify that the earnin::;s of the wife of the 

. accused, while she was employed by th.at company amounted to a total of 
$9,931.67 for approximately 29-1/.3 months (R. 121). Moreover, that 
company offers to each of its anployees a hospital plan for the anployee 
and inrna:iiate dependents to the extant of $1,450.00 (R. 122; Def. Ex.. A). 
It was further shown that the accused has repaid all sums due the 
Government :from the overpayments :in questio~ (R. 148; Def. Exs. C an:l 
D). . 

5. After the accused's rights with respect· to testifying, making 

an unsworn statement, arrl remaining silent, '1'16re fully explained to him 

by .the coo.rt, he elected tot estify under oath. He stated that oo · 

entered the Army on 29 March 1942, had served as a fighter pilot over

seas, ta.king part in twenty-two combat missions and being credited with 

one· enemy plane destroyecLand cne probably destroyed, ·am that during 

his period of serv:ico he had been hosp! t.alized for injuries resulting 

from a crash and for malaria (R. 116-118). He further stated that he 

was returned to the United States because of an eye injury from a 

crash and was now suffering fran recurring attacks of malaria (R. ll8
ll9). He is married and has two children, two and thr'ee yfilrs of age, 

and his wife i_s anplayed earning approx:5,,mately $31D .00 per month. He 

stated that he has pa.iri his wife $100.00 per month for the months of 

April arrl :May 1945 , .. thrrugh his mother (R. 123, 124), and offered 
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canceled checks to prove these payments, but the court declined to 
accept this evidence of payment (R. 135}. He explained that these · 
pi.yments were delayed because he ms anticipating an honorable dis-, 
charge manentarily, :in view of his wife 1 s management of the .funds 
he sent her, he preferred to be present at their distribution in. 
order to assure appropriate care for the two children (R. 124, 125). 

The accused denied that he had admitted to the investigating 
officer that he ha.d "without due cause*** neglected to.prbvide 
for the support of * * * (his) wife and * * * two minor children", 
although he had signed si1ch a statement prepare<! by the investigating 
officer (R. 140), and he explained that his complete signed statement 
to the investigating officer was prei::a,red and signed on the advice of'. 
that officer, omitted certain statements he lBd made, arrl contained 
others devised by the investigating officer (R. 141, 142). 

As to the signing of a false certificate to accompany his 
. :initial pay voucher at Army Air Forces Convalescent Center, Pawling, 
New.York, the accused stated that he signed it without reading it 

· carefully because he was in a hurry arrl presumed tlBt it was only a 
certificate that he had not been paid (R. 149). He admitted receiving 

'two checks, each for the full a.~ount due him for services render~ 
during the month of Aug,1st 1944, but explained tha.t the enlisted man 
on duty at the Finance Section at Pawling to+d him he shoulq cash the 
checks and repay the duplicate :i;ayment when he ttgot a chancell'at 
J.~tchel Field (R. 151, 152). That same individual advised him to do 
likewise after he received an overpa;yment resulting from the submis
sion or vouchers for partial payments during the month· of Nove:nber 
19~ (R. 154). Accused answered in the affirira tive when asked whether 
he was suffering from operational fatigue and malaria during the year 
in which the transact:l.ons as to pay vouchers took place. He added 

• that he 'l"IE!.s a fighter pilot and knew nothing abwt financo {R. 154). 

Ci1 cross-exami~tion, the accused crlmitted that at the time 
he certified that he had destroyed the fir-st voucher he filed for 
August 1944 pay, he knn that this was not the case (R. 165), and 
ttat at the time he signed his pay v~cher far November 1944 he knew 
that he had submitted a partial payment voucher for $110,00 for that 
month (R. 170, 171). That partial payment is not shown on his 
Nov<!nber voucher (Pros. EX:. 6). This latter admission is apparently 
in eoni'l:Lct 'With the statement of accused on d·irect examination to 
the effect thl.t his November voucher 11 went in earlier" than the date 
upon Ylhicl'x he presented his voucher for $110.00 plrtial payment for 
that month (R. 153, 15/~). However, it is in harmony with a :iigned 
stipulation agreed upon by the prosecution, defense and accused (par.
13, Pros. Ex. l). 

8. 
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6. The evidence clearly shows that the accused on or about 31 

August 1944 presented a pay and allowances vouriher supported by a 

false certificate representing tint at the ti.:ie of its presentatJ.on 

there was no outstanding r;ay vcu~her covering a like period of time, 

although in fa,ct such was not the case. Moreover, the accused 


'adpitted that.he signed the voucher in question, as well as the certi 
ficate, knowing that such certificate did not represent the true 
facts, and had received payment on the voucher (R. 149, 151, ,165). 
Payment on such vo11chers may not be ma.de unless supported by the 
prescr:ih ed certificate (par. 2£, AR 35-1360, ll April 1944). The 
accused further admitted that at the time ha signed his pay and allow
.ance 	voucher for November 1944, he knew tha. t he had previously 
submitted a partial i:a,yment voucher for ·$110.00 (R. 170, 171), which 
does not appear an ·the November voucher (PrcD. Ex. 6). It appears 
that by these false representations on the part of the accused he 
obtained approx::imately i:ws.oo, i.e~ $173.00 in Septe:nber and t110.oo 
in November, to whfoh he was not entitled, an:i -rthich he converted to 
his- own use and refunded only ,when called upon to do so when the 
errors were discovered soveral months after each transaction. Although 
the presentation of a false. claim and the obtaining of money thereon 
are separate and distinct offenses, the obtaining of' tt}Sse amounts bj' 
the accused in this case, together with the retention thereof by him 
for so lcng a period and his knowledge t.r.a.t he was 'not entitled thereto, 
is persuasive evidence as to his knowledge of the falsity of the claims 
at the time they were presented. 

"Any person*** who presents or causes to be pre
sented to any person in the civil or military service * * * · 
for approval or payment' any claim against the United 
States * * *, knowing such claim to b8 false or fraudulent
* *·*·shall be punished***" (A.W. 94). 

11The claim must . be presented, d:ire ctly or""indirectly, to 
some person having authority to approve or pay it. False 
and fraudulent cla.ima include not only those containing , 
sane mater:ial false statement, but also claims that the per:;.. 
son presenting knows to have been r;a.id or for some other 
reason knows he.is not authorized to present ar to receive 
money m 11 (At::M 1928, par. 150!2,). 

The accused l!S.s also properly found guilty of Specification 
of the Charge, alleging a violation of Article of .t.r 96 in that 

the accused l!did, without due cause * * * dishonorably tail and neglect 
to provide· ·far the ·support of his w:lte * * *, and. of his minor children 

* * *·· 	 . 
The evidence in regard to his wife's separate incaiie is in 

· conflict; but it is api:a,rent that she provided a home tor herself and 
her two children, and that the usual mcnthly payments of the accused 
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to her for the months of April and May 1945, wer~ not made ~til 
about l July 19~5. Although the propriety of an officer's.conduct 
in this regard is not to be judged entirely by a general and inchoate 

. legal obligation of support unrelated to the actual need or his legal 
dependents and his own oo.rnine;s and reqllirements, nevertheless, ·the 
measure of his obli::c.,ation to support his wife is not diminished by 
the fact that she is employed if her inccme from such employment is 
used .to support persons who are dependent upon her (SPJGA 1944/1475, 
9 February 1944, 3 Buli. JAG 64). 

7. · The records of the ·Nar Department show that the accused is · 
24 years of age. [e is ms.rried and has two minor cHldren. He was 
graduated froo Cleveland College, Cleveland, Ohio, as an accountant. 
He entered milltary service as an enlisted man 3 March 1942 and served 
as a private, Air CorRs, until appointed an aviation cadet 16 June ~ 
1942, in which latter grade· he served until his appomtment as second . 
lieutenant o~l6 E'ebruary 1943. He was promoted to First Lieutenant 
on 1 February 1944, and has served as a. fighter pilot in the Asiatic
Pacific Theater where he -was awarded the .iUr Medal. On 19 April 1945 
a reclassification board meeting at Mitchel Field recommended his 
separation from the' service, not as a result of physical disability, 
under the provisions of paragraph 12g, (6) (b) 1, AR 605-230, C3, 7 
.A.ugust 1944. · 

s. The court was· legal:cy- constitutoo. No arrO!'s injuriously 
affecting the substantial rights of the accused were .committed during 

. the trial. In the op:lnion of the Board of Review the record of trial 
is legally sufficient to support t.he find:ings and the sentence and to 
warrant confirmation thereof;. Dismissal is authorized upon conviction 
o_! a violation of Article of iJar 94 or Article of Vfar 96. . . 

; 

' . 
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SPJGQ - CM 238020 1st Ind 

Hq AS1'', JAGO, Washington 25, D. C. 

TO: The Secretary of 'lfar. 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Bo..-:ird of Review in the case of First Lieutenant 
Carter K. Sorensen (0-672692), Air Corps. 

2. Upcn trial by general court-martial, this officer was found 
guilty of dishonorably failing and neglecting to provide for the 
support of his wife and minor children (Specification 1 of the Ch3.rge) 
and making a false official certificate (Specification of Additional 
Charge I), both in violation of Article of War 96. He was also found 
guilty of presenting a fraudulent claim against the United .States on 
or about 31 August 1944, and presentine a false claim against. the United 
States an or about 30 November 1944 (Specifications l and 2, Additional 
Ch3.rge II), in violation of Article of War 94. He was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to 
become due, and to be confined at hard labor, at such place as the 
reviewing authority might d:irect, for one (1) year. The reviewing 
authority approved the sentence but remitted the confinement adjudged, 
and forwarded the record of trial for action under Article of War 1+8. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial u; legal],y sufficient to support the findings of guilty 
and the sentence as approved by the reviewing authority and to warrant 
confirmation of the sentence. I concur in that opinion. 

On or about 15 September 1944, the accused,· not having been 
paid for the preceding month of August, although he had· submitted-a 
pay and allowaroes voucher therefor at Hillsgrove A:rmy Air Base, Rhode 
Island, submitted another pay and allowances voucher for the month of 
August at his new station, Mitchel Field, New York. Pursuant to Army 
Regulations relating to procedure in such cases, the voucher presented 
by the accused at Mitchel Field was supported by his certificate that 
he had previously signed a p;1y vrucher covering the stated period but that 
it had bem withdra,m pet"sonally by him and destroyed. The accused 
admitted that such was not the case and that he knew this at the time· 
the second voucher was presented. In due course, he received two 
separate checks, each for full pay and allowances due hi~ for the month 
of August 1944, less allotments, 'Which he' cashecr·.a.nd converted to his 
own use. 
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()1 or about 30 November 1944 the accu.sed presented at 
W.tchel Field, New York, a pa;y- and allowances voucher for that month., 
omittmg therefran the statement of a partial pa}'lllent ot $110 he ba.d. 
received. on Z7 November upm presentaticn of a voucher far that a.mount 
at another statim. As a result he received $110 more than ·the total 
pay and aJ.lowances to which he was Entitled for that month! He failed 
to take appropriate action to refun:i these overpayments until the 
errors were· discovered several months after the respective transactions, 
at which time ·he made canplete restitution. ..· · ~ . 

Durmg the months of .l.pril arxi J..ti.y 1945, the accused without 
due cause failed and neglected to provide for the support 0£ his. wife 
and their two children. · His wife l!J8.S anployed at a substantial salaey- · · 
during this pericd, rut she was accustomed to t.J.'.e receipt of money 
fra::i the accused, which she supplemented with her incane, and main
tamed a home for· herself and the children. 

The accused served as a fighter pilot ·in the Asiatic-Pacific 
Theater, where he was &ffllrded the Air Medal. He successfully completed 
22 combat missions between 6 June 194.3 and 22 December 1943, and is 
credited with shooting down cne enemy plane and the possible destruc
tion of another. 

I recolllJ'llend that the sentmce as approved by the reviewing 
· authority be confirmed but that the forfeitures be ranitted, and that 
the sentence as thus modified be ordered executed. 

4• !.llclosed is a form ot action designed to carry- into execution 
the foregolng recanmmdation, sh~.uld i)et liith 10ur ap~oval. 

2 	Incls THOMAS H. GREEN 
l - Record of trial Brigadier General, U.S. Army 
2 - Form or action Acting The Judge Advocate General 

( Sentence as approved by mining authority- coni'i~d, tor!eitures 
Nlli~ted, as JIOdi!ied ordered executed. OCMO Sll, S J.iec l94S). 



-----------

WAR DEPART.MENT 
Anny,Service Forces (331) 

In the Office of The Judge Advocate Gs:leral 
Washington, D.C. 

SPJGQ - CM 288050 
. 

UNITED STATES ) .AIClY Am FORCES WESTIBN 
) FLYJNG 'mAINING 00':JMAND 

v., 

Second Lieutenant ROBERT c. 

) 
)
) 

Trial by o.c.M., convened at 
Victorville Anny Air Field, 

KI.OFANDA. 
Corps. 

(0-700978), Air )) Victorville, Ca.liforni&, 4 
September 1945. Dismissal 

) and total forfeitures. 

OPINION of the BOARD OF REVIl.1'f 

PARTIJ:Nl, BIERER and HICKMAN, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion to The 
Judge A.dvocate General. 

2. The accused was tried upai the following Ch9.rge and Specifi 
cations • 

CHARGE1 Violation of the 61st Article of war. 

Specifications In that Second Lieutenant Rebert c. Klof'anda, 
Air Corps, Squadron B, 3035th A.rmy Air Forces Base Unit, 
did, without proper leave, absent h:imaelf' from his com
mand at Victorville Army' Air Field, Victcrville, 
Calif'omi&, f'ran about 13 August 1945 until he was 
apprehended at or near Crestline, California, on er 
about 21 August 1945. 

He pleaded not guilty to and 11a.s f'oun:i guilty of the Specification and 
Charge. Evidence of a1e previous conviction ms introduced for absence 
without leave in violation of Article of' War 61 f'or siX days from 8 to 
l4 July 1945. He was sentenced to be dismissed the service, to forfeit 
all pay and allo.vances due or to become due, and to be ccnfiped at 
ha.rd labor, at such place as the revielfing authori.ty might direct, for 
one (l) year. The reviewing authority approved the sentence, rEmitted 
tlle con:finanent and forwarded the record of trial for action under 
Article of War 48. 

). Extract copies of t~ Yarning Reparts of Squadrai "B", 3035th 
ArD17 Air Forces Base Unit, Victorville .Army .Air Forces Base Unit, 
Victorville J.:rmy Air Field, California, were stipllated to be authentic 



am accurate and were received in evidE11ce (R. 7; Fros. Ex. 1).: The· 
entries pertaining to the accused for l4 .August 1945 showed. him.., "Dy' 
to· .A.WOL 2015 13th", and on 21 August 1945., 11AWOL to Arrest Qrs 1700" 
(Pros. Ex. l). llijor Messer., the accused's Commanding Officer identi
fied the accused as a member of his organization (R. 7). He saw and 

. apprehended the accused at 1700 on 2l. August 1945 at a lake"a couple or,. 
- milas11 traa the town of Crestline, California (R. 7, 8), about 50 to 

55 miles from Victorville Army 41r Field (R. 8). At this time the 
accused was :in a bathing suit and showed no government identification 
(R. 8). The accused was cooperative, changed :into uniform and was 
brought. back to Vict.orville in a car (R. 8, 9). llajor Messer picked · 
the accused up, on ·the Morning Report 11as returned• as o.f the time he 
f!irst. •C!' him (It~ 9). . . 

Captain Pollock, Operations Officer of Advanced Radar Flying 
Or0t1p 2, ai'te?: testifying for the defense, became a witness for the 
prosecution (R. 14). ·The accused was scheduled to Uy on the night ... 
of' Monday, .13 August 1945, but he was absent and did not ny (R. 14, 
19). During ,-he period from 14 August to 21 August 1945, when there. 
was no !lying at the field,· the !l.yers were required to report for 

·. roll call every day at 0800 aid 1300 except on 15 and 16 August 1945 
· (R. 15., 16). Captain Pollock 1ras present when these roll calls were 

taken by captain Hester., the Squadron CClll.lllander. The accused· was not. 
· present for an;r of them., to the witness• knowledge (R. 15). T~ order 
· concerning the roll calls was posted en the bulletin board at 1900 on 
. 14 August 1945 and officers calling in were notified of it (R. l6, 17). 
The ta.king o.f roll call twice a day was not the practice before the 
surrender' of' Japan (R. 16). It was the duty of all officers to check ; 
the bulletin boa.rd to see. it they were scheduled to .fly (R. 1.7) •.· The · 
~g schedules shOll'ed that the accused was scheduled for a "stand
byff on the night of Tueada7, 14 August 194S., but no roll call· was 
taken because· .flying was called oft (R. 18, 19). The schedule for 
Tuesday, 14 August 1945, was made up wo days in advance and -wa.~ posted· 
on the bulletin board, on sa.turday (R. 19., 2)). Captain Pollock was · · 
present when ~oll call was taken at 0800 on Friday, 17 August l94S. 
(R. 2)., 21). He spoke to the accused in the mountains on Thursday, 
16 August 1945, but he did not mention the roll call (R. 21). He told 
the accused that he bad beElll marked absent on Monday night and tha. t he 
should come to his office the next morning to straighten ®t the matter 
(R. 21). He did not see the accused again unt,11 the trial (R. 21). 
Captain Pollock made a consolidated list of the men absent from roll 
calls and handed it in to Squadron Headquarters (R. 22).' 

. ' . - . 

Lieutenant White, the Investigating Officer appainted under 
. Article of' .'War. 70., expl.a.itled to the accused his rights um.er .Article 
· ot war 24 and the accus eel voluntarily made • statement 1'hich was read, . 

signed am sworn to by the accused (R. 10., 11). At first the accused 
HEl!led to be surprised that he •s. in trouble (R. 12). .The sworn 
statement .of the accused 'IBS re_ceived 1n evidence (R. 12; Pros. Ex. 2). 
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The accused stated that he was assigned to SquadrQO. .B, 3035th Army · 
Air Force Base Unit for administrative purposes and to Ad:vancecf Radar 
Flying Group II. Qi Saturday 11 August 1945 he new a regularly 

·. 	 scheduled mission and then checked .the Flying Schedule for Monday 13 
August 194.5 en the Bulletin Boa.rd but his name was not en it. The 
schedule for Tuesday, 14 Au.gust 194.5, was :not mad_e up but a pencil · 
oop7 showed that he was not. scheduled to fly. He was, however, assigned 

. on a, "stand-bytt basis which required him to be present at roll call 
. at 2::>15. He spent ltcoia:,, l3 August, and Tuesday, 14 August, at , 


Orestllne; California and stayed at the Rim of the World Hotel. '-:At 

1600 c:n Tuesday, 14 August, while still at Crestline, he heard an 

announcanent over the radio that the war was over. Sane officers came 

in trom Victorville am told him that flying had been called off for 


, 	 tbat night but he did not e&ll the field because the telephones were 

busy-. On Wednesday, 15 August, a sergeant and two officers told him 


. that. a two-da:, holiday had bean declared at the .field from Tuesday 
night until Friday morning. He then want swimm:S.ng at Lake Gfegor:, , 
and stayed.at the Crestline liotel tl'Bt night. He sta:rted toward Victor

. · ville at 1500 .on Thursday, 16 August, but got 01t of the car and returned 
to Crestline when the captain nth wmm be was traveling told him that 
fl;r:l:oS had been auspemed at the field and that no one, ,es da1ng an;r 

· night ~g. He.•• unable to canplete a call to the field to find 
. 'llhen be wae next' acheduled to 1'11· At 1800 Captain Pollock, Deputy 

Canma.nding Officm:" of Radar Flying Group II, told him that he ha.d missed 
· a regularq scheduled flight m Monda:,, l3 August, am ha.d been marked 

absent· at roll call. ·The accused told Captain Pollock that he would 
report to Group II the next day. On Friday, 17 August, &nd Saturday, 
lS .lugu.et, it was rainy ard foggy and few cars "WBre going .down the hill. 

·He did· not report or telephone but stayed with &'.Jlle civilian frierda 
at Crestline. On Sumay, .19 Augllst, he spent most of the da:, tnr.fmming 
at Lake Oi-egory and he apent all day Morrlay, 2) August at the home of 

• h:1a. civilian friend.a. He intended to go nimming at take Gregor:, until 
1800 on beday, 21 Augast, and then return to the .f'ield. A.t 1600, 
wbile hi.•• at tha lake, a first lieutenant asked hie idctity and 
told him to pt hie clothes am return to the baee•. liljor !feaeer walked 
up and the acouaed aot his clothes. 'l'he two ottioara brought him b.ack 
to the field and he se placed in arrest 1n quarters. During thi• period 
he did no cx:oHaive dr1nldng except at a Victory oelebratim at the · · 
Rim ot tlMt World Hotel cm Tuesday evening, 14 .&uguet ,(Pr01. ,EE; 2).. 	 ...... ' . 

· · 4. '!'hi aoo'uaed after being adviaed of hi.I righta elected to remain,· 
: . a;Umt (R. 23). Captain .Pollock testified tor the defenae thlt be _. 

Operation• Ottioer ot .A.dvanoed· Radar ny.1.ng Orwp 2 1ran 9 August to 
. 21. J.uau.•t 1945 ·(It. 13, 14), and wa,. acquainted with the flying aohedul•• 
ot-1:.he trmp (R. 13) •. .t..tter Preeident Truman announced the surrender . 

· ot Japan on 14·.A.uptrt, 1945, n)'1Dg in tht Oroip •• oallld'off<~. -· .. : 
tmtll 'l'wltd&7, 22 .luKU,1t 194S (R. ,14). 'l'heN ... ny:1.ng m 13 August 
1945 . (R. 14) • 

'· 
. · . · . 
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s. The evidence sustains the findings of guilty. Thal 'accused 
•s caivicted of being absent without leave .:Crom his canmand at 
Victorville Army Air Field for a period of, eight days £ran 1.3 August 
1945 tµ1ti1 he •s apprehended on 21 .August 1945. The absence or the 
accused ·111s proven by the E11try an the Morning Report of the accused I s 
organization. His apprehension aD::i return to military control at~. .'. 
mountain resort f:U'ty odd ·miles from his field •s proven by the · 
testimony of hi.s Squadron Colllllil.Ilder, who apprehended him, and b;r ·the 
entry ai the Morning Report of bis Squadron. The accused made a sworn 
atatemont to the Invest.1.gating Officer appointed in accordance with 
Article of War 70 1n which he adml.tted bis ·absence without leave and 
his apprehension •. In his attempt 1n this S110rn· statement to~lain . 
bis. absence the accused clearly., ,howed hi.a disregard for the responsi
bilities and duties of an o.tticer-llhich he had displayed not only by 
absenting himself 'ldtl:X>ut leave ·1n the first instance bit also by · · 
remaining abseut after he had been told that he .had ml.ssed a scheduled 
.flight and roll call. · · · · 

.6. war -Department records show that the accused is 2l. years of 
age· am unma.ITied. He is a native of Wisconsin am a resident of 
Fennimore, lll.saonsin. He is a graduate of high school and attended · 
the Wisconsin Institute of Technology fOI". a bali' year, majoring in · 
chE111111stry•. He served in enlisted status tran 22 February- 1943 to 26 
June 1941i: and attained the grade of aviation cadet. · Ckl Z, June 1944 
he was appointed a .secClld lieutenant, Army of the United Sta.tee, and 
was ordered to ·active duty in tbe Air Corps. On 1 August 1945 'he was 

· tried by a general court-martial a.tX1 fOUl'.ld .. g1.1ilty of absence without 
· leave; for i!liX days in viol.a.tion of .Article of Dlr 61.. He ••·sentenced 
to forfeit IJ,00 of bis pay per mcnth for a period of six months. The 
sentence was approved· and ordered- executed by the reviewing authority 

, on 9 .Al,.g11st 1945. The Revin of the Staff Judge !dvocate, which 1s 
. attached to the record o! trial, &hows tha.t the accused ha.a been punished 

twioe under A.rt.1.cle of War 104. en 8 Mq 1945 he .was given· a reprimand 
tor being drunk a.ni disorderly in a public place 1n violat.1.on .of irticle 

• 	 of war 96. On 21 June 1945 he •s reprimanded and. a forfeiture .of $75 
ot hie ·pl.7 imposed far a violation of J.rticle of '\far 61. Prior,to his 
trial he ,.as ~ced in arrest in quarters am was never releas~ !rem 
such arrest •. On 9 September 19451 ·subsequent to bis trial, the accused 
breached his arrest and again absented himself ld.thout leave tran his 
11tation. until he •s apprehended. at San Bemardino, Cali!'ornia, a1 12 
September 1945, !or which o.tfense the dieposition.of charges is withheld 
pending final action µi the pre1E11t e&H •. - · -... ,. · · 

..... 	 ,· 
,. • , • 	 ,., •• ' ., • . • ' ' . • • ~. 

, 7. Thi ocw-t was legall.7 const.1.tuted and ba.d jurudicticn of the 
,· ·. accuaed and the o.tt~se charged. No error• injuriously affecting the ' 

eub1tant1al rights of the ,.caused ,rere oanmitted during the tri&l. In 

·4 
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J.· .,• . 

·, 

· th• opinion of the Board of Review the record of trial i~ legal:q 
nt'ficient to support the findings and the sent,mce and to warrant 
confirmation ·ot the sentence. · Dismissal .is alfthori1ed tor a viola

. tion b7 an (?f.t'icar of Article of War 6.1. 

Jw:ig• Advocate 

' 
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SPJGQ - CM 288050 1st Ird 

Hq ASF, JAGO, Washington, D. C. 

Tdi The secretary of War 

1 •. Pursuant to Executive Order No. 9556, dated 26 lia.y 1945, 

there are transmitted herewith for your action the record of trial and 

the opinion of the Do3l'd of Review in the case of Second ·Lieutenant 

Rebert c. Klofanda (0-780978), Air Corps. · 


2. Upon trial by general court-m.::i.rtial this officer !BS found . 

guilty of being absent without leave from his command for eight days 

from lJ August to 2l August 1945 in violation of Article of War 61. 

He was sentenced to be dismissed the service, to forfeit all pay and 

allowances t;'::.e or to become due, and to be confin,;id at hard labor, at 

such place as the reviewing authority might direct, for one year• 


. The reviewing authority approved the sentence, renittad t.'le. confinement . 
. and forwarded the record of tri.<l.l for action under Article of War 48• 

. J. A surn11ary of the evidence ms.y be found in. the accompanying 
opinion of the Board of Review. The Board is of the opinicn that the 
record of trial is legally sufficient to support the 1'lnriings of guilty 
and the sentence and to warrant confirmation thereof. I cone~ in 
that opinion. 

' The accused left his command and station .lt Victorville Army 
Air Ii'ield, Victorville, California, on lJ August 1945 with,,11t authority 
arxi v.as returned only after apprehension at Crestline, California, on 
2l August 1945, at a lake resort. · · 

On 1 August 1945 the accused was convicted by a general COil.rt- · 
nartial of absence without leave for six clays in violation of Article 
of War 61. He was then sentenced to .!orfeit $100 of his pay per month 
for a period oi' six months.· The sentence was approved and arderad 
~ecute-l by the :reviewing authority on 9 August 19/1-5. Twice previously, 
punishment under Article of J'{ar l04 has been imposed upcm him. en a · 
May 1945 he vas repr:imanrtad far being drunk and disorderly :tn. a public 
place in violation of Article of ¥far 96. On 21 June 1945 he was repri 
manded apd a forfeiture. of $75 of his pay impose-l for a violation of 
Article of War 61. Prior to his present trial he was placed in arrest 
in quarters and was never released from st:.c!1 arrest. On 9 .September 
1945, subsequent to his trial, he breached his arrest and again absented 
himself without leave fran hie station until he was apprehended at 
San ~ernardino, Cal1fornia, on 12 September 1945, for which offense the 
disposition of' charges·is being withheld pending final action in the 
present case. Thus a~§enting himself w.tthout leave three ti"T:es in less 

· than three months,. in defiance of discipline, the accused has shown 
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· , his disregard for th!':! responsibilities :1nd duties of an officer and 
should be eliminated from- the service. I recommend that t..he sentence 
be con firmed but that the forfeitu:res be remitted and that th?. sen
tence as thus modified be ordered executed. 

4. Inclosed is a form of action designed to cat>r:r into execution. 
the foregoing recormnendation, should it meet with your approval. 

( --------------------Seritence confi!'D:!d but for,f'.eitures: remitted. GCMO 479, 15 Nov 194S). 

·2 Inola. THOMAS H. GREE!'I 
1· - Record of trial Brigadier General, U.3. Army 
2 - Form of action Acting The Judge Advocate Gen8ral 
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WAR DEPARTMENT 
Arru:, Sernca Forces 

In ,the Offioe or 1b9 Judge Advocate General 
L

Wa.ahington, D.C. 

SPJGK • CM 288073 
,·4. ocr 1~4§· 

UNI'.l'ED S.TATES 	 ) AR.MY AIR FORC~ 

) EASTERN TECHNICAL TRAINIID COMMAND 


l 
v. ) 

Tri&l by G.C.M., convened at Boca 
' Captain WILLIA.M A. DeMINr Raton Army Air Field, Boca. Raton, 

(0.;198381 ), Air Corp•. Florida, 25 August 1945. Di•mi••al 
and total forfeiture•. 

-------------------.-------~-----~OPINION or the BOARD OF REVIEW' 
LUCKIE, MOYSE and SYKES, Judge Advooa.tes. 

1. The Board ot .Review haa examined the. reoord ot trial in the cue 
or the officer n.a,m&d above and submits this, it. opinion. to the Judge 
Advooate General. 

2. The acouaed wu tried upon the following Charge aDd Speoitioation1 

CHARGE, Violation of the 96th Artiole or War. 

Speoitica.tiona In that Ca.pta.in William A. DeM1nt, Squadron A, 
3501st Army Air Forces Bue Unit (TS), having a ia.wtul wife. 
then living, did, at Fort La.u:lerdale, ·Florida, tram about 
lfovember, 1944, to about April, 1945, wrongfully and unlawfully 
live and ooh.a.bit with one Pauline Parker Ga.aooigna, a female 
person not hi• wit•• 

He pleaded not guilty to a.Jld was found guilty of the Charge and its Speoifioa
tion. No evidence of &JV previous conviction was introduced. He was sen
tenced·to· be dismisaed the urvioe and. to for.f,'eit. all pa.y and allovranoea 
due or to become ~ue. '.l'he reviewing authority approved the aentenoe and 
forwarded the record of trial tor action under Article of War 48. 

3•. For tha prosecution. 

It wu stipulated that during the month of November 1944 aocuaed 
wu aJld a.t all times ainoe haa been in the military aervice of the United 
States. sta.tioned at Booa Rt.ton .Air Field, Booa. Raton. Florida (Proa. Ex! 1). 
Prior to hie tra.nater to Booa Raton in November 1944. a.ocuaed wa.a on duty 
in Sioux Falla. South DakotaAR. 29). In March 1943, while aerviXJg u 
•oefellBe Counsel on a .Special .Court" he met a Mr•• Pauline Guooigne., llho . 
wa.• acting a.a a reporter tor the oou:rt. &weTI1r, hi• uaociation with her. 
sooiall;y did not start until July 1944. Thereafter he usually spent an 
evening with her at least onoe a week; playing bridge or dining with her 
in her apartment., or taking her to dimler., until a tfffl weeks immediately 
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preoedii:ig hi• departure from Sioux Falls, when his visits "were more 
freque:rth - aeTera.l times a week" (R. 29). Aoouaed was a. ma.rried man. It 
we.a stipulated that if his wife were present ahe would teatity_tha.t they 
were married on 16 June 1926, that she and their two da.ughters., aged 9 and 
16 years respectively, were living in Evanston, Illinoia, that she had not 
lived with acouaed at a:ny time between 31 Ootober 1944 and April 1S46J 
that she wa.a not in Florida at any time between those dates J that she and 
accused were never divorcedJ and that she had never been served with a. 
complaint in a.ny- divorce.action instituted by accused (Pros. Ex. 2). 

Accused arrived in Boca Raton in N:,vember 1944 (R. 29). In the 
early part of that month, aooused, in searoh of an apartment, called at 
the office of Mr. B. A. Croma.rtie, a real estate bronr in Fort Lauderdale, 
Florida, accompanied by a woman, whom, according to Mr. Cromartie'• beat 
recollection, accused introduced as his wife, and whom Mr. Cromartie in 
turn introduoed to his wife a.a Mrs. DeMint in the presence of accused. 
Neither aocused nor the woman S'O introduced as Mrs. DeMint corrected :Mr. 
Cromartie, "but rather responded t.o it." Mr. Cromartie showed accused 
and the •woma.n who he thought was aooused's wife the dOWI1Btairs apartment 
at 110 North Eut Sixteenth Terraoe, Fort !Auderdale, Florida, am leased it to 
aooused for a period of one year from 16 lbvember 1944. According to Mr. 
Cromartie'• belief, accused and this woman occupied the ape.rtmei:rt there
after W'ltil some time in April 1945. The apartment had tiiro bedrooma, a 
bathroom, a kitohen and a combined living and dining room. Both Mr. and 
Mrs. Cromartie believed that they would recogniu the woman whom they oon• 
aidered t.o be Mrs. De:Mint. Aooording to Mra. Crom.e.rtie she walked with a 
decided limp (Pros. Exs. 3 and 4). A Mrs. Arthur s. Abney resided in a 
garage apartment baok of th.at occupied. by accused a.nd the woman whom she 
knEIIIV' .u Mra. DeMint. Mrs. Abney wu never introduced t.o this woman, but 
aaaumed that.she we.a aoouaed'a wife •since ·they occupied the same residence" 
(R. 7 and 8). When aooused moved into the apartment he wu aooC111pa.Died by 
the woman Mr•. Abney considered to be Mrs. DeMint, who remained there with 
accused until the first or second •eek of April, with the exception of a 
period just before Christmas when she left for a 1hort while, returniDg 
before Christmas with her daughter. Mr1. Abney desoribe4 •Mrs. DeMint11 

aa being "rather tall, dark hair &D4 had a slight limp" (R. 7,8, ~ 9). 

In February 1945, Captdn Willi8lll A. Hanley, a ohapldn, .who 
had lcn01l'll both aoou.aed and Mre • Fl.ul.ine Gascoigne in Sioux Falla and who 
considered accused a "good friend,• was also tra.naferred to Booa Raton 
{R. ·10, 11). While en route by automobile he wired aocuaed, who met him. 
in West Palm Bea.oh and took him to aoouaed'• apartment at 110 North Ea.st 
16th Terraoe, Fort Laud.erda3:e, where he remained for three weeks_, and · 
where he oocupie4 the tront bedroom with aocwsed. The other oooupanta 
ot the apartment were M,ra. Guooigne and her daughter, Joan, who joii:rtl7 
oooupied the rear bedroom. (R. 11,12,14). Chaplain Ifa.nley knew nothing 
about the financial arra.i:igements between aooused and Mr•• Gascoigne for 

z 
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the operation ot the apartment and oonaidered their conduct "above re
proach." (R. 14) After obtaining permanent quarters he continued to . 
vial t aocus ed and Mrs. Gascoigne. In explaining to the oourt hie re'!,alp~ 

· 	 tor not commenting on the joint oocupa.noy of the apartment by accused 
and Mrs. Gaaooigne, Chaplain Hanley stated, · 

"If Captain Dellint were living there with Mrs. Gascoigne 
alone I would he.ve questioried it, but when Mrs. Gascoigne was 
there with her daughter I didn't think it worthy ot oommmrt• 
(R. 15). 

Upon accused's arrival in Boca. Raton in November he wa.a aaaigned 
as Personal Affairs Officer. Lieutenant Donald K. Skinner served as hi• 
assistant. On a Thursday afternoon in the latter part of November or the 
early pi.rt of December, Lieutenant Skinner, who we.a in the Personal Affairs 
Offi oe at the time, stated to accused that he had several letters to get 
out and that there were no stenographer• present to whom he could dictate. 
Thereupon accused stated, ":rey, wife is out in the oar and she will do them 
tor you. 11 Accused then brought in a. woman and stated, "Lieutenant Skinner, 
this ia my wife, :Mrs. DeMint. 11 The woma.n so introduced was the same person 
whom witness met several weeks later as Mrs. Pauline Gascoigne. Thia 
woman wa.l.ked with a limp (Pros. Eic. 6). Maeter Sergeant Wendell W. Croyle, 
who wa.a assigned to PersoD&l Affairs Office, was present in the otfioe 
some time in the latter part of November or early part or December working 
with Lieutenant Skinner on & report when aoouaed ca.me in and, after being 
told that they desired to get out the report, looked over it and said, 
0 I will go out and get my witeJ she knows &11 about thia and can get the 
report out all right. 11 Accused then brought in the wean.an to whom he had 
referred u his wife (R. 22,23 ). Alm.oat a. week later this woman ce.me in 
alone and was introduced generally to those present by accused as 11Mrs. 
DeMint11 {R. 23). About tour or five weeks later when she a.gain a.ppeared 
at the.office, Sergeant Croyle greeted her with. nGood morning or a..fter
noon, }lz-s. DeMint. 11 Shortly thereafter accused ca.me out ot his otfioe with 
her and introduced her generally u 0 :Mrs. Gascoigne" (R. 24). There wa.a 
a considera.ble amount of comment and discuss.ion about accused a:wi )4,s. 
Gascoigne in the office. aI1d for a while Sergeant Croyle was oonf'uaed •• 
to whether she was aotually the same peraon the.t he had heard acoused refer 
to as his wife, but his doubts were quickly and fully dissipated (R. 25.26)• 

.sergeant Alfred E. Dean. who was also assigned to the Personal 
Affairs Office, first saw Mrs. Pa.µline Gascoigne in November or December 
1944, late·in the afternoon. in the inner office with accused. where she 
was typinf•. Accused remarked. "This is ray- 'rite. just helping out nth 
some work (R. 17.19). About three or tour weeks later this woman became 
t. oivilian employee in the Perso:na.l A.tta.irs Otti oe (R. 11). In talking to 
aocuaed about her, the sergeant referred to her as "Mrs. DttMint" and wu 
not corrected by acouted. She was the same person that accused had in
troduced to the witne11 u his wife. Sometime after beginning her work 
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she called four o~ five of the workers in the office together and at~ted 
that she wanted than to know that she was Mrs. Gascoigne and not Mrs. 
DeMint. adding, •r don't think it is so funny even if Captain De:Mint does" 
(R. 20). 

' 
Acouaed wu interviewed severa.l times during the month of March 

1945 by Major Horace J. McKenzie, Base Judge Advocate. Booe. Raton Arrrr::, Air . 
Field, who advised accused that he was investigating a. complaint of illegal 
oohabitation age.inst him and explained to him "his rights under the 24th 
Article of War. Theree.t"ter accused made certain statements and arun,ered 
certain questions relative to the situation out of which the complaint 
arose. He did not deny acquaintanceship with Mrs • .Pauline Gascoigne, a.nd 
while admitting that he wa.s living in the same apartment with a woman a.t 
110 North Ea.st 16th Terrace, he declined to divulge her name or identity 
(R. 27,28). Accused stated to 1!8.jor MoKeil%ie tha.t he had arrived in Boca 

Ra.ton in November 1944, that about 10 November he had rented an apartment 

a.t 110 North Ea.st 16th Te1Te.ce, Fort La.uderdale; a.nd tha.t prior to Christmas 
1944 he we.a joined there by a. woman and her 15-yea.r old daughter, who since 
that time had been occupying the apartment w1 th him. He stated that he ha.d 
known thia woman in Sioux Falls, South Dakota.. No mention wa.s made by him 
of her having occupied the apartment with him prior to the time she joined 
him with her daughter. He, ga.ve details of his acquaintance with this un
named woman in Sioux Falls, and "stated tha.t ••• he B.Dd this lady in soma 
circles were known as Captain and Mrs. DeMintJ that he recalled ha.ving been 
introduced (aio) or permitted her to be introduced as Mrs. DeMint without 
interposing a.ny objection or correctionJ .that he didn't recall himself 
ever having introduced her e.a Mrs. DeMint. 11 Aoouaed admitted to Major 
McKenzie "having the greatest a.dmira.tion for this lady. Bl admired her 
ability both professionally in the business world and domestically. He 
stated he respected her B.Dd admitted being devoted.to her." Accused de• 
ola.red to Major McKenzie tha.t "he wu 1n lon with her,• qualifying th11 
1ta.tement by adding in substance tliat •11e a.lld this lady didn't enjoy th• 
erotic side of lite as is uaually enjoyed by husband am witeJ tha.t it wa.s 
Wlderstood that tha.t would ha.ve to be deferred until he oould offer her 
tbs protection of his name.• Accwsed 1tated that thia la.d,Y served in a. 
seoreta.rial oapaoity to h1m.1n the Personal Affair• Office e.nd tht..t."during 
her entire stay here they rode back and forth in the eame ou." Major 
McKenzie stated that aoowsed first deolined to give A statement but tina.117, 
Lt'ter "conferences a.nd disouu.ions II whioh luted a. week, a.ocu1ed prepared 

· a written statement in rough, which did not contain certain statements 

ma.de verbally to Major· McKemie. Later aooused prepared a written state

ment whioh oont&ined all the information that he had previoual;y giTen to 

Major McKenzie. This statement we.a offered in evidence by the d.e.f'ense 

a.a its Exhibit l. In it. in addition to the ta.ct, previously testified 

, to by Ma.jor MoKencie. aoi:,uaed went into detaila ooncerning his financial 
· status, the estrangement between him.eel£ e.:od hi• wife, who he ete,.ted. h&d 

declined to join him. in either Sioux Falla or Booa. .Raton, and his persom.1 

, histor;y. He expreued the view that the •d1tterenoes" between him and 


.
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his wife 11will never be settled or reconciled" (R. 29-34 ). 

· It was generally conceded by witnesses for both the prosecution 

and the defense that it was difficult to procure living quarters in and 

around Booa Raton. 


4. For the defense. 

Sta.f'f Sergeant Herpert J. Olson, Squadron A, Boca Ra.ton Army Air 
Field, testified that he had knOWil .Mrs. Gascoigne for approximately eight 
years. He and his wife had visited the accused and Mrs. Gasooigne in their 
apartment at Fort Lauderdale, Florida. They had visited "at least a do.ten 
times - back and forth. 11 He had never known of any occasion when Mrs. 
Gascoigne was referred to or introduced as Mrs. De.Mint, nor had the aocused 
ever referred to her aa Mrs. De:Sint in his presence (R. 36 ). No explanation 
was ever made 'to 'him as to the oircumsta.ncea of the aocuaed's and Mrs. 
Gascoigne's residing together as he "wasn't curious*** I didn't think about 
it11 (R. 39). 

Captain Jordan P. Ca,lllpbell, a chaplain, testified that he visited 
the apartment occupied by the accused and Mrs. Gascoigne, to whom he was in
troduced by Chaple.in Hanley, "approximately three times. u Mrs. Gascoigne 
had not been introduced a.a the wife of the accused on these occasions. He 

.knew that Mrs. Gascoigns'e daughter also resided in the apartmeat (R. 40). 

Joan Gascoigne testified that she arrived with her mother in Fort 
Lauderdale, Florida, in December 1944, just before Christmas, and. resided . 
there in the apartment leased by the accused until April 1945. During this 
period she and her mother occupied the "back bedroom" and the accused "the 
front room. 11 On one occasion she had ·been questioned by a lieutenant a.s to 
th~ a.ocused's relationship to her, and she had "said something like step• 
father.• She,had registered under.her own name at school and entered the 
correct name of her father on the registration form. which she signed. Her 
mother, and not Ca.pte.in DeMint, supported her. She had been present when 
financial matters were discussed by her mother and the acou1ed, and her 
mother "usually gave Captain DeMint money" for purposes of which she had no 
knowledge (R. 42,43,44,45). On oros1•ex8.Illi.nation witness testified tha.t for 
the four to six weeks preceding their journey to Fort Lauderdale her mother 
had been in Minneapolis with witness• grandmother, whove.s ill. The follow
ing was d~veloped on redirect examination by the defenses 

"<;J• . Joan, whe:a did your mother visit your grandmother? 
11A. La.st October. 

"Q. Then, where wu your mother in November of lut yea.rt 
"A. Still with '1Dif gralllimother. 
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"Q. 	 State whether or not you knew your mother wa.a in Fort 
L&uderda.le, Florida, during a part of November and early 
December 1944 f 

"A. 	 No, I don•t know tha.t.· 

11Q. 	 Joan, when your mother oa.nie back to Sioux Falls just before 
you cute down to Florida., where did your mother come from? 

11.A. 	 I don't know - Minneapoli••" 

Mrs. Gascoigne teatitied that ·she wa..a married to a Claude Gascoigne. 
who resided in Rapid City-,.· South Dakota. She had been separated from him tor 
two a.nd one..:half yea.r1 . (R. 63 ). She waa employed a.t Sioux Fa.lla A:r'f!f¥ Air 
Field for a time alXl waa a.oqua.inted with the a.oouaed. She went to Florida. 
in November 1944 •generally to see Florida and to aee if I 1f'0Uld like to 
move to Florida. and make it '1I13' home." She had sent a. telegram to the ao•. 
oused advising him of her a.rrival a.nd,. for the tirat two night•, ahe resided 
with some "c,a.sual acquaintance•" (R. 48). She a.coompanied the a.coused on a 
search for an apartment and, on this occa.aion, the rea.l.estate agent had 
addreued her u "Mrs. Delfint." She stated, "Much to m:, aorr01r • no - I 
did noi" make any correction or objection (R. 49). She resided with the 
a.ccused in the a.partment leued from the 16th of Novemb<,r until the first 
week in December 1944. She occupied the rear bedroom &Dd he had oooupied 
the front bedroom. The "understanding" between the two had been 

"The room wu there .. it wa1 vacant and I was without an 
apartment - price, tor apartments or hotel rooms a.t that time 
were prohibitive and Captain DeMint was kind enough to otter me 
the use of th&t room tempora.rily until auch .time u his family · 
ever came down or until such time u he oould find another couple 
to share the apartment with him" (R. 49). 

·she recalled the oocuion of her 'Visiting the Personal J.tta.ira Office la.te 
in.November, but ata.ted that the accuaed had not introduced her a.1 Mrs. 
DeMint, but that she had been referred to by person• in the otfioe u •11ra. 
DeMint" (R. 60 ). . . · . · . · 

Mr•• Gucoigne ata.ted tha.t ahe had pa.id her ae. expemH tor her. 
trip from Siom: Falla and on the ocouion when ahe went b&ok -tto Siowc Falb 
and retuned to Florida with her da.ughter (R. 52). She had written the a.o• 
cused a. letter and reoehed. a letter from him during her trip to Sioux Falla. 
Xhe letter written by the a.ocueed ...,. reoeived in evidence u Defense Elchibit 
D (R. 52). 'When 1he h&d. arrived a.t Fort I.Auderda.le, ahe had. disposed ot · 
he:r peraonal pos1ea1ions u follow11 uThe bulky things - these we didn't 
need for 1.mm.edia.te uae • were left in· the pa.clcing oases in the oorner of 
thi poroh. Su1toues and-itema used. da.ily were unpaoked and put in the 
dreuer dn.,rera. a 1'h11 a.rra.ngement had. been made lDeoauae ahe wu looking 
for an a.partm.exxt for herself and daughter (R. 53 ). , She ha.d been a.oqua.inted 
with her neighbor,. Mr•• Abney, a.nd knew that Mra. Abne7 referred to her a.a , 
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Mrs .. De1iint and believed that she wa.s the accused's wife. She ha.d made 
no objection or correot ion because 11An exple.na.tion would have been possibly 
a little embarra.ssing. and because of the possibility of a.rouaing unfavor
able comment on the pa.rt of neighbors. 11 Financial arrangements hAd·been 
agreed upon a.a follows, ' 

11 The first period I was there - in November - I paid him a 
flat Twelve Dollars a week for my room. The last period when 
my daughter was there we sa.t down a.t the em of tbs month or 
every two weeks and figured approximately what amount ha.d been 
spent, and I usually handed Captain De.Mint some money for my 
daughter's a.nd my share of the expensea - including our aha.re 
of the rent 11 {R. 54). 

Mrs. Gascoigne had looked for an apartment for herself, stating, 11 I 

was constantly on the alert - for 2 or three months - after that it wa.s 

just sort of understood - seemed like a. good arrangement am everybody 

seemed happy a.nd got a.long O.K. 11 She beoame seoretary to the Personal 

Affairs Officer on the 5th or 6th of Jfillua.ry. After she commenced work 

she wa.s informed of gossip concerning he~ being Mrs. DeAa.nt, so· 

111 called the entire office force together and told them 
that I understood that there was some speculation going on as to 
whether or not I was Mrs Delf:int and that I wanted to set them 
straight - that my name wa.s Mrs Pauline Gasooigne and they would 
find my name on the roster of civilian personnel as tha.t11 {R. 56 ),. 

Captain DeMint left Boca Ra.ton early in April 1945. Mrs. Gasooigna 
continued to occupy the apartment for approximately a month. In an effort 
to terminate the lease she wrote a letter to the real estate agent and re

" 'fer.red to Jwir,s. DeMint•s ocoupanoy of the apartment.· 

''••• I knew when I wa.s writing the note I was in hot water. 
• . . 

"Because I realized that the Crom.arties were under the impression 
I was Mrs DeMint. I was aware of the fact that I hadn't corrected 
Mr Cromartie when be addressed me as Mrs DeMint" (R. 56 ). 

Mrs. DeMint described her relationship with the acoused as "an unusually 
wholesome friendship. 11 It was decidedly not 11&.n intimate relationship. 11 

She stated that the accused had never profGssed his love for her or made 
love to her, nor had there ever been aey intimate relation.ship or. sexual 
interoourse between the two {R. 57). She had learned that the accused had 
made a statement to Major . !.!cltenzie expressing a great admiration or a low 
tor her. bu.t "it was a great surprise11 to her {R. 58). While residing at 
the apartmant 1:u Fort I.auderda.le with the a.ocused, Mrs. Ga.sooigne had oon
duoted her buainess tra.naaotions suoh as shopping, 11bought groceries 
took rq d17 oleaning11 and reoeived mail under her name "Mrs. Paulino 
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Gucoigne 11 (R. 69 ). Upon cross-examination Mrs. Ga.sooigne admitted th&t 
she had written Mr. Cromartie, .reciting, 11Sinoeneither Capta.in nor Mrs. 
De:Mint were abl!:l to oontaot you before their departure, Capt. De?,li.nt h.aa 

exeouted Power of Attorney authorizing the u:ridersigned to aot as his agent 

in a settlement of his lease" and h&d signed the latter 11Mrs. Pauline 

•Gasooigne 11 (R~ 61). She had not made oorrectiom or objections to her 

being known a.s Mrs. DeMint "because temporarily I felt it wmecessary 
I figured it would take lengthy expla.na.tion - I wa.s 11ving under the same 

roof with Captain DeMint temporarily, e..lld thought no expla.nation necessary 

a.t the time ••• I thought it would require a lengthy explanation and might 

possibly be misunderstood - the arrangement wa.a only temporary at the 

O\lt&et" (R. 62). • 


The aooused testified Ullder oathcas to his aoquaintanoeship with
Mi-•. Gasooigne in Sioux Falls. He recalled the incident of the inspeotion 
ot the apartment with :Mr. Cromartie but denied having introduoed Mrs. 
Gasooigne u Mrs. DeW.nt. He later found out that Mr. Croma.rtie had assu:aed 
that Mrs. Gasooigne wu Mr•·· DeMint (R. 66). He dei;ued that hlll had intro
duoed Mrs. Gascoigne to Lieutenant .S1d.nner or to others in the office u 
Mrs. DeMint, but knew that Lieutenant Skinner had said, 11 :Ibr do you do, 
Mr•• DeMint11 (R. 68 ). During the time tha.t he and Mrs. Gascoigne had re
aided in the apartm.mt at Fort La.uderdale she and her daughter had oooupied 
one bedroom and he had. occupied the other. Vlhen Mrs. Ga.sooigne returned to 
Sioux Falls he had "listed the room a.a available with the Billeting Offioe11 

and during this time a lieutenant, his wife and. daughter had oooupied the 
room for a ,tn·nights (R. 69). Some of Mrs. Gascoigne's belongings had 
nenr been unpaoked "beoauae she expeoted to move to a. place of her own" 
(R. ,61 ).·,\Bil ·ha4 paid tor the rent of the apartment by personal oheok. .An 

. unde~,anding ao fa.r a.a tine.noes were concerned had been arranged• 

. '•·' : .. ' 

. '!J.tr1. Gascoigne had been doing the marketing and inviting, 
· me to dinner which she prepared. .After about two or thr.1:te ,r.eeks 

I made mention of the fa.ot that I should' reim.burst1•her"'tor her 
expenditure• tor groceries and toodstutf, eto. · She deoided that 

.	this would be praotical so at the end ot every two week period 
she would let me know what the grooery bill would be a..nd then we 
would make a settlement. • • • she would usually pa:, me some small 
amount - whateV1Jr was due, a.t'ter nerything was ca.loula.ted" (R. n). 

Tbs acoused stated that no "intima.te relationahip" had ever existed 
between him and Mrs. Ga.sooigne, that he never "made1 love 8 to her nor indulged 
in 11aexua.l interoourse with her. 11 

· He first knew of a complaint ooncerning 
his.residing with Mr•• Gascoigne in Ma.roh of 1945 (R. 72). In conneotion 
with the statement ma.de by the aocu.ad to Major . MaKende he etated, 

''Well, I went into Major D>Kemie'• ottioe - I don't reoa.11 

exactly who wu there - I believe Colonel Manltield, • • •• Colonel. 

:Mansfield st.ated 'you are about to be oharged with cohabitation With 


. I 
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a woman in Fort Lauderdale - a. woman other than your wife'. He 
then said 'do you want to make a. statement'? At that time I believe 
I asked that the reporter be excused and said I would like to confer with 
Colonel .li:an.sfield a.this leisure. This request was immediately granted. 
I s~id a.t fir.st I did not care to ma.k:e a. statement - meaning a.t that 
time - Colonel Man.afield drew the inference that I was not going to 
make a statement ao he very gentlemanly told me that it would be to 
my advantage to make a statement in order to eliminate the possibility 
of arr:, disoredit - especially oonoerning the woman in question, and 
to .eliminate the necessity of a thorough investigation and possibly 
eventual oourt-martia.l. I did not oa.re to make a. statement a.t that 
time but told him .I would think it over. I eventually prepared a.s 
many a.a fl ve or six statements. I would bring them to the Judge·· 
Adwoate 's offi oe and turn them over to Iiajor Y.cKenzie. 11 (R. 73)

" . 
Only one sta.tem.ant had been signed (R. 73). He had been fully advised that 
his statement must be voluntary and, although llla.de in oonneotion with a resig• 
nation without speoitica.tion u to o~raoter under AR 605-275 submitted by 
the aocused, he understood it could be used against him in the event of 

· oourt-martial (R. 75 ). ' 

The accused denied that he had introduoed Mrs. Gasooigne to Lieu

tenant Skinner as 1frs. DeMint, although he knew that Lieutenant Skinner 

referred to her as 1)rs. DeMint, but felt it was 11not necessary11 to make 

the oorreotion (R. 77). He further denied that he had introduoed ll~s. 

Gasooigne to Sergeant Dean or Sergeant Croyle or Mr. Cromartie. He had 

heard, however, that Mr.·Croma.rtie had introduced Mrs. Gascoigne to the 

tenants· in the apartment above them a.s "Mrs. De.Mint" (R. 78 ). 


6. Comment. 

It ie olear that shortly after aooused, a married man whose wife 

and ohildren were living in Evanston, Illinois, was tra.nsferred from Sioux 

}alls, South Dakota, to Boca Raton, Florida, in November 1944, he was 

joi:ned in Fort Lauderdale by Mrs. Paulina Ga.scoigmr, a muried. woman, who 

had been estranged from her husband for more than two yea.rs, and whom a.caused 

had known intimately in Sioux Falls, first professionally and then sooia.lly. 

Starting in July 1944, aocused had visited Mrs. Ga.sooigne about once a 

week untn the latter pa.rt ot October, when hie visits had become muob 

more frequent. 


., 

About 10 NoTember 1944 a.oowsed, a.oooll).pa.nied by Mrs. Gascoigne, 


secured a two-bedroom apartment in Fort Lauderdale. This they ocoupied 

until accused's transfer· from Boca Raton in the end of March, 194S, with 

the exception of a short period prior to Christmas, when Mn. Gaaooigne . 

left for Sioux Falls, returning the dq before Christmas with her fitteen

yee.r old daughter, Joan. Aooording to the test1moll¥ given by Joan, Mrs. 
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Gascoigne was supposed to ha.ve spent the month of Novembl'lr and that part 
of the month of December preoeding her return to Sioux Falls with her 
mother,.witness'a grandmother. in Yinneapolis, ~annesota•.The record is 
conclusive that during this period, Mrs. Ga.sooigne was actually occupying 
an apartment with accused in Fort Lauderdale. From the time that Joan 
arrived in Fort Lauderdale until accused's departure at the end of Ml.roh, 
the a.pe.r"bnent was occupied by accused, :Mrs. Gascoigne and Joan. 

Yfuile the accused stoutly denies tha.t he had ever introduced 
Mrs. Gascoigne as his wife, the testimoey overwhelmingly establishes that 
he did so introduce her at the time that he procured the apartment from 
the real estate broker, that he was present and did not contradict the 
broker when the latter introduced Mrs. Gascoigne to his wife a.s V.rs. 
DeM.intJ tha.t he introduced her e.s his wife to the personnel at the Personal 
Affairs Office at the Boca Raton Air Field and raised no objection when 
she was called ".Mrs. DeMl.nt" by others in hi• presenceJ and that among 
his neighbors it waa e.ssumed that he and Mrs. Gascoigne were husband and 
wife, sinc·e they occupied the same apartment. While some friends of the 
accused a.nd M,rs. Gucoigne testified that their conduct was above reproach, 
and that Mra. Gascoigne was never held out to them as accused's wife, she 
herself, in writing to the real estate agent in an effort to terminate 
the leue at the time of accused's departure, attempted to conceal from 
the agent that she was not actually accused's wife. 

FUrther, accused in his statements to the investigating officer, 
without disclosing Mrs. Gascoigne's name or identity, tailed "'° discloH 
the tact that he and Mrs. Gascoigne had occupied .the apartment alone be
tween the middle ot November and her departure for Sioux Falls shortly before 
Christmas, stating solely that he, an u:nna.m.ed woman, and her daughter had 
lived in the ape.rtment ainoe about Christmas. Accused likewia,e admitted 
his e.ffection t,or this woman, while denying that there had been any improper 
relatiolll between them. 

6, The Boa.rd is ot the opinion that the record fully' justifiH the 
finding of guilty. For at least five or aix weeka prior to :Mrs, Gascoigne•• 
departure tor Sioux Falls she and accused openly and publicly occupied an 
apartment alone in Fort Lauderdale, which had been procured by aocueed 
following his introduction of Mrs, Gascoigne :· to the real eata.te broker 
a, Mrs, Do!.:int. By his word, and actions, accused held :Mra, Gascoigne 
out to the world a.a his wife. li.wn after they were joined by Mr•• Gascoigne's 
d~ughter, from whoiu Mrs, Gaecoigne had concealed the tact that ehe had been 
in l"ort La.uder~a.l•, they gave every appearance of l1ving a.a ma.n and wife 
there la no proof that t~ey occupied the same bedroom, but their method· 
ot Uviiig bore every ean1U1,rk of oonstituting oohabito.tion a.a a ms.rried 
oouplo, .Probably had there not been the period of five or six week, in 
wh.iol\ they Uvod 11-lone, it might with aome toroe be e.rgued that there wa1 
PQthing per ee wrongful in a. married man living in the ume apartment with ' 
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a married woman, estranged from her husband, and her a.dolesoent daughter. 
But it would be to ignore the normal experiences of life to contend tb:a.t 
the relations between accused, who professed his love for Mrs. Gascoigne, 
and the latter, who had followed him from Sioux Falla, South Dakota, to 
Fort Lauderdale, Florida, were innocent and proper. As summed up by 
accused's good friend, Che.plain Eanley, who was apparently unaware of 
the period which accused and 1f.rs. Gascoigne had spent alone in the apart
ment, 

"If Captain DeMint were living there with M.ra. Gascoigne 
~ione, I would have questioned it, but when Y.rs. Gascoigne was 
there with her daughter, I did~'t thhik it worthy of conunent. 11 

It is rare that sin co:m:rritted in the secrecy of the bedroom ms.y be proved 
by direct evidence, but it has consistently been held that immoral conduct 
may properly be inferred from circum.stanoes (CM 2616~7, Ocha, 40 B.R. 339, 
CM 254722, Grimstad, :35 B.R. 341; CM 227791, Fa.hres, 15 B.R. 357). Further• 
more, sexual intercourse is not a.n essential element of the offense of un
lawful cohabitation. For an officer openly and publicly to live with a 
wol'.ll.8.ll not his wife 11in a manner such that the discovery later that he had 
done so was calculated to bring the mil! te.ry into discredit a.nd disrepute" 
is a violation of the 96th Article of ¥far (CM 254722, GrilllBte.d, 35 B.R. 
341 ). 'iiithout in any way holding that it is improper per se for a married 
off'ioer to occupy a room as a lodger in a rooming house or residence owned 
or operated by a :married woman, not his wife, the Board is of the opinion 
that the circumstances in the present case lead to the unescapable conclu
sion that accused and a woman not his wife openly and publicly lived to
gether as man and wife, and that accused's oonduot, in violation of good 
morals and the well-recognized standards of propriety, brought discredit 
upon the military servioe. 

7. War Department records show tha.t aocused is 42 years and 10 months 
of age, is married, and has two children. He graduated in 1922 from Western 
:rlilitary Academy where he was a member·of the R.O.T.C. for four years. He 
held a COlillllission as second lieutenant in the Infantry, Offioers' Reserve 
Corps, from 1924 to 1934, and as captain in the Illinois National Guard from 
1923 to 1932. His civilian occupations included nim years as Tactical 
Officer-at Western N~litary AcadellJiY, nine years as Special Representative 
of Yellow Truck and Coaoh Ma.nufaoturing Company, t\Dd ten months as lilalla.ger 
of the DeMint Farms, from which position he resigned to enter the mili ta.ry 
service ·1n June 194: 2, with the rank of oaptain in the Army of the United 
Sta.ttis • 

8. The oourt was legally constituted and had jurisdiction over the 
aoowsed tJ'ld of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the opinion 
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of the Board of Review the reoord or trial is legally sufficient to support 
the finding, or guilty and the sentenoe and to warrant oo.nfinnation of the 
sentence. Dismissal ·1s authorized upon conviction or a violation of Artiole 
ot 7<a.r 96. · 

• Judge Advocate 

, Judge Advooa.te 
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SPJGK - CM 288073 	 1st Ind 

Ii3. A.SF, JAGO•. Washington 25, D. C. 

TOt The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are tra.nsmitted herewith for your action the record of trial a.nd the 
opinion of the Board of Revi81' in the oue of Captain William A. DeMint 
(0-198381), Air Corps. 

2. Upon trial by general court-martial this officer wu found guilty 
of wrongtul and unla.wf'ul cohabitation with a. woman not his wii'e from 
November 1944 liQ April 1945. in violation of Article of War 96. He wa.s 
sentenced to be dismissed the service a.nd to forfeit a.11 pay e..nd allowa.noes 
due or to become due. ~he reviewing a.uthority Approved the •entenoe a.nd 
forwa.rded the record of trial for aotion under Article of War 48. 

3. A summary of the evidence may be found in the a.coompa.nying 
opinion of the Boa.rd of Review. I concur in the opinion of the Boa.rd that 
the record of trial is legally sufficient to support the findings and the 
sentence a.nd to warrant oonf'irmation thereof. 

• · 	 While stationed at Sioux Falls, South Dakota. accused. a married 
man, 42 years of a.ge, whose wife and two minor daughters 11ved in Eva.DB ton, 
Illinois, became very intimate socially with Mrs. Pauline Gascoigne, a. 
married woman, who had been estranged from her husband for more than two·· 
years. A short while after llCOWled had been transferred to Boca Raton, 
Florida, in November 1~44. Mrs. Gascoigne a.ppea.red a.this new post a.Dl;i 
acco:m.panied a.cou.sed in searoh ot an apartment. A two-bedroom apartment 
in Fort Lauderdale was leased through a. real estate dealer to whom a.couaed 
introduced Mrs. Gascoigne aa his wife. Accused and Mr,. Gascoigne occupied 
this apartment together from a.bout 15 }bvember until shortly before Christmas 
1944, when he went baok to Sioux Fall,. Upon her return the dq before 
Christmas she wu a.ooompa.llied by her fifteen year old daughter, tram whom 
she had oonoealed the ta.ct that she had spent several weeks with a.ccused in 
Fort Lauderdale. Thereafter, until t.ocuaed was transferred from Booa Raton 
in the la.tter part of Maroh 1945, the three oocupied the apa.rtment. Ac
oused. who wa1 Personal Af'taira Oftioer at Boca Ra.ton Air Field, introduced 
Mrs. Gascoigne as his wife.or aa 1h"s. DeMint to personnel in his office e.nd 
permitted third persons t~·~eter to her u Mrs. DeMint. i'ihen she beoa.me 
a civilia.n employee in hia office in January 1945 she let it be known tha.t 
she was not aoouaed'• wife and gave her real name. other oooupanta of the 
apartment house believed tha.t a.couaed and Mrs. Gaacoigne were huaba.Jld and 
wife. Accused admitted his a.ffeotion £or Jlrs. Ga.sooigne 'but denied any 

., improper relationship between them. a.nd further denied that he had ever 
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introduoed her a.a his ;wife. while &dmitting that he had allowed others to 
refer to her as ¥.rs. DeMint in his presence. Mrs. Ge.scoigne also maintained 
that her relations with accused were purely platonic and that her ocoupe.ncy 
of the apartment with him wu due originally to the aoute shortage in housing 
facilities. Three of their friends testified that their co~uot 'fiaa above 
reproach and that they were well aware of the fact that they were not married 
to each other. · 

The record fully au.stains the fi:cding of. unl1a.wful an:l wrongful oo• 
habitation. B:)wever, with the exception of the period pre ceding Christmas, 
1944, accused and Mrs. Gascoigne at least sought to give the appearance of 
respectability by having the latter's daughter oocupy one of the bedrooms 
with her. While accused'• conduct can not be condoned, it was not ao flagrant 
as to justify the conclusion that he is unworthy of oontinuing as an officer 
in the Army of the United States. Hia past record as a.n officer shows eight 
efficiency ratings as exoellent, four u very aatiafaotory, and two aa . 
satisfactory. He held a commisaion as a Reserve officer from 1924 to 1934 
and u a Na.t1onal Guard offioe'r from 1923 to 1932. With the exception of 
the present offense the only evidence of m.isconduot ia a. reprima.r.ld under 
Article of War 104 for disorderly co:cduot in publio•on 6 Mu-ch 1945. On 
30. .Ma.roh 1945 he tendered his resigna.tion under Army Regulations 605-275 
in lieu of recle.uifi cation., but this resignation wa.s not favorably con
sidered by the Secretary of War on the reoonnnendation of the Cowna.nding 
General., Army Air Foroes,. that aeoused'a t.lleged unlaw:ful cohabitation ''wa.s 
more properly & matter for appropriate disciplinary action th.an a basil for 
the initiation of reolaaaifioation proceedings.n On 1 August 1945 the same 
oourt which sentenced aooused to diamiaaal aentenoed Major Milton Ha.rriaon . 
(CM 285060) to be reprimanded., to be restricted for three months. a:cd to for• 
feit j75 of his pay per month for twelve months. upon a similar charge of 
wrongful and unlawful coha.bitation, ooveri:ng a. period of eight months. to 
which the aocuaed in that cue pleaded guilty. In 'View of the rapid demo
bilization which is now in progress. t. forfeiture ·or pay o-ver an exte:cded 
period in the present case would probably be ineffioa.oious as a form of 
punishment. I. therefore, recomme:cd that the sentence be confirmed, but 
that it be commuted to a reprima.nd and forfeiture by acouaed or $100 of hi• 
pay per month for· two months., and that the aentenoe as thwi modified be 
carried into execution. 

. 
4. Consideration haa been giTen to a letter tram. Mrs. Pauline 

Ga.aooigne, reaffirming the propriety- ot her relationa with aocuud, and 
pointing out the severity of his sentenoe as oompared with that imposed 
on Mt.jor Harri1on. , 

5. Inoloaed 1• a torm ot a.otion designed to oa.rry into execution the 
toregoing reooJmD11.1nda.tion. should it me· ·with your approval. 

. 

.. 

I 

THOM:A.S H. GREEN3 Incl• 
1. Record ot tl"ial Brigadier General. U.S.A. 
z. Form ot action Acting The Judge Advooa.t• Gener&l 
3. Ltr tr Mrs. Pa.uline 

1' .. Gucoigne 

( sentence approved but commuted to a repr:f.mand and f'~1'e1 turea ot tloo 
• mnth tor two ~nt.Ju,... As modified ordered executed. ~MO 492", · 15 No: l94S). 
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0$.3)WAR DEPART.MM 
Artrw' Sern.o• Foroe.1 

In the Office ot 'lhe Judge Advoca.te General 
Wa.shington, D.C. 

SPJGK • CM 288193 
2 OCT li4i 

) ARMY AIR .FURCES 
) .EA.STERN FLYING TRA.Ull:00 COMMA.ND 

v. ) 
) Trial by G.C.M., oo:nTened. at 

Seoon:i Lieutenant DAVID ) Gunter field, Alaba:ma, 6 
M. BURD 
Oorp•. 

(0-577017), Air ~ September 194S. Di8m:l.1~al, 
total forfeiture• and oohf'ine

} me:nt for two (2) yea.ra. 

------------------~------------OPINION ot the BOARD CF REVID'I 
LUCKIE, MOYSE and SYKES,_ Judge Advooa.t~s. 

----..----------------------·---

l. The record ot trial in the oa.ae of the officer named aboTe has 
been examined bY the Boa.rd of Review and the Boa.rd submits this, its 
opi:ai.on, to. Tm Judge Advooa.te General. 

2. The aoousod waa tried upon the following Cha.rge and Speoificationa 

CHA.RQEa Violation of the 93rd Artiole ot War. 
. . 


SJ:B oiticationa In tha.t Secom. Lieutenant David M. Burd, Squadron 
C, 2131st AAF Baae lhit, Ansr:, Air Force• Pilot School (Basio), 
Gunter Field, Alabama., did, at Craig Field, Alabama, on or 
a.bout 13 July 1945, feloniou1ly take, ,teal am. carry away 
Orie (1) Leioa Cam.era, value e,bout Four Hundred ($400.00) 
Dollar•, the property ot Aspirant Jean v. Forestier. 

Re plea.d.ed not guilty. He wu found guilty ot the Charge a?ld Speoitioation 
and wa.s aentenced to be dismi11ed the aern.oe, to forfeit t.11 paY" and allow
ances due or to become clue, and. to be confined at ha.rel la.bor tor two years. 
No evidence ot allY' previous conviction n, introcluoed. The reviewing au
thority approved the 1entenoe and forward•~ the record ot trial for action 
under tho pron.sio:na of Article ot War 48. 

· 3. Evidenoe tor the Proaecution. 

, Jean Forestier; an A.epinurl; in the French Air Forcee, was 1tationed 
at Craig Field, Selma. Alabuia, during the months ot J\me and JlalY" 1945. 
On 23 June 1945 he purchased a Leioa Cauura. with a pigaldn lea.ther carrying 
cue from the jewelry firm ot Busch & Sona in Montgomery, Ala.bama, tor the 
sum of $400.00 (R. T,31,33). An expert witnesa te1tified that at the time ot 
trial the camera had a market value ot "not less than $400.00" (R. 33). 
All better grade cameras and lens ha.ve serie.l numbers and the jeweler who 
sold, the oam.era. to Forestier testified that he ha.d nenr aeen the aame aerial · 
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numbers on two different camera.a or le:o.a (R. 30 ). .A,fter purohaaing the 
camera, Foreatier made a note of the aerial'nwnbera on the oa.m.era and 
the lens (R. 7, Ex. A) and the jewelry firm kept the ta.g from the oa.m.era,whioh 
tag contained information a.a to the aeria.l numbers of the oamera. and lens 
a.nd also the date of sale and to whom the oa.mera. was sold (R. 31,32, El:. G). 
Foresti er took the oamera and oaae to his station a.t Cra.ig .Field and lut 
,aw the camera in hia room, whioh remained unlooked, at a.bout noon on 13 
Jul7 1945. He returmd to his room about 1700 houra on. 13 July 1945 and 
noted that the camera a..nd caaeweremisaing. He had given no one authority 
to take the oa.:m.era and oa.se (R. 10,11,13). At the time of the lose, the 
oase a.lso contained a notebook'e.m oard belonging to Foreatier (R. 10). 
Forestier illlmediately reported the loss, or&lly and in writing, to the 
Provost Marshal at Craig Field, desoribing the oamera. and giving the aeri&l 
numben of the o&lDera and lem (R. 11, Ex. B). 

. 
Aocwsed wu alao stationed at Craig Field during the m.Qnth ot 

· June and part ot the month ot July 1945, being tranaf•rred in July to 
Gunter Field in Montgomeey, .Alabama.. Be signed out from. Craig .Field a. t 
2100 hours on 13 July 1945, the date of Foreatier'a losa, and prooeeded to 
Gunter Field (R. 28, Ex. F). 

On 10 August 1945 the Provo.st )larshal or Craig :Field and the 

Provost Ma.rsh&l of Gunter F.1.eld obtained a search warrant for the purpose 

of aea.rohing aoou.aed'• quarter• in Montgomeey and had the warrant served 

by two oivilian deteotiTes (R. 17,18). A aearoh waa ma.de through •dreaaera, 

ohitforobe and ao forth• in aoouaed'a quarter• and alao in a closet whioh 

oonta.in.ed two or three auitoaaea, oartou, boxes and olothee., In a rear 

oorner ot the oloset wu. & pa.eteboard. oarton oontaining books, papera, 

clothing, bed.clothing, mhoellaneows items, and also the miseing oam.era 

a.nd pigskin oarrying oue. The aerial number• on the camera and lem were 

found to be the same as thoae given b7 Foreatier and u oontained in 

Forestier•a written~eport and the ProT01t.J.arshal•a official report ot 

the losa. Foreatier'• notebook aDd oard were •l•o found. in the oa.rr,ying 

oaae (R. 17,18,19,22). That ea.me day, 10'.A:nguat 1945, aoouaed wae inter

. viewed in the office ot the Gunter nelcl Provost M&rsh&l and. atter being 
fully advised of hi• rights under the 24th .Artiole ot War, atated that the 
camera had been glven to him b7 hie brother-in-law in Louisville, Kentucky, 
while the aoowsed had been on lean about two and a halt month.I betore 
(R. 24,26). . 

. 
4. Erldenoe tor tm Deteme. 

While etationed at Craig l'ield, aoouaed 11 ved in Selma, Alabama, 

at the home ot Mrs. Caine, looated tour or tiw milH from Cra.ig Field 

(R. 36.48,69). Mra. Caine reoallA the date aoouHd. wu traneterred to· 
Gunter F.1.eld and alao reoall.l that aooua•d. arrin4 at her home at abo~ 
1300 hours, parking hi• oar iD. front ot the houae. and atqing at the bowl• 
pao~ng and. loa.ding the oar preparatory to lea't'iag until he tinal17 depe.riled. · 

0 
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for his new station at about 1900 hours. During the entire afternoon she 
either heard accused moving around the house or heard him. talking, and 
ea.oh time she looked out front the accused's oar wa.s present (R. 37,S8,42, 
43,44). Mrs. Caine's sister, Mz,a. Lide, alao liwd in the Caine home and 
spent most ,of the afternoon on the front porch of the house. Mra. Lida 
recalls that aocuaed moved on the 13th ot July and further recalls that 
he arrived a.t about 1300 hours to pack and load his oa.r, which wa.a parked 
in front of the houae, and remembers that he did not leave the houae un:til 
about 1900 houra. During the entire af'tenioon Mr•• Lide did not lea.ve the 
.front porch for periods ot longer tha.n ten minutes and aooused's oar re
mained parked in front ot the house during the entire af'te:rnoon (R. 50,51, 
64,55). Both Mra. Caine and Mrs. Lide recalled that a neighbor, Mr. Cox, 
who lived a.cross the street, was on his front poroh all afternoon on 13 
July 1945 (R. 39,57). Mr. Cox testified that due to asthma. and hay fever 
he was unable to work and spent his time nout in the open in the oool, 
fresh airn sitting on his front porch (R. 62). Mr. Cox doe• not recall 
the da.te aoouat!d moved but does re<iall tha.t he wu on hi• tront porch 1rhile ac
cused wu loading his oar preparatory to moving. He saw a.oeuaed e.rrive at 
the Caine home at a.bout 1300 hours and saw him finally depart at about 1900 
or 1930 hours. Accused' a oar remained parked in front of the Caine house 
at all times between •bout 1300 and 1900 hours (R. 63,64). 

Mrs. Ellen Ross wu in Selma working as a. wa.itreas in Carter's 

Drug Store on 13 ·July 1945 (R. 70) and saw accused in the drug store at 


· about 1230 or 1300 hours that date. Aoouaed told her that be wu goi~ 
to Montgomery that evening and ahe asked, and received, permission to 
ride to 1.bntgomeey with accused and M:• wife. Aoeused left the drug 
store at about 1330 houn1 aild later picked up Mrs. Rosa for the trip to 
Montgomery- at a.bout 1930 hours. Accused then proceeded to Craig Field 
where he went into a BOQ while Mrs. Bou and a.ocused's wife remained in 
the oar. When a.ooused returned the., remained parked in front of the BOQ 
while the., drank a "ook~." While drinking the ncoke" a Frencbma.n approaohed 
acouaed,, talked a few moments, then t.he Frenchman lef't for a f,nr minutes 
and returned with a. ca.mera which he gave a.cowsed. Aoouaed handed the camera 
to Mrs. Ross who placed it in the glove oompartment of the oa.r (R. 73,14, 
75, 11). Accused handed the Frenchman a npieoe ot .Paper" (R. 82), then 
aocuaed went to headquarters and signed out and proceeded to Montgomery. 
arriving a.t about 2230 hours (R. 14). 

Aooused, having been informed ot his rights relative to becoming 
a witness, elected to :male• an W1Sworn statement. lit st&ted that he served 
seven and a half years in the Arirr3' &1 an enlilted m&11, then went. to OCS 
&t Miami Beach, Florida, 1rh~ he gradua.ted on 16 .April 1943 and J'.eceived 
his oOllllllisaion the ne.xt da.7.: He had been 1ta.tioned at Craig Field ainoe . 
sometime during the la.tter part of 1944 a.nd on 10 July 1946 received word 
that he was being tra.naferred to Gwlter Field. On the morning of 13 July 
1946 he completed his clearance of the _Field. except for aigning out, and 
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went home to assist his wlfe in paokir:ig. En route home he stopped at 
Carter's·Drug Store where he met Mz,a. Ross and agreed to take her to 
Montgomery. He was engaged in packing a!ld loading his oar all afternoon 
and did not leave too vioinity ot the house at arr:, time b'etween his ar
riva.l there at about 1300 or 1330 hours until about 1900 hours. He then 
picked up Mrs. Ross and proceeded to Craig Field where he first stopped 
at a BOQ. beo&Use he ha.d m.isaed a uniform and thought it might be at the 
Field. While at the BOQ. they had a Cooa Cola and a.a he was standing 
beside the oar a Frenchman approached accused and asked if aoousedwould 
take a camera to Montgomery to have repaired. Accused agreed and asked 
where he should take the camera and the Frenchman replied that it did not 
matter. to take it any place aocuaed could £ind. Accused informed the 
Frenchman that he probably would not have thne to look for & place but 
would have the camera repaired if conveniently poss.ible. Accused then gave 
the Frenchman his name and new address, taken frClll his traniJfer orders. 
Accused ha.nded the 01U11era to Mrs. Ross. telling her to put it in the glove 
compartment of the oar. Accused did not know the Frenchman and did not 
uk for his name. Accused then left the BOQ. and went to headquarters 

·, where he' signed out alld went to Montgomery. On 10 August 1945 accused 
was visited by the Provost Marshal of Craig F.!.eld a.nd Gunter Field who 
asked permission to search his quarters. Accused's wife waa pregnant 
&.nd for that reason accused was· not very much in favor of having a_aearoh 
madeJ however, he did consent to the search. After arriving at hie 
quarters he recalled that, u he was living in the residence of another, 
he had no authority to permit a search and felt it was necessary to have 
a search warrant issued before permitting the search. After the officers 
obtained the sea.rob warrant they made the search of th$ quarters, during 
which time aooused 1 1 wife was very hysterical, and accused's only thought 
wu to get th.em out ot his house. For that reason he told the officers 
the first thillg that orosaed his mind about the oam.era, viz, that it was 
given him by his brother-in-law. When questioned later at the office of 
the Provost M&rsha.l he knew it would I10t help matters to deny what he had 
already s a.id, ao he again told them tha.t the oamera. was given him by his 
brother-in-Jaw. Subsequent to 10 Allguat 1946 he made a. trip to Craig Field 
in an effort to find the Frenohman who gave him the oam.era. but was unable 
to locate him (R. 84-80). 

6. Prosecution evidence in rebutta.l. 

The Provost liarshal ot Craig Field waa reoe.lled to the stand am 
testified that aoouaed made no statement .at his quart~rs conoer:n:1.ng the 
manner in which he oame into possession of the camera,, and that it such 
statemlint had been ma.de the witneu would have heard it (R. 91). On orou
examiD&tion the witness testified that, "He oould ha.ve made it to eomeone 
else but he didn't make any remark to me of that nature,." The witness 
alao testified that another camera, of a German make, was town in &oouaed. 11 
quarters (R. 92,93). 
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6. The evidenoe for the proseoution clearly establishes that on 23 
June 1945 Aspirant Foresti,u· puroha.sed a Leica. Ca.mer& for the sum. of $400.00 
and that on 13 July 1945, between the hours of 1200 8Jld 1700. the camera. 
was ta.ken fro:n his quarters without his permission or authority. On the 
day the ce.mera wa.a ta.ken, the aoouaed waa transferred from Craig Field to 
Gunter Field in Montgomery. Leu th.cl one month later the camera, fully 
identified, was found in exclusive poa1e~aion ot accused a.t hi• new 1ta.tiOJ1. 
The dtf'ense sought to establish an a.libi for a.oouaed by a.dduoing evidenoe to. 
show that he wa.s at hie home, some four miles from the scene of the crime, 
at all times between the houri of 1300 8lld 1900 on 13 July 1945. llLe defense 
then sought to prove that an undescribed camera. ·lf'U given aooused by an -un
known French:ma.n to be ta.ken to some Wln8ll!ed repair shop in :Montgomer,y to· 
have undesoribed repairs made. The court, acting within its rights; deolined 
to believe that accused's· alibi evidence wu autfioient to preclude the 
possibility that he took the camera from Foreatier, and further declimd to 
believe the rather :far-fetched story- of the unknown Frenchman in so fa.r as 
it related to Forestier'a camera. The evidenoe aa to accused's guilt is 
entirely circumstantial but, in suoh oases, it 11 proper tor the court to 
believe prosecution's evidence in order to determine whether the proof ia 
sufficient to exclude every reasonable J.vpothesia of innocence. The pro••

. cution•s evidence showing accused'• posseasion of reoently atolen property, 
ta.ken in oonneotion . with a.ocuaed's obTi.oua:cy, w1.se.tistaotory explanation 
ot having received the camera from hia brother-in-law in Louisville at 
a. time prior to its actual purchase in Montgomery-. is sufficient to support 
the oonviotion ot laroell1'• 

. 7. War t>epi.rtment records show tba.t aooused is 28 years o:f age a.nd 

iB married. He is a high school graduate. He enlisted in the Anr:, in 

1936 and served as e.n enlisted man tor seven years, rising to the grade 

of staff sergeant prior to beixlg selected for Of'tioer Candidate School. 

He graduated from Of.fioer Candidate Sohool on 15 April 1943 and. reoeiTed 

hia oommiseion as second lieutenant, .AUS, on 16 April 1943. 


·8. The court was lega.lly constituted and had jurisdiction ot the 

accused and the otf'e:ri.se. No errors injuriously afteoting the aubsta.ntia.l 

rights of the aocuaed were oommitted during the trial. In the opinion ot 

the Board of Review the record of tri&l is legally auffioient to support 


. the filldinga of guilty and the sentence and to wa.rrant oonfirma.tion of the 
~entenoe. Dismissal is authorised upon conviction of a viol&tion·ot 

· Article ot War 93. · · 
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NOVl !Si 
' ..... 

· SPJGK • CM 288193 	 1st l13d 

'11t ASF, JAGO, Wa.abington 25• D. C. 

TOI The Secretar;y of War 

1. Pursuant to Executive Order No. 9566, dated Mq 26• 1945• there 

a.re transmitted herewith tor your action the record of trial and the 

opinion of the Board of Review in the oa.ae of Seoond Ueutenant David. 

U:. Burd (0-577017), Air Corps. 


2. Upon trial by general oourt-ma.rtia~ this offioer pleaded not 
guilty to, andwaa found guiltf of, larceny in violation of Artiole of War 
93. No evidenoe we.a introduced of any previous oonn.otion. He was aen

tenoed to be dismissed the service, to forfeit all pay alld allowances due 

or to become due, and to be oont'ined at hard labor .for two yea.rs. The 

reviewing a.uthority approved the sentence and forwarded the reoord of 

trial tor action under the proviaiona of Artiole of War 48. 


3. A summary of the evidence may be found in the accompa.DTing 
, 	opinion of the Board of Review•. · I concur in the opinion of the Board 

that the rocor4 of trial ii lege.lly suf.fioient to support the .findings 
of guilty and the sentence. · 

On 23 June 1945 Jean Forestier, an Aspirant in the French Air 
Foroea, purohued & Leic& camera at Montgomery, Alabama, paying therefor 
the sum of $400.00. · Forestier took the camera to his station at Craig 
Field, Selma, Alabama, where he last sa.w it in his quarters a.t about noon 
on 13 July 1946. When Foreatier returned to his quarters at about 1700 
hour• the camer& was missing. The accused had been stationed at Craig 
Field .but signed. out tor Gunter Field• Montgomery, .Alabama., his new 
station at 2100 hours on 13 July 1945, About one month later a search 
warrant wu obtained and acouaed's qU&rters at hia new station were 
aea.rched, resulting in the finding of Forestier•a oamera a.nd also a · 
aeoond oamera in a closet in his room. The defense sought to est&bli•h 
an 1.libi tor acoused by adduoing evidence to show that he wu at hia 
home, some four milea from. the soene ot the crime, 1.t all times between 
the hours of 1300 and 1900 on 13 July 1946. Defense alto sought to prove 
that. immediately prior to his departure from Crdg Field, an unk:ncnm 
Frenchman ga.ve a.cowsed an undesoribed camera for the purpose .of ta.king 
it to accused's new station. (M>ntgomery, Alabama) &?Jd having 1mIJAmed 
repairs made thereon. Aoouaed testified he had made a subsequent effort 
to locate the. unk:nowu Frenchman without auoceH. 

4. The record of trial eatabliahea beyond oontrad.iotion that ao
ouaed was found in the poueuion of a recently 1tolen ouen.. Bi• oon• 

, _tention that an u?Jdeacribed camera was given him by some unknown Frenchman . 
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does not alter the fact the.t the particular camera, belonging to J..spira.ut 
Foreatier, was stolen and later found in accused's quarters ~this new 
station. This contention is further weakened by the discovery of a seoond 
camera in aooused's possession. The value of the camera was established 
to be "not less than $400.00. 11 I recommend that the sentence be confirmed, 
but that the forfeitures be remitted and that the period of confinement be 
reduced to one year. I further reoo!lllTlend that a disciplinary barracks be 
designated as the place of confinement. 

5. Accused has been a commissioned offioer since 16 April 1943. His 
201 file in the War Department does not reveal his efficiency ratings, but 
the review of the ataff judge advocate indicates that such ratings have been 
"very sa.tisfaotory11 a.:nd 11sa.tiafactory." He previously served seven years 
as an enlisted man. attaining the grade of staff sergeant. 

6. Consideration has been given to a letter from SeDator Joseph F. 
Guffey dated October 16, 1945, inclosing a letter to him from Vil'. C. L. 
Counts. These letters accompany the record of trial. 

7. Inclosed is a form of aotion designed to carry into execution 
the foregoing recommendation should it meet with your approval. 

f Inol.s THOMAS • GREEN 
l. Record of trial Brigadier General. U.S.A. 
2. Form of action Acting The Judge Advocate General 
3. Ltr fr Sen Jos F 

Guffey w/inol 
4. Ltr fr Mr c. L. Counts 

dated Oct 31, 1945. 

{ s entence confirmed, .forfeitures remitted and confinement reduced to one ;rear. 
As modified ordered executed. GCMO 471, lS Nov 194S) • 

., 
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WAR mPARTMENT 
Army' Service Fore•• 

In the Offl.ee ot The Judge Advocate General 
Washington, D.c. 

SPJGN-<;M 288446 

UNITED STATES 

Pr.l.vate First Class 
AIEJANI.IRO N. ARVIZU 
(.39854?09), Army Air 
Forces Overseas Repla.ce
rnent. Depot, l{aarns., Utah. 

ARUI AIR FORCES WE.STEml
J FLIDiG TRAINING COMMAND 
) 
) Trial by G.C .:s,;• ., convened at. 
) lt'llllama Field., Chandler, 
) Arizona, .30 August 1945• Dis
) honorable discharge and con
) finement tor llf'e. Penitentiary. 
} 
} 

REVIEW b7 the OOARD or REV!Elf 
LIPSCOMB, 0 1 CONNOR and KORGAN, Judge A.dvocatea 

-----~---
1. The Board of Revin has examined the record. ot trial in the 


case ot th3 soldier named above. 


!2. The accused was tried upon the following Charge and Specifi 

cation: 


CHA.ROE: Violation of the 92nd Article or War. 

Specifl.cation: In that Private Fi.rat Class Alejandro 
• N • .lrrlzu, Anny' Air Forces, Overseas Replacenent 

Iepot, Keams, ut.ah, did, at Chandler, Arizona., on 
or about S August 1945, with malice aforethought, 
willtully, deliberately, feloniously, unlawfully, 
and with premeditation kill one Teresa Arvizu, a human 
being, by stabbing her with a knUe. 

After counsel tor accused bad entered a pla a 'or 11not guilt7 by reason of 
emotional insa:nit7 at tn~ time the act was conmitted", the court directed . 
that a plea of not guilty to the Charge 8l'.ld Specification be entered on 
behalf of accused. The accused was .tound guilty of the Charge and Speci
fication and sentenced to be dishonorably discharged the senice, tD tor
.f'eit all pay and allOW'ances we or to become due, and to be confinad at 
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bard labor, at such place as the reviewing author! ty might direct, for 
the term of bis natural life. The reviewing authority approved the sen
tence; designate.d the United States Penitentiary, Leavenworth, Kansas, 
as the place of confinementj and forwarded the record of trial for <-action 

1under Ar~cle of War soi. 
3. Evidence tor the prosecutions During a change of station ac

cused, who had been in the Army far about two and a half ye·ars, visited 
his home at Chandler, Arizona trom which he had been absent for seven 
months (R. 9, 62; Pros. Ex. B). After bis arrival on 31 July 1945, he, 
his wile Teresa, and their 4-year-old child, occupied a house adjoining 
the residences of her mother, Mrs. Juana zazueta, and her brother., Frank 
Zazueta (R. 9-101 14, 36). 

The accused was in a tavern on Friday af'ternoon, 3 August 1945, 
and was "pretty .tu11•. He displayed a knife and ma.de the statement, "I 
am going to kill Jl.er, she is no good" (R. 53-~5). The .following night., 
4 August 1945, accused was in the tavern drinking beer until closing time 
(R. 10). Frank zazueta was there arxi talked to accused, who asserted that 
he intended to .divorce Teresa but that be wi.shed to remain friendly with 
Frank (R. 17). After the tavern closed, the patrons gathered outside to 
sing and it was around 3 :00 a.m. when accused, accompanied by his step
father, Rosindo Vassquze, and Frank Zazueta went home. According to the 
latter accused was sober (R. ll-12). Frank entered his house but ap
parently accused could not gain admittance, for he Y8S heard poundi~ 
and shouting !or Teresa to open the door {R. 13). 

The disturbance awakened Mrs. Zazueta and caused her to come 
outside. Sha ns soon -joined by her son Frank and otbarnembers o:t bar 
famiJ.T (R. 14, 36-37, 44)• Teresa did not awear until accwsed talked 
about taking the child away from her. She than stepped into the yard 
saying, •Be.fore you take Jff!' daughter you take my li.te11 (R. 37). A 
verbal squabble over the divorce followed (R. 14). .Teresa stated she 
110uld agree to it, but they would have to prove 1diat they had been ss;ying 
about her (R. 37). Mrs. zazueta i'inall.T said they would "fix" the divorce 
Monday and requested accused to leave (R. 15, 38, JI,). He asserted, •I 
am going to sleep here. She is 111:f w:i.te1 I have a r.1ght to sleep with her 
until I get a divorce11 (R. l5). When Frank urgad, •You had better go awaytt, 
accused rejoined, "Teresa is staying with me dead or alive••. He was Tery 
angry and, as he spoke, he stabbed her 1n the stomach with a pocketknife 
(R. 15, 38, 43, 46, 77J Pros. Ex. A). He than ran away while Teresa, 11h, 
was bleeding badly, took a tn steps arxi collapsed (R. 16, 47). In the 
opinion o! Mrs. Zazueta and her daughter, Dora, accused was not drunk at 
the time o! the stabbing (R. 42, 47). · 

Teresa was taken to a pb;ysician about 3 :30 a.m., and found to 
haft suffered a laceration, three-fourths ot an inch long, on the right 
side ot bar abdomen. The cut appeared to have been 1.n.nicted with a knit,. 
After giving her .first aid treatment, the physician sent her hom';l (R.17, 33-34)

• 
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-Later in the morning, about 9 :30 a. m., she was taken to the Station 
Hospital at nearby Williams Field (R. 17, 63). Her injury was described 
as "a penetrating wound of the lower abdomen, right mid-quadrant, just 
above the level of the navel11 , and the sy:mp'tOrns indicated penetratiQn 
of the inter-abdominal cavity. She was given plasma and blood trans
.fusions and an operation was per.formed but she eventually succumbed on 
Wednesday, 8 August. An autopsy disclosed that death was caused by a 
knife wound, •penetrating the abdomen, involving a wound, penetrating, 
of the transverse colon and of the right kidney, with subsequent 
hemorrhage, shook, peritonitis, and bronchial pneumonia0 • Tl.le pneumonia 
was due to shock and a 0 general .cellulatory collapse" resulting from the 
wound (R. 63-65). · 

Accused was asleep at his home when m1ntary police arrived 
about 5:30 a.m. on 5 August 1945. When awakened, he appeared to be 
sober, but he claimed that ha did not remember anything that had pre
viously happened (R. 49-53). The following day, 6 August 1945, he was 
questioned by the county attorney and, after bei.ng warned of his rights, 
made a statement concerning the killing {R. 6o-62; Fros. Ex. E). 

He asserted that when he arrived home in Chandler he heard that 
his wife was "running around" late at night and had been seen with other 
men. This news so enraged accused that he asmd her for a divorce. She 
denied any infidelity and said she would not agree to a divorce until he 
came back from the Army. They continued to l:i,ve together, but the matter 
preyed on his mind. Saturday night, 4 Augµst 1945, he went from one tavern 
to another drinking large quantities of beer. Arter the taverns closed, 
he stood in the street singing and drinking 'With his brother-in-law, Frank 
Zazueta, and his step-father, Rosindo Vassquze. The succeeding events were 
described by accused as follows: 

n* **I was so drunk you know when I went home, then I 

·,rent to go iD sleep. Lf;y wife was there in bed already when 

[ got in the house, I was going to bed. My mother-in-law, 

her mother, came to the house and told.me to get out of 

there, she was trying to chase me out of there and trying 

to take my wife to her house, she wanted to take her. I 

told them the da;ybefore that I want to fix a divorce to 

see· if I can get it, I just tol~ them and they got mad. 

l.et 1 s see, then when· she came up into the house she make 

me mad because she wanted to take my 'Wife to her house. 

I wasn't going to do nothing, I was i:,:,ing to sleep. Sha 

~ame up there and trried to chase me out of there, so r 

got mad and I was drunk and I don't know what happened it 

I cut her. The next morning the :u:.P•s took ma to the 

mother's house. They said, 1Lo you know what you did 

last night?• I said I didn't know. That is all I 

remember• (Pros. EL B). 
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(364). 

Although he persisted in his assertion that he had no recollection o! 
stabbing his wite, lib.en asked, "Arvizu, ,rhy Qid you stab your wif'e?•, 
he replied, "I got mad I think" (Pros. Ex. B). . 

4. Evidence for the defense: Accused, after being advised of h:11 
.rights as a witness, elected to remain silent (R. 93). However, testi 
mony concemiJli the homicide and the preceding events was given by ac
cused's mother, his step-father, and either lfitnesses. It was shown that 
when accused came back to Chandler he received in.fbrmation from several 
sources that his wife bad been seen with other men. His former employer 
told him that he bad seen her on the street 11:l.th some soldier (R. 67-69). 
A bartender at the "Avalon•, described. a:s a cabaret o! poor reputation, 
informed accused that be bad seen her there (R. 86-88). The acou.sed 1s 
mother told him of a conversation in which Teresa had said that accused 
nenr wrote, but she did .not care because she was going to marry another 
man (R. 79). A :Manuel Oaulna admitted to accused that he had been out . 
with Teresa and that she wae "chasing" him (R. 73-75). 

These reports angered accused (R. 69). On Thursday, 2 August 
1945, he was in a tavern •ld.nd of drunk" and showed a knife which he 
said •sooner or later he was liable to use * * * on his ld.fe" (R. 76-77). 
Saturday night, about Si.30 o1clock, he cams out of a saloon drunk. He 
,ras t.aken home and given coffee, llhich he soon vomited. His mother tried 
to induce him to go to bed, .but he insisted on returning to his friends 
(R. 69-73, 79-80). He remained in the vicinity of tba tavern dri.nldng 
beer and 'Whiskey until early' in the morning (R. 82-84). When he i'1nal.l7 
,rent home aJ:¥1 became involved 1n the quarrel with hi• wife and the 
Zazuetas, he wae ao drunk that his YOrds ware unintelligible •. •He was 
awtul mad and drunk11 accord:1.r.g t.o the test1moJ11' given by his step
father (R. 84-85). It was about 4:30 that mo~ when, with a knife 
in his hand, he arrived at his mother's house. She testified that he 
was •awful. drunk", and that it 1188 difficult to understand his speech. 
He mwrbled some~ about having a qt1ar:rel with his wife and went· to 
sleep immediately' after lying cbwn (R. 80-81). . . · 

· Two witnesses testified that accused's reputation for peace and 

quiet in,his coJlll'IUilit;y was good (R. 67, 84-90). A report ot a ps;ychiat.ric 

exarnjnation of accused was received ,in evidence which contained the fol

l.owing diagnosis:· •No psychollis, psychopathic personality, emotional 

instabilityt' (R. 92; Def.!:%. 1). · 


s. It is alleged that aecused 11d:1.d, at Chandler, Arizona, on or· about 
S .lugust 1945, with malice ato:retboug,ht, w:i.l.t'ull7, deliberately', !elon::l.OU.81:y-1 
11Dlaw:f'ul.ly, and 111.th premeditation kill one Teresa Arinu, a human being, 
by •tabbing her 111.t.h a knif••, in 1'1olation of Article of War 92. 

Karder is •the unlawful. ldJJ:Sng of a human beiDg with malice 

aforethought•. B.r "unla1rtul.• is meant lfwithout legal justification or 
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excuse•. :uc:u:, 1928, par. 148.!• •Mal.ice aforethought• has been defined 

in the following language: 


•* * * Malice * * * is used in a technical sense, in
cluding not only anger, hatred, and rennge, but ever:r 
other unlari."ul and unjustifiable motiw. It is not confined 
to ill will toward one or more indi:vidual persons, but ia 
intended to denote an action fiowing from. any wicked and 
corrupt motive, a thing done plo animo, where the tact has 
been attended with such circumstances as carry in them the 
plain indications of' a heart regardless of' social duty, 
and fatally bent on mischief'. And therefore malice is 
implied from any deliberate or cruel act against another, 
however sudden. 

* * *"* * * n, is none the less malice aforethought, within the 
meaning of' the law, because-the act is done suddenly after 
the intention to commit the homicide is formed: it is suffi 
cient that the malicious intention.precedes and accompanies · 
the act 0£ homicide. It is manifest, therefore, that the words 
'nalice aforethought• in the description of' murder, do not imply 
deliberation, or the lapse of' considerable time between the 
malicious intent to take life and the actual execution of 
that intent, but rather denote purpose and design in contra
distinction to accident and mischance"• Commonwealth v. Webster, 
S Cush. 296, S2 Am. Dec. ?11. 

The.words •deliberately" and "with premeditation" have been 

held to mean "* * * an intent to kill, simply, executed in furtherance 

of a formed design to grati.fy a feeling for revenge, or for the ac

complishment of some :unlawful act•. Wharton'• Criminal Law, Vol. r, 

Sec-. 42). "Dalibera~on and premeditation ~ be instantaneov.s. ·Their 

exlstence is to be dtltermined i'rom,tb.e tacts and circumstances in nch 

case•. Aldridge v. United States, 60 App. D.C. 451 47 F. 2d 4CJ"/, 408. 


The record shows that the fatal stabbing of Teresa Arvizu 

b7 her husband ilejandro Anizu was the result of a jealous hatred in

duced b;r repeated stories of' her infidelity and aggravated by her refusal 

to cooperate in bi, securing a divor.ce. It is clearly' apparent that 


·accused.brooded over his misfortune an::i that bia mind developed a murderous 
bent. Only- two days prior to the killing the accused revealed his 
uxoricidal design by" disI?laying a km.fa in a saloon and drunkenly pro
claiming bis intent to do_awa;r with her. Since the baa.rt "1'at&ll7 bent 
on mischiefll existed, there was needed only the occasion for him to carry 
out bis parpose•. The family tilt that developed on the morning of S 
August 1945 afforded him the opportmlity to vent his hatred for his wife 
and to deliver the lethal thrust that slashed the abdomen and penetrated 
the organs of bis wife resulting in her death three da;ys later. 
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No extended discussion is necessar., to show that accused's action 
was murder. It cannot be said that accused acted in the heat of sudden 
passion caused by adequate provoc~tion. The Manual for Courts-Martial 
(par. 149~ states: · · · _ 

nthe law recognizes the fact that a man may be provoked 
to such an ext.ant that in the heat of sudden passion, 
caused by the provocation, and not tran malice, he may 
strike a blow Wore he has had time to control himself, 
and therefore does not in such case punish him. as severely · · 
as if he were gu:ilty of a deliberate homicide • 

. 
"In voluntal')" manslaughter the provocation must be 

such as the J.a,r deems adequate to execute uncontrollable 
passion in the mind of a reasomble man; the act must be· 
committed under and because of the passion, and the provo
cation must not be sought or induced as an excuse :for kill.ini 
or doing bodily hara•. 

It j,s clear that accused's ma.lo animo antedated the quarrel with his ld.f'e 

and her family on the moming of S August. The nature of the quarr~l, a 


· mere exchange of verbal thrusts, could not constitute adequate provocation. 
While accused's anger may have been intensified by the enoounter, it can
not be deemed a "sudden passion•. The record. fails to show any- circum
stances which would reduce the killing to manslaughter. 

The evidence is conflicting as to accused's sobriety at the 

time o.f' the slaying. The defense testimony tended to show that accused 

was highly intoxicated. The Manual for Courts-Martial (par. 126) pro

vides: 


"It is a general rule that voluntary drunkennes~, nether 
caused by liquors or drugs, is not an excuse tor a. crime 
committed while in that condition; but it may be considered 
as affecting mental capacity_to entertain a specific intent, 
where such intent is a necessary element of the o.ffense. 11 

A more detailed e:x:position is contained in 26 American Jurisprudence, see. 
118, as f'ollon i 

"One intoxicated to the extent of being deprived of' mental 
capacity to deliberate or premeditate cannot be guilty of' a 
crime of' which premaditation is an essential element, if be 
:formed no purpose to commit the crime prior to the timB he be
came into.x1cated. * * * It 1a to be noted, however, that intoxi
cation of one accused of murder will not reduce the grade o:t the 
o!!ense where the killing was done with deliberation an1 pre
meditation. If one who, while sober, deliberatel7 resolves to 
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kill another, ~kes himself drunk f'or the purpose of nerving 
himself !or the accomplishment of his design, and is tempo
rarily insane and unconscious of what he is doing, he is still 
guilty of murder in the first degree. Intoxication resorted 
to for the pui:pose of blunting moral responsibility, only in
creases the culpability of the defendant. 

ttBe.fore into:x:tcation can be relied upon as reducing the 
.degree of the crime, the intoxication must haTe been o:r such 
a degree as in :raot to render the slayer incapable of at
taining the purpose, intent, or malice, that the law deems 
an ingredient of the offense. * * *"• 

The defense witnesses on ·this issue are directly contradicted by those 
of the prosecution. Three members or the Zazueta family testif'ied in 
effect that-, while accused showed signs of his drinking, he was not 
intoxicated. These opinions are corroborated by the .fact that, 'When 
questioned the next day concerning the homicide., accused was able to 
reconstruct in detail his activities leading up to the killing. It 

·' 	was., peculiarly enough., only the actual stabbing that he could not 
recall. There was thus presented to the court for determination the 
question of fact whether aocused 1 s mind was in such a condition as to 
be incapable of .forming an Went to kill. The affirmative conclusion 
reached., implicit in the ccurt 1a findings of guilty, is supported by 
the evidence, and no valid reason appears why they should be disturbed. 
Furthermore, there is sufficient evidence in the record to show that 
intent on the part of accused to kill his wife existed prior to the 
slaying and., under the law quoted, his condition as to sobriety at the _, 
ti~ he consummated his intent becomes immaterial. 

6. The accused sought to enter a plea of "not guilty by reason of 
emotional temporary insanity". By direction o.t' the court a plea of not 
guilty was entered. At the conclusion of the testimony the law member 
ruled that the issue of insanity had been raised. He subsequently ruled 
that "at the time of the commission, of the offense charged and at the 
present time the accused is not suffering from mental disease or diffi 
culty and can distinguish between right and wrong and adhere to the 
right". The only evidence introduced which directly concerned his 
mental condition was a psychiatric report disclosing, "No psychosis, 
psychopathic personality, emotional· instabili.tyt'. The defense counsel 
stated ·that they bad no .further e'Vi.dence on t...1le issue ot insanity, but 
that they also ·relied upon the .facts of the case itself as negatbing 
mental accountability. .l careful consideration of the relevant evi. 
dence compels the conclusion that it. does not. 'Yit.iate the usual pre
sumption of sanity or raise a reasonable doubt as to accused's mental 
responsibility. WD Tech. Bull. "Psychiatric Testimony Before Courts 
Martial" (TB Med, 201, l Oct 45). On the contrary, it affirmatinly 
appears that accused •was at the time so far free .from mental defect,· 
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disease, or derangement as to be able concel',"Iling the particular acts 
charged both to distinguish rie;ht trom wrong and to adhere to the 
right" (MCM, 1928, par. 78!). 

7. The charge sheet shows that accused is Zl y&an of age, and 
~hat he was inducted a.t Phoenix, Arizona, l2 JanU8l")" 1942, with no 

· prior service. 

8. The court was legall,y constituted. No errors injuriously af
fecting the substantial rights of the accused were commi:tted during the 
trial. In the opinion of the Board or Review the record ot trial is 
legall,y su.tfi.cient to support the findings o.t guilty and the sentence ard 
to warrant confirmation thereof. A sentence either of death or lite 
impri_sorunent is mandatory upon conviction ot murder, in T.l.•lation of 
Article ot War 92. Confinement in a penitent.iary is authorized by the 
42nd Article of War !or the offense of murder, recognized aa an oftense 
o! a civil nature and so punishable by penitentiar,y confinement tor more 
than one year by Section 22-2401 of the Di.strict. of Columbia Code. 

Judge Advocate. 


Judge Advocate. 
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WAR DEPARTMENT 
Army Service Forces 

In the Office or The Judge Advocate General 
Washington., D.C. 

SPJGN-c'.-1: 288453 

UNITED STATES ) THIRD SERVICE CO~']) 
) ARMY SERVICE FORCES 

v. ) 
) Trial by o.c.:M•., convened at 

Second Lieutenant A.Ll.JiN ) Camp Lee., Virginia., 18 Septem
MURAN (0-1593109)., Quarter ) ber 1945• Dismissal. 
master Corps.· ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB., O'CONNOR and MORGAN., Judge Advocates 

l. The Board of Review has examined the record of trial 1n the 
case of the officer named above and sutmi.ts this., ;its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon·the following Charge and Speci.fi 
cation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that :2d Lieutenant Allan Moran., Quarter
master Corps., 9109 Technical Service Unit., Quartermaster 
Corps., I'etachment No. 1., Quartermaster Replacement Pool, 
J.rrrry Service Force$ Training Center, did, without pro
per leave, while enroute .from First Ser'tice Cormnand Head- · 
quarters, Boston., Massachusetts., to Camp Lee., Virginia., 
absent hi.tnsel.t from hia organization at CanpLee., Virginia, 
from about 5 August 1945 to about 23 August 1945. 

The accused pleaded guilty to., and was found guilty or, the Charge and 
the Specification. Evidence was received of a previous conviction by 
general court-martial on l5 January 1945 of being drunk and disorderly 
in camp., in violation of Article of War 96. He was sentenced to be dis
missed the service and to forfeit all pay and allowances due or to become 
due. The reviewing authority approved only so much of the sentence as 
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provided tor ·dismissal and .forwarded the record ot trial .for action 
under Article o.f War 48. 

:,. Evidenoe for the prosecution: By special orders ot the First 
Service Comnand, dated 2 August 1945, accused was relieved from duty 
at Boston, Jlassachusetts, and assigned to the Quartermaster Replacement 
Pool, .Army Service Forces., Camp Lee, Virginia (R. 7J Proa. Ex. l). Pur
suant to these orders he departed from Boston on 3 August 1945, but, 
having tailed to join his organization at Ca.qi Lee by 5 August l94S, he 
was recorded as absent without leave on the latter date {R. 7-8; Prqa. 
Eu. 2, 3). He eventually' presented him.aelt tor duty at Camp Lee on 
23 August 1945 {R. S; Pros. Ex. 3). 

Accused was 1nterYi.ned by an investigating officer on 10 Septem
ber 1945 and, following an explanation of his rights as a witness under 
Article· ot War 24, made a statemnt concerning bis absence and also hi.• 
previoua record (R. 9; Pros. Ex. 4). He asserted that he was inducted 
in DecEID.ber 1942 and, after graduation tram the Otficwa• Candidate 
School at Camp Lee, was c0%lllliH1oned on lS June 1943. He went overseas 
in Septanber 1943 and was stationed in Bombay, India, as .m assistant 
quartermaster supply officer. Arriving back 1n this countr.r in MEcy', 
1945, he spent a 3C>-dq leave 1d. th hi.s wife at their home 1n .A.lb.any. 
In July he bad another 10 days at home when he was tr8ll8.ferred to the 
F.Lrat Serrlce Command. 

In complying 11:i.th the orders assigning hi.m to duty at Camp Lee, 
he reached WHhington on 4 August 1945 and, finding that hi.a luggage had 
not arrived, he decided to remain over night. He met some officer friends 
at bis hotel, and a prolonged drl n)d ng bout ensued which did not end 
until 21 August when he proceeded on to Camp Lee. He reported at Fost 
Headquarters, but, because he was suffering f'rom the e.ftects of hi• 
al.cobolic episode, be went to a nearby hotel,instead o.f joining h1a 
organization. On the morning o.f 23 August he reported to bi.a organiza
tion tor duty (Proa. Ex. 4). · · . 

4. No evidence was introduced by the de!eme. Accused, after explana
tion ot his rights as a 'Witness, elected to r&main silent (R. ll-12). 

s. The Specification ot the Charge alleges that, while en route 
from the First Service Command, Boston, J.ra1sachusetts, to Camp Lee, 
Virginia, accusad absented hi.m.selt 111th.out leave from. bis organization 
at Can;> Lee, Virginia, from S August 1945 to 23 A.uguat 1945. The Speci
fication is laid under Article ot War 61. 

The unauthorised absence of accused is establbbed b7 the en.
dance tor the prosecution and admitted b;r bis pleas ot guilty. Although 
accused signed in at Camp Lee on 21 .August, he .failed to report to hi8 
organization until 23 August and, consequently, was absent 'Without leave 
.trom bis organization tor the entire period alleged. The record is de
void of aey sanblance ot an excuse for his extended absence. Bis explana
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tion that he spent 17 consecutiTe days in Washi!lgton drlnldng furnishes 
no justification £or his dereliction. The oftense charged is estab+i,shed 
without question. · 

6. War Department records show that the accused 1• about 32 ;yeara 
and 8 lOOnths 0£ age, having been born 19 .March 1913. He is a high 
school graduate and attended Harvard University tor one ;year. His em
ployment record shows that he ha• been engaged in the insurance brokerage 
business, that he was a stage and radio actor, and that immediatel.7 prior 
to entering the service he was an •expeditor• of materials and contract• 
for the General Electric Comp.a.ny. He was inducted lS December 1942 and, 
upon graduation f'rom The Quartermaster. School at Camp Lee, was com
missioned a telli)Orary second lieutenant 1n the Army of' the Umted Statea 
on 1.8 June 1943, reporting !or active duty on that date. 

7. The court was legally oonstituted. No errors in.juriously aff'ecting 
the substantial rights of' the accused were committed during the trial. 
The Board of ReT.i.ew 1• of' the opinion that the record of trial is.legally 
sufficient to support the findings of guilty and the sentence and to wa:.
rant confirmation thereof'. DismS.ssal is authorized upon conviction of a 
'fiolation o! Article of War 61. · 

Judge Advocate• 
... . 

~·Judge .l<hvcata. 
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SPJGN-CM 288453 1st Ind 

IlQ ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War 


1. Pursuant to Exacutive Order No. 9556, dated 26 May 1945, 

there are' transmitted heraldth for your action the record of trial 

and the opinion ot the Board ot Review in the case of Second Lieu

tenant Allan Moran (0-1593109), Quartermaster Corps. 


2. Upon trial by general. court-martial this officer pleaded guilty 

to, and was found guilty of, absence without leave f:i;, m 5 AtJ€ust 1945 

to 23 August 1945, in violation of Article of War 61.· Evic.ence was re

. ceived of a previous conviction by general court-martial on 15 January 
194S of being drunk and disorderly in car.p, in ·violetion of Article ot 
War 96. He was sentenced to be dismissed tha service and to forfeit- all 
pay- and aJ.lalrances due or to become due. The reviewing authority ap
proved only so much of the sentence as provides for dismissal and for
warded the ·re,ilord of trial tor action under .A.rti cle of War 48. · 

3. .&. summary of the evidence may be found in the acconQ?Sl'l1ing 

opinion ot the Board of Review. I concur in foe opinion of the Board 

of Review that the record of trial is legally sufficient to support the 

findings and l*lntenee as approved by the reviewing authority and to war

rant coni'irmation thereof. 


Accused ]aft the First Service Comma.rid, Boston, hlassachusetts, 
on 3 August 1945, under orders for ducy at the Quartermaster Replacement 
Pool, Camp Lee, Virginia, but did not report at; the latter pJa ce until 
23 August 1945. His only explanation tor his unauthorized absence of 
eighteen days was that he met friends in Washington en route and engaged in 
a prolonged drinking bout with· them. The present offense follows by only 
a tew months his conviction b;y general" court-martial of being drunk and 
disorderly in canp for- which he received a sentence to restriction and 
forfeitures. The circumstances indicate that accused is deficient in those 
qualities rer;pisite in an officer. I recommend that the sentence as ap
proved by the,reviewing authority be oonfirmed arxl ordered execute.d. 

4. Inclosed is a tonn of action designed to carry into execution 

the foregoing recommendation, should it meet nth your approval. 


. UiL~·- . 

.2 Incls , '1'.HOMA.S H. GREEN 

Incl l - Record of triai Brigadier General, U,S.A. 
Incl 2 - Form of action .lcting The Judge Advocate General 

( Sentenec as approved by reviewing authorit<J con.firmed and ordered. 
executed. GCM.O 482, 15 NOT 1945.) 



WAR DEPART1.'.BNT (373) 
.Army service Forces 

In the Office of The Judge Advocate General 
Washington, n.::. 

s;iJG~ 
CM 238574 

UNITED STATES ) 
) 

v. ) Trial by G.C.M., convened at 

Second Lieutenant RALPH D. 
) 
) 

Walterboro Army Air Field, 
Walterboro, South Carolina,, 

WILK1NS (0839093), ·Air ) 19 September 1945. Dismissal. 
Corps. ) 

OPINION of the BOARD OF R~IEil 
PARTLOW, DIIRii:R and ;IICJG.ull!, Judge Advocates 

., . 

l. The Board of Review has ex.a.mined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 
Judge Aclvoca.te General. · 

2. The accused wc:1.s tried upon the following Charges an:i Spacifi
cations 1 

CHARGE: Violation or the 61st Article or War. 

Specificaticna !.n that Second Lieutenant Ralph D. Yiilk:ins, 
Air Corps, did, without proper leave, absent himself 
from his cormIE.nd and atation at W.::.lterboro Army Air 
Field, Vl:ll terboro, South Carolina, from about 18 July 
1945 to about 24 July 1945. · 

t 

·ADDITIONAL CHA.RGEi · Violation of the 95th Article or 1l:lr. 

Specifications In that Second Lieutenant Ralph D~ Wilkins, 
Air Corps, did, at Walterboro, South Carolina., on or . 
about 26 July 1945, with intent to deceivFJ Captain 
Robert B. Wilson, Air Corps, an officer detailed to 
cmduct an: investigation., oi:t:icially state to the said 
Capta:in Robert B. Wilson, under oath., that he., the said 
Second Lieutenant Ralph D. Wilkins., had been informed 
by Dr. T. E. Jones, his f'amlly physician, in a telephone 
conversation., on,or about 18 July 1945., that his mother 
was critically ill in W'a.shington., D. c.; that the said 
Dr. Jones had called at his mother 1s heme several times 
between 18 July 1945 and Z3 July 1945, and had discussed 
his mother's corrlition w.i.t.h himJ and that he had made 
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arrangements with a mzs Katherine Jelks to stq.y with 
and attend his mother fro:n about 21 or 22 July 1945, 
'Which statement vns known by thi:i sairl Second Lieut".)Ila.nt 
Ralph D. \lilkins to be untrue, in that he had not 
received a telephone call fro in Dr. T. ~. Jones on or 
about 18 July 1945, in that said Dr. T. l!:. Jones had 
not attended his mother at her home :in Washington, 
D. c., between 18 July 1945 and 2.3 J11ly 1945, and :in 
that he had not made arrangements with iliss Katherine \ 
Jelks to stay with and attend his motheI· frcm about 21 
or 22 July 1945. 

HA pleaded guilty to the Specification of the Charge and the Charge and 
not guilty to the Specification of the Additional Charge and the Addi-. 
ticnal Charge. He was found guilty of all the Specifications and Charges •. 
No evidence of previous convictions ms introduced. He was sentenced 
"to ba dismissed from the service of the United States Army. 11 The 
reviewing authority approved the findings of guilty except so much of 
the Specification of the A·lditional Charge as involves the words 11and 
that he had made arrangements with a Miss Katherine Jelks to stay with 
and attend his mother from about 21 or 22 July 194511 and "and in that 
he rad not made arrangements with Miss Katherine Jelks to stay with 
and attend his mother fro:n about 21 or 22 July 194511 , approved the · 
sentence and forw:,.rded the record of trial for action under Article of 
Y[ar 48 • 

.3. The evidence for the prosecution-showed that the accused was 
a member 01' E Squadron, 126th Army Air Force Base Unit, Vialterboro .Army 
Air }'ield, Walterboro, South Carolina (R, 7, 8). The Morning Reports 
of E Squadron contained the following entries pertaining to the accused: 
on 2) July 1945 ttDy to AWOL 0800 18 July 45 11 (R. 8, Pros. Ex. l), and 
on 24 July 1945 "A'imL·to dy 12)011 (R. 9, Pros. Ex. 2)·. Ql 19 July 1945 
Captain Beary, the Commanding Officer of E Squadron, che"cked the accused's 
room arrl found a notice of a long distance telephone call under the 
accused's pillCM (R~ 9). He learned from the Charge of Q.iarters that 
the ac.cused had received a long distance teleµi.one call during the night 
of 17 July 1945 (R. 9). 

Aft.er being advised of his rights by Captain Wilson, the 
Investigating. Otticer. appointed p.irsu.ant to Article of War 70, the 
accused ns.de a statement 'llhich was typed am then sworn to and signed 
by the accused {R. -10, ·llJ Pros. Ex:• .3). Between 0230 and 0300 on 
18· July 1945 the accused was awakened by the Squadron Charge of Quart,ers 
and told that there 1'9.S a long distance telephone call for him on the 
telephone in the orderly roan. The call was from Dr. Jones, his family 
physician, advising him t,o come ho:ne as soon as possible because his 
mother was critically ill. The accused told Dr, Jones that he "would 
be home as soon as possible." He then told the Charce of Quarters 
about the tel~phone .call and inquired whether Captain Beary came on 
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duty before the Charge of' Quarters ..-;ent off and was told that he did 
not. The accused was upset ani disturbed about his mother being ill. 
He did not give the Charge of' ~arters a message to give to Captain 
Beary because he knew that it "would be all mixed up before it reached. 
him. 11 He knew from µ3.st experience that it would be impossible to · · 
awaken Flight Officer Merriweather, his roommate. After failing to 
get a taxicab by telephone the accused walked to the ma.in gate where 
he met two white '.:ili ta.ry Policemen who took him in their jeep to the 
bus station in Walterboro. At approxim9.tely 0400 he got a bus to 
Yemasee, South Carolina, and left there by train at 0930 and arrived 
in Washington at approxi.m3.tely 22)0. P.is mother was alone men he 
arrived ho'Tie. Except for necessary trips to the store for sµpplies 
he rem:1.ined a:t home until 0600 on 23 July 1945 when he left to return 
to his base. \',hi.le accused was at home Dr. Jones called several times, 
arrl one tim8 advised him that ri.is mother was improving and that he 
could leave as soon as he could get a practical nurse or some dependable 
person to stay with her. The accused arranged to Juve lli.ss Jelks, with 
mom he had worked at the Navy Department, stay with his mother and she 
"started this job on the 21st or 22nd of July". Dr. Jcnes never told 
the accus eel and he never asked exactly what was wrong w.i. th his mother 
but he assumed that it was sane female ailment. Decause of his state 
of mirrl he failed to consider what would be an appropriate wa.y of hand
ling the situation. He now realizes that he should have communicated 
with Captain Beary after he got to WashinL,rton. His absence with::>ut 
leave was not deliberate or far pleasure but resulted solely fro;n the 
te°lephone call notifying ffiJll tha~ his "mother ·was so sick II (Pros. Ex. 
3). 

Dr. Jones testified by deposition (R. 12; Pros. E:<. 4). He 
has knO\m the accused for three or more years. He kn017S l!rs. Wilkins, 
the mother of the accused, and has rendered medical care to her. 
During the period 18 July to 23 July 1945 he did not render medical 
services to her and did not see the accused. He did not call the 
accused by lonr; distance telephone on 1:3 July 1945 arrl he did not 
receive a telephone call to visit Mrs. Willd.ns on 21 or 22 July 1945 
(Pros. Ex. 4). , , 

:Miss Katherine J~lks testified· by deposition (R. 12; Pros. Ex. 
5). She has known the accused for about three years arxi has lived in 
his mother's home since July 1943. She was in his mother 1s home when 
the accused arrived and she saw hmi there· every d:ly fran 18 July to 
23 July 1945. Upon his arrival the accused said that he rad cane home 
to see about his mother but he did not say that he had received a 
telephone call to come home. The witness is employed and worked con
tinuously from 18 July to 23 July 1945. She has never seen Dr. Jones 
but Mrs. Ylilkins told her that she had been treated by him. To her 
knowledge Dr. Jones did not visit 1.frs. Wilkins. ?ks. Wilkins was 
employed by A. G. Thurman arxi to the best of the witness I lmowledge 
worked every day from 18 July to 23 July 1945 except Sunday, 22 July 
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1911.5. luring this period Mr.s., Wilkins was not"">bedridden. Miss Jelks 

did not call the accused to come home.· On 2) or 2.1 July 1945 the 

accused asked her to look a.i'tci• his mother, althcugh he lmevr that she 

had always looked a.f"ter her. The accused did not ask her to call Dr. 


( 	 . 

' 	Jones en or about 21 or 22 July 1945 to come to visit his mother and 
he did not ask her if Dr. Jones called to see his mother. It is possible 
far her to go to work and return without knowing whether or not Mrs. 
Wilkins has bean to work. She did not know who co-..ild have made a tele
phone call to the accused on 1$ July 1945 (Pros. Ex. 5). 

• 4. The accused after being advised "of his rights elected to remain 
silent (R. 14). It vvas orally stipula.ted that if Allen o. Thurman were 
present he 'Wt>uld testify in accordance with his letter dated 24 August 
1945 to Colonel Kirksey (R., lJ; Def. Ex. A). Mrs. Wilkins, the mother 
of the accused ms employed by- Mr. Thurman as a cook. From 1a July to 
23 July 1945 she was unable to report for wark because of illness {Def. 
Ex. A). Miss Jelks sent a postcard to accused which was writtw an 27 
July 1945 and postma.rked 28 July 1945 (R. 13; Def. Ex. B). She wrote 
that the accused's mother was better and had been to see the doctor on 
Z7 July 1945 (Def. Ex. B). A letter fran Dr. ,JCl'les dated 20 August 
1945 was received in evidence (R. 14; Def. Ex. C) •. Dr. Jones has attended 
Mrs. Wilkins at various times in his o.f.f'ice. 11 She has been suffering · 
from mental and physical stress, induced am aggravated by, in my opinion, 
worry." The accused has visited him several times since his induction 
into militar)".service to seek Dr. Jcnes 1 opinion of his mother's condi- · 
tien. , He 'pelieves that the accused believed t.'12.t his mother was seriously. 
ill ao:i that hits presence was imperative. This belief was prompted by 
impressions .that the accused has made on him over a period of years 

· tl'b'ecauJe of his veracity, his upstan:Uni;; nanhood, polite bearing and 
devotiorr to a trust" (Def. Ex:. C). 

. . 
5. The accused officer, after receiving a 1mg distance telephone 

call during the night of 17 July 1945., absented .himself fro.n his squadron 
at Walterboro Ar'!ey' Air Field, Walterboro, South Carolina, from early en 
18 July 1945 until he returned voluntariJ.¥ at 1200 on 24 July 1945. 
During the period of his absence he was .at his mother's home in Washington. 
The evidence arrl the accused's pleas of gullty amply ·support the find
ings of guilty of absence witoout leave in violation of Article of War 
61. 	 . 

The accused pleaded not guilty to but W'lS fourrl guilty of 

maldng a false official' statement in violation of Article of War 95 

to the officer detailed as Investigating Officer pursuant to Article 

of War 70, during the course of ·his investigation of the accused's 

absence. The evidence amply supports the finding of guilty as ap:ir oved 


. by the reviewing authority. ,The accused made a swom statement in the 
course of an official investtgation that Dr. T. ,E. Jooes, his family · 
physician, had informed him in a telephone conversation en or about l8 
July 1945 t:tat. his mother was critically ill in Washington, D. c., arrl 

·that Dr. Janes had called at his mother's bane several .times between 
18 July and 23 July 1945, while the accused -was absent without leave, 
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and rad discussed her condition with him. Dr. Jones denied that he 
had spoken to the accused by telephone and that he had rendered any 
medical services to the accused I s mother or had spoken to the accused 
between 18 July and 23 Juiy 1945. · The testimony of Dr. Jmes amply 
supports the conclusion that the statement made by the accused to the 
investigating officer was fals~ am known by him· to be false. "The 
evidence compels the cooclusion that it was ma.de with an intent to 
deceive the officer who was conducting the official investigation.• 
(C)[ 254429, Ehrl:inger, 35 DR 264). 11The making of a false official 
statement, knowing it to be false, and with intent to deceive, is con
duct unbecoming an officer and gentleman, and violates Article of War 
95 11 (CM 256407, Jaycox, 36 BR Z78} • 

.. 6. War Department records sh01,, that the ace11sed is 24 yea.rs of 
age and single. He is a native of North Carolina and a resident of 
Washington, District of Columbia.. He is a graduate of high school and 
atten:ied Shaw University and Howard University ·far a total ~f two yea.rs, 
majoring i:n chemistry, but he did not graduate !rom either. In civilian 
life he vas employed by the United States Navy fran August 1942 to 
July 1943 as head messenger in the Navy Department, Washington, D. c. 
He was a manber of the Enlisted Reserve Corps, was called to active 
duty on 15 July 194.3 and served in an enlisted status until 19 November · · 
1944, attaining the grade of aviation cadet. Cn 20 November 1944 he. 
was appointe:l a second lieutenant, Army of the United States, upon com
pletion of the prescribed Tra:ining Command Ccurse of instructions at 
'fuskegee Army Air Field, 'l'Uskegee, Alabama, and ordered to active duty 
with the Air Carps. 

7. Tb.c court was legally constituted and Md jurisdiction of the 
person ar.rl the st1bjE:1ct matter. Ho errors injuricusly affecting the 
substantial rights of the accused were canmitted during the trial. In 
the epinion of the Board of Review the record of tr:ia.l is legally suf
ficient to support the findings of guilty as apJroved · by_ the reviewing 
authority and to support the sentence and warrant confirmation thereof. 
Dismissal is authorized for.a violation of Article of War 61 an:l n:andatory 
for a violation of Artie le of Viar 9 5 • 

• t 
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S?JG,~ - Ci,: 288574 1st fod 

Hq ASF, JA.GO, "!lashington 25, L. C. 

TO: The 'secretary of ·Nar 

l. Pursuant to Ex.ec11tiv13 Ordor No. 9556, dated 26 t::iy 1945, 
, there ·are transnitt ed. herewith for your action the record of trial 

and the cpinion of the Bo~r1 cf Review in the.case of Second Lieutenant 
Ralph D. Wilkins (0-039093), .Ur Cor,s. 

2. Upon trial by general court-martial this officer pleaded 
guilty to and was found guilty of absenting himself without leave for 
a period of seven da.ys from his co:'lmand and staticn, :in violation of 
Article of :;ar 6l (Spe:ification of the Charge); pleaded not guilty- to 
and was found guilty of rnaking a false official statement under oath 
with intent .to ·deceive the ·Investigating Officer appointed pursuant 
to Article of War 70 to investigate his absence without leave, in viola
tion of Article of ':'f2r 95 (Specification of the Additional Charge). 
He was sentenced 11to be di.smissed from the service of the United States 
Army1'. The review:i.ng authority approved the findings of'. guilty except 
so much of the Specification of the Additional Cr~.rGe as involves the 
words "and that he bad made arrangements 'ldth a Iv::i.ss Katherine Jelks· 
to stay with and attend his mother fran about 21 or 22 July .1945" and 
11and in that he had not ::n:ire arrangements with. Miss· Katherine Jelks 
to stay with and attend his 11other from about 21 or 22 July 1945n, 
approved the·sentence and forwarded the record cf trial for action 
under Article of War 48. 

J. A sW!l.m'iry of the evidence may be found in tJ1e accompan;;i.ng 
opinion of th3 I:card of Review. The Board is of the opinion that the 
re.co:r:d of trial is legally sufficient to support the findings and the 

·sentence as ~pproved by the roviewing authority arrl to warrant confirma
tion of the sentence. I 9oncur :in tlllt opinion. 

Tha accused officer, a.fter receiving a lcng distance telephone 
call during the night of 17 July 1945, absented hioself f:ran his squad
ron at Walterboro ArrIJY Air Field, Walterboro., South Carolina, from · ' 
early on 1$ July 1945 until he returned voluntarily at 1200 on 24 July 
1945. During the period of his absence he v.as at his mother'.s home 
in '.ffas.hingtan, D. C. He made a sworn statement :in the course of an 
official invsstigation of his absence tr.at Dr. T. E. Jones, bis family 
physician, had informed.hlm in a telephone conversation on or i3,bout 
18 July 1945 that· his mother -was critically ill in Was.i.ington, D. c. ,. 
and that Dr. ,Tones llld. called at his mother's home several times 1)1:1tween 
13 Jul7 and 23 July 1945, while the accused vas abs!;flt ;dthout leave, 
and r.a.d discussed her condition vn.th him. Dr. Jones denied that he 
had spoken to the accused by telephone and that he h3d rendered any 
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medical services to the accused•~ mot~Rr or had spoken to the accused 
betvreen 18 July and 23 July.1945. aowever, Dr • .!cnes stated he ha:i' 
attended the accused 1s mother, who was :in poor health, at various 
other ~eriod~. · · 

In view of the 2.cc•1:::ed I s previous good '!'ccori I :.:e-::o·.~~end 
that. the sentence be confinned but ccr.mnute<l to a ,reprilr.and and a for
feiture 0£ $100, and that the sentence as thus com.muted be ordered 
execl1-ted • ·' 

r • j. _,,,_'1 
' '; -.· 

..":! 4~ .· Inclosed is a form of action desig!'le.G to ca:rry into execution 
. the foregoini recommendation, should)meet nth your app~oval•. 

2 Incls THm.t\S rr. GP...S.l:J~ 
1 - Record of trial· Brig~dier General, U.S. Army 
2 - :!.i'orm of action Acting The Jud~e Advocate General 

( Sentence confirmed but cOl!lmuted to a reprimand and forfeiture of &loo. 
A.s commuted ordered executed. GCMO 495, 15 Nov 1945). . 

I 
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WAR lEPARTMENT 
. 1 Army Service Forces _ (;81) 

Int~ ffice of The Judge Advocate ae( 11 
Washington 251 D. c. 

SPJGH-CM 288584 

UNI'tED STATES 	 ) THIRD AIR FORCE 

) T.AldPA1 FI.ORIDA 


v. 	 ) 

) Trial by- G.C.:M., convened at 


· Second Lieutenant wn.tIAM E. ) :MacDill Field1 Florida, 6 and 

1iOACH 	 (0-796736), Air· Corps. ) 7 September 1945. Dismissal. 

) 

OPINION of the BOARD OF .FEVIEW 
TAPPY1 GA.MBREIJ. and T.FEVETHAN1 Judge .Advocates 

l. The Board of Review has examined the re cord of trial in the 
case of the officer named above and subnits this, 1ts opinion, to The 
Judge Advocate General. 

2. The accused RS tried upon the following (11.arges and Spec1.t1
cat1ons: 


CHAmE I1 	 Violation of the 92d Article of war. 

{Finding of not guilty) 


Specification: (Finding of not guilty). 

CHAD IIr Vio}.ation ot the 96th .Article of War. 

Specification: In that Second Lieutenant Wllllam E. Roach, 
Squadron .l, .'.'327th A.AF :ease Unit, Drew Field, J1orida1 
did1 at Tampa, Florida, on or about 30· June 19451 haw 
carxw. knowledge of D:>rothy ?Jons1 an unmarried female 
ot previoUB chaste character under the age of 18 years, 
such conduct being of a nature to bring discredit upon 
the military service. 

Accused pleaded not gu::Llt7 to all Charges a:nd Specitieat1ons1 was. found 
not guilty of Charge I and its Specification and guilty of Charge II and 
its· Specitication. No evidence of previous convictions was introduced. 
He was sentenced to dismissal and total for.fei tu.res. h rev.1.ewing 
authority approved the sentence and forwarded the record or trial tor 
action under Article of War 48. · 
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3. The prosecution introduced evidence to show that the prose
cutr:ix, Dorothy Lyons, reached the age of 18 yea.rs on 30 July 1945. She 
had been having dates since she was 15 years of age and while liv:!.ng in 
the 'Vicinity' of the Sanford Naval Aviation Cadet Base had dated both 
enlisted men and o!'ficers !rom that ·installation (R. 4, 11, 12, 28, 29, 
34, 40). Her mother had conducted dances for o!'ficers and Dorothy had 
accompanied her to these functions (R. 100). She testi!'ied that she had 
never engaged in sexual intercourse until the .instant af!air w.1.th accuaed 
occurred (R. 11). 

·, 

, on the Thursday preceding Saturday, 30 June 1945, a month be.tore . 
Dorothy reached her 18th birthday, she met accused on a train bound fran ,. 
Jacksonv.Ule, Flo.rid.a, to '.l)ampa, Florida. During their conversation he 
told her he was on his way home having recently been liberated t:rom & 
Qem.an prisoner of 'WV camp. · Saneti.me during their conversation accused 
nmiarked that he C8llB from a well-to-do family which owned a home in 
Flo.rid.a,. a lake home and a home in the mountains. Before separating at 
Tampa, he made a date with her for Friday, 29 ·June 1945. On that ewning 
the:r attended a show, had refreshments thereafter and then took a short 

.drive. .A.ccueed did not kiss Dorothy any time during that evening (R. 51 
l.21 13, 26). en the afternoon of the next da:r, Saturda:r, 30 June 19451 
accused 'Visited O:,rothy at her home in Tampa for about two and a half' 
hours du.ring which he kissed her twice on the lips and several times on 
the forehead (R. 13, 14). That awning be returned to her house about 
7140 p.m. to keep a date pre'Viously arranged. Uter chatting awhile 'Id.th 
her mother and sister, n:,rotcy and accused left. by- proceeded to 
accused• s house 1Vhere he obtained hie mother 1s automobile since hi1 own 
auto was not functioning properl:y-. ,:hey then drove to another house 
'Where Dorothy- na introduced to accused's mother and thereafter DorothJ' 
and accused proceeded down 't9,m 'Where they engaged in an unsucoeHtul 
shopping tour !or tllm. i'herea£ter, about 10130 p.m., they drow to 
Davis Island where accused parked in a vacant lot. 'While accused kl.seed 
her, he placed his tongue in her mouth. This method of osculation 
angered Dorotcy and she insisted upon being taken home. .Approaching her 
home accused accelerated the automobile, sped past the· house and ewntu
ally tumed down & dead end road bringing the car to a ,top a.bout a block 
a,vay from a house (:a. S, 61 15). 

Uter accused kissed her, she stepped .trom the auto _to see -.hat 
time it na. b suggested they go for a walk but accused refused to 
do so. Be then pulled her into the back. seat of the auto and stretching 
her acroH his lap he kissed her and commenced unbuttoning her drese. · 

.. 	Doroth;r told accused to stop and began to fight, kick and acream until he 
covered her mouth and nose with hie hand, cutting off her breath and 
forcing her to lie limply (R. 6, 7,' 16, 17). He started to remow her 
pahta and when tbe7 •re hal.t ott, she told him she ,roul.d help bi:a if he 
,rould .tree one of her hands. ltlen be did 110 she remowd one ot her shoes 
and struck him on the head with it causing a knot near his temple (R. 7, , 
9, 18). Telling her that ns her last chance, he placed one of her band.a 
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between his legs, held the other hand an:l tried to complete removal d 
her pants mile she !ought, kicked and crossed her legs to prevent him 
from doing do (R. 7, 25). 

Finally, acting as if he were "wild, n he put his legs around her 
nist in a scissors grip, squeezed her until she couldn't breathe and 
held his hand over her mouth. Telling her i1' she didn't behave he would 
make her have a baby, he opened the door of the auto and lay on top of 
her as she stretched on the seat with her head hanging out.~ide the auto. 
"By then her pants 'W8re off. She did not :remember how their complete re
moval had been accomplished but thought they must have fallen off. She 
refused to put her legs around accused or to insert his penis in her private 
parts as accused asked mr to do. He then inserted his penis in her pri
vates, hurting her as he pushed 1"t in and stating that "it had to go all 
the way in." She could feel his privat.es inside her tta little bit• as she 
cried and begged to be released. Her privates hurt "a1'i'ully:" until finalq 
he let her rise (R. 7-9, 17, 18). She did not know lihether or not accused 
used a contraceptive because she didn't know what they were (R. 24). 
Dorothy' screamed all during th~ assault and thrice 11hen she screamed the 
loudest accused smotbe red her mouth with his hand (R.. 18) • 

Accused then asked her to go fishiDg w1.th him the next day and 
she agreed to do so 11' he would take her home. Accused told her to button 
her dress and comb her hair but she was so nervous 1he could only .tasten 
the top button of her dress. There was a ·button off her dress and her 
slip was torn. Thereai'ter she stepped behind the auto and by the illumil"t 
nation of the tail light determined from her watch that it was about 
11145 p.m. (R. 9, 18, 19, 'Z'l, 104). 

Driving Dorothy home accused inquired, "It wasn't so bad, was it?" 
to 'fihich she did not reply. 'When he asked her if it was the first time 
she had done it she replied, "Of' course it was" (R. 9, 26). Arriving 
home Dorothy 'Walked same /J:J .feet from accused's auto to her home ,mere 
she promptl.7 told her mother what had happened. She ns crying, nervous 
and had difficulty breathing. She complained that her le gs ,ere ,bruised 
and that her prlvate parts and her ribs and neck •re sore. Her mother 
observed that the front of her dress was unbuttoned, one button was mis
sing, her skirt wrinkled, the lace on the hem of her slip was tom, there 
111ere two spots of' blood in the crotch of' her pants, her hair was messed 
and t'W or three fingernails are broken, one of 'Which ns bleeding (R. 9, 
10, 29-311 34, 35) • Dorothy believed she must have scratched accused con
eidering the condition of her .fingernails (R. 20). 

Dorothy's father had retired but he 11as awakened &rxl told what 
had happened. ll1thin a few minutes therea.tter the Lyons' family- found 
accused standing in their liv:l.ng roaa. '\14'.l.en Dorothy• s father asked hia 
1'1hy he had done this to hia daughter, accused replied that he did not 
kno,r. 'lben the father threatened to shoot him, accused replied, "Go an 
and shoot me, I deserw it.• Dorotb;f1a mother then stated accused 110uld 
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have to marry her llhich accused agreed to do but her father objected 
st.a.ting that he wanted "no such son of a bitch l1kB this in our family" 
(R. ll, JO, 31, 36, 7/). Dorothy•s father did not hear accused make any

statement to the effect that 1):)rothy had consented. He did testif':r that 

accused stated, "There's no use reporting it because :m;v: word is as good 

as hers 11 (R. 38, 40). E'Ventually Mr. Lyons told acQUsed to mturn the 


. next moming and he would tell him wba.t he proposed to do (R. 40) • 

b next mor.ning accused visited the Lyons• how,e and told Mrs. 
Lyons that Dorot.by' had helped him have sexual intercourse. He was then 
asked to sign a certil'icate which had been dra!'ted by Dorothy• s father 
and typed by her sister. This documen.t was worded as follows, 'tis: 

"This. is to certify that I am, of' my olill free 
w.Ul and 111.thout coerc:1.on, stating that I did force 
i>oroth;y ~ns ot 400 6 Palmira Street, Tampa, Florida, 
to haw Sexual Intercourse with me 1n my car on the 
night of June :,o, 1945, between lltOO and llaS9 p.m. 11 

Dorothy had asked her father to obtain such a statement from accused to 
. prow when she eventually married that she ha.d been a good, clean girl 
and had done nothing wrong. Accused refused to sign the etatement (R. 21, 
331 38, 40; Def. EX. A.). The accused consented.-that D:>rothy receiva a 
medical e:xamination and he follo118d her and her folks to a Doctor Cook'• 
office that morning. In the afternoon about 4:30 p.m.; she was taksn to 
Drew Field where she was physicall:r examined (R. 20, 21, 32, 33, 39) • 

. 4. The defense ·introduced Lieutenant Colonel Raymond B. }.fyers who 
testified that he had known accused since February 1943 and that his 
reputation for tru.th and veracity ,ras excellent. Accused had been a mem
ber of his squadron for nine months until be ,ms shot down over Germa:n,y. 
He. ha.d remained a prisoner ot war of the Germans tor about eighteen months 
(R. _6S)• 

. Technical Sergeants John T. Palazzo and Michael J. IJnch and 
~rge3.{lt Ralph P. Rowe, off'ic1al in,;restigators, v:l,sited the scene of the 
alleged· rape and determimd that the house nearest thereto was occupied 
by Ura. Paul Keyera and her daughter, .Pauline, and•• about m feet 
!ram 11bere accused• a auto had been parked. Tbe;y made tests 11h1ch revealed 
that with. the 111.ndon of' an auto closed, male cries uttered at the place 
'llhere accused bad parked his auto could be heard in the Meyers• yard e'len 
though chickens were cackling and dogs are. barking•. With the window 
of an auto 'opened a :voice pitched but a little above normal could 'be 
clearly' hes.rd ~ the ](eyers• yard. Accused accompanied them on their 
visit to the scene on l J'al1' 1945 and be pointed out a contraceptiva device 
on the ground cl.a1m:i ng it ns the one be threw there on tbe night 1n 
question. They did not know 11bether it contained any- seminal fiuid. 
(R. 1+4-!J,, 68:971). Sergeant Lynch noticed no scratchea or bruise• on 
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between his legs, held the other hand and tried to complete removal c£ 
her pants l'bile she fought, kicked and crossed her legs to prevent him 
from doing do (R. 7, 25). · 

Finally, acting as if he ,vere 1tfdld, tt he put bis legs around her 
waist in a scissors grip, squeezed her until she couldn't breathe and 
held his hand over her mouth. Telling her if she didn't behave he would 
make her have a baby, he opened the door of the auto and lay on top of 
her as she stretched on the seat nth her head hanging out~ide the auto. 
'By' then her pants 1V8re off. She did not remember how their complete re
moval had been accomplished but thought they must have fallen off. She 
refused to put her legs around accused or to insert his penis in her private 
parts as accused asked he~ to do. He then inserted his penis in her pri
vates, hurting her as he pushed it in and stating that ttit had to go all 
the way in." She could feel his prlvates inside her 11a little bit" as she 
cried and begged to be released. Her privates hurt "a11i'ully.tt until fi~ 
he let her rise (R. 7-9, 17, 18). She did not know'wh.ether or not accused 
used a contraceptive because she didn't know 'lri1&t they wre (R. 24). 
Doro~ screamed all during the assault and thrice ,men she scream.ed the 
loudest accused smothered her mouth with his hand (R. 18). 

Accused then asked her to go fishing 1f'ith him the next day and 
she agreed to do so if he would take her home. Accused told her to button 
her dress and comb her hair but she was so nervous she could only- fasten 
the top button of her dress. There was a ·button off her dress and her 
slip was torn. Thereafter she stepped behind the auto and by the illumi
nation of the tail light determined from her watch that it was about 
llt4S p.m. (R. 9, 18, 19, 'Z7, 104). 

Driving Dorothy home accused inquired, "It 11asn•t so bad, 11as it?" 
to lihich she did not reply. 'When he asked her if it ,ms the first time 
she had done it she replied, "Of course it was" (R. 9, 26}. A.rriv.tng 
home Dorothy' 'Walked some /JJ feet from accused's auto to her home 'l'lhere 
she promptly told her mother what had happened. She was crying, nervous 
and had difficulty breathing. She complained that her le gs •re ,bruised 
and that her pr:Lvate parts .and her ribs and neck ,were sore·. Her mother 
observed that the front o! her dress was unbuttoned, one button was mis
sing., her sldrt wrinkled, the lace ·on the hem of her slip was tom, there 
11ere two spots of blood in the crotch of her pants, her hair was messed 
and t,ro or three fingernails were broken, one of which was bleeding (R. 9, 
101 29-31, 34, 3S}. Dorothy' believed she must haw scratched accused con
sidering the condition of her fingernails (R. 20}. 

Dorothy'•e father had retired but he was a.wakaned a.nd told what 
had happened. 1ft.thin a few minutes therea.t'ter the Lyons• family found 
accused standing in their living roaa. i'41sn Dorothy•s father asked h1lll. 
'Why he had done this to his daughter, accused replied that he did not 
know. When the father threatened to shoot hi:nl, accused nplled, "Go on 
and shoot me, I deserve it.• Dorottv•s mother then atated accused 110uld 
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have to ma:n-y her which accused agreed to do but her father objected 
stating that he wanted "no such son of a bitch like this in our fam:1.ly" 
(R. ll, 301 311 36, Y'l). Dorothy's fat.her did not hear accused make any 

statement to the effect that l))rothy had consented. He did testify that 

accused stated, "There's no use reporting it because my. 110rd is as good 

as hers" (ft. 38, 40). Ewntually :Mr. Lyons told acc;:used to mturn the 


. next morning a.nd he YOuld tell him what be proposed to do (R• .40). 

'the next morning accused visited the Lyons' house and told Mrs. 

Lyons that Dorothy had helped him haw sexual intercourse. He was then 

asked to sign a certificate which had been drafted by' Dorothy• s father 

and typed b;y her sister. This documen,:t. was lfOrded as tollou, vis: 


"This .is to certify that I am, of my olill free 
will and without coerc:Lon, stating that I did force 
Elorothy ~ns of 400 6 Palmira Street, Tampa, Florida, 
to have Sexual Intercourse with me in my car on the 
night of June 30, 1945, between lltOO and llaS9 p.m.." 

Dorothy had asked her .father to· obtain such a statement from accused to 
. prove 'Rhen she eventually married that she had been a good, clean girl 

and had done nothing wrong. J.ccw,.ed refused to sign the atat.ement (R. 21,
:n, ,;a, 40; De!'. EX• A). Thi accu.sed consented.that Dorothy receiw a 
medical examination and he follo•d her and her follcs to a Doctor Cook's 
ottic:e that morning. In the afternoon about 4:30 P•••, she was taken to 
Drew Field where she was peyaicall7 examined . {R. 20, 21, .32, .331 39). 

. 4.. The defense ·introduced Lieutenant C'Dlonel :Raymond B. l.fyers llho 
testified that h,e had knom accused since February 1943 and that his 
reputation for tru.t.h and veracity was excellent. Accused had been a mem
ber of' his squadron f'or nine months until he was shot do,m owr Germa.ITJ'• 
He had rema:2 ned a prisoner or war of the Gemans for about eighteen months 
(R•.6S). 

. 'l'eclmieal Sergeants John T. Palazzo and Michael J. Lynch and 
SSrgea;pt Ralph P. Rowe, official investigators, n,1!11.ted the scene of the 
alleged rape and determined tbat the house nearest thereto was occupied 
by' urs. Paul J.teyers and her daughter, .Pauline, and wa• about m feet 
.from where accused• s auto bad been parked. They made tests 1'hich revaaled 
that with.the w:i.ndowa o! an auto closed, male cries uttered at the place 
'l'lhere accused had parked his auto could be heard in the :Meyers' yard even 
though chickens 1119re cackling and dogs 'Were. barking•. w.Lth the wind.on 
of' an auto opened a :voice pitched but a little above normal could be. 
clear~ heard 1n the lleyera' yard. Accused accompanied them on their 
visit to the scene on l July 2.94S and be pointed out a eontraceptiw device ·· 
.on the ground claiming it was the one be threw there on the night in 
question. The:, did not know llhether it contained a:n;v- seminal fiuid. 
(R. ~t 68-71). Sergeant Lynch not.iced no scratches or bruiaea ~n 
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accused•s face on 1 Jul)" 1945 (R. 70). First Lieutenant Emerson Day, the 
in'Vestigating, officer, made a similar vocal test, having his lfif'e scream 
from his auto· '9Vhich he parked 'l'li..th windows opemd, a.s far dollll the dead 
end lane as possible. He heard his wife's scream plainly and called to 
her not nto overdo it" (R. 67). 

Yrs. Paul Meyars and her daughter, Pauline, retired sometime be
tween· 11 and 12 p.m.. <:>n the night of 30 June 1945. Pauline slept on a 
screened :Jleeping porch and did not immediately goto sleep. Both are 
very light sleepers. by also had two dogs which •re accustomed to 
bark at any noise. That night the7 heard no noise nor did they hear the· 
dogs bark. Mrs. Meyers co_nsidered it a nparticularly' quiet night" (R. 4S, 
49, 54, 55, 58). 

Sergeant Palazzo examined the pants worn by torotey on the night 
of 30 June 1945. He made tests tor blood stains but obtained a negative 
reaction. The' tact that the pants had been washed immediately a.f'ter the 
alleged assault might have caused the negative reaction. The pants 1'19re 
liell worn having three worn holes in the .crotch and a worn elastic about 
the nist. 1be bl,J.ttonhole on the side ,raa stretched but the button ,ra.s 
intact (R. 44, JJ,, 48) • 

In his deposition 'Which ns admitted in evidence, Major Robert s •• 
Hunt, Medical Corps, testified that he made a physical examination of 
DorotlJT !Jons about 6 p.m., 1 July l94S. He f'ound a small bruise about 

• 	 the size of a dims on the left thigh and a small bruise on the right knee. 
The hymen· of the vagina us not intact and there was ·no evidence of irri
tation about the vagina.. 'l'here were no marks on her· boccy-·to indicate 
she had been abused or 'beaten. 1be hymen might well have been previousl7 
ruptured through exercise rather than sexual intercourse. Hawever, it 
the rupture had occurred during intercourse, there 110uld 'be de.tinite evi
dence thereof apparent upon physical examination made nthin t11enty-.four 
hours (R. 59; Def'. EX• 1). Major John Preece, Medical Corps, 11as of the 
opinion that if an eighteen-year old girl w.ith no hymen intact but sup
posedly' a virgin 119.re forcibly raped definite evidence of ravishment 
would be present in the vaginal tract within twenty-tour hours thereaf'~r. 
If such a girl had been subdued through exhaustion it 1ras his opinion 
that there would be a tenderness and an abrasion of tissue apparent 
twenty" hours later (R. 59, 63). · 

. A.f.'ter his rights had been explained, accused elected to giw 
sworn test1moey in his own behalt. He testified that he had seX"V9d three 
years and eight months'in the ~. Be went overseas in Ju}Jr 1943 and 
a.f'ter .four months service was &hot down over Geman;r. lie remained a 
prisoner of nr tor eighteen months until released in Jl~ 1945 (R. 71). 
He met Dorotb,r Lyons on a train. on the Thursday 'before the Saturday in 
question and durl.ng their conwrsation be told her of the three houses 
owned by his parents. He had a da.te with her on Friday night during which 
the7 at.tended a shO"lf, had retre~mnents and took a drive (R. 72). 
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on Saturday- af'temoon, 30 July- 1945, he visited D:>rothy at her 
home and the t1'0 ot them 11ere there alone tran 2:30 until about 5:00 p.D. 
TheT indulged, and mutall.y cooperated, in passionate kissing and em
bracing during llhich accused had an erection and he and Dorothy rubbed 
against each other. EventuallT she 18.7 on the sota and accused lay- on 
top ot her putting bis hand on her leg. At her suggestion theT changed 
their position and she l~ across his lap so that she might watch tor 
her mother's return. Her mother retumed about S p.m. and accused 
visited w1 th her tor about an hour. It was arranged that ·D:>rQt,lv' would 
accanpaicy" accused to a fish try: to be held the following dq at 'Which 
his mother, i'ather and sister 1'1!U"8 to be present (R. 73). · 

Accused returned to Dorothy's house about 7140 p.m. that Satur
day night to keep a date with her. Jfter o'bta:in1ng his mother's auto 
and introducing D:>rothy- to his mother, accused &nd Dorotby' drove down 
town to shop tor films. He kissed her several times during their trip 
and eventuall.7 drove to 1)1.vis Island 'Jlbere accused parked hia. auto. There 
the7 engaged in •necldng• and accused fondled her breasts. B:>th of them. 
became ttprett," hot11 so accused suggested he 1d better take her home. Ja 
he drove to her house, ]))rot.by' remarked that she did not' then wish to 
terminate their evening as she had another hour and a half before she 
,vaa due home. 1':lereat'ter accused drove to the dead end lane near Mrs. 
Meyer's' bouse ,mere he parked the auto, commenced kissing his companion, 
unbuttoned tbe front of her dress, and fondled and kissed her breasts.· 
Soon tx>rotby' stepped out of the auto to see what time it was. Re-entering 
the autc .;he and accused occupied the rear seat ,mere she la7 with her 
head i!" hi• lap. .ls th3T kissed each other she rubbed th3 back of hi• 
neck (R. 74). J,ceu.sed then ran hia hand along her leg and eventual:q 
allpp,d it inBide her pants and inserted hie fingers in her vagina aa 
sh, passionatel.T squirmed about. She then asked accused to let her up 
"llhile she tixad her shoe. Removing one other shoes she struck him 1d.th 
the. toe of it across his forehead. Thereafter she kissed his forehead 
and the:, resmned their embraces. J.ccuaed asked her to remove her panta 
but she told h:1:m to remove them and then rose up ~s be slipped them ott. 
Telling accused to we~·a rubber because ahe could not talm care ot her
sell, she stretched out on the seat. Putting on a rubber, accused got 
astride her and told her to inaert his penia. She inserted his penis in 
her privates, wrapped her legs about him and accused thereafter completed 
an act ot intercourse (R. 75) • 

. 
.&,tter completion ot the act,· accused p.'99 her a comb to arrange 

her hair, stepped !ran the auto and threw the contraceptiw in the grasa 
nearby'. ])iring the act she stated that theT 110uld haw to JIIUTT but 
accused replied that theT . could not do so .until the1 knew each other 
better (R. 7S). lccueed than .drove l):)rotb;y home and en route be asked. 
~r it ahe 11lc8d. it to which abe replied that it waen•t 10 bad. . .&rriri.ng 
at her hOM accuaed ••corted her to the door and kissed. her goodmgbt. 
J.a be re...ntered his auto be 1a,r tbe light .tluh on in her tat.Mr• 1 bed
roan, saw the bottCD ot Doro~'• dreas, beard her tather sq, "lly' God", 
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and aaw him ·ariae from his bed. Accused returned to the house and entered 
it after her father bid him do so. Her .father and mother commenced to 
insist that accused would have to marry Dorothy. Therea.tter her .father 
said he was going to shoot accused and the latter, asserting that Turothy' 

.had not objected to his overtures, replied that ii" he thought accused 
guilty he could shoot him. The father never did exhibit a gun. Subse
quently he told accused to retum the next morning at which time he would 
learn what Mr. Lyons proposed to do (R. ?6). Leaving the house, accused 
'Went around to the side and speaking through the window to Dorothy asked 
her if she wasn't going to admit that she had inserted his penis in her · 
va.giDa. and she replied, tryes, but I was scared you would hurt me" (R. 77) • 

Early' the next morning he went to .MacDill Field to obtain a 
doctor to examine Doroth;y and 19as told by a major to summon a civilian 
doctor. Accused eventually contacted Dr. Cook 'Who told accused to bring 
the girl to bis office. Going to D:>rothy'1 s home he inf'o:rmed her father 
he had a doctor who would examine her. Her father then presented to him 
the typed statement 'Which recited .that accused had forced Dorothy- to 
engage in sexual intercourse 1d.th him and accused re.fused to sign it. · 
Accused, bis mother, Dorothy and her father and mother, then visited Dr. 
Cook's office (R. 77). Allaiting the doctor1 s a?Tival, Mr. Lyons cob
tinued to urge accused to sign the statement and acw sed reiterated his 
refusal. Dr. Cook finally re.fused to examine the girl because o.f' certain 
legal. proscriptions. A.ecused knew nothing about Dorothy• s subsequent 
examination by a doctor at Drew Field (R, 78). 

Later that Slnday, military authorities called for accused at 
his home and he conducted them to the scene o.f' the alleged assault llhere 
be pointed out the contraceptive lying on the ground (R•. 78). 

On cross-e:xmnination accused testified that he did not believe 
Dorothy ns a virgin when he had relations with her because her vagina 
us not closed up and admitted easy entrance of two of his fingers (R. 92) ~ 

s. In rebuttal the prosecutrix testified, among other things, that 
11he had never had sexual intercourse. prior to her experienoe with accused. 
She had .no bleeding after accused completed the act but e:xperienoed pain 
when she urinated. She aiso stated that she was about 17 ~ars old llhen 
she commenced dating naval personnel (R. 10,5-108). 

' ' 

6. Accused m.s tried £or common law rape in violation of Article 
of war 92 and .f'or statutory· rape in violation 0£ Article of war 96. He 
was found not guilty of common law rape but guilt7 of the etatutory rape. 
Accordingly, we are only concerned 1d.th the legal sufficiency of the 
evidence as to the latter offense. 

It is violative of the laws of Florida for a person to ha11e 
"unlawful. carnal intercourse 1d.th any umna?Tied person, of previous chaste 
character, 'ffllO at the tilll!I of such intercourse is under the age of eighteep 
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years •• •" (Fla. stat. Ann•, sec. 794.05; Comp Gen•l Laws 1927, sec. 
7552). ]Bsl~~~~ c!f!::ati_2~.9f_Charge rr; accused was charged 1lith 
having nca.rnal knowledge ornorothy Iqons, an unmarried f'emale of' previous 
chaste character under the age of' 18 years • • • " It is thus· apparent 
that accused was tried tor statutory- rape under the laws of' Florida• 
. Statutory- rape under the laws of the state 'Where committed is an of'fense 

under .Article ot War 96 (MCM, 1928, 1.481!). Furthermore, accused's guilt 

or innocence of the offense here charged is dete?mined by the law of 

Florida where the offense was committed (CM 23.3689, Tidwell, 20 BR 6SJ 

CM 2.341.10,_Ri.tchie, 20 BR 237J CM 245817, Phillips, 29 BR 295) • 


. Under the la.w ot Florida; previoUB chaste character is an essen
tial. ele:rnent o1r the oti'ense ot statutor:y rape and it must be both alleged 
and proved (Thomas v. state, 105 Fla. 332, 141 So. 145; B.Ynum v. State, 
76 Fla. 618, 80 So. 572; .Dallas v.- state) 76 na... 358, 79 So. 690; m_

· limns v. state, 92 Fla. 125, 109 So • .305 • The burden is upon the state 
to .establish previous chaste character to the exclusion of every- reason
able doubt (ward v, State, 149 Fla. 1<17, S So. 2d 59). "Ola.ste 11 as· 
applied to unmarried persons signifies purity from all sexual intercourse 
(WUllus v. state, supra). Accordingly, the oonviction of accused under 
Charge II and its Specitication cannot be sustained it the proof fails 
tq establish to the exclusion of every :reasonable doubt that Dorothy Lyons 
had not engaged in sexual intercourse prior to her experience with accused.· 

Tundng to the record ot trial • £ind that the sole evidence 
to establish the prior cha.ate character ot the prosecutrix is her own 
testimon;y tbat she had never before engaged in sexual intercourse. To 
establish the contrar;r, ·1t was shoim that when the prosecutrix was physi,.. 
call:y exam1ned about ·twenty hours after the alleged assault, the hymen 
ot her vagina was not intact and there was no evidence of' irritation. 
about· her vagina. Further, there is unref'uted medical testimoey in the 
record to the effect that U' the hymen had been ruptured during sexual 
intercourse, definite evidence o! such rupture ll'OUld be apparent upon 

·· peysical e.xamination made 1lithin t11ent:,-!our hours thereafter. There ia 

also unretuted medical testimocy that it a virgin, about eighteen years 

of age, :n thout hymen intact, were forcibl;r raped, definite evidence ot · 

ravishment would be !ound in the virginal tract within t11ent:,-tour hours 

thereafter; it such a virgin succumbed to intercourse through exhaustion, 

a tenderness and abrasion ot -vaginal tissue would be apparent twenty-four 

h0Ul'8 later. Prosecutrix herself' testified that she experienced no 

bleeding after completion ot the act. 


There ia also unbiased evidence in the record tending to contro. 

wrt teatim.on;r given by the prosecutrix on nr,y material matters. Al

though she alleged that she screamed and fought all during the progress 


• 	 of ewnts, no noiee 11as beard by two 'WClllen occupying a 'nearby house, whoJ'. 
so tar as the record reveals, would certa.:1.nl.:r have heard arr:, such die
turbane, as prosecutrl.x contends she created. Such evidence plus the 
location of the contraceptive at the scene tends strongly to support 
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accused's story that prosecutrix consented to the intercourse, and in 
tum raises the serious question whether a young lady of prior chaste 
character 1rould have consented to intercourse on such brief acquaintance 
as existed bet•en prosecutrix and accused. 

'Accused's testimony that prosecutri.x.' s vagina was sufficiently 
large to admit the entrance of tv;o of his fingers is supported by the 
evidence establishing that at'ter the act was committed she experienced 
no bleeding and no visible evidence of irritation or abrasion of the 
vagina was found upon medical examination made less than twenty-four 
hours after the alleged assault. such fac1B certainly ca.st some doubt on 
prosecutrix1s contention that she was of prior chaste character. 

From the foregoing,. it is our opinion that the prosecution failed 
to sustain the burden of extablishing prosecutrix1s prior chaste character 
-to the exclusion of every- reasonable doubt. Such was also the decision 
of the Florida supreme Court in a case involving even more evidence as 
to chastity .and less in oontradiction thereof than is present in this 
reoord. In H~ll v. state, 121 Fla. 327, 163 So. 691, tt.),e 3.lpreme Court 
revened a conviction of statutory rape because the evidence as to prose
cutrix• s prior chaste character was of 11such unsatis:!'actor;r character 
that a majority o! the court are o:!' the opinion that the ends of justice 
will be best subserved by the a"Ward. of a new trial.• The dissenting 
opinion reveals that the prosecutrix was a young girl about ll or 12 
years of age. The prosecutrix and her mother and father testified as to 
her prior chastity•. The only testimony to contradict it "Was that of the 
accused and his young daughter which amounted to but little more "than 
an insinuation of previous bad conduct 11 plus the tact that prosecutrix 
evidenced soma familiarity- 'With matters involving sexual relations. That 
opinion is decisive of the que'stion here before us. 

7. In view o:!' the foregoing it is our opinion that the prosecution 
!~led to sustain its burden of establishing ooyond a reasonable doubt 
that the prosecutrix was of prior chaste character and, accordingly., the 
re cord of trial is legally- insufficient to sustain the findings of gullty 
and the sentence• 
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SPJGH - CM 288584 1st IIld 

B3, ASF,· JAGO, Washington 25• D. C. --~ 
TOa The Secretary- of War 

1. .Puraus.nt to Executive Order No. 9556, dated 2G Ma.7 1$45, there 

are transmitted herewith tor your a.ction the record of tria.l and the 

opinion of the Boa.rd of Review in the cue of Second LieuteXWlt William 

E. Roa.oh (0-796736), Air Corps. 

2. Upon trial by general court-martial the accused 1ra1 found guilty 
of having carnal knowledge ot an unmarried female ot previous oh&ate 
character under the age ot 18 yea.rs, such conduct being of a nature to bring 

. dis oredit upon the mili ta.ry service., in violation of Article ot War 96. .He 
was sentenced to be disniissed the senioe and to forfeit all pay- and allow
ances due or to become due. The reviewing authority approved the aentell.Oe 
and forwarded the record of trial for action under Article ot War 48. 

3. A summa.ry of the evidence :rn.8.¥' be found in the a.ccompa.nying opinion 
, . of the Board of Review, which concluded that although accused admttedly 

h.a.d carnal knowledge of "an umoarried. female under the age ot 18 ,ea.rs," 
the record of trial W'&S logally insufficient to establish the commission 
of statutory rape under the laws of Florida on the grounds that there wu 
a reasonable doubt th.at the young girl involved wu "ot previous chaste 
character," an element required to be alleged and proved Wlder the Florida 
statute defining statutory rape, as interpreted by the courts of that 
state. I cannot agree with this conclusion. 

The regretta.ble epiiode., out of which grew the charges in the 
preaent case, came a.a the culmination of a three-day acquaintance between 
a.ccuaed and the proaeouting witness, Miu Dorothy Lyons, both residents 
of Tampa, Florida, who met by chance on Thursday-, June 28, 1945., while 
they weN. traveling by train frca Jaobonville, Florida., to Tampa, Florida. 
Accused was a young officer, 24 years ot age, who had recently returned 
from Europe, where he had been a. prisoner ot war for s OD1.e month.a. Ela 
pa.rents were described as being "well-to-do people. 11 Mias Iqon.s was 17 
yea.rs and 11 months ot age, resided with her pa.rents and an older· dater, 
and 'W'U preparing to enter oollege. Her father was a. railroad engineer. 
She had gone out aooia.lly with men, principally naval cadeta, aince she 
wu 17. Her reputation in the oommunity"wu not assailed directly or in
directly. On the day following their first :meeting a.oouaed dated M.iaa 
tvons, but. :nothing improper ooourred. However, on the auooeeding day, 
Saturdq, June 30th, a.caused oonduoted &whirlwind campaign for a physioa.l 
demon.tration other atfeotiona which persiated until he aucoeeded in 

_ha.T111g aexual interoourse with her at a relatively secluded apot at Tampa, 
commonly known •• •Lovera• Lane. n That he had tal)ced to her about marriage 

.during the. oourae of the day •a.a admitted by accused, who,. however, contended 
that his re:uarka were not aerioua, However.· he had taken her to hie home, 
told her about his family, and introduced her to his mother. 'lhe two apmt: 
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the greater part of the day together. During the evening aooused borrowed 
his mother's oar and .after going e.roUDd to the house of a frielld where the 
introd.uotion to his mother took plaoe, drove out with Miu ~ons to 
"Lovers' Lane." There, after initiating and, pursuing a course of licentious 
fond.ling designed to exoite the passions of both of them, aoouaed o-wroa:me 
whatever resista.noe Miss ~ns put up and oom.pleted an aot of aexue.l inter
oourse with her. Miss cyona oonteJJded that she never oonaented to this 
aot, that ahe fought am soreamed, and that she was .f'1nally forqed to sub
mit. Aoouaed, on the other hand, testified tha.t after some temporary re
sistanoe Miu cycim consented and cooperated, that he had used a oontn.
oeptive aDi that she had not screamed. In 1ubata.ntiation of the latter 
aas.ertion two persona living leas than 300 feet from the aoene ot the aot 
testified that they had heard no outory. Sufficient foroe wu used in · 
overcoming the young woman's resistance or opposition to sugge1t seriously 
that rape ha.d been committed~ Aoouud wa.1 acquitted of this charge, the 
doubt resulting from the contliot in the testimoey being resol-v.d in tavor 
of the accused by ~e court, whioh may have been a.otuated in part b7 the 
alternative it had of finding him guilty of "statutory rape" as a military 
offe:nse in violation ot .A.rtiole of War 96. 

Miu ~ons reported the incident to p.er parents that night im
mediately upon her arrival at home before the aoouaed, who had left her at 
the door, had departed. Rea.ring from outside the house her father's exola- . 
mation, 11141 God! 11 &O(?Uaed entered the house and engaged in a humiliating 
am debasing debate with Miu cyons am her parents as to whether or not 
she was at fault in the matter.· During the oourae of the argument Mr. 
~ns, though not armed, threatened to shoot aocused, u:id accused, aooord
ing to his own a.dmiasion, made on orou•examination after a.n initia.l attempt 
at eTUion or de:i:dal, agreed "at first" to marry Miss Iqona. Mr. Iqom 
vehementl7 rejeoted this suggestion, deola.ring tba.t he would not have "such 
a son of a bitoh in the family,• and told aoouaed to return the tollmring 
dq. When aooused. complied with this request, he was asked al:ld. refused to 
sign a declaration tha.t he had forced Kise cyons to ha.ve interoourae with 
him. This request was based on Miu cyons I desire to eatablbh her tood 
oha.raoter when she eventually married. 

' ' 
. An .A.rm:, medioal officer made a ph71ical examination of W.11 Lyom 

about eighteen .hours after the. alleged assault. He discovered a small bruise 
upon her lett thigh and another s:mall bruise on her right knee. The hymen 
was not intaot and there wu no evidence of ·irritation about the vagina. 
The e.xamining dootor oould not reaoh aey oonoludon as to whether she wa.e. a 
virgin, stating tha.t the hymen might have been ruptured :through exercise or 
other exertion rather than by sexual interoourse. She Ol)lll!)lained of soreness 
through her ohest end back and soreness and telldernesa in the vaginal area, 
whioh ma.de examination di.tficult and which the doctor had no reuon to be
lieve were feigned. Medioal opinion was ottered by the defense to the effeot 

. that if a virgin, a.bout eighteen 7ear1 of age, without qmen int1.ot11 were 
forciblz raped, defi:i:dte evidence of the ravishment would be present in the 
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vaginal tra.ot within twenty hours thereafter, an<} it such a. girl ha.d been 
subdued through exhaustion, there would be a ome telld.erneu and abrasion of 
tlssue a.ppe.rent. 

Miss ~ons testified that she had never had aexual interoourae 
prior to this experienoe with the accused and that while she had no bleeding 
after the a.ct ahe experienced pa.in when she urina.ted. Accused expreued 
the opinion th&t she wu not a. virgin beoa.uae her n.gin.a was not closed 
up and it admitted entry of two ot his fingers. 

There 1a no ·oontra.d1ot1on of the ~ta.tementa made by- Miu Lyona 
a.a. to her ohaat1ty, a.nd nothing in her action.a to indica.te tha.t her un
qualified decla.ra.t1on that prior to Jw:i.e 30th she ha.d never had sexual 
interoourae...., untrue. B'er oppos1t1cm to a.ocuaed'• advances, even usuming 
that hi• pus1onate pers11tenoy- t1nall7 procured reluctant ~cquiesoenoe on 
her pa.rt, and her immed1a.te report of the incident to her pa.rents, coupled 
with a.oouaed'• action in rema.1nillg nea.r her home, apparently to uoerta.in 
what might develop, add weight to her testimony. There is no evidence of 
previous sexual intercourse unless such 11 to be fowid in the o1roumstanoes 
noted in the Board'• opinion that, a.ooordi:ng to the medical testimony, her, 
~en waa found.to ha.ve been ruptured, a oondit1on which did not a.ppea.r to 
have been oreated so recently a.a the intercourse with a.ooused, and physioa.l 
evidence in the form. of tenderneu and a.bra.don ot tiasue should appear 
upon exam1ne.t1on of a. girl who had recently been robbed of her ng1nity' by 
foroible re.Re'.h.or ~o had succumbed through exha.wstionJ and that her outcriea 
had not been ea.rd b7 peraom lhing within three· hundred feet of the pla.ce 
at which the aot of sexual. interoourae had taken pla.oe. The examining 
physician waa not able from his examination to form a oonoludon a.a to her 
'Virginity', e.nd testified. that she ha.d. complained of aoreneH and tenden1H1 
ot her w.g1na. which. rendered. the examination dif'i'icult. and that he ha.d no 
reuon to believe that these complaint• were feigned. These facts, taken 
in corm.ection with. the. unqu&l.1t1ed :medioa.l testimony that the rupttre of 
the ~n ma.r have been oaueed b:y exertion ·or exerc1ae oertdnl7 are not· 
suttioient to juetity a oonolut1on that Miss lq'ona' testimoey- was \al.true. 
The failure of &J:.\Y one to hea.r her a.lleged outcries ia not pertinent to the 
pre1ent charge nor does tl» a.ocuaed 1a contention that he used a. contraoept1n 
have any bearing on the oa.ae. Certainl.y the court wu jwstified in disrega.rding 
aoouaed'• a.Hwption of' lack ot v1rg1nit7. bued on his a.bility to place two 
fingers in her vagina, particularly in Tin ot the :medio&l. testimony that 
she merely had a normally developed genital. The mere fact that she oocuion
&117 had da.tes with. naval oadeta oamiot oreat, a. presumption of lack of' 
chaatity, eapeoiall7 a.a there 1• not the alightest 1ndioation of an;y improl>4'r 
conduct in oom:1.ection w1th' theae da.tea. In m:r opinion the evidence ra.1H• 
no rea.sona.ble doubt as to Miu ~ns' · preTioua ohaati1:y'. and the trial court wu fully justified 1n its ooncluafona., · 

Further• there 'WU a. presumption of' Mill Lyon.at chastity' that· 
persisted "in the absence of auttic1ent evidence to the contrary" (Manual 
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tor Courts-1.artia.1, 1928, p. 110). This presumption wa.a created by the 

express, specifio 8.Ild clear provisioDB of the Manual in much stronger 

language than is used in the decisions of the oivil oourts and in text 

books and lege.1 treatises in laying down the principle that a woman's 

ohastity is presumed. Paragraph 112a. of the Manual divides presumption 

into two classes, the first, those which arise without the introduction 

of •& evidence, al'.ld the second, those which can:not a.rise until after 

some evidence ha.a been introduced. There is then laid down the following· 

positive, manda.torz provisions for the government of oourts-ma.rtiala 


"In the first olass a.re those presumptions which relate to 
facts, the existence of which oourta a.re bound to presume in the 
absence of evidence to the contrary. Thus, a..n acoused person is 
presumed to be innooe1lt until his guilt is proved beyond a 
reasonable doubt; a..n aooused 1s presumed to have been sane at the 
time of the offense oharged until a. reasonable doubt of hia sanity 
at the time appears from the evidenoeJ and, in the absenoe ot · 
suf'fioient evidence to the oontr , a. woman's oha.ati 1a 
presumed. Underscoring supplie. 

In short, without the introduotion of a.ey testimoey the court- · 
martial which tried the aooused in the present oase was "bound to presume" 
Miss Iqona' chastity, despite the faot that this status,,it will be assumed, 
was an essential element of the offense that he.d to be established, a:nd 
despite the faot that the oourt was also "bound to presume" aocu.sed's in
nooenoe until his guilt was established beyond a "reasonable doubt." It 
is true that under the deoisiona of. the Florida supreme Court, cited in 
the opinion of the Board ot Review, where one is oha.rged with statutory 
rape under the pertinent Florida. statute the chastity of the proseoutrix 
must be established, but in the administration of military· justioe oourts
:ma.rtial are not governed b;r the lawa of the states as to the quantum or 
method of proof. pa.rtioularl;r where the .Artioles ot War or the Manual for 
Courts-Martial la.ya down a. oontliotillg or oontra.dictoey rule. Artiole of 
War 38 provides in pertinent part as follows a · 

"The President lllAY• by regulations, which he 'l!J&Y modify from. 
time to time. prescribe the procedure., inoludiDg modes of proof, 

· in oases before oourts-martial, oourts ot inquicy, military oom.
missions, and other military tribuna.ls., whioh regulations shall, 
in so far as he shall deem praotioable,. apply the rules of evidence 
generally reoogmzed in the trial ot orimi.n&l oases in the district 
oourts of the United Sta.~~sa • • •• 

Pursuant to thia authority the President ha.a prescribed in the 
Manual for ""Courts-Ma.rtial (par. ll2a., supra) that, a.a a matter of law. 
withouii the introduction of evidence, oourts-martial a.re "bound. to presume" 
a woman'• ohutity a.n.d that suoh preswnption persists in the absence of 
proot to the oontrary. This presump~ion, in my opinion., exists in the 
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present cue, and has not in any way been wealce:ned or destroyed by any 
testimony adduced. While I con.sider tha.t Mis11 Iqon.a' chastity wa.a es
tablished by the testimony I am also of the opinion that, in view of the 
lack ot eTidenoe to the contrary, the court would have been justified. in 
relying upon the presumption of chastity. 

That accused's conduct was such as to bring discredit upon the 

military service requires little disoussion. A state statute :making it 

a criminal offense to have carnal knowledge of an u:mnarried female, lesa 

than eighteen years of age, of previous chaste oha.racter, is clearly in

tended to pro~ect the public morals and to prevent innocent 7oung women 

trom being taken advantage of by persuasive members of the opposite sex, 


. 	 purposes which members of the mill ta.ry e1ta.bliehm.ent are under moral 
' 	 obligation to foster. The Manual tor Courts-Martial, 1928 (par. 152b, 

P• 188) in defining "discredit" u used in Article .of Wa.r 96, sta.tea"i 

"••• Instances of such, conduct on the part of persons subject to 
military le.w ma.y include acts in violation of local la oommitted 
under auoh ciroUlll8tanoes as to bring diecredit upon the military 
service." 

. While, therefore, Tiola.tion of a state statute doea not~ se subject a 

member of the milltary establishment to punishment under"tlieArticles of 

We.r, it hu properly been held that the act of an officer in ~ving cartl&l 

knowledge of an unmarried female in violation of a state statute doea 

bring discredit upon the military aerTice, and, therefore, is punishable 

under Article of We.r 96 (CM 233689, Tidwell, 20 B.R. 65, CM 245817, 

Phillipa, 29 B.R. 296). 


For the reasons stated, I am of the opinion tha.t the record of 
trial ia legally autficient to support the findings of guilty and the aen• 
tence and to warrant confirmation of the sentenoe. · 

4. The accused 1a 24 7eara of age. He ha.a been in the military 
service aince 21 January 1942 and ha.a no previous convictions. He went 
overaea.s in July 1943 and after four months was oaptured by the German foroea 
in whoa• captivity he rem&ined tor eighteen months a.nd Wltil released in 
Ma.7 1945. 

In 'View of hi• military record and the entire oiroumstanoea under 
which this offenae was oomnitted, I reoommeDd that the sentence be con.finned 
but that the forfeitures be remitted, and .that the execution of that portion 
of the sentence adjudgillg dismisse.l be suspended during good beha'Tior. 

5. Consideration ha.a been given to a brief, dated 21 September 194.5, 
subnitted by defense oow::isel in behalf' of the aocuaed and to lettera reoom
manding clemenoy from the accuser, dated 22 September 1945, ·a.nd from. a 
former comm.anding of'fioer of the t.ocuaed, de.ted 12 September 1945, addresaed 
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to the reviewing authority, all of which papers are attaohed to the repord 
of trial. Consideration baa also been given to a letter .from the Honorable 
Charles o. Andrews, United Sta.tea Senator .from Florida, dated 12 Ootober 
1945, inolosing a letter from Mr. Raymond Sheldon of Tampa, Florida, dated . 
10 Ootober 1945, 8..lld to a letter .from Fir1t Lieutena.nt Rudyard K. Bell, 
the.Assistant Trial Jw.ge Advocate, dated 22 Ootober 1945, and forwarded 
to my offioe by W. R. Fokea, Seoretary to the Honorable Claude Pepper, 
trnited Statea Senator .from Florida. 

6. 	 Inoloeed 1a & form· of aotfon'4eaigned to oarr;y into execution 
with ypur approval.the foregoing reoommel:ldation, should it\mee 

) 

4 Inola 	 THOMA.SH.. GR.ED 
l. :Reoord of trial :M&jor Genera.l 
2. Form of aotion 	 The Judge Advocate General 
3. Ltr fr Sen. Andrew1 

4t. Ltr .fr Lt. Bell 


· ( Sentence con!irmrd, !orfeitures remitted and dismissal suspended on 
good behavior. QC)(0 291 W.D. , 31 Jan 1946). 

\ 
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WA.R DEPARTMENT 
Arr.rq Service Farces 

In the Office ot The Judge Advocate General 
Washington, D. c. 

SPJGH -Cll 288588 

U?fl!ED STATES 	 )· 
) 

v. 	 ~ 
Pri.Tate ISAAC H. HAWKINS, 	 ) 
JR. (16143742), Provisian- )) 
al Sem.ce Detachment Np. 
1 1112d PriTate Fi.rat Class ) 

•·.I.DAMS KELLEY (38056813), ) 
Section II, Detachment Med- ))
ioal Department, Regional
Hoepltal,.both o! 1473 Service)

'$: 
CQlll!Yll')d • Unit, Camp Sbelb7, )) 

\. ' M:f.Sl1aeipp1. 

FOURTH SERVICE CCJMMANJ) 

A.RMI SERVICE FORCF.s 


Trial by a.c.M.,· comened at 
Camp ShelbJ", ldasissippi, 17 
September 1945. Halrid.nas Dis

·honorable discharge and oon
.f'inament :tor seven (7) ;rears. 
Ftderal Retormator;r • 
Kell971 Dishonorable die
charge (swspemed) am contine
ment tor one (1) year. Re
habilitation Center. 

HOIDINO b7 the BOA.RD a, REVIEW . 
TAP.PI, GAllBRELL and TREVETHA.N, Ji.nge AdVocates• . · 

1. 'Xhe record o! trial in the· cue ot the abc:rre-naed soldiers 
hu ·been u:and nad b7 the Board ot Revin. 

· ' 2. The accuaed were tried upon the .following Charge am Speoiti• 
oa.t1c:ma1· 

. CHARCIE1 Violation ot the 94th Article ot war • . . 
. -	 I 

SpecU'ication. la In that Private First Class Ad.ama. 
1Celle7, Section II, Detacl:ment Medical Departmeut,. 
Regional. Hospital, 1473 Service ·Canmand Unit, Ca:m.p 
Sbelb:,, ll:1.HiHippi, and Private Isaac H. Hawld.m, 

· · Junior, Provieional. Service Detachment Ntmi>er 1, . . 
11.73 Sar'l'1ce Camnand Unit, Camp ShelbJ", M1saisaipp1, 

·~- act1na ~oiu~, and. in pursuance ot a camuon intent, 
did, at or mar Camp Shelby, Mississippi, on or 

. abaa.t 29 J'l1l1' 1945,. :teloniows]l' take, steal, and 
C&?T7 aq two pistols,. aerial numbers 1061796 
and 1226462, respective}T, value about. $70.001 
p.-opert7 o! tha t1nit_ed Statee, tarn1abed 8Dd in
tended tor the m1llt&r7 service th.erect•. 

Specitication 2a In that Private First Clua Adama 
ICellq *** and Private Isaac_ H. Hawkins ***, acting 



:. ;~

j' •• , 

,jointl,y, .and. in. pursuance at a camnon in~ent,·. 
··' ·..did, at·or near Hattiesburg, :VJ.ssiasippi, on 

.or about. 29 July 1945, wrong.t'ully sell one 
pistol, serial number 1226462, value about 

. $;35.00, property: at the United States, t:urnished 
. and intended. for.the military service thereat•.·' 

~ . 	 ' 
Specification Ji . In that Private First Class· Adams' 

.Kelley***· and, Private Isaac H. Hawkins ff*, act:
, ing jointly, and in pursuance oi' a canmon,intent~ · 
.. did, at or near Hattiesburg, Mississippi, on or· 

about. 30'. July 1945, w.rong£ully sell one pistol, 
•serial number l06l?9b, value o! about $;35.00, . • 

• 	 property ot the United States, furnished and in~ 
tellded for the mill.tary service thereat. 

Both accused plead~d not guilty to all Specifications and the Charge. 

Accused Hawkins was found guilty ot all Specifications and the Charge; 

accused Kelley .was found not guilty, ot Specification l .and guilty o! 

all other Specifications and the Charge. · No evidenQe ot previous con

victions was introduced as to accused Kelle7 but as to accused Ha'Wk::l.ns 

evidence· at previous convictions £or breach oi' restriction and dis

respect toward a commissioned officer was introduced•. Accused Haffld.ns 

was sentenced to dishonorable discharge, total forfeitures and confine

ment at ·hard labor for. seven. years. Accused Kelley .1Ja8 s~tenced to 

dishonorable discharge, total forfeitures and confinement at hard, labor 

for one .year. As to accused Hawld.ns, the reviewing authority ·approved 

the sentence, designated the Federal Re!ormatOI7, Chillicothe., Ohio, 


· as· the place oi' confinement and .forwarded the record oi' trial for 
action under Article oi' War 5oi, and as to accused .Kelley, the re
viewing authority disapproved the fillding ot guilty o! Specification 
2 o! the Charge,. approved the sentence, suspended execution oi' the 
dishonorable discharge and designated the Fourth Service. Camn.a.nd Re
habilitation center, Fort Jackson, South Carolina, as the place oi'
confinement.- , . . . 	 . . . ' ... 

J. The record ot trial is-legal.J.Jt suffi'tient to support the approved 

findings o.t guilty and the only question· requiring consideration here 

is 1!ihether or not the evidence is legall,y sufficient to· s.upport the ·' 

sentence to seven:years f confinement -in &·Federal: Reformatory imposed 

upon accused Hawkins.;' e'. The evidence material.· to our consideration at 

,this question is 'hereinaf'ter' summarized •.. 
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4. The prosecution introduced evidence to show that the two 
pistols described in Specification l.were Government property is 
sued to Headquarters, 95th Infantry Division, and were packed along 
with 42 other pistols and shipped f'ran Le Havre, France, sanetime in_ 
the latter part of' June 1945 (R. 7, s, 10; Pros. Ex. A) •. During the. 
month ot Jul.¥ .1945 accused Hawkins worked with his organization at 
Camp Shelb7, unloading the supplies and equiJ]llent ot the 95th Di:_ .. 
Vision and storing them in the area allocated to that division 
(R. 17, 18). 'When the packing case containing these pistols ar
rived at Camp Shelby it was stored in the recreation dqroan in 
the Headquarters CanpatJT Area (R. 11). Sa:netime during July 1945, 
Captain FAward J. lliller visited the d~oom and examined the pack
ing .case in which these revolvers had been shipped. He .found that 
16 ot the 44 pistols, including the t110 pistols described in Speci
fication 11 wre mi.ssing (R. 9, 10). Neither ot the accused had been 
given permission to take ~ or these pistols (R. 10, 15). · 

()l 29 JulT 1945 accused Hawkins had two pistols in his possession 
and he sold one ot them to 1)1.vid Archer in Hattiesburg, Mississippi, 
.for $25. The pistol sold was the second ot the two pistols described . 
in Specification 1 (R. 35, 36, 38, 40). · On 30 July 1945 both accused 
sold a pistol too. J. Wllliams, proprietor of a restaurant in 
Hattiesburg, f'or $35, o£ which he paid $25 in cash and promised to 
pq the balance by tbe end. ot the week (R. 19-23, 25, 26). This · 

' 	 pistol was the first of the two pistols described 1n Specification 
l (R. 28, 31, 32). . 

5., For the defense accused Kelley elected to testify under oath. . 

· He testif'ied that on 29 July 1945 accused Hawld.ns had two .45 calibre· 

pistols in his possession, each ot which bore the letters •u.s." 

(R. 49, 52). He also saw accused Hawkins sell one or the pistols to 
o. J. Willians for $35, of llhich. ~5 was paid in cash and the balance 
of $10 pranised by- the end· o£ the week (R. 51, 52). , 

6. Accused Hawkins having been.'to\Uld gui1ty ot all Specifications 
and the Charge was sentenced, among other things, to confinement 
tor seven years. Since the total ma::limum confinement be could re
ceive under Specif'icationa 2 and 3 was two :years (MCM~ 1928, par. 
104,2,), it is apparent that tive years of his confinement was im
poeed because ot his .conviction or Specification 1. . That Specifi 
cation alleges the theft, on or about 29,Ju:cy- 1945, of t110 Govern..; 
ment pistols ot a total. value of $70. Each pistol had a value. ot . 
835•. 'If the theft of the two pistols was substantially one'tranaaction · 
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it would constitute a single larceq and, the articles having a value 
in excess of $50,- the max:l.mum. penalty .for the o.ffenae would have been 
.five years• continement (MCM, 1928, par. 149.&, 104.2,). On the other 
hand, ii' the theft, of the two pistols was not a single transaction but 
two separate and distinct transactions, then each theft would have been 
a separate and distinct of'.fense•. In such event, the values of the two 
pistols could not be aggregated to warrant the imposition of five years• 
confinement (MCM, 1923, par. 104.2,). Each of the thefts would warrant 
the imposition of not more than one year of continement and the total 
maximum confinement that could be 1.mpoised upon accused for all of the 
of.fenses o! 'Which he was convicted would be .four years. 

There is no evidence as to the exact time· these two pistols were. 
- stolen. All that the evidence shows is that sometime during the period 

f'rom the la.tter part of June 1945 to the latter part of July .1945 these 
two pistols plus fourteen others were stolen. It is equally as possible 
that they were .filched at separate ti.mas as that they were stolen at the 
same time. The pt"osecution has not established beyond a reasonable doubt 
that the theft ot the two pistols was a single transaction. Accordingly, 
each the:f't must be considered a separate offense although both have been 
alleged in the same Specification. The maximum penaJ.t;y :f'ar each the:f't 
is one year. Thus, the total confinement that can be imposed upon ac
cused for all of.fenses of which he was convicted is confinement .far 
f'our years. Also, since no one o! the offenses of which accused was 
convicted involves a greater maximum punishment than one year, he mq 
not be con.fined in a Federal penitentiary or reformatory (A\V 42; 
CM 226579, Evans, 15 BR 125; par 5 AR 600-3?5, Mq l?, 1943)• 

Be!'ore concluding., it should be observed that the charging of 

two separate o,f.'.!'enses in a single Specification• (Specification l) 

did not constitute .fatal error since the essential elements of each 

offense were alleged and the accused was fully advised of the of

fenses with 'Which he was charged (CM ~7496, Egalnick, .30 BR ..361) •. 


For the foregoing reasons it is the opinion or· the Board o:f' Re

view that the record of trial. is legally sufficient to support the 

.findings of guilty as approved by the reviewing authority, legally" 

sufficient to support the sentence imposed upon ·accused Kelley as 

approved by the reviewing authority and legally sutficient to support 

only so much of the sentence imposed upon accused 'Hawkins a.s involves 

dishonorable discharge, total forfeitures and confinement at. hard 
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labor tor tour years in a place other than a Federal reformatory or 
penitentiary. 

Juige 'Advoca.te. 

Judge Ad.voeate. 
, 

.,J::~~t.:!..J...;..:.._J~~~~W!---·' Judge Advocate. 

,_ 

-s

http:Advoca.te


(402) 

SPJGH - O,t 288588 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. \ 

TO: Corrun.anding General, Fourth Service Command, Army Service For·oos, 
Atlanta 3, ():lorgia. 

l. In the case of Private Isaac H. Hawkins, Jr. (16143742), Pro
visional Service Detachment No. l and,Prlvate First.Class Adams. Kelly 
(38056813), Section II., J)etachment lLedical Department, Regional Hospital, 
both of 1473 Service Com.'lland Unit, Gamp Shelby, Mississippi, attention is 
invited to the foregoing holding by the Board of Review that the record 
of trial is legally sufficient to support only so much of the sentence , 
as to accused Hawkins as involves dishonorable discharge, total for-, . 
feitures and confinement for four years in a 'place other than a Federal 
reformatory or penite~ary, 'Which holding is hereby approved. Upon 
disapproval 'of so much of. the sentence· as to accused Hawkins as is in 
excess of dishonorable discharge, total forfeitures and confinement at 
hard labor for four years and designation of a plaoe ot confinement other 

. than a penitentiary or Federal refonnatory., you will ha.V! .authority to 
order the execution ~f the sentence. ' i: ·,:: ·:; ;> · · 

2. In view of the youth and good civilian rec;ord of accused Hawkins., 
I recommend that his sentence be reduced to two years' confinement; that 
ilxecution. of the dishonorable discharge be suspended until his release· 
ana· that a. rehabilitation center be designated as the place of confine

·:ient. · 

J. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published crder to the record in this case., please 
place the file number of the record in brackets at the' end of the pub
lished order., as follows& 

( CU 288588). 

l' Incl THOMAS H •. GIUN ·. · · 

Record of trial Brigadier General, u.s.J.. 


Acting 'Iha Judge /dvoca-oo, General 
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ln the Office ot The Judge Advocate General. 
Washington, D.u. 

SPJGK - 1.i.111 288599 
18 OCT 1!i4i 

U t( IT ED ST AT-ES ) EIGHI'H SERVICE GOMrJIAND 
) mrr SERVICE FORGES 

v. ) 
) Trial by G.C.r.t., eomrened at Ga.mp 

First Lieutenant J'OHN E. ) Claiborne, Louisiana., JO May and 4 
DARTEZ (O-l795867) , Corps 
of Milit9.17 Polioa. 

) 
} 

September 1945. Dismi.'3sal, total 
f orfe1tures and continement for two 

) years. 

--~-----·-------------------OPINION of the BOARD OF REVIffl 

LUCKIE., ?i.l)YSE and WINGO. Judge Ad.vooates. 


1. The Board of' Review has examined the record or tr1.a1 in the ease 
oi' the officer named above and submits this, its opinion, to The Judge Ad
vocate General. 

2. The accused was tried upon the following cilarges and Speoif'ica
tionsr 

cm.RG.l!: I: Viola:tion of the 61st Article or War• 

.specif'iea.tioxu . In that First Li.eute1:'8.?lt .To~ E. Dartez, ReceiviDg 
and Processing Group, JS60th scu, ASFTC, camp Claiborne, 
Louisiana, did, without proper leave, absent himself' from his 
statiop. at \;8.lllp Claiborne, Louisiana, from about .3 Mq 1945 
to about 7 Ms1' 1945. 

CHARGE II: Violation of ths 96th Article or War. 

Specification 1: In that First Lieutenant John E. t>a.rtez, Receiving 
and Proeesshg Group,***, did, at Camp Claiborne, Louisiana, 
on or abou1i JO April 1945, with intent to deceive Colonel Ralph 
H. Durkee, officially state to the said colonel Ralph H. Durkee 
that he had reported r~ dut,r at 0900 cwr, .30 April 1945, whica 
statement was known. bf 'the said First Lieutenant Jahn E, Dartez 
to be untrue, · 

Specif'icatioa 2t In th.at First .Lieutenant John E. Dartez, ***, 
did, a.t Oakdale, Louisie.na, on or about 22 February 1945, with 
intent to derraud,. wrongfully and unlawfully make and utter to 
Mr, J' • C. Callahan of Oakdale, touieiana, a certain cheek, in 
words and figures as follows, to witr 

http:Louisie.na


RAPIDl!iS BA.Nil & TRUST liO. 
84-23. 

ill Alexandria 
Alexandria, L&. 22 Feb 194,1 

---------,..-------- PAY TO THEORDER OF Cash $75.00 
.:::.Sev....,..;e_n_.tY,..-F.,..:-i... D_o_l;;:;;;lar_;;..;s....:;;;an""'d;;;....;;00..;;.f.._1_00 :· DOLLARS-;,r;;;..e.... ______ 
To Rapides Bank & Trust co 

Camp Claiborne Facilities 
/ s/ John E. Dartez 

lat Lt • ., CMP., 01795867 · 

and by means thereof., did tr.a.udulently obtain from Mr. J. c. 
Callahan the sum ot $75 .00, lawful money of the United States, 
then well knowing that he did not have and not intending that 
he should have sufficient funds h the Rapides Bank & Trust 
company tor the payment of said check. 

SpecU'ica.tion ..3: Specification. J 1s identical in form with Speci
fication 2 except that the amount of the check 1s $10.00 and 
"value• is alleged to have been obtained. 

Specil'ieation 4= (Finding or guilt,y disapproved by reviewhg 
authority). 

Spec1.t'ieation 5: (Finding or guilt,y disapproved b7 reviewing 
authority). 

' 
note: Speciticatioas 6 through 10 inclw;ive are identical ill form 

with Specif'iea.tion 2 except as to date, &mOUt\t., and person de
frauded. The Bentley Hotel was the organizatiOll def'ra.udod in 
each instance. other variations are as follows: .. 

.. , 

S£!c1f'ieati0Jl Date Alllount · 


6 .3 .uq 1945 t 5.00 
7 4 Mey 1945 20.00 
s 4 t&cy' 1945 20.00 

·. 9 5 Ma3' 1945 ,20.00 
10 6 Mq 194, 15.00 

Be pleaded guilt,. to Charge I and the specif'ication thareot and not guilty 
to Charge II and its specU'ications. The court found hia guilty of all 
Charges and Specifications. He was sentenced to be dismissed the service., 
to-!orf'eit all pay end allowances due or to beccae due, and to be confined 
at bard labor tor two ;years. !Jo erideaee was introduced r4 arr, previous 
conviction.. .All but one member at the court. recamnend.ed suspension at the 
confinement. The reviewing authorit,y disapprared the finding ot pllt;y ot , 
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the words •with intent to defra.udtt in Specification;, Charge II, dis
approved the findings ot guilty- of Specifications 4 and 5 ot Cbarge II; 
approved the sentence, and forwarded the record ot trial for action wder 
.Article of War 48. ·. 

.3. At· all times mentioned herein accused was 1n the military ser.vice 
of the United states (R. 101, Pros. Ex. 17). In support of Charge I ud 
its specification the prosecution introduced evidence showing that cm 3 Mq" 
1945 accused absented himself' without leave f'rom his organization and re
mained 1n that status until his return to military control <Oll. 7 May 1945 
(R. 17,18; Pros. Ex:s. 1 a.nd.·2). 

With respect to Specification 1 of Charge II the pro88cutiaa•s 
evidence discloses that accused was not present ror duty during the morning 
ot .30 April 1945 and 41d not report during the day until about 1630 (R. 28, 
.32,34). When asked by his commanding officer as to the time he reported 
back to camp, he replied, 11nine o•elock, *** that Monciay' moruing" (R. 29). 
Testimony by deposition of & fellow officer shows that accused had been rlth 
him on the morning and af'ternoou or the day in question, that at the hour 
of 09..,0'tbay nre en route back to C.amp Claiborne from Eunice, Louisiana., 
and did not arrive back at the Post until 1630 (R. 37; Pros. Ex:. J). 

The evidence introduced by the prosecution in support of the bad 
check offenses, which are the subj'ect of Specifications 2;J,6,7,8,9 and 10 
of Charge II may be summarized as follows:· 

All of the checks were drawn by accused on.the Rapides Bank and 
Trust Compru:i;y or Alexandria, Louisiana (hereafter reterrecl to as the 
Rapides Banlc). On 22 Februa:r,y 1945 accused presented two cheeks, dated 
as or that date, to Mr. J. c. uallahan, who was the operator of a saloon 
in Oakdale, Louisiana, and to whom accused was nil known. Both checks were 
made payable to cash, one in the amount of $10.00 (Pros. Ex. 4), the other 
being for $75.00 (Pros. Ex. ,J. '1'he transaction occurred at Callahan's 
ple.ce or business and he instructed his manager to cash said checks for 
accused. This was accomplished .rith' Callahan's funds aDd accused receiTed 
$75 .oo in cash for the $75 .00 check. Part of the proceeds of the $10.00 
check was used as payment for some drinks {the amoWJ.t is not indicated) 
and the balance was paid to accused 1n. cas~ (R. 40,43,44,56,59) (Pros. Exs. 
4,5). These checks were deposited for collection 1n the ordinary' course of 
business but. were returned unpaid (R• .45,46.,64). Beatitution had not been made 
up to the time of trial, but there had been some negotiation \cnerd redaap
ti.on oa or about 1 September 1945., the Saturday preceding trial (R. 45,46., 
48). 

With respect to the $10.00 check'the bank representative testified, 
11It appears to me that we were wrong 1n. not prqing this part1cul.ar C'iheck for 
$10.00 just on the face of it. *** In fact the check was paid and later 
taken off• (R. 94~ • 
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. The other checks, five 1n number, which are the subject of' Specifi 
cations 6 through 10 inclusive of Charge n, were likerli,e dra'WD. on the 
Rapide~ Bank by accused, all being payable to the order of Bentley Hotel 
of Alexandria, Louisiana. These checks are more particule.r]Jr identit'ied 
e.nd described as tollowsc 

Date of .Amount of' Pros. Ex. , 

SJ;!!cification L"heck Cheek No. 


6 
7 

3 M'q' 1945 
4Mq1945 

t ;.oo 
20.00 

10 
.12 

8 4 May l94S 20.00 lJ 
9 5 May 1945 20.00 14 

10 6 r.1q l94S 15.00 ll 

On the respective dates above set f'orth accused presented said checks 
to authorities of the Bentley Hotel who approved them tor cashing, and there
upon accused received 1n cash, from the hotel cashier on duty, the amounts 

. indicated on the several checks. ill were deposited tor collection 1n the 
ordinary course of business and all were returned unpaid by tbe drawee bank 
(R. 76,77,83,102-106,109,llO; Pros. Exs. 10-14 incl.). Accuaed•s bank balance 
was insufficient to PB1' aey- of them when they were presented for payment be
tween 5 M!cy' 1945 and 17 MB:y' 1945 (R. 91,92). Subsequently the hotel was re
imbursed for all of the cheeks (R. 84). 

4. !''or the defense, teatimol'.\V' was adduced to the effect that accused 
sent a telegram to his wif'e in Abbeyville, Louisiana,' on 3 Mq" 1945 requesti.J:ig 
that she send him $100.00 immediately (R. 99; l)Jf. Ex. A). .No telegraphic 
rep]Jr was received by the sending office (R. 99-100). 

· · Accused, atter being apprised ot bis rights as a witness, elected 
to rema.in. sUe'nt. (R. 11.4). 

' ~Thereafter the defense moved tor f'irldings ot not guilt:, of Specitica
tions 3, 5 (finding ot guilty of Specification 5 ns disapproved by the review
ing .authority) and 6. ot Charge II on the ground that the evid.ence established 
acoused had sufficient f'\mds 1n bis account to permit ~nt on the dates the 
checks which are.the subject ot the respectiTe specli'ications nre passed 
(R. 115). '1he motion ns denied and thereupon the defense rested (R. 117).

' . . 

5. B7' hie plea, t1.ie aoouaed adllitted his guilt of the offense a.lle&ed in 
Charge I and the ·specitication t)iereot. Aside from the plea, however, there 
1e ample evide~ in the record or trial, both doeu:m.ental7 and teetimon1.al., 
to establish the UJ:1authorized. absence of accused as alleged. The fbiding of 

· guilty or this specitication and or the charge should tberetore be sustained. 

With regard \o the offense of' mek1»g a false official statement 
"to bis eomrnandbg ottioer as to the time ot .his ar:rinl at Camp ulaiborne 

on 30 April 1945 the undisputed ff~ence conclusiTeq shOW8 that accused 
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was away from his station on the morning in question and that he did not 

return until _late in the afternoon. It is further established that when 

asked officially by his commanding officer as t~ the time of his arrival, 

he placed the hour of his return at 0930. The facts and circumstances are 

such as to leave no doubt that this statement was ma.de with intent to de

ceive. 

The Board next considers the fraudulent checks offenses. An 

examination of accused's bank statement (Pros. Ex. 15) reveals that on 22 

February 1945, the date on ~hich the checks which are the subject of Specifica

tions 2 &.lld 3, Charge II, were passed his balance was ~12.50. At the close 

of business 28 February 1945 it was ~7.00, though between 22 February and 

27 February it remained at ~lG.50. There was a deposit of ~15.00 on-28 

February, but two ~10 withdrawals together with a fifty cent charge on that 

date reduoed tmr balance to the ~7.00 figure above indicated. From 28 

February 1945 until 31 March 1945 the highest balance in accused's bank 

account was $68.25 on 29 .March. On 2 April 1945 there was a deposit of 

Jl53.50 and his bale.nQe was $153.75. This balance was reduced to $63.75 

by five checks which were paid 3 April 1945, and further reduced on 9 April 

1945 to $3.75 by four checks totaling $60.00. From then until accused 

deposited $50.00 on 1 May 1945 the highest balance in his account was ~3. 75. 

On 1 May 1945, the day after accused drew a ~20.00 check, the subject of · 

Specification 5, Charge II, guilty findings of' v1hich were disapproved by 

the reviewing authority, his bank balance was $29.75. On 2 May 1945 two 

checks totaling ~20.00 were paid and the account balance was reduced to 

~9.50 during the 3rd of l.'ay. On 4 I,iay 1945 the account was reduced to $4.5o, 

which was the highest balance until it was closed 24 May 1945. With respect 
to all the check offenses save that indicated in Specification 3 of Charge 
II the overwhelming weight of the evidence leads to the inescapable conolusion 
that on the dates mentioned the accused made and uttered to the persons named 
therein the several checks, then and .there well knowing that he did not have 
sufficient funds in his bank account for the payment of said checks, and not 
intending that he should have sufficient funds when the checks were presented. 
The design was apparent and the court wa.s justified in finding accused's acts 
were accompanied by a specific intention to defraud the person·and organiza
tion to whom he uttered and passed the checks. The evidence is legally 
sufficient to sustain the findings of guilty of Specifications 2,6,7,8,9 
e.nd 10. 

·v;ith respeot to Specification 3 of Charge II, the evidence shows 
that on February 22, 1945,.~he date on which this check was cashed and until 
27 February i945 accused had sufficient fund.a in his bank account· to permit 
payment. However, on February 28th, the day on which it was presented, two 
other checks were presented for payment and the balance was reduced to $7.00, 
resulting in this check being dishonored.· Although the bank cashier was con
fused in his testimony, an examination of the bank statement shows·conclu
sively that the balance was inadequate to permit payment on the day said check 
was presented. The reviewing authority in approving the finding of the appli 
cable specification, excepted from his approval the words "with intent to de
fraud," but he took no positive action with respeot to the phrase "did fraudulently 
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SPJGK - CM 288599 1st Ind 

Iq A.SF, JAGO, Washington 25·, D. c. 

'.l'Oa The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 1'8.y 26, 1945, there 
a.re transmitted herewith for your a.ct ion the re cord of trial and the opinion 
of the Board of Review in the ca.se of First Lieutenant John E. Dartez 
(0-1795867). Corps of Military Police. 

2. Upon tria.l by general court.;martia.l t.hi s officer pleaded gullty . 
to and was found guilty of absenting him.self without le&ve from his station 
for a period of four days in violation of Article of War 61 (Cha.rge I and 
its Specification); and plea.dad not guilty to e.nd wa.1 roWld guilty or 
making a false official statement to his co~.manding officer u to the time 
of his arrival at the station of his QOmm&nd (Charge II, Speo11'io~tion l). 
and of issuing nine worthlese checks totaling i485.00 in exohange tor ouh 
or value with intent to defraud (Charge II, Specifications 2 through 10, 
incl.), in violation of Article of War 96. He wa.s sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor for two years. Eight ot the nine memberG 
of .the court subsequently recommended that 11the confinement be suspended. 11 

The reviewing authority disapproved the findings of gullty involving two 
of the checks totaling $320.00 (Char·ge II, Specifications 4 and 5); ex
oepted the words 11with intent to defraud II from his approval of the finding 
of guilty involving a check for ~10.00 (Charge II, Specification 3 ); ap
proved the sentence, and forwarded the record of trial for action Uilder 
Article of War 48. 

3. A SU!llIDAry or the evidence may be found in the e.ooompa.eying opinion 
of the Board ot Review. I oonour in the opinion of the Board that the reoord 
of trial is legally- au:f'fioient to support only so muoh of the findings of 
guilty of Speoifioation 3 ot Charge II as involves a wrongful failure of 
aocused to maintain sufficient funds in his bank aooount to pay the cheok, 
and legally sufficient to support the findings ot gull ty' of the Charges 
and all other Specifications as apP,roved by the reviewing authority and 
the sentence and to warrant confirmation of the senten.oe • 

.During the month of February 1945 the a.oouaed passed two worth
less checks, one for $10.00, and the other for $75.00. These were returned 
unpaid and. ·aooused permitted them to remain dishonored. In addition, during 
the month of May 1945 he passed five other worthless ohecks of an aggregate 
-am:,unt of $80.00 to a certain hotel, which were likewise returned unpaid. 
He also absented himself without authority for a period of four days, during 
whioh time he passed the above mentioned oheoks to the hotel. Aoouaed also 
ma.de a false official statement to his commanding offioer concerning the 
time of arriva.l at his station. Restitution was ma.de on the checks issued 
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and to warrant confirmation or the sentence. A sentence or dismissal is 
authorized upon conviction or a violation or Articles or .war 61 or 96. 
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SPJGK - CM: 288599 1st Ind 

Hq ASF, JAGO, Viashington 25·, D. C. 

TOa The Secretary of Wa.r 

1. Pursuant to E:iceoutive Order No. 9556, dated lay 26, 1945, there 
ere transmitted herewith for your action the record of trial and the opinion 
of the Board of Review in the case of First Lieutenant John E. Dartez 
(0-1795867), Corps of l~litary Police. 

2. Upon trial by general court-martial this officer pleaded guilty . 
to and was found guilty of absenting himself without leave from his station 
for a period of four days in violation of Artiole of War 61 (Charge I and 
its Specifioation); e.nd pleaded not guilty to e.nd wa.1 found guili.7 of 
making a. false official statement to his commanding of.tioer u to the time 
of his arrival at the station of his command (Charge II, Specitio~tion 1), 
and of issuing nine worthless checks totaling ~485.00 in exchange for ouh 
or value with intent to defraud (Charge II, Speoificationa 2 through 10, 
inol.), in violation of Article of ,lar 96. He was sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become due, 
and to be confined at ha.rd labor for two years. Eight otthe nine members 
of the court subsequently recommended that 11the confinement be suspended. 11 

The reviewing authority disapprowd the findings of guilty involving two 
of the checks totaling ~20.00 (Char·ge II, Speoitioa.tions 4 e.nd 5); ex
cepted the words 'with intent to defraud II from his approval of the finding 
of guilty involving a chedk for ~10.00 (Charge II, Specification 3); ap
proved the sentence. and forwarded the reoord of trial for action under 
Article of War 48. 

• . 3. A summary of the erri.denoe may be found in the aocompaeying opinion 
of the Boe.rd or Rev1•• I oon,cur in the opinion of the Boe.rd that the record 
of trial is legally aut.tioient to support only so mllch o.t the findings of 
guilty of Specification 3 of Charge II as involves a wrongi'ul failure of 
aooused to maintain sufficient funds in his bank account to pay the cheok, 
and legally sut'fioient to support the findings of gull ty of the Charges 
and all other Specifications as approved by the reviewing authority and 
the sentence and to warrant confirmation of the sentence• 

.During the month of February 1945 the a.ooused passed two worth
less oheoks. one for $10.00, and the other for $75.00. These were returned 
unpaid and ·accused permitted them to remain dishonored. In addition, during 
~he month or May 1945 he passed five other worthless cheoks of an aggregate 
amount of $80.00 to a. certain hotel, whioh were likewise returned unpaid. 
He alao absented him.self without authority for a period of four days, during 
which time he passed the above mentioned checks to the hotel. Aocused also 
ma.de a false official statement to his comm.anding officer concerning the 
time of arrival at his station. Restitution was l!lade on the cheoks issued 
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to the hotel sometime before the trial. The related papers indicate the.t, 
after trial, restitution wa.e made on all other checks. 

The accused's bank bala.noe we.s sufficient to pay the $10.00 oheck 
from 22 February 1945, the date on whioh i~ was issued, until 27 February 
1945, but lacked sufficient funds on the day it was presented for payment, 
29 February 1945. The. ~75.00 cheok, issued on the same de.y as the $10.00 
one, was likeiNise presented for payment on 28 February 1945 a.nd was dis
honored. There were never sufficient funds on hand in the account to pay 
the $75.00 check from the time it was issued until the day on which the 
account was closed on 31 1!.e.y 1945, save for one day, 2 April 1945, when a, 
deposit-of ~153.50 raised the balance to ~153.75. On the following day 
the account we.a down to $63. 75. With respect to the hotel checks in 
denominations of f5.00, ~20.00, ~20.00 and ~15.00 issued respectively on 
3 1/ay, 4 May, 5 Uay and 6 :May 1945, tht: bank balance on 3 May 1945 was 
~9.50, but on the following day it was down to $4.50 and not sufficient to 
pay even the ~5.00 check passed the preceding day. Four dollars and fifty 
cents was the highest balance from 4 1fay 1945 until the closing of the ac
count on 31 Kay 1945. 

The accused did not testify at the trial, the sole evidence adduced 
in his behalf being to the effect that on the day the first hotel check was 
cashed accused sent e. telegram to his wife requesting that she send him 
~100.00 i:rm:1edie.tely. 

This officer•s actions clearly demonstrate that he is umvorthy of 
his commission, and justify the imposition of punishment in addition to dis
missal. However, his satisfactory record for a period of four and a half 
yea.rs preceding the commission of the offenses of which he was found guilty. 
his youth and domestic responsibilities. and his restitution in full of 
the a.mounts r.eoeived by him on his worthless checks deserve consideration. 
I recommend that only so muoh of the findings of guilty of Specification 3 
of Charge II as involves a wrongful failure by ao_oused to maintain sufficient 
funds in his bank acoount to pa.y the check described therein be approvedJ 
that the sentence be confirmed but that the forfeitures and confinement be 
remitted and that the sentence as thus modified be ordered executed. 

4. Inolosed is a form of action designed to carry into execution the 
foregoing recommendation should !t meet with your approV&l • 

. ~~1L 
2 Incls THOUi\.S H. GREEN 

1. Record of trial Brigadier General, U.S.A. 
2. Form of action Acting· The Judge Advocate General 

( Sentence confirmed but forfeitures and confineroont remitted. 

GCMO Sl6, w.n. 1B DEX: 194S)• 
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