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WAR DEPARTMENT (l) 
. u:my Service Forces 

In the Office of The Judge Advoca.te Gener&! 
Wuhington, D.C. · 

SPJGK • CM 282723 
28 JUL W46 

UNITED STATES 	 ) EASTERN SIGNAL CORPS TRAINING CENTER 
) 

v. 	 ) Tria.l by G.9.M., oomened at Fort 
) :M:>nmouth, New Jersey• 29 June a.nd 

First Lieutenant ROBERX 2 July 1946. Diamiu&l, tot&l 
E. GARVEY (0-1633877}, ~ forfeitures, a.nd confinement tor 
Signal Corps. ) five (5) yea.rs. 

--------~--------~---------OPINION o:t the BOARD OF REVDJf· 
LYON, LOOKIE, Jl)YSE ·and SYIES. JQdge .Advooa.tea. 

------~-----------------~ 
' 1. The Board' ot ReTiew hu exudnecl tlw noord. ot trial iii the we 

ot the o1'fioer named a.boTe am aubmita thia • 1ts opinion. to !be Judge Ad• 
Tooa.t• Gener&!. 

2. Th• a.oouaed wu tried upon the tollcnd.Ag Charge and Speoi.fio&tiona 

CHA.RGlh · Violation ot the 58th .A.r~iole ot Wa.r. 
. 	 . 

Specifioationa In that First Lieutenant Robert L Gt.rrey, Signal 
1 Corps ottioer Replaoemezrb Pool·, then ot Student ot.fioer Detach• 
· mem;, F.aatern Signal Corpe School•, did at Fort Monmouth, New 

Jersey,· on or about lS Oatober 1944, d..ert 'the 1.moe ot the 
United State• t.nd di~ remain t.b1ent in de1ertion until he waa 
apprebade4 at Belma.r, New Jersey, and returned. to military 
control on or about 11 June 1945. 

,. 
He pleaded guiltr to the· Speci1'ica1.ion of the Charge except the word• •deHrt• 
IUld •1n desertion", substituting therefor, respectively, the word.a ~absent 
himllelf without leaTe :trom• and '!without lea.ve•, to the ·excepted words, not 
guilty, to the substituted word•, guilty. He pleaded not guilty" to th• 
Charge but guilty of a. violation ot the Slat Article of War. He wu found 
guilty of the Ch&rge am ita Speoi:tioation. No evidence wu introduced of 
~ previous conviction. H• wu sentenced to be dismiaaed the service, to 
forfeit all pa.y and allowances due or to beoome due, and to be oontined a.t 
.ha.rd labor tor ten (10) yeara., The reviewing a.uthority- approved the sentence 
but reduced the period ot oonfinement to five yea.ra, t.nd .forwarded the record 
ot trial tor action under .Arti~le o:t Wa.r 48. 

3.. Bvidenoe tor tlw ProaeoutioL ·, . 
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and placed in Section 600 of the Student Officers' Detachment of the Signal 
Center School, Fort Monmouth, New Jersey, "to occupy his time until the 
next section started; it was 410" (R. o-1,2). In the early part of October 
1944 he was assigned to Section 410 (R. 6-2). The hours of school were from 

· 	7130 A.M. to 6100 P.M., which included a. physical training program in the 
afternoon (R. 6-6). After 13 October 1944, ,ithough his name was ,regularly 
called at roll ca.11 11noboay" answered to accused's name nor did hO''"show 
upu (R. 0-3,6). He was the only member of the class that was absent (R. 6-7). 
He had no authorized absence after 13 October 1944 (R. 6•3). 

First Lieutenant Leslie C. Dolan, Police and Prison Officer, Fort 
Monmouth, New Jersey, testified that on 13 Oc_tober 1944 he visited the room 
of accused, located.in the Country Club a.rea., for the purpose of "finding some 
evidence--some pictures or addresses--which might a.id me in locating him" 
(R. 6-8,9,10). He was not found there (R. 6-10). A subsequent visit by him 
to accused's room had the same result (R. 6-11). 

The' maid employed to clean accused's room testified tnat she did 
not see him occupy his room af'ter 13 October 1944 and that after that date 
a padlock was put on his door (R. 6-31).

' 
Accused was not pa.id at Fort Moill!louth subsequent to 30 September · 

1944 nor did he oall for his mail at the ''mail shack" after 13 October.1944 
(R. 6-25, 32 ). 

Accused was apprehended on 11 June 1945 a.t the bes.oh a.t Belmar, New 
Jersey, by an a.gent of .the Federal Bureau of Investigation (R. 6-42 ). He was 
very "pla.oid" during the arrest and offered no resista.IlOe (R~ 6-15). At the 
time of apprehension he was dressed in swimming trunks and had with. him regu
lation Army trousers and a. three-quarter sleeve shirt (R. 6-42 ). He and his 
wife·both stated at this time he had not worked during his a.baenoe and had 
a.l~ worn his full uniform (R. 6-42 ). 

Lieutenant Colonel George R. MaoEa.ohren~ investigating officer, 

testified. in pe.rt'as follows• 


11.Af'ter warning him a.bout his rights and privileges, and ·so forth, 
I explained to him that I was not oourt martit.J.ling him myself, but 
that I wa.a merely appointed by the Commanding General to investigate 
the charges. impartially, as.far as it was within ID'3' power to do so, 
and to determine the truth of the matter a.s stated in the charges. 
In the course of the conversation I asked him why he had absented 
him.self and sta.y~d a.way for suoh a .long period of time, and he stated 
that fundamentally he did not 'want to oome to the school in the 

· !'irst pla.oeJ that he ha.d questioned the orders whioh took him out 
of his organization, sending him up hereJ that a.f'ter he got here he 
still did not like it alld he had gone up to aee ftrious officers, 
in Russell Hall, to see if he couldn't either get out of the school 
or have his course changed. · 

"He stated that primarily hia job was that of a. Wire Officer 
and he had no interest in his assignment on the post. In the oourse 
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of my ·conversation, when I asked him why he 'ha.d stayed a.way for 
such a. long time, he said he thought that it he did sta.y a.wa.y from 
the school or post it would compel the military authorities to make 
some change in his status a.s a student. I asked him where he had 
been during this:period of time. He didn't answer specitically but 
stated generally that he had spent his time between Newark and 
Belmar. I asked him if he had intended to desert the service. He 
said, 'No,' that he had not. I asked him why he had not turned him
self in before the time that he was apprehended, and he aaid·that 
his wife had been sick, ·at various times, and that he had to take· 
care of her. That is about the gist of it.• (R. 6-36,37) 

On cross-examination witness testified that accused.stated that 
he had seen the Seoretary of the Sohool, Colonel Wright, and that he had 
also mentioned Colonel Gillespie's Dame, both with referenoe to being re
lieved of' his assigmnent. Witness added, without objection by the proseou
tion, that he (witness) had verified the faot accused had asked Colonel 
Wright for relief from the sohool and tha.t nothing had been done about it 
(R. s-37,38 ). 

On recra!l 1-exa.mination the following questions and 8.llSW'ers were 
admitted• 

"Q. Did IJ.eutenant Ge.rvey sta.te anything to you about the 
fact that the nine-hour day confinement in school, ·coupled with 
the leotures, and, in turn, his physical condition, a.tter having 
oome back i'roin battle, have anything to do with his request for · 
ohange in assignment? 

. "A. No, he didn't state about the confinement in the school. 
HOll'ever he did state that he had suffered !'rom heada.ohes and va.rioua 
stoma.oh pains from the time of his comb~t aervioe in Italy. When he 
told me that .I asked him if he would ca.re to go to the hospital a.lid 
have himself examinedJ that I would make the appointment for him. 
He refused. I also asked him if he had reoeived a.iv medical atten- · 
tion overseas, in line with these headaches, a.nd he stated definitely 
that he had not" (R. · 5.3s ,39). ·. · · · , · 

Witness s~ated acoused did not say &l3iY'thing a.bout being hospit&lbed tor. 
malaria "on the other side" (R. ~-29). . · · 

In reply to queatiom by the oourt. witnen teatii'ied that aooUled 
did not mention the date he consulted wi~h .Colonel Gillespie, but 1tate~ 
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,. 

that he had met him aooidentally on the post and that he had thought the 
Colonel might be able to "help him out" (R. 6-39). 

4. For the Defense. 

Captain Cloyd R. Johnson testified that he wa.s the Post Salvage 
Offioer at Fort Momnouth (R. 6-45). On 19 April 1946;pursua.nt to the pro• 
visions of pa.re.graph Sb (2 ), AR 605-300, he oonduoted an auotion sale ot the 

·. "goods and effeots 11 of-a.ooused (R•. 6-46,52). Numerous items of olothing and 
toilet a.rtioles were disposed of (R. 6-48,49J Def. Ex. D-1), the prooeeds 
ot the sale totaling $44.21 (R. 6•52). · 

Major ·Herman B. Snow, MC, .Chief, .Neuropsyohiatrio Seotion,· Regional 
Ho1pital, Fort Monmouth, New Jersey, oonduoted a psyohiatrio examination ot 
aooused on 26 June 1945 (R. 6-57, Det. Ex. D-2). 

The written report he submitted oontaining' the history and findings 
in the oa.u was admitted in evidenoe and read in its entirety by him to the 
oourt (R. 6-56, Def. Ex. D-2). The report is as tollowaa 

111. Thia oi'fioer was examined from a psyohia.trio standpoint 
26 June 1945 a.t ~he verbal request of the Post Commander. 

"2. Psyohiatrie> examina.tion revealed the followinga This 
officer is now almost 31 year• ot age. He is a high school gra.duate. 
He hac;l 4-tyeara ot military service a.a an EM and during that time 
served for 24 months fro~ 1938 to 1940 in Ha.,raii. He was oommiasioned 
in July of 1942 and ainoe then served in combat from September 1942 
until June 19_44. He wa.a returned from oversea.a on rotation a.nd gives 

· no 	history·ot a:z:v injury or wound but does give a history .of oertain 
symptoms which will be referred to later. 

"Thia individual denies any overindulgenoe in alooholioa. 
He denies that he wu ever arrested i:R civilian· lite. .He ha.d the 
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usual childhood diseases and has never had any serious illnesses. 
He denies that he ever had any lapses of memory or that he has ever 
taken any drugs. He was first married in 1941, lived together with 
his wife until April 1942 when he attended Officer Candidate Scnool 
and his.wife returned to Salt Lako City. Shortly thereafter he found 
out tha.t she was married and never divorced and that her husband was 
li'Ving. He wrote her asking ner to get an annulment, but he states 
that. he took it for granted that his marriage was illegal and he ha3 
never heard from her sinoe tnen. He remarried in 1945 feeling that 
it was not a bigamist marriage. 

"This officer states that while in combat in Sicily in 
September l943 he began to notice tnat he was rather irritable and 
slept poorly. Gradually other symptoms appeared as the months 
passed. He began to have headaches which were usually preceded by 
3-4 days by dizzy spells. The headache itself would come at varying 
intervals from 1-3 times a month. :F'ollowing the headaches he was 
left weak. He complained of nausea in the morning with very little 
actual vomiting. Later he began to weaken a.t night with a choking 
sensation in his throat. During the day he noticed his heart beat 
and a certain a.mount of shortness of breath. In September of 1944 
he was sent to Fort Monmouth to attend the Message Center School 
and shortly after tnis the con1'inement at work for 9 hours a day 
ma.de him very restless and irritable. tle felt under constant tension 
and then he states he began to realize that he could not concentrate 
as good a.s he used to. He states tna.t he went Al{OL and then returned 
from tnis 9-day Af{OL period and after talking to someone he promised 
to try to C?ntinue.his school work•. However, in OctQber 1944 he be
came very appre.hensive and irritable, his appetite was extremely 
poor and hes ta.tes th.at he was unable to relax or sleep properly, that 
his headaches were very annoying, disagreeable and it was at tnat time 
that he again left the service. During the months that he was away he 
states that he became very moody at time and that he was very 'blue'. 
He stated that he realized it was wrong to be away and wanted to return 
and. that being a.way in itself made him more i ?Ti table and depressed. 
During the period that he was away he states that he had dizzy spells 
in which he thought he was going to fall but never a.otually fell. 
During this .time he got married and states that his wife was sick 
on several different occasiona • He claims he was always in unifoqn 
and that he didn't work because his wife had sufficient funds for 
both or them. He denies any suicidal tendencies at a.ny time. He 
states that shortly before his apprehension he and his wife rented a 
cottage at Belmar with the idea that she would be close to camp when 
he returned, however, the day he started out to return to oamp he 
.claims he got dizzy, f~1 t like vomiting so he went home a.gain. in
stead of returning to camp. This of'fioer also further gives a history 

of 3 attacks of malaria., the first one occurring in Sicily and auring this 
attack he was delirious for 24 hours. 

11 0n exa..mnation today this officer gave the following history 
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in a coherent manner. He was mentally alert but appeared somewhat 
depressed and tense. There we.a some tremors of his fingers. There 
was no disturbance in the stream of mental activity, there was no 
delusion or hallucinations. 

113. This officer is not psychotic. He is sane and responsible 
for his actions, knows the difference between right and wrong and 
is aware of the oonsequenoes of his a.otions. 

114. This officer is su.f.fering from a psyohiatrio disability, 
ie, Diagnosis a Anxiety state, severe, precipitated by combat duty 
(September 1942 to June 1944, ETO) with no predisposition and ~rested 
by irritability, inability to concentra.te, mild depression, emotional 
tension, gastric upsets, apprehension and inability to relax, with 
moderate incapacity. This diagnosis does not intimate that this in
dividual is psyohotio but merely that he is suffering from a severe 
emotional disturba.nce which began as far as the history can be. elicited 
in September 1943 while he was in Sicily and that the emotional dis
turbance has been progressive.~, 

On cross-examination Major Snow testified that accused was sane 
when he examined him and there was no indication he was not sane at the time 
of the oonunission of the alleged offense (R. o-60). He was mentally respon
sible for his actions and knew the difference between right e.nd wrong (R. 
6-60,65). 

Upon redirect examination witness stated, "this man is sanely 
responsible but is suffering from an snotional disturbance, and the emo• 
tional disturbance in itself does not make him irresponsible" (R. 6•61). 
The emotional disturbance might possibly "retard" accused's voluntary return 
to the service "because of his apprehension and depression and worry. He 
might be fearful of the outcome of his return" (R. 6-61 ). 

In reply to questions by the oourt,witnus ata.ted that "in speaking 
to him" he oould uncover no precipitating cause except combat (R. 6-63). No 
attempt wu ma.de to verify the history a.a given by a.ccused ·(R. 6-62 ). The 
anawers wer'9 evaluated by the manner in which accused spoke e.nd hia general 
"status" during examination (R. 6-62 ). 

The accused, having been fully advised of his rights to testify, 
elected to remain silent (R. 6-66,67). 

5. The Speoifioa.tion alleges that accused on or about 13 October 1944 
at i'Qrt Momnouth, New Jersey, deserted the service of the United Sta.tea and 
remained a.bsent in desertion until he was apprehended a.t Belmar, New Jersey. 
on or about 11 .June 1945. The elsnent.s·. of' the offense 8.Ild the proof required 
tor oomiotiona thereof, ao~ording to applicable authority. are as follows, 

"(a) That the aooused absented hilllseli' without leave ••• 
from hia pla.oe of aervioe._orga.nization or place of duty, as 
allegedJ (b) tha.t he intended at the time of absenting himself' 

- or a.t sometime during his -a.bsence, to remain 8'Yfay permanently 
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from suoh place*** (c) that his absence was of a duration and 
was terminated as ~llegedJ and (d) that tne desertion was committed 
under the circumstances alleged ***" (MCM, 1928, par. 130 ). 

The absence without leave for the period alleged is conolusively 
shown by aocused's plea of guilty to such absence and the other competent 
evidence introduced by the prosecution. The only issue remaining in the 
case is _the questionwhather accused intended, at the time of absenting him
self or at sometime during his absence, to remain away perma.n~ntly from his 
station. 

{t When it is considered that the accused was absent from his organi
zation for a period of almost eight months J that at the time of his departure 
he had expressed dissatisfaction with his assignment and had made un.sucoess
ful attempts to have it changedJ and that the absence was terminated only 
upon apprehension by an agent of the Federal Bureau of Investigation, it is 
clear the evidence presented to the court was suffioient to justify it in 
inferring an intent on the part of the accused to remain away permanently 
from his station. Accused's explanation t.he.t he thought that by leaving the 
sohool he would compel the authorities to change his 11 status as a. student" 
was a f'a.noii'ul contention which loses 8IfY merit it ntl.E;ht seem to wa.rra.nt 
when it is considered that although he resided in the vicinity of Fort 
Monmouth he remained away f'ran his organization i'or eight months and then 
returned to military control only upon apprehension by an agent of the 
Federal Bureau of Investigation. \There the ~bsence without leave is much 
prolonged, and there is no satisfactory explanation of it, the court will 
be justified in inferring from that a.lone a.n intent to remain permanently 
absent (par. 130 (a), MCM, 1928 ). 

The aocused disavowed any intention not to return and stated that 
he wore his full uniform and did not work during his absence. These however 
a.re but circumstances which the court may regard as a basis for an inference 
that he did intend to return and a.re not compelling./!) 

The defense produced evidence tending to show accused was suffering 
from a psyohiatric disability diagnosed as "Anxiety state, severe", but it 
was clearly snown that accused was not psychotic and knew right from wrong 
and wa.s mentally responsible for his actions. The Board of Review is of 
the opinion, therefore, that the legal evidence of reoord establishes, be
;)'Ond a reasonable doubt, accused's guilt o~ the Specification and the Charge. 

6••War Department records disclose that this officer will be 31 years 
old on 5 August 1945, is married and a high school graduate. In civil life 
he was employed for five years as a pipefitter. He enlisted in the service 
on 8 NoveJ!!ber 1937 and served until 2 August 1940; On 6 August 1940 he 
again enlisted in the service and on 13 July 1942, upon attendanoe and 
successful completion of the Officer Candidate Course at the Eastern Signal 
Corps School, he was commissioned a. temporary second lieutenant in the Arrrry 
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of the United States. He served oversee.a for one ,yea.r and nine months, 
pa.rticipa.ting ili operations at Kasserine Pass, El- Guettar, Sened, Hill 
609, Djebel, Ang,·Sicily, and Cassino Line. On 17 September 1943,,while 
serving in the North A(rica.n Theater of Operations, he was promoted to 
first lieutenant. On 30 September 1944 ·a. forfeiture of $50 was imposed 
on him under the provisions of Article of War 104 for absence without leave 
from 16 September 1944 to 24 September 1944, a period of nine days. 

7. A brief and affidavits (containing for the most pa.rt essentially 
the same facts a.a were presented to the court) submitted on behalf of the 
accused by Wallace M. Norton, 810 Broad Street, Newark, New Jersey, special 
oo,unsel for the accused, have been carefully considered by the Boa.rd of 
Review in so far as they relate to the legal sufficiency of the trial. The 
assertions of fact set out in the a.ffida.vits and brief whioh are not con
tained in the record h,.ve not been considered by the Boa.rd, ainoe considera
tion of those m.e.tters would be outside of the province and authority of the 
Board. 

8. The court was legally constituted 8.lld ha.d jurisdiction of the ac
ouaed and the offense. No errors injuriously affecting the substantial rights 
of the accuaed were committed by the court during the trial. In the opinion 
of the Board ot Review the record of trial is legally sufficient. to support 
the findings and the aentenoe t.nd to warrant oonfirma.tion of the sentence•. 
Dismissal 11 authorized upon oomiotion ot a violation of Article ot War 58. 

Judge Advocate 


Judge Advoo&te 


(on Leave) , Judge Advocate 

"'444( .4, r JudgO_~voc•t• 
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SPJGK-CM 282 723 1st Ind· 

~- lo; • • .... .~-- ,. ~ 
:Hq A$F, JA.GO, Washington ,5, D. C. ~ ,·; ~ j ::, 

TOa Tne'secretary of War 

1. Pursuant to Executive Order No. 9556, ciated l!Tay 26, 1945, there 
are transmitted herewith for your aotion the reoord of trial and the 
opinion of the Boa.rd of Review in the case of First Ueutenant Robert E. 
Garvey (0-1633877), Signal Corps. 

2. Upon trial by general court-martial this officer was charged 
with desertion from 13 October 1944 to 11 June·l945. He pleaded guilty 
to the Specification of the Charge exoept the words "desert" and "~n 
desertion," substituting therefor, respectively, the words "absent him
self without leave from 11 and ''witnout leave," to the excepted words, 
not guilty, tto'the substituted words, guilty. He pleaded not guilty 
to the Charge but guilty of a violation of the 61st Article of War. He 
was found guilty of t~e Charge and Specification. No evidenoe was intro
duced of any previ.ous oonviction. He was sentenced to be disr.d.ssed the 
service, to forfeit a.11 pay and allowances due or to become due, and to 
be confined at hard labor for ten years. The reviewing authority 
approved the sentence but reduced the period of confiriement to five years, 
and forwarded the record of trial for action under .Article of War 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Boa.rd of Review. I ooncur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
and s entenoe and to warrant confirma. tion of the sentence. 

On 13 October 1944, aocused, a student of the Signal Center 
School, Fort Monmouth, New Jersey, absented himself without leave from 
his station., Prior to his unauthorized departure he made unsuccessful 
attempts to have his status as a student changed. Accused remained 
absent until he was apprehended by a.n agent of the Federal Bureau of 
Investigation on 11 June 1945. At the time of apprehension·he was 
residing in Belmar, New Jersey. He wore his full uniform and was not 
employed during his absence. 

Desertion in time of war is a. serious military offense. While 
there is nothing in the reoordwhioh justifies his actions, it is indi
cated that at the time of his departure, although he was sane and mentally 
responsible for his actibnf,he was suffering from an emotional· disturb• 
ance, expressed br the psychiatrist a.s follows a 

"This officer is suffer,ing from a. psychiatric disability, 
ie, Diagnosis: Anxiety state, severe, precipitated by combat duty 
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(~eptember 1942 to June 1944, ETO) with no predisposition· and 
manifested by irritability, inability to concentrate, mild 
depression, emotional tension, gastric upsets, apprehension and 
inability to relax, with moderate inoapaoity. This diagnosis 
does·not intimate that this individual is psychotic but merely 
that he is suffering from a severe emotional disturbanoe whioh 
began as far as the history can be elicited in September 1943 
while he was in Sicily and that the emotional disturbance ha.a 
been progressive." 

War Department r~cords show a.coused has been in the service since 
8 November 1937, and has served overseas for one year and nine months, 
participating in operations in Kasserine Pass, El Guettar, Sened, Hill 
609, Djebel, Ang, Sicily and Cassino Line. 

In vic,w of the psychiatrist's report and accused's long and 
honorable servioe, including his combat experienoe, I recommend that the 
sentence as approved by the reviewing authority be coni'irmed but tha.t 
the forfeitures be remitted and that the period of oonfinement be reduced 
to two years, and that the sentenoe as thus modified be carried into. exe
cution. This recommendation is ma.de after giving due oonsideration to 
a letter dated 5 July 1945, inclosed with the record of trial, from 
Brigadier Generals. H. Sherrill, the reviewing authority, addressed to 
The Judge Advocate General, wherein he states a · 

"l. After careful consideration of the reoord of trial 
in the case of First Lieutenant Robert E. Garvey, 0-1633877, 
Signal Corps Offioer Replaoement ~ool, Fbrt Monmouth, New Jersey, 
I have approved the sentence and reduced the period of confine
ment to five (5) years. · 

"2. I feel that my action in this case is within the spirit 
of present War Department policy with regard to sentences for 
desertion. In taking this aotion I have oonsidered the following 
factors 1 

{a) The exoellent military reoord of the aooused as 
an enlisted man and as ,an officer overseas. · 

{b) The report of the Neuropsyohiatrist who indicates 
that accused's actions were, at least, in part motivated by 
his .mental condition occurring after prolonged and honorable 
overseas service. but nevertheless that he was· a.ware of the 
difference between right and:wrong and responsible for hia 
actions." 

4. Consideration has been given to a brief and affidavits sub
mitted on beha.lf of the aooused ·by Wallace M. Norton, 810 Broa.d Street, 

2 
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Newark, New Jersey, special counsel for the a.ocused. These documents, 
containing therein assertions of fact for the most part essentially· 
the same as presented before the oourt, accompany the record of trial. 

5. Inclosed is a form of action designed to carry into exeoution 
t.ne foreGoir.g recommendation should it meet with your approval. 

4 	 Incls TuIYRUN C • CR.A1&:R 
1. Rec of trial 	 1ajor General 
2. Form of action The Judge Advooa.te General 
3. 	Brief on behalf 


of accused 

4. Affidavits 

( 	Sentence as approved by reviewing authority confirmed but forfeitures 
remitted and confinement reduced to 2 years. GCMO 420, 28 Aug. 1945)• 
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WAR DEPARTMENT 

Army Service Forces 


In the Ot.tice or The Judge Advocate General 

Washington, D. c. 


SPJGN - CM 282876 

UNITED STATES 	 ) ARtfl AIR FORCES ;.(ZJ'ISRN 
) FLYING TRA.U!E{G COMMAND 

v. 	 ) 
) Trial by G.C.M., convened at 

Second Lieutenant CHESTER A. ) Kingman Aney' Air Field, Kingman, 
WEST (0-741068), Air Corps. ) Arizona, 2,3 June 1945. Dis

missal, total f'orfeitures ~d ~ confinement for seven{?) years. 

OPINION ot the BOARD OF ™'Vl:EW 

LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 


1. The Board ot Review has examined the record ot trial in the 
case ot the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 58th Art.iele ot War. 

Specil'ication: In that Second Lieutenant Chester A. West, Squadron 
B, 3018th Army Air Forces Base Unit, did, at Kingman Army Air 
Field, Kingnan, Arizona, on or about 2 1:arch 1945, desert the 
service or the United. States and did remain absent in desertion 
until he was apprehended at Cmaha, Nebraska, on or about 29 
:Uay 1945. 

CHARGE II: Violation of the 96th Article of War. 

Specification lz In th9.t Second Lieutenant Chester A. West, Squadron 
B, ,3018t.h Amy Air Forces Base Unit, Kingman Army Air Field, 
Kingman, Arizona, did, at .Minneapolis, Minnesota, on or about 
20 April 194S, with the intent to de.fraud, wrongfully and un
1.awtul.l,y make and utter to The Dayton Canpany, a certain check 
in words and .figures as follows : 
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Minneapolis, Minn., April 20 194_i_ 

Pay to The $__3_{_JO___Order 6f THE DAYTON CCUPANY 

THIRTY FIVE & no/J:00- - - - ~ - - - - - - DollArs 
For Cash 

To Valley Nat'l Bank ) /s/ Chester A, West 
) Signed 0741068 

fOllll Kingman ) K.A,A,F. 
) Address 

State Arizona ) Kingman. Arizona, 
A.4098 

and'by means thereof, did traudulen~ obtain .trom said Dayton Company, 
the sum of Thirty-five ($35.00) dollars, lawful money of the United States, 
he the said Second Lieutenant Chester A. West, then 1'811 knowing that he 
did not have and not intending that he should have sufficient funds in the 
Valley National Bank, Kingman, Arizona, for the payment of said check. 

Specification 2: Similar to Specification 11 but alleging check 
dated 21 April 1945, in the amount of $40. 

Specification 3: Similar to Specification 11 but alleging check 
dated 23 April 1945, 1n the amount of $45. 

Specification 4: Similar to Specification l, but alleging check 
dated 24 April 1945, in the amount or $40. 

Specification 5: Similar to Specific&tion l, but alleging check 
dated 27 April 1945, ma.de and uttered to King Cole Hotel, in 
the amount ot $35. 

Specification 6: Similar to Specification 11 but alleging check 
dated 30 April 1945, ma.de and uttered to King Cole Hotel, in 
the amount of $40. 

Specification 7: Similar to Specification 11 but alleging check. 
dated l May 1945, made and uttered to King Cole Hotel., in the 
amount of $19.90. 

Specification 8: Similar to Specification 1., but alleging check 
dated 6 April 1945, made and uttered to Hotel Nicollet., in 
the amount 0£ $40. 

Specific&tion 9: Similar to Specitication 1., but alleging check 
dated 7 April 1945, made and uttered to Hotel Nicollet, in 
the amount of $45. 

Specification 10: (Finding of guilty disapproved by reviewing 
authority) • 

2 
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Specification lla Simil.ar to Specification 1, but alleging check 
dat9d 24 April 1945, made and uttered to Hotel Radisson, in 
the amount ot $26.18. 

The accused pleaded not guilty to Charge I and its Specification, but 
guilty to the lesser included offense ot absence without leave tor the 
alleged period, in violation of Article of War 61. His pleas of guilty 
to Charge II and the Specifications thereunder were changed, at the 
direction of the law member during the course of the trial, to pleas of 
not guilty. The accused was found guilty of the Specification of Charge 
I except the figures and words "2 :March 1945", 11desertn, and "in desertion", 
subst:i.tuting therefor, respectively, the figures and words 11 8 March 1945", 
nabsent himself without leave", and "without leave"; not guilty of Charge 
I but guilty of a viol.ati,:in of Article of War 61; and guilty of Charge II 
and the Spacitications thereunder. He was sentenced to be dismissed the 
service, to forfeit all ray and allowances due or to become due, and to 
be confined at hard labor, at such place as the reviewing authority might 
direct, tor ten years. The reviewing authority disapproved the findings 
of guilty of Specificaticn 10 of Charge II; approved only so much of the 
sentence as provided tor dismissal, forfeiture of all pay and allowances 
due or to become. due, and confinement at hard labor for seven years; and 
forwarded the record of trial .for action under Article of War 48. 

3. The evidence for the prosecution shows that, on l March 1945, 
First Lieutsnant Jolm w. White, acting in his capacity as Assistant 
Trial Judge Advocate at Kin~ Army Air Field, Kingman, Arizona, served 
a copy of court,J,nartial charges on the accused {R. 13, 14). The latter 
was present for duty during the first seven days of :March, 1945, but, on 
the eighth day o! that month, he absented himself without leave "from his 
command" at Kingman Army Air Field (Pros. Ex. 1). By the stipulated 
testimony of captain P. R. Padgham, Corps of Military Police, it was 
shown that, on 29 May 1945, the accused was taken into custody' at Cmaha, 
Nebraska, at a distance of over sixteen hundred miles .from his station 
at Kingman, Arizona (R. 19; Pros. Ex. 2). 

Prior to his apprehension he cashed two checks at the Hotsl Nicollet, 
in Minneapolis, :Minnesota, one for $40.00 on 6 April 1945, and one the 
following day tor $45.00 (Pros. Exs. 4, IJ., 413). Fram 20 April 1945 to 
24 April 1945, inclusive, at the Dayton Canpaey, in Minneapolis, he 
neeotiated four checks, one .for $35.00, two .for $40.00 each, and one for 
$45.00 (Pros. Exs. 5, SA, 5B, 5c, SD). In the same city he likewise 
cashed a check in the amount o.f $26.18 at the Hotel Radisson, on 24 
April 1945, and three additional checks at the King Cole Hotel, as 
i'ollows: one for $35.00 on 'Z7 April 1945, one for $40.00 on .'.30 April 
1945, and one for $19.90 on l May 1945 (Pros. E.xs• .'.3, 3A, 3B, JC, 6, &..). 
Since these checks 1118:re dralUl on the Valley National Bank, Kingman, Arizona, 
E, t a time when his account was ovardrawn, they all were- dishonored upon 
presentation (R. 20; Pros. Exs. 3-?A). 

4. The defense, by the stipulated testimony or the Communications 
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O!i'icer at Kingman Army Air Field, established that the accused, on 7 
Yarch 1945, ei'fected two long distance telephone calls to St. Petersburg, 
Florida, one to Mrs. o. A. West and the other to "anyone at phone number 
70412" (R. 24). 

Tbe accused, after his rights rala tive to testifying or ~maining 
silent had been explained, elected to me..1<:e a swom st.a tement in his own 
behalf'. Because he had not heard from nis wife for "a couple of weeks", 
he called his mother at St. Petersburg, Florida, on 7 March 1945, by 
long distance telephone to ascertain the reason. He experienced qui.ta 
a shock when told that his wife was planning to procure a divorce. By 
telephone conversation that same evening and in a 1etter received the 
following morning, his wi!e confirmed her intention to divorce him. As 
a result of this stunning news, he "blew up momentarily", "lost /frl.iJ
head", "went to pieces", and, feeling compelled "to get away and think. 
it over", boarded a train for Los Angeles. He became "pretty drunk" and 
remained in a state of inebriation during the entire period of his absence 
until a fevr days prior ~ his a;gprehension in Qnaha, Nebraska (R. 15.)~-, 
He then "got a hold of fjdmsel!/ and- - - planned to come back of ./)li~ 
own accord". He had left all his personal belongings at the Base, had 
taken with him onl3 the uniform he 1r0re, and had not suggested to aeyone 
that he planned not to return. He had not been dissatisfied but liked 
the work and the personnel at the Field (R. 16). The service or court
martial charges on him did not influence his decision to leave, but his 
departure was the result o! "an emotional upset" occasioned by the news 
conveyed to him over the telephone by his 'Wif'e and mother (R. 17, 18). 

Although "tight" at the time, the accused remembered cashing the 
cheeks and using his "AGO card" for identification purposes. He passed 
no checks from l May 1945 until the time of his appreb,eusion on 29 :May 
1945. Realizing that he "ought to do so as soon as jp!/ can", he planned 
to restore as much of the money as possible (R. 221 2.3y. 

5. The Specif'ication of Charge I, as modii'ied by the findings of 
the court, alleges that the accused did, "at Kingman A?'f!!Y' Air Field, 
Kingman, Arizona, on or about 8 March 1945, absent himsel! w:tthout leave 
tr0l'4 the service of' the United States and did remain absent with.out leave 
until he was apprehended at Omaha, Nebraska, on or about 29 May 1945". 
This was found to be a violation of Article of War 61. 

The evidence established beyond an:, peradventure of doubt, and the 
accused by his plea of guilty admitted, the commission of the above 
alleged offense. The fact that he might have been genuinely and deeply 
concerned over domestic difficulties cannot, of course, in any way 
justi.f.',y an unauthorized absence or some eleven weeks, terminated by 
apprehension at a point about sixteen hundred miles from his station. 

6. Specifications 1, 2, 3, 4, 5, 6, ?, S, 9, and 11 or Charge II 
allege that the accused did, during the period or 6 April 1945 to l May 

4 
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1945, inclusive, •nth intent to defraud, wrongfully and unl.awfully 
make and utter" to various business establishments in lilnn.eapolis, 
lfinnesota, certain checks, &€;gregating $366.08, •and by means thereof, 
did .fraudulently obtain" their !ace value, either in money or services, 
"well k:ao'Wi.ng that he did not have and not intending that he should have 
sufficient funds" in the drawee bank tor their payment. 

The accuaed pleaded guilty to these otfenses and, in his testimony, 
readily acknowledged the execution and negotiation of these checks, but 
maintained that he did so 'ffll.ile under. the in£luenoe of alcohol. In view 
ct this statement t.11e. law member, striving to protect the accus-=d's rights, 
direc tad t.'la t the plea be changed to one or not guilt:,. A.lthough he des
cribed himsal.£ as "ti~t all this time11 , the accuse:d aclmowledged his in
ability to "testify Lt.hat ri] ns really drunk". Since he remembered 
identifying himsel.£ by use or his "AGO card" and was able to recall the 
oth<a1r details, ot the check transactions., it is clear that he 11as competent 
t-:> entertain the alleged intent to defraud. That such intent was inherent 
in his conduct may be gathered tram the amount and IIUlllber or the checks 
executed at a time when his account in the draee bank was overdrall?l and 
f'rom his £allure to disclaim knowledge of t.his fact. His testimooy in
dicates that he 'IE.S cognizant of the account's depleted state, and, in 
any event, suc..11 kn.owl.edge b proper~ chargeable to him. The reasonable 
in!erence to be drawn from tb• ~cord is that, during an episode o! 
reckless living, with complete ind1£.terence to the consequences of his 
conduct, and by making use ot the arpi;y uniform and his identi..fy as an 
of.f'icsr, the accused negotiated the worthless checks 'to provide funds 
for liquor, BW!ltenanco, and hotel accomodations. Such coo.duct clearly 
brought discredit upon the milltary service and was violative of Article 
of War 96. The evidence supports the .findings of guilty of Specifications 
l through 9 and ot Specitication 11 of Charge II. 

7. The accused is about 29 years old and is married. Attar studying 
accounting tor two years at the University of Florida. and one year at the 
Walton School of Canmerce, Chicago, Illinois, he 118S employed by the 
Retail Credit Company, Atlanta, Georgia, .from September, 1938, to June, 
1942. He enlisted in the Army on 28 May 1942, was appointed an Aviation 
Cadet on l July 1942,and was canmissioned a Second Lieutenant in the Aj,r 
Corps Reserve on 3 March 1943~ He bas received !1T8 ratings or excellent 
and two of very satisfactory. 

I. The court was legally constituted. The Board or Review is of the 
opinion that the record of trial is legally sufficient to support the find
ings of guilt,- and the sentence and to warrant confinnation thereat. Dis
missal is authorized upon conviction of a violation of either Article of 
War 61 or .Article of War 96. 
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SPJGN-CM 282876 1st Ind 

H4 ASF., JMJO., Washington 25., D. C. 

TO: The Secretary or War 2 7 JLL iJ:~5 


1. Pursuant to Executive Order No. 9556., dated 21, ~ 1945., there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of Second Lieutenant Chester 

A. ifest (0-741068)., Air Corps. 

2. Upon trial by general court-martial this officer pleaded not 
guilty to the offense or desertion., as alleged in the Specitication of 
Charge r., but guilty to the lesser included offense of absence 'Without 
leave for the alleged period., in violation or Article of War 61. His 
pleas of guilty to the making and uttering or ll worthless checks ag
gregating $.381.ll as alleged in the Specifications of Charge II were 
changed at the direction of the Law Mem::ier to pleas of not guilty. The 
accused was found guilty of absenting himself without leave for 82 dqs, 
in violation of Article of War 61; and or fraudulently making and uttering 
ll checks., aggregating $381.ll., in violation of Article ot War 96. He was 
sentenced to be dismissed the service., to forfei. t all .pay and allowances 
due or to become due., and to be con.fined at hard labor at such place as 
the reviewing authority might direct for ten years. The reviewing authority 
disapproved the findings of guilty of Specification 10 of Charge Il in- 
volving one check in the sum of. $15.03; approved only so much of the sen
tence as provided £or dismissal, forfeiture of all pay and allowances due 
or to become due., and confinement at hard labor for seven years; and for- . 
warded the record or trial for action under Article or War 48. 

3. A SutnIIa1'7. of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion or the Board or Review 

· 	that the record of trial is legall.T sufficient to support the fimings and 
sentence as approved by the reviewing authority and to warrant confirmation 
thereof. 

The accused was absent without leave from his station trom 8 
March 1945 to :8 May 1945., a period of 82 .days. Prior to his apprehension 
at Omaha., Nebraska., about 1600 miles from his station., the accused went 
to Minneapolis., Minnesota., and there. executed and cashed ten checks aggre
gating $366.08. His account at the drawee bank was overdrawn at the time 
and the checks., consequently., were dishonored upon presentment. The ac
cused readily admitted these facts but blamed his actions upon th, shocki!lg 
news that his wife intended to divorce him. According to his testimon;y 
be was drinking heavily at the time he cashed the checks, but was not 
"really drunk"., and was able to recall the details of the transactions. 
It seems clear that he was competent to entertain the alleged intent to 
defraud which., in fact., was inherent in his conduct. 
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The accused has received iive efficiency ratings of aExcella nt11 

arx:l t-do of 11 Very Satisfactory". Despite this previous good record., the 
derelictions established by the evidence are 0£ a serious nature. They 
reveal a lack of fl.nancial integrity as 11811 as the absence of a sense 
of responsibility both of which are inexcusable when displayed by a com
missioned .Arrrry officer. I am of the opinion that the sentence of dis
missal is appropriate and that while some confinement is warranted., the 
period approved by the reviewing authority is excessive. I recommend., 
therefore., that the sentence as approved by the reviewing authority be · 

. con.firmed., but that the forfeitures be remitted and the period of con
finanent be reduced to five years., that the sentence as thus modified 
be ordered executed., and that a United States Ili.sciplinary Barracks be 
designated as the place of confinement. 

4. Inclosed is a form of action designed to carry into execution 

the foregoing recommendation., should it meet with your approval. 


2 Incls MYRON C. CRAMER 
Incl 1 - Record of trial Maj or General 
Incl 2 - Form of action The Judge Advocate General 

(Sentence as approved h7 revimng ii.ut.h,rity confinaed but forfeitures 
remitted and confinement reduced to · fivt• lyears. GCMO 400, 10 Aug 1945). 
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WARDEPAR'MNT 

Anny Service Forces 

In the Oftioe ot The Judge Advocate General 


Washington, D. C. 


SPJGQ - CM 282913 

UNITED STATES 	 ) SAN FRA.NCISCO PORT OF 
) EMBARKATION 

v. 	 ) 
) Trial by a.c.M., convened at Fort 

First Lieutenant FRANCIS ) Mason, Calitomia, 28 June 1945. 
F. ATKINSON (0-483'733), ) Di8lllissal, total forfeitures and 

Adjutant General's Depart ) confinement for two (2) years. 

ment. ) 


OPINION of the BOARD OF REVIEW' 

ANDREWS, BIERER and HICKMAN, Judge Advooates 


l. The record of t:rlal in the caN of the o.fticar named above r.as 
been examined by the Board or Review and the Board submits this, its 
opinion, to Th9 Jndg;; Advoce. te General. 

2. The accused ns tried upon the following Charges and Specifi 
cations: 

CHAIDE I: Violation of the 93rd Article of War. 

Specification: In that, First Lieutenant Francis F. Atkinson, AGD., 
Army Post Office, San Francisco Port of Embarkation, did, at 
San Francisco, California, on or about 9 July 1943, with intent 
to defraud, falsely indorse the name of the payee of a certain 
check in the following 1r0rds and figures, to wit: 

(FACE) 

Treasury San Francisco., Calif. July 2, 1943 
Fiscal Agent 

l TREASURER OF THE UNITED STATES ., 
. 15-51 

Pay 	 $ID DOLIARS AND .50CTS DOLIARS $1U.50 
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To the 

Order of Mr. James B. Stanley 


(seal) 	 Btry. l-96CAAA-APO 96 

c/o Postmaster 

San Francisco, Calif. 


Object for which dram 
RAdernption 
Public Debt Federal Reserve Bank or San Francisco. 
United States 
Savings Bonds /s/ 

Cashier 

l?-J68 

(BACK) 

NOTICE TO ENDORSERS 

This check should be endorsed bel01r in ink or indelible pencil by 

the payee. 

If endorsement is made by mark (X) it must be witnessed by two 

persons who can write, giving their pl.aces of residence in f\111. 


/s/ James B. Stanley 
/s/ Francis M. Hawkins Jr 
/s/ Francis F. Atkinson 

which said wr:Ltin.:; is or a public nature which might operate to the · 
prejudice of another. 

CHARGE II: (Finding of not guilty). 

Specification: (Finding of not guilty). 

He pleaded not guilty to the Specifications and Charges, and 118.s 

found guilty of the Specification and Charge I and not guilty- of the 

Specification and Charge II. No evidence of previous convictions was 

introduced. Ha via.a sentenced t~ be dismissed the service, to forfeit all 

pay and allowances due or to become due and to be confined at hard labor 

at such place as the revi~wing authority might direct for three years. 

The reviewing authority approved the sentence, remitted one year of the 

confinement imposed, designated the United States Disciplinary Barracks, 

Fort Leavenworth, Kansas, as the place of confinement, and forwarded the 

record of trial for action under Article of War 48. 


3. The evidence for the prosecution is as follows: 

An employee ot 	the Bank of Amerfoa, Ninth and Market Branch, San 

2 
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Francisco., California, identified a United States Treasury Check payable 
to the order of one James B. Stanley in the sum of $112.50., bearing the 
endorsements of "James B. Stanley"., "Francis M. Ha"ffid.ns, Jr.", and "Francis 
F. Atkinson" as having been cashed at this bank on 7 July 1943 (R. 8, 9., 
10). The witness testified that he lmew the accused., bad had business 
dealir:gs with him, and that the endorsement (of Francis F. Atkinson) upon 
the back of the check was the signature of the accused (R. 8, 9, 10). 
The check was introduced in evidence as Prosecution's Exhibit 1 (R. 9). 

B,!lymond A. Bennett, agent of the United States Secret Service, in 
the course ot investigating the alleged forgery of this check took a 
statement fran accused on 18 May 1945 (R. 12., 14). The quastioning of 
the accused lasted about two or two and one-hal.1' hours, no break being 
al.lowed during that period (R. 15, 21). Lieutenant Colonel Van Meter., 
Mr. Lumrr.is., also a Secret Service agent, and Captain {now Major) Reagan 
were also present during the first three-quarters of the time (R. -15). 
After about an hour and a half of the questioning, accused executed 
specimens o! his hand,'ll'iting upon three sheets, Form 1607., regular 
Secret Service mimeograph fonns., which were introduced in evidence as 
Prosecution's Exhibit 2 (R. 19, 22}. Accused did not object to furnish
ing these spec:ilnens and appeared quite willing to furnish them (R. 17). 

Accused admitted making the third endorsement but denied making the 
first and second endorsements (R. 19). Bennett did not advise accused 
or his rights under Article of War 24 nor tell lrun that he did not have 
to give a .spec:lJllen of his handwriting (R. 20). Bennett told accused he 
"Was guilty (R. 22) and tried "to induce him to make a full confession" 
(R. 24). Accused then said 11he 1d like to know what Colonel Van Meter 
would say" and when Lieutenant Colonel Van Meter thereafter talked to 
accused he told accused t.r:at if he were guilty 11he ought to be man enough 
to admit it, but that he l\ad been in the army long enough to know that 
the Colonel could promise him nothing", that he would have to take it up 
with the Chief of Staff (R. 24). 

It was stipulated by the parties that James V. P. Conway, Inspector 
at the Post Office, San Francisco, Calif'ornia, was an expert on hand
writing. llr. Conway ~stified that he had made an analysis and comparison 
of the handwriting upon Prosecution's Exhibits 1 and 2 (R. 26) and, in 
hi.a opinion, each of the three endorsements upon the check was in the 
same handwriting as t~t appearing or. the specimens of the handwriting 
of accused (R. 27). The witness testified at length as to the charac
teristic construction of the letters in the writing and the pictorial 
form and appearance of the writing, in order to demonstrate the reasons 
for his opinion that one and the same person executed them (R. 27-.31). 
Upon cross-examination of this witness, four photostatic copies of pay 
vouchers of accused, each bearing his signature, were introduced in evi
dence as Defense Exhibit A (R. Jl). In Conway's judgment, the endorse
ments upon the check were not copied frcm a pattern (R. 34). 

A stipulation was received without objection that if James B. Stanley, 
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a member of the ani:e.i fcr-ces i.n O'':S'.r:t,oa:.; scrvic.;, 1'A'l!"6 prfwent, hf, would 
testify that he r.,as fre pqea of the eheck in question (Pros. Ex. 1); that 
he did not sign a:rry of th, endoraeroents appearing upon the back thuraof; 
that he did not, authorize the accused or any o"i..ber person to do so £or 
him; and that ha did not rsceiv>;'.l, direct]J' or inJirectly, any monoy as 
payee o! said check (R.. }6). 

Captain Dennis, Iuvestigat!ng Officer, wstified ·that he saw accused 
on or about 22 May 1945., that he ex.plained t.o accused h·.i.s rights under the 
24th Article or War, 1:1a.king it clear that accus"d did not have to talk to 
him unless he wished to do so (R • .38, 39, 40), and that thereafter accused 
gaw a statement to which he subscribed and swore (R. 39). This state
ment was admitted in. evidence as Prosecution's Exhibit 3 (R. 42., 44). 
The statement, i.."1 substa..-.ce, showed that accused on 7 July-·1943 wror..gfulJ.y 
removed "from the directory section, Army Post Ofi'ice, San Francisc.o Port 
or &nbarkation, a letter addresaed·to James B. Stanley, Btry I-96 CAA·.
APO 96, c/o Postmaster, San Francisco, Cali!ornia", and that he took from 
the l•ttar a check (Pros. Ex. l) drawn en the 'I'reasu].",er of the Uni. ted 
States, serial number 1,00.'.3,.'.364,· dated 2 July 1943, in the SU.'ll of $112.50. 
The statement .further showed that accused the:,ea.fter and on 9 Ju.'.cy 1943 
endorsed the name of the payee, James B. Star.lay, the name nFrancis 1!. 
Hawkins, Jr. 11 and his mm name upon the back of the check, presented it 
to the Bank of America at Poffell and Market Streets, Zan Francisco, Cali 
fornia and received the-sum of $ll2.50 thereon. 1.'he statement also ra
cited that accusad had 11:previo~sly ccnfes:::ed doing this to RaY1nond A. 
Bennett, agent or the United States Secret Service:' (R. 42, 43J Pros. 
Ex. 3). 

4. The evidence for the defense is as follows: 

The Commanding Officer of accused, Lieutenant Colonel John H. Van 
Meter, testified that on 18 Ma~, 1945 he was present at an investigation 
concerning accused and "a check" (R. 45). He did not advise accused of 
pis rights under the 24th Article of War (R. 46, 48). After the two 
Secret Service agents had talked "With accused for about an hour, Lieu
tenant Colonel Van Meter talked to accused, saying in part, "*** You 
have been in the Army long enough to know that I can't make you any 
promises. It )"OU are guilty, my advice to you would be to come clean 
and tell the truth" (R. 46, 47). The accused then wrote a statement 
based in part upon what Bennett wanted written (R. 45, 47). Bennett 
"startet ~ost of the sentences" and accused "finished them" (R. 48). 
This statement was identified and introduced in evidence as Defense Ex
hibit B (R. 47). The statement recited that accused took the check 
(Pros. Ex. l) from the Directory Section, forged the names of James B. 
Stanley and Francis M. Halfkins, Jr., thereon, cashed it and used the 
proceeds for personal expenses (R. 4?). Before the statement was written, 
Lieutenant Colonel Van Yater asked accused a few questions (R. 48). 

A..t'ter being advised as to his .rights to testify generally, accused 
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was sworn to te8tify sole)¥ as to the circumstances surrounding the 
taking of this statement (Def. Ex. B). Accused testii'ied that he'was 
cross-examined with respect to this check for two hours or more (R. 52). 
No opportunity to smoke or rest was given. Mr. Bennett said that mere 
a confession was given, the normal procedure was "probation in the civil 
court11 • Accused had not admitted anything until after talking to Colonel 
Van Meter toward the close of the investigation (R. 53). The latter told 
him it would be best to go ahead and confess; that he (the Colonel) could 
not promise anything but would 11 try to intercede with the General to see 
ii' he coul.d get some compensation or lifting of the sentence". Bennett 
then dictated and accused wrote and signed the statement introduced as 
Defense Exhibit B. Accused was not advised as to any rights he may have 
had under the Fifth Amendme:t!,t or the 24th Article of War and he was not 
told that anything he might say or write might be used against h:im, nor 
advised that he could 11get counsel" (R. 54). Accused has read the Articles 
of War, has read them to enlisted men, but was not aware that under the 
24th Article of War he might remain silent if he wished to do s,J (R. 55) • 

The wife of accused testified that she had been married to accused 
two years, that he had been steady in his habits (R. 58) and had pro
vided well for the baby and her (R. 57), that he had been in the Army 
for seven years, had been overseas thirteen months, and that he had, 
quite a munber of t:lm.es, expressed a desire to remain in the Army and 
make it a career (R. 58). 

Upon being further advised as to his rjghts as a witness, the accused 
elected to remain silent (R. 58, 59). 

5. Separate and apart !ran the two confessions l1hich were received 
in evidence and "ffllich will be considered hereafter, the evidence sustains · 
the findings of guilty of Charge I and the Specification thereunder. 
The accused was convicted of forging the name or the payee upon a check 
dated 2 July 194.3, dral'lll upon the Treasurer of the United States, payable 
to one James B. Stanley in the sum of $112.50. The evidence showed that 
the payee did not receive the check nor any of the proceeds therefrom, 
that the payee did not sign any of the three endorsements appearing upon 
the back of the check, nor did he authorize the accused or any other 
person to endorse the instrument in his behalf. The check was presented 
to a bank and cashed. The name of the payee ap1:eared as the first of the 
three endorsements; the name of "Francis M. Hawkins, Jr." apparently a 
fictitious person, appeared as the second endorsement; and the name of the 
accused constituted the third and final endorsement. Expert testimony was 
convincing that all three endorsements were written by the accused. This 
evidence clearly established all essential elements of the offense of 

_.forgery (MCM., 1928, par. 149j). 

Counsel for the accused objected to the introduction in e-vidence 0£ 
t..1.e specimens of the handvtrl ting or accused (Pros. Ex. 2), upon the ground 
that t.~ey formed a part or a confession which had teen illegally obtained 
becaus'3 accused was not advised of his rights under the Fifth Amendment to 
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the Constitution and the 21.th Art:1.cle cl Wer (:a.. lJ., 15, 16). The ob

jection was prpperly ov·::,;rruled (R. 18., 19)., 


The testimony or Mr. Bennett ~s that accused "appeared quite will 

:i.nf;n to furnish these spec1_rnena (R. 17). Thar<! Ttas no evidence or threats 

or compu.lsi.on to obtai."1. t..ri.e,,,. In :20 A,n;s:dc'l:i Jurisprudence 62.3, 624, it 

is sta.teda 


"The 11~ight ot authority is to the effect ti,a.t a writing tllilda out ot 
cO\lI't by a :person accused of' crime, at the requeet of a public officer, 
is admissible at his trial .for comparison ,d. th a wrl ting the authol' 
ship of. which is in dispute, provided it was obtained without duress". 
(See also People v. Mq,Jj.,._~, 163 NY 264, 61 NE 286). 

As an accusod ma.:, ba compelled to try on clotM.ng or shoes, or place his 

bare foot in tracks, or submit, to htwinc his .fingerprints ma.de., all with

out violating the ruh egai.'!st self-incrimination (MCM, 1928, par. 122!2,, 

p. 130), so it is no :1.nfrbgemant upon this constitutional privilege to 

obtain specimen handwriting £rem an accused to be used at the time of his 

trial. As the genu:Lneness of tho handvrd ting of the accused upon the 

check in question was involved, the proved specllnens of his writing were 

competent evidence as a basis for comparison by witnesses and by the court 

to provs such genuineness (MCM, 1928., par. 11612, p. 120). 


The stat.ament executed by the accused before the Investigating 

0.f'.f'icer (Pros. Ex. 3) was also introducad in evidence over the objection 

of defen.~"? ~ounsel. It was cont,ended that the statement was based upon 

the prior ~+.atament illegally procured from the accused on 18 May 1945 

by the Secret Service agents and th.at, as the .t'irst statement was il 

legally obtained, any subsequent statement based thereon 1'0Uld likewise 

be illegal and inadmissible in evidence. The evidence showed that accused 

was questioned continuously by these two agents and by Lieutenant Colonel 

Van Meter, his commanding o.f'.ficer., !or a total period o.f' trom two to two 

and one-half hours., no b:reak or rest period beine allowed durine that tim., 

(R. 21). After the Secret Service agents had questioned accused tor an 
hour or more (R. 22., 46 47)., accused wrote the specimens of his handwriting 
(R. 15., 22; Pros. Ex. 2). Lieutenant Colonel Van Meter then told accused 

that he could not make any promises·to accused but i.f' he (the accused) 

were guilty he should "come clean and tell the trut.i.11 (R. 24, 46, 47). 

A.ccusod tr1en wrote a statement in llhkh it was r@oited that he took the 

check fran the Anny Directory Section, f'orgad tha name of the payee and· 

another thereon, and cashed it (Def. Ex. B). Duri."'lg this questioning, 

accused was not advised of his rights under Article of War 24 (R. 20, 46). 


On 21 May 1945 the regularly appointed Investigating Officer took a 

s~tement from the accused (R. 38; Pros. Ex. 3) after fully advising 

accus9d or his ri.shts (R. 39, 40). Part 0£ this statement> which was a 

full and complete confession, was taken f'rooi the previous statement exe

cuted a.bout three days earlier (R. 41), in tht sense that the investi 

gating officer got part or the inf'onnation therefrOl!l, corroborated by the 
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accused., f'rom llhich he prepared the new coni'ession for signature (R. 40). 

A confession not voluntarily ma.de must ba rejected (MCM, 1928., par. 
llle, p. 116). Furthermore, i.f the first confession was illegally o"!:>
ta.ined and there.fore inadmissible, then a second coni'ession based there
on normally would not be admissible ( CM ETO 1486 Hacponald and :ViacCrimmon, 
3 Bull JAG 227). The conduct of the Secret Service men and Lieutenant 
Colonel Van Meter in continuously questioning ac~used over·a period o! 
two to two and one-hall hours without a break and culminating in the 
advice of Lieutenant Colonel Van Meter to accused to "tell the truth11 , 

all without advising accused of his rights against self-incrimination, 
is to be condemned. By their own admission (R. 23), these agents, with 
the help of' the commanding officer of accused, were undertaking to get 
th• accused to make a f'ull confession and without any apparent concern 
that accused be fully acquainted with and accorded his rights as a wi.t 
ness. 

Where a confession is made to a military superior or to the rep
resentative or agent of such superior, .further inquiry into the circum
stances under -which the statement is made must clearly show its vol
untary nature, otherwise it will be rejected (CM 23354.3, McFarland, 20 
BR 15, 21). These circumstances in the instant case show that accused 
was a coilllllissioned officer with seven years service in the Army', the 
last three of which were in commissioned status. He had read the 
Arti(lles of War and ha.d read them to enlisted men, although at the trial 
he disclaimed arry lmowledge of the provisions of Article of War 24 (R. 55). 
Furthermore, accused testified that before he admitted arrything, he asked 
Lieutenant Colonel Van Meter for his advice (R. 5.3) and was told that 
nothing could be promised him (R. 54). Under these a~d all other atten
dant circumstances, it does not appear that accusaJ -was 1dsl'ld or im
posed upon in making his coni'ession to the investigating officer. The 
objectionable confession to the Secret Service Agent was not introduced 
in evidence by the prosecution, and the valid confession was :L"l no way 
dependent upon it, the accused being then free from any comp'J.lsion which 
previously may have been exercised and full:,r advlsed of his rights. 

But in any event, the evidence apart from either of the confessions 
is of such quantity and quality as to co:npel in the minds of conscientious 
and reasonable man the finding of guilty, and therefore no substantial 
rights of accused ware injurioasly affected by the admission of this evi
dence, even if it be considered to have been admitted in error (CM 206090, 
!_oehler and Sld,llin, 8 BR 249, 253). 

6. War Department records disclose that accused is 28 years of age 
and married. He is a high school graduate. In civil life he was em
ployed as a postal clerk, checker and cancellation supervisor from 1932 
to 1937 at the United States Post Office, Detroit, Michigan. Ha served 
in enlisted stat1.1s in the Regular Army from March 1938 to 19 July 1942, 
on which date he was discharged to accept a commission in the Army of the 
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United States. He was immediately ordered to active duty as a Second 
Lieutenant., The Adjutant General's Department. He was promoted to the 
grade or First Lieutenant on 5 January 194). He served overseas tor a 
tew months during the latter part of 1942., being returned to the con
tinental United Sta.tea in January 1943 !or medical attention involving 
an arthritic condition in his left hip. His commissioned service appears 
to have been as postal officer at various camps and stations. 

7. The court was legalJ.3 consti.tuted. No errors injuriously afi'eot,
ing the substantial rights o! the accused were committed during the trial. 
In the opinion of the Board.of Review the record of trial is legally suffi
cient to support the .findings and the sentence, as modified by the review
ing authority., and to wan·ant confirmation thereof'. Dismissal is author
ized under Article of War 93. 

~}-7~ ., ,:.; I 1· . . 
'fk(/,...b v'\, '-':?'-.:~, Judge Advocate 

'i 

,.4._:.-~: ;;.;,:;~ ·'. --··-·· , Judg6""Advocate 

~.~,Judge Advocate 
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1 lst :na 

TO; The Secretary of >ic.r 

1. Pursuant to Executive Order No. 9556, cht.ed 26 '".JJ.y- l<;L.5, 
there are transmitted herei:rith for your action the record of trial 
and the op:inion of the Boo.re of Review in the case of First U.euten~nt 
Francis F. Atki.11son (0-48.37.33), Ad,jµtant General'$ De:partrnent. 

2. Upon trial by general court-martial this officer vras found 
guilty of forgery in violation of Article of War 93. He vas senter,ced 
to be difjmbsed the service, to forfeit all pay and _a.110';,rances d)'].e or 
to become due, and to be confined at hard labor at s·uch place as the 
.reviewing 	authority might direct for .three :,,ears. The T'P.Viewing a 11th
ority approved the sentence, re~itt~d one year of tho, cc:,nfine~ent 
imposed, desienated the TJnited States Disdplinary Barracks, :Fort 
Leaveni-mrth, Kan2as, as the plnce of confine,ent, and forvrardecl "!"he 
record of trir:i.l for acticn under Article of :iar 48 • 

.3. Pi.. sumr:ury of the evidence may be fo11nd in the acco,r:pany:ing 
opinion of the Board of Reviev,. The Board is of the op:iniun that the 
record of trial is lezally sufficient to support the fin_din6s and the 
sentence, as modified by the reviewing authority, .:md to wurrant con
fir:iution thereof. I concur in that opinion • 

•
On 7 July 191+3 the accusoo removed a letter fro::i the directory 

service of the Army Post Office, San Francisco Port of Embarkation, 
the letter beinr, addressed to James B. Stanley, BA.tterJr. 1, 96 Cl\.A..\
APO 93, c/o Post!n3.ster, San Fra.ncisco, California. The accused opened 
the letter and took fro~ it a check payable to the addressee, dated 2 
July 1943, drawn upon the Treasurer of the United States in the sum 
of ~;il12.50. On 9 July 1943 the acc,tSed wrongfully endorsed the names 
of the pay€le and of 11 Francis 1f. Hawkins, Jr~ 11 , upon the b9.ck ef the 
check, added h.i..s own ran..c, presented the chock to a branch of the Bank 
of Aioorica, San Francisco, and received the sum of tJ.12.50 thn.reon 
-v.hich he used for personal expenses. 

The Staff Ju~e Ad:vocate 1 s .review discloses that in Janum-y 
1945 the accused was repriTJanded under Article of War 104 for llkitine" 
checks. 

http:tJ.12.50
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I recoc>Ju;rv:l that the ::::nt':lnce, a::, appro-rGd by the r0viewing 
auth'ori-Ly, be confirmed cut Lhat the forfeiturea he remitted, that · 
the sentence D.S thus modj .fi.ed be ordered executed, an~ that the r:1:t·~·:d 
States Penitentiary, :,icl•:eil Island, ·:::ishington, be deslgnated as the 
r:,hce of ccnrine:nent. 

4. Inclcsec1 is a for:rf of actLn desi£nod to carry into exe:::11tfon 
the fore~oing recoi-::r.:sndation, should it meet with your a;:1,roval. 

~ . ~o,..,.._.,..__,...,.,~ 

?. _'..ncls lfJ'.F.W C. cr..:..·2.-n. 
1 - F.1.;c ord r,f trial l!3.jor ~eneral 
2 - For'1 of act:Lon The J,J.dge Advocate GP.neral 

({s,ntenoe as approved by reviewing authority, 18 eonfimed but forfeitures 
ire reiui.ttede GCW 403 1 11 Aug 1945). · 
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WAR DEPARTMENT 
Antr:, Service Forces 


In the Oftice ot The Judge Advocate General 

Washington, D. C. 


SPJGH-CM 28.3124 
-:~ 0 JUL 1SQ, 

UNITED STATES ) ARMY Am FORC:ES 
- ) WF.STERN FLYING TRAINING CmwAND 

v. 
Trial by G.C.M., convened at 

First Lieutenant GEORGE W. Kingman Army Air Field, Kingman, 
PHILLIPS, JR. (0..572959), Arizona, 12 June 1945. Dismissal 
Air Corps. ) and total !orteitures. 

l 
OPINION ot the BOARD OF REVIEJI 

TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 
I 

1. The Board ot Review has examined the record or trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specif'i .. 
cations: 

CHARGE I: Violation of the 96th Article ot War. 

Specification 1: (Finding of not guilty). 

Specification 2: In that Firet Lieutenant GEORGE ii. PHILLIFS, 
Junior, Air Corps, 3018th Army Air Forces Base Unit, Kingman 
Army Air Field, Kingman, Arizona, did, at Kingman, Arizona, 
on or about l December 1943 wrongfully borrow one hundred 
dollars ($100.00) from Sergeant Ray A. Watters, an enlisted 
man. 

Specification .3: In that First Lieutenant GEORGE W. PHILLIPS, 
Junior, * * *, did, at Kingman Anny Air Field, Kingman, 
Arizona on or about .3 N.iay 1945 in his testimony before 
George c. Howard, Major, Air Corps, Acting Assistant 
Inspector General, an officer detailed to conduct an in.. 
vestigation, on being asked, in substance whether he owed 
anything as of the date of the investigation on his debt 
of One Hundred Dollars to Sergeant Watters, answer under 
oath, in substance as follows: "I don't believe so. 
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I haven't received a statement £rom him. ·It's some 
time now," which answer he, the First Lieutenant 
George w. Phillips, Jr., did not then believe to be 
true. 

:HAHGE II: 	 Viobtion ot the 93rd Article or War. 

(Finding or not guilty). 


Spec1t1cat1on: {Finding or not guilty). 

locused pleaded not guiltt to all Charges and Specifications and was 
toun«t guilty of Charge I and Specifiot1.tions 2 and .3 thereof and not 
guilty- of all other Speo11'loations and or Charge II. No evidenc':l or 
any previous oonvi:t!on was introduced. He was sentenced to dismissal 
and total torte!.tl.l:"H.-The reviewing authority approved the eentenci, 
and forwar1ed the record ot trial tor aet!on under Article of War 48• 

.3. The prosecution introduce1 evidence to show that in June or 
July 1943, accused and Sergeant Ra;, A. llatters first beeaire acq.1Sinteti 
while both wer11 serving in the squadron of which accused was Adj1.1t.i:int 
(R. 58, 59). ~•rgellnt ,iatt.ers I wife lived in Kingman, Ar:f.:rnna, where 
she 011nod and opersti?d a gnaoll'le !'llltn.;; atat!.~n (:t. 62). Durine the 
period from about Augu3t 19.l.J to June 1944 accu.,ed purc!l&sed gasolino 
and other automotive supplies at that station, paying cash for a portion 
of them and receiving the balance on credit. In December 1943, accused 
reque3ted Sergeant Watt4'rs to lOfln him ~100 and the sergeant did so~ 

On 2 April 1945, .>ergeant iiattars w1·ote accusei at Yuma A.r,:,,,y 
Air Field, Yuma, Arizona, au.ting th!lt he was so,,o to be transferred 
and he requested accused to repay the loan and also discharge his 
indebtedness to the gasoline buai.,.n33. The to~tl e.mo1.1nt accus9d then 
otted, both on the loan a!l.Cl on hie ~iu.:1 111i~-:,i:1t,, was : ?49.:'9~ !'.::,' t 11r.~ 

..:sergeant so stilted L"l hh let•.Ar iH. ''.:, t:, f.J. i,:.; 7';.: ........ l;. 
Accusad had origL"lally <Med the filli..c;~ :9 :..1·.:,:-:,n ,~••, .• ,, tJ1nn ,)149.39 bu": 
dudng the perioi:1 £rom 11arch 194,~ t.'J J ....."../ l-?:...~ fr;·.1.":" p1,yme.nts ae,J;.l."f!gatt11g 
~24 had been made by ae~,.1~e:i to $er17e·3.n.t ;::c:t-,.:-1 at tho gasolln.~ ~t.'ltion. 
Tho sergeant creditec those .:,aymen:.!I &gairu1t accuse1 1 , 1ndebto1nesl t,~ 
the gasoline buainess iru.iemucb as when h~ made these payments aoo:lMd 
instrueted the sergeant to cradit them "on my acc,,•mt." No part ct 
the iioo loan had beeri rap!lid up to the time o! trial (R. 6J~65, 63). 

In repl.7 to the sergeant's letter or 2 April 1945. requesUng 
payment, accused wrote on 9 April 1945 stating in partz 11Am workine 011 

a deal whereby- I can pay you in a lump sum but won't know for sure tm:il 
the 16th or 17th" uid '''7111 keep in touch with you and as soon as pos

, sible will 	get this straightaned up" {R. 60, 61; Proa. Ex. 2). 

On or about 3 Uay 1945, Major George E. Howard or the .Ur 
Inspector's Section, Sped.al lnveot:!.gation Branca, officially qa'.?stbned 
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accused, after advising him fully of his rights, concerning certain 
statements made by accused in his resignation which had previously 
been submitted. Accused "was sworn and testified under oath11 to the 
questions propounded to him by Major Howard. During the interview 
accused was asked if be had ever borrowed any money f'rom Sergeant 
Watters and he replied that be had borrowed $100 in "small amounts. 11 

When asked it anything was owed on that indebtedness accused replied, 
"I don't believe so. I haven't received a statement from him. It's 
been some time now• (R. 53-55). 

4. The defense introduced certain evidence which is not here 
summarized inasmuch as it related to offenses of which accused was 
found not guilty. In addition thereto, accused's counsel made an 
unsworn statement for him reciting that accused was born 19 February 
1913 and completed high school in 193.3. He worked as an automobile 
meohanio trom 19.30 to 1936, as an inspector of portable tools, gauges 
and mach1ne17 from 19.36 to 1940, and as a railroad brakeman and switch
man trom 1940 until he enlisted in the Army in 1942. After completing 
Officer Candidate School, Miami Beach, Florida, accused was commissioned 
a second lieutenant, Air Corps, on 20 January 194.3. On 3 January 19.44 
he was promoted to first lieutenant. He had received one efficiency 
rating of 8Satistactoryu, tour ot "Very Satisfactory", and two or "Excel
lent", having served in various organizations as Mess Officer and 
Adjutant (R. 132, 13.3). 

5. The evidence tull.y establishes that accused solicited and 
obtained a loan of $100 from an enlisted man who was serving in the 
squadron or which he was Adjutant. It is well settled that for an 
officer to borrow money from a noncommissioned officer in his organi
zation is conduct prejudicial to good order and military discipline 
within the meaning ot Article or Tlar 96 (CM 2218.3.3, Turner, 13 B.R. 2.39, 
1 Bull. JAG 106). Such conduct tends to weaken authority, impairs the 
integrity of required relatiocships and rray result in improper favors 
and concessions (CM 2307.36, Delbrook, 18 B.R. 'i!9, 2 Bull. JAG 144). 
Although such a financial transaction might be excused under certain 
exceptional circumstances, there are none such present in this case 
(CM 2.309.38, Carvill, 18 B.R. 127, 2 Bull. JAG 191). Accordingly, 
the record is legally sufficient to sustain the finding of guilty of 
Specification 2 of Charge I. 

The record further discloses that on 9 April 1945, accused 
knew that he owed a total of $249.89 on the loan made by Sergeant Watters 
and on the charge account at the gasoline station. Even if he had in
tended his total payments on account of $24 to be credited against the 
loan that debt still remained unpaid in the amount or $76 on .3 May 1945 

.3 

http:2.309.38
http:amounts.11


(34) 

when accused was questioned under oath by liaJor Howard. Poaseased 
of such knowlG1ge ac~uaed waa content, however, to state Wlder oath 
to bjor Howard, when e.skcd if anythir..g wae: cwed on th#J t,100 loan, 
11 ! don't believe ~o. I haiam't received a st.e.t,t,ment from him 
LSergeant tatter]/. It's been some time now.•• That state1r,e.nt was 
clearly false. F.e had been advised of the exact amount ot hie totnl 
indebt6dness less than a month before and had acknowledged it. No 
person Y.nowing what accused knew could fairly and honestly state that 
he believed the loan had been paid. Indeed, all the facts knOl'ln to 
accused established just the contrary. As an officer detailed to 
conduct a military inveetige.ti.cn, J.,ajor Howard bad power to adn'.i.nister 
an oath to accused before queet1oning him {An' ll.4). Accused I e conduct 
thereafter in testifying fale.ely under oath to 11111tters rropounded by 
!v:Sjor I:ovie.rd was collduct prejudicial to r,C'Od order e.nd .military dis
cipline in violation of Article of iia'!" 96 (Dig. Gp. JAG, 1912-40, 
sec. 451 (52)). The evldencc 11ush!.ca the fir.ding of tlilty or 
Specification .3 of Charge 1. . 

6. Accused ie 32 years of age and is marriE'd. Arter graduating 
from high sctool he •orked successively as an apprentice mechanic, an 
inspector in a. concern manufacturing l'.ir,fr.g machinery, a salesman or 
automotive supplies and fine.lly aa a niJxoe.d switchman. In January 
1942 he en~red military aerv:ice and on al :anuary 194.'3, after euo
cessfully completing the courH er inetructicn at Cfficer Candidate 
Schoo~, Army Air Forces Technical Training Co~nd, t,!iami Beach, 
Flcrida, he was cozr.misaioned a second lieutena.nt. On .3 January 1941. 
he was promoted to first lieutenant. · 

7. T~ eo1..rt wee lega.ll.y eonat1tuted and had jurisdiction ot the 
accuaed and the offens6e•. rio errors injuriously affecting the sub
stantial rights of t_he accused were ce>ll"r.itted durfog the trial. In the 
opinion or the Bcarci of Review the r~~0rd or trial is le~ally suf!icient 
to 9u:pport t!:.e !in<1ir.gs cf guH ty an,J the EEintence and to warrant ccn
firr.aticc. or the t>eott·ncl!. fl~r::-:l.f1sal ie authorized upon conviction of 
a. violation of Article or 'fofl.l' ~c. 

_______________, Judge Advocate 

;s;;u_·__,_;,,.,.4__/....t ....../_1..,•-----'""t../_, Judge Advocate 

_______________, Judge Advocate 
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SPJGH-CM 28.3124 1st Ind 

Hq ASF, JAGO, Washington 25, ;). C. 

·ro: The Secretary of ,~ar 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there ara tran:..mitted herenith for your action the record of trial 
and the opinion of the Board of Review in the case of First Lieu
tenant George W. Phillips, Jr. (0-572959), Air Corps. 

2. Dpon trial by general court-martial this officer was found 
guilty of borrowing ~100 from an enlisted man i~ his organization and 
of false swearine, both in violation of Article of fia.r 96. He was 
sentenced to dismissal and total forfeitures. The reviewing author:ty 
approved the sentence and forwarded the record of trial for action under 
Article of ,,ar 48. 

J. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The 3oard is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. In December 194.3, accused borrowed the sum or ~100 
from Sergeant Ray A. natters, an enlisted man in accused's organization. 
On .3 fay 19~5 while this loan was still outsts.nding accused falsely 
swore during an official investigation that he had re~eivod no state
ment of his indebtedness from the sergeant and that he believed he owed 
nothing on the loan. As a matter of fact but a month before Sergeant 
:-latters had written accused requesting payment thereof and accused had 
replied promising to take care of his indebtedness. 

I recommend that the sentence be confir~ed but that the for
feitures be remitted and that the sentence as thus modified be carried 
into execution. 

4. Inclosed is a form of action designed to carry the above recom
mendation into effect, should such recommendation meet with your approval. 

r,.-~ 
2 Incls MYRON C. CR.AJ.:ER 

1. Record of trial·' Major General 
2. Form of action . The Judge Advocate General 

( Seneenee confi:nned but forfeitures remi ttedo GCMO 399} 10 Aug ~945). 
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WAR DEPARTMENT (37) 
Arey Service Forcea 


In the Office of The Jl.dge Advocate General 

Washington, D.C. 


SPJGK - CM 283142 17 AUG. HM5 

UNITED STATES ) FIRST AIR FORCE 
) 

v. ) Tria.1 by G.C.M. • convened a.t Icli. tchel 
) Field, New York. 11,27.28 and 29 June 

1~jor WALTER V. RADOVICH ) 1945. Dismissal, total forfeitures 
(0-416891), Air Corps. ) a.nd confinement for two (2) years. 

OPINION of the BOA.RD OF RE.'VID'l 

LYON, LUCKIE, IDYSE and SYKES, Judge Advocates. 


1. The Board of Review has examined the record of tria.l in the ca.se 
of the officer named above and submits this• 1ts opinion. to The JUdge Ad
vocate General. 

2. The accused wt.a tried upon the following Charges and Specifications a 

CHA.RGE Ia Violation of the 95th Article of War. 

Specification la In that Major Walte~v. Radovich (then Captain), 
Air Corps. did, at New York, New York, betweenl August 1943 
and 31 August 1943, wrongfully and unlawfully accept and re
ceive from one Samuel Bayer, the sum of $2000.00. lawful 
currency of the United States, fo~ the'purpose of effecting 
the transfer of Private First Class Martin B. Bayer and \ 
Technician Fifth Gra.de Melvin Usda.n f'rom Hea.dquarters and 
Headquarters Squa.dron, I Fighter Command, to Medical Deta.oh
ment, Station Hospital, Mitchel Field, New York. 

Specification 2a In that Major Walter V. Radovich • • •, did, 
at Goldsboro, North Carolina, on or a.bout l December 1943, 
wrongfully and unlawfully accept and re c»ive from Elia.a Bayer, 
the sum of $5000.00, lawful ourrenoy of tho United States, for 
the purpose of effecting the transfer of Private First Clua 
Martin B. Bayer and Teohnioian Fifth Grade Melvin Usdan from 
Project Number CA-281 (First Air Comma.ndo Group). an org&.Xliu.

. tion then alerted for overseas movement, to Seoond Ferrying 
Group, Secom Ferrying Division,. Air Transport Command. an 
organization not alerted for oversea.a movement. 

CHARGE !Ia Violation of the 96th Article of Wa.r. 

Speoifioation la In that Major Walter V. Ra.dovich •••• Air Corps, 
did, at New York, New York, between l August 1943 and :31 August 
1943, wrongfully and unlawfully acoept and reoeive from one· 
Samuel Bayer, the sum of $2000.00. l&Wful currency of the United 
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States, for the purpoae of effecting the transfer of' Priva.te 
First Class ~rtin B. Bayer and Teohnician Fifth Grade Melvin 
Usdan from &adquarters and. Headquarters Squadron, I Fighter 
Command, to Medical Deta.ohm.ent, Station &spita.l, Mitchel 
Field, New York. 

Speoifioation 2a In that Major Walter V. Radovich •••, did, at 
Goldsboro, North Carolina, on or a.bout l Deoember 1943, wrong
fully and unlawfully aocept and receive from Elias Bayer, the 
sum of i5000.00, lawful currency oi' the United States, for the 
purpose of effeoting the transfer of Private First Class 118.rtin 
B. Bayer and Technician Fifth Grade :Melvin Usda.n from Project 
Number CA-281 (First Air Commando Group), an organization then 
alerted for overseas movement, to Second Ferrying Group, Second 
.Ferrying Division, Air Tra.nsport Command, an organization not 
alerted for overseas movement. 

The accused pleaded not guilty to and was· found guilty of all charges and 
specifications. No evidence of previous convictions was introduced. He was 
sentenoed to be dismissed the service, to forfeit all pay alld allowanoes due 
or to become dw,, and to be confined e.t ha.rd labor for three years. The 
reviewing authority approved the sentence but remitted one year of tm con
finement and forwarded the record of trial for action und.er Article of War 48. 

3. Charges were preferred against aooused on 10 August 1944. TM 
report of investigation is dated 24 August 1944. Charges were served on 
accused 30 May 1945. Accused was tried in June 1945. After arraigmnent 
alXl before pleading to thlt general issue, accused entered a special plea to 
the jurisdiction of the court on.thlt ground "that the Convening Authority 
in this case was the accuser and the prosecutor of this cue" (although 
his name was not signed to the Charge Sheet) and stated that "we stand ready 
to prove that plea." The prosecution argued that "this case has been referred 
to this court :for trial alXl that the court has no other choice than to pro
ceed with the trial. 11 The law member then ruled on the plea a.a follawaa 

"Subject to objection by any member of the court, the plea 
to the jurisdiction is denied." 

There was no objection by any member of the court (R. 20 ). · 

Tm foregoing transpired a.:fter the aooua ed had entered a.nether . 
special "plea in bar" tha.t the investigating officer had not made the in• 
vestigation required by ·Ji.rtiole of War 70 a.nd. that the ca.se was referred to 
trial without previously ha.ving ~een thoroughly 8lld impartia.lly investigated, 
which plea was denied without the opportunit;y- afforded accuaed to introduce 
evidence in support thereof, although 11a.n offer of proof" was apecifioa.lly 
made (R. 17-19). 
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After the prosecution had rested its oe.se on the general issue, 
ooUD.Sel for defense stated that oerta.in "witnesses" whose attendanoe had 
been requested by a letter before trial to the trial judge a.dvooate in
cluding "Colonel Stewart" who preferred the charges, and "General Hunter, n 
the convening authority, would not be needed for the defense because of the 
denial of the special pleas of accused (R. 218). Prosecution stated tha.t 
all of the witneaaes requested were available (R. 219). Before defense in
troduoed a.ny witnesses whatever, the law member stated that "the court 
would permit evidence in support of those proffers of proof a.t the time 
the defense puts in its· ca.se. 11 Defense counsel stated that he had not 11oon
templated11 the introduction of proof because he e.asumed that the overruling 
of his special plea.a had been final. The case was then adjourned until the 
following day. No evidence vras adduced relating to the special pleas. (R. 
223-225) 

Considering only the plea that the convening authority was actually 
the accuser, a. plea in bar to t}:le jurisdiction of the court (see .AYI 8), the 
question presented is whether or not the ruling of the law member in over• 
ruling the plea. without permitting aocused the right to adduoe preferred 
evidence in substantiation of the plea vitiates the reoord of trial. 

The :Manual provides that before 11pa.ssing on a contested special 
plea the oourt will give each side an opportunity to introduce evidence and 
make a.n argument. A decision on a special plea is a decision on an inter
locutory question11 (MCM, 1928, par. 64a). TM 27-255, Military Justice 
Procedure, paragraph 86-B, provides that where "the accused has ma.de a 
special plea to a particular specification or charge, that plea must be dis
posed of before the accused is required to plead to the merits of the oase. 11 

This rule of criminal procedure is well established and recognized in prac-
tioally all state and Federal jurisdiotio:ca. 

The Supreme Court, in the case of Thompson v. United States, 155 
U.S. 271, said& 

11.Aa the matter of the plea puis darrein continua.noe, setting 
out tho previous discharge of a jury after having been sworn, and 
the plea of not guilty were not inoonsistent with each other, it 
accorded with the rules of criminal pleading that they might stand 
together, though, of course, it was necessary that the issue under 
tre first lea should be disposed of before the cause was disposed 
of under the plea of not guilty. Commomve&l v. Merrill, 8 Allen, 
545; 1 Bishop on Crimi:QAl Procedure, seo. 752)." (Underscoring 
supplied.) (See also Ford v. United States, 273 U.S. 593.) 

In another case it was stated (dictum) by the same court&
• 

11So if, upon the he a.ring of the written motion to qua.ah the 
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panel of the petit jurors, facts stated in that motion had. been 
proved, or if the opportunity to establish them by evidenc: had 
been denied to the accused, the judgII¥3nt would be reversed 
(t!a.rtin v. ~. 200 u.s. 316). 

This dictum was approved in Edwards v. United States, ~· 

In United States v. fupkins, 228 Fed. 173, the court; saids 

"It may first be noted that the plea of autrefois acquittal 
or conviction should not be tendered simultaneously with the 
general issue - It is the rule in crimina.l law, as it was at common 
law on the civil side, that defenses both dilatory and peremptory, 
if they did not 5~ to the merits of the controversy, should be 
pleaded first, in order that judgment (if against defendant) might 
be respond.eat ouster. This practice arose· after the severity which 
dire oted final ju:lgm.ent against defeniant on overruling a plea. in 
bar (Rex v. Taylor, 3 B. & c. 502) had been modified.a 

Tb, basis for the rule is stated in Earle v. State (Ind. 1924), 
142 N.E. 405. In discussing the 11right a.t common law11 to plead specially 
"in ba.r11 the defense of .,former a.cqui ttal or conviction" the court said a 

"The right to so plead may be very important, but it may be 
just as important to have the issue thus presented tried separate 
and distinct from the question of guilt or innocence. '.l.hese are 
rights which the accused may insist upon - For by such procedure 
his special plea would be tried according to legal rules, and un
influenced by a ·trial at the same time of the general issue. That 
he may waive these rights we have no doubt (Toney v. State, 10 Ala. 
App. 220, 65 South. 92), but, unless he does so, it would be error 
to compel him to go to trial on both the genera.i and special issues· 
at the same time. In Commonwealth v. Merrill, 8 Allen (Mass.) 545, 
it ia ad.di 

'But the defendant had a right to a trial of his 
special pleas acoording to legal rules, a.nd, as he did not 
waive that right, a majority of the court are of opiniOD. 
that he has suffered a legal injury by being deprived of 
suoh trial.'" · · 

To similar etfeot is Foster v. ~ (Alt.. ia64), (39 Ala. 229) 
where the a.ocuaed had before the oo~t plea.a of &utrefois &oquitt&l and 
ot not guilty and the issues were tried together. It wu held tha.t failure 
to decide the issue raised by the speci&l plea. prior to that raised by the 
general issue constituted error. The proaeo\ltion•a argument that, regard• 
less of the error, it wu apparent from the reoord u a whole that accused 
suffered no injury thereby, wu an81t'ered by the court u follows a ' 
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"The principle is, that injury must be presumed. unless it 
is clearly seen that no injury resulted. We cannot see that the· 
defendant sustained no injury by the submission of the two issues 
together to the jury. On the contrary, we oa.n conceive that the 
defendant may have been seriously injured by auoh a course of 
proceeding. The multiplicity of issues to be simultaneously 
considered ms:y have confused the jury, and embarrassed the defendant, 
••• 111ay have caused the jury to be influenced in_ finding a verdict of 
guilty ppon one issue. by testimony which contributed to show guilt 
under another. ••• I.n oases of this magnitude whioh are ma.d.e felonies 
by statute, involving the liberty of the citizen, the court will 
not be astute in speculating upon the cha.noes of injury to the 
·a.ocused, in order to sustain a. conviction effected under suoh cir 
cumsta.nces.11 

The same rule ia recognized in Federal courts (Kirven v. Chemical Co •• 145 
Fed. 291}. 

Tested by the foregoing authorities, it is clear that the afore
said ruling of the law member wa.s erroneous and injuriously affected the 
substantial rights of accused. Since accused was precluded from exercising 
his right to adduoe proferred evidence to substantiate his plea. in bar he 
waa. under no legal obligation to submit such proof e.fter his plea. had been 
arbitrarily rejected e.lld after the prosecution had completed its case on 
the general issue, al.though the opportunity to .do so was then offered him. 
He was entitled to have the evidence supporting his plea considered by a. 
oourt whioh was "unfni'luenced by a. trial at the same time of the general 
issue." Furthermore. his plea. had already been denied., whi~h faot would 
additionally tend to deny him the impartial decision to which he was fund.a• 
mentally entitled. As to whether aocused might a..ffinnatively have waived 
his right to the erroneous procedure (see ~ v. State., supra; Toney v. 
State, 65 So. 92) is immaterial since the record shows that he did not do 
so. 

Although the Board ot Review may feel that he is guilty of the 
alleged offenses, the accused was entitled to a. fair, legal am orderly 
trial. The error is deemed to be substantial and prejudicial,a.ni was not 
oured by the action of the law member., a..fter the prosecution had rested, 
in then offering aocused the opportunity of presenting evidenoe on a plea. 
in bar previously denied. Af'tiole of War 37 is not. under the circum.stanoes, 
sufficiently comprehensi-ve to justify holding that the belated action of the 
law membezt purporting to correct his previous erroneous ruling oured the 
defeotive procedure. To hold that the mere opportunity afforded e.n accused 
to introduce evidence at a. late stage of a case on a preliminary issue 
previously denied him without hearing testimony thereon in effect cures 
the eITor would deny to a.caused any right whatever a.s to established am 
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orderly procedure. AA said by the Supreme Court in F.dwards v. United 
States. 312U. s. 473& 

"But procedure is the skeleton which forms and supports 
the wholt:i structure of a. case. The la.ck of a. pone mars the 
symmetry of the body. The parties must be given e.n opportunity 
to plead and prove their contentions•••• The opportunity to 
assert rights through pleading and testimoey is essential to 
their sut,oessful protection. Infringement of that opportunity 
is forbidden." 

In this case. the Board of Review is under. the solemn obligation 
of sa.f'egua.rding the basic principles of military justice and criminal pro
cedure to the end that a.n accused may not only have a fair trial but that 
all who read the record ma.y know that he had a fair trial. That a funda
mental mode of established procedure was violated is beyond question. The 
Boe.rd ot Review considers tbs error to be a. prejudicial one which vitiates 
the record of trial. 

4. The records of the War Department show the accused will be 26 
yea.rs of age on 16 November 1945 and is single. The record of trial in
dicates that accuaed is married and has one child. He entered the military 
service as a. Flying Cadet on 12 October 1940 and. was commissioned a second 
lieutenant of Air Corps. Reserve. on 29 1Iay 1941 and ordered to active duty 
ef'fective 30 hlay 1941. He was promoted to .first lieutenant. Army of the 
United States. on 1 February 1942; to captain. AUS (AC) on 6 August 1942; 
to. captain, AUS. on 22 February 1943J 8.1'.ld to major. AUS (AC). on l ?m.rch 
1944. He served in the India-Burma Sector of the China-Burma-India. Theater 
of Operations and while serving oversea.a he was a.warded the Air Medal a.l'.ld 
the DistingUished Flying Cross with Oak Lea.£ Cluster. 

5. For the reasons stated. the Board of Review holds the record of 
trial legally insufficient to support the findings and the sentence. 

(On leave) • Judge A.dvooa.te 

ii14,u rt' Ji¥~ Judge Advooa.te 

• 
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SPJGK - CM 283142 1st Ind August 23, 1945 

Hq ASF, JAGO, Washington 25, D. C. 

TO: Commanding General, First Air Force, Mitchel Field, New York 

1. In the case of Major Walter V. Radovich (0-41689l)~'Air Corps, 
I concur in the foregoing opinion of the Board of Review holding that 
the record of trial is legally insufficient to support the findings and 
the sentence, and for the reasons stated:I recommend that the findings 
of guilty and the sentence be disapproved. - You are advised that the '. 
action of the Board of Review and the action of The Judge Advocate General 
have been taken in accordance with the provisions of Article of War So½, 
and that under the further provisions of that Article and in accordance 
with the fourth note following the. Article (MCM, 1928, p. 216), the record 
of trial is returned for your action upon the findings and sentence, and 
for such further action as you may deem proper. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be accom
panied by the foregoing opinion and this indorsement. For convenience 
of r~ference please place the file number of. the record in brackets at 
the end of the pubiished order, as follows: 

(CM 283142). 

/s/ MYRON C. CRAMER 

2 Incls MIRON C. CRAMER 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( o.c.v.o. 240, 26 July 1946). 
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(43)WAR DEPARTMENT 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGK-cM 283200 21 · JUL 1945 

UNITED STATES ) FAIRFIELD AIR TECIDUCAL SERVICE CCMMAND 

v. 
) 
) Trial by G. C.M., CO,:Nened 
) at Wright Field, Dayton, 

First Lieutenant EDNARD ) Ohio, 6 July 1945. Dis
M. O'CONNOR (0-2048438), 
!ftedical Administrative 

) 
) 

missal and total forfeit
ures. 

Corps. ) 

OPINION of the BOlRD OF REVIEW 
LYCN, LUCKIE and MOYSE, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation or the 61st Article of War. 

Specifications In that First Lieutenant Edward M. O'Connor, 
Medical Administrative Corps, did, 'Without proper leave, 
absent himself from his station at Patterson Field, Ohio, 
from about S May 1945, to about 11 June 194.5. 

-He pleaded not guilty to and was found guilty of the Charge and its Speci-. 
fication. Evidence was introduced of one previous conviction by general 
court-martial for absence without leave for two days in violation of the 
61st Article of War, and for 'ffrongfully boITowing money from an enlisted 
wonan and failing to obey the order of a superior officer in violation of 
the 96th Article of War. For these offenses he was sentenced, as a~roved 
on 22 November 1944, to three months restriction and to a fine of $JOO. 
In the instant case he was sentenced to be dismissed the service, to for
feit all pay and allowances due or to become due, and to be confined at 
hard labor for aie year. The reviewing authority approved ally so much o:r 
the sentence as provided for disllissal and forfeiture of all pay and al
lowances due or to become due, and forwarded the record of' trial for action 
under Article of' War 48. 

3. For the Prosecution: 

Duly authenticated extract copies of the morning reports of the 
4looth Army Air Forces Base Unit (Area Comma.rid) Squadron A, AC, Patterson 
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Field, Fair!ield, Ohio,·were introduced into evidence without objection 
showing accused as absent without leave !ro11 his station at Patterson 
Field, Ohio from 0800 on 5 May 1945 to 0800 on 11 June 194.5 lR. 6; Pros • 

. Exs. 1, 2). . 

Additional evidence as presented by tile prosecution may be sum

marized as .follcwsa 


On 1 January 1945 accused was attached to the Provost :Marshal's 
Section at ratterson Field, li'airfield, Obio, as Officer in Charge of the 

, Air Security Branch (R. 8, 9). He 11worked11 for the :Provost Marshal who 
saw him daily prior to 5 May 1945 (R. 8). Between 5 May and 11 Jl.ll'le 1945 
the accused was not present for duty (R. 9). The Provost Marshal did 
not see him during this period but if accused had been 11there• he would 
have seen him in the 11nonna.l cru.rse of his duties" (R. 8). He (Provost 
Marshal) tried to locate accused by sending an officer and enlisted man 
to Cincinnati, Ohio, accused's former home, and further by sending out 
oi'!icial nol;ices (R. 8). · , , 

Cn 10 June 1945 First Lieutenant Arthur W. Stroot overheard a 
civilian statement in a bar relative ·to the whereabouts of •a Lieutenant 
that had been absent from the field !or sometime" which prompted him to 
go to the Arcade Hotel., Springfield, Ohio (R. 10, 11). Upon arrival at 
the hotel he found accused in a room (H.. 10). Accused was sober but 
appeared •shaky" (R. 11). Lieutenant Stroot took accused to his 
(.Lieutenant Stroot' s) home where accused spent the night "after ta.king a 
bath and cleani~· up (ft. 11). Accused stated he had been in Springfield 
the entire time (R. 11}. At 0800 on 11 June 1945 Lieutenant Stroot 
"took" accused to Patterson Field and "turned" him over to Major Gardner 
(R. 11).· 

4. Upon being apprised or his rights as a witness, accused elected 
to make an unswom statement through counsel as follows: 

"If it please the court, in making this statement I merely 
'Wish to gi:ve a brief outline of the histo:ey o! the life of the 
accwsed. Lt. O'Connor is now almost forty-two )"ears of age, he 
had been married, he has two children, he has had a great deal 
or education, four years 1n college, three years in law school, 
in addition to that he has two years special courses at the 
universit7 at nigh~. He had been working in fire insurance and 
he had been with one employer for eighteen years working on 
fire insurance, .fire protection and fire prevention; he was in
ducted into the Ann7 in December 1942. As an enlisted man he 
arose all the way £ran the ranks, arose from Private to Master 
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Sergeant, from 1iaster Sergeant he went to ocs. As an officer 
from OCS he was at several stations before he came here, during 
the course of his history in the Anny he never had any trouble 
until he got to this field. As an indication of this fact in 
Jtme 1944 he was promoted to the rank of 1st Lieutenant. He 
came· here in August of '44 in accordance with a telegram through 
Washington, he was supposed to come her~ for special duties in 
fire prevention.• 1/lhen he got here, however, there seemed to 
have been some mixup and as a result, frcm the statement of 
the Provost Marshal, he was not assigned to this fire preven
tion wo!k until the 1st of January 1945. It was when he first 
got here and in the confuaion of what he was to do that he 
first got into a little trouble, and again that trouble was 
caused, as is so often the case, by the excessive use of 
liquor. '£ids alone is the cause of any derelictions of which 
he may have been guilty. That in effect is the story of this 
accused. I ,might add at this ·t1me he has two children, one 
fourteen and one fift.een years old, one girl and a boy." (R. 12, 13). 

5. The Specification alleges that the accused absented himself 
without proper leave from his station from about 5 Y.ay to about 11 June 
1945. The duly authenticated extract copies of the morning reports 
coupled nth the additional competent evidence presented by the prosecu
tion clearly establish beyond a reasonable doubt that accused was guilty 
of absence without proper leave for the period alleged. No defensive 
issue was raised by the evidence nor is accused I s unsworn statement more 
than a feeble attempt in mitigation or extenuation. 

6. War Department records disclose that this officer will be 42 
years of age on 15 August 191.i,5, divorced, and is the father of two 
children. He graduated from Xavier University with an A.B. Degree, 
studied law at the same institution .for three years not graduating 
however, and later attended Cincinnati University for one year, major
ing in real estate appraisal. In civil life he was employed for 19 
years as a fire insurance actuary. He entered the service in December 
of 1942 and subsequently attended the Medical Administrative Corps 
Officer Candidate School. On 15 September 194.3 he was appointed a 
temporary second lieutenant in the Army of the United States. On 27 
June 1944 he was promoted to first lieutenant. .On 12 August 1944 he 
was reprimanded under the provisions of Article of War 104 for an un
authorized absence from duty from 0600 7 August 1944 to 0810 8 August 
1944. On 16 September 1944. he was reprimanded and a forfeiture of $83.33 
was imposed on him under the provisions of Article of War 104 for falling 
to repair to the properly appointed place for duty on 23 August 1944 
and each day thereafter tmtil 9 September 1944• Accused was convicted by 
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a general court-martial on 16 November 1944 for absence without leave 
for two days in violation of the 61st Article of War end for wrongfully 
borrowing money from an enlisted woman and failing to obey the order of 
a superior officer in violation of the 96th Article of War, the sen
tence as approved on 22 November 1944 providing !or 1j,hree months re
striction and a fine of $JOO. .On 25 April 1945 accused tendered through 
channels a resignation for the good of the service (the 1st indorsement 
shows accused had failed to report at the fixed time at the properly 
appointed place of duty and had absented himself without leave from his 
assigned-duties during the period from 6 April to 12 April 1945) which 
resignation was not favorably considered by the Secretary of War upon 
request by the Commanding General of Wright Field, Ohio for its return 
without further action owing to the fact that accused was at that time 
in a status of absent without leave and that court-martial proceedings 
were to be initiated upon his apprehension. 

7. l'he court was legally constituted and had jurisdiction of the 
accused and the offense. No errors injuriously affecting the substan
tial rights a£ the accused were committed by the court during the trial. 
In the opinion of the Board of Review the record of trial is legally 
suf!icient to support the findings and the sentence and to warrant con
:tirmation of the sentence. Dismissal is authorized upon conviction of 
a violation of Article of War 61. 

____'?_______.?.,_4~-+J-~_··_~...,1-~ Judge Advocate 

~Gt.~--JJudge Advocate 

_____o_n_t_·n_,._,~______,Judge Advocate 
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SPJGK - CM 283200 1st Ind 


~ ASF, JAGO, Washington 25, D. C. (, :. ,. - - ';,,,, 

TOa The Secretary of War 

1. .t>ursua.nt to Executive Order No. 9556, dated May 26, 1945, there· 

are transmitted herewith for your action the record of trial and the 

opinion of the Boerd of Review in the case of First Lieutenant Edward M. 

O'Connor (0-2048438), Lwdical Administrative Corps. 


2. Upon trial by general court-martial this officer was found guilty 
of absence without proper leave for a period of 37 days in viol~tion of 
.Article of Ylar 61. Evidence was introduced of one previous conviction 
by general court-martial f'or an absence without leave for tlY-o days in 
vioh.tion of the 61st Article of Vfar, and for wrongfully borrowing money 
from an enlisted woman and failing to obey the order of a superior offi 
cer in violation of the 96th Article o,£: War. The sentence for these 
offenses, as approved on 22 November 1944, provided f'or three months restrio
tion and a fine of ~300.00. In the instant case he was sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor for one year. The reviewing authority ap
proved only so much of the sentence as provided for dismissal and forfeiture 
of all pay and allowances due or to become due, and forvrarded the record of 
trial for a~tion under Article of War 48. 

3. A smnmary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the· 
record of trial is legally suffioient to support the findings and sentence 
a.ni to warrant confirmation of the sentence. · 

The accused officer absented himself without proper leave from 

his station from 5 May to 11 June 1945. 


Absence without lea~e by an officer is a serious military offense. 
The accused was reprimanded on two different occasions and wa.s convicted by 
a general court-martial on another occasion for similar and other offenses 
within nine months immediately preceding the commission of the present 
offense. In addition, the accused was absent without leave for s'ix days in 
April of 1945 for which he was never tried. His repeated conduct clearly 
demonstrates that he is not worthy of his commission. I therefore recom
mend that the sentence as approved by the reviewing authority be confirmed. 
but that the forfeitures be remitted, and that the sentence a.s thus modified 

.be ordered executed. ' 

4. Inclosed is a form of aotion designed to carry into execution the 

foregoing recommendation should it meet with your approval. 


~. ~Q-,--Q_..·_.... 
~ 


2 Inola ., Ifi'RON C. CRAMER 
1. Record of trial :t.ajor General 
2. Form of action The Judge A.dvooate General 

·- 5 
1r--... -· ~_.:._- t;;:.;;; __,. - ---.. ··--- - 

__ ( Seneenee as approved'by- reviewing authority confirmed mt forfeitures 
remittede OCMO 397, 10 Aug 194S). . ~ 
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WAR IEPART'~T . 
Arrrq Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGN-cM·:283260 

) ARMY Am FORCES ViESTERN 
UNITED STATES FLYING TR.AWING COMMAND 

v. Trial by G.C.M., convened at 
Luke Field, Phoenix, Arizona, 

First Lieutenant ROBERT L. 2 July 1945. Dismissal, total 
~NES ( 0-5118?.3), Air forfeitures and coni'inement 
Corps. ) for one (l) 7ear. 

I 

---·--- 

OPINIC1, ot the BOilD OF R.i:.""ID.W 

IJ:FSCOl.13 1 O'CONNOR am M<RGAN, ;Judge AdwcatH 


1. The Board ot Review has examined the record of trial in the 
case of the officer named abOfl and aaJ:m.ta this, i.ts opinion, to The 
Judge Advocate Gtoeral.. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHAmE Is Violation of the 61st Article of War• 

. Specification: ,. In that First I.1.eutenant Robert L. Lemenes, 
3028th ArtJtr .Air Forces Base tJtdt, did, without proper 
leave, absent himself from hi.a squadron at 3028th Anq 
Air Forces Base Unit, Luke Field., Arisona; trom 0900, 
18 May 1945 to 1000, 19 Mq 1945. 

CHARGE II: Violation of the 95th Article of War. 

Specification: In that First Lieutenant Robert L. Lenmenes, 
.,028th Army Air Forces Base Unit, did, at Luke Field, 
Arizona, on or about 19 MeW 1945, with themtent to de

. ceive Victor E. Williams, Captain, Air Corps, offlcially 
state to the &aid Victor E. W1ll1ams, Captain, Air Corps, 
that he bad sent a Cashier• a Check 1n the sum. of One 

. ' 
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Hundr~d Ninety Dollars ($190.00) to the Hotel Tioga 
"yesterday", which statement was !mown by the said 
First Lieutenant Robert L. Lenmenes to be untrue, in 
that he did not send said Cashier• s Check until 21 May 
1945. 

CHARGE III: Violation of the 96th Article of War. 

Specification 1: In that F.l.rst Lieutenant Robert L. Lanmenes, 
30~th Army Air Forces Base Uni.t, did, on or about 9 March 
1945, at Merced, California, make and utter to the Blue 
Room a cafe in Merced, California, a check in words and 
figures as follows: 

"Bakersfield, Calif. 9 :Mar 1945 
Bakersfield Office 90-141 

THE ANGLO CALIFORNIA NATIONAL BANK 
Chester Avenue at 18th Street 

Pay to the order of Cash $2:>.00 
Twenty 00/lOO Dollars 

/s/ R. L. Lemmenei, 
Lt AC 05118?.311 

and did thereai'ter wrong.fully fail to maintain a su.f.fL dent 
bank balance to his credit at said Anglo Cali.t'ornia National 
Bank at Bakersfield, Calii'omia, to meet payment o.f said 
check. 

Specii'ication 2: Identical to Specification l but alleging check 
made an:i uttered on 24 March 1945. 

Specification 3: Identical to Specification l but alleging cm ck 
drB.'Wll on same bank, made and uttered to the Tioga Hotel, 
Merced, Galifornia, ;' April 1945, in the amount of $186. . . 

Specification 4: In that First Lieutenant Robert L. Lemmenes, 
3028th Army Air Forces Base Unit, being indebted to the 
Colorado Savings and Trust Company, La Jl.lllta, Colorado, in 
the sum of Thirty I:ollars ($30.00), which amo\Ult became due 

· and payable on or about 7 May 1944, did, from 7 May 1944 to 
11 June 1945, dishonorably fail an:i neglect to pq said debt. 

Spec:U'ication 5a In that First Lieutenant Robert L. Lenmenes, 
3028th Army' Air Forces Base Unit, being indebted to the 
First National Bank of Arizona, Phoenix, Arizona, in the 
sum of Two Hundred T'M:lnty :t.ollars and Eight Cents ($220.08) 
tor cash received, upon which there became due an:i payable 
the sum of Eighteen I:ollars and Thirty-four Cents ($18 • .34) 
on the first day 0£ each of the i'ollowing months, to wit: 
February, March, April, and May, 1945, did, from l February 
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1945 to 15 June 1945, dishonorably fail and neglect 
to pay the same. ' 

'.1.'he accused pleaded guilty to, and was found guilty of, all Charges .and 
Specifications. He was sentenced to be disnissed the service, to i'orfei t 
all pay and allowaooes due or to become due, and to be confined at hard 
labor, at such place as the reviewing authority might direct, for one year. 
The reviewing authority approved the sentence and .forwarded the record of 
trial i'or action under Article o.f War 48• 

.3,. The prosecution presented no evidence but relied entirely upon 
the accused's plea of guilty. The defense .also presented·no·evidence, 
but the accused made an unsworn statement in which he reaffirmed his 
guilt of the offenses alleged an1 attributed his derelictions to npartly 
extenuating circumstances11 • He asserted that about a year ago he was 
transferred to Greensboro, North Carolina, preparatory to being sent 
overseas. At that time he ma.de an allotment to a bank and le.ft a power 
of attorney with a person who was well acquainted with hi.s financial 
circumstances. His overseas assignment did not materialize and he was 
returned to Santa Ana, California. A few d~s later he was transferred 
at his own request to Luke Field, Arizona, 'Where he had previously served 
in 1942 as a civilian pilot. After a short stay at that station, he 
was transferred to Randolph Field, and1 after another three 'Weeks, he 
was returned to Luke Field. After remaining at Luke Field only a few 

days, he was sent to Merced. From Merced he was sent to Ajo and then 
back to LUke Field. These nwnerous changes of station had involved 
expenditures beyond his means (R. 9-10). 

Yd th respect to the money which he had borrowed from the 

Colorado Trust and Savings Bank he stated that about two months be.fore 

he.was sent to Greensboro he had made known this indebtedness "to a 

party with the thought that it would be paid". O.f this obligation · 

$120 was paid, and it was not until after his final return to Illk:e 

Field that he la arned that there was still a balance due. At that 

time he was being billed £or the sum of $50 rather than $.30 (R. 10). 


· With reference to the debt to the First National Bank he asserted that 
he had no adequate reason for its nonpayment except that the numerous 
transfers from station to station required the expenditure of na great 
deal of money".(R. 10). Concerning the charge of being absent without 
leave, the accused explained that he "was at his wits end" and "took a 
day off and got some money am paid" his bills. He realized that he 
should have asked for leave (R. 10). A.a to the charge of mald.ng a .false 

· o.ffial.al statement, he said, •I was ashamed to admit that I hadn't yet 
been abl~ to get money when I fully expected to have it.that~" (R. 11). 

·4· The aocused 1s plea of guilty admits the facts alleged in each 

Specification. CM 235946, Parsons, 22 BR 261, 26,3. The record states 

that the law member explained to the aocused the meaning and e1'1'ect of 

his plea of guilty, and that the accused thereupon reaffirmed his desire 

to plead guilty. In his aibseqwnt unsworn statement the accused again 
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admitted his guilt of each offense charged. Since there is no in<lication 
in the record that the accused's plea of guilty was improvidently 
entered, and since m offered no evidence inconsistent therewith, the 
record is legally s11:fficient to sustain the findings of guilty and the 
sentence. 

S. The records o! the Uar Department shOlf that this officer is 
approximately 34 years of age. He attended high school for five years, 
a military academy for three years, and a business school for one year. 
Tooreafter he was employed as a salesman., and as a managing inatructor 
in a commercial civil .f~ school. On 25 January 194.3 he us com
missioned a first lieutenant in the Army of the United States. On ? 
August 1944 he accepted punishment under Article of War 104 for the 
offense of rendering himself unfit for military duty by- the excessive 
use of intoxicating liquor. 

6. The court was legally constituted. No errors injuriously af
fecting too substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
leg&.lly sufficient to support the findings of guilty and the sentence. 
Di.smissal is authorized upon conviction of a violation of Article of 
War 61 or 96 and· 1s mandatory upon conviction of a violation of Article 
of War 95. 

Judge Advocate. 
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SPJGN-CM 283260 1st Ind 
Hq ASF, JAGO., Washington 25, D. C. 
TO: The ~ecretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945., there 
are transmitted herewith for your act.ion the record of trial and the 
opinion of tm Board of Review in the case of First Lieutenant Robert L. 
Lemmenas (0-5ll873)., Air Corps. 

2. Upon trial by general court-martial this officer pleaded guilty 
to, and was found guilty of., absenting himself without leave for one dey-, 
in violation of Article of War 61; of making a false official statement, in 
violation o! Article of War 95; of fraudulently making and uttering three 
checks in the sums of $20, 4?2J, and $1861 respectively., in violation of 
Article of War 9~; of dishonorably failing to pay a debt in the sum of $30, 

· and of dishonorably failing to pay installments of $73.36 upon an indebtedness 
of $220.08., in violation of Article of War 96. He was sentenced to be dis
missed the service., to .forfeit all pay arrl allowances due or to become due., 
and to be confined at hard labor., at such place as the reviewing authority 
mi.ght direct, for one year. The reviewing authority approved the sentence 
and forwarded the record of trial for act.ion under Article of 1far 48.' . 

. 3. A summary .of the evidence m.cy- ·be found in the accompanying opinion 
of the Board of Review. I concur in tha opinion of the Board of Review that 
the record of trial. is legally sufficient to support the findings aid sen
tence and to warrant confirmation thereof'. 

The prosecution presented no.~vidence but relied entirely upon · 
the accused's plea of guilty. The defense also presented no evidence but 
the accused made an unS1'orn statenent in which he reaffir.ned bis guilt of 
each of the above described offenses and attributed his derelictions to 
the heavy expenses which had been imposed upon him as the result of many 
changes of station. The Staff Judge Advocate•s review, however, states that 
an investigation indicates that the &CCUSed IS financial di..ffi.Culti.es·· baVA 
been occasioned by bis heavy expense necessitated by support.ing a lawful· ' 
wife and at the same time supporting another woman as his wi.fe. The ac-: 
cused received punishment under Article of War 104 on ? August 1944 .for 
rendering himself unfit .for military duty by the excessive use of intoxi
cating liquor. It is obvious .from the accused's several offenses that ha is 
unworthy of being retained as an officer. In view., however, of the relatively 
small swn of money involved in the three checks fraudulently issued by the 
accused, and since the money so obtained has bean refunded by him prior to his 
trial., I recommend that the sentence be'confirmad but that the i'orfeitures and 
confinement be remitted arrl that the sentence as thus modified be ordered 
executed. 

4. Inclosed is a .form of action designed to carry into execution the 
foregoing recommendation., should it meet with your approval• 

. ' 

-~ ~-~-Cl'o•--.i._.._. 

2 Incls MYRON C. CRAMER 

___ 
-Incl l - Record of' trial 
IncJ. 2 - FQ;;n o! action 

Majo_r General 
The Judge Advocate General 

( Sentence confirmed but for!'~itures .and con.fineme·nt remitted, GCMJ 393, 
10 Aug 1945). . 
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'.'lPJ'. DEPaRT:'.BliT 

ArT-y Service Forces 

In the Office of The J·.1dz;e ii,dvoca.te Gen~ral 


Jashington, D.C. 


SPJGQ 

CM 283261 


TJNI,TED 'STA.TES ) .'\.R~iY AIR FORC:::.;s TtES'l'EHN 
) FLYIN'.} TR1.:JHNG CC'.:'.'fJID 

v.. ) 
) Trial by G. C.11., convened at 

Second Lieutenant .ROBillT ':f. ) Douglas A:rmy P..:i.r Field, Douglas, 
H.\\l'KE {0-771019), Air Corps. ) Arizona, 25 June 1945. I:::.s

) missal and tot3.l forfeitures. 

OPINION of the Bo,·;.:'"c]} OF R.i!:VIE;f 
ANDR.l!.~,1s., BI.t::Pili and HICKiw'\J, Judge Mvocates 

.,, . 
l. The Boo.rd of Review },.3.5 exanined the record of trial in the 


case of the. officer named above and submits this, its opjnian, to The 

Judge Advocate General. 


2. The accused was tried upon the following Charges and Speci

fications: 


CHaP.GE Is Violation of the 61st Article of 'Jar~ · 

Specification: In that Second Lie·.xtenant P.obert ·H. Hawke, 
Sg.iadron N, DO'J.glas J.:r-:riy_ Air Field, Douelas, Arizona., 
did., without proper leave, absent himself fro:n his 
station at Douglas P.rmy Air Field, Doue;las, .\rizona., 
fro:11 about 8 ;,13.y 194~ to about 14 ray l9L1-5. 

I 

Violation of the 96th ~..rticle of ",Jar. 
(Findinc of not ~uilty.) 

Specification·: { Find:ing of not euilty.) ·. 
. / 

The accused pleaded not guilty to the Specifi9ations and Charges. He 

-was found guilty of Charge I and the Specification thereof and not 

guilty of Charge II and the Specification thereof. Evidence of one 

previous conviction .as introduced, further reference to which will 

be made hereinafter. He 11-ras sentenced to dis'!lissal and forfeiture .of 


· all pay and allOW'ances due or to become due. The reviewing authority 
aiproved the sentence and ·forwarded the record of trial fCJr action 
under Article of ~·far 48. ·· 
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3. Inasmuch as accused was acq1J.itt,;id of ChJ.re;e II and the 

Specific3.ticn thereof, no further reference to it is nec't~ssary. 


ii.ccused v.as a me:nber of th.e 3014th b.r:ny Air Forces B2.se 

Unit., Dougb.s Army Air Field, Donglas, :U"izona. The evidence for 

the prosecution relating to the Specification of Charge I shows th:i.t 

accused was granted a leave of absence for ten days, 11 effecttve date, 

Z) 	April 1945 11 , to go to Biloxi, mssissippi (R. 12). The officers' 


0 11t 11
register-at Dooglas Army Air Field dis::loses that accused "sicned 
. at 1 ·p.m., 28 .A.pril 1945 (R. 13). The '!loming report of accused I s 
squadron contains a~ entry showing accused fro,'1 leave to absent viithout 
leave, effective 12:01 a.m., 9 1-.ily 1945 (Fros. a. B). Accord:ing to 
the officers• register., he 11 siL,'l1ed in" at 11:45 p.ri., 14 Bay 1945 (1::. 
,13)., and the nornjng report contains an entry sho-:ring him from absent 
without le:ive to duty, effective 11: 55 p.m., l/1. !5ay 1945 (Pros.· Ex. 
c). 

Private First Class 'ifillh.:1 Secoges, on military police duty 

in Douglas, .Arizon:.i, saw accused in the ~.!e::'chants 1 C:i.fc on the after

nOOJ'\ of lJ :~y 1945. On 14 !.sy, Socoges received a telephone call 

from an officer at Douglas A.rmy :;.ir rield, directing 'hi.rr. to find accused 

and tell him to return to the field and sign in. Secoges vra.s not 

ordered to "pick up" accused and bring hi:n to the field (R. 13, 14, 

15, 1?, 18) • 


.At about 3:00 p.m., 14 Hay, Secoges found accused "drinking r\ 
nth some folks" at t:i.e 1~erchants 1 Cafe (R. ll,-16, 13). As instructed, 
Secoges told accused that he had received a telephone call from the 
field and that accused was supposed to report back to the field and 
sign in (R. 15-13, 29). Accused replied tr.at he would report back 
i'1ll:lediately {R. l?, 19, 30). Secoges then left (R. 15, 19). 

It ras sti:)ubted th3. t the distance fro::i Biio~~t, m.ssissippi, 

to Dcugla..::;, Arizona, by railroad is lL,.53 '!liles and trot the trip by 

rail, via New Orleans, takes t,"Tq_ and one-t1'J.rd days {P.. 30). 


4. The accused testified in substance as follows: 

He is a rated pilot on flying status and has served as ad

,jntant and supply officer of Squadrcn B at Douglas Army Air Field 

(R. 66). He was cranted a ten-day leave, the effective date of which 

was Z) April 1945 (P.. 63, 64, ?9, 82). A.t t11a.t time he had just com

pleted the transition proficiency course in B-25 1 .:; and ·was unassigned 

(P.. 66, 85). His wife, Lieutenant ~~ildred I. Hawke, Army Hurse Corps 

(R.· 60), had spent he:- lce.ve at Douelas, and the purpose of accused's 

leave was to ret'.irn with her to her sb.tion :i~ reesler Field, Biloxi, 

Mississippi,. and remain there with her durin::; the leave period (R.

63, 64). 
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~ccused signed out on Saturday 28 April, left the x.se, 
and 11,•rent <iownto'l'm 11 (E. 63, 75, 79). ir~.s signing out on the 23th 
to ttso on le:i.ve 11 on the 29th was due to the fact th3.t he had no v;ay 
to cet back to th9 base m the 29th (~. 63). ::c knGw tJ:i..:i.t Yihen he 
siened out, he h:1.cl "lone from tJ1at base of'ficiallyt1; that the 28th 
wd.s 'tthe day of cluty11 ; -?.nd tlla t the 29th w:.s the first day of' lc:'ve 
(R. 75). He did not :return to the field prior to departing on his 
leave, and he and his vrife left for Biloxi on 11approximately11 the 
Z;th (P.. 63, 64, 75). ~lccusE.>d kne~·r the rule ::i.cout co11nt:inj'~days of 
leave, but 11under the circumstances" he did not count ten days from 
the 29th (P.. 76). Accus3d testified that !-le knew !'d.s le...vc l'v;ould be 
u1) 11 on about 3 or 9 ray (R. 64), but tedif:i.ed subsequently that he 
did not know that he vras required ;to be back at the base on 8 !Jay (P.. 
76). . 

Accused testified further that his wife was taken sick on the 
train and had a hif;h temperature, for which reason she was taken to 
the hospital upon t.11.eir arrival at Diloxi on 1tapproxima.tely" 2 l'a.y. 
She re"lained .i.n the hospital until about 24 tBy (R. 64). Accused 
stayed with her until he left for Douglas (R. 65). 

On S ~;~Y, realizing that his leave was ltabout up", accused 
asked a nurse named Lieuten.mt Albrecht to see whether she could ar
range to have him sent back to Douglas Arrrry Air Field by plane (R. 
65, 76). Lieu.tenant Albrecht called 11 the flier who was capable of 
getting operations flights out of Keesler Field 11 , and the latter told 
her th.::.t he thought he could 11 get a ride" for accused and that accused 
should 11 stick around" as lone as he could or 11 up until" he had to go 
(R. 65). Accused expected to ccxne back to Douglas on 9 Ha.y (R. 77). 
The flying time fro'!!. Biloxi to Douela,s is "around" five to seven 
hours (R. 66). On 9 Hay, accused did not know he was absent without 
leave, but thought he ~·ras still on leave. He counted up the nwnber 
of days, hut forgot about 11the point about signing out" at the bc1.se 
on Saturday the 28th instead of Sunday the 29th (R. 77). 

Unable· to secure 11tha t plane ride" b~ck to· Douglas, and de
siring further laave by reason of his wife I s continuing illness, 
accused, on 9 !~y, wired the Coorr.anding Officer, Douglas Army Air 
Fieln, requcstirtg a three-day extension. on acco1mt of "family illness". 
A copy of the telegram was received in evidence (R. 64, 65, 66, 76, 
77; Def. Ex. 1). Asked why he did n.ot wire a day or two before the 
9th, accused replied that 11 it was just a case of due to the circum
stances in just not doing it" (R. 77) •. On the mornµie; of 11 Hay, 
accused received a reply by ,tlre (R. 65, 77, 78). A C.opy of the wire 
vias received in evidence. The wire stated 11Bxtension denied", and· 
was 11 filed 11 at 1:30 p.m., 10 1t:iy, and addressed to Lieutenant R. Q•. 
Hawl:e, Biloxi, ?.fississippi (Def. Ex. 2). (The accused I s middle 
:initial is ni~11t). · 

, 3 
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Upon receipt of the telegram, accuseg took the first train 

out of Biloxi for New Orlean::;·, leaving Biloxi"' at 3100 p.m. on the 

11th. So far ·as accused knows, that is the 1most direct route to 

·nouglas. At New Orleans, trains leave for Dou.:;13.s {R. 66, 78). 

;.ccused a.rrj,.ved in ·nwglas late in the afternoon of S1u1day 1.3 Hay., 

at which time he knew he was absent without le£ive. IIc did not go out 

to the field and sign in that night. On !-Ionday., 14 :.ti.y, Private 

Secoges of the r:iilitar~r police ltca.me do~-m to11 accused and ~minded 

him that he had not signed in at the base. ·accused did not cane back 

to the base and sign in until 11155 p,m. that night. Asked whether . 

he had any excuse for not returninz to the base irmnediately upon his 

·arrival :in Dou~las on the 13th, accused"replied., "There are reasons 

vrny I didn 1t,"but there is no excuse to be given on'·it 11 (R. 73). 


Second Lieutenant. Ruth V. Albrecht., Army Nurse Corps., Keesler 
Field, Mississippi., testified as follows, Lieutenant Mildred I. 
Hawke was a patient at Keesler Field Hospital from about l May 1945 

. 	to about 25 M3.J~ 1945. ·0n or about 8 I¼y, accused asked the witness 
abrut getting a plane from Keesler Field to Douglas Army Air Field. 
Yiitness consulted Lieutenant Winks, Assistant Operations Officer., about 
the matt.er, arrl Lieutenant 1''.'inks saitl that .11 he would look into it" 
and could probably arrange it and that accused "should stick. around 
as long as he could 11 , v;itness gave this information to accused. en 
the aftornooz:i of 9 ?,~y, witness told accused ,that she "would see some 
of the ;fellows that night" about the matter. Witness last saw accused 
at. Keesler Field on 9 ?Jay. She went on leave the next day (Def. Ex. 
3). 	 . . 

Second Lieutenant William B. Y;in1'::s, Air Carps, Keesler Field, 
1::1.ssissippi., corroborated the testimony of Lieutenant .Albrecht conce:tn
:l.ng their cc:nversation about obtaining a plane ride for accused to 
Dou3la.s. Witness told Lic-:.:tenant Albrecht th9.t he thought he could 
get a. plane ride for accused. No particular date was mentioned. 
Witness was unable to arrange a fli~ht for accused. A flight from 
Keesler Field to Douglas Arey A.ir Field wruld have taken from five to 
seven po~s., barrin~ unforeseen delays ?Def. Ex. 4). · · 

Major Samuel F. 1'.~ks, Air Co~ps., testified tha_t during a 

period of two or three months, accused was an duty as assistant 

adjutant of Squadron B, of which witness .as the co:ncciand:ine offi.cer, 

..\].though, at first, accused was 11very green" at administrative iVOrk, 

he was very ·willing, and witness was satisfied with his work and h:ld 

no complaint. Accused trie~ his best on all tasks assigned to him 

(R. et7, 83). 


5. Accused Wc:l.S found guHty of absence without leave "from about 
8 Ma.y 1945 to about 14 Hay 194511 • The evidence shoVTs that"he was 
absent without leave from 9 I'~y to 14 May. Since 9 ~.19.y clearly falls 
within the allegation ttabout 8 llay11 , the find:i.ng is proper. Having · 
left t~e field on 28 April on a ten-day leave, accused was due back 

4 


http:find:i.ng


(59) 

·not later than midni;;ht of 8 ray (p:1rs. J.s. and 13~, AR 605-115, 17 
June 1944). '.u::;calculation on the part of c:._pcused, if, indeed, he 
did miscalculate in bood faith, is no defenss, and his contradictio~s 
and evasiven0·ss as a witness do not .lend credence to his clai:ned 
ignorance of the proper date for his retu.rn. ;:foreo..-cr, c cnsic.er:ing 
hi::; te.Jti::1ony in its r:iost favorable li0ht, he ~ust have concluded 
th3.t r.e '\'18.s due·back not 13.ter than 9 :ray. :5'urthE:r::iore, after his 
arrival .in Dou['.las on 13 ;,by, he failed to return to the field until 
shortly before midnisht of the 14th, despite his admitted kno",7ledge 
that he w:1s o.tsent without leave at the tir.le. 

Obviously, his 11eleventh-hcur1~ attempt to arrange for trans
. portation by plane and his telegr3.phic request fo:- an extension of 

his leave at a tir.e v1hen he v.cs already absent vri.thout leave do not 
constitute a defense. His unauthorized absence was 11 th:-ough his mm 
fault" w:i.thin the "leaninc·of th,e !1!anu.tl for Courts-}arti3.l· (!&::a 1923, 
par. 132, p. 145). 

6. 1'iar De~x..rtrr.ent records shO'N that accused is 29 years old and 
a nat:b;e and resident of C::tlifornia. The record of trial shows that 
he has been married and divorced (R. 39, 57) and tmt he las re"lB.rried 
(H. 56, 59). He h.a.s a son three years old o.nd a dauGl'lter t,·,o years 
old (P.. 39). ?Iar Depa.rt'.ncnt records further show that l1e is a high 
school f;ra.duate and tret from Hay 1933 to October 194.2, he worked as 
a s:ilesman. . He served. as an av:iation C.:idct fro.'!\ :Jarch 194.3 un+,il 11 · 
!~rch 1944•.. On 12 ~,Iarch 1944, having completed t!'lc c011rse of training 
at the Army/.ir Forces Pilot School (Advanced Two-Enc;ine),·Stockton 
:Field, California, he was appointed second lieutenant, Army o~ the 
1Jnited Stat·)s. Oh 8 SepU:nber 1944, he was ccnvicted by gene,..&l 
court-':artial of t,vo absenc.3;:, without le::i.ve, for one u.nd three days 
respectively, in violll tion of ~\...Aticle of ·:rar 61. The Staff J:lCl ee 
i\dvoca te stc.tes tbat ov 28 .:i..pril 1<)!;5, tlie accused was p1mished 'oy a 
reprimand unr:cr Article of ':far 104. The nature of his der'3liction is 
not 6iven. 

7. The court was legally constituted and h:,d jurisdiction. No 
errors injuriousl~r affectinc the s"J.bs't'.J.ntial rights of the 3.ccused 
'."lere co'lt'ii.tted dur:i.ne the tricll. In the opinion of the !303.!'d of Review, 
the r'3cord of trial is legall~' sufficient to support the findi.'1gs of 
gui.lty and the sentence and to i'V8.rrcillt confir.:ation of t.."1e sentence. 
Dis,i,issal is authorized for violation of Article of :'far 61. 

Judge ..:..evocate 

(sick jn g_uarters) , 

~~, Jud:?;e Advocate 
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SPJGQ-c.M 28326~ 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. AUG 8 1945 
TO:- The Secretary· of War 

. l. Pursuant to Executive Order No. 9556, dated 26 May 
1

1945, tmre 
are trans.mitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Robert 
•• Hawke (0-771019), Air Corps. & •. 

2. Upon trial by general court-mart.ial this officer was 1'(?und 
guilty of absence without 1.eave from his station "from about 8 A'•ay 1945 
to about l4 May 1945.11 Evidence of one previous conviction was introduced,. 
further reference to which will be made hereinafter. He was sentenced to · 
dismissal and forfeiture of all pay and allowances due or to become due. 
The reviel'd.ng authority approved the sentence and forwarded the record of 
trial for action tlilder Article of War 48. · 

3. A S'U11l11Sl7 of the evidence JD&T be found in_ tm accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the ' 
sentence and to warrant confirmation of the sentence. I concur in that · 
opinion. 

The accused was stationed at Douglas .A.'l"Jlf1" Air Field, Douglas, 
Arizona. On 28 April 1945, he left on a ten-day leave to accompany' his 
wife, a lieutenant in the Army Nurse Corps, to her station at Keesler 
Field, Biloxi, Mississippi, and to remain there with her during his leave. 
His wife became sick and entered the hospital at Keesler Field on 1 or 2 
May, remaining there. until about 25 ·May. -~ or about 8 May, ;the last dq 
of his leave, the accused asked a member of the A:nrty Nurse Corps at 
Keesler Field to see whether she could arrange for his return to Douglas 
by Anr:, plane. .::ihe was unsuccessful. in her attempt to make such an ar
rangement, and on 9 May, when already absent without leave, accused wired 
his commanding officer for a three-day extension of his leave because of 
fami~ illness. en ll May, accused received a telegram stating that his 
request for an extension was denied, llhereupon he took a train for Douglas, 
arriving there on the afternoon of 13 May. Instead o:t reporting to the 
field, he remained in Douglas, where a member or the military police nw 
him in a cafe en the afternoon of the 13th. 01 the 14th, the same member 
of the military police received orders to find accused and direct him to 
report to the field. He found accused in a cafe at about 3100 p.m., and 
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told accused or the verbal order to report. Accused did not report until 
a few minutes before midnight on the 14th. His name was entered on the 
morning report as absent without leave from 12:01 a.m., 9 May 1945, 
until 11155 p.m., 14 May 1945. The travel time by train between Biloxi 
and Douglas is two and one-third days and by air is from five to seven 
hours. 

On 8 September 1944, accused was convicted by general court-martial 

of two absences without leave, for aie and three days respectively, in 


·violation of Article or 'i~ar 61. His sentence to dismissal, total for
feitures, and confinement at hard labor for two years was confirmed but 
commuted to a reprimarrl and partial forfeitures. The i>taff Judge Advo
cate states that on 28 April 1945, accused was punished by a reprimand 
under Article of War 104. 'l'he nature of his dereliction is not given. 
The staff Judge Adv-:>cate states further that accused is reported to be 
weak in character, indifferent, and irresponsible, and he is of the 
opinion that accused is not suitable for commissioned status. '.l.ne ac
cused's indifference and irresponsibility are exemplified by his conduct 
in connection with the present offanse. 

I recommend that the sentence be carl'irmed but that the forfeitures 
be remitted, and that the sentence as thus moditied be ordered executed. 

4. lnclosed is a form ot action designed to carry into executicn the 
foregoing recarunendation, should it Met with your approval. 

--
MYROO C. c::R.AMER 

2 Incls 
1 .dee of Trial 

Major General . 
The Jndge Advocate General 

2 Fol'll of Action 

( Sentence confirmed but forfeitures remitted. GCW 424, 28 Aug l94S). 
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WAR DEPARTMENT 
Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. C. 


SPJGH-CM 283.338 
1 ;,UG i945 

UNITED STATES ) FIRST SERVICE COMMAND 
) ARI..i"l SERVICE FORCES 

v. 

Captain VICTOR C. LITTLE 

) 
) 
) 

Trial by G.C.M., convened at 
Fort Adams, Rhode Island, 

(0-1040426), Coast Artillery) 
Corps. ) 

26 June and. ll July 1945. 
Dismissal. 

OPINION of the BOARD OF REVIE\l 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

l. The Board ot Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

· CHARGE: Violation of the 96th Article 0£ War. 

Specification: In that Captain Victor c. Little, attached 
unassigned Headquarters and Headquarters Battery, 
Harbor Defenses of Narragansett Bay was, at Jamestown, 
Rhode Island, on or about 2 June 1945, drunk and dis
orderly while in uniform. 

Accused pleaded not guilty to, and was fotmd guilty of, the Charge 
and Specification. There was introduced evidence of one previous 
conviction for being disorderly in uniform, in violation of Article 
of War 96, for which accused was sentenced to forfeit $50 of his pay 
per month for four months and to be restricted to the limits of his 

.post for three months. In the present case accused was sentenced to 
diSJ?U.ssal. The ~eviewing authority.returned the record of trial to· 
the court for reconsideration of its sentence in revision proceedings 
w1th a view to reduction of the penalty imposed. The court reconvened 
but adhered to its original sentence to dismissal. Thereafter the re
viewing authority approved the sentence but recommended that it be 
commuted_to a reprimand and forfeiture of $50 of accused's pay per month 
for five months and forwarded the reoo1d of trial tor action under 
Article ot War 48. 
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3. The prosecution introduoed evidence to shOlf that at about 

10 p.m., 2 June 1945, accused in uniform was drinking in a barroom, 

known as Tefft's, located in Jamestown, Rhode Island. Technician . 

Fifth Grade Charles v. Rimahaw and his wife were seated at one end 

of the bar where they were joined by a Mr. Jones who commenced to 

converse with them. Accused approached the group and conversed for 

awhile with Mr. Jones who thereafter departed. When Corporal Rimshaw 

asked accused where Mr. Jones had gone accused replied, "Who are you 

to ask me where Jonesy went? I don't tollow Jonesy around." Corporal 

Rimsbaw then stated that ii' he bad offended accused, he of!'ered his 

apology (R. 14-15, 17). .Apparently they again fell into conversation 

after this incident and when the corporal asked accused how he liked 

his organization, referred to in the record as "HECP", accused replied, 

"What the hell's good about HECP." The conversation then terminated 

and accused walked to another portion of the.bar where he commenced to 

talk and argue with a discharged soldier and an individual named Paul 

Bridges (R.16). Accused asked the discharged soldier to exhibit his· 

discharge papers and was thereafter heard to invite Hridges to step 

outside (R. 19, 21). Corporal Rimsbaw suggested to Bridges and the 

discharged soldier that they move away from accused and refrain i'rom 

arguing with him whereupon accused stated to the corporal "You're too 

damn smart" and then asked him to step outside with accused but the 

invitation was rejected. T~reat'ter accused walked to the street and 

as he ·proceeded outside called to the corporal, "Don't forget, I'm 

asking you outside" (R. 16, 40). Corporal aimshaw was or the opinion 

that accused was drunk because of his belligerent behavior and because 

his speech was mumbled and partially incoherent and because he wnlked 

with a stagger (R. 17, 22). 


Sergeant Dwight A. Corey and Corporal James P. Cannon, sergeant 
and corporal of the guard that evening, were in Jamestown observing the 
military police patrols and entered Tefft's place as accused walked out 
(R. 25, 32, 39, 40). It was then sometime between 10:30 p.m. and 11:30 
p.m. (R. 39). After talking to Corporal Rimshaw inside Teftt•s, Corporal 

·Cannon walked 	outside to accused who stood near his automobile, saluted 
him and asked what the trouble was. Without returning the corporal's 
salute accused proceeded to state that a corporal, presumably Rimshaw, 
had "no respect tor an officer" and had insulted him. Accused also 
stated he wanted that corporal to step outside so that he could "clean 
him up11 and he gave Corporal Cannon a direct order to·· iso into the caf.'e 
and escort the corporal outside (R. 26, 27, 31, 32, 35). Corporal Cannon 
returned to Tefft I s cafe and sent Corporal Rimabaw through the rear door 
of the care on his way to the ferryboat bound for Newport (R. 26). 

· In the meanwhile Sergeant Corey, several privates of the 
guard and some members of the Shore Patrol were standing near accused 
as a civilian conversed with him. Accused proceeded to sneer at Sergeant 
Corey and the members of the guard saying, 11Look at that bunch of punks 
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and G.I.'s." He also used the word "bastards" several times in re
ferring to the members of the guard. Finally he threw his blouse and 
cap in the automobile and stated 11 I could lick the whole bunch of them 
but there are too many witnesses here" (R. 30, 41) 

Major Winston F. Caldwell approached the group shortly after 
Corporal Cannon returned from having dispatched Corporal Rimshaw through 
the rear door of Tefft's place (R. 26, 41, 46). The major saw accused 
and a civilian standing near accused's automobile. Accused was talking 
loudly and swinging his fists about. Quite a few soldiers and civilians, 
lined up along the sidewalk, were observing his behavior (R. 46). The 
major started to converse pleasantly with accused in an effort to quiet 
him down and induce him to depart. Accused at first started to enter 
his automobile and then turned to the group on the sidewalk, stating 
he was 11 going to clean up those God damn---", but was promptly inter
rupted by the major who told him if he did not leave he would prefer 
charges. Thereafter accused drove off in his automobile (R. 47, 52). 

Major Caldwell, Sergeant Corey and Corporal Cannon all agreed 
with Corporal Rimshaw that accused was drunk (R. -:8, 3.3, .34, 4.3, 47). 
Corporal Cannon so concluded because of accused's belligerent attitude, 
the odor on his breath, his stuttering incoherent speech and because of 
his unusual behavior in instructing the corporal to bring an enlisted 
man to him so that be might engage in a brawl with him (R• .3.3, 34). 

4. The defense introduced various witnesees who testified as to 
accused's condition and the state or affairs existing in and about 
Tefft's on the night in question. 

SF 3rd Class Paul L. Sabo, a member or the United States Navy, 
who was on Shore Patrol in Jamestown on the night in quostion, saw ac
cused in Tefft I s talking to an individual who claimed to be a discharged 
soldier and later saw accused in front of Tefft' s talking to a major but 
obse1-ved no disorder at either time (R. 56, 57). 

Storekeeper 2nd Class Salvatore c. Lauricella, also on Shore 
Patrol on this evening, saw accused in Tefft's and later saw him leave 
the bar and then saw three or tour military police talking to him out
side the establishment. He observed no disorder and could not state 
that accused was drunk (R. 62-64). 

Machinist Mate 2nd Class Walter E. Nye, another member of the 
United States Navy, was in Tetft's from early evening until almost closing 
time and saw accused there drinking but observed no disturbance (R. 68-71). 

Francis I. Jones, identified as a civilian guard, had known 
accused for some·tbree months (R. 73, 79). On t~e night in question 
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he was in Tef'f't's ce.f'e and noticed accused have 11a few words" with 

some man who had remarked, following accused's conversation with a 

discharged soldier, tbat some people 11w1th bars thought they were 

pretty smart when they wanted to be" (R. 75). When accused left 

Tetft's, :ones followed him to the street and offered to drive him 

home. Thereafter a major approached accused, had a "few words" with 

him and informed him 1! there wao any argument he would have to prefer 

charges. Jones did not believe accused was drunk (R. 76). On cross• 

examination he stated he had ottered to drive accused home because 11 I 

just thought he might not feel like driving home" but on examination 

by the court he stated his offer was made because he didn't know how 


· much beer accuse4 had consumed and. "whether he was capable ot driving" 
(R. 79, 82). He did not see accused swing his fists or·hear him make 

a remark about "cleaning up" on anybody (R. 81). 


. It was stipulated by tlle prosecution and the defense that if' 

William Theroux were present he would testify that he was bartender at 

Tefft's on the night of 2 June 1945 and that he saw no disturbance at 

the bar and did not believe tha~ accused was drunk (R. 54, 55). 


5. At the inception of the trial defense counsel requested a 

continuance of two days to permit him to interview witnesses outside 

the presence or the trial judge advocat9·. Following a brief' recess 

defense counsel stated.that "the defense withdraws its request for a 

continuance and its objection to the refusal or the trial jud~ advo

cate to permit us to interview the witnesses without our (sic) presence, 

in order that we ma:r continue promptly with the trial of the case" 

(R. 8, 9). Thereafter, the defense objected to the Specification and 

moved to etrike it 011 the grounds that it was insufficient as a matter 

of law because, as counsel expressed it, accused "is entitled to be 

advised of the facts which constitute disorderliness" and the Specifi• 

cat.ion failed to eet ..forth such facts (R. 9, 10). Be.fore ruling on 

the objection the law member atateda 


11Since the issue baa been raiaed, the Court would 
like at this time to call upon the accused to atata 

)to the Court whether. or not the accused feela that· 
he ia prepared and aatiatied to have thi1 case pro
ceed at thia time. The Court would like to have a 
statement trom the accueed. Ia the accused eatistied 
that hia righta will not be in any wa:, preJudiced b7 
proceeding at thi1 tim4t?" 

·'.Accused thereupon stated.he wa1 "tul.17 acquainted with the tact1, and 

the Court ma.7 proceed with the epeoitication as drawn" (R. 13). Thus·· 

was disposition made or the obJeotion·without tormal ruling b7 the ·court. 


' 
Attached to the record ot trial is a document entitled "State

. aent ot Counsel .tor C&ptain V•.o. Little" wherein detenee counael requeated 
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that upon review of these proceedings certain matters be considered. 
The first of these matters concerned the conduct of the court while 
defense's motion for a continuance was pending. Although it does not 
appear in the record of trial, defense counsel stated that he was com
pelled to withdraw his request for a continuance after he was called to 
the bench during recess and advised by the president of the court that 
a continuance would be costly to the Government in time and money. Ac
cordingly, the president asked him to reconsider his request. The second 
matter concerned the defense's objection to the sufficiency of the Speci
fication which has been mentioned above. The third matter raised tor _ 
consideration does not appear in the record or trial but, according to 
the statement or defense counsel, at some stage of the trial the court 
recessed and during it the president of the court informed defense counsel 
that "in Army Courts Martial we do not engage in tricks or subterfuge but 
matters are handled in an open manner to the end that substantial justice 
will be done. 11 Defense counsel contended that these remarks 11were wholly 
unwarranted and were so prejudicial as to constitute a denial of a fair 
trial." The last point raised related· to the law member's instruction. 
to accused concerning his testimonial rights. After accused stated he 
wished to remain silent, the law member proceeded fully to inform him of 
his right to make a sworn statement or an unsworn statement or remain 
silent and then advised "I would recommend that you confer again with 
your counsel and make your decision as to which of these three 
choices you elect to make." Defense counsel contended that this closing 
statement "could have po other effect on the rest of the Court than to 
indicate that in his Llaw member•iJ opinion the accused should adopt 
some course other than remaining silent." 

In so far as the request for continuance is concerned, the 
action of the court in urging defense counsel to reconsider his motion 
may have been improper but it did not result in prejudicial error. It 
does not appear, even from the statement of defense counsel, that there 
was an improper exercise of authority to constrain.defense counsel to 
withdraw his motion; at most it was merely a request and counsel was 
free to decline to follow the suggestion. We cannot agree with defense 
counsel that this request left him no other alternative than to comply 
with it. Furthermore, on the face of the record it does not appear that 
prejudicial error would have been committed if the request for a con
tinuance· had been refused by the court. It does not appear_ that defense 
counsel md not had an opportunity to talk freely to the prosecution I s 
witnesses. It does not appear what material evidence defense counsel 
was prevented from extracting from these witnesses. Defense does not 
contend that these witnesses were rigged by the prosecution and influenced 
to relate other than the truth. ,If defense counsel wished only to subject 

- them to close cross-examination, he was afforded that opportunity at the 
trial. Accordingly, ·we cannot say that the request made by the court 
resulted in prejudicial error. · 

The law member did not rule on the defense's motion to strike' 

·the Specification in view of accused's statement, in response to the law 
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member's direct question, that he was :ruJ.l;y acquainted with the facts 
and the court might proceed with the Speoif'ication as drawn. It is 
now settled law that it is unnecessary for a Specification alleging· 
disorderly conduct to detail the particular conduct considered dis
orderly. It is suf'ficient if' "disorderly conduct" is alleged to have 
occurred at a particular time and place {CM 2.32968, McCormick, 19 B.R. 
263; See also CM 247391, Jeffrey, JO B.R. 337}. Accordingly, the law 
member should have held the Specif'ioation to be sufficient and should 
have denied the motion to strike. However, bad the objectie>n been well 
founded, the conduct ot the law member in questioning accused might well 
have constituted fatal error. An accused is represented by counsel for 
the obvious purpose of protecting his legal rights. Such counsel may 
urge all legitimate objections to protect those rights and the court is 

·boum to rule upon them without by-passing ~ounsel to indulge 1n direot 
conversation with accused. Not only was it most irregular for the law 
member to discuss the legal objection with accused but tor the law member 
to pose accused the direct question, "Is the accused satisfied that his 
rights will not be in anyway prejudiced by proceedings ~t this time?" 
was utterly improper. The accused was not in.formed he need not answer 
the question. It does not appear he knew the legal significance of 
the word "prejudicedtt as it relates to milltaq law. Indeed, if the 
Specification had been defective as a matter or law, prejudice would 
have bad nothing to do with the question before the court. Finally# 
if an accused 111&7 not be compelled to testify at his trial, it is 
onl7 consistent that the law member be com.P'3lled to refrain from ex• 
tracting harmi'ul admissions :t.'rom him when he has not offered himself 
for examill&tion. Theretore, had the original objection been valid we 
have serious doubts that accused's answer to the law member's question 
would have operated as a voluntary withdrawal ot the objection. 

. 
Detense counsel also contended that the statement made to him 

by the president of the court during recess to the effect that in trials 
b7 courts-martial "we do not engage in tricks or subtertuge11 was 10 
prejudicial al to constitute a denial o! a tair trial. Defense counsel 
construed the statement to man that he was being accused or pursuing 
such tactics. Even 11' the remark ·was intended as a reprimand we have 
no tacts betore us trom which we can determine what occasioned its ut
terance. Even 11' the reprimand waa cleari, undeserved, we cannot aa1 
it denied accused a tair trial. It was a purely personal remark ad• 
dresaed to defense counsel during recesa and 10 tar as we can determine, 
bad no direct relation to the progreaa ot the trial iteelt. It did not 
mr .a.prejudice aey 1ub,stantial rights ot accused however muoh it may 
have aroused OOWll!lel personal.ly. This incident clearly demonstrates, 
however,· that members ot courts-martial should exercise extreme care 
to avoid uttering unoomplimentar7 remarks to counsel appearing before 
them or &Jl7 remarka that might even be 10 construed. There is little 
place in such trials tor personal recrimination ot counsel except in 
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extreme circumstances where misconduct is obvious. Certainly, there 
is nothing in the record of.trial before us-'that warranted the use ot 
such l.anguage by the president or the court. 

The final question raised by defense counsel involved the 
recommendation made by the law member, after he had advised accused 
fully of his testimonial rights, that he "confer again" with his counsel 
to determine what course he should select. Vie cannot agree with defense 
counsel that· this remark could have no other effect on the other members 
of the court than to indicate that the· law member believed accused should 
adopt some other course than remain silent. It was most proper tor the 
law member to advise accused ot his rights in open court even though 
they had been previously explained to him by defense counsel and accused 
bad already announced his sele~tion. Not only is it the duty of individual 
counsel to explain these. rights to accused before trial {lroM, 1928, par. 
45~) but the court should also do likewise in open session it it has any 
doubts that accused fully understands them {MCM, 1928, par. 75!}. The 
concluding recommendation that accused confer again with his counsel is 
one that is made repeatedly by law members when an accused has announced 
his selection before being publicly advised of his rights by the law 
member. It is merely to give accused an opportunity to reconsider his 
original selection in the event he made it without fully understanding 
all alternatives open to him. Indeed, it is only proper that accused be 
given an opportunity to reconsider; otherwise the explanation given by 
the law member following accused's original selection is or little benefit 
to him. We see nothing irregular in the comment here made by the law 
member. 

When the court reconvened in revision proceedings it adjourned 
from one day to the next but the trial judge advocate did not sign his 
name·at the end ot the record of the first day's proceedings. It the 
omission constituted error it is harmless since the entire record of the 
revision proceedings is properly signed and authenticated at the end 
thereof (CM 228,338, Mitchell, 16 B.R. 123). It is unnecessary for us to 
consider the objection raised by defense counsel to the legality or the 
revision proceedings inasmuch as the original sentence was not altered 
thereby~ 

There was ample evidence in the record to sustain the court's 
findings of guilty that accused was both drunk and disorderly at the 
time and place alleged. It was for the court to weigh all of the 
evidence properly be.fore it and we cannot sar on this record that the 
conclusions it reached were unsupported by the record ot trial. 

6. Accused is 28 years of age. He graduated from high school 
in 1935 and thereafter worked as a salesman tor a printing and office 
supply concern. He served as an enlisted man in the Florida National 
Guard, 265th CA {HD}, from 23 July 1936 until 6 January 1941 when he 
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entered upon active military duty. On 5 June 1942, a.f'ter completing 
the course of instruction at The Antiaircraft Artillery- School, Camp 
Davis, North Carolina, he was commissioned a second lieutenant. On 
28 December 1942 he was promoted to first lieutenant and on 19 August 
1943 he was promoted to captain. On 2 February 1944 he was f'ound 
guilty by general court-martial of' being publicly disorderly in 
uniform in Balboa, Canal Zone and, as approved by- the reviewing au
thority, was sentenced to forfeit $50 of his pay per month for four 
months_ and to be restricted to the limits or his post for three months. 

7. The court was legally constituted and had jurisdiction or 
the accused and the offense. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In 
the opinion of' the Board of Review the record or trial is legally suf
ficient to support the findings of' guilty and the sentence and to .. 
warrant confirmation of the sentence. Dismissal is authorized upon 
conviction ot' a violation of' Article of War 96... . 

Judge Advocate~a'4~ca~. 

~l(2();3#1 al.,~, Judge Advocate 

~....,._ ~---·--~-,::(...,(A. ,___ ..................._·___ Judge .Advocate 
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SPJGH-CM 283338 lat Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TOs The Secretary of War. 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Captain Victor 

C. Little (0-1040426), Coast Artillery Corps. 

2. Upon trial by general court-martial this officer was found 

guilty of being dr'unk and disorderly in uniform in Jamestown, Rhode 

Island, in violation of Article of War 96. He was sentenced to dis

missal. The reviewing authority returned the record of trial to the 

court for reconsideration of its sentence in revision proceedings with 

a view to reduction of the penalty imposed. _The court reconvened but 

adhered.to its original sentence. The reviewing authority thereafter 

approved the sentence but recommended that it be commuted to a repri 

mand and forfeiture of $50 of accused's pay per month for five months 

and forwarded the record of trial for action under Article of War 48. 


3. A summary of the evidence may be found in the accompanying 

opinion of the Board of Review. The Board is of the opinion that the 


- record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. After consuming alcoholic beverages in a taproom 
located in Jamestown, Rhode Island, accused became drunk and invited 
first a civilian and then an enlisted man, neither of whom had given 
him offense, to step outside and engage in a fight. After he left 
he complained to a corporal of the guard that an enlisted man had been 

· disrespectful to him in the taproom and he issued a direct order to the 
corporal that he bring the enlisted man to him so that he might "clean · 
him up." Accused cursed and abused the enlisted members of the military 
guard who were there present calling them "punks" and "bastards." He 
removed his coat, thrashed his arms about and stated that "he could lick 
the whole bunch of them", referring either to the enlisted military person
nel or to civilians who were observing his antics on the street in front 
of the taproom. His final threat to fight was interrupted w_hen a major 
appeared ana ordered him to leave the scene. Although accu,sed's conduct 
cannot be condoned, nevertheless, it was not so extr~me as to compel the 
severe penalty here imposed. I concur with the reviewing authority's 
recommendation as to commutation of the dismissal. 

·Accordingly, I recommend that the sentence be confirmed but 
·that it be commuted t~ a reprimand and forfeiture of $50 of accused's 

pay per month for five months and that the sentence as thus commuted 

be carried into execution. 
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4. Inclosed is a.form of action designed to carry the above recom
mendation into effect, should such recommendation meet with your approval. 

2 Incls 	 MYRON C. CR.u1ER 
l. Record of trial Major General 
2. 	Form of action The Judge Advocate General 


..~... , 


( Sentence il conf'irmed but commuted to a reprimand and forfeitures. ocm 'J941 
10. A.ug 1945). 

10 
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WAR DEPART\£NT 
Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. C. 


SPJGK - CM 283352 
11 AUG W45 

UNITED STATES ) SECOND AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Alamogordo Anny Air Field, 

Second Lieutenant GEORGE ) Alamogordo,New Mexico,' 28 June 
B. TORK (0-780767), Air ) 1945. Dismissal., total for
Corps. ) feitures., and confinement for 

) one year. 

OPINION of the BOA.?D OF REVIEW 
LYON, WCIC[E, MOYSE and ~KES., Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 64th Article of War. 

Specification: In that Second Lieutenant George B. Tork, Air 
Corps, Squadron D, 231st Army Air Forces·Base Unit, having 
received a lawful command from Colonel John·Yf. Warren, his 
superior officer, to proceed forthwith from his station at 
Alamogordo Army Air Field, Alamogordo, New Mexico, to Topeka 
Army Air Field, Topeka, Kansas, reporting thereat 23 May 
1945, preparatory to further movement outside the Continental 
limits of the United States, or words to that effect, did, 
on or about 23 May 1945, wilfully disobey the same. 

He pleaded not guil°t'J to and was found guilty of' the Charge and its Speci
fication. No evidence was introduced of any previous conviction. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be cmfined at hard labor for ten (10) years. 
The reviewing authority approved the sentence but reduced the period of' 
confinement to one (1) year, and forwarded the record of trial for action 
under Article of War 48. 

J. Evidence for the Prosecution: 
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It 'WSS st~pulated by and between the trial judge advocate, the.de
fense coru1sel and the accused that on 22 and 2.3 May 1945, and"on dc1ys 
prior to and subsequent to said dates", Colonel John W. Warren was the 
Commanding Officer of ·the 231st Arm:y Air Forces Base Unit, that on said 
dates the accused was a member of Squadron D of that unit and that Colonel 
Warren was t:i.1e superior officer of the accused. It was further stipulated
that· 

114. On 22 May 1945, Colonel JOHN W. YiAR.Hlill issued a special order to 
2d ~t. GEORGE B. TORK directing said Lt. Tork to proceed forthwith 
from Alamogordo Anny Air Field, Alamogordo, New Mexico, to Topeka 
Anny Air Field,. Topeka, Kansas, and to report at said Topeka Army 
Air Field not later than 1300 on 23 May 1945; and said Colonel · 
WARREN directed Lt. Colonel DAVID G. RAWI.S to read said special 
order personally to said Lt. TORK, further instructing said Lt. 
Colonel RAWI.S to state to ·Lt. TORK that said order was preparatory 
to .further movement outside the continental limits of the United 
States." (R. ?; Pros. Ex. l). 

The prosecution introduced into evidence without objection an extract 
ot Special Orders Number 130., paragraph 21, Headquarters, Alamogordo Army 
Air Field., Alamogordo, New Mexico, dated 10 May 1945 showing that by order 
of Colonel Warren, crew number 6m with Flight Of.t'icer William E. Scott 
listed as co-pilot, together with 19 other crews were ordered to report 
to Army Air Field Topeka, Kansas on 23 M:ay 1945. The order further stated 
that this was "a movement to an AAF Staging Area., .for further movement 
outside ~he continental United States" (R. 7; Proa. Ex. 2). 

An extract of Special Orders Number 142, paragraph 2., Headquarters., 

Alamogordo Anny Air Field, Alamogordo, New Mexico, dated 22 May 1945 was 

intrQduced into evidence by t~e prosecution without objection showing as 


• f'ollowsz 

."2. Par 21, SO l.30., this HQ, cs., is amended by the add of '-2D LT 
(1024) GEOOOE L TORK 078r:!767-' as CP., and f'urthe.r amended by so 
much as reads 1-CP-' tor F/0 WILLIAM E SCOTT,. to read 1--Alternate 
CP-' , listed under crew 607. (Sub z O and EM a tchd unasgd 272d AAF 
BU (SS)., AAF Topeka, Kans)•" (Pros. Ex. 3; a. 8). 

The testimoey of Lieutenant Colonel David G. Rawls may be i,ummarized 
as follcnrsa 

In May 1945 accused was in the "status" of a C?-:pilot on a combat crew . 
at A.lamogordo A:rw;r Air Field, Alamogordo, New Mexico (R. 9). He had com
pleted all or his military, fiying and ground training as a co-pilot in a 
canbat crew of the "5-11" class (R. 15). On 22 May 1945 pursuant to in
structions of Colonel Warren he read to accused paragraph 2., Special Orders 
No. 142, which he said in essence., ordered accused to proceed to a staging 

2 



(75) 


area (R. 9). He also explained the order '1<1S from Colonel Warren and that 
the order entailed overseas movement (R. 9, 10). At the time he read the 
order he explained to accused that he had arrang:d a flight of an aircraft 
for the sole purpose of taking h:i.m to his assigned station (R. 10). He 
had in fact personally prepared means of transportation and a plane and 
pilot were available and ready for dispatch although no flight plan had 
been made •. (R. 9, 10). After reading and explaining the'entire order he 
asked accused if' he would obey the order {R. 10). Accused replied in 
essence "I cannot obeyn {R. 10). Upon repeating the question "again and 
again" accused answered "I cannot" (R. 10). 

On cross-examination witness stated a complete crew (crew number 6o?) 
had been furnished the staging area·but·it was not a completely trained 
crew (R. 13). Flight Officer William E. Scott was the best trained sub
stitute on the base but he was not completely trained nor nearly as well 
trained as accused (R. 13).. He was "the best we had, and I had to meet 
the commitment." (R. 13). In reply to the question why accused had not 
been placed on orders prior to 22 May 1945 witness replied, 

•The 	reason is that I., as Director of Training., and Colonel Warren as 
the Comnanding Ofi'icer., are directly responsible tor furnishing to 
the Staging Areas completely trained crews. As Director of Training 
it is nr:, duty to see that they go to Staging as complete crews. 
Originally, verbally., Lt. Tork had made the statement that he would 
not go. It was nr:, job as Director of Training to supply a qualif'ied 
substitute. That was done immediately to expedite shipnent and 
avoid deleting an entire crew. Then, in order to be assured that 
Lt. George B. Tork was given ever:, opportunity to change his mind 
and to obey·the order., Special Orders No. 142., paragraph 2, dated 
22 May 1945., was written. Does that answer your question?" (R. 13). 

The other members of the crew (6o?) were not on the base on 22 May 1945 
(R. ll). Accused could have complied with the order and would have had 
time to get to Topeka (R. ll). · 

In reply to questions by the court witness stated accused had been 
told •numerous times" the date of departure (R. 16). Before the order of 
10 May was published accused had stated he could not go (R. 15, 16., l?). 
When acou1ed said "I carmot obey" it was witness•· understanding he would 
not go., not that he was physically unable to go (R. 16). In reply to the 
question by defense counsel "Did he say he wouldn't go or he couldn't go?" 
witness replied •He said he wouldn't go, and I had to suestitute another 
man. 'lb.at is the only way I lmsw to answer that. He didn't go." (R. 17).• 

Master Sergeant Donald A. Baldwin testified he saw accused at Alamogordo 
Army Air Field on 22., 23, 24 arid 25 May 1945 (R. 18). 

4. Fot the Defense a 

Mr. Irvin c. Smith, pastor of the Assembly of God Church., Alamogordo, 
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New hlexico, testified he became acquainted with aocus ed in the latter part 
of February 1945 (R. 19). Accused attended services a.this churoh regularly 
and has preached there a number of times (R. 19). His church maintains it 
ia contrary to kill, but in time of war it is left up to the individual's 
oonsoience, and some members have "ts.ken on" military aervioe and aome have 
roi'used (R. 20). Military service does not bar fellowship with the church 
nor does refusal of military service lessen his fellowship (R. 22). Aoouaed 
is not ordained but has exhorter's papers ~nich is the first ot three at•p• 
toward ordination (R. 21). Exhorter's papers under the general plan of the 
ohuroh a.re carried one year. The aspirant i8 then issued a. license for two 
years and upon completion of this period he is eligible for ordination (R. 21). 
In witness• oongregation of from 40 to 80 persons, only aocused and one other 
person besides himself aspired to beoome miniaters (R. 22). He considers 
the aocus ed to be of good character (R. 20). 

Second Lieutena.nt Franklin J. Schaaf, Section Gunnery Officer, testi 
fied he he.s known accused since January 1g45, having become acquainted with 
him through attendance at the u.me ohuroh (R. 23 ). The polioy of the ohurch 
is not to kill, but persons who belong "oan have their own idea of that a.a 
far as they know the bible" (R. 24 ). h'i tness would go into combat if ordered 
(R. 26). The oharaoter of accused is good (R. 24). 

Aooused, after.being apprised of his rights u a witness, eleotcd 
to take the stand and testify under oath (R. 26). His testimony was sub
stantially as follows a 

In the f'irst part of Deoember 1944 he 11sought to seek peaoe with 
God. 11 He then began to realize that at some future time, owing to hia oomba.t 
position, that he would have to participate in the act of killing. On 6 lfray 
1945, on his own initiative, he went to see Colonel ~iarren and told him of 
his religious oonvictions, that it was wrong to kill, and 11sou&ht a solution 
to (hie) problem. 11 Colonel Warren told him that if he had come to him sooner 
he "possibly oould ha.ve gotten (him) out of the Army to join the ministry" 
and then proceeded to tell him that the only thing he knew to do wu what he 
did and that wu "to give me an order through Lt. Colonel Rawle with the fore
knowledge that I oould not fulfill it." Accused then stated, "You see, 
gentl El!len, I wasn't breaking Colonel Warren Is or Colonel Rawl I s order, I wu 
just following one from higher authority, from my God. I was following an 
order that God had laid down for me and it seems to me the only reason for 
that order was to make a. oa.se for me, to be rid of this problem." The 
reason he had not gone sooner to Colonel Warren or to Lieutenant Colonel 
Rawl• and explained his problem was that he anticipated faoing a general 
court-martial and before facing that he wanted to be sure of hia decision. 
He therefore continued with hia training in oaae his deoiaion should be to 
go into oomba.t. On a.bout 3, 4 or 5 May 1S45 he reached the decision that 
it Y10uld be wrong for him to kill and thereupon tre.nslllitted these oonviotions 
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to hia oomma.nding offioer (R. 26,27). 

On 22 May 1945 he was oalled into the office of Lieutenant 
Colonel Rawla who at that time "proceeded to give (him) an order which ha.a 
been read to the court ooncerning (hia) proceeding and reporting to 
Topeka, Ka.n11as" (R. 26). The order "entailed duties which would subsequently 
lead to bombing enemy installations and killing women and ohildren" (R. 30). 
On 23 l'.ay 1945 Colonel Rawls "asked me if I would oomply with the order and. · 
I answered that I oould not oomply with the order" (R. 26 ). 

He is not afraid of going overaeas but is willing and eager to go 
as a chaplain but he 1lmust go in that ca.pa.city" (R. 28). The faot he was 
not on flying status and thought that a plane for transportation was not 
available were not the deciding factors of his disobedienoe (R. 35). In 
reply to the question by the oourt, "Then it was your religious oonviction.s 
alone which compelled you to disregard the order, is that right?'' the ac
ous ed replied, "Yes, sir." (R. 35). 

5. The Specification alleges that the accused on or about 23 May 
1945 willfully disobeyed a. le:wful 00Im1Jalld from Colonel John w. Warren, 
his superior officer,to proceed forthwith from his station at Alamogordo 
Army Air Field, Alamogordo, New Mexioo, to Topeka Army Air Field, Topeka, 
Kansas, reporting thereat 23 I.Tay 1945, preparatory to further movement 
outside the continental limits of the United States, or words to that 
effect. The Specification is laid under Article of War 64. 

The elements of the offense and the proof required for convic
tion thereof according to applicable authority, a.re as followsa 

"(a.) Tba.t the aocuaed· received a. certain oomma.nd from a oerta.in 
officer as a.llegedJ (b) that suoh officer was the accused's 
superior officerJ and (c) that the aoouaed wilfully disobeyed 
suoh oomnand" (l.:CM, 1928, par. 134~)· 

The evidence is cle~r and convincing that on 22 1m.y 1945, Colonel 
John w. Warren, accused's superior officer, by specia.l order, ordered ac
cused to proceed forthwith to the alleged place, reporting thereat on 23 
May 1945, and further that at the direction of Colonel Warren, Lieutenant 
Colonel David G. Rawl• read the special order to accused and explained to 
him th~t it entailed overseas movement. It is a.ho quite clear that ac• 
.ouaed refused to comply with the order and that such refusal was the willful 
intentional de.fie.nee of authority contemplated by Article of 'f'iar 64. The 
accused admitted both receiving the order and not complying with it, ex
plaining his noncompliance solely on the bads that it ·was oontra.ry to 
his religious oonvictioµ.s to kill and that the orders would subsequently 
lead to bombing enemy inata.lla.tions and killing women and ohildren. It 1a 
well settled that it 11 no defense that obedience to the oomma.nd involved
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is a riolation of aocused's religious scruples {!,!CM, 1928, pa.r. 134~)· 

A question preaented by the record warranting discU5sion is the 
legality of the order. If tL1e order had been given "for the sole purpose 
of increuing the penalty for an offense" which it was expected the accused 
mi~ oommit the order would ha.ve been unlawful and violation thereof not 
punishe.ble ur.der Articlo of War 64 (i~C:M, 1928, par. l34~J CM 219946, ~. 
et al, 12 B.R. 317, 1 Bull, JAG 18)• .A1J. analysis of this proposition of 
r-Tndioatea that, strictly construed, it applies to a. situation where 
superior authority expects the inferior authority to commit an offense, 

· 	IJli in order solely to expose too latter to a punishment greater tha.n that 
provided for the expected offense, the superior authority issues a direct 
order. the reason for this rule is clur. It is to prevent the issuance 
of orders which are solely to persecute military personnel. It is not to 
prevent the issuance of orders primarily aimed at obtaining performance of 
military duty or maintaining aiscipline (CM 281923, Hosford). 

The evidence in this case discloses that prior to the issue.nee of 
a.ny order to the accused to proceed to Topeka, Kansas, the accused ha.d a con
ference with Colonel ,farren, his commanding officer, and explained to him 
his "problem" which had arisen by reason of his alleged religious convic
tions. The conference apparently resulted from accused's expectation that 
orders would be issued shortly requiring him to proceed to a staging area 
in preparation for overseas movement. This e.otion on the part of accused 

•with 	its a.ttending circunJ.Stancea raia N a strong inference that Colonel 
i'fe.rren was advised ti1at if he issued e.ny order oon"Crary to accused I s re
ligious convictions the accused intended to disobey such order, Ho ordera 
were issued to accused at this time and he committed no offenses for which 
he wu punishable. Tho most that oan be said is that by his action a.oou.sed 
had advised nis comrr.anding officor in advance the position he intended to 
take if any orders were given him contrary to hia interpretation of hio re
ligious oonviotions. Having acoused 1s 'intended position in mind, and owing 
to the m,a.,.ssity of immediately sending comphte crew, to the staging area, 
the other members of his crew were directed by special orders to report to 
Toveka, Kansas, a.nd a substitute was sent in plaoe or aoouaed. Colonel 
'i{arren was then in the position where if he gave accused a direct order 
&nd he refused to obey it the disobedience would not interfere with the 
other orew members a..nd if' a.ooua ed a.id obey 1t the crew would benefit by 
hia long tr&ining. ~uoh was the ·ata.tua of ma.ttera when on 22 May 1945 
a.ocuaed wa.s ordered to proceed to Topeka., Kansas. 

It is apparent that under theae circumstances the order to pro
ceed to Topeka. was not given to persecute aocu,ed but given to obtain per
formance of uuty by aooused or his refusal so to do. In a recent Board 
of iteview opinion where a co::nma.nding officer after having previously sought 
by persuasion and tact to induce an accused to perfonn a military duty and 
later gave him a direct order that the ms.tter might be brought to a head 
a.rd grounds furnished for pu.'1iahi~g aooused if he refuaed to obey, it wu 
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held that if the order wa.s not issued "for the,sole purpose" of exposing 
aooused to greater pur.ishment but was merely t-o expose him for the first 
time to pwrl.shment if he refused to perform duty properly expected of him, 
the order was legal .(CM 281923, Hosford). To hold otherv{ise, that suoh 
e.dvanoe knowledge on the pa.rt of the oomma.nding offioer would preclude him 
from issuing orders requiring aooused to perform military duties for whioh 
he had been trained, is contrary to reason and common sense. Taking such 
holding to its absurdity it would permit a member of the military establish
ment, who foreseeing the probable issuance of an order odious to him, to 
advise his superio~ officer of his intemed refusal and· thereby escape 
performance of suob. order when issued. Accordingly, in our opinion thia 

· 	order was legal and was a proper and neoessa.ry exercise of oornmand func
tion. 

6. War Department records disolose that this officer is 24 years of 
age, married and is a high school graduate. In oivil life he was employed 
£or 1-1/2 yea.rs by a steel manufaoturing concern and £or six months by the 
Society for Correct Food Preparation, his duties in the latter position 
consisting of the demonstration and sale of utensils used in the prepara
tion of food and the giving of health and food preparation lectures. He 
was inducted in the aernoe on 1 Ootober 1942 and was appointed a temporary 
aeoond lieutenant in. the Anq of the United States on 27 June 1944. 

7. The court wu legally oonstituted and had juriadiotion of the &o• 
ouaed and the.offense. No error, injuriousl7 affecting the substantial 
rights ot the a.oouaed were oommitted by the court during the trial. In 
the opinion of the Boa.rd of Review the reoord of trial is legally sutfioient 
to supports the findings &Dd th9 • entenoe and to warrant oontirmation of the 
sentence. Di1mi11a.l ii t.uthorbed upon oonviotion of a violation of Artiole 
of We,: 64•. 

(On Leave) , Judge Advooate 

~ eef. ~6• Judge Jdvooate 
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SPJGK - CM 283352 	 1st Ind. 

B} .A$F. JAGO. Washington 25., D. C. 

TOa The Secretary of War 

l. Pursuant to Executive Order No. 9556., dated May 26., 1945., there 

are transmitted herewith for your aotion the record of trial an:l the 

opinion of the Board of Review in the oa.se of Second Lieutenant George B. 

Tork (0-780767). Air Corps. 


2. Upon trial by general court-martial thi1 offioer pleaded not guilty 

to and was found guilty of willful disobedience of a. superior officer in 

violation of Article of War 64. No evidenoe we.a introduced of any previous 

oonviction. He was sentenced to be dismissed the aervioe., to fortei t a.11 

PfA-Y and allowances due or to beoOllll!I due., and to be .confined a.t ha.rd la.bor 

for ten (10) years. The reviewing authority approved the sentence but re

duced the period of confinement to one (1) year., and forwarded the reoord 

of tria.l for action under .'..rticle of liar 48. 


3. A summary of the evidence may be found in the ·accompanyi:ng opinion 

of the Board of Review. I concur in the opinion of the Board that the 

record of trial is legally sufficient to support the findings and sentence 

and to warrant confirmation of the sentence. 


On 22 J.B.y 1845., Colonel John Y{. Warren., accused's commanding 

officer., to whom he had previously explained his religious con:viotiona 

alld his intent·to disobey any order contrary to them., nevertheless directed 

accused to proceed forthwith to Topeka.., Kansas., preparatory to ·further 

movement outside the continental limits of the United States, reporting 

thereat on 23 May 1946. The other members of accused's airplane combat 

crew had been given the same order on 10 May 1945., but., owing to his previous• 

ly expressed intention that he would not comply with suoh order, his 1'.Wll8 


had been omitted from the list. Accused refused to com.ply with the order, 

explaining his refusa.l to obey on the ground that the order would subsequently 

lee.d to bombing enemy inatallatiorus a.nd killing women and children, contrary 

to his religious conviotiona. 


Willful disobedience of a superior officer is a serious military 

offense., ··Accused offered no defense for his disobedienoe except his alleged 

religious convictions., and theae convictions were asserted only upon com

pletion' of a long and expensive period of training and when overseas combat 

service was imminent. I recommend that the sentence as approved by the 


-reviewing authority be confirmed., but that the forfeitures be remitted., 
that the sentence a.a thus modified be ordered executed., 8lld that a. United 
States Disciplinary Barra.eke be designated as the place of confinement. 

4. Inclosed is a form of action designed to carry into execution 

the foregoing recoromendation should it meet with your approval. 


~~ ~ 
2 Inola 	 ~ON C:. CRAUm 

1. Recor~ of trial Major Genera.l 
-~~.!.!?~~---	 8 ·t~Atd~e Advooa.te Genera.! 

( Sentence asapproved by reviewing authority confirmed but.forfeitures rendtted 
As modified executed. GCW 429, 28 Aug 1945). .' 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN-CM 	283357 

UNITED STATES ) THE CAVALRY SCHOOL 
) 

v. ) Trial by G.C.M., convened at 
) Fort Riley, Kansas, 2 and .3 

First Id.eutenant MALCOIM ) July 1945. Dismissal. 
DAVIS (0-1030872), Cavalry. ) 

OPINION of the BOARD OF REVIEW' 

LIPSCOMB, 0 1 CONNOR and MORGAN., Judge Advocates 


1. The Board of Review has examined the record or trial in the 
case of the officer nan:ed above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHA.~E: 	 Violation of the 93rd Article of War. 

(:finding of not guilty). 


Specification: (Finding of not guilty). 

ADDITIONAL CHARGE: Violation of the 95th Article of War. 

Specification 11 In that First Lieutenant Malcollll Davis, 
Cavalry, attached unassigned Cavalry Replacement Pool, 
Cavalry Replacement Training Center, Fort Riley,.Kansas, 
did, at Fort Riley., Kansas, on or about 25 'May 1945, 
with intent to deceive Lieutenant Colonel John F. 
Snider, IGD, Investigating Officer, officially state 
to the said Lieutenant Colonel John F. Snider that he 
had gone to Junction City, Kansas, once on 24 May 1945., 
at about 2200 hours, which statement was known .by the 
said First Lieutenant Malcolm Davis to be untrue, in 

. that he had., in fact, been in Junction City., Kansas, 
at or about 1330 hours on said date. 
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Specification 2: In that First Lieutenant Malcolm Davis., 
Cavalry, attached unassigned Cavalry Replacement Pool, 
Cavalry Replacement Training Center., Fort Riley, Kansas, 
did., at Fort Riley, Kansas., on or about 25 May 1945., with. 
intent to deceive lieu tenant Colonel .John F. Snider., IGD, 
Investigating Officer, officially state to the said Lieu
tenant Colonel John F. Snider that he did not at any time 
on 24 May 1945 visit Miller's Bar on East 7th Street, 
Junction City., Kansas., 'Which statement was known by the 
said First Lieutenant Malcolm Davis to be untrue., 1n 
that he had., in fact, visited said Miller's Bar on said 
date. 

The accused pleaded not guilty to all Charges and Specifications. He was 
found not guilty of the Charge and its Specification., but guilty of the 
Additional Charge and ta, Specifications thereunder., and was sentenced to 
be disr.aissed the service. The. reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War /.B. 

J. The evidence for the prosecution shows that., on 25 May 1945, 
Lieutenant Colonel John F. Snider., Inspector General, Cavalry Replace
ment Training Center., Fort Riley, Kansas, in the course of his official 
duties, made an investigation into certain conduct of the accused which 
had occurred on the preceding dq (R. 72., 73). ,A.t't,er being apprized o! 
his right to remain silent or make a statement with reference to the 
matter under investigation., the accused elected to answer certain questions 
propound.ad by Lieutenant Colonel Snider (R; 73). In recounting the events 
of 24 May 194.5., the accused asserted that he attended the boxing matches 
which were held on the post in the early evening., that he then went to 
his barracks, spoke to the 11orderly clerk", and, about :2200 hours, went : 
tor the first ti~ that day to nearby Junction City. The accused further 
represented that at no time on 24 May 1945 did he visit Miller's Bar in 
that city (R. 73-75; Eros. Ex. D). 

These statements were contradicted by the tastimoey o! several 
of the Vii tnesses for the prosecution. Mrs. Ethel Mae Roth., who, as 
owner of Miller's Bar, had cashed several checks for the accused., found 
him waiting in front of her residence in Junction City at about l:30 
o'clock on the afternoon of 24 May 1945. Together they_,Proceeded to 
Miller's Bar, ·mere, after tald.ng care of 11a check [sh§/ was holding on
him", he sat in a booth with 11soim soldiers" and remained until 4:30 or 
5:00 o'clock. Mrs. Roth., in order to fix the date of these events, had 
"checked everything" and recaµed., particularly., that the "little girl" 
who waited on the accused at the bar worked on 24 May but not on the 
preceding or following day (R. 82-84). Her statements were verified by ' 
Mrs. Florence Davis., the "little gl.rl11 referred to., who had noticed the 
accused enter the Bar a few minutes after four 0 1 clock on the afternoon 
in question. :Mrs. Davis likewise remembered that., .on 25 May 1945., she 
was interrogated Td. th respect to the incidents of the day before 
(R. 801 81). 
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Privates Walter P. Grzanka and Orlen E. Griffin, the soldiers 
mentioned, recollected that they were in the accused's presence at 
l,fi.Uer•s Bar for about two hours. The three engaged in conversation and., 
accordi~ to Private Griffin, drank bear together (R. ?6., ?9). Griffin., 
who was starting a period of furlough that day., left the others in Miller's 
Bar, went to the station, and boarded a six o'clock train for his home 
{R. '79., 80). Shortly a.ft.er Griffin's departure, the accused and Grzanka 

le!t the tavern together. They were later "picked * * * up" by the Mili 

tary Police and., about midnight., were returned to camp (R. 77, ?8). 


The accused, around elaven o I clock on the montlng of 25 May 

1945, called Mrs. Roth by telephone and said, "I wasn't in your place 

of business yesterday". To her quesµons "What is wrong? Are you in 

trouble?", he replied 11Yes, lots of trouble" (R. 84). 


4. The evidence for the defense concerned his whereabouts on 
24 May 1945 and his past ~haracter and record. First Lieutenant Padro J. 
Contreras., who had first met the accused in Officer Candidate School at 
Fort Riley in August., 1942., testified by deposition that he was Assistant 
Athletic and Recreation Officer of the F.i.rst Regiment at "CRTC" am, on 
24 May 1945., was engaged in making arrangements for certain boxing matches 
to be staged on the post that evening. Lie~tanant Contreras saw the ac
cused at Barracks 2003 "two or three tirres" between 1300 and 1700 hours on 
that Thursday afternoon and, on one or these occasions., talked with him 
about acting as referee for ona of tm matches. About 1955 hours at The 
Service Club, Lieutenant Contreras again conversed with the accused. The 
•tights" lasted .from 2005 until 2135 and, f'rom a subsequent conversation,· 
Lieutenant Contreras was impressed with the accused• s vivid recollection 
of' the details of the matches, such as "the jabs., the decisions, * * * 
even as to the color of trunks that the person wore, with the exception 
o.f the last fight. Ha had no knowledge of the last fight". Lieutenant 

Contreras was not prepared to state that the accused was in the "CRTC" 

at 1300 or any other specific hour on 24 May 1945 {Def. Ex. 1). 


Private First Class Wilbur Wi.JJ1ams, Orderly for Officers• 

Barracks 2003, saw the accused at the Barracks "about three times" be

tween one and i'lve o'clock ~ing the afternoon of 24 May 1945 (R. 100). 

The •rest of the boys" who worked in the Barracks planned to go fishing., 

and tm accused, about 3 :45, prepared a map directing them to a certain 

.fishing place (R. 101., 107). While acting as •c. Q. 11 in the Barracks 

building later that evening, Williams, about ten o'clock., spoke brief]Jr 

with the accused., who appeared to be •dressed in such a manner to go to 

town" (R. 10:2). Because Williams was away from canp on a three day pass 

on Monda7., Tuesdq., and Wednesday of that week and substituted as "C.Q." 

tor another soldie:t- on the following day., he could state without eqlivo

cation that the events which he related occurred on Thursday., 24 ~ 1945 

(R. 102., 106). · . 


The accu'!led se·rved in Major Byron P. Sad1er 1 s organization from 
· March, 1941, to July or August., 1942, and., according to M.a,jor Sadler., was • 
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a superior instructor in dismounted drill as well as an excellent 

platoon sergeant. The accused's reputati:on was good and, Vlhen he 

applied for Officer Candidate School, Llajor Sadler approved his appli 

cation and gave him a rating of excellent (tl. 108). The accused's 

"66-111 Form shmved one rating of "Satisfactory", one of "Very Satis

factory", and six of HExcellent" (Def. Ex. 2). Anna Louise Davis 

testified that she had beai married to the accused for seven and a 

half years, and that four children were born of tba union (R. 111). 


The accused, after his rights relative to test:i..fyine or re

maining silent had been explained,elected to make a sworn statement as 

to Charge I and its Specification and to remain silent as to the Addi

tional Charge and its Specifications. Since he was found not guilty of 

the Charge and the Specification thereunder, none of his testimony rela

tive thereto will be narrated. He recounted his military record, in 

effect, as follows: 


He enlisted in the Anny in 1935 and served as a member of the 
]4th Infantry for two years in the Panama Canal Zone. After this term of 
service he re-enlisted in 1938, at Fort Sam Houston, Texas, and served 
with the 9th Infantry until he received a discharge, by purchase, on 9 
September 1939. He obtained c:i.vilian employment in San Antonio, Texas, 
and joined the 12th Cavalry, a National Guard Unit. After its mobili 
zatiqn on 18 November 1940, he served as an instructor of inductees,' a 
section sergeant, "fire closer" sergeant, and, finally, platoon sergeant. 
He completed Officer Candidate School at Fort Riley in October, 1942, was 
assigned as platoon leader in Troop 11G11 of the Fifth Regiment, First 
Caval:ry Division, and, with this organization, we.-rit overseas. He re
mained in Australia :for a time, moved to New Guinea, took part in the 

· landing on Los Negros on 'Z1 February 1944, and there engaged in combat 
vd. th his squadron. Prior to his battle experience he had su:f.fered an 
attack o.f meningitis, as a result of which he was hospitalized and of
fered. an opportunity to return to the United States. He urged the 
Division Surgeon, however, to allow him to take part in combat with his 
unit. He again entered the hospital 11af'ter combat" and was subsequently 
returned as a patient, with a diagnosis of psychoneurosis, to the States. 
At Brooks General Hospital he was given an opportu."'lity to retire but, be
cause of his extensive service in the Arrr.y which he "hated to lose11 , he 
requested that he be retained. His diagnosis was changed to "combat 
fe.tigue" and, af'ter a period of limitad service for three months, he 
reverted to general duty status on 27 February 1945. Since his re
assignment to Fort Ri.ley, he has experienced recurrent attacks o.f malaria 
for which he has taken one atabri.ne tablet a day. He has been in quarters 
since 16 March 1945, "not doing anything" (R. 112-114). 

5. Specification l ·of the Additional Charge alleges that the ac
cused did, non or about 25 May 1945, with intent to deceive Lieutenant 
Colonel John 1". Snider, IGD, Investigating Officer, officially state*** 
that ha had gone to Junction City, Kansas, once on 24 May 1945, at about 
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2200 hours, uhich statement was known by the f:accusedJ to be untrue, 
in that he had, in fact, been in Junction City, Kansas, at or about 
1330 hours on said date". Specification 2 of the Additional Charge 
alleges an identical offense, in that the accused, at the same time 
and place and to the same officer, i'alsely stated 11that he did not at 
any time on 24 llay 1945 visit Miller I s Bar on East 7th Street, Junction 
City, Kansas * *· *" • These oi'fenses are set forth as violations of 
Article of War 95. 

The accused, beyond question, made the alleged statements. In 
addition to Lieutenant Colonel Snider's uncontroverted testimony that, 
during too oourse of an official interview, the accused asserted that his 
only trip, at about 2200 hours, to Junction City on 24 May 19451 did not 
include a visit to Miller's Bar, the court had before it the accused' a 
sworn statement which included these representations. The only question 
remaining relates to their truth or falsity. 

There is compelling evidence that the accused.was, in fact, 
present at 15.ller I s Bar during the afternoon hours of 24 May 1945. Mrs. 
Roth, tt..e proprietress, was able to recall in considerable detail the 
events of that afternoon: hOlT the accused met her in front of her apart 
ment about 1:30; how, after proceeding to her tavern, he took care of a 
check which she had been holcing; and how he remained in her establishment, 
drinking beer with 11soldiers", until 4:30 or 5:00 o'clock. The accused 
was apparently well known, as 111Iickey11 ., to l.1rs. Hoth and her employees, 
and there is no reason to doubt their ability to identify him. Nor should 
any real doubt exist as to the positive character of their statements 
that these events occurred on 24 May. Because Mrs. Davis worked on that 
day, but not the preceding or following day, and because she was inter
rogated on 25 Nay, she was able to fix the date beyond any peradventure 
of mistake. Mrs • .R.oth, in this connection, had "checked everything". 
She, too, recalled that the "little girl"., apparently Mrs. Davis, who 
''was working for me * ~- -i:- the day that Ll.eutenant Davis was in the bar" 1 
did not work the day before or after and remembered distinctly that., 
on the morning of 25 May, 11Mickey11 called by telephone to warn that., 
because he was in trouble in connection with the events of the pre
ceding day, nothing should be said to disclose his presence at .Miller's 
Bar. Such circur.istances are calculated to impress a particular date 
on the mind. Also significant in this respect was the testimony o:f 
Private Griffin. Since he left for home on i'urlough on 24 May., it 
appears highly improbable that he should have been mistaken about the 
date. 

Lieutenant Contreras and Private Williams., witnesses for the 
defense., asserted that the accused spent a portion of the afternoon 
and evening of 24 May at camp. Both encountered the accused at his 
barracks on two or three occasions between one and five o'clock. In 
the early evening Contreras talked with the accused at the Service 
Club and later saw him ·at too camp boxi.ng matches. Williams., who 
was able to establish the date as Thursday., 24 May., because it followed 
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his return to camp after a three day pass, again met and briefly con
versed with the accused at about 2200 hours. Should the truth of such 
evidence be conceded, it is not necessarily inconsistent with that · 
adduced by the prosecution. hlrs. Roth stated unequivocally that she 
and the accused entered Miller's Bar about 1:30 o'clock and was of the 
opinion that he remained there until 4:30 or.5:00. Since, however, the 
other witnesses for the prosecution did not see him in the Bar until 
well after mid-afternoon and since, according to Mrs. Davis, he entered 
the bar shortly after she reported for work at four o'clock,. it is 
possible that, as contended by the defense, he spent some time during 
the course of the afternoon at his barracks. Private Grzanka and the 
accused apparently separated vlhen Grzanka returned to camp "to pick 
up a girl", and nothing appears to refute the possibility that the ac
cused, too, was at Fort Riley during the evening, as attested by Lieu
tenant Contreras and Private Williams. 

In view oi' the explicit and convincing character of the pro
secution's evidence and after a 1'ull appr,µsal of the facts and in
ferences suggested by the defense testimony, the Board of Review is 
impelled to the belief that the record establishes., beyond any reasonable 
doubt, the presence of the accused in Miller's Bar on the afternoon of 
24 May 1945. It follows that the statements which form the bases ot 
the present allegations were falsely made. That the accused's mendacity 
was intentional is revealed by his telephone call to Mrs. Roth on the 
i'ollow.i.ng morning to solicit her cooperation in concealing the truth. 
The alleged intent to deceive was clearly shown. Such conduct, deceit
ful and perjurious in character and occurring in the course of an of
ficial interview nth a superior officer, seriously compromised the 
accused• s standing as an officer and gentleman and manifestly violated 
Article of War 95. Par. 151, M.C.M., 1928. The evidence supports the 
findings of guilty. 

6. The accused is about .31 years of age and is married. He first 
enlisted in the Army on 16 October 1935 and, ai'ter an honorable dis
charge with a rating of "excellent", re-enlisted on 5 February 19.38. 
From this second· enlistment he was honorably discharged on 9 October 
1939 with a rating of "very good". Ai'ter his third enlistment on l8 
November 1940, he was cormnissioned a second lieutenant on 'Z9 October 
1942, and was promoted on 12 May 1944 to the rank of first lieutenant. 
He was awarded the Combat Infantryman Badge, ef.fective .30 June 1944. 
Hospital records indicate that he suffered from meningitis and malaria 
while in the South V{est Pacific. By orders issued on 6 r.ecenber 1944 
at Brooke General Hospital, Fort Sam Houston, Texas, following a 
diagnosis of neurophysical exhaustion, he was placed on Temporary 
Limited Service for three months. 

?. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
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. 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence and to 
warrant confirmation thereof. Dismissal is mandatory upon conviction 
of a violation of Article of War 95. · 
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SPJGN-CM 283357 	 1st Ind 
Hq ASF, JAGO, Washington 25, D. C. 
TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556., dated 23 ].lay 1945., there 
are transmitted herevd.th £or your action tlie record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Malcolm 
Davis (0-1030872)., Cavalry. 

2. Upon trial by general court-martial this officer was found guilty 
of making two false official statements., in violation of Article of War 95. 
He was sentenced to be dismissed the service. The reviewing authority ap
proved the s entence and forwarded too record of trial for action under 
Article of War 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board ·of Review 
that the record of trial is legally sufficient to support the fi.ndings and 
sentence and to warrant confirmation thereof. . 

The accused, at about 1:30 o'clock on the afternoon of 24 May 
1945, went into J.uller•s Bar in Junction City., Kansas., and was there seen 
by several persons. The following morning., during the course of an offi 
cial investigation by too Inspector General of the Cavalry Replacenient 
Training Center., Fort Riley Kansas., ha"Vi.ng been warned of his rights under 
Article of War 24., the accused, in a sv,orn statement represented that his 
only trip to Junction City on 24 1:ay 1945 was made at about 10:00 p.m. and 
did not include a visit to Miller's Bar. 

The accused's record shows two periods of enlistment in the Arrrr:, 
prior to his current enlistment., resulting in almost nine years of service 
up to the time of his trial. He was corranissioned a second lieutenant on 
29 October 1942, served overseas for nearly 15 months Yd.th the First 
Cavalry Division, and engaged in combat in New Guinea and Los Negros. He 
was awarded the Combat Infantryman Badge., ef.fective 30 June 1944. While in 
the Southwest Pacific he suffered from meningitis and malaria., and., in late 
1944, was returned to tm United States as a patient. After a period of 
three months limited service., he reverted to general duty status on ':ti 
li'ebruary 1945. Although bis conduct in making two f'als e official state
ments cannot be condoned., hie prior meritorious service suggests clemency. 
I accordingzy- recommend that the sentence of dismissal be confirmed but . 
suspended during good behavior. 

4. Inclosed is a form of action designed to carry into execution the 
. foregoing recommendation., should it meet with your approval. 

~ 
2 	Incls MYRON C. CBAMER 

Incl 1 - Raco rd of trial Major General 
Incl 2 - Form of' action The Judge Advocate General 

( Sentence confinned , but Sl:tspended during good behavior. ocw 389, lO Aug i945 ) 
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WA.R DEPARTJ,iENT 

Arrrry Service Forces 
In the Office of Tha Judie Advocate General 

Washington, D. c. 

SPJGQ - CM·28JJ66 

AFMY GRCXJND FORCES 
UNITED STATES ) REPLACEMENT DEPOT NO 2 

) 
v. ) Trial by O.C.M., convened at 

Captain CYRIL V. WETHINGTON 
) 
) 

Fort Ord, California, 9 July 
1945. Dismissal and total 

{0-1166647), Field Artillery. ) · forfeitures. 

OPINION of the BOA.RD OF REVIEW 
ANDREWS, BIERER and HICKMAN, Judge Advocates. 

1. The Board of Review bas examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocata General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHA.RGE I: Violation of the 96th Article of War. 

Specification 1: In that Captain Cyril V. ,'lethington, Escort Sec
tion, Headquarters Anny Ground Forces Replacement Depot No. 2, 
Fort Ord, California, was at Monterey, California, on or about 
30 June 1945, drunk in his quarters at 284 Laina Street. 

Specification 2: In that Captain Cyril V. Wethington, Escort Sec
tion, Headquarters Anny Ground Forces Replacement Depot No. 2, 
Fort Ord, California, did, at Fort Ord, California, on or about 
30 June 1945, wrongfully unfit himself for the full performance 
of his military duties by having consu.rned excessive amounts of 
intoxicating liquors. 

CHARDi:: II: Violation of the 61st Article of War. 

Specification: In that Captain Cyril V. Wethington, Escort Sec
tion, Headquarters Anny Ground Forces Replacement Depot No. 2, 
Fort Ord, California, did, without proper leave, absent himself 
from his organization at Fort Ord, California, from aboat 27 
June 1945 to about 30 June 1945. 
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He pleaded guil.ty to and was .found guilty o.f all Charges and Specifi 
cations. Evidence of one previous conviction by general court-martial 
was introduced, for failure to repair on .four separate days to his place 
of duty, in violation of Article of War 61, and for failure to obey the 
lawful order of' a superior officer, in violation ot Article or War 96. 
He was sentenced to be dismissed the service and to .i'or.i'eit all pay and 
allOl'lances due or to become due. The reviewing authority approved the 
sentence and forwarded the record or trial for action under Article of 

. War 48. 

3. The accused had been a member of the Escort Section, Army 
Ground Forces Replacement Depot No. 2, Fort Ord, California, since 
December 1943 (R. 7). He left with a shipnent ot troops, on 19 May
1945 (R. 7). He reported in from the trip at the adjutant I s office 
at 0200 on 26 June 1945 (R. 8). At 0615 on 26 June 1945 the accused 
ami.kened Captain McLaughlin, who was on the T-6 training committee at 
the depot, to which the accused was assigned when he was 11not absent 
on shipnent" (R. 9). Captain McLaughlin excused the accused from duty 
on 26 June 1945 at the accused's request so that he might "take care o.f 
personal affairs" (R. 9, 10). The accused never reported to the T-6 
training committee after 26 June 1945 and Captain McLaughlin did not 
authorize him to be absent at any other time than 26 June 1945 (R. 10). 

On 30 June 1945 First Lieutenant Hanson of the Military Police 

Company at Fort Ord, California, received instruction from his company 

commander to go to the "residence" or the accused in New Monterey, 


' arrest the accused., and bring him to the Provost Marshal's Office (R. 10, 
11). He arrived at the "residence" ~f the accused at 1145 and ns es
corted by the accused's lrl.fe to his bedroom (R. 11). The accused was in 
bed •.1/"irst Lieutenant Hanson touched the accused., who immediately awoke, 
and told him that he was under arrest and to get his clothes and come 
with the arresting officer (R. ll). The accused said, 11All right", and 
came out fully dressed in about five minutes. He rode to the post in 
First Lieutenant Hanson's jeep (R. 11). The latter officer took the 
accused to the Depot Provost Marshal's Office, where they arrived at 
1210, and then tC> the Second Regimental Dispensary, where they arrived 
at 1215, and reported to Lieutenant Colonel Schmitz, the· Depot Surgeon 
(R. 11). First Lieutenant Hanson observed the condition of the accused 
"at his home"., and testified, "His face 198s .flushed, and vmen he spoke 
his voice seemed thick. He could understand me. He was able to compre
hend. His eyes were bloodshot" (R. 11). In his opinion the accused was 
drwlk but he was not disorderly or troublesome (R. 12).. . 

Lieutenant Colonel Schmitz, Surgeon at the Anny Ground Forces Re
placement Depot No. 2, saw the accused in his office at approximately 
1210 on .30 June 1945 (R. 12., 13). At this time he gave the accused a 
sobriety test. The accused said that he had had a fevr drinks that day 
but was reluctant to let Lieutenant Colonel Schmitz smell his breath. 
His breath smelled alcoholic. The accused placed his heels together and 
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his anns out as directed. He then gave a sudden start and asked why he 
was doing this, and was informed that he was being given a sobriety test. 
He "pass pointed., ~~"* that is., he missed his nose" when told to touch 
his nose with his right and then his left index finger. Upon being 
told to walk down the hall., the accused "made a deliberate gesture., 
bringjng hls back rigid and came to a position of attention". He 
crossed his legs and became tan0led doing left about face but succeeded 
in doing a corrdct right about face. He stagGered and weaved from side 
to side when told "to walk up a board" in the center of the hall. The 
accused I s eyes were 11hemorrhae,ic 11 ; 11 the pupils were contraeted and re
acted sluggishly to light". Vihen asked the date the accused said 1129 
June". He did not remember Lieutenant Colonel Sch'Tlitz. The accused said 
that he did not remember getting a similar test on anotter occasion and 
when asked whether it was in the same office he said "No" and that it 
was down the hall. In the opinion of Lieutenant Colonel Schmitz the 
accused was drunk and "not able to perform full military duties" (R. 13, 
14, 15). The accused 'ffliS 'then placed in confinement under Military 
Police guard (R. 12). 

The Morning Report ot Headquarters., Anny Ground Forces Replacement 
Depot No. 2, for 2 July 1945 showed the accused as nny- to AYIDL 0730 as of 
27 June 1945n and for 1 July 1945 as •AWOL to con£ this depot 1230 as of 
30 June 1945 Charged Violation 61st AW awaiting trial" (R. 16; Pros. Ex.l). 

4. The accused., after having his rights explained to him, elected 
to make a sworn statement (R. 18). He is 43 years of age and served in 
the Aney as an enlisted man fi'om 12 January 1923 to 18 December 1925 and, 
from February 1927 until he was cormnissioned as a second lieutenant in 
July 1942 (R. 19). As an enlisted man the accused had a permanent warrant 
as technical sergeant under date of 1 March 1941 (R. 19). He was com-. 
missioned upon graduation from Class Number 21 Field Artillery Officer 
Candidate School, Fort Sill, Oklahoma (R. 19., 20). The accused -was pro
moted to first lieutenant on 19 October 1942 and to captain on 19 April 
1943 (R. 20). Since 12 December 1943 he has been in the Escort Section, 
Fort Ord, California and has made seven trips as Escort Officer (R. 20). 
He lef't on the last trip on 19 Lay 1?45 and returned on 25 June 1945 
(R. 20). Upon his return from this last trip, the accused signed in at 
the adjutant1 s office and was excused from duty on 26 June 1945 (R. 20). 
He was absent from duty because he njust started drinking and got a little 
too much, and failed to come back". (R. 20, 21). In 21 years in the Anny 
the accused ns only in trouble one other time because of drinking, and 
has learned a lesson (R. 21). If given .an opportunity to continue in.the 
service he would be able to overcome the drinldng problem (R. 21). As an 
officer he has never been punished under Article of War 104 (R. 21). The 
accused makes his hane with his wife in Ne-r1 Iuonterey., California ( R. 20). 

Major Koehler, a. w:J.tness £or the proseci.;.tion, was recalled and testi
fied for the accused. He is the accused's irr>.mediate superior in the Es
cort Section (R. 16). He has knoffll the accused since March or April 1944 
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and has been in charge of the Escort Section since April 1945 (R. 16). 
The reports of the accused's performance of duty on trips have been ex
cellent and "the officers under whom he has served have been more than 
satisfied with his perfo:nnance of duty" (R. 16) • 

. 
Lieutenant Colonel Burton ·testified that he has been an officer in 

the Escort Section for 22 months and has kno'Wn. the accused since December 
1943 (R. 17). In May and June 194-t& the accused was recommended to him as 
adjutant· on a shipnent. He selected the accused as adjutant and during 
the 35 days of the trip "that he was acting as adjutant he did an ex
cellent job and I had no complaint" (.R. 17). 

The accused's )'/'DAGO Form No. 66-1 was adnitted in evidence. It 
showed efficiency ratings of superior and excellent from l September 
1942 to 27 November 1944 and very satisfactory from 28 November 1944 to 
30 Jurie 1945 (R. 18; Def. Ex. 1). Under date of 3 February 1944 the 
accused received a commendation from Colonel Lewis F. Acker, Chemical 
Warfare Service, 11for exceptionally meritorious and efficient perfor
mance of the essential and arduous duties of Transport Personnel Officer" 
(R. 18: Def. Ex. 2). 

5. The accused officer pleaded guilty to, and was convicted of, 
being drunk in his quarters, and wrong.f'ully unfitting himself for the 
full performance of his milltary duties by consu'lling excessive amounts 
of into:xicating liquors in violation of .Article of War 96, and of being 
absent without leave from 27 June 1945 to 30 June 1945 in violation of 
Article of Vfar 61. The evidence shows that the accused returned .from a 
trip on 26 June 1945 and "ff8S excused i'rom duty for the remainder of that 
day. He was absent w.i. thout leave .f'ran his organization at Fort Ord., Cali
fornia, from 2? June to 30 Jt1ne 1945. On 30 June 1945 a l.!illtary Police 
officer, acting under orders., arrested the accused in the residence occu
pied by the accused and his Wife in New Monterey, C81ifornia. At this 
tbe the accused was drunk. Upon his return to Fort Ord the accused was 
given a sobriety test and in the opinion ot the medical officer he was 
drunk and not able to perform full milltary duties. · 

Specification l of Charge I charges the accuaed with being drunk on 
30 June 1945 "in his quarters at 284 Laine Street", Monterey, California. 
The drunkenness here charged was caused by the same consumption of ex
cessive amounts of intoxicating liquor which rendered the accused unfit 
to perfonn full military duty as charged in Specification 2 ot Charge I. 
It is unnecessary to determ.:i.ne whether this constituted an improper 
multiplication of charges· (MCM, l92S., par. 2?), tor, in any event, the 
accused was not prejudiced there'b7, since improper multiplication of 
charges affects on'.cy the sentence, not the legality of the findings 
(MCM, 1928., par. 80!; MCM, 19211 par. 66; CM 2513701 Blanton, 33 BR 2211 
226), and the sentence in the ins~nt case is authorized tor either 
offense. 

With further rei'erence to Specification 1., Charge I, it is not clear 
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exactly what is meant by "quarters at 284 Laine Street". The evider.ce 
fails to show of what these 11 ql!B.rters" consisted, whether they were pro
cured by the Army or were accomodations in a private dwelling which the 
accused himself had obtained. One witness, the Military_ Police lie·Jten
0nt »no was sent to arrest accused, "twice referred to such place as the 
accGS6d 1s "residence" (R. 10, 11). Defense counsel, in examining accused, 
referred to the place as accused's "home in ,\ionterey" (R. 20). The record 
is othervri.se silent as to the exact character of the· place at 11 284 Laine 
Street". The allegations and the evidence do show, however, that the 
place was not on a mill tary post. This factor would not affect the find
ing of being 11 drttnk in quarters" for in a.: 236309 Eason, 22 BR 375, where 
the accused was also found g~ilty of such offense, the record shows that 
his 11 c1uarters" consisted of a room in a private hotel which was not assigned 
to h.iJn as quarters and which was not within the command area of his or
ganiza tion. Upon the state of the present tecord of trial, including 
accused's pleas of guilty, it is clear that the findincs of guilty of 
this Specification, as well as of the other Specifications and of the 
Charges, are fully sustained. 

6. V,ar Department records show that the accused is 43 years of age, 
married and h.:.s one child. He is a native of Kentucky and a resident of 
Paso Robles, California. He attended high school for two years but did 
not graduate. He served in er.listed status in the Regular Army from 12 
January 1923 to 18 December 1925 and from 19 Febr~ary 1927 to 13 July 1942 
and attained the grade of technical sergeant. He ms appointed a second 
lieutenant, A:rmy of the United States, on 14 July 1942 upon graduation 
from the Field Artillery Officer Candidate School, Fort Sill, Oklahoma, 
and was ordered to act.lve duty in the Field Artillery. He was promoted 
to the grade of first lieutenant on 19 October 1942, and to the grade of 
captain on 30 April 1942. On 2 April 194S he was tried by a general 
court-martial and found guilty of four Specifications of failing to re
pair at the fixed time to h.· s properly appointed place of duty in vio
lation of Article of War 61, and one Specification of failing to obey a 
lawful order in violation of Article of War 96. He was sentenced to for
feit $100 per month for six months. The sentence was approved and ordered 
executed by the review:!::':g authority on 5 April 1945. 

?. The court was legally constituted and had jurisdiction of the 
accused and the offense charged. No errors injuriously affecting the 
substantial rights of the accvsed w~re committed during the trial. In 
the opinion of the Board of Review the rec_ord of trial is lei:;ally stl'fi
cient to supr:ort the findi1cgs and tJ-ie sentence and t,J warrant confim.ation 
of tho sentence. Dis::1issal is aut':Jorized for a vioh tion by an officer 
of either Article of Viar 61 or Article of War 96. 

~~ t{. (l_-:-:¥-:1.,., 1..>A.13 Judge Advocate 

, Judge Advoca ta 

Judge Advocate 
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SPJGQ - CM 283.366 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TOs . 'lhe Secretary ot War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith £or your action the recard ot trial and the 
opinion of the Board ot Review in the case of Captain ~il V. Wethington 
(O-ll66647), Field Artillery. 

2•. Upon trial by general court-martial this officer pleaded guilty 
to, and was found guilty of, being drunk in quarters and tmfitting him
self for the full perfornBnce of his military duties by having consumed 
excessive amounts of intoxicating liquor, in violation of Article of War 
96, and of absenting himself without leave for a period of three days 
from his organization, in violation of Article of War 61. He was sentenced 
to be dismissed the service and to forfeit all J:SY and allowances due or 
to become due. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompanying opin

ion of the Board of Review. 'lhe Board is ot the opinion that the record 

of trial is legal]J'" sui'ticient to support the findings of guilty and the 

sentence and to warrant con!irmation or the sentence. I concur in that 

opinion. 


The aoouaed, stationed at Fort Ord, California, ns excused from 

duty on 26 June 1945 for that day only. He did not return to his station 

and at about nocm, .30 June 1945., was found drunk in his quarters in New 

Monterey, California., where he.lived with his wife. By reason of excess

ive consumption of alcoholic liquors he was unfit for the full performance 

of his military duties. The accused explained his failure to return to 

his station as being due to excessive drinking. 


Two officers testified to the excellence or accused 1n the performance 
of his duties in the past. Between l September 1942 and 'Z'/ November 1944 
his manner of performance ratings were superior and excallent. Thereafter, 
they were very satisfactory. On 3 February 1944 he received a commendation 
for the performance of his duties as Transport Personnel Officer. 

On 2 April 1945 the accused was convicted by a general court-martial 
on tour Specifications of .falling to repair at the fixed time to his 
properly appointed place of duty in violation o! ~ticle of Wa.r 61 and 
one Specification of failing to obey a lawful order in violation of Article 
of War 96. He was sent~ced to forfeiture of $100 pay per month for six 
months. The' Staff Judge Advocate states that the prior o.ffenses, like the 
present of.fenses, arose from the exoessive use o.f alcohol by the accused 
and that there is reason to believe that this "difficulty" is habitual. 
Despite the efficient service rendered by the accused in the past, it is 
apparent that his growing inability to control his desire for liquor so 

6 


1 



---------------------------

(95) 


interferes with his duties and responsibilities as to make his retention 
as an officer undesirable. I recommend that the sentence be confirmed but 
tl'Bt the forfeitures be remitted and that the s81ltence as thus modified 
be ordered executed. 

4. Inclosed is a form of action designed to carry into execution 

the foregoing recommendation, should it meet with your approval. 


,_, 
·~ - ,..'-... ... ~............ ~,--, 


2 Incls MYRON C. CRAHIB 
l. Record of trial Major General 
2. Form of action The Judge Advocate General 

( Sentence confirmed but forfeitures remitted. GCMO 431, 28Aug 1945). 
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WAR DEPARTMENI' (9'/) 
Aney Service Forces 

In the Office of the Judge Advocate General 
Washington 25, n.c. 

8 A:JG 1ol5SPJGH-CM 28.34.57 	 .,J't . 

UNITED STATES 	 ) 7TH HQ AND HQ DETACH1:ENT 

) SPECIAL TROOPS, FOURTH ARM-Y 


v. 	 ) 
) Trial by G.C.M., convened at 


Second Lieutenant NICHOLAS ) Camp Bowie, Texas, 23 June and 

B. STALLl'fORTH (0-556555), ) 2 Ju1y 1945. Dismissal and 

Field Artillery. ) total forfeitures. 


OPINION of the BOARD CF REVIEW 

TAPPY, GAMBRELL and TREVETHAN., Judge Advocates 


1. The Board of Review has examined the record of trial iri the 
case of the officer named above and submits this., its opinion, to 'lbe 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I I Violation of the 	61st Article of War. 

Specification: In that, Second Lieutenant Nicholas B. Stallworth., 
Service Battery, 783rd Armored 1''ield Artillery Battalion, did., 
-without proper leave, absent himself rrom his organization in 
the vicinity of North Camp Hood, Texas, from about. 26 May 1945, 
to about. 27 May 194.5. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Nicholas B. Stallworth, 
Service Battery, 783d Armored 1''ield Artillery Battalion, did, 
on or about 26 May 194.5, wrongfully take and use without au
thority a certain motor vehicle., to wit: one quarter-ton 
truck of a value of more than fifty dollars ($,50.00) property 
of the United States., furnished and intended for the military 
service thereof. 

ADDITIONAL CHARGE: Violation of the 96th Article of war. 

Specification: .In that Second ·Lieut.enant Nicholas B. Stallworth, 
Service Battery 783d Armored Field Artillery Battalion, did, 
in the vicinity of Camp Bowie, Texas, en or about 10 June 194.5, 
wrongfully participate in a card game for money ldth Technician , 
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Fourth Grade Robert A. Schwandt, Technician Fifth Grade George W. 
Taylor,. and Private Ralph J. Williams,· all of Service Battery., 
783d ,Armored Field Artillery Batt.a;J..ion. 

He plea.c1ed not b11ilty to and 11as found guilty of all Charges and Speci

fications. No evidence of any previous conviction was introduced. He 

was sentenced to dismissal and total forfeitures. The reviewing author

i ty approved the sentence and forwarded the record of trial for action 

under U'ti cle of War 48. 


3. Evidence for the prosecution: 

on 26 May 1945 the accused vra.s the Assistant S-4 and .Alllmunition 
Officer of the Service Battery, 783d Armored Field- Artillery Pattalion, 
then on bivouac near. Camp Hood, Texas. At about 2 p.m. on that day, 'Which 
was a Saturday., accused asked permission of his battery cOllllllB!lder to take 
or send the a.mmunition section of the battery swinlilling for the afternoon. 
Such permissio11 was granted on the understanding that either the accused· 
or the senior noncommissioned officer would be in charge (R. 10., 14, 18). 

At about 3 p.m. the same day the battery connnander, need.inc; tile 
vehicle 'M'lich had been used by accused during that Treek., and being un
c.ble to find it, caused a thorough search to be made of the battery area 
without finding any trace of the vehicle. The search was repeated at 
5130 p.m • ., after the s-w:!Jilm.ing detail 1-etul:'Iled., and at ?130 p.m • ., the sane 
day with the saioo result. Simultaneously., searches Tie~ made in the 
bivouac area for the accused without success (R. ll). 

The morn.i.ng report of accused's organization shomd him absent 
. 	,d.thout leave !rom 3 p.m. on 26 May 1945 unti:ib 11 p.m. on 'Z'/ May 1945 

(Pros• Ex. A). His battery cor,marxier te sti!ied ·that accused had no 
authority to be absent during that period (R. 12). 

Although complete]_y without authority to use the vehicle :tor 
other than routine duties (R. 24, 29)., accused directed the driver assigned 
thereto., T/5 Arnold E. Kister., on the afternoon of 26 !lay 1945 "to be 
sure the jeep had plenty of gas and to see that the extra gas can in 
the back was filled 11

1 explai."'ling that they were supposed to go to Broim
190od, Texas. At .3 p.m. that afternoon accused and Kister departed from 
camp in the jeep bound for Ero'W?lwood, arriv.ing there at 8 p.m. Kister 
dropped accused at his house., was instructed to pick him up the next day 
(Bunday., 27 May) at 2 p.m. for the return trip, and proceeded in the jeep 
to his own nouse in the same city. They arrived back at the bivouac 
area at 5 p.m. Sunday, refueled and depsrted almost immediately- for Gains-
ville, Texas., vm.ere they remained until 10 p.m., retul"l'ling to camp at · 
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11 p.m. Kister had authority from ho one other than accused to be a.way 
from camp (R. 19, 20, 21). Comparison of mileage readingJ made on Satur
day morning and t!nnda.y norning showed th~t the jeep had been driven 402 
miles over the "Weekend (R. 16). The vehicle was a one-quarter ton truck 
of a value of mor~ than $50, property of the United States· (R. 12, 13; 

·Pros. Ex. J3). 

Accused was thoroughly acquainted with the fact th 01t he had no 
authority to take the jeep on a pleasure trip. The policy on the use 
of vehi"cles in the battalion had been fully discussed at officers' meetings 
attended by accused, and was well known toth to officers and to enlisted 
men of the battalion (R. 29, Jo). Upon their return to camp at 11 p.m • 
.on Z7 May accused cautioned Kister "that in case anybody said anything 
118 should say 118 just came back from an errand or sooething 11 (n. 20).

. . 

While accused had no authority .to be away from camp over the
weekend in question, it was a fact that the regular weekend,:iass 
allowance" in the battery was 50 per cent, applied to officers and en
listed men ali1ke; and more than 50 per cent of the officers of the bat

. talion were in camp over that particular weekend. (R. 16, 17). 

. On the evening of 10 JHne 1945 accused's tat~e~r corrmander, in 
walking about the battery area, came upon a poker gar.ie in which accused 
and three enlisted nen of his batteey, T/4 Robert A. Schwandt, T/5 George w. 
Taylor and Private Ralph J. Williams, were participating. Money was 
teing bet by accused and by the various enlisted men.· There was at 
least $1.20 in cash on the table during the hand observed bv the battery 
commander. He voiced no objection to the gar.ie at the time, but simply 
watched it a few m:t.nutes and then walked away. The game had a 10 cent 
limit (R. 12, 13, 15, 32-37). 

4. Evidence for the defense: 

. . Accused,· afte·r having his rights as a witness explained to hi_!ll, 
elected· to testµ'y under oath. The battalion ir.oved out from ~ Bowie 
to a bivouac area.near Camp Hood on 211!ay. Accused had been desig
nated Assistant 5-4 a few days previously, and, upon arrival at the 
bivouac area, he was assigned the additional:duties of ar.ununitlon offi
cer. A jeep was made available to him by the motor officer for use in 
the.performance of his duties, being the same jeep he used on 26May. 
rran J.tonday, 21 May,. until Saturday, 26 May, he "put 1000 mles on it" 
in the perfonnance of his duties as ammunition officer. At noon Satu:r
dq he asked permission of his battery commander to send the ammunition 
Nction swimming. On Saturday afternoon the- place was deserted, so he 
ttwrot.e a letter and took oft." Dtturning Sunday he found "the place 
delft't.9d and hearlng · runors· that there were no orders that had to 1:e put · 
out I •nt to the USO in Gainesville and returned about l0t30 Sunday 

.. 
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night" (R. 38-40). On cross-examination accused· adr.litted that without 

permission of anyone he Vient to Brownwood, Texas, in the jeep on 26 :May 

(R. 40). On examination by the court accused stated that his trip to · 
Brownwood nwas combining business with pleasure. n On Saturday evening, 
26 May, he and hi·s wife took a bus .from Brownwood to Camp Bowie where 
they visited the Officers 1 Club, and while at Bowie he -went to the BSO 
and picked up a 11couple of papers" which he needed for the preparation 
of his ammunition report due 1 June (R. 41-43). Accused first testi.fied 
that he picked these papers up Saturday 11afternoon, 11 but later stated 
that the tuoo was 9:30 p.m. He admitted that he did not ordinarily have 
possession of a key to the bulldin~ in 'l'Thich the papers mre kept and 
stated that on this occasion he obtained a key from either the -tech, ser- · 
geant or the staff sergeant, Sgt. Schwartz," he did not remember which one~ 

5. Rebuttal evidence for the prosecution: 
-

T/5 George w. Taylor testified that his assigrnnent for "the 
month o.t' May 1945 in the 783d Armored Field Artillery Battalion was that 
of clerk in the battalion supply office. He had held that assignment 
!or six months an:l. had prepared the monthly ammunition report each mon1h 
during that time. Prior to May 1945, -when accused came to the battery, 
these reports had been prepared under the supervision of ''Ueutenant 
Burley.n None of the infonnation necessary for the preparation of the 
report for 1ray 1945 was rni~sing from the bivouac area at or about 26 May 
1945 (R. 44, 45). He did not, however, prepare the report for May 1945, 
nor did he discuss the preparation of it 'With accused (R. 46-48). 

6. · Accused•s absence without leave alleged in the Specification of.· 
Charge I was .fully established by the prosecution• s evidence and was 
admitted by the accused. 1be fact that accused apparently had no parti 
cular ·duties to perform at camp during the weekend of his absence supplies 
no defense to the charge 'of AmL. A. finding of guilty o.t' this offense 
was required by the record of trial. · 

The Specification ot Charge II alleges the wrongful taking and 
using, without autnority, of a Government vehicle of the value of more 
than $50; in violation o.t' Article of War 96. Accused admitted that, at 
the time and place alleged, he took and used the· vehicle tor the making 
ot an extended trip. He also admitted''!;hat he had received no pennis
sion !'rom aeyone so to do. He claimed, however, that in doing so he was 
"combining business 111th pleasure,• in that it was necessary .t'or him to • 
pick up a "couple or papersn at the distant point he visited, The i:apers, 
he contended, ·were needed by' hini· for the preparatio11. ot a report requiring 
his signature, This contention was flatly contradicted by' prosecution• a 
rebuttal evidence, The court·waa .t'ull;y-"entitJ.ed to reject accusedts · 
11tory as unworthy ot· belie.t' and to accept· the prosecution's rebuttal 
testimozv (MCM, 19281 par. ·124; CM 1282.52, Heppberger), an:i in view ot 
the flimsy and improbable character of accused• s testimony as a 'Whole 
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WOGE ADVOCATE GENERAL 

(101)NAVY DEPAHTMENt 
·the··n,ard of Ieview is of the opinion that the court was amply justified 
in doing so. The record of trial sustains the finding of guilty. 

The offense of gambling with enlisted men aJ.leged in the Sfe ci 
fication of the Additional Charge was established by the uncontradicted 
testimony of accused• s battery commander and the three enlisted men 
-who participa~ed in the eame. Such conduct on the part of an officer 
tends to destroy the I'espect of enlisted men for him, to weaken authority 
and to impair the integrity of required relationships; it is consequently 
prejudicial to good order and military discipline and violative of Article 
of War 96 (CM 248934, Murra;r, 31 B.R. 389; CM 252710, Bates, 34 B.R. 147). 
The offense in the instant case was aggravated by the fact that all of 
the Bnlisted men in question were members of accused's battery. 

8. The records of the -:;ar ~partment show that accused is 22½ years 

of age and married•. He graduated from Gulf Coast Military Academy in 

1940., and was a student· at Louisiana State University from 11 September 

1940 until 4 March 1944, when, as a member of the IDTC, he -was called to 

active service 'in the ~. He was commissioned a second lieutenant, 

Field .Artillery, Army of the United States, upon graduation from the 

Field Artillecy Officer Candidate School, Fort Sill, Oklahoma, on 

12 Aueust 1944. 


The staff Judge Advocate 1s Review, attached to the record. of 

trial, contains the following statement with respect to prior punishment 

given this officer: 


11The Commanding Officer of. the 783d Armored Field Artillery 
Battalion had occasion to pi.mish the accused under the 104th 
Article o! war on 27 April 1945 for failing to post range guards 
at the appointed time, on or about 13 APril 1945.n 

9. The court -was legally constituted and had jurisdiction of 
the.accused and the subject matter. No errors injuriously affecting the 
substantial rights of the accused ware committed during the trial. In 
the opinion o! the Board of Revielf the record of trial is legally suf
ficient to support the findings of guilty and the sentence and to war
rant oonfirmation of the sentence. The sentence imposed is authorized 
upon conviction of a violation of either Article of War Q or .Article 
of Yhr 96. 

~~~~: Judge Advoca~• 

.~- ·li·@·UJ:L,# i,v+,~ge Ad'° cate. 

)(~ , J'lldge Advocate. 
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SPJGH-CM 283457 	 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 

there are transmitted herewith for your action the record of trial and 

the opinion of the Board of Review in the case of Second Lieutenant 

Nicholas B. Stallworth (0-556555), Field Artillery. 


2. .Upon trial by general court-martial this officer was found 
guilty of absence without leave for one day, in violation of Article of 
war 61 (Specification of Charge I); guilty of wrongfully taking and 
using a Governnent vehicle, in violation of Article of War 96; and guilty 
of gambling with enlisted men of his organization, in violation of Ar
ticle of War 96. He was sentenced to dismissal and total forfeitures. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

· 3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation of the sentence. I concur in that 
opinion. At about 3 p.m. on Saturday afternoon, 26 ~ 1945, accused. 
absented himself without leave from his organization, while on bivouac 
near Camp Hood, Texas, and did not return until the evening of the fol
lowing day, Sunday 27 May. During that interval he made a pleasure trip 
to a point more than 100 miles distant from his camp in a Government 
·jeep, having no authority from anyone to make such use of the vehicle. 
The jeep was driven on this trip, pursuant to direction of the accused, 
by an enlisted man, who likewise had no authority to be absent fro::i camp. 
The jeep was driven a total of approximately 400 miles while in such un
authorized use ar:d possession of the accused and the enlisted man. en 
the evening of 10 June 1945 accused was ·observed to be participating in 
a 10 cent-limit poker game with three enlisted men of his battery, in 
the battery area, at Camp Bowie, Texas. While the sentence is, in my . 
opinion., entirely legal, it is my belief that., in view of accused 1s youth, 
his short tenn of commissioned service., the nature of the offenses of 
which he has been convicted and the absence of any record of a prior con

. 	viction., it is too severe. I reconunend, therefore, that the sentence be 
.confirrr.ed but commuted to a reprimand and forfeiture of pay of $.50 per 
month fer a period of six months. . 
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4. The Staff Judge Advocate I s Review, attached to the record of 
trial, contains the following statement respecting prior punishment 
given this officers 

"The Collll!'.anding Officer of the 783d Armored Field Ar
tillery Battalion had occasion to punish the accused under the 
104th Article of \7ar on 27 April 1945, for failing to post 
range guards at the appointed time, on or about 13 April 1945." 

5. Inclosed is a form of action designed to carry the above rec-
om.endation into effect should such recommendation meat with your ap
proval~ 

~~ - G_.,..._~-

11YR.rn C. CRAMER 
Major General · 

2 Incls The Judge Advocate General 
1. Rec of trial 
2. Fonn of action 

( Sentence confirmed but commuted to reprimand and forfeitures. 
GCMO 4Z'l1 28 Aug 1945.) 
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(105)iiAR DEPARTMENT 
Ar-rey Service Forces / 

In the Offioe of The Judge Advooa.te General 
wiashington., D. c. 

::iPJGK - CM 283459 
28 JUL la46. 

UNITED STATES ) I TROOP CARRUR CCililWID 
) 

v. ) Trial by G.C.M., convened at Bergs
) trom Field, Austin, Texas, 26 and 

First Lieutenant MAURICE ) 27 June 1946. Dismissa.l and confine
G. REID (0-678971)., Air J ment for one (1) year. 
Corps. J 

OPINION of the BOARD OF REVID'f 
LYOU, LOOKIE, mYSE and SYIU:S., Judge Advocates 

1. The .Board of Revi evr has examined the record of .trial in the oase of 
the officer named above and submits this, its opinion, to The Judge Advooa.te 
General. 

2. The accused was arraigned and tried upon the following Cha.rge and 
Specifioationt 

CRA.RGEa Violation of the 93rd Article of War. 

Specifica.tiona In that First Lieutenant Maurice G. Reid, Air 
Corps, Ina.oti ve, and on and before 18 J.1&.roh 1945 being First 
Lieutenant Maurice G. Reid., Air Corps, Squadron A, 807th Army 
Air Forces ~a.se Unit., did, at Austin, Texas, on or about 3 
February 1945, feloniously embezzle by fraudulently converting 
to his own use and benefit two oases of Old Gold cigarettes 
of the value of about $183.60 and two oases ~f Philip Morris 
oiga.re~tes of the value of about $183.60, the property of tho 
Non-Conunissioned Officers' Club, Bergstrom Field, Austin, 
Texas, entrusted to him by virtue of hie office., he, the said 
First Lieutenant Maurice G. Reid, ·being at that time the 
oounselor of the Non-Commissioned Officers' Club. 

He pleaded not guilty to ani was found guilty of the Charge and of the Speci
fication, except the words "two cases of Old Gold Cigarettes of the value of 
a.bout $183.60 and. two ca.sea of Philip Morris oiga.rettes of the value of a.bout 
~183~60, 11 substituting therefor the words 11four cases of assorted cigarettes 
of the value of about $367.20. 11 of the excepted words. not guilty, of the 
substituted words. guilty. There was no evidence of previous oonvictio.na. 
~ was sentenced to be diamlsaed the service, and to be confined at ha.rd 
labor for two years. The reviewing authority approved the sentence but re
duced the period of confinement to one year and forwarded the record of trial , 
for action under Article of War 48. 
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3. The record of trial reveals tha.t accused was coimnissioned a.s an 
offioer in the Army of tpe United ~tates on lo April 1943 a.ni was relieved 
from active duty on 25 April 1945. The alleged offense was coimnitted on 
or about 3 February 1945. The cha.rgea were dated and sworn to on 23 May 
1945J referred to an investigating officer that date, and the investigating 
officer made his report on 5 June 1945. The charges' were referred for trial 
on 12 June 1945, and the trial we.s held on 26 June 1945. The accused, 
apparently, voluntarily submitted himself to the jurisdiction of the military 
authorities and was not placed in ccnfinemen~ or other restraint. 

4. The only question which we deem it necessary to· discuss is whether 
the relief of accused from active duty prior to the time the charges were 
preferred deprived the court of· jurisdiction under the particular specifica
tion. "The fact that .accused did not object to the jurisdiction is immaterial. 
Jurisdiction ca.nnot be given by consent of the parties if' it did not other
wise exist; By virtue· of the la.st sentence of Article of War 94, a court
martial retains jurisdiction, in some instances, even though the accused 
officer has ~een relieved from active duty. The sentence readsa 

"And if' any of'f'icer, being guilty, while in the military service of 
the United States, of embezzlement of ration savings, post exohange, 
company, or. other like funds, or of embezzlement of money or other 
property intrusted to his charge by a.n enlisted man or men, re
ceives his disoha.rge, or is dismissed, or is dropped from the·rolls, 
he shall continue to be liable to be .arrested and held for trial 
and sentence by a· court-martial in the same manner and to the same 
extent as if he had not been so discharged, dismissed, or dropped 
fran the rolls. 0 

It is to be noted that the sentence refers to embezzlement in two categories a 
(1) of funds from ration savings, post exchange, company, or other like · 
~J .9!!, (2) property or money intruste<l to his ch&rge by e.n enlisted man 
or men. The question is whether the offense alleged against the acou.sed 
falls within the above provisions of Article of ,-iar 94, thereby subjecting 
accused to the continuing jurisdiotion of a court-martial. 

5. In the instant case acoused . is oharged with the embeulement of 
property of a. noncommissioned officer's club. No money or funds are involved. 
Property being mentioned only in the second part of the a.bove""'"sentenoe, it 
becomes necessary to determine whether, the cigarettes were property of an 
enlisted man or men intrwited to the charge of accused. Army Regulations 
provide for the esta.blishment of a-.noncommissioned officers' club, and 
further provide for the regulation of·its funds and property. Para.graph 
4c, AR ~10-50, states that the fund of a noncommissioned offioera• club ia 
a-"nonappropriated fund". Paragraph 51 states, "Ca.sh, securities, or 
other propert~ of·a nonappropriated fu'iiii will at no time be distributed to 
indiviciuals"underscoring supplied). The same regulation, paragraph 12, 
provides that deposits or contributions may be ma.de to a nonoommisaioned 
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officers• club, and sub-paragraph ,!(:C) states, 

"• • • deposits and contributions are accepted with the express 
condition that no person making a deposit or contribution will 
thereby acquire or own acy- funds or property of the club or asso
ciation or possess aey enforceable right or interest therein." 

By paragraph 5b it is provided that 11non appropriated funds a.re. - (1) 
primarily for the welfare and recreation of the military personn~l currently 
stationed at a War Department installation, end (2) secondarily for the wel
fare and benefit of the entire army." Therefore it is quite obvious that 
the property described in the specification and alleged to have been em
bezzled was not the property of an "enlisted man or men" within the provf- · 
sion of Article of War 94. · 

6. Jurisdiction of military courts is special and limited and cannot 

be implied e.s in oases before general courts of law alld equity (8 Op. Atty. 

Gen. 328), therefore, the statutory extension of jurisdiction must be 

strictly construed. It is the opinion of the Board of Review that the 

present case does not come within the provisions of Article of War 94 in 

that accused is not charged with the embezzlement of funds from ration 


·· 	 sa"Vings, post exchange, company, or other like funds,. nor is he charged 
with embezzlement of money or property intrusted to his charge by an 
enlisted man or men. · 

7. In view of the foregoing, we consider it unnecessary to discuss 

the several other questions presented by the record of trial, such as 

whether the variance between the allegation and findings is fatal; or 

whether the property was obtained through fraud and trickery so as to 

make the offense larceny rather than embezzlement. 


a. For the reasons stated, the Board of Review is of the opinion 

the court had no jurisdiction of the accused and that the record of trial 

is, therefore, legally insufficient to support the findings of guilty alld 

the sentence • . 


(On Lea.ve) , Judge Advocate 

~U<,d /4 ~·,,Judge Advooate 

; 
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SPJGK - CM 283459 	 1st Ind 

~ .ASF, JAGO, Washington 25, D•. c. 

TOI 	 Commanding General, Headquarters I Troop Carrier Command,. 
Stout Field, Indiana.polis,. Indiana. 

l. In the oase of ·First Lieutenant Laurice G. Reid (0-578971), 
Air Corps,. I concur in the foregoing opinion of' the Boa.rd of Review 
holding that the court had no jurisdiction of the accused and that the 
record o~ trial is, therefore,. legally insufficient to support the 
findings of guilty and the sentenoe, and for the reasons stated I 
recommend that the findings of guilty and the sentence be disapproved.?-
You are advised that the·aotion of the Board of Review and the action 
of The Judge .Advooate General have been taken in accordance with the ~ 
provisions of ,lu-ticle of War so½, and that under the further provi
sions of that Article and in aooordanoe with the fourth note following 
tha Article (MCM, 1928, P• 216), the record of' trial is returned for 
your aotion upon the findings and aentenoe, and for such further action 
u you may deem proper. 

2. When copies of the published order in this case a.re forwarded 
to this office, together with the record of trial, they should be aooom-· 
panied by the" foregoing opinion and this indorsement.. For oon;venience 
of' referenoe please place the -file number of the record in brackets at 
the end of the published order, as foliows a 

(CY 283459 ). 

-~ ~ • Q...__<>-.,. ...--..., 
Iriol' MYRON C. CRAMER 

Record ot tr'1al lajor General 


The Judge Advocate General 
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WAR DEPARTMEN'l' 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-CM 28.3545 

) , .F.IBLD ARTILLERY REPLA.CE

UNITED STATES ) l.!BNT TRAINING CENTER 


) 

v. ) Trial by G.C.M., convened at 

Fort Sill, Oklahoma, l.3 July 
Private JOHN W. PUCKETT ~ 1945. Dishonorable discharge 
(38731443), Battery B, ) and confinE!llent for one (1) year • 
26th Battalion, Field Ar . ) Federal Reformatory, El Reno, 
tillery Training Regiment. ) Oklahoma. 

HOLDING by the BOARD OF R.EVTh'W _LIPSCOMB, 0 1CONNOR,______and ll!iORGAI'l, Judge Advocates 

l. The record of trial in the case of the solcH.er named above has 
been exar:ri.ned by the Board of Review. 

2. The evidence supports the findings of guilty and the sentence 
except for the designated place of confinement, the legality of which 
presents the only question recpiring discus~ion. 

Article of War 42 provides that no person under the sentence 
of a court-martial shall be confined in a penitentiary unJa ss the period 
of confinement adjudged by "* * * such court-martial is more than one 
year * * *". Since the period of confinement imposed in the present case 
was one year only, and since confinement in a reformatory is permitted 
only in cases in wi:1ich confinement in a penitentiary is permitted (CM 

. 222140, ~, 8 BR 267), the designation of' a reformatory as the place 
·of confinement was not authorized. 

3. For the reasons stated, the Board of Review holds that the re
cord of trial is legally sufficient to support the findings of guilty and 
only so much of the sentence as involves dishonorable discharge, .forfeiture 
of all pay and allowances due or -to become due, and confinement at hard 
labor £or one year at a place other than a penitentiary, Federal reforma
tory or correctional institution. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

http:solcH.er
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SPJGN~:1J 283545 1st. Ind 

Hq ASF, JAGO, Washington 25, D8C. 

TO: Commanding General, Field Artillery Replacement Training Center, 


Fort Sill, Oklahoma. 

1. In the case o.r Private Jolm W. Puckett (.387.31443), Battery B, 
26th Battalion, Field Artillery Training Regiment, attention is invited 
to the foregoing holding by the Board of Review that the record of trial· 
is legally sufficient to support only so much of the sentence as in
volves dishonorable discharge, .forfeiture of all pay and allowances due 
or to becor:;e due, and confinement at hard labor for one year in a place 
other than a penitentiary, Federal reforn:atory or correctional institu
tion, which holding is hereby approved. Upon designation of a place 
or confinement other th.n a penitentiary, Federal reformatory or cor
rectional institution you will have authority to order the execution of 
the sentence. · 

2. When copies of the published order in this case are fo:n.-arded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to.facilitate at 
taching copies of the published order to the record in this case, please 
place the file number ot the record in brackets at the end of the pub
lished order, as follows: 

(CM 283545). 
··- - ,,

'---·--·~.,___ -······''-~---·~ ........ 
J 

l Incl MYRON C• CRAMER 
Record or trial M~jor General 

The Judge Advocate General 
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W'AR DEPARTiliNT 
Army Service Forces 

In too Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-Cii -283637 

U}IITED STATES ) FIRST AIR- FORC.14 
) 

v. ) Trial by G.C.M., convened at 

·second Lieutenant RAYMOND 
) 
) 

Westover }1eld, fuassachusetts, 
? July 1945. Dismissal and 

J. AKSCIH (0-836545) , Air ) total for f'ei tures. 
Corps. ) 

OPINI0IJ of the BOARD OF REVIE?f 
LIPSCOLiB, 0 1CONNOR and UORG.Afl, Judge Advocates 

1. '!'ha Board of Review has examined tha record of trial in the 
case of tl')a officer named above and submits this, i.ts opinion, to The 
Judge Advocate General. 

2. The accused was tried u:pon the following Charge and Specifi 
cation: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Raymond J. Akscin, 
E Squadron, 112th Army Air Force Base Unit., (CCTS-H)., dl.d., 
on or about 8 April 1945., wilfully and wrongfully ny a 
government o,med B-24 type airplane, #42-51003, over the 
city of Charlotte, ~orth Carolina, at an altitude of less 
than one thousand feet, in violation of paragraph 16a, 
Ar.rry Air Force Regulation 60-16, dated 6 March 1944. 

He pleaded not guilty to, and was found guilty of, both the Charge arrl 
the Specification. He was sentenced to be dismissed t.11e service ani to 
forfeit all pay and allowances due or to become due: The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

,'.3. The evidence :for the prosecution shows that, at approximately 
1600 o'clock on too afternoon o:f 8 April 1945, a B-24 airplane was ob
served "making turns" over the thickly populated northeast section of 
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Charlotte, North Carolina, at an altitude of from fifty to two hum.red 
:feet above the ground. After hovering over the di.strict for about 
fifteen minutes, tlE ship proceeded in a northeasterly direction for 
a di stance of five or six miles beyond the city to the Plaza Airport, 
descended "in a vecy shallow gliding dive" to a height of between fifty 
to ~venty-five feet, pulled up in a steep turn to the right, and de
parted. The "buzz" nwnber painted on the left side· of the nose was 
noo.3n (R. 8-9., l'.3-14., 16, 19.; Pros. Ex. 1). · 

That day a fonnation of six B-24 1s was scheduled to fly from 

Chatham Field, Georgi.a., to Knoxville, Tennessee. One of the planes was 

to be piloted by the accused. On its nose there appeared ttie' last three 

digits of its serial number, which was 100.3. Two other planes in the 

flight were respectively nu:nbered 0983 and 0984. Their logs record 

that between approximately 1526 and 1554 they new successively over 

Spartenburg, South Carolina, and Hickory and Wilkesboro, North Carolina 

(R. 19-20; Pros. Exs. 2-10). 


4. After being fully apprized of his righ"bJ relative to te"sUfying 
or remaining silent, the accused took the stand on his ovm behalf. Six 
of the members of his crew also appeared for the defense and unanimously 
failed to recall participating in a flight on 8 April 1945 or flying , 
over a thickly populated area at an altitude of ona thousand feet at 
any time (R. a, 23-24, 26, ~-29, 38-.39; Def. Exs. A, B). Flight Offi 
cer Russell w. Kistler, the co-pilot, stated,however, that he was from 
Charlotte, North Carolina, and that he lived in the northeast "portion" 
(H• .38-.39). Although Second Lieutenant Ward M. Webb, tra navigator, was 
able to identify a log in his handwriting for 8 April 1945 indicating that 
plane 1003 had taken off at 1405 that afternoon in formation with planes 
"98311 and "98411 , the course entered by· him in that instrument under the 
heading "Posi ti.on" was completely at variance wi. th that recorded in the 
two logs introduced into evidence by the prosecution. Instead of a flight 
northward over Spartanburg, Hickory, and Wilkesboro, several successive 
sweeps over the triangle formed by Chatham Field, Georgia, Savannah, 
Georgia, and Parris Island, South Carolina, were shol'll'l for the hours 
betvreen 1415 and 18,30. Under "Remarks" there was set forth the ap
parently incongruous entry "Left Formation 1715 11 (R. 29., .31; Def. Ex. c). 
According to Lieutenant Webb, it was unnecessary to record a departure 
from ·one formation and joinder with another, but most of the time it was 
his practice to note the change (R. 33-.34). 

The seventh and last witness for the defense, other than the 
accused, was Captain Louis H. Joram, the Base Statistical Officer at 
Westover Field, Massachusetts. He had examined his records and had dis
covered "seven cases of d.tplication in serial numbers of the last three 
digits". He had no personal knowledge concerning the numbering of air 

. craft at Chatham Field (R. 41-43). 

· unlike the members of his crew, the accused remembered flying 

in a B-24 on 8 April 1945. The event was firmly fixed in his mind be

2 
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cause the termination of tha flight was the only occasion in which he 
had ever II shot two landings" (R. 44, 48). Although he was scheduled 
to participate 'With planes 983 and 984 in a mission to Knoxville, 
Tennessee, and although he took off when they did., he soon separated 
from them because their "leader didn't come up11 • After circling over 
the field traveling fror.i. one formation to another, the accused finally 
joined three strange ships in flying the triangle formed by Chatham 
Field, Savannah, and Parris Island (R. 49-50, 52-54, 56-58). At no 
time did he ever la ave the local flying area. Occasionally the co-pilot 
was at controls (R. 47-48). After some three hours the accused broke 
away frm the formation to which he had attached himself and devoted the 
succeeding hour or hour and a half to instrument practice (R. 55-56). 
Although he had talked to the pilots of the other planes in the formation, 
he did not remember their names (R. 59). 

5. The Specification of the Charge alleges that the accused 11 did on 
or about 8 April 1945, wilfully and wrongfully fly a government cvmed B-24 
type airplane, -l:· * -i:- over the city of Charlotte, North Carolina., at an 
altitude. of less than one thousand feet, in violation of paragro.ph 16a, 
Arrey- Air force Regulstion 60-16, dated 6 March 194411 • This offense was 
laid unC:er ii.rticle of War 96. 

The findings of guilty are predicated upon trree evidentiary 
items, two elicited by the prosecution and the third by the defense. 
They are: 

1. That on the afternoon of 8 April 1945 the accused 

was scheduled to participate, as the pilot of a B-24 air 

plane, in a flight, which at 1545 o 1 clock passed wi. thin 

forty miles of Cnarlotte., North Carolina (.fl. 31; l:-ros. Exs. 

7., 9). 


2. That at 1600 o I clock a B-24 airplane bearing the 

same 11buzz11 number as his ship flew over the northeast 

district of that city and over the nearby Plaza Airport at 

altitudes re.nging from fifty to two hundred feet above the 

ground. · 


J. That the home of his co-pilot, Flight Officer 

Russell W. Kistler, was located in the northeast section of 

the city. 


]h direct contradiction of' the circumstantial case tl::us established tl".e 
defense has introduced evidence placing the accused at the time of the 
alleged offense with another formation several hundred miles away. To 
cast doubt upon the value of the most important elEillent of the prose
cution's proof the defense has shown that at Vfestover Field, 1:assachusetts, 
where the trial was held.., duplications of 1'buzz11 nu.'llbers ware comtlon. 
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When, as here, the prosecution relies upon circumstantial 
en.dance which is in direct conflict with personal, eye-witness 
testimony offered by the defense, every stone in the circumstantial 
edifice should be strong and without substantial flaw. Incther words, 
the "evidence must be such as to exclude any fair and rational 
hypothesis save that of guilt11 • Dig. Op. JAG, 1912-1940, sec. 395 (9). 
The record before the board doe~ not meet this test. Obviouszy the 
main pillar of the prosecution I s case is tr.a testimony concerning too 
"buzz" number of the B-24 observed over Charlotte. If this one item 
is removed, the whole structure is weakened. While extremely convincing 
when first presented by too prosecution, the evidence relating to the 
11buzzn number was deprived of its ini~ial persuasiVeness by the defense 
testimony relating to the existence of several duplications at i'lestover 
Fielc,. Although proof of a condition at that base was not ipso facto 
proof of the same condition at other installations, it may logically 
be inferred that what was true of one might reasonably also be true 
of the others. Under ti1e circumstances, after the defense had shown 
tbe duplications at Westover Field, the prosecution was under a burden 
to establish that sirr.ilar duplications were improbable in the area in 
'Which the alleged low flying was reported. In other words, the defense 
raised a reasonable doubt, which the prosecution was obliged to meet, 
allay, and overcome. This burden the prosecution failed to assume. 

Standing by itself, this omission might not be fatal, but, 
when considered in the light of all of the evidence for the defense, 
it completely undermines the prosecution• s case. The testimony of the 
defense witnesses, viewed as a whole, was credible and consistent. 
FliEht Officer Kistler was positive that he had never floVIO on any 
mission over Charlotte, North Carolina; the accused was equally certain 
that on the day in question ha had never been outside the triangle com
prised of Chatham Field, Savannah, and Parris Island; and the log pre
pared by Second Lieutenant 'Webb, the navigator, substantiated the ac
cused• s account in every material detail. None of this evidence ·,vas 
impeached or even controverted. Although not necessarizy true, its 
presence in ti:1e record, coupled l'iith the weakening of the prosecution's 
circumstantial case, creates a substantial reasonable doubt which renders 
the record legally insufficient to sustain the conviction. 

6. The accused, who is single and about 28 years of age, attended 
high school for two years. From 1933 to 1943 he was ·Elllployed as a 
farm.er in Southhold, Long Island, New York. He entered the Army as a 
private on 9 December 1942 and served in an enlisted capacity until com
missioned as a second lieutenant on 4 August 19,44. He has been on 
active duty as an officer since this last date. 

sentence.· 
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SPJGN-CM 283637 1st Ind 
Hq ASF, JAGO, Washington 25, L. C. 
TO: 'Commancing General, First Air Force, Mitchel Field, New York. 

1. In 
' 

the case of Second Lieutenant Raymond J. Akscin (0-83654.5), 
Air Corps, I concur in the foregoing opinion of the Board of Review, 
holding the record of trial legally insufficient to support ths .findings 
o! guilty and the sentence, and for tlle reasons stated therein I recom
mend that tbe .findings of guilty anci. the sentence be clisapproved. You 
are advised that the action of the Board of Review and the action of 
The Judge Advocate General have been taken in accordance Yd th the pro
visions of Article of War 5o½, and that under the further provisions of 
that Article and in accorc.iance with the fourth note following the Article 
(MCI.!, 1928, p. 216), the record of trial is returneci. for your action 
upon the fincings and sentence, and for such further action as you may 
deem proper. 

2. When copies of t,he published order in this case are forwarded 
to this office together with the record of trial, they should be ac
companied by the foregoing opinion and this indorsement. For convenience 
of reference please place the file number of the record in brackets at the 
end of the published order, as follows: 

(CM 283637) • 

1 Incl 
Record of trial 

·:'> 

MYRON C. CR.Ai.nili 
Major General 
The Judge Advocate General 





WAR IEPAFmlENT ( 117) 
A:rmy Service Forces 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

SPJGH-CM 283682 
27 AUG 1945 

UNITED STATES ) A1MY AIR JJ:eRCES 
) .\'£STE RN FLYING TRAINING OOKMAND 

v. ) 
) Trial by G.C.M., convened at 

Corporal THUIUAN E. LA1'.'S 
(34259181), Squadron L, 
3018th Anny Air Forces 
Base Unit; Kingman Army 

) 
) 
) 
) 

Kingman Army· Air Field, King
man, Arizona, 28 June 1945. To 
be shot to death with musketry. 

Air Field, Kinf}Iim, Arizona. ) 

OPINION of the BOARD OF ffi vmw 
TAPPY, G.AMBffiLL and TffiVETHAN, Judge Advocates 

l. The Board of Review has examined the re cord of trial· in the 
case of the soldier nBr.led above and subnits this, its opinion, to The 
Judge Advocate General. 

2. '.nle accused was tried upon the .following Oiarge and Specifi
cation: 

CHARGE: Violation of the 92nd .Article of War. 

Specification: In that O>rporal Thuntian E. Laws, Squadron L, 
3018th Army Air Forces Base Unit, · Kingman Aney- Air Field, 
Kingman, .Arizona., did., at Kingman, Arizona., on or·about 
23 June 1945., ldth malice aforethought, will.fully, deliber
ately, feloniously., un1.aw.fully, and with premeditation kill 
Lila o. Laws and Waldemar A. Ve.met, human peings, by stab
bing them with'a knife. 

· Accused pleaded not guilty to and was found guilty of the Ch.arge and : 
. Specification. No evidence .·or any previous conviction was introduced. 

P..e was sentenced to be shot to death with musketcy. The ..reviewing 
authority approved the sentence but recommended that the sentence be 
commuted, to life imprisorunent and forwarded the record of trial for 
action under Article of War 48. 

3. On the early afternoon of 23 June 1945., Technical Sergeant 
Waldemar A. Vernet and Private Alvin A. Bridges visited the town of· 
Kingman, Arizona. While drinking in a bar, Vernet espied Lila Laws, 
the wife of accused, .as she l'IB.s passing by. At Vernet 1s suggestion 
she ·joined the two men·-and during the next hour or t"WO the three of 
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them consumed several drinks (R. 6, 7, 13, 14). Thereafter they moved 
to another drinking establisr..ment lmovm. as the Tavern Bar,. arriving 
there about 3 p.m. l'lhile at that bar it was decided that al 1 three 
would drive to Boulder City to spend the evening and about 5 or 5:30 p.m. 
Vernet left the group to obtain Lila's automobile 'Wti..ich was apparently 
parked in another section of the town. Iletween 5:30 and 6:30 p.m., while 
Vernet was absent, accused entered the Tavern Bar, was introduced to 
Bridges and turning to his wife who by then was intoxicated he asked her 
to go home with him but she refused to do so. Her refusal. angered accused 
and as .he continued to urge her to leave, Bridges stepped to the bar
tender and asked him to tell Vernet to remain outside·when he returned 
because Lila's husband had put in appearance (R. 8, 9, 14, 15, 19, 20, 
22, 23). · Vernet returned about a half hour after· accused had joined his 
ldfe· and, addressing accused, sa.ida "How are you, Corporal? Are you 
talking to me tonight?" Lila continued to drink and refused to leave · 
with her husband despite his oontinued urging. Shortly after 6:30 p.m. 
accused angrily arose, poured a drink on the noor and departed alone for 
his home (R... 9, 14, 20). Sometime shortly, before accused arrived at 
the bar or soon after he left., Lila and Vernet were observed seated in a 
booth kissing each other (R. 53). 

A.round 9 i30 p.m., Lila who by then was quite drunk seated he.t'sell 
at the bar beside another soldier, Private First Class Carl R. Arnold, 
and commenced conversing with him. Soon they moved to the patio of the 
bar 'Where Lila continued drinking. Vernet joined them -and when info:nned 
by Lila that she had lost her automobile keys he ooinmenced looking about 
the patio for them. Accused, who had returned and "i'la.S watching the group 
from outside the patio, finally entered, approached his 'Wife and again 
urged her·to leave w.i. th him but she refused to do so untu· she· finished 
her drink. Accused thereupon walked from the patio (R. 10, ll, 26-29, 
35-37, JtJ., .U). Thereafter Arnold, Vernet and Lila went outside the 
patio and searched for the car keys in the parking area. Vernet and Lila
1ve:re next observed standing in a close embrace near a parked automobile. 
Vernet ts hands 'Were on Lila's buttocks and she had her arms around his 
neck (R. 29, 43, 54., 55, 68). About 15 minutes later., accused was seen 
walking past the bar toward the area where Vernet and Lila had been 
standing. He returned al.one but soon made a second trip and :returned 
that t;me conducting Lila by the 'hand as he urged her to ac'?~ompany him 
hane. She pulled herself from accused• s grasp., 'flal.ked to tlae ladies, 
room, returned and then stood near the comer of the building with accused 
'Where they engaged angrily in conversation. In the meantime, Vernet and 
Arnold ware searching for the automobile keys in the parld.ng area close 
by. It was now about a half or three quarters of an hour since Vernet 
and Lila had been obsened embracing each other 1n the parking. area. 
(R. 44, 50, 51, 55-57, 60, 66, 68-70). 

w.Lthin a short period of, time accused· ns seen to approach 
Vernet as he searched about tm parking area and he struck him in the 
back, A/3 Ve~t staggered and blood nowad .from his back, accused 11:as 
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observed standing a few feet away 'With a knife in his hand. Promptly 

thereafter Arnold raced for the patio pursued by accused who stopped 

abruptly.as he espied his wife standing near the patio. Accused then 

struck at Ula, she reeled into a· wire fence, sagged over it and accused 

took flight from the parld.ng area, leaping the fence. Rescuers- ran to 

Lila and .found blood nowtng from her side and ann.. Vernet· was lying 1n 

a pool of blood near a parked automobile notfh.r away (R. ll, 12, 30-33, 

44-48, 50, 51, 60-66). · 


Doctor Robert A. Prioe attended Mrs. Laws on the night of 23 June 
and early morning of 24 June 1945. He found her suffering from knife 
wounds inflicted about 10 p.m.., 23 June 1945. She expired at 12:25 a.m., 
24 June 1945 "from. shock caused by helmlloraee (sic) from her left lung 
and left intercostal vessels, caused by knife wounds" (R. ?l; Pros, Ex. 2). 

_ Vernet died on 23 June 1945 and an autopsy performed at 12:45 a.m. the 
next morning revealed that he expired as a result of a ''massive internal 
hemorr.ha.ge following a pulmonary st~b ,wound at level of 3rd thoracic 
vertebrae l½' inch lateral to right sioo of spine, penetrating superior 
portion of lower lobe of·right lung and piercing inferior branch of right 
pulmonary artery11 (R. 71, 72; Pros, Ex. 3). 

A lengthy statement signed anti sworn to by accused on 24 June 
1945 was admitted without objection after it had been established to 
have been voluntarily made following f'ull warning of accused as to his 
rights. In its important aspects the statement is as follows (R. 72-75; 
Pros~ Ex. 6). Accused CBilBto the town of Kingman about 5:45 p.m., 23 June 
1945, on his way home from Kingman Arrr.'J Air Field. He stopped at the · 
Rail Cafe where his wile worked but found she had not put in appearance. 
This bothered accused inasmuch as he had infonned his wife the previous 
evening tha.t he objected to her conduct with Vernet. He waited awhile 

. at the Rail Cafe and then commenced a search of the taverns of the town 
finally finding his wife about 7 p.m. in the Tavern Bar occupying a 
booth with Vernet and Bridges. Accused was seized with anger when he 
observed Vernet seated close to his wife. Joining the group he asked 
his vdfe to accompany him home 'While he bathed and chan.:,11E!d his clothing. 
She procrastinated, wishing to have anot.rier drink first. Later, after 
telling accused she intended to go dancing that evening with him or 
11somebody", she sent him to the Rail Cai'e to infonn the proprietor that 
she was ill and would not be at work that evening. When he returned he 
repeatedly urged his wife to go home with him and each time she requested, 
another drink before so doing. After several· rounds of drinks had been 
obtained for her and she still procrastinated; accused toesed her last 
drink on the floor and set out for home alone. 

$011'etime around 9 p.m. accused left his home taking with him 
a Bowie knife because. as he stated "I figured I might need it if the 
soldiers tried to frame up on me and not let me take her home. 11 He 
found his .wile seated in the patio of the Tavern Bar with a strange soldier 
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and soon they '?lere joined 'Illy Vernet. After she stated that she had lost 
the automobile keys, all three men commenced looking for then about the 
patio and the bar. Finally, as accused walked from the bar to the patio, 
he saw his wife and Vernet standing in the areaway outside the patio. 
His 'I'd.fa's arms were about Vernet 1 s waist and Vernet• s arms were around 
her shoulders. As they looked "adoringly into each other's eyes" and 
Vernet started to say 11Well,Honey --, 11 accused ''lost all sense of ~<1.son, 11 

jerked his Bowie knife from the scabbard and lunged at Vernet. From then 
on he had no idea where his blows fell. The next 1hing he remembered was 
running down an alley in the rear of the Tavern Bar. He tossed his knife 
awav and it landed on the roof of a gara,,e. Eventually he gravitated to 
the· Mohave County Hospital, saw nurses and doctors workinc inside, figured 
that they were concerned with either his wife or Vernet and entered the 
hospital. After identifying himself he l-eseeched the doctor to save his 
wife I s life and then, at tte s1Jggestion of a nurse, went to a ·~stem 
Union office to·notify her parents. 't!hile there military police entered 
the office and accused surrendered to· them. 

The military police found a knife on tr.e roof of the garage 
where accused said he had thrown his and 'When it 'Was shown to him accused 
admitted it was the knife he had used (R. 75; Pros. tx. 4). 

4. After having been inforr.ed of his rights, accused elected to 
give sworn testimony in his Q'Wll defense and testified as follows. Before 
enterine the Army he had lived in North Carolina. He left school after 
completing the seventh grade and thereafter farmed ldth his father and 
worked for a textile mill and for Tennessee Valley Authority. He 1YaS 

22 years old' when he entered the Amy in whi~h he has served 38 months. 
He met Ula in ~ptember 1943 and married her in Decem1'er 1943. They 
attended church and accused much in lo\8 with his wife gave her his pay 
check,each month and did all he could to make her happy {R. 79-82).-. 

About a 1teek and a half before the .fatal day accused observed 
his wife and Vermt conversing in the Rail Cate wrere she was employed. 
Later he saw them seated together in a booth and tis suspicions 11ere 
aroused. On 22 June 1943 he again saw them together, protested to his 
wife and ,ras told that if he didn't like what was going on to stay· 
away from the Rail Cafe. Accused was bothered about h s wife-' s associ-· 
ation with Vernet and on 23 June 1945, 'When he did not find her ~rking, 
he 'ffl!nt searching for her {R. 89-95). 

Accused then told of finding his wife intoxicated in the Tavern 
Bar seated in a booth close to Vernet and of his repeated ~quests that 
~he accompany him home and of her repeated excuses that she wished either 
to· finish a drink or have one more. She told accused tl)at she was going 
to Boulder City with Vernet and Bridges for the evenini and requested 
accused to .ihform the proprii:!tor of the Rail Cafe that she woiild not 
be at worlc. ,Vhen he returned frOlll that miseion she still refused to 
leave the Tavern Bar. Accused then emptied her drink on the floor and 
Ieft for home al.one· to bathe· and dress. Accused was !!lad and upset' 
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because of his wife's behavior (R. 82-84, 97-108). 

When he left his home to return to the Tavern Bar he took the 

Bolde knite from his kitchen shelf and placed it in his pocket. He had 

bought the knife in Tia Juana, Mexioo, at his Ydfe's suggestion and it 

had been used in their ldtcheil for cutting bread and meats. He took the 

kni!e with him in case ~met and the other soldier sought to prevent 

him from taking his wife hane (R. 84, Er/ 1 89, lll, 112). After returning 

to the Tavern Bar accused joined 1n the search for the automobile keys 

and during it he obsened his wife and Vernet embracing each other, he 

with his ams about· her neck and she 'With hers about his hips. As they 

gazed at each other, accused heard ~met say "hell, honey -·" Accused 

unsheathed the knife but had no recollection ofltlat happened from then 

until he leaped the fence. Observing the bloody knile in his hands, he 

fiung it· away and soon thereafter appeared at the hospital (R. 84, 85, 

114, 116, 11?). 'While he was at the western Union office notifying his 

wife's folks, he ms taken into custody by military police (R. 861 87). 


It was stipulated that the keys to Mrs •. Laws• automobile were 
.found in the waistband of vernet•s trousers; that in ve:rnet1s billfold 
was discovered a piece of paper l;>earing the name Lila Laws; and that in 
Mrs. Laws' purse was found an envelope bearing Vernet' s name and military 
address (R. 126-128; Def. Exs. B, c). 

. . 
On 24 June 19451 accused was ta.ken to the mortuary 'Where he 


tearfully kissed and embraced his ?life's lifeless boey, and professed his 

undying love for her (R. 124, 125). 


5. Murder is the unlawful ld.lling of a human being with malice 
aforethought. Malice aforethought does not necessarily connote hatred 
or personal ill will. ·Its existenoe is established by proof either of 
an actual intent · to take life or of intent to inflict grievous bodily 
hann upon e:cry person or knowledge that the act· 'Which causes death ?lill 
probably cause grievous bodily ham (MCM, 1928, Par. 148!, CM 2817501 Rubit). 
The evidence conclusively establishes that accaaed assaulted both his 
,.rife and Vernet with· a kn1£e and that both expired as a result of the .. 
wounds they received. From these !acts the court was entitled to con
clude that accused intended to inflict grievous bodily harm upon each 
of them 'Which in turn established the requisite malice aforethought 
unless the killings mre committed 1n the heat of sudden passion caused 
by adequate provocation. 

It is apparent that when the assaults occurred, accused 1'/a.S 

la.boring under a severe emotional disturbance induced by hie 'Wife's 
loose conduct with Vernet·. 1'4len a ld.lling is committed in the heat of 
sudden· passion caused ·by provocation, the homicide is manslaughter 

. (MCM, 1928, Par. 149!,). The provocation must be such, however, as the 
law deems adequate to excite uncontrolled passion 1n the mind of a 
reuonable man. '!he ~aw has recognized that the sight by a husband ot 
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an act of adultery committed by his wife is adequate provocation (!•elf, 
1928, par. 149~; 'Wharton's Criminal Law, 12th ed., Vol. I, sec. 426). 
However, even accepting as true accused's testimony that ir:imediately 
before the killings he sa,v his wife and Vernet embracing each other thei.r 
conduct was not so extreme that the si!',ht of it by accusedconstituted 
adequate provocation as a matter of law. 

Not only must adequate provocation have existed, but furthermore 
it must have excited an uncontrollable passion within accused and the kil
ling must have occurred 'While he was in the throes of that passion if 
the offenoos are to be reduced to manslaughter. Where su.f:t;i dent cooling 
time elapses between the provocation and the killing the oi.'fense is mur
der even if the passion persists (MCU.,.1928, par. 149!)• '.I.be prosecution's 
evidence here: shows that the killing occurred nore than 15 minutes after 
Vernet and 1lrs. Laws had embraced and immediately after accused had 
engaged in angry conversation with his wife. For over three hours before 
the killings took place accused had known and witnessed familiarity be
tween his wife and Vernet. Angered by it he had proceeded home wrere 
he procured a Bowie knife wit··: vmich he returned to the tavern. 'From 
all these facts the court was amply warranted in toncluding that, even 
had the embraces constituted adequate provocation, nevertheless the 
killings did not occur ·while accused was in the throes of an uncontrollable 
passion produced by the sight of the embrace. Rather they resulted from 
a mind so angered by events occurring over a period of hours that it 
willingly conceived the intent to kill. ,Althoue}l· \!rs. Laws' conduct . 
may well constitute an extenuating circumstance to be considered in detel'
mining the appropriate penalty, nevertheless it is insufficient as a · 
matter of law to reduce accused's offense from murder to manslauGhter. 
In our opinion the record of trial is legally sufficient to support the 
court's findings of guilty. 

. The two offenses charged, i.e., the mu~der of Vernet and the mur
der of Mrs. Laws, are set forth in the same Specification. Inasr.mch 
as they are separate offenses they should },..ave been alleeed in separate 
Specifications (I,!CM, 1928, par. 29:£) ~ However, this defect in fo:rm is 
not fatal since the essential elements of each offense were alleged, the 
accused was not misled or de~ived by the r.d.sjoinder nor viere any of his 
substantial rights materially affected thereby (CH 247496, Ec;alnick, 30 
B.P.. 361). . . 

6. Accused is 25 years of age. He entered milita:ry service on 
10 April 1942. 

7. Attention has been given to the following communications re
ceived in The Office of The Judge Advocate General and forwarded here
with, viz: letter from accnsed dated July 5, 1945; letter fran accused•e 
sister, Mrs. Luther Beauton, dated July 3, 1945; letters from c. c. Bucha
nan, Esq., civilian counsel for accused, dated July 14, 1945 and July 23, 
1945; letter from tre Honorable R. Gregg Cherry, Governor of North 
Carolina; and letter from tir. Josephus Dmiels, dated July 20, 1945. 
On 9 August.1945, Mr. C. C. Euchanan, civilian counsel for accused, was 
accorded a i'ull hearing before the Jpard of Review. He submitted to 
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· the Board for its consideration many communications too numerous to 
itemize here but all of which are forwarded herewith. 

8. The court was iegally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of· the accused were committed during the trial. In the opinion 
of the Board of Review the :record of trial is legally sufficient to sup
port the findings of guilty and the sentence and· to warrant confinnation 
of the sentence. Death or imprisonment for life, as a court-martial may 
direct, is mandatory upon conviction of a violation of Article of War 92. 

~,__..,, /,?~ Judge ~vacate 

~/eT#&« /f L~udge Advocate 

~-, Judge Advocate 
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Hq 	ASF, JAGO, Washington, 25, D. C. 

TO: The Secretary -of .i':ar. 

r. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board.of ~eview in the case of 
Corporal.Thurman E. Laws (34259181), Squadron L, 3018th Army Air Forces 
Base Unit, Kingman Army Air Field, Kingman, Arizona. 

2. I concur in the opinion of the Board of Review that the record 
.of trial is· legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. The murders of 
Sergeant Ualdemar Vernet and accused's wife, Lila Laws, were committed 
by accused while he labored under the stress of.extreme anger produced 
by his knowledge and actual observance of an amorous familiarity exist 
ing between, and openly flaunted befor~ him by, the two deceased. Ac
cused's prior civil and military records are unblemished. In his action 
the reviewing authority recommended that the sentence be commuted to life 
imprisonment. Because of the extenuating circumstances, I concur with 
the recommendation of the·reviewing authority and I recommend that the 
sentence be confirmed but that it be commuted to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due and confinement 
at hard labor for life, and that the sentence as thus commuted be carried 
into execution. I further recommend that the United States Penitentiary, 

· Leavenworth, Kansas, be designated as the place of confinement. 

3. Consideration has been given to the following colllClunications 
received by my office and transmitted herewith, viz: Letter from ac
cused dated 5 July 1945; letter from accused's sister, Mrs. Luther Beauton, 
dated J July.19,45; letters from C. C. Buchanan, Esq., civilian counsel 
for accused, dated 14 and 23 July 1945; letter from the Honorable R. Gregg 
Cherry, Governor of North Carolina; and letter from 1:r. Josephus Daniels, 
dated 20 July 1945. There are also transmitted herewith numerous com
munications from private individuals and State and Federal officials 
urging clemency for accused, these communications having been submitted 
by counsel for accused at a hearing held before the Board of Review on 
9 August 1945. 

4. Inclosed are a draft of a letter for your si'gnature, transmit
ting the record to the President for his action and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such recommendation meet with your approv~l. 

-~ c.._~-- 
4 Incls 	 liiYRON C. CIWIER 

1. 	Record of trial Major General 
2. 	Ltrs from accused The Judge Advocate General 

and approx 45 private
individuals and State 
and Federal officers 8 

3. 	Dft ltr for sig S/IV
4. 	Form of action 

... ~- -----', 	 -- --· .... ·-

( Sentence confirmed bat 6ommuted to dishonorable disc~rge total 
roz:teitures and confinement for ll!e. acvo 469 , 29 Oct 1945)• 
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WAR DEPARTilENT 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-CM 28.3726 · 

UNITED STATES 

v. 

Second Lieutenant JESSE K. 
BOWLES (0-685292), Air Corps. 

) 
) 
) 
) 
) 
) 
) 
) 

ARMY AIR FORCES 
PERSONNEL illSTRIBUTION COMMA.ND 

Trial by G.C.M., convened at ; 
Miami Beach, Florida, 2) and : 
21 June 1945. Dismissal, total 
forfeitures and confinement for 
two (2) years. 

OPINION of the BOARD OF REVIEW' 
UPSCmiB, O'CONNOR and MORGAN, Judge Advocates 

l. The Board of Review has exa.'!ti.ned the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charge and Speci.fi
cations: 

CHARGE: Violation of the 96th Article o.f ilar. 

Specification l: In that 2nd Lieutenant Jesse K. Bowles, 
Air Corps, Squadron H, 102:>th Army Air Forces Base Unit 
(Redistribution Station No. 2), did, at Miami Beach, 
Florida, on or about 2.3 December 1944, with intent to 
defraud, wrongfully and unlawfully make and utter to 
Robert C. Martin, doing business as Martin's Drug Store, 
a certain check, in words and figures as follows, to wit: 

__.... ____ No.____De.;:;,.c....._23..._ 19£t4.._ 

National Bank of Fort Sam Houston 
San Antonio, Texas 

Pay to the 
order of____ ____....,..gs~M~a~r~ti~·~n~'~s~Dru ______ $25.00 

--~Tw;._,;::en=ty~-~Fi~··~v~e~an=d_-___.____________~n=o~/l""""'"OO____Dollars 
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#2. A.A.F.R.S. /s/ 	Jesse K. Bowles 0-685292 
2nd Lt. A.c. 

and by means thereof, did fraudulently obtain from 
Robert c. Martin, doing business as Martin's Drug Store, 
$25.00, he the said 2nd Lieutenant Kesse K. Bowles then 
well knowing that he did not have and not intending that 
he should have sufficient funds in the National Bank of 
Fort Sam Houston, San Antonio., Texas, for the payment of 
said check. 

Specifications 2 to 5, inclusive, are identical with Specifi 
cation l except as to dates and amounts as follOW's: 

S~cification ~ Amount 

Specification 2 
Specification 3 
Specification 4 
Specification 5 

29 December 1944 
30 December 1944 
.30 DeceIP.ber 1944 

2 January' 1945 

$20.00 
$25.00 
$25.00 
$35.00. 

Specifications 6 to 15, inclusive., are identical with Specifi 
cation l except that each check was drawn on the First 
National Bank of St. Petersburg, Florida, and made and 
uttered to Ben Gaines.· As to dates and amounts they were 
as follows: 

S~cification 	 Amount~ 

Specification 6 12 February 1945 $30.00 
Specification 7 12 February 1945 $25.00 
Specification 8 13 February 1945 $30.00 
Specification 9 14 February 1945 $30.00 
Specification 10 14 February 1945 $35.00 
Specification 11 15 February 1945 $30.00 
Specification 12 19 February 1945 $35.00 
Specification 13 19 February 1945 $35.00 
Specification 14 20 February 1945 $40.00 
Specification 15 21. February 1945 $50.00 

The accused pleaded not guilty to, and was found guilty of, the Charge 
and its Specifications. He was sentenced to be dismissed the service., 
to forfeit all pay and allowances due or to become due., and to be con
fined at hard labor, at such place as the reviewing authority might 
direct, for two years. The reviewing authority approved only so much 
of the fin0ings of guilty of Specifications "6, 7, 8, 9, 10, and 11 as 
finds the accused guilty, excepting the words 'with intent to defraud• 
and •fraudulently', wherever they appear"; approved the sentence; and 
forwarded the record of trial for action under Article of War 48. 
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J. The defense, at the inception of the trial, raised the question 
of the accused's mental accountability at the time of the alleged of-
tenses and presented Major Marshall deG Ruffin, Medical Corps, a psychiatrist 
at the Army Air Forces Regional and Convalescent Hospital, Coral Gabl3 s, 
Florida, as a witness (R. 14, 15). He testified that the accused was a 
patient at the ~ Air Forces Regional and Convalescent Hospital from 
6 Febru~ 1945 to 17 April 1945 and during that period was daily under 
the observation of the witness and his associates. This period of study 
and observation led the witness to a finding that a psychopathic behavior 
pattern was 11inherent11 in the accused, 11if not outwardly, certainly in
wardly"., since his childhood and that this condition "blossomed * * * to 
full nood11 under the stimulu:, of overseas experience. As a result of 
this experience he bad developed several anxiety symptoms l'hich., while 
characterized by tension and restlessness, were "moderate" and •mild" 
and no more severe than those exhibited by macy other returnees (R. 18). 
His condition was further distinguishec, however, by the negotiation of 
a series of worthless checks and, since he had never before revealed such 
11 anti-social11 and 11 amors.1 11 behavior, the witness and his associates "were 
at a loss to completely explain the case 11 • They concluded that the ac
cused "had both a constitutional psychopathic state and anxiety reaction" 
(R. 17) •. The fact that the accused was 11push/:edJ * * * into a type of 
behavior that repeats itself" could be explained by the fact that he was 
emotionally unstable, that 11:t.e lacks something, we cbn 1t know what, that 
makes a person a normal well adjusted individual", and that he had an 
inherently weak character that was unusually susceptible to the strains 
and stresses of overseas service. He was thus easily swayed in the 
direction of abnonnal behavior (H.. 17, 23). 

Major Ruffin expressed the opinion that the accused could 
distinguish right from wrong (R. 16). ·when asked whether the accused 
was so far free from mental defect, disease, or derangement as to be able 
to acihere to the right, the witness, after stating that this was a 11diffi 
cult question to answer", replied in the negative (R. 17, 18, 27). He 
explained that the accused has an 11illness, just as ~~minal has11 

(R. 23) and went on to say: 

"I feel that he had a defect and he could not help himself 

from behaving the way he did. I feel this fellow is sick. 

I think m will behave in this way for a long time to come. 

I think he has been this way all his life, and he has 

blossomed out in the A:rrny due to comb~t experience. I 

think he is sick. He is sick as hell, just as I think Al 

Capone is sick as hell" (R. Z7). 


The witness testified., however, that in his opinion the accused was "in 
a legal sense" responsible for his acts (R. 25). 

Prior to his discharge from the hospital the accused appeared 
'before a. Disposition Board whose members concluded that the accu3ed's 
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anxiety had "quieted down" and acoordingly recommended his return to 
general duty and his aciministrative separation from the service pur
suant to Army Regulations 605-230 (R. 22, 24). Major Ruffin· explained 
that this type of recommendation was routine in psychopathic cases be
cause the malady was not considered a 11disease 11 by Army authorities and 
a person so afflicted did not "rate" an honorable medical discharge 
(R. 23., 24). 

The defense, in presenting the testimony of Major Ruffin, at
tempted to raise a reasonable doubt as to the mental responsibility of 
the accused for the alleged offenses. This position was taken in reliance 
on the following language from the Manual for Courts-Martial (par. 78) 1 

1rwhere a reasonable doubt exists as to the mental 

responsibility of an accused for an offense charged, the 

accused cannot legally be convicted of that offense. A 

person is not mentally responsible for an o.f'fense unless 

he was at the time so far free from mental defect, disease, 

or derangement as to be able concerning the particular acts 

charged both to distinguish tight from wrong and to adhere 

to the right". 


. No effort was made to establish that the accused was insane, 
in the sense that he was demented, or had lost contact with reality., or 
was afflicted with an obsessive-compulsive neurosis or a psychosis. He 
was intelligent, had f'ull.'possession of his faculties, aid., according to 
Major Ruffin' s unqualified assertion, was able to distinguish right .f'rom 
wrong. It is clear that Major Ruffin found it difficult, and even · . 
objectionable, to describe the accused's psychiatric disorder in terms 
of an ability to adhere to the right. A careful analysis of his testi 
mony., however, with its constant emphasis on the·repetitive character 
of the behavior and the refusal to learn from experience, warrants the 
conclusion that the.accused acted with an unwise disregard for conse
quences, but does not establish that he was deprived of his volition. 
He doubtless suffered .f'rom anxiety, with its consequent tension and 
restlessness, and the resulting nervous condition may well have clouded 
his judgment aoo caused him to act indiscreetly without proper concern 
for wha~ would follow. The testimony of Major Ruffin does not go further. 
Certainly it does not establish the existence of an i~ulse so strong and 
irresistible that the accused was powerless to control bis conduct. 

The members of the hospital Disposition Board. considered that 
the accused, because of his misconduct, "did not deserve an honorable . 
medical discharge"• Major Buffin expressly acknowledged his conviction 
that the accused was responsible for his acts and could be "legally 
punished". The evidence, 'While revealing the presence of a psychiatric 
disorder, failed to cast any reasonable or substantial doubt on the mental 
responsibility of the accused for his alleged offenses. The court properly 
denieci the motion by the defense and proceeded with the trial. 
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4. The evidence for the prosecution shows that, .from 23 December 
1944 to 2 January 1945, inclusive, the accused executed and cashed at 
nii.artin I s Dru.gs 11 , Miami. Beach, Florida, .five checks, three for $25.00, 
one for ,a,20.00, and one for $35.00. When the checks were negotiated and 
again when they were subsequently presented for payment on 8 January and 
11 January 1945, the accused's account in the National Bank of 1''ort Sam 
Houston, the drawee bank, did not exceed $13.15. All five were dis
honored (R. 30-33; Pros. Exs. 1-5, 16, 18). 

The follo'Wing month the accused executed and cashed at the 
Pago Pago Room, Miami Beach, Florida, ten checks, whtch, as to date and 
amount, were as follows: 

Amount~ 
12 February 1945 $30.00 

12 February 1945 25.00 

13 February 1945 30.00 

14 February 1945 30.00 

14 February 1945 35.00 

15 February 1945 30.00 

19 February 1945 35.00 

19 February 1945 35.00 

20 February 1945 40.00 


, 21 February 1945 	 50.00 
(R. 38-42; Pros. Exs. 6-15). 

All were written on the First :National Sanlc of St. ·Petersburg, Florida, 
with whom the accused had opened an account on 26 January 1945. Two 
deposits, each in the amount of $150.00, were credited to him, one on 
26 JanuarJ 1945 and the other on 8 February 1945. The account showed a 
balance of $220.00 on 12 and 13 February,$190.00 on 14 February 1945, 
$170.00 on l5 February 1945, and $90.00 from 16 February to 18 February 
1945. The balance thereafter never exceeded $15.00 (Pros. Ex. 17). The 
checks were presented to the drawee banlc during the period of 19 February 
to 28 Februa:cy 1945, and all were dishonored (R. 39; Pros. Ex. 19). 

The ~ccused acknowledged to the investigating officer that he 
made and negotiated the fifteen checks described above (R. 46). Resti 
tution has not been made (R. 32, 41). 

5. Captain Frank A. Knox, a witness for the defense, who was 
custodian of officers' records, testified that the accused had authorized 
a monthly allotment of $150.00 to the National Banlc of Fort Sam Houston. 
The allotment was outstanding during November and L'ecember, 1944., but, 
on 4 January 1945, it _was discontinued at the instance of the accused, 

. effective as of 31 I:ecember 	1944. The witness explained that the no:nnal 
· result of this action would be the receipt by the bank of the final pay

ment between l and 10 January 1945. , If the accused had previously can
celled the allotment, Captain Knox, according to the usual practice, 
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110uld have been advised of that fact by the Office of I:epandancy Benefits.· 
No such notice had been received (R. 56-59). 

The accused, after his rights relative to testifying or re
maining silent had been explained, elected to remain silent (R. 59). 

6. Each of the fifteen Specifications of· the Charge alleges that 
the accused did, at Miami Beach, florida, "with intent to defraud, wrong-
1'ully am unlawfully make and utter * * * a certain check * * * and by 
means thereof, did :fraudulently obtain" its face value in cash, "then 
well knowing that he did not have and not intending that he should have 
sufficient funds" in the drawee bank for the payment of said check. The 
instruments described in the first five Specifications, aggregating $130.00, 
were allegedly written on the National Bank of Fort Sam Houston, San 
Antonio, Texas, during the period of 23 December 1944 to 2 January 1945, 

:inclusive. 	 The latter ten Spe~fications set out checks, totalling i340.oo, 
allegedly drawn on the First National. Bank of St. Petersburg, florida., from 
12 February 1945 to 21 February 1945, inclusive. These offenses are set 
forth as violations of Article of War 96. · 

The checks described in Specifications 1, 2., 3., 4, and 5 were 
negotiated by the accused at a time vm.en his account in the drawee bank 
never exceeded ~13.15 and were dishonored upon presentment because of 
insufficient funds. The defense did not undertake to controvert these 
facts but took the position that the accused, by virtue of a monthly 
allotment to the drawee bank, had made arrangements for adequate credits. 
In support of this contention, Captain Knox., custodian of officers' re
oords., att,ested the existence of the allotment and explained that., since 
action to effect its termination was not taken until 4 January 1945, the 
drawee bank, in the nozmal. course of events, would be expected to receive 
the allotment payment between the first and tenth day of January, 1945. 
Captain Knox conceded the possibility of prior action by accused to can
cel the allotment but pointed out that, in such event., the Office of 
I:ependency Benefits, according to usual practice, would have advised that 
discontinuance had previously been effectuated. No such intelligence had 
been received. 

The ef'fect of this evidence is to cast reasonable doubt on the 
existence of the alleged culpable intent and knowledge. Obviously the 
allotment payment representing a deduction from the accused's earnings 
for the mont.li of December, 1944, was never entered as a credit to his 
account. The record is silent as to the reason. It may be, as suggested 
in the course of the cross-examination of Captain Knox., that the ac
cused had theretofore at another station taken action to terminate the 
allotment or that his total allotments exceeded his earnings, thereby 
necessitating the stoppage of the item in question. As against these 
mere assumptions that the alloted money never reached the bank because 
of action or fault of .the accused, the record contains persuasive evi
dence to the contrary. The request which he filed on 4 January 1945 
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was apparently his initial effort to cancel the allotment, for it is 
hardly probable that ho would duplica·1,e action taken at another station. 
Significant, too, is the fact that tLe usual notice of prior tennina
tion had not been received by the personnel officer. Since the allot- , 
ment payment exceeded the amount of the checks in question and a~parently 
would have provided ample funds for their redemption, aid since the re
cord suggests t!:iat the accused was justified in expecting tha funds to 
reach the drawee bank, the evidence fails to establish beyond a reasonable 
doubt the existence of the alleged fraudulent intent and guilty knowledge. 
He should not, moreover, under the circumstances described be charged 
with notice of too actual depleted state of his account so as to support 
a finding of guilty of a lesser included offense. The findin.;;s of guilty 
of Specifications 1, 2, 3, 4, and 5 shoula, therefore, be disapproved. 

Because the checks set out in Specifications 6, ?, 8, 9, lO, 
and 11 were drawn at a tine when a sufficiency of funds existed for 
their payment the reviewing authority, upon the recommendation of the 
Staff Juctge Advocate, excepted the words 11with intent to defraud" and 
11fraudulently11 • Since the finding of .fraud was necessarily based on 
the allegation of blc.mewortl~r knowledge and purpose and since the re
v-.i.ewing authority apparently found neither element, it appears that 
the words on which the alleged fraud was bottomed, to-r::i.t, 11 then well 
knowing that he did not have anci not intending that le should have 
sufficient funds in the /_drawee ban!:U for the payment of said check", 
should also be excepted from the findings of guilty. The accused ap
parently had sole control of the account, however, and should be charged 
with the responsibility for its depleted state. His failure to provide 
funds adequate for the payment of the checks upon presentment, -while 
lacking the elements of fraud and deceit, was wrongful and manifestly 
of a nature to bring discredit and disrepute to the militar,; service, in 
violation of Article of War 96. The evidence is sufficient to support 
so much of the findings of guilty of each of Specifications 6, ?, 8, 9, 
10, and 11 as involves a findi_ng that the accused, at the time and place 
alleged, wrongfully failed to maintain sufficient funds in the drawee bank 
to pay the alleged checks. See 32 BR 255, CM 249993, Yates. 

The evidence shows that the checks referred to in the remaining 
Specifications were made and passed by the accused at a time when his 
account in the First National Bank of St. Petersburg had been reduced to 
~~15 .00 or less. From the wholly inadequate state of the account, both when 
th~ checks were made and when subsequently presented to the drawee bank, 
from the patently irresponsible and careless manner in which the accused 
managed his financial affairs, and from his continued failure to redeem 
the checks, the wrongful and fraudulent character of his conduct becomes 
apparent. The findings ot, guilty of Specifications 12, 13, 14, and 15 
are sustained by the evidence. . 

Consideration has been given to the fact that the investigating 
officer, in spite of the accused's professed ~eluctance to make a state
ment, obtained admissions as to the execution and uttering of the checks. 
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This persistence in procuring information, in the face· of an expressed 
· desire to remain silent, was unwarre.nted and revealed a lack of appre
ciation on the part of the investigating officer of the accused's rights., 
but the error did not spell substantial prejudice in view of the com
pelling and convincing evicience indicating guilt., exclusive of the 
admissions. 

7. The accused is about 'Z7 years of age. After completing high 
school., he atten:led Asbury College for three years. He .served as a 
pilot with the Royal Canadian Air i,~orce from May., 1941., to August., 1%2., 
taking part "in patrol missions from Trinidad., British West Indies, over 
a period of several months. After entering the United States Arrrry., in 
September, 1942, as an aviation cadet, he was commissioned a second 
lieutenant on 26 June 1943. Villi.le overseas from December, 1943, to 
August., 1944., he was awarded the Air Medal, with Oak Leaf Cluster, 
and the liistin,,,<':"llished Flying Cross, with Oak Leaf Cluster., for meri
torious and extraordinary achievement in operational flights over the 
hills and mountains of Burma and in landing troops and supplies behind 
enemy lines. 

8. The court was le gaily constituted. In the opinion of the Board 
of Review the record of trial is legally insufficient to support the 
findings of guilty of Specifications l, 21 3, 4, and 5; is legally suffi
cient to support only so much of the findings of guilty of Specifications 
6, 7, 8., 9., 10, and 11 as involves a finding that the accused, at the 
time of making and uttering the checks therein described., wrongfully 
failed to maintain sufficient funds in the alleged drawee bank to pay 
the checks upon presentment; and is legally sufficient to support all of 
the other findings and the sentence and to warrcmt confirmation tbareof. 
Ili.smissal is authorized upon conviction of a violation of Article of ilar 
96. 

J~e Advocate • 

., Judge Advocate. 

8 
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SPJGN-CM 283726 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

'ID: The Secretary of War 


1. Pursuant to Executive Order No. 9556, dated 26 :way 1945, there 

are transmitted harew.i.th for your action for the record of trial and 

the opinion of the Board of Review in the case of Second Ll.eutenant 

Jessa K. Bowles (0-685292), Air Corps. 


2. Upon trial by general court-martial this officer was found 

guilty of fraudulently making and uttering fifteen worthless checks, 

aggregating ~70, in violation of Article of Viar 96. He was sentenced 

to be dismissed the service, to forfeit all pay and allowances due 

or to become due, and to be confined at hard labor, at such place as 

the reviewing authority might direct, for two years. The reviewing 

authority approved only so much of the findings of guilty of Specifi 

cations 11 6, 7, 8, 9, 10, and 11 as finds the accused guilty, excepting 

the words ''Ri th intent to ctefraud I and I fraudulently 1 , wherever· they 

appear'', approved the sentence and forwarded the record of trial for 

action under Article of War 48. 


3. A summary of the evidence may be found in the accompanying 

opinion of the Board of Review. I concur in the opinion of the Board 

of Review that the record of trial is legally· insufficient to support 

the findings of guilty of Specifi.cat~ons 1, 2, 3, 4, and 5; legally 

sufficient to support only so much of the findings of guilty of Speci

fications 6, 7, 8, 9, 10, and 11, as involves a finding that the ac

cused, at the ti.me of making and uttering the checks therein described, 

wrongfully failed to maintain sufficient funds in the alleged drawee 

ba.Tlk to pay the checks upon presentment; and is legally sufficient to 

support all of the other findings and the sentence and to warrant con

_firmation thereof. 

The accused, from 12 February 1945 to 21 February 1945, inclusive., 
made and cashed at the Pago Pago Room, operated by Ben Gaines, in Miami 
Beach, Florida, 10 checks aggregating $340, all drawn on the First 
National Bank of St. Petersburg, Florida (Specs. 6 through 15). The 
first 6 of these checks were executed at a time when the accused's ac
count in t."ie drawee bank was adequate for their payment and the latter 
4 when the account was inadequate. When the ten checks were presented 
tor payment, the acco1.mt was depleted and all were dishonored because 
of insufficient funds. At the time of the trial the dishonored checks 
had not been redeemed by the accused. 

The recorq reveals a protracted practice by the accused of 

passing worthless checks. He apparently has no appreciation of the 
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meaning of financial integrity or the important part it must play in 
the life of an officer. Since he lacks this essential quality, I feel 
that he is not qualified to hold a commission. He has a long and 
creditable record of service, however, and while overseas was awarded 
the Air Medal. with Oak Leaf Cluster and the Distinguished Flying Cross 
with Oak Leaf Cluster. In view of these achievements, I am of the 
opinion that clemency is warranted. I reconnnend, therefore, that the 
sentence be confirmed but that the forfeitures and confinement be re
mitted, and that the sentence as thus modified be ordered executed. 

4. Inclosed is a .form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval • 

.'., 

2 Incls MYRON C. CRAMIB. 
Incl 1 - Record of trial Major General 
Incl 2 - Form of action The Judge Advocate General 

( Sentence confirmed rut forfeitures and confinemfmt remitted. 
3CMO 4401 21 Septl 1945)• 



WAR IEPA.i:m.!ENT 
}.:!.'my Service Forces (135)

In the Office of The Judge Advocate General 
Ytashington 25, D. c. 

SPJGH - O.f 283727 
'(1 rrr- ": ~·· 
,:.) :.I - - ' 

UNITED STATES 	 ) NINTH SERVICE cn.'1.iAND 

) AH.IY SERVICE FORCES 


v. 	 ) 
) Trial by G. C.M., convened at 


Major IDIERT A. FARI'.:CS ) Presidio of San Francisco, 

(0-472880), Ordnance De ) Galifornia, 14, 15, 16 June 

partment. ) 1945. Di.smissal, total for


) f'ei tures and confinement for 
) ten (10) years. 

---------.... 

OPINION of the roJ.RD OF IBVIEW 

TAPPY, EECI(, STERN and TIEVETHAN., Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion., to The 
Judge Advo ca.ta General. 

2. The accused was tried upon the following Olarges and Specifi 
cations: 

CHAOOE I: Violation of the 94th Article of . War. 

Specification 1: In that Robert A. Farris, Major, Ordnance., did, 
at Camp Cooke., california., on or about 15 Februacy 1945 
feloniously take, steal and carry away three (3) Cylinder 
Hydraulic Hoists of the value of about one thousand and · 
fifty ($1.,050.00) I))llars., property o:f the United states, 
:furnished and intended :for the militacy service thereof. 

Specification 2: (Finding of not guilty). 

Specification 3: In that Robert A. Farris., Major, Ordnance., did, 
at Camp Cooke, callfomia., on or about 1 October 1944 
:feloniously take, steal and carry away one (1) Complete 
Metalizing Set (Metalizing Engr o, - Serial No. 3458) of' the 
value of' about Four hundred fifty (~50.00) Dollars, property 
of' the United states, furnished arxi intended for the mili 
tary service thereof. 

Specification 4: In that Robert A. Farris, Major, Ordnance, did, 
at camp Cooke, California., on or about 15 February 1945 
:feloniously take, steal and carry away one (1) 'W:Lnch with 
Cable of the value of about '.three lmndred thirty-five ($335.00) 
Dollars, property of the United states, furnished and intended 
for the military service thereof. 
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Specification 5: In that Robert A. Farris, .l.iajor, Ordnance, did, 
at Camp Cooke., California, on or about 2.3 December 1944 feloni

. ous:)_y take, steal and carry away three (.3) Porto Power Push 
Pull Jacks of the value of about One hundred .forty ($140.00) 
Dollars, property of the United States, furnished and intended 
for the military- service thereof. 

Specification 6: In that Robert A. Farris, Major, Ordnance, did, 
at Camp Cooke, Cali!ornia, on or about 1 Februa.r.r,1945 
feloniously take, steal and carry away two (2) Hoists 1½ 
Ton Gear 8• Lift 0£ the value of about Two hundred forty
($240.00} Dollars, property- of the United States, .furnished 
and intended for the military- service thereof. 

\ 

Speci!ication 7: (Finding of not guilty). · 

Specification 8: (Finding of not guilty). 

Specification 9: In that Robert .A.. FaITis, Major, Ordnance., did., 
at camp Cooke., California, on or about 1 April 1944 feloni
ously take., steal and carry away one (l) Thompson Calibre 
.45 Sub-ilachine Gun., Serial No. 182425, of the value of about 
Eighty ($80.00) Dollars and one (1) '.J:hompson Sub-Machine Gun 
Cleaning Rod of.the value of about 25/100 ($.25) and 1.,800 
Rounds Calibre· .45 Amm.unition of· the value of about Eighty
four and 50/100 ($84.50) Dollars, property of the United 
states., .furnished and intended for the milltary- service 
thereof'. 

Speci!ication 10: · In that Robert A. Farris, Major., Ordnance, did, 
at camp Cooke., California., on or about 1 April 1944., feloni-· 
ously take, steal and carry away one (1) Calibre .•30 carbine, 
Serial No. 12190.385., with sling, of the value of about Fifty 
($50.00) lbllars, one (1) 01.libre • .30 carbine, Serial No. 
1680566, of the value of about Fifty ($50.00) D:>llars., one . 
(1) Clip for Carbine Ri.f'le M-1 of the value of 25/100 ($.25) 
Dollars~ one (1) Ri!le caae Carbine of the value of about one 
aid 25/J.00 ($1.25) Dollars and .3.,000 Rounds of Calibre •.30 
.Amnmn:i.tion carbine of the value of about One Hundred eleven 
($lll.OO) Dollars, property of the United States, furnished 
and intended for the military service thereof. 

Spec~fication lli · In that Rotert A. Farr.Ls, Major, Ordnance, did, 
at camp Cooke., california., on or about 15 .April 1944 .feloni
ously take., steal and carry away one (1) Calibre .30 Rifle 
Yodel 1903, Serial No. 794636 of' the value o.f about Twenty
seven and 50/100 ($27.50) D:>llars., one (1) calibre .30 Ri.fle 
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M-1, Serial No. 4162244, •of the value of about Ninety-five 
($95.00) Dollars, one (1) Calibre .30 Rifle M-1, Serial 

. No. 1081:,3;26, of the value of about Ninq-five ($95.00) 
Dollars, .i'our (4) Cartridge Clips of the value of about 
Ooe ($1.00) Dollar and One thousand five hundred (1,500) 
Rounds Calibre .30 .Ball .Ammunition of the value of about 
Forty-five ($45.00) D:>llars, property of the United States, 
furnished and intended for the military service thereof. 

Specification 12a In that Robert A.· Farr.is, Major, Ordnance, 
did., at Camp Cooke., California, on or about l April 1944 
feloniously take, steal and carry away one (1) Calibre .22 
Target Rifle of t]:ie value of about Thirty-eight and 50/100 
($.38.50) Dollars and two (2) Rifle Magazines Calibre .22 
of the value of a.bout 50/100 ($.50) D:>llars., property of 
the United states., furnished and intended for the military 
servi cs thereof. 

Specification 13: In that Robert 1.· Farris, Major, Ordnance.,
die.., at Camp Cooke, California., on or about l August 1944 
feloniously take, steal and carry away one (1) Ollibre .,30 
Carbine M-1 Serial No. 9844ll of the value of about Fifty 
($50.00) Dollars, and one (1) Calibre .,30 carbine Y~l 
Serial No. 2ll4777 of the value of about Fifty ($50.00) 
Dollars., property of the United States, furnished and in
tended for the military service thereof. 

Specification 14: (Finding of not guilty). 

Specification 15: In that Ilol:Jert A• FaITis, Major, Ordnance, 
· did., at camp Cooke., california., on or about l March 1945 

feloniously take, steal and e&rry away eight (8) C!l.utch 
Pressure Plate Assemblies of the value of about Two Hun
dred eighty ($280.00) D:>llars, one (1) Heavy Trllck .Pressure 
Plate of the value of about Fifty and 20/100 ($50.20) Dol
lars, two (2) Truck-type Clutch Plate Assemblies of the 
value of about Sixty-four and 50/100 ($64. 50) Dollars, 
two (2) White half-track Clutch Pressure Plate .Assemblies 
of the value of about Eighty-one and 50/100 ($81 • .SO) Dol
lars, one (1) Pressure Plate Assembly of the value of about 
Twenty-three {$2,3.00) Dollars, one (1) Clutch Pressure 
Plate Assembly of the value of about '.lbirty-seven and 40/100 
($37.50) Dollars, seven (7) Clutch discs at the value of· 
about One· hundred £ifty-.four and 80/100 ($154.80) Dollars, 

· three (.3) '\'lhite half-track Clutch discs of the value of 
about Forty~nine and 50/100 ($49.50) D:>llars and one (1) 
Heavy '.I;ype (!Lutch Plate Assembly of the·value ot about 
Thirty-five and 25/100 ($35.25) Dollars, property- of the 
United States, furnished and intended for the militaey 

· servioa thereof. 
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Specification 16: In that Robert A. Farris, 11:aJor, Ordnance., 

did, at ca.mp Ccloke., cali.f'ornia., on or about 14 March 1945 

feloniously take, steal and ca:rry away one (l) 12-Volt 

storage Battery of the value of about Sixty-five ($65.00) 


' 	 Dollars and one (l) 6-Volt Storage Battery of the value 
of about Twelve and 50/100 (f,;12.50) Dollars, property of 
tne United States, furnished and intended for the military 
service thereof. 

Specifications 17 to 20 Incl: (Findings of not guilty). 

Specification 21: In that Robert A. Farris, 1/.ajor., Ordnance., 
did, at Ccllnp Cooke., ca.lifornia., on or about 1 December 1944 
feloniously take, steal and carry away one (1) Lot of tools 
of the value of about Five hundred seventy-eight and 58/100 
($578.58) Dollars., one (l) Pipe Vfrench {Chain type) of the 
value of about Eighty ($80.00) Dollars., one (1) Hinged 
Handle· Socket 1'.rench of the value of about Four ($4.00) Dol
lars.,· one (l) Box of various mechanics tools of the value 
of Two hundred twenty-five (!j,,225.00) D:>llars., one {l) Reamer 
Expansion S:it of the value of about Thirty-two and 50/100 
($32.50) D:>_llars., one (1) Wrench Set 3/411 Drive of the value 
of about Forty-eight and 54/100 ($48.54) Dollars, one (1) 
Bar Socket ~ench l'• EX-tension of the value of ~ee and 
.50/100 ($3.50) Dollars., one {l) 1\f.rench Set with Ratchet 3/4" 
drive of the value of Forty-eight and .54fl00 ($48.54) Ik>l
lars, one (1) Wrench Double End 15/811 x 1½11 ·or the value of 
Fourteen ($14.00) Dollars, one (l) Socket Wrench set with 
case of the value of about Sixteen ($16.oo) Dollars., one (l) 
Kit Mechanics Tools of the value of Eighty-five ($85.00) Dol
lars., four (4) Motorcycle Chain '.fuols of the value of about 
Six ($6.00) Dollars., one (1) Box Socket Wrenches of the value 
of one ($1.00) D:>llar., one (1) Ratchet Handle ½" Drive of 
the value of Four ($4.00) Dollars and one (l) "Wrench Socket 
Gear head l" of the value of Ten ($10.00) Dollars, property . 
of the United States., furnished and intended for the mili 
tary service thereof. 

Specification 22t (Finding of not guilty). 

Specification 23: In that Robert A. Fa!Tis., Major, Ordnance, 
did., at Camp Cooke., California., on or about 15 October 1944 
feloniously take,· steal and ca:rry away four (4) 6 x 16 
Automobile Tires .;.. Penhsylvania Serial Nos1• lLl0402, lV 74973., 
l.Lll0.28; 'fN 67341+., of the value of about Seventy-t~u ($72.00) 
D:>llars., propertsr ·of the United States, furnished and in

. tended for the military service thereof. 

Specification 24: In that Ik>bert A-. Farris., Major, Ordnance.,· 
did., at ca.mp Cooke., califomia., on or about l April 1945., 
feloniously take, steal and carry away one '(l) Royal Port
able Typewriter of the value of a.bout Fifty ($50.00) D:>llars., 
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property of the United States, furnished and intended for 
the rr.ilitary service thereof. 

Specification 25: (Finding of not guilty). 

Specification 26: In that Robert A. Farris, Major, Ordnance, 
did, at ounp Cooke, California, on or about 16 March 1$45 
lmoitlngly and willfully apply to his oTll'l use and benefit 
62 gallons of gasoline of the value of'about Twelve (~12.00) 
Dollars, property of the United States, furnished and in
tended for the military service thereof. 

CHARGE II: Violation of the 95th .Article of War. 

Specification 1: In that Eobert A. Farris, Major, Ordnanoo, 
did, at Camp Cooke, California, on or about 13 April 1945 
,,illfully and lmowingly attempt to commit suicide by cutting 
his throat with a razor blade. 

He pleaded not guilty to all Charges and Specifications. He l'1as found 
not guilty of Specifications 2, 7, 8, 14, 17, 18, 19, 20, 22 and 25 of 
Cllarge I; guilty of 5Pecifications3 and 23; guilty by exceptions and sub
stitutions of all other Specifications of Charge I and guilty 6f (liarge II 
and its Specification. No evidence of previous convictions was introduced. 
He was sentenced to dismissal, total forfeitures and confinement at hard 
labor for ten years. The revieVling authority approved the sentence e.nd 
forwarded the record of trial for action under h'ticle of litl,r 48. 

3. The accused was charged in Specifications 1 to 25, both inclusive, 
w.i. th the larceny of va.rio'..ls items of Goverrnnent property of a total value 
of $7,513.66, and in Specification 26 with misappropriation of Government 
gasoline of the value of $12, all in violation. of Article of 7[ar 94, and 
charged with attempted suicide in the Specification of Oiarce II in vio
lation of Article of ,{ar 95. 

The accused .vas on duty at Camp Cooke, California, betYJeen February 
1943 and April 1945, first as past Ordnance officer and later as Ieputy 
Director of SUpply for l!aintenance in charee of the combined maintenance 
shops at that station. During_hi.s tour of duty at Camp Cooke, several 
annored units, antiaircraft µnits, engineer units and tank destroyer 
units 'l"lere successively housed.and trained there. Upon departure of these 
organizations for overseas duty and because of the frequent requirement 
that they carry '\Yi.th them only the bare essentials, they clli[:arded and 
left behind huge quantities of material and equipment, both organizational 
and vehicular used during their training, as well as surplus supplies which 
they had on hand for the maintenance of that equipment. Tue to the haste 
"With which these organizations departed and the lack of personnel it ms 
not possible to identify, classify and inventory this material and equip
ment either as to quantity or nomenclature. All of it Tra.s merely lef't in 
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camp Cooke warehouses or in the open, some of it covered with tarpaulins and 
some of it left exposed to the elements lacking sufficient warehouse capa
city. In a:ny event it passed to accused's station without accountability. 
In the course of accused's performance of duty he had access to this property 
and some of it actually passed into his custody. The accused1 s access or 
custody of the property did not operate as authority for him to remove it 
fran the camp, or otherwise dispose of it. 

Accused's wife resides in San Francisco., California., and prior to 

accused's entrance into. the military service she and accused owned and 

operated the Automotive Shock Absorber C:Ompany located at 1650 Pacific Ave

nue in the same city. '.Ihey also owned a fishing lodge known as "The Ark11 


in Greenbrae~ California. '.lhe Automotive Shock Absorber O>mpa:ny is now 

and has, since accused entered the military service in May 1942, been 

operated by accused's wife. Among other things,_ the company is engaged in 

rebuilding shock absorbers £or the U.S. Government. 


The record of trial demonstrates that the case vra.s poorly tried. The 
evidencj, much of vmich was hearsay and irrelevant, was presented in a moot 
unorderly fashion. It is difficult to summarize the evidence of the prose
cution and defense in.the customary manner. In order to summarize the 
pertinent evidence in a clear and understandable manner the evidence for 
the prosecution and defense with respect to each Specification will be sm
marized in the same paragraph., and no mention will be made of the evidence 
relating to those Specif'ications of which accused was acquitted (Specs. 2., 
7., 8., 14, 17., J.8., 19, 20., 22., 25., Ch. I)., except in so far as it May per~ 
tain to those of 'Which he was convicted (Specs~ 11 3, 4., 5., 6., 9., 10., 11., 
12., 13, 15., 16., 21., 23, 24., 26, Ch. I and ~c., Ch. II). 

-~cif!£ati!?E.-1, Cha~!. 

By exceptions and substitutions as to both quantity and value made in 
the court's findings, accused was found guilty under this Sre cification of 
tha larceny- of two (2) cylinder hydraulic hoists of a total value of about 
$loo, property of the United states furnished and intended for the mili 
tary service (R. 238). Mr. Foy E. Phillips, Automotive. Foreman .at the 
combined maintenance shops, camp O::>oke, California, testified for the 
prosecution that about February 1945 he loaded two (2) old cylinder hy
draulic hoists, removed from disassembled Government trucks, into accused•s 
private automobile at Camp Cooke., California (R. 37, 38., 58}. Three (3} 
cylinder hydraulic hoists were recovered in April of 1945 by agents of 
the Federal Bureau of Investigation at accused's place of business., the 
Automot1.ve· Shock Absorber Company, 1'650 Pacific Avemie., San Frm. cisco, 
Callforn?,-a, and later transferred to Fort lilnfileld Scott (R. 68-72). Just 
prior to accused's trial, Mr. Phillips saw some cylinder hydraulic hoists 
at Fort Winfield Scott, which he identified as similar to those he had 
previously loaded into accused• s private automobile at Camp Cooke (R. 38). 
Following a full explanation of his rights as a witness, accused elected 
to testify in his o'Wil oohalf, and on cross-examination with respect to 
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this Specification he admitted that he had removed two (2) cylinder hy
draulic hoists belonging to the Government to his place of business in 
San Francisco, California, for use in connection with a machine he was 
constructing to assist in the repair of automotive clutches for the Govern-, 
me~t (R. 164, 165). The cylinder hydraulic hoists had a value of $50 
each (R. 78). 

~fication~_Qhy.rge I: 

It was stipulated that if Loren E. Anderson, accused's shop foreman, 
·were pl'esent in court and sworn as a witness, he woul_d testify that he saw 
accused bring a metalizing set into the main shop at Camp Cooke, California, 
md place it near the steam and wash rack, stating that he (accused) in
tended to set it up near the wash rack for use in the maintenance shop. He 
saw this metalizing set in the maintenance shop at Camp Cooke, California, 
as late as September 1944, at the tim~ he left the camp, but did not know 
if accused thereafter removed the set from the shop. This metalizing set 
was among the property recovered by agents of the Federal Bureau of Investi 
gation from the custody of accused (R. 69, 74; Pros. Ex. J). On cross
examination accused admitted that the metalizing set had been shipped from 
Camp Cooke, California, along with other articles, by Government conveya."1ce 
to the Colyear 11otor Sales Company, in San Francisco, Galifornia, and later 
transferred to accused's place of business at 1650 Pacific Avenue, in the 
same city (R. 196). The metalizing set vias new and had a value of $450 
(R.' 80) • 

, ~cification 4L_charge I: 

The winch and cable described in this Specification were included 

among the items of property recovered by agents of the Federal D,lreau of 

Investigation from the custody of accused (:H. 74). The winch Yias of a 

type generally used only on Government. vehicles (R. 80). Accused adrni tted 

that it was the property of the United States, furnished and intended for 

the military service (R. 191). The winch and cable had a value as of 

15 FebruarJ 1945 of ~5 (R. 80-81). 


~ification 51 Charge I: 

About December 1944, at the request of accused, Mr. Roy E. Phillips, 

'W!lo was automotive foreman at the combined maintenance shops, Camp Cooke., 

California, loaded a Porto Po'Wer push type jack into the private auto

mobile of accused. This jack had previously been used at Ca..>np Cooke, and 

ll'a.S leaking oil and was in need of repairs ( R.. 39-40). Three Porto PO'wer 

Push Pull Jacks were in~luded ·among the items of property recovered by 

agents of the Federal Bureau of Investigation from the custody of accused 

(R. 74). Accused admitted that, insofar as he lmevr these jacks so re

covered were Government property furnished and intended for the military 

service (R. 191). They had a value as of 23 recember 1944 of $8 to ~10 

each (R. 81). 
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Specification 6, Charge I: 

About March 1944., at the direction of accused., Mr. fpy E. Phillips 
loaded three used hoists., 1½ ton gear 8 1 lift., which he believed to be 
Government property., into the personal automobile of accused at Camp Cooke., 
ea.liforni?, (R. 40-41). Two hoists of the same description were included 
among the items of property recovered by agents of the Federal Bureau of 
Investigation from the custody of accused (R. 74). These two hoists had a 
combined value of $100 (R. 81-$2). 

~~i!1~tiog~_2_to_U1_QQth-iu~1u~t~1-Qh~r~-I: 

The items of pror:e rty described in these five Specifications mre 
among the property recovered by agents of the Federal Bureau of Investi 
gation from the custody of accused (R. 74). All the rifles except the . 
22 caliber rifle bore the identifying 'WOrds nu.s. Government Property., 11 

and no ams of this type have been sold to civilians since 1940 (R. 72). 
On cross-examination accused admitted that each and all items described 
in these Specifications were Government property and had teen brought by 
him from camp Cooke., California.,. to san Francisco., California (R. 192). 
About three months before the Federal Bureau of Investigation agents re
covered this property, accused loaned and personally delivered two .30 
caliber carbines to Mr. Charles Morosin, who was going on a hunting trip., 
and told Morosin to keep them as long as he desired. Mr. Morosin was 
co-owner of a building l'lhere at one time accused had some of this property 
stored (R. 73; Pros. Ex. 1). Accused confessed specifically tot ald.ng 
four rifles., including a carbine, a ~22 caliber rifle., a case of .30 cali 
ber ammuntion., and a case of .22 caliber a..1lI!lUllition, all of 'Which had been 
in his custody at Camp Cooke, 03,lifornia., without accountability (Pros. 
Ex. 5). The value of all items was established by re!erenoe to Government 
price lists., of which the court took judicial notice (R. 75-76). 

Specification 15., Charge I: 
. ---------~---

In the early part of.1945, Mr~ Roy E. Phillips, at the direction of 
accused., loaded 25 or 30 used or rebuilt half-track clutch discs and 
clutch plate assemblies into the personal automobile of the accused at Camp 
Cooke, Cal.1fornia. These items of property had been removed from Govern
ment vehicles at Camp Cooke and were taken., as accused said, as replace
ments for similar articles personally owned., Ylhich he had previously 
brought from his place of business in San Francisco for installation in 
Government vehicles at Camp Cooke (R. 42., 43., 192). Clutch discs and 
clutch assemblies of the type described in.this Specification ~re among 
the items of property recovered by agents of the Federal Bureau of Investi 
gation from the cutody' o(' accused (R. 74, 82-$3). Accused admitted that 
the clutch parts 'Were Government property intended for the military ser
gice and that he transported them from Olmp O,oke to San Francisco (R. 192). 
A.a of l March 1945, the two clutch pressure assemblies had a combinad value 
of $81.50., and the three clutch discs had a combined value of.$43.50 (R.83). 
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Specification 16, Charge I: 

About February or March 1945, Mr. Roy E. Phillips, at the re
quest o{ accused, loaded a 12-volt storage battery into a truck destined 

to proceed from Ounp Cooke to &n Francisco (R. 4.3-44). The battery was 

taken from either the battery storage room or from the maintenance shop 

at Camp Cooke and looked to be new (R. 44). This battery was among the 

other items of property recovered'by agents of the Fede-ral Bureau of In

vestigation from the custody of accused (R. 74). It was Goverm.ent prop

erty intended for use in a tank and had the words nu.s. Government" and 

"A.l:b'Y" Written on it and moulded into the case. Also the battery terminal 

~s. stamped wi. th Ordnance green (R. 84, 175). This battery had a value of 

{'50 (R. 84). 


~~~~_31, Char~: 

In either February or March 1945 Mr. Roy E. Phillips, at accused's 
direction, loaded a set of heavy duty socket wrenches obtained from the 
tool crib at Camp O>oke, whichhe (Phillips) believed to be Government 
property, into the private automobile of accused (R. 46-47). A box con
taining various mechanic 1s tools bearing the label "POS,", meanihg "Post 
Ordnance Shop," was among the items of property recovered by agents of 
the Federal Bureau of Investigation from the custody of accused (R. 74, 86). 
Accused confessed to removing two kits of mechanic's tools from Camp Cooke, 
(Pros. Exs. 5, 6) and on cross-examination at the trial admitted that the 
tools and fittings in the kits recovered by the Federal Bureau of Investi 
gation were Government property furnished and intended for the military 
servioo (R. 193). These tools had a value of $175(R. 87). 

Specification 2ll Cllar~.J.: 

· On two different occasions during the fall of 1944, Mr. Roy E. Phil 
lips, at the direction of accused, installed two passenger automobile tires 
on accused's private automobile. These tires were obtained from a store
room over the combined maintenance -shops at Camp Cooke (R. 47, 64). Four 
passenger automobile tires were among the items of property recovered by 
agents of the Federal Bureau of Investigation from the custody of accused 
(R. 74). Accused .confessed that these four tires were Government property 
and that he had transported them in his personal automobile from Camp 
Cooke to his place of business in San Francisco (Pros. EX. 6); These tires 
had a market value on 15 October 1944 of $18 each (R. 89). 

Specifi:,:tion 24, Charge I: 

Accused confessed that the type·wr:i. ter described in this Specification 
was obtained from su.vage.. and repaired at the combined maintenance shops 
.at camp Cooke. When accused departed camp Cooke in March of 1945 to attend 
a school at Fort Winfield Scott, he took this typewriter with him, in his 
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personal automobile, and it was later recovered from his room at the 
Hotel RLchelieu, in San Francisco, California (R. 182; Pros. Ex. 6). The 
typewriter had a market value on l J,pril 1945 of $30 (R. 74) • 

§E!cif!£§:gQ.!!_26~~t_ge_I I 

Ch or about 15 March 1945, Mr. Roy E. Phillips checked a Government 
truck out of the motor pool at Camp Cooke, for the purpose of transporting 
some of accused's personal belongings .from C,amp Cooke to san Francisco. 
staff Sergeant Charles J. Lazar, a machinist in the maintenance shop., was 
directed to drive and pursuant to such order did drive the truck into 
accused's garage on Pacific Avenue in San Francisco, and le!t it until 
Monday morning - 19 March. When Sergeant Lazar returned for the truck Mon
day morning it had teen unloaded., and he thereupon drove it back to Ca.mp 
Cooke (R. 66). Sergeant La.zar used about 50 gallons of gasoline for the · 
:mund trip. The day Sergeant La.zar left Camp Cooke for fan Francisco, Mr. 
Phillips pumped about 50 or 6o gallons of gasoline from covernment gasoline 
tanks at the motor pool., ·eamp Cooke., California.,. and placed it in the back 
of the truck for use on this trip. Accused admitted that from time to time 
as he made lleek-end trips to San Francisco, he or Mr. Phillips at his · 
directioh would place gasoline l:elonging to the Government in his person
ally ov.ned automobile. Also that he used gasoline .from cans of gasoline 
around the maintenance shop, ~t denied knowing where Mr. Phillips obtained 
the gasoline he put in his (accused 1s) car (Pros. Ex. 5). It was stipu
lated that the gasoline had a value of 9½ cents per gallon (R. 75) • 

~c!f!~i!Q.!!_of_~~-II1 

()l 13 .April 1945, while a patient at the station hospital, Camp 
Cooke, California, accused was discovered to be suffering from a lacer
ated neck wound, 'Which had oompletely severed the external jugular vein. 
He was taken immediately to the surgery ward Vlhere the hemorrhage was 
controlled and the wound repaired by a medical officer. The wound was of 
a character which could have teen self-inflicted by the use of a razor. 

• 	 Accused admitted to the medical o.fficer attending him that he had nicked 
hil'.llself' while shaving and had decided to "finish the job." The "WOund 
ns approxilllately three or four inches long, parallel to his collar bone 
on the r.i.ght side o:f his .neck., and except for prompt action on the part 
of the medical attendant~ the wound 1'0uld have proven fatal within a few 
minutes (R. 107-109). Ai the trial accused testified that on 13 April 
1945 he lef't his roan in the hospital and proceeded to the ba.throan to 
clean up. On his way toward the · bathroom he passed a room occupied by 
some officers• wives and one o:f them remarked, "D3ll, lie /jo,f/ might as , 
'M!ll pa-ce up and dollll like convicts." He be.gan to shave and nicked him
self, an~ said "Ch hell, 'What I s· tlne use. They say I am a convict - so 

took out the blade and that is 'What I didtt (R. 156). 

4. Several lrl.tnesses testified that accused had a good reputation 
in and around San Fr~cisco for truthfulness, honesty and integrity, and 
a letter to the same effect a~·e s~ed to defense counsel by Colonel 
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Harold J. Commy, Director of Supply, Ninth Se~vi.ce Connna.nd, Fort :FJouglas, 

Utah (R. 112-ll4, 117, 122, 125, 126, 131; Def~ Ex. A). Defense presented 

evidence demonstrating that accused had been recornr:1ended for the Leg.on of 

1Ierit, and ~'Wice recomnended for promotion to the grade of lieutenant colo

. nel (R. li<J;· -120, 135, 136; Def. Exs. B, C, D, E). The accused denied any 
· intent to steal the Government property and offered numerous explanations 
of both the taking and possession thereof (R. 162-201). In further denial 
of his intent to steal, accused testified that he l'la.S a man of means, the 
owner of a substantial and successful autc:motive repair business, from the 
profits of which he had paid for the preceding year, an income tax of be
seven arrl eight thousand dollars (R. 162~. 

As Deputy Director of Supply for Ma.lntenance at Camp 0:>oke, accused 

testified that he was responsible for the repair of large quantities of Axmy 

equipnent and felt this responsibility very keeply. He was imbued with a 

desire to contribute his utmost to the war effort by :repairing· equipment 

under his supervision as rapidly as possible and to attain this objective 

he was not averse to cutting corners and dispersing with red tape. To 

justify his attitude in this regard, he referred to an order promulgated 

by the 01.ief of Ordnance (no date shown) addressed to all Ordnance officers, 

reading: •'Whenever a member of the Ordnance Department, regardless of 

rank, encounters red tape in conducting our business throw the red tape 

to hell out the window. If an abundance of paper work is involved in a 

matter of supply or maintenance, deliver first and fill out the forms -when 

there's t:une •. Accept that, please, as a definite general order" (R. 174; 

Def. Ex. G). 


Accused testified :further that when faced with inadequate supplies 

to meet a deadline he had often taken necessary parts from his private 

business in San Francisco and used them in the repair of Government vehicles, 

expecting to obtain like Gover:rnnent supplies to reimburse himself when 

they later became available (R. 133, U.8, 166, 167). He had from t:illl.e to 

time assisted officers at other installations in the Pacific coast, 

occupying positions comparable to his own, by furnishing them llith sup.. 

plies and equipment from ounp Cooke of the type and character described 

in the Specifications of C!l.arge I (R. 160). With respect to the many items 

of Government property which were removed from Camp Cooke to the Colyear 

Motor sales Company in San Francisco, and later removed by accused to his 

own place of business in the s~ city, accused contended in his testi 

mony that these supplies -were intended !or a Major Goodwin, Ordnance Offi 

cer, at Fort Winfield Scott, at whose station the supplies were badly 

needed, and who had agreed to pick them up at Colyear Motor Sales o,mpa.ny 

(R. 16o.. 161, 184, 1sg, 194; Pros. Exs. 5, 6). With respect to the various 
items· of arms and· ammu..--dtion, S;ccuaed testified that he had been approached 
by Ordnance officers at other installations.along the Pacific coast, who stated 
that they had not been given an opportunity to fire such weapons during their 
Army careers, and inquired i.f accused could obtain such Yleapons for their 
use. Accused contended that he had arranged :tor the transfer of these 
items to his place of business in San Francisco, in order to accamnodate 
these officers, but that follow.i.ng such transfer the officers in question 
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had failed to call for the equipment, and that he had forgotten about it 
(R. 184-186). With respect to the tires (Spec. 23)., accused-contended that 
he had purchased them on the black market for $75 frcm .a junior officer 
formerly stationed at Cru:ip Cooke., but could not recall his name. In sup
port o£ this contention accused• s counsel undertook to introduce in evi
dence a check drav.n to· cash for ~5 and cashed at Camp Coo1.-e Post Exchange. 
W'.i.th respect to the battery (Spec. 16), accused testified that it had been 
placed in his private automobile by mistake on an occasion when he had 
directed Mr. Phillips to load a used car battery belonging to him into his 
vehicle, and that he had no use for it in his place of business in San 
Francisco (R. 175). He explained the presence of a typewriter in his 
hotel roan in San Francisco as one he had taken from Camp Cooke when he 
"Went to Fort i'.infield Scott to attend a school and had left it behind with 
his personal belongings when he made a ha.sty return to camp Cooke (R. 181
182). In explanation of secreting certain of the property at his fishing 
lodge (The Ark) and in the homes of his friends., accused stated that ~n 
he learned the Federal Bureau of Investigation was probing his transactions., 
he became frightened and panicky and undertook to conceal the property to 
avoid unfavorable·consequences (R. 161, 162, 189., 200., 201). 

5. Following accused's arraignment and before pleading to the general. 
issue., special counsel for accused informed the court that he doubted that 
accused possessed the mental capacity to cooperate in his defense. In sup
port of this statement, he cited the inability of accused to recall the 
name (not specified) of an important defense 'Witness until the day pre
ceding the trial. Acting upon defense counsel I s statement, the court 
directed an inquiry into the sanity of accused. Medical officers, special
izing in psychiatz:y., v;ho had previously observed and examined accused, testi 
fied for the prosecution that in their opinion accused was sane, able to 
distinguish right from wrong, and able to adhere to the right (R. 16, 18, 
20, 24, 26., 28). They described accused as poss~ssing an emotional. in
stabllity, characterized by a reactive depression secondary to the very 
embarrassing and serious situation confronting him, and stated that this 
condition was considered not abnol1ll.al for a person faced l'lith an uncertain 
future such as accused•s (R. 26). 1fuile the condition of depression had 
loviered his judgment to a moderate degree and placed him in a position of 
mild disadvantage, they considered him able to understep1d the nature of the 
court proceedings and likewise able to cooperate in his defense (R.27,29). 

Defense counsel freely admitted that accused -was sane (R. 31) and that 
he understood the proceedings., but doubted his ability to cooperate with 
cotmsel in his defense because of his psychoneurotic condition. The defense 
presented no evide~ce of. accused's insanity and the law member of the court 
properly directed that the_;rial proceed on the merits (R. 32). 

· At the conclusion of its case, the defense called a civilian psychia

trist., who had previously examined accused. He testified that accused -was 

sane, knew the difference between right and wrong., and diagnosed him as a 
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psychopath subject to an instability in mental make up, wl1ich caused him 
to act impulsively w.i..thout iirst considering the consequences of his acts. 
It was his further opinion that accused's emotional instability, aggra
vated by overwork, had moderately impaired his judgment (li.. 216-219). 

SUch evidence established beyond a reasonable doubt that accused was 
legally sane both at the time the offenses viere committed and at the time 
of his trial. His psychopathic condition, manifested by emotional instabi
lity and warped jud~ent, constitutes no defense to the crimes charged. 

6. It is clear from the evidence of the prosecution that accused had 
personally taken possession of all of the items of Government property 
embraced in the court's findings of guilty, some of which v..ere still in 
his actual or constructive possession and other of which had beencelivered 
by accused to third persons when recovered by Government agents. His 
ei-planations for his possession of this property were variously (a) that 
he took certain property as an exchange for similar property Ol'l?led by 
him which he had previously delivered to the tJ:my" shop at his installation; 
(b) that certain property had been taken to his 'l'life's business establish
ment for use in constructing machinery to make repairs upon other Govern
ment property; (c) that other property had been delivered by him to a 
private automotive concern where it was to be picked up by an Ordnance 
officer at another A:rrrry installation for U3e there; (d) that the rifles 
had also been intended for other Ordnance officers to be used temporarily 
by them but they also had failed to call for them; and (e) certain property 
had come into his possession through mistake. Accused offered no inde
pendent evidence to support these various explanations. He did not call 
as witnesses any of the Anny officers for whom he claimed certain of the 
property was intended nor any w.i..tness from the autanotive business estab
lishment to confirm his statement that the property was delivered to it 
temporarily pending its transfer to anther militazy installation. The 
property accused claimed was intended for use by other Army off~cers re
mained in his possession or in that of third persons a most unreasonable 
length of time ldthout delivery thE1rreof euer being made to the other offi 
cers. Finally, vmen accused learned that his possession of Governmert 
property was being investigated by the Federal Bureau of Investigation, he 
made frantic efforts to remove and conceal it. O,nsidering all of this 
evidence we cannot say that it was insufficient to warrant the court•s 
findings of gullty. The intent 'With which accused took all of this various 
property was a matter of fact to 1:e determined by the court. Its con
clusion that he took it without authority and Vii th intent to ·convert it 
to his own use is sustained by the evidence. 

The evidence clearly establishes that accused attempted to conmit 
suicide as alleged in the SIB cification of Charge rr. It is well estab
lished that such conduct oonstitutes an offense in violation of .Article 
of War 95 (W 252628,.Earle, 34 B~ 111; Dig. Op. JAG 1912-401 sec. 453 (4)). 

7. Accused is 47 years of age and is married. 'i~r Department records · 
reveal that for the nine years preceding his entry into military service 
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in 1942 he owned and operated the Automotive Shock Absorber Service, San 
Francisco, California., a concern engaged in rebuilding automobile component 
parts. He had prior military service :from 8 1)3cember 1917 to 29 January- 1919 
as a sergeant in the J;rmy Air Corps. On 18 u.ay 1942 he was commissioned 
direct from civilian life as a Qlptain, }.;rrwJ' of the United States, and 
assigned to duty in the Ordnance Topartment as Ordnance Officer at Camp 
Cooke., california., where he was in charge of all Ordnance procurement and 
maintenance. On 22 February 1943 he was promoted to the grade of major. 
On 4 .April 1944 his commanding officer recomriended that he be awarded the 
Legion of Merit for outstanding services perfonned by him as'Director of 
Combined Maintenance Shops and Post Ordnance Officer at Camp Cooke. He 
was the recipient of especial cOJmnendations from the Canmanding Generals 
of the Fifth and Sixth A.nnored.l)ivisions for services perforned for those 
divisions while stationed at Camp ():)._oke. 

8. careful consideration has 1:een given to ~he cormnunications., briefs 
and pleas for clemency filed by civilian and military defense counsel, and 
to the letters from accused• s wife, Senator Sheridan Dov;ney., Congressman 
Franck R. Havenner and Mr. Ira Partin, all urging that clemency be accorded 
accused. 

9. The rourt was legally constituted and had jurisdiction of the 
accused and the offenses. No.errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record _of trial is legally sufficient to support 
the findings of guilty and the sentence and to ...arrant confirmation of 
the sentence. Dismissal is authorized upon conviction of a violation of 
Article of war 94 and is mandatory upon a conviction of a violation of 
Article of War 95. 

Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGH-CM 283727 lat Ind filEC 14 194~. 
liq ASF. JAGO. Washington 25, D. C. 

TO s The Secretary of War 

1. Pursuant to Executive Order No. 9556. dated May 26, 1945. 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Major Robert 
A. Farris (0-472880), Ordnance Department. 

2. Upon trial by general court-martial this officer was found 
guilty. under 15 Specifications of Charge I of the theft of various 
Government property of a total value of ~1515.45, and of misappro
priating Government gasoline of a value of ~4.75. in violation of 
Article of \'var 94, and guilty under Charge II of attempted suicide. 
in violation of Article of iiar 95. He was sentenced to dismissal. 
total forfeitures and confinement at hard labor for 10 years. The 
review!. ng authority approved the sentence and forwarded the record 
o.f trial for action under Article of War 48. 

3. A si.munary of the evidence may be found in the accompaning 
opinion of the Board of Review. The Board is of the opinion that 
the record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. 
I concur in that opinion. Accused was Post Ordnance Officer and 
later Deputy Director of Supply for Maintenance, Camp Cooke, 
California. to April 1945. Over the period from April 1944 to 
April 1945 accused stole various items of tools. machinery and equip
ment and also certain rifles and ammunition, owned by the Government 
and located at Camp Cooke, totaling ,1515.45 in value, and misap
propriated Government gasoline.of the value of $4.75. After accused's 
thefts had been discovered and he had been taken into custody, he 
attempted to commit suicide by severing his jugular vein. 

The record of trial a.nd War Department records reveal that 
accused is 47 years of age and married. He is a vereran of World War I. 
Prior to accused's entry into the military service in the grade of 
captain in May 1942. he owned and successfully operated a small concern 
engaged in rebuilding automobile component parts. It also appears 
that. except for the instant derelictions, he discharged his duties at 
Camp Cooke in an eminently satisfactory manner. As~ result thereof 
he was recommended for the ~gion of Merit and also received especial 
conmendation from tho Connnanding Generals of two armored divisions 
which were proce.sse.d at his post. 

In view of the foregoing, I recommend that the sentence be 
confirmed. but that the period or confinement be re.duced to three years, 
that the sentence.as thus modified be carried into execution and tnat 
a United States penitentiary be designated as the place of confinement. 
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4. Consideration ha.s been given to the communications, briefs 
and pleas for clemency filed by civilian and military defense counsel, 
and to letters from the accused's wife and :Mr. Ira Partin. Consideration 
has also been given to letters, urging c.lemency on behalf of accused, 
addressed to the Secretary of War from Honorable Sheridan Downey, 
United states Senate, and Honorable Frank R. Havenner, House of 
Representatives, which were transmitted to this office for preparation 
of replies. These letters, with drafts of replies, were returned to 
the office of the Secretary of War. 

5. Inclosed is a form of action designed to carry the above 
recommendation into effect, should such recommendation meet with 
your approval. 

5 	Incls .,. • THOMAS H. CREEN 
1 Record of trial Major General 

2 Form of action The Judge Advocate General 

3 Briefs and pleas for 


clemency · 

4 Ltr fr Mrs R A Farris 

5 Ltr fr Ira Partin 


( 	sentence confirmed but period of confinement reduced to three years. 
GCID 16, 25 Jan 1946) • 
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VlAR DEPARTMENT 

Army Service Forces 
In the Office of The Judge Advocate General. 

Washington, D. c. 

SPJGQ - CM 28.3737 

UNITED STATES 	 ) TH:j:RD AIR FORCE 
) 

v. 	 ) TriaJ. by G. c. M., convened at 
) Drew Field, Tampa, Florida, 5 

Colonel GEORGE H. 1:A.CINTYRE ) and 6 July 1945. Dismissal.. 
(0-20016), Air Corps. ) 

OPINION of the BOARD OF REVIEW 
ANDREWS, BIERER and HICKMAN, Judge Advocates 

1. The Board of Review has examined the record of triaJ. in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation o£ the 	95th Article o£ War. 

Specification l: In that Colonel George H. 
Ma.cintyi·e, 301st AAF Base Unit, Drew Field, 
Tampa, Florida, did, at Richmond, Virginia, 
£rem on or about 18 November 1944 to on or 
about 24 November 1944, "Wrongfully occupy a 
room at 38o6 Chamberlayne Avenue, jointly 
with Dorothy Masten Macintyre and Nell 
Y/elborn Macintyre, neither of said women 
being then his wife, such being conduct un
becaning an officer and a gentleman. 

Speci.fication 2: (Withdram) 

Specification 3: In that Colonel George H. 
Macintyre, 301st A.AF Base Unit, Drew Field, 
Tampa, Florida, did, at DeRidder ArT:JJY Air 
Field, DeRidder, Louisiana, about December 
194.3, and January 1944, while Comnanding 
Officer of DeRidder Army Air Field, have 
improper relations with Nell Olise Welborn, 
a civilian employee of the War Department 
under his supervision, such being conduct 
unbecaning an officer and a gentleman. 
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CHARGE II1 Violation of the 96th Article of war. 
(Finding or not guilty) 

Specification l: (Finding of not guilty) 

Specification 2: (Finding or not guilty) 

CHARGE III: Violation o£ the 94th Article o£ War. 

Specification 1: (Finding o! not guilty) 

Specification 2: In that Colonel George H. Macintyre
***, tor the purpose o£ obtaining the p~nt o£ a 
claim against the United States by presenting to 
First Lieutenant D. Y. Proctor, Jr., Agent Finance 
Officer at DeRidder Army Air Field, DeRidder, 
Louisiana, an officer or the United states duly 
authorized to approve, p;q and allow such cl.aim, 
did, at DeRidder Arcr13' Air Field, DeRidder, 
Louisiana, on or about 31 ~ 1944, procure 
the making or ani use Pq and Allowance Account 
WD Form No. 336a, which, as he, the said Colonel 
George H. Macintyre then k::new, contained a state
ment that he had, as a dependent, a law.t"ul wile, 
Dorothy Masten Macintyre, which statement was 
false, in that the said Colonel George H. 
Macintyre was then unmarried, and which state
ment was then known by the said Colonel George 
H. Macintyre to be false. 

Specification 3: Identical with Specification 2 ex
cept that offense was canm:1.tted at same place on 
or about 31 August 1944. 

Specification 4: Identical with Specification 2 ex
cept that or.tense was camnitted at Fort r..eavemrorth, 
Kansas, on or about 30 September 1944. · 

Specification 5: Identical with Specification 2 ex- . 
cept that of'.tense 198.S ca:nmitted at Tampa, Florida, 
on or about JO November 1944. 

Specification 6: Identical with Specification 2 ex
cept that of.tense was ccmmitted at Tampa, Florida, 
on or about 31 December 1944. 
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ADDITIONAL CHARGE I: Violation of the 94th Article ot War. 

Specification: In that Colonel George H. Macintyre
***, did, at Fort Leavemrorth, Kansas, on or about 
Jl August 1944, present for ~nt a claim against 
tha United States by presenting to the Finance Of
ficer at Fort Leavenworth, Kansas, an oi'.ficer of 
the United states, duly authorized to pay such 
claims, in the amount of $724.00, tor pay am. al
lowances £ran 1 August 1944 to Jl August 1944, 
which claim was false and fraudulent in that the 
said Colonel George H. Macintyre, previously had 
presented a claim for pay and allowances in tha 
same amount and for the same period to the Finance 
Officer at Barksdale Field, Louisiana., through the 
Agent Finance Officer, DeRidder Army Air Base, 
DeRidder, Louisiana, and such claim was then known · 
by the said Colonel George H. Macintyre to be false 
a"ld fraudulent. 

ADDITIONAL CHARGE II: Violation of the 96th Article of War. 

Speci.f'ication: In that Colonel George H. Macintyre 
*IHI-, with intent to defraud the United States., did, 
at Fort Leavenworth, Kansas, on or about Jl August 
1944 unlawfully pretend to the Finance Officer at 
Fort Leavenworth, Kansas, an officer of the United 
States, duly authorized to approve and pay claims., 
that he, the said Colonel George H. Macintyre, was 
entitled to receive pq and allowances for the 
period frctll 1 August 1944 to Jl August 1944, in the 
amount of $724.00, and by means thereof did fraud
ulently obtain from the said Finance Officer at 
Fort Leavenworth, Kansas, the sum of $724.00, when, 
in fact, he, the said Colonel George H. Macintyre, 
was being paid pay and allowances in the same 
amount and £or the same period by the Finance Of
ficer at Barksdale Field, Louisiana, on a voucher 
presented by the said Colonel George H. Macintyre 
at DeRidder Arrrr:/' Air Base, DeRidder, Louisiana. 

ADDITIONAL CHARGE III: Violation of the 95th Article of War. 

Specification: In that Colonel George H. Macintyre
~*, did, at Fort Leavenworth, Kansas, on or about; 
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23 August 1944, 11:ith intent to deceiv~ the Finance 
at.ricer a.t Fort Leavenworth, Kansas, officially 
state in writing to the said Finance or.ricer that 
he, the said Colonel George H. Macintyre, had not 
previowsly signed a pq voucher covering the period 
stated in this voucher or any portion thereof, name
ly frcm 1 August 1944 to 31 August 1944, which state
ment was known by the said Colonel George H. Macintyre 
to be untrue, in that he, the said Colonel George H. 
:Macintyre, had previousl7 signed a pq Toucher for 
the period fran 1 August 1944 to 31 August 1944 at 
D9Ridder Arrq Air .Base, D3Ridder, Louisiana. 

He pleaded not guilty to all the Specifications. and Charges am. was 
found not guilty of the Specifications of Charge II am. Charge II 
and of Specification l of Charge III; guilty of all other Specifi
cations and Charges. He was sentenced to be dismissed the service. 
The reviewing author!t7 approved the sentence am. forwarded the 
record under the provisions of Article of War 48 • 

.3. The evidence for the prosecution established the following 
state o.r facts. 

The accused and Dorotey Masten Macintyre were married on 2 
July 19.33 and divorced by final decree dated 2J June 1944 in an action 
instituted b7 Doroth;y Masten Macintyre. The accused and Nell Welborn 
Macintyre were married on 14 July 1944 at Little River, Arkans-9.S, and 
divorced b7 decree of the Chancer,r Court ot l?ulaski County, Arkansas, 
dated 'Z'/ July 1944, in an action instituted by Nell (Welborn) Macintyre. 
The accUBed azxl. Dorotcy Masten Macintyre were remarried on 4 Janu.aq 
1945 in 11:>s Angeles, California (Stipulation, R. ?1 Decree, R. ?; Pros. 
Ex. 4). 

Specification 31 Charge ·I,_ 

Tm accused assumed ccmmand of DeRidder Army Air Base, DeRidder, 
Louisiana, in October 1943 (R. 18, 20). He was married to Dorotey Masten 
Macintyre, by wham he had four children, the last of vdlcn was born about 
Christmas of 1943 (R. 20). Nell Welborn (later Macintyre) was a civil
ian employee on the post, secretary to the accused's predecessor in can
::nand, and she continued as secretary to the accused until the end of 
March 1944. Her desk was in his of£ioe. No other desks·were there 
except his own (R. 18, 19, 24). In- December of 1943 and January or 
1944, the accused and Miss Welborn were seen together socially at the 
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Officers• Club on a few occasions,· but in the campacy- of the accused's 
wif'e (R. 19) and sometimes other couples (R. 21), never alone (R. 22). 
At the end of March 1944, Miss Welborn ,vent on a three-months leave of 
absen::e (R. 19), without pay, and le.ft her employment (R. 23, 24). As 
above noted, the accused was divorced 23 June 1944, married Nell Welborn 
(Macintyre) 14 July 1944, and was divorced by her Z"/ July 1944 (R. 7; · 
Pros. Ex. 4). His first wile, Doroth;y Masten (Macintyre), testified 
as Nell Welborn Macintyre•s corroborating witness in the latter•s 
divorce hearing (Pros. Ex. 4) and remarried the accused on 4 Janua.1'7 
1945 (R. 7). 

Photostatic copy of a Standard Certificate of Uve Birth 
as recorded by the State Board of Health of Missouri, certified by 
the State Registrar of Vital Statistics, um.er the seal of the State 
of Missouri, was admitted 1n evid~nce (R. 31; .Pros. Ex. 14), upon 
waiver of objections as to authentication (R. 25) but over strenuous 
objection as to its competency (R. 25-31). It certi1'ied the normal 
birth at St. Mary's Hospital., Kansas City, Jackson County, Missouri, 
on 15 Septeni>er 1944, cf Christine ~ll Macintyre., .female, to Mrs. 
G. Macintyre, whose maiden name was Nell Olise ·welborn, married (with 
the word "divorced" "Written but canceled). The birth was stated to 
have followed nine months pregnancy.· The usual place of residence 
and mailing address of the mother was stated as 575 Buena Vista Avenue, 
San Francisco, Calif'ornia, her age 25 years, her birthplace DeRidder, 
Louisiana, usual occupation entertainer, then unemployed. The father 
was stated to be a. P.enry Macintyre, 32 years old, born at Weehawken, 
New Jersey, occupation banker, business address 6385 Hollywood Boulevard, 
Los Angeles, California. Certif'ication of the factual entries recorded 
waa by Marie.Esmond, ir.n.o., attending ph;ysician, upon information 
furiushed by the mother. Receipt was certif'ied by the registrar. 

In processing for classification records on 21 r.ecanber 1944, 
Form 66-2, the accused stated to the Classification Assignment Officer 
of the Third Air Force Personnel Depot, in response to a question, that 
he., the accused, had five children at that time. He also named as an
other dependent, his ex-wif'e, Mrs. Dorotey Masten Macintyre, whose ad
dress he gave as 5Z"l Buena Vista, San Francisco, California. Entry 
according~ was made on the .form, which the accused signed in the 
presence of the processing officer (R. 32-33). The accused. also stated 
at that interview, in connection with his education, that he had had 
a year ts course at the .American Institute of Banking, for "fiirl.ch he re
ceived a certificate in 1932 (R. 36). The form 66-2 was not ~ffered 
in evicence, but was used to refresh the memory cf the 1dtness (R. 35). 
Cross-exBll'dnation indicated that there 'Yiere some erasures upon it, not 
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initialed (R. 34-35). 11 There were no corrections at the time of the 
signature" (R. 34). The purpose of the interview was to process the 
accused for overseas shipnent contemplated at that time and to 11re
accomplish qualifications" (R. 34) ~ 

Pertinent provisions of the Statutes of Missouri, concerning 
registration and certification of births, were introduced in evidence 
(R. 36; Ex. 25). 

Evidence introduced ~ima.rily in support of Specification 1 
of Charge II, whereof the accused was acquitted, showed that in the 
course of an altercation between the accused and Nell i1elborn 
Macintyre at Richmond, Virginia, on the night of 24 November 1944, 
the accused sought to persuade her to leave a short order restaurant 
and return to her room to take care of 11her baby11 or 11the baby11 , 

referring to her as his l'lii'e (R. 14; Pros. Ex. 7, pp. 2, 3: R. 14; 
Pros. Ex. 9, p. 2). Further, the presence of the baby and the other 
circumstances shown on the occasion with which the evidence in sup
port of Specification 1 of Charge I is concerned may be considered 
here. 

Specification 1 1 Charge I. 

On 18 November 1944, at Richmond, Virginia., Dorothy Masten 
Macintyre, appearing as 111,lrs. Masten11 ., and Nell Welborn Macintyre, 
as 11:Mrs. Macintyre", with a small baby., rented a large single room 
with two double beds and a priva.te bath from one Mrs. Gilkeson. 
11Mrs. Masten" rented and paid for the room for the party, registered 
as 11Col & Mrs. G. H. Macintyre., Mrs. Dorotey Masten" (R. B; FTos. Ex. 
5: R. 8; Pros. Ex. 3). They had the accused's luggage with them and 
he joined them that evening. The party., consisting o£ the accused, 
the two wcmen and the baby., occupied the room for one week, during 
which time the accused and both wanen stayed in the roan every night. 
Lodging accamnodations in Richmond were crowded and the ladies were 
unable to obtain other accanmodations. Mr~. Gilkeson., lacking suitable 
accommodations for them, furnished a folding screen for the r·oom, 
which remained t:OOre through the week (R. 8; Pros • .Ex. 5). However., 
Bachelor Of'.f'icers Quarters were available at Richmond Anay Air Base., 
and records thereof showed no occupancy by the accused (R. 17; Pros. 
Ex. 13 ). 

On the night of 24 November 1944, a disturbance occw·red 
in a Yihite Tower restaure.nt in Richmond, when the accused attempted 
to get Nell Welborn Macintyre to go home and take care of the baby, 
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as a result o! 'Which Richmond Police officers went to the roan oc
cupied by the accused and his party. A police officer stated to the 
accused that he was informed that the accused was occupying the roan 
with his purported wife, a former wife and a child. The accused made 
no answer, but Mrs. Gilkeson, the ls.ndlady, said in his presence that 
the party had registered as man and w:i!e, child and nurse. The ac
cused made no denial. Nell Welborn Macintyre stated in the presence 
of the accused that she wanted to take her baby back to Louisiana 
but that the accused would not let her do so. The police officer 
observed that there was then no screen between the two beds in the 
roan (R•. 16; Pros. Ex. 11, Deposition). At the request of the 
police, the accused went to the Richmond police station to take 
Nell Welborn Macintyre off the hams of the police. At first she 
re.fused to go with him, sqing that she was afraid he might kill 
her, but finally she went with him peaceably. She said that the 
accused had her baby. A military police officer asked the accused 
where the baby was. The accused replied that the baby was in good 
hands and that he had taken the baby because Mrs. Macintyre had 
neglected the baby. The accused said that he had felt sorry for 
his second wife and had given her a job taking care of the baby, 
and that he was occupying the same apartment 'With the two wanen, 
but that they were not sleeping in the s2me bed, or words to that 
effect (R. 17; Pros. Ex. 12, Deposition). 

The accused was acquitted o! disorderly conduct in con
nection with the affair at the restaurant (Specification l, Charge 
II). 

Specifications 21 3. 4., 51 6; Charge III. 

The accused submitted to the Finance Officer, as specified, 
and received pqment accordingly in each instance, pq and allowance 
vouchers for the months of July, August, September, November and 
December; 1944, reciting as his dependent: 11 Lal'lf'ul wife, Mrs. Doroth;y 
M. Macintyre", with her address variously stated as DeRidder, Louisiana, 
San Francisco, Calit'ornia, and '>75 Buena Vista, San Francisco, 
California. All p~nts were directed to be placed to the accused's 
credit at Hollywood and Cahuenga Branch, Security First National Bank 
of Los Angeles, 63$5 Hollywood Boulevard, Los Angeles, California. 
Each voucher was certified by signature of the accused as a true and 
correct statement and account (R. 28; Pros. Ex. 16: R. 29; Pros. Ex. 
17; R. 29; Pros. Ex. 18a R. 29; Pros. Ex. 19: R. 29; Pros. Ex. 20). 
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The accused was divorced £rem Mrs. Dorothy M. Macintyre from 23 June 
1944 until their reraarriage 4 January 1945 (R. ?). 

Findings o£ not guilty were entered as to Specification l, 
Charge III, ccncerning a like voucher for June, 1944 (R. 28; Pros. 
Ex. l~). 

The accused's account in the depository bank from 2J June 
1944 to 4 January 1945 was in the name of G. H. and Dorothy M. 
Macintyre and was used by Dorothy Masten Macintyre (R. JO). 

Additional Charges I. II, III and Specifications. 

The accused received his pay and allowances for August, 
1944, in the sum of ~24, upon his voucher dated August Jl, 1944, 
preserrted to and paid by the Finance Officer at Barksdale Field, 
Louisiana. (R. 29; Pros. Ex. 17). Reporting for duty at Fort Leaven
worth., Kansas, 19 August 1944., he received a duplication o£ his pay 
and allowances for August, 1944, in the same amount, upon his voucher 
also dated August Jl, 1944, presented to and paid by the Finarce Of
ficer at Fort Leavenvrorth, Kansas (R. 29; Pros. Ex. 21) 1 supported 
by his certificate in writing, over his signature, that he had not 
previously signed a pay voucher covering 11 the period stated en this 
voucher or any portion thereof•" The certificate was on mimeographed 
form, undated, and contained no statement of t,he period referred to, 
except by that reference to the voucher (R. 29; Pros. Bx. 22). Both 
p~ents were credited, on successive days, 5 and 6 September 1944, 
to the joint account of the accused and Dorothy Masten Macintyre at 
the depository bank specified by the accused, al'lod. statements o£ the 
account were mailed to the accu.sed•s hane address (R. JO). 

4. For the defense, no witnesses were called and the accused, . 
fully advised of his rights, elected to remain silent (R. 42). ItY' 
stipulations an:l. exhibits certain circumstances were ·shown. The 
accused's presence at Richmond, Virginia, in November, 1944, was 
on temporary assignment prior to overseas movement (R. J7; Dei'. Exs. 

2). Dorothy Masten Macintyre •s divorce decree, dated 23 June 
1944, awarded alimony to her to the extent, o£ 75% of the accused's 
pa:y and incanfl. Such alimoey, from 2J June 1944 until 4 January 
1945, was paid £or and devoted to the maintenance, support am ed
ucation o! Dorothy Masten .Macintyre and their minor children, who 
were in her custody (R. 37, 38). Judicial notice was invoked o£ 
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Army Regulations 35-4220 and change thereto., to show that the accused 
was entitled to receive p~ and allowances (for dependents) (R. JS). 
No treasury check was received or credited to accused's bank account 
during the month of November., 1944 (R. JS; Def. Ex. 3)., and Finance 
records show no pczyment to him for the month of October., 1944 (R. 39; 
Def'. Exs. 51 6). His bank account was a joint account vdth Dorotcy 
Masten Macintyre and was used by her throughout the period lYhi.le the 
two were divorced (R. 39; Def'. Ex. J). This account showed sub
stantial credit balances at all times, generally near or above $1000 
to 6 September 1944 and generally near or above $2000 thereafter. No 
single 1'r.i..thdrawal larger than $100 is shown during 1944 except $150 
on 30 October 1944., $300 on 2l November 1944., $200 on l4 December 
1944 and $150 on 27 December 1944 (Def. Ex. J). 

The accused consistently received superior efficiency 
ratings f'rcm April 1943 to August 1944., as Base Executive Officer 
at Page Field, Florida, to June 194.3 and at Greenville Army Air Base, 
Greenville, South Carolina, to October 1943, and as Basa Camnander at 
DeRidder Arrrry" Air Base, DeRidder, Louisiana., to August 1944. He re
ceived a scholastic rating of' excellent a.t Canmand and General Staff' 
School, Fort LJ3avenworth., Kansas, in October 1944. Thereafter he was 
on temporS17 duty as a replacement., in preparation and special train
ing. In 1940 he was camoonded officially for efficiency in handling 
aircr~t operations in Panama Mobile Force Maneuvers (R. .39; Def'. Ex. 
7). In January 1944 he was canrnended officially for the fine example 
set by him and the personnel of DeRidder A:rr.ry Air Base under his can
mand (R. 39; Def. Ex. e). 

5. The accused officer, a thirty-nine-year-old Colonel, Air 
Corps, with thirteen years military experience, three in the Reserve 
and ten in the Regular Arrrr:f, eleven years married to his first wife, 
'With four children by her, was convicted of two offenses involving 
misconduct and culpable indiscretion in his female associations 
(Specifications 3 and 1, Charge I), in violation of the 95th Article 
of War, and nine offenses involving false stateirents in connection 
with pay and allowance claims, 111ereof six consisted in his certify
ing his f'irst Tdfe, whom he later remarried, as his lalif'ul wife dur
ing the interim of six months and eleven days 'While they were divorced., 
in violation of the 94th Article of War (Specifications 2 throueh 6, 
Charge III), and three consisted in his presentation of a duplicate 
pay and allowance claim for the month of August 1944, obtaining pey
ment thereunder, and making a false official statement in connection 
therewith, that he had not presented a previous claim for the same 
period, in violation, respectively, of the 94th, 96th and 95th Articles 
of War (Additional. Charges I, II and III and the Specifications). 
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The derelictions ot the accused all had their origin in 
his association with one Nell Welborn, later (briefly) :Macintyre, 
and in his .family troubles llhich ensued. Nell Welborn was a perso~ 
able young wan.an sane fifteen years his junior, 'Who, as a civilian 
Government employee, was his. secre'tary at DeRidder Field, Louisiana, 
!ran October 1943, llhen he became Be.Be Canmander there, until March 
1944, 'When she departed on extended leave fran which she did not 
return to the Base, but did return to the accused and his affairs, 
abundantly, with a baby, putatively his child, born 15 september 
1944. In the interi:lll, much is slu'ouded in darkness, but the wife 
o! the accused, Dorotey Masten Macintyre, divorced him on 23 June 
1944. He married Nell Welborn on 14 July 1944. She divorced him 
on 'Z'/ July 1944, thirteen dqs later, with Dorotey Masten Macintyre 
as her corroborating "Witness in obtaining the divorce decree. This 
marriage and the two divorces took place in Arkansas camnunities 
suf.f'iciently accessible fran ])3Ridder Field, Louisiana, to be use
!ul !or the purpose, but sufficiently remote to avoid undesirable 
notoriety. These events all took place patently, 1! not admittedly, 
With the !ull concurrence am collusion o! both wives, by an-ange
ment between the parties concerned. The accused and Dorotey Masten 
Macintyre were remarried 4 January 1945. In the interim, the entire 
p~ and all0Wallces o.f the accused went into a joint accowit in his 
depository bank in Los .Angeles, California, held by him and Doroth;y 
Masten Macintyre, which she used .freely !or her support and that o! 
their four children, in her custoey-. 

The first offense o! which the accused was convicted 1'8S 
having improper relations 1Vith Nell Welborn about Decelli:>er 1943 and 
Januar,y 1944, at DeRidder Arrq Air Base, while he was canmanding o.r
f'icer o! that base am a.he was a civilian employee under his super
vision. The evidence 1n support thereof' is indirect, but sufficient. 
There was no testimoey that scybody observed arry improper conduct at 
the time. Nell welborn•s desk was in the accused•s private o!.fice 
with his own and no others. She was seen a few times in the company 
o! the accused and his wife at the Officers' Club. However, later 
events reflect back upon 'What must have occurred during the period 
speci.f'ied. The collusive divorces and the brief man-iage o.f the 
accused ·with Nell Welborn., in July 1944, the birth o.f her child 15 
september 1944, her };4'esence w.1.th the baby in company with the ac
cuaed under the remarkable circumstances at Richmond in November 
1944, involving an implied representation that the baby- there 1Vith 
h:1Jll and his nwi.f'en was his child, the accused• s solicitude there 
.f'or the baby, and his statement to the Classi.f'ication Assignment 
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Officer in December 1944 that he had five children, one more than 
the four children of himself' and Dorothy Masten Macintyre, unex
plained except by the inferences dra'Wll frcm common human experience 
and observation of human affairs under such circumstances, all fit 
together to form a solid basis for the conclusion that improper re
lations occurred between the accused and Nell Welborn at about the 
time specified. This conclusion is fortified by the birth certifi 
cate, reciting that "G• Henry Macintyre" was the .rather of the child 
born to the divorced mother, the surname "Macintyre" being given to 
the child. That information was based, of course, entirely upon the 
recital of the mother as transmitted to the registrar by the attend
ing physician at the birth, but given under the solemnity of such a. 
statement made for permanent public record to establish the place in 
society of the newborn child. The legal questions concerning the ad
missibility in evidence of the birth certificate will be discussed 
hereinafter. 

The second offense of intersexual character was the joint 
occupancy by the accused w.i.th his two ex-wives, neith.er being his ld.f'e 
at that time, of a lodging-house roan at Richmond, Virginia, for a 
week in November 1944. The !'acts concerning this affair were clearly 
iroven and undisputed, except for some question as to a screen being 
furnished to separate the two double beds in the room, 'Which was not 
per.forming that function v.nen the police observed the situation. 
The accused lived from 18 November to 24 November in a single room 
'With the two women and the baby, representing that Nell Welborn 
Macintyre was then his 11ife and "Dorothy Masten" their nursemaid. 
However inconveniently crc,,rded the transient housing situation in 
the vicinity may have been, and however tolerant the feminine per
sormel concerned under the highly unusual circumstances of this case, 
that cohabitation was con:luct ill suited to an officer, especially 
one of the accused 1s rank and position, and, passing the bounds of 
unconventionality or mere indiscretion, was clearly unbecaning. 
This office has held that open unla.vd'ul cohabitation by an officer 
with a woman not bis wife in such manner that the discovery thereof 
would bring discredit upon the military service is a violation of 
the 96th Article of Viar, of ffllich offense sexuaJ. intercourse is not 
an essential elemant (CM 254722, Grimstad, 35 BR 341, 354; 3 Bull. 

· JAG 345). Such offense also ma;, be charged appropriately under the 
95th Article of War, as it is in this case. 

' suc-The six offenses specified under Charge IlI 'Were the 

cessive monthly ma.king and use of p~ and allowance vouchers for the 
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. purpose 0£ obtaining pa~ent o£ his claims against the United States, 
which vouchers each contained the statement, known by the accused to 
be .false, that Doroth;y M. Macintyre was then his ls:wi'ul w.l..fe. She 
was not, as these vouchers were ma.de and used during the period llhen 
she was divorced £rem him, as he well knew, although he was support
ing her and their children and probably then planned to remarry her, 
as thereafter he did. The undisputed evidence amply supparts the 
findings of guilty. His purpose, interentially, was to avoid pub
licizing the .facts o£ his divorces and remarriages, leaving the il
lusion among those who knew him at h0ll2 that he had never been di
vorced, and perhaps to simplify his claims and avoid the extra de
tail o£ claiming his allowances :tor dependents by reason of his 
children instead 0£ his "ldi'e". It is incredible that he .forgot 
that he -was divorced .from Dorothy Masten Macintyre. 

The gist o:t these offenses is not that the claims 118re 
.false, but that the statements so speci.fied were .f'al.se and that the 
vouchers containing them were made and used £or the purpose of ob
taining the payment o£ the claims. This is the offense speci.fical
l.y coIXiemned by the fourth separate clause oi' Article oi' War 94·
the third alternative clause .following the primary clause. The 
claims themselves were neither .false nor .fraudulent, since ,the. ac
c~ed was entitled to the pay which he claimed and was entitled on 
other grounds o.f dependency to the allowances which he claimed and 
received. The objectionable statements in the vouchers were not 
.fraudulent, £or the same reason, but they were false. They were 
clearly material. to the claims. The misconduct condemned by that 
particular provision o.f Article oi' War 94 is the use of any "false 
or .fraudulent statements 11 in my- 11riting or paper made or used to 
obtain the allowance, approval. or payment of any claim against the 
United States. False or fraudulent claims are penalized by other 
provisions 0£ the article. Pecuniary detriment to the United states 
is not a necessary element o.f the offense, nor is payment or even 
actual presentation of the claim, though these facts, 1£ present, 
would necessarily affect the gravity of the offense and the quantum 
of guilt involved. (See par. 150,!, 150g, M.c.M., 1928: Winthrop, Mili
tary Law and Precedents, second Edition, 1920 Reprint, pp. 698-699. 
so held um.er analogous Federal statute, Sec. 35, u.s.cr1rn::!nal Code, 
Title 18, u.s.c., Sec. 801 Jr& v. Gilliland, 312 u•.s. 86, 85 L. F.d. 
598, wherein Mr. Chief Justice Hughes, for the court, said in the 
opinion, 
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"tha statute was made to embrace talse and i'raud
ulent statemants or representations 'Where these 
were knowingly and w.i.l.f'ully used in documents or 
affidavits •in any matter w.ithin the jurisdiction 
of any department or agency of the United States.• 
In this' there was no restriction to causes in
volving pecuniary or property loss to the govern
ment. The amendment indicated the congressional. 
intent to protect the authorized functions of gov
ernnBntal departments and agencies fran the per
version which might result !ran the deceptive 
practises described.") 

The remaining offenses, umer the Additional: Charges, are 
concerned with the drawing by the accused of double pay and allowances 
for August 1944. His presentation of a second claim for $724 Paar and 
allowances for that month at Fort Leavenworth, Kansas, a.t'ter he had 
previously presented a claim for the same items at Barksdale Field, 
Louisiana, was false and fraudulent., in violation of the second clause 
of Article of War 94 (par. 150£, M.C.M•., 1928). His obtaining that 
amount, by representation to the Finance Officer at Fort Leavenworth 

· that he was entitled to receive peyment of such claim, was another 
offense, which involves a violation of Article of War 96, as charged. 
His· signed statement in Tttiting that he bad not previously signed a 
pa:y voucher for the period constituted a false official statement, 
in violation of the 95th Article of War. \l41Y the accused, apparent
ly not in financial distress., cl~d and received this duplicate 
peyment for the month of August 1944 remains molly unexplained in 
the record. Conceivably, a careless-minded or inexperienced officer 
might sign a pey voucher, prepared for him by others, covering a 
particular month, on the mistaken assumption that it covered the 
mxt following month, but scarcely for the second following month, 
un:ler the ordinary practices of the l.tilitary Establishlmnt familiar 
to this accused. If two vouchers were presented to him on arriving 
at a new station, the ordinary assumption would be that one was for 
the next month to come ·and the other for the current month in case 
he had anitted, in changing stations, to file one for that month. 
In ~ event, neither that explanation nor fJnY' other was offered 
in evidence at the trial and the court 198.S not required to invent 
one. The accused made restitution by the irxlirect means o! not 
filing a cla.im. :far Cctcber 1944, and apparently regards that anis
sion as fully exonerating him in the matter. en the assumption 
that he will never claim his pay and allowances £or the later month, 
or that if claimed it will not be paid, he has received !ran the 
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Government above that to 'Which he was entitled, in e.f'.fect, only a two
months loan> of' f"/24 without interest, but in doing so he has falsely 
claimed am received double pay for the month and made the false of
.ficial statement as specified and charged. 

6. The case presents a strenuously contested question of' law 
on the admissibility in evidence of' the birth certificate, admitted 
by the court "for 'What it was worth" over the vigorous objection of 
the defense. Clearly it was relevant and material: so much so that 
unless it was competent, 1ts admission mu.st be held to be reversible 
error, as it could not do otherwise than damage seriously the case 
of' the accused. In our opinion it was canpetent and properly received 
in evidence.· 

The question arises upon the competency of the original record, 
not the authentication of' the copy, as proper authentication was stipulated 
and that objection expressly waiv;d• 

Although there is a very considerable accumulation of legal 
lore on the evidentiary competency of' birth certificates, the only 
military case found (CM 208296, Huskea, 9 BR 1) is o£ little persuasive 
value as a precedent because there was no objection made, the defense 
accepting the birth certificate as "Ol'l1¥ prima facie evidence". The 
Boa.rd of Review said in its opinion (page .3) that the certificate was 
11properl,y received as prima tacie eVidence o£ the facts therein record
ed", citing paragraph 117,!, M.C.M., 1928, and held it sufficient cor
roboration of the accused•s confession to sustain his conviction tor 
adultery in violation of' the 95th Article of War. 

The direct provisions of the Manual .tor Courts-Martial do 
not quite cover the case. While the ,character of a document as an· 
ot.ficial report will not in itself qua.li.fy its heareq contents as 
evidence, 

11An of.t'icial statement in Vll'iting (whether 
in a regular series of records, or a report, 
or a certificate) is admissible 'When the o!
f'icer or other person making it had the duty 
to know the matter so stated and to record 
it;***•" (Par. 117,!, M.C.M., 192s, p.
121) 

'.lhe requirement o! a ttduty to know11 first appears in the 1928 Manual, 
the dut;r to record being sufficient under paragraph 2J8a, M.C.M., 1921 
and paragraph 239, :M.C.M., 1917 • The context and tho examples given 
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in the current .Manual clear~ indicate that1 11h1le the 18llgt18g8 does 
not limit the application ot tmse provisions to military aa die
tinguished tran civil records, or the basis of the dut7 to record to 
military duty, the authors primar~ had in mind military records 
based on a milita.r;r dut1, am tha expression or the principle in
volved is less inclusive than the subject warrants where c1vil 
records are concerned. There is no civil equivalent ot the mill 
t&r7 ndut1 to know" that lends credene8! by military usage and 
aanotion to pure~ m.illt&r7 repOl'ta not salt-condemning by- dia
olosure on their faces that the reporti:D,g authority did not know. 
Tha Manual. does provide, however, that 

"So tar· as not otherwise prescrihed in this 
manual or by· act of Congress, the rules ot 
evidence generally recognized in the trial 
ot criminal. cases 1n the district courts ot 
the United States will be applied by courts
martial." ·(Par. m, Y.c.u., 1928, p. 109) 

Thia prov1B1on embodies in military law the Federal law ot evidence, 
as tha rule where the Uanual and pertinBnt acts ot Congress do not 
cover the o&H md oerta.inl.7 LI a proper guide 1n questions ot doubt
tul i=•rpretation. 

The prevailing law on the evidenti.1.17 competency ot birth 
cert1!1oatea in the civil courts can best be umeratood in the light 
o1 it1 developnent. 'lhe recording ot vital 1tat11t.101 b7 state au
thorit111 itaelt a relative~ modern institution, and the law on 
tbe aul)ject hu naturally grown with it. Thus the earlier cues fre
quent~ refused to aoo•P' birth certil'icatea LI public reccrda, ar 
limited the purpoaea tor which the1 were aecepted, beoauae they- were 
not publio records or were not required by law to be kept aa suoh, 
u nll LI tor other reasCll8 peculiar to the particular cases. Thia 
1ituation, no doubt, ii reflected 1n the text statement, J2 c.J.s. 
4961 

ntJnder the general rules diacuased * * *, 
a birth certiticate or record mq be admis
eibla I aa competent evidence 0£ thB taota · 

:Noited therein, and an o.f'ficial birth 
certiticate ia ardinari~ competent on the 
iesue of the tact ot birth. 
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On ~ other hand, birth certificates 
or records have been held inad.."lissible. They 
are inadmissible where there exists no express 
judicial or statutory authority for making 
them, and they are incanpetent to establish 
parentage, or to show matters as to mich no 
satisfactory inquiry was made prior to the 
making of the certificate or record. 11 

That this statement as to evidence o.t' parentage does not 
accurately reflect existing law appears by reference to other au
thorities. Abbott's Trial Evidence (4th Ed.), 184, states s 

11A. registry, whether of birth, marriage, · 
death or burial, kept pursuant to ln (statutory 
or unwritten), is canpetent evidence of the 
main fact and its date, and of any other fact 
which th3 law or statute directed the officer 
to ascertain and record; and it is not incom
petent because t.'1e statute does not expressly 
declare it to be evidence. 11 

Wharton's Criminal Evidence (11th Ed.), 1367, states: 

"An official registry, it has been shown, is 
admissible, when kept in con:tomity with law 
and when d~ authenticated, to prove such 
facts as the law requires to ba registered. 11 

In 5 Wigmore on Evidence ('Jd Ed.), paragraph 1643, the author dis
cusses various theories upon which registers of vital statistics 
ha.va been accepted in evidence as an exception to the hears~ rule. 
Tmse include the "orthodox" theory or entries made by of.f'icers in 
keeping required records in the per.t' ormance or the duties of their 
offices, as in the case o.t' clergymen or priests, as ecclesiastical 
officers; recorcli.ng in church registers the ceremonies or baptism, 
marriage ani burial performed by them, the statutory duty theory, 
where the duty to record the event was imposed by statute upon per
sons in office, the theory o.t' entries in regular course or business, 
as historically established and later expanded, and, finally, express 
statutes adopted in many jurisdictions declaring such registers ad
missible - usually state or municipal registers, but sometimes also 
church registers o£ every sort - thus obviating the necessit7 tor 
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judicial construction of the principles involved in crder to su.sta:1.n 
their admissibility. The author concludes (5 Wigmore on Evidence, 
3d Ed., par. l.646 at page 59l)s 

"Ol the ?hole, then., it is sound policy to 
receive all such registers as evidence(,!) 
f'irst, of the facts required by law to be re
corded, and (£) next, if no law specif'ical.ly 
provides for the contents of the register in 
question, of the fundamental facts custanarily 
entered in such registers directly on the 
faith of other persons having personal lmowl
edge., - namely., in birth or baptismal regis
ters, of name, sax, parentage and date ot 
birth; in marriage registers, of name, age., 
residence, and date of ceremoey; and in 
death ot (sic) burial registers, ot name, 
sex, age., residence., date of' death, and · 
cause of death. Under the modern Vital 
Statistics Acts, numeroua varieties of facts 
are required to be reported and entered. It 

· is sensible to admit all such entries for 
what they mq be 110rth; in the occasional 
controverted cases, otmr evidence is usual
ly available. A main purpose of the syst.m 
would be detea.ted if the records 11are not 
liberally available in litigation." 

Rule 516 of the Model Code ot Evidence or the American Law Institute 
provides a 

"SUbject to Rule 51911 ., (not pertinent here) 
"evidence of a writing made as a record., re
port ar memorandum of facts am conclusions 
conoerning an act., event or cornition, unless 
spec1!1cal.ly privileged f'rau disclosure by a 
statute requiring it to be made, is admissible 
as tending to prove the truth of each matter 
stated tmrein in canpllance w1th statut017 
requirements if' the judge finds that 

(a) the maker ot the 'Writing was d~ 
authorized pursuant to statute to perform 
designated f'WlCtions performance or which 
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by persons not so authorized was forbidden by 
statute, and was required by statute to .tile 
a 'Wl'itten report in a designated place or of
fice setting .f'orth specif'ied matters relating 
to the performance of those functions and the 
persona or things connected therewith, and 

(b) the writing was ma.de and filed by
him as a report so required by the stat-.ite.n 

The ncanment" on the foregoing Rule 516 makes clear its application to 
birth registers, 

"This Rule dea1s with records made by persons 
who are s~times said to be ad hoc public of
ficials J such as peysicians' uniertakers and 
ministers of the gospel, but it is not con
fimd to them. It is applied to those llhose . 
business or profession requires action in 
matters usually made the subject of vital 
statistics and heal.th regulations, and lrllo 
are under a duty to make and file reports 
of specified acts, events or conditions." 

In the foreword to the American Law Institute•s Code, the Reporter, 
Professor Edmund H. Morgan of Harvard, states in his discussion of 
hearsay (page 50): 

115. Written statements by public officials 
and entries in public records by ad hoc of
ficia1s at'e made generally admissiblein the· 
manner nc,,r commonly provided tor by statute 
in records of vital statistics." 

It is clear that the trend supported by modern authority is to admit, 
with or without statutes now generally in effect expressly making them 
admissible, entries in vital statistics records kept in accordance either 
with officia1 or quasi-official duty imposed by law or with established 
custan, though the lmowledge of the reporter and of the entrant may or 
must have been based upon hearsay fran the original informant, and to 
adrnit these entries for all purposes and as to alr statements therein 
m.1de in accordance 'With the requirements governing the m&king ot the 
pt.i.rtioula.r record. Where the record ii made as required b:y statute, 
that doctrine is fully supported by the decided cases on birth certi.f1
cates, though off'ered to shaw collateral facts recited the:rel.n, other 
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than the primar;y !acts o! the birth of the child at the time and _place 
stated. 

Thus, in Hellman v • .li!ll! (conn.), 105 A. 678, a birth certifi 
cate ns held admissible in a bastardy proceeding, to irove parentage, 
the certii'icate having been made under authority of law am the re
citals therein having been required to be stated by the attending 
physician and made upon the best information he could obtain. 

In Gett v. Isaacson (Conn.), 120 A. 156, upon an issue of 
paternity, it was held error to restrict the admission to nthe limited 
purpose of tending to prove the date of birth, identity of the mother, 
color 8Dd sex of the child.n 

In Vanderbilt v. Mitchell (N.J.), 57 A. 97, a bill 1n equity 
was allowed to cancel a birth certificate fraudulently declaring the 
canplainant to be the father, upon the ground that the statements 
therein recorded would be admissible in evidence against him "in all 
matters where the question of the paternity of the child is involved." 

In George v. Galani, 219 N.Y.S. 24, the court held: "The 
birth certificate (if duly authenticated) was ccmpetent evidence of 
the facts therein stated." Accardi In~ Bartowicz Estate, 3 N.Y.S. 
2d. 764. A statement in lg~ Strong's Estate, b N.Y.s. 2d. 300, 306, 
that such certificate is not admissible to establish paternity, though 
it mey establish the .tact of birth, is not persuasive., since it was 
made obiter di.ctum in a referee•s report where there was no birth 
certificate in the case, the statement surviving merely" in the ap
proval or the referee 1s report by the Surrogate and the Court (This 
case is the sole authority cited in Corpus Juris secundum (excerpt 
supra.) i'or its categorical statement. that birth certificates are in
competent to establish parentage. 32 c.J.s. 496., note o5.) Earlier 
New York cases excluding or limiting admissibility are explainable up
on the ground or the lack or state authority um.er a compreherurlve 
statute in that state for tm registration of vital statistics prior 
to 1913., records of births an::l deaths being kept by the City Board of 
Heal.th. Statute (see ,44 McKinney•s Consolidated Laws of N.Y.,. Public 
Health, Sec. 391) then provided i'or state registr·ation and limited ex
tract certification for prima facie evidentiary use, later expan::led 
in line with the general trend. 

Birth certti'icates made according to statute were held ad
missible to show the age of the pa.rents in Aitken v. John Hancock 
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:Mutus.l 14:f! l;nsurance £2•, 1.24 N.J.L. 58, 10 A. 2d. ?45; ~ v. ~ 
~ bY:! Insurance Co., (N.J.) 15 A. 2d. 898, affirmed 19 A. 2d. ,8.30; 
Metropolitan Life Insurance .Qg. v • .!!!Z (N. J.), .30 A. 2d. 571. The 
latter decision expressly overruled Kiely v. McMurray (N.J.), 139 A. 
343, formerly a leading case deeying admissibility of a birth certifi 
cate to ehow the age ot the i'ather, 111th the canment that the birth 
involved 1n the Kiely case occurred in 1892, before there was statutory 
authority for stating the age of the parents in the birth record ot the 
child. (The Kie;l.3; case is the o~ authority cited in the discussion 
ot the subject in Corpua Juris Secundum (excerpt supra) for the inad
missibility ot birth certificates to establish the age of the parent, 
or where they are based upon "no eatiatactor,y inquiry". 32 c.J.s. 
496, note 66.) 

In Oklahana, Indian enrollment records in the nature of 
birth registers are. held admissible in evidence to show i:e,ternity 
(Yekcha v. Texas Co., 275 P. 312), marriage ot parents (Warren v. 
Canard, 120 P. 599), or their nom:iarriage (Johnson v. ~, 153 P. 
289.) 

A3 the criterion is the law of evidence recognized in the 
federal courts, state court precedents. are persuasive only to ehaw 
the state or the general. law on the subject, in explanation 8lld 
amplification of federal. decisional doctrine. There is direct fed
eral authority. · 

In Hilliard v. t!'nited States, 121 F. 2d. 992, on appeal 1n 
a criminal. prosecution for violation ot the White Slave Act, 18 u.s.c. 
400, the United States Circuit Court o£ Appeals for the Fourth Circuit 
held admissible to show the age or the prosecutrix a certificate of 
her birth £ran the vital statistics registry kept in accordance ·ld.th 
Virginia statute Tdlich provided for such record and certificate and 
made duly certified copies tlu~reo! admissible in evidence in the 
courts of the state. over objection that the state statute had no 
application to a criminal trial in a federal court, the court ex
pressed itself (opinion, p. 996) as sra.tisfied that the copy was ad• 
missible in evidence as the copy of a public record, duly certified. 
The question was on the competency ot tbe record to prove the tact 
recorded, not on the authentication ot the copy ot the certificate. 

In !!!.! ~ 1Y! Insurance .£2• v. Aronson, 38 F. Supp. 6f!'l, 
the United States District Court for the Western District or 
Pennsylvania held. admissible ad~ authenticated certificate of a 
registry of the insured I s birth 1n Poland, to show the age ot the 
insured in a suit to reform certain annuity policies to reflect his 
correct age. 
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In Pollack v. Metropolitan~ Irtsurance .£2•, l.38 F. 2d. 
123, the United States Circuit Court of Appeals for the Third Circuit 
held the exclusion of a birth certificate offered to show the age of 
a parent to have been reversible error, where the record certified 
was made in accordance 'With a state statute (New Jersey) providing 
for the registry of such information in connection 'With the registry 
of birth. In the opinion (page 128) the court said: 11Certainly it 
cannot be said that the only entry admissible under the statute is 
the notation that a child was born11 , and further, after discussion 
conceding that more dit'ficult questions would be presented if such 
birth register should call for unusual and irrelevant information, 
nrt is sufficient to sq here that the record ot the parent's age 
is close enough to be included. This record should have been re
ceived for llha.t probative effect on this point the jury- saw fit to 
give it.11 The court based its opinion on the proposition th.at such 
records kept by the New Jersey Bureau ot Vital Statistics were en
tries in the regular course of business 'Within the broad scope of 
the federal statute embodying that evidentiary doctrine, 28 u.s.c. 
695, liberally construed in accordance 'With its purpose as ad

. mom.shed by the United States Supreme Court in Palmer v. Hoffman, 
.318 U.S. 109, 115,; 63 S. ct. 477,481, l44 A.L.H. 719, citing 
Wigmore (supra), as well as entries in a registry required by 
statute. • 

Certainly, showing the age of the parent includes show
ing the identity of the parent. 

()l the same general principles., ~ certificates, made 
according to the same modern statutory systems of recording vital 
statistics, generally have been held admissible as prima .f'acie evi
dence of the facts therein recited (Troutman v. Mutual 1!!!, Insurance 
.Q2•, 125 F. 2d. 769 {Ky.);~ v. Boston Elevated Rail& {Mass.), 
34 N.E. 2d. 642; Milwaukee Electric Rail'nay aro Light Co. v. Giardina 
(Wis.), 267 N.W. 62), including prima facie evidence dthe cause of 
death (Kirsch v. Federal Life Insurance Qg. (Kans.), 87 P. 2d. 591; 
Porter v. Metropolitan Life Insurance .£2• (Kans.), 127 P. 2d. 4/44; 
Bennett v. ~ (Cal.)., 61 P. 2d. 530; American National Insurance 
2.2• v. Valencia (Tex.), 91 s.w. 832; same v. Hernandez (Tex.), 104 
s.w. 525; Metropolitan Casualty Insurance .£2• v. ~ (Ga.), 21 
S.E. 2d. 455; Woodruff v. American Mutual Liability Insurance .Qg. 
(Ga.), 21 s.E. 298; VanBodegan v. Standard Coated Products Qg. (N.J.), 
14 A. 2d. 760J ~ v. ~ (Wis. ) , 121 N.W. 351). Colorado has 
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held admissible death certif'icates stating, as required by particular 
statute, the rtprobable 11 cause or death (Occidental~ Insurance 
Co. v. United states National~ _2! Denver, 53 P. 2d. 1180), though 
Pennsylvania has refused to accept such opinion 0£ probability as 
statement of fact (Hegron v. Prudential Insurance Co., 8 A. 2d. 491; 
Johnson v. Valvoline 1 Co., 200 A. 224), and some atrer cases have 
drawn distinctions betweenstatements 0£ fact and stitements o£ opin,
ion in the ncause or deathtt cases (Rees v. Insurance Co., N.C., 5 .S.E. 
2d. 154, 156; Insurance Qg_. v. Brockman, Va., J S.E. 2d. 480; ~ v. 
Accident ~., 40 N.Y.S. 2d. 128; Insurance Co. v. Watts, I<y., 183 
s.w. 2d. 499). A few courts have required that the entry in 11ca.use 
or death" cases be based upon sane testimonial lm01'1'ledge (Stough v. 
Industrial~., Ohio, 52 N.E. 2d. 992, 999; 11! !2. Schultz' Estate, 
Ill., 45 N.E. 2d. 577). Thus the federal courts for the District 
of Columbia have accepted such certificate £ran the attending 
physician (Laborish v. Berman, 55 F. 2d. 1022) but refused it from 
the coroner (Insurance .9.2. v. fuiller, 81 F. 2d. 263; ~ v. Vaughan, 
42 APP• n.c. 146). !dassachusetts, however, has held the exclusion 
or a statem:1nt o£ cause or death in a death certificate on the ground 
that there were no eye'Witnesses to be :z::eversible error (Yfalcott v. 
Sumner, 32 N.E. 2d. 685). 

In .11cause of death" cases in the federal courts, a death 
certificate was held admissible as a public record provided for by 
the law o£ Kansas, although the certifying physician•s own testimony 
would have been excluded upon a claim of privilege ~ v. Mutual 
Benefit Heal.th Assn., 120 F. 2d.296. 

In Hunter v. Derby Foods, 110 F. 2d. 970, on appeal in a 
death action tried in a federal district court in New York, the 
Second Circuit Court of Appeals, Judge Robert P. Patterson l'lriting, 
held admissible under 28 u.s.c. 695, a death certificate made in 
Ohio, mere the death occurred, by a coronr::,r in the course or his 
duty under Ohio law, saying (opinion, p. 973): 

11 Congress provided that. a record made 
in regular course of business should be ad
missible in evidence, •business, including 
profession, occupation and.calling ot every 
kind. \:a.ni.i'estly, a death certifica.te made 
by a coroner in the course o! his official 
duty Wlder the laws or Ohio already referred 
to is a record made in regular course of busi
ness within the meaning or the Act. A 
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further basis o£ admissibility was that the 
coroner's certificate., as a certificate re
quired to be made and filed by a public of
ficer touching an act done by him in course 
of official duty., would be proper evidence 
in the New York courts. *** The evidence 
tending to impeach the caroner•s certificate., 
and there was plenty o£ such evidence, went 
to the weight to be given to the certificate, 
not to its admissibility." 

Tmre are other cases, involving the evidentiary admissibility 
of birth or death certificates., which have had our consideration but 
which 1'113 will not particularize here, as they a.re regarded as clearly 
distinguishable or too remote in relevancy to justify fllt'ther ex
tension of this discussion. 

The birth certificate in the instant case was ma.de under 
the law o£ t:00 State o£ Missouri, where the birth occurred. Such 
certificate, or registry., is a public record by that law. The Re
vised Statutes o£ Missouri, 1939, provide that all births shall be 
registered with the State Registrar of Vital Statistics (Sec. 9'nl). 
The duty of filing the certificate, "properly and completely filled 
out, giving all the particulars required by this article", is placed 
primarily upon the attending physician or midwife, secondarily upon 
the parents of the child (Sec. 9772). Section 97/J requires that 
such certificates shall show, among other items, " ( 5) Whether 
legitimate or illegitimate11 , and, if legitimate, then: 

(6) .Full name of father. 
(7) Residence of father. 
(8) Color or race of father. 
(9) Birthplace of father. 

{lO)Age of father. 

(ll)Occupation of father. 


Section 9781 provides !or the certification of copies of such cer
tificates by the Registrar, Hand any such copy of the record of a 
birth or death, 'When properly certified by the State Registrar to be 
a true copy thereof, shall be prima ~ evidence in all courts and. 
places of the facts stated." 

In the courts of Missouri, such certificates are i'ully ad
missible., not only to show the. age of the child (Hente v. Michie, Mo., 
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151 s.w. 2d. 1C17), even as prosecutrix in a rape case (state v. S,I?inks, 
110. 125 s.w. 60), but as prima racie evidence or all its contents 
(Guardian~ Insurance Co. !2f America v. Kissner, 111 F. 2d. 532, 534, 
a death case, holding that the .Missouri death cerillicate therefore 
constituted prima facie evidence or all its recitals in a federal 
court in Missouri.) 

That provision of the Missouri statute which expressly quali 
fies its certificates of vital statistics as evidence can, of course, 
have no extra-territorial effect by its own force. The law of the 
forum determines the admissibility of particular evidence (Par. 5<:fl, 
.American Law Institute Restatement, Conflict of Laws). But a part 
or the law of evidence in all American state jurisdictions and. in 
the federal courts is that the public records of a:i.y state, duly au
thenticated, are competent as evidence in the forum if they are com
petent in the state of their origin. Article IV, Section l, of the 
Constitution of the United States .i:rovides that: 

11:Full faith and credit shall be given in each 
state to the public acts, Records, and judicial 
Proceedings of every other State. Arrl the Congress 
may by general laws prescribe the manner in which 
such Acts, Records and Proceedings shall be proved,
!!!E ~ Effect thereof.n (Emphasis ours.) 

Implementing that provision, Congress has so prescribed. Chapter 17 
of Title 28, u.s.c., sets forth the statutory law of evidence in the 
courts of the United States. Contained therein are the Sections 
prescribing the methods and effect or proof of the acts and judicial 
proceedings (Title 28, u.s.c., Sec. 687; R.S. 905) a.rd of the records 
in state offices not pertaining to courts· (Title 28, u.s.c., Sec. 688;. 
R.S. 906) o:f any state. Section 688, here pertinent, after prescrib

ing the acceptable manner of authentication of state records, pro
vides: · 


11And the said records and exemplifications., so 
authenticated, shall have such faith and credit given 
to them in every court and office within the United 
States as they have by law or usage in the courts or 
offices of the state, territory, or col.Ultry, as afore
said, from 'Which they are taken." 

The constitutional provision is a requirement upon the states, 
plus an authorization to Congress to prescribe the extra-territorial 
acceptance of state acts, records and proceedings. The statute exercises 
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both the jurisdiction which the constitutional: i;ravision gives to 
Congress aver the states and the jurisdiction 'Which Congress has as 
the federal legislative branch aver federal ai'fairs within its 
province. The statute, a part of the code of evidence enacted for 
federal courts, applies expressly to. "every ~ am office within 
the United states.n Clearly that includes the federal courts. It 
would be fatuous to suppose that Congress is imposing upon state 
courts, under a special power, evidence which would be rejected in 
the federal courts. Thus, by the force of the statute, 28 u.s.c. 
688, the birth certificate, as a duly authenticated exempl.ification 
of a public record of the state of :Missouri canpetent as evidence in 
that state by its law, is competent evidence in any court within the 
United states. So held: Har& v. state MutuaJ. Benefit Societ;r (Pa), 
170 A. 704; Milwaukee Gold Extraction Co. v. Gordon (Mont.), 95 P. 
995, 999. The same result, admissibility of official vital statistics 
records as public records of the state of origin, was reached 11:ithout 
reference to the statute in federal court cases hereinbefore noted: 
Hilliard v. United States, 121 F. 2d. 992; Pollack v. Metropolitan 
~ Insurance £2•, 1,38 F. 2d. 123; ~ York ~ Insurance £2• v. 
Aronson, 38 F. Supp. 687; Troutman v. Mutual Life Insurance Co., 125 
F. 2d. 769; ~ v. Mutual Benefit Health~., 120 F. 2d. 296, am 
Hunter v. ~ Foods, 110 F. 2d. 970, as 19811 as 1n state cases too 
numerous for further discussion. 

We cannot believe ar hold that the military- law of evidence, 
especially in matters of nonmilitary character such as form the subject 
matter of civil and criminal jurisprudence generally, is so far a thing 
apart £ran. all other funotionings of the judicial process that evidence 
canmonly or universally acceptable before other tribunals is excluded 
from the consideration of courts-martial. 

In our opinion, the birth certificate was properly received 
in evidence for such probative weight as the court saw fit to give it· 
in connection with the circumstances otherwise in evidence in the case. 

7. Every case of violation of the 95th or 96th Articles or War 
involves, fundamentally, a consideration of the culpability of the 
conduct in question according to its military s4;ni1'icance um.er the 
circumstances of the case. Neither the code of honor of an officer 
and a gentleman nor the standards of military discipli.n3 and propriety 
are oblivious to the facts of human frailty. A saintly lite vmolly 
free £ran sin an~ moral error mey be most admirable as a matter of 
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philosophical precept, but it is not required by military law. Neither 
must the stern gaze or :Military Justice penetrate the last secret re
cesses or one ts personal. affairs, decently cloaked in privacy and held 
within the boW'lds or the family and the home. Offenses against the 
family, men forgiven an:i condoned by the family concerned, mey well 
be le.f't alom by the 1',ilita.ry_ Establishment. · It is the common lot or 
Man to yield to temptation and fall into error. Many good and worthy 
men have imperiled the fruits of yea.rs of' service and rectitude by 
some unworthy indiscretion. Many have been redeemed and rescued at 
the brink of the precipice by the kind and loving forgiveness ot a 
v;ise and wortt..y wife. If, then, but only ii', such a man has the 
qualities or basic T.Orth and cr..aracter to realize his fault, correct 
the error of his way and .seek to make honorable amends, he mey- go on 
to otmr years of valuable service and accomplishment. If not, his 
value is largely destroyed. 

The appraisal of' the measure of guilt and the application 
of enlightened justice in the case a.re beyond the scope of this opin
ion, and the keys thereto lie outside the record or trial. In so far 
as the conduct in question has escaped the bounds of pt'ivate affairs. 
an:i has been such as to reflect discredit upon the Military.Establish
ment or besmirch the honorable estate of its officers, the guilt of 
the accused iB established by this record. It has done both, and 
thus the clandestine entanglements of' this officer have lost their 
purely domestic character and become the proper concern of the mili
tary authority 'Which trained him for and placed him in positions o£ 
responsibility and command. 

8. A brief' i'iled by individual defense counsel, attached to the 
record of trial, has received full consideration. 

9. The accused officer is 39 years o£ age, born 24 October 1905, 
a native of New Jersey, resident of California. He is married, twice 
divorced and remarried, at i:a:-esent to his original wife, with four 
children by her. His personal War Department record does not dis
close whether or not he acknowledges a putative fifth child by his 
second wife. Atter graduation from high school at Hollywood, 
California, he attended the University of California at Los Angeles 
for 3½ years, withdrawing in the school yearl.930-31, and had a one
year course at the .AJnerican Institute of Banking. He had two years 
b.igh school and 3½ years college military training in the Reserve 
Officers Training Corps. Apparently 'While receiVing his education, 
he held employment .f'ran 1926 to 1929 as a bookkeeper at Hol:cywood 
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and Cahuenga Branch, Security-First National Banlc, Los Angeles, and . 
in 1931 was a laborer for the Pacific Gas and Electric Canpa.r:zy- and a 
Christmas-tree sales· manager. He enlisted as a ~ Cadet 24 Feb-. 
ru.ar;r 1932 and received training at Randolph and Kelly Fields, Texas, 
qualifying as an airplane pilot and observer. He was canmissioned a· 
second lieutenant, Air Corps Reserve, 29 June 193.3, and served on ex
temed active duty in successive tours to l8 February 1935. He then· 
enlisted in the 91st (l)servation Squadron to qualify· for commission ' 
in the Regular A1:Tq1 and was canmissioned a second lieutenant, Air · 
Corps, 30 June 1935. He served on foreign duty in the Panama Canal l 
Department i'ran September 1939 to September 1941. He was promoted 
to the permanent grade o! first lieutenant, A1r Corps, Regular A:rm1, : 
30 June 1938. He was appointed temporary captain, Amr:, o! the United 
States, A1r Corps, l October 1940; temporary major, A1r Corps, 5 . 
December 1941; temporary lieutenant colonel, ArafY o! the United States, 
Air Corps, i'ran 1 March 1942; promoted to temporary ma;or, ArmY o! the 
United States, 29 Januar:y 1944 and promoted to temparaey colonel, J.rtrq" 
o! the United States, A1r Corps, 14 March 1944. He served in the 
European Theater of Operations apparently from about Januaey 1945 
to April 1945. other information concerning his service appears in 
the digest of the evidence in an earlier section o! this opinion. 

10. The court was legally constituted and had jurisdiction o! 
the accused and the o!fenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record or trial is legally 
sufficient to support the findings o! guilty and the sentence aoo to 
1'8.rrant confirmation or the sentence. Dismissal is mandatory upon 
conviction of a violation or Article of Wa.r 95 and is authorized upon 
conviction or violation or Articles or War 94 and 96. 

\ "'~··~..:. ....,.,.. -- ~ 
\~_1_-_t..._.,_·1_. ; -~----~_\_____ ___~,___ , ,...l_,,_._-;:. Judge Advocate. 

4.d/.,.,·~,~ .\··· . .,,,.,~-¼-,;,,.... ,. <I.ft,-~·..,.,. .. ce: .-~ ,..~ge "·d te
..;;.',..-..";L.:::;..,~:<,i;..,"IT.,.:.._·--2......t;:...,,·........... ... ·,~-··1...... .......... ~ voca
~~ ----·r_,,; _.,...... .... · ,.-·----~' • 

11,,1~-tazalJ .;f,, .. f~:4,.))24,,4 , Judge Advocate. 
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SPJGQ - CM 2B3737 1st Ind 

Hq ASF', JAGO, Washington 25, D. C. 

·

TO: The Secretary of Vlar 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Co1.onel George 

H. Macintyre (0-20016), Air Corps. · 

2. Upon trial by general court-martial this officer ~s found 

guilty of ten offenses; two offenses against morals, and eight mis

representations in connection with his pay and allowance claims •. In 

the first category he stands conyicted of wrongfully occupying a room 

jointly with two certain women, neither. ,?f whom was then his wife, 

at Richmond, Virginia., puring the period from 18 Noverooer 1944 to 24 

November 1944 (Specification 1, Charge I), and also of hav'.ing improper 

relations l'iith a certain female civilian anployee of the War Department 

under his rupervision, en or about December 1943 and January 1944, 

while he -was Commanding Officer of De Ridder Army Air Base, Louisiana, 

(Specification .3, Charge I), both in violation of the 95th Article of 


. War (Charge I). The remaining offenses are of a military nature and 
consist of procuring the making of, and using, for the purpose of 
obtaining payment of claims against the United States, pay and allow
ance vouchers for July, August, September, November and December, 1944, 
each voucher containing the known false statement that Mrs. Dorothy 
M. M9.cintyre was then his lawful wife (Specifications 2 through 6, 

Charge III), in violation of the 94th Article of War {Charge III); 


,and fi.u'ther, the IU"esentation of a claim for, (Specification, Additional 
Charge I) an:i fraudulent obtaining of i:ayment of (Specification, Addi
tional Charge II) duplicated pay a.rd allowances for August., 1944, and 
making the false o!f'icial statement in writing that he had not previously 
signed a JaY voucher !or that period (Specification, Additional Charge 
III), in violaticn, respectively, of the 94th, 96th an:i 95th Articles 
of War (Additional Charges I, II, ·ana III). He was sentenced to be 
dismissed the .service. The reviewing authority approved the sentence 

and forwarded the record of trial for action under Article of War 48. 


,3. A summary of the evidmce ma.y be !'oum in the accanpany:ing 

opinion of the Board of Review. The Board is of the opinion that the 

record of trial is legally sufficient to SJ.pport the firxiings · and 

sentence and to warrant confirmation of the sentence. I concur in· 

that opinion. · .. , 


. The accused officer is a Colonel, Air Corps, 39 years old, 

with over 13 7ea.rs professicnal military experience, 3 on active duty 

in the Reserve and 10 in the Regular Army. He had been 11 years 

married to his first wife, Dorothy Masten Macintyre and ha.s had four 
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children by her. He became Basa Commander of De Ridder Army Air Base, 

I,ouis~ana, in October, 1943. As such, his secretary was one Nell 

Olisa Welborn, a War Department employee arrl an attractive young wanan 

soma 15 years the junior of the accused. , Her desk was in his private 

office, with no other except his own. Through the ensu:ing months, 

Nell Welborn was sometimes seen m the company of the accused in public, 

but always in the presence also of his wife, and no misconduct was 
observed, so far as the evidence shows. However, in M..rch, 1944, Nell 
\'(elborn- left the base en extended leave and did not return to her em
ployment. Cn 2.3 June 1944, Dorothy Masten Macintyre divorced the accused 
by decree of court in Arkansas. Ch 14 July 1944 the accused married 
Nell Welborn, in Arkansas. On 'Z7 July 1944, 1.3 days later, she divorced 
him by decree of an Arkansas court. Partly from the record of trial 
and partly fran information properly embodied in the accompanying papers, 
it appears clearly that these divorces and t,he brief intervening mar-. 
riage of the accused to Nell Welborn were thoroughly collusive, agreed 
to and facilitated by the accused's wife, Dorothy Ms.sten JJa.cintyre, who 
procured the marriage license :for the accused and Nell Welborn, and 
appes.red as the corroborating witness at the latter's divorce htiaring. 
Moreover, Nell Welborn was the corroborat:ing witness at Dorothy Masten 
Macintyre' s divorce :ti.earing. The maITiage to Nell Welborn was effectu
ated _under her written agreement, as appears in the papers accompany
ing the record of trial, with the understanding that if Dorothy Masten 
1&!.cintyre would divorce the accused so that he could marry Nell Welborn 
to protect· the child Nell Welborn was then carrying, whether or not 
the child was that of the accused, then Nell Welborn would, im.111ediately 
upon receiving the protection or the ms.rri..l.ge ceremony, relinquish all 
her marital rights and institute proceedings for, and obtain in the 
shortest possible time, her divorce from the accused. The accused at 
tended Commmd an:i General Staff School at Fort Lea.Yenworth, Kansas, 
from 20 August to 26 October, 1944. On 15 September 1944, Nell Welborn 
M:1.cintyre gave birth to, a child at .Kansas City, Missouri, which she 
named Christine ~ell 'Macintyre, am gave information which resulted 
1n the registry. of the birth 1n official Missouri vital statistics 
records identifying herself as Mrs. G. M:!.cintyre, divorced, and naming 
the father of the child as 110. Henry :Macintyre", with other .data somewhat 
evasively fitting the accused. ·Information in the accompanying papers 
discloses that in October, 1944, Nell Welborn Macintyre, masquerading 
as ttMrs. Nellie Brown", wife of a soldier overseas, and her baby, were 
living with Mrs. Dorothy Masten J.acintyre at Leavenworth, Kansas, while 
the accused was at Fort Leavenworth, and that certain stormy anbroillllents 
occurred between Nell and the accused. Fran 18 November 1944 to 24 
November 1944, .the accused )'aS at Richmond, Virginia, on tempora.17 duty 
pt"ipr to departure overseas·.~ There he lodged in a single large roan 
in a lodging house with Nell Welborn Macintyre, represented to be his 
wife her baby, and Dorothy M:i.steri Macintyre, represented to be 
"Dor~thy Masten", their nursemaid. A rolVdy scene occurred in a short

- order restaurant in Richmond, Virginia, on the night of 24 November 1944, 
when the accused sought to persua~e. or canpel Nell, whom ha referred 
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to as his wife, to go home arrl t&ke care of the baby. This disturbance 
evoked· the interference of and certain activities by the civil and 
military police, which apparently resulted in the termination of the 
collective domestic establisrment at the lodging house. In December, 
1944, the accused stated w a Classification Assignment Officer, in 
giving data for official record,s, that he was the father of five 
children. (He had four by Dorothy; M3.sten Macintyre). The accused 
and Dorothy Masten !&cintyre were remarried in Los Angeles, California, 
(their h?me) , 4 January 1945. 

Thrrugh the intervening months following the divorce of the 
accused from Dorothy M. Macintyre, 23 June 1944, and preceding their 
remarriage 4 January 1945, the accused continued to subnit his monthly 
pay and allowance vcuchers showing Dorothy M. Micintyre as his lawful · 
wife, as tholl[;h no divorce had occurred. These were prepared and 
presented monthly except that he has presented none for October-1944 
and that he presented and received i:ayment of two for August 1944, _ 
each for $724, one at Barksdale Field, Louis:ia.na. and cne at. Fort Leaven
worthy, Kansas, before and after change of station. ·- In support of the 
second claim for that mcnth, he signed and filed a required mimeographed 
i'orl1l reciting that he had not previously signed a pay voucher for the 
same period. During all these m(llths, his entire pay and allollBllCes 
continued to be deposited, at his prior direction, in a joint bank 
account of himself and Dorothy M. Macintyre, which she drew upon freely 
fer the mpport- of herself and their childNJa.. 

The derelictions of the accused and hi!3 rea1lting danestic 

Entanglanents arose out of his association with Nell Welborn. ·The 

principal victim of this disturbance, his 'Wife·, Dorothy 'Masten, has 

not only ccndooed these injuries to her conjugal rights but seeks to 

redeem and sustain the accused in hooorable estate, manifesting a 

ranarlc.able degree o:t: charity and tolerance. However, her forgiveness 


· cannot caidcne the injury to the Military Establishment involved in · 

1uch a. spectacle of unbridled tollr on the part of an experienced . 

officer 1n reeponsible canms.nd. In the matter .or the pay vouchers, 

the accused has received no moreJ and the government has parted with 

no more, than the accused l6S lawfully entitled to, had he filed his 

claims on true recitals as to his dependents and for proper mcnths 

successively. Inferentially, his purpose in ccntinuing his false 

recital that Dorothy M. M9.cintyre wa.s his lawful wife was to cmceal. 

from public -discovel'Y' the £act that his married life had ever· bean 

·interrupted and to conceal entirely the Nell Welborn.,episode. E>ccept · 
for the duplicated August claim and payment, (no1'here ccnvincingly 
explained) nothing appears to impeach the financial honesty of the 
--accused, by the light of his awn intentions. He was at no time in 

f"inancial distress ar need. He has, however, freely and a1Togantly 

substituted his own self-excusing doctrines of ultimate justii'icatic,n 

for the rules of law and milltal'Y' propriety in making repeated state

ments in, and in 9:1-pport of, his claims aga:!nst the government, that 
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he knew were false. 

Accused has impaired any chs.ritable inferences as to his 
basic honor and worth which might be drawn from his silence at h.is 
trial, his honorably motivated procedure to give his name to the child 
and his subsequent return to the danestic fold, by asserting, :in cer
tain correspondence accompanying the record, that his silence was due 
to his low appraisal of what he purports to regard. as the trivial 

· evidence against lrlJn and the additional fact that his remarriage to 
his first wife was solely for practical advantages in securing the 
financial welfare of his children before he went overseas. ·r therefore 
r~ommend that the sentence be confirmed and carried into execution. 

4. Careful consideration has been given to the items of corres
pondence am documents, attached to, arrl accompanying the record, sub-" 
mitted by and en behalf of the accused. 

5. Inclosed is a form of action designed to carry the above 
. recommendation 	into effect, should such recommendation meet 'With your 

approval. 

Q . 0_.._.,,.a.,....,._....,_.....,., 

3 Incls MYRON C • CR.AYER 
l ~ Record of trial Major Ge;leral 
2 - Form of action The Judge A.dvocate General 
.'.3 - Correspondence and documents 


( Sentence confirmed and carried into execution. GCllO ·457, 11 Oct 1945). 






1,:i.R DBPAdTh'.ENT 
(183)A.nny Service Foroes 

In the Otfice of Tiie Judge· Advocate Generd 
·1{ashington 2,3., D. C. 

SPJGK-CM 283836 
0

• 8 AUG 1945 

U N I T E D - S T 'A T E S )) FAHFIEID A.IR TECHNICAL SlRVICE COMMA.ND 
PATTERSON FIBLD, OHIO 

v. ) 
) Trial by G.C.M... convened at 

Lieutenant Colonel JOHN H. ) Wright Field, Dayton, Ohio• 22, 
VAN CLEVE (0-408114), 4020th 
Army Air Force Base Unit. 

. Wright Field, Ohio. 

) 
) 
) 

23, June 1945. Dismissal. 

OPINION of the BOARD OF REVIffl 
LYON, LUCKIE, MOYSE and SYKES, 'Judge Advocates· 

------ ··---
1. The Board of Review has examined the record of trial in the 

case of the above named officer and submits. this, its opinion, to The 
Judge .Advocate General. 

2. The accused was arraigned and tried on the following Ohe.rges 
and Sf.)ecifioationsa 

CHARGE Ia· Violation of the 96th .Article of War. 

Specification t1 In that Lieutenant Colonel John H. Van Cleve, 
Air Corps, 4020th Army Air Forces Base Unit, did, a.t Wright Field, 
Da.yton, Ohio, on or about 21 February 1945, with intent to defraud the 
United S~ates, cause to be prepared and presented to Major Doy L. 
Hancock tor official proc~ssing aDd action a. Report of Survey on 
property belonging to the United States,.to wit& One (l) Ce.mer&, 
Ground C-3 .fj41-10487 of the value of a.bout ~24~.45, one (l) Camera., 
Aircraft 16 MM 141 B&H #361697 of the va.lue of a.bout %:70.00 and one 
(1) Kit, Navigation Dead Reckoning of the value of a.bout $109.75, 
property of ·the United States furnished and intended for the military 
service thereof, falsely and wrongfully representing and pretending
that said property had been lost, damaged or destroyed in the crash of 
AT-11 Airplane, Serial No. 37207, well knowing that said representations 
and pretenses were false and that said property had not been lost, dam
aged or destroyed. · · 

Specification 2a In that Lieuteri&nt Colonel John H. Van Cleve,· 
Air Corps, 4020th Army Air Force~ Base Unit, did, a.t ifright Field, Day
ton, Ohio, on or about 22 February 1945, with intent to deceive Major 
'Doy L. Hancook, offioie.lly exeoute and deliver to Major Doy L. Hanoook, 
a. sta.tement in writing, addressed to the &lpply Officer of the Teohnical 
Data Laboratory, Engineerin: Division, Air Technical Servioe comm.and, 
certifying "that the articles of public property shown in the Report of 
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Survey of 21 February 1945 in recent crash of A.T-11 Airplane No. 42-~7207 
were lost, o.a.maged, destroyed or v.orn out in the manner stated while in 
public service, II which sta-c;ement was known by the said Lieutenant Colonel 
Van Cleve to be untrue in that tne followini; property listed in the 
Report of Survey had not been lost, damaged or destroyed a one (1) Camera, 
Ground c~3 'iiY¾l-10487, one (1) Camera, Aircraf_t 16 MM ld B&H ';',-361097, and 
one (1) Y.it, Havigation Uead Reckoning. 

CP..A.l{GE IIa {Finding of guilty disapproved by reviewing authority). 

Specifications (Finding of guilty ~isapproved by reviewing authority). 

Accused pleaded not guilc;y to and was found guilty of all Cha.rg.es and Speci
fications and was sentenced to be dismissed the service. The reviewing au
thority disa.pprov~d the findings of guilty of Charge II and its specifica
tion, approved i;he sentence and fo~Na.rded the record of trial for action 
under Article of War 48. 

3. The competent evidence in support of the specit'ications of Charge 
I may be summarized as follows a 

{a) On 24 October 1944 accused was 'Technical Executive for the 
Technical Data Laboratory, Engineerin~ Division, Wrig~t Field, and was 
in charge of the technical and personnel work for the photographic branches 
of that division. He continued in such capacity until the time of trial 
{ll.. 119). On 24 October. 1944 an .\T-11 airplane, which was assigned to 
the Technical Data Laboratory, was sent to Langley Field, Virginia, with 
accused as a passenger, to obtain some photographic equipment. The equip
ment was loc.ded on the plane a.t Langley Field. The plane then left 
Langley Field and while enroute to Wright Field, the pilot, Lieutenant 
SUI!!Iaers, became a.ware that the fuel was low. The pilot searched for a. 
landing spot but failed to find one,· thereupon he and the aocused bailed 
out; of the plane and the plane crashed near Portsmouth, Ohio, causing 
the loss of most (if not all) of .;he photogre.phio equipment (R. 6,7,14). 
The photographic equipment had been previously to.ken to Langley Field 
by a Lieutenant Steinmetz for a, photographic mission there, and shortly 
after 'the ore.sh the aooused asked the civilie.n,in charge of supply for . 
the Photo Engineering Branch to confer with Lieutenant Steinmetz and pre
pare a list of the items which were lost in the crash. This was done 
and submitted to accused (R. 16,17). Sometime thereafter, in February 
1945, accused directed the preparation of a Report of Survey, purporting 
to,,cover the items so lost•. A.ooused gave the purported list of lost 
items to the civilian stenographer in his office, requesting that she 
include such items on the Heport of Survey {R. 21). He had added to the 
list the three items alleged in Specification 1, to-wit&' One Camera., 
Ground C-3 if4l-10487J One Camera., Aircraft 16 MM 141 B&H 1f561697J and 
One I{i t, .Navigation Dead Reckoning. The· three items listed· had not been 
on the plane at the time of the.crash and were in the possession of the 

2 

http:Cha.rg.es


(185) 


accused at the tin:e he direc"ted the r.iaking of the Report of Survey, 
Accused was awe.re of t.a.ese fao·.;s at the time the Report of Survey was 
prepared in his of'fioe (Pros, Ex, 21). 

(b) Major Doy L. Hancock was the responsible property officer for 
the-lost equipment (R. 3u), and, when the Report of Survey had been com
pleted 1 t was sent by. the accused to 1.:':ajor Hancock (R. G4 ). While the 
?&3.jor was the responsible officer, it was not poss~ble for him to make 
a personal investigation on all items of lost property and he conse
quently required the person submitting reports to execute a certificate 
whioh certified that t~e property listed was nlost in the manner stated 
while in public service. 11 (R. 30 ). Vfuen the Report of Survey was sub
mitted to lv:.a.jor Hanoook it did not contain this certificate, whereupon 
the llijor went to a.ocused and explained the necessity for such document 
(R. 27, 28). Aooused then signed the following certifies.tea 0 I do 
solemnly swear (or affirm), ti1a.t the articles of public property shown 
in the Report of Survey of February 1945, in a recent ore.sh of AT-11 
airplane, #42-37207 were lost, damaged, destroyed, or worn out in the 
manner stated while in the public service." (Pros. Ex:. 8).! ~jor Hancock 
then forwarded the Report through channel• for final action (P.. 29). 
There were, however, some errors in the Report,. some information la.eking, 
so the Report was returned to Major Hancock who informed accused of that 
fa.c't. Accused then requested the Yaj or to return tlie Report to him · 
(accused) which was done (ft. 24), Accused thereupon prepared a new 
Report of Survey in which he omitted the items named above and a.gain 
plaoedthe Report in channels. A Report of Survey, omitting the items 
above listed, was finally approved. 

(c) "sometime in '42" (R. 40) accused had obtained possession ot 
the Ground Camera., C-3 =#41-10487 on proper memra.ndum receipt (Ex. 12). 
He had obtained the Kit-Navigation Dead Reckoning on memorandum receipt 
dated 10 August 1944 (Ex. 9), and had obtained the 16 MM 141 Bell & Howell 
camera. on memorandum receipt 4ated 9 June 1944; (Ex. 10). The a.ocused,. 
thereafter, kept these items in his'office, ta.king them home occasionally 
and taking them on various trips whic~ h was necessary-for him to make 
(R. 9, 11, 54, 56, Pros. Ex. 21). In the course of the investigation 
by the Air Inspector prior to the time charges were preferred, the 
Inspector asked accused for tr.e three items. The accused then obtained 
the 16 MM Camera. from a. room adjacent to his office1 the Gr~nd Camera. 
C-3 was obtained from a. cabinet in the rear of aooused's deskJ and the 
Navigation Kit was foi.md either in the filing cabinet or on a. oha.ir in 
a.ccus~d's office (R. 45). · 

(d) Pr~or t"o trial the. investigating officer, appointed pursuant to 
A. w. 70, interviewed the aooused 8l;ld fully explained to him his rights 
under the 24th .Article of War. Aooused stated that he understood suoh 
rights a.nd desired to m&ke a. sworn statement (R. 90). In response to 
questions, accused admitted that he had obtained a. list of items which 
were lost in the era.sh of the AT•ll plane and that he added to the list 
the two oamera.s a.nd the navigation ki'I>... Accused s~ated he did this 
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beoause other items of Goverrunent pro9erty had been lost or destroyed and·· 
no ·:survey made and to 11make up for those lost pieces, • I acided tnem to 
the list. 11 Accused first stated that he thought the 16 MM Camera was 
actually on the plane, but he subsequently, admitted tnat he had used . 
the camera at Christmas 1944 and therefore knew it was not on the plane. 

· He readily ad.mitted that he knew the Ground Camera. C-3 and the Navi
gation Kit were not on the plane but "my intention at the time was to 
make up for tnose losses that we had suffered in this equipment. I 
speoifica.lly had not said a.nytning -to anybody a.bout it, but that was my 
intention. 11 He further stated that, as he was filing a. report of Survey, 
it was his thought to clean up all the small losses that had, ·o'ccurred in 
his d epa.rtment. Aocused knew that the items added to the Report were 
charged to him on memorandum reoeipt and also knew that if the Report 
should be approved the three items would be dropped from the responsible 
and accountable records. Accused also admitted that Najor Ha.ncock had' 
requested him to sign a. oertifica.te certifying that all of the items 
listed on the Report of Survey were lost, destroyed or unserviceable 
because of the crash of the· AT•ll plane and, pursuant to such request, 
a.ccused executed the certifica.te and placed it·in channels so that it 
eventually reached NJS.jor Hancock. About three days after submitting the 
first report, Major Hancock requested additional information from accused 
and, because accused then "realized I had ma.de a mistake and intended to 

· oorrect it quiok, 11 he requested the return of the original Report of 
Survey which he then oorrected by deleting the three improper items. In 
answer to a question as to what caused him to change his mind, accused 
replied, "I'd say it was just a decision--that I had ma.de a mistake and 
I wanted to make this correction." Before making the original report 
the accused mentioned to e.n officer in his department that he intended 
to list the three additional items and the officer told accused "It's 
up to you, you're doing it. 11 {Pros. Ex. 21). 

4. Evidence for the defense was in substance as follows a 

(a.) ·Accused, having been previously advised of his rights, elected 
to remain silent, the defense, oounsel adding "The statement is in the 
record" (R. 133 ). Apparently this referred to the s ta. tement ta.km by 
the investigating ~ffioer and SUllU,Arized in sub-para.graph (d) above. 

(b) Defense then produced several vd tnesses to testify to the 
character and efficiency of the accused and to attack the chief prose

• 	 cution witness. The- chief prosecution witness was Captain Harry L. · 
White, the officer to whom a.ocused stated his intention of including the 
three items in the Report of Survey, and the officer who had reported 
the matter·to the Air Inspector. 'Witnesses testified that Captain Whit 
was inclined, to exaggerate (R. 116), and was given to practica.l jokin e • 
which lead to serious consequences (R. 83 )J that he was ,irritated be} 
oause accused refused to approve an extended plane trip to california 

· for the Captain (R. 101), a.nd perhaps was upset because he had not been 
promoted (R. 124)•. At the time accused denied the re4uest for Captain 
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vThite's plane trip to California, the captain told a civilian employee 
11 I'lf get him, 11 meaning accused (R. 99 ). Later when Captain VJhi te was 
asked to report to the trial judge advooate}s office in connection with 

. " ththis trial• .Whit•.., rubbed his hands together and said, in a ra er 
sneering or -leerin~ manner," 11Viell, here we go, 11 seeming .to relish _the 
idea of accused bein~ tried (R. 99, 100). Another ~~tness testified 

• 0 

that Capta,in White was rather happy over the faot charges had been pre
ferred against accused and referred to accused in a cynical fashion as 
''my friend. 11 (R. 107). 

Brigadier General Fr.anklin O. Carroll was called as a witness for 
the aocused and testified that he was Chief of the Engineering Division . 
at Wright Field and had known accused &for about four years. That accused 
had carried out his assignments 11exceptionally well" and his character 
was excellent (R. 131). . . • / ! 

• / / I I 
. Colonel John M. Hayse.rd,· Chief of the Technical Data laboratory, and 


immediate commander of accused, testified that he had known accused for. 

about four years and that accused had worked under his supervision for 

about a year and_ a. half. Colo~el Hayward testified accused "has been 

entirely satisfactory in his work and in his decisions. I have never 

had to reprimaJ;ld him or co1.m.terma.nd any important decisions he has made. 

I have reposed considerable confidence in his 1judi:;ment on technical mat

ters, particularly with regard to the photogr,-phio end of things." 

(R.- 118, 119). In 1944 Colonel tiayward was absent from Wright Field for 
about two months and accused, a.s senior officer, was placed in charge ·as 
·Acting Chief of the Technical Data Laboratory. Aooused performed the 
duties of Acting Chief so well that, after investigation, Colonel Hay• . 
ward wrote accused colllD!ending him for; his attention to duty and oapacity 
for leadership and judgment (R. 120), Colonel Hayward, from the witness 
stand, expressed his complete confidenoe in accused (R.122) and stated 
that accused was an exceptionally hard worker• vo rking· long hours and 
that a-coused should have ta.ken some leave for rest and recuperation (R. 123). 
Colonel Hayward was also acquainted with Captain White antt recalled that 
at various tin.es Captain Wh1 te ha.d made disparaging remarks a.bout decisions 
made by aooused but that he (Colonel Hayward) had not had occasion to . 
change any important decision of accused (R. 121). Colonel Hayward was 
of the opinion that Captain au te' s remarks were made w1 th the view- ot 
contributing to the ef'ficienoy or the department, but that he was "inclined 
to be a little too oritical of a superior officer." (R. 128). Colonel 
Hayward also stated that Captain White was concerned about m.s promotion 
(R. 124)e . 

s. The evidence offered by the proseoution,.inclutting the confes

sion of accused to the investigating officer, shows conclusively that 

accused ca.used a·Report of Suryey to be prepared and presented for pro

cessing and approval• which Report falsely and wrongfully represented that 

three items of property belonging to the United States wer.edestroyed when 

accused knew that the property wai not so destroyed. '.lhe mere faot t;tlat 

accused later eliminated the three items from the Report of Survey in 

no manner expiates his fraudulent act. The evidence is also sufficient 
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to show that accused officially executed. and d e~ivered. to proper author
ity a statement in writing saying-that certain property of the United 
States had been destroyed, which statement was known by accused to be 
untrue in ttiat the property was not so destroyed but was actually in the 
possession of accused and being used by him. 

6. War Department records reveal that accused will be 45 years of 
age on 19 February 1946. He is married and has one child, a. daughter who 
is about 15 years of age. Accused was engaged in conunercial photography 
from 1920 until his entry on extended active duty in 1941. He was com
missioned a Captain; Specialist, on 21 J.oo.r.1941 and was called to active 
duty on 24 April 1941. He was promoted to Major·, AUS (AC), on 2 July 
1942., 'and .to Major., AUS, on 29 September 1943. .tie was promoted to 
Lieutenant Colonel• AU~, on 17 November 1944. During his period of ex
tended active duty he has received five efficiency ratings, one of which 
was "Very Satisfactory," three were 11Ex:cellent," and one was "Supe!'ior." 

7. The., cQurt was lega.lly constituted and had jurisdiction of the 
person aild the offense. No errors injuriously affecting the substa.ntia.l 
rights of accused were committed during the trial. In the opinton of the 
Board of Review the record of trial is legally sufficient to support the 
findings of guilty of Specifications land 2 of Cna.rge I and Charge I, 
and legally sufficient to support the sentence. Dismissal is authorized · 
upon conviction of a violation of Article of War 96. 

· 2 ..}~' Judge lldvocate. 

~ ~. ~, · Judge Jdvocate. 

___{_On l_e_a._v_e.._)_____ ·Judge· Advocate.·__ , 

/t/4µ4,1,d~ Judge Advocate. 
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SPJGK - CM 283836 lat Ind 

H:3, ASF, JA.GO, Washington 25, D. c. 

Toa The Secretary of War 

1. Pursuant to Executive Order No. 9556, da.ted 1Ia.y 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the oa.se of Lieutenant Colonel John 
H. Van Cleve (o-408114 ), .Air Corps. 

2. Upon trial by general court-martial this officer pleaded not 
guilty to and was found guilty of fraud and misrepresentations in the 
preparation and presentation of a Report of Survey (Spec. l, Chg. I)J 
of officially executing and deliveri:og a false certifica.tion in reference 
thereto (Spec. 2, Chg. I), both in violation of Article of Viar 96, a.nd of 
knowingly and without proper authority applying to his own use one Astro 
compass, property of the United States furnished a.nd intended for the 
military aervice thereof, in violation of Article of War 94. No evidenoe 
wa.s introduced of any previous conviction. Ili3 was sentenced to be dismissed 
the service. The reviewing authority disa.pproved the findings of guilty of 
the Specification of Charge II a.lld. Cha.rge II, but approved th!I sentence and 
forwarded the record of trial for action Wlder Article of War 48. 

3. A aummary of the evidence ma.y be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Boa.rd that the record 
of trial is legally sufficient to support the findings or guilty u approved 
by the reviewing authority a.nd the sentence. 

On 24 October 1944 a.n AT-11 a.irpla.ne in which accused wa.a a 
passenger and which had been sent from Wright Field, Ohio, to I.a.ngley Field, 
Virginia, to bring back oert&in photographic equipment, era.shed near Ports• 
mouth, Ohio. A list of the items of photographic equipment lost in the 
orashwa.a prepared at accused's request by the officer who originally flew 
him from iiright to Langley and submitted to a.ocused. In February 1944 a.o• 
cused prepared a Report of Survey consisting of these items, to whioh he 
a.dded two camera.a and one m vigation dead reckoning k:i t. None of these 
articles were on the pla.ne at the time of the crash but were in a.coused 1a 
pouession at the time the report we.a ma.de. Upon his submission of tbs 
report to the responsible property officer for the lost equipment it was 
discovered that the certification that the property was "lost in the m&IlJler 
st~ted while in publio service" had been omitted therefrom, whereupon ao
oused ligned a. oertifioate which st&teda · 

"I do solemnly swear {or affirm) that the article• of 

publlo property shown in the Report of Survey of February 

1945, in a. recent era.ah of il-11 airplane, :/142-37207 were 
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lost, damaged, destroyed, ·or worn out in £he manner stated 
while in the publio servioe.n 

Upon additional administrative errors being found in the report aocused re
'qu~ated its return and submitted a new Report of Survey inwhioh he omitted 
the three itema previously listed. 

.. 
The offenses of which accused has been convicted are of a serious 

nature. While there is nothing in the reoord which justifies his misconduct, 
in view of his early attempt to rectify his wrongful acts, his value to a 
.technioal branch of the servioe, and his four years of excellent service 
as an officer, I recorranend that the sentence be conf'irmed but commuted to 
e. reprimand and forfeiture of $50 of his pay per month for six months, and 
that the sentence as thus modified be carried into execution. 

4. Consideration has been given to a plea of clemency filed on be
half of e.ocuaed by his defense counsel and to the letter from Colonel John 
P. Fraim, Jr., the president of the court which tried aocused. The plea 
and the letter are attached to the record of trial. 

5. Inolosed is a form of aotion designed to oa.rry into exeoution 

the foregoing reoommendation should it meet with your approval. 


~ ~.~--
3 Inola 	 MYRON C. CRAMER 

1. Reo ord of trial :t&!.jor General 
2. Form of aotion The Judge Advocate General 
3. 	Ltr fr Pres of 


court, Col John P. 

Fraim, Jr. 


( Sermence con!irmed but commuted to a reprimand and forfeitures 

OCl40 4.30• 28 Aug l94S). • 
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WAR DEPARTMENT 
A:rrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN--OY 28.398.3 

) INFANTRY ADVANCED RE
UNITED STATES ) PLACEME:NT TRAINING CENTER 

) 
v. ) Trial by G.c.M., convened at 

) Camp Maxey, Texas, 20 July 1945. 
Second Lieutenant JOHN F. ) Dismissal and total forfeitures. 
CAWLI!.°'Y (0-l.3.30785), ) 
Infantry. ) 

OPINION of the BOARD OF REVIEW 
_LI~COMB, O'CONNOR aIXi MORGAN, Judge Advocates 

1. The Board· of Review has examined the record of trial in the 
case of the officer namsd above and submits this, its opinion, to The 

· Judge Advocate Gemral. 

2. Tm accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 69th Article of War. 

Specification, In that Second Lieutenant John F. Cawley, 
Comp&rzy" •r,e, 8.3d Infantry Training Battalion, 21st 
Infantry Advanced Training Regiment, Infantry Advanced 
Replacement Training Center, Camp Maxey, Te.."'Cas, having 
been duly placed 1n arrest of quarters at Camp Maxey, 
Texas, on or about 4 June 1945, did, at Camp Maxey, 
Tex.as, on or about 2 July 1945 break his said arrest. 
before he was set at. liberty by proper authority. 

CHARGE IIa Violat.1.on of the 95th ArtLcle of War. 

Specification, In that Second ll.eutenant John F. Cawley, 
Company •D•, 8.3d Infantry Training Battalion, 21st 
Infantry Advanced Training Regiment, Ini'antry Advanced 
~placement Training Center, Camp Maxey, Texas, did, 
at Camp Maxey-, ·Texas, on or about .3 July 1945, with 
intent to deceive Lieutenant Colonel Allen F. Bacon, 
officially state to the ,said Lieutenant Colonel Allen 
F. Bacon that he was exercising in his BOQ area until 
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0145, 'Which statement wa.s known by said Second Lieu
tenant John F. Cawley to be untrue. 

The accused pleaded not guilty to, and was found guilty of, both Charges 
, 	 and the Specifications thereunder. After evidence ·had been introduced 

of one previous conviction by general oourt-martial for wrongfully taking 
and using the sum of forty dollars, without the consent of the owner, he 
was sentenced to be dismissed tha service and to forfeit all pay and 
allowances due or to become due. The revievd.ng authority approved the 
sentence and forwarded the record of trial for action under Article of 
War 48. 

3. The evidence for the prosecution shows that, pending a previous 
trial by general court-martial, the accused, on 4 June 1945, was placed 
in arrest.and was specifically instructed that he was limited to his 
room, the latrine, and the officers' mess adjacent to his "BOQ". In the 
event that ha should desire to exercise, he was to "interview his Battalion 
.Commander, Major /jerance EJ OVergaard, who would detail an officer to 
accompany, himtt (R. ?-8). 

'Ai't;er the trial had been held, Lieutenant Colonel Allen F. 
Bacon visited the accused on 2l June 1945 for the avowed purpose of 
clarifying the terms of the arrest and to allay any possible misunder
standing. The accused was informed that hl.s status had not been changed 
by the court-martial and that, as before, 

"he was to stay in BOQ building 4-ll'.3 and he was free to go 
into the officers' mess at meal time and at other times ha 
would remain inside the building except when he wanted to 
exercise. Then ha would be turnished an officer from the 
83rd Battalion to accompany him during his exsrcise period.
* * * ffiJru:r the General could affect his arrest" (R. 9-13). 

The accused indicated that he understood and that he had no questions 
(R. 9). 

n,spite his clear comprehension of the precise delimitations 

of his arrest, the accused, at about 9:30 p.m. on 2 July 1945, went to 

Paris, Texas, with First Lieutenant George J. Murray, Jr., and did not 

return to the .ooQ until around 4z00 or 4:30 a.m. the following·morning 

(R. 17-19). His absence .trcm his room was noted at 8:00 p.m.· on 2 July 
l94S by Major OVergaard, who at 1'irst "didn't pay acy attention". Upon, 
however, again .finding a~ 8:40 .12•m.!, that the accused was still away, 
Major OVergaard "took it upon.,Lhim/sel!' to check and re-check" on several 
occasions between 9a30 and ll:40 p.m. with., of course, no success. Attar 
t!:;is last search Major OVergaard "went to bed" (R. 13-17). When 
questioned by- Lieutenant-·colonel Bacos. on 3 July 1945, the accused stated 
that on the previous night "he had been exercising aro\Uld the outside of 
his BOQ build:l.ng, around 9 o•clock until he went to bed at 1:40" (R. 10-13). 
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4. After being apwized of his rights relative to testifying or 
remaining silent 1 the accused took the stand on his own behalf. A 
general court-martial on 20 June 1945 had sentenced him to .for.feit one 
hundred dollars of his pay and to be restricted :for three months to 
"his place of duty" and on 25 June 1945 had reconvened to define the 
phrase quoted as meaning "his battalion area" (R. 22; Def. Exs. A1 B). 
Being in doubt as to whether his original arrest had been modified or 
changed by the action of the court, he had asked Lieutenant,Colonel 
Bacon on 21 June 1945 for an explanation. The reply was that his status 
remained unchanged, that he was "still in arrest in quartel"s" on the 
terms and conditions of which he had been informed on 4 June 19451 am 
11thatthis arrest would not be released by anyone except the Commanding 
General" (R. 211 231 271 32-33; l)sf. Ex. B). 

At 10:00 p.m. on the night of 2 July 1945 the accused had ac
companied Lieutenant Murray to Paris, Texas, to visit some "friends" and., 
after spending a short while 'With them, had returned in time to be in bed 
by 1:30 a.m. (R. 31). When interrogated by Lieutenant Colonel Bacon later 
on 3 July 1945., the accused explained that, he was in various rooms of the 
BOQ, other than his own, until 8 :JO p.m. the previous night;- that between 
that time and 9:15 p.m. he took a shower., shaved, ·dressed, and reentered 
his own room; and that he then "went to the side porch and sat down 
waiting for, & telephone call., and * * * walked around the BOQ". At no 
time did the accused state that he had been "exercising around the B)Q 
until l;:40 or l :JO., or later". Nor was it ever his intention to leave 
a false' impression nth Lieutenant Colonel -Bacon (R. 26., 29-31). The 
accused had1 however,. failed to make any mention of his trip into Faris., 
Texas (R. 32). , , 

After Lieutenant Colonel Bacon had departed., a copy of a court
martial order dated .30 June 1945 and a letter dated 2 July 1945 were de
livered to the accused (R. :22., 24-:25; De!. E;xs. A, C). The order approved 
the sentence as modified on :25 June 19451 and the letter specified the 
limi.ts of the restriction imposed.Int.bis last instl"\lnent. the accused was 
instructed that: 

"3a•. Your present battalion area is included within 

Lamar Road, Houston Avenue., Division Road and Seventh 

Street, Camp Maxey., Texas. 


b. You are required to fulfill all regular duties 

assigned by proper authority and you are granted permis

sion to leave the above area only to fulfill said duties" 

(Ii. 24-25; Def. Ex. c). 


The purpose for libich this document was introduced was to "show that 
there was no arrest the night of July 2nd" (R. 25). 

5. The Specification of Charge I alleges that the accused., "having 
been duly placed in arrest of quarters at Camp Maxey., Texas., on or about 
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4 June 1945, did, i:· * * on or about 2 July 1945 break his said arrest 
before he was set at liberty by proper authority". This was set forth 
as a violation of Article of Vfar 69. The Specification of Charge II . 
alleges that the accused did, "on or about 3 July 1945, with intent 
to deceive" make a false official statement to Lieutenant Colonel Allen 
F. Bacon. This offense was laid under Article of War 9S_. 

It is not disputed that the accused spent several hours in 
Paris, Texas, late on the night of 2 July 1945 and early on the morning 
of 3 July 1945. If he were then in a status of arrest, he :was obviously 
guilty of a contravention of Article of War 69. But the defense has 
insisted that the reviewing authority-rs approval on 30 June 1945 of 
the- court-martial sentence adjudged on 20 June 1945 terminated the ar
rest and superseded it with a restriction to the battalion area. 'Whether 
this contention is well-founded depends upon whether the sentence of re
striction became valid upon the date of its approval by the reviewing 
authority or upon the ~ate on which a copy of the general court-martial 
order approving the sentence was served upon the accused. 

An arrest and a sentence of restriction for the san1e offense 
cannot be en.forced simultaneously. Arrest is a restraint temporarily 
imposed, pending final disciplinary .action by court-martial or under 
Article of War 104. A sentence of restriction is a final assessment 
of punishment for the offense· charged, and, upon becoming effective, it 
automatically nullifies, and ends the necessity for,· any preliminary form 
of restraint. 

A general court--martial orde·r approving a sentence and directing· 
its execution applies specifically to the accused and is, as to him, a . 
special order. Since, as was recognized in CM 211586, Garber, 10 BR 107, 
a special order can be binding upon the person affected only if delivered 
or ma.de known to him, it follows that a general court-martial order is 
subject to the same limitation. In discussing the action of the revierlng 
authority in a court~tial case, the :Marmal. for Courts-1:artial states: 

"Any action taken may be recalled and modified before it 

has been published or the art to be affected has been 


. duly notified of the same". Underscoring supplied • MCM, 

1928, par. 871?,, P• 78). · 


If the accused is ordered to be dismissed or discharged from the service, 
his status as an officer or as a soldier is not changed by the ·signing of 
the final action but remains unaffected until the general court-martial 
order is implemented by further necessary action. For the same reason 
the status of confinement or arrest imposed upon an accused., prior to 
a trial by court-martial., does not automatically terminate upon approval 
of the court-martial sentence. He continues in his pre-trial status until 
notice of the general court-martial order has been served upon him or 
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such other procedural step taken as may be necessary to implement and 
execute the court-martial order. Since the accused was placed in 
arrest on 4 June 1945, and since he did not receive notice of the general 
court-martial order until .3 July 1945, he was still in arrest on 2 July 
1945• His conduct, therefore, in going to the city of Paris., Texas, 
on the last date, was a clear contravention of his existing status and 
a violation of Article of War·69. The Specification of Charge I has 
been proved beyond a reasonable doubt. 

Although the accused has maintained that he did not mean to 
leave any false impressions with Lieutenant Colonel Bacon on 3 July 1945, 
the record amply justifies a more sinister interpretation of the facts. 
In response to Lieutenant Colo.rfel Bacon's interrogatories on that day., 
the accused gave a detailed account of his activities during the previous 
night, but at no tin):3 did he mention his trip to Paris, Texas. Had the 
accused sincerely desired to avoid any misrepresentations, he could not 
possibly have omitted so vital a detail from his account. This conceal
ment of the most important svent of the night casts an impenetrable fog 
of doubt over his protestations of good faith. The Specification of Charge 
II has also accordingly been sustained beyond a reasonable· doubt. 

6. The accused, who is married and the father of three children, is 
about 31 years old. After being graduated :f'rom high school, he attended 
Wharton School of Business and Finance :f'or two years. He was employed 
trom September, 19.31, to June, 1933, by the A & P Tea Company as a clerk,· 
from February, 1934, to June, 1941, by the Pennsylvania Liquor Control 
Board as a eenior field accountant, from June, 1941, to August, 1942, by 
The United States Treasury Department as an internal revenue agent, and 
from November, 1942, to Au.gust, 1943, by the Western Electric Corporation 
as an assistant store keeper. He had enlisted service from 28 August 1943 
to 18 January 1945 when he was commissioned a second lieutenant. On 30 
June 1945 he was convicted by general court-martUJ. of wrongfully taking 
and using the sum of $_40.00, without the consent of the owner•. 

.7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally Slµ'ficient to support the findings of guilty and the sentence 
and to warrant conti:mation thereof. Dismissal is mandatory upon con
viction of ·a violation of Article of War 95 and is authorized upon. 
conviction of a violation of Article of War 69. 

Judge Advocate. 

Judge Advocate. 
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SPJGN-CM 283983 1st Ind 
Hq ABF, JAGO, Washington 251 D. C. 

TO: The Secretary of War. 


1. Pursuant to Executive Order No. 9556., dated 26 May 1945, there 

are transmitted herew:i..th for your action the record of trial aid the 

opinion o! the Board of Review in the case of Second Lieu.tenant John F. 

Cawley (0-13.30785), Infantry. · 


2. Upon trial by genet"al court-martial this officer was found guilty 
o:t breaking arrest, in violation of Article of War 69; and of making a false 
o:f'flcial statement, in violation of Article of War 95. After evidence had 
been introduced of one previous conviction by general court-martial !or 
wrong.f'ully taking and using $40 1fithout the consent of the owner, he was 
sentenced to be dismissed the service and to forfeit all pay and allowances 
due or to become due. The reviewing authority approved the sentence and for
warded the record of trial for action uzvjer Article of War 48. 

,3. A swnmary of the evidence may be found in the accompanying opinion 

of tha Board of Review. I concur in the opinion of the Board of Review 

that the record of trial is legally sufficient to support the findings and 


. sentence and to warrant confirmation thereof. 

While in the status of arrest, the accused, at about 9:30 p.m. on 
the night of 2 July 1945, left the quarters to which he was restrl.cted and 
went into the nearby to11Il of Paris., Texas. After visiting some friends there 
for several hours, he returned to his room at about 4:,30 a.m. the following 
morning. When questioned later on 3 July 1945 concerning his activities of 
the previous night, the accused stated to a suJ;erior o!ficer that "he had 
been exercising around the outside of his roQ building, around 9 o'clock 
until he went to bed at l:4011 • This conduct, when considered in the light 
of the accused I s previous conviction by general court-martial., plus two 
punishments under Article o.f' War 104., clearly ·reveals him to be unworthy 
o.f' further retention in the service as an officer. I accordingly recom
mend that the sentence be confirmed., but that tha .f'orfei tures be remitted., 

, and that the sentence as thus modified be ordered executed. 

4. Inclosed is a form ot action designed to carry into execution 

the foregoing recommendation should it meet with :your approval. 


l..!_. 
'-..('),,~. 

2 Incls :MYRON C. CRAMER 
Incl l - Record or trial · Major General. 
Incl 2 - Form o.f' action T'ne Judge Advocate General 

( Sentence confirmed but forfeitures remi;i,ed. GCMO 4211 28 Aug 1945). 
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WAR mPARTMENT 
Arley' Service Forces 

In the O.t.tlce o! The Judge Advocate General 
Washington, D.C. 

SPJGN-v"ll 283987 

UNITED STJ\TES ) SEVENTH SERVICE COMMA.ND 
) AR.MI SERVICE FORCES 

v. ) 
) Tri.al by G.C.M• ., convened at 

Technician Fifth Grade ) Fort Leonard Wood., Missouri, 
WILLIE LYLES (3.54.51804), ) 22 June 194.5. Illshonorable 
Company C, 33rd Engineer ) discharge and confinement !or 
Training Battalion., Army' Ser ) life. Penitentiary. 
vice Forces Training Center, ) 
Fort Leonard Wood., llisEDuri • . ) 

REVIE\ll by the BOARD OF REVIl:.'W 

LIPSCOMB., O'CONNOR and MORGAN, Judge Advocates 


l. The Board o! Review has examined the record o! trial in the 

case of the soloi.er named above. 


2. The accused was tried upon the following Charge and Sped.fi 
cation: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Technician Fifth Grade Willie ~las., 
Company c., Thirty-third Engineer Training Battalion., 
ASFI'C., Fort Leonard Wood., Missouri., did., at Fort Leonard 
Wood., Missouri., on or about 7 June 194.5., with malice 
aforethought., ldllf'ully., deliberately., feloniously., un
lawfully., and with premeditation kill one Technician 
Fifth.Grade Benjamin :Manley., 3077th Engineer rump Truck 
Company., Fort Leonard Wood., Missouri., a human being by 
stabbing him in the chest Viith a knife. 

The accused pleaded not guilty to., end was found guilty of., the Charge 
and the Specification. He was sentenced to be reduced to the grade of 
private., to be dishonorably discharged the service., to forfeit all pey
and al10V1ances due or to become due., and to be confined at hard labor, 
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at such place as the reviewing authority might direct, for the term of 
his natural life. The reviewing authority approved the sentence, desig- _ 
nated the United States Penitentiary., Leavenworth, Kansas, as the place 
of confinement., and forwarded the record of trial tor action under 
Article of War 5o½. 

3. Evidence for the Prosecution: Accused fatally stabbed Techni
cian F.i.fth Grade Benjamin ManJ.ey at Fort Leonard Wood., Missouri., early 
on the morning of 7 June 1945. Accused's jealousy over a woman., Eorothy 
H011'ard1 was the motive for the killing. All of the principals in the 
case are colored (R. 7., 10, 41, /44; Fros. Ex. 3). 

Mrs. Howard., a married woman., kept company 'Wi. th the accused 
tor six months prior to the homicide and every night was escorted by him 
to her home from the post exchange at which she was employed. She had 
planned to marry him upon obtaining a divorce., but their relationship 
was anything but tranquil because of his many threats against har _µre 
(R. 36., 52-55). His jealous concern over Mrs. Howard was pictured in 
the testimony of Private James C. Wl_lite., who asserted that., about 3 
or 4 June 1945, he was seated in the post exchange vdth accused and 
that Manley was seated nearby 'With his arms around Mrs. Howard. Ac
cording to White, accused exclaimed that "il /janl.ei} did not leave 
his girl a1one he was going to kill him" (R. 31). It was brought 
out on cross-examination that White had been returned f"rom overseas 
follol'ling his conviction by general court-martial of "beating up a 
girl" and was in confinement again awaiting trial. His allegations 
were flatly denied by Mrs. Howard., who stated that she had known Manley 
for about.three weeks., had only talked to him at the service club and 
the post exchange, and had never been taken to her home by him (R. 37
38, 55). . 

Manley was in the post exchange until it closed on the night 
of 6 June 1945. He talked to Mrs. Howard during the evening but made . 
no arrangements Ydth her for any subsequent engagement (R. 38; 56-57). 
She departed about 10:30 p.~. and was accompanied home by accused. They 
walked to building No. 290, the dormitory woore she resided, and became 
involved in an argument (R. 38-39). He charged her Ydth "seeing" Manley 
(R. 61-62). She., in turn., told him that she was afraid of him because 
of his many threats and that it was best to "separaten. He .finally 
agreed "if that•s the way it 1s got to be that•s the way it would be" 
and went away (R. 39, .54). Meanwhile Manley, in a telephone conversa
tion with another girl in the dormitory, had ascertained that Mrs. Howard 
was at.home and., shortly a!ter the accused's departure., had set out to 
join her there. Manley was accompanied by Private Joe Christburg., who 
intended to call upon }{..rs. Hollal'd 1s roommate., Evelyn Elkins. Upon ar
riving at the dormitory Christburg informed Mrs. Howard that Manley 
was Vii.th him (R. 40, 81). She immediately "went out" to Manley and 
walked down the street 'With him past buildings numbered 286, 285, 284 
and 283., which, in that order, adjoined No. 290 (R. 7-8, 40-41; Pros. 
EX. 4). As they approached No. ~3, accused came around the corner 
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o! the building and said, •corporal, I would like to speak to Dot"., 
adding, "My mind told me to come back., I .figured this" (R. 41). .Ac
cused and Mrs. Howard walked back toward her donnitory and proceeded 
to engage in a_discussion ldlich was initiated by his demand that she 
explain "wey Lsh.iJ was * * * out with Uanl.eyn (R. 66-68). Accused 
reached in his pocket for his knife.,· but., when she said she did not 
think he would harm her and asked for the knife., he handed it to her 
remarking., "If I wanted to do anything to you I could do it llithout 
the knife". She closed the opened blade and returned the knife to him. 
Be.fore replacing it in his pocketr he again opened the blade which was 
about four inches long (R. 42., 51J. 

He called to .Manley., who bad remained standing down the street, 
but Manley replied., "No., you don I t want · to talk to me, you want to talk 
to her". When accused insisted, Manley came over to him. Accused sug
gested that Mrs. Howard leave., but, when she started for her donnitory., 
he suddenly changed his mind. and warned her "to stop if [shi} didn't 

· want to lay there in /f,si/ tracks" (R. 42., 68-70). Manley placed one 
toot on the running board o! an automobile and stood with his hands., 
empty, banging down at his sides. An argument .followed and., in Mrs. 
Howard's words, accused "was in a fighting mood", but Manley, who was 
a much larger and more strongly built individual, "was talking to him 
as i! he didn't want any trouble" (R. 22, 43-45., 50). Accused reached 
in his pocket., took out his knife., and held it behind his back· (R. 43). 
Mrs. Howard., who was standing behind him., motioned with her hands to 
warn Manley of his danger (R. 45). Accused walked around Manley "as if 
he were teying to circle" him and then suddenly drew back and stabbed 
Manley in the le!'t side of the chest (R. 44-46). Af'ter pulling his 
knife out, the accused ran a short distance e:way but suddenly turned 
and said, "I might as well finish both of you11 • Mrs. Howard put her 
arms around Manley and asked i.f he could run. He replied affirmatively 
and started down the street while she ned toward No. .283. Although 
accused commanded her to' stop or "I'll kill you too", sh.e did not halt 
until she entered the building and bolted the door. When she peered out 
a window, she saw accused wiping the blood oft ot his knife (R. 46-48). 
Manley succeeded in reaching the steps of a guest house several hundred 
!eet away but there collapsed (R. 8, 19-20; Pros. Ex. 4). 

Military police re·sponded to a call to the guest house about 
12 :30 a.m • ., 7 June 1945, and found Manley• s body in a pool of blood. 
Near him was a blood-spattered razor "about bal.f way open" (R. 9, 10-l.2; 
Pros. Ex. 5). He was removed to the station hospital where he was pro
nounced dead. A wound approximately two inches long had bean inflicted 
slightly to the right of the left nipple (R. 14). An autopsy disclosed 
that death was caused by a •perforating wound o.f /f,hi} right ventricle 
ot lJ,hi} heart•., a "left hemothorax" (extravasation of blood into the 
pleural cavity), and the collapse o.f the le.ft lung (R. 7; Pros. Ex. 3). 

About 12:.25 a.m. on 7 June 1945 accused entered the dispensary 
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in a seeming "state of hysteria" and displayed two small cuts on the 
palm of his left hand. He said that he had been attacked and cut by 
another soldier and that he had resisted and cut his assailant. He 
inquired, "what would they do to a man in the army if·he killed another 
soldier?" He pulled out a knife and requested the attendant to keep it 
for him but was re.fused (R. 25-29). In accordance 'With the attendant's 
suggestion accused went to the hospital to have oome stitches taken in 
his hand. When questioned by the assistant provost marshal, 'Who was 
called to investigate the alleged assault, accused stated that he was 
walking near building No. 284 when a total· stranger approached saying, 
"Boy I 1m going to kill you"· and attacked him with a knife, cutting his 
hand. Accused insisted that he was unarmed, did not like knives, and 
never carried them. Later, when he was taken back to the dispensary 
£or questioning in the presence of the attendant, he admitted that he 
had a knife (R. 15-l?) • He asserted that he had thrown the knife away 
outside the dispensary, but a search of the premises failed to reveal 
it (R. 18). 

4. Evidence £or the defense: Private Joe Christburg testified he 
was with Manley in the post exchange on .the night of the killing (R. 136). 
Manley and Mrs. Howard had previously arranged to walk home together but 
accused took her home instead (R. 138-139). Christburg and Manley went 
to their orderly room and, after Manley had received a telephone call, 
proceeded to Mrs. Howard's dormitory. Christburg called Mrs. Howard's 
roommate outside and also told Mrs. Howard that Manley was there (R. 139
140) • After Mrs. Howard talked to Manley for awhile, he remarked "they 
was going to get him a room" at the guesthouse and walked away with her 
(R. 141-143). Chri.stburg returned to his company (R. 1.47). At the trial 
he identif'ied the razor found near Manley• s boct,r as belonging to Manley 
and habitually on his person (R. 136, 149-150). 

Accused, after explanation of his rights as a witness, elected 
to testify in his own behalf (R. 82-83). He was z:; years old and had 
been in the Arrrry approximately three years (R. 83). He had known Mrs. 
Howard for about nine months, had been "going steady" with her for some 
time, had given her mone;,', and had planned to marry her. There had never 
been any trouble between them and he had never made any threats against 
her (R. 84, 1021 128). He denied any acquaintance with Manley prior to 
the homicide, denied making any threats against him such as Private White 
testified to, and asserted that he had met White in the guardhouse after 
the killing for the first tiire {R. 85-86). · 

On the night of 6 June 1945 accused accompanied Mrs. Howard to 
her dormitory from the post exchange, but she went to hez: room because 
she had a stomach ache. There were no differences of any kind between 
them that evening (R. 87-90). He walked toward the gate, intending to 
go out, but changed his mind and in proceeding toward his company, passed 
near the donnitory. He met Mrs. Howard and Manley near building No. 283 
and asked to speak to her (R. 90-91). When she walked with accused down 

4 




(401) 


near No. 286, he said to her, "I didn't know you were going to be a 
gi.rl like thatR. She accused him of being angr.y and wanting to hurt 
her, but he denied it and as proof handed her his knife, which he 
carried for use in connection with his work as a cook in the kitchen 
(R. 91-921 9?, 114). It could not be carried open in tho pocket be
cause it had a long four inch blade (R. 98). Manley came down the 
street from where they had left him and walked straight at accused 
with his hand in his pocket. Being much smaller than Manley, accused 
became frightened and opened the knife which Mrs. Howard had returned 
to him. Manley came up close, asking 11Are you trying to make this 
girl do something?" and struck at accused, who threw up bis arm and 
received a stinging bl01r on the hand. Accused struck back with his 
knife and inflicted a cut. Manley then fled up a hill with the ac
cused directly behind (R. 83, 91-96, 101, 118). 

On cross-examination accused insisted that, although he was 
engaged to Mrs. Howard for several months, he was not angered at find
ing her lfith another man. He had been in£ormed several days before that 
she was going out with someone else (R. 104-106). There had been no 
loud talk or quarreling between Mrs. Howard and himsel.t be.tore Manley 
came at him. Manley approached too qi ickly to all01r accused to avoid 
him. The reason accused pursued his victim subsequent to the stabbing 
was simply that he was .facing in that direction. The accused's failure 
to make an immediate and truthful disclosure of the event to the police 
was due to fear (R. 1081 119-121, 133). 

5. Rebuttal evidence for the proeacution: Major Raymond A. Taylor, 
of the hospital staff,· who dressed accused's band on the morning of 7 
June 1945, described the wounds as "rather superficial". They appeared 
to have been inflicted with a sharp instrument such as a knife or razor 
(R. 151-153) • 

Mrs. Howard denied any prearrangements to meet J.ianley on the 
night of the killing or that he ever suggested going to the guest house 
(R. 155, 159). Manley made no effort to defend himself and never raised 
his hand prior to the stabbing (R. 165). Accused had warned her on 
several occasions, •r.ot, before I see you with anyone else, I'll kill 
you" (R. 156) 

6. The Specification of the Charge alleges that accused "did, at 
Fort Leonard Wood, Missouri, on or about 7 June 1945, with malice afore
thought, wil..fully, deliberately, feloniously, unlawfully, and with pre
meditation kill one Techrtj.cian Fifth Grade Benjamin Mmley, * * * a 
hU!iMsll being by stabbing bim in the chest wi.th a knife". 

Murder is •the unlawful ldlling of a human being with malice 
aforethought". By "unlawful" is meant without legal justification or 
excuse. MCM, 19281 par. 148!• "Malice aforethought" has been defined 
in the following language: 
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"* * * Malice * * * is used in a technical sense, 

including not only anger, hatred, and revenge, but every 

other unlawful and unjustifiable motive. It is not con

fined to ill will towards one or more individual persons, 

but is intended to denote an action flowing from any 'Wicked 

and corrupt motive, a thing done malo animo, where the .tact 

has been attended with such circumstances as carry in them 

the plain indications of a heart regardless of social: duty, 

and !atally bent on mischief. And therefore malice is im

plied from any deliberate or cruel act against another, 

however sudden. 


* * *"* * * It is not the less malice aforethought, within 
the meaning of the law, because the act is done suddenly 
after the intention to commit the homicide is fonned: it 
is sufficient that the malicious intention precede! and ac
companies the act of homicide. It is manifest, therefore, 
that the words 'malice aforethought', in the description of 
murder, do not imply deliberation, or the lapse of considerable 
time between the malicious intent to take life and the actual 
execution of that intent, but rather denote purpose and de
sign in contradistinction to accident and mischance." 
Commonwealth v. Webster, 5 Cush. 296; 52 Am. Dec. 711. 

The words "deliberately" and Uw.ith premeditation" have been held 
to mean "-t:· * * an intent to kill, simply, executed in furtherance of a 
formed design to gratify a feeling for revenge, or for the accomplishment 
of some unlawful act". Wharton's Criminal Law, Vol. I, sec. 420. "I:elibera
tion and premeditation may be instantaneous. Their existence is to be 
determined from the facts and circumstances in each case". Aldridge v. 
United States, 60 App. D.c. 45, 47 F. 2d 407, 408. "It is not the lapse 
of time itself which constl. tutes deliberation, but the renection and 
consideration, which takes place in the mind of the accused, concerrdng 
a design or purpose to kill." Bostic v. United States, 94 F. 2d 636, 638, 
CCA, D.C. 1937. 

It is undisputably establiehed that accused., on the .early 

morning of 7 June 1945, stabbed Benjamin Manleylfith a knife, perforated 

his lung and heart, and caused his death. The evidence as to the cir 

cumstances leading up to the killing must be oonsidered in the light of 

the quoted legal definitions to determine whether the homicide was murder 

or self-defense, the respective contention11 of the prosecution and the 

defense. 


The prosecution• s ease is based. principally on the testin:ony 

of Mrs. Howard, apparently the only eye-rltness to the killing other 

than accused. Her portrayal o! him as a highly jealous suitor who on 

numerous occasions had threatened to take her life 11' he ever found her 

1tlth another man is corroborated by the su.rrounding circumstances. His 

coming back to her dormitory after she had ostensibly retired for the 
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night shows his suspicious nature., and his fingering an open knife 
as m talked to her after finding her with Manley indicates that his 
homicidal threats were not mere idle bombast. Although he surrendered 
the knife at her request., ha opened the blade again after she had closed 
and returned it and thus revealed that he contemplated further use of 
the weapon. He was wholly tm aggressor in his subsequent attack upon 
Manley. After calling him over., accused sought to provoke a quarrel 
with him but Manley protested his unwillingness to fight. While 
Manley was talking, accused suddenly plunged the knife into Manley's 
chest with such force as to penetrate the chest wall and puncture tm 
heart. 

Mrs. Howard's testimony is contradicted in most of its essential 
details by the accused. He denies that he was jealous of Mrs. Howard., 
that ha ever made any threats against her., or that ha was angered at 
finding her 'With Manley. His version of the killing is that while he 
was quietly talking with Mrs. Howard., :Manley., with his hand in his 
pocket, came at him in a menacing manner, struck at him with some sharp 
instrument., and compelled him to use his knife in self-defense. Some 
equivocal corroboration of accused I s story is found in the fact that 
accused did have two slight cuts on his hand a.fter the killing and that 
Manley's razor was found near his body. 

The court-martial resolved the direct conflict in the testi
mony against accused. By reason of the superior position which the 
court-martial enjoyed in judging the credibility of the witnesses its 
findings, while not conclusive, are entitled to great weight. CM 243466., 
Calder, 27 BR 365, 3 Bull JAG 231. Aside from the conclusions o:t the . 
court-martial, the Board of Review believes that the evidence clearly 
establishes the offense charged. Mrs. Howard's story., except in some 
minor details., is consistent and reasonable. There is no valid reason 
apparent why she should have perverted the .f'acts in the case so as to 
charge the accused unjustly with a capital crime. Accused's self-interest 
is obvious., and bis credibility as a witness is destroyed by too fact 
that in essential particulars his testimony is wholly improbable and 
contrar.r to human experience. His denial that ha was jealous of the 
woman ha intended to marry or that he was perturbed over finding her 
with another man; hi.s explanation that ha just happened to walk by her 
dormitory after he had left mr for the night; his testimony that., · 
while he was quietly talking with her, Manley suddenly attacked him 
without cause; and his stateioont that he ran after Manley subsequent 
to th:, stabbing because he happened to be .f'acing in the same direction; 
are so implausible as to discredit his entire version of the affair. 

The evidence affords ample basis for the finding that the 
stabbing was done deliberately, with premeditation., and with malice 
aforethought. · The offense of murder is accordingly established beyond 
any reasonable doubt. 

7. The record of trial shows that the accused is about 30 years 
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of age; that he was inducted at Cincinnati, Ohio, on 14 April 1942 
for the duration of the war plus six months; &.."ld that he had no prior 
service. 

8. The court was legal:cy constituted. No errors injuriously 
affecting the substantial rights of the accused were comm:Ltted during 
the trial. In the opinion of the Board of ,Review, the record of' trial 
is legally sufficient to support the findings of guilty and the sen
tence. A sentence either of death or of life imprisonment is mandatory 
upon conviction of murder., in violation of Article of War 92. Confine
ment in a penitentiary is authorized by the 42nd Article of War £or the 
offense o:f murder, recognized as an offense of a civil nature and so 
punishable by penitentiary confinement for more than one year by Section, 
22-2401 of the Di.strict of Columbia Code. 

8 
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WAR DEPARTMENT 
IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 


WASHINGTON 25, D. C. 


Board of Review 

CM 283987 

SEVENTH SERVICE CO.l.1Ym D 
UN IT ED ST.ATES 

v. 

Technician Fifth Grade 
'WILLIE LYLES (35451804), 
Company C, 33rd Engineer 
Training Batta.lion, Army 
Service Forces Training 
Canter, Fort Leonard Wood, 
llissouri. 

ARMY SERVICE FURCES 

Trial by G.C.M., convened at 
Fort Leonard Wood, Missouri, 
22 June 1945. Di.shonorable 
discharge and confinement for 
life. · Peni.tantiar,y. 

• HOLDING by the BOARD OF REVIEW 
LIFSCOMB, O'CONNOR and MORGAN, Judge Advocates 

The record of trial in the case of the soldier named above has 
been examined and is held by the Board of Revie to be legally sufficient 
to support the sentence. ~~rz...~~~~~~~-

···---~................. ; __ '...,_. ;.--..···············• dge Advocate. 
,,-·'>/ ~~<:./..-~ Judge Advocate •. 

~: Judge Advocate. 

1st Indorsement 

War Department, J.A.G.O. • • To the Conmandi.ng General, 
Seventh Service Command, Array Sel"Tice Forces, Omaha 2, Nebraska. 

l. In the case ot Technician Fifth Grade Willie ~la• (35451804), Company 01 

33rd Engineer Training Battalion, Ar1J!¥ Service Forces Training Center, Fort 
Leonard Wood, Missouri, 

http:Conmandi.ng
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attention is invited to the foregoing holding by the Board or Review 
that the. record of trial is legally suffic'ient to support the sentence , 
which holding is hereby approved. Under the provisions of Article of 
War 50%, you now have authority to order the execution of the sentence. 

teletn>_e 
2. A fpft/pjflji. is being sent advising you of the foregoing hold

ing and my approval thereof. Please return the said holding and this 
indorsement and, if you have not already done so, forward therewith 
five copies ot the published order in this case. 

-- . -~ ~o~7.en:~ '-~-G.. 

Me.jor General 
The Judge Advocate General. 
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Anrry Service Forces 


In the Office of The Judge Advocate General 

Washington, D.c. 


SPJGK - CM 284006 8 SE? 1945 . 

ARMY AIR FORC'c:S 
U N I T E D S T A T E S ) WESTERN FLYING TRAINING COMMA.ND 

v. 
) 
) Trial by G.c.~:., convened at 
) Sa.n Bernardino, California, 28 

Corporal CHARLIE L. WELLS ) tray - 5 June 1945. To be shot 
(34758701), Squadron F, 
3035th A.ruv Air Forces Base 

) 
) 

to death with musketry. 

Unit. ) 

OPINION of the BOARD OF REVIil'i 
LYON, LUCKIE, MOYSE and SYKES, Judge ~vooa.tes. 

l. The Board of Review has examined the record of trial in the case 
or the ·soldier named above and submits this, its opinion, to The Judge Ad
vocate 'General. 

2. This case is a. companion case to that of Private First Class Raymond 
W. Klasen (CM 284007) who is charged with the same offenses. Originally the 
two accused were jointly charged, but, when arraigned, counsel for each ao
cu.sed moved for a. severance, which motion was granted. 

3. The accused was arraigned and tried upon the following Charge and 
Specifications a 

CHA.RGEa Violation of the 92nd Article of War. 

Specification la In that Corporal Charlie L. 1i'Vells, Squadron F, 
3035th Army Air Forces Base Unit, Victorville, California., did, 
a.ct!ng in conjunction with Priva.te First Class Raymond W. JG.a.sen, 
Squadron C 3, 3035th Army Air Forces Base Unit, a.t San Bernardino, 
San Bernardino County, California., on or a.bout 6 April 1945, 
forcibly and feloniously, against her will, have oa.rna.l knowledge 
of· Irene c. Clark,. a £ems.le person. 

Specification 2a In that Corporal Charlie L. Wells, Squadron F, 
3035th Army Air Forces Base Unit, Victorville, California, did, 
acting in conjunction v.i. th. Private First Class Raymond w. 
Klasen, Squadron C 3, 3035th Army Air Foroes Base Unit, at 
San Bernardino, San Bernardino County, California., on or about 
6 April 1945, with malice a.forethought, willfully, deliberately, 
feloniously, unlawfully, and with premeditation, kill one Irene 
c. Clark, a human being, by shook and excitement incident to 
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the oommission of a felonious aot upon the person of said 
Irene C. Clark, to wit, rape. 

He pleaded not guilty to and was found guilty of the Specifications and the 

Charge. He was sentenced to be shot to death with musketry. The reviewing 

authority approved the sentenoe but, because the aooused Ia.a.sen, who was 

also found guilty, received a sentenoe of life imprisonment, reoO!Olllended 

that the sentence be commuted to dishonorable discharge, total forfeitures, 

and confinement at ha.rd labor for life. The record was then forwarded for 

a.otion un:ler Article of Wa.r 48. 


4. The evidence for the prosecution is substantially a.s follows& 

a. The aooused, a colored Corporal, with Corporal Earl W. Gould 
and Private First Class IO.a.sen, both white, were stationed a.t Victorville 
Arrey Air Field, California.~ on 6 April 1946. About 0600 hours on that 
date they left the Air Field in a. 2-1/2 ton GMC truck and proceeded on a. 
laundry detail to Ca.'llp Ha.an, California, arriving at Camp Ha.an a.t a.bout 
0730 hours (R. 95). They had lunch at Ca.mp He.an, but had no food there
after on this date (R. 149). The three soldiers left Camp Ha.an about mid
a.fternoon for the return trip to the Victorville Field and, enroute, stopped 
at a. place known a.s 'Ad.airs (in San Bernardino, California), arriving there 
about 1530 hours and staying until a.bout 1900 hours (R. 95,96). The accused 
had one bottle of beer at Ad.airs and then started. drinking whiskey (R. 179). 
Corporal Gould dn.nk beer at Adairs. (R. 152) and purchased a one-fifth bottle 
of whiskey which he took with him (R. 153) when they left Ad.airs and went 
to the Club 888, whioh is a mile or mile and a. half from Ad.airs. They arrived 
at Club 888 about 2000 hours and remained there a half or three quarters of 
an hour (R. 95,96). Ea.oh of the three soldiers had a glass of beer at Club 
888 (R. 164,181). 

b. Clarence and Irene Clark had 11ved in San Bernardino for 

several years. They had been married for seven years and had known 

Corporal Gould for a.bout two yea.rs. Gould had visited them ofte!l and had 

frequently spent; the night at their home. Mrs. Clark was 52 years of age 

and suffered from heart trouble, having been confined to her bed for the 

preoeding month, and had spent about a week of that time in tfle hospital 


.(R. 	98,207,209,497). Har physician who had visited her on 6 .Af,ril 1945 
a.nd £own no improvemen~ in her condition, advised her to remain quietly 
in bed (R. 497). Mrs. Clark's oondition was such that she was unable to do 
8Jl¥ housework (k. 209) and her neighbors, Mrs. Ernest R. Kirkbride and 
11:Mrs. Martinell, 11 helped with such housework (R. 210 ). Mrs. Kirkbride 
"made" Mrs. Clark's bed that day and thare were two sheets on the bed a 
the bottom sheet was pillk and had been on the bed for two or three daya J 
the top sheet was white and had been put on clean the day before (R. 303 ). 

o. Gould knew that Mrs. Clark waa ill and he wanted to visit 

her. On previous oooa.sions Gould had ta.ken aoldier .friends of his to 
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visit the Clarks (R. 176,209), so, when leaving.Club 888 Gould asked accused 
and IO.a.sen if they would aocompany him to the Clark hoIIJ)tO see Mrs. Clark 
who was sick.. They agreed (R. 100,101). Gould drove the truck to the Clark 
home, arriving there about 2015 or 2030 hours (R. 102,216) and parked in 
front of the house (R. 156 ). Mr. and Mrs. Kirkbride, who were at their 
homo which is located 29 feet 6 inches west of the Clark home (R. 90), tes
tified that they heard the truok arrive shortly after 2000 hours (R. 268, 
316 ). Gould went into the Clark house first, taking with him the bottle 
of whiskey he had previously purchased (R. 158). Accused and Klasen 
followed Gould into the house. The three soldiers were sober but Gould 
was 11feeling good" (R. 170.222). Mrs. Clark was sitting up in bed in her 
bedroomwhioh adjoined the living room (R. 103) and had pillows behind her 
for support (R. 217). Mr. Clark was sitting behind the bedroom door but 
ca.me into the living room to greet Gould. Gould asked if it would be all 
right to bring accused and Klasen in and both Clarks consented (R. 104, 
219). Gould introduced 1rr. Clark to accused and Klasen and then the three 
soldiers went into the bedroom where Gould introduced the other two to Mrs. 
Clark. The soldiers then returned to the living· room. Klasen sat in a. 
chair near the bedroom door and accused sat in a chair by the ra.dio which 
was in a. corner of the living room opposite the bedroom door (R. 104,220, 
225). · Gould asked the men if they wanted a drink of whiskey. Clark and, 
appa.rently, Klasen, answered affirmatively but accused declined. Gould 
nevertheless poured drinks for all the men and placed one drink in front 
of a.ooused (R. 110,111,221). Gould and Clark drank theirs while Klasen 
sipped his (R. 112). Gould. then suggested to Mr. Clark that they (Gould 
and Clark) go out for a. beer and a sandwich. Clark asked Mrs. Clark if' 
it would be all right and she consented. Gould and Clark drove away in 
the truck and went to Ad.airs (R. 113,222) which was one or two blocks from 
the Clark home (R. 116,226). lfuen Gould and Clark left the house, accused 
was still sitting by the radio and IO.a.sen we.a sitting by the bedroom door 
sipping his drink (R. 113). Accused wa.s awake and we.a listening to a radio 
program (R. 226 ). 

d. About 15 or 20 minutes after hea.ring the truck first arrive 
at the Clark home. the Y-irkbrides heard the truck leave and about five 
minutes thereafter Mrs. Kirkbride saw the lights go out in the Clark 
house. She commented on such fact to Mr. Kirkbride (R. 269,318). 
About 20 tR. 2 72) or 30 (R. 319) minutes later r.hos. Kirkbride saw the 
lights come on in the Clark house and immediately heard the sound of the 
truck returning and heard the rear screen door of the Clark_ houae slam 
(R. 271,298). Mrs. Kirkbride did not hear &IJiY'one scream that evening 
(R. 298). but Mz-s • .Anna. Gaddie who lived in a trailer court (R. 353) 
located 192 feet from the ·c1ark house (R. 379) heard a woman (R. 355) 
scream that night sometime between .2030 and 2100 hours (R. 353). Gould and 
Clark were absent from the house for 20 or 25 minutes having their beer and 
aa.ndwioh, then returned and again parked the truck in front of the house 
(R. 115-119,226). Gould testified that the lights in the living room were 

off, but the lights in the bedroom were on when he and Clark returned to 


3 



•• 

(210) 


the house (R. 163). Visibility that night was fairly good and .tiyou oould 
see pretty good outside11 (R. 198) and oould recognize a person about 10 
feet away (R. 199). Neither Clark nor Gould saw anyone in front of the 
house when they returned (R. 119,;:;28). Mr. Clark entered the house first 
(R. 120,227) and went into the bedroom with Gould following him. When 
Gould entered 'the bedroom: he saw Mr. Clark on his knees beside the bed 
(R. 120) moaning and asking £or a doctor, end then asking £or the polioe 
or "the l8l'l' 11 (R. 184,186,263). Neither the aooused nor Klasen were in the 
house (R. 144,228), although aooused's hat was fotmd in the ohair where he 
had been sitting (R. 382-4). 

. e. Mrs. Clark we.a lying diagnoally across the bed, nude, 
., 

with 
white foemy "stuff," mixed withwha.t appeared to be blood, ooming from 
her mouth (R. 121). There ~~re bruised spots 11around her £ace" (R. 229), 
a bla.ok ma.rk 1.m.der her right eye and two sora.tches on her nose. (R. 120). 
Her feet were 15 or 18 inches apart and the legs were slightly bent at the 
knees (R. 171). Iler hair which had been previously combed (R. 122) was 
then dishevelled,(R. 123). The sheets and blanket had been pushed against 
the wall (R. 120) and the bottom sheet was torn (R. 279). The bedroom was 
"all torn up 11 (R. 227) and an apple which had been on a chest of drawers 
in the room was on the floor crushed into the rug (R. 275). Mrs. Clark 
was a.live but unoonsoious, and died about five minutes later (R. 238). 
Gould put his hand on her breast and then put his ear 11down11 but oould 
distinguish no heartbeat. (R. 141) Gould then went to the Kirkbrides for 
help and was followed immediately by Mr. Clark (R. 141,.227). The Kirkbrides 
returned to the Cla.rk house ·with Clark end Gould, end in so doing hurried 
past the Kirkbride ca.r which we..s pa.rked in their driveway (R. 273) and 
they saw no one by the oar (R. 322). Neither Clark nor Gould saw anyone 
while going to or returning from the Kirkbride house (R. 142,228). When 
Mrs. Kirkbride entered the Clark bedroom she took one look at Mrs. Clark 
and then started to a. neighbor'• house to telephone for a. doctor (R. 272, 
273). As she left the house and went on the sidewalk she "bumped" into 
Klasen :who was standing there (R. 273 ). Mrs. Kirkbride went to the 
Ml.rtinell home and Mr. Kirkbride followed her there (R. 323). After the 
Kirkbrides left, Gould went to the truck intending to go for a doctor 'but 
Mr. Clark did not want him to leave and struggled there with Gould to 
prevent his departure •. Mr. Clark then took the keys from the truok and 
broke SOil8 wires from the pa.nelboard of the truck (R. 144,231). · In breaking 
the wires Mr. Clark out his hand slightly ca.using it to bleed (l,l. 400,401). 
During the scuffle, Gould noticed Klasen standing nearby (R. 146), and 
a.slced Klasen wha:t had happened. Klasen replied he did not know and that 
he h&.d been uleep by the car (apparently meaning the Kirkbride oar) (R. 
146 ). Clark &.?Id Gould then left IO.a.sen and followed the Kirkbride& to the 
lartinell home. (R. 148). : · 

:... . 

t. While the Kirkbrides, Gould 8.Ild Clark were standing in front 
of the ~tinell home, Mr. Kirkbride u.w a figure, apparently a man, run 
from the field a.cross the street from' the Clark house and get into the ' 
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truck. The motor of the truck started immediately and the truck headed 

down the street in his direotion (R. 328-9). Gould heard the truok door 

sl8lll am saw the truok start down the street. He yelled for the driver to 

halt but the truok oontinued on its way (R. 146 ). The truok was running 

without lights ~R. 146,274.330) and none of the parties recognized the 

driver (R. 198.232.330). 


After seeing the truct leave. the Kirkbrides, Clark and Gould 

returned to the Clark home and found Klasen still in front of the houee. 

Clark then took Klasen's left a.rm and Gould's right arm and all went into 

the house to await the arrival. of the oivil authorities (R. 147). 


~· About 2230 hours that night the a.ooused wu arrested by the ldlitary 
Police at the main gate of the Victorville Ar7ri¥ Air Field (R. 344•5), which 
is about 40 or 45 miles over mountainous roads·trom San Bernardino (R. 361. 
372). Aooused was a.lone, was not wearing a. hat. and was driving the same 
2-1/2 ton truok he had been µsing that day (R. 344-6). · He wa.s' promptly taken 
to the station hospital e.Dd the.meaica.l offioer of the da.y made a blood al• 
cohol test and determined that a.ooused was sober (R. 364.368). From the 

;, 	 amount'of aloohol found in a.ooused's blood, the medioal offioer was of the 
opinion that aooused was also sober three hours earlier (R. 369). 

h. An autopsy was performed on the body ot Mrs. Clark that night. 
the autopsy being oompleted at about 0100 hours on 7 April 1946. The oause 
of her death was diagnosed as "a.cute congestive failure due to the eypertensive 
heart disease" (R. 476). The autopsy disclosed small laoerations over both 
eyelids• whio~ ha.d been reoently bleeding. The lacerations were of the type whioh 
indioated they ha.d been ma.de by fingernails shortly before her death. There was 
also a. small. laceration on the bridge of the nose. whioh had been reoently 
bleeding. The hes.rt weighed 600 grams. The left ventriole measured 14 m.m. 
in thickness. and the right 4 m.m. in thickness. Both ventricular oa.vities 
were .markedly dila.ted. The right lung weighed 650 gra.maJ the left lung 
weighed 600 grams. They were markedly rubbery and congested. On section 
the lungs oozed frothy fluid whioh wa.s slightly blood tinged. The vagina 
oonta.ined a glary mucoid, grayish white ma,terial. smears of which showed 
spermatozoa. present1 there being about five c.c. 1 s of semen in the rea.r 
corner of the vagina. The mucosa of the vaginal introitus showed two small 
la.aerations whioh had oozed blood. These laoerations oould have.been oaused 
by sexual interoourse if suoh interoourse was foroeful without &XIy prepara
tion and. therefore. without a.ny lubrication. The pathologist who made the 

·autopsy also atateda . · 

"From my exa.mi?lation of the vagina. and its contents. I drew the 
- conoluaion that this aemen probably had been pla.oed there very 
shortly before death• probably a.t the same time that the laoera
tiollS wer-e made in the vagin&l introitus. and ·I drew those con
olusiona beoa.use the semen~ been ·plaoed in the poaterior .fornix 
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of the 'va.ginaJ it was not smeared a.round; it was not diluted 

by a:n:y other secretion 11 (R. 477,478,479,484,486,487,494). 


Mr. Clark testified that he had not had sexual relations with his wife a.t 
a.ey time during the pre ceding month (R. 208 ). The a.forese.id pathologist 
expressed the opinion tha.t Mrs. Cla.rk 11had been in what is known a.s 
congestive failure. In that state any unusual exertion might lead to sudden 
cardiac failure - hea.rt failure. 11 He further stated that, in his opinion, 
if Mrs. Clark had been subjected to forcible sexual intercourse .'.'a. :ma.tter 
of a. few minutes or ha.lf hour or so prior to the t:ime she died" death would 
have been ca.used by "a.cute oa.rdiao failure under the situation that she found 
herself previous to ·the a.tte.ok, aggravated by the excitement" (R. 484,485). 
The physician who ha.d been attending Mrs. Clark testified that, in his opinion, 
the excitement incident to forcible sexual intercourse would ha.ve 'bontril::uted '' 
to her death (R. 498). Mrs. Clark's previous peysioal condition was such 
that she might die suddenly or might have oonti:nued to live for several 
years (R. 600). 

i. Police Patrol.man Pyeatt of the San Bernardino police foroe 
received a.-oa.11 at 2127 hours to report to the Clark home a.nd he a.rrived 
there a.bout three minutes later (R. 381). Shortly a.fter·his arrival he 
noticed that IO.a.sen' s field jaoket had a. spot of blood on the left sleeve, 
axxt spots on the left shoulder and the front. There was also a blood speck 
on the fly of IO.a.a en's trousers (R. 385-6). Subsequent e:xa.mination failed 
to reveal a:n:y seminal stains on the trousers of µa.sen (R. 533-4). Sora.pings 
were ta.ken from 10.asen's fingernails (R. 387J and disclosed the presence of 
blood, sand and dirt (R. 444) but no human tissue was found (R. 454 ). Pyeatt 
also noted that there was a. particle of white, cree.mish, solid substance, 
which looked like apple, on Klasen•s shoe just above the sole. The particle 
we.s a.bout one-quarter inch in diameter (R. 392 ). 

j. After aoouaed was arrested at the A.rnw Air Field his clothi.Ilg 
was ta.ken 'from him at the gua.rdhouae about 0030 hour, 7 April 1946 (R. 416), 
8.ll4 aooused was 1ubaequentl7 returned to San Berne.rdino where Patrolman 
Pyeatt talked with him a.bout 0200 hour, (R. 393). · .A:coused' s clothing was 
delivered to Ur. Pye~tt (R. 393) and accused stated that he had put on 
fresh clothing on the morning o.£ 6 April prior to leaving Viotorville for 
Camp l:aan (R. 391,416). Aoouaed also stated that ha had not had sexual in• 
tercourae within the preceding 24 hours (R. 392 ), ha.d not masturbated and 
.had no nooturns.l emiasion during that time (R. 421 ). Aoouaed stated to Mr. 
Pyeatt that he ha.d met Mr. Clark that evening but denied that he knew :Mrs. 
Clarie and denied knowing she wu present in the house (R. 393). Aooused's 
clot~ng wu ·subjected to a.na.lyaia a.nd his undershorts disclosed urine 
ata.ins, "semen stains in a.ppreoiable amounts, aooompanied with spennatozoa.. n 
(R. 452). H1a undershirt ha.d urine stains, semen stains . · . : · . · 
aooompa.nied by spermatozoa. and some unidentifiable pink stairul (R. 453 ). · 
Aoc\tled's trousers contained evidence of human spermatozoa (R. 627). Tes
timoey a.ho showed that semi:ns.l stains will not·withstand laundrying (R. 532), ' 
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a.nd that prostatio fluid does not oontain spern1atozoa. Spermatozoa is 

present only in seminal fluid (R. 528.). No semefl stains were found on 

acoused's shirt (R. 455) but human blood stains -were found on ea.oh ouff 

(R. 427-8). The sheets on Mrs. Clark's bed were examined and the top 

sheet disolosed blood stains (R. 446) and human spermatozoa (R. 511). 

The bottom sheet revealed urine stains (R. 457) and human spermatozoa. 

(R. 511). . 


5. The evidence for the defense is substantially as follows a 

a. A physician was stumnoned to the Clark home shortly after 2130 
hours the evening of 6 April (R. 554) and upon arrival found the bedroom in 
disarray (R. 562). A. "gross" examination of Mrs. Clark indicated she died 
of aoute heart failure and pulmonary adenia (R. 555). He observed no evidenoe 
of violence or of an attaok, but when Gould asked whether she had been atta.oked 
the doctor spread Mrs. Clark•.s legs apart to make an examination. His exami• 
nation wa.s superficial and he suggested that the coroner ha.v~ a. vaginal exami
nation made. The dootor waa there a.bout a.n hour, during which time there were 
about fifteen people in and out of the bedroom (R. 561-4-6, 588). 

b. Mrs. Elsie 1'vans, who operates Club 888, testified th.at she 
talked with Mr. Clark about three weeks after this incident and she under
stood 111r. Clark to say that when he returne_d to his home af'ter being out 
with Gould he found his wife on the floor (R. 573). · She admitted that she 
was busy while talking with Clark and that the oonversation was "in snatohes", 
but she was insistent in stating she understood Clark to say that N.rs. Clark 
was on tfle floor (R. 575-6,597). Before testifY,ing she made a. written state
ment a.fter being questioned by the trial judge advocate, in whioh statement 
she stated, "It oould be possible that I misunderstood him.. Mr. Clark ma.y 
have said p:Ulows were on the floor instead of :Mrs. Clark" (R. 583) • .. 

-o. A sergeant, a oorporal, and a private first olasa who had 

served with aooused from ten to fourteen months testified that aocused'a 

reputation for truth, honesty and moral integrity was good, that acoused 

was devoted to his wife and ohildren, e.nd wa.a an "A-1," efficient soldi s-, 

and that he was straightforward and always conduoted himself in "a. nice 

way• (R. 603,605,617,622,627,630). 


d. Accused, having been duly advised of his rights with reference 
to beooming a witness, elected to testify under oath. He testified that au 
6 April 1945 he arose at 0430 hours (R. 714) and, with Corporal Gould and 
Private First Class Klasen, left Victorville Arnv Air Field at 0600 (R. 634) 
to take soiled laundry to Camp Haan. · He arrived a.t Camp Haan about 0930 hour, 
and remained there for the noon meal, leaving shortly thereafter and arriving 
in Sa.n Bernardino about 1515 or 1530 hours (R. 635), stopping at Ad.airs fer 

·beer 	(R. 636). Accused had two beers· and also drank a Coca Cola. bottle of 
whiskey except for a 11swal.low11 taken by Klasen (R. 637). Aooused later had 
three dri:cks of vm.iskey from the bottle which Gould purcha.aed (R. 641 ). 
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· While a.cous ed wa.s a.t Ada.irs a. oar in which there were four colored women 

parked in front of the pla.oe and a.ooused went out and talked with them 

for a.bout thirty minutes (R. 638). The driver of the oar was one Daisy 

Williams who wu on the front seat of the oar with another woman. While 

talking to her accused was "feeling" her and placing his hand..s "e.11 upon 

her breasta" (R. 656). At that time he wa.nted·to have intercourse but 

"after she left I forgot a.11 about it" (R. 660). Aooused had gonorrhea 

when he wa.a sixteen yea.rs .of' age (R. 661) am even now there is a discharge 

from his penis which soils his olothing (R. 636). While playing with Daisy 

accused had an erection and "that stuff ran out" (R. 639). When Daisy left 

he went to the latrine and ''wet11 his trousers while urinating (R~ 63.9 ). 


When the soldiers were ready to leave Adairs the a.oou.sed wa.a not 

drunk: (R. 658) but Gould said aooused wa.a getting "pretty high" and that-he. 

Gould. would drive (R. 642 ). They then went to Club 888 but the people there 

were not frielld.ly to accused so he returned to Maira (R. 663). While at · 

Ad.airs the first ltime a.ooused had heard Gould talking with "a lady" a.bout a 

tire which Gould promised to have fixed (R. 664). so when accused returned 

to Ad.airs he uked the waitreaa it "the lady" had brought the ·tire back 

(R. 663). He definitely did not ask for the· address of one of the white 
waitresses (R. 664). Aooused then returned to Club 888 where Gould told 
him of some friends he wanted to visit, but Gould did not say a.nyo:oe was 
ill nor did he mention their names (R. 666). The three soldiers then went 
to the Clark home where accused remembers meeti11& Mr. Clark but does not 
remember being introduced to Mrs. Clark a.nd remembers nothing a.bout any 
woman being present at the house (R. 643,668). Accused sat by the radio 
in the living room and Mr. Clark turned on the radio and selected a program for 
a.coused (R. 643). From Prosecution's Exhibit 3. aocuaed identified tm oha.ir 
in wh.ioh · he was sitting but could not remember the doors leading to the leitchen 
and the bedroom. whioh doors were shown by the exhibit (R. 667). Accused 4oea 
not remember a.eyone having a drink a.t the Cla.rks • of a.eyone going to the k1 tchen. 
or ,aeyone having any conversation with anyone 1n the bedroom of the house. He · 
doea remember that Clark am Gould left ·the house within one or two minutea 
after the soldiera :rirat a.rrived (R. 675). .After Gould 8.Ild Clark left. Kl.a.sen 
also left but returned shortly. and aocuaed then went to sleep ,(R. 644). He 
slept until ~ w1:1.ter come down on me and like that~ you know. very fast. and 
that is what woke me up." At tha.t ti.me he heard ·a door slam am sa Cla.rk 
and Gould going out ot the door am Cla.rk said he waa going to oa.ll "the law" 
and a doctor (R. 645). Accused became frightened and went to the truck 
(R. 646) and drove &way because he did not want "the law" to come there a.Id 

finil. the truok whioh wu not a.uthorized to be there (R. 646). Corporal Gould 


· wu in oharge ·oi' the truck (R. 639), but the trip ticket wa.s made out to ac
ous ed (R. 714). Aoouaed made tto attempt to fini either Gould or Klasen be
tore leaving with the truck '(R~ ·713). When first starting 1.he truck accused 

· :oould not find the light switch and drove a.bout fif'ty feet before turning on 
the li91ts (R. 646,696). Aocuaed's lips, had been chapped and while driving 
in the wind that day they were bleeding, so. when returning to the Air Field 
tha.t night, accused wiped his lips with his sleeves which accounts for the 
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blood on his shirt cuffa (R. 711-12). On entering the .Army Air Field that 
night aocused was arrested (R. 647) •. He denies having sexual interoourse 
with Mrs. Clark and does not know anything a.bout anyone else having such 

intercourse (R. 650). Accused also states he puts .on fresh clothing every 

morning and sleeps in pajamas at night (R. 654). 

e. After his arrest accused was returned to San Bernardino and wa.s 
questioned-there at the polioe station in the early morning of 7 April 1945. 
While being questioned a reporter reoorded the questions a.Ild answers. Accused, 
on th3 stand, denied that at such questioning he stated he saw Gould, Clark 
a.nd other people in the house when he awoke that night (R. 678 ). He denied he 
had stated that Kla.senwas there when he a.woke (R. 679,683,664). He like• 
wiae denies that he stated he asked Gould. what ha.d happened and that Gould 
replied he did not knaw but wu going to ca.11 "the lSW'11 (R. 686). He 
further denies· the statement that he left Gould and Clark in the house when 
he went to t~e truck a.nd that in going to the truck he aa.w some people out
aide (R. 687,668). Accused stated th.at.at the time of the questioning he 
had been a.wt.lee since 0430 hours the previous morning and had eaten no food 
ainoe n9on of 6 April (R. 714) and that at the time of the questioning, 

" 	 1omet1me after 2400 hours, he wu 11hungry, tired and everything" and wa.a 
101.red. He st.a.tad tha.t there were fifteen or twenty men with pistols present 
&t the questioning and one aa.id "he would bust ~ bra.ins out a.gainat the 
wall, 11 another a.sked "a.re we going to kill him, 11 and someone suggested tha.t 
t.oouaed attempt to run so that he could be 1hot (R. 716,716,720,721). 

t. Aoou1ed t.ocompliahed the eeoond. grade of aohool in Georgi& 
(R. 722) ..:iii hil Hrvioe record (Def. Ex. C) show• him to be illiterate. 

The HM"ioe reoord a.llo 1how1 th&t t.coused ha.a not been rec0lllm8nded tor 

the good oonduot meda.l. 


6, In rebuttt.l, the prosecution introduoed the witne1se1 hereina.tter 

deaoribed who te1tified 1ubata.ntially t.s i'oll0"N11 · 


"• The reporter who recorded a.nd transoribed the queationa pro

pounded. to-a.nd tlu answers of a.oouaed &t the Sa.n Berna.rdino polio• 1tation 

on 7 April 1846 teatii'ied that the questioning lt.1ted only thirty or torty 

minut11 (R. 732) t.nd tht.t during ,uoh time aoou1ed a.ppet.red mentt.lly t.lert 

t.nd in full po11e11ion of hi1 fa.oultiea {R. 733). The, witne11 dia not re

o&ll &nyone m&ld.ng a.ey thrtt.tening remarks to the t.oouud. (R. 738 ). At 

1uoh qu11tiom.ng the t.oouHd did ma.kl the 1ta.tement1 whioh he denied in 

p&ra.gra.p~ 6.!, &bow. 


b. The wt.1tre11 who wa.1 on duty &t Ad.t.1r1 when t.oouaed returned 
&tier going to Club 888 t11t1fied th&t t.oouaed. returned. &bout 1900 or 1930 
hour, &nd. &1k1d. tor t.nother waitr111, named. Ollie Weit, t.Zld when told. ah• 
wu zi.ot th1re t.0ouud. ukod. tor her t.ddreu Hying he wa1 going to fix a. . 
Urt tor her (R, 76'). .A.nother witn111 who wu &t a tilling 1tation t.djt.om 
to .A.d.&ir1 te1titi1d. that t.oouaed t.1ked hezo where Bonnie Moreno, a.110 a Wt.itre11 
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at Ade.irs, lived, stating that Bonnie wanted him to fix a tire for her 
(R. 766). Ollie West testified tha.t she had no tire trouble that day 
(R. 746) but that her friend Bonnie M:>reno did have some trouble but had 

the ·tire fixed at the filling station next doo~ to Adairs (R. 748,766). 

Bonnie Moreno testified that she did not ta.lt: to aooused a.bout the tire 

nor did she ask him to oome to her houae to fix it (R. 766 ). · 


o. El.ea.nor Washington, who was a colored IJ1 ssenger i:D. the car 

which had.stopped in front of Adairs and which Daisy Williams was driving, 

testified there were only three people in the oar s.nd that Daisy was alone 

in front (R. 777). She further testified they were at Ada.irs less than 

ten minutes (R. 779), "no longer than we oould get two quarts of oil and. 

the water." Y'lhile there she gave a.00W1ed money with which to get them 

some pea.nuts and drinks but they did not com_uma the drinks there and took 

them. in the oar, leaving empty bottles in exchange for the full bottles 

(R. 778 ). Mrs. Washington did not see aoouse fondle Daisy in any wa:y 
a.n.d did not see any loveme.ldng (R. 779,780). Daisy Williams testified 

that there were only three women in the oar a.nd that they stopped at Ada.ire 

e.bout five or ten minutes (R. 784) and that she talked with e.coused but 

accused did nQt put his hands on her breast and that he held her hand 

"hardly at a.11." She does not recall e.ccus ed putting his arms a.roUild her 

(R. 786). Two wa.itreS'8eS a.t Ada.irs remember aoouaed going out to the oar 

and also remember that he stayed at the oar only three or four minutes (R. 

763,766). 


d. The scientist who made the examination of accused's clothing 
was recalled and testified that the seminal stain on accused's trousers 
was on the outside of his trousers end that no foreign substance was found 
on accused's trousers. He further testified· tha.t, although he was unfamiliar 
with gleet stains, he found no pus cells on accused's UDdershirt and shorts 
but found only semi:nal stains (R. 793-4). 

7. AJs to Specification l (rape). 

The evidence tor the prosecution is deemed sufficient to justify 
a. finding that Mrs. Clerk was raped. Her previous ill health and attendant 
condition and the surrounding circumstances clearly support such an inference. 

To establish that accused was the individual who raped Mrs. Clark, 
prosecution introduoed proof showing that accused, with Klasen, was left 
alone in the house with Mrs. Clark for about 30 minutes. · During that period 
Mrs. Clark wi.a raped. When Gould and Clark returned to the house accused 
was not present, but his hat was there•. Shortly theree..fter a. man was seen 
to run from a field a.cross the street from the Clark home and get into the 
truck which immediately left the scene. Accused wa.s apprehended a.bout an 
hour and a half later while driving the same truck at a point about 40 or 
46 miles from the scene of the crime. Accused's clothing showed the presence 
of seminal fluid and spermatozoa. Seminal fluid and spermatozoa. was also 
found on the sheets of Mrs. Clark's bed and in her vagina. Accused who 
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had put on fresh clothes that day denied having _aexua.l intercourse or having 

masturbated or having any nocturnal emission during the course of the day. 

Accused stated that for some years he has had a discharge from bis penis. 

but his clothing revealed no pus cells when examined and it was shown that 


.spermatozoa is found only in seminal flud and'not in any prostatic dis
charge. Accused who left the scene of the crime without his hat and without 
attempting to find his companions. explained that the trip ticket was issued 
to him. but admitted th.a. t Corporal Gould was in charge of the detail. Sever&.l. 
witnesses testified that accused was introduced to Mrs. Clark. He denied 
either meeting her or knowing that she was present in the house. It wa.a 
shown that accused earlier had a desire for intercourse (with Daisy). and that 
he left Club 888 and returned to Ad.airs• a distance of a mile or mile and a. 
half. seeking the address of one of the white waitresses. Thus the explana.
tion given by accused was thoroughly discredited. The other oircumsta.noea 
are consistent only with the ·guilt of accused. He made no successful attempt 
to explain any of these incriminating facts and the explanations he did choose 
to make are inconsistent with the facts. human nature, and science as applied 
to this oase. In order to convict of an offense by circumstanti&.l. evidence, 

"• • • the proof must be such a.a to exclude not every hypothesis 
or possibility of illllOoenoe but arr:, fair and rational hypothesis 
except that of guiltJ what is required being not an absolute or 
mathematical but a moral certainty." (MCM, 1928. par. 78,!•) 

The general rule on the subject ma.y be stated as follows a 

11 Circumstant'ial evidence need not be suoh that no possible theory 
other than guilt can stand, but the theory of guilt.must be beyond 
a reasonable doubt. i.e., the circumstanoea must not be consistent 
with i:cnooence within a. reasonable doubt. They must be inconsistent 
with; or suoh as to exclude, every reasonable hypothesis or theoey 
of innocence.••• 

"rt is/B&!essary that each particular fact should be proTiid beyond 
a reaso:ca.ble doubt it enough tacts are proved to satisfy the jury,' 
beyond a reasomble doubt, of all the tacts neoessary to constitute 
the crime charged. In other words, the rule does not require the jury
to be satist~ed beyond a. reasomble doubt ot each linlc in the oh&in 
of circumstances relied upon to establish the defendant's guilt, 
nor does it require that the evidence should produoe absolute cer
tainty in the minds ot the jurors. It is sufficient if tj).e evidenoe 
produces a moral certainty to the exoluaion of every reasonable doubt. 11 

(Wharton's Crimina.l Evidence, 11th Ed., Seo. 922.) 

Every a.ct of accused on the night of the cr:ilne indicates that he is the 

·guilty party. He admits having had a desire for intercourse. There ii 

evidenoe that he wanted to c&.11 at the home of a white woman. He lett 

the scene of the crime so fast and unexpectedly that he tailed to take 

his hat. He hid in a field until he could make good his escape, then 
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took the only means of transportation and drove to his station some 40 miles 
distant, abandoning his companions of the day. The viotim and her bed olothes 
revealed spermatozoa, and so di; the clothing of accused. Accused denied 
having any orgasm that day, which is the only way the spermatozoa could be 
explained. }urthennore, despite the testimony of several witnesses, aocused 
chooses to deny that he either met Mrs. Clark or knew she was present on the 
premises. These circumstanoes are sufficient to establish in the mind of a 
reasonable man that accused committed the offense of rape. A belief in the 
guilt of aooused flaws naturally from the oiroumsta.nces proved. There is no 
reasonable hypothesis upon which the plea of innocence may be sustained. The 
evidence produces a moral certain't'J to the exclusion of every reasonable doubt. 

8. As to motion to strike Speoifioation 2 (murder). 

Prior to arraignment. defense made a motion to strike Specifioa
tion 2 of the Char.ge on the ground that it did n.ot allege an offense cog
nizable at oommon law. Defense argued that under the rule of the C0lllll1on 
law to constitute a culpable homicide the cause of death must have been 
corporal, not nervous or emotional., a.nd that if a person puts another in 
such an intense emotional state of grief, fear, or the like that death re
sults, the killing is not by- the le.w a foundation of criminal responsibility. 
The Board of Review does not deem it necessary to discuss the various cita
tions given by defense, nor even to disagree with the rule of law for whioh 
defense so vigorously.contends. In the present case death did not result 
simply from a stimulation of the imagination or from shock and excitement 
innocently-caused. The death resulted from shook and exoitement caused by 
a physical assault. The assault left scratchea and bruises on the face of 
the viotim, and caused tearing and bleeding of the vagina. It was ms.de during 
the commission of a 'f~lony on a woman obviously ill, That death was not in
tended is iiranateria.l. ·. The faot that death was produoed by the conunission 
of a. felony is suffioient ~o .establish a oulpable homioide (par. 148a, Y~M). 
Murder a-b common law has. been defined as follows 1 

"• •• at common law, an uni:ntentiona.l homicide is murder 
if committed in· the perpetration of a. felony." (Order of United 
Commeroial Travelers v. Meinsen, C. C.A., 131 Fed. (2d) 176.) 

, "• •·• it is declared by the old English text writers, as 
a general rule, that if the act on which death ensues be mal\ml 
in se, it will be murder or manslaughter, according to the oir
'itanoesJ if ·done in prosecution of a felonious intent, but death 
ensues against or beside -~he intent of the party, it will be murderJ 
but, on the other ~. if. the intent goes no further than to · 
commit a. bare trespass. it will be man.slaughter. 11 (Wharton' a 
Crimina.l Law. 12th Edition, sec. 446.) 
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"A.n uni~tentiona.1 homicide oommitted by one in the collllllission 
of a felony such as rape•• •was murder at oommon la• (Commo??Health 
v. Exler, 89 Atl. 968). 

"An unintel'.lded homicide, oo:mmitted by one who at the time is 
engaged in the commission of some other felony, is murder both at 
common law and under statutes declaratory thereof, • • •.n (40 C.J.S. 
Homicide, sec. 21,!.) 

To similar effect is the Federal law which is a.s follows a 

nMurder is the unlawful killing ot a. human being with malice 
aforethought. Eveiy murder • • • co:mmitt.ed in the perpetration 
of t • • rape • • • is murder in the first degree. • • •" (18 
u.s.c. 452). . l .. 

Therefore if the death of Mrs. Clark was the result of a felonious act on 
the part of accused he will be guilty of murder. The court acted properly 
in denying defense motion that Specification 2 be stricken. 

9. As to Specification 2 (murder) • 

. Before accused oan be held guilty of the murder or Mrs. Clark it 
must be conclusively shown that her death was the result of accused's unlaw
ful e.ot. The previous peysical condition of Mrs. Clark is immaterial except 
in so far as it ma.de the accomplishment of the murder more likely. If Mrs. 
Clark, in.all reasonable probability, would not have died at the time except 
for the a.ct of accused, then ~cused is guilty ot murder. The testimony 
shows that her condition wu au~ ahe might ha.ve liffd for ••ffrel. ~ea.rs cc
might have died suddenly -- that is true with all :mortals. Eere, however, 
there was an attack m.de on a woman obviously ill, a physical assault suf
ficiently vigorous to leave scratches and bruises, sexual intercourse 10 
forcible as to tear the mucosa· of the vagina.· The testimony or Mrs. Clark's 
attending peysioian and of the pathologist who performed the autopsy raise 
the legal question of whether the aot of accused in raping Mrs. Clark wa.a 
the oause of her death. ·The testimony is that "&ny unusual exertion might 
lead to sudden cardiac failure• and that the excitement of forcible inter
oourse would have.•aggravatedn,her heart condition and caused the death by 
heart failure, also that the excitement incident to forcibl1t sexual inter
course would have •contributed 11 to her death. Is this sufficient to show. 
through a cha.in of.natural effeots, tha:t the rape wu the direct and moving 
oaus e or death t · 

The general rule or 1.-r, to whioh no outstanding dissent has been 
found, is that a h'ee moral agent who alters the normal oourse of events is 
not relieved of responsibility merel~ because there were other conditions 
which might, in addition to his awn actions, produce the same result. In 
other words, "Ee who. 'turna the soale ia oha.rgeable with the result. 11 Thia 
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rule is supported by all modern textwriters examined on the subjeot. 

"Hence, to accelerate the death of a person already mortally 
wounded or diseased is homicide. 11 (,Toarton's Crim. Law, 12th 
Ed., Seo. 197.) · 

"L'Ven if a ma.n is la.boring under a mortal disease, those who 
hasten his death are responsible for the homioide. Nor is it 
any defense that the constitution, age, or habits of the de-' 
ceased made him peculiarly sµsoeptible to such disease as the 
wound infli"Oted would probably engender." (Ibid, seo. a:n.) 

"Responsibility attaches where tne injury ·materially accelerates 
the death, although the death is proximately occasioned by a pre
existing cause. Thus if deceased was diseased or in feeble health 
a.nd died·from the combined effects of the injury and of his phyoical 
condition, or if the injury accelera.ted the death from his physical 
condition, he who inflicted the injury is liable, although the in
jury alone would not have been fatal had deoeased beenwell. 8 

(40 C.J.S., Homicide, sec. 11.) · 

"It is equally well settled that the consequences of e.n act which 
is the efficient cause of the death or another are not excused, nor 
is the criminal responsibility for causing d~ath lessened, by the 
pre-existing_physical condition of the person killed, at the time 
the act was done, or by hi·s low. vitality, which rendered him unable 
to withstand the shook of the wound inflioted, and without which 

"' 	 predisposed condition the blow would not have been fatal, if a 
casual connection between the blow and the faot·of death is ma.de to 
appear. 11 (26 Amrican Jurisprudence, Homicide, sec. 52. See also 
seotions 48 and 49.) 

• "!'When, on account of the decea.sed's condition, a blow.of less· force 
caused his death than would have been required to take the life of a 
healthy man, the person who gave the blow was guilty of felonious 
homicide although he did not know the true condition of deceased's 
health at the time. 11 (Warren on Homicide, Vol. I, seo.58.) 

11A person ~a liable for a homicide in aooelerating the death of 
another whose death would necessarily have soon occurred from an 

0

existing inoura.ble disease, and the degree of the homicide is not 
ohanged ~y the presence and effect of such disease. The fact that 
death might and probably would have occurred from other causes is 
no extenuation of def'elldant 1s guilt." (Ibid, sec. 59, p. 176.)

1 

The oourta have frequently a.pplied this rule of la.w, arriving at the 
same oonoluaion a.a here reached by the oourt-:ma.rtia.l. The Florida. Supreme 
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.. 
Court has approved the following charge to the jurya 

"Ii' you should find beyond a. reasonable doubt. 1.'rom the evidence 
in this ce.se that the defendant unlawfully, and with intent to 
kill the deoeased, T. R. MoCormio, inflicted injuries upon the 
deoee.sed in the manner and by the mee.ns e.s charged in either oo\m.t 
of the indictment, and tha.t e.t the time the deceased was auf'f'ering 
from some disease or malady· and an attaok of' such malady, or disease, 
was brought on by suoh injuries, so unlawfully inflicted upon de
ceased by the defendant, if you find th,a.t the defendant did unlaw
fully and with intent to kill, inflict injuries upon the deceased. 
and tha.t the deoee.sed died from· such attack brought on by such in
juries so inflicted. then the defendant would be guilty of the death 
of the deoea.sed, even though the injuries may not have oaused death 
if he had not been suffering 1.'rom such disease or malady." 
{Williamson v. ·~· 111 So. 245.) 

It is to be noted that in the instant case the death occurred while accused 
was engaged in the commission of a felony. therefore, it is unnecessary 'bJ 
prove intent. 

There are many other cases which, from a. factual point of view, are 
more nearly a.ldn to the present ca.se. To cite them all is impractical. but 
to give a view of the reasoning of the courts we will refer to three of the 
oases. 

In the case of State v. Frazier ((:t.b.), 98 s.w. (2d) 707). the de
oeased was a hemophiliac,cn=-rrbleeder. 11 The appellant struck him on the jaw 
once with his 1.'ist. The blow was a light one but caused a slight lacera
tion on the· inside of the mouth which produced a hemorrhage le.sting ten dqs 
and ending in dee.th. Appellant swore he did not know the deceased was a. 
hemophiliac. The state's evidence showed the appellant's assault wa.s un
provoked. Appellant contended that death was not caused by the blow struck. 
but by the disease. The examining physician testified tha.t the death we.a 
ca.u.sed by hemorrhage fran the la.oeration in his mouth. the latter e.ppea.ring 
to be the result of some sort of violenoe. The doctor further testified 
that. in his opinion, the injury to the jaw would not have caused decedent 
to bleed to death if he had not been a hemophiliac. The court, in holding 
appellant responsible. saida 

nNeither is it an excuse that appellant did not know the deceased 
was a hemophiliac. and that death would not have resulted but for 
that e.ff'liction.· On this poi,;i.t 13 R.C.L. sec. 55. P• 750, says a 
'The law declares that one who inflicts an injury on another and 
thereby accelerates his death shall be held criminally responsible 
therefor. although death would not have resulted from the inj}lry 
but 1.'or tho diseased or wounded condition of the person so injured.' 

-· 
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And the doctrine is more i'ully set out in 29 C. J. seo. 57,· P• 1082, 
a.s follows a I If the decea.sed was in feeble health and died from tho 
oombined effeots of the injury and or his disea.se, or if the injury 
aooelerated the death from the disea.se, he who inflioted the injury 
is liable, although the injury alone would not have been fatal. The 
same rule applies, al though the disease itself would probably have 
been fatal, if the injury aooelerated dee.th. It is immaterial that 
defendant did not know that the deoee.sed wu in the feeble oondition 
whioh faoilite.ted the killing, or that he did not rea..sone.bly antioipe.te 
that his aot would oause death.• See, also, 61 L.R.A. (N.S.) 877, 
NoteJ .Ann. Caa. 1916C,693, noteJ 16 Ann. Ca.s. 578, noteJ 4 Ann. Ce.a • 

. 958, note." 

In the oa.ae·of Rutledge v. State (Ariz.) 15 Pao. (2d) 255,·the 
defend.ant was observed one night by.~ witnesses ouraing and bee.ting 
her mother, Mrs. Pyle, who we.a 85 years old, and threatening to kill her~· 
The matter was reported to proper authorities and next mornillg an investiga
tor found Mrs. Pyle lying on a. bed in the house alone and unoonaoious. · She: 
was taken to the hospital and e.xa.mined.. --Examination revealed that her body 
we.a covered with old and new bruises and scratches and ahc,wed some signs of 
a oonousdon or the bra.in. The examining peysicia.n testified as follows a 

\. ' 
11Q. Now Dootor, from the examination that you conducted 

there in oompaey with Dr. Craig, as you say, and from the dis
closures that that examination a.ff'orded you, wha.t w~uld you say 
wa.s the cause of the death of Mrs. Pyle? 

0 .A.. The oonditiOll that w&_found., I em of the opinion that · 
her dee.th wu immediately ca.used by the ·e.ooumulation of fluid in 
the bronohial tubes, that shut off her breathing, and that was the 
immediate cause of death. I would sq that the contributory,· or 
the ca.use of this condition, was from the woman being very old aIXl 
delioate, that the violent blows, if it was blows, that caused the 
mild oonoussion of tlre brai:r:i a.nd. the various injuries that she had 
to her body brought about a. oondition of shock, a woman with a very 
weakened oiroulation caused from. that, would soon begin what we call 
eyposta.tio pneumonia., which ia 'What we found in the lungs, I think 
we.a ca.used from that. a 

Dootor Cra.ig, who also exaxnined Mrs. Pyle, testified a.a follows& 

"Q•. Doctor, ha.sing your answer on the disclosures made to 
/you there by virtue of your examiilation 0£ Alice Pyle, what would 
you say caused her death? . . 

"A. Her death was 0&.used primarily, the primary ca.use of . 
death.we.a bilateral bronohit.l pneumonia., senility, oonousaion of 
the brain.u · 

The court in holding the defend.ant guilty, sa.ida 
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"It is the general rule that in a homioide oa.se, if deceased wa.s 
in .feeble health and died .from the combined effeots of the injury 
a.nd his disease, or i.f' the injury a.ooelerated the death .from the 
disease, he wh> int'lioted the injury.is liable. although the injury 
alone would not ha.ve been fatal. The same rule applies, although 
the disea.se 1tself would probably ha.ve been fatal, if the injury 
aooelerated death. We think the Supren» Court of Iowa in Sta.te v. 
Smith, ·73 Iowa, 32, 34 N.W. 579,601, oorreotly sta.tes the law as 
.f'oll<M'U • It surely ought not to be the law that beoause a. person 
is afflioted with a mortil malady, from whioh he must soon die, 
whether his ailment be oa.u.sed by natural or a.rti.f'ioia.l oa.uaes, anoth&r 
may be exoused for a.ots of vi(?lenoe which hasten or oontribute to or 
ca.use death aooner than it would otherwise oocur. Life at bea.t is 
but ot short duration, and one who ca.uses dee.th ought not to be ex
cused for his a.ot because his victim wa.s soon- to die from ,other 
oa.u.s es, :wh.a.tever they may be. ' a 

The case ot Wells v. State ((Ga~) 167 S.E. 709) more oloaely 
parillela the oue at barfrom ~the fa.otua.l and legal standpoint u to 
the oause of death. In tha.t oa.ae the deoedent (Farmer) wa.s a. convict a.m 
the defendant WU an employee Of the state highny department having authority 
•to detain the oon'Victa and keep them from escaping and to keep them on the 
job.u Aboub five dqa before the incident in question, the deoedent •gave 
oub 11 while a.t work. On the date of the inoident the weather wa.a ·extremely 
hot. alld decedent suddenly fell baok:warda from the vehiole he wa.a operating. 
Defendant then oa.uaed decedent to get up a.nd walk a.bout 40 feet to a. telephone 
pole where he was handcuffed to the pole, 11'1th his ha.nda behind him a.nd h11 
baok to the pole. The pole wu in the 1un and there were aha.de tre.1 nearby. 
Within eight or ten minut11 deoedent llumped down the pole, apJ>arently un

. oonaoioua •. 	 Within a ffl'lf minutes Farmer wu releued ll'ld taken to oamp head• 
quarter,. ?he doctor arrived shortly artier Farmer a.rrived, but Fa.rmer died 
within twenty minutes a.!'ter the d.ootor•a arrival w.lthout hating regained. 
oonaoiouane11. the tollowizlg 11 a briel quotation trom the dootor 11 teat1• 
mo~1 

"It a perao:ii btoomea overheated., the b11t treatment to prevent 
a 1W11troke ii tor him to ata.y out ot the heat. • * • Thia wu 
a. ra.ther hot dq, in !'e.ot exoeedingly hot. • • * lq diagnoda wu 
that he died trom. 1unatrob. • • • I oould not u.y podtively that 
the etteot of' .f'utoning him there. in that polition, lmder theae 

· oomitiona, aotuall7 brought a.bout. the sunstroke. • • • I would 

readily 11.y thAt it wa1 not the treatment to give a man in that 

~omition. 11 


The d.ootor•a final reaponae to the question u to what 01.uaed. Farmer'• dee.th 

wu u tollon 1 .· 


"I told Mr. Allen on oroaa examination that I ca.n not give it 
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as my positive opinion that the chaining of this young man to 
the post would bring a.bout the sunstroke. It would oontribute 
to it. I would not sq that that oonduct would bring it a.bout. 
No dootor oa.n state positively wha.t brings a.bout anything.• 

The record reveals that Farmer was a splendid specimen of young manhood, and 
tha.t, so fa.r e.s ~e reoord disoloaea, he had no physioa.l trouble other than 
ca.used by being overheated a few deys previous to the day of his ,death. The 
oourt held the defendant responsible for the death, a&yinga · 

"While the dootor-' s statements were somewhat guarded, it ooour1 
to us that the jury were warranted in oonoluding that it wu the 
doctor's expert opinion that the defendant's coXlduct contributed to 
Farmer's death. Y{ith reference to prior causes, 29 c.J. p. 1082, 
seo. 57, 1qs1. 'If the deceued was in feeble health and died.. 
from the combined effects of the injury and of his disease, he who 
inf'lioted the i~jury is liable, although the injury alone would not 
have been fatal. The same rule applies, although the diaea.se it• 
self would probably have been fatal, if the injury accelerated 
dee.th. It is iJlllll&.terial that the defendant did not know that the 
deceued wu in the feeble condition which facilitated the killing, 
or that he did not reasonably anticipate that his act would cauae 
death. But if the death was solely due to disease and wu not 
oauaed or hutened by the.injury, defend.ant-ii not liable.• • • •.• 

• urn the case of State v. Caatello, 62 Iowa 404., 17 N.W. 605, 
606, the evidence tended to show that deoeued was a feeble man, 
though ot large frameJ that defendant struck the first blowJ that no 
wea.pona were uaedJ that defendant struck decea.aed two or three times 
with his tiat, A post morten examination revealed the fa.ct that 
deoeued wu tar gom w1th oonawnption, e.nd tha.t there were extra.• 
va.naa.tiona of blood in the bra.in. 'l'he court in that oa.se saida 
•Surely it cannot be· claimed tha.t a. homicide may b.e exouseci on the 
ground that the man-sla.yer wu ignorant of the tact that his victim's 
feeble oondition-wu not euoh a.s to enable him to resist the 
violence.' .'l'he defendant was oonvioted of nia.nalaughter, and the 
nrdi ab wu atfir.mod. In State v. Ma.tthew1, 38 La. Ami. 7S5, 797, 
Judge Fe:i:mer Hid.a 'In a oertain aenae, every man is born and 
lives, mortall;y woundedJ that ii, subject to laws whioh inevit&bly 
doom him to death. No murder doe, more than to hasten the termina
tion ot lite.' In oues where the deoea.aed wu su.f'feri:cg trom 
diaeaae prior to the injury, we think 2 Bishop on Cr. L. (New) sec. 
638 (3), la.ya down the oorreot rule u tollcnra a • If the one a.tta.oked 
wa.1 enteebled by disease, a.nd wh&t wu done would not ha.ve been mort&l 
to a well per1on, 1till, whether the uuulting per1on knew hi• oon• 
dition or not, it he did what wu mortal to the other the otfen11 i1 
oommitted.•• 
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Based upon the ·erldence and the foregoing rules ot la.w, the court 
in the.cue a.t ba.r wa.s authorized to find that accused wa.a guilty ot a.ssa.ult
ing the deoea..sed, and that a.a a result or that a.ssault the accused 1 s aots 
oontributed to and accelera.ted the death ot Mrs. Clark and were the proxima.te 
oa.uae thereof. Sinoe the a.ss•ult (rape) is a felony, the orim.e ot murder 
is oomplete,. 

. lO. The reoord ot tria.l and the oharge sheet revea.ls tha.t accused was 
33-2/12 yea.rs ot age a.t the ti.me the offense wa.s oOlllIDitted. He is married 
and has two children. He wa.s inducted at Fort Benning, 'Georgia., on 26 
August 1943 to serve for the "duration plus six months.• There is no evi
dence of e.ny previou, conviction by oourts-martial. 

11. The court wa.s legally constituted a.nd had jurisdiction over the 
person a.nd the o'ffenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings and the sentence and to wa.rra.nt confirmation thereof. A sen
tence either of dee.th or imprisonment for life is mandatory upon a oonvio
tion of rape and nturder in violation of Article of Wa.r 92. 

-.~_..,.1.~_.......~.-·-.-'.._....:, Judge Advoca.te ____ 0::-: 
....;;~------..a::.-.;...._~_..;;..;;.......;.;;...__, Judge Advocate 


____.(._On_Le_a_ve__.,}______., Judge A.dvoca.te 

Judge ldvooa.te - . 
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SPJGK - CM 284006 lat Ind 

~ A$F, JAGO, Washington 25, D. c;. 

Toa The Secretary of War 

1. Herewith traDBmitted for the aotion of the President ars the reoord 
of trial and the opinion of the Board of Review in the oase of Corporal 
Charlie L. Wells {34758701), Squadron F, 3035th Army Air Foroes Base Unit. 
Viotorville !rJq Air Field, Viotorville, California. 

2. I ooncur in the opinion of the Boa.rd of Review that the reoord 

of trial is legally sufficient to support the findings of guilty a.nd the 

sentence. The aooused was found guilty of rape and murder in violation 

of Article of War 92, all members of the court present oonourring. He was 

sentenced, all members of the oourt present oonourring, to be shot to death 

with musketry. The reviewing authority approved the sentence but, beoause 

Private First Class Raymond w. Klasen, an alleged oompe.nion in the crime, 

wa.s tried separately on theae identioa.l oha.rges, found guilty and sentenced 

to life imprisonment, he recommended that the sentence as to Wells be com

muted to dishonorable disohar~e, total forfeitures, a.nd oonfinement at hard 

labor for life. The record of trial was forwarded for action under Artiole 

of War 48. The evidence shows that on 6 April 1945 the aocused, colored, 

together with Corporal Gould and Private Klasen, both white, was on a 

law:rlry detail which left their station at Viotorville Army Air Field 

about 0600 hours and proceeded to Camp Ha.an, California, where they stayed 

for lunch, leaving for the return trip to the Air Field about mid-afternoon. 

En route to their station they stopped at San Bernardino, California, and 

spent several hours, during which time aooused drank beer and whiskey and 

the other two soldiers drank beer. Corporal Gould was a olose friend of 


- a Mr. and Mrs. Clark, residents of San Bernardino. Mrs. Clark had been 
suffering from aoute heart trouble for some ti.me and ha.d been confined to 
her bed for the preceding thirty days. Corporal Gould mentioned Mrs. 
Clark's illness to the other two soldiers and requested that they aocompa.ey 
him to the Clark home to visit Mrs. Clark. The three soldiers arrived a.t 
the Clark home shortly after 2000 hours, where aooused and Klasen were in
troduced to Mr. and Mrs. Clark. About 15 minutes after their arrival- Gould 
suggested to Mr. Clark that the two of them go out and get some beer and a 
sandwioh. Gould and Clark thereupon left aooused and Klasen alone in the 
house with Mrs. Clark. They returned about 30 minutes later and failed to 
find either the aooused or Kla.sen. They found Mrs. Clark lying nude diag
onally across her bed with blood-specked foam coming from her mouth, soratohes 
over her eyes, a 'bruise mark on her face, and the bedroom in disarray. \'fithin 
ten minutes after Gould and Clark returned to the house Private Klasen also 
appeared on the soene. Almost immediately thereafter a man was seen getting 
into the truok and driving e.wa.y. Shortly therea.i'ter acou.sed was apprehended 
driving the truok i:c.to the Viotorville Arra;/ Air Field. 

20 

http:aocompa.ey


(227) 

·1w. autopsy was performed on Mrs. Clark within a few hours of her 
- death and.it was found that her ·vagina contained about 5 oo of spermatozoa 
:or recent origin, and that there were two small lacerations of the muoos& 
of the vaginal introitus whioh could have been caused by ·forcible sexual 
intercourse. Mr. CJa' rk testified he had not had sexual relations with his 
wife for at least a month prior to her death. Mrs. Clark's death was the 
result of heart failure, and could have been aggravated by the exoitement 
and shook of forcible intercourse. Her attending physician testified that 
forcible intercourse would have contributed.to her death. Aocused's- cloth
ing was examined and found to contain evidence of seminal fluid and sper• 
matozoa.. Accused's attempted explanation of his absence from the aoene of 
the crime and of the condition of his clothing was thoroughly disoredited. 

In a separate trial by a separate general court-ma.rtial (CM 284007) 
Private-First Class Klasen was also found guilty of the rape and murder of 
Mrs. Clark in conjunction with acouaed Wells. Klasen wa.s sentenced to be 
dishonorably discharged the service, to forfeit all pay a.nd allowances due 
or to become due, and to be oonfined at hard labor for the term of his 
natural life. The reviewing authority approved the sentenoe and forwarded 
the record of trial for action under Article of War so½. The Board of 
Review, with the ·ooncurrenoe of The Judge Advocate General, has held the 
record of tria.l legally insufficient to support the findings or guilty. 
The opinion of the Board of Review in the Klasen oase is &lso submitted for 
consideration in connection with this oa.se. 

The accused is 33 years and 3 months of age. He is married a.Ild 

has two children. He has been in the milltary service since 26 August 1943. 

A sergeant, a corporal, and a private first class, who had served with ac

cused trom ten to fourteen months. testified that aocuaed'a reputation for 

truth, honesty, and moral integrity was good; that he waa devoted to his 

wife and ohildrenJ e.nd that he wa.s an "A-1," efficient, straightforward 

soldier who always conducted himself in "a nioe wa.y." 


While aooused has been convicted of a horrible a.nd revolting 

crime and the sentence may be justified, in view of the recommendation 

of the reviewing authority, I recommend that the sentence of death be com• 

muted to dishonorable discharge, forfeiture of all pay a.nd allowances due 

or to beoon£ due, and to confinement at hard labor for life, and that a 

United States penitentiary be designated as the place of oonfinement. 


3. Inclosed are a draft of a letter for your signature transmitting 

the reoord to.the President for his action and a form of Executive aotion 

designed to carry into effect the recommendation hereina.bove made, should 

such action meet with approval. 


THOMAS H. GREEN3 Inola 
1. Record of trial Brigadier General, U.S.A. 
2. Form of action Acting The Judge Advocate General 
3. Drft ltr sig S/w 

( Sentence confirmed but commuted to dishonorable discharge•J., 
totel forfeitures and confinement for life. GCYO Sl2, 12 ec. 1945). 
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WAR DEPARTMENT 
Army Service Forces 


In the Office of The Judge Advocate General 

Vlashington, D. C. 


SPJGQ - CM 28402.3 

U N I T E D S T A T E S ) FIRST AIR FORCE 
) 

v. ) 
) 

Trial by G.C.M., convened at 
Greenvi.1le Arro:y" Air Base, 

Second Lieutenant ~RESTON ) Greenville, South Carolina, 
K. BIPJJWELL, JR. (0-862820), ) ll July 1945. Dismissal, total 
A:i,r Corps. ) forfeitures and confinement for 

) three (3) years. 

OPINION of the BQ\RD OF REVIffl 
ANDREWS, BIERER and HICKMAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, ·to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specii'i 
cationss 

CHARGE1 Violation of the 96th Article of War. 

SpecUication la In that Second Lieutenant Preston K. Birdwell, Jr., 
Air Corps, Squadron F, ll9th Army Air Forces Base Unit, Morris 
Field, Charlotte, North Carolina., did, at Morris Field, North 
Carolina, on or about 24 April 1945, with in~nt to defraud, 
wrongfully and unlawfully make and utter to :Mon-is Field Ex
change, a certain check 1n words and .figures as follows, to wits 

April 24, 1945 No. 

Citizens National Bank 
.Tyler, Texas . 

Pay to the Order Of Morris Field Exchange $20.00 

Twenty& 00/100 - - - - - - - - - - - - - - - - - :.. - - DOIJARS 

/s/ Preston K. Birdwell, Jr. 
0-862820 

.; .
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and by mea.ns thereof, did .fraudulently obtain .from Morris Field 
Exchange cash in the amount of $20.00, he the said Second Lieu
tenant Preston K. Birdwell,· Jr., then well knowing that he did 
not have ao:i not inteming that he should have any account with 
said bank for the payment of said check. 

Specifications 2,3,5,?,8,9,12,13,14,16,29,30,31,32,33 and 341 'Ihese 
are identical with Specification l except for the places, dates, 
amounts and payeei., which exceptions are, respectively-, as follow~: 

Specification 

2 5 April 1945 

3 7 April 1945 

5 9 April 1945 

7 10 April 1945 

8 ll April 1945 

9 13 April 1945 

l2 17 April 1945 

l3 20 April 1945 

l4 2l April 1945 

16 Z7 April 1945 

6 March 1945 

12 March 1945 

.31 29 March 1945 

Amount 

$25.00 

20.00 

10.00 

15.00 

15.00 

20.00 

100.00 

20.00 

20.00 

20.00 

250.00 

75.00 

5.00 

Payee ao:i Place 

Barringer Hotels at 
Crarlotte, North Carolina. 

Morrilil Field Officers Mees 
furrl at Morris Field, North 
Carolina. 

Officers Mees Fund at Morris 
Field, North Carolina. 

Barringer Hotels at 
Charlotte, North Carolina. 

Barringer Hotels at 
Charlotte, North Carolina. 

Officers Mess Fund at Morrie 
Field, ~orth Carolina. 

Parker-Gardner Co. at 
Charlotte, North Carolina. 

Officers Mess Fun:i at Morris 
Field, North Carolina. 

Officers Mess Fund at Morris 
Field, North Caroli~. 

Morris Field E.Jcchange at 
Morris Field, North Carolina. 

'Ihe Union National Bank at 
Cm.rlotte, North Carolina. 

The Union National Bank at 
Charlotte, North carolina.. 

Selwyn Drug Store at 
Charlotte, North Carolina. 

2 
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.32 24 April 1945 $10.00 Parker-Gardner Co. at 
Charlotte, North Carolina. 

33 26 11.pril 1945 12.00 Duke Photo Company at 
Charlotte, North Carolina. 

34 26 April 1945 5.00 Shufords Studio at 
Charlotte, North Carolina. 

Specification 4: In that Second Lieutenant_Preston K. Birdwell, Jr., 
Air Corps, Squadron F, 119th Army Air i' orces Base Unit, Morris 
Field, Charlotte, North Carolina, did, at Charlotte, North Caro
lina, Oll1' or about 9 April 1945, with intent to defraud, wrongfully 
and unlq,Wfully make and utter to himself and indorse to .American 
Trus-t ~ompany, Charlotte, North Carolina, a certain check in words 
an:i figures as follows, to wit: 

Tyler, Texas 9 April 1945 No. 

Citizens National Bank, Tyler, Texas 

Pay to the Order of Preston K. Birdwell, Jr. $.50.00 

Fii'ty& 00/100 - - - - - - - - - - - - - - - - - - - - Dollars 

/s/ Preston K. Birdwell, Jr. 
0-862820 

and by means thereof, did fraudulently obtain from American Trust 
Company cash in the amount of $50.00, he the said Secom Lieuten-' 
ant Preston K. Birdwell, Jr., then well knowing that he did not 
have and not intending that he should have any account with said 
bank for the payment of said check. 

Specif'ication 6, 10, ll: These are identical with Specification 4 
except fo_r the dates, amounts, payees and 5:,ndorsees, which ex
ceptions are, respectively, as followsa 

Specification Amount Payee Indorsee 

6 9 April 1945 $25.CO himself' Wachovia Bank and 
Trust Compa.ny- at 
Charlotte, North 
Carolina. 

10 17 April-1945 25.00 cash Wachovia Bank and 
Trust Company at 
Charlotte, Ncrth 
Carolina• 
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11 17 Aµril 1945 $60.')0 '.U:nself 	 A.rnerican Trust 
Compan/ at Char
lotte, }iorth 
Carolina. 

Specification 15: In that Second Lieut~nant Preston K. Birdwull, Jr., 
Air Corps, Squadron F, ll9th Army Air .forces Base Unit, !iorris 
Field, Charlotte, North Carolina, being indebted to First Lie,1
tenant Richard S. Thomas in the smn of $50.iJO for money borrowed, 
which amoilnt beca:ne due and payable 30 November 1943, did, at 
?forris Field, North Carolina, froi:1 3tJ Nov\3mber 1943 to December 
1944 as to $20.00, and froin 30 November 1943 to t! :iJay 1945 as 
to $30.00, dishonorably fail and neglect to pay said debt. 

Specificatbns 13 to 23: These are identical with Specification 15 
except for the places, dates, amo.u1ts, cred.~tors and debts, which 
exception;are, respectively, as follows: 

S12ecifio,3.tion 	 Amount Creditor Debt~ 

18 l February 1943 ~1.00 Zale Jewelry Company, Merchandise 
to 7 l.lay 1945 Incorporated, at purchased 

Amarillo, Texas. 

19 14 June 1943 to 
7 May 1945 94.50 	 Saks Fifth Avenue Merchandise 

at New Haven, purchastld 
Connecticut. 

Z7 Jun.a 1944 to 25.00 	 Wilson H. Price, Sr., Services 
. 7 !/f.a.y 1945 	 Attorney-at-Law, at rendered 

Charlotte, North 
Carolina. 

21 l December 1944 35.02 Biltmore Dairy Provisions 
to 7 May 1945 Farms at Charlotte, delivered 

North Carolina. 

" 
22 1 October 1944 22.50 Lou-?!ac, Kennels at Services 

to 7 May 1945 Charlotte, North rendered 
Carolina. 

23 18 October 1944 360.{)0 Commercial National :ioney 
to 7 May 1945 Dank at Charlotte, borrowed 

North Carolina. 

Speciftcation 17: In that Second Lieutenant Preston K. Birdwell, Jr., 
Air Corps, Squadron F, 119th iU'fffY Air Forces Base Unit, ;~orris 
Field, Cmrlotte, North Carolina, did, &t York, South Carolina, 
on or abo,.1.t 2l January 1945, wrongfully and unlawfully marry-, 
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take and have for his wife, one Jeannie c. Williamson, the said 
Second Lieutenant Preston K. Birdwell, Jr., then having a living 
wife, to wit: Gladys Birdwell. 

Specification 24: In tlut Second Lieutenant Preston K. Birdwell, Jr., 
Air Corps, Squadron F, ll9th Army Air Forces Basa Unit, i,forris 
Field, Charlotta, North Carolina, did., at Charlotte, Uorth Caro
lina, on or about ,faly 25, 1944, with intent to defraud, wrong
fully and unlawfully make and utter to Selwyn Drug Store, Charlotte., 
North Carolina, a certain check in words and figures as follows, 
to wits 

No. 	S____Charlotte, N. c. 7-25-1944 

Commercial National Bank 

Pay 	to the 
Order of Selwyn Drug store $5.00 
- - Five & 00/100 - - - - - - - - - - - - - - - -Dollars 

For Sq. T, 11orris Field /s/ Preston K. Birdwell, Jr. 
2nd Lt., AC 

and b;y means thereof', did fraudently obtain from Selwyn Drug Store 
cash in the amount of $5.00, he the said Second Lieutenant Preston 
K. Birdwell, Jr., then well knowing that he did not have and not 
intending that he should have sufficient .funds in said bank for 
payment of said check. 

Specifications 25-2Ss 'lhese are identical with Specification 24 ex
cept for the dates, amounts and payees, which exceptions are res
pectively, as follows: 

Specification ~ Amount Payee 

25 26 January 1945 $10.00 R. F. Hill at Charlott.a, 
North Carolina. 

Z7 January 1945 9.22 Al Goodman's at Charlotte, 
North Carolina. 

27 27 January 1945 35.64 The Lucielle Shops at 
Charlotte, North Carolina. 

28 22 January 1944 5.00 Steak Hoose, Inc., at 
Charlotte, North Carolina. 

Specification .35: In that Second. Lieutenant Preston K. Birdwell, Jr., 
Air Corps, Squadron F, 119th A.rm-r Air Forces Base Unit, a!orris 
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Field, Charlotte, North Carolira, having been restricted to the 
limits of Morris Field, did, at Morris Field, Clarlotte, North 
Caroltna, on or about 29 March 1945, break said restriction by 
going into the City of Charlotte. 

He pleaded guilty to and was found guilty of the Charge and Specifications. 
No evidence of previous conv-lctions was introduced at the trial. hle was. 
sentenced to be diS!':'issed the serd.ce, to forfeit all pay and allowances, 
due or to become due, and to be confined at hard labor at such place as 
the reviewing authority may direct, for a period of three -:,ears. The re
"viewing authority approved the sentence and forwarded the record of tr-ial 
for action under Article of War 48. 

J. 'Iba evidence !or the prosecution was submitted in the form of a 
stipulation, to which were attached J7 exhibits (R. 16; Fros. Ex. 1). The 
J5 Specifications of the Cra.rge can be conveniently classified into six 
groups and those in each group discussed together. 

Specifications 1 to 31 51 7 to 9, 121 to 14. 16 and 29 to 34 (all in
clusive). · 

It 11as shown that between 6 March 1945 and Z7 April 1945 the accused 
ma.de and uttered 17 checks totalling $642.00. These checks were dral¥ll 
by the accused on the Citizens National Bank, Tyler, Texas. The accused 
at no time during the year 1945 had a.n account with this bank (Pros. Bx. l, 
page l). By means of these checks the accused obtained cash or merchandise 
from the various payees at Charlotte, North Carolina and Morris Field, North 
Carolina (Fros. Ex. l; Ex. 2,3,4,6,8,9,l0,13,14,15,17,30,31,32,33,34,35). 

§pacifications 49 61 10 and 11. 

The accused ma.de and uttered two checks on 9 April 1945 am two on 
17 April 1945 totalling $160, of which three checks irere drawn to the order 
or the accused and one to cash. All four were indorsed by the accused for 
thQ purpose of receiving cash .frOl!l the American Trust Company or the 
'Wadhovia Bank and Trust Company, both of Charlotte, North OU-olina. (Fros. 
Ex. 1; Ex. 5, ?, U, 12). The·checks nre drawn on the Citizens National 
Bank, Tyler, Texas, where the accused did not have an account during the 
year 1945 (Pros. Ex. 1, page 1). , 

§pacifications 15 and 18-23, inclusive. 

Between 1 February 1943 and l December 1944 the accused contracted 

debts totalling $628.02 for money borrowed, merchandise purchased and 

services rendered. The accused failed and neglected to pay these debts, 

although repeatedly requested to do so (Pros. Ex. lJ Ex. l6,20A.,20B, 21, 

22,~ 124A,24B~24C). ' 


Specification 17. 

The accused was lawfully married to Gladys Denney on 14 December 1941 

at Wichita Falls, Texas. Gladys Denney is still living and the marriage 

has not been terminated by divorce or annulment proceedings (Pro2. Ex. l, 

page 3). On 2l January 1945 the accused married Jeannie C. ,Villiamson 
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at Ynrk, South Carolina. (Pros. Ex. l, pages 3, 4, Exs.-lSA, lBB, ltC and 
18D). At the tii:1a 9f h.is marriage to Jaa.·mie Williamson, the accused 1ras 
not under the influe,nce of intoxicating liquors or narcotic drugs (Pros. 
Ex. 1, page 4, Ex. 19). 

Specifications 24 to 28. 

'Ihe accused made and uttered .five checks, on:J in January 1944, one 
iI?, July 1944, and three in Januar·y 1945, by means of. which he obtained cash 
in the total amount of $64.86 from the payees. All five checks were dra1m 
on the Commercial National Bank, Charlotte, lforth Carolina, am the accused 
knew, when he drew the checks, that he did not have sufficient i\mis in 
the drawee bank for the payment of the checks (Pros. Ex. 1, pages 5 and 6; 
:ex. 25 , 26, Z7, 2o, 29) • 

~ecification 35. 

On 3 IJarch 1945 the accused was directed in writing by the CoI!lllanding 
Officer of Morris Field, North Carolina, to remain on the base until he 
could furnish proof' that he ha.d "paid all outstanding bills and made good 
all checks held in this headquarters marked 'Not sufficient funds' 11 • 'lhe 
accused acknowledged receipt of this order by a first indorsement (Pros. 
Ex. l, page 7; Ex. 36). On 29 1Iarch 1945, llhile the restriction was still 
in effect, the accused went to, d,nd was appreherrled in Charlotte, North 
Garolina, b:t Major Little, the Base Legal Officer, and First Lieuterant 
Meade, the Base Provost lw'shal (Pros. ~. l, page 7; Ex. '.J'l). 

4. After having his rights explained to him, the accused elected to 
be sworn as a witness (R. 17, 18). He testifi.ed that he was corranissioned 
on l4 June 1943 and at that time had been in the Army for approximately 
:three and one-half years (R. 18). He has never been in any previous 
difficulty (R. 18). He ·was iru::rried on 14 December 1941 and is supporting 
his wife's child by her first marriage in addition to their own child 
(R. 18). For about two years he had been having difficulties with his 
wife andabovt November 1941~ he took her to her parents in Co{lifornia (R. 18). 
When he returned to ii.orris Field he "started running around quite a bit. 
drinking considerably after duty" (R. 18). It TBS then he met !!:iss Williar.
son, who was "the direct opposite oflt his wife (R. 18). The first time 
he asked Miss Williamson to marry h:im was the night they were married 
(R. 18). When he got off duty that night he had several drinks in the 
bar at the Officer's Club. He met Miss Williamson and they went to the 
Officer I s Club for dinner and to a dance (R. lS). During the evening they 
both "consumed quite a bit of •.,lcohol" (R. 18, 19). After the dl\nce w-as 
over, about one o'clock, they drove to York, South Carolina, and were 
married (R. 19). The accused was hazy about the drive to York and the 
events there (R. 19). He went to sleep on the divan in tLe living room 
o! Hies Williamson's home, and when he woke up sober he told Hiss William
son abou.t what they had done and made arrangements to have the ttarriage 
annulled (R. 19). He did not live w-lth :Jiss Killiamson subse,::uent to 
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the marriage ceremony (R. 19). He did not write the checks with the intent 

to defraud (R. 18). When he ll'rote ea.ch check he intended to send the money 

to the bank to cover it but he was never able to do so (R. 18). Most o! 

the checks were 1fl'itten 'When the accused was intoxicated (R. 19). A lot 

o! the money "went for whiskey" (R. 19). A check for $250.00 written to 

the Union National Bank was used to get cash so th!lt I..U.ss Williamson could 

go to Florida because of gossip over the annullment (R. 19). He was being 

paid all the time and there was no reason why he couldn I t pay for the 

uniform which he bought from Saks Fifth Avenue for $94.50 (R. 20). He 

admitted that he was restricted and that Colonel Cunningham told him not 

to see Miss Williamson (R. 20). He admitted that he went to C:te.rlotte on 

24 March {apparently- he was confused about the date), .vhere he saw Miss 

Williamson and was apprehended at her house by Major Little and the Pro

vost Marshal (R. 20). 


For the defense there was introduced into evidence a report on the 
"mental status" of the accused, signed by Major J. H. Bohorfoush, Medical 
Corps {R. 16; Def. :.x. A). Thia report states, "He is in good health. 
The nelll'ological examination is negative. He has no indications or in
sanity, and is normal mentallytt {Def. E>c. A). A letter dated 24Ma71945 
from Josh J. Roberts, Vice President or The Citizens National Bank, Tyler, 
Texas, to Uajor Little, the Legal Officer, as offered in evidence (R. 16; 
Dei'. Ex. B). This letter stated that the accused did not have an account 
with the bank from l January 1945 to the date of the letter. It further 
stated that the accused I s tather was confined to his bed and that ·accused' s 
.family "had lived in Tyler for many years and are among our best known 
citizens" {Def. Ex. B). A letter from the Honorable Gordon Simpson, Asso
ciate Justice of the Supreme Court of Texas, to the Commanding General, 
Greenville Army Air Base, requesting that accused's resignation be accepted 
and the court-martial cl'arges be dismissed, was introduced (R. l?; Def. Ex.C). 
There was also introduced a telegram from Justice Simpson requesting that 
no imprisonment be adjudged (R. 17; Def. Ex. D). A receipt by certain of 
the payees acknowledging payment of 13 of the checks, totalling $.397.65, 
was received in evidence (R. 17; Def. Ex. E). '!here was also evidence that 
on 2 April 1945 reimbursement was made by the accused through the Base Legal 

· Officer tor the $10 check issued by accused to R. F. Hill, as set forth 
in Specification 25 (Pros. Ex. l; Elt. Y'/). .A. copy of a decree of annul
ment dated l March 1945 in the Court or Common Pleas of ·York County, South 
Carolina, in the case or Jeannie c. 1/illiamson, a m.nor over the age of 
fourteen years, by her Guardian ad I.item, &s. Myrtle c. Williamson, 
Plaintiff, against, Preston K. Birdwell, Jr., Defendant, was received in 
evidence {R. 17; Def'. Ex. F). 

5. It is clear from the pleas of guilt7 and the evidence that the 

accueed •s properly found guilty of the offenses charged. With reference 

to the Specifications involving the issuance oi' "bad checks", the stipu

lation specifically excluded any admission on the part or accused that he 

did not intend to have an account or sufficient funds in the drawee bank 

to meet the· checks. This was not wholly consistent with his pleas of 
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guilty, but no prejudice results, for there is not a scintilla of evi
dence tlBt he took any stepa to pla.ce sufficient funds on deposit to meet 
the checka. Since admittedly he knew that he had no account in the one 
bank and insufficient funds in the other, and there is nothing indicative 
of an intent to furnish the necessary funds, his guilt of the "bad check" 
Specifications is clear. His statement on the witness stand that he did 
not intend to defraud is contrary to the evidence and to his whole course 
of conduct. Accordingly, the Board of Review ia o:f the opinion that the 
record of trial is legally sufficient to support the findings of guilt;r 
on the 26 "bad check" Specifications, totalling $866.86. 

With reference to the Specifications relating to the dishonorable 
failure and neglect to pay debts ( Specif'ications 15,18-23 inclusive), the 
evidence discloses a failure and neglect upon the part of accused to pay 
an7 of the seven obligations alleged, totalling $628.02, although repeated 
demands for payment were ma.de. The length of time during 'Which the obli
gations have run, and the canplete disregard which the accused has displayed 

·toward his creditors, are sufficient to characterize his failure anJ neglect 
to py his debts as •dishonorable" (See CM 246776, Dittmer, 30 BR 157). 

1he pleas of guilty and the evidence support the conviction of 
bigamy and breach of restriction (Specifications 17 and 35). Although 
the accused, according to his testimony, had partaken liberally of in
toxicating liquors prior to the ceremcn7, he appears to have been entire
ly- aware of the relationship into which he was entering, .f'or he discussed 
it next morning with Misa WilUa.mson and arranged promptly tor an annul
ment. 'Moreover, the person officiating at the ceremony asserted that the 
parties were not under the innuence of intoxicating liquor. 

6. War Department records show that the accused is 2S years o:f age, 
married and has one child. He is a native and resident of Tyler, Texas. 
He attended Texas Agricultural and Mechanical College for one year but did 
not graduate. In civil1an life he was employed for one year as a rodman 
in the Fllgineer:.ng Department of the City of Tyler, Texas. He served in 
enlisted status in the Regular Army .from 6 December 19.39 to 14 June 1943, 
attaining the grade of technical sergeant before becoming an aviation 
cadet. He was appointed a second lieutenant, Army 0£ the United States, 
on 14 Jwie 1943 upon graduation .f'rom the :Maintenance &lgineering Course, 
Technical School, Army Air Forces Technical Training Command, Yale Univer
sity, New Haven, Connecticut, and was ordered to active duty in the Air 
Corps. He has never been punished under Article of War 104. On l April 
1945 he submitted bis resignation for the good of the servlce in lieu o.f' 
trial b7 court-martial and on 14 :May 1945 the Secretary of War directed 
that his resignation not be accepted. 

7. The court 11as legally- constituted and had jurisdiction of the 
accused and the offenses charged. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. In 
the·opinion of the Boaz.'d o! Review the record o! trial is legally. 
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suf.ticient to' 'support the findings and the sentence a.>1d .to warrant con
!irmation or the sentence. Dismissal is authorized !or a violation· by· 
an o,.£'.i'icer or Article of ·war ·96 • ., , "· · 
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SPJGQ - CM 284023 1st Ind 

. Hq ASF, JAGO, Washington 25, D. C. 

TOs The Secretary of \'far 

1. Pursuant to Executive Order No. 9556, dated 26 Ma.y 1945, there 
are transmitted herewith for your action the record of trial and the 
·opinion of the Board of Review in the case of Second Lieutenant Preston 
K. Birdwell, Jr. (o-862820), Air Corps. 

2. Upon trial by general court-martial this officer pleaded guilty 
to, and was fotmd guilty of, making and uttering 26 checks in the total. 
amount of $866.86, knolling either that he bld no account or that he had 
insufficient funds in the drawee bank f'orttieir payment;: of seven Speci
fications of dishonorable i'ailure to pay debts totalling $628.02; of on• 
Specification of bigamy; and of one Specification of breach of restriction, 
all in viol.a tion of Article of War 96. He -was sentenced to be dismissed 
the service, to, forfeit all pay and allowances due or to become due,· and 
to be confined at hard labor for three years. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. · 

, 
· 3. A summary of the evidence may be found in- the accompanying 

opinion of the· Board of Review. The Board is of the opinion that the re
cord of trial is legally sufficient to support the findings of guilty and 
the sentence and to warrant confirmation of the sentence. I concur in 
that opinion. 

Between 6 March 1945 and 'Z7 April 1945 the accused made and uttered 
21 checks totalling $802.00. All 1rere drall?l on a bank in which the ac
cused did not have an account. He also made and uttered five checks 
totalling $64.86, which were drawn on a bank in.which, as he knew, he did 
not have su.fficient funds i'or1heir payment. One of these .five checks 
was made in January 1944, one in July 1944, and three 1n Januaey 1945. 
Bei'are trial th• accuse~ paid l4 of the checks totalling $4(!'1.65. 

The accused contracted debts totalling $628.02 between l February 
1943 and 1 December 1944 tor money- borrowed, merchandise purchased, a.nd 
servicei, rendered. He tailed and neglected to pay these debts, althaigh 
repeatedl.y requested to do so. 

On 21 January 1945 the accuaed married Jeannie c. WW.iamson at York, 
South carolina, while he was still ma.rried to Gladys Denney, but did not 
live with her as man and wife subsequent to the ceremony. The following 
day he arranged for an annulment, which has been granted on March 1~ l94S. 
()l 2, March 1945, while restricted to Morris Field., North Carolina, the 
accused broke his restriction by going to Charlotte, North C&rollna. 

I recommend that the sentence be confirmed but that the forfeitures, 
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be remitted and that the period or c a:ifinement be reduced to two yea.rs, 
that the sentence as thus modified be ordered uecuted, and that a United 
States Disciplinary Barracks be designated as the place of confinement. 

4. Consideration ha.a been given to a letter i'rom the Honorable 
Gordon Simpson, Associate Justice of the Supreme Court of Te:xas, to which 
there is attached a letter i'rom the accused to Justice Simpson. In view 
of the accused I s previous good character and the high standing of his 
family in the col!lllunity, Justice Simpson recommends that the confinement 
be r6mitted. '.rbe letter and inclosure are attached to the record o! trial. 

5. Inclosed is a term or action designed to carry into execution 
the foregoing recOllllD9ndation, should it meet 'With your approval. 

"-··l..A._..,.____,.~ 

J 
.3 Incle 	 MYRON c. ORA.Mm 

l. 	 Rec or trial Major General 
2. · Form of action 	 The Judge Advocate General 
3. 	 Ltr rr Hon Gordon 


Simpson, 10 Aug 45 


( Sentence confirmed but forfeitures remitted and period of confinement 
reduced. GCMO 4191 28 Aug 1945)• 
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WAR IEPARTMENT 
Arrq Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN-Qf 284066 

UNITED STA.TES ) FOURTH AIR FWCE 
) 

v. ) Trial by o.c.M., convened at 
) March Field, Riverside, Calltornia, 

Private EDmE E. MEJIE ) 28 June 1945. lii.shonorable dis
(.38462925), Squadron E, ) charge and oonfi.nement for one 
420th A.nrq Air Forces 
Base Unit. ~ (1) year. Soutmrestern Branch, 

Disciplinary Barracks, Camp Haan, 
) California. 

HOLmNG by the BOARD OF REVIEW 

LIFSCO:MB, 0' CONNOR and MORGAN, Judge Ad:rocates .., 


1. The Board of Review has examined the record ot trial in the 
case of the soldier named above. 

2. The accused n.s tried upon the following Charge and Spedti 
cation1 

CHAHGE: Violation of the 93rd Article o£ War. 

Specii'lcationa In that Friva.te Eddie E. Mejie, Squadron E, 
420th Army Air Forces Base Unit, did, at March Field, 
Callforni.a., on or ,about the lS October 1944, feloniously 
take, steal, and carry away one Gruen wr.i.st watch, 
value about twenty-five d:>llars ($25.00), the property 
of Sergeant Jolm c. McClelland. 

The accused pleaded not guilty to, and was found guilty of, the Charge 
and the Specification thereunder.' Evidence o£ one previous conviction 
by a summary court-martial for the wrong.ful use o£ a pass and .tor 
failure to repair for duty and evidence of one previous conviction by 
a special court--martial for the larceny of a watch were received 1n 
evidence. The accused was sentenced to be dishonorab]Jr discharged the 
service, to forfeit all ~ and allowmces due or to become due, and 
to be confined at hard labor at such place as the reviewing authority 
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might .direct for one year. The reviewing authority approved the sen
tence., designated the Southwestern Branch., United States Disciplinary 
Barracks., Camp Haan., California., as the place of conf'i.nement, am. for
warded the record of trial for action under Article of War 5b½. 

,3. The officer who purported to seJ!'.Ve as the defense oounsel 1n 
this case was none other than the accuse·r, the same otficer who had 
otft.ci~ instituted the prosecution., who recommended trial by general 
court-martial., and who bad asserted under oath that the allegations 
in the Specification of the Charge were "true in fact., to the best of 
his knowledge and belief". At the beginning of the trial the Trial 
Judge Ad....ocate and the accused engaged in a tonnal colloquy., as followsa 

"PROSECUTION 	 (to accused): Captain Geist, who is the 

regularly appointed defense counsel, was also 

the accuser in this case. Were you notified 

of this f'act prior to trial? 


ACCUSEDa Yes sir. 
PROSECUTION: But.you are still de~irous of having Captain 

Geist act as your defense counsel? 
ACCUSED: I still wish Captain Geist to be defense counsel. 11 

(R. 3) 

The action of .the court in permitting the accused· to be represented by 
his accuser presents the only question requirillg discussion. 

An examination of the history o.t' oourt-martial procedure re
veal.a that our military tribunals have not always recognized the right 
of an accused to be represented by counsel. Indeed, Winthrop states, 
"* * * The admission o! counsel for an accused in military courts., is not 
a right but a privilege only***"• He then states that the Sixth Amend
ment to the United States Constitution., which guarantees that, "* * * In 
all criminal proceedings the accused shall * * * have the assistance o! 
counsel for his defense * * *", refers only to proceedings before crimin
al courts o! the United States. Winthrop Military Lmr & Precedents., 2nd 
Ed., Reprint 1920., · P• 16,5. Without attempting to determine the correct
ness of this broad conclusion it is sut!icient to observe that 1n 193J 
Congress rephrased our present Article of War 17 and enacted our present 
Article ot War ll, thereby assuring to all officers and soldiers the 
same., equal, basic right to be fair~ and !aith.t'ully represented by 
oounsel when tried by- court-martial as is possessed by private citizens 
when tried 1n a Federal oourt. 

The zealous care 'Yd.th 11h1.ch .the Supreme Court o! the United 

States has sought to guard not only the right o! an accused to be repre

sented by- counsel, but also the right to be faithfully represented, is 

illustrated in two recent cases. In the first case the Supreme Court 

asserted that: 
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"The Sixth Amendment guarantees that 'In all criminal 
prosecutions, the accused shall enjoy the right*** to 
have the Assistance of Counsel for his defence. 1 This is 
one of the safeguards of the Sixth .Amendment deemed neces
sar;y to insure fundamental human rights of life and libert;y. 

* * * "***A court•s jurisdiction at the beginning of trial 
may be lost 'in the course of the proceedings• due to .ta.ilure 
to complete the court-as the Sixth Amendment req.iires--by 
providing counsel for an accused who is unable to obtain 
counsel, who bas not intelligently waived this constitu
tional guaranty, and 'Whoae life or liberty is at stake.• 
Job?:son v. Zerbst, Warden, .'.304 U.S. 458 (1938). 

In the second case of Glasser v. United States, .'.315 U.S. 60 
(19.38), the Supreme Court held that the defendant, a .former Assistant 
United States Ill.strict Attorney, was deprived o.t' the rights guaranteed 
to him by the Sixth Amendment because the court had also appointed his 
counsel to represent a co-defendant whose interests might be antagonistic. 
The court remarked: 

"* * *.Our examination of the record leads to the 

conclusion that Stewart•s representation 0£ Glasser was 

not as effective as it might have been if' the appointment 

had not been made. We hold that the court thereby denied 

Glasser his right to ha?e the effective assistance o! 

counsel, guaranteed by the Sixth Amendment. This error 

requires that the verdict be set aside and a new trial 

ordered as to Glasser.• 


The right whlch the soldier acquired in 1920 by the enactment 
of Articles of War 11 and l? is now also guaranteed by paragraphs 6, 43, 
and 55 of the Manual for Courts-~tial, 19:28. Paragraph 55 states that 
def'ense counsel "* * * will guard the interests of the accused by all 
honorable and legitimate means known to the law" and will represent him 
!'with undivided fidelityn. To this end paragraph 43 provides: 

"When it awears to the president of the court or 

to the de.tense counsel himself that the latter is for any 

reason, including bias, prejudice, or hoatility in a parti 

cular case, disqualified or unable properly and promptly to 

perform his duties, the facts will be reported at once to 

the appointing authority through appropriate channels•. 

MCM, 1928, par. 43!,• 


If the duties enjoined by this paragraph bad been fait~ performed, 
there can be no doubt that the appointing authority would have provided 
other defense counsel and accused would not have been confronted with the 
necessity of deciding in open court whether or not to accept Captain Geist, 
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bis commanding offi.cer, as defense counsel. The language quoted reveals 
ve17 clearly that it is the present purpose of military law to provide 
an accused not merely with de.tense counsel but 1rith defense counsel 
not •d:l.squal.11'1.ed or unable" .for aey reason "to perfonn his duties"• 
In CM 194200, Sanderson, 2 BR 125, and in CM ETO 4155, Broadus,a, the 
Board o! Review re<;ognized that the appointment o! the accuser to serve 
as defense counsel was an error a.f'fecting the accused's subs+..antial 
rights. Similarly in CM 211878, Mitchell, and CM Zl.1941, !i{cMullen, 
the .Assistant to the Judge Advocate General "condemned" the appoint
ment of an investigating officer to serve as the de.tense counsel in 
a case which he had investigated. 

. I 

Although at the beginning o:t his trial the accused, in response 
to a question by the Trial Judge Advocate., stated that he wished to be 
defended by the regularly appointed defense counsel, we cannot assume , 
.trom this answer that the accused appreciated the .full significance of 
such a choice or that he realized the inconsistent position in which 
defense counsel would be placed. Defense counsel, on the one hand, 
by bis sworn statement asserted his belief in the guilt of the accused 
and, on the other hand, errliered for the accused a plea. of not guilty aoo 
undertook the duty o:f conducting the de.tense with undivided fidelity- and 
by all honorable means kn01l!l to the law. To expect the court to hear : 
the accused's testimony, without being prejudiced by the defense counsel's 
pre-trial actions as the accuser, is to require the performance of a mental 
feat beyond the oompass of ord.inary" minds. Article of War 8 provides that, 
"No officer shall be eligible to si. t as a member of such court when he: is 
the accuser". Thus military law forbids the accuser to sit in judgment 
upon the man he has accused. For equally good reasons, the law forbids 
an accuser to purport to defend the man he has accused. For an accuser 
to serve in such inconsistent capacities is unfair to himself, unfair to 
the court., and a mockery of the requirement that he must serve the ac
cused ld.th 11undivided f'ideli tyn and by all "honorable and legitimate 
means known to the law". Observance of these si~le principles compel 
the conclusion that the record of trial is legally insufficient to 
sustain the findings of guilty- and the sentence. 

-~\~A~~~. 
! .f/f:..u--1 ,t.r;,{_,o__ .~/ · 

V l , V-1'\..NV'r · Judge Advocate. V , 

~, Judge Advocate, 
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SPJGN-C~ :28l+066 1st Ind r11 /J,i_ ~ 
Hq ASF, JAJJO, Washington 25, D. C. 

TO: Commanding General, Fourth Air Force, San Francisco, California. 

1. In the case of Private Eddie E. Mejia (.38462925), Squadron E, 
420th Ar.-aq Air Forces Base Unit, attention is invited to the !oregoi~ 
holding by the Board o! Review that the record o! trial is not legal.}¥ 
sui'ficient to support the findings o! guilty and the sentence, which 
holding is hereby approved. For the reasons stated in the holding by 
the Board o! Review I recommend that the findings of guilty and the 
sentence be vacated. 

2. Under the provisions o! Article of War 50½, the record of 
trial is transnitted tor vacation of the sentence in accordance 'With 
the foregoing holding and for a rehearing or such other action as you 
may deem proper. 

J. When copies of the published order in this case are forwarded 
to this o!f'ice they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference, please place the file 
nunt>er of the record in brackets at the end of the published order, as 
follows: 

(CM 284066). 

l Incl MYRON C. CRAMER 
Record 0£ trial Major General. 

The Judge Advocate General 





(2li7)VfAR DEPARTI.~NT 
Army Service Forces 

In the Office of the Judge Advocate General 
Washington 25, D. c. 

. . 
SPJGH-CM 284107 

UNITED STATES THIRD Am FORCE 

v. Trial by G.C..M., convened atl 
) Drew Field, Tampa, Florida, 


Captain CARL P. ANDERSON 19 July 1945. Dismissal. 

(0-163836), Air Corps. ~ 


UPINI0lf of the BOARD OF REVIEW 
TAPPI, GAiiiBRELL and TREVETHAN, Judge Advocates 

l. The &ardor Review has examined the record or trial in the 
case of the officer named above and sul:mits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

CHARGE: Violation of the 61st Article of War. 

Specification 1: In that Captain Carl P. Anderson, Seventh Detach
ment, Squadron "R", 301st Army-Air Fo~ces Base Unit, Third 
Air Force Personnel Depot, Drew Field, Tampa, Florida, Qid, 
while enroute from Gulfport Army Air Field, Gulfport, Mis
sissippi, to Drew Field, Tampa, Florida, without proper leave, 
absent himself from his organization at Drew Field, Tampa, 
Florida, from about 31 1Iarch 1945, to about 14 April 1945. 

Specification 2: In that Captain Carl P. Anderson, Seventh Detach
ment, Squadron "R", 301st Army Air Forces Base Unit, Third 
Air Force Personnel Depot, Drew Field, Tampa, Florida, did, 
without proper leave, absent himself from his organization at 
Drew Field, Tampa, Florida, from about 16 April 1945, to about 
23 April 1945. 

Specification 3: In that Captain Carl P. Anderson, Seventh Detach
ment, Squadron "R", 301st Army Air Forces Base, Unit, Third 
Air Force Personnel Depot, Drew Field, Tampa, Florida, did, 
without proper leave, absent h:inself from his organization at 
Drew Field, Tampa, Florida, on or about 30 April 1945, and did 
remain so absent until he was apprehended in Lakeland, Florida, 
on or about 25 June 1945. 
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He pleaded guilty to and Tie.s found guilty of the Charge and all Speci
ficationa thereunder. No evidence of any previous convictions was 
introduced. He was sentenced to dismissal. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under Article of War 4S• 

.3. The prosecution failed to present any evidence to establish 
the initial absence of accused while enroute from Gulfport Army Air 
Field, Gulfport, hlississippi, to Drew Field, Tampa, Florida, ~s alleged 
in Specification 1 of the Charge but by accused's plea of guilty he 
admitted this essential fact. Prosecution introduced evidence showing 
that accused reported for duty to his orf;anization at Drew Field, Tampa, 
Florida, 14 April 1945, but again ab.sented himself without leave 
16 April 1945, and did not return to. duty until 2.3 April 1945, as alleged 
in Specification 2 of the Charge. On .30 April 1945, accused absented 
himself without leave for the third time and remained absent until appre
hended by military authorities in Lakeland, Florida, 25 June 1945, as 
alleged in Specification .3 of the Charge (R. 4, 5; Pros. Ex. A). 

4. Following an explanation to accused of hia rights as a witneas, 
he elected to make an unsworn statement through counsel which was as 
follows: 

11 I am presently 44 years of age. I was married in 1925 and 
~t present I have two children, two girls; one 18 and one 1.3. 
My home is in Portland, Oregon. During civilian life I was a 
construction engineer. I was cor.imissioned in 1922 in the 
Infantry Reserve. From 1922 until the beginning of the war I 
went to CCC Camps and to the cr.:TC as a regular Reserve Officer 
in the grade of Captain. It is my desire to remain in the ser
vice. During 1920 I was an enlisted man in the Regular Army, 
serving in Panama. During all my period of service I have 
never been AWOL and never have been confined or restricted. I 
have never been court-martialed. I have been in and o~t of Army 
hospitals ever since my Army Service. I contracted malaria while 
serving in Panama. ill my ratings have been excellent. I was 
then assigned during the war as an intelligence officer, which 
I do not feel qualified for, and I received a 'U'. Thia worried 
me because I have qualified as an engineering officer, but do 
not feel I am qualified as an intelligence officer. I feel I 
can handle the job ~s an engineering officer and my ratings bear 
me out. This has made me constantly nervous because ot my un
certa~ty in my job. I c~on active duty in July 1942. 11 

5. The evidence introduced at the trial together with aooused 1s 
pleas of guilty, which do not appear to have been entered improvidently-, 
show clearly that accused was absent without leave from Jl March 1945 
to 14 April 1945 (Charge, Specification l); was again absent without 
leave from 16 April 1945 to 2.3 April 1945 (Char.ge, Specification 2), 
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and was absent without leave for the third tir!ie from 30 April 1945 until 
25 June 1945, on which latter date he was apprehended by military authori
ties at Lakeland, Florida (Charge, Specification 3). The record, accord
ingly, is legally sufficient to support the findings of guilty of the 
Charge and all Specifications thereunder. 

6. War Department. records show that accused is 44 years of age. 
He is married and has two children. He graduated from high school and 
pursued a course in mechanical engineering and drafting at l.dchigan Agri
cultural College for one year. In civil life he owned and operated a 
garage and machine shop. During the first World War he served as an 
enlisted man from December 1917 to Nove~ber 1918. He was commissioned 
a Second Lieutenant, Infantry Reserve, 23 October 1922, promoted to First 
Lieutenant, Infantry Reserve, 22 June 1928, and promoted to Captain, In
fantry Reserve in July 1934. He performed ten 14-day tours of active 
duty entering upon extended active duty 31 July 1942. Accused claims 
that during 1920 he was an enlisted man. in the Regular Arrrry and served in 
Panama. At the time the offenses here involved were conmdtted, accused 
was scheduled to appear before a board for reclassification based upon 
his inattention to duty and inability to perform assigned dut1••• 

7. The court was legally constituted and had jurisdiction or the 
accused and the offenses. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant con
firtration of th~ sentence. Dismissal is authorized upon conviction of 
a violation of Article of War 61. 

~~/ /:r~. k / ~ludge Advocate, . ~ VF/ 

I ~"'~ /J .I~~l.e-d!!1- A~dge Advocate. 

~ , Judge Advocate. 
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SPJGH-CM 284107 1st Ind 

Hq, ASF, JAGO, washington 25, D~ c. 

TOt The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of tria1 and 

- the opinion of the ~ard of Review in the· case of captain Carl P. Ander
. son (o-'.1,.63836), Air Corps. .

2. Upon tria1 by genersl court-martial this officer pleaded guilty 
to and was found guilty of absence without leave from .31 'March 1945 to 
14 &pril 1945 (Chg. Spec. l), of absence without leave again from 16 April 
1945 to 23 April 1945 (Chg. Spec. 2), and of absence without leave for 
a third time from 30 April 1945 to 25 June 1945, on which'latter date 
he was apprehended by military authorities (Chg. Spec. 3), all in vio
lati6n of Article of war 61. He 'WaS sentenced to dismissa1. '.the re
vie'Wi.ng authority approved the sentence and forwarded the record of trial 
for action under Article .of War 48. 

3. A sumnary of the evidence may be found in the accompanying 

opinion of·the Board of Review. 'lhe Board is of the opinion that the 

record of tria1 is legally sufficient to support the findings of guilty 

and too sent.enc,, am. to -warrant confirmation of the sentence. · I concur 

in that opinion. 


On Jl March 1945, · 'While enroute from Gulfport .U"my Air Field, 
Mississippi, to Drew Field, Florida, accused absented himself without 
leave. He reported for duty at n-ew Field, Florida, from such unauthor
ized absence on 14 April 1945, but again absented himself without leave 
.from Drew Field, Florida, on 16 April 1945 and did not return until 
23 April 1945. On JO April 1945 he absented himself without leave from 
Drew Field, Florida, for a third time and remained absent until appre
hended .by military authorities in Lakeland, Florida, on 25 June 1945. 

. " 
Accontpanying- the record of trial there is a petition for clem

ency signed by five of the six members of the court before whom accused 
was tried, urging that the sentence of dismissa1 be suspended. 

Accused served as an enlisted man during. VK>rld War I, served 
as an enlisted man in the regular Army in the Panama Oma1 Zone in 1920, 
and has held a ~serve Officers Commission since October 1922. I reco~ 
mend that the sentence be confinned and carried into exe cutiori. 

4. Inclosed is a fom of action designed to carry the above recom
mendation into effect, should such recommendation meet with your approval. 

~OC>-.-e"--- • 

2 In9ls MYIDN C. CRAMER 
1. ~cord of tria1 Major General 

,2. Fonn of ,action The Judge Advocate General 

( 5entence confirmed. GCID 417, 28 Aug 1945). 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D_.c. 

SPJGN-CM 284108 

ARMY AIR FORCES 
UNITED STATES ~ ARMY AIRWAYS COMMUNICATIONS SYSTEM 

v. ) Trial by O.C.M., convened at . 
Asheville, North Carolina, 10. 

Second Lieutenant RAY A. '-~ July 1945• Dismissal, total . 
SIMPSON (0-588642) 1 Air ) .for.faitures and confinement :for 
Corps. ) one (l) year. Discipli::iary 

) Barracks. · 

OPINION of the BOARD OF REVIEW 
LIFSCO~, 0 1CONNOR and MORGAN, Judge Advocates 

1. The Board ot Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

:2. The accused was tried upon the following Charges and Specifi- . 
cations: . 

CHARGE I a Violation of the 58th Article ot War. 

Specification, In that Second Lieutenant Ray A. Simpson, Air 
Corps, ?5th A.rrrry Air Forces Base Unit· (Headquarters Com
plement, Arrrry Airways Communications System., Anrry Air 
Forces), did, at Chicago, Illinois, on or about 6 June 
1945, desert the service of the United States and did re
main absent in desertion until he was. apprehended at 
Asheville, North Carolina, on or about :26 June 1945. 

CHARGE IIa Violation of the 96th Article of War. 

Speoi.t'icationr In that Second Lieutenant Ray A. Simpson, Air 
Corps, 75th Army Air Forces Base Unit (Headquarters Com
plement, J.rrq Airways Communications System., Arrit;r .Air 
Forces), did., at Greenville, South Carolina, on or about. 
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20 June 1945, wrongfully, unlawfully and bigamously' 
marry one Rachael Dolores Capps of West Asheville, 
North Carolina, having at the time of said marriage 
to Rachael Dolores Capps, a lawful wife then living, 
from whom he was not divorced, to-wit: Catherine 
Conradsen Simpson. 

CHARGE III: Violation of the 95th Article of War. 

Specification 1: (Finding of not guilty). 

Specification 2: {finding of not guilty). 

Specification 3: (Finding of not guilty). 

Specification 4: (Finding of not guilty). 

Specification 5: In that Second Lieutenant Ray- A. Simpson, Air 
Corps, 75th Army Air Forces Base Unit (Headquarters Com
plement, .Army Airways Communications System, Army Air Forces), 
did, at Asheville, North Carolina, on or about 20 June 1945, 
with intent to defraud, wrongfully and unlaw.t'ully make and 
utter to E. s. Galyean a certain check in words and figures 

, 	 as follows, to...rwit: 

Asheville, N.C. 20 June l 945 No. ___ 
FIRST NATION.Al, BANK AND TRUST COMPANY 

Pay 	to the ~ 
Order of Cash - - - - - - · - - - - - - - - - $15 .oo 
Fii'teen and no/100 .- - - - - - - - - - - - Dollars 

For__________ · 
Lt Ray A. Simpson 0-588642 

Hq AA.CS Asheville 

and by means thereof', did fraudulently obtain from E. S. 
Galyean the .sum of $15.00; he, the said Ray A. Simpson, 
then well knowing that he did not have, aI¥i not intending 
that he should have, sufficient funds in the First National 
Bank and Trust Company for the payment of said check. 

Specification 6: Identical to Specification 5 as to date, amount, 
and drawee bank, but alleging amount payable to the order of 
s. J. Couch. 

Speci.1'1.cation 7: Identical to Specification 5 as to date, amount, 
drawee bank, and pq-ee.. 

The accused pleaded not guilty to all Charges and Specifications. He was 
found guilty" of the Specification of Charge I, except the words "desert" 
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and "in des·ertionn, substituting therefor respectively the words nab

sent himself without leave from11 and "without leave"; not guilty of 

Charge I, but guilty of a violation of Article of War 61; not guilty of 

Specifi9ations 1, 2, 3, and 4 of Charge III; a,~d guilty of all other 

Charges and Specifications. He was sentenced to be -dismissed the ser

vice, to forfeit all pay and allowai. ces due or to become due, and to be 

confined at hard labor, at such place as the reviewing authority might 

direct, for one year. The revlewing authority approved the sentence, 

designateci. the United States lli.sciplinar-.r Barracks, Fort Leavenworth, 

Kansas, as the place of confinement, and forwarded the record of trial 

for action under- Article of War 48. 


3. The evidence for the prosecution ;hows that by special orders, 

dated 19 May 1945, issued at Headquarters, Army Airways Commw'lications 

System, Asheville, North Carolina, the accused was instructed to pro

ceed to the Separation Center, Fort Douglas, Utah, for-processing pre

. paratory to relief from active duty (Pros. Ex. 1). By orders issued on 
2 June 1945 at Fort lJouglas, Utah, he was directed to return to his 
former station at Asheville for further assigrunent and duty as of 7 
June 1945 (Pros. Ex. 2). He failed to comply with this directive and was 
dropped as absent without leave as of 8 June 1~45 by the organization to 
which he was assigned at Asheville (R. 7; Pros. Ex. 3). 

On the twentieth day of that month he made and cashed, at the 
place of business of Mr. E. H. Galyean in Asheville, a check for $15.00. 
This instrument was dishonored, but shortly thereafter it was redeemed at 
.tull face value (R. 20, 37; Pros. Ex. 6). On what "must have been the 
20th of JWle 1945 11 , the accused, at Jack's Cafe in Asheville, executed 
a second check for $15.00 and obtained its face allX)unt in cash. Mr. S. J. 
Couch, the proprietor, had not noticed that the entry above the dateline 
was "20 Jan 194511 and stated that too date 11was supposed to be June 2)-thtt • 

. P~ent ~s refused by the. drawee bank, but Mr. Couch was reinbursed 
within a fn days (R. 'Zl-28, 37; Fros. Ex. 8). Mr. Carl Banlcs, in late 
June 1945; had cashed a third check in the sum of $15.00 for the accused, 
but had never presented it for payment. Although Mr. Banks was unable to 
identify Prosecution I s Exhibit ? , dated 20 January 1945, as the check which 
he had handled, the defense stipulated that it was, in fact, negotiated 
by accused on or about 20 June 1945. Full restitution was subsequently 
made (R. 22-25; Pros. Ex. 7). The accused, on 25 April 1945, had opened 
an account in the First Nati.0nal Bank and Trust Company, Asneville, North 
Carolina, the drawee bank named in the three checks. He was charged 'With· 
an overdraft of ~~.84 on 20 June 1945 and credited with a deposit of 
$250.00 six days lat.~r (R. 37, 38; Pros. Ex. 12). 

The accused had married Catharine Conradsen at Salt Lake City, 

Utah, on 2.3 July 1942. Representing that this muon had been dissolved 

by divorce, he married Rachael lblores Capps at Greenville, South 

Carolina, on 20 June 1945 {R. 14; Pros. Exs. 4, 5). Miss Capps denied 

that she had ,had pre-marital sexua~ relations with him or that she had 
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urged marriage because of her supposed pregnancy (R. 18). ·on the 

date of his espousal to her he signed "Lieutenant and Mrs. Ray A. 

Simpson" on the registry o.f the Langren Hotel., which was less than 

two city blocks from the headquarters unit in Asheville to which the 

accused had been directed to report. Several officers vdth whom he 

had previously served were quartered there (R. 10). 


At the time of his apirehension in Asheville on 26 June 1945 
he stated that he was on his way to the Post Office and had planned 
to report immediately afterwards to headquarters (R. 13, 14). Later 
that day in the office of Captain Neil Shanahan., Provost Marshal., the 
accused accounted .for his delay in returning to duty. Realizing that 
his recall to Asheville waS' occasioned by .financial irregularities, he 
became worried and, upon reaching Chicago., remained there four or five 
days before boarding a train for Asheville. Upon his return to the 
latter city he rented a room in ''"Nest Asheville", cashed several checks, 
and., on 20 June 1945, married Rachael Dolores Capps., in Greenville., 
South Carolina. He told Captain Shanahan that he had made arrangements 
to redeem the 'WOrthless checks and pointed to an entry made that morning 
in his bank book indicating a deposit sufficiently large for that pur
pose (R. 9-12). The accused was in uniform when taken into custody 
(R. l.'.3) • 

The court ordered Specifications 6 and ? amended so as to state 
the date of the execution and negotiation of the checks t..ha'rein described 
as "on or about 20 June 1945" (R. 29). 

4. Major William B. Britton, a defense witness., was officer in 

charge of the overseas unit to which accused was assigned as an en

listed man from December 1942 to August 1943. The accused was ari ex

cellent radio operator., a good maintenance man, and exhibited such out

. standing administrative ability that he was promoted to master sergeant 
and made "noncommissioned officer in charge". He was industrious, re
sourceful, and, during the early hard days in Guada1canal, was invaluable 
to the success of "our mission". Major Britton felt that he would have 
been nat a loss without him". The accused was returned to the States 
to attend Officer Candidate School (R. 41, 42). 

After his riehts relative to testifying or remaini.ng silent 

had been explained, he elected to make an unsworn statement through 

counsel. This revealed that the accused, while stationed at Las Vegas, 

Nevada, had become financially involved and requested transfer in order 

to put his &£fairs in order. He volunteered for duty at an "isolated 

outpost in the northeast" but was subsequently sent to "Headquarters" 

at Asheville., North Carolina. His· financial difficulties having con

-tinued, he requested separation from the service, ~only to have a better 
chance on settling my debts, without bringing any more disgrace on the 
uniform of an officer of the United States .AI'nw"· He was sent to Fort 
Douglas, Utah, but before receiving •separation papers" which would have' 
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enabled him to procure sufficient money to pay his ciebts, he was or

dered back to Asheville. He became apprehensive as to vrhat would happen 

upon his return, his chief concern being his v.i.fe, who expected another 

baby in September. Remaining in Chicago, "literally in a daze", from 

4 June 1945 to 11 June 1945, he ;i:-eached Asheville on 12 June and went 

directly to the home of Mrs. Ramsey, whose daughter, Dolores Capps, he 

had known during his previous tour of duty there. The girl informed 

him that she was pregnant and, in spite of her knowledge of' his former 

marriage, "begged" him to marry her. She promised to procure a divorce 

as soon as he left Asheville. Fearful that lvlrs. Ramsey, upon learning 

of her daughter's pregnancy, would.either kill her or report the fact 

that he was implicated to the Provost MB.Tshal, and assuming that he 

could be divorced "before anyone realized the situation", the accused 

decided to marry Miss Capps. Th~ ceremony took place in Greenville:, 

South Carolina, on 20 June 1945. Afterwards the prospective divorce 

vras discussed, and Mrs •. Ramsey, 'Who was conversant 'With the facts, pro

. mised to insti. tute proceedings for her daughter at "any time that she 
wished". It developed that Miss Capps was not pregnant. He realized 
tha.t 11things could not go· on that way0 , so, on 25 June 1945, wired his 
sister-in-law for t500.00. He received the money that same afternoon, 
deposited a portion of it, the following morning, and planned to "turn 
***in" at Headquarters after obtaining money orders for payment of 
his debts at I.as Vegas. He was apprehended while on his way to the Post 
Office. Ha never intended to desert or to use the checks as instruments 
of fraud. As evidence of his· innocent intent, he pointed to his return 
to Asheville and his act in depositing sufficient money in the drawee 
bank to redeem the checks (R. 42-43). 

5. '.!.'he Specification of Charge I; as modified by the findings of 

the court, alleges that the accused 11clid, at Chicago, Illinois, on or 

about 6 June 1945, absent himself vdthout leave from the service of the 

United States and did remain absent without leave until he was appre

hended at Asheville, North Carolina., on or about 26 June 1945 11 • The court 

found the accused guilty of a violation of Article.of War 61. 


The accused was directed to depart Fort Douglas, Utah, so as to 
arrive, on 7 June 1945, at the 75th Anny Air Forces Base Unit in Asheville,. 
North Carolina. He failed to report at the appointed time.and was appre
hended on the streets of Asheville on 26 June 1945. The truth of these 
facts was acknowledged by him, and he voluntarily supplied an account of 
the events which took place during his absence from milltary control. His 
atatement included an implied admission that he absented himself without 
leave"in Chicago on 6 June 1945. The alleged period of absence and its 
unauthorized character having been established beyond any question of 
doubt, the finding of guilty predicated thereon should be sustained. 

6. The Specification of Charge II alleges that the accused did, "on 

or about ·20 June 1945, wrongfully, unlawfully, and bigamously marry one 

Rachael Iblores Capps of West Asheville, North Carolina, having at the 

time of said·marriage to Rachael Dolores Capps, a lawful. wife then liYing, 
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from whom he was not divorced, to-wit: Catberine Conradsen Simpson". 
This offense allegedly violates Article of War 96. 

The prosecution I s evidence established the two allege'd mar
riages., It remained for the accused, however, by repeated references to 
his legal wife, to supply proof that the former marriage had remained in 
effect. He stated, indeed, that concern for the members of his family 
and a desire to avoic. trouble for their sake prompted him to rr.arry Miss 
Capps, with the eAJ)ectation that an early divorce, dissolving the second 
marriage, would rectify matters "before~ realized the situation". Con
ceding the truth of his explanation, he was guilty of more than bad judgment. 
His conduct, manifestly, involved a high degree of moral turpitude and, 
necessarily, brought discredit upon the military service. The evidence is 
ample to sustain the finding that the accused, in contracting the bigamous 
marriage, offended Article of War 96. 

7. Specifications 5, 6, and 7 of Charge III each alleges that the ac
cused did, "with intent to defraud, wrongfully and unlawfully make and 
utter * * * a certain check * * * and by means thereof, did fraudulently 
obtain" the face value thereof in cash, 11 then well knowing that he did not 
have, and not intending that he should have, sufficient funds in the 
[drawee bankJ for the payment of said check". The three checks, each for 
$15.00, were allegedly drawn on the first National Bank and Trust Company 
of Asheville, North Carolina. The instrument described in Specification 5 
was allegedly written on 20 June 1945 while the date named in both Specifi
cations 6 and 7 was 20 January 1945. At the direction of the court Speci
fications 6 and 7 were amended to specify 20 June 1945 as the date of the 
alleged offenses. They were set forth as violations of Article _of War 95•, 

When consideration is given to the fact that the accused was not 
stationed in Asheville in January, 1945.; that he did not open an aoex>unt 
in the drawee bank until April of that year.; that the persons who cashed 
the checks were positive that the transactions took place in late June, 
1945; that the accused was married at Greenville, South Carolina, .on· the 
twentieth day of that month, thus revealing an occasion for the use of 
money; and that the defense stipulated that one of the checks which was 
dated 20 January 1945, was in fact, made and negotiated on 20 June 1945;' 
it is clear that the January date appearing on the face of the drafts des
cribed in Specifications 6 and 7 was the result of inadvertence. The de
fense did not complain of the amendments, and, since their effect was cor
roborated by the accused I s testimony, they did not operate to his prejudice·. 

At the time of his return to Asheville on 12 June 1945 the ac
cused, admittedly, was in financial straits. Since his bank account was 
overdra,m and since 'this condition remained unchanged at the tim:, he cashed 
the three checks, it is clea:r: that he acted with the certain knowledge that 
inadequate f'unds existed for their payment. No deposit was made in the 
drawee bank until 26 June 1945, subsequent to the presentment and dishonor 
of at least two of the checks. This behavior, exhibiting financial ir
responsibility and disregard for the rights of others, was patently. 
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fraudulent.in character and seriously comprolllised the accused's standing 
as an officer and gentleman~ MCM, 1928, par. 151. The finding that he 
violated Article of War 95 is amply sustained by the evidence. 

8. The accused is about 30 years of age and is married. Arter 
completing ten years of public school,he was employed for three years 
at the San Antonio, Texas, Air Depot. While there he studied radio 
mechanics at vocational school. He served as an enlisted, man in the 
Texas National Guard from November, 1937, to December, 1938. He en
listed in the Anny on 9 August 19/40 and, after attending several Ar1Iry 
radio schools, went overseas Td.th a unit of A:rIIry Airways Commu.n:i.cati.ons 
System. Arter serving as a nonconnnissioned officer in charge of his . 
group on Guadalcanal, he returned to continental United States to at
tend Officer Candidate School and was colll'.llissioned a Second Lieutenant 
on 5 August 1944, 

9. The court was legally constituted. No errors injuriously af- . 
i'ecting the substantial rights of the accusedwere committed during the 
trial. In the opinion of the Board of Review the record of trial is le
gally sufficient to support the findings and sentence and to warrant con
firmation thereof. Dismissal is authorized upon conviction of a 'Viola
tion of Article of War 61 and Article of War 96 and is mandatory upon 
convi.ction of a violation of Article of War 95~ · 

Judge Advocate. 
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SPJGN-CM 284108 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War. 


1. Pursuant to Executive Order No. 95'56., dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Revlew in the case of Second Lieutenant ~ A. 
Simpson (0-588642)., Air Corps. 

2. Upon trial by general court-martial this o!ficer was found_ 
guilty of absenting himself lri.thout leave from 6 June 1945 to 26 June 
1945, in violation of Article of War 61; of contracting a bigamous 
marriage., in violation of Article of War 96; and of making and uttering 
three worthless checks, each in the sum of ~15, all in violation of 
Article of War 95. He was sentenced to be disnissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor, at such place as the reviewing authority might direct, 
!or one year. The reviewing authority approved too sentence, designated 
the United States Disciplinary Barracks., Fort Leavenworth., Kansas, as 
the place of confinement., and forwarded the record of trial for action 
under Article of War 48. 

. 3. A sumary of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
of Review that the record of trial is legally su!ficient to support the 

. findings and sentence as approved by the reviewing authority and to war
rant confirmation thereof. 

The accused, by orders issued at Fort Douglas, Utah, was re
q-Jired to report, on 7 June 1945, at Headquarters, Army Airways Com.
mum.cations Center, Asheville., Ncrth Carolina. While en route to 
Asheville he stopped over, on 4 June 1945, in Chicago and, instead o! 
leaving Chicago by 6 June 1945 to com,Ply with his orders, he remained 

· 	there until 11 June 1945. Upon arriving in Asheville on 12 June 1945., 
he failed to report to his station but went to thelDme of Mrs. Ramsey 
whose daughter., Dolores Capps, he had known during his previous., recent 
tour of duty in Asheville. According to the accused., Miss Capps knew 
of bis e:xisting marriage, but, stating that she was pregnant, urged 
him to marry her. She promised m early clivorce. Miss Capps, on the 
other hand, denied any pre-marital sexual relations and relied on his 
representation that his ·.former marriage had been dissolved by divorce. 
On 20 June 1945 he cashed three checks, each for $15., at different 
business· establishments in .Asheville., and, on that date, married Miss 
Capps at Greenville., _South Carolina. It developed that she was not 
pregnant. At the time the accused gave the checks, his account in 
the drawee bank was overdrawn and the two checks which were presented 
were· dishonored. He redeemed all o£ the checks 1fi thin a few days and, 
when apprehended in Asheville on 26 June 1945, stated bis intention 
to report to the mill tary author!ties that day. 
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The accused enlisted in the Army in 1940., had an excellent 
record as an enlisted man and, after some nine months or service in the 
Southwest Pacific, was returned to the United States to attend Officer 
Camidate School. He received his commission in August 1944. Since 
becomtng an officer, he has shown a general lack of responsib:1.li ty- in 
financial matters and his conduct., as revealed by the record in this 
case, indicates a character so weak and unstable as to render him un

fit to serve as an officer in the Arm.y. I recommend that the sentence 


· be confirmed but that the forfeitures and confinement be remitted., and 

that the sentence as thus modified be ordered executed. 

4. Inclosed is a form o£ action· designed to carry into execution 
the foregoing recolID'.llenda\ion., should it meet with your approval. 

~~-~Q . " 

2 Incls MYRON C. CRAMER 

Incl l - Record of trial llajor General 

Incl 2 - Form of action The Judge Advocate General 


( Sentence confirmed but forfeitures and confinement remitted. 

OCMO 445121 Sept 1945). 
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~ Service Forces 

In the Office oi' The Judp,e . .:.,dvocate General 
wc1shington 25, D. c. 

SPJGQ-C'.J 284149 

UNITE~ STATES 	 ) AEJY AIR FOP.CES .EASTERN 

) . FLilNG TRAINING C01Jl'.'.AND 


v. 	 ) 
) Trial by G,C.M., convened at 


First Lieutenant PAu'L J. ) Maxwell Field, Alaba.'lla, on 

Bl"W',,N {C>-1291575), Air ) 3 July 19/+5• Dismissal, tota. 

Corps. ) forfeitures and confinement 


) £or two (2) yeara. Di!3ciplina.ry 
) Barracks• 

OPINION o£ the EOAP..D OF R1<;VIE1.1f 

..urn.w.vS, BI1'RER and HICKMAN, Jwge Advocates 


I 
1.. The record o£ trial in the case of the offfoer named above has 

been examined by the Board of Review and the Board submits this, its 
opirp.on, to The Judge .:.,dvocate General. · 

2. The accused was tri:,d upon the following Charges and Specifi 
cations a · 

CHARGE I I Violation of the 93rd Article of r.ar. 

S:-,ecification la In that 1st Lt. Paul J. Brawn, Air Corps, 2132nd 
AAI' Base Unit, Maxwell Field, Alabama, c!id, at· Montgomery, 
Alabama, on or about 22 1:o.y 1944, 'With intent to defraud, 
falsely make in its entirety a certain check, in the follovd.~ 

words and figures, to-wit: "May 22 1944. No. _. lat 
National Bank, Tulsa, Okla., Pay to the order o£ cash-
$25. 00. Twenty Five and no-100 Dollars. C. ,R. T~lor 1st 
Lt. A.C. 479663 A,011 , which said check was a 'WI'iting o£ a 
i;rivate nature, l'lhich mig.i.t operate to the p?'t'!judice of 
anot~r. 

Specification 2: In ·;that 1st Lt• .Paul J. Brem, Air Corps, 2132nd 
AAF Be.se Unit, Maxwell Field, Alabama, did, at M~gomery, 
Alabama, on or about l4 July 1944, 'With intent to defraud, 
falsely make in its entirety a certain check, in the foll~ 
words and figures, to-wits ttcustomerf!, Ih"aft. The First Nat
ional Bar.k oi' r.1ontgomery, .Montgomery, 'Ala July l4 1944, Pay 
to the order of Cash-$25·. 00. Twenty Fivo and no/100 Dol
lars. Value Received. 1iith exchange and collection charges. 
To 1st Nat 11 Banlc, Ientori, Tex. Aubrey c. Renton, 1st Lt. 
A.c. 11 , 'Which said check WC.I'! a writing o£ a private nature, 
which might operate to the prejudice of enother. 

http:opirp.on
http:urn.w.vS
http:R1<;VIE1.1f
http:Di!3ciplina.ry


(262) 

Specification 3: In that 1st. Lt. Paul J. Brown, .Air Corrs, 21.32~ 
W' Base Unit, Maxvrell Field, Alabama, did., at ;:.:cntgomery., 
Alabama, on or about C JulY: 1944, with intent to defraud., 
falsely maka in its entiroty a certain chock., in the following 
woru.s t..."ld. figures, to-wit: 11 8 July 1944. The Firet Kational 
Bank., Tyler Texas. ~ to the order of Cash., ~p25.oo. Twenty 
Five and no/loo---. T. K. Moore," which said cbcck was a 
writing of a private nature., 'Which mii;ht operate to the 
prejudice of another. 

CHARGE II1 'Violation of the 95th Article of War. 

Specification 1: In that First Lieutenant Paul J. Brown, Air corµ,, 
Section c, 2132nd Ail' Base Unit., Maxwell Field, Alabama., did., 
at :Montgomery, Alabama.,' on or about 10 November 1944, with 
intent to deceive, wrongfully and unlawfully make a check pey
able to cash., ·and utter the same to Captain (Chaplain) Francis 
.\. Masin., in words and figures as follows: 

"Tel 	#2162 No.___Nov. 10 1944 
1st Natl Bank 
Gurdon, Arkansas 

~ to the Order of___c.a_s_h____$50.00 

Fifty and no/lOO________Dollsrs 

/s/ 	Paul J. Brown 
1st Lt. AC" 

and by means thereof, did fraudulently obtain frc:m Captain 
(Chaplain) Frmcis. A. Masin the sum of $50.00., he., the said 
First Lieutenant Paul J. Brown., then well knowing that he did 
not have and not intending that he should :have sufficient 
funds in the First National Ban!~ cf Gurdon., Arkansas., for the 
p~ent of said check. . 

Sp,cificat-ions 2, 3, 4., 5., 6, 7, am 81 These are identical 'With 
Specification 1 except for the dates, amounts., and p,rsons 
receiving the checks., 'Which exceptions are., respectively, as. 
follcms: · 

Specii'i 
cation 	 .Amount Recipient of Checks 

2 13 November 1944 $25.00 	 Captain (Chaplain) 
Francis A. Masin .: 

2 
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Specifi 
cntion Date Amount Recioient of Qhecks 

3 15 November 1944 ri40.oo· Hajor Roy L. Broyles, Jr. 

4 16 November 1944· 15.00 First Lieutenant 
John Vi. Cox 

5 18 Movember 1944 - 25.00 	 Fi.rst Ueutenm t 
" 	 Solomon S. Ueberman 

6 2 December· 1944 50.00 	 Second Ueutenant 
Joseph 1i. Q"J.een 

? 4 December 1944 50.00 	 Ma..-v;well Field Exchange 

8 18 December 1944 50.op Maxwell Field Exchange 

ADDITIONAL CHARGE It Violation o£ the 94th Article of War. 

Specifications 11 2, 3 and 4: (Findings o£ not guilty.) 

Specification 5t In that First Ueutenant Pau1 J. Brown, Air Corp;i, 
Squadron H, 2132nd f,..AF Base Unit, Maxwell Field, Alabama, did, · 
at Maxvre_ll Field, Alabama, on or about· 15 september 1944, £or 
the pnrpose of obtaining the payment of a claim against the 
Urµ.ted St3.tes, present to the Finance Ot'ficer, Maxwell, :?ield, 
Alabama, an officer o£ the United states, duly authorized to 
approve, pay, and allow auch cla:uns., a certain 'l'r.!.ting· !er 
apprcval and pa;yment., to-wit: r.ar n,partment Fem 336,. r..evised., 
~ and Allowance Account., £or the month of ~ptembE!r 1944., 
which scid writing as he, the said F'...rst Lieutenant Pau1 J. 
Brown, Air Corps, then knew cont:lined a statement that the sun 
o£ One Hundred Fourteen Dollars and Thirty cents ($114.30) 
was due him, which statement was false and fraudu1ent, in that 
said statement omitted as a debit a Cass "E" Allotment in the, 
sum of One Hundred Dollars ($100.00), peyable to the said 
First Lieutenant Pau1 J. Brown's account at the 'First National.~ 
Bank, G"Jrdon, .Arkansas, and was then known by the said First 
lieutenant Pau1 J. Brown, to be false and fraudu1ent. 

Specifications 6, 7, 8 and 9: These are identical 'With Specifi 
cation:: 5 except for the dates., the months for whick the 
claims were filed and the amounts alleged to have been due, 
which exceptio°:5 are, res_i:ectively, a.s follows, 

Specifi 
cation ~ Amount 

6 J5 October 1944 October 1944 $115.00 

3 
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S:i;e cifi 
cation Date I.'.onth Amount 

15 November 1944 November 1944 $114.307 

15 ])ecember 1944 December 1944 65.008 

9 15 January 1945 ,Tanuary 19'~5 115.00 

The accused pleaded guilty to Specifications 7 a.nd 8, Charge II., and to 
Charge II., and not guilty to all other Specifications a11d charees. He 
was found not guilty of' Specifications 1, 2., 3 and 4, of Additional 
Charge I. He was found guilty of a.11 other 51::ecifica.tions and of all 
the Charges• No evidence of previous conviction was introduced. · He 
,-r:1s sentenced to be dismissed the, service., to forfeit all r)ay and allcw
a.nces due or to become due, and to be ccnfined at ha.rd labor at sue!} 
place as ti1e reviewing authority might direct, for five (5) years. The 
reviewing authority approved only so much of the findinES of guilty of 
Specifications 3 and 6, Charge II., as involved findings of guilty of 
wron~fully failing to maintain a sufficient bank balance to pay the checks 
therein lll3ntioned., approved the sentence., remitted three ye.e.rs of' the con
finement imposed., qesignated the United states Disciplinary Barracks., 
Fort Leavenworth, Kansas., as the place of. confinement, and forwarded t:r" 
record of trial for o.ction under Article of r.ar 48. 

3. The evidence with regard to those Specific<?-tions as to rlhich 
findings of guilty were returned is as follc·,:s: 

At th:, time of the offenses alleged the accused was assigned 
to duty on the Range at li.axwell Field, Alabama (R. 55, 73, 74). 

Charge I r.nd SJecifications: 

For the prosecutiona 

The ca.shier of the Union Bank and Trust Company., Montgomery, 
Alabama.,· testified that a check in the sum of :µ5.00; dra.wn on the First 
National Bank of Tulsa, Oklahoma.., 11 C. R. Teyler, 1st Lt.,· AC," as. iaaker., 
ca:ne into possession of his b:=ml= in the normal course of business., and 
was marked 11 0::11 by him £or cashing (R. 25, 26). The bank rlir.,.cto~· '-'~ 
·;ealed that there .was no such bank in Tulsa (R. 25) so nv.11en it came 
ba.ck we sent it to every other balk in Tulsa---none of them had an:, 
such accou.nt there" (r... 26). An Army officer presented the check i'or 
peyu:ent but the witness did not remember who :p3.ssed it (R. 26; Fros. Ex.12) •. 

The employee or· the Officers• Club, lla.--:well Field, who was in 
cha.ree of accounts receivable at the Club, testified that the custo."ter •s 
draft., signed n,•,:±rey C. Renton, ~st Lt. AC," and th~ ch~c~, signed ''T.I:::. 
.?!oore," were presen:.c~ to the Club in the orcina.ry course of business 
(R. 22., 23; Pros. Ex. 10.,11). The G1ub did not receive "payment" (R. 22) 
or 11credit11 (R. 24) upon either instrument. 
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Captain Totmai, A::sistant Courts ar.d Boards Officer, 1.:c...~ll 

Field, testified that l~e knows the acc·..UJed (~. 27) and that on 20 r.cc

e::i.ber 1944 he ,·;i tnesseo. ew;A:;:al handwriting "';:.c;.,;.i;r.8ns exec,1ted by -+:he 

o.ccused (R. 23, 29). These spocir:.,~-.~, crinsisting of a p2.ragrz.ph !=i.ov.n 

as trthe Lendon ~:.}t+~r" (P.. 28, 33; Pros. &. 13), and several Y,ritings 

of the names nc. R. Taylor 11 (R. 29; Pros. Ex. 14), t1Aubre;r c. P.enton11 


(R. 29; Pros. :ex. 15), and 11 Paul J. Brown11 (R. 29; Pros. Ex. 16), were 

identified and introduced in evidence without objection. 


:er. c. J. Rehling, directer of the Laboratory of the state 
Department of Toxicology and Crj~'1ri.nal Investigation, .Auburn, Alabama, 
testified that he was a graduate of Alabama Pol,ytechnic Institute in-. 
Chemical Engineering and also held a Master's Degree from such' institu
tion and na Doctorate from the University of Wisconsin" (R. 31), that re 
had been a student of handwriting for three or four years, and had testi 
fied as a handwrit::.ng expert in "six or seven---cotjrts-martialsn (R. 32). 
He made a study of the handwriting of Paul J. Brown based upon Prose
cution's }~hibit lJ w~rl.ch is "a cory script of- the London I.,etter,11· a 
11 standard let.ter in form11 used "in a. handm-itint'. case 11 (R. '32., 33), 
several writings of the names 11Aubrey c. Renton," nc. R. Taylor" (ap
parently Prosecution's Exhibts 15 and 14, respectively), and 11tre signa
ture of Paul J. Brown written a number of times 11 (apparently Prose
cution's Exhibit 16) (R. 33). He also studied Prosecution's Exhibits 
12., 10 and ll (the instruments involved in Specifications l, 2 and 3, 
Charge I, respectively) (R. 33, 3/~). He prepared photographic card di~ 
:plcy enlargements of the three instruments involved and of the speci
men .writings which were introduced in evidence (R. 34, 35; Pros. :3,c. 
18, 19., 20, 21-A, 21-B). Dr. Rehling stated his conclusion that the 
questioned writings (Pros •. E:xs. 10, 11., and 12) and the group of standard 
or known "\\Titings (Pros. E,.,::s. 13, 14, 15, and 16) nwere written by one 
and the same person" (R. 35). The witness then testified at length as 
to the chc:.ra.cteristics of all of these writings a1 d demonstrated tl'.ro~ 
the use of these exhibits his reasons for reaching such conclusion 
(R. 35-39). 

It was stipulated that on 22 May 1944 there was ro First Nat

ional. Bank of Tulsa, Oklahoma,· that on 14 July 1944 there ,.-as no First 

National Bank of Denton, Texas, and on 8 July 1944 therems no First 

National :Sruik of T,yler, Texas (R. 39). It was further stipulated ttthat 

the records of the Adjutant General •s Office., War Department; ~ashing

ton, D. c,, i".lclicates that there are no such officers serving in the 

A:rrrry of the United states as Aubrey c. Renton, 1st Lt., Air Corps, or 


. c. R. Taylor, 1st Lt., Air Corps 11 and that 11the serie.l number O 479 663 
is assigned to 1st Lt. Anthony w. Scavotta, ~ntal Corps 11 (R. 39, 40). 

Captain Totman_ further testified that on 13 January 1945 he 
carefully explained to accused his rights U.."lder Article of War 24 and 
thereai'ter acr., 1sed rnade a v;ritten statement (R. 53, 54; Pros. Ex. 27). 
In this statement accused admitted ·execution of each of too three checks 
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described in Specifications 1, 2 and 3, Gh.ari:;e I, that such 11 checks were 

made and cashed by me to obtain r1cr:ey again, to either co::1tinue in r.. , 

game of poker, or to pay losses incurred through playing poker11 (Fros. 

Ex. Z7, page 2). 


For the defense: 

Having been warned of his rights (R. 56), the accused elected 
to be sworn and testify. He testified that he executed the checks siene d 
"G. H. Taylor J It 11.A.ubrey c. Henton" and 11T. K. 11oore 11 at the' Officers I 
Club, J.;E.}..'"1',ell Field, at various ti"Ies to obtain poker chips to play in 
poker gar.i.es. He put the checks in nthe potn and received poker chips :in 
the respective a.motmts of the checks (R. ·58, 59, 73). He did not know 
any of "the fellows" in these games but he intended to ntake up" the· 
checks later ·(R. 72). Ire lost 11more than11 $1800 pl~ring poker at this 
Officers I Club and had himself been 11 stuck11 for $650.00 in worthless 
checks given by others in these poker games (R. 59, 60), but he has paid 
all his obligations including those checks to Vlhich he did not sign his 
name (R. 60) • 

Charge II and specifications: 

For the prosecution: 

Stipulated testimony of Francis A. Masin, formerly a Captain :in 
the Corps of Chaplains, showed that on 10 N"ovember1944 he received a 
check from accused drawn en the First National Banh. of Gurdon, Arkansas, 
in the sum of $50.00 and that he gave accu.sed currency for the check 
which was sent through regular banking channels and returned to the vdt

ness marked 11 insufficient i'unds 11 and the check deducted from his bank · 
account (R. 17, 18). The same witness on 13 November 1944 cashed another 
and similar check for accused in the sum of $25.00 which was also returned 
marked 11insufficient funds" and the amount deducted from :Masin Is bank 
account {R. 18; Pros, Exs. 4, 5). 

Kajor Broyles testified that on 15 November 1944 accused gave 
him a check {for $40.00) in settlement of money accused lost in a poker 
game, Y..'hich the witness deposited to his bank account and which was re
turned 'With the notation 11insufficient funds" and deducted from his bank 
account. Since then he wa.s_paid in full by accused (R. 14,16; Pros. Ex. 1). 

Stipulated testimony of First Lieutenai.t Cox showed that on 
6 Nove:iber 19L.4 he cashed a check in the sum of ~tl5.00 for accused which 

. the witness, in turn, cashed at the Officers' Club, Maxwell Field. He 
has never been notified that the check had been returned for insufficieh.t 
.funds and no claim was ever made upon him 'tor reimbursement for the 
check {R. 19, 20; Pros. Ex. 7). Stipulated testimony of First Lieutenant 
Li.beman vras to the effect that on 22 tecember 1944 he was advised that 
a check dated 18 November 1944 in the sum of $25 .oo signed by accused 
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and endorsed by the witness hHd been returned marked "insufficient funds," 
that on 24 December 1944 he told accused about it ahd was paid 025.00 
(R. 18; 19; Pros. Ex. 6). 

> 

stipulated testimony of Second Li~utena..."!t Queen showed that on 
2 December 1944 he received a check in the runount of $50.00 from accused 
"on a bet he and I _put up -JHH<- on a football r;a.me," th.::i.t the check was run 
thro~h regular ba.'lkine channels and later· the check was returned mar.ked 
!'insufficient funds" and the witness went tu t.he bank and 11gave th~m 
fifty dollars in cash for the check11 (R. 20, 21; Pros. Ex. 8). 

The cashi~r o£ the Post Exchange, Maxwell Field, testified that 
on 4 Decembe~ 1944 a check in the stun of $50.oo, payable to ca.ah, made 
and indorsed by accused, was 11put throaf;h11 her o£fice and later returned 
for redeposit and that on 18 December 1944 another check in the srone · 
amount with accused as maker was cashed there· and it was not paid (R. 15, 
16, 17; Pros. Ex. 2, 3). She did not know whether the two checks had 
been "made good" (R. 17). · 

A.ledger sheet from the records of the First National·Bank, 
Gurdon, Arlcansas, shovdng the acco1mt of accused from 4 Janua.ry 1944 to 

.14 April 1945 (R. 40, 43; Pros. Ex. 24) revealed that during the period 
in which these eight worthless checks vtere written, 10 November 1944 to 
18 December 1944, inclt.51. ve, a single deposit of $49.90 was· credited to 
the checking account of accused, on 5 n,cember 1944. This represent~d 
the sum credited out o£ a $100.00 allotment to the bank, less $50.00 
repaid to the bank upon a loan, less $0.10 service ch.:irge upon the check 
(R. 40). The ledger showed the following.balance in. the account o£ 
accused upon each o£ the respective dates indicated: 

7 November 1944 $18.35 

2i Nov~mber 1944 s.35 

24 November 1944 7.85 

5 December 1944 57.75 

8 December 1944 47~75 

12 December 1944 32.75 

26 December 1944 32.25 

In Prosecuti9n•s Exhibit 27, a statement o£ accused executed 13 
January 1945., specific references ar~ made to each o£ the eight checks 
made the basis ot the Specifications o£ Charge II and Charge II. "All 
of the ~ checks were given, either during nry participation in a poker 
game or games, with the e~eption o£ the two that were made and given 
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to the Maxwell Field Post Exchange for ca.sh. This ca.sh, however, was to 
be used tot ake up and pay other checks that I have given for gambli.,:g. 
losses" (Pros. ~. 27). statement or accused's account ·Iiith til.6 First 
National Bank; Gurdon, Arkansas, from 5 October 1944 to 26 December 
1944 was introduced in evidence (R. 21; Pros. EX. 9), showing the same 
situatiorf as Ex. 24, above mentioned, for the pe1·tinent period. 

For the defense: 

The accused testified that the two checks he gave Chaplain 
Masin (Pros. Ex. 4, 5) were in p.yment of money he borrowed during poker 
games to pay for gambling losses sustained, that :Ma.sin was in the gane 
arid winning money (R. 56, 57). The check to First Lieutenant Cox {Pros. 
Ex. 7) was also for losses sustained in a poker game, that accused later 
gave the money to Captain Totman to send to Cox and still later mad~ 
the. check good, but First Lieutenant Cox did not send the money back 
(R. 57). The check to First Ueutenant Libe:nn.an (Pros. Ex. 6) was for 
losfes in a ~ker game, the check to Seoond Lieutenant Queen (Pros.Ex. 8) 
for losses on a football game (Re 58). He has 11taken up" all obliga
tions incurred by these checks (R. 60). He knew he did not have suf
ficient funds in t~ bank to p~ these checks 'Mlen he wrote them (R. 65~ • 

Additiona1 Charge and Specifications; 

For the prosecutiona 

Fhotostatic copies of WD AGO Form 29 "Authorization for Allot
ment of Pey-11 and ASF 'WD AGO Form 674 (Work Sheet), pertaining to a 
Class "E" Allotment established by accused, were introduced in evidence 
upon the stipulated testimony.of the custodian of the originals (R. 40; 
Pros. EX. 221 23) • .Prosecutionts Exhibit 22 shows authorization by 
th9 accused tar a Class "E" Allotment of accused ts. pay in the sum of 
$100.00 per month commencing l January 1943 ind peyable indefinitely to 
the· First National. Bank, Gurdon, Arkansas. Prosecutionts Exhibit 23 
shows voucher'payments of $100.00 per month from January 1943 through 
March 1945 to the "First National Bank", together with the number of 
the voucher for each month. On or about 8 March 1945 accused executed 
Y.JD AGO Form No. 30 discontinuing this allotmn t effective 31 March 1945, 
which was transmitted to the Fiaance Officer "4th a copy to the Office 
of Dependency Beneflis, Newark, 'New Jersey, (R. 43, 44, 45; Pros. Ex. 25 ). 

Th~ stipulated testimony of the cashier of the First National 
Bank o£ Gµrdon, Arkansas, showed that this bank recAived a United states · 
Treasury check in the sum,ar $100.00 each month from September 1943 &o 
A,pril 1945,· inclusive, all· of which checks were credited to the account 
of the accu.sed, that on 10 February 1944 accused borrowed $100.00 frau 
the bank and authorized it to deduct $50.00 a month from his accouht 
until the note was paid, that on 20· March 1944 accused borrowed $500.00 
fran the bank and authorized-.it. to deduct $50.00 a month beginning in 
·ya:y 1944 from his allotment che~k until the note was paid, thatthe note 

8 


http:authorized-.it
http:testimony.of
http:Libe:nn.an


(269) 


y;as fully paid on 4 January 1945, that in March 1945 the bank received 
a noti~e stating the Class 11E11 allot.':l.ent of accused to the bank was 
discontinued effective 31 I.larch 1945, that the bank rec.eived no other 
notice of discontinuance of this allotment, cnd that the -witness did 
not 11recall ever receiving notification" from the accused that he was 
discontinuine the allotment (R. 40, 41, 42, 43,; Pros. Ex. 24). The 
bank did not require the accused to make or continue the allotment, as 
his father's endorsement was sufficient security, acceptable to the bank. 

l:ajor Br:.an testified that he knows the accused and that on 
9 June 1945 he advised accused of his rii;hts under Article of Lar 24 and 
thereafter accused made a statement vl1ich was reduced to va-iting, read, 
and signed and sworn t,o by accused (R. 30, 31; Pros. Ex. 17). In this 
writing accused stated that in August 1942 he made a (~loo.oo alJ.otr::ent 
to his credit :i.n the J.'irst Nation:<l Ba.."lk of Gurcion, Arkansas, and in 
December 190, a : 25.00 allotment to his credit in the J.t"'irst National 
Bank of ;.,ontgomery, Alabama. On 1 I.larch 1944 he went to the Perscnnel 
Section in Post Headquarters and told them he ,·ranted to a.mcel the allot
ment to the Arkansas bank and :increase his aJ.lotment to the Alabama 
bank to ~{75.00. He notified the Arkansas bar,k of such cancellation but 
in June 1944 he received from it a deposit slip showing the deposit 
was ·still coming through. He then paid ~100.00 to Base Finance, Max
well Field, becaUBe of t::-ie c\erpctr,~ent. In October 1944 he received 
a bank statement from the Arka.risas bank and discovered that he had. 
been receiving credit for t:be ~~100.00 allotment naJ..l this time."- As 
he did not have the r-1oney to r:}21~y at the. time, he did nothing abou;t. it. 
11About tvro months ago11 (apparent]y April 1945) he cancelled both aJ.lot
ments. He spent all the money received from the allotments and ron
tinued to spend the i100. 00 allotment after he realized in Octove-l' 1944 
that he was receiving it. He never entertained any idea of defrauding 
the Government. He repaid his "entire indebtedness to the Government 
on 4 June 1945" (Pros. Ex. 17). · . . 

The :rirrance Officer, Maxwell Field, testified that his records 
disclosed that from liiayiJ'.944 through January 1945 ne Class 11 E11 allotment 
was deducted in the sum'.of ~100.00 from the !Jay of the accused but that 
there was a class "E" allotment for $i75.00 for all thooe months. True 
copies of Viar ~partment Form No. 3J6a for the mo,1tt.s r'rom Mey 1944 to 
January 1945, inclusive, each showinr the monthly pey and allowance 
account of accused, as reflected in the records of the Base Finance 
Office, were thereupon identified and introduced in evidence (H. 45, 46, 
47, 48; Pros. E.'x. 26-A, 2(.,D, 26-C, 26-D, 26-E, 26-F, 26-G,.26-H, 2n-I). 
Each of these vouchers reflects claim by and pa;yment to the·· accused of 
his full pey and allowances as spP,cif.ied without deduction of the $100 
monthly allotment, though with deductions for the t75 allotment and for 
an ·insurance premium of $6.70 monthly. The voucher for December 1944 
shOl'rs an additional deduction of $50 far another purpose. All of these 
vouchers were paid to the accused by check (R. 47). If the vouchers 
had ~ot been signed, no payments would have been made thereon (R. 51). 
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IJl officer must certify on each pay voucher that it is a true and correct 
statement of his pay account, including all allotments i.~ effect (R. 51). 

For the defense: 

The records in the.Finance Office, Maxwell Field, show that in 

March 19/44 accused repaid to the Treasury of the United states $100.00 

to cover an erroneous non-cl.eduction of Class 11:.2:11 allotment (R. 48, 49; 

Def. EX. B), and that on l llarch 1944 accused made a:i.1 allotment {Class 

"E") of $'75.00 to the First National Bank of Montgomery, Alabama, effect

ive that month (R. 49; Def. ~.A.), this allotment being ~ substitute 

to a $25.00 a month allotment to that bank (R. 49). So far as the records 

of the F.Lnance Officer, Uaxwell Field are concerned, accused did not owe 

the Governme;it anything at the time of trial (R. 49, 50). 


' . 
~he accused testified that he. did not go to the bank in Gurdon, 

Arkansas, to make the two loans mentioned but his father "made the loan 
for me at the bank" (R. 60, 71). He never told the bank that he had an 
allotment to cover the loan (R. 61). In March 1944 he went to Post 
Headquarters and told Mrs. Black (the clerk) "or the other lady who worked 
there" that he wanted to increase the $25.00 allotment to $75.00 (ap
p&rently referring to the one to the Alabama. bank) and cancel the $100.00 
allotment (apparently referring to the one to the .Arkansas bank~. He 
signed some farm and nsite nid that would take care of them" (R. 62, 67). 
When he received his next pq voucher, he received $ll5.00 and got a 
statem,nt from the bank showing he had received credit for $100.00 there 
so he went to the Finance Of'ficer on 13 ~ril and paid him $100.00 (R•. 61,62). 
~d was told it was a.n •oversight11 and would be taken care 0£. I,a.ter, 
he w.rote some checks 1'ihich he expected to "bouncen but they did not do 
so (R. 6,3). He then w.rote the bank and received a statement in ,September 
showing that the money ($100.00 pe.v month) wa.a still going to the bank 
but at that time he did not have the money to pq back to the Qovernmen; 
and did not sq anything to the Finance Department because, not having 
the money,; he wasafraid to do so (R. 64). He then m-ote the checks and .. 

ttgambled real hard trying to get the money to pay the Qovermnent back• 
.That was the cause of all this mess. All beea.use of an erroneous non
deducti_onn (R•. 68, 69). He alwqe lost in playing poker but thought 

. sooner or. later he might l'd.n (R. 69, 70). He did not offer to repq the 
money- or do anything further to stop or cancel the allotment (R. 67). It 
was on 8 March 1945 that he sent in a discontinuance (R. 68; Pros. Ex.25). 

Evidence was .introduced that accused performed his duties as 

an ofticer in an excellent manner (R•. 55), and his efficiency ratings · 

£ran 29 October 1942 to 15 April 1945 were shown to include two "SUpei

ior,• six "Excellent," and one "Satisfactory," and the period l January 

.1945 to 15 April 19451 "Unknown": (Re 7.3,. 74).. . 


4. . The accused was charged 'With and, as approved by the reviewing 

authorit.Y, convicted of forging three negotiable instruments, of making 
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.and uttering six worthless checks with intent to deceive n.nd fr,iudontly 

obtaining money in the total swn of $215.00 !-hereon., of mar-1.ng and 

u.t-l:1'ring two worthless checks in tte total sum of f~90. 00 ., and of pres

enting five fal.se and fraudulent claims against tae United states by 

omitting a dabit of a Class 11E" allotment in the sum of :)100.00 monthly 

from eac.11 of five pay and allowance account vouchers. The evidence 

fort he prosecution and the admissions of accased., both:'.in and out of 

court., clearly establish the commission of these offenses. Au the 

offenses involving forgery and issuance of viorthless checks grew out of 

various gambling transactions in which the accused participated during 

the month::; of Hay., July., November and December 1944. 


Tho three instruments v/bich accused for[:;ed in their entirety 
(two checks and a customer's draft) were made a-11d issued during various 

. poker gancs., being placed in 11the rotn and used· to draw pcl~er chiIB in 
the respective a.:.cunts of the instruments. The punported banks upon 
which they wera drai'VIl were non-existent c..,c.i fictitious· names were aff:.red 
as makers. Every necessary element of the offense of forgery was clear}y 
proved in each case (r:iCM., 1928., par. 149_:i). The· fact that the forged 
instruments were u.sed to cbttin poker chips is .nb defense. The accused 
fabricated the three checks and consequently is diarged absolutely with 
the kncwlccige of treir false and forged character.· The fraudulent intent 
of the accused is demonstrated by his putting the chec;ks into the "poker 
pot, n knowing that the winner or winners of the "pot" wouJd pick them 
up at too end of the game and negotiate thGI!! and knowing., too., that onzy 
if he (the accnsecl) should win., which he did not., would the spurious 
instruments be returned to him. 

Between 10 November and 18 December 1944., inclusive, accused 

'Wrote eight checks against h.ls checking account in the First National. 

Bank of Gurdon., Arkansas. Reference to the ledger sheet of :that ba"lk 

showing-the condition of the account of accused during thes~ months 

shows that on 7 November 1944 the balance credited to his account was 

$18 • .35, and that on 21 November 1944., ·it was $8.,35. Between these 

dates., accused made and passed five ch~cks in the total isum of $155.00 

(Specifications l-5., Charge II). on 24 November 1944., the balance in 

the account was $7.85. Before another deposit was credited on 5 Dec

ember 1944; accused made and passed two more checks, each in the sum 

of $50.00 (Specifications 6 and.?, Charge II). on 12 December 1944 · 

the balance was $.32.?5 and on ~8 December 1944 accused passed another 

check in the sum of $50.00 (Specification 3; Charge II). The balance 

on deposit ·was insufficient to pay B:fJY' of the eight checks upon the 


. respective dates of their issuance., except for the $15.00 check written 
on 16 t:ovember 1944 and then it would only have been honored if it had 
reached the µank a.l-iead of three earlier checks., any one of which would 
have completely exhausted the account. 

The· court and the reviewing authority in retaining in the 

findings the words •intent to deceive" .and "fraudulently obtain" as to 
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all Specifications ~~der Cho.rge II, except Sp:cifications 3 and 6, 

leave accused convicted not only of conduct unbecoming and officer and 

gentleman but also of the commissio:-i. of a criminal offense involving 

moral turpitude, that of passing worthless checks with intent to de

. fraud (GT'~ 249006 Verge.ra, 32 BR 5, 13). Was there sufficient evidence 
from Ylhicl1 fraud could properly be inferred or implied? The act of 
delivering a check, presently payable, in exchange for cash is in it 
self a representation that the check will be honored when presented for 
payment at the b:mk upon witlcll it is drawn. If Hie check is d:l.~honored 
beccuse. of lack of funds on deposit belonbing to th~ maker of the check, 
fraud may be implied from those facts alone (CM 2455Cfl Payne, 29 B!t 189, 
192). Accused admitted that he knew when he gave the checks that he 

· had insufficient funds on deposit to pa:y the checks. other evidence 
disclosed that he received cash for the checks described in Specifi 
cations 11 2, 4, 7 and 8. Clear and affirmative evidence that accus~d 
received cash from First Lieutenant Liberman, to whom he gave the check 
described in Specification 5, is lacki.ng. However, accused admitted 
that he gave .all of these checks under sirnilar circumstances and it wa.s 
shown that accused paid the amount cf that check in cash to the holder 
upon being notified that it had been c.ishonored. The inference is plain 
that he did receive. cash for this check, too. 

These checks were not thrown into a poker npot,11 as were the 
forged checks under Charge r. They were actuclly cashed. The fact that 
accused thereafter used the proceeds· to gamble does not in a:ny wa:y 
affect or alter the. character of his wrongful acts.· Under all the circun
stances, considering the issuance by accused of a large number of checks 
when he knew he did not have sufficient funds in the bank for the pa::,
ment of such checks and his utter indifference to the status of his bank 
account, the conclusion is warranted that he negotiated the checks with 
intent to defraud. 

-The checks involved in Specifications 3 and 6, Charge II, were 
given 'in paym~nt of gambling losses_ and. to pay a wager on a football 
game, respectively. The reviewing authority ·approved only so much of 
the findings of guilty 8.S involved findings of Guilty of wrongfully 
failing to maintain a sufficient bank balance to pay the checks, thus 
eliminating the element of intent to deceive or defraud. There was no 
proof that accused received cash or anything of value for these checks. 
The holder of the check given for the gambling loss t4stified that ac
cused paid him in full for that worthless check and accused himself 
testified that he had "taken up" all obligations incurred by these worthless 
checks. Upon this evidence, it was clear~· proper for the reviewing 
authority t.o eliminate intent to defraud from the fi!1dings as to these 
two Specifications (CM 2490o6 Vergara, 32 BR. 5). All elements of the . 
offenses which would bring them 'Within the purview of Article of War 95 
having been eliminated, the findin~s of guilty of Specifications 3 and 
6, Charge II, constitute offenses in violation of Article of War 96 only 
(Dig. Op. JAG 1912-401 sec. 453 (22); CM 248031 Raquet, 31 BR 81, 87). 
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several of the recipients of the worthless checks testified 

that accused had repaid them. Ti1e accused himself testified that Ile 

had tttaken upn a1J. of the bad checks. But subsequent reimbursemer.t 

is no defense (CE 237522 Duggan, 24 BR 31, 38) and does not affect t~1e 

fi:ldi~s d guilt., 


The evidence th~t accused ~~csented five false claims through 

his monthly pcy and aJ.lo'm\..'lce vouchers l'rom 3epteruber 1944 thr.ough and 

including January 1945 in 1,hich he omitted the Class 11 E11 allotmEfot of 

$100.00 per month to his bank is too clear to require any extended dis

cussion. The accused h.iJnsel.f testU'ied that in September 1944 he re

ceived a statement from his bank indicating that the allotment of $100.00 

a month (which he had originally made in January 1943) was still being 

rec~ived by the bank., although he states he undertook to cancel it in 

MS.rch 1944. But even after direct notice that he was receiving credit 

to his bank account in this manner., he £ailed to take any steps to cor

·	rect the situation. Hia culpable and inherently dishonest conduct is 
clearly established by his continued practice o£ submitting mo!lthly 
vouchers., certifying each of them as true and·, correct., n~e o£ which ccn
tained any reference to this $100.00 allotment. Though he knevr of the 
monthly pa;yments by the Goverrmient to his credit in September 1,44; he con
tiQued to collect $100.00 each month to which he was not entitled, and 
he did not discontinue the allotment until 8 March 1945. His excuse 
far this conduct -vtas that he did not have the money to repai the Govern
ment 'When he discovered that the allotment credits had been continued 
and that he wasafraid to mention it to tl,e Finance ~partment for that 
reason. He simply took to 'Wl'iting more checks and, in his own words., 

· gambling 'real. hard to get the money to pay the Government back•" It 
apr,ears from one of the pre-trial statements executed by accused and 
introduced in evidence that the accused repaid his nentire indebtedness 
to the Government on 4 June 1945. 11 The Finance Officer., Maxwell Fi~ld., 
testified that at the time of trial. the records of his df.'fice showed 

· that accused did.not 01'/9 the Government anything. Restitution is no 
.deferise add the findings or guilty are amply su~or~ed by the evidence. 

5. War. Department records show accused is 27 yearsd age and 

married. He is a high school gro.duate. In civil life he was engaged 

1n oil field construction an::i similar work frcm I{ay 19.38 to September 

1940. He served 1n enlisted status in the Regular Arrq from ~ Ocj;ober 

1940 to 26 August 1942, at v.hich latter date he was discharg~d to 

accept a commission 1n the Army of the United states. He was :immed

iately ordered ·to active duty as a Second Lieutenant, Infantry. He 

was promoted to J'lrst Lieutenant on 21 September 1943. On 1 ~cember 

1944 the accused was given a reprimand and ordered to pa.y a forfeiture 

of $50.00 of his ps;r as disciplinaey- punishment under Article of ilar 

104 for cashing two checks in the total sum o£ $90.00 withou~ ·having 


·-suf'fidient funds in the bank for the p~ent of such checks. · . .. . 	 .. 

' 6. 1be court was legally cous.tituted and had jurisdiction of 

the accused and the o£fenses charged. No errors injurio~ affecting 
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the substantial rights of the accused v,ere committed during the trial. 
In the opinion or the Board of Review the record if' trial is legally 
sufficient to support only so much or the findings or guilty or speci-. 
fications 3 3.ncl 6., Charge II., as involves findings or guilty of wrong
fully faillng to maintain a sufficient bank. balance to pay tho checks 
therein mentioned 1n violation or .Article or war 96, legally sufficient 
to support all other findings of guilty and legally sufficient to SUP"' 

port tm sentence and to warrant confirmation thereor. DLsmissal is 
authorized for violation or .Articles of War 9:3 atd 96 and mandatory 
upon conviction or violation of .Article of 1¥ar 95• 

. - ... {. "' 
____________, Judge Advocat,e.·. 

. ~ . - . ~ ..~a,Jud~ Adv~oate, 

Ji , ,JJ ~· 
~4114t/, Judge Advocate. 
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SPJGQ - CM 284149 1st Ind 

Hq ASF, JAGO, Washington 25, D. C • , <)..... ~ v,,..:.·: -~)'-'.•.' . f.; 

TOs The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion o! the Board of Review in the case of First Lieutenant 
Paul J. Bro,m (0-1291575), Air Corps. 

2. Upon tria.l. by general court-martial this officer ms found 
guilty of three Specifications involving forgery in violation of 
Article of War 93 (Specifications 1 through 3, Charge I), of eight 
Specifications alleging the making and uttering of eight worthless 
checks with intent to deceive ar:d ftaudulently obtaining money thereon 
in the aggregate sum of $305.00, in violation of Article of \Var 95 
(Specifications 1 thrrugh 8, Charge II), and of five Specifications 
alleging the presentation of false and fraudulent cla1ms against the 
United States by anitting a debit of a Class 1'E" allotment in the sum 
of $100.00 monthly from each of five pay and allowance vouchers, in 
viol.a.ti.on of Article of War 94 (Specifications 5 through 9, Charge III). 
He ns sentenced to be disnissed the service, to forfeit all pay arxi 
allowances due or to become due, and to be confined at hard labor at 
such pl.ace as the reviewing authority might direct for five years. 
The revielVi.ng authority approved only so much of the findings of guilty 
of Specifications 3 and 6, Charge II, as involvoo findings of guilty 
of wrongfully failing to maintain a sufficient bank bal&nce to pay the 
checks therein mentioned, approved the sentence, remitted three years 
of the confinement imposed, designated the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, as the place of confinement, and 
forwarded the record of trial for action under Article of War l.8. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Boa.rd is of the opinion tm t the 
record of trial is legally sufficient to support only so mch of the 
findings of guilty of Specifications 3 and 6, Charge II, as involves 
findings of guilty of wrong.fully failing to maintain a sufficient 
bank balance to pay the checks therein mentioned, in violation of 
Article of War 96, legally sufficient to support all other findings 
of guilty and the sentence and to warrant confirmatioo ·of the sentence. 
I concur·in ~hat· opinion. 

In the course of poker games with officers not personally 
lmoMl to the accused, in May and July 1944, at Montgomery, Alabama, 
the accused made three checks for $25 each, which he played into the 
games for chips, am lost. All three checks were signed with ficti
tious names· -and drawn on nonexistent banks. The accused testified 
that he intended to 11ta.ke up" the· checks later. Between lO November 
and 18 December 1944, inclusive, accused ma.de an:1 uttered eight checks 
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on his account in a bank at Gurdon, Arkansas, four for $50 each, two 

for $25 each, ai.e for $40, an1 one for $15, totalling $305. His 

account was insufficient to pay any of the checks in due course, as 

he knew. Six of the checks were cashed for the accused by other 

officers e.nd the proceeds expended in poker games. The checks in

volved in Specifications 3 and 6, Crarge II, were given for a past 

gambling loss an:i a lost wager an a football Efime, respectively. 

From l January 1943, the accused had an authorized Class 11 E11 allotment 

to his account vd.th his bank at Gurdon, Arkansas, which wa.a credited 

there each month until April 1945. Accused asserted that he directed 


. the cancellation of this allotmmt in Ma:r,:ch 1944, but the allotment 
remained in force on the records and in fact. The accused presented, 
certified, and received payment upon pay and allowance vouchers 
thrrugh the Finan::e Officer, Mlllrell Field, Alabama, ea.ch month from 
September 1944 to January 1945, :inclusive, all without reference to or 
deduction of his $100 monthly allounent, Ydlich he continued to receive 
at his home bank. He admitted that he learned in September 1944, 
that the allotment was still in effect, but testified that h~ then 
did not have the money to repay the Government for the overdrawn amounts 
arxi was afra.id to say anything about it, so let matters run and 
"gambled real hard trying to get the .money- to pay the Government back. 11 

Restitution to the Government and to the holders of the checks involved 
was ultimately made by or ai behalf of the accused. 

Ths accused is 'Z'/ years of age., married, in March., 1945. 

A child is expected. He comes from an Arkansas farm family of good 

repute and standing. During his commissioned service he hi.s received 

two per.t'orma.nce ratings of superior, six ·of excellent, and one of' 

satisfactor,. War Department records show that on 1 December 1944 


·accused. "Was reprimanded a.nd that a forfeiture of' $50.00 of hi1 pay 
11Qs imposed as disciplinary punishment under Article oi' War 104 for 
cashing two worthless checks in the total sum of $90.00. 

It appears that., with the possible exception of h1a poker 
game forgeries, the discreditable course of con:iuct of the accused 
arose cut of financial emba.r:r&ssmEnt originating in his gambling pro
pensitiee arxi in his misapprehension ccncerning the termination of 
his $100 monthly allotment to his bank, but after· carelessly expending 
for some months this extra money 1'hich he did not know that he had 
and to which he -was not entitled, he than, after discovery of that 
fact., resorted to his crurse of dishcnesty and deceit in the specious 
hope of restoring his. fortunes by gambling, lacking the moral courage 
to .face his predicament even to call upcn his father for the help 
which ultima. tely it appears that ha did receive frcm that sc.urce. 

-I recamnend the. t the sentence be confirmed., but that the for
!eitu.res be nmitted and, in the belief that promised supervision at 
the accused by worthy mmbers of his .£amil.y ldll accomplish his 
redem:pticn better than long ccnfinement in this J:&rticular case, 
I recomnmd tmt the period of confinement be reduced to ai.e year, 
that the sentence as thus modified be ordered executed, and that a 
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United States Disciplinary Barracks be designated as the place of 
coofinement. 

4. Consideration has been given to the followings matters in 
extenuation presented to the Boa.rd of Review by the wife and sister 
of the accused at oral hearing on 15 August 1945; a letter from the 
wife of the accused, dated 28 July 1945, addressed to the Pr~sidentJ 
a letter from the Hmorable John L. McClellan, United States Sena.tor 
from Arkansas, inclosing a letter dated .3 August 1945 from C. s. BrOYtll, 
father of the accused; another letter from c. s. Brown, al.so dated 
.3 August 1945, addressed to the Honorable J. w. Fulbright, United 
States Senator from Arkansas; a letter from the Honorable Oren Harris, 
United States Representative from Arkansas also inclosing a letter 
dated .3 August 1945 from c. S. Brown; a corrmunication from the Honorable 
George Grant, United States Reprtsentative from Alabama, dated 1.3 
August 1945, to the legislative and Liaison Division, War Department 
General Staff, bespeaking such lenient consideration for accused as 
possible; a letter dated 26 July 1945 from Mrs. Ethel King Barnett, 
mother-in-law of the accused, addressed to The Adjutant General, all 
referred to this office, and a letter dated 9 August 1945 .from Mrs. 
Barnett addressed to Lieutenant Colonel Fletcher R. An:lrews, ehairnan, 
Baud of Review No. 4, in this office, all such letters urging clemency 
in behalf of the accused. · 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recommmdation, should it meet with YOIJX approval. . 	 . 

'··~ ·\-.._ .............. ·- __ .) -"·
9 Incls :MYRON C. CRAMm 

l - Record of trial l&ljor General 
2 - Form of action The Judge Advocate General 
.'.3 - Ltr fr Mrs. Paul J. Brown 

to the Pz:esident, 28 July 45 
4 - Ltr fr Hon John L. McClellan, 

6 Aug 45 
5 - Ltr fr c. s. Brown to Hen J. 

W. Fulbright, .3 Aug 45 
6 - Ltr fr Hoo Oren Harris, 7 Aug 45 
7 - Cy ltr to Hon George Grant, 14 

Aug 45 
8 - Ltr fr Mrs. Ethel. King Barnett, 

26 July 45 
_9 - Ltr fr Mrs. Barnett, 9 Aug 45 

( 	Sen~nce confirmed oot forfe;:;;es Nnittted and confinel'Jl8nt redueed 
GCMO 4481 '21 Sept 1945)• · • 
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11AR IEPAR'.IMENT (279) 
, Army- Service Forces 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

SPJGH-0-1 284157 21 AUG 1945 
UNITED STATES 	 ) .mmmn <ENTER 


) 

v. 	 ) Trial by G.C.M., convened at 

) Fort Knox, Kentucky, 20 July 

Second Lieutenant ALBE.RI' J.) 1945. Dismissal, total for

WILIEY (0-1171841), Field ) feitures, and confinement for 

A.rtille ry. ) five (5) years. 


OPINION of the BOA...J:ID OF ffiVIEW 
TAPPY, GAHBIEIJ, and TIBVETH.AN, Judge Advocates 

l. The Board of Review has examined the record of tri~ in the case 
of the of:ffcer named above and submits this, its opinion, to '.lhe Judge 
Advocate General. · 

2. The accused was tried upon the following Olarges and Specifi 
cations, 

CHA.roE I: Violation o:f the 	58th Article of war. 

5fecificationt In ,that Second Lieutenant Albert J. Willey, Field 
. .Artillery, Armored O>mmand Officers Replacement Pool, AI111ored 

Replacement'. Training Center, did, at Fort Knox, Kentucky, on 
or about 1 February 1945, desert the service of the 'lmited 
states and did remain absent in· desertion until he· was appre
hende'd at Lordsburg, New Mexico, on or about 30 March 1945. 

CHARGE' II: Vi6lation of the 96th Article of War. 

~cification·l: In -that Second Lieutenant ilbert J. Willey, Field 
Artillery, Armored Command Officers Ieplacement Pool, Armored· 
Replacement Training Center, being indebted to E:otel Southern, 
Fort Snith, Arkansas, in the sum of $24.50 :for room and hotel 
services, which amount became due and payable about 14 February 
1945, did, at Fort Smith, Arkansas., from about 14 February 1945, 
to about 16 April 1945, dishonorably fail and neglect to pay 
said debt. 

Specification· 2: ·!n that Second Lieutenant Albert J. 1'll.lley., Field· 
.Artillery, A;rniored Conunand ·Officers B3placement Pool., .Armored 
Replacement Training Olnter, did, at Fort Knox, Kentucky, on 
or about 12 January 1945, w.i. th intent to defraud, wrongfully and 
unlawfully make and utter to Fort Knox Exchange, a certain check 
in words and figures as follows, to wit: 
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.;:;TI::.::1E~F=IRS~T_N~A~T:f-I.;;..ON'"""'AL-:-_BAN_K___DA'IE_ 12 J_an_·___l9~ . 
Name of Bank 

FT. SMITH I AFK. 
City or town 

Pay to the 
order of FT. KNOX EXCHANGE $ 55.00 

FIFTY FIVE & N0/100--------------------IX>LL.ARS 

For the purpose. of obtaining payment of this check I hereby 
represent that the amount stated therein is on deposit in said· 
bank in my name subject to this check and is hereby' assigned 
to the payee or holder_hereof 

/s/ ALEERI'. J. WILI.EYI 
. 0-1171841 2d Lt. F. A. 1/7?0 · 

and by means thereof, did fraudulently obtain from the said 
Fort Knox Exchange the sum of $55.00, la'Wf'ul money of the United 
States, the said Second Lieutenant Willey then "Well lmowing that 
he did not have., ~d not intending that he should have sufficient 
funds 1n the First National Bank at Fort smith, Arkansas, for 
payment of said check. · 

, Specification 3s Same allegations as Specification 2 except check 
dated 16 January 1945 and is in the · amount of $50. 

Specification 41 same allegations as Specli'ication 2 ·except check 
dated 19 January 1945 and is 1n the ~ount of $20. · 

Specification St' Same allegations as $pecli'icat1on 2 except check 
' dated ~o January 1945 and is in the amount o! ~o. · . 

Specification 6t Same allegations as Specii'ication 2 except check. 
dated 19 January 1945 and made and uttered to Fort Knox O.f'i'ioers 1 

Club in the amount of $10. · 
. 

Specii'ica'tion 7: Sama allegations as Specification 2 except (?heck. 
dated 20 January 1945 and made and uttered to Fort Knox Officers• 

. Club ill the amount of $10. · 

Specification 81 Sama allegations as Specification:.2· except check 
dated 25 January 1945 and· made ~,d uttered to Fort Knox Officers• 
Club in the amo~t of $10. 

. . 
Specification 91 same all!3gations as Specification ·2 except check 

dated 27 January 1945 and made and uttered to Fort Knox Officers• 
Club in the amount of $10. 
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Specification 10: Same allegations as Specification 2 except check 
dated 29 January 1945 andmade and uttered to Fort Knox Officers' 
Club in the amount of $10. 

Specification 11: Same allegations as Specification 2 except check 
dated 11 January 1945 and made and uttered to Jose Gonclaves in 
the amount of ~;;l.00. · 

Specification 12: Same allegations as Specification 2 except check 
dated 26 January 1945 and made and uttered to A. R•. T. c. Officers•. 
Mess in the amount of $38 .42. -~ 

Specification 13: same allegations as Specification 2 except check 
dated 3 February 1945 and made and uttered to the luchman Brothers 
C.Ompany in the a.mount of f~2.95. 

Specification 14: Sa.me allegations as Specification 2 except check 
dated 29 :March 1945 and made and uttered to El Hidaglo Hotel in 
the amount of ~21.12. · 

CHAIDE III: Violation of the 93,d Article of \Tar. 

Specification: In that Second Lieutenant Altert J. Willey, Field 
Artillezy, Annored Command Officers Replacement Pool., Armored 
Replacement Training Center, did, at Louisville, Kentucky, on 
or about 2 February 1945, feloniously embezzle by fraudulent]y 
converting to his own use a certain· check in words and figures 
as follows, to wit: 

iVA.R 
Finance Fort Knox, Ky., JAN 311945 238,266 

TJEAS~R OF THE UNI'IED STA'IES 

(SEAL) . 15-51 


Pay $***-144.Dollars and .70 cts $144.70 
To the , 
order of ***Nelson L. Ireland3HI* 

2d Lt. Inf. ARTC 

Vo. No. 

Object for which drawn: 
S iJ Spalia 
Finance Officer 

7485 
KOOW YOUR ENDORSER - JEQUIJE IIENTIFICATION 211,,402 

212-526 

of the value of $144.70, the property of tecond Lieutenant Nel
son L. Ireland, entrusted to him for Second Lieutenant Nelson L. 
Ireland by Lieutenant Thomas E, Gaynor. 
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By appropriate substitutions and exceptions accused plee.ded not guilty · 
to desertion but guilty to absence 'Without leave under Charge I and its 
Specification, pleaded not guilty to Specification 1 of Charge II and to 
Charge III and its Specification, and pleaded guilty to Olarge II and 
guilty to Specifications 2 to 14, inclusive, of the.t Charge except the 
-words 1twith intent to defraud" and 11i'raudulently. 11 He was found not guilty 
of desertion but guilty of absence without leave under (}large I and its 
Si:acification and guilty of all other Charges and Specifications. No 
evidence of any previous conviction was introduced. He was sentenced to 
dismissal, total forfeitures and confinement for twenty-five years. '.Iha 
reviewing authority approved the sentence but reduced the period of con
finement to five years and forwarded the record of trial for action under 
Article of war 48. 

). The evidence introduced by the prosecution is hereinafter sum
marized under appropriate heading indicating the Charees and Specifications 
to Ymich particular evidence is pertinent. 

!.• Charge I and its Specification. 

Competent morning report entries were adr.rl. tted in evidence 

establishing that on 1 February 1945 accused absented himself without 

leave from his organization at Fort Knox, Kentucky, and was subsequently 

confined in the station hospital, Icrdsburg, New :Mexico, on JO March· 

1945 (R. 14; Pros. Exs. ,1, 2). It wa.s stipulated by the prosecution, 

defense and the accused that the distance· bet~en Fort Knox and Lordsburg 

is 1800 miles (R. 14) • 


.£• Charge II, Specification 1. 

From 6 February 1945 through 12·February 1945, accused occu
pied a room in the Hotel Southam, Fort Smith, .Arkansas, having entered 
on the hotel register the names "Lt. and :Mrs. I.. J. Willey, Fort Knox, Ky." 
He behaved in no unusual manner during his stay at the hotel except that 
on 13 February 1945 he departed from the ·hotel with all of his personal 
effects without notifying the hotel authorities that he was leaving and 
without paying· his hotel 

, 
bill of $24.50 (R. 14; . Pros. Ex. 3). 

£• Charge II, Specifications 2-14, inclusive. 

It was stipulated by the prosecution, defense and the accused 
that the latter made and uttered· the following described checks to the 
respective payees thereof, re cei viilg in exchange therefor the f ollowing 

· consideration., viz (R. 14-18; Pros, Exs. 4-l6)t · 

Date of 
Check AmoJint 

Consideration 
Received · 

· · Dra-wee 
Bank 

2. 12 Jan 1945 $55 Ft Knox Exchange Cash lst·Nat.Bk. of 
Ft. Snith., ' Ark. 
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Date of Consideration Drawee 
Check .Amount Payee Received Bank~ 

3 16 Jan 45 $50 Ft Knox Exchange 01.sh 1st Nat Bank of 
Ft. Smith, !rk. 

4 19 Jan 45 $20 II It II 

5 20 Jan 45 $20 " n It 

6 19 Jan 45 $10 Ft Knox Officers• II II 

, Club 
7 20 Jan 45 $10 II " II 

8 25 Jan 45 $10 n 
II II· 

" If 

9 ·27 Jan 45 $10 
10 29 Jan 45 $10 II n " 

" 
·ll 11 Jan 45 $1 Jose Gonclaves " " 

12 26 Jan 45 $38.42 ARTC Officers' Credit II 

Mess 
l3 3 Feb 45 $22.95 Ri. ch.man Bros. Co. Ca.sh II 

14 29 Mar 45 $21.12 El Hidalgo Hotel " II 

It was furt1'!er ·stipulated that on the date each check (except El Hidaglo 
Hotel check) was drawn and uttered there v.ere insufficient funds on deposit 
in the drawee bank to cover it and that each check (except El Hidalgo Hotel 
check) was forwarded in due course to the dra"~e bank for payment but was 
returned unpaid be cause of insufficient funds. It was also stipulated by 
the prosecution, defense and the accused that if one Nat·Gan:anon mre present 
he would testify that the El Hidalgo Hotel check for $21.12 (Spec. 14) 
Rvt-a.s not deposited in due course for collection inasmuch as· word was re
ceived from the First National Bank at Fort Smith, Arkansas, that the 
account of the said Albert J. Willey had been closed January 26th" (R.14-18). 

£• Charge III and Specification. 

It Tra.B stipulated by the prosecution, defense and ttie accused 
that if First Lieutenant ~omas E. Gaynor "Piere present he would testi 
fy, that on 31 January 1945 he handed accused the monthly pay cheeks 
of all officers of Company D, 14th Annored Replacement Battalion, for 
delivery to the'officers entitled thereto. One of these checks was dated 
31 January 194.5, was dra1'1?l on the Treasurer of the United.States in the 
amount of $144.70, and was payable to Lieutenant Nelson L. Ireland· for 
whom it was intended (R. 19). It was further stipulated that if First 
Lieu~ant Nelson L. Irelm d 'Piere present he. "W:>uld testify that on 
1 February 1945 he asked Lieutenant Gaynor for his pay check and was 
infonned that all compaey officers I pi.y checks had been turned over to 
accused. Subsequent inquiry by Lieutenant Ireland revealed that all pay 
checks except his had beEin given to the company first sergeant. On 
3 February 1945, Lieutenatn Ireiand saw accused in Louisville and when 
he requested his ~ checlc accuselll stated he had mailed it to him the· 
day betore. Lieutenant Ireland the~ asked accused where he had been to 

. 
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which the latter replied that he had become drunk and had been 11all over. 11 

After stating that he was about to turn himself in at the canp accused 
hurried a.way through the crowded street. Lieutenant Ireland never re
ceived his pay check., never indoreed it and never received the proceeds . 
thereof (R. 19). A photostat of the check was received in evidence with
out obj3 ction (R. 19). On the reverse side the name· 11Nelson L. Ireland11 

appeared as the first indorsement and below it appeared the name 11Albert J. 
W.illeyn as the second indorsement and thereafter that of another indi
vidual as the last ~ndarsement (Pros. Ex. l ?) • 

4. For the defense it was stipulated by the prosecution, defense 
and accused that if :Major E. w. Williams,~ Chief of the Neuropsychiatric 
Section of t.~e Regional Hospital, Fort Kriox, were present he would testi
fy that a.i'ter observing accused from .'.30 .April 1945 to 9 1.fay 1945 he 'Was 
of the opinion that accused 11suffered from a hysterical amnesia.--a. loss 
of memory for a varying period due to enotional and not organic changes," 
that accused's nconflicts resulted from a combination of events producing 
an amnesia, during which time he connnitted offenses" and that accused 
"is mentally responsible for his acts and does recoenize rieht from 
wrong" (R. .20) • 

After full explanation of his rights accused elected to give swom 
testimony in his own behalf, the pertinent part of his testimoey being 
as follows: He was comr.dssioned 15 October 194.2 after completing Field 
Artillery Officer candidate school at Fort Sill, Oklahoma (R. 29). He 
was transferred to Fort Knox in November, apparently the year 1944. · Two 
months prior thereto 'While at camp Chaffee he commenced experiencing 
headaches and found that he was unable to remember matters he was exoected 
to teach. This condition persisted after his transfer to Fort Knox and 
because of it he felt he was incompetent to hold his commission and 
sought to resign (R. 21, 29). · 

Accused testified that he remembered being in charge of the pits 
on the rifle range around 1 February 1945 but remembered nothing thereafter 
until be was apprehended by a lieutenant oolonel and a first lieutenant 
in a hotel room he was occupying in Lordsburg, New Mexico. Be did not • 
remember how he lived or with whom he lived during his absence (R.21,2~6). 
After his apprehension he was hospitalized at the Regional Hospital, Fort 
Knox, and at Darnall General Hospital, Dmville, Kentucky. He claimed 
that the treatment he received had improved his condition (R;. 22). He 
had never before suffered from amnesia (R. 28). 

Although he recalled cashing some checks. at the Post Exchange and 
the Officers I Club, he could not remember uttering any of the individual 
cpec~s 'With which he -was charged except the check dated 26 January 1945, 
1n the amount of $38.42; which he gave to the officers• mess 1n exchange 
for a previous check he had utt.ered and 'Which had been n3turned because 
of insufficient funds (R. 21~23). ~ remembered that on one occasion he ' 
deposited $90 in the First National .bank of Fort Smith, Arkansas, but he 
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was unable to recall the date. He admitted that, according to his bank 
statement, he had a balance of but $10.10 on deposit in that bank on. 
10 Jarru.ary 1945 and he believed that statement to be correct (R. 26, 27). 

So far as Lieutenant Ireland 1s meek was concerned accused did not 
remember receiving it and the other checks for the company of:fi cers from 
Lieutenant Gaynor, did not remember disposing of any of them, did not 
:z:ecall speald.ng to Lieutenant Ireland on 3 Fe!1ruary 1945, in Louisville, 
Kentucky, and did not know who placed the purported indorsement of Lieu
tenant Ireland on that pay check (R. 25, 28, JO). 

Within a week or ten days prior to trial accused visited the fina...."lce 
office seeking pay due him Vlhich he intended to apply on the indebtedness 
created by his oorthless checks. He wa.s not paid, however, inasmuch as 
·u had not been deterr.:d.ned ilhether he was indebted to the United states 

because of the disposition made of Lieutenant Ireland 1s check (R. 31) .. 


5. fo rebut the evidence introduced by the defense, the prosecution 
presented testimony to show that Sergeant Aaron E. Holm, first sergeant 
of accused's organization, saw him and conversed 'With him al.most daily 
from Chrisbnas tillle 1944 to 1 February 1945 and observed nothing unusual 
in accused 1s behavior (R. 31., 32). Accused's platoon sergeant, Sergeant 
James M. Geeslin, was in daily contact w.i th accused for a month or six 
weeks and also observed nothing unusual in accused•s conduct (R. 34). On 
31 January 1945, the accused gave Sergeant Ho"lm the pay checks for all 
of the company officers of accused's organization except the check for 
Lieutenant Ireland. Accused stated at the time that he wouldd!liver 
Lieutenant Ireland I s check to him personally (R. 33). 

It was stipulated by the prosecution; defense•and the accused that 
if Captain Martin Grotjahn, Medical Corps, Darnall General Hospital, ~re 
present be ~uuld testify that after careful observation of accused for 

· a period of time after 9 May 1945, aboard of officers convened and 
found accused suffering from no such mental disorder as disqualified him 
from full military duty (R. 35; Pros. ,Ex. 18). It was similarly stipu
lated that if J5ajbr Wtlliam w. Davis, Medical C.orps, "Were present he 
would testify that a board of· officers observed accused at the Regional·· 
Hospital, Fort Knox, Kentucky, and on 26 June 1945, reported that accused 
'twas responsible for his actions and knew tm difference between right 
and wrong from 12 January 1945 to 26 June 1945" and "is mentally res
ponsible for his actions at the present time an9- knows the difference 
between right and wrong"(R. 35, 36; Pros. Ex. 19). 

6. !.• Olarge I and its SPecification. 

The evidence i'u1ly sustains the findings of guilty of the lesser 
included offense of absence without leave under this Qiarge and Spec:i.
fication and demonstrates that accused•s plea of guilty to that offense 
was not improvidently entered. Although accused contended that this 
absence occu?Ted 'While he vras suffering from amnesia there is substantial 
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evidence in the record establishing that such 'Vias not the fact. Accord
ingly, the matter of accused's mental condltion was for the c curt to 
detennine and it is vtlthout the province of the Board of Review to disturb 
the court• s findings thereon in view of the conflicting evidence (Dig. Op. 
JAG 1912-40, sec. 395 (36)) • 

.£.• Charge II, Specification 1. 

The failure of an officer to pay a debt constitutes a military 

offense if the officer's conduct w.i.th respect thereto is dishonorable. 

If the failure to pay a debt springs from an intent to defraud, deceive 

or to escape payment, as distinguished from mere financial inability to 

pay, the failure to pay is dishonorable (CM 25.3254, Robertson, .34 B.P.. 

321). Here accused furtively evacuated his roan at a hotel 'Without 

paying his bill and without advising-the hotel authorities that he was 

leaving. Clearly he intended to evade payment of his bill. The record. 

fully sustains the fi~dings of guilty of this Charge_and Specification. 


£• Charge II, Specifications 2-14 inclusive. 

The evidence and accused's pleas fully establish ·that he made 

and uttered thirteen· checks aggregating $278.49 in amount w.tthout having 

sufficient funds on deposit in the dra-wee bank to pay any one of the 

checks either "When uttered or when presented for payment. The only 

matter in issue is whether or not accused intended to defraud 'When he 

uttered these checks. These checks "Were all uttered during the period 

from 12 January·to 29 March 1945, twelve of them having been issued by 


.. 3 February 1945. On 10 January .1945 accused had a balance. of but $10.10 
in his account. In the face of such evidence the burden fall upon accused 
to establish that· dishonor of these cmcks resulted· from an honest mis
take rather than from.his own misconduct (CM 2803021 Nelson; 04 249232, 
Nerren, 32 B.R. 95, 3 Bull. JAG 290). ·He sought to explain his conduct 
by contending that he suffered from amnesia at ·the time these checks 
mre uttered. ·· However, there wia.s. abundant evidence to demonstrate· that 
such was not·. the fact and the court was warranted in .. so concluding. 
Having failed satisfactorily to· explain his conduct, the only reasonable 
conclusion lef't for the court to. draw was that accused was content to 
issue all of these checks 'With complete disregard as to the adequacy 
of his deposits to cover hhem. Such reckless indifference as to the 
sufficiency of his bank balance brands accused's conduct as fraudulent 
in uttering these checks {O,f 270061., Sheridan; CM 280,302., Nelson). 

The eyidenoe offered under Specification 14 of this Charge II indi
~tes that the check for $21.12 given to El. Hidalgo Hotel was not pre
sented for payment. because the hotel had received infonnation "that accused's 
account in the dra'l'lee bank had been closed on 26 January 1945. 1hi s 
evidence as to the condition of accused's bank account was hearsay· and 
accordingly can receive no consideration upon review of'1his record•. Were 
there nothing else in the record of trial we would be compelled to 
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disap~rove the court's findings of guilty of.this Specification for lack 

of proof of the condition of accused's bank account on 29 March 1945 when 

this check was uttered. Ho?.ever, by his plea accused adraitted he had 

insufficient funds on deposit to pay this check both when it was issued 

and when presented for payment. Accordingly, only the·issue of fraud was 

presented to the court uhder this Specification 14 and, as shom above, 

we cannot say that the court incorrectly determined that issue. 


£• Charge III and Specification. · 

Under this Charge and Specification it is'alleged that accused 

embezzled Lieutena.~t·Ireland1s pay creek for $144.?0. Accused had pos

session of the check, evaded delivery of it to Lieutenant Ireland and 


. in fact never did deliver it to him. Lieutenant Ireland 1s name was forged 
as the first indorsement on the reverse side of the check and :immediately 
belcnr. it appears the na.r:ie of accused as second indorser. Having before 
it thirteen examples of accused's sienature as they appeared upon various 
checks (Specil. ·2-14, incl., Chg. II), the court was entitled to compare 
his known signatures 'With too second indorsement en Ll.eutenant Ireland's 
check and conclude therefrom as a matter of fact whether or not such 
indorsement had been written by accused (<X 280627, ~. The obvious 
similarity in ha.~dwriting compels us to conclude that the record sustains 
the court's determination that accused signed his name as second indorser 
on Lieutenant'Ireland1s check. From these facts the only reasonatle in
ference to be dra"M'l is that accused wrote, or knowingly procured another 
to write, Lieutenant Ireland 1s name·on this check and that he thereafter 
placed his own indorsement below it. Vrith a third indorsement appearing 
below that of accused lit can only be concluded that accused negotiated 
this check to another. All this was done 'Without the authority or approval 
of the payee of the check. AccordilJJY, this evidence fully sustains the 
court's oonclusion that accused embezzled this check by fraudulently con
verting it to his Ol'/Il use. It was unnecessary to present any evidence 
to show that collecti-0n "Was in'fact made upon the check. Mere negoti 
atfon of the check by accused to a third person establishes accused's con
version of it' to his own use. '.Ihe evidence sustains the findings of 
guilty of this Olarge and Specification. 

7. Accused is 31 years of age. War Tupartment records reveal that" 
following graduation .from high school in 1932 he was employed as an auto-· 
mobile mechanic until September 1940 when he enlisted in the'Regular .Army. 
On 15 October·19421 he was cannnisssioned a second lieutenant, .Army of the 
thlted states, after successfully completing the course of instruction at 
the Field -~illery l.chool, Fort Sill, Oklahoma • 

.. , . 

8. The court was legally constituted and had jurisdiction of the· 

accused and the offenses. No errors injuriously affecting the· sub

stantial rights of the accused wex:e· committed during the trial. In the 
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opinion of the Board of· Review the record of trial is legally sufficient 
to support the findings of guilty and the sentenoe as approved by the 
reviewing authority and to warrant confirmation of that sentence. Dis- · 
missal is authorized upon conviction of a violation of Article of War 581 
Article of War 96 or Article of War 93, 

~- ~l..h"~Judge Advocate, 
. -··-y 

,Ut&·ru« /4 L~dge Advocate. 

- ~.Judge Advocate, 
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SPJGH-Cli, 2841.57 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated I,=ay 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Second, Lieu

tenant Albert J. Willey (0-1171841) , Field Artillery. 


2. Upon trial by general court-martial this officer pleaded 
,guilty 	to and was fowid guilty of absenting himself without leave from 
1 February 1945 to ,30 March 1945, in violation of Article of 1iar 61 
(Chg I, Specification); was found guilty of dishonorably failing to 
pay a debt of ~24.50 and of fraudulently making and uttering thirteen 
~orthless checks a~gregating $278.49 in amount, all in violation of. 
Article of ~·1ar 96 (Chg II, Specifications 1-14 incl.); and was found 
guilty of embezzling a certain check in the amount of $144.70, in vio
lation of Article of i'iar 93 (Chg III, Specification). He was sentenced 
to dismissal, total forfeitures and confinement for twenty-five years. 
The reviewing authority approved the sentence but reduced the period of 
confinement to five years and forwarded the record of trial. for action 
under Article of War 48. · 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence as approved by the reviewing authority and to warrant 
confirmation of the sentence. I concur in that opinion. During the 
period from 12 January 1945 to 29 March 1945, accused fraudulently 

.made and 	uttered thirteen checks aggregating $278.49 in face amount and 
received cash or credit therefor without having sufficient funds on 
deposit to pay any of the checks (Chg II, SP-3cifications 2-14 incl.). 
He absented himself without leave on 1 February 1945 and remained absent 
for a period of eight weeks and two days until apprehended on 30 March 
1945 some 1800 miles from his station (Chg I, Specification). On 
6 February 1945, during his unauthorized absence, he dishonorably failed 
to pay a hotel bill of $24.50, secretly evacuating his room without 
noti!ying the hotel authorities (Chg II, Specification 1). Sometime 
around the first of February 1945, he embezzled another officer's pay 
check for the month of January 1945, in the face amount of il44.70, 
indo~ing it under the forged signature of the payee and thereafter 
negotiatin.g it (Chg III, Speci~~cati,9n). . . - ........ 

I recommend that the sentence as approved by the reviewing 
authority be confirmed but that the forfeitures be remitted, that the 
sentence as thus modified be carried into execution and that a United 
States Disciplinary Barracks be designated as the place of confinement.' 

' 

11 
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4. Consideration has been given to a letter from Congressma:q. · 
Frank L. Chelf, dated 8.August 1945, to a letter from Senator Glen H. 
Taylor, dated 12 August 1945, and to the inclosures accompanying these 
letters, all of which are transmitted herewith. · 

5. Inclosed is a form of action designed to carry the ab9ve recom
mendation into effect, should such recommendation meet with your approval. 

4 	Incls MYRON C. CRAMER 
1. Record of trial Liajor General 
2. 	Ltr fr Rep Chelf, The Judge Advocate General 


8 Aug 45 w/incls

3. 	Ltr fr Sen Taylor, 


17 Aug 45 w/incls

4. Form of action 

( 	Sentence as approved by reviewing authority is cor,!1l'Md, but 
far:felta.ns &N relli.tted.QQI)4J2,2811111945)e 

http:far:felta.ns
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WAR DEFARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Wasr..ington, D. C. 

SPJGN-C11 ~4190 
) 27TH HEAWUARTERS & HEl,l..(.JUAflT~RS LE

UNITED STATES ) TACHt:ENT, SPECIAL 'l'ROOPS, 2N:iJ ~:U£Y 
) 

v. ) Trial by G.c.~., convened at Fort 
) Bragg, North Carolina, 10-12 

First Lieutenant MEYER J. ) July 1945. Dismissal, total for
. ABGOTT (O-ll82046), Field ) feitures and confinement for five 
· Artillery. ) (5) years. 

;. OPINION of the BOARD OF H.EVIEVf 
LIPSC01IB, 0 1 COTu'NOR and 1IORGAN, Judge Advocates 

1. Too Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifi.;. 
cations: 

CHARGE I: Violation of the 93d Article of War. 

Specification 1: In that 1st Lieutenant Meyer J. Abgott, did, 
at Fort Bragg, North Carolina, on or about 9 March 1945, 
with intent to defraud falsely make in its entirety a cer
tain check in the following words and figures, to 'Wit: 

"Fayetteville, N. c., Iviarch 9 1945, No. 127. 

First Citizens Bank & Trust Co. 

Pay to the order of Cash m5 00/100 Dollars 

(signed) Harold A. Cohen, 0-543770 
.t. 

1st Lt 560 FA Bn" 

which said check was a vrriting of a private nature which 
ll'ight operate to the prejudice of another. 
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Specification 2: In that 1st Lieutenant Meyer J. Abgott, did., 
at Fayetteville, North Carolina., on or about 13 March 
1945 with intent to defraud falsely., make in its entirety 
a certain check in the following words and figures., to 
wit: 

"Fort-Bragg, N. C. March 13 1945 · No. 
66-931 

First Citizens Bank & Trust Co. 

Pay to the order of Cash 

Twenty-five and no/100 ••• lblla.rs 

(signed) Harold A. Cohen 0~543770 

l~t Lt. 560 F.A. En" 

which said check was a writing of a private nature which 
might operate to the prejudice of anotr.er. 

Specification 3: In that 1st Lieutenant Meyer· J. Abgott, did, 
at.Fort Bragg, North Carolina., on or about 14 March 1945, 
with intent to defraud, falsely make in its entirety, a 
certain check in the following words and figures, to wit: 

"Fayetteville N. c. March 14 _1945 No. ____ 

First Citizens Bank & Trust Co.· 

Pay to the order of Green C]e a.ning Company. $25 00/100 

Twenty-Fiva and No/100 :collars 

(signed) Albert D. Neusbaum, 0-1174766 

1st Lt 560 F. A. Bn.n 

which said check was a writing of a private natur~ which 
might operate to the prejudice .of another. 

Specification 4: In that 1st Lieutenant Meyer J. Abgott, did, 
at Fort Bragg, North Carolina., on or about 12 March 1945, 
with intent to defra.ud,.falsely make in its entirety a · 
certain check in the following words and figures, to wit: 

"F~yetteville, N. c. ¥iarch 12 1945 No; 66 - 833 
5 

First Citizens Bank & Trust Co. 

I : .i~ 

2 
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fey· to the Order of Ft Bragg Post Exchange i20 00/100 

Twenty and No/100 ------ Tollars 

(signed) Harold A. Cohen 0-543770 

1st Lt. 560 F.A. Bn. 11 

which said check was a writing of a pr.i.. vate nature which 
might operate to. the prejudice of another. .• 

Specification 5: In that 1st Lieutenant L'ieyer J. Abgott, did, 
at Fayetteville, Korth Carolina, on or about 10 lLarch 1945, 
with intent to defraud, falsely make in its entirety a 
certain check in the following words and figures, to wit: · 

No.___11 Fort Bragg, N. c. .i:.:arch 10 1945 

First Citizens Bank & Trust Co. 66 - 931 

Pay to the order of_____iio___..y_al___Je__w__e~Je.....;c.r....s__$12 25/100 

Twelve and_2_.5'""/-"'l'--O_O___lbllars 

For ___ (signed) Albert D. Neusoaum O-ll?4?66 

1st Lt 560 F.A. Bn. 11 

which said check was a writing of a pr.i..vate nature which 
might operate to the prejudice of another. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: On 9 Jl:arch 1945, uttering as true and genuine 
the check described in Specification 1, Charger. 

Specification 2: On 13 March 1945, uttering as true and genuir,e 
the check described in Specification 2, Charger. 

Specification 3: On 14 liarch 1945, uttering as true and genuine 
the check described in Specification 3, Charger. · 

Specification 4: (Flnding of not guilty). 

Specification 5: (Finding of not guilty). 

The accused pleaded- not guilty to all Charges and Specifications. He was 
found not guilty of Specifications 4 and 5 of Charge II; guilty of Speci

3 
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fication 5 of Charge I, except the figures anq words 11 560 F. A. Bn", 
substituting· therefor the figures and words "576 F. A. Bnl'; and guilty 
of all other Specifications and the Charges. Ee was sentenceci, to be 
dismissed the service, to forfeit ali pey and allowances ciue or to be

' 	 come due, and to be· confined at hard labor, at such place as the re
viewing authority might ciirect, for five years. The reviewing auth:>rity 
approved the sentence and forwarded the record of trial for action Wlder 
Article of War 48. 

3. The evidence for the prosecution shows that the First Citizens 
Bank & Trust Company is a bank:ine corporation with establishments in 
Fayetteville and Fort Bragg, North Carolina (R. 15, 21, 54). The ac
cused's accoW1t, which was in the Fayetteville Branch, was closed at his 
instance during the latter part of Februar,y-, 1945 (R. 56). On 9 march 
1945, an officer presented himself at the Fort Bragg Branch and by using 
an 11 old stile AGO card", which was folded so as to reveal only the name 
and serial number, identified himself as Harold A. Cohen. He presented 
a check signed in that name, dated 9 March 1945, made to the order of 
cash in the amount of 075.00, and dravm on the Fayetteville Branch. Mr. 
James A. Baker, Cashier, examined the check, which had not been written 
in his presence, and, finding that the signature of the maker 11 compared 
favorablyf1 with that appearing on the identification card, cashed the 
check. He identified the accused at the trial as the person who had 
presented himself as Harold A. Cohen (R. 15, 16, 20, 22, 23, 25; Pros. 
Ex. 3). The.check was returned unpaid by the drawee bank (R. 17). 

Around two o'clock on the afternoon of 10 March 1945 an officer 
in "dress uniform", purchased a ''billfold" and "finger nail file clip" at 
Royal Credit Jewelers in Fayetteville. He identified himself, by use of 
11dog tags", as Albert D. Neusbaum and in that name executeci and presented 
a check for ~;12.25 in payment of the merchandise. The check was written 
on the Fort Bragg Branch of the bank above mentioned and was dishonored 
upon presentment, there being no account in the name of Neusbaum (R. 20, 
22; Pros. Exs. 1, 2, 9). WI.I'. Elwood D. Moore, the jewelry store clerk 
who dealt with the accused, observed nothing "peculiar" about the manner.. 
in !fhich the check was written. On 25 March 1945 Mr. Moore, accompanied by 
Sergeant Aaron LeWinter, Military Police Detachment, arrl "a Ueutenant11 , 

went to Fort Bragg and, after suggesting that the accused change from 
"fatigues" to his "blouse and pinks", identified him as the officer who 
negotiated the check in the name of Albert D. Neusbaum (rl. 76-79; Pros. 
Ex. l}. 	 . 

On 12 March 1945 Miss Wanda McLeod, an employee in the Post Ex
change at Fort Bragg, cashed a check for an officer, after first obtaining 
the approval of Mr. George E. · Russell, Assistant Manager of the Clothing 
Department. Mr. Russell, who at the time noticed the accused standing at 
the nearby "insignia counter", concluded that the check was cashed at his 
behest (H. 35, 36, 39, 40, 211). Russell did not see the execution of the 

4. 
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check nor did he see the salesgirl deliver the currency to.anyone 
and he admitted that he was uncertain as to the identity of the person 
whom he had previously identified as the accused (R. 40, 45, 47, L+B). 
It was stipulated that Miss McLeod was unable to point out the accused 
as '!:,he person who negotiated the check (R. 47, L+8, 211). · The instrument 
was made ~to the order of the Fort Bragg Post Exchange in the amount of 
~20.00, was drawn on the Fayetteville Branch of the bank mentioned, and 
was signed nP.arold A. Cohen, 0-543770, 1st Lt., 560 F.A. Bn. 11 (fros. Ex. 4). 

On 13 March·1945 a check for ~25.00, drawn on the Fort Bragg 
Branch; and signed in the name of Harold A. Cohen, was presented to Mrs. 
Kathryn Service, the teller of the aforesaid bank at Fayetteville. After 
obtaining authority from Mr. G. B. Brantley, an official of the bank, 
as. Service cashed the checl{ (R. 50-52; Pros. Ex• 5). Sha was unable 
to state that the accused was the person who presented it, but Mr. 
Brantley, who "looked up and recognized the party", was positive in-
his identification (R. 52, 54, 56, 211). Mr. Brantley as·serted that 
the accused wor.e a helmet and was dressed "kind of in fatigues" (R. 16). 
On the follovd.ng day the check was again brought to the attention of iJr. 
Brantley, who, recalling that he had seen the officer in question at the 
home of Mr. Louis Green, obtained from him the name of accused (R. 52., 
57-59). The check-was returned unpaid by the drawee bank (R. 22). 

On the afternopn of 14 March 1945 an officer executed and 
cashed a check for ~25.00, drawn on the Fayetteville Branch, and signed 
in the name of Albert D. Neusbaum, at the office of·Green Cleaning 
Company, Fort Bragg (R. 65, 66, 69; Pros. Ex. 6). According to Mr. . 
Gilbert M. Honeycutt, the officer in question, whom he identified as the 
accused., wrote the check in a "normal manner", while "standing up and 
leaning over on the desk". No "peculiarity" was observed. The witness 
recalled that the accused was dressed in "fatigues", but did not remember 
whether he wore a raincoat (R. 65, 66, 69, 70, 71). Mrs. Leona Farrell,. 
an employee of the cl~aning. company, to whom ~e check was presented was 
unable to identify tlie accused as the person involved (R. 210) • 

.turing the course of the afternoon of 14 March 1945 several per
sons gathered at the office of Lieutenant Colonel Hayes, Commanding Officer 
of the 538th Field Artillery Battalion, Fort Bragg,,in an effort to establish 
the identity of the maker of certain of the checks above mentioned. Among 
those present_ were Mr. Baker, Mr. Brantley, Mr. Russell, Corporal LeWlnter, 
and a Lieutenant Byers (R. 19). As the group walked into the Headquarters 
Building, Mr. Brantley recognized the accused "from his back" and called 
the accused I s presence to. the attention of l\1r. Baker (.It. 53). About an 
hour later Mr. Baker identified the accused as the latter walked into the 
orfice 11along vd th sever~1 others" (R. 20). On the following moI'ning 
ce'rtain members of· the group again met in the Headquarters office for the 
purpose of obtaining samples of the ·accused's handwriting (R. 20-21). 
Ai'ter Lieutenant Byers explained the meaning and effect of Article of War. 
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24 and after the accused had indicated reluctance to provide handwriting 
specimens, Lieutenant. Colonel Hayes advised the accused 'that 11if he was 
innocent he had nothing to lose by signing the checks but that if he 
was guilty he would be doing a foolish act by signing them11 • - Stating 
that he "knew he was innocent so he .didn I t mind . signing i~ * *", the 
accused wrote on several blank checks the names ·of Harold A. Cohen and 
Albert D. Neusbaum (R. 20, 21, 72, 82; ~ros. Exs. 7, 8). These hand
writing specimens were submitted to the laboratory of the Federal Bureau 
of Inve&tigation (R. 73)~ 

Mr. Joseph L. Pennington, a special agent of the Fed~ral 
Bureau of I~vestigation, who was shown to be trained in the comparison 
and identification of handwriting, was permitted to testify as an expert 
witness on that subject. He testified that he had colTipar'ed the four 
checks riescribed in Specifications 1, 2, 3, and 4 which were signed in 
the names of Albert D. Neusbawn or Harold A. Cohen with sarrple signatures 
of those two names written by the accused and in his opinio,n the four 
checks in' question were all written by the same pers·on (R. 94-96; Pros. 
Exs. 3-8). In expressing his opinion that the accused had written all 
of the four checks in ~estion, Mr. Pennington pointed out nine points 
of sirnilari,.'iy between the sample signatures and the signatures in issue. 

A search of the accused's quarters, including "barracks l;>ags, 
shelves, cupboards, clothes", failed to disclose the leather wallet and 
nail clip which, according to Mr. Moore, had been purchased at the Royal 
Credit Jewelers, and no identification cards or Ddog tags", bearing the 
names of Harold A. Cohen or Albert D. Neusbawn, were found {R. 77). 
These names did not appear on the Off~cers I Directory of· the XXXII Corps 
Artillery or of Pope Field., Fort Bragg., and the records of the First 
Citizens Bank & Trust Company,."both at Fayetteville and Fort Bragg, re
vealed no such depositors (R. 20, 54, 115-119). 

4. The accused, after his rights relative to· testifying or remaining 
silent had been explained to him, elected to make a sworn statement in 
his own behalf. His testimony consisted of a brief' description of his 
military record, an unequivocal denial of' the offenses alleged, and, by 
way of alibie., a rather detailed account of' his activities at the time the 
crimes were allegedly committed. · 

He had served overseas as an enlisted man from February, 1942, 
to February, 1943, when returned to the United States to attend Officer 
.Canriidate School. Since receiving his commission in May, 1943, he was 
stationed at Fort Bragg, North Carolina (R. 126). · 

'. . 
. . . 

At about 7:30 ..o'clock on the morning of 9 March 1945, · he·went 
from his home in Fayetteville to his organization at Fort Bragg. His 
battalion had been alerted for overseas service and, as •Packing and , 
Crating Officer", ha spent the rooming supervising the loading of' boxes and 
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in compiling certain records needed immediately by Warrant Officer 
Buffone, Battalion 11S-4". The accused worked that day with Mr. Buffone, 
Major Albers, ancl. three or four enlisted men. In the evening he at-,, 
tended a 1!arewell party at the Gunners• Lodge" with several other of
ficers. At no time during the day of 9 :March did he see Wir. Baker 
or visit the Fort Bragg Branch of the First Citizen's Bank & Trust 
Company (R. Dl, 132). The accused pointed out that, as custodian of 
the 100th Division Artillery lless Fund, he had made deposits in the 
Fort Bragg bank, and "from eight to ten occasionstt had dealt with Mr. 
Baker, who thus had ail; opportunity to observe him and to be'c!oma familiar 
with his signature (R. 128). 

The accused's ~1fe recalled that he returned home at about 
2 :00 o 1 clock on the afternoon of 9. March and that they attended the " 
11Battalion farewell party" that evening (R. 175, 176). 

The accused, in recounting the events of 10 March 1945, stated 
that he dressed in O.D. uniform, went to Fort Bragg in the early morning, 
attended a gymkhana "between the battalions that were leaving", and., al:x>ut 
11:15 a.m•., returned to his home in Fayetteville. Arter lunch he put on 
a necktie and overseas cap and, at about 1:00 o'clock, went with his wif'e 
to 11Fleishman 1 s Store" to purchase a pair of boots. They then walked to 
11 The Jewel Box" for the purpose of saying goodbye to Mr.. Louis Green, the 
proprietor., for whom Mrs. Abgott had -worked (R. 142, J.43) •. The accused 
was able to make purchases at a discount at The Jewel Box but had never 
b::rnght anything at Royal Credit Jewelers, wliich also was owned by Mr. 
Green. The accused had no occasion to make the purchases related by Mr. 
MooN. He already had a good wallet and could not use a 11:fingernail 
clip" since contracting a skin and nail infection while overseas (R. 143, 
144, 166). He referred to the fact that the search of his peraon made a 
few days later by Corporal LeWinter failed to disclose these items or any 
identifying cards or tags bearing the names of Cohen or Neusbaum (R. 144). 

Both Mr. Green and the accused's wife testified concerning the 
visit to The Jewel Box at about 2:00 0 1clock on the afternoon of 10 
Uarch. Mrs. Abgott added that the accused then accompanied her to the 
Jacqueline Beauty Shoppe and waited while she had her hair combed, that 
they attended the movies at the Colony Theatre, and, in the evening, joined 
friends at the Fort Bragg Officers• Club. She was in the presence of her 
husband continuously after noon on 10 March and was positive in her assertion 
that he did not visit Royal Credit Jewelers (R. 172-175). 

• Lieutenant Lonald c. Wilson., the officer who investigated the 
charges, p.escribed themmnsr in which Mr. Moore., the jewelry store em
ployee., identified the accused. Mr. Moore was directed to walk the length 
of the 11 Group Headquarters Building" and to point out the person ,mo made 
and presented the check•. Viben he' failed to recognize the accused, who was 
sitting with two enlisted men in the "back room", LeWinter took Moore 
aside into "Colonel Buckley• s room". When they emel'.'ged, Mr. Moore suggested 
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that the accused dress in 11blouse and pinks11 aoo, upon his complying, 

identified him as the officer who mane and cashed the check at Royal 

Credit Jewelers (R. ~90, 191). ' 


( 

As for the events of 12 March 1945 the accused testified that 
he, .after. meeting his wife about noon at the Fort Bragg bus station., 
walked to the Post Exchange., made several purchases., and then went into 
the 11officers' section" in search of insignia. They had lunch at the 
"Main Post" and returned to the bus station (R. 141). He did not cash 
a check at the Post ~change or at any other place that day. Mrs. Abgott 

•corroborated 	this testimony in practically every detail (R. 176). Lieu
tenant Wilson indicated that during his investigation he was impressed 
by Mr. Russell's hesitancy and uncertainty in identifying the accused as 
the officer at whose instance the check was cashed at the Post Exchange 
(R. 187). 

On Tuesday, 13 March 1945, the accused., Vii.th the pennissi.on of 

his Commanding Officer, remained at his house to assist with the moving 

and packing of his household effects. He slept late and, when Mr. Mason 

and the other "movers" arrived., was still in pajamas and bathrobe. The 

work required over an hour's time and, after the men departed around 

11:15 or 11:30 o'clock., the accused dressed, "had ·something to eat", and 
went to t.ne ~stem Radio Store to get a radio which had been left there 
for repairs by a Captain B. D. Stone.· Finding that the radio was not 
ready for delivery., he walked toward the bus station to obtain transporta
tion to Fort Bragg. He hailed two officers of his organization who passed 
in an A.rrr;f vehicle· and went w.ith them to 11 the Armory".,. the Coca-Cola 
plant., the place of business of A. M. Fleishman, the liquor store., and 
last of all to Fort Bragg., arriving there about 1:15 o'clock. That 
afternoon the accused participated in the "final review" parade. At no 
time during the day did he enter the bank in Fayetteville (R. 133-135). 
Before his account was closed about 7 March 1945 he was often in the. 
bank and., at least "ten ti.mes", had transacted business with Mr. G. B. 
Brantley., with whom he had become rather well acquainted., for both :Mrs. 
Abgott and Mrs. Brantley worked together for Mr. Green at The Jewel Box 

· (R. 121, DO., 178). The accused and his wife had been together "very 
often" in the bank at Fayetteville (R. J..78) •. She, too, recalled that 
their furniture and other effects were moved on the morning of 13 March 
1945 and that the accused., when he left the house dressed in O.D. uniform., 
stated his intention to obtain Captain Stone's radio (R. 179). The re
cords of Eastern Radio Supply revealed that the radio in question was at 
the repair shop from lO March until 14 March (it. 160) • 

.• . 

Mr. Douglas E. Mason·and Mr. Charles Holleman., the "movers" re
ferred to, testified that upon their arrival at the accused's house on the 
morning of 13 March they found him dressed in bathrobe and pajamas. The 
task of packing and removing the furniture and other effects required more 
than an hour and the 1f0rkmen left the house between.10 and 10145 o 1clcck 
(R. 181-184)• 

a 
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Ur. James E. McDavid, teller at the bank in Fayetteville, who 

verified the fact that accused's account had been closed on 7 ;;farch 

1945, did not see him in the bank on 13 March 1945 (R. 206). 


The accused, according to his testimony, went to Fort Bragg 

at about 1:00 o•clock on the morning of 14 March 1945 and spent several 

hours arranging for baggage cars in which to pack 11 T-A-T equipment". 

He supervised the delivery of the equipment from the battery areas to 

the railroad cars and,.from 1:00 to 4:00 o'clock that afternoon, worked 

with Corporal Rubin in the preparation of bills of lading. '.i'hen he left 

his office at the motor shop, it was only for ten or fifteen minutes to 


.visit the various battery supply rooms (R. 136, 137). Rubin, now a 
Staff Sergeant, supported the accused in his statement that the two 
worked together for several hours on that rainy afternoon (Def. Ex. O). 
At about 4:00 o'clock the accuseciwas called to Uajor Ledford 1 s office 
where he was confronted by Mr. Brantley, Mr. Baker, Mr. McDavid, and
Mr. Honeycutt, all bank employees (P.. 137). The accused recalled that 
it rained dUl'!lng the afternoon and evening, a fact which was verified 
by the records at the Pope Field weather station, and he wore a raincoat 
that day (R. 140, 202). He denied ever being in Mr. Honeycutt I s presence 
at Green Cleaning C!)mpany (R. 135). With respect to tha latter's testi 
mony that the check given to Green Cleaning Company was written in a "normal 
manner", it was shown that the accused wrote naturally with his left hand 
(R. 135). The specimen written by his right hand was ineptly done (Def. 

Ex. M). 


Considerable evidence as to the good character of accused was 

introduced by the defense. The following citizens of Buffalo, New York, 

attested to his trustworthiness, honesty, deperrlability, patriotism, repu

tation, and good standing in his home city: 


Harry J. Forhead, neferee, New York Department of Labor (R. 163). 

Patrick J. Keeler, Judge of the City Court (R. 164). 

Thomas v. Meegan, Chief of City Detectives (R. 164). 

Michael T. Sullivan., Attorney at Law (R. 164). 

Bertha P. Roetter (R. 171). 

Arnold H. R:ickler., Attorney at Law (R. 171). 

Jo:q.n D. Hiller, Chief Judge, City Court (R. 172). • 

Alfred R. Racini, Assistant Ili.strict Attorney., Erie County (R. 204). 

John C. Montana, President, Van Dyke Taxi and Transfer (R. 205),. 


By stipulation it was shown ·that Lieutenant Colonel l!:. T. Hayes, 
Commanding Officer of the Battalion of which the accused had been a mem
ber since 1 October 1944.,twould testify that the accused had pe;-formed his .. 
assigned duties in a superior . manner, that "nG:ither officially or sociaJ.l.yll 
had he committed any acts which would reflect on his standing as an o!fi- · 
cer or gentleman, and that he ,vould be welcomed to "my command as an · 
officer at any ti.me" (R. 163). · · 
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Major Raymond H. Albers and Captain B. D. Stone, officers under 
whom the accused had served, found his integrity,"honesty, character, and 
trustworthiness ttof the highest order". Both would be glad to hare him 
back in their command (R. 184, 185). 

According to Mr. Harry Latham, who "for a long time" lived next 
door to the accused, the latter enjoyed an "excellent" reputation, and 
.Mr. Louis Green thought the accused was well liked by the townspeople 
of Fayetteville (R. 167, 200). The accused's n66-l" record showed one 
performance rating of "Very Satisfactory" and ten of "Excellent" (Def. 
Ex. P). · . 

5. Each of the five Specifications of Charge I alleges that the ac
cused did, "vdth intent to defraud falsely make in its entirety a car- . 
tain check * * * which said check was a writing of a private nature which 
might operate to the prejudice of another". The checks, as to. date, payee 
and amount, were allegedly as follows: , 

.•. I 
AMOUNT 

, Spec. l 9 March 1945 Cash $75.00 

Spec. 2 1.3 March 1945 Cash 25.00 

Spec • .3 14 March 1945 Green Cleaning Company 25.00 

Spec. 4 12 March 1945 Ft. Bragg Post Exchange 20.00 

Spec. 5 . 10 Karch 1945 Royal Jewelers 12.25 


Specifications l, 2, and 4 allege that the checks therein desc·ribed were 
signed in the name of Harold A. Cohen. Specifications .3 and 5 allege 
that the name of Albert D. Ifausbaum was used. ·These offenses are set 
forth as violations of· Article of War 9.3. The Specifications of Charge 
II allege that the accused did "with intent to defraud, wilfully, un
lawfully, and feloniously utter am pass, as true and genuine", the same 
five checks, then well knowing that they were ttfa]s ely made and forged". 
These offenses allegedly violate Article of War 96. · · 

. . . 
The evidence for the prosecution as presented by the testimony 

of Mr. Pennington, who was shown to be a handwriting expert, shows that 
the four checks described in Specifications l to 4 inclusive were signed 
in the handwriting of the accused. The opinion testimony of 1:r. Pennington 
is strengthened and corroborated by the testimony of witness Baker who 
identified the accused as the person who uttered the check described in 
Specification l, Charges I and II. Similarly., vdtness Brantley emphati 

.cally identified the accused as the person who uttered the check described 
in Specification 2. Furthermore., witness Honeycutt identified the ac
cused as the person who uttered the.check described in Specification J. 

Although the check~ described in Specification 5 was not clear]J 

included within the testimony of Mr. Pennington it was before the ,court 
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and YTas presumably compared by the court with the adr.ri.tted handwriting 
of the accused. · 

In considering the weight and credibility to be given to the 
testimony of a handwriting expert and the function of the fact finding 
body in determining the authorship of disputed signatures, it has beein 
authoritatively stated, as follows: 

11The value of the witness I opinion will depend on the 

clearness with which he demonstrates its correctness 

and the circumstances of the particular case. The pro

bative force of the evidence is ordinarily a question -,, 

for the jury, or other triers of fact, who are not re

quired to follow the opinion of experts, and whose action 

is not controlled by the action of the court in admitting 

the standard as general" (32 C.J.S., Sec. 621). 


' 
In vi~w of thA above principle which places the ultimate responsibility for 
the determination of the identity of the author of a questionable signature 
in the hands of the court, and since the court had before it evidence 
which clearly established that the accused fraudulently made each of the 
five checks in question, and uttered those described in Specifications 
1, 2, and 3, Charge II, the court was justified in reaching its findings 
of guilty. We must cono.lude, therefore, that the record is legally suffi 
cient to support the findings of guilty and the sentence. 

6. The records of the War Department show that the accused is approxi
mately Z7 years of age. He graduated from high school and attended the 
University of Buffalo for z½ years. Thereafter he held the positions of 
an inventory clerk for a public utility corporation, a collector for a• 
liquidating corporation, a collector for an investment company, and a 
liquidator for an insurance organization. He enlisted in the service on 
15 January 1941 and served overseas in Hawaii from 10 March 1942 to 2 
February 1943. He was commissioned a second lieutenant, Army of the United 
States, on 20 May 1943, and was promoted to the rank of first lieutenant 
on l February 1945. On 3 April 1945 he submitted his resignation for the 
good of the service in order to avoid the consequences of trial by court
martial. In view of pending court-martial charges against him his resig
nation was not favorably considered and trial by general court-martial was 
recommended. 

?. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review, the record of trial is legally suffi 
cient to. support the findings of guilty and the sentence and· to warrant 
confirmation thereof•.Dismissal is authorized upon conviction of a vio
lation of' Article of War 93 or 96. · · 

Judge Advocate. · 

()., !>:- .,, Judge Advocata. 

ll 
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SPJGN-CM 284190 1st Ind 

Hq ASF, JAGO, Washington, D. C. 

TO: Secretary of War 


1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of First Lieu

tenant .Meyer J. Abgott· (0-1182046), Field Artillery. 


2. Upon trial by general court-martial this officer was found 
.guilty of forging five checks, aggregating $157.25, in vioJa tion of 

Article of War 93; and of uttering as true and genuine three of the same 

checks, totalling $125, in violation of Article of War 96. Ha was sen

tenced to be dismissed the service, to forfeit all pay and allo, ances 

clue or to become due, and to be confined at bard labor, at such place 

as the reviewing authority might direct, for five years. The r'evlewing 

authority approved the sentence and forwarded the record of trial for 

action under Article of War 48. 


J. A stmmary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review 
that tr.a record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confinnation thereof. 

The accused, while stationed at Fort Bragg, North Carolina, 
from 9 March 1945 to 14 March 1945, forged a series of five checks, all 
of"which were drawn either on the Fort Bragg Branch or the Fayetteville 
Branch of the First Citizens Bank and Trust Company. Three of tm checks 
were signed in the name of Harold A. Cohen and two in the name of Albert 
D. Neusbaum. The accused identified himself as the maker of three of 

the checks and passed them as true and genuine, receiving $125 in cash. 

There was considerable question as to whether he actually uttered the 

remaining two checks, amounting to $32.25, and he was acquitted of 

these alleged offenses. 


Tba conduct of the accused, prior to the offenses of which he 
stands convicted, was apparently exemplary. Because of his good re
cord as an enlisted man, including eleven months overseas service, he 
qualified for, and graduated from, Officer Candidate School in May 1943. 
He was then assigned to Fort·Bragg where he apparently impressed his 
superior officers for his Battery and Battalion connnanders praised the 
manner of his performance of duty as an officer and his conduct and high 
starrling as a gentleman. :Both expressed a willingness to have him re
turned to their commands. ·Almost a dozen prominent personages of Buffalo, 
New York, including outstanding lawyers and judges, attested his reputa
tion for honesty, integrity, and trustworthiness, and the high esteem 
and honor in which he was held by the people of his home city. The 
accused's conduct, however, as revealed by the present record was highly 
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reprehensible and of a culpable nature whictt cannot be tolerated 

by officers in the Army. The accused has clearly demonstrated his 

unfitness and unworthiness to be an officer, but in view of his 

excellent military as well as civilian record, the extension of some 

clemency is warranted. I recommend, therefore, that the sentence be 

confirmed, but that the forfeitures be remitted; that the period of 

confinement imposed be reduced to one year; that the sentence as thus 

roodified be ordered executed; and that an appropriate United States 


· Disciplinary Barracks be designated as the place of confinement • 

. 4• Consideration has been given ·to the remarks of Mr. Alexander 
Taylor, attorney of Buffalo, New York, who appeared before the Board of 
Review, and to the letter of the Honorable w. G. Andrews, member of 
Congress, urging clemency in behalf of the accused, as well as to the 
letter of Honorable Robert P. Patterson, which accompanied the communi
cation of Mr. Andrews. 

5. Inclosed -is a form of action designed to carry into e:xecution 
the foregoing recommendation., should it meet with your approval • 

......~ 

THOMAS • G4 Incls 
Incl 1 - Record of trial Brigadier General., U.S.A. 
Incl 2 - Fonn of action Acting The Judge Advocate General 
Incl 3 - Ltr. fr. Hon. Robert P. 

Patterson. 

Incl 4 - Ltr. fr. Hon. W. G. Andrews 


( 	Sentence confirmed, i'orfeiture:, reliitted and confinement reduced. 

GCMO 4691 15 Nov l94S). . _ 






WAR DEPA.RTMm? (305) 
Army Service Foroes 


In the Offioe ot The Judge Advooate Genen.l 

Washington, D.C. 


· SPJGX • CM 284193 
9 AUG 1945 

UNITED STATES ) THE INFANTRY SCHOOL 

v. ~ Trial by G.C.M., convened at Fort 
) Benning, Georgia, 24 Jul7 1945. 

First Lieutenant BURlIBAN T. ) Dismisu.l. 
TAYLOR (0~23204), Infantry ) 

OPINION of the BOA.RD OF REVIE'wi 
LYON, LUCKIE, WlSE and sms, Judge Advocates. 

1. T!Mt reoord ot trial in the oue ot the ·otfioer named above hu 
been examined by the Board of Review and tho Board submit• this, 1ta 
opinion, to !he Judge Advooat$ General. 

2. The aoo~ed wu tried upon the following Charges and Specifioa• 
tionaa 

CHA.RGE I1 Violation of.the 6l1t Artiole of War. 

Specifioationa In tha.t 1st Lieutenant Burn.ban T. Taylor, 
Officers Replaoement Pool, Inf"&ntry Replacement Tr&ining 
Center, Camp Hood, Texe.a, attached Officers Replacement 
Fool, The Infantry Sohool, then attached 16th Compa.ny, lat 
Student Training Regiment, The Infantry Sohool, did, without 
proper leave, absent himself fran his organization and atation 
at Fort Benning, Georgia., fran about 0730 7 June 1945 to about 
1100 7 June 1945. 

CHARGE Ila Violation of the 96th .Article ot War. 

Specification la In that l~t Lieutenant Burnhan T. Taylor, •••, 
did, at or near Fort Benning, Georgia, on or about 7 June 
1945, wrongfully unfit himaelt tor the performance ot militcry 
dut,y by drinking intoxicating liquor. 

Specitioation 21 In that lat Lieutenant Burnhan T. Taylor,•••, 
having been-adminiatratively restricted to the limits of the 
Company- Area,· did, a.t Fort Benning, Georgia, on or· about 13 
June 1945, b~eak •~id reetriotion by going beyond. the 11.mita 
thereof. 

ADDITIONAL CHA.BGE Ia Violation ot the 6let Article ot War. 
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Speoifio.. tion.a In that lit Lieutena.nt Burnha.n T. Ta.ylor, • • •, 
did, without proper le-.w, ..bsent himself from hia organiza
tipn and ata.tion at Fort Benning, Georgia, from abou~ 0736 
29Ma71945 to about 1320 29 May 1945. 

ADDITIONAL Cm.RGE Ila Violation ot the 96th A.rtiole ot Wa.r. 

Speoifioa.tion la In that lat Lieutenant Burnhan T. Ta.ylor, • • •, 
wu at Fcrt Benning, Georgia, on or a.bout 14 May 1945, drunk 
while on duty a.a a. atudent in the 16th Comp~, lat Student 
Training Regiment, The Inta.ntry Sohool. · 

Speoitioa.tion 2 a In that lat Lieutenant BurJlhan T. Taylor, • • •, 
ha.Ting been a.dminiatra.tivdy restrioted to the limits ot the 
Company Ai-ea, did, at Fon Benning, Georgia, at ·or about 1000 
12 Juno 1945, break add reatrictio~ by going beyond the limits 
thereof. . 

Speoifioa.tion. 31 In tha.t lat Lieutenant Bu.rnha.n T. Taylor, • • •, 
having been &dminiatratively reatricted to the limitl ot the 
Company UH, did, a\.Fort; Benning, Georgia, at or about 2000 
12 June 1945, brealc hid restriction by going beyond the limit• 
thereof. 

Speoitioa.tion 41 (Finding ot guilty diHpprcned by the reviewinc 
author1ty). 

Be pleaded not guilty to and wu found guilty ot all Charges and Speoi.tioa.
tions. No evidenoe of ~ prevtoua oonviotion wu introduoed. lit waa aen• 
tenoed to be diamisaed the aervioe and to forfeit all pay and allowanoea 
due or to beoome due. lho reviewing authority diupprond the .tindi:ziga ot 
guilty ot Speoitica.tion 4 ot .A.d.ditiona.l Charge II, approved only ao muob 
ot the aentenoe u proTidea tor dbmiu&l, and forwarded the record ot 
trial tor aotion under the proviaiona of Article of Wa.r ,a. 

3. £:2r the proaeoution. 

On 16 April 1945, the aoouaed became a member of the 16th Company, 
Firat Student Training Regiment, 1'he Intantry Sohool, Fort Benm,ng, Georgia, 
tor tho purpou of attending ottio•"' Special Be.aio Course No. 70 u a. 
atudent. Aooused auooesatully oampleted the oourae and wu graduated. on 
12 :U..y 1946 (R. 13,14,46). 

The eTidenoe, inaofa.r u portillen\ to the Speoitioations and 
Charge• not disapproved, 11 1ummarhed., ohronologioally, u tollowu 

!.• Speoitioation 1, Additional Charge II (drunk on dut1)• .aout , 
1165 houra on 14 liay- 1845, Capta.in Clayne Robison, company oommander ot the 
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a.i'oresa.id 16th Company, saw aooused in the "oompany parade, just outside 
the orderly room. 11 The oompa.ny had II just moved baok to the area ff from . 
training. Aoouaed "appeared to be drlmk. 11 Captain Robison ordered ao
oused to report to him in the orderly room promptly upon the dismissal 
of the 1.'orma.tion. Less than 1.'ive minutes later, a.ooused oomplied with 
this order. He had "aloohol on his breath," his speeoh wa.s "erratio and 
thick," hia eyes were "very bloodshot" and his 1'a.oe wa.a "extremely red." 
He did not have "full control over his physical selt" and had ditfioulty 
in forming his lips to talk. In the opinion of Captain Robison . the 
aooused wu "drunk. 11 Aoouaed .a.dmi tted to Ca.pta.in Robiaon that he had 
been "drinking hea.vily." .A.ooused, hawner, attended olaues that a.i'ternoon 
(R. 17•19, 42-45,54}. 

b. S~oitioation, Additional Cha.rge I (AWOL). About 0730 hours 
on 29 May 1945, aooused wu reported absent 1.'rom the ocmpl.lJY formation. 
Captain Robison observed aoous ed was not in his proper place "in ranks" and 
wu not able to find him.. Accused had no permission or authority to be ab
sent at that time. About 1320 hours on that day, a.oouaed personally reported 
to the company commander in the orderly room. At this tims, aoouaed appeared 
to be drunk and stated that he had drinn to L& Grange, Georgia, to 11ship11 

some dogs to Atlanta, that on the return trip his oar ha.d broken down and 
that oar trouble had prevented his return to the morning formation of the 
company. (R. 19,20,38,40,62,53). 

o. Speoifica.tion, Charge I (AWOL)." At the company formation 
a.bout 0730 liours on 7 June 1945, aooused waa again reported absent. After 
"personally observing" that aocus ed wu not 1n formation, the compa.ny oom• 

11ma.Ilder made i.n inspection ot the "oompan;y- area and wu unable to find aoous ed 
who had no authority or permisaion to be absent. About 1100 hours on that 
day, a medioal 01.'ti o,r was summoned to a room in the Ra.nld.n }htel, Columbu,, 
Georgia, where he saw a.oouaed in the oondition diaouased in the next sub
paragraph. About 1530 hours a.couaed was arre1ted in the hotel by the 
military police a.nd returned to his company a.t Fort Benning about 1700 hours 
(R. 20, 21, 29, 59, 60,62-64). . 

d. Speoitioation l, Charge II (unfit for duty by drinking). 
Ca.pta.in David F. Ryan, M.c., in responae to a "oa'.11" ,aw aooused in a room 
in the Rankin Hotel, Columbus, Georgia., about 1100 hours on 7 June 1945. 
Aooused wu in bed. Hl.s eyes were "puffy and bleary, bloodshot," he had 
a "strong alooholio odor to his brea.th" and he seemed "slow-witted, dull." 
In the meg.ioal otfioer•s opinion, a.ooused showed evidence of "recent heavy 
drink:1ng11 and "wu unfit to carry on his duties.• About 1500 houri, the 
aooused still had "a strong odor of a.loohol on hia brea.th, ff his faoe wu 
"somewhat tlusned, 11 his e7e1 were "bloodshot" and his speeoh wa.a "aomewha.t 
thick" but "understandable" (R. 59,60~63,64). 

S~o11.'ioationa 2 and 3, Additional Charge II (Breaking 
restriction]. By order of the Co:rnrnanding Otfioer, First Student Training 
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Regiment, The Infantry School, Fort Benning, Georgia., the accused we.a on 
7 June 1945, "administratively restricted" to the "company e.rea" of tho 
16th Company of the regiment from the.t date to 14 J-.me 1945. The order 
wa.s given to acoWJ ed by his company oammander about 1745 houra on 7 Jim., 
1945 who pointed out the limits of the a.rea and told him tha.t the order 
would apply except when he was un:iergoing training, according to the train
ing schedule, with the oompany. .About 1000 hours on 12 June 1945, tho 
coi:lpany commander, after receiving a. report, made a. "thorough search of 
the entire oompany area." and failed to fim tho accused who ha.d no permiuion 
to pe a.bunt at the time. The company was then in tho company area. with a. 
scheduled formation at 1030 hours. Accused wa.a at the formation and when 
told by his oompe.ny commander that he ha.d wanted to see him that morning 
a.bout 1000 hours aoouaed. informed him that he "had gone to the telephone 
exchange." The telephone exchange is located a.pproxima.tely' a. block from 
the company area. About 2000 houri on the sa.me day., the company commander 
started e.nother "1ea.roh of the company a.rea. for the aoouaed. 11 In the 11proceu 
of aea.rohing, 11 he ,,.. a.oouaed in an automobile drive up Ingeraoll Avenue from 
the direction ot Ma.in Theatre. The oar was stopped in front ot the barra.ok1 
&rd a.ocuaed got out &in walked into the barre.aka. The oar was "definitely" 
not within the canpany area• .Accused ha.d no permisaion or authority to be 
absent at tho time (R. 13,14,22-29,31-34,46-48; Pros. Ex. l). 

r. S ecifioa.tion 2, Char e II brea.ki ~ restriction. About 
1430 hour, on 1 ne .i.9 5 when aocuaed was sti under the a.dmini1tr.1tive 
restrictions to hi1 compa.ny area., diaousaed in the last subparagraph, 
Ca.pta.in Robiaon received a certain connnunication after sending for a.oo\Ued. 
He ma.de a. "thorough eearoh" of the company area a.nd wu unable to find 
a.ocuted who had no permisaion to be absent. About 1500 hours., a.ccuaed 
reported to.Captain Robison in the orderly room (R. 28,30). 

4. For the defense. 

It wa.1 1tipula.ted that it G. w. Cody were present he would tes
tify that the records ot the Repa.ir Department of Well, Motor, dieoloH 
that on 29 May 1946 a. t~rcury automobile of a.ooueed wu "towed in" am 
the motor repla.oedJ and that he learned trom an employee of the "•hop" 
tha.t the oar had been "towed'' f'rom a point a.bout 20 milee out on tha We.rm 
Spr11'161 Road (R. 67J Det. Ex. B). 

Aocua 'ed, whoa e righta as a. witneu were explained to him by the 

law JMmber, ma.de an unswori,. statement through oounsel to the following 

ettecta 


He wu oommiuioned on 16 Auguat 1941 and oa.lled to a.otive duty · 
on 19 Februa.ry 1942. He denied that he wu drunk on duty (Speo. 1, Add'l 
Chg. II). He might have had a beer. Aocuaed a.dmitted hia being a.baent without 
leave trom 0730 to 1320 on 29 :May 1945 (Spec., Add'l Chg. I), but explained 
that he wu returning trom I.a Grange in ample time to. report to hi• ola.s1 · 
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when hia automobile broke down. at which time he called battalion head
quarters and reported his difficulties. He returrwd to hia ooDipany as 
soon a.a possible. 'filth reference to the Specification of Charge I alld 
Speoifica.tion l of Charge II (AWOL and unfitt~ himself for duty by 
drinldng). a.ooused admitted his a.bsenoe without leave and that he had too 
much to drink: on that date. In extenuation. he explained that h.e and hia 
wi.fe had been estranged .for sever&l. months. that he met her at the Rankin 
Hotel in Columbus. that he was "very worried" over his family troubles. 
anl that he had too much to drink and as a result failed to report to 
d:uty. Aocuaed denied viola.tiJJg restriction on 12 June 1945 (Spec. 2 and 
3. Add'l Chg. II) and explained that the only time he le.ft the company 
area on that day was when ho attended graduation exercises. Regarding 
violation o.f restriction on 13 June 1945 (Spec. 2. Chg. II). accused 
stated he did not leave the company area. He did. however. sit in a oar 
parked in the company area. where he could have been fowki ha.d a. thorough 
search been made (R. 68-71). 

5. Captain Robison was recalled to the stand a.a a witness for the 
court.· He testified that on 12 June 1945 he saw aoouaed in a oar on 
Ingersoll Avenue. The oar turned in at the barra.cks and stopped a.t the 
parking lot. The oar at no time was in the company t.rea. (R. 71-73). 

6. The evic.ence for the prosecution. supported as to the Speoitica. 
tion of Additional Charge I. the Speoitioation of Charge I and Specification 
1 of Charge II by ooni'esaiona in the unsworn atatement of accused. amply 
sustains the oourt•s findings of guilty of the approved Charges and Speci• 
.fications. 

On 14 May 1945. the aocuaed was drunk in a. oompaiv formation 
(Spec. 1. Add'l Chg. II)•. He was clearly on duty and under a degree of 
intoxication auffioient to aemibly impair the rational and full exercise 
of hi• mental and physioa.l faoultiea (MJM. 1928. par. 145). 

The absenoe without leave of accused on 29 May 1945 (Spec.,. Add'l 
Chg. I) wu due to a breakdown of hia oar while returning to his station. 
Such a. misfortune 1a an extenuating oircumstanoe but not a ,def'enae. 

Unfitting himself for military duty by drinking (Spec. 1. Chg. II) 
and the a.ttende.nt absence without leave on 7 June 1945 {Spec.,. Chg. I) were 
not legally excused by the aooused's explanation that his offense• resulted 
from domestic difficulties. The offenses are separate and distinct am 
aooused was properly charged and found guilty of both of them (CM 186486. 
Dig. Op. JAG 1912-1940. aeo. 428 (6)). 

That the aoouaed was adlllinistratively restricted to his company 
area and that on the three oo-oasions alleged (Specs. 2· and 3. Add'l Chg. IIJ 
Speo. 2. Chg. II) he broke such restriction is established by competent 
direct testimony which was unoontra.dioted in any material degr4tc. 
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7. The Board of Review desires to comment on certain other questions 
presented in ~he record of trial. 

a. Accused interposed a plea. in ba.r on the ground of unnecessary 
accux.1ula.tioii of charges and attendant delay in trial (R. 7 ). The plea. wa.s 
denied (R. 8). It is permissible to delay trial when a good reuon exists, 
such as exhibiting a continued course of conduct in the interest of dis
cipline, if the person is not in arrest or confinement (M::M, 1928, par. 26). 
In this case, the first offense occurred on 14 :Jay 1946. No restraint we.a 
imposed on accused until 7 June 1946. He was tried on 24 July 1945. The 
court under the circumstances acted within i ta province in denying the plea. 

b. Accused pleaded "former punishment" regarding his absence. 
without leave on 29 !.:ay 1945 (R. 9). In support of the plea, accused tes
tified that on return to his station, he wa.a 11reprimanded11 by his battalioii 
commander who told him he wu ''wrong" in his conduct (R. 10). On cross
exa.mina.tion, accused testified that he was not asked if he demanded court
martial trial rather than accept the reprimand, al'.ld was not told that he 
had the right to appeal the "reprimand." (R. 11). Accused further testified 
that the repri:mam and circUJ11Sta.noes regarding it were entirely verbal. Such 
a repri.Jna.nd ls not to be construed as punishment for the offense {see CM ETO 
1015, 3 Bull. JAG, page l02J C~ 232961, 19 B.R. 259), and the court properly 
ruled against accused (R. 12). · 

8. War Department records show that a.caused is 28 years of age. He 
graduated from the Infantry ROTC Course at the. OOversity of Alabama on 15 
A~y 1939. He was commissioned a ·second lieutenant on 16 September 1941, and 
was oalled to active duty on 12 February 1942. He was assigned to the 
706th Tank Destroyer Battalion, Camp Chaffee, Arkansas. His promotion to 
first lieutenant occurred on 16 March 1943. 

9. The oourt was legally oonsti tuted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the tria.l. In the opinion 
of the Board of Review the record of trial is legally· sufficient to support 
the findings of guilty of the Speoifioations and Charges a.a approved by 
the reviewing authority and to warrant oonfirmati9n of the sentenoe of 
dismissal. Dismissal is authorized. for a conviction of a violation of 
Articles of War 61 and 96. 

_·,,-JA_,'_Z/' ~.b-;._-7_, Judge Advocate ___-~~(._' ..... 

~ 4. ~ ,--------------· Judge Advocate 

, (On lea.ve) , Judge Advooa.t• 

'/41.ld.(µ L~ge Advo~te 
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SPJGK - CM 284193 lat Ind 

B:.!. MF, JAGO., Washington 25, D. c. 

TOa The Secretary of War 

l. Pursuant to Exeoutive Order No. 9556, dated May 26., 1946, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of First Lieutenant Burnhan T. 

Taylor (0-423204)., Infantry. 


2. Upon tria.l by general court-martial this officer was found guilty 
~ absences without leave on the mornings of 29 ~y and 7 June 1946., in 
violation of Article of w·ar 61; of being drunk on duty as a. student at 
the Infantry Sohool on 14 May 1945., of unfitting himself for the performanoe 
of duty by drinking intoxicating liquor on 7 June 1945., and of breaking ad• 
ministrative restriotions to the limits of his comp9.1o/ area on three oooa.
aions on 12 a.nd. 13 June 1945., all in violation of Article of Wa.r 96. Ac
cused was also convicted of failing to obey the order of his superior 
offioer in violation of Article of War 96, but this conviction was disap
proved by· the reviewing authority. He was sentenoed to be dismissed the 
service and to forfeit all pay and allowances due or to become due. The 
reviewing authority approved only so much of the sentenoe u prortdes for 
dismissal and forwarded the record of trial for action under Article of 
War 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of tho Board of Review. I concur in tho opinion of the Board that the record 
of trial is legally sufficient to support the findings and sentence as ap
proved by the reviewing authority and to warrant confirmation thereof'. 

The accused made an unsworn statement through counsel that the 
first absence without leave was oauaed by the breakdown or his oar while he 
wa.a en route to Fort Benning, and that the seoond absence without leave wa.s 
oaused by his excesaive drinking induced by worry a.bout marl t!l.l and family 

. dif.t'ioul ties that became intensified when he met his formerly estranged 
wife in Columbus, Georgia, on the night before this unauthorized absenoe. 

·While standing alone none o:f' the offenaea would likely justify the execu
tion of a sentence of dismissal, it is felt th!J.t the number and type ot the 
off'enaes, a.11 ot whioh were oOllllllitted within a period of approximately two 
·weeks, indicate that accused does not possess the degree of responaibility
required of an officer. The Staff J\.lige Advocate states that the accused's 
oonduot whil~ he was a. student wu ·entirely unsa.tiafactory, that numerous 
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a.ddi tiona.l cha.rges oould have been preferred against him, a.nd that he is a. 
confirmed aJ.coholio. I reoommend that th0 eentenoe to dismissal be oon• 
firmed and ordered exeouted. 

4. Inolosed is a. form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

t'....:j·· ......... ·,···· ....~ ......... 
() 

2 Inols liIT:?.ON C•. CRAllER 
l. Record of trial Major General 
2. Form of a.oti on Tho Judge Advooate General 

( Sentence as approved by reviewing authority confirmed. GCID 4281 28 Aug 1945). 

B 
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'> 0 w AlJG 1945 
.Army Service Forces 

In the Office of The Judge Advocate General 
W'ashington, D. c. 

iiAR DEPARTMENT 

SPJOQ - CM 2842X> 

.. .A.Rm GROUND FORCES 
UNITED STATES 	 ) REP.LACEMWT DEPOT NO. 2 


) 

v. 	 ) Trial by o.c.M., convened at 

) Fort Ord, California, 24 July
Captain GEORGE JOSEPH ENNIS, ) 1945. Dismissal and total 
JR. {O-ll72445), Field ) forfeitures. 
Artillery. ) 

OFINIOO of the BOARD OF REVIEW 
ANDRE«S, BIERER and HICKMAN, Judge Advocates 

l. The Boa.rd of ReviEWt bas examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Speciti 
cationss 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Captain George J. Ennis, Jr., Company "D", 
Officers School, Army Growxl Forces Replacement Depot No. 2, 
Fort Ord, Calii'ornia, did, without proper leave, absent him
seli from his organization at Fort Ord, California, from a bout 
23 June 1945, to about 12 July 1945. 

CHARGE II: Violation of the 96th Article of war. 

Specii'ications In that Captain George J. Ennis, Jr. , Company "D", 
Officers School, -Arrr.,y Ground Forces Replacement Depot No. 2, 
Fort Ord, California, did, at Fart Bragg, North Carolina, on 
or about 22 May 1945, with intent to deceive, wrongfully am 

·unlawfully make and utter to First Lieutenant Arthur A. Abel, 
Detachment "F'", Headquarters and Headquarters Detaelunent, 
Office ot Strategic Services, Washington, D. c. ,· a certain 
check, in words and figures as follows, to wit: 



(314) 

22 May 1945 No. 

FIRST NATIONAL BAllK, FAYETTEVILLE N. C. 

Pay to 

the order
of _________ca__ph_____________• .;;;;~=..•~00=--

Twenty and 00/100- - - - - - - - - - -DOLLARS 

/s/ GEORGE J. ENNIS, JR, 

in payment of a debt of twenty dollars ($~.oo) lawful money 
of the United States due and owing First Lieutenant Arthur A. 
Abel, he the said Captain George J. Eruua, Jr., then well 
lmowing that he did not have and not intending that he should 
have any account with a First National Bank, Fayetteville, 
North Carolina, for the payment of said check. 

He pleaded guilty to and was frund guilty of all Chare;cs and Specifi 

cations. No evidence of previous convictions was introduced. He was 

sentenced to be dismissed the service and to forfeit all pay and allow

ances due or to become due. The reviewing authority approved the sen

tence and forwarded the record of trial for action under Article of War 

,48. 

3. Specification and Charge I 

'.I.be evidence for the prosecution shows that by paragraph 4, Special 
Orders No. 135, Headquarters Field Artillery Replacement Training Center, 
Fort Bragg, North Carolina, 6 June 1945, the accused was reliev~ from 
assignment at Fort Bragg and assigned to the Army Ground Forces Replace
ment Depot No. 2, Fort Ord, California, where he was to arrive by 1200 
hours, on 22 June 1945 (R. 7; Pros. Eit. 2). It was stipulated in writing 
by the accused, defense counsel, and the trial judge advocate that on or 
about 8 June 1945 the accused "was officially issued arxi duly received an 
extract true c9pY" of the aforesaid order (R. 7; Pros. Ex:. l). By para

-graph 44, Special Orders No. 172, Headquarters Army Ground Forces Re
placement Depot No. 2, Fort Ord, California, 21 June 1945, the accused 
was attached unassigned to Company D, Officers School, effective 22 June 
1945 (R. 8; Pros. Ex. J). The Morning Report of Company n, Officers 
School, A.rnry Ground Forces Replacement Depot No. 2,. Fort Ord, California, 
for 2 July 1945 shows the accused "Atchd unasgd cnroute; not jd, AWOL as 
of 0001, 23 Jun 45" (R. 8; Pros. Elt. 4). The Morning Reports of the Ninth 
Service Command 11ilitary Police Station Detachment show that the accused 
was ccnfined on 12 July 1945 at. l?JO and releas3d with a guard on 15 July 
1945 at 0?00 (R. 8; Pros. Ex. 5). · · 

The accused was questioned on 17 July 1945 by Captain Herr, the in
vestigating officer appointed pursuant to Article, of War 70 (R. 14, 15). 
After being advised of his rights the accused ~de a statement in 
writing which he swore to and signed on 18 July 1945 (R. 15, 16). 

2 
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He stated that he lett Fort Bragg, North C&rollna, an or about $ June 

1945, pursuant to orders to report at Fort Ord, California, on 22 Jmie 

1945. He was absent without leave from 23 Juhe 1945 to 12 July 1945 

when he was taken into custody by lllilitary Police in !cs Angeles, Cali 

fornia. During the period of his absence he wore his proper uniform and 

always intended to return to military control (R. 16, l.7; Pros. Ex. ?). 


Specification and Charge II 

First Lieutenant Arthur A. Abel has known the accused since ~ch 
1945 (R. 9) • While they were both stationed at Fort Bragg the accused 
borrowed $4' from First Lieutenant Abel during a poker game in which they 
were both playing (R. 10, 13, 14). 'Mien First Lieutenant Abel was leaving 
Fort Bragg on the night of 22 May 1945 he asked the accused to repay the 
$20 which he had borrowed (R. 10). The accused was unable to pay and 
First Lieutenatt Abel procured a blank check for the accused (R. 10, 11). 
'!he accused drew the check on the First National Bank, Fayetteville, ?forth 
Carolina, to the order of Cash for $20 and gave it to First Lieutenant Abel 
(R. ll, 12; Pros. Ex. 6). Fayetteville, North CB.folina is about eleven 

or twelve miles from Fort Bragg and so !or a.s First Lieutenant Abel knew, 

the First National Bank at Fayetteville actually existed (R. 11). First 

Lieutenant Abel went to Trenton, New Jersey, whS"e he gave the check to 

his wife, who cashed it (R•. 12). The check was returned to his wife and 

he returned to his wii'e the $20 which he received from her when he gave 

her the check (R. 12). It was stipulated in writing by the a.ccused, de

fense counsel and the trial judge advocate that •there was no bank in 

existence or doing business on the 22nd of May 1945 or at any time there

after in Fayetteville, North Carolina, by the name or First National Bank, 

Fayetteville, North Carolina" (R. 17, 18; Pros. Ex. 8). 


In his sworn statement to Captain Herr, the investigating ofi'icer, 

the accusee admitted owing $20 to First Lieutenant Abel for a gambling 

debt and trat he gave him the check drawn on the First National Bank of 

Fayetteville, North carolina. He was mistaken in the name of the bank 

and meant to draw the check on the First-Citizens Bank and Trust Company 

of the same city. He did not have and never had an account in this latter 

bank and knew there would be no funds to cover the check. It was his in

tention to send the money to First Lieutenant Abel later but in the con

fusion of clearing Fort Bragg the matter slipped his mioo (Pros. Ex. 7). 


4. '!he accused, after having his rights explained to him, elected 

to make an unsworn statement through his defense counsel (R. 22). Most 

of the statement consisted of biographical data not pertinent to the 

offenses involved in the present case. As to those offenses, he stated, 

through his comisel, that he left Fort Bragg, North Carolina, on or about 

8 JW'le 1945, and went to Los Angeles, California, where he remained until 


· 12 July 1945. He was in uniform during the whole period. Complete resti- , 
tution has been ma.de to Lieutenant Abel on the check. 

First Lieutenant 0 1 Hara, who served under the accused, and Second 

Lieutenants Cushman and Boggs testified tmt they had known the accused 

since March 1945 at Fort Bragg, that his general reputation was excellent 
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and that he was considered to be a good soldier and officer (R. 18-22). 
The accused's WDAGO Form No. 66-1 shows four ratings of superior and six 
of excellent (R. 22; Def. Ex. A). 

, 5. The evidence and the pleas of guilty sustain the findings of 
guilty of the Specifications and the Charges. The accused was convicted 
of absence without leave in violation of Article of War 61, and of making 
and uttering a check knowing that he did not have and not intend.ing th.at 
he should have a.ny account with a bank upon which it was drawn, in viola-. 
tion of Article of i'iir 96. 

The accused left Fort Bragg, North Garolina, on or abrut 8 June 1945 
under orders to report to the Army Grrund Forces Replacement Depot No. 2, 
Fort Ord, California by 22 June 1945. He did not report on 22 June 1945 
or at any time thereafter ,and remained absent without leave until he was 
apprehended on 12 July 1945 in Los Angeles, California by the Military 
Police. 

The accused, being indebted to F:irst Lieutenant Abel in the amount 
of $20 for a gambling debt, gave him a check in payment of this debt in 
the amount of $20, drawn to cash on the First National Bank, Faretteville, 
North Carolina. The accused knew that no such bank was in existence but 
claimed that he meant to draw the check on the First-Citizens Bank and 
Trust Company, Faretteville, North Carolina, in which bank, however, he 
had no account and knew that there would be no funds to cover the check. 
'!be drawing of' a check upon a non-existent bank is conduct of a nature 
to bring discredit upon the military- service and is especially reprehen
sible when such a check is given by a senior to a junior officer 1n pur
ported payment of' a debt. 

6. War Department records show that the a.ccused is 'Z7 ywars of age 
and married. He has one child. He is a native of' Pennsylvania and a 
residEnt of Phoenixville, Pennsylvania. Ha is a graduate of Phoenixville 
High School and of the Cincinnatti College or Embalming. In civilian life 
he was employed as an embalmer and funeral director. He served in en
listed status with the Pennsylvania National Guard from 29 October.1940 
to 16 February 1941 and on active duty in the Army from 17 February 1941 
to 28 October 1942, attainir.g the grade of start serg.ant. He was appoin
ted a seccnd lieutenant, A:rary of the United States, on 29 October 1~42 up
on graduation from the Field Artillery School, Fort Sill, Oklahoma, and 
ordered to active duty in the Field Artillery. He was promoted to the 
grade of first lieutenant -0n· 17 September 1943 and to the grade of captain 
on 29 September 1944. He has served in commissioned status as Battery 
Officer, Platoon O!ficer, Battery Executive Officer, Platoon Leader and 
Battery Conmander. He successfully completed the Officers' Motor Course, 
Fort Sill, Oklahoma. · ' 

7. The court was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the sub
.stantial rights of accused were collllllitted. In the opinion o:t the Board 
o:t Review the record of trial is legally sufficient to s-..ipport the fini
ings of guilty and the sentence and to warrant confirmation of the 
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sentence. Dismissal is authorised £or rlol&tion by an of.ticer of 
Article of war 6l and Article of war 96. 

_____________, Judge Advocate 

s 




(318) 

SPJGQ - CM' 284:200 1st Ind 

Hq ASF, JAGO, \fashington 25, D. C. 

TO: 'Iha Secretary" of Viar 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are· transmitted herewith for yoo:r action the record of trial and the 
opinion of tha Board o! Review in the case of Captain Gear ge Joseph 
&mis, Jr. (0-1172445), Field Artillery. ' . , 

2. Upon trial by general court-martial this officer pleaded guilty 
to and was found guilty of absenting himself without leave for a period 
of 19 days from his organization and station, in violation.of Article of 
War 61 and of wrongfully, unlawfully a.nd with intent to deceive making 
a.nd uttering a check for $20 knowing that he did not have and not in
tending that he should have any account for the payment of the check. He 
was sentence:! to be dismissed the service and to forfeit all pay and allow
ances due or to become due. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of war 48. 

J. A summa.ry of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. 

The accused officer left Fort Bragg, North Carolina, on or about 
s·Jtme 1945 under orders to report to Army Ground Forces Replacement 
Depot No. 2, Fort Ord, California by 22 June 1945 "for Shpmt No. GM-B 
816 (d) - A". He did not report and remained absent without leave for 
nineteen days until he was apprehended by the Military Police on 12 July 
1945 in Los Angeles, California. The accused gave a check in the amount 
of $20 to another officer in payment of a ~mbling debt. The check was 
dra11n on & bank that the accused knew did not exist. He later stated 
that he meant to draw the check on another bank which did exist but in 
whic.h he had no account. The staff judge advocate states that resti
tution was made by the ace.used just prior to trial. 

' 
I recomend that ·the sentence be confirmed but that the forfeitures 

be remitted and· the sentence as thus modified be carried into execution. 

4. Inclosed is a form of action designed to carry into execution the 
foregoing reconmendation, should it meet with your approval. 

--~"-·-r -- --::. --·~ ·-- .. ,.._ __ -..---'-· ... 

2 Incls MYRON C. CF.AMER 
l. Record of trial Major General 
2. Form of action ___ The Judge Advocate General 

(s;tence ~ill,;.;d-but !o;f;i~;-;emitted. QC;;D 422, 28 Aug 1945). 

6 


http:summa.ry
http:violation.of


(319) 


WAR DEPARTLIENT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGH-CL: 284260 3 0 AUG 1945 

UNITED STATES 	 ) ARII.Y AIR FORCF..s 
) EASTERN FLYING TRAINING COMWAND 

v. ~ Trial by G.C.M., convened at 
First Lieutenant J. c. HAYES ) Lockbourne Army Air Base, 
(0-68.3692), Air Corps. Columbus 17, Ohio, 9 July~ 1945. Dismissal. 

. . 
OPTIUON of the BOARD OF REVIEW 

TAPPY, GAMBm:LL and TR.l!.~THAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 61st Article of 'ilar • 

. (Finding of guilty disapproved by reviewing 


authority). 


Specifica_tion: (Finding of guilty disapproved by reviewing 
authority). 

- CHARGE II: Violation of the 94th Article of riar. 

spe·cification 1: In that First Lieutenant J. c. (I.O.) Hayes, 
Air Corps, Squadron H, 2114th Army Air Forces Base Unit, 
Pilot School, Specialized 4-E and Instructor School, 
Lockbourne Army Air Base, Columbus 17, Ohio, for the 
purpose of obtaining the approval, allowance, and paymen~ 

. of a claim against the finance officer at Lockbourne Army 
Air Base, Columbus 17, ·Ohio, an officer of the .United 
States duly authorized_ to approve, pay and allow such claims, 
did, at Lockbourne Army Air Base, Columbus 17, Ohio, on or 
about 28 February 1945, niake a certain paper to wit: War 
Department Form Number .336, War Department Pay and Allowance 
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Account, which said paper, as he, the said First Lieu
tenant J.C. (I.O.) Hayes, then knew contained a state
ment that he had participated in regular and frequent 
flights while in a duty status sufficient to meet the 
requirements of Executive Order ::Jwnber 9195, 7 July 
1942 (AR 35-1480), which statement was false in that he 
had not participated in regular and frequent flights 
while in a duty status sufficient to meet the requirements 
of Executive Order Number 9195, 7 July 1942 (AR 35-1480), 
and was then known by the said First Lieutenant J. c. (I.a). 
Hayes to be false. 

Specification 21 Same allegations as Specification 1 except that 
false Pay and Allowance Voucher made on or about 31 March 1945. 

Specification 3: Same allegations as Specification 1 except that 
false Pay and Allowance Voucher made.on or about 30 April 1945. 

CHARGE III: Violation of the 96th Article of War. 

'Specification 1: In that First Lieutenant J. c. (I.O.) Hayes, 
***,did wrongfully fail to maintain a sufficient bank 
balance to pay a certain check, to wit: 11 No. _, San 
Antonio, Texas, 4-5-1945, 30-65, National Bank of Fort Sam 
Houston at San Antonio, Pay to the order of Hotel Deshler 
Hallick, ;J20.00, Toenty and no xx/100 dollars," signed 
11J. c. Hayes, 1st. Lt., 0-683692, L.A.A.B., 11 made and 
uttered by said l!'irst Lieutenant J. C. (I.0.) Hayes. 

Specification 2: Same allegations as Specification 1 except check 
dated 7 April 1945 and in the amount of +JO. 

Specification 3: Same allegations as Specificat:i.o~ l except check 
dated 9 April 1945 and in the amount of $10. 

Specification 4: Same allegations as Specification 1 except check 
dated 12 April 1945 and payable to cash in the amount of i52. 

Specification 5: Same allegations as Specification l except check 
dated 13 April 1945 in the amount of $25. · 

Specification 61 Same allegations as Specification l except check 
dated 16 April 1945 and payable to cash in the amount of ~25. 

. . 

Accused pleaded not guilty to and was found guilty of all Charges and 
Specifications. Uo evidence of any previous conviction was introduced. 
Accused was sentenced to dismissal, total forfeitures and confinement 
for one year~ The reviewing authority disapproved the findings of guilty. 
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of Charge I and its Specification, approved the sentence but remitted 
the forfeitures and the confinement and forwarded the record of trial 
for action under Article of War 48. 

3. The evidence introduced by the prosecution is hereinafter sum
marized under appropriate headings indicating the Charges and Specifi 
cations to which particular evidence is pertinent. 

a. Charge II. Specifications l to 3 inclusive: 

It was stipulated by the prosecution, defense and the accused 
that (R. 22, 23; Pros. Exs. II, I, J): 

(l) Accused signed three Pay and Allowance Accounts, 
W .D. Forms No. 336a,. on or about 28 February 1945, 31 Aiaroh 

1945 and 30 April 1945, respectively; 


(2) he claimed flying pay for the month of February 
in the amount of $87.50 on the first voucher, flying pay for 
the month of March in a like amount on the second voucher, 
and flying pay for the month of April also in the same amount 
on the third voucher; 

(3) on the reverse side of each P~y and Allowance Ac
count appeared an unsigned certificate stating that the claimant 
was required to participate in regular and frequent aerial flights 
and did participate in sufficient flights to meet the requirements 
of Executive Order No. 9195, July 7, 1942; and, 

(4) accused presented these vouchers for payment at the of
fice of the Finance Officer, Lockbourne Army Air Base, Columbus, 
Ohio, and received in cash the difference between the total amount 
of pay aµd allowances claimed by him, including the above-mentioned 
flying pay, and the total amount of the debits appearing on the 
vouchers. 

AAF Forms No. 1 are official daily records or logs that remain 
in each Army aircraft and on which at the conclusion of each flight are 
entered the names of individuals participating therein Ji.us other pertinent 
information with respect to the flight. For each individual on flying 
status there is maintained an AAF Form No. 5, Individual Flight Record, 
on which·is posted from relevant AAF Forms No. 1 all flights-made and 
flying tim,e accumulated· by the individual (R. 26). Pursuant to paragraph 
22, Special Orders Ho. 25, Headquarters, Pilot School, Lockbourne Army 
Air &.se, 25 January 1945, accused-was suspended from flying status. 
The finance officer at accused's station, Lockbourne Army Air Base, 
learned of that fact for the first time from accused on 30 April 1945 
(R. 24, 25, 27; Pros. Ex. L). Not only were there no AAF Forms No. 1 
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on file in accused's organization indicating that accused had accumu
lated any flying time during the months of February, Larch and April, 
1945, but furthermore on accused's W' Form ho. 5, maintained at his 
station, Lockbourne Army Air Base, for the months of February, harch 
and April 1945, there appeared the entry 11 Ho flying time this station 
for the months of February, Ii.arch and April" (R. 26; Pros. I:;x. K). 

b. Charge III, Specifications 1 to 6 inclusive:, 

It was stipulated by the prosecution, defense and the accused 
that accused made and uttered the following checks, on the dates thereof, 
to the following persons and received iR exchange therefor the face 
amounts thereof in cash, viz (R. 18, 19, 22; Pros. Exs. B-G): 

Date of
~- Check AmoYat Check C!J.shed B;,.c Drawee Bank 


l 5 Apr 45 $20 Hotel Deshler Wallick Natl Bk of Fort Sam Houston 

II II ti II II II II II2 	 7 Apr 45 i30 

ti ti II II II II II II3 	 9 Apr 45 ilO 

n II n II II4 12 Apr 45 i52 City Natl Bk & Trust Co 

II II II II ti5 13 Apr 45 i25 Hotel Deshler Hallick 

II II n II II6 16 Apr 45 ;;;25 City Natl Bk & Trust Co 

H.B. 	 The two checks cashed by City National Bank & Trust Company 
were drawn payable to cash and the four other checks were 
drawn payable to the hotel cashing them. 

It was stipulated by the prosecution, defense and the accused 
that if i.1r. H. D. Davenport, Assistant Cashier of City Hational Bank & 
Trust Co., Columbus, Ohio, were present he would testify that the two 
checks cashed by his bank (Specs. 4, 6) were forwarded to the drewee 
bank for payment but were returned unpaid because.of insufficient funds 
(R. 20). It v1as also stipulated that if' Iv;r. Kenneth B. Glass, Ii.lanager 
of the Hotel Deshler Wallick, Columbus, Ohio, were present he would 
testify that the four checks given to his hotel by·accused were returned 
unpaid by the drawee bank because of insufficient funds (R. 20). It was 
further stipulated tha:t, if 1:r. W. L. Bailey, Assistant Cashier of the 
National Bank of Fort Sam iiouston, San Antonio, Texas, were present he 
would testify that he was the c~stodian of the original records of all 
commercial checking accounts with his bank and that such records indi
cated that from 1 April to 2 April 1945, accused's balance on deposit 
was $2.40; from.'.3 April to 4 April 1945, the balance was ~14.40; from 

ti 

II 

n 

II 


II 


4 
-': ..... 

http:because.of


(323) 


from 5 April to 10 April 1945, the balance was $4.40; and from . 

.ll April 1945 until 17 May 1945, when the account was closed, accused's 

balance never e~oeeded the last mentioned fi~e (R. 21).


' . 

4. ,For the defense it was stipulated by the prosecution, defense 
and accused that on JO April 1945 accused repaid the finance officer the 
sum ot $176.60 received by him on his .April pay and allowance account . 
(R. Z7). ....., 

The defense also introduced evidence to show that accused 
participated in thirty aerial combat missions in the European Theater 
ot Operations, serving as co-pilot of a B-17 type bomber plane. ·· He re
ceived eff~ciency ratings or. ":Excellent• for his foreign service and · . 
also was awarded the Distinguished Flying' Cross; the Air Medal with · . 
three Oak Leaf' Clwrters, ·the European Theater of' Operations ribbon with 
one Bro~e Star, and the Uni~ Citation {R. 28, 29). · . . · ' 

. . 
.A. full history of the medical observation ..and examination 

made of' accused was admitted in evidence. On or about 11 May 1945, 
accused's condition was diagnosed at the station hospital as "Anxiety 
state, moderatel7 severe, manifested by tension and instability• (R. -:a,·
JO)~ He was thereafter-sent to Fort Hayes for consultation with the 
psychiatrist at that installation. That psychiatrist reported that 

. accused appeared to· be. suffering from an amciety state and opined that 
accused's excessive dri?lkingwas· "symptomatic and related to the tension 
and vasomotor instability which he shows•_(R. JO). Following this re
port accused was dispatched to the Psychiatric Center at Fletcher 
General Hospital where he was observed by a Board ot Officers. On 
'Zl June 1945, this Board reported its diagnosis of accused's condition 
as "Anxiety state, manifested by tenseness, apprehension, tremulousness 
and over-activity.• The Board found accused to bt\ sane and to have been 
sane during the period from 25 January 1945 to 14 .June 1945, and recom
mended that he be "discharged from the hospital and returned to confine
ment for appropriate ~dministrative action" (_R. 31,32; Fros. Ex. i). 

5. Accused sought to alleviate the effects of his conduct by 
introducing evidence to prove that during the time he committed the of
fenses charged he was suffering from a nervous dis9rder. However, none 
of the evidence suggested that his cond!tionwaa pstchotic or that he WH 

. not legally sane. Indeed, the Board of Officers. convened at Fletcher 
General 1Iospital specifically determined that accused was· sane during .. : 
the ieriod he col!llllitted the offenses ,charged. Acccrd1D,il1, accused must 
be held legally responsible for ·his· conduct•. -~ . . 

' . .

-~ . Charge II~ ·specif'ications 1 to 3. inclusiyes ~

. In each· of these ·three Specifications ·accused is charged with -· 
making a false s~te~nt in a monthly Pay and illowanoe looount in ~er 

'·· ,;;"!,!',· . ·, 
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to obtain approval, allowance ~nd payment of a~claim against the United 
States. Executive Order lfo. 9195, July 7, 1942, par. 2, AR .35-1480, 
10 October 1942, in general, provides that an individual is entitled to 
claim flying pay if he is required by competent authority to participate 

,regularly and•frequently in aerial flights and if durirtg the month for 
whiich such pay is claimed he has flown a certain number of hours. or 
this Executive Order, incorporated in the Army Regulations, the court 
properly took judicial notice {l.iCM, 1928, par. 125). The evidence shows 
that for the months of February, PJarch ~nd April, 1945, accused signed 
monthly pay vouchers each of which contained a claim for monthly flying 
pay in the amount of $87.50 and on the reverse side of each appeared a 
~ertificate stating in effect that accused had complied with the pro
visions of the above-mentioned Executive Order No. 9195. This certificate 
had not been signed by accused nor does it appear that he ever saw it or 
that he occasioned it to be placed upon the pay voucher. However, the 
representation that ac~used had complied with all necessary regulations 
to entitle him to flying pay is implicit in his claims for that type of 
pay. Executive Order No. 9195 contains the basic requirements, well 
known throughout the Air Corps, which must be met to entitle one to such 
pay. Thus, the statement on each pay voucher that accused was entitled 
to flying pay for the particular month covered by the voucher necessarily 
contains the representation that he has complied with the provisions of 
this Executive Order No. 9195. 

The evidence conclusively demonstrates that not only had accused 
engaged in no aerial flights whatsoever during the months of February, 
March and April, 1945, but furthermore he had been suspended from flying 
status on 25 January 1945 and, accordingly was not even authorized to 
participate in any such flights. Thus, accused's statements that he was 
entitled to flying pay were both false and fraudulent. The evidence is 
ample to sustain the findings of guilty of these three Specifications. 

b. Charge III, Specifications 1 to 6 inclusive: 

In each of these six Specifications accused is charged with 
the non.fraudulent offense of wrongfully failing to maintain a sufficient 
bank balance to pay a check made and uttered by him. It is well estab
lished that, in the absence of a satisfactory excuse therefor, such 
conduct constitutes a violation of Article of War 96 (CM 250484, .!:!!hl!, 
32 B.R• .397). Proof that the check was issued as a result of an honest 
mistake made by accused with respect to the sufficiency of his bank bal
ance may excuse such con~uct but proof that the check was carelessly 
issued affords accused no legal excuse for his act (CM 282.3.35, r.~cCe.rthY; 
CM 249232, Norren, .32 B.R. 95). In fact, negligence is the essence of 
this offense. Her~ the proof establishes that accused ma.de and uttered 
six checks ranging in amount from i10 to ,52 and aggregating a total of 
il62 without having more than ~4.40 in his bank account when any one of' 
the checks was issued and presented for payment. Accused offered no 
explanation for his acts. On the evidence presented the court was f'ull.y' 
warranted in finding accused guilty of the offenses charged under these 
six Specifications. 
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6. Accused is 28 years of age. ~'Jar Department records reveal 
that after graduation from high school he worked in various oil fields 
until he enlisted in the military service as an air cadet in October 
1942. On 23 June 1943, he was commissioned a second lieutenant after 
graduating fron the Two-Engine Advanced Flying Course, Pampa Army Air 
Field, ~ampa, Texas. For meritorious achievement while serving as 
co-pilot of a B-17 type bomber-on a total of thirty bomber missions 
over enemy occupied continental Europe, accused was awarded the 
Distinguished Flying Cross, the Air Iliedal and two Oak Leaf Clusters 
to the Air I.:edal. On 14 i.~ovember 1944 he was promoted to first lieu
tenant. On 5 December 1944 he was given a reprimand and a forfeiture 
of ~75 of his pay under Article of War 104 for absenting himself with
out leave from 2 November 1944 to 7 November 1944. According to the 
review of the Staff Judge Advocate, on 12 January 1945 he was again 
punished under that Article of ·,iar for failure to maintain a sufficient 
bank balance to pay certain checks and for noncompliance with standing 
orders. 

7. The court was legally constituted and had jurisdiction of the 
accused and the offenses. Ho errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence as approved by the reviewing au
thority and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of Article of War 94 or Article 
of Uar 96. 

Judge Advocate 


Judge Advocate 
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SPJGH-Cli, 284260 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 


" . 

T01 The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated l!i,ay 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of First Lieu

tenant J. c. Hayes (0-683692), Air Corps. 


2. . Upon trial by general court-martial this officer was found 
guilty of absenting himself without leave from 17 April 1945 to 
.30 April 1945, in violation of Article of War 61 (Chg I & Speo); guilty · 
of making three false statements in order to obtain payment·from the 
united Sta~es of three asserted claims for flying pay, in violation of 
Article of'War 94 (Chg II~ Specs 1-3); and guilty of making and utter
ing six checks in the tot41 face amount of' $162 without maintaining a 

. sufficient bank balance to pay them, in violation of Article of War 96 

(Chg III, Specs 1-6). He was sentenced to dismissal, total forfeitures 

and confinement for one year. The reviewing authority disapproved the 

findings of guilty of Charge I and its Specification (absence without 

leave), approved the sentenoe but remitted the forfeitures and the con

finement and forwarded the record of trial for action under Article of 

War 48• 


.3. - A suwmry of the evidence- may be fotmd in the aocompanying 
opinion of the Board of Review. The Board is cf the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence as approved by the reviewing authority and to warrant 
confirmation of tho sente~c3 •. I concur in that opinion. On his Pay and 
J.llpwance Accoun.ts 1for the months of February, 1Iarch and April 1945, ac
cused stated he was entitled to,· and made· claim for, flying pay in the · 
amount of $87.50 per month when in fact he was not entitled to any such 
pay, having been removed from flying status on 25 J"anuary 1945 and having 
acoumulated no flying time whatsoever for any of these three months. Thus, 
he fraudulently obtained a total of $262.50 from the United States Govern
ment. As partial restoration of the money so obtained, on 30 April ·1945 
accused returned to the finance officer the sum of $176.60 which had been 
paid him for the mcnth of April. During the period from 5 April 1945 .to , 
16 April 1945, accused cashed six checks totaling $162 in amount and 
negligently failed to maintain a sufficient bank balance to pay them 
inasmuch.as his -balanoe·from 5 April 1945 until hia account was close.d ·· 

~on 17 May 1945 riever exceeded $4.40. · · · ~ - . 

On 5 December 1944, aqcused was punished under the 104th 
Article.,of War for absenting_himself 'without leave for five days and, ·• · 
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according to the review of the Staff Judge Advocate, on 12 January 

1945 he was again punished under that Article of War for failure to 

maintain a sufficient bank balance. to pay certain checks and for non

compliance with standing orders. 


Accused served overseas in the European Theater of Operations 

as co-pilot aboard a B-17 type of bomber aircraft, participating in 

tb.irty bombing missions over enemy occupied continental Europe.· :F'or 


:~eritorious services performed on these missions he was awarded the 
Distinguished Flying Cross, the Air Medal and two, possibly three, Oak 
Leaf Clusters to the Air .hledal. During 1'ay and June 1945, accused was 
subjected to three psychiatric examinations and the diagnosis follow
ing each such examination was that accused, although not psychotic, was 
suffering from an "anxiety state" manifested generally by tenseness, ap
prehension and instability• 

. In view of accused's excellent combat record and considering 

the psychiatric reports indicating the existence of a nervous disorder, 

I recommend that the sentence as approved by the reviewing authority be 

confirmed but commuted to a reprimand and a forfeiture of pay of $50 per 

month for six months and that the sentence as thus commuted be carried 

into execution. 


4. Inclosed is a form of action designed to carry the above recom-. 
mendatiorl into effect, should such recommendation meet with your approval.· 

' c..- o,_o,_*__.....__ 

2 Incls .MYRON C • CRAI.1:R 
1. Record of trial .lliaJor General 

------------
2. Form of action . The Judge Adyocate General 

. ( Sentence· as approved by' reviewing authority- confirmed but, cpmmu
·to 8 reprimand and !or!eitures. GCllO 1+44, 21 Sept 1?4S)• . 

ted 
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(.:2))11AR DEPARTMENT 

Army Servioe Forces 


In the Office of The Judge Advocate General 

Washington, D.C. 

SPJGK - CM 284323 
13 AUli 1945 

U N I T E D S T A T E S 	 ) INFANTRY REPI.ACEMENT TRAINING CENTER 
) Camp Fannin, Texaa 
) 
) Trial by G.C.M., convened at Camp 

Seoond Lieutonant GEORGE A. ) Fannin, Texe..s, 23 July 1945. 
HA.LL (o-1oss544), Infantry ) Dismissal. 

---------------------------·-OPINION of the BC1iRD OF REVIEN 
LYON, LUCKIE, MOYSE and SYKES, Judge Advocates 

l. The record of trial in the case of the officer named a.bove hs..s been 
examined by the Board of Revi eN and the Board submits this, its opinion, to 
The Judge Advocate General. 

2. The aocused was tried upon the following Charges and Speoifioations 1 

CHA.RGE Ia Vioiation of the 61st Article of War. 

Specificationa In that Second Lieutenant George A. !all, Compa~ 
"D", Eighty-third Training Battalion, llfteenth Training Regi• 
ment, did, without proper leave, absent himself from his organi• 
zation at Camp Fannin, Texas from about 0556 21 June 1945 to 
about 1515 21 June 1945. 

CHA..~GE Ila Violation of the 96th Article of War. 

Specification• In that Second Lieutenant George A. Hall, • • •, 
did, at Camp Fannin, Texas, on or about 22 June 1945, in an 
a.ft'idavi t make under oath a atatement in substanoe a.a follows a 
That on or about 20 June 1945 at about 2346 he went to his 
quarters to bed, a.t about 0520 21 June 1945 he went to Lieutenant . 
Lambertson'• quarters and talked until about 0630, he then went 
to Company "D", Eighty-fourth Trainillg Battalion about 0700 
where he and said Lieutenant Lambertson conversed until about 
1000 when he aooompanied said Lieutenant Lambertson to Head
quarters, Eighty-fourth· Training Battalion, which statements 
he did not then believe to be true. 

He pleaded not guilty to and wa.a found guilty of both Charges and their Speci
fications. No evidence of' any previous conviction was introduced. He wa.a sen
tenced to be dismissed the ser'Vioe. The reviewing authority approved tb!I sen
tence and fanrarded ·~he record of trial tor action under Article of War 48. , 
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3. Summary ot evidenoe. 

a. Charge I and Speoif'ioation. On the da.tea referred to in the 

Charges and Speoifioa.tion.s the aooused wu a. seoo:nd lieutenant, Army of tho 

United Sta.tea, a member of Comp~ D, 83rd Training Battalion, 15th Training 

Regiment, and stationed at Ca.mp Fannin, Texa.a (R. 6 ). Th• aoouaed wu not 

present tor duty with his company from 0565.until 1515 on 21 June 1946 

(R. 7,13,14,16). Between these houri a aeuoh wu ma.de for him by the . 
Ba.tta.lion adjutant, but a.ooused was not looa.ted until 1616 when he was found 
at Dental Clinic 1-.! (R. 14,15). No authority had been granted aoouaed to be. 
abaent for the period alleged, am aocused had not sig~d out in th, Regimental 
v.o.c.o. register (R. 20). 

' b. Speoifioa.tion, Charge II. A.a a result of the absenoe ot the 
a.ooua ed referred to above .the regiD119ntal oomma..mer by Speoial Order• No. 118, 
dated 22 Ju:ce 1945, in oonfirmation of verbal orders of 21 June 1946, a.p
pointed Major John o. Cook, Jr., investigating officer to investigate the 
matter (R. 21, Ex. 4). Purauant to this. order Major Cook had an interns 
with the aooused at the Hea.dquarters of the 83rd Batta.lion about 10 o1 olook 
on the morning of 22 June 1945. He asked a.coused if he waa a.ware of his 
rights .under Article of War 24 and aooused replied that he was. Major Cook 
stated that he apprised aoou1ed that he oould rema.in silent,"••• give a 
sta.tement not sworn or & sworn statement, that he would not be required to 
&DJnrer or give a.ey erldenoe whioh would inorimina.te himself" (R. 22 ). It 
a.ppee.ra from the testimony of Major Cook that on the ooouion or this in.. 
terview he did not have a. stenogre.pher a.nd tba.t the ,ta.tement then ma.de by 
the aoouaed w._. transcribed by Major Cook in longhalld. Shortly thereai'ter 
1w (Major Cook) had & "dra.f't oopy typed," whioh was read and signed by a.o.. 
ouaed a.t appro.xima.tely 11-o'olook on the morning ot 22 June 1945 (R. 22,27). 
This document ii in the form ot an atrida.vit, reoitea that it was ma.de 
u:nder oath and bears the jura.t of the investigating otfioer. In the docu
ment; the aooua ed statea in substa.noe that on the night ot 20 June 1945 he 

· 	parted oompa.ny with a. Mrs. Bergeron on the post at a.bout 2330 or 2346, a.tter 
which he went to his quarter• and retireda that 1.t 0520 the next morning he 
.rose, went to nIJ.euteDallt Lamberson'•" quarters a.:nd talked until abou'b 
0630. From there he went to Comp~ D, 84th Batta.lion, where he and Lieu
tenant L&.mbertson arrived &t 0720 and where they talked until 1000. From 
there they went to the 84.th Ba.tt&lion hH.dque.rters. Thereafter he went to 
the hoapitd, thence to the oamp O&teteri& for lunoh, then to the b&nk, a.D4 
fina.lly, at 1500, he went to Denta.l Clinic 1-.A. (R. 22, Elc. 5). Major ~ook 
1tated th&t he turned thil st&tement onr to a. typilt for the prepan.tion 
ot five copies which were required tor hi• investigation report, a.nd that 
he then inter'Vi•ed Lieutenant Lambertaon (R. 22,23 ). After hia oonterenoe 
with Lieutenant Lambertaon, J.w.jor Cook reoei'\19d from the typist the required 
typewritten oopiea ot a.oouaed's pren.oua statement (Ex. 5). H.e ate.ted tba.t 
at about lHO on the Hme day he recalled aoouaed for the purpose ot ha.Ting. 
him sign the additional oopiea. Major Cook atated that on this ocouion. 
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he called in "Lieutenant Da1lu 11 a.s a. witnesa; that ha administered the 
oath and handed to the accused the additional sta.tementa for hi• signature. 
The a.ccu.sed started to sign alld wrote the word "George 11 a.nd "then stopped." 
After wa.iting a.bout 15 minutes aocuaed requested that he be permitted to 
submit amther statement. Major Cook gave him a "deposition form and a 

. pen ani left the room." In a. few minute• 1r£jor Cook returned a.nd accused 
signed under oath and delivered to him a. new statement concerning the matter 
under investigation (R. 22,26). In ~~is document the aocuaed stated tmt he 
left the post at 2255 20 June 1946 in company with a guest, that he returned 
to the post at 1045 21 June 1946, going to the station hospital, then to 
the ca.mp ca.teteria and to the ba.nk and finally to Dental Clinlc 1-A. a.t 1515, 
when he called his company and advised the first sergeant of his whersaboutc 
(R. 2~, Ex. 6). 

First Lieutenant Bruce L. Lambertson, 85th Training Batta.lion, 

15th Training Regiment, testified that he did ·not see the accused or have 

e.ey conversation with him on 21 June 1945 until about 2310 in the evening 

of that day (R. 28-29 ). ' 


4. For the defense. 

The accused, advised of his rights as a witness, elected to make 
an unsworn statement as follows a 

"The only thing I have to sa.y is, Major Cook ca.me to me and 
told me, in all proper form, he was the investigating officer in 
reference to my absence for the period ot time involved, and a.a I 
have known hiajor Cook. for a considerable length of ti.ire, I knew he 
would do a. very thorough job. My a.bsenoe from the Post, as I 
described in the seoolld statement, which was the true and correct 
sta.teIJient, involved a. party of a non-military nature, and due to the 
fa.ct I did not want a.n investigation so fa.r as that particular party 
wa.a oonoerned, I mde up that story, which, of course, ia not true, 
which represented the first statement that was ma.de. I did not think 
about a Court-Martial. The only thing I had in my mind was the oa.u 
of Major Cook being the investigating officer, and as such would do 
a very good job. However, when I began to think. a.bout it, I went 
over voluntarily the s eoo:rn time and spoke to Major Cook and told 
him as the investigating officer, I could save him a lot of time, 
and I told him what had happened. I had left the Post and I had 
failed to sign out, because there was a cab there available and they 
a.re hard to get at that time of night, and I told him for the purpose· 
of the.record that I ·had left the Post without signing out &.D.d re
turned the following morninz at· the hospital at approximately 10130, 
and for the purpose of the record, I preferred not to mention what 
had happened, and why I had been late, and those a.re the e:xa.ot con
ditions under:wl:lich th• true and correct statement were made. Realizing 
the seriousness of the first ste.tment I went over voluntarily. It 
was only about an hour and a half later, and I told Major Cook I could 
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save him e. let of time in the investigation, if he would let me 
write out another statement, which he did, and the investigation 
oeased, ai:n he asked, in view of the fact they were in a. big hurry 
to get this, if I would sign the five copies in blank, and he 
would. have them typed up. The second statement was merely blank 
sheets oi'· paper, which I signed in expediting the matter, so they 
could get it to the Regimental Commander• s desk. That's all I have 
to say." (R. 32-33) · 

5. It is unnecessary to reca.pitula.te the evidence in this case. With 
reference to Charge I and its Specification, the evidenoe for the prosecution, 
and the unsworn sta.tement of the accuaed, clearly shaw that accused was e.bsent 
without leave from his org&.Dize.tion for the period alleged in violation of 
Article of War 61. Concerning ChArge II and it& Specification charging th&t 
accused made certt.in false st&tements under oa.th, which sta.tements he did 
not believe to be true, in violation of Article of War S6, the undisputed 
evidence shOW11 (1) tha.t the regimenta.l oonunander of accused's organization 
appointed ~fajor John o. Cook, Jr., as investigating officer to investiga.te 
the fa.eta and oircUlll3tauces of accused's unauthorized absence referred to 
in the Specification of Ch&rge I. In the oourae of thia investigation the 
accused, after being fully edrlsed of his righta under Article of War 24, 
ma.de a voluntary statement tcthe .1.nvHtigating officer, the substance of 
which was first taken down in the handwriting of the investigating officer 
and thereafter typed in the form of an affida.vi t. The a.t'f'ide.vi t was then 
submitted to the accused, who read, signed aild returnoo it to the investigating 
officer. The e.ffida.vit is regular in form, conta.ins reoitall that it wa.s made 
unier oath, and bears the jura.t of the investiga.ting officer who wa.a empowered 
to administer the oath. The statements of faota appearing in the e.ffidavit 
a.re substantially the same as those alleged in Charge II and its Specification. 
(2) The falsity of the statements set forth in the e.ffida.vit is clearly shown 
by the testimony of Ueutena.nt Lambertson, by the subsequent affidavit of 
a.ccuaed (Ex. 6) and by the unsworn statement of a.ocueed :made a.this trial. 
Obviously the,e undisputed facts support the fin.dings of guilty of Charge 
II e.nd its Specification. The fact that accused shortly after ma.ld.ng the false 
atatement (Ex. 5) recanted t.nd made another atatement to the inveatiga.ting 
officer in which he told the truth may be a matter tor the oonaidera.tion of 
the reviewing or confirming authority, but it doea not con.done or purge the 
original offenae (B.R. 18, pp~ 197-214, II Bull. JAG 190), 

6. War Department reoorda show the a.ooueed h 30 year• of age &.X¥1 is 
lllllili.rried. He attended City College of New York two yea.re but did not 
graduate. Ho enlhted in the mili t&ry service ¼ Februa.ry 1942 and a.tta.ined 
the grade of oorporal. On 12 August 1943 he wa.a gre.duated trom tho Anti
airore.ft Artillery School, Camp Davi•, North Carol1JJ&, and oommisaioned a 
aecond lieutenant, Arroy of the untted State,. 
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7. The oourt wu legally constituted an:i had jurisdi ati on of the 
person an:l the offenses. No errors injuriously affecting the substantial 
rights of the aooused were oommitted during the trial. In the opinion of 
the Board of Review the reoord of trial. is legally suffioient to support 
the findings of guilty aiid the sentence and to warrant confirmation of 
the aentenoe. Dismissal is authorized upon oonTiction of a violation of 
Artiole1 of War 61 and 96. 

(On Leave) , Judge Advocate 

~x/~. 
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SPJGK - CM 284323 lat Ind 


liq ASF, JAGO, Waahington 25, D. C. 

, TOI The Secretary of War 

1. Puraua.nt to Executive Order No. 9556, dated ~ay 26, 1945, there 

&re tra.nsmi tted herewith for your a.otion the record of tria.l and the 

opinion of the Boa.rd of Review in the ca.u of Sooond Ueutenan t George A. 

Hall (0-1058544), Infa.ntry. 


2. Upon trial by general court-martial this officer was found guilty 
of being absent without leave from his organization from about 0555 21 
June 1946 to about 1515 21 June 1945, in violation of Artiole of v'lar 61, 
and of ma.king a. f&lse ata.tement unier oath with respeot to his unauthorized 
absonce in violation of Article of i'iar 96. He was sent...,nced to be dismissed 
the service. The reviewing authority approved the sentence and forna.rded 
the record of trial for action under Article of War 48. 

3. A summary Qf the evidence may be found in the aooompanying opinion 
of the Board. ot Review. I oonour in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings and the 
aentenoe a.nd to warrant oonfirma.tion of the sentence. · 

The undisputed evidence clearly shows that accused was absent with• 
out l•ave t'rom his organization between the hours of 6155 a.m. a.nd 3115 p.m. 
on 21 June 1945. Upon an official investigation of his una.uthorized absence 
the accu1ed on ~2 June 1946 made a false 1ta.tement to the investigating 
officer concerning hi1 whereabouts, which statement we.a sworn to and signed 
by accuaed. Within less than two houri therea.fter the aocused voluntarily 
reoanted a.nd 'nad• another statement to the investigating of'fioer in which 
he told the truth. The staff judge advooate in his review of the record of 
trial 1tates tha.t the aooused ha.a been the subject of disciplinary action 
under the provi1,ion11 of' Article ot War 104 for abandoning his duty as officer 
ot the day am remaining absent "for most ot the following day." 

War Department.records show that acouaed voluntarily enlisted in 
tho military urvioe 4 February 1942 and that after attaining the gro.de of 
oorporal h• attended Officer Ca.ndidate School (Anti•Airora.ft Artillery), 
Camp Davis, North Caroli:ca., trom which he waa commissioned a 1econd lieu
ten&nt, Army of the United Sta.tea, 12 August 1943. Under all the oircum
1tanct1 1n this case I reoonu:nend that the aentenoe be oonfirmed but oommuted 
to a reprimand and forfeiture ot $60 pay per month for a period of six months, 
and that the aentenoe as thus modified be carried into execution. 

,. Incloaed,ie a form of action de11gned to oarry into exeoution the 

toregoillg rocomm.endation, should it meet with your approval.
·- ,.._ . ,.,.....
v.~l:;-c. ~---- 
2 In0l1 

l. rt.oord ot trial V.ajor General 
2. Form ot aotion Tho Judge Advocate General 

8 

( Sentence oon!i:rmed but commutetd to a repriman:!' and !ort,itures, 
OCMO 42.), 28 AUS 194S) • . 
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Army Service Forces 
·,In the Office o.f The Judge Advocate General 

Washington 25, D. c. 
(. •, 

SPJGN-CM 284325 

· U N° I. T E D . S T A T E S ARMY AIR FORCES 
CENTRAL FLYING TRAINING. COMMAND 

v. l 
) Trial by G.C.M., convened 
) .First Lieutenant ElllER H. 	 at Bryan, Te:,cas, 19 July 

.>. 
.·.~ ( o-823.'.383), Air Corps. . ) 	 1945. Dismissal and total 

.forfeitures. 

OPINION o.f the BOARD OF REVIEW 
LIPSCOMB, 0 1CONNCR and MORGAN, Judge Advocates • 

... ' ~. --·---- 
l. ·The Board· o.f Review has examined the record o.f trial in the case 

ot·the· o.f.ficer named above and submits this, its opinion, to The J"udge 
Advocate General. . ' ., . . . . . . 

, 2.· The accused was tried upon the following Charges and Specifi 
,·cationst · ' 

· .. · . CHAR~ Ia Violation o.f the 93rd Article o.f War. 

:Specification la In that First Lieutenant Elmer He Kamke, Air Corj:s, · 
did, at Bryan Army Air Field, Bryan, Texas, on or about · 
5 APril 1945, with intent to defraud, .;falsely make in itw 
entirety a certain cheok in t~e following words anq figures, 

. to1ita 

"The FIRST.. NA.TIONAL BANK 88-230 
_, ,.~ , . 	 or Bryan·. 

BRIAN, ·TEXAS, · APril 5 l94,LNo • .l1._ 

Pq-to the 
Order o.f Cash--- $ 4~· 

_...:F_o;;.:r;..;;tz~&=-xx__________D.ollars 

(Signed} J.s. Kennedy n 
) 

'Which said ·check was a TII'iting of a private nature, which 
might operate to the prejudice of another., 

. 
Specification 2i 

~ 

same as Sp,cification l except 
. 

that check is in 
the amount o.f $30 and purports to be executed by :"M. J. 'Granger, 
~ . 



(J~) 


. }1ajor AC. Ck>23465. n 

Specification 3: Same as [ipecification 1 except th~ offense was 
committed on 9 1,Iay 1945 and check is made payable to Officers 
1:ess, is in amo'U!lt of ~?30,a.nd purports to be signed by 11Fred s. 
Kennedy, 1st Lt. 0-7938865. 11 

C!!P.113:S II z Violation of the 96th Article of War. 

Specification 1: In that First Lieuten~.nt Elmer H. Kamke 1 Air CorP3, 
· 	 did, at Bryan Army Air Field, Bryan, Texas, on or about 

5 April 1945, wrongfully and with int~t to defraud, Td.11£~, 
unlawfully and .feloniously utter as true and genuine a cer;.. 
tn:1.n check in words and figures as fcllowsz . 

"The FIRST .NA.TIONAL BANK 88-230 
·or Bryan 

,BRYAl~, TEXAS, Ai:iril 5 194~ No. 17
.• 

P~ to the, 

CrC:.er of_..;C:::-.;as=h._-_-----_-____$ 4~ 


___F_ora;;;·_t..f ....&=--xx----------Dollars 

(Siooed) J. s. Kennedy n 

a. writing Q£ n private na.ture, which might operate to the 
prejudice of another, whic_h said check was, a.s he, the said 
First Lieutenant Elmer H. Kamke then well knew, .falsely made 
and forged. 

Specification 2.a · Sam~ as SI! cifica.tion l except that check is in 
the amount o£ ~;30 and purports to be executed by "M. J•. Granger, 
Major AC. 1

· o-623465~11 . . _ . 

. 	 . 

Specification 31 ·same as Specification 1 except the offense was 
committed on 9 ~ 1945 and cl1.eck is made p~able to Officers 
Mess,. is in the amount of $30_,and purports to be signed by 
"Fred s. Kennedy, 1st Lt. M93865•" . 

The accuses pleaded not guilty to, and was found guilty of, both Olarges 
and the Spebifica.tions thereunder. He was sentenced to be dismissed the 
service and.to forfeit all Pav' -and allowances due or to becane due. The 
reviewing authority approved the sentence and forwarded the record' of 
trial for ~tion under Article of War 48.,~ 	 .. 

;3. The evidence ·far' the prosecution ahows that about ?aOO;p.m. on· 
the night of 5 April 1945 same .fif,teen men were engaged· in a .dice. game 
in the Officers• Club a.t Bryan .Field, T~xas (R. 12; 15). The ·accused 

.. 2 
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and First Lieutenant John o. Gallagher, who were strangers, were among 
the participants and were placing 11 side-bets0 with one another. For a 
time their transactions were coo.ducted with cash, but, luck having 
apparently turned against accused, he introduced two checks into the 
play and lost both of them to his opponent. The first, in the st.nu of 
forty dollars, was. drawn on The First National Bank of Bryan, Texas, and 
purported to be signed by 11J. S.Kennedy. 11 The other, drawn on the same 
bank, was -for thirty dollars and bore the purported signature of IIM. J. 
Granger; Major AC, o-62346511 (R. 13-14, 17-18; Pros. Exs. 2, 3). '.l.'he 
drawee institution had no account in the name of either alleged maker 
and refused to accept the instruments for deposit (R. 14, 57; Pros. Ex.13). 
An examination _of the rosters at Bryan Field by Lieutenant Gallagher m.d 
an inquiry directed by him to the local •Military Personnel" office re
vealed that "there were no such persons" as llM. J. Granger" or _11J. s. 
Kennedy" at that fielci (R. 14, 18,; Pros. Foc. 14). After several futile 
attempts to find the makers, Lieutenant Gallagher turned the checks 
over to C,aptain Arthur W. Jordan, the Provost Marshal on 9 'April 1945 
(R. 14, 19,· 21, 39, 52) • 

I 

, Having canpleted his course of training in instrument flying,the. 
accused departed from Bryan Field on 7 April 1945 to return to his 
home base at Marana Army Air Field, Marana, Arizona. Twenty days later 
he reported back to Bryan Field and was assigned to duty as an instructor 
(R. 23; Pros • .t«. 4). Between 6:00 and 7:00 p.m. on 8 May 1945 he was 

again a participant in a gambling game at the Officers I Club. The dice 

passed in order "around the table" from one player to another and ulti- · 

ma.tely came into the hands of Captain Harry L• .Cole, who- proceeded to 

use them with extraordinary su·ccess. After making about six consecutive 

"passes," he found himself in possession of a check in the sum of 

thirty dollars which had been wagered by the accused and which was sur

rendered by him after receiving either five or ten dollars in 11 change. 11 


This instrument was also drawn on The First National ·Bank o!' Bryan, 

Texas, was payable. to tne Officers' Xess, and signed by'"Fred s. Kennedy, 

1st Lt •. 0-793865." Although not endorsed, it was accepted by Captain 

Cole because several in similar fonn, executed by other makers, had been 


. cashed for him by the Officers I Mess (R. 28-29, 32-33). A teJsphone call 
the following day disclosed that "there was no person by /£he7. • • • name 
/of 11Fred s. Kennedy~] with an account at the bank" (R. 2[-27., 29-31, )3; 
~ros. Exs. 5, 13, l4J• on 10 May 1945, the check, like its two pre- . 
decessors, was delivered to the office of the Provost Marshal (R. 26, · 
30-32, 39). Shortly thereafter Captain Cole informed the Provost Marshal 
that the i;nstrument had been obtaine~ from the accused (R• 52). . 

- .· . Believing that he ."g.idn1t have enough • • • against the man to make 
the aITest," the Provost Marshal commenced an independent investigation 
in the hope of discovering additional·evidence (R. 53). Af'ter observ
ing the gambling on 11 am. 13 May, the Provost Marshal noted, at the 
conclusion of a dice game during the noon hour of 14 May 194$, that, as 
the accused left the ."card room" at the officers• club, he tore two checks . . 
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, 

int.o numerous ema.11 pieces 1md deposited them in an ash receptR.cle in 
the lounge, :The Provost tiarshal, after having waited som~ ten or .f'if'teen 
minutes, proceeded to retrieve the bits 0£ paper, Fran this task he 
wM momentarily diverted by tiw accused 'Who "caine ovi!!r 11 and lljust stood 
there for r. moment." The Provost MarshaJ. i1'!ll".ediately inqm.red ,mether 
the two checks had belonged to the accused a.nd w~1ether he h3.d written 
them, The answer in ea.ch instance vras in the a.f'i'irmative. Both checks 

· h3.d been signed by the acoused in his true name (R, 39-42, 53•54JIPros, 
Exs. 8, 9), 

. •.. , 
Ha.\"in~ oollected all of t,he pi~ces, the Provost ?Jarsha.J. revealed 

his identity to the a.ccusod and requested bis presence at "Headquc.rtors •" · 
Tho accused oi'i'ered no objuctions &nd, a.f'ter conplying, willingly aub
mitted to 1'ilrther interrogation, The Provost I:c.rsho.l. begsn by pointing 
out that he had three .cheeks in h4,s possession ntha.t were not i;:ood" ·· and 
uked whether tho accused had viri tten any 01' ther.i, The accused not 
onJ.¥ denied that he had :written them but even t'hat he had ever seen them 
before, A,t thit ·Z,oint the Provost :Marshal inq,uired whether the a.ccused 
would 11m1ru,1 giving a i,pe cimen o! his handwriting ntor the purpoee 0£ 
00mpo.ri11on with the handwriting on the cheeks , , • under investigation," 
The accuaed wu aareeable and on three eeiarate sheets preparf!ld. numer

ous umplea ot hi1 penmanship 1omo in hie normal 11.rree-hand" script 
and 1ane, at the I'rov01t, Ma:'.1fiai11 1pecifi0 direction, in nbacio:-hand"
(n. 43•S0J Pro•• !XI, 10, u, 12). A tourth 1heet containing eeveral 
other 1p10imenc· wu prepared. b7 him that same dq at the requeet, and 
in 'the pr111nae, al ca~tain Michael Oordon, the Pest ~ill Of.t'ioer 
(n, 36-)SJ Pr01, ZX, 7'• All tour PliH we're volunta.riJ..r "Written bf 
thl &OCUHd 'With lull lcnowl•di• ot their purpoH (R. 37, 44, 50), l1'urther 
i.nv11tisation r1v11l1d another 11mpl1 ~ hi• 1tanda:rd penman1hip, '1'h11 . 
wu a 11cnticiam Sheet" which he had previou,J..r addreued to the I)ltputy 
tcr Trainins and Operation1 at Brfan, Texu (R.J51 Pro•, Ex,. 6), 

'rht two tc:rn 0hlck1 d1p011ttd in the uh reoeptaole at th• o.tt:101:ra, 
olub, the lO'J:' po.:11 al 11.mpl1 writini, and thl "Critioiem Shoe\" were 

all 1w:mitttd 'by the Provo1t Mu1hll. to the Dtpart.mant ol Public sa.tetr 
ot the stat, ot '1'1xu on 1, 11~ 1945 tor oompa.rifllon with tht three 
W0Z'thl111 ohtok1·r101iv1d 'br U1ut1nant Oalla:her and captain Cole 
(R, ,~1, 54-56! 60), In the opinian ot Mre n-ed R, ~r and Mr, !, N. 
Mmin, hAn~writ na export, tDIJ)lcrtd by that Dopartrnant all ot the11 
do0ument1 wer1 the wcrk· ot tht 11m1 peraon (n. ,s, 6l, 74, 771 79). • 
J.ooordil'JI to Ja', Martin, the 1 · • : · · 

"* * * di11U1.Uariti11 :C noted were contributed [i107 to an attem,pt,
to• di1reg1rd the per1ont1 hlbit1 .otwritin;, cm- opuu.on :11 
'bu,d on natural, tr11-h&nd ciw'aot1n1ti01 ot writin1, w 
ditt1rtno11 Art dwa to thi1 attempt to di11ui11 or di1oard 
habit• ot wriUnc er trcm hi1 natural VN'i&t:ion, no per1on can 
writl tw:s.o, IX&atlr &likt * * *" (R. ss, 92), 

. f , ' 

4• After blina appzii11d ot h!.1 ri;hta u I witne11, the aoou,ed 
1ltottd to tlkt th1 1t1nd on h11 own b•hllt• Prtli.min1:7 to hil t11tima1y 

·, 
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it was stipulated that he had opened an account w.i. th T'ae First National 

Bank 6£ Bryan, Texas, on 7 Mey 1945 with a deposit of $260.001 that 

his balance thereafter was never less than ~oo.oo, :::."l::i that he ht.cl 

$200.00 Oil'deposit on the date of the trial (R. 95; De£. Ex. l). 


At'ter serving as a cadet, the ·accused was canm:i.ssioned as a pilot 

on 8 Febru~ 1944.-, In July 0£ 1944 he was sent _overseas to· the Euro

. pean Theatre of Operations and, during the next three months, partici-. 
pated in thirty-three missions ttfrom the Atlantic coast half-way across 
Russia•" He was awarded two battle sta.rw and the Air Medal. 'With four 
oak Leaf Clusters and was reconnnended £or the Distinguished Flying Cross. 
At no time was.he the subject of any disciplinary action (R. 96-98). 

He categorically denied writing tbe three WOI.'thless checks in issue, 

and he did not recall ever having them in his possession (R. 99, 103-104, 

ll7-ll8). In the dice games in which he had pl~d a large proportion 

of the betting had been made with checks. These changed hands so £re

. quently that he •couldn •t sa::r how 'I1JBl/f3' ffi~ had" (R. 102-103) • I£ · 
the three checks in issue were ever held by him, he obtained them 
nthrou.gh a prior bet • •• of£ the table" (R. 103-1041 ll2). 

He had not been in financial difficulties either in April or Mey 
of 1945. As a matter of .fact, he had over $2000~00 on deposit in a. 
bank in Milwaukee, r'lisconsin, in ad.dition to th~ $200.00 already men- · .. 
tioned a.s the balance of his accotmt 'With the Bryan bank (R. 194, 114-1157~ 
ntce was a source or great pleasure to hi.m.1 and he rad ·participated in_ 
about £i£ty. games while stationed at Bryan. He usually pley-ed na con
servative gamen and, 1'bile he had occasionallJr been a 11 sma.ll loser," be 
was a net winner as of the dey of trial to the extent of some $200.00 
(R• 104, 106-7, 124) .. ·.P.rior to 14 Mey 1945 he had never written a check 
in a di. ce gamw. He explained that: · 

· · · · nr played dice during the lunch hour, which is a limited 
time; .and I would come in with ten or fifteen dollars and if' 
I won it was OK, I went back and flew, and il I didn•t it was· 
OK and I went back and .flew ~ (R. 124).- .' . 

The· two· checks Ylhich were rescued .from the ash receptacle on this -last 
. date were written by him, because, in this instance, he •lost what ffii/

had.n A.fter placing them·in the game, he had won enough to redeem them 
. .from. a lieutenant into whose hands they· had drifted (R. ·lr:n1 121). 

The samp1es of handwriting given to the .P.rovos"t; Marshal were freely 

and voluntarily submitted, but they were not in the accused's natural 

hand; for he "had the impressiOil that ffiiJ was under arrest •·• •" and: 

consequently lfas trflusteredlt. and nupduly nervousn (R. 99, lll, ll~, 

118). His penmanship was f'ur.ther de!>asedii by requests that he write 

"back-band" and ttbiggern and nfaster" (R. 110). In his own words, " 

•'When I 11rite free-hand I have a better-loold.ng hand1'riting than thatn 

(R• lll).' 


5 
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5. Specifications 1, 2, and 3 of Charee I allege that the accused 

did, on 5 April and 9 Iiay 1945, "with inl,ent to defraud, falsely l!lake 

i:-1 "/J,heii} entirety" three checks, which were '.'IT1.ti~gs 11 of a private 

nature, which nicht op~rat" to the prejudice of C.."!'Jther. 11 Tl1ese acts 

were set forth as violatj ons of Article of Uar 93. Specificationsl, 

2, and 3. of C~1a.rge II allege th:it he did, on the sD.I:1.e dates, 111"/!'ongfu.llJ" 

and with intent to defraud, willfully, ·1.Ullawfully and felodously utter 

as true and genuine" the sa.11e checks, which hettthen well knew'' were 

!!falsely m-"tde ~d forged. tt T!'lcse o.::fen:::cs "'rer~ lcld '.mder Article of 

~';C.X 96. 

"Forgery is the f'alse and fraudulent maldng or alter
ing of an instrument which would, ii' genuine, apparently 
:iJnpose a legal liability on another or change his legal 
liability to his prejudice 11 (1:ICM, 1928,; par. 149.,j_). 

To constitute the additional separate and distinct offense of utter
ing a forged instr,unent nth.ere must be a knowledge that the instrument 
is a forgery, and there must be an intent to defraud. The intent to 
defraud may be :iJnplied where knowledge of the falsity of the docume~ is 
shown. 11 (1iCM, 1928, par. 152,£)• 

The accused was positively identi:f'ied by L:ieuternn t GaJ.19.ghor and 
captain Cole as the individual from whom they had received the three 
worthless checks in issue, a.~J the accused h:iJnself admitted that it was 
"possible" that he had passed the instruments. The· basic question pre
sented by the record is accordingly whether the accused forged the 
·signatures of the purported makers. 

On this point the testimony of the handwriting experts introduced 
by the prosecution is unequivocal and convincing. In their opinion the 
hand which subscribed the names of "J. s. Kennecty,111iM. J. Granger," and 
"Fred s. Kennedy" to the three checks was that of the accused and no 
other. Although he prot~ted that the specimens of his handwriting 
obtained fr0111 him by the Provost Marsh.::u were not in his normal free
hand, ti1e .:.ame objection cannot be leveled at the two torn checks re
covered fror:i the ash receptacle on 14 M~r 1945 or at the "Criticism sheet" 
prepared by h:iJn for· a purpose completely divorced from the issues here 
under consideration. These three samples of his handwriting were pro
duced by him free from pressure and coercion and at a t"!.~e when he had 
no reason to believe that he was under suspicion. They comprise an 
adequate and acceptable standard· of corr..parison and were properly em
ployed a.s such by tho expert witnesses. But even the spec:iJnens pro
cured by the Provost Harshal would have furnished a suitable basis o£ 
comparison; for, vihile t~e accused mizy have been "flustered., n he con
ceded that his writing was voluntary• 

once the forgery is established the uttering, under the circum

stances o:f this case., is also proved. Cbviously no man can have more 

e~curate knowledg~ of the forged character of an instrument than the 
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forger himself., and his passing of the instrument with that lmowledge 
creates an irrefutable presumption of intent to defraud. All of the 
Specifications of Charges I and II have been sustairted beyond a reason
able doubt. 

· 6. The accused, who is married, is about 27 years of age. After 
being graduated from high school, he obtained employment from June, 1939., 
to April, 1941, as a stockman and from May., 1941., to January, 1943, as a 
general machine operator. He served as an enlisted man from l? November 
1942 to 7 February.1944, was commissioned as a second lieutenant on 8 
February 1944, and was promoted to first lieutenant on 28 September 1944. 
While overseas he earned the Air Medal with four Oak Leaf Clusters and 
the European Theatre of uperation ribbon with two battle stars. In his 
testimony he asserted that he has be~n recommended for the Distinguished 
Flying Cross. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused·were committed during 
the trial.' In the opinion of' the Board of Review the record of trial is 
legally sufficient to support the .findings and the sentence and to war
rant confirmation thereof'. Dismissal is authorized upon conviction of 
a violation of Article of War 93 or Article of War 96. 

Judge Advocate. 

9","'2'~, Judge Advocate, 

7 
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SPJGN-CM 284325 1st Ind 
Hq .P.SF., JAJJO., Washington 25., D. C. 
TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556., dated 26 Maf 1945., there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board or Review in the case of First lieutenant Elmer H. 
Kamke (0-82.3383)., Air Corps.· 

2. Upon trial by general court-martial this officer was found guilty 
o.f' forging three checks., in violation of Article of War 93., and of unlawfully 
and .feloniously uttering as true and genuine the same checks., in violation 
of Article of Viar 96. He was sentenced· to be dismissed the service and to 
forfeit all pay and allowances due or to become due. The revievt.i.ng 
authority approved the sentence aro forwarded the record of trial :for 
action under Article o.f' War 48. 

J. A summazy of the evidence may be found in the accompa.nyiq: opinion 
o! the Board of Review. I concur in the opinion of the Board of Review 
that the record of" trial is legally sufficient to support the findings 

· and sentence and to warrant confirmation thereof. 
\ 

While participating in a dice game 'With some fourteen other offi
cers on the night of 5 April 1945., the accused paid several o! his bets 
with two checks payable to the order of cash, one in the sum of $40 and 
the other in the sum of $30. The first purported to be signed by "J. s. 
Kennedy" and the second by "M. J. Granger Major AC. o-62.3465"• Approximately 
a month later., on 8 May 1945, while engaged in another dice game., the ac
cused paid his losses by a check in the i'ace amount of $30 purporting to 
be signed by "Fred s. Kennedy, 1st Lt. 0-7938865". The three instruments 
described were forgeries and., accordi.ng to the expert testin1on;y introduced, 
they w~re all in the handwriting of the accused. In view., however., of his 
meritorious overseas service., for which he was awarded the Air Medal nth 
four Oak Leaf Clusters and the European Theater of Operations ribbon with 
two battle stars, he is deserving of some clemency. I according'.cy recom
mend that the sentence be confirmed., but that the forfeitures be remitted, 
and that sentence as thus modified be suspended during good behavior. 

4. Inclosed is a form of action designed to carry into execu.tion the 
foregoing recommendation, should it meet ?l:i.th your approval. 

'-··' 
1.-\,.>- ..... ·~ 

,"", 
....._ 

,._, 
,,. . ~-..t.-

1 
2 Inola MYRON C. CRAMER 

Incl 1 
Incl 2 

- Record of trial 
- Form of action .. ·· .. 

Major General 
The Judge Advocate General 

( Sentence confirmed but !or!eitures remitted. GCID 45¼ 21 Sept 194S). 
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Ji:rmy Service Forces (.343) 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJG~ - CM 284401 

AR1lY AIR FORCE.$ CEUTR.AL 

UNITED STATES ) FLYING TRAINING COM:iiAND 


) 

v. 	 ) Trial by G.C.ll., convened at 

) Randolph Field, Texas, 30 July 
Second Lieutenant JAMES A. ) 1945. Dismissal and total for
BICKERS {0-564806), Air feitures. 
Corps. ~ 

OPINION of the BOARD OF Rh"'VIEW 
ANDR1WS, BU.'RER and HICKMAN, Judge Advocates 

l. The Board of Review has examined the record of trial 1n the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations, 

CHARGEs Violation of the 96th Article of War. 

Specif'ication la In that Second Lieutenant James A. Bickers, Air 
Corps, did, at Randolph Field, Texas, on or about 12 June 1945, 
wrongfully and unlawfully make and utter to First Lieutenant 
Donald H. Marcus,· Air Corps, a certain check in words and 
figures, as follOlf's, to rlta 

National Bank of Fort ,Sam DATE 12 June l9_4L 
Name of Bank 

Houston 
City or Town State 

PAY TO THE
ORDI!P. OF __c....a...s...h_____________ $ 89 QQ 

Eightl-nine a,:\d noflOO - - - - - - - - - - - - - - DOLLARS 

For the purpose of obtaining payment 0£ this check I hereby re
present that the amount statoo herein is on deposit in said Bank 
in my name subject to this check and is hereby assigned to the 
pay-ee or holder th3reo£ 

/s/ 	James A. Bickers 
2nd Lt A C 
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he the said Second Lieutenant James A. Bickers, then well know
ing that he did not have and not intendi..11g that he should have 
sufficient funds in the National Ban.k of fort Sam Houston for 
the payment of said check. 

Specification 2s In that Second Lieutenant James A. Bickers, Air 
Corps, did, at San Antonio, Texas, on or about 21 June 1945, 
with intent to defraud wrongfully and unlawfully make and utter 
to Grande Courts a check for ;~25.00, bearing date of 21 June 
1945, dra:wn on the National Bank of Fort Sam Houston, Texas, 
and by means thereof did fraudulently obtain from Grande Courts 
$25.00 lawful money of the United States.he the said Second 
Lieutenant James A. Bickers, then well knowing that he did not 
have and not intending that he should have sufficient funds in 
the National Bank of Fort Sam Houston for the payment of said 
check and other outstanding checks. 

Specifications 3, 4, 5, 6, 7, 8, 10 and 11 are identical with Speci
. fication 2 except as to dates, amounts and payees, which ex

ceptions are, respectively, as follows, 

Seacification ~ Amount Payee 

J 22 June 1945 $45.00 Grande Courts 

4 22 June 1945 30.00 Grande Courts 

5 23 June 1945 25.00 Joskes of Texas 

6' 23 June 1945 35.00 Grande Courts 

? 24 June 1945 25.00 Grande Courts 

8 25 June 1945 40.00 Grande Courts 

10 26 June 1945 J0.00 Joskes of Texas 

11 'Z1 June 194S 30.00 Joskes of Texas 

Specification 91 In that Second Lieutenant James A. Bickers, Air 
Corps, did, at San Antonio, Texas, on or about 26 June 1945, 
with intent to defraud wrongfully and unlawfully make and utter 
to Grande Courts a check for $30.00, bea.ri.>1g date of 26 June 
1945, drawn on the National Bank of Fort Sal!I Houston, Texas and 
by means thereof did fraudulently obtain from Grande Courts 
$2:J.OO lawful money of the United States, and a credit of $10.00 
on his debt to Grande Courts, he the said Second Lieutenaz:i.t James 
!. Bickers, then well knowhg that he did not have and rot intend
ing tha. t he should have sufficient funds in the National Bank of 
Fort sam Houston for the payment of said check and other out
standing checks. 

2 

http:States.he


(345) 

He pleaded guilty to the Specifications and the Crarge. He -was found 
guilty of Specifications 1, 2, 3, 4, 5, 6, 7, 10, and 11, of Specification 
8 except the words "$40.00 lawful money of the United States", substituting 
therefor "$30.00 lawful money of the United States and a. credit of $10.00 
on debt to Grande Courts", of the excepted 'words, not guilty and of the 
substituted words, guilty, of Specification 9 except the words "$20.00 
lawful money of the United State:, and a crd<lit of $10.00 on his debt to 
Grande Courts", substituting therefor, respectively, the words "$30.00 
lawful money of the United States," of the excepted words, not guilty and 
of the substituted words guilty, and of the Charge, guilty. No evidence 
of previous convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due, and 
to pay to the United States a fine of $1000.00 payable in installments of 
$100.00 per month. The·reviewing authority approved only so much of the 
sentence as provided for dismissal and the forfeiture of all pay and allow
ances due or- to become due and forwarded the record of trial for action 
Wld er Article of War 48. 

3. · It was stipulated in -writing by and between the trial judge ad
vocate, the defense counsel and the accused that since being commissioned 
on 28 October 1942 the accused has continuously been a member of the armed 
forces of the United States and subject to military law (R. 8; Pros. Ex.l). 

Specification 1 

On 12 June 1945 the accused and First Lieutenant Marcus were parti
cipants in a poker game during which· First Lieutenant Marcus won a "pot" 
containing a· check drawn by the accused to "Cash" on the National Bank or 
Fort Sam Houston in the amount of $89 ·and dated 12 June 1945 (R. 9; Pros. 
Ex. 3). First Lieutenant Marcus deposited the check in his account in 
the Broadway National Bank, it was returned marked "insuf'f'icient funds" 
and he has never rece~ved payment for the ohack (R. 9; Pros. Elc. 3). 

Specifications 5, 10 and 11 
. . 

Mrs. Helen Gardon was employed at the reception desk at Joske Brothers, 
a d epartrnent store in San Antonio~ Texas,· on 23 June 1945 when "the lieu
tenant" asked her if she would cash a. personal check for him for $25 (R. 10). 
He told· her "it was on the Fort Sam Bank" and she then told him "Well, if 
it will be covered, ju.,t step over to the desk and make out ;your check" 
(R. 10)•. He wrote out the check, which she identii'ied (Pros. Ex. 7), and 
she "okayed it fc,r him" by placing har initials "H.G." on the check (R. 10, 
ll). It n.s stipulated in writing bi the trial judge advooate, defense 
counsel and accused that Mrs. Marowayne Copeland ~s employed as cashier 
b;y Joske' 11 of Texas on 23 June 1945 and on that date cashed a check (Pros. 
Ex. 7) for the accuaed paying him"$2.5 in United States currency". (Pros • 
.Elt. l). . 

Mrs. Oladya Adam was employed in the credit department of Joske 
Brothers Depirtment Store (R. 12). She "okayed• a check (Proa. Ex:. 12). 
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"to be cashed for a lieutenant" on or about the date of the check (R. 13) 
and she "okayed" a check (Pros. Ex. 13) for the accused on or about 'Z7. 
June 1945 (R. 13). In ea.ch case she put her "initials, which is 1rzy- okay11 

on the cheeks {R. 13). She pointed out the accused in the court rooin 
(R. 13}. It was stipulated in writing tint on 26 June 1945 Mrs. Billia 
Johnston, a cashier of Joske's of Texas, cashed a cheek for the accused 
paying him $30 (Pros. Eu. 1, 12), and th3.t Yrs. Betty Worthington, also 
employed as a cashier by Joske's of Texas, cashed a check for the accused 
on 'Z7 June 1945 paying him $.30 (Pros. Exs. 1, 13). These two checks 
(Pros. Exs. 12, 13) came back and have never been paid (R. 12, 1.3) • 

•Specifications 2 1 3. 41 6. 7, 8 and' 9_ 

Seven checks (Pros. Exs. 4, 5, 6, 8, 9, 10 and 11) were cashed by 
the accused at Grande Courts, a motor court in Sa.n Antonio, Texas (R. 14, 
17}. The accused was a guest at Grande Courts from 16 March to 26 June 
1945 (R. 14). Four or five of the checks were cash&d by Mr. Ririe, the 
assistant manager (R. 15), and the other by Mr. Foster, the room clerk at 
the Grande Courts (R. 17). Mr. Ririe could not identify the ch!tcks tha.t 
he personally handled but stated 11all I did cash for him were for cash 
onlyu (R. 15). :;Jr. Foster cashed a check for the accused on 25 June 1945 
in the amount of $40 (Pros. Eic. 10) when he was checking out (R. 17). 
In cashing this check he credited $10 to the account of the accused and 
gave him the balance of $30 in cash (R. 17). As to the other check Mr. 
Foster •cashed one or two for him. I couldn't say definitely which one" 
for which he gave the accused ca.sh (R. 17). The seven checks were de
posited by Br. Ririe in the account of Grande Courts in the National Bank 
of CollUllerce in San Antonio and were returned marked 11insufficiant funds 11 (R. 14) 
and have never been paid (R. 16). The accused was identified by both 
Mr. Ririe and Mr. Foster (R. 14, 17). 

It was stipulated in writing by and between the trial judge advocate,· 
the defense counsel and the accused th~t W. L. Bailey, assistant cashier 
of the Na.tional Bank of Fort Sam Hoastcn would h3.ve ·testified, if' called 
as a witness, that the accused had a checking account in that bank from 
17 Ya.rch 1945 to ll July 1945 (Pros. Ex. 1). The ledger account of ac
cused's account shows a balance of $1.62 on 11 June 1945 and an overdraft 
of $6.38 on 11 July 1945. At all times on and after 11 June 1945 the bal
ance was never more than $1. 62 and at all times on and after 2l June 1945 
showed overdrafts (Pros. Ex. 2). The eleven checks (Pros. Exs. 3 to 13) 
were presented to the National Bank of Fort Sam Houston for payment by 
the San Antonio, Texas, Clearing House, between 13 June 1945 and 29 June 
1945 and were returned unpaid with notation that ther·e were insufficient 
funds in the account of the accused (Pros. Elc. 1). 

4. 'lbe accused after being advised of his ri~ts elected to remain 
ailent (R. 18). No evidence was submitted on behalf of t~e accused. 

5. 'lhe evidence and the accused I s pleas of guilty amply sustain the 
findings that the accused, with the intent to defraud, ,rrongi'ully·and 

4 




{347) 


unlawi'ul.]J" made and uttered 11 checks as specified in the total amotU1t of 

$.404, drawn on the National Bank of Fort Sam Houston., and thereby fraudu

lentzy received cash or credit knowing that he did not have and not intend

ing tha. t he should have sufficient funds in the bank for the payment of the 

checks. Such conduct is violative of Article of Yrar 96. 


6. War Department records show that the acoused is 26 years of agir., 
married and bls one child. He is a nsitive of Oreg<n and a resident of 
Moooc Point., Oregon. He graduated from high school. In civilian life he 
11as employed from May 1934 to August 1940 by the Ialmn Lumbar Company, 
.Modoc Point, Oregon,a., a box shook grader and participated on his own 
behalf' in rodeo .contests. He serTed·:in enlisted status from 23 Augast 1940 
to 'Z7 October 1942 and attained the grade of etaff sergeant. He was appointed 

.a 	second lieutenant, Arrey of the United States, on 28 October 1942 upon 
graduation !ran the Air Forces Officer Candidate School, Army Air Forces 
Technical Training Command, Miami Beach, Florida, and was ordered to active 
duty in the Air Corps. · 

7. The court was legally' constituted and had jurisdiction of the 

person end the subject matter. No. errors injuriously affecting the sub

stantial rights of the accused were committed during the trial. In the 

opinion of the Board of Review the record ot trial is legally BU!ficient 

to lf;1pport the findings ot guilty., to support the sentenoea.s approved 

by the reviPing authority, and to warrant confirmation thereof. Die

missal is authorized for a violation by an officer of Article of war 96. 
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I 

AUG 231945SPJGQ-CM 284401 1st Ind 
Hq ASF, JAGO, Washington 25, D.C. 
TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 !,iay 1945, 
there are transmitted herewith for your action the record pf trial 
and the opinion of the Board of Review in the case of Second Lieu
tenant James A.. Bickers lo-.564806), Air Corps. 

2. Upon trial by general court-martial this officer pleaded 
guilty to and was found guilty of wrongfully making and uttering eleven 
worthless checks, in the aggregate sum of ~04, all with full knowledge 
that he did not have, and not intending that he should have, suffi 
cient funds in the drawee bank for the payment thereof, and, in ten of 
the eleven instances (Specifications 2-11, 'inclusive, of the Charge) 
of fraudulently obtaining money or credit thereby, all in violation of 
Article of War 96. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to pay to the 
United States a fine of ~1000. The review:ing authority approved only so 
much of tha sentence as provides for dismissal and total forfeitures, 
and forwarded the record of trial for action under Article of War 48. 

J. A summary of the evidence may be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings and sen
tence as approved by the reviewing authority and to warrant confirmation 
of the sentence. I concur in that opinion. 

The accused officer made and uttered eleven worthless checks 
during the period from 12 June 1945 through 27 June 1945, in and about 
San ~tonic, Texas, aggregating $404. One· check, for $89, was given to 
.~other officer as a wager in a poker game on 12 June 194.5 at Randolph 
.I! ield, Texas • .' Seven checks were uttered to Grande Courts, a tourist 
hostelry, i'rom 21 June 194.5 through 26 June 194.5, for a total of $220 
cash and $10 hotel bill. 'rhree chec:ks, on 23, 26 and 27 June 1945, 
were given to Joske 1s 01' Texas, a department store, i'or a total of $85 
cash. All the checks were drawn on the National Bank of Fort Sam . 
Houston, Texas, where the accused had a nominal account, with a credit 
balaI'ice not in excess of $1.62 at any pertinent time. All the checks 
were dishonored on presentation. The accused acted throughout 'With i'ull 
knowledge of the condition of his account. 

Ini'onnation .accompanying the record indicates that the accused 
o!ficer hai:i fallen into financial discredit through gambling ventures 
resulting in losses of about ~ooo, unpaid and unredeemed, shortly before 
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the commission of the offenses here involved. Although he has ex
pressed a desire to make restitution, hoping to obtain aid from a 
brother, it appears that his wanton indifference to financial obli 
gation and his complete irresponsibility are incompatible with his 
status as an officer. I recommend that the sentence as approved by 
the reviewing authority be confirmed but that the forfeitures be re
mitted and that the sentence as thus modified be executed. 

4. Inclosed is a form of action designed to carry into execution 
the for_egoing recommendation, should it meet with your approval. 

MYRON C. CRAMER 
liajor General 

2 	Incls The Judge Advocate General 

l Rec of Trial 

2 \Form of Action 


( 	Sentence con1'1rmed bit !orf'eitures remitted. GCMO 418, 28 Aug 1945). 
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WAR 	DEPARTMENT 
Anif3' Service Forces 

In the Office of The Judge Advocate General 
· Washington, D. C. 

SPJGH-CM '284447 	 24 AUG 1945 

U N I T E D S T A, T E. S ARMY AIR FORCESl EASTERN FLYING TRAINING COIAhlAND 
v. 

Trial by G.C.M., convened at 
First Lieutenant ARTHUR ~ Craig Field, Selma, Alabama, 
W. TURNER (0-796046), Air ) 7 and 2.3 July 1945. Dismissal. 
Corps. ) 

., . 
OPINION of the BOARD OF REVJEW 

TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board or Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speoi
.ficationss 

CHARGE Ia Violation of the 95th Article of War. 

Specification ls In that First Lieutenant Arthur w. Turner, 
Air Corps, ~ of the United States, Squadron B, 2138th 

; · 	 W' Base Unit1 Army Air Forces Pilot School (Advanced 
Single Engine), ·craig Field, Selma, Alabama, did,. at 
Montgomery, Alabama, on or about 2 June 1945, with in
tent to defraud, wrongfully and unlawf'ully make anq utter 
to The Jefferson Davis Hotel, of Montgom,ery, Alabama, a 
certain check in words and figures as follows, to.-wita 

Montgomery, Ala., June 2nd 19~ 

_ ...T~h:.a;e...F...1r_.s,.t_.N1,1,1a.,.t,.i_ona_1_____• BlNK 
.t, 

l!ontgomery ilabeM 
Pa7 to the 
order of JEFFERSON DAVIS HOTEL $ 25.00 

----------------------~- DOLL&.RS.I hereb7 olaim that I have the amount in this ba%llc and 
throUgh this representation I have accepted the above · 
am.ount t'rom said Jefferao~Davis Hotel. · 

/a/ Arthur w. Turner 
' · 9-79f:JJ46 1st Lt. 
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and by means thereof did fraudulently obtain from the 
Jefferson Davis Hotel, of 1,ontgomery, Alabama• the sum 
of twenty-five dollars ($25.00}, he, the said First 
Lieutenant Arthur W. Turner, then well knowing that 
he did not have and not intending that he should ~ve 
any account with the First National Bank, Montgomery, 
Alabama, for the payment of said check. 

Specification 2: In that First Lieutenant Arthur W. Turner, 
- * *. *, did, at Montgomery, Alabama, on or about 2 June 

1945, with intent to defraud, wrongfully and unlawfully 
make and utter to The Maxwell Field Officers' Club, 
14ontgomery, Alabama, a certain check, in words and 
figures as follows, to-wit: 

The Liattituok National Bank 

Mattituck, Long Island N.Y•.. 

June 2nd 19~ 

FAY TO THE 
ORDER OF Maxwell Officers Club $ 25.00 

------------- Twenty five----------------- DOLLARS 
Value received With Exchange and Collection Charges 

/ s/ Arthur Yi, Turner 
1st Lt. 0-79(-/J46 
A.C. 

and b7 means thereof did fraudulently obtain from The 
Maxwell Field Officers' Club,_ Mont~omery, Alabama, the 
sum of twenty-five dollars (~25.00), he, the said First 
Lieutenant Arthur Vi. Turner, then well knowing· that he 
did not have and not intending that he should have suf
ficient funds in The JEattituck National Bank, Mattituck, 
Long Island, New York, for the pa¥W3nt of said.check. 

CHARGE.Ila Violation of the 96th Article of War. 

Specification la In that First Lieutenant Arthur w. Turner, 
***,did, on or about 19 April 1945, wrongf'ull.1 fail 
to maintain a sufficient bank balance in the JJattituck 
National Bank, Mattituck Long Island, New York, to pay 
a certain check in words and figures as followsi 

Ma.ttituck Long Island 
April 19th 19~ No. _ 

Mattituck National Bank 
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PAY TO THE ORDER OF Cash------------------$ 50.00 

Fifty and no/100 -------------------------- DOLLARS 

/ s/ Arthur W, Turner 
0-796o46 1st Lt. 

made and uttered by said First Lieutenant Arthur W. 
Turner. ·~ 

Specification 2: Same allegations as Specification l, except 

check dated 2 June 1945. 


Speoii'ioation :3: Same allegations as Speoii'ication 1~ except 

check dated 2 June ·1945 and payable to the order of Robert 

Later in the amount of $25. 


Specification 41 Same allegations as Specification l, except . 
instrument was a draft on Mattituck National Bank, Mattituck, 
Long.Island, dated l .Tune 1945 and payable to the order of 
The Whitley in the amount of $25. . 

Specification 5: Same allegations as Specification 1,· except 
instrument was a draft on 11attituck National Bank, Mattituck, 
Long Islind, dated 2 June 1945 and.payable to the order of 
The Whitle.y in t~e a_mount of $25. 

Specification 61 Same allegations as Specification l, except 

check dated 2 June 1945 and is in the amount of $25. 


Specification 71 Same allegations as Specification l! except 

check dated l June 1945 and is in the amount ot ;15. 


Specitication 81 Same allegations as Specii'1oation l,except 
· · cheek dated 2 June 1945 and is in the amount ot $25. 

Specification 9·1 Same allegations as Specification lLexcept 

· check dated :31 May 1945 and is in the amount ot 1,25. 


Speci!ication 101 Same allegations. as Speciffcation l, except 

check dated 2 June 1945 and is in the amount of $25. 


Specification 111 Same allegations as Speci!ication l, except 

,check dated 2 June 1945 and ,is payable to Maxwell Field 


. Exchange. · 


Specification 121 Sama allegations as Specification 1, except 

check is undated and is payable to Maxwell Field Exchange. 
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Specification 13: Same allegations as Specification 1, except 
check dated 1 June 1945 and is in tl_J.e amount or $25. 

Specification 14: Same allegations as Specification 1, except 
check dated 25 Way 1945 and is :pe.yabl~ to Officers' Club, 
l.axwell Field in the amount of $25. . · 

. 
He 

. 

pleaded not guilty to, and was found guilty of, all Charges and Speci
fications. Ho evidence of any previous conviction was introduced. He 
was sentenced to dismissal. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article or War 1$. · 

3. Evidence for the prosecution: • 

The two (2) checks described in Specifications land 2, respec
tively, of Charge I and the, fourteen (14) checks described in Specifications 
l to 14, respectively, of Charge II were identified by the investigating 
officer, Major Joseph C. Coleman, who testified that accused had admitted 
to hilll. during the course of the investigation that he, the accused, had 
signed each of said checks. The ohecks were introduced in evidence, with
out objection, as Prosecution's Exhibits Nos. l to 16. Major Coleman also 
identified a voluntary' pre-trial statement signed by accused, which was 
introduced, without objection, as Prosecution's Exhibit No. 17 (R. 14, 15). 

Henry L. Fleet, Cashier of Mattituck National Bank & Trust 
Company, on which all or the above checks, except the check described 
in Specification 1 of Charge I, were drawn,_testified, by deposition, 
that accused first opened an account in that bank on 13 April 1944. 
The only deposits made iJ:I. this account during 1945 have been the fol
lowing: 3 January, $100; 5 February, $100; 10 February, $8.JJ; 
3 March, $100; 27 March, $50; 4 June, $100; 5 July, $100. All of the 
above deposits or $100 were for the purpose ot making payments on account 
of loans which had been extended to accused by the bank. The balance in 
accused's checking account bas stood at.nzeron since March 1945. Prosecu
tion's Exhibits 2 through 16 were presented through banking channels for 
payment, but were all returned to the F'ederal Reserve Bank of New York 
because ot "insuf'fioient.f'unds" (R. 22, 23; Pros. Ex. 18). 

In his voluntar1 pre-trial statement (Pros•• Ex. 17) accused 
stated that in April 1944 he contracted a loan from the Mattituok bank. 
This loan, together with subsequent loans granted to him by the same bank, 
aggregated $1500. He made a Class E allotment to the bank ot $100 per 
month and agreed with the bank that it should have the right to apply out 
or the allotted monies -the amount due each month on his loans, which he 
stated was "within-a tew centsn of $100. He declared that "Up until the· 
time I drew these cheeks I have -n.ot been making any additional deposits 
in addition to the $100.00 allotment." He signed and uttered all of~ 
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checks and received the full amount of money shown on each.· At various 

times "while drinking in various degrees" he had "over-stepped" his 


"financial limitations." His financial difficulties were "due to gambling 
during the months of March, April,. and May either at Craig Field in the 
Officers' ,Club or at Shady Nook in Selma." His account in the Liattituck 
bank was not a joint account. No one else deposited or promised to 
deposit any money in that account for him. He became "desperate and 
frantic" and attempted by gambling 11 t·o raise enough money so that I could 
be completely out of debt. * * * I had at my disposal only one means of 
straightening out my difficulties and that was gambling." He had never 
previously failed to pay a debt when due 11and the one driving force which 
.caused me to finally write checks was finding some means of raising enough 
money so that I could cover the checks in my bank and clear my other in
debtedness." With respect to the check drawn on.The First National Bank, 
Montgomery, Alabama (Spec. 1 of Ch. I), he admitted that he had never had 
an account in that bank. He declared, however, that he never had any in
tent to draw a check on a bank in which he had no account and that all he 
can say about "this check is that he was so "desperate and frantic" that 
he was confused and that his "probable intent" was to make the check out 
on the Mattituck bank~ 

4. Evidence for the defense: 

The accused, after having hiJS rights as a witness explained to 
him, elected to testify under oath. He has been a flying instructor 
since January 1943, having served at five (5) different_fields in the 
Southeast Training Command during that period. When he arrived at Craig 
Field in February 1945 he was not "in a proper frame of mind so far as 
my outlook and my consideration for my job was concerned." He.found his 
duties "very boring and very repetitious." As a result he resorted to 
"gambling quite a bit" and "drinking once in a while. 11 He found himself' 
"without realizing it, getting into debt. I made a couple or so loans in 
town.here and before 1~knew it had lost the money which I had borrowed in 
town. I didn't sit down and reason with myself. I also had domestic 
problems on my mind and before I knew it I did owe quite a bit of money. 11 

When he received his pay at the end or Lfay he took it and went to Montgomery 
for the "very foolish and naive purpose of gambling in Montgomery, and in 
the proce.ss of the first afternoon" lost all or it. He was drinking at 
the time and became very 11frantic and desperate." The first thing he knew 
he had written the checks 11not knowing what my bank balance was." He was 
so "mentally upsettt and "in so deep" thatl:B 11 couldn.'.t think. 11 He will 
make Ufull'restitution" as soon as bis father can raise the money by 
mortga~ some real estate, which he estimates will-require two (2) or 
three (J) months. On orosi•examination, he testified that during the 
past six (6).months ·he had-not deposited any money in the Mattituck bank 
other than the allotment monies. 

First Lieutenant Roscoe J: Breazeale, a witness for the defense, 
testified that he has been acquainted with accused since 15 April 1945 
and that to the best of his knowledge and belief accused has always be
ha_ved himself as an officer and a gentleman (R. 21). 
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First Lieutenant Joseph F. Ross, a witness for the defense, 

testified that he has been acquainted with accused five (5) months and 

that in his opinion accused "has always conducted himself as an officer 

and a gentleman" (R. 22). 


It was stipulated that if Henry L. Fleet were present in court 

he would testify that he is Cashier of I.:attituck National Bank & Trust 

Company, tattituck, Long Island, 1-ew York, that he has known accused 

and the latter's family during the past fifteen (15) years; that he has 

always had a high regard for accused personally and considered him a 

high type American boy; and that until recently his business transactions 

with accused have always been satisfactory. 


5. Specifications 1 and 2 of Charge I allege the wrongful and un
lawful making and uttering of checks with intent to defraud, in violation 
of Article of War 95. Accused admits that he made and uttered each of 
the two checks and that he received the money called for by ~ach check. 
He also admits that he has never had an account in the bank described in 
Specification 1, but claims that his "probable intent" in drawing the 
check on this bank was to make the check out on Mattituck National Bank 
& Trust Company. Such attempted explanation is wholly unworthy of belief. 
The check itself (Pros. Ex. 1) shows that the name and address of the bank 

· "The First National Bank, Montgomery, Alabama" - were written on the check 
by the accused in longhand, except the word "Bank" which was printed. Ac
cused's handwriting on the check is perfectly legible and his signature is 
not different in general appearance from his signature on the other checks 
in evidence. It is quite apparent that accused knew what he was doing 
when he wrote this check. 

The check described in Specification 2 was drawn on "The 
Mattituck National Bank, Mattituck, Long Island, N.Y. 11 , the name being 
written in by accused in longhand. It may be assumed from the fact 
that he had an account in The Mattituck National Bank & Trust Company, 
of the same city, that his failure to write the bank's corporate title 
correctly was inadvertent. The check was dated 2 June 1945. The evidence 
shows that accused's balance in his account in that bank has stood at 
zero since March 1945. He admits that he has made no deposits during 
1945 other than his allotment to the bank of $100 per month and that 
under his agreement with the bank all of the allotment is currently- ap
plicable to the reduction of his loan, except "a few cents" each month. 
On the same date that accused issued this check he issued other checks 
on the same account in the total amount of at least $250, as shown by 
the evidence of record pertaining to various of the Specifications ot · · 
Charge II. It is also shown. by- evidence introduced under Charge II that 
he drew still other checks on the same account withiJ:1 two day-s prior to 
2 June 1945. There can be no doubt that at the time accused made and 
uttered the check here under consideration he bad very strong reasons 
for believing that his account was insufficient to pay it. He admitted 
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as much in his pre-trial statement. The making and uttering of a check 

under such circumstances is fraudulent (CM 239092, Hickman, 25 B.R. 4'1; 

CM 243105, §.m.tih, 27 B.R. 285). 


The evidence is thus amply sufficient to support the findings 

of guilty of Specifications 1 and 2 of Charge I. 


6. Each of the 14 Specifications of Charge II alleges the wrong
ful failure to maintain a sufficient bank balance in "the Mattituck 
National Bank" to pay a specified check made and uttered by the accused. 
Eight of these 14 checks were issued 2 June 1945; three were issued 
1 June 1945, and the other three were issued on 19 April 1945; 25 May 1945 
and 31 Niay 1945, respectively. Each.was returned unpaid because of insuf
ficient funds. The cashier of the bank testified, by deposition, that 
accused's balance in the bank stood at zero throughout April, May and 
June 1945. It has·been held that proof that a check given for value 
by a member of the military.establishment is returned because of insuf
ficient funds imposes upon the drawer of the check, when charged with 
conduct to the discredit of the military service, the burden of showing 
that his action was the result of an honest mistake not caused by his 
own carelessness·or neglect (CM 249232, Norren, 32 B.R. 95). The evidence 
of record clearly sustains the findings of guilty of these 14 Specifications. 

· 7. The records of the War Department show that accused is 28 years 
of age and single. He is a high school graduate and has had one year of 
college training. From 1936.until 1942 accused sold advertising and wrote 
advertising copy. He entered the service as an aviation cadet on 11 April 
1942 and was commissioned a second lieutenant on 13 January 1943 upon 
graduation from the Army Air Forces Advanced Single-Engine School. He 
was promoted to first lieutenant on 13 October 1943. · · 

. .. The Starr Jud$e·Advocate's Review, attached to the record of 

tFial, contains advice (page 4) that accused was punished under Article 

of Vlar 104 at Stewart Field, New York, on 16 February 1945 tor absence 


. without leave from .3 February 1945 until 6 Februar:r 1945, the punishment 

awarded being forfeiture of $80 o~ his pay and reprimand. 


s. The court was legally constituted and had jurisdiction ot the 

accused and the subject matter. No errors injuriousl7 atfeoting the 


• 	 aubstantial rights of the accused were committed during the trial. In 
the opinion ot the Board of Review the reoord of trial is legall.T au!'• 
ticient to ~upport the findings of gUilty and the sentence and to warrant 
confirmation or the sentence. Dismissal is authorized upon conviction ot 

, a violation bf Article or Rar 96 and is mand.ator7 upon conviction ot a 

violation of Article of War 95. 


, 	 Judge .ldvocate~#~ 
, 	 Judge Advocate ~/.e.a,,,Mct ,d l,11.rfuee? 

~-.,....--· ---=·---~£:ts-~------' Judge Advocate......_·c..;~~--· 
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SFJGH-Cl,i 2$4447 1st Ind 

Hq ASF, JAGO, \lashington 25, D. C. 

TO: .The· Secretary of War 

1. Pursuant to Executive Order No. 9556, dated tay 26, 1945, 
there are transmitted herewith for your action the record of trial· 
and the opinion of.the Board or Review in the case or First Lieu
tenant Arthur \1. Turner (0-796o46), Air Corps. 

. 
2. 

. 

Upon trial by general court-martial this officer was found 
gui~ty of wrongfully and unlawfully making and uttering two worthless 
checks aggrega-ting $50, with intent to defraud, in violation of Article 
of '.iar 95 (Specifications 1 and 2 of Charge I); and guilty of wr1>ngfully 
failing to maintain a sufficient bank balance to pay fourteen worthless 
checks made and uttered by him in the aggregate amount of $440, in vio
lation of Article of ~ar 96 (Specifications 1 to 14 of Charge II). He 
was sentenced to dismissal. The reviewing authority approved the sen
tence and forwarded the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the. opinion that the 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation of the sentence. I concur in that 
opinion. On 2 June 1945 the accused made and uttered to a hotel a check 
for ;;;,25 on a bank in which he admits he has never had an account. It is 
clear from the evidence that this act was not due to any mistake or inad
vertence; it was intentional. On the same day he made and uttered for 
their face value nine other checks on a bank in which his balance had 
stood at zero for more than two months. Each of the remaining six checks 
involved in the present case was likewise made and uttered by the accused 
for its face value at a time when accused had no balance in the bank on 
which the check was drawn. There appear to be no mitigating or extenuat
ing circwnstnnces. I recommend that the sentence be confirmed and carried 
into execution. 

4. The Staff Judge Advocate's Review, attached to the record of 
trial, contains a statement (page 4) that the accused was punished under 
Article of Viar 104 at Stewart Field, New York, on 16 February 1945 for 
absence without leave from 3 February 1945 to 6 February 1945, the punish
ment award_ed.~eing forfeiture of ~50 of his pay and reprimand • 

. :-·: :

·-5, :.. Incl~eecl~-is a form of .action designed to carry the above recom
mendation into erreet, should such recommendation meet with your approval.

. . ,' . 

.. 2 Incle .. ... · · . ·. ~:: MYRON C. CRAMER 
l. Record.of trial Major General 
2. -,Ferm: of a~t~~n . The Judge Advocate ·General 

( Se~ence·c'6n!i.r1Md, GCKO471, 21 Sept 1945) • 
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WAR IEPARTMENT 
A:r!fq Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN-C:M 284595 

) .AmLI" AIR FORCES WESTERN 
UNITED STATES FLYING TRAINING COllMAND •. 

~ 

v. ) Tri.al by G.C.!i., convened at 

) Las Vegas ~ Air Field, Las 
Second Lieutenant PHILIP ·) Vegas, Nevada~ Z/ J~ 194S. 
E. PCmERS., JR. (0-206.3195), Dismissal, total .forfeitures, 
Air Corps. ~ and con.!1nement tor twoJ2)

) years. 

OPINION of the BOARD OF REVIEW 

LIPSCOMB, 01CONNCB and MORGAN., Judge Advocates 


---·---·
1. The Board of Review bas examined the record o! trial in the 

case o! the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci1'i 
cat1.ons: 

CHARGE I: Violat:1.on of the 94th Article of War~ · 

Specification 1: In that Second Lieutan.ant Philip E. Powers., 
Junior, ;302lst ilF Base Unit dLd, at Las Vegas A.rmy Air 
Field, Las Vegas, Nevada, on or about 30 March 1945, pre
sent .for payment a claim against the United States by 
presenting to tha finance officer Lieutenant Colonel H. L. 
Haviland, an officer of the United States., duly authorized 
to ~ such claims, in .the amount. ot Eighty-m.ne ·lx>llars 
and thi.rt;r-tive cents ($89 • .35), for rail travel pa;y from 
Childress, Texas to Las Vegas,Nevada, wh1.ch claim was 
false and .fraudulent in that Second Lieutenant Philip E. 
Powers, Junior, traveled by United States Government air
cra.ft .from Birmingham, Alabama to IDng Beach., Caillornia, 
and was then known by the said Seoond Lieutenant Philip E. 
Powers, Junior, to be talse and .fraudulent. 

http:Eighty-m.ne
http:Violat:1.on
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Specifi.cation 2: In that Second Lieutenant Philip E. Powers, 
Junior, 3021st A.AF Base Unit, did, at Las Vegas Lrrtry Air 
Field, Las Vegas, Nevada, on or about 31 MaiY" 1945, pre
sent for payment a claim against the United States by 
presenting to Lieutenant Colonel H. L. Haviland, finance 
otfi.cer at Las Vegas Axrq Air Field, Las Vegas, Nevada, 
an officer ot the United States duly authorized to pq 
such olal.ms, in the amount of Seventy-five Dollars ($75.00), 
!or £lying pay from l May 1945 to .31 May 1945 which claim 
was .false and fraudulent in that Second Liwtsnant Philip 
E. Powers, Junior, did not from l May 1945 to .31 May 1945, 
participate in regular and frequent nights while on duty 
status suf'f'icient to meet the requirements of Execu.tive 
Order 9195, 7 July 1942 (Army Regulations .35-J.J+BO) and 
was then known by the said Second Lieutenant Philip E. 
P0W'ers, Junior, to be .false and fraudulent. 

CHARGE II a Violation of the 95th Article of War. 

Speci!ication 1: In that Second Lieutenant Philip E. Powers, 
Junior, 3021st ilF Base Unit, did, at Las Vegas, Nevada, 
on or about 4 June 1945, with intent to defraud wrong
:ru.lly and unlawfully make and utter to M:. o. Jones, a 
certaan checlc, in words and figures as follows, to wit a 

Nat.11 Bank of Ft. Sam Houston 
4 June 1945 

San Antonio, Texas 

Pay to the 

order of 


Cash $15.00 
F.Ltteen and no/cents Dollars 

Philip E. Powers, Jr. 0-206.3195 
2nd Lt. AC Sqd. K LVilF 

and by means thereof, did fraudulentlycbtain !ran l,{. o. 
Jones Fifteen Dollars ($15.00) cash in United States cur
rency, he the said Second Lieutenant Philip E. Powers, 
Junior, then well knowing that he did not have and not in
tending that he should have suf'f'icient funds in the National 
Bank of Fort Sam Ijouston, San Antonio, Texas, for the pay
ment of said check. 

Speci.f'ication 21 Similar to Specil1cat1on 1 except that 

check was made am -uttered on 9 June 1945• 


Speci!'ication .'.3: Similar to Specification l except that 

check was made and uttered on 26 May' 1945, to James 


. L. Young, and was 1n the amount of $10. 
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Specification 4: ~m:Uar to Specification l except that 

check was made and uttered on l April 1945, to John 

Hughes, and was 1n the sum of' $20. 


Specification 5: Similar to Specification 4. 

The accused pleaded guilty to., and was found guilty of, both Charges 
and all Specifications thereunder. He was sentenced to be dismissed the 
service, to f'or!eit all pay- and allowances due or to become due., and to 
be confined at hard labor at such place as the reviewing authority might 
direct for seven years. The reviewing authority approved the sentence, 
but reduced the period of confinement to two years., and forwarded the 
record of' trial :tor action under Article of War ,48. 

3. The prosecution introduced no evidence but rested its case 
following accused's pleas o:t guilty (R. 8). 

4. The defense likewise presented no evidence but accused, through 
counsel, made an UllBWOm statement in which he admitted his guilt o! the 
of'!enses charged. He asserted that his previous. character had been good 
and that he had never been subjected to aey- disciplinary action. He 
was a lifelong rest.dent of Birmingham, Alabama, and, after being 
graduated from high school there, attended a local college !or one year. 
Following his enlis:tment in the A.rar:r Air Corps in 1942 he. oompleted 
training as an aviati<>n cadet at Childress Army .Air Field. and finished 
.titth in the class. Because of his proficiency and his high standing 
in his courses he was retained as an instructor "in AT-11' s•. While 
stationed at Childress 1n that capacity-., he married. In March, 1945., 
he was transferred to Las Vegas Arrey- Air F.1.eld as a bombardier and 
student in the gunnery school. At Las Vegas he began to gamble and 
his losses resulted in heavy debts and caused him to 'Wl"ite the checks 
involTed in the present case (R. 9-10). 

5. Specifications l and 2, Charge I., allege the presentation o! 
two false claims against the United states., in violation of Article of 
War 94., and Specifications l to 5, Charge II., allege the making and 
uttering of t.1.ve "WOrthless checks., in violation of Article ~ War 95. 

The accused pleaded guilty to the Charges and Specifi.cattons 
and, atter an explanation by the law member of the effect of his pleas, 
asserted hts desire that they stand. He also expressly admitted guilt 
in his unsworn statement. There ·is nothing in the record inconsistent 
with the pleas nor aey indication that they were improvidently· Elitered. 
Since the material allegations of the Specifications sui'i'iciently 
allege the of.tenses sought to be charged and are admitted by the pleas 
of guilty, the record of trial is legally sufficient to support the 
findings and the sentence. CM 2480.32, Johnston, 31 BR 91. 

6. The accused is .about 20 y-ears and 10 months of age having 
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,, 

been born ~ October 1924 in Bir!ld.ngham, Alabama. War Department re
cords indicate that he completed the 12th grade in school. He enrolled 
in the Arr.rJ;J' Air Corps Enlisted Reserve on. 4 November 1942 and entered 
upon active duty as a private on .31 January 1943. The following June 
he commenced training as an aviation cadet and, upon canpleting the 
course in July, 1944, he received a commission as a temporary Second 
Lieutenant of the A:ru.ry of the United States. Disciplinary- action 
under Article of War 104 was taken against him on 16 October 1944 for 
violating local regulations by failing to sign the register when 
leaving the post and returning thereto, and for absenting himself .f'rom 
his place of duty for twelve hours. Correspondense in his 201 File 
indicates that he is estranged from his wife and, according to her 
allegations, has .failed to support her. 

7. The court was legally constituted. No errors injuriously 
affecting the su.bstantial rights or the accused were commttted during 
the trial. The Board of Review is of the opinion that the record o.f' 
trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation thereof. Dismissal is authorized 
upon conviction of a violation of Article of War 94 and is mandatory 
upon conviction of a violation of Article of War 95. 

, 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGN-0" 284595 1st Ind 
Hq ASF, JAGO, Washington 25, D• c. 
TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 

are transmitted herewith for your action the r.acord of trial and the 

opinion cf the Board of Heview in the case of Second Lieutenant Philip 

E. Powers, Jr. (0-2063195), Air Corps. 

2. Upon trial by general court-martial this officer pleaded guilty 
to, and was found guilty of, presenting two false claims against the 

· United States, in violation of .article of War 94; and of making and 
uttering five checks knowing he did not have and not intending to have 
sufficient funcis in the dr2.wee bank for peyment and thereby .fraudulently 
obtaining the swn of ~?90, in violation of Article of War 95. He was
sentenced to dismissal, total forfeitures, and confinement at 1 hard labor 
for seven years. The reviewi~g authority approved the sentence, but re
duced the confinement to two years, and forwarded the record of .trial 
for action under .Article of vrar 48. 

3. A summary ·of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board of 
.neview that the racord of trial is legally sufficient to support the 
findings and sentence as approved by the reviewing authority and to war
rant; confirmation thereof. · 

Tu'hen accused was transfeITed from Childress, Texas, to I.as 
Vegas, Nevada, about 30 1'Iarch 1945, he traveled by government plan~ as 
far as Long Beach, California, and by rail the re..mainder of the way. 
Although entitled only to mileage of $26.08 for the distance traveled by 
rail he submitted a voucher for $89.35 asserting that he had made the 
whole trip by private· conveyance. He defended his action when questioned 
on the ground that it was 11 co1mnon practice in the Arnzy-11 • Despite th~ 
fact that he had only two hours and twenty minutes flying time during 
May, 1945, he included in his voucher ~75 for flying pay. A minimum of 
four hours was required for him to draw such pay. A few days after being 
paid he. refunded, apparently on his own initiative, this money to the · 
Finance Office. 

~bile stationed at Las Vegas he did considerable gambling, lost 
heavily and. wrote a number of checks en his account, principally to 
gambling houses, without having sufficient funds in the bank for payment. 
In April 1945 he received." an administrative reprimand for writing two 
worthless checks and the'tresent charges include five checks totaling 
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~90. He has also received punishment under the 104th Article of War 
on two occasions for absences without leave of a few hours. · 

I recommend that the sentence as approved by the reviewing au
thority be confinned but that the forfeitures be remitted and the con
finement be reduced to one year, that the sentence as thus modified be 
orderea executed,· and that a United States Disciplinary Barracks be 
designated as the place of confinement. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. · 

~ 0 ·., . 

?..:tYRON C. CRAKER 
Major General 

2 Incls 'l'he Judge Advocate'General 
1 Rec of trial 
2 Form of Action 

( Sentence as approved by- reviewing authority confirmed but .forfeitures 
remitted and confinement reduced to one year. GCMO 439, 21 Sept 1945). 
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·11AR DEPARTMENT 

Army Service Forces 

In the Office of The Judge Advocate General 


Washington, D. c. 


SPJGK - CM 284596 
23 AUG 1945 

U N I 

First 
A. HUFF 
Corps. 

T E D 

v. 

Lieuten
(0-69

S T A T E 

ant CLYDE 
8434), Air 

S ) 
) 
) 
) 
) 
) 
) 
) 

ARMY AIR FORCES 
WESTERN FLYHTG TRAINING CO:M¥AND 

Trial by G.C.M., convened at 
Victorville ~ Air Field, 
Victorville, California, 28 
July 1945. Dismiast.l and total 
forfeitures. 

OPINION of the BOARD OF REVIEl'l · 
LYON, LUCKIE, MOYSE and SYKES, Judge Advoo&tes. 

----------------------~-----

1. The Board of Review haa exa.'Tlined the record of trial in the oa.se 
of the officer named above and submits this, its opinion, to The Judge Ad
vocate General. 

2. The accused was tried upon the following Charge and Speoifioation& 

CHA.RGE1 Violation of the 61st Article of War. 

Specificati~na In that First IJ.eutenant Clyde A. Huff, Air Corps, 
Squadron N', 3035th Army Air Forces Base Unit, did, without 
proper leave, absent hL'118elf from his command at Victorville 
Anny Air Field, Victorville, California, from about 17 June 
1945 to about 26 June 1945. · 

He pleaded not guilty to am was found guilty of the Charge and its Specifica
tion. Lvidencewaa introduced of one previous oonviotion by general court
martial for two prior absen·ces without leave for periods of 4 days and 6 days, 
respectively, for which the sentence as adjudged on 18 .May 1945 and subsequent
ly approved, provided for a forfeiture of tl.OO per month for six months. In 
the instant case he was sentenced to be dismisaed the service, to forfeit all 
pay ani allowances due or to become due, and to be confined at hard labor for 
18 months. The reviewing authority approved the sentenoe but remitted the 
confinement, am forwarded the record of trial for aotion under Article of 
War 48. 

3. Fort he Prosecution. 

The prosecution introduced into evidence without objection a duly 
authenticated extract copy of the morning rep:>rt of Squadron N, 3035th Army 
Air Forces Base Unit, Victorville Army ~r Field, Victorville, California, 
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containing entries shovring accused a.s absent without leave from his station . 
at Victorville Army Air Field, Victorville, California, from 2000 hours on 
17 June 1945 to 1400 hours on 26 June 1946 (R. 6, Pros. Eit. l). 

4. For the Defense. 

Captain George R. Crisler, Medical Corps, was called as a witness 
·and testified in substance as follows a 

He "has had experience in ma.ld.ng p_sychiatric evaluations of Army 
Personnel" and was the officer in charge of Ward l, "where flying personnel 
are treated, and w~re psychiatrio evaluations are made" (R. 8 ). Accused 
became his patient upon entry into the hospital on 26 June 1945 for medical 
consultation, diagnosis and treatment (R. 8,9,12). On the basis of medical 
history elicited from accused, some of which has been confirmed and other 
which ha.a not, his present and final diagnosis in the "light 11 of AAF Letter 
110-ll dated 7 July 1945 isa 

"•••operational fatigue manifested by dipsomania, restlessness, 
disillusionment, and fatalistic attitude. Predisposition, mildJ 
stress, adequate, as represented by fifty B•24 missions, six and 
one-half months oversea.a in Italy, and a flack injury" (R. 10,11). 

The history upon which the diagnosis was based was read to the court and is 
as follows a · 

"Returned to the United States after six and a half months in the 
NA.TO. Finished fifty B-24 missions J one flak injuryJ other crewr 
members received only minor injuriesJ returned to the United States 
end of ·September l944J has been on this field sinoe February l946J 
came here from Ellington Field, where he had been previously sta
tioned. He has repeatedly requeated reassignment to c omba.t duty. 
Disillusioned by apparent apathy of oiviliens and other Air Force 
personnel. He has drunk no more than other members of his outfit 
on comba.t duty. No military police record during canba.t, or preview,. 
No civilian prison record. No sexual a.berra.tions.. Very sa.tisfa.ctory home 
enviroDment. He completed high school aDd entered the arJIV promptly. 
Arter return from oversea.a, began drinking excessively many times by 
himself~ He wished to be alone a. aignifica.nt portion of the time. 
Ha.a had some sleep disturbanceJ no frank nigh12na.rea. He does not be
lieve he is particularly nervou.s. only •reatless a.nd disillusioned.' 
He is bothered especially when he ia not i'ully ocoupied.• .. . . 
11 Haa knowledge of ·the oontenta:·of We.r Department Pamphlet 20-5 
and solicited medical aid on Flight Surgeon Siok Call on 24 April 
1945. He wa.s simply advised at that time to •atop drinking entirely 
and work the problem out for himself.' He le.peed into habitual 
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drinking to exoesa. The present episode ooourred on June 16. He 
began drinking in a bar at Victorville with a friend. He beoame 
separated. from his friend and beoa.me intoxicated so he does not re
call IllAilY details. He has not a very good idea of what happened a.11 
the next week which he spent in hotels at San Bernardino a.nd Riverside. 
On June 26 he stopped drinking entirely in preparation for returning 
to this be.se. He reported voluntarily to Squadron N1 s Comm.anding 
Officer at Squadron N headquarters. 53 was sent to consult with the 
Post Adjutant, who in turn sent'him to the hospital. Thia history 
is to June 26, and subsequently wu enlarged aZld eluoida.ted on 20 
July, which wu necessary in an attempt to comply with A.AF Letter 
110-11, dated 7 July 1945~tt(R. 9•10). · 

Yiitness stated that the records show accused had previously solicited medical 
advice in regs.rd to dipsomania but it was his (witness 1 ) opinion that he did 
not receive adequate treatment at that time (R. 10). 

On oross-exarnina.tion witness testified that he had ma.de no recom
mendation of additional treatment or disposition because acouaed was still 
being treated and such recommendation at this time would be premature (R. 12). 
Legt.l.ly, accused knows the di!'ference between right aIJd. wrong a.lJd has the 
ability to a.dhere to the right (R. 12 ). 

In reply to:,.estiona by the court witneu stated that he wa.s 11 ade• 
quately oonvinoed in hiiJ own mind beca.uae ot /JocUJJea.•iJ,;;.revioua record. 
as given to./f;;_i/ by ouaeg, that is as adequately as LhiJ ha.d ta.cilitiea 
to oheok it that the condition he found accused suffering was a direct re
sult ot his oversea.a experienoe (R. 13 ). He would recommend a. t the present 
time that.. the same type of treatment accused has been having, ttconsieti:ng ot 
any measures which can be enlisted to decrease the liberating of nervous 
energy coupled with aey measures which oan be found which will be found to 
dissipate nervous energy," be continued.{R. 13). 

By stipulation a. portion of accused's Form 66-2 was read into 
evidence showings " ••• Duties I Nav. B-24. Dr, Pilota.ge, 50 miss. 
290 combat hrs. 305 hrs. total time ••• 11 and that he has received the follow
ing awards a "Purple Heart, }.<;AME Th. Ribbon w/3 stars. Air Medal!' (R. 7). 

The accused, having been fully adviaed of his rights to testify, 
elected to remain silent (R. 14). 

5~ The entries contained· in the extract copy of the morning report in
troduoed into evidenoe by the.prosecution, constituted prims faoie evidence 
of a.couaed'a guilt of absence without leave for the period alleged in the 
Specification (par. 117, MCM 1928 ). The defense made no a. ttempt to contra
dict the evidence tor the prosecution·but offered by way of explanation the 
psychiatric oonditicn of accused, diagnosed as "operational fatigue". It 
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is olear from the evidence, however, tha.t the a.ocused knows the difference 
between right and wrong and has the ability to adhere to the right. The 
evidence of record establishes beyond a reasonable doubt the guilt of ac
oused as alleged. Accused's oombat reoord of fifty missions is patently 
no legal defense to his alleged misconduct. 

6. War Department records disclose that this officer is 23 years of 
age, sing;le, and is a high school graduate. He entered the service on 16 
September 1940 when 18 years of age, attaining the grade of staff sergeant 
prior to appointment as en aviation oe.det. On 13 November 1943 he was ap
pointed a temporary seoond lieutenant in the Army of the United States and 
11ha.ving olearly demonstrated !f!s7 fitness for promotion by outstanding 
performance in actual combat' ytas promoted to first lieutens.nt on 23 July 
1944. On 6 June 1944 he was awarded the Purple Heart for wounds received 
in action in li're.nce on 26 If.ay 1944. On 24 June 1944 he was a.warded the Air 
Jlledal and on 20 July 1944, 19 August 1944, and 29 August 1944 he was awarded 
Oak-Leaf Clusters. On 29 November 1944 he was reprimanded and a forfeiture 
of $40 was imposed on him under the provisions of Article of v"iar 104 for 
absence without leave from 9 ?hvember 1944 to 12 November 1944. The Ste.ff 
J\dge Advocate in his review states tha.t on 29 larch 1945 he was punished uJ:lder 
the provisions of Article of Yia.r 104 ,for absence without leave and sentenced 
to a forfeiture of ~o.oo of his pay. Accused was convicted by a general 
court-nartial on 18 May 1945 for absence without leave from 16 April to 20 
April 1945 and from 3 May to 9 li'JS.y 1945 in n.olation of Article of War 61, 
the sentence as approved providing for a forfeiture of $100 per month for 
six months. 

7. The court was legally constituted and had jurisdiction of the ao
cused and the offense. No errors injuriously affeoting the substantial right, 
of the aocused were committed by the court during the trial. In the opinion 
ot the Boe.rd ot Review the reoord of trial is legally suffioient to support 
the findings and the sentence and to warrant confirmation of the sentenoe. 
Dismiss&]. is authorized upon oonviction of a violation of Article of War 61. 

Judge Advocate 

Judge Advo oa.te 

_____.(On L_e_a.,.v_e..,)________ , Judge Ad'V0 oate 

ti~·~ ~z:::::.:::::::::,,-~~3dw.t,ge Advooate~~~,6::::~~~~c<Y~~·~~--~,,~~~·~·6 
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SPJGK - CM 284596 1st Ind 

Bl MF, JAGO, Washington 25, D. c. 

TOa The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 1.'.la.y 26, 1945, there 
are transmitted herewith for. your act ion the record of trial e.nd' the 
opinion of the Board of Review in the case of First Ueutenant Clyde A. 
Huff (0-698434), .Air Corps. 

. 2~ Upon trial by general court-martial this officer pleaded not 
guilty to and was found guilty of absence without proper leave for nine 
days in violation of Article. of War 61. Evidence was introduced of one 
previous conviction by general court-martial for two prior absences 
without leave for periods of four days and six days, respectively, for 
which the sentence as adjudged on 18, May 1945 and subsequently approved 
provided for a·forfeiture of ~lCO per month for six months.· In the in
stant case he was sentenced to be dismissed the service, to forfeit all 
pay and allows.noes due or to become due, and to be confined at ha.rd 
labor for ei g,.teen months. The reviewing authority approved. the aentence 
but remitted the confinement and.forwarded the record of trial tor action 
wxier Article of Wa.r 48. 

3. A summary of the evidence ma.y be .found in the accompa.Dying 

opinion of the Boa rd of Review.. I concur in the opinion of the Board 

that the record of trial is legally suf.ficient to support the findings 

and. sentence and to warrant confirmation of the sentence. 


This officer is 23 yea.rs of age, single, and is a high school 
graduate. He entered the service on 16 September 1940 at the age of.18, 
attaining the grade of staff ser&eant prior to appointment as an avia.tion 
cadet. On 13 November 1943 he was appointed a. temporary second lieutenant 
in the .A:r"!If'/ of the United States and for outstanding performance. in actual 
combat was promoted ·to first lieutenant on 23 July 1944. On 6 June 1944 
he wa.s awarded the Purple Heart for wounds received in action in France 

. on 25 May 1944. On 24 June 1944 he was awarded the Air Medal, and on 
20 July 1944, 19 August 1944. and 29 August 1944 he was awarded Oak Leaf'. 
Clusters. ·Having completed fifty B-24 missions overseas he was returned 
to the United States the latter part of September 1944. On 29 November 
1944 he was·reprimanded and a forfeiture of ~50.00 was imposed on him 
under the prqvisions of Article of War 104 for absence without leave of 
·three days. The Sta.i'f Judge Advocate in his review of the case now under 

consideration states that on 2~ March 1945 he was again punished under 

the provisions of Article of War 104 for absence without leave by the 

unposition of a forfeiture of $80.00 of his pay. Accused was convicted 

by a generaL court-martial on 18 May 1945 for absence without leave on 
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two separate ocoaaions of four and aix days, respeotivel7, in violation 
of Artiole of War 61. The approved aenteno!) in that oa.se involved a for
feiture of $100 of his pay per month for a period of six months. Thia 
office has been advised by teletype from the Of'fioe of the Commanding 
General, A:rrey Air Foroes, Western Flying Training Command., that a.oouaed, 
pending the review of the record of trial in the oa.se llOII' under oonsiden.
tion, again absented himself without leave from his station for one week, 
from 8 August until his voluntary return 15 August 1945. Despite the re
peated and persistent misoonduot of aoouaed, in vi811J of his exoellent 
oomba.t record and the diagnosis of his condition as shown by a psychiatric 
examination which is as follows& 

"••• operation.a.! fatigue manifested by dipsomania, reatleuneu, 
disillusionment, and fatalistic a.ttitude•.Predisposition, mildJ 
stress, a.dequate, aa represented by tifty B-24 missions, six and 
one-halt months overaeu in Italy, and a flack injury" 

and the testimony of the psyohia.triat that in his opinion aooused'a condi
tion was a. direot result of his overseas experienoe, I reoommend that the 
sentence as approved by the reviewing authority be confirmed but that the 
f'orteiturea be remitted and that the. sentence as thus modified be suapended 
during good beha.vior. 

4. Inolosed is a form of action designed to carry into execution the 
foregoing recommendation should it meet with your appro'V8.l. 

-· "~-. ·;:·....._,_ '-···. - .... •. 

j 

2 Inola MYRON C. CRAM!m 
1. Reoord of trial Major Genera.l 
2. Form of action The Jw.ge Advooa.te General 

( Sentence as approved by reviewing authority coni'irmei but !or.feitures 
ramitted. ~entence as modi!ied suspended durine good behavior. GCMO 45S 

11 Oct 1945). . . 1 
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WAR DEPART'mtl' ( 371) 
Army Service Forces 


In the Of.tice of The Judge Advocate General 

Washington, D. c. 


3SPJOQ - CM 284599 

ARMY AIR FORCES WESTERN 
UNITED STATES ) FLYDm '.IRA.DlIHG COMMAND 

v. 

First Lieutenant AR I'HUR R. 

)
) 
) 
) 

Trial by o.c.Y., convened at 
Victorville Arrq Air Field, 
Victorville, California, 25 

KNUTSON (0-1552534), Ordnance.) 
) 

July 1945. Dismissal and 
total forfeitures. 

OPINION, of the BOARD OF Rffl&'f 
·ANDREWS, BI.l!Rm and HICKMAN, Judge Advocates 

l. 111• Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Cbarges and Specifi 
cations: 

CHARGE Is Violation of the 96th Article of War. 

Specificaticn l: In that First Lieutenant Arthur R. Knutson, Ord
nance Department, 3035th Army Air Forces Base Unit, did, at 
Victorville Army Air Field, Victorville, California, on or about. 
4 May 1945, wrongfully and unlawfully cause certain repairs, 
to-wit, the removal and installation of a clutch plate, to be 
made upon his privately owned 1940 Hudson Sedan automobile bT 
the use of Government labor and Government tools. 

Specification 2: In that First Lieutenant Arthur R. Knutson, Ord
',i. .nance Department, 3035th Army Air Forces Base Unit, did, at 

Victorville A:rrny Air Field, Victorville., California, on or about 
25 June 1945, lfl'ongfully and unlawfully cause a United States 
Army five passenger Plymouth Sedan automobile to be "red lined" 
and taken temporarily out of service for a period of approxi
mately four (4) days by the removal therefrom of a wheel bearing 
for the personal use and convenience of him, the said First 
Lieutenant Arthur R. Knutson. 

CHARGE IIs Violation of the 94th Article of War. 

Specification 1: In that First Lieutenant Arthur ·R. Knutson, Ordnance· 
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Department, 3035th A.rrrr::, Air Forces Base Unit,--did, at Victor
ville Army Air Field, Victorville, California, on or about 25 
June 1945, wrongfully, lolowingly and wilfully apply to his own 
use and benefit one frcnt wheel bearing cone, value about One 
($1.00) Dollar, and one front.wheel bearing cup, value about 
Forty ($.40) Cents, of the total value of about One Dollars and 
Forty ($1.40) cents, property or the United States, .furnished 
and intended for the military service thereof. 

Specification 2s In tba t First Lieutenant ,Arthur R. Knutson, Ord
nance Department, 3035th A.rroy Air Forces Base Unit, did, at 
Victorville Army Air Field, Victorville, California, on or about 
~ June 1945, wrongfully, knowingly and wilfully apply to his 
(JWl'l use an1 benefit one gasoline engine type air compressor, 
value about Two Hundred Thirty Five ($235.00) Dollars, and one. 
spray gm1, valuQ about Nine ($9.00) Dollars, of t,h• total value 
of about Two Hundred Forty Four ($244.00) Dollars, property of 
the United States, furnished ·and intended for the military ser
vice thereof. 

Specification 3: In that First Lieutenant Arthur R. Knutson, Ord
nance Department, 3035th Army Air Forces Base Unit, did, at 
Victorville Army Air Field, Victorville, Calif'ornia, on or about 
30 June 1945, wrongfully, knowingly and wilfully apply to hie own 
use and benefit one (l) lorraine driving light, Model 16, of the 
value of about Ten ($10.00) Dollars, property of the United States, 
furnished and intended for the military service thereof. 

Specification 41 In that First Lieutenant Arthur R. Knutson, Ord
nance De~rtment, 3035th Arrrr:r Air Forces Base Unit, did, at 
Victorville Army Air Field, Victorville, california, on or about 
30 June 1945, 11rongfully, knowingly and wilfully apply to his 
own use and benefit one front wheel bearing cone, value of' about 
One ($1.00) Dollar, and one front wheel bearing cup, value about 
Forty ($.40) Cents, of the total value o! about One Dollar and 
($1.40) Forty Cents, property of the United States, furnished 
and intended for the military service thereof. 

Specification 51 In that First Lieutenant Arthur R. Knutson, Ord
nance Department, 3035th Army Air Forces Base Unit, did, at 
Victorville Army Air Field, Victorville, Calif'ornia, on or about 
2 July l94S, wrongfully, lmowingly and wilfully apply to his Olfil 
use and benefit two Firestone, 6.50 x 16, 6 ply motor vehicle 
tires, value about Eighteen ($18.00) Dollars each, and two inner 
tubes, value about One ($1.00) Dollar each, of the total value 
of about Thirty Eight ($38.00) Dollars, property of the United 
states, furnished and :\ntended for the militarj" service thereof. 

He pleaded nrot guilty to and was found guilty of the Specifications and 
Charges. No evidenee of' previous convictions was introduced. He was 
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sentenced to be· dismissed the service, to forfeit all pay and allowances 

due or to become due, and to be confined at hard labor at such place as 

the reviewing authority might direct, for eighteen (18) months. The re

viewing authority apin-oved the sentence, remitted the confinement imposed, 

and forwarded the record of trial for action under Article of Uar 48. 


3. Specification 1 1 Charge I 

It n.s stipulated in writing that it Technical Sergeant Keith were 
called as a witness he would testify that he was on duty as a mechanic at 
the Station Motor Pool, Victorville Arm:y Air Field, and that the accused · 
was the Motor Maintenance Officer. On or about 4 May 1945, at the direction 

· of the accused, he removed an old clutch pl.ate and installed a new one in 
a 1940 Hudson sedan owned by the accused. The work required ten hours 
labor and was performed at the Station Motor Fool during regular working 
hours. Government tools were used but the parts were furnished by the 
accused. Technical Sergeant Keith received no personal remuneration ·' 
for this wor~ for the accused (R. 7; Pros. Ex. 1). 

Specification 21 Charge I; Specifications 1 and 41 Charge II 

Technical Sergeant Kazlousld was the acting assistant shop foreman 

in the station garage (R. 13); lliring the latter part or June 1945, 

about 25 June 1945, he saw the accused at the Station Motor Pool taking 

the right tront wheel off his Hudscn two door sedan (R. 9, 13). He 

helped the accused and removed a worn out bearing from the 'Whee1 which 

he handed to the accused, who said "Let1 s get one" {R. 13, 14) • "They 

didn't have any" in the parts room (R. 14). Private First Class Sherer 

wa.s working at the Motor Pool on a Plymouth staft car in accordance with 

a work order for relining the brakes and installing a new horn (R.9). 

The accused said, 11Let1 s see if the bearing rlll fi.t 11 {R. 14), and asked 

Private First Class Sherer to remove a wheel bearing from the right front· 

wheel of the staff' car (R. 9, lO). He removed the bearing and gave it to 

the accused (R. 10) •.- Technical Sergeant Kazlouski put it in the brake 

drum or the wheel from accused's car {R. 14). It did not fit but at the 

accused I s suggestion they got shim st.ock and installed the bearing (R. 14). 

Af'ter the bearing was installed the accused 1 s car ran (R. 14). With the 

exception or the brakes the Plymouth staff car was in good order and about 

three hours were required to repair the brakes (R. 9). It had to be put 

on the •deadline" for two or three days {R. 15) or three or four days be

cause it was 11ou.t of running order on account of the bearing" (R. 10). 

There -was nothing else the matter with this car (R. 10). 


On 26 June 1945 Yajor Maynard, the Property :Ma.intE11.ance Officer, called 
Corporal \fright, the "parts man" in the motor repair shop, about a prop.. 
erty- issue slip (R. 35, 41, 42). Corporal Wright asked the accused what 
he should order and the accused gave hini the informtion (R. 41). He made 
out a property issue slip for •cone, Front Wheel Bearing" and "Cup, Front 
Wheel Bearing" which was a complete bearing assembly (R. 41, 43, 44J Pros. 
Ex. 8). This was for a Plymouth staff car on the "PI.M line• (R. 41). 
Corporal Wright Yll'ote the ac.,used' a signature and his own initials on the 
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property issue slip and took it to Major Maynard, but the bearing ns not 
delivered to him and he never saw it (R. 42, 43; Pros. Ex. 8). A .fn days 
later the accused banded Technical Sergeant Kazlouski a new bearing and 
said, •Here's a-new bearing, will you put it in?" (R. 15). The Sergeant 
then bad the old bearµig removed from accused's car and the new cne put 
in (R. 15, 16). He gave the old bearing to Private Deehl who replaced 
it in the staff car. The. staff car then went out (R. 15). It was stip,
ulated in writing that the"'market value of each !root wheel bearing cone 
and cup in the vicinity of Victorville, California, on the dates invol
ved ns $1.40 (R. 52; Pros. Ex. 11). 

§pacification 2 1 Charge II 

In the latter part of Yay 1945 the accused told Master Sargeant Jones, 
the shop foreman at the Motor Pool, that he would like to have him pa.int 

· his car on a Sunday (R. 17, 18, 19). '!be accused mentioned that he would 
use an air compressor and paint gun from the garage and bring it back 
Monday (R. 19). Master Sergeant Jones painted the accused's car at his 
(Jones•) place using a portable compressor and a regular pa.int spray gun 
which the accused brought in his car (R. 20). The air canpressor was 
no.n.n co1or and one of the same type was issued to the Station Motor 
Pool (R. 20). Four or five of the same type of pa.int guns were also 
issued to the Motor Pool (R. 21). When Yaster Sergeant Jones finished 
the job he took the air Compressor and the paint gun to the accused I s 
house (R. 22). Cn 10 July 1945 he, Staff Sergeant White, a criminal 
investigator, and a Mr. Boomer picked up the air compressor and paint 
gun at the accused's home in Colton, California ( R. 22, 23, 24, 25; 
Pros. Ex. 2). He identified the paint gun because it still b:Ld blue 
paint on the outside (R. 22). The accused was responsible for this 
property llhich was charged to him on a Memorandum Receipt {R. 22, 23). 
It was stipulated 1n writing that on or about 20 June 1945, the .gasoline 
engine type air compressor and the spray paint gun had market value of 
$235 and $9, respectively, in the vicinity of Victorville, California 
{R. 52; Pros. Ex. ll). · 

§pacification 31 Charge II 

Cn or about 30 June 1945 the accused brcught an adjustable drirlng 
light of & type used on "regular ordnance vehicles" to Private First Class 
Gregg, a painter in the motor repair shop at the motor pool (R. 26, 28). 
The' accused aaid •Take the paint off this light• and a sergeant ea.id to 
paint the base blue (R. 28). The ligbt was olive drab-color but when he 
removed the paint it was chromiWll plated (R. 26, 27). ·.,He then painted 
the base blue and left the light in the maintenance roan {R. %7). Corp
oral Wright, the "parts man" in the.motor :repair shop, saw the.accused 
and Master Sergeant Jones installing a spotlight on the accused's ear on 
30 June 1945 {R. 40). Previously he bad seen Sergeant Gray- working on 
the same or similar spotlight in the tool room (R. 40). In the early" 
part o! July" Private First Class Gregg saw the light on the accused's 
car and identified. it. The light, bearing. the trademark "Lorraine" was 
introduced in evidence (R. Z7, 28; Pros. Ex. 3). 
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It was stipulated in writing that on or about 30 J\D'le 1945 in the vicinity 
of Victorville., California, the Lorraine driving light had a market value 
of $10 (R. 52; Pros. Ex. ll). 

Specification 51 Charge Il 

Corporal Espinosa I s duty was to replace and repair tires in the tire 
repair shop (R. ')$). Shortly before 30 June 1945 he obtained eight tires 
from the warehouse and mounted them on tug wheels (R. 2$., 30). Immediate
ly after he checked the tires out of the garage the accused designated 
two new tires and told him to take them to the parts roan (R; 30). The 
ttres were marked "Military" (R. 31., 34). This was on a Saturday in the 
latter part of J1U1e and he never saw the tires again (R. 31, 34). On or 
about 30 JWle 1945 Corporal Wright, who was in charge of the parts room, 
saw Corporal Espinosa bring two 6.50 x 16 heavy duty., six ply tires . 
marked "Military" into the parts room (R. 35). Tires were not ordinarily 
stored in the parts room (R. 36). ·0n or about 2 July the accused told 
Corporal Wright to put the tires in the accused• s car (R. J6). He put 
the tires in the trunk of the accused I s car, close:! the tnmk and never 
took them out (R. 36). He wrote the nu.rnbers of the tires on a piece of 
paper (R. 37, 38; Pros. Ex:. 5), and identified the two tires by their 
serial nu.mer. They were introduced in evidence. (R. 38, 39; Pros. Ex:1. 
6, ?). . 

On the same day th:i.t Corporal Espinosa put the tires in the parts 
room the accused asked him to get some inner tubes for him (R. 31). He 
got government inner tubes., size 6.50. x 16, at the tire shop, and put 
them in a box which he placed on the accused's desk (R. 31, 32). He did 
not know what became of the tubes and never sa,r them again (R. 32, 34). 
He identified the box and the tubes., which were introduced in evidence 
(R. 32; Pros. Ex. 4). The accused was the o.f'ficer in charge of the safe
keeping and distribution of' the tires and tubes (R. 33). 

It was stipulated in writing that if First Lieutenant Stone, the 
· 	 Police and Prison Officer and Assistant Provost Marshal., were called as 

witness he would testify that on 19 July 1945, while investigating dis
crepancies in the automotive repair department, he removed two new 6.50 
x 16 Firestone motor vehicle tires and two used tire tubes from the 
trunk compartment ot accused's ear. The tires were mrked fflJnited States 
Arrrry Air·Corps• (R. 44; Pros. Ex. _9). It was stipulated in writing that 
on or about 2 July 1945 :in the vicinity of Victorville, California. each 
tire had a m!U'ket value of $13 and each inner tube a market value of $1 
(R. 52; Pros. Ex. ll). 

On 10 July 1945 Capta:in Albright, claims otticar and investigating 
o.t'ficer, ira.s investigating alleged discrepancies at the Station. Motor 
Pool (R. 45). At this time the accused was not under charges (R. 46). 
Captain Albright warned the accused of his rights under Article of War 
24 (R. 46). The accused made an oral statement which was taken d01'l'l in 
shorthand by Sergeant Winkle and sworn to and signed by- the accused on 
the same day (R. 45-49). The statement of the accused was received in 
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evidence (R. 51; Pros. Eic. lO). The accused was aasigned as motor main
teoance officer on 15 September 1944 and his speci.fic duty was to super
visa all maintenance or vehicles up to echelon 4 (Pros. Ex. 10, page 1). 
He ·owns a 1940 Hudson. The two tires found in it on 9 July 1945 are 
owned by the United. States Government and bad been there for approximately 
two weeks (Pros. Ex. 10, page 1). He requisitioned the tires from Ord
nance supply on a property issue slip and while they were in the tire re
pair shop he ordered Corporal Wright to place them in his car (Pros. Ex. 
10, page 2). He :intended to use them for his own personal use but never 
did so because he •got cold feet" (Pros. Ex. 10, page 2). '!he two 6.50 
x 16 tubes .frund _in his car were owned b7 the United States Army and were 
obtained from the tire repair shop ( Pros.. Ex. 10, page 5) • About 25 June 
he had trouble with the wheel bearing in his right front 1'heel and directed 
Private Sherer to remove the wheel bearing from a Plymouth staff' car. The 
accused put the bearing in his wheel (Pros. Ex. 10, page '.3). There was no 
other bearing in stock and ·the staff car was "redlined" (Pros. Ex. 10, 
page 4). Subsequently he requisitioned a wheel bearing for the staff car 
stating that it was necessary to place a "redlined• car back in service. 
The staff car was "redlined" two or three days. The new bearing was 
placed in the accused's car by Sergeant Kazlouski and the old one was 
replaced in the staff car. This work was done during regular working hours 
on Government time (Proa. Ex. 10, page 4). The Lorraine driving light 
on hie car was removed from a Government vehicle•. It bad been painted . 
"Army o.n. • but on accused I s order the paint rad been removed by Gregg, 
a man in the paint shop. The accused knew the light was Government prop
ert7 and installed it on his car (Pros. Ex. 10, pages 4, 5). About 4 May 
he had trouble with the clutch on his car and ordered Sergeant Keith to 

· 	remove the clutch and replace it. This was done on Government time during. 
regular working hours (Pros. Ex. 10, pages 5, 6). He had an air compressor 
and pa.int gtm, the property of the Government, in his home for about three 
weeks. They ware signed out to him on a "memo receipt• from Ordnance but 
there is no receipt to show that the property is in his home (Pros. Ex.· 10, 
pages 6, 7). He has never sold any parts or materials to anyone and bas 
never received any .financial benefits from misappropriation or Government 
materials (Pros. Ex. 10, page 5) • - · 

4. The accused after having his rights explained. to him elected to 
make a sworn statement limited ·to his military record and family background 
(R. 53). He is ~ years old and has been in the Army for four and a half' 
;years and has served overseas (R. 54). He is married and has four child
ren between the ages or seven months and six years (R. 54). He has no 
income except from the Arm'3' atld his wife and her parents are not able to 
81.lpport his wife and children (R. 54). His parents died when he was three 
and a half years of age (R. 54). He lived with his grandmother until he 
was l4 and then lived at boarding houses (R. 54). He has supported himself· 
since he was l4 years of' age (R~ 55). He received a commendation on 4 
September 1944 from Colonel c. w. Pyle, Air Corps, Comnaming .officer of' 
:Mather Field, Sacramento, California (R. 55; Def. Ex. A). 

The WDAOO Forin 66-2 or the accused showed two etficienc7 ratings of 
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•Superior" and six of "Excellent" (R. 56; Def. Ex. B). .Major Maynard has 
been Automotive Equipment and Maintenance Officer since 22 December 1944 
and the accused has served tmder him since that date {R. 57). The ac
cused I s efficiency rating is "Excellent" (R. 57). He rated the accused 
on his ability as a mechanic, as a leader of men and "the ability to get 
the job d.one 11 {R. 58). The morale of the men in the Ordnance Department 
is just as good as any other department that he Ms seen at Victorville 
(R•.59). 

5•. 1he evidence sustains the findings of guilty. The accused was 
convicted of lll'ongfully and unlawfully causing repairs to be made to his 
:private automobile by the use of Government labor and tools, of causing 
a United States Arrrry vehicle to be taken out of service for a period of 
approximately four days by removing from it a wheel bearing tor his own 
personal use and convenience in violaticn of Article of War 96, and of 
five Specifications of wrongf'ul.].y, knoringly and willfully applying to 
his own use and benefit the various items of property of the United 
States specified, all fUrnished and intended for the military service, 
in violation of Article of War 94. The accused was Motor Maintenance 
Officer at the station Motor Pool, Victorville Army Air Field. <Al or 
about 4 .May 194.5 at his direction an enlisted man removed an old clutch 
plate from the accused's private car and installed a nn cne, furnished 
by the accused. The work was per.formed at the Station Motor Pool during 
regular working hours, required ten hours and "Rs per.formed with Govern
ment tools. .About 25 June the accused had a wheel bearing remowd from 
a start car and inatalled in his private car. He then requisiticced a 
nn wheel bearing for the sta!.t car but when it ns delivered had it 
installed in his private car and had the old wheel bearing replaced in 
the staff car. As a result of the removal of the wheel bearing the 
staff car had to be taken out of service and "redlined" .for three to 
.tour da7's. The accused took an air compreaaor and paint spray gun 
from the Motor Pool, which were used by an enl:,isted man to paint the 
accused I s private car,by the accused's orders. ·He also took a Lorraine 
driving light i'rClll a OovernmEllt vehicle, had the olive drab paint removed 
and installed it on his private ear. He caused two no tires, the prop
ert;r o.t the Government, to be placed in the trunk of his car and secured 
two used innar tubes, also the propert7 o.t the Government, from the tire 
shop. The tires and the tubes were fotmd in the accused• s oar. 

In a voluntar7 statement to an investigating officer the accused ad
mitted all the acts nth which he•• charged but stated that ha did not 
use the tires and tubes .tor his persOD&l use because he "got cold feet•. 
He testified only' as to his mUitary' record and iamily backgrotmd. 

A. motion was !118.d• bi ;Defense Counsel for a finding of not guilt7 of 
8p:,ci.ticati01l S of C:targe II on the ground that there was no proof that 
the accused received an7 use or benefit from the two tires and tubes 
(R~ S2, 53). It was argued tm:t the accueed 'IQI.S charged with the tine 
and tubes and that the proof showed thq were put in, but not on, his 
car (R. S3). In CM 247303, Pruttsmith, 30 BR 31S, 319, where the offense was 
charged a.a & violation of .Article C?f War 96, under similar f'aots and the 

7 



(378) 

r,n:,of, after a ple& of guilty, showed that the tire had never been used, 

the Board of Review said, "All elements of the offense were proved beyond 

reasonable doubtn. The misapplication of the tires and. tubes for the uee 

and benefit of the accused ns complete when they were removed from their 

proper place of storage and placed in the accused's car. His custody o! 

such property for military use did not authorize or entitle hiir. to divert 

it to personal use nor to exercise over it an act of dominion consistent 

only with intended personal use. The motion for a finding of not guilty 

of Specification 5 of Charge II was properly denied. 


1he act of an officer in having wark done on his private car by per
sonnel under his command as such officer, on Government time and rlth Gov
ernment tools, is conduct to the prejudice of good order and military dis
cipline and constitutes a violation of Article of War 96 {CM 261505, Allen, 
40 BR 267) as is the act of an officer causing a Ooverrunwt vehicle to be 
rendered unfit for service by removing a part therefrom for his own per
sooal use. 

6•.War Department records show that the ·accused is 29 years of age 
and married. He has four children. He is a native of Iowa and a resident 
o! Council Bluffs, Iowa. He is a graduate of high school. In civilian . 
life he was employed in Council Blu.ffe, Iowa as a salesman of auto access
ories from February 1940 to February 1941, as a salesman of household appli 
ances from 19.38 to 1940 and as service manager and mechanic in a garage 
from 19.31 to 19.38. He served in the Iowa National Guard from 8 August 19.31 
to 7 ~ugu.st 19.34, and from 13 September 19~ to 12 September 1940. He en
listed in Iowa National Guard on 15 January 1941 and served on active duty 
in enlisted status from 10 February 1941 to .31 July 1942, attaining the 
grade of start sergeant. en l August 1942 he was appointed a Warrant Ot
.t'icer, Junior Grade, rlth the classification "Admini,;trative-Supply" and 
served as supply office~ with HeadEfU&rters Company, 34th Ini'antry Div
ision. en 2 January 1943 he was appointed a second lieutenant upon gradu
ation from Ordnance Officer Candidate School, Ordnance School, Aberdeen 
Proving Ground, Maryland, and ordered to active duty 1n Ordnance. He was 
promoted to the grade ot .first lieutenant on 26 May 1944. He has served 
in commissioned sta1:lls as Assistant Ordnance Officer, Motor Maintenance 
Officer and Motor Transportation Officer. He graduated from the Automotive 
Mechanic Course, FCII't Crook, Nebraska. He served overseas in Northern 
Ireland .from February to September 1942 as an Elllisted man and warrant of
ficer, junior grade. 

7. The court was legally constituted aIXi bad jurisdiction of the 

person and subject matter•. No errors injuriously affecting the substant

. ial rights of' accused were c01111itted. In the opinion ot the Board of Re
view the record of trial is legally sufticiEllt to support the findings of 
gllilty and the sentence as approved by the review:1.ng authority and to 
warrant confirmation of- the sentence. Dismissal is authorized for Tio
lation by an officer ot Article of War 94 and Article of liar 96 • 

.On leavQ • , 
___,,.___~---~-,--• Judge Advocate 

~· 
, Judge Advocate . 
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SPJGQ-CM 284599 	 1st Ind 

Hq ASF, JAGO, Washington 25, D. Ce AUG 271945 
TO: .The Secretary of War 

1. ,Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Arthur R. 
Knutson ((}..1552534), Ordnance. 

2. Upon trial by general. court-martial this officer was found 
guilty _of using the time of enlisted personnel under his command _and 
Government tools to effect repairs upon his private automobile (Specifi 
cation 1, Charge I), and of causing an A;rmy" automobile to be unfitted 
for use by having a part removed therefrom and installed in his private 
automobile (Specification 2, Charge I), both in violation of the 96th 
Article of War {Charge I); also of five Sµ,cifications of -wrongful mis- 
application to his own personal use of military property, consisting of 
two wheel bearihg cones and cups each of the value of $1.40 {Specifications 
l and 4,- Charge II), an air compressor of the value of $235 and a sprq 
gun of the value of ~'9 (Specification 2, Charge II), an adjustabl, · 
driving light of the value of $10 (Specification 3, Charge II), and two . 
automobile tires of the value of $18 each and two inner tubes of the _ 
value of $l each (Specification 5, Charge II), all of the aggregate. 
value of $294.80, all in violation of the 94th Article of War (Charge II). 
_He 	 was sentenced to be dismissed the service, to forfeit all pay and 

allowances due or to became due, and to be confined at.hard labor, at 

such place as the reviewing authority might direct, for eighteen months. 

The reviewing. authority approved the sentence, remitted the confinem~nt 

imposed, and forwarded the record of trial for action under .Article of 

war 48. 


3. A summary of the evid~nce mq be found in the accompanying 
opinion of ,the Board ,of Review. The Board is of the opinion that the 
record of tri?.l is legally sufficient to support the findings and sen
tence as approved by the reviewing authority and to warrant_ confirmation 

- o£ the sentence. I concur in that opinion. . 	 · 
• . ' ' ._ : 	 • ~ If 

./ .- The accused officer was an automotive maintenance officer at 

Victorville A:rmy Air Field, Victorville, cali.fornia. While so assigned, 

on 4 Mq 1945,' he caused an enlisted mechanic under his orders to ex

pend about ten hours time during regular duty hours, using Gover~ent 


.tools~ in the removal and installation of a clutch. plate, furnished by 
· ~he accused, upon the aocused•s private automobile.· On 25 June 1945, 
_.he caused an enlisted mechanic under his orders to remove a 'Wheel . 
_ bearing from an A:rnry- starr car and install the bearing in the accused's 
·. priy-ate automobile, thus rendering the ,A;rnry" car unfit £or service for· 
· three or four days "While a new beajC'ing was procured. Having requisitioned 

_ ·a: ne'!'f _beaz:ing for the staff Ca.I'., the accused then, on 30 June 1945, · 
. •: • ., - , . • 	 I 
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cc>.used the new bearing to be inst3.1J.ed in his mm car and' the old 
bearlng returned to the staff car. On .20 June 1945, he .caused a gaso
line engin~ tyr;:e air compressor and spray gun issued to him from Ord
nance on memorandum rec:3ipt to bl!! used by an enlisted man under his 
command to paint the accused•s own car, this equipment teing then taken 
to the accused's own residence, where it ...-as found and recovered about 
10 July 1945. About 30 June 1945, he caused an adjustable driving light 
to be removed from a Government vehicle, the olive drab paint removed 
therefrom and the base of tm light painted blue to match his car, by 
an enlisted man under his orders, and the light installed on his private 
car. About 2 July 19/;5, accused caused two Firestone automobile tires 
and two inner tubes, military property, to be removed .from the :motor 
parts stores and placed in the trunk compartment of his own car by an 
enlisted man under his orders, with the intention of usine them on his 
own car. This intention was not carried into effect, <'.S the accused 
became apprehensive about actually putting the tires into use on his car, 
and they were found and recovered, unused, in the trunk compartment of · 
his car. The aggregate values of the items misappropriated amounted to 
$294.80, detailed as mentioned in a foregoing paragraph hereof. 

The case is one of continued petty pilferage of military property 
and services entrusted to ~he accused for military use, wher"in he has 
exhibited no higher appreciation of his responsibilities nor greater fide
lity to his trust.than to abuse his position and authority foz: his per
sonal advantage, subverting for that purpose., a.'ld distracting £rom their 
proper duties., enlisted perscnnel under his command. Th~ Staff Judge 
Advocate recorrunended and the reviewing authority concurred in remitting 
the confinement on the basis of prior excellent military. record of the 
accused and his civilian background. I recommend that the sentence as 
approved by the review.lng authority be confirmed., but that the £ori'eit
\.U'es be remitted, and that the sentence as thus modified be executed. 

4. Inclosed is a fonn o£ action designed to carry into execution 
the foregoing recommendation., should it meet with your approval.. 

2 	Incls MYRON c. CRAMER 
l. RecC'l'd of trial 	 Major General 
2. Form of action 	 The Judge Advocate . General 

( 	Sentence 81!: approved b7 N'liewing authority ~oni'irmed but tor!eitures 
~tted. oci.c 4431 21 ~.pt 1945) • . · . · . · , 
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Ii.AH DEPARTI1il!:HT 

Army ~ervice Forces 


In the Office of The Judge Advocate General 

Yiashington, D. C. 


SPJG!-i-CM 284646 
, l .SEP 1945 

UNITED STATl:S ) THilID AIR FORCE 
) 

v. 

Second Lieutenant f.ENNETH 
V. MANN (0-820534), Air 
Corps. · 

) 
) 
) 
) 
) 

Trial by G.G.hl., convened at 
Dale J\;abry Field, Tallahassee, 
Florida, 25 July 1945. 
Dismissal. 

OPDUON of the BOARD OF REVIEVi 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and subz:lits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHAaGE I: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Eenneth V. Ii;ann, 
Squadron R, 335th W, Base Unit, Dale ~Abry Field, 
Tallahassee, Florida, was at Tampa, Florida, on or 
about 17 June 1945, in a public place, to-wit·, The Big 
Orange, a drive-in, drunk and disorderly while in uniform. 

Specif!cation 2: In that Second Lieutenant Kenneth V. Mann, 
· * * *, did at Tampa, Florida, on or about 17 June 1945, 

in a public place, to-wit, The Big Orange, a drive-in, 
use violent, abusive and profane language toward Mrs. 
Doris Zimmerman, to-wit: "I would like for somebody to 
fuck her so bad she wouldn't be able to walk when she , 
got up", and II I wish I could see you hung up to a tree 
raped so much that it would be drooling out of your. 
mouth". 

Specification 3: In that Second Lieutenant Kenneth v. Mann, 
***,did at Tampa~ Florida, on or about 17 June 1945, 
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in a public place, to-wit The Big Orange, a drive-in, 
drink intoxicating liquors with an enlisted man, to-wit: 
Corporal Clovis Anderson. 

ADDITIONAL CHARGE: Violation or the 69th Article or War. 

Specification: In that Second Lieutenant Kenneth V. Mann, 
***,having been duly placed in arrest or quarters at 
Dale liabry Field, Tallahassee, Florida, on or about, 
19 June 1945, did, at Dale l,abry Field, Tallahassee, 
Florida, on or about 7 July 1945 break his said arrest 
before he was set at liberty by proper authority. 

Accused pleaded not guilty to, and was round guilty or, all Charges 
and Specifications. No evidence or any previous convictions was intro- · 
duced. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. Inasmuch as the first three offenses were committed during a 
continuous sequence of events, the evidence offered by the prosecution 
and pertaining thereto will be summarized together while that pertaining 
to the offense last alleged will be summarized under a separate heading. 

~· , Charge I, Specifications 11 21 l: 

Around 1 or 1:30 p.m. on 17 June 1945, accused and an enlisted 
man, both of whom had been drinking, arrived at 11 The Big Orange", a 
drive-in stand in Tampa, Florida, where food and both soft and alco
holic drinks were served. Accused, who was dressed in officer's uniforl!l 
and wore the insignia or his commissioned rank, and the enlisted man oc
cupied adjoining stools,·commenced conversing and purchased alcoholic 
drinks, accused being served some six or'seven whiskeys and sodas over 

· a period or time. Eventually accused approached an automobile parked 
near the stand and began to talk to a.woman seated therein. Her husband 
was telephoning at the time and when he returned he asked accused to 
leave the automobile. Accused smelled of alcohol and appeared to be 
drunk to two customers seated at the stand. Accused informed one or 
the customers hA had been drinking since 3 p.m. the ~revious day. 

Mrs. Doris Zimmerman, a waitress at the stand, refused to 
serve th~ enlisted man any more drinks after he spilled one. He and 
the accused then commenced to vilify the waitresses, referring to them 
as "low down girls, hussies." Military police arrived about this time 
but departed when told that matters had quieted down. Finally l.irs. 
Zimmerman refused to serve accused any more to drink. Accused then 
sought to induce.the other waitress to serve him but she refused and 
when accused commenced·to argue with her she walked away. Accused then 
turned to Mrs. Zimmerman and began using vulgar and profane language as 

2 
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he addressed her. When she again flatly r~used to serve him a drink he 
made the following disgusting statement to her: "I wish I could see you 
hung up to a tree raped so much that it would be drooling out of your 
mouth." Mrs. Zimmerman then asked the other waitress to have the mili
tary police summoned. Thereafter referring to Mrs •. Zimmerman, accused 
audibly made the filthy remark to the enlisted roan with him that 11 I 
would like for somebody to fuck her so bad she wouldn't be able to walk 
when she got up." Two civilians who heard this detestable language arose 
and started toward accused but were requested by Mrs. Zimmerman to cause 
no disturbance inasmuch as the military police would soon be there to 
handle the situation. Shortly thereafter the military police arrived 
and escorted the accused and the enlisted man from the stand. 

Accused's tie was loosened and his uniform untidy and disar
ranged. When accused wa·s taken away by the military police he was 
highly intoxicated. He weaved and staggered as he walked, was hesitant 
in his speech and his eyes were "bleary" (R. 8; Pros. Exs. A, B, c}. 

b. Additional'Charge. Specification: 

It was stipulated by the prosecution, defense and the accused 
that if Major J.E. Berg, Jr., were present he,would testify that he is 
Commanding Officer of III Fighter Command Ground Training Unit, Dale 
Mabry Field, that accused was a member of his organization and that at 
approximately 1000 hours,,19 June 1945, he placed accused in arrest in 
quarters (R. 8; Pros. Ex. D). Pursuant to the terms of the arrest, ac
cused was restricted to his barracks but was permitted to leave three 
times daily, for one hour each time, in order to procure his meals (R. 9; 
Pros. Exs. E, E l}. · . . 

At 1900 hours on 7 July 1945 First Lieutenant Bartlett I-ii. 
Frost saw accused at the· Officers' Club apparently using the telephone. 
Accused later joined Lieutenant Frost's party of foµr which was gathered 
around a table in the Hawaiian Room and visited wi~h them intermittently 
until about 2300 hours. He volunteered the information that he was in· 
arrest of quarters and when asked by one of the party what he was doing 
at the.Officers• Club, he replied in,a joking way that he "was breaking 
arrest" (R. 9-11). Accused was in fact still in arrest at that time 
(R. 1.3).

4. After his rights had been explained to him accused elected to 
give sworn testimony in his own behalf. His testimony may be summarized 
as follows. A~cused met an enlisted man, a Corporal Anderson., at The Big 
Orange about 0700 hours-on 17 June 1945. J.fter having a drink with 
Anderson and two civilians accused accompanied Anderson to the station 
hospital at MacDill Field where th~ latter had an appointment to receive 
treatment for his feet (R. 17). Therea:t'ter they returned by bus to 
The Big Orange, arriving about 12.30 hours. Seating themselves on . 
adjoining stools they ordered drinks and engaged in small talk. Accused 

3 




(384) 

had about three drinks of whiskey and ginger ale while Anderson had 

one, each paying for their own drinks (R. 16_, 18, 19). Noticing an 

automobile with a flat tire parked at the stand, accused stepped over 

to offer his·services in changing it but the husband of the woman oc

cupying the automobile soon returned and refused the proferred aid 

inasmuch as he had already telephoned for assistance (R. 15). Later 


•accused 	stepped"to the rear of the stand and when he returned he found 
Corporal Anderson and 1;rs. Zimmerman having an argument. Ii'.ilitary police 
thereafter arrived, Corporal Anderson apologized to lirs. Zimmerman and 
the police left, asking accused to lo.ok after Anderson and stating that · 
they would return shortly and take the two to town in order to avoid any 
more trouble. Accused and Anderson ha9 apout two more drinks apiece.but 
the waitress refused to serve Anderson any more after he spilled his · 
second one. Although accused was served a third drink the waitress re
fused to serve him any more than that. Accused protested this lack of 
service in an admittedly unpleasant manner, complaining that she still 
saw fit to serve civilians. When the waitress replied that if he were 
a civilian she would probably serve him accused became angry and, as he 
expressed it, "At that point I told her that I was hoping to go overseas, 
that I hoped that people I was.fighting for did not have that type of 
attitude. I could not see any reason at all for her attitude, that in 
Qermany and Japan in the Concentration Camps people were hung up to trees, 
women were raped, people were murdered antl that all kinda of things were 
going on" (R. 14). He denied that b,e was drunk or that he uttered the 
remarks alleged in Specification 2 6£ the Charge. Although he was there
after taken.to military police headquarters he was not given any sobriety 
test {R. 15, 18). ·.._ · · ; 

Corporal Clovis A. Anderson testified that he met accused at 
The Big Orange around 6 or 7 a.m. one morning some several weeks prior to 
trial of this case (R. 23). Later that morning accused accompanied 
'corporal Anderson to r~cDill Field where the latter kept an appointment 
to receive treatment at the station hospital. Thereafter they returned 
together to The Big Orange where accu'Sed bought the corporal a bottle 
of beer (R. 24, 25, 27). Subsequently the corporal spilled a drink 
served to him and while accused was temporarily absent from the stand 
the corporal engaged in an argument with the waitress because she re
fused to serve him another. Thereafter the military police arrived, 
Corporal Anderson apologized to the waitress and the police left stat 
ing that they would return soon and requesting accused to take care of 
the corporal in the meanwhile. Later when the waitress' refused to 
serve accused another drink, stating, however, that she would do so 
if accused were a civilian, accused became angry and "told her off a 
little." Corporal Anderson did not hear accused make the remarks al 
leged in Specification 2 of tpe Charge and he did not believe that ac
cused was drunk at the time (R. 24). 

Accused admitted in his sworn testimony that he was placed 
in arrest in quarters by Major Berg being permitted to leave three times 
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daily for meals (R. 15). Accused stated that on 6 July 1945 he received 
permission to make a telephone call from a Lieutenant Pill, the adjutant 
of his organization. No specific day was mentioned on which the call 
wast~ be made. On 7 July 1945 accused was at the Officers' Club mak
ing a call to Washington•. He informed the Alert Officer of his ·where
abouts as he had been directed to do by Lieutenant Pill and he visited 
with Lieutenant Ford and his party while waiting for his call to come 
through. Accused did not remember making any remark about having broken 
his arrest. He admitted, however, that he had made a voluntary statement 
to Major Berg in which he admitted that between 11120011 (sic) and 0130 
hours on the early morninis of 8 July 1945 he went for a walk with a 

· young lady (R. 16, 20, 21). 

5. To rebut certain evidence presented by the defense with respect 
to accused's alleged breach of arrest, the prosecution introduced testi 
mony to show that around 1300 hours on 6 July 1945 accused told First 
Lieutenant ~ald P. Pill, adjutant of his cfrganization, that he wished 
to make a telephone call to ;·iashington for the purpose of securing de
fense counsel. Lieutenant Pill understood that the call was urgent and, 
accordingly, told accused that when he went to the Officers' Club for 
supper at 6 p.m. he could place his call and if it were not completed 
by 7 p.m. he could notify the Alert Officer and remain at the· club until 
the call was concluded. Although Lieutenant Pill mentioned no date on 
which the call was to be made he understood that accused wished to 
telephone that evening, 6 July 1945, and he intended his permission to 
cover that evening only (R. 29-31). When later questioned by l\iajor Berg 
about his activities on the night of 7 July 1945, accused was not offered 
any promises or subjected to any threats. In response to questions asked, 
accused stated he understood that he had "blanket permission" to make the 

.telephone 	call and that it was proper for him to do so on 7 July 1945. 
He further stated that he was at the Officers' Club from 6 p.m. to about 
midnight and that th~reafter until about 1:30 a.m., 8 July 1945, he was 
str'olling about with a young lady (R. 30). 

Second Lieutenant Roy A. Cann, the Alert Officer of accused's 

organization, testified that about 1900 hours, 7 July 1945, accused 

called Headquarters and left word for him that he had permission to make 

a telephone call from the Officers' Club (R. 33). Thereafter, Lieuten

ant Cann visited accused's quarters four times during the period from 

2200 to 2400 hours but could not find accused. He also telephoned the 

Officers' Club and had accused i:;aged but he did not respond (R. 32). 


6. a. Charge 11 Specifications 1. 2. 3: 

Under Specifications 1, 2, 3 of Charge I accused is charged,· 

respectively, with (a) being drunk and disorderly in uniform at a 

drive-in stand called The Big Orange, (b) using certain vile and filthy 
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language toward a waitress at the stand, and (c) drinkil?,g intoxicating 
liquor with an enlisted man while at this stand, all in violation of 
Article of War 96. The testimony of the waitress and of two customers 
at the stand as to accused's physical condition and as to their opinion. 
of his sobriety was ample evidence to warrant the court's conclusion 
that he was drunk. In addition to the disgusting remarks alleged in 
Specification 2, the evidence indicated that accused uttered other.pro
fane and insulting remarks directed at the waitresses at the stand:.· 
His uniform was both disarranged and untidy. Accordingly, the record 
sustains the court's finding of guilty of Specification 1 of Charge I. 

The proof also establishes that accused publicly used toward 
a waitress the vile and abusive language detailed in Specification 2 
of Charge I. The' use of such base and disgusting language toward a 
female is clearly conduct of a nature to bring discredit upon the mil
tary service and is violative of Article of War 96 (CM 234296, Pennington, 
20 B.R. 325; C!.i 249220, ~, 32 B.R. 61). The record sustains the find
ing of guilty of this Specification 2. · 

The evidence also amply demonstrates that accused was in the 

company of Corporal Anderson on the day in question and that together 

they visited The Big Orange where they occupied adjoining stools, 


· 	publicly drinking and conversing one with the other. Under the circum
stances here present accused's conduct in drinking publicly with an en
listed man constituted a violation of Article of Viar 96 (Dig. Op. JAG, 
1912-40, sec. 45.3 (9); CM 234558, lli.ll, 21 B.R. 41; 2 Bull. JAG .342). 
The record sustains the finding of guilty of th~s Specif~cation 3. 

b. Additional Charge and Specification: 

The evidence establishes that on 19 June 1945 accused had 
been ordered into arrest in quarters by his commanding officer. That 
arrest must be held to have been legal inasmuch as an arrest is pre-· 
sumed to be legal (MCM, 1928, par. 139!) and there is no evidence in 
this record rebutting that presumption and indicating that accused's 
commanding officer lacked the authority to impose it. Accused's de
fense to this charge was. that he understood the permission granted 
him on 6 July 1945 to make a telephone call was unrestricted a, to 
time and was a "blanket permission" which entitled him to make the call 
on 7 July 1945. That contention is refuted, however, by accused's own 
admission, freely made to Lieutenant Frost during the evening or 7 July' 
1945, that he was breaking arrest by being at the Officers•. Club during 
that evening. Even more conclusive c;,t hia guilt was· accused's voluntar;r 
statement to Major Berg, reaffirmed by accused in hii testimony given at 
the trial, that from around midnight, 7 July 1945, to about ls30 a.m., · 
8 July' 1945, he was out strolling with a 70Wli .lad7. The permission to 
make a telephone .call did not:include, either.expressly' or. by inrerence, 
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I, • 

permission to spend an hour and a hal.£ on the early morning of 8 July 

1945 on such activities. That conduct was not authorized under the 

permission granted by Lieutenant Pill and constituted a breach 0£ • 

arrest in and of itself. Accordingly, the re~ord sustains the finding 

of guilty o; this Specification of the Additional Charge. 


7. Accused is almost 22 years of age. War Department records 

reveal that he attended Antioch College for one year and then entered 

the military service as an Air Cadet on 4 April 1943. On 7 J'anuary 

1944, after completing the course 0£ instruction at Army Air Forces 

Pilot School, Spence Field, l';ioultrie, Georgia, he was commissioned a 

second lieutenant. · 


8. The court was legally cons'tituted and had jurisdiction 0£ 
the accused and the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suf
ficidnt to support the findings of guilty and the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction of 
a violation of Article of War·69 or Article of War 96. 

~ t?Jf_~ Judge Advocate 

LtLef'.'-fVe /4 LA¥-?t: Judge Advocate 

x~:§: ~"'-< , Judge Advocate 
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SPJGH-CM 284646 1st Ind 
1 0 S :: ::, 13;;i5

Hq ASF, JAGO, rlashington 25, D. C. 

TO: The -Secretary of ~iar 

1. Pursuant to Executive Order No. 9556, dated I1iay 26, 1945, 
there-are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieu
tenant Kenneth V. Lann ( 0-8205.34), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of (a) being drunk and disorderly in public (Chg I, Spec. l); 
(b) publicly using certain vile and filthy language toward a waitress 
(Chg I, Spec. 2); and {c) publicly drinking intoxicating liquor with 
an enlisted man (Chg I, Spec • .3), all in violation of Article of riar 
96; a~d (d) J:)raaking arrest (Add Chg, Spec), in violation of Article 
of War 69. He was sentenced to dismissal. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the· sentence. I concur 
in that opinion. On the afternoon of 17 June 1945 accused, clothed in 
officer's uniform bearing his insignia of grade and accompanied by an 
enlisted man with whom he had been associating during the morning, visit
ed "The Big Orange", a drive-in stand in Tampa, Florida. Accused and 
the enlisted man, both of whom had been drinking, proceeded to consume 
alcoholic drinks until they both became drunk. When one of the waitresses 
refused to serve the.. eniisted man any more liquor, he and accused then 
commenced to vilify and abuse both her and the other waitress, referring 
to them as "low down girls, hussies. 11 Military police arrived at the stand 
but soon left when told that matters had quieted down. Thereafter, ac
cused resumed his.vilification of the waitresses eventually making to 
one of them the filthy and disgusting remarks set forth in Specification 
2 of Charge I which aroused· the wrath of other customers at the stand. 
In a short time the milita~y police returned and escorted accused from 
the stand. Accused's tie was loosened, his uniform was untidy and disar
ranged, bis eyes were glazed and he weaved and.staggered as he walked off 
with the military police. ,After having been placed in arrest on 19 June 
1945 and limited to his_quarters except for.three daily visits or·one 
hour each for meals, on.6 July 1945 accused requested, and was· granted, 
permission to remain after supper at the Officers• Club so long as might 
be necessary to.enable him to co~plete a long distance telephone call•. 

g 
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The next evening, 7 July 1945, he was at the Officers' Club from 6 p.m. · 
until midnight where he was busy with the telephone for at least a part 

. of the time. During the evening he admitted to another officer that he 
had broken arrest•. From midnight that night to 1130 a.m. the -next 
morning he was out strolling with a young lady,· .having been given no 
permission so to do. 

Accused's vile and filthy language toward a female, coupled 
with his·other offenses, conclusively demonstrates his unfitness to re
main an officer. It also appears that on 14 December 1944 the accused 
received punishment under the 104th Article of War for violation of fly
ing regulations.and was fined i75 and reprimanded. I recommend that the 
sentence be confirmed and carried into execution. 

4. Inclosed is a form of action designed to carry the above recom
mendation into effect, shou?-d such_recommendation meet withjyour approval. 

·. . ,: 

~~ ~ • ~0 - -. 

2 ·Incls . .MIRON C. CRAMER 
1.· Record of' trial Major.General 
2. Form of action The Judge Advocate General 

( Sentence contirMde GC1'0 436,. 21 Sept 1945). 
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WAR DEPARTMENT 	 (391) 
·_ .. -,A:rm:y Service Forces 


In the Office of 1he Judge Advocate General 

Washington, D.c. 


SPJGK • CM 284653 

UNITED StATES 	 ) 
) 

v. 	 } 
) 


. Captain JOHN P. JONES ) 

(0-404~05), Medical Corps. ) 


2 0 AUG \845 

SIXTH SERVICE COMMA.ND 

ARMY SERVICE FORCES 


· 	Tria.l by G.C.M., convened at Fort 
Sheridan, lllinois, 24 July 1945• 
Dismissal end total forfei~urea. 

OPINION of the BO.ARD OF REVIEW' 
LYON, L'OOKIE, :WYSE and ,SYKES, Judge ~vooa.tes. 

l. The record of trial in the ce.se of the offioer named a.bove has 
been examined by the Board of Review and the Board submits this, ita 
opinion, to The Judge Advocate General. 

2. The accuaed was tried upon the follovring Charge and Specifications 1 

CHARGE1 Violation of the 61st Article of War. 

Specification la Ill that Captain John P. ~nes, Medical Corps, 
Attached Unassigned, 3612 Service Command Unit, Officer 
Patient Detachment, Gardiner General Hospital, Chicago, 
Illinois, did,·without proper leave, absent himself from 
his station at Ga.rdiner General Hospital, Chicago, Illinois, 
from about 0800 .5 March 1945, to about 1500 6 March 1945. 

Specification 2a In tha.t Captain John P. Jones, Medical Corps, 
• • •, did, while enroute from Gardiner General Hospital 
to Fort Sheridan, Illinois, without proper leave, absent 
himself' from his station at Fort Sheridan from about 7 
May 1945, to about 6 June 1945. 

He pleaded not guilty to am waa t'ound gi.µ.lty of the Charge am Specifications. 
No evidence, of aey previous conviction was introduced. He. was sentenced to be 
diemiued tbs service and to forfeit all pay and allowances due or to become 
due. The reviewing authority approved the sentence and forwarded the record 
of trial for action under the provisiona ·or Article of War 48. 

'""-.. 

3. For the Prosecutions 

.!• _As to Speoifioation 1. 

About 0800 hour• on 6 larch 1945, accused absented. himself w1tl).out 
lea.Te fran his station at Gardiner General H:>spital, Chicago, Illinois (R. 6J 
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Pros. Ex. l). The UI1B.uthorized absenoe was terminated by his return to 

his station about 1500 hours on the following day (R. 7; Pros. Ex. 2). 


~~ As to Specification 2. 

By Special Orders No. 108, GardiDBr General Hospital, 5_liay 1945, 
aocusedwas placed on temporary duty at "ASF Regional. Hospital Fort Sheridan 
Illinois II a.nd directed to proceed to suoh station on or about 7 May 1945, 
reporting upon arrival to the commanding officer for duty (R. 7; Pros • .Ex:. 
3). On 7 1"a.y 1945, accused signed out at Gardiner General fuspi te.l, at which 
time he stated to the Personnel Sergeant ?i.ajor that he was "going to Fort · 
Sheridan to the Station Hos pita.l" (R. 9). Accused failed to report to the 
Fort Sheridan Hospital on 7 Ml.y 1945 or thereafter (R. 11). On 6 Julie 1945, 
he went to the home of a medical officer in Chicago, and was returned by the 
latter to the Gardiner Genera.I Hospital (R. 11,12). Upon being asked by 
the medical officer where he had been, accused stated "that he was not certain; 
that he had been in Milwaukee and St. Paul, Onaha, and Chicago, during the 

, period of his absence" (R. 13). 

4. For the defense. 

On 20 June 1945, accused appeared before a. sanity boa.rd at Gardiner 
General Hospital (R. 14; Def. Ex:. 1). The Boa.rd found no evidence o.f' insanity, 
but diagnosed accused's condition as "Reactive depression, moderately severe" 
and "alcoholism, acute, periodic" which condition did not exist prior to 
entering the military service (Def. Ex:. l). Attached to the findings of the 
Board is a "review of the evidence in the ce.se 11 which is briefly sw:nnarized 
as follows 1 

Accused stated that during his unauthorized absence he met friends, 
drank to excess, and cared not for responsibilities until his system could 
tolerate no more liquor; Accused had been married in 1934 and lived with 
his wife and two daughters until his entry on active military duty on 10 
February 1941. Ha went to Englam in February 1942 and. later engaged in 
campaigns described hereinafter in the summary of accused's testimoey. Upon 
return from overseas in 1944, he learned of his wife's infidelity and divorced 
her. His unfortumte marital difficulties apparently attributed to his exhi• 
bition of "bad judg]nent.." 

Accused, after his rights as a witness were explained to him, tes

tified that he is 35 yea.rs of age, .and that he attended Dakota Western Uni

versity, University of South Dakota.. and Northwestern University Medical 

School. He practiced medicfne in Mitchell, South Dakota, for 2-1/2 years 

before he entered on ·active.duty with the Army on 10 February 1941. He 

went overseas on 18 February 1942, and thereafter participated in oombat 

"from Pichon to Kasserene Pa.ss, Sidi .Bou Zid, Kef El Ames Pass, Foundouk:, 

Ka.irowan •••Beja, Hill 609, Chou Gui Pase, Ma.teur Faerry" and ended. the 
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campaign "outside ot Tunis." Then he made the "Salerno landings on D-Day" 
·and was in action at 11Altavilla.11 and also in action from September 9th 
until December 9th through Cassino and 11up the Italian boot." He wa.s 
battalion surgeon during the operations. and received the Purple Rea.rt e.nd 
Silver Star. Aooused returned to the United States in June 19'}:4 and went 
to Vfichita., Ka.nsa.s, where he found that his wife had been living W'i th 
another man for some time. Hs then brought an action for divorce. Ac
cused was driD.ldng 11very much more" tha.n he should have but is now in con
trol of himself am can effeotively perform his medioal duties (R. 20-27). 

It was stipulated that if Herbert E. Hitchcock, former United 
States Senator from South Dakota, .Mabel o. Woods, Superintendent of Methodist 
State Hospital, Mitchell, South Dakota, Dr. B. A. Bobb, surgeon of Mitchell, 
South Dakota, Dr. R. A. Weber, pa.st president of State Medical Society of 
South Dakota, J. Yf. Bryant, vice-president of Conmercial Trust and Savings 
Bank of LJ.tchell, South Dakota, and John c. Lindsey, Office of Superintendent 
of Mitohell Publio School, Mitchell, South Dakota,· were present they would 
testify as to aocu.sed's good character and reputation, his ability and in
tegrity (R. 27-30). 

5. Accused is charged with two offenses of absenoe without leave, one 
for 31 hours (Spec. 1) and another for 30 d~s (Spec. 2). 

!he evidence for the prosecution, consisting of extra.ct copies of 
the morning reports of his organization and of direct testimony of Witnesses, 
in no ma.nner contradicted by the defense, amply supports the court's findings 
of guilty and the sentence. !he evidence for the defense, relating to the 
acoused's fine combat record, his marital difficulties wbioh induced hia 
seeking oblivion by excessive use of intoxicating liquor, and his excellent 
reputation in his holllfl town, is directed toward the mitigation rather than 
defense of his offenses which were not contradicted, even though unadmitted. 

6. War Department records show that accused is 35 years of age. . He · 
entered on active duty on 10 .Febru~ry 1941. Accused's 201 file in !he 
Adjutant General's Office is incomplete. However, the Surgeon General's 
Office confirmed that accused had overseas service in the European Theater 
from Maroh 1942 until June 1944, as he testified. According to the reoord 
of trial, aooused was awarded the Purple Heart am Silver Star, the award 
of the latter being made by Major General Charles Yl. Ryder, Co~ing 
General, 34th Infantry Division, for gallantry in action on 13 September 
1943 near Alta.villa., Italy, for d.ireoting the "evacuation and first-a.id" 
of wounded men "despite the added hazard of an explodtng. ammunition dump 
nearby which had received a d.ireot hit from enemy artillery" (Def. Ex:.3). 
A atatement of battles in Italy in which accused's UDit participated shows 
the Battle of Salerno, 9 to 19 September 1943, crossing of Volturno, 26 
September to 16 October 1943, Scapoli, 17 October to 9 December 1943, and 
Cassino, 1 January to 22 February 1944 (Def. Ex. 2). 
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7. The oourt was legally ooDBtituted e..nd had jurisdiotion over the 
accused e.nd. of the offenses. No errora injuriously a.ti'eoting the sub- · 
atantial rights ot accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty of the Charge and Specifications e.nd. the sentence. 
Dismissal is authorized for a. conviction of a violation of Article of War 61. 

(On Leave) , Judge Advocate 

/4~ XC:es:qf-k • Judge -4d-vooate 
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SPJGK - CM 284653 1st Ind 

. ~ .". ,·, ~-,.·,.',•


HI ASF. JAC-0, WB.$hington 25, D. C. -ii.,; ' !.. '·· 

TO: The Secretary of Wa:r 

1. Pursuant to Bxeoutive Order No. 9556, dated 1iay 26. 1945, there 

are transmitted herewith for.your aotion the reoord of trial and the 

opinion of the Board of Review in the oaae of Captain John P. Jones 

(0-404305), Jt..edioal Corps. 


2. Upon trial by general oourt-martial this officer wa.s found guilty 

of two absenoes without leave, the first for one day from 0800 on 5 lhroh 

1945 to 1500 on 6 lhroh 1945, a.nd the seoond for one month from 7 11ay 1945 

to 6 June 1945, in violation. of Artiole of War 61. He was sentenoed to be 

dismissed the service and to forfeit all pay and allowanoes due or to be

come due. The reviewing authority appr~ved the sentence and forwarded the 

record of trial for action under Article of War 48. 


3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I conour in the opinion of the Board th&t the 
record of trial is legally sufficient to support the findines of guilty 
and the sentenoe. 

The record of trial discloses that acouaed, a medical officer. 
entered on active duty on 10 February 1941 and went to filgland in February 
1942. Thereafter he prticipated in the African oampaign and in the Battles 
of Salerno, Volturno, Soapoli a.l'ld Cassino. He wa.s a.warded the Purple Heart 
and Silver Star, the latter award having been made by Major General Charles 
W. Ryder, Commanding General. 34th Infantry Division, for gallantry in ac
tion on 13 September 1943 near Alta.ville, Italy, for directing the "evacua
tion and first-aid" of wounded men "despite the added hazard of an exploding 
ammunition dump nearby which had received a direct hit from enemy artillery.a 
Aocused was returned to the continental United Sta.tes in June 1944. On· 
reaching this oountry he lea.med of the infidelity or his wife during his 
absenoe e.nd instituted divoroe proceedings a.gainst her. '.Ihe unauthorized 
absences or which he stands oonvicted appear to have been caused by his ex
cessive drinking. caused by worry over his wife's unfaithfulness and its 
possible effect on their two young daughters. Accused testified that hs 
now has control over himself and is able to perform efficiently his duties · 
as medical officer. Aocording to the stipulated testimoey of several 
prominent citizens of ~cousecl's home state, the acouaed prior to his entry 
into the military service had.the reputation or being a doctor of chara.cter 
and ability. 

In view of the impressive combat record of accused, and sinoe 
the offenses of whioh he has been convicted by general court-martial are 
of a strictly military character involving no moral turpitude. I recommend. 
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that the sentenoe be confirmed but commuted to a reprimand and forfeiture 

of ~50.00 of accused's pay per month for a period of six months. 


4. Inclosed is a form of aotion designed to carry into exeoution the 

foregoing recommendation. should it meet with your approval. 


, __ 
~ ~'~-····--·- ) ·-. ~.. .,... . ···~' 

2 Inola MYRON C. CRAMER 
1. Record of trial Major General 
2. Form of action The Jtrlge Advocate General 

( Sentence confirmed but CC.'lllllU.~;-to a rimand
28 Aug 1945)• . rep and forfeitures. GCMO 425, 
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WAR DEPARTMENT • 	 I. 

: 
Army- Service Forces (397)In the Office of The Judge Advocate ~neral 
Washington 25., D. c. 

SPJGN - CM 284666 

UNITED STATES 	 ) ARMY AIR FORCF.S WESTERN 
) FLYING TRAINING COMMAND 

v. 	 ) 
) Trial by G.C.M•., convened at 


Private First Class CALVIN Las Vegas., Nevada., 25-30 June 

SMITH (34756365)., Squadron 1945. Di.shonorabJa discharge 

F., 3022nd Army Air Forces and confinement :tor lif~.
l 

' 

. Base Unit., Indian Springs, ) Penitentiary. "-
Army Air Field., Las Vegas., ) 

Nevada. - ) 


t/EVIE\f by the :OOARD OF .REVIEW 
LIPSCOMB., 0'C0!iNOR and MORGAN., Judge Advocates. 

-
1. The Board of Review has examined the record of trial in the 


case of the soldier named above. • . 


2. The accused was ·tried upon the foll011:i.ng Charge and.Specifi 

cation: 


CHARGE: Violation of the 92nd Jrticl~ o:t war. 

Specification: In that Private First Class calvin Smith., .3022nd 
A.AF Base Unit., did., at or near Las Vegas., Nevada., on or 
about 7 June 1945., f'orcib:cy and feloniously, against her 
nll., have carnal knowledge of Mrs. Ruth Pearson. 

The accused pleaded not guilty to., and was found guilty of, both the 
Charge and Specification thereunder. He was sentenced to be dishonorably 
discllarged the service., to .forfeit all pay and al.lowai ces due or to be:,. 
come due., and to be con.fined at hard labor., at such place BS the reviewing 
authority might direct, .for the tam of his natural .life. The renewing 

. authority approved the sentence; designated the United States Peni
tentiar;y, McNeil Island., Washington, as the place o:f conf'i.nemen~, and 
forwarded the record of trial tor action under Article o! War .5~. 

·~ . 
: 3. The en.dance for- the prosecution sh01rs that, on the night of 


6 June· and the early morning 0£ 7 June 1945, Mrs. Ruth .ldrienee Pearson, 

a' twenty--nine year old mother 0£ two children., was at the SLlTIJr C1ub 

in Las v,gas, Nevada, with her husband., Sergeant James o. Pearson 

(R. :20-21., 43., 53). At approximately 2:00 a.m. she suggested that tb.q 
lean, but he was so engrossed in the .course o:f events at one ot the· 
gambling tables that he e'Vi.denced no interest in her expressed wish ' 
other t.hu to mutter., •Just 8 minute.'" Without ~ ..further attempt to 
dinrt hill f'l-ola hi• amusement she left him and set out tor her h~ alone. 
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Since the busses were no longer operating because of the lateness of 
the hour and since she lacked·sufficient morigy to hire a taxi., she pro
ceeded on foot to Main Street. Wal.king down the "east side" of that 
highway., she headed in a northeasterly direction for almost a niile 
(R. 22., 29-JO., 43-44., 53). . 

Some di stance beyond the Rocky Mountain Produce Compaey- she heard 
"footsteps on the gravel" behind her. She did not look armµid 1 but, 
after halting for a moment to listen, she •moved to the middle of the 
highway" which at this point traversed a dark and unpopulated section 
of the countryside. Before she could complete her maneuver., someone 

· .>seized her left ann and beg~ to pull Mr toward the west side of the 
pavement. She resisted and attempted "to get a grip with /fiei} feet.,• 
but her assailant was too strong. She was dragged •across an embankment 

"' and * * * J barbed 'Wire fence" and thrown down on a •clump of bushes" 
(R. 32-.33., 38; Pros. Ex. 22). In .passing through the fence one of her · 
slippers ncaught" on the .vd. re and was torn (R. 24-25, 33, 44, 50; Pros. 
Ex. 13). 

Both of her assailant's thumbs were pressing hard on her vd.ndpipe 
so that she found it cliff1.cult to breathe. She heard a man1s voice, 
which she identified as that. of a Negro., saying., "I will kill you. 0 

As she lay helpless under him on the ground, he in.f'o:rmed her that •he 
was going to get /fiei} with child" and conmented that he had previous~ 
been out with her and had intercourse with her. She pleaded with him 
to "let me go" and that, 

•there were lots of others., 1'lhy cou,ldn1t he find someone 
like that, that I was married and had two children, and 
to go find somebody else.n 

His only repzy, repeated soma three or four times, was "I done told 
you what I would cb to you if' you don1.t shut up.n .AJ3 a final argument 
she attempted to convince him that he was mistaken in assuming thct he 
had ever seen her or had relations with her before. He hesitated 
momentari].Jr, struck a match, and scrutinized her face in the light. In 

· that instant his features, now well .illuminated, were vivi~ impressed 
upon her mind. His large, unusually thick., protruding lips and his 
nose were etched.with particular clarity upon her memory (R• .'.3.3-3S, 4S.,
49). ' 

After glancing at her briefzy, her assailant tossed aside the 
• 	 match., inserted his private parts into hers, and CODDllenced the act of 

intercourse. She continued to plead., but, soon realizing the ·.ru.tility 
of her arguments, aha began to recite •the ll>rd•s Prayer out loud.11 • 

He again warned her that., "I done told you what I would cb to you if 
you don1t shut up.n Fearing for her life, she lapsed into silence. 
Not satisfied with the mere cessation of' her protestations he demanded 
that she 11kick it up to him or he would keep '"ffiai} there all night.n · 
Seizing her la gs just above the. lmees, he forced them over her head until 
she screamed with pain. Her outcry induced him to release her limbs. 
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Having completely subdued her by his violence and threats, he con
tinued to ravish her. A passing car momentarily distracted him and 
caused him to put his hand across her mouth. 1bere were no further 
interruptions for a little while. At long last, as the sound or two 
voices ,ms carried to them on the clear night air, he released her 
"and ran" (R. .3.5-.36). 

She rose to her feet and headed .t'or the higlnra.y. As she walked 
along she .t'el t "Something dripping down lfo,iJ leg" and ehe "knew then · 
what he had done." A.fter covering only a short distance, she met two 
soldiers to whcm she immediately canplained about the outrage to which 
she had been subjected. One of them ,vent to the nearest house, ankened 
the o'Wner, Yr. MaxMlll R. Krauss, and had him summon the police. · Upon 
meeting Mr. Krauss, Mrs. Peal'BOn also complained to him. The police 
received the call at .3r04 a.m., and 4 patrol car responded by 3:10 a.m. 
To O.t'.t'icer Keith F. Waldrop Jlrs. Pearson repeated her complaint tor 
the third time. After observing that her ncJ.othing was torn" and that 
•she was very nervous, sobbing, her hair dishevelled," he conveyed her 
to the Clark County Hospital. On the way she deecribed her assailant 
and,among other things, stated that he was bet1Veen five :feet six and 
five feet efght inches tall (R. 37-39, 54-64, 67). 

At the hospital she was examined by:Mies Nonna Fay Wilson, a 
re!ietered nurse. Miss Vti.lson1 found that Mrs. Pearson• s "thighs were 
scratched; her dress was separated from the waistline several inches; 
and on one leg there was a scratch several inches long, probably six 
or eight inches, that was bleeding" (R • .39., 67, 69). .A. more thorough 
examination several hours later by Dr. Jack c. CheITy was Sllillllarized 
by him as .t'ollo,rs: 

"***I f'ound the patient to be very nervous and that was 
approximately seven-thirty, somellbere bet"Ween seven-thirty and 
eight o'clock the same moming. I had the nurse put the 
patient on a cart and bring her to the examining roan. I 
made an examination of her. I found munerous scratches and 
abrasions over her body and also found considerable irritation 
on the entrance to the vagina. I found approximately one c.e. 
and a half' of semen in the vagina and it 1ms posterior to the 
cervix. I recognized it as such at first and was not going 
to make a slide, but out of curiosity, just to be sure, I 
made a slide~rdered my lab technician to. About quarter 
to nine in the morning I want back and put it under the 
microscope myself and examined it. I found semen; they 
'Were not alive. I found some abrasions on her neck and also 
on the left side of the face was several abrasions, over the 
right hip extending from the crest of the ilium down to the 
buttocks, and the entire lo11er leg, that was the right leg, 
down to the ankle. Then we had some scratches that were more 
than abrasions, a little deeper, over the left angle. There 
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were abrasions over both buttocks and on the inside of' both 
legs, that would be the upper third of the leg between the 
knee and the hip• (R. 70-72). . · 

In the meantime the military police had been instructedttto round 
up all G."I.•S on the west side" of Las Vegas. At the Cotton Club, eight 
men, includ:i.ng the accused, were arrested •about quarter of f'our" (R. 85, 
101). Near the crotch of his khaki pants there were "a couple of spots·, 
of' blood." His shirt had •one small tear in it and a couple of' snags,; 
his shoes were ver., dirty and dusty," and they contained 11desert rubble 
or grass" (R. 90-91, 102, 104, 121., 247, 260). The blood was that of 
a human being, but there was not enough of' it to be typed (R. 261-263). · 
All of the accused's wearing apparel, with the exception of his sho•s, 

were removed and in exchange he was given a suit of fatigues. His 
"personal belongings," including ten red tokens, were transferred to the 
pockets of his new outfit (R. 18-19., 102, 121, 139, 141,; Pros. Exs-.. 21 

l 	 3, 4, 5, 6, ?, 81 19). Laborator., examination of the morts taken from. 
him reveale4 the presence of semen (R. 263, 270, 272-273, 284)• 

Sergeant Charla s w. Hersey, a militar., policeman, who had been in 
the patrol car whi.ch · conveyed Mrs. Pearson to the hospital, returned to 
the scene ot the rape at approximately 5:00 a.m. Hanging from the 
adjacent barbed wire. fence was a piece o£ cloth 1lhic h had been ripped 
from her dress (R. 28,. 64-65,; Pros. Ex. 9, 20). A littJs over two hours 
later at approximately 7:15 a.m., Corporal JiJlmGr L. Parcbmon, in re
turning to Las Vegas Army Air Field from the city, .crossed a 11ttle · 
footpath some 1850 yards, west of the cl:wnp of bushes in llhich Mrs. Pear
son had been violated (R. 105-106, 152, 162,; Pros. Ex. 1). About .f.'ive 

, 	 feet to the right o:£ the path he saw a laczy- 1s purse. He picked it up, 
opened it, and fcund inside five ration books llhich had been issued to 
Ruth Medsick Pearson, Mary Manha Pearson, Mrs. Ruth Pearson, Don Lee 
Medsl.ck Pearson, and J~s o. Pearson. After placing these in his 
pocket, Parchmon drc?pped the purse •right back" mere he had first ob
served it and continued on his way. After walking some di.stance, he 
re-examined the books and discovered two sticks of lipstick among.them. 
These sticks he forthwith dropped nat the side of the path.• The books 
themselves, together with a mirror which had previously escaped his 
notice, were voluntarily surrendered by him at the air field upon his 
being informed that a rape had been c omrnitted (R. 106-llO, lJ.8, 13.3-138,; 
Pros. Eles. ll, 15, 16, l8A., 18B, l8C, l8D, 18E). The purse was the 
one which had bean carried b,y Mrs. Pearson when attacked (R. ~24, 106). 

The spot 1n which this item of evidence reposed was visited by 
Captain CassiV.S :M. Iman., the local Provost Marshal, at 8:00 a.m. He 

.was accompanied by Parchmon and was soon joined by Harry E. Mi.lier, the 
Chief ot Police of Las.V'egas (R. 120,142,144, 219-220), The combined 
e!'forts of the two officers disclosed a •line o:£ tracks• leading f'rom 
that vicinity in an easterly dir~ction * * itff (R. 221), The results of 
further investigation had been succinctly described by Chief :Milltr as 
follows: 
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"***following lthe tracksJa short distance we 
first came upon [three pieces off Kleenex with apparently 
fresh lipstick on it, that was probably, oh, eighteen 
inches of one ot the footsteps; a little farther on we tound 
a handkerchief, a llhite handkerchief with piDk or red dots 
on it; the tracka then led on towards the fence on the 
11esterly lane of the railroad right of ny; we lost them 
for a while and picked them up again on the easterly side 
of the railroad right of~ and tracked them, followed them 
back through the brush &"1.d partly on the trails to 1dthin 
appronmately 100 feet of the scene of tho crilllie. From 
there it waa vary difticult to distinguish any trt.cks f'ra:n 
the others that had b:len made thel'8" (R. 'Zl, 154-155, 222J 
Pros. Exs. 17, 26). 

The tollolling day', 8 Jone 1945, the search wa.B continued in the area in 
which the trail had been lost. On this second occasion "one of the men 
in the party found an apron, a red a.'ld wh.i.te checked apron, that was on 
the wire fence perhaps J.o yarda north of qre 11e had anticipated the 
/:reil.ronW tracks had been crossed." From this new orientation point 
it was possible to see .footprints both east and 119st of the railroad 
right ot way. These provided a connecting link tor the two segments of 
the trail discovered the day before (R. 24, 160, 225, 2.3.3; Pros. Ex.µ). 
Although the trail led to 'Within one hundred feet of the scene ot the 
rape, the nearest cl.ear .footprint to that spot was t,ro hundred yards 
away (R. 235). The three pieces of soiled neenex, the handkerchief, 
and the apron had been in Mrs. Pearson's purse on the morning on llhich 
she was attacked (R. 24, 26-27; Pros. ED. 12, 17, 26). At that time 
the purse had also contained several red tokens similar to those found 
in the accused' 1 possession (R. 28, 254). Most of the footprints 1119re 
"cl.early discernible," and several of them "Pl81'9 positively identified 
as impressions made by the shoes which the accused had 110rn when arrested. 
In arrivill8 at this conclusion both plaster casts and photographs of the 
tracks 11ere used (R•. 18, 171, 177-178, 180, 184, 193, 196, 20;, 225-.226, 
235-236, 27~283; Pros. Exs. 3!, 3B, 301 .31, 32, 33, .34, 3S, 37, 38, 39A, 

· 39B). 

In addition to the various evidentiary items enumerated above.,a 

.used paper match and t,ro buttons from Mrs. Pearaon' s drel's were .found 

near the scene of the ottense. The terrain in the vicinity of the 


: bo.ttons bore 81.gna of "quite a struggle. bre were marks of something 
having been dragged there on the face of the embankment" (R. 29, 21.3, 
216, 238; Pros. EX&. 21,· ·23, 36). 

Between 2130 and 3:00 p.m., on 8 June 1945, the accused and .f'ive 
other colored soldiers of approximately the same height, 11eight, and 
appearance -were brought to the office of the Provost Marshal and viewed 
by Mrs. Pearson through a slot in a canvas curtain suspended over a 
glass pane in a door. She promptly and positively identified the accused. 
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She was removed from the door and the men reshuffled so that a differ
ent perspective of their features would be presented to her. Upon 
returning to the slot she again indicated the accused. A third re

, 	shuffling and a third glance through the canvas curtain again produced 
the same result (R. 41, 185-186, 248-250). 

Mrs. Pearson and the six colored soldiers were then conveyed to 
the Intelligence Headquarters for a voice test. Thi.le she sat in the 
inner office, they were taken into the outer office and each was asked 
to repeat three or four tim:is the words, "I ci::>ne told you what I would 
do to you if' you don't shut up." Although the door between the two 
rooms was slightly ajar., she was so placed that she could not see any 
of ·the suspects. After listening to them all, she identified the voice 

' 	 o:t the accused (R. 41, 186-188, 197-200, 250-252). 

On 20 June 1945 similar visual and audi~r,y tests were conducted 
by defense counsel. AJJ the first of several groups of colo1·ed soldiers 

. were paraded before Mrs. Pearson, she stated that her assailant was 
not among those presented. A second group was brought into the room, 
and on this occasion she indicated Private Willie Tramble as the one 
who had attacked her. A third line-up was then held which included the 

· 	accused for the first time. Upon seeing him she declared that she had 
been mistaken in her identification of Tramble and that the accused was 
the man. The repetition 9f the audito:r,y test did not produce as certain 
a result. lier listening to several colored men under the same con

/ 	 ditions as OD 7 JUll8 1945, she selected two voices one of which was 

that of the accuaed. At this stage she suffered a •relap~e" and could 

not distinguiah between them (R. 41-43, 46-49, 51-52, 252-259). 


. ' . 

4. The accused, after being apprized of_ his rights as a witness, 
elected to talcevthe stand OD his own behalf. His testimony was directed 
to the establishment of an alibi. On the night of: 6 June 1945 he had 
come to town 1L th Pr1vates first Class Albert L. Tally and Washington 
Butler, Jr. Jtter Butler purchases a pint ot l'ihiskey at a store, they 
stopped tor a 11ttle "llhile at the Oklahoma cafe aIXi then proceeded to 
the DErn' Drop Inn. Here Bu.tler and Tally stayed until closing time 
wh1clt was midnight, but the accused temporar.1.ly wandered off three or 

' f'our times to vi.sit the Cotton Club and on one occasion the. El Morocco 
(R. 302-Jll). liben the Dnr lr'op Inn .finally slmt its doOI'.S for the 
night, the accused parted .trom his friends and went. to the Green Lantem. 
While seated at the bar 1n this last. establishment., his nose began to 

· ' 	 bleed and several drops spattered onto the fly of his trousers (R. 294
295, .314, 339-340). Although ha bad testified at a pre-trial examination 

. 	 that he did not remember how the blood spots had gotten on his trousers, 
his memory had been re!:reahed after he had signed a statement. (~ 313
.320). ·About 12:.30 a.m. on 7 June 1945, he went to the cotton Club. 
A.fter talking to the girls "in the drinldng side" for a few minutes, he, 
entered the gambling side and participated.·:m the dice game. He was still 
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engrossed in this sport when· arrested by the m:l..litary police "around 

three o 1clock" (R. 295-296). 


He had never had intercourse with Mrs. Pearson and he had never 
been on the desert (R. 2'17, 324-325, .333, 340). The semen on his llllorts 
had been deposited during intercourse on .3l May 1945. Although he bad 
then removed all of his other clothes, he had retained his shorts be
cause he •seen no reason to take them off." During the .following weeks 
he had continued to wear them without bothering to launder them. He 
could not remember the name o.r the girl with whara~ he had had sexual 
relations (R. ::9?-_298, 333-335, 340) • ..,,. 

The tear in his shirt was first noticed by him a!ter a bicycle 
had 8 throwed• him (R. 320). Ha did not remember having any red points 
in his po_cket illDllediately prior t,o his arrest and could not account, for 
their presence (R • .326-328, 331). His pre-trial statement that he bad 
obtained a number of tokens from a girl whose name he could not recall 
referred. to tokens other than those found in his possession (R. 327~331, 
340-342). He could not remember having asked one Bertha Anton on the 
early morning o:f ? June 1945 for permission·.to use her living room 
floor as a rendezvous with a 1D m&1 'With whom he proposed to have sexual 
re]4tions. His memory fails d him on this score because Bertha •ain I t 
got no right to tell stories about me being there•• (R. 338-339). 

, Several witnesses were presented by the defense to corroborate 
his various assertions. Annie B. Mitchell 1filllams, a bartender at the 
Green Lantern, remembered his nosebleed between l2 :00 and 1:00 a.m. on 
? June 1945 and, in particular, his statement that; •I will be all right, 
only I have a few soiled spots on my pants, rut that is all right" 
(R. 348-360). Arthur Smith, a dealer at the Cotton Club, was certain 

that the accused was at the dice table from 2:.30 a.m. unti1 arrested• 


. The 	occasion was vividly impressed upon Smith's mind because he had 
had an argument with the accused over one of the bets. The accused had 
remarked, among other things, that, ~OU ought to be praying instead of 
running a crap table. 11 As a re8Ul. t of the controversy- he was barred 
from betting against the house but was nevertheless given permission to 
make. side wagers with other participants in t.he game (R• .36?-3?0, 377-)• 
The arrest, according to.Smith, occurred between 2:00 and 3:00 a.m. 
(R. 379). It was "quite a while" after the dispute (R. 380) •. 'When 

· shown 	a picture of the accused be.fore the trial, Arthur Smith had stated 
that he was unable to "recognize• the man from his photograph bu.t might 
be able to identit,r him it confronted with him (R. 371-376; Pros. Exs. 
40A, f+!'B, 400). 

Marjorie Blai:kwell had also seen the accused at dice tables be
tween approximately 2:lS and 311S a.m. At the·~ of that period 
he had lent her husband some money. She had no watch and told time bJ;·~ 
"guess" (R. 381-386) • · , · 

The argument betnen the accused and Arthur Smith bad been wit
.nessed by David Crowthers. The accused had been present 1n the Cotton 
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Club from 11 two to about three-thirty.• In the heat of his dispute 
with Smith he had exclaimed, "You old hunchback son of a bitch, you 
should be somswhere praying" (R. 386-390).·· · 

The Ja st witness .for the defense, Private First Class Ettori 
Sherlotti, was attached to the local dispensary. He had measured the 
accused and had found him to be seventy-two inches tall (R. 310-391). 

s. en reputtal the prosecution offered the testimony of Bertha 
Anton, First Lieutenant Seymour Kempner, Privates First C~ss Albert 
Tally and Washington Butler, Jr. The last two had parted from tm accused 
about 9:00 or 9:30 p.m. on 6 June.1945 and bad not again seen him that 
night. Although they had mared a bottle of whiskey with him on that 
occasion, they had, in their pre-trial statements, denied doing so be
cause they "didn't know whether we waB supposed to be drinking• (R. 394, 
396-398, 400, 405-4fY1, 1+12). Bertha Anton had been awakened by the 
accused someti.Jie before midnight on 6 June 1945 and had been asked b;y 
him whether he might spend the nigllt on the floor of her room w. th •a 
gir111 (R. 415-420). As Assistant Trial. Judge .ld:,ocate, Lieutenant 
Kempner had interviewed Arthur Smith prior to trial. Upon being shown 
several pictures of the accused, 8m.ith had declared that •he couldn •t 
place the night. 11 · He had seen the person photographed •coming into the 
Cotton Club on various occasions, llhEn and llol!:. long he ha!i: stqed on 
any occasion he could not say because he has seen 80 maey people coming 
in and out." He 9remembered the ll.P.•a ooming in and picking up soll8 
soldiersJ-wb:> they were and how long they had been there he could not 
state• (R. 420-421}. Lieutenant Kempner had also bean present at a 
pre-trial exarn1 nation o! the accused. In reply to senral questions 

· 	 concerning the red tokens in his fatigue pocket the accused explained 
thats 

"* * * he had· been over to a girl I s home several days ·before . 
the 7thJ that he wished to be invited tor dinner at that 
girl I s house and the girl was "llilllng to have him stay for · 
dinner but she did not have enough meat to go around and 
the accused offered to go out and buy- some meat. The girl 

· at whose house this was supposed to have occ~d dL d not have 
sufficient ration points and Smith /.the accuseg/ offered to 
go out am procure ration points and meat and he said he had 
enough money to pa::, for the meat. He then aaid he met some 
unknown girl who gave him some ration points; that he used 
some o.t the ration points to buy meat for that particular 
dinner, and the points which he had in his possession at the 

.. tiJi8 he was picked up were the balance of the points" (R. 424
425).· · . . . 

6. John Hampton, lmown as •Hooten,• was called as a witness by 
the court. A.a an employee of the Cotton ~lub, he had heard tbe contro

. versy between the accused and Arthur Smith. He nreaD.y• didn't know 
"what ti.me it waa * * *" (R. ,426, 431, 437-438). His best estimate 
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was ten or fifteen minutes after .Arthur Smith went on duty as dealer or 
approximately 2:30 a.!Il. (R. 427, 447). This was a variance from his 
written pre-trial statemont in mich he had asserted that the argument 
had occuITed about 11five or ten minutes before the accused was arrested 
by the -military police (R. 441; Pros. :Ex. 41). In accounting for this 
discrepancy, Hampton charged that he had been directed by the Trial 
Judge Advocate to make the statement "just like Turby1s," that is like 
Arthur Smith•s (R. 448, 467; Def. Ex:. F, p. 6). At this point Defense 
Counsel moved for a mistrial on the ground that the Trial Judge Advocate 
had "engaged.in improper conduct" (R. 450). 

7. In support of their motion the defense submitted the testi 
mony of Andrew J. Harris., a police officer employed by the City of Las 
Vegas. He had heard the Trial Judge Advocate say to Hampton., 11That is 
about the same answer we got from llirby11 (R.453). In a statement made 
out.of court to defense counsel, however., Harris had also asserted that 
during Haipptpn1s interrogation the Trial Judge Advocate ttsaid that 
Derby. said that it was 15 minutes after he had the argument with Georgia 
Boy that the MP 1s picked them up11 (R. 454, 467; Def. Ex. E). After 
initiaµ.y reaffirming this testimony at the trial., Harris later re
tracted., declaring that: 

nr don't remember that statement. I remember fifteen 
minutes was from the bank room to the tables; I remember that 
statement. Fifteen minutes from the office to the crap tab:b 
while they were getting their bank roll. · 

11The fifteen minutes was used. I am not very sure 
whether they used it at that particular time from the bank 
room to the crap table or going out the door with the MPs. 
I know it was used• (R. 463., 465-466). 

· When signing the ·statement., Hampton said that it was true (R. 460). 

8. The Trial Judge Advocate and the !..ssistant Tri.a Judge Advocate 
both emphatically denied any misconduct in their pre-trial investi 
gations. According to Lieutenant Kempner., the Trial Judge Advocate 
had twice used the phrase 11 That is about what Torby said., 11 but in each 
instance only a.fter Hampton had already givan his answers (R. 470, 
475-476). 

No further evidence on.the question of a mistrial was adduced. 

The motion of the defense was denied (R. 478). 


9. Immediately after this ruling the prosecution asked permission 
to present another witness. Over the objection of the defense., tin. s 
requas't was granted., and .Private First Class James s. Buckner was called 
to the stand. It developed that he had suffered a complete lapse of 
memory concerni~ the events of the early morning of 7 June 1945 (R. 478., 
480-485, 489-494). The testimony of Major Ibw L. Bonnell, Jr• ., adduced 
to impeach Buckner., was not .admitted for any other purpose (R. 486-488., 
495-502). 
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10. The Specification ot the Charge alleges that the accused did, 
110n or about 7 June 1945, forcibly and feloniously, against her "llill, 
have carnal kn01rledge or Mrs. Ruth Pearson." This o!tense was laid under 
Article or War 92. 

AB Mrs. Pear190n ,ms walking home on a dark, cx,untry high11ay, she 
was suddenly seized by a strange colored soldier~ dragged into a nearby 
clump ot bushes, thro,rn to the ground, and campelled by force and intimi
dation to sul:mit to sexual intercourse. Although she resisted· to the 
best ot her ability, her strength 11aS no match for that or her auailant. 
tacking the requisite physical. force to repel him, she resorted to pleas 
and proteatations. llhile thase did not cause him to desist !rem his 
foul purpose, they did temporarily throw him off his guard and cause him 
to strike a match. Illis was his downfall, tor in the flickering light 
his features ,were clearly revealed and indelibly engraved upon his vic
t,ims I memor,r. He had undoubtedly committed a vicious and bruts.1 rape, 
but, without his convenient provision o! this key- to the mystery of his 
identity, he might never have been brought to justice. 

The raoe with 'Which she had become familiar under such cirCU!ll8tanoes 
of terror 118.8 not forgotten by Yrs. Pearson. At a line-up held on 8 June 
1945 she positively and W1reservedly pointed out the accused'ae her 
ravisher. To avoid the possibility ot error her visual identification ns 
checked by an auditory test. After listening to 5everal colored soldiers, 
who were concealed from her, repeat the same sentence,she unhesitatingly 
picked the voice of the accused. Although she lapsed into temporary 
·error some twelve days later at another line-up conducted by defense coun
sel, she quickly eo?Tected herself and ·rea.ttimed her previous 'Visual 
identification. ()i this occasion she 11as unable to select any one voice 
as that of her assailant, but, of the t110 'Which she finally chose, one 
wa.• his. 

-Although adequate, her identification need not be relied upon alone. 
As is apparent from Bertha Anton's testimony, the accused came to Las 

· Vegas on the night of 6 June 1945 w1th fornication on his mind. 'lhe 
, 	 footprints precisely fitting his shoes, his unexplained possession ot red 

tokens, the semen on his shorts, the blood on the fly ot his trousers, 
the tear in hi.s shirt, and the desert grass in bis shoes, all clearly 
indicate that he :mercilessly fulfilled his purpose. Of signi.ficanoe, too, 
is the fact that the trail leading from the scene o! the rape to Mrs. 
Pearson's pocketbook te:rminated at a point only three-tenths of a mile 
tram the O:>tton Club (R. 16.3). 

The defense has dexterously sought to avoid the evidentiary items 
by attempting to prove an alibi. Bu.t neither the accused nor any of the 
'Wi tnesaes presented on his behalt was convincing or consistent. The 
accused testified that he did not .finally separate from Tally and Butler 
until midnight. by fix the time at 9100 or 913(). ""l.though before the 
trial he could not account for the blood on his trousers, he conveniently 
remembered at the trial itseli' that he had suffered a nosebleed on the 
night of 6 June 1945. Again, he had a pat explanation before trial for 
his pouession of the ten red tokens, but, while· on the stand, he could 
not explain their presence in his pocket. 
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And so it was with the other defense witnesses with the exc~ption 
of Iid.ss Annie B. Mitchell 7lilllams. She recalla d the nosebleed and the 
accused 1 s·com::ient that, nr will be all right, only I have a few soiled 
spots on my pants -i:- * -l(-. 11 This testimony, standing by itself is credible 
but curiously enough, as already observed, the accused, who was the prin
cipal party concerned, did not even mention a nosebleed until on trial 
for bis life despite repeated interrogation about the or-lgin of the spots 
on his trousers. 

To cite another flagrant example, 1.rthur Smith fixed the time of his 
controversy with the accused at approximately 2:30 a.m. Upon examinaticn 
by the court, however, Smith expressed the opinion that the accused was 
arrested between 2:00 and 3:00 a.m. Since the correct ti:ne was about 
3:45 a.m., Smith's contribution to the record must be regarded as worthless. 

It would be useless to rai. terate all of the other discrepancies and 
shortcomings in t..1.a evidence for the defense. Su.ffice it to say, that 
the defense has failed to shake or undermine the powerful case adduced by 
the prosecution, and that the Specification of the Charge and the Charge 
have beez;i proved beyond a reasonable doubt•. 

11. The record shows that the accused is about 21. years of age; 
that he T1as inducted on 16 July 1943 at Fort Benning, Georgia; and that 
he had no prior service. 

12. The court was legally constituted. No errors injuriously 
affecting the substantial r-lghts of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is leg
aily sufficient to sustain the findings and the sentence and to warrant 
confirmation thereof. A sentence of death or imprisonment for life is 
mandatory upon conviction of a violation of Article of t·ar 92. 

ll 





WAR DEP.ART1.ENT 
.. Army Service Forces 

In the Office 0£ 'Ihe Judge Advocate General 
Washington., n.c. 

SPJGN-CM 2847':8 

UNITED STATES 

v. 

Private LUIGI PESCHIERA., 
7347 Quartermaster Service 
Company (Italian)., Corporal 
FIORAVAl;rE MARCUZZI., Company 
A., 7096 Engineer Battalion 
(Italian-Separate)., Sergeant 
GIORGIO De.NONI., Company A, 
7096 Engineer Battalion 
(Italian-Separate) and Pri 
vate SALVATORE AVINO, 7388 
Quartermaster Service Company 
(Italian)., all Italian Pri
soners 0£ war. 

) NORI'H AFRICAN SERVICE COMMAND 
) 
) Trial by G.C.M•., convened at 
) . Casablanca, French~Morocco, 
) 12 July 1945• Each: Confine
) ment for seven (7) years. 
) Disciplinary Barracks., Green
) haven, New York. · 

') 
) 

) 

) 

) 

) 

) 

) 

) 

I. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB., 0 1CONNCR and MORGAN., Judge Advocates 

1. The record 0£ trial in the case ot the prisoners of war named 
above has been examined 1n the o.f'fice of The Judge Advocate General and 
there found legally sufficient to sustain the sentence as to the ac
cused Peschiera and Marcuzzi., but legally insufficient to sustain the 
findings and sentence as to ·the accused De Noni and Avino. The record 
has now been examined by the Board of Review solely as to the accused 
De Noni arii Avino, and the Board submits this., its opinic;>n., to The 
Judge Advocate General. 

2. Accused were tried upon the following Charge and Specifications: 
CHARGE: Violation bf the 93rd Article of ,var. 

Specification l: In that Private Luigi Pescbiera., 7347 

Quartermaster Service Company (Italian)., Corporal 

Fioravante Marouzzi., Com.paiv "A"., 7096 Engineer · 

Battalion (Italian - Separate)., Sergeant Giorgio 

De Noni., Company "A"., 7096 Engineer Battalion 

(Italian - Separate) and Private Salvatore Avino, 




410) 

7388 Quartermaster Service Company (Italian), all 
Italian Prisoners of War, in the custody of the 
United States Arr£W~ acting jointly, and in pursuance 
of a common intent, did, at Cazes Air Base, French 
Morocco., on or about 15 February 1945, unlawfully 
enter· a stock roo:m of the 1252 A.rrrry Exchange, with 
intent to commit a criminal offense, to 'Wit, larceny 
therein. · 

Specification 2: In that Private Luigi Peschiera, 7347 
Quartermaster Service Compaey (Italian), Corporal 
Fioravante Marcuzzi., Company "A", 7096 Engineer 
Battalion (Italian -·Separate)., Sergeant Giorgio De· 
Noni., Company "A", 7096 Engineer Battalion (Italian 
Separate)., and Private Salvatore Avino, 7,388 Quarter
master Service Compa.ey (Italian),. all Italian Pri
soners of War., in the custody of the United States 
ArrrJy., acting jointly., and in pursuance of a common 
intent., did., at Cazes Air Base., French Morocco., on or 
about lS February 1945, felonious:cy take., steal., and 
carry away 36 olive drab woolen sweaters with sleeves., 
of the value of about $143.28., the property of the 
1252 Arrrry Exchange. · 

The accused De Noni and Avino pleaded not guilty to., and were found guilty 
of., the Charge and the Specifications thereunder. Th(ywere sentenced 
to be corifined at hard labor at such place as the reviewing authority 
might direct for ten years. The reviewing authority approved the sen
tence as to each accused., but reduced the period of confinement to 
seven years and designated the United States .Disciplinary Barracks., 
Greenhaven., New York., as the place of confinement. The result of their 
trial was published in General Court-Martial Order No. 12., Headquarters 
North A.f'rican Service Command., A.PO 600., u. s. Army, 4 August 1945• 

3. The legal su.f'fi.ciency or the record to sustain the court's 
findings of guilty as to the accused De Noni and Avino is dependent 
upon the statements in their written confessions •. The correctness., 
therefore., of the court's action in receiving their confessions in ev.l.
dence presents the only question requiring discussion. 

-The aduissi.on of each confession was opposed by the defeMe 
counsel upon the ground that they were induced by a promise of leniency 
(R. 17, 20., 23., 25). The interpreter., who had served the inTeatigating 
agent in securing. the confessions from each of the Italian Prisoners · 
of War., testified upon cross-examination that he had been instructed 
as tollowrsa 

11I was told to tell these boys that if they would make 
the confession., if they would tell everything they knew 
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about the case, why things would be much easier for them" 
(R. 18). 

The interpreter further stated that he had advised the accused in ac- , 
cord with' this instruction but that no other promise was made to the 
accused and that-no force or threat was directed against them (R. 18). 
Sergeant Giorgio De Noni, one of the accused, testified that, "They 
gave me a couple of slaps and they threatened that if I didn't confess 
why something would happen to men (H.. 51). 

In discussing the general principles governing the admissi

bility of oonfessions the Manual for Courts-Martial provides: 


"A confession not voluntarily made must be rejected;*** 

* * * "Facts indicating that a confession was induced by hope 
of benefit or fear of punishment or injury inspired by a per
son competent ( or believed by the party con.fessing to be can
pe tent) to effectuate the hope or fear is, subject to the 
following observations, evidence that the confession was in
voluntary. Mu.ch depends on the nature of the benefit or of 
the punishment or injury, on the words used, and on the 
personality of the accused, and on the relations of the 
parties involved. Thus, a benefit., punishment, or injury 
of trivial importance to the accused need not be accepted 
as hav:l.ng induced a confession., especially mere the con
fession involves a serious offense; casual remarks or in
definite expressions need not be regarded as having inspired 
hope or fear; and an intelligent, experienced., strongmi.nded 
soldier mif;ht not be influenced by V10rds and circumstances 
which might influence an ignorant., dull-minded recruit" 
(MCM, 1928., par. J.UA}. 

In accord 'With the principles above expressed, it was held in 
CM 183917 that a confession of a private was inadmissible in evidence be
cause induced upon the promise of a sergeant to the effect that., if the 
accused would produce certain articles alleged to have been stolen, he 
would receive immunity. In CM 152444., a confession obtained by a ser
geant from a private by telling him that he was under suspicion and that 
it would be best for him to tell the truth and "come clean" since other
vd.se his offense would be found out sooner or later and the penalty l'IOuld 
probably be more severe., was similarly held to be inadmissible. Dig. Op. 
JAG·, 1912-40., 395 (10) •. ,Also in CM 230377., Wilson, 17 BR ,361, a case 
in wr.ich a· private made a.confession upon being told by a sergeant that
•* * * if you have taken money from anyone else you might as well admit 
it. The penalty won 1t be arzymore severe", the confession as to the 

· other thefts was held to be improper;J.y achnit tad. 
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These precedents, as well as the principJe s set forth in 
the Manual, clearly reveal that it is the purpose of military justice 
to safeguard both the court and the accused .from the consequences of 
a .tl.nding of guilty based upon a confession induced by promise of 
favor. In the present case the position of authority and of power 
held by the investigating official was in marked contrast to the 
subservient position occupied by the two Italian Prisoners of War. 
Under Article 63 of the Geneva Convention of Z7 July 1929 they were 
entitled to be tried by "* -i:- * the saioo court and according to the 
same procedure as in the case of persons belonging" to our own Arrrry. 
They had too same right, therefore, as our own soldiers, to expect 
that they would be dealt with truthfully and that their trust aoo 
confidence in t~e word of an Amari can official would not be abused. 
Since the confessions of each accused were clearly induced by a pro
mise of leniency, they were legally inadmissible. 

4. For the reasons stated the Board of Review is of the opinion 
that too record of trial is legally insufficient to support the findings 
of guilty and the sentence as to the accused De Noni arxi Avino. 

Judge Advocate. 

4. 
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SPJGN-CM 284729 1st Ind. 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War. 


l. Herewith transmitted for your ~ction under Arties of War So½ 
as amended by the act of August 20, 1937 (50 Stat. 724j 10 u.s.c. 1522), 
is the record of trial in the case of Private Luigi Peschiera, 7347 
Quartermaster Service Compacy (Italian), Corporal F.i.oravante Marcuzzi, 
Company A, 7096 Engineer Battalion (Italian-Separate), Sergeant 
Giorgio De Noni, Company A, 7096 Engineer Battalion (Italian-Separate) 
and Private Salvatore Avino, 7.388 Quartennaster Service Company (Italian), 
all Italian Prisoners of War, together with the foregoing opinion of the 
Board of Review. · 

2. I concur in the said opinion of the B0cr d of Review and recommend 
that the .findings of guilty and·the sentence as to the accused De Noni 
and Avino be vacated; and that all rights, privileges and property of 
which each accused has been deprived by virtue of the findings -and sen
tence so vacated be restored. 

3. Inclosed herewith is a forrn of action designed to carry into 
effect the recommendation hereinabove made should it meet with your 
approval. 

~--~--·~ ~ .. 
2 Incls MYRON C. CRAMER 

Incl l 
Incl 2 

- Record of trial 
- Form of action 

Major General 
The Judge Advocate General 

( .ls to accused .Pescheira !~ and sentenoe confirmed. GCMJ Mn;i.o Oct 45· 
( As to accused Marcuzzi findings and sentence eonf1nned. GCID 467, 20 Cot 1945 ~ 
( h to accused De Noni sentence· vacated. GC)I) 467, 20 Oct 1945). ' 
((&a to accused Avino sentens:e vacated. OCl(O 467, 2() Oct 1945)• · 
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