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WAR DEPARTMENT (1) 
~ Service Forces 

In the Office of ·The Judge Advocate General 
Washington, n.c. 

• 1. Jl.JN 19·4!)-
SPJGV-cM 280909 

UNITED STATES 	 ) ARMY AIR FORCES 
) CENTRAL FLYING TRAINING C014UND 

Te ) 
) Trial by G.C .1'., convened 

Second Lieutenant FRED P. ) at Fort Worth Artrq' Air 
PI1TERA (0-721200), Air ) Field, Fort Worth, Texas. 
Corps. . ) Ili.mnissal and total for­

) 	 feitures. 

OPINION of the BOARD OF REVIffi 
SEMAN, MICELI and BEARDSIEY, Judge Advocates. 

l. The B~ard of Review has examined the record of trial in the case 
of the officer named above am. submits this., its opinion, to The Jqe 
Advocate General. 

2. Xiie accused 111u1 tried upon the ·following Charge and Speci.tica­

tion., a 


CHARGE: Violation of the 96th Article of War. 

Specification 11 In that Second Iaieutenant Fred p. Pittera, .Ur' 
Corps, having been restricted to the limits of Fort Worth 
J:nrr3' Air Field, Fort Worth, Texas, did, at Fort Worth Ar,q. 
J1r Field, Fort Worth, Texas, on or about 1 .lpril 194S 
break said restriction by going to the city of Fort Worth, 
Texas. · 

Specification 2a In that Second Lieutenant Fred P. Pittera, Air 
Corps, having been restricted to the l.1lD1.ts of Fort Worth 
.l:rmy- Air Field, Fort Worth, Texas., did, at Fort Worth AI'J!G" 
Air Field., Fort Worth, Texas, on or about 9 May 194.5 break 
said restriction by going to the city of Fort Worth, Texas. 

He pleaded not guilt7 to and ns found guilty of both Specifications and of 
the Charge. Evidence ot. one preVioua conviction ns considered by the 

· 	court: Accused was sentenced to dismissal and forfeiture of all pay- and 
allOl'l'ances due or to become dne. The renewing authority approved the sen­
tence am. forwarded the record of trial for action under the 48th Article 
ot War. 
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.3. The evidence offered on behalf of the prosecution m&7. be sum•\ 
marized as fol101Jsl 

en l$ Februar;r 1945, a general court-m.utial sentenced accused to be 
restr;lcted to the limits ot his post for three months and to torfeit 
$15 ·ot his pay per acnth ·for nine acnths. The sentence was approved b7 
the .-reviewing authorit7 and ordered to be executed (o.c.u.o. No. 6;, liq. 
AAF Central Flying TrainiDg Command, 6 March 1945, R. SJ Pros. Ex. 1). 
Accused's post. was Fort Worth A.fff3' Air Field (R• S). First Lieutenut 
Patrick .l. Toanq saw accused on l April 1945 in the roan of Miss ~etty" 
lW.es in the pennsylYania Hospital in Fort Worth. About 1745 on 9 )lq 

, 	194S, First Lieutenant Edward c. latkones, the provost 11arshal at the 
· 	 field, found a note en his desk (R• S). After reading it, he went with 

First Lieutena~ Mal.collll Jl• Heber, to 1407 Harrington Street, Fort Worth, 
where accused 1s car was .found to be parked in front of the hol18 of Miss 
Bett7 Mil.es.· The two officers wa'ited 1n the street, a short distance 
a-.ray. About 1925, accused caim out of lfiss Miles I hane CR. 6, 9). It 
was still daylight la. 6). Tm officers called to accused. At Lieutenant 
Yatkones• direction, accused droTe his car to the air field. There ac• 
cused was placed in a1Test. Lieutenant Heber asked accused what he was 
doing off .the post (R. 10). Accused said nothing about permission to be 
art the post;. ­

. , Accused was adrlsed of his rights as a witness and elected to remain 
silent (R. 11). No evidence wu ottered on behalf ot accused. 

4. Upon the trial, defense counsel mOTed, b7 what he . cal.led a plea 
1n abatement, tqquash the Specifications on the ground that allegations 
specifically averring that accused's absence was without permissi(ln were 
wanting, and that 1'or thie reason the Specifications tailed to charge an 
offense. The point is not well taken for two reasom. In the first 
place the language or each Specificatiai isl 

•***did** * break said restriction b7 going to the 
cit7 of Fort Warth, Texas.• · 

The use of the word "br'eak• necessaril:r implies the absence of pends­
sion, because b7 going to _Fort Worth with the permission of his C01111an,d­
1ng of'ticer, accused wc:uld not. 9break" the restriction. In t·hat cue the 
restriction would be lifted for. the tillle, but would not be broken. In 
the second place, the fact of permission to go to Fort Worth, had it been 
granted b7 proper authorit7, would be a cirCU11stance in excuse or justi ­
fication. The tact that a k1l.l.1ng was in self-defense is a cirCU111.stance 
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which justifies and excuses a homicide, but it has never been held that ·: 
in an indictment for murder it is either necessary or even proper to 
charge tha.t the slaying was not in self-de!ense. The existence ot facts 
which excuse or justify that which otherwise would be an o.i'fense 1a never 
presumed. The burden of offering evidence to establish such tacts is , ·.· 
always on the accused. Such a defense is affimative in nature. It 
need not be anticipated and negatived in the Specification, since the 
more stringent rules relating to indictments do not so require (42 c.J.s. 
996; Olmstead v. u.s., 29 Fed. 2d 239; 17~~ v. Johnston, 137 Fed. 2d 667; 
People v. Pr;rstalski, 3.58 Ill. 198, 192-w:E. 908). Accused's motion was 
properly overruled. 

. s. De!ense counsel throughout the trial took the position that in 
the absence of evidence to the contrary the presumption was that accused 
went to Fort Wort.h 111th permission !ran proper authority. Such is not 
the law. \\hen b7 ccmpetent. evidence it was established (1) that a re­
striction to the limits of the post was in effect. and (2) that during 
the period thereof accused twice was found in Fort Worth, a prilaa ~ 
case was made out. If accused in fact had peI'llission from proper au­
thority, it would have been a simple utter tor hill. to have offered ni­
dence to establish that such permission was grant'ed. The burden ot 
establishing an affirmative defense rests upon the., accused (16 C.J. SJl; 
~new v. x.s., 16,S u.s. 36, ·17 s. Ct. 23SJ u.s. v. Heike, 17$ Fed. 8.32; 

ate v. chweitzer, S7 Com. S.32, 6 I.RA 12,;"iiilliams v. People, 121 In. 
'S4,"ll N.:x. 881; Com. T. Webster, S Cush. 29S, 52 Am. D. 7ll;Ccm. Te Zelt, 
l,38 Pa. 61$, 11 ~602). - · 

6. Accused will be 24 7ears old on 3 June l94S. He wa1 born in 
Massachusetts. He is a high school graduate and attended ColUlllbia Uni- · 
Tersit;y for six months. He entered the military service as an aTiation 
cadet en 26 October 1942, and on lS April 1944 was colllllissioned as a 
second lieutenant. He is cl&ssitied as a four engine pilot. He is mar­
ried am has one child. · 

7. 'Iba court was lee;all7 constituted and had jurisdiction of the 
person of the accused, and of the subject matter. No errors injuriou,sly 
a.t'i'ecting the substantial ri&hta of the accused were COlllllitted upon the 
trial. In the opinion ot the Board of Review, the record· 01' trial is le­
gally suttic:1.ent to support the ·findings of guilt7 am the sentence, and 
to warrant confirmation of the sentence, A sentence to dismissal, and 
total tor.f'ei turee 1s authoriz d upon conviction of' a violation of the 
96th Article of Wat". 

-.-=:..-~~Jli.l...;:::;..::;;.;:::;~::::Jc:~..4,,,.---'Judge Advocat; e 

~~.. «£~~ ,Jud8e Advocate 
<_---.) \J \ 
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SPJGV~ 28:0909 	 1st Ind 

liq ·AS'I,. JAGO, Washington 2$, D.C. ' ,. ·,1 ,, r, 1Cl5C: 
.Ii[ ; ',, {; I /·tJ 

1'01. The Secretary o! War . 

' 


1.· 'Pursuant to ExecutiTe Order No. 9556, dated.26 l4a,' 1945, there 
Uft transmitted herewith for. 1'0ll1' action the recor~ of trial .and the . 
opinion of the Board .of Revia ,in the case of Second Lieutenant Fre,d P. 
·Pitter& (o-7212qo), Air Corps. , 

2~ .l general court-martial round thia of'i'icer guilty of twice 
breaking hie restriction· to the limits of Fort. Worth i?mY' .Ur Field, in. 
violation of .lrlicle at' War 96,. and sentenced hill to be d1sm1saed the 
1ervice and to forfeit all IBY' an'd allowances due or to became due. 1'he · 
reviewing authority approved the sentence and forwarded the record of . 
trial tor action under Article' of' War 48. ·. · ·· 

3~ The evidence 1e sunimarized in the !'oregoing opinion ot the Board 
1 ot Review, which holds the record of trial to be legal~ eu.!ficient ~o 


· support. the !'iridings and sentence, and to warrant cooti:nnation of the 

· sentence. In that opinion I concur. · . ; . . · · 


On 15 February 1945 the accused was sentenced by a general court­
mart.ial to be restricted to the llmits of his post for three months. 
That senten::e was approved and prcmulgated b,- the renewing authority ~ 
6 Marai· 1945. On l April 1945 accused visited a young ·woman at her roaa 
in a hospital in the. City of Fort Worth, and on 9 Mq 1945 he 'Yi.sited the 
same perscn at her home 1n that city. 

. l.'vi~ence was offered of one previous conviction for ,n,ongful~ carry­
. ing Miss Betty- Miles en three occasions, and two other unauthorized 
persons on another occasion, as passengers 1n an 'Army airplane, in 'Yiola­
tion or Article of War 96. For these previous of'i'enses accused had been 
sentenced to be restricted to the limits of his post tor three months 
and to forfeit $75 of' his pay per month tor nine months•. 

·I.recommend that the sen~nce be· confirmed, but.. that the tor!eit~s 
be rellitted., and that ·the sentence as thus modified be ordered executed. 

. 4. ~ Incl~sed is a !orm ot .action· designed to car17 into execution the 
. .t_oregoing recommendation, .abould it meet with your apprOTal. · 

(" 	
~ - ~-~----...~' 

2 	Inels ID'.RON C. CRAMER 

l Rec of ir1a1 Major General 

2 FOl'll of Action The Judge Advocate General 


( 	Sentence confirmed bit !or!eiture• remitted•. QOI') 'Zl2, 3 ~ 194S). 
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•''. UR DEP.&.rmmr? 	 (>)
· .lrmy Service Forces 

· In the Of'fica of' The Judge Advocate G«leral 
Washingtcn, D.C •-., . 

SPJGQ 
CM 280941 	 1 ~ ·JUN \945 

' 
UN I TED S T .l.T ES ) 	 J.RMY ilR FORCES ~TmN y 

FI.YING TRA.INJNG CCWlAND 

To l 

Trial.'.by- a.c.M., ca:>.vened at 

First Lieutenant m,LIA18 F. ) · Victorville Army .Air Field, 
Victorville, California, 15 , 
l&:l7 1945. Dismissal and. total_. .. ) .. ·f-or .:teitur'aa· • 

' ..., -----------­
=~ (~~.~!' ilr ~ 

'· 
OPINION ot the BOARD OF REv:mf 

ANDREWS, FREDffiJI::K am BIERER, Judge Advocates . 

- - - - - -- -- -.­
. ; l. The record of' trial in the case of the ·officer named above 

baa beai examined by the Beard of Review and the Board submits this, 
ita opinion, to The Judge .ldvoca ta General. 

2.. The accused was tried upcn the· following Charge and Specifica­
tioiisJ. 

CHARGE, 'W.ola.tic:n of the 96th .lrtiole o! war. 
. ' , 	 ~ 

Specification 1: (Finding of not guilty-.) 

Specification 21 In that lat Li811ten&nt 'l:lJ1am F. Humphrey-, 
Squadrcn B, 3035th A.AF Base Unit, having bem S1Spended 
from flying status, d:id, at Victorville .lrmy Air Field, 
Victanille, Cal.il"ornia, en er about 17 January 1945, 
wrongiully co-pilot a certain B-241, type Army- aircraft, 
ilr Ccrpa Nuni:>er ~9091. 

Specifica~n 31 (Finding of not S,1ilt7.) 

, Specificatioo 41 (Finding of not guilty.) · 

Specification 51 Identical ·in form with Specificati(ll 2, 
except tba t date is •24 February 1945" and ilr Carps 
Number is 11~963611 • 

· Specification 61 Identical :1n form with Specificatim _2, 

eJtDept that date is "23 :M.rch 1945"; duty, 11pilot 11 J 

and .lir Carps Nuni:>er •44-49099•. ·
. 	 . .'. \' 
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Accused pleaded guilty to the Charge and Specifications 2, 5 and 6, and 
not guilty to Specif'icatiais l, J and 4. He was found guilty of' the 
Charge a.nd Specifications 2, 5, and 6 and not ·gu11ty of' Specificaticns 
l, J and 4. Evidence of one irevious ccnvictioo by general ccurt-ma.rtial 
-.as introduced, further details or which appear in ?,ragraph 4 or this 
opinion. He was sentenced to dismissal, forfeiture or all pay and al­
lo,ra.nces due or to become due, and conf'inement at bird labor fer cne 
year. The reviewing authority approved onl7 so much-of' the sentence 
"as provides for dismissal, forfeitures of ply and allc,rances due and . , 
to become due", arxl forwarded the record Q.f trial for actioo under Article 
of ibr 48. · 

J. In view of .the pleas or guilty to Specifications 2, 5 and 6, 

am the findings or not guilty of the other Specificaticns, no extended 

discussion of the evidence is necessary. · 


I 

The evidence shows that the accused was staticned at Victorville 
Army Air Field, Victorville, California (R. 18). At _the time he mi.de 
the .flights alleged in Specificaticns 2, 5, a:od 6, he b9.d been suspended· 
!ran ny1ng etatus because of physical disqualificaticn (R. 9, 10, lJ). 
Originally', his suspension llJ!lS ccnfirmed by the C®UIBnding General, J.rm:r 
ilr Farces en '12 September 1944 (Pros. Ex. 1). Confirmation o.t' a removal 
from suspension ma:r be made cnly by the Canma.nding General, Arrrr:f Air 

· Fcrces (R. 6). Ql l November 1944, the Commanding Officer, Victorville 
J.rrny Air Field, revoked the suspensicn and on 30 November requested 
confirma.ticn of the revocation !ran the Canma.nding General, J.rnry Air 
Forces (Def. Ex. A.). From 30 November 1944 until 8 January 1945, pmd­
~g confirmation of the revocation, accused was parmitted by the auth­

. orities at Victorville to fiy (R. ll). 

On 8 January 1945, the Canmmding General, J.rmy Air Fcrces, 
wired the Conmanding Officer, Victorville Army ilr Field that the remOV"al 
of the acco.sed•s Blspension from flying status was "not ~vorably con­
sidered.• The telegram -.as received at the Victorville· Headquarters 
en 9 January (R. 8-10). A substantial part of the record is ccncerned 
with the time whEn this telegram Es brought to the.attmticn of the 
accused, but this teatimcny admittedly refers only to the offense alleged 
in Specification l, or which accused was fwnd not. guilty, and the defense 
in open court. and by the pleas of guilty admitted that accused was aware 
of the telegram before the nights alleged in the Specifications ot 
which he •s !wnd g11:ilt1 (R. 12). Furthermore, on ll January 1945, 
accused, by letter, requested reinstatement to flying status and re­
ferred to the telegram of 8 January (Pros. Ex. J). 

The evidence clearly proves that accused made the flights 

alleged in Specificatiens 2, S, and -6 (R. 24-26; Pros. Exs. 5, 8, 9) • . 

Since at the time of each flight, his flying status had been suspended, 

"ttlich he knew, the flights ware wrongful. The pleas of guilty and the 

evidence support the i'iixlings of guilty. 


2 
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4e 'War Department records SlOll' that accused is 26 ;years O! age. · 

He is married but has no children. A.ccused graduated from high school 

and attended Ferm College, Cleveland, Ohio, for aie year. Fran A.pril 

19.38 to October 1940 he was employed as a rate clerk !er the Uuminum 
Comi:any of Anm-ica, Cleveland, Ohio. Ha enlisted en l2 October 1940 and 
served as an enlisted mi.n and aviation cadet until commissioned a second 
lieutenant, Air Ccrps, Army o:t the United sta.tes, on 30 August 1943, 
upon graduation .from the A:rtrry Air Fat"ces Pilot School (Adv.-2 Eng), 
Ellington Field, Texas. He was promoted to first lieutenant, Air Corps, 
on l.3 May 1944 and ~s awarded the Air Medal while serving :in the European 
Theater of Operations. Ch 20 February 1945 ~the accused 168 tried and · 
convicted by general court-martial of four specifications of wraigfully 
'wearing service ribbons and decorations, atd aie specification of making 

a false ~atemant under oath caicerning the wearing thereof, :in viola­

tim of Article of War 96. He 1&s sentenced to dismissal and total 

forfeitures. The reviewing authcrity approved only so much of the 

smtence as provided for the !cr.feiture of eight7 dollars per mcmth tor 

ten months. ' 


5. The court was legally coostituted and had jurisdiction of the· , 

perscn and the subject natter. No errors injuriously affecting t.he 

~bstantial rights of accused were committed during the trial. In the 

opiniai of the, Boe.rd of Review the record of trial is legally Sl.f'ficient 


· ,to 	support the £:lndings and sentence as approved by the reviewing auth­
orit7 and to warrant confirmatioo of the smtence. Disnissal is 
authorized upai conviction o£ a violation of Article of war 96 • 

. 3 
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SPJGQ, - CM 280941 · 1st Ind 

Hq ASF~ JAGO, Waahingtcn 2\3, D.c. JUN 2sBis 
ro The Secretary of War 

1. Pursuant to Executive Order l;o. 9556, dated 26 May 1945, 
there are transmitted herewith for y~xr action the record of trial 
and the opinion of the :Boa.rd of Review in the case of First Lieutenant 
William F.·Hwrrphrey (0-690095), Air Corps. 

2. Upon :trial by general court-martial this offi~er pleaded 
guilty ·to and was found gailty of three specifications (S~ecificationa 
2, 5, and 6) alleging the flying of aircraft while suspended from 
flying status, in violation of Article of War 96. He was sentenced. 
to be dismissed the service, to forfeit all pay and allowance~ du~ 
or to become due, and to be confined at hard labor for one year. The 
reviewing authority approved only so I!l'~ch of the sentence as ~rovides 
for dismiaial and forfeiture of all pay and allowances due or to become 
due, and forwarded the record of trial for action under Article of 
War 48. 

3. A summary of· the- evidence ~ be found in the accompanying 

opinion of the Board of Review. The :Board is of the o-pinion that the 

record of trial is legally sufficient to support the findings and 

sentence as approved by the reviewing authority and to warrant con.­

firmation of the sentence. I concur in that opinion. 


While suspended from flying status by reason of physical dis­
qualification, the accused wrongfully participated in two flights as 
co-pilot and one flight as pilot of a J3-24L Arrrry aircraft at Victorville 
Army Air Field, California., on 17 January, 24 February, and 23 March 
1945, respectively. 

Accused was commissio?;l.ed ro August 1943 a.s a rated pilot. He 
served overseas for seven months and completed eight combat missions. 
He is now classified as an administrative officer. He is entitled 
to wear the 11:ir Medal and, European Theater' Ribbon with two battle 
stars, the Good Condnct Ribbon, and the American ~fense Service 
:Ribbon. Re was tried and convicted on 20 February 1945 on four 
specifications of wrongfully wearing service ribbons and decorations 
and one specification of ma.king a false statement concerning the 
wearing thereof, all in violation of Article of War 96. and was 
sentenced to dismissal and total forfeitures. The reviewing authority 
awroved only so much of the sentence as provided for the forfeiture 
of eitht~ dollars per month for ten months • 

.. · Considering all the circumstances, it is rrr:r opinion that the 
,._conduct of the accused does not justify his separation from the 

http:commissio?;l.ed
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service. -Accordingly, I recolllr.1end that the sentence· as approved by 
the reviewing authority be confirmed, .but that the forfeitures be re-, 
mitted and the execution of the dismissal· be suspended during good 
behavior. 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

2 Incle MYRON' C. CRAME:R 
1 Rec of Trial Major General 
2 Form of Action The Judge Advocate General 

·­2 
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WAR DEPAH.TMENT 

Army Service Forces 


In the Ot'i'ice of' The Judge Advocate General 

Washington, D. c. 


SPJGH-CM 280978 
1-5 JUN 1945, 

UNI°TED 'ST.A.TES ) I .lRm' Am FORCES BASE UNIT 

v. 

First Lieutenant HARVIE J. 

.Trial by- G.C.M., convened at 
Bolling Field, D. C., 23 May 
1945. Dismissal &lld total 

·• 

BEISER (0-2046629}, Air forfeitures. 
Corps. . . 

OPINION ot the BOA.RD OF REVIEW 
· T.APPY, GAMBRELL and TREVET~, Judge Advocates 

l. The Board ot Review has examined the record of tria1 in the· 
case o.t the officer named above and submits this, its opinion, to The 
Judge .ldvoca te General. 

2. The accused was tried upon the .following Charge and Speci.ti- • 
cations 

CHARGES Violation ot the 96th .Article o.t War 
. ' .. 


Speciticationa In that First Lieutenant Harvie J. Belser, 
Headquarters, 42d Bombardment Wing,· current].Jr attached . 
on temporacy duty to Headquarters, 1st Arrrrr Air Forces 
Base Unit, Bolling Field, District ot Columbia, did, 
on or about 3 Januar,- 1945, in the County of Franklin, 
State or Ohio, wrongi"ull7 and unlaw.tully marry Ru_th M. 
Brial, he, the said First Lieutenant Harvie J. Belser, 
being then lawfully married to Ednamae Belser, she 
being then living. 

He pleao.ed guilty to and was :f'ound guilty ot the Charge and Specifi ­
cation. No evidence ot previous convictions was introduced. He was 
sentenced to dismissal and total torteitur~s. The reviewing authority 
approved the sentence and forwarded the record o.t trial .tor action under 
Article ot War 48. · ­

. 3. The case·was 'submitted to the court on documentary evidence 
alone. -.All documents ottered by- the prosecution were admitted in 

http:pleao.ed
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evidence without objection by the defense. The !irst o! these was a 
photostatic-co~ or a. letter addressed to "Members o! Loca1 Draft Board 
# 17, 100 15th N.E., Washington, D. C." ~ dated 9 September 1941,. and 
signed •Harvie J. Belser", in which a deferment until June 1942 was 
requested on several grounds (Pros. Ex. 1). Only the following portion 
or the letter was admitted in evidence, the rest or the letter being 
irrelevant (R. '6): · . .. . · . 

"In addition to "this I have a Common Law wife and 
also a baby o! two weeks old. I expect 1to get mar­
ried within the next two weeks. I don't know how they 
would exist if I were drafted." · · .. 

A photostatic c~w ot a second letter to the same dratt board, dated 
19 September 1941, and signed "Harvie J. Belser", was introduced in 
evidence (Pros. Ex. 2). This letter requested a hearing and referred 
to an earlier letter written "some days past" in which the writer bad 
asked to be "reclassified trom I-A to another classification." The 
third exhibit was a photostatic copy of a pay and allowance account 
submitted by Harvie J. Belser, 1st Lt.,~, certified as true and cor­
rect on 31 March 1945 over the signature or "Harvie J. Belser", and 
cert!tied to be ·a true copy or the original by c. G. Gealta, Lieutenant 
Colonel, Finance Department,. the Fins.nee Officer or the 1st Army Air 
Forces BaH Unit, Bolling Field, D. C. (Pros. Ex. 3). In this voucher 
"Edna Mae Belser, Box 253 Glen Rock, Wyoming" was listed as the officer's 
lawful wife, and a claim was made tor subsistence allowance from l March 
1945 to 31 March 1945 or $43.AO and rental allowance for the same period 
ot $75. · · 

A -cow or the Marriage Record or Harvie J. Belser and Ruth 
· M. Bria1, certified as a true and correct copy of the original by 
C. P. McClelland, Judge and Ex-Officio Clerk of the Probate Court, 

Franklin County, Ohio, was introduced in evidence (Pros. Ex. 4) • It 

appears from tliis exhibit that Harvie J. Belser and Ruth M. Brial 

were married by-· John C. Hanchett, a clergyman of Columbus, Ohio, on 

3 January 1945. The affidavit of Ruth M. Brial; dated 14 May 1945, 

was introduced in evidence, with an oral stipulation by and between the 

prosecution, the accused and defense counsel, that Ruth M. Bria1 would 

have so testified it present in the courtroom and sworn as a witness 

(R. 7-8; Pros. ·Ex. 5). The atfiant stated that she was married to, . 

Harvie J. Belser, 1st Lieutenant, Air Corps, on .3 January 1945 by· 

John c. Hanchett, a clergyman, and that she obtained a divorce from 

Harvie J. Belser on 7 April 1945 in the Court or Common Pleas;. 

Franklin County, Ohio • 


. 4. Having been tully advised of his rights as a witness, the 

accused elected to remain silent. 


A photostatic copy or the Honorable Discharge from the Army 

or the United States or Technical Sergeant Harvie J. Belser, dated 
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'29 May 1943 at Sedrata, Algeria, was introduced in evidence (Der. Ex. l). 

The discharge certificate indicates that the soldier participated in the 

North African and Middle Eastern campaigns, that he was awarded the · 

American Theater Campaign Medal, European-African-Middle Eastern Campaign 

Medal and Good Conduct Medal, that bis character was excellent, and that 

he was discharged to accept a commission •. A photostatic copy or the ac­

cused's W.D.A.G.O. Form No. 66-1 was introduced in evidence·(ner. Ex. 2). 

This exhibit shows that the accused was conunissioned a second lieutenant, 

AUS, effective JO May 194.3, that he was promoted to first lieutenant, 

AUS-AC, 8 March 1944, and to first lieutenant, AUS, 7 May 1944, that he 

has performed his duties as a commissioned officer in a superior manner 

from 7 June 194.3 to 24 November 1944, the date of bis last efficiency 

rating, that he is authorized to wear battle participation stars for the 

Tunisian, Sicilian, Italian, Rome-Arno and French campaigns, that his 

organization received a Presidential citation, and that he was awarded 

the Croix de Guerre with Palm by the Provisional Government_of' France • 


. The last exhibit introduced in evidence by- t!le defense was a copy- or a 
decree or divorce in case No• .37,664, Ruth B. Belser, Plaintiff vs •. 
Harvie J. Belser, Defendant, in the Court or Common Pleas, Franklin 
County-, Ohio, Division or Domestic Relations, certified on 7 April 1945 
by the clerk of the court to be a true copy of the original record (Def. 
Ex.-· -3). It was stipulated by the defense and the prosecution that the 
expenses incurred in obtaining the divorce were borne by the accused· 
(R; 9-10). • · · · 

{ 

. _ _5. The 'truth of the Charge and Specification was admitted b7 the· 
pleas of gullty,·--to which the accused adhered after the meaning and ef­
fect of the pleas had been fully explained to him by the court (R. 5). 
The marriage of the accused and Ruth M. Brial on .3 Januar;r 1945 was. 
proved by the certified copy of the marriage record (Pros. Ex.· 4) and · 
the affidavit or Ruth M. Brial (Pros. Ex. 5), which was admitted in 
evidence as stipulated testimony (R. 7-8). No evidence ot theJnarriage 
of the accused and Ednamae Belser was introduced, except for his state­
ment in the letter to the draft board, dated 9 September 1941 (Pros. Ex. 1), 
that he had a common law wife, and his statement in the pay voucher, 
signed .31 March 1945 (Pros. Ex• .3), that Edna Mae Belser ws.s his lawf'ul 
wife. Since the aocused pleaded guilty to the Charge· and 'Specification, 
further evidence of his marriage to Ednamae Belser, to corroborate his 
own admissions, was not required. It is clear from the pleas and.the 
evidence in the record that the accused knew he was already married to 
Ednamae Belser at the time or his second marriage to Ruth M. Brial, and 
he was therefore guilty of bigamy, a military offense under Articles of' 
War 95 and 96 (CM 245278, ~, 29 B.R. 15.3; CM 256886, Wilber, 36 B.R• 
.373; CM 264826, Ratlif't). The result is the same whether the accused's 
marriage to Ednamae Belser was statutory or common law (CM 264826, Ratliff). 
The findings of guilty of' the Charge and Specification are sustained by 
the record. 



(~) 


6. The accused is about 28 years or age. The record indicates 
that he is married and the father of one child. He completed high 

· school, two years of college, one year of business college, and two 
and a hal£ years of law school. He was employed as secretary to the 
Postmaster, u. s. Senate, and he work~d in the office of Senator 
Charles o. Andrews of norida. He enlisted 23 December 1941, and 
was discharged 29 May 1943 to accept a commission as second lieu­
tenant, AUS, 30 L!&Y' 1943. On 8 March 1944 he was promoted to first 
lieutenant, AUS-AC, and to first lieutenant, AUS, on 7 May 1944. 

7. The court was legally constituted and bad jurisdiction of 
the peraon and the offense. No errors injuriously affecting the sub­
stantial rights or the accused were committed during the trial. In 
the opinion of the Board or Review the record of trial is legally' su!• 
ficient to support the findings ot guilty and the sentence and to 
warrant cont'irmation or the sentence. Dismissal i,s authorized upon 
conviction of a.violation ot Arti9le of War 96. 

~• "1 /I. %Jl>lge,Advocat. 

U,L:.M•a H1 £ £. 't ~ .Tudge Advocate 

~~w.- ,.Tudge Advocate 
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SPJGH-CM 28097$ 1st Illd 

Ju t-I i, ··: i945 
Hq ASF, JAGO, Washington 25~ D. c. 1" 

T01 The Secretary of War • 

1. Pursuant t,o Executive Order No. 9556, dated I.'.iay 26, 1945, 
there .a.re transmitted herewith for your a~tion the record of trial 
and the opinion of the Board of Review in the case of First Lieu­
tenant Harvie J! Belser {0-2046629), Air Corps • 

. 2. Upon trial by general court-martial this officer was found 
guilty of bigamy in·violation of Ar~icle of War 96. H' was sentenced 
to dismissal and total forfeitures. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 48•. 

3. A swnmary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the. 
record of trial is legally sufficient to· support the findings of guilty. 
and the sentence and to warrant ·confirmation of the sentence•.I concur 
in that opinion. , · 

The accused pleaded guilty to the Charge and Specification. 
In a-letter to his draft'board, dated 9 September 1941, the accused 
stated that.Jie laad a common law wife, and in a pay voucher, which he 
signed 31-March 1945, the accused stated that Edna Mae Belser was his 
lawful wife. On 3 January 1945 the accused contracted a bigamous mar- , 
riage with Ruth M. Brial, which was terminated by divorce 7 April 1945. 
The cost of the divorce was borne by the accused. · 

The accused has an excellent military record. iie enlisted 
23 December 1941, he was discharged as a technical sergeant 29 Mey 1943 
to accept a direct commission as second.lieutenant, AUS, and.he par­
formed his duties as a coIIDll~ssioned officer in a superior manner from 
7 June 1943 to 24 November 1944, the date of his last efficiency rating. 
He'was promoted to first lieutenant 8 March 1944. He is authorized to 
wear battle participation stars for the Tunisian, Sicilian, Italian, 
Rome-Arno, and French·campaigns, his unit received a Presidential 
citation, and he was awarded the Croix de Guerre with Palm by the . 
Provisi9nal Government of France. · It is stated in .the Staff Judge 
Advocate's review and in his memorandum of 14 April 1945 to the Com­
manding Officer, 1st Army Air Forces Base Unit, Bolling Field, D. c., 
that the accused's organization, located overseas, has inquired con­
cernipg the date of the accused's availability and desires his early 
return. The Staff Ju~ Advocate expressed the opinion in.. his review 
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that the accused should not be separated from the service, but that a 
substantial forfeiture be imposed, and the reviewing authority, concur­
I_'ing in this opinion', recommended that the sentence be commuted. · 

In view of the accused I s outstanding performance of duty and 
the service which he is capable of rendering as a commissioned officer, 
his honesty in admitting the offense charged, bis efforts to make amends 
by assisting Ruth M. Brial to secure a divorce, and the recommendation 
of the reviewing authority, I recommend that the sentence be confirmed 
but commuted to a reprimand and a forfeiture of pay of $50 per month for 
six months and that the sentence as thus commuted be carried into.execution. 

4. Consideration has oeen given to the inclosed let~r from the 

accused dated 1 June 1945 addressed to the Under Secretary of War. 


5. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should such recommendation meet with your 
approval. 

3 Incle 	 MYRON C. CRAlffi:R 
l. Record of trial Major General 

.2. 	Ltr fr accused, The Judge Advocate General 

1 June 45 


3. Form of action • 

( 	Sentence confirmed but cOD111111ted to reprimand and torfeiture of pq tso. per
month for aix JDOJiths. OCYJ 416, 28 Aug 194S). . ' 

6 




(17)
WAR DEB\RT.MENT 

. Army Service Forces 
In ·the Office of The· Judac Advocate General 

.W:ashington, D. C. 

SPJGN ---.CM 280~86 	 :,.: '. ..,· ~ •• -~ ...,1 

U N I T E D . S T A T E· S 	 ) SAN ANTONIO AIR TECHNICAL SERVICE COMMUID 
) 

•. v • .' 	 ) • Trial by G.C.M., cmvened 
at Ke~ Field, Tex.as, 15 

Second Lieutenant COLONEL H. ~· May 1945. Dismissal ani 
ADAMS (0-878064~ ,· Air_ Corps. ) total .forfeitures. 

OPINION of the BOA.RD OF REVIEW 
J_ LIPSCOMB, 0 1CONNOR and MOR1A.N, Judge Advocates 

. l. · The Board of Review has examined the record of trial in tha 

case of the officer named above and submits this, its opinion, ··to 'l:he 

Judge Advocate General. 


2; The accused was tried upon the following Charges and Speci.fi ­
.,. catioris a _ 

CHA.IDE Ia ViolAtion of the 93rd _Article of War. 

Speci.fica~on: In that Sacond-Lieutenant Colonel H. Adams; Air 
Corps, Squadron "G", 4530th AAF Base Unit, did.,-at the Saint 

. 	Anthony Hotel in San Antonio, Texas, on or about 25 April 1945, 
with intent to do her bodily harm, camnit an assault upon Mrs. 
Elizabeth T. Oakman, by striking her on the head ·nth a dange:r­
ous instrument, to wit, .a blackjack. 

CHARGE II1 . Violation of the 95th Article of Vfar. 

Specification: In that Second Lieutenant Colonel H. Adams,'***, 
· 	 did, at the Saint Anthony Hotel in San Antonio, Texas, on or . 

about 25 April 1945, with intent to do her bodily harm., commit· 
an assault upon :V..rs. Elizabeth T. Oakman, by striking her on 
the head with a dangerous instrume~t, to wit, a blackjack. 

The' accused pleaded not guilty to,. and was found guilty' of., both Charges 

and the ._.:>pecifications thereunder. He was sentenced to be dismissed the 

service an-a ~ forfeit all pay aid allowances due or to become due. The 

reviewing authority approved the sentence and forwarded the record of 

trial for action under Article of War 48. 


· 3. The evidence .for the prosecution shows that the accused, on 2J 

April 1945, toward the'close of a short leave, departed from Oakland, 

California, in a B-17 airplane enroute to M;s station at Kelly Field, 

Texas. The shi~ ~rrived at El Paso., Texas., its destination, on the same 
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day; and, since no other Anny transportation v;as available until the 
following mornine, he was compelled to spend the nit;ht there. During 
this enforced stay he visited a pavm shop and purchased two cigarette 
lighters and a blackjack. His reason for this last acquisition was the 
"prospect of going overseas since it is mor~ or less an e~tablished 
custom of soldiers going overseas to take along emergency defenses." 
Since his B-4 bag 1ras already at the field from which he was scheduled 
to leave, he carried the weapon on his person. The next day he flew 
to Houston, Texas, in a C-47 transport, and, after another night's stop­
over, he., on the morning of 25 April 1945, :comnenced the last l"g of his 
journey by train. On the way, accordine to his pre-trial statement, ~e 
"indulged in rather heavy drinking"., and1,men he arrived in San Antonio, ., 
Texas, that afternoon, -he was defin.i.tely11under the influence of alcohol." 
Deciding that it wocld be better not to go to his home for the moment 
because of his condition, he took a cab to the St. Anthony Hotel. l!;ntering 
the lobby., he seated himself in one of the chairs, placed his B-4 bag 
alongside, and relaxed for about half an hour. Becoming dizzy and nauseated,. 
he 11 got up to walk around" and., noticing an elevator nearby, entered it. 
Not having unpacked his bag sirice his departure from El Paso, he still 
had the blackjack on his person (R. 55, 81, 92, 113-114; Pros. Ex. 5). 

· Mrs. Elizabeth P•. Oakman, a librarian., who was living at .the hotel 

with her husband., had preceded him in the elevator (R. 9; 16-18., 24, 34­

. 36., 59-60). After having spent the afternoon in Brackinridge Park., she 
was ret".UT.ing to her room (R. 9-lo, 21). At the fourth floor she stepped 
o~t, proceeded to.her left down the corridor on Tlhich the elevator opened, 
turned left again., and -vralked down to the end of a long hallway. Although 
she had paid no particular attention, she had noticed that another person 
had also gotten out of the elevator at.the fourth floor. As she moved 
along., she realized that she was being .followed by .the accused, ,:who was 
a total stranger to her (R. 9-ll, 20., 22-23, 35, 47., 50). Inserting her 
key into the lock of room 403., ·she £l)ened the door. As she did so, she 
11 could see out of the corner of /jer.}eye that ffee accused wa,ilstanding 
••••• at the door opposite" hers. Taking two or three steps into her 
room., she tossed her pocket,book on the bed and 11~boutfaced" to close her 
own door. Directly in front of her at the threshold was the accused (R. 10., 
12., 16., 23-24., 37, 43-46., 51, 58). 

Before she could move toward the door he rushed :i.nto the room. Some­

thing about "his general manner" · filled her with, a pr:-noni tion· th~ t he 

intended to strike her and caused her to scream {R. 10., 28., 36). Her fear 

was well focrided. W~thout uttering a word., he pushed her., apparently in 

the direction of the bed,. and hit her a hard blow with the blackjack. She 


·fell backward onto the floor and wedged hers~lf between the bed and a heavy 
chair which she had overturned in her rapid c1.escent. As she struggl~d to 

· extricate herself an<l to rise to her feet., he leaned over.her and again 
struck her on the head with the blackjack. One of his hands came near her 
face and somehow she succeeded.in sinking her teeth into a finger. In· 
that instant he exclaimed, 110h my God"., tore himself.loose.,- and darted from 
the room (R. 10., 17, 24-26; 28-34., 37, 41-42., 44~46., 48-50., 59; Pros. Ex.5) •. 
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Despite the severity of the blovrs sust:,inad by her., :rrs. Oakman 
never lost consciousn~sc. As soon as her assailant rias Gone, she locked 
the door with the catch bolt., ·went into the bathroom, applied some 
Kleenex to her head to stop the bleeding., and then "called the desk" 
for help. uir. Jim Coulter, the assist:lnt manager., and a bai:;c;age porter 
immediately responded. ·,lhile they were on their way, Mrs. Oakman found 
the accused's blackjack, cap, and identification tar,s in the roa'T!. ~/hen 
Ur. Coulter arrived, Urs. Oakman was holding the: tag;s., the blackjack y;as 
on the floor, and the cap was on a writing desk. Since she was bleeding 
profusely, "and her clothes were saturated with blood down to the waist 
on both the front end back part of her dress, 11 a maid was sUJmnoned to 
assist her in changing her clothes. Shortly thereafter the local Provost 
Marshal made his appearance and ~~s handed all·three· of the articles left 
behind by the accused in his flight. '1,'hile the Provost l.iarshal vias pre­
sent, she found in the bathroom "a small button cap that fitted over the 
end of the blackjack" and had been torn loose by the impact of the blows 
delivered (R. 12-18, 28, 36, 38-41, 56, 60-69., 114-115). 

' 

The first· of .these had inflicted a wound some two inches long "just 
off to the right of the crovm and back towards the back part of her head" 
(R. 66-67). Five stitches had to be taken by the doctor who treated her. 
:'he second blow vias not of a ser-lous nature and "didn't break the skin" 
{R. 17-18). 

In the· meantime the accused had ned the hotel. After purchasing 
another cap., he went to a drug store and ordered 11a coke in order to sit 
dovm and collect /iiiri]wi ts a bit. 11 Reaching into his pocket for some 
money, he discovered that his identification tags were ~d.ssinG and realized 
that he mu~t have dropped them in Mrs. Oalonan' s roor.i. Upon call;i.ng the 
St. Anthony Hotel, his suspicion ,vas confirmed and he knew that his appre­
hension was only a matter, of time. After making several unsuccessful 
attempts to contact a•11Lt. Havorth", who was investigating the assault., he 
spent the. night in San Pedro Park {Pros. Ex. 5). At about 6:10 am the 
following morning he again went to room 403 "for the purpose of seeing 
the lady and talld.ng with her and offering what ~pologies I could. 11 1'/hen 
he knocked on the door, he he,frd 1Ir. Oakman inquire., "Who is there?" 
The accused hastily exe11sed hims.elf, representing that he had the "wrong 
room", and made his departure { R. 17; Pros. Ex. 5) • 

After again trying to get in touch with "Lt. Havorth", he, at 8:30 

or 9:00 am, walked to police headquarters, entered the office of llajor· 

Harry w. Roberson, the Provost Lrarshal of San Antonio., and said to him, 


. "I am Lieutenant Adams, I am the lieutenant who hit the woma~ in the St. 
An~ony Hotel yesterd~y morning." To a question.by Major Roberson as 
to what caused him "to do such a thing", the accused replied., "I don't 
kno~•. The accused's principal concern seemed to ~e to keep knowledge of 
his plight from his wife (R. 52-58;. Pros. Ex. 5). Later in the day, afte.r 
being warned of his rights under Article of Ylar 24, he was interrogated 
by Mr. c. A. Risien, a civilian investi;::;ator for the War Department. After 
the questioning was completed, the accused signed a st.a temcnt which was 
dictated in his presence by Mr. Risien (R. 69-100, 113-114; Pros. Ex. 5).· 
According to hlr. Risien, · 
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. ."***** after I talk with a person that is .under questioning 
a considerable time, and sometines it is thirty minuties and 
sanetime~it may be three hours, and.I have gotten -what I 

. consider to be a recital; I call in. a stenographer and then 
I dictate the statement th~t· ·is taken dol'/11. by the stenographer 
sentence by sentence.·· At the end of each sentence I make,. it a 
pra.ctice to.ask the person that is going to sign the statement 
1Is .that right?' If he says· yes the statement :is carried on. 
If he says no then we clarify it. 'Now, that is exactly the 
procedure that I follow." (R. 82-83)'~· ... , · 

******** ·,, . 
I dictated that statement to the stenographer in the 

lieutenant's presence and at the end of each sentence I asked 
him 1Now, ·is t..11.at right?•. and the answer being in the affirma­
tive, the narrative was carried on ••• So when the state­
ment vras concluded his mind was perfectly clear as to l'lha t was 
in there and so was mine." 

/.. After being apprised of his rirhts relative to testifying or 
remaining silent, the accused elected to take the stand on his own be­
half. Several other witnesses were presented by the defense, one on 
the context and nature of his statement and the others on his character, 
intelligence, pr~ous history, and social background. 

::.tiss Pegg:,• Klett, a stenographer employed in the Provost llarshal1 s 
office, had taken hlr,.. Hisien's dictation. of the statement which the 
accused subsequently executed. She noticed that the accuse~ 1s "eyes were 
extremely bloodshot and the lids were quite heavy. His clot.11.es were 
rather mussed up and he had at least a day's growth of beard. 11 He 
"appeared sleeP'J, tirunk or a mental case" (R. 101-102, 107,110). Hr. 
Risien phrased the statement entirely in his own words and in tvo in­
stances inserted sentences based upon his own conclusions rather than 
upon admissions of the accused. Since both sentences v;ere eliminated 
from t.½e state:nent by the court with the consent of the Trial Judge Ad­
vocate, they need not be considered _(R. 102-105, 108-109, 112-113). 

The.combined effect of the remaining voluminous evidence presented­
on behalf of the accused -was to depict him as an individual whose ante- · 
cedents, breedine, character, previous conduct, rrorals, and intellect were 
absolt~tely incongruous with the offense committed by hi!!!. In brief, the 
record indicates that he Cl'rr.e of "a very good family"; that he was an 
outstanding student; that his behavior as a civilian, an enlisted man, . 
and officer was always honorable.and beyond reproach; that his reputation 
was excellent; that subsequent to his enlistment in November of 1941·he 
vras investigated~on five different occasions by the Federal Bureau of In­
vestigation oecause·of the secret nature of his duties and was each time 
"certified to hold a position of trt:.st"; that b(,th as an enlisted man and 
as an officer h::.s work in the fields of radar, and comli1unications, vfnether 
.as a student, instructor, or in practical application., mi.s distinctly 

./·· 
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s::perior; that on one occasion, after numerous other radar operators ha.d 

failed, he succeeded in.locating the position of a plan~ which had been 

c.iovmed near Cuba; that in November of 1944 he was offered a position as 

the Secretary of War I s personal radar operator and mechanic but he chose 

to take cadet training instead; and that, although the cadet course at 

Yale YrclS "pretty rough", with a "washout" rate of about three per cent 

a week, and although he had extra duties as a su:iply sergeant, he· completed 

hi.s studies without a sin;.:;le academic mishap (R. llS-132). 


In his own te~timony he elaborated somevmat upon his previous history, 

aciding, a·mong other things, that he had completed his college course with 

a bachelor of science degree in three years and at the ace of seventeen 

(R. 134). Since September of 1944 he had been engaged in secret work 
"Which he could not describe for reasons of military security. . For this . 

· assignment he had been selected from among some two thousand cadets (R. 136). 

He expla:l.ned his possession of the blackjack as follows: 

"I had expected to be.going overseas shortly and had thought 
of a personal mapon. that I might like to take along, as is the 
usual custom, and 4iscarded the idea of taking along a lmife or 
small gun. as some people do., because I didn't particularly like 
the ideal And it had been in the back of my mind· for quite a while, 
and I ha_1;pened to be walking dom,, the street in El Paso, '.l.'exas., 
and I saw two lighters. in the window that are quite hard to get., 
and so I went in and bought them. While I was in there I saw 
this array of blackjacks that the man had in his -showcase., and the 
idea struck me that I might as well i:;et one now as anytime., so 
!'bought it. 11 (R. 137). · 

On the train to San Antonio he became acquainted with a "congenial" group 

of ~ervice people and "started drinking with them." Before the trip was 

over he had consumed about "a pint of straight liquor." After entering 


• the lobby of the St. Anthony Hotel and seating himself., he "began to get 
quite dizzy and feel qnite sick ••• and., not wanting to throw up in 
front of all the people· there and on the rues and so forth., Ji,i] got ,...,p 
to walk around and ••• walked into the elevator." 

At the fourth floor which was the first stop he "had to get off" (R. · 

139., 141). The events which then occurred were narrated by him as follows: 


":***** there was a girl that got off the elevator at the 
same time and I jnst wandered down the hall more or less aim­
les·sly., conscious of the fact that there was somebody else walk­
ing down the hall too, and as I got to the end of·the hali., why, 
I stopped and did."1 1 t know just exactly where I -wanted to go. I 
turned around and there was an open door there and I stepped into 
the doorway. I don't know why I stepped into the open doorway., 
but I did, and there was a girl there and she screamed., and the 
first thing I knew I just.hit her. I guess I was panic., pan.i.cky., 
or something. I hit her and she grabbed hold or my left hand with 
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her hands and bit ~:y finger and I just became panic stricken, 

I wanted to get out, and I hit her again, not even realizing 

that I had the blackjack in my hcind. It was the only hand I 

had free to try to get away with., and I ran out the door and 

ran down the hall and I saw a sign that said exit on it." (R. 

139-140~. 


He never intended to "pick up" Mre. Oakman or to have "sexual 1.J:ltercourse 
with an unconscious wa:nan" (R. 141., 143-144). In his O'Wll words., 

".My wife was only a few blocks from there, and there 

are lots of women in San ~ntonio if a man wanted to pick 

one up" {R._141). 


He had been married about fourteen months, and his wife had been with 
him at every post _at which he was stationed ·during that period (R. 146). 

5. The ~pecification of Charge I alleges-that accused did., "on or 
about 25 April 1945., with intent to do her bodily harm, commit an assault 
upon Mrs. Elizabeth T. Oakman., by striking her on the head with a dangerous 
instrur.ient, to wit., a blackjack." This offense was set forth as a violation 
of Article of War 93. The-~pecification of Charge rI is in exactly the 
same words but is laid under .i.rticle of •'ar 95. 

Apparently without reasorr and without pro;ocation the accused foll019'­
ed a strange woman to her room, burst in upon her., and., without exchanging 
a word with her., twice struck her over the head with a blackjack. The 
first blow was of such severity as to inflict a two inch gash requiring 
five stitches. Although the accused had perhaps been drinking heavily, 
he -was not so intoxicated as not to understand or appreciate the nature 
and quality of this act; for, shortly after neeing from the room he, 
according to his own accounts, realized that he would be apprehended and 
accordingly attempted to contact the military police for the purpose of 
surrendering hllllsel!. As was said in II Bull JAG., August 1943, p. 310., 
sec. 451 (9)., 

"An intent to do bodily hann may·be inferred fran the 

nature of the vreapon or the manner in which the weapon or 

other thing is used or from the·seriousness of the result­

ing injury• II 


All of these criteria are present in this case. 'l'he blackjack obviously 
was a dangerous instrument ~ a, and the ~anner in which it 11as used 
and the severe injury 'Which it inflict~d both emphasized its dangerous 
character as a weapon. Since this senseless and brutal assault was a 
felony and consequently involved moral turpitude, it was violative not 
only of Article of War 93 but of Az:ticle of Vtar 95. To quote £ran a 
discussion of an analogous problem in III Bull., JAG., September 1944, pp.
381-382, sec. 453, 
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11Accused was found guilty of larceny in violation of 
1.W. 95••• Held:•.• While the offense is ordinarily 

· charged as violative of A.W. 93 (punishable as court'sees 

fit), it is also violative or A~W. 95 (punishable by dis­

missal only), since it is a crime involving moral turpitude 

.and as such inheren~ amounts to conduct unbecoming an 

of'ficer and a gentleman (MCM, 1928., Par. 151). CM 25?108 

(1944).• 
. . 

The Specifications of Charge I and Charge II have been sustaj.ned beyond a 
reasonable doubt. · · 

6. The accused., who is married and about 21 years of age., was gradu­
ated from the University of Wisconsin in 1941 with a Bachelor o.t Science 
degree. He entered the Army in November or that year am served as an 
enlisted.man -gntil 14 December 1944 when he was commissioned as a second 
lieutenant. Since this la.st date he has been on active duty as an officer. 

?. The coo.rt was legally constituted. No errors injuriously affecting 
the substantial rights of the accused w2re committed during the trial. '!n:-­
the opinion of the Board or Review the record of trial is lega~ sufficient 
to support the findings and the sentence and to warrant confirmation thereof•. 
Dismissal is mandatory upon conviction of a violation of Article of War 95 
and is authorized upon conviction of a violation or Article oi' War 93. 

Judge Advocate, .. , 
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SPJGN-01280986 ... lat Ind 

Hq J,M, JAGO, 'W'ashington, D. C. 10 ~UL 1945 
TO: The Secret&17 ot ·War 

l. Pursuant tQ :txecutbe Order No. 9$S6, dat.ed 26 ~ 1945, there· 
are transmitted herewith tor 7e10.r action the record or trial and the 

. opinion or the Iloal'd ot Betvie• in the case' ot Second tieut.enant Colonel 
u. Adams (o-878064), Air Corps. · 

· 2. Upon trial ey general court-martial this otticer was found guilt7 
of cominitting an assault ·nth intent to do bodily harm in 'Violation ot 

· both Articles ot 1llr 93 and 95. He •s sent.enced to be dismissed the 
11ervice am to forfeit all pay and allowances due or to become due; The 
reviewing authority approved the sentence and forwarded the record ot. 
trial tor action under Article of 'Wal:./$. 

: 3. .l sumnar;r or the evidenQe mq be found 1n the accompanying 

'opinion ot the ~ard ot a,view. I concur 1n the opinion of the Board · 

ot Beview that the record or trial is legally sufficient to support the· 

findings and sentence and to warrant contirmation thereof. 


111.thout any provocation or reason the accused, while apparently 
· scxnellhat under the infiuence ot liquor, tollo11ed a young matron, who 

was a ~le~ stranger to him, to her hotel room, rushed 1n after her, 
and struck her twice over the head with a blackjack; One or the blows 
infiicted a wound some t110 inches long, which ultimately required five 
stitches. .i\!'t.er this completely senseless and brutal act, the accused 
ned from the hotel building, spent the night in a public park, and the 
following morning surrendered h:\mlilf to the local Provost varebal. 
SUbsequently he was examined by the Oiief' or the Neuropsychiatric Section, . 
Station Hospital., lCelly Field, ~xas, over a period of four days and 
found to be altogether sane. Although tha accused has an outstanding 
record as a student in college and an excellent reputation both in . 
civilian 11.!e and in the military service, his savage assault upon a 
strange woman indicates that he is lacking in the emotional stability 
am. character expected ot an officer in tbs Arrrrr• I accordingly recom­
mend that the sentence be confirmed, but that·the forfeitures be remit­
ted, and that the sentence as thus modi.fled be ordered executed. 

4. Inclosed is a .f'orm or action designed to carry into execution 

the foregoing reconmendation, should it meet with your approval. 


<:::. • ~ 0-0--·-, 

2· Incle KIID1i C. CRAVER 

1 B!Jc of Trial Major General 

2 Form ot Action The Judge Advocate General 


( Sentence confirmed btlt forfeitures remitted. OCJI> 340, 21 ~ 1945). 
-6 
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WAR DEPARTMEN! 

/ J,r:q- Service Forces 
In the ortice ot·The Judge Advocate General. 

Washington, D. c • ... 
SPJGK-cK ~ , 8 JUN·11,45 

UNI7ED S7ATES ) ARM! AIR FORCES WESTm FllING 
' ) '.llW:NING COMMAND 

v. ) 
) Mal by' o.c.M., convened 

Second Lieutenant RICHARD ) at Las Vegas Arm:r Air 
ll. NEWMAN {0-1049283), Air 
Corps. 

) 
) 
) 

Field,' Laa Vegas, Nevada, 
15 Yay"l945. Dismissal, 
total forfeitures and 

) con.tinement tor tive (5) 
) 19ars. 

OPINION ot the BOA.RD OF REVIEW . 
U'ON, HEPBURN and WYSE,; Judge Advocates 

1. The Board ot Review has exarn1n~ the record of trial in the case 
of the officer na.-d abo'Y8 and submits this, its opinion, to i'he Judge· 
Advocate General. 

! 

2. '.I.he accused was tried upon the following Charges and Speci­
fications: · · 

CHARJE It Violation of the 61st Article of war. 

Specifications In tha.t Richard !C. NelllD8.D1 2nd Lt., Air Corps, 
Squadron B, Las Vegas Anq Air Field, Las Vegas, Nevada, 
did, without proper leave, absent hiaselt from his station 
at Las Vegas Arrq- Air Field, Lu Vegas, Nevada, from about 
17JanuaJ71945 to about 7 Febnalb'y' 1945. 

CHARGE II: Violation ot the 96th Article o! war. 
,· 

Specification 1: In that Richard M. New.man, 2nd Lt., * * *, 
did, at Beverly Hills, Ca.1.1.tornia, on or about 5 Januar;r 
1945, with intent to defraud, 11rong.tul.ly and unlntully make 
and utter to the Bank o! America, Beverly Hilla Branch, 
Beverl;r Hills, California, a certain check in words and 
figures, and providing as follows, to wit: 

Jan 5·1945 

1st National Bank 

Fort M,yers, Florida 


http:11rong.tul.ly
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Pay- To'The Order of R. M. Newman $254.45/100 
Two Hundred & Fifty- Four & 45/100 Dollars 

Richard Y. N811ll1Sn 
Beverly House, 140 s. Lasky 

and b7 means thereof did fraudulently obtain from the Bank 
of America, Beverly Hills Branch, Beverly Hills, California, 
eredit to his· acco~t of two hundred filt,r-four dollars 
and fort,r-!ive cents ($254.45), he, the said Richard M. 
Newman, then well knowing that he did not have and not in­
tending that he should have sufficient funds in the 1st 
National Bank, Fort Myers, Florida, tor the payment of 
said check. · 

Not.ea 	 Specifications 2 to 8 incl. are identical in form with 
Specification 1 except as to date, amount, person or , 
organization defrauded, and as to what he obtained, which 
variations are as follows: 

§E!.£.. ~ Amount Person Defrauded Obtained 

2 10 Jan 1945 $456.00 	 Beverl7 Hills Branch 
Bank ot'.. America 
Beverly Hills, Calitornia Credit 

3 12 Jan l94S 225.00 • • • Credit 

4 15 Jan 1945 350.00 • • • Credit' 

5 26-Dec 1944 75.00 	 Ho~ood Knickerbocker Hotel 
Hollywood, Ca.J.ilornia Cash 

6 28 Dec 1944 75.00 • • 	 cash 
. 

7 ' JO Dec 1944 75.00 	 Iaster Allen Cash 

' 8 	 5 Janl945 100.00 • • Cash 

He pleaded not gulltr to and was tound guilt.r of both Charges and all Speci­
fications. No evidence was introduced of any pretlous conviction. He 
was sentenced to be dismissed the service, to fori'ei t all pay- and allow­
ances due or to become due, and to be con.tined at hard labor tor !ive (5) 
years. The reviewing authority approved the sentence and forwarded the 
record for action under Article of War 48. 

J. Evidence for the prosecution. 

CHARGE 	 I and Sp,ci!icationz 

2 
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Duly authenticated extract copies 0£ the morning reports of 
Squadron B., 3oast A:rwy Air Forces Base Unit, Las Vegas, Nevada., 
tor 25 January 1945 and 22 February 1945 were introduced in evidence 
'ffi.thout objection by the de£~nse. These extracts submitted at 3021st 
Anq Air Forces Base Unit., Las Vegas A:rrrr:, Air Field, Las Vegas, Nevada, 
show entries regarding accused as i'ollows: 

1125 Jan-uary 45 
******************** 
Nefflll8.n Richard MAC 01 049 283 2Lt 

(TD) 

TD Culver City Call! to MfOL as of 

the 17th 0001 

******************** 
22 February 1945 
******************** 
Newman Richard MAC 01 049 283 2Lt 

(Abs Cont) 

Abs Con! Hands ot Mil Auth Mitchel 

Fld NY to Arrest in Qrs this Sta. as 

ot 2.300 · 

*******************P 

· (Pros. Ex•. l, 2). 
. . 

It was stipulated and agreed as a fact by and between accused., defense 
counsel and trial judge advocate that accused was apprehended by the 
militalj" police in New York City on 7 February 1945 (?ros. Ex. 3). 

CHARGE II and Speei!ieations l, 2, 3, 4: 

On 2 January 1945 in the usual routine manner, accused opened a 
checking account at the Bever~ Hills Main Office, Bank ot America, 
N.T. ~ S.A., Beverly Hills., Cali!ornia., (hereinafter referred to as the 
Bank of America) and made a cash deposit on that date nth that bank 
in the sum of $225.00 (R. 10; Pros. Ex. 14). Thereafter on each of 
the .r~llowing. day's and in the stated amounts, : • 

5 January 1945 $254.45 

10JanWU71945 456~00, 

11 January 1945 225.00 

_15 January 1945 .350.00 

accused made and signed checks drawn on the First National· Ballk, 
Fort Meyers, Florida, (hereinafter referred to as the First National 
.Bank) .and deposited each check in the account he had opened at the 
Bank ot .America. (Pros. Ex.a, 8., 9, lO, 11, 12, 14). In addition to 
these deposits the accused also between 2 January and 15 January- 1945 
deposited in this account $6J.55 in cash and a United States Go'rern­
~nt check pqabl.e to his order 1n the sum ot $50.75 (Pros. Ex. 14, 16). 

3 
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The Bank ot .America treated al1 deposits as cash and between .3 
January 1945 and 18 January 1945 honored and paid 23 checks drawn by 
the accused on his accowt amounting to $1,519.00, so that there 
appeared to be a credit balance in £aTor o! the accused on 18 Janu.a17 
1945 o! il05.25 (Pros. Ex. 14, 16). 'lhe records of the Banko! America 
show that subsequently each or the 4 checks drawn on the First National 
Bank and deposited in the Bank o! America by the accused were returned 
by the First National Bank unpaid because of insufficient .tunds tor 
their p~nt and were charged back by the Bank or America as a debit 
to aceused•s account, resulting in an c;,verdraft of the account. on ,31 
Janu.a17 1945 in the sum of $1,184.30 (Pros. Ex. 14, 16). 

The statement ot accused's account with the Bank o! .America shows . 
a deposit on 2.3 February 1945 in the sum or $1,270.00 resulting in & 

credit bal.ance of $84.56 (Pros. Ex. 16). 

Cl!ARGE II, Specifications 5, 6, 7 and 81 

On 26 December 1944 and again on 28 December 1944 the accused ma.de 
and signed a check dra1111 on the First National. Bank pqable to the 
Hollywood Knickerbocker Hotel, Hol~ood, California. Each 0£ the two 
checks was in the sum of $75.00· and nre both delivered to Lester Allen 
(a life-long acquaintance o! the accused) who upon endorsing them, 
handed them to' the pqee and deliTered the cash receiTed to the accused 
(R. 9, 23; Pros. Exs. 4, 5, 12, 1.3). 

On 30 December 1944 and 5 January 1945 Lester Allen cashed two 
additional checks tor the accused - one pqable to the order or cash 
in the amount o! $75.00, and one p~able to the order o! Lester Allen 
in the amount or $100.00 - by delivering on each occasion the entire 
sum in cash to the accused (Pros. Ex. 61 7, 12). These two checks 
were both returned unpaid by the First National Bank (R. 10; Pros. Ex. 
13). . 

A statement showing ·the activity or accused's account with the 
First National Bank1 between the period 18 February 1944 and 20 Januar;r 
1945 was introduced by- the prosecution into evidence by stipulation 
(Pros. Ex. 15, 17). 'lhe statement shows accused's account trom l 
December 1944 until the account ,ras closed 20 January 1945, at no time 
had a credit balance or more than $4.41 (Pros. Ex. 17). 

On 8 March 1945 the accused Toluntaril.7 signed a t31>ew11tten state­
ment i'or the investigating otficer (R. 12). This statement was admitted 
in eTi.dence without objection (R. 13). In it the accused stated in 
_substance a.s follow~: 

On 3 January 1943, despite his parents• objecting on religious 
grounlis1 he was married to Miss Joan Kelly. Family' relations became 
~re bitter and finally' resulted in separation and diTorce. His 
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separation •was pqing a heavy toll on his mind" and be turned to 
heavy gambling as an outlet. While at Las Vegas Army Air Field, Las 
Vegas, Nevada he lost all his savings amounting to about $11,000.00 
his automobile, and his bonds and fo1md himsel! •a lot deeper than I 
was able to pay !or.• In June 1944 he went to New York cm. lean and 
made good all 'his debts. Later owing to his troubles he had to have 
treatmants for chronic headaches and was advised he had to take his 
mind off his troubles or he would •crack up.• He continued gambling 
1n Las Vegas and getting deeper in dect. 

In NOTember 1944 he was sent to Culver City", California and 

while there opened an account with the Bank or America. When ordered 

to return to Las Vegas, he realized that he would have to face charges 

for 'Wl'iting cheeks which had been returned for insufficient funds. He 

·attempted to obtain a delay en route in order to see bis ,ex-wi!e and 

procure funds from his family to settle'his.debts. The .funds that he 

intended to obtain consisted o.f money held in trust for him. by bis familJ' 

and additional money that his family would loan him. 


On Sun~ 14 January 1945,- having been refused the. requested delay 

en route, he purchased ticket number 18:26 and made a reservation on the 

6:35 p.m. train for Las Vegas. On Sunday night, not being able to -sleep 

and realizing the necessity ot obWnjng funds he decided he would 

visit his ex-wife in Portsmouth, Ohio and then proceed to New York to 

see his fam:ily. He left Los Angeles, California, Monday night, rtBited 

his wife a:od then proceeded to New York where he arranged for settle­

ment o! all his financial matters. He ha.d completed all his business 


· and planned to turn himself in on 9 Februar,r.. 1945 but wu apprehended 
bf the military police oh 8 February 1945. 

His ratings as an officer had been from excellent to superior 

and he has received commendations (Pros. Ex. 18). 


On 8 March 1945 the accused voluntarily answered questions pro­

pounded by the investigating ofticer which were introduced in evidence. 

'Ihe accused in his answers aclmitted the making· and explained the cir ­

cumstances surrounding the cashing of a number of the checks in question. 

He also stated that on 5 January 1945 he did not know the status of his 

account at the First National Bank because although he had 'Wl'itten them 

requesting a state:ment, he never received one. On 10 and 15 January 

1945 when he drew a check on the First National Bank he knew he did not 

have sut.ticient funds on account to cover it. He was trying to get 

sufficient funds to go home on. In rep:cy to a question in which he ad­

mitted he knew' the checks would •bounce• when he wrote them, accused 

replied, •at no time did I feel that I.wanted to stick anybody for the 

money given me (Pros. Ex. 19). 


For the Defense 

By a deposition admitted in evidence, Mr. Moe Newman., accused's father 
testified that when accused entered the Army on :21 May .1942 he (accused) 
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left about $6,000.00 in trust with him. About $5,000.00 was added by 

cOllllDissions i'rom a former employer. On birthdays and other occasions 

he bought accused bonds and different gifts. He did not approve of 

the marriage of accused and there was a strained relationship llhich 

caused him to see little of his son and wife. He received information 

from his daughter, Mrs. Clair Newman Buzzell, prior to January 1945, 

that accused had. incurred heavy gambling l.osses. Mrs. Buzzell approached 

him in December 1944 and requested him to deposit all of the money that 

he held in trust for the accused in the First National Bank. He refused 

to do so because he thought the money was for gambling. Had he lmown 

the funds were to be.deposited to cover legitimate bills he would have 

immediately deposited tile sums. He had about $2,800.00 1n trust for 

accused during the period between 26 December 1944 and 15 January 1945. 

After discovering the checks .dra.m by the accused were legitimate he 

sent checks covering all legitimate debts from funds held in trust for 

accused (Def. Ex. A). · 


By a deposition admitted in evidence Mr. Hazel Newman, mother ot 

the accused testified in substance that she saw accused 2 or 3 times 

in New York between 17 Jan~. and 9 February 1945. She tol.Dld him to 

be nervous, depressed, complaining of severe headaches and a chain 

smoker. She was afraid he would take his own lite by taking an over­

dose of pills so on 9 February 1945 she called the military police and 

requested them to take him into custoey- (Def. Ex. B). 


By a deposition admitted in evidence Mrs. Claire Newman Buzzell, sister . 
of the accused, testified in substance that on 26 December 1944 accused 
requested her by letter to contact their father tor the purpose o.f' getting 
him to deposit .f'unds to his credit in the First National Bank. She im­
mediately notified her .father but he refused to do so because he did 
not want to pa:y any gambling debts out of such funds. Accused wrote to 
her because he was not on friendly terms with his father. She saw ac­
cused in New York 2 or 3 times between 17 January 1945 and 9 February 
1945 at llhich times he appeared nervous, lo,r 1n spirits, unhappy- and was. 
a chain smoker (Def. Ex. C). 

By a deposition admitted in evidence Miss Joanne Kelly", former wife 

o! the accused, testified that on 10 October 1944 she was granted a 

final divorce .f'rom accused which had resulted from •!amily troubles•. 

'lhe accused I s family had opposed their marriage and there was a .t'eellng 

01' bitterness which led to quarrels. While in Las Vegas accused incurred. 

heavy gambling losses. She saw him in Portsmouth, Ohio, between 17 

Janua.r;y 1945 and 9 FebruarJ' 1945 at which time he appeared nervous. 

She and accused reached an •underatanding• 1n January 1945 that they 

would remarry (Def. Ex. D). · . 


Accused, a!~r being apprised ot his rights ·as a witness, elected 

to take the stand and testify under oath ( R. 16). His testimon;y was 

substantially as .f'ollowsa 
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He was ordered to Las Vegas, Nevada on 14 'JJ.ay 1944 and while sta­
tioned there gambled and lost about $ll,OOO.OO (R. 17). 'When he 
entered the A.rriry he had about $6,000.00 in a trust fund and during the 
next two years about $200.00 monthly was added by way of commissions 
from a former employer and further additions were made by his father 
in the.nature of $1,000.00 gifts on his birthdays and at Christmas 
(R. 17, 18, 26). The trust was not in written form but was just an 
agreement with his father whereby his father was to handle his money 
and was to put it where accused wanted it (R. 23). 

When he was writing the checks made the basis of the charges, he 
thought his father would honor them as he had never before refused to 
deposit sufficient funds to cover the checks (R. 18). His father had 
made deposits to his accour_lt in the First National Bank on other 
occasions. His father deposited $700.00 on 9 Mq 1944, $500.00 on 
20 July 1944, and $1,300.00 on 22July 1944 (R. 20). When his father 
put this money to his account he said he would not put up aeymore 
money £or gambling (R. 18). 

About the middle of December 1944 he wrote his sister to ask her 
to have his father deposit money in the First National Bank (R. 18). 
At the time he went to .Culver City, Call.t'ornia he thought he had about 
$3,000.00 1n trust. The first time he had "personal. knowledge• that 
his father would not deposit sufficient money was about 13 or l4 Jan­
uary 1945 when he received a latter from his sister to the effect his father 
had not deposited the money (R~ 18, 19, 28). He found it out on the same 
day_he wrote a letter to the Adjutant General (R. 23). When he said in 
the affidavit to the investigating off'ioer that.he thought the checks 
would •bounce• because of insufficient funds he meant unless his father 
made a deposit as he had always done (R. 22). 

On the 15th or 16th of January 1944 when accused left Culver Cit;r 
he did so without authority (R. 29). He s~ed with his wife about · 
seven days and then Tt-ent to New York City (R. 29). He had been highly 
nervous and when he was denied the request for a delay en route he 
purchased a ticket to Las Vegas and explained his change of' plans in 
not going to Las Vegas as followsa 

"Well, sir, it was a Sunday'. I was trying to get 
to sleep , and rrq mind was pretty much in an uproar. I 
knew if I didn't get to Nn York, I wouldn•t be able to 
get the money. 1ly' father is a pretty stubborn person, and 
if'. I oouldn I t explain to him, a lot of' people would be lett 
holding the bag on soma money, which I didn I t want to have 
happen. I lalew if' I could see rrq wife and explain to her 
exactly rrq feelings and ewrything, that we could reconcile, so 
I was just tossing and turning, and I knew I had to go back, 
and still this other thing was preying en 'tq mind terr1bl1'. 
So_. I iroke up Mon~ morning, after f aJ.ling off into some 
kind ot sleep, and I called up the airline, and asked them if' I 
could get a plane to Ohio that night, and the7 said yea. I didn't 
have a priority, but they said yes, and I took ~t• (R. 19, 20). 
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Restitution has.been made pn all cheoks (R. 40). His .rather 

caused su!ficient money to be deposited with. the Bank ot America 

($1,270.00) so as to more than cover bis overdraf't 'With the Bank 

o! America (R. 22, 2J, JO). Although the actual pqment was shown­

on the records ot the Bank ot .America af'ter his apprehension, it 

was actually started ..,,ay before that• (R. 40). 


On cross-examination accused admitted that in November 1944 when 
he went to Culver City that checks given to the Frontier Club in Las 
Vegas, dra1111 on the First National Bank totaling $1,400.00 , had been 
returned for insufficient funds. He claimed, h01rever, that he ma.de 
these good by depositing further funds- in his account. The prosecution 
introduced in evidence during cross-examination a letter written by 
accused addressed to the Adjwtant General dated 10 January 1945 in which 
accused stated he was hopelessly in debt and unable to make good checks 
given out b7 him (Pros. Ex. 20)., and also a letter written by accused 
to a Mr. Claiborne dated 2 January in which accused· stated he was en­
closing three checks in exchange tor the three checks which were returned 
tor insufficient funds in the First National.Bank (Pros. Ex. 21). 

In reply to the question by the court, .You made no attempt to 

keep an account in a small memo book, something ot that sort, to 

know what balance you had? he replied •No, sir• (R. 41) • 
.. 

4. With reference to Charge I and its Specification (AWOL) the 
record clear11" establishes that the accused did, without proper leave, 
absent himself from his station i'rom·17 Jamiary to 7 February 1945. · 
The morning report entries (Pros. Ex. l) ot the accused• s organization 
located at Las Vegas, Nevada, showed the accused to be absent without 
leave. from his temporary station in Culver City, California. 'Ihis entrr 
was there.tore based upon hearsay and should not have been admitted in 
evidence nor given any probative value in suppor:t; o! this charge. Never­
theless, the accused in his own testimoey admitted that, when he was 
ordered to return to Las Vegas and his request !or a lea'" had been re­
fused., he deliberately left his station in Culver City and went to 
Ohio and to New York without authority. He described his a.eti'fities 
during the period o! time covering his unauthorized absence.· These 

. activities were purely personal and did not involve an:, military duties. 
The depositions ot his mother, his sister and his wife offered by the 
de!ense and admitted in evidence also show that he was in Ohio and 
New York during this period ot time. It was stipulated that ·he was appre­
hended_ by military authorities on 7 February 1945. The evidence aliunde 
the morning report was therefore overwhelmingly convincing that '.he was, 
as alleged in the Specification, absent !ram his station during the 
period anrred. 

With reference to Charge II and its Specification, the accused 

stands convicted o! having made and uttered, with intent to defraud, 

eight checks totaling in amount $1,610.45 and by means thereof ot 
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having traud.1.llentJ.¥ obtained a like amount of cash or credit from 
various individuals or organizationll which checks, with the knowledge of 
the accused, were drawn on a checking account in which accused did not 
have and did not intend to have sufficient funds for their payment. 

· It was clearly established by the evidence and admitted by the accused 
that he did issue the eight cnecks ma.de the basis of this Charge at the 
times, 1n the amounts, and to the persons alleged in the Specif'ications; 
that he procured the cash or credit !rom those persons; that the checks 
11hen presented to the bank upon which they were drawn were returned 
unpaid because o·f insufficient funds of the accused on deposit with 
that bank tor their payment; and that the status of the accused's cheek­
ing acco,mt was such that there were not sufficient funds in it for the 
p~nt of these cheeks. 

All of the facts alleged in these Speci!ications were therefpre 
admitted except the important allegation that the accused knew at the 
times he issued the checks that he did not have and did not intend to 
have sufficient funds in the First National Bank tor the payment of the 
checks. 1'his, the accused denied. 1'he presence or absence of the 
intent ~o defraud u_sually depends upon the determination of that issue• 

• In our opinion the evidence was clear and convincing that accused 
did know that the checks under discussion issued in Calif'omia and 
drawn on a bank in Florida would not be honored because of insufficient 
funds on deposit for their p~nt. In spite of the accused's testi­
mony on direct eXSlllination to the contrar:r, 1t was shown b1 cross­
examination that the accused knew in November 1944 that his Florida 
bank h&d re:f'used to pay his checks because of insuf't'icient funds. 
Furthermore, the accused admitted in writing on 2 January and ag$.in on 
10 January 1945 that his checks previously iasued had been returned tor 
the lack or funds on deposit (Pros. Exs. 20, 21). His account on 2 
D3cember 1944 showed a balance in his favor of $4.41. He made no sub­
sequent deposit. The conclusion is inescapable that he knew he did not 
have and that he did not int.end to have sufficient funds on deposit with 
the First National Bank for the papient o.f an,. or the eight checks. The 
difference between his actual balance (~.41) and the total amount ot 
the eight checks that he drew ($1610.45) make5 aey other conclusion un­
reasonable and incredible. 

Under oath as a witness the accused stated that he did not know 
that his checks were being dishonored until 10 January 1945 when he 
:wrote his letter· tendering his resignation as an officer. He claimed 
that this knowledge was based upon his sister's information that his 
father would not deposit any .further sums in the accused's account with 
the First J.liational Bank. These statements were shown by his own letters 
to be untrue. Under the circumstances the court was justified in not 
belle'Ving his testimony regarding his reliance upon liis father t"'o deposit 
sufficient money in his account to meet the checks. The evidence is con­
vincing that the accused as a result of his gambling activities got 

9 




(3h) 

into financial difficulties and in an effort to extricate himselt deliberate• 
lJT cashed the tour checks with and through Lester Allen and then obtained 
other funds. by fraudulently establishing a eredit with the Bank of 
America by depositing with that bank !our ,rorthless checks of considerable 
amounts well knowing that the checks were worthless but taking the chance 
that because of the time it would take the checks. to be presented and re­
turned he might be able to recoup his gambling losses or in any eTent have 
his· father pq his ,rq out. · Apparentl.7 he wu not able to recoup, so 
in desperation he took· off without authority to procure his f'ather 11 
help. As a result his father has made good all of' the checks. Ot course 
this does not condone the of'fenses camnitted. 'Ihe court was also justi!ied 
in concluding that the accuaed at the time·_ intended to de.t'raud Lester 
Allen and the Bank of America. in the manner alleged. Assuming that the · 
money that was .t'inally used to reimburse those de.t'rauded belonged to 
the accused and assuming that he realized when he obtained the money from 
l{r. Allen and the Bank of .America in the manner that he· did that he · 

· would event~ be required to make it good out of' his funds held b;r 
his father, and so intended, nevertheless,·he camnitted a fraud. on 
Mr. Allen and the Bank ot .America and the intent to repq when compelled 
by circumstancea to do so is no defense. 

5. War Depart.ment records disclose this officer is 31 years ot 

age. The record of trial indicates he was married 3 January· 1943 and 

divorced 10 October 1944. He graduated from high school and attended 

New York UniversitJ' Business School .f'or 2 ;years. Fr011 December 1933 

\1%1til June 1942, he was employed as a warehouse manager and sales 

representative tor various 'Wholesale liquor, jewelry and ladies' ham­

bag concern,. · He e.nlisted 1n the Arrq 21 Mq 1942 and attained the · 

rank of' sergeant. In October 1942 he entered the Otticer Candidate . 

D:1:rl.sion of the Antiaircraft A.rtilleey School, Camp Darts, North "Carol.in& 

and on 31 December 1942 was commissioned a temporar;r second lieutenant, 

Artq ot the United States. 


6. 'lbe court was legallJT constituted and had jurisdiction over the 

accused and of the offenses. No errors i.njurioual.y' affecting the sub­

stantial. rights of the accused were committed during the trial. In 

the opinion ot the Board of Review the record of trial is legall.1' suffi ­

cient to support the findings and the sentence and to warrant con.t'irm­

ation or the sentence. Dismissal is authorized 'Upon conviction ot a 

Ti.elation of either Article of War 61 or .Article ot war 96. 


~-~eave 
Judge Ad"f'Oeate. 

Judge Advocate. 

Judge Advocate. 

http:Carol.in


SPJGK - CM G80997 1st Ind 

. ......
Bl ASF, JAGO, Washington 25, D. C. 

TOa The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May,26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Richard 
M. Newman (0-1049283), Air Corps. ' 

2. Upon trial by general court-martial this officer was found guilty 
of absenting himself without leave from his station for a period of 22 days 
in violation of Article of War 61 {Charge I and its Specification), and of 
issuing eight worthless checks in exchange for ca.sh or credit totaling 
:;:lol0.45 with intent to defraud in violation of Article of War 96 (Charge 
II and its eight specifications). He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due, and to be 
confined at hard laoor for a period of five years. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. ,.. 

3. A sUlllmAry of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur i:n. the opinion of the Board that the 
record of trial is legally sufficient to support the findings and sentence 
and to warrant confirmation thereof. 

The accused absented him.self without authority for a period of 
twenty-two days. Prior to going J:NOL he drew four worthless checks total­
ing $325.00 on a bank in Florida. The checks were returned unpaid. The 
accused's balance in this Florida bank during the period in question did 
not exceed $5.00 and accused knew this. At approximately the same time 
accused opened an account with a bank in California, making a cash deposit 
of ~2G5.00. Soon thereafter, he made a deposit of ~63.65 in cash and a 
u. s. Government check totaling ~50.75. In order to augment the amount 
deposited in the California bank, he then drew four worthless ohecks total­
ing ~1285.45 on his bank account in Florida (the balance in the Florida bank 
at the time the checks were drawn did not exceed 05.00 and accused knew this), 
and deposited them in the California bank where they were honored and their 
total amount credited to his account. He then drew 23 checks on the California 
bank amounting to $1,519.00. When the records were finally settled between 
the Florida and California banks, it was disclosed that accused had over­
drawn his California bank account in the sum of ~1,184.30. Three months 
before the trial all cheoks were paid by the father of the accused out of 
trust funds in his hands belonging to the accused. 

It is apparent tnat this officer is unworthy of his commission. 
He deserves substantial punishment in addition to dismissal. I recommend 
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that the sentenoe be oonfirmed, but,in view of his previous good character 
and military record and sinoe he has made .. good all the checks here involved, 
I further recommend that the f'orfei tures imposed be remitted, that the 
period of confinement be reduced to two years, and that the tllited States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be designated as the place 
of confinement, and that the sentence as thus modified be carried into exe­
cution. 

4. Consideration has been given to a letter of Honorable Sol Bloom, 
Member of Congress, ,to the Uoder Secretary of ifar, to letters from th~ 
father, mother and sister of the accused, all requesting clemency, e.nd to 
a letter from Mr • .derbert J~ UeVarco, attorney for the a.caused. These 
letters, or copies thereof, are attached to the record of tri&l. 

5. Inclosed is a form of action designed to c arey into execution 
the foregoing recommendation, should it meet with your approval. 

·~-~~ 

MYRON C. CRAMER 
?al.jor General 

7 Dlcls The Judge Advocate General 
l. Record of trial 
2. Form of action 
3. 	Ltr fr Hon Sol Bloom 


w/incl (copy) 

4. 	Ltr fr father of 


accused 

5. 	Ltr fr mother of 


a.coused 

6. 	Ltr fr sister of 


aocused 

7. 	Ltr fr Mr. DeVa.rco, 


atty for accused 


( Sentence confimed, f'or!eitures remitted e.nd cohrinement reduced to 
two years. Gell) 271, 3 ~ 194S). 
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. WAR DEPAR'llIBN T 

Anft Service Forces 
In the Office of The Judge Advocate General 

Washington, D.c. 

W- 5 JUN 1945 
SPJGV-cM 281037 

UNITED STATES 	 ) INFANTRY REPLACE:Mmr TRAINING CENI'ER· 
) CAMP FANNIN, TEXAS 

v. 	 ) 
) Trial by G.C.M., convened 

First Lieutenant HAROLD ) at Camp Fannin, Texas, lS 
c. OIBSOO (O-J96S78), ) May l94S. Dismissal. 

Infantry. ) 


OPINION of tba BOARD CF Ri.YIEW 
SEMAN, MICELI and BEARDSIEY, Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and sublllits this, its opinion, to The Judge 
Advocate General. 

2. 	 The accused 11819 tried upon the tollcwing Charge and Specification: 

CHARGEa Violation o! the 9Sth Article of war. 

Spec1.fication1 In that First Lieutenant Harold c. Gibson, Canp8.!Q"
"B•, Sixty-sixth Trainicg Battalion, Fourteenth Training 
Regiment, did, at Camp Famrl.n, Texas on or about 17 April 194S, 
wrongfully strike Private Nelman Ray Fuselier, a trainee under 
his c.ommand, ai the bod;y with his hand. 

He pleaded not guilty to Gd was found guilty o! the Specification and the 
Charge. No evidence o! previous convictions was introduced. He was sen­
tenced to, be disnissed the service. The reviewing authorit7 approved the 
sentence and forwarded the record o! trial for action under ~icle o! war
48. 	 . 

J. 	 Evidence. 

!• For the prosecution. 


Ont.he 17th day of April 191.iS, the accused l'i8S the compaey c011­
ma.nder of Compaey B, 66th Battalion, 14th Regiment at Camp Fannin, Texas. 
Private ~·uselier was also a member of that cc:anpaey on that date (R. 11)•. 
It appears that this trainee had been absent without leave lR. 39-40).
At about. 2100 hours on that date, Private Fuselier was told that Lieutenant 
Gibson wanted to see hill. Private Fuselier thereupon reported to the 
orderly roan and waited. He fell asleep and 'When he awakened he asked 
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Sergeant Wyble for pennission to go to bed. He was told that he could 

do so, and tha.t •he would come. and wake me up when Lieutenant Gibson 

did cane to see me" {R. 18). Then Private Fuselier went to his bar­

racks a.nd bunk, undressed and went straight, to bed. At about 2300 

hairs, this soldier was awakened by the Charge of Quarters and told 

that Lieutenant Gibson, t.he accused, wanted to see him. (R. 12-14.). 

Private Fuselier got up and got dressed at once. Before he finished 

dressing, however, the accused came to the barracks or hut where the 

trainee was and asked him what was the matter. Be!ore Private Fuselier 

could answer, the accused slapped him on the le!t side of the face 

{R. 12, ·14) with the right hand. Private Fuselier said •Get your goddamn 
hands o!f 11\Y face• (R. 19) and he closed his fist to strike the 
lieutenant. At this moment the accused ordered hill. 1;o open his fist and 
stand at attention. This the trainee did (R. 1$). Then the accused · 
ordered him "outside" (R. 12) and both accused and Private Fuselier went 
out of the barracks. When outdoors, the accused removed his tie and 
started to bit the trainee again {R. 1S). Before he could do so, how­
ner, ·_Private Fuselier hit the accused t'rlce. The accused then ordered 
Sergeants Moore, Maupin am Campbell, who were standing b:,, to "cut in 
on hill. (R.· 12-lS). Upon being so ordered, they entered the fray. 
Private Fuselier was beaten and knocked.down by one or several of these 
sergeants and then was ordered to bed by the accused (R. 12). He 
obeyed the order. 14Lter, Lieutenant Gibson, accanpanied by at least two 
nancom.issialed off'icera came back to the barracks of Private Fuselier 
anq ordered him rut, or bed. Fuselier got up and stood at attention 
{R. lJ). The accused then began to berate the trainee, calling him a 
"Louisiana French Son-of-a-Bitch• and a "no good son-of-a-bitch• {R. J3 ) 

.and again struck Private Fuelier. The accused again left, and the 
trainee went back to bed. Again the accused returned and dragged Private 
Fuselier out of bed. Priute Fuselier fell on the floor. The accused 
lcicked him in the ribs while he was on the floor, kicked him again when 
he .got back to bedt this time the blow landing 9n the head and otherwise · 
beat hill (R. 13-16J. The accused le!t and came back several tiJles, each 
time beating ttie trainee (R. 1"6). At one time he asked for a monkey 
wrench to •lcill the son-o.f-a-bitch• (R. 2S). This kind or pmisl'.111.ent 
went on until some private intervened and told the accused that he had 
given him enough (R. 26) and the accused desisted. When he f~ left,· 
he e:tationed two armed guards in the barracks to watch Private Fuselier 
{R. 16). This was the. story told by Private Fuselier }4:uelf. It is 
corroborated in large measure by Private Ellis, who was in a nearb7 bUDk 
at the time {R. 21-22), by Private Fagan, Private Ehinger (R. 29-30) ·and 
Private Freel (R. 33), all members of the same compan;r as accused. 

· Private Fagan said that the accused was in •a stom of temper" at the 
time over Fuselier's going absent without leave. . · 

2 
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As a result of the beating he received, Private Fuselier suffered 
bruises and ccntusiais of the ear, head and leg (R. 16). He had 
practically passed out at the time or the occurrence CR.._• . 2.$) •• Two days 
later· le na examined at the station hospital and f'ound to have sus­
tained a perf~rate~ lef't ear drum (R. 41) as all as minor bruises and 
contusions. At the ti.lie o.t' ·trial he still complained or pain. 

There was also medical testillcmy that the- accused was of sane 
mind, could distinguish ·right .t'ran wrcng and adhere to the right. 

b. For the defense.-
Sergeant B.ey E. Moore, of accused Is company, testified in substance 

that about 2300. on that night he went with the accused into barracks 2 
where the latter told Private Fuselier "he waild like !or him to cane 
out.side because he wcnld lllce to talk with him•, and they went out (R.43) 
and. accused asked the trainee if' he 11had not given him a dirty deal•. 
~ivate i'uselier., who was bigger than the lieutenant., began cursing 
and •took a swing and hit the lieutenaJit. 11 • Sergeant Maupin ,ms also 
present and they took the trainee back and put· him in bed (R. 44). 

Captain K. R. Eissler, ll.c., whose qualifications as a doctor were 
admitted (R. 48), testified that h~ examined the accused .t'dr his mental 
and anotional ccndition at the request or the defense counsel on 9 lla.;r 
194.$ (R. 48)J that accused, at the ti.Ile of the c:£.t'ense and of the trial,· 
krunr right f'roa wrong; had the capacity to •keep from doing wrong"; and 
had the antal ability to understand the nature or the proceedings 
against; himJ that !ran examination he determined the accused to be a 
ps;rchoneurotic case (R• .$0). . · 

I , 

The accused himself elected to remain silent;. · 

4. While there ia some conflict of evidence~ the testim01V, Tiewed 
as a whole, ia so compelling that the court could. not but come to the 
conclusion that 'the accused was guilty or the Charge and Specification 
thereunder. · 

The 95th .A.rticle or War has no counterpart in the c1Til law. It 
contempl~tes conduct bT an officer which, taki.Dg all the circumstances 
into ·consideratio~ sholl!moral unfitness of the accused to be an orti ­
cer. In the words of Winthrop (1920 Reprint Winthrop• s Military Law and 
Precedents, P• n2h 

WTbe ·qualit;r., indeed, or the cooduct intended to be 
stigmatized bT this provision of the code is, in general· terms, 
indicated b;y- the fact that a CC11Tiction of' the same must 
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necessarily enliail the penalty of dismissal. The Article in 
the fewest words declares that a member; ·ot the al'I\V' who mis­
conducts hillsel! as described is unworthy- to abide in the ­
military service of the United States. The fitness therefore 
of the. accused to hold a ccmmission in the army., aa dis- · 
covered by the nature of' the behavior complained or, or rather 
his worthiness., morally., to remain in it after and 1n Ti• ot 
such behavior., is perhaps the most reliable test or his 
amenability to trial and punishment under this .Article.• 

The violation of this Article of War coo.templates conduct not only un­
becOlling an officer., but cai.duct unbeccaing a •gentlaan" as well. That 
much maligned word •gentleman• is not used in the Article to designate 
a perscn of education., refinement.., goodbreeding and m&nnerlJ but to in• 
dicate a man of honor., a man with a high -sense of justice., or an 

eleTated standard or aorals., unners and deportment (Winthrop); or in 
short.,. such a perscn as an officer of the Anry is expected to be. Con­
duct unbecaning an officer and a gentleman need not necessarily amount 

· to a crhle; !or if it off'ends against law, 11.orality or decorum., and a; 
the same time bring disrepute upon the military profession., that is 
sufficient.. · 

The striking or an enlisted man by an officer has always been con­
sidered a serious offense. It has been held that an officer has no 
right to punish, by assault., any of'!enae or dereliction of duty on the 
part of an enlisted man (2.$0.4 Sept. 31 19.18). Indeed., the accused did 
not even raise such a de!enae 1n this caseJ nor was there any other 
legal justification or excuse for the batteries he camdtted. His 
striking ·or a trainee is unquestionably reprehensible conduct and of a 
kind unbecOll:ing an officer and a gentleman lfithin the meaning of Article 
of War 9S• Happily., there are veey- !ew cases on record of officers cm­
mitting aasault and battery on enlisted :men. ~e case ·of Cl( 2)9481 
(nckham) is very similar to this case. The Board of Review there held 
that the conaict or the officer in striking an enlisted man was un­
que stianably a violation of Article of War 9S.. . 

We note that the proof goes beyond the Specification, in showing 

that accused kicked as well as struck the trainee. Considering the 

record al! a whole, we ·are satisfied that accused's substantial rights 

were not. prejudiced. 


S. Several errors 1n the record of trial need comment. The court., 
en motion of the defense., excused a member because he was inferior in 
rank to the ac;cused. While Article .or War 4 ·provides that all officers 
are eligible to sit on court-martial.Article of War 16 provides thats ­
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• ••• in no ·case, shall an officer, when it can be avoided, 
·be tried- by officers inferior to him in rank.• 

This Article of War has been held .to be director;r on1y· on the ap­
. pointing authorit7 (Swain v. u.s., 165 u.s. 553). It is the appointing, 
authoritr, then, whodecides whether or not such a situation is "avoid­
able•. 'l'be fact that th~ particula]j l11811lber is sitting is presumptive 
under the particular circumstances, that the appointing authorit7 has 
decide4, it to be unavoidable. The defense cannot successfully attack 
the court; by' raising this question. In arrr event, no harm ns dona the 
accused in this case, since the request of the defense to excuse the 
particula~ officer from serving as a member of the court; was granted. 

6. The accused pleaded punishment under Article of War 104 as a 
plea in bar of trial. Colonel.Ware, Commanding Officer or the accused 
and the officer who administered the punishment indicated, testified 
clearly am unequivocaJ.l.T that be did punish the accused 1lnder Article 
of War ldi. He further testified that the pum.shment infiicted was not 
for the of!ense for which he ~as being tried b;r the court; be.fore which 
he (Colonel Ware) waa testify1.ng. This is obTious from the follawing 
evidence (R. lO)a 

. •A. The reason I preferred charges is not to cover this 
. of.fense for which I awarded punishment, but i~ is to cover 

· .. 	 the ofi'ense I did not know or could not prove canclusivel;r in 
lff1' ll1nd. when I awarded the punishment under the 104th Article 
ot War. It ·came to light !l"Oll other sources at a subsequent in• 
vestigation.• · 

'1'be clearest statement· b7 Colonel Ware on this point is on page 9 of the 
record of trial& 

•Q. Then Y"OUr restriction and reprimand was .for engaging 
1n a fight, allegedly engaging in a fight, between the accused 
and Private Fuselier in which the.Private claims to have been · 
struck on the bod;r'l 

•.A.. 'l'he evidence 'Which I had from. the investigation failed 
to conrtnce me be;rand arrr question of doubt that there 11as a 
fist fight in which Lieutenant Gibson struck the enlisted 118.!le 

There was sufficient evidence, howaver, to show Lieutenant 
Gibson's conduct 11as such that it was to the prejudice of good 
order and militar;r discipline, and I awarded the punishmeJSt 
under the lalith Article of 'Dr for that and not for striking 
the llml because the evidence did not prove ccnclusivel;y that 
be had atruclc the enlisted :man.• · 
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The' punishment inflicted upon the accused under Art.icle of War 104 was 

for an offense sepa'rate froa, and in addition to, the of.tense charged 

herein. This being tZ"Ue, the question of euch pUJiisbm.ent beiJli a bar 

to this trial doe• not; arise. The court properly OYerruled the plea. 


7. The 'court failed to· pend1; the defense to present en.dance <1 
the condition o.t the accw,ed at the tille the otteue took place. The 
evidence def'ense wished to offer was with reprd to the •otional upset, 
and the basis therefor, of the acc:used (R. so). Since ~here. 1IU m­
dence in the record of trial that the accused n.1 1a~, could distinguish 
right from wrong, and could adhere to the right, such en.dance could 
only go toward mitigaticn or extenuation, and not ton.rd the question. o! 
guilt. We belien thie type or mdence shOllld usuall7 be admitted in. 
court....rt.ial cases. In this particular case, since tu eentence is . 
mandator;r, the court. •e failure to consider Jlitigating or extenuating cir ­
cuutanoes did not prejudice the. wbatantial rights ot the acouaed. 

It ,muJ.d have been bettel', AOlrffer, to allow euch nidence into 

the record for the consideratioa of' higher authoriv on tlte ground o! 

clemenc)"e ·' · · ,. 

8. The accused 1• 26 :,ears ot ace and a grac:lnate of an agricultural 
college. He was appoiAted a second lie11tenant, Intant17, O!ticers • Re­
aern Corps. to date fros 18 ~ 1940. He was ordered to active dut7 oa 
13 Karch 1941 and has bHlVcn active dat7 since tbat date. He has had a 
period of cweraeaa duv, tba lqth ot 'llhidl does not appear. His pro­
motion to .first lieutenant, .lUS, was ccm'iraed b7 tba War Department on. 
26 F ebru&r7 1943. He ba1 been boepitallsed sneral till•• du.r1q his 
service - both onrsea1 and in the 031ted State, tor •alaria and for 
paychoais, unoluaUied. 0a the 5th of October 1944· he was dboharced 
f?'Oll the llooN Oemral Hospital H coapletely' cured. There 11 no reoord· 
or &rJ7 maniteatat.iona of &lfT Ul.ness, mental or p)Vaical eince that date. 

9. The court .... lepl.17 oanstituted ~· had juriediotion of the 
person and the offense. Ho errors injuriou1l7 affecting the substantial 
richts .of the acou.aed weN ccmd.tted during tlae trial. I11 tlae opinion of 
the ~.oard of Rev.Lew the record o! trial is legalJ1' 1ut!icient to support 
the findings ot euilt7 and the Hsece and to warrant contirllation thereof. · 
Diaaissal 11 11&ndato17' upo c ction of a violation ot .&.rticlt o! War 9S. 

· ., ·"t:_a..-ff-~......;_e~-~.. ....-~-·-,_·~·8,j.~·•·...• ....."""-_• ...;._,:: ::: 

~. /I d" 
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SPJGV-al 281037 	 1st Ind 

Hq ASF, JAGO, washington 25, ,D. c. JUL 2. SlS~~ 
T01 The Secretar.r ·or War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted hef'ew:1.th for your action the record ot trial and the _ 
opinion of the Board of . .Review 1n the case of First Lieutenant Harold c. 
Gibson (0-396S78), Ini'antr,r. 

2. Upon trial by general court-martial this officer was found · 
guilty of striking an enlisted man in violation of Article of war 95. 
HI was sentenced to be dismissed the service. 1he revie1'ing authority 
approved the sentence and forwarded the record of trial for action UDder · 
Article o:t war 48. 

. . 	 . 

3. .l private who was J.l()L returned to Camp Fannin .and the accused, 
his superior officer and company camnander, 1Vent to his barracks and . 
struck this private 1'ith his opezi hand, and kicked him when he ns lying 
prone, after having·dragged him out ot bed. .l more detailed SUIIDI18.l"1' ot 
the evidence may be ,found in the accompanying opinion of the Board ot 

___ Review. 	 · 

4. Accused was examined by a· board of medical officers prior to 
... 	 <trial, and subsequent to the trial, at the request of this office, he 

was again,e.xamined by' another board of medical of.t'icers at Hannon·Oeneral 
liospital, Longview, Texas, on 9 July 1945. This board reported_r · 

".l review ot the past histor.r ot 1st Lt Gibson reveals .. 
·	nomal behavior and excellent adjustment both in civilian life · 
and in the JTm:I until he was subjected·to severe stress 1n the 
course of benty~ight months overseas, from 21 April 1942 to 
14 Auguat 1944, where he served continuously for sixty days in· 
act1n front line com.bat duty, during 1'hich time he ns bombed, 
shelled and strafed. He developed a state of nervous tension that 
was aggravated by' the ph;ysical and mental canpllcations inci­
dent upon repeated attacks of malaria which required nine hos­
pitalizations. He was sent back from overseas l::ecauae of irri ­
tability and emotional disturbances which he revealed at a rest 
camp in Rookhamptom, Australia. Psychiatric examinations at~ 
that time led to a. diagnosia ot I Psychoneurosis• in Ya:, 1944, 
1'ith the result that the patient was returned to this country 
in August 1944. Attar, two months of hospitalization at :Moore 
General Hospital 1n North carollna, he was sent back to full 
duty, although irritability and tension symptoms continued. 

"Pl)"obiatric examinations at Harmon General HospitaJ. 
show evidence of a tense, nervous condition and other sympto:gis 
such as recent severe, recurrent headaches, nailbiting, and 
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,.· 

disturbances in sleep, which would justify the diagnosis of 
•Anxiety state, moderately severe, following severe stress due 
to· sixty days in canbat duty and nine attacks of mal.aria o-vei,­
seas.• There ,vas no evidence of delusions, hallucinations, or 
other symptoms of a malignant mental process." 

The Board of leview is of the opinion that the record· of trial ·is 
legally sufficient to support the findings and sentence· and to wa~ant 
confirmation of the sentence. I concur in that opinion~ · 

I recanmend that the sentence be confinned, 
. 

but in 
. 

view of this 
offioer'• past history as above set forth, I further recomnend that 

. the sentence be commuted to a reprimani and forfeiture of $50 pay per· 
month for six months and that the sentence as thus modified be ordered 
executed. 

·· · ·s. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

2 Incls' .·· MYffiN c. CRAMER 
1 Rec of Trial Major General 
2 Fom of Action The Judge Advocate General 

( Sentence confirmed but cqmrm.ted to a reprimand and torfeiturea. 
OCKq ~92, 10 Aug. 194S). 
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WAR illPARTtENT (45) 
Army Service Forces 

in the Office of The Judge Advocate General 
~Vashin.;ton, D. c. 

SPJGQ-CU 28l135 t, 3 JUL 1945 

UNITED STATES ) .FIRST AIR FORCE 

~. ) 
) ,Trial by G.C.M. convened at 
) Lake Charles Army Air Field; 

Private CLAIBNCE D. GIBSON ) Louisiana,. 18-20 April 1945. 
{18023334), attached Squadron ) To be shot to death with musketry 
c, 332d Army Air Forces Base ) 
Unit, Combat Cr.ew Training ) 
Section, Lake Charles Army Air· ) 
Field, take Charles, Louisiana, ) 
fonnerly of Company G, 25th ) 
Infantry, 93rd Division, Fort ) 
Huachuca, Arizona ) 

OPINION of the BOARD OF IBVIEW 
ANDffiWS, BJERER and HICKHAN, Judge Advoc~tes 

1. The record of trial in the case of the' soldier named above· 
has been examined by the Board of Review and the Board submits this, 
its opinion, to the Judge Advocate General. 

2. The accused was tried u~on the following Charges and Spe-ci­
fications t · 

CHARGE r. Violation of the· 58th Article of War. 

Specification l: In that Private Clarence D. Gibson, attached 
Squadron c, 332d Arrrry Air Forces Base Unit, Combat Crew 
Training Station, take Charles Army Air Field, Lake Charles, 
Louisiana, then Company G, 25th Infantry, 93rd Division, 
Fort Huachuca, Arizona, did, at Fort Huachuca, Arizona, oh 
or about 12 October 19~, desert the service of the United 
states and did remain absent in desertion until he was 
apprehended at New Iberia, Louisiana, on or about 11 April 
1943. 

Specification 2·1 In that Private Clarence D. Gibson, attached 
Squadron c, 332d Army Air Forces Base Unit, Combat Crew 

· Training Station, Lake Charles Army Air Field, Lake Charles, 
Louisiana, then Company G, 25th Infantry, 93rd Division, Fort 
Huachuca, .Arizona, di.d, at Lake Charles A.rrrry Air Field, Le.ke 
Charles, Louisiana, on or about 25 April 1943, desert the 
service of the United States and did-remain absent in · 
desertion until he surrendered himself· at San Francisco, 
California, on or about 8 January 1945. 
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CHARGE II: Violation of the 69th Article of War. 

Specifications In that PriV:lte Clarence D. Gibson, attAched 
Squadron c, 332d Anny Air Forces Base Unit, Combat Crew 
Training· Station, Lake Charles A:rwy Air Field, Lake· 
Charles, Louisiana, then Company'G, 25th Infantry, 93rd 
Division, Fort Huachuca, Arizona, having been duly placed 
in confinement in the Base Guard House, Lake Cha~les Army.Air. Field, Lake Charles, Louisiana, on or about ·u April·" 
194.3, did,· at IP.ke Charles Arny Air Field, or about 25 
April 1943, escape from said confinement before he was 
set at lib~rty by proper authority. 

CHARGE III. Violation of the 92nd Article of War. 

Specification: In that Private Clarence D. Gibson, attached 
Squadron c, 332d Army Air Forces Base, Unit, Combat Crew 
Training Station, Lake Charles Army Air Field, Lake Charles, 
Louisiana, then Company G, 25th Infantry, 93rd Division, 
Fort Hus.chuca, Arizona, did, at Lake Charles Array Air 
Field, Lake Charles, Lou.lsiruia., on or about 25 April 1943, 
-v.i. th malice aforethought, wilfully, deliberately, feloni­
ously, unlawfully:, and with premeditation, kill one Private 
Ralph S. Heimbach, 961st Guard Squadron, Lake Charles · 
Anny Air Field, I,aks) Charles, Louisiana, a human being, 

'by striking the said Private Heimbach on the head with 
. a-blunt instrument, to.wit, an iron pipe. 

He pleaded guilty, with appropriate exceptions and substitutions, 
to the lesser offenses of absence wlthout leave included in Speci­
fications 1 and 2, as a violation of Article of War 61 and guilty 
to Charge II and the specification thereof. He further pleaded 
in bar of trial as to Specification l of Charge I for the reason 
that the statute of limitati~ns had run as to the offense of absence 
without leave admit~d by his plea of guilty. He pleaded not guilty 
to Charge I and to Charge III and the Specification thereof. He 
was found not guilty of Specification 1, Charge I but, all of the 
members of the court present at the time the vote was taken con­
curr-lng, he wo.s found guilty of all other Specifications and of a.ll 
Charges. No evidence of previous conviction was introduced. All 
of the members of the court present when the vote was taken con­
curring, he was sentenced to be shot to a.eath with·musketry at such 
time and place as the reviewing authority may direct. The reviewing 
authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

3. The evidence for the prosecution irt support of the Charges . 
and the Specifications of which the accused was.found guilty, briefly 
summarized, is as follows: 

2 
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On 24 April 194'.3 the accused and one· Morley Rideau -were prisoners 

in confinement at Lake Charles A:mry' Air Forces Gµa.rd House, Lake Charles, 

Louisiana. (R. 8, 108; Pros, Ex. 3). on the same date and on the suc­

ceeding day, Private Ralph s. Heimbach, 961st General Squadron, was a 

prisoner guard and had acted as such on prior occasions. In this ' 

capacity he had escorted the accused and Rideau from the guard house to 

the mess hall on a· number of occa~ions and he did so on 24 and 25 April 

194'.3 (R. 11-13, 16, 19,_23, 33/ 109, 110). · · . 


. . . 

According to Rideau, Heimbach took the accused and himself to mess 

'on the evening of 24 April 194'.3 (R. 109). Rideau had met the accused 

on 18 April 194'.3 but had not come. tQ know him very well because he 

(Rideau) had spent most of the following week in the hospital and did· 

not see the.accused again until 24 April 194'.3 (R•.108). They had con­

versed a little 11but hot too much" and· Rideau denied that they ever 

discussed or planned an escape (R. 108, 109, 116). Upon being returned 


· to the guard house after mess on the. night of 24 April 194'.3 the .two 
prisoners went to bed at: about 8:30 p.m. (R. 109). · . . 

On the morning of 25 April 194'.3 (Easter $Undey). at about 6 a.m. 

Private Heimbach again escorted the accused and Rideau to· mess. From 

the guard house to the mess hall they travelled in a jeep, the guard 

driving, Rideau beside him and· the accused on the bac}<: seat. After 

leaving the jeep_ they proceeded on a· cement sidewalk leading to the 

mess hall door, Rideau walking ahead; the accused following and the 

guard behind the accused (R. 12, 110, 121). · The kitchen detail had pre.:. 

pared breakfast and were waiting for reveille to be sounded (R. 23, 32). 


There VA:lfe two doors to the entrance of the mess hall, the main 
door and a screen door, both opening outward (R. 34, 41, 110). The main 
door, 'When operi, was customarily rropped with a piece of pipe approxi­
mately 18 in¢hes long and l½ .to 22 inches in diameter (R. 25, 34, 41, 42), 

Rideau .had not yet reached the screen door, Vihich was· closed al­
though the '.!!lain door Tra.S open, when he heard a 11hard lick", (R. 111, 133) 
turned around and found the guard lying on the ground while the accused 

. stood facing Rideau pointing a gun 'Which he had taken from the guard. •A 
piece of pipe was on the ground. The accused said 11Cane on, let• s go11 • 

Rideau at first refused to move but at the point of the gun he did· 
finally run away, with t}:le accused following him (R. 111., 121, 122, 123, 
134). At the time of this incident there was no other person in the 
vic.inity outside the mess hall except the aiccused, Rideau and the guard 
(R. 132, 135). 

Meani'ihile members of the kitchen staff became al'lare of the dis­

turbance· on the walk outside of the mess hall door. It was then.a bout 

6:15 a.m~ (R. 23, 32). Private First Class John Eppinger heard a groaning 
at the door but kept on with his vrork for the moment (R. 23). Private 
~s Robinson, on kitchen police; a:lso heard the ~roaning but thought 
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.• .+t might be .someone who had been to town and "had a few drinks too ma.eyn 

(R • .'.32). Someone ·by the name of Keith vent to the door to investigate, 

however, and vm.en he stood there· dumbfounded, "just pointing t.o some. • 

.thing and not speald.ng a word11; the others left their. work and 'ftent to 
the. door (R. 32., ·39). ·:Eppinger saw ~ guard sitting on the side111lk· ·. .·· 
ttwith his head· in his hand.8"• ·He aaw blood coming from the guard.ts head · 
(R. 23, 24., 28, 29). Ro9ins0Ii., after looking at the body o~ the sidewalk; : 
11ent immediately .to barracks for the First sergeant who called the guard · 
house and the hospital. ·• Robinson returned to the mess hall and stood · 
by the guard until an ambulance · came and took him away (R. 32, 36., 39). 
By this time the guard ms lying on the pavement with his feet toward 
the mess hall and 'Where his· head rested on the sidewalk there 11ere spots · 
of' blood (R. 24., 28., 29, 32., II,,· 47). He tried to raise hilllseli' but "Was 
too 119ak and he spoke· no word b.ut only groaned (R. 36, 39). Private · 
Nathaniel Holmes saw a· piece or· pipe abo1,1t 1½ feet long lying near the 
prostrate gua.rd (R. 46., 47., 48). · · 

When the First sergeant~ arrived the guard was trembling and breathing 
heavily (R. a.). Both he and Robinson noticed that the pistol was miss~ 
from the guard's holster (R. 33, JJ.). An ambulance arrived at some· time 
betVi8en 6130 and 7 a.m. and took the .guard away (R. 32, 36). · 

Both Eppinger and ·Robinson identified the guard as one· they had . 

previously SE!en on f'requeht occasions bringing prisoners to mess (R. 23. 

33), among llhom'was the·accused (R. 33), and both recognized a picture 


·. ot the guard (R. 24, 26, 33) 'Which had been previously· identified as a · 

photograph_ of Private Ralph A. HeiJllbach (R. 1.3, 15, 17, 18; Pris. Ex. 6). 


It 1'1B.S ·stipulated and agreed that Private _Ralph s. Heimbach was, 

detailed as a nprison-chaser" on 25 April 1943 and assigned the duty of' 

taking colored prisoners, Private Morley D. Rideau and Private Clarence 

D~ Gibson to th& colored mess hall for their meals; that he used a.jeep 

as the means. of conveyance; that he received injuries in the vicinity of 

the mess·ball; and that he died as a result of said injuries (R. 19; 


. Pros. Ex- 7)• : 

r• From the mess hall Private Heimbach was taken to the hospital (R;.. 50). 
By 'Written stipulation it was agreed that captain Siegfried H • .,Br.s3,uer, 
Medical Corps, if present, would testify, under oath that he was the 
medi.cal officer on dutyat the Lake Charles A;rirry- Air Field Station 
Hospital· on 25 April 1943 'When Pri\rate Ralph s. Heimbach., a guard, was 
brought 'there for treatment at 61.30 a.m. The guard was in a moribund. 
state, ,and in a coma as the result of a fractured skull. He died at · 
lls08 a.m. and in captain Brauer1s opinion the death was the.result of 

· the skull fracture and the resultant intercranial hemotthage. From the 
· appearance of the ,round on the skull he was further· of the opinion that the 
wo~ and .fracture were caused by a. blow from a blunt instrument (R. 48; 

· Pros. Ex. 9). captain Robert W. Worden, Medical Corps, on:e~.of the 
officers 'Who perfonned the autopsy, testified that no man could recover 
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fran the results ot the injuries received by the deceased because the 
disjointure ot the vital· centers and the great pressure caused by the 
amount ot hemorrhage .under ~ deceased 1s brain made it. impossible tor 
lite to continue. In the opinion ot all three officers 'Who made the 
examination, the injuries had been caused by a .f'a:irl.y heavy blow ot 
a plunt 'instrument (R. 53). 

A certificate ot death showing that Private Heimbach died in the 
Station Hospital, Army Air Base, Lake Charles, Louisiana,· at llsOO a.m. 
on 25 A.prll 1943 and a _qerti.f'icate of post mortem examination o.f' his . 
body made at Hixon•s Funeral Home, Lake Charles, Louisiana at 3:15. p.m. 
on the sam~ date were admitted in evidence without objection· (R. 51,. 52; 
Pros. Exs. lO and ll). The cause or .death s~t .forth in the death cer­
ti.ticate iss 11Basal skull fracture ldth intracranial hemorrhage." The · 
post mortem report related findings of a 2½ inch laceration of the scalp 
running p-osterior and downward, located 3 inches abo-..e and l inch posteri ­
or to ·the.. ear. The original wound had ragged edges as though made by a 
blunt instrument. Tmre was a fracture of the ·parietal, temporal and • . 

· . 'sphenoid bones on the left side. The dura was traumatically ruptured~ , 
some of the temporal lobe or the brain was exuding and the entire sub- ­
durai space. was filled 111.th blood. 

After. fleeing the scene, as above related, the accused and Rideau 
continued to run for some time in ~ direction of Lake Charles, passing 

,,. 	 through a.railroad yard (R. lll). Two railroad employees, though unable 

to identify the accused at the trial, saw two. colored men, corresponding 

in. size with Rideau and the accused, in the railroad yards at the time 

in question (R. 6o-6J., 64-68). Ole of the w.i tnesses testified that the 

smaller one of !,he two men carried a gun (R. 60) but i::he ~ther 1Ci.tness., 

although he saw the larger one carrying an object, could not say it was 

a gun (R. 64, 65). 


Rideau maintained that his actions in accompanying the accused in 
the escape were involuntary because the accused had possession of the gun 
and Rideau was ai'raid o! him (R. 112, 123, 124, 125); furthermore, he 
had told the accused that he (Rideau) was to be released fran the guard 
house on 25 APril 1943 am sent back to his post (R. 114). · 

Arriving at the yard of a high school the escaped prisoners then 
changed clothes. The accused had put on two suits of civilian clothing 
that morning and he now took off a brown shirt and a two-tone jacket 
which he made Rideau put on in place of some of the clothes he was 
wearing. The accused then had on a white shirt and a brown hat (R. 112, 
125, 131). 

Shortly thereai'ter Rideau managed to elude the accused by slipping 
awa:y between two buildings ('". 112, 124). Subsequently the accused 
api::eared alone at ~he ,home o! his uncle and aunt, Charlie and Elvira 
Hickmon, in Lalce Charles, Louisiana, in the evening of 25 April 1943. 
Only the uncle was there men the accused artived at about 9 p.m. (R. 69). · 
Hickmon, who had heard of the murder at Lake Charles Army Afr Field 
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(R. 77) entered into conversation with the accused during which he asked, 
him whether he was one of. the boys who was sought for the murder to which 
the accused answered "Yes 11 • When asked why he had done it., he replied 
"I was mistreated so I knocked him down". The uncle reproved him for 
having done wrong and said he could do nothing for him (R. 69., 72). At 
that time the accused was dressed· in bro?IIl trousers., a blue shirt and 
a blue jumper (R. 72., 75) and had a pistol stuck in his belt l'lhich he 
said he had taken from the man he knocked down (R. 73). Some time later 
the aunt., who had been to church and heard about the murder., arrived and 

. 	said: ,"Lawd., Clarence., the soldiers vrere all gathered aro:und the church 
' looking for two escaped prisoners" and the accused admitted 11I'm one of 
· the boysn. She then told him she couldn1t help him and said.he.would 

have to get out of the h?u~e.,lihereupon the accused left (R. 78). 

At about 10 or 11 a..m. on the morning of 26 April 1943 the accused 
came to the home of F.ev. James J. Davis in Lake Charles., wearing a pair 

· 	of brown trousers ·and a bluish shirt and carrying a bulging object 
which "looked like a. revolver" in his be_lt. He req~sted Rev. Davis 
to take him., by automobile., to· Leesville., Louisiana., so he could catch 
a bus there to Weirgate., Texas., because Uthe J.!PJjr:were after him"• This., 
Rev. Davis declined to do., telling the accused to 11get away from there" 
and sla.rrnn:i.ng the .door. After the accused disappeared., Rev. Davis 'in­
formed a policeman of the circumstances (R. 81, 82). 

On 8 January 1945 the accused was· placed in confinement in the Post 
Prison at the, Presidio of San Francisco., California (R. 9; Pros. Ex. 4). 

On l4 February 1945 Second Lieutenant Hugh M. Neisler., Jr• ., Base 
Claims and Assistant Legal Officer at take Charles Arrrry Air Field., 
Louisiana., 'Who -was the investigating officer, obtained a statement from 
the accused.· Before doing so he read and explained to the accused the 
24th and the 70th Articles of War and paragraph 35a of the Manual for · · 
Courts-Martial. ·He went into detail in his explanation., point by point, 
of tbe accused• s rights., using a check list and going over some matters 

. several times for a period of about thirty to forty-five minutes. He 
particularly advised him that alJY statement he mieht make could be used 
against him. After the accused expressed a desire to make a statement.· 
Lieutenant Neisler again read Article of War 24 to him and the accused · 
then admitted that he understood his rights a:nd had no further questions 
on the matter (R. 83-85., 100). Private Frances M. Hardesty, the steno­
grapher who was present during this interview and who took down the 
accused• s statement, was present in the courtroom (R. 90, 93). 

The accused elected to testify regarding the circumstances sur­
rounding the making of his statement. He stated that he had been in 
solitary confinement in a cell in the guard house for a period of two 
or three· weeks ,before he was interviewed. On _the first day he was· 
confined., Sergeant Daidone had.knocked him around pretty badly and he 
was chained down when Lieutenant Neisler came to see him. He. admitted· 

' 	 that the -lieutenant ~ad 11 the Article of War" to him but did it so 
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· rapidly that he did not 11completely11 understand him. but failed to tell 
· him so. The officer told him his statement "would be for or against 

(:him), too" and that it would be 11 to his advantage 11 • He· did not say 
that it could be used age.:::.nst him in court. · Accordingly, the accused . 
thought that maldng a statement would help him. ' He further aamitted, 
however, that on 27 February 1945 when Lieutenant Neisler visited him 
a second time~ he signed anot.her statement :i.n which he aclmowledged · · 
that he had read the statement made on 14 February 1945 iri its entirety, 
that it· was absolutely true and correct and that vmen asked 'Whether · 
there vas anything further which he wished to add he had answered "No, 
that•s all". rie stated that he had gone through the 9th grade in• . 
school and spent most of his time in writing love stories· of 'Which he 
had sold ~wo for·publication during the past two years (R. 93-99). 

'Upon cross-examination Lieutenant Neisler testified that the cell 
in which the' accused was confined would accannarlate approximately 15 or 
20 men in double bunks and that ·accused was chained vii.th a l inch 

· chain 6 feet long attached to his ankle (R. 88). He denied having told 
the accused that a statement would be to his advantage or that it would 
make things easier for him (R. 89). 

. . 

Sergeant John F. Daidone, prison Sergeant o£ the.Lake Charles A:nrzy' 
Air Field Guard House, testified that the accused was confined therein 
on 9· February 1945; that he. had never been in solitary confinement while 
there and that no one ever mistreated him during his confinement. The 
reason the accused was chained was because· the guard house personnel 
were ~aldng all necessary precautions {R. 104,-105) • 

• The ·st~tement made by the accused on 14 February 1945 was admitted 
in.evidence over objection by the defense (R. 84, 91, 101, 102; Pros. 
Ex.· 13). The accused's supplementary statement made on· 27 February 
1945 was admitted in evidence without objection (R. 142; Pros. Ex. 14). 

'· The substance of the accused• s · first statement as it ·relates to the 
offenses of which he was found guilty, is as follows (references being 
to pages of the statement) s · 

·· On or about.11 April 1943 he yras confined in the guard house at 
Lake . Charles Army Air Field, Louisiana (p. 2). While there he. met 
another prisoner by the name_ of Morley Rideau on 24 .April 1943 {p. 4). 
Rideau complained about mistreatment by the military police and stated 
he was going to escape. He sugeested to the accused that, 'When they 
were being escorted by the guard, he would lie down and make believe 
he was sick at which time the accused should hit the guard and take .his 
pistol as he was leaning dolVll to see 'What was the matter with Rideau 
·(p. 5, 11). The accused demurred and said it might turn out bad because 
nthe. guard might die or something11 ; 1?ut Rideau kept "talldng him into 
it11 • On the preceding night Rideau had pointed ou-t an. iron pipe to the 
accused vmen they went to mess and told him he could hit the guard with 
it. The pipe was about 8 inches long, l¼ inches around, and it was · 
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near t~ door to the mess hall (p. 10). Rideau further assured the 
'accused that. his father had sane money vdlich Rideau would get and they 
would go to Ne.w Yc;,rk vdlere he Jmew a lot o:f' people (p. 6).

. . . . .. . ~ 

On' the JDext morning (25 .April 1943} the guard came to take them to 
mess. The accused 198.s ·c1ad in brown pants with a blue coat and a brown 
civilian hat and brown cinlian .shoes• (p.· 7) but he had on an extl"§ pair 
of' pants. and an extra shii-t; (p. 14). Rideau wore o.D. pants and a 
fatigue coat and hat 'With civilian. shoes (p. ?). They rode'to mess 
in a. jeep, Ridea11 riding up !ront with the guard and the accused in 
back (p. · 8). 'When they le.rt the jeep. they proceeded to the mes~ hall 
Rideau going first., the.n the accused .followed b'J the guard (pp. 8, 9). 
As they reached the door to the mess hall the accused saw the iron pipe 
just 'Where it had been on the night vdlen Rideau pointed it out to hilll 
(p. 10). It was only about 6 inches from the walk vdlere it jo~d the 
mess hall door so that he could easily reach down and pick it up. 

. ' . . 

· Jtist;as Rideau was ne~ the dqor he fell ,down grabbing· his 
stomach and. groaned. The guard moved forward, . stooped over and asked 
him what was the matter, The accused also stooped down to see what 
was wrong~ Rideau, however~ kept loold.ng up and mak:1 ng motions to hit 
the guard. Then, in the accused• s own words s · 

"•••I must have picked up the pipe but I didn1t pick 
it· up sudden. Rideau stopped his groaning ana.·made motions 
for me to hit the.guard, but.I studied over it. ·r didn't 
lmow l'Jba.t to do•••I.just couldn1 t feel what Tras going o~. · 
It was like a fainting spell. I couldn1t catch myself to 
act· like Rideau told me to. I still· can1 t remember it 
yet•••I remember picking up the pipe. I '\'18.S standing loold.ng· 
down at ltl.deau and this guard and thatt s · where I was studying, 
and. he kept· making me signs_ to· hit him••••\llhen I was holding 
the pipe I was trying to think; I cantt -just remember raising 
up xey- hand to hit the guard•• ~.BUt I can1 t remember hitting 
the guard. 'l'he last thing I remember I had the pipe in '!!f'J 

hand•••" (pp. 12, 1.3). · 

n•••!"reached f"or the pipe.: I had·it in my hand•••In my left 
hand•••I picked the pipe up. I did not hold it to strike with, · 
just held it in my hand,and that is when I was think:ing·and 
went through a fainting spell•••When I had the pipe in my hand 
that• s ill I can reri:lem~r. , Then 'When I remember again I was 
running•••n (p._ 19). · · ' 

He admitted that Rideau could not have reached up and hit the ~ on · 
the back of his head because he was on his side (p. l.3) and he did . 
not see the guard lying on the ground (p. 19). 

· Suddenly he found himsel.f running. Rideau had grabbed the guard's 
gun and .was coming behind him. They ran across a field. 'When Rideau . 

. got tired of' carrying the· gun he handed it to the accused. After a 
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'While the accused became faint and said he was going to give himself 
up but Rideau chided him and he .. continued running (p. 13). They then 
entered railroad yards· beyond the field, where Rideau climbed under a 
box car on a siding when he ·saw military policemen.. coming down the 
street. After leaving the railroad yard the accused returned the gun 
to Rideau and they later climbed a fence into a high school yard l'lhere 
they changed clothes.· He took off one of his extra outfits which 
Ride~u then put qn, throwing his· uniforn away in a bush. The gun was 
the~ lying on the ground (p. 14) •. Neither one even threatened the 
other w-lth the gun~ . · 

At this point they parted, Rideau going one way and the accused 
another, taking the gun. The accused then proceeded to the house of 
Dan Franklin in Lake Charles and later to the house of his aunt, Mrs. 
Elvira Hickson (sic) where he saw his uncle, who asked what he was doing 
'With the gun which was stuck in his belt, and accused told him a boy gave· 
it to him. The uncle had heard· something about "the brea_kn and kept· 
telling the accused that he; (the accused) was involved. The accused, 
ho-wever, ·"didn•t give'him no stories on that "• Later his aunt arrived 
but he did not· tell his uncle or his aunt that he had hit the guard. 
He then left and went down the street to a church 'Wbe re he spent the 
night (R. 15, 16). 'fhe next morning he asked nthe preacherll to. drive 
him to Leesville but was told that the car was broken down. The accused 
still had the ·gun stuck in his belt under his· shirt. .He then went to 
the home of sane woman where he stayed until he saw some military 
police coming, when he ran out of the ·yard after hiding the gun under­
neath some plants in the woman• s yard. After going to a pool room 
for a'Wh:ile he soon after caught a bus for Leesville (p. 17). 

From Leesville,·Louisiana,- over a period of three months, he went 
to Chicago, Illinois, St.· Louis, and Kansas City, Missouri, Denver, 
Colorado, Ogden, Utah and Sacramento, Oakland,, and Hollywood, California, 
-wearing civilian clothes· az:id engaging in civilian employment in several 
places (pp. 2, 3, 4, 18). He had learned of the death of the guard by 
reading a newspaper on his way frbm Leesville to Chicago (p. ·18). 

on 5 January 1945 he 11 turned himself in11 to the milltary police in 

Qakland, California (p. 18). 


Sergeant Daidone, in addition to other testimony hereinbe.fore 
set forth, stated that he assisted in a search for the escaped prisoners 
shortly after the homicide. After questioning some people in Lake 
Charles he ,vas informed by a colored woman that there was a gun in her. 
garden. The gun, whi.ch v.as a Colt 45 revolver, was found in the place 

.indlcated and taken to the guard-house (R. 106, 107). 

Upon cross-examination, Morley Rideau denied that he had ever 

agreed with the accused to simulate illness while being escorted by 

the guard in order that the accused would be enabled to hit the guard 

with a pipe or that he did, on 25 Mril 1943, fall down to the ground 
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and complain of pains (R. 127) or that he had told his father or his 

brother-ln-l~w that he had cramps on that date (R. 128, 1.30). He did,,'. 

ho?.ever, achnit that he saw his brothel'-in-law on Tuesday and his father . 

on 1~~esday, following the crime, and 'that in a fonner trial both the 

father and brother-in-law had testified that he (Rideau) had told.them 

that he had bad cramps on the morning of 25 April 1943 (R. 129, 1.30). 


. . ' 
A certified extract copy of the morning report of Post Prison 

'casual l)etachment, Presidio or· San Francisco., California for S ~anua:rj. 
1945 was submitted in evidence. Thereon it is shown that the accused 
was confined to said prison on said date (R. 9; Pros. EX.· 4). 

Photographs of the cement sidewalk at the mess hall 'Where the 
homcid~· occurred, purporting to show blood.spots thereon, 'Which 
photographs were taken on 25 April 1943, were admitted in evidence(R, 19­
22; Pros. Ex. 8). . 

For the purpose of saving time, expense and the ·.t.rouble · of formal.· 

proof the following facts were stipulated as true. and· susceptible of 

proof .by competent evidenc~; 


. , 
on 29 April 1943 the Provost Marshal of Lake. 

Charles Almy Air Field delivered an iron pipe alleged 
to have been the assault weapon to a chemist employed 
by the Bureau of Identification, Department of State 
Police, .state of Louisiana. Said pipe measured. . · 
approximately 18 1/8 inches- in length· and l 7/?, inches 
in dian£ter. By the use of Benzedi'in~, Teichmann' s . 
and Precipitins·tests, human blood was found in quantity 
upon said pipe (R. 59; Pros. Ex. 12)._ · 

4. Evidence for the defense, briefly su:rranarized, is as follows 1 
. / 

. . . ,,,:· . . 
General Courl,;;.Yar:bial Order No. 488, Headquarte·rs Third Air . 

Force, Tampa, Florida, 9 September 1943 was admitted in evidence (R. 143; 
Def. Ex. A.). Herein it appears that Private Morley )~:deau was charged 
with desertion on 8 April 1943 and escape from confinement, murder an4 

desertion on 25 April 1943. He·pleaded not guilty to all- Charges and 

Specifications, was found guilty of absence without leave, escape from 

confinement, desertion and murder and was sentenced to be dishonorably' 

discharged, to forfeit all pay and allowances and to be confined for 

life. . The re.vieldng authority disapproved the findings of guilty as to 

murder, suspended the dishonorable discharge and approved only a period 

of 10 years confinement at hard labor. ' 


It ms stipulated and agreed that if P~vate Charles D~ HUll was 
present in court ha would testify.that he was,on duty as Charge 0£ 
QU.arters on the night of 24-25 April 1943. At 6:15 a.m. on the morning 
of 25 April 1943 it was his duty to waken the 913th QUarterma.ster ·platoon• 

....At that time he heard a noise on the cement pavement outside. As lie 
looked out of the window he saw two men running "in ·open ranks", by which 
he meant none to.the far left and one to the far right",· As he went 
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Qutside, between the mess hall and the barracks, he heard someone 
· yell '"Get' the guard, the ambulance and the Officer of the Day; this 
man is d_;yingn. Thereupon he turned about, called up the Officer of the 
Day, the Corporal of the Guard and sent for an ambulance (R. 144, 14'/). 

A certificate.of birth registration, Hississippi State Board of 

Health, Jackson, Mississippi, showing that the accused was born on 7 

August 1924, was.admitted in evidence (R. 145; Def. Ex. B). 


The accused, having been infonned of his rights, elected to make 

an unsworn statement through his Counsel as follows: 


n ••.• The accused contends throughout that the escape was 
planned and suggested by Rideau, ,who; the accused states, 
was rather a cool character and the leader type of man who 
had audaciously planned it and got him in on the execution 
of it. He then proceeded to Lake Charles, Louisiana, right 
after the escape. He denies completely forcing Rideau to go 
with him and contends that Rideau had the gun nearly all of 
the time from the time they left, but that they were together.· 
He went to Lake Charles, from there he traveled to Chicago, 
Saint Louis, San Francisco - he wandered about the country 
from April the 26th until he turned himself in on 5 January 
1945 in San Francisco. He t~rned himself in because he 
realized he was implicated and wanted by the· government. He 
desired to straighten himself out vri.th the law and settle it. 
He is willing to take 'Whatever punislunent is meted out to him. 
He feels he is not to blame. He ms lead into it by Private 
Rideau. While he was· absent from military control, during the 
t"Wentymonths subsequent to the 25th of April 1943, the accused 
was in nd,trouble 'whatsoever. He worked at various jobs and 
re~ived good pay for them. He was well liked and had~ 
friends. He was active in church and social affairs. He had · 
no trouble with the police. At the.time of the alleged offense, 
the accused states that he was eighteen years and approximately 
seven or eight months old, his birth day being August the. 7th 
1924. He was confined after being apprehended in San Francisco 
and questioned· by the Bu..'r'eau of Identification on Tm.at he calls_ 
the •hot seat'~ He did not read the statement he made then. 
He says ·he made one statement there and another one later in 
Oakland, California, and he was not particulariy _aware o:f any 

· difference in that type 0£ statement and th'e one he .made to Lieu­
tenant Neisler. He denies he- was completely aware of his rights 
'When Lieutenant Neisl~r explained them to him. The accused 
states that there were several irregularities in the statement 
after it was written up, but that he did n9t understand it when 
he signed it, nor did not read it completely.when he signed it. 
He was not completely aware of his rights; ••• 11 (R. 146). 

5. The accused is charged with murder in that he did, at Lake 
Charles Anny .lir Field, Lake Charles, Louisiana, on or about 25 April 
1943, with malice. aforethought willfully, deliberately, :feloniously 
and unlawfully, and with premeditation, ld.J.l Private Ralph s. Heimbach, 
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'lo 	 member of t.he 961st ·ouard Squadron. 

Yurder is t}le uplawful killing of a human being with malioe afore­
thought and. ttunlaw.ful."; within the terms of this definition, means ' 

. 'Without l~al justification or excuse~ A homicide done in the proper, 
perf'ormance of a legal duty is justifiable and one which is the result 
0£ an accident or.misadventure in doing a lawful. act in a lawf'Ul manner, 
or 11hich is done in self-defense or a sudden affray, is excusable; and · 
no homicide committed in .such manner is deemed to be unlawful. {par. 148!, 
MCM -1928) •. As w.Ul be seen, no elemen'\; of leg~ justification or excuse 
arises upon Qll.examiriation 0£ the record of trial in this case· and no 
consideration need be given to these pri.n~ipJe~ of defense in the 
discussion of the evidence. 

·' 
. Mal,ia( does· not- necessarily mean hatred or personal ill-will toward 

the person killed, ·nor an actual intent to take his life, or even to 
take anyone's life.. The use of the word "aforethought" does not mean 
that the malice must exist for a:cy particular time before the commission 
of the. act or that the intention to kill must have previously existed. 
It is sufficient' that it exist at the time the a.ct is conmdtted. More­
over,, maiioe ~a:rorethought may exist when the act is unpremeditated. It 
may mean a:cyone or more of the following states of mind preceding or 
coexisting with the act or omission by which death is causeds {l) An · 
!ntention to cause the death of, or. grievous bodily harm to, a:cy person; 
"llhether such person is the person actually lp.lled or not (except 'When 
death is inflicted in the heat of a sudden ~ssion, caused by adequate 
provqcation); · (2) Knowledge that the a.ct Vihich· causes dea.~, 'Will probably 
cause the dea~ oi, or grievous bodily' harm· to,· any person, whether such 

, 	 person is the person actually killed or not,; although such lmowledge ­
is accompanied by indifference 'Whether death or grievous bodily harm is 
caused or not or by a wish that it may not be caused; and (3) !ntent~ to 
camnit a.rr:r feloey (Idem). ·· · . · 

Furthermore, it is settl.ed law that ii' death is caused by a will.ful 
.	act,· the natural tendency of whlch is to cause death or great bodily · 
hann, the homicide is murder unless justifiable or excusabd.e,. or reduced 
to manslaughter by extenuating circumstances. In such case an intent · 
to kill or inflict great bodily hann will be implied as a matter of 1.aw; 
and without inquiry into the actual intent, on the principle that a ·. 
man .is to be presumed to have intended the natural and probable conse­
quences of hiiLvoluntary acts. In accordance with this principle; the 
will.f'ul. use of a deadly ""3apon upon another 'Without justification, excuse 

, 	or extenuating circumstances is universally recognized as showing malice· 
(Clark ancl Marshal, Law or. Crimes, 4th Edition, .par. 241 !. and£). Th'lli]I, 
if a man strikes another with a deadly weapon, or inflicts grievous · 
bodily injury upoJ} him,. or does any act '\'lhich is likely to cause death; 
and death results, he is presumed to have intended to kill him (Miller, 
Criminal Law, par. 88, b). ·, 

. ' 

The evidence in t,his case leaves no doubt as to the propriety of 
the findings. The accused an<;!. one llorley Rideau were prisoners in the 
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stockade at Lake Charles A:rm'7 A.ir Field, Louisiana, on Saturday,. 24 

J.pril 1943. By the accused's own admissiomJ it is evident that they had 

planned to escape by overcoming the guard while they 11ere being escorted 

to their meals. This Rideau denied but the unique circUll!Stances under 

which the homicide was perpetrated leaves no question 0£ the truth of 

most 0£ the story related by the accused. 


· Private Ralph s. Heimbach was the guard who took them to and from 

mess on the evening 0£ 24 April 194.'.3. a_nd, according to the accused, both 

he and Rideau noticed a piece 0£ •iron pipe, approximately 18 inches long 

and l½ inches in diameter, in the vicinity 0£ the door to the· mess hall. 

The evidence shows that this pipe was customarily used ·to prop the door 


·men it was -open. Upon their return from mess on Saturday evening Rideau 
suggested a plan ~reby he would feign illness just as they would reach 
the mess hall door.' and, while he fell to the ground in apparent pain 
and the guard stooped over to give him aid, ·the accused should seize 
the pipe and strike the guard with it and tat<a .his pistol, whereupon 
they "M>uld escape. · · ' . - . . . 

On the .following day, which was Easter, Private Heimbach took both 
the accused and Rideau to the mess hall, and .the ensuing trageey Tra.s 
enacted exactly as planned. As soon as the trio reached the door, Rideau 
£ell to the pavement groaning, the guard stooped over him, the accused 
picked up the pipe and felled the guard with a blow on the hea<3:. There­
upon the accused seized the guard1 s pistol and both he and Rideau escaped~ 
The guard was mortally wounded and died within about .five hours because 
of a fractured skull and resultant brain hemorrhage. According· to 
expert medical opinion no·man could continue to live with such injuries 
as the guard had suffered. ' 

The extra-judicial statement of the· accused would alone be amply 

sufficient to support the findings. Its admission in evidence was 


· strenuously opposed.by defense counsel on the ground that it was not a 
voluntary statement. A careful exam1=nation of all the evidence relating 
to the circumstances under which it was made leads to the conclusion 
that its ac:Jmission was proper. 

· The stenographer who was present at the time the statement was made 

was present at the trial and available to the defense to impeach the 

testimony of the investigating officer but was not called as a witness • 
. 

· However, disregarding~ the statement, there is abundant ·independent· 
_evidence of the guilt.of the accused. ·As soon as they·had fled the scene, 
the conspirators ran through a railroad yard·where two railrqad employees 
observed two colored men, one carrying a gun, at about the time when it 
was shown the two prisoners had escaped. Some time thereafter the accused 
and Rideau parted and the accused ~nt to the home of. an uncle and aunt. 
He admitted to his uncle who had heard of the murder, that he was cine · 
of the men who was sough{ by'the military: police for the murder and that 
he had knocked the guard dovm and. taken his pistol because he had been 
mistreated. To his aunt he admitted that he was one of the escaped 
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·men being sought by the military police. He was then a :nned vr2. th a pistol• 
The next morning he was seen, still carrying vm.at appeared to be a pistol., 
by Rev. Davis to whom he admitted that he was being sought by the police. 

·	and who refused to transport him to Leesville by automobile. Thereafter 
the accused went to the home of some woman in Lal"..e Charles· until he was 
in danger of apprehension., when he hid the gun in the yar.d., 'Where it -was 
l::i.ter found., and then fled. From this point he travelled west until he 
reachad caJ.ifoi-nia. Nothing more was heard or him until he cazne under 

"military control at the Presidio of San Francisco on 8 January 1945. 

· Meamvhile Rideau had surrendered and was tried and convicted of· 

escape, absence without leave, desertion and the murder of the guard,. 

a1though the findings of guilt as to the murder were _disapproved, and 

he was sentenced to confinenent at hard labor for ten years on 9 Sep:t;ember 

1943. 

The corroborations evident in a compansion of the testimony of the 

accused and Rideau, who. testified at the trial of the accused, and an 

examination of the evidence given by the uncle, the aunt, the minister and 

a sergeant ·who found the gun .in the ye.rd where the accused said he hid 

it,· together with the facts and circumstances surrounding the homicide 

established by other witnesses, leaves no reasonable doubt whatever of 

the guilt.of the accused on the charges of escape, murder and the ensuing 

desertion. - · 


Any extended discussion of the facts and the law applicable thereto 

is· unnecessary. It is abundantly evident that the assault on the guard 

was willfully, deliberately and maliciously planned by both prisoners and 

was brutally executed by the accused under circumstances which clearly 

demons'trated a· wicked and depraved heart and mind and fully supplied ­
every element of the crime of.murder. Proof of_ the escape and of the 

intent. to desert is too obvious to require comment. 


6. In Specification i of Charge I tl1e accused was charged with 

desertion at Fort Huachuca, Arizona, from 12 October 1942 until his 

apprehension at New Iberia, Louisiana on 11 April 1943. The evidence 

adduced in support of these allegations was amply sufficient to have · 

justified an inference of the intent of the accused to remain absent 

permanently and thus would have supported a finding of guilty as to this 

Specification. It is apparent from the finding that the court must have 

resolved the matter in favor of the accused when he was found guilty 

of absence without leave for this period. Since the accused had, pleaded 

guilty to absence without leave during the period alleged, in violation 

of Article of War 61 and then pleaded in bar because of the statute of 

limitations the court should have sustained the plea in bar rather than 

acquit the accused by a finding of not guilty. 


7. It is noted that, although there was no issue as to th~ sanity 
of the accused raised either prior to or at the trial; a report of a boa.hi ­
of officers who were directed. to ex.amine ' the accused, accompanies the 
record of trial. It discloses that,· after examination of the ·accused 
·continuously from 10 to 14 March 1945, it is the opinion of the board 

that the accused was at the time of the alleged offenses so far free fr~ 
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r.iental defe·ct, disease or deranget'lent ~s to be able, concerning the 
particular acts charged, to distinguish right from wrong and adhere to 

the right; that at the time of the exafllination he had the mental capacity 

to understand the nature of the court-martial proceedin6s and intelli ­

gently to conduct or to cooperate i:u. his defense; and, not heing then 
insane, th&t no hospitalization is necessary.· 

8. The charge sheet discloses that the accused is 24 years of age 

but a birth c'm'tificate introduced at the trial shows that he was born 


.. on 7 	August 1924. He enlisted. at Fort Huachuca, Arizona, on 13 February 
1941 and has had no prior service. He has no dependents. 

9. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors in,juriously affecting the 
substantial richts of accused were comrriitted during the trial. In the 
opinion of the Board of R"view the record of trial is legally sufficient 
to support the findings and sentence as approved by the reviewing authority 
and ·to warrant confinnation of the sentence. A sentence of either death 
or imprisonment for life is mandatory upon conviction of a violation of Article 
of War_ 92, and a sentence of death is authorized for violation of Article 
of W'ar 58 in time of war. 

~,/.·~~JR·.~ Judge Advocate 

~geAdvoca~ 

On [eavs 	 Judge Advocate 
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SPJGQ - CM 281135 	 1st Ind 

Hq !SF., JAGO, washington 25., D. C. JUL 9 1945 
I 

TOs The Secretary of war · 

1. Herewith transmitted for the action of the President. are the 
record of trial and :the opinion of the Boa.rd of Reviev, :in the case 
of Private Clarence D. Gibson (1802.3.334)., attached Squadron C, 332d 
.Arley' Ajr Forces Base Unit, Combat Crew Training Section, Lake Charles 
Army Air Field.,. IJike Charles, Louisiana. 

' 2. I concur in the opinicn of the Board of. Review that the record 
or trial is legally sufficient to support the findings of guilty and 
the sentence and to warrant confirmaticn of the sentence. The murder­
ous assa'J.lt upon the guard ms deliberately.planned and coldly executed •. · 
The likelihood that it would result in the guard's death ms fully 
realized by the accused. The violence employed was such as to render 
death of the victim inevitable. I recommend that the sentence to be 
shot to death 1d th musketry be ccnfinned and carried into execution. 

J. Consideration has been given .to the follow:ing letters, attached 
hereto, l'drl.ch have been referred to The Judge Advocate Generals letter~ 
from Mr'. and ?lrs. Willie w. Gibson., parents of t:r..o accused, addressed 
to the President of the United States, to Honorable Sheridan Downey., 
United States Sl3nate, and, to Hcncxrable Hiram Johnson, United States 
Senate, each dated 3 May 1945; letters from Miss A. B. Williams., New 
Orleans, Louisiaria, former school teacher of the accused, addressed to. 
the President of the United States and to Honorable Allen J. Ellender., 
United States Senate, each dated 11 M3.y 1945. 

4. Inclosed are a draft of a letter for your signature transmit­
ting the record to the President for his action, and a fonn of Executive 
action designed ·to carry the above recommerrlation into effect, should 
such acticn meet with approval. · 

-~ 
C!. • ~,;;a.o-.---o--, 

8 	Incls MYROO C. CP-A.'¼ER 
l - Record of trial Maj or Genera1 
2 - Dft 1tr for sig S/w The Judge Advocate General 
3 - li'orm of action 
4 - Ltr fr Mc-. & Mrs. Gibson· 

to the President, 3 M3.y 45 ( Sentence ordered executed. QClr) ~081 

S - Ltr fr Mr. & Mrs. Gibson . 211U& 194'). · 
to Sen. Downey, 3 Jay 45 

6 - Ltr fr Mr. & Mrs. ·Gibson 
to Sen. Johnson, 3 May 45 

7 - Ltr fr Miss A. B. Williams 
to the President, 11 Mly 45 

8 - Ltr fr Miss A. B. Williams 
to Sen. Ellender, 11 May 45 

http:l'drl.ch
http:assa'J.lt


(61) 

WAR DEPARTMENT. 

J.rmy- Service Forces 


In the Office ot The Judge Advocate General 

Washington, D. c. 


SPJGH-CM 28ll64 
2 9 JUN 1945 

UNITED STATES EIGHTH SERVICE COMMAND 

J.Rm SERVICE, FORCES 


v. l 

l 

Trial by G.C.M., convened at 
First Lieutenant LUTHER S. Camp Polk, Louisiana, 1 and 
GARTRELL, JR. (0-501672), ll :t&i;r 1945. Dismissal and 

·Medical Corps. total forfeitures. 

OPINION of the BOARD OF REVIEW 
TAPPY, GIJJBRELL and TREVETHAN, Judge Advocates 

1. · The Board of Review has examined,the record ot trial in the 
case ot the officer named.above and submits this, its opinion, to/The 
Judge Advocate General. · · · 

2. The accused was tried upon the following Charges and Specifi•. 
cations• ' . 

CHARGE Ia Violation ot the 63rd Article of War. 
I 

Speoif'ication 11 In that First Lieutenant Luther s. Gartrell, Jr., 
m., Detachment ot Patients, 1880th Service Command Unit, 
Regional Hospital, Camp Polk, Louisiana, did, at Regional 
Hospital, Camp Polk, Louisiana, on or about 3 April 1945, 
behave himself with disrespect toward Major John s. Tracy, 
W, his superior officer, by saying to hims ''Why in the 
hell aren't you overseas? I don't give a damn what they 
do to me. I guess you must be a Jew brown-noser, otherwise 
;rou would not be in the front office with the Colonel, 11 or . 
words to,that ettect. 

Specification 21 (Finding of not guilty). 

CHARGE II1 Violation or''the- 64th Article of War. 

Speci!'ications In that First Lieutenant Luther s. Gartrell, Jr., 
***,did, at Regional Hospital, Camp Polk, Louisiana, on. 

or about 3 April 1945, ofter violence against Major Johns. 
Tracy, MJ, his superior offioer, who was then in the execution 
of his office, ·in that he, the said First Lieutenant Luther s. 
Gartrell, Jr., did grab the said Major Tracy on the neck with 
his hands. · 
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CHARGE 	 III: Violation of the 69th Article of War. 
· (Withdrawn by direction of appoint,ing authority). 

Specification: (Withdrawn by direction or appointing authority). 

CHARGE 	 IV: Violation or the 96th Article or War. 

Specification li' In that First Lieutenant Luther s. Gartrell, Jr.,
* * *, was, at Regional Hospital, Camp Polk, Louisiana, on 

· or about .J April 1945, disorder~ in quarters. 

Specification 2: (Defense's motion for finding of not guilty 
granted by court, R. 89). 

Specification Ja In that First Lieutenant Luther S. Gartrell, -Jr.~
* * *, was, at Leesville, Louisiana, on or about 30 March 
1945, in a public place, to-wit, National Coffee Shop, 
disorderly while in uniform. 

He pleaded not guilty to all Charges and Specifications, was found not 

guilty·ot Specification 2, Charge I and, upon motion of defense counsel, 

not guilty of Specification 2, Charge IV, and was foqnd guilty of all 

other Charges and Specifications upon which he was tried. Evidence was 

introduced of one previous conviction for being disorderly in camp and 

for striking a sentinel in the execution of his duty for which accused 

was sentenced to forfeit $50 or his pay per month for three months. In 

the present cate he was sentenced to dismissal and total forfeitures. 

The reviewing authority approved the sentence and forwarded the record 

of trial for action under Article of War 48. 


J. The evidence introduced by the prosecution is hereinafter sum­

marized in chronological order under appropriate headings indicating the 

Charges and Specifications to which particular evidence is pertinent. 


a. Charge IV, Specification 3: 

On 30 March 1945, accused, dressed in proper uniform and ac­

companied by a young lady, apparently his wife, visited the National 

Coffee Shop, Leesville, Louisiana. The coffee shop was well filled with 

customers at the time, most of them being servicemen and their wives. 

Accused's companion objected when an inexperienced waitress served her a 

portion of eggs which had not been prepared as ordered and accused oom­

_menced to curse the waitress. Another waitress approached accused, asked 
him to refrain from swearing in the presence of the other patrons and in­
formed him that she would have the order correctly filled. •As the waitress 
walked from accused's table, he cursed her in a loud voice saying in effect, 
"God damn you, you get the order right. YouJre here making all kinds of 
money and we're in the service." Customers at two br three ·or the nearby. 
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· tables the~eupon arose and left the coffee shop (R. ·8-14, 16). During 

his meal accused continued audibly to express his sentiments about the 

restaurant's. service. Finally, when the manager of the coffee shop 

heard two soldiers deliberating whether or not to "start something" 

with accused, he phoned for the military police and eventually two. 

members thereof' arrived accompanied by a city policeman (R. 14-17). 


As the police entered the establishment, one of the military 

policemen heard accused, who was seated some fifteen yards away, 11 God . 

damn this and God damn that" ·(R. cJ, 30). They approached accused who 

arose from his seat. -As accused made motion as if to strike a blow at 

the city policeman one of the military police grasped his arm. (R. 30). 

Accused then in a loud voice made a remark to the effect that a "God 

damn son-of-a-bitch Greek from New York came down here and made all the 

money." Thereafter accused left the coffee shop accompanied by the 

military police (R. 20 1 21, 23, 26, 3d). . · ·. : · 


b. Charge ·I, Specification 1; Charge II, Specification; and 

Charge IV, Specification 11 


About 2030 hours on .'.3 April 1945, several hours after the 

evening meal had been concluded, Major John s. Tracy, who was the 

Administrative Officer of the Day at the Regional Hospital, Camp Polk, 

Louisiana, visited Ward 27 of the hospital and there saw accused who 

requested a serving ot eggs (R•.22). When told he could have none _ 

accused protested that it lieutenant colonels c.ould obtain them he. saw 

no reason he-shouldn't have them. Major Tracy then told accused to 

leave Ward, Z1 which contained sick patients and to proceed to Ward .31 · 

where he belonged. As accused departed he asked Maj or Tracy, "Vfhy'. the 

hell aren't you overseas" and, after remarking that 1'We have apparentl7 

a little Jew-loving southern Colonel up in the front office too", he 

next stated to the major ".You must be a Jew brown-noser or you wouldn't 

be up there with him" (R• .'.34). Shortly after 2200 hours when lights .. 

were supposed to be extinguished, Major Tracy found accused in Ward 31 

with the lights on and the radio "going tull blast." W~en asked by 

the major to turn ott both the lights and the radio accused refused· so . 

to do and informed the major that the latter "wasn't big enough to turn 

them off." Major Tracy then called for the military police and informed 

accused he was to be moved to Ward 38 which was generally used as a 

detention ward for mental cases (R• .'.35, 68). · , · 


Accused at first refused to be transferred and stretched himself 
. upon his bed but when about a half dozen military policemen entered the 

ward he arose stating "Well you've got me" and proceeded to Ward .'.38 (R. 35). 
· 	 En route he remarked to one of the military policemen that he would go 

with an enlisted man but not with "that God damn Major" (R. 74). As they 
reached Ward .'.38 accused called MlJor Tracy "Colonel Dennison's stooge" .or 
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11 old Dennison's stooge. 11 Major Tracy was executive officer at the 
hospital and served directly under Colonel Dennison (R. 57, 61, 65). · 
Accused also made a threatening gesture toward the major but was pre• 
vented by .the military police from doing more than strike the major 
lightly on the neck. As he entered Ward 38 accused continued to abuse 
the major stating, "Well, Tracy, there will be a day" (R. 35, 57, 65, . 

, 66, 70,.76, 80, 83, 85). Accused had the odor of alcohol on his breath, 
his speech was sligntly slurred and although intoxicated he was able to 
walk straight and recognize people (R. 37, 38, (;JJ, 61, '68, 70). 

After accused had been phced in Ward 38 he _commenced shouting 
for water and cigarettes and when told he could have neither he blamed 
"that God damn Tracy" for so ordering. He then began to belabor the 
door with his feet and thereafter intentionall;t ignited the mattress 
with bis cigarette lighter causin~ the military police to bring a fire 

. extinguisher into play (R0 58, 71). Major Tracy was summoned and as he 
entered Ward 38 he observed that the blanket on accused's bed was burned, 
the mattress cover torn and the bedding and the room soaked with water. 
Accused was then given a sedative by Maj~r Tracy. (R. 36). 

On cross-examination Major Tracy denied that he ever told ac­
cused's wife he was·going to make an example of her husband but admitted 
that he did,say that accused was as mean an individual as ever he had 
encountered (R. 43). · 

/+. ~The. -defense introduced evidence to show that accused .commenced 
-drinking :i.n-__the hospital during the late afternoon of 3 April 1945 and 
that during the._period from 2030 to 2230 hours he was in a highly intoxi­
cated condition {R~ 90, 95, 96, 100; Def. Exs. D-1, D-2). After accused 
had been removed from Ward 31 to \'Iard 38, the ward boy discovered a quart 
bottle about one third full or rum near the bed accused had occupied in 
Ward 31 (R. 92). Second Lieutenan~ Mae Dotson, Army Nurse Corps, was· in 
Ward 38 about 2200 hours on the night in question. - She saw .the military 
police intercept accused as he sought to strike Major Tracy and heard 
accused curse the major calling him a "Jew son-or-a-bitch" or words to 
that effect (R. 97, 98). While accused was being conducted f'romWard 31 
to Ward 38 he passed Major Lee E. Waters whom he had known for about a 
month and although accused was looking at Major Waters as the latter · 
spoke to him, accused made no reply (R•. 99). 

Accused's wife testified.that· on 4 April 1945 she visited Major 
Tracy who in.f'ormed her that·the accused was the meanest man he had ever · 
met and that an example was to be made of him and charges preferred which 
could result in a prison sentence as well as loss of his medical license. 

Aft,er accused's rights bad been explained to him he elected 
to testify under oath and he gave the following sworn testinioey. He· · 
stated that he was 31 yearo of age, married and a medical doctor and 
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that after completing his studies at the University ot Arkansas he · 
served his interneship at the United States Naval Hospital, Washington, 
D. C. "(R. 104). He entered military service on 12 November 1942 and 

served in England for a~proximately five months. · 


With reference to the episode in the National Coffee Shop, 
··accused testified that·after consuming a couple of drinks, he and his 

wife ordered a me~l and that his wife objected to improperly prepared 
eggs which were served to her. The waitress appeared reluctant to· 
correct the situation so accused told his wife she ndght as well eat · 
the "damn eggs", stating that such service could be expected from a 
"damn place like this -- because they're making the money and we 1re 
getting'.,a very small salary in the army. n He denied a ttenipting to 
strike any of the police who were eventually called to the shop (R. 105, 
ro~. . . . . 

. As ..to events transpiring on 3 April 1945, accused testified 

he commenced drinking a rum mixture about 1630 hours that day and missed 

s t1pper. He remembered that he became hungry later in the evening but 

did not remember that any officer sought to quiet him or that he used 

any disrespectful language toward or sought to strike any superior of­

ficer. ·He had only a vague recollection of struggling with someone and 

awoke the next morning to find h~elf "under bars" (R. 106, 10?). · 


On cross-examination he admitted that at the National Coffee 
Shop he probaM1 used .the language- "God damned eggs" and "God damn 
Greeks" (R. 108). He denied any recollection of having seen Major 
Tracy or·the military police on the evening of 3 April 1945 and when 
confronted with·a contrary statement he made·to the investigating officer 
he explained that he prepared the statement from what others told him and 
not from his own knowledge (R. 108, 109). 

5. The evidence cl~arly demonstrates that accused was disorderly' . 
in uni.form on 30 March 1945 while in a public restaurant as alleged in 
Charge IV, Specification 3. He loudly cursed and abused a ·waitress and 
the establishment in general to such an extent that several pitrons J1eated 
near his table le.ft the restaurant·while two enlisted men debated whether· 
or not to use physical force upon him. His vulgar language and belligerent 
behavior in the presence of the police climaxed his course of censurable 
conduct. The evidence sustains the findings of guilty of that Charge and 
Specification.

,) 
· 

The evidence also-shows that on 3 April 1945 accused behaved 
most disrespectfully toward Major Tracy who was officer .of the day in the 
station hospital where accused was located, using vulgar and contemptuous 
language to indicate his disdain of his superior officer. The record 

. sustains the findings of guilty of Charge I and its Specification 1. 

--. Not only did accused malign Major Tracy but he also offered 

violence against him by attempting to strike him and was only prevented 
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trom doing worse than lightly tap the major's neck or shoulder because 
his blow was intercepted by an enlisted military policeman. It appears 
that Major Tracy was _placing accused in a status of confinement at the' 
time the violence wa~ offered. Even if the proposed confinement were 

·beyond the power of. .Llajor Tracy to or.der, that fact constitutes no 
excuse or defense for the violence accused offered his superior officer 
(ACM, 1928, par. 139§). The evidence !'ully suppo:rts the f'indings, ot . 
guilty of Charge II and its Specification. · 

• In addition to the use of disrespectful language and violence 
toward Major Tracy, accused also was disorderly ill his quarters in the 
hospital when he refused to extinguish tbe lights and turn off the radio 
as requested and when he tore his bedding ape.rt and set fire to it after 
battering the doo~ with. his feet. Evidence of such conduct .fullq sustains 
the findings C?f ~ilty of Charge 'IV, Specification l. 

Accused's defense for his conduct in the hospital on 2 April 1945 
was that he was· so drunk he knew not what he was doing. Although he bad 
been drinking,· there is a conflict in the evidence as to whether he was 
as .drunk as he claimed. · It was for the court as a fact finding body to 
resolve that conflict and we believe it reached the correct conclusion. 
The prosecution's evidence revealed that accused knew where he was, that 
he recognized Major Tracy whom he addressed by name and that he also was 
well aware of the presence of the military police as they conducted him 
from one ward' to another. Aey' person so conversant with his surroundings 
and the identity ot those about him was not so drunk as to have no knowl­
edge of what· he. was doing. 

6•. On 13 June 1945, a re.presentative for United States Senator 
J. William Fulbright appeared before the Board ot Review and urged that 
the resignation for the good ot the service submitted by accused be ac­
cepted. Consideration)1as also been given to a letter dated 11 June 1945 
from A. G. Meehan, attorney at law, Stuttgart, Ar~nsas; a copy- of which 
was forwarded to this office by United States Senator John L •.McClellan 
and in which Mr. Meehan also urged that accused's resignation be accepted. 

7. Accused is married and is 31 years of age. War Department 
records show that he attended college at the University of Arkansas · 
for 2½ years and thereafter attended the School of Med:J.cine at that 
university for 4 years graduating with an MD degree. · From July 1940 
to July 1941 he interned at the Arkansas State Hospital, Little Rock, 
Arkansas, and from July 1941 to July 1942 he served as acting assistant 
surgeon at the United States Naval Hospital, Bethesda, Maryland. On 
23 October 1942 he was appointed a · first lieutenant in the Medical 
Corps, Army of the United States. On 5 January 1944, while stationed 
in England accused was tried by general court-martial and found guilty 
or being disorderly in camp and of. striking a sentinel in the execu~ion 

. 6 
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or his duty1 both in violation of Article or War 96, and was sentenced 
to forfeit i50 ot his pay per month for J months, the sentence being 
approved by the reviewing authority on 11 February 1944. He was subse­
quently examined by an Officer Disposition Board at Walter Reed General 
Hospital and on 17 March 1944 the Board convened., reported its findings · 
an4 recommended that accused be nreturned to duty with a view to 
reclassification procedure. n The Surgeon General cono,irred in this 
recommendation. After psychiatric examination of accused it was reported 
on 7 April 1945 that "his misbehavior and maladjustment are the evidencea 
ot an underlying psychoneurotic disturbance" and his condition was diag­
nosed as "Pysclioneurosis., mixed type, severe." On 21 L!ay 1945, subsequent 
to his presen~ trial, accused submitted his resignation for the good or 
the service. No final action has been taken thereon. 

8. The court wa·s legally constitu~d and had jurisdiction of the 
person and the of'fenses~ No err.ors injuriously affecting the substantial 
rights ot the accused were committed during the trial. In the opinion ot 
the Board· of' Review the record or trial is legally sufficient to s·upport 
the findings or guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction or a violation or Article 

· or War 63, 64 or 96. 

~""'1M Jg % ·, Judge Advocate 

ft,1; /!L-0= ft /,,.½£b-.iu' , Judge Advocate· 

~ , J~ge .advocate 
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SPJGH-CM 281164 1st Ind 

Hq ASF, JAGO, "Washington 25, D. c. JUL 6 1945 

TOs - The Secretary or· War 

1. · Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record or trial 
and the opinion or the<B.oard or Review in the case of- First Lieu­

. tenant Luther S; Gart,rell/ Jr. (0-501672), Medical ·corps. 

2. ··Upon trial,by general court-martial this officer was found 
guilty or behaving h!mselt.with disrespect toward his superior officer, 
in violation or Article of' War 63 (Chg. I, Spec. 1), or offering vio-. 
lence against his superior officer, in violation of Article of rlar 64 .. 

· (Chg. II, Spec.);· of being disorderly in his quarters in a station 
- hospital, and or being disorderly while in uniform in a public restaurant, 
· · both in violation of Article of War 96 (Chg. IV, Specs. 1, 3). He was 

sentenced to dismissal and· total forfeitures. The reviewµig authority 
approved the sentence and forwarded· the record of trial for actio·n under 
Article ·of War 4~. . .1 · • 

. · -'·· .3. . A summary- of the ey.idence may ·be found in the accompanying 
opinion of the Board of. Review .• · The Board is of the opinion that the 
record of trial is legally siµ'ficient to support the findings or guilty 
and the sentence and to warra~t confirmation of the sentence. · I concur' 
in that opinion. About· 8:30 p.m. on the evening of. J ·April 1945, ac­
cused, a medical officer~ who had been engaged in drinking alcohoUc 
liquor and had missed the evening meal as a consequence asked Major 
John.S •. Tracy, executive officer of the Regional Hospital, for a serving 
of eggs._and was told he could have none. 'Thereafter he asked the major 
"Why the bell aren't you overseas" and then, after remarking that the 

.- _commanding officer of' the hospital was "a little Jew-loving southern : 
· Coloneln next stated to Major Tracy "You. must be .a Jew brown-noser or 

··· 	 you wouldn't· be up there ·with liim" (Chg. I, Spec. 1) •. Later, accused· 
refused to extinguish his light and silence.his radio when proper~ 
requested'so to do by Major Tracy who then ordered accused's transfer· 
to_another_ward. While en route to the ward accused attempted to· 
strike Major. Tracy but his blow was deflected when military police 
interfered (Chg. II, Spec.). Accused bad origina~ refused to.ao- . 
company Major Traer to the other ward after the radio and light ;lncident, 

. and o~ the arrival of. the military police persuaded ·him_ to change his· 
mihd.: After be arrived at his new quarters he evidenced his dislike tor 
them by battering on the door and by tearing his bedding apart and 

·. intentionall1 igniting it causing the military poli¢e to bring a tire-,. - · 
. ,, · extinguisher into play (Chg.,rv, Spec. l). Several'days earlier, on· :"-'J, 

30 March 1945,, accused had.loudly cursed a waitre~s and the service .. ........ 

',· 	... _,

' .,.:. ...: 
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he was receiving in a public restaurant to such an extent that other . 
patrons left the establishment and two enlisted men.deliberated whether 
or not physically to assail him. He continued his loud vulgarity until 
conducted from the restaurant by military police.having in the meanwhile 
threatened to strike a city policeman (Chg. IV, Spec.' 3)~ 

In January 1944 while serving with the Medical Corps in England, 
accused was convicted by general court-martial for being disorderly in 
camp and for striking a sentinel in the execution of his duty, in vio­
lation of Article of War 96, and was sentenced to forfeit $50 or his 
pay per month for three months. He was thereafter returned to the . 
United States-and two clllOnths later, in March 1944, was examined by a 
Board ot Officers convened at Walter Reed General Hospital which found 
no psychotic or neurotic disortler and recommended that he be returned 
to. duty "with a view to reclassification" because his "personal and 
previous work record" was such that the Board opined "he would be unable 
to go for any extended period of time without being involved in some sort 
or scrape." Accused was later subjected to psychiatric examination at 
the Regional· Hospital., Camp Polk., Louisiana., in April 1945 and the exam­
ining officers reported that his aggressive, rebellious nature indicated 
a psychoneurotic disturbance. When accused applied for his commission in 
1942 he did·not complain of any nervous disorder nor was any such condition 
foun.d to,exist by the examining officers. · · 

. 4. On l3 June 1945 a representative for United States Senator 
J. Willia:m']ulbright appeared before the Board of Review and on 20 June 
1945 conferred _with me., on.both occasions urging that the :z:esignation 
for the good of the service submitted by accused be accepted. Consider­
ation has been given to the lnclosed letter dated 11 June 1945 from 
.A.. G. Meehan., attorney at law, Stu\tgart., Arkansas, a copy or which 
was forwarded to this office by United. States Senator John L. McClellan 
and in which it was urged that accused'~ resignation for the good of the 
service be accepted. Conslderation'has a+Sb been given to the inclosed 
letter from the accused dated 8 June 1945, to the letter from Congress­
man W. F. Norrell, dated 15 June 1945, to the letter of Senator J. V/llliam 
Fulbright., dated 21 June 1945 and inclosures forwarded therewith, to 
the letter of Congressman V{ilbur D. Mills., dated 22 June 1945., to the 
letter of Senator Albert B. Chandler, dated 25 June 1945 and to tqe 
letter of Congressman Oren Harris, dated 25 June 1945. 

I recommend that the sentence be confirmed but that the for­
feitures be remitted and 'that the sentence as thus modified be carried 
into execution. 

9 
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. , _5.,_ ·Inolosed is a form or action designed to carry into ef'feo,t 
the foregoing recommendation, should such recommendation.meet with your· 
approval. · · 

\ '· . 9 Incls , 
1. Record of' trial 
2. 	I.tr ;rr Sen McClellan 
'. 11. Jun. 45 w/inol ' 

~--~~ ·. 
() 	 ~.. 

MYRON C. CR.f.LU · . 
Major·General 
The Judge Advocate General 

- · 3. Ltr"'fr accused 8 Jun 45 
4. Ltr f'r Cong Norrell 15 Jun 45 · 
5. Ltr f'r Sen Fulbright 21 Jun 45 w/incls­

. 6~ Ltr f'r Cong Mills 22 Jun 45 

7 ~ Ltr f'r Sen Chandler 25 Jun: 45 

$~ Ltr fr Cong Harris 25 Jun 45 

9. FQrm of action. 

( Sent.ence co~~ bit !or!eitures_ remitted. QCMJ 346, 21 Jaly' 1945) • 

• 
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WAR DEPAR'DWlr 

J;r,q Serrioe Forou 
In the Qttioe ot ~ .b!ge A.dTooat• General 

lfuhington, D. c. , 

SPJGlt • CK 281171 
t 7, JUN li(S 

U Jl I T E D S T'A ! E 8 ~ .ARMY J.IR FORC§ 
CENTRAL ft.?IJJG 1'.RUBI?iG COWAJ!) 

Te ) 
) 1'r11.i by G. C. Jf. a CODTened at; 

SeooDd Lieutenazrt; .llm)U) 

S. C.A.SE (0-693624), .Air 
) 
) 

San lla.root UTq Air F1e14, Sall 
Maroo•, Tena, 18 lfia7 194S. 

Corp.,. ) Diamiual. 

---------------~-------------
OPIIIOif ot the BOilD OF REVIElr 
LYON, HEPBURN and )l)!SB, .lbdge .A4Tooatet 

1. · 1'be Board ot Ben.Ml' hat uamined the. record ot trial in the oue ~ 
the ott1oer Maecl above and aubadt• tb11, it, opinion, to the .blge .&4TOoate 
O.Unl. . 

2. '1'he aooued. wu tried upon the tollowing ChargH am Speoitioatiom 1 

CllilGB' I1 Violation ot tbe 61.t .lrtiole ot W'ar. 

Speo1t1oat1ona In tha1J Seoolld L1eutezwit ArUold. s. Cue, j1r 
Corp,, did, Arithout proper le&Ti, absent hiuolt troa hLI 
11.&tion at San »..root J.nq Air fteld., Sm lfaroo1, 1'exu, troa 
about 20 lfaroh 1945 to about 2 .April 19'6. · 

ClWUZ II1 Violatio11 ot. the 96th .lrtiole of War. 

Speoit1oat1oi:a 11 In that Seoom Lieutena.n:\ .A.nlold s. Cue, Air 
Corpe, did, at San Antonio, 1'exu, 011 or about 13 lll.roh 1H5, 
with intent to defraud, ll'rOngtully' and ur&l.~l;y u.ke am 
utter to the South !exu liational Bank, San .Antonio, 1'exu, a. 
certain oheok, in word• and t1gurea u tollowa, to wit• 

•San Karooa, hxu,__i_-_a______ 19'! lo•...!!,_ 

'Pa:r to ti. 
Order ot 

sun B1liX • tRtmt co. 
88-23' 
ll•S.A. 

7he South 1'exu National Bank 116£2. 
FlttHn Dollara - - - - - • - - - - • and oo/100 bottl&
For------- ARNOLD s. CJ.SB 

2nd tt. 6-6HH4* 

· am by' me&Aa thereof, did traudulentl7 obtaill troa the So11th 
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Texu Nationa.l Bank, San Antonio, Ten.a, Fifteen Dolla.ra 
(il5.00) la.wf'ul money or the United State,, he, the ea.id 
Lieutenant Arnold S. Ca.ae, then well knowing that he did not 
ha.Te, and not intending tha.t he ehould ha.Te, autficient funda 
in the Sta.te Ba.Dk and Trust Com.paey, · Sa.n Marco• 1 Texas, tor 
the payment ot • a.id check. 

' ?iOTEt Spe~ificationa 2 to 10 inolusiTe are identical in form 
with Specification l except u to da.te, amouut, per1on or.or• 
gt.nba.tion defrauded, and u to what he obtained, which n.ria• 
tiona a.re u toll<:111'11 

Amount Pere on Defrauded Obtained 

2 · 20 )ifaroh 1946 tio.oo 	 S • .A.• .A.. c. c. Oltioera' Me11, 
San Antonio, 'lexu Cuh 

s · 21 Jlaroh 1945 20.00 	 Nat•l Ba:clc ot Commeroe ot 
San .Anto~o, Te.xaa Cuh 

Zl l4aroh 1945 157.26 	 Alamo Dr1Terle11 Car Co., Rental 
San Antonio, Ten, ot auto 

6 23 llaroh 1945 36.00 	 ilamo.DriTerle11 C&r Co., Pa.rt rental ot 
San !.ntonio, Texu auto and ouh 

6 23 Much 19-lS 20.~ 	 Na.t'l Bank ot Commerce ot 
San Antonio, Tuu Ca.ah 

1 n March 1946 10.00 	 Ot.fioere • Me81 Fund; Fon 
Worth, fe:u.a Ca.ah 

8 U Muoh 1945 16.00 	 Mea.oham'1, Fon Worth, 
Texaa Cuh 

9 n llaroh lKS 20.00 	 Worth Rotel, Fort Worth, 
Texu 	 Ca.ah 

10 2 .April 1945 Gana Oomp&D¥, Fort Worth, 
Texas 	 l4erchand111 . 

Re ple&dtd not guilty' to and wu tound. guilty ot both Charges and &11 Spec1• 
tloa.t1om. Bo evicle:aoe wu introduced ot t.ZJ.7 prn1oua oonTicUon. · He wu 
11ntenoed. to be dia:mbud the Hrnoe. fbe reviewing authority apprOTtd the 
aentenoe &nd fonr&rded. the reoord ot trial for action under A.rtiole ot War ,a. 

z. Evidenoe for the proaeoution. 

It wu 1Upula.t1cl that froli., ~ 1942 until 18 1fa1' 1946 the acouatd 
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. 
...... oontinuoualy a. member ot tho armed tore•• of the United States a.rld 
u auch 1a aubject to military law (Pros. Ex. 1). • 

· Cha.rr I &Ild 1ta Specit1oat1on. There wa.a introduced in evidence 
without object on an extract. copy ot the morclng report of the aco'Uled'• 
militaey organbation, which aholred the a.oouaed "Dy to AWOL 0800 20 liar 
t6" (Pros. El:. 2). It wu atipulated that the acc'Uled wu apprehemed by 

· m1l1 tary authorities in uniform at Fort Worth, Texu, on 2 April 1945, and 
. on that date returned to military oontrol (R.11). · 

· CHARGE II and ita Specitioatiom. It wu stipulated that it oer• 
t&in JWled witDeana were present In court they would teati.ty that tho ao• 

· euaed did on the datea hereinafter aet torth procure either oaeh or uroha.n• 
cliH, or the rental of an autOlllobile, in exchange for ten oheob drawn by the 
aooua,d upo·n State Bank am Trust Company of Sa.n J4arco., texaa, in the amount• 
and tor thjl a um app•rizag in eaoh ot the oheoka u ut forth, u followu 

Speoitioatioii la on 3 H&roh 1945, $16.00, frca the South 
_1'ex,.1 Hatiol'lA.l Bank at San Antonio, 1'exu (Proa. Exa. 3,4:,8). 

Specification 21 on 20 M&roh 194.5, tio·.oo, from the otfioer1' 
Meu, San Antonio Aviation ·cadet ·center, San Antonio, Texu 
(Pro,. Eu. 6,7,8). 

Specitioa.tion 31 on 21 lfaroh 1945, t20.oo, trom the National 
Ba.nlc ot Commerce, San Antonio, Teu.1 (Proa. Eu. 9,10). 

Specification <l1 on 2l llaroh 1946, ~T.26, in payment ot rental 
of an automobile to the Alamo Dr1nrleH Car Comp&J2T, San 
.Antonio, ·rexa1 (Pros. ED. 11,12). 

Specification 61 on 23 llaroh 1946, $35.00, for the rental ot an 
automobile in the aum of 118.50 and oaah 1n the amount ot 
jl6.60 ~ the Alamo DriTerles1 car Comp~ (~•. Eu. 11,11,14). 

Specification 61 on 23 March 1945, i20.00, trom. the National 
Balllc _ot Com:meroe, San .Antonio, Texa, (Proa. E:u.16,16)•. 

Specit'ioa.tion 71 on U Kuoh 1946, Jl0.00, from the ott'ioer1 • 
Club, Fort Worth Anry .Air fteld (Proa. Exa. 17,18). 

Specification 81 on U March 1946, #15.oo, in payment ot mer• 
ohand1•• in the amount of jl5.00 to Meacham'•, Fort Worth, 
1'exaa (Proa. Exa. 19 am 20). 

Specification 91 on 31 liaroh 1945~ tzo.oo, from. the Worth Hotel, 
Fort Worth, !exu (.Proa. Ext. 21 and 22). 

Specification 101 on 2 April 1945, $44.40, in payment ot mer­
ohalldiae· procured trom the Gana Compa;ny-, Fort Worth, Texu 

. (Proa. w. ,3 and 24). 

3 
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All o.f'the above oheolca were deposited by the recipient• &Dd. in 

dl.W oourse presented for payment to S~ate Bank and Trut Comp~ ot San 

llarcoa • texu. P~ent wu retua ed by the latter bank aDd. the oheolca re• 

turned ,tamped, •Not sutfioient 1'w:lda to cred.1t of drawer at time thia 

checkwu presented tor payment• (Pros•. E:a. 3-24). · 


The aasi.atant cashier ot State Bank and Trust Comp&JlJ, San Marcoa, 

Ten..s, testified that aoowsed had an aooount with tl)at ban.le during lfll.roh 

and .April ot .1946, and that the balance therein in faTor of the aocu..d. on 


· the Ta.rioua dates 01' the ten ohecka aet forth above was 13 cent., and that 
the ten ohecka were all presented to the bank tor payment and ~ent wu 
ref'uied because of .i;naut.fioient tunds in the account for payment (R. 18,19J' .Pros. Elt. 26). ' 1 

The accuaecl. having been warned of hia legal right., "10luntaril7 

on 6 A.pr11 l94S aigned a. typewritten sta.tqent (Proa. E.t. 26) in which, he 

admitted. that on the nrioua da.tea alleged he gave hia oheolc either tor 


.·cuh, merch&Ildiae, or in pqaent ot automobile rental in the euma alleged., 
drawn on State Bank and frust Com.pa.ey, San Marooe, 'l'ena, at which t1a he 
did no) ha.Te aut.fioient tunda on deposit in that banlc tor the payment of 
ai,;y ot the oheob. He admitted further th&t he knew that he did not han 
1uoh tunda in the balllc and that he ht.a not linoe made :reatitution or pay• 
m.ent ot a:Ay of the oheokl. 

I 
4. 1'he aoouaecl, having been fully ad.Tiaed. ot bis right,, elected to 


remain 11lent. 


6. With reference to Charge I am it• Specitication, it wu eatabl11hed 
without contradiction by the morning report of the accuaed'• organization 
that the accused abaented himself trom. his organization without proper lea.Te 
on 20 March 1945. It wu atipula.ted that he .was ret:ur11ed to military oontrol · 
on 2 April 1945. The, evidence wu therefore legally autticient to support 1 

the findings that he was absent without lean between those dates u alleged 
in the Specification in Tiola.tion of Article or War 61. 

With reterenoe to Charge II and it• Speoit'ica.tion the eTidenoe tor 
the prosecution oonsiating ot the teatimoey by stipulation ot numeroua wit• 
ne11ea, the checka ot the aoouaed. in the amounts alleged. indica.ting 'b7 their 
indoraements tha.t they had been presented tor payment on the bank upon whi&h 
they ha.d been drawn and that payme:at wu refused beoauae ot imut.fici~ 
tum• on deposit belonging to the accuaed, the status ot the aocwsed'a aooount 
1hori12g a balance in hia ta.vor of lZ oe:ata at the time he i11ued the 'ft.rioua 
oheolcl, and the complete written oonte11ion of the acouaed., all ooncluainl7 · 
ahow tha.t the aocuaed. did on tlle datea; at th• pla.cea, and in the amount•, 
give ten ot his worthle11 check• in exchange tor' caah, merchandiae or 1erTice1, 
drawn on a bank in which he had insutfioient tunda on deposit tor the payment 
or any of them, knowing that he did J:JOt have and not intending to ha.ve autti ­

cient tunda for the purpose. It wu a. fair and reaaot1able ini"erenoe for the 
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court to find trom theu circum.st&llCea that the aoouaed intended to de­
fn.ud the persons or orga.niu.tiona tran. whom he:obtained the ca.ah, merchan­
dise, or 1ervioe. All of the elements of eaoh offense u alleged in ea.ch 
Specification wa.1 therefore proved beyond &I\Y reasonable doubt. The iuuing 
of worthless checka under such circwrustanoea constitute• a violation of 
.Article ot Wa.r 96 (CK 276765, Morri•J CM 262189, AmideeJ CM 249006, Vergara., 
32 B.R. 5). . 

6. ~a.r Department record• show tile accused to be 28 7ear1 ot age, 
married, aM the father of two ohild.ren. Re gradua.ted from high school 
and wu 1ubaequently employed for a period of one 7ea.r u a Civil Service 
carpenter. On 2 June 1942 he enlisted aa an aviation cadet and wu called 
to active duty on 7 December 1942, and upon completion of his tra.1.ning on 
30 September 19~ waa commiaaioned a second lieutenant, Air Corps, AUS. 

7. rhe court wu legally oon1-tituted and had jurild1otion onr the 
aocuud aDd of the oftenaee. No errors injuriou.aly affecting the 1ub1tan• 
ti&l right• of the aocuaed were committed during the trial. In the opinion 
of the Board of Review the r~oord. of trial ie legally 1uffioient to support 
the tindinga alJd the aentence t.nd to warrant confirmation of, the aentence. 
Dismiaaal ia authorized upon conviction of a violation of Article of War 
61 or Article of War 96. 

I 
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lat IndSPJGlC-CM 2811 n 

Bl .A.SF, JAGO, Wa.shington 25. D. C:l,',; .... :_: 1345 
TOa The Secretary of War· 

. 1. Pursuant to Executive Order No. 9666. dated :May 26. 1946, there 
a.re transmitted herewith for your action the record of' trial and the 
opinion of the Board ot Review in the case of Second lJ.eutena.nt Arnold S. 
Cue (0-693624), Air Corp,. / . 

2. Upon trial by general oourt-m&rtial this of'ticer was found . 
guilty of' absenting himself' without leave for a period of 13 days f'rom 
hil station. in violation of' Article of War 61, and of making and utter• 
ing ten worthleae ohecka· in violation of .A.rtiole of' War 96. He wu 
sentenced to be dismieeed the service. The re!1ewing authority·approved 
the sentence t.nd. forwarded the record of trial for action under Article 
of'War 48. 

. . . 
z. .A.' 1ummary of the nidenoe m&y be found in the accompanying 

•pinion of th.e Boe.rd of Review. ' I concur in the o~inion of' the Hoard 
that the recerd of' trial is legally ..uff'ioient to support the· finding, 
and the -sentence &rid to wa.rrant confirmation thereof. The •ccused 
otf'icer a.aaented himself without proper leave from hie 1tation tram 
20 lla.rch to 2 J.pril 1945 (Charge I and Specification). Over a. period 
of about two weeks he tra.ud.ulently ieeued ten worthlees check• totaling· 
t226.66 in amount·in exch&nge for ca.eh, mercha.ndi•• or aervicea (ChargeII 
and ita Specif'ioa.tiona). 1he record does not disclose that ~e ever mad.I 
restitution. Such dishonest a.Dd irresponsible conduct 1~ inconsistent 
with the qualif'ica.tiona of a.n cf_ticer of the Army of the United Sta.te, 
and warrants dismieaal. I recommend that the sentence be confirmed 
and carried into execution. . . 

4. Inoloeed is a. form of' action deaigned to carry int~ execution 

the foregoing recmmnendation, should it meet with your approval. 


. :. 

2·Incle MYRON C. CRAMER 
· 1.- Recoz.-d ot trial lfa.jor General 

2. Form of action · i'he Judge Advocate General· 

. ( Sen~ contuwd. GC~~293, 7 Jul.7 1945). 
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WAR IEPARTMENT 
ArtffJ' Service Forces 

In the O.t.f'i.ce o! The Judge .ldvocate General 
. Washington, l).C. . ' 

SPJGN-cM 28ll88 

~ :..: .J~Ji:~ tJ45 


U N,I T E D S I A TE S ) TANK DESTBOIER .CENTER 


l 
), .... ) 	 Trial by' o.c.x., connned at 

Camp Hood, Texas, 22 Kay 1945. 
· Second Lieqtenant CHARIES Dismissal and total !o~eitures. 
B. GREmE (0-1329940), 
Intant17. 

·---- ­
OPINION of the BOARD OF REVIEW' 


LIPSCWB, 01CO:tm:>R and MOB.GAN, Judge J.dvocatas 


1. The Board of Review bas examined the record ot trial 1n the 
case o! the officer named above and submits this, its opinion, to The 
Judge Advocate General; 

l ,. . . 
2. The accused was tri•d upon the following Charge. and Specifi ­

cations: · 

CHARGE: Violation of the 96th .Article of War. 

Speci.i.'ication l: In that Second Lieutenant Charles B. Greene, 
Company B, One Hundred Seventy-eighth Inf'ant17 Replace­
ment Training Battalion, Ninety-sixth Inf'ant17 Replace­
ment Training Regiment, Inf'ant17 Replacement Training 
Canter, Camp Hood, Texas, being a married man, did, at 
Belton, Texas, from on or about 5 February 1945 ~o on 
or about ~ March 1945, 'Wl'Ong!'ul.17 and unl.awfully live 
and cohabit lfi th a woman not his wife. 

Specification 2: In that Secom Lieutenant Charles B. Greene, 
Compaey B, One Hundred Seventy-eighth Infantry Replace­
ment Training Battalion, Ninety-sixth Infantry Replace­
ment Training Regiment., Infantry Replacement Training 
Center, did, at Camp Hood, Texas., on or about 22 February 
1945, with intent to deceive the Transportation Advisory 
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Committee., Camp Hood., Texas, make and deliver to said 
Transportation Advisory Conmittee a certificate and 
application for supplemental and occupational mileage 
ration., wherein he official.l.y- stated that Mabel c. 
Greene was his wife and that she lived at Belton., Texas., 
which statements were known by the said Second Lieu­
tenant Charles B. Greene to be untrue., in that Mabel 
c. Greene was not his 'Wife and in that his wire did not 
live in Belton., Texas. 

The accused pleaded not guilty to., and was found guilty of., the Charge 
and Specifications. He was sentenced to be dismissed the service and 
to forfeit all pay- am allowarr:es due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence for the prosecution shows that the accused ns 
married., on 8 June 1940., at Stratford., Connecticut., to Marion Martha 
Swi.erz. The marriage .was still in effect at the time of the alleged 
offenses., but his ld.f'e had remaine~ in Connecticut., and had never rlsited 
the state of Texas (R. 6., 7; Pros. Exs. l., :2). While stationed at Camp · 
Hood., Texas., the accused., 11on an average of three times a 118ek" during 
Februar;r and March of 1945, called on Miss Mabel Connors who resided at 
the home of :Mrs. Me~ L. Cox, 319 South Pearl Street., Belton., Texas 
(R. 101 :2,5). W.ss Oonnors., in the name of Mabel Greene, had rented an 
apartment from Mrs. cox in late,January., 1945, and., at the time, intrQ­
duced him as her husband. 'While living at the residence of Mrs. Cm:. 
over a period of about tan "Weeks, Miss Connors prepared meals for him., 
•did part ot his laundry.,• and., throughout, was regarded as his wife 
(R. 8.;.lO). Mrs. Cox described his deportment and that of Miss Connors 
as •conduct, o.t' a quiet decent married couple" (R. 12). The Officers•' 
"VOCO", Register of his regiment sh01red that on eight occasions., from 
5 Februar;r to :28 March 1945., in signing out., he gave Belton as his , 
destination and the telephone at Mrs. Coxts residence as the number· 
at "llhich he could be reached (R. 22,; Pros. Exs. 9-12., 14). On at least 
one occasion he presented Miss Connors as his wife to a fe1low o.Uicer 
(R. l3). 

The records of the Transportation .ldv.lsor;r Camnittee ~t Camp 
Hood revealed an •.Application For Supplemental And Occupational Mlloage 
Ration"., requesting gasoline 1br use in an automobile owned by •Mabe1 
c. Greene• and signed in the name of the accused., as applicant (Pros. Ex. · 
15). Attached to this application was a supplemental. letter or certifi­
cate, also signed in the n.an:e of accused., addressed to the Transportation 
Advisory Committee., Camp Hood, Texas., and purporting to supply additional 
information. The two documents., llhich were attached and stapled togetMr 
and constiblted a single instrument, stated the residence o.t' the applicant 
as 319 South Pearl Streat., Belton., and referred to.his "wife, Kabel c. 
Greene• (Pros. Ex. 16). : · 
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4. Ev.l.dence .tor the defense: Colonel John L. llcElro7, CommMding 

O.ffi.cer o.f the accused's regiment, appeared as a witneH .tor the de.tenae 

and described the accused's manner o.t performance of duty', as well as 

bis character as an officer and indiv1dual 1as •excellent• (R. 34, 3S). · 

Major William P. Jones, Commanding O!ficer o.f the. accused's battalion, 

testified that .the accused, whose conduct had been above reproach, had 

been •attentiTe to duty• and bad proved himsel.f tQ be a Ta.luable officer 

(R. 36) • . ·~ 

The accwied, a.t'ter he bad 'been advised o! bis rights with respect 
to testifying or remaining Bi.lent, took the stand in his 011D behalt and 
testified only as to Specif1.cation l o.r the Charge. He stated that he 
us married on 8 June 1940, that one child was born to the union, and that 
be ~ his 111.fe had not lived together since Septelli>er 1942. With the 
help of a layer he attempted to effect a reconciliation but ·.railed (R. 381 
39). His wife now resides in Stratford, Connecticut (R. 3"/). 

For a .tn months prior to enlis~ in the J.nrq on 7 Febru&r7 
1943 the accused lived with Mabel .A.. Connors, whom he had known for several 
years (R. 39). D1ring his basic training at Camp Lee, v1rg1.m.a. and while 
be attended Officer Candidate· School at Fort Benning, Georgia, ltl.1s Connors . 
lived and .found ~mployment in nearby towns. She rendered, fin.and.al assistance 
to the accuS'ed who, while an anlisted man, had alloted a portion of bis . 

.. _ earnings for the support of his wUe and child and tor the payment of in­
surance premiums. B;r ul'Ji?lg money which lliss Corm9rs had saved, the ac­
cused, upon completing his crurse at Fort Benning, was able to visit his 

_· child in Strat.fbrd. 
. . 
AccompB.Icying the accused when he wu trans!erred to Camp Hood, 

lt1.ss Connors rented an apar~t in nearby Belton. He introduced her 
as Mrs. Greene and· Visited her •u o.t'ten u possible, the same·as any­
other man would go down to sea hia lli.t'e• (R. 42). OVer aperiod o:t two 
and one half years he and Kiss Connors had lived together aa man. and ld.fe, 
and he loved and respected her more •as a 1d.!e than the one I have on 
hand• (R. 41). He had been unable to procure a divorce· because of the 
provision in Connecticut_ law requiring separation tor three ;years. His 
mother, who lmew o:t his relatl.onship 'With lliss Connors, had arranged tor 
legal counsel to represent him in a divorce action in his home state. It 
was expected that the decree 1F0Uld •go into et.feet• in September 1945, " .· 
1lhen he am !tiss Connors planned to be married (R. 41). · 

s. Speciil.cation 1 or the Charge alleges that the accused, "belng a 
married man, did, at Belton, Texas, trom on or about S Febru&J7 194$ to on 
or about 30 Yarch l94S, wroDgfllll1' and unlawf'ully liTe and cohabit 111th 

· a woman, not his T.Lte•. This is set .f'orth as Violative or .&rtiole ot. War 96. 

The alleged offense 18 established by compel.lillg and conclusive 
endence which, indeed, the accused made no effort to refute. In •throlling 
hiuel! o~ the Taar<:r o:t the court and telling bis stor,ytt, he made a 

,3 
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forthright statement and volJ.Inteered that the 1lllcit relationship had 
existed !or t110 aoi a bal! ,ears. There can be no. doubt that thi.a course 
o! conduct &IJlOunted to •cohabitation• 1n the strictest sense o! that word. 

. . 
In 12 BR 119 (at page 129) · the Board o:t Renn quoted with ap­

proval the follorlng definit1.ons of cohabitations ­. 

•* * • to cohabit is to live together• •. Bishop, :Marr_iage and 

. Dlvorce., 6th ed., vol. 1, sec. m . . 
· •The act or state o:t a man and woman, not married, 

,rho dwell together in the same house, behaving themselns 
as man and 111:te. 

•In statutes forbidding unlawtul cohabitation that 
term involves the idea o! habitual sexual intercourse, or , 
living together in such a wq as tp hold. out the appearanoe 
of being. husbam. and wife, and it is the scandal resul~ 

·· 	 · therefrom which const1. tutes the. mischief against which the 
statutes· are directed; * * * and proof o:t occasional acts 
of intercourse ia not sufficient; * * *'• ~er., Law 
lll.ct1.onary, Rawles .3rd revision, vol. 2, P• 1868. 

. "* * * The o!!ence ot cobs.bitation, in the sense o:t 
this statute 1s committed 1:t there is a living or dweU1ng 
together as husband and wife~ It is, inherently, a con­
tinuous offence, having duration; and not an offence con­
sisting o! a single act•. In re Snow, 120 u.s. Z74, ~1. 

The accused., with complete candor, admitted that he and lfiea 
Connors lived together as man and wife, that they were each introduced 
as the spouse o! the other, and were general.:cy, regarded as a married 
couple. Their conduct over a ten week period at Belton, Texas, was but. 
an incident of an extra-marital affair which had begun over tw years 
before at Stratford, Connecticut, prior to accused's ent:ey in the Arror. 
and had continued 'Wherever he was stationed as a member o! the Armed 
Forces. That his estranged wife maylave been unreasonable and obstinate , 
1n ref'using his overtures !or reconciliation, that he found in :MiH 
Connors a devoted and helpful companion., that they were able to live.· 
as a •quiet decent married couple• and planned, as soon as time per­
mitted, to be legally married in no way justified a course of adulterous 
conduct, which, as a .flagrant violation ot the moral am legal code, 
mani!estly constituted conduct by the accused of a nature to bring dis­
credit and disrepute upon the military service. .31 BR .326, CM 248506, 
Bloom; .35 BR .355, CM 254722, Grimstad.· The guilt of' the accused ot 
Sped.fication l is established beyond any reasonable doubt. 

6. Specification 2 o! the_ Charge alleges that the accused did, •on 
or about 22 February 1945, with intent to deceive the Transportation 


· .Adviso:ey Cosmnittee, Camp Hood, Texas, make and deliver to said * * * 
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COl!llittee a certificate and application fbr · supplemental and occupational 
mileage ra:tton, -wherein he o.tticially' stated that Kabel c. Greene waa hi•, 
wife and that she lived at Belton, Texas, which statements wen known b7 ·. 
the said..Second·Lteutenant Charles.B. Greene to be untrue, in that ».bel 
c. Greene was not his wife and 1n that h:11 111t'e did not liTe 1n Belton, 

the application and certifLcate by &OC\18ed, the court had before it an ad­

Tuas11 • This is set forth. as a violation of .Article ot War 96. 
. . 

. ll'hile no witness was. produced to attnt the actual execution ot 

mitted specimen of his handwriting and, b,y comparison, was juatUied in · 
determining 'that both: documents bore his diatinctiTe signature. Par ll6h., 
MCJI, 1928. 'When it is further considered that both the ai:plica:tton and 
certificate referred to Mabel c. Greene and gave her place ot residence 1n' · 
~elton, that .these tacts were particul.arq :within the knowledge ot accused, 
and that .the application was presented to, and acted upon by, the Transporta­
tion Advisory Committee, it seems clear that both the execution and delivc:r 

.. 	 ot the documents by accused nre established, as alleged. Since ~ in­
.tormation thus given was intended to guide the members of the Committee 
in the per:tbrmance ot a milltarr duty, the statements made were patent~ 
offi,ci.al in character and false in substance. Tha evidence is legally su.ffL­
cient to. support the .i'indi.ngs ot guilty o.t Speci.1'.i.cation 2 ot the· Charge. 

~ 7. Tbe accused is about Zl ;rears ot age and is :narried. After attending 
_public school tor eleven-years, he 1r0rked 111.th a civilian contractor and, 
jua~ prior to his entry into the A:rmr :was eapl019d by Remtngton Arms Co., 
Inc. He enlisted on .3 Februar;r 1943 am served u an J.viation Cadet trom 
l8 November 1943,to 17 April 1944•. He attended: Officer Candidate School 
at Fort Benning, Georgi.a, and was comissionad a Second'Lteutenant, Azmy' 
ot the tJnited States, on 3 Januar;r 1945. • 

... 8 • The CQll't was legall;y constituted. No errors injuriously at ­
.teoting the substantial rights o.t the accused were committed during the 
trial. The _Board o.t Review is of the opinion tlat the record ot tnal 
is legalq aut.f'ici.ent to support the fi.nd:ings ot guilt,- and the sentence 
and to ,rarrant confirmation thereof. D:tsmissal ie authorised upon con­
viction of a violation of Article of War 96. 

s 


http:offi,ci.al


(82) 


SPJGN-CM 281188 1st Ind 

Hq ASF., JAGO., Washington., D. C. JUL 4 1945 
TO& The Secretary of War 

l. Pursuant to Executive Order No. 9556., dated 26 May 1945., there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Charles 
B. Greene (0-1.329940)., Infantry. · 

2. Upon trial by general court-martial this officer was found 

guilty of wrongfully and unlawfully.,_ while. being married., living and 

cohabiting at Belton., Texas., with a woman not his wife (Spec.· l)., and 

·of falsely stating in official documents that the woman ,vith whom he 

was living was his vdfe and that she lived in Belton., Texas. (Spec. 2)., 

both in violation of: Article of War 96. He was sentenced to be dis­

missed the service and to forfeit all pay and allowances due or to 

become due. The review:ing authority approved the sentence and for­

."Warded the re.cord oi' trial for action under Article of War 48 • 

.3. · A summary of the evidence may be found in the accompanying· 

opinion oi' the Board of Review•• I· concur in the opinion of .the Board 

of Review that the record of trial is legally sufficient to support. 

the findings and sentence as approved by the reviewing authority and· 

to warrant confinnation: thereof. 


The accused was married on .8 June 1940 and one child' was born 
to.the union. He and his wife separated in September., 1942., and about 
that time he began living with one Mabel A. Connors.· After his entry 
in the army on 7 February 194.3, Miss Connors followed him and lived 

· and worked in towns near· posts where he was stationed. After receiving 
bis commission at Fort Benning, Georgia., th~ accused 1'18S transferred to 

. Camp Hood., Texas. Miss Connors., holding herself out as his wife., rented 
an apartment in nearby Belton., and the accused spent several nights each 
week with her during_ the period from 5 February 1945 to 30 March 1945. 
He candidly ad.mi tted that they had lived together as man and wife for 
over two years arid. stated that ItheY planned to be married as soon as 
he co:uld be.·· divorced from his wife• · 

. . ' . . . . . 

The accused applied to the Transportation Advisory 'Committee at 
Camp .Hood~ £or a supplemental gasoline allowance to ~nable him to 
tr~y~l by car to Belton~ In his application gnd accompanying certif ­
icate., he stated that "Mabel c. Greene" was his wife and that she lived 
in Belton., Texas. ,This statement was false. SiX. of the seven members 
of_:_the court rec~end clemency :in behalf or, :t,11e accused. 

6 




(83) 

The conduct of the accused in openly cohabitine with a woman not 
his wife for a proloneed period of time, was a flagrant violation of 
our moral and leGal code which cannot be condoned. Hovtever, in view 
of all the circ11mstances in this case, I recommend that the sentence 
be confinned, .but that the forfeitures be remitted, 9-nd that the 
sentence as thus modified be suspended during good behavior. 

5. Inclosed is a fonn of action designed to carry into execution 
the foregoing recommendation, shodd it meet with your ap1)roval • 

.~ ~, ~g,.o--·-­
2 Incle MYRON C. CP.il!ER 

l Rec of trial Major General 
2 Fonn of action The Judge Advocate General 

( Sentence con!irmed but forfeitures· remitted. As thua, ll0dU1ed 8\1.Spended 
·dur:l.ng gOOd behuior. GCJI) 'J47, 21 Juq 1945. · · · ... · · , 
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W'ARDEPARTMEm 

Army Service Forces . 
In the Office of The Ju:!ge Advocate General 

Washington, D.c. 

SPJJQ - CM .281223 	
·.16,, JUL 1S45 

UNITED STATES ) FOURTH AIR FORCE 
) 

v • . Trial by o.c.M., convened at·~ . Santa Rosa Anny Air Field, 

Second Lieutenant JAN w. ·) Santa Rosa, Cal.ifomia, 19, 

BA.JU&:RE '(0-7808:29), Air ) 2) April 1945. Eachs · Dis­

Corps, ar¥i Second Lieutenant ) missal. 

DAVID c. BRIGHAM (0-780851), ) 

An- Corps. ) 


OPlNIC!l of the BOARD OF REVIEW 
ANDREWS, BIERER and H,IDKMAN, Judge Advocates 

l. The record of trial in the case of the ofticers named above 
·. 	 has been examined by the Board of Review and the Board submits this; 
its opinion, to The Ju:!ge Advocate General. 

2. The accused me tried at comm:>n trial, by their consent, 
upon· serarate Charges and Specifications as follOW"sj 

As to Second Lieutmant Barmore a 

CHARGE1 Violaticn of the 96th Article of War. 

Specification ls In that Second Lieutenant Jan w. Barmore, 
Squadron T, 434th Army Air Forces Base Unit, did, at 
or near Sebastopol, caJ.i:tornia, . m or about -~ Mu-ch 
1945, wrongfully violate pa.ragrai:n la, Army Air Forces 
Regulation No. 60-16D, dated 2) September 1944, by-. 
operating an aircraft in a reckless manner so as to 
sidanger friendly aircraft :1n the air. 

Specifica.tion.21 In that Second Lieuienant Jan W~ ~more,' 
Squadrcn T, 434th Army Air Forces Base Unit, did, at 
or near Sebastopol, California, on or about 29 Mu-ch · 
1945., wrong.fully violate paragraph lb, Army Air Forces 
Regulatim No. 60-l6D, dated 2) September 1944, by_ 
fiying an aircraft closer than 500 .feet to other air ­
craft in .0.ight. 

As to Seo6nd Lieutenant Brigham, 

CHARGE1 Violation of the 96th Article of War. 
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Specification ls In that Second Lieutenant David c. Brigham, 
Squadron T, 434th Army Air Forces Base Unit, did 1 at or 
near Sebastopol, California, en or about 29 ~larch 1945, 
wrongfully violate paragraph la,· Army Air Forces Regula,;. 
tion No. 60-16D, dated 20 September 1944, by operating 
an aircraft :in a reckless manner so as to· endanger 
friendly aircraft :ih the air. 

Specification 2a In that Second Lieutenant David C. Brigham, 
· · :Squadron T, 434th Army Air F!K'Ces Base Unit, did, at ar 

near S.ebas.topol, California, on er about 2;) March 1945, 
-wrorigful:l.y· violate pa.ragrarb lb, Army Air Forces Regula­
tion No. 60-16D1 dated 20 September 1944,' by flying an 
aircraft clo~er than 500 feet to other aircraft :in night • 

. Each accuse<:! .plea'ded not guilty to a.rd ea.ch was found guilty of the 
· Cl.large am Specifications ·applicable to hi."!l. No evidence of previous 

convictions vas introduced. Each was sentenced to be dismissed the 
service and to pay to the United States a fine of $500. The reviewing . 
authority approved only so much of each sentence as provides for d'-8­
missal, and forwarded the record of ,trial for action .under Article of 
vVar 48. · 

J. The case for th:l 'prosecutic:n, established by competent 8'Vi­
. dance plus facts far juiicial notice, was as follows, 

'-........ Both accused wel"e members of Squadron T, 434th Army Air Forces 
Base Uhit, Santa Rosa Army Air Field, Santa Rosa, california (R. 21). 
It was orally stipulated that both accused toac off from Santa Rosa .. 
Army Air 'Field-in P-38 type aircraft on an authorized high altitude 
gunnery and "individual combat" mission at appro:xi.ma.tely lt>OO and 
landed at approximately 1800 on 29 larch 1945 (R. 19, 20; .Pros. Eics. · 
21 3). There were four planes en the night under Flight Leader 
Lieutenant Freestone, of tm "red sectioo11 (R. 21, 22). The planes· 
were silver w.l. th red sp:inners (R. 22). Number 723 was painted on 
Lieutenant Bannore I s plane and 705 on Lieutenant Brigham's (R. 22 1 23) • 
After completing the high altitude_ gunnery, the two accused "started 
individual combattt and the flight leader lost sight of thf!m about 1711) 
(R. 23, 24). Three or four minutes later Lieutenant Freestone saw 
two P-38s near a formation of Navy planes an1 assUJOOd that they -were 
the planes of the two accused (R. 'Zl 1 28). At this time they 118re 
six or seven miles away. Another flight of four P-38s was 1n the same 
vicinity but several miles away (R. 30). There was a Navy plane between . 

. the two P-38s and they were breaking away in the opposite direction 
(R. 2;)). There were twenty-four planes· in the Navy formation in a 
D.tftberry circle (R. 64), trying to maintain a distance of one hundred 
feet between planes (R. 68~ Just aa the circle started to break, a 
P-38 circled and ma.de a high "ffide run near the last plane in the forma­
tion (R. 64). · · 

2 



(87) 

The two P-38s were first observed from the Navy i'ornaticn , 
about 1730., 'Which was four or five minutes before they came near 
the forna.tion (R. 44). The two P-38s made passes or runs alon_g the 
lil'le of the Navy planes (R. 45, 1+6). They broke through the forma­
tion between the number four aixi number ftve planes at a sixty degree 
angle., passing within 150 feet of the number five plane which was 
being piloted by Lieutenant Gartland (R. ·58., 59., 60). On ~qther 
pass the P-3Ss were within three or fru.r hundred feet of the forma­
tion but did ~ot break into it. (R. 61). ·On me of the runs Lieutenant 
Crichter pulled. rlde en a tum to get the number ot the P-3S3s. "llhm 
he was about five or six hundred feet away he saw what appeared to 
him to be 1t123n ·on one plane (R. 45, 47). F.nsign Rigg, who was flying 
tail.position in the fornstion, ·sur two P-38s at appro."'.:i!na.tely the 
cen'lier of the formation. At this time one was naking a vertical roll 
(R~- 52); later he saw them pass between two planes in the forwara 
part ot the far.nation (R•. 53). One plane passed about two hundred 
feet above the formation., but they were not within five hurxired feet 

. of F.nsign Rigg• s plane (R. 55). Lieutenant Commander Smith identi ­
fi.~ the P-38s as raving red noses (R. 65). He pulled out of the 

· , 	 formation to try to get the number ot the P-38s (R. 66). While he 
was chasing one plane it turned back and "scissored" several times 
with his plane, the planes pissing llithin 50 feet of each other (R.66). 
Lieut'enant Comrra.nder Smith then observed a plane with the nuinber 705 
fiying not over ti'fO hundred feet from 'his column (R. 66) • . 

Lieutenant Freestone testified th9. t the two P-38s rejoined 
his formati6l. £ran the same direction as the Navy .formation (R. 31). 
In estiJllating the distance Qetween planes the Navy pilots use:i their' 
gun sights. Ensign Rigg said the ships had a forty-three foot ldng 
span am were "!lying on a one hundred mil"., $ich was -"four hundre:i 
an:i thirty i'eet11 (R. 55, 56). Lieutenant Gartland t_estified that they 
"had a forty-two foot wing span and a hu.rrlred mils", 'Which would be 
"about a hu.rrlred feetn (R. 59). Commsnder Smith testii'ie:i that the 
wing span was forty-cne feet and that ooe hu.rrlred mils on the gunsight 
was somewhere around one hun:fred and fifty feet (R. 68). 

Lieutenant Crichter testii'ie:i that the closest the P-38s · 
c&111:1 to the, Navy formation was about. .five hundred feet (R. 47, 49., 51). 

. ···· Colooel Waltman., the Commanding Officer of the 434th Army 
Air .Farces Base Unit., santa Rosa Army Air Field., testified that the 
only P-38 en the .field which had a nwnber 1123" on the end was nwnber 
723 (R. 35). Both of. the accused admitted to Colcnel Waltman that 
they- .found themselves in the midst of the Navy formation whiled oing 
"individual'combat"., but denied making intentional passes at the · 
formation (R. 34)~ 

While being queetione:i by Lieutenant Coicnel McGinn., the 

. ,nvestigating 01'.f'icer appointed purauant to Article of War 70., 
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Lieutenant Brigham stated thi.t he did the vertical roll and Lieutenant 
Barmore stated th9.t his plane was :involved with a Navy plane 1'hile 
he -was attempting to get any (R. 73). The two accused stated that 
they did not think they had cane within 500 feet except when Lieutenant 
Barmore was trying to get out of the Navy plane's 'V6Y (R. 73). These 
statements by the two accused were not ma.de under oath. 

4. Both accused, after being advised of their rights, elected 

to remain silent. Staff Sereeant Shane testified as to the number 

of P-38s dispa. tched out Qf Santa. Rosa Army Air Field oo. local flights 

between 1600 am 1800 on 29 Mlrch 1945 and the records showed 13 

P-38s fran the "red" section dispatched between these hours (R. 76; 


. 	Def. Ex. B). He also testified that planes in the 11red 11 section 
have red spinners (R. 77). 

5. The evidence shows that both oi' the accused were piloting 
P-38s en 29 ltl.rch 1945. They took off from Santa Rosa Army Air Field 
at approximately 1600 and landed at approximately 1800 'with two other 
P-38s. Their mission was high altitude gunnery and individual combat 
training. Both planes were silver with red spinners. Number 7Z3 
was painted on Lieutenant Bal'more's plane arrl number 705 on Lieutenant 
Brigham's plane. After the two accused took off for individual combat 
the flight leader lost sight of them but three or foo.r minutes later , 
he· saw two P-38s near a formation of Navy planes and assumed that they­

.· 	 were the planes of the accused. The formation of twenty-four Navy 
planes was in a I.uftberry circle and just as the circle started ~o 
break, a P-38 ma.de a high wide run near the la.st.plane :in the forma­
tion•. Two P-38s made passes or runs along the line of Navy planes and 
broke through the fornation between the number .four and five planes 

.. 	 at a sixty degree angle, passing within me humred and fifty feet 
of the number five plane. The two P-.38s were observed near the canter 
of the fornation, one of them making a vertical roll. One plane · . 
passed about two hundred feet above the formation, the other new 
through it. Lieutenant Commander Smith, the leader of the Navy 
.formation, left the formation to get the nuni:>ers· of the P-38s. While 
he was chas:ing one plane it turned back am 11 scissored 11 several times 
with his plane, passing within-fifty .feet. The other plane, number 
705, then passed with:in two hundred .feet.of his formation~ Lieutenant··· 
Crichter, observed 'ffhat appeared -£0 him to be the number 11123" on one 

. of the P-38s. Both P~)8s had 11red noses". The mly P-38 en the field,· 
with a number ending in 1123" was 7Z3•. The planes of the accused 
rejoined their fonnation tran the dll'ection of the Navy- :fornation. ­
The -Navy pilots estimated distance between planes with relation to 
the distance between the planes in their ·own :fonnation. The;r agreed 
that they were fiying at a distance 'of one hundred mils on their 
gunsi,ght•. They disagreed as to .the wing span o.f their. o-wn planes 
and as. to the distance covered by one hundred· mils on their gunsights. 
The·se -distances were estimated !ran one hundred feet to four hundred 

·. 	 and -thirty feet. With .tull allowranca for this disagreement, it ii, 
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clear that the Navy planes were less than five hundred feet apart 

and that the accused flew between planes in the formation. Both 

of the accused admitted to their co:n:n:lnding officer tmt while doing 

in:lividual combat tra:in:ing, they found themselves in the m.i.dst of a 

Navy formaticn. Lieutenant Brigham admitted to the investigating 


. officer th9.t he did a vertical roll and Lieatenaqt Barmore that he 
became involved w.i.th a Navy plane while trying to get away. 

The umisputed evidence supports the Specifications and the 

Charges against each accused. It shows that the F-38s, sufficiently 

identified as those piloted by the two accused, "na.de passes" at a -· 

farnation of Navy planes and flew closer than five hurxired feet to 

planes in the Navy formation. These actions constituted violations 

of paragraphs l,! and 1.!2, Army Air Forces Regulations No. 60-16D, . 

dated 20 September 1944, which provide, • 


~. 	 "No aircraft will be operated in a reckless or careless 
manner, ar so as to endanger friendly aircraft. in the 
air, or friendly aircraft, persons, or property on the 
ground." 

"No aircraft will be flown closer than 500 feet to any 
other .aircraft in .t1ight, except when two or more air ­
craft. are !Lown in duly authorized formation***•" 

' 6. Both accused des:ired 1.Bjor Druglas M. Moore, Hamilton Field, 

to represent them as counsel (R. 3, 4). On 14 April 1945, the day 

after the s~ice of the charges upcn them, both accused sent a joint 

letter to J.ajor General Parker, Colll!llanding General, Fourth Air Farce, 

requesting-that Mi.jor Moore be detailed as defense counsel in place 

of the regularly- appointed defense counsel. By second indorsement 

dated 17 April 1945 a reply was received fran ~jor General Parker, 

stating, 11:Mi.jor Douglas M. Moore is not available far this duty11 (R. 

3J Def. Ex. A). This notice was received by the accused on 18 April 

1945, the day- before the trial (R. 6). Both accused expressed at the 

trial their wish to appeal from the determination that Major Moore 


. was unavailable (R. 8). The president of the crurt notified J&l.jor 
General Parker of the appeal and received a telegraphic response .from 
him· stating that, · · 

"COMMANDING OFFIDER HAMILTON FIEID lNFCRMEm.Y (sic) STATED 
TO THIS HQS THAT MA.JOO. MOORE WAS NCYr AVAIIABLE FOO THIS 
DUTY B:&:A.USE OF A.MOUNT OF WORK AT HAMILTON FIELD AND O'IHER 
DUTIES *** ca· 4TH AF CONCURRED IN THIS D~ISION AS SET OUT 
IN 2ND nm REFERRED TO ABOVE***•" (R~ 9;. Court's Ex. A) 

Both accused then agreed, to proceed with the regularly- appointed defense 
counsel and assis~t defense ccunsel (R. 9.). 

5 
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Ar:ticle of 'Bir 17,. provid~s, ~~' 

· •The accused .shall have the right to be represented in his 
defense be.fore the coort by counsel of his ollll selection,· 

. civil counsel if he so provides,· or military 1£ such counsel 
be reascnabl7 available, otherwise by the defense counsel 
dul7 appointed for the court pursuant to Article 11;'11 · 

The M9nual for Courts-Martial; 1928, paragraph 45!,, provides1 · 
.• "'1 

. . . 

··. "Application, through the usual channels, for the detail 
,of a. person selected by the accused as military counsel may 
be made by the accused or anyone on his behalf. When. the ap­.
. 

plicaticn reaches an officer who is authorized to nake the . · 
detail and order any necessary ttavel, he will act thereon. · 
His decision is subject to revision by his immediate superior 
on·appeal by or on behalf of the accused,-" 

. In CM 207588, Lizotte, 8 ;BR 351, .358, it is stated1 

. "Article of war 17 and paragraph 45! of the J.Bnual for 
Ccnrts-M:i.rtial provide for military- counsel selected by an. 
accused only 1!' such coansel be rea.sonably available. The· 

· administrative determimtion by the War Department that the 
.military counsel selected by accused were not available for 
that duty -na.s conclusive as to availability." 

' The Lizotte case, supra, represents the present opinicn of The Judge . 
.&.dvocate General as expressed in correspondence with The Adjutant General 
(SPJGJ/1945 CoITes., l3 April 1945). . 

I 

. The accused IM.de application throug}:l ,the usual channels for 
tqe detail of Major Moore as defense counsel. Wh.En the application,· 
reached M:ljor General Parker, he notified the Comminding Officer of 
Hamilton Field of the request. This latter officer determined tl'Bt 
Mljor Moore lllls unavailable and the accused were so notified by the 
secom indorsement. The Commanding Officer of Ha.miltm Field wa.s the 
officer "authorized to make the detail and order any necessary travel.• 
~jor General Parker, as Commanding General of the Fcurth Air Force, 
in referring the request from the accused to the commanding officer· 
at lkjor Moore's station was merely acting as the comuit through which' 
the applicaticn passed in accordance with established channels for 
military correspomence. When Major General Parker, as the inmediate 
superior of the Commanding Officer of Hamilton Field, concurred in the 
decision that Major Moore lBs uravail.a.ble as evidenced by the telegram. 
to that effect, explaining the second indorsemEnt to. the application, 
the appeal was properly d:!J3posed of in accordance with pa.ragraph 45!, 
:r&ulual for Courts-Martial, 192.S •. The appeal to which the accused 
were entitled was from the Commanding Officer of Hamilton Field to 
the ComnBnding General of the' Fourth Air Farce, 'ffllO had jurisdiction 

6 
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in the ma. tter. Af'ter the action or Major General Parker on the ap- :. 
peal, both accused stated that they were satisfied to proceed with 
t~ regularly appointed defense counsel and assistant defense counsel, ­
who represented them competently throughout the trial. ' · 

An objection -.ra.s ne.de by a member of the coo.rt to the ruling 
of the law member .~that the trial carmot be. delayed because of the .. 
una~ilability or Hljor Moore; ~e. having peen determined by proper 

.authority not to be available" (R. 5). .The court was closed but upon 

be:ing reopened the action of the court was· not announced. The rights 


· of the accused were not affected by this irregularity because it us' 

, a.rter the court reopened that they appealed tl7,e question of liljor 
·, Moore's availability. . . 	 . ' 

7. CCl'lsideration has been given to a brief.filed on behalf' of 
· the :accused by Lieutenant Cola.el Frank A. Flynn~ Inactive, an:1 to, 


an affidavit submitted by Lieutenant Ccmm:e.nde:r Joseph G. Smith., United 

States Navy, which documents are attachoo to the record of trial• 


. ·s•. ·War De:i:a,rtment records show tha.t the accused, Second Lieutenant 
Jan w~ Barmore, is ~ years of age and is single. He is a native of 
California. and a resident. of Ceres, California.. He is a high school 
graduate and attended Modesto Junior College for three quarters or a 
year~ He worked from 1933 to 1943 ·on his father's farm :in Ceres., 

· californ1a.. He served in enlisted status from 14 Mly 1943 to 26 June 
· 1944, during, which ti.me he rece~ved pilot training· as an aviation 

cadet. He was commi,ssioned-a second lieutenant in the Army of the 

United States ai · 'Zl June 1944. •· · · 


. . W~ ·nei;artment records show that the accused, Second Lieutenant · 
· David c. Brigham., is ~ years or age. and is single. He is a native of 

Michigan and a resident or Rockford, llllnois. He is a· graduate or 
high school. He worked from July 1942 to April l943 as a bench .worker 
far a m':3llufacturer of aircraft and Diesel governors. He served in 
eniisted status from 3 October 1943 to 26 June 1944, during which_ time 
he received pilot training as azi aviation cadet.., He was commissioned · 
a second lieutenant in the Army of the United States on Z'1 June 1944. · 
01 16 October 1944 he was reprimanded under Article .or War i04 for 

-absenting _himself without leave .from abou:t 1700, 13 October 1944 until 
sanetime af'ter osoo, 14 October 1944, in violation or Article or war . 
61, and for ,failing to sien out in the Officers• Register when leaving 

·· 	 the post and negligently failing to complete clearance and -processing 
from his station as directed by his superior officers, in violation 
of Article· of War· 96. 

i . 

-9. · The ~ourt was -legally constituted. and had jurisdiction of ­
the ·persons and the subject natter. No errors injuriously affecting·. 

7 
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the substantial rights of the accused were committed during the trial. 
In the opinion of. the Board of Review the record of trial is legally 
sufficient, as to each accused, ~o support the findings of guilty and 
the sentence an::l to warrant confirmation of' the sentence. A. sentence 
or dismissal is authorized upon caiviction of a violation by an 
officer of .Article of War 96. 

8 
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SFJGQ - CM 281223 	 1st Ind 

Hq 	A.SF, JAGO, .Vashingtm 25, D_. c. 2 6 JUL 1945 
TOa The Secreta.ryJ-ef War 

. 1., Pursuant to Executive Order No. 9556, dated 26 11'.;r 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Bee.rd of Review in the case of Second Lieutenant 
Jan w. ·:earmore (0-7808~), Air Corps, and Second Lieu.tenant David 
c., Brigham (0-7S08-5l), Air Corps. 

. 2. Upon trial by general court-martial these officers were found 
_- gullty of wrongfully viola. ting '.Army Air Forces Regulations by opera­

ting aircraft in a reckless manner am by ilying aircraf't closer than 
five ~undred feet to other aircraf't in fiight, in violation of Article 
of War 96. Ea.ch was sentenced to be dismissed the service and to pi.y 
to the United States a fine of five hundred dollars. The reviewing, 
authority approved mly so much of each sentence as provid,ed for dis­
missal, and forwarded the record of trial for action under Article of. · 
War 48. 

J. A SUIDil'e.ry of the evidence my be fc:und in the accompi.nying 
opinion of the Board of Review. The Boa.rd is of the opinion that the 
record of trial is legally sufficient to support the f:indings and 
sentence as approved by tho reviewing authority and to l'lcl.rrant con­
firmation thereof. I concur in tlat op:!nion. 

. On 29 March 1945 both of the accused "took off" from Santa 
Rosa· .A.rmy' Air Field, Santa Rosa, California., piloting P-38s on a high 
altitude' gunnery and individual c.omba.t training mission. They 11 took 
of'ftt at approxi:na.tely 1600 and landed at approximtely 1800 111th two 

. other P-.38s. · Both planes were silver with red spinners and number 
723 was painted on Lieutenant Bannore's plane and number 705 on Lieu­
tenant Brigham's plane. The ilight leader lost sight of the planes 
of both of the accused after they comnenced irxU vi:iual combat but three 
or four minutes later he saw two P:-.33s near a formation of twenty-
four Navy planes and assumed that they were the planes piloted by 

. the two accused. fhe Navy planes were in a Luf'tberry circle and ju~ 
'as the circle started to break, a P-38 made a ·high wide run near the 
last plane in. _the form'ltion •. Then two P-38s made passes -or runs along 
the line of. Navy- planes and broke through the formation between the 
number' four and .f'.l.ve::planes at a sixty degree angle, passing within 
one hundred am fifty 'f,~t of the number five plane. The t'!o P-.38s 
were then observed neaz:~-~he center of the f'ormtioo, one of them making 

.. 	 a vertical roll. One plane passed about two humred feet abbve the 
formation and the other·flew through it. Lieutenant Commander Smith, 
the leader of the Navy,A'ormation_, left his formaticn -to get the nWli:>er 
·of the P-~~s•. -~~t_};a ros chasing one of the P-38s, it turned back 
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and it scissored", passing within fifty feet of his plane. He observed 
the number 705 on one plane and Lieutenant Grichter observed what 

·	appeared to be "12311 on the other p.;.3s. Both P-3Ss had red noses. 
The only P-38 on Santa Rosa Army air Field having a number ending in 
1123 was "72311 • The planes of the accused subsequently joined their 
formation fro:n the direction of the Navy planes. It is clear from 
the evidence that planes :in the Navy formation werE! flying le!.s than 
five hundred feet apart when the accused flew between the planes in 
the formation. Although the accused did not testify, they admitted 
to their co!lm3.nding officer that they fo.und themselves :in the midst 
of the Navy formation while doing :individual combat training·. Lieu­
tenant Brigham admitted to the investigating officer that he did a 
vertical roll· .and Ll.eutenant Barmore that he became involved with a 
Navy ·plane while trying to get a.way. Paragraphs 1! and lh, Army Air 
Force Regulations No. 60-16D, 20 September 1944, prohibit the operaticn 
of ~ircraft ttin·a reckless or careless manner, or so as to endanger 
friandly aircraft in the air11 and flying 11 closer than 500 feet to any 
other aircraft in flight 11 • The evidence shows beyond a reasonable 
doubt that the two officers violated these regulations. 

Transmitted with the record of trial is a·memorandum for The 
Judge Advocate General, dated 26 June 1945, from the Conmanding General, 
Ai-my Air Forces, signed by Lieutenant General Ira c. Eaker, Deputy 
Comr.ia.nder, Army Air Forces. It is recommended therein that in the 
case of each accused the sentence of dismissal be commuted to a for­
feiture of pay in the a~ount of $60.00 per month'for six months • 
.The following observations concerning the conduct of the accused are 
also expressed in the memorandums· 

JI do not consider the circumstances of.their offenses 
sufficiently aggravated to require the elinrlnation of subject 
officers from the service." ' 

I concur with the opinion expressed ·by the Comrranding General, 
Army Air Forces, except that I believe the sentence should include a 
reprimand.· I recommend that in the case of each accused the sentence 
as. approved by the reviewing authority be confirmed but cormnuted to 
a reprimand and a forfeiture of $60 pay per month for six months, and 
that the sentences as thus COlllI!l'J.ted be ordered executed. 

· 4. Consideratioo. has been given to the attached letter from 
Congress!lWl N. M. l.9son, dated 16 July 1945, an9 to the memorandum 
from Colonel William F. Pearson, with three inclosures, dated 16 
July 1945. 	 · · · 

. 5. · Inclosed is a farm of action designed to carry into execution 
the foregoing reco:n.11endation, should it meet with your approval. 

/ 4 	Incls MIRON C. · CRAMbR 
l - Record of trial ~jor General 
2 - Form of action The Judge Advocate General: 
3 .. Ltr fr Cong. Ma.son, 16 .July 45 
4 - Memo ·rr Col. Pea~ .~..July 45 

with 3 incl!:!. · 

·. ( ~~··as ·~proved by rerlm.4 ~t&iritr ccmfi.rmedp to each ·accw,e~bt.t ; 
· ~d to a repr1:aand and forfeitures. OCKO 388, 10'Aug 1945) • 

.-:,~' 
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WAR DEPARll.iENT· 

. A:rnu Service For,ces 
In the O!tice.of The Judge AdTocate General 

· Washington, D.c~ 

20·.J~. i~4~ 
' " 

. SPJGV-cl4 281234 

UNITED STATES ) SECOND AIR FORCE 
) I 

v. ), 
) ' 

- Trial by- o.c.M.,. convened at 
Albuquerque, New Mexico, 19 

First Lieutenant LELAND ). May- 194$. Dismissal an~ total 
G. ;BOND (o-6854)1), Air 
Corpe. 

/ 
' 

·)
) 

forfeitures. 

OPINION of the BOARD oF'REVIm 
SEUAN, MICELI· and BFJ.RnSLEY, Judge Advocates 

1. The· Board of Review has examined the record ·or trial 1n the case 
o!. the above~d officer and submits this, its""opinion, to The Judge 
Advocate Gmeral. 

. \ 

2. The ·accused was tried upon the f'ollowing Charges and Specifica­
tions~ 

- . 

CHARGE I a Violation of' the 94th .Article o! War. 


Specif'ication 11 · In that First Lieutenant Leland G. Bond, -.lir ­
Corps, Squadrcn E, 2J7th_.Army Air Forces Base 'Uni;t, did, at 
Fairmont Arrrr:, Air Field, Geneva., Nebraska, on or about ,31 
October 1943, present or cause to be presented tor approval 
and payment .a claim against·the United States by- presenting 
or causing to be presented to Second Lieutenant Joseph 
Strauss., Finance Department, Finance Officer at Fairmont .\rJq 
Air Field, Geneva, Nebraska., Class "B• Agent for Captain Don 
M. Hattan, Finance Department., an officer of the United States 
duly autborized to approve and pay- such claims, it!. the amount , 
ot $240.20 !or- services alleged to have been rendered to the 
United States by said First Lieutenant Leland G. Bond, Air 
Corps, which claim was false and fraudulent., in that said 
claim failed.to include any- deduction for a class "E" allot­
ment in the a-mount or-$,50.00 and was then known by the said 
First Lieutenant Leland G. Bond, Air Corps, to be false and 
fraudulent. · 

,- Specifications 2 to 14, bC7t:ll numbers inclusive, are in substan­
tially' the same language as Specificat;l.on 1, except; for the 
follaring I 

http:Specificat;l.on
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Date of Amount Claimed Finance Amount of Allot­
Offense on Pay Voucher Officer ment not deducted 

Spec. 2 
3 
4 

JO Nov 43 
31 Dec 43 · 
31 Jan 44 

$89.50 
240.20 
240.20 · 

1st Lt T.B. Wellwood, 
1st Lt T.B. Wellwood, 
Maj c.J. Barnes, FD 

FD 
FD 

$50.00 
50.00 
so.co 

5 (1''inding of ,not guilty) 
6 (Finding ,of not guilty) 
7 (Findi.!€ of not guilty) 
8 <Findil'€ of not guilty) 
9 

10 
11 
12 
13 
14 

(Findil' € of not guilty) 
31 July 44 165.20 
31 A~ 44 240.20 
JO Sept 44 239.50 
31 Oct 44 240.20 
30 Nov 44 276.17 

Maj C.J. Barnes, FD 
Maj C.J. Barnes, FD 
Maj C.J. Barnes, FD 
Maj C.J. Barnes, FD 
Maj C.J. Barnes, FD 

100.00 
100.00 
100.00 
100.00 

. 100.00 

CHARGE II I Violation or the 96th Article or War. 

Specification 11 Iri that First Lieutenant Leland G. Bend, Air Corps, 
Squadron E, 237th .A.nu Air Farces Base Unit, did; at Kirtlang. 
Field, Albuquerque, New Mexico, on or about 30 April 194.5, with . 
im;ent to deceive Colonel Frank Kurtz, Air Corps, officially. 
state to the said Colonel Frank Kurtz that he did on 29 April
1945 send to the Hotel Henning, Casper, Wy"oming, United States 
Money Orders for $483.11 constituting full payment of all 

, 	checks theretofore issued by said First Lieutenant Leland o. 
Bond, Air Corps, to Hotel Henning, then ~ell knowing that the 
said statement 11as untrue. 

Specification 21 · In that First Lieutenant Leland a. Bonet, Air Corps, 
Squadron E, 237th .lrntY Air Forces Base Unit, did, at Casper, 
Wyoming, on or about 17 February 1945, ·with intent to deceive 
and injure, lll"ongf'ully .and unlawfully make and utter to the 
Henning Hotel a certain check in the amount of $20.00 drawn on 
the First National Bank of Kingsport, Tennessee, and by means 
thereof did fraudulently obtain from·the said Henning Hot,el the 
sum of $20.00 in cash., he the said First Li~utenant Leland G. 
Bond then well knovri~ that he did not have and not intending 
that he should have any account with the First National Bank or 
Kingsport, Tennessee, for the payment of said check. 

' Specii'ications 3, 4, .5, 6, 7 and 9 are in substantially the same 
lmguage as_Specification 2, except !o~ the followinga , 
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Date Amount Drawee 

Spec • .3 
4 
5 

21 Feb 45 
22 Feb 45 
22 Feb 45 

$40.00 
10.00 
15.00 

1st National Bank, Kingsport, Tenn. 
1st National Bank, Kingsport, Tenn. 
1st National Bank, Kingsport, Term. 

6 
7 

24 Feb 45 
4 Mar 45 

15.00 
326.11 

1st National Bank, Kingsport, Tenn. 
1st National. Bank, Kingsport, Tenn. 

9 .3 Mar 45 40.00 Riggs National Bank, Washington,n.c. 

Specification 81 In that First Lieutenant Leland o. Bond, Air 
Corps, Squadron E, 237th Arrrrf Air Forces Base Unit, did, at 
Casper, Wyoming, on or about 28 February 1945, wrongi'ully fall 
to maintain a sufficient balance in his account in the First 
Naticnal Bank, Odessa, Texas, to cover a check which was made 
and issued to the. order of the Henning Hotel, in the amount 
of &25.00, drawn on the said First National Bank, Odessa, 
Texas. ·· 

Accused pleaded guilty to Charge I, to Specifications 1, 2, .3 and 4 of 
Charge I, to Charge II, and to Specificaticn 1 of Charge II, and not 
guilty to all of the (rt.her Specifications. The court found accused guilty­
of Charge· I, of Specifications 1, 2, .3 and 4, not guilty of Specifications
5, 6, 7, 8 and 9, and, by exceptions and substitution, guilty in the 
amount; of $50 only under Specifications 10, 11, 12, 1.3 and 14 of Charge 
I, and guilty_ of Charge II am of all the Specifications thereof. No 
evidence of p~vious convictions was introduced. He was sentenced to 
dismissal, total forfeitures and confinement at hard labor :for one year. · 

The revitwring authority approved the sentence, but 1'emitted the con­
finement, and forwarded the record of trial far action under the 48th 
Article of War • 

.3 • .Evidence. 

a. For~ Prosecution. 

By stipulation (R. 11-20) photostatic copies of accusedts pay 
vouchers for the months in question were admitted (Pros. Exs. 2, 4, 6, 
B, 20, 22, 24, ?6, 28). It was further stipulated that the copies ware 
con-eat, that the "Vtluchers were presented by accused en the dates 
charged, that the finance officer to whom each voucher was presented 
was authorized to pay and did pay to the accused the amounts respectively­

. alleged in Specifications 1, 2, .3, 4, 101 11, 12, 13 and 14 of Charge 
I (Pros. Exs• 1, .3, 5, 1~ 19, 21, 2.3~ 25, 27). 

It was stipulated (R. 20, 21; Pros. Ex. 29) that photostatic copies 
of two authorizations for allotments signed by accused (Pros. Ex• JO, 32) 
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. . 
·might be aaaitted ·1n evidence-. The !_irst allotment authorized pay­
ment of $.50 peJ" month of _accused's pq~for 6 months., beginning l August 
194) and expiring 31 · Januar.r 1944, to the First National Bank of 

Odessa, Texas, .to be placed to the credi't of accused. The second 

allotment (Pros. !x. J2) aut;horized. payment of $50 per month out o! 


· accused's pay-to Ezra.L. Bond of Kingspo·rt, Tennessee. These payments_· 
were to begin wit_h the aonth ·or July 1944, and were ~o. continue !or 

. an indefinite period. Under the stipulatia:i., -th.ere were also ad- ·. · . 
mitted in evidence a list of 14 monthly payments b,- check made- under the 
first allotment (Pros. Ex. 31), giving the dates and check numbers. and 

· a,l:tst .of !ive monthl.7 payments by check made under the second allot­
aent (PrOs. Ex. 33) giving the dates and check numbers •. The paJ]llflnts 
were made b7 the finance of.ficer, O!i'ice or Dependency Benefits, Newark, · 
New Jersey-. By' stipulation (R. 22; Pros. Ex. 34) photostatic copies 

· ot the cancelled checks (Pros. Exa. 35, )6, 37, 38, 39, 40, 41, 42, 43,
44, 45, 46, 47, 48, 49, 50, 51, S2, 53), b7 'Which such 19 monthl.7 p&J'­

' me~ta _of $.$0 were made, were received in evidence. . '. 
. . ' . ' . . 

... It 111.s also stipulated (R. 28 J Pros. Ex. 54) that Esther Macke,-, 
auditor of Hotel Henning, Casper, Wyoming, U she were present, WOllld 
testify' that, between 17 February· and 3 March 1945, accused presented 
eight checks to the Henning Hotel and obtained from the hotel on each 
occasion m911e7 in the amount or each check, that the checks nre re­
turned unpaid by th_e drawees, First National Bank or Kingsport, . 
Tennessee (with the notation •account closed•), First National Bank ot. 
-Odessa, Texas (111th the notation,. "Insufficient Funds•)~ and Riggs 
National Bank, Washington, D.c. {with the notation, "no such account•), 
that telegrams 1'8re sent to accused advisi~ that the cheeks had been 
retumed and requestir:g that- he rep&7 the amount thereof, that a tele- . 
gram was recei.Ted from accused stating that he was sending the mone7, 
but that he has never repaid tti·e amount ot these checks, or an:,- part; . 
thereof to the Henning Hotel. It was further stipulated that photo­
static· copies of the checks might w· received in evidence (R. 28).. These 
checks are in the amounts and bear the dates follolfinga $20, 17 Febru­
arr 194S (Prc)s. Ex. 55), $.30, 21 Februar,- l94S (Pros. Ex • .56), $10, 


22 Februar;y 1945 (Pros. k. S7), $1S, 22 February- 1945 (Pros. Ex. S8), 

. $1S, 24 February- l94S (Pros. Ex• .59), $.326.11, 4 March 1945 (Pros. Ex. 

60), $2S, 28 Februa.17 194S (Pros. Ex. 61), and $40, 3 February' 194S 
(Pros. Ex. 62). It was further stipulated (R • .32, Pros. ~. 6.3) that a 
certUied CCW' of the statement ot accused's account with First National 
Bade of Odessa, Texas (Pros. Ex. 64) might be received in evidence. 
From this transcript it appears that between 6 February- and 8 Uarch 1945 

-accwsed's balance did not at 8J:l7 time exceed $9.94. It ~ stipulated 
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tR. 33; Pros. Ex• 6S) that the account ar accused ns· closed en 11 October 
1944., and that. a copy of the ledger account; (Pros. Ex. 66) might be re­
ceived in erlden~e. It 11as further stipulated (R. 33J Pros. Ex. 67) , · 
accused did not have and never had an account With the Riggs National 
Bank, washingtai., D. c. 

It was further stipulated (n. 34; ~ros. h. 68) that., ii" Colonel. 
Frank Kurtz, Air Corps, were ·present, he would testify" that he was Can­
manditg Of'!icer, Kirtland Field, New Mexico, and on 3 May lSbS, it was ·· 
brougllt to his attention that· the statements contained in a letter ad­
dressed by accused to hiJD on 30 April l94S were false, in that accused 
on that date had not made &ry payments to Hotel Henning,· as stated in 
the.letter. This letter (Pros. Ex. 69) was admitted in evidence • .A.o­
cused ·stslied therein that on 29 April l94S he had sent to Hotel Henning, 
Casper, Wyoming, United States moneT orders amounting to $483.u, in 

.full payment. 

By agreement (R. 3S), a letter (Pros. Ex•.70),._addresaed on 23 April 
l94S to Colaiel Kurh bT c. c. Hamlett, cashier of t.he First National 
Banlc ar Kingsport, Tennessee, was admitted in nidence.· The writer statea 
therein that accused opened a checkiJlg account. on 10 August 1944, which ' 
was closed m ll October 1944• No other person drew against this account. 
Fer sneral months, accused was authorized bT his father, i:zra L. Bond to 
drn checks against the Ja tter•s account. This authorit7 was cancelled on 
S liq_1944 CPros. Ex. 70). 

b. For the de.tense.- _,.__~ 

Accused was last paid t·o include 31 December 1944 (a. 37). At the 
tim of the trial, he had not been paid for Janua17, February, Karch and 
April 194,. The total money so due accused was sullicient to reimburse 
the United States for all but. $3.37 .94 of accused's indebtedness (R• .38), 
after applying thereon the su.m. .of $150, which the finance officer had 
received from accused (R. 41). At the time of the trial the sum of 
$.3.37 .94 stood 1n the name of defense crunsel (R. 42) at the Western Union 
-Tel~raph Company in Albuquerque, New 1l.exi.co. It had been telegraphed by 
Ezra Bond of Kingsport, Tennessee. , 

· After hearing an explanation b7 the 1n mem'h19r o.f his rights as 
a llitness, accused made an unsworn statement (R.- 4S), to the effect that 
the checks on the First National Bank o.f Kingsport, which he presented 
to ~·. Henning Hotel to be cashed, were drawn on his .father' 1 account, 
that he had never received notice either fraa his father or·.trom the bank 
~ authcrizaticn to draw en his .tather•s account had been withdrawn, 
that his ~ather and~· had an agreement and accused ,had eve17 reason to. 
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expect the checks to go through, that he never had arq blank checks of 
the Kingsport Bank and alwqs used the checks ot another bank, and 
changed the name o! the bank! De!ense Exhibits A, B, C and D !or 
identification are checks of ·other banks so modi!ied, and drawn b7 ac­
cmed against the account d his rather. He never intended that the . 
check drawn an the Riggs National Bank should be presented to it {R.46). 
When be wrote the· check on the Odessa Bank on 28 February 194S, he be- _. 
lieved in good faith that the funds on deposit in his account were sutti- , 
cienl;. Several times he had requested a statement of his account, but 
tailed to receive it {R. 47). It was accused's intention at all times 

'to apply the maiq due to him from the Government, to the payment ot 
his debt, and that, when 1n December Major Barnes called accused to his 
ot'!ice and advised him or the amount which he· owed to the. Government, 
accused agreed· with him that. all his monthly pay checks might be with­
held, and that he should not be paid until llthe 110I1e7 awed the Govern­
ment us paid•. · ' · 

4. This record ,of trial does not appear to raise ,ah;r difficlllt 

questions of law. Although accused is to be commended_f'or entering into 

the n1D1.erous stipulations which saved the prosecution trouble and 

expense, the~• stipulations and the documentary evidence admitted in ac­

cordance therewith tend Tery strongly to establish the guilt of accused, 

as found b7 the court. ' 


We regard it as significant. that although- the accused. made an un­

sworn statement, m attempt was made therein, or otherwise, to explain 

his presentation !or approval and payment or nine pay vouchers, on 

lidch no deductions were made on account o! the allotments. The pre­

sentation of each such pay wucher was cl.earl)" an of.tense, within the 

mean1%lg and intent of' the 94th Article ot War. The !act that, at the 

time of' the trial accused was prepared to make reimbursE111ent ·to the Gov­

ernment, m:, not be regarded as excusing or justifying the frauds which 

he had colllllitted, but at most might be considered in extenuation or 

mit~ation. We f'eel that the ffidence warrants the f'inding1 of guilt7 

o.t Charge I and of' Spec:if'ications l, 2, 3, 4, 10, 11,' 12, 13 and 14 

thereUDder. ' · 


The accused likewise offered no reaaonable explanation ot the tact 
that he reporled in writing to his cClllllailding officer that inter alia he 
had paid the amount due the Hotel Henning, llhen in truth anci"'ln.tiatat 
~ tint he had nol. made restitution ot the amount obtained from the 
hotel by means of' checks, which had not been honored b;y the banka on 
which drnn. The f'indi~ of guilty of' Specification l ot Charge II and 
at Charge II would therefore appear to be sq>ported' b;r the evidence. 
The offenses charged 1n the other Specifications or Charge II

1 
inTolve the 

wr~tul obtaining of' money b7 means ot worthless checks. Aa to 
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Specifications 2j 3, 4, 5, 6 and 7, accused's defense was that he in­
. tended that the checks should be charged to hia .father'. ·account, tliat 

he was authorized to write checks against that account and was never ad­
Tiaed that the authorization had been withdrall'll. .la to the check re­
ferred to in··Specii'ication 8, accused believed his balance was autti­
c:ient. He had asked for statements, but never received a statemnt ot 
the account;. As to the check described 1n Specification 9, accused•s 
explanation was that, thrrugh an oYersight, he -failed to change the name 
ar the drawee bank, as he had intended to do. Whether he intended to 
draw the check on the bank :in Kingsport, Tennessee, or in ~es;1a, TeDs, 
was not stated. The result would have been the same in either case, 
since one bank was re.fusing to charge ·accused's checks against hie 
father's account., 111hile accused's balance in the other bank was smaller 
than the amount of the check. The def'ense interposed to each o! these 
eight Specifications was without merit, _and was properly rejected b;r the 
court in each instance. Accused had no right to issue the first six 
checks unless he knew that, absolutely and at all events, the bank would · 
charge them against his father's account. He drew these checks at his 

• 	 own peril. To obtain money on checkslla thes·e na culpably negligent, 
and in gross disregard o1' the inconvenience 'Which might be suffered by 
the pqee. Accused had the burden of showing that his conduct 1f&8 the 
result of an honest mistake not caused by- his own carelessness or 
neglect. That burden he tailed to meet (CJ( 249232, Norren, 32 B.R. 95, 
103). A mere wraigf'ul failure to maintain a sutticient balance for the 
pa;yment of the check was sutticient; to constitute the offense charged 
under each Specification. The evidence of accused's guilt o.f Speci­
fications 2, 3, 4, 5, 6, 7 and 8 or Charge II is o1' canpelling effect. 

Good intentions c~nat excus; accused (CM 228420, Smith, 16 BR 
184; CM 232592, Law, 19 BR 117; CM 240885, Holley. 26 Bif"ET; CM 228793, 
Pa'e'tersan, 16 BR 313). These decisions are grounded on the vital 
principle that an A:niv officer is chargeable with lmowledge of the condi­
tion of his bank account, and that ha is culpable ti drawing against it 
unless he knows that his balance is sufficient for the payment o.f the 
check. What has been said as to knowledge of the condition or a bank 
account might With equal logic be said as to the degree of care required 
to insure that a check be not inadvertently drawn on a bank in which the 
drawer has no account. The evidence therefore wa?Tanted the court in 
findi~ accused guilty of Specification 9, Charge II. 

5. Accused was born 1n Virginia. On 6 November 1944 he ns 22 
years of age. He is a high school graduate. He entered the milltaey 
service as an aviation cadet on 8 January 1943, and was camnissioned a 
second lieutenant on 15 July 1943, upon graduatio1;1 from t~e A.nrq Air 

,r-t;fAJ,r.'t:7 '-.. ~ .... ·-,~~(.....' 
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... 

Forces Bombardier School, Midland, Texas. on 17 October 1944 he was 
pranot.ed to the grade of first lieutenant~ 

. 6. The court was legally constituted and had jurisdiction of the
\ . . 

subject, matt6I' 'and 61' the person of accu_aed. No legal e?Tors injur­
iously affecting the substantial rights ,of accused were canmitted upon 
the trial. In the opinion of the Board of Review, the record of trial 
is legally su!ficient to support the findings of guilty and the sen­
tence, and to warrant. confirmation of the sentence.. A sentence to dis• 
missal is authorized upon vonviction of violations of the 94th an4 96th 
Articles of war. 

-~--------------·'Judge Advocate 

~i~~&~=:•=::•Si111Cw:i;ia'P1!!!!'!1i~..-z..:~:a::!~d(:!=!a::!~~P.~4k::!a~·~,--·' Judge AdVocate 
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SPJGV-CM 281234 	 1st Ind 

Hq ASF,. JAGO, Washington 25, n.c. JUN 291945 
TO& The Secretary of War 

· 1. Pursuant to 'Executive Order No. 9556, dated l~y· 26, 1945, there 

are transmitl;ed herewith for your action.the record of trial and the 

.opinion of the Board of Review in the case of First Lieutenant Leland 

G. Bo~ (o-685431), Air Carps. 	 ·.. 

2. This officer was found guilty by a general court-martial of 

present;ing to a Finance Officer for· payment nine pay vouchers, on which 

no deductions were entered on account of a monthly allotment of $SO, 


. and 	thereby obtaining in each instance monthly pay in an amount larger 
by $50 than he was entitled to receive (Specifications 'l, 2, 3, 4, 101 
11, 12, 13, 14), in violation of Article of' War 94 (Charge I)J of mak­
ing a false official statement with intent to deceive his commanding 
officer (specification 1), and of wrongfully obtaining money (Specifica­
tiona 2, 3, 4, 5, 6, 7, B, 9) by wrongfully procuring the cashing .of 
check8 signed by him, which were not' honored by the banka on which drawn, 
in violation of Article of War 96 (Charge II). He was sentenced to 
dismissal, total forfeitures,; and confinement at hard labor for one ;year. 
The reviewing authority approved the sentence, remitted the confinement, 
and forwarded the record of' tria'J. for action lmder Article of War 48. 

3. · A swmnazy of the' evidence may be found in the foregoing opin­

ion of the Board of Review. 


During the months of October, November and December 1943 and January 
1944, pursuant to 11ritten authorization by accused, an allotment of $SO 
per month of his pay was in force. For each of those months that amount 
was paid through the Office of Dependency Benefits to the First National 
Bank of Odessa, Texas, far deposit to the credit of the accused.' During 
the months of' July, August, September, October and November 1944, pur-.. 
suant to written authorization by accused, an allotment of $50 per month 
of his pay was in effect, and for each of those months that amo'lmt was · 
paid through the Office of Dependency Benefits to Ezra L. Bond of' 

· Kiflgsport, Tennessee. In certifying his pay vouchers fat' all these 
months, it was the duty of accused to note or cause to be noted the amount 
of tlut allotment as a deduction. This he did not do, and in consequence 
thereof was paid $50 more upon each of those vouchers than he was entitled 
to receive. At the time of the trial the Western Union Telegraph Compa.173' 
held, in the name of accused's counsel, the sum of $337.94, which together 
With $~50 paid by accused to the Finance Officer, plus his pay for the . 
months of January, February, March and April 1945, which he had not drawn, 
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was sufficient to reimburse the United States for this and other in­
debtedness owed the Government. Between 17 February and 3 March 1945 
accused presented to the Henning Hotel, Casper, Wyoming, and obtained 
cash upon eight checks in the amounts respectively of $20, $40, $10, 
$15, $15, $25, $326.11, and $40. Payment of all of these· checks was 
rei'used by the bank. Accused falsely stated :in writing to his Com­
manding Officer that he had paid the amount of the checks to the 
Henning Hotel. When accused so stated, restitution had not in fact 
been ma.de. 

I concur in the opinion of the Board of Review tqat the record of 
trial is legally sufficient to support the findings of guilt1 and the 
sentence, and to warrant confinnation or the sentence. · 

I reconmend that the sentence as approved and modified by the re­
viewing authority, although inadequate, be coni'irmed bub that the for­
feitures be remitted, and that the sentence as thus modified be ordered 
executed. · 

4. Inclosed is a form of action designed to carry into efi'ect the 
foregoing recommeroation, should it meet witn your approval. 

~ . 

MYRON C. CRAMER 
2 Incls 

·1 Record of trial 
Major General 
The Judge Advocate General 

2 Farm of action 

( Sentenee aa apprond b., rerl~ aut.horit7 con.firaed but for.te1turea 
read.tted. OCl&) 290, 7 Jul¥ 194S) . 

10 




WAR IEP.AR.1\tENT 
' Army Service Forces (105) 

1In the Office of The· Judge· Advocate General 
Washington, D. C. · 

r 
$J>JGH-C1.f 281243 	 - 2 2 JU~ 1945 

:UNITED STATES 	 ), Alm .AIR FORCES 
) EAS'IERN' 'IECHNICAL TRAINING CXJJMAND 
)"!• 
) Trial by o.c.v., convened at 

~cond Lieutenant MALCOll! ) Langley Field, Virginia, 21 · 
q. HENIDOD ((}~62713), 	 ) May 1945. Dismissal, total· 
Air 	Corps. - ) forfeitures and confinement 

) £or two (2) years. 

OPINION of the BOARD OF RE VIBW 
TAPPY, G.AMBIELL and TFm:VETHAN, Judge Advocates 

l. The Board of Review has examined the record of trial· in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. ­

2. The accused was tried upon the following Charges and Specifi ­

cationss 


CHARGE: Ia Violation of the 95th .Article of War 

Specifications Ih that, Second Lieutenant Malcolm G. Henwood, 
Air Corps, Squadron H, 3539th A.rmy Air Forces Base Unit 
(Technical School), did, at Langley Field, Virginia, on 

· or about 19 April 1945, knowlingly, wrongfully and without 
authority 'M::!ar the follomng ribbons, to wit, .American 
Theater of Operations, European-.A.f'rica.n-Middle Eastern 
Theatex of Operations, Asiatic-Pacific Theater of Operations, 
The Presidential Unit Citation with two bronze oak leaf · 
clusters, the Air Medal with one silver oak leaf cluster,' . 
the Distinguished Flying Cross with two oak leaf clusters, 
and the silver star, conduct unbecoming an officer and • 
gentleman. 

CHARCE IIs Violation of the 96th .Article of War. 

Specification la In that Second Lieutenant Malcolm G. Henwood, 
Air Corps, Squadron H. 3539th Army Air Forces Base Unit 
(Technical School), did, at Langley Field, ~ginia, on or 
about 1 December 1944, wrongfully, knowingly and unlawfully 
accept and retain the sum of $150.00 as aviation pay for the 
months of October and November 1944, without being legally· 
entitled thereto, in that said Second Lieutenant Malcolm G. 
Henwood had not performed sufficient aerial flights in 
October or November 1944, to comply with the requirements of 
Executive Order No. 9195., 7 July 1942. (AR 35-1480) 
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Specification 2: In that Second Lieutenant Malcolm G. Henwood, 
· 	 Air Corps, Squadron H, 3539th }.;rrrry Air Forces Base Unit 

(Technical School)., did,· at Langley Field., Virginia., on 
or about 1 February 1945., wrongfully, knowingly and un­
lawfully accept and retain the sum·of $75.00 as aviation 
pay for the month of December 1944, without being legally 
entitled there'j;o, in that said Second Lieutenant Malcolm 
G. Henwood had not perfonned sufficient aerial flights in 
December.1944,: to comply with the requirements of Executive 
Order No. 9195., 7 July 1942. (AR .35-1480) 

Specification .'.3: In that Second Lieutenant Malcolm G. Henwood., . 

Air Corps, Squadron rr, 3539th Anrry Air Forces Base Unit 

(Technical School); did., at Langley Field, Virginia., on or 

about l March 1945, wrongfully, knowingly and unlawfully 

accept and retain the sum of $75.00 as aviation pay for the 

month of February 1945, without being legally entitled there­

to, in that said Second Lieutenant Malcolm G. Henwood had 

not per.formed sufficient aerial flights in February 1945, 

to comply with the requirements of Executive Order No. 9195, 

7 July 1942. . (AR .35-1480) 


He pleaded guilty to the Specification of Charge I, not guilty to 
Charge I but guilty of a violation of the 96th Article of 'Wal" and 
not guilty: to Charge II and each of the· Specifications thereunder. 
Evidence ·lra.S introduced of a previous conviction of accused by a 
general co~rtial· on 11 April 1945 for AWOL from 21 March 
1945 to 29 March 1945., for which he was sentenced to forfeit $75 
of his pay per month for a period of six (6) months. In ·the present 

· · case. he. was sentenced to dismissal, total forfei_tures and confine­
ment for five (5) years. The revie'Wing authority approved the · 
sentence but reduced tbe period of confinement to two (2) years . 

· and forwarded the record ·of trial for action under Article of War~. . 	 . 

. 3. Evidence for the prosecutions 

Specification. of Charge Is ... 
In support of accused's plea of guilty t~ this Specification 

in violation of Article of War 96, the prosecution introduced evidence · · 
to show that on 19 April ·1945 accused was observed !,o be present in 
the Orderly Room of Squadron B., Langley Field., Virginia, ,vearing nthe' 
Presidential Citation 'With two oak leaf clusters; the Air Medal 'With · 
a silver cluster; the DFC with two oak leaf clusters; the silver star; 
also the Asiatic ribbon., the European Theater ribbon and·the .AJDerican 
Theater ribbon" (R. 12., 15; Pros. E:x:~ 2) • In a ~tr.ial, voluntary 

;' 
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,statement accused stated with nispect to his unauthorized 11earing 
ot service ribbons "I !eel ashamed of myselt; I haven't been over­
seas. I have been in the army :for three yea.rs and never have been 
given a chance to do acything. I have 'spent all of my time in this · 
country and the last eight months at Langley Field, and haven't 
been given a chance to go overseas. I just !eel ·that ,I haven1t 
been doing what I should.• In the same statement· he stated that · 
.the ribbons had bean given to him by 11a girl" (R. 10; Pros. Ex. 1). · 
Accused's Form 66-2 does not contain arr:, notation that he is author.:. 
ized·to mar·any of the ribbons set out in the Specilication (R. 16J 
Pros~ Ex. 3). ' · - · 

Speci!ications 1 1 2 and 3 o! Charge IIs 

The prosecution·introduced, without objection, duplicate 
copies of accused•s pay and allowance vouche~s !or the months ot · 
November 1944, January .1945 and. February 194.5 (R. 22J Pros. Exs'. 5, 
6, 7). Attached to or stamped upon the back of each voucher 19a8 a · 
certilicate signed by the accused certifying that he holds an aero­
nautical rating as a bombardier, that during the period tor which 
aviation pay ·is claillled on the particular voucher he ,ra.s, by orders 
ot competent authority, requinid to participate regularly and ' 
.frequently in aerial nights and that,· in· consequence of such· o~rs, 
he did participate in regular and frequent nights, 11h.il~ in a duty 
status, suf'ficient ·to meet the requirements of ~cutive Order No. 
919.5, 7 ·July 191+2 (.AR 35-1480) (R. 23}. In the Novembe,r .voucher he 

',,	claimed aviation pay for the months o£ October and November 1944 
in.J,he total amount ot $150; in the January ·voucher he claimed 

.aviatiop pay for~ months of December 1944 and Januarr 1945; in the 
amount o't $150J and in the February .voucher h_e claimed aviation pay 
for the month ot February 1945 in the amount o:t $7.5. It 1ras stipu­
lated that on the dates hereina.1'ter set out, the Base Finance · 
Officer of Langley Field ·paid to accused, on the basis of s

1
u9h 

vouchers and certificates, aviation pay as f?ll011'8 (Pros. Ex. Sh 

On 30 November 1944 $1.50 !or October and · November 1944 
On .31 January 1945 

. On 28 February: 194.5 
$7.5 
f7S 

for. December 1944 
£or February 1945 

' ' 

r 
. : The monthly-tl.ying time of each flying officer is k,ept on 

· his Form 5. That record is compiled from intonnation contained· on 
· separate flight records (Form l). A Form l i,s prepared by the pilot 
upon the completion of each required night; and at a· later time the 
int'onnation thereon with respect to- eaoho££icer 11ho·participate'1 in 
the flight is entered on such officer's Form-5 (R~ 24, 25). These : 
are the only official records kept o:r officers• flying time (R. 29). 
Accused• s Fom _;- £or the months. of October, November and December 
19,44:-and January, February, March and ~pl, 1945, respective]Jr 1'ere 

. 	 '.,~ 

' ( 

'. 
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introduced ntbout objection (Pros. Exs. 9; 10, n, 12, 13, :µ., 15). 
They sbo-wed accused•s flying time as follons 

oc:tober, ·1944 · -. ., 20 minutes 
November; 1944 none. 
December, 19.44 none 
Janua:ry,·1945 7 hours, 15 mint.tea 

· February, ·1945 none 
Mal'ch, 1945 - 4 hours; 10 minutes 
April, 1945 4 hours, 30 minu~s 

on or about 25 April 1945 accused made a,. voluntary ora1 
statement to an investigating officer (First Lieutenant: John E • 

. Graey-), the substance of. l'lhich, -was as follO'WS (~. 30, 31) a 

•I have no ·proof that I have the time, and 'f!IY' ll'Ord would 
not be any good. In November or December, I flew .one night 
celestial night of a few minutes more than eight hours with 
Lieutenant Frank Keyser, but I am sure he has shipped. When . 
I need flying time, I sit next to a pilot .during briefing, 
ask him if I can .fly with him and then go and fly. ; I don't 
know the pilots• naines. I dontt 81113.ys put 'f!IY' name on the · 

. Form l, but I did last month. I know -:r· didn•t fly 'With 8.IJ1­
. one else - that is, aeybody' else I knew• .I can•t think of. 

anyone mo knows I new. I feel that captain Redfern and 
·· . Lieutenant Colonel Jackson are morally prejudiced by pre­

fen:ing charges t_ogether.• , 

· · SUbsequently, pn 5,May 1945, accused made ~ signed the 

.following voluntary written statement (R. 32; Pros. Ex. l?) s 


' . 

"To the ·best of 'f!IY' knolrledS$,' at the time that. I signed 
vouchers Nos. 7391-79, 7/JJ?-95 and 81+).7-84 I fully believe 
that I was entitled to flying pay for the periods covered 
therein. Further, since I did believe that I was entitled 
to ,pay for £lying during tbe periods specified, I made the 
statements contained in the vouchers in good taith and with 
no intent to defraud the govern:nent. 

"To the best of 'f!IY' z:ecollection I did meet the flight re- . 
quirements .for flying pay .for the periods covered J:,y the above 
mentioned vouchers. 

"I cannot recollect the personnel.with whom I new nor the 
specific dates uiron l'lhich any particular flight was nown. 

•It is a matter of common lmowledge within the Squadron 
that Form ls have been known to be lost and, despite the fact 

4· 
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. ..,. 

that I have been· unable to· find a Form l be~ng my name for 
'the periods speci!ied in the charges, I :ooverthe+esa fully-be~ 
lieve that I met the- night requirements for those periods.!I •' 

4. : Evidence f ~r the defense 1 

. ·· No witne~ses "Were ·called by the defense. 

. After his r:ights as a witness 'ffl3re explained to him by the 
.3:,aw me1!1ber the accused elected to remain silent (R. ~J).. · 

• 5. The commission of the wrongi'ul acts alleged in the Speciti- .. 
.	~ ~tioh of Charge I is admitted by accused by his piea 0£ guilty of · 
· the 'Specilication in violation of Article of war 96. The only 
, question requiring consideration here is whether such acts - the·· ·· 
·. unauthorized 11earing of a large numbe:i:-· of service ribbons - · coneti~ 

. · tuted,a violation .of Article o.r War 95, as alleged. In the opinion 
< of· the Board that question must be answered in the affirmative. 

such·conduot on the part of accused was not only disgrace.ful but 
·. seriously compromised his character as an .officer and gentleman 

(CM 2618101 Kitchel, 3 Bull,· JAG 422; CM 2758.42, Hart).
·;,,,- ~ 

6•. ·w.tth respect t~ 'Specifi~tions 1, 2 and 3 of Charge II,. the 
court took judicial notice of 'the provisions of AR 35-1480 and Ex,­
ecutive Order No.· 9195. Un.der .those provisions the right to avi- · 

· ation ¢lY' is contingent upon the performance o£ aerial flights as 
defined in the Executivia Order~ SUch order requires the performance· 
of aerial nights totaling at least four hours during one calendar 

. month, or eight hours during two consecutive calendar· months, or 
t'W8lve hours during three consecutive calendar months. The evidence 
conclusively .slioffl! that accused -did not meet these requirements tor. 
arrrot the £our months in question (October; November and December 

.1944 and February 1945) either by taking such·months separately or 
by tald.ng·them in any authorized combinations. Accused1s statements 
to the investigating officers-- respecting the flying t:une completed 
by him were vague and unconvincing. Moreover such statement.a, being 
extraj:udicial, were of no j>robative ·value and amounted to nothing 

· JllQre than self-serving declarations. · 
; ., -;,~ 

1 • '< · The Fo:nn 5s received in evidence proving that accused had 
· : ... not perf'onned the required flying time; -were records required by 
': the provisions of ilF Regulations 15-5, l July 1943, and aa such 
: . 11ere admissible :i.n etldenoe as records kept in the regular ca>urse 

· '.-of business (3 Bull. JAG 468) • .., 	 '•. 

· The' Board of 'Review~ is of the opinio~, therefore, that the 
convictions of all three Specifications or Charge II are amply SUP­

. ported by the record of trial. 

' . 

5 
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7. The records of the War Department show that accused is 
·,20 7/12. ·yea.rs old and single. He is a high schoql, graduate and 
entered.the Arm:r in February 194.3 as an·air cadet. Upon graduation 
lrom Officer candidate School at Victorville A.rmy Air Field on· 
23 December 194.3 he was commissioned a second lieutenant, Air 
Corps, ArmY of the",United States. 

' 
_ On ll April 1945 he was convicted by a general court-martial 

of AWOL from 21 March 1945 to. 29 March .1945 and sentenced to forfeit 
$75,of,his pay per month for a period.of six (6) month_s. 

a. The court was legally constituted and had jurisdiction of 
the accused and the subject matter. No errors injuriously a!i'ecting 
the suosta.ntial r-lghts of the accused were committed d'14'ing the 
trial. In the opinion oi' the Boa.rd oi' Review the record of trial 
is legally sufficient to ::i.upport the findings of guilty and the' 
sentence, as approved by the reviewing a.uthori ty, and to warrant 
conf'irmation of the sentence. Dismissal. is authorized upon con.. 
viotion of a violation oi' Article oi' war 96 and is mandatory upon 
conviction of a viola~ion of Article of war 9S. 

http:period.of
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SPJGH--OM 28124.3 1st Ind 

Hq ASF, JAGO, Washington 25, P. C. JUL 5 1945 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 

there are transmitted herewith for your.action the record of trial 


• and 	the opinion of the Board of Review in the case or Second Lieu­
tenant Malcolm G •. Henwo~d (0-762773), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty or the unauthorized wearing or seven service ribbons·, in vio- · 
lation·or Article of War 95 (Spec. of Ch. I); and guilty o~ knowingly 
and unlawfully accepting and retaiping $300 as aviation pay for the · 
months of October~ November and December 1944 a~d February 1945 with­
out performing the required flying to entitle him to such pay, in vio~ 
lation of Article or War 96 (Specifications 1, 2 and 3 or Charge II). 
He was sentenced to dismissal, total forfeitures and confinement at 
hard labor for five (5) years. The reviewing authority approved the 
sentence but reduced the period of confinement to two (2) years and 
forwarded the record or trial for action under Article of War 48. 

J. A summary of the eviiie.nce may be round in the accompanying 
opinion of the Board or Review. The Board is of the opinion that the 
recordct' trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation of the sentence. I concur in 
that opinion. The uncontradicted evidence, supporting accused's plea 
of guilty to the·Specification or Charge I, shows that on 19 April 1945 

· he was observed to be present in the Orderly Room of Squadron B, 3539th 
·. Army Air Forces Base Unit, Langley Field, Virginia, wearing the follow~ 

ing-service ribbons: Presidential Citation with two oak leaf clusters; 
Air Medal with a silver cluster; Distinguished Flying Cross with two oak 
leaf clusters; Silver Star; Asiatic Theater of Operations; European 
Theater of Operations and American Theater of Operations. He was not 
authorized to wear any of these ribbons. The uncontradicted evidence 
further shows that in his pay and allowance vouchers for the months of 
November 1944 and January and February 1945 the accused wrongfully 
claimed aviation pay for the months of October, Novemb·er and December 
1944 and February 1945, attaching false certificates as to his flying 
time in support thereof. On the basis of such vouchers and false 
certificates accused was paid the sum of $300 to which he was not 
'legally entitled. In view of the,youth of _the accused I reconnnend 
that the sentence as approved by the reviewing authority be confirmed 
but that the period of confinement be reduced to one year and that the 
sentence as thus modified be carried into execution, and that the hlid­
western Branch, United States Disciplinary Barracks, Fort Benjamin 
Harrison, Indiana, be designated as the place of confinement. 

7 
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. 	 . . . 

:4. · This· officer was convicted by- a general court-martial on 
11 .A.pril 1945 ot eight dqs .A.WOL tor which he was sentenced to tor-· 
.f~t 175-aot his' pay per month ~or ,a period of six.months. '/ · ... ·:-_ ..~ 

< 

",;::. ·5.. Consi_deratio~· ha.a been given· to a letter dated ,3 June 1945 
·troa accused's .mother, Mrs. Edythe Henwood Smith, to 1:J:le .Camnanding ­
Ot!icer, Eastern Technic;,al Training Command, St. Louis,W.ssouri, · , 
attached 1,o the record of .trial.. and also to the letter dated 5 July 
194$ from Sena.tor Styles Bridges to Brigadier General Thanas ·H. Gree!'.1, 
and to the· inelosures forwarded thereld. th. ·. . ,. · . .· . 

-- . . . . ·~ ,. . ~- , ' . . l·. • ' .. . 
· .. ·· 6~:: · Inclosed is a !orm of. action designed to carr;f the above 
reco•M•tion into effect shoul.d sucll recanmeru:lation meet with 7our 
appro'laJ:•·"' _· · · · · 

..•· ".· 
. ' ' 	 ~··_. ~·-.~· 

·.. ) 

4 I¥1s;.- . :. . . . '; . . ';.- . MIRON c. CRAMER., 
1. Record. o! trial · :Major General· · 
2. Lt.r' .t'r'. accused's .· The Judge Advocate General 


" · · · moth,r, 3 ·Jun 45 

3. 	Ltr .t'r sen.Bridges, 

· · 5 J'ul ·45, w/inol•


4~ Form· ot action ·· 
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WAR DEPARTJmlT (113) 
Ar7lfT Service .ForcN 

In the Offioe of The Judge Advocate General 
Waahington, D. c. 

SPJGK • CM 281257 
8 JUN 1945 

UNITED STATES 	 ) FERRYING DMSIOH 
) AIR TRA.NSPORr COMMA.ND 

v. 	 ) 
) Trial by G.C.M., convened at 

Second LieutellAll't J.Al(g$ L. } Reno A.nq Air Bue, Reno, 
WGLER (0•546227), Air - } Neva.da, ~l May 1946. Diaaiaaal, 
Corps·. ) total forfeitures and confine­

) ment for two (2) yea.re. 

------·----------~--..--------­OPINION of the BOARD OF REVIllY 
LYON, HEPBURH and MOYSE. Judge Advocates. 

l. The Board of Hert..- ha.a examined the reoord of trial in the cue 
of the officer named above am submits this, it• opinion, to The JQige Ad• 
vooate Gener,.l. · 

·, 
2. fhe accYaed was tried upon the following Charge and Specifioationa 

CHA.RGEa Violation of the 93rd Article of War. 

Specifications In that Second Lieutenant James L. Mugler, 
565th Army Air Forces Ba•• Unit. did, at Reno Jrrrr:r Air 
Bue, Reno, Nevada, on or about 27 April 1945., felon­
iously take, atea.l., and carry awq about 1108.60, lawful 
money- ·or the United Sta.tea, property of Flight Officer 
Charle• E. Wise. 

He pleaded not guilty to and wu .round guilty of the Charge and i ta Speci­
fication. No evidence waa introduced of any previou.s conviction. He waa 
sentenced to be di1mia1ed the 1erT1.ce, to forfeit all pay and allcnrancea 
due or to become due, a.nd to be confined at hard labor tor three years. 
The revi.ewing authority approTed the aentenoe., reduced the period ot con• 
tinement to two years, and forwarded the record of trial for action w:ider 
Article of War 48. 

3. Evidenoe ·for the prosecution show• that at about 1730 hour• ot 
27 April 1945 Flight Officer Charles E. Wise wu in his quarters in Room 
21, Ba.chelo.r Otfieers' Quarter• 5404, at the Reno Army Air Base, Reno, 
Nevada, writing a letter. Ha placed on the table that he wu using aix 
ailver dollars and six ailnr quarter• &!lli a billfold containing tive 
$20 bill• and a dollar bill, all money ot the United State,. A.t'ter finiah­
ing the letter he went into the next room and held a oonTeraation for two 
or three minutea with aome other officers and upon his return discoTered 
tile .billfold am a.11 of the money had. disappeared from the table. He im.• 
mediately reported the loss to thB Provost Marshal (K. 7). Among the six 
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ailver dollaz., were two silver dollars which the aocuaed had oarried wi'tb. 
him a.a pocket pieoea for f'i ve or lix yeara. They had thereby beoome worn 
ao that the date was worn off of one and •1927" we.a barely discernible on 
the other. He reported this description of the coins to the Provost 
Marshal (R. 8 ). About taro hour• l a.ter the a.ooused waa requeeted by Major 
William E. Luck, CMP, the Provoat lknha.l, in the presence ot Flight 
Officer Wise p.nd others to empty the contenta of' his pockets on a table 
in a room of anothff Bachelor otf'ioers' Qua.rtera., The a.couaed removed 
tran hie pocket• am placed on the table lix silver dolla.rs, aix quarters, 
a dime, taro nickeh, ani a billfold containing tiw $20 billl and one $1 
bill. The aoouaedv'immediately identified the two ailTer dollar pocket ' c. 

pieoea trcm among the ooina placed on the ta.11le by the accuaed (R. 8,10, 
15)• .ill of the bill• &Dd coins were introduced 1n evidence (R. 11•14). 

Lieutene.nt Colonel Melvin R. Haga.in wu designated to inveatige.te 

the charge that was preferred a.gainat the accused and during hia inveatiga.• 

tion on 5 May- 1945, after ha.ving been advised of his right•, the a.oouaed 

verbally a.nd Toluntarily &dmitted that he had tt.ken "a purse cont&ini:ag 

in the neighborhood ot $108.50 from F/0 Win in his BOQ" (R. 17). 


~ 4. Th~ aoouaed elected to remain ailent (R. 19). Two officers who 
were a.cqu&inted with him socially and had worked with him in milit&ry 
ael'Tioe testified that in their opinion the accused'• character was ex• 
cellent and that the ~ertonna.noe ot his work ha.d been aa.tiafaotory (R. 
18,19). . 

6. The Manual for Courta-Yta.rtial. 1928, paragra.ph 149_£, page 171, 

provideaa 


"Larceny ia the ta.king ani carrying a.way' by' trespass' 
of' peraoml property which the treapuser lcn0W1 to belong 
either generally or specially to another. with intent to 
deprive auoh owner permanently" of his property therein. (Clark.)

•anoe a. 1 aroeny 1a commi. tted, a ·return of the property or 
p~nt for it 1a no defense to a charge or laro~. Personal 
property only 1a the subject of la.roeny. • 

"Recent, unexplained and peraona.l poaaeaaion of' stolen 

property ii legally auttioient evidence to support a. finding 

that the posaeuor atole the property• (wharton'• Crimiml 

Evidence. aec. 191. CY 226734, 15 B.R. 145). 


The evidence for the prosecution olea.rl7 ahon that Flight Ottioer 

\'fiae wa.s the cnmer of peraona.l property consisting ot $108.60 in notea an4 


·ooina of' the 1llited Sta.teaJ tha.t this property was tu;en.axid oarried e:,rq1 
tha.t it wu ot the value or $108.60 as alleged; and that within two hour• 
notes aIJd coin.a of the ume number alld denomination were found in the personal 

2 
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poueHion ot the accwsed, who ottered no explanation. He aubaequentl7 
adm1 tted taking the money. 1he al.r0umsta11oea thus ahown excluded enr,y 
reasonable 13n>othed• exoept the one of the accused's guilt. We haTe no 
di1'ficult7 in reaching the conoluaion that the record of trial 1a lega.lfy 
1utfioient to aupport the conTiction. 

6. War Department records show the accuaed to be 23 year• of age 
am married. lie graduated_ from high school and for 3-1/2 year• attellded 
the tbiveraity of Alabama, majoring in Engineering. For two years he 
received cadet training in the R.O.T.C. a.nd on 8 ~ 1943 enwred aotiTe 
militar,y aervioe aa an enlisted man in the Corp, ot Engineera. On 6 
Janue.r,y 19'k he entered Officer.• Candidate School ai:id upon completion ot 
his training on 27 May 1944 he n.s oommiaaioned a aeoond lieutenant, AUS. 

7. '.I.be court waa legally constituted and had juri1dict1on over the 
aoouaed and of the of'fenae. No error• injuriously affecting the 1ubatantial. 
right• ot the accused were committed during the trial. In the opinion of 
the Board of Review the_ record ot trial 1a legally autfioient to aupport 
the f'indinga and ·the aentence u approved by the renewing authority and 
to warrant confirmation thereof. Diamiaaal 1a authorized .upon conviction 
ot a.violation ot Article of War 93. 

Judge .AdTocate. 

Judge .Ad.Tooa.te. 

Judge Advocate. 
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SPJGX • CM ~81257 	 1st Ind. 

~ .ASF, JAGO, ·washington 25, D. c. uU1i ~.5 1~45 
. ­roa The Seor.etary ot Wa.r 

1. Pursuant to Executive Order No. 9556, dated l».y 26, 1946, there 
a.re transmitted herewith for your action the reoord of trial a.nd the opinion 
ot the Board of Review in the case of Seoom Lieutenant James 'L. Mugler 
(0-54622 7), Air Corps. 

2. Ppon tria.l by genera.l oourt-ma.rtial this offioer was tound guilty 
of stealing #lOS.5q belonging to a fellow offioer in viola.tion of Article 
of War 93. He wa.s sentenced to be dismissed the serTioe, to forfeit all 
pa.y alld a.llowanoes due or to become due', 'and to be confined at hard labor 
tor three yea.rs. The revift'ing a.uthority approved the sentence, redu0ed 
the period of confinement to two years, alld forwarded the record ot trial 
tor a.otion under Article of War -l8. 

3. A summary of tile nidenoe mq be found in the a.coompal'J¥ing opinion 
ot tile Board ot Review. I. oonour in the opinion of the Board that the reoor4 
ot trial is legally auf'fioient to support the findings and the sentence u 
appr~ved by t~e reviewing_a.uthority and to warrant oonfi:n:na.tion thereof. 

The aooUS'Bd took $108.50 in ca.sh left exposed on a. table in the 
room of a fellow officer. Itwu recovered within a ff!lfl hours a.nd the a.o­
oused admitted ta.king the money•. Di8lllissal is warranted. I recommend that 
the aentenoe a.a modified by the reviewing authority be confirmed but that 
the forfeitures be remitted, that the United Sta.tee Disoiplina.ry Barra.ob, 
Fort Lea.ve:mrorth, Kansas, be designated as the pla.oe ot confinement, and 
that the sentence as thus modified be carried into execution. 

4. Consideration ha.a been given.to letters· from the wife a.nd mother 
of the a.ccuaed and from The Reverend Willa.rd P. Soper. Mr. B. L. Leeds, a.nd 
Mr. Clyde Hawes, a.11 requesting clemen~y in behalf of the a.ocuaed. These· 
letters aocomp&n¥ the record of' trial • 

. 6. !Ilolosed ia a. form ot action designed to carry into execution the 
foregoing recommendation, should it meet with your approval. 

~ ~,~-Q-·-. 

7 	Inola MYRON' C. CRAMm 
1 •. Reoord of tri_al , Major General 
2. Form of action 	 , The Judge Advocate General 
3. Ltr fr wife of a.ooused 
4. Ltr fr mother ot accused · ( Sentence as ID0d1fied by' Nriewing authorit, 
5. Ltr _from Rev Willa.rd P. Soper _,.,_4 '-·'t f 1.... _ ---"t"-A _I\ 

6.- Ltr fr Mr. B.L. Leeds Cva~ 4 n., uu. or.,.e ""'61:18 .,.-- - ..... 

7. Ltr from Mr. Clyde Howes GCKO 'Pl• 7 ~ 1945e) 
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WAR DEPARTMENT . 
Army Service Forces 

In the O!fi.ce of The Judge Advocate General 
Washington, D.c. 

SPJGN-CM 281338 

1 ii q ':1j,j.; 

UNITED STATES. 	 ) SACRAMENTO .1.nr nc'macAL 
) . ·.. SERVICE COJ.IUND 

v. 	 ) " --~ 
) Trial by' G.C.M., convened at 

First Lieutenant OLIVER V. McClellan Field; Calif'ornia, 
.1LtEN (0-1301410) 1 Air Cozps. 16 May 1945. Ill.smissal and 

confinement f'or one (l) year.l 

OPINION of the BOARD OF REVIEW' 


UFSCOUB, O'CONNOR. and MORGAN, Judge Advocates 


1. The Board o! Revie,r has examined the record of trial in the 
ca:,e{ of the officer named above an:i submits this, its opinion, to The 
Judge Ad"VO cat~ General. 

-.. .... ', 
'•. 

2. The aecused.:,ras tried upon the f'ollowing Charges and Specifi. ­
oations: ""----,. ·· · · · · · 

OH.lmEa Violation 0£ the 93rd Article o! War.-
Speci.fl.cation 1: In that First Lieutenant Oliver v. Allen, 

4127th Army Air Forces Base Unit (Area Comd.) Section 
A, then Police and Prison Officer, did, at McClellan 
Field, California, on or about 2=J March 1945, feloniously 
embezzle by .fraudulently converting to his own use about 
$670, lawful money of the United States, property of the 
Prisoners Tund, McClellan Field, California, which 1'und 
was entrusted to said llrst Lieutenant Oliver V. .lllen 
as custodian thereof. 

Speci!ication 2: In that First Lieutenant Oliver v. Allen, 
4127th Arary Air Forces Base Unit (Area Comd.) Squadron 
A, then Police and Prison Officer, did., at McClellan Field,· 
Cali!ornia1 between 16 April 1945 and 23 April 19451 

.teloniously embezzle by .fraudulently converting to bis 
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own use about $250., .lawful money' ot the United States., 
property ot Sergeant Rayburn K. Webb., entrusted to him 
by the said Sergeant Rayburn K. Webb. 

ADDITJ:ONAL CHARGE: 	 Violation of the 93rd Article of War. 

(Finding or not guilty). 


Specif1cation: (Finding of not guilty). 

The accused pleaded guilty to both Charges and.the Speci.t.l.cations there­

under but was thereaf'ter pe:nnitted to withdraw his plea of guilty to 

the Additional Charge and its Spec:Lfication and to plead not guilty 

thereto. He was found guilty or t:b,e Charge and its Specifications and 

not guilty o:r the Additional Charge and the Specification thereunder~ 


. He ns sentenced to be disml.ssed the service., to forfeit all pay and . 
· allowances due or. to become due., and to be conf"ined., at n.ch place as 
the reviewing authority might direct., for one year~ · The·. reT.tewi.Dg 
authority- approved the sentence and forwarded the record of trial !or 
action under Article of War 48. ' · · 

3. The, evidence for the prosecution shows that at all time,s rele­
vant to the offenses alleged the accused was police and prison o!ficer 

. at McClellan Field., Cali.fbrnia (R. 21; Pros. Ex • .31). In bis o.f.f1cial 
capacity- he was responsible for the safekeeping of f'unds intrusted !to 

· him by the prisoners under his charge (R. 9). For each deposit made 
with him he :maintained an individual acoount sheet which listed the 
date on which the prl sonar was confined., the amount of money deposited., 
the amount of money- withdrawn., the prisoner's signature., and the accused's 
signature. These account sheets were kept 1n a loose-leaf notebook binder 
in the· accused' s office (R. 11). · · , , . :· · · · ·· · . . · · 

\,.. . . . .' . 

On 21 .A.prj,l 1945., during the absence of the accused :trom McClellan · 
Field., a prisoner., who was being released., ask!'d .tor -a .refund of- bis money. 
The assistant police and prison officer contacted the accused b)" telephone . 
and .obtained the key to the prison office sate by messe!l$er •. When the sate 
was opened by the assistant prison officer., he discovered that there was · 
only' spproxl.matel.y- $40 1n it. This fact having been reported to the local 
intelligence officer., an audit was made of the accused's account on 23 
April l94S and a discrepancy o:t $261.22 us revealed between the cash on 
hand and that which was payable to the pri1oners (R~ 12). Thereafier five 
account sheets covering deposits totalling $420.82 were found to be missing. 
These five accounts., and a further additional item o:t $120 which was out­
standing, llhen added to the prev.iously' discovered deficit of $261.22, ~e 
a total defic:Lt of $807.04 (R. 13) •. · On 24 April the accused refunded · 
$683.53 of this amount and an addl. tional sum of $125 on the day-, of trial 
(R. 10-13) • · 	 · . . . . : '; · 

-	 ' 
·1·. ' 

. . On 17 April 1945 Sergeant Rs,yburn K .• Webb deposited 111th the 

accused $316 .tor safekeeping. He thereafter procured a refund o:t $66 and 


••J . 	 .. ­
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received a receipt for $250 which was to be put in the •Soldier's 

Savings". After the shortage in the guardhouse funds bad been dis­

covered, Sergeant Webb went to the accused and received a refund of 

the entire amount (R. 19-7/). 


The accused, in a pre-trial statement introduced by the pro­
. secution, explained that on :28 March 1945 he had removed approximately 

$675 from the safe in which the prisoners 1 .f'\md was kept. He asserted 
that he had taken this money in order to make a loan of $600 to a brother 
officer who was in trouble. In addition to the $600 which he had taken 
from the prisoners I fund he had appropriated $250 which had been de­
posited with him by Sergeant Webb (R. 21.; Pros. Ex. 31). 

. ' 
4•. The accused, after his rights relative to testifying or remaining 

silent had been explained to him., el~cted to testify under oath. He re­
affirmed his pre-trial statement in its entirety, explaining that an offi ­
cer, who was his best friend., had been in trouble and had asked him for a 
loan o:f $700. In order to accommodate his friend the accused had taken 
$600 from the prisone:rs' fund and added thereto $100 of his own money. 
The $250 deposited by ·Sergeant Webb was used by the accused to make re­
i"unds to prisoners. All of the other money appropriated by the accused 
with the exception of $5.33 had also been refunded (R. 32-31.). This small 
sum was not brought to his attention until ten "minutes before the court 
convened" (R. 34). On cross-examination. he refused to reveal the name 

· of the officer to .whom he had assartedly lent $700. He testified that be 
-knew of no deficiency in-the prisoners• .funds during February 1945. At 
·t.1:1at time, about two days· before an audit.,lshadmt been advised that there 
was a shortage in the account of some $150 to $200 (R. 35-40., 55). 

,. ', 

, He placed in evidence a document indicating that he had served 
as an enlisted man .from 28 March 1942 to 25 November 1942; that 1:1'3 had 
attended Inf'antr;y Officer -Candidate School, Fort Benning, Georgia, and 
had been commissioned as a second lientenant upon graduation there; that 
he had served in various capacities including that of platoon leader., 
technical supply officer, base range o!ficer., o!ficer1s intelligence corps, 
security section, and police and prison o.t'ficer; and that he had been pro­
moted to the rank ot .t'irst lieutenant on 22 Januar;y 1944 (Def. Ex. 1) • 

.·s~ In rebuttal the prosecution showed that on 21 February 1945 

Private F.f.rst Class Thomas L. Norman, who had been enployed in the ac­

cused's qf.fi.ce., received information that an audit of the books of that 

office was to be made. He and Staff Sergeant Jilll!IY' .a.. Katsilometes 

checked the account books and, upon finding that there was a shortage o! 

between $150 and $200., reported that !act to the accused. Five ledger 

sheets were therea.t'ter withdrawn .from the books and givan br Private 

Norman to the accused who placed them in his desk (R. 42-44). The 

testimoey concerning this act was corroborated by Sergeant .Katsilometes 

who stated to Staff Sergeant .Max Hubbs. that 11I took the slips out, put 

them inf.i.ccused•i] desk drawer and told him I had done so and that the 

cash book balanced" (R. 52). 


l 
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6. Specification l of the Charge alleges that the accused, whlls 

serving as police and prison officer at McClellan F.Leld, did, on or 

about 29 March 1945 •feloniously embezzle by fraudulently converting 


. to bis own use about $67011 , the. property- of the prisoners• fund o:t 
that station, intrusted to him as custodian. Specification 2 o:t thl 
Charge alleges that the accused feloniously embezzled $250, which bad 
been intrusted to him by- Sergeant Rayburn K. Webb. · 

The Manual ·ror Courts~Martial de~s Embezzlement as, 

"* * * the fraudulent appropriation of property- by · 
a person to whom it has .been intrusted or into 
whose hands it bas lawfully come. 11 MCM, 1928, par.
149,a. . 

The evidence clearly sustains the accused's plea of guilty- to"'both 
offenses and proves beyond a reasonable doubt. that, on or about 28 
March 1945, he wrongi'ully converted to bis own use $675 1.nt~sted to 
him by- the prisoners under bis charge. Likewise the· evidence establishes 
that he wrongi'ully convefi;ed $250--which had been deposited llith bim :tor 
safekeeping by Sergeant Webb. Although his conduct in refwiding the . 
monies so embezzled is commendable, it does not change the criminal nature 
of his acts. 'lhe evidence showing that he had concealed a shortage in bis 
accounts in February reveals a course of conduct and a frame of mind· .fl'Om . 
which it ·may logically be interred that bis subsequent appropriations, 
forming the gist o! Specifications land 21 were·f'raudulently planned and. 
executed. 

· 7. :rhe records o! the War Department show that the accused is Z, 
years of age. He graduated from high school in 19.'.34 and was thereafter em• 
ployed as a shipping clerk, parts manager of an automobile compaey, field 
manager for a motor service, shipping clerk of a paper mill and an auto­
mobile parts distributing company. He enlisted in the service on 3) 
March 1942 and was oommissioned a second lieutenant,_.A.rley' o:t th~ United 

.States on 25 November 1942. He was promoted to the rank of first lieu­
tenant on 22 January 1944. 


) . ·. 


8. .The court was· legally constituted. No errors injuriously 
affecting the substantial rights or the accused were committed during the 
trial. In the opinion o! the Board of Review the record of trial is le.-·. · 
gally sufficient to sup:port the findings of guilty and the sentence. D'-s­
missal is authorized upon conviction of a violation ol Article of War 93.. ' . . . 

Judge Advocate. 

4 
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SPJGN-CU 231338 1st Ind 
Hq .&SF, JMJO, Washington 2S, D. c•. J 
TO i · The Secretar;y o:l War ·· . U l 1 3 1945 .' ' 

1. Pursuant to Executive_Ord.er ,No. 95S6, dated 26 May.1945,. there 
are transmitted herewith £or ·your action the record o:l trial and the . 
opinion o:t the BQ&rd o:t Review in the case of First Lieutenant Ol.1Ter v. 

· Allen (O-l.'301410), Air Corps. 	 · · · . ­ . 

-2. Upon trial._b7 general cw.rt-martial this o:tflcer pleaded guilty- . 
to, and was.found guilty- ot, feloniously· ~zzling $670,· the 'property- of · : 
the prisoners• tund of McClellan Field, California,· and o:t fraudulent~ . ·_: · 
embezzl111g $250, the property ot Statt Sergeant Rayburn It. Webb, ·1n no-·, . .. 
lat.ion o:t -.lrt.icle of War 93; He was· sentenced ~ be dismissed tbe service., : 
to torfe1t all pay and. allOllallCes cm, or to, become due, and tb be cont.t.ned. . ' 
at hard labor, at such place as the reviewing authority- might direct., :tor 

·· one year. The :reviewing authority approved the sentence and forwarded the 

record of .trial .f'or action under Article o:t War ,48. · · ' 


. . 

3~ J. SWIIIIIU"7 of the evidence lll8iY' be .found in the accornpa.eying opinion 

of the Board of Review. I concur in the opinion of the Board of Review. , 
that the record ·of trial· is lega~ suf'.ficient to support the .findings am . 
sentence and to warrant confirmation thereof•. 

. The evidence ~learl;r corroborates the accused's plea of guilty-. 

· While be was serving as police &Di prison officer at McClellan Field, 


Call.tornia, he felonious~ converted to bis own uae 1670 o.t the pr.l.soner1' 

· ~fund 1ntrusted to him £or sa.tekeepiDg. In addition he converted to his . 

own use $250 which had been intrusted to him for sa.telceeping by Sergeant · .. 
Webb•. .Although pis oomuct 1n ~ the monies so 8Jli>ezzled is com­

, mendable, it does not change the cr1m1naJ nature of his acts. I reoom- · 
mend that the sentence, although inadequate, be confirmed, but that the 

· .forfeitures be remitted, that the sentence as thus modified be ordered 
executed, and that a United States Disciplinary Barracks be designated 
as the place 0£ confinement. .,. 

_ 4. Inclosed is a :form of action designed to carr;r into execution 
the ..forego~ recoumendation, should it meet lfith ;your approval. 

~.~.Q-._~-~ 

2 	Incls MIRON C. CRAMER 

Incl 1 ~ -Record of trial Major General 

Incl 2 - Form o.f' act.ion The Judge Advocate ·General 


. ' 	 . 

{ Sentence contilwd but forfeitures ~tted. OCM> 341, 21 JaJi. 194'). 
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'llR IEPJ.RTMENT 
J.rrJq Service Forces 

I:Q the Of'fice of The Judge J.dvocate General ... Waabington1 n.c. 

SPJGN-cM 281398 
11 JUL 1945· 

UNI TED'S TJ... TES ) !HUY ilR FCRCES WEST.ERM 

v. 

Pr1vate JACKSOI HART . 
(3SS21.647),. Squadron P', 

. 302:>th A.rnv .Air Forces 
Base Unit. 

. 
. 

~ 
) 
) 
) 
} 
) 

FinNG TRilNING cow.wm 
Tr.:t.al b7 a.c.ll., conYened at 
La Junta Arrq .Air Field, La Junta, 

· Colorado, 14, lS, am 16 ~ 1945• 
To be shot to death with muskatey • 

OPINION ot the BQlRD OF REVIEI' 

LIPSCOMB, O'CONNOR and MORG.AN, Judge Advocates . 


-
1. The Bo!rd ot Review has exand ned the record of trial in the 

case ot the soldier named above.and eubmits this, its opinion, to The 
Judge Advocate General. 

2. · The accused ...as tried upon the following Charge and Speciti. ­
cation: 

CHABGE: Violation ot the 92nd Article ot War. .,. 

Specification: In that Private Jaclc10n Hart, Squadron F, 303>th 
A:rrsr1' Air Forces Base Unit, La Junta J.rmy' Air Field, La Junta, 
Colorado, did, at Bock;r Ford, Colorado, on or about 18 April 
1945, wl.th malice aforethought,.~, deliberately', 
teloniously', unla~, and with premedLtation kill one 
Louis Box, a human being, by" cutting him with a knUe on 
and about the neck. 

The accused pleaded not guilty to, and na :found guilty ot,· both the 
Charge and the Specification. He was sentenced to be shot to death 
with musketey. The reviewing authority approved the sentence and tor­
nrded the record ot trial for action under .Article of War /$. 

3. The evidence ibr the prosecution shows that on the night ot 
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18 April 1945.Miss Opal Johnson., a f11't.een-year old high achool sophomore., 
was attending· a movie at the Grand Theatre in Rocley' Ford., Colorado., with 
"Velma· Jean lioore and her mother•. Because of the lateness ot the hour 
and th~ nec;essity of arising early' the following morning., Miss Johnson., 
at about •five minutes o~ eleven• and before the ,completion of the per- · 
formance., separated from her .t'r:1.ends and set out for her home (R. S3-S4). 
Proceeding north on Main· Street., she observed the accused nJ 1d ng south 
toward her and recogniz{ld him as one ot the tn colored~ soldiers sta­
tioned in Rocky Ford. , As they passed one another., he whistled at her 
(R. 54-S6., 85-438., '13., 104; ~s. Ex. 9). She ignored him and continued·· 
on her wq 111thout pausing. .Some distance beyond, at the railroad tracks 
which crossed Main Street, she.· stopped to S{)eak to Louis Bax, a _civilian 
policanan (R. 33., 57., 116; Pros. Exs. 4, 10). · 

~ 

. . . ­
. t , . . 

' ' 

In the course of their conversation, wb:Lch covered aom'e tour 
· or five minutes., she mentioned that a •Negro soldier• had 111histled at 

her. As she was talk1ng, s~ ·glanced back in the direction from which 

she had just come and saw the accused standing· on the other aide of the 


.·railroad. tracks on the corDel:" ot lla1n and Front Streets (R.S8-60., 88, 90J 
. Pros. Ex. 10). She pointed h!.m out to Hr. Box who immediatel.7 informed 
her tbat the accused "lived il'Qove the Rex Theatre• and had been arrested 
the previous Saturday night (R•. .61., 96-98, 104). When she was about to 
resume the ,ralk to her home.,, i(r. Box assured her that if the accused 

'--- , •.toll.oared J)si} he ·YOUl.d .tollow him• (R. 60) • · . · 
.· .· . . . . ·;' I . . . ..;, . 
.,< , · Continuing north on· Main Street for a short ·distance., she turned . 

,.. ~._:; left at Elm Avenue and proce.;aed west on the south al.de ot the street · 
(R. 62-64.J. Pros. Exs. 12, 13). The first bloclc na bisected b7 an al.la7 


-:-.'11hi,ch lect-u.orthnrd to S1l1n1c .A.venue and from there to the entrance of the 

,\accused• Ii lodgiDg. oTer the Rex Theatre (R. 50-51, 6fr.67, 104J. Proa. Eu• 

. ,.4.{6, 12, 15). Iriuned1.atel7 west 0£ this thoroughfare and on the south. 


\:,. side of Elm Aftl1U8 was the l4ra. Jenn:1.e ~bin-Cameron Milliner., Shop and 

):;.beyond.that ns the· entrance ·to the Gobin Hotel. Ju.at as Mtsa Johnson 

h\t}>&llsed:.~ entrame to ·the botel.,· she heard footstGps behind her. Turm.ng

t·\around,:ehe-aaw the accused a fn yards awa;r at the milliner:, shop, well 

\.:. ~\:the:alley-. leading .to llis home. She pron;,tly' addreas•d him, charged · 

~\ tha:tr:.hll was pursuing her, and said, "I llish :you would quit !'oll.owing me•. 
:Re· :replie<l tbat _•he 1run•t following §ei}, tba~ he na going home•. She 

::.::,tlmtstated that.~ •d1dn1t think he 'll'Ould be going home that wq•. To , 
;:. ~;.co~t he. countered b7 inquiring bow she •knew where his home ,raa .· . 
: f1.;,J~,(B,.,64;.f,7, 89, 92J Pros. Exs. J3, 14., 37). . ,
--.---/~ /;s--·:}~:;t·:~-r~/·:·~--~:·· ~ ·..· · - . . . ~. . . · . · - , .·. . . 
:. ~-, /:· . ..,-",.:·· She did not anner, rut continued on her n:r• At the intersection 
·. ot Elm J.vmme ·and· Ninth Street she crossed over to the nortmrest corner 
· and he to the ·northeast corner (R.- 67). Although. ah&_was •.trightened•, she· · 
.. did not permit .the ·conversation.to. flag. ·· Despite the fact that thq wen 

. ' 'separatej_bz the width ~f the street., ' Sl8 decllNd that •1.t he came aq 

. cloaer Lsh!/ would s!&P. ·him•. · Crossing oTer to her corner, •ha sai.d there 


,. wasn•t aeything /;hi/ had that he wanted•. lfith this final remark thq

\' ; : ,.. ,. !(. - ·• - ' 

~:- ·' ~- ' '' 

Jl ,'. 

2 

http:conversation.to


(125) 

parted, she proceeding west on Elm A.venue and he north on Ninth Street 
(R. 67-74, 76, 92, 94-95; &-os. Ex. J7). 

When she reached an alley between Ninth and Eighth Streets, 

she heard Mr. Box ca1Jing her. She t'\ll'Iled and asked, "What do you want?• 

Whan he replied., •come back'*., she returned to the northwest corner of 


. 	Elm Avenue-and Ninth Street lib.ere he joined her. His f'irst 110rds were, 
"What did the soldier say to you?" Ai'ter she bad recounted her experience., 
Mr. Box 11told ffei/. to_p;o on home and that he would go get the soldier 
and he might have Jp.er_/ sign a statement". (R. 7 4-76, 95-97., 102). 
While Mr. Box headed north on Ninth Street, Miss Johnson.,in compliance 
w1th his directions., again started for her home. She walked 118 st on 
Elm Avenue, turned right on Eighth Street., proceeded north to SWilllc 
Avenue., ~rossed over to the other side of the street,and continued 
north for another half block. About micin;r between Swink and Chesyiut 
Avenues she heard the sound or loud voices dritting across a large 
vacant lot separating Eighth and Ninth Streets. Al.though most of the 
words exchanged were distorted by the distance., she clearq heard Mr. 
Bax say., "You are coming ld.th me•. J..t'ter listening to some more in- . 
distinguishable conversation., she "heard a shot and*** smr a 11.uh• 
burst diagonal]Jr across Ninth Street in a northeasterly' direction. A 
few seconds later she observed a figure running across Ninth Street in 
the same direction. Without attempting to ascertain the meaning' and 
consequences of what she had witnessed., she coJl'i)leted the walk to her 
home and went to bed (R. 76., 84, 99-103). 

Mrs. Ethel Merri.field., who lived in a house on Ninth Street 

between Chestnut and Swink Avenues, also beard the shot. Concluding , 

that •there might be someone out in the alley bothering the cars• in 

her garage, she went to the back porch to listen and watch. .A.f'ter only 

a "short while", the sound of nfootsteps running up the alleyt' came to 

her ears. This was followed by the noise of a door closing, "and than 

everything was quiet" (R. 39-48). D:1.agonaJly across the alley from 

:Mrs. Merrifield' s garage was the entrance to the accused's lodging over 

the Rex Theatre (R. 40, 43., 48; 50-51; Pros. Exs. 6., 7., 8). 


Around. ll:30 -p.m. lti.ss Marguerite Fair was returning in her 
automobile from a house on North Ninth Street to 'Which she had con­
veyed a friend. Near the intersection of Ninth and Chestnut Streets 
and only a !ff :f'eet north of Mrs. Merrifi.eld I s house she saw lying· 
in the gutter an object which she at first mistook to be •some clothing• , . 
but which upon closer approach she identified as the boey- of a man (R. ll2- / 
113; .Pros. Ex. 7). Miss Fair pt'Omptly drove to the city hall to report 
her discovery but, finding no one present, went on to the depot. There 
she met Mr. John Kipper, a city policeman., and acquainted him with the 
facts. He proceeded in his car t.o North Ninth Street near Chestnut 
Avenue., and she followed in her automobile (R. 114, ll6-ll?). 'Ihe bod;y 
was that or Louis Box. He was lying •race dowp."., his left arm at bis 
side; and his right arm partly extended. In his right hand a service 
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revolver was grasped and under bis right shoulder there was a •2> gauge• 

gas gun nth one diseba.rged cartridge. After the arrival of other police 

o!.ficers, a •u.s.• insignia •tastner• was found nearby. .A. vast quantity 

of blood bad poured trom the deceased•s body to form a pool near his 

le.ft side and to leave a trail which 1n 1ts various meandering covered 

a course of approximately one hundred-seventy-tive teat {R. llS, 119-122, 

134-136, 1401 1.46, 160-167, 174-175; Pros. Eu. 7, -:;t,, 33, 34, 35, 36). 

On the right· side of his neck ns a gash, 


•about eight inchea ,.long extend:l.Dg .i'rom about t'WO inches 
behind am below the ear to a point almost at the midline 
anteriorly just· a little bit to the right of the l.arnyx. 
This wound was about an inch deep 1n front and more or less 
scaled ott to the other end. The plat7sma muscle was · 
aeverea. the aternocleidomastoid muscle 'As almost entirel.7 

~ 	 severed, tbe jugular vein was severed, aJXi the COJ!l!!lOll carotid 
·artery wu almost severed• (R. 25, U.0,-171, 173-174). 

I. 

' 	 . 

These horrible injuries could have been 1nfl.1cted with a pocket kni!e 
. (R. ::,S; Pros. Ex. 3) • 

I 

The next morning, upon learning ,of Mr. Box's death, lfiss Johnson 
went to the police station and· gave an account of the events o! the pre- · 
vious evening. Apparently as the result of the information supplied by 
her, the accused was arrested at bis place o! duty. .A. simultaneous 
careful search of bis person disclosed a jackk:ni fe which was marked 
tar identification and forwarded to the Federal Bureau o! Investigation. 

· Upon analysis by Special !8ent B. J. WhUa of that Bureau a trace ot 
~ blood was found in the nail groove ot the largest of the three 
blades (R. f?f1 1 156-159 1 186, 198; Pros. Exs. 3, 40). Following the 
arrest the accused was placed in ·the local jail. La.ter in the day he 
was "lined up11 llith tour other colored soldiers and Miss Johnson was 
brought 1n to· attempt an identification. After scrut.inizing them all, 
she pointed out the accused (R. 85-86, 159, l71•173J Pros. Ex...~). 

· A search o! his lodgings revealed se~eral other it~s which 

proved to be of importance. .1 whetstone and three pairs of dice were 

found, among other articles, in a drinking glass (R. 199, 201-209J· 

Pros. Ex. 39). In the accused's barracks bag was a blouse to the right 

lapel of which.there was pinned the upper or face halt of a nu.s.• 

insignia. The 11cl.asp• ar •faatner• usuall.y- 110m underneath was missing 

(R. 149-150, l?S-177; Pros. Ex. 31). The DUIIi)er on the 11clasp• under. the 
•.u.s~• insignia on the left lapel and that on the •clasp• found, near ·.the 
deceased were identical. This latter coincidence had no •special signi.- , 
.ficance• {R. 176-177, 196-197; Proa. EE. 26). · 

.A.tter being ~ wamed o! his rights the accused on 19 April 

l94S gave t110 stateme~ts, one in narrative form and another fol.lowing 

shortly' thereafter in question~ anner form. The 1'.i.rst was dictated 


4 


http:extend:l.Dg


(127)" 


in the presence of th.a accused by Second Ltaitenant Herbert I. Rosa a:ad 
was signed the following day. The second us taken by J.ssistant D1strict 
Attorney A. T. Stewart alXl waa 'Witnessed by Sheriff John H • .Amstrong, 
w. L. McDonald, G.D. Roberts, George fri,edenberger, Frank .Fuller, Captain 
Lawrence Cavanaugh, Sergeant Charles Ham, and Private Cassius B. Haig 
{R. 1?8-lSl, 183-185, 192-193; Pros. Exs. 37., 38). On the afternoon 

,ot 20 Apl-11 1945 the accused was interviewed by a Mr. •Tyler11 and another 
gentleman .from the ".lssociation to~ the AdvancEment of Colored People•. 
Having again been· warned of his rights, the accused related exactly the 
same stor,r as that' contained 1n his narrative statement (R. 182-183). 
In this document, ai'ter recounting that he had gone to the Park Vin 
Hotel ·to meet his wife and that be had consumed •liquor• and beer w1th 
certa1n·..:tr1ends there, he oontinued as follows: 

. 
•I le.ft the Parle View Hotel and went to get my dice .trau a man Tho 
bad them. This man is a Mm.can but r do not know his name. I 
know him only by sight. This Yexican fellow lives on Chestnut 
Street west of the High School between 5th and 6th Streets. When 
I lei't the Park View Hotel I walked north on Uain Street across 
the railroad tracks and just east of the station I saw Mr. Bax, 
the night patrolman, standing talking to a woman. I turned left 
at :the City Drug Store on Elm Avenue. I did ?Wt see any young 
lady' walld.ng in front of me until I crossed the street on 9th 
when I saw her. She said something to me but I paid no attention 
to 1 t and made no reply. I walked north on 9th Street towards 
the High $chool and shortly al'ter I had passed the Post Of.flee I 
heard someone call •Halt..• I lJtopped and turned around am saw 
that the person 'Who bad called me was Mr. Box a city pa.t?Olman. 
He asked ma what I,,.had said to the YOU?lg lady. I said I had said 
nothing. He said, 1You will coma nth me 1 , and when I refused to 
go with him he pointed something at me and shot it oft. .lfter be 
shot at me I struck him with "fA7 kn1£e which I was carrying in m:, 
lei't hand. I di.a not pull the knife out of "IA7 pocket. - I had oeen 
picking wy teeth with the end of the knife and was carr,yi~ it in 
rq le!t band. I am left handed and I used wy left hand 1lhen I 
struck Mr. Bax. When I struck at Mr. Box I felt the knife go into 
his body' and the knife later had.blood on it. The reason I struck 
:Mr. Box was because I thought he bad shot me. I smelled some gas 
after he had .tl.red off this weapon and m:, qes teared but I did not 
recognize it at the tima as a -gas gun. I thought it was a pistol or 
a gun and I thought I was shot. I did not stay around to see llhat 
happened to Mr. Box or what he did. I ran northeast acro·ss the· 
street, turned right on Chestnut, going as far as Main Street, 
'!here I turned around and came west on Chestnut as tar as the alley 
on Main and 9th. There I turned to m:, left arxi went south through 
the alley as far as the back entrance o~ the room where I live. 
I went up the steps into m:, room. My knife was 1n m:, pocket at 
tbis time and I made no attempt to wipe the blood off it. I saw 
that wy 1d.i'e was not in the room and ~tt alJDost immediately. I 

s 
• 
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want to the Park View Hotel. I lett m;r room the same yq I bad 
entered it on the steps ..-hich lead to the alley behind 1'ain 
Street. I went directly to the Park View Hotel to Room Number 
17. I stayed there only long en011gh for 'll1J' llife to put her coat 
on and then we left and went on home. When n got back to the . 
room., I took rq knii'e out of 'l!f3' pocket and started -to sharpen -it 
on a knife sharpening stone which I had wetted so the blood came 
o!t easily. I was wearing o.n. trousers and o.n. shirt,· my blouse 
and rq overcoat ~n all the events which I have described above 
occurred• (Pros. Ex. 37). 

In ·the later statement the accused admitted that he knn Box to be a police • 
otf1.cer and gave the following annera, 

•Q. 	 Before going to bed the .first thing when you got in the 
room what did you do? .l. I sharpened m;r knite. 

Q. On what? .1• .1 k:n1!e rock. Q. You aJJrays kept it sharp? 
.l. Yea. 
Q. 	 Was there blood on the knife? .1. , No sir, I ,riped it oft. 
Q. 	 What did you wipe it off on? .1. .A. little piece ot rag. 
Q. 	 ll'hat did you do with the rag? .A.. I put it in the garage can~ 
Q. 	 Did :,OU wash the knife oft? A. Ho I pu.t water on the rock and . 

it cleaned the km.fa of~.· · · 
Q. 	 That is the' same knite :,ou cu1; Officer Box wl.th? .l. Yes air. 
Q. 	 I1 the atone I have in 'Ilf1'. ·band the one 70u used? .1. It is tha 

sua one I sharpened 'fll1' kni!e 111th. 
Q. 	 'l'he kni.te didn1t need sharpening as much aa it needed cleaning, 

'~d it? .A.. No air, it needed clearn ng• (Pros. Ex. 38). · ' 	 . 

4. Attar be1.»g· apprised o! his rights relatiw to teatLt.,ing or re­
maining silent, the accused took the stand on his own bebal.t. ma testilloq 
INbatantial~ reattirmed all of b1a narratin statement•. Ha express~ den:1ed 
that ha bad 'Whistled at Mias Johnson (R. 212). When abe spoke to him. on Elm 
Avenue, ha was •going aver· across town, which would be owr on Chestnut 
Street, to wl»re •• were supposed to be having a ffe.ci] gmna• (R. 210-211, 
2l.3). It was h1a intents.on not o~ to participate in the game but also •to 
get some dice•>.: ~tmugh ha bad t1lo pairs of dice at home, •m had nenr 
&ambled with Lt.'r:wal, and these dice that t.hia gu:;r bad, well, he bad been 
aald.ng me to piclc up these dice from a fellow he bad lat ban• (R. 237, 239) • 
The accused did not then recognize her aa the same •lad1'• whom he bad pr.-a­
'ri.oua~ obaarnd in conversation wit.h_Jitr. Box. In the accused•• own words, 
•I didn't pq that much attention to.'!iar• (R. 222). He bad neTer intended 
t.2, lf.1,ll Mr. BOE. 'l'he accused had used his knife onq after he •thought . 
{p.J/ wu shoV (R. 2l.3, 240). He described his encounter with Kr. Box•• 
tollowaa 	 , · · 

•.To.st before I get to the corner hare Officer Box holler at me. 
Just about that corner block I stopped. He was coming trom the 
aout.h the same W&'J' I was going. I stopped am turned around 

http:intents.on


(i29) 

facing him. He Y&lks· up to ne and asked me, •What did )"OU 


said to the l.aey?' I said •Nothing, sir. What lad;r?' He 

said, 1The lady that cross the street ahead ot 70u.' I said, 

•Nothing, sir.' He said, 1Well, come on go 111th me to the 
city- ball. 1 I said, 'What tor, sir? I haven•t done nothing.• 
He said, 11'hat doesn•t matter, come on and go ~Y, • and then 
he pulled out the gun and shot and I struck with thl, knite.•(a. 214, 217) 

After the weapon was ftred, the accused noted s:>me powder on his blouse 
(R. 248, 258). · 

He denied that in his statement to Mr. Stewart he had replle<i, 
11No, sir, it needed cleaning• to the inqniry, •The knife didn't need 
sharpening as much as it needed cleaning, did it?• (R. ~). The knit• 
ns alnya kept sharp because the ac9J1sed used it to cut hi.a tl.ngemaila 
and toenails and to 11trilll matches tor toothpicks• (R. 229). After it· 
had been used 1n the tatal assault upon :Mr. Box there ns a •little 
flash ot & little blood• on the weapon (R. 253}. No tore• had been 
emplo7ed to obtain a statement from him, but, in his own 110rda, 

•ffer. hank F. Full9Vand a J.a,ryer, I don•-t know• wu t~ 
l.a11)'8r, I coo.l.dn•t aiggest who he was IlOlfi I don't kII01r the · 

layer• s name but I wculd knoll' him it I seen him, told me that 

they bad zq wtte 1n here arxl. they ns goi.Dg to give my wi.te 

tUteen to twenty-five years it I did not tell tbe truth• 

(R. 241-24,3). 


s. Captain Lawrence D. Cavanaugh, Jlr. Frank Puller, Mr. Yilllm 1,. 
McDonald., and Mr• .A. T. Stewart were recalled b7 the prosecution as ldt- · 
nesses on rebuttal. captain cavanaugh testified that a projectile from 
a gas gun striking an individual at •arms length range• lrOUld burn his 
clothing. •There was absolutel)" no bu.ms and no smell ot gaa or powder 
ori'· the accused's blouse· (R. 260). · ': ­. . . 

None ot the witnesses for the prosecution had aTer heard or made 
any threats •to give• his 'Wi.f'e ti!teen to twenty'-.fiTe ,;rear, (R.' 261, 263, 
266, 268). To Mr. hller the accused i'r8llkl.y- stated that, •I killed that
man•. The accused explained thatz · , 

"}Ir.· Box grabbed me b7 the right arm here am jerked me around 
by the tree an:i * * * ,.. had some words and * * * he shot me 
***I heard a report and I thought I was shot, and.*** it he 
shot me I was going to take him alo~ with ms * * * I at:nick hill 
w:I.th '1113' knife and aimed to strike him IJ,n the right ahao.ld#t} 
and I don1t know where I hit him but I knew I cut him deep .traa 
the wq the knife pulled** ... (R. 263). 

To la'. A. T. Stewart the accused also stated tbat Mr. Box had aeised him 
by' the wrut •Dl:1 that, •I thought 0£.1'1cer Bax killed me• (R. ~). 
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According to :Mr. Stewart., no powder was brushed of! of the accused• e 
blouse (R. 269-270). · 

6. 'rhe Specification ot the Cha.rge alleges that the accused did., 
•on or about 1B April 1945, with malice aforethought., ~, de­
liberately., feloniously., ~fully., and with premeditation kill one 
IIJuis Box., a human being., by cutting him 111th a kni;f.'e on and about 
the neck,!'. ' 

Paragraph 148 o! the Manual for Courts-Martial., 1928, pron.des 
that: 

"Murder is the unlaw.tlll killing o! a human being with 
malice aforethought. 1Unlawful.' means 'Iiithout legal justi ­
fication or excuse•. 

Perhaps the best analysis o! malice aforethought is to be found 1n Chi.et 
Justice Shaw's i'am:>us opinion in Commonwealth v. Webster, 5 Cush. 296J 
52 .Am. Dec. 711. It was there said that: 

•***Malice., 1n this definition., is used in a technical· 
sense., including not only anger, hatred., and revenge., but 
every .other unlawful and unjustifiable motive. It is not con­
fined to 111....-111 towards one or more individual persons., but 
is intended to denote an action f'lowing from any wicked and 
coITUpt motive., a thing done !!l!!2, animo, where the .fact has 
been attended with such circumstances as carry in them the 
plain indications oi' a heart regardless o! social duty., and 
i'atall:y bent on mischief'. And therefore malice is implied 
from &Il7 deliberate or cruel act against another., however 
sudden. 

* * *•* * * It is not the Jass malice aforethought, within 
the meaning of tha law., because the act is. ame suddenly 
after the intention to comnd.t the homicide is . .formeda it 
is su!fl.cient that the malicious intention precedes and 
accompanies tha act or homicide. It is manif'est., therefore, 
that the words , •malice aforethought' 1 in the description o! 
murder, do not. imply deliberation, or the laps3 of considerable 
ti.zoo between the malicious intent to take life and the actual 
execution of that intent., but rather denote purpose and design 
in contradistinction to accident and mischance.• 

The substance or these couments in considerably condensed .form &re con­

tained in the Manual. MCM., 1928., par. 1.48. 


The words •deliberately" and •with premeditation• haw been 
de.fined as •an intent •to kill., simply., executed in .furtherance of a f'omed 
design to gratify a feeling £or revenge., or for the accomplishment o! 

· some unlaw!'ul act" (Wharton, Crl.minal Law., sec. 420). In Bostic v. 
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facing him. He walks- up to ns and asked me, •Wbat did 7011 

said to the lad;y? 1 .I said •Nothing, sir. Wmt lad;y? 1 He 

said, •The lady that cross the street ahead ot 70u. 1 I said, 

•Nothing, sir.' He said, 'Well, come on go 111 th ms to the 
city hall. 1 I said, 'What tor, sir? I haven't done nothing.• 
He said, •That doesn•t matter, come on and go a:r,pray, • and then 
he pulled out the gun and shot and I struck with the kn11'e.•(R~ 214, 217) 

Arter the 1reapon was fired, the accused noted a>me po'llder on .bis blouse 
(R. 248, 258) • · · · . 

He denied that in his statement to Mr. Stewart be had replleci, 
•No, sir, 1t needed. cleaning" to the inquiry', •The knite didn't need 
sharpening as much as it needed cleaning, did it?• (R. 22.8). The Ja:d.fe 
ns al'11QB kept sharp because the ac~sed used 1 t to cut his tlngernails 
and toenails and to 11trim matches for toothpicka• (R. 229). .Ltt.er it· 
had been used in the fatal assault upon Yr. Box there ns a •little 
nash ot a little blood• on the weapon (R. 253J. No force had been 
emploied. to obtain a statement from him, but, 1n his own 110l"ds, 

•fjir. lirank F. Fulleuand a J.an"er, I don 1-t knoll' 1lbo 
. 

1r&1 tha 
. 


lawyer, I oonldn 1t aiggest who he was now; I don't kno,r the · 

lawyer• s name but r 'IJQ1ld know him it I seen him, told me that 

they had Jq 111.te in here am the;r was going to give~ wi.te 

titteen to tnnty-f'ive ;years 1! I did not tell the tr\1.th• 

(R. 241-243). 


S. Captain Lawrence D. Cavanaugh, Mr. Frank Jraller, Mr. WUU an 'L. 
McDonald, and Mr • .l. T. Stewart were recalled by the prosectltion as 111t- · 
nesses on rebuttal. captain cavanaugh testified th&t a projecttle tram 
a gas gun striking an individual at •arms length range• would burn his 
clothing. "There was absolutely- no burns and no smell o.t gu or powder 
on'L the accused's blouN· (R. 260). · : ­. . . . 

None of the witnesses tor the prosecution had aTer heard or made . 
8llY threats •to give11 bis nf'e fifteen to twenty-five years (R. 261, 263, 
266, 268). To Mr. Fllller the accused frankly stated that., •I k:illed that 
man•. The accused explaimd thats · , 

"Mr.· Box grabbed me b7 the right arm hare am jerked me arOWld 
b7 the tree aIXi * * * n had some words and * * * ha shot me
* * * I heard a report and I thought I was shot, and * * * it he 
shot me I waa going to take him alo~ Yith u * * * I struck hill 
with 'Il11' knite and aimed to strike him fJ,n the nght ab.<10.l.dei] 
and I don't know where I hit him but I knn I cut him dffp trom 
the wq the knife pulled * * ,.. (R. 263). · 

To ~• .a.. T. stnart the accused also stated that Mr. Box had aeised him 
b7 the wrlat. ~ that, •r thought Oi"f1cer Bax Jd.lled me• (R. 269). 
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Accordi~ to Ur. Stewart., no powder was brushed otf ot the accused• a 
blouse (R. 269-ZlO). ' 

6. The Specification ot the Charge alleges that the accused did., 
•on or about 18 April 1945, with malice aforethought, lfil.l.tully, de­
liberately., teloniously., unlawf'lllly., and with premeditation kill one 
Louis Box., a human being., by cutting him with a kni.te on and about 
the neck,!'. 

Paragraph 1.48 ot the Mam,al for Courts-Martial., 19:28, provides 
that: 

"Murder is the unlaw;t'\;il killing of a human beir:g with 
malice aforethought. •Unlawful.' means wL thout legal justi ­
fication or excuse•. 

Perhaps the best analysis of malice aforethought is to be found 1n Chi.et 
Justice Shaw's fam:>us opinion in Commonwealth v. Webster. S Cush. 296J 
52 Am. Dec. 711• It was there said that: 

•* * * Malice., in this definition, is used in a technical· 
sense, including not o~ anger, hatred., and revenge, but 
every other unlaw:t'ul and unjustifiable motive. It is not con­
fined to 111-.dll towards one or more individual persons, but 
is intended to denote an action .flowing trom any wicked and 
corrupt motive., a thing done m!!S?. animo, where the tact has 
been attended with such circumstances as carry. 1n them the 
plain indications of a heart regardless ot social duty, and 
tatall:y bent on mischie!. And therefore malice is implied 
from arq deliberate or cruel act against another., however 
sudden. 

* * *•* * * It is not the Jass malice aforethought, ldthin 
the meani~ of the law., because the act is a:me suddenly 
after the intention to commit the homicide is. formed: it 
is su!f1.cient that the malicious intenti.on precedes and 
accompanies the act ot homicide. It is manifest., therefore, 
that the words , •malice aforethought', in the description of 
murder, do not. imply deliberation, or the laps:i ot considerable 
time between the malicious intent to take life and the actual 
execution of that intent, but rather denote purpose and design 
in contradistinction to accident andmiscbance.n 

The substance or these COillllents in considerably condeneed form e.re con­

tained in the Manual. MCM, 19:28., par. 148. 


The words •deliberately" and •nth premeditation• haft been 
defined as •an intent •to kill, simply, executed in furtherance of a formed 
design to gratify a feeling for revenge, or for the accomplishment of 

· some unlmrf'ul act" (Wharton, Crl.minal Law, sec. 4,20). In Bostic v. 
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11.A policeman or other officer appointed by the munici­
pal authority for, the preservation of order and the prevention 
of crime is entitled to the same protection which we have just 
stated to belong to the constable"• Wharton, Criminal Law, 
sec•s. 541, 543. 

When struck down by the hand of the accused, the deceased was weariDg the 
un1£orm and badge 0£ his offl.ce, was 1n the lawful performance of hi.a duties, 
and was attempting to make an arrest tor disorderly conduct committed in 
his presence and consisting of improper and unwelcome advances to a teen­
aged girl. Since he lBd ample notice both ot the author.I.t;y and the purpose 
of the arresting otticer, the accused, 1n wielding his dead]Jr weapon, must 
be presumed as a matter of law to have acted ~th malice &forethought~ 

/ 

The questions of deliberation and premeditation bei.Dg ordinarily 

tor the jury", the trial court, 1n performing its f'unction of .tact-finder, 

was justified 1n interring from the same facts that the accused's C<Zl.duct 

was deliberate and premeditated. But it is.unnecessary to rely upon in­

ference alone in this case, for the accused bas explained the workings of 

bis own mind at the time of the slaying -by freely admitting that, •I 

thought I was shot, and ***if he shot me I was going to take him along 

with me11 • Since these words must be construed as indicating a desire tor 

revenge and since he ~s engaged at the time or the killing in resisting 

a l.awtul arrest, the Board of Review is impelled to the conclusion that 

the stabbing was deliberate and premeditated. 


7. The record shows that the accused is about' :2£> years ot age; that 
he was inducted on 4 October 1943 at Shreveport, u:>uisiana, · for the. duration 
plus six months; and that he had no pr.Lor service. · . 

. 8. The court was legall,1' constituted. No errors injuriously a!­
fecting the substantial rights of the accused were committed dur.l.ng the 
trial. In the opinion of the Board of Review the record of tr.Lal is le­
gally au't:1.dent to support the ti.ndings and the sentence and to· warrant 
confirmation thereof. Death or impr.l.sonment for ille is mandator,y upon 

· conviction of a violation of Article of .War 92. 

Judge Advocate. 

Judge .Advocate. 

ll 
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SPJGN-Cl4 :281398 lat Ind 
Hq J.SF, JAGO, Washington 25, D. c. 
'ro: The Secretary of War 19 JUL 1945 

1. Herewith tranamitted £or the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Private Jackson Hart (3852164?), Squadron F, 302:>th .Arrq Air 
Forces Base Unit. 

2. I concur in the opinion ot the Board ot Review that the reoord 
of trial is lega~ su.f'ficient to support the f'indings and sentence am 
to warrant confirmation thereof. I recommend that th9 sentence be con..;. 
~rmed but commuted to dishonorable discharge, forfeiture ot all IJ87 
and allolrances due or to beco• due, and confinement at ·bard labor .f'or 
the term of his natural life, \bat the sentence as thus comrmited be or­
dered executed, and that the Un:Lted States Penitentiary, IA9avenworth, 
Kansas, be designated as the place of confinement 

.3. Inclosed are a dra1'1; 0£ a letter for your signature, trans­
:mLtticg the record to the President tor bis action, and a· form ot 
Eucutive action designed to carry into effect the foregoing recom.- · 
mendation, should such action meet 111th approval. 

~ c:.. ~ ~~ · . 

.3 Incl.a MIRON C. CRAMER 
- · Incl l - Record of trial ~r,r General 

Incl 2 - Dft. of ltr. tor The Judge Advocate General 
sig. Sec. ot War 

Incl .3 - Form of Executive 
action 

( Sentence confirmed but 00111m1ted to dishonorable discharge · total 
forfeitures and confinement for life. GCll> 4C1'1, 21 Aug 194;). · 
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WAR DEPARTMENT (135)
Arrrr, Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

1 t· .JUN 1945 · 
SPJGV-CM 28141.3 

UNITED STATES 	 )• FAIRFIEID AIR TECHNICAL SERVICE Ca&WD 
) 

v. 	 ) Tri.al by o.c~M., ccmnned 
) at Wright Field, Dayton, 

First Lieutenant REUBEN R. ) Ohio, 14 :May 194.5. Dis-
KATZ (0-.$8,3,31,3), Air Carps. ) missal. 

OPINION or the BOARD OF REVIEW . 
SEMA.N, MICELI and BEARDSLEY, Judge Advocates. 

1. 'l'he Board of Review has examined the record of trial in the case 
of tm officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the follori~ Charges and Specifica­
tion1u 

CHARGE Ia Violation of the 96th Article of War. 

Specification l: In that First Ueutenant Reuben R. Katz, Air Corps, 
402oth Anny Air Forces Base Unit, did, at and near Dayton, Ohio, 
on or about 22 March 1945, wrongfully' take and use, without the 
consent or the owner, a certain aut011obile, to wit& A Willya 
Overland l/4 t9n 4 by 4 truck, United States registration number 
W-20846.34, of a value 0f more than $50.00, property of the 
United States. 

Speeii'ication 21 In that First Lieutenant Reuben R. Katz, Air Corps,
* * *, did, at or near Dayton, Ohio, en or about 22 March 1945, 
drink intoxicating liquor with an enlisted member of the 
W0ll8.ll 1S Army Corps, one Private Virginia ll. Johnson. 

Specification .3: In that First Lieutenant Reuben R. Katz, Air Corps,
* * *, did, at Wl"ight Field, Dayton, Omo, on or about 22 llarch 
19L5, knowi."lgly and willfully execute a false certificate ccn­
cerning official duty absence of Private Virginia M. Johnson 
in words and figures as follows: 

ENLISTED MAN'S . 
OFFICIAL OOTY CER1'IFICA.'IE 
WRIGHT FIELD, DAYTON OHIO 

This certifies that a 
Virginia Johnson Pvt. 502391 

{P.ank) (ASN) 
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is authorized to be ·absent .from his post due to OFFICI.A.L 
BCJSINESS•.This certificate is valid only on the day dated . 

. hereon, between the hours of 
.... ·---1400......,,______to.______;;;;.17...,00~---­

TO VISIT____.....::,Da;;::.&,.yto=n:.a,...;O~hi=o__________ 

. 

DATE 3/22/45, APPROVED R. R. Katz, 1st Lt., AC
==--------- (PersO'nnel Officer) 

AAFMc-;.?28-WF-12-29-43-5M 

1tlich said certificate he, the said First Lieutenant Reuben 
R. Katz, knew to be false and frau.dulent in that the absence 
of the said Private Virginia M. Johnson was for the purpose of 
accompanying the said First Lieutenant Reuben R. Katz to Dayton 
and vicinity on a personal mission not connected with official 
business. 

Specification 4: In that First Lieutenant Reuben R. Katz, Air · 
· 	 Corps, * * *, did, at Yiright Field, Dayton, Ohio., on or about 23 

March 1945., wrongfully and willfully instruct Sergeant Howard 
Adamson., an enlisted man., to copy onto a blank War. Department 
Ordnance Office Form No. 7361, Dai~ Dispatching Record of Motor 
Vehicles., two handwritten entries appearing on an official record., 
to wit: A liar Departm.ent Ordnance Office Form No. 7361., Daily 
Dispatching Record of Motor Vehicles., which said official record 
contained entries relating to the use of motor vehicles., property 
of the United States, by personnel of the ..b.rmament Laboratory., 
Wright Field., Dayton., Ohio., on 22 March 1945., and did. then and 
there .further instruct the said Sergeant Howard Adamson to omit 
from the aforesaid copy a certain handwritten entry which pertain­
ed to the dispatch on 22 March 1945 of a Government vehicle to 
Dayton., Ohio., for the use of the said First Lieutenant Reuben R. 
Katz, and did then and there further instruct the said Sergeant. 
Howard Adamson to destroy the afore described official record. 

CHARGE II.: Violation of the 95th Article of War. 

Specification: In that First Li~utenant Reuoen R. Katz., Air Corps.,
* * * , did., at hright .cield., LJayton., Ohio., on or about 23 March 
1945., with .intent to deceive Captain James J. A. Daly., of.f'icia~ 
state to the said Captain James J. A. Da~., under oath., in sub­
stance that on 22 1!Tarch 1945 Private Virginia M. Johnson drove a 
Government 011I1edmotor vehicle in which he, the said First Lieu­
tenant iteuben R. Katz., was a passenger., in an· easterly direction 
on Third Street and the extension thereof in Dayton, Ohio., direct 
fran the State of Ohio Liquor 3Dre No. 68 at the comer of Third 
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Street and State Route No. 4, Dayton, Ohio, to the entrance gate 
on Wright Field, at the junction of said Third Street extension 
and Skyline Drive without deviating from the route afore described 
until the said Private Virginia M. Johnson drove said motor vehicle 
through the aforesaid entrance gate onto Wright Field and -that on 
.22 March 1945 he, the said Fitst Lieutenant Reuben R. Katz, re­
turned immediately to Wright Field with the said Private VirciniB 

' 	M. Johnson from the afore described State of Ohio Liquor Store 
w.!. thout stopping, which statement wa.s known by the said First I4eu­
tenant Reuben R. Katz to be untrue in that the Government owned 
motor vehicle in which he aiid Private Virginia M. Johnson were 
riding turned off on a side lane or a street between the afore des­
cribed State of Ohio Liquor Store and "i'irlght Field £or a short dis­
tance where the afore said motor vehicle was stopped. 

' 
He pleaded not guilty to both Charges and their Specifications and was 
found guilty of Charge I and its Specifications; guilty of ,the Specification, 
Charge II, and 6uilty of Charge :rr as a violation of the 96th Article o! 

· War. · No· evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service. The· revie'Vling authority approved the sentenc~. 
and forwarded the record of trial for act:..on under Article of War 48. 

' 
3. The accused was in the supply room arxl in charge of the duties 

of one Private Johnson (WAC) at the Am.ament Laboratory at Wright Field, 
Ohio, on 22 March 1945 (R. 8-9). On ~t day the accused suggested to 
Pri'Vate Johnson thi t she take him into the nearby to,m of Dayton for a 
quart of whiskey to which the WAC assented. The accused and Private John­
son started at 2 p.m. Both were on duty at that time. Accused signed 
an official duty certificate for Private Johnson ~uthorizing her absence 
from Wright Field "due to.official business" (R. 13, 14,; Pros. Ex. 2). 
They went .£ran llright Field in Anny jeep No. 2884634 (R. 10). This jeep 
ns the property o.f the United States and furnished and intended £or official 
use of the Army (R. 11). Accused directed Private Johnson to drive the 
A:rmy jeep to take him to Dayton, Ohio, to purchase the llhiskey (R. 10113, 
23J Pros. Ex. l). Accused and Private Johnson left Wright Field at approxi­
mately 1400 on .22 .March 1945 in the Army jeep and proceeded to a state 
liquor store.: -Accused went:'i.hto the ·liquor··.s:tore and came out with a 
ouart of whiskey (R. 15). Accused requested Private Johnson to drive. 
around as there was still a couple of hours of working time (R. 15). 

Accused then instructed Private Johnson to take them to the place 

Where he was quartered, vmich she did. She then parked and waited in the 

jeep while accused went into the house to get his shaving kit. Hens 

~ gone ten minutes when he returned and they proceeded in the jeep to 

a black top road away from town (R. 15-16). They rode on several side 

roads - gravel roads (R. 16), and finally parked. Accused gave Private 

Johhson 8 or ihO drinks from the bottle of whiskeyl He had the same number 


· of drinks. They drank and smoked· cigarettes for about an hour (R. 16, 17). 
Private Johnson beca.T.e so drunk she became ill, lost consciousness and 
did not remember anything until she regained consciousness in the llatter­
son Field Hospital at approximately 2,300 (P.. 17, 26, 27). She remained 
in the hospital for five days (R. 17). 
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At no time did the accused molest Private Johnson, or make arxy im­

proper advances to her 'Whatever (n. 18) 


Accused directed an enlisted man, Sergeant Adamson, to recopy all 

of the motor dispatch sheet of 22 March 1945, omitt:l.ng the Dayton trip 

and to get rid of the old dispatch sheet (R. 27, 28, 29, 30, 35, 36 and 

Pros. Ex. 1). Sergeant Adamson recopied the dispatch· sheet as directed 

by the accused but did not destroy the old one (R. 27, 28, 31, 32). 


Colonel Frank w. Wright, Commanding Officer of Wright Field, ordered 

captain James J. A. Daly, JAGD, to make an investigation o.r the actions 

of the- accused (R. 40). captain Daly duly informed the accused· 

1 

of his · 

rights,· and that he was ma.king an official investigation (R. ·40, "1, 44, 


. 51, 52). This investigation was made on 23 March 1945 (R. 40). Accused 
at that time stated under oath to captain Daly, in substance, that on 22 
March 1945 Private Virginia :M. Johnson drove a Government-oli?led vehicle 
in vdrl.ch the accused was a passenger to Dayton Ohio; that·the vehicle 
,ras driven directly from the state liquor store in Dayton; Ohio; to '\n'ight 
Field, Ohio, without deviating from the route from Dayton, Ohio, to Wright 
Field; that the accused returred directJ.y to Wright Field with the said 
Private Johnson from the state liquor store without stopping and that they 
did not turn off on any- side lanes or streets bet'W8en Dayton, Ohio, and 
'Wright Field (R. 42-49). 

While captain Healy, the investigating officer, was under cross­
examination, individual counsel !or accused insisted on reading the accused•s 
testimony taken before him (Captaip Healy). Actually the question asked 
wasa (R. 60) 

"Now captain, I am going to ask you to refer to the 
record and then have you tell me after I read at length 
,mether this is an exact statement 0£ the proceedings · 
that took place before you.u 

'Whereupon defense· read from 'What purported to be the testimony given at 
the investigation, £or more than 80 pages. No ansl'l8r to the question 
appears-. At the close or the reading o! the statement the law member 
.Hadmitted in evidence11 • the statement of the accused taken be.fore the in­
vestigating officer (R. 123). The statement was not attached to the record 
ot' trial as an exhibit. In this statement, made under oath to the investi ­
gating o!'ticer, the accused admitted that he directed Private Johnson to · 
take the Government vehicle as alleged and to drive him into Dayton, Ohio, 
lmich occurred on 22 March 1945 (R. 114). The accused admitted tha.t ·he · · 
did have a number o! drinks with Private Johnson on 22 March 1945 (R. 115). 
He admitted that he did execute the official off duty pass !or Private · 
Johnson (R. 116). He admitted that he directed Sergeant Adamson to destroy 
the official motor vehicle record and to prepare a new record sheet omitting 
the entry of-this trip to Dayton, Ohio (R. 119). He admitted that he.made· 
mitruthful statements to captain Ja.II¥3s J. A. Daly on 23 March 1945 (R. 121, 
et seq.). 
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The defense offered no 'Witnesses or other evidence and the accused 

elected to remain silent. 


4. The defense moved to strike out all the testimony of the chief' 
witness for the prosecution, Private Johnson, on the ground that, since 
she and the accused went to town to purchase the quart of liquor together, 
and since they jointly took the jeep and drove off the field, they were 
engaged in a canmon enterprise; that the acts and statements of such 
persons made after the commission and accomplishment of that common de­
sign are not admissible against the others. 'What defense counsel over­
looked was the fact that the testimony of Private Johnson was not as to 
what was said and done~ the commission of the,offenses herein charged 
were completed, but during and in furtherance of those offenses, Once 
the common design is shown, the acts and declarations of one co-actor in 
pursuance of the common act or design are admissible against any other 
co-actor on trial for the crime {"1iharton's Crim. l!:v., P. 1184 - Zarate v. 
lL&u 4lF. (2d) 598; Friscia v. U.s., 289 u.s. 762; CU CBI ll4 Ranzinger; 
CM CBI 157, Williams). The act of one co-conspirator durbg the further­
ance of the common design is the act of all (comm, v. Giradot, 107 Pa. 
Super. Ct. 274) and proof thereof is competent by one against the other. 

Further, it has been held that the acts and declaration of a co-con­
spirator are admissible against an accomplice on trial if they fonn or 
are part of the n[ gestae of the offense or offenses with which the 

· ··accused is charged (~ v. U,s., 251F. 440). The merest perusal of the 
testimony of Private Johnson shows that that part of her testimony which 

· d.9es not fall within the m gestae rule, certamly recites acts and dec­

larations in furtherance. of the common design and herice admissible under · 

the rule enunciated in the Giradot case (supra). This is true with regard 

to the offenses charged in Specifications l, 2 and 3 under Charge I. The 

court proper]¥ overruled the motion to strike this witness' testimony. 


The gravamen of the offense under the· fourth Specification ~f Charge 
I (instructing Sergeant Adamson to change the Daily Dispatching record 
of motor vehicles) is the instruction by an officer to an enlisted man 
to falsify an official record. The fact that the record referred to was 
not falsified, or i£ falsified was never used officially, is a minor 
detail which is not mu terial to the Charge. 

Charge II alleges the accused made certain false official statements 
to Captain Daly• Every statement which it is alleged was falsely made to 
Captain DaJy on 23 1farch 1945, was subsequently admitted to be false by 
the accused to captain Healy, the investigating officer. Proo£ of the 
corpus delicti _is found in the testimony of Private Johnson as well as that 
of Captain Daly. There remains the question as to whether the statements 
made were official. Defense contended that since the preliminary investi ­
gation made by Captain Daly was not the official investigation under Article 

·of War 70, the staten:ients made by accused to that officer were not official 
statements. The objection is without merit. 'l'he untrue statements made 
by accused were made during the course of an interrogation. conducted as 
the result of an order by the commanding officer of the post. Both the 
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matter under J,nvesUgation and the infonial investigation itself' was' 
official business, since the informal investigation 11&s_being made for 
the pirpeee of determining whe~er charges should be preferred against 
accused and was ordered by a superior officer in the normal course _o! 

· .business. · 

'lhe record of trial. shows that the accused wa1:1 mentally upset and 
that his· mind was not clear when he made these untrue statements (R. 99). 
He 118S interrogated irmnediately upon the heels of, the offenses charged, 
and within less than 24 hours. He apparently did not know that the untrue 
statements he ,vas making could be used as the basis or charges against 
him (R. 99). He fully and freely admitted to the officer making the in­
vestigation under Article of ••ar 70 not only the truth of the matters in­
volved, but the fact also that he had been untruthful about them previously. 
These are facts in miti~ation or extenuation. They do not affect the · 
question of innocence or· guilt... · . . 

The accused, in his.statement before the investigating officer, 
Captain Healey, made sufficient admissions 'Which, together with the other 
te~imony in .the case amply supports the Charges and Specifications. 

5. War Department records Bhow that the accused is Z7 yean or age 
and is married. He ,va.s one child. He was.inducted into the Army on 3 
October 1941 and ro~ to the grade of staff sergeant. He went to the . 
l>.rrrr:, Air Forces Officer Candidate School and upon graduation was comn.issioned 
a second lieutenant on 13 November 1943, entering on active duty on that 
date.. He 118s pranoted to first lieutenant on· 6 October 1944. · His com­
manding officer characterized his service as an 11excellent record of past 
endeavor and a high efficiency of service"• He has one brother 'Who is a 
lieutenant 1dth theliJS, serving in Belgium and a second brother "Who is also 

· in the service. · 

6. The court 1ra.s legally constituted. No errors injuriously affect,. 
:L-ig the w.bstantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally sut-. 
ficient to support the findings of guilty and the sentence and to warrant 
confirnati.on of the sentence. A sentence of dismissal is authorized upon 
conviction of a violation of Article of War 96. 
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SPJGV-aJ 28141.J 	 1st Ind 

Hq ASF, JAGO, Washington, 25, D.C. 

TO: Tha Secretary of War 

1. pursuant to Executive Order No. 9556, dated 26 llay 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of First Lieutenant Reuben R. 

Katz (()..58.3.313), Air Corps. . · 


2. Upon trial by general court-martial this officer was found guilty 
under five Specifications of misuse of a Goverrnnent vehicle, drinking 
with an enlisted member of the Women's Anitr Corps, the wrongfyl· issuing of 
a pass for a three-hour leave of absence, the attempt to procure an en~ 

· listed man to change a Daily Dispatch Record of Motor Vehicles; and with 
false official statements, all in violation of the 96th Article of War. 
He was sentenced to be dismissed the service. The reviewing authority ap­
proved the sentence and forwarded the record of trial for action under Ar­
ticle of War 48. 

J. The accused was the superior officer of a WAC private. He wrong­
1 fully is sued a pass for her so that she could accompany him to a liquor .• 
store to buy a quart of whiskey. They proceeded in a Government jeep 
'Which they had no authority to use. This was during the day and during 
normal worldng hours. Instead of returning to the field immediately, ·the 

· car was driven to a side road where the accused and his companion each 
had about 10 drinks of 'WhiskE!.)~. The WAC became unconscious and the offi ­
cer drove her back to the field and tried unsuccessfully to revive her. 
She was then taken to a hospital and spent five days there. He also at ­
tempted to have the record of the trip obliterated by an enlisted man f'.rom 
the Safety Dispatch Record of Motor Vehicles. When questioned within 24 
hours after this occurrence by an officer appointed by the commanding 
officer of Wright Field to investigate the case to deten:nine.1'hether or 
not court-martial charges should be preferred, the accused did not tell 
the truth concerning the occuITence. He later gave as his excuse for 
ly:ing that he was extremely upset at the time. Nine days after the inci­
dent occurred after charges had been preferred and an investigating offi ­

_cer had 	been appointed under Article of War 70, accused told the entire 

truth to the investigating officer. A more complete summary of the evi­

dence is found in the accomparzying opinion of the Board of Review. 


The Board is of the opinion that the record o! trial is legally sui' ­
ficient to support the findings and the sentence and to warrant confirmation 
thereof. I concur in that opinion. 
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I reconunend that the sentence be cor..finned and ordered executed. 

4. lnclosed is a form of action designed to carry into execution the. 
foregoing recormnendation, should it meet with your approval. 

~ o.~Q... 

MYRON C. CRAMER · 

2 Incls 
Major General 
The Judge Advocate General 

l Rec of Trial 
2 Form of Action 

( Sentence confirmed. OC140 .386, 3 Aug 1945). 
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WAR DEPARTMENT 
Army Service Forces 

In _the Office of The Judge Advocate General 
Washington, D. C • .. 

SPJGH-CM 281449 3 0 .JUN 1945 

UNITED STA'f.ES 	 ) FIRST AIR FORCE 

) 


v. 	 ) Trial by G.C.M., convened 
) at Columbia Army Air Base, 

Second·Lieutenant IRVING ) Columbia, South Carolina, 
l.EYJNE (0-2064382), Air ) 18 May 1945. Dishonorable 
Corps. ) discharge and total for­

) feitures. ~. 

OPINION of tha BOARD OF Rl!.-VIEW 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer nqJ11ed above and submits this, its opinion, to 11'.a 
Judge.:.~<?ca.:te. General. 

2. The accused was tried upon the following Charges and Speci­
fications: , 

CHARGE: Violation of the_ 96th Article of War 

Specification: In that·Second Lieutenant Irving Levine, 
Air Corps, Squadron F, 129th Arrrry Air Forces Base Unit, 
did, at Columbia Army Air Base, Colwnbia, South Carolina, 
on or about 24 March 1945, wrongfully and unlawfully attempt 
to feloniously take, steal and carry away, gasoline of a 
value of less than $20.00, property of the United States. 

ADDITIONAL CHAROEa Violation 	of the 95th Article of War. 

Specification, In that Second Lieutenant Irving Levine, 
Air Corps, Squadron F, 129th Arrrry Air Forces Base Unit, 
did, at Columbia Army Air Base, Colu:nbia, South Carolina, 
on or about 2 April 1945, with intent to impede the due 
administration of military justice, wrongfully and corrupt­
ly attempt to influence Sergeant Woodrow B. Swink, 129th 
Army Air Forces Base Unit, whom he then believed might 
be called as a witness before an. officer detailed to in­
vestigate certain court-martial charges pending against 
the said Second Lieutenant Irving Levine, by of.faring to 
do favors for the said Sergeant Woodrow B. Swink if the 
said Sergeant Swink would make a false off'icial statement 
to the said Investigating Officer to the effect that he 
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·had overheard the said Second Lieutenant Irving Levine 
and another ottiner make a bet that they could not take 
gasoline f'rom a Government truck without being caught., 
which statement would have been material to the issue 
involved in said pending court-martial charges and was known 
by the said Second Lieutenant Irving Levine to be !alse. 

The accused pleaded not guilty to and was found guilty or all Charges 
·and Speci£ic·atj,ons. No evidence or any previous conviction was intro­
duced. He was sentenced to dishonorable discharge and total .forfeitures. 
The reviewing authority approved the sentence and forwarded the record 
or trial !or action under Article o! War 48. 

3. The prosecution's evidence in support 0£ the Charge I and Speci­
fication alleging a violation o! Article of War 96 showed that on 
24 March 1945 at about 18:30 hours., a patrolman at Columbia Arm:f. ilr 
Base., Columbia, South Carolina., noticed a blue 1941 Plymouth coupe 
approach a Government tanker used in retualing planes., which was 
parked about 40 f'eet east or the Base Operations Building. Upai 
closer investigation., he.found the automobile parked 8 or 10 !est .from 
the rear or the tanker., the hose from the tanker unreeled., and the nozzle - .. 
placed in the tank of the autanobile (R. 6-11). 'l'he t~r had a 
capacity of 4000 gallons., and although it was no~~ full., it contained 
enough 73 octane gasoline to service planes (R. 11., 12., 14., 15). In· 
order to obtain gasoline from the tanker it was necessary to start 
the pumps., and with the pumps in operation all the gasoline in the . 
tanker could be pumped out through either or two hoses., because all 
valves in the partition separa~ing the tanker into two cells were 
kept open (R. 12., 13., 14). The accused, who was standing behind the 
automobile (R. 9., 10), asked a soldier if' the soldier •could start 
the engine that would pump the gas• (R. 10)., and accused admitted to 
the patrolman that 8 he was getting a little gas• (R. ?) • When asked 
by an o!ficer •it he was trying to get gas out of the gas truck•, the ac­
cused replied •Sure., I dan•t have any.• Ylhen told by an officer that 
•he was crazy; that he was not supposed to have any or that gas•, the 
accused replied •oK, I won•t get any.n The rules of the Base pro­
hibited the taking of gasoline from a tanker f'or private use (R.· 10-ll). 

Prosecution's evidence in support of the Additional Charge and 
Specification., alleging a violation of Article of War 95, showed 
that on 2 April 1945 at Columbia A:r:rey- Air Base., while charges were 
pending against him for an attempted larceny of. gasoline, the accused 
introduced himsel! to Sergeant Swink, saying that he was about to be 
court-martialed and that Sergeant Swink'would be a witness., Sergeant 
Swink., who did not know anything about the court-martial was told by 
the accused that overseas it was possible to get any amotmt of' gasoline 

.f'rom a plane or truck at any time., that 11he was the party that .was 

picked to go out and try• after making a bet with a friend that the 

same thing could not be done in this country, and that the bet was 
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made in the course of a loud conversation which Sergeant Swink was 
in a position to overhear. Sergeant Swink testified that the ac­
cused asked him to try and recall this conversation and •to go down 
to the Investigating Officer and tell him that I had seen him in 
~ presence that day and had heard him make such a bet", but that 
he refused to make such a statement because he had neither seen the 
accused at the time in question nor heard the bet made and "there was 
not any:thing for me to recall.• Having told the accused that he had 
no recollection of the .conversation, Sergeant Swink testified that the 
accused again asked hilll to try to remember, said that he did not want 
to miss an overseas shipment because of a court-martial, and •that if 
I would go down and tell the Investigating Officer this story and help 
him get out of the court-martial that it would mean an awful lot to 
him, and, he, therefore, would do anything he could for me. He said he 
would go so far as to break his back to help me accomplish anything that 
I wished.• The witness further testified that the accused said to him 
"just try to remember and if you will just go down there and tell them 
that you heard it, it will mean an awful lot to me.• Sergeant Swink 
again refused to make such a statement, not knowing anything about the 
case (R. 22-25). 

4. After his rights as a witness had been explained to him by 
the court, the· accused elected to remain silent (R. Z7-28). No evidence 
was offered by the defense. 

5. The Charge and Specification allege an attempted larceny of 
gasoline belonging to the United States in violation of Article of. 
War 96. 'l'he· elements of the offense are:. (1) an intent to commit 
larceny, (2) an overt act which would result in larceny •if not 
interrupted by circumstances independent· of the doer's will•, and 
(.3) an 8 apparent possibilitytt of connnitting larceny "llin the manner· 
indicated" (MC'~, 1928, p. 190). 

1he evidence proves that on 24 March 1945 at Columbia Army Air 
Base, Columbia, South Carolina, about 1830 hours, a blue Plymouth 
coupe approached a Government tanker containing 73 octane gasoline used 
in refueling planes. The automobile was parked at the rear of the tank­
er, the hose used in feeding gasoline from the tanker was unreeled and 
the nozzle was inserted in the tank of the automobile. The accused, 
standing behind the automobile, asked a soldier if he could start the 
pump on the tanker, and admitted that he was trying to get soma gasoline. 
There is no evidence that the accused actually succeeded, and it ap­
pears that he ceased trying when told by another officer that it was 
contrary to the rules of the Base to draw gasoline from a tanker for 
private use. 1he fact that the accused appears to have abandoned the 
attempt at that point does not constitute a defense, because the at ­
tempt was not voluntarily and freely abandoned but only as a result 
of detection when the larceny was about to be consummated (Wharton I s 
Criminal Law, 12th ed., sec. 226). No evidence was introduced to 
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prove the value of the gasoline which the accused attempted to take, 

but such pr~of was unnecessary, since the members of the court could 

infer from their own experience that it had some substantial value · 

(CM 254498, Miller, 35 B.R. 469). Tne evidence is sufficient to 

sustain the findings of guilty of ·the original Charge and Specifi ­

cation. 


On cross-examination by the defense, Mr. Jason Hil~er was asked, 

with reference· to the gasoline level in the tanker when he inspected 

it 24 March 1945: 9 Aild you base your estimate of that particular day 

on the fact that each time you do check it, it is usually about 18 

inches?" The prosecution's objection to this question was sustained 

(R. 15-16). ·The question should have been allowed since it was proper 
cross-examination bearine upon the credibility of the witness (MCM, 
1928, par. 1212_). However, the rights of the accused were not injurious­
ly affected because the question was substantially answered in other 
parts of the cross-examination (R. 14-16). Furthermore, even if the 
proof had shown that the tanker in fact was empty, the evidence in the 
record is sufficient to tustain a finding of guilty of an attempted 
larceny of gasoline, since "the apparent possibility of corrnnitting the 
onense in the manner indicated• (MCM, 1928, p. 190) was adequately 
proved by showing that the tanker was used in refueline planes and that 
it normally contained gasoline belonging to the Government (R. 11, 14, 
15; Wharton's Criminal Law, 12th ed., sec. 225; 36 C.J. 808). 

The Additional Charge and Specifi~·ation allege an attempt to 

induce a noncommissioned officer to make a false official statement 

for the benefit of the accused in violation of Article of V[ar 95. · 'The 

evidence proves that on 2 April 1945, while court-1nartial charges 


· were pending against him for an attempted larceny of gasoline, the 
accused sought out Sergeant Swink, who knew nothing about the charges, 
and, referring to a conversation which Ser6eant Swink was supposed to 
have overheard, asked him to make a statement to the investigating offi ­
cer, in substance that the accused's attempt to take gasoline from a 
Government tanker was made pursuant to a bet with another officer 
that it could not be done as easily in this country as overseas. 11'hen 
Sergeant Swink told the accused that he did not remember the conversa­
tion and had no knowledge that the bet.was made, the accused neverthe­
less repeated his request, urging him to state that he· had overheard 
the conversation and promising him favors in return if he would help 
the accused. in ti1e manner requested to escape court-ruartial. Whether 
a bet was made or not, no evidence to prove it was offered by the 
defense, Sergeant Swink had no knowledge of it; and in attempting to 
persuade him to testify to the contrary it is clear from the record that 

.the accused did not intend to refresh his recollection but to induce 
him to make a false official. statement. Such conduct is unbecoming an 
officer and gentleman. A motion by the defense for a finding of not 
guilty on the theory that the evidence proved no more than an effort 
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by the accused to enable 3ergearit Swink to testify from personal .. · 
knowledge by refreshing his recollection was properly denied (R. 25­
Zl). 'The evidence is sufficient to sustain the findings of guilty of 
the Additional Charge and Specification. 

'.Lhe accused was sentenced "to be dishonorably discharged the 
service and to forfeit all pay and allowances due or to become due" 
(R. 30). The sentence is inappropriate in so far as it provides 
for dishonorable discharge in the case of an officer rather than 
dismissal., but since dishonor is implicit in a sentence to dismissal., 
the rights of the accused have not been prejudiced by the use of 
inappropriate language. The sentence is legal and will be construed 
as though the proper phraseology were used (CM 249921, Maurer, 32 
B. R. 235; CM 251162., Diehl, 33 B.R. 156). 

6. War Department records show that the accused is 24 years of 
age. He is single and has no dependents. He complete<i high school., 
college, and one year .of postgraduate work at Lowell Textile Institute. 
He has been employed as editor of college publications., and a writer 
of advertising copy. He enlisted 6 June 1942, and was discharged 30 
June 1944 to accept a commission as second lieutenant., AUS, effective 
1 July 1944., with aero-nautical rating as aircraft observer (Bombardier). 

7. '.l'he court was legally constiiiuted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the 
substantial rights of the accused-were committed during the trial. 
In the opinion of the Board of Review.the record of trial is legally 
sufficient to support the findings of guilty and the sentence and 
to warrant confirmation of the sentence. Dismissal is mandatory upon 
conviction of a violation of Article of War 95 and is authorized upon 
conviction of a violation of Article of War 96. 

Judge Advocate • 

.On leare Judge Advocate. 

Judge Advocate. 
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SPJGH-CJ4 281449 1st Ind 

Hq ASr, JAGO, Washingt.on 25, D. c. 

TO& The Secret&17 ot War 

1.. Fureuant to Executive Order No. 9556, dated 1Aaq 26, 1945, 

there are tranPmitted herewith for ,-our action the record ot trial 

and tbe opinion ot the Board ot Review in the case ot Second Lieu• 

tenant Irving Levine (0-2064382), Air Corps. 


2. Upon trial b;r general court-lDB.?'tial this ottioer was found 
guilty ot an attempt to commit larceny, in violation ot Article ot 
War 96, and ot an attempt to induce a noncommissioned officer to make 
a talae oftieial statement, in violation or Article ot War 95. Be was 
,sentenced to diahonorable di1charge, which the Board of Review in its 
opinion construed as a sentence to dismissal, and total forfeitures. 
The reTining authorit7 approved tbe sentence and forwarded. the record 
ot trial tor action under Article ot War 48. 

3. J. a\1Dlllla17 ot the evidence Jll&7 be found in the accOlllpanying 
opinion ot the Board ot Review. The Board is of the opinion that the 
record ot trial 11 legall.7 autticient to support the findings ot guilty 
and tbe sentence and to warrant confirmation ot the ,entence. I concur 
in tbat opinion. 

On 24 March 1945, a patrolman at Columbia. A:n.rr Air Base, 
Columbia, South Carolina, noticed a privatalJ' osned autOJ10bile ap­
proach a Government tanker containing 73 octane gasoline used in re­
fueling planes. Upon closer investigation, the patrolman found the 
nozzle ot the hose i"rOlll the tanker inserted in the tank ot th1a private 
car, Yhicb was parked in the rear of the tanker. The accused •ho was 
1tanding behind the prin.te ear, asked a soldier if he could etart the 
pwnpe on the tanker and admitted to the patrolman and an otticer nearb7 
that be wa1 trying to get so• gasoline. On 2 April 1945, when charges 
were pending against him tor the atte•pted larceny' ot gasoline, the ac­
cused asked a Sergeant Swink whom be expected to be a witness in his 
pend.1.11g court-martial trial to make a statement. to the investigating 
otf'icer, in substance that the accused's attempt to take gasoline trom 
a GoYernment tanker was ade pursuant to a bet with another otfioer 
that it could not be done aa easily in this country" as OYerseas. This 
bet wu supposed to have been made during a coaversation that Sergeant 
Swink waa in a position to overhear. When Sergeant Swink told the ac• 
cused that be did not remember the conversation and bad no Jcn011ledge 
that the bet was made, the accused nevertheless repeated his request, 
urging hilt to state that 1w bad overheard the coaversation, and promising 
h1a tavor1 in return if he would help the accused in the manner reqll9sted 
to escape court-martial. 
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Shoe hf.a atteapted larce!J1' was oomdtted ent~ in: the 
open with no appannt ettort to escape detection, it ie possible the 
a~cuaed did not real1ze the seriounese ot the original otteme. Haw­
enr, &D1' doubt as to the appropriatenesa ot the sentence 1a reeolTed 
bJ' the mdea.oe introduced in support ot the .&4dit1onal Charge and 
Speoiticat':on, which prone an attempt thereafter w 1.Ddaoe a 110110011•· 
lliaaioaed officer to uke a talse ottioial statement pertainiDg to 
coart--.rtial charge• against the aocaaed tor the attempted larce!J1'• 

I reoomund that the sentence be confirmed but that the tor• 
teitare1 be reaitted am that the sentence a1 thwa IIOditied.be carried 
into eaoution. · 

4. .Iaolood ii a fora or action designed to oa:rrr into execution 
the foregoing recomendation, 1houl.d such rec01119Ddation met with 101Jr 
appronl. 

~ ct. ~----.c..·--­

2 Inola JIIROI C. ClWIE& 
l. Record ot trial Jlajor General 
2. 101'11 ot action The Judge ~ocate General 

( Sentence confirmed but ·tor.t'eitures remitted. QCK> 7101 / 25- July 194S) •. 
l. 
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WAR DEPARTM1.""Vr (151) 
.Army Service Forces 

In the Of'fioe of The Judge Advocate General 
Wa.shington, D. c. 

SPJGK • CM 281486 14: JUN 1~5 

UNITED STATES ) ANTILUS DEPARTMtlrl' 
) 

Te ) Trial by G.C.M., convened at 
) APO 851, c/o Poatma.ater, Miami. 

Captain JOSEPH B. WJ.Y ) Florida, 11 Mti.y 1945. Diamiaaal. 
{0-1676267), Qua.rten:u.ster · ) 
Corp•· ) 

--·----------------.-..--------­OPINION ot the BOA.RD OF REVIEJf 
LYON. HEPBURN and :MOYSE, Judge .Advooa.tes. 

---------------~---~---------­
1. The Boe.rd ot Review hu examined the record ot trial in the oue 

of' the o.f.fioer :named· aboTe and aubmita this, i ta opinion, to The Judge 
.A.dvooat, General. 

2. 1'he accuud wu ti:ied upon the tollonng Charge and Speoitioationa 

CRI.RGEa Violation of' the 96th Article of' Wa.r. 

Specitioationa In that Captt.in Joseph B. Lally, (UC, attached 
unassigned to Casual Center, did, at APO 846, o/o PM, Miami, 
Florida, from on or a.bout l April 1945 to on or about 1 
September 1944, unlawtully am wrongfully defraud the Govern• 
ment of the United States of the awn of 12800.00 by reoei:n,.ng. 
accepting a.nd retaining monthly during said period of time the 
.full amount of hie pay, well knowing that he wu reoeivillg and 
using for hi• own benefit a monthly allotment which he had 
authorized to be deducted trom his pay ea.oh month in the awn 
ot '1 T5.00, which l!lum wa.a, during at.id period and with the 
knowledge of aaid Ct.pta.in Joseph B. Lally, being deposited 
ea.ch month by the Gov!Jrnment ot the United Sta.tea to his a.c­
oount in the :Montclair Trust Compaey-. :Montclair, lift' Jersey. 

He plea.ded not guilty to aild. wu found guilty or the Charge and i ta Speoi­
tioation exoept the words a.nd figure •.&pril,• •september" aDd "2800.oo,• 
substituting therefor the words and :figure "June," •.1une• a.nd "2,1s.oo, • 
respectively~ ot the excepted. woro.1 and figure not guilty, and of the 
aubatituted word• a.nd figure, guilty. He wu aentenoed to be diamiaaed 
the service. The reviewing authority approTed the sentence and :forwarded 

, the record of tria.l tor ·action under Article of War 48. 

3. Evidence. 

http:Ct.pta.in
http:reoei:n,.ng
http:12800.00
http:Captt.in


a. For the prosecution. 

The evidence for the prosecution consists almost entirely of 
photostatic oopies of records admitted in evidence pursuant to a written 
stipulation entered into between the 1>rosecution., the defense and the 
accused. These records establish that on 30 October 1942., the aoouaed., a 
second lieutenant., Quartermaster Corps, arrived in the Antilles Department., 
APO 851., c/o Postmaster., New York., New York., and was assigned to duty with · 
the Quarte.nnaster Seotiol:I.. ·0n 4 December 1942., the accused executed an 
authorization for a Class E allotment of his pay in the amount of tl75.00 
per month for an indefinite period commencing 1 January 1943 to the Mont­
clair Trust Comp~., Montclair., New Jersey (Pros. Ex. 3). 1hi• allotment 
wa.s discontinued by the a.ooused by a notification of disoontinuallOe of allot­
ment executed by the accused on 9 August 1944., effective 31 August 1944 
(Pros. Ex. 4). The allotment of $175.00 was pe.id by the Office of DepemeD.07 
Beneti ts by forwarding a check in the sum of $175~00 each month commencing 
February 1943 ·up to am including September 1944. These payments were made 
to the Montclair Trust Compacy, Montclair., New Jersey., aJld totaled $3500.00 
(Pros. Ex. 5 ). The aocuaed's checking account in the Montclair Trust Compazv­
wu eatablished by the aocuaed on 7 Juli 1942 and the accused was the onl7 
person authorized to dro on the checking aooount. Twenty checks tor the 
aforesaid allotment were thus received by the Montclair Truat Company and 
credited to the aocount of the a.ccus ed s1;arting with 2 ·February 1943 through 
5 September 1944. During this period of time the :Montolair Trust Co~ 
mailed monthly statements to the aoouaed. 1hrough the month ot Ootober 
1942 bank sta.tements were mailed to him at Fort Lee, Virginia.., and starting 
with the month of November 1942 they- were forwarded to the accused a.t 
QM Depot., Supply Off'ioe, APO 846., c/o Pl(., New York~ N9" York, up to and in• 
oluding December 1943. Bank statements f'rom January 1944 through February 
1945 were forwarded to APO 846., o/o PM., Miami., Florida.. (Deposition Qt · 
Arthur c. Haight., Pros. Ex. 6, 3rd crosa-interroga.tory.) The bank atatementa, 
admitted in evidence, show that the aocused ma.de use of all the funds in his 
a.ooount a.t vario'¼3 times, including the monthly item of $175.00 forwarded to 
his account by virtue of his Clasa E allotment. A list of the numerous 
checks issued by the accused during this period, exhausting the funds on 
deposit with the Montclair Trust Compaey, a.ppea.rs as part of Prosecution'• 
Exhibit 7. 

•
Major Gerald F. True testified by deposition that he waa the 

Finanoe Officer at APO 846 from 25 September 1941 to 11 December 1943• 
.Army ~egulations (AR 35-1360) make it the responsibilit, of the officer 
who makes an allotment of his pay to show the allotment as·a deduction 
from hia pay voucher. The Finance 01.'f'ice at APO 846 a.otually typed the 
pay vouchers for the of'fioers, inoluding those of the a.ooused, a.s a·courteay 
and a.coommodation on the ba.ais of intonnation s1:tbmitted by the officers. 
Tho prepared vouoher was then submitted to each officer a.nd. it he wu aatil• 
tied with its oorrectness he signed the voucher and certii'ied u to ita 
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oorrectnesa. 

The aocuaed told the witness that he made an allotment of his 

p~ ot oonsidera.ble size and for several months oomplained that it was 


· not being paid and frequently inquired when he might expect the allotment 
to go into effect. It was customary not to enter-an allotment in the pay 
vouchers until it was determined that the request for the allotment was 
approved, and for tba.t reason the deduction might not have been made ·in 
the aocused'a pay vouchers. After several months of ".fussing around" about 
the allotment accused told the wit:cess to "drop the whole matter." Neither 
the witness nor those in his office knew that tne allo'bnent was in effect. 
They were concerned with getting the money to the allottee.aa ~ offioers 
were having difficulties of that nature (Pros. Ex. 8). 

· The accused's baae and longevity pay from l January 1943 until 

19 May 1943 (when he was promoted to Captain) was $175.00. Thereafter it 

waa $210.00. · 


Vuring eighteen months of the period tha.t these allotment cheoka 
were being forwarded to the accused's banking account at the Montclair 
trust Compa.ny, Montclair, New Jersey, that is, starting with the check 
for the month of January 1943 and continuing up to and including the one 
for June 1944, the accused signed ea.oh month a p~ voucher for his pay. 
On none of then eighteen vouchers did he show a.a a proper deduotion the 
$176.00 allotment which he wa.a reoeiving at the Montclair Trust Compaey, 
and throughout that period of time the .accused received his monthly pay 
without any proper deduction being made tor auch allotment (Pros. Eit. 9 
a.nd 10). It wu ~he officer's duty and obligation to insure that allot 
his allotments were shown as proper deductions on his monthly pay vouchers. 
(Section IV, Circular 316, WD l943J Memorandum #51, Bl Antilles Department, 
c/o PM, New York City, dated 28 Deoember 1943 (~ros. Ex. ll)J Da.117 Orders 
.:/1=303, Hq. General Depot, APO 846, c/o PM, New York City, New York, dated 
21 Deoember 1943 (Pros. Ex. 12)). · 

When the overpayment was discovered and the matter cal.led to 
the attention of the accused, he replied by a third indoraement to the 
Finance Office, APO 851, u. s. J.xm';/, dated 9 August 1944, stating that he 
had been unaware of these monthly deposits due to the faot that prior to 
his departure from the states he had instructed the bank not to forward . 
any bank statements to him; that he had placed the account at the disposal 
of his dependent mothers and that his mother had expended a. considerable 
portion of this allotment check per month. The aocused further offered to 
reimburse the overpayment &t the r&te of $100.00 per month until such time 
as the·amount due wa.s'liquidated (Pros. Ex. 15). On 20 November 1944 and 
on·s February 1945, the accused ma.ae two sworn statements, in both of which 
he repeated his previous aasertions that he had not had a.iv lclowledge con­
cerning the deposits which were being made to his a.ooountJ his non-receipt 

· ot bank: statements J hie previous assertion that his account had been placed 
at the disposal of his motherJ and that "at·no time did I ever knowingl.7 
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or unknowingly uae &JV monies of' the United Statea GoTernment other than 
my salary tor whioh I had signed a pay vouoher" (Pros. l!:xs. 13 and 14)'. 

The $3.150.00 represe·nting overpayments of pay m&de to the ac­
cused wer$ refunded by the aoouaed a.a follows a $150.00 on 28 November 
1944J $1,400.00 on ·23 January 1945, and $1,600.00 on 15 Pebruary 1945. All 
overp&yments were refunded after general court-martial charges had already 
been preferred, but before they ha.d be~n aent to trial {R. 11). 

b. For the defense. 

The defense offered in evidence a written statement of Colond 
J. V. McDowell, Quartermaster Corps, certifying to the good oharaoter of 

the a.ocused (Def. Bx. A). A stipulation as to the teatimoey of Major 

Hugo Storer and Major August Roth wu . also en~ered into the record, to 

the effeot that aocuaed has an excellent reputation for hon~aty and in­

tegrity (R. 14). 


The accused testified in his own behalf. Hi.a teatimoey may be 
briefly summarized a.a tollon a Accua ed stated that he did not haV4' arr:i 
in1jent to defraud the Government ot e;ny amountJ that he enlisted at Kell)" 
Field, Texa.a, in September 1938 (R. 16)J that in 1940 he volunteered to 
go to Puerto Rico and arrived there on 30 October l940J tha.t he gra.dWLted 
from Officers' Candidate School in September 1942 and his return to Puerto 
Rico wu requested by his former command°!ng officer and ho returned to 
Puerto Rico on 20 October 1942. In April 1943, upon a recommendation, he 
took over the Civilie.n Personnel Branch, APO 846. until August 1944, at 
which time he was placed in charge of military personnel. In October 1944, 
he was declared surplus and aeaigned to the Casual Center. The accused 
ha.a seriously considered making the Anny hie career (R. 16). 

· . In January 1942, accused received. notice from his Insuru:ioe 
·compa.niea adTiaing him tha.t hi• policies had lapsed, due to non-payment 
ot premiU%118. He had previously- a.rranged for the payment ot these premiums 
by executing a.ppropr1ate allotments. The Inaura.noe Company further notified 
him that the lapsed policy would be renewed l)ut that a war ola.uae would be 
inoluded. In April 1942, acouaed made an allotment in the aum ot 145 pqable 
to the Montclair Trust Compa.n:y and. in July 1942 he discontinued this allot• 
ment. In November 1942 he received a letter from the Montclair Trust Company 
stating tha.t they had received a letter from the ot~ce ot Dependency Benefits 
claiming an overpa.yment or 145.00 a month. The bank allo requested an au­
thori,ation fran the accused tor the repayment of aaid sum of $45.00 to the 
Offioe of Dependency Benefits; whereupon. the a.oouaed granted auoh authori,a• 
tion (R. 17). The oopies of these letters of authorization were offered in 
evidenoe as Defense Exhibits B and c. On 4 December 1942 the aocuaed ef­
fected two corrected allotmenta to straighten out the inati.ranoe premiums which 
were being exoeuively charged and a.t the aame time also exeouted a.n allotment 
of $175. 00 per month {R. 18). In Jdaroh or April 1943 the aocua ed received a . 
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lettf!!r from the General Lite Inaura.noe Compa.ey informing him that unless 
he pa.id some premiums his policies would la.pee. He thereupon sent a cheolr: 
to the insura.noe compa.ny for the premiums. In August 1943 he received a 
letter from the Insurance Company a.dvising him of the fact that they had 
reoei ffd a. ohec.lc for six months premiums from the Otf'ioe or Depe.ndeno;r 
Beneti ts a.tld that he was entitled to a. refund of the money he had sent them. 
A copy of this lotter wu received in evidence a.a Defense Exhibit G (R. 19). 
When the a.ooused executed the $175.00 allotment he visited the Personnel 
Officer a.rn signed some .forms. It wu his impression that a. oopy of these 
forms wu sent to the Fina.nee Officer who made the neoessar:, nota.tiom on 
his pay ca.rds (R. 20). In J&.nua.17 1943, when the amount of the $175. 00 
allotment was not shown a..s a. deduotion on his pay vouoher, the a.oouaed spoke 
to Ma.jor True and told him about the &l.lotment and that it had not been shown 
on the pay Toucher. In January, February a.nd .March accused again ipoke to 
Major True a.bout the fa.ct that he had made an allotmont and that it wu not 
shown on hia pay voucher. Major True a.dviaed the a.oousei to aent a. mone;r 
order or a t,uhier's oheok to the Montola.ir 1'ru.st Company. Major True a.d• 
vised the a.coused that the allotment was not deducted from the voucher be• 
oauae "it probably had not been completed properly a.Ild in all probability' 
it would not be honored. But tho oonversa.tion, a.a I say, wu general., al• 
though I notioe in his deposition that he bore me out. 11 During the time ot 
t,hese disouas~ona, the accused did not know whether the $175.00 wa.a being 
received monthly by the·Montolair Trust Compa.ny, and. he .first learned of 
the allotment payments during the month ot May 1943. Previously thereto, 
however, he had requested Major True to drop the whole matter. In Ma.y or 
June-1943, the a.ccuaed received five or six bank sta.tements from the Mont• 
olair rrust Compa~, at which time he discovered that the $175.00 allotment 
8lld the #45.00 allotment were still being .forwarded to hi• b&nlc a.coount 
(R. 21). Aoouaed did not take 8.?1¥ action when he lea.rned about the pa.ymsnta 
of these allotments because he had just reoeived the lap1ed notice tram his 
inaura.noe oompa.nies and wu thoroughly disgusted "inaotar a.a apparently the 
di1oontinuanoe or the allotlllent by the ottioe of Depend.enoy Benefit, made 
no difference when the lll&tter waa brought to their a.ttention on one item• 
and aocuaed "took it for granted that the whole thing would be cleared up 
at the same tim.e11 (R. 22 ). Aoou.,ed always had auttioient fund.a with whioh 
to repay the .full a.mount of the overp~ent, in the .form of bank deposits 
eni bollds a.nd also ha.d a. third interest in a. piece ot propprty in Long 
Isla.nd valued a.t about $40,000.00. Accused also had between $2,000.00 and 
$3,000.00 in ouh in his wife'• name at the .Ba.nco Popular, Puerto Rico., and 
about f2, 200. 00 in bollds in the JWnea of his wife and hill'l.self jointly (R. 23 ). 

On orou-examination the aoouaed teatif'ied tha.t he wu 23 7ear1 
of -age a.nd prior to hia entry in the aervice he was employed by the Internal 
Revenue Department "ha.Ildlinr; income tax audits." In Ma.y 1943 he reoeind 
his ba:ok at&tementa &Del. learned then th&t the monthly allotment ot Jl75 
was being deposited in hi• account with. the Montola.ir Trust CompaJJ;Y (R.27). 
He "surmized" tha.t the depoaita were from tho a.llotment but beca.u.u he hAd 
:r:iot been notified ot tha.t f'a.ot ne was telling the truth in his statement, 
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'that •e.t no time did I receive any notifioa.tion that the allotment had. 
been effective• (R. 28). He also admitted.that he alone drew checks on 
thia aooount ani during this time drew $1400 for the support of hi• 
mother. While he had stated in his statement ot 20 November 1944 that 
his mother "had access n to his a.ooount hia mother never used the aocount 
(R. 29 ). 

Major Victor J. Montilla, Lieutenant Colonel Herbert L. Schofield 

and Captain Joseph v. Doyles testified that the aooused enjoyed a.n excel• 

lent standing and reputation in the community for honesty and integrity 

(R. 34,37,38 ). 


4. The evidenoe for the prosecution clearly establishes that the &c• 
oused, an officer of the Arm, of the United. States, authorbed an allotment 
of his pay to the :Montola.ir Trust Comp9.?lY, :Montclair, Mn Jersey, in the 
sum. of $175.00 per month. The &llotment in that sum wu paid regularly 
each month commencing l Februaey 1945 for twenty months ending with the 
payment mad'e l September 19U. The money thua received 1l'U credited. by 
the bank to the checking account of the acouaed &?Id was subject.to with• 
dra.wal only by his oheok or other authoriiation. The accused used the 
a.coount continuously am by checks -exhausted the tum from time to time. 
During eighteen of the twenty months of this period of time the accuaed. 
regularly aig:ced e.nd 'submitted hia pa.y vouoher each month which did not 
contain a.ny credit or deduotion ot the $175.00 &llotment. He debited the 
a.llotment in his pay vouchers for ·the last two months ot this period. ,In 
thi• mam:ier he ·collected from the Goven:zment $3,150.00 to which he wu not 
entitled. He contended that he waa not aware ot the tact that the allot­
ment wu being paid to the bank becawse he had never been notified of tha.t 
fact. He admitted on crou•examination th&t he lea.rned. in May' 194$ that 
hia account had been enriched each month by a deposit of $176.00 monthly. 
He learned this when he received his delayed bank stt.temente. He also knew 
that the deposits continued monthly thereafter until at hi• instance they 
were discontinued a.fter the lut payment in September 194,&. This occurred 
after his conduct had been diaooTered by the militar;y authoritiea. Thus, 
for over a. year the a.couaed knowing].:, received hi• full pa.y from the Govern­
unt b:, means ot his pay vouchers am at the u.me time received in his oheok• 
ing account and used $175 .00 each month • a.n amount equa.l to his tull base 
pay. To oontend that he wais not alt"&re of thia enrichment and tha.t when he 
did beoome aware of 1 t he did not know its source is unbelievable. The 
oonoluaion 1• inescapable that from May 1943 until Auguat 1944 he knew the 
allotment of $175.00 -,.hich he had initiated was being paid into h1a ohtok• 
ing account aild that therefore beyond &rJ¥ doubt thirteen of the pay vouchert 
that he presented monW7 during this period a.a & claim for his pay were 
fraudulent. The record therefore clearly shon that the accused did, a, 
fow:id by the court, defr.,w:l the Gover:ament of the ,um ot $2.275.00 by' r•• 
oeiving, accepting and retaini~g monthly during th&t period hie full pa:,, 
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knowing that 1175.00 additional was being deposited to hia credit with 
the bank. The court evidently confined 1ts findings of fraud to the pay 
that he reoeived atter he admittedly knew that the allotment wu being paid 
to the b&llk, commencing l June 1943, and endiDg with the pay he received 
about ro June 1944, a period o.f time covering 13 paymen:t., ma.king a total 
ot $2,276.00. Thia variance tram the allegation.a in the apecitication 
is harmless. The fraud practiced upon the Government by the aoouaed and 
of which he was found guilty we.a tne same fraud .charged - the court merely 
reduced the amount and the period of time. It foun:l the acouaed guilty ot 
a lesaer included offense. 

Defrauding the Government in the manner ·described was clearly con• 
duct unbecoming an officer and a gentleman. It showed such a laolc ot honesty 
aa to dishonor and disgrace the accused's character and atanding aa an o.f.f'ioer 
and a gentleman. It violates the proviaio_n.s o.f the 95th Article o.f' War. 

"Thi• article /95th A.W;J includes acts made punishable b7 
aJl1' other Article of War, provided auoh a.eta amount to oonduot 
unbecoming an officer and a gentlemanJ thus, an ottioer who em­
bezzles military property- violates both this and the preceding 
&rticle" (MCM, 1928, par. _151). • 

1118 fa.ct that the accused made i'µll restitution ot the money 1.ha.t 
he obta.1.aed in this diehonest manner ia no defense to the charge. Apparently 
this was taken into oondderation 'when the charge waa oontined to the 95th · 
Article ot War which does not provide tor any sentenoe ot oontinement. 

5. War Department reoorde disoloae thie' officer to b• ZZ years ot age 
a.IXl married. He graduated trom high school and attended Columbia University 
for one•ha.lf year•. In civil life he was employed by the ?,Tew York Life In­
surance Company for 7 years, the first 5 yea.rs u a bollded clerk and the .re­
mainder aa a licensed insura.noe agent. He wa., subsequently employed tor 
two yea.re a.s'a. treasury auditor by the United States Internal Revenue Service. 
& entered the service 27 September 1938 and at the termination ot his enlist ­
ment on 27 September 1941 was honorably discharged. w1th the rank or atatt 
sergeant. He reenlisted e.Dd wu later accepted as an officer oandidate at 
the Quartermaster School, Ca.mp Lee, Virginia.. On 15 Ju17 1942, having 
aucoes1tully completed the prescribed course, he wu commissioned a tempora.ey 
second lieutenant, ATJrry ot the Uzlited State,. He wu prOlllOted to the grade· 
ot tiNt lieutenant on 29 August 1942, and to tha.t of captain on 4 November 
1943. , . 

s. The court wu legally constituted and had jurisdiction OTer t11e·· a.o• 
cuaed and ot the ottense. No erron injuriously affecting the aub1tantia.l 
rights or the a.oouaed were committed during the trial. In the opinion of 
the Boa.rd of Review the record o.f trial is legally sufficient to 1upportf 
the f1Dd1nga and the 1entenoe and to warr-.nt oon.t'inuation of the aentenoe. 

· Dilmiaa~l ii manda.to:ey upon oonvicticn ot a violation ot Article ot War 96. 

:--"1""'~..;;.;~..:.~""'"l=::;.a~~.;;;;:::i~' Judge .A.dTOcate. 

Judge Advocate• ., 
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SPJGK-CiJ 281486 1st Ind 


Hq ASF, Jt1.GO, ~!fashington 25, D~C. 

TO t The Secretary "f War 

1•..pursuant to Executive Order No. 9556, dat.ed May 26, 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of Captain Joseph B. Lally 

(0-1576267), Quartermaster Corps. . . 


2. Upon trial _by general murt-martial this officer was found guilty, 
in violation of Article of War 95; of defrauding the Goverrunent of $2275, 

v.hlch was ?lid to him by the Goverrunent as a result of his failure to enter 
on his pay vouchers for 13 consecutive months that he had made and was 
receiving the benefits of an allotment of $175.00 per month, which was 
being deposited at his direction in a checking account with a bank. He 
was sentenced to be.dismissed the service. The reviewing authority ap­
proved the sentence and forwarded the record of trial for action under Ar­
ticle of War 48. 

3. A suuanary of the evidence may be found i:n the accompanying opin­
ion of the Board of Review. :r concur in the opinion of the Board of Re­
view that the record of trial.is legally sufficient to support the findings 
and the sentence and to warrant confirmation of the sentence. 

. 4. The accused was stationed in Puerto Rico and made an allotment 
of Cl75 per mcnth of his pay to a bank in New ·Jersey to be credited to his 
checking accaint. · For five months he was unable to ascertain whether the 
allotment was beine paid and therefore did not .enter it as a debit on 
his monthly pay vouchers. At the end of that period he definitely learned 
that the allotment had been and was being deposited to hia credit in the 
account. ·For thirteen months thereafter he presented his monthly pay 
voucher and collected his full pa:, without mentioning or debiting the · 
allotment, thereby defrauding the Government of $2275.00. During the 
entire period that the allotment was paid he alone drew on the checking 
account and continually used the allotted funds deposited in his account 
in the manner described. Yvhen his fraud was discovered he made full 
restitution. For some ree.son he was charged only with a violation of the 
9$th Article of War, upon the conviction of which dismissal is mandatory 
but:. no further.punishment is permissible. His dishonest and fraudulent 
conduct warrants dismissal. I recommend that the sentence be confinned 
and carried into execution. 

4. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation,·should it meet with your approval. 

. . -·,~,(,I ,,.__ - ... ~, ''-- _..____ .. 

2 	Incls MYRON' C. CR.AMEH. 

1 Rec or' Trial llajor General · 

2 Fonn pr Act;j,,og 'I'he Judge Advocate I General 


( 	Sentence confirmed. OCUJ 3S3 1 21 July l94S). 
. . . 	 8 

- ----- ---·------- ­
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WAR DEPARTMENT 
A:rrrry Service Forces 

In the Office of The Judge .A.dvocate General 
Washington, D. c. 

SPJGN-CM 281498 
I 	 ) INFANTRY .ADVANCED REPLACE­

U N I T E' iD S T A T E S ) MENT TRAINING CENI'ER 

) 


v. 	 ) Trial by G.C.M• ., convened at 
) Camp Howze, Texas, ll April 

· Pr.Lvate HOMER R. ARTHUR ) 1945• Dishonorable discharge 
09178906)., Company C., ) . and c onfinement for five (5) 
43rd Infantry Training ) . years. Disciplinary Barracks. 
Battalion. ) 

HOLDING by the BOARD OF REVIEW 
LIPSCOMB., O'CONNOR and MORGAN., Judge Advocates 

l. The record ·or trial in the case of the soldier. named above has 

been examined by the Board .of Review. 


2. The accused was tried upon the following Charge arxl Specification: 

CHARGE: Violati.on of the 61st Article of War. 

Specification: In that Private Homer R. Arthur, Company c., 43d 
Infantry Training Battalion., did., without proper leave., ab­
sent himself .from his station at. Camp Howze., Texas., from about 
23 December 1944 to about 6 March 1945. 

He pleaded not guilty to., and was found guilty of., the Charge and Specifica­
tion thereunder. He was sentenced to be dishonorably discharged the service., 
to forfeit all pay and allowances due or to become due., and to be con.fined 
at hard labor at such place as the reviewing authority might direct for five 
years. The revie'Wing authority approved only so much of the .findings of 
guilty of the Specification of the Charge and the Charge as involved a .find­
ing that the accused absented himself from his station at Camp Howze, Texas., 
from 16 January 1945 to about 6 March 1945., in violation of Article of War 
61J approved the sentenceJ designated the United States Disciplinary Bar­
racks., .Fort Leavenworth., (ansas, as the place of confinement; and., pur­
suant to Article of War so½, withheld the order directing the execution of 
the s·entence. 

3. As stated above., the revie'Wing authority approved only so much ot 
the findings of guilty as involved a .finding that the accused absented him­
self without leave from 16 January 1945 to 6 March 1945. Since., however., 
the proof' showed that he was apprehended by milltary authority at Knoxville, 
Tennessee., on 22 February 1945 and that he returned to his station at Camp 
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Howze, Texas, on 6 ~arch 1945., the quest.i.on arises as to whether his 
status of absence without leave was enC:ed. by his apprehension or -whether 
it continued until his return to his statior.. This important,question., 
which does not appear to have been answered in any previousl'opinion 
by the Board Of Review, has been considered. from time to tine in the 
Office of The Judge Advocate General. A summary of the views of this 
Office was recently presented in SPJGA., l944/l3317, as follows: 

' "Although this office once held·that the status of ab­
sence without leave continued until the soldier arrived at 
his proper duty station, or until the consent of competent 
authority to the absence was given (JAG 220.712., 23 Jun 
192:1; :Jig. Op. JAG 1912-40, p. 995)., under current regu­
lations the status of absence without leave terminates when 
the ·sold:l.er has been returned to military control (JAG 
220.46., 22 Jun 1937., Dig. Op. JAJJ 1912-40., P• 995; SPJGA 
1942/4028., 2 Sep 42., 1 Bull. JAG 251; SPJGA 1943/19359., 31 
Dec 1943, 3 Bull. JAG 9.n - ­

The Manual for Courts-Martial in discussing the continuation 
and \: .i.,nination of a status of absence 'Without leave states: 

"The condition of absence without leave with respect to 

an enlistment having once be~n shown to exist mey be 

presumed1 to have continued., in the absence of evidence 

to the contrary, until the accused's return to military 

control under such enlistment". MCU., 1928., par. 130,!• 


In accord with the authority of the above rule paragraph 14, Axmy Regula­
tions 615-300, 25 March 1944., provides., 

"The effective date oi' return to military control is 

the date of surrencer or delivery to or apprehension 

by the military authorities." 


Although not determinative of the issue., it should be noted that for 
pey purposes the same rule has been recQgnized in sub-paragraph 6b., 
Arrey Regulations 35-1420, 15 December· 1939., as follows: ­

.. ' .. 

11An enlfs'ted man in desertion., or absent 1'd. thout 
leave., who surrenciers or is apprehended before the e.:l4) ira­
tion of his enlistment period., is entitled to pay and 
allowances from the date of his return to military control., 
* * -!:·"· 

No distinction can be made between the case of too soldier who is appre-. 
handed and the case of the soldier·who voluntarily surrenders. It is not 
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the act of the soldier which changes his status of absence without 
leave but the act of competent military authority in exercising con7/ 
trol over him. ; . // 

4. For the reasons stated the Board of Review is ,of the opinion 
that the record of trial is legally sufficient to support only so much 

·of the finding of guilty of the Specification of the Charge as involves 
the finding that the accused absented himsel.t without leave from his 
station from 16 January 1945 to 22 February 1945,; and is legally suffi­
cient to support the sentence. 

Judge Advocate. 
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SPJGN-CM 281498 lst Ind JUI~ , iS~~' 
Hq ASF, JNJO, Washington, D. c. . - ' 
TO: The Commanding General, Infantry Replacement Training Center, 

Camp Howze, Texas. 

1. In the foregoing case of Private Homer R. Arthur (39178906), 
Company C, 43rd. Infantry Training Battalion, I concur in the opinion 
of the Board of Review and for the reasons therein stated recommend 
that only so much of the finding of guilty of the Specification be . 
approved as involves a finding that the accused absented himself with­
out leave from his station from 16 January 1945 to 22 February 1945. 
Under the provisions of Article of War 50i you now have authority to 
order the execution of the sentence. 

2. Whan copies of the published order in this case are forwarded 
to this office they should be accanpanied by the foregoing holding and 
this indors~ent. For convenience of reference and to facilitate 
attaching<copies of the published order to the record in this case, 
please place the fi+e number of the record in brackets at the end of 
the published order,~ as foUows: 

{CM 281498). 

1 Incl MYRON C. CRAMER 
Record of trial Major General 

The Judge Advocate General 
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'WARDEPAR'l'MENT. 

Army Service Forces 


In the Otf'ice o:t The Judge Advocate General 

Washington., D. c. 


SPJGN-cY 281508 

UNITED STATES 	 ) INFAN:rRY REPLACEMENT TRAINING CENTER 
) 

v. 	 ) Trial by G.C.Y., convened at Camp 
) Blanding., E1orida., 23 May 1945. 

Second Lieutenant FRANK B. ) Dismissal. · 
HILTON (~JJ:33467)., Infantry. ) 

OPINION ot the BOlRD OF REVIEW 
LIPSCOMB., 0 1 CONNOR and MORGAN., Judge _Advocates 

1. The Board or Review has e:xam1 ned the record of trial in the case 
of the officer named above and submit., this., its opinion., to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specii'i. ­
cations: 

CHAIDE I: Violation of the 95th Article of War. 

Specification la In that Second Lieutenant Frank Hilton., Canpe.n,y •B", 
210th Infantry Training Battalion., 65th Infantry Training Regiment., 
Camp Blanding., Florida., did., at Camp Blanding., Florida, on or ab~ut 
2330., 26 April 1945, wrongtully take and carry away one purse ot 
scrne value, one 1118llet containing five dollars and seventy cents 
($5.70) lawful money of the United States and one Girard men's 
1'rist 11Stch of some value, the property of Delores Ema Sheffield., 
ll Anderson Street, St. Augustine, Florida. · 

· · Speci.tication 2: 	 (Finding ot guilty disapproved by reviewing 

autho~~) ·· ·· · 
.. ',, 

Specification 3& In that Second Lieutenant Frank B. Hilton, Canpan;y 
aBn., 210th Infantry Training Battalion., 65th Infantry Training 
Regiment., Camp Bl.anding, Florida, was, at Jacksonville Beach, 
Florida., on or about 2100, 15 April 1945, in a p.iblic place, to 
wit, Jacksonville Beach, Florida, drunk and disorderl3 while in 
uni:tom. 

Specification 4: (Finding ot 	not guilty) 
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Specification 51 In that Second Lieutenant Frank B. Hilton, Company 
•B11 , 210th Infantry Training Battalion, 65th Infantry Training 
Regiment., Camp BJ.and1ng, Florida, did., at Camp Blanding, Florida, 
on or about 23.30, 26 April 1945., While on the beach of Kingsley 
Lake, wi~ and wrongfu.1.ly expose in an indecent manner to 
public view his entire boey. 

Specification 61 In that Second Lieutenant Frank B. Hilton, Company 
11B", 210th Infantry Training Battalion, 65th Inrantry Training 
Regiment, Camp Blanding, Florida., was, at Camp Blanding, Florida, 
on or about 2330, 26 April 1945, disorderly on the beach o! 
Kingsley Lake, Camp BlancU.ng, Florida. 

CHAroE II: (Finding of ~lty disapproved by reviewing authority). 

Specification l: 	 (Motion tor finding ot not guilty sustained,
R. 47). 	 . 

' ' 
Specification 2: 	 (Finding o! guilty disapproved by reviewing 

authority). 

The accused pleaded not guilty to all Charges .and Specifications and was 
found not guilty o! Specification 4.,_Charge I., and of Specification 1., 
Charge II., but guilty of all other specifications and the Charges. He 
-.as sentenced to be dismissed the service. The reviewing authority disa­
pproved the .findings of guilty.of' Specification 2., Charge I., o:t Speci­
fication 2., Charge II., and of Charge II; approved only so much of the 
findings of guilty o:t Specification 3., Charge I., "as.finds the accused 
guilty of being drunk in unifo:nn at the time and place alleged"; approved 
the sentence; and forwarded the record of trial for action under Article 
o! War 48 • 

.). Evidence for the prosecutions On Sunday evening., 15 April 1945, 
a m1litary policeman found accused sprawled out in an unconscious con­
dition on a bench in the amusement park at Jacksonville Beach, Jacksonville., 
Florida. Accused was in proper unifo:nn but his ti~ 11as out, his fly 11as 
open., and "some sort of sauce and liquor" was spilled over his clothes. 
Two 0!'£1.cer companions under the influence of liquor 198re w1.th him. The 
military policeman 110rked over accused., slapped his face, and finally got 
him on his feet. Accused aroused sufficiently to request that he be taken 
to the latr1lle. In the military policeman's opinion accused was drunk 
(R.:41-42). Several· hi.mdred spectators., civilian and milltary., were in 
the park at the time (R. 45). · 

About 11120 p.m•., on 26 May 1945., Private Joseph D. Russo, Jr• ., and 
his girl friend, Delores Sheffield., were on the beach at Kingsley Lake., 
Camp Blanding, Florida (R. 7-8., 26-27). After Miss Sheffield had placed 
her purse against the side of' a bath house., they had -..alked dOllll to the 
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water's edge (R.18, Zl, 29). In the ~rse was a wallet containing $5.70, 
the properv ot Yiss Shettield, and a wrist watch 1'bich Private fuaao bad 
borrond .tran a soldier :friend and had delivered to her tor satekeeping 
(R. lS, 17, 29-.30J Pros. ED. A, B) •. While Miss Shetfield and Privata 
Russo 118re standing on the shore, they heard voices at the bath house and 
in the moonlight saw two nude :figures, one short and the other tall. The 
tall individual picked up the purse and disappeared lli.th his companion 
around the :tar side of the bath house (R. 8-10, 18-19, z,, 35) • 

. 
Private lnisso and Miss Sheffield retumed t.o. ..the··bath house· bu't ·t.h_e 

naked strangers nre out ot sight. A.f.'ter circ'llng the bath house and 
walking along the hedge betwaen the bath.house and the beach, Private 
fusso came acrosa the accused, complete]J nude, digging in the sand. 
Upon se.eing Private lnisao, the latter jumped to his feet and dashed into 
the water (R. 10, 16, 29-.30, 36). Private.lnisso follOW8d him tQ the 
shore line and called to him to come out and surrender the pirse but 
received no rep]J. Finally, accused came out ot the water and a briet 
exchange ot futicu!'ts ensued which ended with his being tempora.riq 
rendered unconscious. When he had sufficiently recovered, he was taken 
by the arm by Private lnisso and led toward ·the bath house. Private .lnisso 
asked accused about the purse but he denied any knowledge ot it and, 
sudd~ breaking away, again .fled into the water and out ot sight (R. 10-· 
11, 16, 21). 

The military police, llho had in the interim been summoned by Miss 
Sheffield, scoured the beach tor the accused (R. 27-28). Accused's nude 
companion, also an officer, was discovered l3ing behind a hedge near the 
bath house, and a few minutes later accused was apprehended (R. ~-13, 
.38). Private Im.sso and Miss Shet:f'ield returned to the place where thay 
had seen accused digging and there, halt buried in the sand, was the 
purse, but the wallet and wrist watch RN missing (R. JJ-1.4). Upon, 
however, going down to the shore where accused had first gone into the 
water., Private Russo round the wallet With the money intact nearby (R. J.4­
15). The wrist watch was never recovered (R. 17) • 

.Regulations ot the Intantey" Replacement Tra1n1 ng Center at camp 
Blanding required the wearing of bathing suits on the beach and llbile 
bathi.Dg (R. 46J Pros. ED. c, D). 

4. Evidence tor the detense: Accused, cognizant of his right.,, 
elected to remain silent (R. 47). It was stipulated that Alma Shulman, 
Jacksonville, Florida, would testify that on Sunday evening, 1S April . 
194S, she saw accused 11:i.,ing on the floor and Lieutenant Barnes and 
Lieutenant Pianbo poured sauce on his face and walked away. In a minute 
they tAlrned around and opened a bottle ot whiskey and poured most ot it 
on his taoe as the officers could see when they arrived. Then after that 
.they pull.ad him by one arm and thre,r him in the booth as it ha was a dog" 
(~. 48). 
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5. a. Specification 3, Charge I, as approved by the reviewing 
author:tty, alleges that, on 15 April 1945, accused was drunk in uniform 
at Jacksonville Beach, Florida, 1n violation or Article o:t War 95. · 

· The evidence shows that accused 118s in an unconscious condition on 
a bench in.a public amusement park where hundreds of' people gathered. 
His.unii'om was in disarray and covered with liquor and some sort of' 
sauce, and two drunken officers were 1lith him.. Af'ter a milltary police­
man had repeatedly slapped his face and otherwise worked on h:iJ:n, he 
f'inal.ly aroused sufficiently to ask to go to the latrine. Although 
there is no direct evidence in the record as to the cause of his con­

. dition, the surrounding circumstances leave littl.e doubt that he had 
overindu1ged in intoxicating liquors. It is, of course, within the 
realm of' possibility that his stuperous condition resulted .from illness, 
drugs, or extreme fatigue but there is no evidence to support such con­
jecture. On the contrary, the record clearly supports the conclusion 
voiced by the arresting policeman that accused was drunk. 

The spectacle o:t a uniformed officer •passed outn in a public park, 
under the eyes of' numerous civilians as well as milltary personnel, with 

,. 	 his clothes in a f'il~ condition, is revolting. Accused· clear:cy was 
11gross:cy drunk• within the meaning o:t the words used by the Mianual .f'or 
Courts-l!a.rtial in describing a violation of Article of War 9.5. (MCM, 
par. 151). . 	 .. 

, 
b. Specification 1, Charge I, alleges that at Camp Blanding, 

Florida, 26 April 1945, accused stole a purse, a wallet containing $5.70, 
· and a wrist 11atch, which were the property of lleloras Sheffield. Speci­
fications 5 and 6, Charge I, allege that at the same time and place 
accused 11TOng!'ul.:cy exposed his entire boey in an indecent manner to 
public view and was disorderly. All these- offenses are alleged to be 
violations of' Article o.f' War 95. 

It is sh011I1 that accused, on the night of 26 April 1945, was on 
the beach of Kingsley Lake, Camp Bl.anding, Florida, completely in the 
nude. While Miss Delores Sheffield and her companion, Private Joseph 
D. Russo, Jr., walked along the shore, they observed accused make off 
with Miss Shef'field's purse 'Which she had left near the bath house. In 
the purse was her wallet containing $5.70 and a wrist watch, which 
Private Russo had borrowed f'rom another soldier. When Private Russo , . 
gave chase, accused re.n out into the water, but eventually returned to 
engage in a fist fight with his pursuer. Private Russo attempted to 
detain accused while Miss Shef'field called the military police, but the 
accused broke a118y and disappeared momentar:t:cy in the water. A little 
later the military police arrived and appreh~ded him. 

All·the elements of larceny are established beyond any reasonable 
doubt. Although Miss Sheffield and Private Russo were some distance 
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away .f'rOm the bath house when the purse was taken and could only 
identify the thief' as a tall, nude, individual., immediately afterwards 
accused was found attempting to cache the purse in the sand and the 
wallet was subsequently found at the point 'Vlhere he fled into the 
water. Consequently., his identity as the thief' cannot be seriously 
questioned. His attempted concealment of' the purse, his carrying away 
of' the wallet., and his denial of' aey lmowledge of' the matter., establish 
his larcenous intent in taking the purse. The ownership of' all the items 
taken was- laid in Miss Sheffield alt,b.ough the wrist watch belonged to a 
soldier. Since the -watch was in her possession., the allegation was 
permissible. Mell., par. l.49g,. According to the Manual for Courts Martial., 
•camnitting or attempting to comnit a crime involving moral turpitude" 1a 
a violation of Article of War 95. MCU., par. 151. Larceey is., therei'ore., 
a violation ot Article ot War 95. 12 B.R. 401. · 

Accused was found to have been •disorderly" on the night in 
question. "Disorderly conduct"., to llhich the o£fmse f'ound is tanta­
mount., has been defined by Black's Law Dictionar;r (qu~ted in 22 B.R. 241) 
as .t'ollowa z 

•A term of loose and indefinite meaning-but signifying genere.l:q, 
arr:, behavior that is contrar;r to law., and more particularly such 
as tends to disturb the public peace or decorum., scandaJi~• the 
canmunity., or shock the public sense of more.11.ty. n · 

Accused's 'actions clearly constituted "disorderly conduct" within this . 
definition. His conmission ot J.arceey., his attempted flight when dis­
covered., and his fist fight with his pursuer were a breach of the 
public peace and decorum. It was., moreover., "behavior***dishonoring 
or disgracing the individual personal:q, as a gentlemanst and., therefore., 
violative ot Article ot War 95. »:::M., par. 151. 

The final offense of which accused was foimd guilty., namely., 
wrongtul.ly exposing his entire b~ to public vieY in an indeeent 
manner, is sustained by the evidence. It is undisputed that accused 
appeared in a public beach in the nude contrar;r to the bathing rules 
p~ated by the militar;r authorities. H18 performance violated 
accepted standards ot modesty and •s, therefore., indecent.· But the 
gre.vity ot the offense i8 lessened by the £act that his improper con­
duct occurred late at night, and that., insofar as the record shon, 
Private Russo and :Miss Sheffield were the only persons in the immediate 
vicinity' besides accused and his officer companion. The Boaro is of 
the opinion that accused has not been proved guilty ot conduct •llhich, 
taking all the circumstances into consideration., sat1stactorily shows 
*Hmoral ,intitnesa• to be considered an officer and a gentleman 11'1thin 
the meaning of' Article ot \far 95. )(CJ(., p,.r. 151. It was, h01'8Ver, con­
duct ot a nature to bring discredit upon the militar;r service and vio­
lated Article ot War 96. · 
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6. The accused is about 22 years and 9 months of age, having been 
born 9 October 1922. He is a nati-ge of Georgia, a high school graduate, 
and lll'.DIIElrried. His statement ot military service shows R.O.T.c. and 
C.Y.T.c. training betnen 1939 and 1941. He had enlisted service in the 
Ararr from January 1943 to 28 March 1945 'When he was commissioned a 
temporary second lieutenant in the Army of the United States foll.owing· 
canpletion of the O.tticer·Candidates Course at the Infantry School, 
Fort Benning, Georgia. He entered upon active duty on the date of his 
ccmni.ssion. 

7. The court was legally constituted. 'lhe Board of Review is 

of the opinion that this record of trial is legally sufficient to 

support~ so much of the finding of guilty of Specification 6, 

Charge I, as involves a finding of guilty o:t the Specification in 

violation of Article of War 96$ legally sufficient to support the 


· findings of guilty of all other Specifications and Charge IJ ·and· 
legally sufficient to support the sentence and to warrant coni'irmation 
thereof. Dismissa1 is authorized upon conviction of a violation of 
Article o:r War 96 and is mandatory upon conviction of a violation of 
Article of 'War 95. 

Judge ~dvocate 
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SPJGN-CM 281508 1st Ind 

Hq ASF, JAGO, Washington 2.5, D. c. 

TO: The Secretary- of War JU l 1 2 1945 


?-. Pursuant to Executive Order No. 9556, dated 26 May 1945, -there . 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of· Review in the case of Second Lieutenant .Frank 
B. 	Hilton (0-13.33467), .Infantry. 

. ·, . . . 

2. Upon tri.al"by general court-martial this officer was found 
guilty of being drunk 1n uniform on 14 April 1945, in violation of Article 
of War 95 (Spec. 2, Chg. I); of being drun.lc and disorderly in uniform in 
a public place on 15 April 1945, 1n violation of Article of War 95 (Spec. 3, 
Chg. I); of wrongfully svd.mming without a bathing suit on 26 April 1945, 
in violation of Article of War 96 (Spec. 2, Chg. ll) J of wrongfully 8JP osing 
his entire body in an indecent manner to public view, of being disorderly 
(Spec. 6, Chg. I)-, and of larceny, all on 26 April 1945, in violation of 
Article of War 95. He was sentenced to be dismissed the service. The re­
Viewing authority disapproved the findings of guilty of Specification 2, 
Charge I, of Specification 2, Charge II, and of Charge II; approved only 
so much of the findings of guilty of Specification 3., Charge I., as finds the 
accused guilty of being drunk in uniform at the time and place alleged; ap­
proved the sentence and forwarded the record of trial for action under Article 
of War 48. 

3. A summary of the eVidence may be found in the acccmpanying opinion 
of the Board of Review. I concur in the opinion of the Boafd, of ReView that 
the record of trial is legally su,:t:.ficient to support only so much of the find­
ing of guilty ,t,f Specification 6., Charge I, as i.nvolv.e.s a finding of guilty 
of the Specification in violation of Article o.t: War 96; legally sufficient 
to support the findings of guilty of all other· Specifications and Charge I; 

· and ,legally sufficient to s~p~rt the 'sentence and to warrant confinnatim tooreo.r. 
The'accused., with his uniform dirty and in disarray, was found by 

the military police "passed out" on a bench in a public park at Jacksonville. 
Beach, Florida., on th3 night of 15 April 1945. Later in the month, on the 
night of :26 April 1945, he appeared on the beach of Kingsley Lake, Camp 
Blanding, .F1orida., 1n the nude. Here he stole a purse containing a wallet, 
a small amount of money., and a wrist watch, which had been left by the 
side of a bathhouse. Vmen he attempted to nee, there ensued a fist· fight 
wi. th a pursuer. Militp.r;y; police eventually apprehended the accused after 
another attempt to flee from the scene. 

The nature of the offenses, committed by accused vd thin a few 
weeks after he received his commission, demonstrates his unworthiness to 

·rel!lain in the military- service as an officer. I recommend that tile sen­
tence be confirmed and ordered executed. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should _it meet 'With your approval. 

~--~ <:::::.. ~Q .. 

2 Incls ~~; C. CRAMER 
Incl l - Record of trial Major General 

Fin . , Incl 2 - Form of action Tha Judge Advocate General 
~ngs disapprove-:i. in part. Sentence conflmed ordered executed. GCYO 367, 2S ~ 194S) 
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URDEPARMNT 
.li,ny Service Forces 

In the Office of The Judge Advocate General. 
. ~ Vlashington, D. C • 
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SPJGQ-CM 281567 

UNITED STATES 	 ) ARMY AIR FORCF.s 
~ WESlliRN TECHNICAL TRAINING COMMA.ND 

v. 
) Trial by o.c.M•., convened at 

Second Lieutenant ANDREW JAYES ) Keesler Field, Mississippi, U, 
ADA.MS, Jr. (~830799), Air · ) 28 May 1945. Dismissal. 
Corps. ) 

OPINION ot the BOARD OF REVIEW 
ANDREWS, BIERER, and HICKMAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the otticer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Accused ns tried upon the tollcnr.Lng Charges and Specii'ications: 

CHAroE I: Violation of the 95th Article of War. 

Specification: In that, Second Lieutenant'Andrew James Adams, Jr.; 
Squadron "Y11 (Student 0.ff'icer), 3704th ArtlfY Air Forces Base Unit, 
was, at Biloxi, Mississippi, on or about 19 April 1945, drunk 
and disorderq in a public place, to-wit, Buena Vista Hotel, 'Wb,ile 
in uni.form. 

CHAJlG:E nz Violation of the 64th Article of war. 

Specit'icationz In that Second Lieutenant Andrew James Adams, Jr., 
Squadron "V- (Student Officer), 3704th Arrq Air Forces Base Unit, 
did, at Keesler Field, Mississippi, on or about 19 April 1945, 
strike Major Earl w. Brown, his superior officer, on the face 
'With his hands. 

CHAialE III: Violation of the 	6.)rd Article or War. 

Specit'ication: In tbat Second Lie.utenant Andrew James Adams, Jr., 
Squadron nyn (Student 0£.ficer), .3704th Arm:, Air Forces Base Unit, 
did, at Keesler Field, Mississippi, on or about 19 April 1945, 
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behave himself 1lith disrespect toward Major Earl w. Brown, his 
superior officer, by saying to him, "Fuck you Yajorn, or ,rords 
to that eftect. 

He pleaded, to the Specification ot Charge I, guilty with the exception . 
of the words "and disorderlya and to the exoepted words, not guiltyJ to 
Charge I, not guilty but guilty of' a violation of the 96th Article of' 
War; to Charges II and III and their Specifications, not guilty. He was 
.round 'guilty ct. all the Specifications and Charges. There. was no evidence 
ot previous conviction. He ,ras sentenced to dismissal. The revie-wing 
authority approved the sentence and forwarded the record of trial for 
action under Article of' War 48. 

3. Charge I and the Specification. 

On the night of 19 April 1945, the accused had been drinking with 
sane other officers in the Marine Roan of· the ~ena Vista Hotel, Biloxi., 
Mississippi (R. 9, 10). About 10 ::30 p.m. the other -officers left the 
accused sitting at the table (R. 10). Floris Hertel, a waitress, was 
clearing glasses from.the table when the accused leaned over and grabbed 
her arm saying, "I want to talk to you• (R. 10). The waitress attempted 
to pull away and asked him to talk wi.thout holding her arm {R. 10). The 
accused then jerked her across the table, holding her wrist (R. 10). A 
friend of the accused came in, talked to him,· and .t'ina~ got him out of 
the Marine Roan (R. 10). The waitress was talking to the cashier, Mrs. 
Frentz, when a lieutenant came in asking "Where is my friend's hat?", 
meaning the cap of the accused (R. 10, 17). The waitress looked ·tor the 
cap, (R. 11). I She was in the cashier's booth ~hen the accused came up 
behind her and grabbed her arm again (R. ll, 18). Mrs. Frantz jumped 
between them but the accused reached over, made a grab for the waitress 
and scratched her neck (R. 11, 18). Mr. Lyons, the bartender, came up 
and put his arm around the accused (R. 22). The accused grabbed Lyons 
around the throat and pushed him against the wall {R. ll, 12, 18, 24) 
saying, •I am going to claw you", but did not choke him (R. 27). A. 
sergeant came in and told the accused to take his hands o!t Lyons and 
he did so., saying "I haven't go.t rr.r:r hands on him11 (R. 12, 18, 19, 25). 
The accused ,ras then escorted from the Marine Roan by some ot his friends 
and the sergeant (R. 12, 19, 27). Vlhen he was taken outside., the accused 
got 1n a cab, but jumped out of the cab and ran down the beach when Mr. 
Sturm, the manager, told the driver not to drive away because he had 
called the Military Police (R. 12, 15)~ It was estimated that twenty to 
forty or fi.t'ty people were present 1n the Marine Roan, mostly military 
personnel (R. 12, 28) but most of them could not see into the cashier• a 
booth (R. 29). The accused appeared to be drunk (R. Z'l) and pleaded guilty 1 
being drunk. · 

Charges II and III and Specifications. 

Sane time after 11&30 on the night ot 19 April l94S., Major Brown., 
Provoa~ Marshal· of Keesler Field, captain Scott and Captain Stoller .went 
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to the accused's quarters but he was not there (R. 32). Major Brown was ­
acting 1n his capacity as Provo:st Marshal (R. 60). They came back about 
.f'i!'teen minutes later and found the accused ~ing in bed (R• .33). 
According to Major Brown the accused was not asleep (R. 36). Major 
Brown told the accused that he was Major Brown, the Provost Marshal, and 
wanted to speak to him because he ..as in serious trouble (R. 33). Captain 
Scott shook the accused (R. 62). The accused kept talking unintelligibly 
(R. 33 1 62). The _accused said to Major Brown,. "Fuck you, Major" (R. 33) 

"l!'uck you, Major Brown, you son of a bitch" (R. 62). The accused jumped 


.up and pulled Major Bram's tie, choking him. When the accused refused 
to let go of the tie, Maj or Brown hit the accused on the chin with the 
heel o:t his hand. The accused then flexed his hand and made a slight 
pass at Major Brown's bat (R. ,34). The bl01'1'1 according to Major Brown, 
was • just a little .lick" (R. :¼) across the side of his face which 
knocked oft his bat (R. 36). "I believe it -was just a sort o:t glancing 
blow he gave me• (R. 36). This -.as corroborated by Captain Scott (R. 62). 
Fifteen minutes later the accused did not remt!lilber what bad taken place 
(R. 35). ~jor Brown concluded that the accused was drunk (R;. .34, .37). 

4. The accused did not testify as to any- offense. He made an 

unswom statement uirough defense counsel that he was in the top five 

per cent· o:t his class at f~ school, was sent to the central in­

structors• school·at Randolph Field and upon graduation became a twin 

engine flying instructor in an advanced fi¥ing school (R. 59). The 

accused's squadron commander (R. 53) and a former instructor, (R. 54) 

testified to his capabillties and previous good record. He bad been · 

under tension in finishing his examinations and working hard (R. 56, 57). 

Captain Stoffer testi.fied for the accused that·the accused was asleep 

when Major Brown, captain Scott and Captain Stoffer went to his quarters 

(R. 4.3, 47). captain Scott -pilled the accused out of bed and threw him 
on the floor (R. 44). The accused acted dazed when he got up f'rom the 
floor (R. 45). He 11'8llt back to bed muttering unintelligble curses (R. 45). 
Major Brown ordered accused to get out of bed (R. 45). Accused got out 
of bed and grabbed Major Brown I s tie (R. 48). Everyone started swinging 
and the accused was thrown to the bed (R. 49). Major Brown told accused 
a second time that he -was the Provost :Marshal (R. 50). Captain Stoffer 
did not hear accused say •Fuck you,· Major'' (R. 47) and did not see accused 
strike .Major Brown, ~t saw accused make •an initial grab for him." (R. 49). 

5. The accused, with fellow of'ficers, bibulous~ over-celebrated 
the canpletion o! a training course and the examinations which concluded 
the course. Remaining at a table 1n the Marine Room of the Buena Vista 
Hotel, at Biloxi, Mississippi, after his drinking companions bad- departed, 
about 22,'.30 hours on 19 April 1945, he became obstreperous nth a ..aitress, 
seized her by. the arm and p.illed her across the table. Returning tor his 
hat after being escorted outside by' friends, he resumed his advances to­
ward the waitress in the cashier's booth, over tlte opposition of the 
cashier, and engaged in some peysical"altercation with a bartender who 
intervened. Forty or fifty persons wre 1n the room, though the affair 
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in the cashier's booth occurred out. of sight o:t most of the:ra. Again 

escorted outside and seated in a taxicab, he broke away and ran down the 

beach·u~n hearing that the restaurant manager bad called the mill.tar,y 

police. Later aroused from his bed in his quarters by the Provost 

Marshal and two other officers, he engaged in a scuf.fle with the Provost 

Marshal wherein he struck that officer a light glancing blow in the face, 

knocking off his cap., and addressed hilll disrespect.f'ully., saying "Fuck 

yau, Major Brown". 


The accused pleaded guilty to being drunk only. The evidence 

amply justifies the findings by the court that he was also disorderly 

1n uniform in the public place specified and that he struck and was 

otherwise disrespect.f'ul to his superior officer. 


H0118ver., the case established tails in certain particul.ars to 

reach the gravity of that charged. He 118S drunk., but not to a gross, 

maudlin or riotous degree. He is not shOllll to have been loud., profane. 

or obscene. His conduct, llbile thorough:cy- reprehensible., was not such 

as to stigmatize him as mora~ unfit_ to be an officer or to be· con­

sidered a gentleman (CM 253202 1 McClure, 34 BR 290). Accordingly., the 

evidence is legal.J¥ sufficient to support only so much of the findings 

of guilty of the Specification o:t Charge I as involves findings of 


,.guilty o:t the Specification in violation of Article of War 96. The 
Specification of Charge II does not charge a violation of Article of 
War 64. A necessar,y element of the offense of striking a superior 
officer in violat}-on of Articl.e of War 64 is that the superior officer 
was •in the execution o:t his office•. (:MCM 1928 par. 1,34a). The Speci­
fication does not allege that Major Brown was •in the execution of his _ 
office•. The evidence shows that Major Br0111l 11as in the execution of 
his office as Provost Marshal when he was struck by the accused. Since 
the Specification does not state the offense prohibited by Article of 
War 64, the record is legalJ¥ suf'ficient to support only so much o:r the 
findings of guilty with respect to the Specification or Charge II as 
involves a finding or guilty of the Specification 1n violation or Article 
o:t War 96. 

The evidence is legalJ¥ suf'ficient to support the findings of 

guilty of the Specification or Charge III 1n violation o:r Article of 

War 63. 


6. The record discloses that three-fourths or the members or the 
court present concurred in the sentence of dismissal., whereas Article o:t 
war 43 requires only, the concurrence of two-thirds of the members present. 
This is an unwarranted disclosure of how the court voted in closed ses.sion, 
but it does not injuriously a!:f'.'ect arr:, substantial right o:t the accused. 

?. war Department records show that accused is· 21 years o:r age and 

is single. He graduated frOill high school but did not attend college. 

H.e worked as an electrician mechanic for Ford., _Bacon, Davis Ccmpaey at 

Charleston., West Virginia from January to February 1943 and £or E. B. 

Badger and Sons COI11pany, Point Pleasant., West Virginia., f'ran September 

1942 to January 1943. He served in enlisted status f'rcm 24 February 1943 

to 	22 Yay 1944, during which period he received pilot training as an 
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· 	aviation cadet,. He was commissioned a second lieutenant in the Anq o~ 
the United States on 23 Ma:r 1944 upon graduation trom Ari:Jq Air Forces 
Pilot School (Advanced-2 Engine), Stuttgart Arm;y Air Field, Stuttgart, 
Arkansas. On 21 August 1944, the acc'Q.sed received a reprimand and fo-r­
fei'blre of $7,5.00 of his J.Xl'Y' as discipllnar.r'pmisbment under Article 
of war 104 for .tailing to make a visual check of· the wheels ,of his air­
plan! bei'ore lan41,ng1 in violation of a Training Bulletin. 

s•. The court was legally constituted and had jurisdiction of the 

person and the subject matter•. Except as noted, no errors injurious],y· 

affecting the substantial rights of the accused were committed during 

the trial.. In the opinion of the Board of Review the record of trial 

i8 legall,y sufficient to support o~ so much of the findings of ' 

guilty of Charges I and II and the Specifications thereof as-involves 

findings of guilty of those Specifications in violation o:t Article of 

W'ar 96., legall,ySUi'ticient to support.the findings of guilty o:t Charge 


· III and the Specification thereof, and legall,y sufficient to support the 

sentence and to warrant confirmation thereof. A sentence of dismissal 

is authorized upon conviction of a violation, by an officer, of Articles 

o:t 1Y'ar 63 and 96. 


~R.~ Judge Advocate 

~Advocat.;.:= ~ Judge .ldTocatA 
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SPJGQ - CM 281567 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. JUL 13 1945 
TO a The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 ~y 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion o·f the Beard of Review in the case of Second 

Lieutenant A.rrlrew James Adams, Jr. (0-830799), Air Corps., 


2. Upon trial by general court-nartial this officer vas found 
guilty of being drunk and disorderly :in uniform in a public place 
in- violation of Article of War 95 (Specification, Charge I) to which 
he had pleaded guilty, except the words 11and ·disorderly", in viola­

. tion of Article of War 96. He vias also found guilty of striking his 
superior officer in violation of Article of War 64 (Specification, 
Charge II), and of using disrespectful language toward his snperior 
officer in violation of Article of War 63 (Specification, Charge III). 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under article of War 48. · 

3. A sunmary of the evidence may be _found in the accornpany:ing 
opinion of the Boo.rd of Review. The Board 'is of the op:inion that the 
record of trial is legally sufficient to support only so much of the 
findings of guilty of Charges I and II and the Specifications thereof 
as :involyes findings of guilty of those Specifications :in violation 
of Article of vVar 96, legally sufficient to support the findings of 
guilty of Charge III and the Specification thereof, and legally suffi ­
cient to support the sentence and to .arrant· confirmation thereof. 
I concur in that op:inion. 

.. 
On the e\'"3n:ing of 19 April 1945, the accused became drunk 

in the Marine Room of the Buena Vista Hotel, at Biloxi; Mississippi, 
while celebrating the completion of a training course, and, at about 
10s30 p.m., seized a waitress by the arm and pul1ed her across the 
table. Re'!iurning for his hat after being escorted outside by friends, 
he resumed his advances toward the waitress in the cashier's booth, 
over the opposition of the cashier, and engaged :in a minor physical 
altercation vd th a bartender who intervened. Forty or fifty persons 
were in the room, though the affair in the cashier• s booth occurred 
out of sight of most of them. Again escorted outside and seated :1n 
a taxicab, he broke amy and ran down the beach upon hearing that 
the restaurant m'lnager had called the military police. Later aroused 
from his bed :in his quarters ·by the Provost Ibrshal and two other 
officers, he enea_ged in a scuffle with the Provost 1'.brshal '\'/herein he 
struck that officer a light. clancing blow in the face, knocking off 
his cap, and addressed him disrespectfully, saying "Fuck you, ]ii.jor 
Brown". "'"' 
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ilthough the ccnduct of the accused was reprehensible, I 
do not believe that it justifies dismissal from the service. I 
recommend that the sentence be confirmed but conunuted to a reprimnd· 
and forfeiture of fifty dollars pay per month for six months, and . 
that as thus commuted the sentence ,be carried into_ execution. 

4. Consideration has been e;iven to letters from the Honorable 
~~ H. Hedrick> House of Representatives, dated 19 June 1945, Colonel 
T. s. Voss, Air Corps, Coru~anding Officer of Keesler Field, lfl.ssissippi, 
the accused's commanding officer, and Captain John G. Taussig, Air 
Corps, Defense Counsel, in which the accused joined, recor.imending 
clemency in behalf of the accused. 

5. Inclosed is a form of action designed to carry into e;icecu­
tion the foregoing recommend.,.,ticn, should it meet with your approval. 

5 Incls MYJWN C • CRA:'.lER 
l - Record of trial Jiajor General 
2 - Form of action The Judge Advocate General 
3 - Ltr fr Hon E H 

Hedrick, 19 June 45 
4 - Ltr fr Col TS Voss, 

CO of Keesler Field 
5 - Ltr fr Capt John J 

Taussig, Defense 
Counsel 

r -··· 
\ 

- - ­ . -. ' ­ .. ·1r---:-:···· 
. . ~·.~tJII.:'·.. • 

:.-.. -(. F1nd1ngs disapproved 1n part. Sentenoe-1.s continned but commuted to a ~ 
. and forfeitures. GCMO 3.39, 21 July' 194S)• 

.··'·.).... 
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WAR DEPARTMENT 

A'1."I'JJ3" Service Forces 
In the Office of The Judge Advocate General 

Washington,n.c. 

·2 8 ·JUN 19.45. 
SPJGV-cy 281.592 

UNITED STATES ) PERSIAN GULF CCJJmAND 
) 

v. 

Sergeant HENRY S. TRACEY 
{33545002), 134th Port 
Company. 

) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Khorramshahr, Iran, 10-ll .May, 
at Ahwaz, Iran, 14 May and at 
Khorramshahr, Iran, 15 May 
154,5. To be shot to death with 

) musketry. 

OPINION of the BOARD CF REVIEW 
SEMAN, MICELI and BEARDSLEY., Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above, and submits this, its opinion, to l'he Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica-. 
tions: 

CHARGE Is Violation of the 92nd Article of War.. . 
Specification 1a {Finding of not guilty) • 

Specification 21 In that Sergeant Henry S. Tracey., 134th Port ~, 
Canpany., did at American Pumping Station on Karun River., 
Ahwaz, Iran, on or about 21 March 1945, with malice afore­
thought, willfully, deliberately, feloniously, .unlawfully, 
and with premeditation kill one Hassan, s9n of Yoosii', a 
human being, by shooting him with a carbine. 

CHARGE !Is Violation of the 9Jrd Article of Wa,r. 

Specifications . In that Sergeant Henry s. Tracey, 134th Port 
Company, did, at American Pumping Station on Karun River, 
Ahwaz, Iran, on or about 21 March 194.5, with intent to com­
mit a felony, viz, sodomy, commit an assault upon Hassan, 
son of Yoosif, a hmian being, by willfully and feloniously 
grasping and,forcibly holding the said Hassan, son of 
Yoosif' on and about the arms, head and body. · 

The accused pleaded not guilty to all the Charges and Specifications, and 
was found guilty- of all the Charges and Specifications, except Specification 
l, Charge I, as .to which he was !ou;id not guilty-. No evidence of previous 
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convictions was offered. He was sentenced to be shot to death with 

musketry. The· reviewing authority approved the sentence, and forwarded 

the record of trial for action under the 48th Article of War. 


3. The evidence relating to the Specifications of which accused 

was found guilty ·may be summarized as followsl' 


!.• For~ prosecution.· 

The accused and Private First. Cms Eddie L. HopkinS were on guard 

duty (R. 14) at the American PWnping Station· on the Karun River, near 

,Ahwaz, Iran, COl:l!llonly knoffll as Persia. The pumping station is en the 

river bank. Except en the side by the river, the area is inclosed by 

a barbed wire fence. The inclosure is about 75 yards in length and 50 

yards in breadth. Within the fence are the pumping station, several 


· tanks, living quarters, ice box, latrine and water heater. A.bout 200 
feet distant from the area is a trail or road, which le.ads to the City 
of Ahwaz. A native village is in sight of the pumping station (R. 11). 

'A.bout 6 p.m. o'clock on the day in quest.ion, accused 'observed a native 
boy, as he walked north along the trail, away from Ahwaz. Accused callsd · 
to the boy, and he came t6ward the inclosure (R. 49). Private First 
Class Eddie L• Hopkins, upon whose testimony the prosecution strongly 
relied, was lying down in the quarters. He got up and went outside wheti 
he heard voices •. Hopkins and accused were the aily soldiers on duty at 
the I pumping station at this time. Accused was leaning against the ice 
.box. The boy was by the fence (R• 14). Accused said to Hopkins, "I.et I s 
make the native suck us off". . Hopkins answered, •not me", and went back 

· into the billet.·. When he again came out accused and the boy- were in 
the latrine. .Accused was seated. The native was leaning over his 
shoulder, and was 11yelling and trying to get away from him• •. Hopkins 
again went into the quarters, and again came outside. '!he boy had 
gotten away !rem accused and was running toward the trail to Ahwaz. He 
then was about 30 yards away f'rom the billet (R. 1S). Accused emerged 
from the latrine, and walked toward the quarters. As he passed Hopkins, 
accused said that he was "going to shoot the .son of a bitch". He got 
his carbine, and fired two shpts. 'lhe first shot was not aimed (R. 16). 
'lhe boy ducked his head (R. 16) and kept on running. For the second shot 
accused took caref'ul aim at the boy. He then was about 1SO yards aWE13' 
from accused. The boy fell, when accused fired, and la1 still. Accused 
suggested that he was not dead. He went to the boy, carried him toward 
the inclosure, and laid him down in high grass about 50 yards away- from 
the fence. VJhile accused was so engaged, Hopkins ·ce.lled the mili~ar,y · 
police en the telephone, Accused soon returned to the billet, and started 
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to call the military police. Hopkins told accused that he had already 
called them. Accused wanted to know why, .and· told Hopkips to tell the 
military police that the boy had climbed the ladder against the gas 
tank (R. 16), in an attempt to get something (R. 17), and that he had 
reached the third step from the top. (R. 16). Accused again went to 
the boy, carried him within the inclosure, and laid him on the ground 
about three yards from the gate. Accused then told Hopkins to say that 
the boy was shot at that point. Hopkins went to talk nth the boy, 
but the latter was foaming at the mouth and was unable to speak (R. 18). 
Between the first and second shots, Hopkins observed another native on 
the road (R. 23). 11hen accused fired the shots, he said nothing. 
Immediately after the shooting accused 11was kinda laughing * * * just 
sort of smiling like * * *• He wasn't laughing right out 11 (R. 18).· 

, . 
During cross-examination (R. 19-24) by defense counsel; Hopkins 

asserted (R. 21) that he told the company camnander and first sergeant; 
the ntrue story11 , as it actually happened, when they came. (R. 21). He 
a.dmitted that, when he was· questioned that night by the military police, 
he did not tell the "true story", but that he then had said that the 
victim was on the ladder and ran t.o the gate. He admitted that, at the 
hospital he had been questioned by Lieutenant McLeod and then had 
signed a typewritten statement, which recited that the native was shot 
200 yards from the gate (R. 23). 

Several officers and solcfiers went with an ambulance· from Ahwaz to 
the pumping station, in response to the two calls. Corporal Anthony E. 
Thal, who drove the ambulance, was the first to arrive (R. 7). He saw 
an Arab boy, about 16 years of age, who was lying on his right side on 
the ground about six paces inside the fence. He was dressed in flimsy 
pyjama-like clothing, with a rope_ belt. There was a hole in his left 
hip. Thal looked at the wounded boy and asked, "Who shot him?• Accused 
saids 

nr did • • • He was up that ladder and I was standing 
over by the door of the hut. I hollered 'halt 1 ; the boy came 
down the ladder and started running. I hollered 'halt• three 
more times., then I shot him... I fired one shot; he fell and 
didn't move" {n. 7) • 

. Accused stated that the boy then was lying where he had .t'allen.lvhen 
shot (R. 8). 'Ihal asked t.he boy to give his name, and he answered 
"liassam.• (R. 10). Later he learned that the .full name was "Hassan, son 
of Yoosif• (R. 14). Hassan was 15 or 16 ·years of age, was about five · 
feet in height ~ weighed 70 pounds (R. 9).- Thal took Hassan to_ the 

3 




(182) 

hospital in .Alnmz. At the hospital, a woman waited m the boy, and gave 

him water. There, another hole was discovered below the navel and to 

the left (R. 7). 


Mohamid Ali Rawabakhshan is a graduate of the Iran Medical College 
. at Teheran, and Ch,i.ef of Jond Sha pour Hospital, Ahwaz (R. 34). He ex­

amined the dead body of Hassan s/o Yoosif about 8 o'clock in the morning 
of second Farvardin 1324, Iranian calendar. Death had occuITed about 12 
hours earlier (R. 35) •. The boy.had been brought to the hospital about. 7 
o•clock on the evening before. Death was due "to two holes in the body., 

. one in the right hip and * * * one in the front of the stomach". the 
hole in the back was less than l centimeter., while the hole in the front 

· was more than 2 centimeters, in diameter. · , · 

Ahid s/o Zayer Hossain, a shepherd of Oweeimer Village, saw an un­
usual incident at the American Pumping station 11 on that day", which was 
as lo~ ago as "from the Persian New Year to the present" {R. 37). He 
was about "fifty times the length of his outstretched arms 11 distant fr_om 
the pumping stB.tion, which distance the parties agreed was the equivalent 
of 80 yards (R. 37). A bay was in the desert near the path. An American 
soldier, who had a package in bis hands, was at the ·door of the pumping 

· station. He called to the boy, to come to him. The boy went to the 
soldier, who grabbed him (R. 38). The boy escaped and ran outside the 
fence (R. 39). When he was about 80 feet from the soldier, a shot was 
heard. The boy kept m running. A second shot 11as fired by the soldier. 
The boy fell. The soldier went to him, and caITied the boy inside the 
fence. When the boy went to the door of the bungalow where the soldier 
was, he remained with him as long as it takes to smoke two cigarettes. 
The soldier held him by his hand (R. 40). After the boy was shot, the 
witness saw two soldiers there (R. 41). The soldier got the rifle from 
the same building to which he took the boy (R. 42). · 

Zorn.aid s/o Salman F /N Hardam is a farmer in Sheikh E'eiris Village, 
Haddam Amery. On the Iranian New Year1 s 'I:8.y, 21 .March 1945, he went near 
the pumping station (R. 48), on the way to Ahwaz·. He pe.ssed a boy. A 
black American called to the boy, and then took him into the bungalow. 
Then he heard a shot and saw the bay running along the trail. . A second 
shot was fired and the boy fell. The American called another American. 
One of them picked .the boy up, carried him, and then put him down. Then 
he lifted him again and took him in "behind the wire• (R. 50). The 
witness sat down. In a little while, a large car and a small car came. 
He saw many people there • Among them was a shepherd. The boy was shot 
when about 50 outstretched· arms length or 250 feet away from the soldier., 
He admitted that he had once estililated the distance at 20 or 30 meters 
from the fence. He was 50 steps from the pumping station, when he stopped 
to watch (R. 52) •. 
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." Ali Masha£ Hamad Samadi, an employee of the Army at Ahwaz (R. 42), 
on 21 March 1942 -w:ent with sergeant Sullivan and met an ambu).ance. They 
got in the vehicle. There Ali acted as interpreter for Sullivan, who · 
questioned Hassan s/o Yoosif. Hassan said that he·could not talk, be­
cause nI am sick" or "I am going to die11. (R. _43). 

Roghiyeh d/o Mohammad, a nurse at the hospital, saw Hassan s/o 
Yoosif when he was brought there in an American· "hospital car" (R. 44) 
about 7130 p.m. on 21 March 1945, the Iranian New Year's Day. At mid­
night he __ died. She stripped and eY..ami.ned his body, and found a wound 
which pierced his right buttock and passed through the abdomen. As it was 
New Year•s Eve, no doctor was available (lt. 45). About 9 o1clock the boy 
said to her, 11 0h Mother, I am dying". He then stated that as he passed 
thepl..ace l'lhere machinery was installed, close by the river, two black 
Americans called him. He paid no attention and they called again. Hassan 
then said: · 

"***They took ne inside and opened my pants in the billet 
that they used to c amnit bad thing with me * * * then I ran 
away * * * I was a few steps away from them then they fired 
at ne 11 (R. 47). · · - · 

He was shot, w.h,en walking, about 2½° to 3 meters away from them. 

b. 1''or the accused. 

First Lieutenant 1',red T. Hardy m:3t accused at Indiantown Gap in 
June 1944. Until February, he commanded the platoon in which accused 
served. Accused was a very good soldier and had never been made the sub­
ject af disciplinary action (R• 36). . 

Sergeant Joseph w. Sullivan, 788th Mp Battalion went with Ali, the 
interpreter, and met the ambulance, which was c9ing .Hassan to Amraz. 
Ali did not then interpret the boy's statement as I am going to die", but 
as 11I am too sick to talk• -(R• 53). This witness questioned accused at 
the pumping station. 'lnere he examined accused•s carbine. There were 14 
rounds in the clip, which holds 15 rounds v.'hen full (R. 54). He also 
questioned Hopkins, who stated that he was taking a shower when he heard 
accused say, "halt; then he heard a shot and ran outside 'Where he saw 
accused standing a.bout a yard·'inside the fence and looking down at a 
native on the ground. About 9 o•clock that night Sullivan again 
questioned Hopkins, who again said nothing about any s~gestion by accused 
of sodomy with the boy. His account then was -substantially that which he 
previously had given. Two days later, Sullivan again questioned Hopkins, 
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'Who on this occasion stated that the boy was shot at a point about 200 

yards from the main gate of the pumping station. He pointed out the spot. 


·Sullivan also took two natives to a point, which they indicated as that 
where the native was shot. 'l'his point ,was 200 yards south of the pumping 
station (R. 55). On cross-examination,' Sullivan stated that a carbine, . 
with a cartridge in the chamber and a full clip of 15 rounds, could be 
fired 16 times, without reloading (R• 55). Sullivan question Hopkins three 
times. 'Ine first and second examina.tio~ were in the presence of accused. 
The third interrogation was conducted outside accused's presence. The 
account then given by Hopkins was entirely different from that contained­
in the first two statements. The two statements, which were made in ac­
cused's presence, were·substantially alike lR. 56). 

The depositions of First Lieutenant Bernard A. Mollen (Acc. Ex. B), 

First Lieut,enant Hunter W~ Tyler (Acc. Ex.. ·c), .:>econd Lieutenant Graydon 

s. Seaton lAcc. F.x. D), and Fi;:st Sergeant Kermit S. Allen {Ace; Ex. E), 

were taken at the instance of accused, and !Jere offered in evidence in his 

behalf (R. 56). 


Lieutenant Mollen was Executive officer of the 134th Port Compaey, 
in l'lbich accused as a recruit first carro under deponent 1s observation on 
5 June 1944. Accused was one of the best soldiers in the outfit and worked 
his way up to sergeant. He had never been the subject of disciplinary. 
action, and his general reputation among the members of the company -was t~t 
af being truthful (Acc. Ex. B). Deponent was officer of the day and ar­
rived at the pumping station about 6:30 p.m. Lying about 10 or 15 feet in­
side the fence, and about 20 or 30 feet away fro:n the ladder and water tank, 
was a Persian, who had been shot· in the rump. P.opkins stated that he was 
not present 'When accused shot this Persian. Accused said that he came out. 
of the buildin_g and saw a coolie on the ladder by the tanks. The coolie 
started to run. Accused yelled "halt" three times. When the native failed 
to halt, accused fired.; The only natives observed by deponent in the 
Vicinity of the pumping station were a consi~erable distance sway. 

According to Lieutenant -Tyler (Acc. h. C), the instructions given to 
accused and other guards required that unauthorized persons found within the 
confines of the installation were to be halted three times. In the event 
of the failure of such a person to halt, the sentry was to shoot. It was 
also suggested that a small native might be evicted manually., and that in 
the guard's discretion shooting might be avoided. . . 

First Sergeant Kennit S. Allen an'i.ved at the pumping station between 
6:15 and 6:45 p.m. (Acc. Ex. D). He did not recall that he saw aey natives 
in the vicinity, other than the wounded bo7. In t,he opinion of this witness, 
accused was an excellent soldier. 
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According to Lieutenant Seaton (Acc., Ex. E), accused was a very 

efficient soldier,, although nervous and exacting. This officer ac­

companied Lieutenant Mollen to the pumping station., where he saw the 

wrunded boy. '!'here were no other natives in the immediate vicinity. 

Accused then made an oral report to the effect that,. from the doorway 

of the hut, he observed the native on the ladder. He ran out and told 

him to get, down and leave the area. The man did not leave. Accused 

went into the hut for his carbine. When he came out., the native was 

running toward the gate. Accused yelled 8 halt" three times., and ·then 

fired once. · He said that the native was lying where he had fallen. 


After being duly warned (R. 57) by the law niember as to his rights 
. in the premises., accused was sworn as a witness Eind testified in his 
own behalf. About 6 o'clock in the evening., while eating supper, h~ 
observed a native on the ladder, which was nailed to the tower (R. 67), 
of the gasoline tank. At that time., Hopkins., the other guard., was tak­
ing a bath (R. 60). The native was on the second rung of the ladder., 
about 25 feet (R. 65) from the gate. The door of the billet was 8 feet 
from the gate (R. ,67). Accused reached for his carbine., and hollered 
"halt". The native jumped from t,he ladder and ran toward the gate and 
the railroad. After calling •halt" three times, and when the native was 
aboo.t five feet from the ladder, he fired one shot, which was aimed at 
the native 1s legs. 'fhe native fell where he was shot (R. 68) at a 
point about five feet inside the fence (R• 59). Accused walked over to 
question the man, but the· native was unable to speak. Hopkins came 
from the direction of the shower. He asked where the native was. Ac­
cused told him. Accused di~cj;ed Hopkins to. call the MP 1s and· to 
request an ambulance. Accused did not go outside the inclosure (R. 69). 

There were no other natives in the vicinity (R. 61). Accused had never 
before seen the natives who testified against him (R. 62). He had never 
been able to get along with Hopkins, and had had trouble with him, 
which began in c1une 1944• Hopkins would not obey hi.s orders and "cussed" 
witness. Accused "turned him in• to the first sergel!-nt and company 
punishment was awarded. At the time of the shooting, he and Hopkins 
had been alone at the pumping station for six days. Accused told the 
first sergeant that 11 he wouldn't like to be there with Hopkins", and 
a.sked for another man. · He did not iet him (R. 63). 

4. Ir the shooting occu?Ted in the manner and under the circum­

stances related by Hopkins., it would seem to be clear that accused 'is 


· 	 guilty of a brutal and wanton murder, maliciously committed when Hassan 
fled, after resisting physical force applied by accused in an attempt , 
to make him the active participant in bucal coitus. It Hopkins' version · / 
be coJ:Tect, the deceased was never even technically a trespasser, but , 
was enticed into the inclosure by accused. 

7,: 
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Were we to conclude, as we cannot do for·the reasons hereinafter 
stated, that accused•s account of the homicide was.correct, nevertheless 
it would appear that gun fire was sanewhat recklessly resorted to, and 
that the circumstances were not such as to make the shooting apparently 
necessary. Accused's explanation clearly indicates that his conduct, 
though apparently within the letter of the instructions of his 
superiors, nevertheless violated the spirit of the orders, which re­
quired the use of discretion. Calling three times upon a 16 year old 
boy to halt, and then shooting him when he failed to comply, und_er the 
circumstances related by accused, would seem to imply a lack of 
appreciation for the sanctity of human life, and a spirit of reckless 
heedlessness. The mere fact that a soldier is on guard duty does not 
authorize him to shoot indiscriminately (cM CBI 249, Simons). . 

It might have been difficult for the trial court to detennine 
whether accused or Hopkins told the truth, had their testimony stood alone. 
Accused's interest in the outcome of the trial was very gres.t. On the 
other hand, Hopkins' veracity was impeached by his two statements, made 
shortly after the shooting, which are consistent with the facts as testi-. 
fied to by accused. These statements ·tend to indicate that accused was 
guilty at most of no more than manslaughter and perhaps was not guilty of 
homicide in any degree; However, Hopkins I testimony does not stan~ alone. 
The court had before -it the dying declaration of the deceased.as well as 
the testimony of two native eye-witnesses, however. ignorant and un­
lettered the fanner and the shepherd ~y have been. 

It seems ·somewhat unlikely that even an unruly soidier, who had 
been awarded company puhishment for disobeying the accused, would so1in­
tensely thirst for vengeance, as to commit perjury, in a spiteful effort 
to send accused to his doan. Such great hatred would not probably be 
aroused by such a grievance. 

Tr.a court was in a much better position. than we are to judge of the 
credibility of the witnesses. It saw am heard them, and observed their 
manner., conduct and demeanor on the witness stand. Before us is only a 
typewritten record., which reproduces the words of the. witnesses, but net 
the sound of their ,voices or their appearance while answering the 
questions of counsel. · 

Haq deceased been shot l'lhere Hopkins swore he fell, it would seem 
that blood wruld have stained the ground at that spot, and perhaps along 
the route ~aid to have been traveled by accused as he carried the boyls 
body within the inclosure. It does not appear whether any effort was made 
in the course of the investigation to ascertain the existence of such 
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physical circumstances, wnich, if they had existed, would have tended 

strongly to establish the truth of Hopkins' account of th.a slaying. 


Uponthe first two occasions when Hopkins was questioned, accused 

was present. On both occasions, he stated in substance that the shoot­

ing occurre~about as accused had said that it occurred. In neither 

statement was there any suggestion that accused had solicited de­

ceased to gratify any sexual perversion of the fonner. Only when 

questioned a third time, and outside the presence of accused, was it 

that Hopkins made a statement consistent 'With his testimony at the 

trial. 


As these earlier statements were inconsistent with Hopkins' testi ­

mony, the court might well have concluded that this witness had testi ­

fied falsely in material particulars. The court then might have re­

jected the testimony of this witness, except. insofar as it was corro­

borated by other and credible testimony and facts and circumstances in 

evidence. Were Hopkins' testimony thus rejected, as perhaps it -Yas, 

nevertheless the dying declaration of Hassan, taken "together with the 

testimony of Ahid s/o Zayer Hossain (R. 39-41) and that of Zomaid s/o 

Salman F /N Hard.am (R. 49-50), would be sufficient to warrant a find­

ing th.at accused was guilty of murder. 


An hrur or more before he made the statement, Hassan had said that 

he was very sick and could not talk (R. 43). He told the nurse at the 

hospital that he'was dying, that he was called inside t..i.e fence, tha; 

his µi.nts were opened to commit a bad thing, that he ran, and that he 

was shot (R. ,47)• In CM CBI 240, Ha~ey, it was said: 


ttThe contemplation of impending death is regarded as a 
sufficient guaranty of the reliability of a statement made 
by one who has lost all hope of recovery, as in the 
presence of impending death a person is without a:ny motive 
to nake a false statement. Earthly considerations have lost 
all ~ignificance to one about to die.• ' 

The evidei,ce establishes the elelll8nts said in that opinion to be nec­
•3ssary prerequisites to the vaUdity of a dying declaration. Although 

Hassan does not nane his assailant; the accused admits that he fired th:e 

fatal shot. The dying declaration and the testimony of the two native 


·. eye-witnssses warranted the court in concluding that the guilt of accused 
was established beyond a reasonable doubt. 

5. · We observe that accused has been sentenced to be shot rather 

the.n to be hanged, as is usual in cases such as this. ()le of the 

punishments 'Which Article of. War 92 prescribes for murder is death. 


9 




(l8S) 

'fhe Articles of War are silent as to the mode and manner of inflicting 
this penalty. Winthrop states: 

"* * * It would therefore be strictly legal for a court-mar­
. tial to sentence simply that the offender be punished .1with 

death, n the authority empowered to approve the sentence there­
upon directing as to the mode - shooting or hanging - 'Which 
the usage of the service, in the absence of statutory require­
ment, has designated as appropriate to the particular offence. 
In practice, however, the court invariably specifies the form 
of the penalty, adjudging in general that the· accused be sh6t 
where canyicted of desertion, mutiny, or other purely military 
offence, and that he be ~ where, coovicted of a crime other 
than military, as nu.rder or rape., or of the crime of the spy." 
(Winthrop, Military Law and Precedents, 418). 

Manual for Courts-Martial, 1928, paragraph 103!,, provides in part (page 
93): 

nA court-martial in imposing the sentence of death will 
prescribe the method, 'Whether by hanging or shooting. 
Haq;:ing is caisidered more ignominious than shooting and is 
the usual method, for ex.ample, in the case of a person sen­
tenced to death for spying, for nro.rder in connection with 
mutiny, or for a violation of A.W. 92. Shooting iS the usual 
method in the case of a person sentenced to death for a purely 
military offense, as sleeping en post." 

The foregoing language seems to us to be :p3 nnissive and not mandatory. 

It states the 11usual11 but not the only method, which a court; is authorized 

to prescribe in a death sentence, imposed for a violation of Article of 

War 92. 


The sentence imposed by the ccurt (R. 71) "to be shot to death 
.with musketrytt, is unusual and exceptional. Althougl:i in providing for 
death by shooting rather than by hanging by the neck, it departs fran 
custo:ra and precedent, nevertheless the sentence is not contrary to any 
statute. It does not appear to be ·in violation of the language of 
Manual for Courts-Martial, 1928, paragraph 103!• The sentence may 
therefore be .:-egarded as neither illegal or inappropriate. · 

6. · The accused is 26 years of age. He was inducted at Canp Lee, 
Virginia, on 9 December 1:943• He had not previously served in the anned 
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farces.' There' is no record of any previous convictions. He is n~ in 
confinement at the Post Stockade., KhoITamshahr., Iran. 

7. The court was legally constituted and had jurisdiction of the 
subject matter and of the person of the accused. No legal errors in­
juriously affecting the substantial rights or the accused were camnitted 
upon the trial. Iri the opinion of the Board of Review., the record of 
trial is legally sufficient to support. the findings of guilty and the 
sentence., and to warrant confirmation of the sentence. A sentence to 
death is. authorized upon fOnviction of a violation of Article of War 92. 
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SPJGV-Cll 281$92 1st Ind. 

Hq ASF, JAGO, Washington 2$, DC j 

...... 
~ i 1. ~· . . 

-; i'. , 
. ' ­ -· 

Toa The Secretary or liar · 

1. Herewith transmitted for the action of the President are the 
record of trial am the opinion of the Board of Review in the cu• of 
Sergeant Henry s. Tracey (33S4S002), 134th Port Company-. 

2. I concur in the opinion of the Board of Renew that the record 
of trial 1s legall.7 sufficient to support the .findi~s of guilt7 and 
the sentence, and to warrant confirllation or the sentence. 

I recODtend that the sentence be contirlled, b1lt that it be can­
Jllllted to dishonorable discharge, forfeiture or all pay- and allowances 
due or to becane due, and con.tineumt at hard labor .for life, that the 
Uni1;.ed States penitentiary, Atlanta, Georgia, be designated as tlle place 
or confin911Clt, and that the sentence as thua modified be carried into 
executico. 

3. Inclosed are., a dra1't of a letter· tor 7our signature, trana­
mitting the record to the President for his action, and a fora of 
~ecutive action designed to carry into effect the foregoing recC111111enda­
ticn, should suc:ll attion meet witla approval. · 

UIRON C. CRAMER 
Major Genera1 

3 	Incl• The J\ldge Advocate General 
1 Record or Trial 
2 Drf't of ltr for sig S/W 
3 FOl'll ot Action 

( 	Sentence confirmed bc.t c0111C1Uted to tliahonorable ciischarge, total forfeitures 
and confinement for llf'e). GCW 4rE, 21 Aug 1945). 
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WAR DEPARTLIBm (191) 
Army Service Forces 

In the O!fice of The Judge Advocate Oeneral 
Washington, D.C. 

18 JUN 1945 

SPJGV-Cll 281612 

U N I' t E D S T A T E S 	 ) SIXTH SERVICE CCMMAND 

) ARMY smlVICE F CRCF.S 


v. 	 ) 
) Trial by G.c.u., convened at 

Captain EllVOOD R. BONEY ) Fort Sheridan, Illinois, 21 
(0-1693027), Medical ) May 1945. Dismissal. 
Corps. ) 

OPINION of the BOA.RD ClF REVIEW 
SE24AN, MICELI arxi BEARUSLEY, Judge Advocates. 

1. The Board of Review has examined the record of trial in. the case 

of the above-named officer and suJ:mits this, its opinion, to The Judge 

Advocate General. 


2. The accused was tried upon the following Charges and Specifica­

tions: 


CHARGE I: Violation of the 95th Article of War.· 

Specification: In that Captain Elwood R. BONEY, Station Medical 
Activities, 1612 Service Commarrl Unit, Fort Sheridan, Illinois, 
was, at Highland Park, Illinois, on or about 5 May 1945, on 
a public street, to wit, South Green Bay Road, drunk and dis­
orderly 'While in uniform. 

CHARGE II: Violation of the 96th Article of war. 

Specification: In that Captain Elwood R. BC}IEY, Station Medical 
Activities, 1612 Service Command Un1t, Fort Sheridan, 
Illinois, did, an or about 5 May 1945, wrongfully and m­
lawfully, lihile drunk, operate a motor vehicle en a public 
highway, to wit, South Green Bay Road in the City of, 

,• Highland Park, Illinois. 

Accused pleaded not guilty to, and was found guilty of, both Charges and their 
Specifications. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing .authority approved only 

· so much of the findings of guilty of Charge I and the Speci£ication thereof as 
involves a finding of guilty of the Specification in violation of Article of 
War 96, and the sentence, and forwarded the record of trial for action under 
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the 48th Article of War. 

3. Evidence. 

on the 5th day of May 1945, a.t abcut 0730 the accused was awakened. 
in his Bachelor Officers' Quarters at Fort Sheridan b7 an orderl7 (R.31). 
A few minutes later the orderly heard accused say to saneone on the 
phone IIColonel, ! broke my pledge and I won'.t be to work thLa morning• 
(R. 33, .34). The accused remained in the building most or, the morning. 
He appeared not to be able to walk a straight line, looked rather tired 
and shaky and his speech was not too good. There was the odor of alco­
hol on his breath (R. 34-35). Accused called Major Hiatt, y.C., 
Assistant Canmanding Officer of Station Hospital activities at Fort 
Sheridan abcut 0900 (R. 115) and accused~ 

•* * * stated that he was very sorry that he had broken his 
promise, or previous statanents to me, and that he was not 
able to come to duty that morning. That he had previously 
called the Chief ·or the Medical. Service and had r~orted and 
he had told him to stay .in quarters• (R. ll6). 

Yajor Hiatt again talked to accused about lll.5 hours and asked him 
to remain where he was am that he, Major Hiatt would come and get him to 
take him to the hospital. Whem the Major arrived, the accused had gone
(R. 117-ll.8). . 

.A.t about 1150 hcurs the accused was driving a 1941 Cadillac on South 
Green Bay Road in the City of Highland Park, which is about 5 miles fran 
Fort Sheridan. It was a clear day and the pavements were dry {R. 22). 
The accused's car struck one c£ two trucks :i;arked along the curb, hurling 
a mechanic (who was. standing en the curb reaching into one of the trucks 
for sane tools) some 20 feet by the impact (R• 13, 19). 'Iha accused 
caused csome damage to the parked trucks (R. 17, -39) as well as considerable 
damage to the car he was driTing (R. 14, 26, 39). 

After the accident accused started to get out of the car. He looked 
dazed, with blurred eyes and open mouth (R. 14, 27), atld lfaS not steady on 
his feet (R. 14, 29) and had to lean against the car to balance himself. 
The accused was in uniform with the front of his trousers open, his belt 
loose,· his feet bare of sax: with. shoes unlaced, his blouse open and shirt 
hanging outside his trousers (R• 15, 27, 41, 58)_. In the opinion of the 
mechanic accused was drunk (R. 16). A group of people gathered at the 
scene (R. 29. 57). 
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When the Highland Park police arrived and asked accused to get out 
of the car he re!used and the policeman reached in and· pulled the ac­
cused out, standing him on his feet (R. 40). The officers then took ac­
cused to the police car.· In walking over he staggered and his speech 
was heavy and thick and the policemen could not distinguish his words 
(R. 41, 56).. They smelled liquor on accused's breath while taking hill 
to the police station (R. 41-42). Upon arrival there he was un­
cooperative, smelled of liquor and was unsteady in his walk (R. 66-67). 
The Chief of Police aITived about 1230 hours to question accused. He 
got only incoherent answers (R. 68-69, 71). In the opinion of this 
police of!icer, accused was drunk (R• 74). The desk sergeant was of the 
same opinion (R. 68) as l'f8re the two officers 'Who arrested accused 
(R. 51, 57, 60, 61) and that of a physician called to examine him while 
at the police station (R. 81-82). The accused had no liquor in h:i.s pos­
session while in the police station, nor was he given any while there 
(R. 68, 71). 

Lieutenant Bull, M.P., called at the police station to take ac­
..	cused back to Fort; Sheridan. The accused was unstable on his feet, 
lurched from side to side, almost !ell going down the step. He reeked 
of alcohol and cried (R. 87-89). In the opinion of Lieutenant Bull, the 
accused was nvery drunk• (R. 90). About J4JO hours a blood alcohol 
analysis was macie"which, in the opinion of Captain Pilot,. Chief of the 
laboratory at Fort Sheridan, shewed the accused to be intoxicated or 
drunk (R. 105-106). This was corroborated by Lieutenant Colonel Bayless, 
Director of too Sixth Service Canmand Laboratories (R. 110-111).

' 	 . 
The accused elected to make an unsworn statement (R. 127) in 

lrhich he said that he had been practicing medicine for 10 years, 
specializing for five of them in internal medicine. He was one of a 
group of directors woo awned ani operated the Memorial General Hpspital 
in Kinstm, Nort;h Carolina. He served in the last war. He was com­
missioned on 30 May 1942 and has been on active duty since l July 1942. 
On 8 July 1943 he fractured three lumbar vertebrae which hospitalized · 
him for seven months. Although he could have had a medical discharge 
he preferred to remain on duty. His request for overseas duty was 
several times considered but he was finally put on limited service with­
in the continental limits of the United States. He was assigned to his 
present station at Fort; Sheridan on 1 June 1945. 

'l'he acwsed .further detailed serious marital difficulties 'Which 
he has had evntinuously since be entered the service. His wife left 
him and closed their home in North Carolina, separating the children 
among various relatives aft.er the accident to accused's back. He 
started legal proceedings to straighten out this tangle, but his marital 
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troubles still continue and are of a more or less serious nature. The 
accusei further sliated that on the night before the occurrences 11hich 
.i'orm the basis for charges in this case he did not. sleep all night and 
felt miserable and unable to go on duty the next morning. He had a 
few drinks and thm decided to get some air and sane food and return to 
the hospital. 

As to the accident he stated that when he first saw the· truck he 
did not. realize it was parked until it was too late. He swerved his car 
to minimize the impact. His head struck the top of the car and he re­
Jl18lllbered no more until he was standing en the road. He was dazed and 
ccnfused and unable to get. himself together when he was taken to the 
station. · 

H$ stated that he realized that his actions were reprehensible and 
Yi.shed to make amends, for he felt keenly his duty to his country-. For 
almost three years he had given his best professional services and de­
sired to coli.inue, expressing the hope that when his country no longer 
needed him he might return to civilian life and endeavor to reestablish · 
his.family and professional practice. 

I 

4. The defense moved that Charge I and its Specification be stricken 
on the ground that the Specification did oot allege that the accU8ed was 
"grossly drunk and ccnspicuously disorderly in a public place"; that 
alleging mere~ drunk and "disorderly on a public street while in uniform 
was insu:fficient pleading um.er Article of War 95. That article states 
thats 

•Any officer or cadet who is convicted of conduct unbe­
caning an officer and a gentleman shall be dismissed from the 
service. 11 

It 1s true that it has been held that drunkenness must be gross and 
disorderliness must be conspicuous to meet the requit'ements of' Article of 
War 9S. _But theee thi~s are matters of proof rather than pleading. 

. There is nothing in Article of War 95 "Which mentions "gross• conduct 
or "conspicuous conduct•.· Whether proof is sufficient to sustain a find­
ing under this Article depends on the circumstances or each case. So 
long as the Specification clearly alleges enough to "fairly apprise the 
accused or the offense intended to be charged• it is sufficient (MCM, 1928, 
par. 71£). In any event the reviewing authority reduced the finding o! 
guilty unde.. Article of l,ar 95 to the lesser included offense under Article 
of' War 96. That being dr.mk and disorderly in uniform on a public street 
is, for _an Army officer, an offense um.er Article of War 96 there can be no 
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doubt (Brandt, d,I 253339 - Patriquin, CM 246607 - Brown, CM 248096). 
The fact that a Spec:ifioation is laid under the wrong Article of War is 
immaterial (nig. Ops. JAG 1912-40, par. 394(2)). In CM 241045, Cleaver, 
the accused was· charged under Article of War 93. The court f 01,Uld him 
guilty under Article. of War 95. The Board of Review in that case never­
theless. held the record or trial legally sufficient to support; only a 
violation of Article of War 96. 

' Defense counsel in support of the motion to strike strongly con­
tended that merely because the Specification was in the very language of 
model Specification No. 115, AppendiX 4, Manual for Courts-Martial, 
1928, was of no significance. He argued that the appendices to the Manual 
for Courts-Martial form no part thereof, and that a f'o:nn may appear 
therein and nevertheless not be sufficient in law for the purpose intended. 

Article of War 38 confers upon the president the power to prescribe 
the procedure and modes of proof in cases before courts-martial and cer­
tain oth~ military tribunals. In the exercise of the power so delegated, 
the President by Executive Order No. 4773, prescribed the Manual for · ' 

···· · Courts-Martial and directed that it be published for the govermient of all 
concerned, effective 1 April 1928. following the main body of the Manual 

, are published 11 appendices. Numerous references to these appendices . 
·- appear on many pages of the body of the Manual. The· language on these 

-pages in some instances would lack meaning, without the appendix to which 
reference ifi' made. Whenever a change ha~ been made in the Manual for 
Courts-Martial, it.has been accomplished by an Eicecutive Order signed by 
the President. If the appendices were not part of the Manual,. and were 
only accanpanying material and not binding upon the service, as all will 
concede the main bod;y of the Manual to be, then ,it wou1d sciem unnecessary · 
to invoke the President's authority to make changes in the appendices. 
However, when en 31 March 1943, Appendices 4 and 10 were modified, the 
change was. accomplished by Executive Order_ No. 9324, signed by the Presi­
dent. It wc:uld appear to follo,r that the .appendices are to be regarded 
as integral plrts of the Manual for Ccurt:,s-llartial, ·and are as binding 
upon the service as though inco11>orated in the main body thereof instead 
of beirg subjoined thereto for convenience in arrangement. 

As to the charge of operati?' € a mot or vehicle while drunk t,he 
evide11ce is ample and not denied. A mechanic, three policemen, a police 
chief', a civilian physician and the commandi~ officer of a llilita:ry 
Police Company all testified that they had observed accused at sane time 
within seve~·ttl minutes to several hours after the accident, and in the 
opinion of all these witnrJsses the accused was drunk. There is also 
testimony that from the tiJIIB of the accident until the accused Is return 
to militaiy control he had nothing to drink. Two medical officers, from a 
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sa111ple of blood taken from accused and a blood alcohol analysis made from 
the specimen, together with the clinical picture given them, gave it as 
their opinion that the accused was intoxicated at the time he was driving 
his car en a public highway, i.e., at 1100 hours on the date in question. 
The accused himself stated that be had been drinking immediately prior to 
his taking his· car out en a public highway. 

The sentence is supported by the finding of .gullty as to this Speci­
fication alone. 

There can be little doubt from the unfortunate story told, by the 
accused in his unsworn statement, that for several years. he has been 
having considerable marital trouble and that perhaps he has literally been 
"driven to drink". While these facts might be in the nature or mitiga­
tion or extenuation, they do not:, affect the question of accused's guilt. 

/ 

5. The accused is nearly 47 years old. He is matTied and has 5 
children. He is a graduate of _Davidson College where he took an A.B. 
degree, and a graduate of the University of Pennsylvania Medical School 
where he obtained an M.D. degree. He was commissioned a captain, Medical 
Corpi, AUs on 31 May 1942 and entered active duty on 1 July 1942. 

6. The court was legally constitul:.ed and had jurisdiction. of the 
subject mtter and of the perscn of accused. No errors injuriously af­
fecting the substantial rights of accused were committed during the trial. 
In the opinion of the Board or Review the record of trial is legally 
sufficient to support the findings of guilty as apprOTed by the review.:. 
ing _authority and the sentence and to warrant confirmation of the sentence• 
.Dismissal is authorized upon conviction of a violation of the 96th Ar­
ticle of War. 

__,...,.._.....o_n_L_ea_v_,....,,--_____	, Judge Advocate 

, Judge Advocate -~~ 
·6 
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SPJGV-CM 281612 	 1st Ind 

Hq ASF, JAGO, Washington 2$, D. C. 

TOa The Secretary of \'/ar 

l. Pursuant to Executiva Order No. 9S,6, dated 26 May l94S, there 

are transmitted herewith for your action the record of trial and the 

opinion· at the Board of Review in the case of Captain Elwood R. Boney 

(0-1693027), Medical Corps. · 


2. · Upon trial by general court-martial this of.f'icer was found 
guilty o.f' being drunk and disorderly in unii'orm in a public place in 
violation of Article of War 9S and driving while drunk in violation of 
Article o.f' iV'ar 96. He was sentenced to be dismissed the service. The 
reviewing authority approved aily so much of the finding of guilty of 
Charge I and the Specification thereof as involves a finding of guilty 
of the 96th Article· of War, approved the sentence and forwarded the 
record of trial for acticn under Article of \"far 48. 

J. The accused had been worrying all night over marital trrubles 
. arid on 	arising on the morning o.f' ·s May 1945, took some drinks and drove 
his car on to a public highway- in Highland Park, Illinois, not far from 
hi• station at Fort Sheridan. He ran into a parked truck. When the 
local police arrived en. the scene, the accused appeared with his clothes 
badly disa?Tanged and, in their opinion, very drunk. His intoxication 
was testified to by a militaey police lieutenant, the local chief' of 
police and others. · 

,A more complete summary of the evidence may be found in the opinion 

o.f' the Boo.rd of Review, llhi.ch is of the opinion that the record of trial 

is legally sufficient to support the findings as. approved by the review­

ing authority and the sentence and to warrant confirmation thereof. I 

concur in that opinion. 


Under all the circumstances o.f' the case,. I believe the best interests 
of justice would be served if the sentence be confirmed but· the. execu­
tion th,reof suspended during good behavior. I therefore so recommend. 

~ 

4. Inclosed is a fonn of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

~.--....·-­
2 Incle 


l Rec of Trial Major General 

2 · Form of Action The Judge Advocate General 


( Sentence confirmed bat execution l\18Ptnded. QC)I) 366, 2S ~ 1945) • 

MIRON C•. CRAMER 

. 

1 
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WAR DEPARTMENT 
. Anny Service Forces 

In the O!fice o! 'lbe Judge Advocate General 
Washington., D. C. 

' 
SPJGH-cll 281669. 

. 1 3 JUL 1945 
U !l I .T E D S ~ .l T E S ·A.RMI AIR FORCF.S ~ WEST.ERN,TECHNICAL TRAINING CCJ.OrlND 

v. } 
) Trial by O~C.M., convened at 

Second Lieutenant Ill\N C. ) Lowry Field, Denver, Colorado, 
MIOOETT, JR. (0-785857}, ) l June 1945. Dismissal and 
.lir Corps. } total for.fei tures. 

OPINION ot the BOA.EID OF REVIEW 
TAPPI, GAMBRELL and TREVETHAN, Judge Advocates 

· l. 'lbe Board ot Review has examined the Ncord ·of. trial in the 

case ot the oft19er named above and submits this, its opinion, to 1'he 

Judge Advocate General. 


2. 'lbe accused was tried upon the following Charges and Specif'i ­
cations t 

CHAIDE I I Violation ot the 95th Article of war. 

Specification: In that Second Lieutenant Dan c. Midgett, Jr., 
Air Corps, .lir Corps Unassigned, attached Squadron T, 
3705th Amr:, Air Forces Base Unit (Technical School}, · 
having been ~ placed in arrest at Lowry Field, Denver, 
Colorado on or about 19 :May 1945, did, at Lowry Field, 
Denver, Colorado on or about 22 May 1945 bNak his said 
arrest before he was aet at libe~ty by proper authority. 

CHAIDE II a Violation o! the 96th Article ot War. 

(Finding ot not guilty}. 


Speci!ioation1 (Finding ot not guil~y). 
-

He pleaded guilty to the Specification ot Charge I except the words,. 
"placed in arrest at" and "arrest" substituting there.for, Nspectiveq, 

~:the words "Nstricted to the liJ:nits of" and "~striction", not guilty 
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to the excepted words, but guilty to the substituted words. He ple~d 
not gullty to Charge I but guilty of'. a violation of' the 96th Article of 
War. He pleaded not guilty to Charge II and its Specification. He was 
.tound guilty of' the Specification ot Charge I except the words •placed 
in arrest at" and •arrest", substituting therefor, respective'.cy", the 
words 11rest.ricted to the limits o.t" and •restriction", and. guilty o.t 
the substituted words. He ns f'ound not guilty o.t the ucepted words 
and· of Charge rbut guilty o.t a violation of' the 96th Article of' War, 
and not guilty o:t Charge II and its Specification. Evidence was intro­
duced of' a previous conviction by a general court-mar~al on 19 May 1945 
of' violationa of' Article of' War 96 tor being "Disorder~ in a· taxi-cab 
on 22 April·l945" and f'or being "Drunk and Disorder~ at 1464 Uari?n St. 
Denver, Colo1'8do on 11 l4ay 1945• tor llhich of.tenses he ,.as sentenced to 
a reprimand, one month restriction to his post, and a forfeiture of' his 
-pay of $50 per month tor 12 months which sentence ,ras approved 23 May 1945. 
In the instant case he •s sentenced to be dismissed the service and to 
forfeit all pay and allowances due or to becane due. The reviewing au­

, 	thority approved the sentence and forwarded the record ot trial tor 
action under Article ot war 48. 

. 3. ·The evidence tor the prosecution in support, of' the findings of' 

guilty ma.y be summarized as followsz 


. On 19 May 1945 Major Joseph R. Johnston, the Post Judge Advocate 
at Lowry Field, Denver, Colorado, in accordance with instructions given 
him by Colonel Patrick, the Canmanding Officer, verba~,"told the accused 
at Major Johnston's office that he, the accusei, ,ras still under arrest 
but that the te:nns of' his arrest wre changed to a restriction to the 
post. He warned the accused ot the consequences of breaching the re­
striction and handed to him a letter confirming the change which was 
admitted in evidence without objection and read, in tact, as follows 
(R. 12-lJJ Pros. Ex. A): 

•1. You have heretofore been placed in arrest pend­
ing the hearing or court martial charges against you. You 
have been tried, convicted, sentenced ta one (l) month re­
striction, together with other punishment given you. You 
are hereby advised that your arrest status is changed so 
that you are restricted to the limits of Lowry Field. 

•2. You will acknowledge receipt or this communication 
by first indorsement. 

BI ORDER OF COLONEL PATRICK a 
/s/ Donald w. :Runquist 
. DONALD W. mN~IST 

captain, .A.ir Corps, 
Adjutant.• 

The accused aclmowledgsi receipt or the letter by indorsement thereto 

2 
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(R. lJ,; Pros. Ex. A). Major Johnston explained to the accused that he 
was s~ll under arrest although the sentence imposed that day by a 
courtr-martial or one month's restriction was not in effect at that' 
time as it had not as yet been approved by the reviewing authority (R. 14). 

. On 22 May 1945 about lO p.m. the accused left Lowry Field and went 
to •town11 with another officer where they remained for at least several 
hours (R. 15-16). . · , ' . 

4. The accused having been advised concerning his rights elected 
to testi.ty under oath. Wit.h reference to the charge of which he was 
tound guilty he testified that he was "tried" on 19 May 1945 and sen­
tenced to be reprimanded, restricted to the limits of the post for one 
month, and to forrei t $50 of his pay for twelve months. Previous to · 
the trial he had been in arrest in quarters. After his sentence 118& 

announced he requested that he be permit'kd to "start ray restriction 
right then." As a result he went to Major Johnston's office and waited 
for a letter to be written changing the restrictions of his arrest 
(R. 18). The letter was written and handed to him· without explanation.
He thought tiiat it meant that he 118S restricted to the limits of the 

• 	 post starting at that time (R. 19-20). He left the post on 22 May 1945 
to see his "girl~ because he thought that she was pregnant and he in­
tended to make arrangements to marry her. He thought this was a suffi ­
cient'.cy important reason for breaking the restriction. When he arrived 
at her house a90ut 10 o'clock that-evening she "found out she wasn't 
pregnant and we decided to" postpone plans for the marriage until after 
his restriction had expired (R. 20). · 

5. The accused's plea of gu.tlty to the Specification ~f Charge I 
admits all of the elements of the offense charged. No~.tnstanding the 
plea the evidence introduced· by the prosecution and the testimony of 
the accused clearzy established that the Accused was in arrest in 
quarters pending a trial by cour~artial 'Which took place on 19 May 
1945 and resulted in a conviction and there was imposed upon the accused 
a sentence which included a restriction to the post of one month. The 
accused, believing that his sentence or restriction could not be exe­
cuted Ulltil it ns approved by the reviewing authority and desiring to 
conmence the serving of that part of his sentence inunediate'.cy requested 
that the restriction be :unposed upon him forthwith. As a result of his 
request the commanding officer of the post on 19 May 1945 issued an 
order, prepared under the direction of the Post Jud:.:,e Advocate, re­
stricting the accused to the limits of the post. The order was delivered 
to the accused. He acknowledged receipt of the order and understood 
that he i'l8s thereby official:cy restricted to the post for one month 
canmencing that day in canpliance with the order of the court. 

It was shown that the order was issued by the conuanding officer 

of Lowry Field, where the accused was stationed - the only person .who 
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had the legal authority to place the accused in arrest (1£14, 1928, par. 
20, p. 14). On 22 Jfiay 1945 while the restriction was still in tull force 
and effect the accused deliberately broke the restriction by leaving the 
limits of his post. The excuse that he gave did not constitute a legal 
defense. The record therefore amply supports the finding ot guilty ot 
the Specif'ication ot Charge I. The court in its discretion could, as 
it did, find the accused not guilty or breach ot arrest in violation or 
Article of War 95 but guilty ot breach or restriction in violation or 
Article of War 96 since the latter offense is a lesser included offense 
or the one charged (CM 271594, fr1tghard, 4 Bull. JAG 11). However, no 
greater punishment tban that authorized by Article or War 95 may be legally 
imposed since an accused may not be round guilty, by exceptions and 
aubstitutions, ot a more serious offense than the one charged nor may a 
greater punishment be impoeed than the maximum authorized by the offense 
charged (CM 224286, Hightower, l Bull. J.AG,215). Accordingly, only so 
much or the sentence here imposed as involves dismissal is legal. 

6. 'far Department records show the accused to be 2<>½ rears or age, 
aingle, and a high school graduate. He Yas inducted into the service on 
20 lfay 194.3 "-.::.l upon completion ot bis training as a pilot on 8 September 
1944 was commissioned a second lieutenant, Army of the United States. On 
14·December 1944 he was restricted to his post tor 7 days as punishment 
under Article ot War 104 tor being absent !rom class without authority 
and sleeping oft the post 1n violation ot the rules and regU1ations of 
the Pre-Flight Engineer School he was attending at Amarillo, Texas. On 
19 Jlay 1945 be pleaded guilty to and was round guilt7 or being -diaorderl.7 
in uniform in violation ot Article ot Wa~ 96 and sentenced to be re:pri­
manded; to be restricted to his post for one month, and to forfeit 150 ot 
hie pay per month tor 12 months. 

7. The· eourt waa legally constituted and had jurisdiction of the 
accused and the offense. No errors injuriously affecting the substantial 
righte of' the aceuaed were committed puring the trial. In the opinion 
ot the Board ot Bevin the record of' trial is legal.l.7 sufficient to aup­
port the findings of guilty and only so much or the eentence as involves 
dismissal and legally su!'f'icient to warrant conf'irm&tion or the sentence 
to dismissal. Dismissal ia authorized upon conviction of a violation of 
Article of' War 96. 

;:i:;~.~,. Cl'. ;1/, ~t1{' l\Mlge Advocate 

____Qn_·.._Lffve..._______,, .Judge Advocate .......... 

, . Judge Advocate 
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SFJGH-CM 281669 1st Ind .. '.~f\ ~ r otf#t,,:·c. {)i..,.,:-(.. '_ ' •. ·,Hq A.SF, JAGO, Washington 25, D. 

TO: The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, ,1945, 
there are transmitted herewith tor your action the.record or trial 
and the opinion or the Board or Review in the case or Second Lieu­
tenant Dan c. Midgett, Jr. (0-785857), Air Corps. 

2. Upon trial by general court-m.rtial this officer, charged 
with breach or arrest in violation of Article or War 95, pleaded 
guilty tomd was found guilty or the lesser included otfense of 
breach or restriction in violation or Article of War 96. He was 
sentenced to dismissal and total forfeitures. The reviewing authorit7 
approved the sentence and forwarded the record of trial tor action 
under Article or War 48. 

,3. A summary or the evidence may be found in the accompanying 
opinion or the Board ot Review. The Board is or the opinion that the 
record of trial is legally sufficient to support the findings or guilty 
and only so much or the sentence as involves dismissal and legally 'suf­
ficient to warrant confirmation of the sentence to dismissal. I concur 
in that opinion. On 19 J.la7 1945, accused was convicted of beiag disorderly 
in uniform on 22 April 1945 and of being drunk and disorderly on 11 Mal" 
1945. He was sentenced to be reprimanded, to be restricted to the limits 
ot his post, and to forfeit $50 or his pay per month for 12 110nths. Prior 
to thia general court-martial trial of 19 ll.ay 1945, accw.Jd bad been in a 
status or arrest in quarters pending the trial. On the same day that he 
was convicted, and after the result. had been announced, the commanding ot• 
ficer of the station where he was in arrest issued a written order to ac­
cused changing his former arrest in quarters status to one ot restriction 
to the limits of the post. This new order was delivered to accused who 
acknowledged receipt or it. Nevertheless, three days later, while the 
post commander's restriction order was still in effect, accused deliberatel7 
breached his restriction b7 going to a nearby town·•here he became in­
volved in an incident which resulted in the detection of his violation 
of the restriction order. . . 

On 14 December 1944 accused was restricted to his post tor 
seven da78 as punishment under Article or War 104 for being absent from 
class without authority and sleeping oft the post in violation of the 
rules and regulations ot the Pre-Flight Engineer School he was then 
attending at Amarillo, Texas. On 19 Ma7 1945 he pleaded guilt1 to, and 
was tound guiltl" of, being disorderly in uniform in violation of Article 
ot liar 96 and was sentenced to be reprimanded, to be restricted to his 
post tor one month and to forfeit $50 ot his pay per month for 12 months. 
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In yiew ot the foregoing I recommend that only' so much ot 
the sentence aa involves dismissal be confirmed and carried into 
execution. 

4. Inclosed is a form ot acti_on designed to carr;y the above 
recommendation into effect, should such recommendation meet with 
your approval. 

2 Incls KIRON C. CRAMER 
l. Record ot trial Major General 
2. Form ot action The Judge Advocate General 

I 

( Only so much of sentence as involves dismissal is confirmed. 
GCMO 3961 10 Aug 1945) • . 

6 
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WAR DEPARTMENT 
Army Service Forces 


In the Office of The Judge Advocate General. 

Washington, D. C. 


SPJGH-CM 281684 
2 7 JUN 1945 

UNITED S·TATES ) FOURTH AIR FORCE 

v. ( Trial by G.C .M., convened at 
I Private TOMMY L. D<l'INS 

(6939018), Squadron E, 
463d Army Air Forces Base 
Unit, Geiger Field, 
Washington. 

) 

~ 
) 
) 
) 

Geiger Field, Washington, 
12 May 1945. Dishonorable 
discharge and confinement 
for four (4) years. South­
western Branch, Disciplinary 
Barracks. 

Ul 

f\) '·­c:::0 .- ~ 
~ 
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? 
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HOLDING by the BOARD OF REVIEW . 
TAPPY, GA1iBRELL and TREVETHAN, Judge Advooates 

1. The record of trial in the case or the soldier named above 
has been examined by the Board or Review. 

2." ._The accused was tried upon the .following Charge and Speci­
fication:· 

CHARGE: Violation of the 61st Article o.t' War. 

Specification.a In thAt Private Tommy L. Downs, Squadron E, 
463rd Army Air Forces Base Unit, did, without proper 
leave, absent himself from his proper organization and· 

. station at Army Air ,Base, Geiger Field, Washington, 
from about 2 April 1945 tq about 6 April 1945. ­

He pleaded not guilty to and was found guilty o.t' the Charge and the 
Specification. Evidence was introduced of (a) three previous convictions 
by summary courts-martial for AWOL, (b) one previous conviction by a 
special court-martial for AWOL and (c) one previous conviction by a 

"summary court-martial for breach of restriction. In the present case 
he was sentenced to dishonorable discharge, total forfeitures and con­
finement at hard labor for four (4) years. The reviewing authority 
approved the sentence, designated the Southwestern Branch, United States 
Disciplinary Barracks, Camp Haan, California, as the place of confine­
ment and forwarded the record of trial for action under Article of War 
50½. 

J. The record of trial shows that the court convened for the 
purpose of trying the·accused at Geiger Field, Washington, on 12 May 1945. 
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At the opening of the trial.the regularly appointed defense counsel 
statei_ to the court that the accused had requested him "immediately 
before this trial" to secure special counsel for the accused. He. 
thereupon made a motion.for a continuance "until such time as this 
specially requested counsel can be obtained for the accused." The 

.entire portion of the record of tria~ dealin~ with this motion, in­
cluding .the ruling or··the court denying the motion, is set out on 
page .3,· as follows, . . . . 

"DEFENSEs The accused requested the regularly appointed 
defense counsel immediately before this trial to secure 
special counsel for him, and the defense counsel inoves 

· · that the court adjourn until such time as this specially 
requested counsel can be obtained for the accused. 

PROOECUTION: · A copy of the charges was served on the ac­
cused on. 21 April 1945. It is the contention of the ­
prosecution that the accused has been allowed sufficient 
time to request special defense CO\lllsel, if he so desired.· 
The ;=~secution feels that the request just made by thA 
defense counsel is unreasonable, and therefore •e should 
proceed 'With th~ trial. Should the court desire some read• 
ings from legal authorities, I should be mol".e than happy to 
give some. · 

PRFSlDENT( Does the defense counsel desire any readings 
from legal authorities. · 

DEFENSES Paragraph 45 of the Manual for Courts•Martial, 1928, 
deals with individual counsel for the accused, and it states 

· that it is normally ~llowed to the accused. That is the basis 
for the motion wh;ch the defense counsel has just made. 

PROOECUT~ON: The prosecution admits that it is normally 
allowed to the accused, however it is also normal practice 
for the accused, upon being served with the charges, to 
select hi~ defense counsel ·then if' the regularly appointed 
defense counsel is not desired, and the prosecution feels 
'that since this accused has been served since 21 April 1945, 
he has.had ample time to make such request. 

PRESIDENT: The motion is denied on the gi>Ound that ample op-. 
portunity has been given the accused to .Prepare his defense 
and introduce special defense counsel, if he so desired•. 
Consequently, the regularly appointed defense counsel and 
assistant defense counsel will serve." · 

4. Upon a trial by a general court-martial the accused has a 
statutory right to be represented by counsel ·or his own selection. 
Article of Viar 17 provides, in part, as .follows: 

2 
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"***The accused shall have the right to be represented 
in his defense before the court by counsel,of his own 
selection, civil counsel if.he so provides, or military 
if such counsel be reasonably available, otherwise by the 
defense counsel duly appointed for the court pursuant to 
Article 11." ' 

. 	Further, the Manual for Courts-Martial, 1928, specifically provides 
that the.regularly appointed defense counsel will inform the accused 
"of his rights as to counsel, and will render the accused any desired 
assistance in securing and in consulting counsel of his own selection" 
(par. 4312). · . 

There is nq showing in the instant case that the regularly 
appointed defense counsel ever inf;'ormed the accused that the latter 
was entitled to be-represented by counsel of his own selection. The 
length of time elapsing between the date charges are served upon an 
accused.and the date of the trial - 21 days in the present case - is 
meaningless if the accused is unaware of his rights to special counsel. 
Dilatory c - .~..:..1.ct may not be attributed to an accused who has no knowl­
edge of his rights. The case of CM 231539, Casarella, 18B.R. 241, is 
not determinative of the questions here involved for in that case while 
in the guardhouse awaiting trial accused had been advised of his right 
to special counsel and free long distance telephone service had been 
offered to assist him in obtaining such counsel. No such facts appear 
in the record in the instant case. . 

In CM 245664, Schuman, 29 B.R. 225, 232, the Board of Review 
declared: 

11The right to prepare for trial is fundamental. To 
deny this right is to deny a fair trial. Article of Vlar·. 
70 provides 'In time of peace no person shall against his 
objection be brought to trial before a general court-martial 
within a period of five days subsequent to the service of 
charges upon him.' This does not mean that during war an 
accused inay be deprived of the right to prepare his defense. 
It means rather that, during war, he may be tried as. soon, 
after service of charges, as he has had a reasonable time 
to advise with counsel and prepare his defense. Such period 
will of course, vary with the facts and circumstances in­
volved in c.,ach particular case." 

To the same effect were the decisions of the Board of Review 
in CM 231119, Lockwood, 18 B.R. 139; and CM 236323, McClaig, 22 B.R. 379. 

The Supreme Court of the United States in Powell v. Alabama, 
287 U.S. 45, 59, stated: 

3 
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11* **The prompt disposition of criminal cases is to be 
commended and encouraged. But ,in reaching that result a 
defendant, charged with a serious crime, must not be 
stripped of his right to have sufficie~t time to advise with 
counsel and.prepare his defense." 

Again, in Avery v. Alabama, ,308 U.S. 446, the United States 
Supreme Court said 

"But the denial of opportunity for appointed counsel 

to confer, to consult with the accused and to prepare his 

defense, could convert the appointment of counsel into a 

sham and nothing more than a formal compliance with the 

Constitution's requirement that an apcused be given the 

assistance of counsel. The Constitution's guarantee of 

assistance of counsel cannot be satisfied by mere formal 

appointment." 


Prima facie, a seasonable motion for a continuance, for the 
purpose of securing special counsel, must be granted. To justify a 
denial of such a motion there must be a showing of facts or circum­
stances tending to establish that the motion was not reasonably made. 
Here the only fact shown in opposition to the motion is the fact that 
the charges were served upon the accused 21 days before the date of 
the trial. That fact, standing alone, is not sufficient in the face 
of a total absence of any showing that accused was even aware, at any 
time prior to the date of.the trial, that he had the right to select 
special counsel to represent him. It is to be noted, also, in. this 
connection that the charge sheet reveals that accused was confined in 
the Base Guardhouse, at Geiger Field, on 6 April 1945. Preoumably 
his confinement continued until the date of his trial. Such status 
would necessarily affect his ability to get in communication with and 
retain desired individual counsel, either in some nearby city or in 
his home or other distant community. 

It may also be noted that there is nothing in the record 
to suggest that the accused or his organization was about to be 
transferred to any other place or station. Nor is any other fact or 
circumstance urged by the prosecution as a reason for shortening, in 
this case, what otherwise might be considered a reasonable allotment 
of time for the securing of special counsel and the preparation of 
the defense's case. 

It is unnecessary to speculate upon what additional materials, 
pertaining either to the facts or to the law, may have been acquired for 
use in defending the accused had the requested continuance been granted. 
To so speculate would be to enter the field of conjecture. The Board of 
Review is of the opinion that, under the circumstances of this case, the 

4 
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failure of the court to grant the requested continuance was an abuse of 
its discretion, which injuriously affected the substantial rights of the 
accused. As·was said in CM 126651, Har.;er, "The question of a continuance 
is one for the sound discretion of the court. · It is believed, however, 
that when it is apparent from the record that the court has abused its 
discretion, the conviction should be held illegal." 

5~ For the reasons indicated, the Board of Review holds the record 
of trial l,'lgally insufficient to support thA f1rv'li!1!'.'.e r,f .m1i1ty ~nd the 
sentence. 

~-- ,?/...:l.a-fe , Judge Advocate 

lJ 'Un r 1 /4- l ., -?, R&<{, Judge Advocate 

~--· , Judge Advocate 

5 
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SPJGH-Ct1 281684 1st Ind 

JUN 2~ 1945 
Hq ASF, JAGO, Washington 25, D. C. 

TO: Commanding General, Fourth Air Force, San Francisco, California. 

1. In the case of Private Tommy L. Downs (6939018), Squadron E, 
463d Arrrry Air Forces Base Unit, Geiger Field, Washington, attention·is 
invited to the foregoing holding by the Board of Review that the record 
of trial is not legally sufficient to support the findings of guilty 
and the sentence, which holding is hereby approve.a. For the reasons 
stated in-the holding by the Board of Review I recommend that the find~ 
ings of guilty and the sentence be vacated. 

_ 2_. Under the provisions of Article of War· 50-}, the record of 
trial is transmitted for vacation of the sentence in accordance with 
the foregoing holding and for a rehearing or such ct.her action as you 
may deem proper. · ' 

3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this ind0~::ment. For convenience of reference, ·please place the file 
number of the record in brackets·at the end of the published order, as 
follows: 

(CM 281684). 

Q... ~-·-- ­

1 Incl MYRON O.' CRAMER 

Record of trial Major General 


The Judge Advocate General 
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1¥.A.R DEPARTMENT 
(211)"Arm:, SerTice Force• 

In the Office of The Judge A.dvoct.te General 
Wuhington, D. c • 

. SPJ'G!'. • CU: ~1713 

2 2 JUil 1945 
u NIT ED s'r .A.TE s ) 

) 
FOURTH SERVICE COMM.All) 

ARMY SERVICE roRCES 

~ 

v. 
. 

) 
) Trit.1 by G.C.M., convened t.t 

Privt.te fil..Mtli SMITH (7086209), ) Camp Shelby, Missiaaippi, 28 
Compan:y A, Second Training. 
Group, Army Service Forcea 
Trt.ining Center (Ord), Miu­
issippi Ordnance Pla.nt, FJ.ort., 
Miuiuipp1. 

) 
) 
) 
) 
) 

and 29 May 1945. Dishonora.ble 
disch&rge,a.nd confinement for 
life. Penitentie.ry. 

------------------..---------· 
REVIIM by the BOA.RD OF REVIEW 

!.,YON, HEPBtllUl and MOYSE, Judge Advocate,. 

----------------------~-----­
1: The Boa.rd of Revift' ha.a examined the record of trial in· the cue 

of the soldier named above. 

2. The a.ccused wu tried upon the following Charge and Specificatiom 1 
. . ,, 

CHARGE• Violation of 1ne 92nd Article of War. 

Specif!cation 11 In tha. t Private El.mer Smith, Compan_y A, . Secom 
Training Group, A:rrrry Service Foroea Training Center (.Ord), 
Missias1pp1 Ordnance Plant, Flora, :W.sa1as1ppi, did at 
M1sais1ippi ordnance Plant, Flora., Y111isaippi, on or about 
6 April 1945, forcibly am feloniousl:y, a.ga1nlt her will, have 
carnal knowledge of Private Agnes A. Buresh. 

Specification 21 In that J;>rivate Elmer Smith,•••, did, at 
Mississippi Ordnance Plant, Flori., .Miuissippi, on or a.bout 
6 April 1945, wrongfully a.nd feloniously aid and abet Private 
Joe Gonzales in foroibly am t'eloniously, age.inst her will, 
having carnal knowledge of Private Agnes A. Buresh. 

\ 

He pleaded not guilty to and was found guilty of the Charge and both of its 
Specifications. Evidenoe waa introduced of one previous conviction by a 
special court-martial for absence without leave from 8 January to 8 February 
19~5, in violation of Article of War 61, tor which he was aentenoed to con­
finement for two months and forfeiture of $18 of his pay per month for two 
months. In the instant case he was sentenced to be dishonorably discharged 
the servioe, to forfeit all pay and a.llowanoea due or to become due, &nd ·to 
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be oonfined at hard la.bor ror the tenn of hi• natural lite. The reviewing . 
authority approved the sentence. designated the United States Penitentiary.· 
Atlanta. Georgia.. as the place of oonf'inement. and forwarded the reoord of · ' 
trial for action under Article of Wa.r-SO-t., · 

3. Smmna.ey o~ evidence. 
- . 

a. For the prosecution. 

At the time or the commission or -the oi'i'enaea with which accused 

ia oha.rged and at the time of trit.l. he wa.a a private in the thited Sta.tea 

~ (R. s. Pros. Ex. J). On the evening or 6 April 1945. Private Agnes .A..· 

Buresh. Women's A.rm:, Corps. 31 years or. age, waa at the libra.ey or the 

W.ssisaippi Ordnarloe Plant. nora. W.ssissippi. where she was stationed 

(R. 8.9.10). The library was.located in a room "inside or the Servtoe·Club" 

and when the libra.ey olosed at 10&00 p.m. Private Buresh went across to the 

danoe floor of the Service Club where she met the accused. Private Joe 

Gonzales. a.nd Privat& A.nthoey J. Winoelowioz (R. 10. 11). Private Buresh 

had known the accused, Gonzales a.nd Winoelowioz since about Ootober, 1944, 

but did not i..d.,e e.n appointment to meet aey of them on this particular 

evening (R. 9,10). Wincelowioz told Private Buresh that they (Wincelowioz 

and accused) had some beer outside or the Service Club a.t their car~ am 

asked Private Buresh to go out and have a drink (R. 10). At first Private 

Buresh refused. but upon insistence went ~utside and drank a bottle or beer 

with them (R. 10.11). ill or the parties. then returned to the Service Club 

where .Private Buresh introduced a.caused to a friend of hers. Private 

Geraldine Devine (R. 11.77). Private Buresh danoed with Gonzalea (R. 11), 

and af'ter the dance was over at llaOO p.m. the accused, Gonzalea aDd 

Wincelowicz offered to take Private Buresh to her barracks wbichwa.a a dis• 

te.noe or about five blocks from the Service Club (R.' 12). She accepted the · 

offer and got intg the ca.r with accused and the other two men. sitting in 


. the front seat between accused. who was driving, a.nd \finoelowicz. Gonzalea 
occupied the rear seat (R. 12)• .After leaving the Sei::nce Club. the accused, 
instead or driving to Private Buresh•s barracks. drove to the •NCo" Club, 
where one of the men got out and obtained some more beer_ (R. 12,13). Private 
Buresh drank part of a. bottle or beer there and was telling the accused and 

·the others 0 over and over" to take her home as she would be late for bed 
check (R. 13). Despite Private Buresh'a entreaties to take her.home, the 
accused drove the oar to the motor pool. where it was found that some men 
were working, and then aoross a field to the edge of a wooded'pla.ce (R. 14, 
15). Accused and Wincelowioz then got out .or the front seat. and Private 
Buresh jumped out of the car and "started running toward the WAC Detachment• 
(R. 16 ). Accused a.nd Gonzalea caught Priva.te Buresh aDd accused stated to 

her. "If you know what's good tor you, you had better get back in the oar• 

(R. 16). Private Buresh was very "frightened.'' and the two men put her in 
the back seat of the ce.r (R. 17). After she was baok in the oar, one of tbs 
men started the oar a.nd drove d<>W11 a ba.nk into som.; JIU.ld, where the automobile 
"got stuck;." (R •. 17). Gonzales let:t to walk ba.ok up to the motor pool. to get · 
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a. wrecker {R. 17). Aocused then "pulled over tows.rd me and I jumped out 
of the oar. Before I could start running they both grabbed me and forced 
me ba.ok into the car 8.Ild laid me down with my· hea.d to the left aide" (R. 
18 ). Private Buresh started "screaming" and Winoelowioz hit her on the 
left jaw. Accused and Winoelowicz were holding her hands and feet (R. 18). 
Accused then out her "panties" out from between her legs (R. 18 ). She con­
tinued to scream and ea.oh time she screamed Winoelowioz hit her in the taoe 
(R. 18). Winoelowioz then stuffed her mouth with rags P..n:i "gagged" her with 
a han.::'.~.:~ )hbf' (R. lo,19). While filc.:ielowi.J:.r. oontintw;; -.o hold her a.caused 
"started pu1.ting his priva.te pa.rt into my womb" (R.· 19). About that time, 
Gonzales came back a.nd aaid th.at somebody we.a coming (R. 19 ). "Both of 
the boys · jumped out of the oar and I quickly jumped up and got out and ran" 
(R. 19). While Private Buresh we.s running Gonzales caught her and pulled 
her over to some trees on the left side of the field. The other two boys 
were there and accused threw·her to the ground and held her (R. 20). 
Yihile she was being held on the ground by accused and ffl.noelowioz, Gonzales 
got on top ot·her but did not effect a penetration (R. 21). Private Buresh 
testified, "I was struggling and pr,aying and every time I let out a sores..m. 
they hit me·over the fa.oe &nd held their hands ov~r my mouth, and had me 
pinned to the ~round and held my arms e.nd legs" (R. 21). M soon a.a 
Gonzales got ofi' of her the accused got on top of her, Gonzalea and 
Winoelowioz holding her at the time {R. 22 ). Aoo U1ed effected a penetra­
tion (R. 22), and as soon a.s accused got off, Winoelowioz then got on top 
or her (R. 22). "Ninoelowioz did not penetrate her (R. 23). A.f'ter Winoelowioz 
got off of her Gonzales got on her again. "The other two boys ha.d. gone, 11 

but P~vate Buresh testified, "I ws.s terribly tired and weak" and could not 
get Gonzales off of her (R. 23). Gonzales at this time penetrated her and 
had.. interoour_se with her {R. 23). Buresh then went back to her barracks 
(R. 24), a.nd. noted that her mouth and jaw were bruised and bloodyJ a man's 
handlcerohie.f was tied around her neokJ her skirt and blouse were ·muddyJ her 
alip and panties were bloody, and the strap on her panties that went between 
her legs we.a out clear across (R. 26,27). She was bleeding from her vagina 
at the time (R. 28 ). Pictures of Private Buresh ta.ken the next day were in­
troduced, showing the bruises and scratches {R. 70, Ex. EJ R. 71, Exs. F, 
and G; R. 72, Exs. Hand I). The clothes that she was wearing at the time 
of this offense were introduced as follOW'sa Blouse (R. 99, Ex. B), skirt 
(R. 99, :c:x. C), and slip (R. 99, t:x. D). The next morning Private Buresh 
told. two of her friends about this oocurrenoe {R. 33, 78, 79) ·and the ms.tter 
was reported to her commanding officer (R. 33,67,79). Prive.ts Buresh ua.s 
physically examined by Captain John R. West, Chief of Surgioa.l Service at 
Flora, Mississippi, on 7 April 1945, who found the .following a~norma.lt~1s1 

"••• abrasions and contusions of her lower lip, right side o1' 
face and chin, left upper arm, right hip and right thigh•. 
She also had scratch marks on both shoulders, both legs, knees 
and thighs. She ha.d oontus~ons a.ni abra.sions or the external 
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genitals, abrasions and lacerations, recent, of the hymenal 
ring." (R. 81,82). 

Witness also testified, "I ma.de no-\;e that the vaginal canal was virginal 
in type and the 'Vllginal contents were negative for spermatozoa." (R. 82). 
Lieutenant Charles R. Ireland, Laboratory Officer at flora, Mississippi, 
testif'ied that there was blood on Private Buresh's slip (R. 94, Ex. D), 
a.nd that there was spermatozoa on her skirt (R. 9~, Ex. B). Accused ma.de 
a statement to the investigating officer (R. 10~, Ex. J), the substance 
of which is substantially the same as his teatimony on the sta.nd summarized 
below. A map was introduced c;howing the location of all of the buildings 
and terrain testified to by the witnesaes (R. 6, Ex.· A). 

b. For the defense. 

Sergeant Bernard J. Finklestein testified substantially aa follows 1 
On the eveniD{; of Friday, 6 April 1945, he was shop foreman of the night 
maintenance .,40..ip at Mississippi Ordnance Plant {R. 175), a.nd was on duty 
that night at the motor pool (R. 177). At approximately 12130 a.m. Saturday 
he found an enlisted man starting a wrecker in the motor pool (R. 178). 
The witness would not let him have the wrecker because he did not have a trip 
ticket, but told the man that he (Sgt. Finklestein) would t!l,ke the wrecker 
and go out a.nd tow in the vehicle that was stuck (R. 178). While the ser­
geant was ''warming up" the wrecker, the enlisted man left, going across the 
field (R. 178,179). 'l'he sergeant took the wrecker and drove around tho 
roads surrounding the field, looking for the vehicle that was stuck. Not 
finding it, he drove out on the field as fe..r a.s the bandstand and shined 
his spotlight around the field. ne then returned to the motor pool (R. 179). 
Just as he returned to the motor pool, the aooused was ta.king out the other 
wrecker (R. 179). Witness asked accused if he needed any help and aocused 
said he did not (R. 188). The sergeant testified he spent about forty-five 
minutes looking for the other vehicle (R. 184), and it was a.bout 1130 a..m. 
wnen he returnee! to the motor pool (R. 185). 

Accused elected to testify in his own behalf. His testimony under 
oath was substantially as follows I He is 23 years of age and works- as a. 
dispatcher at the motor pool, Mississippi Ordnance Plant (R. 112,113). On 
the night of 6 April 1945, after finishing his work, he took a.n Army staff 
oar and drove up to the service olub (R. 113,114). There he saw Private 
Buresh, whom he had known about eight months (R. ll~,114). At the service 
club with him were Private Bolt, Priva.te Gonzales and Private Winoelowioz 
(R. 114)~ He asked Private Buresh to have. a beer with them and she accepted 
(R. 114). After d.rinldng the beer he and Gonzales took Private Bolt home, 
leaving Private Buresh and Wincelowioz at the service olub (R. 115). When 
he and Gonzales returned·, l'rivate Buresh and Wl.noelowioz were still outside 
the service olub where he had left them (R. 115). The four of them then 
went into the service club where Gonzales danced with Private Buresh (R. 116). 
Accused was sitting on a. couch watching a. game or pool and Private Buresh 
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came over to him a?ld •,aid, n1et•s go" (R. 117). He had not said a.eything, 
to her about taking her home at the time. The four of them then we.l.ked 
out to the staff car and he suggeated going to the "NCO" Club and getting 
some more beer (R. 117). At first Private Buresh refused, but they later 
drove over to the "NCO" Club where Wincelowioz gave him (aooused) .2.00 
to go :t,n and get SOJne beer (.R. 119 ). He and Gonzales "lent into the olub 
a..nd obtained the beer while Winoelowioz and Private.Bur~sh,remained outside 
in the oar (R. 119). When they returned, all four of them drank some more 
beer (R. 119). and. were talking a.bout "sex" and "Buresh' s brother' a inven­
tion" (R. 120 ). .uuring this time he (aoouaed) kissed Private Bureah 
(R. 121), and Winoelowioz had his arm around her shoulders (R. 121). Then 
he drove the oar down to the motor pool to drink the rest of the beer, but, 
observing the men working in the shop, they drove on out into the field 
next to the motor pool (R. 122) where the oar got stuck in the mud (R. 124 ). 
All four of them got out of the oar and looked at it and Gonzales left to 
get the wrecker (R. 126). He and Private Buresh and Winoelowioz then got 
into the back seat of the oar (R. 127). Neither he nor Winoelowioz forced 
her to get i".'"':(, the oar (R. 127). While they were all three sittillg in the 
back seat he "put his finger in Buresh I s vagina. and moved it baok and forthn •. 
(R. 127,128). He did not notice any blood on his finger (R. 128). He did 
not strike Private Buresh and did not see anyQne else strike her (R. 129). 
Gonzales oame back and said there wa.s a oar coming. He, Winoelowioz and 
Priva.te Buresh got out of. the oar a?ld Priva.te Buresh fell. Gonzales was 
trying to hold her up, but lost his balance and fell on top of her (R. 130). 
All four of them then walked over to a large tree and stayed there until 
the oar lights had passed (R. 130). He then left the other three a.nd 
walked up to the motor pool to get a wrecker (R. 130). He was gone about 
twenty minutes and when he returned Wincelowioz and Gonu.lea were still 
there but Private Buresh had gone (R. 131). He did not have intercourse 
with Private Buresh and did not see Gonzales or Winoelowioz attempt acy 
familiarity with her (R. 130,131). He did not out her "panties," because 
he did not have a knife a.nd she did not have on aey "pantiesff (R•. 132). 
He has served twenty-two months in the South Pacific and parti~ipe.t_ed in 
the Guadalce.na.l campaign (R. 132,133). 

4. The Manual for Courts-Martial, 1928, paragraph 148.£,, provides& 

"Rape is the unlawful carnal knowledge of a. woman by 

force and without her consent. 


"Mr.I penetration, however slight, of a woman's genitals 

is sufficient carnal knowled~, whether emission ooours or 

not. 


"'.ftle offense may be committed· on a female of a.ny age. 

"Force and want of consent are i?ldispensa.ble in rapeJ 


·but the force involved in the aot of penetration is alone 

sufficient where there is in fact no consent. 


"Mere verbal'protestations and a pretense of resistance 

are not suffioi~nt to show want of consent •••• n 
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"Proof. - (a) That the a.ooused ha.d oa.rnal knowledge of a 

oertain'l'ema.le, as alleged, ani (b) tha.t the ~twas done by 

force and without her collBent." 


Applying these principles to the ta.eta in the instant oa.ae, it 
clearly appears tha.t the a.oouaei committed rape upon Private Buresh at the· 
time and place averred in Specification 1 of the.Charge. Priva.te Bureah'a 
statement of what ooourred ia conTinoing and is corroborated by her physioa.l 
appearance after her ha?Towing experience, the condition of her genitalia, 
and the presence oi' blood on the slip and spermatozoa. on the skirt she wore 
the night tha. t she was criminally aasa.ulted. Accused's preposterous sta.te­
ment tha.t while he, a.nother enlisted man, and Private Buresh were calmly 
sitting in the oar and conversing on casual topics he inaerted his finger 
into Private Buresh's vagina. and detected no blood on hie finger indicates 
to the u.tid'aotion of the Boa.rd the alight degree of credence to which ao• 
oused'a testimony is entitled. With full realization tha.t an aoouaation 
or rape is one 11 •ea.ay to be ma.de, hard to be proved, but harder to be 
defended by .,.i.,~ ~rty aocus ed, though innocent'" (MCM, 1926, P• 165), the 
Boa.rd is of the opinion that the record of trial compels the oonolu.sion that 
accused forcibly 11.lXi feloniously against her will ha.d oarna.l knowledge of 
PriVh.te Buresh at the time and place described. 

5. The Board ot Review is of. the opinion that the record of tri&l 
supports the finding th.at accused o.ided a.Ilda.betted Private Joe Gonzales 
in the latter'• camnihion of rape upon Private Buresh. Private Gonzalea 
is shown to have been the first of the three enlisted men who attempted to 
have interoourae with Private Buresh against her will. Failing in his 
efforts, he was auooeeded by accused, who, after accomplishing his purpose 
by force, with the a1si1tance of .t'riva.te, Gonzales and Wincelowioz, left 
her prostrate on the ground ao that Private Wincelowioi might take his 
plaoe. Private Winoelowioz la.yon Private :Buresh, but did not penetrate 
her. After a fe,r minutes he got up, and immediately PriV8.te Gonzales got 
on her for the second time, and this time succeeded in having intercourse 
with her by force and against her will. She had reached a .state of exha.UI• 
tion and could not get her assailant off of her. The record, therefore, 
clearly justifies the conclusion th.at Private Gonzales actually raped Private 
Buresh. The second element of the offense which requires oonsiderati~n is 
whether or not accused aided and abetted Gonzalea in the perpetration of 
this nefarious crime. The testimony oonvinoingly aho,ra th&t for a.n hour 
or more accused and his two companions aoted in concert in their reprehensible 
coniuct towards Private Buresh. Accused sta.nds ou~ a.a the leader in the 
deliberate attempt to subject Private Buresh to the lustful desires of all 
three. It was he who drove the car at all times and it was he who refused 
to heed Private Buresh'• importunities th.at she be ta.ken to her barracks. 
When the oar oogged e1own in the field it was accu,ed who a ent Private 
Gonzales to procure a wrecker. When Private Gonzales retu~ned t.nd . 
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warned the group of the approaoh of a car, all sought to conceal th~elvea. 
Accused, although present, made no effort to interfere when Private Gonzalea 
made his first attempt to rape Private Buresh, and followed up this brutal 
assault by himself having intercourse with her againat her will, an act which 

.wa.s accomplished while the other two men held her down. While there ia no 
proof that accused was actually at the immediate scene when Private Gonzalea 
succeeded in accomplishing penetration of Private Buresh, the short period ot 
time which elapsed between the commission of the rape by accused and of the 
rape by Private Gonze.les justified the court in fi?ldi:cg that the accused wu 
nearby, ready to warn hill fellow conspirators of the approach of a:ny third 
person, am by his proximity encouraging the latter to commit the crime. It 
is olear that Private Buresh had been weakened by the repeated attaclca on 
he:r, and that accused had contributed in no small degree to her condition. 
The Board, theretore, conoladee that the record ot trial tulq 1upports the 
conclusion that aocuaed aided and abetted Private Gonzalea in oommitting rape 
upon Private Bures.ti, by oonapiring With him. and. Private W1ncelowio1 to convey 
Private Buresh to a place where they might carry out their unlawful deaigca, 
by helping to render their victim incapable ct resistance, and.· by remaining 
in aut'f'iciently oloae proximity' to be able to warn the perpetrator ot the' 
crime and thereby to encourage him in it1 camnia1ion. · · · 

"An aider or abettor 1• one who adT11e1, coW11el1, prooures 
or encourage, another to ~Clllll1it a crime, .whether per10n,.1ly 
preee.nt or not at the time and pla.oe ot cammiuion ot the 
offense.• (niold.:ager T. Onited. State,, 160 Fed., 1,9,) 

11h11e aocused. could. h&Te been oharged u a principal, he wu not 1mproptrlt 

charged and wu properly found guilty u Ill aid.er and abettor (CK IA.TO s,t1). 


. 6. 1'he Charge Sheet ehows that accu1ed 11 23 7ear1 ot age, Wlthout 

prior aerVioe he wu inducted into the Ar11rf ot the 'U!lited. Statea en 21 Juue 

1940 at Jack1on, M1111111pp1. 


7, '.rhe court wa.1 legally constituted and had. juri1cUot1on over the &O• 
ouaed and the ottensea. No error, injuriously atteoting the 1ub1tantial rightl 
ot the &ocu,ed. were oommitted. during the oourae ot the trial.· In the opicion. 
ct the. Board of Revift' the reoord ot tri&l 11 legall7 1utf1oient to 1upport 
the finding, ot guil"t7 and the aentenoe. Continement in a penitenti&ey 11 
1.uthori1ed.. b7 Article ot Wu,~ for the offense ot rape, reoog.nised a• an 

.ottense ot a c1vil nature and 10 pun11hable by oontinement tor more than ozw 
year b)" 1'1tle 22, paragraph 2801, ot the Di1triot ot Columbia Code. 

'1 
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WAR IEPARTIJENT 

A,rmy Service Forces . 
:en· the Office of The· Judge· Advocate General, 

lJashington, D. c. 

JUN 291945
SPJGK-cM ~81766 2 2 JU:: 1945 

. U N I, T E D . S T A T E S ) ·FOURTH SERVICE ~ 
), AmtY SERVICE FORCES 

. V.• ) 
) .Trial by G. c.M., convened at Camp 

Private JCE GONZAIES • ) Shelby, Mississippi, 31 May and l 
' 	 (36697009), Company B, ) June 1945. ·Dishonorable discharge 

Fourth Training Group, A:niry' ) . and confinement £or life. Perrl.­
Service Forces Training Center . ) tentiary. 
(Ordnance) Mississippi Ordnance ) 
Plant,·Flora, Mississippi. ) 

mVIEW by the BOARD OF !£VIEW 
. LYON, HEPBURN and MOYS&., Judge Advocates 

1 •. The Board of .Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specifications: 

CHA.'-:.CE: Violation of the 92nd Article of war. 

Specification l: In that., Private Joe Gonzales, Co~pany B, Fourth 
Training Group, Arr:-:y Ser~ce Forces Training Center (Ord), 
fuissis'sippi Ordnance Plant, Flora, 1'.d.ssissippi; did., at :Miss­
issippi Ordnance Plant, Flora, Mi,ssissippi., on or about 6 April 
1945., forcibly and feloniously, against her will, have carnal 
knowledge of Private Agnes A. Buresh. 

Specification 2: In that Private Joe Gonzales., Company B, Fourth 
Training Group, Army Service Forces Training Center (Ordnance), 
1.'.ississippi Ordnance Plant., Flora., Eississippi., did., at Hiss­
issippi Ordnance Plant, Flora., Mississippi, on or about 6 April 
1945, wrongfully and feloniously aid and abet Private Elmer 
Snith in forcibly and feloniously, against her will, having carnal 
knowledge of Private Agnes A. Buresh. 

He pleaded riot guilty to and was found guilty of-the Charge and both of 
its Specifications. Evidence was introduced of two previous· convictions 
for absences without leave in violation of Article of War 61, one by a. 
summary court for an unauthorized absence from 14 Septe~ber to 17 Sept­
ember 1944~ ~for which he was sentenced to restriction to his post for 30 
days and f~rfeiture of $30 of his pay for one month., and the other by a 
special court-martial for unauthorized absence from 11 December to 25 
December 1944, for -which he was sentenced to .con.f'inenent for four months 
and forfeiture of $18 of his pay per month for four nonths. In the instant 
case he was sentenced to be dishonorably discharged the service., to · · 
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forfeit all pay and allowances due or to become due, and to be confined 
at hard labor for the term of his natural life. The reviewing authority 
approved the sentence, designated the United ·states Penitentiary, Atlanta, 
Georgia, as the place of confinement, and forwarded the record of trial 
for action under Article of War so½. 

\ 

3. SUmmary of evidence. 

a. For the prosecution.- . 
At the time of the commission of the offenses lVith which accused 


is charged and· at the time of trial he was a private in the United States 

• J;rrey- (R. 7, •96, Pros. Exs. K and L). On the evening of 6 April 1945, 
Private Agnes A. Buresh, Women1 s Army Corps, 31 years of age,·was at the 
library of the Mississippi Ordnance Plant, Flora, Mississippi, where she 
was stationed (R. 7, 9). The library was located in a room 11inside of the 
Service Club11 , and when the library closed at 10:00 p.m., Private Buresh 
"1'18nt across to the dance floor in the Service Club where she met Private 
Elmer Smith and Pi':i.vate Anthony J. Wincelowicz (R. 9, 10). 

1
She was 

invited ou·:.. 1....> the car of Smith and Wincelowicz to have sccie beer, and 
when Private Buresh went out to the car, the accused was there (R. 10). 
Private Buresh had kno"Wl'l the accused, Smith and Wincelowicz for about 
eight months, but did not have an appointment to meet a.ny of them on 
this particular evening (R. 8-10). After drinld.ng 11a.J.most one bottle" of 
beer Private Buresh danced one dance with the accused (R. ·10, 11). After 
the dance was over at 11:00 p.m., one of the men (accused, Smith or· 
Wincelowicz), offered to take Private Buresh to her barracks (R. 11). 
Private Buresh accepted the ride and got in the front seat of the car with 
Smith (R. 11). Accused was sitting in the baek seat (R. 12). Smith 
turned the car around and instead of going to the 1"WAC11 detachment Vient 
in the opposite direction (R. 12). Private Buresh V1anted to go to her 
barracks, but the three men just laughed it off and said they were going 
to the "NCO" Club to get more beer (R. 12). Accused went into the "NCO"· 
Club for more beer (R. 12). While the car was parked at the "NCO" Club 
Private ~sh 11was telling" the three men to take her to her barracks, 
11that [shi}.would be late for bed check" (R. 13). Despite Private Buresh1 s 
entreaties to take her home, Smith drove the car to the motor pool and 
parked there about 10 or 15 minutes (R. 14). Privnte · Buresh continued 
to ask them to take her home, and accused said, "Boys, you had better take 
her home" (R. 14). Smith then drove the car from the motor pool across 
an adjoining field to a wooded place (R. 14, 15). When the car stopped 
Smith and Wincelowicz got out and some beer spilled on the front seat and 
Private Buresh 11 jumped out of the car and started running back to the 
parrackstt (R. 16). Two of the men, 'Whom she beHeved to be accused and 
Smith,caught her and stated, 11if you know what is good for you, get back 
in the cartt (R. 16). She nstruggled to get awayn but the· two men forced 
her into the back seat of the car (R. 17). She testified, "just after I 
was seated in the car, one of the boys started the car.and drove down a 
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,bank into. a puddle. of mudn (R. 17). The car became nstuckn and accused 
was told to go to the motor pool and get the wrecker (R. 18). When 
accused cal!le back Smith and Wlncelowicz were 11assaultingtt her n1n the 
worst..wayn, 'and accused said that nsomebody was coming" (R. 18, 1-9). 
Smith and Wincelowicz "jumped out of the car", and Private BUresh, ."jumped 
out of the car and started running towa.raJ ffiei] barracks" (R. 18, 19). · 
'While she was running _accused caught her ar9und the waist and "pulled 

, /fieiJ ·to the left si9,9 of the fieldn where there were bushes and shrubbery
ZR~ 19,~. The other two boys were there and.Smith caught her and threw her 
to the ground (R~ 19) • Private Buresh was held .on the ground by Smith and 
w.tncelowicz and "accused got on top of her-". She nscreamed as loud as 
Ghil could. * * * Every time Ghil continued to scream somebody hit ffieiJ 
over the face" (R. 20). Accused did not effect a penetration at this 
time, but as soon as accused got off of her, Smith got on and he did 
effect a penetration (R. 21). Accused and Wincelowicz were holding her· 
at this time (R. 21, 22). As soon as Snu.th got off Wincelowicz· got on 
her but did not penetrate her (R. 22, 23). The accused then got back on 
Private :suresh and penetrated her (R. 24). Private Buresh testified that 
Smith and Wi.ncelowicz were not holding her when accused actually penetrated 
her, but that she was terribly tired, and tried to get up but did not 
have the strength to do anything (R. 24). She hit accused on his norgann 
but he did not stop (R. 24). Accused 11pleaded w.i. th ffiei} not to turn him 
in," and she was so anxious to get away that she told him she would not 
(R. 25). Private Buresh then went back to her barracks, and noted that 
her mouth was·bloody and swollen and there was dry blood all over her 

.tongue (R. 26, 27). Her shoes, blouse and skirt ~Bre muddy; her slip and 
· panties were- ~oody, and she was b1.eeding from her womb at the time (R. 26­
28). Pictures of Private Buresh, taken the next day, V.Bre introduced, · 
showing the bruises and scratches (R. 70, Exs. E and F; R. 71, Ex. G; R. 
72, Ex. H). The clothes that she was wea.ri.ng· were introduced as follows: 
Blouse (R. 104, Ex. B); skirt (R. 104, Ex. C), and slip (R. 105, Ex. D). 
The next morning Private Buresh told two of her friends about this 
occurrence (R.·6J-66), and the matter was reported to her conunanding 
officer (R. 66, · 67). She was physically examined by Captain John R. West 
on 7 April 1945, who found the following abnormalities: "abrasions and· 
contusions of her lower lip, right side of face and chin, left upper a.nn, 
right hip and right thigh. There were scratch marks on both shoulders, 
both legs, both knees and both thighs. Examination of the genitalia was 
that there were contusions and abrasions of the external genitals, ab­
rasions and lacerations, recent, of the hymenal ring. The vaginal canal 
was virginal in type and the examination made cf the vaginal contents -was 
negative for the presence of spennatozoa" (R. 83). Lieutenant Charles R. 
Ireland, Laboratory Officer at Flora, Mississippi, testified that there was 
blood on :suresh1 s 11slip" (R•. 92) .and spermatozoa on her skirt (R. 94). 
Accused's pants, that he wore the night of the alleged offenses, were 
introduced (R. 79, 80, 99; R. 100, Ex. J), and Lieutenant Ireland testified 
that there was blood on these trousers (R. 9J). Accused made two state­
ments to the investigating officer, which statements were very similar to. 
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Private Buresh' s testimony, with the exception of his part in the offenses. 
In the statement he stated that Smith and Wincelowicz had intercourse 
with Private Buresh but that he cud not "molestn.her (R. 98, Ex. K; R. 102, 
Ex. L). A map was introduced showing the location of all of the buildings 
and terrain testified to by the witnesses (R. 6, EX. A). · 

!?.• For the defense. 

Accused elec.ted to testify in his ol'lll beha.l.f. His testimony as 
to what occurred prior to the arrival of the group in the ttfield" adjacent 
to the motor pool was substantially the same as that of Private Buresh. 
His account of what occurred thereafter differs materially from hers. He 
testified that when the car "l'laS driven out into the field it became nstuck1' 

and all three of the boys (accused, Wincelowicz and Smith) got out. 
Private Buresh remained seated in the car and did not, get out and. rtm as 
she testified (R. 114, 115). He ~nt for the wrecker and lreft i1incelowicz, 
Smith and Private Buresh at the car {R. 115, 116). ''When he got to the motor 
pool Sergeant Finldestein would not let him bring out a wrecker, but stated 
that he (Sgt. Finklestein) would bring the wrecker out (R. 116). Accused 
told Sergea:::.~ linklestein where the car was and told him that he would 
wait the re for him (R. 116). When accused got back to the car Private 
Buresh, Smith and Wincelowicz Yrere in the back seat (R. 116). . He told them 
there was a car coming and they all got out. Private Buresh fell and' 
accused was trying to hold her up, but lost his balance and fell on top of 
her (R. 117). All of the parties then "walked" over to a big tree and sat 
'down on the ground (R. 117). Smith got on top of Private Buresh and when 
he got through, said, nit is good" (R; 117). Wincel01d.cz then got on top 
of her. When Wincelowicz got up Private Buresh also got up and asked 
accused for her "book" (R. 118). All during this t:i.l!le Private Buresh did 
not say anything, except to tell Wincelowicz to nget off of her because he 
was too heavy" (R. 118). Buresh then asked accused to take her home, and · 
he rent owr to tell Wincelowicz he vras going to take her home. Wien he 
caine back she was gone. At no time did he have intercourse wlth Private · 
Buresh and did not hold her while Smith had intercourse with her (R. 119). 
Accused repudiated the statements contained in "Exhibits K and L", and 
denied thc:.t the pants, ''Exhibit J", were his (R. 120-123) ~ Ho,:ever, on 
cross-examination he admitted the pants v:erc his (R. 134). 

On the evening of 6 April 1945 Sergeant Bernard J. Finklestein 
was on duty as forer::an of· the night maintenance group at the motor pool 
at the Kississippi Ordnance Plant (R. 159). At approximately 12 :30 o'clock · 
in the momint; he found an enlisted man starting a wrecker. This man told · 
him that there was a vehicle stuck in the field and that Private Elmer 

Smith had sent him for a wrecker (R. 160). Sergeant Finklestein would not 
perrni t the man to take the wrecker because he did not have a trip ticket, 
but told him that he (Sgt. Finklestein) would go out with him and help 
bring in the vehicle (R. 160). The enlisted man pointed out in a general 
way vmere the car was stuck and then ntook off across the field". Witness 
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,never saw him again (R. 160, 161). Sergeant Finklestein took the wrecker 
and drove around the roads surrounding the field, looking for the vehicle 
that was stuck. Not finding it he drove out on the field as far as the 
bandstand and shined his. spotliGht around the field. He then returned 
to the pool (R. 161), and just as he arrived there he saw Private Elmer 
Smith taldng out the other wrecker (R. 162). About an hour elapsed from 
the time Sergeant Finklestein first saw the first enlisted raan in the 
wrecke~ to the time he returned to the pool (R. 162) .• 

4. The Manual for courts-Martial, 1928, paragrap!1 148£, provides: 

11Rape is the unlawful carnal knowledze of a woman by force 
and ~1thout her consent. 

11Any penetration, however slight, of a woman's genitals is 
sufficient carnal knowledge, wheth~r emission occurs or not. 

11 The offense may be co:rmni tted on a female of any age. 
"Force and Trant of consent are indispensable in rape; but 

the force involved in the act cf penetration is alone sufficient 
vmere there is in fact no consent. 

11).'"'' ~ verbal protestations and a pretense of resistance 
are not sufficient to show want of consent **•" 

* * *.* 
"Proof. - (a) That the accused had carnal knowledge 


of a certain female, as alleged, and (b) that the act was 

done by force and ,-rahout _her consent~" 


Applying these principles to the facts in the instant case, it 
clearly appears that the accused committed rape upon Private Buresh at 
the time and place averred in Specification l of the Charge. Private 
Buresh's statement of what occurred is convincing and is corroborated by 
her physical appearance after her harrowing experience, the~ndition of 
her genitalia, and the presence of blood on the pants worn by accused arid 
of spennatozoa on the skirt and blood on the slip worn by Private Buresh 
on the night that she was crininally assaulted. With full realization· 
tr:.at an accusation of rape is one 111 easy to be made, hard to be proved, 
but harder to be defended by the party accused, though innocent 111 (MCM, 
1928, p. 165), the'Board is of the opinion that the record of trial 
compels the conclusion that accused forcibly and feloniously against her 
will had carnal knowledge of Private Buresh at the time and place 9~­
scribed. 

5. The record equally establishes that accused aided and a.betted 
Private Elmer Smith in the latter 1 s comnission of rape upon Private Buresh. 
That Private Snith was guilty of forcibly and feloniously having carnal 
knowledge of Private Duresh aeainst her will admits of no. doubt. Her ­
account of this brutal assault upon her by Private Smith~is fully cor­
roborated by accusedis pre-trial statements and his testimony as a 
'Witness in his own behalf. The only substantial controverted point 
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.between them in so far as the details of her rape by Private Smith is 
concerned is the part that accused played. Accused maintains that he 
v~a a silent and passive bystander. Private Buresh in unequivocal 
terms denounces him as an active aider and abettor, who, after his first 
unlawful attempt to have intercourse w'lth her failed;, helped to hold her 
dovm while Private Smith accomplished his nefarious purpose. The re­
volting story unfolded by the testir.lony discloses th:,,t for an hour or 
more accused, Private Slnith and Private Vlincelowicz had been constantly 
acting in concert in their efforts to force their improper attentions 
upon Private Buresh, and, in the opinion of the Board of Review, except 
for accused's denials, all details fully support the testimony given by 
her. Not only was the accused at the scene of the cr:une, but actually 
aided and abetted in its commission. While, therefore, he could have 
been charged as a principal, he was not improperly charged and was 
proper~y found guilty as an aider and abettor (CM NATO 643). 

6. The Charge Sheets· shows that accused is 22 years of age. With­

out prior service he was inducted into the A:rmy of the United states on 


16 October 1943 at Chicago, Illinois. 

?. The court was legally constituted at1cl had jurisdiction over 
the accused and the offenses. No errors injuriously affecting the sub­
stantial rights of the accused ~~re com.-nitted during the course of the 
trial. In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty and the sentence. Confine­
ment in a penitentiary is authorized by Article of War L,,2 for the offense 
of rape, recognized as an offense of a civil nature and so punishable · 

'by confinement for more than one year by Title 22, paragraph 2801, of the 
District'°f Columbia Code. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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WAR DEPARTMENT 
Army Service Force, (225) 

In the Oi'fioe of The Judge .Advocate General 
Wa.ahington, D. c. 

SPJGK • CM 281848 
,.,, 2 JUL lQ.45 

UNITED STATES 	 ) SECOND SERVICE COMMAND 
) AR1i.'Y SERVICE FORCES 

v. 	 ) 
) Trial by G.c.M., convened at Fort 

Captain BENHAM M. INGERSOLL ) Jay, New York, 23-24 ~ 1945. 
(0•481603), Arra¥ of the Dismieaal. 
Unitad Sta.tea. 	 ~ 

---------------------------~­OPINION of the BOARD OF REVIffl' 

LY~N, H.u'BtlRN and MOYSE, Judge .AdTooatea. 


------------~---·-----------­
1. The Boa.rd of Review baa examined the record of trial in the cue 

of the offioer named abon, e.nd submits this, its opinion, to The Jl.lige Ad• 
vooate General. · 

2. The -acouaed waa tried upon the followiIJg Charge and Spec1£ioationa, 
as amended prior to arraignmenta 

CHARGE• Violation _of the 96th Article of War. 

Speoifica.tion la In that Captain Benham M. Ingenoll, AUS, at ­
tached unassigned 1201st SCSU, Station Complement, Fort Jay, 
New York, (formerly Instruotor, United states Military Aca.demy, 
West Point, NEJW York) was, on or about 2 January 1945, dr\mk: 
and disorder4" in his quarters, Apartment 114-12, North Apar_t­
menta, United States Military Aoad~, West Point, New York. 

Specifioa.tion 2 a In that Captain Benham M. Ingersoll, AUS, • • •, 
did, on or about 2 January 1945, at Apartment 114-12, North 

Apartments, United Sta.tea Military Aoadeiey-, West Point, New York, 
lriltully, wrongfully am unlawfully damage and deface Governmcwi. 
property, to wit, the ceiling, walls a.nd flool'.' ot said apartment 
and a dre11er of some value, property of the Ulited Statea. 

Speoifioation 3a In that CaJ>tain Benham M. Ingersoll, AUS,•••, 
did, on or about 2 January 1945 a.t United States Military Aoa.demy, 
West Point, New York, use the following threatening and insulting 
la.nguage towa.rd his superior officer, .Major w. A.. llmt, ~., CMP, 
to wit, "~t ·your skulking atronga.rma ot the la• to hell out ot 
here," a.nd, "Aizy-one who wants me to wea.r those pajamu can atiok . 
them up hi• us, ani you oan include that in your otfioial report 
it you like, llajor,• or words to that ettect. 

He pleaded not guilty to a.nd was found guilty ot the Charge and all ot its 
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Specifications, exoept in Specification 2 the words "of some value." aub­
stituting therefor the words "to the value of $54.80." a.nd exoept in Speoi• 
fioation 3 the word "threatening." substituting therefor the word "diareapeot­
ful." No evidenoe was introduced of any previous conviction. He wu aen­
tenoed to be dismissed the service. Tha reviewing authority approved only 
so muoh of the findi?lg of guilty of Speoifioa.tion 3 of the Cha.rge a.a involved 
"a. .finding that accused. at the time and place a.lleged, uaed the following in• 
sulting language toward his superior officer. M&jor W. A. Bunt. Jr., C.lii.P., 
to wita 'Azzy"one who wants mo to wear those pa.ja.m.e.a oa.u atiolc them up hil 
a.sa, and you oan inolude that in your officia.l report, if you like. Major•, 
or words to that effeot"1 approved the sentenoe and forwarded the record of 
trial for action under the provisions of Article of War 48. 

3. Summary or evidence. 

a. For the prosecution. 

At the time of the oommiuion of the offenses with m.ioh accused 
1a oha.rged and fl,t the tin3 of the trial the aooused WU a oa.pta.in in the A:rfP¥ 
of the Unite-~ .;;.,ates (R. 42). On 2 January 1945 a.oouaed wu aeJ'Tillg u an 
instruotor in mathematics at the United States Milita.ry Aoadeany a.t West Point, 
New York, where he oocupied GoverilDlent qua.rtera in a. building designated a.a 
•NOrth Apartments" (R. 16 ). Els family. which oonsiated of his wife a.Di two 
children, resided there with him. The older of the two children, a boy .a.bout 
two yea.rs of a.ge. wa.a the suJ>jeot of a "good deal II of the frequent qus.rrela 
that took place between aoc\.lll&d am his wife (R. 15,16,21,22). :Major a.IJd :Mr,. 
Harry L. Wilson, Jr., oooupied the apartment direotly over that ot a.oou.ed, 
a.nd Captain a.nd Mrs. Tellington that a.oross from the Wilson a.partment (R. 16). 
Between 2 and 3 p.m. on 2 January 1945 Major Wilson ha.d heard sounds 8lJd 
evidences of a quarrel between accused a.nd his wife in their apartment (R. 21). 
At about 9 o'clock that evening, while Major and Mr•• Wilson were Tisitillg 
Ca.pta.in and Mra. Tellington in the latter's apartment, a. loud ors.ah was heard. 
Upon running to the top ot the sta.ira. Major W'ilaon aaw Mra. Ingersoll, in a 
somewha.t hyaterioa.l condition, s.acending the stain. She was yelling "help• 
or words to that effect (R. 15,41). At that time a.ccwsed waa sta.ndi:ag in the 
doorway of his apartment (R. 16). Mrs. Ingersoll expressed fear tor the safety 
ot her children. and they were taken by .Mra; Wilson &Xld Captain Tellington to 
the latter'• a.partment. Mrs. Ingersoll aooompanied them. About twenty or 
thirty minutes later, loud noises, including the aouild of breaking glue, were 
heard in acoused•a apartment (R. 18 ). As a. result of a oon.f'erenoe between the 
Wilsons and the TellingtoIJS • Major Drewry• & psyohia.triat a.t the Station 
Hoepita.l, waa summoned elld came to the Tellin6ton apartment about ten minute, 
later. At the time that Yrs. Ingersoll first oa.lled for help, Major Wilton 
,poke with a.ooused. who aeem£4 to be sober and ra.tiona.l but reaenttul ot the 
taot tha.t his wife had called in their neighbors (R. 25,40). He did not 
appear to Major Wilton to 'be drunk when he left his apartment later tha.t 
evening in the company of Major Bi.mt. Major Wilson was in· a.couaed'a a.pa.rt• 
ment twi.oe tha.t eveniDg. first when the children were taken to Captain 
Tellington' s apartment e.nd later v.'hen he went for a orib for one ot the 
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ohildren around miclm.ght. The appearance of the apartment.ha.d changed be­

tween the tw-o viJit.. A part of the pluter on the ceiling in the iM4lwq 

bad. been tsroken, there were black marb on the walls &Dd oeiling1, and the 


· apartment wu in the di1orderl;y oondition 1hown in the pioturea offered u 
Pro8eoution1 a Ba:hibita l to 8 (R. 8-12,16,17,18). ­

.A.t about 11 o 1 olook that evening Lieutem.nt Colonel .A.lex&llder lf. 
Willing, Poet Officer. of the ~. received a oa.ll from the Military Police 
oonoerning a .d1sturbanoe in aoouaed • s 1.partment (R. 42 ). He proceeded to 
the apartment building alXl tound. aevort.1 enliated members of the Militar.r 
Polio• outaide the building. ~on entering aoouaed.1 • apt.rtment he tound 
books and clothi?Jg atrnn about, aome pa.nea of glaaa in tho entra.noe door 
broken, and some of the turniture damaged (R. 42,U}. The photographa, 
previoualy described, properly depicted the condition ot the apartment (R. U). 
Accuaed wu standing but waa •n¢ng on hia teet• (R. 47). Colonel Willing 
advised aooused tha.t the diaturbanoe weuld have to oeue (R. 44) am ~uld 
not permit aoouaed to make aey,atatement, u he oonaidered tha.t hia aole 
ll1111on wu to atop the diaturbanoe (R. «). .A.oouaed appeared. ~o be in a 
atate of grea.~ ~~~ta.l excitement, and, b&Hd upon aoouaed 1a insistence on 
talld.Dg about his personal a.f'faira, Colonel WillJ.Dg was of the opinion th&t 
ha .,. not in full poueadon ot his ta.oultie, (R. 45,48,49,52). While his 
diction wu not olear and his voice wa.1 •rather thiok," he spoke 1:o. a "rather 
low.," respeattul tone and wu intelligible (R. 44,48,52). 'While he wu un­
steady on hi.a feet he did not require a.?zy"thing to lean on for phydoal 
aupport (R. 44,53). According to Colonel Willing'• opinion, although ao• 
oua ed.• a "aotiom Wffe not normal• "his mental excitement am hi• actions 
were not ot the kind tha.t /one7 would ordinarily aa,ooiate. with alll&Jl who 
ii drwllc" (R. 48 ). ColomT llilling did not detect the odor ot liquor on 
aocuaed'• breath am oould not express an opinion as to whether he wu 
drunk or sober (R. 44,45,48). Colonel Willing also spoke to Mr1. Il1ger1oll, 
and found her Ter,y much upset, excited and nervoua (R. 49,55). 

Major William. .A.. Hunt, Jr., Provost Marshal, West Point, liew York, 

proceeded to acouaed'a apartment after reoeiT1.ng a radio call at about 2300, 

2 January 1945, while driT1.ng in his oar about ten miles from the apartment 

(R. 60,61,68 ). ~on entering the apartment he lott an enli1ted lti.11taey • 
Police a.t the door. .A.ocused wu in the hallway of the .apartment, in his ahorta, 
on a tl"lmlc or overturned piece ot furniture, attempting to get the operator 
on the telephone (R. 61,62,69). The photographAI ottered in e'Videnoe properl7 
represent the comit1on of the apartment at the time (R. 62,63,76). When 
Major Runt asked aoouaed. wha.t the trouble we.a, aocuaed replied that he had 
been "having a !88-1"'"loua time throwing those thinga around here• and "in­
dioated the whole floor tull of' debris that had been upset am thrown 
a.round 11 (R. 62, 79). During the half' hour tha.t Major :mu:it wa.1 in the apan­
:meAt, aoouaed at times continued to throw articles around (R. 79). Some 
b\ll. not all of the turniture in the apartment was Gove~nt propert;y (R. 
82). In :Major 1:Iunt•s opinion accused wu dr\Ullc at the time (R. 66). 
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Aoouaed •tarted to dreu when Major 1:Iunt. requested him to do ao in order 
that he might a.ooompaey- Major R..mt to the hospita.l. Accused then protested 
tha.t there WlL8 nothing•wrox.g with him a.lld no reuon wey- he should go to 
the hospital, but tina.11~. completed. dressing upon Ma.jor Hunt'• inaiatenoe. 
While &cowsed was dressing an enlisted military policeman entered the apart­
ment, whereupon a.ooused exob.imad to Major :amt, 8 I wish you would get theH 
damned miniom of the lu.w to hell out ot here." :Majer Hunt, who had not 
oa.lled for the enlisted man, directed him to leave (R. 63:64). Major Hunt 
am accused, acoompanied by Major Drn-ry, then le.ft for the Station Hospital, 
aooused taking wi1.h him a bottle of whiskey which he insisted he had to ha.ve 
aDd which he later surrandered without resbtanoe to a medical officer at 
the hospital when requeoted to do ao (R. 63,64,65, 77). Aoouud objected 
to putting on the paja.m.n.e th.at were givtin to him by an interne at the hos­
pital, and wnen, after the departure of the interI1e, Major Hunt insisted 
that he should put them on, declared in a tone like that of 8 

& man completely 
indifferent or trying to be a. big shot, 11 that 8 If I or peraom who wanted 
him. to put on those pajwnas didn't like it, we could damn well ram them up 
our f~." Aocwaed then tu.rued to M.ii.jor amt and a.dded,, 8 Furthermore, 7ou 
ca.n include ... ,,,. 1 in yov.r o.f'ticial report8 (R. 64,66, 74). During :the fifteen 
or tlrenty' minute oon'Rtr11a.tion that a.ocuaed and Ma.jor Runt had at the apart-. 
:ment, aooused spoke in 11. loud toIMl but did not 1hout. .Among other state­
ments that he ma.de to Ynjor Bunt waa one to the effect "that he ha.d been 
drinking too muoh" (R. 67). While· at the hospital a.oouaed uked for perm.a• 
sion to telephone .his wife in order to a.drlu her of his wherea.bouta an,. 
wanted to notify the he£,d of the ma.thematics departmant that he would not 
be in for work the tollclWing morning (R. 75 ). 

Major Patrick H. Drewry, psyohia.triat at the Station Hoapital, West 
Point, who wa.s Out-Patieint Oftioer of the Day on the evening of 2 Jt.nuaey 
1945, in response to a telephono call, proceeded first to the apartment ot 
Captain Tellington and then to that of aooused where he foUDd Ma.jor Hunt 
and accused together (R. 84.85). With regard to accused~• condition, Maj<r 
Drewry testified.a 

"lit was unstee.dy on his feet. In attempting to put hia trou.aera . 
on. he finally had to bra.ce hi:maelt a.gainst the wall. His apeeoh 
wu thick. His eyes were bloodshot. His speech wa.a sarcastic. 
That is. in summary, the way he a.ppea.red8 (R. 86). 

'While no blood. teat was ma.de or ordered, Major Drewry diagnosed 
accused's condition upo~ a.dmission to the Station Hospita.l as that ot 
•acute alcoholism" (R. 86). At that time aooused'a appearance and '\:,eharlor• 
were desoribed by Major Drewey a.a follows a 

"Bloodshot syea, staggering gait. thick apeeoh, insulting, 
aa.roe.stio, and ha.d a strong odor of aloohol on his breath. ••• 
The note I ha.ve here is that .he wa.s a slender. well-developed 
man ot Z2. ••• Upon &dmiuion he wu unqueationa.bly intoxicated• 
(R. 88). 
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In the la.at paragraph of a. report to t~e Superintendent ot the 
United. Sta.tea Military .A.oe.demy on 3 January 1945., l&l.jor Drewry made the 
folloaing dia.gnosisa 

"The tentative diagnosis ia aoute alcoholism. There is a. 
possibility that this officer mq be suffering from a. mental 
illness, &nd. further psychiatric observation will be necessary 
before a final and complete dia.gnosia oa.n be :made" (R. 89 ). 

Major Drewry1 s original view tnat aoouaed might possibly be suffer­
ing from a. mental illneaa was prompted primarily by his behavior on the night 
o:t 2 J&nua.ey 1945, aild partly by statements me.de by aoou.aed' s wite., who wu 
~terioal that night and mde statements to Major Drewry that were later 
learned to be not entirely correct (R. 90.,91). A. special wardma.nwu kept 
at accu.aed's door in the hospital because he wu under observation as a 
psychiatric patient (R. 99). This procedure is not follCJWed when a patient 
is admitted solely for drullkenneaa (R. 99 ). ,After oblerving accused. tor 
fow: dqs., :.....,;..,r Drewry concluded that accused wu not a psychiatric cue, 
and on 6 January ma.de the following diagnosis 1 · 

"The diagnosis was first., the admission diagnosis which had 
not been changed, a.cute a.lcoholiam. The aeoom. diagnosis was oon­
stitutional psychopathic state; with emoti ona.l insta.bility and 
probably pe.re.noiac personality" (R. 101). 

According to Major Drewry'• views., an individual with a constit~tional 
psyohopa.thic state is not normal but ii not insaneJ oa.n distinguish between 
right and wrangJ and is oonsidsred legally responsible for his a.eta (R. 102, 
103). On the night that :Major Drewry saw acou.sed at his apartment, accused 
spoke in a low tone and was rational but 1aroastic (R•.91). Aooused•s sar­
casm pl9.yed no pa.rt in the oonolusion reaohed by .Major Drewry tha.t aooused 
wa.a suffering from a.loohol1sm (R. 91), and oontinued while acouaed was in 
hospital. Accused and Major Drewry "didn't get a.long very well If (R. 91,92). 

Major John G. Ross was the Medioal Officer of the Day at the 
Station Hospital, West Point., when accused wa.a brought there at a.bout 
lla4S p.m. on 2 January 1945 by Majors Hunt and Drewry (R. 105). Major 
Roas examined the a.oouaed., whose eyes were bloodshot aDd who "had a stagger­
ing gait and a thick speech" (R. 106 ) •. Major Rosa did not "believe" that 
accused wu sober and did "think" that he wa.a drunk (R. 105) and "under the 
influence of liquor" (R. 108). A.ooused he.d "a strong odor of alcohol on 
hia breath and he ha.d the typioa.l a.ppeare.noe of being under the influence 
of liquor. inooordina.tion of movements" (R. 109). His aotiona were not 
those of a man under the influence of drugs (R. 109 ). llhile he obeyed and 
seemed to un:leratand Major Rou '• instructions, hi• reaction wu not that 
of' a normal ma.n am his voio• wu •rather a.ntagonistio" (R. 108 ). Major 
Rosa concurred i_n Major Dr..-17' a dia.gnoaia of •acute alooholisa" (R. 109). 
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The quarrel 'betlreen aocuaecl am h11 wife on 2 .Jt.nwLry 19,6, 
aocor~ to Major Wlllon, WMI not the t1r11; oooaaion on which Kr1.· 
Illgersoll had oa.lled in th• 1'ell1ngtom and the Wil1ou (R. Ur). .Atter 
a party on 26 Deoember 19'4, Major W1l1on went to aooueecl'• apartacb at 
Ji&,1. Ingeraoll'• reque1t•.J.t tha.t time •li• a.ppea.red quite upHt (R. 32,). 
A.oouaed, wh011t Major W'il1on did DOt oomider drunk but at the·•a.m• t1lDI 
not aober, wanted t_o lean the apartment, but wu preTa.iled upon by Major 
Willon to rema.in. During the torty'-tiTe minute• that tbe oonveraation 
lasted on thia ooOM1ion or on 2 Januar;y 1946' Major Willon hearcl lira. lllgenoll 
refer to the p,.ternit;y ot tM older child (R. 32,34:). _ - . 

b. Evidence for the detenae. 

W.D.A.G.o. Form 66-1 ot a.oouaed wu submitted in nidenoe and 
showed tha.t a.oouaed reoeived one rating of nr;y satiatactory, three ratings 
of exoellent, am one rating of superior u a.n instructor ot mathemat1oa 
a.t West Point, New York, from 6 July- 1942 to 31 Deoember 1944 (R. 122J Det. 
Ex. A). Disposition Boa.rd Prooeedings conducted at Mason General &spite.! . 
14 Ma.roh 1945 on a.oouaed with diagnosis of aoouaed u "Psyohopa.thic person~ 
ality, emotional instability", and with reoomme:cdation tha.t acouaed be re­

~ turmd to his form.er station to face pending reola.ssifioa.tion prooeedinga 

was admitted· in evidenoe (R. 123J Def'. Ex. B). The acoomp~?Jg medioa.l 

history of the oaso oonta.inad the following atatement 1 


"It is' the opinion ot the boa.rd that the patient's (a.ocuaed'•) · 
instability- he.a been 10 severe a.a to bring about his difficulties 
in spite of his own efforts at reatra.ining himself' and he baa per­
formed his duties as adequately u possible. Although a pa7ohopath 
must be considered responsible tor his a.otiona in the above sense, 
the patient's (aoouaed's) difficulties have received a large in­
voluntary contribution 18b.ich oonstitutea.a large mitigating oirown­
atanoe.• 

A letter dated. 10 January 1945 from Major General F. B. Wilby, Superintendent, 
United Sta.tea ldilitary Aoad8ll\Y, to the Commanding Gener&l, Second Senioe 
Command, wherein General Wilby stated that he had deoided that aoouaed ahould 
be made the subject or reolusitication proceedings was admitted in evidence 
(R. 126J Der. Ex. c). 

Aoouaed wa.a aaaigned as an inatruotor in the Mathematica Depart­
ment ot the United Sta.tea Military .Academy, West Point, N8W' York, trom 
September 1942 to JanuaJ7 1945. He wu promoted trom first lieutenant to 
captain on 24 »&roh 1943 (R. 127,128). A.oouaed apent the aummera ot 1943 
and 1944 at Brown University, Providence, Rhode Island, atudying adnnoed. 

• 	 mathema.tioa (R. 126,127,129,130). Accused' 1 name was placed.. on :the promo­
tion lia~ for promotion to major in November 1944 (R. 128)• .According to 
Lieutenant Colonel Robinson, ranking ma.thematioa il'lStruotor in the West 
Point Mathematica Department, aooused had a "fel"Y' high atanding u a ~the­
ma.t1oia.n (R. 132 ). Lieutenant Colonel Welsh, inatruotor of' mathematics at 
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We•t Point. liTed aoroaa the hall from aoouud from June 1942 to Janua.r,r 

U44 and Tiaited aooused 11ooiall7 and never aa aoou.ed. under the intl\leno• 

of l1qU0r (R. 134}. Lieutenant Colonel Taul, imtruotor ot mathaatiH a1. Wes\ 

Point, lintd in the same apartment with aoouaed troa June 1942 to Maroh 1943, 

Ti.aited aoouaed' • apartment frequently. never aa.w the aoouaed under the in• 

tluence ot liquor, and aooused'• oond.uot was t.lW8J8 propff a,D4 oorreot (R. 

121.128 ). Acowsed usually worked nry late and• aooording to Ueutenant 
Colonel Taul, wu probably the moa1s oomoientiom ottioer at West Pourt trcm 
the atandpoint of aoademio work (R. 159 ). 

Aoouud•a wife voluntarily eleoted to take the stand to testify 
on behalf of her husband and waived her priTilege ot refusing to divulge 
oonfidential oommunicatiom between herself and.aocuaed (R. 141}. She 
atated that accused studied Tel')" hard and worked very late hours at Weat 
Point and would spend u much as tour a..nd five hours a night, as much aa 
twenty hours a week on his ma.th.ema.tical research, in addition to his regularq 
aasign&d duties e•· instructor (R. 142 ). Accused• s wife stated th.e.t during 
1944 she beoam.e quite excited, aubject to orying spells, unoontrollable and 
unreasonable, and that she negleoted he~1elt and engaged in lll&Dy quarrel• 
with her husband which interfered with his work (R. 143). Aocused's wif_e· .' 
stated that she had oonaulted Dr. Fra.za Alexander, a. noted psyohologiat · · 
(R. 143). Major Drewry, witness for the prosecution. admitted that Dr. 
Alexander was "a Tery well known psycho-analyst" (R. 102). 'lbis Tisit to 
Dr. Alexander took place after the events of 2 January 1945 (R. 143) and 
a reoonoiliation was effected in March 1945 {R. 143). Aocused•e son became 
111, suffering £rem conTUl1iona during 1944 and arguments developed between 
a.ocueed and his wife over the kind of treatment and hospitalization of the 
ohild. aocwsed desiring that the ohild be sent to the Yale Clinic, his wife 
insisting on keeping the child at home (R. 145,146). On Christmu night, 
1944, accused and his wife entertained six oouples in their apartment. 
Liquor we.a served and while no one became intoxicated, ~ were feeling 
very good. ~e subject of the child a.rose a.gain and ·accused's wife, UDier 
the int'luenoe of 1ntox1ca.nt•, made a remark. "about the worst thing I could 
think of. I didn't want him to take the ohild to the hospital" (the remark 
we.a that accused wa.a not the father of the child) (R. 1471 see also R. 33,34). 
Accused's wife ran upstairs to the Wilson's apartment "orying and carrying 
on" because she did not want her husband to take the child away~ The Wllsons 
went to the aoouaed's apartment and suooeeded in pacifying accused and his 
wife (R. 147,148). Accused left his wife the next morning for a few days, 
going to New York City (R. 148). 

On 2 January 1945 after aooused returned trom New York City. 
another argument developed between accused and his wife over the child. 
Accused suggested to his wife that she see a psychiatrist and she·"flew 
off the handle" and violently opposed it (R. 150). Accused's wife a.gain 
repeated the remark made on 25 Deoember 1944 (that acoused was not the 
father of her child) in order to incite aooused (R. 150,160). Acoused 
then went to bed and aocU11ed's wife ran ups.tairs to the Wilsoru# and 
Tellingtons' apartments and persuaded Major Wllaon and Captain Tellington 

. ~ 
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to go dawn to aooused's apartment. telling them that aoou.aed had been 
drinking all day and bad oonsumed a whole quart of liquor a.nd a.sked for 
help to ta.lee the ohildren out of the apartment (R. 152 ). The ohildren 
were taken to the Tellington apartment, s.ooused remaining in his a.part­
ment (R. 153). Aooused did not threaten violenoe at a.11 toward his wif'e 
or the ohildren at any time during the evening (R. 154,162). Aoouaed's 
wife admitted she had ma.de a. statement to thia effeot to induce the 
Wilaona and Tellingtona to go to her apartment (R. 154). Aooused'• wite 
stated that tho aupboe.rd shown in proeeoution's Exhibit 2 was not in the 
oondition shown in the photograph when she left the apartment &Ild stated 
that her husband wu the only ~erson in the a.partm.ent when she le.rt on 
the night of 2 .ll.nuary (R. 158 J. Aoouaed had broken t. bottle ot rum. 
during the course or the argument with his wife on the night in question 
(R. 163). Aooused ha.d. informed his wife on macy oooasions that .she was 
interfering with his professional duties (R. 166). Acouaed's wife stated& 
11 I was anxious ••• to me.lee m:, husband out a.a the guilty party." "Dr. 
Alexander told me of this and demonstrated it to me" (R. 166). •I wu 
mad. I was almost trying to get him to fight back so that I could fight 
for m:, child'' (R. 170). 

Mrs; Lois netoher, wife of Major Fletcher, testitied that ahe 
lived in the same apartment building with aocused and his wife from June 
1942 to June 1944, and that she had heard loud oonversa.tiorui a.nd crying 
in aocused's apartment a.bout two or three times a monthJ that accused's 
wife wa.s hysterical a.nd. could not stop crying for one or two houro that 
a.ccused never raised his voioe (R. 174.175). Aoouaed'a wife was quite 
upset over her little boy (R. 176). 

Acoused. conversant w:Eth his rights, took the stand, was sworn. 
and testified on his own behalf (R. 177). 

Accused stated that af'ter he was graduated t'rom Columbia University 
he taught mathematics for eight months a.t Drew UniTeraity. Madison. New Jersey, 
and at the United States Merchant Marine Academy for four months (R. 178). 
Aooused entered the Nrrry in July 1942 on a direot commission as a first lieu­
tenant a.nd was usigned to tea.oh ma.thematics at the United States Mili ta.ry 
Academy. Wast Point, New York (R. 178). Aoou.,ed was selected by Colonel 
H.. Jones, Head of the Mathematios Department, to take speoial courses in 
advanoed mathematics at Browti University, Providence, Rhode Island. in the 
summers of 1943 a.nd 1944 (R. 178). Aooused continued this research work at 
West Point and kept Colonel Jones informed of his progress (R. 179)•• Ac­
oused spent an average of twrenty hours a week in resea.roh, o.f'ten working 
until 0500 (R. 180). Aooused was invited as a distinguished mathematician 
to deliver a talk at a colloqui'I.Ull held at Syracuse University in September 
1944 (R. 181.1~2J Def. Ebe. D). In April 1944 accused published,. pa.per on 
Geometric Uerivation for the National ~1&.thematios Magazine (R. 182J Def. Ex.E). 
Aooused also delivered talks at Columbia University and at Wellesley College 
before members of the .American Mathematical Society. 8.?ld these talks were 
published in the Bulletin of the Amerioan Ma.thema.tioal Sooiety {R. lti3.184J / 
Def. Ex. F,G, H). 
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The condition of a.ccused's·aon ca.used him a great dea.l of worry 

in 1944 am fed to many quarrels with his wife over the question of trea.t• 

ment and oa.re of the ohild (R. 185,186). · Accuaed sta.ted he beoame irritated 

and wea.ry during the latter pa.rt of 1944 over aome intrioate mathematio&l 

research work which he ha.d to complete by a certain da.te in Januar,y 1945 

(R. 187,188). AJJ to the eventa which ooourred on the night ot 2 January­
19'6, a.ocu.eed stated that he did not drink at all during that a.tternoon a• 
he ha.d intended to wori on the paper which he had promiaed to complete. 
A.tter -dinner he auggeit.f;~ to hia wite that she should get in touoh with t. 
good psyohia.triat in Nelf York City to help clarify the aituation. Hit rite 
objected and an argument ensued. Macy unpleasant things were &aid on both 
ddea. At about 2100 acouaed dra.llk: the remaillder of a bottle ot whiskey ­
which was the equivalent of two or three drinks but wa.• not auf'fioient to 
make him intoxioat'ed. 1'he argUI!>,9nt became more bitter and accused'• wife 
then ma.de an ·"extremely d.isturbirig remark" (oonoerning the paternity of the 
child). He went 1X> the oa.binet to take another drink but foul'ld. it looked, 
and when his wife ref'uaed to surrender the key this angered. him and he forced 
the 111a.binet by kicking on the door. Accused then decided to end the argument 
a.nd. went into his bedroom at approximately 2200 or 2230 and went to bed. A.tter 
lying there f<-r .i.oout twenty minutea he called his wife but found that ah• had 
left the a.pe.rtment. His wife a.nd neighbor, then came into the apartment and 
requested permiaaion to take the children, which nqueet aocuaed granted. 
Aocu.eed telt humiliated ainoe the neighbors had been called in am beoa.uee 
hia wife ha.d gone in the upstairs a.partmenti! ao he bega.n to throw books against 
the oe111ng and wall alld began to throw things aroum the apartment. "It wu 
t. matter of Tenting in 'a phyeioe.l way the pent-up rage or resentment that had 
been accumulating tor a lot1g time." Aocuaed admitted tha.t he had told llajor 
Wilson that he had a good time. He etated that he wu not being .aa.roaatio 
or facetious, beoauae 11i t was a relea.ae of all this accumulated resentment 
in this physical way." Acouaed stated he remembers seeing Major Wilaon and 
Ca.pta.in Tellington in hi• apartment but does llOt recall &11;,V' oonversa.tion rlth 
either or them. He a.lao remembera that Lieuten&nt Colonel Willing came into 

. hi.a apartment and that be entirely complied. with Colonel Willing'• ordera. 
Accused etated he remember& Jlt.jor Drewry and Major Hunt coming in hi• apart• 
ment and ordering him to get dresaed to go to the hospital. On arriving at 
the hospital he was given a pink capsule and then some difference arose as 
to whether or not he should wear pajama.a. Accused stated he resented being 
taken to the hospital after he wu told by Colonel Willing that he wu to go 

. to bed and get up the next morning and go to olaas as usual. Aooueed ata.ted 
that he was not drUDk: nor intoxicated on the night ot 2 JanuaryJ that he 
remembers everything that happened a.lid that the re were no ttblank: spots" in 
his reoolleotionJ and. that all that he ha.d to drink that day was about an 
inch and a quarter ot whiskey (R. 188-196 ). Acoua ed stated th& t on the night 
of 25 December his wU'e ha.d made a. very dbturbing remark in the presence_ ot 
their guests and had rwi upataJ.z:1 to the neighbors in a very excited atate., 
returning with Major and Mrs. Wilson., who pacified aooused am his Wife am 
then left (R. 196,197). Aoouaed went to New York City and on his return 

. effected a reoonoilia.tion with his wife (R. 197). Accused waa transferred. 
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troa the sta.tion &1pital. Wut Point. New York, to the regional hoapitd • 
. Fort Jay, New York. and then to :Muon General Ho1pital, Brentwood, Long 
Islam (R. 198). 

Accused stated that he had paid for repairing the ~alla t.nl oeiling1 
of hie apa.rtment and for other damage in the amount of approxim&tel7 titty­
eight dolla.r1. 

On orou-exami.nation a.coused stated tba.t he had he.cl no drinka 

during the a.f'terllOon of 2 January 1945 and ba.d hia firat drink about 2100 

(R. 201). .A.ocuaed stated that he did not know that hie wite wu in a. hysteri ­
cal state when ahe left the apartment on 2 January and tha.t he diC,. not hear 
her cry loudly for the neighbors (R. 202). Aocuaed stated that he did not 
attempt to reatrdn hie wife from te.ld.Dg the children out of the a.pa.rtm.eJ?t 
_(R. 203). Accused further stated that he had been working veey hard for 
several weeks late in 1944 to reach a oertain result in his research work, 
which resulted in muoh loss of sleep which JD&de him nry irritable (R. 207)• 
.A.ocuaed denied that be had finished a. whole bottle of liquor on the night ot 
2 Janut.ry 1946 (R. 210). 

4. .!:.• Drunkenness and diaorderlz oonduot. 

ifuile there ii some oonfllct in the teatimoey of the w1tneaaet, 
the record of trial overwhelmingly suat&im the finding that on the evening 
of 2 Januaey 1945, accused, a ma.theme.tic• instructor at the United States • 
Mi.11tary Aoa.demy at West Point, -a• drunk ani diaorderq in his qua.rter1 on 
the Aoa.denv grounds. There is no doubt tha.t accused wu mentally agita.ted 
and excited to a marked degree, a condition brought about in part by his 
quarrel with his wife. over a. conaidere.ble period of time the hospital!&&• 
tion of their older ohild, a. boy of two yea.re, had been the ca.use of aerioua 
diaa.greement between them, oulmim:bing on the evening of 25 Deoft'lber 1944 
a.rter a party at l'lhioh both ha.d drunk into:xica.ting liquor• in a quarrel, 
in the oourse of which a.oouaed'a wife. in t.n effort to gain her point, denied 
tha.t accused wu the fa.ther of the ohild• .A. threatened abe.ndom.ent ot his 
home by acouaed was prevented when his wife later explained that her atate- . 
ment wu false and ha.d been a.otuated solely by her desire to keep her ohild 
with her. When the topic or sending the child to the Ya.le Clinic oame up 
a.gain on 2 January 1945 a.coused's wife sought to accomplish her aame purpou 
by onoe more reflecting on the legitim&cy or the ohild. .A.ocuaed had indulged. 
in some drinking, and 1t we.a at this time that he began to give vent to h11 
pent-up emotions. It is apparent that the agitation created~ the bickering 
that had gone on contributed to thi.1 final outburat. Major Wilson, who first 
se.w aocuaed, did not consider him drunk and Colonel Willing would not expreaa 
an opinion a.s to his sobriety. These faots, however, do not offset the 
positive testimocy- of Major Ross, Ma.jor Drewry a.nd Ma.jor Hunt that accused 
we.a in fact drunk, a. conclusion that is strongly fortified by accuaed's ac• 
tions for several hours. It will be noted tha.t Colonel Willing testified 
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that e..ocused was unsteady on his feet and tnat his diction wa.s not olear, 
e.. condition that oould hardly be imputed to excitement. In the e..bsenoe 
of proof that aooused's mental condition was suoh as to oause & lapse of 
memory, e..ocused' s ina.bility to reoa.11 :m.a.ny of the imports.nt details of what 
transpired that evening is likewise persuasive of the o~nolusion that he wa.s 
in fact drunk. Much weight is to be given to the findi~gs of a oourt-ma.rtial 
on questions of fact, and the Board of RevieN finds no basis for disagreeing 
with its conclusions as to accused's drunkenness. That aooused wa.s disorderly, 
regardless of the reasons for his .misconduct, is not questioned. The Board, 
therefore, finds that the reoord of trial supports the findings of guilty of 
Specification l of the Charge, which sets forth an offense under Article of 
War 96 (MCM, 1928, par. 152!;_)• 

b. Damage to Goverrnnent property (Specification 2 ). 

That accused did damage Government propert;;-, as alleged in Speoi­
fioation 2 of the Charge, admits of no doubt. The testimony of the several 
witnesses, the photographs offered in evidence, aocused's admissions, and 
the stipulatiu.!.. ...s to the amount paid by accused in settlement of the damage 
done to the apartment olearly she,;, that aocus ed in actuality damaged and 
defaced parts of the Government building which he ocoupied and some Govern­
ment furniture located in his apartment. Vlhile the action of the court in 
substi,:;uting the words "to the value of ;,i54.80"• for the words 1101' so100 value.tt 
in desc:rli.bing the damage done, may not be technically correot, aocused's 
substantial rights were not affeoted thereby, since the substituted words in 
no way affect the seriousness of the charge or the severity of the punishment 
imposed. 

In a special plea to strike out. filed before arraignment, and in 
a motion for a finding of not guilty at the olose of the case for the prose­
cution. oounsel for defense contended that it was improper to lay the speoi­
fioation umer A.rtiole of War 96. in view of the fact that .Artiole of War 
89 specii'ioally provides that any one subject to military law who "willfully 
destroys any property whatsoever" may be punished as a court-martial m&y 
direct. Pretermitting acy- other aspect of the question. it is necessary 
only to point out that aooused is not charged with having destroyed, but 
merely with having damaged and defaoed Government property. recognized as an 
offense chargeable under Artiole of Viar 96 (MCM, 1928. p. 254. Form 134). 
The court, therefore, properly overruled both the plea. e.nd the motion. Its 
finding of guilty ot this specification is fully supported by the evidence• 

.!l• ~· Using insulting languag~ toward superior officer (Speoifioation 

The reviewing authority approved only so muoh of the finding of 
guilty of Speoifioation ·3 as involved the insulting language used by e.ocused 
toward Major Hunt at ~he Station Hospital. The incident at aooused's apart­
ment, therefore, need not be considered•. After aoouaed's arrival at the 
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Station B&lpita.1 an inter:oe brought him a pa.ir of pajama.a which he w~ re­
quested but not ordered to put on. He refused to do 10, sta.ting that b9 
never wore pajamu. After the interne lett, lajor Hunt, who, witJ,l Yajor 
Drewry, ha.d ta.ken aoouaed to the hospi ta.l, insisted tha.t a.oouaed ahould oompl.1' 
with the instruotiona whioh he had reoeiTed. It wa.1 then that aoouaed stated 
to Major Hunt "like a man oompletely indifferent or trying to be a big 1hot11 

that it ~or Hunt "or er., one who wa.nted him to .2,ut on thoae pajama.a didn't 
like it LtheY7 oould damn well ram them up /Jhei!J fam:i;y-, 11 adding in a direot 
statement toJMjor Hunt, "Furthermore, y-ou oan inolw.e that in 1our offioial 
report." Regardless of aoouaed's disturbed mental oond.ition a.nd exoitemsnt, 
suoh language is properly classified as insulting, and its application by 
a.n officer to a superior otfioer is punishable wxler Article of War 96 a.a an 
aot to the prejudice of good order and military discipline (Winthrop's Military 
Law and Preoedents, 2d F.d.., p. 714). 

s. Consideration has been given to a •Msnorand\llll. of Bebalt ot .A.oouaed11 

tiled by apeoia.l counsel for aooused, Mr. Henry s. Miller. 

6. Four of the eight members of the court which tried aoouaed reoommellded 
olemenoy to the reTi awing a.uthority. 

7. War Department records shOW' that aocuaed is 33 years and 3 months 
ot age, and 11 married. The record of trial ahon tha.t he has_ two ohildren. 
.Arter attending high sohool tor 2-1/2 ·1eara, he attended for one year and · 
gradua.ted from Colby Academy, Brooklyn. Thereafter he pursued a four-year 
course at Columbia. gra.dua.ting with the degree of A.B. in 1932, and took 
post-gr&.duate work there tor·2-1j2 yea.rs thereafter, •peoializing in mthe~ 
ma.tios. a. ia a member of the .Ameriolf.ll Ma.thema.tioal Society. Be wa.a employed 
u an ~lieh Instructor by the .Amtorg Trading Corporation (Ruasian-.Amerioan 
Trade Center) !'or two yeara, and for aix month.a thereafter a.a a part-tim 
ma.thematics inatruotor by- Drew University, John Marshall College and Wagner 
College. He was an instruotor in mathematics and science at the United States 
Coast Guard Merchant Marine Academy, Great Neok., Long Island, when his appoint• 
ment a.s a first lieutenant, AUS, and usignment to the United ~:!;ates Military. 
Aoademy as an instructor in mathematic, we.a .recommended by .Ma.jor General F. B. 
Wilby, Superintement of the latter institution. He was commissioned a first 
lieutenant on l July 1942 and called to active duty on 6 July 1942, being a.s­
aigned to the U111ted States Military AoadEllly, where he rema.ined aa an instruo• 
tor until about 10 January 1945. He wa.s promoted to captain on 24 :l&.roh 1943. 

8. The court wu legally constituted and had jurisdiction over the 

accused and ':)f the ofi'enaea. No errors injuriously affecting th9 substantial 

rights or the acoused were committed during the trial. In the opinion of 
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the Board or ReTiew the reoord of trial is legally sutfioient to support the 
timing• ot guilty and the sentence and to wa.rra.nt oontirmation of the aen­
tenoe. Dismissal is authorised upon oon:rlotion ot a Tiolation or Artiole or 
War 96. 

......c,;.:.....J...:::"'"'-l...a..~-=~,.co6U.I~~· Judge Advocate 

, ~ge Advoo&te 
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SPJGK - CM 281848 lat Im 

Bl A.SF. JA.GO. Washington 25. D. c. .JUL 1 C 1945 
TOI The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Revin in the cue of Captain Benham M. Ingersoll 

(0-481603), .Arra::, 0£ the United Statea. 


2. Upon trial by genera.l oc.urt-ma.rtial this officer was found guilty, 
in violation of Article of Wa.r 96, of being drunk &llld disorderly (Specifica­
tion l), and of willfully, wrongfully and unlawfully damaging and defacing 
Government property (Speoifioa.tion 2) in his qua.rtera, a.nd of uaing imult• 
ing language toward his superior officer, Major William A. Hunt. Jr. 
(Specification 3 ), a.ll of these offenaes ha.vi~ been committed &t the United 
States Mili ta:-;; .a.cademy, West Point, New York, on 2 Janua.ry 1945. He wu 
sentenoed to be dismissed the service. Four of the eight members of the 
oourt-ma.rtia.l whioh tried him subsequently recommended clemency. The renew­
ing authority approved the sentenoe and forwarded the reoord of trial for 
action w:ider Article of We.r 48. 

3. A summary of the evidence may be foun,d in the a.coompa.nying opinion 

of the Board of Review. I concur in the opinion of the Board of Review 

that the record of trial is legally sufficient to support the findings and 

the sentence and to warrant confirmation of the sentence. 


On l July 1942, accused. a college professor, was ·commissioned 
first lieutenant and assigned to the United States Military Academy a.a an 
instructor in mathematics on the recommendation of the Superintendent of 
the Academy. and served with distinction as suoh until about 10 January 
1945. In addition to his regular work a.s an instructor, he devoted muoh 
time in the evenings to additiona.l study and resea.rch, and was engaged in 
the preparation of a speoia.l treatise at the time of th,, occurrenoes which 
gave rise to the charges in the present ca.se. During this period of service 

he delivered lectures at three different colleges, attended adva.noed courses 
at Brown University during the summers of 1943 and 1944 at the request of 
the head of the Mathematics Department at the Academy, 8lld prepared a 
technical pa.per which was published in a.n outstanding national magazine, 
devoted to ma.thematics. His wife a.nd their two children resided with him 
in their quarters on the Academy grounds. The older of the children, a 
boy of two, who was subject to frequent apells ot an epileptic nature, wa.s 
the subject of many qua.rrela between acouaed .a.nd his wife, culmi:oati12g 
a.f'ter a. party on Chirstmu, 1944, in a.· statement by a.ooused's rife to him 
that he wa.s not the fa.ther of the child. Subaequently his wife a.dmitted 
that her statement we.a false a.nd he.d been made only to deter him from 
carrying out his desire to have the child taken to a_ olinic for examination 
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am possible treatment. On 2 January 1945 in the course ot a heated argu­
ment accused aga.in auggeated examination of the child at the Yale Clinic. 
In the bitter bickering whioh rollowed this suggestion, and after acouaed 
had partaken rather freely of atraight whiskey, acouaed 1 s wife reit.,era.ted 
her statement a.a to the legitimacy of the child. It wa.a at this time that 
aocuaed broke the tirat piece or furniture and acouaed's wife ran aorea.m- . 
ing to her neighbora. About thirty minutes later acouaed bege.n throwing 
various articles aroUlld in the apartment a.nd defaced and damged Goverment 
property a.a charged. He later pa.id for t¥-a damage in full. Subsequently 
he wu ta.ken to the Station Hospital by Major Hlmt, ProToat Marshal at Weat 
Point, aild a psychiatrist rrom the medical start. He refused to put on 
the pajamas that were given to him in the hoapital. by the interne, and 
upon 1/Ajor Hunt'• insistence that he do so he used the insulting and of­
fenain language described in the findings a.a approved. On 8 January 1945 
the Superintelldent of the Aoademy recommended that accused be reclasaified. 
A Disposition Boa.rd at Ma.son Genera.! Hospital, to which inatitution aooused 
had apparently been 1ent for obaerve.tion, rendered a report on 10 larGh 
194:6 in which it i,,...ade a diagnos1a of. "Psychopathic peraonality, emotio:nal . 
imtability," ~tewmme®ed aocua ed I s return to his I tation to face reola.Hi• 

--.. hcation proceedings, and expresaed the following news• 

( "It is the opinion of the board tha.'t the patient'• (accuaed'a) 

instability has been so severe u to bring about his diff'ioulti.. 

in spite of his own efforts at restraining himaelf and he baa per­

formed his duties u adequately u posaible. Although a psychopath 

must be considered responsible tor his actions in the above senae, 

the patient'• {acouaed'•) difficulties have received a larg~ in­

voluntary contribution which constitutes a large mitigatillg cir• 

oumstance. • 


While accused's misconduct waa clearly established, it is apparent 
that it waa provoked by the unreasoI1&ble attitude assumed by hi• wife with 

.regard to the medical ca.re of their child and by her admittedly unfounded 
1ta.tement ma.de to him by her, while she was in a hysterical and emotioI1&1l;y 
upset condition, that be we.a not the father of the child. In his wrought 
up state or mind, a.ocused drank too heavily, became drunk, lost control of 
himself a.nd committed the orfenses described in the specifications. In new 
of the great provooation indicated by these circumstanoes and of his excellent 
reoord as an officer, as e:mpha.abed in the request tor olemenoy, tiled by 
four membera or the trial court, I recommend that the aentenoe be confirmed 
but commuted to a. reprima.nd aDd forfeiture of fifty dollar• of his pay per 
month for six monthl, and that the aentenos u thua modified be oarried 
into execution. ­

4. Co:n.tideratio~ baa been given to a brief filed in behalf or aoouaed 
by hi• special counsel, Mr. Henry s. Miller. 
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5. Inolosed 11 a form of aotion designed to oarry into execution the 
foregoing reoomm.end&tion, should it meet with your appr~val. 

~ .C!.. ~Q ,_.,,.' 

3 Inola MIRON c. CHA.Mm 
1. Record of trial Ma.jor General 
2. Form of aotion The Judge Advocate General 
3. Brief in behal.1' 

of accused 

( Sentence confirmed blt commuted to a reprimand and forfeitures. 
G.C.K.O. 404, 18 Aug 1945)• 
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'WAR DEPARTMENT 

Army Service Forces 


In the Off'ice of' The Judge Advocate General 

Washington, D. C. 


SPJGN-cM 281884 

UlJITED STAT-ES ) Amr£ AIR FORCES FASTEliN 
) FLYING TRAINING COJMAND 

v. ) 
) Tria1 by O.C.M., convened at 

Second Lieutenant EDWIN H. ) Courtland Army Air Field, Courtland, 
MENGERS (0-840ll9), Air Corps. ) 

) 
Alabama, 30 :May 1945. Dianissal. 
and' f'orf'ei ture of' all pay due or , 

) to become due. 

OPINION of' the Bo.\RD OF REVIEW 
LIPSCOMB, O'CONNOR and MOIDAN, Judge Advocates 

1. The Board of Review has examined the record o:t trial in the case 
of' the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the .following Charge and Specifi ­
cations: 

CHAliUE: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Edwin H. Mangers, Squadron 
"H", 2ll5th AAF Base Unit, Army Air Forces Pilot School (Spec. 4-E), 
Courtland Army Air Field, Courtland, Al.abama, did, on or about 
28 December 1944, wrongfully, .feloniously, and knoll'ingl,y, transport, 
by train, one Sara Weaver, a woman, in interstate cOOllllerce, from 
Atlanta, Georgia, to Fort Myers, Florida., .for the purpose of 
11.licit sexual intercourse. 

Speci.fication 2: (Finding o:t not gullty) • 

Specification .3: (Finding of not guilty). 
. . 

The accuse_d pleaded not guilty to the Charge and all Specifications 
thereunder and was .found not guilty or Specifications 2 and 3 but guilty 
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of. the Charge and of Specification l. He was sentenced to be dismissed 
the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority approved the sentence, but remitted so much of 
the forfeitures imposed thereby as pertained to the accused's allowances, 
and forwarded the record of trial for action under Article of War 48. 

3. The deposition of li1iss Sara Weaver of' Union City,' Georgia, and 

two letters and a telegram dispatched by the accused comprise all of 

the evidence for the prosecution (R. 5; Pros. Ex. 1). These show that 

"about fourteen months" prior to the trial Miss Weaver met the accused 

in Montgomery, Alabama, and became his paramour. Shortly thereafter, 

in May of 1944, after his transfer from Maxwell Field, Alabama, she 

visited him at his new station in Bennettsville, South Carolina. Upon 

learning at the Cadet Club there that he -was married she discontinued 

sexual relations with hbn. She agreed, however, to marry hbn "if he 

got a divorce". 


Subsequently, in a letter written on 19 December 1944 from Turner 
Field, Georgia, he informed her. that, af'ter receiving his "wings and 
bars" on the following "Saturday" and after going to his home in Denver, 
Colorado, :tor a brief leave, he expected. to spend a few days with her 
in Atlanta, Georgia, before "I move on to my next post and take you with 
me". Soon she wou1d be, "All mine to have and hold close every night". 
On ·30 December 1944 he 'Wl'Ote to her from Denver that he was to be stat ­
ioned at Buckingham Field, Fort Myers, Florida, "so it looks as if we.'ll 
get to have a Florida winter after all, darling". At his new post he • 
would be able to spend considerable time "in town" and asked, "'What are 
you going to do with your man in your arms so much after such a long 
ti.me?" 

Following the·plan expressed in his letters, he met Miss Weaver in 
Atlanta, Georgia, early in January, 1945. He assured her that within 
two weeks he would be divorced, urged her to accompany him to Florida, 
and purchased her ticket. She acceded, and while waiting with him for 
the train in the. station at Atlanta, she encountered a casual acquaint­
ance to ,mom she stated that she was going to Florida with her "husband, 
Lieutenant Mangers". After traveling with the accused from Atlanta, 
Georgia, to Fort Myers, Florida, she procured lodging first at the Morgan 
Hotel and later, from 9 January to 19 February 1945, at the Cqlonial 
Hotel. They lived together as man and wife during this period, and he 
introduced her as, and generally represented that she was, his wife. 
As a result of their sexual relations ehe contracted gonorrhea for which 
she was successfully treated at the Lee Memorial Hospital. When the 
accused was transferred to Courtland, Alabama, on 19 February 1945, she 
left Fort Myers and followed him to his new assignment. 

Upon joining him again she inquired, "what he intended to do about 
, the money he had gotten from her". The sum in question aggregated some 
six hundred dollars and represented the proceeds of the sale, at his 
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behest., other furniture and jewelry. No pa.rt of this money having been 
returned to her, she advised him that she wo~u "forget about the rest of 
it" if he would give her his automobile. 'When he "just laughed" at her, 
she threatened to tell "someone at the legal otfice•. ·Eventua~ he did 
offer her the car, but on l2 May 1945, she ini"ormed him by telephone that 
he could make full satisfaction on11' by restoring the money llbich he had 
taken. Her reason !or maldng the statement upon which the present charges 
nre based ·,ms-: as follows: 

"I mereq 1V8.llted to· get back the money that I received from 
the furniture and jewelry that he encouraged me to sell, telling 
me I wouldn't need it aeymore; that .from now on my home was 1fith 
him until he went overseas and then I would stay with his mother." 

In answer to certain cross-interrogatories, she stated that she had 
been married at the age of sixteen. She denied living with a "Claude 
Anderson" but acknowledged her "friendship" .'With him, extending over a 
period of "two years, steady dating•. At one time she had been "booked" 
as a material 'Witness in a murder case, but, af'ter being held only twelve 
hours., she was released from custody. 

4. The accused., after his rights relative to testii'ying or re­
maining silent had been explained, elected to take the stand and make a 
BWOm statement on his 01111 behalf. He explained that he was acting as 
his awn counsel because 11ctrrtain things1:*Hshould be· said***Which would 
no1t be brought out unless I conducted my own defense". (R. 6). 

His wife., lib.an he had married seven years be£ore, had becane 
estranged fran-him and h&d left their three children in the care of her 
sister in Denver., Colorado (R. 10). Because of domestic difficulties 
he looked around for "feminine compaey" and., while stationed at Maxwell 
Field, Alabama., met and had several dates with Miss Weaver· (R. 6). 
During the course of her subsequent visit to Bennettsville., they had 
sexual relations 111th one another (R. 7). After receiving his commission 
in December, 1944, he went on leave to his home in Denver., Colorado, and, 
1'hile there., effected a reconciliation with his wii'e (R. 9). Although 
he persisted in his plan to have Miss Weaver aceanpacy him to his new 
station at Fort ~rs., Florida., after he reached Atlan!!., he 118s told 
certain things by her about her pa.st ~c~"scared /jrli_j oft" and con­
vinced him that "she was too much i'or ~ to band.le" (R. 22). She 
had been married three times, had engaged in "bootlegging•., and for two 
years had lived :,rith a 11Claude Anderson"., a convict., llho bad committed 
a murder in her apartment (R. 7., 21). 'Mien the accused suggested that 
she should not go with him to Florida., she •just laughed it oft" and., 
since she had quit her job and made all arrangements., she decided to go 
•any way• (R. 9., 22). In &rrr. event., she had recen~ undergone an ope:r­
ation and had planned to Ti.sit Florida tor her health (R. 12). She and 
the accused indulged in se:xual relations. during his stay of two or three 
da7s duration in Atlanta (R. 13). Together they qnt to see her parents. 
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who knew that she was going to Florida. To keep them11 .tran being suspi­
. cious" the accused traveled alone to Fort }t·,rs and Mias Weaver followed 


a day and a half later (R. 8, 15)• 

... 

.1.tter her arrival she resided at the Colonial Hotel where he called 
on her and had saual intercourse wit.h her "on several occasions" (R. 16, 
18). Both contracted •v. n.• but she had it first {R. 16, 17). He never 
gave her money for support but paid for her meals •occasionally" (R. 21). 
When he was assigned to Courtland Anq Air Field, Courtland, Alabama, she · 
proceeded there also. She attempted to 9 blaclanail" him by threatening to 
create trouble unless he met her demands for money~ At one time she re­
quested his automobile and, about two weeks before the trial infonned him· 
that 8 the whole thing 'WOU.ld be cleaned up if I would give her $600.0011 

(R. 8, 23). The fact that she re'tained his letters indicated her plan to 
•incriminate" him (R. 8). When he refused to pay her, she instigated the 
inatant proceedings •to get revenge• (R. 23). He described Miss We~ver 
as fol.lows a 

11She was a sharp dresser, and she danced well. She was 
pleasant·compaey, and she was just out for a good time. All.in 
all, she was quite a peysica~ attractive girl, as well as plenty 
eager. She liked to get in the sack pretty often., too" CR. 20) • 

.. 
· A letter_ .from the Solicitor General of the Atlanta., Georgia, Judicial 

Circuit, revealed tha_t •a Sara Weaver" was arrested in 1942 for being 

"Drunk and Disorderly" and., on 19 Jtme 1942., !or being 9 Plain Drunk"· 

(R. 8; Def. Ex. 1). ,, ­

5. Specification l of the Charge alleges that the accused •did, on 
or about 28 December 1944, wrongfully, feloniously, and knowingly, trans­

·port, by train, one Sara Weaver, a wanan, in interstate commerce, .from 
Atlanta, Georgia, to Fort Myers, Florida, ·for the pirpose of illicit 
sexual interccruz:se". Thi11 offense was laid under Article of War 96. 

Section 398., Title 18., United States Code, often described a11 
section 2 ot the White Slave Traffic Act or the Yann Act, provides that: 

"Any person who shall knowingly transport••••in interstate or 
foreign commerce, ••••any wanan or girl for the purpose of prosti ­
tution or debauchery, -or for aw other immoral purpose, •• ; or who 
shall knowingly procure or obtain•••• ,any ticket or tickets., or any 
fonn of transportation or evidei;ice of the right thereto, to be used 
by any woman or girl in interstate or .foreign commerce•••• , in going 
to any place for the purpose of prostitution or debauchery, or for 
any other immoral purpose ••• , whereby any such woman or girl shall 
be transported in interstate or .foreign commerce •••• , shall be deemed 
guilty of a !eloey••••w 

That the accused violated this statute is established by the evidence 
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beyond the peradTenture ot a doubt. Having arranged by correspondence, 

to tate his paramour with ha to his new station, he met her in Atlanta, 

GeorgiaJ bad intercourse 111.th her; purchased ·a railroad ticket tor her 

to Fort Myers, Florida;_ lived with her there as lmsband and wife in the 

.Colonial Hotel; and had sunal relations with her on numerous occasions. 

, The purchase of a railroad ticket, the ~portation in interstate 
c<111merce, and the immoral purpose having au been conclusively ah011%11 
the findings or guilty are amply sustained•. Miss Weaver's history, 
character, and tactics, while hardly admirable, do not mitigate or ex­
tenuate the conduct of th& accused, for obviously the ll.ann Act •s pri­
marily directed against the interstate transportation ot women of low 
morals; Since commercial gain is not an essential element of' the otrense 
defined by_ the statute, the £act that she received no remuneration .rraa 
him is immaterial. (Johnson y, United States, _21S Fed. 679 (C. c.: ~. 7th, 
1914); 29 BR 99, CM 245014, Cookerl,y). . 

· .. · 6. The accused, lrbo is married, is about 26 79ars old. Arter 

attending high school for three years, he was employed trail June, 19.38 

to June, 1940, by the United States Bureau of Public Roads as a Junior 

messenger and .f'ran June, 1940 to January, 194.3, by General Motors as a 

parts c1erk. From 6 June 1937 through 1942 he served in the Colorado 

National Guard. Alter enlisted sarvice in the Arm;r !ran 26 February 194.3. 

to 22 December 1944, he was canmissioned a second lieutenant on 23 ~ 


· cember 1944. He bas been on active ·duty as an officer since the last 
date. . 

~ 

?. The court was legally constituted. No errors injuriously a.t ­
i'ecting the substantial rights o:t the accused nre canmitted during the 
t.rlal.. In the opinion ot the Board ot Review the record ot trial is 
lega~ sufficient to support the findings and sentence and to warrant ;,- · 
conf'u,nation thereof. Dismissal is authorized upon conviction o£ a 
violation of Article ot.War 96. · 

s 
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SPJGN-CM 281884 1st IIXi 

Hq ASF, JAGO, Washington 25, D. c~ JUL l G 1945 

TO: The Secretary of War 

l. Pursuant to Executive Oxv.er No. 9556, dated 26 May 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of Second Lieutenant Edwin 

H. Mangers (~-840119), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of wrongfully, feloniously, and lmowingly transporting a woman 
in interstate conmerce for the purpose of illicit sexual intercourse, 
in violation of Article of War 96. He was sentenced to be dismissed the 
service and to forfeit all pay and allowances due or to becomi3 due. The 
reviewing authority approved the sentence, but remitted so much of the for­
feitures imposed thereby as pertain to the accused's allowances, and for­
warded the record of trial for action under Article of War 48. 

J. A sunmary of the evidence may be found in the acccmpanying opinion 
of the Board of· Review. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings and sen­
tence as approved by the reviewing authority and to warrant confirmation 
thereof. 

Early in January 1945 the accused, a married man, purchased a 
railroad ticket for the transportation of Miss Sara Weaver, his paramour, 
from Atlanta, Georgia, to Fort Myers, Florida. After her arrival there he 
openly lived with her as husband and wife in the Colonial Hotel frcm 9 
January 1945 to 19 February 1945 and bad sexual relations with her on 
numerous occasions. This was a clear violation of Section 2 of the so­
called Mann Act and c1early demonstrated him to be lacking in that degree 
of moral responsibility and good character req.,.ired of an officer in the 
.Arrq. I accordingly recommend that the sentence as approved by the reviewing 
authority be con.firmed, but that the forfeitures imposed be remitted, and 
that the sentence as thus modified be ordered executed. 

4. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation, should it meet with your approval. 

~ Q . c-.~ ... 
2 Incls 1'iYRON C • CRAMliR 

Incl 1 - Record of trial Major General 
Incl 2 - Form of action The Judge Advocate General 

( Sentence as approved by reviewing aut.hority con.firmed but forfeitures 

·remitted. GCMO '.378, 25 July 1945). 
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WAR DEPARTMENT 

Anny Service Forces 
In the O.tfice o.t The Judge A.dvoca1* Jeneral 

wash.ington, D. c. 

SPJGQ - Cll 281891 

UNITED STATES 	 ) AmlY AIR FORCES ~TERN 
) FLYING TRAINING Ca.n.JAND 

v. 
Trial by o.c.:M., convened at AriflY' 

Second Lieutenant HARRY J. Air Forces Flexible Gunnery School, 
SCHROEDER, JR. {0-862059), Las Vegas Anry Air Field, Las Vegas, l
.A.ir Corps. 	 ) llrrada, 2 June 1945. Diamissal, 

) total .tori'eitures and con.tinement 
) for eighteen (18) months. 

OPINION of the BOt\RD OF Rl!:VlEW 
ANDREWS, BIERER and HICKMAN, Judge Advocates 

l. The Board o.t Review bas examined the record o:t trial 1n the case 
o.t the officer named above and submits this, its op:l..nion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Speciti ­
cationsa 

CHAmE Ia Violation of the 61st Article ot War. 

Speciticationa In that Second Lieuteant Harry J. Schroeder, Jr., 
.lir Corpe, 3021st A'I:fq Air Forces Base Unit, did, withou"t; proper 
leave,absent himself trom·his station at Las Vegas Arrq Air 
Field, Las Vegas, Nevada, .trom about 7 April 1945, to about 
ll Vay 1945. . 

CHARGE IIa Violation o.t the 96th Articl1t of war. 

Specification la In that Second Lieutenant Barry J. Schroeder, Jr., 
Air Corps, ,3021.st Army ilr Forces Base Unit, 1'hile legal'.cy' 
married to Betty K. Schroeder, did, from about 25 April 194S 
to about 'J.7 April 1945, at, Hermosa Beach, C&ll.tornia, 'Wl'Ongtul.q 
and unlaY.tl1lJ3 live aDd c~habit with one Genevieve Scribner, 
a woman no"t; his wi.te. 
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Specitication 2a In that Sec01id Lieutenant Harry J. Schroeder, Jr., 
·Air Corps, 3021st Army Air Forces Base Unit, while legall,y 
:married to Betty K. Schroeder, did, from about. 27 April 194S 
to about 4 May- l94S, at Bll.g Bear Lake, C&lilomia, wrongtull,y 
and unlaw:cul:cy, lln and cohabit With one Genevieve Scribner, a 
woman .not h1a Wife. 

Spec1.ficat1on 3: In that Second Lieutenant Harry J. Schroeder, Jr., 
Air Corp8, 3()2lst Ar,q- Air Forces Base Unit, while legal]¥ 
married to Betty K. Schroeder, did, :f'raa about 4 Kay- 194S to 
about 6 Jray 1945, at Loa Angeles, Calltomi&, wrongtull¥ and 
unla~ 11ve and cohabit with one GeneTi.eve Scribner, a 
woman not his wi.te. i 

Specit:f.cation 4: In that Second Lieutenant, Barrr J. Schroeder, Jr., 
Air Corps, 3021.at J.nir Air ForcH BaH Unit, while leg&~ 
married to Betty K. Schroeder, did, .trom about 6 Kay 1945 to 
about lO May 1945, at Lagwia Beach, C&litornia, -.rongtul.:q and 
unla~ live and cohabit 111th one Genevieve Scribner, a 
wcman not his 11:Lte. 

Specification s: In that Second Lieutenant Harry J. Schroeder, Jr., 
Air Corps, ,302lat Anq .lir Forces Base Unit, -.bile legal.q 
married to Betty K. Schroeder, did, frail about 25 April 1945 to 
about 27 April 1945, at Hermosa Beach, ca11torn:1.a, wronctulq 
and .talael7 :reprena'\ Genni.ne Scribner to be his wife. 

Specification 6: In that Second Lieutenant Harry J. Schroeder, Jr., 
Air Corps, 3()21.at Arrq Air Forces Base Unit, 'Rbile lega~ 
married to Betty" K. Schroeder, did, tran about 27 April 1945 
to about 4 Vay 1945, at Big Bear Lakei California, wrongtully 
and .talse:q represent Genevieve Scribner to be his wife. 

Specification 7: In that Second Lieutenant Harry J. Schroeder, Jr., 
Air Corps, 3()21.at J.?"llf1' Air Forces Base Unit, while legalJ¥ 
married to Betty K. Schroeder, did, .trom about 4 Yay 1945 to 
about 6 M".a7 1945, at Los Angeles, C&llfornia, wrongi'ul:q anc:l 
!alsel1' represent Genevien Scribner to be his -.Ue. 

Speoitication 81 In that Second Lieutenant Harry J. Schroeder, Jr., 
Air Corps, 3021st A?'f'Jq Air Forces Base Unit, while legal:q 
married to Bet-cy K. Schroeder; did, .trom about 6 May 1945 to 
about lO May 1945, at Laguna Beach, Csllfomia, wrongf'ul.:q am 
talaeJ.¥ represent Genevieve Scribner to be his w.1.f'e. 

He pleaded guilty to and was tound guilty o.t all the Charges and Specifi ­
cations. No evidence o! previous convictions was introduced. He was 
eentenced to be disnissed the service, to .torf'eit all pay and allowances 
due or to beccme due, and to be confined at hard labor at such pl.ace as. 
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the reviewing authority ma.y direct tor eighteen (18) months. The re­
viewing authority approved the sentence and £., • .;.arded the record of trial 
for action under Article ot war 4s. 

3. No evidence ns introduced by either the prosecution or the 

defense (R. 5, 6). The accused, after bd..ng ini'o:nned of his rights as 

·a witness, elected to remain silent (11. 51 6). 


4. Although no evidence was introduced, the pleas of guilty sustain 

the .findings ot guilty ot absente without leave from about 7 April 1945 

to about 11 May 1945, in violation of Article of War 61, and ot the four 

Specifications of wrongf'ully and unla....tu.l.ly living and cohabiting with a 

wanan not bis wile and the f'our Specifications of wro~ and !al.seq 


. representing a 'W'Ol!1B.Il to be hia 'Wif'e who in .tact was not his 111.fe, all :1.u 
violation of Article of War 96. 

5. War Department records show that the accused is 27 years ot 
age, married and bas one minor child. He is a native ot Iowa and a 
resident ot Fort Madison, Ia.. He is a graduate ot the University o! 
Notre Dame, South Bend, Indiana, ha'fing received the degree ot Bachelor 
of Science in 1939. He did post-graduate W'Ork in business administration 
at the Babson Institute, Babson Park, Massachusetts, and received a cez­
t:1f'icate ot canpletion in 1940. In civilian lite the accused •s employed 
1n 1941 b.r Phelan-Faust, St. Louis, Missouri, as a stock boy, and by E. I. 
Du Pont de Nemours Canpany, Chicago, lll.inois, as a trainee. DuriDg 1942 
he was employed by Day and Zilllnerman, Burlington, I011a, as a guard, and 
by' Royal :Markets, Fort :Madison, Iowa, as production manager. He served 
1n enlisted status in the Al'Dij" from 16 October 1942 to 19 llay 1943 as an 
aviation cadet. He was appointed a second lieutenant, Amy ot the United 
States, on 20 :May 1943 upon graduation from the Armament Course, Air 
Force Technical School, Arm:, Air Forces Technical Training Command, Yale 
University, New Haven, Connecticut, and was ordered to active duty in 
the Air Corps. War Depar1ment reoords disclose that the accused has been 
punished tlfice under Article of War 104, and the review o! the. Sta!! 
Judge Advocate reveals a third punishment thereunder. 1'he offenses and 
punishments were as follows: {l) On 15 October 1943, a reprimand and 
forfeiture tor being drunk in unifo:nn in a pibllc place; (2) On 18 Jan­
uary 1944, a reprimand tor being drunk and fighting with a police officer 
in a public bar; {3) On 8 June 1944, a reprimand and f'orf'eiture for 

. absence without leave :tor two days. 

6. The court was legally conatituted and bad jurisdiction of the 

person and subject matter. No errors injurious~ at!ei:tiJ::I& the substan­

tial rights ot accused nre canmitted during the trial. In the opinion 

o! the Board ot Review the record of' trial is legally sufficient to sup­

port the findings of guilty and the sentence and to warrant confirmation 

ot the eentence. Diani.seal ia authorized :tor Tiolation o:t Article of 

War 61 and 96. 


. ........
, 

udge .ldToea te 

&.z:::IUJ,.~,a...~,tp.t,ifl.~~r,u Judge Advocate3 
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SPJG~ - CM 281891 1st Ind. 

Hq~SF, J,\GO, Washington 25, · D. c. AUG 6 1945 
TOt , The ~ecret3.ry of War 

1. Pursuant to Executive Order No. 9556, dated 26 u..y 1945, 
there are transmitted herewith for ~'our a_ction the record of trial 
and the o;;iinicn of the Board of Review in the case of Second Lieutenant 
Harry ·J. Schroeder, Jr. (0-862059), ~ir,'Corps. · · 

2. T.Jpon trial by general court-J1'13.rtial this officer pleaded 

guilty to and ,ras found LUilty of absent:inc hinself without leave 

f'rocdtls station frro. abrut 7 A.pril 1945 to about 11 Bay 1945 (.'.34. 

days), in violation 'of Article of T:ar 61 (Charge I and Specification); 

of· four Specifications of wrongfully and 1mla:wfully livine and ·coha­

biting with a wor::::i.n not his vdfe, while legally married to another 


·wor.:an (Specifications 1 throuzh 4, Charge II); and of four Specifica­
tions of wronzfully and falsely representing the afore'!lentioned wanan 
to be bis wife (Specifications 5 through 8, Charge II), in violation 
of Article of 1Yar 96. He was sentenced to be dismissed the service, · 
to forfeit all pay and allowances due or to become d'.le, and to be 
confined at hard labor at such place as the reviewing authority mi['.ht 
direct for eighteen mcnths. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article 
of '!!a.r 48. 1 

3. No evidence was introduced by either the prosecution or the 

defense. The Boo.rd of Review is of the opinion that the record of 

trial is legally sufficient to support the findines of pilty and the 

sentence and to warrant ccnfirrri.ation of the sentence. I concur in 

that opinion. 


The eight Specifications of Charge II all relate to the sarte 
woman. They cover the ::.:ieriod fro'll.· about 25 April 1945 to about 10 
ray 1945, during which period the accused, while legally mirried to 
another wcman, Y,Tongfully and unlawfully: lived and cohabited with' fae 
woman named in the Specifications, vlb.o v.e.s not h:i.s wife, at four dif ­
ferent places in California, at each of Thlch he wrongfully and falsely 
represent~d h:lr ~o be his wife. 

Ueutenant Schroeder has been ~unished three times u.~der 
!.rticJ.e of ·,;ar 104, as follows: (1) 15 October 1943, drunl~ in uniform 
in a !"ublic place; (2) 18 January 1944, dr.ink aril fight:ing with a 
police officer :in a p'.lblic bar; (3) 8 June 1944, absence without 
leave for two days. · 
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I recommend that the sentence be confirmed but that the 

forf<!ilitures· and confinement be remitted, and that the sentence a.s 

thus modified be ordered executed. • 


4. Consideration las been given to letters from the Honorable 
. 	 Thora s E. 113.rtin_:, H~use of Representatives; Urs ~ Harry J. Schroeder, 

Jr., wife of the accused, and Georgj_a. D. Phillips, concern-ing clemency, 
v1hich letters are attached to the· recoro of trial. 

5. Inclos ed is a form of actlon dciigned to carry into execution 
the fo:regoing recommendation, should it mt:let with your approval. 

5 Incls 
1 - Recore -of trial 
2·-· Form of action 
3 - Ltr fr Hon. Tho'l'e. s 

· E. i~rtin, 7 July L~5 
4 - !,tr fr !..frs. Harry J. 

Schroeder; Jr., 16 
July 45 

5 - Ltr fr C1:1orgia. D. 
Phillifs., 24 July 45 

!iYROH C • CI',f~'-~ 
Hajor General. 
The Judge .Advocate General 

( Sentence confirmed but forfeitures and confinement rend.ttede QCKO 426 
28 Aug 1945). · . . · 1 





(2.53)-WAR DEPARTI.:ENT 
.A;rnry- Service Forces 

,In the Office of the Judge Advocate General 
Washington., D. c. 

30 JUN 1945 
SPJGV-cM 281906 

UNITED STATES ) SAN ANTONIO AIR '.i.ECHNICAL SERVICE OOMMAND 

v. 
J 
) Trial by G. c.M•., convened 
) at Kelly Field., Texas., 25-26 

First Lieutenant ISADOFE ) :May 1945. Dismissal., total 
SIEINlEIN (0-1593269) 1 ) forfeitures and confinement 
Quartermaster Corps. ) £or five (5) years. 

OPINION of the BOARD OF FE VIEW 
SEMAN., MICELI and BE:ARDSIEY., Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the officer nruned above and submits this., its opinion., to •rhe Judge 
Advocate General. · • 

2. The accused ,vas tried upon the following Charge and Specification: 

CHARGE: .violation of the 94th Article of War. 

Specification: In that First Lieutenant Isadore Sheinbein., 

Headquarters and Headquarters Squadron., 59th Air Depot 

Group., being at the time Assistant Quartermaster SUpply 


, __Officer., did., at Kelly Field, Texas, on or about 6 April 
1945, feloniously embezzle by fraudulently converting to 
his ·o"Wn__use 155 shirts., cotton khald., o:f the value of 
$292.95,-613 trousers., cotton khaki., of the value or 
$l47l.20, 23 drawers., cotton shorts., -of the value of 
$9.89, 2 undershirts, cotton., of the value of $.62., 16 
pairs of socks., cotton tan., of the value of $2.72., 40 
pairs of socks,. wool light., of the value of $14.00., 4 
neckties., cotton mohair., of the value of $1.04, of a 
total value of $1792.42., the property of the United States., 

_	furnished and intended for the mill ta:ry service thereof'., 
intrusted to him., the said First Lieutenant Isadore ­
Shein~in., by Lieutenant Colonel illred o._ Saenger., Chie.f'_ 
Supply Division., Kelly Fi~ld., Texas. 

He pleaded not guilty to and was found guilty of the Specification and the 
Charge. No evidence of previous convictions was introduced. He -was sen­
tenced to dismissal., total forfeitures and confinement.at hard labor :for 
:five years. The reviewing authority approved the sentence and forwarded the 
record of tri.a.1. for action under Article of War 48. 

3. The accused was assistant group quartermaster., 59th Air Depot 
Group, Kelly Field, Texas, on 6 April 1945 and for mo:re than a month prior ­
thereto. He 'Was also the group supply officer. As such he was respon­
sible for consolidating the requisitions from the various units of the group 
and drawing the necessary property from the base supply officer, Lieu­
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tenant Colonel Saenger (R. 8). Upon receipt of this property, it "WOuld 
be distributed including individual supply and equipment (R. 10). Stocks 
-were not supposed to be kept on hand, but were to be kept only long ' 
enough for 11breaking do"IVIl and issuing 11 {R. 14). The accused had a key 
to the building -where the 11breald.ng down· and issuing11 was done and was 
"responsible" for the building and all quartermaster clothipg dell;,ered 
to him for the 59th Air ll3pot Group (R. 14-15). He signed for all 

. memorandum receipt property and 'Was the only officer so signing 11at that 

tin!e" (R. ·10). • His position as to this quartennaster property was one of 

trust {R. 9), B:Ild he accepted responsibility for it when clothing or 

anything else was drawn for the units {R. 15). 


On 5 April 194,' tho accused 1'la8 seen storing some boxes resembling 
Army foot lockers in his garage llhere he .resided in San .Antonio, Texas. 
He told his landlady that there were clothes in them (R; 49). The next 
day the accused and a sol,dier took 15 similar boxes from an Army .truck and 
placed them in the garage (R. 49). tater accused asked this soldier 
driver not to· tell that he was along when the boxes "fiere dellvered (R. 61). 
About 8 April 1945 the accused's landlady saw accused Tdth 4 boxes on · 
the porch of their common residence and accused• s car standing by•. A 
few minutes later the car, accused and '!foxes disappeared (R. 50). The 
landlady and her husband (a civilian guard at an Army installation) be­
came suspicious. They thereupon opened three of the boxes and saw new 

. Army' clothing in them (R. 50). · The landlady• s husband reported the matter 
(R. 56). About 9 April 1945 accused told the landlady that he had gotten 
into trouble. He tried to explain this trouble to her. He then asked 
her not to say he ·was with the truck when it brought the boxes to the 
garage_ (R. 51). 

Apparently as a result of the report. by the landlady• s husband, the 
matter was investigated. On 9 April 1945 the accused, together with a 
civilian investitator and a couple of officers 'Went to the accused• s 
garage and took the 15 Air Corps shipping boxes, which were found to be 
full of Aney" clothes (R. 63), to the 59th Air Depot Squadron Area. Upon 
examination they vrere found to contain 377 pairs of trousers and·l32 shirts 
(R. 72). The following day the accused's residence was searched and: the;re 
,vas :round the following: 40 pairs socks, wool, o.n.; 4 khaki ties; 23 
drawers,. cotton o. D.; and 2 pairs of khald. trousers (R. 73-94). 

on 14 APril 1945, military police and a civilian investigator -went 
to the .American Railway Express Office in San Antonio. There they saw 
the accused, who had accompanied them, receive four shipping boxes and 
a duffel bag (R. 76). 

These boxes '\'/ere green Air Corps boxes and mre marked (R. 76). 

"Retu,rned from Oklahoma Ci.ty Union Station ff* 

Returned to Shipper from Oklahoma City Union station" 


and 
~ 

"Lt. 	Isadore Sheinbein, 129 Cumberland Rd. 
San Antonio, Tex" 
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, These.boxes contained 130 pairs of trousers, khald and 23 shirts 
(R. °103) and the_duffel bag and 48 pairs of t~~users (R. 98). 

Accuse<l stated tl:iat he had wired his father-in-law, one Dave Davis, 

on 9 April 1945 to return these :t,oxes to ~ after he had discovered 

that he had shipped·- the wrong merchandise (R. 77-78). 


On 16 April, the accused received 4 additional cardboard packages 

from the .American Railway Express. These packages or boxes were marked, 


, "Shipped from Dave Davis, 901 NE 16th St., Okla City. 
Okla to Lt. Isadore Sheinbein, ·San Antonio". 

These packages were opened in the provost marshal-' s office and were ·found 
to contain Government clothing (R. 105). These packages contained, 
collectively, 38 pairs of trousers (R. 108), 2· undershirts and 16 pairs 
of cotton socks (R. ll.9). On 24 April 1945 accused received 4·more boxes 

· (R. 87-88). These packages contained among other·thines 18 pairs trousers 
(R. 122). All of the articles of clothing mentfoned in the boxes stored 

at the accused's garage at his home, and the boxes received from Dave · 

Davis· were A,rary quartermaster issue and of the type furnished and in­
tended for military use (R. 25, 43, 73, 95, 108, 126). · 


On 19 April 1945 an inventory was made of the property for which the 

accused was!'responsible by Major Bowling, the Quartermaster of the 59th 

Air Depot Group (R. 19). It showed the following shortages: 216 shirts, 

cotton khald; 664 trousers, cotton; 36 drawers, cotton short; 16 under­

'shirts, cotton; 77 socks, cotton; 178 socks, wool; 19 neckties, cotton . 

(R. 19). Clothing of similar type is on sale at Kelly Field to officers. 
However, there is some limit to the number which may be sold to ah 
officer (R. 45). This limit varies. The court took judicial notice of 
AR 300-3000 dated October 16, 1944 which sets out the price of the articles 

.involved. 

The accused himself remained silent, but for the defense three majors, 
a captain and two civilian clerks testified the accused was a capable 
officer of excellent character and had conducted himself as an officer 

· and a gentleman "(R. 36, 113, 115, 118, 148, 149). 

The-defense turther showed that some of the boxes contained items 

of property' with which the accused ha~ not been charged (R. 146) such as 

a van Heusen shirt and a shaving kit, as well as other items. The total 

value of the items recovered ~ounts to $1792.42. . · . 


4. The only question in this case that merits discussion-is imether 
the offense the accused committed is one of larceny or embezzlement. .The 
accused was charged with an offense under the 94th Article of War. Under 
that Article the offenses of embezzlement, larceny and misappropriation 

· of government property may be alleged. · The pertinent part of that .Article 
of War reads: 

3 
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''Who steals, embezzles, knowingly and willfully 
· misappropriates, applies to his ovm use or bensfit, or 

wrongfully or knowingly sells or disposes ;,f any ordnance, 
anng, equipments, ammunition, clothing, subsistence stores, 
money or other property of the United States furnished or 
intended for the military service thereof; ***" 

In this case the allegation is embezzlement of government'property in­
tended for the military service which is a direct violation of that 
portion of Article of War 94 above quoted. 

It has been held that embezzlement is the fraudulent appropriation 
of property by a person to whom it has been intrusted or tnto whose hands 
it has lawfully come {~ v. U.S., 16o U.S. 268). The gist of the 
offense is a breach of trust. The trust is one arising from some fiduciary 
relationship existing between the owner and the person converting the 
property, and _springing from an .agreement, expressed or implied, or arising 
by operation of law. The offense exists only ·where the property has been 
taken or received by virtue of such rerationship. In the. case of CM 197396 
Christopher it was held that where a soldier to whom a blanket was issued, 

. converted it to his own use, the offense was embezzlement (See also MOOJE 
· : · v. u.s.:, l6o U.S. 268 and Grin v. Shine, l~, U.S. 181). . 

The instant case is easily distinguishable from cases such as CM 
-211810, Houston and CM 211900 Edwards. In neither of those cases was the · 
property _of the United States which was alleged had been wrongfully dis- . 
posed of, entrusted to the possession of the accused. In the fonner case 
the soldier merely had access t~ the property stolen, and in the latter case 
the accused, a cook,· also had access only to ice box where the property was 
stored. In those cases the accused was not the person who in law had 
possession of the property involved, but instead had only bare custody. 
In the instant case, the accused .was the person,t who signed memorandum 

· receipts for the property, which he was charged with converting. He was . 
. responsible. for obtaining this property for certain units and· for keeping 
possession 0£ such property until it -was "broken, down It ~ distributed 
to the various units. During the time that he had such possession,. the 
offenses occurred. Clearly then, the case is one of embezzlement. · 

Further, it has been held that where an accused has been fo.und in 
possession of stolen or embezzled goods, and the theft or conversion ,ua.s 
comparatively recent, his posses!jion, if not explained, is prima facie . 
evidence of guilt. Such evidence is sufficient to support a finding of 
guilty {Dig. Ops. JAG 1912-40, Sec. 45~, (37)). In the instant case, 
the accused was found in personal possession of some government property 
unde~ such circmnstances as to clearly indicate that he has converted it 
to his own use. · He made no explanation. This, coupled with the fact .. · 
that· he himself is short of similar property in large amounts, amply is 
sufficient to make out a case of a violation of Article of War 94. 

. . 
· The value of the property embezzled may be determined by the court 

upon taking judicial notice of A. }:l. 30-3000 {16 October 1944) since 
that pamphlet, which fixes the price of the articles embezzled, is a War 
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. · ]:Spartment Regulation. A War Department Regulation has the force ~d 
. effect o! law and ·courts-martial are authorized to take judicial notice 

of their contents (CM CBI-114., Rs.nz:inger). The total value of the 
articles mbezzied by the accused total i1792.42. Althougb the 
shortages discavared were greater than those recovered, the accused was 
on1y charged 111th those items !ound either in his possession, or found 
to have been in his possession. 

s. ··Accused was· 28 years of age on 2 April 1945. He was inducted 

• on 2 February- 1942 and rose to ·the rank of a staff sergeant. He was 


commis~oned a second lieutenant on 18 June 1943, entering active duty 

· on 	that date, and promot:.ed to first lieutenant on 29 J~ 1944. He is 


married. In 'civil life he was a livestock dealer. His efficiency rat ­

ings have been ·excellent • 


6. The court ,ms legally constituted. No errors injuriously af­
fecting the substantial rights of accused were committed during the trial.· 
In the opinion of the Board of Review the record of trial is. legally 
sufficient to support the findings of guilty and the sentence and to war­
rant confirmation of the sentence. Dismissal is authorized upon convic­
tion of a violation of Article of War 94. 
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WAR DEPARTMENT 


Army Service Forces 

In the Office of The Judge Advocate General 


Washington, D. C. 


SPJGH-CM 28192.3 
2 9 JUN 1945 

UNITED STATES ) INFANTRY ID;PLACELIENT TRAINING CENTER 

v. 
) 
) 

CMJP JOSEPH T. ROBINSON, ARKANSAS 

Captain JACK W. HOSFORD 
(0-295644), Infantry. 

) 
) 

~ 

Trial by G .C .M., convened at Camp 
Joseph T. Robinson, Arkansas, 
25 and 28 foy 1945. Dismissal 
and total forfeitures. 

OPINION of the BOARD OF REVIEW 
TAPPY, GALiBRELL and TREVETHAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the_ following Charges and Specifi ­
cations: 

CHARGE I: Violation of the 64th /.rticle of ,far. 

Specification: In that Captain Jack V:. Hosford, Company C, 
132nd Infantry Trainine Battalion, 82nd Infantry Training 
Regiment, Infantry Replacement Training Center, Camp 
Joseph T. Robinson, Arkansas, having received a lawful 
command from l\aj or 1ii eldon F. Vi illiams, his superior 
officer, to go out to the training area and join his 
company, did, at Camp Joseph T. Robinson, Arkansas, on 
or about 1 Iviarch 1945, willfully disobey the same. 

CHARGE II: 	 Violation of the 95th Article of War. 

(Finding of not guilty). 


Specification: (Finding of not guilty). 

CHARGE III: 	 Violation of the 96th Article of 1iar. 

(Finding of not guilty). 


Specification: (Finding of not guilty). 
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Accused pleaded not guilty to all Charges and Specifications and was 
found guilty of Charge I and its Specification and not guilty of all 
other Charges and Specifications~ Ho evidence of previous convictions 
was introduced. He was sentenced to dismissal and total forfeitures. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action tinder Article of ~ar 48 • 

.3. The prosecution introduced evidence to show that on or about 
24 February 1945 Major 1"leldon F. \'lilliams assumed comr.18.nd of the 132d 
Battalion, accused being company comr;:a.nder of Company G of that bat­
talion. un the morning of 1 i,.arch 1945 accused conferred with [ajor 
7iilliarns and informed him that he was suffering· from a physical ailment 
for which he had been hospitalized several times and which also had 
occasioned his appearance before a board of officers. He asserted that 
although the board recommended that he be retired because of his con­
dition, the recolllLlendation had not been followed by higher e·chelon in 
Washington, D. C. (R. 7, 10). Accused indicated to 1'.ajor Williams that 

• he 	was disgusted. with the· treatment he had received from the Army not 
only as it related to his physical condition but also with respe~t to 
his failure to receive a promotion for a long period of time. He re­
quested the major to commence reclassification proceedings against him 
so that he might submit his resignation but the major declined so to do 
stating he had no knowledge of any lack of ability by accused which 
would warrant such action (R. 7, 9). fajor Williams then "asked him if 
he would go out in the field and watch the training, not take any exercise, 
just observe 11 (R. 8, 16). 

. 
Accused however failed to appear in the training area with his 

organization that morning and, concluding that he could not have in his. 
battalion a company corrunander who was not performing his duties, l>JS.j or 
\iilliams decided to bririg the matter to a head by issuing accused a 
direct order and thus afford grounds for punishing accused if he did 
not obey it. Informing First Lieutenant 'liilliam J. Anders::> n of his 
decision and remarking 11h'ell, we might as v1ell go over and get it over 
with", Iiiajor '.;illiams proceeded to the orderly room of accused's or~n­
ization accompanied by Lieutenant Anderson and a Lieutenant Swager lR. 8, 
11, 14). Finaing accused in the orderly room, l,ajor ~iilliams ordered 
him to join his company in the training area. Accused replied that he 
did not vlish to disobey an order -out that he did not feel able to comply 
with it. L:ajor i!illiams then asked accused if he refused to join his 
organization. Accused replied affirmatively, and did not thereafter 
join his organization in the training area (R. 8, 9). 

4. The defense introduced evidence to show that many times ac­
cused has been seen professionally- by Captain r.:orris Fishman, his 
regimental surgeon. In February 1945, after hearing accused's history 
of backaches and headaches and of medical and hospital treatment, he 
tentatively concluded that accused was suffering from myositis or 
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fibrositis of the back muscles and decided to refer him to the -hospi­
tal for examination by a specialist in arthritic disorders. Thereafter 

the hospital reported that accused's condition had been diagnosed as a 

myositis-fibrositis of the back muscles, moderately severe. I,iyositis 

is a medical term designating an inflammation of muscles and ligaments, 

i.e. a rheumatic condition. The disorder is painful and causes a 
limitation of motion. It is intensified by cold, damp weather and the 
climate at accused'.s station was such as would aggravate rheumatic 
conditions. Captain Fishman was of the opinion that accused's condition 
Ylould incapacitate him from performing full military duty. He had placed 
accused sick in quarters many times because of it {R. 15-19). 

On 1 May 1945, accused was examined by Captain Roy U. Reed, 
J,iedical Corps, in the Regional Hospital at accused I s station. The 
examination revealed accused suffered from a "moderately rigid neck 
with }:Bin iri the left deltoid muscle" and "tenderness over the medial 
trapezoid muscle. 11 He diagnosed· accused's condition as 11fibrositis 
periosticular chronic" which affected his back ~nd lelt "shoulder· ~nd 
he recommended that accused be placed on limited service (R. 20, 21). 
This ailment would cause a stiffness in shoulder and back muscles in 
the early morning and although later in the morning the·muscles would ­
become limber and loose, by late ·afternoon they would be sore and tired.· 
Accused could perform any du.ty which did not entail 11 too much use of 
his left hand or too much bending of his back or his neck." Although 
it would be a physical hardship for him to stand on his feet for eight 
hours a day he could do it (R. 22). 

Accused had appeared before an Army Retiring Board, convened 
at the Army and Navy General Hospital, Hot Springs, Arkansas, several 
months prior to the instant trial and the board had rec6minepded that 
accused be placed on limited service. The Adj.utant General I s Of~ice 
subsequently directed the board to reconvene and reconsider its fihd-., 
ings. One member of the board believed that after reconvening the 
board still found accused unfit for general service (R. 23). But a 
few days before the instant trial accused appeared before an Army 
Retiring Board at the Regional Hospital at his station and that board 
concluded that he should be retired and so recommended. That decision 
would not become final until approved by the Surgeon General and The 
Adjutant General (R. 23-25). 

After accused had been informed of his rights he elected to 
give sworn testimony in his own behalf and he testified as follows. 
Since July 1943, he had suffered from a muscular stiffness and soreness 
which had gotten progressively worse (R. 28). Although he had been 
marked 11for duty11 on 1 March 1945, presumably after visiting the in­
firmary, his shoulders and back were stiff and sore that morning. He 
informed Major Williams of his condition that morning and·also indicated 
that he was dissatisfied because he had remained a captain fo~ over four 
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years (R. 31, 32). He stated that he was accustomed to put on slippers 

after arising each morning because the pain in his back prevented him 


,from bending to tie shoelaces. Within two or three hours thereafter he 
would reach his maximum p,int of efficiency for the day and by the mid­
dle of the afternoon his back would again connnence to i:ain (R. 33, 34) • . 

·Upon examination by the court with respect to his overseas 
service accused testified that he landed in Africa on 8 November 1942 
with the 3d'Division with which he was serving as a battalion S-3. In 
February 1943 he volunteered as a combat replacement with the 1st 
Division which was then engaging the enemy in Tunisia. His services 
were at first refused because of his rank until General Mark Clark 
intervened and ordered acceptance of them. Accused then became company 
commander of a heavy weapons company of the 1st Division. He .also 
served for a brief time as escort for President Roosevelt when he 
'visited North Africa. He returned to the United States on 7 July 
bringing to General Marshall the plans for the invasion of Sicily (R. 47). 

5. In rebuttal the prosecution introduced evidence to show that 

on 1 March 1945, accused's organization was engaged in preliminary 

marksmanship training in a training area not more than four hundred 

yards distant from his orderly room (R. 35). Brigadier General Henry 

P. Perrine testified that on 15 ~arch 1945 accused visited his office 

and had the appearance of one suffering from a stiff neck and back 

insomuch as he "carried his head tilted to one side arid one hand ap­

peared t9 be held in a constfolned position" (R. 37). However, on a 

Sunday afternoon three days later General Perrine observed accused 

dancing at the Officers I Club and noted no constra.int in his bearing 

or movement (R. 38). 


Captain Allen L. Hayes, Il'iedical Corps, examined accused on 

10 January 1945 and was of the opinion he suffered from fibrositis. 

However, upon re-examination conducted the following month, he concluded 

that accused did not have fibrositis. At that time accused informed 

Captain Hayes that the fact he had not been promoted .for a long time 

"could have perhaps made him feel worse 11 (R. 40, 41). 


Major Marvin Yi. Ludington, Staff Judge Advocate at accused I s 

station, interviewed accused the day after the instant char:ges were 

,filed against him to discuss the situation. The major observed during 

the interview that accused carried his head at an angle and had his 

left hand drawn up to his side. I1ajor Ludington urged accused to per­

form such moderate duty with his organization as he was able but after 

cogitating a few minutes accused stated that he would 11 let matters 

rest as they were" (R. 45, 46). · 


6. The evidence demonstrates that because of accused's failure 

to heed an earlier suggestion of his superior officer that he appear 
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in the training ar·ea with his organiza'!;ion, the superior officer·· 

decided to give accused a direct order so that, as he expressed it, 

the matter might be brought to a head and grounds furnished for 

punisting accused if he refused to obey it. If this order had been 

given "for the sole purpose of increasing the penalty for an offense" 

which it was ~:tpected the accused might commit the order would have 

been unlawful and the violation thereof not·punishable under·Article 


' of War 64 (le.Ml 1928,· par. 1.34]H CM 219946, ~, ~ !!J:, 12 B.R. 317, 
1 Bull. JAG 18) •. Analyzing this proposition of law it seems clear 
that strictly construed it applies to a situation where superior au­
thority expects the inferior authority to 'commit an offense and, in 
order solely to expose the latter to a punishment greater than that 
provided for the expected offense, the superior authority issues a 
direct order. For example, if superior authority had reason to be• 
lieve that an inferior authority was about to commit a minor violatibn 
of Article of Viar 96 and, in order solely to increase the punishment 
for .the act about to be committed, issued an order directing the 
inferior authority not to do the act, the order would be illegal. 
The rational for this rule is clear. It is to prevent the issuance 
of orders which are solely to persecute military personnel. It is 
not to prevent the issuance of orders primarily aimed at obtaining 
'performance r£ military duty or maintaining discipline. 

. The evidence here shows that shortly prior to issuance o:f. 
the order in question, Major Williams had consulted with accused on 
a friendly basis,· discussed his peysical condition, urged him merely 
to·put in an a'f,pearance in the training area that morning and indicated 
that he would expect accused so to.do. No express, direct order was 

gl.ven accused during this informal discussion. Rather, Major Williams 
/ 

sought only by persuasion and tact to induce accused to perform duty. 
It might well be, however, that accused's subsequent failure to appear 
with his organization in the training area and observe its exercises 
constituted a failure to repair at a fixed time to a properly appointed 
place of duty in violation of Article of Viar 61. If that were so and 
if Major Williams realized it to be so and if he thereafter gave ·the 
express order solely to persecute accused by exposing him to greater 
punishment, the instant order might well have been illegal. However, 
the evidence does not indicate that to be the fact. It is not apparent 
that Major Williams believed accused liad committed any offens~ prior to 
accused's disobedience of the direct order. Rather, Major Williams was 
of the opinion that he was compelled to issue a direct order to accused 
in order to obtain performance of duty by accused or his refusal so to 
do. The·order was not issued "for the sole purpose" of exposing ac.:. 
cused to greater punishment but was merely to expose him for the first 
time to punishment if he re£used to perform duty properly expected of 
him. Were we to hold the instant order illegal we would be doing much 
to promote slothful and inefficient performance of military duties and 
careless.regard, if not downright disrespect, for m'ilitary discipline •. 
Accordingly, in our opinion this order was legal and was a proper and 
necessary exercise of command function by Major Williams. 
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Although compliance with the moderate order given by Major 
~illiams n:ia,y have proven physically painful to accused, that fact 
wod1d not as a matter of law excuse hL~ from complying therewith. As 
a general rule nothing short of physical impossibility excuses noncom­
pliance with a direct order (\'linthrop, Military Law & Pr~cedents, 2nd 
ed., p. 572). If medical authority had placed accused sick in quarters 
on the day in question and he had refused to obey the order because of 
that fact, it might well be that his conduct would not constitute such 
willful, defiant disobedience as is contemplated by the offense charged 
(CM 237479, Hill, 24 B.R. 5). However,'accused had visited the infirmary 
that very morning and had been placed on duty status. Thus, there 
existed no legal excuse for his willful disobedience of the order. It 
is clear that accused had been suffering for some time from an arthritic 
or rheumatic condition which caused him substantial pain and for which 
he had· sought treatment on numerous occasions. Because of his condition 
an A:rmy Retiring Board had recommended his retirement but a few days 
prior to his trial. These facts merit weight in considering the ap­
propriateness of the penalty imposed but do not constitute a legal defense 
to the offense charged. The.evidence sustains the finding of guilty of 
the Specification of Charge I. · 

7. 'i'iar Department records reveal that accused is 37 years of age, 

married and has three children. After graduation from high school he 

attended the University of Washington for blo years. As a civilian he 

was employed from 19.33 to 1941 ~y the 1iaryla.nd Casualty Company where 

he was engaged in the selection and training of insurance agents. On 

1 April 19.32 he was commissioned a second lieutenant, Infantry,. 

Officers Reserve Corps. He served on active duty from 12 August 19.32 

to 25 August 1932. On 18 May 1935 he was promoted to first lieutenant 

and served on active duty from 9 June 19.35 to 22 June 19.35. Thereafter 

he saw active duty from 1 August 19.37 to 14 August 1937 and from 12 July 

19.38 to 25 July 1938. On 7 March 1940 he was promoted to captain and on 

9 f1iarch 1941 he was called to extended active duty. In July 194.3 he re­

turned to this country from overseas duty presumably performed in North 

Africa but the duration of it is not disclosed by available records. In 

January 194.3 he was commended by President Roosevelt for the ''splendid 

manner" in which he performed "varied and arduous tasks during the ANFA 

Conference." In October 1944 an Army i1.etiring Board, convened at the 

Army and Navy General Hospital, ,Hot Springs, Arkansas, found accused 


· suffering from fibrositis involving the neck, lower back and both· shoulders 
and recommended that he be placed on.limited service. The Surgeon 
General's Office returned the matter to the board for a reconsideration 
of its findings on the grounds accused suffered only from "a very mild 
and minor disability" and should not have been "found incapacitated for 
active service." After reconsideration the board adhered to its 
original findings and recommendation. The liar :Jepartment thereafter 
disapproved the findings of the board and directed that accused be 
returned to general military service. Subsequent to commission of the 
instant offense accused submitter1 his re~ignation for the: good of the · 
service which was not accepted. . 

6 
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8. The court was legally constituted and had jurisdiction of 
the person and the offense. No errors injuriously affecting the sub­
stantial rights of the accused were committed during the trial. In 
the opinion of .the Board of Review the record of trial is legally suf­
ficient to support the findings of· guilty and the sentence and to ' 
warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of Article of ITar 64. 

Judge .Advocate ~//~. 

Judge Advocate uLM·«JM L£ ta.. ~, 


4!,_,::;..;;;..__.;::;;.__-"=~=~=---' Judge Advocate 
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' 
SPJGH-:CM '281923 let Ind 

• 	 - · JUL 1 C l~~S 
Hq ASF, JAGO, Washington 25, D. C. 

XOa The Secretl.?7 ot T(ar. . 

l. Pursuant to ~cutive Order No. 9556, dat.ed l4q 26, 1945, 

there are transmitted.herewith for 1our action the record of trial 

and the opinion·ot the Board of Review in the case of Captain Jack 

'I. Hosf'ord (0-295644), Infantr,. 


2. Upon trial ey general court-martial this officer was found 
guilty ot wil.l.tull7 disobeying a lawtul command of' a superior officer, 
in violation ot Article of War 64. He wae sentencf>d to dismissal and 
total forfeitures. The rffiewing authority approved the sentence and 
forwarded the record of trial tor action under Article o.f War /J3. 

3. .l SUJIJil&l')'" of the evidence ms:r be found in the accompanying 
opinion ot the Board of Review. The Board is or the opinion that the 
record ot trial is legally sufficient to support the findings of guilt7 
and the sentence and to warrant conf'irmtion ot the sentence. I concur 
in that opinion. On 1 March 1945 accused, who was serving as a company 
commander, received a direct order from his battalion COlllllB.nder to go 
to the training area and observe his compaey which was engaging in train• 

_ing exercises. Accused asserted that' he did not wish to disobe7 an order 
··· 	 but that he was too ill to comply with it and refused so to do. Accused 

had been suttering trom a painf'ul tibrositis condition in his back and 
shoulders tor some time. Maey times he bad been placed sick in quarters 
by medical authorit7 but on the day in question, although he had visited 
the 1.ni'irmary, he bad been placed on duty-. In October 1943 he had been 
recommended tor llmited aervice ey an J.rrq Retiring Board because of his 
condition but the findings bad been disapproved by the War Department and 
accused had been placed on general eervioe. Several days before the in• 
1tant trial another~ Retiring Board had recommended, after examination 
of accused, that he be retired from the eerviee because or h1a condition 
and it tonrarded that reco11111Sndation to the Surgeon General .for his action. 
Although accused'• illlless did not constitute a legal defense tor his con­
duct, it is an extenuating circumstance that deserves consideration in 
determ1n1ng the appropriate punishment to be assessed. In addition, 
accused served overseas in Horth Africa during 1943 and was eepecially' 
commended lo' President Roosevelt tor services performed during the .1NFA 
Conference. : 

In Tiew ot the foregoing I reoomMnd that the eentence be con• 
firmed but commuted to a reprimand and a forte i ture ot pay or $50 per 
month tor a:tx aonths and that the tentence as thus comuted be carried 
into execution. 
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4. Inclosed is a form ot action designed to carr., into 
. execution the toregoing recoamendation, 	should it :meet with 7our 

apprwal. · 

~Q..,Q.....o «.._ 

2 Incle 	 MIRON C. Otwml 
1. Becord·ot trial Major·aener~ 
2. Form ot action The .Judge !d-rocate General 

( Sentence confirmed but commuted to a reprimand and £or.teiturea. 
GCl40 368, 25 Jul3' 1945.). 
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WAR DEPA!~':'J'.ENT 
Anny Service Forces 

In the Office of The Judee Advocate General 
Washington, D. c. 

SPJGK-CM 281929 	 2 JUL l)C5 

UNITED STATES 	 ) FOURTH Aiit FQ; .c,:;s 

) 


v. 	 ) Trial by G.C.1.1. convsn.:::d 2.t 
) Tonopah .Arrrry Air Yie::!.d, 'l'ono;:;a}r; 

Second Lieutenant :IJE:L11AR ) Nevada, 23 !'.ay 19L;,5 •. Disnissal, 
H. BINIER (0-682774), Air ) total forfeitures, and conf~ne­
Corps. ) ment for three years. 

OPINIO!'J OF THE 00.AJ?.D OF :F£VJEW 
_LYON, HEPBURN and hlCYSE, Judge Advocates 

1. The Board of f,eview has examined the record of trial in the 
case of Ue of.i'icer naned above and submits this, its opinion, to the 
Judge Advocate General. 

2. The accused was tried upon the i'ollowing Charges and Speci­
fications: · 

CHARGE: Violation of the 61st Article of War. 

Specification 1: In that Se'cond Lieutene.nt Del.'lUU' H. Binder, 
Squadron T-IV, 422nd Army Air Fo~ces Base Unit, then of 
Squadron T-1, 461st Army Air Forces Base Unit, did, vdth­
out proper leave, ab3ent himself from his organization· and 
station at Lemoore Army A~r F::.eld, Le:r:;oore, California, 
from about 4 December 1944 to about 6 Decer::ber 1944. 

Specification 2: In that Second Lieutenant Delr.i.ar a. Binder, 
Squc.dron T-IV, · 422nd Am:y Air Forces Base Unit, did, with­
cut proper leave, absent hinself from his organization and 
station at Tonopah Army Air Field, Tonopah, Nevada, from 
about 29 December 1944 to about 31 Iecember 1944. 

Specification 3: In that Second Lieutenant Delmar H. Binder; 
Squadron T-IV, 422nd Amy Air Forces I':&se unit, did, viith­
out proper leave, absent hirlself from l",iS oreaniza.t:~on and 
station at Tonopah Army Afr Field, Tonopah, i1evada, from 
about 18 January 1945 to about 14 T.'.arch 1945. 

He pleaded g~i.lty to Specifications 1 and 3 of t!1e Charge and the Chn1·ge 
but not gu:i.lty to Specific;ation 2. During the trial tl:e court per.:utted 
the plea of euilty of Speciflcation l (absence vn.thout leave fro~ 4 
December 1944 to 6 December 1944) to be chan,sod to a plea of not {,'Uilty 
of absence without leave on 4 and 5 Decei,1ber 1944 but guilty to ahsence 

http:Delr.i.ar
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without leave on 6 December 1944. He was found guilty of the Charge 
and all Specifications. Evidenoo. was introduced of one prilvious convic­
tion by general court-martial for two absences without leave, one of 9 
days duration and the other of 6 days, for Vlhich the sentence as adjudged 
on 8 l.Iarch 1944 and subsequently approved provided for· a reprimand and 
forfeiture of.$75 per month for 6 months. In the instant case he was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to 1:ecane dte, and to be confined at hard labor for 5 years. 
The reviewing e.uthority approved the sentence but reduced the period 
of confinement to three years, and forwarded the re cord of trial !or 
action under Article of war 48. 

J. For the Prosecution: 

Duly authenticated extract copies of morning reports were· intro- · 
duced and received in evidence wlthout objection, showing accused as·.·~ 
absent without leave !or the period alleged in each Specification (R. 6, 
7, Pro~. Ex•s. l, 2, 3,, 4). · . 

... 
4. ,A.'c;°CU:s~d, ·, ~te; bein~- ~p~rlsed ~! hi~ ·rights as· a· vr.i:tness., 


elected to take the stand and testify under oath (R. 7). 


With reference to his alleged absence llithout leave from 4 December 
1944 to 6 December 1944 witness stated that upon arriving and being 
processed at Lemoore Army Air Field he was given the week end of£ by VOCO 

.. '(R. ?). He took his wife and car home to Los Angeles, intending to 
return by,tra.in on Sunday (.3 l))cember 1944). He was unable to obtain 
transportation before Yori.day (4 December 1944) and 11 couldn1t" ·get back 
until Tuesday (5 December 1944). morning (R. 8). on cross-examination 
he identified a written statement given to Lieutenant James A. llurns, 
investigating officer, on 27 December 1944 introduced as Prosecution1 s 
Exhibit 5 in which he ~tated 

"lJY name· is Delmar H. Binder, o-682774 2d Lt. AC, Sq<ill T-4, 
co-pilot, crew #3'.32, 3rd phase, age 24 years. '"' 

11I have read the 24th AW and,fully understand my rights there­
under. 

n On 4 December 1944 I was a Casual Of'fioer at Lemoore Army Air 
· Field. That day I was present on the field and attended all my 

required Schedules. . · ' 

11Qn 5 December 1944 I missed Roll call, orientation; and turning 
bedding because I left the field 'Without authorization at about 18.30 
4 December 1944 to drive my 'Wife ·to her home in tos, Angeles Calif. 
I intended to catch the mid-night bus from Los Angeles to Lemoore 

-.. but couldn1 t get on the bus as it was too crowded. I was able to 
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~tch .the train out of Los A.Tlgeles at 0800 5 December 1944 
arriving at Lemoore A:nrry Air Field about ,2100 5 December 1944. 

"On 6 December 1944 I was late £or Roll c.all at 0745 answering at 
Roll Call at about 0755. Then I turned in. my bedding, and reported 
to ca.pt. Miller my Sqdn CO at about 0925 6 December 1944. 

. . 

11Therefore I was Awol from 18.30 4 December 1944 until 2100 5· 
December 1944; also I ..did ·not· sign out on the Sqdn departure book 
when I lef't· on 4 December 1944;' Further I ms late for Roll Call 
on-6 December 1944. 11 

·Upon redirect examination by defense counsel he testified that if' 
the 4th of December was on Saturday he left on the 4th and returned on 
Tuesd$y moming'and that he cou+d not recall the dates (cR. 10). The 
total length of time he was absent from Lemoore · Aney' Air Field was 3 
days and he believed he had a VOOO for two days. (R. 10). 

' I • •· I ' 

He testified that he mao.e the statement introduced as Prosecution' 
Exhibit· 5 after being called into the office ~n regard ·to the "incidentn 
(R. 11). He _said that Lt. Burns questioned him about it and ms ex­
plaining about the different distances "how I shouldn't have gone eo 
far and how I -was .A.WlL and I just told him 'What happened so he put it 
do\'/Il". He signed the statement freely and voluntarily (R. 11). He did 
not feel the 50 mile radius.. pertained to him in view of the fact· they­
-were told to take th~ir wives an~ cars h:ODle (R. lo). · 

W.i.th regard to specification: 2 witness stated that during the: period 
29 to 31 December 1944 he was ltving nth his 'Wife_ in Gold!ield (R. 8). ­
He went to the field each morni{lg to check his mail and· see if there were 
any ~rders (8). He wuld, leave the field at 2 p.m. or 3 p.m. and return 
to Gold!ield (R. 8). He presented himself at his station on 29, .30 and 
31 December 1944 but the only witness who could substantiate it was the 

~ tt£e-1lowtt he was riding with. and he is now overseas (R.- 8). He would 
state under oath that he was at the station on 29 and 31 December 1944 

. and that he performed to the best of his ability all the requirements 
expected of him (R. 8). On cross~xamination w.i.tness testified he 'was 

. co-pilot for Lt. Col. Hogan during the period of 29 to 31 December 194/+ 
but did not recall what his hours v.ere during those three days. He did 
report for sick call in· the mornings .as required but did not attend 
.the roll call in the briefing room on those mornings and assumed that 
that was ~h~ reason he . v.:a~ "marked''. AWOL. {R. 9) • 

With reference to t~ period of absence without leave from 18 

January 1945 to about 14 March 1945 vdtness testified as follows: 


I . 
''Well, :i: had my wife witH me here and my wife and I weren1t 
g_etting a.long too, well. She de~ided she was going to leave. 

- I ~ot a three day pass to go home and straighten things out. 
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The leave v;as the 13th, 14th and 15th. I remained ·here the 
'16th ·and 17th. I got worried and left the morning of the 

· 18th. When I got home., I found out my wife was going to 
.... 	 have ·a child. Dua to the circu:mst~"lces I was worried. I' 

tried to persuade her not to go through with it. because of 
the ·operation., etc. · She said she wa_s going ahead and have 
the child. As I stated to c.aptain l.llddleton, I just blew my 
top and didn•t. care 1diat happened. 11 (R. 8) 

He 	 su~ndered -~ilnself to the military police in Los Angeles (lO). 

5. The extract" copies of the morning reports introduced into 

evide~ce by the prosecution·without objection constituted competent 


, 	 -··prima · ~ evidence. of· the accused I s gullt of each w.authorized ·absence 
for the period alleged in each Specification (par. ll7 MCM 1928). · 

· Upon arraignment acCU!3ed pleaded guilty to Specifications l and 3 
of the charge but was later properly permitted by the court to change lrls 
plea of guilty tQ the period alleged in Specification 1 to a plea of 
guilty of absence without leave on 6 December 1944 but not guilty of 

'absence without leave on 4 and 5 December 1944. The court was mrranted 
in finding the accused guilty of the unauthorized absence for the entire 
period alleged in Specification l. The accused in a signed written 
statement a.dmitted he was absent without leave on 4 and 5 December 1944 
and although he claimed he retll:'nld to his station at 2100 on 5 December 

' 	1944 he said he v.as late for roll call on 6 December 1944 and did not 

report to hijil squadron commander-until 0925 on that day. 


The court was likewise justified in finding accused gullty of absence 
without leave on 29., 30 and 31 December 1944. Although accused main­
tained in his sworn te·stimony he was present at his station on these days 
and performed his duties as required he admitted he did not attend roll 
call in the briefing room. The court in considering the weight and · 
credibility to be given accused's statement was clearly not acting 
improperly .in refusing to accept his version and finding him guilty of 
the offense as alleged. · 

/ 

The accused's plea of guilty supplemented by the evidence offered 
by the prosecution clearly establishes his guilt of absence without 
leave from his station from 18 January 1945 to 14 March 1945 a~ alleged 
in Specification J. "His testimony frankly admits the offense and he 
offers nothing more than a flimsy excuse in extenuation. The prosecution 
has proved the. avennents contained in each of the Specifications beyond 
any reasonable doubt. · .. , · 

6;. war Department records disclose that this officer is 25 years 
of age., maITied, and a high school graduate. He 'enlisted and served 
in the Wis_consin National Guard fran 26 October ·1939 to 15· October 1940 
at which t:une he entered the service of the United States A:nrry. He was· 
in training as an aviation cadet from 22 ~ptember 1942 to 25 June 1943., 
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.on 'Which date he was honorably discharged as such and was ca 
a temporary second lieutenant in the A:rmy' of the united stau 
26 June 1943. He was tried and convicted by general court;..m. 
March 1944 for two offenses of absence without leave (9 clays 
in violatiori of Article of War 61 and sentenced to forfeit$ 
for 6 months and to be reprimanded. 

7. The court was legally constituted and had jurisdict 
accused and the offenses. No errors injuriously affecting t 
stantial rights of the accused were cornmitted by the court c 
trial. In the opinion of the Board of Review the record of 
legally sufficient to support the .findings and the sentence 
confinnation o.f the sentence. Dismissal· is authorized upon 
a violation o.f Article of War 61. 

s 
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SPJGK • CM 281929 1st Ind 

Hq ASF, JAGO, Washington 25, D. c. JUL 12 1945 
TO• The Seoreta.ry of War 

1. Pursuant to Exeoutive Order No. 9556, da.ted May 26, 1945, there 

are transmitted herewith for your aotion the record of trial and the 

opinion of the Board of Review in the oa.se of Second Ueutenant Delmar H. 

Binder (0-682774), Air Corps. 


2·. Upon tria.l by genera.1 oourt-martial this officer we.a found guilty 
of three absences without lea.ve for periods of two days, two days, and for 
tour da.y1 less tha.n two months, respectively, in violation ot Article of 
Wa.r 61. Evidence was introduced of one previous conviotion by general court­
martial for two prior absences without leave for periods of nine days and 
aix days, respectively, for which ·the sentence as adjudged on 8 March 1944 
and subsequently approved, provided for a. reprimana and forfeiture of $75 
per month for six months. In the instant oa.se he wa.s sentenced to be dis• 
missed the service, to forfeit all pe:;, and allowances due or to become due, 
and. to be confined at ha.rd la.bor for five yea.rs. The reviewing authority 
approved the aentenoe but reduoed the .Period ot confinement to three yea.rs 
and f'onra.rded the record of trial for action l.Ilder Article of War 48. . 

3. A S\Ulllll&ry of the evidence may be found in the aooom.p~ opinion 

of the Boa.rd of' Review. I oonour.in the ·opinion of the Board that the 

reoord of trial is legally sufficient to support the findings and sentence 

and to warra.nt confirmation of the sentence. 


The aocused officer absented h:imselt without proper leave 'from 

hi.a station from 4 Deoember to 6 December 1944, from 29 December to 31 

December 1944, am from 18 Ja.nuary to l4 :Maroh 1946. Absence without leave 


· in time of' war by an officer is a. aerious offenae, alld accused has clearly 
demonstrated that he is not worthy- of hia commission. From the accuaed'• 
teatimo~ the final unauthorised a~aence appears to ha.Te been the result ot 
his loss of self-control and disregard of his military obligations when he 
discovered that his W'ite wu to han. & baby. Knowing her poor peyaioal 
condition, as he expreued it, •1 juat blew m:, top am didn't ca.re what 
happened." The psyohiatrio report conta.ina the tollawinga 

•Th_, ~at probable diagno11is is simple adult mala.djuatment, 
:ln&Difeated ~ periods of A.W.O~L., indiscreet drinking LDd over­
oomern over domeatio aitua.tiona.• 

. ' 
I reoommem tha.:t the sentenoe be oontirmed, but that the forfeitures be re• 

mitted, that a United States Disciplinary Barraclca be designated as tlie 

pla.oe of oontinemeni, and th.at the sentence as thus modified be ordered 


6 
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exeouted. 
. 

4. Inolosed is a form: ot action designed to oarry into exeoution 
the foregoing reoommendation should it meet with your approval. 

2 Inola MYRON C. CRAMER 
l. Reoord. ot trit.l Major General 

.!:,_Form. ot aotion , The Judge Advooa.te General 

- ( Sentence as approved b)" revier.Lng authorit7 con.t'irmed but i'or!eitures 
. remitt.ed. OClD 344, 21 ¼ 194S). 

7, 
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WAR IEFART.MENT ' 
Arar;r Service Forces 

In the Otfice of The Judge .Advocate General 
Washington, D. c. 

SPJGN-ClL 2131935 

UNITED S'l'ATES . ) .ARMY AIR FORCES EAS'l'ERN 
TF.CHNICil TRA.ININl coiowm 

v. 
b7 o.c.K.,' connned 

Captain HON.A.RD N. KIRK I Trial at 
Chanute Field, IJJ:1noia, 2 June , 

(0-432072), Air Corps. 194S. · Ill.smissal, total torteituna,. 
and confinement !or tive C,) 101.H• 

OPINION ot the BOARD OF REVIEW 
LI.PSCOMB., 0 1CONNOR and LDROAN, Judge .ldvocatea 

l. The Board ot Reviaw has examined the record ·ot trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused. was tried upon the following Charge and Sped.ti­
cations a 

CHARGE s Violation of the 93rd Article o:t War. 

Specification la In that Captain Hon.rd N. Kirk, 328th AAF 
Base Unit, atchd Sq P, 3502d W' BU, TS&HS, did ~t Chanute 
Field, Illinois, on or about S May 1945, feloniously take, 
steal and carry- awar one (l) fountain pen and one (l) 
pencil, (Parker set)., value about #12.001 the property of 
Captain D. B. 0 1Hara. 

Specification 2s In that Captain Howard N. Kirk, * * * did at 
Chanute Field., Illinois., on or about 10 ~ 1945, feloniously 
take, steal and carry a:n;y one (l) ring, diamonds o1'f-set, 
value about $45.00., the property of Captain D. B. 01Hara. 

Specification Jz In that Captain Howard N. Kirk., * * * did, at 
Chanute F.1.eld., Illinois., ·on or about 10 May 1945., feloniously 
take, steal and carry- away one (l) Ranington electric razor, 
value about $15.00 the property of lat Lt. William R. Fems. , 
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Spec1f'icil.tion 4: In that Captain HCIW'ard N. Kirk., * * * did.,. 
· 	 at Chanute Field, Illinois, on or about ll ~ 1945., 

feloniously take, steal and carq any One HU%ldred, Fift;y­
Dollars ($l50.00}., cash, lawful money o! the tmited States, 
the pro~rty ot 1st Lt. J. D. 1.icClurkin. . 

Specification 5 a In that Capt;ain ·H01rard N. Kirk, * * .* did, at 
Chanute Field, Illinois, on or about 11 May 1945, telonioual.Y. 
ta_ke., steal and carry a..a:y One Hundred Sixty tollar1 ($1.60.00}, 
cash, lawful money or the United States, the property of 1st 
Lt. Philip c. Stinson. ' 

Specification 61 In that Captain Howard N. Kirk, * * * did, at 
Chanute Field, Illinois, on or about 10 llay 1945, feloniously 
talce, steal and carry a:rnq- Two HUildred Lollar• ($200.00) 
cash, lawful money of the Urd.ted St.ates, the propert;y- of 
2d Lt. Harlan E. cy-on. . 

Spe.c1!'1cation 7a In that Captain Howard N. Kirk, ·* * * did, at 
Chanute F.Leld, Illinois, on or about 11 May- 1945, telonioualy 
take, steal and carry away Seventy-Four Lollara ($74.00) · 
cash, lawi'ul .mone;y- of the United States, the property ot 
1st Lt. Willlam J. Ingram. • 

Specification 81 In that Captain Howard N. Kirk, ***did, at 
Chanute neld, Illinois, on or about 11 l{q 194S, teloniously' 

,take, steal and. carry array one (1) cigarette lighter, Thoren, 
value about $],S.OO the property of 1st Lt. Edward H. Frost. 

· Specification 9 a In that Captain Howard N. Kirk, * * * did, at 

Chanute Field,. Illinois, on or about 9 USy l94S, feloniously 

take, steal an'ci can')" away Fifty-Three Lollar, ($S3.00), 

cash, lawful money of the United Statee, the property of 

1st Lt. Ernest L. Wild.hagen. , 


•. 
Spec1.£1oat1on 10: In that Captain Howard N. Kirk, * * * did, at 

Chanute Field, llllnoia, on or about 9 May' 1945, feloniously 
take, ~eal and carry any .Fort7 Dollars ($40.00), cash, 
law.ful ~ey of the United.. Statu, the property ot 2d Lt. 
Dale c. Wftl,ttaker. 

Speo~cation llr"lin that Captain Howard N. Kirk, * * * did, at 
Chanute Field:, Illinois, on or about 11 ~ l94S, feloniously 

· 	 take, steal and carry aay Two (2) Twenty-Five Ibllar United 
States War Bonds, value about Thirty-Seven Dollars and Fifty 
Cents ($.37.SO)J one {l) Ten Lollar United States War Bond, 
vuue about Seven Dollars and ·Fi.tty Cents ($? .50); and Twenty­
Five Dollars ($25.00), cash, law.tul money of the United States, 
the property ot F/0 tons.ld R. Bossard. • 

2 
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Specii'ication 12: In that Captain Howard N. Kirk., * * * did., at 
Chanute Field., Illinois on or about ll Yay 1945., f'eloniouaq 
take., steal and earr,y away one. (l) F1£ty- Dollar ($50.00) check 
payabla to cash., dated 8- May 1945., dra'Wil on the Fowler's State 
Bank., Rantoul, Illinois and . signed by 2d. Lt, Gerald SapersteinJ 
and Seventy Dollars ($70.00), cash., lawi'ul money ot the United 
States., the property o£ 1st Lt. ~illiam v. w:nuams. 

The accused pleaded not guilty to., and was .found guilty: of, both the Charge 
and the Specifi.eatioru, thereunder. Ha was sentenced to be dismissed tha 
service., to forfeit all pay and allowances due or to become due, and to 
be conf'ined at hard labor at such place as the revining authority might 

.. direct for twenty-five years. The reviewing authority approved only so 
much of the .finding of guilty of Specification 2 as involved a finding ot 
guilty ot larcen_y of one ring, value about $45, propert7 of Captain D. B. 
O'Har•J approved the sentence but .reduced the period of confinement to 
tive yearsJ and forwarded the record ot trial tor action under Article 

,ot war 48• · 	 , · 

3. The evidence tor the prosecution 1h011's that, between 8 May and 

11 Mq 1945, a number of items of personal property and con.tiderabl• SW11.1 

ot money disappeared from the possession. ?.f various officers. at Chanute 

Field, Illinois. The pertinent data relative to these articles mq be 

sumnarized as follows 1 .
--- . 

Name ot Owner Prol2,!rl;t1 Value and ~ 
Date o"f Ill.sa;e;eearanc1 

Spec. 1 capt! 	D. B. 0 1Hara l Fountal.n Pen & Pencil, 

':... ... w.oo, 10,.v.ay 1945. .CR~ 19, 33) 

' .. . 


Spec. 2 Capt. D. B. 0' Hara 	 DLamond ring, $45.00, 

date not-shown. (R. 19-20) 


Spec. 3 	 lat Lt. William R. Remington electric razor, · · · 
Ferris $15 .oo., ll )lay 1945.. (Pros. Exs. 15, 35) 

Spec. 4 	 lat Lt. J. D. 3 $50.00 bills, $150.00, 

:McClurkin ll Mq 1945. (Pros. Ex. 16) 


Spec. 5 . lat Lt. Phillip 	 8 $20.00 bills, $160.oo, 
c. Stinson ll May 1945• 	 (Pros. Ex. 17) 

. Spec. 6 	 2nd Lt. Harlan E • 10 $20.00 bills, e:oo.·oo, 
~n 11 May 1945. (R. 22-23) 

Spec. 7 	 lat· Lt. 111lliam J. $74.00 1n bills, t74.oo,· 

Ingram ll May 1945. (Pros. Ex. 18) 
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Name ot Owner Property. Value and 
Date o:f Disappearanc.! 

Spec. 8 lst·Lt. Edward H. 1 Cigarette lighter, 
Frost owner's evalua'tion $15.00, 

ll May 1945. (Pros. Ex. 19) 

Spec. 9· 1st Lt. Ernest L. 
lrildhagen 

$53.00, $S3.00, 10 
May- 1945 (Pros. Ex. 2>) 

Spec. 10 2nd Lt. Iale c. $40.00, $40.00, 10 
Whittaker MV 1945. (R. 23-24) 

Spec. ll F/0 Donald. R. War Bonds and $25.00 1n 
Bossard cash, $45.00 and $25.00, 

ll May- 1945. (Pros~ E:t• 21.) 

Spec. 12 1st Lt. William 
V. Williams 

$70.00 1n caah am $,50.00 
check payable to cash signed 
by 2nd Lt. Gerald Saperstein, 
~.oo, ll :May 1945. (R." 25-26). 

hom 21 April to ll May 1945 the accused was stationed t.tmiporarily 
at Chanute Field, Illinois.; !or a brie.t' course of instruction (R. ll). On 
the last date, after he bad completed his, training and was about to com­
plete the "clearance• process at head.quarters prior to his retum to his 
home station, he was identified as one suspected of the theft of some of 
the above articles (R. · 8). Having been warned of his rights against selt ­
incrimination, he admitted that he had taken a number of items whl.ch did 
not belorig to him from the local officers I barracks. He permitted his 
bags to be opened and searched and surrendered $233 from his wallet. 
This sum consisted of two $20 bills, three $1 bills, thirteen $10 bills, 
and twelve $5 bills, all of which he admitted removing .from various of'f'i ­
cera• wallets •. "Then he crossed bis legs, took off his shoe•, and dis­
closed therein. fiva $50 bill.a and fi.f'teen $20 bills (R. 12). This cur­
rency had admittedly also bean appropriated !rom various officers• 
wallets (R. 12, l?). A Parker fountain pen and pencil and a ring which 
were found in his bag were identified by him as having been taken from 
the personal belongings o! Captain O'Hara (R. 11, 12). He also identified, 
as propert;r misawropriated by him, a Remington electric razor, a Thoren 
cigarette lighter, three $25 United States War Bonds, one $10 United 
States War Bond, and the check described in Spec1.ficat1on 12 (R. 11-14). 
After these articles and money had been discovered in the accusad 1s 
possession, he made a voluntary statement., as follows• 

•I arrived at Chanute field on ~ April 1945 to attend 
the Weights and Balance course •. I was assigned to Barracks 189. 
I was here appro:x:l.mate4" one week when I took a Remington 
electric razor out of the barracks where I slept. I did not 

4 
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know the (jlWD.ar of' the razor but knew it was not mine. I 
intended to keep the razor and was not going to offer it 
tor sale. From that time on J. me.de visits to numerous bar- · 
racks and took several wallets, removed the monay i'roJll the 
wallets and threw the wallets in the £u.rnace~ I also re­
moved gasoline coupons from, the wallets and kept the-coupons. 
I al.so f'amd $60 wrth 0£ lx>nds which I kept. The $233 llhich 
was iq my wallet was all money taken .from other wallets. The 
three 2 dollar bills likewise did not belong to me and were 

ts.ken f'l"Om other wallets. '.L'he $550 which I gave to Major 

GREEN which I took out of rr::, shoa, was money whi.ch I took 
trom wallets. The $50 check marked •cash' signed by 2nd Lt. 

JERALD SAPERSmN was taken trom a Lieutenant's wallet and 

was in ray posseseion. I gave permission to Major GREEN to 
look at the rest ot my luggage and in it were a diamond ring 
and a .fountain pen and pencil sat which belonged to C'.aptain 
0'1WlA llhich I bad taken. The cigarette lighter I picked up 
in the barracks and was also .round in rr::r possession aDd did 
not belong to me11 (Pros. Ex. 2.2). 

4. A.t'ter bis riglrts relative to testifying or remaining silent had 
been explained to him, the accused elected to remain silent, and no evi­
dence was presented by the defense. By stipulation, however, it was agreed 
that the accused's Form 66-2 conta111ed entries, as follows: 

"* * * /j.ccusei} was commissioned 2d Lt. ·12 December 1941. Was 
commissioned Captain 26 February 1943. That there is no e'Vi­
dence of any previous court martials. That !ran April 1943 to 
January 1944, he was a B-17 pilot. That ha made regular combat 
missions in B-l?s and was a group leader in 17 out of 25 missions. 
That he has the American Theater ribbon, European Theater ribbon . 
with 2 battle stars, an Air Medal and a mu w1th l oak leaf 
cluster" (R. 33). 

5. Each of the twelve Specifl.cations alleges that the accused dtd 
on the dates therein named 11feloniousl;r take, steal, and carr.y nq• the 
property or mo~e~ therein described. 

The Manual for Courts-Martial defines larceey, as .tollows:
' . 

"Larceny is the taking and carrying away, b;r trespass, of 
personal propert;r which the trespasser knows to belong e:1.ther 
generall;r or specially to another, with intent to deprive such 
owner permanently ot his property therein. / 

I 
I • 

•Once a larce:cy is conmitted, a return of the property or 
payment for it is no defense to a charge of larceny. Fersonal 
property only is the subject of larceny.".· MCM, 19281 par. 149&~­

The evidence, as presented by the various owners o.f the property 

5 
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and money in question, shows that such money and property, after disappearing 
from their personal possession about the time alleged, ns found in' ·the 
possession of the accused under circwstan::es which clearly iooicated that 
he llad intended permanently to appropriate the various articles -to his 011D. 
use. Since the accused bas voluntarily admitted his wrongful taking of 
each of the items, the record is, subject to the exception indicated belOlf, 
legally sufficient beyond a reasonable doupt to sustain each of the find­
ings o£ guilty. The only proo.f ooncernir.g the value of the cigarette 
lighter described in Specification 8 was the evaluation placed upon it by 
Lieutenant Frost. Since Lieutenant Frost ns not shown to be an expert 
valuator of such articles and since he gave no basis for his evaluation, 
we must conclude. that the value alleged was not satisfactorily established. 
The evidence is lega.ll.y suti'icient, therefore, to support only so much ot 
the finding of guilty of Specificati.on 8 as finds the accused guilty of 
the larceny of a Thoren cigarette lighter ot some value. II Bull•.JAG, 
Jan. 1943, PP• 12-J.3, sec. 4Z7 (40). 

6. According to the records of the War Department the accused is 

approximately 26 years of age. He completed three . and one-fourth years 

of college 110rk and was therea!ter various'.cy" employed as a· clerk in a 

grocer., store, as a clerk in an aircraft factory, and as a sheet metal 

worker. He enlisted in the service on l May 1941 and was commissioned · 

a secon:i lieutenant, Air Corps, Arrrr:f of the United States on 12 December 

1941. On 22 September 1942 he was promoted to the rank of first lieu­

. tenant and on 26 :,ebruary 1943 he was pro100ted to his present grade of 
captain. He has been awarded the Di.stinguished F.cying Cross and the Air 
Medal Yd.th 8.lil additional Oak Leaf Cluster for each medal. On 16 March 
1944 he was reprimanded under Article of War 104 for taking a woman not 
his wife to his hotel room. · · 

7. The court was legal'.cy" constituted. In the opinion o!' the Board 

of Review the record of trial is legally suf':t'icisnt to support only so 

much of the finding of guilty- of Specification 8 as finds the accused 

guilty of the larceny of one Thoren cigarette lighter of some value; 

and legally sutficient to support all the other .findings and the sen­

tence and to warrant confirmation thereof. A sentence o.f dismissal and 


· confinement 	at hard labor !or :t'ive years is warranted upon conviction of 
a violation of Article of.War 93. · 

Judge Advocate. 


Judge Advocate. 
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SPJGN-CM 28193.5 lst·Ind 
Hq ASF, JAOO, Washington 2.5, D. c. ,l,Ul l G lgAI!
roz The Secretary o.r War . !t,JI 

1. Pursuant to Executive Order No. 9.556, dated· .26 May 194.5, there 

are transmitted hernith for your action tha record of trial atd the 

opinion ot the Board ot Review in the case of Captain Howard N. ·Kirk 

(0-432072) 1 Air Corps. 


2. Upon trial by general court-martial this officer was tound 
guilty 0£ feloniously etealing a fountain pen and pencil set of the value 
of $12., a diamond ring of ths value of $4.5., an electric razor ot the value 
of $15, $150 in cash, $160 in cash, $2:lO in cash., $74 in cash, a cigantta 
lighter· of the value of $15., $53 in cash, $40 in cash, three United States 
War Bonds ot the valua of W El.nd $2S in cash, and one check in the ~ 
of $50 and $70 in cash, all in violation of Article of War 93. He was 
sentenced to be dismissed the service., to .:f'orfei t all pay and allowances 
due or to beooms due, and to be confined at hard labor, at such place as 
the reviewing authority might direct, for twenty-five years. Th.a review­
ing authority approved pnly so much ot the .t'.wi1ng o.:f' guilty of Specification 
-2 as involved a finding of gu:Ucy- of larceny of one ring., value about $45, 
property of Captain D. B. O•Hara., ·approved tha sentence but reduoed the 
period ot confinement to fi.ve years., and forwarded the record of tr.Lal 

···- for action under Article of War. 48. 

... 3. A summary of the evidence may be found in the accompan;ying opinion 
of the Board or Review. I concur in the opinion of the Board o.:f' Review 
that the recqrd of trial is legally sufficient to support only so much ot 
the finding of guilty of Specification 8 as_finds the accused guilty of. 
the larceny of one Thoren cigarette lighter of some value, legally suffi ­
cient to support a11· the other .findings and the sentence as approved by 
the reviewing authority and-to warrant.confirmation there~£. · 

The record shows that .from 29 April to 11 Yq 1945 the accuaed 
was stationed temporarily at Chanute F.l.eld, Illinois, £or a brief course 
of instruction. On several occasions during this time he removed from 
the clothing and personal possession of a number of. officers the various 
items listed above., including property of a total value of $939. After 
he bad completed his training and was about to complete the "clearance" 
process at headquarters prior to his return to his home station, he was 
identified as one suspected of.the above described thefts. After being 
warned of his rights against self-incrimination he admitted taking a 
number of items which did not belong to him and surrendered $233 .from hi1 
wallet and $550 which was concealed in his shoe. 

A psychiatric report attached to the record shows that the ac­

cused has a psychopathic personality, but that he shows no evidence of a 

psychosis and that he is able to distinguish right from wrong and to 

cooperate 1n his defense. 
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war· Department records show that the accused has been nardAJd 
the Il1.stinguished ~ Cross and the Air Medal with an additional oak 
Leaf' Clwtter .t'or each medal. On one occasion he ,ras punished Wldel" 
.Article or War 104 tor tald.ng a woman not hi.a wif'e into a hotel room. 
The question or the accused's sanity was not raised at the trial. 

• The aecused1s deliberate acts or stealing from brother o.f'fi.cera 
on several occasions is a serious o.f'tense which ce.nnot be condoned. In 
view, however, of his extremely meritorious ,combat record eome clemency 
is warranted. I accordingly recommend that the sentence as approved by' 
the reviewing authority be confirmed, but. that the f'or.f'eitures be re­
mitted and the·.period o.t' confinement be reduced to three years; }ba.t the 
sentence as thus modified be ordered executed; and that a United States 
Disciplinary Barracks be designated as the place o.f' confinement. 

4. Inclosed is a form of action designed to carry into execution 
the . .t'oregoing recommendation, should it meet with your approval. 

~. ~--·----­
2 Incls 

Incl l 
Incl 2 

- Record o.f' trial 
- Form or action 

MYRON C. CRAMER 
Major General 

.~be.Judge .ldvocate·Gener~ 

•. 

C Sentence as approved by' %'eTiewJ.ng authorit,' C"Ontimed, but tor!eitures · 
remitted and c.onfinement reduced. to three years. acm 376, 25.;~, 1945). 

http:eTiewJ.ng


-------

(287) 

WAR IBPA.RTYEm 
U1l13' Service Forces 

In the O:.tioe ot The Judge J.dvocate O.neral 
· · Washington, D. o. 

' .. I .•SPJGN~ 28198.S ' 'I'.
• .b ,:;,IC j '/.~) 

SIOOOND SERVICE COMMAND 
UNITED ST.A.TES ~ .A.ma SERVICE FORCES 

! Trial b;y o.c.M., conveMd at 
Pine Camp, Nev York, 7 June 

Pr.I.vate GEORGE KlELIN 194,5. D::l.ahonorable discharge 
(42209877), Unassigned and confinement .tor seven (7) 
Com~ .A.1 u:>9th SCU', 7eara. Federal Re.tormato17,l 

STU, Pine Camp, Nn Yort. ). Chillicothe, Ohio. 

---·------~ 
HOLDING by the BOARD OF REVIEW 

LIPSCOMB, O'CONNOR and k'ORGAN, Judge Advocates 

1. The Board ot Review has examins.d the record o:t trial in the 
case of the soldier named above. 

2. Xbe accused ns tried upon the follo11i:ng Charge and Spec:l.f'i­
cationsa 

CHABOE • .Violation of the 93rd Article ot lfar. 

Speci.:t."J.cation la In that Private George Kaelin, Unassigned, 
Company A, 1209th SCU STU, did, at P.l.ne Camp, Nn York, on 
or about l lla;r 194.5, unlawf'ully enter Post Exchange 110•, 
being Building No. T-1.S, with intent to commit a crirn1nal · 
o:t!ense, to wit, larceey- therein. 

Spec1!1cation 21 •In _that Prl:vate George Kaelin, Unassigned, 
Comi:an;.r A, 1209th scu STU, did, at P.l.ne canp, New Yortc, 
on or about l May 194.5, felonious~ .taJce, steal and carr:r 
nar numerous described items o.t an alleged wlua not 
less than $273.55, the property of Pine Camp Ex.change, 
Pine Camp, Nn York. 

He pleaded not guilty- to, and was found guilty- of, the Charge and 
the Specifications thereunder. He was sentenced to be dishonorabq 
discharged the service, to forfeit all pay- and allowances due or to 
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become due, and to be c:ontinsd at hard labor, at such place as the re­
, 	 newing authorit;r might direct, for seven years. ·The reviewi.Ilg authorit;r 

appr9nd the sentence, designated the Faderal Re!on.ator;r, Chillicothe.., 
Ohio, as the place of confl.nement, and, purswmt to .Article of War 50f, 
llithheld the order. directing the execut101:1 o! the· sentence. 

· 3. The record ot trial is leg~ su!!icimit to su.stain the !1oo1:ngs 
of guilt;r of Specitication l and the Charge. It is also legal.]J" suffi ­
cient to sust!U,n the f1nd1.ng of guilt:r or Speci.tieation 2 except as to 
value of the· property therein described. By a ,stipulation betnen the 
prosecution am the defense the total value or those articles us shown 
to be •not less than Fii't;y' Dollars ($50.00)• (Pros. E:c• .A.). The record 
ot trial. is·..legally su!ficient, therefore, to sustain the finding o! 
pilty of Specifl.cation 2, substituting therein tor tl:e alleged value 
•or not less than $Z7J.55•, the proved value •01' not less than $50"J 
leg~ su1'.tic1ent to sustain the other N xxU ngs J and legal.JJ'. sutticient 
to sustain the sentence. · 

.2 
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SPJGN-CM: 28196.S lrst Ind JUL 9 1945 
liq ASF, JAGO, Washingt.on, D. C. 
'1'01 The Canmanding General, Second Service Comiand, Anq 

Senice Forces, Governora Island., ·New Iork 4, New yor~. 

1. In the foregoing case o! Private George Kaelin (42209877), Un­
asaigned Comp&IJT A, 1209th scu sru, Pine Camp., Nei.- York, I concur in the 
holdina ot the Board ot Review and f.or the reasons therein stated recom­
mend that onl1' 10 mch or the tin..tl.r4> ot gullt7 o! Specification 2 be 
app:ro'f'ed aa involves a finding ot guilt7 ot that ·Specitica.tion, substitu­
ting therein tor the alleged value 1 of not le11 than $27).SS", the proved 
'fllue •ot not lees than ISO". Under the provieione of Article ot War Sot 
70u now have authorit7 to order the execution ot the sentence. 

2. In new of the yo~h of the aocused, hie short; period of aarrice,' 
and since the value of the propert7 stolen by him. was much leas than that · · 
alleged, it 1s recomnended that the period of confinement. be' reduced to 
tive 79ara and that the Federal Reformatory, Chillicothe, Ohio, be desig- · 
Dated &8 the place of confinement. 

J. When copies of the published order 1n 1.his case are .fonrarded to 
this o.t':f'ice thq should be acccmpanied by the foregoing holding and this 
indorsement. For convenience or reference and to .facilitate attaching 
copies or the published order to the record in this caae, please place the 
file number of the record 1n brackets at the end of the published order, 
as follows& 

(CM 28198,S). 

~ ~ - ~-----.... 

MIRON C. CRAMER 
Major General 

l Incl '.rbe Judge Advocate General 
Record of trial 
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WAR DEP.:.I!Tl!Al:?lr . (291)" 
Army Senil:)O Forou 

In the Offioe or The Joo.g• A.dvooa.t• Genera.! 
Wuhingtcu, D. c. 

.JUN 3U l:1'+:>,, 

SPJGI'. - 282006 


IS JUri 1945 

U Ji I 1' B D S 1' A T E S ) FOURTH SERVICE comml 


Army Semo• Foroea 

v. 	 ~ 

Tria.l by G.C.Jl., connmcl at~ 	 .Private ANTHONY J. :W.aei11ippi Ordna.noe Plant, 

WINCELOWICZ (3240SS69), ) · Floni., Miuiuippi, 5~ June 

Comp~ B, Fourth 1'raini:i:,g J 1945. Dishonorable discharge 


· 	Group, MF Training Center ) and confinement for lite. 
(Ord), :W.11ia1ippi Ord.nanoe Penitentia.rr. 

-~ Plant, Flora,·Y1aai11ippi 

------~-----------------·----REVIH'f by the BOARD OF RE'VIEK 
LYON', HEPBllRN and MOYSB~ Judp AdTOot.t.a. 

1. The Board ot Revi• hu e:.wdned the :r.oor4 ·.: ·bial il:L the eu• 

ot the 'soldier named above. · · 


2. The aoouaed wu tri&d upon the following Cha.rgea am Speoitioati~u1 

ClWlGZ Ia Violation ot th~ 92m A.rtiole ot War.· 

Specitica.tion la_ In, that Prin.te .A.nthoey J. Winoelowi.o&, 
· · Company B, Fourth Training Group, J.rrq S.rnoe Jibrcea 

Tra.ining Center, (Ordna.noo), Y111i11ippi OrdnaAOe Plant, · ·. · 
Flora, lliaaiaaippi, did, at Xi11i11ippi Ord,na.noe Plant, 
Pl.era., W.11iuip~i, on or about 6 J.pril 1945, wrongf'ull.7 
am telonioud7 •id and abet Pr1nt• Joe Gout.le, ill 
toroibl7 and teloniou.sl7, aga.imt her 'rill. ha'Ticg oarm.l 
knowledge ot Printe'-.Apia A.. Bul'Hh. 

. Speeitioation 21 In that Pri'ft.te .A.ZltholJ1'. J. Winodoldoa, •••, · 
<lid, at J.fi.uiuippi OrdD,t.noe Pla.nt, Flora., ,Miuiadppi, ea 

'or about _6 April 1945, wrongfully a.nd feloniously a.id a.td 
.a.bet J>rin.te Elm.er Smith ill forcibly and telom.oual7, agaiut 
her will, ha'Ting oarnal lmowledge ot Prhate J..gaea .A. BuNah. 

CRARG.I II• Violation ot the 93rd. J.rtiole ot 'Wu. 

Specifioationa In that Pr1nte .A.J:i.tho.n;y .J. lllaoelowi.01, •••, 
. 	did, a.t lUuiaaippi Ord,l:l&Doe Pla.nt, ·1'1.oN., J11aaiaaippi, on 

or about 6 J.pril 194:5, with iutent ~ oomdt a felolJ1', ·yb· 
ra.pe, wrongtuJ,ly oommit an assault upon Print• .A.gnea .A. . 
B.ureah, by willt'Ul.17 ·azi4 telonioualy- ·1tri~ the aaicl Prin.te 
.Agne, A.. Buresh on. the leg,, an11, tao• &Jld.· print• pane ot 
her body' with hi• h&nda ~ tiata. · 

http:willt'Ul.17
http:lllaoelowi.01
http:J>rin.te
http:Pri'ft.te
http:Penitentia.rr


(292) 


He pleaded not guilty to a.Del wa.s found guilty of a.11 Cha.rgea and Speoifioa­

tio:o.s. Evidence wa.s introduced or two previoua convictions in viola.tion 

of Article or War 96, one by a summary court on 28 October lS·W for dis­

. respect to a superior officer, for which he was sentenced to forfei tlJ.l'e of 
$10 ot his pa.y for one month and ;.•estriotion to his post for two :m.ontha. 
a.nd the other by a. special oourt-ma.rtial on 19 December 1944 tor striking a 
woman and breach of restriction, for which he we.a sentenced to confinement 

'at ha.rd labor fer six months a.nd forfeiture of $16 of his pay per month 
for a like period. In the instant oa.se he wa.a·sentenoed to be diaoha.rged 
the service, to forfeit all pay and a.llowances due er to become du., a.nd 
to be confined a.t h&rd labor for the term of hia natw.·a.l lite. The review­
ing authority approved the aentence, designated the 'OJ:lited Sta.tea .Penitentia.ey 
a.t Atlanta., Georgi&, a.a the pla.oe of confinement, a.nd t'orn.rded ,11e record ot 
trial for a otion Wlder Article of na.r so½. 

3. Summary of evidence. 

a. For the Prosecution.-
At the time of the oommiuion or the offenua with which accused 


ia charged a.nd at the time of the trb.l a.oouud wu a printe in the Ucited. 

Ste.tee Army (R. 9, Pros. Ex. J). On the evening ot ~ April li45, Private 


·Agnes A. Buresh, Women's Aney Corps, 31 yea.rs of 1.ge, wa.1 a.t the librt.ry 
.of the :Mississippi Ordnance Pl-.nt, Flora, Mississippi, where she waa sta­
tioned (R. 8,10). The libre.ry was located in e. room in the SerTioe Club 
next to the dance floor, a.nd when t~e li~ra.ry closed at lOaOO p.m., Private 
Buresh went' to the de.nee floor to meet two girl ftiends. 1bere she met the 
e.ccuaed a.nd Private Elmer Smith (R. 10). Accused and Smith invited Priva.te 
Buresh out to their car to have some beer. At first Private Buresh retuaed 
but upon insistence went outside to their oar and dra.nk a bottle.of beer 
(R. 11). Private Joe Gonzales was outside in the .oar when they went out 
(R. 11,32). Private Buresh had known the a.ooused, Smith and Gonzales tor 
a.bout eight months, ·but did not have an appointment to meet e.ey ot them on 
this particular evening (R. 9,10). All of the_p.arties then retunied to the 
service club where Gonzales danced with Private Buresh onoe (R. 11). When 
the dance we.a over Gonza.les a.nd Smith asked Private· Buresh to ride to her 
ba.rra.cks with them (R. 12). Private Buresh, e.coused, Smith and Gonzale• 
then got into the oar. Smith was driving a:od illBtee.d of taking Private 
Buresh to her home, drove to the "NCO" Club, where one ot the men got out 
and obtained some more beer (R. 12,13). Prive.te Bureah kept telling these 
men, "time e.fter time," to take her home u she would be late for bed cheok 
(R. 13). Despite Private Buresh's entreaties the three men drove the oar 
down to the motor pool where they stopped a.gain (R. 14). While pa.rked a.t 
the motor pool, Private Bureah testified• "Accused took lllY' hand a.lld placed. 
it on his private parts. I we.a frightened a.nd continued telling them to 
take me home" (R. 14). Smith a.gain started the oe.r a.nd drove across a field 
near the motor pool to the edge of some trees (R. 14,15 ). A.f'ter the oar 
stopped, accused a.nd Smi:th, who had been in the front seat with Private 
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Buresh, got out (R. 15). Private Buresh then "jumped out and started running 

toward her barracks" (R. 16). Before she could run very far two of the men 

(the witness didn't reoa.11 which two). oa.ught her e.nci t'oroed her into the 

baok seat of the car (R. 16). The oar was ~gain started and driven down a 

"steep bank into some mud", where it became "stuok11 (R. 16). Private Buresh 

then asked Smith 11to explain the idea. of bringing_ffie.:7' down there," to which 

Smith replied that she "didn't know what L5he wa.ymissing" (R. 17). Smi~ 

moved over towards Private Buresh and she. a.gain juir.ped out of the oar, but 


.was caught by accused and Snith before she could get a.way (R. 11). Gonzales 

had gone for a wrecker at this time .(R. 17). Accused e.nd Smith 1'oroed Private 

Buresh down on the back seat of the oar. She scree.med and one of them hit 

her (R. 17). Accused r.it her on the left jaw with his hand (R. 18). Accused 

and Smith were holding her hands and feet (R. 18). Smith out Private Buresh'• 

"panties" out from between her legs, and accused "stuffed" her mouth with 

re.gs or a handkerchief to stop her from screaming (R. 18). Smith then put 

his fingers in her private parts, and aocus ed asked Smith, 11Does she have a. 

cherry?" to which Smith replied, '!You can't tell me she is not that type of 

a girl" (R. 18). Accused then held Private Buresh's hands and Smith "oom­

menoed to have intercourse with her." Smith's private part penetrated her 

(R. 19). Accused tried to. put his private part in Private Buresh 1 s mouth 
but did not succeed (R. 18).' Gonzales ca.me baok about tnis time and said 
that somebody was coming (R. 19). Aooused and Smith got out of the car and 
Private Buresh started running towards her barracks (R. 19 ). Gonzales oa.ught 
Private Buresh an4. pulled her to the side of the field where Smith grabbed 
her and threw her down (R. 19')• All three of the men held her on the ground 
and one of them beat her over the fao, {R. 20). While she was being held 
Gonzales got. on top of her but did no't effect a penetration (R. 20 ). AB 
soon as Gonzales got u~ Smith got on her and penetrated her (R. 21). Private 
Buresn's testimony at this point wa.sa "All along I was being held. My legs 
were held, too. My face.was pinned to the ground. Everytime I tried to say 
something or screamed I was knocked over the fa.oe" (R. ll). After S:mith 
got off of qer the accused got on her but did not effeot a penetration, 'Mlile 
acousad was on top of her she was trying to "pray" and a.ocus ed hit her {R. 21 ). 
Acous ed was on her two or three minutes and as soon as he got off of her 
Gonzales got baok on top of her and penetrated her at this time {R. 22). 
Private Bure·sh did not at any time consent to e.ny of the a.eta on the pa.rt 
of accused, Smith or Gonzales (R. ,2,23). Private Buresh then went back to 
her barracks, and noted that her mouth a.nd jaw were bruised and bloodyJ & 

man's handkerchief was tied around her neck1 her blouse, skirt~ shoes and 
hose were muddyJ her slip and panties were bloody, a.nd the strap on her 

• 	pa~ties that went between her legs was out clear across (R, 23-26). Private 
Buresh noticed blood in the cornmod.e when she urinated (R. 27). The next 
morning Private Buresh told two of her friends about this ocourrenoe (R. 26, 
63,65) and the matter was reported to Private Buresh's comm.anding officer 
(R. 27,66,67). .Priv~te Buresh was physically examined .a.t Flora, Mississippi, 
on 7 April 1945 by Captain John R. West, Chief of the Surgical Service, who found 
the following abnorma.li ties 1 
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"••• abrasions and contusions of her lower lip, right side of 
face and chin, left upper a.rm, right hip and right thigh. There 
were scratch marks on both shoulders, both legs, both knees a.nd 
both thighs. E.xaminati on of the genitalis was th.at the re irere 
oontusions and abrasions of the external geni talis, abrasions and 
la.oert.tions, recent, of the hymenal ring. The vaginal oa.nal was 
virginal in type, and the examination ma.de of the vaginal oe..na.l 
was negative for the presence of spermatozoa." (R. 76-78 ). 

J.eutene.nt Charles R. Ireland, Laboratory Officer at Flora, Mississippi, 
;estified that there was blood on Private Buresh's slip (R. 88,89, Ex. D), 
md spermatozoa. or. her skirt (R. 89, 90·, Ex. C). Private _Buresh's olothe1 
rere ~roperly identified and introduced as followaa Blouse {R. 96, Ex. B)J 
skirt (R. 96, Ex. C) and slip (R. 96, Ex. D). Photographs of Priva.te 
Buresh' s faoe and knees which were shown to be a !'air representation of 
her faoe and knees on 7 April 1945 were introduced (R. 69, Ex. EJ R. 70, 
Exs. F,G,H; R, 71, Bx. 1), A map was introduced showing the location of 
all the buildings and objects testified. to by the witne,sses (R. 7, .Ex. A). 

A0 oused voluntarily made a sworn statement to Captain Ben A. 

O'Dorisio, the original investigating officer (R, 91,93,97, Ex. J), and 

subsequently stated _to First Lieutenant James A, Cleveland, who later 

served 'in the same oa.paoity, that ~e did not oare to change or alter this 

statement, although accused was told by the latter that "he could do away 


.with his previous statement" (R. 98,99,100). This statement was a.s follows a 

·, "I, Private Anthony J. Winoelowio&, ASN 32409569, Company 
B, Fourth.Trair.ing Group, .Army Service Forces Training Center 
(Ord), !Jissisaippi Ordnance Plant, Flora, Mississippi, make the 
following statement to Captain Ben A, O'Dorisio, Investigating . 
Officer, who has identified himself to me. The 24th Artiole of 
Wa.r has been read to me and I understand same. This statement 
is being made of rrry own free will, -with no promise of reward, and 
I have been warned that suoh statement may be used against me in 
oourta ' · 

11 0n Friday night, 6 April 1945, Privates Gonzales, Smith, 
Bolt, and myself were drinking beer in Post Exohange No. 2 until 
about ~230. From there we went up to the Service Club. 'iTe were 
stopped by an MP who wanted to know who it was. It told him it we.a 
me, and he told us to go ahea4. We parked by the Service Club, and 
Smith and I went inside and I started dancing. After the danoe wa.s 
over, Gonzales asked Private Buresh if we oould take her home. 

"We got in the oar e.Dd drove up to the NCO Club. Priva.te 
Smith was driving. -We got some more beer, and from there we were 
going to take h9r home. Smith was going to drive ba.ok to the Motor 
Pool, and I got leery. Some men we:t"e working in the Motor Pool,. 
told Smith to let Private Buresh go, but he said, '.No, let's go•, 
and took the oar some place. It was so dark I couldn't see. He 
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got in a ditoh and aunk the car in mud. Wa tried to get it out, 
but oouldll't. Smith told Gonzales to go get the wrecker. Gonzalea 
didn't want to go, but he went and oama be.ok in le.sa tha.ll tin 
minutes. 

"Smith and I were both in the oa.r with Private Buresh, and we 
couldn't auooeed in a.ny ~. so I aaid to her, 'Iou win. at'• b~t 
the oar out 0£ here a.nd go.' S!n.ith w~.:J ~ littlo more persiahnt am 
•aid, •twe have goDS eo tar, ht' a z.r <:>u o.nd finish 'With her.' Then 
I got out of' the oar and Smith wa.a in 'there alone with her. .A.t the 
tim.o I got out, ·Gonzalea happened to oome baok. 

"In a.bout ten or .fifteen minute.s, eho jU1a.pod. out ot the oeu-. 
Gonzales grabbed her, and Smith came out ot the oar. I at.id., 'I am 
going back to th• barraob._ Let's get this staff oar out ot here 
before we get outselve• in a. meu.' Smith. a&id, · 'No, we ha.Te gone 
so f'a.r with her. let'e just go on.• He also told me he had out her 
panties with a knife. I still wanted to go ba.ok to the barra.okl, 
but I didn't go. 

"I tried to get the st&f't oar out, ard Gonzalea and Slllith took 
her onr to the aide out in the woods some place, and I hea.rd her 
screa.m. . JJ ahe aoroamed, I walked oTer to aee what na going on. 
I aa.w they had her on the ground. Gomalea wu the f'1rst to try to 
have an interoourae with her. She we.a screaming, am I got sos.red 
and put ~ hat over her mouth, but I didn't strike her. I ae.id, 
'Let's get out ot here.• Smith then tried to have an· int•roourse 
with her. I don• t know whether he succeeded or not, but wheu. he 
got up, he said, 'It wu good. You tey na1r.' Then I got on her, 
but ahe wu screaming eo at the moment that I got up. I didntt i~·: 
auooeed in the interoourse, or even penetrate. Gonzale, got on 
her again~ She wa.a scree.ming a.m pleading to get up aDd get out. 

"Sm1th a1ld I went over to get the ata.ft oar out. Smith went 
to get the wrecker: and I got in the st&.tt oar am tried to baolc it 
out, but aa.w it wu uaele11. Then Smith oame ba.ck with the wrecker, 
and I waa •till trying to get the wrecker out, and the ,roman waa 
still screaming. Smith pulled the wrecker up by the ete.!'t car, I 
got out, and. we tied a rope to the ba.olc bumper. .A.tter we got 1 t 
hooked up, Gonzalea O&m9 back. Smith uked him, •·mia.t did you t.1 
with the girl? 'What happened. to her?• Re said she ran ott. 

"ire got the atatt oar out and took it back to the Motor Pool 
and we.shed :lt a.a beat we could. Direotly trom th.ere, Gonzalea and 
I went 'b:> our barraokl. • · 

b. For the detenae.· 

Arter an expla.nation ot hie rigbta, a.oouud elected to make an 
un.sworn ata.tement, whioh wu aubatantiall:, 11 tollan 1 

Aoouaed., Smith, Gonsales IJld a Mn.te Bolt went to the lenioe 
club on the eveninc ot 8 jpril 1945 (R. 103 ). He and Smith went :ln the 
olub while Gonia.le, and Bolt remained. outdde. In.side the ur'Tioe olub 
they •• Private Bureah and uked her to have aome beer with th1tm. Prin.te 
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.. 

Bur••h 94oeptecl and the three ot thq Wi.lked out to the oar ldM.re thq 
ea.oh 4rank & bottle ot bMr. While the7 woro out.lid• Stdth am Gon11J... 
left in the oar to drin Bolt to h11 bura.okl. lilhile thq nre Gl• be 
put hil arm a.round Prin.te Bure1h am "wi.th the other ham telt hir. breut. 
s~ did not proteat• (a. 103). l'hen Smit.'l &Di Gona&lH oam. be.ale thq · 
all went imide the umoe olub whore Gomal•• cl&Doed with Print• Bur••h. 
.J.t the olou ot the dallOe at 2300 he t<>=d PriTate Bt.iresh. Smith am 
Oonsaloa 1¢»g •1ometh1:ag about beer•.. they, all got into the oar am dron 
onr to the ECO Club and Smith parked. tM ou be.ok ot tbt "Poat l!:Dgb.eert' 
Building"· (R. 104.105). .After parking ell ~•• ot the MD got o\itl ot the 
oar and wem behim the building to .•:-euen" themaeln,. Go.DH.bl am 
Smith then went 1naid.e thl "IOO" olub to g•t the 'beer while hat rtmldu4.. 
outlide with P.r1n.te Bureah (R. lOS ). \'bilt tht7 wwe gOP. bl pn hi• 
a.r:m &round Pr1n.te Bureah am llplaoccl hw hllld. on h11 peni1 11 ca. 106 ) • 

••She did not objeot at the tt:n.e•. When Smith and. GonzalH oa.M. baok all 

tour of thea drt.nlc another bo'lltle ot beer. am talked. ot Print• BurHh'• 

brother'• 1m-ent1on. Smith ubd Priva.te Bureali •it •he would lilc• to 

see 1011Le new truou•. to wh.ioh 1he replacl. •t.1r1ght• (R. 105). 1'he7 then 

dron to the motor pool, and aa they nre going to the motor pool he ha4 

hi• hand on Prhate Bure,h'• "breut.• and Gonzalea had hb hand on her 

'"•o-;her 	breut• (R. 105). ~ere were men working &~ the JaOtor pool 10 they­

drove ollt into a field where the oar beoame •,tuo1c• (R. 106 ). Gonzalea 

lett and wexrt bt.ok tor th, wreolcer, and aoowsed got out ot the oar to 

"relieve" himaelf.,.(R. 106). \\hen bo oame ba.ok to the'~ar Gomalea wu be.olc. 

and aaid tha.t he ooulcl not get the wncker (R. 106). PriTate BurHh tboll .· 

got out of the o&r and dipped ~ tell a.lid Gonaalea tell on top ot bu• 

(R. 107). 1'he7 walked owr to aome treea where Gonialea and Smith "ldaaed• · 
PriTl.te Buresh (R. 107). Aoouaed the kined her and. ahe •,creamed• (R. 101). 

· ·Accused 	then left and went baok to the oar and did J10t aee .PriTate Bure•h 
any more that night (R. 107.108). Gomalea wu alone with PriT&te Bureah 
a.bout 10 minutea while Smith wa.a after the wreoker and he (a.oouaecl) wu 
trying to get the car out of the mud (R. 107,108). · Accuaed denied trying to 
rape Prhate Bureah or holding her while Smith &nd Gonzalea raped her am 
denied trying to put hie penis in her mouth (R. 108 ). Aoouaed. denied. in 
etteot, that he had made the atatement to Captain O'Dorisio contained. in 
Prosecution Exhibit "J" (R. 108-111). He atated th&t he aig:ned thh atate• 
ment beoa.uae the 1nveatiga.t1ng offi0:9r told him tba.t the 1nveat1ga.tillg 
officer would help hun, and that he told the investigating ottioer that the 
~tatement wa.a not true at the time he signed it (R •. 110). 

1he defeme introduoed a ata.tement made by' Private Bure1h to the~ 
investiga.ting ot.fioer on ll April 1946, for the purpose of shoring that 
Private Bureeh did not tell the innatigatillg officer tha.t Smith had, inter• 
oouree with her while ahe, a.oouaed. a.l'ld Smith.were in the oar. duri:ag 
Gonia.lN' &beenoe (R. 58, Del. EE. 1 ). 

4. The lfa.nual for Oourta-llartial, 1928, ~ragraph 1481• pron.dee 1 
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"Rape ii tb.8 wla:f'ul ~ Jmoiarledg• o: a womu by 
i'oroe 8Ild Wi tnout her ooiill ont. 

fl~ pe.netra.tion., however alight., oi' a wc:mian•• genit&l.3 11 
sutficient carnal knowledge., w~th-er emi1don ooour• or not. 

"The offena,. may be ocmuitted on & fe,111&],e ot ~ age. 
• .Fbrce a.nd want of comant a.re indiap.w.aable in ra.pe J but 

the foroe involved i.u the aot oi' penetration b a.lone nf.fioieut 
where there is in ta.ot no oo:neent. 

">&ere Terbal protestatiollB &nd a pretent• of reaiatallOe are 
not auf'fioient to ahw want ot ooment •••• • 

•Proot. • (a) '.t'hat the &oouaed had o&rnal lcnavledg• ot a 
oertain female., u ~leged., and (b) that the aot wu done b)' toroe 
aDd without her oonaeDt.• ' · 

Applying the,e prinoiplea to the taot, in tho prHent oue it clearly app~ar• 
'tha.t accused wu raped by both Pr1T1.te1 Smith am Gomalea at the time &Del 
plaoe alleged 1:.o. Speoitioa:tiona l and 2 ct Chal"g• I. Prift.te Bureah't 
atatement ot what occurred 11 oonw.ncing a1ld 11 corroborated .b,y her pq,10&1 
app•ranoe after her ha.rrowil2g experienoe, the oo:Dditio:n ot her genital•, 
the presence of blood on the slip &nd ot 1perm&tot0& on the •ldrt •he wore 
the night that she wa1 criminally usaulted. Fu.rthennore, u to th.11 upeot 
of the Speciticatiom, aocuaed'• TOluntar;y pre-trial •ta.tement tull:r t\11)portl 
ever, important deta.11 teetitied to by Print• Bureeh. IA d.eaorib1ng what 
occurred after the oar had bogged down in the tiel~, aocu.ed 1tated.1 

"I tried to get the etatt oar out, and Gonzale, and Sm1th 
took her onr to the lid• out 111 the wood.I 1ome plaoe, and I heard 
her soream. A.a she screamed., I walked over to see what ,ru goiltg 
on. I u.w they had her on the grow:Jd. Go:iualea 1r&1 the tir1t to 
tr;y to h&n an intercoune W1 t.h her. Sh• wu screaming., and I got 
,oared &lid put· my hat oTer her mouth, but I didn't ,trike her. I 
said, 'Let's get out ot here. 1 Smith th~n tried to ha.Te an inter• 
oouree with her. I don't know whether he ,uooHded or not, but . 
-when he got up, he said •It n.1 good. You try :aow.' Then I got·· 
on he_r, but ehe wu •creaming 10 at the 11.01118nt th&t I goi: up. I 
did.JI.'\ 1uooeed. in the 1nteroourse, or even penetrate•. GomalH 
got on her again. She wu 10Naming and pleading to get up and get 
out.• · 

.UCUUd. did not teatify th&t he 8&11' the actual penetration ot Pri'ftte Bui°Hh 
by PriT..tea Smith ud Gonzalea, but this det1o18JlOT is tul17 supplied. b7 the 
definite testimoq of Private Buresh. 111th tull realbation that an aoouaa• 
tion of rape is one •euy to be made., he.rd to be proved, but h&rder to be 
detel'lded b7 the party aooused, though innoom• (lCM, 1928., p. 165), the 
Bo~ ii ot the opinion that the record. ot trial oompeb the conclusion 
tha.t Privates Smith and Gonzalea toroibly and feloniously against her will 
had oarnal lcnowled.ge ot PriT&te Buresh at the time and pb.oe dHcribed. 
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. xw· aooused. aided 8Jld &betted both 0£ the u11e.1b.nta 1.u ~ha 
oommiadon of rape upon Printe Buresh 11 equally well esta.blb't.ed. For 
an hour or more·aoouud alld his two oompaniona acted in oonoert i.ll their 
reprehensible conduct tan.rd PriV&.te Buresh. In hia unsworn at&tement &O• 

l)Used admitted that he took improper liberties with Private Buresh nen 
before the car b-aoami, ,tuck. When the oar did get 1tuok, a. described 
the situation in hi~ pre-trial statement as foll0WS • 

"Smith a.nd I were both in tbe ot.r with Private Buresh, a.:cd. 
we oouldn't auooeed in 8.713' we;/, ao I s&id. to her. 'You win. Let'• 
get the ca.r out ot hore alld. go.• Smith w&.s a little mor• persistent 
and e&id, •We h&ve gone ao ta.r, let's go on and !'~sh with her.• 
Then I got out ot the ou uld. Smith wu in there a.lone with her. 
At the time I got out, Gonz&l.ea happened to o0'!%ie b&ok. 

"In about ten or fitteen minutes, ahe jumped out ot the oar~ · 
Gonza.les grabbed her, and Smith oame out of the ou. I as.id. •I am 
going baok to the barre.aka. Let' a get this ate.ft ,car out ot here 
before we get ourselves in. a mesa.' Smith aa.id, • .No, we ha.ve gone 
10 far with her, let•, juat go on.• He also told me he had out her 
pa.nties with a knife. I still n.nted to go ba.ok to the barraoks, 
but I didn't go~• · 

Hi.a reoital o~ what occurred thereafter ha.a alre~ been quoted. Bo t.d• 
mitted that he had plaoed his hat over Prl:n.te Bure1h'a taoe to keep her 
f'rom. screaming while she was down on the groum., that he watched. Gonr.alH 
when he t.tret attempted to have interoourse with her, that he 11lcewiae 
wa.tohed Sm!th when he "tr! ed to have an intercourse with or penetra.te her," 
and· tha.t he aaw Gonzales get "on her a.gain. 11 Duri:cg all ot this time he , 
testified Pr.hate Buresh wa.a •soreaming and plea.ding to get up •••". Pr1vate 
Buresh testified positively to accused's preaence at the time she wu raped 
by Smith, and to the a.otive auistanoe re;idered by him to Sm!th ill carrying 
out his nefarious purpose. She could not state positively that aoous~d wu 
present when she was raped b:, Gonz&l.es, for she was completely exhausted by 
her ha.rrawing experience, inoluding the attack on her by accused.. Thia 
defioienoywa.a supplied by accuaed's o,m sta.tement that a.fter he got oft . 
Priva.te Buresh his ple.oe wa.a taken by Gonza.lea, and that Private Bureah wu 
screaming a.nd plea.ding to get up. The record of trial olearly supports the 
oonoluaion th.at a.oouaed,,... nearby when both crimes were committed, actively 
assisting at lea.at in the tint inst&n.oe and in both instances 1tandi13g by, 
ready to warn his fellow conspirators of the approach of &IJiY' third person 
and by his presence encouraging them to rape their Tiotim. While, there• 
tore, a.oouaed oould have been charged as a principal, he wu not improperly 
charged and wu properly toWld guilty u &n aider a.nd abettor (CK NA.TO 643).. . 

1'hat aoouaed usa.ul ted Prin.te Buresh w1 th· .intent to :rape her, 
as alleged in the Speoifioe.tion or Cha.rge II ii tully eat&blisned by 
Prin.te Buresh'• testiinoey and aoowied'• pre-trial statement. In the 
a.na.lysis of this offense, the Manual for Courts-Martial, 1928, paragraph 
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149,!, page" 179, provides in pertinent part u follcwa a 

"'.lhia ia an attempt to oommit ra.pe in which the oven 

aot amounts to u assault upon the woman intended to be 

ravished. • • • · 


"No aotual touohing ia neoeaaar;y. • • • 
11 The intent to ha.Te oarllB.l. knowbdge of the woman aaaa.ulted 

by toroe and without her oonsent must exist am oonour with the 
assa.ult. In other words. the man Jl:IU8t intend .to OTeroome uq re• 
datanoe by foroe, actue.l or conatruot1Te, and penetrate the woman'• 
person. • • • .

•anoe an assault with intent to commit rape 1a mad•, it 1a no 
defense tha.t the man Toluntarily desisted." 

Xhe f'aota in the preaent oue ahow beyom. &DiY doubt that aoouud had aought 
una\looeaatull;y to obtain Printe Bureah'a oon.sent to interooune with hila, 
and tha.t later. atter:ahehad been uaaulted by both !That•• Smith &Di 
Gonzt.lea he deliberately got on top of her while 1he lay prou oz,. tu groUJ:¥1 
and remAined. on her for about three minute,. B:1.1 expla.nation of hlA taUIU'e 
to oomummate hia purpoa e it th&t •••• ahe wu 1oreaming 10 at the moment 
tha.t I got up.• The reoord. 1how1 oonoluaiTely tb&t he did not pemtrate 
PriTa.ts Buresh, but there 11 only one inference that oan be drawn from ao­
oused' • aotions, z».mel;y, that when he auaulted Prha.te Buresh he intem.ed 
to have interoourae with her forcibly; regard.leas other reaiata.noe am ob• 
jection.s. u pointed· out in the Maw.al tor Courta-.Ma.rtial (aipra) hi• 
a.b&Ildo:ament of the a.ttempt betore penetra.tion, even it he d.. ated wlunta.ril7, 
did not alter the nature of the crime. 

6. 1'he Charge Sh~t ahon that ~oou.aed 1• 24-8/12 yean ot age. Without 
prior aenioe he .n.a induoted. into the A:nq of the tl'Aited State, on 20 Jul:t' 
1942 ~t Fort Jq, New York. 

6. The oourt wu legally oonatituted and had juri1di0Uon onr the 
aooused and of the otfenaea. No error, injuriously &.t'teoting the 1ubatan• 
t1al right'• of the acouaed were oommitted durizig the oouiwe ot ~ trial• 
In the opini'on ot th• Boa.rd ot .ReTiew the reoord. ot trial 1a legally aut• 
tioient to support the tindi:nga ot guilty and the aenteDOe. Cont1U1Unt 1D 
a penitentiary 1e authori&ecl by .Artiole ot War 42 tor the otteue ot rape, . 
I.lid alao tor the otfeue ot u1ault with intent to oommit rape, both ot 
whioh are r.eoogni&ed u otteue1 of a oiTil nature and 10 pwuahable by 
penitentia.ry oonf'i:lement by paragraph.a 2801 am 601, re1peotively, ot H tle 
22 ot the Code of.the Diatrio~ ot ColU1D.bia. 
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· nR IEPAimiENT 
J.rrq Service Fore.es 

In the O.t'.t'ice o.t' The Judge Advocate General 
' . ' · Washington., ·. D.C. 

SPJGN-CM 28.2049 


U N I T E D S .T A T E S ) SIXTH.SERVICE COMMAND 
) A.RMY,SERVICE R)RCES 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant OSCAR M. ) Camp Ellis, Illinois., 24 and 
WI.LENIX, JR;, "(0-16398~)., ) ~ Mat 1945. Dismissal and 
Signal Corps. ) confinement .t'or ten (10) years. 

OPINION of the BOARD OF REVIEW 
LUSCOMB, O'CONNOR and MORGAN., Judge Advocates 

·, 
' I 

l. The Board of Review has examined the record of trial in the 
case of the officer ~a.med above and submlts this., its opinion., to The 
Judge Advocate General. 

:2. The accused was tried upon ~ .following Charges and Specili ­
cations: · 

CHARGE I: Violation of tm 61st Article of War.· 

Specification: In that Second Lieutenant Oscar M. Mullenix., Jr., 
Signal Corps., 1614 Service Command Unit., Headquarters., Sta­
tion Complement., did., without proper leave., absent himself 
i'rom his station at Canp Ellis, Illinois., from about 6 

. February 1945., until about :23 March 1945• 

CHAIDE II: -Violation 0£ the .96th Article of War. 

Specification 1: In that Second Li.rutenant Oscar M. Mullenix., Jr• ., 
Signal Corps., 1614 Service Command Unit, Headquarters., Sta­
tion Complement under the nmne or Rene Molyneaux., did, at 
Joplin, Missouri., on or about l March 1943, wrong.full,y., un­

. lawf'ull.y and bigamously marry Dorothy Ash, having at the 
time of said marriage to Dorothy Ash., a l81rl.'ul. wife then 
living, to-wit: D:>rsey Alexander Molyneaux., with whom he 
had contracted marriage under the name of Rene :Molyneaux 
on 6 Jl!cerriber 194:2. · - · 
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Specification 2: In that Second Lieutenant Oscar w:. Mullenix., Jr• ., 
Signal Corps., l6l4 Service Command Unit., Headquarters, Sta­
tion Complement, did, at Smith. Center., Kansas., on or about 9 
February 1945., wrongfully; unlawfully and bigamous~ marry 
Marjorie A. Reeves, having at, the time 0£ said marriage to 
Marjorie A. Reeves., a lawful wife then living., to-wit, 
r.orsey Alexander- Molyneaux, with whom he bad contra~ted mar­
riage u."l,Per the name of Rene :Molyneaux on 6 l);)cember 1942._ 

CHARGE III: Violation of the 95th Article of War~ 

Speci.f:i.cation la In that Second Lieutenant Oscar M. Mullenix., Jr., 
Signal Corps., 1614 Service Command Unit., Headquarters, Sta­
tion Complement., did., at Smith Center., Kansas, on or abo\1.t 9 
February 1945, with intent to defraud., wrong.tully and unlaw­
fU.lly make and utter to the First National Bank., Smith Center., 
Kansas, a certain check in words and figures as follows., to-wit: 

"Van Alstyne Texas _....:;.F..::eb.....,9'-=l:..9:::11145'--.:l9____No ._ 

88-5?6 FIRST NATIONAL BANK 88-5?6 

The nrst National Bank 
Pay to FR-10 Smith Center, Kansas 83-340 or order $ · 25.00 

ITwen!!!!~tyy_;fi~v!_e.J&[w!n,2.0/J.LJ:i:OO~-========-=======-iDollars 

Oscar M. 	 ?.hlllenix, Jr. 2nd Lt s. c. 
0-1639829" 

and by means thereof did fraudulent~ obtain from the said 
Smith Center Bank United States currency in the amount of 
$25.00., he the said L1.eutenant Oscar Y. Mullenix., Jr• ., then 
well knowing that he did not have and not intending that he 
should have any account 1n the name 0£ •Oscar)(. Mullenix 
Jr. 2nd Lt. s.c. 0-16.39829• with the drawee bank £or the 
payment of said check. 

Specification 2, In that Second Lieutenant Oscar M. ·Mullenix., Jr., 
Signal Corps., 1614 Service Command Unit., Headquarters., Sta­
tion Complement., did, at Barstow., California., on or about l 
March 1945 .,··w1th intent to defraud, wrong.f'ul.ly- and unlawf'ully 
make and utter to the Bank 0£ .A:nerica, Barstow Branch., Barstow, 
California., a certain false and bogus check in words and figures 
as follows., to llit: 

"BANK OF 	AMERICA 

National Trust and Association 
Savings 

2 




March 1 19--S:L 
_________?ay to the order of 

________c_a_,sh_____________ $ 35.00 ,, 

--~Thi~rtzm:..£Fi!Jv~e~OO~/J.~·OO~========-=Dollars 

Value received and charge the same to account ot 

TO New York State Bank Oscar ll. Mullenix Jr. 
2nd. Lt. s.c. 016.39829 

New York 8 New York 

n:-20412-41" 
• . I . 

and b;y means thereof, did fraudulently' obtain ·from the Bank 
of America., Barstow Branch, UI'dted States currency in the 
amount of $.35.00. 

Specification .3: Same as Specification 2 but alleging check 
dated 5 March 1945., in amount of $.35., drawn on Nn York 
State Bank., New York., and made and uttered to the Bank of. 
America., Soledad Branch., Soledad., California. 

Specification 4z Same as Specification 2 but allegl.rg cheek 
dated 12 March 1945., in amount of $75., drawn on No York 
State Bank, Branch #616., New York., and made and uttered to 
the San Francisco Bank., Park-Presidio Branch., San Francisco., 
California. 

He pleaded guilty to., and was tamd guilty of., all the Charges and the 
Specifications thereunder. He was sentenced to be disnissed the service., 
to forfeit all pay and allO'lfanoes due or to become due., and to be confined 
at hard labor., at S11ch place as the reviewing authority might direct., for 
ten years. The reviewing authority apprond the sentence and forwarded 
the record of trial for·@ction under Article of War ,48. 

J. The evidence for the prosecution shows that on 6 December 1942 
the accused., under the name of Rene Molyneaux., married Dori,q ilexandff~ 
(R. 9., 17; Pros. Exs. 2., 11). Thereafter., on 1 Karch 1943.,· lrilile his first 
wife was alive and 1'hile he was undiwrced from her,. he married n:>rotey-
Ash at Joplin., Miss011ri. This second marriage., ,like thetirst one., was 
contracted by him under the name of Rene Mo~aux. , · J. daughter was born 
of the first union and a son ot the second (R. 9., 17; Pros. E:z:s. 3, 11). 

In Jmuary o! 1945 the accused was assigned to duty at Caup 
Ellis., Illinois. According to·hi.s pre-trial statement, his •two wives 
were finding outn and., as a result of. their dieooY81".1.e1, be absented 
himself without leave (Pros. Ex. 11). Hi.8 un~uthor!sed absence began 
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on 6 February· 1945, and continued until he was arrested and returned to 

mi.lit~ control in proper uniform at San Francisco, California, on 23 

March ").945 (R. 8; Pros. Elc. l). · nir1ng this period and while his .first 

ld.fe was still a11v, and undivorced from him, he married Marjorie A. 

Reeves, at Smith Center; Kansas, on 9 February 1945. On this occasion 


,he used his true name. (R. 9-lO; Pros. Exs. 4, 11). · . 

On 9 Fe1>rutry 1945 a check in tha .sum of $25, drawn on The 
First Nat.tonal Bank., Van Alstyne., Texas, was cashed by him at the nrst 

National Bank, Smith tenter, Kansas. The eheck was dishonored upon pre­

sentation for payment the records of the drawee Bank showing that at 

the time the accused d no account with it. Thereafter, however., on 

19 Maren 1945, he did, ake a deposit in the sum of $25. By stipulation 

it was shown that he has re:i.J:Ibursed the Bank in the amount of $25 

(R. 10-ll; Pros. E:xs. 5, 6). · · 

On,.l Yarch, S March, and l2 llarch 1945~ the accused cashed 
checks at the Barstow Branch, Bank of .America, National Trust and Savings 
Association, Barstow, Califorma, the Soledad Branch, Bank of ".America, 

· Soledad, California., and the s~ Francisco Bank, Park Presidio Branch., 
San Francisco, California., in the sums of $351 $35, and $75., re~ective~. 
The first tw:o checks were drawn on the New York State Bank., New York, 
N. Y., and the third on the New York State Bank, Branch #616, New York, 
N. Y. No such banks existed in the state of New York {R. 13-16; Pros. 

E:xs. 7-9). 


I 
The accused admitted that he had no money in aey bank Sit the 


time the four checks were wr1tten (R. 18-19). It was stipulated that he 

reimbursed the accommodation indorser whose name appeared on the check 

in the sum of f75 {R. 16). 


4. captain Wilfrid P. Als., who had previously testified for the 

prosecution as investigating officer, testified for the defense that he 

had worked as a criminal investigator in Washington., D. c • ., for twenty­

three years before entering the A.rrq., -that in that position lie had in­

vestigated thousands of cases, and that in his opinion the accused was 

not a "criminal type" but •an overgrown kid" (R~ 20-:21). 


· The accused., after his rights relative to testifying or re­
maining silent had been explained to him, elected to remain silent {R. :21). 

· .5!.• The Specification., Charge I., alleges that the accused absented 
himself without leave from his station at Camp Ellis, Illinois, from about 
6 February 1945 until about 23 March 1945. His plea of guilty to this 
offense is corroborated by substantial evidence showing that he absented 
himself vd.thout authority for the time alleged. The record is legally 
sufficient to sustain the findings of guilty of ·Charge I and the Speci­
fication thereunder. · 

4 
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11.• Specifl.cation l, Charge rr, alleges that the accused., under 
the name of Rene Mo~eaux, on l March 1943, did, at Joplin, Missouri, 
"wrongfully, unlawfully", and bigamously marry Lorotey Ash11 • Specifi ­
cation 2 of the same Charge similarly alleges that on 9 Februa.r;y 1945, 
at Smith Center, Kansas, he entered into an unlawful ~d bigamous mar­
riage with Marjorie A • .Reeves. 

"Bigamy is defined as ·1'l'he criminal offense ot willfully 
and knowingly ·contracting a second marriage (or going through 
the fonn of a second marriage) while the first marriage, to 
the knowledge ot the of.fender, is still subsistl.ng and undis­
solved' (Black's La.w Dlctiona.r;y, 3rd Ed., p. 215; CM 220518 1 

_Quiglez.) 0 • Cited llith approval in 24 B.R 191. 

The accused I s pleas of guilty to the above two offenses are 
corroborated by evidence which clearly establishes that he was legally 
married to Dorsey Alexander on 6 December 1942, and that thereaf't.er, while 
she was still living and his marriage had not been terminated by a divorce., 
he wrongfully and unlawfully contracted the two bigamous marriages alleged. 
Each constituted conduct of a nature to bring discredit upon the military 
service within the meaning of Article of War 96. · · 

. 
c. Specification l, Charge m, alleges that the accused did, at 

Smith-Center, Kansas, on or about 9 Februa.r;y 1945, with intent to de­
fraud, wrongfully and unlawflll.ly make and utter to the First National 
Bank, Smith Center, Kansas, a check in the sum of $25, dre.-m upon the 
F.Lrst National. Bank of Van Alstyne, Texas, and as a result thereof 
fraudulently obtained the sum of $25, Specifications 21 3, and 4 o.t 
the same Charge, similarly allege the .fraudulent making and uttering 
of checks to the· Bank of .America, Barsto,r Branch, Bar.stow.,· Cal;i.forni.a, 
to the Bank of America, Soledad Branch, Soledad, Calif'ornia., and to the 
San Francisco Bank, Park Presidio Branch, San Francisco, Call!ornia, 
on l March., 5 March, and l2 :March, and in the sums of $35, $35, and $75, 
respectively. 

The accused's pleas of guilty to each of the above alleged 
offenses are supported by evidence clearly proving his guilt. .At the 
time the .first check on the First National Bank, Van Alstyne, 1'eu.s, 
was drawn and for some five neks thereafter the accused did not have 
an account in that bank. The other three checks were shown to have 
been drawn upon a non-existent bank. Every- element o£ the offenses 
alleged is clearly established. The accused's conduct in reimbursing 
the F.l.rst National Bank, Smith Center, Kansas, in the sum of $25 and 
the accommodation indorser in the sum of $75 does not alleviate his 
criminal responsibility-. 

6. The records ot the War Department show that the accused is 
approximately 25 years of age. He attended high school for three years 
and was graduated in 19.38. On l5 July 19.38 he enlisted in the service 
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serving continuously therea!'ter as an enlisted man until he was com­
missioned as a second lieutenant, Signal Corps, Army of the United . 
States, on 23 November 1942. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record. o! trial 
is legally sufficient to support the findings ot guilty and the sen­
tence and to warrant confirmation thereof. The sentence o! dismissal 
and confinement at hard labor for ten years is authorized upon con­
viction ot a violation of Articles of War 61 or 96 and dismissal is 
mandatory upon conviction ot a violation of Article of War 95. 

Judge Advocate • 


. Judge Advocate. 
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SPJGN..CM 282:>49 1st Ind 

Hq, J.SF, JAOO, Washington 25, D. C. • . ~ 

TO, The Secretary ot War · 'JUL 1 : 19~;,i 


l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 

are tranamitt.ed bernith tor your action the record ot trial and the 

opinion ot the Board of Review in the case of Seool'ld Lieutenant Oscar ll. 

Mullenix, Jr. (0-16398.29), Signal Corps. · 


2. Upon trial b7 general court-martial this ot.t'1eer pleaded guilt7 to, 
and was f'ound guilty ot, absenting him.sel! 11'1thaut leave trom his station 
tor a period of 45 days, 1n 'Violation ot Article ot War 61J ot contracting 
a bigamous marriage on 1 March 1943 and ot contracting a aecond bigamous 
marriage on 9 February 1945, in violation ot Article ot liar 96J and of f'raudu­
lently m&ldng and uttering tour 110rthless ohecka in the swna ot $25, $35, 
$35, and $75, respectivei,-, in Tiolation ot Art.icle ot 1Jar 95. He was sen­
tenced to be disnissed the aenice, to forfeit all pq and allowances due or 
to become due, and to be confined at hard labor, at such place ~ the review­
ing authorit7 mey- direct, tor ten y.ara. The re'Yie,nng authorit7 approved the· 
sentence and i'onrarded the record of trial tor action under .lrtlcle ot lrar 48• 

3. A. suIIID8ry ot the evidence m.a_y- be found in the ac~ op1Dion 

of the Board ot .Re'Yiew. I concur in the opinion ot the Board ot Review that 

the record ot trial is legally auff'ic:l.ent to support the t!.ndlJlis and aen­

tence and to warrant- confirmation thereof. 


The record shows that on 6 Decuber 1942, the accuaed, under the 

name of Rene lfolyneaux, married Dorsey- ilexander. Thereafter, on 1 March 

1943, while tha first w1.te was alive and wh1.le he wu undi.Yorced f'rom her, 

he contracted a second marriage. A. daughter was born to the first lmrtul 

union and son to the second unlawtul union. In January- 1945, the accused 

absented himself without leave trom his station for a period ot 45 dqs., 

During this protracted absence he contracted a second bigamous marriage 

and f'raudulen~ made and uttered tour worthless checks in the sums ot #25, 

$35., $35, and f75. . 


Although the accused's conduct is deserving ot stern panisbment, 
the sentence il!i)Osed is excessive. I recommend, therefore, that the sen­
tence be confirmed but that the forfeitures be remitted, that the period 
of confinement be reduced to five .yeara, .that the Federal Reformator.r, 
Chillicothe, Ohio, be designated as the place of confinement, aDd that the 

· sentence as thus modif'ied be ordered axeco.ted. · 

4•.·Consideration bu been g1vm to a letter trom the accused trana­

mitted to this off'ice b7 Honorable Lee o•Dan:Lel, United States Senator. 


s. Incloaed is a form ot action designed to carry into execution 

the foregoing recomendation, ahDuld it meet 'Ill.th your appronl. 
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WAR DEPARTMENT (309)

Arm:! Service Forces 
In the Oi'fi-ce of The Judge Advocate General 

Washington, D. c. 

SPJGQ - CM 282058 


UNITED ST.A.TES 	 ) 
) 

v. 	 ) 
) 

Second Lieutenant JOHN P. ) 
OWENS (0-1328180), Infantry. } 

INFANTRY REPIACEMEllT TRAINING 
CENTER, CAMP FANNIN, TEXAS 

Trial by G.C.14., convened at 
Camp Fannin, Texas, 16, 18 M~ 
and 18 June 1945. Dismissal 
and total forfeitures. 

OPINION of the BOARD OF REVIEW 

ANDREWS, BIERER and HICKMAN, Judge Advocates 


l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was/tried upon the following Charge and Speci­
fications: 

CHARGE, Violation of the 93rd 	Article of War. 

Specification ls In that Second Lieutenant John P. Owens, Com-· 
pa.ey "C", Sixty-first Training Batta.lion, Thirteenth Training 
Regiment, did, at Camp Fannin, Texas, on or about 12 March 
1945., unlawfully enter the building of the Officers' Club, 
Thirteenth Training Regiment, with intent to commit a crimi­
nal offense, to-wit, larceny., therein. 

Specification 2 s In that Second Lieutenant John P. Owens., Com­
pa.cy- "C"., Sixty-first Training Battalion., Thirteenth Training 
Regiment, did., at Camp Fannin., Texas, on or about 12 March 
1945, feloniously take., steal, and carry away about one 
hundred and eight cigars., value about Twelve Dollars ($12.00), 
and six merchandise coupon books, value about Thirty Dollars 
($30.00)., of a total value of. about Forty-two Dollars ($42.00), 
the property of the Officers' Club., Thirteenth Training Regi­
ment. 	 · 

. 	 . 
He pleaded not guilty to and was found guilty of the Charge and Speci­
fications. No evidence or previous convictions was introduced. He . · 
was sentenced to be dismissed the service and to forfeit. all pq and 
allowances ~ue or to becane due. _The reviewing authori tJr approved the 
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sentence and forwarded the record ot ·trial :for action under Article ,ot 
1lir 48. . ­' 	 . 

3. ~ evidence for the prosecution· shou that on smiq ewn:u:ig, 
11 March l94S, at about 22301 Private ·First· C!Lus Sasser, Steward ot the 
13th Begi.mental Ot!ioers• Club, C&:111i>Fannini ·Tew, placed six boxes ot 

· 	 cigars on diepl.q back ot the bar (R. 7• 8). 1be::r consisted ot one box 
of PhilHes, ~ boas ot R. a. Duns, one 'box ot Websters., one box ot . 
ta nors and one .box ot Roi '))Ina (R. 8). . Jach box contained· fifty· clgara · 
but eight d.gan were missing from the box ot Phillies (R. •>• No Nles · 
ot ·cigan wen made alter the cigars wre placed on display- that night 
(R. 8). ,lbOut 2330 Printe First Cl.aaa Sasser checked the back porch 
of the, club, cloaed tbe windou and be.tore leaving at ~0·1ock8d up 
tha moneTi tumed out the light and locked the door (R. 8). a, was·not 
certain th&t ho ct ti. windcnrs fra11 the porch to the club proper- wre 
locmd but the door was lock!Dd (R. 11). The aoCliaed and Private First· 
CJ.us Saaae~ wre the last persona to leaft the club that night (R. 8) • 
.Atter leaTing the club they loobd for Lieutenant Shina because ·private 
First CJ.ass Sasser wu to drift Lieutenant Shine• s girl to tcnm. b,­
tound. bin in a parlatd car (li. 8). At 0730 on VoDdq momi.ng, 12 March . 

, 	1945, Printe 11.rst Class Sasser entered the club mm· proceeded to take 
the regular. l!cmdq inventor,- (R. 9). H9 tound t.hat 108 ot the cigars 
were lliuing (R. 9). One tull box ot titt,' was ·m.1.asing !ran the cabinet 

. 	,and the others 1118N trau the diepl.q (R. 9, 10).. b· missing cigars 

.·· 	 111era t1t't7-eight Ph1JJ 1es, ae~ tor ten cents· each, six Websters, 
eel.liDg for. twlw cents each, t.nt., R. o. Duns, ee-ll.ing tor elewn 
cent, each, twelve Roi Taru,, ael.l.iDg two tor titteen cents, and twlva 
L& Flors, eelling tor twent., ~ntl!I each (R. 9). It was orally' stipu­
lated tbat the value ot the cigars was twlft doll.a.rs · ( R. 52) • _ He 
reported to Lieutenimt J!ePherson, the mesa .officer, that the cigars 
•re Jli.Hing (R. 9). Two pama ot gl.aaa had been missing for sewral 

dq8 frail two wiDdou 1lh1ch •re found locked (R. 12). 


· · OD ~adq lllOmil:lg, 13 March Printe P'irst Claaa Hearl, cio-atnard 

ot·t.he Ot.ticers• Club, drn coupon books traa·the office ot the club · 


. (R. 14). The coupon books are numbered comecu.ti~ and he found that· 

•ix ll\lllbered books wre missing· (R. 14). Be reported this discrepanc;r 
to Lieutenant McPherson (R. 14) • The coupon booka •re sold to offi- · 
oera tor .five dollars each and •re uaed instead of monq in ma1dlig . 
parchuea · (R. 15). The supp~ ot coupon books was kept by' Lieutenant .... 

. 	KcPhenon in a cabinet but about om hundred dollars 110rth.118re bpt by 

the bookbeper 1D the drawer of his desk (R. 16). 11w steward drew the 

boob trca the bookkeeper aa :needed (R. 16). The ll1x booka inllediate~ 


· .tollow1llg the lut om previc>uBJ..7 1s81led to the at.nard wre lliasing ' 

. (R. 1.6). . . . •. 


llben t.be atter .. reported to Colonel Erina, tha .C<::lmnand1l2g 
--ottioer ot t!a 13th Tra1.n1ng Regblent, he wnt to· the accused•• quarters, 
~ocapen1ed b,r Ka.jor Pen"J", his encutiw .otticer, and Lieutenant Ko­

2 
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Pherson and aearcbed the -accused'• quarters 'When the accused was not 
present. (R. .'1-, SO)• by· found a box of Phillies in a .tootlocker at-
the toot ot hi• bed {R• .t.2, SO). Colonel Evans called in the aeoused, 
told him that· be m maJdng an inwstigation and warmd him of hia 
rl.ghta (R. 18, J6). flle &OOUNd ~tated that he had d.gara 11hich bad 
been Nnt to hill by hi• 110tber · (R. 18). The accuaed, Colonel BVaDa, 
Kajor Perry mi Lieutenant McPhere~. ant to the acoueed•• qua.rteri to··· 
e:ram1oe the proof that the aoauaed•s mother had ae.nt'hia dgare {R. 18,37). 
!he accuaed brought out two cigar boxes containing five or six branda 
ot cigars (R. 18). Colonel Ivana lined the cigars up in'front ot the · 
bcul,s from 'lrilicb tbe dgare had been 1aken at the club (R. 20).. 1be7 
appeared to be tlle same br&nda and. number ot cigars that wre taken 
from the club (R. 181 'J7, 38, ~). Colonel !vane uked Lieutenant Clack, 
who had ~oinad the group in_ the accused•• quartera, to senp. a 'Id.re to 
the aocuaod•a mother to ascertain the kind and number ot cigars llhe had 
uot to .him within tbe past tew wiseka (R. 19, 2Sh ·· 1he accuHd asked·· 
to· apealc to Colonel Evana alone and the others •Dt outside· {L' ·20, 2S, 
38, ~). The accu88d then adm1tted to O:>lonel !:vans that aometillll · .. 
after 0100 )(onclq moming, 12 Karch l94S, he had •entend the w1Ddow · 
on tba nortm.st comer ot the porch ot the 01':tice:rw• Club where a pane 
had been broken out and'prooeeded on into the Club and had ta.ku. the · 
cigars trom the .counter.• Accused then handed over the au: coupon 
books {R. 21.) •. Major PelT;Y and Lieutenant JlcPbenon t~ napped each- ·. 
brand ot loose cigars and the coupon booka in separate bags {R. 21, 38, 
47). Colonel Evans and Lieutenant McPheraon initialed the bag1 and the 
box ot PbUJ1ea (R. 21, .38, 47, 49) and the,- remained in Lieutenant 
McPherson•s custody' llJlt.11 t.he trial (R. 38, 47, 48). Colonel Evan.a 
uamined .the aide ot the Officers• Club building umer the window where 
the acCUHd aaid he entered (R. 22) ~ He .toum scuff marks under the 
window in the J>laater board material (R. 22). 

4. The accused elected to be norn u a witneH {R. 76). Be 
testified· that .he 1ias twanty-eewn years ot age· and 11ved in lle1r York 
(R. 76). Prl~r to be~g inducted into the ~ on S :hbrw,.ry' 1941 
be ·110rked aa u:.:aecountant and :never had an:r trouble in cblliaD lite 
(R. 7/). Alt an enlisted man he' serwd in the United states and the·: · 
Terrlto17 of HallBii and had attained ·the, grade or Tecbm.cal Sargeant 
'When he· wnt to otficers I candidate School at Fort Benning,' Georgia · . 
(R. 78); He· 'WB.8 oomniasioned as a ee cond lieutenant on 29 Jro"f'Dber 
1944 {R. 78). , . . .• , .· . · · . ' .. · ... - . ,, ... - . . -~ .. ·- .. ··- ....._....-:,"':~··- ......... _, 


·· .· · 0n· saturc1a,-, 10 varcli' 1945·1)ei"ore ari~r', ·bil 1mo1e·~~ ·wn· 
to the dispensar.,am '."Sceived. a 8Ul.!a drug because om un.iJf the cca- ' 
p&!\V' had spinal mening.1.tis (R. 78; 79, 88). The accni.e1ed. na.1.l.owl,d six 
or seven tablets together {R. 79). That evening the accuied wint to 
tba 13th Regiment Officers• Club to a regimental. part.,. (~ 79);; He 
and Lieutenant ~ had "dates• and 11191'9 together {R. 79). lcawsed . 
was Iitting at a ta.Ju.e about elewn o.• clock and Lieutenant ~ aaid 
accused was asleep at th! ti.118 (L 80) • · .lcCUHd did not member any­
thing until the party broke up about three o•clock .Su.ndq llOl'l'lllll 1lben 

. . 
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he was aroused by the noise at the next table (R. 80). By this time
his girl was gone and he rode to to,m to call her and see if she. had . 
reached heme, but came baok to camp in a cab ld.thout doing so (R. 80). 
On SUnday, 11 Uarch 1945, the aocused 1'Bnt to church 1n·town and arrived 
back at camp about one otcloclc in. th, aftemoon (R. So). He ·d:S.d not 
eat breaktast or lunch (R.~O, 81). · In the afternoon he took pictures 
'ldth Lietttenants Visrga and SUll (R. 81). About three o'clock he wnt· 
to the l,3th Regimental Club 'With Lieutenants Polander and Shine (R. Sl, 
89). Each of ~ had a bottle of ,rbiske;r and tbe:r sat Td.th their •dates• 
and drank (R. 81). Later ·they all 1'9ilt to the ·ya.1.n Cll.ub for a steak din­
ner but accused could not eat much (R. 81, 89). ~ then started drinking 
again (R. 82). ~:y· 2rtayed until the club closed about ten i'orty-five 
or ele~n or clock (R. 89). After his 1tdate•1 left him at ·his quarters he 
•nt to the 13th Rsgimenta.l. Of'i'icers• Club (R. 89), and after the club 

closed Ile 11ent to his quarters and then to tAeutenant Shine•s quarters 


. (R. 90)., It was after tluelve o~ clock Yihen he lient to bed (R.82). The 
next morning he f'otmd a bunch of cigars on the table and the Bbelf of his 
!ocUooker and knew they were not his (R. 82). He could not· figure how 
the:, got. there and •oouldn' t think straight at all." .He 11aS "all mixed 
up" and ltembarruse,d1t over the possibility o! his having done 80mething the 
night before l!bich he could not explain the next day. He put the d.gare 
in hia footlocker (R. 83) • Monda:y I.light he found a box ot cl.gs.rs in the 
footlocker at the toot ot his bed (R. 83). Later Jlondq' :night he found. 
the~coupon books in a footlocker among hie shirts (R. 84). 

On Bldnesday lllQnung the accused was called in by Colonel Evans and 
told to account !or his aotiona on ~ (L 84). Several times O>lonel 
Evans,said, "Don't lie to me." (R. 84) •. 'lhen Colonel Evans asked about 

. - cigars1 'the &CCUB6d said that be had cigars and. that. he had letters .f'rom. • 
his mother to.prow 'Where they had cane from (R.. 85). In the accused's · .· 
quart.ere he shol'iled Colonel ·gvans the cigars and Colonel "Eva.nil placed them .· 
in ,front ot the· boJCes from '1rilich the;r had been taken (R. · 85). Coloml 
Evans then said, "Look at that. Look at that. No court-martial in the 
world would e:xpect to l:$liew otherwiee you took them. Om't 70u eee that? 
Can.'t you eee that?• (R. 85). ·. 11hile accused waa getting cigars out of h11 · 
shirts, · O>lonel Evans. took the box ot cigars troa accused'• footlocker 
(R. 85J• Colonel Evans then told Lieutenant Cu.ck to send a telegram to 

. 	accused's mother asking hex,:about.the cigars (R. 86). The acou.Hd then 

asked to speak· to Colonel Evana alone (R. 86) •. The accueed t.Qm .Aid, 

•'11911 Colonel, I guess I must haw taken tbe''al.aar&.• Ha said, - 'The door 
was. locked. How did· you get in?•, and I said, 'I don't know· sir. · I must 
haw got in some 1'&7• . I might haw_ gone in through· a w:1.ndow•'" (R. 86)e 

, ~ . ·: .... - . . - - ...- "" .·. . . . 

l!len O:>lonel EftDS ubd .a~t tl:a.. CX>upllll' boolm, the. accu~4 turnad 
them over but could giw no up].anat:ion tor hari.Dg' them (R. 86). .Atter 
the accuaed reached. hie quarteri, Colonel !vane 41.d not -.rn hill again 
about mak1ng artatemnta (R. 86)-. 1he· aocund. waa then placed under arreat 
(R. 86). Bia mother ngu].arl;y sent him dgannmd he had receiwd a box,. 
ot ti.t't;r on the preuoua Wednesday or .1hursdq, ·.~ on Slmd.a1'. about JtaJ.t', 
o! the box ns left (R. 87). . . · . · . . .. 

. ., ·~ ' 
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Testifying for the defense, Second Lieutellant ~ stated that he 

1faS '111th the accused on Saturday night, 10 Ya.rch 1945, and that both 

ware drinking 1'hi.Blar,y at the 13th Reg:unent Club {R. 53). At ehwn­

thirty the accused was sitting·1d.th his handa folded· in 1' ront of his 

bead and was bent over {R. 5.3). He was not sleeping, and the 111tnesB 

could not tell whether he was drunk or tired although he 'AS one or the 

other (R. 5.3). The accused had' remarked that "the pills he took d~ 

that day- 11ere making him sleepy, drowsy or tired." (R. 53, 54). On 

Sunday afternoon about three o 1clock the accused -.as acting nonnally­

{R. 54). 


Miss Broli'lling, 'Who ns 11:i.th accused on Sunday', 11 March, testilied 

that accused had bt.an drinking on that day' from three-thirty to ten­

thirty (R. SS, ,56). He was drunk about midnight when she last saw him 

bi~t ttwas not noif7 or loud" (R. 56) • 
. 

Second Lieutenant Verga, 1ilo shared quarters 'Iiith the accused, saw 
him in bis quarters shortly before midnight Sunday, at 'Which time he 
appeared to have been drinking {R. 59, 60). ffl.tness had seen the accused 
receive packages containing cigars from his family but did not know 
whether there 11ere arv cigars in the package received by the aocuaed 

. during the eek prior to 10 Uarch 1945 {R. 58). 

First Lieutenant Stine 1'laS ldth the accused .from three-£1.fteen Sun­
day a.f.tem.oon until ten-thirty that evening and corroborated the accused• s 
testimoey concerning his dr.i.nki.ng during this period of time {R.70,'71,72). 
About eleven-thirty be want Tdth the accused to the accused• s quarters · 
and then to his o,m quarters where they drank .for about an hour {R. 7.3). 
Lieutenant Shine said tnat 'Rhen the accused left him, "He certainly 
wasn•t a sober man. I don't mean"to· sa:r he 11as dead drunk or reeling 
or he didn• t know where he was going, but I certainly would not give 
him the keys to my car to drive" (R. 7.'.3). Lieutenant Shine stated .fur­
ther that "-several times both sunda.y- afternoon and that evening, he 
seemed rather dopey. He 'WU not his usual seltn {R. 75). "Here again 
I stress also that he ns rather slow, sort o.f sluggish in his replies. 
I umerstood him all right. I had a conwraation with him but.he was 
just sluggish in his replies and a little bit dopey acting" {R. 75). 

ibe testimoey of Second Lieutenant Pol8.I¥ier. was stipulated in 

'Wri.ting (R. 66J Def. Ex. l) ~ He had teen with the accused Sunday aftel'a 

noon and evening uilt.i.l 2.300. There were three officers and three girls 

in the party and they consumed approx1matel3" three· nfi.fths• bottles of 

llhil!lkey. Most o.f the drinking was done by the men. Only one girl 

drank. 111.tnesa did not pay- particular attention to· the accused's be­

havior al.though 11:itness •could not say he waa drunk, he would not cal1 

hia fully sober• (DeL. Bit. 1). 


Major Killard, the Btgimental Surgeon, testified that sulfadiazim 

affects only- a .few people 1dlo are eensitive to it (R. 62) and that he 

did not know -whether 1tbislos7 taken a.fter sul.i'adiazine would increase 
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its e.ttect (R. 63). an.lo Karch 194S a prophy'lictio dose had been given 
to tbe members of the accuaed1a compaey- (R. 62). Ord:1narily the drug 
ha.a a toxic t.tf'ect but the witness has seen cues 1'here it bu had a • 
narcotic effect 'Where a large initial dose bu bee11 given (R. 64, 66). 
'!he toxic e.f'.f'e ct and its duration depends upon the senl!litiwness ot ,the · 
individual to the drug (R. 6S). "A general statement would be that ·· 
most people do not react to it but aome people don (R. 6S). · In a·.te,r 
cases the mental faculties of patients hava been impaired (R. 66). 

•. ' 

It was l!ltipulated 1n writing that Sidne7 Lewis .'190uld teati!y that 
:: he was the 011Der of the Advanced Molding O:>rporation ot New York Ci tyJ 

•; • 1;bat the accused W0rked for him tor 'two and one-hal.t years prior to hi.I 
. .;. induction into the Jl'my; that the accused• s reputation for truth and 
· · veracity mid a.- a law-abiding citizen waa goodJ and that witness had 

never aeen ·or heard of anything disparagl.nC to the character of the 
accused (R. lllJ net. Ex. 2). 

It was further stipulated in wr1ting that Second: Lieutenant Peter a. 
Di Ilocoo; Company D, 27th Intantrr Tra:Sn1ag Battal.ion, ~ Croft, a>uth 
carollna, 110uld testify that he n.s inducted into the A;rmy ·of the United 
States with the accused on or about S February l941J that he served 
with him for about three ~ one-half' years as an enlisted manJ that 
his reputation as a i.w-abiding citizen and soldier and for 'Veracit;r 
was good; and that witness never heard anything disparagiDg to accused•• 
character (R.67J Def. Ex. 2). · 

It. was al.so atipulated 1n wr1ting that wa:Ldo Johnson, E. J. Freund 
and George· Norbit would testity' that the7 have !mown the accused and hi.a 
f'amil;r for a num~r of' years and wre members of the same .lodge as 
accusedJ that his reputation .tor·t:mth and veracit;r and as a law-abiding 
citizen was good; and that tlle;r .had never· seen or heard aey-thing dis­
pa~~ to h1a cbaracte~ (R. 67J _Der. EX. .'.3). 

l 

5. In nbuttal. the· prosecution sho1118d that the accused was giwn 
a1x sulf'adiazine tablets, the equi. val.ent ot three gram.a, between .tour 
and six o• clock on the attemoon ot 10 March 1945 (R, 97). Capts.ia 
TUmer, Medical Corps, a neuropsychiatrist, testified that the effect . · 
of sulf'adiazine and alcoholic beverages would depend upon 1'bether the · 
individual. •• h;Jpersensitive (R. 981 99). Usual.l;r there 'WOuld only' 
be a small traoa ot the drug after t119l'V8 hours and it· should be entil,"ely 
excreted 11'1thin th1rt7 hours (R. 98). Persons who saw the accused 1n ., · 
the Beg:!.mental otf'icera• Club somewhere between 2100 and midnight on·' · 
SUn.dq1 11 March, noticed nothing unusual about hie appearance· or condi­
tion·and soma ot them stated that he did not appear to be dnmk (R. 103­
109). · . : · 
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6. 'lhe. ~vidence sustains tl'e findings of guilty or both Speci­
.fications and the Charge. The accused was convicted of housebreaking 

. by unlawful. en.try· ~~ the Rl:!gimental Officers• Club through a 'Window late 
e.t night after the club had ·been closed and the door locked,. and of 

larceny of 108 cigars, value about $121 and six books or coupona er­

changeable for merchandise at the club, having a trade value of $301 

property of the club. The cigars and the coupon books 11ere found: among 

his personal etfe cts in his quarters and, after a previous .dam.al, be 

admitted to his Regimental Commander that he had entered the club 

b~ding through a 'Window and had taken the stolen articles. · 


In his defense, the·acouaad asserted a lapse or oonacioua wlition 
on the nl.ght in question, due to extended alcoholic indulgence following 
irulfadiaz:!.ne medication. · 

~ha testimony- eholllB that the accu1Sed was g1"Ven six sul.!adi:azine 
tablats. the equivalent of three grams, bebeen four and six o1 cl.ock 
on the af'ta:moon of 10 March 1945. 'lhat mght be attended a :R!gimnt&l. 
party at the Ragimental Officers• Cl.ub. Shortly before midnight. he 
wae observed by' Lieutenant Ryan to be either drunk or tired. '!be accused· 
bad remarbd to Lieutenant ~an that the pills were making him nsleepy, 
d.ro,my or tired. n 1he accused then remembered nothing until he ,ma· 
aroused· b'J ths breS:k:1-ni{ up of the party about three o• clock SUnday 
morning. On Sunday, 11 March 1945, the accused drank whiskey from 
about 15.30 until after midnight. at the Bagi.mental Officers• Cl.ub, the 
Main .Club and IJ.eutenant Shine' s quarters. several lli.tnesses liho itere 
with the,aC{lused testified that be was drunk but 01'.t'icers who saw him 
at the Regimental Officers• Club shortly before· it· closed noticed 
nothing unusual about his appearanoe. '.the stenrd: ot the Regimental 
Officers• Club placed cigars on display about 2230 5undey night. Ha 
and the accused 1'18re the last to leave the Club.· · On Monday morning 
the steward found that 108 cigars of a stipulated value of twelve dollars 
Ytere missing and reported this fact to Lieutenant McPherson. On Tues- · 
day the qo-steward of the club found that six coupon books of' the value 

· ot five dollars each were missing. llben the accused a1'0ke on Monday 
he found cigars on his table and the shelf of his footlocker. Monday 
rdght he. found a box o! Phillies cigars in his other footlocker and 
later that night he found the six coupon books among his shirts in his 
footlocker. Colonel EVlUlS and two of his officers searche.d the accused• s 
quarters, in the absence of the· accused, and found the cigars. On 
l19dnesdq morning Colonel Evans, after warning the accused of his rights, 
questioned him about the cigars. The accused admitted having cigars in 
his quarters but said that his mother sent cigars to him. .'.lhe accused 

. 11ent to his quarters with O>lonel Evans, Major Perry and Lieutenant . 
McPherson. :1he accused produced the loose cigars 'll'hich "Were found to be 
the same brand and number which "Were missing. When Colonel Evans directed 
.Lieutenant Clack, who bad joined the group, to send a lli.re to the 

accused's motoor to ascertain what cigars she had sent recently, the 
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accused asked to speak to Colonel Evans alone. He then told r.o1one1 
Evans that he had entered the Officers• Club through a "lrindow and had 
taken·the cigars. He-also gave the Colonel the six coupon books. 7be 
testimoey showed that the taking ot sultap.iazine 1'ollo11&d by alcohol iuuld 
affect only' a small percentage of persona who wre bn>ersensitive. At 
the end of t119lve hours, only a trace of sulf'adiazine 110uld remain and 
it 110uld all be excreted at the end of thirty' hours. The evidence clear~ 
showed that the cigars, or the value of twelve dollars, and the coupon 
books, Q.t the value of thirty' dollars, the properti of the 13th :Regimmt 
Ot'.ticers• Club, ware missing and '118re .tound in the possession o:t the 
accused. !the accused admitted tald.ilg and carrying them a"lmi1 and the 
aurro"Unding circumstances ehO"lt' the accuseci•s intent to deprive the 13th 
Ieg:Lment Officers• Club o.r its property'. ihe Specification ot houn­
breaking 11'8.S proved by the accused's confession that he entered the 13th, 
legiment Officers• Club by the 11'1.ndow~ the finding or sc;u.tf marks under · 
the window, and the circumstano,9s ot the disappearance o! the cigars and 
coupon books. The proof that the offenee ot larceny was ooom1tted inside 
the buil,ding proved that. the entry was made w:1.th intent to commit that 
cr1m1Dal offense therein. 

7. Objections were made to the admission of the accused• a con­
.te21sion on the grounds that he was not nproperly warned a.tter a com- · 
plete change ot scene and new oti'ioers 1'9:re present, n and that aey state­
ments llhich he made .119re made under. duress (R. 201 21). Colonel Evane 
testilied that he warned accused of his rights under Article of 1lb.r 24 
while in his office (R. 18, 36). The objection is that the ·accused was 
not again warned a short time later when he confessed to Colonel Evans 
in his quarters. The accused was in <blonel Evans• office tor ten or 
fiftean minutes am then the accused, O,lonel Evans and the other of.ti- . 
cers 11ent to the accused's quarters about two hundred yards awa,... 1bls , 
was all part o.t the same in-vestigation am questioning by Colonel Evans 
and so closely related in time and place to the g1nng or the watning 
that ·1t was a continuous transaction. In Ql 230<1'70, Henl]' et al, 17 
B. R. 291, II BUll JJ..G 9S1 the ,vaming was given at the county jail in · 
Phoenix, Arizona, and the contessii>n made at San Bernardino, Ollifomia. 
The Board of Review said, "The statements made by- accused at Shidler• s 
garage, confessing to the offense, were properly' admitted in evidence 
since accused previously had been warned of their rights. That the 
warning was not givan imnediatel:y: prior to the confessions does not' 
a:t'fect their admisaibility.n ~ objection was properl7 overruled. 

. . 

1he al.le.ged dm?eH 1n securing tbe confession related to Colonel 
Evans• order to Lieutenant Clack to send a wire to accused' s~mother to 
check on his statement of having reveived cigars from her (R. 2S). . 
~~re was no threat or promise connected with this order. It was merel)" 
a method of' ascertaining the truth or .tal.sity of the accuaed • a story 
tor the purpose of.the investigation~ It ditfera from 'the situation 111.· 
Ql 14)221, Dig. Op. JAG 1912-40, Sec. 39S {10), where a contession was· 
secured by a threat to write a letter to the accused• s camnanding otfioer 

8 
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reporting a theft, writing the letter and permitting the accused to read 
it. The checldng or the accused' 1 stozy_ was merely another step in the 
investigation and not a threat. Thie objection 118.S properly overruled. 

Several bbje otions a re made to_ the admissibility of testimony­

/based on 1llfo:nnation secured b;r a search or the accused•a quarters in 

his absence (R. 24, ~, 42, ~, 50). These objectioI18 wre properly 

overruled. 


-
'"A.uthority to make, or order, an in8pection or search ot a :mem-, 

ber of the mili.tary establishment, or or a public building in a 
place under mllitary control, even though occupied as an otfice or 
11:rl,ng quarters b7 a member of the milltary establ.isbnent, always 
has teen regarded as indispensable to the maintenance ot good 
order am discipline in any military camn.and-auch a search is not 
ur..raasonable ·and therefore not lll1l.awful.' ·JA!J 25.0.w July 23, 
1930 and Sec. 395' (27) Dig~ Ops. JAG.1912-40.'" (Qlloted trom 
a.! 2/J3Y1.9, l?Uson, 31,B. R. 231, 235). . 

A motion RJI made to dismies both Spec1f1cations on the ground that 
the Charge ahould hava been laid under Artie.le o.r -.r 94 instead o.r 
.Article of War '93 because the property· of the otfioers• Club or the 13th· 
Regiment 1'88 Gowrmnent-o'lll'l8d property. tis motion was properly over­
ruled. The evidence sh0118d that the Officers 1 119&1 and dub ot the 13ih 
Regiment 1'181'9 operated independently.11'.1.th a separate mess fund and not 
cy the unry Excllange 0.ffioar (R. 44, 45)J Such an o!fieeN' mess or 
club has property rights in the fund and property (SPJGO 1944/ll.289, 
1 November 1944, IlI Bull JM 503) and h&a an inaurable interest in the 
Government-owned building llhich it occupies (SPJGC 1944/lZT!,.o, 9 November 
1944, III Bull JMJ S0.3.). Specif'ication 2 wa., properl.7 laid under A.rticle 
of war 93 beca-ase the property 11hich was the subject ot _the larceny- was 
not Qo"Vernment-owned property. Sped.tication 1 was also properly laid 
under A.rtic.le o:t ~ 93 because housebreak:lng is a speci!io offense 
under thie &rtic.le. The of'fense of houseb:reald.ng is properly charged 
mder Article ot -.r 93 even i.t the criminal offense intended to be com­
mi·t;ted in the· wilding·llU misappropriation o:t GoV&mnent property (CK 
2296S2, Bro,m, 17 B. R. 217). 

.. A motion was made to et.rib out that portion of Specitication 2 · 

11hich alleged laroen,r ot aix ooupon books of the value of. thirtj" dollaN 

because the eudenoe sh011111d these mupon books to bave no mue. 

IJ,eutene.nt llcPherson testified that the coupon books have a val.ue of 


· "Fiw dollars.each if.they- ara used a'1; the 0£fi.cera1 Club ot the 13th 
ne·g:1ment" (R~ 49, SO)._ Under croas-e:urntnation he testified that atter 
the lose or theft ot .coupon books the;y could be uaed it the person 1n · 
cbarge of the club_ failed to notice the 1erial nuabera (R. ,1). Thia 
testimon;y BUt.f'icient17 established the· value of the ooupon books and 

·the motion to strike was properl;y overruled. · 
.. 

8. ·The accused oi'f'ice'r ia Z'/ ,-ear• of age and 111 single. Be is a· 

natiw of New York and a resident ot Nn' York, New York, Be graduated 

trm. high school. In c1"11lian lite he worked u an operator of 
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plastic molding machines tor nineteen months and as aaaiatant operator 
of a tintex machine, tender ot grinding and cottee tilling machines, 

· and mail shipping clerk !or brie! periods. He served in the Cit11$8n1a 
Uilit.&17 training Corpe in sunmer encampments from 19.35 to 19.38, 
atta1 n:1 ng the grade o! cadet second lieutenant. · • Be served in enJ.isted 
status tram Febru.ar;r 19.Q. until 29 Jlovember 1944, attain1 ng the grade 
o:t techn:1.cal sergeant. He ,m.s commissioned a second lieutenant in the 
. J:r"ltq ot the United Sta.tea on: 29 Bo'Vltmber 1944 upon graduation fran b 
. Intantr.r Scllool, Fort Benning, Qeorgia.. ­

9. - 1be court 'Was legally' constituted. No errors injurioual.7 
af!ecting the substantial rights o! accused 11ere comnitted during the 
trial. The Board o! Bniew 1.a· o! the opinion that the record ot trial 
is legally-· eutfici.ent to support the tindinia of guilty and the sentence 
and to wan'B.?lt confimation of the eentence. Dismissal is authorized. 
upon oon"1:,ction ot a violation o! Article of -.r 93. 

10 
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SPJGQ - CM 282058 	 1st Ind. 

Hq ASF I JAGO, Washington 25., D. C. · AUG 6 1945 
TO, The Secretary of war 

l. Pursuant to Eicecutive Order No. 9556, dated 26 U,l.y 1945., · 
there are.tradsmitted herewith for your action the record of trial 
and the opinion of the Boa.rd of P.evicw in the case of Second Lieutenant 
John P. Owens {0-13~180)., Infant17. · · · 

2. Upon tr:l.al by general court-martial this officer was found 
guilty o:f unlawfully enter:ing the building of an Officers• Club m.th 
intent to commit larceny therein and of larceny of 10S cigars ,of the 
value of $12.00 and six irerchandise coupon books of the. value of 
$30.00, a total value of $42.00, in violation of Article of War 93. 
He was sentenced to be dismissed the service and to forfeit all pay 
and allcmances due or to beco1J1.e due. The reviewing authority approved 

.the 	sentence and forwarded the record of.trial for action under 

Article of War 48. 


·3. A suimiary of the evidence may be found in the accornpany:ing 
opinicn of the Boord of Review. The Board is of the op5nion that the 
record of trial is le~lly sufficient to support the findings of gullty 
and the sentence and to warrant confirmation of the sentence. I ccncur 
in that opinion • 

.On Saturday afternoon, 10.M'.u-ch 1945, the accused was given 
six sulfadiazine tablets, the equivalent of three grams. · That night 
at a regimental party he was observed shortly before midnight to be 
either drm~ or tired. The accused remembered nothing from that time 

- until 0300 Sunday morning when he was aroused by the breaking up of 
the party. On Sunday, 11 ~.!arch 1945, he drank whiskey .from about 1530 
until after midnight. Witnesses for the defense testified that he was 
drunk, but witnesses for the prosecution, who saw him in the Regimental 
Officers• Club at various times between 2100 and midnight, noticed· 
nothing unusual about his appearance. After the club closed, the 
accused drank for aw!"lile in an officer's quarters. The latter officer 
described him as 11 sluggish11 and 11dopey11 and not a sober· man, although· 
he was not "dead.drunk or reeling". 

About 2230 on Sunday night, 11 1.1:lrch, the steward of the 
Regimental Officers' Club placed several boxes of cigars on display. 
He and the accused vrerc the last to leave the club. · On Monday morn~, 
12 March,· the stev;,ard discovered 108 cigars of the value of $12.00 
missing and en Tuesday the co-steward of the club found six coupon ·, 

· 	books, of the value of ~5 .oo each, ·missing. The accu.sed found cigars 
on his table and in his footlocker on Monday morning, and that night 
found a box of cigars and s:ix coupon books :in his footlocker. He 



could not figure ho;, they got there and 11 couldn•t think straight at
(320) all". He was "all mL-ced up11 and "embarrassed" over the possibility ( 

of his having done sanething the nieht before which he could not 
explain th~ next day•. 

The regimental coTnJn;l.nder and t7ro of his officers searched 
the accused's quarters in his absence and found ·the cigars. When 
questJ.cned by the regimental CQ:n'!Tk3.nder., fhe accused admitted ha'rl;ng 

· cigars but said that his mother sent them to him. There was testimony 
that the accused I s moth.er often sent cigars to him. The accused 
produced loose cigars., '1"1hich corresponded in brands and numbers with 

• those missinr; from the club. According to the regimental con.a¢er., 
· 	 the accused admitted ·having entered the Officers' Club through a 

....,-1...ndow and ha.vine taken ths cigars. However., according to the accused·, 
he said 'to the regi.'nental c onmander., 11 I g1}.ess I must have taken the 
cigars. I must have got in sane way. I might have gone through a 
window",• Accused also handed over the coupon books. 

' T_here was medical testir.ir;my that the ~king of sulf'adiazine 
followed by _alcohol would affect only- a small percentaee of persons· 
who were hypersensitive. At the end of 12 hours only a trace of · 
sulfadiazine would rerna:in and it would .::.11 be excreted at the end of 
30 hours. 

This officer's civilian and military record appear to be 
above· reproach except for the present offenses. IIis military ser­
vice as an officer and enl5.sted man covers a pE!t'ioo of over four 
y0:1rs. · ilthough his conduct should not be condoned., the peculiar 
circu.T.stances and his a;parent lack of motive suggest that excessive 
'drinking caused the accused to become befuddled. He does not appear 
to be a cri1T1~al type. In consideration of his prior record and the 
circumstances of the cass, I believe that accused should be retained 
in the service. Accordingly., I recommend that the sentence be confirmed 
but that the forfeitures be remitted., and that the execution of t!,a t 
portion of the sentence adjudging dismissal be suspended during gocd 
behavior. · 

4. Crnsideration has been given to letters :.'rom the Honorable 
Vito ~.b.rcantcnio, House of Representatives, and fro:i1 M'r. =ind :,frs. 
David A. Owens, parents of the accused, reconnnending clemency, and 
to letters fro:n the accu!>ed to the Secretary of r!ar, the Undersecretary 
of Y[ar, th.a Chief of Staff, the Col'l!llanding General., Army Ground Forces,· 
The Adj'.1tant General, and The Judge Advocate General, requesting 
clemency•. 

5. · In.closed is a form of action designed to carry into execution 
the foregoin~ recommendation, eho'll.d it reet with your approval. 

c::.,. -~- . ~ ­
5 Incls HYRON C • CRA1.lm 

1 - Record of trial ~.ajor General 
2 - Form of action The Judge Advocate General 
3 - Ltr fr Cong. Ha.rcantonio 

4 - Ltr fr I.tr·. & ;.?rs~ O;vens 


.. '--·--- ·-. -
------------	 - . or di~sal
--( 	 Sentence confirmed., forfeitures remitted and sentence,ASU8pended. QCll) 3981 

10 Aug 194S). . '\ . 
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WAR DEPARTMENT 
Artriy Service Forces 

'In the Office of The Judge Advocate General 
Washington, D. C. : 

SPJGN-CM 2821.l.2 "i 
.• j ·-· _:, . 

U N I T E D S T A T ·.E S ) SF.COND AIR FORCE 

v. 
) 
) Trial by G.C.M • ., convened at 

Second Lieutenants ROOERT J. 
) 
) 

McCook, Nebraska., 23 l4ay 1945. 
Each: Forfeiture of $75 per 

WEISS (0-788617)., Air Corps; ) month for three months •. 
ALIEN P. GYVING (0-2056387), Air ) 
Corps; and .First Lieutenant ) 
MITCHil.L. LEVY (0-74JP73)., Air Corps.) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

l. The record of trial in the case of the officers named above., which 
has been examined in the Office a.r The Judge Advocate General., and tmre 
.found legallf insui'ftcient to support the findings and sentence., has been 
examined by the Board of Review, and the Board submits this., its opinion., 
to The Judge Advocate General. 

2. The accused were tried upon the following Charges and Specifications: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Robert Joseph Weiss., Air 
Corps, 357th Bombardment Squadron., 331st .Bombardment Group., 
did., without proper leave, absent himself from his proper sta­
tion at McCook Arrru Air F.1.eld, McCook., Nebraska., from about 9 
April 1945 to about 12 April 1945. 

CHARGE: Violation of the 61st Article o:t War. 

· Specifi.cationa In that Second Lieutenant Allen P. Gyving, Air 
· 	 Corps., 357th Bombardment Squadr~n., 33lst'Bombardment Group, 

did without proper leave absent himself .from his proper sta­
tion at McCook Arnzy- Air Field, McCook., Nebraska., from about 
9 .A,pril 1945 to about 12 April 1945• . , 

CHARGE: Violation of the 61st Article of-War. 

Specification: In that F.i.rst Lieutenant Mitchell Lavy, Air Corps., 
357th Bombardmsnt Squadron., 331st Bombardment Group, did 'With­
out proper leave, absent himself from his proper station at 
McCook Army- Air F.leld., McCook., Nebraska., .from about 9 April 
1945 to about 12 April 1945. 
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Each accused pleaded not guilty to·, and was found guilty of, the Charge and 
Specification under which he was tried. Each was sentenced to a tortei ture 
ot $75 per month tor three months. The revinLng authority approved the 
sentences and ordered their execution. The result of the trial as to each ac­
cused. was published on 9 June 1945, in General Court-Martial Orders '2l.7, 218, 
and 219, Headquarters SecoBi .Air Force, Colorado Springs, Colorado. 

3. For the purposes ·or this opinion it is sufficient to obeerve that 
the evidence for the prosecution,· as to each accused, consisted of an extract 
copy of the morning report of his organization and the testimoDY' of M'.ajor 
Gerald J. Crosaon, their commanding officer. Each llOrning report contained 
identical entries, as follows: 

"Fr Dy to AWOL 1900 eff 9 'Apr 45 

* * * 11ft AWOL to Dy 0600 eff 12 Apr 45" (Pros. Exs. 1-3). 

Major Crosson, who made the above entries, was not present with his orgaii ­
zation on 9 April 1945 at the alleged inception of the unauthorized absence 
of each accused (R. 7..1:J). Althou.gh Major Crosson was present on 10 .lpril 
1945 and bad personal lmowledge of the absence of each accused on that day, 
there is no satisfactory evidence to show that they had not been given , 
leaves on 9. April 1945 by the officer authorized to grant, leave. (R. 8, l~). 

Since the record shows that the officer responsible tor the· 
morning report had no personal; knowledge of the possible leave status of 

----- the three accused from 9 April to 12 April, the above entries were legall.7 
insui'ficient to establish the alleged unauthorized absence. In discussing 

<the rule requiring personal knowledge of the entries made in a morning re­
port The iudge Advocate General ha,s stateda 

•The deciaions of this office have interpreted the pro­
viaions o! paragraph 117 ot the Manual for Courts-Martial as 
requiring the officer responsible l'or the morning report to 
have personal knowledge ot the entries made therein. This is 
the principal safeguard provided by law to assure the veracity 
and accuracy of such entries.• IV Bull. JAG, March 1945, P• 871 . 

395 (18). · 

4. . For the reasons stated the Board of Revin is of the opinion 
that the record of trial is legal~ insufficient to suppc:,rt. the findings., ... 
of guilty and the sentence as to each accused. · 

Judge .Advoe&te. 

Judge Advocate • 

• 2 
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SPJG!l-CK :282ll.2 lat Ind 
Hq .&BF, JJ!JO, lfuh1ngton 2S, D. C •. 

. ro, 'rhe SecretarJ" ot War 2 6 JUL 1S45 

1. Hernith transmitted tor )'Our action 'IDlCler .Article ot War so½, 

aa amended b;r the act ot 20 August 1937· (SO Stat. 724,J 10 tr.s.c. 1522}, 

is the record ot trial in the case ot Second Lieatenanu Bobert J. 1re1H · 

(0-788617), J.tr eorpsJ .lllen P. 0yv1na co-20s6387), Air Corp1J am FJ.m • 

Lieutenant Hitch.U Ln7 (0-74JIY/3), .u.r Corps, togetMr with the tore- . · 

going opinion of th• Board ot Bevin. · 


2. I concur in the Hid opinion ot the Board ot Rnin aZJd recommend 
that the tindinga of guilty and the sent.no• as to each acoused be . TacatedJ 
and that all rights, pri'Vileges and propert;r ot 11h1ch each accused bu been 
cieprived b;r 'Virtue ot the f1nd1.?lgs and sentence so Taca:ted be restored.· 

3. · Inclosed hermth is a .tom ot action· d.elianed to carry into ~feet 
the recommendation hareinabova made .abould 1t aeet 1d.t.h ;rour approval. 

' . 

~.-~ ~· ~o • L- ' 

2.Incls KIROH C. ClW&i':R . 
Incl l - Record ot trial llajor General . ;-,,, \\·_·.:·.;, .~ 
Incl 2 - Form ot action · %he Judge .ldYocate General .<I; ,;\)

·,, . . .·· . ·, .. 

(:~ ~ aentenc.·aa to~eao~~~ued Taeated. OOl0 402, 11 Aug l94S) • 
. L_:_ .._ ···-····-·-'··'···"~----·'--·-.~.,.-----J····- . . ,·-... . . . 





, WAR DEPARTMENT (32,5) 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

f 8 JUL 1945 

SPJGV-CM 282ll3 

UNITED STATES ) FOURTH AIR FCRCE. •) 
-v. ) Trial by G.C.M., convened at 

) Riverside, California, 2) 

First Lieutenant RONALD A. ) May 1945. Dismissal,-total 

KRAMB:R (0:690584); Air ) forfeitures and confinement 

Corps. ) for five (5) years. Disci­


) plinary Barracks. 

OPINION of the BOARD CF REVIEW 
SEMAN, MICELI' ________ and BEARDSLEY, Judge Advocates ..._.____ 

1. The Board of Review has examined the record of trial in the case 
of the above.:.nam.ed officer and submits this, its opinion, to The Judge 
A'1vocate General. 

2 • The accused was tried upon the fqllowing Charges and Specifica­
tionsa · 

. I 
· CHA.RGE Ia Violation of the 69th Article of War.· 

Speeificationa In that First Lieutenant Ronald A. lramer, Squadron 
T-4, 421st Amr:, Air Forces Base Unit, having been duly place4 
in arrest at Muroc Ancy Air Field, Muroc, California, on or 
about 28 March 1945, did at Muroc Army Air Field, 11uroc, Cali­
fornia, on or about 8 April 1945, break his -said arrest before 

. · he was set at liberty by proper authority. 

CF.ARGE Ila Violation of the 94th ·Article of War. 

Specification ,ls_ la that First Lieutenant Ronald A. Kramer, Squadrop 
T-4, 421st A.nny Air Forces Base Unit, · did, at MUroc Army Air 
Fiel9., Muroc, California, on or about 14 December 1944, 

:. feloniously take, steal, and carry away about ten gallons of 
:gasoline of the value of about $ 0.90, property of the United 
States,fu!llished and :j.ntended for the military service thereof. 
. . . 

Specification 2a In that First Lieutenant Ronald A.. Kramer, Squadron
T-4, 421st Army Air Fcrces.Ease .Unit, did at Muroc Army Air 
Field, Muroc, California, en or about 18 December 1944, 
feloniously take, steal, and carry away about fifteen gallons. of 
gasoline, of the value of about $1.35, property of the ·United · 

http:above.:.nam.ed
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States, furnished and intended for the 'militarr s~l,"Vice 
thereof'. · 

CHARGE III1 Violation of the 95th Article of War. 
' 

Specilication ls · In that First Lieutenant Ronald J..·. Kramer, 
Squadron T-4, 421st Army' Air Forces Base Unit, then and 
there being a married man, did, at :Muroc J.rrrr:, Air Field, 
Muroc, C~ifomia, m or about 30 December 1944, wrong!ull;r 
have carnal knowledge of' Private Eleanor J • :Miller, Squadron 

· VI, 421st Am:!' Air forces Base Unit, a .female. person, the 
said Private Miller not then and there being the lrl.i'e of' the 
said First Lieutenant ·Ronald A. Kramer. 

. . 	 . . 

Specification 21 In that First Lieutenant Ronald .A. Kramer, 
Squadron T-4, 421st Army Air Forces Base Unit, then and .there 

· 	 be~ a married man, did, at Muroc Arrrr:/' J.ir Field, Muroc, 
California, on or about 30 Decemer 1944, wrongfully have 
carnal knowledge 0£ Private Shirle;r A. Voorhies, Squadron W, 
421st Army. Air Forces Base Unit, a female person, the said. 
Private Voorhies not then and there being the wife of' the 
said First Lieutenant. Ronald A. Kramer. · 

CHARGE IVs Violation of' the 96th Article of' War. 

Specl.ficationt In 'that; First Lieutenant Ronald A. Kramer, Squadron 
· · 	 T-4, 421st Army Air b'orces Base Vn:lt, did, at Muroc Anq Air 

Field, MU.roe, California, on or about. 12 December 1944, wrong_. 
fully gamble with Corporal Grover s. Pike, Private Edwin A •. 
¥cKanna, and Sergeant Manley D. Monk. 

Accused pleaded not. guilty to, am was fol.Uld guilty of a11·the Charges 
and Specifications. No evidence of previous c;:onvictions was introduced. 
He was sentenced to dismissal, total forfeitures and confinement at hard 
labor for ten years. The reviewing authority approved the sentence, but 
reduced the period of'· confinement to five years, designated. the United 
States Disciplinaty Barracks, Fort; Leavenworlh, Kansas, as the place of 
confinement and forwarded the record of trial for action under the 48th 
Article of War. · 

3. The follordng is a brief recapitulation of the evidence, in 
the chronological order of the events, llhich gave rise to the Charges and· 
Specificatiions. ' 

!.·· For ~ prosecution. 

Sergeant Nels M. Nelson, Corporal Grover s. Pike, an enlisted man . 
identif'ied only as •Isley" and accused were quartered together in a hut 

2 
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(R. 24) at Yuroc Army Air Field. On the night of' 12 December 1944, a 
poker game took place, in which accused, Staf'1' Sergeant Manley D. :Monk, 
Corporal GrOYer s. Pike, Private Edwin .A.. Jlclanna and ot.h~rs took part; 
lR. 25, 26). The stakea were 11:aited to 25 cent,. It .na •just a 
friendly little game, to pass the time·away• (R. 27) •. once c,r.twice dur­
ing the game the betting limit wu raised fr0111 2.$ cants to one dollar 
(R. 25). · . . . . · · . 

()1 4 December 1944, accused became gasoline checking officer. About 
18 December, Corporal David o. Thomas told accused (R. 28)., in the . 
presence of Stai'! Sergeant Nelson, Corporal Pike and Private First Class 
Maney that several members of the refueling section hs.d been court-mar­
tialed £or using Government gasoline in private vehicles. Accused re­
marked that they qre stupid far getting caught, and t.ha.ta •I &Uno 
angel. I have used the gasoline 1:'Y'8el! • 11 

On l4 December 1944., accused and Private First Class Gerald w. Maney 
got a five-gallon can out a! accused's car (R• .34)• ·. Manri;r: filled the can twic 
with gasoline (R• .35)., which he carried 25 feet and poured into .the tank 
o£ accused's car {R • .36). Accused told 'Witness to get the gasoline and put 
it in his car {R. 35). · Accused 1ihen drove the car awa;y. On 18 December 
1944, in Corporal Thomas• presence (R.29) accused told l4arucy- to go down 
-and £ill up his car, and 11we would go to Inyo-Kern• (R. 37). Witness put 
.five gallons in the car. Accused asked if the tank 1'8.S full., and told 
Manny to £ill it up (R. · 29). Maney then put an additional 10 gallons in 
the tank (R. )8). Accused drove the car to Icyo-Kem, 'With~ and 
Co~oral Piko as passengers. Thomas did not see them again that night 
(R. 29). ,, Government · gasoline was· worth 9 cents per gallon. ·. 

About .30 December 1944, accused, Corporal Pike and Pri:~ate McKanna 
were together in accused's of!ice. It was about l o•clock a.m. Printe 
Eleanor J. Miller, WAC (R • .52) entered the room .CR. 451 .$0). She had been 
drinking •pretty heavily", and her clothes were 11es97 \R. l,5). .Accused, 
Pike, ?lc:Xanna and the WAC went to the hutment, located abcut 10 !eet, from 
the office, which was used by the first two and Sergeant Nelson (R"• .54) · 
.as sleeping quarters. Sergeant Nelscri was in bed; apparently asleep. 
After a brief' co?IV'ersation, accused and McKanna went outside. A •gang­
bang" ns suggested. Pike returned to the office. Accused went back 
into the hut• .ilter 10 or 15 minutes (R. · 45) Pike and McKanna entered the 
hut. {R. 46). Accused was naked, and was engaged in wiping his private 
parts wl.th a towel (R. 46). The wanan was beneath the covers in accused's 
bunk. Her r-lght shoulder was bare. A l'CA.C blouse and undergarments, o! 
the feminine eype, were <ll a chair. · As •1t was McKanna-1s·turn•, accused 
and Pike nnt to the office. There accused discussed his ~tercourse with 
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the WAC (R. 47). McKa.nna !ound the WAC to be dressed (R. ,SO). She un­
dressed in order to have intercourse with him. After waiting in the 
office 20 minutes, accused suggested that Pike go over and get UcKanna 
out, "so we could get rid of the WAC" (R. 46). Nelson had gone to bed 
about 10130 p.m. (R. 54). ·He awakened, 'When accused e.nd others, includ­
ing a wanan entered and turned on the light, but. decided to feign sleep. 
The men soon went out. The woman sat down on accused I s bed. She spoke 
to Nelson twice. He replied by grunting. Soon accused came back. 
He turned off the light, and sat down on the bed with the WOJl18.Il. .A. 
rustlii,g sound was beard. Accused said that the bed clothing was not 

radequate, and the woman answered that it was good enough !or her. Nelson 
heard her tell accused that she wanted a first lieutenant to back her up 
in trouble she was having llith another !irst lieutenant. She was 11tight• 
and !elt high, rut did not stagger (R. S6). Nelson could not see· 'Whether 
they undressed (R. 55). After McKanna went out, he heard the woman say 
that she couldn 1t find her stockings. She •wriggled11 , as if she were 
getting into a girdle (R. SS). . 

Private First Class Shirley- A. Voorhies, WAC, had known accused 

since about 30 December .1944 (R. 10). .At his insistent urging, she rods 

in his car with him and others to Los Angeles, where they- had drinks 

(R. 11). After driving back to Muroc Aney- Air Field, she and accused 

indulged in sexual intercourse on the back seat of his car (R. J.4). 


On 28 March 1945, accused via.a notified in writing that he was placed 
by the canmanding officer in a?Test in quarters, pending investigation o! 
serious charges, and that he would le ave his quarters only for mess and 
latrine (Pros. Ex. 1). He acknowledged receipt by indorsement.. On 8 . 
April, he had not been released from a?Test <R•. 7). That evening the 
officer of the day checked accused•s quarters several times. He was not 
there CR. 10; Pros. Ex. 2). His roommate did not see him in the quarters 
that night (R. 9). About 7 a.m. o'clock, 9 April, a sentry saw him 
drive into the field (R. 8, 9). In answer to questions of the officer of 
the day, accused stated that he spent the night in hut 33 (Pros. ~. 2). 
Later, when this officer told accused that this statement was untrue, 
accused stated that he had spent the night in his car (Pros. Ex. 2), which 
was in the area parking lot. 

. About 27 March 1945, Captain Claude w. Rosenkrantz, an investigator, 
C.I.D.,". Office of the Provost Marshal, Southern District, 9th Service 
Comnand (R. 16), questioned accused (R. 16, 19), after reading Article of 
War 24 to him, and explainlng his rights thereunder. Accused made, and 
Bll'ore to the truth of (R. 17, 19), a holographic (R. 18) statement 
.(Pros. Ex. 3), wherein· he acknowledged that he had engaged in sexual inter­

. course with three enlisted women, among whom was Shirley Voorhies and 
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' another whose name he did. not know, that he had knowingly misappropriated 
Government gasoline (Pros. Ex. 3), and that he had canmitted other 
offe!'.ses. · 

£• ~ !!!. defense. · 

Lois Kramer, accused's wife, testified that Sergeant Manny told her 
on 19 April 19!6 that accused "didn 1t know about the gasoline until the 
latter part of January" (R. 60). On 8 April, about 10 a.m. o • clock, 
when accuse9, called her on the telephone, she told him that their baby, 
then aged 3f months, was very siclc. She broke down and started to crJ. 
Lucinda Goodspeed (R. 62) comp.leted the telephone conversation for her, 
(R. 60) s~ing to accused that the baby was not expected to live (R.63). 
The baby had pneumonia (R. 60). That night, accused came to the house 
in Glendale (R. 61). He departed therefrom at about 4 o 1cloclc the fol­
low1ng morning (R. 62). . 

Accused, after due wanting (R. 63), testified that what he actually 
561d to Maney on 14 December -was that he would like to drive to Glendale, 
vmere both had their homes, but that he did not have enough gasoline. 
He asked whether Manny could get sane with his coupons (R. 63). He gave 
the keys of the car to Manny. Manny would not have needed the keys, in 
order to take GQVe;nment gasoline. On-19 April, he heard Manny tell Mrs. 
Kramer that ~ccused knew nothing about the gasoline until- January (R.64). 

I . ' 

On the night of 30 December 1944, accused was awakened by Corporal 
Pike, who said there was a disturbance at the £lotation office. Accused 
dressed and went to the office, where he found a drunken and disheveled 
female. She said that she was in trouble and needed help. IIThe boys" 
put her in the quarters (R. 65). After a telephone conversation, accused 
told them to get her out of the area. He went to the hut and told her 
to leave the area. She said that she was in trouble with another lieu­
tenant and asked accused's help. He urged her to leave, so that there 
would be no reflection on his group. The lights were not turned on. He 
did not have intercourse with her. He admitted that he had broken 
arrest on 8 April, that he had indulged in coition with Private Voorhies( 
and that he had gambled with the enlisted men on 12 December 1944 (R. 65J, · 
but denied knowing that Government gasoline was put in his car in De­
cember 1944 (R. 66). The "unknown" WAC referred to in his statement 
(Pros. Ex • .3} was not Private Eleanor J. Miller (R. 66). The admissions 
of guilt in that statement as to misappropriation of gasoline were not 
true (R. 67). He was not lying (R. 67) then, but the stat em.ant was not 
volWJ.taey, and was made at the,urging of the investigators, after he had 
been aITested at his hane at 4 o'clock in the morning ~n 26 March 1944. 
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He was taken to a call in Los Angeles, and was not permitted to com­
municate w.l.th his w.l.fe (R. 20). After spending a night in a cell, he, 
was questioned by agents Schmiedicke and Van Dusen, and was told that 
if he wwld make an admission of gu:j,lt he could be at bane under aITest 
(R. 21). He signed the statement (R. 22), in the expectation that then 
he could go to his home. 

It was stipulated (R. 59) that, if WAC Private Eleanor J. Miller 
were present, she would testify that she was not on the base at Muroc 
on the night of ,30 December 1944, that she did not ever have a sexual 
relationship idth accused, and that she had never seen him prior to the 
investigation of the charges. 

4. As .a w1. tness in his own behalf, accused freely acknowiedged 
guilt of Charge I and its Speci!'ication, of Charge III and Specification 
2 'tihereof, and of Charge Iv arrl its Specification. The sufficiency of 
the other testimony to support such findings of guilty is therefore 
not in question. It is necessary only for us to consider whether the 
findings or guilty of Charge II and of the two Specifications thereof 
and of Specit'ication l of Charg~ ma.re proven beyond a reasonable doubt~ 
We shall consider these findings of guilty in their numerical order. 

Evidence is regarded by most courts of law as sufficient to support 
a judgment 1'hen the testimcny on behalf of the prosecution, if taken to 
be true, is sufficient to prove guilt beyond a reasonable doubt. In thus 
weighing the evidence, all fair and rational inferences are to be drawn 
from the testimony, Vlhich tend to support the judgment..(Crumpton v. u.s., 
1,38 u.s. 361). . 

As to Charge II and the Specif'ications thereof, it seems apparent 

that if the testimony of Corporal Thomas and Private First Cl8.ss l::Snny 

'be taken as true, accused was proven thereby to have been an accessory 


. to the taking, stealing and carrying away of' gasoline on two occasions. 
It is true that Thomas had gone to the Air Inspector's office about the 
gasoline situation, without first consulting his imrnec.iate superiors, 
and that Nanny was impeached by proof of statements inconsistent with his 
testim.ooy. However, these are matters, which r.iere]y go to the weight 
of their testimony. It is also true that accused denied knowledge of the 

· theft or the gasoline. In weighing accused's testimony we do not dis­
regard either his interAst in the outcome of the case, or the fact that 
before the trial he had stated under oatb that he was guilty of stealing 
gasoline. The conclusion of the court that the gasoline was stolen and 
that accused was particeps criminis is sup'ported by the evidence. How­
ever, since the evidence is in conflict, the record must be free from 

. J?rejudicial e?Tor, if the findings of guilty of Charge II and its 
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' Specifications are to stand. The evidence cannot be said to be of such 
compelling force that all reasonable men ~ould agree,as to accused's guilt~ 

As to Specification 1 of Charge III, the awlication of the same 
test leads us to the same conclusion. No inhibitions seem to have re­
strained complete disclosure by accused of his activities as a Casanova. 
Ch the ,ritness stan<l he admitted that he had committed adultery with Private 
Shirley Voorhies. Previously, he acknowledged under oath that he had 
copulated with two other manbers of the Woman's Army Corps. However, he 
insistently denies that he camnitted fornication with Private Eleanor J. 
Miller. On the at.her hand, the testimony of Nelson, Pike and McKanna, if 
taken to be true, strongly tends to prove that accused did have carnal 
knowledge of her at the time and place alleged. The stipulation entered 
:into by the prosecution and defense that, i.f Private Miller had been . 
present, she would have testified that she did not Imow accused in December 
1944 and that she never had sexual intercourse with him, seems to us in the 
light of all the other evidence not to create a reasonable doubt as to ac­
cused• s guilt under this Specification. The evidence under this Specifica­
tion is sharply in conflict, arxi is not so compelling as to cause all 
reasonable men to agree .that accused is guilty. nus finding of guilty 
therefore can be permitted to stand, only if it can be said that the record 
is free from prejudicial error. · 

5. This record of trial is not free from error. On direct examina­
tion the testimony of accused was confined to the offenses. charged in the 
Specifications of Charge II and Specification l of Charge III (R. 63-65}. 
The cross-examination was not so limited (R. 65-68). The position of the 
trial judge advocate was that his cross-examination might deal: ltlth the 
subject matter of all the Specificatioos, unless at the time of taking the 

' 	 stand accused announced that his testimony was to be confined to certain 
Specifications. No such restriction was armounced by accused. His counsel 
objected to the scope of the cross-examination, but subsequently he ltlth­
drew the objection. The theory of the trial judge advocate was erroneous. 
The objection of defense counsel clearly was well taken, since Manual for 
Courts-Martial, 1928, par. 121£ states: 

"* * * Where an accused is on trial for a number of offenses ·and 
on direct examination has testified about only a part of them, his 
cross-examination must be confined to questions of credibility and 
matters ha · a bear:i. u on the offense about which he has 
testified." (Underscoring supplied • 

It is obvious that defense counsel ld.thdrew the objection because of 
the tr:i.al judge advocate' s stand, and hot because he deemed it proper. 

After careful consideration of the entire record, it is our opinion 
that the result of the tria:I., so far as Charge II and its· Specifications 
and Specification 1, Charge III are concerned might not have been the same, 
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had not the cross-examination or accused exceeded its proper scope. Ac­
cused was clearly prejudiced.thereby. 

· The holographic statement subscribed and nom to by accused (Proa. 
Ex. 3) acknowledges guilt of several offenses, some ot 11hich were not 
charged in any of the Specifications upon which accused was arraigned 
and tried. Those portions of the statement, ·'Which had no bearing· upon 
the subject n:atter of the trial, at best should have been deleted, and 
at least should have been made the subject of a warning by the law 
member that these other oi'i'enses should not be considered b7 the court. 
Cnly those portions of the statement, which related to the offenses for 
1'hich accused ,ras en trial, should have been considered b7 the court. 
Accused as a witness freely ackngwledged his guilt ct. all the o.fi'ensea 
charged., except the larceny of gasoline and carnal kn01rledge ot _Private 
Eleanor J. Miller•. While the findings of guilt7 under the Specifica­
tions., as to which accused acknowledged guilt, could not have been in­
fluenced by the irrelevant portions of his stst.ement, it would appaar 
that accused's acknowledgment therein that he had engaged in sexual inter­
course with an enlisted woman, whose name he did not lmow (Pros. Ex. 3), 
might easily have resulted (R. 66) in the conclusion '.f;hat this unidentµ'ied 
woman was Private Eleanor J•. Miller. As has been pointed out, the· 
testimoJV' to establish accused's guilt of Charge II and its Specifications 
was given by. an accomplice,- 1fhose credibilit;y was impeached b)" proof of 
prior statements incmsistent with his testiJnany as to declarations and 
circumstances indicative of accused's guilt, and bJ" a soldier who appears 
to have entertained a grievance against accused, and who had comp'J.ained 
to the. Air Inspector. Accused denied that he was guilt;y ot stealing 
gasoline. The findings of guilty of. Charge II and itl!I Specifications 
might have been influenced b7 these admissions of guilt ot unrelated mis­
awropriations, which should have been excluded from consideration b)" 
the court. It is also extremely likely that evidence ot these other and 
unrelated offenses might have had some effect upon the court, in measur­
ing the sentence to be adjudged. In c:ur opinion, the prejudicial eff~ct 
of these errors "lf81' be cured b;y disapproval. of the findings or guilty 
of Cnarge II and its Specifications and of Speci.ticatian 1., Charge III 
and by- remission of a po~ion of the sentence. 

6. It appears .from the records of the War Department that accused 
was 21 years of age on 17 October 1944. He entered the milita:ey service· 
a~ Camp Upt,on, New York, on 17 .lugut 1942. On 27 August 1942 he was 
appointed a technician fii'th grade. From 19 January 1943 to 25 August 
1943, he ,ras an aviation cadet. en 26 .Augul!lt 1943, he was camnissioned a 
seconi lieutenant, Air Corps, AUS, upon qualifying tor the aeronautical 
rating of aircraft -observer (bombardier) at the AAF Bombardier School, 



(333) 


-Big Spring, Texas. On 24 August 1944, he 119.s pranoted to f'irst lieu­
tenant. His record as an officer appears to have been excellent, prior 
to his present d:U'f'iculties. · 

7. The court was legalq constituted and bad jurisdiction of' the 
subject matter and of t~ person of the accused. Except as noted above., 
no errors were committed upon the trial, which injuriously a!fected ac­
cused Is substantial rights. In the opinion of the Board ·or Review, the 
record ot trial 1s not legall7 sui':Ucient to support the findings of' 
guilty of Charge II and its Specifications and of Specif'icatiai l, 
Charge III,_ but is legally sufficient to support the i'indings ot guilt;r 

.of' Charge l.I, am of the other Charges and Specitications and the sen­
tence as JD.odii'ied and approved by' the reviewing authority, an:i to war-. 
rant coni'irmation ot the sentence. .A. sentence to dismissal is manda­
tory upon conviction of a violation of' the 9Sth .Arti~J.e of War, and a · 
sentence to dismissal, total forfeitures and confinement; at hard labor 
for five years is authorized upon conviction o1' violations of the 69th 
and 96th Articles ot Wr. . · · ·. · . . , 

... 

. ' .... , '·' ·.. ·,' 
--=~"1...,;;,..~~~=~::::....;.:c·Judge .AdYocate· ·...~,~et·,,..a,,r'::.,:._~dvac&to .. 

-. ~ 
. - . . . : . .. . . ~ 

... 
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SPJGV-Cll _282113 1st Ind 

' 
Hq A.SF, JAGO, Waa~n 25, D.C. JUL : .~ 1945 

Toa The Secretary of War 

1. Pursuanli to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for 7our acticn the record of trial and the 
q,inion of the Board of Review 1n the case or First Lieutenant Ronald A. 
KrU!Sr (0-690$84), Air Corps. 

2. Upa:i trial b,- general court-u.rtial this officer n.a found guilt7 
of breach ot arrest (Specitication, Charge l), in Tiolatim of Article ot 
War 69J of larceny ot gasoline of a total T&lue of I? .2s (Specifications 1 
and 2, Charge II), in violation of Article or War 94; or wrongtully haTing 
carnal lcnolliedge of enlisted wcmen (specitications l and 2, Charge III), 
1n Tiolation of A.rt.icle or War 9S, and of wrcngtully gambling with en- · 
llated 11en (Specif'ication, Charge Iv), in Tiolation of .Article or War 96. 
He was sentenced to be dismissed the service, to forfeit all p&7 and 
all.0111.nces due or to become due, and to be confined at hard labor, at auch 
place as tbe rev1ewil'€ authority might direct, for ten years. The review­
ing authority apprond the sentence but reduced the period of confin81lent 
to five years, designated the United States Disciplinary Barracks, Fort. 
Leavenworth, Kansaa, aa the place of confinement, and forwarded the record 
of trial tor action under .A.rt.icl.e of War 48. 

. . 
) • The evidence is sunnarized in the foregoing opinion of the Board 

of Review, which u of the q>inion that the record of trial 1s not legally 
sufficient to support the findings of guilty of Charge II and its S:(>8Ci­
ficat1ons (larceny of gasoline) and of Specif'ication 1, Charge III (carnal 
knowledge of an enlisted wcaan), but that it 18 legally sufficient to 
support the findings of guilty of Charge I and its Specification (breach 
or &?Test), of Charge III and Specification 2 thereof (carnal knowledge 
of an enlisted waaan), and of Charge IV and its Specification (gambling 
with enlisted men) and the sentence, aa approved by" the reviewing author­
ity, and to 118.ITant confi.D1Btion of the sentence. 

The following facts and circumstances, relnant to the Charges and 
SpeciticatiOill!I, llhich the record 1s legally sufficient to support,are 
shOll?l by the evidence. On 28 March 191'5, accused na g:l:nm written notice 
that he was placed in arrest, pending investigation of charges, and was 
ordered not to lean the quarters, except to go to mess and to the latrine 
(Specification, Charge I). On 8 April, his wife told him oftr the tel8 phone, 
fr011 Glendale, California, that their three -II.Ont~ ~ld baby" wu nr.r sick.. . 
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She began to weep and could not complete the conversation. Another 
waman stepped to the telephone and told accused that the in.rant, who was 
eut!ering trom pieU11onia, probably 110uld not live until 11.omillg. With.­
out permission, accused left the post, thereby breaking hie a1Test that 
night, and drove to Glendale. He returned to the poat ear]Jr the next 
morning• 

.A.bout 30 Decenber 1944, accused ard Private Shirley A. Voo:rilees., 
WAC, indulged in sexual intercourae on tl!e back seat ot accused'• car 
(Specif'ication 2, Charge III), arter be had induced her to accompany 
him on a trip in his car to Loe .lngele1, where they had Hnral dr1Dk1 
togetber. 

Acca.eed wu quartered 111th 1enral enlisted. aen 1n a. hut, near tu 
of'tice in which they pertanud their dutiee. On the night of' l2 De­
caber 1944., acC'UBed p1qed poker (specitication, Charge IV) in the aut, 
111th a ·group ot enlilted 11en, 1ana ot 11h01l nre quart.end there and 
others or whom nre mt. The stakes were limited to 2S cents, although 
once ar t11ic1 durillg the nening the betting llld.t wu raised to one 
dollar. 

I concur in the opinion of the Board ot Rmew., and for the reaacm 
therein stated reco:mend that the finding• ot guilty ot Charge II and 
it1 Spec11'icat1orus and at Specification l ot Charge III be di.aapproved, 
that the sentence •• modified and approved by the rertew:1.ng authorit7 be · 
confirmed, but that the forfeitures and confinement be ruritted, · and that 
the aentence H thus 11od1!1.ed be c:rdered executed. 

4. Conaideration baa been given to a l~ter .troa Mrs. Ronald A. 
x:ra-r, addnssed to the Ccaianding· General, Ninth Senice Cowmand Head- : 
quarters, Ogden, utah, dated 23 June 194.SJ a letter frc:a Senator Elben 
D. 1'h011a1, dated 29 June 1945, with a letter .t:rca Kra. Ronald A. Xraer1 
and a 11Sorandnll fr011. Senator Mead wita a oow ot a letter frail Kra. 
Ronald A. Kruer, dated 23 June 1945. 

S. Inclosed 1s a form ot action designed to carr,r into a:ecuti011 
th_e foregoing recommendation, 1hould it meet wit!I your app~. 

~ ,:__ ~ ~ (>,- .., • 1----- ' . _, ~ ,5 Incls 
1 Bee of Trial MIRON C. CRAMER 
2 Fol'll ot Action Major General 
3 Ltr fr Mrs Kram.er, 6/23/45 The Judge Advocate General 
4 Ltr fr Sen Thomas, w/ incl 

dated 6/29/4S

S :Memo fr Sen :Mead, w/copy ot 


ltr fr Mrs Kramer 

['·i·. ·-·· 

(Findings diaapprcm,d 1n ps"rt. Sentence as modified am ftpproyed b;r ~ · ,.. 
~uthorit7, con!umed.but tor!ei~s and confinement rem.tted., GCMO 381., '2S ~'. 1945). 
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WAR DEPART11ENT 
Army Service Forces· 

In the Office of The Judge Advocate General 
Washington., D. c. 

SPJGH-C11 282135 
2 9 JUN 1945 

l 
UNITED STATES ) FERRYING DIVISION 


AIR TRANSPORT COMMAJID 

v. 

Trial by G.C.Ill., convened at 
First Lieutenant ffiATHEW J. ) Romulus Army Air Field, 
FINKELSON (0-794ll3), Air Romulus, Michigan, 8 ray 1945. 
Corps. ~ Dismissal and total forfeitures. 

OPINION of the BOARD OF REVTh~i 
TA})PY, OOiBRELL and TREVETHAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi ­
cations: 

CHARGE I: Violation of the 94th Article of War. 
- .. 

Specification: In that First Lieutenant Mathew J. Finkelson,· 
553d Army Air Forces Base Unit (3d Ferrying Group), did, 
at Romulus Army Air Field, Romulus, Michigan, on or about 

· 15 September 1944, present for approval and payment a 
claim ~ainst the United States by presenting to Captain 
Nathaniel J. Sharlip, Finance Officer at the Romulus Army 
Air Field, Romulus, Michigan, an Officer of the United 
States, duly authorized to approve and pay such claims, 
in the amount of ~1114.65, for services alleged to have 

·been rendered to the United States by the said First 
Lieutenant Ma.thew J. Finkelson from 1 July 1944 to 
30 September 1944 and for subsistence and rental allow­

·a.nces allegedly due said First Lieutenant Mathew J. 
Finkelson, as an officer having a dependent, to wit, 
a lawful wife, from 1 July 1944 to 30 September 1944, 
less debits of $819.50, which claim was false and 
fraudulent in the a.mount of $289.40, in that the said 
First Lieutenant Ma.thew J. Finkelson did not have a 
lawful wife as a dependent during the period for which 
said subsistence and rental allowances were claimed by 
him, and was then known by the said First Lieutenant 
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Mathew J. Finkelson to be false and fraudulent. 

CHARGE II: Violation of the 95th Article of War. 

Specification: In that 1st Lieutenant Mathew J. Finkelson, 
***,did, at Romulus Army Air Field, Romulus, kichigan, 
on or about 15 September 1944, with intent to deceive 
Captain Nathaniel J. Sharlip, 550th Army Air Forces 
Base Unit (Headquarters Ferrying Division, Air Transport 
CoJ!!llland), then accountable and disbursing officer at the 
553d Army Air Forces Base Unit (3d Ferrying Group), of­
ficially state to the said Captain Nathaniel J. Sharlip, 
that he, the said 1st Lieutenant Y~thew J. Finkelson then 
had a lawful wife, one Bernadine Roth Finkelson, which 
statement was known by the said 1st Lieutenant Ma.thew J. 
Finkelson, to be untrue in that he was not then and never 
had been married and his lawful wif~ was not said Bernadine 
Roth Finkelson. 

He pleaded guilty to Charge I and its Specification and not guilty to 

Charge II and its Specification. He was found guilty of all Charges 

and Specifications. No evidence of any previous conviction was intro• 

duced. He was sentenced to dismissal and total forfeitures. The 

reviewing authority approved the sentence and forwarded the record of. 

trial for action under Article of War 48. ' 


J. Evidence for the prosecution: 

In support of accused's plea of guilty to the Specification 

of Charge I, the prosecution introduced evidence showing that at the 

time accused originally reported for duty at Romulus Army Air Field, 

Romulus, :Michigan, on 2/+ July 1944 he reported to the Finance Office 

and was handed an information sheet for officers' pay but that he 

neglected to fill it out and file it, stating that he did not have 

sufficient copies of his orders to go along with the information sheet 

(R. 8). He did not report to the Finance Office again until on or 
about 15 September 1944 when he reported there in response to a call 
to come in (R. 9). At that time he completed his information sheet 
and handed it personally to the Finance Officer, Captain Nathaniel J. 
Sharlip, and filed a pay data card showing partial payments on account 
received by him in August 1944 from other offices of the Finance Depart­
ment: He did not draw any pay at Romulus Field prior to 15 September 
1944 (R. 9). On the basis of the information sheet thus completed by 
the accused,.a pay and allowance voucher was then prepared for him by 
a clerk in the Finance Office covering the period l July 1944 to 
30 September ·1944. Such voucher listed as accused's lawful wife 
"Bernadine Roth Finkelson, 337 NE 28th St., Miami, Fla." and included 

. ·a claim for subsistence allowance in the amount of $128.80 and a claim 

2 . 
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for rental allowance.in the amount of ~225. The original voucher, 

bearing accused's signature, was admitted in evidence without 

objection (R. 7, 8; Pros. Ex. l). 


It was stipulated that if 1irs. Bernadine Roth Tucker were 
present in court she would testify that she has been acquainted with 
accused approximately five years but has ·never been married to him and 
that since l July 1944 she has been married to William Daniel Tucker, Jr. 
(R. ll; Pros. Ex. 2). . 

Accused's written confession dated 12 April 1945 was intro­
duced without·objection (R. 19; Pros. Ex. 4). In that instrument he 
stated in pa.1:t: 

"I do not hesitate to admit m:y guilt under the 94th 
Article of War in that I do admit that on 15 September 1944 
I presented a cla.im against the United States for subsistence 
and allowances which would be due me as a married officer. 
I am not a married officer nor have I ever been married. I 
realized· at the time I made this claim against the government 
that I was participating in an attempt to defrnud the United 
States and that suob action is punishable under the Articles 
of War. 11 

4. Evidence for the defenses. 

Captain Nathaniel J. Sharlip, Finance Officer at Romulus 
ArmyJ.ir·Field, identified the original of a receipt signed by himself 
and covering repayment to the Government by accused of the overpayment 
of ~ubsistenoe and rental allowances received by accused from 1 January 
1943 to 31 iJay 1944 on account of his having falsely represented his 
status as that of a married man. Such receipt was admitted in evidence 
and permitted to be withdrawn (R. 19, 20). 

The accused elected' to testify under oath in his own behalf. 
In December 1942 accused, just before going overseas, told ~everal of 
his friends, as a joke, that he had been married to Miss Bernadine Roth. 
Because it would prove embarrassing to him, he did.not thereafter cor­
rect this misrepresentation and continued to make out and present pay 
and allowance vouchers as a.married officer. This continued throughout 
his overseas service and included the voucher introduced as Prosecution'~ 
hhibit l •. He wanted to corr~ct this misrepresentation frequently but 
did not have the II guts" to do· so. Upon being· called into the base legal 
office on or about 20 September 1944 he confessed the entire transaction 
and submitted his resignation, which was not accepted (R. 22, 23). Ho 
payment was ever made on the voucher submitted by accused on 15 September 
1944. The total amount illegally collected by accused from the Government. . 
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. trom 1 January 1943 to ·31 May 1944 was approximately $1500. He is 

'23 ;rears ot age,,.(R. 24). He has consistently received efficiency 

. ratings ot •excellent." (Pros. Ex. 4). · · 


5 • .The evidence introduced by the prosecution in support or 

_accused's· pl.ea or guilty to the Specification or Charge I full estab­

. ll~hee that the plea was not improvidently made. The record of trial 


required a finding of guilty- or this Specirication. 

: While accused pleaded not guilty to Charge' II and its Speci­
fication, alleging the making or a ralse official statement to Captain 
Nathaniel J. Sha~lip in violation of Article or Uar 95, he freely ad­
mitted hi# gUi.lt_..-Gt this ortense. not only in his· written confession 
(Pros. Ex. 4) but also in his testimony at the trial. The court could 
·not· reasonably b,ave 111ade any other finding than that of gullty (CM 246219, 
Garrow; 30. B.R. ·1, 6; CM 248867, Logan, 31 B.R. 363).. .. ·.. 

. 6. The 1'8Cords ~t the .War Department show that accused is 24 
years ot ·age and single. He is a high school graduate and bas had two 
years of college training. In civilian life he was manager of a chain 
store tor two years. He entered the Army as an aviation cadet in May 
1942 ~ was commissioned a second lieutenant, A.c., AUS, on 5 December 
1942 upon graduation from the Army Air Forces Navigation School, Selman 
Field~ J.l:(>nroe, Louisiana, with a rating or Aerial Navigator. He was 
promoted to first lieutenant on 'i9 June 1941. 

. . , 
Accused was stationed at Accra, Africa, from approximately 

. l January 1943 until June 1944. On 28 Deoe!llber 1944 accused tendered 
his reeignation for the good of the service, which resignation was not 
accepted•. 

. 7.. The court was legal.fy constituted and had jurisdiction .or 
the aooused and the subject matter. No errors injuriously arfecting 

. 	 the ~ubstantial rights or the accused were committed during the trial. 

In the opinion or the Board of Review the record o.t' trial is legally 

sufficient to support the findings or guilty and the sentence and to 

warrant confirmation or the sentence. Dismissal is authorized upon 

conviction of a violation of Article or War 94 and is mandatory upon. 

conviction ot a violation of Article or War 95. 


~ ,?(~Judge Advocate 

4/.',lt2.,a111 _,#:: £. 11 ~ ·, Judge· Advocate 

~~&k , Judge Advocate 
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SPJGH - Cll 282135 let Ind .. 

liq, '51', JAGO, Washington 25, D. c. JUL 131945 
!'0a !he Secretl.17 ot W'ar 

..1. Pursuant w lxeoutiye Order lo. 9556, dated Ma;y 26, 1945, 

t.here are 'tiN.naitted he"11it.h tor your action t.he record ot trial 

and t.ba opinion ·ot the Board ot Rniew 1il the case ot First Lieu­
t.enant Mathew J. Finkelacn (0-794113), Air Corp1. · · 


.2. Upon trial by' general courtr-martial th11 o.tticer pleaded 

guilt7 tq and•• found guilt, ot presenting tor approval and payment 

a tal.ae and fraudulent olaia against _the Government tor subaistenoe · 

and rental all.owancea in the amount ot ·$289.40, in 'f'iolation ot Article 

ot War 94 (Spec11'ioation of Charge I)J and was found guilt7 of mak1ng a 

false o.t:ticial statement 111.t.h intent to deceive a Fuianoe Otticer o.t the 


.United State, A.rrrr3', 1n violation ot Article ot War 95 (Specification o.t 
Chari• II). He •s sentenced to dind.ual and total torf'e11alres. 'Xhe 
mining authoritr approved the sentence and forwarded the record of · 
trial tor action under Article ot war 48. 

3. .l aumme.17 ot the evidence ·'IJJIJ.7 be tound 1n the accompan;ying 
opinion of t.he Board of Rrrin. '!he Board is of the opinion tbat th• 
record ot tr).al is legal.q autttoient to support the tindillgs and the 
aentenoe and to warrant confirmation of the sentence. I concur 1n that 
opinion. 0a or about 24 J~ 1944 acouaed, returning trail 18 monthe 1 

eervice overseas, report.ad tor duty at the Ramlns ~ .lir Field, 
Romulus, Michigan. He checked 1n at the Finance Ottiee and •s banded 
an intonnatim sheet tor officers' pq. He neglected, honver, to 
caaplete the in.tormation sheet and he did not return to the Finance Office 
unt:U he •s called there on or about 15 September 1944. At that tiJml 
he completed an in.formation sheet 'and handed it personally,·· to the Poat. 
l"inance Ot.f'icer. On the basis ot such information sheet a clerk pre­
pared .tor accused a ~ and allaance voucher covering the period 1 July' 
1944 to 30 September 1944, which accused signed and' presented for pa;y- · 
ment.. Such voucher listed aa aocuaed'e lAwtul. wife, one Bernadine Roth 
!'inkals011, notwith8ta.nd1ng that accused has never been married. A.ccuaed 
claimed subsistence and rental allowances 1n such v0t1cher as a married 
o.f'ficer. His fraud was discovered a tew da7s a.tter the voucher was 
presented, .however, and 1ibe talae cl.Aim was not. paid. While onl;r the 
voucher mentioned above was involved in the present. case, accused ad­
mitted, in his testimony, that. he bad signed and presented tor payment 
pa7 and. all.crane• vouchers covering the period l Janua17 1943 to 31 May 
1944 on all of which he had false:q represented himself as a married 
officer and had illega~ collected approximate~ $1500. · His onq u­
}Uanati.on ot hie conduct was that just prior to going overseas in 
De~r l9,42he bad, as a joke, told s~e:re.l of his tell.ow o.tf'icera 
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that he had married Miss Bernadine Roth. Because it would prove embar­
rassing to him, he did not thereafter correct this misrepresentation and 
continued, -down to and including 15 September 1944, to make out and present 
pay and allowance vouchers as a married otficer. He introduced' into evi­
dence a receipt of the Finance Officer at Ranulus Field sholl'ing repayment 
by him to the Govemnent of all overpayments made to him from l January 
1943 to .31 llay 1944. 

4. -The Staff Judge Advocate states that the accused completed 18 
months duty overseas as a navigator at various stations ot ATC in Africa 
and that he is authorized to wear the FAME Cainpe.isn, Asiatic-Pacific 
Theatre and American Theatre Ribbons. He further states that the record 
conclusively establishes that accused deliberately misrepresented him­
self as a married officer and on the basis thereof presented to the 
finance officer at his station a voucher maldng clAim for the additional 
all0118DCes to which he would be entitled as such married officer and that 
this was an admitted practice by' the accused extending throughout his 
overseas service of l8 months. In vin of these facts I do not think 
this is a case for clemency because of accused's nr record. In fact the 
sentence is light for the offense commi.tted. Then appear to be no ex­
tenuating or mitigating circumstances. I recC1111Dend that it be co~rmed 
and carried into execution. 

5. Inclosed is a form ot action designed to carry the above re­
commendation into effect, should such recommendation meet with your 
approval. 

2 Incls MIRON C. CRAMER 
l. Rec o:f trial Major General 
2. Form of action 'l'he Judge Advocate General 

( Sentence confirmed and carried into execution. QC)() .3Sl, 21 Jui,, 1945). 
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WAR DEPAR!llEN? 
. A.tv1:i Senice Forces 
In the Office of The Judge Advocate General 

. WASHIIDTON, D.C. 
. ' 

I' I ·JUL t945SPJGV-CM 282223 
. . ... 

UNITED STATES SECOND AIR FCRCE 

...,. Trial b;r G.C.M.,convened at 
Colorado Sp_rings, Colorado, 4 

Second L:1.eutenant·Wiu.llM ) June 1945 ~ Dismissal~ total 
R~ RENNlE ( 0-778565), ) . t orfeitures and cm!'inement 
Air Corps. ) for <11e (1) ;rear. · · 

l 
- OPINI00 ot ·the BOARD OF REVIEW 

. SmAN, MICELI and BEARmu:I, Judge .&.dvocate.s. 

. .. . 
1. Th& Board of Review bas examined the record of trial in the case 

of .the officer named above and submits this, its opinion, to The Judge 
Advocate General·. · 

" . . . . . . . . . 
2•. The a6cu.sed was tried upcn the following Charges and Specitica­

tiom 1 

CHARGE Ia Violation ar the 61.st Article of war., ­. 

' . 

Specification la In that Seccmd Lieutenant William R. Rennie, 208th 
· Ann;r Air Forces Base Unit (Special), did, without proper leave, 

absent himself from his proper organization and station, at 
Peterson Field, Colorado Springs, Colorado, £ran about. 6 April 

. 1945 to aboo.t 9 April 1916 • . . 

Specification 21 In that Sec<11d Lieutenant William R. Rermie, 208th 
Anny Air Forces Base Unit- (Special), did, llithout proper leave., 
absent himself from his proper organization and station, at 
Peterson .Field, Colorado Springs., Colorado, from abrut 10 April 
1945 to about 10 May 1945• 

CHARGE IIa 'Violation of the 96th Articie of War. 

Specification 11 In that Second Lieutenant William R. Rennie., 208th 
Arrrry- Air Forces Base Unit (Special), did, -at Colorado Springs, 
Colorado, on or about 6 April 1945, with intent to defraud, 
wrongfully and mlawtull;r make and utter to the Antlers Hotel, 
Colorado Springs, Colorado, a certain check in words and figures 
as follc,,rs, to-w:1.ta 

http:to-w:1.ta


-------------
___ __ 

(.344) 


R-512 

No. 10 San Antonio, Texas, March 6 1945 


I ,30-65 
NATIONAL BAMK CF FORT SAM HO't.5TON 

at San Antonio 

Pay to the 
order or Cash $20.00 

____'l'w_e_nt...,y Do_llars_an_d_n_,o/._l_OO______DOLL!RS 

AG0-1705734 	 William R. Rennie 2nd Lt.· 
Peterson (signed) 0-7785$ 

and by means thereof did fraudulent~ obtain fran the said 
Antlers Hotel, Colorado Springs, Colorado, $20.00 lawful money 
of the United States, he, the said Second Lieutenant ~1.ll.iam 

. R. Rennie, than well knowing that he did not have and not in-. 
tending that he should have sufficient funds in the National 
Bank of Fort, Sam Housten, for the payment of said check. 

I 

Specification 2a Similar to Specification 1, except that it alleges 
that the check was ma.de and uttered on or about 8 April 1945, 
in the amount of_ $35• 

Specification 31 Similar to Specification 1, except that it alleges 
that the check was made and utter,d to the First National Bank 
of Colorado Springs, Colorado Springs, Colorado, on or about 
.6 April 1945, in the amount of ~40. · 

Specification 4a Similar to Specification 1, except that it alleges 
that the check was made and uttered at Denver, Colorado, on 
or about 15 April 1945, to The Brown Palace Hotel, Denver, 
Colorado. · 

Specification 5a Similar to Specification 1, except that it alleges 
that the check was made and uttered at Denver, Colorado, on or 
about 16 April 1945, to The Bravm. Palace Hotel, Denver, Colorado. 

Specification 6: Similar to Specification 1, except that it alleges 
that the check was made and uttered at Denver, Colorado, on or 
e.bout 16 April 1945, to The Brown Palace Hotel, Denver,Colorado. 

2 



(34S) 

' 
Specification 71 ::i1milar to Specification l, except that it 

alleges that the check was made and uttered at Denver, 
Colorado, _on or about 17 -A.Pril 194S, to The Brown Palace 
Hctel, ·Denver, Colorado. 

Specification· Ba Similar to Specificat.i~n 1, except that it 
alleges that the check was made and uttered at Denver,_ 
Colorado, on or about 16 April 194S, to The Brown Palace_ 
Hotel, Denver, Colorado • 

.. 
Specification 9: Similar to Specification 1, except that it 

alleges that the check was made and uttered at Denver, 
Colorado, en or about 19 April 1945, to The Brown Palace 
Hotel, Denver, Colorado. · 

, Specification 101 Similar to Specification 1, except that it 

· alleges that the check was made and uttered at Dmver, 

.Colorado, on or about 19 April 1945, to The Brawn Palace· 


,, · Hotel, Denver, Colorado, in the amount of $24.42. 

Specification lla In that Second Lieutenant William R. Rennie,· 
. 	 Air Corps, 206th Army .Air_Forces Base Un.it (Special), having 

been +estricted to the limits o£ the barracks area of his 
organization and the Officers I Mess, did, at Peterson Field, 
Colorado Springs, Colorado, on or about 10 April 194S, break 

·said restriction by going to Denver, Colorado. 

He -pleaded guilty to, and was found guilty of, all Charges and Speci­
fications. Evidence of one previous conviction by general court-martial 
for absence "Without leave for eleven days, in violation of Article of 
War 61 and of making and cashing nine checks without sufficient funds in 
violation o£ Article of War 96 was introduced. He was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to be­
come due, and to be confined at bard labor for four years. The review­
ing authority approved the sentence but reduced the period of confine­
ment to one year and forwarded the record of trial for action under Ar­
ticle of Viar 46• 

.3• The evidence for the_ prosecution shows that accused was placed 
tmder arrest at the Antlers Hotel, Colorado Springs, Colorado, on the 
ninth of April 1945 for being absent without leave. Major Quinn L. 
Oldaker, the conmianding officer of accused who made the a?Test testified 
that he had personal lmowledge that accused was a°Qs~nt without leave from 
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6 April to 9 April 1945 and from 10 April to 10 May 1945. Accused was 
restricted by witness to the limits of the barracks area of his or­
ganization and left the location without authority on 10 April 1945 
(R. 14-16). Extract copies of morning reports substantiating the two 
periods of absence without leave were introduced in evidence (Pros. 
Exs. l and 2). 

A sworn statement made by accused to the investigating officer, 
after having been duly warned of his rights, admitting in substance 
ell the Charges and Specifications was introduced in evidence (Pros. 
&c • .3). Ten checks were also introduced in evidence by the prosecution 
and marked for identification as followss 

Pros. Ex. No. In favor of Ui.te Amount 

11 Cash March 6, 1945 ~20.00 
12 n March 8, 1945 .35.00 
13 the 1st Natl.Bk of Colo. April 6, 1945 40.00 

Springs, Colo 
14 Casli April 15,1945 20.00 
15 It April 16,1945 20.00 
16 The Brown Palace Hotel April 1611945 20.00 
17, Cash April 17,1945 20.00 
18 n April 18,194.5 20.00 
19 • April 19,194.5 · 20.00 
20 It April 19,1945 24.42 

It was stipulated between the prosecution, the defense and the ·accused 
that if :Mrs. Virgilee Parton were present she would testify that she was 
a cashier at the Antlers Hotel, Colorado Springs, Colorado, and that she 
cashed two checks for accused, one for $20 and the other for $35 (Pros. 
Exs. 4, 11 and 12). James J. Mccaffery would testify that he is an 
assistant cashier of the First National Bank of Colorado Springs,Colorado 
and that the bank cashed accused's check for $40 (Pros. lats, 6, 13). 

F. s. :3ingenheimer would testify that he is an assistant manager 
of The Brown Palace Hotel, Denver, Colorado, and he cashed for accused 
five checks of $20 each (Pros. Exs. 7, 14, 15, 16, 17, 18) and received 
in payment of rental of room amounting to $24.42 another check (Pros. Eic. 
7 and 20). Joseph Paul would testify that he was an assistant manao-er 
of The Brown Palace Hotel, Denver, Colorado, and he cashed a check for 
accused on 20 April 1945 for $20 (Pros. Exs. 8,19).· 

W. L. Bailey would testify that he is an assistant cashier of the 
National Bank of Fort Sam Housten, San Antonio, Texas, and that in that 
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capacity he has access to, all the records and accounts ,o£ customers; that 
he has examined the checking accounts of that bank under the name ot · 
William R. Rennie and examined every check listed in Specifications l to 
10, inclusive, of Charge II (Fros. Ex~. ll to 20) and the dates on the 
face of the clJ.ecks and on tha reverse of each and that according to 
the bank's records there were not sufficient funds in the account o£ ac~ 
cusecl on the dates on which the checks were dra11I1 and on the dates on 
which the checks were received by the bank for payment. . · 

4. 'ihe accused after his rights as a witness were explained to him 
took the stand in his own behalf. . He testified that he had been in 
the Army for abrut three years and received his commission en 2.3 March 
1944. He was sent to Roswell, New Mexico for first pilot training on · 
B-17 am while there he got friendly with a divorcee. When he grad­
uated from the course he was ordered to Lincoln, ,Nebraska, ·and borrowed 
$100 to take 10 days leave en rout.a. Immediately 'upon his arrival at 
his new post he received a letter from the girl with whan he had been 
keeping company, stating that she 'YiaS going to have a baby. He sent 
her about; $SO. The girl tried to have an abortion which was unsuecessi'ul 
and accused ·sent .her another $100 or $150 for hospitalization (R. 31). . . 
'When he was transferred to Clovis, New Mexico, accused had to support 
this girl 'Who was sick and could not work and he still aired a balance 
to the investment company or $60.00. He· played poker and at times issued 
checks without. sufficient funds. Before entering the Anrr:, he never had 
written a check as he did not have enough money to open a checking 
account. The first checking account that he opened was with the Roswell 
National Bank 1Vhen he started playing poker. Accused had an interest 
in a cab tor hire in California from which he received for two months 
$1.$0 a month as his share of the profits. However, he received news 
later that the cab had been demolished and all profits lost. Accused 
had at that time $.300 more c£ debts and about; $150 or out.standing bad 
checks. He tried unsuccessfully to borrow money- in Roswell and Clovis 
and then he went to Amarillo, Texas, where he thought he could get a 
_loan. It was Columbus Day and the banks were closed and he stayed 
the next day although he knew that he wrul.d be AWOL (R. 32). Next day 
he failed to get the loan ~d got drunk and stayed away from his or­
ganization for eleven clays and issued additional bad checks. ·He was 
tried by a court-m.rtial for this absence and for issuing checks with­
out sufficient funds. Accused received his pay check for $150 and got 
in a poker game winning about iJSO and so he was able to pay all the 
bad checks with which he was charged. He stated that he had other debts 
amounti~ to $JOO unknown at the t:lme to hi:s commanding officer. He 
gambled a lot to try to catch up but he only got more deeply in debt. 
In Dec.ember he found out that he could borrow $450 from the National Bank 
·or Fort Sam Houston and he did ..so.. As he owed about $600, this sum was 
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not sui'ficient to liquidate his indebeedness. Complaints began to came 
in to his canmanding officer (R. 33)• He took up gambling again. After 
his three months of restriction w;ere up, he went to town and threw a 
little spree and spent more money. At the same time the girl had the 
baby and it cost him about $1.50 to $200. He wired home to get all the 
cash he could and he received $400. At that time he was confined to 
his barracks for a week am when the $400 a?Tived he could not get off 
the post to pay any of his debts. The commanding officer heard about 

· his new debts and decided to place him before the flying evaluation 
board. Accused was then transferred to Peterson Field. He start.ad 
drinldng on the train and when he arrived at Colorado Springs he checked 
in at the Antlers Hotel (R. 34). The next morning he reported to the 
Second Air Force and then returned downtown and kept on drinking for 
about two more days until he was arrested by Major Oldaker. Major 
Oldaker took him .to the field end told him he was restricted. He knew 
that he was in trouble and so he took off for Denver and stayed drunk 
for about 30 days. He did not know what he was going to do. He con­
sidered committing suicide. He was_picked µp by the military police 
at Club Morocco and sent to jail.. He stated that he liked the Army and 

· flying and that he wanted to. make restitution (R. 35). On cross-examina­
tion he stated he owed about $1800 and that the majority of his debts 
were contracted· in the one or two months prior to the trial (R. ,36). 

5. The evidence conclusively establishes the guilt of accused of 
all Charges am Speci!'ication.s and supplements the accused'e plea or 
guilty. The accused's testimocy substantiates his cOlllmission of guilt 
of the offenses charged. An analysis oi' accused's testimoey discloses 
he was afforded an opportunity by his superior to amend his ways. His 
own excesses, immoderate drinking, gambling and personal habits are 
solely to blame for his predicament. The psychiatric examination 
classifies accused as a "self-centered and conceited individual• ·who 
recognizes right from wrong but. lacks the character to act upon the dis­
tinction. He lacks any sense of moral obligation. 

6. The records of the War Department disclose that he was born in 
Ogden, Utah, on 13 September 1918, and resides at Fairfax, California. 
He reached the tenth grade in school but did not graduate. He has . 
worked as clerk in a candy store and restaurant and he has never been 
mp.rried. He enlisted in the Anny on 2.5 March 1941 and was honorably dis­
charged on 23 May 1944 to accept an appointment as a second lieutenant 
in the Army 0£ the United States (A.C.). 

7 • The court was legally constituted and had jurisdiction oi' the 
J person am offenses. No errors injuriously affecting the substantial · 
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rights or accused were committed during the trial. In the opinion of 
the Boo.rd or Review the record or trial is legally sufficient to sup­
port the findings arxi the sentence, as modified and approved by the 
reviewing authority., arxi to warrant coni'innation thereof. Dismissal is 
authorized upon conviction of a violation of Article of Yfar 61 imd 
Article of War 96. 

Judge Advocate 
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SPJGV-CK 28222) 	 lat Im 

liq J.SF, JAOO, Wubington 2S, D.c. JUL 161945 

Toa The Sec.ret.B1T or War 

1. pursuant to ExecutiTe Order No. 9SS6 dated 26 Mq 1945, there 
are t'ranall.itted herewith for 7aur action tm record o! trial and t.h• 
opinion ot the Board ot Rnin in the cue of Second Lieutenant lfU J1am 
R. Rennie (0-778S6S), ilr Corps. 	 · 

2. Upon trial by' general court-u.rtial this o!!icer pleaded guilt7 
to am wu f011nd guilty o! absence ld.thout leave for a total .Period ot 
33 dayll, in nolaticn of Article of war 61, of breaking restriction and 
of i11uing and cashing ten chew for a total of $239.42 without suffi­
cient !'unda 1n the bank, 1n nolation of Article of War 96. BridenM 
of a preTious conviction. bJ' coart11.rtial for aWJ.ar o!fenaes waa intro­
duced. He •• amtenced to be d11Jlliaaed 1;he sernce, to f orteit all P81' 
. and allowances 	due or to beco• due, and to be confined at hard labar 
for four yeara. The N'fin1ng authority approved the Nntence but re­
duced the period at confinaient. to one 19&r and forwarded the record ot 
trial for ·aotion un:1er Article of War 48. · · 

3. .1 8UJIIW"1' of the nidence 11&1' be foand in the aooaapa!l11ng opin­
ion of the Board al Renew. I cmcur 1n the opinion of the Board ot Re­
Tiew that the reoord of tr:l.al 1a leg&J.l1' ntficient to 1upport the find­
ings and sentence •• appro'ftd b7 the reTinillg authority and to warrant 
confirmation ot the sentence. 

Accused •• abaent without leave fraa 6 April to 9 J.pril. He wu 
arrested at the Antlera Hot.el, Colorado Springs, Colorado, and restricted 
to hie barracke area. He broke restriction and again went AWOL for a 
period of 30 days. During this period accused iaeued and cash6d ten 
checks without having sufficient funds in the bank:. Thie officer baa 
one prnious conTiction by general coart.--.rt.ial for bei.Dg abaent without 
leave for elenn days and for mak1ng am cashing nine checks without 
suftic:1.ent funda adjudged NOTillSber 1944 for 1fhich he was eeo.tmced to 
for!ei ture of pq, suspended pranotion, a reprbland and restriction. 
Froa the record it appeara that every poHible chance was gi.Ten thia 
atfi~er to mend hie waya. His cmnplete 1nd1..ff'erence to dut7 and to lli.a 
Jll0t'al. and financial obJ.i«ationa indicate a f'undallent.al lack of chan.cter 
and :renders undesirable hie ccntinuance 1n the service u an officer. 
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I recamnend that the 1antence aa approved b7 the reTi.nillg author­
it7 be con.tinted bl& that the forf'eituru be reaitted, that the eentence 
u thus 11odit'ied be ordered a:ecuted, and that a United States m..1­
plinar;y Barrack• be designated as the place of cont'in-.ent. 

4. Incloeed ii a fora ot action designed to carr;r into execution 
the !cregoil:lg reco11111ndat.ion, ehould it aaet with ;your a:wronl• 

_,­

J.llRQl C. CRAMF.R 
Major Gmeral 

2 "Incl.a The Judge J.dYocate General 
l Record of Trial 
2 Fom of .Acticn 

( Sentence as approved ey- rmmng authorit7 con!iriaed, but torteitures 
· -- ·remitted. GCMO m, 25. Ju17 1945). 





WAR DEPARI'MENT (353) 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

·I' 	Jut 1945 
SPJGV-CM 282292 

UNITED STATES ) AFRICA-MIDDLE EAST THEATER 

v. 
) 
) Trial by a·.c.M. ,. convened at 
) Cairo, Egypt, 29-31 May and l 

Private FRANK AMODIO ) June 1945. Ampdio, Davis, 
(32320704), Sergeant -HARRY 
DA.VIS (33189167), Co11>oral 
WIIFOm> W. GUY (36056562), 

) 
) 
) 

-Guy (Acquitted).. Dombol and 
Scattonel Dishonorable dis­
charge and confinement for 

Private First Class MICHAEL ) three and one-half (3½) years. 
J. DOMBOL (32197771) and 
Private JOHN J. SCATTONE 

) 
) 

As to McKaYt Dishonorable 
discharge ai:xi confinement for 

! 

(1304.5.545), all of 571st Air 
Service Squadron, 1264-1 . 
Operat~ Location, North 

) 
) 
) 

three (3) years. As to eacha 
Eastern Branch, Disciplinary 
Barracks. 

: African Di.vision, Air Trans­ ) 
port Conmand and Sergeant ) 
K&NNETH L. ·MCKAY (39014413), )> 
95th Depot Repair Squadron, ) 
l264-l Operating Location,· ) 
North African Division, Air ) 

···· · Transport Command. . ) 

( 

HOLDING by the BOARD CF REVUW 
'·, SEMAN, MICELI and BEA.RISLEY, Judge Advocates • ___,___________. ~. . 

l. 'I'he record oi"trial in the case of the soldiers named above hu 
. been exmained by the Board Qr Review, as tp Dombol,_ Scattone and McKay. 

···-.\,..-· . 
2•. '.l.'he accused .were tr.Led upon the f ollorlng Charges and Specifica­

tions• ,' · 

CHARGE Ia Violation of the 94th Article of War. . 	 .,~· 

Specii'ioationl In that'Prlvate Frank Amodio~ 571~ Air Service 
. · 	 Squadrcn, 1264-1 Operating Location, North African Division, 

Air Transport Camnand,J Sergeant Harry Davis, Headquarters De­
tachment, Middle Eaet Service Canmand, Camp Russell B. 
Huckstep, Egypt; Private First Class .lli.ichael J. Danbol, S7lst 
Air Service Squadron, 1264-1 Operating Location, North African 
Division, Air Transport Command; Co11>oral Wilford W, Guy, 
571st Air Service Squadron, 1264-1 Operating Location, North 
African Division, Air Transport Command; Private John J. · 
Scattone, 571st Air Service Squadron, 1264-1 Operating Location, 
North African Divisioo, Air Transport Cam!land; and Sergeant 
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Kenneth L. McKay, 95th Depot Repair Squadron, 1264-1 Operating 
Location, North African Division, Air Transport Command, did 
on er aboit 7 October 1944 acting jointly and in pursuapce of 
a commcn intent, knowing'.!,.y and willi'ully misappropriate one 
Ford one and one-half (lt) ton truck automobile of the value 
of about one thousand dollars ($1,000), property of the · 
United States i'urnished and intended for the military service 
thereof'. · 

CHARGE lla Violation of the 96th ~icJs of Vfar. 
..\. 

Specification 11 In that Private Frank Amodio, -57lst Air Service 
Squadron, 1264-1 Operating Locat_ion, North A.t'rican Division, .. 
Air Transport Command; Sergeant Harry Davis, Headquarters ·De- .. 
tachment, Mia:ll.e East Service Comnand, Camp Russell B. . . ..... 
Huckstep, Egypt; Private First Class VichaelJ. Dombol, 571st .· 
Air Service Squadrai, 1264-1 ~erating Location, North .Uri-. · ;<: . :· 
can Division; 'Air Transport Camnand; Corporal Wilford w. °'11',. ,···:., ·; 
571st Air Service Squadr-on, 1264-1 Operating Location, Mortlt. ·. : 
African Division, Air Transport Command; Private John· J.. >< · 

Scatt one; 571st Air Service Squadron, 1264-1 Operating Loca- ··· 
tion, North African Division, Air Transport Command; and . 
Sergeant Kenneth L~ McKay, 95th Depot. Repair Squadron,· 1264-1 

· 	Operating Location, North A!rican Divisicn, Air Transport . 
Camnand, acti~ jointly and in pursuance of a canmon intent, 
did, at or near Ismailia, F.gypt, an or about 5 October 1944 
conspire, wrongfully and unlaw.f'ul.Jy, to deal and traffic in 
a narcotic drug canmonly- known as hashish. 

· Speci:fication 2 t In that Private Frank Amodio, 571st .Air Service 
Squadron, 1264-1 Operating Location, North African Division, 
Air Transport Command; Sergeant; Harry Davis, Headquarters De­
tachment;, Middle East Service Command, Camp Russell B.. · 
Huckstep, Egypt; Private First Class Michael J. Dombol, 571st 
Air Service Squadrm, 1264-1 Opera t~ -Location, North African 
Division, Air Transport Command; Corporal Wilford W. Guy,. 
571st Air Service Squadron, 1264-1 Operat~ Location, North 
African Division, Air Transport Command; Private John J. 
Scattone, 571st Air Service Squadron, 1264-1 Operating Loca­
tion, North.African Di.vision, Air Transport Command; and 
Sergeant-Kenneth L. McKay, 95th Depot Repair Squadron, 1264-1 
Operat~ Location, North African Division, Air Transport Com­
mand, acti~ jo:intly and in pursuance or a common intent did,· 
at Cairo, Egypt, on or about 5 December 1944 vongful.Jy and un­
lawfully dealand traffic in a narcotic ·drug oommonl1' known as 
hashish. · 	 · 
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CHARGE IIIa 	 Violation of the 9,3rd Article ot War. 

(Finding ot Not Quilty) •
. 

Specificationa (Finding of Not Guilty)~ 

. The.accused Dom.bol, Scattone am ycKay pleaded not guilty to all the Charges" 
and Specifications. The accused Dombol and Scattone were found guilty with·· 
exceptions of the Specitication of Charge I and Charge I,. and guilty with 
exceptions of Specification l, Charge II and Charge II. The accused 
McKay was found guilty with exceptions of Specitications l and 2, Charge 
II and Charge II. No evidence of previous convictions was intrbduced. 
The accused Danbol and Scattone were sentenced to dishonorable discharge,· 
total for!'eitures and confinement at hard labor for .3½ years. The ac- . 
cused McKay was sentenced.to dishonorable discharge, total forfeitures 
and confinement at hard labor !'or .3 years. The reviewing authority ap­
proved the sentences and designated the ·Eastern Branch, United States 
Disciplinary Barracks, oreenhaven, New York, as the place of confine- . 
menli. The record of trial was forwarded for action under Article ot War·-.·
so½. 	 · 

·1'·· : .. •· . 
. j ·.. ..3. Evidence. 

·. , .... 
· · · Only that ·evidence pertinent;: to the issues herein discussed is sum.:·''.··<:·.··_. 
marized. - · · · · , · 

. 	 ·.··•·· 
' 	 ' 

· Private Charles,- a general prisoner, testified that on 5 ·October 1944. : . · 
he approached the. accused Scattcne and Danbol asking them to drive him to 
Palestine. He told them he wculd make i~ worth· their 'While (R• 16, 17, 46), 
and that _he would explain on the way wny he wanted them to do this Ca.21). · .· 
He explained to the court; that he meant he would pq them for. driving him .. 
up and back (R• 46). Actually, he never. did pay them aeything {R. 46). 

· The reason he wanted them to drive him was because he couldn't drive h~ 
· self (R•. 47). The next morning Scattone and Danbol were with Charles when 


he went to the motor 1>901 to pick up the truck (R. 17). They started 

·about. 6t30 a.m. (R. 31)., ·in. a Government truck, to Gaza in Palestine 

(R• l4) ·frcm Deversoir, Scattone and Dombe-1 taking turns dri~ (R. 15, 

.32, 68). Charles ·found old trip tickets in the cab but made out a new 

trip ticket,· for 'Which he had no· authoricy-, · on which appeared his own 


· name., as well as that. of Scattone and Danbol. -Cn this they traveled {R.48). 

There was a:n empty (R• 113) Alliscn engine box on the truck ,men they 


. started•. This box was placed on the truck by Charles, Scattone and . 

· Dombol (R. 112). The trip was not made for military purposes but for 


Charles orrn personal benefit (R. 21). At Ismailia an Egyptian otherwise 

, unidentified, was picked up .b;y this trio (R. 115) · and ccmcealed -in the 

. · box (R• .35). The ·arrangements to pick up this Egyptian were made by 
···- Charles alone (a. 116). · This Egyp~ian apparent~y made the whole trip to 
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Gaza"and ba~k (R. 40). He was-·to be the person buying and ~ for 

· hashish for llhich the trip was v.ndertaken by Charles (R. 121). The 

. truck was checked out of the post at Deversoir by an MP (R. 51) 'Who 

noticed Charles, Scattone and Dombol sitti~ in the cab. Along the 

• 	road, four miles out ··of Ismailia, a vehicle was checked by a Bri~ish 
MP.· The car or truck was on the road headed toward Palestine (R. · 54) 
and was identified as a J-ton Ford occupi'id by three USA OR's (VSA"'enlisted 
men) (n. 55). 'lbe trip ticket or movenent order listed Private Charles 

' 	 as driv~ (R. 57). b'urther along at another checkpost, ·at .lbu Aweigila 

another, British Mp checking vehicles checked an .American vehicle at 


. about i025 hours on 7 October 1944 going towards Palestine. From his 
records this witness testified that the vehicle waa a .3-ton Ford number 
USAT.31453 and the driver was Sergeant Scattone; that Sergeant Charles 
was in charge and that the truck also carried me "other rank• (R. 60). 

· This 'Witness .. also testified tlaat Britis.'1 MPs list a truck as "3 ton• 1! 
- it 1.s.· more or less over one ,tm (R. 60). At this same post of Abu · 

Aweigilla, another British MP -at l a.m. on the morning or 8 October . 
· checked the same truck· proceeding towards Egypt on the return journey-· 

~·. {R. 63). The vehicle was again checked at 0410 on that date at a fer17 
-- point, pontoon bridge checkpost (Suez Canal) (R. 68). , · · . . 

, · . When. the truck in llhich Charles, Scatt~ne and Danbol were riding . 
. arrived at Gaza (R.·_35) on its outward journey'., Charles left Scattone · 


· and Danbol in (he. truck 11h1.ch had been parked and· •went someplace else. 

· - for an hour" . (R. _)S) •- When he returned, he told them "the setup, what 


it :-was" (R•. 371 ',36., llS) to -get some hashish (R. 39) and that it" was to 
- be--.taken back to Isms,:, l::la (a -place in EaPt; near the.Suez Canal and . on 
· the road from Gaza to Cairo and Deversoir). · The accused Scattone and 

Danbol did not like the idea-. 'Ibey were scared or peeved. They said they · 
··.wanted DO part of taking hashish back (R. ll5). Charles did tell the . 

:' accused llcICq ,mat the;r !tad gone !or that. day; but none of the other ac­
. · cused {R. 40). He discussed no other plans with McKay- or any of the 

·- ·_. other accused (R._ 40). · The TalJle or the truck taken ,ras stipulated at 

:: tliOOO (R• 69). .. _ · . . · . · · . · . · . 


·· · Before: Christmas, in Decsnber of 1944 Chari.es testified he 11as at 
.:_· the Edan Cabaret in Cairo several times· and that he had been there with 

the accused ·ycKay- (R. 27, 29). Charles knew the :manager of the Cabaret 
{R.29) ,': He did net· see McKay carrying _aeything1 or "with• anything dur­
ing that night _(R~29). · He did-not see McKay talk to the manager {R.JO). · 
He talked to the manager hilllsel.f ·many times (R. 30). on this :earticular 
night Charles asked the manager to buy. some hashish (R. 301 41). At ­
that time he did not have the hashish with him· (R. 46) •. M~ was nowhere 
near, when this conversation took place, although he· was in another room 

,. 	 . .. . - . .~ 
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. . . 

ir{the caf'e (R. ,301 42.) •. Ncne o.f·the other accused were present at that 
time {R• .30). Charles had no package ·with him. that night (R. 42) nor 
saw one (R. 43) •· ·Charles offered to sell hashish to the manager o.f the 
Eden Cafe three times in a period or tour or -!'ive days· (R. 44). , On one 
or these trips McKay was pres9nt in the ca.re when Charles spoke to the 
manager but not in tl!e same room when he (Charles) spoke about the . . 
hashish (R. 44) and couldn't possibly hear the discussion. Further, ac­
cused McKay never discussed the natter o.f hashish with the manager of · 
the Eden Cabaret CR. 4$). Accused McKay made a written statement to · 
Captain .Ba?Tett in cai.nection with a matter not herein charged in the 
nature or•an admission against interest" (R. 70-76) which was admitted 

·. in evidence (R. 11; Ex. P-S). I_n this statelll8nli McKay involves Scattone, 
· Charles and Dombol in the transporting. of hashish from Gaza to Ismailia. 

He also states that Davis (one o.f the accused) was·involved with Gey- .. 
and Charles in a holdup of an-Egyptian. He rela·tes further that he· : . 

·. and Gey- (an accused) got a three da7 pass for Palestine where Gey- bought 
2t Okars at. "dope"; that he and Charles- tried -to sell it in Cairo but .· .. 

. . were unsuccess.t'ul. ·This ·1noident is not included in the· ¢tenses herein 
: . chaTged.· He also )"elates other.. cr:1l!ies llh.ich have no relation to the '. 

offenses here charged. Ueutenant Colonel Sewell, Deputy ~eon,· JJlrtr, _ 
-'--testified that hashieh, also known as Cannabis indica, (R. 84) is a 
. · narcotic ·drug (R.8)) and that as far as the 11'1tness knew it wu on the · 
· list at drugs 1n an amendment to the Harrison Narcotics Act (R. ·86) • 

.:..· -~· •. i • . ' • • . • . .. . : .• . ., : • . ' -~ •••• '. ·,. • ' . : ' • ·' , ... ... ~. ••• • • ' 

_· Mo~d. Said; manager 0£, the _&:ten Cabaret in Cairo (R. 92 )~testitied ·: 
that he sn"Prlvat• Charles in the Cabaret the first week in December · · · · 

, lR. 92)}with~Serg~ McKay·aIJ4 .four ·sergeants (R. 93). ·At that t:!Jlle . . 
- Private ,,Charles spoke· abcw:t the hashish, but not in the presence ot Mc!.ay. 
·. and McKay was not in the convarsation '(R~ 93) • ·. ·. . : · '. · .. i : · · , ·: · · · 

.. ~. , ·. .. ·... : . ':. •' '.......·...,.... . .. ·..-··.;•'.. . . : .. ,' ·_..... · _, .. ~<: -~:~~ ••
7 

: · · ' No one was with Charles when the problem of bu;ying it was first ­
'.. discuss~. with the Egyptian (R~ 123) •. This was a month before Docember
·191*.- . . . 

. · . There is other evidence 1n the case, completely iITelevant and im­
material to the offenses for which accused wre found guilty. '... · · 


·: 4•. The mdence is abundant to :prove that the accused Scattone· and 
Dombol are guilty o.f a misappropriation or a Government truck as ·charged. 
Their taking of the truck and the trip they made with it was .f'ullJr de- . ' · 

· scribed by ·the witness, Charles., Various MPs at, various posts cheeked the .· 
vehicle, with these_ accused in it, durinfthe_journey. ·. · : - · · .. ·· · 

: · · In support ~i' Specification .1, ·Charge II, 1n which bb~l 'and · 
Scattone and McKay were found guilty of conspiring to dealaod·traf!ic in 

'..; ;. .· 

S· 
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hashish, there is not the slightest evidence. Printe Charles, on 
whom the prosecution ·relied chiefly to prove this accusation, testified 
that Dombol am Scattone never even lmew why they-~embarked on the trip 
to Palestine until the truck in which they all were riding arrived at 
Gaza. He told them, when the;y started, that he would tell them the 
reason for· the trip when they got there. It is true they knew the 
taking or the truck wu wrong. But this is only evidence of a con­
spiracy to misappropriate, not a conspiracy to deal in hashish. 

'When told b7 Charles at Gaza the reason for the trip they- 11became 

peeved am sore." They drove back to Deversoir without a single Offrt 

act Cll their part to form a conspiracy or without in arq -,,q joining 

a conspiracy, if' one was already' formed. While ~t is true that the 

actors 1n a conspiracy each act for all (CM CBI l.14, Ranziger), an unlaw­

ful agreement must b,e proven, am the accused must be proven to have been 

parties thereto bef'ore 8IJY' accused can be held responsible tor the acts 

and declarations of others. 1be prosecution's case failed both as to 

proving these three accused part of a conspiracy to traffic 1n hashish, 

or even that a conspiracy existed. 7he fact that an F.gypt;!an was being 

smuggled out of and back into Egypt, does not prove a conapiracy to 

traffic in hashish. Accuaed Dombol and Scattone did not know acything 

about trafficking in the drug \111t.il they an-ived in Palestine. For all 

they knn when they embarked on the trip., taking the Egyptian along was 


.for the purpose of smuggling him rut of the country- only. This, however, 
is not the conspiracy with which Dombol and Scattone were charged. 'lhe 
statement of McKay implicating these two accused is not evidence as to 
them, since it was not made in f'urtherance or any conspiracy, and after 
the overt acts had taken place. It was can~tent solely to prove admis­
sions against interest of McKay only (R. 77 ). Taking the evidence ·against 
Scattone and Dombol altogether we !ind nothing that proves theT were 
part of a conspiracy to deal in hashish as charged. This is not a question 
of reasaiable doubt, or weight of the eTidance; but a case of complete 
inBUff'iciency of ~ eTidence: on the point whateTer. 

A8 to :McKay, except tor his cCllf'essicn or •admission against interest• 
as it waa called, he ·was neither proven to be along on the trip to 
Palestine., nor connected with the alleged conspiracy in arr:, manner ,mat­
ever. It is true that M~ knew what the trip was about, for Charles 
told him. But the record ii ban-en of' acy evidence to show what he said 
or did, if acythillg, as to result thereat. McKay was in the cabaret ,men 
Charles tried to make a deal to aell hashish. Yet Charles testif'ied, as 
did the manager at the cabaret to whom the propositim was made., that 
McKay was not part o:f the conversation, or even nearl:>y when it took place. 
Mere presence when a conspiracy is f'ol'llled, or mere knowledge of a con­
spiraq, does not make the person present or knowing, a conspirator. There 
must be sane evidence connecting hill With the conspiracy (mtarton Crhdnal 
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Law, Vol. I, p. 327; Simon v. State, 149 .Ark 609; Gower T. State, 166 Ga. 
,Soo). If the connection has been suf:t'iciently shoiiitiiat an accused is 
part of an existing conspiracy the doctrine ma7 be applied that eac::h 
part7 is an agent of the others and an act done or declaration made, so 
long as it was in 1\Jrtherance of the connon design, is an act o! all · 
(u.s. v. Gooding, 6 Law Ed. 693). There ia, howner, no such ffidence 

:inih1s case. · 


'l'he only evidence in the record as to llcKq, aside from the fact 
that he knew o! the trip to Palestine, is h1is stataent; llhich was ad­
mitted in evidence. Whether it is a confession or an admission againat 
interest, the statemenl; is the onlJ' ccmpetent evidence connecting ac­
cused. with the conspiracy. The mere fact that he knew of the ccn- . 
spiraey is no proof of the corpus delicti. An unsupported ·confession is 
1.nsutticient upon llhich to base a finding of gullt7. It is uni.Ters&l:cy' 
held ·that a crime cannot be proven b7 an mrajudicial contesaion stmd­
1ng alone, but au.st be proven 1ndependentl.7 ot it.. (Jinkemulder Te u.s., 
64 F (2d) S.3SJ 290 U.S. 666). There must be independent proof ot thec,e delicti ot the cr:i.m (Flower T. U.S., 116 F. 241). While such · 
e ence mq be circumstantial (vol. l,p.1071, Wharton's Criainal Evi­
dence) in this case there is no evidence whatenr connecting llcKq 11111 
the crime eharged. His JLere kno'lil.edge or the conapiraq 1a ineu!tioin 
to conneot him with it. 

S• McKq alone was tourid guilt7 (Spec. 2, Cbar,;e II) ot dealing 
in huhish. (as distinguished tl"OI\ the ccm.apir&CJ' to deal therein).· 
What has been u.id 1n paragraph 4 hereot (as to Specitication l, 
Charge II) Blight well be eaid of tbie Specification. There 1a no direct 
eTi.deace, aside from the accused xcKq•e confeesion, to show that he 
actual~ did deal or traffic 1n haehieh. The circoutancea establlahed 
by- en.dance aliunde hie statement are inconcluein, and insufficient. 
to pro.-. beyond a reasonable dou~ either that the otteruse wu can­
llitted or that llcKay 1a guilty. 

In this statement., admitted over h1a objection, accused McXq 
stated that he was guilt7 of other oftenaes, tor which he was not m 
trial. The ettect or these admissions o! guilt of serious ottenaes 
could not have been othendse than prejudicial. Thoee portiona ot the 
confession llhich related to offenses for which ~ was not cm trial 
at best. should have been deleted therefrom. before it •s receiTed 1n 
nidence, or at least should baTe been made the subject of an admoni­
ticm b7 the ln :memer. The admisdon ot this statement, 'Without 

. llJD1t:1.ng it to the offenses charged,· either 'b7 striking out the irre­
levant portions, or by a cautionaiy admcm.tion b7 the lo llfJllber, 1n 
itself' conatituted prejudicial error as to :McKq (CU: 2S7634, 3 Bull JAG 
417J C1L 211829, Dig Ope JAG 1912~0, sec. 39S(21)). Considering the 
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record as a llhole, ~ .... to· us that thia nnd1DI .of plltJ' u:r ban 
bee :1.ntlv.enced t!ur•b7• . • 

, 6. For the naacna ~ Ht .tortll • ftnd the reoord ot tr1al 
lepl.17 nttid.ent to auppon the fiudinga ot pilty ot Chara• I and 
it• SpecUication u to Dcllbol am SC&ttoueJ ltpllT inntticient; to. 
nppart the· !indinp ·ot pP.t7 ot Spee1tica~on l, Charp- II u \o 
])cabal, scattom am llclq; leeall1' 1nntf1cient to nppozt the .tind­
ilga ot &m.1• u to Specitication 2, Qaarp II.u to JlcKq and l.epJ17 
innfticien\ .to aupport the tindiDga ot pllt7· ot Cbarc• II u to 
w; S.CRtclle and Kera,,.. The'· record· ot tr1&1. 18 legally n!ticiem 

. to aappc:in '\he Nntence u to Scat.ten• am Daabol. and leplJ7 iuutti- · 
< aS.m to:_nppozt the Hntence u to lleb1'• · · 
., '• . . .... ' 
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SPJGV-cM 282292 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. : JUL \945 
TO 1 · The Secretary or War 

1. In the case of Private First. Class llichael J. D0mbol (32197771), 
and Pr:i.Tate John J. Scattona (13045545), both of 571st Air Service 
Squadron, 1264-l Operating Location, North Arrican Division, Air Trans­
port Comancl.1 and Sergeant Kenneth L. JlcKa;y (390J.44J.3), 9Sth Depot Re­
pair Squadron, 1264-l Operating Location, North Uric::an Division, Air 
Transport Command, I concur in the .foregoing holding ot t.he Board· or Re• 
view and !or the reasons therein stated, recommend that the findings ot 
guilty of Specification l, Charge II as to lbmbol, Scattone and McKay-, 
the findings o.t guilt7 of Speci1'ication 2, Charge II as to McKay, the 
findings ot guilty of Charge II as to Dombol, Scattone and 11cKa7, and the 
sentence as to Kcl{q, be diBapprove~ and that the period of confinement 
be reduced to me 7ear _in the cases of Dombol and Scattone. 

2. 1':his caae is submitted .tor the act.ion of the Secretary of War 
1n order to avoid the delq which would be i nvolwd in tranamitting the 
approved holding overseas for the act.ion of the reviewing authorit7. 

)• Incloaed is a .torm or act.ion designed to carr,r into effect the 
recanmendation hereinbefore made, should such action 11.eet with apprOTal.. 

·-v--r­ ~ .~ 0-----$)..... 
MIRON C. CRAMER 

2 Incls 
l Record of trial 

llajor General 
The Judge Ad.Tocate General 

2 Fer• o.t Action 

(Findings of s;>ecification 1, Charge n as to accUBed Dombel, Scattone and McKa7 
.1'indings of guilty' ot Specification 2!1 Charge Itas to JroKa7, the .findings o! ' 
guilty- o! Charge n:raa1)to Dombel, Soattone, ane1 'JlcR'a;r, and the sentence 
as to :U:c!q are disapproved. The sentenoe as to Dombel and Scattori 9, r are 
npproYed but confinement reduced to one year. GCMO 387\ 8 Aug 1945).· 
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:Uill DEPARTi\lf,;lIT 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
· · Vlashington, D. c. 

SPJG:i-Clvi 282335 · 
i O jLJL 1945 

Ul'rITBD STA'i'ES 	 ) FOURTH AIB FORCE 

) 


v. 	 ) Trial by G.C.r.:., convened at 
) Lemoore Arey Air Field, 

First Lieutenant T]l!OTHY ) . Lemoore, California, 5 and 6 
J. l..cCAH.THY (0-1035931); ) June 1945. Dismissal. 

Chemical Warfare Service. ) 


uPINION of the BOARD OF fil:V'mil 
TAPPY, GA.i,.BRELL and TREiT.C:THAIT, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and•Speoifi ­
cations: 

CHARGE I: Violation Qf the 	96th Article of War. 

Specification 1: In that First Lieutenant Timothy J. ?foCarthy, 
461st Army Air Forces Base Unit, did, at Lemoore Army Air 
Field, Lemoore, California, on or about 29 December 1944, 
vlith intent to defraud, wrongfully and unlawfully make and 
utter to Post Exchange, Lemoore Army Air Field, Lemoore, 
California, a certain check, dated 29 December 1944, drawn 
upon the Bank of America, national Trust and Savings 
Association, Day & ;;ight Branch of San Francisco, California, 
payable to the order of cash in the sum of Tuenty Dollars 
(:)20.00), and signed by Timothy J. r.,cCarthy, 01035931, · 
1st Lieut u. s. Army, and by means thereof, did fraudulently 
obtain from the Post Exchange, Lemoore Army Air Field, 
Lemoore, California, C20.00, lawful money of the United 
States, he the said First Lieutenant 1IcCarthy, then well 
knowing that he did not have and not intending that he 
should have. sufficient funds in the Bank of America, 
Day & iiight Branch, San Francisco, California, for the 
payment of said check. 
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Specification 2: Same allegations as Specification 1 except 
check in amount of $25. 

Specification 3: Same allegations as Specification 1 except 
check made and uttered on 13 January 1945 in amount of 
$25. 

Specification 4: Same allegations as Specification'i except 
check made and uttered on 18 January 1945 to Lemoore 
Army Air Field Officers' L~ss in amount of $15. 

Specification 5: Same allegations as Specification 1 except'· 
check made and uttered on 26 January 1945 to Lemoore , . 
Army Air· Field Officers 1 ' Mess in amount of $25• . 


Specification 6f Same all~gations as Specification l except 
check maoe and uttered on 28 January 1945 in amount of 
$25. . 

Specification 7: Same allegations as Specification 1 exc~pt 
check made and uttered on 24 February 1945 to Lemoore 
Army Air Field Officers' Mess. 

CHARGE II1 	 Violation of the 94th Article of War. 
(Finding of not guilty)~ 

Specification, (Find~ng of not guilty). 

Accused pleaded not guilty to all Charges and .Specifications and was 
found not guilty of Charge II and its·Specification and guilty of 
Charge I and of all Specifications thereunder except the words "with 

· intent to defraud." There was introduced evidence of one previous 

conviction for wrongfully cashing three checks aggregating $80 in 


· amount without maintaining ·a sufficient bank ·balance to pay them, 

. in violation c£ Article of War 96, for which accused was sentenced 


to forfeit $50 of his pay per month for six months. In the present . 
case accused was sentenced to dismissal. The reviewing authority ap­
proved the sentence and forwarded the record or trial for action under 
Article of War 48. •· 

3. 'The prosecution introduced ~vidence .to show that on the 
following dates accused made and uttered seven checks, all more fully 
described as. follows, viz (R. 12~15, 17-20; Pros. Exs. 1 1 2) 1 

· · ,.· Consider-· · 
Date of ation 

Spec. Check Amount· Uttered to· Given · Drawee Bank 

1 29 Dec 44 $20 Lemoore AAF Cash Bank of America 
·Post Exchange Day & Night Branch 

San Francisco, Calif 
2 
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2 29 Dec 44 .$25 Lemoore All' Cash Bank of America 
.... . Post Exchange 	 Day & Night Branch 

San Fran:cisco, Calif 

3 13 Jan 45 $25 Lemoore W' Cash Bank of America · 
Post Exchange Day & Night Branch 

San Francisco, Calif 

4 18 Jan·45 $15 Lemoore A1F Cash Bank of America 
Officers 1 'Mess Day & Night Branch 

San Francisco, Calif.· 

·:. ~5 , 26 Jan 45 · $25 Lemoore W' Cash Bank of America 
· Officers I Mess · Day & Night Branch 

San Francisco, Calif 

~ 
6 28;Jari4$ $25 Lemoore .A.AF · Cash Bank of America 

Post Exchange Day & Night Branch 
. . , San Francisco, Calif 

.,,7 24 Feb 45 $20 Lemoore W' ·Cash. Bank of America 
Oi'ficers' Mess Day & Night Branch 

San Francisco, Calif' 

Each of~these checks was fonarded to the drawee bank for payment through 
ordinary banking channels and w~s returned unpaid. Accused was notified 
or the return or these checks and thereafter he redeemed all oi' them 
{R. 12-15, 18, 19, 21, 22). 

The balanc.e in accused's account in the drf;lwee bank did not 

exceed $5.77 from 2.3 December 1944 until 5 January 1945 when a deposit 

brought it to $133.57. On 4 January 1945 when two checks, one for $20 

and one for $25 (Specs. l, 2), were presented for·payment, they were 

dishonored because of insufficient funds. Although accused's balance 

on 13 January 1945.was $29.07, it was reduced by withdrawals to ~9.07 

by 16 January 1945 and when accused's check for $25 (Spec. 3) was 

presented for payment on 17 January 1945 it was dishonored because 

his balance was still but $9.07. On 18 January 1945 accused's balance 

was.$8.07 and when his check for $15 (Spec. 4) was presented for'pay- · 


· ment on 23 January 1945 his balance had fallen to$7.57,,consequently 
. this check was dishonored. From 26 January until the afternoon oi' 
· 2 February 1945, . the balance in his account· was $?:.07 and when accused' a 
check for $25 (Spec. 5) was presented for payment on 30 January 1945,. 
·it was also dishonored because of insufficient funds. Accused's check · 

,· for 025 (Spec. 6) was presented for payment on the morning of 2 February . 
1945 and was dishonored because his.balance was then but $7.07. Although 
a deposit of. $236.30 reached the ba~ o~ the afternoon of that same day 

3 
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(2 February 1945) dishonor of the check had already been accomplished and 
the check dispatched to the depositor. }'"'rom 20 February 1945 until the 
aftern.oon .VJf 

1
28 February 1945, accused had not,more than ;17.51 on 

deposit in his account and accordingly when his $20 check (Spec. 7) was 
. presented for payment on the morning of 28 February 1945 it was dis­
honored•.1Although a deposit of $20 was received on the afternoon or 
that same1 day (28 February 1945) accused I s check had already been 
dishonored and dispatched to the depositor (R. 22, 23; Pros. Exs. 3,
4, 5). . . · , 

On 22 March 1945, after having been advised of' his rights, 
accused made a statement to First Lieutenant John W. Rutherford in 
which he admitted drawing on the Bank of America, Day and Night Branch, 
six ·of the above-mentioned seven checks and redeeming them after they 
had been dishonored by the bank but he asserted that.the check for $20 
dated 24 February 1945,was mistakenly drawn on the Fresno Branch of' 
that bank and was returned unpaid by it (R. 24, 25; Pros. Ex. 7). This 
last assertion was not correct inasmuch as the prosecution's documentary 
evidence demonstrated that the check dated 24 February 1945 was drawn on 
the Day and Night Branch (Pros. Ex. 2). 

4. After his rights had been explained to him accused elected 

to give sworn testimony in his own behalf. He testified that he was 

31 years of age, married and·the father of' a three year old son with 

another child expected (R. 30). He had received no statement of his 

account from the bank b"t he believed when he issued these checks that. 

he had,suff'icient funds on deposit to pay each of' them (R. 31, 33-37). 


. '·,, 
5. At .the inception of the trial the defense entered a plea in 


bar Oll the grounds_ that accused had previously been punished for the 

offenses alleged under Article of' War 104. By communication dated 

6 April i945, _accused's commanding officer, Colonel Tro1 Keith, ad­

vised accused that he bad know~edge or several worthless checks 

negotiated b1 accused and that in order "to rectify" accused's conduct 

he was placing him on probation for (;JJ days. He further stated, how­

ever, ·that: 


"***In doing this, I do not condone or forgive 
ysur past conduct and the evidence which has been 
collected concerning your past.delinquencies will 
be retained f'or use against you in the event that 
you commit any further acts of' moral turpitude or 
financial irresponsibility during the probatione.ry•J 
period. 11 

.Accused was also directed 11 to refrain 1)-om gambling. in any manner or 

by any means for any stakes however small" and was ordered to acknowl­

edge by indorsement that he had read this communication. 
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In our opinion the court properly denied the plea in bar. 
The course of conduct the conununication directed accused to follow, 
including the probationai;-y period, was not a form of punishment · 
authorized under Article of War 104 nor did the·commanding officer. 
inform the accused it was intende.d as such punishment or offer the .. · · 
accused the opportunity to request trial by general court-martial.·. 
in lieu thereof (MJM, 1928, pars. 105-107). The whole tenor of the 
,communication i,ndicates clearly that· the commanding of.t'icer.. wis with­
holding punitive action in order to.· give accused an· opportunity to 
improve his conduct. The.probationary period and the:direction 
against gambling were solely to assist accused "to rectify11 his conduct. 
Such measures were intended not as a penalty but·as corrective measures 
·and consequently did not constitute a bar to the present trial (WM, . 

1928, par. 105). These measures were substantially similar to those 

set forth in CM 232968, i:cCormick, 19 B.R. 263, Vlhere among other · 

things accused's commanding officer limited him to one drink a day· 


~\ 	 and ·informed him that the evidence concerning his conduct would be·. .. ,~ 
officially presented if he ag~in misconducted himself'. Such measures ,~ 
were there held to be corrective only and no.t punitive under. Article ;~ 
o.t' Ylar 104. In view, of the foregoing it becomes unnecessary for us ::?. 
to consider whether accused I s o.t'fenses were such "minor offenses" as ' ~ 
mi~ht properly be punished under· Article o.t' War 104 (MCJJ, 1928, par. 105) ~/ 

The court .found accused guilty o.t'· each Specification ex­
cept the words "with intent to defraud. 11 Apparently the court in­
tended to exonerate accused of any fraudulent intent and to find him 
guilty only of the lesser included offense. of uttering· checks witpout 
maintaining a sufficient bank balance to lllY them. To have reported . 
its findings in correct form it should at least also have excepted 
the word 11fraudulently11 from each Specification (See CM 249006, Vergara, 
32 B.R. 5). Be that as it may, the intent of the court is sufficiently 
expressed in its findings (See CM 251451, I1;onaghan, 33 B.R. 243, 4 Bull. 
JAG 5) •. 

The nonfraudulent offense of issuing a check with6ut main­

taining a sufficient bank balance to pay it is established by proof 

(a) that the check was issued when accused knew or ought to have knoun 
that his bank balance was or was likely to be insufficient to pay it 
and (b) that when the check was presented for payment the balance in .. 
his account was in fact insufficient to pay it (CM 252Z7.3, ~, 34 
B.R. 25; CM 249232, Norre-n, 32 B.R. ·95). Proof' that the check was· 
issued as a result of an honest mistake made by·accused with respect 
to the su.t'ficiency ot his bank balance constitutes a defense but proof' 
that the check was carelessly and negligently issued.affords accused · 
no legal excuse for his act (CM 249232, Norren, 32 B.R. 95). Further­

· more, where there is no adequate evidence to show that the condition 

ot accused's account was occasioned by acts of persons other than him­


.eel!, 	accused is chargeable as a matter of law with knowledge of the 

status ot his bank ba;I.ance (CM 202601, Sperti, 6 B.R. 171; CM 253783, 

Fleming, 35 B.R. 97).' 
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The eyidence does not reveal that any person other than ac­

cused had" authority to draw on his account and, accordingly, being 

charged with knowledge or the condition of his account, accused knew. 

or should have known the alllount of his balance at the time he issued 


· each or these seven checks. Six of the checks (Specs. 1, 2, 4-7 incl.) 
were issued at times when accused's bank balance was insuf'ficient to 
pay them and all of them were dishonored for the. same reason. Two or 
these checks (Specs: 6, 7) were dishonored during the mornings or two 
different·days and during the afternoons of each or these days deposits 
were made in amounts sufficient to cover each check. Such £acts, how­
ever, would constitute a defense only if upon all the'evidence it is 
clear that'_,dishonor of these two checks resulted from an honest mistake 
rather than accused's negligence (Nerren case, supra). It does not 
appear from the evidence before us that at the time accused issued these 
two checks he intended promptly thereafter to replenish his account so 
that they would be honored and that he diligently took steps to ac­
complis~· that end. Rather, the evidence of accused's whole course of' 
conduct indicates that he was content to issue checks without ever 
having any accurate knowledge of the condition or his account and that 
his deposits were made in an equally casual fashion. Under such circum­

~stances the court was not compelled to believe that the receipt of 
·these two depos.its by the bank was the result of diligent efforts by 
accused to cover these two checks. Accordingly, we cannot say that 
upon all the evidence the defens~ has established that the issuance 
and dishonor of -.hese two checks was-the result of an honest mistake 
rather than accused's careless inattention to his banking transactions. 

The last check to be considered (Spec. 3) was for ~25 and 

was issued on lJ January 1945 when accused's balance was $29.07. It 

·was dishonored when presented for payment on 17 January 1945 because 
accused's account then contained but $9.07 to which figure it had been 
reduced by a withdrawal made on 16 January. The court was well justified 
in concluding that accused was responsible £or the withdrawal of $20 
which depleted his account. Similarly he knew or should have known or 
the insufficiency of his balance or $29.07 to pay checks totaling $40 
and, consequently, that at least one of these checks would not be 
honored. Such evidence is,sufficient to establish commission or the 
offense of which helwas found guilty (CM 258171, ~, 37 B.R. 327). 

In view or the foregoing, it is our opinion that the evidence 
is suf'ficient to sustain the findings of guilty or these seven Specifi ­
cations. · 

6. Accused is 31 years or age, married and the father of one 

child with another expected. War Department ~ecords show that ac­

cused attended Loyola and Wayne Universities £or a.total of four years 

but did not graduate. He worked as a department store salesman from 
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1937 to 1938, as a service engineer for a' telephone company from 1938 
to 1940 and as a salesman for a chemical company from 1940 to 1941.• He 
was inducted into military service on 3 March 1941 and rose to the grade 
of master sergeant. On 28 November ~942, after graduation from Chemical 
Warfare Officer Candidate School, Edgewood Arsenal, Maryland, accused 
was commissioned a second lieutenant. He was promoted to first lieu­
tenant on 22 June 1943. On 21 September 1944 he was fouhd guilty by 
general court"-martial of making and uttering three checks aggregating 
$80 in amount without maintaining a sufficient bank balance to pay 
them, in violation of Article of War 96, and sentenced to forfeit 
$50 of his pay per month for six months which sentence was approved 
by the reviewing authority. 

7. The court was legally constit~ted and had jurisdiction of 
the accused. aµd the offenses. No errors injuriously affecting the sub­
stantial rights of-the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the.sentence and to warrant con­
firmation of the sentence. Dismissal is authorized upon conviction of 
a violation of Artiole of War 96. 

. 
_____Ona..,;te=·a~x~e-·_______, Judge Advocate 

-'2P,~U""'~~--a~--·---~·.....--=---' Judge Advocate 
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SP.TGH-CM 28233S lat Ind 

liq JSF, JAGO, lfuhington 2S, D. c•.:.J 1 G l94J, 

TO& the Secret.&17 ot War 

l. Pur1uant to Executive Order No. 9556, dated Hq 26, 1945, 

there are transmitted herewith tor 70ar actiozi the record or trial 

and the opinion ot the Board ot Review 1n the case ot First Lieu• 

tenant TillothT J. JlcCarth1' (0•1035931), Chem.cal Warfare Service. 


2. Upon trial "7'-general court-martial this otticer was tound 
pil:ti1' ot akillg and uttering ·1nen worthles, checka aggregating $15' 
1D IUIOIUlt without •intaiDing a sufficient bank balance to pe.7 them, 
tn Tiolation ot Article ot War 96. He waa aentenced to dismissal. 
'ihe reviewing authoriv approved the sentence aD4 forwarded the record 
~ trial tor action under Article ot War 48. 

3. A 8UJ11Da17 of the evidence m.7 be found 1n the acc~ing 
c,pinion ot the Board ot Rni... '?he Board ie ot the opinion that the 
i-ecord ot trial 1e legall7 1utticient to 1upport the findinge ot guilty 
and the ..ntence and to warrant contirmtion ot the sentence.· I concur 
in that opinion. From 'i8 December 1944 to 24 J'ebrua17-194S, accund 
111.de and uttered nven checks wherebJ' he obtained a total ot $155 1n 
cub. ill ot theae checks were diahonored bf. the drawee bank when 

· presented tor pe.7119nt because ot the ihsutticienc7 ot accused'• bank · 
balance to pe.7 them. Subsequent to their cUlhonor accused redeemed 
all ot tbeu worthl.e11 cheokl. PreYiou,q, on 21 September 19.44, ao• 
cused had beln tound guil't7 b7' general oourt-111.rtial ot llaking and 
utterini tbrH otlwr worth1111 check• whenby' ha obtawd a total of 
tao without •intaining a 1utticiant bal2k bl.lance to pa7 the•, in vio• 
lation ot .&.rtiole ot lar 96, and waa aentenced to torteit t50 ot hi.a 
pa7 per aonth tor 11x months which Hntence wae approved by' the rev1... 
1ng authorit7. · 

I recommend that the preeent sentence be confirmed and oar• 
ried into executio.a, 

· 4. In0lo1ed ii a !Ol'll ot acU011 delligned to Oa?'l7 into execution 
the foregoing recomeaiation, ahould it meet with 7()W approval. 

" • Q,..___,., I• 

2 Incla MIRON C. CIW£R 
l. Record ot·trw lfajor General 
2. !'orm ot action 1'he Judge Advocate General 

( sentence confirmed. GCJ.D 371, 25 JW3" 1945). 



WAR DEPARTMENl' (371)Arm:; Senioe Foroe1 
In tho Of'fioe ot 111• Judge Advooate General 

W~hington, D.C. 

SPJGK - CK 282391 
10 JUL 1945 

UNITED STATES 	 ) ARJa AIR roRCES 
} 'WE3TERN TECHNICAL TRAINING COMMAND 

v. 	 ) 
) Trial by G. C.M., oonvened at 

Seoond Lieutenant CLYDB ) Amarillo Arm::,- Air F1eld, .Amarillo, 
c. HONER (0-762333 }, Air 	 ) Texaa, 18 and 19 June 1945. Di1­
Corpe. 	 miasal, total forfeiture,, a.rid oon­~ finement for two (2) yeara. 

-----.-..~---------------------­OPINION of the BOARD OF REVIPJI' 
LYON, LUCKIE am MOYSE, Judge Advooatea 

----------------------------~ 
l. Th• Bot.rd of Re'fiew hu examined the reoord ot tri&l 1n the oaH 


of the otfioer named abOTe and 1ubmit1 thia, ita op1nion, to The Judge .Ad• 

TOoa11• ~neral • 


2. rhe aoouaed. wu trie4 upon the following Cbarge am Speoitioatiozu 

CHI.RGBa Violation of the 6llt Artiole ot War. 

Speoitioationa In thsll Seoond Ueuten&nt Cly'd• c. Boner, 
Air Corp• trlluligned, attaohed Squadron "U", ~701111 
~ Air l"oroH Baae tllit, did, without proper leave, 
abaent himself from. his ltation at .Amarillo~ Air 
Field, .Amarillo, Texaa, trom about 24 A.pril 1945 to 
about S June 1948. · · 

m, ple&ded guilty to the Charge and it• Speoitioation exoept u to the date 
•24 April 1;45•, aubatituting therefor the date •a lla7 1945•, to the uoepted 
date, not guilty, to tht aubatituted date, guilty•. HI _WU found gu1l'b7 ot 
the Charge a.nd 1ta Speoitioation. Evidenoe wu introduced. ot one previous 
oonviotion by general oourt-marti&l tor t.bHno• without lean from T 
Deo«llber 1944 to 12 Jt.nut.17 1945 (Z6 dqa) 111 Tiole.tio:11 ot tbl 6lat ~iolt 
ot War, tor which the Hntenoe u approved. on ZO January 1945 pro'fided tor 
e. reprimand; thrH months reatrioidoii to th• lWta ot hi1 poat aJ:14 a tor­

teitur• ot '50 per month tor twelTe months. In the imtazn oaH he wu 

unten.oed to be d.1amiaHd.'tu aenioe, to torteii. &11 pe.y t.Dd &llowanoea 

clue or to beoome duo, &Di to. be oonf'1m4 &t hard labor tor two 79ara. rhe 


,rert,wiD& 	authority, approTed th• Hntenoo am i'onrarded the reoord. ot trial 
-lotr. ao'"on WIiier A.rtiol• ot War ,e. 

z. Pbr th• proHoutioa. 
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~ authentioated extrao11 oopi•• ot morniDg report, ot Squadrom 
V am Squadron u, both ot the a?Olail j,,J.F Bu• Unit, .Ainarillo J.nq Air F1•lc1, 
AJD&rillo, Texu, were introdu.o~ into evid.noe without objection 1horiag 
aoou,ed u abHnt without lean trom. hi.I organization from 24 April 1945 
to 3 ~ 19*5 (R. 16,l7J Pro•• Eu• .A.,C). Speoial.ordera were i11u.d on 
.8 May 1946 tranaterring aooua•d trom Squ&clron V to Squ4ron U, both of the 
3701111 J.J.F Ba.le unit, .All&rillo Arrq Air Field, Amarillo, Te:zu (Proa. Ex.B). 

4. .A.coused, a.i'ter being appriHd ot h11 right, u a witnN1, eleoted 

to take the 1tam a.nd. teatify under ca.th (R. 18 ). 


Witnu1 stated that he perional.17 talked to Lieu'tlenant Colonel 
Paul :V. Davi•, h11 oomrn•NSing oti'ioer, and mad• application to h1a tor a 
lean ot abHno• (R. 19). The requeat WM tor 15 clqw plua tranl time am 
wu to oommenoe on 26 April 1945 (R. 21). Upon Lieuten&D.t Colonel Da.T11 
approving hi1 applioa.tion. he took it to Captain Dorotq .A.. Conm.ugh'boD 
(no) at Poat Headquarter, Uld. explained. to her h• wu reque1Ung lean 
(R. 19,23)., She lett the roam tor about 6 to 10 minute, and upon her r•• 
turn told him: tbe order, would be out on 26 April 194& (R. 19,2S). That 
wu }'rrq• he left around the 24.th or 26th ot April 1945, his departure being 
•,omnille11 around midnight 2' April 1946 (R. 19,20). He 1pent the tir1t 
part of th• •1ee.ve • in the Big Bear Jlount&int, remai:ai21g there until 8 lfq 
1948 (R. 20). His tir1t knowledge that he wu oonsidered e.baent without 
lean wu upon reoeipt ot a telegrt.JD. on a :M&y trcm Lieutenant Colonel DaT11 
,ta.ting in 1ub1tanoe '\hat "your leaTe we.a not granted. You are being oarried 
AWOL. AdTiae return at onoeN (R. 20,21). 

On orou-examination witneu 1tated he leti; on 24 April 1946 •about 
elnen - between elenn and twelve, Sir• (R. 20). lit believed that the tele­
gram. be reoehed traa IJ.eutemnt Colonel DaTi• wu dated 27 April 1946. bu\ 
he did not reoeiTe it until 8 May 1946 {R. 21). On that da;y' he diapa.tohed 
& telegram to hi• oomm&Dding of'tioer 1&7121g, •Reoeived wire. Will return at 
once. RetUJ"D. by Fridq or Saturdq• (R. 22). Ha reoeiTed no written ordera 
authorizing his leave of a.baenoe while he we.a an.y trom hie ata.tion (R. 23). 

In reply to questions by the oourt a.oouucl testified th&t he tid 
not aign out when he lett on 24 :May 1945 (R. 22 ). Ha had made arrangement, 
f'or aome one to do this tor him but "h• didn't aign out tor me beoauae the 
orders didn't oome through" (R. 22). The telegram reoeind trom Lieutenant 
Colonel Da.Ti1 wa.a addreased to 1S05 Ocean Front, Venice, Californie., the 
address he gave in his application tor leave (R. 23,24). He did not return 
by 12 ~ 1946 (R. 22). . 

It was atipula.ted b:y the proeeoution, defense and the e.oouaed 
that it LieuteDant Colonel P&ul :V. Davia, Air Corps, were present in court 

· he would testify Ullder oath a.a f'ollon a 

. "... that 2nd IJ.eutenant Clyde c. Honer. hal" maey redeeming 
qualitiea whioh merit oonaideration. For three montha he worked 
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f'a.ithf'ully long hour• ea.oh dq. m.a work in the Squadron mail , 
room wu of' inTaluable as1bta.noe and tM re1ulta of' hia diligonoe 
were out1ta.nding. He aoooapliahed ~ ta.aka uide f'ran hi1 
uaigned dut1.M. H11 deportment :1ru of' the highest oharaoter aild 
he a.llowed DOthing to illterf'ere with the completion of' hi• daily 
dutiea" (R. 24). · · 

Ca,ptain Dorotb;y .A. Conna.ughto:11 (WA.c) wu ottered u a. witneaa. 
in rebuttal by tho proaeoution (R. 25). She tostif'ied that her primacy 
duty wu that of of'fio•r in oh&rge of the Offioera' Seotion (R. 26 ). 
Approximately a week -before 24 or 2& April 1946 she had a. oonveraa.tion 
.with eoouaed (R. 25,26). He had in hil pououion • request. tor a leave 
{R. 26 ). Aoouaed had preTicu.aly- uked her 11' he oould have a. lea.Ire and 
•1 checked and found. no reuon he ahouldn•t• {R. 26 ). She told. him he 
oould. h&n a leave and tba.t it would be a.pprond, •aub~ot to a:JI3' condi­
tiona a.ri1uag• (R. 27). She signed the a.pplioation he made out, aent it 
to the .A.d.juta.nt and upon ita returA with hia (the adjutant'•) aip:l&ture 
ahe kept it (R. 26 ). In reply to a question as to whether a lea.ve of' 
&b11no• wu giTen to a.oouaed, ahe ata.ted, •Jio, no ordera were publiahed11 

(R. 26). She had no further oon.veraation with &ocuaed 1ubaequent to that 

date (R. 27). 


In reply te quoatiom by the dof'enH and members of' the OQurt., 
witneaa •ta.tod. 1ho believed Lieutenant Colonel Dana appron4 it "but ti» 
da.tea were inoorreot oven though it wu approved, that'• wq it wa.an•t pub­
U.ahed 11 (R. 27). She did not lcnow whether a.oouae4 knew the date• were in­
oorreot (R. 27); . ' 

She 41d J1ot reoall telling aoouaed that order• would b• out on 
26 .A.pril 1940 making.hie leave et'teot1v• on 26 April 19'5, nor did the 
recall telling him the order• would be out on &?JT 1peoitio date (R. 27). 
At that tin ah• did not know whether th• d&tea were oorreot or not. She 
cheolmd on tha.t-la.ter (R. 27). 

· I. The aoouaed•1 plea of guiltJ of abHnoe without leaTt trom 8 11:q 
to 3 June 1946, ooupled with the morning report entriea, oonoluainlJ' 
ahoira that he i1 guilty a.a a.llegecl tor thia ·penocS. m.a plea ot not guilty
ot abHnoe without lea.Te trca U .A.pril to 8 liq 1946 required thl proaeo-a­
t:lon to 1how (a) th&t th• aoo\11ed. abaeined. bimltlt troa hit 1tat1on tor the 
period alleged, and (b) th&t luoh &bHnol WU without oompetent &Uthor1V• 
The introduotion into eTid.•no• of' the extraot ooph1 ot the :morni:ag reporta 
oonat1tutH £1• taoie eTiclenoe ct ·both elmezxt:1 ot the· ottenu (pa.r. 117, 
MCM 1928). ad.dlt'Ioii the a.ocuaed a.d.mitted hit abaenoe u a.lleged 1rhen 
be atated be depa.rtecl trom hia 1ta.tion on H April am had ziot returned b)P 
12 May 1946. The deten,,., however, 11 prtdioa.tecl upon the prnd.aei that 
the 1.9oueed waa abHnt with oompetent authcrit)', not that he wu pre11nt tor 
duty with hi1 orga.nba.tion. In 1uppon ot thil oontention, a.oouaed. preaented 
unoontradioted teatimoey to the etteot .tha.t he originated. u applioa.Uon tor. 
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a fitteen day leave of abaence to beoome etteotin ~ 26 April, 19'5f tba.t 
the applioa.tion was approved and aigned b7 h11 commanding officerJ and 
tb&t he then took it to Poat Headquarters, where it 1ra1 dgned by the 
o.t'fioer in charge o.t' the Officers• Section, Captain Comia.ughtou, and th• 
Adjutant. The evidence 1a al1e oonvinoing tb&t a• a reeult ot h1a oonver­
aation with Captain Connaughton he reoei'ftd 1ome ueuranoe that the leaTe 
would be granted. .A.oo~ed'• teatimolJ1' ia to the etfeot that Captain 
Connaughton told. him tha. t the order• would be •out• on 26 April 19'6. 
Captain Connaughton• 1 nrlion i1 that ahe told aocuaed that ta lean 
would be approTed •1ubjeot to aey oonditiona aria1ng11 aIJd that 1he cll4 
not recall aey 1tatement by her that the erd.er1 would De "•ut" on an;, 
1peoitio. date. According to her unoontradioted tHtimolJ1', the conver1a­
tion with acouaed. took place 8 a'bout. a week betore 24th or 25th ot .tpril• 
and 1he had no further connraation,with aoou,ed atter that date. Withou1s 

I
araitillg the i11uanoe ot order•, aoeuaed, aooord.ing to hi1 te1timony, rel18't 
on th• informatiOD i\irni1he4 him. bylCaptaill Connaughton, am left the poet 
before mid.night ot U April 1945, at w~oh tu., nen had the ord.er been 
actually out on 25 J.pril 19'5, :mald.ng hil lean etteotin on 26 April 1946, 
he had no authority w lean the po1t. i'bat he reoogniledthil laok ot au­
thority ii beat eTidenoed by the faot that he did not 81ip out" at Po•" 
Headquarters, but, aocording to hil lte1timo?!.1', "made arrangement," wi11lt. 
1ome one who "didn't dgn out tor.§.1!7 beoa.uu the orclen did not oome 
through." :»o .order granting the leave ,ru ever publiahecl by oompetent 
a.uthorit)r, u it wu diaoovered that oertain d&tea in aoouaed•a tpplioa­
tion were incorrect. On 2T April 194$, aocuaed.•1 oomrnanc:Ung ottioer, who 
wu not the· 1.uthority oom.petent to grant leavH, telegraphed aoouae4 that 
hia leave had 'not been granted, that he ,ru • .A1IOL•, am that he ,ru acln.Hd 
to return at onoe. · .A.oouaed'• ata~nt i• that he did. not reoeive thi.a 
telegram until 8 Mq and that he thereupon immediately replied th.t..t ht would. 
return at onoe. · nu.1 he failed. to do. remainh1g ab1ent tor an additional 
period ot 26 d~. 

1'he reeord, therefore, ahan tha.t while aoouaed•1 application tor 
a lean, efteotin on 26 April 1945, wu approwcl by hia oo:mmanding officer, 
the' Poat .Adjutant aid the officer in charge o.t' the otficua • Seo11ion at Poat 
HaadqU&rten, the haTe in aotuality wu nenr granted aa erldenoed bf the 
refua&l ot the proper authority to i1aue order• nec..1&r,y to make the lean 
ef'fect1Te. Consequently, u toum bf the trial Huril, a.oouaed ..,. not granted. 
a. lean ot abaenoe, &lld hia departure trom the poat ,ru without authority. 
lVhile it 1a unneoeHaey, 1n rift' of t;hi.a ooneludon, to p&II upon the etteo11 
o.t' aoouaed'• premature departure, had the leave been 1ub1equentl7 granted., 
etteotin on 26 .April 1945, it lhould be obHrnd. that uouaecl, aocordiDg 110 
h11 own adiruiona, lef't the poet betoN mid.night oa U J.pril, at whioh ti• 
he had no authorit)r to depart; under t. lean etf'eotin ~ 26 April 1945• 

.A.oouae4 apparently realised the importa.Doe of and the n.eoe11ity­
for the publioation ot orden, tor, aooord.ing to hia te1timoD1", it wu 01117 

• 
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after lie was assured tha.t orders would be publiahed th&t he left the 

ata.tion. A.uumi11g, howenr, tba.t he waa aoti:ng in good faith in erron­

eoudy beliniDg he had already been granted a lea.Te, auoh belief' would 

not oonatitute a. detenae. Specific intent ia not an element of the offeme 

of a.baenoe without leave, and "proof' of the a.ct alone 1- •uffioient to H• 

tabliah guilt" {MCM. 1928, pa.r. 126a). Suoh good faith or erroneoua belief, 

harrewr, ahould be oomidered in mitiga.tion. . 


The Board of Renew oonaequently holda th&t the record ot tria.1 

is legally auttioient to support the i'indiDg of guilty of abaenoe w1 thout 

le&ve for the entire period, as obarged in the apeoifioation, am not merely­

tor the period from. 8 May to 3 June 1945, to which he pleaded guilty-. 


6. War Department reoords d1•oloso tha.t this officer 1• 27 yean of' age, 
married but separa.ted from. hi• rite, a.Xiii ii a high aohool graduate. Re entered 
the Hrrioe aa an arla.tion cadet on 6 Janua.:ry 19~ and wu oommiuioned a 
tempora.r;y aecoDd lieutenant in the Arm:, of the Uci~ed Stat•• on 6 December · 
19~. He we.a tried and oonviotecl by general oourt--.rtial in Janua:ry 1946 
tor absence without leave for 36 da;ys in Tiola.tion of J.rtiole ot War 61 tor 
which the sentence a.a approTed provided for a reprimarJd, three months reatrio• 
tion and torfeiture of $60 ot hi• pa;y per month tor 12 montlw. 

,7. The court wa.a legally- constituted and had juriadiotion of the a.o­

cuaed and the oftenu. No error• inJurioualy affecting the 1ubstantia.l 

righta of the aoouaed. were committed by the oourt during the trie.l. In the 


· 	opinion of the -Board of Review the record of trial ii legally sufficient to 
support the finding• and the sentence and to warra.nt confirmation ot the 
aentenoe. Diami••al ia authorized upon oollTiotion of a Tiolation ot .Article 
ot War 61. · 

, Judge .A.dTOoate. 
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. "'· 


SPJGX • C:M 282391 lat Ind 


~ ABF, JAGO, \faahington 25, D. c. JUL 16 1945 
' - ' 

TOa 1'he Seoretary of _War 

1. Pureua.nt to ~ecutive Order No. 9656,,dated :May 26, 1945, there 
are tra.nsmitted herffith tor your action the record ot trial and the 
opinion of the Board ot Ren.ew in the. "!Ae of Second Lieutenant Clyde 
c. Honer (0-762333), .Air Corpa. 

2. Upon trial by general oourt-lllArtial thia officer pleaded not 
guilty ot absence without leave from 24 April 1945 to 8 ~ 1945, but 
guilty ot absence without leave from 8 Mq 1946 to 3 June 1946,. and wu 
found guilty of abaenoe without leave tor the entire period, 24 April • 
8 Jwl$, forty day•~ in violation of Article ot War 61. Evidence wu in­
troduced of one previous conviction by general court-martial for abaenoe 
without lea.ve tor 36 day-a in violation of Article of War 61, for which 
the sentence as approved on 30 January 1945 pro'Yi.ded for a. reprimand., 
three months· restriction to the lilllits of hia post and :f'orfeitur• ot 
$60 of hie pa:y. per month tor twelve months. In the instant oaH he W'U 

sentenced to be dismiued the urvice, to tor.f'eit all pa:y and allcnranoea 
due or to become d'ue, and to be oonf'in.d at hard labor tor two year,. 
The renewing authority apprond the sentence a.nd forn.rded the record of 
trial tor action under Article of War 48. 

3. A summary of the evidence ma:y be found in the accomp~ opinion 
ot the Board of Review. I oonour in the opinion of the Boa.rd that the record 
of trial is 1 ega.lly autficient to support the tindinga and 1entenoe and to 
warrant confirmation of the 1entence. 

Accused, who had been sentenced to restriction for three months 
u a result of a previous oo:rrriction.of a.baenoe without leave, applied for 
a fifteen da.y lea.Te of abaenoe, effective on 26 April 1945. After it• 
approval by hia commanding officer, the post adjutant and the officer in 
charge. ot the Officer•' Section at Post Headquarters, but before a.Dy" orders 
granting the lea.ve had been issued, aoouaed left hia ata.tion prior to mid• 
night on 24 April 1945 without signing out at Poat Headqua.rtera. The 
order wa.a never iasued because of the discoTeey ot certain error• in the 
dates in the application. Aocuaed was notified by hia commanding officer 
on 27 April by telegraph that hi• lean had not been granted, that he wu 
"AWOL, 8 a.nd that he should return at onoe. Aocuaed claims that he did not 
receive the telegram until 8 Ma::,, but e.dmita that he remained absent until 
3 June, al though he notified his oollllllallding offioer- on 8 May in reply to 
the mes~age that he would return at once•. While ad.mi tting his unauthorized 
absence from 8 May to 3 June, he contend.a that his depa.rture on 24 April 
1945 wa.a based upon the approval of his application for leave and on as­
auranoes given him by the o!N.oer in charge of the Officers' Section that 
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his orders for his leave, effective on 26 April 1945, would be •out• on 
26 April. He claimed that he wu notaware until· 8 lay that the leave 
had not been granted. Even had the leave been granted,, effeotive on 26 
April 1_945, accused's departure prior to midnight of 24 April 1945was 
prem&t'\U'•• . . 

Abae.noe without lea."" by an officer 1• a serious military offense. 
The a.ccuaed waa convicted of a similar offenae involviJJg an abaenoe of 36 
days in January- 1946. Hi• repeated miaoonduot clearly demonatratea that 
he ia not wortey of h11 oommi11ion. I therefore reoC1111mend that the eentenoe 
be confirmed, but th&t the forfeiture, be remitted,tha.t ! United S1i&t•• Dia­
oiplina.ey Barracka be designated u the pli,.oe of oontinement, and that the 
sentence a.a thua·modified be ordered executed. · 

..· ' 4. Inolosed is a form of a.otion desigmd to carry into execution the 
foregoing 	recommeilda.tion; should 1t meet w1 th your approval. 

C!... ~_.._____ 

·2 Inola· 	 MYRON c. CRA.MER 
l. Record of trial Major General 
2. Form of Aotion The Judge Advoca.te General. 

( &tntence confirmed bit tortei't'.ires remitted, GCKO 379, 2S ~ 194S). 
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WAR DEFARTMENT 
Arrrr:f Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN-CM 282469 

) ARMY AIR FORCES WESTERN 
UNITED ST.lTES ) FLYING TRAnJING COMMAND 

) 
v. ) Trial by G.C.M • ., convened at 

Second Lieutenant KENNETH 
R. McLAIN (0-837179), Air· 

) 
) 
) 

Las Vegas .lncy- Air Field., Las 
Vegas., Nevada., 14 June 1945• 
Dismissal., total forfeitures and 

Corps. ) confinement for one (l) year. 

OPINION o:t the BOARD OF REVIEW 
LIPSCOMB., O'CONNOR and liORGAN., Judge Advocates 

1. The Board of Review has examined the record of trial 1n tm 
ca~e of' the o.fficer named above and lll.bm:1.ts this., its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the foll.awing Charge and Speci.fi ­
cat1on1 

CHARGE: Violation of the 93rd J..rticle o.f War. 

Specification: In that Second Lieutenant Kenneth R. McLain~ 
Air Co11>s, 302lat Arrrry Air Forces Base Unit., did., at Las 
Vegas Arrrfy' Air Field., Las Vegas., Nevada., on or about 3 
June 1945., feloniously take., steal and carry away two 
hundred thirty-tive 4ollara. ($2:35 .oo)., lawful money of 
the United States., the proper-cy ot · Flight Officer 
William T • .ascher. 

The accused pleaded guilty to., and' was .found guilty of1 both the Charge 
and the Specification thereunder. He was sentenced to be dismissed the 
service1 to f'brfeit all pay and allowances due or to become due 1 a..'Jd to' 
be confined at hard labor at such place as the reviewing autblrit;y might 
direct for two years. The reviewing authority- approved the sentence 1 but 
reduced the period o:t confinement to one year., and forwarded the record 
o! trial for act.ion under .Ar'l;icl~ of War 48. 

3. The prosecution has adduced as its o~ e'Vi.dence its stipulation 
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ldth the defense and the accused that., if' Flight Officer William T. 
Fischer were present at the trial., he wou.ld testify as follows& 

"I live in IDQ #5., Laa Vegas !rrq Air Field., Las Vegas., 
Nevada., and on 3 June 1945,. $235.00 was stolen .from me. I knew 
the exact amount stolen because I bad just counted it, a.fter 

\cashing Jey" pa.,- cbeck. 

11.lt about 1230, 3 June 1945, I lei"t uq room, wbich is Room 
ru at the top of tm stairs., and went downstairs to take a 
shower. My money at that tim was on my bed. When I came back 
upstairs., rrry- money was gone., and I took the list I had of the 
serial numbers 0£ the bills and reported the loss to tm Provost 
Marshal's of.flee. I had made this list of the serial numbers 
about three dq'S before, and I still have it. The o.tticers from 
the Provost Jlarshal' s office started to search 2nd Lt. Kenneth R. 
l4cLain•s room because he acted suspiciously. 2nd Lt. McLain 
took hold of my arm, and said, 1If you get your money back, 111.ll 
yw. forget about the whole thing?' I said, •As far as I am con­
cerned., I won•t pt"ess any charges,• and he banded me the money, 
which he took from an athletic sock be had pu.lled out of his 
pocket. · I cowrt.ed the money 'When I got down to tm Provost 
Marshal• s office ten minut.~s later. I do not have all of it 
now. McLain also said, 1I have been losing heavi~ on the dice 
tables, and I bad a iooment of' insanit7,' and that in a moment 
of weaknlas he had picked the money up. He did not say that 
he intended. to return the monq before, or anything like that.. ­

· "When I counted the money at the Provoat llarshal •s of.f1°ce 
I found that all 0£ the #%35.00 was there" (R. 5; Pros. Ex. 1). 

4. ·naving been apprised of hi1 rights relatiTe to testifying or re­
maining silent, the acrused elected to take the stand on his own behal!. 
He readily adm1. tted the appropriation o! the sum in quest.ion but explained 
that he •took it wit.bout thinking• af'ter hav.ing gambled awq'all of his 
pay-. He 1l!Dll8diatel.7 realised what he •bad done• and· 11wanted to put the 
money back• but was unable to do so because 0£ the presence of numerous 
other officers in Fischer's room. Finally, while his own room waa ap­
parentl.7 being searched, the accused took Fischer aside, returned the 
entire sum, and •asked him please not to prefer~ charges•. Fischer 
promised that •he wouldn't• and told two of the officers in his room 
•to forget about the whole thing". "But itb.e atJcuse<J.7 was standing there 
and they nat~ knew ffii] was the guilty person" "[R. 8). He had never 
be!3ll charged with any offense before and he had not gambled at any of' the 
posts at which he had bean stationed prior to coming to Las Vegas Anrr3' 
Air Field {R. 7-8). . 

His previous good character was attested to by the personal testi ­
mony of Flight Officer Nobert 11. Kaneski and Second Lieutenant Eugene c. 
Keeling and the stipulated testi.m'?ey of the Reverend Carl w. Nau. According 
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to the latter,. the accused came ot a bi.ghl,7 respected family, had two 
brother°) in the service, and had al"ll"q8 been •reliable and trus~ 
and of .tine innuence with the other boys of the parish•~ Both Flight 
Off1.cer Kanesld. and Lieutenant Keeling were of the opinion-that the . 
accused I s character was •ex.oellentw. Neither.Jcn8W' of arq previous in­
fraction of milltary: discipline by the .accused (R. 5, 9-ll.J Def. Ex. .l). 

5. The Speci~cation of the Charge alleges that the accused' did, 
· •on or about 3 June 1945, !eloniousq take, ,steal and carry &"ffaY' t,ro 
bumred thi.rty"-f'ive dollars ($235.00), lawful money o:t the United States, 
the propert7 ot 7.light Ot.tioar 111.lllam T. H.scher•. This ottenzse was 

· laid under Article of War 93. 	 · . · ·. 

·' 	 · ·:': ·· · . The evidence ad~ced., coupled with the accused'• plea or guilt,-., 
conclusive~ establishes his theft ot a wall.et containing $235.00 from. . 
the .room occupied b;r Flight Officer l'llllam T. Fischer. Although the ac­
cused promptJi made full restitution, he could not thereby- undo bi.a 
crla;tnaJ act or escape reeponsibilit:, for it. The Specii'ication hae been 
proved ~e:,ond a reasonable doubt. · 

" . 6. ·"l'he ~cused, who is a~le and about 20 7ears of age, entered · 
the Arm;r art.er beiDg grado.ated !rom high school. He was oommiasioned aa 
a ,Second Lieutenant on 8 September 1944 am has been on aotiva duty as 
an officer sinoe that date. , 	 , .. 

7. The court was legally constituted•. No errors injurious~ at ­
.. tecting the aibstantial rights of the accused were committed during the 
trial. In the opinion of tha .Boar~ of ReviP the record of trial is le­
0gally sui'.ticient to support the findings and the sentence and to warrant 
confirmation thereb!. Disml.saal is autho.rj.zed upon conviction of a no­
latLon ·ot Article ot War 93.. - ·- · _ . 

, . 

Judge Advocate. 
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SPJCIN-Ql 282469 1st Ind 

Hq ASF, JAOO, Washington 25, D. c. JUL l ( 194;,'

TO: The Secretary of War - v 

1. Parsuant to Elcecutive Order No. 9556, dated 26 May" 1945, there 

are transnitted herewith for your·action the record of trial and the 

opinion of the Board of Review in the case of Second Lieutenant Kenneth 

R. McLain (0-837179), Air Corps. 	 ' 

2. Upon trial by general court-martial this off'J..cer pleaded guilty 

to, am was found guilty of, the larceey .of $Z35 in cuh, in violation of 

Article of War 93. He was sentenced to be dismissed the service, to for­

feit all pay and allowances due or to become due, and to be con.fined at 

hard labor at such place as the renewing authori~ might direct for t110 

years. The reviewing authority approved the sentence, but re'duced the 

period of confinement to one ;year, and fonrarded the record ot trial for 

action under Article of War /J3. 


3. A Sllliml1"Y of the evidence may be found in the accompanying opinion 

of the Board of Review. I concur in the opinion of the Board of Review 

that the record of trial is legally sufficient to support the .findings ai:id 

sentence &$ apprond by' the reviewing authority and to warrant confirmation 

thereof. 


Upon returning to his BOQ ai'tier having lost a month's pay at a 
gambli~ es~bllshment in Las Vegas, Nevada, the accused noticed a wallet 
lying on the bed in the room occupied by Flight O.tficer William T. Fischer. 
The accused immediately appropriated the contents amounting to $Z35 in cash. 
When, a short time later, the loss was reported and a sear~h made of bis 
room, he called Flight Offi.cer Fischer aside and returned to him the entire· 
amount lVhich had been stolen. The accused is only 20 years old .and his 
background am past record indicate that his theft was the result of a 
sudden inpil.se which is inconsistent with his true character. In view 
of these .tacts and his previous excellent record, I recamend that the 
sentence as approved by the reviewing autbor.i.ty be confirmed, but that 
the forfeitures and confinement imposed be remitted, and that th3 sen­
tence as thus modified be suspended during good b~havior. 

4. Consideration has been given to a letter from the Honorable 

Arthur Capper, member of the United States Senate, and to letters from 

Mr. & Mrs. s. A.. :McLain, the father and mother of the accused. 


5. Inclosed is a .form of action designed to carry into execution 

the foregoing recommendation, should it meet with your approval. 


~.~~-­
? 	Incls 


Incl l - Record of trial Major General. 

·Incl 2 - Form of action The Judge Advocate General 

Incl .3 - Ltr. tr. Hon. Arthur Capper 


( 	Sentence as approved b;r reviewingIncl 4 - Ltr. fr. Mrs. S. A. McLain 
( 	authority confirl'led but !or.teitureiIncl 5 - Ltr. tr. Mrs. s • .A. McLain 

( 	an4 confinement remitted. AsIncl 6 - Ltr. tr. Mrs. S. A. McLain 
( 	IIOdllied sentence suspended.Incl ? - Ltr. fr. Mr. s. A. McLain 
( 	GCVO '372, 25 Ju]J 1945). 
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{383)\7AR DEPARTMENT 

Army Service Farces 


In the Office of The Judge Advocate General 

Washington, D.c. 


SPJGQ - CM 282496 20 Jul 1M~ 

UNITED STATES·· ARMY AIR. FCRCES 
PIBSONNEL DIS'IRIBTJTION CO:.lMANDf 


v. ) 
) Trial by G.C.M., convened at 

First Lieutenant MONTAGUE Army Air Forces Overseas 
Dul3A.P.RY (0-579908), Air ~ Replac~nt Depot, Greensboro, . 
Corps. ) North Carolina, 2 June 1945. 

l Dismissal, total forfeitures 
am confinement far five (5) 
years. 

·----------­
OPINION or the B~ OF REVmV 

ANDREWS, BIERER an:i HICKMAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above am submits this, its opinion, to The 
Jmge Advocate General. ·· 

, 2. The accused was tried upon the following Charges and Speci­
fications1 

CHA.ROE Is Violation of the 95th Article o! War. 

Specificaticn 11 In that First Lieutenant Montague Du Barry-, 
A.ir Corps, Squadron n, 1060th AAF Base Unit (ORD), did, 
at GreEnsboro, North Carolina, on or about 31 Much . · · 
1945 1 . mgage in ccnduct unbeo011\ing an officer aw geri ­
tlemen in that he did wrong.fully and dishonorably ·accost 
am molest Ruth Irene Geiger, a female parson who 1'18s 
then a minor, for immoral and lewd purposes. 

Specificatim 21 (Jloticn tor .finding of not guilt;r sustained.) 
. . .-

Specification 31 same farm as Specification 1, but alleging.··,. 
the date as "l A];ril 1945" and the female persm aa 
"Virginia Lee Sm.kit. . . 

Specification 41 same farm as Specification 1, but alieging 
the date as 115 April 1945" ·and the female person as 
11MU-y_ K. Hyl ta,."• 

Charge ll1 . Viols.tion o!' the 96th .Article of war. 
Specification ls In that ~st Lieuta:iant Mc:ntague Du Ban7, 

AJr Ccrps, Squadrcn B, 1060th AAF_ Base Unit (am), did.,. ­
a t Gremsboro, North Carolina., en or about .'.31 J.hrch · . . °' 
1945, wili'ul.ly, wrong.fully and miecently- expose his 
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private parts to Ruth Irene Geiger, a female person, 
1'Jho was then a minor. 

Specification 2s In tla t First Lieutenant Montague DuBarry, 
Air Corps, Squadron B, 1060th A.AF Base Unit (CRD), did, 
at Greensboro, North Carolira., on or about 31 March 
1945J 'rllfully, wrongfully and indecently fondle and 
stroke his private parts in the presence of .Doris Jean ,. 
Vaughn, a female persen, who was then a minor. 

Specification .'.3, Sa.I!l9 form as Specification l, but alleging 
the date as "1 April 1945" am the female person as 
"Virginia Lee Sink11 • 

Specification 4, 	 (Finding of guilty disapproved by" the 
review:ing authority.) 

Specification 51 In that First Lieutenant Mcntague IhBarry, 
.ur Corps, Squa.dra1 B, 1060th AAF Base Unit (am), did, 
at Greensboro, .North Carolina, oo or about 5 Apr,il 1945, 
wilfully and wrong.t\tlly, pl.ace his rands and his private 
parts upon and against the body of 1:Bry K. Hylton, a 
female person, who •s then a minor. 

Specification 6s In that First Lieutenant Montague Du.Barry, 
Air Corps, Squadron B, 1060th AA.F Base Unit (CRD), did, 

' 	in ccnjunctioo with Staff Sergeant Richard J. Murphy, 
an··ar _about 6 J.pril 1945, at or near Greensboro, North 
Carolina, engage in c~nduct of a nature to bring dis- . 
credit upon the military service, in that the said First 
Lieutenant Montaeue DuBa.rry did, wrongfully and unlaw­
fully, transpcrt ten cases of Schenley whiskey into the 
State of North Carolina. for resale. 

_ 	He pleaded not gullty to all Charges and Specifications. A motim for 
a find:ing of not gtrl.lty as to Specification 2, Cha.rge I, was granted 
(R. 51). Accused was found guilty of all other Specificaticns and of 
the Charges. No evidence of previous cmvictions Wls :introduced. He 
was sentenced to be dismissed the ·service, to forfeit all pay and 
allowances due or to become due, and to be con.fined at ha.rd labor for 
five (5) years. The reviewing authority disapproved the finding of 
guilty of Specification 4, Charge II, approved the sentence, and 
forwarded the record of trial for action imder Article of War 48• 

.'.3. Specification 1, Charge I and Specificaticn 1, Charge II. 

The evidence for the prosecuticn shows that Ruth Geiger was 
ten years old and in,_the fifth grade :in grammar school (R. 21). A 
little after 1300 hours on the day before Easter Sunday (.'.31 March 
1945) she was l'Blking at the comer of Wiley and Caldwell streets 
with her seven year old sister when a car pulled up to the curb (R. 
22,. 24, 25). There was a soldier in the automobile (R. 22), who had_ 
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black hair am "sort of bigtt lips, and l'lho was ,rear:ing dark sun glasses 
(R. 23). The soldier p.illed to the curb, stopped and asked her if she 

"wanted to go far a ride" and she said no (R. 22, 25, 26). He asked 

her again if she.1Va.nted to go for a ride (R. 22, 26). Then he asked 

her the location of a street and whe'n he said that he could not hear, 

,she approached within a foot of the car (R. 22). The soldier "took 

out his privatEt,s and said I do you know 1'hat this is' and t said No.• 

(R: 22) His pants were unbuttoned and his privatos were 01tside of 
his trousers (R. 22, 23, 25). The soldier had both of his rands at 
his stoi;iach (R. 23) am then ale hand al his private I,Srts and the other 
hand on the seat of the car (R. 25, 26) • The soldier did not thr- eaten 
or touch her (R. 24). Aftsr three or four minutes the girl left and 
the soldier drove off (R. 26). The girl identified plotographs, of the · 
accused I s car as being the same type as the soldier• s c~ (R. 24, Pros. 
Ex. l., 2). She identified the accused when he was brought to her house 
several days later at which time he was wearing dark glasses., but could 
not identify him in court (R. 24, Z7, 39-41). In his statement to 
Captain Walsh the accused said in reference to Ruth Geiger 11 ! asked 
her if she -wanted a ride" (R. 47; Pros. Ex. 5). He admitted to First 
I.ieutenant Becker that he accosted Ruth Geiger but when asked if he 

. had 	exhibited his private parts to her, he replied, 11 ! am not sure" 
(R. 50; Pros. Ex. 6). 

Specification 2, Charge II 

About 1230 hours on 31 March 1945, 11saturday before Easter 

Sumay11 , Doris Vaughn, who was 12 years old an::l in the sixth grade in 

school, was on the corner of West Lee and Sruth Aycock Streets in 

Greensboro., North Carolina (R. 17, lS, 19). She saw a soldier, who 

"had thick lips arrl his teeth were parted", and who ms in a black 

convertible coupe with a canvas top (R. 17). The soldier asked her 

the location of, a street and when he said that he could not hear her 

she went to the edge of the curb (R. 18, 19). She sa~ the soldier 

"moving his hand up am down en his priva. te parts" (R. 18), but his 

trousers were not unbuttwed an:l she could not see his private parts 

(R. 20). His right hand was on the wheel and his left hand 11-was moving 
up and down over his private parts" (R. 21). She stood at the car 
for about three minutes but the soldier only asked for direction am 
did not ask her to come into the car (R. 2:>). A.boot a week later this 
girl identified accused as the "soldier" in question, and she also 
identified him at the trial (R. 18, 19, 40, · 41). In his statement to 
Captain Walsh the accused admitted accosting two different girls en 
31 March 194.5 (R. 47, Pros. Ex. 5). lfuen questioned by First Lieutenant 
Becker ccncerning the accosting of Doris Vaughn en th:l corner of West 
Lee and Aycock Streets, the accused said nr did accost a young girl 
whose name I do not know"• He further stated that he was not sure if 
he exhibited his privc:1.te parts to this girl but stated, "it is quite 
possible that I did" (R. 50; Pros. Elc. 6). 
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Specification J, Charge I arrl Specification 3, Charge II 

Virginia. .Sink 1BS eleven years old a.nd in the fifth grade 
in school ('R. 28). At about 1700 hours on Easter Swrlay, l April 
1945,-she was on South Cedar.Street :in Greensboro, North Carolina, 
when a soldier in an automobile pulled 'up alongside of her and· asked 
her "to show him -evhere ()lk Street was " (R. 29). · She told him where 
it was a.nd "He said he didn't exactly know and he said he would give 
me $5.00 if I wou1d get in the car am show him where it.was" (R. 29). 
The girl re.fused to get.in the car (R. 29) •• The soldier then asked 
her· if she "wanted to get in the car and play" with his cracker-jack" 
(R. 29, 32)., She looked in the car ancl. tthe had his pants open and 
his private parts out" so she backed a-way (R. 29, 32). He again asked 
her to get in the car (R. 29). The soldier "ha.d on a cap with a bill" 

.am 	"his teeth were wide apart" (R. 30). Virginia Sink identified.the 
accused's-car from photographs (R. 29J Pros. Ex. l, 2). She identified· 
the ·accused three or four days after the incident when detectives 
brought him to he~. hol!le (R. JO, 39-41). In the courtroom she pointed 
rut the accused as being the soldier who was in the car (R. 31). In 
hts staitement to Captain 'Walsh the accused did not recall accosting 
a minor female m Easter Sunday but stated "it may be posaible11 (R. 
47J Pros. Ex. 5). When questicned b~ First Lieutenant Beckor concern­
1ng the sama,jncident he said, •I did accost a ycung girl but I don't 
lalow her name". He admitted exhibiting his private. parts to her but 
denied, asking her it she wanted to play with his "cracker-jack" {R. 
50; Pros. Ex. 6). · ··. _,· 

Specificaticn 41 Charge I am Specification 51 Charge II 

"1ry Hylton "!16.8 eight years old and in the third grade in 

school 1n Greensboro (R. 32, 33). She was en Spring Garden Street 


- near Hudson's Store when a soldier in a maroon or grey car with a 
canvas top asked her to show him where Spring Street was (R. 33, 37, 
38). In_describing the soldier she said that 11his teeth were sort 
of apart right in front" (R. 33) and that he was wearing sun glasses 
(R. 36). The soldier asked her to get 1n the car and shorr him where 
Spring Street was am she got in the car (R. 33). He drove to 
Spring Garden Street, stopped in the woods (R. 33, 37), a.n1 .told :M:i.ry 
to take oft her pants (R. 36), 'Which she did (R. YI). She started 
to cry when he stuck his "doodoo" (private parts) in hers (R. 33, 35, 
36; 39). He also tooched her llith his ha.ms 11a little bit" (R. 33) 
on the_ lower pa.rt of her stomach (R. 37). The soldier lBs sitting 
close to her .and had one arm around her (R. 36) • He told her not to 
cry (R•. 34, 35) ,· and he did not hurt her (R. 36) ~ She put her pants 
en (R. YI) and he drove her back to Hudsc:n I s Store (R. 35). Several 
days later Mary identified accused as the ttsoldier11 involved (R. 34, 
38, 41; 42), but she could not identify him in coui-t (R_. %) • T~ 
accused admitted to Captain Walsh and First Lieutenant Becker that 
he had !.hry in his car on 5 .A.pril 1945 and exposed his private parts 
to her (R. 47, 50i Pros• .Eic. 5, 6). He did not touch her private 
pu-ts or fondle her (Pros. Exs. 5, 6). 
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Specification 6 1 Charge II. 

The evidence for the prosecution shows that Staff Sergeant 
:P.furphy first met the, accused on 9 or 10 March 1945 (R~ 7).. ()l 6 
April 1945 he made a trip to Washington, n.c., with the accused in 
the accused's automobile (R. ?, 8). It was orally stipulated that 
the accused owned a black Ford convertible coupe, bearing Louisi.are. 
license nunt,er, 1852t2 (R. 7), which was identified in photographs by 
Staff Sergeant M.lrphy (R. 7, Pros. Elc. l.., 2). The purpose of the 
trip was to pick up sane 'Whiskey in ll::Ma.hon I s Liquor Store in . 
i'la.shington (R. 8) and to resell it in Greensboro, North Carolina 
(R. 9). _At the :ri::M9.hon I s Liquor Store Staff Sergeant Murphy negotiated 
the purchase of the whiskey and they purchased ten cases of Schenley I s 
black label whiskey for $430 cash (R. S, 12). Each put up half the 
purchase price (R. 8). , The liquor was placed :in the accused I s car 
and they drove back to Greensboro, North Carolina (R. 8). Staff Ser­
geant Murphy unleaded the whiskey in the presence of the accused and 
stored it in his home (R. 10, 12). Five cases were sold (R. 10). 
The proceeds of sale Ere turned into money orders and each received 
$182.00 as his share (R. 10). On 10 .April 1945 Captain Walsh, the 
Provost Marshal, and Technical Sergeant Gilliam nnt to staff Sergeant 
!rurphy1 s home, told him that theY, rad 11informa.tiai that he had some 
liquor in his house" (R. 14, 44), and that they had no search warrants 
(R. 14.). Staff Sergeant Murphy took them to the closet where the 
liquor was stared, helped to remove it to Captain '\'hlsh1 s staff car, 
and rcrle ba-~ to the M9.in Gate with -them (R. 14, 15, 45). The liquor 
was placed :ina.. locker in the Military Police substation and locked 
(R. 15, 45). <ile key to the lock was in the possession of Captain 

Walsh and the other in the possession of Technical sergeant Gilliam 

(R. 14, 45). It was orally stipulated that mly cne case of whislcey 
be introduced into evidence (R. 6). The case of whiskey, Schenley 

. Reserve with a black label, was identified by Staff Sergeant Murphy 
(R. 9, 10)., by Technical Sergeant Gilliam (R. 14), am by captain 
walsh (R. 46). The accused, after being warned of his rights, made 
a statement to Captain Walsh on 9 April 1945 in which he ad.1t1itted that 
he drove to Washington, D. c. on 6 April 1945. He .further stated, 
"We went up there an:l purch3.sed the liliskey. It was brought back 
here and was broueht to Murphy's house. I don't know where it is 

'. nOW'. I don't think it is t.l-iere; * * * *• We came back the dame night 
and I reported tor duty at 0800 a.a usual on Saturday morninglt (R. 47; 

. Pros. Ex. 5). He also mde a statement on -17 April 1945 to First 
Lieutenant Becker, the investigating officer appo:inted p'LU'suant to 
Article of War 70, after his rights had been explained to him., that 
he drove to Washington, D. C. on 6 April 1945 in his automobile and 
was accompanied by Staff Sergeant Murphy; that both of them handled 
the transaction in Mc!lt.hon' s Licpor Store; that ea.ch put up $215.00; 
tlat it was their intention to re-eell part of the l'hiske;r; that half 
of the whiskey had been sold; and that he had received half of the 
proceeds of the IP.le (R. 50; Pros. Ex:. 6). 
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It ,as stipulated that North Carolina statutes prohibit the 

importation or possession of intoxicating liquor except as licensed 

a.rd authorized (R. 51). · . . w 


· 4~ The accused, arter having his rights explained to him, elected 

to make an ,msworn statement (R. 57). He admit\ed the indecent expo­

sur.es but denied any intoo.t to harm the girls in any way (R. 57). 

Although the doctcrs said trat he was oane, he ~id not think hi.a 

actions were normal {R. 57). He wants to stay. in the 88l"vice even i! · 

it. is as ·an enlisted man {R. 57). His· parent& wre divorced when lie 

was a baby and he lived nth his grandmother. He attended junior 

college and graduated from the University of California at Los Angeles 

am was working for a master• s degree :in physical education {R. 58) •. 

He taught high .school tor a year and did playgroum supervision (R. · 

58). He thinks his trouble was caused by masturbation and he f'rught 

against it aoo hoped that his contemplated narriage wruld help him 

(R. 58). He feels ashamed of himself and has not 89.ten 1n the mesa 

hall since he 113.S placed in arrest 1n quarters (R. 59)• · 
. . . 

Major Rosner, Chief of the Neuropsychiatric Section at the 
Station Hospital, Army Air Forces, OVerseas Replacement Depot, Greensboro, 
North Carolina, was a witness for the accused (R. 53). He ·had examined 
thtt accusoo and believed that he was sane, capable of distinguishing 
between right and "Wrong and adhering to the right (R. 53, 56). The 
accused suffers from a recognized form of sexual perversion (R. 53). 
His cmtrol of hi81sexual desire is not the same as the aver~ge nan•s. 
Ha,rever, a perverted sexual instinct can be controlled {R. 54). 
Accused might be deterred by a normal sexual outlet, by exposure or . 
by punishmmt (R. 54, 55) •. 

5. The accused officer lBs convicted, as approved by- the review_. 

ing authority, on three Specifications of accosting and molesting 

female children for immoral and lewd purposes, in violation of Article 

of W'ar 95, an:i bro Specifications of indecently exposing, and one 

Specification of indecently stroking and fondling, his private J:S,rls 

in the presence of the same children, one Specification of wrongfully 

phcing his hand.s _and private parts upon the person of cne of the 

children, and one Specification of wrongf'ully and unlawfully, in ccn­

junction with a staff sergeant, transpcrting ten cases of 'Whiskey into 

the State of North Carolina for resale. The evjdence is ample to 

sustaiJl- the findings of guilty. 


. .• . 
The combination of his conversation and exposure of his pri ­


vates in the case of Ruth Geiger and Virginia Sink, and his conduct 

with M<try Hylton, show the immoral am lewd purposes for which the 

accused.accosted the children. Such conduct is unbecoming an officer 

and a g!Iltleman and is a violation of Article of War 95. The.accused's 

indeceni exposure of his privates to Ruth Geiger and Virginia Sink, 
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the stroking of his unexposed privates in the presence oi' Doris 

Vaughn and the placing of his private parts against the body of 

M:i.ry Hylton are all conduct of a nature to bring discredit upon 

the military servic-e in violation of Article of war 96. 


Concerning Specification 6, Charge II, the evidence-shows 
that pn 6 A.pril 1945 the accused am Staff Sergeant Murphy drove 
from Greensboro, North Carolina. to Washington, n.· c., for the pur­
pose of buying whiskey !or resale. They bought ten cases of Schenley's 
black label whiskey in i.Vashington for $430.00, and transported it to 

. Greensboro, North Carolina, where it ns stored ·1n Staff Sergeant 
Murphy's home. Later, five cases were sold and the remaining five 
cases were found by the Provost Marshal. Staff Sergeant M.lrphy and· 
the accused contributed equally to the purchase price of thEi whiskey 
and divided the ··proceeds of sale equally. The acouoed admitted his 
part in the transaction. The transportation and sale of liquor in 
North Carolina by persons not authorized is a viol.a tion of the statutes 
of that State am a penal offense (Gen. St. North Carolina. (1943) 
18-2, 18-11, 18-29). The violation oi' a State penal statute by mili ­
tary perscnnel constitutes conduct of a nature to bring discredit 
upon the military service and is a violation of Article of }'ar 96 
(CM 245510, Carusone, 29 f3R 199). Further, the ~ssociation of an 
officer am an enlisted man :1n a joint venture in the 'Whiskey boot­
legging business for sale and profit is patently ina,Ppropriate and 
discreditable as a military natter, regardless oi' State law. 

6. · The record shows that the trial judge advocate Wf1S also the 

investigating officer appointed pursuant to Article of War ?O (R. 

49), and in trat connection testified as a witness for the prosecu­

tion (R. 48-50). After testifying, he "resumed his duties as a 'n'ial 

.hdge Advocate" (R. 50). 11 There is no statutory or other legal in­

hibition against an investigating officer serving as trial judge 

advocate or assistant trial jtrlge advocate" (CM 234622, Panettiere, 

21 BR 79 ,. 89). The general rule as to prosecuting attorneys testi ­

fying as witnesses is stated in 28 R.C.L. 4701 


"There seems -to be no question but that the prosecu­
ting attorney is a competent witness to prove all facts 
or statements coming to his knowledge except confidential 
statements.*** However, some of the eases severely criti ­
cize the propriety of a prosecutor. being a witness and an 
advocate :in the same action on account of his liability :to · 
be prejudiced, and the difficulty of the jury in discrimina­
ting between the evidence given under oath and that stated 
in the argument. 11 

\ 
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The Manual for Courts-Marti.al, 1928, does not prohibit the 
trial judge advocate from being a witness. It merely states coo.­
earning the competency o£ witnesses, "Interest or bias does not dis­
qualitytt (LCM 1928, par. 120d). However, it does require tmt a 
member of the court should be excused from further duty in the c·ase 
before quali.f'yillg as a witness far the prosecution (IDM 1928, par. 
59). In CM 224549, ~, 1.4 BR 159, 169, the Boa.rd ot Review held 
that it 'l'BS not error to permit an assistant trial judge advocate 
to testify. 

"The record does not show that the assistant trial 
judge advocate addre~sed the court after he had testified 
or in final argument. He ,,as a competent witness (par. 

· 120, 11JM;Sec. ll59, Wharton's Criminal Evidence, 11th ed.) 
and there is nothing suggestive of unfairness to accused 
in the court's action in permitting hitn-to testify." 

In the present case it· would have been better practice for the trial . 
judge advocate to rave been relieved from active presentation of the 
case since it was necessary tor him to be a witness. ·Def~se counsel 
made no objection to receiving in evidence the trial judge advocate•s 
testimony to the statement made by the accused to him as investigating 
officer acting pursuant to Article .of var 70. In accepting tlv.l prac­

- tice of appointing the trial judge advocate as investigating officer, · 
which has been found convenient in some commands by reason of limita­
tions of appropriately qualified personnel and the logical interrel.a-· 
tion of the functiais of the t,ro offices, it must be contemplated· that 
the :investigating officer will sometimes have to testify. The pro­
prieties established be.fore civil tribunals should be observed so f'ar. 
as practical in such cases, but may in ~rticul.ar cases have to yield 
to considerations ot military- expediency (Cf. Winthrop, Military' Iaw 
and Precedents, Second Edition, 1920 Reprint, ~ge 173-174). 

7. Viar Departml'l'lt records show tlB t the accused is 26 yea.rs of 
age arxl is unmrried. He is a native of' California. and a resident ­
of' Los Angeles,. California. He is a graduate of Glendale Junior 
College and the University of California at Los Angeles, having re­
ceived the degree o.f Bachelor of Educaticn ft-om the latter ldth a 
major :in physical education. He did post graduate 11t>rk for one maith 
at the University_ o£ Southern C&lifornia. In civilian life he was 
employed from October 1940 to June 1941 by' the Los Angeles Board of 
Education, Loe Angeles, California, as a pl.aygroum director, am from 
June 1941 to Ncwent,er 1942 as . a riveter by the Lockheed Aircraft . 
Corporation, Burbank, California. He served in enlisted status ft-om .. 
December 1942 to 28 Mly 1943. He was appointed a seconi lieutenant, · 
Arm-;r of the United States, on 29 M:l.y 194.3 upon graduation £rem the 
Arrrry Air Forces Officer Carxlidate School, Mia.mi Beach, Florida, and 
ordered to active duty in the Air Corps. He was promoted to the grade 
o£ first lieutenant on 25 January 1945. He ms served in commission~ 
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status as Physical Training Officer with ratings of superior and ex-

c~h~. · 


8. The crurt was legally constituted and had jurisdiction of 

the person an:i subject matter. No ~rrors injuriously affecting the 

substantial rights of accused were committed during the trial. In 

the opinion of the Boa.rd of Review the record of trial is legally 


. sufficient to support the findings of guilty as approved by the re­
viewing authority and to support. the sentence and warrant confirnation 
thereof. Dismissal is authorized for a· violation of Article or \ilr 96 
an:i 1s manda.torJ for a viola tiori of Article of War 95. 

Judge .Advocate 

ge Advocate 
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SPJGQ - Ql 282,496 	 lat Ind 
'1 . ' .;_.'._' 
V ,, .., J~ t.h'->Hq A.SF, JAGO, Washington 25 D. C. 

TO: The Secretary ot War 

l. Pursuant to Executive Order No. 9556, dated 26 Hay 1945, there 

are tra.nsmitted hernith. for your action the record ot trial and the 

opinion ot. the Board ot Review in the case ot J'irst Lieutenant llontague 

DuBarry {0-579908), Air Corpe. 


2. Upon trial by- general court-martial this officer was found 

guilt;,, as approved by the 1'8T.1n1rlg authority, ot three off'ensea ot 

wr~ and dishonorab:cy, accosting and molesting female children 

tor immoral and lewd po.rposes (Speci.tieationa l, 3 and 4, Charge I), 

in. violation ot Article of War 95 {Charge I), and ot five of.tenses ot 

military misc~uot, ~onaisting ot wrongfulq and indecent:cy, exposing 

{Specifications l ~d 3, .Charge ll) and stroking and fondlicg {Speci­

fication 2, Charge II) hi• private parts in the presence of female 

children, ld.ll.ful.q am lll'O~ placillg his hands and his private 

parts upon and against the boey ot a female child (Specif'ieation. 5, 

Charge II), and~ and unlawtull.J', in conjunction with a 81:af't 

Sergeant, transporting ten cases ot whiskey into the State of North 

Carolina tor resale, all 1n violation ot Article ot war 96 {Charge II). 

He -.as sentenced to be dimaissed the eerviee, to forfeit all pay am · 

allowances due or to becane due, and to be confined at bard labor, at 

such pl.ace as ·the reviewillg authority might direct, for five yeare. 


·1'he 	reviewillg authority disapproved the finding ot guilty ot Specification 
4, Charge II, llhich involved another offense ot ld.sconduct with a female 
child, approved the sentence, and forwarded the record ot trial for· 
action under Article of war 48. 

3. A BWllll&l"T ot the arldenee may be found in the accompacyi.ng 
opinion o! the Board ot Rniew. The Board ii ot the opinion that the 
record ot trial. ia legally sufficient to support the findings as approved 
by the rerlning authority' and to support the sentence and -.arrant con­
!innation thereof. I concur in that opinion. 

At Greensboro, North carolina, on tour separate occasions trom ,31 
March to 5 April 1945, the accused officer called to his parked auto­
mobile young girls from eight to twelve yeara of age, on the pretext 
ot obtaining street information. Having the ebild close to his car, h• 
then in each instance either uposed or fondled his private parts, call ­
ing the child's attention thereto. In three 0£ the cases, he attempted 
to lure the child into his car, and in one instance was successtul in · 
doing so, whereupon he drove to the woods and, b&ving had the girl, 
eight years old, remove her panties, felt her with hi.a hands and rubbed 
hie private parts against hers. In the 'llbietq. incident, on 6 April 
1945, the accused and a at.a.ff' sergeant jointq- bought and transported 
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ten cases ot 'Whiskey .trom the city' ot Washington, D. c. to Greensboro, 
North Carolina, tor the purpose or resale at a profit to any available 
buyers, in violation of North Carolina law. 1'hey sold halt of it and 
the Provost liarahal seized the rest. Medical testimony furnishes 
assurance t.bat the accused, it moraJ.l¥ degenerate, nevertheless is 
ment&J.l¥ responsible. The .tacts and circumstances ot the case clearly 
call .tor diamiseal and appropriate confinement. I belle-ge, howaver, 
that a leHer period ot confinement will meet the. ends o.t justice. 

I reccmmend that the sentence be confirmed, but th.at the tor- , 
!eitures be remitted and that the period ot confinement be reduced to 
two years, that t.he sentence as thus modified be ordered executed, and 
that a United States Disciplinary Barracks be designated as t.be :place 
ot cClltinement. 

4. Incloeed 111 a tom of action designed to carry into execution 
the !ore&oing recamnandation, should it meet with your approval. 

~. ~-..--........... 


2 Incls .MIK>R C. CRAMER 
1. Rec of trial llaJor 0.neral 
2. Fom ot action 'fbe Judge Advocate General 

( Sentence confirmed but forfeitures remitted and con!ine!llent reduced. OCl(() J90, 
10 Aug 1945)• 
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WAR DEPART14ENT 

Ar,q Service Forces 
In the 01'.fice or The '1Udge .ldTocate General 

Washillgton, D.c. 

i 9 JUL 1945 

SPJGV-CM 282S87 

U N I T --E D S T A. T E S ) INFANffiY REPLACEMENT TRAINING CmrER 
) Cil£P RCEERTS, CALIFCENIA 

Te ) 
Trial b7 G.CJL., · convened 

l'irat Lieutenant HARVEY. J. ~ at Camp Robert.a, Cali!omia, 
G.A.RRQf ( 0-1289234), In- 14 June 194S. Dismiaaal • 
.fantry-~ ~ 

<Pmc:tl ot the BOARD OF REVIEW 

SDAN, KICELI and BEARDSLII, Judge .l.dvocates 


1. 1'ha Board o.f Reri,e,r baa exam1ned the record ot trial in the case 
ot the otticer abaft mmd and aubm.t• thia, it• opinion,. to The Jwd&• 
AdYocate General. 

2. The aeouaed wu tried upon the .following Charges and Speoitica­
tioua. 

...... ­
allllGEa Violation ~ the 96t,a .lrticle of War. 

·-Specif'1oat1ona l-61 (Motion tor findings of not guilt7 au.stained) • 

.A.DDITIOW. atABGEa Violation of the 96tb. Articls ot War.
' . 

Specitioation 11 (Jtot;ion for 1':fnd1ng o.f not guilt7 au.stained) •. 

Specit1cation 21 In that First Lieutenant· Harn7 J. Garrow, In­
fant.r:r, Headquarters, 87ta Intantr.r Training B4ttalic:m, Cup 
Rc:berta, Calitomia, did, at Santa Barbara, Caiitomia, Cll 

or about 7 lfonlllber 191'4, vc:agtul.]Jr, unlawtul.J.y am bigB11oual.7 
ll&J'Z7, take and haw for hi• wife, one Batty .lJ..len, he, the 
aaid First Liaut;enant Harn:r J. Garrow, ha.Ting at the tis.e ot 
said marriage to Betty Allen, a lawtul:wife then li'Ying, t01'it, 
Irene Koor;r. 

He pleaded not guilt7 to all Specit1oat1ona and Charges. .l aotion tor 
findings ot not guilt7 o.f Speoificatiom 11 2, 3, 4, S and 6 of the Charge 
and ~c:l.tication l ot the Additional Charge was sustained bJ'. the court 
(R. ,Sl). He waa tamd guilty of the raainirg Specification 2 ot the 
Additional Charge and of the A&liticmal Charge. Eridence wu introduced 
of one prertoua comi.ction by' general ccurt-mrtial tar maldng .fal.H 
cl11w in rtolat1on ot .lrt.iole ot War 9S and tm' cohabiting and 11.T.l.ng with 
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a wanan net. his wife in violation of Article of War 96. Accused n.s 
sentenced to be dismiesed the service. The reviewing authority approved 
the sentence and forn.r~ the record ot trial for action under Article 
of War 48• 

.3. The evidence far the prosecution shon that Irene Marion Koury 
was mam.ed to accused Cll 17 Oct.ober 19.36 at Whiteaboro., New York 
(Fros. Ex. lOJ R. 33). Th97 lived together for a period of six months 
at 20S Blandina Street., ut.ica., New York., at which tille they separated 
(R • .33). Irene l,{. Kour;r n.s DST8l' divorced from accused, but she was 
told by- accused that he had obtained a diTorce from her at Sal.em, Oregon 
about 7 October 1942 and she remarried on 2.3 May 1944 to Jack Vail• 
She never received 8Il'3" official copies of tlu.a alleged diTore• and now 
resides at 205 Blandina Street., Ut.ica, New York. A. stipulation was 
entered :1Jxt:,o between accused, the defense and the proaecuti~n that Harr;r 
John Rose., the name under 'llhich accused was known before entering tu 
m.litar;r service is the same peNon as H&n'ey ·John 0an-ow· (R. .3,li; 38J 
Exs. 10., 11). A mITiage certil'icate wu introduced in evidence showillg 
that accused. was married a secmd time to Betty- Allen on 7 November 1~4 
at Santa Barbara, State of California (Proa. Ex. llJ R. )4). 

4. Tb.e aocused after ha'Ying been duly- warned of hi• right• took 
the witnHa stand under oath. He testified that in October 1936 he had 
married Irem Kour., in Whitesboro, New York. At that t:illle he believed 
his name to be Harry- Roae (R. SB) and he •• MITied under that name. 
In December o! that year he found hie wife in bed with. another 111&11­
i.mmed:l.ately he filed a divorce suit a1 the grounds of adultery. He was 
told that a period o! n:inet7 dqa was neces&a17 before a final decree 
could be granted. .At. the end ot that period neither Irene Koury- nor 
the un she had been living with cCKll.d be found (R. S9). Since then 
every bit of J1a1e7 that he hu made aince 19.36 hae been spent to trace 
her do1'!1 ao be cow.d legall;r get rid of her (R. 59). In Septeli>er 1942 
while he was stationed at Cap Adair, Oregon, he went to Sal.a, Oregon 
and tiled another suit far divorce through 'WiJJ:1a11 llcKinne7, attorne7 
at law (R. 59). On 29 September l.943 Mr. :U:cXinne7 wrote to accused truit 
it was poaaible then for accWJed to obtain a divorce (Det. Ex. B). 
Accused had paid this attorney a total of about 1150 (R. 62). In the 
spring and sammer of 1944 a~ed receiTed into:nnation from friends and 
relatives to the ei'fect that his wife, Irene Koury, had been seen in 
several places in utica, New York and had represmted herself u beil'lg 
118.l'ried to Jack Vail and appeared pregnant (R. 69)~ . 

.lt abOllt the lliddle of August 1944 accuaed got. sick lean and wem; 
back ea.st to find out whether Irene KOU1"7 wu legall7 ulTied and to 
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detennine llh.tber alie bad obtained a legal decree of d.1..-orce (R. ·72). He 
wu not able to locate her except that ehe liTed. at a particular resi ­
dence aa Mrs. Irene ~ Vail and accused beliffed that. ahe m.ust haTe 
receiTad acaie fonn at legal nat;ice (R. 72). A.ccuaed. did not em.er know­
ingl.y into a bigamoua man1.qe (R. 73). 

On crosa-exud.nation accuaed stated that he had tried un.auccess­
tully to obtain a diTorce .from his 11'1.te, Irene KoUI7, in the State ot 
!lew York a few montba af'ter their u.rriqe (R. 73). He had tried to 
locate her from 19.36 until the lnlllllDAtr or 1944 when he heard from tri.enda 
and relatiT.. abollt her bein; seen in 'Utica, New Iork:. In the SUllllll8r 
of .that )"ear he nnt eut tl7llll to locate her, but co,ud not find her. 
Hownner, be admitted that :ud>era ot hie fadly and friends bad aeen 
her in streets, bolrl.ing alle,-a and other pl&CH (R. 74). In J.94) he had 
applied for a loan '111th the First. Bational B&nlc of Va:mouth, MomOllth, 
Oregon, for a loan neceaaitated 'b7 the serious illness ot h1a wite. He 
belieftd he had obtained a final diTorce ·in Oregon 1n 1942, and u:pla:tned 
his quest. to locate Irene Kourr in the INla8I' o.f 1944 in an effort 
to •ease ST own ccmcience• (R. 74). The r,ason ,my he had belie'Nd · 
that a final decree was granted in 1942 was a letter receiTed tram the 
att.o:imy in Salan, Oregon, saying that 111t w:l.ll now be poHibJ e for 7ou 
to get a diTOrce• (R. 7SJ Det. ~· "B•). 

In A.prll 1944 accused received a telegram .froa Mr. JlcKimey which 
he interpreted t.o 11ean that the divorce itself was absolutely- 1n ettect. 
He bu not been able to trace the telegram (R. 7$). When later he re- . 
ceiTed definite information about; the subsequent marriage or Irene KoUJ:7 
he wrot.e to llr. McKinney- again .for an explanation of his :marital status 
(R. 76). J.ccaaed 1188 then asked, 111n your own mind you JlUSt not have 
been convinced that your divorce action bad been final, eTen on the 
strength of the telegram, is that correct•, to which he answered& •In 
ST own m:lrxi I was con'f'i.nced but the tacts are - 1'811, it is really the 
D7 a man feels the •1' ..r:t' luck l'Wl8, somethillg alwa;ys seema to cane 
up" (R. 76). When questicned b7 the court whsther or not he could no,r 
obtain endence from the coul"t. in Salem, Oregon, that he had boen 
divorced, he stated that he now had ertdence that he had not been 
diTOrced (Re 77)• 

A ati~ation was entered into betnen prosecution, defense and ac­
cused that if Captain Russell .l. J'cmea would be present in court; he would 
testify that he had known and worked with &COWied for a period or·about 
six neks, and to the beat of h1a knowledge accusec had ccnducted b.i:llSel! 
as an officer and a gentleman and had diligentl.7 applied himself to hi.a 
1r0rk (R. 77)J also that Captain Victor lhmgertord would taati.fy that 

3 


http:taati.fy


(398) 


accused pedormed hi.a cmties in a :military manner and displayed unax- · 
celled technical knowledge (R. 78). Lieutenant Colonel Gerald c. Line, 
acouaed 'a ccwmanc:Ung otticer would grade accused on his llil1tar;r pro­
ficiency as superior (R. 79). Tlle adjutant and the executive officer 
of accmed. 1a organization testified that accused perf'ormed his military 
duties conscientiously and to the best of his ability (R. 52) and fraa 
a stau:lpoint. of m.llitar:r ability he would be graded superior (R. 54). 

5. 'lhe evidence 1s clear t.hat accused was 111.ITied twice, the first 
t.Ule to Irene llarion Kour;y at Whitesboro, New York, 1n 1936 arxi the 
seocnd tim to Betty .lllen in Santa Barbara, Calii'omia, in 1944. · "!'he 
first wife 1s still living in utica, Ne,r York, and the accused admits 
that he bad not secured a divorce from her. He attempted twice to do 
so, the first tble in the state of Naw Ione and then again ·1n Sal•, 
Oregon. His de!ense aeems to hinge on the the0r7 that at the tille that 
the bigmq 111.a camnitted he had reaaon to believe that his MITiage to 
Irene KoU17 bad been disaolved and he was free to remarry-. We belieTe that. 
this de!anse is untenable in law and 1n tact. 

~ Biga:m;y hu been defined aa the crime colllllitted b;r the act of marry-­
ing while the spouse of a far119r •rriage, still in force, is alin 
(Ballent;ine • • Law D1.cticmar.,). 

The cozpua delitti of bigaiv 1s the unlawful urriage contract and 
the offense is committed at the place where this unl..aw:f'ul marriage is 
celebrated. Accused co:atracted the unlmul marriage in the state of 
Call!ornia. The Penal Code of that state in Chapter V de!inea big&JQ' a 
follcrna 

Sec. 281. "En17 perscn having a husband or wife living, who 

maITies sn;r other person, except in the cases specified in the 

next; section, is guilt7 of bigamy-.• 


Sec. 282. •The last section does not extend­
. "l.. To &IJ7 pereon by reason of any tonier 11arriage, whose 


huaba.Dd or wife b;y such marriage has been absent for five succes­

sive years 'Without being known to such perscn 'Within that time to 

be liTingJ nor, 


•2. To aey person by reason o:t any former marriage llbich has 
been pt"onounced void, an.nulled, or disaolTed by the judgment of a 
competem; court.• · 

Seotion 22-601 of' the Code of the District o:r ColllJllbia recognized 
bigamy as an offense and provides a penalt;r therefor. 
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H01f8ftr,· bigamy hu been recognized as an offense under the 9Sth 

and 96th Articles of War, without; reference to etate lawa (CM l28W., 

BarryJ Cl( 217931, JenkinsJ C)( 245278, YagelJ 3 Bull JA_O l~). 


6. The prosecution baa established its case b,- proring a valid 

first 18rriage and a second illegal marriage at a time llhen the law­

ful.spouse of accused was li'rlng. Prosecution is not bound to go 

!~her and ofter in evidence proof that the firet m.a?Tiage bas not 

been dissolved (People T. Huntlez, 269 P. 7SOJ 93 Cal. S~). Such a 

knowledge is peculiarJ,.:y within the cognizance of accu.Hd and "the burden 

of pro'fing the divorce is on the de!endant" (Wharton's Cr1•1nal Law, 

12th Ed., Vol. 2, P• 23SS). An hanest but. erroneous belief' in a 

divorce is no. defense (Wharton's Crhdnal Law, supra). It has been held 


. that intent 1a not necessary- to ccmnit the crime of bigui;r andc 

"* * * Under this attitude the :majority- rule bas developed that 
good faith of a de!end.ant in contracting a second marriage, 
belimng that a divorce was nlid to dissolTe a tonier mar­
riage, or that separation had the effect of' divorce, is no de­
fense to a dl.arge of bigQIY'• 

•si:llilarly are the .Jl&lV' holdings that belief in good faith. 
ot termination of a former union b,- divorce, when in fact no 
auoh decree bad been granted, is likewise no defense. Opposed 
to these Tiewa is that of seTeral courts which recognize as de­
tense a mistaken belief in the m:::1.stence of a divorceJ or at 
least mitigate pumshlaent of biga:m;y because of this.• 
(Wharton•s Crhdnal Law, 12th Ed., Vol. 2, P• 2)88). 

The California court1 follow the majorit7 rule am have held that a 
secon:l mam.age under an erroneous concepticn that the first. aarriaga baa 
been annulled c,r dissolved is not a defense to a charge or bigu,;y {People 
v. Kelly. 90 P. 2d 605, ~0I?g7 v. Hartman. 62 P. 82); people v. Priestly. 
118~6.$, People v. Ola , P. 2d 588f. ilthough there is a canfilct 
1n the deciaiom 1n other jurisdictioil8 the Call!ornia cases are 1n line , 
with the greater weight of aut.horit7 (10 CJS Bigamy-, P• 367, par. 7J 
State v. Hendrickson, 67 Utah lS, 245 P. 37SJ S7 ALR 792).- .---- ­

The quastion ot good taith in the belief ot the dissolution or a 
sarriage in ·a charge of bigamy -.s discussed in a Federal cue, Alexander 
v. United States, 1.)6 F. 2d 783 (1943) decided b7 the United States Court 
of Appeals for the District ot Columbia. The couJ:1; however did not de­
cide the case cm the point wbetaer a criminal. intent was neoesaary to 
ccamd.t bigUJT since in that casa the accused had tailed to pron a bona 
fide belle! 1n the dissoluliiai ot the Jrior 11&1Tiage. The United Statea 
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contended in that case that the crime was completed when the second 
marriage n.s oontracted 'Within the i'ive-,-ear period and while the first 
111.te waa aliTe and undivorced. The court saida 

•'!be great weight or authorit7 8U8taina the Government'• 
position, though there is respectable authorit7 that an honest 
and reasonable belief that the f'irst mani.age bas been 
terminated is a defence. So far as we know, the question 1a 
MW in the District or Columbia. In the light ot the undis­
puted tacts CJt this case it is mt necessary that n answer 
it. The rule which denies the· datence ot good faith is a harall 
one and in a proper case where the :lnrormation is such that a 
reuoJBble persollj after an honest and thorougn investi8ation, 
would lsaTe been justified in remareying in reliance 011 it, n 
shoul.4 be alOII' to hold that such a rema?Tiage conatituted a 
!el0%J1'• · 

"But. eftil in those States taking the lllinorit:y position 
it is necessary that the accwied have made a bona .fide and 
diligent e.f'tort to ascertain the true .tacts. ""Inthe preaent 
case appellant I s en.dence wholly .tail.a to 11euure up to this 
standard. * * .... 

. 7. .So in th1a case accused has tailed to proTe either that hia mai­
riage to Irene 1'arion lCour;r had been d:lssolftd, or taat he wu justified 
in the belief that the tiret marriage aad been terminated 'b1' a decree ot · 
diTOrce. The only en.dance relied upon b1' accused 18 bi• own teetao~ 
to the ettect that in 19)6 he tried unsu.ccessf'ul.~ to obtain a diTorce 
from his lli!e in the State CJt New Iark and that again in October 1942, he 
tiled a suit for divorce at Salem in the State ot Oregon. .A.a to the 
status of this suit in Sept£alber 191,J, he receiTed a letter f'r011 h1a at­
torn&7 (Der. EE. A} atating that it "M>ul.d then be possible for accused to 
get a diTorce. In April 1944, accused teetified that he reoeind a 
telegram, not introduced in erldence, which he interpret·ed to aean that 
the diTorce itself -.u in effect.. No other camnunicationa or certificates 
were enr received to substant~e his alleged belief ot baring obtained 
a diTorce. A tn llOnths later, he was inf'ormed that b1a wife had repre­
sented hersel.1" as being arried to cne Jack Vail and was pregnant when 
seen. In tbe monlih ot .A.ugut accused secured a le&Te ot absence and went 
back ~ find out wbetber I:r,me Kour')" had obtained a legal decree ot 
divorce. ~ should accuaed incur th:1.a ad.ditional. expense and trOllble it 
he had already' a Tal.id legal diTarce ot 111s own? Nevartheleas, he went 
to utica, New York~ the place of' his .tormer residence and of residence or 
his 111.te, and al.though Irene .Koury- llad been Hen there lllBIO" times b1' !da 
fr.I.ends am relatives, he states that he .tailed to contact her. Accused 
testified under oath that he had not .been able to locate hie 111.te since 
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1936. Howenr, on crosa-exa•dnation he admitted. to havil:lg applied for 
a loan in 1943 necessitated b7 the serious ill.neaa ot his wife. Ac­
CW1ed returned to Cal.itorm..a and on 7 November 1944 went; through a 
:matrimonial cerem.0173" with Bett7 .Allen. He failed to coat.act; his toner 
wite to ascertain llhether their marriage had been diseolTed and he 
did not take the trouble to get proof from his attorne;r or the court 1n 
the State of Oregcn whether a divorce had been granted. In Tiew ot all 
the inconsistences and the inadequacy of accused I s explanation, 118 

cannot give credence to his test:1m.01'J1" that he ~lined that the first. 
11Arri&ge had been dissolved. No reasonable man cOllld llave entertained 
sq such belief, and 118 do not see how accused could have so belie'ftd. 

Even if we disregard the mjority rule that intent is not neces­
sar., to condt the crime or bigamy, under the e'rldanoe in this case 118 

find that it accused did mistakenly bellen that Ile had alrea~ ob­
tained a divorce in Salem, Oregc:n, or that bis wife had procured their 
marriage to be diJSsolTed, his opinion reaulted from lack of reasonable 
4lligence and -.nt or proper care to ascertain the truth, and WU SO 

reckless as to border cm deliberate bad faith. 

· 8. Tb.ere remains an irregularity to be disposed ot. The def'811N 
moTed for a find:i,ilg of not; guilt7 of all Cha,rges and Specifications and 
the court announced that the motion was granted u to Specif1cations 1, 
2, 3, 4, S and 6 or the Charge, and it remained silent as to the motion 
far a finding or not guilt7 as to the Charge itself. Q>Tiousl.y' that was 
an <Wers:l.ght b7 the court llhich is-without. 1ny- legal consequencea. The 
Charge codiained ally six Specii'1cations and the •otim was granted as 
to all c£ thea. A Charge rithout a Specification legally' is an empt7 
shell. 

Winthrop 1n his discussion on Forms ot Findings in Military Law and 
Precedents, Second Edition, Reprint 1920 on page 379, sayaa - ­

••**But. to !ind Not Guilt7, (or Guilt7 ll'ithoat crudn­
alit7) of the apeci.ticatian, or or all the apecliicationa 
llhere there are several, and then Guilty' ot the charge, 1• an 
inconsistent and incongl"QOus verdict, since the finding on the 
specification or specifications deprives the charge of sup­
port, - leaves it llhollJ" ll'itho-.it ati:>atance, - and a finding ot 
Quilty upon it is n nullity in law. * * *•• 

9• A.ocused 11!1 29 1f41'8 of age. He •s bom in nion, New York, 
atterded the grade achoo.lei and was graduated from high school. He al.80 
attended Carnegie Institute !or two 7eara. On 7 April 1939 he enlisted 
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in the Arar,- and he wu honorabl,7 di1cllarged to accept a ccudasion. u a 
Hcond lieutenant in the J.nq ot the United Stat.. m 4 A.ugut 1942. On 
22 Jarmaey 1943 he wu promoted to first lieutenant;. On 8 Deoaber 1943 
be wu tried by' a genC'Bl court-urtial (c:M 246219) tor Nldng false 
·ar.ticial stat..nt• in violation of tu 9Sth Article ot War and .tar co­
habiting and li'Yil:g in open relationship with a waun not hi• wit• in 
Tiolation of the 96th .Article or War. He wu found guilt,' of all Charges 
am Speoilioationa and 1entcced to dismsal and total. forfeitures. 
The •entence wu conf'irMd and OOIIIIUted to a reprilland by' the President 
(GQ(() No. 128, 16 Jrarch 1944). , 

10. The co~ w.a lepl.13' conatituted. and had jurisdiction ot the 
accused am the ottense charged. No errors injuriously' at.feating tbe aub­
stant;ial·_rigbts ot the accused were ccmdtted during tha trial. In the 
opinicm at tbl Beard of Bn1n the record o.t trial u legall3' nf!icient 
to 8\lpport the findinpand tbl sentence and to warrant continlation er the 
sentence. A sentence ot di8JB1saal. is au.thcrized upon conrlction ot a 
'Tiolation o.t .Article ot War 96. 
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SPJGV - at 282587 lat Ind 

JUL 2 .. lS4:Hq !SF, JAGO, Washington 25, D. C. 

TOa The Secretary ot war 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted hennr.1.th for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Harvey­
J. Garrow (0-1289234), Infantry. 

2. Upon trial by general court-martial this officer was found guilt," 
of bigamy, in violation o! the 96th Article o! war, 1n that he marrie<t 
one Betty Allen at Santa Barbara, California, on? November 1944, having 
at the same time an undivorced living ll'ife. Evidence was introduced or 
one previous conrlction by- general courtrmarti&l for making false elaim1 
in violation of the 95th Article of 1far and for cohabiting with one Betty 
Lou lleGrath, a wanan not his w:L!e, in violation of the 96th Article of 
War (GClLO #128, 16 March 1944). He •s sentenced to be dismissed the 
nrvice. The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

3. .A. sumnary ot the evidence may be tound in the accompan;ying 
opinion of the Board of Rnia,r. I concur in the opinion o:t the Board of 
Review that the record of trial i• legal]¥ sutticient to support the 
f1ndings and sentence and to warrant corif'innation of the sentence. 

Aecuaed on 17 October 19.36 married Irene Marion Koury at Whitesboro, 
New York. They separated a !n months after their marriage. He joined 
the .1~ on 7 April 1939 and on 4 August 1942 was camnissioned a second 
lieutenant in the Army of the United States, Intantrr. On 7 November 
1944 in California he married Bet-cy Allen, an Arm:y nurse. No divorce 
was eecured by accused prior to the second marriage. Accused testified 
to an unsuccessf'ul attempt to obtain a divorce in the State ot New York 
immediate~ after his separaticn and to the filing ot a divorce 8Uit in 
the State o! Oregon in October 1942. He stated t.bat he believed t.bat 
bis marriage bad boen dissolved by the court in Oregon. This contention 
ia not supported by aey evidence 'Ulndjng to warrt.nt aey such belief, cm 
his part. · 

I Ncommend that the sentence be confirmed and ordered executed. 

4. Incloeed ia a tom ot action deaigned to c&lTT into execution 
the torego~""g recanmendation, should it meet with your approval. 

~ . ~-.. ___,.___ 

2 Inola MYRON C. CRAMER 
1. 
2, 

Rae of trial 
Form oi" a~tion 

Kajor General 
'l'he Judge Advocate General 

( Sentence confirmed. GCW .391. 39> .lvg.1945)• 
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WAR DEPARTMENT 

.lrJll7 Service Forces 


In the Oi'tice ot The Judge Advocate General 

Washington, D. c. 


SPJGH-CM 282649 
2 5 JuL 1945 

UNITED STATES ) FERRYDiG DIVlSION 

AIR TRA.NSPORT CCIIMAND
lv. 

Trial by' G.c.11., convened at 

First Lieutenant KENNETH Greenwood .lrJll7 Air Field,
l 
G. :KEISEL (0-535Sll), Air Greenwood, Miasiasippi, 
Corps. 	 21 Ma,- 1945. Disllissa.l and 


) total forfeitures. · 


OPINION ot the BOARD Ol REVIEI 
TAPP?, GAMBRELL and TREVETHAN, Judge Advocates 

l. The Board ot Review has examined the record ot trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the tollod.ng Charge and Speoiti• 
cations 

CHARGE: Violation of the 96th Article of War. 

Specification: In that First Lieutenant Kenneth G. Keisell 
553rd Anrr Air Forces Base Unit (Third Fereying GroupJ, 
Ferrying Division, Air Transport Counand, did, at or 
near Itta Bena, llississippi, on or about 17 April 1945, 
wrongf'ully operate a government aircraft, to-wits a 

P•51D type aircraft, at an altitude ot less than 500 
feet above the ·ground, in violation ot paragraph 16 a 
(1) (g) of Anq Air Forces Regulation Number 60-16, dated 
6 March 19.44. 

Htt pleadt. 1 not guilt7 1~ and wu found guilty ot the Charge &Dd Speoi­
tication thereunder. No evidence ot any preTious conviction waa con­
sidered. He· waa senten~,,d to d1Sllissal and total f'orf'eitUNs. The 
reviewing autbority &l>'Pt''JVed the sentence and forwarded the record of' 
trial tor action under Article ot War ,48. 

3. The prosecutica introduoed nidenoe showing that accused on 
17 April 1945 fln a P•SlD type Ar,q airplane #44-73903 from Shreveport, 
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Louisiana, ·to Greenwood~ Air Field, Greenwood, Missieeippi. He 
took ott at about 0930 and landed at about 10.35. Itta Bena, Miesi.eeippi, 
1a located· along the most direct tllght route between Shreveport and 
Greenwood, and 11 about three minutes !lying time, in a P-51D type air ­
plane, west ot Greenwood J..rarr Air Yield. .lt about 1030 on 17 April 1945 
a eilver colored 1ingle-engine airplane was eeen 'b7 at least four e79­

, 	 witneHes (R. ·35-41, 43•50; Pros. Exe. 10, 11) to fi1' acroas a three 
wire power line at a point about 1~ miles northlfest of Itta Bena, 
severing all three wires • .lt the ti.lie ot th1a incident the airplane 
was~ about t.ent7 teet above the.ground (R. ll-20, 35-47, 51; 
Proa. Exa. 10, ll). Tba l01rer wire ot the power lJ.r.ie was about twenty 
teet abc,ye the ground and the other tao wires were some two or three 
feet above the l01rer one: (R. 36). · . 

Upon landing at Greenwood Arq Air Field, accused reported 
damage to the airplane he bad been piloting and pointed out the dama&e 
to milltaey personnel. This damage consisted ot a deep cut in the 
leading edge of the lef't wing from which Hveral pieces ot wire,· ot the 
same type as that comprising the severed pc:,arer line, were removed; the 
pitot tube was broken and hanging loose tran. the cowling of the right 
wing; there was a scratch in the aluminum along the edge of the left 
wing; there were scratches across the right wing &Dd on top ot the 
engine's cowling and all tour blades ot the propeller had been nicked 

. in the 8&1118 place (R. 7-ll, 24-25, 29, .,OJ Pros. ED. 1-4). During an 
investigation ot the damage tot~ plane, and after accused bad been, · 
warned or hilt' rights, he made a voluntary statement to the investigating 
officer that he bad taken oft .from Shreveport Municipal Field, Shreveport, 
Louisiana, as pilot of a P-51D type airplane number 44-73903, at about 
0930 Central War Tia, on 17 April 1945, climbed to 3,000 feet and re­
mained above that altitude Wltil he entered the•tratfic pattern to land 
at Greenwood .Anq Air Field, Greenwood, J41ss1seippi, at about 1035 

-Central War Time on.the es.me date. He etated further that at about 20 
IDinutes after taking off he observed that his air speed indicator was 
registering no epeed, and at the same time observed that the lef't wing 
tip of hie airplane bad a cut in it, but denied knowing how the damage 
occurred (R. 6, 26, -rt, 54; Pros. Exe. 7, 8). 

4. The accused, ha"Ting been fu.ll.y' informed of his rights as a 
witnees, elected to remain silent. War Department, A.G.O. Form No. 66-2 
relating to accused was recebed in evidence as Detense I e Exhibit .l and 
read to the court. It waa stipulated between the prosecution and detenM 
counsel that accused bad to his credit 1221+ hours f'l.ying time, ot which 
approximat.ely 700 hours were flown in combat on approximately 95 llieeiona. 

5. The evidence clearly demonstrates that an airplane of the 
type piloted 'b7 accused 011 17 April 1945 new in_to_ and severed a three 
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wire power line located a short distance west or Greenwood Arrq Air 
Field, Greenwood, Mississippi, and that accused was piloting his air­
plane 1n this same locality- at the same time. The power line was 
about 20 or 25 feet above the ground and when accused landed at 
Greenwood Army Air Field his plane was found to· be in a damaged 
condition. Several pieces ot wire, of the same type as that compris­
ing the severed power line, were removed f'rom the leading edge or the 
left wing. To strike these wires the airplane was obviously- being · 
flown at an altitude less than 500 feet above the ground in violation 
ot pe.ragraph 16a (1) (g), .lney' Air Forces Regulations No. 60-16, dated 
6 March 1944, which prohibit the operation ot military aircraft below 
an altitude or 500 feet above the ground, except under certain specified 
conditions not present in this case. At least four persons saw an air­
plane, similar to the one piloted by accused, fly into the wires or a 
power line at the time when and the place where accused was then pilot­
ing his airplane. From such evidence the court was fully justified in 
finding accused guilty as charged. 

Although Army Air Forces Regulations No. 60-16, paragraph 
16e. (l) · (g), dated 6 J/iaroh 1944, were not introduced in evidence, the 
court was expNssly- requested at the trial to take judicial notice of 
them and the court was authorized to take cognizance of the :eroviaions 
of these Ngulations without their introduction in evidence (lDM, 1928, 
par. 125, CM 244946, Forbes, ':8 B.R. 81). 

6. Accwsed 18 single and 23 7ears or age. He ii a high school 
graduate and enlisted in the A.r1!f¥ Air Forces on 9 Januar)" 1942. Upon 
completion of the prescribed flight training courses he was appointed 
a tlight otficer 10 March 1943 and on 4 October 1943 was commissioned 
a second lieutenant, Army ot the United States. On 1 November 1944 
he was promoted to f'irst lieutenant, MCS 1050-pilot, twin-engine. He 
baa had ten and one halt months overseas service with the India-China 
Division or the Air Transport Command. H11 pertormance ratings range 
from satisfactory- to excellent. He baa been authorized to wear the 
Asiatic-Pacific and American Theater ribbons and one overseas service 
bar. He hae been awarded the Distinguished Flying Cross and the Air 
Medal with one Oak Lea.t Cluster and is entitled to wear the Distinguished 
Unit Badge temporarily per citation ot the India-China Wing, Air Trans­
port Command. 

7. The court was legall)" constituted and bad ·jurisdiction or 
the accused and the offense. No errors injuriously a.t!ecting the sub­
stantial r~dits of the a,~cused n·re oOllllllitted during the trial. In 
the opinion ot the Board ot Review the record ot trial is legally- sut­
ticient to support the tiudings of' guilty and the sentence and to 
warrant confirmation of th•J sentence. Dislllissal is authorized upon 
conviction of a violatiou or Article ot War 96. 

~,)/ ._."'lat/</, Judge Advocate 

Gl'&·t:M: &: ~ ,_Judge J.dvocate 

~
, Judp ,ldVOcate 
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SPJGR-CM 282649 1st Incl 

Hq jSf, JAGO, Washington 2,, D. O. , 31 JU'. 

TO: The Seoret_!lr,y ot War 

l. Pursuant to Executive Order No. 9556, dated lif&7 26, 1945, 
there are transmitted herewith for 7our action the record or trial and 
the opinion or tbe Board or Review in 1ibe case ot Firet Lieutenant 
Ienneth G. Keisel (0-5.35811), Air Corps. 

2. Upoit trial bJ' general court-martial tbie officer-pleaded not 
guilt7 to, and was found guilt," ot, piloting a P-51D t1P9 Government air ­
plane at an altitude of lea1 than 500 feet above the growd contrar,y to 
the prod.aiona or paragraph 16a (1) Cs), Arm;r Air lorcea Regulations 
Number Eo-16, dated 6 March 1944 (Charge and Speoitication) in violation 
or-Article or War_ 96. Be was sentenced to diemiesal and total rorteit ­
ures. The reviewing authority appr~ed the seir..ence and forwarded the 
record ot trial tor action wider Article of War ,48. 

3. .1 1UJ11111a17 of the evidence 111&7 be found in the aocompe.D1'i-ng opi.n• 
ion ot the Board of Revi... The Board is of the opinion that the record 
ot trial is legally eurticient to support the tindinp ot guilt7 and the 
sentence, and to warrant confirmation ot the eentence. I concur 1n that 
opinion. On 17 April 1945 accused fin a P-51D t;ype Government airplane 
from Shreveport, Louisiana, to Greemrood .lrrq Air Base, Greenwood, 
Jliesiesippi, and while en route new into and eevered a three-wire power 
line located a short distance west ot Greemrood, MiSBissippi, which said 
line was constructed about 20 to 25 feet above the ground. The damage to 
the airplane accused was piloting ooneiated of a deep out about 18 inches 
long in the leading edge ot the lett wing, the pitot tube was broken and 
hanging loose f'rom the right wing, both wings were scratched, the top ot 
the engine cowling was scratched and all f'ou.r blades ot the propeller were 
nicked relatively 1n the same place. Upon landing at Greemrood .l.rm7 Air 
Base accused reported the damage, but denied urr knowledge or how it bad 
bccurred, saying that he new above 3,000 f'eet altitude at all times after 
taking ott trom Shreveport, Louieiana, until he entered the traf'!ic 
pattern to land at Greemrood. 

Transm..:.+.ted with the record ot trial 1s a memorandum tor The Judge 
Advocate General, dated lS July 1945, f'rom the CoJ11111anding General, Arm:r 
Air Forces, and sign6d by Lieutenant General Ira c. Eaker, DeputJ Com­
mander, ArlJ!J' Air Forces. ~ makes the following observations and reoomenda­
tionss 
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"In flying so low that he struck and severed three wires 
0f a power line suspended at an estimated altitude 0f only 21­
28 feet, this otticer plainly eommitted a serious and wil£ul. 
violation of flying regulations. Serious injury- to himself 
and substantial damage to the aircraft be was piloting were 
thenby Nndered highl,y probable. Through extreme good fortune 
only llinor damage to the plane resulted. The gravity ot the or­
tense was aggravated by the accused's apparent talsifioation in 
denying any knowledge of how the damage occurred when he was 
questioned immediately after the incident. At his trial, how­
ever, he did not perl!list in this denial, electing irultead to 
remain .silent rather than to testify in pis own behalf'. An 
inspection or thia officer's previous lllilitary record discloses 
that it ia umll&l'Nd. '11th only one exception, his manner ot 
pertormance of' duty has been classitied as excellent by hia 
commanding otf'icera. He has served overseas f'or ten and one­
halt months, and baa been awarded the Distinguished Flying Cross 
and the Air Medal and one Oak Leaf' Cluster. He is authorized to 
wear the Distinguished Unit Badge. Considering all the circwn­
atanoes of the Tiolation, and giving :f'u1l weight to the accused's 
commendable past record, I believe that the best interests of' 
the service do not require the oonf'irmation of' his dismissal. 

•1, theref'ore, recommend that his sentence be co11111Uted to 
a rorreiture of :p9.7 in the amount~ t75 per 110n.th tor 9 months." 

.,. 

I concur in the recommendation of' the Commanding General, Army Air Forces, 
but I think it should also include a reprimand. I therefort1 recommend 
that the sentence be conf'irmed, but that it be colllllluted to a reprimand 
and a !orteiture at accused's pe.7 or $75 per month for nine 11.0nths, and 
that the sentence as thus co11111Uted be carried into execution. 

4. Inclosed is a f'orm o! action designed to carry the above rec­
ommendation into ef'tect, should such reoolll!llendation meet with your approval. 

3 Inola . MIRON C. CRAMER 
1. Record ot trial Major General 
2. Fora or action The Judge Advocate General 
3. Memo be Hq ill", l8 Jul 45 . 

{ Sentence confirmed tut comnm.ted to a repri.mc'.nd and forfeitures. GCID 401., 1~. 
11 Aug 191,5) • 

http:repri.mc'.nd
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