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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. ' 

SPJGN-CM 278666 ·
' 

/ . 
._.., '... 

) ARMY AIR FORCES EASTERN 
UNITED STATES ) FLYING TRAINING COMi-IAND 

) 
v. ) Trial by G.C.M., convened at 

) Harlingen Army Air Field, 
Second Lieutenant LEONARD ) Harlingen, Texas, 19 'March 
M. W.CLLAN (0-714583), Air ) 1945. Dismissal • 
Corps. .-) 

.OPINION of the BOARD OF REVIffi 

LtPSCOIJB, 0 1 CONNOR and MORGAl~, Judge Advocates
. 

l~ The Board o:f Review has examined the record of trial in the 
case of tna officer named above and submits this, its opinion, to_ The 
Judge Advocate General• 

. 
2. The accused was tried upon the following Charge and Speci.fi 

cati.on: 

CHARGE: Violation of the 96th Article of War. 

Specification: · In that Second Lieutenant Leonard M. Willan, 
2123rd AAJJ' Base Unit, Section "B"., Harlingen Army Air 
Field, Harlingen, Texas., did., at a point approximately 

· seven miles south o:f _Laguna Madre Sub-Base, Harlingen 
Army Air Field, Harlingen., Texas, on or about 9 October 
1944, wrongfully violate paragraph la, AAF Regulation 
60-16.A., dated 15 April 1944, to which he was subject, . 
and which provides as follows: 

l. General: 

a. Reckless Operation. An AAF pilot 'Will not 
operate aircraft in a reckless or careless manner, or so 
as ~ endipiger friendly aircraft in the air, or friendly 
aircra:ft, persons, or ·property on the ground. 
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by wrongfully piloting and flying a TB-26C airplane 
in such a reckless am careless manner as to endanger 
a friendly aircraft in the air, to-'Wi t : B-24H air 
plane, W' Serial No. 42-95389. · 

He pleaded not guilty to, and was found guilty of, both the' Charge and 
the Specification thpreunder. After evidence had been introduced of one 
previous conviction for a violation of too flying regulations, he was 
sentenced to be dismissed too service. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article' 
of War 48. 

3. The evidence for the prosecution shows that formation flights 
were forbidden at Harlingen Army Air Field, Harlingen, Texas., ,except o~ 
a duly authorized .gunnery mission. They were permitted in this one in
stance both enroute to the gunnery range on the Gulf of Mexico and on the 
return trip as far as the mainland. The moment land was sighted the 
pilots were under a duty to "break up"· and to complete the journey to 
their home base independently (R. 8-9, 26, 28, 30-32, 39). Although 
this policy had not been reduced to writing, it was orally conveyed to 
all flying personnel at several meetings which were attended by the ac
cused (R. 8-9, 29, 33). All pilots were also instructed as to the con
tent ·of Army Air Forces Regulations 60-16, 60-16.A, 60-16B, 60-16D, and 
similar Post Regulations, prohibiting planes in operation from approaching 
'Within certain prescribed distances of one mother (R. 8, 36). 

At 1610 on the afternoon of 9 October 1944 a TB-26 C and a B-24 
took off from Harlingen Field on a- gunnery mission over the Gulf. (R. 10, 
35; Pros. Ex. C). Second Lieutenant Ernest J. Kinkopf-and the accused 
were the pilot and co-pilot, respectively, of the former plane and Second 
Lieutenant Richard N. Wadman and "Lieutenant" L. J. Willis Voris were the 
pilot and co-pilot, respectively, of the latter (R. ll-13, 15, 18., 20., 
35, 42; Pros. Ex. C). Both ships proceeded to their destination in 
formation. After the firing had been completed and the homeward trip 
was begun, Lieutenant Wadman suggested over the radio that the formation 
be continued (R. 24, 36, 39). His ship was then flying non" the TB-26 c, 
but a.few moments later he inquired of Lieutenant Kinkopf whether, "you want 
to try it a while". Lieutenant Kinkopf replied in the affirmative' and 
"dropped back" to enable the B-24 to assume the lead (R. 20-21). ' At this .
point the accused requested and was granted permission to "take over" the 
controls of the TB-26 C (R. 16, 21). He innnediately proceeded to "close 
in" on the B-24 to a distance less than five hundred feet from its right 
wing and even less than one-half of its wingspan (R. 16., ;38). 

' 
Both ships maintained their relative positions until they reached 

the shoreline. Desiring to- terminate the formation, Lieutenant Wadman 
raised the right wing of too B-24 and "peeled" "off and down" at a sharp 
"angle of bank" to the left. , This was the easier of two methods of 
signaling the end of a formation flight, the other being radio con:anunidati.on 
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(R. 17, 23-24, 26, 32-33, 36, JS, 40-41). Although a sharp turn might 
also properly be understood as a challenge to -the pilot of the wing ship 
to prove his alertness and skill, this interpretation was not justified 
in the case of TB-26 Cs and B-24s which were too heavy for violent 
maneuvers (R. 'Z7, 38). The only other possible construction would be 
as a warning of imminent collision (R. 23). 

Altilough the sharp turn of the B-24 was intended by Ll.eu • 
tenant Wadman as a signal 11 to break off and go home", was promptly re
cognized as such by Ll.eutenant Kinkopf, and was completed over the 
shoreline beyond which formations were illegal, the accused; instead 
of pursuing an independent course, veered the TB-26 C to the left in 
pursuit· of the lead ship (R. 17, 33, 36, 38). Just as both planes 
"leveled off11 the right wing of the TB-26 C struck the left wing of the 
B-24. The TB-26 C immediately went into a II sort of a ·half roll", and 
Ll.eutenant Wadman lost aileron control of the B-24 which began to drop 
rapidly. Ylith Ll.eutenant Kinkopf 1s assistance the TB-26 C was finally 
restored to an uprisht position and safely piloted back to the base. 
The B-24 crash-landed. Both the right vtlne of the TB-26 C and the left 
wing of the B-24 had ultimately to be replaced (li. 17-19, 25-26; 35, 
37, 39.:40). 

4. After being apprized of his rights as a witness, the accused 
elected to remain silent (R. 44). No evidence was adduced on his behalf. 

5. The Specification of the Charge alleges that the accused did, 
11on or about 9 October 1944, wrongfully violate paragraph la, AAF Regula
tioI\ 60-16A, dated 15 April 1944 ***by l'II'Ongfully piloting and flying 
a TB-26C airplane in such a reckless and careless manner as to endanger 
a friendly aircraft in the ~r * · -r.- -i:-11 • This offense was laid under Ar
ticle of War. 96. 

The regulation referred to proridea that: 

"An AAF pilot will not operate aircraft in a reckless 
or careless manner, or so as to endanger friendly aircraft 
in the air, or friendly aircrai't, person, or property on the 
ground. 11 

Army Air Forces Regulation No. 60-l6D, dated 20 September 1944, similarly 
states that: 

"No aircraft will be operated in a reckless or careless 
manner, or so as to endanger friendly aircraft in the air, or 
friendly aircraft, persons, or property on the ground. 11 

'In 'line with the policy originally enunciated in .A..rmy Air Forces Regula
tion No. 60-16A, Headquarters of the A:r:my Air Forces Flexible Gunnery 
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School at Harlingen Army Air Field, Harlingen, Texas, had issued the 
· following directive as o'f 15 i'Jay 1944: 

"Airplanes are forbidden to dive on or come nearer 

than 500 feet to any other airplane in .the air unless by 

orders of competent authority or unless necessary in the 

interest of safety, or to render assistance, or engage in 

a strictly military mission." 


The accused was or should have been familiar with all of these 
prohibitions against the negligent operation of military aircraft. In 
addition he had been specifically instructed at various meetings of 
pilots at his base that formation flying would not be countenanced ex
cept on duly authorized gunnery missions. Although there is some testi 
mony in the record that this exception became inoperative immediately 
upon the cessation of firing, the more authoritative view advanced by 
the Director of Flying at Harlingen A:nny Air Field was that formations 
were permitted on the return trip until the shoreline was reached (R. 9, 
30-31). In any event such evidentiary conflict as does exist on this 
issue is immaterial, for the c.onduct of the accused which is the gravamen 
of the Specification occurred entirely over land. 

From the moment that he had taken over the controls he had 
"closed in11 on the B-24. As an experienced pilot, .fully oriented and 
indoctrinated -w:i.th Army Air Forces flying regulations, he must have lmown 
that his foolhardy act was jeopardizing two valuable planes and the lives 
of their crews. In his self-conceit he may have believed that his skill 
and good judgment would preclude any accident. But this is precisely 

· the mental attitude which the Anny Air Forces Regulations are designed 
to extirpate. Certainly the accused meant no harm. At the worst he 
merely intended to display his courage and ability. IInf'ortunately for 
him he was not quite as apt a pilot.as he conceived himself to be, and 
he must pay the penalty for his, folly. 

Although the "peeling-off" by the B-24 may have been susceptible 
o:f three different interpretations, its purpose and intent in the setting 
in which it occurred should have been obvious to the accused. The two 
planes had just reached the mainland, and the pilots of both were under 
a duty to break tlieir formation. The accused was not ignorant of the 
rule forbidding the c_ontinuance of the formation beyond the shoreline, 
and he could not help but observe that they were passing over terra firma. 
Under the circumstances he must have anticipated that the lead ship would 
11peel-off11 imnediately. When the expected happened, he could not have 
failed to grasp its significance.· , 

In the closing argument defense counsel attempted to exculpate 
the accused on the ground that Lieutenant Kinkopf was in complete charge 
of the plane. This contention is specious, for at the moment of collision 
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the accused was acting as the pilot. In that capacity he was in command 
of the ship. The Specification has been· sustained beyond a reasonable 
doubt. · 

6. The accused, who· is single, is about Z3 years of age. After 
being graduated from high school, he was successively employed by various 
firms from September of 1940 to January of 1943 as a hotel desk clerk, 
a drill press operator., a t~et lathe set-up man, a machine screw · 
operator, and a turret lathe operator. He had enlisted service from 2 
February 1943 toll March 1944 and was commissioned a second lieutenant 
on 12 March 1944. The records of the Federal Bureau o:f Investig~tion 
reveal that in 1937 he was detained for three days as a vagrant in Milwaukee., 
Wisconsin, that on ll July 1939 he was placed on probation :for one year in 
Wlsconsin Rapids, Wisconsin, :for burglary and grand larceny., and that on. 
ll September 1939 he was sentenced to a term o:f twelve to fourteen years 
in Green Bay., Wisconsin., for breaking and entering in the night time. He 
was subsequently discharged .from confinement by the Governor o:f Wisconsin. 
On 18 September 1944 the accused was convicted by general court-martial , 
o:f wrongfully piloting and flying a military airplane at an altitude less 
than 1000 feet above buildings in the town o:f Los Fresnos., Texas. He was 
sentenced to be restricted to the limits o:f his post for three months 
and to :forfeit $100 per ioonth for six months. 

7. The court was legally consti. tuted. No errors injuriously affecting 
the substantial rights o:f the accused were committed during the trial, In 
the opinion of the Board of· Review the record of trial is legally suffi
cient to support the :findings and the sentence and to warrant confirmation · 
thereo:f. Dismissal is authorized upon conviction of a violation of Article 
of War 96. · 

~ !,~dge Adwcate, 
\ 

~~ , Judge Advocate, 

~•.,.~ J\idge AdVOCate, 
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SPJGN-C.M 278666 1st Ind 
Hq ASF, JAGO, Washington 2S, D. C. 

. 1 ,I 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 ~ 1945, there 

are transmitted herelli. th £or your action the record of trial and the 

opinion of the Board of Review in the case of Second Lieutenant Leonard 

M. Willan (0-714583), Air Corps. 

. 2. Upon trial by general court-martial this officer was .found guilty 
of recklessly operating a military airplane so as to endanger the safety ot 
another airplane in the air, in violation o:t Article of War 96. After evi~ 
dance of one previous conviction tor a violation of a i'1.y1ng regulation 
had been introduced,· he was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial £or action under Article of War 48. 

J. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review 
that the record of trial is legally sufficient to support the fi.ndiq;s and 
sentence and to warrant confirmation thereof. 

In a memorandum dated 4 M~ 1945, the Deputy Commander, Arrrrs' 

.Air Forces, a.t'ter personally considering the evidence stated that: 


"l. I have reviewed the record of trial of the above-named 
officer, who was sentenced to dismissal for operating an aircra.t't 
in a reckless manner so as to endanger friendly aircraf't in the 
air•. Engaged in an authorized formation .f'light over the Gulr 
of Mexico, he persisted in formation £lying a.t'ter reaching the 
mainland, which was contrar,y to explicit instructions, with which 
·he was :familiar. He continued the formation even after the lead · 
ship had made a sharp turn away from him in an ·attempted signal 
to break. As he continued to follow the lead plane a mid-air 
collision took place. Both damaged planes were landed success
fully, but the lead plane in the process of making a crash 
landing collided with the crash truck and ambulance which had 
been negligently parked on the runw~ in the path o! the plane. 
As a result of this ground collision two enlisted men lost 
their lives. 

~2. This officer was plain.lJ" guilty o£ a serious, ll'i.ltul 
violation o££lying regulations. I do not consider that bis 
o!fense was the proximate cause of the deaths o! the two men 
in the ground collision, which would probabl,y not have resulted 
except for the intervening negligence o! the drivers of the 
truck and ambulance. However, his offense was the direct cause 
of substantial damage to both the XB-26 he was piloting and the 
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other aircraft involved, a B-24· In mitigation of bis o.ff'ense 
it can be said that his formation .flying was not uninvited. 
Indeed, the other pilot initiated the .t'ormation. Giving ac
cused the benefit of all doubt, it may also be considered that 
he misinterpreted the sharp turn ·o.t' the lead aircra.t't as a 
challenge to him to exhibit his skill in follolling a d:l.f'.ticul.t 
maneuver, instead of a signal to break :formation. He bas ad
mitted that, in following the lead plane a.t'ter the turn, he was 
attempting to I show off 1 • If the accused had an unmarred past 
record, and had clearly demonstrated salvage value as a .flying 
officer, there would be basis for his retention in the service. 

n3. At the time of' this accident accused was under sentence 
o:t restriction and forfeiture of pq for an offense committed just 
two months prev.Lousl.y. Although it appears from the staff judge 
advocate•s review that accused's character and e:t.t'i.ciency rating 
bad been classified as •very satisfactory' 1 the opinion ot the 
Harlingen Arrq .lir Field .Director o:f ~g- is also quoted to 
the effect that accused is •totally worthless' as a pilot, and 
has •no sense of responsibility•. .Examination o:f accused's ~l. 
file discloses that, prior to his induction in the J.rsrry as an 
enlisted man, he was arrested numerous ti.mes by civil authorities 
for suspected burgJ.ar,-, grand larceny and other offenses. He · 
was twice convicted of serious crimes and served one year in the 
State Reformatory at Green Bay, Wisconsin. Under all the circum
stances I am of the opinion that this officer should be eliminated 
from the serv.Lce. 

114. Therefore, I recommend that the sentence be confirmed 
and ordered executed". · 

I concur in the recommendation of the Deput,r Commander, Army Air 
Forces I and also recommend that the sentence be confirmed and ordered execu
ted. . 

4. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation, should it meet with your approval. 

~ • Q..,.._o,o,-.,.____ 

~ 
2 Incls .. MIRON C. CRAMm 

Incl l 
Incl 2 

- Record of trial 
- torm of action 

Major General 
The Judge Adwcate General 

( Sentence coni'irmed. o.c.u.o. 273,· 3 ~ 194Se ) 
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l Trial b;r G.C.lI., convened at Suater••el, 
Ge~, 9 February 1945. To be shot to 

Prin.te PAUL L. DEI.AMAR ·. death with m.uaketry. · 
(38077319),. COJllP&DiY K, 
137th Intantry. . ~ 

----------·-·-----~---------OPINION' ot ·the BOARD OF REVIDr 
LYOB, HEPBllRH e.:nd llOYSE, Judge .Advooatu. .. 

-----------------.-------~--~ 
1. The reoord ot trial in the oa.se ot the •oldier IIUl.ed above bu been 

examined by the Board ot Review &lid the Board submit• this, it. opinion, to. 
The Judge .Ad"l'Ooate General~· · 

2. The acouaed was tried upon the following ~gee and Speoitioationaa 

CHARGE Ia Violation of the 76th Article ot War. · 

Specifioationa In that Private Paul L. Delamt.r, Comp~ •x•, 
137th .In.f'antry, being present with his oomp~ while it,.... 
engaged with the enany, did, :t,n the vicinity of Chalnpenoux, 
hanoe, on or about 17 September 1944, shametuHy abandon 
the aaid oompflD1' and aeek safety in the rear, and did tail 
to rejoin 1 t until about 26 October 1944 . and after the engage~ 
ment wu ooncl\lded. 

PRARGE Ila Violation ot the 61st Article ot lfar. 

Speoitioationa In that Private Paul L. Delamar·, Comp&J:JiT •x•, 137th 
Infantry, did, without proper leave, absent himaelt from hie •ta
tion in, the "fioinity ot Velai.J3e, FN.noe~ trC111 aboizb 28 October 
1944 to about 1 December 1944. · · ·, 

He pleaded not guilty to· alld 'WU found guilty ot all Charge• and Speoitica
tiona, all members ot the oourt present at the time the vote wu taken con
curring in the t1Jiding1 ot' guilty. Ertdence ot -bro prior oonviotiom wu 
introd:uced, both. tor absence without lean, one troa 12 Deoember lffS to 
20 December 1943, tor whioh aocuaed wu aentenoed to oontinement at harc1 
labor tor a m.onth8 (auap~ed b;r thf reviewing author!t;r) &Di torf'eiture ,' 
ot $18 ot his pay per month tor 6 month8, and the other from.. 8 lfaroh 1944 
to 13 March 1944, tor whioh aoouaed waa 

\ 
sentenced to confinement 

. 
at hard 
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labor for six months and ·forfeiture of $18 of his pay per Il).Onth for six 
months. He was s entenoed to be shot to death with musketry, all members 
of the court present at the time the vote was taken concurring in the 
sentence. The reviewing authority approved the sentence and forwarded . 
the record for action under Article of War 48. The Commanding General, 
European Theater of Operations, likewise approved ,the sentence and for- . 
warded the record of trial _for action by the President under Article of 
War ·48. 

3. Summary of evidence. 

a. For the prosecution.• 

Accused was in the military service of the United States on and at all 
times subsequent to 17 Septemberl944 and at the time of the trial, as a 
Private in Company K, 137th Infantry (R. 6,8,11,13,14). 

Without objection, the'proseoution offered in evidence a duly au
thenticated copy of the report of accused's organization, showing the follow
ing entries (Pros. Ex. A)a 

11 28 October 1944 
38077319 Delamar, Paul L Pvt 

Fr Dy to AWOL as of 17 Sept 1944 
Fr AWOL to Dy as of 26 Oct 1944 

l December 1944 
38077319 Delamar, Paul L Pvt 

Fr Dy to AWOL as of 28 Oct 1944 
Fr JSiOL to Dy 1 Dec. 1944 11 

Technical Sergeant.Eugene Gorrono, Company K, 137th Infantry,. 
testified that on 17 September 1944 he was a squad leader in his company 
which was located at that time at_ Champenoux, France. The accused had joined 
the company near St. Lo, and was assigned to Sergeant· Gorrono's squad. How
ever on 17 September, while accused was a member of the Sergeant's section, 
he had been assigned to duty with another squad (R. 8). 

On 17 September the company was engaged in an attack and accused was 
present for duty. The attack had been checked by the enemy, most of Company 
I had been lost in the engagement, and Company K had then been committed. 
Sergea.nt Gorrono described the area as "pretty hot" about noon, 11 and they 
dropped a lot of shells around, artillery and mortar both.' We all was nervous 
and soared, and Delamar was worse than anyone els~. 11 Accused remained with 
his' seotiqn in the weapons platoon until the enemy barrage subsided, when 
Sergeant Gorrono "saw him getting see.red and taking off. 11 Aoous ed had re
mained in position throughout the barrage, but immediately thereafter picked 
up his equipment and w1 thdrew, going to the rear. Thereafter the company 
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moved for,,ard ani reached its objective. At th~~~~cus~d'·;.'~~ith,r 
he nor anyone in the 'unit had 'permission to go to the rear. He did not re
join his ·company after 17 September (R. 9). All members of the mortar se~
tion, includ.inb the accused, had been briefed on the tactical situation, and,· 
at the time accused left, the enemy was oocupying a woods which was located 
on the opposite side of an open field, and the members of the section kn.Em' 
that the woods was the unit objective. Accused was the only :soldier seen 
to withdraw from the area at the time he went to the re~ (R•. 10). 

· Technical Sergeant Webster Phillips, Company K, 137th Infantry, 
testified that he was a squad leader in accused's seotion' on 17 September 
1944. The accused was not a member of Sergeant Phillips' squad, but Sergeant 
Phillips knew accused and saw him with his company on 17 Sept,ember before 
the attack. The witness described the action on 17 September as tollowsa 

ttWell, we moved up to the edge of a field in the woods and 
were supposed to cross this field~ and I would say it was·around 
11 ~'clock we got this artillery barrage in the morning, a.nd I 
d~dn't ·see nothing more of him." · 

The ·entire mortar section was checked and accused a.nd another member of the 

section could not be found. That morning all members of the company had 

been informed of the mission for the day. The witness did not again see 

accused ~til the day of' the trial. He did not know of &niY'One givi:i;ig ao• 

oused permission to leave· (R. 11,12). . · . . · 


Captain ~1lliam E. ~inex» Commanding Service Company, 137th. 

Infantry, testified that accused wa.s present with S~rvice Compaey, then 

situated near Velaine, France, on 28 October 1944. Accused was not a 


·member of Service Company but had been brought.there by.the Assistant 
Adjutant for restraint to the-company area. The aooused left Servioe 
Company about 28 October, withou-t; permission, returning thereto the latter 
part of December (R. 13) when he was brought in by the mili ta.ry polioe 
(R. 14). . . . 

:On 26 December. 1944, accused, after a full explanation ot hia 

rights, voluntal"ily made the following statement to the Investiga.ti:i;ig 

_Offioer,·Major Mylo L. Heen (~. 14,151 Pros. Eit. B)• 


"On or about 17 S.eptember 1944 we were in the vioinlv ot 
Biasonoourt. Fra.nce, We were digging 'in when an en~ artillery 
barrage landed a.round ua. I was ver:, nenoua beca.uae the dq' 
before we had been hea'rily shelled. I lei't the front Uhl and 
went back to th~ medios. and. talked to them•. ni.e1 told me that 
they couldn't do ~hing for me unleu I waa wounded. I 
couldn't go ba.ok to the oo~ as I couldn't stand the ,helling. 
I left the medic• a.rid went to Nancy. I rea.ohed Na.noy the 18th 
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of September and tu~d ~s~lf orer to the military pol~ce. The 
military police called Jury and asked if it.would be all right for 
me to guard some bedrolls of Compa.ny I, 137th Infantry. while the 
regular guard waa in the hospital. The military police took me 
out to a house near Tombla.ine a.nd told me that I was to guard the. 

. bedrolls. The mxt day Pvt. Kicinski ot Company I returned trom 
the hospital and we guarded the bedrolls tor about tive weeks. We 
were Tisited by the·military police for the first three weeka, so 
after the fifth week I went into Nanoy and talked .to the military 
police and they took me over to the 36th Division military police. 
'!hey took me the 137th Infantry anl Captain Freidman sent me to 
Service Company. I guided a truc.1' to the bedrolls and we brought 
the .rolls baok to Service Company. The next evening I left Service 
Company and went to Na.noy. I left Nanoy the next day and went to 
Paris and was picked up a.bout 2300 hours that night. I was k~pt in 
the stockade about 3 days. then to the 19th Replaoement Depot for 
4 days. then to the 17th Replacement Depot for about 2 weeks, a.nd 
then in the 38th Repla.oement Depot for about 5 dqs. I wa.a returned 
to the SerTioe Company about 1 December 1944. • 

b. For the defense. 

Defense counsel announced that accused had had his rights as a 
·witness explained to him and elected to remain silent. Thereupon aoouaed 
waa interrogated by the President of the court, and expressed his umer
sta.nding of his rights as a witness and· his desire to remain silent. No 
eTidenoe was introduced by the defense and no unsworn statement was made 
by or on b~half of the accused. 

4. The evidence clearly supports the findings ot eµilty. No 
effort was made to contradiot or question the proof of absence without.leave· 
established by the extracts from the morning reports ot accused's organiza
tion and the testimony of the Commanding Officer of the SerTioe Comps.Dy' ot 
the 137th Infa.ntry. Accused1 s admission to the Investigating Officer corro
borated the proof' of' accuaed'• initial absence on 28 October. but his state
ment to that offi(?er tha. t two or three days later he was apprehended by-
the military authorities and processed through replacement uni ta until his 
return to the Service Company about 1 December 1944 was not supported by 
any evidence whatsoever. The Board, therefore. is ot the opinion tha.t the 
record of trial is legally sufficient to sustain the finding that accused 
was absent without leave from his station tram 28 October 1944 to 1 Deo4'lllber 
1944. in violation or Article of Wai- 61. 

Article of' War· 75 proTi~es in pertinent Paz:t as tollon 1 

".Arr¥ officer or soldier who. before the ene~, miabeha.vea 
himself', .runs a.way, or shamefully aba.ndona • • • any fort • • •) or other comma.nd which 1 t is his duty to defend • • • shall aufter 
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death or such other punishment a.a a court martial may direct." 

.The Specification of Charge I (which follows 11terally suggested 
form. No. 46, p. 244, MCM 1928) plainly sets forth an of'fense under this 
Article. The technical legal questions that may be raised aa a result of 
the use of this form are met and fully and properly disposed of as follc,wa 
in CM ETO 1249, Marchetti, in which an identical offense, except as to 
place and dates, was charged against the accused thereina 

"The evidence in this case establishes the indisputable fact 
that accused, when his squad was advancing toward the ene~ in the. 
direction of Villa Roaa, Sicily, deliberately and without authority 
ran away from it. The evidence is therefore such as would consistently 
and appropriately support this averments 

•Marchetti••• being preseAt with his ooillJ?8J]Y while 
it was engaged with the ene~ re.n away from. his com.pa~ 
and did not return, etc.• 

There _was a.n apparent endeavor on the i:a rt of the draughtsman to 
lay his allegations in such form as to bring the same under the 
following denouncement of the statute 1 

1.Azq • • • soldier wh:>, bet'ol'.e the ene~ • • • shamefully 
abandons • • • ~ • • • command which it is his duty to 
defend' (Uaderscoring supplied). 

The pleading, however, fails to include the highly relevant allega
tion 'which it is his duty to defend'--. It is therefore manifest that 
if the legal sufficiency of the record depends upon this provision 
of the Article only; a serious question would. be presented as to 
whether the specification states facts constituting an offense under 
this pi,rticular clause of the Article. Fortunately, however, the 
allegations of the Specification are sufficiently broad to _avoid this 
dilemma. It is alleged that Marchetti 'did shamefully abandon the 
said company. and seek safety in 'the rear'. Synonyms ·of 'abandon' 
area leave, quit, renoUDOe, resign, surrender, relinquish, vacate, 
remit, discard. forswear (Webster's New International Dictionary - · 
2nd F.d. ). Judicially .'abandon• has been defined as totally with
drawing oneself from an objeotJ laying aside all care for itJ 
leaving it altogether to itself (Pidge v. Pidge. 44 Jm.ss. (3 Meto.) 
257,265. Cts l W. & P. Perm.4). The Speoification's allegations 
are beyond doubt equivalent to the allegation 'did run aay from 
his compa.ny•. Interpreted in suoh manner the Specification clearly 
alleged facts oo~tituting an offeme under the clause of the A.rtiole 
which denounces as an offens·e the act of a soldier who •be.fore the 
ene~ runs away'. 

11 (b) In order to constitute an offense under the 75th Article 
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of War the various aots of dereliction of duty by an accused must 
be committed 'before the enemy'. Winthrop comments a.s tollC>WS 
upon its meaninga 

'"Before the enemy." This term ·1s defined by Samuel a.a - , 
"in ta, faoe or presenoe of the enemy. n It ia not necessary. 
however. that the enemy should be in sight. It he is oon
fronting the army or in its neighborhood. though separated 
from it by a considerable distance. and the aervice upon 
whioh the ID- rty is engaged, or which he is especially ordered 
or properly required by his military obligation to perform. 
be one directed against the enemy, or resorted to in view 
of his movements. the misbehaviour committed will be "before 
the enemy" in the sense of the Article.' {Winthrop's Military 
Le.w & Preoedents - Reprint - PP• 623-624). 

I 

'Whether a person is ""before the enemy" is not a· question 
.of definite distance. btt is one of tactical relation~. 

(Manual for Courts-Martial 1928. par. 141!.• p. 166). 

"The Specification fails to allege in the words of the statute 
that accused was 'before .the enemy' when he ran os.y from his company. 
However• it does allege that he was 'present with his oompa.cy while 
it was engaged w1th the enemy'. The phra.a e 'engaged with the enemy' 
is ·properly construed a.a an allegation ot place as well as time. 
It is identica.l in meaning with 'before the enemy' (CM. Fra'ii'o'e'; 24 

, 	 May 1919. OAJAG 201-4170. Samuel Stone; CM France. 28 January 1919. 

QA.JAG 201-1200. Francis Slagle). The Specification, therefore, 

alleges the crucial fact that aooused was 'before the eneriw' when 
he 'ran away'. n 


· 'flle e"rl:denoe in the instant case without contra.diction shows· that 
Compa.cy K, l~th Infantry, to whioh aooused belonged and with which he wa.s 
present on 1 7 September 1944. was engaged in an attack on an enemy position 
in the woods near Champenoux. France. and had been temporarily checked at 
the edge of a field in the woods by a heavy enemy artillery and mortar barrage. 
Aooused remained with his section until the barrage subsided. He was then 
seen to piok up his equipment, and, without authority, go to the rear, aban
doning his compe..ey entirely and withdrawing to a place of safety. He did 
not rejoin the oompany until 26 October. Like all other members of his compe..ey. 
he had been present that morning when the mission of the,oompe..ey was explained. 
Later that day. after accused's unauthorized departure, the company moved for• 
ward and reached its objective~ Consequently, it is obvious that accused wa.s 
gui.l ty of voluntarily and consciously running away fran 8.lld leaving his company 

6 

http:compe..ey
http:Compa.cy
http:oompa.cy


when engaged with the eneJ117 and going to the rear. without authority. a. 
course of misbehaviour nth which he 1a. in ef'tect. charged and which un
questionably constitutes an offense under Article or War 75. (Winthrop 
(2d F.d.) p. 623J CM ETO 1249. Marchetti. and oases· therein oitedJ CM ETO 

·2206• Ia FountainJ Cll E'l'O 1404. Stack.) · 

. '6. The Charge Sheet shows that accused ia 26 years ot a.~. was inducted 
on 8 December 1941. and •as assigned to the 137th Infantcy on 13 Jul;r 1944. 
According to th& report of the Diviaion Psychiatrist. on file in the record 
but not offered in evidence. accused stated that he bad married in 1943. after 
a two ween• courtship. that he hal no children. and that hia civilian occu
~ation had been farmer and truck driver. 

6. The oourt •as legally oonsti tuted and had jurisdiction over the 

accused and of the offenaea. No error• injuriously affecting the aubatan

tiar rights of the accused were eommitted during the course of the trial. 

In the opinion of the Board of ·Review the record of trial is legally auffi• 

oient to support the findings and the sentence and to warrant confirmation 

of the sentence~ The death penalty is authoriz·ed upon a conviction ot a· 

violation of Article of War 76• 
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SPJGX • CM 278779 
~

ll:4 ASF, JAGO, Washington 26, D. C•. 

TO• The Seoretary or War. 

l. Her~ith transmitted for the aotion of the President are ·the 

reoord or trial and the opinion of the Board of Review in the ca.se of 

Private Paul L. Delamar (38077319), Company K, 137th Infantry. · 


~ 	 . 
2~· I oonour in the opinion of the Board ot Review that the record 

of trial ia legally sufficient to auppor't the findings or guilty and the 
sentence. The a.ccuaed was found guilty of shamefully abandoning his 
company on 17 September 1944 while engaged with the enemy and seeking 
safety in the rear and of failing to rejoin the compe.DY until 26 October 
1944 after the engagement had been concluded (Specification of Charge I} 
in violation of Article or War 75, and of being absent without leave from 
28 Ootqber 1944 to l December 1944 (Specification of Charge II) in viola
tion of Article of War 61. He was sentenced to be shot to death with 
musketry. All members of the court preaent at the time the vote wa.a 
taken concurred in the findings of guilty 8lld in fixing the sentence. . 
The reviewing authority approved the_sentenoe and fo:nrarded the record ot 
trial for aotion w:xler Article of War 48. The Commanding General, European 
Theater of Operations, likewise approved the sentence and forwarded the 
record of trial for a.otion by the President under Article of War 48. The 
evidence shows that Company K, ·l37th Infantry, of which accused had been 
a. member for some weeks, we.a engaged in an attack on an enemy position 
in the woods near Cha.mpenoux, ftance, on' 17 September 1944. Like a.11 


.other members of the company accused had been advised of the company's 

mission. Following an enemy barrage, which held up the advance, accused 

ran away and sought safety in the rear, not returning until 26 October. 

'Later, 	on September 17, a.fter accused's departure., the company success
fully reached its objective. On 28 October 1944, while temporarily in 
restraint with the Service Company of the 137th Infantry, accuud absented 
himself without leave and remained absent until about l Deoem.ber. In a 
statement to the Investigating Officer accused imputed his misoonduct to 
his nervousness, induced by the heavy artillery barrage that day and the 
preceding day. The psychiatric diagnosis of accused is 11mental deficiency, 
borderline type, with psychopathic personality." Accused had two previous 
convictions by special court-martial for absenoes without leave for eight . 
and five days respectively. While General Eiaenmiwer through his approval 
has impliedly recommended the confirmation of the sentence, since the date 
of his approval,by cablegram to the War Department.dated 9 May 1945, he 
has recollllllended that the sentence be commuted to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due, and confine
ment at hard labor for life. I concur in that recOJ1Jmendation and recommend 
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that the Eastern Branch, United States Disciplinary Barracks, Greenhaven, 
New York, be designated as the place of confinement. 

3. Inclosed are a draft of' a letter for your signature transmitting_ 
the rec,,ord to the President for his action and a form of' ~ecutive action 
designed to carry, into ef'f',ect the recommendation hereinabove made, should 
such .action meet with approval. · · · • 

~ ~.~o:.... 
Q - . . I 

3 Incls MYRON C. CRAMER . 
1. Record of trial Major General 
2. Drf't ltr sig s;w The Judge Advocate General 
3. Form of Ex. action 

,; .. . .· .. 
---------------........ ·-·····-·~ ., -- ...__ ,_____.. ·.. __ 
 ,--·--- - ·-- ----,······ 

( Sentence 'confirmed but commuted to. dishonorable. discharge, total forfeiture~,. 
and conf'inement for ille. o.c.u.o. 319., 9 July' 1945). · · . 

.... __ . 

·---;--·---·-.·------~"7=~---n- . - - ···------- --- . -·- ·.··. . .. - . - . ~-~.. 

9 



• 




_(19). 


lWt ISP&Jml:IT 
Anq S.nioe lorce• ...In tbe Ottice .ot The Judge Advocate General · 
Waahington, D. c. 

SPJGH-CM Z1Er'l96 

8 MAY 1945 
UNITED STATES) OKLAHOMA CITY AIR TECHNICAL SERVICE COMMAND 

·) 
v. ) Trial'.8by G.C.M., convened at 

.) Tinker Field, Oklahoma City, 

Second Lieutenant NUNZIO ) Oklahoma, .31 March 1945. 

E. STALLONE (0-859535}, 	 } Dismissal, total forfeitures 
Air 	Corps. ' ) and confinement for three (.3) 


) .years. 


, OPINION of . the BOARD OF REV.lEW 
TA]?P~;. GAMBRELL and TREVETHAN, Judge Advocates 

. 	 ' 
1. The Board or Review has examined the record of trial in the 

can of the officer named above and.submits this, its opinion, to The 
Judge Advocate General. · 

2. . The accused was tried upon the following Charge and Specifi 
cations: · · 

CHARGE: Violation of the 	9.3d Article of War 

Specification ls In that Second Lieutenant·Nunzio E. Stallone, 
Section A, 4136th W' Base Unit (Area CoDllll8nd), did, at · 
Tinker Field, Oklahoma, on or about 17 February 1945, . 

· feloniously take, steal and carry away about forty-nine 
dollars (i49.00),lawful money of the United States; the 

· property of Lieutenant W. D. Lindholm. · 

Specification 2: In 'that Second Lieutenant Nunzio E. Stallone, 
***,did, at Tinker Field, Oklahoma, on or about 
22 Februaey 1945, feloniously take, steal and carry 
away about four dollars ($4.00), lawful money of the 
United States, the property of Major Albert L. Watkins. 

Specification ,3.: h that Second Lieutenant Nunzio E. Stallone, 
***,·did, at'Tinker Field, Oklahoma, on or about. 
22 February 1945, feloniously take, steal.and carry 
awq a seventeen jewel·Waltbam yellow gold wrist watch, 
value about thirty dollar• ($30.00), property ot 14ajor . 

· Albert L. Watkins. 	 · 
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Specitication 4: In that Second Lieutenant Nunzio E. Stallone,
* * *; .did, at Tinker Field, Oklahoma, on or about · 
22 February 1945, feloniously take, steal and carry 
away about seven dollars ($7.00), lawful money or the 

. United States, the property or Lieutenant William . 
Grimes. 

Specification 5£ In that Second Lieutenant Nunzio E. Stallone, 
***,did, at Tinker·Field, Oklahoma, on or about 
l March 1945, feloniously take, steal and carry away 
about twenty dollars ($20.00), lawful money of the 
United States, the property of Lieutenant J.B. Holloway~ 

Specification 6: In that Second Lieutenant Nunzio E. Stallone, 
***,did, at.Tinker Field, Oklahoma, on or about 
10 March 1945, feloniously take, steal and carry away 
about eleven dollars (ill.00), lawful money of the 

· · United States, the property of Captain R. L. Murdock. 

He pleaded not guilty to and was found guilty of the Charge and all 
Specifications thereunder. No evidence or any previous conviction was . 
introduced.,· He was sentenced to dismissal, total forfeitures and con- · 
finement at hard labor for three (J) years. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under Article of War 48. · · · 

J. Evidence for the.prosecution: 

, . The.prosecution introduced into evidence, without objection, 
two pre-trial, voluntary statements signed by accused under oath, one· 
·dated 24 March 1945 (Pros. Ex. l) and the other dated 26 March 1945 
(Pros. Ex. 2). The first statement was signed by the accused at approxi
mately 10 p.m. on 24 March 1945 in the Intelligence Office at Tinker· 
Field, Oklahoma. The only persons present besides the accused were 
Captain Edward L. Bartlett, Chief of the Investigating Branch, Intelli• 
gence _Office, Tinker Field, and P. M. Juvenal, a civilian investigator 
attached to the Intelligence Office. Their first conversation with the 
accused on the subject of the.larcenies under investigation had been 
commenced at approximately 6:45 p.m. on the same day. At the- begin
ning of the conversation, and before any questions regarding the 
larcenies were asked, Juvenal·said to accused "Lieutenant., of course 
you don't _have to talk, but if you do ta~, anything you say can be 
held against you." No threats were ma.de, nor was any hope of reward 
for the making of a statement held out. At 8 p.m. accu~ed signed a 
"waiver of search" and he.and Juvenal- thereupon left ~he office and 

. did not return until 9:15 p.m. Captain Bartlett did not accompany 
them. Between the begil;ning of the conversation at 6:45 p.m~ and the: 
signing of the statement at 10 p.m., Captain Bartlett was prese?it ·with 

I - •" • 

2 



(21) 

accused and Juvenal approximately l 3/4 hours. He was called ae a 
witness, but Juvenal was not. Although Captain Bartlett's testilao117. 
on the point is not wholly clear, a reasonable inference from it ·is 
that the 24th Article of War was not read to the accused or explained 
to hia until immediately prior to the signing of the atatement (R. 3-S;
7-11). . . · . . · 

The balance of the prosecution's evidence will be SWDJl!arized 

under the several Specifications. · 


Specification 1: 

On 17 February 1945 accused entered the loqker of Lieutenant 
W. D. Lindholm, in the Base Gymnasium at Tinker Field, without authority 
and removed therefrom Lieutenant Lindholm's wallet containing, according 
to accused's first pre-trial statement, either ~43 or $49 (Pros. Ex. l). 
Be used the money for his own benefit and threw the wallet away near the 
center of Oklahoma City. The locker was not locked. ~ieutenant Lindholm 
teeti!'ied that the wallet contained $69 or i70 at the time it was taken 
(R. 25, 26; Pros. Ex. l). 

Specifications 2 and 3: 

On 22 February 1945 accused entered the locker or Major Albert 
L. Watkins, in the above-mentioned gymnasium, without aut~ority and re
mov~d ~herefrom Majo~ Watkins' 17 jewel Waltham wrist watch, worth $25 
or i30, and his wallet containing $4. Accused removed the money from 
the wallet e.nd threw the wallet away in Oklahoma City-. He then pawned 
the watch at a pawn shop in Oklahoma City for $12. After admitting 
his theft of the watch and the money, accused went with the investigat-Or 
to the pawn shop and redeemed the watch, turning it over to the investi 
gator. The locker was unlocked when accused entered it (R. 9, 20-23; 
Prbs. Exs. 1, 2). · 

Specification I.: 
' On 22 February 1945 accused entered the locker of Lieutenant 

William Grimes, "in the above-mentioned gymnasium, without authority and 
removed therefrom Lieutenant Grimes' wallet containine $7. He removed . 

. the money from the wallet and ·threw the wallet away in Oklahoma City. 
This locker was located in the same section of the gymnasium in which 
were located the lockers of the accused and Major Watkins, respectively 
(R. 27; Pros. Ex. l). , . · · 

Specification 5: 

On l March 1945 accused entered the locker or Lieutenant J.B. 
Holloway, in the above-mentioned gymnasium, without authority and removed 

.J. 
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therefrom Lieutenant Holloway's wallet containing $20 or $24. 

He removed the moriey from the wallet and threw.the wallet away in 

Oklahoma City (R. 28; Pros. Ex. 1). . · 


Specification 6: 

On 10 March 1945 accused entered the ' locker of Captain R•• L. 
Murdock, in the above-mentioned gymnasium, without authority and re
moved from Captain Murdock's.wallet $11. This money ttwas taken from 
the confines of this field" and used by accused for his own benefit 
(R. 29-30; Fros. Ex. 1). 

4. Evidence for the defense:. 

No witnesses were called by the defense. 

-Accused, after having his rights as a witness explained to 
him,_elected to testify under oath in his own behalf. He testified 
that he was not·warned as to his rights until "just prior to sign:l,ng 
the statemest" and that no one had taken notes during his-conversation 
with Juvenal and Captain Bartlett (R. 31). On cross-examination, how
ever, he identified eight longhand corrections in the instrument and 
admitted that he personally made and initialed each of them. He further 
admitted on cross-examination that the statements of fact made in the 
instrument were "true and correct" to the best- of his Icnowledge (R. 32h 

At the conclusion of accused's testimony, defense counsel 
·made a motion "that the court disregard and remove from the record" 

accused's sworn statement "and all statements associated with it, on 

the grounds that the accused was not apprised of his rights except 

immediately µ-ior to ~he signing of this statement when everything· 

was just about completed and all Mr. Juvenal had to do was type up 

a statement, using his Ol'ln wording, and get the accused to sign it" 

(R. 32). The motion was denied (R. 33). 

5. Since·accused 1s confession, set out in Prosecution's Ex
hibits 1 and 2,,is complete and the required corpus delicti is amply 
supplied in the testimony of the several victims of accused's thievery, 
the only questton requiring consideration is whether the court erred 
in denying defense counsel's motion to exolude the confession. For 
the .reasons stated below, the Board or Review is of the ipinion that 
it did not. · ., 

The prosecution's ·evidence shows that when accused was first 
approached by the two investigators one of them warned him that he was 

, · not required to talk and that anything he might say might be used 
·against him. It furthe~ appears from such evidence that no threats 
were resorted to for the purpose of inducing the making of a state
ment and that no hope of any reward was held out. Under these 
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circumstances, it could hardly be said that the failure of the investi 
gators to use the specific language of Article of War 24 until' 
immediately prior to the signing of the sworn statement (if there was 
such a failure) requires that the confession be excluded. 

' Since the larcenies described in Specifications 2 and 3 were 
committed in the same locker and at the same time -it would have been 
better practice to have charged them as a single offense (i~M, 1928, 
par. 149i). Also, it would have been better practice to have included 
in the same offense the larceny described in Specification 4, since.it 
was committed at the same time the larcenies descr_ibed in Specifications 
2 and 3 were committed and in the same section of lockers (M::M, 1928, 
par. 149g). No injury resulted to accused's rights, however, as a· 
consequence or these three larcenies having been charged separately, 

1
since the validity of the sentence is in no way brought in question.

I 

The Board of Review is of the opinion, therefore, that the 

record or trial amply supports the findings of guilty of the Charge 

and all Specifications th~reunder. · 


6. The records of the.War Department show that accused is 29 
years of age and llB.rried. He is a high school graduate and has had 
3½ years of college training. In civilian life he worked for two years 

_as a 	clerk for a dry goods firm. He was inducted into the ArllY on 
2 February 1942 and was collllli.ssioned a second lieutenant, AUS, on 
18 February 1943 upon graduation from the Army Air Forces Technical 
School, at Yale University, New Haven, Connecticut. 

7. The court was legally constituted and had jurisdiction of 

the accused and the subject matter. No errors injuriously affecting 

the substantial rights of the accused were committed during the trial. 

In the opinion of the Board of Review the record of trial is legally 

sufficient to support the findings of guilty and the sentence and to 

warrant confirmation of the sentence. The sentence imposed is au

thorized upon conviction of a violation of Article of War 93. 


"'~._....,.-
4
4.,.,1...rt..rt-A.......~-//._._._C/4_a_/4_~~L.,..1__, Judge Advocate 
Gl'4 ---~ tJ).N.,~ ff·ha:~,~ , ·Judge Advocate 

___._,,_~·
~m..._~..;...___-_·__....,;;;_____, Judge Advocate 

/ 

; 
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Hq ASF, JAGO, Washington 25, Ir. U. 

TO: The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated I.:S.y 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board or Review in the case or Second Lieu
tenant Nunzio E. Stallone (0-859535), Air Corps. · 


2. Upon trial by general court-martial this officer was found 
guilty of six acts of larceny~ in violation of the 93rd Article of Viar. 
He was sentenced to dismissal, total forfeitures and confinement at , 
hard labor for three (3) years. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 
War 48. 

3. ·A summary of the-evidence may be found in the accompanying 
opinion of·the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation of the sentence. I concur in 
that opinion. During the months of February and Ivlarch, 1945, while 
accused was stationed at Tinker Field, Oklahoma. City, Oklahoma, he 
rifled the lockers of five different officers, in the Base Gymnasitun 
at said Fie+d, and stole therefrom, respectively, items of property 
and money ranging in value from $7 to $49. These larcenies occurred 
on four different days. There appear to be no extenuating or mitigating 
circumstances. This officer is plaip.ly a confirmed thief. I recommend 
that the sentence be confirmed but that the forfeitures be remitted and 
that the sentence as thus modified be carried into execution. I further 
recommend that the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, be designated as the place of confinement~ 

4. Inclosed is a form of action ftesigned to carry the above 
recommendation into effect, should such recommendation meet with your 
approval. • 

2 Incls !,;IRON C. CRAMER 
l. Record or trial Major General 
2. Form of action The Judge Advocate General 

( Sentence confirmed but forfeitures remitted. o.c.v.o. 31.3, 7 July 1945). 
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i,AR DEPARTME1'T 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington. D.C. 

SPJGK ... CM 2788.91 

10 MAY 1'94S 

U N I T E D S T A T E S ) Affia'Y AIR FORCES 
) EASTERN FLYING TRAINING COMMA.ND 

v. ) 	
~ .. 

i 
) Trial by G.C.M.. convened at 

Second Lieutenant RUSSELL ) Hendricks Field. Sebring. Florida,· 
L. BACON (0-732435). Air 	 ) 26 an:i 27 March 1945. · Dismissal. 
Corps. 	 ) total forfeitures, and confine

) ment for one (1) year. 

OPINION of the BOA.RD OF REVIEN 

LYON, HEPBURN e.nd MOYSE. Judge Advocates. 

1. The Board of Review has examined the record of trial in the oase of 
the officer named above and submits this, its opinion. to The Judge Advocate 
General. 

2. The accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 	96th Article of 1Yar. 

Specification l 1. In that Second Lieutenant Russell L. Bacon, 
Air Corps, Army Air Forces Pilot School (Specialized 4-Engine), 
Hendricks Field, Sebring, Florida. did, in the month of 
November 1943, by personally making and issuing checks drawn 
on and paid out of his bank account in the National Bank of 
Fort Sam Houston. San .Antonio. Texas. wrongf'ully and unlawfully 
convert to his own use and benefit, the proceeds of a Class 
"E" Allotment check for the months of August. September and 
October 1943. paid by the Treasurer of the United States in 
the amount of Three HUndred (,300.00) Dolle.rs. to the said 
National Bank of Fort Sam Houston, San Antonio, Texas, as 
Allottee. for deposit to the credit of the account of the said 
Second IJ.eutenant Russell L. Bacon, said allotment check having 
been erroneously issued. delivered and made payable to the said' 
National Bank of Fbrt Sam Houston for deposit to the credit 
of Second Lieutenant Russell L. Bacon's said account. he. the 
sai~ Second Lieutenant Russell L. Bacon then knowing that the 
said Cle.es "E" Allotment check had been erroneously issued, 
delivered and made payable to the said National Bank of Fbrt 
Sam Houston for deposit to his said account, and that he had 
no right. title or authority to receive. retain or use the 

11E11proceeds of said Class Allotment check. 

http:Dolle.rs
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Notea Specifications 2 to 13 are identioal with Specification 1 
except as to the amount alleged to have been converted, which, 
in each of the twelve specifications is declared to be $100, , 
and except as to the month for which the payment was made am 
the month or months of conversion, a.s follOWII a 

Month for which 
check was issued Month of Conversion 

Specification 2 November 1943 December 1943 
Specification 3 December 1943 January 1944 . 
Specification 4 January 1944 February 1944 
Specification 5 February 1944 lliJa.rch 1944 
Specification 6 l~rch 1944 April 1944 
Spe cifi cation 7 April 1944 May 1944 
Specification 8 May 1944 July and August 1944 
Specification 9 June 1944 July and August 1944 
Specification 10 July 1944 August 1944 
Specification 11 August 1944 September 1944 
Specification 12 September 1944 October 1944 
Specification 13 October 1944 November 1944 

Specifications 14 to 20, including Specification 17 as formally 
amended 1 (Findings of" not guilty). 

Specification 21a (Finding of not guilty under par. 71!, MCM). 

Specification 22a In that Second IJ.eutena.nt Russell L. Be.con, 
•••,did, on or about 17 December 1944, with intent to 
defraud, wrongfully and unlawfully make and utter to the 
Tampa Terrace Hotel, Tampa, Florida, a certain check in 
words and figures as follows, to wit a 

December 17 1944 

National Bank of Fort Sam Houston, Sa.n Antonio, Texas. 

Write name of your bank & where located on this line 


PAY TO THE 
ORDER CF Tampa Terrace Hotel -------- $25.00 

Twenty five and no/100 ____________________ ; ____ DOLLARS 

100 

/s/ Russell L. Bacon 
2nd Lt. 0-732435 

I 

\ 

2 
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he. these.id Seoond Lieutenant Russell L. Bacon. then well 
knowing that he did not have and not intending that he should 
have sufficient funds in the National Bank of Fort Sam Houston. 
San Antonio. Texas. for the payment of said check. and by means 
thereof. did fraudulently obtain from the Tampa Terrace Hotel. 
Tampa. Florlda, Twenty-five {$25.00) Dollars. 

Specification 231 In that Second Lieutenant Russell L. Bacon, 
Air Corps, ••*•did. on or about 8 August 1944, wrongfully 
fail to maintain a sufficient bank balance in his account with 
the National Bank of Fort Sam Houston, San Antonio. Texas, to 
meet payment of a certain check made and uttered by the said 
Second Lieutenant Russell L. Bacon, on or about 8 August 1944. 
to the Gordon Hotel, Albany, Georgia, in the sum of Ten (~10.00) 
Dollars. 

Notea Specifications 24 to 31 are identical in all material respects 
with Specification 23. except as to dates of execution and utteranc~ 
payees and amounts, as followsz 

Date Payee .Amount 

Specification 24 22 August_l944 Gordon Hotel $25.00 
Specifioation 25 4 September 1944 Gordon Hotel 25.00 
Specification 26, 

as amended 16 Ootober 1944 The Exchange 75.00 
Specification 27 20 Ootober 1944 The Exchange 100.00. 
Specifi~ation 28 23 October 1944 The Exohange 30.00 
Speoification 29 23 October 1944 · The Exchange 35.00 
Specification 30 15 August 1944 . Popular Dry Goods 

Company 116.00 
Speoification 31 17 December 1944 Tampa Terraoe 

Hotel 25.00 

CHARGE Ila (Finding of not guilty). 

Speoification la (Finding of not guilty). 

Specification 2a (Finding of not guilty). 

Defense oou.nsel moved to strike out Specifications 1 through 13 of Charge I 
on the grounds that those Specifioations did not state aey orime or offense 
(R. 19). Upon denial of this motion aocused pleaded not guilty to Speoifica
tions 1 through 22 of Charge I (including Specifioation 17 .as amended) and to 
Charge II and its Specifioations,-and guilty to Charge I and Specifications 
23 through 31 thereof, including Specification 26 as amended. A motion for 
a finding of not gull ty of Specification 21 of. bharge I under the provisions 

3 

http:these.id


of para.graph nd of the 1Bnual for Courts-1-rtial wa.s sustained, and a 

similar motion as 1;o Specifications l to 13 ot Charge I was denied. ;Hs 

was found guilty of Specifications l to 13 and· Specifications 22 to 31 

of Charge !,,including Specification 26, as amended, and of Charge I,·and 

not guilty of Specifications 14 to 20 of Charge I aDd of Charge II and 

its Specifidations. No evidence of previous convictions was introduced. 

He was sentenced to be dismiued the service, to forfeit all; pay and allow


. a.noes due or to become due, and to be confined at ha.rd labor. for one year. 
The reviewing authority approved the sentence and forwarded the record. 
of trial for action under Article of War 48. . . 

3. Summary of evidence. 

Aocµaed we.a in the military service at the time of the trial 
(R. 45, par. la of Ex. 1), and on the various de.tea on which he is a.lleged 

to have committed the offenses with which he is oha.rged (Eu. 2 to 20, 


/ 
28 to 3.5). 


a. S ecifications l to 13, Char e I Convertin funds erroneousl 

de osited to accused's credit. 


For the prosecution. 

. On 3 &vember 1942, accuaed executed a W.D.,A.G.O. Form No~ 29, 
"Au-thorization for Allotment of Pay," whereby he authorized a Class -"E" 
Allotment of his·pay to the National Bank of Fort Salli Houston, San Antonio, 
Texas (hereinafter for brevity referred to as "the bank") for an indefinite 
period, oommenoing 1 l(,-vember 1942, in the &IOOunt of $100, to be deposited 
to accused's credit in the bank: (Exe. 2, 22 and 23). This allotment was 
required by the bank: in connection with a loan of i600 which accused 
sought and obtained from it. Out of the $100 to be received for and deposited 
to the credit of the accused, $50 eaoh month was to be applied to the reduc
tion of the loan by charging that amount against accused's.account~ The net 
prooeeds of the loan, amounting to ~533.50, we.e credited to accused's account 
on 4 November 1942. Subsequently additional loans were made to accused, one 
for $600 on 25 March 1943, as a result of which he was ,credited with $555 
and two on 2 June.1943 for $50 each, as a result of which his account was 
credited with $47.25 (later increased by a correction of $1.00) and $48.60. 
A total of ~2600 was reoeived through the Class nE" allotments and credited 
to accused's account, $100 being received on 5 January 1943, $100 on 12 
January 1943, and ilOO during each month thereafter,~p to and including 7 
December 1944, except during the months of September and October 1943, in 
which nothing was.received and the month of November 1943, in which $300 
was received. With the exception of the proceeds·or the loans and the allot
ment checks no deposits were made by accused. The repayment of the two ~600 
loans was completed on 6 April 1943 and 3 :March 1944, respectively, and of 
the two $50 loans on 9 Au~ust 1943 and 23 November 1943, respectively. At 
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no time "from November 1942 up to and including November 1944" did the 

accused notify the bank that he bad discontinued or was discontinuing his 

allotment. On the contrary on 4 October 1943 accused telephoned the bank 

that the allotment should come in and that he had not discontinued it. 

The bank, which had not received the allotment which should have been re

ceived in September, thereupon wrote-to the Office of Dependency Benefits that 

accused had not discontinued his allotment and requested information oonc,rn

ing its status. On 8 November 1943 that office notified the bank in part as 

follaws1 

"A special payment to adjust arrears for the months of 

August through October 1943, amounting to $300 will be mailed 

shortly • • • Beginning November, 1943, payments will be made 

at the rate of $100.00 a month.• · 
. ' 

At that time accused •s indebtedness to the bank amounted to $400. The Office 
· of Dependency Benefits duly fori'V'arded the check for $300, which was credited' 

to accused's account on 23 November 1943 (F.x. 23). 

It was s'tipulated that accused had executed a "Notification of Dia

continuanoe of Allotment" on W.D., A.G.O. Form No. 30, a photographic copy 

of which was accepted in evidence as Exhibit 3, terminating an allotment of 

il00.00 to the bank as of 1 October 1943, and that at the time it was signed 

by accused the date "July 31" which appears above the typewritten effective 


111date of discontinuance,· "Oct. did not appear on the form {Exs. 1 and 3 ). 

The allotment sought to be discontinued is described ·as one for l).OO per 

month to the National Bank of Fort Sam Houston, conunencing "May 1943," and· 

th~ effective date of discontinuance. as it orJginally appeared, -as "Oct. 

1 1943." Below accused's signature appears the following, signed by "John 

c. T9ole_. Capt., A. c., o/c Allotments" a . · . . · · 

. "This officer was la.st paid tofu,include sept. 30, 1943, and allot
1ment will be continued on pay Q:8'.fiiers, until acknowledgment 

is received of this notification, as required by A.R. 35-5520." . 
(Ex~ 3) . 

This notice was received by the Office of Dependency Benefits, which acknowledged 
receipt on 8 November 1943 on Form W.D., o.D.B. Form. No. 508. mailed to aoowsed 
a.t the· address shown on his notice of disoontinuanoe. In aotua.lity there waa 

no allotment by aocused payable to the National Bank of Fort S8.lll Houston, 


: •commencing May 1943. 11 as desori bed in the notioe of discontinua.nee. It was 
not until IZDecember 1944 that a oorreot and complete request for a. diaoon
tinua.nce ot the original allotment, commencing 1 November 1942, 'was reoeived ' 
by the Office of Dependency Benefits. Arter the Office ot Dependency Benefits 
had mailed _to aoo~ed its acknowledgment of receipt of the f'irst notice ot 
diacontinuano~ of the allotment. according to the testimony of ita represen
tative, Lieutenant Colonel &,w~d M. N1;1lson, it •erroneously ~saued, delivered. 
and made payable to said bank for deposit to the oredit ot Lt. Russell Baoon" 
Class "E" Allotment cheo~ at the rate. ot 

' 
$100 per month from-

1131 .July 1943 
• 
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through November 1944.• This witness.stated that the date •July 31.• 
appeared to have been inserted by the Off'ioe of .Dependency Benefits in iieu ot 
•0ot. 1. 11 probably because· a sea.rob- of the reoorda at the time showed tha.t 

Il;O payments had been made subsequent to 31 July 1943. (Eic. 22 ). . 
 1 

It.was stipulated (Ex. 24) that during the month of February 1944. 

accused forwarded the following telegrams to the bank• 


"DESIRE INFORMATION ON EIGHT HONDR.F.D DOLLAR LOAN WILL INCREASE 
ALLOMNT OR USE PRESENT ENTIRE ALLOTMENT TO REPAY. PLEASE CANCEL 
CHECKING ACCOUNT USE ALLOTMENT TO PAY OFF LO.AN. ADDRESS WIRE 722CC 
NAAC NASHVILLE' TE~"N. THANK You.• . 

11DEA.R SIRS I WA1IT TO CANCEL MY CHECKING ACCOUNT AND BORROW 
EIGHT HUNDRED DOLLARS HA.VING MY EIITIRE ALLOTMENr PAY THE LOAN. 
IF SATISFACTORY WOUID YOU SEND. NECESSARY PAPERS MY' ADD!m:lS CAMDEN 
S C • THANK YOU.• . 

Statement of accused's account with the bank from 23 November 1943 
. through 9 November 1944. showing the deposit of $300 on the former date and 
a deposit of $100 ea.oh month thereafter up to and inoluding the latter date 
($100 was a.l_so deposited on 7 Deoember 1944 (Ex. 23))wa.s admitted aa Exhibit 
21 without objection and pa,rtly by stipulation (R. 25, Ex. 1). The assistant 
cashier of·the bank, in response to the request that he state the dates when 
bank statements were mailed by the bank to the accused, the _periods they 
covered., and the addresses to which they were sent, gave the following in
fonnation (Ex. 23)1 · · 

-nATE STATEMENr MAILED PERIOD COVERm 

.. 


November 28., 1942 11-4-42 to 11-21-42 
December 28, 1942 11-21-42 to 12-26-42 
February 27, 1943 11-26-42 to 2-23-43 
March 29., 1943 2-27-43 to 3~26-43 
April 28, 1943 3-26-43 to 4-26-43 
May 27, 1943 4~26-43 to 5-26-43 
August 25, 1944 5-27-43 to 8-23-44 

, 	 September 26, 1944 8-23-44 to 9-26-44 

Ootober 26, 1944 9-25-44 to 10-25-44 

November 27, 1944 10-25-44 to 11-22-44 

February 26, 1945 11-22-44 to 12-21-44 


Statements from September 28, 1943, to July 31, ·1944, were mailed 
to 47oth Bomb. Sqdn, G.A.A.B., Greenville, South Carolina. From 
July 31, 1944, to Feb. 26. ·1945 the statements were mailed to-Turner 

' Field, Alb8,IJ¥, Ga.• 

' 	 . 
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According to the be.nlc statement (Elie. 31) when accused I s account 
wu credited on 23 November 1943 with the proceeds qf the $300 aliotment 
check received from the United States th.ere was no balance to his credit. 
During the month of November his account waa charged with checks totaling 
$226.64, leaving a balance of $73.36 at the end of that month, which was 
augmented by a ~eposit of #100 on 8 December. Checks totaling only $51 
were charged against the account in December, leaving a balance of $122.36 
at the em of that month. The account was debited with a withdrawal of 
$100 on 4 January 1944 and credited with a deposit of t100 ~n .7 January. 
Before the end of the month accused's account wa.a overdrawn. Despite 
deposits of $100 in February, March and April, accused's account was like
wise overdrawn in ea.oh of those months. ilOO we.a deposited in May, and at 
the end of that month there app·eared a balance to accused's credit of $3.24, 
'although checks totaling $263.50 had been dishonored by·the ba.nk during 
that month because of lack of sufficient funds (Ex. 23). There we.a onl;y 
one withdrawal of $1.00 during June, so that with the deposit of $100 
credited on 7 June there was a ba.le:aoe at the end of that month of $102.24, 
increased during July to $202.24 by the.deposit of $100 on 6 July. Checks 
totaling $101.90 were charged against the account in July; lea.Ting a balanoe 
at ·the end of that month of $100.34. Despite the deposit of $100 on 7 
August, the acoount was again overdrawn before the eild of that month. The 
same situation developed in September and Ootober. On ~ November there wa.a 
a deposit of ~00 a.Ild on the same day a wi thdraw&l of $70, which, together 
with an overdraft of $1.16 from the precediJ].g month, reduced acoused 1_s 
balance to. $28.84. The statement does not show the date in November on 
which accused overdrew his account, but checks fotaling $75 were dishonored 
by the bank during that month because of insufficient funds (Ex. 23). 

By stipulation• {Ex. 1) there were accepted in evidence 17 pa.y 
and allowance vouchers on the regular War Department form, signed' by ac
cused between July 1943 and October 1944 (Exs. 4.to 20). That for July 
1943 properly 4han a deduction of $100 a.s a Claas •En Allotment. · No 
suoh deduction appears on the August voucher. On the September and October 
vouchers appears a deduction for a Class "E" Allotment of $150 for each 
month. (As lfill appear from aoouaed 1 s testimony,. in addition to the $100 
allotment in favor of the bank, a.ocused had made an allotment of $50 to _ 
the South Carolina Na.tjonal Bank,. Florence,. South Carolin.a..) However, in 
November 1943, accused executed a voucher tor $250, claiming a refund for 
that amount, described as having been "erroneously deducted on" his . 
September and October vouchers. To this voucher were attached acknowledg
ments of receipt of accused's notices of discontinua.noe of his allotment 
of,$100, effective 31 July 1943, and of his allotment of $50 effective 31 

11E11September 1943. No deduction for Class allotment was made on the 
twelve vouchers which accused executed for the months of November 1943 to ' 
October 1944. It was further atipula.ted that the amount for which the 
seventeen vouchers were drawn by accused were pa.id by the thlited States 
to and "recreipted by" him. 

' 
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There were introduced in evidenoe as Exhibits 25 and 26 statements 
made by the accused to the Investigating Officer, First Lieutenant Norman 
F. Carroll, on 1 December 1944 and 4 February 1946. Two other statements 
ma.de to the aame officer were not offered, although it was stipulated that 
four statements had been made (Ex. 1). Pertinent to the specifjcations 
presently being considered, accused admitted that he had received statements 
from the bank for the period fl-om May- 29, 1943 to February 27, 1944, from. 
February 18, 1944, to July 26, 1944, and from July 28, 1944, to August 23, 
1944, all showing the deposit of the monthly allotment of $100, and that 
he knew that he was reoeiving the $100 allotment all through 1944. He oon
tended, however, that he was somewhat confuaed, as there wa.s a period when 
the allotment wa.s not in e.f.fect. He admitted having executed the original 
allotment o.f j].OO to the bank, but stated that he had discontinued it and 
that he had signed another authorization for the allotment "to start again." 
He could not say when he had done this. He was unable to ~plain or account 
.for his failure to deduct the allotment .from his pay vouchers. All the 
vouchers (Exs. 4 to 20) had been signed by him and h~ had received the full 
amounts thereof•. In aaking .for the refund of $250 .for allotment deductions 
claimed to have been erroneously made, he attached to his voucher the two 
acknowledgments o.f notice of discontinuance of hia allotment on W.D.O.D.B. 
Form No. 508, one showing 31 July 1943 as the e.f.fective date o.f the disoon
tinuance of the #100 to the Fort Sam Houston Bank, and the other 30 September 
1943 as the ef"f'ective date or· the discontinuance of the $60 allotment to the 
South Carolina Ba.nk. Accused stated that he was under the impression that 
the date o.f discontinuance of the $100 allotment wa.s October 31, 1943,,and 
that although he received bank statements and made no deposits peraonally 
the first he knew that the allotment was still going to the bank was in 
November· or December 1944. Aocused stated that he had 11no intention to 
defraud" and that upon learning that the allotment had ..•erroneously been 
going to ffiia7 account immediately reimbursed the Government the tun 
amount that had been sent to the ba.nk:11 (Exs. 25 and 26). 

For the defense. 

Early in December 1944, Major Hugh W. Govern, Finance Department, 
Hendricks Field, Sebring, Florida,. who had previously been •communicated 
with" by the investigating·of.fioer, Lieutenant Carroll, spoke over telephone 
with aocuaed, who stated that he had apparently .failed to have some deduo
tions n.de for existing Class "E" allotments. Major Govern wa..s not certain 
but believed tha.t he was called Qy accused and not accused by him. Major 
G_overn thereupon'"checked with the In.vestige.ting Officer who had alrea; 
secured letters from various Finance Officers concerning hialaocuaed'!f 
deductions II and 'eventually detennined $1700 to be the exact amount of accuaed '• 
inde~tedness to the Government (R. 46 ,46 ). This 1UOOunt was refunded to the 
Governnent by accused approximately twg months after the .first conversation 
between Major Govern and accuaed, na:mely, 23 January 1945 (R. 46,47,48J Ex.A). 
Major Govern advised accused to send in another notice or disoontinuance ot 
allotment (R. 46). · 
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Accused elected to testify in his own behalf. After the allotment 
of ~100 to the bank, he made an allotment of i50 to the Second National Bank 
of Florence, South Carolina, effective 1 August 1943, in connection with a. 
loan from that institution. Because t.11.e first payment failed to res.oh the 
latter bank promptly, a.~oused stated that, upon being notified in August by 
this bank of the delay, he determined to retire his indebtedness and ca.noel 
his allotment to it. He almost inunedia.tely executed a discontinuance, ma.king 
it effective 31 September 1943. While he did not discontinue his allotment 
to the National Bank of Fort Sam Houston at that time, the Government failed 
to forward an allotment for August a.nd September to that bank, whioh notified 
him by telephone of this failure some time in September 1943. He assured the 
bank that he had not stopped the allotment. As a result of the situation, 
however, accused decided to pay the entire indebtedness and stop that allot
ment as well. In furtherance of the latter purpose accused ''went to Personnel 11 

and executed a. discontinuance, effective October 1, 1943 (R. 51, Ex. 3). The 
pencil notation II July 31 11 above the typewritten date "Oct. 1," was not on the 
fonn. when he executed it. The date of the commencement of the allotment "May 
1943," as given in the notice of discontinuance, was not the correct date of 
the allotment to the National Bank of Fort Sam Houston, but, according to 
accused, was "about the time" he started his $50 allotment to the Second 
National Bank of Florence, South Carolina.. Accused stated that the notice 
was not made up by him but by the Personnel Officer at ttie Greenville Arirr:, 
Air Base, who made the mistake of inserting "May 194311 instead of "October 
1st." 

Shortly after the execution of the notice of discontinuance accused 

sta~ed he received a letter from the bank advising him that it had received 


Rthe ~00 back.allotment checks" from the Office of Dependency Benefits and 
that that office had notified it that "the allotment would continue a.s be
fore" (R. 52,53). Accused stated that he had thereupon communicatEld this 
information to "Finance Office" a.t Greenville, and was advise~ by it not to 
submit a second notice of discontinuance, as the cancellation of the allotment 
probably had not yet reached the Office of Dependency Benefits (R. 53). He 
applied for the refund of $250 in November 1943 in the mistaken belief that 
he was entitled to it, based on his impression that he had. been in error in 
deducting that total on his two vouchers referred to in his appljcation for 
the refund. He received his refund of ~250 on 15 November 1943, at which 
time the ;300 from the Office of Dependency Benefits, representing the past
due allotments. had not yet been received or credited to his account by the 
bank. Accused testified that in December 1943 or January 1944, while sta
tioned at Greenville Army Air Base. South Carolina, he had advised the 
Finan9e Officer there that the allotloents were continuing, despite his dis
continuance. notice, and was advised that writing to Office of Dependency. 
Benefits might complicate matters. In the latter part of January or_ early 
in February 1944, in cont~plation of procuring a new loan from the bank, 
which, however, was refused, he consulted the Finance Officer at Nashville, 

and was told that if he executed a new allotment, the Office of Dependency 
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Benefits would probably send the bank.$200 instead of $100. The next oc
casion he had to discuss the matter was when he called on Major Govern in 
the latter part of December 1944 to help him straighten out the mistakes 
that he had made in his pay and allowances vouchers so that he might refund 
whatever amount was due by him {R. 55,56). At the time, "Lt. Carroll of 
Courts and Boards" was investigating accused's actions in cashing checks, 
but no demand had yet been made on accused by the Office of Dependency 
Benefits. In November-1944 he executed a second notice of disco~tinua.nce 
of allotment to the bank, effective 30 November 1944 and "stopped the ac
count at the bank. 11 From November 3, 1942, when accused opened his account 
with the bank until July 1943, he received duplicate deposit slips regularly 
from the bank, but after that he "didn't receive them regularly. 11 JHnce August 
1943 he had reoeived only three statements from the bank, there was consider
able delay in their delivery, each was for a "considerable length of time," 
and he believed that at one time nine months or a year elapsed without his 
receiving a bank statement (R. 58 ). 

On cross-examination accused stated that the loan from the bank 
in South Carolina was ma.de in the early pi rt of August or the latter part 
of July 1943 (R. 67), that while the allotment of $100 to the bank in San 
Antonio was a requirement of that bank, he believed that it wa.a he who sug
gested the allotment to the South Carolina. Bank, and that when he discontinued 
the allotment to the South Carolina. Bank on or about 21 October 1943, he was 
still indebted to it, this discontinuance having been made without notice 
to that bank (R. 67). He ad.initted that he had not mentioned in any of his 
four statements to the ,Investigating Officer that he had sought the advice 
of the Finance Officers at Greenville or Nashville. It was not until November 
1944, either during or at the end of the investigation of his allotments, that 
he wrote to the Office of Depend.ency Benefits. Accused claimed that he did 
not keep up with his bank statements, but he knew: that some of the allot
ments had been credited to his account during the period from November 23, 
1943, to December 7, 1944. ~nile he made no deposits personally, he relied 
on some being made from home (R. 72). 

~· Specification 22 (execution ani utterance of worthless check 
for ~25 to Tampa Terrace Hotel with intent to defraud), and Specifications 
23 to 31,· Char~e I {execution and utterance of 9 worthless checks without 
maintaining su ficient balance for their paymen~ 

For the prosecution. 

Accused pleaded guilty to the wrongful issuance and utterance of 
the nine checks described in Specifications 23 to 31, without maintaining 
sufficient funds tor tlieir payment. Under Specifications 14 to 22 he was 
charged with issuing thes~. same checks with intent to defraud, not having 
and not intending that he should haye sufficient funds on deposit for their 
payment. He_was found guilty of only one of these latter specif;cations, 
that charging fraud in connection with the issuance of a $25 check to the 
Tampa Terrace Hotel (Specification 22), which is the same check described 

10 




(35) 


in Specification 31. Consequently, only nine checks are actually involved. 
Four of these checks were issued to and cashed by "The Exchange, 11 Hendricks 
Field,.Sebring, }~orida; thr~e were issued to and ca.shed by the Gordon Hotel, 
Albany, Georgia, one was issued to Popular. Dry Goods Company, in pf.cyIOOnt of 
a past due account, and one was issued to and cashed by the Tampa Terrace 
Hotel, Tampa, Florida. Except in the case of the check issued to Popular 
Dry Goods Company, accused actually received the face amounts thereof in 
oash, on the dates set forth in the specifications. It was stipulated that 
if the .Assistant Cashier of the :f.lational Bank of Fort Sam Houston, San 
Antonio, Texas, on which all of the checks were drawn, were present, he 
would testify that each of the said checks 11when presented to the National 

- Bank of Fort Sam Houston, San Antonio, Texas /was7 returned dishonored by 
said bank to their respective payees for the reason that at the time that 
each of se.id checks was presented for payment to the said bank, the accused, 
Second Lieutenant Russell L. Bacon, did not have sufficient monies in his 
account to meet the payment of each of said checks" (Ex. 24). Between 18 
January 1944 and 10 Nove-mber 1944 64 checks, drawn by accused, totaling 
more than ;2,000, were dishonored.by the bank because of insufficient funds. 

Mr. iiilliam A. Hendricks, Assistant Manager of the Ta;11pa Terrace 

Hotel_, testifying by deposition, stated that on 17 December 1944 accused 

presented to him 'for "enoashment" accused's check, drawn on the National 

3ank of Fort Sam Houston, for ~25.00, st~ting that he needed the money 

for an emergency. Ylhen asked whether the hotel subsequently deposited the 

check for collection, the witness replied a "No. Notation from bank was 

to effect that a.ooount was closed." On 15 January 1945 accused forwarded 

a money order to the hotel to cover the checl: (R. 34 ). 


On 9 No-yember 1944, in an endorsement by aooused to an official 

request from his commanding officer that he explain his actions in continuing 

to write checks with insufficient funds _for their payment, accused stated in 

parts "I have discontinued writing checks and at the same time I have dis

continued my checking account" (Ex. 36 ). 


In his statement to the Investigating Offioer on 4 February 1945 
{Ex. 26) accused admitted that he had executed all of the checks described 
in the specifications on or about ihe dates specified, that he had prooured 
the amounts of each in cash. except in the case of the Popular Dry Goods 
Company, that at·the time ht\ issued his check to the Tampa Terrace Hotel 
for i25 on 17 December 1944 he was sure his aocount had not yet been olosed, 
although he.admitted writing the indorsement to his Commanding Officer on 
9 November 1944, previously quoted. He further stated that he thought he 
had sufficient funds on deposit to meet this check, based on his last bank 
statement, blilt could not state what· statement he was relying upon. He · 
denied any intention to defraud any one or to issue bad oheoks. and in 

_partial explanation of the lack of sufficient funds stated to the Investigating 
Officers - '~ 
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11 There have been several instanoes in the past few months 
where I have requested money be deposited to my aocount from my 
home. but through mistake and error at different times this money 
was not deposited, consequently checks were returned and then 

were liquidated with the money originally intended to be de
posited" (R. 26). 

For the defense. 

Testifying in his own behalf accused stated that at the time of 
issuance of the nine checks he was under the impression that he had or, at 
the time of their preaentation would have sufficient f'unds on deposit to 
meet them. He expected money to be ceposited by his mother as a result ~f 
his request that out of an allotment to her by his brother she would repay 
aocused the amount due to him by his brother, which he claimed to be about 
$450 (R. 60). In actuality the money was not deposited. Instead a. part 
of the money was forwarded accused by his mother in cash (R. 61). With 
regard to the oheok for ~25 issued to the Tampa Terraoe Hotel, accused 
testified that he thought he had a sufficient amount on deposit to pay it, 
but that by the time the cheok arrived the account was closed on his own 
instructions. Aooused stated that he did not know that the oheok we.a out
standing when he closed the account. •1 was oonfused on the dates. I 
cashed the check on the 17th of December and within a few days I wired the 
bank that I was closing the account, to send me the balance trom the bank, 
which they did, and then I wrote the check but the account 'Was closed be
fore the oheok reached there." At the time the check was cashed, a.oouaed 
stated that he actually had "some ninety dolla.rs 11 on deposit and received 
that amount subsequently from the bank. Realizing that the check might 
get to the bank after the account was closed, accused telephoned the manager 
of the hotel and told him that 11due to a mistake on my part the check may 
be returned, and if it was would he please contact me and I would send the 
money to liquidate the check. 11 Accused likewise stated that he had paid 
all of the checks described in tha Specifications and that there were no 
unpaid checks outstanding• 

. ,
l.:lrs. Gertrude Ba.con, mother of accused, testified by deposition 

(Ex. B) that her son, Thomas J. Bacon, was indebted to accused in the sum 
of ~450 and had authorized her to pay accused out of the allotment which 
he made to her. She stated that ·about the first of August 1944 accused 
requested her to deposit $100 of the amount due him by his brother to his 
account with the National Bank of Fort Sam Houston, but that through a 
misunderstanding she failed to do so and likewise failed to notify accused 
that she had not done so until he telephoned her about the 8th of September 
1944. At that time he requested a. deposit of $100 immediately and a further 
deposit of $250 at the end of SeptembeF. She did not deposit either sum, 
but forwarded accused $100 by money order and wired him ~250 during the 
latter part of October.· · 

.~·F . 

5. Specifioations 1 to 13, Charge I. The evidence is absolutely olea.r 
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and oonvinoing that with tull knowledge ot the fact that a d1ebure1n& officer 
of the United States Army was erroneously forwarding al~o'bnent oheoka to. . 
the National Bank of Fort Sam Houston. San Antonio. Texaa, as an allotment ot 
the a.ocused's pay at the rate of one hundred dollars per month for eaoh 
month from August 1943 up to and inoluding October 1944 (an allotment for 
November 1944, also forwarded to ~he bank and'deposited to aocused's account, 
is not involved in t~ese specifications) for deposit to his credit and that 
he was not entitled to these funds, accused wrongfully and unlawfully oon
verted them to his own· use and benefit, by drawing checks on his ·aooount, 
which were duly paid by the bank. The following facts, established by the 
~ecord, not only justify but require that inevitable oonclusion1 

a. In October 1942, in connection with a loan from the bank, ac

cused, as required by the bank, voluntarily executed an allotment of $100·of 

his pay, conunencing 1 November 1942. in favor of the bank. to be deposited 

to his credit, ~~th authority granted-the bank to apply iSO each month to 

the ·repayment of his indebtedness to :a. ,Thereafter. prior to July 1943, , 

three other•loans. one of ~600 and the other two of $50 each were made to 

accused by the bank. 


b. No deposits were made by or credited to the aocount of aoouaed 
other than-the proceeds of these four loans and the allo1:D:Jnt checks forwarded 

· to the bank by the United States for deposit to his account. 

o. · 
. 

In September 1943, while acoused was still indebted 
. 

to the bank 
in the s um-of $400 he advised it, in reply to an inquiry by it. prompted by 
fail•re to receive an overdue allotment check, that he had not discontinued 
his. allotment. Shortly thereafter. without any notice to the bank whataoeTer 
and before the oollectiop by it of the accumulated arrearage of $300. due · 
under the allotment. accused notified the Office of Dependency Benefits on 
the prescribed form that effective 1 October 1943 he desired to discontinue 
the allotment of $100, which had commenced on 1 N0 vember'l942, but which was 
erroneously described in the notice as having started in Ma.y 1943. 

d. Through some unexplained error the effective date of the die• 
continuance was changed from l October 1943 to 31 July 1943, after the execu
tion of the notice of discontinuance by aocus,ed, and an acknowledgment ot 
receipt of notice of discontinue.nee. dated 8 November 1943, was furnished 
accused, showing the discontinuance effective as·of the wrong date. 31 July 
1943. Aooused at no time notified the bank that he had filed this notice ot 
discontinuance, and. as pointed out hereinafter, actually held out to the 
bank in February 1944 that the allotment was in full force. Nor did a.oouaed 
communicate with the Office of Dependency Benefits about its error. It wu 
not until more than a year later that he fozwarded to it a second notice of 
discontinuance, effeotive 30 November 1944. Through error. the Office of 
Dependency Benefits failed to discontinue the allotment. a.s directed in the 
first notice. and not only forwarded to the bank 'the arrears of $300. but 
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regularly forwarded to it the allotment checks of $100 tp.rough November 

1944. 


e. Accused admitted that he had received statements from the 

bank for three periods between 29 May 1943 and 23 August 1944, showing 

the deposit of the monthly allotment of $100 and that he knew that he was 

receiving the allotment all through 1944. It was further established by 

the testimony of the assistant cashier of the bank that other statements 

had been forwarded to him. 


f. In_Febr~ry 1944, in see~ing to obtain a new loan of eight 

hundred dollars from the bank, accused forwarded it two telegrams in which 

he offered to increase his allotment to the bank or to allow it to use the 

"present" entire allotment to repay the loan, and expressed his desire to 

cancel his "ch·eoking account" so as to permit the application of the entire 

allotment to the repayment- of the contemplated loan. 


_g_. With no balance to his credit as of l' November 1943, and with 
no sources for deposits thereafter other than the allotments from the Govern
ment, accused began drawing 'checks against his account in that month and 
continued doing so ea.ch month, with the possible exception "of June 1944, 
until the end. of November 1944. Without considering the charges made by 
the bank against the account to cove·r the balance due it on its loan to 
accused, amounting to $400, and a number of small debits of *1 and 50/,. 
which probably represented service charges, accused, against a total deposit 
of $1500, issued during that period 32 checks for a total of approximately 
$1100, which were pa.id by the bank, and. 64 checks, totaling more than 
fji;2,000, which were dishonored by the bank forwa.nt of sufficient funds, 
or a grand total of 96 checks for at least #31Qt).OO. 

. ~· Aocused failed to deduct any Class "E" allotment on any of . 

the 12 pay and allowances vouchers which he submitted for the period from 

I.November 1943 to 31 October 1944, although he had made proper deductions 

on the i'our earlier vouchers submitted in evidence, namely, those for July, 

August, September and October 1943. Moreover, he sought and obtained. from 

the United States a. refund of the deductions of this allotment on his 

September and October, vouchers, on the grounds that he had erroneously 

entered these deductions after the termination of his allotment, and in 


, support of his claim attached to the voucher the' acknowledgment of receipt 
of notice of disoonti11uance, forwa.rded'him by the Office of Dependency 
Benefits, showing .the effective date of the discontinuance a.s 31 July 1943. 

_ As against this convincing and overwhelming array of evidence · 
accused offered a puerile and half-hearted defense of good fa.1th and 
ignorance of the error committed by the Government. The court very properly 
did not believe these protestations of accused, nor does the Board. . 

The sole questions that are presented are (1) whether the specifi 
cations set forth a military offense, and (2) whether the allegations as to 

r . 

14 


http:31Qt).OO
http:forwa.nt


(39) 


the dates of oonversion have been proved. 

There is no necessity or ooca.sion for a disouasion-of th~ 'teoh
nical. meaning of the term "convert" e.s used in connection with the offense 
or tort known as conversion. The grave.men of the of'f'enses charged again.at 
the accused, a commissioned officer in the .Anq of the United States·, is 
the discredit brought upon the military service by, and the disorder to the 
prejudice of good order and military discipline resulting i'rom, his unlawful 
and wrongful exercise of ownership over and use for his personal benefit or 
funds,, in actuality belonging to the United States and erroneously forwarded 
by a disbursing officer of the Army of the United States for deposit to hia 
credit in a banking institution, with full knowledge on his part of the ~rror 
committed by the disbursing officer and of his lack of right, title or, au
thority to recei"Ye, retain or use such funds or any part thereof~ ·Webster's 
New International Dictionary defines 

1

'\he verb "to convert" as •to appropriate · 
dishonestly or illegally." Certainly in that commo~ and all-inclusive mean
ing of the word, a meaning clearly conveyed to accused by the wording of the 
Specifications, accused did convert the funds when he wrongfully applied 
them to his own use, by drawing ohecks, thereafter duly paid by the drawee 
bank, which he well knew he had no authority .to draw on an account ma.de up 
of deposits that did not belong to him. Accused's entire course of conduct 
reeks of dishonesty. and the mer.e statement of his proved misconduct is sut-. 
ficient to show his guilt of the basic offenses with which he is charged. 
The Board of Review feels no hesitancy in holding that the several specifioa
tions set forth e.nd the evidence establishes the commission of a series or 
offenses in violation of Article of' War 96 that do not constitute-but closely 
resemble conversion, .in the technical senso of the term, or unlawful appro• 
priation. It naturally follows that the Board approves the action of the 
court in refusing to strike out .these speoifications and in denying the 
motion for a finding of' not guilty thereof. · 

From a legal viewpoint, however, the record of trial does not 
. support the findings of guilty of Specifications 1, 2 and 7 in 1'1111, in 
that the_e.ffirmative evidence, offered by the prosecution, shows that in 
November 1943, December 1943, and ~y 1944 aooused did not draw on and" 
have paid by the bank out of his account the full amount reoeived for the 
immediate preceding months or month, as charged in these partioule.r speci-· · 
fications. The bank statement shows that at the end of eaoh of these lllOnths 
there was still a balance to the credit of·the aocuaed in exoess of the 
balance that existed at the beginning of the month, prior to the deposit 
of the proceeds of the allotment cheok received during that month. AA 
pointed out in the summary of the evidenoe (par. 4), on 1 November 1943 there 
were no funds on deposit-in accused's aooount.' .However,. there was a balance 
at the end of the month of $73.36 •. Consequently aooused had not during·, 
November converted the enti-re i300 peposited that month as charged ·in 

. Specification l.• The proceeds ot only one allotment cheok, for $100, was 
deposited in December 1943, bringing aocused 1 s balance up to $173.36. 
Sinoe accused's acoount during December 1ras char~d with only '$51, it· 
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cannot be sa~ th.at during that month he appropriated the entire proceeds 
of the $100 allotment check for November as charged in Specification 2. 
A similar situation exists with respect to Specification 7. When the 
April allotment oheok was deposited in May 1944, there was actually an 
overdraft as of 1 May of $3.26. There was no deposit in May other than that 
of this ~100 oheck on the sixth. At the end of 'May, accused's account showed 
a balance of $3.24. I~ cannot be held, therefore, that during May accused 
withdrew all of the proceeds of his April allotment check, as charged in 
Specification 7. While the direct evidence does not show a complete with
drawal in November 1944 of the proceeds of the jlOO allotment check for 
October (Specification 13),.the conclusion that this did occur is naturally 
and properly inferable from'the fa.ct that checks totaling $75 were dishonored 
during that month, that accused notified his commanding officer during that 
month that he had stopped writing checks, and that, accoi-ding to accused's 
admission, after the deposit of $100 on 7 December 1944, there was only 
"ninety-some dollars" to his credit i7t the bank, clearly showing an overdraft. 
during November. Accordingly, as to Specifications 1, 2, and 7 only the 
findings of guilty should be modified by inserting the words "in part" be
tween the words "wrongfully and unlawfully convert to his own use and bene
fit" and the words 11the proceeds of a class 1 E1 Allotment check". 

6. Specifications 23 to 31, Charge I. Not only did accused plead 
guilty to these specifications charging him with wrongfully and unlawfully 
failing to maintain a sufficient balance to meet the payment of nine separate 
checks, issued by him. to various payees, but the evidence established and 
the accused admitted every element of the offenses as charged; That his 
actions constitute offenses under Article of War 96 is now well recognized 
(CM 249232, III Bull. JAG 290). 

' 7. Specification 22, Charge I. In addition to being charged with 
failure to maintain a sufficient balance to meet the paYlJlent of nine checks 
which he had issued (par. 6, supra), there was a separate specification as 
to each check, charging accused with having issued such check with intent 
to defraud, knowing that he did not have and not intending that he smuld 
have sufficient funds on deposit for its payment. Accused was found not guilty 
of. all of these specifications except that involving the check for $25 made 
and uttered to the Tampa Terrace Hotel on 17 December 1944. With the_exoep
tion of the stipulation that the assistant ca.shier of the drawee bank, if 
present, would testify that this cheok, like the other eight of earlier da.te, 
was not paid upon presentation because of insuffici~nt funds, accused's 
previous bad record for the issua.noe of worthless cheoks, and possibly ao
cused's statement in writing to his commanding officer on 9 November 1944 
that he was closing his account and would not write any more checks, there 
is nothing in the record· to-sustain a. conclusion that when accused issued· 
this 'oheok on 17 December 1944 he intended to defraud the hotel.· The prose
cution did 'not establish and did not offer any evidence to establish that 
accused had no funds on deposit at the time of the issuance of the oheok, as 
charged in the specification. All questions submitted by the prosecution to 
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the assistant cashier of the drawee bank pertained to transactions prior 
to the end of November 1944, and the prosecution failed to offer the bank 
statement for the latter part of November or the month of December, the 
last entry on the statement offered by the prosecution being 9 November 1944, 
at which time there was a balance of $28.84 to the credit of accused. Despite 
the fact that the assistant cashier testified by deposition that there was a 
deposit r:tf $100 to accused's account, representing the November allotment 
check, on 7 December 1944, no questions were asked him by the prosecution 
relative to withdrawals against this amount. As opposed to this lack of 
evidence of insufficient funds on 17 December, which was certainly available 
to the prosecution, if it existed, accused. testified that at the time he 
issued the check for $25 to the Tampa Terrace Hotel his account with the· 
bank had not yet been closed; that there-was on deposit "ninety-some dollars;" 
that when he ordered the account closed in December he thought that the ch~tck 
had cleared; that he subsequently notified the hotel that as a result of his 
action in closing the aocount the check might not be paid on presentation; 
that when he received his check for the balance on deposit, amounting to 
"ninety-some dollars, 11 he realized that the check to the Tampa Terrace Hotel 
had not cleared; and that he forwarded his money order for $25 in payment of 
the check. The latter statement was verified by the assistant manager of the 
hotel, who, probably through a mistake, also testified that the original 
check had not_. been deposited for collection by the hotel. While accused's 
record is not such as to justify the imputation of much weight to his testi 
mony, the failure of the prosecution to present testimoey to contradict his 
statements, which would have been available to it if suoh testimony existed, 
and the positive showing that there was actually a deposit of $100 on 7
December, just ten days prior to the issuance of ~he check, without any 
showing; that any checks had been drawn against it or that there were not suf
ficient funds left on 17 December, the date on which the check was drawn, for 
the payment of the checks, leave no facts which show or from which the inference 
may reasonably be drawn that accused did not have suf'ficierit f'unds on deposit 
when the check .-as drawn for its payment, a vital element of the offense with 
which he was ohe..rged. The testimony naturally shows accused guilty of' a 
lesser included offense, failure to maintain a sufficient balance to meet the 
check, but since he ,was found guilty of this offense. as charged against him 
under Specification 31, it necessarily follows that it would be illegal to 
fini him guilty of the same offense twice. Consequently, the Board of' ReviEllf 
holds the record ,of' trial legally insufficient to support the finding of 
guilty of Specification 22. , · 

8. The records of the War Department show that accuaed is 26-1/2 years 
of age e.nd single., However, it appears from the record of trial that he is 
married and has no children. He was graduated from high school, took varioua 
correspondence courses in radio engineering, and did radio maintenance, 
repair and construction work in civil life. He enlisted in the Army on 4 
December 1940, and after a course of training in 1942 as an aviation cadet 
was commissioned a Second Lieutenant, Army Air Forces, Officers• Reserve 
Corps of the Army ot the United States, on 31 October 1942. 
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9. The oourt was legally oonstituted and had jurisdiotion of tbs 
person and the offenses. Ex:oept as above noted, no errors injuriously 
affeoting the substantial rights of the aocused were committed during tbs 
oourse of the trial. In the opinion of the Board of Review the record of 
trial is legally insufficient to support the finding of guilty of Speci• 
fioation 22 of Charge I, legally suffioient to support all other findings 
of guilty, with the words "in part" inserted between the words ''wrongfully 
and unl8llrfully oonvert to his own use and benefit" and tbs words 11the 
proceeds of a Class 1 E1 Allotment oheok" in Specifications 1, 2, and 7 of 
Charge I, and legally sufficient to support the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction of 
a violation of Article of War 96. 

18 




• 
(43) 

SPJGK - CM 278891 1st Ind.

19 JUN 13~5 
Bl ASF, JAGO. Washington 25, D. C. 

TOa The Seoretary of War. 

1. Pursuant to ExecutiTe Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record or trial and the 
opinion of the Board of Review in' the caae or Second Lieutenant Russell 
L. Bacon (0-732435), Air Corps. 

2. Upon trial by general court-martial this officer was found guilty, 
in violation of A.rtic~e of War 96, of (1) thirteen charges of unlawful 
conversion of the prooeeds of Class 11Etr allotment oheok4 • erroneoualy paid 
by the Treasurer of the United States for his aocount to, and deposited to 
his credit in, the National Bank of Fort Sam Houston. the conversion having 
been effected by his drawing checks . against his account in the bank, with 
full knowledge on his part that the funds were being forwarded and credited 
through error and that he had no right to receive, use or retain them 
(Specifications l to 13, Charge I)J (2) issuanoe of a worthless oheok tor· 
$25, with intent,to defraud (Specification 22, Charge I); and (3) nine 
charges of failure to maintain a sufficient balance in his bank account to 
meet the payment of checks, ranging from $10 to $116, issued by him (Speci
fications 23 to 31, Charge I). He pleaded guilty to the last nine described 
speoificationa. He wu sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due a.nci. to be confined at hard 
labor at such plaoe as the reviewing author!ty might direot for one year. 
The reviewing authority approved the sentenoe and for.varded the record of 
trial for action under Article of War 48. 

3. A summary of the evidence may be found in the acoompe.n.yillg opinion 
of the Board of Review. I conour in the opinion· of the Board of Review that 
the reoord of trial is legally insuffioient to support the finding of guilty 
of Speoification 22 of Charge I (issuance of a worthless cheok with intent 
to defraud); legally sufficient to support all other findings o:t guilty, 
with the insertion of the words •1n part" between the words "wrongfully and 
unlawfully convert to his own use and benefit" and the words nthe proceeds 
of a Class 'E' Allotment check" in Specifications 1, 2 and 7 of' Charge I, 
and legally sufficient to aupport the aentenoe and to warrant oonf'irmation 
thenof: · · 

In oonneotion with a loan of $600 ma.de by the National }jank. of 
Fort Sam Houston to accused in November 1942, accuaed made a monthly allot
ment of one hundred dollars of his pay to thia bank for an inde£inite period, 
the e~tire proceeds to be deposited to his credit, with authority granted 
the ,bank to withdraw therefrom and apply fif'ty dollars eaoh month to the 
reduotion of·his loa.na. Prior to 1 July 1943, three additional loans had 
been made by this same bank to acousedJ one of $600 and the other two of $50 
ea.oh. Without notifying the bank, and while he was still indebted to it in . 
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the sum of $400. aoouaed in Ootober 1943 forwarded a notice, directing 

diaoontinuanoe of this allo"bnent, to the Office of Depend·(tncy Benefits. 

Hawever. due in pa.rt to oertain errors in the notice. and in part to 

unexplained erron or overeight on the part of the otfioe ot Dependeno;y 

Benefits, the diaoontin.uanoe waa not put into effect. After the Oftioe 

of Dependenoy Benefita had failed for two months to forward an allotment 

to the bank for aoouaed's account, it sent a cheok,tor $300 in November 

1943 to cover the,arrearage and thereafter, for a period of thirteen 

months, forwarded a ob.eek for $100 to the bank tor acouaed's account ea.oh 

month, the la.st payment being m~e in Deofn!lber 1944. No funds other than 

the proceeds or the four loans and ot the allo"bnent oheoka were depoaited 

to acouaedts credit in the bank.· 1:TIII received aevera.l•ba.nk: statements, , 

showing theae deposits, sent. two telegrams to the bank during February 

1944, showing his knowledge that the allotment had not been discontinued~ 

and a.dmitted that he ,knEIW that allo"bnent checks were' being received by the 

bank. In the meanwhile he discontinued the deduction ot this allotment 

from his monthly pay and all,owance vouchers. During the period trom 1 

November 1943 to the end of November 1944, the bank credited acouaecl'a 

account with the proceeds of allotment checks. totaling $1500, 1400 of 

wh.ioh it applied to aooused.•a indebtedneu. During the ume period accused 

drew 32 cheoks ·against the account, amounting to approxima.tely- 81100.00, 

which were paid, and 96 oheoks for a total of more than #2,000, which were 

not paid beoauae of iI1Sutficient funds. While the entire proceeds ot the 


, allotment cheoks were thus converted, the tun:11 referred to _in Speoifioa

tions 1, 2 and 7 o-t Charge I were only partially oonverted in the months 

therein designated. Accused's sole defense was his alleged good faith, 

evidenoed by. his s_ubsequent repayment to the lhited State,· of the t'lmd.1 

improperl;y reoeived. Aooused pleaded guilW to failure to maintain a 

sufficient be.lance to meet the payment of the nine · oheoka described in 


. Specifications 23 to 31 of Charge I. The .issuance ot each ·ot theae oheok1 
,' wu made the basis tor an additional apeoifioation· (Speoifioations 14 to· 

22), charging fraud in oonneotion with its iHua.noe, in that acoused, at 
the time of issuance, did not have, and did not intend that he should have.· 
sufficient funds on depoait tor its pqment. He :wu found not ·guilty ot 
these latter apeoif'ications, with the exception of Speoitioation 22, which 
refers to a check dated 17 December 1944, being the same identioal oheok 
alao described in Specification 31. · '.Dlere 11 no evidence that at the time 
or iaauanoe ot this partioular oheolc there were in.sufficient tUDds on 

. deposit for ita p~nt. On the contrary it appears that the proceed, ot 

the $100 check received in December had been deposited to accuaed•s account·. 

and that it wu onl;y after 17 December tha.t the account was closed. Accord• 

ing to aoouaed'• unoont~ioted testimcn;y, upon closing the account. he 

notlfied the pqu that the•. oheck :might not ~ honored becauae ot tQ.~ poad• 

bility of its arrivblg· after ·the aooount had been closed, alld he repaid the 

pqee shortly after being notified tha.t it had not been honored•. 


I reoomme:ad tha.t the aentenoe be ooZlfirmed, but that the 1'ort~iture1 
· be rtnnitte~,. that the seutence a.a thus modified be ordered executed, and that· 
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the United Sta.tea Diaoiplina.ey Ba.rra.okl, Fort Lea.vemortn, Kan.au, be designated 
1 

a.a the plaoe of oontinament. 

4. Inolosed is a form ot action designed to oarry into execution the 

foregoing reoommend.ation, should it meet with approval. 


-~ Q_ ,..<:":) . p~ . ~-'-"-~ 
; 2 Inola 	 MYRON C. CRAMER 

1. Record of trial 	 Major General 
2. Form of action 	 The Judge Advocate General 

------------------·--( 	Findings dis,,proved in part, sentence eon.firmed but forfeitures remitted. 
GCMO 384, 9 uly-'1945). · .. 
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WAR IEPARTMENT 
Anq Service Force1 

111 the Office ot The Judge Advocate General· 
Wasbington, D.c. 

SPJGN-Cli 278912 

) ARMY AIR FORCF.8 CENrlU.L 
UNITED STATES ) FLYING TRAmNG comwm 

) 
T. ) Tria1 by G.C.M., convened at 

) Perrin Field, Sherman, Texas, 
Second Lieutenant CHA.RI.ES R. ) 'Z7 March 1945. nLsmissal and 
IEMIER.(0-694050), Air Corps. ) total forfeitures. 

OPINION of the BOARD OF REV'nlf 
LIPSCOMB, 0 1 CX>NNOR and MORGAN, Judge Advocates . 

l. Tbe·Board of Review has examined the reoord of trial in the 
cue of the of!icer named above and submits this, its opinion, to The 
Judge .ldvocate General• 

. 2. The accused was tried upon the following Charge and Speci!i 
oat:1.ons a 

CHARGEa Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Charles R. 
Demler, .lir Corps, did, at or near Bennington, 
Oklaboma, on or about 7 March 1945, wrongfUl.l.y pilot 
a nd.lltar,y aircraft at an altitude o£ awrox:imately
200 feet above the ground in violation ot paragraph 
16, ArafJ' Air Forces Regulation Number 60-16. 

Specification 2: In that Secom Lieutenant Charles R. 
DEml.er, Air Corps, did, at or near Bennington, 
Oklahoma, on or about 7 March 1945, wrongfully en
eage in unauthorized acrobatic maneuvers at an alti
tude 0£ less than 1500 feet -.bile piloting a milltar.r 
aircraft in violation of Paragraph 10 (d) J..rrq Air 
Forces Regulation Nwli:>er 60-16. 

Speoif1cation 3a In that Second Lieutenant Charles R. 
Dlllll..-, .Air Corps, having observed a,crash of a 
ldlJ.tar,- airplane at or near Beanington, Oklahoma., 
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did, at Perrin Field, Sharman, Texas, on or about 7 
March 1945, wrongf'ully fail to report such crash am 
to furnish pertinent information relative thereof in 
violation of pai•agraph 6 (a), Perrin Field Post Regu
lation Nwnber 55-1. 

Specification 4: In that Second Lieu.tenant Charles R. 
Demler, Air Corps, did, at Perrin F.i.eld, Sharman, 
Texas, on or about 7 March 1945, with intent to de- · 
ceive the Commanding Of.ti cer of that station, officia~ 
report on War Department, A:r'II!:[ Air Forces Fonn Number l 
that he had completed 2-1/2 hours of instrument flight 
llith Aviation Cadet John c. Hall, or words to that effect, 
llhich report was known by the said Second. Lieutenant 
Charles R. Demler to be untrue in that only about 15 
minutes of instrument flight was in fact completed. 

The accused pieaded not guilty to, and was found guilty of, the Charge 
and all of the Specifications thereunder. He was sent.enced to be dis
missed the service and to forfeit all pay and allowances due or to be
come ·due. The reviewing authority approved the sentence and .forwarded 
the record of trial for action under Article of War 48. 

,:3. The evidence for tha prosecution shows that early on the after
noon of 7 March 1945 severai·orficers, including the accused, had a'ssembled 
in the "Flight 9 flight room" at Perrin F.i.eld, Sharman, Texas. In the · 
course of the conversation which ensued a "Lieutenant Saxman" stated that 
he "was going * * * to Lake Fannin, am. anybody that wanted to come up 
there, could, for soma formation flying"~ When Second Lieutenant George 
Anderson Vogel remarked that he "hadnI t heard of the place", Lieutenant 
Saxman pointed it out on a map (R. 24.-25, Z'l} • 

..__~ 

4 ff!W minutes later between 1415 and 1430 o'clock the accused, 
who was an instructor, took o.ff £ran Perrin Field in a military airplane· 
with Aviation Cadet John c. Hall, a student. The latter was at the con
trols., and., since the purpose ol the flight was to familiarize him 1lith 
dua1 instrument navigation, he perf'ormed the duties of a pilot while 
"under the hood". Climbing to about three thousand feet and .t'lying 
"straight" tor about fifteen minutes, they arrived at na small horse
shoe lake beside the Red River., northwest of Madill". At this point the 
accused took over the controls and ordered Hall to come out from "under 
the hood". After they had circled the lake for a short while, they were 
approac~d by a plane carrying Lieutenant Sa:xman and a passenger (R. 7-8, 
44-45). The two ships "did some circles around together" over tm lake 
at an altitude of less than 1000 feet and then proceeded to engage in tha 
more exciting pastimes of aerial acrobatics and low flying. Descending 
to a height of approxi.ma.tely 200 feet, Lieutenant Sa.man assumed the lead 
with the accused following at a slightly }4gher level and at a distance 
to the rear of some 1500 feet (R. 8-9, 1.3, 15, 17, 19, 21-22, 45). • I 

' 
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// 
// The accused I s plane completed two' slow rolls and Lieutenant 

Sa.xman1s engaged in a~ least one. Passing over Bennington., Oklahoma., 
the lead ship buzzed a railroad trestle, "dove to tm left", •pulled up, 
did a steep turn to the lef't, a sort. of a peel-off and dropped down, 
buzzed the field, pulled up over some trees, completed a slow roll then 
crashed" and "burst into fl.ames•. One of the occupants was beheaded and 
the other was probably instantly killed by t.oo concussion (R. 9-10, 
l.2-13, 15-19".,''21, 31, 32, 44; Pros. Exs. 2., J). A.:t'ter circling twice 
over the fatal scene, the accused and ~Hall proceeded toward Gaskin Auxi.
liaey F.i.eld. As they set off 1n this new direction, the accused com
mented that •they were both dead., and that he 110uld gladly give up bis 
commission to g4> back there and help them, but would just get us both 
into trouble". Upon landing at Gaskin Auxiliaey F.i.eld., he explained 
what he meant by 11 trouble 11 • He adnx>nished Hall not to "tell anybody · 
about what just happened * * * because it may end up 1n a loss of' rank., 
a court-martial., possibly a prison sentence for both of us" (R. 10). 

Leaving Gasldn Auxiliary Field, the accused and Hall f'lew to 
Perrin Field. Upon arriving at the base, Hall saw the accused writing 
on a •Form l", the purpose of lihich was to record f'light time for each 
member of' a crew (R. 11, J5-J6). The •Form l" covering the plane operated 
by the accused -that day showed two hours and thirty minutes of du.al in
strument time and five minutes of passenger time for Hall {R. 35; Pros. Ex. 
4). Part of the writing on the instrument was in Hall's hand, and the 
rest was not positively identified. He did not see the accused make aey 
particular entry (:a. 39-40) • 

.1 "Form lA" pertaining to the same flight was also prepared and 
submitted. This document was designed •to keep a record on the status of 
the airplane". Although instructors ware ordinarily charged with the 
responsibility of certifying the condition 0£ the plane upon landing., the 
task of signing was often delegated to the student. The "Form lA" 1n 
question contained the entry "0.K. 11 followed by a signature purporting to 
be that of the accused but it was not definitely established to be bis 
(R. 37, 39; Fros. Ex. 5). 

No report. o:f the crash was made to the control tower at Perrin 
Field on the af'ternoon 0£ 7 March 1945. If the news had been received., 
it 110uld have been heard over the loud speaker _by everyone on duty in the 

· room. Corporal Anne Cefalo and Private Leo F. Rose and two others were 
continuously at their posts in the tower from 1200 to 1700 (R. 29-30., 33). 

4. ,The accused., after being apprised 0£ bis rights as a witness., 
elected to remal:1 silent. No evidence was adduced by the defense. 

5. Specification l of the Charge alleges that the accused did., "on 
or about 7 March 1945, wrongi'ully pilot a military aircraft at an altitude 
of approximately 200 feet above the ground 1n violation of paragraph 16., 
J.rmy Air Forces Regulation Number 60-16". Specification 2 alleges that 
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he did, •on or about 7 March 1945, wrongf'ully engage in unauthorized 
acrobatic maneuvers at an altitude of less than 1500 feet while piloting 
a military aircraft in violation of Paragraph 10 (d) Arrrry Air Forces 
Regulation Number 60-1611 • These o.ffenses were laid under Article of 
War 	96. 

The two paragraphs of Arrq Air Forces Regulation Number 60-16 
re!erred to read as follows: · · 

•10. Acrobatic Flight. No pilot ld.11 per.form acrobatics: 
* 	 * . * 

d. 	 Unless the maneuvers can be completed and the 
aircraft; under complete control at or aboir:e 1,500 
!eet (altitude above the surrounding terrain). 

16. J,tl.nimum Altitudes o! Flight: 

A. 	 Except during take-off and landing., aircra.tt 11111 
not be operated: 

(l) Be1ow the l'ollorlng al.titudea: 

a. 	 1000 feet above aey building., -house, boat., 
vehicle., or other obstructions to night. 

b. 	 At an altitude above the congested sections 
o! cities., towns., or settlements to permit · 
an emergency landing outside of snch sections 
1n the event of comp1ete p0119r failure. 

c. 	 1,000 feet above a:n:, open air aaseni)ly ot 
persons. 

d. 	 500 feet above the ground elsewhere than as 
specified above.• 

.A.s a pilot and particularly as an instructor., the accused :mwst have 
familiarized himsel! with these pro.visions and must have. been cognizant 
ot their meaning am purpose. Despite their express language., he accepted 
Lieutenant Saxman I s invitation to an a.rternnon o:t aerial sport and part.1
cipated in several-minutes of acrobatics and low flying at an altitude 
of some 200 feet leading to the destruction of a milltary airplane and 
the loss of two lives. Had the accused not encouraged thie reckleas con
duct by his presence., it is possible that Lieutenant Sa.man would have 
retrained from attanpting to exhibit his aerial prowess. In the light 
of the regulations quoted the accused1s lo1f' flying and his execution of 

. at leut •ttro al.OW' rolls• at an altitude of 2X> feet were clear~ Tiola. 
tive of Article of War 96. Specifications 1 and 2 have been ea.stained · 
beyond a reasonable doubt. 
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6. Specification .3 of the Charge alleges that the accused, •having 
observed a crash oi' a military airplane * * * did * * *, on or about 7 
March 1945, wrong~ .fail to report such crash and to .furnish pertinent 
in.formation relative thereo! in violation ot paragraph 6(a), Perrin Field 
Post Regulation Number 55-111 • Specification 4 alleges that he did on the 
same day "with intent to deceive the CommandiDg Officer of that station, 
o.f.£1.cl.ally report * * * that he had completed ~ hours o! instrument 1'11ght 
llith .lviation Cadet John c. Hall, or words to that effect, which report was 
known by the said /;ccusei/ to be untrue 1n that only about 15 minutes of 
instrument .f'llght was· in !act completed•. These acts were also set forth 
as bal.ng 1n contravention of Article o! War 96. 

Subparagraph 6a of the Post Regulations in et.feet at Perrin Field 
on the date o:f the fatal accident specifically stated that: 

"MIY pilot observing a crash while !lying ld.ll cxmmunicate 
'With the control tower, giving location of crash and pertinent 
in.formation. He should then return to the scene o:f the crash and 
continue to circle around the spot at a normal safe altitude, as 
a guide for the ambulance, truck, and other equipment. 11 

The accused neitber contacted tbs control tower nor remained at the scene ot 
the crash. To make matters worse he attanpted to inti.mi.date his student into 
silence concerning the events o:f the a.rternoon. This was a gross violation 
o:f the regulation cited clear'.cy sustaining Specification :J. 

Specification 4, on the other hand, has not been satisi'actori~ 
established. .Although the accused was seen 'Wl"i ting on Form l shortly after 
the crash, none of tbs entries on that instrument were detinite'.cy shown to 
be in his handwriting. This being the state of the evidence, Speci.fl.cation 
4 must be disapproved :for lack or proof. 

, . 7. The accused is about 22 years o! age. The records of the War .De
partment show that he completed eleven grades in elementary and high school 
but that he did not graduate. Prior to entering the service he was employed 
tor ten months as a lens blockery polisher. He entered the enlisted service 
on 10 October 1942. Thereafter on 19 November 1942 he became an aviation 
cadet and on 30 September 194.3 he was commissioned a second lieutenant in 
the ~ ot the United States. 

8. The court was legally constituted. In .the opinion or tbs Board 
or Re'View the record o.t trial is leg~ inSutficient to support Specifi 
cation 4 of the Charge and legallJr sufficient to support all o! the other 
findings and the sentence and to warrant ccufimation thereof. Ill.smissal 
is authorized upon conviction of a Tiolation of Article of War 96. 

Judge .Advocate. 
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SPJGN-<:M 278912 1st tT~ , .. ,. ~,..
Hq J.SF., JAGO., Washington 25., D. dLI1~ , . .:.. L,·1-J 
TO: The Secretary or War 

1. Pursuant to Executive Order No. 9556., dated 26 Ma;y 1945., there 

are transmitted herewith for your action the record of trial and the 

opinion or the Board of Review in the case of Second Lieutenant Charles 

R. Demler (o-694050)., Air CoJ:l)s~ 	 · . 

2. Upon trl.al. by general court-martial this officer was found 

guilty of wrongi'u.l.ly piloting a military aircra.f't at an altitude of 

approximately 200 feet above the grolllldj of wrongfully engaging in un- · 

authorized acrobatic maneuvers; of wrongfully failing to report an air 

plane crash and of failing to furnish pertinent information relative 


· thereto; and of rnak1ng a false official report llith intent to deceive., 
all in violation of Article of War 96. He was sentenced to be dis
missed the service and to i'orf'eit all pay and allowances due or to be
come due. The revi81'i.ng authority approved the sentence and forwarded 
the record of trial for action under Article of War 48• 

. J. A summary of the evidence JJJJq .be f"olllld in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the re
cord of trial is legally insufficient to support Specification 4 of the 
Charge· (making a false official report).,and legally sufficient to support 
all of the other findings and the sentence and to warrant confirmation 
thereof~ · 

After personally considering the evidence the Deputy Commander, 
. Army Air Forces., in a meroorandum·dated 14 May 1945 bas stated that: 

111. I have reviewed the record of trial of the above-named 
officer, llho was sentemed to dismissal .f"or low flying, the per
f'ormance of acrobatics below the miniDIIDl alti. tude, failure to 
report the crash of a companion aircra.f't in which two occupants 
lost their lives, and the making of a false official report. 

•2. The record discloses that prior to the fatal accident 
both the pilot of the plane which crashed and tre accused had been 
guilty of serious "ffi.l.ful violations of fzying regulations~ The 

, 	 'Violations of the one pilot actually resulted in his death and the 
death of' his passenger, while those or the accused resulted in no 
injury or damage. Although tre accused was flying at a dangerously 
low altitude, all witnesses agreed that he maintained throughout 
the perfonnance a higher alti. tude than that of the death plane. 
Although the arrangement was informal, the other pilot was the 
leader. The accused piloted his aircrai't 200 feet above the ground 
and performed slow rolls below 1000 feet. Such infractions con
stituted serious, wilful violations of .t'1ying regulations, but 
did not necessarily.create a high probability of serious personal 
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' 
injury or substantial ,propertJ' damage. Indeed., the accused appar
ently, refrained from following the pilot of the death plane 
through the final maneuvers., which resulted in the f'atal crash. 
Accordingly., I do not consider the low .flying and low altitude 
acrobatics of a su!.ticiently aggravated nature to require his 
elimination from the service. 

•J. However., Lt. Demler's failure to report the crash ot 
the other plane as required b;y post regulations was a fiagrant 
and unpardonable ottense. Abandonment or the fallen planndth
out any effort to render assistance was totally inexcusable. 
The explanation of his conduct based upon the belier that the 
occupants of the plane nre already dead is not considered a 
mitiga~ng c:i.rcum.sta.nce. 

•4. My attention has been invited to the possible lack 
or adequate proof in the record of trial of the commission by
accused or the of'fmse of making a .false o.f.f'icial report. How
ever., I do not consider it necessary to comment upon this non
operational offense as my opinion in the matter llOUl.d not be 
altered by a holdi?Jg of legal insu£.ficiency as to it. 

"5• I recommend that the sentence be confirmed and ordered 
executed.• 

I concur with the recommendation of the l)eputy Commander., A.rriry Air Forces., 
that the accused should be el:lminated from the service., but ,I believe 
that the forfeitures imposed are umiecessary. I accordingly reconmend 
that the sentence be con.f'irmed but that the .ibrfeitures be remitted and 
that the sentence as thus modified be ordered executed. 

4. Inclosed is a form of action designed to carry into ax:ecution 
the .foregoing recommendation., should it meet with your approval. 

~ c::_. ~o-"" -

2 Inclf 
0 

·. ~NC. CB.Al4:m 
Incl l - Record of trial llajor General 
Incl 2 - Form or action The Judge Advocate General 

( :r:tnc:Hngs diaappl"OYed in part., Sentence conf'ilwd but forfeitures 
:rnitted. 0.0.11.0. 294, 7 ~ 194S). , 
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.lWAR DEPARTMENT 
ArrI!1 Service Forces 

In the Office of The Judge Advocate General 
Washington, D. o. 

SPJGK.,;. Cll 278968 !t· 9 MAY 1945 

U'NITED STATES ) DFANTRI REPLACEMENT 
) TRAINING Cll1TER 

Te ) 

Second Lieutenant HOMER H. 
SALYER, (0-1050450) 1 Infantry. 

) 
) 
) 

Trial b,- o.c.M., convened at Camp·· 
Roberts, Caliterm.a, 23 Jlarch 1.94 
Dismssal., and confinement !c:rr 

) tiye (5) 19ars. . . 

OPJNION ot the BOARD OF REVIEW 
LYON1 HEPBUP.N and MOYSE, Judge Advocates. 

l. nut Board of Review has exu:dned the record of trial in the case 
ot the officer namedcbove and submits this, its opinion, to ~ Judge Ad
vocate General. . 

2. ·Tbe accused was tried_ upon the tolloring Charges and Speciticationa 1 

CHARGE It Violation of the 61.st Article o! l"ar. 

Specification la In that Second Lieutenant Hamer H. S~r., Canpaz,;r 
B, 95th In!antry Training Battalion, Camp Roberts., Cal.Uornia,·did., 

-without proper leave absent himsel.f from his organization at Camp 
Roberts., ~ornia, from about 14 Januar,- 1945 to about l Februal"J' 
·1945. 

Specification 21- In that Second Lieutenant Homer H. Salyer., Compan;r 
B, 95th Infantry 1'rain1ng Battalion., camp Roberts, California., did, 
without proper leave absent hillselt .tr~ his organisation at camp· 
Roberts, California, .tram about 4 Febru.:r," 1945 to about 6 Februar.,
1945. . · . 

CHARGE Ilt Vioiat1011 of the 69th Article· ·ot War. 

, Specificatioas . In ·that Second Lieutenant Homer H. Salyer, Comp~ 
B, 95th :rn.tantr,. Training Battalion, Camp Roberts, cali!'?l'llla, having 
been duly placecf 1n arrest: ;ln quarters cm or about l FebrWU7 l94S, . 
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did, at Camp Roberts, California, ~ or about 4 Februarr 1945 break 
his said arrest before he was set at liberty by proper authority. 

CHARGE llI: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Homer H. Salyer, Company 
B 95th Infantry 'Irailling Battalion, Camp Roberts, California, did,
at Cep Roberts, California, on or about 21 December 1944, with. 
intent to defraud1 wrongfully and unlawfully make and utter to 
Camp Roberts Post Exchange, Camp Roberts, CaJ.ifornia, a certain 
check in words and figures ~s follows, to wit: 

Ch. St. Branch (Ink) 
90-ll50 A'l'A&Q/t:f£RO B~H 90-ll50 

.American Nat 11 Bank (Ink) 
~-O!il AMERIOA . 

Ne~ieel.·1&::t~d Aeaeei:a"8. 
_Nashville, Tenn. (Ink) . 

~Mlle.Eie;re, CeJU., 21 Dec (Ink) 1944 (Ink) 

Pay to the 
Order of, Cash (Ink) t JJ.00 (Ink) 

Thirty-three and - - - - - - - -- - - - - - - - - no/lOCf (Ink) OOLLARS 

Member 

Federal Reserve 


System Homer H. Salyer ( Ink) 

0-1050450 


and by means thereof did fraudulently obtain .trom the said Camp ,· 
Roberts Post Exchange, Camp Roberts, California, the S1llll of $.3).00 
lawful money of the United States, he, the said Second Lieutenant 
Homer H. Salyeri .then well knowing that he did not have and not 
intending that he should have sui'ticient funds in the American· 
National Bank of Nashville, Tennessee, for the payment of' said check. 

Speci!ication 2: (Finding ot not guilty) 

CHARGE IVs Violation of the 94th Article of War. 

Speci!ication l: In that Second Lieutenant HOlDer H. Salyer, Comp1Jl1' 
B. 95th Infantry Training Battalion, Camp Roberts, Cal.1.tomia, did, 
at Camp Plauche, New Orleans, Louisiana, on or about 4 January 1945. 
present tor pa;y111ent a claim in .the amount of $254. 00 against the 
United States, by presenting said claim to E. W•. McLarreri, Colonel, 
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Finance Officer at Camp Plauche, New Orleans, Louisiana, an o.tticer 
o.f' ,the United States duly authorized to pay such claims, for services 
alleged to have been rendered to the United States by said Second 
Lieutenant Homer H. Salyer in the month of December 1944., which claim 
1ras false and i'raudulent and was then and there known to be false 
and fraudulent by the said Second Lieutenant ·Hc>mer H. Salyer, in 
that said Second Lieutenant Homer H. Salyer had theretofpre., on or 

.. about 22 December 1944, at C~ Roberts, Calil'ornia., received pa.rt.ial 
· payment in the amount of $190. 00 for said services .rendered to the 

United States by said Second Lieutenant Homer H.. S~r .tor the 
month of December 1944. 

Specification 2s In that Seccnd .Lieutenant Ho1!18r H. Sliqer, Compan:r 
B., 95th Infantry Training Battalion, Camp Roberts, Calif'ornia, did, 
at Nashville, Tennessee, ai or abput 17 January 1945, present .tor 
payment a claim. in the amount o.f' $254.00 against th" !.Tnit.-.d States, 
by present.ing said claim to F. F. Flagel, Lt. Col., Finance O.f'!icer, 
Memphis A.rley' Service Forces Depot, 1lemphis, Tennessee, an officer of 
the United States duly authorized to pay such claims, .f'or services 

. alleged to have been rendered to the .United States by said Second 
Lieutenant Homer H. Salyer in the month of December 1944, :which claim 
was .f'alse and fraudulent and was then and there known to be false 
and fraudulent by the said Second Lieutenant Homer H. Salyer, in 
that said Second L:1.eutenant Homer H. Salyer had thereto!o~., on' or 
about 22 December 1944, at Camp Roberts., California, received partial 

· payment in the amount of $190.00 for said services rendered to the 
United States by said Seoond J.ieutenant Homer H. SaJ.yer for the 
month of December 1944. 

He pleaded not guilty to all of the Charges and Specifications. He was 
found not guilty of Specification 2 of Charge Ill and guilty of all of the 
Charges and remajn]ng Specifications., except, with reference to Specification 
1 of Charge III, the words 11rlth intent to defraud", •fraudulent:cy«, and 
9well knowing that he did not have andmt intending that he should have;• 
substituting for the last excepted words, the words •not having". He was 
found not guilty of the excepted words, but guilty o:r the substituted words. 
No.evidence was introduced of any previous conviction. He was sentenced 
to be dismissed the service· and to be confined at hard labor .f'or five years. 
The review:lng'authority approved the sentence and forwarded the record of 
trial !or action under Article of War 48. . 

3. The evidence for the prosecution in support of the findings of 
guilty may be summarized as follows, 

Charge I and Charge II and their Specifications. The accused., a 
second lieutenant in the Infantry, member o:r the 95th Infantry Training 
Battalion, .stationed at Camp Roberts, Cal:U'ornia (R. 121 26), on or about 
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23 December 1944 was granted a 21 day··1eave, of absence imich expired 14 
January 1945. He failed to return to his station on that date and was 
entered on his organi~ation•s Morning Report on 15 January 1945 as AWOL 
on 14 Jan¥ary 1945 (R. ll, Ex. 1). Accused returned to Camp Roberts on 

February 1945 and was 'on that date placed in arrest in his quarters by 
the written order or Lieutenant Colonel B. J. Lindauer, commanding offic~r 
of the 19th Regiment of which accused -was a member (R. 12-13, 17, Ex.21). 
This order was given to the accused on that date and acltnowledged by him 
by an indorsement thereto. On 3-4 February 1945, Major S. D. Brown was 
Duty Officer for the 95th Battalion. During .3 February he periodically 
ch,cked on the pre'sence of the accused in his quarters a.rid found him present. 
About 9 a.m. on Sunday, 4 February 1945, the accused -was not present in his 
quarters and he could not be found in the battalion area. · Accused had no 
authority to be absent (R. 15-16). Accused was entered on .his organiz~tion's 

· Morning Report as "AWOL 0930 4 February 1945", and from "AWOL to Cont Cp 
Stockade 1530 6 February 45" (Ex. 2). 

There was introduced in evidence a type-written statement volun
tarily signed and sworn to by the accused, prepared from previous verbal 
statements made by him after "Articles of· War 24 and 70 and paragraph 35!., 
MCM" had been read to him and he had indicated.that he understood his 
rights. In the statement it is set forth that he intended to plead guilty' 
to the Charges and Specifications under discussi(?n, but, in extenuation, 
that he was on his way back toward Camp Roberts on 10 January 1945, accom
panied by his wife, who was ill. On that date he reached Albuquerque,· 
New Mexico. His wife was in such pain that he was forced to stop. He · 
T.i.red to Colonel Floyd, Station Hospital, Camp Roberts, that due to nex
tenuating circumstances", he had to "have or take" f'if'teen extra days leave. 
He then returned with his wif'e to Naspville, Tennessee•. In Nashville his 
lrife received a telegram, to the ef'.fect that he, the accused, was absent 
without leave. It was signed "Lawrence". Accused's wife telephoned General 
Iawrence f'rom Nashville and explained the reason tor accused's absence and 

. stated that he would return as soon as possible•.They lef't for Camp Roberts 
the next day. 'While he was ,confined to his quarters both he and his wif'e 
were without money. He was ·f'our weeks behind in his rent. His automobile 
·has been seized for nonpayment of' ins,tal'lments. So he "left confinement" 
to try and secure sufficient funds from friends and bank8 to take care of 
his obligations. As· soon as he, had taken care or these things he immediatly 
re~ed to Camp Roberts (R. 38, Ex. 10). . , · . 

~ ' . 
Charge m ang,.its Specification. ·0n a date not appearing in the re- , 

cord but presumably in December 1944, the Camp Roberts Exchange cashed a 
check signed. by the accused as maker in the sum or $33.00. The check .was 
drawn on "Ch. St. Branch American Nat'l Bank", Nashville, Tennessee, and •s 
,dated 21 December 1944(R. 17-18,Ex.3)•. The check was deposited by the Camp 
Roberts Exchange in its own depository but returned unpaid•. It was sub

·sequently redeemed or paid by a money order sent to the Camp Roberts Exchange 
by the Judge Advocate of, the Infantry Replacement .Training Center, Camp 

.._.,, 
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Roberts (R. 18-19).' The Assistant Cashier of the American National Bank, 
Nashville, Tennessee, terlified by deposition (R. 19, Ex. 4) that accused 
on 21 December 1944 had a checking account wi. th that bank which showed, on 
that date, a balance in .favor of the accused of $6.98. The wimess' testi 
mony that a check of the accused's in the sum of $33.00 was presented tor 
payment on 2 January 1945 but payment was refused because of "insufficient 
funda" was stricken .from the record by the Law Member upon motion of Deren se 
Counsel because the witness was not shown the check referred to nnd describ
ed in the Specification (R. 21). 

Charge IV and its Specifications. On 22 December 1944 at Cs.mp Roberts, 
California, accused presented a pay voucher to the Finance Depar'tment at 
the camp for partial payrnentof his pay for December 1944, and, because he 
was going on leave, he was paid the sum of $190.on account of his December 
pay (R. 26-Zl, Ex. 6). On 4 January 1945 at Camp Plauche, Ne:,r Orleam, 
Louisiana'- the Agent Finance Officer for Colonel E. w. Mcle.rren, Finance 
Officer, United States Army, caused to be paid the sum of $254 in cash to 
the person who identified himself as Homer H. Salyer, Second Lieutenant, 
Infantry, AUS, upon the latter's pay voucher representing that sum to cover 
the entire pay and allowance due that officer for December 1944 (R. 29, 
Ex. 7, ?a). No ·credit for any payment on account appeared intthe voucher 
(Ex. ?a). .Attached to and made rart o.f the deposition of the Agent Finance 
Officer was the signature used by the person who represented and identified 
himself to be HQmer H. Salyer. On 17 January 1945 the accused appeared at 
the cOW1ter o:f the Finance Office of the 558th AAFBU in_Nashville, Tennessee, 
presented copies of his leave of absence order and his pay data card, and 
asked for payment for services rendered by him to the governnent for the 
month of December 1944 which he claimed he had not been pa.id. With the 
aid of'the local officer accused made out a pay voucher for December 1944 
in the sum or $254. No credits for any previous payment appear therein, 
(Ex. 3 and 9i,). Accused -was thereupon paid $254 from the accounts or F. F. 
Fla.gel, Lieutenant Colonel, .FClJSA. (R. 33, Ex. 8, 9). 

On 2.7 Februa~ 1945 Captain Ernest V. Illig, Investigating Officer, 
visited the accused in 'lbe Post Stockade at Camp Roberts, and, after inform
ing him·again of his rights, asked him if he wished to make any statement 
concerning Charge IV and.its Specifications, which he then.read to him. 
The accused stated, •r admit draw:i.ng that pay but on 6 February the money 
was telegraphed to General Lawrence to cover those withdrawals". He also 

· said that the money was turned over to the Inspector General, In:tantr;y 
Replacement 1X"aining Center· (R. 42) •. 

4. 'l'he accused, after having been duly advised of his rights, elected· 
to take the stand, be sworn as a witness in his own behalf and testify as · 
to Speci.ficatiQns land 2 of Charge IlI only' (R. 53). He testified that 

. the $33.00 cheek mentioned in Specification l of Charge Ill•s dra,m on 
the American National ~, Nashv;ille, Tennessee, in which he had a joint 
account with his mother; that the last statement he saw was the November 
statement showing a balance between $34.00 and $35.00; that he did not re
ceive any indication fran her that 'she had drawn against this accountJ that 

·he had cashed no other checks on it and that to the best of his knowledge 
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the check in question was good for $33.00 at the time he drew it. He 
offered in evidence as Defense Exhibit A a check drawn against the Amer
ican National Bank, Nashville, TeJJ,nessee, by his mother on 24 July 1944, 
to establish the fact that the account was also subject to withdrawal by 
her (R. 54). The accused further introduced in evidence a Western Union 
Telegram addressed to himself at Camp Roberts, California, disclosing the 
contents of a night letter sent by him on 12 January 1945 to Colonel J. 
Floyd, Station Hospital, wherein the accused infonned Colone),. Floyd that 
due to "extenuating circumstances" occurring on his way back to Camp Roberts, 
he was forced to "ask or take" a 15-<tay extension of leave and that he 
would return on 28 Januar;r (R. 5?; Def'. Ex. B). A copy of' a telegram re
ceived by Major H. R. Bryan, Station Hospital, stating "Due to illness Marie 
Salyer will not be in until 28 January. H. Salyer", 11as likewise admitted 
in evidence (R. 5?; Der. Ex. C). The accused also made an unsworn state
ment to the court in lfhich he stated that:· 

"I don 1t know if it could. be attributed directly to nervousness 
or not. 'lbe reason that these circumstances occurred, sir, is not 
thinking on my part. In 193? I was confined for nini months for a 
nervous breakdown and extreme nervousness. It has occurred twice 
since then and I was under the care of a doctor in New York City-. 
But up to thts time I had not been bothered too much for being 
too nervous" (R. 58). . 

Mrs. Homer H. Salyer, wife of the accused, was sworn as a witness 

and testified as follows: That her husband has been at camp ¾berts since 

September 1944 and that she has been living with him in the vicinity of that 

station since October of the same year; that prior to l January 1944 he, · 

was hospitalized at that station for over a week and upon his release she 

and the accused took a trip by automobile to her home near New Orleans, 

Louisiana ; that they left on 23 December 1944; that they arrived in New 

Orleans about 9 days later; thc.t the weather enroute was ver;r unfavorable 

and that they encountered much rain, snow and ice (R. 43 to 45). She 

further stated that the accused's health is not as good as it should be 

although "it seemed to be alright"; that her health "isn't good"; that she 

has not been well for the past year and had to stay in bed two days with 

a bad cold before they left f'or the trip and th2t she suffers from•a female 

disorder which causes her considerable pain and.discomfort (R. 45). She 

also stated that, after visiting her folks who live a short distance outside 

of New Orleans, they started back to Camp Roberts vdth the intention· of 


. driving through to that station; that they left about six days before tlie 
expiration of his leave; that she consulted a doctor in Corrigan, Texas, who 
a,dvised her to take honnone shots !or six or eight weeks, after which, 1! 
her condition did not improve, she should submit to an operation; that.they 
continued on to Albuquerque, New Mexico, but turned back to Nashville, 
Tennessee, lrhere accused's parents lived, because she became quite ill and 
they had decided that she would undergo an operation which had been recom
mended (R. 46-47). At that time she was vomiting constantly and her nose 
was bleeding. At Nashville she consulted another doctor, lfho felt an op
eration would be unnecessar;r but advised her to continue the.hormone "shots• 
and plenty of rest. About three days l:::ter they. again left for Camp Roberts,, 

i 
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Cali.tornia. •1mle at Nashville a telegra..'U was received by her from General 

Lawrence, Camp Roberts, California, advising that her husband was AWOL as 

of Jam.iary l4 and asking in.formation as to his whereabouts. She talked 

w.i.. th General Lawrence over the telephone and advised him that a telegram 

had been.sent to Colonel Floyd at the Station Hospital, Camp Roberts. 


-She and her husband thereafter drove straight through to Camp Roberts, ex

cept for a. two day stop in Houston, Texas, for car repairs. They returned 

to Camp Roberts either on January 31 or February 1 (R. 47-49). She also 


. testified that she and the ~ccused have been married for two years; that 
her husband is a strong person mentally and that the only reason he turned 
back ;(rom Albuquerque was due to her illness. She stated that after then
return to Camp Roberts her husband visited her on 4 February 1945 and ad
vised her that he had left camp for the purpose of clearing up a feT charges 
against h:i.m due to finances; that he put through several long distance calls; 
that his mother sent money to General Lawrence to take care of "the overdrawn· 
voucher• and also sent "money to Colonel Devlin for the outstanding checks"; 
and that he helped her pa.ck her things ready to move, after which he returned 
to camp w1 thout delay (R. 49 and 50) • 

.5. Discussion. · 

Charge I and ChaNe II and their Specifications.- The evidence tor the 
prosecution and·the admissions of the accused clearly established that the 
accused did without proper leave absent himself from his organization at 
Camp Roberts, California, fran 14 January 1945 - the date of the expiration 
of his leave of absence - until 1 February 1945 - the date of his actual 
return. It showed further that on 4 February 1945 accused again without 
authority absented himself fran his organization and did not return'until 
6 February ·1945. All or the elements of the, offenses charged in Charge I 
and its Specifications -.ere therefore conclusively proved. The testimony· 
of the accused concerning the illness or his wife during their return by 
automobile to Camp Roberts.does not constitute a legal defense to the charge 
of absence without leave. Such testimon;v, 'if believed, could only be con
sidered by the court as· an extenuating circumstance in imposing its eenta'lce. 
Upon his return to Camp Roberts on 1 February 1945 .f'rom his first unauth
orized absence accused was placed in arrest in quarters by a formal lJritten 
o~er by his regimental commander, delivered to the accused. An ot~icer may 
be placed in arrest by comma.nding officers only. Tb.is may be ~ceomplished 
"in person, through other officers,_ or by oral or written order or comnuni
cations" (MCM, 19281 par. 201 p. 14). lhe term "canma.nding officer" inclu~es 
the co11Dnanding officer of a regiment (idem). It therefore .follOW'S that the 
accused -was properly and legally placed in arrest. (CM 269690) ·· 

The evidence clearly shows that accused was actual~ in arrest in 

his quarters on the night of 3 February and that on the follo,dng morning 

he was not in his quarters and could not be found. The accused achnitted 


·. that he breached his confinement and left camp, and contended that this was 
done for the purpose of. taking care of his financial. difficulties. Again, 
his reasons for his unauthorized breach of arrest constitute only extenua
ting circumstances and ·do not constitute ~ legal defense to the charge•. 
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The record of trial therefore amply supports' the findings of 

guilty of Charge I and Charge II and their respective Specifications. 


Charge III, Specification 1. The accused was charged with fraudu

lently issuing a worthless check for $33.00 to the Camp Roberts Post Ex-. 

change and .fraudulently obtaining $33.00, well knowing that he did not 

have and not intending to have sufficient funds on deposit £or the 

payment of the check. By exceptions and substitution the court has 


· eliminated from its findings any fraudulent intent on the part o.f the 
accused .and an::, knowledge of the lack o.f and intention not to have suffi 
cient .funds in the bank for its payment. 

The evidence in support or this Specification is very meager. 
All that appears is that on a date not shown the Post Exchange at·camp 
Roberts cashed for a person not named a check £or $JJ.OO dated 21 
December 1944 and signed by the accused. The Exchange deposited the 
check in its own bank and it was returned unpaid.· The reason £or its 
nonpaymen_t was not shown. Sometime thereafter, on a date not shown, 
the check was paj,d by a money order. The cashier of the bank upon which 
the check was drawn testified that on the date the check was rlated the 
balance in the accused's checking account was less than'the face of the 
check. It was not shown when or whether the check was·presented to the 
bank £or payment, nor if it was presented, the reason payment was refused; 
or the amount of the balance when and if it was presented. 

The accused's testimony did n~t supply the, missing facts. ·He 
admitted that he wrote the check. ·He did not admit that he cashed it at 
the Exchange. He claimed that when he wrote it he thought he ha.d a balance 
1n his account of $34.00 to $35.00. •To the best o.t my knowledge this 
check was good for $33.00 at the time I drew it• (R. 53). He admitted 
that he made restitution on the check by furnishing the money to a· 
Colonel° Devlin (R. 58-59) within a.'week or ten days after l February 
1945 when tor the first time ne learned that a check had been •returned 
fr~ the post ex~hange here• (R. 59). • 

In other words, based on the acceptance ot accused•s uneon ;

tradicted testimony; it appears from the record that the accused, 

having good reason to believe and believing that he had at least $.33.00 

in his checking account issued a check in that amount. On the date · 

the check was dated and presumably i~sned there was actually- less th.u, 

!J3.00 in the bank. SO!!leone cashed the check at the Post Exchange. 

The latter deposited the check in its own bank but it was returned. 

Shortly after the accused learned that the Post Exchange held his 

unpaid cbeck he redeemed it. . 


The court found the.accused.not guilty of any fraudulent intent 
and not guilty ot knowing that he did not have and.not intending that he 
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. should have sufficient funds on deposit with the drawee bank .for the payment 
of the check. The Specification, red.ra.£ted in cani'ormity 111. th the findings 
would read substantiall,1' as ..follon: 

"In that * * * (accused) did ~t ca,m'p Roberts, Calitornia, on or 
about 21 December 1944, wrongfull,y and unlawf'u.lly make and utter to 
Camp .Roberts.Post Exchange*** (his) checlc{i'or $33.00)* **and 
by means thereof did obtain £ran the * * · * Exchange * * *.-the sum. o.f. 
$33.00 ***,he***· {the accused) not having sufficient funds in 
the * * * bai:lk * * * for the pa~en.t of said checlc. • 

It is readil,y apparent that there was in reality no _evidence of 
record to support the finding th8t the accused uttered the check •to Camp 
Roberts Post ~change" or that he •1,y means thereof did obtain from the*~* 
Exchange*** the sum of $33.0011 

• The offense, if it is an offense, in 
the final analysis consists in the alleged wrongfu1 and unlawi'ul issuance· 
and utterance or a check b;r accused-at a time when he did not have sufficient 
funds in the bank for i ta paj'lllent. 

In CM 202601. Sperti, 6 B.R. 171., a case involving many charges 
an::l specifications., which is o.ften cited to sustain the now wel,l recognized 
principle that .the conditions surrounding the issuance and utterance of a 
worthless check "IIB,y be ·such•as to constitute a violation or .lrticle of 
War 96., although no value is received for the check, the Board of' Review., 
in connection with Specifications 2., 3, and 8 or Charge Ill {pages 226 to 
230., and.pages 240 to 241) had occasion to consider the veey problem pre
sented in the instant case. Fraud in the. issuance and utterance or the 
checks described in those specifications was not charged., put it was charged 
that each o:t the checks was issued., .. apparentl.y in payment of outstanding 
obligations., with knowledge on the part of the accused that "he did not 
have on deposit in the said*** bank sufficient funds £or the pa;yment 
of said check,. in consequence' whereof' said check when presented ns dishon
ored to the discredit of -the Jl+ilitary service"• In holding that Specifi 

.,~·cation 2 did not set forth an offense., the Board of Review expressed the 
following views., 'Which 1 t reiterated in connection with its holdings that 

,Specifications 3 and 8 were also lega~ insufficient: 

"The Board ot Review is of' the opinion that this s~ci:t'ication 
is. f'atall;y defective in that it fails to allege that accused did not 
intend to have· sufficient funds on deposit .for th~ pa;yment of this 
check llhen presented. Such an allegation is an. essential requisite 
in charging this offense. Par. 151, YCM• ., CM 158679, Dig. Ops. JAG 
1912-30., sec. 1497 (c); .for 114, a~ndix 4 MCY.• · , 

In recognition of the obligation and the responsibility or officers 
to maintain the integrity and reputation of the military service in financial 
matters, the Board of Bevittir ·has not hesitated to sustain as conduct ·or a . 
nature to bring discre<;J.it on the military service in viola ti.on of' Article 
of War 96 the issuance· ot worthless checks under circumstances which would 
not l!IUbject the drawer to charges in th~ civil courts. Depending upon the 
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circumstances and the nature of the offense with which the officer was 
charged or or which he was found guilty, it has been held that an officer 
may be subject to punishment although his action in issuing a worthless 
check was not tainted with fraud (CM 224286, Hightower, 14 B.R. 97), or 
although no value was received .for the check (CM 249006, Vergara, 32 B.R. 
5; Sperti, m); and that where knowledge of the lack of funds at the 
time of the issuance of the check was established and the element of fraud 
was not involved, accused's good intentions, imich failed to materialize, 
to have sufficient funds on deposit at the time of :iresentation was no de
fense (CM 232592, ~ 19 B.R. 117, 226). There has iikewise been fre
quently recognized as an offense in military jurisprudence the "wrongful 
and unlawful" failure on the part of the drawer to maintain a sufficient 
balance, after the issuance of a check, for the payment of the check upon 
presentation (CM 249232, Norrm, 32 B.R. 95, III JAG Bull. 290); but the 
Board finds nq_ instance in which it has been held that it is m-ongf.'ul and· 
unlawful to issue and utter a check for value or for any other purpose where 
it is merely charged th~t at the time of issuance and utterance the drawer 
did not have sui'fictent funds on deposit for its payment, unaccompanied by 
any charge of fraud, intention not to have sufficient funds for its payment, 
failure to maintain an adequate balance, or knowledge that it would not te 
paid. The discredit upon the' milltary service does not result from the 
issuance of the check wi;thout sufficient funds - • it is only when the check 

. 	 is dishonored because of the depleted condition of the drawer's account that 
the harm is done. In the instant case there was no evidence that the check 

/ 	 was ever presented for payment to the drawee bank and dishonored because 
of the insufficiency of funds on deposit for its payment. There was there
fore no basis for sustaining any inference that discredit was brought upon 
the military service. The Board sees no occasion to disagree with the 
holding in the ~.r.ti case (mmn.}or to extend the scope of Article of' War 

· 96 sb as to make it an of.tense merely to issue a check at a time when thEre 
are insufficient f.'unds on deposit for its payment. It follows that the 
Board finds the record of trial legall.y insufficient to support the findings 
of guilty of Charge III and Specification l·thereof. 

fharge IV and its Specifications. The evidence shows that on 22 Dec
ember 1944 the accused presented a voucher to the Finance Officer at Camp 
Roberts for services rendered in December 1944 and received in partial 
payment the sum of $190.00. On 4 January 1945 at Camp Plauche, New Orleans, 
Loµisiana a pers~n who identified himself by his identification c~rd and 
other means as Lieutenant Homer H. Salyer, ASN 0-1050450,_.presented for 
payment a claim of $254 against, the United States to an agent of E. w. M~ 
Larren, Colonel, Finance Officer at that locality, for services rendered 
during the month of December 1944. In that manner he pbtained f'ran that 
Finance Officer the sum mentioned. These circumstances indicate that it 
was the accused himself 'Who presented the claim and received the payment. 
-It appears 'tram the ,record that he -..as in that locality at that time. The 
documents, such as the identification card and leave orders, necessary to 
be presented to the finance officer in order t0 procure payment for services, 

· would normally be and should be in the possession or the acc~sed. His ad
mission to the investigating officer tha.t he drew the pay set forth in the 
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Specifications and th.at he had made restitution removed all doubt con
ceming his identity as the one who presented the claim. Having received 
$190 of his pay with:tn two 1'8eks previous to 4 January 1945 the court was 
justified in drawing the inference. that the accused knew that his claill. 
was false and therefore. fraudulent· as averred in the Specification. 

By virtue of the same reasoning it follows that the accused 
kn81f that the clam tbat he presented on 17 January 1945 was false and 
fraudulent as alleged in Specification 2 of Charge IV. His ;identity 
upon that occasion was clearly established by' the officer wno unw:i.ttingl,y 
assisted him in making out the claim. Again he failed to mention the 
receipt of the payment or $190 that he had previously received., His 
act on 17 January ·1945 of again claining and collecting his December pay 
removes any possible doubt that he acted in good faith upon either occasion. 
His acts were unquestionably fraudulent. 

Article or War 94 expressly provides for the punislnent of any 
person subject to milltary law who "makes * * * any clam against the . 
United States or any officer thereof,· knowing such clam to be false and/or 
fraudulent• • 

.MCM 1928, par. 150lt, page 181_, 'provides, 

"The claim must be presented, directly or indirectly, to sane 
person having authority to approve or pay it. False and fraudulent 
claims include not only those cont.airing some material false state-: 
ment, but also clams that the person presenting·knows to have been 
paid or for some other reason knows he is not authorized to present 
or :t6 re.ceive money on." 

It was clearly shown that the accused on the two occasions alleged 
presented a false and fraudulent claim against the Government, and that 
he presented them in each ins~nce to a person, or his agent, who had auth
ority to, and did, pay the claim. We find no difficulty in sustaining the 
findings of guilty o:f the Specifications and the Charge. 

6. War Depart.ment records show the accused to be 28-8/12 years of · 
· age and married. He completed 11 grades of schooling but did not graduate. 

He was employed as manager of a restaurant in New York City an~ inter
mittently on the side played a trumpet in an orchestra for six years until 
on 17 September 1940 he enlisted in the service for one year. He was . 
honorab'.cy' dhcharged .from the service on 1 September 1941 in the grade of 
corpo;ral, but he reenlisted 3 December 1941. He served as an enlisted 
man in the Infantry and the Coast Artillery reaching the grade of Techni
cal Sergeant until 21 January- 1943 when he was canmissioned a second lieu

. · tenant, AUS, CAC• . 
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7. The court was legally constituted and had jllrl.sdiction over 
the accused and of the off'enus. Except as noted no errors injuriously' 
af'!'ecting the substantial rights of the accused were committed during 
the trial. In the opinion of' the Board of Review the record of .trial . 
is legally insufficient to support the findings of guilty of Specifica
tion l of' Charge III and Charge III, legally sufficient to support the 
!'indings of' guilty of the remaining Charges and their -respective Speci- · 
fications and the sentence and to warrant confi:nnation of the sentence. 
Dismissal is authorized upon a conviction of a violation of' Articles 
of' War 61, 69 or 94. 
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SPJGK - CM 278968 1st Ind. 

B:J. MF, JAGO, Washington 25, D. C. 

TOa The Secretary of War. 

1. Pursuant to Executive Order No. 9556, dated Ma.y 26, 1945, there 

are transmitted herewith for your action the record of trial and the opinion 

of the Board of Review in the case ot Second Lieutenant Homer 11. Salyer 

(0-1050450), Infantry. 


2. Upon trial by general court-martial this officer wa.a found guilty 

of being absent without leave on.two separate occasions, the first for 

seventeen days and tor two dqs on the second, in violation 9t Article of 

War 61 (Charge I, Specifications 1 and 2); of a breach of an arrest in 

violation of Article of War 69 {Charge II)J of issuing a oheck for $33 

when he did not have.that amount in his oheoking account in violation of 

Article of War 96 (Charge III, Specification l)J and of presenting for 

payment false and fraudulent claims for his p~ against the United States 

in violation of Article of War 94 (Charge IV, Speoificationa 1 and 2). He 

was sentenced to be dismissed the servioe and to be confined at hard labor 

for five years. The reviewing authority approved the 1entenoe end forwarded 

the record of trial for action under Article of War 48. · 


3. A summary of the evidence may be found in the aooompaeying opinion 
of the Boa.rd of Review. The .Boa.rd of Reviw is of the opinion that the record 
of trial is not legally sufficient to support 'the findings ot guilty ot Speoi

. fioa.tion l of Charge III and C~rge III (giving of worthless oheok tor $33), 
but legally su.ff:icient to support the remaining Charges and Speoitioations 
of wltich he· wa.a found guilty and the sentence aDd to warrant confirmation of 
the aentenoe. I concur in the opinion of the Boa.rd ot Review. 

Acouaed absented himself without lea.ve from his a tation by report
· ing 17 days late from a 15-day leave ot absence. He wu pla.oed in arrest in 
his quarters•. He breached his arrest and wae again absent without leave for 
two dqa. Prior to his initial leave of a.bsenoe aocuaed presented a Toucher 
tor and oolleoted tran the Fina.nee Ot.fioer at his station tl90 a.s partial pay
ment ot his pay for December 1944. Thereafter and during his absence, the 
aoouaed preunted tor payment to the Fina.nee O:f'ficer at two military station.a 
false and fraudulent ola.ima tor hie Deoember 1944 pay, ea.oh in the amount of 
$264.oo. fromwhioh he omitted an:, reference to the pa.rtial payment thereto
fore received, and by means thereof twice oolleoted tran the United States 
Goverm.ent hie pay tor December 1944 onr and above the partial payment of 
#190.00_whioh he had theretofore received. The Govermnent was aubaeque:ntl7 
reimbursed in full. 

· The oo.nduot of aooused 'demonstrates that ·he ii morally umrorth7 

to remain a oOlllmisaioned officer ot the AX'tJl¥ ·of the tJnited States. I reoom

menq that the ae.utenoe be confirmed, but, .in vie.- ot the legal inau.fficienoy 

of the record to support the rinding• of guilty ot Charge III and 1te 
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Specification 8.lld the tact tha.t ?'$Stitution was promptly ma.de, I recommend 
that the ·period of confinement be reduced to three years, that the United 
States Disciplinary Barracks, Fort Leavenworth, Kan.le.a, be designated as 
the place ot confinement, and that the sentence as thus modified be carried 
into execution. 

4. Consideration has been given to a letter trom the wite of the ao• 
ouaed to The Adjut8.llt General of the Anny dated 24 May 1946 and to the 
doctors' certifioates'.thereto attached. The letter and its attachments 
are attached to the record of trial. 

5. Incloaed is a form of action deaigned to carry into execution 
the foregoing rec.ommendation, should it meet with your approval. 

~~~-~--,~'I 
3 	Inola MYRON C. CRAMER 


1.· Record or trial Major General 

2. Form of action 	 The Judge Advocate General 
3. 	 Ltr fr wife of acc'd 


· to TAG w/inols 


. ( Findingsdisapprovedin pa~entence confirmed ~t! ~~nfineme~t 

reduced to three years. GCM:O 28J, 5 July 1945). 
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WAR DEP.ARnlENT 

Array Service Forces 
In the Office of 'lbe Judge Advocate General 

Washington, D. c. 

SPJGN-CM Z/8970 

UNITED STATES 	 ) SIXTH AIR FORCE 
) 

v. 	 . ) Trial·by G.C.M., convened 
) at Army Air Base, Albrook 

First Lieutenant NATHAN ) Field, Canal Zone, 26-Z/ 
FINK (0-568132), air·corps. ) February 1945. Dismissal. 

OPINION of the BOARD OF Ri.'VIEW 
LIPSCOMB, O'CONNOR and MORGAN., Judge Advocates 

l. '.Ihe Board of Review has examined the record 0£ trial in the 
case ot the o££icer named above and submits this, its opinion, to The 
Judge Adv.ocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

.CHARGE I: Violation of the 95th 	Article of war. 

Specification l: In that First Lieutenant Nathan Fink, 
Air Corps, 6th Airways Squadron, did, at Guatemala City, 
Guatemala, on or about 25 October 1944, wrongfully and 
publicly associate with notorious prostitutes on the pub
lic highways in and near Guatemala City, Guatemala. 

Specification 21 In that First Lieutenant Nathan Fink, 
Air Corps, 6th Airways Squadron, did, at Arm:f Air Forces 
Airways Station, Guatemala City, Guatemala, on or about 
25 October 1944, wrongfully introduce six (6) notorious 
prostitutes onto the Station, he, the said First Lieu
tenant Nathan Fink, being then and there the Commanding 
0££1cer of said Station. 

Specification 3: In that First Lieutenant Nathan Fink, 
Air Corps, 6th Airways Squadron, did, at Army Air Forces 
Airways Station, Guatemala City, Guatemala, on or about . 
25 October 1944, wrongt'ully entertain in his quarters 
notorious prostitutes, while other officers were present 
in said quarters, which action seriously compromised his 
character and standing as an officer. 



(70) 

CHARGE II: Violation of the 96th Article of War. 

Specification ls In that First Lieutenant Nathan Fink, Air 
Corps, 6th Airw~s Squadron, did, at Army Air Force• 
Airways Station, Guatemala City, Guatemala, on or about 25 
October 1944, wrongful~ and willf'ull.y violate telegraphic 
order dated 8 October 1944 from. the Commanding Officer, Rio 
Hato Army Air Base, Republic of Panama, his Commanding 
O!ticer., restricting all military personnel to the·A.'rlq 
Air Forces :Airways Station, Guatemala City,· Guatemala, 
by driving a Government vehicle from the .said Station into 
Guatem.a.la City, Guatemala, for unofficial purposes,'taking 
with him two (2) other officers. 

The ~ccused pleaded not guilty to all Charges and Spoci.fications. He 
· was found guilty of the Specifications o! Charge I, the Specification 


of Charge II., and Charge II, and not guilt7 of Charge I but guilty 

of a violation of the 96th Article of War. He was sentenced to be 

dismissed the service. 'lhe reviewing authoricy approved the sentence 

and forwarded the record of trial for action under Article of War 48. 


3. Th• evidence :tor the prosecution shows that 011 25 October 1944 
the accused was Commanding Officer of the Arnrf Air Forces Ainrqs Sta
tion, Guatemala City, Guatemala (R. 7., .36, 46, 54., 82). Because a 
revolution was in progress in that locality., military perspi:mal were 
restricted to their base, and were not allowed in Guatemala City except • 
on urgent.off'icial business and with the approval of the C0111mand1ng 
Officer (R. 71 .36, 46, 75; Pros. Exs. D., D--1., I., J). On the evening 
of 25 October 1945 the accused attended a promotion party at the Offi
cers• Club on the local Field. At- about eight o 1clock1 accompanied 
by Captain John H. Yeaman and Captain W~ord Walden, he drOYe 

. a 	government vehicle off the Base. and into Guatemala City- (R. 9., 121 13., 
39). According to Captain Yeaman., they were not on official business 
at the time (R. 14). After ma.king several 11 stops• and •picking up• 
five or six women, the accused drove back to the O!f'icers• Club, 
arriving there about 9:15 (R. 14-16., ~., 40., 43). Shor~ thereatter 
several persons went from the Club to the house, which the accused occupied 
a.a his quarters and there partook of eggs, bacon and coffee (R. 19, 201 · 
41, 87., 88). The msn present wen Captain Yeaman, captain Walden., · · 
Lieutenant Nowak., Mr. Heston, Mr. Butler., Mr. Moore, and the· accused 
(R. 19, 54., 56). Among the three or f'our women llho accompanied them, ' 
one was known as •Edith• or •Edie•, one as 11Conchie•., and,another bad 
a nickname •similar to Sonia• (R. 201 21, 56., 57, 88). Edith was a 
licensed_ prostitute and "Edith's Place• was a house of prostitution in 
Guatemala Cit,: (R. 66, 68., 76; Pros. ~s. A, I., J) •. Captain Yeaman., 'Who· 
testified that 11 Conchie• was present at the accused's quarters, was not 
able to identify her purported picture as the person whom he saw there 
(R: 21., 67; Pros. Ex. F). · · 
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Technical Sergeant Nat Jacks. was •roving 'guard1' at the Field from 
midnight to six.o•clock on the morning ot 26 October 1944 (R. 62). About 
12:JO a.m. · he ,discovered' three women, known to him as prostitutes., walk
ing along the ma.in road of the post (R. 62., 72). He •drove them• to the 
main gate and directed them to leave the post {R. 63). He recognized 
one of the women as Conchi~, a prostitute trom Guatemala City, but could 
not identify her purpoi-ted picture (R. 70; .Pros. Ex. F). He was shown 
a picture of •Josefi.Da• and stated that he had seen her in Guatemala but 
did not see her on the night in question (R. 71; Pros. Ex. B). He be

·11eved that the girl pictured in Prosecution's Exhibit C (Sonia) worked 
for"Edie•(R. 71). 

Technician Third Grade Joseph E. Rauch was on guard at the main 
gate from midnight to 6 a.m. on 16 October 1944 {R. 75). He recognized ·· 
as •Conchie• one of the three women brought to the gate by Sergeant 
Jacks, but, when shown a purported picture· of Conehie, he could not 
remember whether he had ever seen her (R. 75., 76; Pros. Ex. F). He 
laaBw-1 however, that the Conchie whom he saw on the Field worked in 
•Edith 1s place•. (R. 76). About 5 a.m. he saw Edith and •one or two 
other girls• leaving the post with three Guatemalan ot'.ficers in a 
Guatemalan jeep (R. 75). According to Sergeant Rauch, prostitutes 
were never allowed on the Field (R. 77). He recounted a conversation 
which he subsequentJ.7 had with the accused in which the latter stated 
that, it he were convicted of the charge he might reeeiTe a •dishonorable 
discha:rge and possibly a fine•, which he thought was a 11pretty high price 
to pay tor one night of tun• (R. 78). 

Private Harry c. Braddee, who was also on guard, recognized •Concha• 
but did not know the other two women who were brought to the main 
gate by Sergeant Jacks. He testified, however, that he saw the girl 
pictured. in Prosecution's Exhibit B (Josefina) leaving the post between 
ll:45 p.m. and 12:15 a.m. and also saw 11Sonia•, a prostitute at •Edie•s•, 

on the Field (Pros. Ex. I). According to Private First Class John J. ' 

Brust, •Josefina• (Pros. Ex. B) was a prostitute of Guatemala City 

(Pros. Ex•. J). Mr. Clyde H. Moore, a witness for the prosecution, be

lieved that Sonia (Pros. Ex. C) was a member of the group at the ac

cused1 s quarters {R. 89), but that Conchie (Pros. Ex. F) was not there 

{R~ 85). . ·. 


Colonel Raymond G. Miller, Inspector General ot the Sixth Air 
Forces, testified that he interviewed the accused in connection with 
the matters here in issue. According to Colonel Miller, the accused 
admitted that, on the evening ot 2S October 1944, he went to Guatemala 
City, •picked up• several prostitutes, and brought thea back to tbe 
Officers• Club (R. 95, 96). There they had •a limited number oE clrinka• 
and then a decision was made •by someone• to visit the accused• s quarters 

' (R. 99).. The accused further amqitted that two ot the prostitutes., OM 
ct whom was •Edie•, went into his quarters. A fire was lighted _in the 
fireplace and eggs and hot tea were served (R. 97) •.. Xhe male guests 
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present inclllded lrfr~ Moore, Counter, Intelligence Corps agent. Accord- ' 
1ng to Colonel Miller, the accused •maintained• that only the l1Ying rooa 
and k1tchen ot his quarters nre occupied bJ" the party- (·R. 99). 1be · · · 
girls left his quarters abo'llt llr--30 in a government car wb.ich .wae ordered 
either bJ" the a..ccused or one of the male guests (R. 97, 98). . 

The witnesses tor the prosecution nre questiomd by the Defense 
Counsel as to the character o! the accused. Ca.ptaina Yeuan, Walden,· 
and Scheu.er, and Lieutenant Nowak each teat1!ied that the accused~ 

· 	jo;yed a good reputation as an officer and gentleman, md that tbq_. 
•ould be glad to serve under billl again (R. 22, 44, 52, 58). Sergeant 
Jacks and Sergeant Rauch stated that the accused wu k:l:u:,m as an offi 
cer and gentleman among both officer and enlisted personnel (R. 73, .79). 
Mr. Moore added that tho accused's reputation was good aaong the m1l1- · 
tary- and cbilian population., as well as the goverm.11.t otficials, in 
Guatemala (R. 91). According to Printe Braddee, the accused •had a · 

. swell reputatiozi• (Pros. Ex. I). • 	 · 

4. Captains Walter J. Scheuer, Walford Walden., and John H. Yeaman, 
and lrfr. Cqde c. Moore, ,mo appeared as prosecution witnesses, were also 
introduced as witnesses tor the defense. Each ot the• teat.Uied that he 
was inte~ewed by Colonel Ilaymo:ad G. :Mill.er in the course of... lrhat was 
considered a casual., routine inspection. Thel;'e was no suggestion bJ" · 
Colonel Miller that a serious offense was involyed or that eourt,.martial. · 
charges against axrr- otficer might result troa the state•nta gi.Ten•. 
Each ot these otticers testified in effect that no adequate explanation 
ot the meaning ot Article ot War 24 was made to h1a (R. 117, llS., 123, 
124, l29, 135). 

captain Carl G. Stanley., the officer appointed to investigate the 
charges, was introduced a.a a witness for the de:tense. He testil'ied that 
in the course ot his investigation he interviewed Captain Yeaman, Captain 
Walden, and Lieutenant Nowak in January 1945 and that, 1D his opinion, 
the;y did not understand the 24th .Article of War (R. 149). He again 
met with these officers and Captain Sc~euer, a tew dqs before the _ 
trial, 1D the office qt llajor :Magdlen, Acting Statt Judge Advocate ot 
the Sixth Air Force. ilso present were Lieutenant Taecker, Colonel 
Killer, and Colonel Smith., the latter being •Judge Advocate General, 
Panama Canal Department• (R. 149). '.I.be purpose of the -conference, 
aeeorc:1ing to captain Stanley, was •to cJ.ari.fy in tae minds ot these 
witnesses their rights under the 24th Article of war, and also the matter , 
ot rei'usal to testify to certain questions was taken up• (R. 150). llle 
witneases were actrl.sed that refusal to answer proper questions might be' 
interpreted u an act obstructing justice, llhich was a court-martial 
ottenae (R. 150). The questions asked at that tiJle were more t'qll7 · 
answered., •particularly' bi Captain YeuaA.and Lieutenant Nowak", than· 
at the time ot the form.al iJlTHj.igation ot thEt charges (R.' lSl). In 
the opinion o! Captain Stanl.lJ' no· one. at the time of the conference in 
Major :Magdlen1s office ..as forced to give talse or IIWlUfactured testimony
(R. 152). No member of the de.tense was present•. {R. 151) , · 
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The accused's Officer's Qualification Ci.rd, WD AGO Form 66-1, was 
introduced by the defense. This document showed that the accused had 
received three performance ratings of' Superior and three or Excellent. 
The last rating .or Unsatisfactory was entered after the alleged acts 
tor which the accused was tried (R. 153; Def'. Ex. 1). Also admitted lfith 
evidence f'or the defense was a letter f'rom the Charge d1 Atta.ires of the 
American Embassy of Guatemala commending the accused for the manner in 
which he accomodated a number of American families during the revolution 
(R. l53; Def. Ex. 2). 

The accused, after his rights relative to testifying or remaining 

silent had been explained to him, elected to remain silent (R. 154). 


5. Specification l of Charge I alleges that the accused did "11rong
tully and publicly associate with notorious prostitutes on the- public 
highways in and near Guatemala City, Guatemala.• Specification 2 of', 
Charge I alleges that the accused did "wrongtully introduce six (6) 
notorious prostitutes onto the Station, he Lthe accuseef/ being then and 
there the Commanding Officer of said Station.• In Specification 3 ot 
Charge I the accused allegedly did •entertain in his quarters notorious 
prostitutes, while other officers were present in said quarters, llhich · 
action seriously compromised his character and $tanding as an officer.• 
These offenses are set forth as violations of Article or War 95. In the 
Specification of Charge II the accused is alleged to have violated an 
order restricting all military personnel to the Station, •by driving a 
Government vehicle from the said Station into Guatemala City., Guatemala, 
f'or unot!icial purposes~ taking with him two (2) other officers.• lhl.s 
offense is laid under Article of War 96. All offenses are alleged to 
have occurred on the evening of 25 October 1944. 

• The evidence, including the statements of the accused, clearly 
shows that on the occasion alleged the accused, accompanied by two 
officers, lef't the area to which he and his organization were restricted 

·and drove 	a Government automobile into Guatemala City" tor an unotticial 
pUl'pose. There the accused procured the ccmpanionship of' tiT~ or six 
notorious prostitutes who returned with him to his station where he 
entertained them in his quarters. This evidence is legall.7 suffi 
cient beyond a reasonable doubt to sustain the finding of' guilty of 
Speci.tication 2, Charge I, substituting therein the words •rive (5) 
notorious prostitutes• for the words •six (6) notorious prostitutes•1 and 
legall.7 sufficient to sustain all the other findings. ' 

I 

The record present·s several problems which require discussion. 
'Ihe first of these arises from the' testimony' of the tour ntnesses, 'Who, 
having participated with the accused in the offenses alleged, were re
quired over their own objection to incriminate themselves. Thus Captain 
Y,,amen was forced to testify that he left the base with the accused 
and was present with him when they met certain women whose names he waa 
requi.req. to give. He was also forced to testify that these women ac

. c011panied them back to the base. Captain Walden was required to testify.... 
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'.
over ~1 objection to substantially the s.ame e!tect and that he was pre
sent at the accused•s quarters on the occasion in question. Both 
Lieutenant Nowak and li{r. Moore were also compelled to testify that tbe7 
were in the comp&DY of ~e 'W'Omen on the ·base on the dq alleged. 

The ruling of the J.a,r member, 1n requiring the above witnesses to 
give evidence incriminating themselves in an offense for which they might 
be prosecuted, vi(?lated the mandatory provisions of Article of War 24, 
which reads as tollows: ' ' ' 

•cClllpU].sory Self-Incrimination Prohibited.-No witness 
before a military court, commission, court of inquirJ", or 
board, or bef'ore any of'f'icer conducting an investigation, or 
bef'ore any of'f'icer, military' or civil, designated to take a 
deposition to be read in evidence before a military' court, 
commission, court ot inquiry, or board, or before an officer 
conducting an investigation, shall be compelled to incriminate 
himself' or to answer any- question the answer to which '1U3' tend 
to incriminate him, or to answer a:rrr question not ma'terial to the 
issue when such answer might tend to degrade him.• 

The ruling ot the law member in extorting self-incriminating testimon;y 
from several witnesses was a flagrant violation ot their personal 
rights but these errors did not inure to the benefit of the accused. v,..,,, 

In~ v. State, 175 N.E. ~6, (Ohio, 1930) the-coUJ;'t stated: 

•In such a case, if a witness refuses to answer a 

question on' the grO\Dld that the answer solicited would 

incriminate him, and the court disregards the· claim· ot 


. the witness, and. requires him. to answer, the defendant 

has no right to object, and it is not reversible error· 

in the reviewing court even 1! the trial court erred 

in requiring the wit.Dess. t~ answer and the tastim0ll1' 

ot the witness tended to prove the detendant guilty' ot 

the crime charged.• 


Simllarl.7 the Board ot Review in l BR 73; Dig. Op. JAG, 1912-1940, sec. 
381, in considering'the same problem stated1 

•The error eanmitted, however, is not one of which the 
accused may complain as a violation ot ~e legal. rights 
(State v. Cobley, 10.3 N.w. 99; Par. 1222, :u:.c.M. ). The 
test~, though improper:cy, obtained, ·was competent against 
the accused.• See also to the same effect 'Morgan v. Halber
_stadt, 9G F. 592. -.. 

~ 

. 1be second problem arises tros the tastimon;r of Colonel Miller 
concerning the pre-trial statements g1ven to him 117 the accused. Dwr1Dg 
the course of his testimony Colonel Miller was asked whether he warned the · 
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accused, on the occasion or his pre-trial investigation, that the 
aecused•s statements might be used against him. The objection ot the 
prosecution to this question was sustained and the witness did not 
answer. Although this rul,.ing was clearly error the subseq'llent cross
examination ot Colonel Miller shows that it did not prejudice the s~ 
6tantial rights of the accused. 

Moreover, the defense does not directly contend that the accused•a 
pre-trial statement was involUJltary". On this point ColoDel :Mill.er 
testified, on direct examination, as follows a · 

•! read the 24th Article or War to I.t. Fink and then 
explained it as follows: That he would be the judge 
or all questions which were incrim:1.na.ting, and ~t he 
would not be required to answer any incri.minating 
questions; that he was required to answer all questions material 
to the issue, and that I would be the judge or which questions 
were material. After I made this explanation I asked it he 
understood the provisions ot the 24th Article o:t War, and 
m;r. explanation, to lVhich_ he ·replied in the a:tfirmative• (R. 94). 

Later, on cross-examination, he elaborated further on this point, as 
!ollowsa 

•{f said to Lieutenant Firri/ I will be the judge 

or all questions material to the issue. You will be 

required to answer all questions material to the issue which 

aren•t incriminating. Do you understand the 24th Article 

ot war, and 'IIt1" explanation thereon * * * * LL:1.eutenant 

F'1n'1i/ indicated that be did• (R. 101). 


Although the explanation g:1.Ten to the accused by Colonel Miller was 
not as clear and full as it should have been,·ColoDel :Miller•s 
testimoey does show that the 24th Article ot War was read to the 
accused and that he was told that he did not have to answer any
questions that might incriminate himself. It is believed, there
fore, that the statements in the .form of answers llhich were m.aAie by 
the accused to Colonel Miller were of a voluntar;r character and that 
the accused's privilege against self-incrimination was not violated. 

A third problem is raised by the ruling of the court on the 
derense•s challenge for cause or Lieutenant Colonel Robert w. Benn 
as a member of the court. When examined aa to his prior knowledge ot the 
case,· Colonel Benn stated that he had read ·~out twQ paragraphs• of Colonel · 
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Killer• s report and had discussed the report with him.. When asked 
whether.be could make a tiµ.r decision 1n the case, Colonel Benn replied, 
•I thought ot challenging m;rselt, but I didn't because I haTe challenged 
m;rself' on so m.al11' occasions•. He was then asked, •no you feel 7ou 


· could render an unbiased opinion in this case?• to 11hich · he replied, 

•It I hadn 1 t thought so, I would have challenged m;rsel.P. Although 
Colonel Benn1a first statement that he had thought ot challenging him
selt m,q indicate that he felt some reluctance to serve on· the C0\11'.'t, 
his .further ·statement n.s a clear assertion ot his belief in his 
abilit,- to adjudge the accused .t'airlJ". Since Colonel Benn has not· 
impeached his impartiality but has positivel7 a!!irmed his· lack of 
bias, the action o.t' the court in accepting him as a member cannot be 
·criticized. · · 

6. The records of the War Department show ~at the accused 1• about 
29 7ears of age. .A!ter being graduated frOll high school, he attended 
college .t'or 2t 7ears. He was inducted into the A.nq on 1 Ju:cy, 1941 and 
receiTed a character rating of •Excellent" as an enlisted man. After 
attending Officer Candidate School, he was commissioDed a second lieu

, tenant in the ~ of the United States on 9 December 1942. He was pro,.; 
moted to the rank of First Lieutenant on 2 Jul.7_ 1943., ' 

·, 

7. The court was lega.llJ" constituted. . No errors injuriouslJ" at 
tecting the substantial rights of' the accused were canmitted during the 
trial. In the opinion of' the Board~ Review the record of trial is 
legal.J¥ sutf'icient to support the .t'ind1ngs of guilty o.t' Specification 2, 
Charge I, substituting therein the words •five (5) notorious prostitutes• 

.tor the YOrds •six (6) notorious prostitutes11 J legally' sufficient to sus
, ta1n a11· the other findings and legalg sut.f'icient to sustain the sentence 
and to warrant confirmation thereof. Dismissal is authorized upon a 
conviction of' a rtolation o! Article of War 96. 

.Judge AdTocate. · 

' 

. . I 
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SPJGN-Cll ':!78970 ls~ pid 

Hq J.SF, JAGO, Washington 25 1 D.c.1 v JLJn 1945 

TO: The Secretary ot War 

l. Pursuant to Executive Order No. 9556, dated 26 M,ay" 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board o.r Review in the case ot First Lieutenant 

Nathan Fink (0-568:132)., Air Corps. 


2. Upon trial by general court-martial this officer was tound guilty

of ,rrongfully and publicl1' associating Yd.th notorious prostitutes on a 

public highway' in and near Guatemala City, GuatemalaJ ot ,rrong!'lllly intro

ducing six notorious prostitutes into the milltary station ot which be was 

the commanding officer; of enterta:Jn:fng several l)rostitutes and otticers 

in his quarters;- and ot 'Violating an order restricting all military per

sonnel to the limits ot his station., all in violation ot Article or lfar 

96. He was sentenced to be dismissed the service. The reTienng au.tborit7 
~pproved the sentence and forwarded the record or trial for action under 
Article ot War 48. 

3. .A. summazy ot the evidence 11J1J.7 be found in the accompanying 
opinion of the Board of ReView. I concur in the opinion or the Board 
or Review that the record of trial is legal:cy" su.tficiant to support the 
findings or guilty ot Specification 2., Charge I, substituting therein the 
words •.five (S).notorious prostitutes" for the words "six (6) notorious 
prostitutes•; legally Slf.ficient to sustain all the other findings and le
g~ sufficient to sustain the sentence am to warrant confirmation thereof. 

On 25 October 1944 a revolution was 1n progress in Guatemala and 
as a result thereof tbt accused and the organization of which he was in 
command were restricted to the limits of their base. Iuring the evening 
he and several officers attended a ~omotion party at the local o.t.ticers• 
club. In a spi~t of gaiety the accused., who was unmarried., left the party 
with two other orf1.cers and drove into Guatemala City where they procured 
the coq>an.ionship of five notorious prostitutes with whom they returned 
to the otficers• club at their post. Shortly thereafter the accused, 
accompanied by several of the women and several officers., went to the 
accused's quarters where they partook of eggs., bacon., and coffee. The 
women left.the accused's quarters about ll:30 that evening. The evidence· 
~vial.ed no j,mp.roper conduct at the accused's quarters other than that 

.. involved in ·the:,i;,resence or tbit women. · 

· A number of officers and enlisted man who ,rare prosecution 

w:ttnesses testified at the trial that the accused had a good reputation 

as··an o:rticer and a gentleman, and that they would be glad to serve under 
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him in the .tuture. In addition to this evidence of the accused's 
good reputation, Congressman George G. Sadowski appeared before the 
Board o! Review attesting to the accused's excellmt tamily back
ground and his good reputation as a gentleman in civilian lif'e. At 
the same time he presented some thirty affidavits consisting ot state
ments !rom Guatenalan civilians, United States Army officers and en
listed men, and one United States consular oi'.ticial, all certify'ing 
to the good reputation enjoyed by the accused 1n Guatsnala City. The 
accused has received three efficiency ratings ot. 11Superior" and three 
of 11Excellent11 • · 

Although the accused's condu.ct in associating 111th prostitutes 
on the occasion alleged ,rs.a reprehensible, it occurred 1n a spirit of 
gaiety following a promotion party and did not seriously' compromise h1a 
m,ral standing as a gentleman. In view of the tact that the accusid'• 
conduct involved no actual immorality, that bis previous record, both 
in ctvilian life and in the service was excellmt, and that rel.atively' 
light punishment was imposed under Article ot War 104 upon bis tellow 
officers who participated in the same misconduct, !·believe that clemeney 
,is warrmt.ed. I recoJIIID8Ild, theref'ore, that the sentence be confirmed, but 
commuted to a reprimand and a forfeiture of pq of $50 per month tor 
three months, and that the sentence as thus modified be ordered executed. 

4. Inclosed is a form of action designed to carry into execu.tion the 
foregoing recommendation, should it meet ld.th your appro'Yal • 

. ~ (;!.., • CS-o- .. 0 - • 

3 	Incls MYRON C. CRAMER 

Incl l - Record ot trial Major Gemral 

Incl 2 - Form 0£ action The Judge Advocate General 

Incl 3 - 30 affidavits pre

sented b7 Hon. Sad01rsld. 

, ( Findings disapproved in pa.rt.· Sentence oontirllad but c0111111ted to 
, repriun4 and !orteiture ot ISO. pq per month !or three aonthee

o.c.M.o. 261, 29 Jluie 194S). . - · 
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WAR DEPART~.IBNT {79) 
Arrey Service Farces 

In the Office of The Judge Advocate General 
· '·Washington, n.c. · 

SPJGQ - CM 'Z'/8971 

UNITED STATES ELEVENTH AIR FCRCE · 

v. Trial by G.C.)!., ccnvened atl 

) Adak, Alaska, 29 M3.rch 1945. 

Second Lieutenant LO~IS R. ) Dismissal and total forfeit
TALBcrrT (0-536802), Air ) ures. 
Corps. ) 

OPINION of the BOARD OF REVIEW 
ANDRE«S, FREDERICK and BIERER,· Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Boa.rd of Review and the Boa.rd submits this, 
its o~inion, to The Judge Advocate 'General. 

2. The accused was tried upon the following Charges and Spec·i
fications: 

CHARGE I: Violation of the 93:rd Article of War. 

Specification l: In th9. t Second Lieutenant. Louis R. 
Talbott, Air Corps, 400th Base Headquarters and 
Air Base Squadrcn· (Reduced Strength), did, at 
She:nya, Ala.ska, on or about 23 December 1944, 
wilfully, unlawfully, and with intent to defraud, 
falsely alter a certain -writing, to wit: ,m W' 
Form No. l tentative-12-18-41, Flight Report, 
for United States Aircraft AT-7, #41~21043, dated 
12 DecElll.ber 1944, by adding thereto the following 
name, words and figures, to wit: 1101 Fleischnari, 
RS, 1st Lt QD QD AI QD QD AI" 

. 1:00 1:00 2:10 1:00 
1¥hich said Flight Report was a 'Writing of a public 
nature which might operate to the prejudice of the 
United States. ' 

Specification.2: Identical with Specificaticn 1 except 
that the Flight Report was dated 17 December 1944 
and the entries appear:in g after Lieutenant Fleischman rs 
name were: 

QD QD 
0:30 2:10 
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Specificatfon 3: Identical with Specificaticn l except 
trat the Flight Report was dated. 19 December 1944 
and the mtrie s appearing after Lieutenant Fleischman I s 
name were: 

Q1) QD'AI 
l:30 l:30 

' CHARGE II: Violation of the 95th Article of War. 

Specification l: In that Second Lieutenant Lcuis R. 
Talbott, Air Cqrps, 400th Base Headquarters and 
Air Base Squadrcn (Reduced Strength), did., at 
Shemya, Alaska, on or about Z3 December 1944., with 
intent to deceive the United States Government, 
officially report to the United States Governroont 
on WD AAF Form No. l tentative-12-18-41, Flight 
Report., for United States Aircraft AT-7; #41-21043., 
dated· 12 December 1944, that another, viz: First 
Lieutenant Robert s. Fleischman, did accomp9,ny him 
as co-pilot on a f'light from Anchorage, ilaska to 
Cold Bay, Alaska, by way of Ko:liak, Alaska, which 

.report was known by the said Second Lieutenant 
Louis R. Talbott to be untrue., 1n t:tat ?irst Lieu-· 
tenant Robert s. Fleischman did not accomp9,ny- him 
on sue h 'flight. · 

Specifica ticn 2: Identical witl;l Specifica.tion l except 
that the date of the Flight Report was 17 Decerri:>er 
1944 an:i the flight was· from Cold Bay., Alaska to · 
Umna.k., Alaska. 

· Specification 3: Identical with Specification 1 except 
that the date of the Flight Report 'Wcl.s 19 Decelli:>er 
1944 arrl. the· fiight ms from Umnak., Alaska to Adak; 
Alaska. 

The accused pleaded not guilty to and was found guilty of the _Charges 
, and Specificatjpns.. No evidence of previous convictions w.,.s submitted. 

He was .sentenced to dismissal and forfeiture of all pay and allowances 
due or to become due. The reviewing authority approved the sentence 

· arrl forwarded the recard of tr:ia.I for action under Article of War 48. 

3. The evidence f:pr the prosecution is as follows: 

During December 1944,. Staff Sergeant Murray Anzek was Chief 
Clerk m the Base Operations Office, 400th Base Headquarters and Air 
Base Sqradron, Shemya., Alaska (R. 5., 6). Accused and a Lieutmant 
Fleisclman 11warked 11 in the same office, accused app:i,rently being 
Assistant Base Operations Officer (R. ?). Anzek was charged with 
the1 duty of keepmg Army Air Forces Forms land 5. ·Form l is a Flight 
Report of Operations. 'lhl information entered on it includes the 
date of the .flight., type and number of airplane., ~mes of personnel 

2 
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participating in the flight, duties performed (such as pilot or co
pilot), time of performance of duties, land:ings, point of departure 
an? destinatioo, and total time involved in "the flight. Form 1 

, 	is prep:i.red by the pilot, co-pilot, or crew chief. The completed 
Form 1 is turned over to !nzek; who extracts from it informtion 
applicable to each pirticipant in the flight who is on flying status, 
and posts the information onto the Indhridual Flight Record {kno,m 
as Forni 5) of the person concerned. Thereafter, .Anzek files the 
Form l. · 

Form 5 conta.:ins the flying hours credited to the :individual 
and is used as a permanent record to show his flying experience and 
"for the purpose of attaining a higher aerooautical rating or an 
instruroont rat:ing. 11 Cne copy of Form 5 is s~nt to the Comms.nding 

· General, Army Air Forces, for the attentioo of 'the Chief or Flying · 
Safety (R. 6, 7)~ 

Technical Sergeant Gerald J. Griffin, lleadqua.rtors and 
Headquarters Squadron, 11th Air Farce, Adak, Alaska, was with the 
39th Air Depot Repair Squadron, APO 942 in December 1944. In that 
month he ms transferred to his present organization, and about 12 
Decent>er 1944 traveled from APO 9.42 to APO 980 in an AT-7 airplane 
piloted by the accused. The route nown ms :f'rO!ll APO 942 to Kodiak, 
Kodiak to Co1d Bay, Cold Bay to Umnak, and Umak to APO 980, arriv
ing at APO 980 about 19 December. Accused and GrU'fin were the 
only persons ai the plane during the flight. Griffin d:l,d not prepare 
a Form l for any part of the trip., but saw accused prepare a Ferm 1 
showing five hours and ten minutes total flying time., lfhich Form 1, 
Griffin believed, covered tm. t porticn of the flight between Elmendorf 
and Kodiak and between Kodiak and Cold Bay. The aily names appearing 

. on the Form l prepared by accused were those of Griffin and accused. 
Griffin made no alterations, erasures, or cl'Bnges en any Form l 

,' covering the flight from APO 942 to APQ 980 (Ex. l). 

Dur:ing December 1944, accused turned in three Forms l to 
Anzek. - The forms ccntamed no other names except those of Grii'fin 
and accused (R. 7, 9). Che morning during the last week in December, 
accused said to Anzek1 "Sergeant Anzek, I am going to insert Lt. 
Fleischman I s name on the Form l on my flight down the chain th9.t waa 
performed in the AT,;.7" • Anzek· replied s "Sir, you ~e Assistant 
Operations Officer, I am merely-a clerk and the respa:isibility is 

·yours" (R. 7). 

~ Accused did not tell Anzek, nor did Anzek know, whether · -· 
Li:eutenant Fleischman h9.d accompanied accused oo the flight (R. 10). 
Cb the afternoon of the day·llhen th& above conversation took place~· 
Anzek took the three '.forms out of the files to see whether any changes 
had beEll made m them, and discovered ;that Lieutenant Fleischman's 
name and certain· data concerning him had beEl'l added to each form 
(R. 8, 9)~ . Anzek did not see the accused make the alterations (R.\ 9, 10). 

.3 
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The three forms were received :in evidence without objecticm 
(R. 9; Exs. 2, 3, 4) •. All three show the "Station" ~s APO 942, 
•Airplane Medel" as A.T-7, and "Airpla.ne Serial No. 11 as 41-21043•. 
Exhibit 2 is dated 12 December 1944; Exhibit 3, 17 December 1944, 
and Exhibit 4, 19 December 1944. Exhibit 2 shaws a. 11 total night 
time" or 5 hours 10 minutes; Exhibit J, 2 hours 40 minutes; and 
Exhibit 4, 3 hours. Th~ entries concerning the places covered al 
the respective nights appear to be in code and the record contains 
no explanatiao.· there of. ·· · 

· . Opposite Lieutmant Fleischman's name on each Form l appear 
the entries alleged in the Specifications or Charge I, llhich, as 
explained by Anzek, indicate.that Lieutenant Fleischman spent the 
designated periods or time al "qualified dual• (QD) or "qualified 
dual actual instruments" (QD AI) (R. 8f°Exs. 2, J, 4). 

Anzek extracted fran the three forms, and posted to a draft 
copy or Lieutenant Fleischman's Form 5 !or the mooth of Decsnber 1944, 
the data concerning Lieu.tenant Fleischman, showing altogether 10 hours 
and 50 minutes fiying time (R. 7, 9). Except for 40 minutes in a 
B-25, Lieutenant Fleischman had no other fiying time for. December. 
Anzek kept the Form 5 on his desk 11for the purpose of informing Lt. , · 
Fleischman of thst change" (R. 9).. The subseq.i.ent, -disposition of 
this Form 5 does not appear fran the evidence. · 

4. The defense introduced no evidence; and the accused elected 
to ranain silent (R. 11). ·' · 

• 5. It is apparent that the offense charged in. each of the three 
Specifications of Charge I is forgery, for each Specificaticn follows 
exactly the ·fonn prescribed for that offense in the Manual for Courts
~&l.rtial (1£:u: 1928, p. 250, Form 97) and the Specifica.ticns are laid 
un:ier Article of War 9). It is equally appirent that the· actions of 
accused, however reprehensible, do not constitute forgery. · It is an 
essential element of forgery that. the writing must l)e false, must 
purport to be ldlat it is not (:tCM· 1928, par. 149.t). In the present 
instance the writing is exactly what.it purports to be; namely, a 
report prepared· by accused 'lilich includel'J a recital that certain per
sonnel took part in a certain ilight, together with other data about 
the £light. False recitals of fact in a genuine docUJIJ3nt do not 
render the document false and do not am:mnt to forgery. The principle 
is admirably e:xpla.ined by the, follairing quotaticns from ~ v. Young 
(46 N.H. 266)1 

"The 'term -falsely, as applied to making or· altering a 
11riting in order to m:ike it forgery, has reference not 
to the * **fact stated in the 'ft?'it:ing * * *, but it 
implies that the paper or writing is false; not genuine, 
fictitious, not a true writing, without regard to the 
truth or falsehood oi' the statement it contains - a writ 
ing which is the counterfeit of something which is or has 
beai a genuine -..riting; or cne 'Which purports to be a ,I 
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genuine writing or instrument whtn it is not. The writing 
' . or instrument must in itself' be .false, not genuine, a 

counterfeit., and not the true instrument which it purports 
to be" (at p. 2'10). 

•A. man may mke a statement :in writing o.f a ·.certain 
transacticn, and ma.y represent and .assert ever so strongly 
that his statemmt is true, but i.f it should prove th:l.t by 

·mistake he is 1n an error, and tba t his statement is entir~ly 
wrong, that could not be forgery; and suppose we go further, 
and aci'llit that the statement was designedly false, when · 
made.,· and so !IS.de for the purpose of defrauding soma cne, 
it does not alter the case, it is no forgery. The paper is 
just what it purports to be, it is th.a statement of the ma.n 
that made it, it is a true writing or p:1per, though the 

. statement it ccntains nay be false" (at p. 2($). · . 

In view of the fundamental ·principle referred to., it is our 
op:inion tl:9, t the offenses alleged in the· Specifications of Charge I 
were not proved. Nor do the acts of accused permit conviction of a 
lesser included offense.· Inserting a false statement in a report 
prepared by the accused is entirely different from, and not included 
in forgery. , 

Each of the Specificatioos of Charge II alleges tlBt with 

:intent to deceive the United States GovernllBnt, accused officially 

reported to the Government on Form 1 that Lieutenant Fleischman 

accompanied hlm as co-pilot on a certain flight, and that accused . 

knew that the report was untrue. The evidence shows .beyond per

adventure of doubt that accused filed the reports covering flights 


.performed ai the dates alleged and that Lieutenant Fleischman did 
not accompany him as recited :in tha reports. TJ:la reports were nade. 
to the ·agent of the United States Government assigned to receive . 
them. Intent to deceive the Government nay be inferred' fi'om the 
:fact that the :information caitained in such reports was regul;lrly 
transmitted to the office of the Commanding General, J.rrrry Air Forces, 
and served as a basis for aeronautical and instrum:,nt ratings of the 
persons concerned. It is P(ltent trat accused's actions were prompted. 
by- the desire to give Lieutenant Fleischnan credit for raving flown 
a nuni:>er of hours as co-pilot when :ln fact he had' not been. Cl!. the 
Uights so reported. · 

There can be no real doubt that the flights alleged wer·e the 
same flights covered by the Flight RepCll"ts and referr1:1d to in the 
testimony of Griffin, although the proof is not as def:inite as it 
might be.· The dates, airplane model~ and airplane nuni:>er stated ai 
the reports correspond to those alleged in the Specifications, and 

· the date of departure and date ,of arrival at the final destina:tion, 



(84) 

as testified .to by Griffin, shovr Grif'fin' s trip' to have been made 
during the period ccwer.ed by the Specifications and reports. ·Griffin's 
testimooy with relation \o the airplane model (AT-7) also conforms t~ 
the Specifications and reports. The reports show the "Station" as 
APO 942, which, according to Griffin, was the point of departure, 
and which ma..7 be identified as Anchorage, ~ska, the point of depar
ture alleged :1n Specification l (Sec;· I.V, W.D.Circular 97, 29 M'll'. 
1945) •. The total flying time of 5 hours and 10 minutes which Griffin 
saw the accused enter. on a Form l is identical with the total flying 
time on Exhibit 2, and., as Griffin recalled, that flight covered the · 
trip to Kodiak and from Kodiak to Cold Bay, which correspcnds to the 
trip alleged in Specification l. The remainder of the fiight, accord
ing to Griffin, was from Cold Bay to Unnak and, Umnak to APO 980. 
Specification 2 covers a night from Cold Bay to Umnak, and Specifica
ticn 3 a flight from Umnak to Adak. ~ak and APO 980 are one and the 
same. In ~dition to all of the above, the three Flight.. Reports in 
evidence ,rare the only mes turned :1n by accused during Deceni>er 1944. 

After careful consideration of the evidence, the Beard of 
Review is of the opinion trat the offenses alleged ,in the Specificaticns 
of Charge II were proved beyond a \rea.scnable doubt~ The issuance of 
such· false reports with intent to credit an officer on fiying status 
wi'th flying experience llhich he did not have, is conduct unbecom:ing 
an officer and a gentleIIWl in violaticn of Article of War 95. 

6. Attached to the recO!'d of trial is a letter from the dei'ensE! 

counsel and assistant defEnse counsel recommending that accused be. · 

retained in the military service. In _substance, the reasons advanced 

far the recommmdaticn are as foll<!"'s: (1) Accused did ·not realize 

the ccnsequences "Which might r.esult i'ran his acticns ani he was a~ 


. tempting to help a fellow officer, not h:!.Jllself; (2) Accused enlisted 
in the Regular Army on 17 September 1940, wa.s\commissioned a second 
lieutenant en 13 October 1943, and has not .been previously ccnvicted 
by court-:mrtial nor punished under Article of War 104; (.'.3) Accused 
has 1346.15 _hours .flying time to his credit and holds a current ·' 
instrwmnt rating; and the technical. training acquired by him will 
be of great value to the military service. 

7. War De~rtment records disclose tra'.t. accused is 22 yea.rs old 
.a.m marr-ied. So far as appears, he has no children. He is a high . 
school ·graduate and· has not engaged in any civilian occupation, having 

. enlisted in the Arrey en 17 September 1940. en 9 Octci:>er 1942, ai'ter 
the. cust~y- course of training, he was graduated as a pilot. from 

.. ~be Southeast Army .lir Forces Training Center, Maxwell Field, ilabana. 
· He was appointed !'light officer, Arrq of the United. States, on 10 

January 194.3, and seccnd lieutena.n~,_ lrrrq of' t~e United States, en 

9 October 1943. 
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8. The court was legally constituted and had jurisdiction of 
the perscn and the offenses. Except as noted, no errors· injuriously 
affecting th:!· substantial rights of the accused were cormnitted during 
the tr:ia.l. In the opinion of the Boo.rd of Review the record of trial 
is legally insufficient to support the f:indings of guilty of Charge 
I and the Specifications thereof, but legally sufficient to support 
the findings of guilty of Charge II and the Specificaticns thereof 
and to support the sentence- arrl to warrant confirmation thereof. Dis
missal is mandatory for a violation of Article of War 95. 

,, 
1 

---=----.............""'---U_-~~-~-·_..,_wJ-_·-_,ludge Advocat~ 


____________, Judge Advocate 

• 
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SPJGQ-CY Z'/89'71 1st Ind•. 
. ;, \~~l 

Hq A.SF, JAGO, Washington 25, D.C. JU\\.- ' 

TO: The Secretary of liar 

l. Pursuant to Executive Order No; 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant/ lAuis, 
R;. Talbott (Q-5,36802), Air Corps. ' . . 

2. Upon trial by general court-martial this officer was found 
guilty of forgery of three flight reports, in violation of Article of 
War 93 (Specs. 1, 2, 3, Chg. 1)1 ,and of making three false official. 
flight reports, with intent to deceive the United States Government, 
in violation of Article of War 95 (Specs. 1, 2, 3, Chg. II). He was 
sentenced to dismissal and forfeiture of all pay and allowances due or 
to become due. The reviewing authority approved the sentence and for
warded the record of trial for action under Article of 'War 4S. ' 

A summary of the evidence may be found'in the accompanying opinion 
of the Board of Review.· The Board is of the opinion that the record of 
trial is legallj insufficient to support the findings of guilty of 
Charge I and the Specifications thereof, but legally sufficient to 
support the findings of guilty·of Charge II and the Specifications 
thereof.and to support the sentence and to warrant confirmation thereof. 
I concur in that opinion. 

The accused was a pilot and Assistant Base Operations Officer at 
an air base in Alaska. Official reports of flights are made to the 
c~ef clerk at the base on a document lmown as "Form l", which docu
ment contains, among other data, the flying hours to be credited to 
each person on the flight. The chief' clerk posts the information con
tained in Fornr l to a document knoffll as "Form 5", which document 
contains a.record of the particular individual's flying experience. 
Fom 5 is sent to the office of the Commanding General, Army Air Forces, 
for the attention of the Chief of Flying Safety, where it serves as a 
permanent record of the individual's flying experience and 11for 'the 
purpose of attaining a higher aeronautical rating or an instrument • rating." On 12, 17, and 19 December 1944, accused wa..s the' pilot of 
an AT-? airplane on flights covering various points in Alaska. The 
only other participant in these flights was Staff Sergeant Griffin. 
After the flights, the accused made out and delivered to the chief 
clerk at the base, three flight reports on Form 1,.covering,· respec
tively, the flights made on 12, 17, andl9 December, and showing the 
accused and Griffin as the only persons on the flights. Subsequently, 
!?9fore the chief clerk had extracted the information from the reports 
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and entered it upon each individual's Form 5, the accuse.d told the chief' 
clerk that he was going to add the name of Lieutenant li1eischman to the 
reports. The chief clerk did not know whether Lieutenant Fleischman bad 
accompanied accused on the £lights. Thereupon accused added the name ot 
Lieutenant F1eischma.n to each Form 1 and inserted data indicating that 
Lieutenant Fleischman bad flown as co-pilot on each flight, and that his 
aggregate fzying time £or the three flights wa.s 10 hours and 50 minutes. 
The reports as thus altered were then returned to the·files of the chief 
clerk, who· entered the information on Lieutenant li1eischman1 s Form 5 and· 
held the form to discuss the matter with Lieutenant F1eischman. The 
record does not show whether such a discussion ever took place or what 
disposition was made of the particular Form 5. 

It is apparent from the evidence that the accused, with intent to 
deceive.the United States Government, knowingzy made false reports con
cerning Lieutenant ll.eischman's participation in the £lights, as alleged 
in the Specifications of Charge II. It is equally apparent that his 
motive in.doing so was to help Lieutenant Fleischman by giving him 

.credit for flights v.hich he never performed. Accused is onzy 22 years 
old, enlisted in the Regular Army on 17 September 1940, has 1346.15 
hours of flying time to his credit, and has not previously been court
martialed or punished under Article of War 104. Although his·actions 
are inexcusable and not to be condoned, it is my opinion that, con

. sidering all the circumstances, he would be of further value to the 
service if retained therein. Accordingly, I recommend that the 
sentence be confirmed but that the forfeitures be remitted and the 
execution of that portion of the sentence:adjudging dismissal be 
suspended dUJi'ing good pebavior. 

/+. Inclosed is a term of action designed to carry into execution 

the foregoing ~commendation, should it meet with your approval. 


) 

2 Incls MYRON C. CRAMER 
l Rec of Trial ' Major General 
2 Fonn of Action . . . The Judge Advocate Genera1 . 

~ Findings di~approved: h part. Sentence confinned but forfeiture..·r l 
/remitted and dismissal suspendede GCMO 3291 9 July 1945) • -·. :- ..·• ··. · \ 
I . . . . . . . .. - ,, . . . . . \ 

1_: .. :;"--·-- .:.. :·- -- · ............... -·--· ~-· .,_ :....'. : ....·.. : _· ·.·... ,.-~
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WAR DEPARTMENr 
Army Service Forces 

· In the Office or The Judge Advocate 
· Washington~ D. C. 

SPJGH-CM 2:18972 
9 MAY 1945 

UNITED ST.A.TES ELEVENTH AIR FORCE ~ 
v•• 

First Lieutenant ROBERT s. 

.) 
) 
) 

Trial by- G.c.M·., convened ~t 
Adak, Alaska, 20 and 30 March 
1945. Dismissal and fined $250•. 

FIEISCHMAN (0-667504), Air 
··Corps. 

) 
) 

OPINION or the BOARD OF REVIEW 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

· 2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 94th Article of War 

Specification: In that First Lieut;nant Roberts. Fleischman, 
400th Base Headquarters and Air Base Squadron (Reduced 
Strength), Shemya, Alaska, did, at Shemya, Alaska, on or 
about 31 December 1944, present to Captain R. E. Ewing, 
Finance Department, Finance Officer, Fort Richardson, 
Alaska, an officer of the United States duly authorized to 
approve, ·allow, and pay claims, a claim against the United 
States in the amount of $405.91 for approval and payment by 
signing and ·certifying a Pay and Allowance Account, WD Form 
No. 336, dated 31 December 1944, which cla.im was false and 
fraudulent in that the said First Lieutenant Roberts. 
Fleischman represented therein that he did participate in 
regular and frequent flights, while on a duty status, suf
ficient to meet minimum requirements of Executive Order 
No. 9195, ?.·July 1942,. for aviation pay for December., 1944, 
and there was due from the United States to said First Lieu
tenant Robert S. Fleisc~n as for pay and allowances the 

- - .. 1'J 
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sum of $4()5.91, when in truth and in fact, said First~ 

Lieutenant Robert S. Fleischman did not participate in 

regular and frequent flights, while on a duty status, 

sufficient to meet minimum requirements of Executive · 

Order No •. 9195, 7 July 1942, for aviation pay fo~ 

December, 1944, and there was not due from th~ United 

States to said First Lieutenant Roberts. Fleischman 

$405.91 or aey sum in the excess of $310.07, and which· 

representations and claim were then known by said First 

Lieutenant Roberts. Fleischman to be false and fraudulent. 


CHARGE II: Violation of the 95th Article of War 

Specification l: (Finding of not guilty) 

Specification 2: In that First Lieutenant Roberts. Fleischman, 
400th Base Headquarters and Air Base Squadron (Reduced 
Strength), Shemya, Alaska, did, at Shemya, Alaska, on or 
about 31 December 1944, with intent to defraud the United 
States Government, wrongfully and unlawfully pre~end and 
represent to Captain R. E. Ewing, Finance Department, 
Finance Officer, Fort Richardson, Alaska, an officer of 
the United States duly authorized to approve, allow, and 
pay claims, that the said First Lieutenant Robert S • 

. Fleischman had complied with the minimum requirements of 
Executive Order No. 9195, 7 July 1942, and that the said 
First Lieutenant Roberts. Fleischman was entitled to ad
ditional pay for flying for the month of December, 1944, 
and did so certify on his Pay and Allowance Accowrli, WD 
Form No. 336, dated 31 December 1944, well knowing that 
said pretense and representation and said certificate were 
false and by means thereof did fraudulently obtain from 
the said Finance Officer the sum of ~95.84. 

CHARGE III: 	 Violation of the 96th Article of War 

(Finding of·not guilty) 


Specification: (Finding of not guilty) 

Accused pleaded not guilty to all Specifications and Charges and was 
found not guilty of Specification 1 of Charge II, not guilty of Charge 
III and its Specification and guilty of all other Charges and Specifi 
cations. No evidence of previous convictions was introduced. He was 
sentenced ,to dismissal and a fine of i250. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under 
Article of War 48. · 
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J. · The prosecution introduced evidence. to show that on ~~ 
12 December 1944, a Lieutenant Talbott and Technical Sergeant Gerala' 
J. Griffin departed in an AT-7 type airplane from APO 942 bound for· 
APO 980, where Headquarters Squadron, Eleventh Air Force was located. 
The plane was piloted by a Lieutenant Talbott while Sergeant Griffin 
served as crew chief and engineer. No persons other than these two 
were aboard the plane. During the flight, stops were made at Kodiak, 
Cold Bay and Umnak, Alaska. The air trip was concluded on 19 December 
1944 upon arrival at APO 980 (R. 6; Pros. Ex. 2). 

Und~r Army Air Forces Regulations a record is maintained on 
AAF Form No. 1 of each flight made,by an Army plane. Among other things 
there is reported on that form the time consumed during the particular · 
flight and the personnel participating therein. For each officer and 
enlisted man regularly participating in airplane flights there is 11lain- : 
tained an AAF Form No. 5 (Individual Flight Record) on which is recorded 
each flight made by the individual and the elapsed time thereof. The in
formation appearing on the Forms No. 5 is obtained from the .original 
entries made on the relevant Forms !fo. 1 (R. 7).. . . . ' 

During the month of December 1944, Staff Sergeant Murray Anzek, 
a member of accused's organization and chief clerk of Base Operations 
Office, Shemya, Alaska, received three AAF Forms No. l relative to three 
flights made by an Army aircraft. Each of these forms indicated that 
Lieutenant Talbott and Technical Sergeant Griffin had been the only 
participants in the flights. Sergeant Anzek thereafter entered the ap
propriate data on the AAF Forms No. 5 of these two individuals (R. 8). 
Sometime later in the month Lieutenant Talbott informed Sergeant Anzek 
that he intended to insert accused's name on these three AAF Forms No. 1 
so as to indicate that accused participated in "the trip made by the AT-7 
from Elmendorf" (R. 13). When Sergeant Anzek later examined these three 
AAF Forms No. 1 he found that accused's name had been inserted thereon to 
indicate his· participation in these three flights (R. 9; Pros. Exs. 3, 4, 5). 
Sergeant Anzek then posted this matter on accused's AAF Form No. 5 and 
when later in the day he informed accused what had been done the latter. 
replied, "O.K. that's swell" (R. 10). As a result, at the end of the 
month accused's AAF Form No. 5 indicated that he had participated in 
airplane flights on the following days and accumulated the following 
amount of flying time, viz (R. 11; Pros. Ex. 6): 

Date of Flight Type of Plane Flying Time 

12 Dec. 44 AT-7 5 hrs 10 min 

17 Dec 44 AT-7 2 hrs 40 min 

19 Dec 44 AT-7 3 hrs 

30 Dec 44 B-25 D 40 min 


3 
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It is not clear from the evidence whether these entries related to 

the air journey made by'Lieutenant Talbott and Sergean~ Griffin from 
APO 942 to APO 980 or whether they related to other flights. During 
the entire month of December 1944, accused was present for duty with 
his organization, 400th Base Headquarters and Air Base S.quadron at 
Shemya, Alas~ (R. 6; Pros. Ex. 1). · · · 

For the month of December 1944, accused signed and filed a 
pay voucher on which he claimed flight pay for the month and on the 
reverse side 0£ which be signed a certificate stating, among other things, 

"that 'during the period for which aviation pay is 
claimed on this voucher I was, by orders of competent 
authority, required to participate regularly and fre
quently in aerial flights; and, in consequence of 
such orders, I did participate in r~gular and frequent 
flights, while in a duty status sufficient to meet re
quirements of Executive Order No. 9195, 7 July 1942 
(AR-1480)" (R. 11;12, 18, 23; Pros. Ex. 7) . · 

At accused's station it was customary for the personnel officers to 
prepare pay vQuchers for the officers. The only amounts that a R9rsonnel · 
officer inserted on any pay voucher were the debits against the particular 
claim. The amounts of all pay credits, i.e. base pay, flight pay, allow
ances~ etc.,;were thereafter inserted by the finance officer who would then 
compute the pay due the particular claimant. As a matter of administrative 
practice· at a~cused's station all ~y vouchers of officers·claiming flying 
pay were filea with the finance officer by the 20th of the month after the 
claimant had signed the certificate in blank (16) at the bottom of the 
incomplete voucher certifying that "the foregoing statement and account 
are true and correct" and after he had signed the certificate relative · 
to flight pay on the reverse side. Although the certificates signed by 
any claimant on or before the 20th of the· month would be incorrect if the 
officer had not by that date accumulatea sufficient ,flying time to claim 
flight pay for the month nevertheless by the.end of the month the finance 
office would assume the.claiming officer had sufficient flying ·time to his 
credit if he accepted flight pay on the'voucher from the disbursing officer 

. 	 (R. 16, 17, 20). Many.officers followed the practice of filing their pay 
vouchers a~ter the'20th of the month if by that-date they had not accumulated 
sufficient flying time to· entitle them to night p~y (R. 22, 24). When an · 
officer received his pay in cash at the end of the month he receipted there
for in blank ,(18) at the. bottom of his J:eY voucher. 

, After accused had signed the certificate in blank (16) and also 
the certificate on the reverse side of his pay voucher for Decem~er 1944, 
he filed it with the finance offic~r who thereafter entered all pay credits 
thereon, including a credit for flight pay for December 1944 in the amount 
of $95.84, which was subsequently paid in cash to accused at the end of the 
month (R. 16, 17, 20; Pros. Ex. 7). , 

4 
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Pursuant to AR 35-1480, 10 October 1942, and E.O. 919;, 
7 July 1942, an officer required to participate regularly and fre

quently in aerial flights is entitled to an increase of 50 ~ centum 

of his pay for each and every month during which he is "in the air a 

total of at least four hours." · 


4. The defense _introduced the depositions of various individuals 

and unless otherwise indicated, the testimony hereinafter summarized was 

all obtained by way of deposition. 


Captain John F. Vlilley, Ba:pe Personnel Officer at Shemya, 
Alaska, deposed that the pay vouchers of officers of accused's organiza-. 
tion were prepared.in his office and that those to be paid in cash were 
signed by the claimant a few days before the 15th of the month and were 
filed on or before that date with the· post finance officer. Pay for the 
month of December 1944 was delivered to the various claimants by a Class A 
officer appointed to represent ~jor Peter J. Ashenbrenner, Finance Depart
ment (R. 24; Def. Ex. A). , · 

Private First Class John T. Tokarz deposed that 11 to the best 

of my recollection" it was on 12 December 1944 that accused signed his 

December pay voucher in blank (16) and also signed the certificate·on 

the reverse side thereof relative to participation in aerial flights as 

provided by E.o. 9195, 7 July 1942 (R•.24; Def. Ex. B). 


~iajor William B. Allen of accused's organization deposed that· 
·he had known accused since October 1944 and that his reputation for 
honesty and veracity was excellent. He also stated that, following the 
p~actice of the officers in accused's organization, he signed his pay 
voucher for the month of December 1944 during the first part of that 
month although he did not accumulate sufficient time to entitle him to 
flight pay for that month until thereafter (R. ~5; Def. Ex. C). · 

First Lieutenant Peter R. Wynne of accused's organization de
posed that the latter's reputation for honesty and vei:acity was "of the 
highest." He also stated that.he followed the same practice as fiajor 
Allen in signing his pay vouchers "with the 'understanding that if I do 
not complete the necessary minimum flying tin:.e by the end of that 
particular month, the voucher will be destroyed and ~will not receive 
flying pay for that montJi11 (R. 25; ·Def •. Ex. D). 

· Accused I s commanding, officer, Colonel George R. Bienfang, also 
deposed that accused's reputation for honesty and veracity was excellent. 
He further stated that he would like to have accused continue in his com
mand anc1 that accu.sed "has performed ·valuable service in the past and will 
continue to perform valuable service in the future if given the opportunity" 
(R. 25; Def. Ex. E). 
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First Lieutenant Wallace G. Ande;son, also of accused r-s~ ·~ 
• organization, deposed that he had followed the.practi~e of other.of


ficers in signing both certificates on his.December pay voucher at a 

time when he had not as yet accumulated sufficient flying time to 

entitle.him to flight pay although by the end of the month he had ful• 

filled the requirement therefor. He further stated that accus~d was 

eligible for recommendation for the Air Medal because of the total 

noncombat, operational flying ·time he ha'd to his credit (R. ·25; Def. 

Ex. F). . . 


, During the_ month of January 1945~ accused accumulated four 

'hours and 35 minutes of flying time and for the month of February 1945 


he accumulated a total of ten hours and 15 minutes (Def. Exs. G, H). 

. ·' 

After his rights had been fully explained to him, accused ' 
elected to testify under oath. He testified that at Amchitka where he 

'had previously been stationed it was the practice not to file monthly 
pay vouchers on which flight pay was claimed until the requisite amount 
of flight time ha_d b~en accumulated but that at Shemya, his present 
station, the personnel department urged that all pay vo.uchers be signed 
and filed with the finance department by the 15th of the month on the 

...,,.· 	 assumpt:Lon that sufficient flying time would have been accumulated by 
the end of the month although it might not have been at the time the 
voucher was filed. Accused followed the local practice in filing his 
December pay vou~her. His actions and intentions were then expressed 
by accused in the following language, viz: 

. "We signed the voucher and 'When the end of the month 
came around everyone went down to get paid and I was 
in a quandry as I had already signed a false state
ment. I didn't know what to do if I was brought up I 
would.be brought up on the grounds of making a false 
statement. If I collected the pay it would take two 
months to make the time up and nothing would be said 
about it. Consequently, I made up the time and thus· 
have made that pay valid and I don't owe the government 
anything now• II 

' Accused denied any knowl~dge, of the changes made by Lieutenant Talbott 
in the three AAF Forms No. 1. He had no recollection of being informed. 
about the changes by Sergeant Anzek inasmuch as the sergeant had prob~bly 

. spoken to him at a busy.time and accused had replied without comprehending 
· the purport of the sergeant I s remarks. Ac·cused signed all, of the Ail' Forms 

No. 5 as a routine matter and without glancing at his own because he knew 
he had but /JJ 1'tinutes. of flight time to his credit for the month ot 

: December 1944 and therefore had no reason to examine his own record. H~ 
y had served in the Alaskan Theater for over 23 months and had accumu+ated a 

total of more than 1,000 hours of flying time (R. ·· 26). . 
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Accused freely admitted that he receiv~d- flight pay or approxi
mately $95 for the month of December 1944 and that when he received it he 
knew his claim therefor was false and that he was not entitled to it 
(R. ':!9, 30). 

5. At the i~ception of the trial, the court permitted the prose
cution to amend the Specification of Charge I and "specifi~ation 2, 

- charge I" by deleting therefrom "Captain R. E. Ewing, Finance Officer, 
Fort Richardson, Alaska" and substituting therefor np. J.:Ashenbrenner, 
Major, Finance Department" (R. 6). It is quite apparent that the mention 
of "specification 2, charge I" was inadvertent and that the prosecution 

· meant Specification 2 of Charge II inasmuch as there was only one Speci- · 
£!cation under.Charge I_and the only Specification to which the desired 

'amendment ~ould 	apply was Specification 2 of Charge II. Even though it 
be held that the requested amendment failed as a matter of law to affect 
the original language or Specification 2 or Charge II, there is no fatal 
variance between the proof and the original allegations or that Specifi 
cation inasmuch as, notwithstanding the misnomer of the finance officer, 
the Specification was otherwise suffici~ntly detailed to identify the 
particular offense of which accused was charged and to advise.him fully 
thereof (MCM, l92S, par. 8712.,_ p. 74). · , · · 

·. Although the court found accused guilty of Specification 2 of 
Charge II, it failed after its original deliberation to announce any 
finding as to the Charge itself. The court was subsequently reconvened 
and in revision proceedings after voting in appropriate manner it returned· 
a finding of guilty or Charge II. Since there had been an original find
ing of guilty of Specificatio~ 2 or Charge II, the proceedings in revision 
and the action or the court taken therein were both proper and legal under 
the provisions or Article of War 40. 

In our consideration or the facts or this case, it should be 
observed that the accused was found not guilty of officially certifying, 
with the intent to defraud, to the correctness or the entries for 
December 1944 which appeared on accused's W' For~ No. 5 (Chg. II, Spec. 1) 
and not guilty of knowingly-and willfully failing to investigate the re
ported alterations made on the three AAF Forms No. 1 by Lieutenant Talbott 
(Chg. III, Spec.).· Therefore~ we are solely concerned with accused's . 
conduct in filing his pay voucher for December 1944 and in accepting pay
ment thereunder. 

It is apparent from the summarization of the prosecution's 

evidence set forth above that the prosecution fa.iled to establish be-· 

yond a reasonable doubt the falsity of accused's claim for· flight pay. 

It introduced no evidence to show that the three flight e~tries made 


. · by Lieutenant Talbott on the three Ail' Forms No. 1 were false. Ap
parently, the theory of the prosecution's case was that those flight 
entries ret.erred to the air journey made by Lieutenant Talbott and 
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· did not participate. ·However, that fact was not proven by direct 

evidence nor can it be determined from any examination of the docu

mentart evidence. But, Lieutenant Talbott's actions in altering 

flight forms to add the name of another officer as a participant· 

in the flights arouses· grave suspicion as to the truthfulness of 

the altered entries and is sufficient to demonstrate the probability 

of commission of the alleged offense. Accused's own testimony given 

·at the trial confirms the suspicion and conclusively establishes his 
guilt. He fully admitted that his pay voucher for Decell).ber 1944 con
tained a false statement of fact inasmuch as he was not entitled as 
of 31 December 1944 to the flight pay that he claimed thereon and.that 
at the end of the month of December he accepted flight pay of $95.84 
on the bas~s of the misrepresentations contained in his pay voucher. 

Even assuming that it was the practice in accused's. organiza
tion to file pay vouchers by the middle. of the month claiming flight 
pay to which in fact the claimant might not as yet be entitled, such 
matters constitute no defense to accused's conduct. Although ·filed 
early in the month, the pay voucher was dated the last day of that · 
month and as of that day it constituted a binding statement by accused. 
Not only was the instant statement false as of 31 Dece~ber 1944 and 

. known bi accused to be false but furthermore, instead of correcting 

the situation, accused knowingly accepted pay thereunder to which he 

was not .entitled. Although a strict administrative practice as to 

signing and filing pay vouchers might have constituted a deterrent 

to such fraudulent conduct, the existence of a loose administrative 

practice, assuming·such existed, served as no legal excuse.therefor. 


Accused's contention is correct that as events subsequently 
/ 	 turned out the United States suffered no actual loss because of his 

conduct. Considering the total flying time accused accumulated during· 
December 1944 and Januaey and February 1945, ·he in fact by l March 
1945 became entitled retroactively to flight.pay for the month of 
December 1944 under the provisions of E.O. 9195, 7 July 1942 (See. 
pai:. 2, AR 35-1480,' 10 Oct 1942}. It is there provided that i.t' any • 
.t'l1ing personnel .are "in the air a total of at least twelve hours" 
during any tliree consecutive months, such personnel are entitled to 
flight pay for each of the three months. Although this fact consti 
tutes an extenuating circumstance, it does not serve as a legal defense. 
It is legally equivalent only to the eventual restoration of funds ap
propriated by an embezzler or thief. As the situation existed on 
31 December 1944, accusel was not then entitled to flight pay for that. 
month and his claim for such pay was false and known by him so to be 
and he defrauded the United States when he accepted that pa7. The 
evidence sustains the. findings ot guilty of the Specification of Charge I 
and Speoific~tion 2, · Charge II. · 

., 
8 
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6. All of the eleven members of th~ genera.~;:.t~+-~½,,i:!bl~~it~ 
a recommendation for clemency which is. attached-to the record of trial 
and in which they state that, considering accused's prior unblemished 
record in the military service, the evidence as to his character and 
value to the service, and the loose practice existing among officer& 
at his station relative to submission of pay vouchers, it is their 
recommendation that he "be afforded an opportunity to remove the stigma 
which he has placed upon himself by retaining him in the military· service. 
It is thought that his efforts will meet with success, and that the 
military establishment will benefit by these efforts, as well as by his 
future usefulness as a highly technically trained officer in his capacity 
as a Pilot." - · 

7; Accused is 26 years of age. He attended Brooklyn College, 
Brooklyn, New York, from September 1935 to January 1936. Thereafter 
he was employed by his father's company to sell and install weather I 
stripping until February 1941 when he was inducted into the military 
service. After completing the requisite course in pilot training at 
the Lubbock Army Flying School, Lubbock, Texas, he was commissioned 
a second lieutanant.on 13 December 1942. On 11 December 1943 he was 
promoted to first lieutenant•. 

8.. The' court was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction of , / 
a violation of Article of War 94 and is mandatory upon conviction of a 
violation of Article of War 95. - · 

I 
I 
I 

, Judge Advocate 

,Judge Advocate 
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Hq ASF, JAGO, Washington 25f l,.JYJI J345 
TO& The Secretary or War 

1. Pursuant to Executive Order No. 9556, ~ted May' 26, 1945, 

there are transmitted herewith for your action the record or trial 


.. 	and the opinion or the Board or Review in the case or First Lieu
tenant Robert S. Fleischman {0-667504), Air Corps. . . 

I 	 . 

·2. Upon trial by general court-martial this officer was found 
guilty of presenting a false claim against the United States, in vio
lation .or Article 'or War 94 (Chg. I, Spec.) and or obtaining by f'alse 
pretenses the sum of $95.84 from the United States, in violation or 
Article or War 95 (Chg. II, Spec. 2). He was sentenced to dismissal 
and a fine ot $250. The reviewing authority approved the sentence and 
forwarded the record or trial for action under Article or War 48. 

·3. .1 summary or the evidence may be round in the accompanying 
opinion of the Board or Review. The Board is of the opinion that the 
record or trial is legally sufficient to support_ the findings or guilty
and the sentence and to warrant confirmation or the sentence. I concur 
in that opinion. About the middle or December 1944, accused tiled. his 
December pay and allowance voucher on which he made claim. tor fiy-ing pay
tor that month, certifying that his claim was true and correct and that 
he had participated in the requisite number or flights to entitle him to 
such pay pursuant to the requirements of Executive Order No. 9195, 
7 July 1942, when in fact neither at the time be filed the voucher nor 
by the end o? the month of' December had he participated in the required 
number of flights so as to entitle him to the claimed flying pay (Chg. I, 
Spec.). Thereafter, when payment was made on this voucher, accused ac
cepted tlying pay f'or the month or December 1944, in the amount or 
$95.84 to which he was not entitled (Chg. II, Spec. 2). 

I recommend that the sentence be confirmed but that the execu
tion or the dismissal be suspended during good behavior and that the · 
sentence as thus modified be carried into execution. 

4. Inc1osed is a form ot action designed to o&rr7 into execution 
the foregoing recommendation, should such recommendation meet with 10ur 
approval. 

2 	Inola MYRON C. CRAMER 
l. Record or trial Major General 
2. Form or action • t~ : _.-- The _Judge Ad.~~8.':8 _General .~~.... ___ .- .... 

imed. but e:zecu~n or cliPd.ssal suspended.·OCKO 257/19 ~e 1945) • 
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··WAR DEPART~T~ 
1rmy Service Forces 


In the Office of The Judge Advocate General 

. 'Washington, D. C. 


SPJ~M 279014 

UNITED STATES 	 ) ARMY AIR FCRCES CENTRAL FLYING TRAINING 
). COMMAND 

v. ) 
) Trial by o.c.M., convened 

Captain MICHAEL H. BYARS ) at Moore Field, Mission, 
(0-659096), Air. Corps·. Texas, 31 :M:irch 1945•. 

~ Dismissal and total for
) feitures. 

OPINICN of the BOA.RD OF REVIEW' 

ANDREVra, FF.EDERICK and BIEmll, judge Advocates 


·l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, ·its opinion, to The J'Jdge 
Advocate General. 

)
2. The accused was tried upon the following Charge and Specifica..: 

tioni. · 

CHARGEs Violation of the 96th Article of War. 

Specificatiau In that Captain Michael H. Byars, Air 

Corps, was, at Moore Field, Mission, Te.ms, on or 

about 15 March 1945 disorderly in station. 


He pleaded not guilty to and was found guilty of the Charge and Speci

fication. Evidence iras introduced of one previous convictioo, by general_·. 

court-martial, adjudged 27 February 1945, for being disorderly in a · 

public place. He was sentenced to dismissal and total forfeitures. The· 

reviewing authority approved the sentence and forwarded the record of 

tr:!..al for action tmder Article of War 48. · 


3. The evidence for the prosecution established the following 
state of facts. · . · • . · · . . · · , . · 

' 	 . ' ., 

· At Moore Field, Mission, Texas, at about 11130' or lls45 p.m. on 15 
ll'irch 1945, Private fir.st class Florea, Military Policeman on Guard 
Patrol duty (R. 6), saw an officer and a UC enter Bachelor O!!icers 
~.1arters T-Z7r;>, notified the Officer of the Day, and accompanied that 
officer :in searching the rooms with a flashlight (R; ?). This witness 
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did not look into the rooms (R. 8). He saw no violence in coonection 

with the officer and the WAC entering the building•. They had been 

standing in, the street, talking, a few minutes before (R. 9, ll). 

There were lights in the hall, but none' in the rooms (R. 12). 


First Lieutenant Quade, Officer of the Day, searched Building 
T-Z70 at about 2345 on 15 March 1945, upon the stated informaticn from 
Fri~te first class Flores (R. l3). Flashing his flashlight into one 
of the rooms, he .found the accused and WAC Osborne (R. 13, 14, 15). In 
a brief glance by his flashlight, he saw only that two people were on 

·the bed, lying there (R. 14) stretched out side by side (R. 36). He 
saw ona pair of bare legs•. It appeared that the other party was dressed 
(R. 34). He could see that the two were dressed (P.. 36). There were 
only two people in the room (~. 14). He closed the door and waited 
30 to 35 seconds, then knocked on the door and told the occupants pf 
the room to co'!le out (R. 14, 34, 36). In a matter of seconds (R. 34), · 
the accused ~showed his face at the door, shut the door again, and 
asked who the witness was and what he wanted (R. 14, 34). In about 
five o~·six minutes, the accused and then the WAC, Private Osborne, came. 
out, fully dressed in i.miform (R. 15, 35). There were ot.her officers· 
in the building, asleep, some of whom awoke and some remained asleep 
(R. 15). · - · · . . · · . . 

Private (then Corporal) Georgia P. Osborne (R. 16), Women's Army 
Corps, was <J.bout to go on duty a.s Observer at the Base Wea.th~ Station. 
At about 23.30, she saw the accused, who.vr.::.s in a car with Captain· Fowler 
parked in front· of the WAC Orderly Room (R. · 16). She did not know how 
they hs_t)pened to be there (R. 39). Being offered a ride to tho Weather · 
Station (P.. 39, 16), she got in the ca~ (R. 16) to go to work (R. 20). 
Instead, they went to Officers• Barracks T-270, where Captain Fowler· 
said his light was on (R. 20, 16). She did not know either officer (R. 
181 21), but they told her·tneir names (R. 20, 37) the accused ~ving 
his first name (R. 20) or nickname, by which she called him (R. 39). 
In front of the Officers' Barracks, the witness and the accused· got 
out of the car and Captain Fowler left, saying he was going "to Alice 
and goodby11 (R. 20). Corporal Osborne and the accused went into the 
building, although she told him that she could not go in {P.. 17). She 
did not want to go in, but cannot remember how she got into the build
ing, or 'down the hall or up the stairs (R. lG, 19, 20). She could .. 

-not remember 'Whether she struggled or was forced (R. 19, 21). She saw 
a man shaving (R. l?, 21); She did not scream (R. 19). As far as she · 
knows, accused took her 'Wl"ist (R. 21). The witness and the accused 
went into the southea~t .room upstairs, where she believed he turned off 
the lights. There was.a noise, and she went into the room across the 
ball; as she did not want to be found .in that place (R. 17). She hid , 

·behind ·the door. She did not see whether anyone ,ms sleeping in that 
room. ·(R. 19). She weiit'back int.o the southeast room, where she· remem
bers being on the bed, trying to get up. She has the impression that 
she was picked up and put there (R.. 17). She struggled, and did everything

I . . 
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but bite, trying to leave the room. She was lying down on the bed, and 

the accused was on top of her, holding her there. He tried to lift her 

dress (R. 18, 38). No sexual intercourse occurred (R. 18). After 

the Officer of the Day flashed hts light into the roo~, accused told 

her to be still and then they could leave (R. 37) • 


• 
The witness, Private Osborne, is 32 years old, married. since 1938. 

{R. 21). She denied having mat the accused previously at any place, 

including Amarillo, Texas (R. 18), or Tulsa, Oklahoma. (R. 40). Sha 


·had 	stated originally to the in~estigati.iig officer that she had known 
the accused before, but that was an untruth told as· "an altruism", 
which she late:r corrected•. The· same statement was also false in regard 
to her being forced to enter the building, but she did not believe sh~ 
was "willing to at all" and does not remember how she got in ~R•. JS). 
After the incident at the Officers Barracks, the accused called her by· 
telephone, asked her maiden name, and asked whether she had ever lived 
in Tulsa, Oklahoma (R. 37, 40). ,He later asked her to marry him {R. 39). 

4~ The accu&ed te1;1tified {R. 23-33). He arrived at Moore Field 
three days before 15 March 1945. · At previous stations; officers were 
permitted to "date" WAQs, and he had seen them do.so, from Lieutenant • 
Coloo_els down, at Daytona Beach, Florida. Also, officers were per- "' 
mitted to entertain ladies in their quarters at Randolph Field and 
at Greenville, Texas, in tar.:.paper buildings (R. 23). He knew of no 
regulations against such practices, though he knew there were A:rrrry 
Re·gulations against of:ficers associatine; with enlisted personnel {R•. 
26, JO). He did not call it dating her to meet her and -rralk to work 
with her (R. 31). A date should involve movies, coke, or going some
where, and last an hour.(R. 32). He had intended to get permtssion 
from the WAC Commandant to see Corporal Osborne (R. 30). He.met 
Corporal Georgia Osborne in 1942 :in AIM.rillo, Texas (R. 23, 'Zl), 
and had seen h'Elr a few times there and at Tulsa, Oklahoma. She lived 
·at McLean,-Te:xas, and later at .Tulsa for about a year before she 
joined the WA.Cs, about ·a year ago•. She was unhappi".l.y married, and has 
divorce proceedings pending (R. 23). Accuse? met her in hotels (R. 'Zl) 
and did n.ot go home with her,- because she was marrie<f, so did not kn.ow 
anything about her family. Her maiden name was Wilson (R. 29). He 
knew how old she was (R. 30). His relations with her were not intimate, 
but "on the up and up~ (R. 32)·. Accused did not want it br9ught out t.hat 
he had seen her since she was married (R. 24) and neither did she _(R•. 
30). He had received a letter from her in February and had answered 
_it. At Moore.Field, he had seen her two or three times. and had arranged 
to meet her in front of the WAC orderly room. at lls30 the night of · 
March 15, · and walk to the Weather station with her before she went on 
duty at 12 (midnight). His classmate and friend, Captain .F.QWler, was. 
leaving the stati-on~. and accused .had' been with him throug.ll the evening-, 
talking and helping Captain Fowler pack, and. had had two botties of 
beer and two drinks 'of Bourbon {R. 24, 'Zl)~ Accused got· Captain Fowler 
to take him to meet Corporal Osborne in Captain Fowler I s car, and she 
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got in the car with them. They started to the Weather Station, but 

Captain Fowler had to send a telee:i:amand_dropped th~ accused and 

Corporal Osborne at the Officers• Barracks so accused could check on 

Captain Fowler's room and turn out the light (R. 24).· Accused's awn 

quarters were in the hutment area, half a mile away (R. 26). Ca:Etain 

Fowler went on to send his telegram before the telegraph office · 

closed, as it was about 2~35. Corporal Osborne did not want to wait 


.outside while the accused went into the barracks, so she went in with . 
him (R. 24). They were going to be there only three or four minutes to 
check the.room and turn out the lights then walk together to the Weather 
Station (R. 24, 30, 31). He did not think about the situation if they 
should be found there ·with the lights out (R. 31). He did not realize 
he was breaking any regulations (R. 26). They went inside, through the 
lighted hall, past the bathroom, where an officer was shaving, and up 
to Captain Fowler• s room. He m3.de a quick check of the room, saw that 
nothing was left behind, turned out the lights, and they started to 

. leave. He heard a car outside (R. 24). Looking out the window, he J 
saw the military police, and told Corporal Osborne. She said she must 
not be caught there. He told her to step in the room across the hall 
while he ·saw what was being done. She did so, and hid behind some cloth
ing. He. saw the military polic~ leaving, and told her to come out. An, 
officer occupying the room was awakening. Corporal ·osborne came out 
frightened and trembling. Accused heard and saw the military police re
turning, evidently to search the building. They wanted to get out, but 
the Officer of the Day was coming up the stairs, so they went back into 
Captain Fowler• s room. , Corporal Osborne was on the point of hysteria, 
so accused had her sit down on the bed while he tried to calm her by 
putting his arm around her and smoothing her hair (R. 25). He was 
afraid, she would try going out the window (R. 31). The Officer of the 
Day: flashed his light into the room, told them to come out, then stepped 

.· into- the hall. and closed the door. Accused told Corporal Osborne to 
. stay :in the room 'While he tried to keep her from being brought into 
the mattet. ·He went out and talked to the Officer of the Day in the 
hall,· e,:plaining to him and asking whether a report would have to be 
made. He said yes. Cne _of them opened.the door and Corporal Osborne 
stepped out. The Sergeant of the G~rd had arrived, and took charge 
cf her. The whole affair, from WAC day room to the arrival of the 
Officer of the Day, took only about 20 minutes (R. 25). Corporal 
Osborne has been "busted" to ,the grade of Private (R. 25). Accused 
has asked Private Osborne to marry him (R. 30). 

5. The evidence clearly ~stahlishes that, at Moore Field, Mission, 
Tex.as, on 15 M:1.rch 1945., about fifteen minutes before midnight, tlte 
accused officer took an enlisted woma.ri into Bachelor Officers' Barracks, 

· and 	that the two were occupy:i,ng a bed in a dark bedroom there when the 
Officer of the Day terminated their activities with his'flashlight. Tha~ 
.consyitutes a disorder, to the prejudice of good order and military 'dis
cipline, and sustains ·the Specification· and the Charge, that accused was 
disorderly :i,n station in violation,of Article of War 96, re~rdless of 
the existence or knowledge by the accused of any regulations specif:ically 
prohibiting such conduct (CM 242152, Hooey, 'Z7 B.R. 5, 9). 

I 
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The Specification was·defective in failing to allege the particular 
conduct relied upon as constituting the offense, rather than the mere 
conclusion that the accused was diE:orderly, but it is apparent from the 
record that the accused and his counsel were fully informed and in · 
nowise misled, nor was objection made nor great<>r particularity requested. 
The substantiarrights of the accused were not injuriously affected. 
{U::!.! 1928, par. 87£., p. 74. C1! 250368, Anderson, 33 BR 83, 88). 

The evidence is undisputed as to the essential facts of ·the offense, 
ahove stated, and also that no sexual intercourse occurred. otherwise·, 
there is mu.ch conflict, but the conflict. is over collat::iral matters im
material to the deter::unation of guilt in the case. The accused asserts 
his innocent intentions and swears· that the wonan, with whom he was well 
acquainted, voluntarily went with him into the building rather than 
stand outside while he tnmed out the lights in a recently vacated ro9m 
and loo~ed to sea whether a departing fellow-officer had left anything, 
that the intention was to be there only a fevr minutes, and that their ' 
presence in the dark rooM, seated upon the b8d, vras due to panic upon 
her part at· the approac!'l of the guard, which he sought to ameliorate 
with gallant ministrations. She :testified that she did not know him 
before that,· night, that she entered the building unwillingly, and that 
he was holding her down in the bed and was on top of her, trying to lift 

· her dress. The Officer of the Day, by flashlieht in the dark room, 
discovered the two lying in the bed. They were dressed, except for such 
state of deshabile as may be inferred from that officer's observation 
of "one pair of bare legs", ~attributed to their individual owner and 
not f~her particularized. '

.Concerning the detail of the transactj_on and' its attendant cir 

cumstances, the testimony of the woman is little, if any, more con-. 

vincing than that of the accused, but the su~stance of the case, as 

heretofore observed, is· not in thosA details and embellishments. The 

undisputed facts are ample, and the fully creditable testimony of the 

Officer of the Day alone would sustain the findings, without reference 

to the testimony of the woms.n. · 


6. The accused officer is 24 years of age, single, a native and 
restdent of Tennessee. After gradua.tio'!l from high schoo_l in 1936, he 
had about two years of college education in 1940 and 1941 at University 
of TennessE!e Jtmior College, Murray State Teachers College, and Me:nphis 
State Teachers College, in Tennes·see. His War Depart:nent records reveal 

. no civilian occupation except that of student. He entered the service 
in 1941 as an Aviation Cadet and was commissioned second lieutenant, 
Air Corps, upon graduation at Kelly Field, Texas, 29 April 1942. He 
was promoted to the grade of first lieutenant 19 December 1942 and to 
tl').at of captain 18 October 1943. He received excellent ratings as ; 
Flight Cornnander and·,as Instructor ~t M:l.jors Army Air Field, Greenville, 
Texas. He was convicted by a general court nartial at Rand~lph Field, 
Texa:., on 'Zl February 1945, on plea of 

\ 
guilty, of 

. 
disorderly conduct 

. 5. 
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in uniform at a public hotel at Del Rio, Texas, on 24 January 1945, 
and sentenced to restriction to his post for three months &nd forfeiture 
of ~lilOO of his pay per month for five months. 

7. The court ms legally constituted. No errors injuriously 
affecting the subst3.lltial" rights of -the accused were committod during 
the trial. In the opinion .of the Board of Review the record of trial· 
is· legally sufficient to -support the findings of guilty and the sen-. 
tenco·a.nd to ?.rarrant confirmation of the sentence. A.sentence of 
dismissal is.authorized upon conviction of a violation of Article of 
1':ar 96. 

__{-s_i_c_k_i_n_;E_a_r_t_e_r_s.)___, Judge Advocate • 
.. 

dge Ad~ocate. 

~",,~ Advocate'. 

·6 
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SPJGQ - CM 279014 1st Ind 
JUN 201945 

Hq ASF, JAGO, Washington 25, D. C. 

TOs The Secretary o:f war 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmitted herewith :for your action the record o:f trial 
and the opinim of the Board o:f Review in the case of Captain Michael 
H.· Byars (o-659096), Air Corps. 

2. Upoo tr:L!ll by general crurt-aartial this officer was found 
guilty o:f the Specification and Charge, being dJJ!larderly in station, 
1n viola.tiai of Article o:f war 96. He was sentenced tq dismissal and 
total :forfeitures. The reviewing authority approved the sentence 
a.nd ·forwarded the record of trial for action under Article of' War 48. 

3. A summary of _the evidence may be found in the accompanying 
opiniai o:f the Boord of Review. The Boa.rd is · o:f the opinion that the 
record of tr:L!ll is legally sufficient to support the firxiings and the 
sentence and to warrant confirmatial of the SElltence. I concur in 
tba t opinicn. 

A.t Moore Field, Mission, Te:xas, at about lls45 p.m. ai the 
night of 15 March 1945, the accused o:f:fic er took an ·enlisted woman 
of the Women• s Army Corps into 13<:.chelor Officers' Barracks. There ttle 
two were ·occupying a bed in a dark bedroom, a few minutes 1.ater, when 
the Officer of the Day terminated their activities with his flashlight. 
The accused testif'ied that they entered the building ooly for the 
innocent purpose of ascertai.rung·1'hether a f'ellcm officer leaving the 
sta.tion had left anything in his roan and to turn out the light left 
burning in that room, and that their presence in the room, seated upcn 
the bed, was due to panic upon the woman's IS,rt at the sudden approach 
of the guard, which panic the accused sought to quiet by putting his 
arm around her and snoothing her hair. The woman testified that the 
accused placed himself on top of her, held her down en the bed, and 
tried to lift her dress, all against her will. The Officer of the Day 
.fourd them lying in tbe bed, dressed, but with the bare legs o:f me 
of them exposed. The wcman was 32 yt3ars old ar.w:l married to someone 
other than the accused. The accused testified that he had knOffll her 
fc:,r several ye!irs. She testified that she first met hilll at lls30 that 
night, entering an automobile with him and another officer at accused's 
invitation. No sexual intercourse occurred. The accused was, at the 
t:ime o:f the present offense, under sentence of. restriction to his 
post for three months and f'orfeitures of $100 a month for five months, 
adjooged Z7 February 1945 by a previous general court-martial upm his 
conviction f'or being disorderly in uniform in a hotel at Del Rio, 
Texas. 
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I recommend th'it the sentence be ccnfirmed, but that the. 
forfeitures imposed be remitted, and that the executiOQ of that por
tion or the sentaice adjudging dismissal be suspt11ded dur:ing good 
behavior. 

4. !nclosed is a form of action designed to carry into eD:1cuticn 
the foregoing reccmmendation, should it meet with your approval. 

~ . ~. - ~Q. ~ ' ........ 


2 	!ncls MXROO C. CRAM:m 
l - Record of trial l&lj or General 
2 - Form of action The Judge Advocate General 

·( 	Sentence confirmekt !'orf'eitures 1'8Jlitted and dinissal suapended during good I 
beharlor. o.c.11.0. 21s, s Ju17 194S). . • . 



WAR DEPAR'fMENT 
Army &ervice Forces • 

In the Office or The Judge Advocate 
Washington, n. c. 

SPJGV-cM: 279088 

UNITED STATES ) 

v. 
) 
) 
) 

Second Lieutenant LAWRENCE ) 
J. HACKINq, JR. (0-886251), ) 
Air 	Corps. ) 

) 
) 
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General 

,.? MAY 1945 

smH SERVICE COMMAND 
AFJlI SERVICE FORCES 

Tri&l. by G.C.M., convened 
at Fort Sheridan, Illinois, 
16 :March 1945. Dismiss&l., 
total forfeitures and con
finement for three (3) 
yea.I's. 

OPINION of the BOARD OF REVIEW 

SEMAN, MICELI and BEARDSLJ:!,'""Y, Judge Advocates 


l. The Board of Review has examined the record or trial in the 
case of the officer named above and submits this, ·1ts opinion, to The. 
Judge Advocate General. 

2. The accused was tried upon the following Charges and.Speci
fications: 

' 
CHARGE Ia Violation or the 	61st Article of war., 

Specification: In that Second Lieutenant Lawrence J. Hacking, 
Jr., Air Corps, attached to 200th Arm:, Air Force Base 
Unit, Colorado Springs, Colorado, did, without proper 
leave, absent himself .from his command at Colorado 
Springs, Colorado, from about 26 November 1944 to about 
24 r.ecember 1944. 

CHARGE II: .Violation of the 95th Article of war. 

Specification l: (Disapproved by the reviewing authority). 

Specification 2: ·In that Second Lieutenant Lawrence J. Hacking, 
Jr., Air Corps, did, at Chicago, Illinois, on or about 
4 December 1944, with intent to de.fraud, wron~!ully and 
unlaw:fully make and utter to the Stevens Hotel, a certain 
check, in words· and .figures as follows, to wit: · 
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• Chicago, m. pee. 4 19~No__• __ 

2-8 BANK OF MONTREAI.·2-8 
Chicago 

Pay to the 
order of The Stevens Hotel $ Jo. 00-----......----------no 

_ _.,;;Thir=...taaY.....an_d__..l..,OO_____________oo_LLARS 

Lawrence J. Hacking Jr. 
0886251 

and by means thereof, did !rau.dently obtain from the 

Stevens Hotel United States currency in the amount of 

$30.00, he the said Second Lieutenant Lawrence J. 

Hacking, Jr., then well knowing that he did not have and not . 

intending that he should have sufficient funds in the Bank 

of Montreal for the payment of said check. 


CHARGE III: Violation of the 96th .Article of War. . . 

Specification l: (Finding of not guilty). 

Specification 2: In that Second Lieutenant Lawrence J. Hacking, 
Jr., Air Corps, having obtained lodgings, food and other 
accommodations of the value of about $109.02 from the 
S1;,evens Hotel in Chicago, Illinois., did at Chicago, lllinois., 
on. or about 15 December 1944, upon his departure from the 
said Stevens Hotel., nth intent to defraud the Avenue Hotel 
Corporation, owner of the said Stevens Hotel, wrongfully 
fail to pay for said lodgings., food and other accommodations 
so obtained by him. 

Specification 3: In that Second Lieutenant Lawrence J. Hacking., 
Jr• ., Air Corps, having obtained lodgings, food and other · 
accommodations of the value of about $165.06 from the' ~ 
Bismarck Hotel in Chicago., Illinois,._ did at_ Chicago, . · 
llllnois, on or about 20 December 1944, upon his departure 
from the said Bismarck Hotel, with intent to defraud the 
Bismarck Hotel Cpmpany; owner of the said Bismarck Hotel, 
wrongfully fail to pay for said lodgings, food and other 
accommodations so obtained by him. 

Accused pleaded not guilty to all the Charges and Specifications, and was. 
found guilty o! all.the Charges and Specifications except Speci!ication 1 
ot Cbi.rge III, o! which he was found not guilty. No evidence of previous 
convictions was introduced. He was sentenced to dismissal., total tor

2 
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.feitures, and confinement at hard labor for seven years. The reviewing 

authority disapproved th~ finding or guilty of Specification l of Charge 

II, and approved· the sentence, but reduced the period o.f confinement to 

three years., and forwarded the record of',trial £or action llllder Article 

of war 48. 


J. The evidence for the prosecution., in support of the Charges and 

Specifications of which accused was found guilty and as to which the 

.findings of' guilty were not disapproved \>y the reviewing authority may 

be briefly summarized as -follows: '1 


Accused, after due warning of' his rights (R. 9J, 94) made and signed 
a statement in writing (Pros. Ex. 21) on 24 December 1944, to Lieutenant 
James J. Cowhey., CW', at Military Police headquarters in Chicago. He 
stated therein ths.t he· left Peterson Field, Colorado Springs, Colorado, 
on seven days leave or absence on the evening of 17 November 1944. He 
traveled by commercial air transport to Chicago, en route to Providence, 
Rhode Island. The flight from Chicago, scheduled at hours 0415 on 19 
November, was cancelled because of inclement weather., and it was impos
sible to arrange travel by air for several days. Accused decided to 
spend his ·1eave in Chicago, advised his parents to that effect., and ob
tained a cash refund on his plane ticket. After spending two nights in 
other hotels., accused registered at the Stevens Hotel on 20 November. 
On the same day.,· he opened a checking account at the Bank of Montreal, 
where he deposited a total of $220.00 (Pros. Ex. 21), giving his address 
as •A.A.F • ., Scott Field., lllinoistt (Pros. Ex. 9). He remained at the 
Stevens until Sunday., 26 November., 'When he paid his bill., and moved to 
the Blackstone Hotel. During all this time in Chicago., accused was 
drinkin'g constantly., and eat~g •not more than once daily, ii' tha.t11 (Pros. 
Ex. 21). At the Blackstone., his address was given as Scott Field., Illinois 
(Pros. Ex. 19). At the Blackstone, he realized that he was absent without 
leave., but being woITied and depressed., he put off' his return from day to 
day and continued to drink in order to stave off the mental depression., 
which he felt was sure to follow when he stopped drinking. He sent two 
telegrams to his commanding officer, in each of which he stated that he 
would return immediately. He meant these statements when he made them 
(Pros. Ex. 21). 

On 3_December., he checked out of' the Blackstone., after making arrange
. ments to pay his bill later, and returned to the Stevens. On ? December, 
he JD.CTed into the room 0£ a 1r0man, with 11'hom hei had become acquainted 
in Chicago. He stayed there _eight days., because his credit became bad 
when a check £or $JO.OO.,·which he had cashed., was returned. His 
suitcase and belongings were left in the room which he had occupied· 
previously. During this eight days, the woman 11paid all the bills•. On 
15 December, accused registered a.t the Bismarck Hotel, 11'here the same . 
girl lived with him until 20 December. She was in bed in his room when 
he left. He then registered at the La Salle Hotel., paying one day•s 
rent in advance. He stayed there two days., following which he spent a 

J 
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ni.gbt and a day in the lobby ot the Morrison Hotel. About hours 2400, 
23 December he went to the o!!icers' club in Chicago, where he was appre
hended by- the military police (Pros. Ex. 21). 

Accused•s status was changed.!ran leave to.AWOL by entries on the 

morning report o! 200th ilF Base Unit, Section D (Pros. Exs. 1, 2). 

It was stipulated that accused. was returned to military control on 24 

December in proper uniform. (R. 11). 


. . 
BY' 2 December·1944, ·the balance on deposit in accused's cheeking 

account at the Bank or :Montreal bad been reduced to $14.65 (Pros. Ex. 9), 
by checks which he had written and by- service charges (Pros. Exs. 10, 
11, 12, 13, 14, 15, 16, 17). No deposits iwere made to his credit there
after. On 4 December 1944, at accused's request (R. 42), IJ.oyd A. Gulley,. 
assistant credit manager at the Stevens placed his o.K. on a check 
bearing that date, drawn against his acco'llllt in'the Bank or Montreal !or 
$30 (Pros. Ex. 7), which the cashier cashed (R. 49). This check was 
returned by the bank. Thereupon Gulley called accused to his office 
(R. 44), and asked for .further identi!i9ation. Accused said that he 
would go and get his furlough papers, which were in his roan (R. 45). He 
did not come back, and Gulley did not see him again until the trial (R. 
45). His account at the Stevens was unpaid on 9 December. His indebted
ness to the hotel then amounted.to $109.02 (R. 53, 57, 58; Pros. Ex. 8). 
The account.was paid in full prior to the trial, in install.ments of 
~68 on 5 February 1945 and $41.02 on 15 February (R. 58, 59). 

Between 15 and 20 December 1944, accused became indebted to the 
. Bismarck Hotel !or .f'ood, lodgings and other· accommodations, amounting 


to $165.06. 9Jl l8 December, Paul Schmidt., the assistant manager went 

to accused's roan (R. 20) and ea.ll.ed ·his attention to the heavy charges 

which had accumulated. Such charges were.1ll1USU&l !or so short a period 

(R. 22). Accused exhibited his identification card, and RtA~ tha.t he 


· ,rould check out and pay the bill the next day (R. 23). He did not do so. 

Schmidt and the credit manager went to accused's roan. Accused was not 


· there. A watch was placed on the room. Ac~used did not return. The · 

. hotel checked him out and resumed possession of the roOJll on 21 December 

1944. Charges were made !or occupancy on 19 and 20.December, as accused 
had left his baggage in the room (R. 24., Z7; Pros. Exs. 4A, 4B, 4C). 

4. J,.f'ter due warning by. the .+aw member as to his rights (R. 108-109), 
accused was sworn as a witness and testified that he enlisted .in the 
Royal Canadian Air Force on 14 November 1941. After 17 months or train
ing., he was commissioned a pilot officer on JO April 1943 (R. lll, De!. 
~. l)~ In the summer of 1941, he had been rejected by both the United 

' 	 States Navy and by the Arrq Air Corps, because of _faulty vision (De!. 
Exl 5; Incl. 14). lJe was sent overseas by the R.C.A.F., arriving in 

, England in Kay' 1943. There, after further training, he served w.tth the 
Coastal Patrol Squadron until his transfer to the .American Forces, l 

· December 1943. · On l :i:iece.mb4ar 1943, ~ .was appointed a .second. lieutenant, 
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J;rrq of the United States, assigned to the Air Corps, cl.aiuaifi•d as 

a pilot and placed on extended active duty {Def. Exs. 3, 4). ·He was 

sent to Northern England to await transportation, and late in Jan~ 

1944 was returned to the United states., !or pilot i,natruot.ion. 

Shortly- a.fter his return, he was grounded (R. ll.8), bec;ause ot poor · 

eyesight {Def. Ex. 5, Incl. 8), and remained at Harding J'ielli., · - ; 

Louisiana., awaiting reclassification tor a ground job, 1mt11 around 

l August., lrhen he absented himsel! without leave !or five dqs. He 

·was restricted to the field tor seven days, and sent to a p117Chiat.rist. 

Accused suggested to the latter that he would like to resign, expect

ing that he would be inducted into the r6llks (R. 119). He reiterated 

his desire to resign, when asked about the matter the next da.7, and 

shortly a.ftenrard the necessary- papers were prepared and·on 12 August 

1944 he signed a resignation •£or the good of the service• (Def. Ex. · 

5) • Soon a.ftenra.rd he was placed in the hospital under the care of a 

· 	psychiatrist for acute alcoholism. After leaving the hospital, lut, 
was ordered to Colorado Springs., where ha was awaiting final approval in 
Washington.of his resignation (R. 120) •. His leave began on 18 November, 
but he left the night before with permission so to do. The leave ex
pired on S~turday., 25 November., but he had been told it 1r0uld be •quite 
all right• if he did not report until Monday, as there was never anyone 
present oa Sunday. 

When.he opened the account with the Bank o:t Montreal., acoused.took up 
the ma.tter ot obtaining about $100; due him as pay from the Royal Canadian 
Air Force., which in Eb.gland made payments through the London branch (R. 123) 
of the Bank 0£ Montreal. It was agreed that the Chicago branch would take 
the matter up with the London branch of such bank (R. 129). Accused appre
ciated that he could not drur checks a~ainst this .money., •until it had 
actually been credited to the Bank o:t :Montreal in Chicago (R. 1,34). 

After leaving Gulley in the office at the SteTel'ls Hotel on 9 
December, he went to his room (R. 125). He remained there·l5 or 20 
minutes, and then went to the room of,another party, leaving his 
belongings behind. He intended to make the check good (R. 130). He 
was surprised that it had been returned., bat he had not been keeping 
a Teey cloae check of the account (R. 131). He ;iaver 'HD,t back,;t;o his 
roaa. ! Accused did not, leave the other party's roaa ,tor one week (R. l3S). 

He gave his address as Scott Fiel:4,· because he intended to report 
there., after he had beep,. absent._T.Lthout lean., !or & cer.t&in period. of 
time (R. 128). He gave Scott Field to the Banlt o£ Montreal on 20 November 
as his address., because he intendAd going theI'8., before going buk 'to · 
Color.&> Springs. 

On l4 ll&rch, accused paid $30 on accollllt to the Bismarck Hotel 
(R. 1.39). · · ·· , 

Accused wu happy in hia service in the Ro,al C&nad:!an Air Force. 

He became despondent when grounded in this country alter transfer to 
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the Air Corps o! the Arm:y of the United States., and was left with 
nothing much to do while being held for reassignment to a ground 
position. · 

It was stipulated that on 28 November he advised his commanding 

officer th&t be had be~ delayed by bad weather and would be a few days 

late in :returning (R. '121). Ten days la.tar he sent another such tele

gram (R. 144). 


J • 

. 5. Although accused pleaded not guilty., his own testimony clearly 

demonstrates his guilt of the offenses of which he was found guilty., aDd. 

a.a to which the reviewing authority permi.tted the findings of gulltY" to 
stand.. Accused may not unreasonably have felt that he had just ground 
tor complaint because of his transfer from the Royal Canadian Air 
Fo~e, which had regarded him as physically qualified for pilot service., 
into the· Arm:y of the United States., which soon determined that he was 
physically disqualified for flight training and grounded him shortly 
after his transfer. Nevertheless., his dissatisfaction., however under
standable, furnished-no justification for the long period of over
indulgence in liquor into which accused sank., or for his failure to 
return to duty during the period of his 29 days absence without leave., 
after expiration of the seven-day leave. The record of trial discloses 
no reasonable excuse for accused's conduct in passing a check for $.30., 
,men he knew that the funds remaining in his checking account ore sub
stantially less than the amount of the check., and in running up bills 
at two hotels., which he was unable to pay., :f'rom which hotels be 
surreptitiously departed without going through the :f'ormality- of ~heck
ing out.. · · ' 

Accused was placed on notice that the balance to his account in 
the Bank ot Montreal. had been reduced to less than $25., when the BlackstQne 
Hotel advised him that his cheek for that amount had been returned by the 
bank•. He knew that he had made no deposit thereafter. Yet on the next 
day., he presented his check for $30., drawn on the same account., to the 
Stevens Hotel and procured it. to be cashed. His conduct, a:f'ter such 
check: was returned., in going into seclusion in the roam o:f' a femaie 
friend., which room he did not leave for eight days, would appear to be 
strong evidence of consciousness ot· guilt. A. depositor is properly 
chargeable with knowledge as to the status of his bank account (Cll 202601., 
Sperti, 6 B.R. 171., 214). . 

' A.s to conduct of' this nature, it has been well saids .. 
, •A member of the ~tary establishment is' under a par

ticular duty not to issue a check: w1thout maintaining a bank 
balance or credit sutticient to meet it•. SUch conduct ia 
not'only a renection on the individual and a violation of 
ci'Yil law if committed with wrongtul. intent; but is, seni~ 
discrediting a.s well•. Frequently checks are cashed not be

~ cause ot the assurance deriTed .fr~ the implied representation 
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attached to the check so much as the faith created by the 

uniform. The individual may be satisfied by the exculpa

tion which flows from an explanation rooted in carelessness 

or neglect. The hurt to the credit and reputation of the 

Army is not so easily removed• (CM 249232, Nerren, 32 B.R. 

95, 102-103). 


Procuring the cashing of a check llithout funds on deposit for its pay
ment is conduct unbecoming an officer and a gentleman, in violation of · 
Article of War 95 (CM 249006, Vergara, 32 BR 5, 13-14; CM 249232,. Norren, 
32 BR 95, 102-103; CM 240347, Beserosb;. 26 BR 33, 39). · 

Th~ ~irll cO'"..rt, have held that the obtaining merely.of board and 
lodging, without payment therefor, is not an obtaining of merchandise 
or property by false pretenses (~ v. Black, 75 Wis. 490), although 
there is authority to the contrary (~ v. §_nyder, 66 Ind. 203). To 
supply any defect, in this respect, in the common law, statutes have been 
enacted in many states, under which it ·is made an offense to obtain i'ood, 
lodging or accommodation at an inn or hotel without paying therefor, with 
intent to defraud, or to abscond without paying the charges (32 C.J. 
573, 28 Am. Jur. 649). Some statutes make it an offense for a guest 
secretly or surreptitiously to remove his baggage from a hotel without 
paying or satisfying the charges (Hutchinson v. Davis, 58 lll. App. 358; 
~ v. ~ 156 Ind. 339, 58 N.E. 698; State v. Hill, 166 N.C. 298, 
81 S.E. 408; Reg. v. Hollingsworth, 2 Can. Cr. Cas. 291). Such legislation 
was enacted because keepers of hotels are peculiarly subject to being 
victimi~ed by dishonest guests. The nature of the business ordinarily 
makes impoas:ble any real inquiry into the financial resources of a guest, 
who usually makes no expre~s affirmation of his ability to make payment 
for the food and accommodations furnished. The statute of Illinois is 
not here applicable to th.e offenses alleged against accused under Speci
fications 2 and 3 of Charge III, and does not operate to make such acts 
•crimes and Offenses not capital•, within the meaning of' Article of War 
96 (MCM 152£)• It seems clear, however, that·accused 1s wrongful conduct 
was of' such nature as to bring discredit upon the military service. 
·Acts inherently dishonest and obnoxious to a penal statute of the state 
wherein committed, when done by a member of .the military e·stablishment, 
tend to bring the personnel 01' the Army into disrepute and to reflect 
discredit upon the military service. 

In CM 232882, Koford, 19 B.R. 229, the accused had been found guilty 
of' dishonorably failing and neglecting to pay indebtedne:;s incurred at 
a hotel for three days' room rent and for telephone.and other service 
charges. There as in this case, the accused left without notice to 
any hotel employe~ o! his departure, and without paying his hotel bill. 
In the opinion in that case, it was said: 

-when a person registers,as a transient at a hotel, 
credit is not extended to him in the ordinary sense. The 
hotel management merely grants him the courtesy of deferring 
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pa;yinent for his accommodations until.the tµne of his departure. 
In accordance w.ith what is known to be an almost universal custom, 
such a guest tacitly.represents that he is financially able to 
pay for his lodging and will do so at the proper time. In the 
instant case, when he became a guest at the Hotel Texas, accused 
may be considered to have made such representations.· They 
proved to be false. His action in surreptitiously leaving the 
hotel without paying his bill was deliberately evasive and 
deceitful. He failed to keep his subsequent promise to pay his 
bill 'Within a subsequent period of time. In the opinion of the 
Board of Review, the course of conduct of accused with reference 
to his hotel bill was below the minimum standard to be expected 
of an officer and constituted a violation of the 95th Article 
of war• (CM 232882, Koford, 19 B.R. 229., 242). 

Since conduct to the disc.redit of the military service in violation of 
the 96th Article of War is an offense lesser than and included in the 
offense of conduct unbecoming an officer and gentleman denounced by the 
95th Article of War., the vital principle expressed in the language above 
quoted seems decisive of the question presented by the findings of guilty 
of Charge III and of Specifications 2 and 3 thereunder. Accused's con
duct tOJJard the Stevens Hotel and the _Bismarck Hotel was t.ainted by 
deeeit, evasion and false promis~e, llhich were implicit in his acts. 
By leaving his baggage when departing; he may have thought to evade the 
penalties imposed for the defrauding of an ,innkeeper by the lllinois 
Cr:fminal Code. However, that may be., .technicalities of.the local civil 
law do not control the determination of the character of his conduct., 
when it is measured by the standards of the military code. He was 
properly !o~d guilty of Specifications .2 and 3 of Charge II. 

6. The accused will be 26 yea.rs of age on 10 May 1945. He was 

born in Medford, Massachusetts. He was appointed a second lieutenant 

in t4e ~ of the United States· on l December 1943 and entered upon 

extended active duty in the Air Corps in the European Theater of 

Operations on 2 December 1943. He served in the Royal Canadian Air 

Force from 14·November 1941 to 30 November 1943, and was commissioned 

.a pilot officer. In the Royal Canadian Air Force., he completed l 

year in training schools and 210 hours flying time. · 


7. The court was legally constituted and had jurisdiction of the 

5ubject matter and of the person of the accused. · Except as noted., no 


· errors injuriously affecting the substantial rights o! the accused were 
committed d~ing·the trial. In the opinion of the Boa.rd~! Review., the 
record of trial is legally su!!icient to support the !indings of guilty 

'and 	the sentence., and to warrant confirmation of the sentence. A sen
te_nce to dismissal is mandatory upon conviction or a.violation or 

'Article or War_95, and a sentence to dismissal., total forfeitures and 
to confinement at hard labor is .w,;1;,nJ;)l'];~ed upon conviction of violations 

Judge Advocate. 

o! the 61st and 96th Articles o 

Judge Advocate. 

Judge Advocate. 
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SPJGV-CM-279088 1st Ind 

Hq ASF, JAGO, Washington 25, n.dUN 111945 
TO: The Secretary or war 

1. Pursuant to Executive Order No. 95,6, dated 26 May 1945, there 
are transmitted he~with for your action the record of trial a~ the 
opinion of the Board of .Review in the case of Second Lieutenant Lawrence 
J. Hacking, Jr. (0-886251), Air Corps. 

2. This of.f'icer was found gilty b7 general court-martial of absent
ing himself without leave from his command for a period of 29 clays, in 
violation of Article of War 61, of unlawfully making and uttering a 
check, with intent to defraud,· knowing that he did not have and not in
tending that he should have funds :ln the bank !or ita payment, and 
thereby obtaining $301 in violation of Article of War 95, and under twp 
Specifications of fraudulently obtaining fr011 two hotels and failing to 
pay for, lodgings, food and accommodations, amounting as to one hotel to 
$109.02, and as to the other to $16.$'.06. He was sentenced to be dis
missed the service., to forfeit all pay and allowances due or to become 
du& am to be confined at hard labor for seven years. The reviewing au
thority approved the sentence but reduced the period of confinement to 
three years and forwarded the record of trial for action under Article 
of War 48. ~ 

.3. A summary of the evidence ma.7 be i'ound in the foregoing opinion 
of the Board of,Review. I concur in the opinion of the Board of Review 
that the record of trial is legally sufficient to support. the findings 
and sentence as approved by the reviewing authority and to warrant con
firmation of the sentence. 

This officer., after being rejected as physically disqualified £or 
pilot. training by both the United States Arm:, and Navy., enlisted on 14 
November 1941 in the Royal Canadian Air Force, wherein on 30 April 1943 
he was c~ssioned a pilot ofi'icer., and served in Great Britain with 
the.Coastal Patrol Squadron. In December 1943, he was cOlllllissioned a 
seccnd lieut:.ena.nt., Air Corps., AUS, ordered to extended active duty, rated 
as a pilot and ordered to the United States for further training. Upon 
reaching the United States he was grounded as physically unfit for- flying 
duty-. He became despondent and began to drink excessively. On 12 August 
1944, he submitted his resignation for the good of .the service. While 
action was pending en. the resignati.on., he le.rt his station at Colorado 
Springs., Colorado, on seven days leave, and was en route to Providence., 
Rhode Island, llhm bad weathe~ grounded the commercial air. transport at 
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Chicago. Arter. two days or'" waiting, _his passage was cancelled· and the 
cost refunded. He remained in Chicago, and opened a bank account in 
the Bank of Montreal. On 3 Decenber 1944, a ,reek after the expiration 
of his leave he checked out of the Blackstone Hotel. He then knew, as 
the result of the dishonor of a check written previously, that his bank 
.account was insufficient for the payment of a check in the amount .of 
$JO. Nevertheless he registered at the Stevens Hotel, induced it to .. 
cash his check for $30, which -was returned by the bank unpaid, and ran 
up an account of $109.02, which he was unable to pay. He suITeptitiously 
departed from this hotel, leaving his baggage, and registered at the 
Bismarck Hotel, where he ran up an account of $16,5'.06. He secretly de
parted :f'rom that. hotel, without the formality of checking out. He -was 
satisfied in tM Royal Canadian Air Force and was never in trouble while 
serving the rein. 

I recol!lllend that the sentence as approved and modi:f'ied by the re
viewing authority be caifi~d but. that the .for.f'eitures be remitted, 
that the sentence as thus modified be ordered executed, and that the 
United States 'Disciplinary Barracks, Fort Leave~worth, Kansas, be desig
nated as the place of ccn:f'inement;. · 

4. Inclosed is a :f'orm of action designed to carry- into execution 
the foregoing recommendation, should it meet with ycur approval. 

~ Cl. '<..~_/'-,. ~ 

MYRON C. CRAMER 

2 Incle 
l Rec of Trial 

Maj or General 
The Judge Advocate General .. 

2 Fonn or· Action 

(Slbtenoe as app~d by ren.mng authority con:f'il'Jlllfd, but .forfeitures. 
remitted. Sentence ~~ IIOdi!ied execute~. o.c.K.o. 2.35, 19 June. l94S) 

' .,,. . . . 
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WAR DEPARTMENT 

Anzrr Service Forces 

In the Office of The Judge AdTocate General 


Washington, n.c. 


r, 7 	MAY 1945 
SPJGV-Cll 279102 

U N I T E D S T A. T E S. 	 ) ARMY Am FORCES . 
) WESTERN TECHNICAL TRAINING COMMAND 

v. 	 ) 
) Trial by G~C.Y., conTened · 

First Lieutenant AI.LEN 14. ) at Sheppard Field, Wichita 
FUI.I.m (0-91.$20,S), .lir ) Falls, -Texas, 26 and 30 . 
Corps. ) March l~S. Dismissal. 

OPINION of the BOARD OF REVIEW 
SEMAN, MICELI and BEARDSLEY, Judge A.d.Tocates. 

1. The Board or Renew· has examined the record of trial in the case 

of the officer named above and submits this, its opinion, to The Judge 

AdToca~e General. · 


2. 	 Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 95th Article of War. 

Speci:.t'icationa In that First Lieutenant Allen M. Fuller, Air 
Corps, Squadron B, 3706th Army Air Forces Base unit; was, 
at Wichita Falls, Texas, drunk and disorderl7 in uniform 
in a piblic place, to wits 1104 - 9th Street. 

He pleaded not guilty to the Charge, but guilty- of a violation of the 96th 

Article of War, and guilty of the Specification, except the words, "and 


. disorderly" and "in a public place•. He was. found· guilty of the Specitica- _ 
tion, not guilty' of the Charge but guilty- of a Tiolation of the 96th Al'-'. 
ticle of War. No eTidence of preTious convictions was introduced. He was 
sentenced to be diSllissed the serlli.ce. 'l'be re'rl.ewi~ authority approved 
the sentence and forwarded the record of trial for action under Article of 
War 48. 

3• 	 En.dance. 

!• l! or the Prosecution. 


On the morning cL 16 March 1945 accused was arrested b7 two night 

patrolmen of the City Police Department, 'Wichita Falls, Texas. The two 

of.ficers were patrolling near the 1100 block on 9th Street and noticed a 

car parked with someone in the car. I1. was about three o1clock in the 

morning (R. 9). The headlights of the car were off (R. 14). Their inves

tigation disclosed that the car was occupied by accused and a colored girl• 

.Accused had his blouse off (R. 40) and ns sitting by the steering wheel. 
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He bad bis. trousers unbuttoned, unbuckled and. lying open (R~ 9). The 
colored girl had her pants off and was endeaToring to hide them 'When the 
door to the car 'AS opened. Both occupants appeared to be drunk. The 
accused at .first refused to follow the policemen but finally was made to 
come to the police station and was turned oTer to the PrOTost Marshal 
(R. 9). . 

The policemen, lvhen they first saw the car, did not know 'Who was in 
it ae the car was splashed with mud ard it was impossible to see through 
the windows. Oiil.y when the flashlight was placed on the occupants could 
it be seen that it was a member of the armed forces and a girl -(R• 11). 
The door of the aut011obile was locked (R. 11) and not opened until ac- . 
cused was ordered to do so. The accused at first refused to go to the 
police station (R. 12, 13). '.I.he polic.einen testified that they did not· 
bring hill to the station because he 'W&S drunk or disorderly, but because 
he had a colore!i girl in bis car (R. 14)_. Thia negro girl testified that 
she met accused at about two o•clock A.». (R. 20). She 118.fl walking home, 
and accused stopped bis car and offered her a ride to her house (R. 21). 
They rode for a short 'While and then stopped in front of her hane. Ac
cused inquired 'llhether she was married, where her husband was and if she 
bad arrr children. Following that there was a discussion about intercourse· 
between 'White and colored people (R. 21) and accused inquired whether or 
not she had a Tenereal disease. She answered 1n the negative and,be;.. 
lieving he was a medical ·officer and would examine her, pulled otf her 
panties. Accused put his hands on her knee but did not examine her (R·. 21) • 
.Accused asked the girl 1£ she wanted a drink and offered one. They had· 
sneral drinks ot whiskey together, about four {R. 21, 29). Accused after 
awhile asked the girl to leave but she ,ranted more drinks and did not go. 
She asked accused to escort her -ewer to the house because the alley was 
dark and she was afraid (R. 2,5). and when accused refused she stated she 
knew a place 'llhere nobody would bother them (R. 2S) · as she wanted to get 
more drinks (R. 26). Accused never made an advance of azq kind (R. 27)~ 

b. For the defense. 

Accused, after bei~ dul1 warned, took the stand under oath on his 
·own behalf ard testified that recently heh.ad a break with his wife and 
she took their baby with her; that he was broken up and almost lost hia. 
mind. He cou1d riot stand 1t much longer and he got drunk and stayed drunk 
two or three days. On this particular night be had been at the officers' 
club late aid bad gaie down town to drive sane people heme. He stopped 
at a restaurant and had some more 'Whiskey. He wanted to see an acquaintance· 
near 9t.h. Street. .ls he turned the corner at 9t.h and Ohio Streets he let 
tbe window down in order ;to see (R. 36). He stopped the car and the colored 
girl got 1n the car before he recognized her as a negress; that ·he did not . 
want any argument 111th her and as he was going up her wq he drOTe her to . 
the place wpere she said she lived; that she had been drinldJlg and asked 
him .tor a drink of llbiskey. The girl suggested a drive to the outsld.rta ot 
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town where no one ·would see them or ask what they -.ere doing. Accused 
answered that it was late and time for hint to go back home {R. 37). 
She then took her pants off aIXl offered to haTe sexual intercourse with 
accused, but; he refused. The girl promised to go it she would get ano
ther drink. .Accused ~ried his best to get her to go but was afraid to 
f.orce her to leaTe since she was drunk and might have created a scene 
(R. 38). He never touched her nor did he han any intercourse with 
her (R. 39). Accused asked the girl to get out of the car so that he 
could go home as he was Tery dnmk and tired. He did not want to be 
rough and order her out because he was afraid of any altercation with , 
any colored 1falli3.n on the street at night (R. 30). The girl stated she 
wanted to smoke a cigarette and bal.h smoked. Then she leaned onr his 
lap aoo with her hand grabbed his privates. Accused told her that he 
did not desire to be with. a colored woman and that he only wanted to go 
home. To get rid ot her he proaised to see her the following night. 
(Ex. l, P• 2S). 'liien a beam of flashlight su5idenl1 flooded the car and 
he heard loud shouting to get out of the car. Notwithstanding his 
protest the. policeman brought him to the police station (Ex. 1). Ac
cused denied having had intercourse with the colored girl or nen of 
having touched her (R. 39) • · 

4. There is n<f doubt that accused was drunk. He so pleaded and 
the evidence is compelling regarcness of his plea. HoweTer, accused 
denies that ha ns disorder];y in a pi:blic place, or disorder~ at all. 
The eTidence shows that accused was found by two policemen seated· in his 
parked automobile, on a street in the City o:f Wichita Falls, Texas. He 
was drunk. His blouse was oft, his trousers were unbuttoned, un
buckled and lying open. On the seat with hill was a negro girl, trying to 
hide her pants, which she had taken of£ ·sane time before. They had been 
together in the car for about twenty minutes, and had about four drinks 
or whiskey each. The door to the car was locked and only a.rte~ some 
hesitation it was opened by accused. Black's Law Dictionary defines 
disorderly conduct as: ' 

. . 

"A term of loose and indefinite meaning (except as de
fined in statutes), but signifying generally any behavior that 
is contrary to law, aIXl more ·particularly such as tends to 
disturb the public peace or decorum, scandalize the communit7, 
or shock th. e public sense of 11.oralit;y•. 

Can-it be argued, under the facts and circumstances in evidence, 
that accwsed was not disorderly? A~t hough accused aoo his drinking 
can.panion nre in a parked autaaobile and could not easill' be seen trc:n 
outside due to splashes o£ mud which coTered the window of the car, the 
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fact ranains that he was on a public street of a city exposed to the. 
inTeStigating curiosity or the policemen who discOYered him and ot any 
at.her passerby. A public street in a town or city is a public place
·cell 247391, Jeffrey). . 

,, 
In Texas where this offense occurred it is an offense punishable 

b1' fine for a person to get drunk in a public place (Article 477, Penal 
Code of Texas). A public street .is a public place (Article 475, Penal 
Code of Texas; King.v. Brown, 100 Texas 109; 94 S.W. 328). Places which 
are declared b1' the statutes to be public are to be regarded as public 
as a matter or law (Elsberry T. ,!!:! State, 41 Texas 159). .I 

Accused was therefore drunk and disorderly in a public place. That 
his con:iuct. was such as to bring discredit upon the milit&r7 serTi.ce in 
1'i.olation or Article of War 96 is so ob'rlous as to need no comment• 

5. There are two !'?Tors in the record of trial llhich need can
ment. The first was the acceptance in evidence of the investigating 
officer's report. 'l'he investigating officer was called on the witness 
stand b;r the prosecution. He teati~ied that at the investigation ac
cused made a statE111.ent regarding the £acts in the case. The court, gave 
permission to the witness to refresh his memor:r by reading the. trans
cript of the report of innstigation. Defense insisted that the entire 
transcript ot the investigation should be introduced in evidence and the 
law member admitted it as Exh:lbit #1. This was in error. The report ot 
an investigating officer is not competent evidence of the facts con- · 
tained therein' (:MclL, 1928, par. 111 ). It contained statements of 
persons I not before the court which were clearly hears,q. HoweTer, the 
admissions made b;r accused at the investigation after he was duly warned 
or his rights are admissible in e'rldence and have full probatiTe Talue·. 
Therefore, onl,. that part or the report of the investigation containing 
the statanent made b;r accused (pp. 24, 25, 26 of Ex. /11) was admissible 
1n evidence. In aIJ1' eTent, no harm was dcne the accused, since it was at 
the accused_•s behest that the transcript; was admitted. · · 

The second error was that the accused was found guilt)" of aSpeci
fication which failad to state the date of the offense. Accused did .not 
object to being tried \Ulder the Specification as written and at no time 
raised the issue as to ita inaut'ficienq. Prosecution produced ample 
eri.dence as to the time and date of the offense comnitted and accused 
pleaded guilt7 to the Specification with certain exceptions. The failure 
of the Specification to allege the date of the otfense was not raised b7 
the accused.. It does not appear from the record that accused at &IJ1' 
time waa in doubt as,to the date ·or the time of the offense for llhich he 
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was tried. '!his failure to so 	allege the date of the·offense did not 
injuriously affect the substantial rights of accused within the meaning 
of Article of War 37. CM 228527, ~; CM 229526, ~ Winkle; CM 242082, 
Reid~-

6. 'lhe records of ~e War Department show accused is 34 years of 
age; that he was born in Atlanta, Georgia, and is a resident of Wash
ington, D. C.; that he is married and has one child; He has a.n Ll.B 
Degree from the Columbus University, School of Law, Washington, D. C. 
In civilia.n life he was a clerk for the Railroad Retirement Board, 
U. s. Government, Washington., D. C_. He was appointed a. temporary 
second lieutenant, A.C., in the Army of the United States 17 August 
·1942 and promoted to first lieutenant on 25 October 1944. 

7. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the. substan
tial rights of·the acoused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally suffi 
cient to support the finding of guilty and the sentence and to warrant 
confirmation thereof. · Dismissal is authorized upon conviction of a 
violation of Article of War 96. 

Q~~,	Judge Advocate. 

Judge Advocate.~..~~Oin	'. 
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SPJGV-CM 279102- ).st Ind 

Hq ASF, JAGO, Washington 25, D.c. !1 JUN 1945 
Toa The Secretary of War 

1. pursuant to &ecutive Order No. 9556,. dated 26 May 1945, there 

are tl"ansmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of :E'.irst Lieutenant Allen 11. 

Fuller (0-915205), Air Corps. . 


2. Upon trial by general. court-mart,ial this officer was found guilty 
of being drunk and disorderly in uniform in a public place, . in violation 
of Article 'of war 96. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of trial 
!or action under Article.of War 48. 

. 3. A sumnaxy of the evidence may be found in the accanpanying opinion 
of the Board of Review. I concur in the opinion of the Board of Beview 

that the 'record of trial. is legally sufficient to support the findings and 
sentence and to warrant confirmation of the sentence. 

Accused was arrested by two policemen of Wichita Falls, Texas • . He , 

was found drunk in an automobile parked in a public street of that city, 

at 3100 a.m. He had his blouse off, his trousers were unbuttoned, un

buckled and lying open. A. colored girl, also drunk, was found seated next 

to him. When they- were arrested she was trying to_ hide her pants, which 

she had taken ott. The door to the car was locked and ally after sane 

hesitation it was opened by accused. 


After the Board of Review had written its opinion in this· case, by 
letter dated 3 May, the accused forwarded to the Secretary of War ·a state
ment of the chief witness against him, one Mary Owen, which indicates that 
most of her testimony at the courli-martial trial was perjury. Her preaent 
statement wruld indicate that she inflicted herself upon the -accused, and 
that his predicament was due, in a large measure, to her ccaduct. There 
was also forwarded a sworn statement of a phy'sician, an Investigator, and 
two nurses of The Public Health Department of Wichita Falls, Texas, which 
state that Mary Owen is suffering from mental hallucinations and is a 
manic depressive, not;· responsible for"her thoughts, actions and dee·ds. 
These papers are attached to the record. 

Under these circumstances, I believe the best interests of justice 
· would be served if the sentence be ccnfirmed but the execution thereof 

suspended during good behavior.· I therefore so recommend. · · 

' 
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4. Consideration has been given to a letter from Major Robert. 
R. Mariner, AC, Sheppard Field., Wichita Falls, Texas, with inclosures, 
dated 7 June 194S. 

S•. Inclosed is a form of action designed to carry into execution 
the foregoing recommerxiation, should it meet with your approval. 

MYRON C. CRAMER 

4 Incls ' Major General 
The Judge Advocate General 

1 Rec or Trial 
2 Form of Action 
J 

4 

Ltr fr Ac"used dated 3 May
194S w/3 Incls 

Ltr fr Maj. Mariner, dated 
7 June 194S w/2 Incls 

( Sentence con:f'inled but execution suspended during good behavior. 
o.c.M.o.26s,3Ju.17194S). 
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WAR DEPARTM:ENr 


Anny Service Forces 

In the Office of 'l'.be Judge Advocate General 


Washington, D.c. ,a. MAY 1945 
SPJOV-cK 279231 

UNITED STATES 	 ) FIRST AIR FCRCE 

) 

)
Te 	 Trial by o.c.u., con'Tened at
) Mitchel Field, New York, 3 	 · 

Sec011d Lieutenant ROBERT 	 ) April l94S. Dismissal.
A. PACKARD (0-578793), ) 

Air Co?pSe ) 


OPINICfi ot the BOARD <:£. REVIEW 
SEIWl, MICELI and. BEA.RDSLEY, Judge AdTocates 

1. The Board at ReTiew has exam1ned the record of trial in the cue 
ot t.he atticer ll&med abo~ and submits this, its opinion, to The Judge 
AdTocate General. 

2. The accused was tried upon the 1'olloring Charges and Specitica
tionsa 

ClIA.RGE I a Violation of the 	9Sth Article of War. 

Spec11'icatio1u In that Second Lieutenant Robert; A. Packard, Air 
Corps, was, enroute between Tampa, Florida, and Columbia, 
South Carolina, on or aboa.t 26 January 1945, in a public 
place, ~ wit, Seaboard .Airline Train Humber 32, di•o:rde:r~ 
while in uniform. 

CHARGE Ila Violation ot the 96th Article or War. 

Specification: In.that Second Lieutenant .Robert A. Packarcl, 
Air Corpe, having receiTed a lawful order from First Lieu-· 
tenant Albert I. DeFriez, Medical Carpa, to return to his 
train compartment, the said First Lieutenant Al.but I. 
DeFriez being in~ execution. of his o.ttice, did, on 
Seaboard Airline Train Jiumber 32., enroute between Tampa, 
Florid.a, and Colllllbia, South Carolina, on or about 26 Jami
arr 1945, !ail to obe;r the Nll8• 

ADDitrONAL CHARGE; Violation of the 96th Article of War. 

Speci!icattoni In that Secozxr:i.1eutenant Robert. A. Packard, 
0 

.Ur 
. . Corps, having rece1.ved a lawful order trom First Lieutenant 

Albert I. DeFriez, Medical Corps, to refrain !'rca. drinld.ng 
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intoxicating beTerages on the train, the said First Lieu
tenant Aibert I. DeFriez being in the execution o! his 
office, did, on· Seaboard Airline Train Number 32, enroute 
between Tampa, Florida, and Columbia, South Carolina, on 
or about 26 Januar:r 194S, fail to ooq the same. 

The accused pleaded not guilt;rto, and was found gullt;r o! all Charges 
and Specii'.1.cations. No evidence o! previous convictions was introduced• 

.	He •• sentenced to be dismissed the serrlce, to f or!eit all pq and 
allowances due or to become due, and to be confined at hard labor for 
three (3) ;rears. lb.e renewing authorit,- apprond the sentence but re
mitted the confinement and forfeitures, and forwarded the record of trial 
!or act.ion under Article ot war 48• 

.3. On the morning of 2S J~uaey l94S, at about 91.30 a.m. (R. ll),
the accused boarded a Seaboard Airline train, the •Silver Meteor•, en
route to New York. He was a patient who 'b1' competent order, .n1 
assigned on the pre'rl.ous day to the A.AF fiegional Station Hospital, 
l{:1.tchel Field, New Yorlc, for further obserntion and treatment. A 
Lieutenant DeFriez as ordered to aCCOJD.PaD7 the accused and another 
patient. This lieutenant was with the accused when they boarded the train 
at Tanpa, Florida, the point or embarlcatiai for_ the hospital. (R. 8-9; 
Ex. 1). . . 

Lieutenant DeFriez testified that when thq got to the drawing· room. 
tbe;r were to occup;r, he told the two patients that he did not wish either 
of them to leave the railroad coach (R. 12). When asked by the accused 
abou\ a club car, Lieutemnt DeFriez stated. that there would be no drink
i~ on the trip, and that. the patients were subject to hospital regula
t10119 (R. 12, 2.3, 74); that he would apprecia;t;e the patients not drink-
1:qjtJ and that he wovJ.d haTe to report. to Colonel Roberl• (Commanding . 

· Officer at Drew Field) arq misconduct (R. 1.3). 

At about 1214.$' hours, Lieutenant DeFriez went to the dining .car for 
lunch. Shortl7 thereatter he saw the accused headed toward the rear of 
the car. He followed and fOUD:i the accused seated with some enlisted 
men. He saw no signs of drinking and ns ottered some coffee b;y the ac.;. 
cused, llhich he accepted. He thereupon sat down and chatted with the 
group ot men (R. 14). . . 

Lieutenant DeFriez left and joined his other patient f6r about 1½ 
hours. When he left, the accused, addressing ev9r7one- in the car, ex
pressed his opinion of medical of!icers in general and referred to ld.eu
tenant DeFriez as a •prick• (R. 47) • He continued to drink until 
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Lieut.erw:di DeFriez returned to the club car, about an hour and a hal.t 
later (R. 14, 47). Upon his return to the car 'WheN the accued 11U, 
the attitude o! the accused had changed. He seemed to be annoyed at. ti. 
presence or Lieutenant DeFries and.made fun" of hia (R. 14-lS). Soon 
the accused began to make lewd and insulting remarks. His tpne was loud 
arxl bis !ace nusbed as if he had been drinJd..Dg (R. 15, 46). Uter 

. ld.eut.emnt DeFriez left the car, tbe accused who had been drinld.ng . 
llhiskey from a bottle {although not when Lieutenant DeFries ns present.) 
and ~haring it with enlist.ecbnen "both Amr am Navy", continued 1n a 
bouteroua wice to insult medical otticen 1n general am ld.eutenant 
DeFriez 1n particular (R. 464'7). Lieutenant DeFriez suggested that. it 
was the to go bade to the stateroom. to llhich tlae accused stated that he 
110uld go to bed when be so desired (R. lS). After about ·1½ hours,·~ 
llbich tiJII the accused belittled Lieutenant DeFriez, he (the accused) got 
up am left the car in which they'- were Bitting. Lieutenant DeFriez fal 
lowed abort~ thereafter. .A.t this time Lie11tenant DeFries aaidl · 

_.I made it clear that; I was ordering hill. to go to the 
drawing rooa, and I asked him it. he wu disobeying ..,- orders, 
and he said, •Yea I do, and I don1t think :rou have er right 
to gin me aIJ1' orders 1 ." (R. 17). . 

· Whereupon Lieutenant DeFriez explained that accused waa st111 a. 
patient in a hospital under his (Id.eutenant DeFriez•s) care and he had the 

· right t.o give hill orders, to which the accused didn't seem to agree. 

· Further, en page )2 of the record of trial, the Lieutenant testified 
,	that after telling the accu.,eq. to go back to _the c011partaent, and the · 

accused ·re.fused, Lieutenant DeFriez sai~ •Y..ou disobq 1111' orders?•• to 

which the accused replied •I do• {R• 32). 


. 	 r 

On cross-examination Lieu.tenant DeFries further testified that the 
accused Jcney llho he was, although they had neTer met and that the accuaed 

.,,, kneY he, L.i.ed. enant Defriez, waa in charge of the accused for the trip b;r 
asking Lieutenant DeFriez for pennislion to stop at the Tu.pa Terrace 
Hotel before the trip ~arted (R. 37). 

ld.eutenant Riple;r testi!ied that when the accued entered the car in 
which he •s s1tting, he was loud and ~oisterous 1n JlaJIDer. He further 
testified that be saw the accused dr.lllk: whiske;r from a bottle be bad 
brought into the car; and that he say tbia shared with enlisted personnel. 
He lmew it us whiske;r, for .the accused offered hill a dr1nlc and he smelled 
whiskq 1n the bottle. The accused used obscene language and told din;r 
jokes to the occupants or the _car as a whole. Lieutenant DeFriez explained 
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to accused that he was still a patient of the hospital and under bis 
· orders, but· finally consented to let him go to the diner. ~enr, the7 
tbea got :Into an argumeat as to ,mo was to go first and, while stand• 
ing in a day coach wher• they were Oferheard by-~ passeDgers, the ae
cuaed used the wcrda •shit• and "bull shit• and told Lieutenant DeFriez 
that he could make cut a report and •jam it up Colonel Roberts• ass• 
(R. 17, 18, 63). During this discussion lilich lasted about l.$ mi.nut.es, 
First. Lin:tenant; Peter B.Hogan, who was sitting senral seats away- from 
the place where the accused and Lieutenant DeFriez 'ftre standing, sug
gested that they go out to the platform or to the men•s roaa and .out, ot 
public bearing. The accused told Lieutenant Hogan to sit down, speak 
when he ~ spoken to, and ncii to get into a conversation which us 
naie of' his blsiness. Almost the entire discussion, including the 
obscem langwige used by- the accused, had been heard by- Lieutenant Hogan 
and senral soldiers am their ,rives, as well as by some ciTilians, 
since the car was full (R. 18, 31, 64, 66, 67}. During this time the 
accused drank sneral times froa his bottle {R. 46-47). He ridiculed· 
and hum1J1ated Lieutenant DeFries in front of the occupants ot the 
entire car (R. ,$1}. A.t a later time, ld.eut.enant Ripley said Lieutenant 
DeFriez ree?Jl.ered the ear and said to Lieutenant Packard, •Stop drink
ing• and Lieutenant Packard said, •Is that an order?• and Lieutenant 
DeFriez said, •Yes, that is an order. I want you to stop drinking and 
go back to the compartme~•. Lieutenant Paekard said, •If and llhen• he 
went back it 110uld. be when he •got damn good and ready'" (R. 48). BU 
after this direct order wu gi.Ten to stop drinking, Lieutenant Ripley 
could not recall it the accused took an:r .drinks following that order 
(R. S9-60). BonTer, Private Wallis, who wu ·the third 11enber ot the 
party, testified that Lieutenant DeFriez did "tell us tbali we weren't 
drinking ai the trip" (R. 74), am that it was an order •ginn in a nice 
wayl' (R. 7S)• This us when the trip •tarted. 

Lieutenant Peter B. Hogan testified that, at S p.m. on the day' in .. 
question, the accused offered him a drink sueral tilles (R. 63). He 
heard the accused use obscene language, and heard an •argument• betnen 
the acC11sed am. Lieutenant DeFriez about not returning to their compa.rt;~ 
ment in an orderly manner (R•.63-64). During this· the, there ·,rare en
listed men and cirllians t:t"esent, some of 'Whom were ladies and children. 
,Lieutenant Hogan got hold of two ~•s on the train and returned with them. 

These ~•s asked Lieu.tenant Packard to proceed to his canpartment, but 
he refued. Lieutenant Hogan then went. into the diner. 

' 
llaJor Russel, the investigating officer, wu called as a witness 

and testified, under oath, that the accused made a statement (R. 19). 
This statement was admitted in Prosecutiop•-11 Exhibit No•.2. :Cn this 
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statement tb.e accused admitted that he knn Lieutenant DeFriez was in 
charge or him. (the acc\18ed)J that he took along and had wit.h hill a 
bottle ot whiskey; that he •asked Lt., DeFriez, alld he said •no dr1.J:ak1rig••. Icter in. bis statanent, howner, he denied being given a direct
cammand. He also denied being disorderly. 

· 'lb.en the train arriTed at Columbia, South Carolina, the accued, 

at the request d Lieutenant DeFriez, 11as put ~t the traia (R. 18-201

6h, 6S)_. . . . 


4. For the defense. 

The accused took in the stand in bis own defense. He said he hurt • 
his arm at Barksdale Field (R. 86) and later ns transferred to the · 
hospital at. Drew Field in Ju:cy 194h lib.ere, at his own election he aa 
operated on. The operation, 'Which was performed ill August 1944, neces- . 
sitated removing a bone traa his right leg and gra!ting it on to his left 
arm. (R. 86, 87, 88). In November, while getting out of a bathtub, he 
cracked the cast on his am an the edge of the tub and di,, ~ed. the bone 
graft. Colonel Roberts, the Base Surgeon, accused h1a of haTi!lg ujured 
his arm while d?unk, but that was untrue and his ·ward surgeon had told 
the Colonel that there was no eTidence that he had been drlmk. Henr
t.heless, he was depriTed of pass priTileges and had to raa1n in the 
hospital. His •rd surgeon tried to ,arrange it so he could work ill the 
office or the Provost Marshal at Drew- Field, but was not n.ccessful. 
Honftr, the ward surgeon final.17 did arrang~ his transfer to Mitchel 
Field (R. 88, 89, 90, 91).· 

. . . \ 	 . 

When he had been infOl'IDed that he was being sent to 16..tcbel Field,· 
be 11a.s showa a copy of the order and told that Lieutenant DeFrlez 'AB 

-· 	 going alaig as a JDedieal attendant, although it was not the usual custom 
to baTe a medical officer accanpan;r another officer on such a trip 
(R.92). Lieutenant DeFriez told hi.a, when they- boarded the train, that 
there 110uld be no drinking, but when he asked to see the ol'd.ers Lie11
tenan.t DeFriez quali!ied this .:t,;r sqing there would be no drinking in the 
ccmpart.m.ent (:a. 94). Lieutenant Defries had followed hia into a hotel 
in Tampa, 11hen he went to get a packaee, and followed. him whenner he left 
the train compartment, as a result o! which lie jokingly- re!e1Ted to Lieu
temnt DeFriez as •Dick Tracy" (R. 93, 94-9S). Lieutenant DeFriez h.ad 
lalJghed about it at first, but eTentually became 8lll'ly"~ sqing· that he 
had orders to keep an ere an hill and to .see tba t be aid not get into 
trouble (R• 95). In the club car, he had giTen a bottle to the porter 
and made arrangements to haTe his driJ'1ks poured into a coffee cup, be
cause he did not -want to sliar bis bottle in a public place. The bottle 
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"llh:1.ch L:1.eutem.nt Riplq saw ns cne 1'h:f.ch ..as being pasaed around by an 
enlisted man (R. 9S•96). The onl.7 obscenit7 he 'U.7' have used while 1n 
t.he club car were S11Ch words as •bell• and •damn• llbich he might have 
ea.id unconsciously' ~cause onl.7 Jdlita17 personnel were present (R. 97). 
All. at the orders given 117 Lieutenant ~riez were auggeetiom which he 

. did not. construe as orde:rs CR. 97, 98). Finall.7, the nervous tension 
becama so great. that be snapped and said sane things which he l!lhoal.d not 
have said am which he does not. remember. Having been in the hospital 
for so aey ac:nths, and ha.Ting been llllder such a mental strain, he 
thought, hens bei• persecuted by' Lieutenant DeFriez and lost control of 
himself (R• 98): _But C11 cross-examination he admitted (R. 110) he 
'2l'lderetood that Lieutenant DeFriez was in charge of the detail and re
sponsible for b1a (t.he accused1a) actiona. · 

S• ?he first question that arises 1s whet.her the ccz.duet. ot the ac
cued waa d1.sorclerl.7 under all the circumstances and whether such dis
order 811\ount.ed to an or.tense under t.he 9.Sth Article ot War. The testhoDY' 
clearl.7 establishes that the accused used foul and cbscene language in a 
loud 'YOiCeJ that he referred to a superior officer, in the presence of a 
coach full of passengers, ailitar,- and -civilian, 80118 of whom nre wcaen, 
aa a •priclc•J drank publicl.7 with enlisted n,n, argued with a euperior 
about obEVin& an order. Black's Law Dictionary defines disorderl.7 con• 
duct ua · 

• --signi.t)ing generally' a:ar behavior that ie coritrarr 
to law, and more particul.arly euch aa tends to disturb the · 

, peace or dee~ s~andalize the COIDllUDit7 or shock the public 
sense ot morality.• 

We feel that there can be little question that the m.denoe aa outlined 
herein clearly estal:>lishes that the actions o! the accused constituted 
disorderly conduct. The next question is lib.ether auch conduct is of such 
a nature as to violate Ar\icl.e ot War 95. The test appears 1n par. lSl, 
llanual !or Courts-Martial, 1928a . , 

•The conduct· co:diemplated is action or behavior - 1n . 
dishonoring or disgracing the individual personally as a gentleman-_.. 	 . 

Whether the accused's conduct meets-that test 1n m>7 ginn caae . 
' 	 .llll8t be decided anew in each caae. The Board feels that no genileaan acts 

ae the accused acted in the instant case, in a crowded train and ill the 
presence of' womea. See C11 23S7S3, Cannon, also Cl( 23SS73, Hutchinson. 
In view ot 1;he !act. that the accused •• not charged nth, no~ proYen to 

I 
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be drwlk, his conspicuous disorderly' cmduct is eTen 11.ore reprehensible. 

iltho~ the acaused took the stand, he did not actually de?l1' ba'ri.ng 

used foul langlll.ge or said obscene th~s. He testified, •I don•t · 

deey them, but I don•t remember them• (R. 101). · 


' 

. It is the opinion ot the Board that the erldence amply support.a 

·the 

0 

finding ot guilt1 of -Charge :r and its Speci!ication. .·. · 


6. Under Charge II, the aoc118ed is charged w1th !allure to obq 
an order to return to hia compartment en a train 'While en l"Qlte bet119en 
Tampa, Florida, and Columbia, South Carolina, giTen b7 Lieutenant 
DeFriez. There are two elements to -this oftenee con·cern:1.n, which saae 
queetion was raised by' the eTi.dence. The first of these was whether an 
order was actually issued b7 Lieutenant DeFriez to· the accuaed -to 
return to his canpartment•. The accused testified that it waa not an 
order, but a •suggestion• .ma.deb,- the otticer in whoee charge tlae ac- · · 
cused was at the tiM (Re 97). Lieu.tenant DeFriez says it wu a positiTe 
detinlte order (R. 17). The actual words Jll81' haTe left some doubt in the 
accused's 11.ind, if nothi~ turther had been said. The actual words used 
were •Cane on, let 1s go back' to the drawing room"• But, Lieut~nant 
DeFriez followed this up by 1181cilig it clear that it was an order and aak
1.ng the accused. •1.t he :was disobe;ying 'liq orders• and the accused said he 
,raa diaob~Dg them. He raised a question as to llhether Li.elite~ · 
DeFriez had the right .to giTe arr:, orders (R. 17). This raises the second 
point as to this Specitication, rmiel.7, did Lieutenant DeFriez have the 
righ\ to give .the accused orders; in other words, was he in the execu
tion of his office? Prosecution's hhibit l is a copy or the order de
tail.1ng Lieutenant DeFries to accompany' the accused. The accused kneW' 

. that Lieutecant DeFriez was in charge o! detail. 1'he accused said in 
his statement that he was told bei'ore he le.rt on the trip that •Lieu
tenattt DeFriez is in charge of you• (Elt. 2). Under these facts there 
cannot be af1¥' question that all the elements of the offense were alleged 
and · proved. '!be accused' a subs-equent. testimony that ·he did not bellen 
that he was g1Ten an order, 1n Tiew of the erldence herein detailed, is 
umrorthy' o1' caisideration. 

The same applies to the .ldditional Charge which' alleees !'ailure 

to obey an order not to drink: on the train. That the order was ginn is 

not only testified to by' the man who gaTe it, but as well· b7 PriTate 

Charles E. Wallis, who heard it given, and recognized it as an order. 


7 • War Department records show the. accused to be 31 7ears of age 

at the present. time.- He has served as an enlisted man from 7 April 1942 

to 2.3 ~anU&17 194.3 when he went. to otf\cer Candidate School. He was . 
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cOil!lllissioned a seccnd lieutenant on 16 .A.pril 1943 afier graduatipg froa 
the AJ.F Officer Candidate School at Jtiud., Florida. In citll. life he 
was a detective. · 

8. The cwrt was legally" constitut.ed. ilthoogh scae hearsa7 was 
admitted no errors injuriously affecting the substantial rights of the 
accused were coait.ted during the trial. - For the reasona- etated above 
the Board of Ben.ew is o! the opinion that the record of trial is le
g~ sufficient; to support the fjJ>din13 of cullt:r ot the Charges and · 
Spec1!1cations and to warrant cOl'Jfirllat:1011 o! the sent.Doe. Dindssal 
is mandato17 ,ipon ca:rvict.ion o! a violation o! _.A.rt,icle of War 9S and is· 
author.l.zed upon con-viction of a nolation of Art.icle of._ war 96~ 

' 
-~.....--1-----------Judge Advocate

fGz-.~2t&,,o•1 <_Judge AdToca~ 
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SPXV-(¥ 279231 1st Ind 

Hq ASF, JAGO, Washington, 25, D.c. 

TO: The Secretary o£ War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmitted herewith for your action the record or trial and 

the opinion of the Board of Review in the case of Second Lieutenant 

Robert A•. Packard (Q-578793), Air Corps. 


2. Upon trial by general court-martial this officer was t'ound 

guilty ot' disorderly conduct in uniform in a pub,.J.ic place, a railroad 

passenger train, in violation of A.rt:.icle of War 95 and under two Speci

fications of failing to· obey the lawful orders of. his superior o£t'icer 


· (1) to return to his compartment, and (2) to refrain from· drinking in
toxicants while on the train, in violation of- Article of War 96. · He was 
sentence9 to dismissal, to forfeit all pay and allowances due or to be
come due, and to be confined at hard labor far three years. The review
ing authority approved the sentence, but remitted the forfeitures and 
confinement, an:i forwarded the record of trial for action under Article 
o£ War 48. 

3. The evidence is summarized in detail in the accompanying opinion 

of the Board of Review. I concur in the opinion of the Board of Review 

that the record of trial is legally sufficient to support the findings 

and the sentence, as approved by the reviewirl?; authority, and to warrant. 

confirmation of the sentence.. · · 


Accused was a patient en route to the regional station hospital at 
Mitchel Field, New York, under the. care o£ First Lieutenant Albert. I. 
DeFriez, Medical Corps, pursuant to competent orders. V.ben they boarded 
the train at Tampa on the morning o£ 25 January 1945, the Medical offi 
cer ordered accused and the other patient in his care not to leave the 
car in which their drawing room was situated. Shortly after going to 
lnnch, Lieutenant DeFriez saw that accused ,ras on his way to the club 
car, arxi followed him.· After remaining in the club car a short. time, the 
medical officer left and remained with his other patient for about an 
hour and a half. After his departure, accused addressed his fellw 
passengers, including several enlisted men, in the club car. His remarks 
indicated an unfavorable opinion of medical officers as a whole. He 
referred to Lieutenant DeFriez in vulgar terms. He drank whiskey with 
the enlisted men. When Lieutenant DeFriez returned to the club car, accused 
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berated him in lewd and insultirig language. Accused stated that Lieu
tenant DeFriez had no right to gi.ve him orders, and that he would not 
obey him. Civilians, including women and children were present. 
Finall,7, a line officer intervened, and at Columbia, South Carolina, 
accused was removed from the train and tumed over to the military 
police.· A week be1'ore the camnission of the related offenses, the ac
cused was reprimanded and ordered to forfeit $75 of his pay under Ar- . 
ticle .of War 104 by the canmand:ing general o! the jrd Bomber Camnancl 
for intoxication ard disorderly conduct. · 

I recamnend that the sentence as approved by the reviewing author
ity be confirmed and ordered executed. 

· 4. Consideration has been given to a letter from accused dated 14 
May 1916, requesting clemency. 

S. Inclosed is a !orm. of action designed to ca.l"l'Y' into execution 
the foregoing recommendation should it meet ·w1th your approval•. 

' ' 

.• 

MYRON C. CR.AMER 
. Major ,General 

3 Incls- Th~ Judge .ldvocate· General 
1 Rec· of Trial · 
2 Form of Action 
3 Ltr tr accused dated 

14 Ya;r 194.5 

( Sentence as approved b.1 reTie'Wing authority eonf'irmed. o.c.v.o. 248,
19 June 1945). · . , 
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WAR DEPARTMENT 
Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGH-CM 279241 . 
17 MAY 1945 

U N I T E D -S T A TE S ) ARMY AIR FORCES 

v. 
)
) 

C'.ENTRAL FLYING TRAINING CWJAND 

) Trial by G.C.M., con~ened at 
First Lieutenant !ESTER Midland Army Air Field, 
D. BIOT (0-72970.3), Air ~ Midland, Texas, 30 March 1945. 
Corps. ) Dismissal and total.forfeitures. 

OPINION of the BOARD OF. REVIEW 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 

Judge Advocate General. 


2. The accused was tried upon the following Charges and Specif!• 
· cations: 

CHARGE I: Violation of the 61st Article of War 

Specification: In that First Lieutenant-Lester D. Biot,. 
Air Corps, did, without proper leave, absent himself 
from his station at Midland Army Air Field, Midland, 
Texas, from about 15 February 1945 to about 
16 Februacy 1945.· . 

CHARGE II: Violation of the 69th Article of Vlar 
(Nolle proseqq.i entered by direction of the ap-, 
pointing authority). . . 

Specification: (Nolle prosequi entered by direction of the 
appointing authority). 

CHARGE III, ViolatioJl of the 96th Article of War 

Spe~ification 1: (Nolle prosequi entered bl direction ?f 
the appointing'authority). 
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Specification 2: In that First Lieutenant Lester D. Biot, 
Air Corps, did, on or about l4 February 1945, at Udland,. 
Texas, wrongfully occupy a room in the Crawford Hotel 
with a woman not his wife, to wit: Ruby Jean Bell. 

Specification 3: In that First Lieutenant Lester D. Biot, 
Air Corps, having been restricted to the limits of his 
post did, at Midland Arm:, Air Field, Midland, Texas, on 
or about 31 January 1945, break said restriction by going 
to Odessa, Texas.· 

Specification 4: In.that First Lieutenant Lester D. Biot, 
Air Corps, having been restricted to the limits of his 
post did, at Midland Army Air Field, Midland, Texas, on 
or about l February 1945, break said restriction by going 
to Odessa; Texas. 

Specification 5: In that First Lieutenant Lester D. Biot, 
Air Corps, having been restricted to the limits of his post 
did, at Midland Army Air Field, Midland, Texas, on or about 
3 February 1945, break said restriction by going to Pyote, 
Texas. 

·· Specification 61 In that First Lieutenant Lester D. Biot, 
Air Corps, having been restricted to the limits of his 
post did, at Midland Army Air Field, Midland, Texas, on 
or about 5 February 1945, brea~ said restriction by going 
to .Odessa, Texas. 

Specification 71 In that First Lieutenant Lester D. Biot, 
Air Corps, having been restricted to _the limits of' his 
quarters, did, on or about 17 February 1945, break said 
restriction by going to the Officers' Club, Midland Army
Air Field, Midland, Te.xas. 

, 	He pleaded guilty to the Specification of Charge I and Charge I, not 
guilty to all other Specifications and Charges and was found guilty ot 
all Specifications and Charges upon which be was tried. No evidence 
ot aey previous convictions was considered. He was· sentenced to dismissal 
and total forfeitures. The reviewing authority approved the sentence and 
f'orwarded the record of trial f'or action under Article of Ylar IJ!,. 

3. On ';!J January 1945, accused's commanding of'f'icer, acting under 
Article of' War 104, restricted accused to the limits of the Midland Army 
Air Field tor the period..of' one we~k, "commencing on· the date you receive 
this notice." Accused acknowledged the'receipt of' the notice referred to 
on 31' Januai7 1945 (R. 6; Pros. Ex. 1). On 31 January 1945 accused, a 
married mn, called on Miss Ruby Jeari Bell at her home in Odessa, Texas, · 

2 
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and attended a theater with her about 7 o'clo~k that evening. Accused 
also visited Miss Bell on l, 3 and 5 February 1945 in Odessa and, on 
one of these occasions, 3 February, escorted her to the Officers' Club 
in Pyote, Texas (R. 7, 15, 25; Pros. Exs. 2, 5). At about 10 p.m. on 
14 February accused registered in his own name at the Crawford Hotel 
and was assigned a room which he and Miss Bell occupied overnight (R. 9, 
10, .20, 29; Pros. Exs. 3, 6). The following day, 15 February 1945, the · 
couple went to East;l.and, Texas. Accused started for Eastland about 9 or 
10 a.m. on the 15th and did not return to his statton until 6:15 a.m., 
16 February 1945 ·(R. 9, 10, 29; Pros. Ex. 6). Accused did not have per-. 
mission to 9e absent from duty on either 15 or 16 February (R. 26, 27). 

. Major Pat R. Warren, Air Corps, Provost Marshal of 1iiidland 
Army Air Field, testified that on 16 February 1945 he ordered his as
sistant,.First Lieutenant Joseph P. Franecki, Air Corps, Assistant 
Provost 1:S.rshal at Ivlidland, to place accused in arrest in quarters. 
The witness stated that he had 11 the power by the Conunanding Officer to 
place them in quarters but don't have the p01Yer to release them. 11 He 
was unable to say, however, whether the commanding officer knew at the 
time of his action in placing accused in arrest, although he did confirm 
it later (R. 32, 33). Lieutenant Franecki testified that by direction 
of Major Warren he ordered accused into arrest in quarters on 16.February 
1945. On 17 February Lieutenant Franecki repeated these orders to accused 
in the presence of the officer of the day (R. 32, 33, 34). Shortly there
after accused was seen at the Officers' Club (R. 35) •. 

4. Accused, after being advised of his rights, testified in his 

own behalf. He stated that he was married in Topeka, Kansas. A child 

was born of this marriage before accused left for overseas. After com~ 

,pleting 31 missions as a bombardier for which he was awarded the 
· Distinguished Flying Cross and the Air Medal he returned to the United 
States about 17 November 1944. He was hospitalized for a short time at 
Mitchel Field and was thereafter assigned to Midland.• Accused started 
to drink after he entered the Army and drank heavily when overseas, 
particularly after some of his comrades failed to return from a mission. 
His wife refused to live with him on his return from overseas because of 
his drinking and threatened to institute·divorce proceedin~s. She is 
aware of his present difficulties but is willing to be reconciled to ac
cused if he will stop drinking. He knew M~ss Bell about a month and a 
half before the night when he went to the Crawford Hotel with her.· He 
admitted that the conduct for which he was on trial was unbecoming an 
officer of the United States Army (R. 38-40). · 

Technical Sergeant William Forrester, Squadron C, 2528th Base 
Unit, Mj.dland Army Air Field, ruidland, Texas, testified that he has known· 
accused· "since he was an infant" and that he was "like a big brother" to 
accused. Accused never drank until he entered the Army•. He was an 
"honest" (sic) student,in school and a good church member. Witness would 
"stake my life on his reputation." 
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5. a. ~he Specification of Charge land Charge I: 

This.Specification alleged that accused was absent without 
.. leave from 15 February 1945 to 16 February 1945. Accused I s plea of 
'~guilty, hi,s admitted absence from his station during the 15th, and the 
fact that his absence was unauthorized are ample to sustain the findings 

of guilty of this Specification and the Charge. 


b. §pacification 2 of Charge III, 

, ?his Specification alleges that accused wrongfully occupied 

a room in the Crawford Hotel with a woman no~ his.wife. The uncontra

dicted evidence shows that accused registered at the Crawford Hotel 

about 10 .p.m. on 14 February 1945; that he was assigned a room there; 

that he and Miss Bell, who was not his wife, occupied this room over

night. Such conduct constituted a violation of Article of War 96. The 

record is legally sufficient to support the finding of guilty of this 

Specification. · 


c. Specifications J, 4, 5 and 6 of Charge III: 

These Specifications allege that accused,_ having been restricted 
to the limits of his post, did break this restriction on ..31 January 1945, 
l February 1945, 3 February 1945, and 5 February 1945, respectively.· Tbe 
evidence shows that accused's commanding officer, acting under Article of 
War 104, restricted accused .to the limits of his post effective the day ac
cused received notice of the imposition of the punishment. Accused acknowl
edged receipt of this notice on 31 January.1945. The evidence further shows 
that accus~d on the dates alleged left the post and visited a nearby town 
tor the purpose of calling on Miss Bell. As to Specifications 4, 5 and 6 
involving breach of restriction on 1, 3 and 5 February 1945, respectively, 
the record is legally sufficient to support the findings of guilty. There 
is no evidence as-to the exact time when accused received the communication 
imposing a restriction on him,.which by its terms was not effective until 
such receipt. Lacking such evidence we must assume that it was received 
sometime during the day it was acknowledged, viz,.31 January 1945. The 
evidence shows that accused attended a theater in a nearby community at 
7 p.m. on 31 January but it does not reveal.whether this was before or 

.. 	 after the receipt of notice of restriction by accused. It is possible 
that accused acknowledged the receipt of this notice before he left the 
post for the theater. It is equally possible that he did it after he 
ret1,1rned that evening, if he did return. It was incumbent on the prosecu
tion to prove the commission of the offense alleged beyond a reasonable 
doubt and if the record fails in ~ny particular in this respect we have 
not the power, much less the duty, to choose whatever speculation is most 
tavorable to the prosecution· and, on that basis, sustain a finding of guilty. 
Accordingly, the record is legally insufficient to support the finding of 
guilty of Specification 3. · . · · · . 

4 
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d. Specification 7 of Charge Ills. 

The Specification alleges that accused was restricted to his 
· quarters and broke this restriction on.17 February 1945 by visiting the 
0.t'.t'icers' Club. The evidence shows that Major Warren, P.rovost Mars.hal 
at Midland Army Air Field, acting through his assistant, !iieutenant 
Franecki, placed or purported to place accused in arrest of quarters 
on 16 February 1945 and that accused on 17 February 1945 visited the 
Officers' Club. Breach or restriction has been held to be a lesser • · 

. included o.t'.t'ense of breach of arrest inasmuch as restriction is one of 
the elements involved in arrest (CM 271594, Pritchard, 4 Bull. JAG 11). 
Since breach of restriction is lesser included of breach ot arrest it 
is quite obvious that breach of arrest cannot be a lesser included of
fense of breach of restriction. Accordingly, it the evidence establisbhd 
that .accused I s offense was that or breach o.t' arrest, he cou1d not be 
found guilty thereof under this Specification. 

However, it is apparent from the evidence that accused's ar
rest was not legal. He was· not arrested by the commanding o.t'.t'icer 
acting through Major Warren but was arrested by Major Warren who pur
ported to act upon the basis ot a general delegation of authority so · 
to do .from the· commanding officer. The authority of a commanding officer 
to arrest cannot be delegated. Since the dele~tion of authority wa~ 
illegal and o.t' no effect, the arrest was likewise illegal. Proof ot 
breach of illegal arrest will not sustain a conviction of breach ot 
arrest (CM 269690; Williams; LCM, 1928, par. 1.391). · 

. . 
We are thus brought,to the .final question of whether the acts 

of rl8.jor Warren, though not an arrest, constituted a valid administra
tive restriction of accused. The answer is in themgative. The Judge 
Advocate General's Office has recognized that, although arrest or con
finement may not be ne9essary, it may be desirable,-as an administrative 
measure or precaution, that an accused be required to remain within a 
specified area in-order to have him available during an investigation 
o.t' charges against him or to preven,t a prompt recurrence or the conduct 
for which be is under charges (SPJGJ 1943/18606, 5 Oct 1943). Under . 
such circumstances this office has expressed the o~inion that a commanding 
officer may administrativel)r restrict an accused to a specified area or a 
military command, stating f'urther however that an "ofricer restricted 
continuously t~ his quarters or a soldier similarly restricted to his 
barracks is in fact under arrest, and the-designation ot the restraint 
as restriction wou1d have no effect" (SPJGJ 1943/18606, 5 Oct 1943; 
SPJGJ 1942/5170, 5 Nov 1942). The foregoing proposition that restriction 
of' an officer to his quarters is in !act an arrest receives support from . 
Article of' War 69 wherein·it is prodded that "~ person placed in arrest 
under the provisions of' this article shall thereby be restricted to his 
barracks, quarters, or tent, unless s~ch limits shall be enlarged by 

5 



(lhO) 

proper authority.• Accordingly, it may well be that, considering the 

limits designated, Major Warren's conduct in arresting accused and re

stricting him to his quarters ·could not legally be interpreted to 

constitute a restriction or accused as distinguished f'rom an arrest. 

However, we do not rest our opinion upon that but rather upon the fol
lowing grounds. · , 


The Qpinion of.this office set forth in the preceding para
graph hereof stating that authority to impose administrative restriction 
reposes in commanding officers has been affirmed in recent·opinions ot 
the Boards of Review (cM·2634so, Griffith; CM 261432, Corcoran; NA.TO 701, 
Nelsog). Our research has revealed no opinion holding that any lesser 
authority than a commanding officer possesses such authority. On the 
contrary, in CM 259778, An,u, the facts revealed that the accused, a 
commissioned officer, was informed by the executive officer ot his 
organization that the commanding officer had ordered accused to be 
administratively restricted and accused was handed a written order ot 
the comanding officer so stating. The Board of Review, in holding the 
administrative restriction to have been validly imposed by accused's 
commanding officer, remarked however that it did not appear that au
thority so to restrict accused resided in the executive officer. 
Furthermore, as is shown by the authorities cited above, administrative 
restriction, although a lesser restraint than arrest or confinement, is 
similar to them in its design to limit geographically the activities of 
an accused. It is a power that should be reserved to no lesser authority 
than that possessing the power to arrest. Accordingly, it is our opinion 
that the power administratively to restrict an officer resides only in a 
cotOlllB.nding officer as a i'unction of his command power. Inasmuch as Major 
Warren was not accused's co111111anding officer he had no authority to impose 
administrative restriction upon accused and his acts cannot be so construed. 
For the foregoing reasons the finding of guilty of this Specification can
not be sustained. 

6. There is contained in the record of trial a request for clemency 
by accused in the .form of a letter to the reviewing authoritf, Accused . 
there states that up to the time he left for duty overseas he had two · 
years of honorable service. On his return to this country domestic 
trouble led'to heavier drinking and this, plus the fact that his training 
stressed technical proficiency rather than discipline is responsible for 
his present predicament. The letter closed with the statement that ac• 
cused "would appreciate any punishment accorded me other than the· disgrace 
of dismissal" and promised that "if leniency is shown me in this respect 
and I am allowed to continue to serve rif1 country, I will endeavor to do so 
with honor." Inclosed with this letter was a statement of accused's combat· 
record which showed that he participated in 31 actual combat operational 
missions and was credited with four more, that he was awarded the Air Medal 
with three Oak Leaf Clusters and the Distinguished Flying Cross; and that 
.be performed his duty in an excellent manner. 

7. The records of the War Department show that accused is 25 

years of age. He is described therein as single but the record of trial 
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shows that he is married and the rather ot a child. He worked as a 
draftsman for two years and attended the Georgia School of Technoloa 
for l½ years until he enlisted as an aviation cadet on )· February 1942. 
On 5 September 1942 he was commissioned a second lieutenant, Air Corps ' 
Reserve and on 3 J~ 1944 was promoted to first lieutenant,A.rmy of the 
Uni~d States. On 4 May 1944 accused was reprimanded under Article of 
War 104 tor breach of restriction from 21.00 hours, 11 April 1944 to 
0815.hours, 12 Ap'ril 1944. There·is included in the record of trial, 
although not in accused's 201 file, a communication dated 29 January 1945 
imposing disciplinary punishment under Article of War 104 on accused for·· 
failure to repair on six different occasions between 5 January and 
13 January 1945 at the fixed time to the properly appointed place for 
duty as a student. For these delinquencies accused was reprimanded and 
restricted to the post for one week. He was awarded the Air Medal with 
three Oak Leaf Clusters and the Distinguished Flying Cross for participation 
as ,a bombardier in combat operations against Germany and German occupied 
territory. · 

· 8.. The court was legally constituted and had juri~diction of the 
accused and the subject matter. Except as noted ~bove, no errors 
injuriously affecting the substantial rights or the accused were com
mitted during the trial. In the opinion of the Board or Review the 
record of trial is legally insufficient to s~pport the findings of guilty 
of Specifications 3 and 7 of Charge III but legally sufficient to support 
all other findings of guilty and the sentence and to warrant confirmation_ 
of the sentence. The sentence imposed is authorized upon conviction ot a 
violation of either Article of War 61 or Article or War 96. 

~...,.~· __, Judge Advocate ................,._=-·--................oa.,;,.;a.,...... 
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SPJGH-CM 279241 1st Ind 
Ju ~, 1 ' .

;1 X J.J'iJ
Hq ASF, JAGO, Washington 25, D. er. 

TO: The Secretary or War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of First Lieu
tenant Lester D. Biot (0-729703), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty or absenting himself without leave for a period of one day in 
violation of Article of War 61 (Spec. of Charge I); wrongfully occupy
ing a hotel room with a woman not his wife (Spec. 2 of Charge III) and 
breach nf restriction on five separate occasions (Specs. J-7 of Charge 
III), in violation or Article of War 96. He was .sentenced to dismissal 
and total forfeitures. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article or War 48. 

~. A summary. of the evidence may be found in the accompanying · 
opinion or the Board of Review. The Board is of the opinion that the 
record of trial is legally insufficient to support the findings of guilty 
of Specifications J and 7 of Charge III {alleging breach of restriction); 
legally silfficient to support all other findings of guilty; and legally 
sufficient to support the sentence and to warrant confirmation of the 
sentence. I concur in that opinion. On 29 January 1945, accused's 
commanding officer, acting under Article or War 104, restric~d accused 
,to the limits of the Midland Army Air Field, Midland, Texas, for one 
week, effective 31 January 1945. On 1, J and 5 February accused broke 
this restriction and visited Odessa, Texas, for the purpose of meeting 
a yo\U\,g woman. On-one of these occasions - J February - he escorted her 
to the Officers' Club in Pyote, Texas. On 14 February accused, who is 
married, registered in his own name at the Crawford Hotel, Midland, Tex.as, 
and he and this same young woman, who is not his wife, occupied a room· 
there overnlght. The next day, 15 February, the couple took a trip to 
Eastland, Texas. Accused returned to his station at 6:15 a.m. on 
16 February. He did not have permission to be absent therefrom on either 
15 or 16 February. 

I recommend that the sentence be confirmed b~t that the execution 
of the dismissal be suspended during good behavior, that the total for
feitures be reduced to a forfeiture of pay of $50 per month for six 
montha, and that the sentence as thus modified be carried into execution. 

4. Consideration bas been given to a letter from accused requesting 
clemency in which there is inclosed a statement of accused's combat record 

' I 
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showing that he participated· in 31 combat operational missions and 

was credited with four more; that he was awarded the Air Medal with 

three Oak Leaf Clusters and the Distinguished Flying Cross; and that 

he performed his duty in an excellent manner. 


5. · Iriclosed is a form of action designed to carry into execu
tion the foregoing recommendation, should it meet with your approval. 

~ C!... -~-- q 

2·1ncls J4YRON C. CRAMER 
l. Record of trial Major General 
2. Form or action The Judge Advocate General 

--·,-- ·:· ·1 .. .·- ---·-. ·----- -·-·- -··-- - --
( F~:~&pproved 1n part. Sentence confirmed but ~~~\~U8J)ended, 

total forfeitures reduced to forfeiture o.f' $50. pq per mont1 tor
I six months. GC!iD 264, 3 .1uzy 1945). ' 
I • "!;v 

• ' • - • - _· • 1 

'· 
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WAR DEPARTMENT 
Ar'nr.{ Service Forces 


In the Office of The Judge .Advocate General 

Washington, D.C. 


SPJGK - CM 279252 
, t, 7 MAY 1~5 

UNITED STATES ) .AI&f'! AIR FORCES 
) 'WESTERN TECHNICAL TRAINING COMMA.ND 

v. ) 
) Trial by G.C.M., convened a.t 

Second Lieutenant JAMES A. ) Shepps.rd Field, Texas, 4 and 
m:A.COCK (0-580809), Air ) 9 April 1945. Dismissal and 
Corps. ) total forfeitures. 

--~--------------------------OPINION of the BOA..lID OF REVIEW 
LYON, HEPBURN and MOYSE, Judge Advocates. 

~ 

----------·----------------
1. The Board of Review has examined the record of trial in the case 

of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. Accuse~ was tried upon the following Charge and Specifications a 

CHARGE•' Violation of the 96th Article of Wa.r. 

Specification l I In that Second Lieutenant James A. Hes.cock,· 
Air Corps, 78th Army Air Forces Ba.~e Unit (Army Airways 
Communication System Overseas Screening, Processing and 
Replacement: Center) did, at Sheppard Field, Texas, on or 
about 6 _March 1945, with intent to defraud, wrongfully and 
unlawfully ma.ke and utter to the First National Bank o.f 
Wichita Falls, Texas, a National Banking Corporation, a. 
certain check, in words and figures as follows, to-wita 

• # 

"Harlingen, Texas, Mar· 6 1945. No. 
THE FIRST NATIONAL BAlil{ ...,,.88""';....,,2"""0-:::"3'="9__ 

of Harlingen, Texas 11-SA 

.Pay to Cash------------------------------ OR ORDER ~5~ 

Fifty & no/100 --------------------------------- DOLLARS 

For---7"'"8_AAF B_U _ /s/ J • .\. HEACOCK 
0-580809 11 

and by means thereof, did fraudulently obtain from the said 
First National Bank of iVichita Falls, Texas,. a National 
Banking Corporation, ~50.00 in good and le:wf'ul money of the 
United States of .America, he, the said Second Lieutenant 
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James A•. Heacock, Air Corps, then well knowing that he did 
not have and not intending that he should have sufficient 
funds in the First National Bank of Harlingen, .Texas, for 
the paymont of said check. 

Specifications 2.and 3 are identical with Specification 1 except 
as.to date, amount, and the person or institution defrauded. 
These differences were as follows a 

Specification Date Amount Person defrauded · 

2 14 Ma.roh 1946 t5o First National Bank of 
Wichita Falls, Texas 

3 13 Ma.roh 1945 $100 Sergeant H.B. Leer. 

He pleaded guilty to and was found guilty of the Charge and its Specifications • 
. No evidence was introduced of any previous conviction. He was s entenoed to be 
dismissed the service a.nd to forfeit all pay and allowances due or to .become 
due. The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

3. Relying upon the accused's plea of guilty the prosecution introduced 

no evidence (R•. 8 ). 


4. The accused was advised by the court that he had the option to be 

sworn and testify on his own behalf, to make an unsworn statement, or to 

remain silent. He elected to be sworn and he testified in substance as 

follow'BI 


He has been in the Army about four years and one month, having 
been oommissioood an officer on 23 July 1943. He is 25-10/12 years of age 
and married. He is a graduate of the -University of Michigan with a degree 
of Bachelor of Science in Metallurgical Engineering (R. 9). His only previous 
difficulty in the Army involved an absence without leave for a day and a 
half due to a misunderstanding, i'or whioh he was punished under Article of 
War 104. He received several commendations and his character ratings have 
been "excellent" (R. 10). There were introduced in evidence three letters 
from prominent persons 11ving in the aoous ed' s home town of Binningham, 
Michigan (the Ma.tor, Superintendent of Schools, and a 1/dnister of the 
Gospel), who had known the aooused for ina.n;y yea.rs and vouched for his good 
character and reputation (R. 11-13). Accused was unable to explain his 
conduct in issuing the checks made the basis of the charge. In this con
nection he stateda "I guess I got a pretty bad attitude at that time and 
went to piece·s. n He repaid the oheoks on 6 April 1945 (R. 10,15). He 
ha.a had a checking account with the bank upon which the oheoks were drawn 
for about one and one-hall' yea.rs. · 

5. The accused's plea of guilty and his implied admission of the 
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oommieaion of the offenses charged while teetifying under oath on hie own 
behalf amply and legally eupport the tiDdings of guilty ot the Charge and 
ita Speoitioations. · 

6. War Department records show the acouaed to be 25-10/12 years ot 
age. The record ot tri&.l showa him to be married. He graduated from high 
school and the University of Michigan. He was employed. as a machinist 
for a.bout three yeara. when, on 6 Ma.rob 1941, he enlisted in the service· 
and eerved as an enlbted man, reaching the grade of Staff Sergeant, until 
24 July 1~43, when he was commissioned. second lieutenant, Air Corps, AUS. 

7. The oourt wae legally constituted and had jurisdiction over the 
acou.sed and of ~e offenses. No e~rors injuriously af'feoting the substan
tial rights of the aooused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings and the sentence and to warrant com'irmation of the sentence. 
Dismissal is authorized upon conviction of a violation of Article of War 96. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGK • CK 279252 lat Ind. 

~ ASF, JAGO, i'V'ashington 26, D. C. 

1. Pursuant to Executive Order No. 9656 dated 26 May 1945 
there are transmitted herewith tor your action the record of trial and 
the opinion of the Board ot Review in the cue of Second Lieutenant James 
A. Heacock (0-680809}, .Ur Corps. · · • 

2. Upon trial by general court-martial thia officer pleaded guilty 
to 8.lld was found guilty of fraudulently isauing three checks totaling 
$200 drawn on a checling a.ccount in which he did not ha.ve ·autficient tunda 
for their payment (three specifications} in violation of Article of War 
96. He wu 1entenced to be dismissed the service and to forfeit all pay 

and allowances due or to .become due. The reviewing authority approved 

the sentence and forwarded the record ot trial tor action under ·Article 

of War ,a. · 

3. A aummaey of' . the evidence may be found in the aocompi.ny111g opinion 
ot the Board ot Review. I concur in the opinion or the Board of Review that 
the record of trial is legally sufficient to support the fiilding1 and the 
1entence and to warrant oontinnation thereof. 

During a period ot one week the accused officer obtained. $200 
b,- mea.na of three of his checks which were dishonored when presented. for 
payment to the bank upon which they were drawn, f'or·insutficient fund.a. 
He redeemed the checks within 30 days_ after their 111uance.· He pleaded 
guilty to the Charge aDd the three specifications and could give no ex• 
pla.nation of his conduct. The Stat£ Judge Advocate in hie revi• atatea 
tha.t lime the trial of the e.oou,ed the isauance by the accuaed of three 
adclitiom.l dishonored checks totaling $225.00 ha.ve been brought to hia 
attention. Aocuaed'a conduct warrant, diamisaa.l. I recommend tha.t the 
sentence be coni'irmecl but tba.t the forfeiture, be remitted~ tM 1entenoe 

. as thus modified be oarried into. exeoution. 

4. Inclosed is a form of action designed to oarey into execution the 

toregouig reoownendation, 1hould it mee1; with your approval. 


~~~-Q,_~ ·-
2 lncls 

1, · Record of trial liljor General 
2. Form.of aotioa The Judge Aclvoca.te General 

( Sen~~e confirmed bu: forfeitures remitted. o.c.K.o. 238, 19 June 194S). 

http:Aclvoca.te
http:b,-mea.na
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
' Washington,.D. C. 

SPJGH-CII 279267 

3 MAY ,945 
. u·N IT E D S TA TE S 	 ) ARMY AIR FORCES 

) WF.STERN TECHNICAL TRAINING COMMA.ND 
v. 

Trial by G.C.M., convened at 
Private ORVILLE McKINNEY Lowry Field, Denver, Colorado, 
(6996.362) , Army Air Forces 8, 14 and .30 March 1945. Disl
Unassigned, attached ) honorable discharge and confine
Squadron K; 3705th A:rmy ) ment for life. Penitentiary.
Air Forces Base Unit. ) 

REVIEW, bf the BOAIID OF REVIEW 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board or Review bas examined the record or trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charges and Specifi 
cations, viz: 

CHARGE I: Violation of the 92d Article of War 

Specification: In that Private Orville McKitiney, Army Air 
Forces Unassigned, Attached Squadron Kt .,3705th Army 
Air Forces Base Unit (Technical School), did, at 
Denver, Colorado, on or about 8 February 1945, forcibly 
and feloniously, against her will, have carnal knowledge 
or Gladys Romanes. 

CHARGE Ila. Violation of the 93d Article or War . 

Specification: In that Private Orville McKinney,***, 
/ 

did, at Denver, Colorado,· on or about 8 February 1945, 
by force commit the crime of sodomy,·by feloniously 
and against the order of nature having carnal connection 
with Gladys Roma.nee per,os and per anus. 

Accused pleaded not guilty to and was. found guilty of all Charges and 
Specifications. No evidence of previous convictions was introduced. 
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He 'Was sentenced to dishonorable discharge, total forfeitures and 
confinement ·for life, The reviewing authority approved the sentence, 
designated the United St~tes Penitentiary, Leavenworth, Kansas; as 
the place of confinement and forwarded the record of .trial for action 
under Article. of War 50½-. · . · 

J. The prosecution introduced the following evidence to prove 
commission of the offenses alleged in the· Charges and Specifications. 
Around 5:30 p.m. on 8 February 1945, following an afternoon of .shopping, 
Mrs. Katherine Voigt and Mrs. Gladys Romanes, the prosecutrix, visited 
the cocktail lounge of the Hotel Albany in Denver, Colorado, where they 
were soon joined by Mr. Voigt. Mrs. Romanes was divorced and was living 
temporarily with the Voigts. Eventually accused and a civilian with ~hom 
he was drinking became engaged in conversation with the Voigt party (R. 12, 
13,, 24, 26). After drinking and conversing for awhile· the Voigts and · 
Mrs. Romanes found their cigarettes were exhausted and decided to return 
to the Voigt home. Accused then stated he could replenish the supply of 
cigarettes. Thereafter he and the civilian were invited to accompany the 
Voigts and Mrs. Romanes to their home for a drink. ~round 9 p.m., soon 
after they arrived at the Voigt home, accused and Mrs. Romanes who were 
both sober left in her automobile to obtain cigarettes. En route they 
stopped at the Yucca night club where they consumed a drink or two and 
danced for awhile (R. 13, 19, 27, 29). Thereafter, about 10 p.m., tne;y 
drove to accused's barracks apparently at Lowry Field where he procured 

1 	 some cigarettes and then returned to the city, accused driving the auto-. 
mobile because of Mrs. Romanes' unfamiliarity with the city and its 
environs. l,hen they reached the· city they stopped at a drinking estab
lishment where Mrs. Romanes consumed two drinks and accused had one. · 
During the entire evening up to this'point, accused had conducted him
self in a gentlemanly manner (R. 14, 15, 28). He was not intoxicated and 
during the entire evening Mrs~ Romanes had consumed not more than e;Lx 
drinks (R. 20, 21) ~ 

After leaving the last establishment sometime around midnight 
accused drove the automobile to a sparsely settled section of ·the city 
where he stopped-it. He then, to use Mrs. Romanes' language, promptly 
"exposed himself and •anted me to take him by mouth." When Mrs. Romanes, 
vehemently refused so to do, accused immediately commenced to beat her 
about the face with. his clenched fists, and then moving to a position. 
in :f'ront of her he began to strangle her and forced her head under his 
opened overcoat and compelled her to receive his penis into her mouth 
(R. 15-17, 22). Thereafter, still clutching her throat and striking 
her, he forced her to kneel in the automobile and then he inserted his 
penis inside her rectum (R. 15, 16). Although Mrs. Romanes was only 
~ feet l inch in height, weighed but 105 pounds.and was not in a strong 

····,physical 	condition because of two serious operations_ she had undergone 
within the previous eleven mo~t~s, she fought to resist accused and did 
manage to strike him o:O.e, glancing blow across the. face (R. 15, 17). 
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After completing the acts described above accused ordered 
Mrs. Romanes to crawl into the rear seat 9f the automobile, threatening 
to kill her if she -failed to comply. There he bad intercourse with her 
in the normal manner following which he compelled her to knee~ and again 
inserted his penis into her rectum. After the ~onclusion of these acts 
which took place over.approximately an hour and a half, accused told · . \ 

Mrs. Romanes to bring her young daughter to see him the following evening 
· and then drove the automobile to another section of -the city where.he 
left Mrs. Romanes who then drove on to the Voigt home {R. 16). 

She arrived at the Voigt home about 2 a.m., 9 February 1945. 
~he was crying and complained to Mrs. Voigt that accused was a beast . 
and· had beaten her terribly·. When she arose later that morning she was, 
extremely weak and was bleeding rectally. Her face and neck were swollen . 
and bruised, one eye was blackened and her nose was injured (R. 18, 19, 28). 

Mrs. Romanes was eJU1mined by VJB.jor John H. Pribble, Medical 
.Corps, at the Station Hospital, Lowry Field, on 10 February 1945. She 

was found to have bruises about the eyes an~ jaws and a bruise on her 

upper right arm. Her,ribs and abdomen were sore and painful and her 


,rectum was ·badly torn. The rectal tear was about one and a half inch 
long and at·least equally deep. The tear extended through the internal 
and external rectal muscles which serve as valves to prevent the bowel 
content from flowing uncontrolled from the body. Fecal matter was present 
on her underclothing. It was Major Pribble's prognosis that if surgery 
could repair these torn muscles so that they might function normally with
out weakness and if no infection reaulted, she would have a fair chanpe of 
recovery. If the.rectal ~uscles were weak after such surgery, she would. 
be tlincapacitated for life. 11 Presumably he meant she would have no control 
over her bowel movement (R. 35-38; Pros. Exs. B, C, D, E). X-rays of. 

· Mrs. Romanes were also taken on 10 February 1945 and revealed that two 

of her ribs· and her nose were fractured (R. 19, '41, 42). 


On 12 February 1945, after accused had been fully.advised by. 
the investigating officer of his rights to remain silent, he_related }4s 
meeting with Mrs. Romanes and the Voigts, the drive to the Voigt home 
and then·the trip to and from bis.barracks with Mrs. Romanes during 
which they stopped·at several bars for drinks.He rememered nothing after 
the visits to the bars on the return trip from his barr~cks (R. Jl, 32, 
34). . · . 

4•. After accused had been fully advised of bis rights as a wit~ 
ness,· be elected to make·an unsworn statement to the court. He informed 
the court of the meeting with Mrs. Romanes and the Joigts at the_ bar of 
the Albany Hotel, of his invitation and visit to the Voigt home, of the. 
drive with Mrs. Romanes to his barracks for cigarettes and of stops made 
during it_,-to purchase s~veral drinks and to deliver a couple to whom they 
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had offered transportation. He remembered nothing after leaving· a 

bar at which they stopped while en route from his barracks to·the 

Voigt home (R. 43). ' · · 


. . . . . 

5. At the inception of the trial defense counsel advised the 

court that he had reason to suspect the sanity of acc·used inasmuch as 

accused's uncle was confin~d in an insane asyl'UJD. when twelve years of 

age where he died ~bout eighteen years later•.Further accused's brother 

~ad spent two years in a similar asylum from which he was released ap

proximately four years ago (R. 5). As a result, accused was transferred 

to the Regional Hospital, Buckley Field, Denver, Colorado, for observati9n 

by the medical authorities. He was there examined by Captain Leo Rangell, 

Chief of Psychiatric Services of that hospital, for a period of four or 

five days commencing l4 March 1945. Captain.Rangell"testified that in 

his opinion accused was sane and knew the difference between right and 

wrong on s·February 1945 when he committed the offenses with which he 

was charged, and that he ~as sane when examined and able intelligently 

to ·cooperat~ in his own defense.(R. 6-8; Pros. Exs. Fl-F4). 


6•. Extensive comment on this case is unnecessary. The evi~ence 

clearly.establishes commission by accused of the alleged offenses. The 

unimpeached testimbny of Mrs. Romanes and her pitiful physical condition 

after accused concluded his attacks conclusively demonstrates that she 

did not consent to his vieious, perverted assaults, but that he accom

plished his fearful designs only after subjecting her to a terrible beat

ing and after threatening h~r very life. The essential elements of rape 

were.' established by proof cf accused I s introduction of his organ into 

the private parts of Mrs. Ro~nes without her consent. The acts of sodomy 

were established by the proof o~ accused's sexual connection with her 

mouth and rectum. Sodomy consists of sexual connection, by rectum or 

mouth, by a man with a hwnan being or brute animal (LCM, 1928, par. 149,k). 


There is no evidence of insanity on the part of accused. Indeed, 
his sanity was established by competent, unrefuted medical testimony. The· 
eyidence fully sustains all findings of guilty. ·. 

7. Accused is 29 years of.age. He enlisted in the military service 
on 13 October 1939 for three years and has served continuously since then. 
While serving overseas with the VIII Bomber Command, he.was tried by general 
court-martial on Z:, July 1943 and was convicted of assault with intent to 

·commit rape and 	was sentenced to dishonorable discharge, total forfeitures 
and confinement tor five years. On 16 June 1944, the unexecuted portion of 
the sentence was suspended and the accused returned to duty. 

's. The court was legally.constituted and had jurisdiction of the 
· person and the offenses. . No errors injuriously affecting the substantial 
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rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty and the sentence. Death or imprisonment 
for life, as a court-martial may direct, is mandatory upon conviction 
of a violation of the 92d Article of War for the offense of rape. Con
finement in a penitentiary is authorized by Article of War 42 for the 
offense of rape, recognized as an offense of a civil nature and so 
punishable by penitentiary confinement under Section 22-2801, District 
of Columbia Code. 

?,.?.~,,/'~,,. , Judge Advocate ·- ,, 
tf:,ir&:YrsU£~ Judge Advocat~ 

,.,., 
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UR DEPARTMENT 
A.rrq Services Forces · 

In the Oi'tice ot The Judge Advecate General 
Washington, n.c. 

SPJOV 
CM 279316 

UNITED·STATES 	 } 
) .,.. 	 } 
} 

First Lieutena.nt CHlRLES M. } 
HAµ,· (0-1947250}, Tre.nsporta ) 
t~on Corps. } 

NEW 	 ORI&NS PORT OF 
EMBA.RKATION 

Trial by G.C.M., convened 
at Camp Plauche, New Orleans,. 
Louisiana, 4 and 12 .A.pril 
1945. Dismissal. 

·OPINION ot the BOl.RD OF BEVIEW 
SEMAN, l!lICELI and BFARDSIEY, Judge Advocates 

1. 'lbe Board of Review has examined the record of trial in the 
case of the officer named above and_ submits this, its opinion, to The. 
Judge Advocate General. 

) 

. 2. The accused was . tried upon the following Charges and 
Specifications: · 

· · Charge: Violation ot the 61st Article of Wa_r. 

S-peeilication: ·In that First Lieutenant Char;I.es 1l. Hall, 
· Compan, D, Third Battalion, First Regiment, .lnny Service 

Forces Training Center, Camp Plauche, Louisiana, did • 
· without proper leave, absent himself from his organization 
at Camp Plauche; Louisiana !ran about ·g March 194.5 to 
about 16 March 1945. 

Additional Charge I: Violation ot th_e 61st Article ot War. 

Specification: In that First Lieutenant Charles M. Hall, 
Canpaey D,. Third Battalion,. First Regiment, A:rrq Service 
Forces Training Center, Camp Plauche, New Orleans, 
Louisiana, did without proper leave,. abse~t himself from. 
his organizati'on and station at Camp Plauche, New Orleans, 
Lou.isiana, from about 26 March 1945, to about 29 lrarch . 

·1945. 

Additional Charge II: Violation 	of the 6')th Article. of War. 
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\ 
Specification: In that First Lieutenant Charles Y.- Hall, 

Canpe.Dy' D, Third Battalion,' First Regiment, Al"ley' Service 
Forces Training.Center, C8mp Plauche, New Orleans., 
Louisiana., having been. d~ placed in arrest at- Camp 
Plauche., New Orleans., Louisiana, on or about:17 March 
1945, did, &t Camp P.l.aucha,_New Orleans, Louisiana, ·on_· 
or abou.t· 26 March 1.945, break his. said arrest before he 
was set at liberty by proper authority. 

He pleaded·guilty to, and was found guil-cy of all Charges and 

Specifications. Ho evidence o:r previous convictions was introduced. 

He was sentenced to be dismissed the service. The reviewing authorit, 

approved the sentence and forwarded the record for action unde~ Artiple 

ot War 48. 


• 

On 7 March 1945 the- accused, Lieutenant c. X. Hall, on duty at 

Camp-Plauche, Louisiana, left camp ldthpermission,of his.Canma.nding. 

0:Uicer (R. 15, Pros. Em. 2). He was due pack for reveille on llarch 


1945 (Pros. Exh. 2). · Lieutenant Hall went to tom. (Ne,r Orleans, 81 
Louisiana) and did not remm to camp until Jareb 16, 1945 (sev~ days). 
lib.en he returned, he surrendered to the Compaey:Du.ty Oi'.ticer (R. lS-16). 

·An extract QOP,Y' ·of the Morning Repo~t was ottered in evidence (Pros. . · 
Exh. 1) ,mi.ch shOll'S the accused absent lrl.thou.t leave for that 'period. 
Upon accused's return he was taken to-the Provost Jfarsh&l,·Ma.jor F. H. 
Claridge, who, on 17· March 1945 placed him. in.arrest 1p 4uarters (R. 
~), specifically ,designating the particular .barracks, with the right. 
to go to the Mess Hall and re-tnrn. For arr:, other deviation, the accused 
needed to get permission (R. 6). ~ March 25 Lieutenant Hall Wormed 
Lieutenant Hazelhul'st, who -served a copy ot ·the charges on the accused, 
that he was getting tired of sitting in his little room (R. 12). He 
was informed by Lieutenant Hazelhurst that the latter saw no reason why 
he should not be tried that waek. 

On 26 _Yarch 1945 the accused broke 'his restriction and a&ain went .. 
absent without leave. He left his barracks and Camp Plauche (Pros. Exh. 
J) and remained.away until -Mirch 29, 1945 1'hen he returned voluntarily 
and was placed in confinement (R. 7, Pros. Exh. 3). During his absence 
the acc:used's quarters were checked repeat.a~ by Major Claridge (R. 
6-7), First Lieutenant Gernsbacher (R. 19) and. Lieutenant McCain, but the 
·accused was never found in his quarters _until March 29, 1945. 

• 2: 
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' As part of the prosecution's case, there was offered in erl.dence 
(Pros. Exh. 2) a statement made by the accused, that 'When he went to town 
he "went on a binge.• He started drinking and kept on drinking, and . 
couldn't stop. He felt as if he suffered a ne:rTous breakdown. 

The accused did not take the stan~ electing to remain silent; nor 

was there &Ill evidence of'fered on his behalf (R. 22-23). · 


4. 'l'he accused pleaded guilty to all the Charges and Speci!ications. 
The Trial Judge Advocate neTertheless proceeded to prove both absences · 
without leave as well as the breach of aITest. Extract copies of the 
Morning Report (Exs. 1 and 3) were introduced in e"Tidence and made out atrlma facie case as to the. Charge and Additional Charges. In addition to 

evidence, there was also the evidence of Major Claridge and others 

who cou1dn't find the accused in his barracks at a time lllhen he should 

have been there, and to which he was restricted. 


· S. A.s to the breach of arrest (Additional Charge II} only cne 
question presents itself, and that is the question of whether the a?Test 
was proper. Major Claridge testified that he was the Director of 
Intelligence and Internal Security at Camp Plauche and that he personal:cy- · 
placed the accused in arrest in quarters. It is this arrest that was 
alleged to have been ~reached. When asked on cross-examination (R. 7} 
where he obtained the authority, he stated that he first obtained the 
authority from Colonel Hoagland before placing the accused in arrest. 
When asked "who is Colonel Hoagland• the witness said that Colonel 
Hoagland was the Executive Officer, Camp Plauche. 

The accused hi.m.,elf acknowledged, not only by his plea of guilty, 
but in bis statement (gm. 2) that he was placed in aITest. Although the 
burden is upon the prosecution of proving that an arrest is legal, there 
.is a presumption that an arrest is legal, unless the contrary is proved 

(cM 199307). With such a presumption, plus the fact that the accused 

pleaded guilty, and al.so admitted in a statement (Exh. 2) that he was 


· ~laced in aITest, the mere fact that Colonel Hoagland was described as 
ExecutiTe Officer• does not overcome such presumption, in our opinion. 

When Major Claridge was asked 9'Who is Colonel Hoagland?" it is per
·f'ectly natural that he would gin Colona! Hoagland's permanent assignment. 
'!his does not rule out the likelihood that Colonel Hoagland was Acting 
Commanding Officer or Camp Plauche far the time being, or that he had 
acted by the authority of the commanding officer of the camp in making the 
arrest. This would seem to follow from the fact that the Major did not 
place the accused under arrest, until he asked for the specific authority 
to do so ... In any event the evidence presented is not. inconsistent 
with the plea of guilty or with the presumption of a legal a?Test to 
affect either. · 
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6. War Department records 'show the accused is now 43 years of age. 

He enlisted in the Regular Army in February of l92)·and served until 1929. 

In 1930 he;again enlisted and served a three year period. These nine 

years nre served in the Ha,vaiian Department. He was inducted in November 

1942 as an enlisted man. He was camnissioned a second lieutenant in the 

Army' of the United States on March 15, 1944, entering on active duty' at 

once and pranot.ed·to first lieutenant on 15 September 1944. His character 

rating is excellent. 


7. ~e court was legally constibited. No errors injuriously affect, 
. ing the substantial. rights of accused 'Were committed during the trial. In 
the opinion or the Board of Review the record of trial is legally sufficient 
to.support the f'indings of.guilty and the sentence and to warrant confir-· ' 
mation of the sentence. Dismissal is authorized upon conviction of 
violation of' Article of' War 61 or 69. 

Judge Advocate . 
~ Judge Advocate, 

t1r~~udgO Advocate 
<·--..-----J· <J ' 
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SPJGV-cM 279316 1st Ind 

Hq ASF, JAGO, Washington, 25, n.GJ,UN 111945 
TO: The Secreta:cy of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Boe.rd of Review in the case of First Lieutenant. 
Charles M. Hall (0-1947250), Transportation Corps. · 

2. This officer was found guilj;y by general court-martial of ab
senting himself' without leave from his organization during two periods 
totalling ll days, in violation of .Article of War 61, and of breach of 
&?Test in violation of Article of War 69. He was sentenced to dismissal. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. A summary of the evidence will be found in the foregoing opin
ion of the Board of Review. I concur in the opinion of the Board of Re
vin that the record of trial is legally sufficient to support the find
ings am ~he sentence, and to warrant confirmation of the sentence. 

The accused pleaded guilty to all the Specifications and Charges. 
On 7 March 1945 he left Camp Plauche, Louisiana, with permission to be 
absent until reveille on the following morning. He did not return until 
16 March.· Tl.en he was placed in arrest in quarters, with permission to 
go to and from the mess hall. On 26 March, accused violated the tenns 
of his a?Test and again absented himself' without leave. He remained away 
until 29 March, en which day he returned voluntarily. · 

I reconmend that the sentence be confinned and ordered executed. 

4. Inclosed is a form of action designed to e&ITY into execution 
the foregoing recommendation, should it meet with your approval. 

MYRON C. CRAMER 

2 Incls 
Major General 
The Judge Advocate General 

1 Rec of trial 
2 Form or Action I 

( Sente~e confirmed. o.c.v:.o. 2.36, 19June 1945). 
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WAR DEPARTMENT 
Arra:!' Service Forces 

In the Office of The Judge Advocate General 
Washin&i,on, n.c. 

SPJGN--014 Z'/9336 . ,-... 

' UNITED STATES ) FOURTH .ARM?' 
) 

Te ) Trial by G.c.u., convened at . 
) Fort Huachuca, Arizona, 9-10 

F.Lrst Lieutenant WILLLW ) April 1945. Il!.smissal, total 
C. HUESTON, Jr. (0-333301), forfeitures and confinement 
Infantry. ~ for two (2) years. 

OPINION of the BOARD OF REVIEW 

LIFSCOllB, O'CONNOR and MORGAN, Judge Advocates 


l. The Board of Review bas examined the record of trial in the 
case of the offi.cer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. b accused was tried upon the ·:tollowing Charges and Speci.!i 
cations a 

· CHARGE: Violation of the 61st Article of war. 

SpecitLcation 1: In that F.irst Lieutenant William c. 
Hueston Jr, 372d Infantry, did w1. thout proper leave 
absent himself from hi.a organization and station at 
Fort Huachuca, Arizona' from about 14 January 1945 
to about 21 January 1945. 

Speoi.tication 2: In that First Lieutenant William c. 
Hueston Jr, 372d Infantry, did without proper lea.Te · 
absent himself from his organization and station at 
Fort Huachuca, Arizona from about 28 Janll8.l7 1945 
to about 3 Yebru.ary 1945 • 

.ADDifiON.A.L CHARGE.: Violat.i.on of the 96th Article of War. , . 
· (Motion· £or finding of not guilty sus

tained, R. 40) • 
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Specification l: (Motion for finding pf not guilty 

sustained, R. 39). 


Specification 2i 	 (Motion :for finding of not guilty 

'sustained, R. 39). 


Specification 3a (Motion tor finding of not guilty 

sustained, R. 39). 


The accused pleaded not guilty to both Charges and the Specifications , 
thereunder. He was found guilty" ot the Charge and its Specifications• 
.l motion at the close ot the evidence tor the prosee11tion for timings 

. of' not guilty- as to the Additional Charge and its Specifications was 
' · sustained by- the court. After evidence of' a previous conviction of ab-: 

aence 1d.thout leave for six ~s was received, the ace11sed was sentenced 
to be dismissed the service, to forfeit all p~ and allowances due or to 
become due, and to be confined at bard labor at such place as the review
ing authority" might direct for a period of two years. The ·reviewing 
authority- approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence tor the prosee11tion shO'WS that by orders dated 5 
· January l94S the accused was relieved from temporar;y duty at The Infantry 
School, Fort Benning, Georgia, and instructed to proceed to Fort Huachuca, 
.&.risona, and there rejoin bis organization, the 372nd Infantry (R. 9; Pros. 
EiC. l). On 10 January 1945, pursuant to the aforesaid orders, he departed 
tbs company to which he had been attached at Fort Benning (R. 9; Pros. Ex. 
2). .lecord:ing to Captain Jolm E. Westerfield, Executive Officer to the 
DI.rector of Suppq and Acting Transpo~tion Officer at Fort Huachuca, 
the max1nmm travel time by rail from Fort Benning ,to Fort Huachuca was 
:three day's (R. 10-12). , 

The morning report of Compa.ny L, 372nd :rnfantry, shows that the 
acca.sed ,ras carried in an 11.AWOL" status from l4 Ja.nuary 1945 to 21 January 
1945 and again from 28 Januar.r 1945 to 3 February 1945. He was carried · 
as being on ordinary leave from 21 Januar,r 1945 to 28 January 1945 (R. 12, 
l3J Pros. Exs. 3, 4, 5). · . . 

4. The accused, after his r.1.ght.s relative to testifying or rEID&in:1.Dg 
silent had been ,explained to him, elected to make a sworn statement. He 
testified that he was commissioned a Second Lieutenant in the Infantry on 
30 August 1934 and was promoted to the rank of First Lieutenant on 19 

; 	 October 1938. He applied for active duty" in 1941 and each )"e&r thereafter 
but was rejected because ot peysical disabilities. Halrever, on 29 June 
1944, he was caJ.led to active duty and ordered to report to Fort Benning, 
Georgia (R. 42, 43). About 12 Ju~ 1944 he was assigned to the 372nd 
Infantry Regiment wherem served as Executive Officer ot •v Compaey and 

· 	also worked 111th •Major Sandridge•. He requested a . second tour ot dnty 

at the Infantry School and reported to Fort Bemli.ng on 5 September 1944 
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(R. 43, 44). His class was to finish its course on 15 January 1945 but 
by orders dated 5 January 1945 the accused was relieved from duty at 
Fort Benning and instructed to proceed to his organization at Fort Huachuca. 
He nceived these orders on 8 January 1945 and that day wired the Comman~ 
O!.t'icer of the 372nd Infantry requesting twenty days leave to be spent in 
Washington. The accused was notified by telegram., received 9 January 1945, 
that seven days leave o! absence, e!!ective 21 January 1945, had been granted 
(R. 45, 46; IAJ.f. Ex • .A.). Between 9 January and 21 January he did not re
port to Fort Huachuca (R. ,46). On 10 January 1945 the accused went to 
Wasb:1.ngton although-he was given no "delay en route to Washington" (R. 46).· 
The telegram stated the effective date o:f leave as 21 January 1944 but he 
•thought" he was on leave between l4 January and 21 January (R. 47). .laked 
by a member o:f the court how he· arrived at this conclusion, the accused 
answered, "In viEl'II' ot the fact that I had sent the telegram to Colonel Gourdin 
requesting twenty ~s in Washington, he wired this back and it will dovetail 
as to the exact twenty days• (R. 47). He further explained that it 'would 
hardly be logical to require him to travel 1':rom Fort Benning to Fort Huachuca 
and then return to Wasb1 ngton with only seven days leave which would not'even 
provide su:ffi.cient traveling time (R. 47, 48). He did not communicate 'Iii.th 
his organization in an ei':fort to clarify the matter and "bad nothing official 
to so upon other than * "* * the assumption that the time dovetailed". He 
knew that .Regimental Special Orders must specify the number of days granted 
tor a leave of absence (R. 48). 

5. Specification l of' the Charge alleges that the accused "did without 
proper leave· absent himsell' from his organization and station at Fort 
Huachuca, Arizona 1':rom about 14 January 1945 to about 21. January 1945•. 
Specification 2 alleges an additional period of unauthorized absence f'rom 
28 January 1945 to 3 February 1945. Botb Specifications were laid under the 
61st Article ot War. 

The evidence for the prosecution sh01rs that accused was absent 

without leave as alleged. The accused in his testimoey admitted hi.a ab

sence from military duty :tor the entire period i'rom 10 January 1945 to 3 

February 1945• In determining what portion ofthis absence was unauthorized 

he was apparently _given credit for four days in which to travel from Fort 

Bemu.ng to Fort Huachuca.· The initial. unauthorized absence- was therefore 

alleged as l4 January. Credit was al.so allowed f'rom 21 January to 28 

January !or the seven .dqs leave theretofore granted. The accused, ac- · 

cording to his own testimony, understood the message which gr~ted him 

seven days leave bepmdng 21 January. The fact that he fancied himself' 

on leave on the tenuous theory that the termination of' the leave as granted 

•dovetailed• ld.th the period of leave requested and the !act that it 

seemed •logical" for him to be on leave obviously did not justify the 

absence fc,r which no actual authority existed. Even if- the request for 


. twenty dsys leave bad been granted the accused was still four days late 
in retur~ to m:llltarr duty. The evidence is legally sufficient to 
sustain the .findings of' guilty. 
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6. The accused is about 32 years of age· and is married. After 
completing high school he attended Howard University in Washington, 
D. c.,for eight years. He received an A.B. degree in 1934 and an 
LL.B. degree in 1938. He was business manager of the Washington Eagle 
for several years and was employed by W.P.J..., as Library Researcher, 
from July 1936 to December 1936. He entered upon the private practice 
of the law in December 19.39. He received ROTC training at Howard 
University" and was conmdssi.oned a Second Lieutenant of Infantry in the 
Arrrv o! the United States on 13 June 1935. He was promoted to the rank 
of First lieutenant on 19 October 1938 and, because of a heart condition, 
was transferred to the Inactive Reserve on 23 Deceni>er 1938. He was 
subsequently !ound physically qualified for active service and entered 
on active duty on 29 June 1944. 

7. The court was legally constituted. No errors injuriously a!
!ecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is · 
legally su!ficient to support the .findings and the. sentence and to war-:' 
rant confirmation thereof. Ill.s:nissal is authorized upon conviction o! 
Article o! War 61. 
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SPJGN-CV 279336 1st Ind 
Hq ASF, JJJJ.O, Washi~ton 2.5, D. C. ~., ·-. .. i,t:_>. 
TO z The Secretary- of War \ '. ;- 1 

1. Pursuant to Executive Order No. 95.56, dated 26 Kay 1945, there 
are tranEIJllit ted herewith fb r your action the record ot trial and the 
opinion or the Board ot Review in the ease or First Lieu.tenant W1.lliam 
c. Hueston, Jr. (0-333301), In!'antey. 

2. Upon ~al by general court-martial this ofAcer · was round 
guilty of absenting himself' 11:ithout leave for a period of 14 days from 
his organization arxl station, in violation of Article or War 61. He 
was sentenced to be dismissed tl:8 service, to forfeit all. pay and 
allowances due or to become clue and to be confined at hard labor, at 
such place as the reviewing authority might direct, for tll'O years. 
The reviewing author! ty approved the sentence and forwarded the record 
of trial for action under .Article of War 48. 

· ,3. .l SUllllillU7 of the evidence may be found in the aecompan;ying 
opinion of the Board of Review. I concur 1n the opinion of the Board 
of Review that the record of trial is legally sufficient to support the 
findings and sentence as approved by the revining authority and to 
warrant confirmation thereof. 

Tm accused, while a member of the 372nd Infantry Regiment, 
stationed at .Fort Huachuca, Arizona, went on temporary duty to the 
Infantry School, at Fort Benning, Georgia. It was expected that he 
would complete bis training course at Fort Benning during the latter 
part ot January 1945. He received orders, however, on 8 January 194.5 
11hich relieved him from duty at Fort Benning and instructed him to 

' rejoin his regiment at Fort Huachuca. That same clq he wired hi• regi
mental coJDPlanding off1cer requesting ~ de.ya leave. Apparently upon 
the assunptl.on that the accused was not to leave Fort Bemu.ng until 
about 21 Januar,.- 194.5, he was notified by his eoJDD81lding officer at 
Fort Huachuca that seven days leave, effective 21Janll.&J71945, had 
been granted. The accused made no effort to clarily the situation with 
his regimental commander or to have the time of' his leave moved forward 
so as to immediately follotr his departure f'rom Fort Bemli.ng. On 10 
January 1945 he. nnt to Washington, D. C. and did not return to bis 
organization at Fort Huachuca until 3 February 1945. llben a determina
tion was made as to what part of his absence was unauthoriYd, the 
accused was all.owed credit for four days travel time from Fort Benrrlng 
to Fort Huachuca and for the seven day period of leaTe theretofore 
granted~ · · · 

The aecused_ bas one previous conviction for absence without 
leave 11hich occurred at Fort Benning just a month prior to the absence 
of which he here atanda convicted. Notwithstanding his educational 
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advantage,, hie professional background and hts service since 1935 as 

a Reserve Of'.f'ieer, this accused does not appreciate the responsib1litiea 

incident to commissioned sem.ce and is not 110rtby' to be retained as an 

officer :1n 1he J..nq ot the United States. r reooD111end that the sentence 

be con.firmed but that the confinement and f'or!eitures be rem:l.tted, and 

that the amtence as thus modified be ordered executed. 


4. Consideration baa been given to letters from Honorable Homer E. 

Capehart, United States Senator, :vr. Anton Ueyd, Dr. William c. McNei.11, 

Kr. Janes c • .Arno1d, Mr. William C. Hueston, Sr., recommending.clemency 

in behal.f' o:t the accused, and to the remarks ot J.ttorney Jesse o. Dedmon, 

Jr., appearing before the Board o:r Review as indivichtal counsel f'or the 

accused. · 


5•. llhile the rev.ie,r of' this case was pending, apecial chilian counsel· 
requested that ·the accused be given a retrial in order to determine hi.a 
mental accountability for the offenses charged. In response to this re
quest I recommended to the reviewil.lt authority that the accused be given 
an examination by a board of medical o.f'!icers in order to determine the 

. accused I a mental accountability. The report of' the board shows that the 

accused is not only sane but that he is an individual of superior i,n;.. 

telligence. 


6. Incloeed is a .tom o.t action designed to ~ into execution the 
foregoing recommendation, should it •et llith your approval. 

7 Incla KIRON C. CRAMER 
Incl 1 - Record of trial Major General 
Incl 2 - Form ot action ' The Judge J.dwcate General 
Incl 3 - Ltr. ~. Hon. Capehart 
Incl 4 - Ltr. ~. llr. Uoyd 
Incl s - Ltr. tr. rr. J£cNe111 
Incl 6 - Ltr. ~. Jtr• .A.mold 
Incl 7 - Lt~. tr. l!r. Hueston, Sr. 

{ Sentence confirmed but confinement and torteitures remitted. 
o.c.M,O. 43S, 21 Sept. 194S)~ 
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WAR DEPAR'l'Ml!NT 

Army Service Forces • 
In the Office of' The Judge Advocate General . 

Washington, D.C. 

SPJGQ - CM 'Z19'J45 

UNITED STATES 	 ) THE CAVAIRY ·scHoot 
) 

v. 	 ) Trial by G.C.M., convened at 
) . Fort Riley, Kansas, 16 t..pril 

Second Lieutenant KENNETH. ) 1945. Dismissal. 
M. JACOBSEN 
Cavalry. 

(0-1018104), ) 
) 
(• 

OPilUCN of the BOARD OF REVI&f 
ANDREWS, FREDERICK and BIERER, Judge Advocates 

\. 
1. The Beard of Review has examined the recard of trial in the 

case of the officer named .above and submits this, its opinion, to The 
Judge Advoca~e General. · 

2. The .accused was· tried· upon the follc:m.ng Charge and Speci
fications · 

CHARGE: Violation of' the 95th_Article of War. 

Specification: In that Second Lieutenant Kenneth M. 
Jacobsen, Cavalry, attached unassigned Cavalry 
Replacement Pool, Cavairy Replacement Training 
Csiter, Fart Riley, Kansas, dJd, at Fort Riley, 
Kansas, ·on or about 28 M:irch 1945, with :intent . 
to deceive Lieutenant Colonel Gus A. Schattenberg, 
Cavalry, his Commanding Offie er, officially state 
to the said Lieutenant Colooel Gus A. Schattenberg, 
that he had been at the dental clinic and had had 
a tooth fixed, 'Which statement was kno-wn by the · 
said Second Lieutenant Kenneth M. Jacobsen, to be 
untrue. 

He pleaded not guilty to and was found guilty of the Charge and Speqi
fication. No evidence of previous ccnvictians,113.s introduced. He 1'BS 

sentenced to be dismissed the service. The reviewing authority approved 
the sentence· and !anrarded the record of trial for action under Article 

. of war 48 • 

.3. The evidenc~ !or the prosecution shows that ai 28 March 1945 
the accused was a ·studEnt in an officers' pack class under the command 
of Lieutenant Colcnel Gus A. Schatten'berg, at the Cavalry Replacement 
·Traming Center, Fort Riley, Kansas. It was reported to Lieutenant 
Colooel Schattenberg tha1;· the accused, without receiving oi'ficial per
mi8sie11 to be absent, iailed to go on a ten mile foot march taken b7 

l ' 
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the pack class on the morrung o! 28 Mlrch. At about 12130 p.m. oo 
28 JBrch, the accused went to the quarters of Lieutenant Colonel 
Schattenberg to request permission to ride on the days when foot · 
:narches were scheduled. During their conversation Lieutenant Colonel 
·~battenberg asked accused "as to 'Where he was that morning and 'Why 
he did not make the foot march." IJ.eutenant Colenel Schattenberg 
testUied that he "felt it wa·s my right prerogative to lmow lfhere 
IJ.eutenant Jacobsen had beai that mornmg.• Accused replied "that 
he bad been to the DElltal Clinic and had a tooth fixed." When re
quested to repeat the precise conversation lilich transpired, 
IJ.eutenant Colenel Schattenberg testified 1 

11A.s best I remember, I asked IJ.eutenant Jacobsen, I said, 
•Jake, why weren't you en the' foot narch this.morning?• 
•Well, sir, I went up to the Dental Clinic and had a tooth 
fixed.• 1 Is that where you were?' ''Yes, sir. That is 
'ilhere I was. 1 He said; 'When I fell into.rank, IJ.eutenant 
Coleman called to me and said, nsay, Jake, aren't you 
going to hold that appointment at the Dental Clinic this 
morning?• 

IJ.eutenant Colonel Schattenberg testified further that it was 'not neces
sary fer an officer in the pack course •-t;o show a slip that he had a · 
dEnta.l appointment to be excused from the class. If there was a case 
of a nan having an appointment, he wcw.d go and take care of it" (R. · 
6-9). . 

. ?.lljor Alfred o. Habenicht, Dental Corps, who was in charge. 
of the Dental Clinic, and official custodian of the records kept .there, 
te*ified that he did not recall seeing the accused during the morning 
of 28 Ma.rcht and that according to the records of the clinic the 
accused bad no appointment en that date and bad no work performed. 
The records did show that at 3s45 p.m. accused came :in and had an 
aamination ma.de, but did not have any work to be dcne. Any !2!:! 
:gt?rformed at; the clinic is reflected :in the. records (R•. 9-10). 

On 29 Mlrch the 'accused signed a 11?'.itten statement before . 

the Staff Ju:ige Advocate, who first ini'crmed accused that "he could 

remain silent and such silence would not be prejudicial to him, that 

any statement he made could be used against him and he did not hi.ve 

:to answer any incriminating qiestions" (R. 11-12). In the statement, 

which was received in evidence without objection, the accused said 

tmt he rad joined the formation far the march and had marcl)ed about 

ha.li' a block when he decided, after being reminded by an officer 

classmate, to go to see a dentist because of a receding· of the gums

from aie of his teeth. He went to the Dental Clinic just be.f'ore 

9s00 a.m., and f:inding it "full" he went to get a cup of coffee•. He 

thet1: came back to the cliriie, which was still crowded, and stayed 


,about ten minutes.· While there he asked 11 someme in a white frock" 
about his teeth am was told to come back for an appointment at some 
later time. He .then. got a horse and went for a ride with two other 
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officers. He came back around noon hd fouDd that the class had 
. returned from the march. After"chow'he went to see Lieuta:iant 
ColCllel Schatt.en.berg and asked permission to ride instead of walk 
an hikes and "fa.eking". When Lieutenant Colcnel Schattenber g asked 
him why he did not go on the ten mile march, accused replied that 
he "had gene to the D~tal Clinic to have a tooth fixed or that I 
had a· tooth fixed, I don•t recall which." When Lieutenant Colonel 
Schattenberg subsequently came to accused I s barracks to see him, 
accused · 

ttthan admitted to the colonel that I had lied to him, that 
I had not had a tooth fixed, but said that I had been at 
the Dental Clinic, which I had. When I told the colcnel 
that I had bad a tooth fixed, I intended to- deceive the 
colonel as to the reason ldl7 I didn't go en the ten mile 
march. I had not in fact bad a tooth fixed at the Dental 
Clinic. I did not w;int to go on the hike and I was looking· 
for an excuse to avoid it and used the tooth proposition as 
the excuse, because narching on ha.rd pave~t hurts nr:, feet.. . . 

•I wish to further state that around 1630 I went to' 
the Dental Clinic and bad nr:, teeth checked aixi the dentist 
said there was nothing llI'Ong with them other th&n a reci
sion of the gums and there was no cavity." (R. 12; Pros. 
Ex. 1). 

4. After having his rights explained to him, accused elected to 

be.sworn as a witness (R. 12-13). He testified that after mi.rching 

about half a block with0th~ pack class he decided to go· to the Dental 

Clinic and have his. teeth checked. He was liable to receive overseas 


. orders at any time, and it was not necessary to show an appointJnElllt 
to be excused to go to the DE111tal Clinic. He bad filled a dental 
appointment and had his teeth fixed a week before this occasion. He 
arrived at the clinic shortly before· 9s00 a.m., and finding it crowded, 
he went to the ma.in Post Exchange for a cup of coffee.· He then re
t1.ll'Tl.ed to the clinic between 9:00 and 10100 a.m. and asked a person 
"in a· itiite robe ldlom I took to be a dentist * * * what could be 11rong . 
with my tooth because I just had them fixed a few days ago." Accused 
explained the trouble he had, and was advised· "to change the direction 
of brushing my teeth and brush dolillwards instead of a circular manner." 
He ms also advised to make an appointment or come back in the after
noon. He then left the clinic and went for a ride. Between l2s00 
and 1:00 p.m. he 11'8tlt to Lieutenant Colaiel Scha.ttenberg1 s barracks 
to ask permissi0n for himself arid several other officers "to ride 
instead of pack when we·went on narches.n Lieutenant Colonel Schattenberg 
asked "where I had been that morning," and accused "told him I had been 
to the Dental Clinic and to the best of nr:,, knowledge, I don't know 
whether I said I had a tooth fixed or to have a tooth fixed and after
wards I had gone riding. 11 He did not consider that Lieutenant Colcnel

. Schattenberg wa~ acting. in an official capacity during the conversa-. 
tian, although he knew that he should give true annars to questions 
by' his superior of1'icers. By his e.xtrajudicial admission that he 
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intended to deceiye LieutE11ant Colonel Sc.hattenberg., he meant that 
he had intended ·to deceive as to the real reason he missed the march., 
which was that he went to the clinic during 1rorking hours to have 
his teeth taken care of because he did not like marches. When he 
received the advice as to how to take care of the particular tooth, 
he caisidered the tooth •had bem taken ca.re of.• He might have 
told Lieutenant Colcnel Schattenberg that he had a tooth fixed rather 
than a check-up., but "if he had asked IIS e:xactzy what had been wong., 
I believe I lfOuld have told him." Accused thought. that his statements 
to Lieutenant Colen el Schattenberg· concerning his visit to the clinic 
aIXl his ride with t1ro other officers constituted a complete explana-· 
tion as to what he had dcne all morning. At approxima.tezy 4:00 p.m. 
he went to the Dmtal Clinic., and Captain Brown ma.de a thorough check 
of his teeth. On this occasion he went to a girl at a desk and asked 
for an appoint100nt. He did not go to the desk that morning because 
there was a ·line waiting to get to the desk., and he was told he would 
be there for another holll' (R. 13-20). 

For the defense., Captain Byron F. Brom., Dental Corps, testi 
fied that he e:xamined accused at about 4:00 p.m. on 28 March at the 
Dental Clinic. Accused had received treatment during the previous 
week in the form of a. large., deep-seated filling., and came in to see 
about this tooth, around 'ffhich he had a receding of the gum. It was 
possible t,ha.t the tooth was hurting him. It was quite common for 
officers to come into the clinic and speak to dental officers without 
a record being nade of it. A change in the method of brushing 118.S 

sometimes prescribed as treatment for a receding gum (R. 21-22).. . 
By stipulatim it wa:s agreed that First Lieutooant Robert 

T. Guenther, if present., would testiiy'that he saw accused at the 

DElltal Clinic between 8:30 and 10:00 a.m. on either 28 or '2$ March, 

on whichever of those days there was a demonstration of lo,r fiying 

planes in the vicinity of the Cavalry Replacement Training Center 

(R. 23; Def. Ex. l). .. 

Also by stip.1lation it was agreed that Captain Robert P. 
Boal, Operations Officer, Marshall Field., Fort Riley., Kansas, if 
present, W9Uld. testify that en the morning and afternoon of 28 March, 
two missions of strafing and bombing exercises were i'lown near the 
Cavalry Replacement Training Center. No missions were flown ai '2$ 
March in t_hat area by any other planes (R. 23; Der. Ex. 2). · 

Captain Paul R. Fennig testified tlat he had known th~ accused 
about eight mcnths. Accused did a. good jo'b for the witness .as train · 
quartermaster and mess officer on a troop train en one occasion; and . 
Captain Fennig lad never· 11.seen anything out of line" or heard any 11Ul 
report" as to the accused•. In talking with other people the w;ltness . _ 
cmcluded that accused was appa.rsitly "well liked throughout the or
ganizaticn 11 (R. 22-23). , . · . · · , . • · · , · • 
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An unsworn statement made by accused, read in evidence by 

his counsel, shows that out of eight efficiency- ratings received 

by accused as an oi'ficer, the. first was •very satisfactory• and the 

other seven were •excellent.• He had an average of 84% in the offi- . 

cers' pack course at Fort Riley, and was rated "excellent" on ~e 

96th Armored Division maneuvers held in Arkansas :in October and 

November 1944 (R.·23-24; Def. Ex • .3). 


5. The testimcny of accused's commanding officer shows that en 

28 March 1945, when he inquired o£' accused as to why he did not go 


· on a march held during the morning of the same day, the accused replied, 
as alleged in the Specification, that he had been to the dental clinic 
and had a tooth fixed. The accused, in his testimony and in his written 
statement which was introduced in evidence by the prosecution, Wf.S not 
positive whether he told his comiia.nding officer that he went to the 
clinic and ~ a tooth fixed, er that he 11ent to the· clinic to have 
a-tooth fixed. 

The accused.testified, and his statement shows, th.at he 

actuall,y na.de two trips to the clinic on the morning of 28 March 

with the intenticn of having his teeth e:xamined or checked. It was

established that he did have a receding of the gums around a tooth 

which had bem filled the i:revious week. According to accused's 

statement he asked •somecne in a white frock" about bis teeth and 

was told to come back at a later time. According to his testimony 

he talked with a person "he took to be a dmtist" who advised him to 

change the directicn of brushing his teeth. There is also evidence 

that a fellow oi'ficer saw accused in'the Dental Clinic during the 

morning of 28 March, about the same approximte time that accused 

testified he was there. The only competmt evidence refuting the 

fact of accused's presence at the clinic is the testimcny of the 

officer in char_ge th.at the clillical records did not show· his presence 

at the clinic, and th.at the witness did not recall seeing accused in 

the ol~ic, during the morning of 28 llarch. However, it was shown 

to be a commcn occurrence for officers to consult dentists :informally 

at the clinic, without any record being made, and accused's testimony 

indicates a likelihood that no record of his morning rlsits normally 

wruld have been ma.de because he did not register properly for an · 

appointment. 


: The weight of the evidence shows that the accused actually 
did go to the clinic intending to have his tooth examined, or •to 

, have a tooth fixed." , If he had an eDminatian of the-tooth nade, 
and ootained advice as to the_. care oi' it, as he testified, he actua1]y 
•bad a toot11 fixed.!' within the ccnstructicm oi' the tem··•t~• as 
used in commcn par'Jance. Furthermore, as a practical Jllltter, althou.gh 
going to the clinic to have a tooth fixed is not technically the sam • 
as going to the clinic and having a too~. fixed, the difference, 
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insofar as the falsity of a material part of accused's statement is 

involved, b relatively ;insignificant and inconsequential, and comes 

within the principle de minimis non curat lex. The testimony of 

accused's commawing officer indicates that in mking his inquiry 

_of accused, he was primarily interested in the whereabouts of accused 

during the march, rather than in thedatails of any treatm~t which 

accused might have received at the Dental Clinic. Although the 

accused admits he intended to deceive his canIIWlding officer, it 


.	appears from both his statement and his· testimony th.at he intE11ded 

to make a ~ statement as to his activities during the march, and 

to deceive cnly as to his real reason for failing to go an the march, 


.which was that narching hurt his feet and that he did not want to go 
on the .narch. But he was not on trial for tha.t deception. Since 
the accused I s statement, even if made in the exact language claimed 
by· Lieutenant Colcnel Scha.ttenberg, correctly described accused 1 s 
whereabouts and was inaccurate only with regard to the relatively 
insignificant detail of the nature of the dental service received, 
we are of the opinicn that the findings of guilty of the Specification· 
and the Cl:arge cannot be sustained (See CM 247302, Compton, 30 BR 305, 
311; _1CY 1928, par. 149!). · ' 

· 6. War Department records show. tl:at the accused is 31 years of 

age, is narried and has no children. A. letter accompanying the 

record of trial indicates that he has a child. He is a high school. 

graduate. He worked from 1937 to 1940 as a kitchen· helper in a 

United states Marine Hospital. Afterwards he worked for more than 

a year as an assembly man and machine operator for an electrical 

manufacturing company, and for six months as a pipefitter and pipe

f'itter' s helper for the A:rmy Transport Ser~e. Accused served from 

1930 to 1937 in the Washington National Gm.rd, and from 1937 to 1940 

in the California National Guard. From M:l.rch 1941 to Decemer 1942 

he served in the California State Guard, and ,es called to active 

duty en 7 December 1941. -He was commissicned a second lieutenant in 

the California State Guard en 22 August 1941, and received promotions 

to first lieutenant on 23 December 1941 and to captain on. l October 


. 1942. He resigned en 10 Decemer 1942 and was· inducted into the Arrq 
en 12 December_ 1942, where he served as an enlisted man until 2l 
August 1943, at which time he was colllll1issioned a second lieutenant 
in the Army of' the JJnited States upon graduation from The Armored 
School at Fort Knox, Kentucky. · 

7. For the reasons stated, it is the opinion of' the Board of 

Review that the record of trial is. not legally sufficient to support 

the findings, or the sentence•. 


\ii€{~~•~, .·Judge Advocate 

~JixlgeAdvocate. 

_.!';./'; 
____________, judge Advocate 

6 



(l7J) 

SPJGQ - CM Z79345 lat Ind 

3 0 MlW l,j·i.i


Hq A.SF! JAGO, Washington 25, D. C. 

TOs 	 Commanding General 

The Cavalry School 

Fort Riley, Kansas 


l. · In the case of Second Lieutenant Kenneth M. Jacobsen 
(0-1018104), Cavalry, I coocur in the forego:ing opinioo of the 
Boo.rd of Review holding the record of trial legally insufficient 
to support the finding of guilty a.rd the sentence, and for the 
reasons stated I recoIIDnend that the finding of guilty and the 
sentence be disapproved. You are advised that the action of the 
Boa.rd of Review and the action of The Judge Advocate General rave 
been 'taken :in accordance with the provisions of Article of War so½, 
and that under the further provisicns of that Article and :in ac

-cordance with the fourth note following the Article (}£M 1928, p. 
216),. the record of trial is returned for yotir action upon the· 
f-4..ndings and sentence, and for such further acticn as you may deeln 
proper. 

2. When copies of the published orders :in this case are for
warded to this. office, together with the record of trial, they 
should be accompanied by the fcregoing opinion and this indorsement. 
Far c mvenience of reference please place the file nud>er of the 
record in brackets at the end of the published orders, as i'ollCJll'ss · 

{CM Z79345). ~.-"'~ 
' 0 

1 Incl MYRON C • CRAMER 

Record of trial Major ·Gmeral 


The Judge Advocate General 
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WAR DEPART.MENT 
Anlfi Serr.Lee Forces 

In the Office o.f' The Judge AdYocate Genera1 
Washington, n.c. 
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l J MAY 1945 

.SPJGV-at 279JS9 

UNITED STATES 	 ) SIXTH SERVICE CCMMAND 
) ARMY SERVICE FORCES 
) 
) Trial by G.c.:u:., convened at 

First Lieutenant Rat.AND E. ) Fort Sheridan, Illinois, 19 
BIGGERSTAFF (O-J.58J.S2S), ) Jlarch 1945. Dismissal, total. 
Quartermaster Corps. ) forfeitures and confinement 

) . for three ()) ;rears. 

• 
OPINION o.f' the BOA.RD CF REVIEW 

SEMAN, MICELI and BF.ARDSLEY, Judge AdYocates. 

l. · The Board of Renew baa examined the record of trial in the case 
o.f' the officer named above and submits this, its opinion, to '.lhe Judge 
AdTOcate General. 

2. The acC\lsed was tried upon the f'ollcnricg Charges and Specifica
tionas 

CHARGE I: Violation ot the 94th .Article at War. 

Specification' In that First Lieuteaarrt. Row.d E. Biggerstaff, 
Quartermaster Corps, 1614th Senice COllm&lld Unit, Camp 
Ellis, Illinois, did, at Camp Ellis, Illinois on or about S · , 
October 1944 knowingly and wil~ misappropriate one 
Chevrolet automobile engine assembly, value about two 
hlllldred sennty dollars ($270.00), property o£ the United 
States t'urnished ani intended .f'or the lllilitar,y senice 
thereat. 

atARGE IIa Violation of the 96th Article of War. 

Specifications I,n that First Lieutenant Ronald E. Biggerstat.f', 
Quartermaster Corps:, 161.hth Serrice Cami.and Unit, Camp· 
Ellis, Illinois, did, at Camp ·El.Us, IDinois on or about 
S October 1944 wrongfully, knowingly and unlawfulq order 
and cause the .following nam.ed enlisted men llllder his can
mand, Master Sergeant Ralph H. Briggs, Sergeant Donald 
Castagnero, Sergeant Henry J. Wojoiechowsld, and Techni~ian 
Fourth Grade Burnett F. Lockhart to install one Chevrolet 
automobile engine assembly, property 0£ the United States 
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furnished am intended for the military serrlce thereot, 
in a privately' owned autanobile or :Mrs. llae Biggerstaff. 

He pleaded not gu.ilty to and was found guilty of all the Specii'ications 
and Charges. No evidence of pre'rl.ous convictions was offered. He was 
sentenced to dismissal, total i'orfeitures and confinement at hard labor 
for t1111:1e years. The renewing authority approTed the sentence and 
i'ornrded the record of trial for action under Article of War 48. 

3. A synoptic statement of the eTidence on behalf of the prosecu
tion is as follona · ' 

Accused was officer in charge or the :Motor lLechanics and llotor 
~raticma School at Camp Kl.lls, Illinois. Ori ll October 1944, Mae 
:Markham Biggerata!!, his 'Wi!e, applied to the SecretB.17 ot State o! 
lllinois for a Certificate ot Title for a CheTrolet sedan, model 1940, 
engine number 2972376, acquired on 29 September 1944 (Pros. Ex. 3). 
H~r state license number ns Illinois 1069986 • . 

About. 21 Janua17 194S the number ot the engine in such sedan, bear
ing 1944 Illinois license plates numbered 1069986 (R. 104), us checked 

, by ll&jor Benjamin F. Dies, ProTost l{arehal at Camp Ellie, in the 
presence of accused. The out.side engine number appeared to be 2972376 
(R. 102, 103). ~n the nlve cover plate ns remond, the secret 
engine number ,ru found to be BA S9868S (R. 104). Major Dies then told 
accused that he had a caunication from the sernce comnand concerning 
the. presence of a Government engine in accused's car; and that on the 
day before be had checked an old engine in the rear of· Building 12$2, 
and that the two motor numbers therein did not coincide, one being . 
AG. 79693, lilile the secret number was 2972376. Accused stated that, ii' 
there was a Goverment motor in his car, ·he knew nothing about it. 
With Mrs. Biggerstaf1' 1s permission, t.he engine (Pros. Ex. 4) was re
moved f rca the car and was admitted in evidence (R. 124). The other 
motor (Pros. Ex. S) was also admitted in erldence CR. 12,S). 

George L. Michael, automotiTe adrleer for the War Department, had 
gained experience in the detection for law enforcing agencies of changed ' 
aut011obile numbe;-s, by participation in about 24 prerlous such cases•. 
Aboo.t l Februazy l94S, at Major Dies' request, he examined the engine in 
a Cheuolet sedan, license No. 1069986 (R. 117, 118). At that time the 
figures of the "Vieible nmrber stamped on the motor were shallow. Such 
figures were not of the standard CheTrolet size CR. 118}. The out.side 
number was different from the secret number (R. 120). The original 
outside or 'rl.sible number had been eradicated and a different nUllber 
stamped on the motor~ This ldtnees had exud ned hundreds of CheTrolet 
engines (a. 119) and had invariably .found that the secret and visible 
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numbers were _identical. 

Master Sergeant· Ralph H. Briggs was the senior JlOncCIIIJlissioned offi 
cer under accused's command, at the Motor llechanics and the Motor Opera
tion's School. About l October 1944, accused discussed {R. 88, 89) 
with him. the excllange of a Ford .for a Chevrolet. Briggs examined the 
Che"ffOlet, which needed repairs to the engine {R. 9.3)• The trade was 
made, and about l Octooer, accused began dr1.Ting the Che'Y?'olet {R. 89) • 
.lccused said to Briggs, "l4a,be it would be possible to requisition a 

· new ei::gine. • {R. 90). . 

About 2 October, accused told Castagnero, who was on dut;r at the 
school and 1'hom accused had known since l.94.3 (R. 8, 9), that he wanted a 
requisition to be prepared for a Ch1nTolet engine to be installed in · 
his sedan. Castagnero said that no passenger engines nre anilable. 
A truck engine with a .fe,r changes will fit a passenger car· (R. !di). 
Sergeam; Castagnero made out a requisition (Pros. Ex. 1), entered his 
initia1s and signed aeeused.•s name thereon, and stamped it •Posted• (R.12, 
1;). Castagnero took the requisition to Warehouse l (R.· 16), ,¢.ere it 

• was checked by the automotiTe parts section and giTen a code number. 
•stock Ho. 608847, Engine assembl;r9 meant a Chevrolet. ~ine, owned by 
the United states and intended for the militar;r sernce (R. S2, SJ). Part 
of the assembly was obtain6d in Warehouse l and the larger units. were 
sec:"ed .from Lloyd Sathoft (R. 16, 62, 83) in Warehouse 2 (R. 16, ;6) 
with a buck slip (Pros. Ex. 2) issued b7 PriTate First Class Christine 
Roark (R. SS- 56) on the same day (R. 61). Sergeant Castagnero attached 
the b:ick slip to the retained copy of the requisition (R. 17, S8). 

'1'be engine was in a crate; marked •Engine Assed>l.y int1nded for gOT
enment use, United States propertytt, or words to that effect {lt. 21, 
22). Sergeant Castagnero took it to the motor school maintenanc.e shOi> 
and placed it in the stall next to the office in Building 1644 (R. 2)). 
It 'Wal the only engine there. About S October, after the crate had been 
remO'Ted, it was taken b7 Sergeant Castagnero to Building 1949. '!here 
Sergeants Briggs, Lockhart and WojoiechOJrsld were waiting (R. 28). The 
.four ·sergeants remOYed the old engine from accused's CheTrolet (R. 29•30, 
74-7.S, 91, 92), and installed the new engine assembly-. It took snen 
hours to do this. work (R• .31, 92). The doors of the building were kept 
closed (R • .34, 7S). Accused was in and out of the buil4inc two or three 
times while the. substitution o! engines was being made (R• .31-.32,· 74, 
92-93). He did not say much, but from time to time asked •hcnr things were· 
going•, (R. 32), and said he •wanted the car .finished so that he could 
pick tip his wife that afternoon" (R. 7S), am that he-"wanted them to hvr;r 
up with the job as he needed the automobile• (R. 92-93). When the c:Mnge · 
was ccmpleted, accused dron the car a•ay• After that he droTe it to, 
work nerr dB7 (R. 33-.34). . 
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Briggs (R. 91, 92) and I,c:>ckhart; (R. 71, ·72}, both testified that 

orders were given to them b.T accused on 1 October to make the sub

stitution of engines. 


The old engine, which was remoTed from the Chnrolet sedan, was 
l:)laced en an old wrecker, 'Which was left .in the rear of Building 452 .· 
{R. 94). It was on an old wrecker behind buildillg 1252, when l&ajor Dies 
saw it (R. 10.,). · 

. According to Castagnero, he bad prerloual;y requisitioned truck engi
nee. for passenger cars. lie could not recall any previous specific 
transaction (R. 4)). Lockhart, had changed the engines in his own car at 
Cup EUia (R. 82), and had done the same thing for another officer be,- • 
fore accused took .coJll!l8.nd at the )(otor School tR. 86). He had seen truck 

· 	met. ors in Gonrrunent passenger cars at· the camp (R. 63). 

The coart judicially" noticed that, the value of the engine assembly" 
was sho-wn as $270 in the Ordnance .Master Part.s Book, a War Department 
publication (R. 121}. · 

4. Acc~ed1 s def'ense wa~ a general denial of guilt, supported b7 

substantial endence of his pren.ous excellent reputation and of his 

excellent mi.lit ary record. 


After due explanation (R. 144) of bis rights in the premises, ac
cused118.s sworn a?¥f testified that on 26 April 1943, he was placed in· 
charge of the training team of the Motor Training Branch and on 15 _June 
1944 was assigned as afficer in charge of the Motor Vehicle Operators 
and Mechanics School (R. l4S}, and was 1n canmand of from 16 to 30 men 
(R. 146). AbQlt 29 September 1944, he was asked to look over a Chevrolet 
car which Colonel Edgar considered buying, trom Lieutenant. Wescott 
(R. 148). With sergeant Briggs. he checked the car. There was a knock 
in the erigine (R. 146). Accused regarded the car as worth the money, 
am expressed the opinion that his -wife 110uld trade her Ford for it, if 
the colonel preferred a Ford. Sergeant Briggs th(?1lg)lt the Chevrolet was 
not mechanically" defective and offered to bll)" it (R. 147)• The trade 

.was mde ab011t 7 ·october (R. 148). Accused was not certain, but he be
lieTed that on the morning ot S October he was with a convoy. lie did not 

. 	drive an automobile to Building 1644 on S or 6 October (R. l.49). In 
the usual course, requisitions were made out by Sergeant Castagnero, 
1lho was authorized to sign and did sign accused•s. name thereon as well as 
his own. Accused did not order Castagnero to requisition an engine for 
accused's car, and did not request him ·so to do (R. lSO}. He did not 
order Briggs, Castagnero, Lockhart and Wojoiechowsld on S October 1944 to 
change an ecgine in a CheYrolet (R. l,Sl). He was never in Building 16L4 
when the sergeant.a were . changing engines. He had prniousl.7 movtid out. of 
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such buildi~, and his office in October wu in B\lilding 1647 (R. l.S:?). 
He had seen a Chewolet engine in a wrecker outside Building 12$2, 
but did not know where it came froa (R. 152). The onl.7 time that. he · 
ever looked at it, was when he accompanied Major Dies, at the time the 
numbers were checked. When his wife got the Chewolet, he did not 

• notice that this visible number on the motor had been changed, and had 

no knowledge or arv tampering with the nlllllbers (R. 15))•. Accused . 

pointed out that if he bad ordered the engines changed, he Slll'8l.y 

110uld not ban left the· old engine where Major Dies could find it, 

buli that he would have di.8posed of it or at least bad the numbers 


. changed (R. 154) • . . . 

Oit cross-examination, accused insisted that, regardlesa of the 
c1ate·29 Septenber 1944 on the bill of sale !,;-om Lieutenant Wescott, he 
continued to drive the Ford, and did not drive the Chewolet until at 
least a week lat.er, and that he was not using the Chevrolet prior to 

. S October (R. 1.54). The three sergeant.a were mistaken in their testi
110111' {R. 1SS). He never saw the four sergeants together in Build.i;ng · · 
1949, and never saw than working on a Chevrolet. After tbe Ch8Tl'olet 
was acquired, it was driTen between 4000 and 5000 ailes. About two 
weeka after acqui~ it, the knock 1n the motor disappeared a!ter he 
adjusted the carburetor \R. 158). · 

First Lieutenant :Max E. Crandall 'RS requested b.r C~lonel ·.Edgar 
late in September or earl,7 in October 1944 to inquire or .accus6d whether 
he 1'0'uld exchange bis Ford for a Che"frolet, in the event t.h&t Colonel 
Edgar bought the latter (R. 138). His recollecti·on was that the trans
action. to exchange of the cars was closed on 29 September, but tba.t ac
cused did not get. possession then, because Lieutenant Wescott wanted to 
drive it to Iowa City- bef'or, :making delivery (R. 139-140, 142), and ac
cued 'Wanted to drive the Ford to Galesburg on the week end following 
Lieutenant Wescot.t 1s return .from Ion Cit;r (R. 140, 142), although the 
111.tness was not certain about. the dates. 

Colonel Raymond H. Bishop, CSlllP executiTe officer, had beea 
Director of Training prior to November 1944 (R. 128-9), and accused had. 
worked under his direct supenision for five months {R. 129, 130). Ac
cused had done well 1n a difficult job. Witness rated the senice of 
accused as "Ex:cellent•, during the period between 16 June. and 19 October 
1944 (.Det. Ex. 1, R. 131). Colonel Bishop ccn1idered accused•s per
_formance of' duty as only slightJ.¥ belowr •superior". Accused'• bore an 
excellent reputation '(R. 133). . 

Major Louis J. Krakoff had knoe accused since about 10 Kay 1943. 
About 10 December 194), this witness had written a letter of COllll9nda
tion of accused1s excellent. service. In bis :cpinion, accused's repm.a
tion 11'8.S beyond reproach. 

s 
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S, The offense charged against accused under Charge I l'laS mis
appropriation of an automobile engine, the property- of the United State.s 
and intended for the military sem.ce. That offense is denounced by 
the ninth paragraph o1' Article of war 94, which in pertinent part makes 
punishable anyone swject to military law& 

ltWho ***knowingly and willfully misappropriates *ff 
my** *property- of the United States.furnished or in
-tended for the military serTice thereof * * *• • 

J.rlicle of War 94 in part substantially .reenacts provisions of Ar
ticle of· War 60, Code o·r 1874. In discussing the -last mentioned Ar
ticle, Winthrop states: 

"The knowing and wilfull, (i.e. intentional) misappropria
tion o! piblic property, specil'ied in Paragraph 9, may be 
defined to be the ass\lllli.ng to cne's self', or assigning to 
another, of the oirnersbip of such property, where the same· 
is not entrusted to the party in a fiduciary capacity and 
the act is therefore not an embezzlement. Thus the of.t'enee, 
is committed where an of'!icer appropriates materials known 
to belong to the United States, or the labor of goverment 
empleyees, in erecting a building or constructing a carriage. 
The appropriation, bolfenr, need aot be for the party's om · 
benefit, bu.t may be resorted to for a friend or for the ac
commodation of a perscn interested with the officer in some 
busimss, etc.• 

The gist of the offense has been held to be the application of GOTern• 

:ment propert)" to an unauthorized or wrongtul purpose. In CM 24)287, 

Poole 27 BR .321 it was held that an accuseci' might properly' be- found 

~ of. misappropriation of propert7, llhettier he was originally- in 


· lawful possession thereof~ or obtained it b)" '\;respass. The Board of Re
new then ea.ids · 

•1t 1a believed tha; Congress desired to pron.de less 
restricted offenses, along with lareen7 and embe;zlement, to 
cover those cases where a person subject to llilitary law makes 
wrongful and unauthorized use 0£ Gonrnment property deToted 
to the mil1taI7 senice, without regard to whether such 
perscn obtained control of the property right.fully or ,rrong
full.7" (Op. e.c. 32S) • · · . . · 

The earlier holdings ot the Board ot Renew that an accused may- not 

properly be conncted of misappropriation upon nidence which would be 


6 


http:ass\lllli.ng


(181} 


sufficient to warrant finding him guilty of larceey or embezzlement 
ban been oTerruled (Cy 24)287, Poole, 27 ·B.R.321, 32S-J26}. 

Fran these authorities, we conclude that it is immaterial whether 
accused could legally haTe been found guilty of larceny or~embezzle
ment, or whether the ownership o:t the car, in which the engine was in
stalled, ·was in accused or in his wife. If the engine in question was 
actually diTerted through the machinations of the accused from the pur
pose for llhich it was intended, and placed in the possession of ac
cuHd1s wife, then in law accused was guilty of the misappropriation of 
the engine and subject to the penalties hi.posed b:,r Article of war 94. 

' Ho one can reasonably doubt that a GoTernment engine in fact was 

installed in ·11rs. Biggerstaff's car. No attempt to eeny- that fact was 


· made by accused. He did, howeTer, most Tigorously assert that the in
stallation of the engine was made (l) without his knowledge, and (2) 
before bis wife acquired possession of the CheTrolet. 

· · There can be no question that the engine was drawn from the ware
house on 2 October 1944 (Pros. Ex. 2). It is equally certain that on 

11 October 1944~ accu,sed 1s wife made application under oath to the 

Secretary- of state of Illinois for trans.fer of her license· to, and for 

a Certificate of Title to, the CheTrolet car, and in such application 


.stated under oath that title theret~ was acquired on 29 September 1944 
(Pros. Ex. 3}. Accused admitted, as he could not well &Toid doing, 
that the deal to acqul.re the car was closed on 29 September. He claiaed., 
howeTer, that actual po·ssession was not obtained until a later date, 
because Wesoott wanted to driTe to· Iowa City the next. week end, and 
accused's ,r.U'e wanted to drive the Ford to Galesburg on the following . 
week end. The first Sumay. after 29 September. 1944 was l October· 1944; 
and if possession or the Chevrolet was acquired after the next subse
quent -.eek end, the earliest ·date upon llhich .Mrs. Biggerstaff could . 
haTe had delivery would have been Monday, 9 October 1944. .If Mrs. 
Biggerstaff did not receive deliTer,y or the Chevrolet until then, it 
woold appear to be neither impossible ror improbable that the change or 
engines was effected prior to deli'Y8IY of the car to her. HoweTer, the 
only corroboration of accl18ed 1 s testimoDJ"· as to the alleged internl. of 
abau.t 10 days between the conTeyance of title to and actual delive17 of 
possession of the car is that f'm;-nished by the testimony' of Lieutenant. 
Crandall, but he adrpittod that he· was uncertain about -the dates (R.l.42). 
It seems strange that no effort was. made by either· the prosecution or . 
defense to procure testimony- or depositions on this important point from 
either Col~l Edgar or Lieutenant We,scott. 

The fact, if it were a :tact, that Wescott retained possession ot · 

the Chevrolet would not necessarily make impossible the truth of the 
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testiaon,y of Briggs, Caetagnero and Lockhart, since the truth of their 
t3Stimony that accused directed that the new motor be drawn t'l'Oll the 

. Ordnance wareh011se, an:i that it be installed in the Chevrolet car, 
would not be af!ected by the possibility that the substitution of 
engines was actually made before and not after the tble of actual change 
ot possession of the Chevrolet•. Title to the car was in Mae Biggerstatt 
ai"ter 29 Sept.ember, and it would be an unlawful misappropriation of an 
eogine belonging to the GoYernment, for accused to produce and induce 
the installation thereof in her car, whether be!onp or after the keys 
to the car were turned OTer to her and she actual]J began to driTe it. 

It was brought out; at the trial by the questions of defense counsel 
that Government e~ines have been installed in other private cars at 
camp Ellis•. This may be so, but such fact if true neither justifies nor 
excuses the accused. The multiplication of offenses does not produce the 
right, and it can q>erate neither to transform crime into lawful con- . 
duct, nor to excuse, the consequences of wrongdoirlg as to hill who is 
caught while enjoying ~e fruits of crime. 

If, as he testifi~, accused did not direct the substitution of the 
actors and knew nothing about it until :Major Dies discovered the OOT
arnnent motor, with an altered visible number, in his wil'e •a car, then 
of course be is not guilty- ot a.rrr offense, but to accept accused•• 
testimony as true mceasarily involns a determination that Castagnero, 
Briggs and Lockhart canmitted perjU1"7. · .These three witnesses were not 
impeached. No motiTe .on their part for bearmg !alae witness against 
the.accused is awarent;. There is nothing in the, record to suggest a:rq 
s1JCh moliiTe. Accused had a great personal interest in the oul.ccae of 
the trial. The three sergeants had no such interest. So far as appears 
!roll the record, they- were disinterested witnesses. The court, saw and 
heard the witnesses, and could obsern their appearance, manner, . de
meanor and cauiuct llhile under interrogation on the witness stand. It 
could judge of the candor, !rankness and apparent truthfulness of the 
witnesses•. We can do none of those things. For these reasons, the 
court was in a much better position than we are to judge of the credi
bilit7 of the witnesses. The conclusions reached by the court, are . 
presuaptiTel.y' correct. We ·can fini no 8\tbstantial basia for disagree
ment with its conclusions. For us to do so on this record would be 
arbitrary. We conclude that the 8Tidence prov~s beyond a reasonable 
doubt accusedI a guilt of Charge I and its Specif'icatioa. . 

What has been aai~ in effect impels us to the same concl:uioa as 
to the findings of guil.t7 of Charge II and its Specification. h 
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officer• s commission authorizes him to give lawful orders to those ot 
interior rank wider his command. When accused ordered the tour 
sergeants to place a Gowrnment engine in a priTatel7-01111ed automobile, 
his orders were ~wful. To give such orders was conduct to the 
prejooice or good order and militar,y discipline, and constituted a 
military of'i'enee, similar to the specific examples given by Winthrop · 
in his Military Law am Precedents, PP• 726-8. For example, it has 
been held to be such an offense to order gual"ds to enforce prison 
discipline by beating prisoners, and to be such an of.tense even_ for 
an officer junior to the officer gbing the llillawt'ul order not to 
refuse to cbey it (Dig. Op. JAG 1912-40, sec. 454 (10)). . . 

6. Accused was 37,.-.ars of age en 12 March 1945. He was born 1n 
Belle Prairie, Illinois. He is a high school graduate, studied ac
counting in a business school, and was employed b7 a large public 
utility COlllpan;y first as a elem and then as an accountant for 14 
y-ears. He was inducted into the .A.i,ny on 26 February 1942. On 23 De
·cember 1942 he ns appointed a second lieutenant, AUS, and assigned to 
the Quartennaster Corpa, atter successfully canpleting the course at 
the. Quartermaster Officer Candidate School, Fort Francis E. Warren, 
lf.roming. His e!ficienc:r as an officer was rated b;r eight dif!ereut 
superiors during the period of his ccmmissioned senice prior to 1 
January 1945. His ratir:igs haTe beens Teey satisfactor.r, conring 
periods tot.alillg 5½ months, excellent covering periods totaling l2 ½ 
months, and superior coTe~ one period or 1½ months. Before enter
•ing 	the military sern.ce, he was a member of the United States .Nanl 
Reserre from 18 March 1927 to 27· March .1931. 

1• The cairt was lega~ constituted and had jurisdiction ot tu 
subject matter am of the person or the accused. No errors injur
iously affect~ the substantial rights of the accused were COIUBitted 
during the trial. In the opinion of' the Board of Review, the NCOrd. 
of trial ia legal.q euti'iciem to support. the findings of guilty- and 
the sent enc•, and to warrant conf'imation of the sentence. A sentence 
of dismissal, total forf'eitures and confinement at hard labor for 
three 7eara is authorized upon ccmviction ot Tiol.ations of the 94\h 
and 96th Articles of War. 
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SPJGV-Gll 279359 JU~t{i\94S 
Hq ASF, JAGO, Washington 25, D.C. 

TOa The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 Ma:, 1945, 

there are tranS11itted herewith :tor your action the record or trial 

and the opinion o:t the Board of Renn in :the case or First Lieutenant· 

Rola.Bi E. Biggerstaff (~158152.5), Quartel"ll8.ster Corps. . · 


2. Upon trial by general crurt;-ma.rtial this orficer was found 

guilty at'& (1) misappropriating cme CheTrolet automobile engine 

assembly, value about $270, propert.y or the United States :furnished for 

the military service, am (2} or unla:wi"ully ordering four enlisted men 

um.er his command to install such mgine in a privately-owned auto

mobile, belonging -to Mrs. :Mae Biggerstaf:t, his wi!e, in violation or 

Article of War 96. He was sentenced to be di811i.ssed the service, to 

i'orfeit all pay and sllowances due or to become due and to be confined 

at hard labor, at such place as the reviewing authorit;y- might direct, · 


. for three years. The reviewing aut.horit;y- awroved the sentence and for
warded the record or trial for action under Article of War 48. 

:,. .1 summary of the evidence may be found in the acc~g opin
ion or the Board of Ravi ew. The . Board or Review is of' the opinion that 
the record or trial is legally sui'.ficient to support the findings and 
tbe sent, ence am to warrant confirmation thereof. I concur in that 
opinion. 

Accused ~s in charge of the votor Mechanic~ and Motor Operators 
School at Camp Ellis, Illinois. Three enlisted men llho served under 
accused's command at that school testified that pursuant to orders given 
by accused, on 2 October 1944, the:, installed a new Chevrolet auto- · 
mobile engine in an auto.obile,_ which belonged .to accused's ll'ii'e. The 
engine belonged to the United .>tates, and was furnished for t~ military 
service. It was drawn 1'rom· the Ordnance warehouse upon a requisition, 
to which acc'\.18ed' s name was signed by one or these three enlisted men. 
In Janua17 l94S, when an investigation wu :made, the engine was raOTed 
rroa the car b7 the investigatj.ng officer. It was then found th·at the 
Tisible engine number had been crudely- altered to correspond with that 
or the engine lilich was previously in Mrs. Biggerstaff 1s car. The 
aec:ret number had not been changed, and was that of the engine 'which was 
issued en the requisition. .Accused testified that he did not knor 
anything about; the change of' engines 1n the car, and denied that he had 
directed the. enlisted :nen..tc;, remove the old engine and to eubstitule the 
engine owned by the Government. He ·testified that, although bis wile 
acquired title to the car i'rca another officer at the sau station on 
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29 September 1944, it was not delivered into her possession until 10 

days later. The unimpeached and positive testimony o£ the three 

soldiere that accused ordered them to install the motor is regarded as 

su.ff'icient to out1Veigh the explanation made by accused, and to prove 

accw,ed I a guilt beyond a reasonable doubt. 


I recommend that the sentence be ccni'irmed but that the. forfeit 
ures be rElllitted, that the sentence as thus modi.tied be ordered executed, 
and that the United States Disciplin8r,' Barracks at Fort Leavenworth, 
KanBas, .be designated as the place of' confinement. 

4. Consideration has been given to a letter from· the Honorable 

Scott W. Iucas, transmitting a letter f'rcm Hooorable w. s. Jewell, 

County Judge of' Fulton County, Illinois, recCIIIIJD9nding clemency in. be

half' of' the accused; also to a letter f'ran the accused dated ll May 


· 1945 requesting clemency. 

S•. Inclosed is a f'ol"ll or action designed to C&rry' into execution 

the foregoing reOOlll!lendation, should it meet with your apprOTal • 


• 

JlYROO.C. CRAMER 
Major General 

4 Incls The Judge Advocate General 
1 Rec or trial 
2 Action . 
3 Lt r of' l,{ay 2/4.5 !r Sen 

· Lucas 
4 Ltr !r accused dated ll 

May/4S 
( Sentence confirmed but !orf'eitures remitted. o.c.•. o. 232, 19 June l94S) 
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iiAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
·. Wash_ington i5, D. C. 

SPJGH-Cla 279360 

~ MAY 194S 
UNITED STATES 	 ) SECOND Am FORCE ' 

) 
v. 	 ) Trial by G.C.M., convened at 

) Fairmont Army Air Field, 
Second Lieutenant HARRY ) Geneva, Nebraska, 2 April 1945•. 
B. JACOBSON (0~2048347), ) · Dismissal. 

Medical Administrative ) 

Corps. ) 


OPINION of the BOARD OF REVlEW 

:TAPPY, GUiBRELL and TllliVETHAN, Judge Advocates 


• 1. The Board of Revie~ has examined the record of trial in the 
case of the officer named above and supmits this, its opinion, to The 
Judge Advocate General; 

2. The accused was tried upon the· following Charges and Spec:ifi-: · 
cations: 

CHARGE I: Violation of the 61st Article of War 

Speci(.ication: In that Second.Lieutenant Harry B. Jacobson, 
MAC, 241st Army Air Forces Base Unit, Squadron M, did, 
without proper leave, absent himself from his station 
at Fai~mont Army Air Field, Geneva, Nebraska, from about 
3_ February 1945 to about 5 March 1945. 

CHARGE IIs Violation of the 	96th Article of War 
' 

Specification 1: In that Second Lieutenant Harry B. Jacobson, 
***,did, at Omaha, Nebraska, on or about 18 Jafiuary 1945, 
with intent to deceive, wrongfully and unlawfully make and 
utter to Hill Hotel, Omaha, Nebraska, a certain check in 
words and figures as follows, to wit: 
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Rapid City, s.· Dak., Jan 18, 1945 No._ 

Ma.in Office 

FIBST NATIONAL BANK OF. THE BLACK HILLS 


Pay To The 
Order Of __..,.H_.il._1.......,H...,ot...e.....1.......C,_o,.._________ $15,00 . 


1 

Fifteen and -----------------------------------------No/DOLLARS
Joo 

·/s/ Lt. H, B, Jacobson 

0-2048347 


Indorsed on back: Hill Hotel Company 


and by means thereof, di~ fraudulently obtain.from said 
Hill Hotel, 0ma·ha, Nebraska, $15.00, lawful money or the 
Unitea States, he, the said Second Lieutenant Harry B. 
Jacobson, the~ well knowing that he did not have and not 
intending that.he should have sufficient funds in the 
First National Bank or the Black Hills, Rapid City, 
~outh Dako~a for the payment or said check. 

·Specification 2: Same allegations as Specification l except 
check uttered on or· about 19 January 1945. 

Specification 3: Same allegations as Specification l except 
, 	 check drawn on First National ilank, Denver, Colorado, 

and uttered on or.about 5 February 1945, to Hotel 
Fontenelle,. in the amount or $25 •· 

Specification 4: Same allegations as Specification 1 except 
check drawn on The Rapid City National Bank, Rapid City, 

, South Dakota, and uttered on or about l4 September 1944, 
to B. L. Harris, in the.amount or $10. 

Specification 5: Same allegations as Specification l except 
~heck uttered on or about l4 November 19~, to A:t Koch. 

Accused pleaded.guilty to Charge I and its Specification, not guilty 
to Charge II and its Specifications and was round guilty or all Charges 
and Specifications. Evidence ot a previous conviction !or one day's 
absence without leave was introduced. He was sentenced to dismissal, 

· total forfeitures and confinement for three years. The reviewing au• 
thority app~oved only so much or the sentence as provides for dismissal 
and forwarded the record'o! trial for action under Article of War 48. 

·3. The prosecution introduced the following evidence t~ pr~e 

commission of the following otrenses. · · 
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·a. Charge I and its Specification: 

The accused absented himself without leave from his .station 
at Fairmont Army Air Field, Geneva, Nebraska, on 3 February 1945, and 
remained absent until 5 March 1945, when he surrendered to milita:t-y · 
control at Kansas City, Missouri (R. 8; Pros. Exs. 1, 2). 

' ', -	 : . 

b. Charge II, Specifications l to 51 inclusive: 

· By depc:>sitions and by· other relevant documentary evidence all·. · 
properly admitted at the trial, it was established that accused uttereq_ 
the tollowing described five checks signed with his name as maker 'tor 
which he received the consideration shown belO'ff, vis (R. 8; Pros. Exs. 
3, 5, 7, 9, ll)t 

Spec. ot Date Check 
Cbarg! Iuyeg Amoynt Payee 

Consideration 
F~It Cbeck· Drawee.~nlc ' . 

l 18 Jan 45 $15 Hill'Hote+ ·.cash 
Corp.~ 

First Natl Bank 
· .of the Black Hills 

If n .. 	 ff. ff II.2 19.Jan 45 $15 " " ' 

.3 5 Feb 45 $25 	 Hotel· Hotel bill & First Natl Bank, 
Fontenelle cash Denver, Colo. 

4 14 Sep 44 ilO BL Har~is· ·cash Rapid City Nati 
·Bank .. 


5 ·14 Nov 44 $15 Art Koch Cash 	 First .Natl Bank 
of the Black Hills 

.. 
After passing throug~ customar;y: banking channels all of these cheeks were 
returned unpaid to the respective payees thereof. Payment had been refused 
by each of the drawee banks because accused .had no account therein.. . None 
o~·these· checks have been redeemed by the accused (R. 8; Pros. Exs. 3-9 
inclusive). . · · · · · , · · · 

After being warned ot his rights by the investigating officer 
appointed to e_xamine into these Charges and Specifications, accused 
-voluntarily stated to him that on or about 18 January 1945 he visited 
Omaha, Nebraska:, became intoxicated and "must have given" the Hill Hotel 
two checks for $15 (Chg. II, Specs•.1, 2) inasmuch as he recognized the 
handwriting and signatures thereon as his own but he had no recollection 
ors~ doing because of his intoxicated condition. Similarly he recognized 
his penmanship on the check for $25 given to the Hotel Fontenelle {Chg. II, 
Spec. J) but because he was intoxicated at the time he had no recollection 
of having uttered it: He admitted that ·at no time during the period from 
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14 September 1944 to 5 March 1945 did he have an account or any bank 
credit with any of the three banks on which the above-mentioned five 
checks were drawn. He further stated that he visited the city of Omaha 
on 2 February 1945, became intoxicated and so remained for several days 
and then, recovering from the effects.of bis· insobriety, he realized he 
was absent without leave. Thereafter he resumed his drinking, wandered 
to the cities of Des Moines, Iowa, Chicago, Illinois, and to Kansas City, 
Missouri, where he sobered up and surrendered himself to military 
-authorities (~. 8; Pros. Ex. 10). 	 · · '. 

4. For the .defense Major Guy M. Walters, Medical Corps,· testified 
that he examined accused for a period of two or three days during.the 
f'irst part of March 1945 and found him to be a chronic alcoholic, i.e. 
a periodic drinker who drinks continuously for a period of days or even 

.weeks 	(R. 9). On cross-examination he testified that it was possible 

for a person.to do certain things while under the influence of liquor 

and know what he is doing at th~ time but thereafter indulge excessively 

in alcoholic liquor and have no recollection of his previous conduct 

(R. 10}. · . . . 	 · · · , . 

. 
· ·After accused had been advised of his rights be elected to· 

make an unsworn statement through counsel. Defense counsel stated that 
an ever increasing overindulgence in alcoholic liquor was the basic 
cause -of accused's difficulties and when intoxicated he failed to realize 
what he was doing. Accuseddi.d have a general, hazy recollection of writ 
ing· some checks but he did not remember how many or under what circum-. 
stances•. He is married and has two children•. Because of his present 
difficulty his allotment of pay bas been discontinued and, although he 
has received a.small amount of.pay, it has been insufficient both to care 
for the needs of1 his family and to permit him to redeem these worthless 
checks. 

5. The evidence of the.prosecution fully establishes the alleged 
absence without leave and also that accused fraudulently made and uttered 


·-the five checks inasmuch as he ,did not then or thereafter have an account 

. in any of the banks on which these checks were drawn. In bis s·tatement 


to the investigating officer and in his unsworn statement given at the' 
trial he did not deny commission or any of the acts alleged but, indeed, 
admitted most all or·tbem and sought only to excuse his conduct on the 
grounds of intoxication. Drunkenness is no excuse for a crime and is 
only a defense when it is so gross as to 4ffect mental capacity to enter- · 
tain the requisite intent to commit the act charged (Jie:tJi, 1928, par. 126~). 
However, it is apparent from accused's Olfn testimony that bis into~cation 
was not such that he was utterly oblivious of his acts at the time they 
were committed. Furthermore, the neat, legible penmanship on his checks 
is not what would be expected of one insensibly drunk. It has not been .. 
established by this record that accused was so intoxicated that be was 
unable to intend to write and utter the five •orthles.s checks at the time 
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he did so.· As tor his absence without leave, specific intent is no 
element or the ofte~e and proof or the &ct alone is sufficient to 
es'J;ablish guilt (MOM, 1928, par. 126§). Accordingly, voluntary drUDk
enness would constitute no defense to this charge. The evidence 
sustairis all findings or guilty. 

6. Accused is 26 years or agl:l I married and has two children. 
War Department records reveal that during the year 1939 he owned and 

. operated a cleaning and pressing establishment and also was employed 
as sales manager of a new and used automobile agency. Thereafter he 
attended the Unive;rsity- or Kansas City- for two and a halt years after · 

_which, apparently-, he was employed for about six months as a guard at 
a powder plant. On 4 February 1943, he was inducted into the military-. 
service. After successfully- completing the course at Medical Adminis.
trative Corps .Officer Candidate School, Camp Barkeley, Texas, he was 
commissioned a second lieutenant on 15 September 1943. On 12 May 1944 
he was found guilty- by general court-martial of absenting himself with
.out leave fr011'·4 .to· 5 April 1944, and ·was sentenced to forfeitures 
ot $100 per month for three months and to be reprimanded which sentence 
was approved and ordered executed by the reviewing authority. 

~ .. 
.,,. 7. The court was legally constituted and had jurisdiction ot 

the person and the offenses. No errors injuriously affecting the sub-· 
.stantial rights of the accused were committed during the trial. In 

· the opinion of the Board of Review the record of trial is legally 

sufficient to support the findings of guilty and the sentence, as 

approved by the·reviewing authority, and to.warrant confirmation or 


. · . the aentence • ." Dismissal. is authorized upo~ convii;:tion of a violation 
ot Article of War 61 or or Article of War 96. · 

Judge Advocate~~~. 
Judge Advocate/4£a.'™' lt.k(W,~, 
Judge .Advocate4~ , 
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14 JUN 1945 
Hq ASF, JAGO, Washington 25, D. C. . 

TOz The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are tranamitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Harry B. 
Jacobson ((),,,,'2048347), Medical Administrative Corps. 

2. Upon trial by general court,-martial this officer was found 
guilty of absenting himself fran his station for thirty (30) days, in 
violation of Article of War 61 (Chg. I, Spec)., and of fraudulently 
making and uttering five (5) worthless. checks on which he obtained a 
total of $80., in violation of Article of War 96 (Chg. II, Specs. l-5, 
incl.). He pleaded guilty to Charge I and its Specification. He was 
sentenced to dismissal., total forfeitures and confinement £,or three (3) 
years. The reviewing authority approved only so much of the sentence .. 
as provides for dismissal and forwarded the record of trial for action 
under Article of War 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is le1:;ally sufficient to support the findings of guilty 
and the sentence, as approved by the reviewing aut.liority, and to warrant 
confirmation of the sentence. I concur in that opinion. Accused absented 
himself without leave from his station at Fairmont Arrrry Air Field., Geneva., 
Nebraska, fran 3 February 1945 to 5 March 1945. He fraudulently ma.de and 
uttered five worthless checks on 14 September 1944, 14 November 1944, 
18 January 1945, 19 January 1945 and 5 February 1945, respectively, on 
ffllich he obtained a total of ~80, without having accounts or bank credits 
in any of the three banks on which these checks were drawn. The review
ing authority has advised this office that subsequent to the trial and 
while the record of trial was receiving statutory examination in this 
office, accused broke arrest and absented himself without leave for four 
days, having. in his possession a pair of Government sun glasses which bad 
previous~ been the subject of a report of SUI"Y'8Y• 

I recommend that the sentencs as approved by the reviewing 
authority, although inadequate, be confirmed and carried into execution. 

4. Inclosed is a fonn of action designed to carrJ into execution the 
foregoing recamnendation., should such reconunendation meet with your approval. 

~- ~. ~o--• • 

2 Incls . MYRON C. CRAMER 
1. Hecord .o:t trial . . Major General 

~~.g..2! ..~~-~!-~c~~~?._ _____ ····-· /!ffJ'f:~#PJ _-~~- _Judge ~dvoca~ -~e~~~al _ 


.. ,.( tentence as apprOYed bJ° ~-:~~~ho~t7 confirmed. o.c.K.O. Z,0 ;;·---~~f 4SJ~

1 

}f<>" ·,t ·. _, 
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UN IT ED ST ATES ·) NORTH ATLANTIC DIVISION 

) AIR TRANSPORT COMMA.ND 


v. 	 ) 
) Tria.l by G.C.M., convened at APO 100, 


PriTate TliDMA.S C. RANDOLPH ) c/o Postmaster, New York, New York, 

(36574716), 1"55th Engineer ) 19-22 March 19~. Diahonorable dia-

Servioe Company, APO 100, ) . charge and confinement for life. 

c/o Poatmaater, New York, 1iew ) Penitentiary. 

York. ) 


--~----------~-----------....~ REVIffl b7 the BOA.RD OF REVIEW 
LYON, HEPBURN and MOYSE, Judge .Advocates. 

------------·----~----------
· 1. The Board ot Revi.- he.a examined the record ot trie.l in the ou• 


ot the aoldier Da.llled above. 


2. The aocuaed wu tried upon the i'ollowing Charge and Specifioations 

CHA.RGEa Violation of the 92nd Artiole of War. 

Speoiticationa In that Private Thoma.a c; Randolph, 1455th 
Engineer Servioe Comp9.IliY, did, e.t or near Praia, Teroeira., 
Azores, on or about 13 February 1946, rorcibl7 aDd feloniously, 
against her •ill, have oarna.l knowledge or Maria :Madalena 
Gonoalvea Nunes. 

He pleaded not guilty to and wu found guilty of the Charge and the Speci

fication. Evidence wa.a introduced or a. previous conviction by a aumma.ry 

court-martial of a Tiola.tion of the Slat and the 96th .Articlea ot War by · 

being a.baent without leave for a period or 50 minutes and being diaorderiy

in uniform in a public place, for which he was aentenced to be confined 

a.t hard la.bor tor 14 de.ya end to forfeit 120 or his p~. Be wa.a sentenoed 
.in the instant case to be diahonorabl.y discharged, to forfeit all pa.y and 
. allowanoes due or t.o become due, and t.o l:ie confined at hard labor at auoh 
plaoe u the re-vining authority might direct for thB term ot hia natural 
life. The renewing a.uthority approved the aentence, designated the thited 
Statea Penitentiaey, Atlanta., Georgia., as the pl&oe ot confinement, and 
tonrarded the reoorcl or trial tor aotion under Article or War 5()t. 

,r 
~. The evidence for the pros~cution •Y be aummari&ed aa follon • 

At the time ot the commission ot the e.lleged ortenae e.nd at the 
time ot the trial the aoouaed 1i"U in the military aerrloe ot the United Statea 
stationed near Praia, A&orN (R. 12,148). 

http:aumma.ry
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On 13 Februa.ry 191Q, a.t or a.bout 1300 hours-, accused a.nd another 
soldier, Priva.te Joseph F. mndowioz, le.ft their base and went to the nearby 

city of Praia, Azores (R. 8-9;13,16,19). They stopped at the tailor shop, 

and at several cafes where they dined and drank champagne. Accused was then 

"feeling pretty good" but "wasn't drunk" (R. 9,19). At about 1500 hours, 

on the way to the docks, they saw a little girl near the Cafe Rosa, and 

bought her some ce.ndy and oup cakes before proceeding on their way. This 

girl, identified a.a Maria Madalena Gonoa.lns Nunes (hereinafter referred to 

a.a Maria), is 5-1/2 years of age, and on that day was wearing lipstick and . 
rouge in celebration of Shrove Tuesd9¥, lcnowli to the Portuguese as "dia 
da Entruda.da11 or 11dia. da. oa.rna.va.1 11 (R. 7,13,43,104-105, Ex. 2). About 1700 
hours they were joined by two other soldiers, one of whom, named Priva.te 
First Cla.as Don F. Va.n Eeghen, went with a.ccused to the C&fe Terezinha. for 
some olives (R. 10,16). On the way, accused again·Ba.W' :t.sria., and he topk 
her with them to the cafe. There Van Eeghen changed some money while a.o
cused, who.had placed Maria. on a. chair, fondled and oa.ressed her, put hia 
a.rms around her a.nd kissed her (R. 16,21,24,26). Accused attempted to in
dicate to the waiter by gestures, and verbally requested permiaaion to take 
the ohild to her home to sleep, but he could not be understood (R. 21-22). 
Van Eeghen left the oai'e without accused, and shortly thereafter acouaed waa 
seen lea.ding Ma.ria by the hand going in a southerly direction toward the beach 
of Praia. Maria. was identified by six wi tnessea who knew her a.nd saw her wa.lk;. 
ing along with a. soldier. None ot the witnesaea knew the aocuaed aild only one 
identified him u the soldier (R. 26-27, 28-39). The accused was wearing an 
overseas cap at the time (R. 38). They were last seen together (a.a it was 
getting dark) a.orou frcm the thea.ter on Rua Serpo Pinto, which overlooks 
the bee.oh (R. 41). At a.bout 2000 hours, Ma.ria's fa.ther and brother, who 
had been searching for her since 1700 hours, found her at Poco Da Areia, 

· an a.rea close to the beach a.nd near the vioinity of the thea.ter where 
she wa.a laat seen. with a.ccused. She was covered with blood and crying, and 
did not recognize her father or brother. She asked them to take her to her 
parents' home, a.1ld as her father picked her up, blood .from her vagina. ran 
down her legs a.nd. dripped on hi• shoes. She had no panties on (R. 43-46). 
About the same time, a.ocused we.a observed in the public square by a girl 
who was looking £or Ma.ria., and who had previously seen him. lea.ding the ohild, 
by the hand. She noticed that he we.a ha.tleu (R. 38-39). At approximately 
2020. he entered the Cafe Sa.n 'Paolo. &l'ld ordered chicken and wine. The 
proprietor noticed that he wore no hat, and that the first thing he did 
on entering was to ,rash his hands. Aa accused wa.ited for the chicken, he 
sat on a chair with his head in hie handa, and his arm resting on an elbow. 
From time to time he brushed his trousers above his knees (R. 46-50 ). He 
was driven back to the field by "ta.xi• (a. native horse-dra.wnwa.gon), a.r
riving about 2100, and was still hatless (R. 49-51). Between 2100 and 2200 
hours, ·he left his tent and ,rent to the ana.ok ba.r at "P&T" • where he met 
some or the sold~ers he had seen· in town. He wa.s ,rearing a garrison bat 
and his shoes were muddy (R. 58-59,68 ). To the tour aoldie rs and nthill 
the hearing of an officer sitting at the same table he boasted that be ha4 
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intercouru with •a young girl in town tonight in Pra.ia" and that he had 
•a difficult time due ·to the tightneaa of the' young girl" (R. 55,57-58). 
He allo stated that he did not take a propeylactio beoauae •1 didn't ha.ye 
to, this was something young and tight, in. fa.ct,,it 1'8.a so tight I had . 
to use the oil from my pro kit" (R. 60); ·that he did not use a rubber contra-. 
ceptive J that the act occurred "down on the bee.oh in some ca.Tea" (R. n) J 
that he lost his oversea.a hat "in a cave down at the beach in Praia" (R. 
6l)J and that it had cost him "nothing,• am that he had left the gir:\, 
"right there" (R. 64). Later, a.t his tent, he told his bunkmates that hi.a 
"penis felt like it was on fire, 11 that it "burned badly, was very ra.w," 
and on exhibition it appeared very red and "there wu a lit\le sand on it". 
(R. 61-62, 69,71). In describing his experience the accuaed told one ot 

his tent mates that he "took off his pants and after he got through 11J&.1 


looking for them and he foUDd them by some oaTea• (R. n). 


A medica.l examination of the child :Maria revealed that her sexual 

organs were awollen, that the hymen had been torn away from the 1'8.lla to 

which it wu attached, and that there we.a a tear of the organ.a taro centi 

meters long and one centimeter deep, which ehowed the depth of the penetra-· 

tion, with dead male sperm therein. The medica.l en.mina.tione of the child. 

and of the aoouaed were made on 14 Febniar,y 1945 'b7. Medical Corps officers 


· (R. 98). In the opinion of the examining doctor, a male penie had. ca.used 
the injury from attempted intercourse, and that the force required to make 
this tea.r would oauae abraeiona to a penie ailllilar to those found on aocua~ie 
penis. Penetration had been effected to the extent of the tear (R. 98-99 ). 
lheee. abruio:cs were ringlike or annular shaped, circling the entire head 
of the penie, which wu 't>right red, and oonred an area approxiu.teq two 
centimeter• on one aide and one and a half' on the other (R. 96,98). The 
doctor stated that in hie opinion the injury to the penie wu recent and 
was caua ed by attempting to put it in a small opening, and being unable to 
do it completely. He was of opinion that the condition could not haTe re
sulted from normal aexual intercourse with a normal per,oa (R. 96-97). 

. . 
On 14 February 1945, the oaTe on the beach at Praia, near which 

accused and the child :Maria were la.at seen together, wa.a eiernined, and there 

were found therein a. partly used tube containing whit• ointment f'roa a p~o

phyla~tic kit (R. 78, Ex:. 3,4,5,13), a piece of eugar cane with apota 

thereon subsequently, analyzed to be blood (R. 89,100,103), an oTeraeaa cap 
with aerial number S-4644 (R. 18,Ex.18), and a ohild'a pair o.f' light blue 
pa.ntiea (R. 86, Ex. 19). The pantiea were identified by .Maria'• mother · 
u the ones she had put on Maria on the day of' the offense, the only dif
f'erenoe being that they were found torn at the bottom and aide• (R. 104-105). 
The overseas cap belonged to a aoldier in accused'• outf'i.t who ht.4 loat it 
at Chriatma., and who had.departed for the United Stat•• on furlo~gh on 6 
.luiua17 1946 and had not returned· to the base until 17 Maroh 1945 (R. 90-93). 
An analysis, by the Benddine teat, of accused'• clothing worn on the day 

, of the offense renaled that apote on the tail• of' hie ahirt, cuff' and 
aleeTe of' the lett arm and right arm., on _the tly ot his drawers, and on 
the inside of' his trouaere, probably caused by blood. When the ohemical 
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wu applied th9 spots turned blue indicating the preaerioe of either blood 
or fresh vegatable or fruit juioe. Both kneea of the trousers were dirty 
and sandy and there waa sand on his shoe, {R. 79.85, 99-103, Exs. 6-17 
inol. ). ·, , 

4. Aoouaed, after being advised .of his rights, elected to be sworn 

as a witness in his own behalf (R. 107-108). He testified that he had 

left the be.ae with the soldier Trendowioz and arrived in Praia between 

1230 and 1300 hours (R.. 110). They went to the tailor shop· and then to 

aevert.l oafea whe~ they ate and dr&nk wine (R. 108,110-116). About 

1600 hours they saw a little girl in one of these oafes for whom they 

bought oandy and oakes, and who remained behind when they left the oafe 

(R. 108-109,lll). He could not "be sure"_ that_ the child Maria was the 
girl for whom he had purchased the ·candy, and at no time did he walk along 
the city streets leading a little girl by the hand (R. 132-133 ). He re
.turned to the Royal Cafe bet.een l 700 and · 1130 where he met some of his 
friends,. one of whom, Van Eeghan, went with him about 1745 hours to another 
restaurant for some olives and to change some money (R. 108,115-116). About 
1800 he left Van Eeghan there and departed alone for the public square where 
he hired a-t~ to drive him to the beach, after indicating to the driver 
that he wanted him to procure a prostitute for him (R. 108-109,117-119, 
140). 'l'he taxi took him to the caves on the beach where he got out. and 
waited near the fence while the driver went down to the caves and procured 
a prostitu~e for him.(R. l08-l09,118-ll9,l24,136,14l). They then drove 
to. a :oearby wiDB tavern where he had intercourse with the girl sometime 
alter 1800 and the act lasted about vrenty minutes (R.109,119,136, Ex. 
22 ). , During the act he felt his penis "burning," and he took a "pro" 
when he bad finished. The girl did not bleed, and the girl was "tighter 
than moat of the men a.re getting, tighter than what I ha.Te been getting." 
but he did not use any lubrication (R. 123). He wu wearing an overseas 
cap when he drove out to the bee.oh, but on his return to Pra.ia about 2000 ' 
ho'ln"a, his hat was missing and he could not remember where he had left 
it (R. 109.123•124,125,136). Exhibit 18 was not his hat, because hi1 hat 
had no braid thereon ·(R.131). On hie return to town he went to a oafe for 
chicken and took a ta.xi _baok to the field, arriving about 2100 hours (R. 
125-126). He went to the snaok bar at the Priorities & Traffic Building,. 
but at no time mentioned to aivone that he had intercourse in a oave on 
the beach am lost his hat therein (R. 127.145 ). 'When he returned to hi• 

·tent he did state to his bunkmates that he had intercourse on the beach 
and it "wu a tight piece" (R. 127-128), but that he didn't exhibit his 
penis to show them the effeot thereof (R. 128). The condition of hi• 
penis wu oauaed by a rash for whioh he had been reoeiving medical treat
ment for onr two (2) months (R. 137.153-164. Def. Ex. 1). . . 

An adjournmem; for one day was granted upon request of defense 

oounael for the purpose ot locating the taxi driver and prostitute who 

accused testified werelrith him bet.-e~n 1800 and 2000 hours (R. 136). 
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When the court convened the tollOW"ing day, the def'enae ~:~_,iden- · 
tif'ication a taxi driver named Manuel da Terra, and a prostitute named 
Silvina. de Jesua, whom aooused positively identified u the persona who 
were with him (R~ 137,138,142,148). A defense witness also identified 
the prosti.tute as the one with whom he and aocuaed had rela.tiona on 9 
February 1946, prior to the o.ftenae charged herein (R. 148-151). 

6. In rebuttal, proseoution oa.ll~d as witneaaea the •taxi• drinr, 

Manuel da Terra., and the prostitute, SilV&Da. de Jesua (R. 169,161). The 

•taxi• driver testified that on 13 February at about 1700 hours, he and 

several other drivers went to ·a. nearby town to obtain some dancers for the 

festival J that he returned about 1900 hours at which time he stabled hb 

horse a.nd did not engage in any further busineaa that nightJ that he waa 

unable to identify aoouaed, and at no time during the afternoon or evening 

of that day did he drive arr:, soldier to the wine ta:vern shown in Exhibit 

22. · His testimocy waa oorrobora.ted by. one of the drivers who had been 
with him (R. 161-162). The prostitute testified that on 13 February at 
1400 she went to another town to see the festival dances, and returned to 
Praia at duskJ that she dressed and went to the theater whioh she left 
a.bout midnightJ that she did not Jcnow the &COWied and had not seen him at 
any time during the afternoon or evening of that da.yJ that for a period of 
·approximately eight days prior to 13 February she had no relations with 
any soldier, alld even denied inter~ourae with a.ooused on the 8th or 9th of 
February (R. 163-166). Prosecution also produced a.a awitnesa the owner 
of the wine tavern shown in Exhibit 22 (R. 166). He testified that he 
closed his tavern between 1800 and 1830 on 13 February alld when he le~ the 
building he looked the doors and kept the key in his possession; that the 
doors were stil} locked on his a.rrival·the following dayJ that he was un
able to identify accused; and that &t no time during the afternoon or even
ing of that day did &ny soldier &.lld a woman enter his wine ahop (R. 166-168 ). 

6. The aocused stands convicted of rape upon a 6-1/2 year old female 
ohild near an air base in the .Azores. The commission of the aot and the 
proof that the aooused we.a the perpetrator rests entirely upon oiroumata.n-. 
tial evidence. Circumstantial evidence in order to oonviot must exolude 
all other rational hypotheses. than that of guilt (CM 233766, 20 B.R. 121). 

The evidence introduced by the prosecution olea.r~ established. 

beyond &cy rea.sona.ble doubt and to the exoluaion of~ other rational 

hypothesis that whatever injuriea or abuses were suffered by the child in 

the instant oa.se were inflicted or committed by the &0cu1ed. Suooesaive 

witnesses, who had no interest other than to speak the truth, positively 

identified the aoouaed as the soldier who displayed extraordinary intereat 


. in the child when he first bought her cakes, when he later fond.led her a.a 
she stood on a chair in a restaurant, and when he ·led her by the hand along 
the streets of Praia toward the oaves on the beach a.bout two hours before 
her father found her standing near that same place with blood atreaming down 
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her lega from her lacerated and torn vagina. The accuaed'• subsequent 
boasting of his sexual activitiea in the presence of four or m~re o~her 
militaey personnel, the losa of his hat, the condition of his private,, 
am numerous other details, not only permit the fair inference that he 
inflicted the injuey but also exclude any other rea.aonable oonolusion. 
That the .aooused ha.d sexual intercourse with the child ma.y be and was 
legally and properly interred from the nature of the injury as described 
by the medical officer, the presence of male sperm in the vagina of the 
child, the admission of the accuaed concerning.his sexual activities at 
the time, and the condition of his private• shortly a:f'ter the commission 
of the act. No other reasonable conclusion could be reached. It is un
neceuary to review ea.oh and every oircumstanoe shown by the prosecution's 
evidence. Suffice it to say that all or the circumstances formed a perfect 
mosaio of guilt on the part of the accused of enticing the child to the 
oave on the beach a.Dd there gratifying his lust by forcibly inserting his 
male sexual organ into her vagina. The condition of the child's vagina 
was mute but oonoluaive evidence of the foroe that he employed in effect
ing penetration. 

The aocu.eed'a explanation of his activities during the two hours 

in question was exploded a.s a completely fa.lee fabrication. Not only did 

the witnesses upon whom he baaed his alibi refute his story, but.he wa.s 

shown by numerous otherwitneases to be unwortey of belief. Thus, he denied 

ever walking down the streets of Praia with the child. Six witneaaea sa.w a 

soldier walking through the streets of Praia with the child whom they knew. 

One of them identified the accused. Circumstantial evidence al~ established 

-the identity of the soldier as the aoouaed. He denied that he made any remarks 
about ha.Ting had sexu&l. intercourse during hie Ti.sit to 11P&T". Four witnesaea 
testified to the contrary. The soundness of the court's rejection of hia pro
testationa or innooenoe ia fully aupported by the evidence of·reoord. 

The remaining question for determination is whether the acoused'a 

acts aa shown by the erldenoe oonstituted rape. 


The :Manual for O>urts-Ma.rti&l., paragraph 148.!?_. pro~ea 1 

"Rape is the unlawtul oarD&l knowledge ot a woman by force 
and. w1 thout her oons ent. · 

. •A:trt penetration, howeTer alight, of a woman'• genitals 
ia 1\U'fioient ca.rna.l knowledge, whether emiuion occur, or not. 

"The oftenae may be committed on 'a female of any age. 
"Foroe and want ot consent are indiapensable in rapeJ but 

the force inTOlved in the aot or penetration ia alone auttioient 
where there ia in faot no oonsent.• 

It is elear tram the evidence ·that the fe1U.le: ohild wu ot auoh 
tender years that she was incapable of rea.lbing the nature of the act and 

.therefore incapa.ble of girlDg oonaent. 
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11.!oquieaoehoe of an infant 1• not oonaent. The con.sent; ot 
a female of suoh tender years aa to be uncomoioua of the nature 
of the aot, or even her aiding the priaoner in the attempt, 1s 
no defense.• 

It wu shown that the aocuaed used sufficient foroe to cause a 
oontact to be made between the genital organs of the aocuaed and the child. 

We, therefore, find the following elements of rape presents (1) 
unlawful ca?'I18.l contact,. (2) with a female, (3) by force, (4) without her. 
consent. The only element unaccounted for is penetration. Thia wa.a con- _ 
elusive~ ahown by the condition of the child's vagina. The presence ot 
the sperm proved beyond rea.aonable doubt tha.t the penetration 11&.s effected 
by the. male orga.n. · 

The record ot trial ia, therefore, legally sufficient to support 
the findings or guilty. 

7. War Department records show the aocuaed to be 21 yea.re of age. He 
oompleted 10 years ot schooling. On 22 February 1943 he was inducted into 
the aervioe at Detroit, Michigan. He testified tha.t he 1a married. 

B. The court was legally constituted and had jurisdiction over the 
accused and of the offense. No errors injuriously affecting the substan
tial rights of the aecuaed were oommitted during the trial~ In the opinion 
of the Board ot Review the record of· trial 1s legally sutfioient to support 
the finding and the sentence. · Confinement in a pe~tentiary is authorized 
by .lrtiol~ of War 42 for the offenae ot rape, recognized as an offense ot 
a ·oivil m.ture and so punishable by penitentiary confinement for more than 
one year by Title 22, paragraph 2801, of the District of Columbia Code. 

Judge Advocate. 

, Judge .A.dvooa:te. 
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WAR IEPARTMENT 
A:rrrfJ' Service Forces 

. In the Office of The Judge Advo~ate General 
· Washington, D. C. ' 

SPJGN-cM Z'/9399 

UNITED STATES 

v. 

Private ROBERT L. WILLIAMS 
(34162143), Compaey B, 
180th Infantry. 

) 45TH INFANTRY DIVISION 

J Trial by G.c.M., convened at 
) .A.PO 45, 14 February 1945. 
} To be shot to death with 
} musketry. 
} 

OPINION of the. BOARD OF REVIEW' 
LIPSCOMB, O'CONNOR and MORGAN., Judge Advocates 

1. The Board of. Review has exam:f ned the record of trial in the 
case of the soldier named above and submits this, 1ts opinion, to The 
Judge Advocate General. • 

2. The accused was tried upon the following Charges and Speci
fications, . 

CHARGE I~ Violation o! the 58th Article of war. 

Specification l: In that Private Robert L. Williams, 

Company B, 180th Infantry., did,· at or near Anzio, 

Italy, on or about 28 April,.1944, desert the service 

o.f the Uni.tad States by absenting himself without 
proper leave .from his compaey, Ydth intent to avoid 
hazardous duty., to wits return to the front lines 
for combat operations against elements o:t the German Armed 
forces, and did remain absent in desertion until he surrendered 
h:i.Jnself at or near .Anzio., Italy., on or about 11 ~., 1944•. 

Specification 2: In that Private Robert L. Williams., Compan;y
B., 180th Infantry~ did, at or near Campo Leone Station, 
Italy, on'or about 4 June, 1944, desert the service of the 
United States and did remain absent in desertion until he. 
returned to military control at or near Naples; Ital¥, 
on or about 20 September., 1944; 

Specification 3s In that Private Robert L. Williams, Compa?JY' 
B., 180th Infantry., did, at Ill.sciplinary Training Stockade, 
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PBS, at or near Naples, Italy, on or'about 20 Septeni>er 
1944, desert the service of the United States and did 
remain absent in desertion until he returned to military 
control at or near Naples, Italy, on or about 22. October 
1944 • 

. Spec1!1catLon 4: In that Private Robert L. W11J1ams, Company 

B, lSoth Inf'antr,y, did, at or near Wimmenau, France, 

on or about. 17 Januar,y 1945, desert the s_ervice of the 

United States by absenting hiJnself wl. thout proper leave 

from bis organization nth intent to avoid hazardous 

duty, to wtt: combat operations against el.E111ents of 

the German Armed Forces, and did remain absent in de

sertion until he returned to military control at or neazo 

11'immenm1, ·France., on or about 19 Januar,r 1945. 


CHARGE II a Violation of the 64th Article of War. 

Specification: In that Private Robert L. Williams., Company 

B, 180th Inrantr,y, having receiveti a lawful command 

from Captain Howard M. Richie, Headquarters Company, 

1st Battalion, 180th Ini'antr,y., his superior o.t'.tl.cer, 

to join bis conpany- and take up position against the · 

'1181DY, did., at or near Wildenguth, France, on or about 

17 January 1945, wilfully disobey the same. 


CHARGE III: Violation of the 69th Article of war. 

Spe.6if'icatl.on la In that Private Bobert L. Williams, Company 
B, 180th Infantry, having been dul,y placed in .confi.nement 
in the. 45th Division Stockade, near Campo Leone, Italy., 
on or about ll liay 1944., did., at or near Campo Leone 
Stat.ion., Italy., on or about 4 June 1944., escape .t'rom said 
confinement before he was set at .liberty by proper authori~y. 

Specification. 2: In that Private Bobert L. Williams, C'ompaey 
B, 180th Infantry., having been du)Jr placed in confine
ment in the Disciplinary Training Stockade, :ms, near 
Melito, Italy, on a date unknown, did~ at the Dl.sciplinary 
Training Stockade, Pm, near Melito., Italy, on or about 
20 September 19M., escape from said confinement before 
he was set at liberty by proper authority. 

He pleaded not guilty to, and ns found guilty· or, all Charges and Speci
f'1cat.1ons. He was sentenced to be shot to death with musketry. The . 
findings and sentence were concurred in by all members of the court who 
were present at the time the vote was taken. The reviewing authority 
· approved the sentence and forwarded the record of trial for action under 
Article of War 48. The, Commanding General, European Theater o! Operations, 
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con.f'irmed the sentence and forwarded the'·record of trial to The Judge 
Advocat'e General under Article of War so½, stating in his action as · 
follows: 

"* * * the order' directing its execution is wit,hheld., 
pursuant to Article of War 5(}} and :for detennination that 
I am authorized to order executed., without commuting., the 
sentence based in part perhaps upon a finding of guilty 
of a violation of .Article of War 64. The record of trial 
is forwarded for such determination; and, if. it be determined · 
.that I do not have such authority., then for action by the 
President under Article of War 48. 11 

J. Evidence for the prosecution: On the 27th day of April 1944 . 
accused was present with his organization; Company B., 180th Infantry., 
then situated in the 11rest area" of the Anzio Beachhead 1n Italy (R. 
10-1.2). The position was apparently subject to air attack and in the 
distance the· sound of artillery fire could be heard (R. 13). An announce
ment was made 1n the company on that date to the effect that all surplus 
equipnent would be turned in and extra ammunition drawn (R. 12-13). The 
following morning, 23 April 1944, at 0645., accused was not present and 
was dropped 11AWOL11 on the morning report (R. 5, 12; Pros. Ex. A). The 
company moved up to the front lines that evening and into combat with the · 

. eneey-. 	 The company :was still in action in the vicinity on 11 May 1944 

when accused returned and surrendered to it (R. 13; Pros. Ex. A). 


He was placed in confinement in the regimental stockade on 11 
May 1944 (R. 14-15; Pros. Ex. A). Prisoners detained there were assigned 
to various jobs, •such as digging-in CPs", and about 4 June 1944 they were 
"detailed" to the Graves Registration Service for the purpose of cleaning 
up the battlefield around Campo Leone Station (R. 15-16). This was. 
dangerous work and casualties had previously occurred because the area 
was heavily mined (R. 16,. 18). A check of the prisoners on 4 June 1944 
having disclosed the unauthorized absence of accused, he was dropped 
•AWOL11 on the morning report of his organization (R. 16; Pros. Ex. A). - , 
The record does not disclose the time and manner of the termination of 
accused's absence without leave but it is shown that on 2.2 SeptE111ber 

,	1944 he was again in confinement· and that he then escaped from the 

Dl.sciplinary Training Stockade, Peninsular Base Section, APO 78.2. He 

ns reconfi.ned at the same station on .22 October 1944 (R. 5-6; Pros. Ex. 

B)~ • . 	 . 

. \ . 

About 16 January 1945 accused I s organization was located- in .the 
Wildenguth sector in France (R. 21). It had been 1n the :front lines but 
had been relieved and· drawn back about a kilometer (R. 22). In this 
position it was under mortar and long range machine gun tire (R. 20):. 

, The sound of firing could be heard at the company kitchen, which was , 
located just outside the town of Wimmenau approximately- four kilometers 
further to the rear (R. 21.-22). On the morning of 16 January accused . 
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was brought to the regimental command post in Wimmen_au 1:?Y military 

police and was taken to his compaey 1dtchen 'Where he was instructed 

to ready himself' preparatory to· rejoining his company near the .front 

{R. 19, .21, 23-25). That evening, llheri a group left the kitchen area 
to join the company-, accused could not be found (R. 19). He was dropped 
"AlroL• on the company: morning report as of 1300 on 17 January 1945' and 

. :was absent until 19 January 1945 (R. 6; Pros. Eic. C). · , 

Accused was taken to the battalion command post on 20 January 1945 
and given a final opportunity- to redeem himself.. The soun~s or mortar and 

· small arms fl.re in the front lines, eight hundred yards any, could be 
heard at the command post., which was itself under .75 mm. ·cannon fl.re (R. ?). 

-Captain Howard M. Ritchie, the battalion 11S-l11 , ordered accused to go back 
to his unit, now in the front lines, and right but accused asserted that he 
would not go because he bad a leg injury and because the shells bothered 
him. When a group le!t for the front lines, accused did not accompaey 
them (R. 6-8). 

Accused was questioned by the investigating officer concerning 
the present charges, and., attar being warned of his rights under Article o! 
War-~, made an ora1 statement. He asserted that he joined Company B, 

. 180th Infantry, on the Anzio Beachhead and, although a rifiman, he bad 
, little duty. After nine days on the lines, the organization went to a 
rest area where he "took of'£11 • When he returned he was put in the regi- . 

.. 	 mental stockade am he again "walked off•. He went to the vicinity o! 
Naples but, lacking a pass, he was apprehended. After being confined in 
a stockade, he was placed in a 110rk detail .from which he also "walked ott•. 
He was· arrested, returned to ·the ·l80th Infantry, and taken to his company

. kitchen. There being no guard over him, he "walked of£" once more. He 
admitted that he had made no attempt to locate his organization while ab
sent (R. :;1,-:t'/) • _· · . 

4. No evidence was o;f!ered by the defense. Accused, cognizant o! 
1n:s rights, elected to remain silent (R. 27.;.:28). 

5!!• Specification l, Charge I, alleges -desertion at .Anzio, Ita~, 
28 April 1944, 111.th intent to avoid hazardous duty, to 111.t, return to the 
bont lines !or .combat operations, terminated by surrender at .Anzio, 11 
May 1944. 

The evidence shows that on the day preceding accused's unauthorized 
absence his company was instructed to turn in all surplus equipnent and draw 
extra ammunition. Accused was present 111 th the company at the time and must 
have been aware o! these orders. Inasmuch as the company was then tanporarily 
1n a rest area behind. the front lines on the Anzio Beachhead the announce

, ment could reasonab~ have meant nothing other than that the company was · 
going into combat, and tl).e organization actually did move to the front lines 
the same day_ the accused absented himself. These circumstances amp~ sup
port the inference that his absence was with intent to shirk the hazardous 

. duty of combat in the front ·11ne·s. 

4' \ 
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B.• Specification l, Charge III, alleges that accused escaped 
confinement at Campo Leone:, Italy, on 4 JWle 1944, and Specification 2, 
Charge I, alleges that at the same time and place he deserted the ser- . 
vice and was returned to military control at Naples, Italy., 20 Septem
ber 1944. 

The evidence in support of the alleged escape shows that ac
cused was a prisoner in the regimental stockade and was "detailed" to 
the Graves Registration Service for the purpose of helping clear nearby 
battlefields. When the prisoners engaged in this work were checked on 
4 June 1944, it was discovered that accused was missing. The record does 
not disclose whether accused worked on the battlefield under guard or 
was merely pledged to return to the stockade. Although the evidence 
shows that accused was originally in the stockade and !{as in a confina.
ment status, in view of the evidence that he was detailed to the Graves 
Registration Service and was sent outside the stockade to work there can 
be no presumption that this status continued. Some indication that he 
wa~ not under physical restraint at the time is given by his organization 
morning report which lists him from confinement nto AWOL" rather than i"rom 
confinement "to escape•. It is, of course, well settled that to consti
tute the o.f'.f'ense- of escape i"rom confinement the accused must have been 
under some ph:,ysical restraint (MCM, 1928, par. 1.39; 1912-40 Dig. Ops. 
JAG 4Z7 (6); CM 244521, Humphrey-, 28 BR 337). For lack o.f' any evidence 
shoung such pcysica1 restraint Speci.ficati.on l, Charge III, is not sus
tained. · 

The only proof' ~ the tennination of the absence lfithout leave 
which commenced on 4 June 1944 is the 100rn:i.ng report of the Ilisciplina~ 
Training Stockade, Peninsular Base $action, APO 782, which reports that 
accused escaped from confinemmt there on, 22 September 1944.- There being 
no evidence of an earlier termi.nati.on, it may legitimately be presumed 
that the status of absence without leave continued f'rom 4 June to 22 
September 1944. The absence lljithout leave for over three and one-halt 
months and the other circmmstances warrant an inference of an intent to 
desert the military service. · 

.2.• Specification 2, Charge III, alleges that accused escaped con
finement at the Disciplinary Training Stockade, Peninsular Base Section, 
ro September 1944, and Specification 3, Charge I, alleges. that at the 
same time and place accused deserted the service and was returned to mili
tary control at Naples on 22 October 1944. 

The escape of accused and his return to military control as al
leged are established by the 100ming report .of tb! ntsciplinary Training 
Stockade. The offenses were also admitted, in substance, by accus~ in 
his oral statement to the:irivestigating officer. The duration of' accused's ' 
unauthorized absence and the manner in which it was initiated justify an 
inference o.f' his intent to remain away, permanently. 
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~· Specification 4, Charge. I, alleges that accused deserted the 

service at W"immenau, ,France, 17 January 1945, with intent to avoid 

hazardous duty, to 1d.t, combat operations and that he remained absent 

in desertion until his return to military control on 19 January 1945• 


Following the return or accused to military control at Naples, 
he was brought tinder guard about 17 January 1945 to his organization now 
located near Wimmenau, France. The company had temporarily withdrawn about 
one kilometerl:ack of the front lines. He was left at tm comp&ny" kitchen, 
which was situated a few kilomaters further to the rear, !or the purpose 
o! preparing to join his company immediately. When a group left the ld.t- · 
chen a !ew hours later !or tm company area, he had disappeared and was 
not .found for two days. This absence without leave was merely one of a 
series of unauthorized absences all or which indicated a determined and 
continued effort· on tba part of accused to escape duty as a soldier. The 
sector in which his company was then sit,uated being in the active area of 
combat operations and under fire, service. therein was manifest~ . hazardous. 
It is not open to serious question that his intent in absenting himself was 
to escape this hazardous dlty• 

.!.• T~ Specification, Charge II, alleges that at·Wildenguth, France., 
20 January 1945, accused willfully disobeyed the command of a superior 
of'i'icer to ~join bis compaey and take up position agains.t the enemy"., 'in 

·v.1.olation of' Article or War 64. · 

This of'!ense occurred 'When a superior officer attempted to give 
accused an opportunity to make good after his repeated derelictions. Ac
cused was ordered to join his compaey on the. front lines but he refused to 

· do so and cravenly insisted that he had a leg injury or for other reasons 
wa,s 'unable to obey. A group of soldiers thereafter left tm rear position., 
where the order was given, for the front but accused would not accompany' 
them. The evidence accordingly shows a deliberate and considered refusal 
on accused• s part to obey the legitimate and lawful order of' a superior 
officer, This was a patent example of that intentional defiance of con-, 
stituted authority contemplated by Article of War 64. His alleged excuses 
for his disobedience do not miti.gate the deliberate character or his re
fusal to obey the order. The evidence clearly sustains the Specification•. 

6. As previously stated herein, the Commanding General, European 
Theater of Operations, confirmed the sentence but withheld execution 
and requested a determination whether he was authorized to order· executed 
without COlllIIDlting "the sentence based in part upon a finding of guilty o:t 
a violation of Article of War 64•. The question is accordingly' presented 
whe.ther a col?lllB.nding general of' the Army in the tield has the statutory 
power to confirm 'Without commuting a death sentence based both upon a 
finding 0£ guilty of the of'fense of desertion and upon a finding of guilt7 
or tm· offense or ldllful disobedience. 

The problem was· considered by the lk>ard o:t Review in the recent 
case of CM 'Z74990, Baxley, in which the death sentence was predicated upon 
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findings of guilty of the offense of desertion and the offense of mis
behavior be:fore the enemy. Arter a comprehensi. ve survey and discussion , 
of the powers of confirmation of tm comnanding general o! the J.rmy in 
the field, the Board in that case said:. 

•The conclusion o:f necessity .rollO'll's that the commanding , 
general in the field does not have the authority to conf'irm ' 
without coillillllting any death sentence based upon one of the f'ive 
excepted ofi'enses enumerated in Article of War ,48 and upon another 
offense :for which the death sentence is author.ized. Since the 
Commanding General of the Army in the European Theater of Opera
tions., as a commanding general in the field, does not' have the 
authority to confirm the death sentence in the present case which 
is based in i,art upon the of:fense of desertion and in part upon 
the offense of misbehavior before the enemy, the record of trial 
must be forwarded to the President for his action under Article · 
o.t' War 48.• 

The Commanding General, European The~ter of Operations, does not, t.here
fore, have the power to confirm without comnuting the sentence in the 
instant case and the record of trial must be forwarded to the President. 

7. The charge sheet shows that accused is 25 years of age and that 
he _was induc_ted into .the A:rm:y 18 October 1941. · 

8. The court was legally constituted. The Board of Review is of 
the opinion that the record of trial is legally insufficient to support 
the findings of guilty of Specification 1 1 Charge IlI, but legally suf'- · 
ficient to support all other findings of guilty and the sentence and to 
warrant confirmation of the sentence. The death penalty is authorized 
upon conviction of desertion in- ti.me of war, in violation of Article of 
War 58, or o:f T.i.lli'ul disobedience in time of war, in violation of Article 
o:f War 64. 

~e~Judge -~t~. 

. ~-.~J . , Judge Advocate. 

~,..Judge Advocate • 

... 
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SPJGN-C:M Z79Jj<, lst Ind 
Hq ASF, JAGO, Washington 25, n. C. 
TO: The Secretar,y o! War 

l. Herewith transmitted for the action of the President are the 
record of trial and the opi.nion of the Board o.r Review in the case of 
Private Robert L. Williams (34l6Zl.43), Com.paey B, 180th Infantry. 

2. I concur in t.be opinion of the Board of Review that· the record 
of trial is legally insufficient to support the .ftndings or guilty o:t 
Speci.fi.cation l, Charge m, but legally sufficient to support all other 
findings of guilty and the sentence and to warrant con:tirmatLon of the 
sentence. I also concur in the opinion or the Board that, since the sen
tence of death imposed in this case is based in part upon the offense o:t. 
desertion am in part upon the of.t'ense o.t' rll.l.ful disobedience of the com
mand o! a superior o.f'!'icer, the Com:manding General of the A.rnry in the 
:&lropean Theater of Operations ck>es not have statutory authority to con
.tirm the sentence without commuting it, and that since he has failed to 
eonmute the sentence, the record o! trial must be forwarded to the Presi
dent for his action wider Article of War 48. 

Atter transmitting the record of trial to The Judge .Advocate 
General, the Commanding General, European Theater of Operations, on 9 liq 
1945, recommended by radiogram that the sentence to death be commuted to 
lite inprisomnent. I recommend that the sentence be confirmed but com
muted to dishonorable discharge, forfeitur, of all pay- and allowances 
due or to beoome we., and conf'inement at hard labor for twenty years, 
that the sentence as thus modified be ordered executed, am that the 
Eastern Branch, United States Disciplinary Barracks., Green Haven., Nn 
York, be designated as the place or confinement. 

3. Inclosed are a draft of a letter :tor your signature, trans
mitting the record to the President for his action., and a form.of 
Executive actLon designed to carry into effect the foregoing recom
mendation, should such action meet lli.th approval. 

~-~~"-" .__
3 Incle • ~

Incl 1 - Record of trial Major General ' 
Incl 2 - nrt. o:t ltr. for The Judge Advocate Gena1'al 

, sig. Sec. of War .. -·. -:~~'. r 
'-" :i.:..(;..,. .

Incl 3 - Form of' Executi. ve ·-,..... 
action 
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WAR DEPARTMENT 

J.rm:, Service Forces 
In. the Oftioe ot 1'he Judge .A.dvooa.te General 

SPJGlt • CK'27940Z 15 MAY ttMS 
. ' 

UBI TED ~T.lfES ) · FORr LEWIS. 1CA.Smmro?r 

v. ~ . Trial by G.C.ll. • OOUTened &t Fort 

Firat Ueutena.nt THOMAS E. ' 

)· 
) 

Lnia, Washington, 6 April 1946. 
Diamisea.l and total torteiture,. 

IJ.NEY (0-1102324). · Corps ot ) 
Engine•~· ' . ) 

------.:------~------..-,.-------- ... 
OPINION ot the BOARD OF REVIElr 

LYON, HEPBtlRB a.nd MOYSE, Judge Advocates. 

-----..-----------------------

1. The Boa.rd ot Review has examined the record or trial in the cue of 
the ottioer named above and submits this, its opinion, to The Mge Advocate · 
Gemral.. · · · 

2. The aoouaed was tried upon the following Ch&rgn and Speoiticationsa 

CHARGE Ia Violation ot the 96th Article ot War (Finding o~ not 
guilty). 

Specification.a (Finding ot not guilty). · 

CliA.RGB' Ila Violation ot the 6la~ Article ot War. 

Specitioation la (Finding of'· not guilty-). 
. ' 

. Specification 21 In that lat Lieutenant Thoma.a E. Jraney-, Corp, 
ot Engineers, Headquarters, Buio Training Section, Ar1f.V 
Service Foroea Training Center, Fort Loia, did, withou1; proper 
leave, abaent himaelt from hia organization at Fort Iawia, 
Washington, tran about 14: March to about 17 March 19'6~ 

CHARGE IIIa Violation ot the 96th Article ot Wa.r. 
, 

Specif'icationa In that lat- Lieutenant Thoma.a E. Kaney, • • •, 
having received a lawtul order from Ueutena.nt Colonel G. ~ 
Maki, Coast Artillery, to report to Baaio Training Section· . 
Headquarters upon completion ot til.8 a aid Lieutenant Kaney•a 

· busineu at ,Poat Headquarters on the 14 March 1945, the add 
Lieutenant Colonel Mald.'being in the execution ot his oftic•, 
did, at Fort Lewis, Washington. on or about 14 Ma.roh 19'6, tail 
to obe7 the ,ame. , · · 

He pleaded not guilty- to all Charges and Speoitioatiom. Re waa tound not 
·guilty ot Charge· I and ita Specification and of Speoitioation 1 ot Charge II,'. 
and guilty ot Specification 2 ot Charge II and ot Charge II and ot Charge III 

' . 
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and its Speoifioation. No evidence wa.a introduced of azw previous convic• 

tion. He wa.a sentenced to be dismi&1ed the aervice and to forfeit all pay 

and allowances due or to beoome due. The reviewing autho~ity approved 

the sentenoe and forwarded the reoord for aotion under Artiole of War 48. 


3. The evidence for the,proaecution material to the Specifications 

and Charges of which accused was found guilty is, briefly summarized, u 

followa 1 · · 

At all tillles material to the issues involved, as-well as at the 
-time of trial, accused was in the military service, assigned to Headquarters, 
Basio Training Section, A.nrry Service Forces Training Center, Fort Lewis, 
Wa.ahington. He wasassigned to this organization on 10 Ma.rch 1945 by Speoial 
Orders which did not specify his primary ~uty (R. 12-13, Ex. 1). For some 
time prior to 10 :March 1945 accused had been a member of and Executive Officer 
tor Company "A" of the same Seotion and displayed oonsiderable dissatisfac
tion when informed of his new assignmen-t. to Hea.dquarters (R. 7•10). Between 
2 aOO and 3 aOO p.m., on 14 Maroh 1945, Lieutenant Colonel George E. Maki, 
Executive Officer, Basic Training Section, and the offioer who caused the 
accused's transfer, conducted accused to Captain James W. McBee, Director 
of Supply, Basic Training Section, informed the latter that accused was to 
'work under his (Captain McBee's) direction, and left aocuaed with Captain 
McBee (R. 14). Within a few minutes, accused returned to Colo~l Maki, re• 
quested and was granted permission to see Ueutenant Colonel Russell P. Tyler, 
Director of Personnel, Fort Lewis, Washington, for the purpose of endeavoring 
to arrange for reassigmnent to a different organization (R. 14). At the time 
of granting accused this permission, Colonel Maki gave him certain inatruc• 

· tions or orders with reference to what he should do after cc>nsulting with 
Colonel Tyler in the event the latter·did not grant his request for change 
of assignment. It was these orders and aooused's alleged failure to obey 
them that gaTe rise to Charge III and its Speoification. Questions presented 
by the record which are deemed to require discussion in connection with this 
Charge and Specification make it advisable to quote from the record the tes
timony of Colonel Maki and CaPtain McBee with regard to the orders given 
accused by Colonel Me.lei. Colonel Maki's testimony was as follawu · 

DIRECT EXAMINATION 

"Q. 	 Did you grant the accused permission at that time1 

11A. 	 I took Lieutenant Ka.ney back to Captain McBee and instructed 
Captain McBee that Lieutenant Ka.ney had pennission to see 
Colonel Tyler at post headquarters on the matter of reassign
ment after which Ueutenant Kaney was to report to Captain McBee 
and was to report and work for Captain McBee thereaf'ter ii' Colonel 
Tyler did not grant reassignment. 

2 
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"Q•. 	 With respect to your directions to Lieutenant Kaney a.a to when 
he we.s to report back. will you state to the court a.s nearly u 
you. can remember the exact 'WOrds in which you gave those inatruo
tions? · · 

11A. 	 I told Lieutenant Ka.ney that he wa.s to report - that he could report 
to Colonel Tyler and when he wa.s through with Colonel Tyler he wu 
to report back to baaio training section. to Capta.i~ McBee. 

"Q~ 	 At approximately what time did you give thil ordeJ"? 
"A. 	 Around 1500 on 14th or March. 11 (R. 14-15). 

CROSS EXAMINATION 

" Q. Colonel Maki,. df&Wing your attention to the occasion upon which 
the accuaed asked your permission to call upon Colonel Tyler,. could 
you~ your answer to·that was upon completion ot his mission to· 
Colond Tyler he WU to return, is that not 80 'l . 
'.Lhat 1a . r1ght.·"·. 

-
"Q. 	 Now,. was ·the purpose in telling him to return that you wanted him 

to immediately return or that in the nature of things if Colonel 
Tyler did not have a suitable position for him he was welcome back 

·to thia organization from whence he had come, 11· that not so? 
·. "A•. 	 It Colonel Tyler ha.d no reassignment for Lieutenant Kaney,. Lieu

tenant Kaney was to report back as soon a.a he wu able to the basic 
training section. 

, 	 ' 
Well, by that you mean that he was., to oome right back to perform 
so.me, job or,., in other words,. let me ask you this in this manner,. 
supposing Lieutenant Kaney did not complete his mission at Colonel 

'Tyler's office by,. oh,. 1700 or 1730·,· was he still expected to report 
back to the compe.r:w orderly room or to Captain McBee? 
It all depends on what you call completing a. mission. 

Well. in other words• he had his conversation with Colonel Tyler . 
and presumably it.WU unsuccessful &S far 8.8 Lieutenant Kaney WU 
concerned,. was he - this order, was it to immediately report back 
or was it more or lesa in.the nature of telling the Lieutenant 
here, you a.re still usigned here? 

"A. 	 It was an order to come back. • 

"Q. 	 To directly returnT 
"A. 	 That is correct. 

"Q. Let me ask you further. if this conversation continued pa.at the 
.· usual working hour, ·say 1750, 1730, waa he expected to return 

no ma.tter what the hour was T ,
"A. He was expected-to return for duty at the job Captain McBee would 

assign him. 
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. ~· . 


"Q~ : .In other word,-, he WU ~xpecte~ t9 retura during the normal _dut7
: ·: hours! . . : .· ·· . . ., 


... "A/· That would be the presumption,' yes;•._(ll. 11-18) · 

. ., : ... ; . ··,· . 

. : . REDIREC'f' EXAJ4INATIO?l · · 

, 11Q~ . 'U th;' ~-CCWl~d. ha.d. spent untii(a~~ Or' eight O t Olock· &t night •.. 
·. ·with Colozu,l Tyler then when 1raa·.he to return baok to buio · 

tr&ining notion headquarter,.-to Oapuin JloBeef .. , .
- "A. llh.ea regular d.u-llJ' houri ,at&rted' the 110%1; mo_ndag. ·. . ... . . . . 	 .-. . 

"Q; Wu your order· stated &o clearly. that the aoouHd lcnew that he 
was· to report back direatlyt .- ·· · ' · · ' 0 

"A. He was to report baolc u.,aoon u·he ha.d_aeen Coionel fy.i.er on ~he 
:14th ot\ Ma.roh." (R. -18) ·, - · · " ·, 

:',,:y~ .RECROSS EWfiNA.TION 	 ..\ .. 

• : ' .•·· • ~ ' ' 	 • • _, • • • I ·. • . . ' , . . . . 

Colpnel~ was he b:> report back for ~ p,.rtioular'duty or merely ·: 
·.to the place which he is a.saigned f · · -- · . ' · · ·· 

"A. He was to report back to Captain McBee tor duty;·;;·· 
"Q. For whatever Captain MoBee may have d~aired. T .· 

·A. That is correct.~ . (R. 18-19) · · 


' . . " 

Captain :McBee r ~ testimony on this· pa.rtioular point wa.s as follows l 

DIRECT EXA.MINATIOi 

•Q. · And did you at that time ·_hear Colonel Maki g1ve the aoouaed an 
order? 


11A. Yes, sir. 


"Q. 	 What was the order T • 
"A. 	 Well, there were two ot them. 1he first OJl8, 'he· wu to work w1 th · 

me. The next one WU that he WU af't•r aeeing Colonel Tyler, he 
was to report baok to me.• . (R. 20) · · · · . ·.. , . · .. 

Aoouaed went to see .Colonel Tyler on 14 March 1945,wu admitted. 
to the·la.tter•a oi'fioe about 3a1o·p.m. and remained there until between 
4a30 alld 5100 p.m. (R. 29). -Asked £or his beat estimate ot the time at 
whioh a.ooua.ed left his office, Colonel Tyler a&id, •1 would aa7 it wu 
aroUild__ five o'clock, 1700. •. -The dbta.nce from Headquarters, Ba.do 11rain1.Ilg 
S~otion, to Colonel Tyler'• otfioe •as ~i? shaw:n- Colonel Tyl~r did not . · 
state ~hat. d:ispoaition h.e.-made of aocuaed•a ·request for a change o.t assign• 
ment., or, for that matter, whether the matter wu even disousae~ between 
him and aocuud. . . . ., 

Duty 	hours in the Baaio, Training Se~ti~n were from T~46. a.~. to 
~ '... 
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6115 p.m., with an hou.?'. out.for lunch (R. 13). 

Accused did not report back to Captain McBee on 14 March 1945 
a.fter his interview with Colonel Tyler, nor did he report for duty to 

·· 	 Capta:!n McBee on· either 15 or 16 March. 1945 (R. ,21). Captain McBee stated 
that he wu away from his office during portions of the afternoon of 14 
March 1945, and therefore he was not available part or the afternoon far 
the accused to report to him (R. 20). He 11felt 11 that he waa "back around 
headquarters a.round five" o'clock (R. 21), but it is possible that he waa, 
not there at that time (R.,23). Accused did not report to him personally 
during the rest of that day (R. 21) • but he felt certa.i n that he was . "arolmd 
there 11 sometime close to 6100 p.m., as he would then have been preparing 
to quit work for the day (R. 20-21,23). He did not live on the post and 
usua.lly departed from the field for home ~bout 5130 each afternoon. A 
Clerk who we.a on duty and present in Captain McBee's office on 14 March 
1945 until 5130 p.m. stated that accused had not reported at the office 
by that hour (R. 25). Sergeant Frank DiMaggio, who.was on duty at He8.d

. quarters, Basic Training Section, from 5100 p.m., 14 March 1945, to 7100 
a.m., 15 .March 1945, as Charge of Quarters, stated not only that i.ocuaed 
did not report to him but also tha. t he did not see a.coused at Headquarters 
between those hours (R. 25-27). No officer ca.me there looking tor Captain 
McBee (R. 2 7-28 ). . 

Sergeant DiMaggio stated that the office of the Director of Supply 
was "right in the headquarters of basio training aection.• .Asked it it we.a 
in the same room, he replied in the affirmatin (R. 26). Colonel Maki 
described the physical set-up of the buildings and offices a.a tollCIW'SI 

, "Headquarters of the basic training aection is set up .i.Ji · . 
Building 3560. · It is on 13th Avenue between Washington· am 
Oregon. It has sub. offices. The property office whioh is under 
the director·or supply is directly a.oross the road, directly · 
across 13th Avenue from the ba_aio training section headquarters •.
The warehouses of the basic training aeotion are approximately 
two hundred yards· .from baaio tr&inixlg section headquarters." 
(R. 15-16) 

Asked it. in the event accused had been present for.duty at Headquarters, 
Basic Training Section. a.ccuaed would he.Te been present in the office oo• 
oupied by Colonel Maki himaelf,·Colonel M:aJd. answered, •Not neoessariiy.•. 
(R. 16) . . · . . . 

\ 
About 9a00 a.m•• on 17 March 1~45, upon lea.rning tha.t accused w.. 

not present for duty, Colonel Maki went to a.cous ed' s room in the Bachelor 
Officers Quarters and. founi aooused in be~ (R. 16-17). 

Over ~efenae counsel's objection a document purporting to be .an 
extract oopy ot the Morning Report ot Headquarter•• Ba.do Tra.ining Seotion, 
for 17 March 1945 and for 3 April. 1945 oertified. to u a true and oomplete 

. ' . 	 ' 
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copy by a Chief Warrant Officer who described himself as the "official cus
todian of the morning reports" of that section was admitted in evidence. 
On 17 March 1945 it showed 

11Kaney Thomas E (CE) Ol 102 324 1 Lt 

(LS) dy to AYiOL 0001 15 Mar 45 


Kaney Thomas E (CE) 01102 324 1 Lt 

(LS) Fr A:w'fOL to dy 0800 17 Mar 45 11 


and on 3 April 1945 it showed •· 

"CORRECTION 17 lar 45 
Kaney Thomas E (CE) 01 102 324 1 Lt 

· (LS} Dy to AWOL 0001 15 Mar 45 

SHOULD BE 

Kanef Thomas E (CE) Ol 102 324 l Lt 


(LS) Dy to AWOL 1600 14 Mar 45" 

4. For the defense. 

. Upon having expla.ined to him his right to testify under. oath. to 

make an unsworn statement, or to remain silent, the accused elected :to 

rems.in silent in so far a11 the Charges e.nd Specifications of which he we.a 

found guilty a.re concerned. 


5. Char e II. S oifioation 2 absence without leave The court has 
found the accused •guilty of absenting himse f from his organization without 

· proper leave from "about 14 liarch to a.bout 17 Jiaroh 1945." It was clearly 
established that on and for a few dEcy& before 14 Mu-ch 1945 the accused wa.s 
a member of Headquarters. Basic Training Section. Army Service Forces Train
ing Center. e.t Fort Lewis, Washington. He displayed his displeaaure upon 
being assigned to Headquarters of that Section and was desirous of procuring 
a reassignment to another organization. For that purpose he requested and 
was granted permission to confer with the Personnel Officer of the Post, 
but was instructed by his superior officer to return to his awn orga.niza• 
tion and to continue on duty with that organization under the direction of 
its Supply Officer. Captai~ J. W. McBee. if he was unsuooesstul in obta.in• 
ing a. reassignment. It does 'not appear in the record whether he ever asked 
the personnel officer for a reassignment during his interview. In &ny· event 
no reasaip:une.nt to any o~her orga.niza.tion is shown and on the date ot trial 
aoouaed was still a member of Headquarters. Basic Training Section. His · 
place ot duty wa.s therefore at the offioe of the Supply Officer, or a.t auoh 
place as the la.tter m1,ht designate. It was shown that he was required to 

.. 	 report tor duty at 7a45 a.m. Captain M.oBee testified that he fa.iled to 
report or appear at any time during 16 a.nd 16 l»..roh 1945. Colonel Maki · 
found him in bed a.t 9 a..m. on the morning of 17 March 1945. It wa.s there• 
fore established without oontradiotion that aoouaed was. a.a alleged in the 
speoifioation, absent from his organiza.tion• during that period of time. 

6 
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The evidence was therefore olear and convinoing that the aocuaed is guilty 
of the Specifioa.tion and the Charge. IIi view of the testimony of Captain 
McBee and Colonel Maki that the acouaed did not appear at Headquarter• 
during the time speoified the extraot oopy of the Morning Report had no 
probative value and therefore it is wm.eoessuy to determine the q~stion 
of whether it was legally admissible in eTidence • .An examination of the 
exhibit (Ex. 2) ahowa that the original entry was erroneows beoause the 
evidence showed. as set forth above. th.at the oorrect time of his absence 
should ha.ve been 7a45 a.m. of 15 March 1945. Recognizing the error an 
attempt to correot it was made on 3 April 1945 by an entry of that date 
purporting to show accuaed to have been absent as of 4 p.m. on 14 Ma.roh 
1945. Thia was also erroneous as itwaa ahown by the· evidence of record 
that at that time aoouaedwas in conference with Colonel Tyler with the 
permission· of Colonel Maki. The extract oopy fails to show who oertit'ied 
to the original entries. This case demonstrates the possible importanoe 
of including in the extract oopy any aignature or initials that appear on 
the original. Army Regulations require the morning report to be signed 
by the orumnending officer ot the reporting unit {AR 345-400). An accused 
is entitled to know the name of the person who certified to or signed the 
original report.· By that knowledge it will more readily appear. it such 
is the case., that the proper officer signed the report and that he kn• 
or should have known the facts reported i,n the report. In the instant . 
case it is also noted that a chief warrant officer claims to be the official 
custodian of the report without designating his official capacity. This ia 
an unusual circumstance. For the foregoing reasons in arriving at our deoi
aion to·sustain the findings we did not give Exhibit 2 a:ny weight as evi
demoe. The finding of guilty should. however. be restricted to 16 Ma.roh 
to 17 :March 1945 and not "about 14 March 1945." 

Charge III and its .Specification (failure to obeY an order). 

The order or instruction given by Colonel Maki to the aocused. 
for the failure to perform whioh he has been convicted, was not olearly 
sta.ted by the officer who alleged he gave it. He first stated that aocuaed 
was "to report to Captain McBee" a.:f'ter he {the aoouaed) had disouued his 
reasaigument with Colonel Tyler. He then qualified that and said aocused 
"was to report and work t'or Captain McBee thereafter if Colonel Tyler did 
not grant reaaaigument." Later he stated., "he waa ·to report ba.ok u soon 
a.s he had seen Colonel Tyler" and "he wu to report baok ·to Captain McBee 
tor duty." Captain McBee stated that he heard the order given and it wu 
that the a.ocuaed wu "to report back to me. 11 It we.a shOW11 that the inter
view between the aooused aDi Colonel Tyler laated until "about11 5 o'clook 
of 14 March 1945. Duty hours expired at 5al5 p.m. The distance from 

. Colonel 	Tyler's office to that of Captain McBee was not shown. Under such 
oircumsta.noes it would be unreasonable and unjust to hold that the aocuaed 
waa required to report that afternoon to Captain McBee. The only fair and 
reasonable interpretation that could be placed on the order wu that the 
accused was to report tor duty to Captain McBee at his office at 7a45 on 
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. . 
the morning of 15 :Ma.roh.1945. This he failed to do and that failure was 
made the basis of Speoifioa.tion 2 of Charge II. The specification under 
discussion alleges that he failed to obey an order •to report to ·Ba.sic 
Training Section Headquarters• on li March 1945 "upon completion of" the 
accused's "business at Post Headquarters on the 14 March 1945. 11 A:J' shown 
above, no such order was given to the accused. The failure to.obey an 
order • verbal or otherwise • of a superior officer is a serious offense. 
In order to prove a failure to obey a verbal order it is incumbent upon 
the prosecution to prove the giving of a clear and understandable order• 
not one that ia ambiguous or uncertain in.its terms (CM ,37556, 24 B.R. 
59). In the instant case neither the time nor the place for reporting 
appears of record with sufficient clarity to sustain the court's finding. 
The fin.ding is not in harmoey with the reasona.ble interpretation of the 
order given. The witnesses stated that the order was _that the accused was 
to· report to Captain McBee. ·The specification alleges he was to report to 
Headquarters without specifying the person to whom he was to report. The 
witness.es were vague about the time. If accused's conference lasted during 
the rema.ining duty hours of the 14th he was to report the following morning. 
If he procured a reassignment he did not have to report. It follows that· 
the recor.1 does not show beyond aey reasonable ,doubt that the order given 
required him to report on the 14th nor required him to report to headquarters, 
For these reasons the findii;g of guilty should not be sustained. 

s. War Department records show that the a.cc'Wled will be 26 years of 
age on 7 October 1945. He is a high sohool graduate. From l February 1936 
to 10 January 1939 he was a. student in Junior. R.o.T.C. He enlisted in the 
Ji1orida ·National Guard on 11 June 1940, served as e.n enlisted man in Field 
Artillery, reaohing the grade of, ID8trumerit Sergeant, until 5 August 1942 
when he wu commis~ioned second lieutenant, AUS, Corps of Engineers. On 
18 January 1943 he we.a promoted to first lieutenant. On 18 September 1944 
the acouaed was transferred to the General Hospital at Fort Lewis, Washington, 
for observation, treatment and disposition. He was on temporary limited 
service when admitted to the hospital. On 15 November 1944 he was examined 
by a Disposition Board at_the Fort Lewis General Hospite.l. The Board tound 
that the accused had obtained the maximum benefit· of hospital treatmentJ 
that he wa.s temporarily peyaioally incapacitated for·general military 1ervice, 

· .but qualified for limit,d military service "of a non-strenuous :r:iature·in the 
United States .Army.• 

7. The oourt was legally- conatituted and ha.d juriadi ct.ion over the 

accused and of the offenses. Except as noted, no errors injuriously af

fecting the substantial rights of the accused were committed during the 

trial. ·In the opinion of. the Board of Revievr the reoord of trial is not 

legally suffi_cient to support the findings of guilty of Charge III and its 
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Specification, but is legally sufficient to support ao much of the findings 
of guilty of Charge II and its Specification a.a finds him guilty of absent
ing himself from his organization with.out proper leave from 15 March to 
17 Mi.rch 1945, and is legally sufficient to support the se?ltenoe and to 
warrant confirmation thereof. Dismissal is·authorized upon conviction 
·or a violation of Article of War 61. 
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~ A.SF, JAGO, lra.ahington 25, ·nJt JLirt ~945 

TO• The Secretary or Wa.r 

l. Pursuant to Ex:eoutive Order No.. 9556, da.ted May 26, 19~5, there 
a.re tre.namitted herewith for your a.otion the record or trial a.Dd tbi 
opinion or the Board or Revi• in the oaae of Firat Lieutenant Thomaa E. 
x.,ney (0-110?324), Corps of Engineers. 

2. Upon tria.l by general oourt-martia.l this officer was found guilty_ 
of absenting himself without lea.ve from. about 14 Much to 17 larch 1945 
in violation of Article of \fa.r 61 (Charge II, Speoifioa.tion 2) a.nd of 
failing to obey a l~l order of a superior officer in violation or . 
Article of War 96 (Charge III). He was sentenced to be dismissed the serv
ice and to forfeit a.11 pay and allowances due or to become due. The review
ing authority approved the sentence and forwarded the record of trial for 
action under Article of War 48'. 

_ 3. .A. summary of the evidence may be found in the attached opinion· 
of the Board of ReviEllr. I concur in the opinion of the Board of Revi~ 
that the record of.trial is not lega.lly sufficient to support the finginga 
of guilty of Charge III and its Specification (failure to obey a. lawful 
order), but ia lega-lly sufficient to support so much of the findings of 
guilty or Charge II and its Specification (AWOL) as finds him guilty ot 
absenting himself from his organization without proper leave from 15 
March to 17 Ma.rob 1945, and is legally sufficient to suppqrt the sentence 
and to warra.nt confirmation thereof. 

The aoouaed was the executive officer of a compaey of a Ba.do· 
Training Section. He waa relieved of this aasigl'.llllent and assigned to dut7 
with the Supply Officer of the Section. He was displeased with this assign
ment and being una.ble to procure a different one he absented himself from 
hie organization for two days. His commanding officer found aoouaed in 
his own bed at 9 a.m. on the third day. · 

I recOJiilllend that the sentence be confirmed but oOJ111DUted to a 
reprimand e,nd f'ot·teiture of $50 pa.y per month tor a period of three montha, 
and that the sentence a.a thus modified be carried into execution. 

. . 4. Ins,losed is ·a form of' a.otion designed to oa.rey into execution the 
foregoing reoommenda.tion. ahould 1 t meet nth your approval.. · 

- -· -~ 

2 Inola MYRON C. CRAMER 
l. Record of trial Major General 

(t;c::;2.
• ~:.. 'j 

Form or action 
I 

.,.,.,,.,~~t"!\(':";;JThe Judge .A.dvooate General 
~_:-':?_:{:~-·~·,.,. :._3 . .~ 

. : . ~- :' ;'I 
( 	Findings disapproved in part. Sentftnce confirmed but commu.ted to a reprimand >/ 

and _for,.teitures of tso. pay- per month for three lllOnth~" a.c.v.o. 300, 7 Jui-,- 1945 
~.. 	 .,~ 	 . 
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WAR IEPA.RTMENT 
J:rrrr:/' Service Forces 

In the O.t'fi.ce o:t The Judge .Advocate General. 
_ Washington., D. c. 

SPJGN-QL 'Z'/9454 
 . 
UNITED STATES ) SECOND ilR FOBCE 

v. 
) 
) Trial by G.c.u•., convened 

First Lieutenant FRANK B. 
) 
) 

at Grand Island Arrlry' Air 
F.Leld., Grand Island., Nebraska., 

LaPORTE., JR. 
Air Corps. 

( 0-8.5.5182)., ) 
) 

.5 April 194.5. lli.smissal and 
total forfeitures. 

OPINION by the BOARD OF REVIEtf 
LIPSCOMB., O'CONNOR and MORGAN, Judge Advocates 

1. The Board o! Review has examined the record o:t trial in the 
case of the officer named above and submits this.,. its opinion., to The 
Judge Advocate General. 

2•. The accused was tried upon the !oll0'1ling Charges and Speci.
i'icatio~s: 

CHARGE I a Violation of the 9:3rd Article of War. 

Specii'icatior.: In that F.1.rst Lieutenant Frank B~ LaPorte., Jr• ., 
430th Bombardment Squadron., .502nd Bombardment Group., did., 
at Grand Island., Nebraska., on or about 3 llarch 194.5., with 
·intent to do her bodily harm., commit an assault upon Mar
garet L. Rermo by 'Wil..fully and feloniously striking the 
said Margaret L. Renno on the face and bod;y with his hand 
and foot. 

CHARGE II: (F.Lnding o! not guilty). 

Specification: (Finding of not guilty)•. 

CHARGE llI: Violation of the. 95th Article of war. 

Specification l: _In that First Lieutenant Frank B. LaPorte., Jr• .,
***, was., at Grand Island., Nebraska., on or about 3 llarch 
194.5., in a public place., to wit., the Yancey Hotel., drullk 
and disorderly while in unif'orm. 
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Specification 2: In that First Lieutenant Frank B. LaPorte, 
· 	Jr.,***, was, at Grand Island, Nebraska, on.or about 

24 I:ecember 1944; in a public place, to wit, Schu.t'f•s 
Cafeteria, drunk and disorderly while in uni.form. 

He pleaded not guilty to all Charges and Specifications. He was .found 
not guilty o.f Charge II and the Specification thereunder but guilty of 
all other Charges arxi Specifications except Charge III for which the · 
court substituted a findi~ of guilty of the 96th Article of War. He was. 
sentenced to be 'di.smis sad the service arrl to forfeit all pay and allowances 
due or to become due. The' reviewing authority approved only so much of 
the findings of guilty of Specification 1, Charge III, as involved the 
.finding of guilty of being disorderly lihile in uniform, approved the 
sentence, and :forwarded the record of trial tor action under Article ot 
.war 48~ 

3. Evidence !or the prosecution: Accused, a .first lieutenant in 

the Air Corps, was stationed at the Grand Island Arrrr:, Air F.1.eld, Grand 

Island, Nebraska (R. 6}. On the night of 2.3 I:ecember 1944 he escorted 

Jtiss Elizabeth Organ to a dance at the Officers• Club. He had made 

Miss Organ• s acquaintance on a bus earlier in the day and had invited 

her to the dance, but, after arriving at the· club, he paid little atten

tion to her (R. 9). Captain Charles M. Cary, an o!.ficer on the Field, 

danced several nwwers 1fith Miss Organ and she asked that he· see her 

home (R. 6, 9}. They le:rt the Club around 2 a.m. and on the way to 

her residence stopped at Schuff 1 s Cafe, an eating place in the Grand 

Islan~ business section (R. ?}. 


11hile they were seated in a booth,. accused entered. He was very 
drunk and very angry and shouted at Captain Cary in a loud voice, "My 
name is LaPorte and nobody fools with me. Nobody wolfes IIO" date. Major 
Booth and Colonel Sanborn all know me and nobody :fools with me when I 
am drinking. They all know me". Approaching Captain Cary, accused 
slapped him across the face with his open hand yelling, "M.Y name is 
LaPorte; IIO" name is LaPorte. I'll kill you, you son-of-a-bitch, I'll 
kill you" (R. 7-8, 13-14, 22}. Captain Cary tried to pacify accused and 
momentarily held his arms; but, as soon as he was released, accused 

· picked up a coffee cup and hurled it at Captain Cary. The cup broke 
against the wall. A group of youths stood behind accused •egging him 
on", and several other patrons of the ca.fa gathered around to enjoy the 
scene (R. 7-8, 13, l5}. Accused again slapped Captain Cary but the 
latter did not retaliate (R. 81 15). Several enlisted men in the care 
interceded at this point and one o:r them remarked to accused that he 
should show more respect for hi.s uniform. In the meantime, Captain 
Cary having left the ca.re, Miss Organ attempted to call a taxi but ac
cused seized her wrist, pulled her into a booth, and engaged her in 
argument (R. 8, 14-15). : · . . , · 

On the night of 3 March 1945 accused accompanied :Margaret L. Renno 

to a dance at the Officers• Club (R. 28). Miss Renno was the daughter · 

o~ an arm;y captain and was employed by R. J. Guoynes, the manager of 
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a construction company (R. 33, 47; Pros. Ex. l). Iuring the evening 
she danced several times with First Lieutenant Warren w. Harris (R.
31, 42). According to Miss Renno•s testimony, she had made previous 
arrangements to go· to Mr. Guoynes 1 room in the.Yancey Hotel to "sign 
some papers" but she did not leave the dance until midnight. Accom
panied by accused, she went to the Yancey Hotel and was about to 
enter the elevator when he seized he~ arm and said they would not go 

.up. Miss Renno further testified that she became .frightened and ran 
to the stairs and up to.the second noor. Accused .followed closely 
behind, and, catching up with her, struck her on the .face and mouth with 
~s fist. She fell to the floor., and, when she refused to obey his 
order to get up, he ldcked her in the hip (R. 27-28). His attack upon 
her loo·sened six teeth., cut and bloodied her mouth, and bruised her hip
(R. 29., 34, 42). When he departed, she made her way up to the sixth 
.floor where Mr. Guoynes I room was located. She was walking down the cor
ridor crying 'When Li.eu~enant Ha¢s, whose room was also on the sixth 
floor, heard her and took her into his room. After cleaning up there, she 
went home (R. 27-28., /41-43). . 

Shortly ai't:.er his attack on Miss Renno accused met an acquaintance, 
:Miss Katherine Quinn, and a Lieutenant Casey in the lobby of the hotel 
and unburdened himself of his troubles. He said that he had struck 
Miss Renno "until her earrings came off" _because she' was ttno good"· and . 
deserved it. Miss Quinn stated that accused's appearance sh01t'ed that 
he had been drinking and that he called Miss Renno 11 some pretty bad 
names" (R. 34-35). Ai't:.er leaving Miss Quinn, accused went to Mr. Guoynes• 
room and inquired .for Miss .Renno . (Pros. Ex. l). · 

4. Evidence .fc;,r the def'ense: Accused, ai't:.er explanation o.f his 
rights as a 1litness., elected to testify (R. 52). He. stated that he 
was •27 years o:f age, married., and the father of' an infant son. His 
wife was living in Wisconsin at the time o:f the trial. He had been in the 
army three and a hal:f years, two and a half years o.f which were in a 
commissioned status (R. 52-53)~ 

Concerning the event8 on the night of' Z3 December 1944 accused stated 
that bis organization had a reserved table at the club and that he and· 
Miss Organ sat there with some :fellow officers. During the evening 
Mi.ss Organ danced with Captain Cary and other officers as well as the 
accused. Accused and Miss Organ decided to leave the dance, and.he went 
to the men• s room. He stopped to talk to some other officers and when 
he returned Miss Organ was gone. Another officer informed accused that 
Captain Cary had taken Miss Organ home; adding that Captain Cary had 
represented that accuse4 had "passed outn and was ~t to bed. Accused, 
who was angry, decided to go home .and on the way went into a cafe where 
he found Captain Cary and Miss Organ. Miss Organ having signalled to 
him, he went over and said, "I think I 1ll take 'JII3" girl home now-tt. Captain 
Cary replied 11you mean it was your date,• and an argument ensued. JAss 
Organ•s clothes were slightly disarranged., her hair was "messed up,•·and 
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a button ,ras off her dress. When accused inquired what had happened, she 
said, •you know". Accused became very angry and told Captain Cary to get 
out. There was a .fu,rther exchange of words. Accused's hand touched a 
sticky coffee cup and, "more or less to get rid of i tn he threw it 
across the table but not at Captain Cary. Vfhen a little later Captain 
Cary returned to the table after leaving momentarily, accused gave him 
a push. Captain Cary went out again, and accused then took Miss Organ 
home (R. 53-54) • 

.A.ccording to the stipulated testimony of Captain Samuel P. Hatcher, 
who sat at the same table at t.he dance with accused and Miss Organ, 
considerable· •aside" conversation, took place between :Miss Organ, Captain 
Cary, and a lieutenant and his wife. Miss Organ asked Captain Hatcher 
if he thought accused was too drunk to take her home. Captain Hatcher re
ceived the impression that •they" were trying to induce Miss Organ·to go 
home with Captain Cary (R. 47-48). 

The testi100n;y o.f' W.ss Organ, also given by stipulation, was that 
•several officers• who were acquainted with accused but whose names she 
did not remember, warned her against going home 1lith accused because 
he was too intoxicated. She, there.fore, allowed Captain Cary to escort. 

', her home. While seated in the cafe, accused came to their booth and 
commenced to quarrel with Captain Cary. Accused was angry., excited, and 
loud. She decided to find a taxi and go home by hersell to avoid trouble. 
She turned her back on the quarrel and consequently did not see what 
happened. When she le:rt.,·accused followed her, called a taxi., and took 
her home. •r have never seen him or talked to him since" (R. 47-49). 

With reference to the happenings o.f' 3 March 1945 accused testi
fied that during the dance at the Officers' Club Miss Ranno had danced 
several times 'With Lieutenant H'.arris and a "Lieutenant McMeans". Ac
cused overheard her tell McMeans that she would go up to Lieutenant . 
Harris' room as soon as she got rid of accused. Later she told accused 
she had to go up to Mr. Ouoynes·, room to sign some papers. Accused told 
her he was going to take her home but she insisted she had to see.Mr. 
Guoynes. He .followed her into the lobby of the Yancey Hotel and attempted 
to reason with her but., as she refused to listen, he walked away• .H01J
ever., after thinking about it and deciding that she might have told him 
the truth he went on up to :Mr. Guoynes' room but did not find her there 
(R. 56-57). , When he came back downstairs, he met Miss Quinn and talked 
to her (R. 57). He denied that he was on the second floor of the Yancey 
Hotel., that he had struck Miss Renno., or that he told Miss Quinn that he 
had struck Miss Renno (R. 59., 60) • 

. 5!.• Specification 2 of Charge III alleges that at Grand Island., 
Nebraska., on 24 December 1944, accused ..-as drunk and disorderly in uni
form in a public place., to wit, Schuff' s Cafeteria•. 

Several 1dtnesses testified that accused, who was in uniform, came 
into a crowded restaurant in Grand Island 1n a drunken condition and 
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. attacked another officer. Accused in his testiioony sought to condone 
his actions on the ground that the other officer attempted to ~lf• 
accused's "date". Passing over the unsa~ character of such great 
sollcitude on the part o:f a married officer :for tha favors o:f a young 
lady., it is obvious that even i:f accused's testimony were true it would 
not justify the violent display of temper which he exhibited. The en.
dance., however., fails to bear out accused's defense but., on the ,contrary., 
shows rather pla:i.n].y that the young lady went home with the other 
officer because she did not wish to be seen with accused in hi.s intoxi
cated condition. Accused's further testimony that the young lady had.been 
manhandled by the other officer and signalled him to come to her aid ~s o! 
the same cloth as his statement that he threw the coffee .cup., not at 
Captain Cary., but merely i'rom the table because it was sticky. There 
is·an absence of any provocation for the assault on the other officer.,· 
who., it may be observed., handl.ed the incident 'With remarkable restraint. 
The conduct of accused waa wholly inexcusable. A clear violation of' the 
96th Article of War is proved. 

'512.• The Specification of Charge I alleges that accused., at Grand 
Island., Nebraska., on 3 March 1945., assaulted Margaret L. Renno with intent 
to do her bodily harm, by striking her in. the face and body with his hand 
arid foot. · Specification 1 of Charge III., as amended by the action 0£ the 
renewing authority., alleges that at the same·t1me and place accused was 
disorderly in uniform in a public place to 'Wit., the Yancey Hotel. The 
former Specification was laid under the 93rd Article o! War and the 
latt,er was found to be a violation of the 96th Article of War. 

·The '3vidence leaves no doubt that accused committed an assault 
on Jdss Renno in a corridor of the Yancey Hotel in Grand Island. The 
dispute as to events preceding the assault is not particularly material. 
Whether, as Miss Renno tesUfied., she was attempting to go to her em
ployer1s room to sign some papers., or llhether., as aocused testified.,she 
was attempting to rid herself o! him for the less innocent purpose ot · 
keeping a tryst 111th another officer in his room., there was in either 
event no justification for the beating administered. Accused blan~ 
denied comml.tting any assault,· but :W.ss Renno' s testimoey., corroborated 
by- Miss Quinn's accomit o:t accused's admissions immediately after the 
event., establishes the perjured nature ot the denial. The brutal and 
vicious character o! the attack is shown by the injuries which :W.ss 
Renno received. Six teeth were loosened., her face was cut, and her body 
was bru:1.sed when accused punched her-about the head and kicked her in the 
body. The evidence clearly Htablishes an assault "aggravated by" the 
speaific pr~sent intent to do bodily harm to the person assaulted by 
means o:t the force employed" and is consequently violative of Article o:t 
War 93 (ll.C.K., 1928., par. 149n). . . 

· It is also beyond dispute that accused was guilty o:t disorderly 
conduct. He not only conmdtted an aggravated assault upon a woman and 
1 .. t't her ~andering about the hotel in a dazed and battered condition., but 
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ai'terwards bragged about his outrageous behavior alleging that he had 

struck her until her earrings £ell off. The local.a of his actions, 

the Yancey Hotel, was a public place. The Board of' Review in CM 213442, 

~ 10 B.R. 271, said: 


"*** The hallway in which the disturbances occurred was open 
to and was used in common by guests of the hotel, their friends, 
and hotel employees, and must be deemed to have been a public 
place within.the commonly accepted meaning of the term***"• . 

Although there is no direct testimony that anyone witnessed the attack; the 
circumstances are most favorable to such inference and accused himself 
afterwards proceeded to publicize it. Ili.sorderly conduct, in violation 
of Article of War 96, is proved. 

' 

6. The accused is about 27 years and 5 months old having been born 
l4 December 1917. He is a native of Riverdale, Maryland, and after being 
graduated from the Hyattsville High School, attended the University of :Mary
land for three years, majoring in Business Administration. He entered the 
military service 24 September 1941 and served as an enlisted man until 
ll May 1942. He then commenced training as an aviation cadet and, upon 
its completion, was commissioned a second lieutenant in the Air Corps 
Reserve on 5 September 1942 and entered upon active duty on that date. 
On 16 August 1943 he was promoted to the temporary grade of first lieu

. tenant in the Army of the United States. His AGO :201 file contains a 
report of disciplinary action against him under Article of War 104 f9r 
being "drunk, profane, threatening and disorderly" in public places on 
10 September 1944. · 

, 7. The court was legilly constituted. No errors injuriously . 

affecting the subs·tantial rights of the accused were commi.tted during 

the trial. The Board of Review is of the opinion that the record of trial 

is legally- sufficient to support the findings or guilty and the sentence 

and to warrant confirmation thereof. Dismissal is authorized upon con

viction of a violation of the 93rd Article or War or or the 96th Article 

or war. 

Judge Advocate. 

Judge Advocate. 
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SPJGN-CM 279454 1st Ind 
liq .ASF., JAGO, Washington 25., D. C. 

TO: The Secretary of War 
) 

1. Pursuant to Executive Order No. 9556, dated 26M.ay 1945, there 
are transmitted herewith .for your action the record of trial and the 
opinion of the Board of Revi811' in the case of First Lieutenant Frank 
B. LaPorte, Jr. (0-855182~., Air Corps. 

2. Upon trial by general court-martial this officer was .found 
guilty of assault with intent to oo bodily harm, in violation of .&rticJe 
of Yiar 93; of being drunk and disorderly in uniform in a public place 
on 3 March 1945 (Spec. l, Chg. Ill), and of being drunk and disorderly 
in uni.form in a public place on 24 December 1944, both in violation.of 
Artj.cle of War 96. He was sentenced to be dismissed the service and to 
.forfeit all pay and allowances due or to become due. The reviewing 
authority approved only so much of the findings of guilty of Specifi 
cation 1, Charge Ill, as involved the finding of guilty o.f being dis
orderly in uniform, approved the sentence and .forwarded the record o! 
trial tor action under Article of 'War i.g. 

3. A.· sum:nary of the evidence may be found in the accC>lllp8.eying 
opinion of the Board ct Review. I concur in the opinion of the Board of 
Review that the record o:t trial is legally sufficient to support the 
findings as approved by the revi81'ing authority and the sentence and to 
warrant confirmation thereof. 

The accused escorted a young woman to a dance at the Officers• 
Club at Grand Island, Nebraska., on Cbristm&B Eve., 1944. When he became 
into.x:i.cated she went home with another officer. Accused follOYed the 
couple into a crowded cafe and created a drunken scene. He threatened 
to kill the other off'ieer, called him vile names., hurled a coffee cup 
at him and slapped· him. His disgraceful behavior was terminated only b)" 
the intervention of severa1 enlisted men. .A. few months later., on 3 March 
1945, accused quarreled 'With a yqung 1l'ODl80 whom he was escorting. While· 
in a hotel corridor he viciously knocked her to the fioor ·am kicked her 
thereby cutt:i.Dg and bruising her and loosening several o:t her teeth. 

The AG 201 file of accused contains a report; of disciplinary 
action against him under Article of War 104 £or being •drunk, prof'ane, 
threatening and disorder~• in public places on 10 September 1944. The 
review of' the Staff Judge J.dvo cate 1n the present case further shows 
that on 5 February 1943 accused slapped a .female employee of' the Otti
cers• Club at Kearney, Nebraska, but he escaped arr:, disciplinary action; 
that on 5 October 1943 he was punished under Article of War 104 for in
truding into the hote1 room of an officer's wife and annoying her; and 
that on 24 November 1943 he used insulting and abusive language to two 

' 
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female acquaintances and wrongi'ully kissed one of them, £or which punish
ment under Article of War 104 was authorized. 

I recommend that the sentence to dismissal and total forfeitures 
be confirmed but that the forfeitures be reml.tted and that the sentence as 
thus modified be ordered executed. 

4. Consideration has been given to a letter dated 18 j,f.ey'. 1945 from 
the accused requesting clemency. 

' 5. Inclosed is a form of action designed to ~arry into execution 
the foregoing recomnsndation, should it meet with your approval. 

~-·-----
3 Incls :MYRON C. CRAMER 

Incl 1 - Record o:r trial Major General 
Incl 2 - Form of action The Judge Advocate General 
Incl 3 - Ltr. :rr. accused 

( Sentence confirmed but .f'orf'eitures remitted. o.c.M.o. 302, 7 J~ 191.5). 
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Army Service Farces . 

In the Office of .'.l'he Judge Advocate General 
. Washington, n.c. 

JI .MAY 1945 
SPJGV-cl', 279483 

UNITED STATES 	 ) ARMY AIR FORCES 
) ,EASTERN FLYING TRAINING CCl&AND 

v. ) 

Flight.Officer RICHARD E~ 
DAVIS (T-1J962S), Air 

• Corps, Squadron H, 2137th 

) 
) 
) 
) 

Trial by o.c.M., cbnvened 
at Sebring, Florida, 11 
April 194.5. Dishonorable 
discharge and confinement 

Arar:f Air Forces Base Unit 
(pilot Sch.ool, Specialized 

) 
) 

for six (6) months. G\l.a.rd
house, Hendricks j'ield, . 

4...EngiM), Hendricks Field, 
Sebring, Florida. 

) 
) 

Sebring, Florida. 

HOLDmo by the BOARD OF HEVllJf 
S]).{AN, MICELI and BEARDSIEY, Judge Advocates 

l. The record of trial in the case of the fiight officer mmed abon 
has bem exarn1ned b;r the Board of Revin. 

·2. The accused waa tried upon the' follOll'ing Charge and Specifica
tions a 

CHARGEa Violation of the 96th .Article o! War. 
Specification 11 In that Flight Officer Richard E. Davis, Air 

Carps, Squadron H, 2137th A.nrq Air Forces Base Unit (Pilot 
School, Specialized 4-Engine), Hendricks Field, Sebring, 
Florida, did, at Sebring, Florida, on or about 2J Febl'llS.?7 
194.5, ·with intent to defraud, wrongt'ully and unlaw.tully 
make and utter to Fred Gerdt, a certain check in words and 
figures ~ follows, to wit: · 

Seb~, Fla Feb 23 194.5 No._ 

TROPICAL.~TATE BANK 6J-421 

PAY 
TO' 

THE 
ORDER 
CF______ca._s_h________$9.00 

I 
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_N1_·ne__ __ ... ________Do_l_l.ars_an_d_OO/_l_OO DOLLARS 

COUNTER CHECK 

/s/ Richard E. Davis 1J962S 
Sebring, Fla. Hendricks 1 ield, Flt. Of£ H. c. 

and by means thereof did fraudulently obtain fran 
Fred Gerdt Nine ·(•9.00) Dollars in cash, he, the 
said Flight Officer Richard E. Davis, then well know
ing that he did mt have and not intending that he 
should have any account with the Tropical State Bank, 
Sebring, Florida, for the payment of said check. 

Specification ·2, In that Flight Officer Richard E. Davis,
* * *, did, at Sebring, Florida, on or about 24 February
1945, with intent to de.fraud, wrcngfully and 1mlallf'ully 
make and utter to Fred Gerdt,' a certain check in words 
and figures as follows, to wit t . 

Sebring, Fla Feb 24 1945 No._ 

TROPICAL STATE BANK 63-421 

PAY 

TO 


THE 

ORDER 

CF Cash $9.00 

_N_in_e_D_o_l_la_r_s_an_d_O_o.../_1_00________ DOLLARS 

COUNTER CHECK 

/s/ Richard E. Davis 1~962.5 
Hendricks Field ' Flt Off A.C. 1396 5 
and by means thereof did fraudulently obtain from 
Fred Gerdt Nine ($9.00) Dollars in cash, he, the said 
Fli~ht Officer Richard E. Davis, then well knowing that 
he did not have and not :tnltending that he should have arrr 
account with the Tropical State Bank, Sebring, Florida, 
for the payment of said check. 

Specification 3: . .""Iri that· Flight Officer Richard E. Davis,
* * *, did, an or about; 26 February 194.5, nongfully 
fail to maintain a sufficient bank balance in his 
account with the .l!"irst National Bank of Eagle Pass, 

/ 
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Eagle Pass, Texas, to meet payment of a certain check 
made and uttered by the said Flight Officer Richard 
E. Divis, on or about 26 February 1945, in words and 
figures as follows,, to wit: 

EAGLE PASS, TEXAS 

Feb 26 

FIRST NAT 'L BANK ClF EAGLE PASS 

PAY 

TO 


THE 

ORI!R 

CF Officers Club s2s.oo 

__ 	 __/ 1_00______00LLARSTw_ent__.r_F_iv_e_a_oo_oo__ 

COUNXER CHECK 

, , /s/ Richard E.Davis Flt Off J..C. 
Hendricks Fie,ld, Sebring, Fla B~ .342 1.39625 

Indorsedt Pay to the order of 

THE TROPICAL' STATE BANK 


Sebring, Flqrida 

CFFICERS CLUB· ' 


OFFICERS.MESS (Club) 

HENDRICKS FIELD OFFICERS CLUB 

'OFFICERS MESS FUND 

, He pleaded not; guilty to all the Specifications and Charge. .As to Speci
1. £!cations l and 2, respectively, the court; found him •ouilt7, except the 
' words, 'Nine ($9.00) Dollars in cash', substituting therefor the words, 

•merchandise of the value of Nine ($9.00) Dollars', of the excepted words· 
Not Guilty, and of the substituted words, Guilty", and found him guilt:, of 
Specification .3 and of the Charge. Evidence of one previous conviction 

, was introduced. He was sentenced to dishonorable discharge, total for
feitures and confinement at hard labor for six months. The reviewing au
thority disapproved so much of the findings of guilty of Specifications l 
and 2 of the Charge as involves findings of guilt:, of the words "With in
tent to defraud• and lffraudulently", approved the sentence, designated the 

. Guardhouse, 	 Hendricks Field, Sebring, Florida, _as the place of confinement, 
and f'orwarded the record of trial !or action under Article of War So½. 

3 
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3. In view of what is said herea!'ter, no detailed summation of 
the evidence. in relation to Specifications 1 and 2 is regarded as neces
sary. It is sufficient to say that, as found by the court, accused 
received merchandise, to 'Wita whiskey, in exchange for evidence o£ in
debtedness in the form oi' checks, which he aavised the seller of the 
whiskey were not good, and which were to be held, until .redeemed by the 
accused, for a period of time, the length of 'Which was a matter or dis
agreement between the testimony o£ the bar man and the testimony o£ ac
cused and other defense witnesses. 

4. A c.reful perusal of the evidence clearly indicates that these 
were not "checks• at an, but were premises to pay, in the nature or 
pt"om.issory notes or •I.0.U's". 'Ihe accused gave these two 11 checks11 to 
Fred Gerdt;and asked him to hold them and that he, the accused, would 
pick them up. 'This is corroborated in part by Gemthimself. It is 
therefore obvious that it was never intended that these •checks• be ne
gotiated. They were a promise to pay in the future, and not "checks• 
at all. Cases in most of the jurisdictions interpreting statutes defining 
offenses in~olving check frauds, hold that a post-dated check is not a 
"check 11 at all (})'eople v. Mazeloff, 242 N.Y.S. 623). .A. check is an 
v.nconditional order to pay (Morrison v. Bailey, 5 Ohio St 13; Shi.man v. 
Mahtook, 17 La. App. 635) and where there is a condition attached, such 
·as in this case, to 'hold the •check• for a period a! ·time, or to hold it 
until the drawer redeems it, is not a check but a mere evidence o£ debt 
coupled with a promise to pay at a fut'o/e t~. 

Since the gravamen or the first. two Specif1catioll8 is the passing or 
a •check" by means of which the accused obtained an advantage; and the 
evidence shows he passed no check as such, the Specifications must !all. 

S. It may be further poiirt.ed out that, under Specifications l and 
2, the court found him not guilty o£ obtaining $9.00 on two occasions 
but found him guilty of obtaining :merchandise o! the value of '9.00 on 
each occasion. It would appear that the court thus found accused not 
guilty of two offenses with which he was charged and found him guilty ot 
two offen:ses, 'Witll llhich he was not charged. The situation presented by 
,this record seems in principle to be quite the same as that dealt with 
by the Board of Review in CM 195323, Howanic, et !!,. 2 B. R. 22,5', 227, in 
the following laDguage: , - · 

"Accused were charged under Article of War 94 nth the 
the.rt; and sale o£ specific articles or Government pt'operty, 
viz., 'beef, butter ani pork', in Specifications l and 2, 

· and 'butter• in Specifications 3 and 4. By exceptions and 
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substitutions, the court found accused not guilty- o.t larceny 
of the articles charged, bdi guilty or larceny of 'suhsis
~ence supplies', a generic tem applicable to numerous articles, 
i'ncluding beef, butter and pork. In criminal cases the proof 
must conform to the charge {Wharton on Criminal Evidence, 
Sections l2l, 122~ 123; 36 C.J. 8$1, 8$2). The proof neces
sar;r in a larceny case DlUBt include 

• (a) The taking b;r the 'accused o:t the property 
as alleged; (b) the carrying a~- b7 the accused ot 
such property' {page 173, ll.C.ll.J. _ · 

Also, 

. •It is elementary that one accused o.t a crime 
must be definitely apprised of the offenses charged 
against him and what he must be prepared to meet * * *• 

/ \An accused, therefore, cannot. be legal]Jr convicted of 
an offense of which be has had no notice and with . 
which he is not charged' (CJL 120949, Espinosa; CM: 120948, 
Garcia)• · . . . _. . . . · . 

In e!'fect, the court found accused guilty of the larcen:y- ot 
articles o:t subsistence supplies other than those specifically' 
named in the several specifications. Uilder the well established 
rules of ·procedure gOTeming courts-martial, the court was with
out power to make such substitution, such power being limited. 
to manges which do not •change ·the nature or idenliit7 of any 
of1'ense charged in the specification• (paragraph 78 ~ ll.C.ll.). 
The court's action in substituting other articles at the same 
ge:heral character but exclusive of those alleged amounted in 
each instance to conviction of an o!!ense essential.lJr s_eparate -: 
am distinct from that charged. This it could not do (CK 169741, 
Mulkey; cM 1293$6, Mum.ford; CJl ll0910; Brooks)•" 

Several reasons 110uld appear to require us to conclude, there1'ore, ,that 
the record of trial 1s legal]Jr insutticient to support the :tindinga o1' 
guilty under Specifications l and 2. _____,___.. . . . .' 

. . 6. The accused 1s charged, in Specification 3, with a wrongful · 
.failure to maintain a auf'.f'icient; b~ce to aeet the p&111ent o1' a certain 
check made am uttered by him. It would appear that the test of whether 
thie .tai.lure ia "wrongful• is that of •rtasonablenees•. The accused knew 
that when he issued this check he did not have a sufficient balance to 
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meet the payment of it. A reasonably prudent man does not issue a check 

first am. then hope, by subsequent action, to build up his balance in 

time to make the check good. In the second place, although he wired his 

bank eno~ to cover the issued check { within not more than 2 days of its 

issuance); he knew there was another check outstanding that might clear · 

and reduce his balance. The holder of this second check wrote the ac

cused that .it 1110uld be held for an additicmal week. The accused asked 

by letter, for a longer time. He has no right to assume, under such . 

circumstaqces, that merely because he received no reply the extension ot 

time re_quested ,ras granted. This kind of conduct coostitutes a care

lessness of which a reasonably prudent man would not be guilty, and which 

makes the accused ts conduct "wrongful", i.e., of a nature to bring dis

credit on the military service and hence an offense under. A.rt;icle of War 

96. . 

A mere wrongful :failure to maintain a sufficient balance :for the 
payment of a check is sutficient to constitute an o:f!ense under Article 
of War 96. (GM 2<:2027, ·»cElroz; CK 226480, Smith; CM. 228793, Patterson; 
.Ql 240685, ·Holley). In £be Smith case (supra) exactly aa. .in this case, 
the accused was only charged (in the pertinent Specifications) with 
failure to ·maint,ain a bank balance to cover issued checks. 

An accused is properl;r chargeable nth the status of his bank account, 
where the stabls of his. a,ccoant results from the acts of the accused, or · 
froit acts which have been brought to hiS attention (Wanner - 2 Bu11.. JJ.G 
.384-365). In the Smith case above quoted, the accused stated that he had 
sent his bank a promissoey note for &150, to cover same checks he issued, 
not realiz:µig that it might not, be accepted. The Board ot ReTi.8" in that 
case said (p. 164, BR XVI)a. · · . · 

"* * * Accued sent a promissory note for $150 to his 
bank accanpanied by a statement. that he had overdra,rn his 
account. Al.though accused inay haTe hoped that this action 
110ul.d result in the payment of the checks upon presentation 
such a hope ·was clearly- unjustified, as was Hidenced b7 
the fact that the checks were subsequentl7 dishonored. for 
lack of sutticient funds. * * *" 

I 

' The accused Davia• hope that the holder or the dishonored check 
would hold it !or the requested length or time was also clearly un

. j~ifie~ for the ·fact; is, that the check was presented for payment 1boner. 
. . 

In the Law case {QM_ 232592 - P• 117, ·BR· XIX) the language _of the Board 
o:t' Review is singularly appropriate to the instant easel. · ' 

.6 
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n* * * In effect it /J.he court.? found that though he bad in
sufficient funds in the bank to meet his checks when drawn, 
he intended to have su.f.t'icient funds en hand before the;r nre 
presented. As seen !rom the Fanning case good intentions 
alone do not constitute a defense t:o a charge 'laid en these 
.t'acts under Article of War 96. * * *" .,, 

Under the circumstances appearing 1n the record of trial the ac
cusedIs issuance of the particular check in this case, when he bad no 
money in the bank to meet it at the time, constituted his "wrongful" 
failure 'to maintain a sufficient. balance and that his subsequent 
'W'iring the bank of the money did not, under the peculiar conditions ot 
this case relieve him or his plain duty to maintain such a balance. 
This is ·conduct of a nature to bring discredit en the militaey service · 
{l[cElroz, supra) and is a violatiai of .lrt,icle or Iar 96. 

7~ Coosideration has been· given to the teleg~ of Bradford, 
Ellsworth, Manning and Moore sent to the Under Secretaey of War on 9 · 
May 1~45 and the letter or Bradford Ellnort.h dated 14 Kay 1945, re
ques~ elemenc;r. 

a. It is therefore the· opinion of the Board or Review that the · 
eTidence is sui'.t'icient to support, the findings of guilt7 o.t' Specifica
tion 3; but insufficient to support the findings or guilty of Specifica
tions l and 2 .t'or the reasons set f'ort,h herein, and auf'f'icient to.,, sus
tain the sentence. . •. · 

t 
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SPJGV-CM 279483 	 1st Ind 

Hq ASF, JAGO, Washington, 25, n.c. 
TO: 	 The Commanding• General, Amr, :Air Forces 


Eastern Flying Training Canmand, 

Maxwell Field, Alabama. 


1. In the case of Flight Officer Richard E. Davis (T-139625), 
Air Corps, Squadron H, 2137th Anrry Air Forces Base Uni~ (Pilot School, 
Specialized 4-Engine), Hendrick~ Field, Sebring, Florida, I concur in 
the foregoing holding of the Board of Review and for the reasons therein 
stated recommend that the firxl.ings of guilty of Specifications 1 and 2 
of the Charge be disapproved. Upon compliance with the foregoing rec
ommendation you will have authority to order the execution of the sen
tence. 

2. In view of the fact that the fjridings of guilty of Specifica
tions 1 and 2 are not sustaired by the evidence and because the neglect 
disclosed by s'pecification 3 does not involve moral turpitude (no fraud 
was shown) and in view of accused I s age and the probability of further 
useful service, I recommend that the unexecuted ,port.ion of the confine
ment be remitted and the executim of the disho~orabl~ discharge suspended • 

.. 
3. When coµles of the published order in this case are forwarded to 

this office they should be accompanied by the foregoing holding and this · 
indorsanent. For convenience of reference and to facilitate attaching 
cop;ies of the published order to the record :in this case, please place the 
file number. of the record in brackets at the end of the published order, 
as follows: 

(CM 2794831• 

MYRCN C. CRAMER 
Major General 

1 Incl The Judge Advocate General 
Rec. of Trial 

'JUN 22 'SA\'f 
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WAR DEPARTMENT 
Army Service Forces (235)

In the Office 	of The Judge Advocate General 
Washington, D.c. 

{ ..... 	 ,.SPJGQ - CM Z'/9485 '"...., .1 

UNITED STATES 	 ) AF.MY A.IB FCRCES CENTRAL 
) FLYING 'llU.INING co~ 

v. 	 ) 
Trial by G.C.M., convened at)First· Lieutenant JAMES M. 

) Selman Field, Monroe, Louisiana,THOMPSON (0-74lll0), Air 
) 9 April 1945. Dismissal, total · Carps._ forfeitures, am ccnfinemant at 

hard labor for two years. ,~ 
-· - - - - - - - - 

OPINION of the BOARD OF REVIEW 
ANDREW'S, BIERER am HICKMAN, Judge Advocates 

1.- The Boo.rd of Review has examined the record of trial in the 
case of the officer named above and submits this, its op:inion, ·to The" 
Judge Advocate General. 

2. The accused was tried upon the following Clm'ges and Specif'i 
cations 1 

CHARGE Is Violaticn of the 61st Article of War. 

SpecifJ.cation 11 In that First Lieutenant James M. Thompson,· 
Mr Carps, did, without proper leave, absent himself' 
from his station at Selman Field, Monroe, Louisiana, 
from about 1 February 1945 to about 8 February 1945. 

Specification 21 In that First Lieutenant James M. Thompson, 
Air Corps, did, without proper le'lve, absent himself 
from his station at Selnen Fiala, Mcnroe, Louisiana, from 
about 9 February 1945 to about 20 February 1945. 

CHARGE II1 Violati~ of the 96th Article of War. 

Specification 1: In that First Lieutenant James M. Thompson, 
Air Corps, d:id, at Monroe, Louisiana, m or about 20 · 
January 1945, .with intent to defraud, 11rongiully and 
unlawfully nake and uttex,: to the Franc es Hotel, a c ertain 
check in words an1 figures as follows, to wits · 

• 
SAN ANGELO, TEXAS Jan. 20 19~ N~•- 

SAN ANGELO NATIONAL IW.1K 88-88 
PAY TO 

CR 
Cash -	 - - ORDER $25.00 

Twenty-Five-- 00/100----- -DOLIARS . 
1st Lt. A.c. 
0-741110 '' 

.Is/ James M. Thompson 
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and by means thereof did fraudulently obtain froin 
the Frances Hotel, Twenty Five Dollars ($25.00). 

· lawful money of the United States, he, the said 

First Lieutenant James M. Thompson then well know

ing he did not have and not intending that he 

should have sufficient funds in the San Angelo 

National Bank, San Angelo, Texas for the payment 

of said check. 


Specification 2: · In that First Lieutenant James M. Thompson, 
Air Corps, did, at !Jbnroe, Louisiana,, on or about ~ 
January 1945, wrongfully and unlawfully make and utter 
to the Frances Hotel a certain check in words and 
figures as fella.vs, to wit: 

SAN ANGELO, TEXAS January 2t 19~ No._ 

SAN ANGELO NATIONAL BANX 88-88 
PAY TO 

OR 
Frances Hotel----------- ORDIB $ 177.48 

One Hundred Seventy Seven--48/100---DOLLARS 
1st Lt. A.C. 
0-741110 

/s/ James M. ThO".llpson 

and by means thereof did obtain from the Frances Hotel, 
Twenty Dollars ($20.00) lawful money of the United 
States, Thirty Seven Dollars and Forty £ight Cents 
($37.48) credit on his room account at the Frances 
Hotel and possession of five checks previously issued 
to the Frances Hotel and returned to said hotel because 
of insufficient funds, to wit: · · 

"A check for 1'wenty Five Dollars ($25.00) drawn on 
the San Angelo National Bank, San Angelo, Texas, dated 
on or about 12 January 1945", 

"A check for Twenty Five Dollars ($25.00) drawn en 
the San Angelo National Bank, San Angelo, Texas, dated 
on or rJ:,011t 15 January 194511 , · 

• 	 11A check for. Twenty :nve Dollars rn25.00) drawn en · 

the San Angelo National Bank, San Angelo, Texas, dated 

on or about 15 January 1945", 


11A check for Twenty Dollars ($20.00) drawn on the 

San Angeio Naticnal Bank, San Angelo, Texas, dated on 

or about 17 January 194511 , 


frA. check for Twenty Five Dollars ($25.00) drawn on 
the San Angelo National Bank, San Angelo, Texas, dated 
on or about 18 January 1945", 

2 
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he, the said First Lieutenant James M. Thompson then 
well knowing he did not have and not intending that 
he should ha'Ve sufficient funds in the San Angelo 
National Bank, _San Angelo, Texas, for the,payment of 
said check. 

Specification 3: In that First Lieutenant James M:. Thompscn, 
Air Corps, did, at Monroe, Louisiana, on or ·about l 
February 1945, with intent to defraud, wrongfully and 
unla:wfully m:i.ke and utter to the Ouachita Naticnal Bank, 
Selnarl Field Facil;ity, a certain check in words and 
figures as follows, to wits 

No._ SAN ANTOOIO, TEXAS Feb. 119.42_ 

.30-65 
· NATIONAL BANK OF FORT SAM HOUSTON 

AT SAN ANTONIO 
PA.Y TO THE 

ORDER OF____C_a_s_h_____________$ 100.00 

Cne Hundred--00/100----------DOLIARS 
1st Lt. A.c. 
0-74lll0 

Is/ James M. Thompson 

and by means thereof did fraudulently obta'in from the 
Ouachita National Bank, Selman Field Facility, Cne 
Hundred Dollars ($100.00) lawful money of the United 
States, he, the said First ·Lieutenant James M •. Thompson 
then well knowing he did not have and not intmding 
that he should have, sufi'i~ient funds in the Naticnal 
Bank of Fort Sam Houston, San .Antonio, Texas for the 
payment of said check. 

Specification 41 Identical with Specification .3. It is 
evident that these two Specificat:lions relate to two 
sepuate checks identical in all respects. 

Specification ·51 Sa.me as Specification 3 except t:tat the 
amount of the check was $25 and the check was cashed 
by Hunt and Whittaker, Inc. 

Speeification 61 Same as Specification 3 except that' the 
date was 2 February 1945 and the check was cashed by 
Ouachita National Bank (not the Selman Field Facility 
thereof, as alleged in Specification .3). 

3 
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Accused pleaded not guilty to and was ~ound guilty of the Charges 

and Specifications. No evidence of previous conviction was intro

duced. He was sentenced to dismissal, forfeiture of all pay and 

allowances due or to become due, and ccnfinement at hard labor far 

five ya1rs. The reviewing authority approved the sentence, remitted 

three yea.rs of the caifinement, and forwarded the record of trial 

for actim under Article of War 48. 


3. The evidence far the prosecution shows that accused was a 

student at the Banbardier Redeployment School at Selman Field, 

Louisiana, and a member of "Flight 4" (R. 8, 11). Being a married 

officer, he was not required to live en the post, and he was residing 

at the Hotel Frances, Monroe, Louisiana, where he had registered on 

10 Janmry 1945- (R. 15, Z7)~ 


en 31 January 1945, accused requested a leave. The request 

was denied, inasmuch as accused -,,as obliged to attend classes (R. 13, 

14). Accused absented himself without leave fran his staticn en 1 

February 1945 and remained absent _until apprehended at San Angelo, 

Texas and returned to military central en or about 8 February 1945 

(R. 8, 9, 12, 13, 14). . 


en or about 8 February 1945 the Adjutant and Executive 
Oi'ficar, San Angelo Army .1:Lr Base, San Angelo, TeD.s directed accused 
to return "of his om voliticn" to his l!ltation at Selnan Field, report
ing to the adjutant. Caisidering "trav8l time", he should h9.ve 
arrived at Selman Field "on or about" 9 February. _He did not, report 
to the adjutant •on. or abcut" 9 February (R. 12). At 9 p.m. on 
"e.pproxinatelY" 9 February, Captain Edward T. o•orady, Air Corps, 
accused's flight leader, talked with accused at the Cascade Bar, 
Monroe, Louisiana (R. 8, 9). Accused was not intoxicated but appeared 
nervous and seemed "concerned" and "frightened" about 11his condition" 
(R. 10). Captain O•Grady suggested that accused report to the field . 
an:l then called the Officer of the Day am told him that accused was 
in town. !ocused did not return to the field, but remained absent · 
without leave until "en or about" 20 February, llhen ha· 11voluntarily. 

· turned himself in" to the Army .1ir Forces Regicnal Hospital, Davis
Mcnthan Field,. Tucson, Arizona (R. 9, 12, 14). At the time of his 
surrender to military ccntrol, he was in "proper uniform" (R. 12). 

With reference to Specificaticn l, Charge II, the evid.E11ce 
shows ·that on 2) JanU'lry 1945, Thomas Truitt, room clerk at the Frances 
Hotel, approved fer payment the accused's check far $25, 'Wh:i:ch check 
the. cashier than cashed for accused (R. 2}, 30). The check is iden- · 
tical with that set fOl'th :in the Specification (Ex. 3). The check was 
dil!lhonored by the drawee bank am, so far as Truitt lcn0trs, bas not 
since been made good (R, 30). On 20 January 1945, the accused's . 
account at the Sin Angelo Naticnal Bank, San Angelo, Texas (the drawee 
bank) showed a credit bala.nce of $6 • .35 (R• .39). 
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On 29· January 1945,-accused•s wife presented to the cashier 
of the Frances Hotel the check set forth in Specification 2, Charge 
II, in the amount of $177 .48•. The check was approved by Rodrick K. 
DeCell, the room clerk. It was· takm by the cashier :in paynent of 
$37.48 due en accused I s hotel bill and to "take up" five checks in 
the total amount of $120, previously cashed for accused by the hotel. 
and r·eturned by the drawee bank, which checks correspon:led in dates 
and amounts with the five checks appearing in the Specification (R. 
16-20, 24-28; Ex. 2). In a statement to the investigating officer, 
accused admitted that his wife "cashed" the check (Ex. 2) at· his 
·request (R. 21-23). In computing the amount due the hotel, the cashier 
made a mistake of $2:J, and ai 30 January this amount was refunded to 
the accused (R. 17, 26, 28). The check was dishonored by the dra~ 
bank (R. 17,-18, Zl, 28). Ia.ter, the check was made good by·"anotmr 
party", in the presence of a member of the Office of Courts and Beards 
(R. 28). Cn 29 January 1945, accused's account at the San Angelo 
National Bank, San Angelo, Texas (the drawee bade), sho-..ed a credit 
ba.Ja.noe of $5.85 (R• .39). · 

•With reference to Specification 3; Charge II, Mr. Delma Carter 
testified tha. t he was branch manager of the OUac}µta Naticnal Bank, 
Selman Field Facility. On 1 February 1945, the accused presented to 
him the check described iJ;i. the Specification, :in the amount o£ $100, 
and Carter cashed it for the accused (R. 31, 32, Ex. 4). The check 
was dishcnored an::l returned by the drane bank. It bas since been nade 
~ood (R. 32) • . 

On 1 February 1945, a teller at the Selman Field, Facility 
of the OUachita National Bank of Monroe, Louisiana. cashed fer accused 
the check described in SpecificatiQn 4 1 Charge II, in the amount of 
$100 (R. 33, 34; Ex.· 5). The check -was dishonored and returned by the 
draw~ ~· Reimbm-semmt for this check was la.tar made (R. 33, 34h 

The evidence relating to _§pacification 5, Charge II, -shoe 
that Mr. H. R • .Arlig, president of Hunt and Whittaker, Inc., of M~roe, 
Louisiana, cashed far accused Uie check described in the Specification, 
in the amount o£ $25 (R. 35, 36; Ex. 6). The check was dishcnored 
am returned by the drawee bank (R. 35, J6). 

Mr. W. c. OliTer, vice-I"resident of the Ouachita National 
Bank, Mcnroe, Louisiana testified 'With .reference to Specification 6, 
Chlrge II. On 2 February 1945 he approved for payment the check 
described in the Specification, in the &mO\Ult of $100, and the check 
was then cashed for the accused by the be.nk (R. 37; Ex. 7). ~e check 
was dishonored atld re'turned by the drawee bank, presented to the · 
drawee bank a second time, am again returned dishcnored (R. 37, 38). 
The_ Ouachita Naticnal Baok later ~eceived reimbursement for the amount 
.of the check (R. 38). · · 

·s 
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With reference to Specifications 3, ·4, 5, and 6, Charge II, 
the first three of which involved checks issued .en l February 1945 
and the fourth a check issued en 2 February 1945, the evidence dis-· 
closes that on l and 2 February 1945 the accused's account at the 
National Bank of Fart Sam Hoo.stcn, san Antonio, Texas (the drawee 
bank) showed a credit balance of $1.3.49 (R. 39). 

4. The accused elected to renain silent (R. ;39). 

Captain w. n. 0 1GOl'm1n, Medical Corps, testified· fer the 
defense by stipulation. He gave accused a neuropsychiatric examina
tion at 'the Station Hospital, Davis-Monthan Field, Tucson, Arizcna 
(R. 39). This was the place where accused "t\,rned himself :in" on 20 
February 1945 after his second unauthorized absence. Apparently most 
of the factual information ccntained in Captain 0 1Gorman 1 s testimcny 
was obtained from the accused. In substance, Captain 0 1Garma.n 1 s 
testimony is as followss 

The past history of accused reveals an "early agressionn 
involving excessive gambling and antagonism toward his father, lvho 
repeatedly told him that he should grovr up. .A. flight surgecn -warned 
accused that unless he "slowed down his activitytt he would be in 
trouble (R. 40). The time of this warning does not appear. 

Accused wa.s sent to the European Theater of Operations as a 
bombardier in September 1943 a.nd remained there until Miy 1944; ,men 
he returned to the United States a1 a 30-day leave, after which he 
went back to the European Theater. During this second tour of duty 
he did not participate :in any missions (R. 39-40). He returned to 
this country in October 1944 (R. 40). 

Accused has been in four crash landings, three: of "lt'hich took 
place during his service overseas. In the last crash landing, -.tdch 
occurred on his final mission, he was. burned about the hair and face 
and knocked unconscious (R. 39). 

An 11associate bombardier" described accused as very agressive 
and well liked, am· stated that accused was involved in "severe combat 
missicns 11 (R. 40). Since his return to the United States in October 
1944, accused has bem agitated, restless, and, at times, belligerent 
toward his superior officers am fellm officers (R. 39). He has 
suffered fran severe headaches, spo~s in front of his eyes, palpitation 
of -the h3art, dizzy spells, loss of appetite, and twitching of the 
muscles in hif! right arm (R. 40). 

Accused admitted having cashed many, checks for which he had 
no funds in the bank. Believing that charges would be preferred against 
hlm f<:r checks "lt'hich he had i:assed. prior to February 1945, he requested 
a leave in order to obta.in money to make the checks good. The leave 
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having been refused, he absented himself without leave on 2 February 
1945. On that date he cashed checks amounting to $Joe, after which he 
went to New Orleans and cashed an additional $75 worth of checks. 
Proceeding to San Angelo, where he knew someone from whom he could 
borrow money, he was arrested by the military police and ordered to 
return to his station. Arrived in Mcnroe, Louisiana he met friends, 
who informed him that the authorities were looking for him and intended 
to prefer charges against him. Frightened by this news, he left Monroe 
and went to various places, finally surrendering himself at Tucson, 
Arizona (R. 'Y)). He realizes his mistakes and wants to make "retribu
tion" {R. 40). · 

Captain 0 1Gorman concluded that the accused had no "psychotic 
trend", and diagnosed his coodition as 11constituti~l psychopathic 
state, anoticnal type". It was his "impression" that the combat ex
periE11ce to which accused had been subjected 11permitted an outburst 
of psychopatt.i:ic behavior" (R. 40). 

Captain Delbert P. Johnson; Medical Corps, a rebuttal witness 
for the prosecution, testified in substance as follows: Witness is 
chief psychiatrist of the Neuropsychiatric Section, Station Hospital, 
2530th Army Air Farces Base Unit, Selman Field, Monroe, Louisiana (R. 
41). He "studied" at st. Joseph, Missouri, and has had five years' 
"practical experience" (R. 42). He had the accused under examination 
fran 6 to 9 M9.rch 1945 and his opinicn concerning accused is based 
upcn that exammaticn and upcn 11pastrecords11 {R. 41, 42). There are 
no signs of :Insanity in the accused, and he knows and always ras known 
right from wrcng and is able to adhere to the right (R. 41, 42). Yfit
ness diagnosed accused as a psychopathic personality (R. 41). In 
reaching that diagnosis he "considered the question of canbat service" 
and was of th6 opinion tpat the canbat experience of the accused was 
not enough "to bring this on or cause this tyIS of behavior". The 
past history of accused shows that 11he had the trends before he had 
the experience of combat", and that combat service 11did not develop 
his trends". The overseas missions which accused performed "caused 
hi.'11 very little distress even though considerable opposition was met 11 • 

However, in the opinicn of the witness, "combat experience 'W'Ould permit 
an outburst of psychopathic behavior such as in this case" (R. 42). 

5. The evidence shows beyond any doubt that the accused ms · 
absent without leave for the two periods alleged in the Specificaticns 

, of Charge I and that he rrade and uttered the checks as alleged :in the 
six Specificaticns of Charge II, having at the time insufficient 
funds :in the drawee bank for their paymen:t,. Specification 2 of Charge 
II did not alleee an intent to defraud. .1:'resunably this arose fran 
the fact that the check which was the subject of that Specification 
-was given for a past consideraticn; ~amely, payment of a hotel bill 
and reimbursement for five checks previously 11ttered by the accused 
and dishonored by the drawee bank. VJhether the fact that a check is 
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given for a past consideration negatives an intent to defraud need 
not be determined, far the issuing of a check with knowledge that 
there are insufficient funds in the drawee bank to meet it consti
tutes an offense under Article of War 96 (CM 224286, Hightower, 14 
BR 97, 101, and cases there cited), and it is no defense that the 
check ms given for a pre-existing debt (CM 202601, Sperti, 6 BR 171, 
219, and cases there cited). 

All the Specifications relating to the checks allege that 
accused knew that he did not have and did not intend that he should 
have sufficient funds in the drawee bank for the payment of the checks. 
To support those allegations the prosecution proved that en 20 January 
1945, when accused uttered the $25 check on the San Angelo N3.tional 
Bank, his balance was $6.35; that on 29 January, when he uttered the· 
check for $177 .48 on the same bank, his balance was $5.85; and that 
on l and 2 February, when he uttered four checks amounting to a total 
of $325, drawn en the National Bank of Fort Sam Houston, his ba~ce 
with that bank "Was only <p13.49. In addition, we have the accused's 
admission to Captain 0 1Gorman, the medical officer who testified by 
stipulation for the defense, that sime his return to the United States 
in October 1944, the accused has cashed many checks for which he 11:l.d 
no flmds; that oo. 2 February 1945 he cashed $300 worth and shortly 
thereafter went to New Orleans and cashed a further $75 worth of checks; 
and that he realized his 11m:l:.stakes11 and felt it incumbent upon him to 
make "retribution". The defense offered no evidence, documentary or 
otherwise, tending to show lack of knowledge of the insufficiency of 
the funds in the drawee banks to meet the checks, nor is there any 
evidence tending in the slightest <;iegree to prove an intent to furnish 
sufficient funds far -the paymen_t of the checks. Although the failure 
of an accused to testify in his own behalf nay not be considered 
against him (M::M 1928, P• 62), his failure to produce evidence which, 
if favorable, would naturally have been pr<rluced, is open to 'the in
ference that the facts were unfavorable to his cause, and the inference 
is equally applicable to the non-production of documents (8 Wigmore, 
Evidence, 3rd ed., sec. 2Z73). 

Upon the whole record, the evidence is sufficimt to justify 
the· court 1 s conclusions and to support the findings. That the accused, 
or someone en his·behalf, eventually made some or all of the checks 
good; does not negative the intent to defraud nor otherwise amount to 
a defense. 

6'~ Some of the testimony of Captain Feille and First Lieutenant 
Bostrom concerning Charge I and the Specificatiomthereof ms hearsay 
and should not have been admitted, but the competent evidence clearly 
supports the findings, and the error is not prejudicial. Similarly, 
the erroneous admission of :incompetent testimony regarding the insuf
fiency of the funds on deposit in the drawee banks is not prejudicial 
error, inas:ru.ch as the:t'e was competent testimony show:ing the e~ct 
amount <n deposit on the applicable dates. 
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The medical testimony does not question the sanity of. the 
accused, and any psychoneui•otic condition suggested therein affects 
only the matter of clemency. 

At the close of the prosecution's case, the court overruled 
a motion by the defense far a finding of not guilty of Charge II and 
the Specifications thereof. The motion was based upcn the ccntenticn 
that in tent to defraud had not been proved (R. 39). For the reascns 
hereinbefore set for~, the overruling of the motion was proper. 

7•. War Department records show that the accused is 23 years old 
an:i married. He lives in Toronto, Ohio, Vihich was his birthplace. He 
was graduated from Toronto (Ohio) High School m 1939, and from June 
1939 to Janw.ry 1940 drove a truck :for a contracting firm. From January 
1940 to April 1942 he worked as a rodman and transitman for the Ohio 
Power Company. He enlisted in the Arrrr:r in April 1942 and was appointed 
an aviation cadet on 24 May 1942. IAl 6 M3.rch 1943, after completion 
of the aviation cadet training program and graduation from the Roswell 
Army Flying School, Roswell, New Mexico, he -was commissioned a second 
lieutenant, Army of the United States. He was prQT11oted to first lieu
tenant on 23 February 1944. He served in combat as a bombardier in 
the 567th Bombardment Squadron, 389th Bombardmmt Group (Heavy), 
Eighth Air Force, and was aWilrded the Distinguished Flying Cross and 
the A.ir Medal with three 01k-Leaf Clusters. · 

s.· The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substan
tial rights of the accused were cormnitted during the trial. , In the, · 
opinion of the Boo.rd of Review the record of trial is legally suffi 
cient to support the findings of guilty and the sentence as approved 
by the reviewing authority and to warrant confirmation of the sentence. 
Dismissal is authorized for violation by an officer of Article of War 
61 and Article of War 96 .. 

ge Advocate 

____________, Judge Advocate 
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SPJGQ-0( 279485 	 lat Ind 

Hq .ASF, JAOO, Washington 25, D. c. JUL 1Z1945 
TO r 1tie Secretary ot war 

1. Pursuant to Executive Order No. 9556, dated 26 l{q 1945, there are 
transmitted herewith tor your action the record of trial and the opinion 
of' the B:>ard of' Rsview in the case o! First Lieutenant James K. Thomp
son (0-741.llO), Air Corps. 

2. Upon trial by general court-martial this officer was found 

guilty of absenting himself without leave on t-.o occasions for periods 

·or 	sevwi and eleven days :respe_ct1wly (Specitications l and.2, Charge I), 
1n violation of Article of war 61, and of' making and uttering six checks 
aggregating $527.48, tnowing that he did not have and not intending that 
be should have sufficient .funds in the drawee bank to meet thell (Speci
fications l to 6, inclusive, Charge II), in violation of Article of 'War 
96. He 'WU sentenced to dismissal, forfeiture of all pay and allonnces 

due or to b3come due, •ana. confi.Dement ,at hard labor tor .five years. ~ 

:reviewing authorit7 approved the sentence, remitted three years of the 

confinement, and forwarded the record of trial tor action umer Article 

of war 48. 


3. · A summary of the evidence ms;'J' be found in the accompanying· opin

ion o:r the Board o:r Review. The Board is of' the opinion that the record 

0£. trial is legally sufficient to support the findings of guilty and the 

sentence as approved by the reviewing authority and to -.rrant confima

tion of the sentence. I concur in that opinion. 


· . The accused was a student at the Bombardier Redeployment School, 
Selman Fiel.d, LOuisiana. Having been refused aleave, he absented him
sell witho\..li leave on l Febl'UB.17 1945 and remained absent until appre
hended- at San ~elo, 'Lexa.a on 8 February. Ordered to retUl'!l to his 
station, ~ .failed to do so and was absent without leave from 9 February' 
until 20 Febrilary'1 'When he nturned himself in" at an Anq hospital. at 
TUcson, .Arizona. 

On 20 and 29 January and on l and 2 February he drew a total o! six 

checks on ba1*8 in 11hich be bad insuf'ticient .funds on deposit to meet 

them. 'nle aggregate amount o:r the checks 1laS $527.48~ and it is clear 

trom the evidence that be knew of the insufficiency o! the .funds in h1a 

acoount. For .f'ive of the checks he received cash. Ole o:r the checks ,raa 

given in payment of a hotel bill and· .for the pu11>ose oi' ntaldng up" fiw 
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other checks (not involved in the present trial) which had been dis
honored by reason of insufficient f'unds. Most if not all of the checks 
involved in t~ present trial have been ~ good", appareatly by- the 
aocused•s father• 

.Accused served in ccmibat as a bombardier 1lith the Eighth Air 
Force in the European '!heater o£ Operations from September 1943 to May 
1944 and was allal'ded. the Distinguished Flying Cross and the Air Medal 
111th three Oak-Leaf Clusters. He has been in f'our crash landings., in 
the last of' which he received burns about the face and hair and was 
rendered unconscious. Since his return to ·the United States be has 
been 11ag1tated and restless" and has suffered from sharp headaches., dizzy 
spells., muscular twitchings, and other disorders. Two psychiatrists, 
one a witness· for the defense, the other for the prosecution, diagnosed 
the accused as a constitutional. psy-chopath and 1'8re of the opinion that 
his severe combat experience •pennittedtt an •outburst of Jpsy-chopathic 
l:~lunior", al.though the prosecution• s psy-chiatrist thouglt that accused 
had psy-chopathic ntrends" be.fore his service in combat. · 1'o the ps;ychia,. 
trist for the defense, a..~cused disclosed a realization of his "mistakes• 
and expressed a desire to make "retribution. 11 

4. Attached to the record of trial are letters from Senator Robert A. 
Taft, Senator Harold H. Burton., and Congressman Earl R. Le1ds, all of 
Ohio, copy- of a telegram from Seoa.tor i'aft, and letters .from numerous 
persons intimately acquainted 111th the accused and his family. bse 
letters attest the high character of the accused and the excellent 
reputation which he and his family bear in and about his home cammunl.ty-. 
1bey- request clemency in 'View of' his good character and splendid service, 
and express the opinion that his derelictions resulted i'raa a psycho
neurotic condition caused by t1ld strain of his experiences in combat. 
Senators Ta.i't and Burton and Congressman Lell':i.s have al.so appeared before 
the Board of RBview, urging clemency. Consideration has been given to · 
the letters and oral pleas. 

5. I recommend that the sentence as approved by the M'Viewing 
a.uthority- be coni'inned but that in view 0£ the youth and prior good 
record o! the accused an:1. the emotional. stress resulting f'rom his 
arduous combat service, the forfeitures and confinement be remitted, 
and the dismissal suspended during good behavior. 

6. Incl.osed is a !onn of action designed to carry into execution 
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the foregoing re~ndation, should it meet with your approval. 


·-~ ~. ~...: 

7 Incls. · 	 Ym:>N c~ CIWAER 

1. 	 Rec· of 1'rial . . Major General ·- · 
2. 	 Fom of A.ction · · ·· ' 1'he Judge Advocate General 
3. 	 Ltr fr. Sen Taft w/2 Incle. 
4. 	 Ltr fr. ·Sen Burton 
5. 	 Copy telegram fr. Sen Taft 
6. 	 Ltr fr. Cong. Lewu, .Apr 30/45


w/12 Incle. · 
 ..7.. · Ltr .tr. Cong. Le'Wis, Jlay- 5/4S 

. w/5 Incls. · 

( Sentence as approved b.T 1'9!riewing auth.orit7 confirmed but ·torf'eitures 
· am confinement remitted and dismiasal 1uapended. o.c.K.o. 3S9, .21-~ l94S)•. 



------

WAR DKPARTMENI' (247) 
Army Service Forces 


In the Ot.f'ice of The Judge Advocate General 

Washington, n.c. 


•la MAY 1945 

SPJGV-Cll 279519. 

UNITED STA.TES ) XXXVI CCRPS 

T• 
) 
) Trial b7 G.c .}l., convened at 
) Cl'!IP Gruber, Oklahoma, 14 


Major STEPHEN A. DERRY · ) Februar,-, 10, 13 and 14 April

(0-295340), Co?p8 ot ) 194S. Dismissal. 

Engineen. ) 


OPINION ot tlre BOA.RD CF REVID' 
SEMAN, MICELI and BF.ARDSLEY, Judge Advocates. ------·-

• 
1. The Board o! Rmew has examined the record ot trial in the 

case of the officer named.above and su'tmit• thie, its opinion,to The 
Judge· Advocate General. . 

· · 2. -Accused 11a& tried upon the following Charge and Specification• 

CHlRGEi Violation ot the 95th Article ot War/ 
- . 

, Speciticationa In that Major Stephen .l Dert7, Co?ps of Engi

. · neers, did at Fort Leavemrorth, Kansas, oli or about 2) 

' . October 1944, with intent to deceive and. thereb7 obtain a 

higher grade upon an exercise which had been returned to· 
h1a b7 the Ccwmand and Gene~al Staff School with an un
satisfactor,- grade, cha?li• the worda and ti.pre• •0200 12•ug• 1n paragra:fh ) c (lJ .~ said exercise to read •0200 . 
13 .A:ug•, and, with knCJ11rl6Clge that such action was cheat·J.na, 
did submit the said exercise as thus alte~ to the said 

·school with request for reconsideration of the grade .on the 
· basis in part· o.f' the said words and figures •C2 00 13 .lug•. 

He pleaded not guilt7 tc> and was found guilt7 ot the Charge and Specifica
tion. No evidence of pren.ous con:nctions was introduced. He•• HD-·
tenced to be dismissed the service. The rerlewing authorit7 apprOYed the· 
Hntence and forwarded the__record of trial tor action under .Article of war·48. . ' .. 

3• The evidence tor the prosecution ru.7 be briefly s'lmlU.l"ised u 
follC11rs1 ' · · · - · ·· · 

.lc~ed •• astudent attending the ~~ General Sta.tt Courie at th~,, . ·. 
Canmand and Oe~eral statt ~chool, rort Le&Temrort.h, · Ian1as. ·He turned 1a ~ 
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a solution of problea 184c, which solution stated 110200 12 August• as. the 

answer to paragraph )c(l) of such problem.. His paper was graded •Ul!l

aati.8~actory,s and returned to him. The following da.1', 23 October-1944, 

accused filed a request ~or a reconsideration o! hie grade, retumed the 

graded paper Ck. "B•), and called the attention ot the 1.natructor to 

his ans,rer, paragraph-)c(l) ot the problu, which appeared to haTe been. 

altered to read •0200 13 lugut•. The cr1g11'8.l solution (Ex. B) 18 in · 

e'fi.dence, and it 11 apparent that the figure •3• iD such date bas bee.n 

written OTer the fig\11'9 •2•. 


· Tbs usual procedare in bandJ1ng examination papers tor each proble• 
at the statt School was as .tollor11 in· each classro011l boxes or traya 
were passed from. one ~tudent ·to the other and the !ini.8hed papers were 
dropped 1n.· There are ·also boxes in the hall, in which student~ Jlight '· · • 
deposit their completed papers. The noncO!llliaaioned officer in charge 
of the ball collected all the papers, chtcked thea against. the llit ot.'the 
students present. and turned in the papers in person to the uatnct.or in.;,. 
charge of the teat (R. 32). The instructor, and his· assistant graded the ·. ····•· f / • 

.paper• (R. 32). Each paper carried the code number of the stude~ and ·. · ; · :,.;. 
0not his name. '1'he" code nlDi>er of accused was SJ3• Those papers, -.hicla •· ·· 

were marked •unaatiafactor;ytl, a f'aillng grade, were· reconsidered b7 .the ·~ ·;. · 
atructor prsonal.:cy,•. When all o~ the papers had been graded thq were T:; · · · ·: 
giTen b7 the instructor to· the master sergeant in charge o.t the Facult7 . · 
Board Record oUiee (R • .30). That office tran.elated the code number to .... · 
the name ot each student, attached a 00p7 of the correct solution, and· 
placed the graded papers in the student'• box in the classro011: (R• .32)~. 
It a atudeat. felt that his papers were erroneoul7 graded, he had the , 
r1.g~· to make a request tor a reconsideration of his grade, comonl.7 
known a.s •rec1ama• (R. )0) and £1:led a tom in -.hi.ch he indicated the e1Tore 
in·grading (n. 31). Each clusr'oaa bad a reclula box which was emptied · 
every half hour by the message center and the reclaaas were brought to the 
record ot!ice. The reclama, plus a slip ot paper sharing the grade ·. , . · 
previously awarded, "!aa sent to the chief of the eection (R. 31). 

. .A..fter baTlllg been graded,° &O~edIS Solution of problem 181,.c 'W&8 N
tur:aed to hlll on 22 October 1944 (Pros. F«. "B")• It was graded nu•, a ·, 


· symbol aeaning \fflSatisfact0t7. · Accused; thro~h the regular eb1a·ne1a,. . · ·· 

. tiled a reel.am& on the next da7 (Preus. Ex. •c•). Thia claim tar a change. · 


. of grade was based on bis answers to requirements 4, 10 and 11 ot the· 

·problem. .la to Nquiraaent 10, accuaed stated, "note that 1111' answer was. 

0200 13 August • • . . 	 . 

l. 

For sane reason, .llhich is not stated in the record, after the ax
'> 	 amination paper bearing the code number S33 (accused) had been graded, 

the chief 1.nstructcr, Lieutenant Colonel James H. Prescott,. directed that·-. 
a photostatic c:cw ot it b~ made. (R• .37). Colonel Prescot;t brought: tu· 

· papen to the reproduction section (R. 37). Sergeant Ji·ebert Quinn received·. · 
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the papers !rom him {R.26) and made a :i;notostatic cop7 of them (R• 26). 
Within an hour the original examination papers .were returned to the· in
structor (R. 28, 37). Sergeant Quinn identified Prosecution's Exhibit 
A as the photostatic copy which he made of. the examination papers brought 
to him (R. 26). Lieutenant Colonel Prescott was positiTe that the 
answer to requirement. Jc(l), a date, was written on the original examina
tion paper of accused as: •0200 12 August• (R. 37). That is the date 
which appears in the photostatic c.opy (Pros. E;,c. •A•). '!he examination 
paper returned by' accused with the reels.ma, howeTer, showed the answer to 
the saioo requirement 3c(l) as •0200 13 August". The figure 2 in the 
date •12 August" appeared to have been changed to 3, -so that it read 
•1.3 August•. Accused had canpleted nine problems in the course, prior to 
undertaking the one involved in this case (R. 57). 'lne grade 11satis- . 
factory" is a passing grade, while "unsatisfactory• indicates a failure. 
His solution of five problems bad been marked •satisfactory". Four 
others had been marked •unsatisfactoey9. If accused's solution of this 
proble~ {184c) had been •satisfactory•, he would have been entitled to 
receive a ?lSsing grade for the entire course (R. 57, SB). The solu:t.ion 
-as altered, although it was not correct, was so nearly correct as to 
merit the :narking •satisfactory", and thus to have given him a passing 
grade {R, 40). The matter 11as reported to the Comnandant of the School, 
who ordered that an investigation be made by Lieutenant Colonel Allan P. 
Browne, JAGD. After being warned by Colonel BrOfflle of his rightis under 
the 24th Article of War, the accused submitted to him a written explana
tion (Pros. Ex• •n•)a . . . 

•Sunday evening after return !rom the movie, I went to 
bed, considerably ccncerned OV"er how I stood in my class, 
I dream.1t about the school, classes and distinctly recall my 
dream of taking examinations and remember?!!!. changing !!l 
answers before turning in~~· I also remember getting 
out of bed and writing the reclama • on the last test. 

•On the basis of the above, it is requested that the 

1reclama I be withdra'W?l, 11 (Underscoring supplle_d). 


4. Accused, after being duly advised of his rights, took the stand 
under oath on his own behalf. He identified prosecution's Exhibit "B• 
as the solution of a problem which he had submitted at the Comnand and 
General Staff School, Fort. Leavenworth, Kansas {R. 44, SS). Accused thought. 
that •0200 13 August" was the date originally given in his answers to · 
the problem (R. 45), but he was not sure about it (R. SS, S6). The . 
answer contained in Exhibit "B• (13 August) was on the paper when he re-. 
ceived it ~er having.been graded. In his opinion neither 12 August 
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nor 13 August was the· correct date and a change from 12 to 13 would ndi 
have made any difference, as the solution of' the problem 1r0uld have been 
incorrect 1n either case. His answer was written 1n pencil and 8.rJ3' 
marld.Jlgs in ink on Xxhibit •B• were not his (R. 45, 46). He denied hav
ing aDl" knowledge as to how the date 1112" in Exhibit •.11 was cp,r.nged 
to •.13•, that lmi.ch afPears in Exhibit "B• (R. 46). A.ccused kn81I' that 
his solution o.1' four problems had been graded as unsatisf'act017 (R. 48). 
A.ccused identified Exhibit 1 C• as the reclama which he sent in (R. 47). 
Although he put in a reclama, he did not expect to get a'!l'3' better grade· 
{R• Sl).. He submitted. the nclama to caµ the attention of the school 
to the fact that ths instructor 1 had mnounced a solution from the plat- · 
form lfhich differed fran the oi'ticial solution furnished with the problem 
(R• .$1). °When accused prepared the reolama, he did not notice that the 
figure 3 had been wr1tten over. the figure 2 (R. '.$6). . 

• I 

Accused's civilian and military'record·was introduced to show his 
previoU8 excel.lent character and record (De£. EX. 1/2). Colonel Harold .A.. 
Doherty testified that accused had per!onned his duty in a very .u.tis
.1'actory manner and would rate him as excellent (R. 26). Major Frederick 
A.. Rohman testified that accused's reputation us excellent. 

S•. The e"fi.dence discloses beyond a doubt that the exudnation papers 
of accused as turned in on the day .ot t!le examination, read in answer · 
to requirement 3c(l) •0200 12 August•. Lieutenant Colonel Prescott, 
chief' instructor, detinitely remembered that such was the date lfrl.tten in 
the examination papers. The photostats (Pros. Exs. "A" and "F•), an 
exact mechanical ~production or the original examination papers, con
.firm his testimo:n;y. ' 

Accused testified that when he receiTed· the graded. papers and filed 
his. "reclama• the date shmm on the examination papers (Pros. Ex. ttB") 
read •0200 13 .A.ugust•. Ii' his testimony was correct, then th_e change in 
such date cf necessity must have been made between the time that the cor
rected and graded ~pers were placed in accused's box in the claesroom 
on Saturday 21 October and the time when accused retri8'Yed the papers on 
Sunday 22 October. · 

~ ., . ' . 

· Accused in a written statement to the investigator., dated 24 October 
at. 0425, stated that he bad dreamt about the examination "and remember 
[ey well ,changing my answers before turning in,!![ P!E!!" (Pros. Ex. -D•). 
Since there are no other changes in the examination paper except in the 
date in answer to requirement 3c(1), the accused was claiming in effect 
that the change in date was made by him prior tci submitting the ex.amina
tion papers tor ~ad~•.In vi~ of the irrefutable proo.1' that tho change 
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of date occurred af'ter the papers were graded and aft;er a photostat 

had be.en made, such de!enee can have but_ little w~ight. 


• •• f. 

~f'..· 

Later in the same dq, 24 October, accused af'ter being con.fronted 
with the photostat of his or~ examination paper stated under oath 
to the investigating o!!icer:. 

•* * * I do not know when the date on the requirement ,ras 
changed to 10200, 13 J.ugt or how it was changed or who changed 
it. I can see it is marked over***·• (Pros. Ex. •E•). 

On the witness st&.Ild accused stated thct he could. not ~ay whether 
he had answered requirement Jc(l) with one or the other date and denied 
having altered t~ date. He testified alsoJ'iba.t; when he wrote the reclama 
he did not nctice that the numeral •2• had been 1'rltten OTer 8.Ild changed 
to •.3•• 

. I.t we accept as true the testillo?lY' of the accused that the altera
tion in d.t. • was not made b,- him then there are cmJ.7 two possible 

·hypotheses to explain the changed answer. · 

~· It was made b,- a person who wished to· do the accused harm. 

In such case unless such other person knew that the accused would .tile 

a reelana, acc:ept the alteration as his am and consequently incur the 

serioua charge ·of cheQting, he would accanplish nothing by' altering the 

date. No one crul.d have knOllll that· the accused 110uld submit a reclama 

until he did so. · 


~· 
 Tb.at someone inadvertently or without any motive changed the 

date in question after the accused I s paper had been graded. 

We CN~ider both of these possibilities to be unreasonable and im
probable. The conduct of the accused in stating first to the imestigat
ing officer that he had made the changes in the examination papers prior 
to turning them inJ and later that he did not know whether his answer to 
the requirenent )ell) was 12 J.ugust or 13 August, appears to eTince some 
consciousness cir guilt. It would be almost impossible for accused not to 
have noticed at the t :lme when he 11rote the recla.ma that the figure 3 had 
been written over the figure 2. Finally, the accused accepted the altera- · 
tion as his own and attempted to turn it to his own personal benefit by 
using it 1n the reclama to obtain a h;igher grade. 

6. 'Where circwnatances are relied en entb-e;r· to justif7 a con,. 

Tiction, the circumstances mu~ not only be consi ent with guilt, but. 
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inconsistent with innocence. In other words,, tbe proof' must exclude 
eve?'Y' reasonable hypothes~s,,eicept that of accused's guilt. 

Sullivan v. United States, 283 l'. 865; 
Sherman v. United States, 268 F. 516; 
United States,v. Hart., 16~ F. 192, 197•. 

"Where the cnly competent evidence is circumstantial, it 
must, in order to be sufficient to support conviction, be or 
such nature as to exclude every reasonable h.VPothesis except 
that or aceused 1s guilt~• - (Dig. Ops. JAG 1912-1940, sec. 395(9)). 
(Underscoring supplied). 

In this case not only' does the evidence point to the accused as being_ 
the onl7 person who coud possibly have any motive to alter· the date, . 
but until he waa apprised of the fact that the original copy of the · 
examination papers bad been photostated, he claimed that he had made the 
changes in his examination pa_pers before he turned them in. Further, 11' 
he did rx>t change the dates, he accepted the changed f'igures as his own 
and made a request for a better grade on the strength of such alteration. 
We are of the opinion that the circumstantial evidence in this case. 
meets the test above stated. ·The web of circumstances pointing to ac
cused' a guilt is too strong to perndt of any reasopable doubt. The court 
saw the accused ancl.observed his conduct. and demeanor, while on the witness 
stand•. It did not believe his rather vague(I explanation or the motive £or 
_filing the reclama and his denial ot guilt. We think the coITectness o! 
the court 1 s finding is supported b7 the record, and can find no reasonable 
basis i'or disturbing the findings and the sentence. 

7. Consideration has been giveti to a letter b7 Lieutenant Colonel 
Frank A• Lorrry, JAGD, special defense counsel, addressed to the Board c£ 
Review and a letter and brief by Laura M. Miller, civilian defense counsel, 
addressed to The Judge Advocate General. Both letters and inclosures are 

_attached to the record. - • 

According to civilian defense counsel's brief' the trial was had under· 
sane· difficulties. The distractions and annoyances of' which counsel can
plains are hardly conducive to a dignified and orderly trial and do not 
tend to produce t:qat quiet calm judicial atmosphere associated with the 
courts. We £ind, however, that there was nothing in this regard which was 
prejudicial to the substantial rights of the accused. 

Kuch was made in the briefs of both civilian defense counsel and 
special defense counsel, Lieutenant Colonel Lowry, oi' the fact that the 
accused's resignation ,raa brought to the court's attention during the 
trial. Defense counsel requested that since an undesirable inference might 
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be drawn, a letter written by" the accused and appended to the resigna
tion also be included in the record. This letter was thereupon read , 
ip;to the body of the record. It stated that the accused was not making 
an admission of guilt, that he was absoltttely innocent. and that he 
believed a court-martial was ,. black mark against an accused r~ardless 
of the findings, thus giving the reason for his resignation. der all 
the facts and circumstances of this case we hold that the admission o! 
the ~signa.tion and its appended letter was not injurious to the sub
stantial righ~ of the accused. 

6. The records of the War Department shOlf' that accused is )9.JJ/12 
years old. He was born· in Pittsburgh, Pennsylvania, and resides in 
Cleveland, Ohio, and is married. He is a civil engineer in civilian 
life arxl is a graduate of Penn State College. He was appointed a • 
second lieutenant, Engineer Reserve, on 20 Vay- 19;2 &r..d promoted a .first 
lieutenant en 16 Februarr 1940. He'Was called on actbe duty- on 19 
March 1942 a?Jd was pranoted to captain in the Army o! the United States 
on JO December l:942 and major on 2) Ma;r lSii). 

9• The court was legally constituted and had jurisdiction of the 
sub;tect matter and the person of accused. No errors injuriously- affect
ing the substantial rights or accused were camnitted during the trial. 
In the ~inion of the Board of Re'Yi.EIW' the record of trial is legal.q 
sufficient to support the fill(iings of guilty and the sentence, and to 
warrant confirmation of the sentence. Dismissal is mandatory- upon con
viction of a violation of Article of War 95• 

• 

___·_L-+-~~--? -- ________ _____ ·.,,Judge Advocate 

____;::a~:...·-~....!.__,,;:;..==:::::::::!:~~~·-~Judge Advocate 
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SPJGV-CU 279519 	 1st Ind 

Hq ASF, JAGO, Washington, 25, D.c. 

TO: The Secretary
', 
of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945,, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of Major Stephen A. 

Derry (0-295.340), Carps of Engineers. 

2. Upon trial by general court1artial this officer was found 
guilty of cheating while a student at the Command and General Staff 
School, Fort Leavenworth, Kansas, in violation of the 95th Article of 
War. He was sentenced to be dismissed the service. -The reviewing 'l!.u
thority approved the sentence and forwarded the record of. trial for 
action under Article of War 48. 

J• A summary of the evidence may be found in the accompanying opin
ion of the Board of Review. I concur in the opinion of the Board of Re
view that the record of trial is legally sufficient to support the find
ings an:l the sentence and to warrant cmfirmation of the sentence. 

Accused was a student attending the 20th General Staff Course at the 
ColllllJa.nd and General Staff. School. He turned in a solution of a problem, 
which stated a date material to the correctness of the answer as •0200 
12 August"• The paper was graded and returned to him, marked •unsatis
factoiy•. On the next day he filed a r~quest for a reconsideration of 
his grade, and returned the graded paper with the date in question changed 
to read "0200 1.3 August". The figure ".3" in such date had been written 
over the figure 112"•. The solution thus altered was nearly enough cor

-rect to have given him a marking of •satisfactory"', a passing grade. 

I recommen:l that the sentence be confirmed and ordered executed. 
' 

4. Consideration has been given to a letter and brief addressed to 
me by Laura E. Miller, civilian defense counsel, to a letter addressed by 
her to Brigadier General E. s. Greenbaum, Executive Officer, Office of the 
Under Secretary of War, and to a letter addressed by Lieutenant Colonel 
Frank A. Lowry, special defense counsel, to the .Board of Review • 

. · 5. Inclosed is a form of action designed to carry into execution 
. the foregoing recommendation, should it meet with your approval. 

5Incls 	 ~ ~-~o a_ 
•l 	 Rec of T~· • · · 0 · · 

2 Form of ction MYRON C. CR.All.ER 

3 Ltr J.r Mrs Miller to TJAG Major General 


w/incls , ' The Judge Advocate General 
4 Ltr fr Mrs Miller to Gen Greenbawn 

_____L_l,tr fr Lt_ C:ol Lowry 	 ·r:..........--.... _ .· .....•"""''l,'_,_____ 	 rT·-,---·-- ·~ 
( Sente119~nfirmed. O.C.Y.O. 2661 3 July 1945). 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
' Washington, D. _ c. 

SPJGH-Cl4 m578 · 

.21-MAY 1945 
UNITED STATES PANAMA COAST ARTILIERY COl4MAND 

v. Trial by G.C .M., convened at 
Fort Clayton, Canal Zone, 

First Lieutenant EMILE. 21 March 1945. Dismissal and 
LOYD, JR. (0-1048077), total forfeitures. 

Coast Artillery Corps. 


· OPilUON ·of the BOlRD OF REVlEW 
TUPI, GAMBP.ELL and TREVETHAN, Judge Advocate, 

' l. The Board or Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

. . 

2.. The accused was tried upon the following Charges and Specif!-. 
cations: 

CHARGE I: Violation or t~ _95th Article of War 

. Specification l: In that First Lieutenant Emil E. Loyd Jr., 
766th' AU Gun Battalion, was at Fort Clayton, Canal Zone, . 
on or about 20 February 1945, drunk and disorderly in · 
uniform in a public place, to wit, Fort Clayton Officers' 
Club and the grounds adjacent thereto. 

Specification 2: In that First Lieutenant Emil E. Loyd Jr.,. _ 
***,did~ at Fort Clayton, Canal Zone, onf.or about 
20 _February 1945, wrongfully strike Second ieutenant 
Elaine Macleod, AOO, on the face and body with his hands. 

CHARGE II1 Violation or the 69th Article of War 
' I . 

Specitication: · In' that First Lieutenant Emil E. Loyd Jr., 
***having been d~ placed in arrest at Fort Clayton, 
Canal Zone, on-<>r about 20 February l.945, break his said 
arrest before he was set at liberty by proper authority. 
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I ' ., , 

The accused pleaded not guilty to all Charges and Specifications. He 
w~s found guilty of Specification 1 of Charge I excepting therefrom 
the words "drunk ansl", an9, guilty of all other Specifications and each 
Charge. No evidence of any previous convictions was considered. He 
was sentenced to dismissal and total forfeitures. The reviewing au
thority approved the sentence and forwarded the record of trial for 
action under Article of Viar 48. · 

3. In .the early afternoon of 20 February 194.5 accused escorted 
Second Lieutenant Elaine MacLeod and Second Lieutenant Frances Garden, 
both members of the Arrrry Nurse Corps, to the Officers' Club at Fort 
Clayton, Canal Zone. They whiled awar the afternoon taking pictures, 
drinking, and having lunch (R. 65, 72). Sometime after 5 p.m. First 
Lieutenant Lee M. Croake happened to pass quite close to the· place 
where the three were sitting. Noticing blood on the floor he stopped 
and inquiI'ed whether he could be of any assistance, an offer which ac
cused rejected with the remark "this is none of your affair" (R. 47). ·. 
He overheard one of the nurses express a desire to go to the ladies' 
room and accused reply, "You are going to sneak out the back way. I 
brought her here and I am going to take her home" (R. 47). According 
to the testimony of Lieutenant MacLeod and Lieutenant Garden this un
pleasantness between Lieutenant h~cLeod and accused led the former.to 
throw the contents of her glass at accused. He·responded to this· by 
going to the bar and purchasing another round of drinks. When he re
turned to the table Lieutenant MacLeod was crying. Accused dropped a 
glass and in attempting to catch it cut his finger (R. 65, 66, 72). 
With the breaking of this glass a loud and mildly profane altercation 

· ensued between Lieutenant MacLeod and accused which culminated in the 
latter slapping her several times ~nd twisting her arm (R. 15, 19, 32, 
33, 40). This disturbance attracted the attention of the other officer§ 
in the club. and one of them, Captain Paul W. Warlick, approached the 
group with a view to putting azi end to the dispute. He noticed blood . 
on accused's trousers, and on Lieutenant MacLeod's face, blouse, and 

· skirt. Adopting a ruse, he asked accused if be was Lieutenant Powell. 
Accused replied in some such fashion as "I am not Lieutenant Powell, 
I am not Lieutenant this, I am not Lieutenant anybody" (R. 33) • Captain · 
Warlick then suggested that accused had better leave the club. · Accused 
told him to mind his own business or .there would be trouble (R. 33, 34). 
However, accused,and his two companions left almost immediately there
after but not before he had turned to some of the onlooking officers and 
challengM them to a fight if they fe'l.t that the affair was any concern · 
of ~heirs JR. 16, 41, 47). . , · . · 

·· Outside the club Lieutenant MacLeod and accused continued their 
argument. They bad proceeded about 100 yards when they began scuffling. 
again. Accused put his arm around her peck and she began to beat. him on 
the.chest whereupon accused punched her in the stomach. When she broke 

I 
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away from him and began to run accused tackled her and knocked her 
down (R. 16, 35, 41, 47, 50, 51, 59, 62, 63). At this point NJB.jor 
John P. Gustafson, who had witnessed the entire.affair both in and 
outside the club, placed accused unde~ arrest. While accused accom
panied Major Gustafson - as he was directed to do by the latter - back 
to the Officers I Club he asked the reason for his arrest (R. 17, 36, · 
83). On reaching the club Lajor Gustafson ordered accused to remain 
outside while he went in to summon the Officer of the Day (R. 17, 83). 
As soon as Major Gustafson left, accused commandeered a weapons carrier· 
which had been parked outside the club by Technician Fifth Grade Miguel 
Santa~ who had been ordered to meet another officer there. Following 
accused's directions T/5 Santana drove accused to his quarters, helped 
him dress a cut on his finger an~ an abrasion over his eye, and·then 
drove him to a point outside the_post where accused told him to return' 
to Fort Clayton and say nothing about the trip (R. 51-53). · 

Both Lieutenant MacLeod and Lieutenant Garden were cailed as 
witnesses for the prosecution. Lieutenant MacLeod testified that she 
had known the accused for approximately one year. She stated that' she 
is subject to "crying jags 11 which are best treated by giving her 11 a good 
shake or slap." In fact accused was forced to do this to her on prior 
occasions when.she became hysterical. Of the events of the night in 
question she could recall only that she was crying after she threw the 
drink at accused and that he tried to stop her from crying by holding 
her arm. After accused left her she returned to the nurses' quarters. 
The blood on'her face was not her blood and there were no bruises or 
other JMrks on her face or body that would~indicate accused had struck 
her (R. 64-70). . · · 

Lieutenant Garden testified that in the past she had seen 
Lieutenant MacLeod and accused slap each other "in fun", 11 the way a 
boy and girl will do." She further stated that Lieutenant MacLeod 
waa subject to attacks of hysteria and that she herself had shaken 
her to bring her out o'f them. As to the incident of the night qf 
20 February she denied that she saw accused strike.Lieutenant 1{acLeod, 
although she did see him raise his hand•. When confronted by the prosecu
tion with ·her signed statement which contradicted her testimony on this 
point the witness insisted that that had been extorted from her by the 
investigating officer and that she had told him she had not seen accused 
strike Lieutenant MacLeod. Likewise, she stated that she did not hear 
Major Gustafson tell accused he was under arrest. All that she heard 
him say was 11 I want to see you", or words to that effect. Again her 
statement was produced to contradict her but she maintained that the word 
11 arrest 11 had been inserted therein over her protests. She corro:i,orated 
Lieutenant 1ia.cLeod I a, testimony ~bat. the latter bore no physical. evidence 
of. having been assaulted by, accused (R. 71-82) •.· · · 
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4. Accused after being advised of his rights elected to be sworn 
and testify. He stated that he attended Corpus Christi Junior College 
Academy in Corpus Christi, Texas, and subsequently Texas A & Mfor one 
year. ilith the coming of war he left college and enlisted in the Army. 
On the day in question, 20 February 1945, he had escorted Lieutenant 
MacLeod and Lieutenant Garden to the Officers' Club at Fort Clayton. 
They arrived there about 2:.30 p.m. and after drinking 11a few beers" · 
they went.outside to take pictures. Five pictures designed to show, 
a~d in fact showing, that pleasant relations existed between the three 
at this time were introduced in evidence (R. 10.3; Def. Exs.'4-8). They 
returned to the club for lunch and more drinks. There was .some difficulty 
with three naval officers who were drunk and who displayed too much of 
an interest in accused's companions but accused finally managed to dis
pose of them. Two of accused's brother officers joined the party for 
about 20 minutes and everyone had a drink or two. When they left, Lieu
tenant L'acLeod threw her drink on accused. When drinking together they 
were in the habit of making a gesture with their glass as if to throw 

. its contents, but on this occasion she miscalculated. Accused was not 
angry. In fact, he purchased three more drinks •. While carrying these 
drinks from the bar to the table accused dropped one and in some fashion 
cut the index finger.of.his right hand 11all the way to the bone. 11 Lieu-. 
tenant UacLeod ~as crying but accused did not pay any particular attention 
to her, being too much concerned with his finger. The crying grew to · 
hysteria and it was then that accused 11 propably11 slapped her. He has 
had experience with ~u1h scenes as this before and the only way to bring 
Lieutenant MacLeod out of th~m is to slap her. The three moved to a 
more secluded part of the club where Lieutenant I,IacLeod continued her · 
crying. Accused could not remember what he said to the officers whose 

.atuintion was attracted to the scene. He could not remember having an 

argument with Lieutenant tlacLeod as they left the club. He could not 

remember tackling her and he had "no reason whatsoeve~ in the world" to 

punch her in the stomach (R. 98-106). · 


Accused further stated that he has been "going with" Lieutenant 
MacLeod for about one year and that he intends to marry her. The onl1
thing which has stood in the way up to _now is his present wife (R.110) .• 

On cro~s-examination he admitted that on 20 February he left 
the post in a truck passing through the gate about 7: p.m. (R. 109, 110). 

I • •• • 

Lieutenan.t MacLeod, recalled, confirmed accused I s testimony 
~hat the only obstacle to their marriage was.accused's existing marriage 
{R. 111). · - .. 

First Lieutenant Russell W. Paulson and First Lieutenant 
Kinsey L. Plummer testified that on 20 February 1945 they met'accused, 
who was accompanied by two nurses, at the Officers' Clu~ about 5:30 p.m~ 
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They joined accused and his companions in adrink and remil.ined about 

20 minutes or one half hour. During t)lat time everyone was congenial. 

and neither witness observed any ungentlemanly- behavior on the part 

of accused (R. 92-97). - · . 


.. . f • ; 

: Major Frank N. McGill testified that he was Senior Controller 

for the 26th Fighter Command and that accused, up to a week bef~re this 

trial, was Antiaircraft Artillery Liaison Officer with that command• 


. It is of extreme importance that there be a Liaison Officer on duty 

twenty-four hours a day•. The witness was never informed that accused 

was unfit to perform this duty-on the evening of 20 February 1945. · Ac

cused Is work as Liaison Officer has been e:Jtcellent and the witness would 

be :trilling to have him continue to act as such (R. 89-91). 


• • J .~ 

Captain Joseph Burr testified that he was a Controller for. 
the 26th Fighter Command. On 20 February accused was scheduled to go 
on duty at 8 p.m. He _was a little late but he had made arrangements 
with the officer who preceded him to hold over until he arrived. Shoi:tiy 
after 8 p.m. accused reported for duty. It was the w!tness• function,. 
among other things, to make sure that the Liaison Officer·was capable of 
performing his job and he noticed nothing unusual about accused except 
that he had a bruise on his forehead, was nervous, and bad a "suppressed 
excited appearance. 11 He stated that accused performed his work in an 

' excellent manner (R. 87-89). • 

5.. The court called as a witness Lieutenant Colonel Chester E. , 
Glassen who testified that he was directed by the Commanding General, 
Coast Artillery Command, to investigate the incident that occurred at 
the Officers' Club on the evening of 20 February. On the occasion of 
his first interview with Lieutenant Garden she insisted that.she did , 
not see accused strike Lieutenant :MacLeod. When the witnei:ts returned 
some·days later with a statement for her signature he spoke to her about 
the Article of War governing perjury because of the disparity- between 
her statement and that of the other witnesses. Lieutenant Garden the~ 
gave another statement, which was taken down by·a stenographer, tran
scribed, and signed by her the next day. Before she signed it she looked 
it over and suggested one or two immaterial changes. She made no objection 
to the part which said that she had seen accused strike Lieutenant MacLeod, 
nor to the part which said she had heard Major Gustafson place accused 
under arrest (R. 112-117). · 

On cross-examination and examination by the court the wit

ness said that the first two interviews lasted about one half hour 

and that durirlg the second interview Lieutenant Garden was in tears. 


' He denied that he had used force, promises or duress to obtain the 

.· statement from Lieutenant Garden. .He wanted Lieutenant Garden to 
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, 

undt>rstand that what she said might be used against her and for that. 

reason he read the portion or the Manual dealing with perjury, a 

practice he used with other w~tnesses (R. 117, 118). 


6. a. · Specificationa 1 and 2 of Charge I: 

The.first or these Specifications, after its modifications 
by the findings or the court, alleges that accused was disorderly in a 
public place, the Officers• Club, Fort Olay-ton, Canal Zone, in violation 
or Article of War 95. The second Specification alleges that accused com
mitted an assault and battery on Second Lieutenant Elaine MacLeod, ANC, 
in violation or Article or War 95. The.uncontradicted evidence shows 

,. 	 that accused slapped, punched, and tackled Lieutenant MacLeod•. The ac
cused contended that the assault was committed for the purpose of shocking 
Lieutenant MacLeod .. out or an hysterical attack or, so~what inc_onsistently, 
that there was consent to it. But the evidence as to accused's belligerent 
mood, and the 'Qharacter and violence or his assault warranted, if it did · 
not require, the rejection by the court of these defenses. In thus as-· 
saulting a female officer accused was obviously guilty of "conduct unbe• 
coming an officer and a gentleman• in violation or Article of War 95 
(CM 234296; Pennington, 20 B.R. 325). The evidence further shows that

1
. accused was insolent and pugnacious toward other officers, one or whom 
was his superior, that·he engaged in. a loud and mildly profane.argument 
with an~ nurse, and· that he broke arrest. Inasmuch ae the- accused • · 
strenuously objected to the ~ourt•s considering the fact of the assault 
to establish the allegation of disorderliness this conduct of accused, 
apart trom the assault,.is·important. In pressing this objection he 
relied on paragraph Z7, ·Manual for Courts-Martial,· 1928, which provides a 

. 	 ,, 
"One trawction, ·or w~t is substantially one trans


action, should not be made the basis for an unreasonable 

' · multiplication of charges against one person. Thus a 


·soldier should:not be charged with disorderly conduct· and 
tor an. assault when the disorderly conduct consisted in 
making the assault,. * * *• tt . 

. . _Accordingly, at the.outset of the trial, accused moved to 
·strike the·allegation of disorderliness from Specification l. This 
motion was deni~d, and rightly, since the cdnrt could not at that time 
know that the evidence would bear out accused's contention • .lt the close 
of the. prosecution's case the accused for the same reason moved for a 

· 	finding ot not guilty of Specification l. This likewise was denied. 
We of course do not know whether the co~t in denying the motion con•; ' 

'sidered the evidence as to the assault on the question of disorderliness, 
. or whether the7- thought that accused's conduct,· apart ffom the assault, 
was sufficiently indecorous in itself to constitute a violation of Article 
of Wa,r 95. :. If' the court 

. 
did consider 

.'
the evidence as to the assault un~r 
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the Specification we think their action was erroneous. Plainly it 
violated the admonition of the Manual and equally plainly,· it seems . 
to us, it violated the dictates of ordinary fairness. 1'he prosecution 
pressed to a successful issue a Specification which charged the accused 
with assault in violation of Article of War 95. We see no ·reason why 
it should.seek to use the same conduct to support another Specification 
laid under the same Article of War.· It just will not do to say that ac
cused was not prejudiced because the sentence was not therepy increased. 
He was prejudiced to the extent that anyone who is convicted of two of
fenses :when he should. be convicted: of only one is prejudiced. fie hold, 
therefore, that the .assault.should not have been considered in deciding 
whether accused was guilty of the offense alleged in Spedification 1, in 
violation of Article of War 95. So far.as there is anything to the,contrary 
in Lowther, .CM 233763, 20 B.R. 111, we decline to follow it.- Neither can 
we assent to the proposition that accused's other actions constituted a 
violation of Article of War 95. In our opinion, his conduct/apart from 
the assault, was not so conspicuously.disorderly as to amount to a vio
lation of that Article •. It does not stamp accused as morally unfit to 
be an officer or to be considered a gentleman. For these reasons, 
therefore, we hold that the record is legally sufficient to support the 

. ,finaing of guilty of Specification 2 and legally sufficient to support 
only so much of the finding of guilty of Specification 1. as involves a 
finding that accused was disorderly at the time and place alleged'in · 
violation of Article of War 96. 

b. Spec;ification of Charge II: 

This Specification alleges that accused broke arrest. The 

evidence establishes that Major Gustafson ordered accu~ed into arre_st 

after he had witnessed accused's assault on Lieutenant MacLeod. The 

fact that accused accompanied Major Gustafson and inquired into the 

reasons for his arrest likewise establish that he .heard and understood 

the order. Under Article of War 68 an officer has power·to order into 

arrest any person subject to military law who takes part in a'quarrel, 

fray or disorder. Clearly accused's arrest was warranted under this 

Article of War. The evidence further shows that Major Gustafson'ordered

accused to remain outside the Officers 1 ·Club while he went in search of · 

the' Officer of the Day and ~hat accused, instead of so remaining, com

mandeered a Government vehicle and.left the post. It was accused's 

duty to remain in the immediate vicinity of the Officers' Club while 

Major Gustafson sought out the Officer of the Day, presumably to arrange 

the details of accused's arrest, and in failing to do this, accused •as 

guilty of breach of arrest. It is immaterial that this·breach was for 

the purpose of enabling accused to report for duty as Antiaircr~tt 

Artillery-Liaison Officer. The i'ecord is legally sufficient to support · 

the finding of guilty_of this Specification•. 


' . 
7. Every member of the court who sat at accused is trial and' the 


personnel of the prosecution and defense signed a petition tor clemency 
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asking that accused be retained as an officer, which petition is 
attached to the record. There is likewise attached to the record a 

·letter from Major Richard B. Walker, dated 13 April 1945, who states 

that since 25 hla.rch 1945 accused has been Assistant S-3 under his 

supervision and that he has performed his work in an excellent manner. 

He further states that accused, during this period, has completely ab

stained from liquor. 


8. War Department records show that accused is 24 years old and 

married. He attended the Agricultural and Mechanical College of Texas 

from 20 August .1941 to 11 December 1941 where he was a member of the 

Rare. On 9 February 1942 he enlisted in the Army and on graduation 

from the Antiaircraft Artillery Scho~l, Camp Davis, North Carolina, he 

was commissioned a second lieutenant, Army of the United States. On 


• 1 May 1943 he was promoted to first lieutenant. 

9. The court was legally constituted and .had jurisdiction of.the 
accused and the subject matter. Except as noted above, no errors in
juriously affecting the substantial rights of the accused were committed 
during the trial. In the opinion of the Board of Review the record of 
trial i~ legally sufficient to support only so much of the finding of 
guilty of Specification 1 of Charge I as involves a finding that accused 
was disorderly at the time and place alleged in violation of Article of 
War 96, legally sufficient to support the findings of guilty of all other 
Specifications and the Charges, and legally sufficient·to support the 
sentence and to warrant confirmation of the sentence. The sentence 
imposed is authorized upon conviction of a violation of either Article 
of War (;F, or Article of War 96. Dismissal is mandatory upon conviction 
of a violation of Article of War 95. · 

~ ZZ ~ ·, Judge Advocate 

uL '.@,u+s A tf!<1t-h-!U?:-f . , Judge Advocate 

~-.......---·......·-~~-.-· ........................·~·,c...«._---=-----' Judge Advocate 
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SPJGH-CM 279578 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. /~:: ,. 0 19:i5,-~ ' 

TO: The Secretary of ·1irar 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case cif First Lieutenant Emil 
E. Loyd, Jr. (0-1048077), Coast Artille:ry Corps. 

. 2. Upon trial by e;eneral court-martial this officer was found 
guilty of being disorderzy in uniform in the Fort Clayton Officers' Club 
and vicinity in violation of Article of War 95 (Spec. 1 of Charge I); 
guilty of assault on Second Lieutenant Elaine Ma.cLeod_., Army Nurse Corps, 
in violation of Article of '.far 95 (Spec. 2 of Charge I); and guilty of 
breach of arrest in violation of Article of War 69 (Spec. of Charge n). 
He was sentenced to dismissal and totai'·-forfeitures. The reviewing autho
rity approved the sentence and forwarded "l:4e record of trial for action · 
undar Article of War 48. · 

.3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legalzy sufficient to support only so much of the 
finding of guilty of Specification l of Charge I as involves a finding 
that accused was disorderzy at the time and place alleged in violation 
of Article of War 96; legally sufficient to support all other findings 
of guilty and the sentence and to warrant confinnation of the sentence. 
I concur in that opinion. In the earzy afternoon of 20 February 1945, 
accused escorted Second Lieutenant Elaine ?JacLeod, A.N.C., and another 
Army nurse to the Officers' Club, Fort Clayton. During the afternoon 
the three lunched, took pictures and had several drinks. About 6 p.m. 
they were sitting in the club drinking when accused and Lieutenant ;,;ac
Leod engaged in a loud argument which culminated in his slapping her 
and twisting her arm. This scene attracted the attention of the other. 
officers in the club and one of them, a captain, approached accused with 
a view to rem.onstratin,e with him. iThen the captain sugg~sted that accused 
leave the club, accused told him to mind his own businesi;;\_Almost :immedi- .. 
a tezy thereafter, however, accused did leave bu't·, not before he had turned 
to some of the onlooking officers and challenged them '¼. a. )'ight if they 
felt the affair was aey concern of theirs. btitside., thtt-:'argumerit between 
accused and Lieutenant HacLeod continued. They began to scu!fl~~ 
accused punched her in the stomach. She broke away from him .an.cl. ran but 
he tackled her and knocked her to the ground. Accused was then placed 
under arrest by an officer 'Who had been a witness to the entire affair 
both in and outside the club. They returned to the club and the arrest
ing officer directed accused to remain outside while he went in to sunmon 
the Officer of the Day. As soon as he disappeared accused co!!lill.andeered 
a Government.vehicle which was parked outside the club and directed the 
operator to drive him to his quarters and thence ta a point off the post. 
He then dismissed the driver and reported for duty as Antiaircraft Artill~ry 
Liaison Officer. 
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. I recommend that the sentence 'be corifi:nned but that the ex
ecution of the dismissal be suspended during good behavior., that the 
total forfeitures be reduced to a forfeiture ofpa.y of $50 per month £or 
six months., and that the' sentence as thus modified be carried into ex
ecution. , ' 

4. Consideration has been given to a clemency recamnendation signed 
by all the members of the court who sat at accused's trial, and the 
personnel of the prosecution and the defense., to the effect th.at accused 
be retained in the service. 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval~ 

MYRON C. CRAMER2 Incls 
Major General l.Record of Trial 
The Judge Advocate General 2.Form of action 

.CFindings dis.approved in part~ Sentence c~~~~ ~~:~~ 1,;Jspended,f 
!orf'eit~~\reduced • OCMO :no., 9 July- 1945). ., · . ·. l ' 

I 
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WAR DEPARTMENT 
Anly Service Forces 

In the O.ftice o:£ The Judge Advocate General 
Washington, l).C. 

SPJGN-CM Z'/9593 1 r- . 
. .. ti 

UliITED STATES ) DI BOMBER -COYMAND 

T. ~ Tr.ial by G.C.:M., convened at 
) APO 11247, 7 April 1945 • Dl.s

Private EIWARD J. TRACY ) honorable discharge, and con
(36651946), Headquarters ) finement tor five (5) years. 

,and Base Service Squadron ) Df.scipl.inaryBarracks. • 
77th Air Service Group • ) 

.. 

HOLDml by the BO.ARD OF REVIEW 
LIPSCOMB, 0 1CONNOR and MORGAN, Judge Advocates 

l. The record o:t trial in the case of the soldier named above 
,has ·been examined by the Board o:t Review. 

2.. The accused n.s tried upon the foll.owing Charges and Spec:Lfi.-.
cations: - · 

CHARGE I: Violation of the 64th Article o.t War. 

Specification: In that Private Ed1rard J. Tracy-, Headquarters 
and Base Services Squadron, 77th Air Service Group, did, . 
at Island Stockade, .APO 247, on or about 20 ~h 1945, 
offer violence against Herbert A. Holmes, First Lieu
tenant., CMP, Company ucu, 745th Military Police Battalion, .. 

. bis superior of.t'J.cer, who was then in the exee11tion of bis 
ot'tice, in that he, the said Private Edward J. Tracy-, did 
threaten and menace the said Lieutenant Herbert A:. Hol.nss 
by brandishing a jagged broken mirror in his hand and 
stating "What d:> ;you wam. to do, get your throat cut?1t 
or1r0rds.to that effect. 

CHA.HOE II:· Vicrlation of 1;he 65th Article ·of War. , , 

Specification l: (~ of Not Guilty-).
\ 

http:or1r0rds.to


(266) 

Specification 2: In that Private Edward J. Tracy., Head

quarters and Base Services Squadron., 77th Air Service 

Group., having received a lawful' order from Staff Ser

geant. Archie L. Jackson., Company "C"., 745th Military 

Police Battalion., a non-commissioned o.f.t'icer who was 

then in the execution of his office., to report to the 

Guard Tent., did at Island Command Stockade., .A.PO 247., 

on or about 20 March 1945., willfully di.sobey the same. 


He pleaded not guilty to all Charges and Specifications and was found not 
guilty of Specification l., · Charge II., but guilty o.f bot~ Charges and all 
other Specifications. He was sentenced to be dishonorably discharged the 
service., to forfeit all pay and allowances due or to become due., and to 
be confined at hard labor., at such place as the revielfing authority might 
direct., for five years. The reviewing authority approved the sentence., 
designated the Unitad States Disciplinary Barrac!,s., Fort Leavenworth., 
Kansas., as the place of confi.nement., .and forwardld the record of trial 
for action under Article of War so½. . · 

J. The findings of· guilty of Specification 2., Charge II., and Charge 
II., present no legal problem., and., since these findings are sustained by 
the evidence.,·they will not be discussed. Concerning the Specification., 
Charge I., it is sufficient to observe for the purpose of this opinion 
that the evidence shows that at the time and place alleged First Lieu
tenant Herbert A. Holmes., the prison officer of Island Stockade., APO #247., 
accompanied by Captain Nelson S. Bockus and Staff Sergeant Archie L. 
Jackson., called the accused from the tent to which he was assigned as a 
garrison prisoner. 'When the accused appeared., Lieutenant Holmes asked 
him if he had understood the order which the sergeant had previously 
given to him to surrender a bracelet which., under the rules of the guard
house., he had no right to retain. According to the testimony of Lieu
tenant Holmes., the accused., who had only a short time before had an . 
altercation with the staff sergeant concerning the surrender of the brace
let., took"*** one step backward and as he was stepping backward he. 
looked down at his hand * * *" and said "What are you looking £or., do 
you want to get your throat cut?• (R. i9). As these words were spoken., 
Lieutenant Holmes., who was standing about five feet trom the accused., 
observed that he had a broken mirror in his hand. Lieutenant Holmes . 
looked at the accused £or "probably two or three seconds and the·n• said., 
"Apparently you have not learned your lesson"., and turned and left the 
stockade. Lieutenant Holmes was of· the opinion that the broken mirror 
was a dangerous ,weapon and that., the accused., i£ pressed., would probably 
have. used it "as a weapon" (R. 20., 21). Captain Bockus gave similar 
testimony and in particular testified that., while the accused was speak
ing., his hands •appeared to be hanging at his side• (R. 26). Sergeant 
Jackson also testified that the accused did not mov~ the band in which · 
he held the mirror (R. JJ). No other witnesses testified for the prosecu
tion concerning the of£ense in question. 
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4. The Specification of Charge I alleges that the accused did 

•offer violence against Herbert A. Holmes., First Lieutenant** *,his 

superior offi.cez:~ who was then in the ~ecution of his office., in that 

he., if,he accuseg,,., did threaten and menace the said Lieutenant Herbert 

A. Holmes by brandishing a jagged broken mirror in bis hand and stating 
•What do you want to do., get your throat cut• or words to that effect•. 

The. Specification was· laid under Article of War 64. · 


The evidence clearly shows that the accused. did not. brandish a 

broken mirror a_s alleged in the above Specification. The evidence does 


·show., however., that the accused., while asking Lieutenant Holmes a dis
respectful and threatening question, did hold a broken mirror in his band 
without moving it. The question arises, therefore., whether such conduct. 
in the absence of any proof of a hostile gesture or hostile peysical 
movement by the accused constitutes an~ of violence within the meaning 
of Article of War 64., which provides as follows: · 

"Any person subject to military law who., on any 

pretense whatsoever., strikes his superior officer or 

drus or lifts up any weapon or offers any violence 

against mm; being in the execution of his office., or 

~ disobeys any lawful command of bis superior 

officer., shall suffer death or such other punishment 

as a court-martial may direct." 


.An analysis 0£ Article of War 64 _shows that it provides a maxi.mum penalty 
of death for four dif'f'erent acts., as f'ollows: 

"A:ny person * * * ,rho * * * 
(l) 	strikes his superior o.f'.ficer 
(2) 	or draws or 11.f'ts up any weapon 
(3) 	or off'ers any violence against him.,*** 
(4) 	or willfully disobeys any lawful command of 


his superior officer***"•· 


In discussing the first three of the above described acts the M:anual £or 
Courts-Martial states that: 	 • 

"The word •strikes' means an intentional bl011' with 

· anything by which a blOII' can be givan. 


"The phrase •draws or lifts up a:nyweapon against' 
covers any simple assault committed in the manner stated. 
The weapon chiefly had in view by the word 'draw' is no 
doubt the sword; the term might, however., apply to a bayonet 
in a sheath or to a pistol and the drawing of either in an 
aggressive manner or the raising or brandishing of the same 
minaciousl.y in the· presence· of the superior and at him is 
the sort of' ac1; contemplated. The raising in a threatening 
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manner of a firearm (whether or not i'oaded) or of a club, 
or of any implement or thing by which a serious.blow could 
be given, would be 'Within the description, 'lifts up• 
(Winthrop) • . I 

"The phrasa 1of.fers ~ violence against him' com
prises any form of battery or of me~e assault not embraced 
in the preceding more specific terms I strikes t and •draws 
or lifts up•. But the violence where not executed must be 
physically attempted or menaced. A mere threatening in 
words would not be an offering of violence in the sense 
of the article (Winthrop)" (MCM, 1928, par. 13aj.· 

From this explanation it is apparent that the first three act, described i~ 
Article of War 64 are closely related and· constitute merely different 

.types o! assaults or assaults and battery. The word "strikes", the first 
o! this series, merely describes one form of a battery. The words "draws 
or lifts up any weapon" describes an assault commi.tted in a particular 
manner with a weapon. The words "or otters any violence against him•, 
with which we are at present primarily concerned, are designed to embrace 
any form of battery or assault not included in the more specific terms 
"strikes• or "draws or lifts up any weapon". For example, the offense 
of striking & an officer, al.though not within the scope of the word 
"strikes" as used in Article o! War 6.li, is. clearly included within the 
scope of the words 11offers any violence". Similarly, the act of rushing 
toward an officer in an angry and threatening manner would be an offer 
of violence. The explanation in the Manual makes it clear, however, that 
in order to constitute an offer of violence within the meaning of Article 
of War 64 the conduct of an accused must .amount at least to an assault and 
that mere threatening words would not be sufficient. · The Manual de.fi.nee 
an assault, as i'ollows: · · 

"* * * an attempt or offer w1.th unlawful force or violence 
to do a corporal hurt to another. . ( Clark and Marshall) • 
Raising a stick over another's head as if to strike him., 
presenting a firearm ready for use within the range of an
other, striking at another llith a cane or fist, assuming a 
threatening attitude and hurrying toward another., are ex
amples of assault. 

· "Some overt act is necessary in any assault. * * ,... 
(MCM., 19281 par. 149!). . 

In 17 BR l2l,'Fields, a case involving an alleged lifting up of a loaded 
riile against a superior officer,' the Board of Revi819' stated that: 

. "The Specification, Charge m, alleges that the . 

accused lifted up a loaded service rifie against captain 

Gooding but there is nothing in the evidence disclosing 
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any such act. It does not appear that he lifted his 

rifle, pointed it or n:oved it against or toward his 

superior officer. On the contrary he remained in a 

fixed position from the time his superior appeared on 

the scene until he threw aside his rifle ai'ter first 

ejecting the cartridges. The Captain upon discovering 

the disorder deliberately placed himself in front of 

the accused and in such a. position that the rifle was 

pointed in his general direction. The accused remained 

in the same position, his rifle at 1 low port 1 , and 

Captain Gooding himself testified he -.,as not personally 

pressed. Other witnesses corroborate this fact. There 

was no threatening motion or any overt act by the ac

cused whereby he actually attempted to inflict injury 

upon his superior. Although the accused did make a re

mark to the effect that if he, the accused, fired, he 

would take the Captain with him there was not a present 

offer of violence accompanying his words and no 1lii'ting 

up• of his rifle as alleged. The finding of guilty under 

the Specification is unwarranted.• 


. . 
The conduct of.the accused in the present case was similar to the 

conduct of the accused in the case quoted above. In that case the accused 
did not accompany his threatening words by an overt act of lifting up his 
rifle against his superior. officer and in the present case the accused 
did not accompany his hostile question by .an overt act o! .l:f.fting up a 
broken mirror against his superior officer. Nor did the accused attempt &rq' 
violence or commit any overt act within the meaning of the definition of 
assault. The findings that the accused vi..olated the 64th Article o! War 
are, therefore, umrarranted•. 

On the other hand, although the evidence fails to show an ofter 
of violence within the meaning of Article of War 64, it does show that 
the accused was guilty of disrespect toward bis superior officer within 
the meaning of Article of War 6,3. In 23 BR 168, Hamilton, it was held 
that the offense of disrespect toward a superior officer was a lesser included 
offense under a charge of willfully disobeying a superior officer when the 
Specification alleged the use o:t disrespectful language. In view of this 
precedent, and, since the wording o:t the specification in the present 
case clearly puts in issue disrespectful words and conduct, the evidence 
sustaining that part of the specification necessarily established the 
lesser included offense of disrespect toward a superior officer, an 
offense violative of Article of War 63. 

The table of maxi.mum limits of pu¢shment provided in the Manual 
:tor the offense of behaving with disrespect toward .a superior of.fi.c.er 
is confi.nement·at hard labor :tor six months and forfeiture of two
thirds pay £or a like period. The maximum punishment provided for the 
offense of 'Willful disobedience of a ~oncommf.ssioned officer, the other 
offense est~blished by the evidence in this case, is the same (MCM, 
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1928, par. 104&). Section B of paragraph 104c of the Manual states 

that: 


n:t.:r an accused be found guilty by the court 0£ two or 
more offenses for none of which dishonorable discharge is 
authorized, the fact that the authorized con.f'inement wi. th
out substitution £or such offenses is six months or more, 
'Will authorize dishonorable discharge and total !orfeitures.• 

In vi.811' o! the· above provision the maxi.mum sentence authorized in the 
present case is dishonorable discharge, forfeiture of all pay and allow
ances due or to become due, and confinement at-hard labor for one year. 

5. For the reasons stated the Board of Revi81r is of the opi!li.on 

that the record of trial is legally sufficient to support only so mu.ch 

of the finding of guilty of the Specification, Charge I, and Charge I, 


-as involves the findings that the accused did, at the• time and place 
alleged, behave with disrespect toward Herbert A. Holl!les, First Lieu
tenant, bis superior officer, who was then in the execution of his· 
o.f'fice, in that he, the said Private Edward J. Tracy, did threaten the 
said Lieutenant Herbert A. Holmes by holding a jagged broken miITPr 
in his hand and stating "What do you want to do, get your throat cut" 
or W0rds to that effect in violation of Article of War 63; legally , 
su£ficient to support Specification .2 Charge II and Charge II; and 
legally suf~cient to support only so much of the sentence as involves 
dishonorable discharge, forfeiture of all pay and allowances.due or to 
become due, and confinement at hard labor for one year. 

Judge .Advocate. 

M4,.~~, JUdge Advocate. 
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SPJGN-<:M 279593 1st Ind 
Hq ASF, JAGO, Washington 25, D. C. 
TO: The Secretary of War 

l. In the ,case of Private Edward J. Tracy (36651946), Headquarters 
and Base Service Squadron, 7/til Air Service Group, attention is invited 
to the foregoing holding by the Board of Review that the record of trial 
is legally sufficient to support only so much of the findings of guilty 
of the Specification, Charge I, and Charge I, as involves tile findings 
that the accused did, at tile time and place alleged, behave with dis
respect toward Herbert A. Holmes, First Lieutenant, his superior offi 
cer, who was then in the execution of bis office, in that he, the said 
Private Edward J. Tracy, did threaten the said Lieutenant Herbert A. 
Holmes by holding a jagged broken mi~or in his hand and stating "\'That 
do you want to do, get your throat cut11 or words to that effect in · 
violation of Article of War 63; .and legal.:cy sufficient to support only 
so much of the sentence as involves dishonorable discharge, forfeiture 
of all pay and allowances due or to become due., and confinement at hard 
labor for one year. 

2. I concur in the holding of the Board of Review and for the 
reasons stated therein recommend that only so much of the sentence be 
approved as involves dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor ibr one 
year, and that the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas., be designated ·as the place of confinement•. 

J. Tbis case is submitted for tm action of the Secretary of War 
in order to avoid the delay which would be involved in transmitting the 
approved holding overseas for the action of too reviewing authority.. 	 . 

4. Inclosed is a fonn of action designed to carry into effect the 
recommendation hereinbefora made should such action meet with your ap
proval. 

2 Incls MYRON C. CRAMER 

Incl l - Record of trial Major General 


The Judge Advocate General 

Incl 2 - :F'onn of action. 


---------·-----·-------:.~
( 	Only" so mu.ch o! :,entence approved as involves dishonorable dischar_ge, 

. 

total forfeitures and confinement for one year. o.c.M.O. 2JO, 19 cJune 1945). 
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(273)WAR D.EPARTMENr 
Army Service Foroea . 

In the Otfioe of The Judge Ad~~oape General 

SPJGX • cu' 279602 3 o' MAY 1945• 

U N I r E D S T A T E S FA.IRFIEU> AIR TECHNICAL SERVICE COMMA.ND 

v. Trial by G.C.M., convened at 
Wright Field, Dayton, Ohio, 

Captain VINCENT GRZEGOROWICZ 5 and 6 April ~945. Dismissal. 
(0-1646750 ), Signal Corps. 

OPINIPN of the BOARD OF REVIEff 

LYOM, HEPBURN ,-nd MOYSE, Judge Advooatea. · 


l. The Board of :ij.eview has examined the record of trial ·in the case 
of the offi oer named above and submits this, its opinion, to The Judge Ad
vocate General. 

· 2. The accused was tried upon the following Charges am Specifications a 

CHA.RGEa Violation of the 96th Article of War. 

Specifica.tiona In that ~aptain Vincent G.rzegorowicz, Signal 
Corps, 402oth Army Air Forces Base Unit., having been married 
to Anna Lucille Bre.nch'Grzegorowicz as his lawful wedded wife 
since about 7 July 1943 and such marriage being in full foroe 
and effect at all times hereinafter stated, did wrongfully 
and unlawfully., on four separate occasions at the times and 
places hereinafter specified, engage in sexual intercourse 
with on6 Margaret Leslie, the wife of an enlisted man in the 
Army of the United States who throughout January 1944 and 
until about l June 1944 was on duty in a theater of operationa., 
the married status of said Margaret Leslie and her husband's. 
duty assignment in a theater of operations being then and there 
well known.to the said Captain Vincent Grzegorowioz, towita 
on two occasiona·in or about May 1944 at the Dayton Biltmore 
Hotel, Dayton, OhioJ on-one occasion between 20 May 1944 and 
31 May 19 44. in the apartment of Mr. James r. Ramsey in the 200 

.block of North Robert Boulevard., Dayton; Ohio, a.nd on one oooa.
sion during or a.bout October, 1944 at the residence of aaid 
Captain Vincent Grzegorowicz aDd one~ x. Chapman on 
Bancroft Street. De.yton., Ohio. 

ADDITIONAL CH.A.RGEa Violation of the 96th Article of War. 

Speoificationa In iha.t Ca~tain Vincent Grzegorowioz, then First 
Lieutenant, Signal Corps, 4020th A.1.'!fl7 .Air Forces Base Unit, 
having been married to .Anna Lucille Branch Grzegorowioz as his 
lawful wedded wife since about.7 July 1943 and suoh.marriag$ 
being in .full force and effect at the time hereinafter specified, 
did, wrongfully and Ulll.a.wtully, on or about 3 June 1944, transport· 
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from Dayton, Chio, 'to Columbus, Ohio, one M&.rge.ret LeslieJ 
register himself and t~e said Me.rga.ret Leslie t.t the Neil 
House, ,Columbus, Ohio, as man and.wife, to wits as Lieu
tena.nt and Mrs. V. Grzegorowioz; a.nd. oooupy a hotel room 
in the said Neil &use overnight with the s·aid Me.rga.ret 
Leslie, the wife of an enlisted man in the Um:/ of the United 
States, the married status of at.id Marga.r~t Leslie a11d the 
military atatus ot her husband being then and there well 
known to the said Capte.in Vinoent1 Grzegor~oz. 

As a special plea. the def'enae moved to atrike trom both Speoifioationa that 
part which described. 1-.rga.ret Leslie as the wife of an enlisted man in the 
J:rm¥ of the United States servii:ig in a. thea.ter of opera.tions', and the '-oouaed'• 
allegdd knowledge of that fa.ct on the ground that such we.a surplusa.ge and. 
constituted plea.ding the evidence. The court overruled the motion (R. 7), 
whereupon the accused pleaded not guilty- to the Charges and the Specitioa• 
tiona. He wa.s_found guilty of the Charge a.nd its Specification except the word 
•four", substituting therefor the wo1=$l 8 three," a.nd except the words •oDI.- one 

oooasion between 20 May 1944 8.lld 31 May 1944 in the apartment of Mr. James 

T. Ramsey' in t~e 200 block of N::,rth Robert Bouln-ard, Dayton, Ohio", guilty 

of the Additiona.l Charge and its Specification, except the words "transport 

fran Dayton,. Ohio, to Columbua,. Ohio, one Margaret Leslie", of the excepted 


. words,. ·not guilty, of the substituted word, guilty. No evidence 'WU intro
duced of azv previoua·oonviotion. He was sentenced to be dismissed the aerrlce. 
The Reviewing authority approved the sentence and forwarded the record of trit.l · 
for action UD.!ier Article _of War 48. · 

3. · The evidence for the prosecution in support of. the findings of guilty 

may be awmnarized a.a follows a 


It was stipulated by the trial judge advocate, individual defense 

ooUll.861, and accused tha.t the accused is in the military aervice and has 

been sinoe 26 November l941J that ~e ia t. member of the Signal Corps on 

dutY. with the 4020th A.rm:! Air Foroes Base UnitJ· that on 7_ July 1943 accused 

waa iarried to Ann& Lucille Branch Gra:egorowioz J 'that such marriage has been 

111 full force and effect since that date J and that they separated in No:vember 

1~ e.nd. have sinoe lived separate and apart (Ex. P-1). , 


The Charge and its Specification. 

Mra. Margaret Lealie, twenty-one years of age, was,. during the 

occurrence• hereinafter related, the wife of Claude Robert Leslie, an en

listed soldier in the~ Air Corps (R. 11,12), who, on 12 December 1943 

iru reported by the War, Department u missing in action {R. 57). Fhotogra.pu 

of Mrs. Leslie dreaaed. in bathing suit, play auit, a.nd a. "T• shirt were in

troduced in evidence (R. 21, Exs. 2-7). On New Yea.r's Eve preceding l 

January 1944 ahe a.nd Lieutenant Ralph Morga.n were attending a party at the 

Officer•'- Club,. Patterson Field, Fairfield, Ohio. There she first met the 
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. 	 ' .

accused (R. 12,13,25}. Later, on or about the first of April 1944, she 
met the accused and 	Lieutenant Morgan in the lobby of the Biltmore Hotel,· 
Dayton, Ohio (R. 31 ). The three of them proceeded to the Kittyhawk Room 
and later in the evening aooused took her to dinner and the theater and 
escorted her home (R. 26,31). Sometime "around F.aster of ',44n (Easter 
took place on 9 April 1944) she began having "dates" with the a.coused · 
once or twice a week (R. 13,27)•. On cross-examination it was shown that 
on 12 April 1944 she wrote a. letter to the accused addressing !im as 

"Dearest Grega 
}4y' darling, it seems like time just drags when we're 

not together and when we are• its hardly no time before 
we have to pa.rt - 11 	

• · 

-. 
and after three pages concerning her activities and an invitation to join 
her "mother-in-lawn 	on a. trip, she closed with 

•areg darling. I do love you so very much. I didn't 
believe it·could be possible for me to love you azzymore 
than I already do 

"Until 	Tonight. All my love. 
Forever 

Margaret.• (R. 24, Def. Ex. A.} 

Mrs. Leslie testified that she. informed accused when she first ' 
started going with him she was mar~ied and that her husband was missing in 
action (R. 13,14). 	 On cross-examination she stated that she told accused 
of her marital status about the first of April 1944, the second time she 
went with him, and that accused stated he already knew she was 'married, 
Lieutenant Morgan having told ~ (R. 23,24,56). She stated t_hat she 
wore wedding ~ings on all occasions when she.went out with accused (R. 23, 
33). She also stated. that accused advised her sometime in May 1944 that _ 
he was married, but that he was not jn love with his wife and that he was 

_separated from her (R. 14,19,36,56). According to her testimony, around 
the first of May 1944, after having dinner and a ·few drinks together, she 
and the accused went to the accused's. room in the Biltmore Hotel where they 
had their first act 	of sexual intercourse. She remained in the room of 
accused until the next morning {R. 14,15,57). 

F.arly in May 1944 a. second act of sexual intercourse between 

the.two occurred under the •samen circumstances {R. 15). They first had 

dinner and then proceeded to acoused's room a.t the Biltmore Hotel where 

she remained until the next morning, at whioh time they had"breakfast to

gether(~. 15). On cross-examination Mrs. Leslie' testified that each of 

the two acts of intercourse a.t the. Biltmore Hotel occurred on a Saturday 

night (R. 34). 'Upon examination of a. calendar she stated the first act 

occurred on 29 April 194·4 and the second one on 13 May 1944 (R. 35)·. 
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. On 18 June. 1944 while Mrs. Leslie and the accused were at 

Phillips Swimming Pool, Dayton, 01}.io, she was informed by telephone that 

her husband !'was safe" (R. 18,48 ). She mentioned this to the accused 

(R.· 18,48). Mrs. Leslie had previously been notified.around 12 Deceinber 
19~3 that her husband was.missing in action and had heard nothing about 

. him 'until ~11is time (R. 57,58) •. Her husband returne_d to the United States 
on 25 June ,.944 and she only· saw aooused twice after that (R. 49,66). . . 
'When uked concerning her huaba.i:ld. "Were you t.rudous to see him· agaillt• 
she replied, •1 was anxious to hear .that he was sate• (R. 58). ·

, I ' 	 • 

Pursuant to a. telephone call by Mrs. Leslie to the accused in 

ee..rly October 1944, she and accused met at the Crystal Bar, Miami Hotel, 

Dayton, Ohio, and after dinner went to the apartment shared by the accused 

and Mt-. ~nn K. Chapman (R. 15,16,62.,59). Mr. Chapman·and "a girl" were 

in the apartment when they arrived but they lef't a.bout l2a00 p.m. (R. 16). 

Mrs. Leslie. and accused thereupon proceeded to "accused's room where they 


· remained together until the next afternoon. , On this occasion they a.gain 
· had sexual intercourse (R. 16,l~,l7).. ., · 

. ·, .· - Mr~ Chapman testified- that the last tim·e he saw Mrs. 'Leslie ar
·: rive e.t the apartment which he shared with Accused she brought some groceries
;and she e.nd accused prepared dinner (R. 60} •. Later while Mrs. Leslie and 
accused were in the kitchen accused, "seemed to be in argument with her so 
we (witness a.rxl his girl friend) stayed out of' the kitchen." Witness · 

. then added a 

"••• ,I imagine a.bout lla30 Ca.pt. Grzegorowioz ca.me in a.nd went 
·	into his bedroom and shut the door. I don't remember him saying· . 
anything to me at th~t time; then we decided to go to a. show.' ·1 . 
believe my friend asked Mrs. Leslie if ·she wanted us to drop her 

· off at the house and she said no she would_ be leaving shortly · ·· 
• e.nywa:y so we must have left, ~t have been; around a quarter of 


. . 12 aOO or 12 aOO." (R. 60) ·• 
. . 
When witness returned to the apartment about 4t00 a.m. he did not 

see accused or Mrs. Leslie but doubted if he "could" have seen anyone in the 
.· living ,room when he came in for ·•as I remember I did not". out the lights on . 
· in the living room (R. 60,62 ). 'When he a.rose- about noon he opened his bed
. room door and as he remembered it aooused was in the kitchen and Mrs. Leslie 
was sittiilg. in the living room (R. 60). 

.i'\:', Additional Charge and 1ts Speoifica.tion•. 
:.,; ' 

• • ; - I 	 •·. ~·· / 

. Mrs. Leslie testified that in the early_ pa.rt of June 1944, purswurt ·. 
to 'a ~uggestion by accused, she and the aooused went by train from Dayton, 
Ohio, to Columbus, Ohio, the tickets used having been.provided by accused 

. (R. 18,19,57). ~n the train she became ill (R. 48). Upon arrival in Columbus 
· they-went to the Neil, House Where accused registe.re~'. ani they spent the: Irl.ght ·. 

r . ' -~ . 
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in the same room, lea.ving there' a.bout 5a00 p.m" the next day (R. 18,19, 
47) •. There.was no act of sex~al interoourse between the two in Columbus 

• (R. 47). ~-.. \ 

. It 1ra.s stipulated by and _between the trial judge advooa.te, the. 

ind;vidual defense oounsel ~- and the a.oouaed a.s f'ollowaa , 


· "4. That register oard No. M-26480 of the Neil;House Hotel,. 
Columbus, Ohio, under date of' 3 June 1944 be.a.rs the signature of' 
the accused as follovrsa 'Lt. and Mrs. V. Grzegorowioz, 0•1646750, 

·· Hq ASC, Patterson Field, Ohio'; that the time of registration was 
8159 -PM; and that the rate .pa.id wa.s tour dollars aDd. ninety-five ·.~ ._ 

. cents ($4.95)." (Prs. Ex. l) · 

Technical Sergeant Claude R. Leslie testified that he 1ras the 
husband of Margaret L. Leslie whom he had DU1.rried on 27 lkrch-l942. · On 1. 
December, while acting as a ball-turret gunner on a B-17 bomber on his 25th: 
combat mission from England he 1ra.s ·shot down anl was missing in a()tion until . 
6 June 1944, when he was able to make his way to a neutral country (R. 64-65). 
He returned to the United States on 25 June 1944. He spent 21 days on fur• . 
lough at Dayton, Ohio. · It wa.s quite some time a.fter he was home that he 
"tricked" his wife into telling him that she had been 11running around with• .·· 
Captain Grzegorowicz. ~e did not tell him about "running around with• Lt. 
Morgan, but told him about "running a.round with• Lieute.nant Ely. of the. 
Na'Vj"•: Witness had nner met th·e accused (R. 67-68). 

4. Evidence for the defense• 

. Accused, after being apprised of his rights as a wit:c.es.s, elected 

to take the ste.nd and testify under oath (R. 88 ). He stated that he wa.a 

28 years of age and married but that he separated from his wife in November 

1943 (R. ·90, 92 ). . 


. He we.a introduc6d to Mrs. ~slie njust as Margaret" in the latter 
,part of l)eoe:mber 1943 and next saw her that mpnth at the New Year' a party 
at the Of'fioers' Club. He saw her a.gain in the Biltmore Hotel in early 
March 1944 and· "I saw Mrs.· Lesli~ on an average of twice a week for a tillle· 
theren (R. 90,91).· At this time he did not know she was married. She wore 
no wedding rings. He advised her of his me.rita.l status and that he was . 
separated from his wife (R. 91, 92 ). It was ~ot until the latter part of': \_· 
April 1944 that Mrs. Leslie told him she 1ru married. She told him that : 
her husba.nd had gone overseas. that he WU missing in action, and she be- , 
lieved hiJn to be dead (R. 93-94). · · 

Accused stated that when he.told the investigating otficer1that 
he knew in February 1944 that she was married he was wrong (R. 108). Ac• 
ouaed testified further that in May 1944 he ouly saw Mrs. Leslie twice and . 
that.he had no sexual intercourse with her during that month, 

. 
nor at 

. 
a1l'T time.. . 

6 

http:husba.nd
http:advooa.te


(278) 

after he knew she wa.a married (R. 98,119).. 

"Q. Now you have stated that you have seen Mrs. Leslie 
quite often when you first started going with her, what was the 
reason for your seeing her only twice in the month of May? 

"A. Well, towa.rd the end ·of the month of April she ha.d started 
to make all sorts of embarrassing telephone calls at the office for 
one thing, and also at the YMCA where I was living at the time.,· she 
wa.s calling me up all times of the day and night. · On one occasion 
got me out of bed at about 3&30 in the morning and sounded like an . 
emergency the way she told it to me and I went down anl?- she was out in 
a parked oar in front of the plaoe with another couple, and in cir
cumst&.noes that were pretty disgusting to meJ and I was breaking oft 
with her and was going to see &a little of her as possible.• 

. On croaa-examina.t ion he admitted.that he had engaged in sexual 
intercourse with Mrs. Leslie for the first time fiTe or aix days after he 
met her in the Biltmore Hotel about 1.he middle of March (R. 112), and alao 
in April, but he denied any such intercourse on the 29th of April 1944 
(R. 114). '.lhia teatimoey- was later strioken from the record upon motion 
of defense counsel (R. 113 ), but the accused we., required to anawer the 
question whether he had intercourse with Mrs. Leslie in April 1944 in the 
Dayton Biltmore Hotel. Accused replied; "I believe I did", but wa.s positive 
that he did not do so on or about 29 April because he did not see her on 
that date (R. 114-115 ). He saw her only trice in May a.rid emphatically 
denied having intercourse with her upon either of these occasions (R. 115 ). 

In a pre-trial statement accused admitted tha.t he had had sexual 
relations with Mrs. Leslie after he learned that she had been married, but 
she had led him to believe that her husband was dead (R.'120). Accuaed 
contended on the witness stand that he never had "dates with her after• he 
knew her husband ws.a in ~ J;rmy (R. 124). · 

In June 1944 aocuaed arranged with "a Lieutenant Chalin~ to visit 
ColUlllbus, Ohio (R. 100). Lieutenant Chalin we.a unable to leave and upon 
aooused's arrival at the station he found Mrs. Leslie there with a ticket 
and a little bag (R. 100;125,126). He had earlier in the week told Mrs. 
Leslie of his plans for the trip (R. 125). She wa.a ill before departure 
a.D.d on the train she became worn (R. 126 ). Upon arriv&l. in Columbus she. 
tr.>ld accuaed ahe had no tunda (R. 126 ). Aooused ad.mi tted he registered aa 
"'Lt. 8.?ld Mrs. V. Grzegorowicz" at the Neil House where they spent the night, 
leaving Columbus ea.rly in the evening of the next dq (R. 126,127). '.I.bey 
did not engage in sexual interoourse on that occasion (R. 126). Aoouaed 
further admitted he knew she was ma.rried·at this time (R. 127). In answer 
to a question by the court a.a to the nature of Mrs. Leslie'• illness, accused 
replied, "monthly period, .dr11 (R. 138 ). 

Accused· atated Mrs. Le~lie did not come to his apartment in October 
1944, but waa :there in September 1944 (R. 122 ). On this ocouion he "told 
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Mra. Leslie exaotlywha.t I thought other" (R. 106). Shortly after llaOO 
p.m. he went to hia bedroom leaving Mrs. Leslie in the kitohen and retired 
alone (R. 105.123). The next morning upon arising at 10a30 or 10a46 ,.m.. · 
he wa.s surprised to discover Mrs. Leslie on the davenport in the living· 
room -(R. 106 ). Mrs. Leslie 'told him she must have fallen asleep the previous, 
evening not realizing how late it was (R. 106). He denied haviug sexual 
interoourse on this night (R. 106 ) • 

. Mr. James T. Ramsey testified he lived at 218 N. Roberta Boulevard, 
Dayton. Ohio, and that on two occasions,. the first "in the middle ot April 
194411 and the second about ten days later, Mrs. Leslie and the accused 
visited him at his a.partmont (R. 143,144). On neither ot the viaits wu she 

·wearing wedding rings (R. 145,146}. On another occasion, one morning in June 
1944 at about laOO a.m. Mrs. Leslie. who was "considerably upset am nervous;• 
telephoned the witness and then ca.me alone to.his apartment, where she spent 
the rema.inder of the. night {R. 148). 

Lieutenant Morgan testified he became acquainted with Yrs. Leslie 
at the Lantz Merry-Go-Round in December 1943, and subsequently had numerous 
dates with her until March 1944. He SP' her two or three timea a week, mostly 
on week ends (R. · 77, 78}. She · wu never wea.ring wedding rings when I he wu 
w1th him (R. 78). H.e did not know she was DIArried until about the last of 
February. She told him she was married and that her husband had been shot 
down over Germany and had been missing for· quite some time and that she did 
not think he was alive (R. 84).· Wltneaa ~ver told accuud that she was 
married (R. 64). Lieutenant Morgan stated that he grew tired of her in 
Februar,y and stopped going with her. a.bout the first of March (R. 87). Wit
ness further testified he could remE1111ber two or three times shortly af'ter ac- . 
cuaed started going with Mrs. Leslie that accused stated that he (accused} . 

· had had sexual intercourse with her (R. 86,87). When asked if he himself · 
had ever ha.d sexue.1 intercourse with Mn. Leslie Lieutenant Morgan elected 
not to answer in exerciae of his oo_nstitutional rights (R. 80}~ 

Lieutenant Colonel Arthur Y. Snell. Chief ot the Radio Br&neh of 
the Communications Maintenance Section of.the Maintenance Division, testified 
he ha.d been acquainted with aooused siDOe February of 1944 and that he (a.c- · 
cuaed) was in charge of the oO'lllill&l'ld 8.Ild liaison group or sub-unit of the ' 
Communioa.tiona Unit of the Radio Bran.oh (R. 153). B'e performed these duties 
in an excellent to superior manner and hia· oharaoter and reputation for truth 
t.Ild veracitywar.e excellent (R. 155,1,64). 

. Maj or Kenneth J.. Carmin t~a tified he had ~ accua ed ainoe lfaroh 

1943 and that aoouaed wu.~uaigned to· his unit (R. 164). He perf'o'r'Jlled. hi• · 

duties in an excellent to superior manner and Wal hel4 in high regard by' 

their mutual acquaintuoe.a(R. '158). 

\ 
· 
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, . 5. The accused has been.found guilty of having sex~al intercourse 
with Margaret Leslie. the wife of an enlisted man. in Dayton. Ohio •. on, 
three separate occasions. at a time when he himself was married to another 
a.nd had knowledge that Mrs. Leslie's husband was an enliated man in the 
military service. He has also been found guilty·or registering himself 
and her as nueutenant and Mrs. V. Grzegorowiczn at a hotel in Columbus, 
Ohio. and ot occupying a room there overnight with her, while he was married 
to another and had knowledge of her marital status. The record clearly sho'WB 
that shortly after her husband had been reported missing in aotion, Mrs. 
Leslie began °running around.. with a Lieutenant Morgan, who introduced her 
to accused in the latter part of 1943. and that in Ma.rob, following an ap
parent break between her and Ueutenant Morgan, she had her first date with 
accused, thereby inaugurating a relationship that existed for a number ot 
weeks. The accused admitted that he.did have sexual interoourse with Mrs. 
Leslie, but denied that he had such relations with her on the dates alleged 
in Specification 1, and that he had·ever had sexual intercourse with her 
after learning that she was married. In addition he contended that when. 
Mrs. Leslie·went with him to Columbus, Ohio, she did so without being in
vited by.him. The record discloses numerous contra.dtotions. between the ac

. cused's testimony and his pre-trial statements. The reference by Mrs. Leslie 
to her mother-in-law in her letter to accused, dated 12 April. which letter 
the defense offered in evidence, shows that Mrs. Les.lie at lea.st held heraelt 
out to e.ocused as being married. and indicates by the ca.sual manner in which 
it was ma.de that it was not news to accused that she had a mother-in-law. 
The court had the opportunity to see the witnesses and to observe their de
meanor on the witness stand. The Boe.rd finds nothing in the record that 
would warrant disturbing its findings conoerning the disputed facts. 

Four undbputed esaentia.l facts appear in the record. which were 
admitted by accused. namelya that the accused d~ring all of the occurrences 
alleged was a married man and Margaret Leslie was not his wife J that Margaret 
Leslie was a married womanJ that the two did carry on an affair from some 
time in.March 1944 until at least JuDe '1944. during which period they did 
at times engage in sexual intercourse; and that on 4 June 1944 accused. then 
e. first lieutenant. registered himself and Mrs. Leslie at a hotel in Columbus, 
Ohio. to which they had gone fran Dllyton on the ume train., as "Lieutenant 
and Mrs. V. Grzegorowicz," and remained together in a room there overnight. 
In additio~., as prevj.ously indicated, the Board agrees with the conolusiom 
reached by the trial court that prior to l May 1944 accused was well aware , 
pf the fact that the husband of Mrs. Leslie was an enlisted man, who had been 
reported missing in action., that with that knowledge he coimni tted two acts ot 
adulte·ry with her. and that after the return ot accused's husband to the 
United Ste.tea, a fact of which accused was also well aware, aocused committed 
a third aot of adultery with Mrs. Leslie in the month of October 1944. These 
facts fully establish a series of acts of adultery by a married officer with 
the wife of one whom he knew to be an enlisted man. Such conduct clearly 
brings discredit upon the military service and thereby violates Article ·ot 
War 96 (CM 276260, Harvey). ·The Board of Review has consistently held·it to 
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be a violation ot Artiole ot War 95, as oonduot unbecoming an otticer and 
a gentleman, for an officer to register at a hotel as his wife a woman 
whom he well knows not to be his wife (CM 233780, Bentley, 20 B.R. 127J 
CM 245014, Cookerly, 29 B.R. 99 ). The Board finds no difficulty in con
cluding that accused's action in registering Mrs. Leslie as his wife at a 
public hotel, a.nd of spending the night with her in a room there constitutes 
a violation of Article of War 96. That Mrs. Leslie.very willingly cooperated 
with accused in the oonunission of the offenses of which he was found guilty, 
a.nd, as contended by a.ocused, may even have sought him out after he desired 
to sever his relations wi~ her, might be considered as extenuating ciroum
stanoes, but accused's guilt is not affected thereby. 

6. War Department records disclose that this officer will be 29 years 
of age on 19 July 1945 and the record of trial indicates he was married 7 
July 1943. He is a high school graduate, and before entering the service. 
had been for nine years a licensed amateur radio opera.~or and employed as 
a radio repairman and electrician. He ~ntered the service as an enltsted 
man on 26 November 1941, attained the· grade of oorporal, and upon graduating 
fran Ea.stern Signal Corps Officers' School was appointed a second lieutenant, 
Signal Corps, Amy of the United States, on 24 April 1943. He was promoted 
to the grade of first lieutenant, Signal Corps, Army of the United States 
Air Corps, on 14 September 1943 (to terminate upon relief from duty with 
Army Air Forces), and reaffirmed or reappointed first lieutenant, Signal 
Corps, Army of the United States, on l January 1944. He was rated as excel
lent or superior in the perfonna.noe of his duties. On 30 August 1944 he 
was promoted to the grade or captain, Signal ·corps, in the Army or the 
United States. · 

7. The court was legally coI1Stituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were oommi tted during the trial. In the opinion . 
of the Board of Review.the reoord of trial is legally sufficient to support 
t~e findings and the sentence and to warrant confirmation of the aentenoe. 
Dismissal is authorized upon conviction of a violation of Article of War 
96. 

. . 
,.,~-ol,A~'----""1111..afl......,~~~-· Judge Advocate. 
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lat IndSPJGK-cll 279602 

Hq A.SF. JAGO. Waahington 2s. n. c·. 

1'01 The Secret&r7 of Wa.r 

1~ Pu.tauant to Exeoutive·Order No. 9556, da.ted May 26. 1945, there 
a.re tra.n,mitted herewith tor your action the record of tria.l a.nd the 
opinion of Board of Review in the cue of Ca.ptain Vinoent Grzegorric1 
(0-1646750) •. Sig:na.l Corps. 

2. u'i,on trial by gene~l oourt-ma.rtia.l th1.s. officer. though ma.rried~ 

wu found guilty. of engaging in sexual interooura e on three ocoaliona, 

and of registering at a hotel 8,1Xi occupying a. hotel room oTernignt with 

a. wcmian who waa not hia wife but the wife of en enlisted ma.n re~orted 

milling in action, in violation df Article of Wa.r 96. He 1fU sentenced 

to be diamiaaed the service. flle revifting authority approved the sen

tence e.nd fonrarded the record of trial for action under Article of Wa.r 

48. 

3. A summary of the evidence may be tow:id in the accamp&IJiYing opinion 
.ot the Board of Review. I concur· in the opinion or the Boa.rd of Review 
that the record of tria.l 1a legally sufficient to support the findings 
and the sentence and to warrant confirmation or the sentence. 

The accused. married but aepa.rated trcm hi• wite, met and be
came tempora.rily enamoured with the comely 21-yea.r old wife or an enlisted 
man, who 'for five months had been reported as mining in a.ction. During 
their association of several months they engaged in aexual intercour1e 
at least three times e.nd on one occasion spent the night together in a 
hotel room. ~e girl'• husband upon his return to the United·statea 
•tricked" hia wife into telling him of some of "her a.ffaira• with officer• 
or the armed forces during his a.baenoe, including tha.~ with the a.oouaed, 
and initiated these charges. In view of accused's excellent militU7 re
cord and hia special technical skill and knowledge of radio, I recommend. 

, that the sentence be approved but commuted· to a reprima.nd a.nd forfeiture 
of *1,00 of hia pay per month tor aix months~ and that the sentence u 
thua modified be carried into execution~ 

4. Consideration ·baa been giyen to a request for clemeno7 addressed 
to the Commanding Gene1ral, Faiz:.field Air i'echnical Ser'rioe Commt.nd. f"rom·. 
Captain Erven T. Larson and Captain Jamea R. ·Jla.umenee, J.ir, Corps, Defense 

, Counsel. and First Lieutenant Jona.than c. Molm>y- and First Lieutenant" .. 
Frank Simpaon, Judge Advooa.te General'•. Department, .A.uiatant Def'e.nae · ·~ 
Counsel. in llfl,ich .they inclo~ed a request tor olemenoy signed. by one um
ber of the general court-martial which tried the a.couaed. and 1 etter1 · trom 
Lieutenant Colonel Arthur Y. Snell; Air Corps, and.Colonel Charles w. Ha&a. 
Air Corpa, attesting to the eff'icienoy of a.ccuaed and recommending clemeno;y 
in hia behalf. 1hese documents are attlt!,)hed to the record of.tr1a.l. 

~10 

http:Advooa.te
http:Commt.nd
http:reprima.nd


(283) 


5. Inolosed is a form of action d·esigned to oa.rry into execution 
the foregoing recommendation. should it meet with your approval•. 

~~ ~ •.~11---.-.\.-..• 

3 Inola 	 MYRON C. CRAMER 
1. 	Record of trial Major General 
2, 	Ltr requesting elem The Judge Advocate General 


to Com General. Fair

field. ATSC, 18 May 45. 

w/eno. 


3. 	Form of action 
,________......____ 

( Sentence confirmed but commuted to a reprimand and torteiture ot 
pay of $100. pay- per month for six months. o.c.u.o. 323, 9 "u:cyl94S). 
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VlA.R DEPARTLENT \ 
Army Service.Forces 

In the Office of The Judge Advocate General 
· Washington, D. ·c. 

SPJGK - CM 279646 o? 9 MAY 1945 

UNITED STATES ) IIBA.DQUARTERS FOURTH A.IR FORCE 
) 

v. Trial by G. C.II., convened at filcChord ~ Field, Vfashington, 20 March 1945. 
Second Lieutenant ROBERT Dismissal, total forfei~J.res and 
O. KOCH (0-761125), Air ~ confinement for nine (9) months. 
Corps. ) 

OPINION of the BOARD OF RE.'VIEW 

LYON., HEPBURN and MOYsg., Judge Advocates. 


' l. The record of trial in the case ~f the officer named above has 
been examined by the Board of Review and the Board submits this., its 
opinion., to the Judge Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

CHA.RGE: Violation of the 96th Article of War. 

Specification: In that second Lieutenant Robert o. Koch., Squadron 
"V"., 464th AAF Base Unit., hlcChord Field., ';[ashington., a married 
man., did.,,at Tacoma, Washington., from on or about l February 1945 
to on or about 24 February 1945., wrongfully., dishonorably and 
unlawfully live and cohabit as man and w:i.fe with a woman., Maynell 
lulton., alias Mrs. Roberto. Koch, not his wife. 

He pleaded not guilt.r to and was found guilty of the Charge and its Speci
fication. No evidence was introduced of any,previous conviction. He . 
was sentenced to be dismissed the service, to forfeit all pay and allowan
ces due or to become due., .and to be confined at hard labor for a period 
of nine months. The reviewinG authority approved the sentence and for
-warded the record of trial for action under Article of 1'ar 48. 

3. The evidence for the prosecution may be summarized as follows: 
It was stipulated that the accused was lawfully married on 1 August 1942 
to Julia Lorrenzoni Koch at Baltimore·., 1.aryland., and that at the time 
of the trial she was living and.was still the accused's wife (R. 7). On 
4 February 1945 the accused rented a bedroom from Mrs. Millie R. Hurd at 
lll3 North Oaks., Tacoma, Washington. The accused was accompanied by a 
young lady whom he introduced to Lirs. Hurd as his wife (R. ?). The two 
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ocb~pied the room as man and wife continuously for a period of at least 
two weeks (R. 8-9), ,and seemed devoted to each other (R. 10). Miss 
Maynell Milton., age 19, of San Francisco., California, testified that she 
came to Tacoma w.i.th the accused about 30 January 1945 and lived with 
him as his wife in the house of Mrs. Hurd at lll3 North Oaks, Tacoma, 

· Washington, for three weeks. During that time they indulged in sexual 
relations. Miss Milton stated that she was never married to the accused 
and that she knew the accused had a wife living. She represented to . 
t~e accused that she was 21 years of age (R. 12). Accused tried to · 
persuade her not to come to Tacoma but to wait until he had obtained a 
divorce from his wife. It was their intention to get married whB.n 
accused obtained a divorce, and with this in view they consulted a lawyer 
in Nevada about instituting divorce proceedings. · 

4. The accused having been advised concerning his rights elected 
to be sworn and to testify on his oYm behalf. He stated that he was in 
the military service during the time the offense "Was alleged to have 
been committed and at the time of the trial (R. 15). He admitted that 
although married to another woman he lived as man and w:i.f'e with Miss· 
Mil.ton at the time and place alleged in the Specification (R. 15-1.6). 
He stated that when he was stationed in Nevada he had consulted a l.awyer 
in regard to the initiation of proceedings for a divorce but that he 
did not proceed .further than the mald.ng of tentative arrangements because 
he was·· transferred from that State. He planned to marry Miss Milton as 
soon as he obtained a divorce (R. 16-18). He stated· that in his opinion 
living w.i. th 11:i.ss Milton under the circumstances did not bring "dishonor 
upon anyone" (R. 20-21). 

5. The evidence for the p~osecution and the admissions made under· 
oath by the accused in his testimony clearly establish that the accused, 
a married officer in the military service of the United States, did at 
the time and place alleged in the Specification, live and cohabit as man 
and wife with Miss Maynell Milton., a woman who was not his wife. The 
only defense. that the accused attempted to raise was that he acted with 
good intentions because he intended to get a divorce and marry Miss 
Milton and that his conduct "did not dishonor anyone"• 

The Board of Review has consistently held that a married officer 
who lives in adultery Ydth a woman who is not his wife is not only guilty 
of dishonorable conduct unbecoming an officer and a gentleman, in violation 
of Article of War 95 (CM 202212., 5 BR '373; CM 20'3719., 7 BR 279; CM 208296 
9 BR l; CM 276250., Harvey) but also of conduct of a nature to bring dis

. credit upon the military service in violation of Article of War 96 {CM 
216152, ll BR lll; CM 234llQ., 20 BR 237; C"rii 2347f17, 21 BR 162). Further
more, adultery is a statutory offense in the State of Washington (Sec. 
24'!f1, Vol. 4, Remingtons• ~sad Statutes of Washington, Annotated, page 
452). 
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We £ind no difficulty therefore in sustaining the findings of 
guilty of the Charge and its Specification;. 

6. War Department records show the accused to be 27½ years of age 
and married. He graduated from high school and the University o£'Montana 
(A.B., 1938), and £or £our years was. employed as an athletic instructor 
an:l as a tutor £or backward students. He was a student for three years. 
in the C.M. T.c., and on 7 J~ 1942 enlisted in the service as an Air 
Cadet. Upon the successful completion of his training as.Pilot, on 5 
December ·1943, he was commissioned Second Lieutenant, AUS. 

·7. The court was legally constituted and had jurisdiction over the 
accused and 0£ the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to sup- · 
port the findings and the sentence and to warrant confirma ti6n of the 
sentence. Dismissal is authorized upon a conviction of a violation of 
Article of War 96. 

3 
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lat Ind. 

~ .A$F, JAGO, Wa1h111gton 25, D. C. 
~ ,' 1•,: .•I.••TOa The Seoretaey ot Wa.r. 

1. Pursuant t.o Executive Order No. 9556, de.ted May 26, 1945, there 
a.re tra.runnitted herewith tor your action the record ot trial and' the 
opinion ot the Boa.rd ot Review in the cue ot Second Lieutem.nt Robert 
o. Koch (0•761125), Air Corpe. 

2. Upon tri&l by general court-martial thil married officer wu 
found guilty of wrongfully, d.ishonore.bly and unlawfully living and co• 
ha.biting for a. period of three weeks with a woman not hie wife, in Tiola• 
tion ot Article of Wa.r 96. He we.a sentenced to be di1mi11ed the service, 
to forfeit all pay and allowances due. or to become due, and to be confined 
at ha.rd labor for a period of nine montha. The reviewing authority ap
proved the aentence and fonrarded the record ot trial for a.ction w:ider 
Article of War 48. · 

3. -A aumma.ey of the evidence may be found in the aooompaeying opinion 
of the Board of Reviell'. The Boe.rd 1a of the opinion tha.t the record ot trial 
ia legally 1u1'ficient to aq>port the findings and the aentenoe and to war• 
rant confirmation of the sentence. I concur in that opinion. 

The accused officer, married but sept.rated from his wife, rented 
and occupied a room with a 19-year old girl, not his wife, as man am wife 
for a period of three ,reeb. He atated that he intended to marr;y her when 

. he we.a able to obtain a divorce from his wife. The miscollduot or aoouaed 
wu first called to the attention of the military authoritiea by the parent, 
of the girl. Prior to the oommiaaion of the offense here involved acc'Q4ed 
ha.d tendered hie reai gnation from the Anq tor the good of the aenice in 
lieu of trial by court-martial for an alleged Willful disobedience· of 

.auperior authority a.nd an alleged deoeittul attempt to obtain an extenaion 
of leave ot abaence. Hi• resignation 1r&8 not accepted because ot the in• 
atitution or the present charge. · 

It 1• 'Ill¥ opinion that accused ia morally unfit to remain a.n 
officer. I recommend that the sentence be confirmed but that the conf'ine_. 
ment a1ld forfeitures be remitted and the sentence as thus modified be 
executed• 

. 4; lnolosed ia a form of action designed to carry into execution the 
foregoing recommendation, eh~uld it meet with your approval. 

~~.~~' 
2 Inola 

l. Record of trial 
2. Form of action 

• MYRON C. CR.A.MER 
Major General 
The Judge Advocate General 

( Sentence confirmed but forfeitures remitted, GCYO 242, 19 June 194S). 
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WAR DEPARn!ENl' 

Army Service Forces 


'In the O!f'ice of The Judge Advocate General 

W~shington., D. c. 


SPJGH - Clt 279653 	 21 MAY 1945 

UNITED STATES 	 ) SEVENTH SERVICE COMMAND 

) ARM! SERVICE FOP.CE$ 


v. 	 ) 

) 
 Trial by G.C.M• ., convened at Fort 

Second·t1eutenant WALTER E. 	 ) Leonard Wood, Missouri, 10 April
BOYTER (0-1824856)., Infantry. 	 ) 1945. Dismissal., total forfeit 

) ures and confinement f'or five (5) 
) years. 

OPllUON of the BOARD OF REVIEW . 
TAPPI.,. GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the above named officer and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the follorlng Charges and •. ~~oms: 
: . ~ ·-.., :. 
. ·, '.r 	 . I' ·'! 

CHARGE I: Violation of the 58th Article of War. ~ 	 ·! 
•-,;.' 

. ·:.....: 
Specif'i.cation: In that Second Lieutenant Walter E. B0Tt,8Py !ft- .. :~-~.:.., 

i'antry, attached, unassigned, 1718 SCU, Station Complement, 
Headquarters, Fort Leonard Wood, Missouri (then Compazzy- "E", 
276th In!antry, 70th Infantry Division), did, at Fort Leonard 
Wood., on or about 9 November 1944., desert the service of the 
United States and did remain absent in desertion until he 
surrendered himsel! at Fort Leonard Wood, Missouri, on or 
about 6 March 1945. 

CHARGE II: Violation of the 94th 	Article of war. 

Specification 11 In that 2nd Lieutenant Walter E. Boyter., In
fantry., attached., unassigned, l:,718 Service Command Unit., 
Station Complement, Headquarters., Fort Leonard Wood., Missouri., 
then unassigned., did., at Indianapolis, Indiana, .on or about 
l January 1945., present for payment a claim against the United 
States., by presenting to Major B. B. Callaway, Finance Depart
ment~ at Indianapolis., Indiana.,. an officer of the United States 
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.. ·.. ~-_authorized to pay such claims, in the amount or $200.00, 
· · · . tor partial payment or pay and_ allowances due him, the said 

< 2d Lt. Boyter, which olaim was false in that no such amount 
was due him, the .said 2d. ·u~ Boyter, and was then known by 

· the said 2d Lt. Boyter to be false. 

Speoitication 21 In that 2nd Lieutenant Walter E. Boyter, In
:,tantry, attached unassigned., 1718 Service Command Unit, Station 

1• , · Complement, Headquarters., Fort Leonard Wood., Missouri, then 
unassigned., tor the purpose or obtaining payment or a claim 

- against the United States by presenting to B. B. Callaway, 
)[a.jor., Finance Department, an officer or the United States . 
duJ.7 authorized to pay such claims, did, at Indianapolis, 
!f.ndiana, on or about !January 1945, make and use a certain 

_ 'llrlting., to-wits an alleged copy of Par 2, Special Orders 
· No. 44,, Headquarters., 274th Infantry, 17 December 1944., 
.. llhich siid 2nd Lieutenant Walter E. Boyter then knew contain
ed the: statem:,nt that he had been granted 12 days emergency 

· ~. leave, effective on or about 18 Decemb,r 1944, which order 
. : 	 ~ ... and statement ,ras f'al.se and fraudulent in that 2nd Lieutenant 

· Walter E. Boyter was then absent without leave., and which 
·_. order and statem!!nt wa.s then known by the said 2nd Lieutenant 

, · ·· Walter E. Boyter to be false. and fraudulent. 

ADDITIONAL CHARGE: .Violation ot the 94th Article ot War. 

Specification ls Same allegations as Specification 2., Chargtt-.l!, 
-. except false orders were Par. ·2, Special Orders No. 46, Head 

quarters., 274th Infantry., 27 November 1944,. stating that ac
. : •cused had been granted an emergency leave tor 12 days eti'ective 

on or about 28 November 1944, which orders accused presented 
· to Colonal F. D. Foster; Finance Department, on or about 6 

December 1944, at San Francisco, California, for the purpose 
o:t obtaining p~nt of a claim against the United States. 

J 

Specification 2: .Same al'legations as Specification 2, Charge II, 
except false· orders were· Par. 2., Spacial Orders No. 44., 

· Headquarters., 274th Infantry., 9 January 1945, stating that 
accused had been granted an emergency lea.ve tor 15 days et
rective on or about 10 January 1945, which orders accused 
presented to Major E. J. McNaughton., Finance Department., on 
or about 20 January 1945, at Goodfellow Field, San Angelo, 
Texas., :tor the purpose of obtaining payment of a claim against 
the United States. 

Specification 3: In that 2nd Lieutenant Wa1ter E. Boyter, In
fantry, attached., unassigned., 1718 Service Command Unit., Station 
Complement, Headquarters.,. Fort Leonard Wood, Missouri, then · 

2: 
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692nd Tank Destroyer Battalion., did, at Phoenix, Arizona, on 
or about 28 January 1944, present for payment a cl.aim against 
the United States, by presenting to 2nd Lieutenant Frank M. 
Sutton, AUS, Finance Department, at Phoenix, Arizona, an 
officer of the United States duly authorized to pay such 
claims, in the amo\Ult of $225.00 for partial payment of pq 
and allowances due him, the said 2nd Lieutenant Boyter, which 
claim was false in that no such amount was due him., the said 
2nd Lieutenant Boyter, and was then known by the said 2nd 
~eutenant Boyter to be false. 

Specification 4: In that 2nd Lieutenant Walter E. Boyter., In
fantry, attached, unassigned, 1718 Service Conunand Unit, Station 
Comple.!118nt, Headquarters, Fort Leonard Wood, Missouri., then 
692d Tanlc Destroyer Battalion., did., at Camp Campbell., Ken
tucky, on or about 31 January 1944., present for payment a 
claim against the United States, by presenting to Captain 
John A. Townley., Finance Departme:bt., at Camp Campbell., Ken
tucky, an officer of the United States duly authorized to 
pay such claims., a Pay and Allowance Account., !or pay and 
allowances due him., the said 2nd Lieutenant Boyter., llhich 
claim was false., in that he., the said 2nd Lieutenant Boyter, 
wrongtul.ly failed to enter on said Pay and Allowance Account 
the correct sums then due the United States., and ~ then 
known by the said 2nd Lieutenant Boyter to be .false. 

Speci.tication 51 Same allegations as Specification 3, Ad
ditional Charge., except false claim was for $190 and was 
presented at Camp Hood, Texas, on or about 24 Februar.r 
1944., to Captain L. L. Lentz., Fin$nce Department. 

Specification 61 Same allegations as Specification 4, Ad
. ditional Charge, except false claim was presented on or 

about 1 March 1944. 

Specification 7 a Same al.legations as Specification 4, Ad
ditional Charge except false claim was presented on or 
about 31 March 1944. 

Specification 81 Same al.legations as Specification 3, Ad
ditional Charge., except false claim was for $60 and was 
presented at Dallas., Texas, on or about 8 April 1944,.to 
Captain E. c. Hertweck, Finance Deipartment. 

Specification 91 Same allegations as Specification 3, Ad
. 	 ditional Charge, except false claim was .tor $80 and was 

presentedat; Los Angeles., California, on or about 10 April 
1944., to Colonel L.; ,L. Gocker, Fin.nee Department. 

3 
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Specification 10: Same allegations as Specification 3, Ad

ditional Charge., except false claim was tor $lo6 and was 

presented at Phoenix., Arizona., on or about 13 April 1944., 

to 2d Lt. Frank M. Sutton., Finance Department. 


Specification ll1 Suie allegations as. Specification 3., Ad

ditional Charge, except !al.se claim was for $ll5 and was 

presented at Chicago., Illinois., on or·about 15 April 1944 

to Colonel H. D. Ayres., Finance Department. 


Specification 12: Same allegations as Speci!ication 3., .Ad

ditional Charge., except false claim was for $140 and was 

presented at Washington., D. c • ., on or about 17 April 1944, 

to Colonel Carl Witcher., Finance Department. 


Specification 131 Same allegations as Specification 3., Ad

ditional. Charge, except false claim was for $75 and was 

presented at ax:lngton., Virginia, on or about 22 April 

1944., to 2d. Lt. c. L. Parfitt., Finance Department. 


. . 

SP4Jtcification 14: · Same allegations as Specification 4., Ad

ditional Charge, except false claim was presented at Lex

ington, Virginia., on or about l ~ 1944., to 2a Lieutenant 

c. L. Parfitt., Finance Department. · 

Specification 15: Same allegations as Specification 3, Ad

ditional. Charge., except .false claim was for $90 and was 

presented at Lexington., Virginia, on or about 13 May 1944, 

to 2d Lt. c. L. Par.fitt., Finance Department. 

Specification 161 Same allegations as Specification 3., Ad

ditional Charge., except false claim was for $150 and was 

presented at Washington., D. c., on or about 18 May ·1944., 

to Colonel Carl Witcher., Finance Department. · 


Specification 171 Same allegations as Specification 3, Ad

ditional Charge, except false claim was for $240 and was 

presented at Los Angeles., California., on or about 30 May' 

1944, to Colo~el G. Klein., Finance Department • 


. Specification 181 Same allegations as Specification 3., Ad
ditional Charge., except· false claim was tor $200 and was 
presented at Camp Campbell., Kentucky, on or,about 26 May· 
1944, to Captain John A. Townley., Finance Department. 

Specification 191 Same al.legations as Specification 4, Ad
ditional Charge., except false claim was presented at Phoenix., 
Arizona., on or.,about l June 1944, to First Lieutenant 
William J. Powers., Jr•., Finance Department. 

4 
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Specification 201 Same allegations as Specification 4., Ad
. ditional Charge., except false claim was presented at Chicago., 

' Illinois., on or about 6 June 1944., to Colonel H. D. ~s., 
Finance Depar~nt. 

Specif'ication 211 Sam allegations as Specification 4., Ad
ditional Charge., except false claim was presented at Camp 
Campbell., Kentucky., on or about 12 June 1944., to Captain· 
John A. Townley., Finance Department. 

Speoif'ication 221 Same allegations as Specification 3., Ad-· 
ditional Charge., except false claim was for $90 and was 
presented at Camp Campbell., Kentucky., on or about 12 June 
1944., to Captain John A. Townley., Finance Department. 

Specification 231 Same allegations as Specification 3., Ad

ditional Charge., except false claim was for $150 and was 

presented at Camp Hood., Texas., on or about 2l(June 1944., 

to First Lieutenant c. B •. Fink., Finance Department. 


I 

Specification 241 Same allegations as Specification 3., Ad

ditional Charge., except false claim was for $200 and was 

presented at Luke Field., Arizona., on or about 28 June 1944., 

to Lieutenant Colonel William Alberts., Fina.nee Department. 


Specification 251 Same allegations as Specification 4., Ad

diUonal Charge., except false claim was presented at Camp 

Barkeley., Texas., on or about l Ju:cy, 1944, to First Lieu

tanant w. G. Br~les., Jr• ., Finance Department. 


Specification 261 Same allegations as Specification 3.,. Ad

ditional Charge., except false claim was for $125 and ,ras 

presented at Chicago., Illinois., on or about 3 Ju:cy, 1944., 

to Colonel H. D. Ayres, Finance Department. 


Specilication 271 Same allegations as Specification 4, Ad

ditional Charge, except false claim was presented at Fort 

Benning., Georgia., on or about 31 July 1944., to First Lieu

tenant E. N. Geyt,on., Finance Department. 

Specilicatio:a 281 Same allegations as Specification 4., Ad- · 

ditional Charge., except false claim was presented at Fort 

Benning, Georgia., on or about 31 August 1944, to Captain 

S.' G. Harriss., Jr• ., Finance.Department. 


Specification 29s Same allegations as Specification 41 Ad
ditional Charge., except false claim was presented at 
Chicago., Illinois., on or about 7 September 1944., to Colonel 
H. D. Ayres., Finance Department. 

5 
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Specification 301 Same allegations as Specification 3., Ad
ditional Charge., except i'alse claim ,ras tor $330 and waa 
presented at Luke Field., Arizona, on or about 11 Septem
ber 1944, to Lieutenant Colonel William Al.Qerts., Finance 
Department. · · 

Specification 311 Same allegations as Specification 4, .A.d
ditional Charge, except false claim was presented at Los 
.Angeles, California, on .or about l2 September 1944, .to 

· Colonel a. llein., Finance Department. 

Specification 321 Same allegations as Specification 4, Ad
ditional Charge, except .false claim was presented at Cup 
McCoy, Wisconsin, on or about 30 September 1944, to Lieu
tenant Colonel K. c. Barnes, Finance Department. 

Specification 331 Same allegations as Specification 3, Ad
ditional Charge, except .false claim was i'or $140 and was 
presented at Chicago, Illinois, on or about 18 October 
1944, to Lieutenant Colonel H. R. Priest, Finance Depart
ment. 

Specification 341 Same allegations as Specification 3, Ad
. ~tional Charge, except false claim was !or $150 and was 


presented at St. Louis, Missouri, on or about 19 October 

1944, to Lieutenant Colonel W. Gritz., Finance Department. 


Specification 351 Same allegations as Specification 3, .A.d
ditional Charge,· except !al.se claim was tor $159 and ,ru 
presented at Dallas, Texas, on or about 19 October 19'+4, 
to Major E. c. Hertweck, Finance Department. 

Specification 361 Same allegations as Specification 3, .Ad
ditional Charge, except false claim was for $150 and was 

· presented at Atlanta, Georgia, on or about 23 October 1944, 
to Colonel F. Richards; Finance Department. 

Specification 371 Same allegations as Specification 3, Ad
ditional Charge, except false elaim was for $170 and wu 
presented at Cinc~ti, Ohio, on or about 24 October 1944, 
to Lieutenant. Colonel E. G. Doyel, Finance Department. 

Specification 381 Same allegations as Specification 3, Aci
dition&l Charge, except t'alse claim was for $230 and waa 
presented at Fort Sheridan., lllinois, on or about 28 Oct
ober 1944,. to ~ptain R. ~. Hubner, Finance Department. , · 

Specification· 391 Sams allegations as Specification 3, ,Ad
ditional Charge, except fa1se claim was tor $235 and wu 
presented at Butt'alo., New York, on or about 31 October 1944, 
to Colonel J. Harris., Finance Department. · 

6 
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Specification 401 Same al.legations as Specification 3., Ad
ditional Charge., except false claim was for lJ.80 and was 
presented at Fort Benning., Georgia., on or about 23 October 
1944., to llajor s. G. Harriss., Jr• ., Finance Department 

_ Specification 411 Sm allegations as Specification 4, Aa
ditional Charge., except false claim was presented at San 
Frnacisco., California., on or about 6 December 1944, to 
Colonel Harry Foster., Finance Department. 

Specification 421 Same allegations as Specification 4, Ad
ditional Charge., except false claim was presented at Nn 
York., New York., on or about 12 December 1944., to Colonel 
c. K. Mcillster., Finance Department. 

Specification 431 Same al.legations as Specification 3, Ad
ditional Charge., except false claim was for ~125 and was 
presented at Plant Park, F1orid.a., on or about 18 December. 
1944., to Captain N. G. Eyrich., Finance Department. 

Specification 441 Same allegations as Specification 3, Ad
ditional Charge, except false claim was,.tor-·$ll5 and was 
presented at Lakeland., Florida., on or about 18 December 
1944., to Captain c. D. Horn., Finance Department. 

· Specification 451 . Same allegations as Specification 3; Ad
ditional Charge., except false claim was .tor $175 and was 
presented at Miami, Florida., on or about 2l December 1944., 
to First Lieutenant Thomas v. casalett., Finance,Department. 

Specification 461 Same al.legations as Specification 3, Ad
ditional Charge, except false claim was for $150 and was 
presented at :Maxwell Field., Alabama, on- 9r about Z7 Decem
ber 1944., to Lieutenant Colonel E. E. Feind., Finance De
partment. · 

Specification '471 · Same allegations as Specification 3, Ad
ditional Charge., except false claim was !or $200 and was 
presented at Meridian, Mississippi, on or about Z7 Decem
ber 1944., to Major Rudolph Kay., Finance Department. 

Specification 481 Same allegations as Specification 4~ Ad.
ditional Charge., except false claim was presented at Fort 

. Thomas., Kentucky, on or abOlit 12 Janu&r7 1945, to Captain 
Howard P. Ward, Finance Depa.rt.ment. 

Specification 491 Same al.legations as ~cifioation 4, Ad~ . 
. ditional Charge.,, except .false claim was presented at Boston.,· 
:Massachusetts, on or about 9 Januar;r 1945, to·oolonel.H. s. 
Ruth., Finance Departml!lnt. 

7 
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Specification 50: Sa.me allegations as Specification 3, Ad
ditional Charge, except false claim was !or $150 and was 
presented at Dallas, Texaa,. on or about 19 Janu.ary- 1945, 
to Captain A. E. Assalino, Finance Department. 

Specification 51: Same allegations as Specif:'..cation .3, Ad
ditional Charge, except .false claim was .for 1155 and was 
presented at Goodi'ellw Field, Texas, on or about 20 Janu
ary 1945, to Major E. J. McNaughton, Finance Department. 

Specification 521 Same allegations as Specification .3, Ad
ditional Charge, except !alse claim was for 1200 and was 
presented at Chicago., Illinois., on or about 26 January 
·1945, to Lieutenant Colonel H. R. Priest., Finance Depart
ment. · 

Specification 5.31 Same allegations as Specification 3., .Ad
ditional Charge., except !alse claim was !or $200 and was 
presented at Detroit, Michigan, on or about 29 January 1945., 
to Colonel Roy J. Caperton, Finance Department. 

Specification 54t Same allegations as Specification 4, Ad
ditional Charge, except !alse claim was presented at 
Bolling Field, D. c • ., on or about 2 February 1945, to 
Lieutenant Colonel c. o. Gealta, Finance Department•. 

· Speci!ication 551 Sule allegations as Specification 4, Ad
ditional. Charge, except false claim was presented at 
Philadelphia., Pennsylvania, on or about 9 February 1945, 
to Colonel L. E. Gruber., Finance Department. 

'. 
Specification· 561 Same allega,tions as Specification .3, Ad

ditional Charge, except false claim was for $85 and was 
presented at Pittsburgh, Pennsylvania,· on or about 17 
February 1945., to Colonel Al!red N. Taylor, Finance De
partment. 

Specification 571 Same allegations as Specitication 3, Ad
. ditional Charge, except false claim was !or $190 and was 

presented at Baltimore, Maryland., on or about 2.3 February 
. 1945, to Lieutenant Colonel William J. llc.Manua, Finance 

Department. 

Specification 581 Same allegations as Specification 4, .Ad
ditional Charge, except false claim was presented at Rich
mond, Virginia., on or about 1 )larch 1945, to Colonel .Alf'red 
N. Taylor., Finance Department. 

8 
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Specification 591 Same allegations as Specification 2, 

Charge II, except false orders were Par. 2, Special Or

, ders No. 44, Headquarters, 274th Infantry, 25 Janu.ary 
1945, stating that accused had been granted an emergency 
leave for 15 d&ys effective on or about 26 January 194.5, 
which orders accused presented to Colonel L. E. Gruber, 
Finance Department, on or about 9 February 1945, at 
Philadelphia, Pennsylvania, for the purpose or obtain
ing payment of a claim against the United States. 

By appropriate exceptions and substitutions accused pleaded not guilty 
to desertion under Charge I and its Specification but guilty to absence 
without leave for the period alleged in violation of Article of Wa.r 
61. He pleaded guilty to all other Charges and Specifications. He 
was found not guilty of desertion under Charge I and its Spec1£1cation 
but guilt;y of absence without leave for the period alleged in violation 
of Article of War 61, and guilty of all other Charges and Specitications. 
No evidence of previous convictions was introduced. He was sentenced· 
to dismissal., iotal forfeitures and confinement at hard labor for 15 
years. The reviewing authority approved the sentence but remitted 10 
years of the confinement and forwarded the iecord of trial for action 
under Article of War 48. 

3. Pertinent evidence introduced by the prosecution is herein
after summarized under appropriate headings indicating the Charges and 
Specificationa to which it is relevant. 

a. Charge I and Specification, 

Accused absented himself without leave from his station at 
Fort Leonard Wood, Missouri, on 9 November 1944 and remained absent 
until voluntarily returning to his station on 6 :March 1945 (R. 66J 
Pros. Exs. 1, la). 

b. Charge II, Specification 2: Additional Charge, Specifi• 
catiou 1 1 2, 591 

These tour Specifications allege respectively that on l Janu
arr 1945, 6 December 1944, 20 January 1945 and 9 February 1945, in order 
to obtain payment of purported claims, accused presented to various 
finance officers .of the Army false orders stating accused had been 
granted e~rionc;r leave. The pr~secution introduced evidence demorus
trating that on 1 Janua;cy 1945, at Indianapolis, Indiana,,accused pre
sented to llajor B. B. Callaway, a Finance Officer 0£ the United States 
Army, a purported extract copy of Paragraph 2, Special Orders No. 44, 
Headquarters 274th Infantry, FQrt Ieonard Wood, Missouri, 17 December 
1944, which stated that accused had been granted twelve days emergency 
leave.effective on or about 18 December 1944. At the same time accused 
presentec;i a Pay and Allowance Account. to :tajor Callaway, using the pur
ported Special Orders to justify his presence in the city of Indianap-· 
olis. Believing these orders to be authentic and relying thereon, Major 

9. 
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Callaway paid accused the sum of $200 on the Pay and Allowance Account. 
In fact., this extract copy of Special Orders had: not been issued by the 
authority appearing thereon but had been f~sely and fraudulently pre
pared by accused who was absent without leave at the time he exhibited 
them (R. 80; Pros. Exs. t£J., t£Ja). 

On 6 December 1944, at San Francisco, California., accused pre
sented to Colonel F. n. Foster., a Finance Officer of the United States 
Army, a purported extract copy of Paragraph 2, Special Orders No. 46, 
Headquarters 274th Infantry, Fort Leonard Wood, Missouri, 27 November 
1944, which stated that accused had been granted twelve days ·emergency 
leave effective on or about 28 November 1944. At the same time accused 
presented a Pay and Allowance Account to Colonel Foster, using the pur
ported Special Orders to juatify his presence in1he city of San Fran
cisco•. Believing these orders to be authentic and relying thereon, 
Colonel Foster paid accused the sum or $245.10 on the Pay and Allowance 
Account. In fact, this extract copy or Special Orders had not been 
issued by the authority appearing thereon but had been f'alsely and 
£raudulently prepared by accused who was absent 'Without leave at the t:1.Jm 
he exhibited them (R. 80; Pros. Exs. 61, 61a). 

On 20 January 1945, at Good!ell01r Field, San Angelo, Texas,, 
accused presented to Major E. J~ McNaughton, a Finance Officer ot the 
United States Arrrr:r, a purported extract copy or Paragraph 2,:Special· 
Orders No. 44, Headquarters 274th Infantry, Fort Leonard Wood, ?Jissouri, 
9 January 1945, which stated that accused had been granted fifteen days 
emergency leave effective on or about 10 January 1945. At the same· time 
accused presented a·Pay and Allowance Account to Major McNaughton., using 
the purported Special Orders to justify his presence at Good .fello,r Field. 
Believing these orders to be authentic and relying thereon, Major McNaughton 
paid accused the sum o.f' $155 on the Pay and Allowance Account. In tact; 
this extract copy o.f' Special Orders had not been issued by the authorit7 
appearing thereon but had been t'alsely and fraudulently prepared by 
accused who was absent without leave at the time he exhibited them (R.80;: 
Pros. Exs. 62, 62&)• 
.. 

. On 9 February 1945, at Philadelphia, Pe~sylvania, accused 
presented to Colonel L. E. Gruber, a Finance O.f'.f'icer or the United States 
A:rriry', a purported extract or Paragraph 2, Special Orders· No. 44, · Head
quarters 274th Infantry, Fort Leonard Wood, Missouri, 25 Janu.&r7 1945, 
which stated that accused had been granted .fifteen days emergency leave 
e.f'fective on or about 26 January 1945. At the same time accused pre
sented a Pay and Allowance Account to Colonel Gruber,. using 'the purported 
Special Or~rs to ju.stify his presence in the city o.f' Philadelphia.. Be
lieving these orders to be authentic and relying thereon, Colonel Gruber 
paid accused the sum of $246. 50 on the P~ and Allowance Account. In 
.fact, this extract, copy o.f' 1Special Orders had not been issued by the · · 
authority appearing thereon but .had been falsely and fraudulently pre
pared by accused who was absent rlthout leave at the time he exhibited 
them (R. 80; ProB. Exs. 6.3., 6Ja). 
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c. Charge II, Specification l; Additional Charge. Specifi 
,cations 3 to 588 inclusive: 

These fifty-seven Specifications charge accused with pre
senting for payment fi.fty-ceven false claims against the United States. 
The prosecution introduced evidence proving that false claims for pay 
and allowances and for partial pay and allowances in the following 
amounts 11ere presented to the following finance officers of the United 
States J.nq on the following dates and were paid by such finance officers 
with the resultant running total of overpayments being made to accused, 
viz (R. 67-79 incl; Pros. ks. 2 to 40 incl; Pros. Exs. 3a to 40a incl) a 

Charge 
and 
Spec 

Amt of 
False 
Claim 

Finance Officer 
To Whom 
Presented 

Approx 
Date 
Presented 

Running Total 
of Amt Overpaid
A,_c__c_u_s_ed____ 

Add Ch, 3,.'.3a $225 2d Lt FM Sutton 28 Jan 44 $139.80 
Spec 3 Phoenix, Arizona 

Add Ch, 
Spec 4 

4,4& $96.50 Capt J A Townley 
Camp Campbell, Ky 

31 Jan 44 $225.00 

Add Ch, 5,Sa $190.00 Capt LL Lentz 24 Feb 44 $221.80 
Spec 5 Camp Hood, Texas 

Add Ch 
Spec 6 

6,6a $53.70 Capt J A Townley 
Camp Campbell, Ky 

1 Mar 44 $225.00 

Add Ch 
Spec 7 

7,7a $240.75 Capt J A Townley 
Camp Campbell, Ky 

31 Mar 44 $225.00 

Add Ch 
Speo 8 

81 8a $6o.OO Capt EC Hertweck 
Dallas, Texas 

8 Apr 44 $217.80 

Add Ch 
Spec 9 9, 9a . $80.00 Col LL Gocker 

Los Angeles, Calif 

10 Apr 44 $281.00 

Add Ch 
Spec 10 

10,lOa $106.00 2d Lt FM Sutton 
Phoenix, Arizona 

, l3 Apr 44 $.'.361. SO 

Add Ch 
Spec 11 

11,lla. $115.00 Col H D Ayres 
Chicago, Illinois 

15 Apr 44 $460.oo 

..Add Ch 12,12& , $l40.00 Col Carl ,Witcher 17 Apr 44 $583.20 
Spec 12 Washin_gton, D. c. 

Add Ch 
Spec l3 

13,13a $75.00 2d Lt O.L.Parfitt 
Lexington, va 

22 .Apr 44 $616.20 

. Add Ch . l4,J.4a $170.10 • 1 May- 44 $726.oo 
Spec l4 
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Add Ch., l5.,l5a $90.00 2d Lt CL Parfitt lJ May 44 $706.80 
Spec 15 ~xington., va 

Add Ch l6.,l6a $150.00 Col Carl Witcher 18 May 44 $8]4.80 
Spec 16 Washington., DC 

Add Ch 17.,l?a $240.00 Col G Klein 30 May 44 $1160.90 
Spec 17 Los Angeles, Calif' 

Add Ch l8.,l8a $200.00 Capt J A Townley 26 May 44 $947.60 
Spec 18 camp Campbell, Ky' 

·, 

Add Ch 19.,19& $246.50 1st Lt W J Powers.,Jr 'l Jun 44 $1.406.00 
Spe'c ~9 Phoenix, Arizona 

Add Ch 20.,20a $246.50 Col HD Ayres 6 June44 $1652.50 
Spec 20 Chicago., Ulinois 

Add Ch 2l.,2la $46.50 Capt J A Townley 12 Jun 44 $1699.00 
Spec 2l Camp Campbell, Ky' 

Add Ch 22.,22a $90.00 Capt J A Townley 12 Jun 44 -$1688.20 
Spec 22 Camp Campbell, Ky' 

Add Ch 23.,23a $150.00 1st Lt CB F1nlc 2l Jun 44· $1762.60 
Spec 23 · Camp Hood., Texas 

Add Ch 24.,24& $200.00 Lt Col W Alberts 28 Jun 44· $1903.80 
Spec 24 Luke Field., Ariz 

Add Ch 25,25a. $245.10 1st Lt W G Brayles l Jul 44 $2139.00 
Spec 25 Camp Barkeley, Texas 

Add Ch 26,26a $125.00 Col HD Ayres 3 Jul 44 $2238.~ 
Spec 26 ,Chicago., llllnois 

Add Ch 27.,27a $341.60 1st Lt EN Guyton 31 Jul 44 $2359.10 

·._Spec 27 Fort Benning., Ga. 


\ 

Add Ch 
Spec-.28 28.,28& $246.50 Capt S G Harriss,Jr 31 Aug 44 $2359.10 

Fort Benning, Ga. 

Add Ch 29.,29a $246.50 Col HD Ayres 7 Sep 44 · $2605.~ 
Spt!lo 29 Chicago, lllinois 

' . 
Add Ch . 30,30a $330.00 Lt Col W Alberts . ll Sep 44 $2843.20 
Spec 30 Luke Field., Ariz. 

Add Ch 31.,31& $246.50 -Col G Klein 12 Sep 44 $3089.70 :- . 
Spec 31 Los Angeles, Calif 

12. 
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Add Ch 32,32a $245.10 Lt Col Kc-Barnes .30 Sep 44 $.3182.10 
Spec .32 Camp McCoy, Wis 

Add Ch .3.3,.3.3a $140.00 Lt Col HR Priest 18 Oct 44 $.3170.90 
Spec .3.3 Chicago, Illinois 

Add Ch 34,34a $150.00 Lt Col W Gritz 19 Oct 44 $.3.320.90 
Spec .34 St Louis, Mo. 

Add Ch .35,.35a $159.00 Maj E C Hertweck 19 Oct 44 $.3471.50 
Spec .35 Dallas, Texas 

Add Ch 36,36a $150.00 Col F Richards 2.3 Oct 44 $3604.70 
Spec .36 Athnta, Ga.· 

Add Ch .37, .37a $170.00 Lt Col E G Doyel 24 Oct 44 $.3749.50, 
Spec ')7 Cincinnati, .Ohio 

Add Ch .38,J8a $2.30.00 Capt RR Hubner 28 Oct 44 $3845.90 
Spec .38 Fort Sheridan, Ill 

Add Ch 39,39a $2.35.00 Col J Harris .31 Oct 44 $4169.60 
Spec .39 Buffalo, N. Y. 

Add Ch 40,40a $180.00 Maj .s G Harriss,Jr 23 Oct 44 $4.349.60 
Spec 40 Fort Benning, Ga 

During accused's unauthorized absence from 9 November 1944 to 
6 March 1945 no pay or allowances accrued to him from the United States. 
(Par .3!, AR .35--1420, 15 Dec 19.39, Par 9!, (1), AR 605-300, 14 Sep 1944). 

_Nevertheless, during that absence accused presented the following false 
claims for pay and allowances to the follmdng finance officers of the 
United States Army on which he received payment of the amounts claimed, 
viz (R. 68, 79; Pros. Exs. 41 to 59 incl; Pros. Exs. 41! to 59,! incl): 

Charge 
and 

Finance Officer 
To Whom Presented 

Approx 
Date 

Amount of 
False 

SEec Ex. Nos. Presented Claim 

Add Ch 41,41a Col H Foster 
Spec 41 San Francisco, Calif 6 Dec 44 i245.10 

Add Ch 42,42a Col C K McAll'ster 12 Dec 44 $245.10 
Spec 4.2 Nsw York, NY 

Add Ch 
Spec 43 

43,43a Capt N G Eyrich . 
Plant Park,· Fla 

18 Dec 44 $125.00 

Add Ch 
Spec 44 

44,44a Capt CD Horn 
Lakeland, Fla 

18 Dec 44 $115.00 

Add Ch 
Spec 45 

45,45a 1st Lt TV Casalett 
Miami, Fla. 

2l Dec 44 $175.00 

. 1.3 . 
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Add Ch' 46.,46a 
Spec 46 

Add Ch 47.,47a 
Spec 47 

Add Ch 48.,48& 
Spec 48 

Add Ch 49.,49a 
~c 49 

Add Ch 50.,50a 
Spec 50 

Add Ch 51.,5la 
Spec 51 

Add Ch 52.,52& 
Spec 52 

Add Ch 5.'.3.,5.'.3a 
Spec 5.'.3 

Add Ch 54,54a 
Spec 54 

. 	Add Ch 55.,55a 
Spec 55 . 

Add Ch 56.,56a. 
Spec 56 

Add Ch 57.,57& 
Spec 57 

Add Ch 58.,58a 
Spec 58 

Ch II., 59,59a 
Spec 1 

Lt Col EE Feind 

Maxwell Field., .A.la 


Maj R Kay 

Meridian., Texas 


CaptH P Ward 

Fort Thomas., Ky 


Col HS Ruth 

Boston., Mass 


Capt A E Assalino 

Dallas., Texas 


Maj E J McNaughton 
Goodfellow Field., Texas 

Lt Col HR Priest 

Chicago., Illinois 


Col Roy J Caperton 

Detroit., Michigan 


Lt Col CO Gealta 

Bolling Field., DC 


Col L E Gruber 

Philadelphia., Pa. 


Col AN Taylor 

Pittsburgh., Pa. 


Lt Col W J McManua · ·
·Baltimore., Md. 

Col AN Taylor 

Richmond., va. 


. Maj B B Callaway 
Indianapolis, 'Ind. 

27 Dec 44 $150.00 

27 Dec 44 $200.00 

12 Jan 45 $246.50 

9 Jan 45 $246.50 

19 Jan 45 $150.00 

20 Jan 45 $155.00 

26 Jan 45 $200.00 

29 Jan 45 1 $200.00 

2 Feb 45 $246.50 

9 Feb 45 $246.50 

17 Feb 45 $85.00 

 2.'.3 Feb 45 $190.00 

1 Mar 45 $242 • .'.30 

1 Jan 45 1200.00 . 

TOTAL $.'.366.'.3.50 

4. After having been fully informed of his rights, accused 
elected to testify under oath in his own behalf. He testified that 
shortly before absenting himself without leave., the .finance officer . 
at Fort Leonard Wood questioned him about two partial payments made 
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to him in October 1944. Being cognizant of the frauds he had perpe

trated in filing pay and allowance accounts for money not due him., he 

became •panickyt' and thereafter absented himself without leave in order 

to locate someone who could advise and aid bim in extricating himself 

from his difficulties (R. 82., 83., 89). During his unauthorized absence 


·he attempted to contact a cha.plain in the 14th Tank Destroyer Battalion. 

In his efforts to locate him accused' traveled to New York and then to 

Georgia. Thus began accused's peregrinations about the. country which 

continued during the period of his absence. He testified that during 

his travels he obtained a letter from Father Poynton in Teaneck., New 

Jersey., and late in February 1945 he saw Representative Walter G. Andrews., 
a member of the House Military Affairs Committee., who prepared a letter 
concerning accused which was addressed to General Elliott at Fort Leo
nard Wood (R. SJ). Both of these letters recommending clemency and con
sideration for accused were admitted in evidence (R. 87., 88; Def. Exs. 
A., B).,, 

Accused admitted that he knew that the four Special Orders 

purporting to grant him different leaves of absence were false when he 

presented them to various_fiLance officers during his anauthorized ab

sence (R. 89). 


With respect to the numerous false claims that he presented 

accused testified that he had numerous changes of station durir.g the 

year 1944 which explained why so many pay vouchers were presented at 

different stations prior· to his unauthorized absence which commenced in 
November 1944 (R. 92., 93). He admitted that there was no •legal justi 
fication" for his presentation of these false pay vouchers. He first 
began presenting false vouchers in an attempt •to salvage marital and 
family life• (R. 84). He· thought he could make •readjustment• for the 
sums he had improperly obtained once he was transferred overseas (R. 85). 
The only excuse he offered for his conduct was that he was •under the 
impression that the pay account was., well., ·on the order of a drawing 

·	account• and that al.though he had •overdrafts• against his pay account 

the matter •could be reconciled at a later date• (R. 84). 


5. The evidence in the record of trial amply sustains· all find
ings of guilty and demonstrates conclusively that accused's pleas of 
guilty were not 'improvidently entered. It is quite apparent that from 
January to October 1944., ace.used presented 38 false pay and allowance 
claims against the United States and thereby fraudulently obtained from 
various finance officers of the United States Arrrrya total of $4349.60 
to l'lhich he was not entitled. When he became fearful that his fraudulent 
conduct had been discovered., he absented himself without leave for approxi
mately four months from 9 November 1944 to 6 March 1945. Daring his un- · 
authorized absence,he presented false leave orders on at least i;~ur 
occasions to enable him to obta.in"payment of further false pay and allow

. a.nee 	 claims. Although no pay or allowances accrued to him 'While he was 

absent without leave (Par. 3!, AR 3.5-1420, 15 Dec 1939; Par 9~ (l), .AR 

605-3001 . 14 Sep 1944) nevertheless., during this period accused presented 
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~ 

a total of 19 false pay and allowance• accounts to various finance officers 
of the United States Army located throughout the country and thereby 
traudul.entl,1' obtained from the United States a total of $3663.50 on 
these 19 vouchers to which he was not entitled. On the entire 57 false 
pay and allowance a.coounts, presented over a period of from January 1944 
to March 1945, accused defrauded the United States of a total of $8013.10. 

'· 
6. Accused is 29 years of age and is married and has two children; 

possibl,1' three. He attended the University of Jtissouri for a hill year 
during 1934-1935 and the University of Southern Calii'ornia for one and 
a hal£ years during 1935-1937. In civilian life he worked at various 
jobs having been employed as a mail clerk, an assistant manager of a 
guoline station, a minor league baseball umpire., a stock clerk, ~ drill 
press oper~tor and a craneman. He was inducted into the military service 
on 2 October 1942. On graduation from the Tank Destroyer School, Camp 
Hood, Te~s, he was commissioned a second lieutenant, 23 April 1943. 
Ou 29 September 1944 he.requested assignment to parachute training but 

· his request was not favorB:blY considered. 

7. The court was legal],1' constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board of .Review th, record of trial is legally sufficient to 
support the findings of gullty and the sentence, as approved by the re
viewing authority., and to warrant confirmation of the sentence. Dis
missal is authorize~ upon conviction of a violation of Article of War 
61 or Article of War 94. 

~;.;4 aw 2Z ~Judge Advocate.· 

<,/:u.9-#k £ j_P½~Judge Advocate. 

~ , Judge Advocate. 
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SPJGH-CM 27965.3 1st Ind 

Hq &SF, JAGO, Washington 25, D. C. 
I ' 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion or the Board of Review in the case or Second Lieu
tenant Walter E. Boyter (0-1824856), Infantry. · 

2. Upon trial by general court-martial·this officer pleaded 
guilty to, and was found guilty of, absenting himself without leave for 
about four months, in viola,tion of Article of War 61 (Chg. I, Spec.), or 
presenting false leave orders on four different occasions in order to ob
tain payment of four claims ha presented against the United States (Chg. 
II, Spec. 2; Add. Chg., Specs. 1, 2, 59), and or presenting 57 false pay 
and allowance accounts against the United States, over the period f'rom 
January 1944 to March 1945, for which he fraudulently obtained, the total 
sum of $8013.10, all in violation of Article.or War 94 (Chg. II, Spec. 1; • 
Add. Chg., Specs • .3-58 incl.). He was sentenced to dismissal, total for
feitures and confinement for 15 years. The reviewing authority approved 
the sentence but remitted 10 years of the confinement and forwarded the 
record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the taccompanying opin
ion of the Board of Review. The Board is or the opinion that the record 
of.trial is legally sufficient to support the findings or guilty and the 
eentence, as approved by the reviewing authority and to warrant confirma
tion of the sentence •. I concur in that opinion. Accused absented himself· 
without leave from his station from 9 November 1944 until 6 March 1945 when 
he voluntarily returned (Chg. I, Spec.). On four occasions during his un• 
authorized absence he presented false leave orders to finance officers of 
the United States in order to justify his presence in their respective 
localities and to obtain payment or four pay and allowance accounts he 
presented to tbem.(Chg. II, Spec. 2; Add. Chg., Specs. l, 2, 59) •. During 
the period f'rom January to October 1944, accused presented 38 false pay 
and allowance claims to various finance o.ff'icers or the United States at 
different stations where he was located f'rom time to time and thereby 
defrauded the United States or the aggi:egate sum of $4349.60. During bis 
unauthorized absence f'rom 9 November 1944 to 6 Marcb'l945 he presented 19 
additional false pay and allowance claims to various finance officers ot 
the United States Army whereby be defrauded the United States or an ad
ditions~ $3663.50 (Chg. lI, Spec. lJ Add: Chg., Specs • .3-58 inol.). 

:i: recommend that the sentence as approvel by -the reviewing au
thority be confirmed and carried into execution and that the United States 
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Penitentiacy, Leavenworth, Kansas, be designated as the.place or con• 
tinement. Section 80, Title 18, u. s. Code, 1940 Edition, authorizes 
penitentiacy confinement tor presenting false claims against the United 
States. . 

4; Consideration bas been given to the inclosed letter trom 
accused dated 20 .Ma,-

11945, to a letter from the Honora._ble W. G. Andrews, 
a member ot the House or Representatives; dated 28 April 1945 and to 
another letter of accused forwarded therewith. · 

5. Inclosed is a form ot action designed to carry into effect the 
"roregoing recommendation, should it'me·et with your approval. ,· · 

-~-- ~. ~q; ...._ .. 
4 Inola 	 mRON C. CRAmR 

1. 	Record ot trial . Major General 
2. 	Ltr tr W G Andrews, :I.D, The Judge J.dvocate General 
· to s/1( w/incl 


. 3. Ltr tr accused, 20 Ma,- 45 

4. 	Form ot action 

( 	 Sentence as approTed by reviewing authority confirmed. o.c.M.O. 213, 
13 Jwle 1945) • · · ' 
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WAR DEPARTMENT (307) 
Army Service Farces 

In the Office of The Judge Advocate General 
Washington, n.c. 

SPJGQ - CM 'Z/9726 

UNITED STA'l'ES 	 ) INFAN'IBY REPIACE11lliT '!RAINING CENTER 
) Ca'llp Howze, Texas 

v. 	 ) 
) Trial by G.C.M., convened at 

Private HARRY A. SCOTT Camp Howze, Texas, 21 February 
(36016219), (Trainee) ~ 1945. Dishonorable discharge 
Comp1ny B, 6:?nd Infantry ) and confinooient for five (5) 
Training Battalion. ) yea.rs. Disciplinary Barracks. 

HOLDING by the BOARD OF Rl!.'VIEW 
ANDRE:w1S, BIERER and HICKMAN, Judge A.dvoca tes 

1. The Beard of Review has examined the record of trial in the 
case of the above-named soldier. 

'2. The accused was tried upon the follow:ing Charge and Specifi 
cations 

CHARGEs Violation of the 64th Article of War. 

Specifications In that Private Harry A. Scott, Co~y B, 

6:?nd Infantry- Training Battalion, having received a 

lawful command from 1st Lieutenant Ervin w. Emswiller, 

his superior officer, to join his canpany at drill, . 

did at Cainp Howze, Texas, m or about ? February 1945, 

willfully disobey the same. 


He pleaded not guilty to and was found guilty of the Specificaticn and 
the Charge. Evidence of one previous conviction was introduced. He 
was sentenced to dishonorable discharge, total forfeitures and confine
mant at hard labor for five years at such place as the review-ing authority 
might direct. The reviewing authority approved the sentence, designated 
the United States Disciplinary Barracks, Fort Leavenworth, Kansas, as · 
the pl.ace of cai.flnement, and withheld the ordez: direct:ing the execution 
of the sentence, ·pursuant to Article of War 5o½• 

.3. The evidence far the prosecution established the following 
state of facts • 

. Shortly after the c anpany formation at 1300 hours on 7 February 
1945, First. Lieutmant Emswiller directly ordered the accused to go out 
and join his company at drill. The accused sa.id, "I will not go11 , and 
did not comply with the order, though he was given ample opportunity to 
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do so (R. 7), and mrned that serious charges would follovr (R. 13). 
The accused gave no reason for his refusal (R. 9;. 18). The Clt'der was, 
in terms, "Private Scott, you will go out and tra:in, and go now" (R. 
13). At that time; Lieuterant lwswiller was canpany executive. Captain 
Kimberling was company commander (R. 9, 15). First Sergeant Benjamin 
(R. 16) and Corporal Rychwalski (R. 20) corroborated the testimony of 
Lieutenant Emswiiler to the facts above stated. · 

4.. For the defense, a portion of the record of a trial of the 
accused by Special Court-M:!.rti.al on 9 February 1945 showed that the 
accused had beoo ccnfmed in Fcrt Worth city jail 14 January 1945 and 
had been placed in arrest in Company C area, Casual Battalion, 23 
January 1945 (R. 21)" It was stipulated that if' Captain Kimberling, 
then conma.nd:mg Company B, 62nd Infantry Training Battalion, since 
transferred to another station, were p~esent :iJ:?. court, he would testify 
(R. 21) that the accused was transferred to that company from Company 
c, Casual Batt.alien, on 4 February 1945, that the accused was then under 
charges for violation of the 96th Article of war, of which charges 
Captain Kimberling was notified, and that Captain Kimberling pl.aced 
the accused in arrest in qua.rters (R. 22) • 

Lieutenant Emswiller 16s called as a witness for the defense 
(R. 8-9). When the witness ordered the accused to drill, he lmew that 
the accused had joined the company three days previously, 4 Febri1ary 
1945, with charges pending against him, and that Captain Kimberl.mg, 
bis company commander, had ordered the accused, "you 'will stay in yOlll' 
quarters" (R. 12). Lieutenant Emswiller did not know how the accused 
was carried on the morning report (R. 11) nor 'Whether he had undergone 
any training since jo:ming the canpany (R. 12). He knew that the accused 
had gaie en sick call that morning and that the doctor tad told the 
accused that there was nothing wrong with him and that he would go out 
to train (R.12). Lieutenant Emswiller•s understanding of the status 
or the accused as to detention ms that "he was just told to stay :in , . 
his quarters, as I understood it, except when training time 119.s he was 
to be out for fornations" (R. 10); "in ccnfinement, not arrest", 11 just 
restricted, not under guard" (R. 10); "confinement in quarters, that is, 
just ccnfined am training'! (R. 9). The witness 'Ullderstood that the 
accused's fomer company commander, in notifying Captain KiIIDerllng o! 
the charges aga:mst the accused, had asked Captain Kimberling to "keep 
h1m in", meaning "not to let him out en pass 11 (R. 9, 11). "There llcl.13 
an L\RTC ruling 'Which said that those people would train, they could 
not be kept in" (R. 9). From memory, to the best of Lieu.tenant Thtswi.ller•s 
lmowledge, the .accused was in training status and was there to train 
(R. 13).· ' 

The accused elected to remain silent (R. 23), and :introduced 

no other evidence. 
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5. The accused, a private soldier, refused to obey the order of 

his superior offie er, the c anpany executive, that ha p0rform training 

duty, consisting of company drill. His only defense ms that he ha.d 

previously been placed by the company commander :in arrest :in cparters, 

pending the disposition of cert.am previous charges against him. 


The Boards of Review have held in cases of officers under 
arrest that orders to duty are in ccnflict with orders into arrest, 
and so constitute a constructive release from prior arrest when given 
by authority competent for that purpose (Clf 256909), Robinson, 36 BR 
379, 3 Bull. JAG 380), but are unlawful orders, the disobedience of 
which is no· offense, when given by authority ·subordinate to that which 
ordered the arrest {CM 25cr?34, Gilliam, Board of Review, 18 August 1944). 
These were cases where the duty called for :involved the exercise of 
comm:i.nd' or was of such military character that its performance by cne 
under arrest clearly would be inappropriate and offensive to military 
standards of propriety. It has been held that an officer under arrest 
is not exempt fran every k:ind of duty., and the terms of his arrest '!!B.y 
per!llit his perforrrance of. duties not clearly inappropriate to that 
status. Thus a medical officer in arrest rray ccntinue to perform, not 
ooly his rcutine duties, but special duty of non-military character, 
as taking over public property under orders (CM 127903 (1918), Dig. Op. 
JAG 1912-40, sec. 4Z7 ( 2) ) • 

The disqualification of an officer, mile in arrest, to exer
cise comm.nd, to wear his sword, and to enjoy various privileges 
ordinarily attending his rank, is deeply rooted in military tradition 
{Davis, Military Law of the United States3 Third Edition, Revised p. 
483, 62; Winthrop, Military Law and Precedents, Second Edition, 1920 
Reprint, p. 125, 116; Dig. Op. JAG 1912, p. 480). The same coosidera
tions do not wholly apply to the case of a private soldier under arrest. 
True, he is not on full duty status, nor mould he be accorded full 
military honors or dignity, but there is no ,equivalent historical back

. ground of relief from duty in his case. · 

Under former Articles of War, soldiers under charges were not 
placed merely in arrest, but in confinement. Article 66 of the Articles 
of War of lf!fl4 expressly provided th&t soldiers under charges would be 
confined until tried or released by proper authority (Sec. 1342, RS lf!fl8). 
Under this provision, the Manuals far Courts-M9.rtial of 1898 (pi.ge 8) 
and of 1908 (ps.ge 9) provideds 

"Privates in arrest may, :in: the discretion of the com
, rnanding officer, be required to attend parades, inspections, 
drills, school, or pt.her military duties a~ to assist in 
policing :in and around their -barracks. 11 * * * * · 
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In that situation, W:inthrop wrote (p. 125, .2£• cit.) that en
listed mn in confinemeht await:ing trial should 11be given proper exer

.cise, and may be put on drill or other··light dutyt1 , the statement 
being based upon Anny Regulations 999 of 1899. 

Tha.t doctrine is fortified by reference to present .Army 
Regulaticns concerning prisoners in conf:ineioont, who are expressly to 
be req.1ired to engage in intensive tra:ining and disci:ol:inary drills 
in addition to hard labor (Par. 20~, A.R 600-375, M,i.y 17, 1943). This 
provision is applicable to "all prisoners confined in post, camp or 
station guardhouses or stockades, except prisoners in solitary oon
finement11, and so includes garrison prisoners merely detained for trial, 
as wall as those arraigned or sentenced (par. ?,~,), and wta tever the 
gravity of their offenses or alleged oi'fenses as classified in par. 
7!?, of the menticnoo Regulaticns. S:inc e training and drill are not 
regarded as inappropriate to the status of. confinement, it wcw.d bo 
inconsistent to say th3.t such activities are ina:ppropriate, by reason 
of ~onor, dignity, or other such ccnsiderations, to the status of mere 
arrest, awaiting trial, where the presumption of innocence still clings 
to the accused. 

, A.ppropriatenees aside, the question remains whether any rule 

of law or regulations forbids the training or drill of soldiers in the 


.status of arrest. If there is such prohibition, it must arise from 
the language of Article of War 69, as nothing else does. so. Article 
of Wir 69 provides tha. t 11any person subject to .military law'', charged 
with an offense, "shall be placed in confinement or in arrest, as cir 
cumstances may require; but when charged with a minor offense only, 
such person shall not ordinarily be placed in conf:inement11 .' It then 
provides: 

11Any persoo placed in arrest under the provisions of this 
article shall thereby be restricted to his barracks, quarters 
or tent, unless such limits shall be enlarged by p:-oper authority." 

Article of Viar 69 was first enacted in its present form in 1916, and 
was included in the Ccxie of 1920. Superseding the previous Articles 
65 am 66, one of its effects was to do away with the mandatory con
finement of soJrliers under crarges and make arrest without confinement, 
theretofore appropriate far officers only, an authorized means of 
detentioo for soldiers awaiting trial. The· effect of the change was 
recognize~ as abolishing prior provisions for different treat:nent of 
officers and enlisted men charged with offenses, and making ttidentr
cal provisions relating thereto for all persons subject to military
lawt' (Note, page 37, par. 46, 1£I.! 1921). It further imports a lessening 
of the restra:int t? be used, as, though t..1'1.e language is based :in part 
upcn previous Article 65, the person arrested is to be "restricted to", 
rather than "confined in", his "barracks, quarters or tent'', and the 
meaningful words are added, "unless such limits shall be enlarged ~ 
proper authority". The statute thus prescribes adjustable physical 
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limits of restraint but does not expr'essly or by implication prescribe 
any li:mit,:ation upc:n the duties of persons in arrest. 

The provision above quoted from the earlier Mmuals for 
Courts:..Mlrtial, expressly permitting drill and othe11 military duties 
far privates in arrest, disappeared from the Manuals after the enact
ment of present Article of war 69. The later M:!.nuals reflect merely 
the languaee of the article, that persons in arrest will be restricted 
to their barracks, quarters or tEllts unless such limits shall be 
mlarged by proper authority (1CM 1917, t>al'• 46; J.CM 1921, par. 46; 
1CM 1928, par. 21). However, nothing was substituted for the omitted 
provision ccncerning wre.t duties.might be required of soldiers in 
arrest, and no prohibition of drill or other duties appears. Par. 21, 
?i.lJM 1928, after brief reference to the language of Article of War 69, 
refers "for other restrictions" to Army Regulations 600-355. 

AR 600-J55, July 17, 1942, with changes not here pertinent, 
covers the subject of Arrest and Ccnfinanent. Par. 1 thereof states 
verbatim the language of Article of War £:R, i::e,.r. l]:? stating tha pro
vision for restriction to barracks, quarters or tent unless such 
limits are enlarged by proper authority. Further restrictions are 
stated in par. 7, as follows, 

. "7. Restrictions while under arrest:--4 perscn ·in arrest-
a. 	Cannot exercise canmarxi of any kind. 
b. 	Will restrict himself as prescribed in p'.U'&graph l]:?. ,/ 
c. 	Will not· bear arms. 
d. 	Yllll not visit pis commanding or other directly 

superior officer unless directed to dci so. 
e. Ylill make requests of every nature in writing, unless 

otherwise authorized. 
f. 	Will, unless otherwise directed, fall in and follCllf 

in the rear of his orga.nizaticn at formations and 
on the rrs.rch;" 

Obviously, par. 7!, 2, and _!!. restate proprieties long-established in 
officer cases, while par. 7£ extends to all military persons in arrest 
the traditiooal: provision that an officer in arrest will be deprived 
of his sword (Winthrop, p. 117, .9.2.!_ .£1b,.). That provisicn, explicit 
in Article of War 65 of 1874, was omitted fran present Article of War 
69. Par. 7b merely reiterates the provisions of Article of Viar 69. 
SUch additional guide as these Regulations furnish must be foun:i in 
par. 7f.. Trat provision appears to be an oo.tgrowth of :EBr• 7, Article 
26, of~the Army Regulaticns of 1821, which required officers and non
commissicned officers ·in arrest to follarr in the ree.r of the~ organiza
tions m the na.rch, "While "other persons in arrest will. be escorted 
by the police guard, or a detachment fran it". The addition of the 
words "at formations" must be accorded sane meaning. The provisiai 
prescribes the place to be occupied bJ" persons in arrest when at forma
tions and on the narch and necessarily implies possible tanporary 
absence of such p~rsons from areas otheJ;"Wise delimited by the orders 
of arrest. I,t conte:rnplates that persons in arrest may be present at 
formations, in which case it directs that they will fall in at the rear 
unless otherwise directed. 
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The language of Article of War 69, 11\Ulless such limits shall 
be enlarged by proper authority", must be given re3.sonable and prac
tical interpretation. Even assu:ning trat the word "limits" involves, 
by implication, some restrictial..l on duties, it is clear tl'at the 
present statutory provision ..was introduced to allow the authoritjes 
exercising command over the arrested person a range of discretion as 
to restraint, not provided for in the antecedent articles. There is 
no requirement as to the nanner in which proper authority must or shall 
extend the li:nits of the arrest, so such extensic:n may be accomplished 
in any manner trat will have that effect. Ordinarily, the lindts of 
the arrest are stated iri the order of arrest, but there ·can be no doubt 
that trat order can be m.odified by subsequent order of the authority 
imposing the arrest or higher authority. , That being so, no sound reason 
appears 1'hy it may not be modified by antecedent standing orders of 
higher authority 'Which are applicable •. 

"Arrest" is any restraint· of liberty of locomoticn (4 Wards and 
Phrases Permanent Edition, 240). Its purpose, 'When applied to persons 
awaiting trial en charges, is to accomplish the detention of such per
sons to assure their presence for trial. Where the circumstances are 
regarded as rendering confinement unnecessary, there is no valid reason 
'Why the soldier awaiting trial should be idle in quarters while his · 
organization proceeds lfith its training. There is every reason why. he 
should proceed diligently with his training to qualify him at the 
earliest possible time to serve his country• s imperative need. Ther.e 
is no cogent reason why he should not train with his company during duty 
hours, when the normal surveillance will render his escape highly im
probable, and remain in his quarters, or other restricted area, when 
not so engaged. 

It appears in the :Instant case that superior authority, the. 
Replacement Training Center, had, in some form, ordered that "those 
people would train - they could not be kept in". The legitimate intend
mnt of that directive -was that persons detained for trial should be 
required to drill, and trat such limits of restraint a.a should be placed 
upon them were not to interfere with nor delay their training. Such 
directives are widely in effect at Training Centers thro.ighout the army. 
The order of the accused into arrest must be assumed to have been given 
in the light of and pursuant to that stated policy, and not in deroga
tion of it. Accordingly, the order given to the accused to join his 
company at· drill was a lawful order. The accused disobeyed it at his 
peril. · (Par·. 1342, M::M 192g, p. 149) 

6. The charge sheet data, accepted at the trial, show that the 
accused was then 26 years and 6 months of age, :Inducted 3 April 1941. 
One previous cmviction was introduced in evidence. The Staff Judge 
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Advocate cites four earlier convictions not admissible in evidence, cne 
of which was by general court-!Il9.rtial, under which the accused served 
a period of confinement in a rehabilitation center. 

?. For t.l-ie reasons stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence. 

~~R·.a~ge Advocate 

~ge Advocate 
7 

_______ _.;.,./ ______, Judge Advocate 
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SPJGQ - CU: 'Z'/9726 1st Ind 

Hq A.SF, JAGO, washingtc:n 2$, n. c. J~:: :._ ~ lS45' 

TO I Commanding Genera 1 
Infantry Repla.cemmt Train~g Center 
Camp Howze, Texa:, · 

1. In the case of Private Harry A. Scott (36016219), ·(Trainee) 
Canpany B, 62nd Infantry Tra:ining Battalion, attention is invited to 
the forego:ing holding by the Boord of Review that the record of trial 
is legally suf~icient to.support the sentence, which hold:ing is hereby 
approved. Under the provisions. of .Article of War 5o½, and Executive 
Order No. 9363, dated July 23, 1943, you now have authority to order 
the execution of the sentence. 

2. Ccnsider:ing all the circumstances of the case, it is recommended 
tln t the period of confinement be reduced to t-wo years. 

3. When. copies' of the published order in this case are forvrarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of: the record in brackets at the end of 
the published orders, as follc,,vs: 

(CM 'Z79726) • 

WILLW,! A. ROONDS 
Colonel, JAGD 
Assistant Judge Advocate General 
In Charge of Military Justice 113.tters 

\ 
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WAR DEPARTm:NT 
Anny ::,ervice F'orce's 

In the Office of The Judge Advocate General 
· Washington, D. c. 

SPJGN-CM 7/9735 

UNITED STATES 	 ) THE CAVALRY SCHOOL. 
) 

v. 	 . ) Trial by G.C.M., convened at 
) Fort Riley, Kansas, 19 April 

Secom Lieutenant Layton ) 1945. Dismissal and confine
N. Bennett (O-ll?9557), ) ment for five (5) years. 
Field Artillery. ) 

< 

--------· 
· OPU"ION of the BOARD OF REVIffi 

LIPSCOMB, 0 1CONNOR ard MORGAN, Judge Advocates 

1. The Board of Review has examined the record· of trial in the 
case 0£ the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges an:l Specifi 
cations: 

CHARGE I: Violation of the 94th Article of War. 

Specification 1: In that Second Lieutenant Layton N. Bennett,. 
Field Artillery., attached unassigned Staff and Faculty., 
The Cavalry School., Fort Riley., Kansas., did., at Fort 
Riley., Kansas, on or about 2 January 1945, present for 
appr,oval and payment a claim to 1li t: a duly executed 
"pay and .allowance account.," WD Fonn No. 336, dated 2 
January 1945., claiming the aiwunt of Ninety Six Dollars 
and Seventy Cents ($96.70) for base pay, subsistence 
allowance and rental allowance due him personally £or 
the month of Decenher., 1944., against the United States, 
by presenting said claim to the Finance Officer, Fort 
Riley., Kansas, an Officer of the United .States, duly 
authorized to approve, allow and pay such claim, which 
claim was false and fraudulent in that there were then 
and there in effect .3 Class E allotments against .said 
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base pay and allowances as follows: Sixty Five D:>llars 
(~5.00) to ;;Jrs. Layton Bennett; One Hundred D,llars 
(~100.00) to National Bank of Tulsa, Oklahoma; and Fif
teen 1011.ars ($15.00) to Jane Bennett, payable monthly., 
which Class E allotments were not shown on said 11pay and 
allowance account.," and 'Which claim was then known by the 
said Sec'ond Lieutenant Layton N. Bennett to be false and 
fraudulent. 

Specification 2: In that Second Ueutenant ,Layton N. Bennett.,
Field Artillery, attached unassigned Staff and Faculty., 
The Cavalry School, Fort Riley, Kansas, did, at Fort Riley, 
Kansas., on or about l February 1945, present for approval 
and payment a claim to vdt: a duly executed "pay and allow
ance account" WD Form No. 3.36, dated 31 January 1945, claiming 
the amount of Two Hundred and Forty Six Ibllars and Seventy 
Cents ($246.70) for base pay, subsistence allowance and 
rental allovmnce due him personally for the month of January, 
1945, aeainst the United States, by presenting said claim 
to the Finance Officer., Fort Riley, Kansas., an Officer of 
the United States, duly authorized to approve, allow and 
pay such claim, which claim was false and fraudulent in 
that there were then and there in effect 2 Class "E" al 
lotments against said base pay and allowances as follows: 
Sixty-five Tullars (~65.00) to Mrs. Layton Bennett and 
F:i.i'teen rollars ($15.00) to Jane Bennett, payable monthly, 
which Class "E" allotments were not shown on said "pay and 
allowance account", and which claim was then known by the , 
said Second Lieutenant Layton N. Bennett to be false and 
fraudulent. 

CP'.A."1-GE II: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Layton N. Bennett., 
Field Artillery., attached unassigned Staff and Faculty., ·· 
The Cavalry School, Fort Riley., Kansas, did; at Fort Riley., 
Kansas., on or about 16 January 1945, with intent to deceive 
Lieutenant Colonel Curnel s. Hampton, Secretary, The Cavalry 
School, Fort Riley, Kansas, officially state to the said 
Lieutenant Colonel Curnel s. Hampton that he haci written 
no checks since ll January 1945, or words to that effect, 
which statement was known by the said Second Lieutenant 
Layton N. Bemiett to be untrue in that he had on i2 Janu
ary 1945, written and uttered six (6) checks, each of these 
said six (6) checks being in the amount of Ten Iollars 
rn10.oo), drawn on the National Bank of Tulsa, payable to 
cash, and dated 12 Ja.uary 1945. · 

Specification 2: In that Second Lieutenant Layton, N. Bennett,• 

2 



(317) 

Field Artillery., attached unassigned Staff and Faculty., 
The Cavalry School, Fort Riley., Kansas, did at Fort 
Riley., Kansas., on or about 2 January 1945., w.i.th intent 
to deceive Captain Jean w. Schmidt, WAC, Finance Officer, 
Fort Riley, Kansas, an Officer o:f the United States, duly 
authorized to approve, allow and pay claims commonly known 
as officers• pay vouchers, officially state in an infor
mation form submitted to the said Captain Jean w. Schmidt 
as said Finance Officer that there was due the said Second 
Lieutenant Layton N. Bemi.ett, personally the sum of Two 
Hundred and Fifty Two Tulia.rs ($252.00)'as monthly pay, 
rental allowance and subsistence allowance, less the sum 

.of Six Ibllars arxl. Seventy Cents ($6.70) as a Class N 
(insurance) allotment per month, which statement was known 
by the said Second Lieutenant Layton N. Bennett to be un
true in that there were then and there in effect the fol
lowing three Class E allotments: Sixty Five Ibllars 
($65.00) to Mrs. Layton Bennett, One Hundred Tollars 
(:iiJ,00.00) to National Bank of Tulsa, and Fifteen Dollars 
($15.00) to Jane Bennett. 

CHAH.GE III: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Layton N. Bennett, 
Field Artillery attached unassigned· Staff and Faculty, 
The Cavalry School, Fort Riley, Kansas., did, at Fort Riley, 
Kansas, on or about l February 1945, wrongfully and unlaw
fully sell one 1936 Ford Sedan automobile, Motor No. 
2250655., to Private F.i.rst Class Hubert J. Willis, 'Without 
first obtaining the written coneent of the Muskogee In
dustrial Einance Corporation., Muskogee; Oklahoma., to said 
sale; said Muskogee Industrial Finance Corporation then 
and there having a valid chattel mortgage on said automo
bile in the amount of Two Hundred Tollars ($200.00), of 
which amount there remained then due and owing the ap
proximate sum of One Hundred and Eleven Dollars and Fifty 
Cents ($1ll.50)., which said.mortgage was executed by the 
said Second Lieutenant Layton N. Bennett to the said 
Muskogee Industrial Finance Corporation, Muskogee., Okla
homa, on 8 August 1944. 

Specification 2: In that Second Lieutenant Layton N. Bannett, 
Field Artillery, attached unassigned, Staff and Faculty, 
The Cavalry School., Fort Riley.,·Kansas, did., on or about 
18 December 1944, with intent to deceive, wrongfully and 
unlawfully make and utter to Hotel Nicollet, Minneapolis, 
Minnesota, a certain check, in words and figures as follows, 
to wit: 
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Tulsa, Okla.,___1__8___~__c__•___18___19_Mt_NO._. 

NATION.AL BANK OF TULSA S6-.'.3-10 

, Pay to the §2 
order of Nicollet Hotel ~2 20----..a.=--=------------------

Twenty- Dollars and -----~8~2 OOLLARS 
100 

FOR.________________________ 

Layton N. Bennett, Lt F.A. 
0-1179557 

in payment of a past due account, he the said Second Lieu
tenant Layton N. Bennett, then well knowing that he did 
not have and not intending that he should have sufficient 
.funds in the National Banlc of Tulsa for the payment of said 
check. 

Specification 3: ·saoo as Specification 2 but alleging check 
drawn on same bank, dated 18 December 1944, at Minneapolis, 
Minnesota, in the amount of $12.95. 

Specification 4: Same as Specification 2 but alleging check 
drawn on The Kilgore National Bank, dated 26 ~camber 
1944, at Kilgore, Texas, in the amount of $20.00. 

The accused pleaded not guilty to, and was found guilty of, all Charges 
and Specifications. Evidence was introduced of' one previous conviction 
by general court-martial for wrongfully and negligently mald.ng and ut
tering a check in the amount of ~20 without sufficient funds, in viola
tion of Article of War 96. The accused was sentenced to be dismissed 
the service and to be confined at hard labor, at such place as the re
viewing authority might direct, for twenty-five years. The reviewing 
authority approved the sentence but remitted twenty years of the con
finement and forwarded the record of trial :for action under Article of 
War 48. 

3. The evidence for the prosecution shows that by orders dateq. .7 
November 1944 the accused was relieved from assignment with the 165th 
Field Artillery Battalion, Camp Fannin, Texas, and instructed to report, 
on 30 December 1944~ to the Cavalry School at Fort Riley, Kansas (Fros. 
Ex. U). As was the practice for an officer filing his first pay and 
allowance voucher at Fort Riley, the accused, on 31 December 1944, 
filled out and signed an "Information Form - Officer• s Pay", which was 
designed to supply information to the Finance Officer for the prepara
tion of regular monthly pay and allowance vouchers (R. 13, 171 18; 
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P:7:09. Ex. S). Total credits of $252.00 were shown on the information 

form and, except for a partial payment of $150.00 received in December, 

1944, the only debit item listed was a Class "N" (Insurance) allotment 

of $6.70. This data was renected in tm accused• s pay and allowance 

voucher for Decen:ber, 1944, which he signed in blank at the time of 

executing the information fo:nn. The voucher showed no Class "E" allot

·ments and called for a net balance of $96.70 (Pros. Ex. T, U). 

The practice at Fort Riley, after the officer's initial voucher 
had bean filed, was to prepare subsequent monthly vouchers in the Finance 

· Office and send them in completed form to the officer for his signature 
(R. 17). Apparently this procedure was followed with respect to the 

accused's January 1945 voucher, which slx>wed total credits of $253.40, 

a single debit of $6.50 for Class "N" insurance, and a net balance of 

$246.70 (R. 18; Pros. Ex. Z). Although signed and returned by him, 

this voucher was never paid because the Finance Office received infor

mation .that certain Class "E" allotments, totaling $180.00, were out

standing and had not been listed as debits (R. 18). These were as 

follows: $65.00, effective 1 October 1943, to Mrs. ~on Bennett 

(Pros. Exs. M, N); $100.00, effective 1 March 1944, to the National 


·Bank 	of Tulsa, Tulsa, Oklahoma (Fros. Exs •. O, P); and $75.00, effective 
l July 1944, to Jane Bennett (Pros. Exs. Q, R). 

. The accused had been a guest at Hotel Nicollett, Minneapolis, 
Minnesota, .from 28 September 1944 to 6 October 191.4 and had failed to pay 
his bill at the time of his departure. After considerable correspondence 
1'ith respect to the delinquent account, the hotel received a check, dated 
18 Deceni>er 1944, for $2).82, bearing his signature and drawn on the 
National Bank of Tulsa (Pros. Exs. -A, B). A check for $12.95, likewise 
dated 18 DecE:lll.ber 1944, signed in his name and directed to the same drawee 
bank was received by Juster Brothers, a haberdashery fi.rm of Minneapolis, 
Minnesota, as payment for merchandise theretofore purchased by the accused 
(Pros. Exs. c, D). His account in the drawee bank on 18 December 1944 
was $2.61 (Pros. Ex. J). On 2S December 1944, at a time when his ac
cotmt in the Tulsa National Bank showed an overdraft of $0.39, he execu
ted and directed to that bank a draft for $20.00, which was cashed for 
him by Mr·. Jack Lewis, of Kilgore., Texas (Pros. Exs. E, F, G). Another 
check for $122.20, dated 30 November 1944, drawn o~ the above mentioned 
TUlsa bank, made payable to United Package Stores, and bearing the sig
nature and serial number of the accused was cashed by him (Pros. Exs. 
H, I) •. The records of the drawee bank disclosed that he had insuffi 
cient funds in bis account to pay the draft and checks and all were 
dishonored upon presentment (Pros. Exs. A, c, E, F, H, J).. ; 

. Lieutenant Colonel Curnel s. Hampton, whose duties as Secre
tary of the Cavalry School at Fort Riley included giving aid and counsel 

to the students, attempted to help the accused extricate himself .from 

his·i'inanai.al difficulties (R. 22). The accused promised to write no 

more checks during his course of instruction but violated his agreement 
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by making and passing several checks in the course of a poker gane on 
' 12 Jarmary 1945• Six such checks, each for $10.00 and all drawn on the 

National Bank of Tulsa, came into the hands of Second Lieutenant Joseph 
s. Ventura1(R. 24, 25; Pros. Exs. A-1 tq F-1). On 16 January 1945 the ' 
accused again conferred with Lieutenant Colonel Hampton and, stating 
that he had adhered to his agreement, asserted, "I have not written any 
checks. I have not given a:rry r.o.u. •s. I have not gambled and I have 
spent all of 'fIIY' off duty time stueying in the barracks" (R. 2.3). 

On 8 August 1944 the accused made and delivered a promissory 
note for $2)0.00 to the Muskogee Industrial Finance Corporation, of 
Muskogee, Oklahoma, and, as security for its payment, executed a chattel 
mortgage on a Ford Sedan automobile. The mortgage, among other things, 
provided that "no part. of said morwed property shall be sold or dis~ . 
posed or in any W83' by said Mortgagor without the written consent o! .'' 
said Mortgage;" (Pros. Exs. G-1, H-1, J-1). While the lien was still in 
effect and or· record and without the consent or knowledge of the mort
gagee, the accused, on 1 February 1945, sold the car to Private First 
Class Hub art J. Willis (R. ;$, JO; Pros. Exs. G-1, H-1). The sale was 
consummated at the 11Fort Riley Bank" (R. '::9). The prosecution intro
duced into evidenc·e a copy of a Kansas statute Yihich declared, in part, 
that a person selling mortgaged property without the consent of the 
mortgagee shall be "deemed e;uilty of larceny" (Pros. Ex. L-1). The 
court was asked to take judicial notice of Section 468 of Title 18, 
United States Code, which provided, in substance, that a person who 
commits on a f'ederal reservation an act not penal by the laws of the 
Un.lted States but made criminal by a statute of the state wherein the 
reservation is located, "shall be deemed guilty of a like offense and 
be subject to a like punishment" (R. 35). 

The prosecution introduced into evidence the accused's pre
trial statement in 'Which he admitted the execution of the information 
fonn and the vouchers for December, 1944, and January, 1945. Conceding 
that the Class i,z11 allotments were not listed, he explained that he con
sidered them terminated as of 1 January 1945 on the basis of an authoriza
tion of discontinuance which he 11 t,hought" he had executed before leaving 
his former organization. However, "things got balled up" when his 
11 outfit 11 was alerted and transferred. Ha made and uttered the checks 
and draft, but "thought" his bank account was sufficient to honor tharn 
upon presentment. The statement likewise acknowledged the untruth of 
his assertion to Lieutenant Colonel Hampton and admitted the sale of 
the mortgaged car without the consent of the mortgagee. The accused 
went on to say that he had completed his course at the Cavalry School 
1'iith "above standard" grades but was discharged from the class because 
of the conduct which led to the present charges. He felt that this 
action constituted pwtlshment for all his offenses and that "it can 
'be used" (Pros. Ex. M-1). 

4. The accused, after his rights relative to testifying or re
maining silent had been explained to him, elected to take the stand in 
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bis own defense. He stated that before reporting to Fort Riley he 

authorized a discontinuance of his allotments, to be effective l 

January 1945., and la.ft the notice of termination at the Orderly Room 

ot his former organization about a week before it departed from Camp 

Fannin., Texas. He expected to go overseas after completing the "Pack 

Course" at Fort Riley and felt that his domestic difficulties would 

be brought 11to a head11 by stopping the allar ances (R. 36, 37). Soon 

after his arrival at Fort Riley on ,30 Decerrber 19.44, he went to the 

Finance Officer, filled out an information sheet, and, at the same 

time., filed vouchers for travel allowance and December Pay and Allow

ances (R. 37). He did not list any Class "E" allotments because he 

was llunder the impression that they were stopped January 1st". After 

he signed his February voucher., he learned that the allotments were 

still in effect. He tmreupon filed another application for discon

tinuance which applied only to the allotment for $100 to the National 

Balic of Tulsa. .One of the. other allotnepts had already been cancelled 

(R • .39). 


The checks and. draft described in the Specifications, as well 
as the check for :~il22.20 to United Package Stores, were executed at a 
time when the stubs in his check book shm,ed sufficient funds in his 
bank (R~ .38). Admitting the sale of the automobile while the mortgage 
lien was still in effect, he testified that a portion of the proceeds 
were used to retire an indebtedness at the "Bank in Tyler". He planned 
to pay the balance of $80.00 to 11:VIuskogee" but this money, which he had 
kept in his fatigue clothing, was stolen while he was in class. He wrote 
to the mortgagee inquiring if a partial payment would be acceptable but 
was advised that the indebtedness must be paid in full. He did not realize 
that it was illegal to sell "a car with a mortgage on it" (R • .39). 

On cross-examination the accused acknowledged that the Class 
"E" allotments were not listed on his pay vouchers for October and Novem
ber 1944. Although he made an effort to keep accurate records on his bank 
account, he did not know the number or total amounts of t.he checks he gave 
during December, 1944. · He could not produce any check stubs because he 
had "cleared ou!, .everything /_hi] had in ffi.ii] files". As a possible 
reason for,Jihe,··confusion in his bank account, he stated: 

11 The latter part of November, the check to the United Package 
Stores carne back. I issued them a new check, told them I 
would send them eome money. I crecli tad myself back that 
$122.20. That check wasn't c~shed11 (R. 42). 

He explai.ned that his financial troubles began at Camp Gruber in late 

July, 1944, when, because of domestic difficulties, he did not hear from 

his wife or get any news of his two year old son for many months. He 


- started gambling to keep his mind 11 from those at home 11 • The more he 
gambled· the more indebted he became and he "tried to cover up by writing 
checks". He bad redeemed as many of these as possible. His reason for 
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selling the car was to realize money Vii th which to pay his debts, 
and he volunteered for 11 pack school" in order to "get away" and 
improve his financial affairs. He had not intended to be a bad 
soldier but realized that he had done wrong and would receive punish
ment (R. 43) • 

•
5. Specification 1, Charge I, alleges that on 2 January 1945, 

accused knowingly presented a false claim against the United States 
in that his pay and allowance account for Tocember, 1944, failed to 
show three Class E al.J..otments of t65 to Mrs. Layton Bennett; $100 
to National Banlc of Tulsa., Oklahoma; and $15 to Jane Bennett. Specifi 
cation 2, Charge I, alleges a similar offense on 1 February 1945 in 
that his pay and allowance account for JB.!luary, 1945, failed to show 
the allotments to Mrs. Layton Bennett and Jane Bennett. These offenses 
are set forth as violations of Article of War 94.- Specification 2 of ....... 
Charge II alleces that the accused did, "on or about 2 January 1945., 
with intent to deceive Captain Jean w. Schmidt, WAC., Finance Officer, 
Fort Riley., Kansas, an Officer of the United States, duly auth~rized 
to approve, allow and pay such claims commonly known as officers• pay 
vouchers, officially state in an infonnation fonn submitted to the 
said ffenance officei} that there was due the said /.accusei} per- · 
sonally the sum of*** $252 as monthly pay., rental allowance and 
subsistence allowance., less the sum of. * * * $6.?0 as a CJa ss N 
(insurance) allotment per month, which statement was known by the said 
[a.ccusei} to be untrue in that there were than and there in effect" 

11E11the three Class allotments above described. '!his offense is laid 
under Article of War 95. 

The evidence showed that the'accused arrived at Fort Riley on 
JO December 1944 and the next day went to the Finance Office to file 
vouchers for travel pay and Dscenber pay and allowances. He was given 
an information form which he completed by itemizing his base pay and rental 
and subsistence allowances. He listed no Class E allotments although 
three, totalling $180.00, were, in fact, outstanding and being paid at 
his direction. On the basis of tho information supplied by the accused 
his pay and allowance vouchers for r.ecenber, 1944, and January, 1945; 
were prepared and, in due course, were presented for approval and pay..:. 
ment. The accused conceded the truth of these facts but contended that 
his misrepresentation was innocently made because he had theretofore 
·taken action to terminate-the allotments as of 1 January 1945. If such 
action had, in fact, been taken, it seems clear that he realized its 
effect would be the continuance of the allotments through the month of 
December., 1944. When testifying as to the status of his bank account, ha 
asserted., in substance, that he expected the allotment payment to reach 
the drawee bank in recember, thus indicating a knowledge that at least 
the bank allotment was still in.effect. He adduced no proof in support 
of his contention that he had taken formal action to tenninate the al
lotments by l January 1945 and could explain their continuance only 
on the tenuous treory that the termination notice which he executed must 
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have been misplaced or lost. The court was justified in giving little 
credence to his testimony and, in view of his admission that the allot
ments were not listed on his vouchers for October and November, 1944, 
was warranted in detennining that the claims represented by the vouchers 
for December, 1944, and January, 1~45, constituted the continuation of a 
long course of fraudulEKJ.t conci.uct. It is the opinion of the Board that 
the false and fraudulent character of the statement to the Finance Offi 
cer and of the resulting claims, as well as the intent to deceive, were 
amp~ established by the evidence. 

Consideration has been given to the fact that the voucher for 
December., 1~44, was signed in blank by the accused. After he affixed his 
signature, however, only the mechanics o.f completing the voucher from in

··formation supplied by him remained, and it may be said that he constituted 
the finance officer his agent to perfonn this perfunctory task. The legal 
effect of the accused's conduct, in supplying information with the expecta
tion that it would be transcribed on the voucher which he signed, was to 
pres~nt a COil'\Pleted claim for approval and payment. 

The information as to his pay and allo1raI1ca account was submitted 
by accused on a standard fonn which became a part of tha official records 
of the Finance Office at Fort Riley. Since it was intended to guide 
Captain Jean w. Schnddt in the performance of her duties, it is clear that 
the accused's statement was official in character and, being untrue, con
stituted a violation of Article of War 95. Par; 151, MCM, 1928. The of
fenses alleged in Specifications 1 and 2 of Charge I and Specification 2 
of Charge II ware established beyond a reasonable doubt. · 

6. Specifications 2 and 3 of Charge III allege that the' accused did, 
"on or about 18 December 1944, nth intent to deceive, wrongfully and un
lawfully make and utter * * * a certain check" in payment of an account, 
"then well knowing that he did not have and not intending that he should 
have sufficient funds" in the drawee bank for the payment of said checks. 
The tll'O alleged checks totalled $33.?7. Specification 4 of Charge III 
alleges that the accused did, "on or about 26 December 1944, with intent 
to defraud., wrongfully and unlawfully make and utter to Jack Lewis, Kilgore, 
Texas, a certain draft * -r.- -r.- and by means thereof, did fraudulently obtain 
from the said Jack Lewis Twenty Dollars ($20.00) in caeh, he Lthe accusei/ 
then well knowing that he did not have and not intending that he should 
have sufficient .funds" in tha drawee bank for the payment of said draft. 
These offenses are laid under Article of War 96. 

, On 18 Deceni:>er 1944, when the accused executed the two checks, 

his bank account showed a balance 0£ $2.61 and, eight days later., at tbe 

time of making and negotiating a draft for $20.00, his account was over

drawn. Confronted with these facts, the accused insisted that the stubs 

in his check book indicated a balance sufficient to honor the instruments 

when presented and that he had acted in good faith and was innocent of any 

intent to deceive. Such a contention is hardly tenable in the face of the 

admittedly muddled state of his financial affairs. He testified that he 
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indulged in gambling for many months and, when increasing indebtedness 
resulted, attempted to "cover" by giving checks. He knew that many 
such checks were dishonored, among them the original check which he gave 
to United Package Stores. He was unable to produce aizy· check stubs or 
other records of his bank account and professed complete ignorance of the 
number or amount of checks he had written in December, 1944. From the 
long course of careless and irresponsible conduct in the management of 
his financial affairs, his addiction to gambling, and the constantly de
pleted state of his bank account, no other inference than that of guilty 
knowledge and intent can be drawn. The Army requires of its officers 
a sense of integrity and responsibility and the accused's conduct, which 
revealed a sad lack of these qualities, was manifestly of a nature to 
bring discredit upon the military service. The offenses alleged in 
Specifications 2, 3, and 4 of Charge III are sustained by the evidence. 

?. Specification l of Charge II alleges that the accused did "on 
or about 16 January 1945, l'dth intent to deceive Lieutenant Colonel Curnel 
S. Hatnpton, Secretary, The Cavalry School, Fort Riley, Kansas, officially 
state to the said * * * Hampton that he had written no checks since 11 
Jarmary 1945, or words to that effect, which statement was known by the 
/_i.ccusei/ to be untrue in that he had on 12 January 1945, written and 
uttered six (6) checks, each * * * being in th:! amount of Ten Dc.llars 
($10.00), drawn on the National Bank of Tulsa, payable to cash, and dated 
12 January 1945". This Specification is laid under Article of War 95. 

In response to Lieutenant Colonel Hampton's effort to aid in 
resolving his financial problems, the accused, on ll January 1945, pro
mised to write no more checks for the remainder of that month.' He vio
lated his word the follovdng night when, during the course of a poker 
game, he-made and passed several checks. His false statement that he 
had adhered to his agreement, made a few days later at the time of an 
official intervieY, vdth Lieutenant Colonel Hampton, amounted to misre
presentation of an official nature and .constituted conduct which seriously 
compromised his character and standing as an officer and gentleman. The 
offense was properly charg~d as violative of Article of War 95 and was 
clearly established by the evidence. 

8. Specification 1 of Charge IlI alleges that the accused "did, 
at Fort Riley, Kansas, on or about l February 1945, wrongfully and un
1.aw.ful.ly sell one 1936 Ford Sedan automobile, Motor No. 2250655, to 
Private First Class Hubert J. Vfillis, without first obtaining the written 
consent of the Muskogee Industrial Finance Cooperation, Muskogee, 
Oklahoma, to said sale; said Muskogee Industrial Einap.ce Cooperation 
then and there having a valid chattel mortgage on :<1aid automobile in 
the amount of $200.00 of which amount there remained then due and owing 
the approximate sum of * * * $111.50, which said mortgage was executed 
by the /_i.ccuse,f} t,o the said b,ortgagei} on 8 August 1944". This of
fense is set forth as a violation of Article of War 96. 

10 
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The evidence establishes and the accused acknowledges the existence 
of the mortgage and the sale of the automobile without the consent of the 
mortgagee. The criminal effect of his conduct was shown by reference to· a 
Kansas statute, as well as the assimilating statute (sec. 289, Fed. Penal 
Code, 1910; 18 u.s.c. 468), which makes the violati.on of a state law on a 
Federal reservation a Federal offense. This evidence was adduced for the 
purpose of proving that the accused had offended that provision of Article 
of War 96 which denounces "crimes or offenses not capital". The latter 
is held to include crimes committed in violation of an act of Congress 
or of legislation enacted under the authority of Congress. Par. 152f:, MCM, 
1928. Since the sale in the present case was consununated at Fort Riley, 
a federal reservation, the effect of tbe assimilating statute is to make 
the accused I s conduct a federal offense and thus an offense 11not capita:,.11 

within Article or war 96. See 10 BR 63, CM 211420, Mc:COnald. 

It is clear that the sale of the mortgaged property was, also, 
"conduct of a nature to bring discredit upon the milltary service". The 
Manual for Courts-Marti.al (par. 152b_), in discussing this provision of 
Article of War 96, provides: 

1tf lli.scredit 1 as here used means •to injure the reputation 
of 1 • Instances of such conduct on the part of persons subject 
to military law may include acts in violation of local law com
mitted under such circumstances as to bring discredit -µpon the 
military service". 

The accused not only offended the state law but also violated· an 
express provision of the mortgage agreement which he bad made with a civilian 
firm. In the opinion of the Board an offense against local law, committed 
under such circumstances, clearly constituted conduct of a nature to bring 
discredit upon the milltary service. The evidence amply sustains the 
findings of guilty of Specification l of Charge III. 

9. The accused is about 'Zl years of age and is married. He attended 
public school for 12 years and was graduated from high school. He enlisted 
in the Jirrrzy- on 3 September 1942 and was commissioned a second lieutenant in 
the Army of the United States on 29 April 1943. 

10. The ccurt was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally sufficient 
to support the findings and the sentence. and to warrant confirmation thereof. 
Iismissal is authorized upon conviction of a violation of Article of War 94 
and of .Article of War 96 and is mandatory upon conviction of a. violation of 
Article of ~ar 95. 

11 
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SPJGN-CM 'Z/9735 1st Ind 
Hq ASF, JAGO., Washington 25., D. C. S 
TO: The Secretary of War JUL 1Z194 

l. Pursuant to Executive Order No. 9556., dated 26 May 1945, there 

are transmitted herewith for your action the record of trial ·and the 

opinion of the Board of Review in the case. of Second Lieutenant Layton 

N. Bennett (O-ll79557)., Field Artil.Jery. 

2. Upon trial by general _court-martial this officer was found 
guilty of knowing]Jr presenting a false claim for pay and allowances in 
the sum of $96.70., by failing to reveal to the Fina.nee Officer at Fort 
Riley, Kansas, who approved, allowed, and paid such claims, three out
standing Class E allotments totalling $180 and of knowingly presenting 
a second false claim for pay and allowances, in the sum of $246.70, by 
failing to reveal to the same Finance Officer two Class E allotments, 
totalling $70; both in violation of Article of' War 94,; of making a false 
official. statement 1rl.th intent to deceive a superior officer by stating 
he had written no checks since ll January 1945, when in truth he had written 
six checks since that date, and of s:imilar]Jr making a false official state

· ment to a finance officer that he, the accused, was due pay and allowances 
in the sum or $2,52 less $6.70 as a Class N allotment., which statement was 
known by the accused to be untrue in that he had three outstanding Class E 
allotmmts totalling $180., both in violation or Article of War 95; and o! 

·· unlawfully selling an automobile upon which there was an unsatisfied mortgage 
claim of $lll.50, and of f'raudulent]Jr making and utter.i.ng three worthless 
checks in the sums of $20.82., $12.95, and $20, respectively, both in viola
tion of Article of War 96. Evidence was considered of' one previous con
viction by general. court-martial for wrongfully and negligent]Jr making and 
uttering a worthless check in the amount of $20., in violation of Article 
of War 96. He was sentenced to be dismissed the service and to be confined 
at hard labor at such place as the reviewing authority might direct for 
twenty-five years. The reviewing aut~ority approved the sentence but re
mitted twenty years of the confinement and forwarded the record of trial 
for action under Article of War ,48. 

,'.3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Ravi ew. I concur in the opinion of the Board ot Review. 
that the record of trial is legally sufficient to support the !1ndings and 
sentence as approved by the reviewing authority and to warrant confirmation 
thereof'. 

· The accused, just after his arrival at Fort Riley, Kansas, on 
JO December 1944, presented to the finance o.fficer information from which 
the latter might determine the correct amounts -due the accused as pay. and 
allowances for December 1944 and January' 1945. In the official statement 
(described as an "Information l'orm11 ) which he submitted to· the finance 
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officer the accused failed to list three outstanding Class E allotments 
for the month of December totalling $180. On the basis of this informa
tion fonn a pay and allowance voucher, omitting the same Class E allot
ments, was prepared for him and executed by him Yd.th the result that he 
received $96.70 to which he was not entitled. The following month, on 1 
February 1945, he executed another pay and allowance voucher for $276.70 
but failed to include therein two Class E allotments totalling $80. The 
accused presented no satisfactory explanation to refute the.inference of 
fraud arising from his f'ailure to reveal his outstanding allotments. Thus 
these two claims were f'raudulent in the total amount of $176.70. On 16 
January 1945 he made a .false official statement to his superior officer 
wherein he falsely reported that he had written no checks since ll January 
1945 when, in truth and in fact, he had written six· checks since that date. 
Thereafter the accused sold his automobile, in violation o! aJocal law 
forbidding the sale of mortgaged property without the consent of the 
mortgagee, and fraudulently ma.de and uttered three more worthless checks, 
totalling $53.77. 

I recormnend that the sentence as approved by the reviewing 
authority be confirmed but that the period o.f confinement be reduced to 
.three years, that the United States Penitentiary, Leaven1r0rth, Kansas, be 
designated as the place o.f confinement, and that the sentence as thus 
modified be ordered executed. 

4. Consideration has been given to a letter trom the accused. 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recollllllendation, should it meet with your approval. 

3 Incls MYRON C. CRAMER 
Incl l - Record of trial Major General 
Incl 2 - Form of action The Judge Advocate General 
Incl 3 - Ltr. fr. accused 

( Sentence as approTed by reviewing authority conf'il'lned but con,l.tinement 
reduced to three years. o.c.M.o. 343, 21 ~ 194S). 
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WAR DEPARTMENT. 
Army Service Forces 

In the Office of The-Judge Advocate General 
Washington, D. c. 

SPJGQ-CM Z79757 

UNITED STATES 

v. 

Second Lieutenant ROBERl 
D. JONES (o-835654), Air 
Corps. 

·: ! 

) FOURTH AIR FORCE 
,) 
) Trial by G.C.M., convened 
) at Hammer Field, Fresno, 
) California, 9 April 1945. 
) Dismissal, total forfeitures 
) and confinement for one (1) 
) year. 

. OPINION of the BOARD OF REVIEW 
ANDRE'rt3, FREDERICK arid BIERER, Judge Advocates 

1. The ,Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinio~ to The Judge . 
Advocate General. 

2. The· accused was tried upon the following Charges and Speci
fications: 

CHARGE I: .Violation o£ the 61st Article or war. 
' 

Specific~tions In t.liat Second Lieutenant Robert D. Jones, 

461st Army· Air Force Base Unit, did, ·without proper 

leave, absent himsel.t from his organization and proper 

·station at Lemoore Arm:, Air Field, Lemoore, California, 
from about 4. January 1945, to about 31 Janu.aey 1945~ 

CHARGE II: Violation of the 96th Article of War.', 

Specification, In that Second Lieutenant Robert D. Jones, 

461st A.rrey" Air Force Base Unit, did, at Florence, 

Alabama, on or about 16 October 1944, ·wrongfully and 

unlawfully contract a marriage with Trilby Lee Wells, 

the said Second Lieutenant Robert D. Jones then having 

on or about 16 October 1944 a 11 ving wife, to wit, 

Dorcas Jam Partch Jones. 


. . . 

He pleaded· guilty to and·'W'S.8 .found _guilty of the Charges and Specifications. 
No evidence of previous conviction was introduced at the trial. He 1r&S 

se·ntenc~d to be dismissed the service_, to forfeit all pay and allow~ces, 
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due or· to become due, and to be confined at hard labor, at such place as 

the reviewing authority may direct, for three (3) years. The reviewing 

authority approved the·sentence, reduced the period of.confinement to 


· one (1) year, and forwarded the record of trial for action under Article 
of War 48. 

3. The evidence for the prosecution, briefiy summarized, is ·as 

follows: 


On 23 January 1944 the accused, while in cadet training, married 

Miss Dorcas Jane Partch of Wyandotte, Michigan, to whom he had been 

engaged for some time and who went from her home to Douglas, Georgia, 

for the wedding there, because the, accused was unable to an:ange to go 

north (R. 7, 8; ,Fros. Ex. 5, 6, 7). She remained with him at Moody · 

Field, Georgia, and Maxwell Field, Alabama until 28 September 1944 1'h~n 

he was transferred to Courtland Field, Alabama and his wife went to 

her home in :Michigan because there,was no suitable place for her to 

stay at Courtland Field (Pros. Ex. 5). According to the statement of 

the accused (Pros. Ex. 5), his relationship with his wife •was all that 

it should have been up to (his) transfer to Maxwell Field.• While at 

the latter place they "did not seem to get along so wel111 ; at least 

the accused 11!elt that way toward her• though he does not believe that 

•she shares this feeling•. · 

'While at Courtland Field the accused met Miss Trilby Wells of 
Florence, Alabama and, on 16 October 1944 they were married at Florence 
but did not establish a common dwelling there (R. 8, 9; Pros. Ex. 5 and 8). 

On 14 December 1944 the accused was assigned to the 461st Army Air , 

Forces Base Unit at LJ'moore, California, with orders to proceed on or 

about 16 December 1944 to his new station. He was granted 14 days delay 

en route plus 4 days travel time but was directed to report to the com

manding officer of his new station not .later than 3 January 194-5 (R. 6; 

Pros. Ex. 2). · 


. According to his own admissions(Pros. Ex. 5) he left Courtland Field, 
Alabama on 15 December 1944 and went, by automobile, to Fort Wayne, Indiana, 
accompanied by Trilby Well-s. and a friend and roommate, Second Lieutenant 
Billy Jacques•. After staying with the accused £or two days at Fort Wayne, 
Trilby left and-returned to Florence, Alabama because the accused had no 
more money and stated to her that he flwas going to see (his) relatives 
in that area.• He did visit his wife and mother in Wyandotte,· Michigan 
and friend.a in Van Wert, Ohio and Fort Wayne, Indiana. In the latter 
placa he met a girl by the name of Mary Louise Stokes .·in a restaurant: 
Although he claims that he nad never s&en her before in his life, they 
became so intimate that she arranged to go with 'him to California and 
paid a f!ubstantial portion of the railroad expenses for both. The ac
cused had not ask~d her to marry him nor did he induce her to accompany 
him. They left Fort Wayne on l January 1945 for I.emoore Field, California, 
travelling through Chicago, Illinois; Omaha, Nebraska; Salt Lake City, 
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Utah; Las Vegas, tew Mexico, Los Angeles and Fresno, California. While 
in Los Angeles arid Fresno the accused and Miss Stokes occupied the same 
bedroom. From Fresno the a.ccused went to Oakland, California, while 
Miss Stokes went t.o Hanford, California, and the accused's statement . 
d~s not disclose what happened to her thereafter. · 

From Fresno the accused 13tarted hitch-hiking east because he. was out· 
of mone~. He went through California, New Mexico, Texas, Arkansas and 
Tennessee and after arriving at F~orence, Alabama remained there two days 

· and then started hitch-hiking back to Lemoore Field, Calii'ornia. He got 
as far as Kingman, Kansas when,·being out of funds, he wired to an uncle 
in Ohio for money. As a result he was apprehended on JO January 1945 at· 
Kingman, was surrendered to. the military police at the Army Air Field in 
Pratt, Kansas and.was returned, under guard, to Lemoore Field. . 

For some reason not apparent, the accused denied going through a 

marriage ceremony with Miss Stokes. in Las Vegas, New Mexico but he 

assigns his relations "With her as .the chief reason for his going 


_ absent without leave because he hoped she would go away from California 
if.he remained away from her long enough {Pros. Ex. 5). 

A certified extract copy of the morning report of 461st Army Air 

Forces Base .t'nit submitted at Lemoore, California, on 4 January 1945 

contained the following notation regarding the accused: 


•atchd unassigned enroute to join from Hq Courtland. AAFld 
Courtland Ala to AWOL 0001. 11 

An extract copy of the morning reports of the Base Guardhouse, Pratt 
Army Air Field, submitted at Pratt, Kansas, on 31 January 1945 and? 
February 1945., respectively, show the following entries regarding the 
accused: 

•Ret to mil control this sta by C Auth on 31 Jan 45 at 1100 
and put in ar of qrs pending disposition 11 days AWOL•; and 

"Reld to officer gds at 1600? Feb 45 for return to proper 
sta per auth co• (R. 6, 7; Pros. Exs. 3 and 4). 

4. Evidence for the detense, in brief summary, is as follows. The 
mother of the accused testified.that since her divorce in 1936 when the 
accused was 12 years old, he had lived with her in California although 
he had been greatly devoted to his .father. The accused had never been 
in :trouble and always bore an excellent character. After his graduation 

. from high school he wertt east to visit his father, who persuaded him 

to enlist in the Air Corps, 1'hich he did, at the age of 18, and nthout 

the mother' a consent. The father ·was killed in an accident in April 

of 1944 ~d this had a profound effect upon the accused (R. 10-12). 


A letter from Mrs. R. D. Jones (Dorcas Jane Partch), the accused's 
wife, to the commanding office!, Lemoore A.rrrry Air Base, waa admitted in 
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evidence without objection (R. 9). Ther3in she recounted the unhappy 
life of the accused subsequent to the divorce of his parents; his enlist
ment in the Air Corps under the persuasion of the father against her wishes 
and the wishes of the mother; the accused's marriage to her; and the 
tragic death of the father in an accident and the serious effect it had 
upon the accused, who was extremely devoted to his father and had joined 
the Air Corps merely to win his father's admiration ahd notwithstanding 
the fact that he h.,,d always feared airplanes since .childhood and until 
he learned to fly could !lOt be coaxed into one. After his father's 
acd<fontal death the accused never seemed to get over it and after the 
funeral had said he never wanted to go up in an airplane again. His 
fears grew instead of lessening and he was flfrightened to death• every 
time his pH.ne left the ground. He would actually break out in nervous 
sweats and pace the floor when~ver he was to be checked in his.work. Later 
on when he was assigned to B-24 planes he was broken up over the idea that 
something would happen to him so that he· would not see his wife again 
and he would sit and brood for an entire evening and hardly utter a word. 
Several accidents suffered by some of his canpanions worried him still 
further. When he came home on leave in December 1944, members of his 
mother's and father I s families as well as those of the wife, commented 
on how strangely he acted. The wife's mother, who was a nurse for 25 
yeaxs,. said that .the accused looked and acted 11 as if he was bound for a. 
nervous and mental collapse.• In the opinion of the wife the accused's 
actions recentl7 were ffabsolutely foreign tc his whole makeup• in view 
of his past record and·moral background. She cannot understand the 
bigamous marriage· inasmuch as his parent.s I broken marriage always made 
him more determined to make his own a success. She believed that a 
combination of fear of flying, emotional strain over his father's death, 
and a nervous and mental collapse had motivated his actions (Def.~· A) • 

• The accused, having been informed of his rights, .elected to remain 

silent. · 


s. Notwithstanding the accused's pleas of guilty to all of the 

Charges and Specifications the. prosecution adduced evidence which is 

convincing of_his guilt of each offense alleged, beyond reasonable 


·doubt. 

In a voluntary statement the accused admitted-his absence without 

leave for the period set forth in the Specification of Charge I' and 

offered nothing in mitigation or extenuation of his. actions. Indeed, 

although it appears that he dreaded his flying duties, he frankly 


· indicated that his absence was the result of an affair with an unmarried 
girl who accompanied him acr~ss the continent in his change from one 
station of duty to another, occupying hotel rooms in commonwith him,. 
and that, iJ?, order to free himself' from this entangling alliance, he 
deserted her in California and thereafter went from -0ne place to another 
until apprehended. • 

This episode, which c~rtainly suggests grave, moral delinquency, was 
all the·more disgraceful because, although he was not charged with any 
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othtir offense arising out of the situation other than the unlawful 

absence, the accused was, at the time, a married nan who had, sub

sequent to his lawful marriage, contracted a bi2amous marriage. 


According to the Code of Alabama (where the bigamous rna.rriage 

took place): 


"If any person, having a fo::-ruer wife or husband living, 
marries another, or continues to cohabit with such second 
husband or wife, :in that state, he or she shall, upai convic
tion, be imprisoned in the penitentiary for no+ less than· 
two nor i_n:ire than five years" (1'itle 14, sec. 47). 

11The provisions of section 47 of this title do not apply 
to any person who, prior to such second narriage, had procured 
a decree from a coo.rt of competent jurisdiction, dissolving 
his or her former marriage, and allowing hil'.!l or her the privi
lege of marrying again; nor to any per::;cn who, at the t.ime 
of s'.lch second marriage, did not know that his or her former 
husband or wife was living, and whose former husband or wife 
Jud rP-:n.:ii11ed ~.:-sent f,..om him or her for the last five years 
preceding such second marriage." (Title 14, Sec. 48) 

The evidence shovrs that the accused was m:i.rried in Douglas, Georgia 

on 2.3 January 1944 and after cohabiting with his wife until 28 

September 1944, he was transferred to a new station where there ...as 

no suitable provision i·ar his wife and she returned to her home in 

Michigan. Tli.ereupon he took a fancy to another•girl and, without 

telling her he was already !lBrried, or inf'or:ning his wi.fe, he obtained 

a license, went through a m!!.rriage ceremony with her in Florence, 

Alabama. on 16 October 1944 and thereafter recognized'her as his wife 

until sometime between 15 Dece!l'ber 1944 and 1 January 1945 when they 

:i;:arted at Fort Wayne, Indiana. She ret'.ll'ned to her home in Florence, 

Alabama Md he proceeded to his new station in California accom:i;:anied 

by another woman whom he had met an::1 who helped to pay his railroad 


.fare and occupied the same hotel rooms wit!l him until, and for scree 

days after, his arrival there. 


All these things are admitted by the accused in a voluntary state'!lent 
· and his pleas of guilty obviated the necessity of proof of the essential 

elements of either offense with which he -was charged. · 

Nevertheless, the evidence in the case, together with all applicab],e 
presumptions, shows that the accus~d did ccntract a bigamous marriage 
when ha pretended to marry Trilby Wells '\l'ihile his wife Dorcas Jane 
Jrues was still living and they were \ll'l.divorced. There was no direct 
proof of the latter :tacts but in the light of the accused• s frank admissions 
and the 1et ter writt-on by his wife to the aceused I s c ownand ing officer 
on 2 Fepruary 1945., there could be no other reasonable inference than 
that the marriage m"ls undissolved and that Dorcas Jane Jones was still 
livmg when the purported second r.:iarriage was contracted. Where a 
former marriage las been proved, as in this case, it will be presu.rned 
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tb.be valid, when there is no evidence to th~ contrary(? C.J. 1169) 
and all matters of. confession and avoidance must be shown by the 
defendant (~. 1171). There was; likewise, competent evidence of'· 
the subsequent marriage. Proof of the presumably valid marriage ·. 
followed by a later marriage while the lawful spouse is still livµig 
and the first marriage is undissolved, presents a prima facie case. 

, There being a solemn judicial admission of guilt by the pleas of 
the accused, and_,nothing from which it appears that they were improvident
ly entered, there is no question about the propriety of his conviction 
of the offenses with which he was charged. · 

6. Records of the War Department disclose that this officer was· 
born in Fort Wayne, Indiana., is 20 years and 9 months of age, and is 
maJ:ried. After graduation from high school he was employed as stock 
clerk £or.a hardware company from April to June 1942; from July to 
September 1942 he was employed as a stock clerk by the Atlantic and 
Pacific Tea Company in Wyandotte, Michigan; and from September 1942 to 
February 1943 he was a machinist employed by the Magnavox Company., 
Fort Wayne., Indiana. From 1941 to 1942 he was a member of the Reserve 
Officers' Training Corps. On 26 February 1943 he entered the service as 
an aviation' cadet and, after completing the prescribed course of train
ing at AnrI¥ Air Forces_ Pilot School (advanced - 2 engine), Mooey- Field., 
Georgia., was commissioned a second lieutenant on 4 August 1944 and was 
thereupon assigned to duty at Max\'1ell Field, Alabama. 

?. The court was legally constituted and had jurisdiction of the 
accused md the offenses charged. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty and·the sentence as approved 
by the reviewing authority and to warrant confirmation of the sentence. 
Dismissal and confinement in the discretio,11 of the court are authorized 
upon conviction of a violation of either Article of War 61 or Article 
of War 96. · · 

Judge Advocate. 

Judge Advocate. 

Judge Advocate •. 
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1st Ind 

Hq ASF, JAGO, Washington, 25, D. C•JUN 2 91945 
TO: The Secretary of Viar 

l. Pursuant to Executive Order No. 9556, dated 26 iJay 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Robert 
D. Jones (~835654), Air Corps. 

2. Upon trial by general courirmartial this officer pleaded guilty 
to and was found g11ilty of absence without leave (26 days), in violation, 
of .Article of "1iar 61 and of bigamy, in violation of Article of ;iar 96. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be c9nfined at hard labor, at 
such place as the reviewing authority may direct, for three (3) years. 
The reviewing authority a.:_.";proved the sentence, reduced the period of 
confinement to one· (1) year, and forwarded the record of trial for action 
under Article of War 48. 

3. A sumnary of the evidence may be found in the accompanying 
opinion of the Bo.3.rd of Review. The Board is of the opinion that the 
record of trial is le6,ally sufficient to support the .findinrs and sentence, 
as approved by t..~e revie1-r..u1g authority, and to warrant confirmation of 
the sentence. I concur in that opinion. 

On 23 January 1944 this officer,. while in training as an aviation 
cadet in Georgia, narried a girl to whom he had been engabed for some 
time. They cohabited in Georgia until 28 September 1944 when she was 
obliged to return to her ho:ne. in j;iichigan because no suitable accomodations 
for her were available at his new station in Alabama. Thereafter, his love 
for his wife cooled and he became infatuated with another girl, whom he 
married in Alabama on 16 October 1944. Having been ordered to proceed to· 
Lemoore :l!'ield, California, to arrive there not later than 3 January 1945 
he left his station, accompanied by the bigamous wife as far as Fort 
Wayne, Indiana, where she left him and returned to her home in Alabama. 
Thereupon, he acquired a third female consort, who accompanied him to 
California, paying part of his transport..ation expenses and occupying the 
same hotel room with him until he deserted her because he feared the con
sequences of the entangling alliance. Instead of reporting to his new · 
station he traveled east as far as his former station and th1n to the 
middle east where he was apprehended in Kingman, Kansas, on :J) January 1945. 
His lawful wife is devoted to hira and she and his mother attribute his 
escapades to nervous collapse. Accord.:.ng to them he -was induced to enlist 
in the Air Corps by his father, against the wishes cf the mother and the 
girl who later became his wife and notwithstanding his life-long fear and 
dread of airplanes. In the midst of his training his father was killed 
in an accident and this, together with fatal accidents to some of his c.om
panions in training, had a profound effect upon him. However, this may 
be, it can hardly be said fear of flying or grief over the tragic loss of 
father and friends should or could, as a consequence, produce and justiiy 
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a mania for illicit philandering. Sc:.ch a course of cond':.:ct as is evi
denced in this case demonstrates not only lack of the basi~ fundamentals 
of character and behavior required of an officer of the Army 1;,ut involves 
grave moral turpitude accor(:in[; to civil and ,,,ilitary standards. 

I reco.11.:;iend tli::t the sentence as approved by the reviewing 
authority b~ confimed bnt that th~ forfeitures be remitted, that the 
sentence as th1J.S modified be ·ordered executed, and that the United States 
Disc:tpHnary Barracks, Fort Leavenworth, Kansas, be designated. as the 
place of confinement. 

5. J.nclosed is a form of action desi6ned to carry into execution
the fore[;oing recor;unendation, should it :",:eet m.t:1 your approval. 

2 Incls. I.:Yll.ON c. cr-J.:.l!;R 
1. P.:!cord of trial i.:.Sj or lieneral 
2. Form of action The Jud..e .ii..civocate General 

( Sentence as approved by rev11'8Wing authority confirmed but 
!or!eitures remitted. o.c.Y.o. m, 7 July 1945). 
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Army 	Service E'orces lia~~-AU.~.l~1l~4$. 
In 	the Office of The Judge Advocate Ge ~a,,:;;i;.1·~·-·..--.,.. •. ...,.,..,.·~--·~·...,..~

11111
Washington, D.C. ~ 

l O MAY 1945 CJ 
SPJGV..CM 279831 

UNITED STATES 	 ) U. S. TROOPS, ADAK, A.IASKA. 

) 


v. 	 ) Trial by o.c.M.,convened at .......

) Adak, Alaska, 23 March 1945. 


Second Lieutenant JAMES ) Dismissal and fine of $500. 

D. MOOK (0-1051299), ) 

Transportation Corps. ) 


OPINION o! the BOARD OF REVIEW 
SEMAN, MICELI and BEA.RDSIEY, Judge Advocates. 

1. The Board at Review has eumined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. · 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE Ia Violation 0£ the 61st Article of War. 

~pecificatiau In that Secom Lieutenant James D. Monk, 860th 

Anny .M.arine Ship Repair Compaey (TC), did, at Adak, Alaska, 

on or about 4 March 1945, without proper leave, go from 

the properly appointed place, Port Administration Building, 

for. duty as nity O.t'ficer, after having repaired thereto for 

the perf'orma.nce of said duty. 


CHARGE .IIs Violation 0£ the 64th Article of War. 

Specification l: In that Second Lieutenant James D. Monk, 860th 
_ 	 Anny Marine Ship Repair Company (Tc), did, at Adak, .llaska, 

on or about 4 March 1945 strike Captain Archibald B. Kennedy, 
Outport Unit (TC), who was then 1n the execution of his 
office, on the bead with his fist. 

_Specification 2a In that 	Second Lieutenant James D. llonk, 860th 
_ 	 Amy Marine Ship Repair Company ( TC), did, at Adak, Alaska, 

on ar about 4 March 1945 draw a weapon, to wit, a .45 calibre 
autanatic pistol against Captain Archibald B. Kennedy Out
port Unit, his superior officer, who was then in the execu
·tion or his ofCice. 
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CHARGE III: Violati1m of the 96th Article of War. 
. . 

Specifications In that Second Lieutenant James D. :Monk, 860th · 
A:ney- .Marine Ship Repair Comi:e,ny (TC}, having receiTed a 
lawful order from Captain Archibald B. Kennedy-, outport; 
Unit, to get out of the car, the said ot'ficer being 1n 
the execution of his office, did, at Adak, 1laska, on or 
about 4 March 1945, fail to obey the same. 

The accused pleaded not guilty- to, a?Xl was found guilty o! all Charges 

ard. Specifications. No e-vidence. of previous convictions ..as intro

duced~ He was sentenced to be dismissed the service and to pay the 

United States a fine or $SOO. The reTiewing authority- approved the sen

tence a?Xl !ornrded. the record of trial for action under Article ot War 

.48. 

3. The ·accused was detailed as Officer of the Day and as Dut7 
· 0:tf'icer for the 4th of May l94S at the headquarters or PrOTisional A.TS 
Battalion (Pros. r:x. A). He reported f'or duty at about 1840 on that 
day (R. 8) an._d 11as seen at the desk the Officer_ of the Day- usually' · 
occupies {R. ·9) by the civilian personnel clerk of Headquart;ers, a 
Sergeant Bray, who saw not.bing unusual in the accused's demeanor or 
actions (R. 9). The Officer of the Day was required to report; at 18,30 

.. and serTe until 21.30, a three hour tour. 

The accused left his place ot' dut)'" before 210$ (R. 9). The only- . 
person competent to relieTe him of .his· duty was Captain Lay-fer, 'Who 
testif'ied that the duties or the accused -,rould not require him to leave 
the building and that he, Captain Layf'er, did not relien him.. No one 
had given the accused permission to go (R. 37). At about 203Q Captain 
Kennedy-, commaming officer oi' Headquarliers Campany, together lfith · 
Captain George D. Ron saw the accused in a car parked outside the orderly' · 
roan, .tumbling in his pockets apparently 1n search for a ke:,. Captain . 
Kermedy inquired if he was going soll8llbere to which the accused replied 

· ~Yes, 1! I can find the key-" (R. 11•12). 

Captain Kennedy· then gave the accused a direct order to get out ot 
the car (R~ 11) 1dlich the accused refused to obe:, (R. 12). The order 
ns repeated am the accused persisted in h.i.l rei'usal. Captain Rowe 
distinctly, heard the order given to the accused (R. 19) as did Sergeant 
Griewank (R. 24). Both these lfitnesses also saw the accused refuse to 
obey tm order. Upon the accused •s refusal; to obe;y this direct order 
given him, Captain Kennedy, llho ns officer in charge or that area (R.10) 
ordered the accused placed in arrest. When the accused heard this, he 
pulled out a .45 pistol and aime"d it in the direction of both Captain 
Kennedy and Captain Rowe. Captain Kennedy •grabbed the gun" (R• U) and 
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a scuffle ensued during which the gun went off. Captain Kennedy got 
part possession of it, whereupon the accused finally relinquished it 
voluntarily. Captain Kennedy went around to the rear of the car where 
he placed the p~stol. As he again approached the car door "Where the 
accused was sitting, the latter •swung at me from his place in the . 
car"• Captain Kennedy stepped back and as he did so, the accused got 
out of the car and Rtruck him (Captain Kennedy} with his fist (iio 12) 
on the side of the face (R. 22}. A fiat fight ensued until the accused 
was finally subdued with the help of Captain Rowe and some ~nlisted 
men, and taken to the head.quarters orderly room. Upon ar:-iving there, 
Captain Kennedy learned that the Mps had been called. While waiting 
for them to arrive, the accused struck Captain Kenned_.v again. 

Accused and Captain Kennedy had known each other since 19 January 
1945•. Captain Kennedy was wearing the insigni. of his grade on his 
shoulders and overseas cap at the time of the aocve occurrences {R. 12, 
]k). . 

As to the sobriety of the accused, Captain Kennedy did not detect 
the cdor of alcohol on accused's breath, but believed the accused to 
be intoxicated because the latter was breathing heavily, was pale of 
complexion, awkward and slow in manner and unclear in speech (R. 12-17). 

Captain Rowe also belieTed the accused intoxicated {R. 20) as did 
Sergeant Griewank. According to the sergeant the accused 1s eyes were 
le.rge and blurred Ca. 25). A report of the bh)od alcohol test taken or 
accused's blood at· 2345 indicated an alcoholic content of 1.6 milligrams 
per cubic centimeter. The defense raised no objection to this. report 
being offered in evidence (R. 18). 

Both Private First Class Adie and Private First Class Harris testi 
fied for the defense that they saw accused the night in question and 
both believed him to be intoxicated (R. 31-33). Lieutenant Belbman, a 
medical o.f'ficer, testified that he did not make the blood alcoholic test . 
report, which the prosecution had o.f'fered in evidence (R. 29), but that 
a physician must observe the patient as well as have the blood test to · 
be able to determine whether one is intoxicated (R. 29). 

4. There can be 11ttle doubt that the accused was properly found 
guilty of all th.e Charges and Specifications in this case. As to the first 
Specification and Charge the evidence shows that an order was issued 
appointing the accused as "Duty Officer• or as "Officer of the Day~. 
The terms were used synonymously; While the testimony- failed to prove 
directly that this order was giv.en hlm or brought to his attention, the 
fact that he was present at the time and place specified in that order, 
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•
and that he apparently assumed his duties, is sufficient proof that 
he was on duty at the time and place alleged. Since the evidence shows 
him away from his appointed place about to depart in a motor vehicle, 
and that he received no pennission or leave from the only proper au
thority who could gi.ve him such permission, the offense is clearly 
established. 

5. The drawing of a weapon against a superior officer (Spec. l, 
Chg II) and the striking of a superior officer in the execution of his 
office (Spec. 2, Chg II) are so well established by .the evidence of 
the superior officer in question that little comment thereon is neces

. sary. In addition .to Captain Kennedy, the testimony of both Captain 
Rowe and Sergeant Griewank, who were eyewitnesses both as to the 
lifting up of the weapon and the assault and battery, is ample corro
boration. That Captain Kennedy was the accused's st:.perior officer is 
clear from the relative grade of the two persons involved. li'or by 
"superior officer• is meant ~ other commissioned officer of a rank 
superior to that of the accused Oicr," 1928, par. 134a). Captain 
Kennedy was clearly 11 in the execution of his office• within the mean
ing of the Specification as alleged, since he was "officer-in-charge 
of the area" (R. 17) and because of his "office" gave the order to 
the accused which started the chain of offenses that resulted in this 
trial. The same reasoning applies to the offense of failure to obey 
the order charged in the Specification of Charge III, as applies above. 

6. The offering into evidence of the report, of the alcoholic 
blood test was gross error. Not only was the re-port. itself hearsay 
,evidence, but as it subsequently developed, the report was not even 
signe~ by the person who made the test. Since there qs ample evidence 
on the question of intoxication from several witnesses, and since a 
medical officer testified that the value of the blood level found in the 
accused was open to question (R. 29) no prejudice to the accused re
sulted. This is· particularly true since the defense raised no ques
tion as to the admission of the report,. 

Some tine ns spent by both prosecution and defense on the ques

tion of lfhether the accused was or was not intoxicated at the time· 01' 

_the commission of the offenses. To us this question, under all the 


· circwnatances in this case, is purely one of the presence or absence 
of mitigation, and does not affect the validity of the findings. 

The :Manual for C011rts-Mart.ial, 1928 (sec. 126a) provides& 
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Hit is a general rule of law that voluntary drunken
ness, whether caused by liquors or drugs, is not an excuse 
for crime committed while in that condition; but it may be 
considered as affecting mntal capacity to entertain a 
specific int. ent, ~ere such intent is a necessary element; o£ 
the offense." · 

In any event, at best none of the evidence showed that the accused was 
so intoxicated that he did not !mow what he was doing, or that his 
judgnent and camnon sense were so seriously impaired that he was in- . 
capable or entertaining only the general intent nece_ssary in any of the 
offenses with which he was charged and found guilty. None of these 
offenses require a specific intent. As to the sentence, we feel that 
its mildness is proof that the court was swayed by every mitigating 
circumstance shown :in the case. 

·1. One other point requires comment. The accused made applica
tion for the appointment of Capta:in Samuel Pasco, Jr., 278th CA. 
Battalion, assistant Post Inspector, as special defense counsel. The 
application was denied on the grounds that Captain Pasco was not avail
able for the detail. It may be pointed out in passing that it is not. 
mandatory upon a superior or reviewing authority to grant a request 
from an accused for a particular officer to be detailed as his oounsel. 
Parsgrafh 45,: of the Manual for Courts-Martial, 1928, provides: 

11 '.l.'he accused shall have the right to-be represenlied in 
his defense before the court * * * by counsel of his own 
selection, civil counsel if he so prov1des, or military if 
such counsel be reasonably available, otherwise by the d;::: 
fense counsel-duly appointed for the ·court i;:,ursuant to A.W. 
11. * * .P.. (Underscoring supplied). 

·rt is obvious that the ccmmander of the officer requested is the 
sole judge of whether such 0£.ficer is available., or whether he cannot 
be spared £ran other duties. At the trial, the defense, after poinliing 
out to the court that it had requested the services of Captain Pasco 
finally stated that he was satisfied with the regularly appointed de
fense co~el. 

8 • The records o£ the War Department. show the accused to be less 
than 22 years old. He served as ·an enlisted man fran 14 July 1939 to. 
31 July 1941 and reenlisted. on 26 May 1942 for the duration of the war 
plus six months. Upon graduation from 0£.ficer Candidate School· he was 
commissioned a second lieutenant on 4 February 1943 and entered on 
act~ve duty en that date. At the time of the commissicn of the offenses 
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of llhicb he was found 'guilty he had served overseas nearl:,- two years. 
He is married. In civil ille he was a clerlc with an insurance company. 

9. The court was legally constituted and had jurisdiction of 
the subject JD!ltter and the person o! accused. No errors injuriously 
affecti:og the substantial rights or accused were committed during the 
trial. In the opinion of the Board of Review the record o! trial is 
legally sufficient to support the findings of guilty and the sentence, 
and to warrant confirmation or the sentence. Dismissal is authorized 
upon conviction of violation of Article o! War 61 or 96. 

~ . 

0.. ~ ,Judge Advocate 

~~~ ,Judge Advocat• 
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SPJGV-CM 279831 1st Ind 

Hq ASF, JAGO, Washington, 2,5, D. C. 

TOa The Secretary of :War. ... , t 


· 1. Pursuant to Executive Order No. 95.56, dated 26 May 1945,, 
there are transmitted herewith for your action the record of trial 'and. 
the opinion of the Board of Review in the case or Second Lieutenant. 
James n. Monk (0-1051299), Transportation Corps. 

2. Upon trial by general' court-martial this officer was found 
guilty of absenting himself' without leave frcm his place of duty-, in 
violation of Article of War 61., of striking and lifting up a weapon 
against a superior officer in the execution of his office, in violation 
of Article of War 64, and failure to obey a lawful order of a superior 
officer in the executim of his o:Ct'ice, in viola:tion, of Art.icle of ,war 
96. He 11a.s sentenced to be dismissed the service and to pay the United 
States a fine of $.$00. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 

3. A summary- of the evidence may- be found in the accanpanying 
opinion of the Board of Review. , I cmcur in the q>inion of the Board of 

. Review :that the record of trial is legally suf'ficient to support the 
findings and sentence and to warrant confimation thereof. 

The accused was Officer of the Day at a camp in Alaska. He left 
his post about a hall' hour before the expiration of his tour of duty 
without permission and without being regularly relieved, and proceeded 
to get into a car which he was ready to drive o:Ct'. His superior officer, 
Captain Kennedy, discovered him in the car and ordered him out. '!be ac
cused deliberately refll8ed and was ordered in arrest. , 'Whereupon he 
llhipped rut a .45 caliber pistol and pointed it at Captain Kenneey. The 
gun went off in the ensuing scuffle. A short ti.me later, 'While the 
accused was being held at the orderly roan, awaiting a?Tival of the 
military police, he again struck Captain Kennedy on the head with his 
fist. ' 

The staff judge advocate in his review states that the accused ·par
ticipated in the Aleutian campaign and is authorized ,to wear the bronze 
star. In view of this fact I reconnend that the sentence be confirmed 
but the fine imposed be remitted and that the sentence as thus modified 
be ordered executed. · 

4.' Inclosed is a form of action designed to carry iirt.o execution 
the £oregoing recamnendation, should it"meet with tour approval. 

~ ~--~ 
2 Incls ·, boN C. CRAMER 

1 Rec of Trial Major General 
2 Form of Action The Judge Advocate General 

_.... n' 

( Sentence confirmed but fine imposed remitted. o.c.M.o. JOS. 7 Jul.1' 194S). 
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WAR Di;pARTUENT 

, Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D. C. · 

. SPJGQ ... CM 279842 

U N I T E D .S T A T E S 	 ) SIXTH S:IBVICE COM;AND 

) ARMY SERVICE FORCES 


v. 	 ) 
) Trial by G.C .M. ,convened at Fort 

Private ARTHUR P. POTENS ) Sheridan, Illinois, 31 M3.rch 1945. 
(36854399), 1612 Service :, ) Dishqnorable discharee and con
Command Unit, Reception finement for ten (10) years. 
Center, Company B, Fort ~ Penitentiary. 
Sheridan, Illi~ois 0 ) 

HOLDING by the BOAF.D OF PEVIEiV' 
ANDRENS, BIERER and HICKMAN, Judge Advoc.:i.tes 

1.. The Board of Review has examined the record of trial in the 

case-of the soldier named above. 


' 	 . 

·'2•.. A'Cc~sed was tried upon the folloyfing -Charge and Specification: 
'·..... 

CHARGE: Vfol.a.tion of the 58th Article of War. 
' .'·- -. 

Specifications hi that, Private Arthur P. Potens, 1612 Service 
Command Unit, Rec·eption Center, Company

1 
B, Fort Sheridan, 

Illinois, then Recruit Reception Center·, Fort Custer, ),fichigan, · 
havin~ been lawfully inducted into. the :'..!ilitary Service of the 
United States, did.fail to report for active duty in compliance 

. with Paragraph 3, Special Orde:t"s Number 119, Headq1.1arters 
Detroit Recr-:.iiting and Induction District, 2985 &1st Jefferson 
Avenue, Detroit, :Jichigan, dated 29 Miy 1943, and did, at Fort 
Custer, Michigan,·on or about, 27 May 1943, desert the service 
of the United States, and did remain absent in desertion until 
he was ~pprehended _at Detroit, l:.lichigan, on or about 3 Jllarch 
1945. 

He pleaded not guilty to and was found guilty of the Char~e and Speci
fication. No evidence of previous convictipns was submitted. He was 
sentenced to dishonorable discharge,· forfeiture of all pay and allowances 

. due or to become due,. and confinement at hard labor fer 20 years •. The 



(346) 

reviewine authority approved the sentence, reduced the period of confine
ment to 10 years, designated the United States Penitentiary, Terre Haute, 
Indiana, as the place of conftnement, and forwarded the record of trial 
p1.1rsuant to Article of ·,'Tar 50½. · . . . . · · 

3 • . The evidence shows that on 28 July 1942 Wayne County Local Draft 
Board Number 24, Detroit, r.tichigan, classified the accused as 3-B, the 
classification covering a per.son who had dependents and was essentially 
engaged in national d efense work (R. 15). On Zl _October 1942, the board 
reclassified accused, placing him in class 1-A (R. 12-1?; Pros. Ex.- 2). 

On 16 January 1943, :Major Arthur A. Holmes, Class:i.f'icat:ton Division, 
>!ichigan State Selective Service Headqt1arters, instructed the draft board 
by letter to "stay" the ind-:iction of accused, arv:i the boa.rd complied with 
these·instructions (R. 20; Def. Ex. 1). On 13 March 1943, the draft boa.rd 
wrote Major Holmes, requesting advice about "the situation" (R. 20). . 
Pursuant to a reply from lbjor Holmes, dated 8 April 1943, and instructions 
contained in a letter dat~d 9 April 1943 from Colonel c. E. Strong, In
ternal Security Officer, Central Procurement District, Army Air Forces, 
Detroit, ilichigan, the board ordered accused to appear'for induction at 
the Induetion Center in Detroit, X:ichie;an, on 20 ;.ray 1943 (R. 8, 9, 18-22; 
Pros. Ex~ 2; Def. Exs. 2, 2-A, J). · 

By his own admission on the witness stand, accused appear~ at the 
Induction Center at the designated time (R. 10?, 117, 125), and his name 
appeared on the draft board's· 11 Form 15111 , known as the "delivery list", 
which contained the nam~s of the men orde:red by the board to report to 
the induction center on the day in qu~sti?n (R. 9, 10, 50, 51; Pros. Ex. 1). 

As will appear froD1 the testb1ony of accused, he contended that al
though he went to the induction center, he did not go through the induction 
procedure and vras never inducted. Among the large number.of persons in
ducted on that and other dates, the induction officials had no affirmative 
recollection as to the induction of the accused personally, .so the evidence 
for the prosecution consisted princi~)ally of an expository explanation of 
tr:.e routine procedure which was followed on 20 :Jay 1943, involving an 
as~umption of regularity in the absunce of any record evidence to the con
trary, plus certs.in documentary evidence, hereinafter considered, to .~how 
that accused had in fact been inducted. · 

On 20 Hay 1943, Major &i?ra.rd L. Viatson and First Lieutenant Aristomenis 
l.13.ntzoros were on duty at the induction center (R. 26, Zl, 68), and they 
are the witnesses who testified to the induction procedure in e.:.'i'ect on 
that date. 

Upon the arriv~l·of the ~electees at the induction center, there was 
a roll call of the men whose names appeared on the draft boa.rd delivery 
lists heretofore :feferred to, followed·by an orientation talk explaining 
tbe induction procedure. Thereafter, the men were '.'caLled up" to the 
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reception desk individually by name, ·and"entered the line for induction" 
(R. Zl, 48-51) •. 

At the reception. desk, each man was handed hls individual 11Form 221", 
entitled ''Report of Physical Examination and Induction" {R. 28, 51). 
This form originated with the draft board, and Sections I and II of the 
form, dealing respectively with biograp~ical data and the report of the 
physj.cal exam.nation.by the draft board! s physician, were filled out by 
the draft board prior to the induction process (R. 11, 12, 76, 77). The 
Form 221 for accused 1ras properly identified and introduced in evidence 
{R. ll; Pros. Ex. 2). 

After the selectee had received his Form 221, a clerk at the re
ception desk asked him whether he was under arrest awaiting criminal 
charges or on pro½ation or parole, whether he ha1 ever served 11time 11 

in a penal institution,.whether he ha.d ever been dishonorably dis
charged from the military service, and a series of si!!'.ilar questions. 
If he replied .in the affirmative to any of these questions, he was 
sent to. interview a Captain {now Hajor) Yowel, whose office was on the 
second floor, and whose primary duty WdS ·"handling administrative re
jee'ts for moral standards" (R. 28, 46, L:.7, 55, 57, 58, ?? , 78). If the. 
selectee 1 s papers were not in proper shape, Captain Yowel "made an ad
ministrative reject" of him (R. 46). Otherwise Captain Yowel sent him 

• back 	to the first floor to continue the induction routine {R. 47). 
After the selectee left the reception desk, an identification nu.~ber was 
painted upon his hand, entered Up(n a roster, and marked in pencil upon 
his Form 221 {R. 28, 51, 52). The accused's Form 221 shows that his 
identification nwnber was 379 (R; 53; Pros. Ex. 2). 

After checking part of his clothing and taking literacy tests i,n 
the Classification and Assignment Sectrion, the selectee went from the 
first floor to the third floor for his physical examination (R. 28, ?t, 
48, 51, ·58). The physical examination was never given at any place out
side the induction center {R. 58). The accused's Fann 221 shows thit he 
received the physical examination and was declared physically and !llen
tally qualified for general military service {Pros. Ex. 2). 

The selectee then proceeded to the assign~ent desk for assignment to 
one of the branches of the service. If assigned to the Army, he went 

·down to the second floor and was fingerprinted (R. Zt, 57). Immediately 
thereafte,.· he subm;i.tted to a clerk information concerning the relative to 
be notified in case of emergency and the designation of a· benef:i ciary, as 
required for the completion of Section III of Form 221. The clerk typed 
the data onto the form, -whereupon the selectee placed his signature at 
the botto:n of Section III, and the signature was witnessed by an :indnction 
officer (R. Zt, 57, 76, 77). The answers to the questions conta.ined~in 
Section III of the form were never filled in at a place other than the 
induction center nor for men who were rejected (R. 58). The signature 
of accused, properly identified as _such, appears at the botto~ of Section 
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III of his I<'orm 221, i'oL_owed by the sign.:1ture of I,_i.eutenant 'rantzoros as 
witnP.ss. >uy 2J, 1943 appears as the date (R. 12, 68, (:/), 70, b3; Pros. 
Ex. 2). 

Although a selectee would havo been pernittec1, upon rec;_uest, to see 
Captain Yowel even a::ter the completion and signing of Section III of 
Form 221, he ms n,:,t sent. to Captain Yowel at this staGe of the proceed
in,::s in the ordimr;y routine (R. 59). 

After the ss·l,,ctee signed Section III, an Ar'!'ly Serial· mt:1ber was 
assigned to him and his service record w~s prApared (R. 29, 37, 80). 
A photostatic copy of accused I s :::ervice record 'V'las received in evidence, 
signed by Lie11tenant '..~ntzoros, and showin,; accused as hav::.n:~ been in
ducted into the ,\rmy on 20 ~';a-:,• 1943 (R. 71, 73; Pros. Ex. 7). Lieutenant 
:h::tzoros testified that the se1·vice record ,.-ould not have been prep.::.red 
unles:; accus·d h'3.d teen :inducted, bi.;.t he testified also that the service. 
record w<J.s prepared before the a~ministra.tion of the oath (R,. 71, 72). 

: After the pro~adure outlined above, special orders were prepared 
containine the names of the 11'!en accepted and to be inducted on the date 
in question (P.. 29, 64, 80). The special orders for ZJ Hay lQ,':,3 were 
receiv3d in evidence. 'l'he name and serial n1.1.".:bcr of ac-::used appear 
thereon (P.. 3!~, 37, 61; Pros. i:!:x. 4). Any errors on the spec~.al orders 
for 20 ;J1y would be shown by entry of correction on the special orders 
of 21 day. Since no ent.r;r concernins accused a:iJ9ears on the special 
orders· for 21 iJay, the entry concerninr; h:,.s in::hction on 20 ::iay :i.s 
correct (R. 34, 35, 39, 40; Pros. a. 3). The ind,·.~+..:ion center also 
kept separate dail;v- records of rejcc·::.ions, and the name of accused does 
not appear on these records for· '?ither 20 or 21 :."E.y 1943 (R. 40-1.3; 
Pros. furs. 5, 6). On For:n 151, V!e draft hoard deliver;.,.- list previously 
referred to, accused I s name is checked an having been acceptOfl for the 
Army, and no notation appe::irs that he ½as held o•rer (R. 10, 33, 44, L5, 
66, 78; Pros. Ex. l)~ 

Ea.ch selectee was 2:iven an :::xtract copy of t,-,e special orders re
ferred to a,~ove, which extract copy includecl h:i.s name and serial numr:,er 
(R. 30, 34, 63) • 'Then he arrang-ed w-1th the Transportation Officer for 
transportation to Fort C11ster (R. JJ, 4...,, 49, ?4, 75, 82). 

Thereafter, in the roo11 vrhe1·e the oath was administered, eo.ch man 
was 11c:::.lled ~1p" according to the mmes listed on the special orders, and, 
in the words of Lb.jor Tiatson, 1r11hen a man stands there with hls ex.tract . 
copy in his left hand, you know the !l'an is there, and the. i:18.n has his· 
copy, and you never send a n:an in witho11t checkint; his na::!e ,nth that. 
He must answor I hore I and you see the nann (R. 30, 63, 64, ? 5, 00) • "I.f 
a selectee was not pre~ent and could not be located, his na:ne was stricken 
from the special orders, which were a~~nded on the following day to show 
why he was absent (R. 6!,). · I£: accused had n0t been i11 the room, his 
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name would have bGen removed from the_ special orders (R. 63). As previously 
noted, the name of accusocl appears on tho special orders for 20 :ray 1943, 
and no amenr:.f'lent or correction concernin? hi.rn a;,pears on the special or-Jers 
for 21 :ay 19'~3 (Pros. E.xs. 3, 4). 

Defore the admintstcring of the oath, the selcctees received another 
ori'3ntation talk, d1.iring the course of which ·i.hey were instructed to rGport 
to the Recruit P.eception Center, Fort Custer, '..fichii:an, in seven days, in 
compliance with the order to that effect contained in the special orders 
(R. 30, 37, 38, 62). Tne special orders dated 20 :'ay 1943 directed the 

in~uctees named therein, ·including accused, to re!jort, to Fort Custer on 

'Z7 :ray 1943 (Pros. Ex. 4). 


At the orientation talk, the men were told that anyone not wishing 

to take the oath .:ihould step aside. No one rsfusr:d to take the oath 

during t~y 1943. ff acr:'-1sed had refused to take the oath, his name 

would have been stricken fron the special orders, his service record 

would have been "pulled 0;1t 11 , and Form 151 would not have shown him as 

accepted (R. 30, 31, 3d, 39, 70-73, 78, 79). 


On 20 ~,{s,y 1943 Lieutenant '..antzoros administered the oath (R. 31, 32, 
· 69). Althoueh Lieutenant Hantzoros did not know from actual knowle,ise 

v~hether the oat,h vra.s aqmjnistE,r3d to accussn, he stated that :it, !!lust have 
been, fer otherwise he would not have siened the ser,1ic0 record and the 
Ti'or:n 221 {R. 75, 76). The Form 221 contains a notation, s:i.gnod by Lieu
tenant :·rantzoros, that on 20 ·,_:fay 1943, accused W'ds inducted for r;eneral 
military service into the Army, trancferred to the EnJisted Reserve Corps, 
and o:::fored to report on 27 2.fay 1943. for active duty at Fort Custer, 
;iichigan (R. 68-70, 77; Pros. Bx •. 2). 

Lieutenant l,antzoros testified that d,.ll'in; the induct.ion procedure 

solectces were not permitted to leave the buildinz and that a guard was 

stationed at the door to see th~t no selectces left without proper 

aut!.ority (R. 80, :}l). 


. 
Accused d~d not rer'.)rt to Fort Custer on 27 Hay l~V..3 or at any other 


time (P.. 34-S'?). After 20 Jay 1943, the Wayne Co-..i.nty Local Draft Board 

did not hear from accused nor did he report to it. On 27 Uay 191~3 the 

board classifiGd him as 111-C b;'.,r inductbn11. and that vias their last 

classification of him (R. 23). 


On 9 December 1943, uron notification fro~ The Adjutant General 

th'lt acclised was an absentee "wanted" by the Ar'1ly, the draft board 

notified the proper authorities, the .·.!ilitary Police Dctach'!lent at 

Detro7.t (R. 23, 24). On 3 :larch 19Le5, as a result of information 

furnished b~, the Provost :.hrshal in Detroit, :,iichiean, accused was 

arrested by the 11etroit police.at a factoryvlhe!'e he W-d.S employed (R. 88
91). Accused asked the reason for his arrest and when tol'.t that he was 

''::?.ni;ed as a deserter from the Army, replied that he could not be a 
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deserter 'insomuch o.S he had nover been inducted (R. 89). He oi'£'erej no 
resis~nce when a1°rested {R'. 91). 

Accused testified trot he nas born in the forJll.er "Austrian-Hungarian 
r.!ona.rchy11 , later Ju8oslavia:, and became .:i natu!'2.l~.zed citizen of. the 
United States in 1929 (R. 99). He received training in electrical en
eineering and became a tool and gauge maker and designer (R. 96, 97). 
He was employed by the ~sco Engineering Company in Detroit, but in 
September 1942 lost his job by reason of an order issued by Colonel Strong 
of ths Air Corps Procurement Division '(R. 9&-99). Lat.er employed by the 

. Lemay Engineering Company of Detroit and working under- that employment 

at the Goodyear Aircraft Corporation in Akron, Ohio, he was ae;ain dis- . 

charged by Colonel Stron8's orders in January 1943 (R. 96, loo). 


. 	 . . 
Accused I s difficulties are explained in a let"i:,er dated .31 May 1943, 

which he wrote to Victor W.: Rotnem, Departl"l,ent of J'.lstice, Washington, 
D. c. {Def. Ex. 5). He sent copies of the letter to the Truman Com:nit,tee, 
a Special Committee of the United States Senate investigating war materiel 
procurement activities, and to Senator La.F6llette of the Civil Rights 
Corn.rnittee (R. 125). ·rn brier,·the letter explained that Colonel Strong, 
Air Plant Protection Officer.in Detroit, unjustly ordered accused dis
charged from the firms above mentioned and fro~ all war production plants 
under his jurisdiction. Since we are not concerned with the propriety of 
Colonel Strong's action, we consider it unnecessary to set for~h the de
tails _of the dispute. According to accused's letter, the difficulty 
arose from friction betweGn accused and his union (CIO I.o~l 157) on the 

. one hang_ and the Eaco concern on the other. During the course of the dis

. pute, accused and t,he union filed che.J"ges aga.inst the company with the 
·. 	 "iiar Production Board. i\.ccu13ed appealed Colonel Strong's order; and early 

in February 1')43, a hearing on the appeal took place in Washington. 
Accused was never informed of the nature of the charges acainst him and 
believed that they were 11trwnped _up 11 • The appeal was denied and Colonel 
Strong's order vras "maintained", of which :1ction accused received notice 

· .! by a fetter dat~ 16 March 1943 from James E. Delaney, Invest:l.gator in 
Charge, Internal Security Section, Arm.y Air Forces Area Supertisor, 
Detroit, Michigan •. · Accused and his associates believed .that "this man
euver" vra.s "conceived" for the purpose of damaging his character and 
helping to "squash" the charges made by him and the union· against Esco 
to the War Production Board. Accused's reputation has been injured, he 
has lost a substantial. arnount in wages, and he has been denied the 
privileee of applying for a commission in the Navy. 

Despite the supposedly serious -nature ol the charges against him,
continued the le.tter, accused I s draft board ordered his induction, in
dicating to acc,.1sed and his frien,1s a. vicious intention to punish accused 
while serving in th~ .Army and ,:unable to defend himself. · On 19 I.ay 1943,
n.·J. Thomas and William c. Stevenson, union officials, appealed the case 

· to the Under Secretary of 1.Var. Accused was willing and anxious to be 

tried on the "so-called charges"' (Def. Ex. 5). · . · ., .· 
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Testifying concerning his alleged_ induction, accused indicated that 
he was surprj_sE;d to receive the notice f'rom his draft board to report for 
induction on 20 ·:-ray 1943, since his induction had prBviously been 11 stayed 11 

and his 11case 11 had not been disposed of by the Vfar Department. Upon in
quiry at the draft board, he was shown Colonel Strong's letter instructing 
the board to proceed with the induction (R. 1(17, 103, ll?, 124, 125)~ 
That letter stated that accused 1 s case had been "disposed of11 by the War 
Department (Def. Bx._3). • 

Continuing h:i s testimony, accused stated that he reported to the in
duction center as ordered, asked for advice in view of his situation, and 
was referred to 111~jor11 (then Captain) Yowel, whose office was on the 
second floor (R. lr:Jl, 109, 117, 125). He eX>_i)lained his difficulties to 
Captain Yowel and told him that 'his representatives were in Washington 
appealing the case to the Under Secretary of Warl He asked Captain Yowel 
to postpone his induction for a day. or two pendin~ the o·.~tcome of the 
appeal. After some discussion, Captain Yowel asked accused to wait in the 
hall (TI.. 110-112). Accused went to the Navy recruiting desk and vol
unteered his services to the Navy, but when he explained his sitl~.'3.tion, 
the recruiting officer rejected him (R. 112-114, l?.2). After further 

. conversation 1'ri~h Captain Yowel, accused was asked to step outside again~ 
as Captain Yowel 11proposod to" investigate the matter further (R. 114, 115). 
It being time for lunch, accused left the buildinE;,-Went out for lunch, 
and never returned (R. 115, 120, 121). He has never taken the oath of 
allegiance inducUn~ him :into the Army and ms never been in the presence 
of or near persons taking the oath (R. 115, 116). He has never seen a 
copy of Prosecution's Exhibit 4, the special orders issued on 20 lay 1943., 
and has never received instructions to report to Fort Custer or any 
other ~ilitary center (R. 122, 134). 

According to accused,. his reasons for not proceeding with the in

duction were his rejection on that day by the Navy and the "position" he 

was in, which he 11pleaded 11 to Captain Yowel (R. 122). Asked why he did 

not return to the induction center, accused testified that although 

Captain Yowel was "very sympathetic to the problem" and 11admittedlf that 


· accused was 11 in a very difficult situation" and "should be cleared", he 
gave no enco-u.ragement to accused as to what he could do on that day 11to 
help in the psychological gap 11 which accused ."had got into" (R. 120., 121). 

. · Accused testified that he has been in constant communication with 
various departments of the Government., which statement he can substantiate 
b:r copies of the communications (R. 104). 

In July 1943 accused received a letter ·from Captain A. M. Bennett., 
Sixth Service Corrnand., in which, for the first time, he was informed that. 
he was cupposed to be a member of.the Armed Service. Captain Bennett's 
letter inquired as to the "whereabouts" of accused and asked why he had 
not reported for duty. Accus3d indicated that in the interim he had not 
informed· 11anyone 11 (apparently meaning the Army and draft board) of his 

"whereabouts" (R. 104-106; 123). · 
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_6n. 19 July 1943 accused replied to Captain Bennett (R•. 104-106; Def. 
Ex. 4). In the letter, accused again ,explained his position, including 
his interview vrith n::rajor Yeull", and atated · that he had been traveling 
a good deal in connection with his attempt to clear h:Linself of a 11 mal$.
cious slande1'" perpetrated against him by persons unknovm. He mentioned 
tro.t the case had been presen.:t:,ed to the Under Secretary of V:a.r and that 
he had good reason to hope that he would be 11 cleared 11 in the very near 
f\1ture. The last part of the letter is as followss 

. ! 

· 11 In conclusion Sir, I herby (sic) -vdsh to state to rou and 
::Jaj. Gen. Araund (sic) , tlu t I have every intention to report for 
Military duty, as my loyalty to the (sic) Our Country is not in-, 
paired (sic) in the least, in spite of the very ne:;ative experiences 
of the past six Months.· ·,,r only ask for a chance so I ·may look any 

·one in the face, regardless of rank" (Def. Ex. 4). 

· . A letter _from Walter P. ReutI1er, vice-president of the United Auto
mobile Workers of America (R. 126)-, to accused, dated 15 March 1944, was 
admitted in evidence. The letter states that the Y.riter encloses a copy· 
of a le-t:,ter which he has received from the Under Secretary·of War with 
reference to accused Is 11 case 11 J and that he (Reuther) will keep accused 
posted as to further developments (Def. Ex. 7-B). 

Several other letters, offered b;y accused to mow the status of his. 
case from time to time, were excluded by the law member. The law member• s 
refusal tQ _admit them will be considered hereinafter. 

'Accused testified further that at the time of trial his "case" was 
bein; processcel through the Depirtment of Justice, trat it had not been 
settled, arrl tm.t it was "still being thrashed around qetween all these 
various agencies" (P... 115, 121~).. · · . 

. . 

Called in rebuttal, !-;ajor Watson testified tlat lunch was provided 
for the selectees in the induction center, that they vrere not permitted 
to go out for lunch nor to leave the building, and that there was a 
guard 11 on the doors 11 who did mt. let any selectee .leave· the building 
unless he ha.d·a pass signed by an officer {R. 135-13S). 

_ 4. From the foregoing evidence it is apparent thlt accused claims · · 
never to have been inducted into the Army~ Although he admits reporting 
to the induction center on 20 :-,ray 1943, he claims to have gone imme1.iately 
to Captain Yowel•s office, and states that after conferring with Captain 
Yowel and asking for a postponement of his induction, he went out for 
lunch and never returned. · · ' 

As opposed to the testimony of accused, ther~ is a chain of circu.'ll.:. · 
stances which persuaded the court tm.t the story told by accused was un
true and that in fact he was inducted. Some of those circumstances are 
the followingi l. The Form 221 prepared for accused contains an 
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identification numl)er shown by the evidence to be pla~ed upon a selectee 1 s 

Form 221 after the number 1:!,ad been painted upon the selectee 1 s hand~ 2~ 

The Form 221 shows that accllsed·took and pas::,ed the physical examination. 

3. Section III of Form 221 -yra.s signed by accused, and the signing of that 
s,2ction by a selectee occurred after the physical examination and after 
completion of the section by typing in the data. 4.' A service record 
was prepared for a_ccused. 5. His name and serial nu."Tiber appeared on the 
special orders for 20 :.~y 1943, and there were no amendments or qorrections 
on that or the next_ day. 6, On Form 151, accused was checked as accepted 
and not held over. 7. Inl'~ediately'prior to the administration of the 
oath, a check was made from the special orders to make certain that all 
the selectees were present, and each man answered to his riame. If accused 
had not been present, his name would have been re~oved from the special 
orders. 8. No one refused to take the oath during !Jay 1943. 9. Selectees
were req11ired to have lurich in the building and were not permitted to 
leave. A guard was stationed at the door to see that no one did leave. 
10. The various documents contain a notatiorr that accused was inducted 

on ~ ':,fay 1943. 

In the light of the _foregoing evidence, the story told.by accused is 

so improbable that the court was entirely justified in rejecting it. If, 

as he clains, accused left the building without subjecting hi::iself to any 

of the induction routine~ the events sho7m by the prosecution's evidence 


· to have occurred could not possibly have occurred. In the opinion of the 
Board of Review, ·the evidence shows beyond a reasonable doubt that accused 
was inducted on 20 May 1943 and ordered to repott at Fort Custer on Z7 
Ms.y 191:3. Since he did not report as ordered, he became absent without 
leave on the latter date and remained so until his apprehension on 3 Ma.rch
1945, as alleged. , 

5. The absence without leave being established, it is necessary to 

determine whether the record of trial is legally sufficient to support 

the finding of guilty of desertion. Desertion is absence without leave 


_accompanied by the intention n~t to return to the accused's place of 
service. 

"The fact that such tntent is coupled with-a purpose to return pro
vided a particular but_ uncertain event happens in the future * * * 
does not constituta a defense. Unless, -however, an intent not to 

_	return to his place of duty exists at the inception of, .or at some 
.time during the absence, the soldier can not be a deserter, whether 
his purpose is to stay away a definite or an indefinite length of · 
time" (ICM, 1928, par. 130!,) • 

According to the accused, he intended to report for duty as soon as 
his 11 case 11 had been settled, and he and his representatives were working 
to that end during the period of hi~ absence. His letter of 19 July 1943 _ 
to Captain _Bennett of the Sixth Service Comi.'-8.nd, and the letter of 15 March 
1944 from Reuther to the accused, tend to support h:Ls contention. If'-in 
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fact he intended to report for duty after the final determinatj.on of the 
11case 11 , we do not believe that he lV'cls !S'lj_lty of desertion, for he was 
justified in expectin~ a reasonably expeditious determination by the 
Govermnent and such determination cc:.nnot be regarded as an "uncertain 
event" within the language of the ~!a.nu.al for Courts-Martial quoted above. 
The prosecution did not show tmt h.i.s case had been settled and there is 
no reason to do~bt his statement that it had not been. · 

. In this state of the evidence it beco~es imi)ortant to consider certa.:i.n 
rulings made hy the law member. A.TJ1ong other nai.ters, the defense offered 
to prove attempts by accused to reopen his· 11case11 after the denial of his 
appeal in I.arch 1943, and offered to subrait "documents" received from 
various official sources up to and includint; 22 February 1945, shovn.ng 
the progress of the cas3 c:.s reopened. The lavr member sustained an, 
objection to this li..~e of ev;i.dence upon the ground tmt it was not.material 
(R. 101-103). 'In o.:r opinion the ruling of the law member was erroneous. 
On the issue· of intention to desert the service, the proffered evidence 
was not only material but highly important. Tfuether the individual doc
ur.i.ents wo·.ud have been incompetent on some ground other than !llateriality 
we do not know, for the law member's rulin3 precluded the defense from 
further attempts to introduce them, and in consj_dering the effect of the 
ruling, it must be as::::u.'!led that they were competent. 

Subsequently the defense offered in evidence several letters written 
on various dates between 23 July 194} and 22 February 1945. These letters 
evidenced correspondence regarding the accused I s case between Under Sec
ret'ary of War Pattersoa, Assistant Attorney General (now Attorney General) 
Tom c. Clark, Rotnem, and Reuther. Tha letters Vlere 11identif'ied 11 by 
accused, who neither sent nor received the::n. The la?r member excluded 
them, apparently tlpon the ground of i:'!C:lateriality (R. lV-132). They were 
clearly material, for they related to the stat,1.s of accused I s 11case11 and 
indicated tmt a _detern.ination of it by the Government h'id not been made. 
The letters are attached to the recorc of trial, rr.arkod Defense Exhibits 
6, ?, ?-A, e, 9, 10, and 11, for identification. 

Although the letters were not properly identified, 11i'ailure to obj~ct 
to a proffered docu.'llent on the gronn~ th.3. t its e;enuineness has not been 
sho"l'rn rnay be rer,arded as a waive!' cl' that objection" (M~:J:, 1928, IXlr• 116:!2,). 
In con11ecti~n ~nth h:i.s objection to the doctunent marked Defense Exhibit 11 
for identification, the trial judge advocate contended th3.t accused, by. 
whom all the document: were 11 identified 11 , was "not in a position to stc::.te 
whether or not that letter w-as sent, or how it was received or how it was 
sent" (R. J.28). In our opinion the langua?,c used by the trial Jci.dge advo
cate amounted to an objectL,n 1Ipon the t:round tJ:at the genuineness of the 
docu.TJ11mt had not been shown, and, conse1uently, the do(:ument V!.?.s properly 
excl'.!ded. The trial 'judge 3fivc~ate gave no reacon for h::.s obj0ction to 
the letters marked Defense Exhibits 6, 8, 9, and 10 for identification, 
and therefore waived the matter o.f proof of genuinene:sc. r~either did he 
state his reason for objecting to '7. and 7-A ercept to say that he had no 
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objection to 7-B (which was introduced at the same time) inasmuch as 7-B 
was a letter received by accused and therefore properly identified by him. 
Whether this constituted an objection to 7 and 7-A. upon the ground that 
genuineness was not proved, need not be determined, because in any e-,rent 
the other letters, except the one marked ll, should have been admitted. 

In the opinion of the Board of Revie,; the erroneous exclusion of the 
eviden0e referred to above was pre.judicial error insofar as the conviction 
of ciesertion is concerned, for· the proffered evidence was calculated to 
show tmt acc'.1sed and his representatives were still trying to have his 
case settled .:::.nd th'l.t it was under consider2.tion by the Governl"lent. ,U
thouzh these facts do not constitute a defense to the charee of absence 
vr.i.t~out leave, they do benr upon the accusGd 1 s intent to return to the 
service, and the proffered evidence should have been before the court. 
T;pon the whole recorrl, it i.s o;).r opinion that only a !inding of absence 
1\itho1J.t leave can be sust,=dned. In v-iew of our deciston, there is no 
need to discuss other rulings by the la1"r merr.ber, the correctness of which 
is doubtft1l. 

6. The Charge dleet shows that accused is 38 yen.rs of age and was in
ducted into the service on 20 Tay 1943. 

7. For the reasons stated, the Board of Review holds the record·pf 
trial lep;ally sufficient to s1Jpport only so much of the findings of guiltv 
of the Ch,.rce and Specification a.s involves a findine of absence without 
leave from Z7 ?Jay 1943 to 3 ;.fa.rch 1945 in violation o.f Article of 1tfa.r 61, 
and legally sufficj_ent to support the sentence. 

Advocate 


Advocate 
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SFJG~ - C:.f 279842 	 l~t Ind. 

Hq ASF, JAGO, ;';ashington 25, D. C. 1.IUL 2 Z1945 

TO: 	 Com:"1.3.nd.:.nt: General 

Sixth Servi.cc Co·reiand 

Army Service Forces 

Chicago 6, Illinois 


1. In the case of Private Arth:rr P. Potens (36354399), 1612 
Service Comm:i.nd t'nit, Reception Center, Company B, !"ort Sheridan, 
Illinois, ·I concur in the forec;oin~ holding by the Board of t:/.ev:i.ew 
a.nd for the ro2.so"l.'.l therein stated recommend that only so much of" 
the findinzs of f'...J.ilty of the Ch3.rgG and the 3p<3Cificc>.tion ce approved 
as involves a findinz of absence without le::i.ve from 27 '.ny 1943 to 
3 March 1()45, in 1".i.013.tion of A:rttcle of War 61. ·Upon coJ1pliance . 
with the foregoing recomrnendation, and under t.11e provisions of Article 
of War 5ot, you will have authority· to order the execuHon of the · 
sentence. 

'-· From the reco:-d of trial ~ the docume!'lts att':l.ched thereto 
which wore of::'ered in evijence but excluded by the law member, it 
appears that during the v,nole period· of his absence th'J accused and 
his representatives were engaged in a controversy vith various offi
cials and agencies of the United States in an attempt to clear the 
acc:i~;;d of .cc"l'.'t-;.in -:inspecified charges brour:;ht by the GoVfrnment 
3.zajnst the acct:.scd :;rior to 20 iJay 1943. Apparently b:, reason of 
tho::::e charees, the accused had been barred fro:11 the privilece of 
workins in plants producing eoods for the war effort, and his charac
ter 8!Vi reputation were sti~ma.tized. Under the circumstances, it is 
believed th:it the sentence is e::cessive e.r..d it is recormnended that 
the pericd of ccnfinement be reduced to three years. 

3. Inasmuch as the record of trial is held legally sufficient 
to su;:;port absence without lec:Ye 0nly, for which offense penitentiary 
confine~e~t is not authorized, it is reco,n,~ended that a United States 
Disciplmary Barracks be designated as the place of confinel!l8nt. 

l.i-• Yfuen copies of the published orders in thir; case ·are forvrarded 
to this office they stould be accompanied by the foregoing holdins and 

this indorsement. For convenience of reference and to facilitate attach
ing copies of the published orders to the record in this cu:.e, please 
place the file nu"l.ber of the record in brackets at the end of the 
published orders, as follows: 

(Ct·! 279342). ~ ~.Q--.-._,, 
1 Incl :,GRON C. CFA!JIB 

Record of tr:ial I..1jor General 
The ,ru:Ige Ad·1rocate General 
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WAR DEPARTMENT 

Arny Set'Vice Forces 


In the Office of The Judge Advocate General 

Wa[.hington,. D. C. 


SPJGH-CM 279843 

17 MAY 1945 
UNITED STATES 	 ) THE INFANTRY SCHOOL 


) 

v. 	 ) Trial by G.C.M., convened at 

) Fort Benning, Georgia, 19 

Second Lieutenant HAROLD ) April 1945. Dismissal. 

SAI\l\lJ'EI.S ( 0-1846212) , ) 

Infantr7. ) 


OPINION of the BOA.HD OF R.EVIl..1'l 
TAPPY, GAMBRELL and TREVI!:THAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Speciti 
cation: 

CHARGE: Violation of the 93rd Article of i'iar 

Specification: In that Second Lieutenant Harold Samuels, 
4th Infantry, Fort Benning, Georgia, did, at Columbus, 
Georgia, on or about 12 March 1945, feloniously take, 
steal, and carry away one pistol, value about $40.00, 
the property of l,lr. Ed Wohlwender, Jr., Columbus, 
Georgia. 

He pleaded not guilty to and was found guilty of the Charge and the 
Specification. iJo evidence. of any previous conviction was introduced. 
He was sentenced to dismissal and total forfeitures. The reviewing au
thority approved only so much of the sentence as provides for dismissal, 
and forwarded the record of trial for action under Article of War 48. 

3. Evidence for the prosecution: 

On or about 12 Iiarch 1945, Edward Wohlwender, Jr., a civilian 
resident of Columbus, Georgia,· owned a 38-caliber Smith & Uesson, Special, 



(3.58) 

pistol~ He customarily kept it in the glove compartment ot his 1940 
model Ford coach •. On Saturday, 17 March 1945, he made a search or his. 
car for the weapon and discovered that it was missing. The weapon was 
returned to him by his secretary, Miss Maude Bledsoe, on 22 March 1945 
(R. 6-8). He had given no one permission to take i~ (R. 11). 

. . 
Mr. Wohlwender granted Miss Bledsoe permission to use his car 

on 12 March 1945 (R. 13). She and a girl friend were sitting in the 
car in front of the 8:30 Club, in Columbus, Georgia, at about 8 p.m. 
that day when the accused drove up alongside or them in his car. They 
were acquainted with him and asked him to get into their car and sit 
with them, which he did. The accused asked "Whose car is that?" and 
Miss Bledsoe· said "Mine." After a few minutes conversation they all 
decided to go to the Naytag Club. Miss.Bledsoe drove Wohlwender 1s ~ar 
to her home·and parked it in the street in front of the house. Accused 
followed in his car, and from Nd.as Bledsoe 1s house the. entire party, in
cluding an additional girl, proceeded to the 11aytag Club in accused's 
car•. They left the Maytag Club at about midnight.. Accused first drove 
the other two girls to their homes and then drove Miss Bledsoe to her 
home. He walked to her door with.her and a few moments later was ob
served by her to be getting out of the Wohlwender car. She thereupon 
walked out to the street and locked the car, while accused got into his 
own c~r (R. 20-21). Accused stated at the time that "he was looking for 
some cigarettes" (R. 26). She did not make any search of the inside of 
the car at that time (R. 27).. . . · . . 

Nine days·later, on the evening of 21 March 1945, Miss Bledsoe, 
hav~ng meantime learned that Wohlwender 1s pistol was missing from his 
car, went to the accused's home in company with five other people to 
inquire about the pistol. When the subject of their call was mentioned 
to accused he, at first, said ''What pistol?" But after a few minutes 
conversation he admitted having taken the pistol and stated that if Miss 
Biedsoe and her companions would return in 45 minutes he would give it to 
them. They returned as requested and he gave the pistol, to them (R. 22). 
The weapon was introduced in evidence and identified by both Wohlwender 
and lliiss Bledsoe (R. 11, 23; Pros. Ex. 1). · · · 

On the following day, 22 March 1945 Wohlwender questioned ac
cused in the office or the Provost Marshal at Fort Benning. Accused was 
duly advised that he was not required to make any statement. No promise 
of reward for the making of a statement was held out to him and no violence 
or force was used against him. He made a voluntary· statement, under oath, 
in which he admitted that he took the pistol from the glove compartment or 
Wohlwender's car shortly after midnight on the night of 12 March 1945. In 
the saine statement he stated that he opened the glove compartment in search 
of cigarettes, that Miss-Bledsoe did not know of his taking or the pist9l 
and that he was "slightly intoxicated" at the time (R. 10, 11; Pros. Ex. 2). 
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On cross-examination Miss Bledsoe.testified that when ac
cused joined her party on the evening of 12 WJarch 1945 he had a 
quart of whiskey with him, that during the evening he took 11quite a few" 
drinks and that 11 he was just a little tight. 11 • She declared, howev:er, 
that he was· able to dri:7e his car and could "walk all right"i also, 
that he was 11a perfect gentleman all evening" (R. 23, 24, 30). 

' A dealer in pistols, having qualified as an expert witness, 
.. testified that the weapon in question had a value of ;i;50 on 12 March 

1945 (R. 35-39) •. 

4. Evidence for the defense: 

Accused, after his rights as a witness were explained to him 
by the'court, elected to testify under oath in his own behalf. He is. 
26 years of age,· married and has one ch:i)d. He has been in the Army 3} 
years and has been a conunissioned officer 23 months. He has had three 
dates with Miss Bledsoe. She knew that he was married. On the evening 
of 1~ March 1945, ·he attended the Aiaytag Club in company with Miss Bledsoe 
and two other girls, taking them in his car. He had a quart of whiskey 
with him, from which he took about 10 one-ounce drinks during the evening. 
The girls drank the balance of the quart. Also, he had two or three ad
ditional drinks at the bar. Shortly after midnight he drove all of the 
girls home, taking I1Iiss Bledsoe. home last. After walking with her to her 
door he returned to his car. Discovering that he was out of cigarettes, 
he dec.ided to look for some in the glove compartment of .the 'il ohlwender 
car, believing it to be Miss Bledsoe 1 s car. He found no cigarettes, but 
noticed a pistol and took it. He had taught pistol in training courses 
in the Army and desired to £ire this weapon on the range. When he picked 
it up he thought that i~ was a 45 caliber guri, for which he knew he could 
obtau:'ammunition. But on the following day·he discovered that it was a 
38 caliber gun. Being unable to obtain amm:unition that would fit a 38 
caliber pistol he placed the weapon in his footlocker in his quarters in 
the Harmony Church area of Fort Benning. It re~~ined there until the 
evening of 21 Liarch 1945, when Miss Bledsoe came to his house in Colunbus, 
Georgia, and demanded the weapon. He requested that she return 45 minutes 
later. During that interval of time he drove to Harmony Church and re
turned with the pistol (R. 41-47). On cross-examination he testified that 
he had the pistol from 12 March until 21 Karch but told no one about it. 
Miss Bledsoe did not give him permission to take it and he knew that .he 
had no permission to have it (R. 51; 52). Although he lived in Colunbus 
and knew Miss B1edsoe 1s address in the same city, he made no effort to 
communicate with her during the nine days that he had possession of the 
pistol. · 

Captain Julian Turner, called as a witness for the defense, 

testified that he is accused's company commander, that he has been ac

quainted with accused since 1 November 1944, that accused's reputation 


.'.3 
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for truth and· veracity is 11 good 11 and that his character is 11excellent11 · 

(R. 53). . ' 

' .It was stip$ted that if Captain Howard C. Aylesworth were 

present in court he would testify that he is acquainted with accused. 

and with others who know accused and that among his acquaintances ac

cused's general reputation and his reputation :for truth and veracity · 


. are 11 good11 (R. 54). - · · 

5. ·The uncontradicted evidence shows that accused deliberately 

and stealthily took the pistol in question and secreted it in his pos

session for r;tine days, knowing that he bad no permission from anyone 

to possess it. The circumstances under which the weapon was taken and 

the length of time it was held secretly by accused amply,warranted th~ 

court in drawing the-inference that accused took the weapo~ intending 

permanently to deprive the owner of it (CM 228091, Simone, 16 B.R. 69; 

CM 232732, Cook, 19 B.R. 177; CM 235445, Mature, 22 B.R. 75). . 


The fact that accused may have believed that.the weapon be• 

longed to Miss Bl~dsoe, as he impliedly contends in his testimony, is 

no defense against.the crime of larceny a1legedt ·He admitted that_ he 

had no permission from her to take it. It is sufficient that accused 

had the intent permanently to deprive the true owner of the weapon 

(Wharton I s Criminal Law, Twelfth Edition, . Sec. 1122; ?.J;:M, 1928, par.

149,g). . ~' . . . . · 

I 

Nor does the evidence show· that accused was too drunk to 

entertain the specific intent required to establish the offense of 

larceny (M}M, 1928, par. 12~). ·While it appears that he had consumed 

a considerable quantity of whiskey during the evening, there is no show• 


. ing .that he was not fully cognizant of the nature and character of jis 
acts at the time of the alleg~d theft. The evidence requires an inference 
to the contrary. He was able to walk 11all right" and to drive his _car, 
and his pers·onal behavior was gentlemanly. Moreover, his contentions in 
his own testimony as to his thought processes at the time he took the · 
pistol credit him with good use of his powers of discrimination at that 
time. He claims that he took the-weapon for the purpose of firing it 
on the range. He thought at the time he took it that it was a 45 caliber' 
pistol and he knew· that· ammunition of that caliber was available. It 

·was not until the following day that he discovered it to be a 38 caliber 
pistol, for which.ammunition was not readily available. Consequently,· 
he was unable to fire it on the range and he tossed it into his footlocker. 
Such rational thinking at the time of the theft is not consonant with the 
existence at that time of a state of intoxication sufficient to preclude 
accused from possessing the requisite specific.intent necessary to estab
lish larceny {CM 241176, Petty, 26 B.R. 213). , . 

·; ' . 

The Board of ·Review is, of the opinion that all of the elements 

of the larceny alleged are fully established by the record of trial. 


4 
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6. · The records of the War Department show that accused is 26 
years of age and married. He is a high school graduate and has had 
one year of college training. In civilian life he was employed as a 
laborer in the coal mining industry for 3½ years, ending in 1941. He 
was inducted into the Army in November 1941 and was commissioned a 
. second lieutenant, Infantry, AUS, up~n graduation from OCS _in May 1943. 

7. The court was legally constituted and had jurisdiction of the 

accused and the subject matter. No errors injuriously affecting the 

substantial rights of the accused were committed during the trial. In 

the opinion of the Board of Review the record of trial is legally suf-· 

ficient to support the findings and sentence and to warrant confirms- . 

tion of th~ sentence. Dismissal is authorized upon conviction of a 

violation of Article of tiar 93 • 


Judge_Advocate.~ ?ZV#:f , 

.......l.....,_·e-··£~.... .....l.k ....£ef=------' Judge Advocate 
,l ..... <U-+1_/t'""'- ........~-,,,,,..--
~-..~__ ,-~~.. .......-=_---·-·......,___. · ._.L..______ Judge Advocate· 
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1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: · The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945,· 
there are transmitted herewith for your action the record or trial 
and the opinion of the Board of Review in the case of Second Lieu-, 
tenant Harold Samuels-(0-18462~2), Infantry. · 

2. Upon trial by general court-martial this officer was found 
guilty of the larceny of a pistol, of the value of $40, in violation 
.of 	the 93rd Article of War. He was sentenced to dismissal and total 
forfeitures. The reviewing authority approved only so much of th~ 
sentence as provides for dismissal, and forwarded the record of trial 
for action under Article of War 48. 

3. A ·summary_ of the e viderice may b~ found in the accompanying · 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation of the sentence •. I concur in 
that ppinion. On the night of 12 March 1945 the accused attended a 
night club in Columbus, Georgia, in- company with Miss Maude Bledsoe ·· 
and t'Ro other persons. Shortly after midnight he drove Miss Bledsoe 
to her hone in his own car. Upon leaving her house he stealthily re
moved a revolver from the glove compartment of her employer's car which was 

t parked in front of her house. Accused knew that this car belonged to a 
Mr. Wohlwender who had loaned it to Miss Bledsoe for the evening.· During 
the succeeding nine days he· secretly held the weapon in his possession 

· in his. quarters at Fort Benning, Georgia, telling no one about his having 
taken it. He admitted on cross-examination th4t he did not have per- \ 
mission from anyone to take or possess the weapon and that during the 

· time that he possessed it he'ma.de no effort to communicate with Miss 
Bledsoe about it, although he was constantly in the city of_Colwnbus 
and knew Miss Bledsoe's address in that city. Finally on the evening 
of 21 March 1945 when confronted by Miss Bledsoe with circumstances . 

. indicating his guilt he admitted having taken the weapon and he shortly 
thereafter produced it. There appear to be no extenuating or mitigating 

·circumstances. 	 Accused's conduct demonstrates beyond any doubt his 
moral unfitness to continue as an officer.· I recommend that the sen
tence, as approved by the reviewing.authority, although inadequate, be 
confirmed and carried into execution•. 

4. Inclosed is a form of action designed to carry the· above. 
recommendation into effect, should such recommendation meet with your
approval. · 

,-,e ~; -

2 · Inola ~~--MYRON C. CIWER 
~ 1. Record of trial P'' """·'"'J'Major General . , 
-~ .:-·_~-__2 • . Form or. action___ (~.:'.i :-:; -t;tThe JudE?e AdvoQa_te General 

~ ••. ' ,<i . 

( Sentence as apprOYed by reviewing authority- -eontirmede o.c.u.o. 
S ~·194S). 
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. (363)WAR DEPARTMENT 
Army Service Forces 1 • 

In the· Office of The Judge Advocate General 
· Washington, D. c. 

SPJGK - CJ' 279968 
22 MAY 1845 

U N I T E D S T A T E S } THE INFANTRY SCIDOL 
) 

v. ) Trial by G.C.M., convened at Fort 
) Benning, Georgia, 24 April 1945. 

Major HENRY A. FLORANCE 
~0-363832), Infantry. 

) 
) 

Dismissal. 

OPINION of the BOARD OF REVIffi· 
LYON, HEPBURN and MOYSE, Judge Advocates •. 

1. The record of trial in the case of the officer named above has 
been examined by the Boe.rd of Review.and. the Board submits this, its 
opinio.n, to The Judge Ad,vocate General. 

2. The accused was tried upon the following Charges and Specifica
tions a 

CHARGE Ia Violation of the 94th Article of War. 

Specifications In that Wiajor Henry A. Florance, Academic 
Regiment, The Infantry School, being at the time an instruc
tor in the Weapons Section, The Infantry School, did,at 
Fort Benning., Georgia, on or about 3. March 1945, feloniously 
embezzle by fraudulently converting to his own use about 400, 
whistling torpedoes of the value of about :,22.00, the property 
of the Um.ted States, furnished· and intended for 'the military 
service thereof, entrusted to him, the said Major Henry A. 
Flora.nee, by The Infantry School. , 

CHARGE Ila Violation of the 84th Article of War. 

Specification la In that Major Henry A. Florance, •••,did, 
at Columbus~ Georgia, on or about 11 March 1945, unlawfully 
sell to Wilmer R. Crews, Columbus, Georgia., a.bout 50 whistling 
torpedoes of the value of about ~2.25, to Winfred M. Ila.this, 
Columbus, Georgia, about 125 whistling torpedoes of the value 
of about i6.875, to John H. Amerson, Columbus, Georgia, about 
G4 whistling torpedoes of the value of about ,1.32, and to 
Oscar Bowman, Columbus, Georgia, 1 ·whistling torpedo of the 
value of about ~0.055, said torpedoes beinb issued for use in 
the military, service of the United States and having a total 
value of less than ~20.00. 

Specification 2a (Finding of not guilty). 
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He pleaded not guilty to all Charges and Specifications and was found not 
guilty of Specification 2 or Charge II and guilty of all .other Specifications 
and both Charges. With the conse~t of the accused and of the court, the 
·specification of Charge I was amended by delet.ing the date 11 3 March 19~5" 

• 	 and substituting therefor •11 March 1945". No evidence was intro~uced or 
any previous conviction. He was sentenced to be dismissed the service and 
to forfeit all pay and allowances.due or to become aue. The reviewing, 
a.uthori ty approved only so much of the finding of guilty of the Specification 
of Charge I as found the accused guilty of the embezzlement at the time and 
place and from the owner as alleged, of three hundred (300) whistling tor• 
pedoes; value less than twenty dollars ($20.00), and only so much·of the 

• sentence as provided for dismissal, and forwa~ded the record of trial for 

· action under Article of War 48. 


3. S~ry of Evidence. 

a. For the Prosecution. 

On or about 26 February 1945, 4,125 whistling torpedoes, belong
ing to the United Statea, purchased for The Infantry School, Fort Benning, . 
Geo'rgia, for use in tacti~al training, were issued to accused, who waa an 
instructor in the Weapons Section, The Infantry School, for use on oertai~ 
Infantry School problems (R. 7 and 11). The purchase of this type of · 
pyrotechnics had been discontinued by order of the Arm:! Ground Forces; and 
while accused was told by the acting supply sergeant that the torpedoes were 
going to be-destroyed, no orders for their destruction had been received, 
they were still be~ng issued, am none were actually destroyed (R. 8,10,12). 

- The value of each torpedo under the bulk purchases made by the Government 
was 5-1/2 cents. No torpedoes of this type were being sold or were avail• · 
able for sale at the time to civilians (R. 7, Stip., R. 40, Pros. Ex~ 4). 
On Sunday evening, 11 March 1945, Wilmer R. Crews, Winfred M. Mathis, John H. 
Amerson, Oscar B01flll&n, Maroine Bowman, and George Alsey, a.11 around 16 years 
of age, drove to accused's residence in Columbus, Georgia, in a Mo~el-T Ford, 
the purpose of their visit being to permit one of the group to consider the 
purchase or a Model-A Ford belonging to accused. As they_drove up,· a.ocuaed 
exploded a torpedo under the car fnwhich they were riding, and later offered, 
either on his own initiative or in response to a request of some of the boys, 
to sell some of the-torpedoes to them (R. 14,15,22,23,33,34,37). Several 
of the boys -thereupon made purchases from him. Wilmer Crews bought three 
boxes' for $2.00 (R. 16), and Winfred Mathis five for $3.75, ea.oh box contain
ing 25 torpedoes (R. 23,35). Oscar Bowman bought one torpedo for 10/, that 
being all the 'money he had, and John Amerson bought the remaining 24 for 
661 (R. 23,24,35,38). George Alsey bought a. "couple of boxesq for $1.50 · 
(R. 23,24,38). A day or _so later Wilmer Crews and Winfred Ma.this were ar.• 
rested in Columbus for firing or exploding torpedoes, and those which they 
had left were confiscated by the civil authorities (R. 18,19,24,25,38,40). 
The confiscated torpedoes were introduced in evidence as Exhibits 1, 2-and 
3, arxl were identified as being identical with those issued to accused on 
26 February 1945 and sold by him to the several young bo)"S (R. 8, 9,29,30,31, 
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32,40). On 14 Ma.rob these to~edoes were turned over by the civil author
ities to Ca.pta.in Frederick O. Tilney, ,Jr., in the Intelligence Office, Head
quarters, The Infantry School. 

en' the night of 16 March, Lieutenant Colonel John. J. Deane, who 
had been appointed by the Commandant of The Infantry School to investigate 
"a. certain alleged m,isappropriation of Government property by Major 
Flora.nee," a.coompa.nied. by Captain Tilney and three local civilian officers, 
met accused when he a.lighted from a train in Columbus, notified accused ot· 
his mission, and warned him of his rights under Article of Wa.r 24 (R. 41, 
42). They proceeded to accused's home, where Colonel Deane &gain informed 
accused of his mission and read to him Article of War 24. In answer toques
tions by Colonel Deane, accused, after ~ia.ving been "placed under oath", 
denied that he had sold a.ny whistling torpedoes to a.ny boys in Columbus, but 
stated that he had access to such torpedoes for use in conneotion·with problems, 
just like other officers, a.nd that he might have brought some of them home 
from a. problem (R. 43,44,45). On 17 March, Colonel Deane recalled. accused tor 
further questioning, reminded him that he was still under oa.t,h, a.nd warned 
him a.gain of his rights under Article of Wa.r 24. Having been-advised that 
certain young men in Columbus had ma.de statements that accused had sold them 
torpedoes, accused a.gain denied aey such sales, contending that he had chased 
a group of boys fran his home because he did not want them hanging a.round 
and that he had onoe suggested to the empioyer of one of the boys that he be 
discharged {R. 46,47). In the morning of 19 March accused oa.lled to see 
Colonel Deane a.nd expressed a. desire to make a confession with regard "to 
the allegation of misappropriation of Gover:ament property." After having 
a.gain been advised of his rights, accused voluntarily and without any threat, 
force, or promise or reward, thereupon ma.de and signed a statement, received 
in evidence as Exhibit 5 {R. 47,48). The pertinent part of the statement 
is a.s fol101rs a 

' 
"A. 	 I am guilty of the_ alleged accusations of selling Government 

property to some boys.in Columbus, Georgia~ About 1 Ma.roh 
1945 I visited Hook Ra,zige in connection with experimenting 
with some TNT to improve the •.afety feature of' our proble;DIS• 
I was told at that time that they~ a. number of explosives, 
fire crackers and dago bombs, that were going to be thrown in 
a pit and blown up. I asked them not to do that, telling them 
that we used them on problems every dt1y. I was told that I oould 
draw this equipment. About two days lat.er I took m:f oar, went to 
Hook Range and helped put five or six large boxes of dago bombs 
and whistling torpedoes in it. • I then went to Harmoey Church 

. with the fire works, unloaded it from m:f oar, a.nd turned it over 
t~ personnel to'be used on TRF TIS problems. Some of' the box~• 
were not full and were torn, and in unloading the oar there were 
about ten or twelve small boxes containing twenty-five whistling 
torpedoes each left on the floor in the back ,of' m:, oar - I don't 
know whether they fell out of' the torn boxes or whether the man 

.:: 

http:Ca.pta.in


(366) 


"Q. 
11A. 

"Q. 

.
11A. 

"Q. 

"A. 

"Q. 
"A. 

' who helped me load the oar set them in there loose. I paid very 
little attention to them; I didn't go to the trouble of unloading 
them am just left them in m:y oar a.nd they sta.:yed in there for 
several days. One Sunday some boys oame by cy home a.nd I merely 
picked one of the whistling torpedoes up. lit it., and threw it 
toward them in a joking manner. Immed.ia.tely. one of the boys 
asked me about selling him some of them., a.nd I., not thinking of 
the seriousness of the offense., sold several boxes of whistling 
torpedoa to the boys. In faot., I sold them a.11 or the ten or 
twelve boxes of whistling torpedoes I had. I don't know definitely 
how ma.ey boxes I had exactly., but a.11 the whistling torpedo• I ha.d 
were sold to this same bunch of boys. 

•
"Major Florance. did this sale take place about Sunday., 11 March 19451 
Yes., Sir., it did. 

Do you remember the names ot any of the boys to whom yous.old 

whistling torpedo• on or a.bout 11 March 19461 

Only one of the boya. · Wimpy 1a the only name I know him by. 


Could that boy Wimpy be a Mr. Winifred Mathis, who worked for you• 

at your garage? 

Yes., Sir, it :was. 

Is there anything further you wish to say? 

Yes Sir., there is. Since these fire crackers, together with a 

n"Wllber of other explosivea • were definitely going to be blown up 

a.nd destroyed,·! considered them practically as valueless. There 

were a.bout twenty wo_oden oases of small torpedo& that explode by 

ooming into conta.ot with he.rd ob,tacles and I was offered these 

a.Dd tried to figure out a way that 1 could use them on problelll.8. 

Not being abl_e to figure out a way to use them., I let them stay 

in the building at Hook Range. If I had had any intentions of 

getting these fire works for my own personal uae or for personal 

gain to myself I would .have taken those twenty cues a.nd sold them. 

At ~he time I drew them I merely thought I was being helpful in 

making use .of Go!ermnent property that would otherwise be disposed 

of. On the da.te tha.t I, was ohec1dng up on the TllT we were ua ing on 

our problems with Mr. !Aquier. he and the enlisted men working at 

Hook Range told me that these fire work:a were going to be blown . 

upJ that a.bout two weeks a.go they had blowrn up a large pit lull 

of exploaiT_es. Mr. !Aquier told me the next day that it was a.11 

right to io there and get the above-mentioned fire work• for use 

on our problems at the TRF TIS. Captain Angelo called me a day 

or two later .:nd asked J1;1e if I could uae any more of them. He 

said that he could deliver them to Bartow Range for me and our 

men could draw them from ~rtow Ra.nge·. In a.ddition to the above 

I wish to aay that the total amount that I Medved for the 
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whistling torpedos that were sold to the boys in Colull;ll>la. 
Georgia.., was a.bout nine dollars. 11 

b. For the Defense. 

. Aooused elected· to testify as a wi tnese in his own beha.lf'., and 
repeated in substance the statements made by him in his confession. · In 
explanation ot his action in denying to Colonel Deane that he had sold the 
torpedoes he stated that when he returned to Columbus "as tired as we could 
be 11 on 16 l'Aroh 1945., after having been obserTing problems for several days., 
during which he and his fellow officers had.had virtually no sleep. he we.a 
greeted by "an excess nwnber of civilian and military policemen - probably 
more than would have been necessary to c~tch Al C9ione 11 (R. 67.,_68 ). The 
military investigators and the .civil authorities proceeded to his home., 
which they "completely wrecked" in searching for Government property. His 
wife., who was pregna.nt.,waa. greatly upset. His only thought., therefore., was 
to get rid of every one. Acouaed did not get any sleep that night so that 
when he called to see Colonel Deane the following morning he had had prac
tically no rest for four days. Returning home that evening he decided he 
would tell Colonel Dea.ne everything. However, the latter waa not at his . 
office., and realizing that it was Saturday and that Colonel Deane would 
probably not be in later he left without seeing him. He was unable to locate 
Colonel Deane the following day but did seek him out on Monda.y.•morning and 
made a. full statement. He considered that he had saved the Govermnent about 
$200 in using the torpedoes which would otherwise have been destroyed., a.nd 
he had no idea of taking the small amount which he had placed in his oar 
for 11i~ 11own use or gain." The only reason he oould think of for selliDg 
the torpedoes 11 to those children'' was 

"• • · • either because one of them mentioned selling them 
to them., a.ni in addition to that., I was raised on a farm and 
my father., who died only a. short time ago., never gave anything 
aw&¥ and he taught me that people don•,t appreciate what you give 
themJ that you might just as well sell it to them - and tha.t 
goes back to my early training" (R. 70). 

Captain Frederick O. Tilney., who went with Colonel Dee.ne to the 
tra.in to interviell' accu1ed and later to accu1ed'a home., testified that he 
bee.rd Colonel Deane advise accused a.t the railway station of his mission 
a.nd of aoouaed'a rights. There was considera.ble oon!'uaion at the station 
as well as at a.00used'1 home, as there wa.a u unnecessarily large number or 
civilian officera in addition to the military personnel and the guests who 
were pres~nt. Every effort wu ma.de by Colonel Deane to prevent &IW undue 
embarrassment (R. 56.,57.,58,59). · _ · 

Warrant Officer Fra.noie E. La.quer, Assistant Munitions Officer 
of the Weapons Section, The Infs.ntry School., testified that on 26 Februa.ry 

:: 
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1945, at accused's request, h• had'ordered the issue.nee of 4,125 whistling 
torpedoes to accused for use on some problems. He had previously told ac
cused that the stock of these torpedoes was to be destroyed, although none 
had as yet been destroyed. He had h,eard the Munitions Officer offer aoouaed 
the supply of "obsolete or surplus oomneroial fire oraokers for·use on his 
problems," and some of the obsolete items had been destroyed (R. 64,65,66).· 

-Uke other instructors accused had the right to draw ammunition and pyro• 

technics needed in connection with problems (R. 53). 


Three offi oers testified to accused's qualifications, ability am 

good character and reputation (R. 52,61 and 62). It was stipulated that 

four other designated officers would testify to the same effect if they 


- were preaent (R. 66 ). <· · 

4. . !" Charge I - Embezzlement of torpedoes. • AJs approved by the 
reviewing authority, accused atallda convicted of having embezzled 300 
whistling torpedoes, value l'ess than $20, the property of the United States, 
furnished and intended for the military service. Jiinbezzlement is the fraud
ulent appropriation of property by a person to whom it has been entrusted 
or into whose hands it has lawfully come (J£M, 1928, par. 149h). The proof 
required to establish guilt of a charge of embezzlement is a {a) that ao• 
cuaed was entrusted with certain money or property of a certain value by 
or for a certain other person, as allegedJ (b) that he fraudulently con
verted or appropriated suob money or propertyf and (c) the tam and ·circum
stances showing that such converaion or appropriation was wit~raudulent 
intent. · In addition, where the charge is laid under Article of War 94, there 
must be proof that the property belonged to the United States and tha.t it was 
furnished or intellded for the military service thereof, as alleged (liCM, 1928, 
par: 150!,)• · ' · · 

The record fully establishes accused's guilt. 4,125 obsolete· 
whistling torpedoes, the property ot the United Sta.tea, 'supplied to The 
Infantry School, Fort Benning, for military training, were issued by The 
Infantry School to aooused~ an instructor in the Weapons Section, authorized 
to receive thElll, to be used in connection w1 th military problems that were 

. to be conducted by military personnel under his direction. At least three 

. hundred of these torpedoes, valued at 5-1/2 cents each, were taken by ac
cused to his home and later- sold by him to a group of yqung boys. Regard• 
less of his good faith when he. first took the torpedoes to his home, the· . 
fact remains that he actually disposed of three hundred,or more of them, 
reta.ine.d the petty am9unts which he received in payment, and twice denied 
to the investigating officer that he had sold any of_ them. Assuming,· there• . 
fore, that he originally had no intention of converting the torpedoes to 
his own use, the fraudulent conversion was effected when he actually sold 
them and retained the proceeds. After an embezzlement, even an offer or 
intent to restore and the aotua.l retµrn or the money does not purge an ao• 
cusad o~ his guilt.or prevent his punishment (CM 247725, Ha.tohett, 31 B.R.l, 
citing Clark's Criminal !Aw, 2d F.d., p. 313). The governing principle, 
!hioh applies with particular foroe .wher~ th~ property is actually sold by 
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a member of the mili ta.ry eatabliahment to whom 1uoh property ha.a been en• 
trusted, is aptly expressed in CM 112902, as reported in Dig. Op. JAG, 

.1912-40,p~ge. 335, as follows a 

"A company commander cannot sell supplies ~ither to another or to 
himself', except in violation of tl:\e regulation.a•• To sell them at 
all was a.n unlawful act. and to sell them to himself was to convert 
them to his own use unlawfully~ No other showing of criminal intent 
is required, either in law or in reason. It was his intention to 
purchase these supplies a.nd to purchase them was unlawful. No other 
intention is required, or permitted to be proved, to make out a. case 
of embezzlement.•· 

.. ~· Charge II - Unlawful sale of torf}does. - The sale or torpedoes 
to the four persona described in Specification of Charge II was likewise 
clearly establi~hed. The aole legal feature that requires consideration in 
connection with this specification is the fact that it is le.id under Article 
of War .84, which. is a.a followa ·a· , 

"ART. 84. Waste or Unlawful Disposition of Military Property 
Issued to Soldiers. - ~ soldier iho sells or wrongl'ully diaposes 
of or willfully or through neglect injures or loses any horse, arms, 
811JJP1mi':ti(Ul, accouterments• equipment, clothing, or other property 
issued for use in the military service, shall be punished as a 
court-martial may direct." 

Article of War 1, "Definitions, 11 specifica.l~y provides 2 

"(b) The word 1soldier 1 shall be construed as including a 

noncommissioned officer, a private, or any other enlisted man". 


In the discussion of Article of War 84 in both the 1917 Manual for Courts
Ma.rtial (p. 238) and the 1921 Manual (p. 394), the statement is me.de2 •This 
article applies to enlisted men only." While this statement was not repro
duced in the 1928 Manual, the plain language of the Article, the clear 
definition .of the term "soldier" and the diacuuion of the Article (par. 
-144, page 158) leave no doubt that it YU not intended to apply to officers. 

It cannot be doubted, however, that the unlawful sale of' Govern
ment property by an offioer both brings discredit upon the military service 
and is prejudicial to good order and military discipline (CM 235011, Goodman, 
21 B.R. 243). Consequently, the specification sets forth an offense, properly 
chargeable under Article of ·war 96. Accused was fully apprised of the of- · 
tense with which he was charged, in no way pleaded or intimated surprise, a.nd, 
in all material respects, admitted his improper conduct as charged. The 
designation of•the wrong article unier these circumstances is not material 
and accused's rights were not injuriously affected thereby (MCM 1928, par. 
28; CM 199440, Campbell, .4 B.R. 51J CM 198262, Miller, 3 B_.R. 223, CM 227863, 
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Kiplinger, 15 B.R. 385, 394 ·(2) Dig. Op. JAG, 1912-40). 

5. No contention was made by accused that there was a multiplicity 

of charges arising from the same transaction. It is the established rule 

"as to this procedural matter that if conviction of any one of the Speci

fications supports the sentence in its entirety, it cannot be said that 

the defective pleading affected the substantial rights of accused" (CM 

247391, Jeffrey, 30 B.R. 337). Dismissal, the punishment •imposed upon ac·

cused, is authorized upon a conviction 9f either Specification. Consequently, 

assuming, without so deciding, that accused could successfully have urged 

unreasonable multiplication of charges, it is the opinion of the Board of 

Review that his rights were not substantially affected by the procedure 

adopted in the present case. \ 


6. War Department records show that accused is 29-5/12 years of age 
and was unmarried on 3 June 1940. The record of trial, however, shows that 
he is now married. He graduated from the Haymarket High School and from . 
Virginia Polytechnic Institute where he majored in accounting. During the 
enti·re four yea.rs he was a member of the R. O. T. C. and upon graduation was 
corr.missioned a second lieutenant, Infantry, Reserve, as of 31 May 1938. 
He was ordered into active service on 5 July 1940 and has continued in service 
since that date. He was promoted to first lieutenant on 27 June 1941, to 
captain on 1 February 1942, and to major on 2 March 1943. Attached to the 
record is a letter from the Commandant of the Provost Yarshal General's School, 
dated 17 April 1942, co,i:mending accused for his excellent work in connection 
with the first class at that school. In civil life accused. served for ten 
nonths as clerk in the office of the County. Agent, Manassas, Virginia, and 
thereafter until his call to active duty, a period of one year and three 
months, assisted in the operation of his father's feed business in Gainesville, 
Virginia. 

7. The court was legally constituted and he.d jurisdiction of the person 
and th'e offenses. Bxcept as herein no-ced, no errors injuriously affecting · 
the substantial rights of accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty of Charge I and its Specification, as approved by 
the reviewing authority, and only so much of the finding of guilty of Speoi
fioation 1 of Charge II as involves a finding of guilty thereof in violati.on 
of Article of War 96, and legally sufficient to support the sentence, asap
proved by the reviewing authority and to warrant confirmation thereof. Dis- . 
missal is authorized upon conviction of a violation of either Artiole of War 
94 or 96. 

Judge Advocate. 
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SPJGK - CM 2 79968 1st Ind. 

I ,c_1:
Bi, A.SF, JAGO, W~ahington 25, D. C. . · . ! ~v·h, 

1. Pursuant to ExeoutiTe Order No. 9556 dated May 26, 1945, there 
are'transmitted herewith for your aotion the record of trial and the opinion 
of the Board of Review in the cue of Major Henry A. Florance {0-363832), 
Infantry. 

2. Upon trial by general court-martial tjl.ia officer 1IU toUlld guilty 
of embezzling 400-whistling torpedoes, the property of the United States, 
of the value of $22..00, in violation of Article of War 94 (Speoification 
of Charge I), and of unl..tul.l;r ulling two hundred of these torpedoes to 
four different oivilie..ns, in violation of Article of War 84 (Specification.: 
l of Charg1a II). He we.a sentenoed to be dismissed the aervioe and to tor• 
feit ~l pay and allowances due or to become due. The reviewing authority 
approved only so much of the finding of guilt;y of the Specification of . 
Charge I as imolved the embezzlement of 300 torpedoes, of a value of leas 
than $20.00, and only so much of the sentence u provided for dismiasal, 
and forwarded the record of trial for action under Article of War 4:8. 

3. A summary or the evidence may be found in the a.ocomp&JVing opinion 
of the Board of Review. I conour in the opinion of the Boa.rd that the 
record of trial is legally sufficient to support only so much of the finding 
of guilty of Specification l of Charge II as involves a finding of guilty 
1;hereof in tj.olation of Article of War 96, and legally sui'fioient to support 
all other findings and the sentence, as approved by the reviewing authority, 
and to warrant confirmation of the sentence. 

Thia officer, an instructor in the Weapons Section,· The Infantry 
. School, Fort Benning, Georgia, wa.s issued 4,125 obsolete whistlillg torpedoes 
for use in connection with military problems to be conducted by him. At 

·1eut 300 ot these torpedoes were left or placed in his priTate automobile 
and taken by him to his home. He aubsequently sold them to a. group of young 
boya. The value of a torpedo, based on the cost to the Govermnent through 

- bulk purohaaea, was 5-1/2 cents. Accused's unlawful and wrongful conduct 
· came to light when two ot the boys to wb:>m he had. made sales were arreated 

for diacharging torpedoes in Columbus, Georgia. On two separate days ac
cused denied to the investigating .officer that he had sold ~ of the tor
pedoea, but eventually iought out that officer and admitted the sales. He 
sought to excu,e his actions on the grounds that the torpedoes were obsolete, 
that he had saTed the Govermnent a.bout ,Zoo by using pyrotechnic• that would 
otherwise have been destroyed, and that he ha.d sold tbe torpedoes to the 
young boys because he bad been taught by his late father that people did not 
appreciate things that ~re gi~n to them. 

The conduct of the acowsed discloses a laolc of appreciation ot the 
high 1ta.ndards required of an officer in the Army of the United States, how
ever, in view of the previous excellent record and good character ot the 
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e.ccua eel I recommend that the aenteDCe u approved by the renewing authoriv 
be confirmed but commuted to a reprimand. a.ad torteiture of $50.00 pq per 
month tor six montha, and that the aente11oe u thus 1DOdified ~ oarried into 
execution; 

4. 	 Consideration b.a.8 ~een given to the followingt 

... Letter• attesting to acouaed'. good oh&n.cter from Honort.ble 
Homer Ferguson, Sena.tor tran Michigan; :Mr. J. R. Sweeney, Director of Re• 

· search, Vernon-Benahoff Comp~, Pittsburgh, Penn,ylva.niaJ and Major James 
B. Berry, Inf~try. 

b. 	 Letters from Brigadier General Nat s. Perrine aDd Colonel 
o. c. Kruger, Infantry,.· requesting clemency, in Tiew of acouaed'a outstand
ing ability a.nd value to the service, and letter from. Dr. Jamea W. Ferguson, 
Pittaburgh, requHting clemency. 

c. Copy of letter of collDllendt.tion from Colonel Hobart B. Brown, 
Collllila?lda.nt";" The Provost Mar1h&l General'• Sohool, dated 17 .April 1942., and 

· copy of reoommeilda.tion of accuaed for a permanent commi11ion in the United 
States Arm:¥ by Lieutenant Colonel Maddrey A. Solomon, G.s.c., dated 9 
February 1943. 

6. Incloaed ia a form of action dedgned to car:ey into execution the 
foregoing reoommenda.tion, ahould it meet with your approvt.l. 

~~ _Q.,_~. 

3 Inell 	 MYRONC~ CRAKER 
1. Record of trial 	 Major General 
2. Form of action 	 The Judge Advocate General · 
3. 	Ltr fr Com, Ft Benning, 


. Ge.. w/s incll 


( .Findings di~approved in part. ·Sentence as approved by reviewing 

authority eonfirmed1 but commuted to a reprimand and f'ori'aituree. 

OCMO 2671 3 Juzy 1945). 


10 


http:Collllila?lda.nt


· (373) . 


WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
· Washington, n. .c. 

, SPJGN-CM 280008 

UNITED STAT .... J 	 ) Am.'Y AIR FORCES JlEDISTRIBUTION STATION 
) NO. 3 

v. 	 ) 
) Trial by G.C.:M., convened 


Second Lieutenant JA.c'lES n. ) at Santa Monica, California, 

MOODY (0-691402), Air ) 30 March 1945. Dismissal, 

Corps. ) total forfei t.ures and con- · 


) finement for eight~en (18) \ 
) 'years. 

OPINION of the BOARD OF P.EVIDl 
LIPSGC1IB, O'CONNOR and HOR3AN, Judge Advocates 

l. The Board of f.eview has examined the record of triai in the 

case of the officer named above and submits this, its opinion, to The 

Judge Advocate General. 


2. The accused was tried upon the following Charges and Speci
fications: 
 ¥ 

CHARGE!: violation of.the 61st 	Article of War. 

, Specification l: In that Second Lieutenant James D. Moody, 

O Squadron, 1030th AAF Base Unit, did without proper 

leave, absent himself from his station at AAF Redis-. 


· tribution Station No. 3, Santa Monica, California from 
about 31 August 1944 to about 2 October 1944. 

Specification 2: In that Second Lieutenant James D. Moody, 
O Squadron, 1030th AAF Base Unit, did ~thout proper 
leave, absent himself from bis station at AAF Redistribu
tion Station No. 3, Santa Monica, California from about 
4 October,1944 to about 9 November 1944. 

CHARGE II: Violation of the 9{>th Article of War. 

Sp~cification 1: Irt that Second Lieutenant James D. Moody, 
ff*, did, at Wichita Falls, Texas, on·or about 25 

· September 1944, with intent to defraud wrongfully and . · 
unlawfully make and utter to the Holt Hotel at Wichita 
Falls, Texas, a certain check, -in words and figures as 
follows, to wit: · 

: 

.. 




-----------------------

074) 


Wichita Falls, Texas, Sept. 26, l94{t_ No._ 

THE FIRST NATIONAL BANK 

of Wichita Falls 


Pay 

to 


the 
Order 
of Cash 	 i25 •00 . 

_Tw"""'-'e_n_t..,Y_...Fi_v_e___D__o__l_l_ar_s_&_·_o_o.../l_oo_________Dollars 

Value Received and Charge to Account of with Exchange 


TO National Bank of Ft. Sam Houston) 

) 


San Antonio, 'I'e:xas ) 


/s/ James D. Moody Capt;A.C. 0-6191402 

Jrd A.C. Redistribution Center 
. Santa Monica, Calif•. 

and by means thereof, did fraudulently obtain from the Holt 
Hotel at Wichita Falls, Texas the sum of Twenty-five Dollars 

· 	($25.00), lawful currency of the United States in payment of 
the said check, he the said Second Lieutenant James n. Moody, 
then well knowing that he did not have and not intending 
that he should have any account with the National Bank of 
Fort Sam Houst6,n at San Antonio., Texas., for the payment of 
said check. · · · ~ 	 ·· · · 

Specification 2: Same form as Specification 1, but alleging 
check drawn on same bank, dated 26 September 1944, payable" 
to order of Cash, made and uttered to Holt Hotel., Wichita 
Falls, Texas., and fraudulently obtaining ~hereby $JO.CO. 

Specification J: Same form as Specification 1, .but alleging 
check drawn on same bank, dated 28 September 1944; payable 
to order of Cash,, made and uttered to Holt Hotel, Wichita 
Falls, Texas, and fraudulently obtaining· thereby $50.00. 

Specification 4: Same form as Specification 1, but alleging 
check drawn on the National Bank of Ft. Sam Houston.,.San 
Antonio, Texas, dated 10 October 1944, payable to order 
of Cash, made and uttered to Hotel Adolphus., Dallas, Texas, 
and fraudulently obtaining thereby $20. 00. 

Specification 5: Sa.me form a'S Specification l, but alleging 
check drawn on the National Bank of Ft. Sam Houston, San 
Antonio., Texas., dated 12 October i944, payable to order 
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or cash, made and uttered to Hotel Adolphus, Dallas, 
Texas, and fraudulently obtaining thereby $25.00. 

Specification 6: In that Second Lieutenant James D. Moody., 
O Squadron, 1030th AAF Base Unit, did, at San Antonio,. 
'l'exas., on v1.· about 4 November 1944, while having a lawful 

'living wife, Betty Moody, wrongfully and unlawfully con
tract and.enter into a bigamous marriage with Andrea Majal
acas, without havinb first obtained a legal divorce from 
his lawful living wife, Betty Moody. 

The accused pleaded guilty to the Specifications of Charge I and Charge I 
and not guilty to the Specifications of Charge II and Charge II. He 
was found guilty of both Charges and all of the SP.ecifications thereunder 
and waa sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor, at 
such place as the reviewing authority might direct, for eighteen years. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

• . 3. The evidence for the prosecution shows that Headquarters, 
Personnel Center, Sixth Service Command, Fort Sheridan, Illinois, issued 
a special order on 4 August 1944 transferring the accused and several 
other recent arrivals from overseas to "AAF Redistribution-Station #3, 
Santa Monica, California for processing and reassignment. 11 A delay enroute 
of twenty-three days was granted, the time and date oµ which they were to 
report to their new station being fixed at 2400 31 August 1944 (R. 10; 
Pros. Ex. 2). upon the termination of this period th9 accuccd did not 

· report to Santa Monica as directed but instead remained abcent without 
leave until he was apprehended by a Provost }Jarshal in Wichita Falls, 
Texas, on 2 October 1944. Two days later the accused was released 
from arrest and was again instructed to report to Redistribution Station 
Number 3. Disregarding the confidence reposed in him, he made no effort 
to proceed to California but embarked upon another unauthorized absence 
in Texas. He was finally apprehended on 8 November 1944 and placed in 
military custody (R. 9-10, 12, 17-19; Pros. Exs. 1, 3, 4, 11). 

~Vhen he had departed from Fort Sheridan~ he had approximately 
three hundred and twenty-five dollars in his possession. This sum was 
apparently rapidly expended, for he soon began to pass a number of worth
less checks•.Posing as a captain, he executed and cashed three at the 
Holt Hotel in Wichita Falls, Texas, and two at the Hotel Adolphus in 
Dallas, Texas. Their respective dates and am?unts were as follows: 

25 Septenibar 1944 i25.oo 
26 September i944 $30.00 
28 September 1944 $50.00 
10 October 1944 $20.00 
·12 October 1944 $50.00 
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AU of these instruments were payable to the order of cash, were drawn 
'on the National Bank of San Antonio, Texas, and were executed by the 
accused as 11 Capt. A. c.n. Since he had never had an account with the 
draweE! bank, each'of the five checks was dishonored upon presentation 
for payment. Some time thereafter, prior to trial, he made restitution 
in full.to both hotels (R. 9, 11-17, 19; Pros. Exs. 1, 5, 6, 7, 8, 9, 11). 

On 8 ~eptember 1943 he had married :Mrs. Betty Moody. Although 
she was still his lawful wife throughout the periods of his unauthorized 
ab'sences, he purported to enter into another marital union with one Andrea 
Majalca. on 4 November 1944, four days prior to ~is final apprehension 
(R. 9; Pros. Ex. 1). This second marriage was annulled on 8 January 1945 
by the District Court, 37th Judicial District, Bexar County, Texas (R. 12; 
Pros. Ex. 10). 

4. The accused, after being apprised of his ri91ts relative to 
testifying or remaining silent, elected to make an unsworn statement. 
No evidence was atlduced on his behalf by the defense. 

Upon arriving at the age of eighteen he had immediately enlisted 
in the Air Corps and h&d for a time performed the d~ties of a mechanic. 
Vihen subsequently th~ age liltlt for aviation cadets was lowered, he 
applied for the training, was acceptec, and, after successfully com
pleting that course, was commissioned asa second lieutenant. In 
February of 1944 he was assigned to the 303rd Somb Group overseas and 
began· flying on combat missions with them. Since March was 8 pretty , 
tough" and he was suffering from fatigue, he began to drink to excess. In 
pis own words, 8 I never did drink very much in my life until we got 
over there. Started on the days when we could get off over there and 
really went to extremesn. After·co~pleting his fltour of combat0 , he 
was sent to Chorlee 5.n England for a rest. Not having anything to do for 
over a month, he drank more tharr he "should hava c1one 11 • Upon returning 
to this country "everything seemed so darned wonderful, just so free and 
everything," that, in his own words, "naturally, I let myself gou (~. 20). 

After he left Fort Sheridan, ha participated in a long series 

of drinking npartiesu in Milwaukee, Wisconsin, and'in Wichita Falls, 


·Dallas, Fort Worth, and San Antonio, Texas. He •kind of lost control• 
of himself, and his will power collapsed in the face 0£ constant 
temptation. At the Holt Hotel in Wichita Falls he ~ran out of cash" 
~d, to defray his expenses, passed the checks described in the first 
three Specifications of Charge II.' He ex.plained his conduct as follows: 

( 

11 ! actually'figured, I knew the people at the Holt Hotel and 
I figured I would write the check and by the time the check came 
back I would be out /J.n Santa Monicy _and ge't the travel pay and 
would have time and the money to make those checks good. All 
the time I wrote those checks I had that in mind. I know that's 
not the way to-do business, but that's how I figured at the time• 
(R.· 21). 
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Upon being released from his first arrest he went to Dallas to 
obtain passabe at Love Field on an airplane bound for the west coast. 
'.fl::; e;cperiences there were narrated by him as follows: 

11 I· ••••• ran into two friends of mine from Tarrant Field 
that were over "'...:;~re visiting and who ca'!le over to see the 
Texas-Oklahoma football game. 1hey said why don't you stay 
over and see tha football game Saturday afternoon. I thought 
I might as well. So we got us three rooms in the Adolphus Hotel. 
5o we threw quite a party up there with the kids from the 
colleges arcund town. The town was full of people with the 
holiday spirit. I stayed around there until after tha football 
i;ame. I ran out of money, so I went down and thought I'll write 
one check for $20.00 and that will do me until I can catch a plane 
on out to Santa Monica. Every day I thought I'll go and I'd get 
to drinking and running around, and run into some kind of a party, 
anJ forget about it until the next day. I wrote this check to 
the Adolphas. I signed my correct na..-no, serial number and also 
this address, Santa Monica. Saturday afternoon after the football 
game everybody wanted to go out to the Cotton Club, so I wrote 
another check for $50.00." 

The accused never did board a plane for the west coast. Instead 
he went first to Fort Worth and then to San Antonio, Texas. He intended 
to stay in the latter town only a day or two but he attended some npretty 
good parties" at the home of a friend and he "happened to meet" Andrea 
M:ajalca whom he had known when he was a cadet. Under the influence 
of these u...~foreseen attractions he again postponed his journey to Santa 
:1!cnica (R. 22). Having attended parties with Andrea en two successive 
nights,. he went with her to a third on the follorong afternoon. 1','hat 
then occurred was described by him in the following words: 

. "One of the boys and another girl was going to get 
married and they changed their minds, and we had everything set 
up, food and everything. So we ran down to the courthouse and 
the next thin6 I knew, that was just part of the party, and after 
that we had th3 marriage" (R. 23). · 

_ Shortly thereafter he was apprehended for the second time and, 
because of his condition, was immediately hospitalized. He was given 
sedatives, vitamins, and "some kind of shotsn but, when he "sobered up", 
he was in "sad shapen. For his previous conduct he had no explanation 
whatever. In his ovm "fC'rds, "I just blowed my top". · He has since tried 
to "make restitution on all the wrongsn w:hich Pe had committed, and his 
wife has forgiven him (R. 23). 

5. Specifications 1 "and 2 of Charge I allege that the accused 
"did, without proper leave, absent hirr.self from his station ••• from 
about 31 Au;ust 1944 to about 2 OctQber 1944" and again "from about 4 
October 1944 to 9 Hovember 1944". J:foth 0ffenses were laid under Article 
of War 61. 

5 ::. 
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The accused departed from Fort Sheridan under orders to report 
to a new staticn in Santa Monica, California, by 2400 o'clock on 31 
August 1944. Unmindful.of his instructions and of his obligations as 
an officer and soldier, he embarked upon a series of drinking bouts 
which effectively diverted him from his proper objective. When his 
bacchian adventures were temporarily interrupted by his first appre
hension, he evidenced neither remorse nor an intention to reform. No 
so~ner had he been released under orders to proceed directly to Santa , 
11:onica than he once again sought the dubibus pleasure of continual drunk
enness. It was only after he had been arrested a second time and charges 
had been brought against him that h3 displ~~ed signs of contrition.
His repentance unfortunately was tardy. Tne specifications are clearly 
sustained by the evidence and the pleas of guilty. 

6. Specifications 1, 2, 3, 4, a..'ld 5 of Charge II allege t::at th,e 
accused, on or about 25 September, 26 September, 28 September, 10 October, 
and 12 October 1944, did "with intent to defraud wrongfully and u.111aw- 1 

fully make and utter" five checks in the respective sums of $25.00, 
$30.00, $50.00, {;20.00, and fi50.00, "and by mf>anS thereof., did fraudu
lently obtain" their face_ values in cash, "he the said Laccuserf/ then'· 
well !mowing that he did not have and not intending that. he should have 
any account with the National B3.nk of 'Fort Sam Houston at San Antoni.o, 
Texas, for the payment of said" checks. These acts were set forth 
as violations of Article of War 96. 

The accused executed the five checks mentioned ar!d obtained the 
full face value, of the first three from the Holt Hotel of Wichita Falls, 
Texas, and of the remaining two from the Hotel Adolphus of Dallas, 
Texas. All of them were drawn upon the National Ba.rik of Fort Sam 
Houston of San Antonio, Texas, in which he had never had any account 
whatsoever. From this factor alone the intent to defraud may be reason
ably deduced. As was said in 22 BR 271, CM 236069, Herdfelder, 

"The passing of checks by an officer in uniform, drawn on 
banks in wp.ich he did not have a.'l account, and on a, bank in which 
he must have known did not contain sufficient funds to cover his 
checks, and the obtaining of value for said checks; constitut~s 
a set of-circ1.llllstances from which fraudulent intent may properly 
be inferred by the court." 

From the same circumstances the intent not to establish an account may 
also be inferred. 20 BR 391, CM 234458, Williams. The fact that the 
accused ultimately made restitution in full will not exonerate him. 
19 BR 329, CM 233148, Swanson; 20 BR 77, CM 233722, Growden; 24 BR 31, 
CM 237522, Duggan. Specifications 1, 2, 3, 4, and 5 of Charge II have 
·been proved beyond a re~sonable doubt. 

7. Specification 6 of ·charge II alleges that the accused did, 11 0n 

or about 4 November 1944, while having a lawful wife, Betty Moody, 
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wrongfully and unlawfully contract and en-wr into a bigamous marriage 
'With Andrea Majalacas, without having first obtained a legal divorce from 
his lawful living wife, Betty Moody.• 'lhis was also stated to be in 
contravention or Article or War 96. 

The evidence for the prosecution and t.~e testimony of the accused 
leave no doubt that he entered into a bigamous marriage with Andrea 
Majalca. The ridiculous, ~lmost frivolous, explanation given by him 
for his infamous act requires no serious consideration. Beyond question 
he has committed a flagrant violation of Article of War 96. ·CH 276576, 
Pilger. 

8. · The accused, who ·is married, is about 22 years of age. After 
attending high school for three years, he entered the ~my as a private 
on 23 October 1942 and served in an enlisted capacity until 30 August 
1943 when he was commiss:i oned a second lieutenant. While overseas in 
1944, he earned the Distinguished Flying Cross and the Air Medal with 
three Oak Leaf Clusters. / 

9. The court was legally constituted. No errors injuriously affect
ing the'substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the. record of trial is legally suffi. 
cient to support the findings and the sentence and to warrant confirmation 
thereof. Dismissal is authorized upon conviction of a violation of either 
Article of War 61 or Article of War 96. 

Advocate. 

Judge Advocate. 

Judge Advocate. 

: 
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SPJGN-CM 280008 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

'ID: The Secretary o:f War 


1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 

are transmitted herenth for your action the record of trial and the 

opinion of the Board of Review in the case of Second Lieutenant James 

D. Moody (o-691402), Air Corps. · 

2. Upon trial by general court-martial this o:fficer pleaded guilty 

to, and was :found guilty of, absenting himself without leave from 31 

August to 2 October 1944 and again from 4 October to 9 November.1944, 

in violation of Article of War 61; and pleaded not guilty to, and was 

found guilty of, wrongfully and unlawfully making and uttering with in

tent to defraud five worthless checks and wrongf'ully and unlawfully con

tracting and entering into a bigamous marriage, all in violation of 

Article of War. 96. He was sentenced to be dismissed the service, to 

forfeit all pay and allowances due or to 'become due, and to be confined 

at hard labor, at such place as the reviewing authority might direct, 

for eighteen years. The reviewing authority approved the sentence and 

fonrarded the record ·of trial for action under Article of .War 48. 


J. A sumo:ary of the evidence may be found in the accompanying 

opinion of the Board of Review. I concur in the opinion of the Board of 

Review that the record of trial is legally sufficient to support the 

findings and sentence and to warrant confirmation thereof. 


At the end of a delay enroute of twenty-three days, the accused 
did not report to the new station to which he had been assigned but ab
sented himself without leave for a period of some thirty-three daya which 
was ultimately terminated by his apprehension. Two days later he was re
leased from arrest upon the understanding that he would proceed directly 
to his new post. Violating the trust reposed in him, he again absented 
himself without leave for some thirty-five. days at the termination of 
which he was again app-ehended and returned to military custody. In the 
meantime, to finance his meanderings about the State of Texas and his 
prolonged drinking parties with various friends along the way, he execu
ted and cashed some sixty-two worthless checks for only five of which he 
was tried in the instant case. DJ.ring the course of his drinking ad
ventures he married for the second time while a former marriage was still 
in full force and effect. · The only excuse given by him for these various 
derelictions was that "I just blowed my top11 • The day after his trial ac
cused escaped from confinement and remained absent without leave for 15 
days during which time 'he impersonated a captain and passed a number of 
other worthless checks. Although his offenses were extremely flagrant 
and aggravated, he deserves some clemency because of his excellent combat 
record for which he was awarded the Distinguished Flying Cross and the Air 
Medal with three Oak Leaf ClW!lters, because of his youth and immature sense 
of personal responsibility, and because of his apparently sincere attempts 
to make restitution of some of the monies 11rongfully obtained by him. 
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I accordingly recommend that the sentence be confirmed but that 
the forfeitures and confinement imposed be remitted and· that the sentence 
as thus modified be ordered executed. 

4. Consideration has been given to a telegram, letters, and a brief sub
mitted by Mr. o. o. Franklin, a civilian attorney retained on behalf of the· 
accused; to letters from the Honorable R. E. Thomason and o. c. Fi.sher, mem
bers of the House of Representatives, Mr. Thomas C. Hogan, and Mr. & Mrs. 
Enmett M. Moody; to a memorandum from the Honorable Albert Thomas, member of 
the House of Representatives; to various clinical records pertaining to the ac
cused; and to a record of the proceedings of a board of medical officers con
vened for the purpose of determining the mental accountability of the accused. 

5. The clinical records show that on 15 November 1944 the accused was 
diagnosed as being in a "constitutional psychopathic state, criminalismn. 
The findings of too board of medical officers subsequently convened on 4 
August 1945 were as follows: 

11a. 	That 2nd Lt. James D. Moody at the time of the alleged offenses was 
so far free from mental defect, disease and derangement as to be able 
concerning the particular acts charged, to distinguish right from wrong. 

b. 	That 2nd Lt. James D •. Moody at the time of the al. leged offenses was 
so far free from mental defect, disease and derangement as to be able 
concerning the particular acts charged, to adhere to the right. 

c. 	That 2nd Lt. James D. Moody at the time· of his trial was sufficiently 
sane intelligently to cooperate in his defense. 

d. 	 That 2nd Lt. James D. Moody does exhibit at this time a mild degree 
of anxiety reaction incident to 30 combat missions over Europe, mani
fested by tension, insanni.a, tremors of hands, and battla dreams. 

e. 	That this anxiety reaction mentioned in par. d above, was in all pro
bability of greater severity during the latter months of his overseas 
duty and continued upon his return to the United States, and may have 
been, at Je ast in part., responsible for the instability of behavior 
which resulted in the events that led up to his arrest. 11 

6. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation, should it meet with your approval. 

• 
~C~~M

13 	Incls 
Incl 1 - Record of trial 	 Major General 
Incl.. 2 - Form of action 	 ·The Judge Advocate General 
Inc1·3 - Ltr. fr. Hon. o.c. Fisher 
Incl 4 - Memo fr. Hon. Albert Thomas 
Incl 5 - Ltr. fr. Hon. R.E. Thomason 
Incl 6 - Two letters fr. Mr. o.o. Franklin 
Incl 7 - Telegram fr. Mr. o.o. Franklin 
Incl 8 - Brief submitted by Mr. o.o. Franklin 
Incl 9 - Ltr. fr. Mr. T.C. Hogan 
Incl 10 - Two letters fr. Mrs. E. :M. Mooa, 
Incl 11 - Ltr. fr. Mr. & Mrs. E.M. Moody 
Incl 12 - Clinicar records 
Incl 13 - Report of a Bd. of Medical Officers 

( 	Sentence confirmed but !orfeitures and confinement remitted.GCID 462, 

11 Oct 1945). 
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WAR DEPARThlENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, · D.C. 

1, MAY 1945 
SPJGV-cM 280010 

UNITED STATES 	 ) AR.1.'Y AIR FORCES 
) CENTRAL FLYING TRAINING COJMAND 

v. 	 ) 
) Trial by G.c.M., comrened· 

Captain ROBERT E. BAIR ) at San Angelo, Texas, 26 
(0-72S400), Air Carps·. ~ April 1945. Dismissal and 

total forfeitures • 

. OPllUON of the BOARD OF REVIEW 
SEMAN, MICELI and BEARDSLEY, Judge Advocates. 

1. The Board of Review )las examined the record of trial in the case 
of the officer na!l2d above and submits this, its opinion, to The Judge 
Advocate General. · 

2. Accused was tried upon 	the following Charge and Specifications: 

CHARGE: · Violation of the 96th Article of War. 

Specification 1: In that Captain Robert E. Bair; Air Corps, hav
ing been restricted to the limits of his post, did, at San 
Angelo Am.y Air Field, San Angelo, Texas, on or about 7 April 
1945, break said restriction by going to the city of San 
Angelo, Texas. · 

Specification 2: In that Captain Robert E. Bair, Air Corps, hav
ing been restricted to the· Umits of his post, did, at San 
Angelo Army Air Field, San Angelo, Texas, on or abo-.it 9 April 
194.5, break said restriction by going to the city of San 
Angelo, T·exas. 

Specification 3: In that Captain Robert E. Bair, Air Corps,· did, 
at San Angelo Army Air Field, San Angelo, Texas, on or about 
ll April 1945,rlth intent -to _deceive Lieutenant Colonel Oscar 
E.Lanctot, officially state to the said Lieutenant Colonel 
Oscar E. Lanctot, that he was not in the city of San Angelo, 
Texas, on Saturday night, 7 April 194.5, or words to that ef
f~ct, llhich statement was known b7 the said Captain. Robert &. 
E. Bair to be untrue. 

'He pleaded not guilty to and was found guilty of the Charge and Specifica
t~ons. He 11as sentenced to be dismisled the service and to forfeit all pay 
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and allowances due or to become due, the-court. considering one previous 
conviction by general court-martial under Article or War. 94. The re

. viewing authority approved the sentence and forwarded the record or . 
trial for action under Article of War 48. 

3~ Evidence. 

As a result of a duly approved sentence or a general court
martial the accused, inter alia, was restricted to the limits of his 
post for ore mmth, thesentence having been adjudged 16 March 194S 
t"EX.· A). The Post Executive Officer, Lieutenant Colonel Lanctot, on 
S April 1945, called the attention of the accused to the general court
martial order which directed the execution of this sentence. Lieu
tenant Colonel Lanctot then asked the accused if he realized what that 
sentence meant and received an affirmative reply (R. 8). He thereupon 
asked staff Sergeant Bristmr, the sergeant major at the post, -.hen the 
general court-martial orders were received at the post, and ·was ·told 
they- were received en .3 April 1.945. Lieutsnant Colonel Lanctot then· 
said that he would give the accused the benefit of the two days and 
make the restriction date from the third (R. 10). · 

Despite the restriction thus imposed upon the ·accused, Captain 
Selden J. King, A.c., testified that he saw Captain Bair at Steve's . 
Ranch Hruse in San Angelo at about 8 p.m. on the evening of 7 April l94S 
(li. 11) accanpanied by another officer and two women (R. 12). Captain 
Fetter, llho had known the accused personally for more than three years · 
saw ,the accused at about the same time arx1 at the same place. Captain 
Fetter nodded to accused. He noted that the accused sat at his table 
awhile after the nods of recognition were exchanged and then paid his 
check am lei't (R. 13 ). . 

On the 9th or April Captain Finkel was caning out of the San 

Angelo bank at about 1 p.m. He saw a car pass by in which he saw 

Captain Bair llho was the only occupant (R. 15). The two officers ex

changed nods (R. 16). 


·0n the 11th of April 194S, Lieutenant Colonel Lanctot, the execu
tive officer of the post, testif'ied that he asked the accused if he was 

· familiar with Article of War 24, to lrhich he received· an affirmative 
reply. The ldtness then testif'ied further that he asked accused if he , 
had been to town on Saturday morning or Saturday night (7 April). 
When asked .if he. further discussed this matter, he replied: . 

~A. He told me he had not been to town Satu~y morn

ing but had been t~ tmm Monday morning, llhich was the 9th. 
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I 	 repeated the question of whether or not he had been to town 
Saturday and be again said he had not." (R. 17). 

On redirect examination the witness again stated that he had as~ed ac
cused if' be had been in tow.i Saturday night (7 April) and the accused 
said be had not {R. 19). Accused then told Lieutenant Colonel Lanctot 
that the reason he went to town on Monday was for either license plates 
or repairs to his car. The witness categorically denied that accused 
had received any permission to leave the field to renew his license 
plates or to attend to any other matter dealing with his car (R. 18); 
and that before accused went to town for any ~urpose he would have to re
ceive permission. · · 

The accused took the stand in his offll defense {R. 20). He testi!ied 
that on 28 or 29 March he was told he was to be transferred to a gunneey 
school in Florida. He started •clearing the £ield11 as he was told to 
do. He had sent his things an ahead. · A ·half hour before he completed 
thia cl~ring of the field (presumably on 4 April) he was rotified to 
report to the personnel section. There he was told that he was to remain 
at the field until 14 April, and that "the previous orders said the 3rd". 
Realizing that this 1VOuld give him little time to go home before report
ing to his new station, he asked if it wruld be any good to see Lieu
tenant Colonel Lanctot or Colonel Poe apout •having the restriction • 
transferred11 • He saw Colonel Poe who told him it couldn't be done. Not 
having anything to wear, since his clothes had been sent on ahead, he 
asked Lieutenant Colonel Lanctot if he could go to town and get eome 
clothing. The accused .further stated: 

"* * * he said I could do that and any time an emergency came 
up to come in and see him or the adjutan~ .and they would see · 
Col. Palmer about getting permission for me.to go .to town.• (R.22). 

Accused then went into town about 6:30 on 7 April to get some clothes and 
· then went to Steve's Ranch House and Md something to eat, since he 
knew the mess hall would be closed by the time he got back to the field. 
On Monday (9 April) he went into town to get the cl¢hes he bad bought 
and a new license plate put. on the car. The accused admitted that on 11 
April, Lieutenant Colonel Lanctot asked him if he wa.s acquainted with the 
24th Article of War am further inquired if he had been in town Saturday 

' 	 morning and night to which the accused said that he had not been in 
town on Saturday night (R. 22). On cross-examination he stated that he 

' 	 knew he was restricted. He insisted, however, that he had permission to 
go to tovm for a specific purpose, i.e.• , to buy clothes, that that per
mission was given to him prior to 7 April 1945. It was accused's under
standing, He testified, that he could go on this errand at any time (R.25) 

: 
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qlld that if an emergency arose (apparently aside from the question of, 
buy-lng clothes) he had to ask special permission. As to the clothes 
purchases, he had already asked and obtained permission (R. 27). 

The accused further admitted that 11Saturday night" connnonly 100ans 
from 7 until midnight. He finally admitted under cross-examination that 
he was in tovm Saturday night, and that he told Lieutenant Colonel 
Lanctot that he was not in tovm Saturday night (R. 32). 

In rebuttal Lieutenant Colonel r..an~tot was recalled. He stated that 
he never gave the accused permission, express or implied, to leave the 
field ~R. 33-35)~ 

4. It would be difficult to imagine a case more clearly and compe
tently tried and proven. The accused was restricted to the limits of 
his station by a court-martial order. The order was approved by the re
viewing authority. So there could be no doubt.about it at all, the ac
cused was shown a copy of the order arid asked to sign an acknowledgment 
of a receipt thereof. He was told by the post executive officer on 5 
April, that his sentence of restriction would begin to run .from 3 April. 1 

The restriction was .for a period of one month. It was ordered executed 
on the 29th day of March 1945. · 

It has been held1that a court-martial sentence imposing a restric
tion becomes effective on the date it is ordered executed (Bull. JAG, Vol. 
III, p. 289, sec. 454(21)) notwithstanding the rule announcing adminis
trative policy as contained in paragraph 17£, AR 6o0-375, 17 May 19/43. 

The accused was therefore under restriction .from 29 :March and not 
from 5 April, the date the order was brought to his attention; or 3 April, 
the date the order was received at the field. Lieutenant Colonel Lanctot 
had no authorlty to chanee the date upon ,mi.ch the commanding general 
ord~red this sentence into execution. His attempt to do so does not 
affect the effective date of the sentence one iota. However, the dates 
.of the alleged breaches of restriction (7 April and 9 April) are viell 
within the one month period regardless of whether the effective date of 
the sentence is 29 March, .'.3 April or 5 April~ 

The evid~nce of captains King and Fetter unmistakably place the ac
cused outside the field on the evening of 7 April. The evidence of 
Captain Finkel unmistakably places the accused in the City of San Angelo 

, and off the limits of the post to which he. was restricted on the day of 
9 April. It is also equally clear from the testimony of Lieutenant 
Colonel I,anctot he did not give the accused permission to leave the field, 
beginning w.i.th 5 April at the least, at any time. In fact it is seriously 
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questio:cable if any authority short of that of the commanding genEral 
who was reviewing authority could have given such permission. We are 
not called upon, however,.to decide that question in this case, for 
apparently no permission was given the accused to leave the limits of 
his restriction. Despite the restriction and a·lack of any permission 
whatever, the accused willfully and deliberately committed two breaches 
thereof with the barest of excuses, and no legal or moral justification 
whatever. His subsequent denial of havi~ left the po~ on Saturday 
evening is difficult to understand, since he must have known he was 
seen by at least two ofiicers. It may be that he did not believe these 
officers I knowledge had been imparted to Lieutenant Colonel Lanctot. 
Ip any event when questioned he did deny he had been in to1'lll on Satur
day night. 

Actually Lieutenant Colonel Lanctot testified that he had asked 
the accused if nhe had been. to town Saturday morning and Saturday night" 
(Ii.. 17) to which the accused replied he had. not 11been to town Saturday 
morning, but he had been to town Monday morning•. When the accused 
took the stand in his defense, he attempted to show that he had not 
denied having been to town Saturday night, but merely denied having been 
there Saturday morning. From his reply, the inference that he was say
ing he had not been ir. town Saturday night is clear. He carmot hide be
hind so transparent a subterfuge. Such bare.:..faced deceit and bad faith · 
poorly hidden behind apparent candor, avails the accused nothing. As 
a matter of fact and record, he finally admitted, under rather stern 
cross-examination, that he· had said he was not in town on Saturday night. 
On page 32 of the record of trial there appears these questions and 
answers& 

"Q• You were in town on Saturday night between 7100 and 
midnight, weren't you?

"A. Yes. 
•Q. But you told Col. Lanctot you weren't in tOffll Saturday 

night? 

"A• That's correct.• 


The accused's testimony throughout:, indicates that his answers were often 
not in point, that he made a poor witness generally, that his defense •was based upon evasion and deceit and that it was not in good faith. 

That the statement of accused to Lieutenant Colonel .Lanctot was 
made with intent to deceive is too obvious to need camnent. What makes 
a statanent "officialII is that it be made during an official inquiry 
(C1.ii. 244159, Camp). For example, where· a nurse asks a field ot'.ficer a 
quest! on regarding his possession of anything that might interfere.with 

:: 
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. . 
his medical treatment, and the field officer makes an untruthf'ul reply, 
that reply is a false statement within the meaning of Article of War 9S 
(Dig. Ops~ JAG 1912-40, sec. 453(16)). In this case it is clear that 
the statement was made "officially", as alleged. Simple proof of this 
fact is that Lieutenant Colonel Lanctot. first made sure that the ac
cused was acquainted with the provisions of the 24th Article of War be
fore he put the question to him. Despite this, and k nowi.ng it to be a 
deliberate lie, accused said he was not in town Saturday night. It is 
sufficient to constitute an offense if' the statement, as in this case, · 

· is _sh01m to haTe been bol;h official and false (CM 233722, Gravrdon). · 

While a breach of restriction is not, inherently, so serious an 
·offense per .!! as to merit dismissal., a false official· statement is. con
duct which is not, and neTer has been, tolerated in an ofi'icer of the 
Army. 

5. The accused., according to War Department records is_ past 26 
years ol' age. He spent 4 years at Franklin and Marshall College, but 
failed to take a degree. He spent a year in selling and advertising. 
Thereafter, in June of 1941, he was appointed a fiying cadet. He was 
commissioned a second lieutenant, Air Corps, ORC, on 23 MW 1942 and 
entered en -~ctive duty at that time. He was promoted to first lieutenant 
16 October 1943 and to captain on 2l. September 1944. 

6. _The ccµrt was legally constituted and had jurisdiction of the 
subject matter and the person of accused. No errors injuriously allect
ing the substantial rights of accused were. committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty and the sentence., and to war
rant confinnation of the sentence. Dismissal i_s· authorized upon conrlc
tion of· a violation of' Article of War 96. 
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SPJGV-cM 280010 - 1st Ind 
, '!1 JUN 1s.15 . 

Hq Af',F, JAGO., Washington 25., n. c. 

TOa The Secretary of War 
. . 

l. Pursuant to Executive Order No. 9556, dated 26 "May 1945, · 

there are transmitted herewith £or your action the record of trial 

and the opinion of the Boa.rd of Review in the case of captain Robert 

E. Bair (0-725400)., Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of two breaches of restriction and with the making of a false 
official statement., in violation of Article of War 96. He was sen
tenced to be dismissed the service and to forfeit all pay and allowances 
due or to become due. The reviewing authority approved the sentence· 
and forwarded the record of trial for action under Article of War 48. 

3. A sunnnary of the evidence may be found in the accompaDlfing 

opinion of the Board of Review. 


This officer was restricted for one month to the San Angelo Arm:! 

Air Field, Texas, as the result of the appro,red sentence of a previous 

general court-martial effective on 29 March 1945. Despite this re

striction., on two separate occasions., 7 April and 9 April 1945 he le.ft 

the field and went to the nearby city of San Angelo. When asked 11 

April by the Executive Officer of the San Angelo Arm:! Air Field., his 

superior officer, whether he had gone to tO'Wll on 7 April, he denied 

having done so, knowing full well that his denial was false. 


I concur in the opinion of ·the Board of Review that the record of 
trial is legally sufficient to support the findings and sentence and to 

·warrant confirmation thereof. 

I recommend. that the sentence be confirmed but the forfeitures 

adjudged· be remitted and that the sentence ·as thus modified be ordered 

executed. 


. . 
4. Inclosed is a form of. action designed to carry into execution 


the foregoing recommendation., should it meet w.i.th your approval. 


C=.-.09---·-

MYRON C. CRAMER 
Major General 

2 Incla · The Judge Advocate General 
· 1· Rec of Triil 

----2 Form 0t Action 
( Sentence confirmed but !or.teitures remitted. GCID 263, 3 -~ 194S). 
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(391)WAR DEPARTMENT 
Arey Servioe Foroes 

In the Oi'fioe of' The JUdge Advocate General 
Washington. D. c. 

SPJGK - CM 280014 18 MAY 1945 

UNITED STATES ) INFANTRY REPLACEMENT TRAINING CENTER 
) Camp Fannin, Texa.a 

v. ) 

Capta.in LOUIS C. KNIGHT, 
(0-1292540), Infantry. 

JR. l Tria.l by G.C.M., oonTened at Camp 
Fannin, Texa.a, 20 April 1945. 
Diamiual. 

OPINION of the BOA.RD OF REVIll'I 
LYON, HEPBURN and MOYSE, Judge Advocates.· 

1. The Board of Review has examined the r·eoord -o_f trial in the oaae 

of the offioer named above and submits this, its opini~, to The Judge Ad
vocate General. 


2. The accuaed wu tried on the following Charge and Speoifioation1 

CHARGE• Viola.tion of' the 85th Article of' 'War. 

Speoificationa In that Captain Louis C. Knight, Jr, Headquarters, 
Sixty-eighth Training Battalion, Fourteenth Training Regiment, 
wa..1, a.t Camp Fannin, Texas, on or a.bout 8 April 1945, found 
drunk while on duty a.a Ba.ttalion Duty Officer. 

He pleaded not guilty to and was found guilty of' the Charge and i ta Speci

fication. 'No evidenoe.wa1 introduced of any previous oonviotion. He was 

1entenced to be diamis1ed the 1ervioe. The reviewing authority approved 

the sentence and f'onrarded the record of trial for action under Artiole of 

War 48. 


3. Evidence for the prosecution. The evidence for the prosecution 

showed that the accused was in the military aervioe of' the United Sta.tea,· 

on the date a.lleged in the Specification and at the time of' trial, with 

the rank of captain. He was the Executive Officer of' the 68th Battalion, 

14th Regiment, IRTC. Camp Fannin, Texas (R. 5,11). On 15 Febru&ry 1945 


.Colonel 	Frank H. Barnwell took colllJllaDd of the 14th Regiment and within a 
few days thereafter called a. :meeting or all of i ta officers. At that meet
ing, among other things, he. told the officers that he was "rabid against a:rr:, 
officer drinking while on duty" (R. 5-6). On Sundq evenillg 8 April 1945, 
he was reading in the officers' club or the Regiment. The radio we.a plq
ing. The ra.dio stopped and he heard someone snoring. Upon investigating 
he found an officer. slumped over a pin-ball machine, asleep and snoring. 
Colonel Barmrell sat down again and oontinued to read. He heard a. commotion. 
The officer had fallen to the floor and ·1ay there unconaoioua. The officer · 
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proved to be the accused. Upon asoertaining his name and organization, 
Colonel Barnwell telephoned 68th Battalion Headquarters to get the Duty 
Offioer to have accused removed to his quarters. He was informed by the 
corporal in charge of quarters that the accused was the Duty Officer. 
Colonel Barp.well thereupon summoned the Battalion Commander from Tyler, 
Texas. That officer and three others oame in and ca.rried the unconscious 
accused on a stretcher o~t of the olub to an ambulance. Colonel Barnwell 
ordered that the accused be taken to the hospital and subjected to a blood 
test (R. 6,7,15). In the opinion of Colonel Barnwell, Major F. M. Coombs, 
the Battalion Comrnander, and Lieutenant Arch M. Jack the accused was drunk 
(R. 8,15,28). At Dispensary No. 3, where the accused was taken, Major L. 
E. Standifer observed the accused unconscious on the stretcher and examined 

him (:1. 29). He we.s not able to state whether the accused was drunk by his 

observation of him (R. 30). He had accused ·sent to the Station Hospital 


.and 	requested that a blood test be made (R. 30). Lieutenant L. s. Trovato, 
a member of the house staff of the station hospital, who actually took 
charge of the accused, examined and treated him, stated that accused was 
unconscious when he was first brought into the hospital and that in his 
opinion the condition of the accused was due to the influence of alcohol, 
that he was drunk, and that he was incapable of performing any duties . 
(R. 32-33). Accused recovered in about twenty minutes after arrival at · 

the station hospital (R. 34)., 


The duty station of a battalion duty officer included any place 
within the regimental area.. The officers' club was within that area (R. 11, 
14). 

, In the 68th Battalion there were six officers regularly scheduled 

as battalion duty officers, the four company commanders, the adjutant, and 

the executive officer. A daily bulletin was issued showing the name of 

the officer designated as duty officer. The bulletin for 7-8 April 1945 

showed aocused to have been designated duty officer from noon 7 April to 

noon 9 April. Accused assumed that duty at the time specified and received 

special instruotions from the battalion commander (R. 13,20J Pros. Eic. 1). 

In the opinion of the Battalion Commander, Major Fred M. Coombs, who had 

assumed col1llll8.nd of the battalion on 15 Ma.rah 1945, a battalion duty officer 

may not be relieved from duty without the oonsent or permission of the bat

talion commander (R. 17). 


The Ba~talion Adjutant. Lieutenant B. w. Wilhelmson, who was absent 
during the week end, testified that it was a practioe in the battalion to o~ange 
duty officers without notifying the battalion commander. Such changes were 
permitted by him as adjutant or by the executive officer. No instructions to 
the contrary had.ever been issued by Major Coombs. His predecessor in office, 
Major J. R. Riddle, had authorized him (the witness) to effect changes and 
he· thought that he still had that authority, He, the adjutant, had not au~ 
thorized any change in the instant case, but the a.ocused himself was the 
executive officer of the battalion (R. 21,22). It was the battalion's 
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policy to pennit the executive officer to permit a change (R. 22), but it 
was also the battalions' policy to appoint only the company commanders, 
the adjutant, or the executivo officer as duty officer (R. 23). There was 
no rule or regulation prohibiting the appointment of other officers (R. 23). 

Corporal W. G. Garelik, the non-commissioned officer in charge of 
quarters of' the 68th Battalion Headquarters over the week end of 7-8 April, 
answered Colonel Barnwell 1 s telephone call and informed Colonel Barnwell 
that the accused was duty officer because his name appeared in· the bulletin 
posted on the bulletin board (R. 25-26). During his tour of duty he had no 
occasion to call the battalion duty officer (R. 27). 

4. gvidence for the defense. The accused elected to remain silent 
(R. 47). Captain Charles R. Helton testified that there were no written or 
oral regulations in the 14th Regiment prohibiting the exchanging of duty 
officers in the battalions nor specifying the required rank of the officer 
to fulfill the post. It was a. function under the control and supervision 
of the battalion (R. 35). 

About midnight of 7 April 1945, accused asked Second Lieutenant 

Delmar G. Mote, a.n officer of the 65th Batta.lion, to accompany him to the 


. quarters of Lieutenant E.G. Lassiter, a.n officer of the 68th Battalion. 
Lieutenant Lassiter was a.sleep. A.ocused a.wakened him and asked him to 
11take over" as duty officer for the accuaed as he wanted to go home. Lieu
tenant Lassiter said he would (R. 36-39). Lieutenant Lassiter testified 
that he was visited by the accused and a Lieutenant Mote at his quarters 
after midnight of 7 April 1945. Accused asked him to take over as duty 
officer 't·or him as he wanted to go home. He said he would. The following 
morning Lieutenant Lassiter went to the battalion headquarters and-told 
Corporal Garelik, the non-oommissioned officer in charge of quarters, that 
he was taking over as battalion duty officer and l ef't with him his barracks 
and apartment number. Lieutenant Lassiter performed the duties of duty 
officer for the battalion during that da.y. He inspected the.breakfast, noon, 
and evening meals. He was never relieved of his duty as battalion duty of
ficer (R. 40-42 ). Over the same week end he was also duty officer of his 
company, which required him to be available to check the charge of quarters 
and inspect the mess halls. He was um.er the impression that his duty as 
battalion duty officer would expire when accused returned to the Post. He 
saw the aooused in one or the mess halls on Sunday a.bout 1230, but accused 
did not see him so.he continued his duties (R. 43-44). Corporal Garelik 
corroborated Lieutenant Laasiter that the latter came in to the battalion 
headquarters on the morning of the 8th and told him that he ''was taking 
over duty officer" for the accused {R. 44-45) and where he could be found 
if needed. Neither officer told him subsequently that Lieutenant Lassiter 
had been relieved of that duty. Lieutenant Lassiter had not been relieved 
of that duty. Lieutenant Lassiter "dropped in at battalion headquarters 
during the afternoon and evening of Sunday 8 April 194511 but no change wu 
made on the bulletin board (R. 45). Corporal Garelik .st78.ted that the reason 
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he gave Colonel Barnwell the aocuaed's name as duty officer when he oalled 
that evening was ''because his name was on, the duty ros~er" (R. 47). 

5. The Manual for Courts-.Ma.rtie.l. (1928), paragraph 145, page 160, with 
reference to the proof required to sustain a finding of guilty of being found 
drunk on duty in violation of Article of War 85, provides a · --... 

11 (a) That the aooused was on a certain duty, as alleged, and 
(b) that he was found drunk while on such duty." 

It was olearly established beyond any doubt that the accused was 
found drunk on the evening of 8 April 1945 in the Reg~ntal Officers' Club 
a.t Fannin, Texas. This was prov~d by the testimony of numerous witness es 
including a medical officer who treated accused and observed his recovery. 
The issue raised, however, is whether accused was on duty as the battalion 
duty officer, at the time he was found drunk. The offense of which he has 
been charged is a serious one and if committed in time of wa.r carries with 
it a minimum sentenoe of dismissal (AW 85). 

It was shown without contradiction that aocused was appointed 
battalion duty officer at noon 7 April 1945. He undertook his duties as 
such at that time. His appointment was to continue until noon of 9 April 
1945. The battalion duty roster for 7 April 1946 signed by the adjutant 
for the battalion commander established accused's appointment and its dura
tion. A duty officer is an officer detailed to be constantly available for 
ce.11 in emergencies during a specifio period (TM 20-205, P• 95). 

The battalion commander had been with the battalion only for a 
short period of tie before the oocurrenoe complained of and was of the 
opinion that a duty officer could not be relieved of that duty onoe he 
undertook it without his authority or consent•. He himself' was in Tyler, 
Texas, previous to the oocurrenoe. The adjutant, 'Who was also absent from 
the camp, testified that it had been the custom for ..officers of the battalion 
to change duty officers after appointmentwithou1. notifying the battalion 
commander. It we.a "commonly done" by him as adjutant and by the battalion 
executive officer. The accused himself' was the executive officer. There 
were no regimental regulations governing the subject. The weight or the 
eTidence therefore favored the oonclWJion that it was a custom in that bat
talion that the duty officer appointed for a certain period by the batte.lion 
commander oould properly be relieved of that duty without obtaining the au
thority of the battalion commander. No rule, order, custom or regulation 
was ahawn to the contraey. The only evidence tending to show a contrary 
conclusion was the belief or opinion of' the recently appointed battalion 
c0I111ll8llder. 

It ia not neoessary, however, to determine whether the accused 
had the right to relieve himself of his duties as duty officer, or whether, 
having that right, he prope:lY exercised it by appointing another officer 
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to take his place who wa.a not within the class of officers usually appointed. 
The fact ia well established by a.11 of the ciroumstances shown that the 
aocuaed did leave his post and oease his duties as duty officer shortly a.f'ter 
midnight of 7 April 1945. He was not found drunk until the following even
ing. He ha.d not in the meantime resumed hi» duties a.s duty officer. The · 
accused's return to camp on Sunday about noon did not a.utomatioe.lly relieve 
Lieutenant Lassiter from duty aa duty officer (CM 240697, 26 B.R. 104). It 
therefore muat neceuarily follow that he was not found drunk on duty u duty 
of'fioer as alleged in the Specification. 

In R. 38,425, January 1877, reported in Dig. Op. JAG, 1912, page 
1'8, it WU heldl 

"I.XII C 14. Where an officer, after being specially ordered 
to rem.a.in with his oompa.Icy", absented himself' from it and from his 
dut,-, &.Dd, while thus absent., beoame am wu found drunk, held tha.t 
he was :not strictly chargeable with drunkennesa on duty und-;;-article

( . -. . 
38; but was properly oh&rgeable with drunkenness in violation of the 
sixty-second article, disobedience or orders, and wia.uthorized absence." 

The :Ma.nua.l for Courts-Martial (1928), para.graph 145, page 160., provides• 

"The offense of a person who absents himself f'rom hi• duty 
and is found drunk while so absent, or who is relieved from duty 
at a post a.nd ordered to remain there to await orders, and is found 
drunk during such status, is not chargeable under this article." (AW 85) 

The oaae might be likened to the oaae of a. • entry who leaves his poat before 
being regularly relieved and then gets drunk. He may properly be. conricted 
of' leaving hia post before being regularly relieved but not of' being found 
dnink on duty. Nor is the one offense a lesser included offense of the other. 

For the foregoing reuona the conviction of the accused of the 
Specification and Charge under disoussion may not legally be sustained by 
the rei)ord.. 

The accused, however, .is guilty of a lesser included offense. It 
wu olearly established that the accused was drunk in the officers' club on 
the post. Being drunk on post is a well recognized offense in violation of 
the 96th Artiole of War (CM 243763., 28 B.R. 73J CM 261879, Watt). Being 
drunk. under the circumstances wu olea.rly a leaaer inoluded"oTr'ense of being 
found drunk on duty aJJd therefore the conviotion mq be legally sustained 
to that extent. In our opinion only so much of the findings may be lege.lly 
sustained which finds the accused guilty of being drunk in oam.p in violation 
of' Article of War 96. 

6. War Department record• show ~ aocuaed to be 27 years of age and 
married. He graduated from high achool and for two year• attended college, 
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majoring in journalism. He was employed u a salesman and as an aasiatant 
manager of a finanoe company. On 21 September 1940 he enlisted in the 
Infantry alXl served as an enlisted man, reaohing the grade of sergeant, 
until 4 September 1942 when ho 'W8.& commissioned second lieutenant, Infantry, 
AUS. On June 1943 he waa promoted to firat lieutenant and on 22 April 1944 
to captain. Hi.a manner of performance or hi• duties f'rom 13 September 1943 
to April 1944 was graded u "excellent.• 

7. The court wu legally oonatituted and had juriadiotion onr tho 
acouaed and of the offense. Except as noted., no errors injuriously affeot
ing the substantial rights of the acouaed wore committed during the tria.l. 
In the opinion. of the Boa.rd o.t' Review the reoord of trial is legally auffi
oient to sustain only so much of the findings a.a finds the acouaed guilty 
of being drunlc in camp at the time and place alleged in the Speoi.t'ioathn 
in violation of Artiole 01' War 96., and legally sufficient to support' the 
sentence a.nd to warrant c.oni'irma.tion thereof. Diamiaaal ia authorized upon · 
oonviction of a violation of Article ot War 96. 

Judge Advocate. 

6 
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SPJGX • CM 280014: 	 lat Ind 

Bl °Af3F. dA.GO, WaahiDgton 2s. D. c. 

TOa The Secretary" of War 

1. .Pursuant to Executi·re Order No. 9556. da.ted Mq 26. 1945, tlwre 
a.re transmitted herewith for your aotion the record or trial and the 
opinion of the Board ot Renew in the cue or Ca.ptain Louis c. Knight. 
Jr.· (0-1292640), Infantry. 

, 
2. Upon trial by-. general court-martial thi• of.fioer was found guilty 

or being foum drunk on duty in Tiola.tion or Article ot War 85. Hem ••n
tenoed to be diamiued the aerrloe. The reviewing authority approved the 
sentence aDd forwarded the record or trial tor action under Article of We.r 
48. 	 . 

3. A. summary of the evidence mq be found in the a.ccompa.eyi.ng opinion 
ot the Boe.rd ot Renew. I concur in the opinion of the Boa.rd of Rerlew 
tha.t the record. of trial ia legally auf.fioient to support only ao muoh ot 
the findings ot guilty u ti.nda the accu.sed guilty- or being drunk in camp 
at the~ and place alleged in the Specification in 'rlolation of Article 
of War 96 a.nd legally sufficient to support the aentenoe t.Dd to ll&l"rant con
finnation thereof. · · 

The accused, while stationed at~ Camp h.m:liu. Texas. wu appointed 
battalion duty officer tor two da.ya. He was the battalion executive of.ficer. 
About midnight or the .first day, in the absence of the battalion OOIIIIJlaDding 
of:t'ioer and the adjutant he had another officer taJce over and perform his 
duties as duty o1'ficer and left the camp. The next evening he waa-f'ouDi 
drunk in the Regimental Oftioera' Club in the camp by the Regimental Commander. 
War Department records show that the a.ocU1ed, now a captain, enlisted in the 
military 1ervioe in ~940 am served. u an enliated man. reaching the grade 
of' sergeant. until 4 September 1942, when he· 1ra.a commisaioned a aeoom lieu• 
tenant, .Inf.,ntry. The manner in whioh be bu performed hia duties ia ra.ted 
u excellent. In via of the previous good record a.nd efficiency ot the · 
accused I recommend that the aentenoe be commuted to a reprimand. a.Di torf'ei• 
ture of ~O pq per nionth for six ·month.a. a.nd that the aentenoe as thus 
modified be carried into execution. 

4. Incloaed is a form of action designed to carry into execution the 
foregoing reoommend.ation. should it meet with your approval~ 

~ <:::.~, 
2 	 Inola :MYRON C. CRAMER 

l. - Record of.trial lbljor General 
2. • Form ot action 	 · The Judge Advocate General 

( 	Sentence confirmed but commuted to a reprimand and forfeiture ot tso, pq 

per month for. six months. GCMO 241, 19., June 194S) • · 
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WAR DEPART?,IENT. 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

1 & MAY 1945 
SPJGV-cM 28002.3 

UNITED STATES ) FIRST AIR FORCE 
) 

v. ) Trial by G.C.M., convened 
) at Morris Field, North 

First Lieutenant ROBERT B. 
HITCHCOCK (o-664598), Air 

) 
) 

Carolina, 24 April 1945. 
Dismissal and total for

,Corps. ) feitures. 

OPINION of the BOARD OF, REVIEW 
SEMAN, MICELI and BEARDSLEY, Judge Advocates 

l. The Board of Review has examined the record of' trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fications: 

' CHARGE: Violation of the 94th Article of '\'Tar. 

Specification l: In that First Lieutenant Robert B. 
Hitchcock, Air Corps, Squadron F, ll9th Arw Air 
Forces Base Unit (CCTS-L), did, at Morris Field, 
North Carolina, on or about .31 May 1944, present for 
payment a claim a;ainst the United States by present
ing to Major c. L. Johnson, Finance Officer at Morris 
Field., North Carolina, an officer of the United States., 
duly authorized to pay such claims., a Pay and Allowance 
Account voucher (WD AGO Form No• .3.36) in the amount of 
$.368.40 for pay and allowances, which claim was false and 
fraudulent in that it included a credit in the 81'lount of 
$8.3 •.3.3 for additional pay for flying from l May 1944 to . 
.31 May 1944, during which month the said First Lieutenant 
Robert B. Hitchcock had not performed the prescribed aerial 
flights to entitle him to such flying pay, and which claim 
was then known by the said First Lieutenant Robert B. 
Hitchcock to be false and fraudulent. 

Specification 2: In that First Lieutenant Robert B. Hitchcock.,
****, did, at Morris Field, North Carolina, on or about 
.31 July 19~-, present for payment a claim against the 
United States by presenting to Major C. L. Johnson, · 
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Finance Of.ricer, Morris Field;· North Carolina, an 
officer of the United States, duly authorized to pay 
such ciaims, a Pay and Allowance Account voucher (WD AGO 
Form No. 3.'.36) in the amount of $451.74 f'or pay and allow
ances, which claim was false and fraudulent in that it 
included a credit in the amount of $166.67 for additional., 
·pay.for flying from 1 June 1944 to 31 July 1944, during 
which months the said First Lieutenant Robert B. Hitchcock 
had not performed t~e prescribed aerial flights to entitle 
him to such flying pay, and which claim was then lmown by 

· 	the said First Lieutenant Robert B. Hitchcock to be false 
and fraudulent. 

Specification 3: In that First Lieutenant Robert B. Hitchcoc~,
****, did, at Morris Field, North Carolina, on or about 
.31 August 1944, present for payment a claim against the 
United States by presenting to Major c. L. Johnson, Finance 
Officer at Morris Field, North Carolina, an officer of the 
United States, duly authorized to pay such claims, a Pay 
and allowance Account voucher (Ym AGO Form No. 336) in the 
amount of $368.40 for pay and allowances, which claim was 
false and fraudulent in that it included a credit in the 
amount of $83.33 for additional pay for flying from 1 
August 1944 to 31 August 1944, during which month the said 
_First Lieutenant Robert B. Hitchcock had not performed the 
prescribed aerial flights- to entitle him to such flying 
pay, and, which claim was then lmown by the said First Lieu- · 
tenant Robert B. Hitchcock to be false and fraudulent. 

Specification 4: In that First Lieutenant Robert B. Hitchcock,
****, did, at Morris Field, North Carolina, on or about 
30 September 1944, present for payment a claim against the 
United States by presenting to Major c. L. Johnson, Finance 
Officer at Morris Field, North Carolina, an officer ot the 
United States, duly authorized to pay such claims, a Pay and 
Allowance Account voucher (WI} AGO Form No. 336) in the amount 
of $367.00 for pay and allowances, which claim was.false and 
fraudulent in·that it included a credit in the amount of 
$83.33 for additional pay for flying from 1 September 1944 
to JO September 1944, during which month the said First Lieu
tenant Robert B. Hitchcock had not performed the prescribed 
aerial ·flights to entitle him to such flying pay, and which 
claim was then· known by the said First Lieutenant Robei:t 
B. Hitchcock to be false and fraudulent. 

Specification 5s In that First Lieutenant Robert B. Hitchcock, ****, did, at Morris Field, North Carolina, on or about, . 
31 October 1944, present ·for payment a claim against the 
United States by presenting to Major c. t. Johnson, Finance 
Officer, at Morris Field, North Carolina, an officer of the 
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United States, duly authorized_to pay such claims, a Pay 
and Allowance Account voucher (WD AGO Form No. 336), in the 
a.mount of $368.40 for pay and allowances, which claim was 
false and fraudulent in that it included a credit in the 
amount of $83.33 for additional pay for.flying from 1 
October 1944 to 31 October 1944, during which month the 
said First Lieutenant Robert B. Hitchcock had not performed 
the prescribed aerial flights to entitle him to such flying 
pay, and which claim was then known by the said First 
Lieutenant Robert B. Hitchcock to be false and fraudulent. 

· Specifieation 6: In that First Lieutenant Robert B. Hitchcock,
****, did, at Morris Field, North Carolina, on or about 
.30 November 1944, present for payment a claim against the 
United States by presenting to Major c. 1·. Johnson, Finance 
Officer at Morris Field, North Carolina, an officer of the 
Unite_d States, duly authorized to pay such claims, a Pay 
and Allowance Account voucher (WD AGO Form No. 3.36) in the 
amount of $367.00 for pay and allowances, which claim was 
false and fraudulent in that it included a credit in the amount 
of $8.3.33 for additional pay for flying from l November 1944 · 
to 30 November 1944, during which month the said First Lieu
tenant Robert B. Hitchcock had not performed the prescribed aerial 
flights to entitle him to such flying pay, and whl:,ch claim was 
then known by the said First Lieutenant Robert B. Hitchcock to 
be false and fraudulent. 

Specification 7: In that First Lieutenant Robert B. Hitchcock, 
~, did, at Morris Field, North Carolina, on or about 
31 December 1944, present for payment a c~aim against the 
United States by presenting to Major c. L. Johnson, Finance 
Officer at Morris Field, North Carolina, an officer of the 
United States, duly authorized: to pay such claims, a Pay 
and Allowance Account voucher (WD AGO Form No. 336), in 
the amount of f368.40 for pay end allowances, which claim 
was false and fraudulent in that it included a credit in 
the amount of $83.33 for additional pay for flying from 
1 December 1944 to .31 December 1944, during which month 
the said First Lieutenant Robert B. Hitchcock, had not 
performed the prescribed aerial flights to entitle him to 
such flying pay, and which claim-was then known by the said 
First.Lieutenant Robert B • .Hitchcock, to be false and 
fraudulent. 

_He pleaded not guilty to and was found guilty of all the Specifications 
and the Charge. No evidence t>f previous convictions was introduced. He 
was sentenced to dismissal, total forfeitures and confinement at hard 
labor for two years. The reviewing authority approved the sentence 
but remitted the confinement and forwarded the record of trial for 
action under Articl'e of War 48. 
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3. The evidence in the case is plain and simple. There was no 

oral testimony. By stipulation, duly authenticated photostatic copies 

(in place of the original) of the pay vouchers submitted by the accused 

to the Finance Officer at Morris Field, on .31 :May 1944, 31 July 1944, 

31 August 1944, .30 September 1944, 31 October 1944, .30 November 1944 

and 31 December 1944 (R. 7; Pros. Exs. 1 to 7 incl.), were admitted. 

Each of these vouchers show that for the respective months covered, the 

accused certified that he was entitled to additional pay for flying in 

the.sum. of fB.3.33 per month except that the voucher filed in July 1944 

covered flying pay for that month and June as well. 


The evidence of J:"irst Lieutenant Irwin K. Clisby (ad!ritted by · 

stipulation) shows that he is the training secretary of Operations 

and Training, Morris Field; that the only records available at that 

field show that the accused from l May to .31 December, inclusive, had 

a total of only one hour's flying time in July; less than 2 hours in 

October and two hours and forty minutes of co-pilot time in December. 

There was also admitted in evidence a state:ncnt of the ·accused ( R. 7; 

Ex. 8) in which he admitted that he realized that in some of the in

stances in 1Vhich he is charged with presenting vouchers including 

false claims of flying pay, he knew they were false, but intended to 

settle with the Government •at such time as my permanent grounding 

orders were received11 • He also stated in this statement that he nad 

been grounded in Italy in December 1943 and was returned to the United 

States in January 1944. He said further that he was not sure that he 

had been officially cleared by the fli~ht surgeon but the latter had 


· suggested. that he do some flying preferably as co-pilot. He assumed 
that that was sufficient authority for him to do the little flying he 
did. The prosecution invited the court•s attention to AR 35-1480.and 
requested that judicial notice be taken thereof (R. 7). Those regu
lations provide inter alia that a qualified aircraft pilot must not 
only be requitied by competent authority to participate regularly and 
frequsntly in aerial flights, but must make 10 or more flights 
totalling at least 3 hours or be in the air at least 4 hours during 
one .calendar month or make at least 20 flights totalling at least · 
6 hours, or be in the air at least 8 hours during two consecutive 
calendar months (pars. 2 and 10 (a & b), AR 35-1480, 10 Oct. 1942). 

For the defense, the accused himself tqok the stand and testified 
under oath. He detailed his overseas duty, and related that he arrived 
at Morris Field 4 May ~944 and took over tpe duty as assistant public 

. relations officer, subsequently becoming public relatfons officer. He· 
stated further that he had no intention of keeping the money representing 
his flight pay (R. 9) and intended to repay it at the time his 11perma
nent grounding pap3rs• returned from Washington. He admitted on cross
examination that he was aware of current regulations regarding fiying 
time and that his·request to the finance officer for deductions from 
his monthly pay was· made after the discrepancy was noted by the Air 
Inspector's Office. His explanation follows (R. 11): 
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•A. As far as I lmow that is true; Major Johnson, 
the Finance Officer, called me and asked me to come over. 
there and told me· I had erroneously overdrawn certain 
a.mounts and I signed the letter and left it with him; that 
is all I heard about it.• 

He further explained to the court: 

"A. It was brought to my attention by Major Johnson 
and at that time I stopped it, but I thought it would be 
arranged that way, that they would come up to me and say I · 
was overdrawn on my pay and would have to pay it back; I 
intended to pay it back and I thought I would get my permanent 
grounding orders and I intended to take that over to the 
Finance Officer and pay it back in a lump sum or by the month•. 

He further admitted acting as assistant defense counsel for a flight 
officer charged with practically the same offense of which he was ac
cused. He told the court that he believed he was on flying status at 
the time he put in for his flying in July, October and December; that 
he was grounded and his original grounding was because of health. 

The defense .then put Captain I. c. Wagner, Jr., Assistant Air 
Inspector, on the stand. This witness testified that he was with 
the accused overseas; that the accused had a general reputation of 
high moral standing a."ld integrity; that he never •backed• on anything 
he was required to do; that he was above average in conscientiousness 
and that he had had malaria and yellow jaundice frequently (R. 14). 
Lieutenant Colonel Fairfield, the Deputy Conunanding Officer of Morris 
Field stated he knew the accused for more than a year; that the ac

. cused carried on his duties in an excellent manner. Ernest Hunter, 
managing editor of •The Charlotte nbserver• testified that he lmew 
the accused for almost a year; that the accused has been cooperative 
in every way, that.the relationship between the witness• paper and _ 

'Morris Field had improved since Lieutenant Hitchcock had been dealing 
w1th them, and that the accused was a credit to the Field•. The 
evidence of Brigadier General R. c. Oliver is as follows: 

•* * * I desire to place on record that it is my opinion 
that 1st Lt. Robert B. Hitchcock is an efficient and trust
worthy young officer who performs his duty.a.s Publicity 
Officer, insofar as his relationship to Wing Headquarters is 
concerned, in.a superior manner. I have lmown Lt. Hitchcock 
for the past six months and consider him or excellent character 
and high moral standing. In my opinion, h~ will become an offi 
cer of considerable value to the service in the post-war period, 
if he should desire to remain in the regular service. This 
officer is enthusiastic and intelligent, and with more experi
ence and age should prove to be an outstanding officer in his 
speciality.• 
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The evidence of Major Vandenberg, Public Relations Officer of the 
Third Air Force is to the same effect.· 

4. The offenses or which the accused has been found guilty have 
been established by the court•s taking judicial notice of AR 35-1480 
which requires, ~ alia, that the· accused have .rt least four flying . 
hours in any one month, and by the duly authenticated. copies of the pay 
vouchers presented by the accused to the Finance Officer at Morris 
Field, -which indicate that he signed each one; th.at those vouchers·claim 
fiying pay for the months from May to December 1944, inclusive, and that 
the accused did not fly sufficient hours in any of those months to be . 
entiUed to flying pay~ Those hou,rs which he did fly were unauthorized. 
He .admitted. at the trial. that he knew his claims to flying pay were un
founded, i.e., false. His explanation that he expected to •settle• the 
entire matter with the Government at a later date, when he was •officially11 
and .tinal.J.y" grounded is no legal justi~ication for the cOlllmission of' the 
offenses with which he was charbed. The fact that he actually acted as 
assistant,defense counsel .tor a flight officer in a.similar case to his 
own should have brought home to the accused the seriousness and the 

· consequences of his acts·. He stated in this statement (Ex. 8) that 
the personnel section made out his voucher, in~luding fiying pay; that 
he told the clerk he was not entitled to.flying pay and to leave flying 

. time oft the voucher, but when he went to sign the voucher flying time . 
was included and ~~ needed ~ money he signed, thinking it would 
take three weeks to get paid if he '!llade a new voucher (R. 12), It 

· can hardly be said that the above is a valid reason for making a false 
claim against the Government. ·At best, it merely shows an inability 
to resist temptation when presented, which can hardly be called a justi

. fication for the commission of an offense as serious as the offenses which 
th~ accused was found guilty• 

. 5 •. It is noted that the actual findings of the court, as well as 
the sentence, have been entered in pen and ink upon the typewritten 
transcript of the record of trial in spaces left for the purpose, with· 
no initials appearing to show who made the entries or when the;r were made: 
Upon its face this· would appear to be questionable. Howeve~, the record 
is properly authenticated by·the proper officers, who would hardly sign 
the ncord with these spaces in blank. The reason for this apparent 
irregul.arity is.also obvious. The findings and sentence were both 
unannounced, and the record apparently prepared be!ore the trial judge 
advocate entered the recording in longhand. He certif'ied,,however, that 
he personally recorded the findings and sentence as required by paragraph 
862, Manual tor Courts-Martial, 1928, on the very paper llhere he had 
authenticated the record. This cures the irregularity, if such it be. 
It would have been 1:>etter practice to have the findings and sentence typed 
in originally. Perhaps the failure to .do so was to, keep. the findings and 
sentence & secret from the reporter, apparently an employee at the field. 
But the reason for this dpes not appear. · 
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6. The records of the War Department show the accused to be 
29 years 6f age. He is married. He became an aviation cadet and 
upon graduation from Foster Field, Victoria., Texas., where he had his 
advanced training Y:-as commissioned a second lieutenant in the ORC 
(Air-Res) and entered on active duty 6 September 1942. He was pro-, 
moted to first lieutenant on 15 Nov;mbe.r 1943 while overseas. He 

· · was 	on overseas duty for a period of one year. During this time he 
flew 25 missions, was awarded the Air Medal, the Oak Lea! Cluster 
to the Air }.{edal, the Presidential citation tQ the 340th Bomb ·Group 
as well as the EAME ribbon with four bronze stars~ ' 

. 7~ The court was legally constituted and had jurisdiction of 
the subject matter and of the person of the accused. No errors in
juriously affecting the substantial rights of the accused were conmp.tted 
~uring the trial. In the opinion of the Board of Review, the record. 
of trial is legally sufficient to support the findings of guilty and 
the sentence, and to warrant confirmation of the sentence. Dismissal 
is authorized upon conviction of. a violation of the 94th Article of 

•War. 	 -;7 

Judge Advocate. 

/ 
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SPJGV-CM 280023 1st Ind 

Hq ASF, JAGO, Washington, 25, D.c. JUN : ;_; i945 

TOI The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted h~rewith for your action the .record of trial and the 
opinion of the Board- of Review in the case of First Lieutenant Robert 
B. Hitchcock (o-664598), Air Corps. : • 

' ' 

2. Upon trial by general court-martial this officer,was found 
guilty.of a violation of the 94th Article of War in seven separate 
Specifications, each charging a false claim made by filing & voucher 
for flying :i;.ay not due the accused. He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to beccme due and to 
be confined at hard labor at such place as the reviewing authority may· 
direct for t\'IO years. The reviewing authority approved the sentence but 
'i-em:itt~- the confinement and forwarded the record of trial for. action 
under tr.t1 48th Article ·of War. 

3. j A summary of the evidence may be found in the accompanying opin
ion ~f_Jhe Board of Review. . ·. . 

. From May until December 1944 the accused was not auth9rized to fly; 
paving been grounded. He did not do sufficient flying in any one of the 

/aforesaid months to entitle him to flying pay. Knowing this full well, 
nevertheless each month for seven months he filed a claim for flying 

.. pay, amounting in the aggregate to $666.65. 

I concur in the,opinion of the Board ~f Review that the record of 
trial is legally sufficient to support the findings and sentence as ap~ 
proved by the reviewing authority and to warrant confirmation thereof. 

. . 

I recommend that the sentence as approved by the revieWi.ng author-. 
ity be confirmed, but that the forfeitures be remitted, a.rd that as thus 
modified the sentence be ordered executed. · · 

4. Inclosed is a form of action designed to carry into execution 

the foregoing recanmendation, should it meet with·your approval. 


·---- 
1.'YR.ON c.· CRAMER 
Major General 
The Judge Advocate General 

2 Inell . 
l Rec of Trial 
2 Farm of Action 

( Sentence as approved by reviewing auth6rit7 confirmed but forfeitures 
remitted. GCW 2781 S July 194S). · , 
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