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(1) 
WAR DEPARTMENT 

Army Service Forces 

In the Office of The Ju:ige Advcl::ate General 


Washington, n.c. 


&' ~GQ - CM 276703 

UNITED STATES 	 ) 
) 

v. 	 ) 
) 

First Lieutenant HERBERT 
. L. AcNEELY (0-36342S), Air ~ 

Corps. ) 

FIBS!' AIR FORCE 

· Trial by G.C.M., convened at 
Yfestover Field, Massachusetts, 
A> February 1945. Dismissal, 
total forfeitures and conf'ine
ment for three. (3) ~rs. · 

- - - _, 

OPINIOO of the BOARD OF REv:mv 
ANDRENS, mEDWCK and BIIBER, Judge Advocates 

l. The record of trial in the case of the officer named above 
has been. examined by- the Boe.rd of Review and ·the Boe.rd submits this, 
its opinion, to The Judge .A.dvocate General. 

· . 2. The accused was tried upon the follOll':ing Charges and Speci
fications, · 

CHARGE I: Viola.tion of the 93rd Article, of War. 

Specification l: In that Herbert L. J;k)Neely, lat Lt., Air 
Corps, Section D, 112th ilF Base Unit (Bombardment 
(H)), Arey Air Base, Westover Field, M!Lssachusette, 
did, at Hartford, Connecticut, on· or. about 8. Au.gust . 
1944, with :intent to do her bodily harm, commit an , \ ' 

assault upon Grace B. M::Neely by threatening her with 
. a dangerous weapon, to wit, a loaded pistol. 


... ' 

Specification 2s · ·tn that Herbert L. J,cNeely, 1st Lt., Air 

Corps_, Secticn D, 112th W' Base Unit (Bombardment 
(H)), Army Air Base, Westover Field, Massachusetts, 
did, at Hartford, Ccnnecticut, on or about S August 
1944, nth intent to doh.er bodily.harm, commit an 
assault upon at-ace B. J;k)Neel.7, b;y choking her about 
the naek and throat ~1th his hands. 

Specification 31, (Finding o! not guilt;r.) 

CHARGE IIs Viola.tion o! the 96th Article o! War. 

Specification1 In that Herbert L. leNeel.1', lat .Lt., 
l 

AU' 

Corps, Seotiai D, 112th ilF Base ·Unit (Bombardment 

(H)), Arnry Air Base, Westover Field, Massachusetts, 

did,_ at Spring!ield, Massachusetts, en or about 8 

.lugust 1944, unlawfully car1"7 a ccncealed weapon, . 

viz a pistol. 




(2) 

.A.DDrrIClJA.L CW.GE, Violaticn of the 94th .Article of War. 

Specifications l and 2s 	 (Pleas of the statute of Limita
tions sustained.) 

Specification 3: In trat First Lieutenant Herbert L. 
l,i::Neely, D Squadron, 112th Army lli Forces Base 
Unit (CCTS (H)), did, at Keesler Field, Mississippi; 
en ar about 28 Febrw.ry 1942, nake a claim a~inst 
the United States by presenting to Lieutenant 
Colonel R. K. LeBrou, Finance Def&,rtment, an offi 
cer of the United states, duly authorized to pa.y 
swh claim, a pay and allor;a.nce account voucher in 
the amount of $1SJ.90, for pay and allowances tor 
the period l February 1942 to 28 February 1942, 
which claim was false and fraudulent in tha. t nota
tion of Class E allotment in the amount of $100.00 
11as omitted from said vowher and was then known 
by said tirst Lieutenant Herbert L.. :t.i:Neely to be 

· false and fraudulent. 

Specifications 4-2ls These Specifications are identical 
with Specif'ication 3, except as to the places, times 
of nak:1ng, periods of time covered by, and the 
amounts of the claims, and the names of the F:mance 
Officers to whom presented, 1Vhich exceptions are, 
respectively, as follairss 

a. Date of wing. Name of 
Speciti-. · 
caticn 

.b. Period of time 
covered, A.mount 

Fina.nee 
o.t.ticer 

4 a. 31 l.tu'ch 1942 $185.70 
be l M:u'Ch 1942 to 

31 l&i.rch 1942 

·s •• 30 J.pril 1942 $185.10 1st Lt. G.B. 
b. l April 1942 to 

JO April 1942 ,. 
Crandall·, 

6 Ur Corps Otf'i
cer Candidate . 

a. 31 lily 1942 
b. l May 1942 to 

$322.SS Capt. K.11'. 
Hurst 

School, Kialli 
Bee.ob, Florida 

31 J&t.y 1942 

7 ~ rorcea Off'i':' a • .30. June 1942 
cer Candidate • b. 1 June 1942 to 

$266.85 'Capt. K.W. 
Hurst 

School, Miami 
Beach, Florida 

):) June 1942 
' · · 
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(;) 

a. Date of making. Name of 
Specif'i- b. Pericxi of time F:inance 
· cation Place covered. A.mount Officer 

8 Army Air Forces 
0fficer Candi
date and Officer 
Trng Station, 
Miami Bea.ch, 
Florida 

a. 
b. 

31 July 1942 
l July 1942 to 

31 July 1942 

$310.25 Capt. K.W. 
Hurst 

9 ArtrJY Air Fore es 
Officer Candi
date and Officer 
Trng Staticn, 
Miami Beach, 
Florida 

a. 31 August 1942 
b. l August 1942 to 

31 August 1942 

$289.25 M9.jor K.W. 
Hurst 

lO Army Air Forces 
Offie er Candi~ 
date a.nd Officer 
Trng Station, 
i,tlami Bea.ch, 
Florida 

a • .30 Sept. 1942 
b. l Sept. 1942 to 

30 Sept. 1942 

$287.85 Major K.w. 
Hurst 

11 J.:rmy Air Forces 
Officer Candi
date and Officer 
Trng Station, 
Miallli Beach, 
Florida 

a. .30 Nov. 1942 
b. l Nov. 1942 to 

30 Nov. 1942 

$287.85 Major K.W~ 
Hurst 

12 Army Air Forces 
Basic Trng Com. 
119, Miami Beach, 
Florida 

a. 
b. 

28 Feb. 1943 
l Feb. 1943 to 

28 Feb. 1943 

$915.05 Ml.jar K.W. 
Hurst 

13 1rmy Air Forces 
Basic Trng Com. 
119, Miami Beach, 
Florida 

a. 
b. 

31 March 1943 
l M:Lrch 1943 to 

31 March 1943 

$359.25 Major K.w. 
Hurst 

l4 Army Air Fcrces 
Basic Trng Com. 
119, Mia.mi Beach, 
Florida 

a. 
b. 

JO April 1943 
l A.pril 1943 to 

JO April 1943 

$363.52 Major K.W. 
Hurst 

15 urr.r:r .lir. Forces 
Basic Trng Com. 
1/9, Miami Beach, 
Florida 

a. 31 J.hy 1943 
b. l lay 1943 to 

31 lay 1943 

$.369.25 Mljcr K.W. 
Hurst 

3 




(4) 


a.· Date of making. Name of 

Specifi- b.• Pericrl of time Finance 
cation ~ covered. Amount Officer 

16 	 Army Air Forces a. 30 June 1943 $367.85 M:ljor K.W. 

Basic Trng Com. b. l June 1943 to Hurst 

119; lliami Beach, 30 June 1943 


· Florida 

17 Army Air Farces a. 31 July 1943 $369.25 !Bjor K.W. 
Basic Trng Com. b. l July 1943 to · Hurst 
#9, Miami Beach, .'.31 July 194.'.3 
Florida 

18 Mitchel Field, a. 31 A.ug. 1943 $.359.25 Lt. Col. Jol:m 
New York b. l .A.ug. 194.'.3 to w. Reed 

.'.31 Aug. 194.'.3 

19 Mitchel Field, · a. :.'.30 Sept. 194.3 $.357.85 Lt. Col.- R.M•. 
New York b. l Sept. 194.'.3 to Dougherty 

.'.30 Sept • 194.'.3 

2;) Mitchel Field, a. 31 Oct. 194.'.3 $.'.359.25 Lt. Col. R.M. 
New York b. l Oct. 194.'.3 to · Dougherty 

.'.31 Oct. 194.'.3 

21 Mitchel Field, a • .'.30 Nov. 194.'.3 $.'.357.85 Lt. Col. R.M. 
New York b. l Nov. 194.'.3 to Dougherty

JO Nov. 194.3 

He pleaded the statute of limitations in bar of Specifications l and 2 
of the Additional Charge, llhich plea was sustained. He pleaded not 
guilty to the Charges and to all other Specificntions. He 'Pfas found 
not guilty of Specification 3, Charge I and guilty of all other Speci
fications and of the Charges. No evidence of previous convictions was 
introduced. He -was sentenc.ed to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be caifined at hard 
labor at such place as the reviewing authority may direct for seven 
years. The reviewing authority- approved the sentence but remitted four 
years of the confinement imposed an:i forwarded the record of trial for 
actiop under Article of War 48. 

3. The evidence far the prosecution, briefly swnmarized, is sub
stantially as follorrss . 


(Because of a finding of not guilty and sustained pleas, Speci
fication .'.3, Charge I and Specificatials 1 and 2, Additiaia.l 
Charge, are not co~sidered). 

4 
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Specifications ,3-21, Additional Charge: 

Cn 5 December 1941, at, Camp Blanding, Florida, the accused, 

then a second lieutenant, 192nd field Artillery, executed an authori

zation for a .Class E allotment to his wife, Grace B. l.bNeely, in the 

amount of $100.00 per month for a period of 12 moo.tbs commencing l 

Deceni:>er 1941 and expiring 30 Noveni:>er 1942 (R. 26; Pros. Ex. 1). 


The court took judicial notice of Section II, War Department 

C:ircular No. 4, 1942, the terms of 'Which are as fC?llc,,vs: 


"II. Class E. Allotments. - l. All Class E allotments 
in effect on December 7, 1941, will be automatically extended 
for the duration of the war unless discontinued by writ.ten 
or radio authority of the allotter or officer respcnsible far 
personnel records of the irxiividuals concerned. Officers 
responsible for preparation of pay rolls or individual i:e,;r 
vouchers will continue to show deductions for all Class E 
allotments in effect en December ? , 1941, regardless of date 
of expiration irrlicated oo initial allotment ••••• " 

()1 6 January 1942 the Finance Office, Washington; D. c., sent 

to the accused at Camp Bland:ing, Florida, a letter of acceptance o£ 

the allotment authorizo:3d by the accused. This letter acknowledged 

receipt and acceptance, as of December 1941, of the authorization far 

allotment and advised the accused that the first check in ISyment ot 

the allotment would be mailed to the allottee ai or about 10 Januar;y 

1942; that the original of the letter should be retained in the 

accused's files; that a duplicate should be filed with the first pa7 

voucher submitted after receipt of the letter; and that the first· 

deduction for this allotment should be ma.de from the pay of the allottee 

for the month of DeceIIt>er 1941. The receipt o£ thi8 conmunication at 

Keesler Field, Mississippi on ar about 10 January 1942 was admitted by 

the accused to the investigating offiJ;er. The letter was recei"led in 

evidence without objecticn (R. 29J Pros. Ex. SH · · 


Thereafter, the accused failed to make .deductions for the 
mC11thly allotment en his pay vouchers and the Finarx:e o.tfice, W'aehingtcn, · 
D. C., farward'ed monthly checks in the sum or $100.00 each to Grace B. 

J.t:Neely, the accused's wife, all of llhich were cashed by,.or en the 

order of, Mrs. McNeely. These tacts are evidenced by ,certified, photo

static copies of pay vou::hers and allotment checks, all of which were 


. received in evidence without objecticn, except as to the checks for. 
10 Janw.ry 1942, and 2 Februaey 1942 (R. Z7, 28; Pros. Ex. 2, 3, and 4). 

The court was cautioned not to ccnsider the ?-Y· vouchers fer 

December 1941, and January 1942, nor the checks dated 10 January 19,.2 


. .. 
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and 2 February 1942, because of the susta:ined plea or the statute of 

limitations (R. 'Zl, 28). 


en or about 7 October 1942, while the accused -was stationed 
at Miami Beach, Florida, Lieutenant Colcnel Herbert o. Peet, Inspector 
General's Dep:i.rtment, Wash:ingtoo, D. C., (then Captain, Air Corps, 
Cormnand:ing Officer of the 650th School Squadron (Sp), AAFTTC, of which 
the accused was a member) received a colllllIUl'lication from the Adjutant 
General inclos:ing a letter from the accused I s wife to the F:inance 
Officer, Wash:ington, D. C. Mrs. M:Neely's letter set forth, :in sub
stance, that it was impossible for her to live and support her family 
of four children (Barbara, 17 years; Herbert, Jr., 13 years; Harold, 
11 years; and Bruce, 3 years) upon the allotment of $100.00 which she 
was receiving; that she was in a hospital for a §9.ll-bladder operation 
and this woold cause additional expenses; that she required and was 
receiving cmtinual help from "relatives"; that she .failed to get any 
reply or satisfaction in regard to the matter from the accused; and 
th3.t, after waiting for a lcng time, she now applied for an entirely 
new allotment of $z:>o· starting 1 October 1942 and to continue "for the 
duration 11. 

In the letter from The Adjutant General, attention was invited 
to the fact that "The War Department desires and expects that members 
of the military service will nake adequate provislons for the support 
of their dependents". It w-as requested that the accused be advised 
thereof expeditiously and that the Adjutant General be notified of' 
action taken. 

Accordingly, the accused was shown and he read the letters 
from the Adjutant General and from his wife, in the presence of his 
command:ing officer. The accused then stated that he had msi.de an allot
ment of $100 to his wife which was in effect at that time, and bad 
habitually augmented this amount by other paymants to take care of 
family e::xpeI1ses. He further stated that he intended to execute an 
additional, or new, allotment of $150.00 beginning 1 December 1942. 
As a result of the conversation Capta:in Peet suggested that an indorse
ment to the Adjutant General's letter be prepared, whereupcn the accused 
prepared one which met with Captain Peet' s approval and the latter 
si~ed it (R. 30-32; ·Pros. Ex. 6 and 7). 

Sometime in November 1943, the accused, who was in Hempstead, 
Leng Island, requested Mr. Ia.wrence J. Dietrich, a technical engineer 
residing in Hempstead, to take him to the bank in order that he might 
cash an allotment check mde out to the accused, s wife in the sum of 
$1DO. Mr. Dietrich t9ok the accused to the Hempstead National Bank, 
received the check fran the accused, :indorsed it, received the mcney· 
and gave it to the accused. The deposition of Mr. Dietrich, to which 
is attached a photostatic copy of the check in cpestion, was received 
in evidence without objection (R. 33, 34; Pros. Ex. 8). 

6 
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Specification 1 1 Charge I: 

Cb the evening of 8 August 1944, Staff Sergeant Solomon 
Durnoff, I Squadrcn, 112th A.AF Base Unit, Westover Field, Massachusetts, 
was uriving his car from c~:np to Hartford, Ccnnecticut and was accom
panied by the accused (R. 6, 7). The distance between Westover Field 
and Hartford is approxi.rnately 20 or .30 miles (R. 26). The accused was 
carrying a bottle of whiskey in a cardboard container and the sergeant 
saw him take one drL"lk 0.1 the liquor durmg the trip (R. 7, 8). He 
was also in possession of a gun which, together with the holster, he 
cl-U'ried "as oo.e would carry a package". The accused displayed the gun 
and said that he was taking it to his home in Hartford and intended to 
leave it there. At about 5:45 p.:n. the accused left the sergeant's 
car oo. the corner of Albany and Sigourney Streets, about half a block 
from accused's home in Hartford (R. 7). 

Mrs. Grace B •.:l!cNeely, wife of- the accused, residing at .357 
Sigourney St,, Hartford,~ Ccnnecticut, testified with the knowledge 
that she could not be compelled to do so (R. 14). She had be·en narried 
to the accused for 21 years {R. 9) but, although still narried to him, 
had started divorce proceedings against him (R. 13). When asked: 

"Q. 	 Describe in your own words as clearly as possible and as 
clearly ,1J. s you can recollect the events that occurred en 
8 August 1944", 

she answered: 

"A. 	 You have all that." Thens 

"Q. 	 I am afraid, t'rs. McNeely, that we can't use that. I 
will hwe to have your story.• 

"A. 	 Yy busb"nd came to the house and threatened ma with a 
gtm. ·111ll tha ':. be su~ficient?" 

"Q. 	 I'm a!raid not, Mrs. McNeely. We must go w.to the de
tails and circumstanc86 that occurred." 

"A. 	 I thcuV1t this vas to be cnly two or three questions."
(R. 9, 10) . 

Ylhen shown a statement she had ms.de to the investigating officer .in order 
to refresh her memory am asked: 

"Q. 	 Were you able to recollect anything further that (sic) 
that to "Which you have .alr~y testified?•, 

7 
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she replied: 

"A. 	 It's right there", 

whereupon at the request of the trial judge advocate, the law member 
admonished her to answer the questions propounded (R. ll). F:inally, 
at the conclusicn o.f her testimony, when asked: 

11 Q. 	 Do you remember your statement to the investigating officer?", 

she replied: 

"A. 	 I have been over that. so ne.ny t~s, it's about to drive me 
mad. 11 (R. 19) 

N'~vertheless, s,.e did testify that, at about half past six 
{R. 13, 20) on the even:ing of 8 August 1944, the accused came to the 
house where she was residing (R. 9, 20) for tho purpose of having her 
sign a statement which, among other things, related to their children. 
She had been requested to sign such a statement on a previous occasion 
an~ had refused to do so (R. 11). 

()l direct examination she stateds 

".\. He was, I would say, drunk and he did have the gun with 
him and he did threaten to shoot me 
certain stateroont ••••• n (R. 10) 

if I didn't sign a 

"Q. • ••••Do you know whether or not it was loaded?" . 
11 A. Well, I don't know 'if it was loaded all the time. I 

know it was at one time. n 

11~. 	 When he was· threatening you with· it and requesting you 
to sign a statement, was it loaded then?" 

"A. 	 He filled the gun in front o.f me.... I saw him put the 
cartridges in the gun in front of me. n . 

"Q. 	 Did he do anything else •... ?11 

11.A.. 	 No, sir. 11 (R. 10) 

"••• • .As soon as I saw he had -jthe gun, naturally I said 
I would sii;n it ••••• 11 {R. 11). · · 

Upon 	 cross-examinatiai, the follc:m-ing colloquy ·took plc.ce 1 

11 Q. 	 Do you remumber his exact words 'When he threatened to 
shoot you?" . 

8 
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11A. 	 He didn 1t say 1 I 1rn going to shoot you 1 , if that's 'What 
you mean••••• " · 

"Q. 	 Just what led you to believe that Lieutenant :McNeely 
was go:ing to shoot you?"••••• 

"A. 	 I think he told me right away when he came in the house 
that he "Was going to shoot m3.n 

11 Q. 	 Did he say when he was going to shoot you?" 

"A. That night. 11 


"Q. Did he say that?" 


11A.. Yes. n 


11 Q. 	 Was that when ha pilled out the weapon?" 

11A. No, it was when I said I wasn't go:i.ng to sign the p:1.per.n 

"Q. Where was the weapon 'When he wanted ycu to sign tha paper?" . 

"A. rrea.lly don 1.t kna,r ••••• n (R. 12) 

11 Q. 	 Did he ever point this gw1 at you? 11 

11.A.. I really don I t kn.CM' ••••• " (R. 13) 

·,Then questioned by" the court sha· filve the !allowing answers, 

11 Q. \';here was the pistol your husband ha.d when yo,. first 
saw it that evaning? ••••• n 

"•• Beside him en the couch. n 

"Q. • ••••"Nas the pistol los.ded when he threatened you with it?" 

"A.. I wouldn • t know, sir. n (R. 15) 

Further. questioos by the prosecution elicited the !olla,ring: 

"Q. , ••••When you say- he threatened you with a pistol, was it 
pointed at you?" 

"A. I don't remember whether ar not he had .directly pointed it 
at me.• 

"Q. 	 Vlould ;you demonstrate with a pencil or something the way 
he threatened you,with it?" 

9 
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"A. 	 He had it in his hand and I don't know whether or not 
he pointed it." (R. 15) 

Upon recross eXBJnination witness admitted telling the investigating 
officer that the accused asked her to sign a statement which she 
refused to sign, whereupon he produced a gun arxl placed it down beside 
him en the couch and that when she saw the gun, she then signed (R•. 
16). When asked whether this statemen't to the investigating ofi'icer 
ccnstituted the extent of the accused I s threat to shoot her she · 
replied: 

"If' ycu want to call it thlt.• 

Further: 

"Q. Did he, at any time that evening, sa7 1Grace, I" :m going 
to shoot yoJ. with this gun?'" 

"A. Well, h~ sail! •••• •" 

"Q. Please ans,rer the question.• 

"A. Yes, he did. When we first started taJ.king and he !irst 
ha.d the gun. 11 

"Q. Didn't you r,ay not three minutes ago that he never threatened 
to shoot you?" 

"A. I said that 'Whan ;you say didn't he say- he was going to shoot 
me, he didn't 1!!AY it in j~t .those words. 

"Q. What were his words?" 

"A. He said I could mke up Jtrf mind just what I 'WB.nted to. do 
because I wasn't going to have very lcng.• (R. 17) 

Upcn redirect exa:m1naticn when asked to reccncile her con!licting .,ttate.. 
lDEllts she replieds 

"He had the gun in his hand most o! the time •••• Thia ali seems 
pretty silly to me ••••• He •s threatening 1119 with the gun all 
the time h~ ns there and bad the gun m his bands.• (R. 17) 

Specificaticn 21 Charge I 
. ' 

The only erl:hmce adduced to support this Speciticatioo is . 
as ! ollCJWsa 

•Q. 	 Mrs. M:Neely', did he do anything else to you beside 

threaten you with the pistol?" 


10 




(11) 

"A. 	 E.'very time I started to get up off the chair he pushed 
ma down." 

. 
"Q. 	 How did he push you down?" 

11.l. 	 By my shoulders with his hands." 

"Q. 	 Did he ever choke you?" 

"A. 	 No." 

"Q. 	 Dj.d he ever have his hands around your neck?" 

"A. 	 Well, I den •t think with the inte'ltion of choking me. n 
(R. ll) 	 ' 

Upon 	cross-examinations 

"Q• 	 ••• ~.Did he apply any force?" 

"A. 	 He didn't push me down easily." 

11 Q. 	 Did he choke you?" 

"A. 	 I really don I t um er stand what you maan by choke, He 
put his hands around my neck and pushed ns down and I 
had black an~ blue marks left i'rom it," (R. l3) . 

At about 8 p.m. the accused left the home of his wii'e (R. 18); 
taking with him the pistol, which he placed inside of his shirt and 
leaving the holster at the house (R. 12, 22). 

Miss Susan M. McNeely, sister of the accused, was present at 
the time the accused arrived at the house, but, after warning the 
accused not to hurt his wife, she took charge of the youngest son, 
le.ft the accused an1 his wife together, and went outside {R. 11, 20, 
23). 

She returned to the living room, however, just as the accused 
was about to leave and saw him return far a bottle which he had for
gotten and which he took alcng with him (R. 20) ai'ter stuffing the 
pistol :inside of his shirt {R. 22). 

Charge II and Specifications 

At about 10:30 p,m.· (R. 26) on 8 August 1944 Sergeant Arnold 
B. Glidden, 708th Military Police Battalion, was en duty at the . 
Springi'ield, Massachusetts railroad station (R. 24). As the result . 
of a report he approached the accused, who was in th~ station accompanied 
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by a woman. After retiring to the..detenticn room in the station the 
sergeant asked the accused if he was carrying a revolver or gun and 
the accused admitted trat he was • .A .45 caliber Colt, automatic pis
tol without a holster, was then removed from inside the accused's 
shirt where he had tucked it under his belt. The pistol had no cart 
ridge in the chamber but ccntained a fully loaded, ammun;tion clip 
(R. 25, 26). 

4. The evidence for the defmse, briefly summarized, is as 

folloirs·, 


Some time in Novelli>er or Deceni::>er 1943 or January 1944, Lieu
tenant ColC11el Joseph M. Murphy, Air Corps, 8th ilF Base Unit, Bosten., 
:t.kssachusetts, had a conversation with the accused in the Finance 
otf:Lc e at Westover Field, in which the accused 1nformed him that he 
had a letter from the office of Dependency Benefits advising him that 
he had failed to deduct a CJ.ass E allotment from his pay voucher for· 
ab.out 2.3. or 24 months. The accused was then told t:tat the allotment 
would thereafter be deduc.ted ·on his pay- vouchers and that he would be 
paid only- rmtal am subsistence allc,,rances 1n the future until the 
full amotmt owed by the accused to the government 11as repaid. , 

From what the accused told him., Lieutenant Colonel Murphy 
"felt •••••that he did not know this allotment was in effect••••• tba.t 
he made out his allotment thinking y-ou could only take cut an allot
ment when going overseas and that he did not go overseas and there.fore 
thought it wasn't in effect••••• n (R. 35). 

A.ccording to the witne8s the accused had repaid all the money 
· tlhich he .owed the governm:lnt •(R. 36). 

The court was then requested to. take judicial notice of the 

folloiring I . 


AR 35-5520., 4 l.Brch 1941, with especial reference to paragraph 
5 which provided that allotments of piy could be made by officers "only 
llhlle serving outside of the continental limits of the United states 
er in Alaska"; Change 1 of said regulation., dated 12 October 1942., 
llhich allowed them •aily -while serving or about to serve outside the 
continental limits of the United States or in Alaska"; and, Change 2 
of the same regulation, dated 6 November 1942, which irovideds "Offi 
cers may allot their base. and longevity pay, mcnthly subsistence 
allowance based m a 30 day month, rmtal allowance and foreign ser
vice pay••••• n (R. 36). . 

· The accused, having beet advised of his rights., elected to 
testify as to the Crarge and Specifications la.id under Article of war · 
94 only (R. 36). 
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He testified that in Cktober or November 1941, while a 

second lieutenant of Field Artillery on maneuvers in the Carolinas, 

he was encouraged to make a.n allotment to his wife in view of his 

impending departure for overseas. He filled out a form but did 

nothing further about it because of a rumor that his organization was 

not go:ing overseas and his reluctance to give his wife an allotment 

unless necessary. However, :in Decemer 1941 it was again rumored 

that his arganizaticn was going overseas an::1 the officers were aga.:in 

encouraged to make allotments, as a result of 'Which, on 5 December 

1941, he executed a farm for a Class E allotment and left it with 

the Adjutant. Shortly thereafter he 11as tra.nsf"lrred to the ~ Corps 

and thereupon told a sergeant who was working in headquarters where 

he had lo:iged the application, "Forget that allotment. I'm not 

going overseas••••• " 


Subsequently, while staticned at Biloxi, Mississippi, he 
received an original and duplicate notice from the F:inance Officer, 
Washington, D. c., advising him that his allotment had been accepted 
and that paymants would begin en or about 10 January 1942 (R. 37). 
Although the notice contained a statement in bold-face type that the 
fir st check in paynent. of the allotment WO'll.d be nailed to the allottee 
on or about 10 January 1942 he failed to note it until the investigat:ing 
officer later called it to his attention (R. 44). He took the fcrms 
to the Finance Officer at his post and explained that he did not want 
to have the allotment in effect because he and his wife did not get 
along too well and he did not want her to have it 'tmle-ss he was going 
overseas. She had refused to live with him and in this fashion he 
hoped'to induce her to do so. Fran his conversation with the Finance 
Officer he got the "positive impression" that the allotment was not 
in force due to a regulation 'Which the Officer Bhowed to him, sayings 
nnoo•t vrorry about it•••••unless you sign this form a?d return it to 
the F:ina~e Department :in Washington, it will not 'be in effect." 

I 

His ldfe never let him know that she was receiving the allot
. ment because she lmew he could stop it 11' he wished. HClft'ever, he 

admitted having a "very vivid recollect'icn 11 o! the incident regarding 
the letter received by Captain Peet wiile the accused was his adjutant. 
At that tilll3 he told Captain Peet that he had just sent his wife two 
checks for $60.oo am wired her $50.00, and had promised that i! she 
would coma am live with him he irQ.Ud give her an allotment of $150.00 
per month after the children got out of school. Captain Peet then 
asked the accused ;whether he (Captam Peet) could write an indorsemant 
to that effect and the ac~sed said "it was .O.K. n The :indorsement 
to the communication was not made out bT the accused 'but b;y the chief 
clerk. He denied ever seeing the correspondence from the Adjutant 
General to Captain Peet imtil shown to him b;r the -investigating officer 
(R. J71 JS). : · 
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He admitted being socially acquainted with Mr. Dietrich of 
Hempstead, Laig Island, who lived only three blocks away from the 
hane where the accused had lived with his wife 8.Jld family for about 
five weeks. He had asked Mr. Dietrich to go to the bank but not to 
cash a check, and if the check in question 11as indorsed by Mr. Dietrich 
it must have been givEl'l to h:im by Mrs. M::Neely and not the accused. 
He denied ever seeing the check. Mr. Dietrich was unemployed. at the 
time ar.d was in and out or the accused's home dai1y, took Mrs. McNeelJ" 
shopping two ro: three times a week and mt accused I s daughter when 
she came in by train (R. 39). 

en cros&-examination, although he lme,r of no rea9::>n 1fhy' 
Captain Peet should be biased or prejixliced against him, he stated 
that he must refute his test:inicny (R. 40), In his opinion the in
dcrsema:it to·the Adjutant General's letter 11as mere1y an ordinary 
cleri¢al or administrative error~ He did not prepare the indarsemmt 
and never sall' it (R. 42, 43) t and he denied telling Captain Peet he· 
had made an allotment (R. 42J. , . 

He admitted that, although he and his ,rife lived together 
!or a mcnth while he was at Hempstead, Laig Island, during Noven:ber 
1943 (R. 40, 46), they never discussed an allotment nor d :ld she ever 
mention me although she ccntinually asked for mooq; in fact, between 
January 1942 and October 1943, llhile tq.ey frequently discussed the 
manner in .which the family (Mrs. M::Neely ard four childrEll) were 
living, an allotment was never menticned. He again stated that the 
reason she refrained frexll mentiooing it was because of her fear that, 
11' he knew about the allotment she was receiving, he would cancel it. 
He had told her, however, that if she came to live with him he would 
give her anything she wanted; but, if ehe did not he wwld •make it 
unc~m.fortable for her financially" (R. 41). 

When questicced by the court he admitted that he did not 
•thoroughly" read the letter of acceptance of his allotment by the 
Finance Department, but he did read the 'portion "lilich directed him 
to file ~he dupUcate copy with his first pa;r voucher after its 
receipt. He plid no attention to this, however, after being told by 
the Finance Officer at his post •to forget about it", that the allot
ment would not go :into effect because he wam•t. going overseas, and 
that it would not be paid unless he sent word back to the Fina.qce 
Office in Washlllgton. It never entered his mind that there should 
be some 1':inal c~cell&tion of the allotment CR.. 45). 

,., Upon Tecroas:-9:xaminaticm, when asked how he apected his 
wife and !our childrm to get alcng nthout an allotment, he said 
that he believed detensft counsel had in his possession cll'lcelled 
checks to S'low that thef accused was supporting his wile adequately' 
and that he had given his lfife "probably: $80 per month plus the 
rent• (R. 46). ' · ·. 
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5. To d:lta:in a complete picture of the offenses with llhich the 
acc"..lsed stands charged it is necessary to make sane observations at 
the outset. 

It is apparent t.~t all of the charges actually arose out 
of domestic difficulties which were never resolved and llhich resulted 
in divorce proceedings oo the part of the wife. The accused and his 
wife have been married far 21 years an:i are the parents of. four . 
children, now about 19, 15, 13 and 5 years old, respectively. It is 
likewise evident that the accused wished to have his wife live with 
him at his various posts and stations, which the wife, presumably for 
the best interests of the children, declined to do. Throughout the 
accused's testimony it is clear that he intentiooally used his wife's 
precarious financial situation as a means of coercicn in the matter 
an:l. this should be considered in deciding his guilt or innocence or · 
some of the offenses charged. 

It should also be borne in .mind-trot much llhich might other
ltlse have been elicited by· the prosecution was barred by a rule of 
evidence; for ·the 10 fe was prohibited £ran testifying· upon any- except 
Charge I and the Specifications thereof (par. 120!, M::M 1928). 

The determination of the accused I a guilt or innocence of the 
offenses alleged in the Specificatioos of the Additional Charge rests 
wholly upai the question of his knowlerige an::! 1ntent when he presented 
the pay vouchers in question as a. result of llhich he ...as paid his full 
monthly canpensa.tion an:l. allcm.nces at the same time that the govern
ment, at his direction, had sent monthly allotment checks to his wife. 

Much was made by the defense of the state o! j.rmy Regulations 
which, at the time the allotment was requested by the accused, provided 
that allotments ccw.d be made mly by officers who were serving outside 
of the continental limits of the United States or in Alaska. However 
that ma.y be, it is nowhere dmied that the requested allotment went 
into effect, nor is it asserted that the allotte'e :f'ailei to receive 
the allotment checks or the accused his full pa.yJ coosequently the only 
inquiry necessary is whether the Army Regulations misled the accused 
and induced the innocence of the true status of affairs which he pro
tested. · • 

To fortify this claim of good faith the accused maintained s 
(1) that he had directed a "sergeant" who ~rked• at the headquarters 
of the ·post where he had lad ged his formally executed application for 
allotment, to disregard it; (2) that l'lhen, sometime in January 1942.,· 
he nevertheless received duplicate wri:tten notices of the acceptance 
of the application, caitaining instructions to file one of them ltlth 
his next pay vouc:her after receipt of the letter, he sought advice . 
from the Finance Officer at Biloxi, Mississippi am was told by him to 
"forget abcut it", although the letters caitained !Ut"ther notice, in 
bold wpe, that the first allotment check would be mailed to the Wife 
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on or about 10 JanU3.ry 1942, and (3) that, depending upcn the Army 
Regulations and this advice, he paid no further attention to the 
m..tter and was never aware of the payments to his wife thereafter 
until he arrived at Westover Field, aia.ssachusetts in December 1943. 

Were it not far other evidence to the cm trary, this plausible 
defense wwld be highly persuasive and might cast a grave doubt upa1 
his guilt. 

It is unnecessary to restate in de~il the facts which destroy 
the appearance of good faith which the accused would create ar to go 
to great pains in expl,:..ining how his credibility was bipea.ched; a suc
cession o~ simple events conclusively shows these matters. 

In October 1942 he was called before Captain Peet, his com
nanding officer, for the purpose of reading am giving an explanatia1 
to a canplaint made by his wife to the Finance Department, at Washington, 
of the :insufficiency of the $100 allotamt she 11as then receiving. 
'lb$ accused thereupon admitted he had made an allotment which he had 
habitually augmented with other remittances and promised to execute 
an additimal, or new, allotment of $150.00 per mcnth beginning l 
Decent>er 1942. These matters were incorporated in an indorsement · 
signed by the Captain and transmitted to the ~jut.ant Gt'lleral as 
directed. Captain Peet, who later became a Lieutenant Colaiel in the 
Inspector General's Department, testified to these f'acts and, although 
the accused dmied them, stating that he l:.ad never seen the corres
pondence and that his explanation had been misconstrued in the indorse
ment, they are wholzy consistE11t with the circumstances. It is incon
ceivable that Captain Peet, with no apparent motive to do so, would 
have withheld from the accused an opportunity to read the communica
ticns "Which he -was ordered, by the Adjutant General, to bring to the 
accused I s attention and, if the accused read the letter from his rli'e, 
as credible testimony shows he did, he m~t have bem aware or the 
receipt, by his wife, of the monthly allotment checks. It natters 
little who ];l'epared the indorsement for it ccntained information which, 
obviously, could have been furnished only· by the accused and no cne 
else. 

Of still more persuasive character is the strange incidEl'lt 
which occurred in Novemer 194) when the accused and his wife w~e 
temporarily living together at Hempstead, ta1g Island. At some time 
during this period the accused persuaded Mr. Dietrich, a friend and 
neighbor, to take him to the bank for the purposes of cashing a cb:lck, 
whereupcn an allotment check for November 194.3, payable to Mrs. 
McNeely in the amount of $100.00 and indorsed by her, was given by 
the accused to Mr. Dietr;Lch, ldlo also indorsed it and obtained the 
cash for the accused at the bank in the accused I s presence. This 
the accused likewise dtnied though he could assign no reason for 
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any bias or prejudice en the pa.rt of the neighbor 'Whic n should induce 
him to give false testimoo.y against the accused. 

There was no attack IIJ:lde upcn the credibi-lity of either Lieu- · 
tenant Colcnel Peet or Mr. Dietrich and the record discloses nothing 
which constitutes impeachmalt of their testimcny other than the accused's 
denials. 

It is also singular that, according to the accused, no men
tion was ever made, by cne to the other, f the natter of an allotment 
during the month in which he and his wife lived together in Hempstead. 
By his own admissions it is evident that he had promised an allotment 
of $150 to his w.ife on ccndition that she live with him and she must 
have been a phenomenal wife to refrain fran any m:inticn of the matter 
during this period of time, especially sine e, according to the accused, 
mcney matters were the ccnstant subject of joint discussion. Yet this 
is no more incredible than the naive suggesticn of the accused that 
she remained silent about the allotment in order that he would not 
discover it and then discontinue it. Such a pretense was but a bold 
presumption upoo the possible gu.lllbllity of the court and was evi
d€1l.tly rejected, together with the other implausible e:xpla.naticns Dade 
by the accused. · · · 

Accordingly, the record is found legally sufficient to sustain 
the findings as to these Specifications even though it was sho111 that 
the accused had made reimbursemerit in full of all overpa.ymants n.9.de 
to him. Although the goverrumnt has suffered no loss in the transac
tions, the fraud was canplete when perpetrated and while repayment ua7 
be ccnsidered in mitigation or extElluatiai it constituted no defente. 

When, in December 1943, the accused started to reimburse the 
government for the overpayments !Dil.de to him, the allotment llls ·dis
ccntinued. This did not tend to ameliorate the domestic discord 
between the accused and his wife and seven mcnths later there was an 
altercation between them which resulted in the filing of Charges I' 
and II. , 

Specification 1 of Charge I all~es assault with intent to 
do bodily harm upon his wife W'ith a dangerous weapon, to wit, a loaded 
pietol. The proof shcw·s that he ·went from camp to. his wife I e house in 
Hartford, Ccrmecticut, carrying 'a bottle o! liquor and a pistol in a 
holster. en the way he took a drink from the bottle and explained 
that he was taking the pistol home and would leave it there. When 
he arrived at his wife's residence he was in a drunken condition and 
demanded that she sign some papers having to do with the childrm. 
She had theretofore refused to sign them, so that, as a measure o! 
dtn"ess, the accused evident~ made acme display of the pistol to co
erce her :Into signing. This much is evident !rom the Tague, indefinite, 
contradictory: and relu..;tant testimony a:t the wife; put the evidence 
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of record fails far short of sustaining the serious offense alleged 
in this Specification. Specific intent must be established either 
by independent evidence or by inference from the act itself (par. 
126!,, M~M 192S). Yet here there ·is neither direct nor circumstantial 
proof beyond reascnable doubt of the :intent to do bodily harm which 
is the gravamen of the offense. The accused pt'oduced and loaded the 
weapon in his wife's presence and it nay be inferred that, under a 
fear generated by its display, she did sign the paper; but i\ is not 
shown that the accused intended to do any more than he accompl.ished 
by the potential threat which his possession of the pistol ccn~ituted, 

From a careful evaluation of the testimcny of Mrs. M::Neely 
it cannot be said that there is clear and unequivocal evidence of any 
oral threat by the accused, or if some threat was made that it was 
then accom~nied by the menacing display of the weapcn. If aily Mrs. 
~Neely• s conclusions are to be entertained, then it may be inferred 
that the accused threatened to do her bodily harm, while holding the 
pistol in his hand, unless she signed the paper. 'When pinned down to 
specific evideni::e of what happened, however, it appears that her ccn
clusions were based upcn accused I s remark that she ttwasn • t going to 
have very laig" to make up her mind, plus his general cai.duct and -the 
proximity of the pistol. Her tes+i.mony does not clearly establish 
when and how the accused used the weapoo. in connection rlth the sup
posed oral threat. Ccntradictions and inconsistencies appear :in her 
testimony, and between her testimony and her previous statement. 
Though informed that she •snot.compelled to testify, she did testify, 
but with obvious reluctance throughout. When the only evidence rilied 
upcn far conviction ccnsists of contradictory statements by a sole 
witness as to the facts, the rule of reasonable doubt cannot be evaded 
by accepting, as established, those facts which favor cooviction while 
rejecting those which would prevent it. The law provides no standard 
rlth which to measure the credibility of an uncorroborated witness who 
directly contradicts his own material evidence, nor will it allow such 
evidence to be lifted from the twilight zone of doubt by the simple 
expedient of ccnjecture as to what is true and wt.iat is .false when there 
is no o~her evidence to sipport either determination. · 

\ 

Therefore, where, as 1n this case, the state of the evidence 
leaves any reasonab.le doubt of the specific intent to do boc;lily harm, 
a finding of such intent cannot be sustained (CM 1959.31, Willis, 2 BR 
.311; CM 240041, Horhozer, 25 BR .345; CM 25520.3, King, 36 BR 55). 

There is., however, sufficient evidence to support a finding 
of assault with a dangerous weapon in violation of Article of War 96 
(Cases cited above an_d C~ ';30478, M:l.ynor, 17 BR .375). 

The offense alleged in Specificaticn 2 of Charge I is assault 
with intent to do bodily harm by choking about the neck and throat. 
Here Ii.gain the proof is dubious. Mrs. McNeely first denied that the 
accused had choked her; then indicated her doubt .;.s to wba t was meant 
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by the term "choking"; and finally said that she had black and blue 
msrks on her neck from the rough manner in 1'hich the accused pushed 
her into a chair whenever she tried to get up. Again, there is the 
same type of evasive and ·contradictory testimony. Admittedly it is 
frequently necessary to resort to repeated and persistent inquiry :in 
order to induce a witness to make a desired statement, but such was 
not the case as to these facts. The contradictory evidence is con
tained in the answers to a few simple questions. The Manual for 
Cou:rts-Mlrtial provides that the offense here charged is an assault 
aggz•ava.ted by the specific present intent to do bodily harm by means 
of the force employed (par. 149!!, M::M .1928). The black and blue narks 
on Mrs. ~Neely, assertedly the result of the accused's hands around 
her neck, may have been unintentia:i.ally caused by his rough insistence 
that she remain seated in her chair; she herself testified that she 
did not think he had any "intention of choking (her)", and certainly 
her state of mind in this- s1tuatimr :rs- far more persuasive en the 
question of intent tha:i the contrary opinion of the court arising solely 
from speculation up.:n the vague and indefinite facts to which she testi 
fied. Thus, proof beyond reasonable doubt of the specific intent to 
do bodily harm is likewise la.eking as to this Specification .and the 
evidence will support no more than a finding of guilty of assault and 
battery in violation of Art,icle of war 96 • . 

The Specification of Charge II alleges the carrying by the 
accused, of a concealed weapon. The laws of the State of Massachusetts, . 
where the act was committed, make it a p,mish.able offense to carry a 
pistol, or other specified weapon, without a license to do so and pro
vide for confiscation by the state of any weapcn carried in violat.ion 
thereof {Ch.apter 2f:$, sec. 10, .Annotated Ia.ws of :M?.ssachusetts). Thus, 
the offense denounced is not the carrying of a weapoo 1n a ccncealed 
manner but any unlicensed carrying of a weapm, concealed or uncmcealed. 
It is obvious that the enforcement of this statute against personnel 
of the U'rfI:I ot the United States stationed within the geogra:i;hical limits 
of the State of 169.ssachusetts 1FOuld result in an obnoxious conflict of 
the state lAw with the superior sovereignty, tor certainly officers 
and soldiers entitled to bear arms in time of war cannot be compelled 
to obtain a llcen$e to do so whenever they bear such arms while awa.7 
from governmental posts and stations and on the streets or highwiys of 
Massachusetts. It is equally clear that the confiscaticn of property 
of the United sta::.es under such circumstances lf'OUld be preposterous. · 
This 11as evidently recognized in the preparation of the Specifica~ion, 
which is not laid in terms as a viola.tion of the State law. 

Is such· an offense nevertheless prejt.¥iicial to good order and 
military discipline or such as might tend to cast discredit upoo the 
military service? We ,think that it is. Ordinarily the bear:ing of arms 
by a person 1n the military service is a conmon incident of the service. 
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In time of war it is concomitant with the status of any member of 
the armed forces and the open display of the weapons of war is a 
proud and honorable badge of such service and not wrongful ~ ~· 
But the same motives which pervade the mind of man m civil life 
often influence him when in military service. So it is, that a 
soldier, like a civilian, may contemplate the wrongful and unlawful , 
use of a weapon and, in order to hide the means by 1'hich he proposes 
to do the wrong, will conceal it on his person rather than bear it 
openly where it may be seen. If, then, as in this case, he is charged 
with the wrongful corcealing of such a weapon and the evidence shows 
that such ccncealment was an incident to the unlawful use of the pra
viously, <r l.ater, concealed weapon, he may properly be found guilty 
of an offense to the Irejudice of good order and. military discipl.me, 
and of a nature to bring discredit upai the military service. 

It is noted that Charges I and II and the Specifications 
thereof, were filed en 16 August 1944, and nre referred for trial 
on 'Z7 January 1945, together with the Additional Charge and its 
Specifications, which had not been filed until 1 January 1945, over 
a year after reimburs'ement by the accused of the overpayments !TB.de, 
as- alleged in the Specii'icaticns of the Additional Charge, had com
menced. The statute of limitations allOW"s a period of. three years 
within which to prosecute a person subject to military law for a.n 
o!fense in violation of Article of War 94 but Article of War 70 is 
specifically directed against such delays as are evidenced by the 
proceedings in this case, and there is no expl.anation of the five 
months' interval between the filing of Charges I and II and their 
reference for trial. When any person subject to military law is 
placed in arrest or caifinement, immediate steps will be taken to try 

. 	the ·person accused or to dismiss the charge and release him, aro 1'1hen 
a perscn is held for trial Y>y general court-martial, 'the canmand:1ng 
officer will., within eight days after the accused is arrested or con
fined·, if practicable, forward the charges to the officer exercising 
general court-martial jurisdiction. Unnecessary delay on the part of 
an officer charged with these respcnsibillties is a military offense 
which rray be punished as a court-martial may direct. 

6. Records of the war Department disclose that the accused 11as 
born in Norwich, Ccnnecticut, is 45½ years of age, married, and has 
four mmor children. He attended grammar school, Norwich Free .A.cade~, 
Goddard Sem:inary (from which he was graduated), Middlebury College 
and tht:J University of Vermont. Thereafter he was employed for eight 
years as foremn of shipping and receiving clerks and for eight years 
as an assistant in the sales and advertising department., both periods 
with the American Thermos Bottle Company. From 11 December 1920 to 23 
Feb::-uary 1938 he served as an enlisted man of the 192d 1''ield Artillery; 
National Guard of Connecticut. en 23 February 1938 he was commissioned 
a seccnd lieutenant, Field Artillery, N.G.r..r.s. He was called to active 
duty on 24 February 1941 and served at Camp Blanding, Florida until 
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24 December 1941 'When he was assigned to statil:m Complement, Air Corps 
Technical School., Biloxi, Mississippi. en 1 February 1942 he was pro
moted to first lieutenant, subsequent to which he served at Mitchel 
Field, NE'W York and Westover Field, Massachusetts. en 6 M9.y 1944 he 
was officially reprimanded under 'Article of' War 104 for absence without 
leave for one day. . 

7. Thi:! court was legally constituted and had jurisdiction of 

the accused and the offenses charged. Except as noted no errors in

juriously affecting the substantial rights of the accused were com

.mitted during the trial. Fer the reasoos stated the Board of Review 
is of the opinic:n that the record of trial is legally sufficient to 
support cnly so much of the find:ing of guilty of Specification l of 
Charge I as involves a finding of guilty of an assault with a dangerous 
weapon in violation of Article of War 96 and legally sufficient to 
support only so much of the findmg of guilty of Specification 2., 
Charge I as involves a finding of ¢lty of assault and battery 1n· 
violation of .Article of War 96, but is legally sufficient to support 
the findings of guilty of Charge II and the Specification thereof, 
and the Additional Charge and the Specifications thereof, am to sup
port the sentence and warrant ecnfirmation of' the sentence. The 
sentence, as approved by the reviewing authority, is authorized upcn 
cmviction of a violation of either Article of War 94 or Article of 
War 96. 

., Judge Advocate 

____________., Jw.ge Advocate 
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-SPJGQ l.st· Ind 
m 276703 

J.,,.,·. '. " ..,;., _;,; 

HQ ABF, JAGO, Washington, .n~-- c. 

TO: The Se ere tary of War 

.1. Pursuant to Executive Order No. 9556, dated 26 t:ay 1945, 

there are transmitted herewith £or your action the record of trial 

and the opinion of the Board of Review in the case of First Lieu.tenant 

Her~rt L. 1.!c?Jeely ( 0-363428), Air Corps. ·· 


2. ·Upon trial by general court-martial this officer was found 
guilty of Specification l, Charge I (assault with intent to do bodily 
harm with a dane;erous weapon), of Specification 2, Charee I (assault 
with intent to do bodily harm) and of Charge I, in violation of Article. 
of war 93, of the Specification of Charge II (carrying concealed weapon) 

· and ,of Charge II, in violation of Article o;f War 96, and of Specifica
tions 3-21, inclusive, Additienal Charge (19 false claims against the 
goverrunent whereby he obtained ~100 per month as allotment to his wife 
without making deductions on his pay vouchers), and of the Additional 
Charge, in violation of Article. of War 94. A plea of the statute of 
limitations was sustained as to Specifications land 2, Additional 
Charge, and he was found not guilty of Specification 3 of Charge I • 

. No evidence of previous conviction was introduced. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or 
to becme due and to be confined at hard labor at such place as the 
reviewing authority raa.y direct for seven years. The reviewing authority 
approved the sentence but remitted four years of the confinement imposed 
and forwarded the record of t~ial for action under Article of War 48. 

3. A sunlmary of the evldence may be found in the accom:)anying 

opinion of the Board of P..eview. The Board of Review is of the opinion 

that the record of trial i~ leGally sufficient to sustain only so much 

of the findings of guilty of Specification 1, Charge I as involves a 

finding of guilty of assault with a dangerous weapon, in violation of 

Article of War 96 and only so much of the finding of guilty of Speci

fication 2, Charge I, as involves a finding of guilty of assault and 

battery in violation of Article of War 96, but is legally sufficient 

to support the findings of guilty of Charge II and the Specification 

thereof and the Additional Charge and the Specifications thereof and 

to support the sentence and warrant confi·rmation thereof. I concur 

in t~at opinion. 


This officer has been married for 21 years and has four.children, 

now 19, 15, 13 and 5 years old, respectively. He has had domestic 

difficulty which has resulted in the wife suing for a divorce. In 
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December 1941, though reluctant to do so unless' 'his ~fe agreed to 
liVB ,,.,-.:. :.h hil::!, he applied for a monthly allotment of $100 of his pay 
to his wife. This allotnent went into effect in January 1942 and 
was paid nonthly to and including November 1943. During all this 
period he likewise received his full monthly pay be cause he made no 
deductions for the allotment on his voucher. This, he claims, was 
through ignorance of the true state of affairs and against his express 
wishes, but the proof sho.vs that he must have been aware of the allot
~ent payments and pennitted them to go on while accepting his full pay 
i3,t the same time. In November 1943 he was definitely apprised of his 
wrongful acceptance of overpayments, and reimburse6ent was immediately 
corrir:1enced by retention of his base pay until the indebtedness was dis
charged. In August 1944 he became involved in an altercation with his 
wife involving the children and, in her home, he made a threatening 
dis~lay of his Army pistol and thus coerced her into sicning a paper 
relating to them. At the same time he treated her 'With unnecessary 
rouf;hness and forcibly pushed her back into a chair by placing his 
hands on her neck, at the shoulders, whenever she sought to get up 
and thus caused black and blue marks on her skin. After this quarrel 
he stuck the pistol inside of his shirt and left but ~~s apprehended 
later at a railroad station where the pistol was found tucked beneath 
his belt inside of his shirt. The charges based upon the mistreatment. 
of his wife, although filed in August 1944 ·were not referred for trial 
until 27 January 1945, toeether with the charges involving the false 
claims which, although the fraud had been discovered in November 1943 
and restitution had been made by wlthholding subsequent base pay of the 
accused, were not filed uhtil 1 January 1945. Such unexplained and 
unreasonable delay is not in accord with the spirit of Article of War 
70 and the poHc:i.es of this office. :However, it constitutes no 'con
donation, and clemency because of any mitigating or extenuating cir 
cumstances has already been extended. I recommend that the sentence 
as approved by the revievdng authority be confirmed but tha,..t the for
feitures be remitted and that, as thus modified, the sentence be 
carried into execution. I further recor.unend that the Eastern Branch, 
United States Disciplinary Barracks, Greenhaven,' New York, be designated 
as the place of confinement. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

MYRON C. CIW!ER 
Major General 

-The Judge Advocate General 2 Incls 
1 Rec of Trial 
2 Form of Action 

(Findings disappro~ed in part-in accordance with recommendation of 
The Judge Advocate General. Sentence as approved by..reviewing 
authority confirmed but forfeitures remitted. G.c.u.o. 303 
7 Jul l945) ' 
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. 'iiA'f'. LJ:J'.AP.Tl.:J.:.:N'r 
.Army Service Forces 

In the Office of 'l'he Judee Advocate General 
Washington, :c. C. 

f.ii'JJE-Ct: 716706 2 ~ MAR 1945 . 
U N I T E D S T A t E S ) ·THIRD AIH FORCE 

) 
v. ) 'l'rial. by G.C.M., convened 

) at Drew Field, Ta'l!pa, 
Second Lieutenant i'fILLA.F.D . ) Florida, 15 February 1945. 
c1c '.Pm:11 ( 0-805006), Air ) Dishonorable disc~arge, 
Corps •. ) total forfeitures and con

) finam~nt for three (3) years. 

OPINION o.f the BOAHJ OF P.EVThW 
TAPPY, GA.1'.'.BP..ELL e..nd 'l'P.EV~THAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to 'Ihe 

· Judge Advocate General. 

2. The accused was tried upon the followine Charges and Speci
fications: 

CHARGE I: 'Violatfon of the 58th Article of War. 

Specification: In that .Sec~nd Lieutenant Hillard Ca'l!pbell, 
Army,li.ir Forces Officer& Reple.cement Pool, Atlantic 
(:it,~r, attached to. Seventh Detachment, 301st Army Air 
Forces Base Unit, Squadron "Ii.", '.l.'hird Air Forces Personnel 
Lepot, Plant Park, 'l'a.zr.pa, Florida, did, at Plant Par~, 
'l:a.mpa, Florida, on or. about_ .30 November 1944, ~esert' 
the service of +..he United States anG did remain absent 
in desertion until he wa.;; 2.pprehendec! at West Palm J3each, 

. Florida, .on or about 5 January 1945. 

CHAP.GE Il: Violation of the 96th Article of Tlar. 
(Finding of not guilty). 

Specifications 1 to 1.3, incl., and 15 to 22, incl:. (Findings of 
net guilty) • 

Specification 14: (Nolle procequi en\ered). 
. . ,. . 

Accused pleaded'guilty to the Specification of Charge I except the words 
"decert the service of the United ~tates and did remain absent in cieser
tiona substituting therefor the words., "absent himself without proper 
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leav0 and di::i remain so absent", of the excepted words not guilty, of 
the 8 111:)stituted worus guilty, not guilty to Char::;e I but· guilty of a 
violc.i.tion of Article of ·1iar 61, and not F,Uilty to Charge II and all 
;:,pecifications thereof. He w.'.ls found guilty of the .'..,;pec5.fication of 
'.:harr-;e I .except the· words 11deE<3rt the service of the Unitei Statesu and 
ttin ciesertion", substituting therefqr respectively the words "absent 
himself' without leaveq, of the excepted words not guilty, of the . 
substituted words guilty and not guilty ·of the Charge but, 1;::uilty of a. 
violation cf Article of 1:ar 61 and not guilty of Char::;e II and all 
Spccifi~ations thereof. .Evidence of one previous conviction for 
absence without leave was introduced. He was sentenced in the present 
case to dismissal, total forfeitures anQ confinement for five years. 
The reviewing authority approved the sentence but remitted two years 
of t,he confinement and fon'l'arded the record of trial for action under 
Article of liar 48. 

3. 'l'he,prosecution intro<iuced evidence to show that on ,30 November 
1944, accused absented himse;l.1' without leave from his organization, then 
stationed at 'i'ampa, FloridaJR•. 18; h,:os..-Bx. A). From 18'.Decembe.r 1944 
to at l3ast 21 L~ce.mber 1944 accU:sed ·occupied a room-in the Oranze 
Blossom Hotel, in -Saraso£a, Florida, where he ree;ist~red -µnder the name 
of 11Lt. Raymond UcCall0 (E. 19-22; Pros. Bx:. D). On 5 January 1945 he 
was apprehen--'ed. while. occupying a room at the Surfside Hotel, West Palm 
Beach, Florida. Accused's name did not appear on the hotel·reeister, 
b...t -the na'!ie Lieutenant i:!cCall did aJ:.>pear thereon (R. ~ 25). · 

4. After· accused 1s richts had been explained to him ha elected 
to make an unsworn statement, 'l'he only portion thsreoi' relevant here 
was a<::cused 1s assertion that during his· absence he registered •numerous 
timesn in hotels under his own name and usin'.~ his correct serial. 
m.unber (P... 57). 

5. The prosecution's evi~ence ~stablishes a.ccused 1s absence with
out leave from .30 November 1944 to 5 January 1945 w,d demonl::ltrates that 
his plea of guilty to that offense was net improvidently enteriad. 'l'he 
record of trial sustaj_n·s the .findings of r;uilty under Charge I and its 
Specification. 

6. Accused is 21 yea.rs of age and is married. According to the 
records of the Viar Department, after graduation i'rom hieh school -accused 
was employed by r.ouglas Aircraft Company from June 1941 to September 
1942. He enlisted in the Air Force Enlisted Reserve as a.Tl c.,1'iation 
cadet on 7 Eay 1942, was called to active riuty on l November 1942, 
succ3sl::lfully completed the advanced course in two-engine flying at 
Blytheville Army Air Field, Blytheville, Arkansas, 30.June 1943, and 
was co!l'll1lissioned second lieutenant, Air-Reserve, and ordered to active 
duty on that ,date. On 12 August 1944, ace.used was convicted by general 
court-martial of absenting himself without leave from 5 July 1944 to 
19 July 1944 and was sentenced to dismissal (See CM 262158). The con
firming authority confirmed the sentence but suspended execution of it 
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durinr; accused I s good behavior. Subsequently tnereto accused received 
puniE.hment under .!U'ticle of ··.,ar 104 on two occ;;.sions, fir:.t for absent
in.; hir:-1t;:3}.f without leave from 9 Septemb3r 1.S44 to 13 .':3eptember 1944, 
and secondly for violatin::; a uniform regulation on 14 EOV8;!1ber lS!.4. 

7. '..'1:e court 1..as lerally constitu.ted and ,1'-ad jl)JJ:'isdiction cf the 
per:Jon and the offense. iJo errors injuriously· o..f'fectin;; -1:.l:e s~bstantial 
rif;hts of tne ac~used were cor;imitted during the trial. In the opj_r:ion 
of the Board s:!: Hevie~·~ tlla : 0 ocord of trial is lezally sufficient to 
support the findin;-;s of r,uilty c:.nd the sont-c::-J.c:e, as a:9proved b;,· tl1e 
review:inc; authority, and to warrant confirmation of the sentence. The 
sentence imposed is authorized U!")cn a comr::.ction of a violation of 
Article of 1:ia.r 61. 

Judge Advocate. 

.;udge Advocate.uL-u~w HL~,I 

~. Jud?e i,d.vocate. 

3 
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SPJGH-CM '2:7670q " - 1st Ind 

Hq ASF, JAGO, ·,-;ashington 25, D. 'cr\ ·r.1:.' ~ ~ - 10(j 

TO: The Secretary of ~"lar 

1. Herewith are transmitted for the action of the President the 
record of trial and the opinion of the Board of Review in the case'of· 
Second Lieutenant Uillard Campbell (0-805006) ,· Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the.findings of guilty and the 
sentence as approved by the reviewing authority and to warrant confirma
tion of the ·sentence~ Previously, on 12 ~ugust 1944, accused had been 
convicted by general court-martial of absenting himself 'Without leave 
from 5 July 1944 to 19 July 1944 and had been sentenced to dismissal. 
The confirming authority confirmed _the sentence but suspended execution· 
thereof during accused's good behavior. War Department records also·re
veal that accused subsequently received punishment under Article of Har 
104 on two occasions, first for absenting himself without leave from 
9 September 1944 to 13 September 1944 and secondly for violating a uniform 
regulation on 14 November 1944. I reconunend that the sentence as approved· 
by the reviewing authority be confirmed but that the forfeitures be remitted 
and th~t the sentence as thus modified be carried.into execution and that 
the United States Disciplinary Barracks, Fort Leavenworth, Kansas, be 
designated as the place of confinement. 

J. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the recommendation pereinabove made, 
should such action meet with approval. 

p,., 

3 Incls MYRON C • I CR/w:R 
1. Record of trial r.ia.jor General 
2. Dft ltr for sig S/ii The Judge Advocate G$neral 
3. Form of action 

-
(Sentence as approved by reviewing authority confirmed but·forfeitures 
remitted. G.C.M.O. 181, 9 Jun 1945)• 

4 . 
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'i!AR L'EPA.t:?.Tr.fENT 
Army Service Forces 

In tne Office of The Judge Advocate General 
Tfashington., D. C. 

SPJGK-CE Z76755 21 MAR 1945 

UNITED STATES ) 'fANK CENTER ,. DESTROYER 
) 

v. ) Trial by G.C.?£• ., qonvened at 
) Camp Hcod., Texas., 23 February 

First Lieutenant EUGENE B. ) 1945. Dismissal. 
1':0RRIS ( 0-1823333)., Infantry. ) 

OPINION of the BOARD OF REVn:.v· 
HEPBURN, MOYSE and ANDERSON, Judge Advocates 

l. The Board of Review has'examined the record of trial in 
the case of the officer named above and subcits this., its opinion., to 
The Judce Advocate General. , 

2. The accused was tried upon the following Charges and Speci
fications: 

CHAP.GE I: ·violation of the 95th Article of war. 

(Fi~ding of not guilty). 


Specification l: (Finding ~f not guilty). 

Specification 2: (Nolle prosequi by order oft.he convening 
authority (R. 4)) •. 

CHA..ltGE II: Violation of the 96th .Article of '.'iar. 

Specification 1: In that First ·Lieutenant EUGENE B. MORRIS, 
Tank Destroyer Officer Replacement Pool., Tank Destroyer 
Replacement Training Center., North Camp Hood, Texas, 
did., at North Camp Hood., Texas, on or about 16 August ... 
1944, wrongfully borrow from Private Raymond E. Moore, 
the sum of' Twenty rn20.oo) rollars., lawful money qf the 
United States to the prejudice of good order and mili 
tary discipline. 

Specification 2: In that .E-,irst Lieutenant EUGEJ."'JE B. 1,fORRIS, 
Tank Destroyer Officer Replacement Pool, Tank Destroyer 
·Replaceme:t]._t- 'l'ra,ining Center, North Catnp Hood.,, Texas., 
did., at Waco., Texas., on or about 18 July 1944., wrong
fully and unlawfully make .a,nd utter to the Lowich Cloth
ing Company of Y:aco., Te.xas a certain check., in words. and 
figures as follows., to wit: 
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Gate:wille, 'l'exas 1S July 19/44 ho. 
Guarani t;y Bank & '£rust Co. 

Pay 
to 
t·ne 

era.er 
of___.-:L~av,:;.;.;.:d~c~h:......;;C~l~o~t~h~in;;.;.,.r._C~o~---- f:25.00 

xx 

Twenty five a.rid no/100 ----------Dollars 

1st Lt b'ugene B Horris 
For 01823333 Co A-137 Bn 

No Cp Hood., Texas 

and by rr.8ans th~ u.io. fraudulently obtain from the 
said Lmvich Gloti1ing Company tl:'.3 sum of '_fv;enty-i'ive 

. 	U,25.00) Dollars; the lar:rful money of the United States., 
he, the said First L¼,.rtma.nl;-EUGENE B. IWERIS, then 
-w.ill imowing that ha did not have i:ir1ci not~ intending that 
he shouJ.d have sufficient funds in the' said Guaranty 
Bank & Trust Company for t.he payment of said Check. 

Specifications 3, 4, 5, ?., 8, 9, 10, 11., 12., 13., 14, 15, 16., 
17., 18., and 19 are substantially in_the sa~e fom as 
Specification 2 except as to place, date., amount and.the 
name of per:::ion from Y,huu1 the cash or services were ob
tained. 'l'hese variations yrere as follows: 

' 
S2ecification Place Date Amount Person de- Obtained 

frauded 

3 ·;iaco., Texas 12 Aug 44 . t25. 00 Armstrong ~::-25 cash 
Jewelers 

.,4 If 13 Aug 44 t,25.00 Lyons Tea t25 " 
P.oom 

Q u5 	 15 Aug 44 (_:5.00 'l'exas Cafe t5 D 

7 Temple., Texas 11 Sept 44 c,10. oo 1.!ackey 1 s Drug $10 It 

Co. 
,_ 

8 ~·t. Worth., 'l'ex.16 Sept 44 t25.00 
( 

First Nat 11 t2_5 u 

Bank, Ft. 
1.'orth, 'i'ex. 

9 Belton., Texas 23 Sept 44 (;°25.00 First i,at 11 ~?25 If 

Bank, Belton 
Texas 

- 2 

\ 
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srecific~ Amount Person de Obtained 
frauded 

10 Belton, 'l'exas 29 Sept l.;4 :i, 20. 00 Peoples Nat 11 (:20 cash 

Bank, Belton, 


'l'exas 


If11 Ft. 1Jorth., 5 Oct l.;4 t:;20.00 	 Te:r.:as Hotel f20 
Texas 

12 u 6 Oct l.;4 ~~20. 00 fl n f;20 u" 
13 11 ' n 7 Oct l.;4 :;;;25. 00 	 Continental f25 II 


Kat 11 Bank 


.a14 • 9 Oct l.;4 / :')15. 00 '.;,'exas Hotel (:15 	cash and 
servic0s 

11 1115 9 Oct l.;4 tS20. Q0 Union1 Jc.nk & po cash 

Trust Co. 


• 	16 Houston, 10 Oct l.;4 ~:,20. 00 Rice t;otel 
'l'exas 

17 n ff 11 cct l.;4 :::-'25. 00 Second :t~at 1l 

Pank 


If18 11 Oct l.;4 · f:.25.co City r,;at 11 

Bank 


19 Temple., 13,0ct l.;4 f15.oo South bide 

'l'exas Drug Co. 


Specification 6: In that First lieute,1ant iUG:c;FE B. T:OFRIS, 

Tank Destroyer Oi'.ficer Feplacement Pool, Tank Destroyer 

Replacement '£raining Center, North Caup [cod, 'i'exas., did, 

at Gatesville, Texas., en or about 8 September 1;,:;4, wrong

fully fail to mainta.in sufficient bank balance in the 

Guaranty Bank and 1rust Company to meet a check made and 

uttered by him to 1.:ackey 1 s Drug Company of ·:I:emple., '.i.'exas, 

in words and fi.e:ures as follows, to wit: 


Gatesville., Texas., 8 Sept 191.;4 No. 
GUAL"'.JJ.'TY BAUK & 'IRUST CO. 88-1628 


Pay to t~o 

order of Hackey' s Drug 


xx 
Ten and no/100 Dollars 

Eugene B. :Torris 
1st Lt. 
Viard 120A · 01823333 
1,IcClosky 

Hosp 

3 
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He pleaded not guilty to the Charges and the Sp~.cifications. He y,as 
found not guilty of Specification 1 of Charge I and:,Cl:larre I, and guilty 
of Charge II and all of its Specifications. J;o evidence -,..-as introduced 
of any previous conviction. He '\.was sentenced to be dismissed the ser
vice. The reviev.i.nG authority aPQroved the sentence and forr;arded the 
record of trial for action under Article of Wo.r 48. 

J. Evidence for the Prosecutiort: 

It was stipulated that the accused was in the m.:p.itary service at 
the time. of the commission of the offenses charged illld at the time of 
trial (R. 14). 

Specification l of Charge II . 

Sergeant Joseph F. Savage testified that on 16 August 1944 the 
accused was an officer in the same organization and asked him to 
borrovr for him the ,~um of ~;20.00 from Private F'.aymond E. 1::oore. In 
compliance v.i.th this request ~ergeant Savage borrowed (20 from Private 
:Moore and delivered it to the accused. Private ;ioor0 ~-~ked Sergeant 
Savage for the repayment of _the money several times thereafter until 
he, Private :Moore, was •shipped outa (R. Zl-2$). • ' 

Specification 2 of Charge II 
.. 

1'il'. Sander Lovrich, manager of Lowich Clothiers, 7;aco, Texas, testi
fied through deposition that on 18 July 1944 the accused came into his 
store and asked him to cash a check in the sum of t25.oo. The check 
was dravm on the Guaranty Bank and Trust Company of Gatesville, Texas. 
In compliance rith this request the witness gave accused ~;25.00 in 
exchange for the check. ·He deposited the check in his bank and one 
weak later the check was returned marked 11account closed0 • liter making 
several demands for pay1:1cnt, on 11 December 1944.the v.i.tnes~ received 
payment in the sum of (25 from a Captain Conlin, representing the ac
cused (R. 19; Ex. K. L, L1, N, o, P). 

Specification 3 of ~barge II 

Rebecca Kimbrough, credit manager for the Armstrong Jewelry Co., 
Waco, '.1.'exas, testified that on 12 Aw,:;ust 1944 accused came into the 
Armstrong Jewelry Co. store 8.nd asked her to cash his personal· check of 
t25. In compliance with this request she-gave accused t25 in cash. 
She thereupon deposited the check and 4 days later·it was returned 
marked •insufficientn. She wrote several letters to the accused 
regarding payment &id on 12 December 1944 received the payment from 

.Captain Conlin, representing the accused (R. 23; Ex. Q, R) •. 

Specification 4 of Charge II 

4 
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::rs. ;:yrtle Lyons, p!'0priator of Lyons' rea :'.oom, ':,aco, 'l'c:,.us, 

testifi,sc:;_ that en 13 Aurust lC:,'44 the accused came into her tea rosm 

and as,-ced ner to cash ni s check r'or :::25 aravm oh ti1e _;uaranty Bani< 

2nd 1rust ::;::,, of Jatesville, 'l'exa5, In compliance with this request 


. she ga:va 2.ccuscd ,;25 in Cd.Ch in exchange for the check. bhe deposited 
tr1e ci1eck in her .bank and si10rtly thereafter it v:as returned marked 
"insui'ficient, 11 After makinc: saveral demands upon the acct:.sed for 
payment on 18 Dece,nber 1944 si1e received payment (P.. 24-25; t:xs. s, 'l'). 

Specification 5 of Char,·e II 

Alex P, Castillo, OYmer and operator of the Texas Cafe, 1'iaco, 
Texas, testified t,1at on 15 ii.uc:ust 1944 in his cafe, the accused 
requested the witnecs to cash his personal check for (5 drawn on 
the Guarariw ·Bank and 'l'rust Company of Gatesville, 'l'exas. In compliance 
with this· ·request the witness gave the accused f 5 in exchange for the 
check whicn the accused made and delivered t.o him at that time. He 
depositad the check to-his account and 5 days later the check came 
bacK marked ninsufficient· fundsn. After making several demands for 
payment he received a letter in December from Captain Conlin repre
senting the acc11qed,, inqlosing payment in full for the amount due 
('R. 26; Bx, U, V), , 

. Specifications 6 and ? of Charge II 

Vince lc~atula, Fharmacist, ;,iackey 1s JJruz Company, 'rnmple, 'l'exas, 
testified that on 8 and 11 September 1~44 accused car.ie into th~ 
drug store and upon each occasion requested him to cash tne acc"J.ced 1 s 
personal check for $:10, In compliance with this r·equest the i'Jitness 
gave accused, upon each occasion, (:10 in cash in exchan;e for the 
accused I s check. 1'ne checks ·were drawn on the Guaranty Banl~ and 'l'rust 
Company, Gatesville, 'i'exas (~. 32; Ex, v;). 

Miss I~ell Dooley, bookkeeper, I.iackey' s Drug Company, testified 
that the two checks cashed for the accused by F.;r, ~.r,:atula were deposited 
shortly after their receipt and were returned marked uaccount closed11 • 

On 15 December 1944 ~;20 was received in full payment of the checks 
from Captain Conlin representin;; foe accused (F:. 33; furn. X, Y, z).. 

Specification 8 of Charge II 

Er. c. E. Gillham, Fir::.t }.;ational Bank, Fort Worth, Texas, 

testified that on 16 September 1944 accused came into the bank and 

asked the witness to •o.K,n accused's check for (;25 drawn on.the 

Guaranty Bank and 1'rust Co,, Gatesville, texas. 'l'he bank teller 

thereupon cashed the check by giving the accused ~;;25 in ce,sh in ex

change. ~:nen presented. to the drawee bank it was returned unpaid 

marked 11accou.'lt c1oscd·u. On 11 oocember 1944 payment of the check 

vras received from Captain Hem:-y 'l'. Conlin representing the accused 

(E, 34-35; ¼xs. AA, AB). 
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Spec" fication Si of Charc:e II 

r.arlos G. Parker, casr1ier ci' the First :r,.;ational Bank, :Selton, 
':i.exa:s, testified that on 23 ~;eptember 1944 accused came into the 
bank c:i.11d asked hin to casi'J. Ms personal check for ~;25. After satisf~·
inr0 hi.'lls0lf as to the identity of the accusad, the witness gave the 
a ·;~used :·25 j_n -::ash in exchange for his check. The check ,,as drawn 
0::1 the G~c.ranty :lank and .Crust ·co., Gatesville, 'i.'exii.~ and vrhen pre
rnnted for payment tl-)rca;;l-i '1·.he usual c;,annels it was returned marked 
:. account closed. 11 :-I~ rr.aJ.e several clemcU1cis up·on accused· for ~,a:;ment 
&rid or. 11 December 1944 receivcJ a letter from Captain Henry '1. Conlin 
in".:losin~: full pa;;,·ment of the check (L 36; &s. AC, Jill). 

Specification 10 of Charse II 

J. v. Kelly, aecutive '\7 ice President_ of the People5 National 
Bank, testiffod that on 2S September 1944, a check cirav;n on t;1e Guaranty 
Bank and '1'rust Company, Gate s-ville1- _·~as;- in the sum of t,~O. 00 mane by 
.Eut;ene · B. i.,;orris which check was returned marked DAccount closed", was 
brou.:_;ht to his attention (R.. 38). 'foe check (i:.Jc. AF) 1s ciated -23 :;;eptem
ber 1944; the led::;er sheet of accused's account .~ith the oank (Ex. BD) 
shovrn tn.at on and ai'ter 12 Jeptember 1944 ace-used he1.d no funds in hi3 
Recount. The admission of the accused tc Captain Conlin that he m~ed 
t:ne Peo:9les l';ational Bank ~.20.CO (R. 39), con;parison of signat"Jres, and 
the payment b~r Saptain Conlin of tn.is account for the ac~us0d e::,tatlishes 
tnat the accused is the person who issl:ed the check and tnat he received 
value 5.n exchan::;e therefor. 

Specifications ll, 12 anc. 14 of Charge II 

Otis :aig:'.ish, Assistant :.:anac:;er, Texas Hotel, Fort i:"iorth, 'l'exas, 

testified that on 5 October 1944 a·cused atJked him if he would approve 

a check for hiffi. In his pr·esence accused wrote out a cneck ·(Ex. AL) in 

the sum of ~,-.:20. 00 clrmm on the Guaranty Bill'.J.c and '!'rust of Gatesville, 

'lexas. I:e compared the signature on the check with the signature of 

accused I s AC.-0 card and accused showed hi.11 his Pame on 1'Iar Department 

Orders branting him a leave, after which he ar;proved the check. . Ac

cordinz to his records which are required to be kept as part of the 

regular hotel accounting procedure, he a~ain approved a check for accused 

on 6 October 1944 in the si.:.m of ( ~O. co (a~ Aijr), and. again approved a 

check for accused on 9 October 1<;44 in the sum of ~;25.oc (Ex. A,.~). Both 

of these checks Y.'ere dra.m. on the Guaranty Bank and Trust Company of . 

Gatesville, 'l'exas. ~le has_ no personal recollection o'f the last two checl;:s 

(II. 40). 1.:rs. Leroy_ Curtis, Cashier of the '.1.'i:ixas Hotel testified and identi 
fied ti1e checks rei'er·red to by the As:sistant ;,Iana;;er, 'lr. Enclish, and 
stated that on 13 vctober 1944, each o:i.' ti10 checks was returned by the 
hotel I s b3Jl~ marked; 11 iJo Account", and. that all of the checks were paid 
by rncney order on 18 I:ecember 1944 (lt. 42). 'l'he idc::1tification of accused 1 s 
handv:riting on the checks by i,:r. John Patterson, Ca(:;liier of Guaranty Bcmk 
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and '.Crust, Gatesville, Texas (F.. -61), the acL,nLsion of the accused that 
he owed the ·.1.'exas Hotel t;55.UC 0;1 tr.r9a items (?c. 89) and the payment 
of these checks by Captain Conlin for the ar:cused, establish that the 
accused is the person who issued the checks a.id that he received value 
therefor... 

CnGcification 13 of Charce II 

i::r. Oscar Vo;el, Vice President, Continental fr1.tional Jank, Fort 
~iorth, Texas, testified that on 7 October 1944, a ma..'1 dressed as a."'1. 

- officer presented him a c.i.raft in the sum of :.:.25.00 (j:..'x. AP) drawn on the 
Guaran't;r 73ank and 'l'ru.st Company of GatesviJ.Je, 'J.'exus, signed by Eugene 
B. Lorris, First Lieutenant. This lieutenant stated that he y,af; sta
tioned at }!.cCloskey General Hospital, and +.11.at ha had come to Fort 
·,:1orth and was vdthout funds, and rGquestcd that he OK the check so 
that the tellers would c;:..sh it. Ee ;,;:,proved the check and payment was 
refused by the 6rmree bank. 1'he identification of the. uc:used I s 
signature on the check by t:ie cashier of the 3uaranty Bank and Trust 
Company of Gatesville, Texas (!:~. 61), t:1e adirJ.ssion of accused that 
ne ovred the Continental National Bank (i25. 00 (R. 89) and the pa:,1,1ent 
for ~he accused of this account ( E. 89), establish that the accused was 
the maker cf the check and received cash therefor. 

Specification 15 of Charge II 

Don E .. Lydick, Union 3ank and '.!.'rust Company, !:-ort 1.:orth, Texas, 
testified that on 9 October l~J44 accused present:!tl hbself at his 
des;;: in the bank and requested him to app:::-ove his personal check {er 
f20 cir8.Ym on the Guara.ntJr '"!a.nlc and '1'rust Cc., Gatesville, Texas. 
Upon satisfying himself as to accused I s identity upon accused I s cre
c.ientials the witness arproved t'he cl1eck and ca.used it to be cc:.::;hed. 
The teller ;ave the accused :. ;::o in cash in exchan['.e for the check. ··.·,hen 
sent through ler;al channels for collection it was returned unpaid. 'J.he 
·witness wrote several l;;tters endeavorin6 to· collect the check and 
received on 20 ~ecember 194,( full payment f'rcm Captain Henry T. Conlin 
representing the accused (L 47-L/::; I:..'xs. AE, .A:?, AG, 1~:I). 

Specification 16 of ~har~e II: 

Ur. T. N. Hostetter testified that he ,,as assistant manager of the 
Rice Hotel in. Housten, Texas, on 10 October 1944 Yrnen the accused 
came to his desk in. the lobby of the hotel a...11d asked i1im to cash for 
him his pP-rsonal check for t20. The witness approved the check and the 
cashier, in his presence, 6ave the accused :;.:20 in exchan;'.e for the check. 
The check was drawn on the Guaranty Bank and Trust Company, :ratesville, 
'l'exas, e.nd when presented for payment was returned marked "no ci~count" 
( E.. 49-50, Ex. AS). 

P.obert L. Lynch, ;;eneral cashier for the Rice Hotel, testified that 
accused's check that was C.:".shed by tt.:::: hotel on 10 October -:,.94/4. was 
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deposited for collection and returned 1mpaiJ by. the ctrawee bank (P... 51; 
J:..."::. A'l'). ~.'.rs •. Charles P.. :.:organ, tile credit managGr,for the hotel 
testifiec. that she made several c.er.{2.n:l.s for the pa:rment of the check a.'1d 
on J 8 :::ecembar 1944 received ~ 20 in payment from Captain Conlin repre
s::;nting the accused (P.. 52; Exs.·\,AU, AV). 

Suecification 17 of .':har&:e II 

J.:r. ;-!enry J. :?reer testified that he '\'ias the assistant cashier 
cf the Second National Bank of Houston, 'rnxas, on 11 October 1944 .-,i'len 
accused came into tne 'bank anc. the ;-;itness a~proved the accused I s check 
in fo.e sum of f 25 drawn on the Guaranty I'ank and 'i'rust Sompany cf Jates
ville, Texas. Accused thereupon cashed th~ check in the bank. The 
chec;,. v,as put through the usual ba."lkir.g channels for collecticn and 
returned markeci ••no account11 b;,· tne o.rawe.e bank·. Demanci was made for 
payment and on 15 Lecemuer 1944 payment in t;'le sum of t25 was received 
i'rom (;aptain Conlin representing the accused. '.i.he amount of the check 
thus casned was ;-25. (R. 53-54; BKs: AW, A.'-::,). 

Specification 18 of Charge II 
. ) 

1.:r. Daniel J. i.,vans, Vice President, City National Banl<, Houston, 
1'exas,· testified tnat on 11 October 1944, accused asked him to OK a 
J.raft (.i.)c. h.Z) for f.25.00 dra,m on the Guaranty 3R!lk and Trust Coml')any 
of Gat8svil.le, Texas. 'rhe picttll'e on his AGO card compared favorably 
with accusi:!d, and he 0Ii 1d the draft by placing his initial on the corner. 
'.i.'i,e checK was then cleared through the usual bankinft channels and v,as 
returne:l. by the :)ayee bank marked, Hlfo Account" en or about ;_4 October 
1';44. 'J.'he fact that accused admitted owing the Cit~r National Bal'lk 
:- 25. 00 and caused that a""lount to be paia. to the bank (R. 39) establishes 
ti1c facts. that accused issued the check a:,d received value therefor. 

Suecification 19 of Charse II 

J. ·P. Charlton, 01-mer and operator of ::;outh Side Druz Store, 'l'emple, 
texc,.s, testified that on 13 October 1944 one cf his employees in his 
store cashed a check (Pros. Ex. BB) dated that nate, drawn on the 
Guaranty Bc.nk and 'l'rust, Gatesville, '.i:exas, in the sum of tl5, made by 
First ~ieutenant ?.;u'.,:ene B •. :;orris, which when deposited was return"d 
marked :ino accountn. On 31 C~tober he wrota to the accused and received 
no reply. In lJecember l<;L,.4 he received payr.1ent in full from Captain 
f,cnry T. Conlin acting for th~ accused (E. 57). 

• 
'.l.'he account of the accused with the Guaranty Dank and 'l'rust 

Comr,any of Gatesville, 'l'exas, the bank upon which all oi the checks were 
drawn showed the folloviing balance on deposit on the dates pertinent 
to the issues invol·,ed: 
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Date ]?ala.nee-,-
1944 

18 July (8.00 

12 Aug. 2.41 

13 Aue;. 2.41 

15 Aug. 2.41 

8 Sept. • 20 

11 Sept. • 20 

On and after 16 September 1944 the account was closed and no funds 
of the accused v.-ere on deposit with foe bank (R. 62-68). 

4. For the 'cefense 

Captain Henry T. Conlin, FA, 'I'D ETC, North Camp, Camp Hood, 'l'ex.:1s, 
Legal Assistance Officer, testified that early in i,ovember 1S44 acc:i.sed 
came to him for assistance in arranging his finances; that accused had 
some cash and all of his outstanciin;:; obligations were paid off except 
for a few current· iterr.s and that his financial condition is very 6ood 
at the present time ( P.. 86). .Accused -acknmiledged being inci.ebted to 
Private F..ay:mond E. :..!oore (F. 88) and also acknowledged owing all the 
a.mounts set forth in Specifications 2 through 19, Charge II, and all 
of foese items were paid in the middle of T)ecember (R. 88, 89). 

Colonel Joseph J. Fraser, :J:eadquarters, TD, RTC, Lieutepant 
Colonel t:morJ A. L'Urma."ll, Headquarters, TD :.TC, and Liajor Horace !.i. 
Shirley:, TD ORP, TD RTC, all testified that they knew accused as an 
officer, and that they considered his work excellent, particularly 
as an instructor in map reading and radio voice and as ·an inspector 
of police and barracks. }-Iis reputation as an officer wac also ex
celler._t, lR. 75-82). 

'.L'he accused having bee'r{' duly advised of his rights a::: a witness 
elected to make a sworn statement (I:. 90). He testifie~ that he had 
been in the ."umy three years ·and _eleven months anri. graduated frorn the 
'i.'an!{ DestrQyer Officer Candidate S~hcol en January 21, 1%3 (R. 90). 
',\11ile he ~'3.S an enlisted m'3.Il he was married. . His wife had previously 

been married and had a child by that marriage (TI. 91). He' had a 
dau;hter from his marria;_;e (r:.. 91;. Subsequently he discovered that 
nis wife I s f'irf:>t child ,·,as not tne child of her fomer husband and 
since that time ne had not lived with kir. (fl. 91). · Ha made several 
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atterr:pts to ol:::tain a divorce fr-om her but was unsuccessful (?.. 92), 
His ci.aughter hg,s been ::i.ciopted "by his parents and is with them at this 
time (?t. 96). He made many efforts to borrow money so as to strai;:::hten 
out his financial affairs but was unsuccessful (P.. 93, S9, lCO, 102). 
As a result of his fanil;y and financial difficulties, he became very 
c.epressed, had trouble sbepir.g, suffered from constant.headaches, and 
finally went to McClosby Hosyital in August 1944 and was dischar~;ed 
from the hospital 20 October 1S'/44 ( L 100, lCl) • 

report cf Disposition Board, :~cCloskey a~neral Hospital, dated 
Z7 September 1944 (I;c, 9), stated that it is the opinion of the board 
that accused is unfit for any type of duty by reason of psychoneurosis, 
and recoITT.1encl.s that he appear before an Army l~etirinc Board for action 
(E. 104). 

Disposition Board Proceeciin;s, ?\IcClosl;:ey Gen:;ral Hospital, 16 October 
19':4,, (Ex. 10) states that accused is physically fit for transfer b<1ck 
to his organization for the purpose of receivin3 such ciisciplinary action 
as is deemed necessary (P. 106). 

'.i'he report of the Neuropsychiatric Exa.ri1ination at I.:cCloske~ General 
Hospital dated 14 October 1S44 (Bx. 'i'), states that the accused was r 
at the tirz,.e of the offenses char6cd so free from mental defect, disease 
or deranr:;eJJent as to be able concerning the acts ch[;iX'ged, both to d.is
tinr;uish r:i,c;ht from wrong and to adhere to the right, and that he is 
sufficiently. sane to intelligently -conduc;t and co-operate in his 
defense. 

5, Discussion 

a. Specification l of Charge II 

'l'he evidence clearly shovts beyond any cioubt that the accused while 
an officer of the Army of the united States borrowed :/20 from r.n en
listed man at the time and place allet:ed in Specification 1 of Charge II 
and failed to repay it ~rithin the time agreed~· The borrowing of money 
by an·officer from an enlisted man has long,.been recognizad as a violation 
of Article of ·1rar 96 as- such an act is prejudicial to gcod order and ' 
milita.r<J discipline. C~I 233817, W B.11. 149; CI1r 272462, Ezell; CII Z72588, 
McGovern•. 

The finding of guilty of this Specification and of the Charge should 
therefore be sustained. 

£• Specification 2 to 19 inclusive of Charge II 

'dith reference to the remainins Specifications the evidenGe clearly 
establishes that the accused ma.de each chec~ described in the Speci
fications and did on the dates and at the places alleged therein utter 
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or negotiate them to tne persons, firms or c0rporations therc:::.r. naPJ.ed 
and in excnan.:;t,receive t:C1e face am01mt of each check in cash, except 
in the one instance, when he received ;ervic'es. It was also shown that. 
the checks were presented to tne bank upon which they were drawn through 
bankine channels and payment was refused, and the checks returned 
unpaid because ti1e ar::cused failed to have on deposit with the drawee 
bank sufficient money to pay any of the checks. J:n view of the lack 
of funds on deposit with the cirawee bank and the'repeated issuance of 
checks or. the depleted. or closed accq·Jnt the court was warrant0c. ir. 
cra'.v:ing the infero;:;r..ce that the accused knew th:;;.t he did not have and did 
not intend. to have sufficient funds'cn deposit with the drawee bank for 
the payment of the checks and that he therefore fraudu~ently obtained 
foe money or the services that he did obtain by r1eans of his worthless 
~h,::;cks. All of the elements of the oi'fensee chru:-f;ed were therefore 
clearly shovm beyond any d')utt and without contradiction. ',;e have no 
difficulty in reaching the conclusion that findings cf r;uilty of 
these Specifications should be sustained. The giving or'worthless checks 
uncier the circumstances related eons_titutes a violation in each instance 
of the 96th Article of. ·1Ja.r. -. ·such _:conduct on the part of an officer 
brings discredit upon'the military service (C:,: 249006, 32 RR 5; CTuI 262189, 
Amidei; Cl.f Z7387L..., I,1iller; c:..r 270910, Persin0er). · 

6. War Tupartment records show the accused to oe 26 years cf age, 
married and the father of one child. He attended senior hich school 
for 2 years and for 4 years thereafter was employed as a clerk. He 
was inducted into the service on 17 Harch 1941,...attended Army Adminis
tration School 13 weeks, and performed clerical•r.ork thereafter until 
sent to OCS at Camp Hood, Texas on r24 October 1942. ]e ...-as commissioned 
second ,lieutena.."1t, Army of the United States, on 21 January 1943•. On 
25 Liay 1943 he was promoted tc first lieutenant. On 2o hovember 1944 
he tendered his resignation for the good of the service in lieu of 
trial by court-martial. Shortly thereafter he subrr.itted with his 
resignation proof that he had paid in full all of the obligations made 
the basis of the charge and the :c:pecifications above. His offer of 
resignation was officially refused. 

?. The court was legally constituted and had jurisdiction over 
the accused and of the offenses. l'io errors injuriously affecting the 
substantial rights of the accused were comrnitted ciuring the trial. 
In the opinion of the 3oard of ~eview the record of trial is legally 
sufficient to support t.11e findings and tha sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon a conviction 

ofArticle of1'far 9:2-u~ =·:;:~: :::::: 
rR.~ Judge Advocate. 
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SPJGK-Cfa 276755 1st Ind 

Hq, ASF, JAGO., Viashington 25, D. C.:ii 11::, ') :;.
:, ....J,;,_ ,., ' ]9!J5 

TO: The Secretary of War. 

1. Herewith transmitted for ths action of the President are the 
record of trial and the opinion of the Board of Review in th2 case of 
1"irst Lieutenant Eugene B. korris \.0-1823333)., Infantry. 

2. I concur in the opinion of the Board of Review that.the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confinnation of the sentence. I recommend that the sen
tence be confirmed and carried into execution• 

.3. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for his action and a fcrm of Execu
tive action designed to carry into effect the recommendation hereinabove 
made,· should such action meet with approval. 

MYRON C. CRAMER 
Major General 

3 Incls The Judge Advocate General 
1. Rec of trial 
2. Drft ltr for sig ~/w 
3. E' orm of Action 

(Sentence confinned. G.C .~.!.O. 163, 9 r.ay 1945) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJ31'-C~f 776779 

) Ah.MY GROUND FORCES 
UHITED STATES ) REPLA.Cfil:ENT LEPOT NO. 1 

v. 
) 
) Trial by G.C .M., convened at ' 
) Fort George G. Meade, 11iaryland, 

Second 1ieutenant HAROLD R. ) 7 March 1945. Ili.sr:rl.ssal and 
STUilF, JR. (0-1328536), ) confinement for one (1) year. 
Infantry. ) 

OPINION of the BOARD OF R.EVIEV[ 
LIFSCO:.IB; 0 1 CONNOR and 1IORGAN, Judge Advocates 

1. The Board of Revi·ew has examined the record of trial in the 
case of tr.a officer named above and submits this, its opinion, to :The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CEWWE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Harold R. Stump, 
Jr, .Company D, 9th Replacement Battalion, 3d Replace
ment Regirrent (Inf), then well knowing that he had been 
included in orders for imminent transfer to a port of 
embarkation for overseas shipment, did, at Fort George· 
G. Meade, Maryland, without proper leave, absent himself..~·.. 
from his.organization from about 0730, 22 February 1945, 
u.'1:til he surrendered himself at Fort George G. Meade, 
Maryland, on or about 1600, 27 February 1945, and thereby 
missed his shipment which departed this Depot on or 
about 2200, 22 February 1945. 

He pleaded not guil~f to~ and was found guilty of, both the Charge and 
the Specification thereunder. He was sentenced to be dismissed the 
service and to be confined at hard l~bor, at such place as the reviewing · 
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authorit;;r mi)'1t drect,for one y3ar. The reviewin0 auttority a:r-rrov,1C: 
the :,entP,ncc; c,csi,·nJ.ted tile i,:idwestern Brr.nch, UniteC::. States 
::.iscip:i.inary narraci,;:s, i?ort :·enjamin Harrison, Indiana, a:; the ple.c0 
oZ confineir:ent; and forwarded the recorcl o::'.' trial for action under 

. J'..rti cle of ·::ar 48. 

J. The evidenc~ for the prosecution shows that the accused on 
14 February 1945 joined Company TJ, 9th Battalion, Jrd .tleE;iment, AGF 
Replacement Depot i~o. 1, at ?ort George G. ;,:eade, Earyland C,.-i.. 6). 
Six days later he was alerted anc. given a ·copy of Sp8Cial Orders No. 
51, wnich had been issued by the Headquarters of AGF rteplacement I:B
pot lfo. 1, and which reaci in part as follows: 

0 6. Off and. iid named on atchd lists, wl:::.ich are a 
part of this order, are reld from atchd unasgd orcn in
dicated, are trfc. in gr from this sta, are asi;;d Shpmt 
Hur:,ber Gri-449 (a)-A. (:c;;xcess Off Co A; Inf Co A B C; FA 
Btry A; Use Co A), "JP Ca,np Patrick Henry Va o/a 22 Feb 
45 reportin; to CG. E=C},'.R will be date of departure. Pers 
·,rill use AI-0 15805 c/o Postmaster Hew York HY as mailing 
ackress until arrival at final destination 11 (R. 6-7, 10; 
Fros. Ex. A). 

The accused's name appeared on pa£:;e J6 of the attached lists (j.t. 7; 
fros. Bx. B). Ee and the other officers designated vrere tole, aronc 
other things, that they vrould leave sometirr,e after 6 :00 p.m. on 22 
February 1945, and that tl1e shipment was "destined to co to a F. of 
S. II (rt. 10) • 

Upon arr.i. ving at Tort l.~eade he had been e,;iven a IJrocessing 
memoranci.um which stated tr.at c 

113. · A special VO•':,O rte:p.ster is provided at 1 0 1 Co. 
9th En. Orderly room for the use of -~~eplacement Officers. 

a. Any Re:rlacement Of.f'icer temporarily leavin;=; 
the Post for any purpose will sign this Re,'.;i. ster anci. ;:ive 
information requireci by it in full. Information will be 
printed and be legible" (2.. 9; Pros. Ex. 1). 

This directive was supplementeci by oral instructions (1 •• 8-9). Although 
the accused had been alerteci. ane:. had not been ,civen special permission 
to be absent "after duty nours be;an11 on 21 February 1945, he on that 
day si[·ned out on ti:ie rec:ister as of 1715 o'clock (it. 9; 1:-'ros. :c;x. £). 
ln1en the roll was called on 22 February 1945, he was not present. r:e
peated searches conducted U.roushout the da;)T showed that he was neither 
in his quarters nor in the company area (R.. 7-S). Tne follo'Wing morning 
he was carried on the rr.orning report 11as duty to A'.'IOI. as of 0730" on 22 
February 1945. He did not return to his orr;:anization until 27 Februar,r 
1945 0-1.. 8; hos. :i::.x. C). - • 
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4. .;fter ,being aE~rise6 of ~-~s rizhts relatiye, to testif"<Jing 
or remaining silent, the accused elected to ma..1<e t:ne follo1'<i.ng short 
unsworn statement: 

\ 
11 I was inoucted into the !1.rrr:y on i:arch 17, 1944, 

tl:.2.t was last year, after I volunteered for induction, 
ancl I received rrry basic traini11c at fort Knox, i(entucky, 
appointed to the Infantry School, graduated. from the Infan
try School anci. served at Fort 11,cClellan, Alabama, as pla
toon leaC:er, for approxiriately two months. l"Fom. tl:ere, 
on my form 66, I received a rating of excelle.>1t. I 
volunteered for overseas ciuty at Carrp ~.IcClellan and was 
sent here to report the 17th of February. After being 
processed and so forth, I did leave my post the 21st of 
?ebruar<J, but I did not do it in oroer to miss my ship
ment. It isn't one of rrry usual characteristics to go 
absent v.'i. th out leave. I had been drinking--that I s no 
eJ:cuse, of course--but that I s the only reason I knov; to 
account for my act.ions. As soon as I realized v,hat I 
was doin~, w'rry, I reported back and surrendered icy-self 
to the company corrt·.~anci.er. If it I s at all possible, in 
arrivin3 at your decision, after the offense I have com
rritted, I vrould certainly like a chance to redeem myself" 
(:-;.• 11). 

No evidence was adduced by the defanse. 

5. The Specification of the Charge alle 6es that the accused 

IP,;- -;:- -::- then well knowin~ that he had bean included in orde_rs 
for imminent transfer to a port of embarkation for overseas 
shipment, did, * * ~:- without proper leave, absent himself 
from his organization from about 0730, 22 February lS,45, 
until he surrendered himself ?:- ?:· -;~ on or about 1600, 2? 
February 1945, and thereby missed his shiprr:'ent -;;- -;< ·*" • 

This offense was laid under Article of Viar 96. 

Althou[h he had been alerted and specifically instructed that 
he was to be included in_ an overseas shipment scheduleci to c.epart on 
22 February 1945, the accused absented himself without leave on that 
day mid did not return to d.uty until five days later. The only ex
planation offered for this serious dereliction vras indul:ence in alcohol. 
This was, of course, an aggravatins rather than an extenuating cir
cumstance, particularly in vie-.-; of th-= accused's alerted status. The 
Specification has been i_,roveci beyonc'L a reasonable doubt. 

6. The accused, who is married and the fathe·r of two children, 
is about 2? years old. After attending :.:arshall College for one and 
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one half years, he was employed by the Inland Gas Corporation and the 
Kentucky & Ohio Gas.Company as a crew manager from March of 1933 to 
September of 1942, by the Carbide & Carbon Chemical Company in an un
disclosed capa.city from July of 1942 to September of 1943, and by the 
Fennsylvania Railroad as an as~istant trainmaster from January of 1944 
to t,iarch of l944. From September of 1943 to January of 1944 he was. 
self-employed as the owner of a dairy. After enlisted service from 18 
Earch 1944 to 4 December 1944, he was commissioned ·as a second lieutenant 
on 5 December 1944. He has been on active duty since this last date. 

7. The court was legally constituted. No· errors injuriously af
fecting the, substantial riE;hts of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is le
Gally sufficient to support the findings and.the sentence and to war
rant confirmation thereof. Dismissal is authorized upon conviction of 
a violation of Articleof War 96. 

Advocate. 

Judge Advocate. 

, Judge Advocate • 

.. 
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SPJGN-CM 	276779 1st Inq. 

Hq ASF, JAGO, Washington 25, D• c. 
MA J ') '.--:.·,

1\ .., ' '·' .., 

TO: The 	Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Harold R. Stump., Jr. (0-1)28536), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial ls legally sufficient to support tr,e findings and the sen
tence and to warrant confirmation thereof. I recommend that the sentence 
be confirmed but that the confinement imposed be remitted, and that the 
sentence as thus modified be. ordered executed. 

) • i.relosed. a.re a draft ~ra- l~tter for your signature, transmit
ting the record to.. the President for his action, and-a fonn of Executive 
action designed to carry into effect the foregoing recommendation, should 
such action meet with approval. 

MYRON C. CRAMER 
Major General 

3 Incls The Judge Advocate General . 
1. Rec of trial 
2. 	 Drft ltr for sig 


S/;~ 

3. Ferm 	of Action 

(Sentence confirmed but confinement remitted. G.C.M.O. 209, 11 Jun 1945). 

5 ' 
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(47)WAR DEl'ARTMENT 

Arrrr, Service FCll:"C8S 


In the Office of The Judge Advocate General 

Washington, n.c. 


SPJGQ - CM Z76847 

UNITED STATES ) HFADQUARTERS SHIPMENT NUMBER 0288 
) CA.\lP MYLES STANDISH, MI\SSACHUSETTS 

v. ) 
) Trial by G.c.M., conve11ed at 

Captain CHARLES M. POOSLER ) Camp Myles Standish, Massa
(01306750), Infantry. ) chusetts, 16-17 February 1945. 

) Dismissal. 

OPlNICN of the BOARD OF REVIE'N 
ANDREWS, !RED.ERICK and BimER, Judge Advocates 

• 

1. The Beard of Review has examined the record of trial in the· 
case of the officer named above an:i submits this, its opinion, to The 
Ju:lge Advocate General. · · 

2. The accused was tried upcn the follovring Charges an:i Speci
ficationss 

CHARGE Is 	 Violation of the 93rd Article of War. 
(Finding of no~ guilty.) 

Specificaticn l: (Finding of not guilty.) 

Specification 2, (Finding of not guilty.) 

CHARGE II, Violation of the 95th !rticle of War. 

Speci.fication 1, (Motion for finding of not guilty .sustained.) 

Specification 21 In that Gapta.in. Charles MPonsler, Comp:1ny 
D, 0288-G, Camp Myles Standish, Massachusetts, did, while 
m Train Ab.in Number 1509 enroute to destination, on or 

· about 5 February 1945, wrongfully ~ble with enlisted 
men, namely, Sergeant Hugh M Lee, Sergeant Rebert F 
Randolph, Technician Fifth Grade &!ward I Bernstein,· and 
Private First Class George ll M:Kee, all of ComJt:l.Ily D 
0288-0. 

Specificaticn 3 s In that Captain Charles M Paisler, Company 
D, 0288-0, Camp Myles Standish, JJa.ssachusetts, did, while 
on Train Mi.in Nwd:>er 1509 enroute to destinaticn, en or 
about 5 February 1945, wrongfully" drink intoxicating 
liquor With enlisted men, namely,Sergeant Hugh Mu,e, 
Sergeant Robert F Randolph, Technici.&n Fifth Grade F.dward 
I Bernstein, and Private First Class George H !.i:Kee, all 

· · of Company ·n 028S-O. . 
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He plea.dad not guilty to all Charges am Spec1ficaticns. A motion for 
a find5.ng of not guilty as to Specification l, Charge II, was granted 
(R. 94). He us !ound not guilty of Charge I and its Specifications, 

and guilty of Charge II an::i Specifications 2 and 3 thereo:r. No evi

dence o! previous cmv1ctions was introduced. He •s sentenced to be 

dismissed the service. The reviewing authority approved the sentence 

and forwarded the record of trial for action under Article of War 48. 


3. The evidence for the prosecution shows that en the night of 
5 February 1945 Company D, Shipment Nuni:Jer 0288-G, 11as moving by" 
troop train from California to Ca.mp Myles Standish, Massachusetts. 
The accused was company conmia.nder of Company D and ms m board the 
train. At some time prior to lli:30 p.m. the accused entered a latrine 
:in one of the coaches 'Where some' mlisted men were gambling, and en
gaged in ·a poker game with Private First Class George u. McKee, 
Sergeant Hu~ M. Lee,. Tecl:mician Fifth Grade Eihrard I. Bernste:in and 
Sergeant Robert. F. Randolph, all of whom were members of his canmao:i. 
The accused played hands and nade bets in the poker game. The limits 
were tffllllty-tive ·and Iifty cents, and the !Jime was being played "for 
keeps.• No other officer participated in the EJlme, but other Elllis~ed 
men played 11hile accused was there (R. 15-.33, 111). Private First 
Class l.k:Kee and Se!'geant Lee saw the accused dr!.nk from a p:int bottle 
of llhiskey auring the game (R•. 17-18, 24). Lee also saw an enlisted 
man drink from the bottle (R. 24). 11::Kee testified that accused 
offered the bottle to the other players but that none of the others 
drank (R. 18). Bernste:m am Randolph did not see any llhiskey cai
aumed du.ring the game (R. 'Zl, 31).. McKee, IAte and Bernste:m ea.ch 
thought that accused acted normally or •all right" during the game
(R. 19, 22, 28). · 

4. The accused, after having his rights explained to· him, elected 
to testify under oath (R. 98). He bad played poker with other officers 
•off and on11 throughout the day of 5 February until 8:00 or 8:30 p.m•. 
that night. He-took a total of three "sulpha drug• tablets during the 
day, Clle at 9100 a.m., one at noon and aootber about 6100 p.m. He 
began drinking whiskey about 8130 p.m., and ccnsumed about a pint dur
ing the night !'ran a •four-fifths bottle". en another occasioo he had 
used liquor and sulpha. drugs together and the morning after a party 
he m.d been unable t"o remEBnber several things that happened during the 
night before. After ccnsuming the whiskey, accused said that "To the 
best of my recolleetion, I played poker with sane noncommissioned . 
officers in. C~ No. 7; later on in the night, sanetime between 12130 
and lsOO o'clock; -I started back to rq car.• He remembered ma.king 

. bets in the poker game, and tm.t the limit was •25 cents ana 50 cmts.• 
There were ·no other· .tifficers in the game. He did not reeal1 how lcng 

. he 	participated in the game. He did not recall having a pint of 
whiskey at an;r tlJJl.e, and lmew he had :Only a "fifth• when he bearded 
the train. He did not recail dri.Aking ·any 11hiskey during the poker 
game (R. 99-104)~ 
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Private Joseph B. Zerhut testified for the defmse that he 
played in tho poker game nth accused and the other enlisted men, and 
that during the €JI.ma accused "acted sort of odd" and not at all "like 
his usual self. 11 The witness did not see any of the players take a 
drink of liquor, although-"there was a pint bottle in the game" (R. 
llO-llJ). . - ' 

It was stipulated tlat Private Ancel Teal, if present in 
court to testify, would in substance corroborate the testimony of 
Private Zerhut (R. 113). · 

First Lieutenant Morris R. Ferguson, Batta.lioo Surgeon, testi
fied tfut while on the train he had prescribed arrl gi.ven to the accused 
nine sulphadiazene tablets, which were to have been crushed arrl used 
as a gargle, but accused had later told the witness of taking three of 
the tablets by mouth. It was "theoretically poBsible" that the consump
tion of three such tablets and more than a pint of whiskey by the 
accused would have resulted in an inability to remember what trans
pired during a period of time (R. 95-98). 

It was stipulated "that the entry a:i the WD AGO Form 66-1 of 
the accused pertaining to his nanner of performance of duty for the 
period J~ l, 1944 to Decen:ber 31, 1944, both dates inclusive, is 
'Excellent'" (R. 94-95). 

Mijor Edwm K. Aasen testified tl::at accused has "done an ex
cellent job" while cCl!Ulanding two co:npanies of troops under the comml.nd 
of the witness sinc_e June 1944. He also testified that accused 

"has al.a.ys conductec;l himself in a manner that bas been, so 
far as I know, -above reproach. * * * I have always respected 
and admired him. He always had a higjl grade company as far 
as morale, knowledge arrl training is concerned. He took one 
of my companies dp,m there which··was a little weak you might 
say- and brought them up on an even par with the other two 
rifle companies. He can train men; I am coofid.ent of that11 

(R. 7-8). . 

Captain Colin Stokes test'i.t'ied that he had served under 
accused while the latter was a company canma.nder arrl later an assist
ant battalion commander, and still later both had served as canpany 
commanders in the same battalion. The witness "would rate him between 
Excellent and Superior" as a soldier and an officer, and also would 
rate him "as a gentleman. * * * As a Company Comm:inder and commander 
of troops, he :is as good as any Company Coninander I have ever served · 
under" (R. 9-10). 

5. The evidence is clear and unccntroverted that t,he ~~~~~ed, 
a captain, gambled far money with four enlisted mm of his canm9.nd 
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1'hile irl ,a latrirle on a troop train travelling ~ ·Camp Myles stan,dish, 
Mlssachusetts, en the night of 5 February 1945, as alleged in Speci
fication 2 of Charge II. Jndeed, accused admits his :i;articipa.ticn 
in the poker game with the enlisted men, but denies any recollection 
of drinking :intoxicating liquor llith enlisted men as alleged in Speci
fication 3 of Charge II. Four witnesses who participated :in the pok8E' 
game failed actually to see the accused drink any liquor. Two of the 
players, however, testified positively that they saw accused drink 
fran a pint bottle of 'Whiskey during the poker game, in the presence 
of the enlisted players, and one of thein stated that an enlisted nan· 
also drank from a.cc used I s bottle. In view or· accused's admission that 
he had ccnsumed a pint of whiskey and three sulpha drug tablets prior 
to engaging in the poker game, and in view of the other evidence rela
tive to the effects of both upon accused, it 1s neither surprising 
nor unreas·onable that he would not recall drinking any liquor during 
the gane. The evidence is sufficient to warrant a firding of guilty 
of Specification 3 of Charge II. 

The evidence is not sufficient, however, to show that the 
action's of accused as alleged and iroved· 'I.Uder either Specification 2 
or .3 ccnstituted a violation of Article of War 95. Both the gambling 
and the drinking occurred in a private place at nighttime, in the. · 
presenc~ of only military perscnnel, and apparently llhile none ot 
the players was engaged in any milita?7 duties. No disorderly or 
ungentlemanly conduct is shown to have taken place. Under such cir 
cumstances the conduct of accused 1ra.s prejudicial to good order ard 
military discipline, but it was not of such aggravated character as ' 
to c anpromise his character and stand mg as a gentleman. The offenses 
of -which he was frund guilty are in violation of Article of War 96, 
and not of Article of War 95 (CM 2527101 ~, .34 BR 147; CY 252961, 
M9.rtin , .34 BR 223) • . 

. 
6. War Departmnt records show tha.t accused is 'Z1 years of' age, 


is single, and is a native of the state of Illinois. He graduated 

from high school irl 1935 and thereafter worked as a farm laborer on 

his father's farni'for four years. From 19)9 to 1940 he worked as a 

classified laborer for a pipeline construction company. He served as 

an enlisted man .in the Infantry from August 1941 to 4 January 194.3, 

llhm he was commissioned a second lieutenant :in the J.rmy of tne United 

states upcn gradua·Ucn from The Infantry School at Fort Benning,. 

Georgia. He was promoted to the grade of firs~ lieutenant on 8 July 

194?, and to the grade- of captam on .3 February 1944. · 


7. The court was legally constituted. Except as n(?ted, no e?Tars 
injuriously affecting the substantial rights of the accused -were com
mitted during the trial. The Boa.rd of Review is of the opinion that 
the record of trial is legally sufficient to support cnly so much of 
the findings of guilty of Charge II and Specifications 2 and .3 thereof 
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as finds the accused guilty of those Specifications in violation of 
Article of War 96, and legally sufficient to support the sentence 
and to warrant caifirma.tion thereof. Dismissal is authorized upai 
ccnviction of a violation of Article of War 96. 

Judge Advocate 

Judge Advocate 

_____________, Judge Advocate 
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SPJGQ-CM 276847 1st Ind 

Hq ASF., JAGO., ·washington 25, D. C. 

TO: 'foe Secretary of War 

1. Pursuant to Executive Order No. 9556, dated hlay 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Captain Charles 
M. Ponsler (0-1306750), Infantry. 

2. Upon trial by general court-martial this officer was found 
guilty of one specification alleginc; gambling with four enlisted men 
(Spec. 2, ,Charge II), and another specification alleging the drink
ing of intoxicating liquor with four enlisted men (Spec. 3., Charge II), 
each in violation of Article of War 95, He was sentenced to be dis
missed the service. 1he reviewing authority approved the sentence 
and forrrarded the record of trial for action under Article of "iVar 48, 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that 
the record of trial is legally sufficient to support only so much of 
the findings of guilty of Charge II and ~pacifications 2 and 3 thereof 
as finds the accused guilty of those specifications in violation of 
Article of War 96, and le,;ally sufficient to support the sentence and 
to warrant confirmation thereof, I concur in that opinion. 

During the niVlt of February 5, 1945, while a compci.ny com
manded by the accused was moving by troop train between California 
and :1.~assachusetts, the accused entered a latrine in one of the coaches 
where some enlisted men were ga,mbling, and engaged in a poker 2,a"lle 
with four enlisted men, all of whom wer·e members of his command. No 
other officers participated in the game, but other enlisted men played 
while accused was there. During the poker game, the accused drank from 
a pint bottle of whiskey and, offered the bottle to the other players. 
One enlisted man drank from the bottle. The accused, in his testimony, 
admitted playing poker with some noncommissioned officers, but did not 
recall drinking any whiskey during the game. He ac'L"Ji ttec., however, 
that he drank about a pint of whiskey after 8:30 p.m, en tile night of 
5 F'ebruary and that he had taken three "sulpha drug" tablets during 
the day, which combination on a previous occasion had caused him to 
have a lapse of memory, 

Attached to the record of trial is a letter dated Y.ay 23, 
1945, with inclosures, from the Camp Judge Advocate, Camp ;:;yles Standish, 
Massachusetts, which letter states in substance that en Sunday, 20 
May 1945, while Post Engineer Duty Officer, the accused and an enlisted 
member of the Women's Arrey Corps drank liquor together about 10:CO p.m. 
at the Post :8ngineer Office, the accused's place of duty. Followin8 
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this, the accused, wrongfully and without autho:i:ity, left his place 
of duty at that office and drove tne enlisted woman. to his quarters 
in an officers' barracks, where.he had no right to take her, and where 
she had no right to be. They were found there about midnight. At 
the time th~y were discovered, ac6used was in a bed in one room of his 
two-room quarters. In the other room two single beds had been pushed 
to1:;ether, and the woman was in one of these with the bedclothes over 
her head and body, evidently to prevent discovery. bhe had on only 
her underclothes, and accused was in a nstate of undress.n 1he 
enlisted WAC admitted having engaged in sexual intercourse with accused 
in his quarters shortly. before they were discovered". Accused denied 
the intercourse but admitted bringing the woman to his quarters; 
statin6 that he intended to keep her there only a few minutes and 
then drive her to her organization, but that he was very tired,_fell 
asleep, and did not awake until the entrance of the officers who 
discovered them. 

The behavior of the accused shows a total lack of appreciation 
of, and respect for, the duties and responsibilities of an officer of 
the Arrrry. I recommend that the sentence be confirmed and carried into 
execution. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval• 

.... ,-
MYRON C. CP:MlER 

3 	Incls Major General 
1-r..acord of trial The Judge Advocate General. 
2-Ltr. dated 23/5/45 

fr. Camp Judge Advocate, 

Cp~ Myles Standish,Mass. 


3-Form of action ' 


(Findings disaoproved in part in accordance with recorrunendation of 
The Judge Advo-cate General. Sentence confir:ned. a.c.v..o. 309, 
7 Jul 1945)• 

.. 


http:where.he




(5S) 


WAR DEPARTMEiIT 
Army Service Forces 

I~ the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH-CM 276866 

U N I T E D S T A T E S ) ARMY ..\IR FORCE~ 
) EAS'rERl'l' FLYINJ. TRAINING COl\,fuIAND 

v. ) 
) Trial by G.c .:tvi., convened at 

Captain ALVIN M. WALh:~ ) fuaxwell Field, Alabama, 
(0-427059), Air Corps. ) 21 February 1945. Dismissal. 

OPINION of the BOA..'>tD OF REVIEW 
TAP?Y, GA~/IBR:SLL ~nd TREVETHAif, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the followin6 Charge and Specifi 
cations, 

CHARGE: Violation of the 94th Article of War 

Specification ls In that Captain Alvin M. Walker, Air Corps, 
Section "B", 2132nd AAF Base Unit, Maxwell Field, Alabama, 
then Second Lieutenant Alvin M. Walker; Air Corps, did, at 
Midland Army Air Field, Midland, Texas, on or about 15 
April 1942, for the purpose of obtaining the payment of a 
claim.against the United States, present to the Finance 
Officer, Midland Army Air Field, Midland, Texas, an Officer 
of the United States, duly authorized to approve, pay, md· 
allow such claims, a certain writing for approval and payment, 
to wita War Department-Form 336, Revised, Pay and All~wance 
Account, for the month of April 1942, which said writing as 
he, the said Captain Alvin M. Walker, Air Corps, then Second 
Lieutenand Alvin M. Walker, Air Corps, then knew contained a 
statement that the sum of One Hundred Eighty-Eight Dollars 
and Thirteen Cents ($188.13) was due him, which statement 
was fals~ and.fraudulent, in that said statement omitted as 
a debit a Class "E" Allotment in the sum of One Hundred 
Dollars ($100.00), payable to the said Captain Alvin M. 
Walker's, then Second Lieutenant Alvin M. Walker's account 
at the National Bank of Fort Sam Houston. San Antonio, rexas, 
and was then known by the said Captain Alvin M. Walker, then 
Second Lieutenant Alvin M. Walker, to be false and fraudulent. 
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S!)ecitication 2: Same allep-atio:is as Specif::.0<J.tion 1 except 
offense conu:i.i tted on or about 15 I,:S.y 1942 and pay voucher 
covered month of i.:ay 1942 for the amount of $199.40. 

Soecification 3: Same alle~~tions as Snecification 1 except 
. offense committed on or about 15 J~e 1942 and pay voucher 

covered month of June 1942 for the a.mount of $296.30. 

Specification 4: Same allegations as Specification l except 
offense committed on or about 15 July 1942 and pay voucher 
covered month of July 1942 for the a.mount of t285. 

Specification 5: Salll3 aller;ations as Specification l except 
offense committed on or about 15 August 1942 and pay voucher 
covered month of August 1942 for the amount of $342.33. 

Specification 6: Same allegations as Specification l except 
offense committed on or about. 15 September 1942 and pay 
voucher covered mo~tn of September 1942 for the amoimt 
of $324.30. 

Sp~cification 7: Same allegations as Specification 1 except 
offense committed on or about 15 October 1942 end pay 
voucher covered month of October 1942 for the amount of 
$325. 

Specification 8: Same allegations as Specification l except 
offense committed on or about 15 November 1942 and pay 
voucher covered month ot November 1942 for the amount of. 
$245.55. 

Specification 9: Same allegations as Specification l except 
offense conunitted on or about 15 December 1942 and pay 
voucher covered month of December 1942 for the amount of 
$246.25. 

Specification 10: Same allegations as Specification 1 except 
offense committed on or about 15 January 1943 and pay 
voucher covered month of January 1943 for the amount of 
$246.25. 

Specification 11: Same allegations as Specification l except 
pay voucher in the eJnount of $254.15, submitted to Finance 

···. Officer, Fifth Service Command, Columbus, Ohi6, on or about 
15 February 1943 covering month of February 1943. 

Specification 12: Same allegations as Specification 11 except 
offense committed on or about 15 March 1943 and pay voucher 
covered month of March 1943 for the amount of ~246.25. 
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Specification 13s Sa.me allegations as Specification 11 except 
offense committed on or about 15 April 1943 and pay voucher 
covered month of April 1943 for the F.mount of $245.55. 

Specification 141 Same allegations as Specification 11 except 
offense committed·on or about 15 May 1943 and pay voucher 
covered month of rlay 1943 for the amount of *246.25. 

Specification 151 Same allegations as Specification 11 except 
offense connnitted on or about 15 June 1943 and pay voucher 

• covered month of June 1943 for the amount of $245.55. 

Specification 16: Sane allegations as Specification 11 except 
offense committed on or about 15 July 1943 and pay voucher 
covered month of July 1943 for the amount of $246.25. 

Specification 17: Same allegations as Specification 11 except 
offense committed on or about 15 August 1943 and pay voucher 
co~red month of~August 1943 for the amount of $246.26.-~ 

Specification 181 Same allegations as Specification 11 except. 
offense committed on or about 15 September 1943 and pay 
voucher covered month of September 1943 for the amount of 
$245.55. 

Specification 19s Same allegations as Specification 11 except 
offense committed on or about 15 October 1943 and pay 
voucher covered month of October 1943 for the amount of 
$246.25. 

Specification 201 Sa.me allegations as Specification 11 except 
offense committed on or about 15 November 1943 and pay 
voucher covered month of November 1943 for the amount of 
$327.21. 

Specification 21s Same allegations as Specification 11 except 
offense committed on or about 15 December 1943 and pay 
voucher covered month of December 1943 for the amount of 
$296.25. 

Specification 22s ·same allegations as Specification 11 except 
offense committed on or about 16 January 1944 and pay 
voucher covered month of January 1944 for the amount of 
$296.25. 

Specification 23s Same allegations as Specification 11 except 
offense coI!llllitted on or about 15 February 1944 and pay 
voucher covered month of February 1944 for the amount of 
$294.85. 
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Snecification 241 Same allegations as Specification 11 except· 
.. 	 offense committed on or about 15 March 1944, pay voucher 

covered month of l1arch 1944 for the amount of $296.25, 
and Class E allotment.of $100 per month was deposited in 
accused's account at Ituntington National Bank, Columbus, 
Ohio. 

Specification 25: Same allegations as Specification 11 except 
offense committed on or about 15 April 1944, pay voucher 
covered month of April 1944 for the amount of $295.55, 
and Class E allotment of $100 per month·was deposited in 
accused's account at Huntington National Bank, Columbus, 
Ohio. 

Specification 261 Same allegations· as Specification 11 except 
offense colll!Uitted on or about 15 May 1944, pay voucher 
covered month of May 1944 for the amount of $35le75, and 
Class E allotment of $100 per month was deposited in 
accused's account at Huntington National Bank, Columbus, 
Ohio. . 

Specification 27, Same allegations as Specification 11 except 
offense committed on or about 15 June J944, pay voucher 
covered month of June 1944 for the amount of $310.55, and 
Class E allotment of ~100 per month was deposited in 
accused's account at Huntington National Bank, Columbus, 
Ohio. . 

He pleaded not guilty to the Charge and all Specifications. He was 
found gullty of the Charge and Specifications 1 through 23 and guilty 
of Specifications 24 through 27 with the exception of the words "Hunting
ton National Bank, Columbus, Ohio" substituting therefor the words, 
"National Bank of Fort Sam Houston, San Antonio, Texas," No evidence 
of any previous convictions was considered. He was sentenced to dis
missal, total forfeitures and confinement for three years. The renew
ing authority approved the sentence, remitted the confinement and 
forfeitures and forwarded the record of trial for action under Article 
of War 48. 

3. The prosecution introduced by stipulation by.and between it, 
the defense and the accused, the following evidences 

On 21 March 1942 accused submitted a "Financial Statement" 
to the National Bank of Fort Sam Houston, San Antonio, Texas, :wherein 
in consideration of a bank loan made to him in the amount of $600, pay
able in 15 monthly installments of $40 each commencing 5 Vmy 1942, 
accused certified that his monthly pay as a second lieutenant, including 
rental and subsistence allowances, was $239.40 and 

"(b) That during the term of this loan I wil1 maintain a 
checking account with the bank by having made a Class E allot
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J'le.nt; of' 0100.00 per month to come to the bank for credit to 
e'.lch account and that I have sent the original W.D., A.J.o. 
Forin no. 29 (Allotment Form) to The Finance Off'icer, u. s. Army, 

C. 11liashin11:ton, D. (R. 24, 25; Pros. Exs. N, O). 

On 27 ¥.arch 1942 .there was received in the Office of Dependency 
Benefits a W.D., A.G.O. Form No. 29, dated 21 March 1942 and signed by 
"Lt. Alvin r.i. Walker", which authorized a Class E Allotment of the pay of 
Second Lieutenant Alvin M. Walker, 0-427059, Air Corps Reserve, in the 
amount of $100 per month, conunencing 1 April 1942 and payable to the 
National Bank of Fort Sam Houston, San Antonio, Texas (R. 14; Pros. Ex. 
A). Pursuant to this authorization the Office of Dependency Benefits 
issued allotment checks in the sum of $100 per month from tray 1942 through 
July 1944 inclusive, payable to the National Bank of Fort Sam Houston, 
San Antonio, Texas, to be credited to the account of accused, and each 
such check was so credited and returned to the'issuer (R. 16, 17, 20J 
Pros. Exs. C, D, F). 

Accused signed and submitted War Department Form No. 336-Re• 
vised (pay voucher) for the months of April through July 1942 as a second 
lieutenant, and for the months of August 1942 through Jam.iary 1943 as a 
fir st lieutenant, to the Finance Officer, Midland Army Air Field, Texas• 
His vouchers for "the nionths of February 1943 through October 1943 as a 
first. lieutenant, and for the months of November 1943 through June 1944 as 
a captain, were signed by him and submitted to the Finance Officer, Columbus, 
Ohio·. Each of these vouchers contained the usual certification that the 
account submitted was "true and correct". The vouchers for the months of 
April 1942 through February 1944 contained a direction that the amount due 
thereon be placed to accused's credit with the National Bank of Fort Sam 
Houston, San Antonio, Texas, ~ith the exception of the voucher for the 
month of November 1943 which was to be paid in cash. The.remaining vouc~ers 
March 1944 through June 1944 • contained a similar direction with respect 
to the "Huntington National Bank, Colwnbus, Ohio." On none of these 
vouchers did the accused reveal the existence of the Class E allotment or 
deduct from the amount he claimed for pay and allowances any sum for the 
allotment although the vouchers contained an item to be used for that pur
pose (R. 23; Pros. Exs. G, H, J•l through J-10, K-1 through K•l7). Accord
ingly, he claimed on these vouchers and there was deposited in his bank 
account, without any deduction for the Class "E allotment, the following 
amounts for the following months, with the exception of September 1942 when 
he claimed $324.30 and was paid $324 {R. 17, 20, 22; Pros. Exs. D,; G, H, I)s, 

1942 ·.Amount 

April $188.13 
May · 199.40 
June· 296.30 
July 285.00 
August .342•.33 
September 324.30 
October 326.00 
November 245.65' 
December 246.25 
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1943 Amount 

January $246.25 

February 254.15 

March 246.25 

April 245.55 

May 246.25 

June 245.65 

July 246.25 

August 246.25 

September 245.55 

October 246.25 

November 327.21 

Dec~ber 296.25 


1944 

January 296.25 

February 294.85 

March 296.25 

April 295.55 

May 351.75 

June 310.56 


From April 1942 t~ July 1944, a total of sixteen bank statements 
relative to accused's account in the National Bank of Fort Sam Houston· 
were mailed to.accused at his last knol'lll address as shown on the bank's 
records and were not returned to the bank. It was the policy of this be.Dk 
during the period 1 May 1942 through 5 October 1944 to mail to accused 
duplicate depogit slips on the occasion of the deposit of the allotment 
checks and so far as the records of the bank disclose the deposit slips 
were mailed to him at his last known address and were. not returned to the 
bank (R. 18J Pros. Ex. E). The Office of Dependency Benefits was notified 
by an instrument dated 1 July 1944 and signed by accused that his Class E 
allotment of $100 per month, payable to the National Bank of Fort Sa.m 
Houston, San Antbnio. Texas, was discontinued effective 31.July 1945. 

4. Accused, after being warned of his rights, elected to testify 
under oath and_he gave the following testimony, He wa.s a graduate of 
Geneva College, Beaver Falls, Pennsylvania, and his account in the National 
Bank of Fort Sam Houston ws the first bank account he ever had•.At the 
time he borrowed money from the National Bank of Fort Sam Houston he failed 
to fill out the allotment form properly and he 198.S supposed tq obtain two 
correct copies from the bank and send one to the finance officer. However, 
he had no recollection of having received the forms from the bank or of 
filing them with the military authorities (R. 37-39). He did not remember 
signing the authorization for an allotment of $100 per month but he ad
mitted that the signature appearing on the authorization was his signature 
(R. 47, 50). He rem.embereq receiving bank statements approximately every 
month but he examined them only to the extent of adding the amount or. his 
pay check for the current month to the amount sho'Wll in the "bottom right

' 
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hand corner" of the bank s¼tement for the previous month. The total of 

these two fieures indicated to him the amount ha had available for the 

coming month. Once he detected that there was $100 item deposited to his 

account but he did not realize that this was the result of the allotment 

or that it was comin~ from the Office of Dependency Benefits. In fact, 

accused attributed the discrepancy to an error made by the bank b3cause 

on three previous occasions they had .made rr.istakes .izl:.reference to his 

account (R. 37-39, 43, 51; Def. Exs. 9-a, 9-b, 9-c)'. Apparently these 

"mistakes'' were committed by the bank when it dishonored several checks 

of accused because the balance in his account ws.s insufficient to pay 


. them. However, receipt of accused's pay check shortly thereafter cleared 
up the bank's "errors" (R. 43, 46). 

The first time' accused r·ealized that he was receiving $100 per 
month over the correct amount of his pay was when he received a letter 
from the Office of Dependency Benefits in Fay 1944 (R. 26, 27). Ha 
immediately cormnunicated with Captain Waldecker, Post Finance Officer, 
and Colonel Flint, Director of Finance, Fifth Servic, Command, and wrote 
his bank for a transcript of his account. T11Tee weeks later he received 
a statement which showed the deposits made to his account but not the· 
withdrawals therefrom. He conferred with Colonel Flint who told him that 
it would have to be repaid. Accused informed Captain Waldecker about 
this and the latter prepared a 4th indorsement to the letter from the 
Office of Dependency Benefits requesting that accused's pay be withheld 
to the extent of $100 per month until full restitution had been made (R. 
27, 28J Def. Ex. 1). Finally in January 1945, after conferences with 
finance officers, correspondence with the Office of Dependency Benefits 
and an investigation by the Inspector General's Department, accused was 
advised by the fiscal authorities that he must repay the amount he ~ad 
received under his.allotment and he thereafter promptly sold his automo- · 
bile, cashed some War Bonds an~ ma.de repayment thereof (R. 32•34). 

On cross-examination accused admitted voluntarily making end 
signing a statement before Kajor w. J. Brian, the investigati~ officer, 
after his rights had been fµlly explained to him (R. 46, 59). When con• 
front~d with the statement accused a~'!litted that he h~d learned of the 
regular overpayl!l8nt of $100 per month in 1' eibruary 1943, rather than Ju:re 
1&44 as he previously testified, after checkinz over a com,lete bank state
ment sent him at his request a:nd several of his previous monthly be.n k 
statements, but he did not learn the source from which thes9 excoss funds 
were coming. Re had requested the complete statement from the h~.n.k beceu1e 
"there was a difference in my balance and their be.lruice on their re_sular 
s'tatement.. I thought that they were mistaken about my· deposit" (R. 49, 57; 
Pros. !::x. P). He thought the excess deposit was a mistake which thf'I bank 
would eventually correct so he did nothing about it (R. 58). Accused had 
signed al 1 of his pay vouchers which were made up for ni.m by the fine.?'lce 
officer (R. 49). He purchased an automobile in the fall of 1941 on which 
he made monthly payments of $56.00 until the purchase price was paid in 
full in ~lay 1943 (R. 52, 53)~ 
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Colon,~l Ce.lvin E. Peeler testified that while accused served 
under him as an instructor on 3-29 type of aircraft he performed his work 
in a superior manner and was rated considerably above the average in
structor (R. 60, 61). Lieutenant Colonel c. L. Abercrombie, Jr., also 
testified that accused performed his military duties in a superior manner 
end both he and Captain Lowe L. 1litchell testified that accused's general 
reputation for truth and veracity was good_ (R. 62, 64). 

5. In rebuttal the prosecution called 1::ajor William J. Brian, the 
investigating officer, who testified that, after accused had been fully 
acquainted with his rights, he en swered certain. que·stions propounded to 
him from which a statement was prepared and sie;ned by accused on or about 
12 January 1945 (R. 64, 65). Accused's ste.tement contains the following 
pertinent matters. When he originally negotiated the loan of $600 from 
the National Bank of Fort Sam Houston in March 1942, he understood that 
th~ ~llotment of $100 per month would only become operative if he removed 
his account from the creditor bank. While at Midland Army Air ,Field, 
Midland, Texas, from April 1942 to February 1913, accused received his 
bank statements approximately every month and, although they reflected 
monthly deposits of both his full pay and an additional tlOO per month, 
he never examined them very·closely. In February 1943, about the time of 
his transfer to Lockbourne Army Air Base, Columbus, Ohio, he finally . 
realized that an additional sum of $100 was being deposited to his account 
each month. He thought the entries on his statements reflecting these 
monthly deposits of $100 were the result of errors made by the bank which 
eventually would be corrected. He took no steps to consult the bank about 
the matter and continued to draw against the full amounts deposited to 
his account. In May 1944, accused received a letter from the Office of 
Dependency Benefits stating that he had been paid an allotment since April 
1942, and then he realized for the first time the source of the extra $100 
per month that had been deposited to his account. From April 1942 he had 
continuously filed monthly pay vouchers for, md had received, the full 
amount of his pay and had not entered any statement about a-Class E allot
ment on his vouchers because he 11had not known or had not realized 11 that 
he had such an allotment. After he received the ,letter from the Office 
of Dependency Benefits advising him of the allotment deposits made to his 
Account, he consulted wi.th two finance officers as to the method of repay
ing the sums improperly deposited to his account and finally was directed 
by the fiscal office promptly to repay the full e.mount thereof which he 
did. Accused admitted he was e;uilty of neglii:;ence in acceptini a.>J.d draw
ing on these monthly de_Dosits of ~;:100 without ascertaining their source 
but denied that he ever intended to defraud the ~nited States in any ~.a.nner 
whatsoaver (Pros. Ex. P). 

6. Accused was charged with filing 27 false and fraudulent monthly 
pay vouchers for the period from April 1942 to June 1944 inclusive, in 
that in each one he claimed his full month's pay without reciting that he 
had in existence a Class E allotment of $100 per month which he should 
have entered as a debit on his monthly vouchers. The evidence conclusively 
establishes that accused did make out pay vo~chers for, and did receive, 
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his f~ll month's pay for each m~nth from April 1942 to June 1944 inclusive. 
and ~lso received on hie Class,2 allotment an additional $100 per month 
over that period of time which was re6ularly sent to his bank for deposit 
by the Office of Dependency Benefits. He did not recite the existence of 
the allotment in the appropriate blank provided therefor on each of the 
vouchers. Toe authorization for the Class E allotment bore accused's 
signature and had been signed by him when he negotiated a bank loan in 
April 1942 to insure the bank of the monthly payments to be made on the 
loan. At least in February 1943• accused was aware of the fact that an 
extra $100 per month was being deposited to his account but he claimed 
he made no effort to find out toe source from whence it came. He received 
some 16 bank statements covering this period which reflected all of the 
monthly deposits of his pay and the additional $100. 

Accused· sought to excuse his conduct on the grounds that he did. 
not lmow the extra $100 per month was coming from the Cffice of Dependency 
Benefits because he.believed his Class E allotment would only become opera• 
tive if before his bank loan was repaid he should withdraw his account 
from the creditor bank. He further stated that he believed the additional 
monthly deposits resulted from an error made by the bank which it would 
eventually correct although in the meantime he was content to spend the. 
Windfall without taking Steps to Correct the 11error • II .'/ 

It is quite apparent from the prosecution's evidence that ac• 
cused signed and filed these 27 false pay vouchers. Furthermore, in view 
of the evidence as to accused's execution of an authorization for a Class 
E allotment of $100 per month and the regular deposit of that amount to 
his account as reflected on his 16 bank statements all of which were re• 
ceived by him. the court was amply warranted in concludine that accused 
realized his allotment was operative at the time he prepared and filed· his 
pay vouchers from which he omitted any mention of the allotment and that, 
accordingly, he filed these vouchers motivated by an intent to defraud. 
Accused's testimony that he did not realize his allotment 'W'8.S operative 
during these months is too unreasonable to induce belief in view of the 
clear unambiguous language contained in the authorization for the allot
ment executed by him. 

Accused's fraudulent intent is equally established by his own 
testimony~ He admitted that in February 1943, after examining bank state
ments received by him, he realized a windfall of $100 a month was· finding 
its way into his bank account. Although knowing he was not entitled to 
it. he was content to draw against each monthly deposit without making any 
inquiry of the bank to determine the source thereof. An intent to defraud 
exists when a person willfully appropriates to his own use funds to which 
he knows he is. not entitled even though they be placed at his disposal 
through error. In·such an event he is charged at least with the duty of 
leaving the funds intact if not with the duty of exercising reasonable 
diligence to correct.the error. · · 

From all of the e~dence it-is our opinion that the court was 
tullr warranted in concluding that accused signed and filed each of the 
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alleged monthly pay vouchers knowing them to be false and fraudulent in 
that he cle.imecl nis full moritn'i:; pay on each voucher and failed to recite 
~hereon the existence of a Cless E o.llotment of tlOO per month, he there
after accepting the· overpapent of tlOO per month for some 27 months and 
approrriating it to his ovm use. 

7. Accused is 27 years of age. War Department records indicate 
that he graduated from Geneva College, Beaver Falls, Pennsylvania, in 
1939 and was employed by_a department store as buyer and retail salesman 
of men's merchandise until he entered military service as an aviation 
cadet on 2 February 1941. He was appointed a second lieutenant on 26 
September 1941 after successfully ccw~leting the requisite flight train• 
inc• He was promoted to first lieutenant on 15 July 1942 and on 12 
October 1943 was promoted to captain. 

s. The court was legally constituted and had jurisdiction of the 
accused end the offenses., No errors injuriously affecting the substantial 
rights of the accused were committe.d during the trial. In the opinion of 
the Boa.rd of Review the z:-ecord ·of-trial -is legally sufficient to support 
the findings of gullty and the sentence as •pproved __by the reviewing 
authority e.nd to warrant confirmation of the sentence. Dismi11a.l is 
authorized upon conviction of & violation of Article of War 94. 

~ •'<124 ~~ge Ad,ocato 

{J./U•sut&r /tL&U/Judge 'Advocate 

7fl&.tt ~, Judge Advocate 
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SPJGH-CM 276866 1st Ind 
'.._. 


Hq ASF, JAGO, Washington 25, D. ct'. 

TOa The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case ct Captain Alvin 

M. Walker (0-427059), Air Corps. . 

2. Upon trial by general court-martial this officer was found 

guilty ot presenting, over a continuous period ot two years and three 

months, 27 false and fraudulent Pay and Allowance·vouchers as claims 

against the United States to various Fine.nee Officers of the United 

States duly authorized to make payment thereon, in violation of Article 

of War 94. He was sentenced to dismissal, total forfeitures and con

finement for three years. The reviewing authority approved the sentence, 

remitted the confinement and forfeitures, and forwarded the record of 

trial for action under Article of War 48• 


.'.3. A summary of the evidence may be found in the accompanying 
opinion ot the Board ot Review. The Board is ot the opinion that the 
record of trial is legally sufficient to support the·findings of guilty 
and the sentence as approved by the reviewing authority and to warrant 
confirmation of the sentence. I concur in that opinion. In March 1942, 
accused executed a Class E allotment of his pay which authorized the 
Office ot Dependency Benefits to deposit the sum or $100 per.month, cpm_. 
mending l April 1942, 1n the National Bank or Fort Sam Houston, San Antonio, 
Texas, presumabl)" to insure payment to that bank or a loan made by it to 
accused. Over.the period from April.1942 to June 1944, inclusive (a total 
of 'Z7 months), the sum of $100 per month was deposited to accused's account 
in that bank pursuant to the terms of the allotmeµt; making a grand. .total 
of $2700 so deposited. During that same period or 'Z7 months accused 
regularly presented his monthly' pay voucher to appropriate finance olficers 
ot the United States Army and each or these 'Z'/ monthly pay vouchers was 
false and fraudulent 1n that accused made claim therein tor the total 
month's pa1 due him but did not reveal 1n the appropriate blank provided 
therefor on the pay voucher form that he had a Class E allotment of $100 

· per month in existence which constituted a debit against each ot his pa7 
claims. Because of accused's concealment of that fact, over a period ot. 
27 months he receiv~d not only,his full !rmy' pay eaoh month from appropriate 
finance otticers, but also an additionai sum of $100 per month under his 
allotment from the Office or Dependen01 Benefits to which~ waa not · 
entitled and which he appropriated to his own use. After the overpayments 
or $2700 made to aoous1d bf the Office ot Dependency Benefits were dis
covered °b1 the tiscal Authorities; acoused made reimbursement thereof to 

'I 
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the United States. 

I reco~nd that, the sentence as approved by the reviewing 

authority.be confirmed and carried into execution. 


t ' 

4. Consider~tion has been given to the inclosed letter from 

the Honorable Robert A. Taft, United States Senate, dated 28 March 

1945, with inclosure from accused's commanding officer, dated 

2.'.3 March 1945. 


5. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should such recommendation meet with your 
approval. · 

Q.-._...o ......._.....___ 
·-- '- ' 

3 Incls MYRON C. CRAMER 
1. Record of trial Major General 
2~ Ltr fr Senator Taft, The Judge Advocate General 

28 Mar 45, w/incl 

.'.3. Form of action 


(Sentence as approved by reviewing authority confirmed. 
o.c.u.o. 227, 13 Jun 1945) 

·12 
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WAR DEPAR'.l.'MENT 


Aritry Service Forces 

In the Office of The· Judge Advocate General 


SPJGK - CM 277015 

UNITED STATES 

First Lieutenant WINFORD 
R. BLUE (0-1587137), 
Quarterms.ster corps. 

Washington, D.c. 

24 MAR 1945 

THE INFANTRY SCIDOL 

Fort Benning, Georgia. 


Trial by G.C.M., convened at Fort 
Benning, Georgia, .2 March 1945. 
Dismissal. 

-----------------------------..OPINION ot the BOARD OF REVIEW 
HEPBURN, MOYSE and ANDERSON, Judge Advocates. 

l. The record ot trial in the case ot the above named officer has 
been examined by the Boe.rd ot ~v1ew·e.nc1. -tM ]card submits this, it1 
opinion, to '.l'he Judge Ad:vocate, General. · · 

2. l'he aoouud was tried upon the following Cha.rgea and Speoitioa
tiona a 

CHARGE Ia Violation of the 61st .Article ot War. 

Specification lt In tha.t· First Lieutenant Winford R. Blue, 
Compa.iv "Aa, (then of oompll.ey' •xa) Second Parachute Train• 
ing Regiment, Fort Benmng, Georgia, did, without proper 
leave, absent himaelt trom his oollllllSJld at Fort Benning, 
Georgia, from about 18 December 1944 to about 21 December 
1944. . . 

Speoitioaticin 21 In tha.'t Firat.Lieutezw:i.t Wintord R. Blae, 
• • •, did, Without proper .leave, 1.b,exrt; bimaelt' trom hia 
colllll18lld at Fort Berming, Georgia, from abo"1t 13 Jt.nu1.17 

,1845 to al>out 26 JanUt.17 1S45. · 

ORA.RqE II• Violation ot the 96th .A.rtiol• ot War·. 

Spec1t1cat1on 11 In that iirat Lieutenant Wintord. R. Blue, '!t • •, 
having been adm1ni1trat1Tely re1trioted to the limit, ot 

,, 	 the Alaba:ina. .A.rea, Forti Benning, Georgia, did,, at. Fort 
Benning, Georgia, on or about 13 Jt.nU&r)" 1946, break add. 
reatriotion by going beyoZld. the limits thereof. 

Specification 21 In that Fint Ueutenant Winford R.-.Blue, 
•••,did, at Atla.nta, Georgia, on or about 15 Je.nuaey 194S, 
with intent to deceive First Lieutenant William W. Weir, Corps 
Military Polioe, 4478th Servioe Commend Um.t, lr111taey Polioe 
Detaohm.enb, Fort MoPheraon~ Georgia,1ot:f'icially 1tate to the 

. said Mr1t Lieutenant William w. Weir tha.t he wu Sergeant 
George L. Whitcher'• inatruotor, that he 1V0ulci be reepondble 
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', ' 

for Sergeant George L.\Yfuitcher, and that he would return 
with Sergeant George L. Whitcher to Fort Benning, Georgia 
immediately, which statement was known by the said First 
Lieutenant Winford R. Blue to be untrue, in that he was 
not Sergeant George L. Whitcher's instructor and he did 
not intend to return immediately to Fort ~enning, Georgia., 
with Sergeant George L. Whitcher. · 

Specification 3 a In that First Lieutenant Winford. R. Blue, 

• • •, did, at Columbus, Georgia, on or a.bout 8 January 

1945, with intent to defraud, wrongfully and unlawfully 

make and utter to Classy Clothes Shop, Columbus, Georgia., 

a certain check, in words and figures substantially a.a 

follovm a 


"No. 2 

Venice, Fla.. 
Venice-Nokomis Ba.Ilk 8 Jan 1946 

Pay to the 

Order of Cash $35.00 . 


__T_hi_r_ty_,_•_fi_v_e_a_nd_-_-_-_--_-_._-_--_-_._._._no/_10_0 ....Dollar1 

X Co• 4th .Bn 
2nd PTR /•/Winford. R. Blue 

1st Lt. Int• 015871378 

Indorsed on baok thereof• 

Classy Clothes Shop 
Columbus, Ga. 

and other unintelligible indorsements, and by means thereof', 
did, fraudulently obtain from the Classy Clothes Shop, ColUillbus, 
Georgia., ~35.00 lawful money of' the United Sta.tea, he the said 
First Lieutenant Winford R. Blue, then well knowing that he did 
not have and not inte·nding that he should have sufficient ftm.ds 
in the Venice-Nokomis Bank, Venice, Florida., for the payment ot 
said check. ' 

Specification 41 In that First Lieutenant Winford R. Blue, 
Company "A", (then of Company "X") *~·• •, did, at Fort Benning, 
Georgia, on or a.bout ;5 January· 1945, wrongfully and unlawfully 
make and utter to First Lieutenant Francis T. Rill. The Parachute 
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School, ·Fort Benning, Georgia, a certain check, in words alld 
figures substantially as followaa 

. 
Dec 3 1944. No."Venice, Fla.. ----- 

Venice - Nokomis Be.n1c 
Venice, Fla.. 

Pay to the 
Order ot __...L;.;t_F_r_an_..;.o,_i...a_c_._Hi__ll________$_9_0._0_0___ 

DOI.LABSNinety an.cl--------------------- no/100 

For ---- 
/a/ Winford R. Blue 

'lat Lt · Inf•O•l5871Z7 
X Co • 4th Bn. 2nd. PTR• 

Indorsed on the back thereof• 

Francia c. Hill 

lat Lt In.t'. 01798.260 

2%Ui P.T.R. 


Francia T., Hill 

1st Lt. Int. 01798260 

2nd P.T.R. 


and other unintelligible indorsements, said check being given 
in payment ot a debt, the said First Lieutenant Wi?U'ord R. Blue, 
then well knowing that he did. not'have and not intending that he 

. should have sufficient fund.a in th'f Venice-Nokomis Bank, Venice, 
Florida, for the payment of said check. · 

He pleaded not guilty to and waa found guilt;y of all Charges and Spe~itioa
tiona. No evidence was introduced of e.n::, preTious collViotion. He wu aen
tenced to be di8llliued the service, to torteit all pay and allowances due 
or to become due, and to be confined at hard labor tor five ;rears. The 
reviewiDg authority approved only so much of the sentence a.a provided tor 
dismissal and forwarded the record ot trial for action under Article of 
War 48. 

3. Summary of the evidence. 

a. For the prosecution. 

Accused we.a a first lieutenant in the Jrrq ot the l1u.ted States, at• 
tached unassigned to Compa?JiY X, 4th Battalion, 2nd Parachute Training Regilllent 
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Fort.Benning, Georgia, on the dates on which he is alleged to have ool!l!!litted 
the offenses with which he is charged, and assigned to Company A, 5th Bat
talion of that regiment, at the time of trial (R. 6,7; Pros. E:xs. 1, 2 and 
3 ). 

absence without leave on two oc-

Duly authenticated extract copies of the morning report of aooused's 

organization, containing entries showing accused's unauthorized absence 

from 18 December 1944 to· 21 December 1944, and from 13 January 1945 to 

25 January 1945, were introduced in evidence without objection {Pros. Exs. 

1, 2 and 5). Aooused's first absence was reported is December 1944 to 


. his compa.Icy" commander, who caUlied ~ ~C-Hsful search to be made for 
him in the area, and -who did ·not see·accused again until 4 January 1945. 
At that t:lJil.e accused reported to him at the compaey orderly room-that he 
(accused) had been placed under administrative restraint and wa.s to report 
to him at the order~ room every morning a.t 8130 (Pros. Ex. 3). Thia 
restraint had been imposed on accused by the Battalion Executive Officer, 
4th Battalion, 2nd Parachute Training Regiment, acting by direction of the 
Battalion Commander, effective until the charges of abaenoe without leave 
a~inst him were cleared. Accused was instructed that he was restricted 
to the •Alabama Area", that is, the training area in use by his orga.niza.
tion and the officers• club on the Alabama side of the Chattahoochee River. 
This restriction was in full force and effect on 13 January (Pros. Exa. 
3 and 6). Aocuaed reported daily to the corornender of Compaicy' X up to 
e.nd including Ja.nuary 13. On that ·day the company oomma.nder advised ac
cused that while he wa..s still UD9-er restriction he would perform. duty with 
Compa.cy- A, 5th Battalion, 2nd Parachute Training Regiment, which was located 
in the same camp, about 60 yards from Compa.cy- X (Pros. Ex. 3 ). Acting under 
a "VOC011 acoused, although still assigned to Compaey X, had been reporting· 
to Company A for four or five days prior to 13 January, but failed to report 
on that day, and was not present with that oompa.cy- or Company X at any time 
between 13 January and 25 January (Pros. Ex. 3, R. 7,8,9}. Accused was not 
authorized to be absent during that time (R. 8, Pros. Ex. 3). H.e was in 
Atlanta, Georgia, on 15 Ja.nuary 1946, was arrested by the military police 
at a hotel in that oity on 25 January and was taken to the Military Police 
Headquarters, where, after being advised as to his rights~ he voluntarily 
admitted.'that he had broken restrictions at Fort Benning and was absent ,· 
without leave. Subsequently on that day he was placed in confinement in 
the Post Stockade a. t Fort McPherson and returned to Fort Benning on 27 
January (R. 14,.Pros. Exs. 4,5). . . 

Specif'ioation 2, Charge II (false official statement). George L. 

Yfuitcher, a private in Company R, 1st Parachute Training Regiment, who was 

taking the communications school course at the Parachute School, Fort 
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Benning, Georgia, had a week-end pass to Atlanta, Georgia, which authorized 
his absence from his organization at Fort Benning until reveille at 6a30 
a.m. on 15 January 1945. He did not return at the required time, and re
mained absent without leave until 25 January (R. 11, Pros. Ex. 7). This 
soldier was found in the custody of the military police at their headquarters 
in Atlanta by the duty officer, First Lieutenant Y(illiam w. ·«eir, at about 
4a00 to 4115 in the morning of 15 January when that officer returned from 
a routine tour of inspection. Upon being brought to the station this 
soldier had given his name as "Sergeant" George L. Whitcher. Accused was 
also at the station, seeking Whitcher's release. He represented to Lieu
tenant Weir that Vlliitcher was not absent without leave, that he had seen 
Yfuitcher's pass in his hotel room, that he was Whitcher's instructor, and 
that he could "vouch for him and be responsible for his conduct and for 
his return to his station," that is, Fort Benning. To afford an opportunity 
for the location of the pa.u, Lieutenant Weir a.ooompa.nied a.oou.sed, Whitcher, 
and a fe~le companion of theirs to the hotel in a. car, remaining outside 
while they went in, ostensibly to procure the pasa. Returning to the car 
after about five minutes they reported that they had been unable to find 
the pass. They thereupon went back to the Military Police Headquarters, 
where Lieutenant Ueir instructed the desk sergeant not to book "Sergeant" 
Yihi tcher for "MfOL" because accused had stated that he had seen his pa.as, 
but merely for "disorderly conduct - for being in the room with a woman 
not his wife." Whitcher was then "turned over" to accused, who wa.a advised 
by Lieutenant Weir that he would be responsible for Whitcher• a conduct and 
return to his station, an.i both aocuaed alld Whitcher assured Lieutenant 
Weir that they would leave immediately for and be a.t Fort Beiming by 8 
o'olock that morning (R. 14 to 16, ·19,20). Lieutenant Weir relea.aed . 
Whitcher to accused beoa.uae he "respeoted him (accused) as an officer 
and a gentleman" (R. 21). Accused wu not Whitcher's inatru,Q*Qr (Pros. Exa. 
,3 and 6) e.nd neither returned to Fort Benning u promised, bcith remaining 
absent without leave until their apprehension on.25 January (R. 11, Pros. 
Exs. 4,5,7). 

S ecifications 3 and 4, Char e II issuanoe ot bad checks. On 8 
January accused obtained f35 in cash from C a.say C othes Shop, Columbus, 
Georgia, on a check drawn by him to the order ot "Cash" on Veni9e~Nokomis / 
Bank, Venice, Florida (Pros. Ex. A, attached to Proa. Ex:. 9, R:· 23,24,25}\
0n 3 January 1946 accused was· in a dice game a.t the O.f'ficer1 • ,Club and 
lost $90 to First Lieutenant Francia t. Hill. In payment ot thi1 1011,: 
accused ga.ve Lieutena.m; Hill a. oheok on the 1ame bw for $90, erroneoual{ 
da.ted "Deo. 3.1944" and erroneoully .made pa.y-a.ble to "Lt. Fra.noi1 c. Bill. 
At the time o? ·c111ivery ot the cheok, aoouaed reque,ted Lieutenant Hill to 
hold it for about a week until he oould redeem it. About tour or tive d~ 
later he advised, Lieut8ll&llt:;. Rill to .torn.rd it to the ba.%1k, u •there wa.1 . 
money there to conr-.it.~ (Pro,. Ex:. a.) Both of these checks.were r.eturned 
unpa.id, after havin'g been dulr preunte,d to the drawee bank for payment, 
beoa.use ot la.~ of su.f'f'icient fund•, (R. ·24, Proa .. Exa. 8 a.nd 9). .A.coua ed 
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had opened an account with the Venice-Nokomis Bank of Venice, Florida, 01,1 .. 
2 April 1943, but this account had been inactive sinoe 27 June 1944, on·:'~ 
which date the balance to accused's credit was $1.74. There were no de
posits or withdraVTals in the meanwhile, and when the cashier of.' the bank 
testified by deposition on 21 February 1945, the balance remained un
changed (Pros. Ex. 9). 1'he Classy Clothes Shop has never been reimbursed 
the amount paid accused (R. 25). The record does not disclose whether the 
check given to Lieutenant Hill has been paid since its return from the 
drawee bank. 

b. For the defense. 

Mrs. Dorothy Blue, wife of accused, testified that prior to September 
1943, she traveled with her husband to his various posts, but since that 
time has been living in Unda.le, Georgia, with her two children (R. 27,28, 
36 ). She had 11ved with him in Venice, Florida., where they had opened a. 
joint ohe·cking account in the Venice-Nokomis Bank: (R. 28,30). For the 
past eighteen months the· relations between her a.nd accused had been strained 
(R. 31). She received a.n allotment of $200 a. month up to August 1944, a.t 
whioh time thti allotment was terminated a.nd thereafter witness depended 
upon .funds furnished her from time to time by a.coused (R. 31). The first 
amount received after the termination of the a.llotment was sometime in 
October when accused ga.ve her ~300, telling her to deposit it. She did 
not do so a.nd did not mention her failure to a.ocused, who ma.de no inquiries 
about her complia.nce with his instructions (R. 32). · In December 1944, a.i'ter 
Christmas, aocused a.gain ga.vo her i3oO, the first he had furnished. her linoe 
the October payment. He instructed 'her to deposit this money also in the 
Venice-Nokomis Bank. Witness did not oomply with these instruotione, nor 
did she notify a.ocused th.a.t she had not done so (R. 29,30). At the time 
of the two payments, a.ocused was stationed at Fort Benning, Georgia, and 
witness was living in Linda.le, Georgia.. There was no ba.nk in Lindale, but 
there was one in Rome, which is 149 miles from Fort Benning and five miles 
from Unda.le (R. 34,36,37). \fitness received no bank statements fram. the 
ba.nk in Venice after her departure from that city in September 1943 (R. 30, 
36), a.nd to-the best of her knowledge no deposits had been ma.de sinoe May 
or June 1944 (R. 34). She had suggested to accused that she should .be 
allowed to ta.lee ca.re of all deposits (R. 34). 'iihen aocused gave her the 
seoond $300 in December, he did not inquire whether she had deppsited the 
amount which he had given her in Ootober (R. 34), nor had he made any prior 
inquiries about her actions (R. 38,39)• 

.;;. After a.n explanation of his rights, a.ooused elected to testify in his 
own behalf. Accused was oommissioned a second lieutenant in the Quarter
master Corps at C~p ~e., Vi;rginia, on 29 January 1943, and after three 
weeks I temporary duty was transferred to the Venice Ar'nzy' Air Field, Venice, 
Florida., where he remained until January. 1944. After serving thereafter 
at Avon Park Arm:, Air Field, Florida., he reported on 24 August at Fort 
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Benning, Georgia, to take the reconversion course in order to procure a 

transfer to the Infantry from the quartermaster Corps. Upon completion 

of the reoonversion course he entered the Parachute School for paraohute 

training on 22 Ootober 1944 (R. 40,41). While in Venice he opened a 

joint account in his wife's and his name with the Venice-Nokomis Ba.nk 

and considered it more oonvenient not to transfer the account when he 

was assigned to another post (R •. 40,41). 1\hen accused gave his wife 

money in Ootober and three hw:rlred dollars in Deoember he instructed her 

to A~~Q:ll.~h ·sums in the Venice Bank (R. 42). He had no oooasion 


·'~'e'o'-wr:l'.te any checks between June and November because of his good luok 
· in "crap" games. He did write some, however, in either November or 

December (!t. 42,43 ). ·l'Vhen he gave Lieutenant Hill the check for $90 to 
• 	cover a bet he ha.d lost in a dioe game, accused requested Lieutenant Hill 

to hold it for a couple of days.-as -~300 . ..was -being deposited in his aooount, 
and stated that ~f he colleo~ed some money that was due him from other 
officers he would reimburse Lieutenant Hill without the rieoessity·ot 
"sending it through" (R. 43 ). Most of the testimo:ey given by the repre
sentative of the Claasy Clothes Shop w.1.s correct (R. 44). Yfi th regard to 
the release of "Sergeant" 'VJhitcher, accused denied that he had ever repre
sented to Lieutenant wieir that he was 'iihitchor•s instructor a:cd that the 
latter was released to him upon a:r:r:, representations made by him. In 
responae to a telephone call from "rihitcher &ccuaed ha.d gone to Milita.ey 
Police Headquarters to usist Whitcher, a:cd had then gone back to the 
hotel, as testified to by Lieutenant Weir, to u&rch tor the pa.u, which 
could not be foUl'ld (R. 44-49). Accu1ed was plaoed in ad:mil'li1trative reatrio• 
tion on 21 Deoember 1944, but no investigation was therea.fter oonduoted to 
the bHt ot his knowledge, He reported for duty to Ca.ptdn Fuller (Comp~ 
A) on 13 Janue.r:, 1945. 

On orosa•examin&tion aoouaed &d:mitted that he wu absent withou'o 
lea.Te from 18 Deoember to 21 December 1944, and that he left Fort Benning 
on 13 January 1945, Re del'lied that his de~rture on tha.t day wu UM.U• 

thorized, as, in hia opinion, hia restriotionwas illegal, and when he 
reported to Captain Fuller on Sa.turd&y, January 13, he wu told by that 
officer that there would be no duty until Monday. No authority was given 
him by Captain Fuller to leave Fort Benning. He went with "Sergeant" 
·Nhitcher to Atlanta. where he remained until 25 January, at whioh time he 
was apprehended by the Military Polioe. Accused knew that he had no au
thority to be in Atlanta at that time. He and "Sergeant" Whitoher were 
registered in the same hotel room in Atlanta on 15 January (R. 52,53,60. 
63 ). He adm.i tted that during November and December 1944 he had issued two 
or three checks to the Fort Benning Exchange which had been returned unpaid. 
He was under the impression that they were redeemed by him in December before 
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he gave his wife the last three hundred dollars, but oould not say that 
a memora.."'l.dum made by Lieutenant Mo Creary to the effect that accused had 
stated that they were paid on 2, January was incorrect. The fa.ct that the 
checks were not honored by the bank made no impression on a.ocused, as the 
a.ocount was a joint one, and "since that was nearing Christmas that would 
account for any expenses that she ,Laocused1 s wifi} mi!;ht have had 1

' (R. 54, 
55,56). The cheok to Lieutenant Hill and that to Classy Clothes Shop, 
on whioh he received $35 in cash, were issued a.fter his threechecks to 
the.Post Exchap.ge had been returned ,unpaid (R. 56), but he expected them 
to be covered by the money he ha.d given his wife in Deoember, with instruc
tions that she deposit it (R. 58,~9). HCMever, he had made no efforts 
to ascertain from the bank the status of his a.ocount- (R. 62), nor- did ... 
he mention 'anything a.bout the fact that the a.ocount lia:d been, overdrawn .. _ 
to his wife when he saw her in January (R. 64 ). 

6. That accused was absent without leave, a.s charged in Speoifioa.
tions l a.nd 2 of Charge I, was clearly established. However, the. Board. 
finds that the record of trial is' legally insuf:f'ioient to support the 
finding.of guilty of breach of restriction, charged in Specification l 
of Charge II, which is directly connected with the second absence without 
leave. While the right to impose "administrative restriction" in lieu · 
of a.rrest or confinement, pending investigation and trial by court-martial, 
has been recognized by The Judge Advocate General, and while the breach 

· of such restriction, legally imposed, subjects a violator thereof to 
punishment under the appropriate Artiole of War (SPJGJ 1943/15606, 5 
October 1943, II Bull JAG 426), the restriction, in the case of an officer, 
must be imposed by his commanding officer, just as in the case of the arrest 
or confinement of an officer. The commanding officer, vested with this 
authority, is defined by paragraph 20, Manual for Courts-1Jartial (1928), 
as 11the commanding off'icer of a garrison, f9rt, camp, or other place where 
troops are on duty and the commanding officer of a regiment, detached 
ba.ttalion, detached company, or other detachment, and their superiors. 11 

Not only was no effort ma.de to-establish that the 4th Battalion, 2nd 
Parachute Training Regiment, was a detached organization, but the record 
clearly shows that it was serving at 1':>rj; Benning as a part of that 
Regiment. Consequently, the collllll8.Ilding officer of the 4th Battalion 
had no authority to place accused in "administrative restriction" pending 
the investigation of the charge of absent without leave which had been 
forwarded to Regimental Headquarters for investigation and action. It 
naturally follows that accused may not be found guilty of violating a re
striction that was not legally imposed (CM'226282, Loring, 15 B.R. 61). 

With reference to Specification 2 of Charge II, the accused has been 
found guilty of making a false official statement to Lieutenant Weir with 
intent to deceive. Lieutenant Weir testified that the accused represented 
to him that he was"Sergeant•·Yfuitcher's instructor and if Whitcher were 
turned over to his custody he would immediately return him to his station. 
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He relied on these ;t~tements and releai,ed Whitoher: It was shown that 

aooused was not Whitoher•s instruotor and it was a fair and reasonable in

ference to draw from his subsequent actions that accused had no intention 

o.f returning Whitcher to his station when he represented that he would. 

The evidenoe thus related was therefore olea.rly legally sufficient to 

support the finding, but. did the weight o.f evidenoe favor.that oonolusion? 

The acoused denied that he said he was Whitoher's instruQtor. .m, claimed · 

that he said Whitcher himself was an instructor at the oamp • a. ta.ot ~hioh 

Whitcher had told him. He did not deey ma.king the assurance ot returning 

Whitcher to camp. He admitted that he a.nd Whitcher registered in the same 

hQtel room in Atlante. on that same day and both remained absent without 

leave .from oamp. 


The evidence theretQre strongly favor~ the oonoluaion reached by the 

court that Lieutenant Weir'• Tersion ot what transpired in the Military 

Polio• Headquarter• was the oorreot and true one. 1'he Board oonoura in 

that oonoluaion. 


The Board likewise feel, no hesitancy in holding that the record ii 
legally auffioient to 1upport the finding that aoou,ed with intent to defraud 

· i1sued his check .for f35 to Cla1sy Clothe1 Shop and thereby tra.udulently 
procured that amount trom it in oash, well knowing that he did not have a.Jld 
not intending that he 1hould have suttioient .t'w:ld1 in the drawee bank for it• 
p~nt a.a charged in Speci.t'ioation 3 ot Charge II. The record establi1he1 
the tact that aoowied had been engaged in gambling over a considerable period 
ot time at Fort Benning, that he had mad, no d,poaita .in the Venice•:Nakomi1 
Bank lince June 1944., that thrte ot hi• cheoka had been :returned unpaid in. 
November and December 19'4, that he ha.d ma.de no etfort to ucertain t~ 
1ta.twi ot h11 aocount from the bt.nk, aDd that even it h11 atateme.zrb that 
he had instructed his wife to deposit the three hundred dollar, whioh he had 
given her in Deoembe:r in .their joint aooount ia to be acoepted a1 true he 
did nothing to determine wheth•r or not she had oompli~d with h11 instruo~ 
tions. Aooused.•a unconvincing ato:ry ii not ·autficient to show that the oheok 
wa.a issued as the result ot an honest mistake, not oa.uaed. by his OlV11 careleu• 
ness or negligence, aDd the court we.a justified in finding that there 1ru 
no honest mistake. It is worth)r of note that aoouaed has not yet retUllded 
the money which he illegally obtained. 

the a.ots described in Speci:t'ioa.tion, 2 and 8 of Charge II. of which. 
a.couaed wu properly found guilty, namely, me.ldng false official 1tatements, 
a.nd issuance ot a 1rorthlesa check with intent to defraud, are both ottenaea 
under Article of War 96 (C.M 2741~7,and CK 249006, 32 B.R. 6). , 

With regard to Specitica.tion 4 ot Charge II, the B~ 11 constrained. 

to hold that the record ot trial is. legally inallf'tioieni to eatabUsh that 

aoouud llwrongfully11 issued. hia check for $90 in ta.vo'1" of Lieutenant Hill 

in p~ent ot a debt llwell knowing that he did not have a.Dd not intending 

that he should have sutfioient tundstt in the dra.wee ba.nlc tor.: its payment. 
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This conclusion is not based on the fact that the check was issued in pay
ment of a gambling debt, but solely on the grounds that there was nothing 
wrongful in its issuance. According to the testimony of Lieutenant Hill 
at the time of its delivery to him accused made l\q. representations that 
accused had sufficient funds on deposit for its payment. On the contrary 
accused requested him to hold the check until accused could redeem it, ·a.tld 
it was only about five days lat~r that accused tol& him to forward the cl\e~k 
to the bank as there was then sufficient money there to cover it. In con
sequence, it is clear that the check was issued on 3 January 1945 merely 
e:s an evidence of an indebtedness and was accepted by Lieutenant Hill as 
such a.nd not as an order on a ba.nk for the payment of the amount for which 
it was ostensibly drawn. While accused's tra.n!action with Lieutenant Hill 
may constitute.an offense which makes.him amenable to charges under the 
96th Article of War, there is no evidence in the record to sustain a find
ing of guilty of the Specification aa laid unde~ tha.t Article, or of any 
lesser included offense. · 

6. War Department records' show that accused is 26 years and 3 .months 
of age. He is married and has two children. He graduated from High School 
and attended Martha. Berry College for two years, but did not graduate 
therefrom. His primary civilian occupation is that of laundry mechanic. 

• 	 He was inducted into the service of the Ulited States as an enlisted man 
in May 1942 1 and in October 1942 entered the Officer Candidate School of 
the Quartermaster Corps at Camp Lee, Virginia., graduating therefrom and 
receiving his conunis~ion as a second lieutenant, quartermaster Corps, Army 
of the United States, on 29 January 1943. He was promoted to first lieu
tenant on 18 September 1943. Upon his request for parachute training, he 
was detailed in the Infantry on l August 1944 and assigned to the Infantry 
Replacement Pool. Fort Benning. for the purpose of attending a special 
officers' course, upon the completion of which he was authorized to resubmit 
his request for para.chute training. On 3 July 1944 a fine of $83. 33 was 
imposed upon him under Article of War 104 by the Commanding General. Third 
Air Forces, for absence without leave from 19 June 1944 to 21 June 1944. 

7. The court was legally constituted and had jurisdiction of the ac
cused and the offenses. Except as herein noted, no errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record is legally insuf
ficient to support the finding of guilty of Specifications 1 and 4 of 
Charge II. legally sufficient to support all other Specifications and the 
Charges. an4 legally sufficient to support the sentence and to warrant con
firmation thereof. A sentence of dismissal is authorized upon conviction 
of a violation of either Article of War 61 or 96. 

Judge .Advocate. 

·Judge Advocate. 

Judge Advocate. 

·-.:---..~·-..
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SPJGK - CM 277016 	 1st Ind. 
~ ~ ~ _,j ... 

1. .1. t..i"NJ 
Iil, ASF, JAGO, Washington 25, D. C~ 

TOI 	 The Secretary of Wa.r 

l. Herewith a.re transmitted for the a.otion of the President the 
record of trial a.nd. the opinion of the Boa.rd of ReTiew in the oue ot 
First Lieutenant Winford R. Blue (0•1687137), Quartermaster Corps. 

2. I oonour in the opinion of the Boe.rd 01' Review that the reoorc! 
of trial is legally inauffioient to support the findings.of guilty ot 
Speoifioa.tiona land, of Charge II, legally 1uf'fioient to 1upport all 
other· SpeoU'ioa.tiom a.nd. the Che.rgea, a.nd. legally 1uf:f1oient to support 
the untenoe and to warrant oonfirma.tion thereot. I reoommend that the 
aentenoe a.a a.pproved by the reviewing authority be oonfirmed llld carried . 
into execution. 

3. Consideration ha.s been given to a letter from the father of 
acouaed to the President dated 22 !.aroh 1945. The letter 11 attached 
to the record of trial •. 

4. Inolosed a.re a draft of a letter for your signature, transmit• 
ting the record to the President for hi• a.otion, and a form of Executive 
action designed to carry into effeot the reoommeildation hereinabove ma.de, 
should suoh action.meet with approval.

-v-f- Q... Q.___~. 

MYRON C. CRAMER 
:r.jor General . 

4 Inols The Judge Advocate General 
l. Record of trial 
2. Drft ltr sig. Seo of War 
3. Fonn of Ex a.otion 
4. 	Ltr fr father of aoo 1d 


to Pres. 22 laroh 1945 


CSentence as approved by- renewing authority- confirmed. • QC)I) i13, 
· f, June 1945). , , 

":.-. 
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WAR DEPAH.TkENI' 
Army :::>ervice .r!'orces 

In the Cffice of The Judge Advocate Genera:_1, 
1iashington, D.C. 

\, 

SPJGV-CM 277017 
\ 

UNITED STATES ) THE INFANTRY SCHOOL 
) 

-v. ) Trial by a.C.M., convened at 
) Fort· Benning, Georgia, 23 

Private DILIARD 1'". WINTERS 
(7001201), Company L, 12th 
Battalion, Third Parachute 

) 
) 
) 

and 26 February 1945. 
Dishonorable discharge and 
confinement £or three (3) 

Training Regilmnt, The 
.l?arachute School, Fort 

) 
) 

years. 
racks. 

Disciplinary Bar

Benning, Georgia. ) 

HOlllING by the BOARD OF REVlli'W 
Sl!MA~r, MICELI and BE.ARDSLEY, Judge Advocates. -------------. 

t• 1'he Board of Review has examined the record of trial in the case 
of the soldier naiood above. 

2. The accused was tried upon the i'ollowing Charges and Specii'ica
tionsa 

CHARGE Ia Violation o£ the 93rd Arj;icle ~1' War. 

Specification: In that Private Dillard F. Winters, ·Compaey L, 
12th Battalion, 3d ?arachute Training Regiment, The Para

. chute School, Fort Benning, Georgia, did, at or near Doughs, 
Georgia, on or about 5 January 1945, with 'intent to do him 
bodily harm, commit an assaul:.upon Storekeeper Second Class 
William B. Pate, United States Naval Reserve, United States 
Naval Auxiliary Air Station, Jacksonville, Florida, by strik
ing him on the body with his fists and feet. 

CHARGE !Ia Violation of the 96th ArticJe 01' War. 

Specification la In that Private Dillard F. Winters, Compaey L, 
12th Battalion, 3d Parachute Training Regiment, The Parachute 
School, Fort Benning, Georgia, did, at or near D~uglas, 
Georgia, on or about 5 January 1945, wrongfully, williully 
and unlawi'ully commit an aggravated assault with intent to do 
bodily harm on Lieutenant Paul Hardy, United states Naval 
Reserve, United States Naval Air Station, Jacksonville, F'lorida, 
by striki.'lg him on the body with his fist, he, the said 
Private Dillard F. Winters, then knowing that Lieutenant Paul 
Hardy was a commissioned officer in the United States Naval 
Reserve. 
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Specification 2: (Finding of not guilty). · 

He pleaded not guilty to both Charges and their Specifications anq was 
found not guilty of Specification 2 of Charge II and guilty of the re
maining Charges and Specifications. No evidence of previous convic
tions was introduced. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due, 

and to be confined at hard labor for three yea.rs. The :t"eviewing au

· thority apprOV"ed the sentence and designated the United States Disci

plinary Barracks, Fcrl, Leavenworth, Kansas, as the place of confine

ment. The record of trial was forwarded for action under Article of 

••ar 50½. 

3. On the 5th of Janue.ry 1945 Lieutenant John L. Sehon, Jr., and 
Lieutenant Paul Hardy, both U.:il.1R, and Seaman Pate were approaching. 
Abbeyville, Georgia, en route on a bird hunti~g trip. At about 11 p.m. 
while en route to Abbeyville, they stopped on the road for the purpose 
of finding some soft drinks (R. 6-9., 36), at F'ambrough 1s place. T_his 
was R combination gas station, liquor store and lunch counter (R. 12). 
Lieutenant Hardy left the car and started into the restaurant. As he 
was entering this place, a soldier came out and grabbed him by the arm. 
Lieutenant Hardy walked on and we.s shoved from behind to his knees. 
He arose and proceeded into the restaurant (R. 13). After Lieutenant 
Hardy left the car, .3eaman Pate also got out of the car and started for 
the restaurant. He saw the lieutenant sprawled on the ground and the 
soldier starrling over him (R. 37). Almost immediately afterwards, the 
accused struck Seaman ~ate on the left side of the face, knocking him 
down. The accused then struck him again twice (R. 39). While on the 
ground Seaman Pate was kicked by the accused behind the ear. He then 
returned to the car. Eith~r the accused or another solciiar attempted 
to drag him out (R. 42). Meanwhile Lieutenant Hardy left the 
restaurant. and started for the car. Prior to reaching it he was struck 
on the head by t~e accused and k:.1ocked to the ground. He arose and was 
knocked down again (R. 15-16). i-1hen Lieutenant Hardy finally reached 
the car Seama.n Pate was in a dazed condition and badly b tt d 
(R. 18) • After_ Lieutenant Hardy and Seaman Pate returne~ t~r.:heu~ar 
they observed_Lieutenant Sehon warding off an attack by a second sold" 
but hA managed to get in the car and the three Navy men drove off ier 
(R. 19, 59). At the time of the above occurrences the Naval off" 

were dressed in uniform and wearing the insigru."a of th~· rnmi i~ers 

gr-de (R n 12 23) 'fhe -~ ~ir co ssioned 
• .,. • • - , • ! avy 1J1en neither said rur did a.nyth · to 
mcite the attack (R.18-19). .As a result of th .mg . 
Lieutenant Hardy had "quite a big k t hi e occurrences aescribed, 
Pate suffered a hematoma of the lef~_oor~~tals he~d• (R. 43).and jeaman
fr ct Of th ·11a region, a possible 

a ure e maxi , tvro chipped teeth and a contusion of the right 
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mastoid (R. 21, 45)~ 

4. For the defense. 

The accused testified that he· had n~ihing~ntoxicating to 
drink (R. 139); that he was on furlough at the time (R. 141). He had 
gone to the described place with his fiancee, ~is sister, and two 
brothers. Later he and the two ladies left apd got in their car. Vlbile 
sitting there his two brothers came out of the, cafe and his brother 
.Frank started fighting with a Naval officer. 'the accused went to the 
scene and brought his brother Frank back tchis car (R. 143). He did not 
see Frank strike the officer (lt• 145). He did not see the sailor involved 
in any fight (R. 163). Miss Louise Mabry and Mrs. Maxine Moore, the . 
fiancee and sister, respectively, of the ·accused and Mr• w. B. 'Hinters, 
a brother of the accused, in general s~stantiated his testimony. Each 
stated ..that. the accused was nat,--drimk and struck no blows. Mr. J. w. 
Fambrough, who owri.ed the cafe in front of which the~altercat~on took 
place, stated that he did not see the accused participate in the fracas 
(R. 148, 190). During this time the accused and Frank Winters, his 
brother, were the oncy- .soldiers present (R. 194) •. The accused definitely 
identified one of the men involved in the fracas as ali officer of the 
Navy. 

5. It is clear there is a direct conflict of testimo:ey offered on 
behalf of the· prosecution en the one hand and the defense on the other. 
Tm court believed the evidence for the prosecution, which is legal.q 
sufficient to support the findings of guilty. · 

6. A serious question however presents itself as to the maximum 
p.inishment which may properly be imposed in this case. For the offense 
laid in Charge I under Article of War ,3)·or which the accused was found 
guilty (the assau1l:. upon Seaman Pate) the max:i,mum punishment is dishonor- ' 
able discharge, .total forfeitures and confinement at hard labor for one 
yeaz: (MCM 1928, par. 1040). Does such limit apply to the punishment. 
which rnight be imposed upon the findings of guilt;r under Charge II and 
its Specification of assault and battery upon Lieutenant Hardy, an 
officer of the United States Naval Reserve, with inten-~ to inf'lict bod~ 
harm? Since the aecueed. was i,entenced. to three yea.rs confinement at 
hard labor, the court· and the reviewing authorit;r evidently were of ttbe 
opil"11on that confinement at hard labor for ~wo 7eare !or the offense ot 
striking a United States naval o!:ticer was not exceesive as to this 
.3pecifieation and Charge, The Specification W&.8 laid, and properly we 
think, und~r the 96th Article or War,.· It was made upon a naval of!icer 
of the United States, 1n uniform, and the pers0n a11aulted was so recog
nized by the accuaed. This is not the kind or assault contemplated. b;Y' 

\ 
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. { 	 the 93rd Article of War. Nor does it fall under the 63rd Article of War, 
V 	 since a naval officer is not the "superior officer" of an enlisted man 

of the Army within the· meaning of that Article. The terni "officer" as 
used in Article of war 2 means a commissioned officer of the Arley'. For 
example, it has been held that a member of the iA.rmy Nurse Co11>s is not 
a "superior officer" within the meaning of Article of War 64 (CM 212091). 
In that case it was held that the offering of violence to an Army nurs~ . 
was an offense under the 96th Article of War. The Board of Review 
pointed out that 11 an attack upon an individual clothed with de~inite , 
military authority is saoothing more than a simple assault." .£his de
cision, of course, was rendered before nurses were made commissioned 
officers by A.ct or Gcngress, see AR 40-21 (1941). In SPJGJ (CM 241197), 
the accused was charged with striking an officer of the British Arrrry 
in violation of Article of war 64. The Judge Advocate General held the 
record legalQ sufficient to support only so much of the finding of 
guilty of the Specification and of the Charge as involves a finding of 
guilty of "unprovoked assault and battery, aggravated by committing the 
same upon a collll!1issi oned officer of an Allied & Co-belligerent force 
while in the unil'onn ·of a commissioned officer thereof, in violation of 
Article of ifar 96. 11 It was further held in that case that, since the 
Table of J!.'aximum Punishm.e]ilt prescribes no maximum limit. of 'punishment 
!or· the specific offense or any closely related offense, the maximum. 
punishment which may be imposed is within the~scretion of the court.- ~ 
martial. 'Jriil . 

It has been held by a Board of Revi.ew that the ·striking of., a com
missioned officer can, under certain circwnstances, be a ~imple assault and 
battery. In the Long case (CM 218883) the accused was charged nth , · 
,striking his superior of.i'icer while in the execution\of hio office ,t"The 
Board of Review held that, since the facts did not support the conaiusion 
that the af!icer was in the execution of his office, the accused was 
only guilty of simple assault and battery under Article of W'ar 96. In 
that case the ~ssault was held to be·not an aggravated one, perhaps be
cause there were many mitigating circumstances, and the officer forced 
himself :upon the accused persistently. Provocation or the lack of it 
does not change the nature of the offense in most jurisdictioI1S._. 

It appears to J.1S that the striking 0£ a commissioned officer of the 
Navy, of an Allied force, or of our own Arrey- (while not in ihe execution 
of his office) is n(?t a simple assault. and battery but an aggravated one. 
Win:=,h7op reco~es the distinction between assault and battery upon a 
civilian on the .ope hand, and upon a military person on the other · and 
holds the latter more serious "inasmuch as they directly affect m1lltar;y 
relations and prej~ce ~litary discipline" (p. 7.24, 'Yinthrop). In the , 
instant case, the assauJt was aggravated because it was upon a United States 
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naval officer, in uniform, and recognized' as such by the accused. 


The term 11aggravated assault" is used with some hesitation since it 
has come to have a technical meaning in many jurisdictions. An aggravatsd 
assault is, at the common law, one that has, in addition to the mere 
intent to commit it, another object which is also criminal; but it may be 
doubted whether at conunon law the term had ,a definite and technical mean
ing (•i"lords a.'1d Phrases't, Perm • .&iition, Vol. 2). In many states the tenn 
11aggravated assault" has been given a specific technical meaning by 
statute. SCllle statutes make the use of a dangerous weapon an aggravated 
assault, others the intent with which it is to be used is a constituent 
element. In other cases it includes an assault 11where no considerable 
provocation appears" or where the circumstances show an abandoned and 
malignant disposition (In re Bii.rns, 113 F. 987, 992). In Texas it has been 
held t~at an assault becomes aggravated when committed in the house of a 
private family (ward v. State, 1Sl s.w. 1073). 

. An aggravated assauit·may thus be committed in ~any ways, unaccom
panied b) the use of a deadly weapon (Indem. Ins. Co. o! N.A. v. Scott, 298 
, Vf , . .,,. - - - - 

1) •• ~ • . 

There ie no offense in the :Cistrict of Columbia Code, or known to the 

Federal law, as "Aggravated Assault•. 


The 96th Article of War makes punishable "alldisorders and neglects 
to the prejudice of good order and military discipline and aJl..l conduct of a 
nature to bring discredit upon the military service. 11 An assault upon a 
naval office!' of the United States may therefore be said to be more t:han 
a mere assault under the 93rd Article of War since it is aggravated by being· 
"an attack upon an incividual clothed with definit.e military authority". 
Tl\1-;, ·offense is clearly one which falls under the 96th ·Article of War. · 
Since no punishment is provided in the Table of Maximum Punishments as set 
forth in the Manual for Courts-Martial therefor it may be punishable as. a 
court-martial 11at the· discretion of su.ch" (AW 96) and the punishment di
rected in this case is_not excessive. 

7 • The accused is 23 years of age, according to the charge sheet. He 

enlisted 30 October 1939 and has had no prior service. 


8. For the reasons stated herein, the Board of Review holds the record 
of trial legally sufficient to suppo t e findings and sentence. 
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WA.Ir IEPARTMENT 
Army Service Farces 

In· the O.f'fice of The Judge Advocate General 
Washington, n.o. 

. .. 

SPJGN-CM Z'T/030 

) ARMY AIR FORCES CENTRAL 

UNITED STATES ) FLYING TRAINING COMMAND 


) 

v. 	 Trial by G.C.M•., convened at ~ Ellington Field, Texas, 26 

Captain JAMES T. WILLIAM'> ) February 1945. Dismissal, total 
· 	(0-1699398), Air Corps. ) forfeitures and confinement for 

) one (l) yeal:'. 

OPINION o·t the BO.ARD OF REVIEW 

LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 


1. The Board of ReviP has examined the reoord of trial in the 
case of the officer named above and submits this, its opinion, to the 
Judge Advocate General. 

2. The accuaed was· tried upon the following Charge and Speci!i 
cation 1 ' · 

CHARGE• ·Violation ot the 94th Article of War. 
. 	 . 

. Specification, In that Captain James T. Williama, Air Corps, 
did, at Ellington Pleld, Texas, on or. about 16 May" 1944, 
felonious~ take, steal and carry nqa 

l Rate of Climb Indicator .A.ssemb~, value about $62.90J 
l Sextant, value about $12S.OOJ . 
l Gyro Horizon Indicator bsemb~, value about $.2'72.00J · 
l'A.ir Speed Indicator bsemb~, value about $22.00J 
l Compass, value about $32.lOJ 
l Compass, value about $.32.lOJ 
l Altimeter Assemb~, value about $99.50J 
l Accelerometer Assemb~, value about $74.00J 
l Bank and Turn Indic.ator Assemb~, value about $74.7.SJ 
l Drift Meter Assembly', value about $.36.S3J 
l. Portable Electric Drill, value about $~.00; 
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l Microphone with microphone cover, value about $8.00; 
1 Microphone Extension Cord, value about $10.00; 
1 Pyrotechnic Pistol, value about $10.00; 

property of the United States, .furnished and intended 
for the military service thereof. 

He pleaded not guilty to, and was i'owid guilty of, the Charge and Speci
fication. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard Ja bor 
at such place a~ the reviewing authority might ·direct £or a period of 
three years.. The reviewing authority approved the sentence but reduced 
the period ejf con!inement to one year and forwardeci the record of trial 
for action.under Article of War 48. . · _ 

3. The evidence for the prosecution shows that from O~:~,ober 1943 
to 15 May 1944 the accused was.Communications Officer f-0~~t:h:l Navigation 
School at Ellington Field, T~s, _and.JJ,ad-eustody of comnn.inications and 
radio equipment used .by the· School:~ on· 15 May 1944 the Conmunications 
Section of th:l "Navigation School was discontinued as .a~·separate·unit 
and was merged into and made a part of "a general communication set-up 
for the entire Field"• At the time of the merger the· ·a~qused was· relieved 
as Communications Officer and assigned primary duty as; Fligh't Control 
Officer (R. 55, 60, 61; Pros. Ex. 30). In this new c'l).P.acity it became 
necessary for him to change the location of his office: ·'On the evening 
of 15 llay 1944, while in the process of moving, he collected certain 
items of airplane and communication egiipment and ;placed them in a moden 
packing box, ~hich was three feet long, twenty inches wide,. and fifteen 
inches deep (R. 101 15, 301 55; Pros. Exs. l, 30). At the direction of 
the accused his name and home address were stenciled on the outside, 
Upon making inquiry as tc whether any regulations existed which prohi
bited the removal of such a box from the Field .or required an inspection 
of its contents, the officers whom he questioned replied that they 11 d1cln 1t 
know whether there was- any such regulation" (R. 11, 12)•. Leaving the box 
in his office overnight, the accused made no effort to conceal it and · 
"everything he did vdth regard to /J.i/ was ·open and above board" (R. 14). · 

The next day, 16 May 1944, with the help of an enlistf,d man, 
the accused took the box to the Union Railroad Station in Houston. He 
had been granted fourteen days sick leave and planned to check the box on 
his railroad ticket and take it home with him (R. 55; Pros. Ex; 30). At 
the station he was approached by.Ll.eutenant Herbert E. Rathey and other 
members ,of the Provost Marshal I s office, 'Who inquired as to the presence 
of government property in the box. The accused answered, "Well;. I imagine 
you will find some in there"; and, stating that it was common practice 
among officers to take government property, he expressed bis inUmtion to 
send the property home and place it in his den (R. 17, 21, 'Zl, 28; 84). 
He readily agreed to the opening of the box and an inspection of. its con-: • 

1tents revealed the following: 
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One Rate of Climb Indicator Assembly, which had an Anny 

stock list value of $62.90, but was an obsolete or "dead 

stock item" (R. 30, 39; Pros. Ex. 2). 


One Sextant, which had a listed value of $125.00, and-was 
considered a "critical" item, that is, one nto be retained 
by the Air Forces and repaired when needed fa.nil not to be 
conveyed through any sale or resale or turned into dead· 
stock" (R. 31, 40; Pros. Ex:. 3). 

One Gyro Horizon Indicator Assembly, also a critical item, 
which was listed as having a value of $272.00 (R. 33, 40, 41; 
Pros. Ex:. 4). 

·0ne Air Speed Indicator Assembly, which was a "repairable"· 
item with a listed value of $22.00 (R. 33, 41; Pros. Ex:. 5). 

Two identical compasses, both wrapped in unbroken cellophane 
and having a listed value of $32.10 each (R. 32, 33, 41; Pros. 
Bxs·. 6 and 7) ~ 

One Altimeter Assembly, with an unbroken seal, and with a 
listed value of $99.50 (R. 32, 33, 42; Pros. Ex. 8) • . 

· One Accelerometer Assembly, having an Army stock list value 

of $74.00 but now obsolete arrl valuable only as salvage 

(R. 33, 42; Pros. Ex. 9). 


One Bank and Turn Indicator Assembly, having a list price 
of f"/4,7S but obsolete (R. 33, 43J Pros. Ex, 10), 

One Drift Meter Assembly, listed in Anr13' stock records as . 
worth $36.53 but now obsolete (R, 33, 43; Pros, Ex, 11),. 
One Portable Electric Drill, which :P,ad a price list value, 
as well as a ,commercial market value, of $21,00 (R, 44, .33J 
Pros, Ex. 12), > 

One Microphone w.i th microphone cover, which had a reasonable·. 
market value of $8.50 (R. 33, 47J Pros. Ex. JJ). · · . 
One Microphone Extension Cord, reasonably worth $10~00 (R.· 33, 
48; Pros. Ex. l4), . ·. · · 

One Pyrotechirl.c Pistol, ;alued at $10.00 (R. 33, 48; Pros. Ex. 
lS). 

''· 

The foregoing 4 1.tem~· were· ·pro~erty. of the United States- and were 
furnished and intended for the mi-litary s.ervice thereof' (R. 44, 47, 48; 

' \ ' .. 
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Pros. Ex. JO)., · The items described in Exhibits 2-12,- inclusive, were 
generally used by the Air Forces for training and experimental pur
poses and could also be used on,privately owned airplanes. They were 
generally referred to as "unaccountable" property {R. 44, 45) • 

The items listed above were those set forth in the Specifica
tion as the subject of the alle~ed larceny. In addition, the following 
articles were found in the box (R • .34, .35): 

Life raft cover, marked "Property Air Forces, .U.S. A:rmy' * * *" 
' (Pros. Ex. 16) 


First Aid kit and contents (Pros. Ex. 17) 

Clock mounted in wood and plastic material (Pros. Ex. 18) 

Electnc soldering iron {Pros. Ex. 19) 

Electric soldering iron (Pros. Ex. 20) 

Hand drill (Pros. Ex. 21) 

Drill holder and drills (Pros. Ex. 22) 

Pocket compass (Pros. Ex. 2.3) 

.45 caliber pistol cartridges, automatic., including clips 


. (Pros. Ex. 24) 
Two canvas carrying straps {Pros. Ex. 25) 
Two canvas field bags (Pros. Ex. 26) 
Preliminary Handbook of Instructions, marked 08-10-54., and Book 

of Instructions., marked 08-10-143 (Pros. Ex. 27) 

Two sheets and one pillow case (Pros. Ex. 28) 

Brief case containing one bath towel (Pros. Ex. 29) 


After the box had been opened at the railroad station and a list 
of the contents completed, the accused was told that he could proceed on 
his journey or return to the Field. He decided on the latter course in 
order to "get all this ::traightened out". After his return to the Field 
he made a voluntary statement in which he said that the articles in the 
box were 11unaccountable pro'pertyn for which he considered the al'lcy' had no 
further use and which he intended to take home ai\d use as his own, "with 
the exception of the sextant, which he expected to .return to Ellington 
Field. He achnitted that the property belonged to the United States 
government but claimed that it was valuable only as salvage and was not 
serviceable in airplanes. The accused further stated that, at the ti.me 
he packed the wooden box, he collected the property for which he was 
accountable and this he stored in his quarters. He pointed out that 
there were other instances in which salvaged property was taken away and 
not returned by military personnel (R. 55; Pros. Ex. 30). 

Colonel Ralph c. Rockwood, Commanding Officer at Ellington 
Field, testified that government property could be removed from too Field 
on written authority but that the accused had requested no such authority 
(R. 58, 59). Major Vlilllam J. Curtis., Staff Personnel Officer at · 
Ellington F.i.eld, testified that the accused had been submitted as an un
certified officer to the Commanding G~eral of the Arrey" Air Forces Central 
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Flying Training Commanc},bu.t that the Reclassification Board subsequently 
directed the certific(tion of accused (R. 60., 61). 

{I,'
)} 

4. The defenst(introduced the stipulated testimony of Co~?".el John 
w. Egan, who had b~n Director of Training at Mather Field, California, 
and under whom the/accused served for a period of eight months. ,According 
to Colonel Egan., Jtong range navigation missions were nown over water, 
mountains, and desert terrain., and., to obtain flight control., radio con
tact had to be maintained with th3 planes at all times. Since it was im
possible for the training organization to obtain priorities !or radio 

.. equipment, it became necessary to use salvaged parts "to .improvise radio 
sets for communications and direction finding purposes" •. ·. The accused 
did much of this improvisation and experimentation "in various places 
and whenever time permitted". Although handicapped by inexperienced 
personnel and lack of proper equipment., the manner of performance by 
accused was excellent. Colonel Egan stated that he had read the charges 
preferred against the accused and found it difficult to "believe he 
would do this" (R. 56; Def. Ex. 1). 

Captain Frank R. Quinlivan., whose stipulated evidence was also 
. offered by the defense., had been assigned to the Navigation School and 

had ·worked with the accused at Mather Field and Ellington Field. At both 
places a shortage of equipment existed and it became necessary to obtain 
instruments and other items.of equipnent from every 8 legitima.ten source. 
While at Mather Field Captain Quinlivan and the accused often went to 
nearby McClellan Field for equipment and later from Ellington Field the 
two made several trips to Kelly Field, Texas. There they procured various 
items of equipment from the Area Training Officer and the "class 26 'Mu'e
housen in which surplus property was kept. These transactions at Kelly 
Field were informal and the articles were not usually signed for, but 
Captain Quinlivan nevertheleu regarded them as government property., in
tended for training purposes and not for personal use. He had a grro 
horizon.and accelerometer in his custody .in the Training Aids Department 
and, because he was not accountable and~~ no use for these items, he 
delivered them to the accused for experimental purposes but did not con
sent to their removal from Ellington Field. Captain Quinlivan did not 
know of any new and 11cellophane wrapped ecjlipment" being delivered to 
the accused. Such material was of "intrinsic value" to the Air Forces 
but its control was lax at the time in question, The only item ot 
equipment which Captain Quinlivan noticed 1n the accused's office was 
an eight-day clock of the type used on the instrument panel of AT-18 
and C-60 aircra!t. The accused never made rei'erence to any unauthorized 
use of government property or its removal from Ellington Field. He did 
not request Captain Quinlivan' s permission to store any equipment. 
Storage space was available. It was the accused I s hobby to experiment 
'With communication and radio devices (R. 56J De!. Ex. 2). 

On 8 March 1944 the accused initiated a re4uest for transfer 
to the Air Service Command and assignment to McClellan Field., Sacramento., 
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California. This request was denied because there was· no suitable 

vacancy for him in the Air Service Command (R. 61; Def. Ex. J). 


. The accused, after his rights relative to testifying or re- . 
maining silent had been explained to him, elected to take the stand in 
his own defense (R. 63). He testified that he had been interested in . 
radio mechanics since early high school days and, since his entry.into 
the Arrrr:f, had worked 'With .flight, communications, and electrical de
vices. He had been particularly interested in the uses of the sextant 
with a view to improving certain devices used by navigators and pilots 
for position plotting (R. 6:,). Such a dearth of supplies existed at 
Mather Field that a practice developed "of collecting everything we 
could possibly use", and much of this equipment came originally from 
McClellan Field. It waS<J;.aken to Mather Field at the direction of 
Colonel Egan (R. 63., 64) ;:·: The accused handled much aunaccountable" 
government property .for the departments of Synthetic Devices and Train
ing Aids at Mather Field and while stationed there he perfonned some of 
his experimental 110rk at his home. After the Navigation School was moved 
to Ellington Field., the accused returned to Mather Field at the .direction 
0£ Colonel Saxon,. Commanding Officer of the School, to obtain several 
items of "Training Aids" equipment (R. 65). The accused had a considerable 
amount of government property entrusted to him as a conmissioned of.t'icer 
and never attempted to sell a:ny of it (R. 64, 67). 

After the accused moved to Ellington Field, he had certain · 
flight instruments in his office "primarily" to complete the, trainer 
which he had started at Mather F.i.eld (R. 66). He changed the location 
of his office on 15 May 1944 and packed the equipment in a wooden box 
£or storage (R. 66). He requested Warrant Officer Ross to place the 
box and other packages in the storeroom. Mr. Ross indicated that he did 
not wish to comply with the request but suggested that he would provide 
transportation facilities to the station ii'. the accused wished to take 
the box with him. The accused had not planned to take the box home 
until Mr. Ross expressed reluctance to store it, but then decided that. 
"if I had to I would take the things around with me" (R. 64). The box 
remained in the accused's office overnight and on 16 May 1944 was taken 
by government truck to the railroad station (R. 66). The statement which 

. 	he made that evening was not accurate because his·poor physical condition 
made him nervous and excited. 11! couldn't think, I couldn't collect my 
thoughts as to * * * what led up to this investigation11 (R. 82). ··· At the 
time of a formal investigation on 2 June 1944 the accused repudiated.the 
following portion 0£ his statement of 16 May 19441 

. "and which I felt would be of no further use to the A.rrrr:,. This 
property_had been laying around my office for a considerable,i 
length ·of time. I dei'initely had no use £or this property';'.~x
cept as reference· aft.er the war. 11 ·· 

' ' 
. ·-'". 	 ' ' 

Furthermore, he did not remember ss;y-ing that he •had intended to deliver 

the :r,roperty to my home in ~acramento . and consider it my own" (R. 65). 


,, 
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On cross-examination the accused admitted that, with tpe 

exception o:f the sheets, pillow case, towel and brief case, the pro

pepty in the wooden bo:x belonged to the goyernment, and that the items 

described in the Specification were obtained .f'roin Mather Field., Kelly 


,Field., or Ellington Field. He had not been required to sign any re
ceipt making him accountable therefor (R. 75-77). A life raft cover 
was found in the box and the contents of the raft cover had been taken 
by him to the home of a friend in Houston for use in her swimming pool 
but they were subsequently.returned to the F.l.eld and placed in salvage. 
He referred to the life raft in his letter of 17 June 1944 to Major Ray 
Bell, G.s.c•., Washington, D.c., when he wrote: "The thing that I had 
out at Elizabeth's was also brought back by an officer and success.t'ully 
put back in the junk heap" (R. 68-70). At the .tim of this occurrence 
on 16 May 1944 the accused was recovering from:a hemorrhoid operation. 
If ha had been well, he would have "distributed" the property to its 
proper places (R. 79). Warrant Officer Ross, however., practically 
"talked ffe.iJ into tald.ng" the property and seemed nvery anxious" 
that the accused remove it from the Fiel9_ (R. 78). The accused felt 
that Mr• Ross had been 11 sore" since- her· failed to obtain a promotion 
(R. 79). . 

The accused denied making the statement that he intended to 

place the property in his den (R. 77). He stored in his quarters the 

property for which he was accountable (R. 80). 


The prosecution brought out, also on cross-examination of the 
accused., that his home had lately been searched by a United States Marshal 
and that a Leer receiver and transmitter set, made of salvaged government 
property, and other items of United States property were found (R. 70). 
In this connection a statement by the accused was introduced by the prose
cution which asserted that it was his practice, while stationed at Mather 
Field, to take salvaged radio equipment to his home in Sacramento for 
experimental work. He assembled a transmitter and receiver set and took 
it back and forth several ti.mes .from his home to Mather Field. When he 
was transferred to Ellington Field, he le.ft the radio set at his home. 
Of the eleven incomplete "Leer sets", consisting of transmitters, and 
receivers, which were used at Mather Field, only three were taken to 
Ellington Field. The remaining sets were discarded and left outside 
the Communications building at Mather Field where personnel from other 
sections collected and removed them (R. 72; Pros. Ex. 31) •. 

5. The prosecution offered as a rebuttal witness Stai'£ Sergeant 
William Francis Baggott who testified that. he was prr3sent at the railroad 
station when the accused was first questioned about the contents of the 
box and heard the flCcused say that he planned to put the property -in his 
den (R. 84). 

6. The Speci.fication of the Charge ·alleges ~at. the accused "did, 
at Ellington Field, Texas, on or about 16 May 1944, fel~niously take, 
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steal and carry Ema:y * * * property of the Uni tad States, furnished and 

intended for the military service thereof". This property, which is 

itemized in the Specificati.on, is alleged to have a value of $879.8S. 


The Manual for Courts-Martial defines larceny, the o.ttense 

alleged., as follows: 


"Larceny is the taking and carrying away, by trespass, 
or personal property which the trespasser knows to belong 
either generally or specially to another,' with intent to 
deprive such owner permanently of his property therein." 
Par. 149g, MCM, 1928. 

The evidence shows that the accused was Comunications Offi 
cer at Ellington Field, and, as such, had in his custody certain i tams 
or radio and .flight ecµipment. He packed a number of such items in a 
wooden box., had his name and address stenciled on the outside., and carried 
the box by government vehicle to a railroad station eighteen miles from 
the Field. At the station he was approached by military policemen who, 
Yiith his· permission, examined the box and found that most of its con-. 
tents consisted of-government property. 

The defense, in a brief filed Yiith the record, contends, however, 
that t.Jie accused and not the government was possessed of the property in 
question and that the accused committed no trespass upon the government's 
possession. This contention is untenable. The Manual for Courts-Martial 
in drawing the distinction between "possession" and •custody" defines 
possession as "the present right and power absolutely to control a thing" 
and further states that: 

1'Where a servant receives goods or property from his master 
to use, care for, or employ for a specific purpose in hisser
vice, the master retains possession, and the servant has the 
custody only and may commit larceny of them. A person, then, 
has the •custody' of property, as dj.stingu.ished from the 
•possession', where, as in the case of a servant's custody 
of his employer's property, he merely has the care and charge 
of it for one who still. retains the right to control it, am 
who, therefore, is in possession (i.e •., constructive possession· 
as distinguished from actual possession) of the property." 
Par. 149g, MCM, 1928. 

In the instant case it is clear that the United States relinquished 
none of the "present right and power" to control the property and tha.t:the 

_.__ accused had only-the -"care and charge of it". His power over the pro
- · party was limited to its use in training and instructing the students at 

the Navigation Sch~ol. __The .t:act that some of the items were· obsolete and ,.•J 
valuable only as salvage and that the accused was allowed to experiment 
in order to improve training devices and .methods does not mean that he 

' 
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had the right nabeolutely to control" the proierty. His right to use 
the equipment was subject to the control of his superior officers. 
He had only 11 custody11 of the property and the constructive 11 possession11 

remained in the United States. "w'foen ha took the property from Ellington 
Fielci. without authority., the accused commi.tted a trespass within the 
law of larceny,,. See 12 BR 400., CM 220398, Yeager. 

-:,'.r· 
...
._/" 

Secondly, the accused contended that he had no intent per
manently to deprive the United States of the property described in the 
Specific·atton. According to the statement made by the accused on the 
night of the alleged offense, the property was "unaccountable property,
* * * which I felt would be of no further use to the Array.* * * I had 
intended to deliver the property to my home in Sacramento and to consider 
it as my own, with the exception of the sextant which I intended to use 
while in California and which I intended to bring back to Ellington Field". 
One of the men who was present at the railroad station when the box was " 
opened testified that the accused at that time expressed the intention 
to place the property "in his den". These statements cogently indicate 
that the accused intended to keep-a.nd--t-:i::eat,-:-the property as his own. He 
subsequE/ntly took the_.posit;on, however, that his origipal statement was 
not accurate and he repudiated the assertion that he considered the pro
perty or no .further use to the Army and intended to treat it as his own. 
In further refutation of his original. statement the a-:cused testified 
that he first-attempted to have the wooden box stored and, failing in · 
this-', he decided 11 i:t fj.i] had to /_hi] would take the things around with 
f'niy." It seems highly unlikely that he would transport the box to his 
home in California merely because Warrant Officer Ross was reluctant to 
place it in storage. There appears to be no reason why the accused did 
not leave the box in his quarters; as he had done with the property for 
which he was accountable. The more plausible explanation of his purpose 
is found in his original statement wherein he suggested, in substance, 
that he was doing no more than other officers who had taken ns;y govern
ment property and retained it. There is ample evidence that the accused 
intended to keep the property in question permanently. 

In establishing the larceny of the fourteen specified items of 
government property described in the Specification the prosecution intro
duced into evidence the entire contents of the -wooden bo.x which included 
sow., twelve additional articles o.t' United States property. In this proce
dure there was no error, for it is competent for the prosecution, in 
developing its case to prqve that other property was taken at the same 
time and place as the property in question. Wigmore on Evidence, 2nd Ed., 

·sec. 218. 

One such additional item was a life raft cover. On cross-· 
examination the accused objected to questions about the life raft, ap
parently on the ~ound that such questions might incriminate a friend in 
whose possession the raft had been. The privilege against incrimination 
is the privilege against sell-incrimination and the ruling of the law 
member in compelling the accused to answer the question was proper. 

9 
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The prosecution went further, however, and during the course 
of the cross-examination of the accused the following colloquy occurred: 

"Q• 	 Now, Captain, after you were arrested some more Govern
ment property was found in your.home, wasn't it? 

A. 	 Yes, sir. 

Q. 	 There was a Leer receiving set, a Leer sending set 

set up for production, wasn't it? 


A. 	 It was salvaged parts. 

Q. 	 It was part of some $10.,000 worth of equipment you got out 
of Norwegian airplanes and you had taken them on with you? 

re. 	I object to that as.irrevelant. 

TJA. 	 If the court please, he went into it. It happened on· 

Mather F.1.eld. · ;.. 


LM. 	 I will overrule the objection. 

Q. 	 Isn't that correct? 

A. 	 Yes, sir." 

Following the foregoing colloquy a full statement previously secured from 
the accused was admitted into evidence showing that a substantial amount 
of government property, which had recently been found in the accused's 
home, had been placed there a'year before by the accused. 

•>'The trial judge advocate, in introducing the above described -<.· 
evidence and in cross-examining the accusE!d concerning it, may well have 
proceeded upon the theory that, since the accused had testified that he 
had not intended pennanently to appropriate the property in question, the 
prosecution was justified in seeking to contradict such contention by 
showing other similar acts of the accused in wrongfully taking and re
taining government prope'rty. In detennining the correctness of this pro
cedure, we are confronted with the basic rule that, "* * -1(· When a de
fendant is put on trial for one offense, evidence of a distinct offense 
unconnected 'Vii. th that laid in the indictment is not admissible". Johnston 
v. United States, 22 F. (2d) l. The reason for this principle, which is 
one of the features distinguishing the Anglo-American system of justice 
from other systems of the civilized world, is the fear that the accused 
may be unduly prejudiced and may be convicted because of other offenses 
rather than for the offense for which he is being tried: 46 Harv. L. Rev. 
954. On the other hand, when the other offenses are similar to the of
fense in question, they may have real probative value. i"le find, therefore, 

10 
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that.the general rule is subject to exceptions, The Manual for Courts-
1.'.artial has i;e·cognized these. as follows: 

1'1Vhen criminal intent, motive, or guilty knowledge in re
spect of the act is an element of the offense charged, evi
dence of other acts of the accused, not too remote in point 
of time manifesting that intent, motive, or knowledge, is 
not made inadmissible by reason of the fact that it may tend 
to establish the commission of another offense not charged~" 
MCM, 1928, par. 112!2,, 

In ~v. United States, 144 F. (2d) 7':S (1944), the Circuit Oourt of 
Appeals of the l!:ighth Circuit, in considering the present question, made 
the following pertinent stateioonts: 

11 The exception relied upon by the government in this case is 
that evidence of other offenses by the accused is admissible 
to show criminal intent (1) where the other offenses are simi
lar to and (2) not too remote in time from tha+, charged. * * * 

110f these two indicia of adnissibility of evidence of 
other offenses to show intent, the first, similarity, must 
upon appeal be determined from the record 'While the second, 
remoteness in time, is com,dtted to the discretion of the 
trial court and •should not be interfered with by a review
ing court unless it is clear that the questioned evidence 
has no connection or bearing upon any of the issues involved 
in the charge'. Neff v. United States", 8 Cir., 1939, 105 
F. 2d 688. 

Similar observations were made in~ v. United States, 6 Cir., 1930, 
42 F. (2d) 103. 

In Wood v. United States, 16 Pet. 342, 10 Law Ed. 9et7 (1842), 
the Supreme Court of the United States stated that: 

"***where the intent of the party is matter in issue, 
it, has always been deemed allowable, as well in criminal 
as in civil cases, to introduce evidence of other acts and 
doings of the party of a kindred character, in order to 
ill'.lstrate or establish his intent, or motive in the parti 
cular act, directly in judgment. Indeed, in no other way 
would it be practicable~ in many cases, to establish such 
intent or motive, for the single act taken by itself may not 

· be decisive either way; but when taken in connection with 

others of the like character and nature, the intent and 

motive may be demonstrated almost with a conclusive cer

tainty.11 


ll 
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'.In the present,case, although the similar acts o:t tne,accused in wrong-
f'ully talcing government property to his home ante-dated his more recent 
act by a year, the property origimµly appropriated by him was still in 
his possession at his home at the\time of his commission of the offense 
in question. His conduct in retaining such property for a period of a 
year affords a veey logical basis for the inference that he intended 
likewise to retain the property more recently taken. The relevancy of 
these former acts cannot be disputed. The court was accordingly justi 
fied in receiving the evidence under discussion on ~e issue of intent, 
and no fundament~ right of the accused was violate~ thereby. 

7. The accused is about 'J7 years of age and is married. He was 
graduated from high school in 1925 and subsequently took a four year 
correspondence course in radio and electric~l engineering. He also at 
tended night school where he studied photograpey., public speaking., and 
metals and woodwork. From 1933 to 1941 he was employed in the banking 
business., both as t~ller and cashier., and at one time owned a hotel and 
restaurant. · He was an enlisted man in the United States Marina Corps 
Reserve from 1930 to 1934 and was a pilot in the Royal Canadian Air 
Forces from 5 May 1941 to 2) May 1942. He entered on active duty as a 
first lieutenant in the Air Forces of the Army of the Unitad States on 
25 May 1942 and was promoted to captain on 29 May 1943. 

8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is le
gally sufficient to support the findings and the sentence and to warrant 
confirmation thereof. Di.smissal is authorized upon conviction of a vio
lation of Article of 1Var 94. 

Judge Advocate. 
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SPJGN-CM 'Z770JO, 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. JU[' ... •r ,·5

TO: The Secretary or War , . l - ·,_; tH 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there . 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Revie,r.'in the case of Captain James T. Williams 

(0-1699398), .Air Corps. , 


2. Upon trial by general court-martial this officer was fcwld guilty 
of the larceny of certain government property, iurnished and intended for the 
military service, in violation of Article of War 94. He was sentenced to be 
dismissed the service,, to forfeit all pay and allowances due or to become , 
due, and to be confined at hard Jabor., at such place as the reviewing . 
author:1. ty might direct, !or three years. The reviewing authority approved 
the sentence but reduced the period of conf+nement to one year and for
warded the record of trial for action under Article of War· 48. · 

· 3. A summary of the evidence may be found in the accompanying opimon 
of the Board of Review. I concur in the opinion of the Board of Review that 
the record ot trial is legally sufficient to support the .findings and sen
tence as appl'oved by the reviewing authority and to warrant confirmation 
thereof. 

. A~ Communications Officer, at the Navigation School, Ellln~n 
Field., Texas, the accused d:Jveloped the practice of collecting radio equip-· 
ment !rom every available .source and using it for experimentation and 
improvisation in the development of training aids. At th:! time of his 
transfer from Mather F.teld., California,, he brought several items of radio 
equipment with him to Ellington Field., ~d subsequently procured other parts 

' · from Kelly Field., Texas. Such equipment l!slS generally regarded as "unaccount
able" property because no 9f'ficer had signed £or it and its control was ad
mittedly lax. On 16 May 1944 the accused lei't Ellington Field to go home 
on leave and took with him a wooden packing box which contained the items o£ 
government property described in the Specification. Such equipment bad an 
Army stock list or market value of $879.88. Upon reaching the railroad 
station in Houston he was approached by military policemen who requested 
permission to open and examine the contents of the box. The accused readily 
consented and conceded that several items of government property were to 
be found in the box. He explained that he felt the property was Qf' no 
further value to the Army and that he was taking it to his home in Sacramento,, 
California., and would "consider it my own". 

An examination into his civilian background and military record 
reveals much that is favorable to the accused. For seven years he was 
engaged in the banking rosiness as accountant., taller., and cashier., and 
at one time owned a hotel and restaurant. With the highest recommendations 
from his civilian associates the accused, at the age of 3/4, entered the 
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Royal Canadian Air Force and served as a pilot from 5 May 1941 ·to 23 May 
1942. When, on the latter date, he left Canada to accept a commission in. · 
the Air Fore.es o! the Ancy o! the United States, Canadian officers expressed 
unqualified praise for his performance. Said his group captain: 

"His ability and ?d.llingness to work has been outstanding. and his 
character and deportment ~re beyond reproach. Not only has this 
officer performed his routine tasks very well, but has shown a high 
degree of initiative and original thinld.ng which has been beneficial 
to his superiors. Regardless of rank, this officer has been the 
most satisfactory o! any of the American pilots stationed at this 
unit.... 

The accused subsequently served as Communications Officer at Mather 
Field under Colonel John w. Egan who stated that the accused's manner of per
formance· was excellent. Colonel Egan pointed out that the accused in per
forming a difficult assignment was handicapped by lack of experienced per
sonnel and necessary equipment but displayed great "initiative" and "ingen.u.itytt. 
It is clear from the record that the industry and resourcef'ulness of accused 
constantly impressed his associates. · 

. It was his great interest in radio which led to the commission of 
the larceny for which ·he now stands convicted. His act in taking the equip
ment which admittedly belonged to the 80vernment is highly reprehensible. It 
should be pointed out, however, that he was influenced by the loose practice 
which had developed in connection with the supervision of unaccountable pro
perty. Neither secrecy nor subterfuge surrounded his actions in packing and 
taking the property and, when approached at the station, he stated simply that 
ha thought the property was of no further use to the A:rmy. 

The larceny was clearly established and because of this indefensible 
act the accused should not be retained· in the service. It seems clear, how
ever, that the accused is not a criminal type. In view of this fact, and his 
prior excellent record, I am of the opinion that the confinement should be re
mitted. I recommend, therefore, that the sentence as approved by the review
ing authority be confirmed but that the confinement and forfeitures be re
mitted, and that the sentence as thus modi~ied be ordered executed. 

4. Consideration has bean given to letters from Honorable Tom Connally, 
Sheridan Downey, and Claude Ispp,r, United States Senators, Honorable Halen 

- l
Gahagan Ikmglas, member of Congress, and Mr. G. w. Brovmridge, recommending 
clemency in behalf of the accused, and to a brief submitted by the accused. 

,· 
5. Inclosed is a form of action designed to carry into execution the ' 

foregoing recommendation, should it meet with your approval. 

8 Incls 

"',;. Incl l - Record of trial . 


Incl 2 - Form of action 
Incl 3 - Ltr. 'fr. Hon. l'cm Connally MYRON C. CRAMER 
Incl 4 - Ltr. rr. Hon. Sheridan Downey Major General 
Incl 5 - Ltr. fr. Hon. Helen G.., Douglas,. , The Judge Advocate General 
Incl 6 - Ltr. fr. Hon. Claude Pepper,, 
Incl 7 - Ltr. fr. Mr. o. w. Browndridge 
Incl 8 - Brier· submitted by accused 

( Sentence aa approved by reviewing authtlritT con!irmed bll.t theveonfinement 
and .tor!eiturea remitted. GCW Jl6, 7 Ju.17 1945). . 
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WAR DEPARTMENT 


A.rrrr,r Service Farces 

In the Office of The Judge Advocate General 


Washingtcn, ·n.c•.. 
,,, ;I 

SPJGQ - CM Z77Zl 7 
ARMY Am FCRCES WESTEEN 

UNITED STATES 	 ) TmllilICAL TRAINING COllMA."'ID 
) 

v. ) Trial 	by G.C.M., convened at 
) Am<irillo A;rmy A:ir Field, 

Captain ALFRED SHEID.11\N Amarillo, Texas, 26 February 
(0-570220), Air Corps. and 2 March 1945. Dismissal 

and tot~l forfeitures.l 

OPINION of the BOARD OF REVIEW 

ANDREWS, FREDmICK e.n:i B.Imm, Judge Advocates 

1. The Beard. or Review has examined the record ot trial in the · 
case ot the officer named above and submits this, its opinion, to The ' 
Jwge Advocate General•. · 

. . 
· 2. The accused was tried upon the .f'ollowing Charge and Specifi 

cations 

CHARGE, Violation of the 93rd Article of War. 

Specii'1ca.tion1 · In that Captain ili'red Sheruan, assigned 
Section "B", 3701st A:nrry Air Forces Base Unit, did, 
at Borger, Texas, on or about 13 January 1945, with 
intent to do him bodily harm, _commit an assault upon, 
Privat,e Chester Czajkowski, by 'Willfully and feloni
ously striking the said Private Chester Czajklfflsk1 
on the arm and, shoulder with a club. 

. .The accused pleaded not guilty to/ a~ was found. guilty o!' 
the Specification and Charge. He was sentenced to dismissal and total 
forfeitures. The reviewing authority approved the sentence and for
warded the record p~suant to Article of War 48. 

. 3. The evidence... f cr the prosecution established the following 
state of facts. • 

en the night of 13 January 1945, at Borger, Texas, Private 
·chester Czajkowski {R. 8), was "pretty nll drunk" {R. 20, 24), and 
causing a disturbance (R. 18). He 'AS escorted .from a dance at the 
Moose Hall to the police SU\tion {R. 9) by the accused,· on military 
police duty {R. 46), ani a private first class .(Buehler), military 
.police. There he was questioned b7 the accused and beeam angry and 
"sarcastic" (R. 10). The accused called for and obtained a cluq 



(100) 

(R. 10), which was a sawed-off butt end OJ. a billiard cue, abo11t 17 

:inches loog, weigh:ing ll½ ounces, a.Pparently well worn and cracked 

(R. 44; Ex. A). The accused struck Private Czajkowski in the stomach 
with the club and ordered him to stand at attention (R. 10). The 
questioning proceeded for about .fifteen minutes, during 1'hich time 
the accused struck Private Czajkowski a nu:Iber of bla,rs estinated by 
Private C:t.ajkowski as from 15 to 18. ,The S,9cused jabbed Private 
Cza,jkowski :in the pit of the stomach and .forced him into a c·orner, 
order:ing him to raise his hands above his head. Most of the bl01rs 
fell on the soldier I s forearm, as he tried to protect himself. He was 
struck three or four times underneath his armpit, received some blOlf's 
across his·back and one on his head (R. ll,. 12). In the beating, 
Private .Czajkowski sustained a simple fracttn"e of the left uina (R. 12), 
which necessitated his carrying his left arm in a cast and was not 
entirely healed at the time o.f trial, some stiffness and deformity 
remaining :in his wrist (R. 14). His bruises were swollen, discolored 
and painful the day after the beating, and his head was cut and had 
blood on it (R. 14, 15). The court, at the trial, inspected a "place" 
on the ·soldier I s head which he exhibited as the point of impact of the 
club (R. 28). 

Captain Vermeulen, ~dical officer at Amarillo Army lli Field 
(R. ~8), treated Private Czajkowski I s injuries al 14 January 1945, and 
found bruises, abrasions and swelling about the left arm, shoulder 
and armpit and a chipped fracture of the left lawer .forearm arxi wrist 
(R. 21, 30). The arm was badly swollen, so that it was difficult to 
determine where the wrist. was. It was impossible !or the soldier to 
move his wrist (R. 29). It was necessary to wait !or the swelling to 
subside before putting the arm in a cast (R. 30). No head inj-gry -was 
called to the doctor's attention at the time, but upon inspection at 
the trial he found a cne-hal.! mch scar, slightly red, consistent with 
a minor mjury from a blOII' al the soldier's head at the time ot the 
other injuries (R. 33). 

. City P~licenan Spraggins observed a part of the occurrences 
at the police station. The soldier was "cussing and staggering around 
in there 11 

1 •cussing the Army", proclaiming his Brooklyn origin, and 
reviling Texas, Texas men and women, airl the accused, and damning the 
.accused as a "son-of'.-a-bitch11 , "bastard• and "cock-sucking Jewn·• ..The 
captain ns hitting 'tthe soldier and 11 jobb:ing" him in the belly with 
a stick (R. 34, 35, 41). The soldier was mean, "the meanest boy I 
ever seen•, but "he got beat up pretty gooi"--"he got a beating" which 
the witness canpa.red to the beating of a· mule (R. 37, 39, 41). The 
witness estimated that .the beating went on for twenty to thirty 
minutes (R. 36). · J.fter the accused left, the witness and the chief 
o.f police put mert_hiol.ate en a snall bruise on the soldier, s head, 
which was bleeding, ana observed red places on his arms, -~houlder and 
ribs (R. 38). . 
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4. The accused testified (R. 47). He is 26 years 01:i, married, 
a resident of Meriden, Connecticut. He vol1mteered for :tnduction as 
an officer candidate, reporting on 13 June 1942. He was commissioned 
a second lieutenant after basic training and upon graduation from . 
Officer Candidate School at .Miami Beach, Florida, in September 1942. 
He remained at Miami Beach as a ·training officer until transferred 
to Amarillo 29 M'iy 1943, where he continued as a training officer, 
Group and Centralized, unt.il he was assigned to military police duty 
prior to 13 January 1945 (R. 48, 49). Shortly before midnight on 13' 
January 1945, the accused and Private First Class Buehler, acting 
upon a complaint, took Private Czajkowski from the Moose Hall in 
Borger, Te:xas, to the police station (R. 49, 50). They tried to get 
Private Czajkowski to stop swearing and say 'Where his hotel room was 
(R. 50). He was booked for being drunk and disorderly. Accused re
quested .him to empty his pockets, but he did not comply. Accused then 
ordered him to raise his hands over his head, llhile Private First Class 
Buehler removed the article~ from h:la__pockets. Private Czajkowski 
kept pushing Buehler I s hands away'and -threatening accused, waving his 
clenched f'ist·in accused's face (R. 51). He kept shuffling about, 
am did not cane to attention when ordered. Accused obtained the club 
(Ex. A), and slapped it doffll very hard on the desk in front of Private 
Czajkowski, to scare him, as a result of which the club splintered 
(R. 52). Private Czajkowski n:ade a pass at the accused with his right· 
fist. The accused, in self-defense, struck Private Czajkowski al the 
upper left arm with the· club. .As Private Czajkowski grabbed at the 
accused with both hands, accused struck h:im two ar three times nx:,re . 
and jabbed him lightly in the pit of the stoJIBch. There 16.s a scuffle. 
Private Czajko,rski was obscene and abusive. Policeman ~es and Private 
First Class Buehler were present. The Chief of Police and Policenan 
Spraggins came in later. Accused believed that he was acting in line 
of duty (R. 54). later, Private Czajkowski.was "rather sheepish 
about the thing, n and "made some remark about laying off' liquor and 
staying on the beam, and he was ioore or less apologetic" (R. 54, 55). 
Accused did not know of his striking the soldier on the head (R. 55). 
Accused was placed en duty at Borger about two months before, merely 
helping Sergeant Hunt (R. 55). He was so assigned at hi·s om request, 
but received no instructions at all (R. 61). All in all, Private 
C~jkowski Sffllllg at accused three or f'our times and accused jabbed . 
him in the stomach two or three times and struck him two er three 
times to "make him straighten up, sir, and to keep him away fran me 11 

'{R. 58). Accused would say that Private Czajkowski was in the room 
between twenty and thirty minutes, before being taken to a cell (R. .
59). Nobody restrained the accused from further actions. The Chief'. 
of Police said to Private Czajkowski something about "let• s stop ,it 
here" (R. 60)~ 

Policeman AJ,res testified for the defEllsa (R. 61.). He looked 
through the door and saw the ·accused ;,aving the stick to keep the 
~oldier back. It seemed like the captain tried to pr~tect himself• 

.3 
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Private Czajkowski was drunk, cursing and swearing {R. 63). Accused 

said he did not need any help, and witness got out, but could hear 

everything from another room {R. 64). 


Sergeant Hunt (R. 65) called Private Czajkowski out of ~he 

dance hall and turned him over to accused outside. Accused asked 

Private Czajkowski where his hotel room was and cautioned him against 

profane and abusive language in the presence of ladi_!3s, but the 

soldier cont:!nued to use abusive language {R. 65), and the Capta:in 


. asked hirl to get into the staff car. '.l'he soldier was drunk (R. 65, 

66). . 


Captain Doane (R. 67), coIDm3.?lding officer of the accused at 

Yiami Beach, from December 1942 to May 1943, testified to superior 

perfornance by the accused of his duties as training officer during 

that period (R. 67, 68). 


• Private First Class Buehler (R. €:ft), military police, accom
panied the accused and Private Czajkowski from the dance hall to the 
police station, and there s~arched the soldier at the accused's orders. 
The· soldier did not comply with orders to turn over his personal be
lcngings nor to stand at attenticn~ He was cursing and abusing the 
accused (R. 70). .l\ccused hit the desk with a stick and told Private 
Czajkowski to straighten out and act like a soldier. Private Czajkowski 
cursed the accused and "swung aroundn at him with his fists clenched. 
He did not strike accused (R. 71). It took the witness thirty minutes 
to search Private Czajkowski. Finally the accused hit Private Czajkowski 
on the arm and told him to turn around to finish being searched. Accused 
did not ask for help at any time. The Chief of Police and Policem:m 
Spraggins came in·, but stayed ,mly a few minutes. Private Czajkowski 
was drunk, using loud and' profane language (R. 72, 73). In the opinion 
of the witness, from eighteen to twenty months military police experi
ence, it was necessary to use force to put.,.,him .in jail, but, not being 
in the captain's place, witness could not say whether mre force was 
used than was necessary (R. 73). Accused came over to Borger only en 
Thursday and Saturday nights. Except that he had to be forced into 
the staff car, Private Czajkowski had m:ide no ... esistance other than 
cursing t.mtil the accused hit the desk with the club and said "you had 
better straighten up because we may have to use this. 11 Private 
Czajkowski then clenched his fists (R. 74, 75). 

The accused resumed the witness stand and denied saying "we 

my have to use this club" (R. 76). 


The accused's Officer's Qualification Record., wn, AGO Form 
66-2., was introduced. in evidence (R. 77; Def. Ex. l). It showed four 
superior and cne excellent ratings as Group Training Officer and three 
excellent ratings as Centralized Training Officer, with other data 
concerning the accused. · 

·4 
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5. Chief of Police Julian, of Borger, Tex.as (R. 78), called as 
a witness for the court, entered,.·the room at the police station while 
the accused, Private F:1rst Class Buehler and Private Czajkowski were 
there, rem9.:ined for a minute or more, am left, returning shortly 
thereafter. He saw and heard the accused and Private Czajkowski 
scuffl:ing and fighting. Accused was hitting U1e soldier with sane 
kind of a night stick, when the witness· entered, and orderAd him to 
come to attention. The soldier ''would kind o.:f come u.p--not to atten
tion, I wouldn't say, but he kind of made an effort." The ,eaptain 
told him he did not have any respect for the Army and did not act 
like a soldier, and til,e soldier called the captain an abusive naine. 
The captain struck him several times (R. 79). The witness went and 
got a ct.rink of water and returned. The soldier was up, near the jail 
door, and the witness directed that he be put in the jail. · Private 
F:irst Class Buehler opened the door and the accused pushed Private 
Czajkowski on into the jail (R. 80) •. later, the witness looked Private 
Czajkowski over to see if he needed medical attention, had him remove 
his blouse and shirt, and put merthiolate en his bruises, which was 
all the medicaticn they had ·(R. 81). The witness saw Private Czajkowski 
move toward the accused, but did not see him grab or strike the accused, 
nor hear him threaten the accused. Witness ne riot there at the start 
of the "fight" (R. 81, 82). When the witness directed that he be put 
into a cell, the soldier was getting up from a positicn with one knee 
on tha floor (R. 82). "When the witness first came in, accused was 
hitting the soldier 11quite fast," with repeated blaws cne ·after another 
(R~ 85). Asked by the court whY, he returned to the room and suggested 
that the soldier be put into a cell, the witness explained that some
times when a police 'officer makes an arrest and has to defend himself, 
he gets nad and gets a little out of line himself, and gets going too 
far and then "it is custonary for a police officer to give a man any. 
assistance so that he would not do anything that he wOuld be sorry for 
later ma (R. 88). While he was out of the room, the witness could 
hear "the licks and connnotion," which ~d ceased.when he first left 
the room, but started again (R. 89). 

6. The. evidence clearly establishes that, at the time and place 
am under the circumstances specified, the accused officer, then acting 
as a military police officer :in- detaining and examining Private 
Czajkowski after arrest for being drunk and disorderly, st~ck the 
soldier a succession of blows with a club, with such force as to 
fracture the soldier's arm at the wrist and inflict extensive bruises 
upon his arm and shoulder which remained swollen and discolored the 
next day. The beating extended over a period of more than fifteen 
minutes, until the civilian chief of police, in whose police station 
it occurred, tactfully intervened and brought it to a clos·e. Its 
severity was comµired by me witness to the beating of a mule. Private 
Czajkowski, ccntentiously d~unk and resentful, was somewhat impeding 

S. 
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the search of his perzon, a.nd was cursing and reviling his captors, 
but wa.s not engaged in any such resistance as to require or to excuse 
the use of the amount or chara.ctsr cf force Miich was employed. 

There was so:rre slight effort in the evidence for the defense, 
'Wholly unconvincing, to establish a case of self-defense against 
anticipa'ied attack, but even if such apprehension on the pa.rt ~f 
the accused bad existed, in the police station, :In the presence of 
a military policeman and with civil policemen nearby, it would not
have excused the continued succession of blovrs which cx::curred • 

.ls a police officer, the accused had :t:.he rightful authority 
to use such force as he reasonably believed to be necessary to the 
preservation of order and the proper control of the prisoner, but no 
more (Par. 22, AR f:IJ0-375, 17 May 1943). Beyond that limitation, he 
was fully liable and responsible far any unauthorized aggression upon 
the perscn of his prisoner (4 A111r. Jur. 52, Title "Arrest," Sec. 73). 

As a military officer, he -was expressly forbidden to injure 
those under his authority- by tyrannical or capricious conduct (Par. 
3, AR 600-10, 8 July 1944). Personal violence employed by an officer 
against a soldier has lcng been recognized as a serious military 
offensti, except. 'Where circumstances 'lfS,.y justify it as an extreme 
measure (Winthrop's Military I.aw and ~ecedents, Second Editicn, 1920 

.. 	 Reprint). An assault by an officer upon an enlisted man is not an 
authorized YMans of mforcing discipline, but an offense punishable 
u.Jlder the appropriate Articles of l'lar {CM 23f!J970, Hendley, 25 BR 1, 
4; CM 2396o9, Mulroy, 25_ BR 215, ~l~). · 

Upon the facts ard circwn.,tances appearing in this case, the 
beating inflicted by the accused upon his relatively helpless victµi . 
ns not an exercise of lawful authority, but a tyrannical, oppressive 
a.rd violent abuse of pc,,rer such as to nark the accused as a perscn 
wholly unfit to be entrusted with authority over other men. 

The intent to do bodily ~rm is clearly proved by inference 
from the character and extent of the assault, 1'ilich could reasmably 
and foreseeably accanplish no other result. · _ -~

Evidence of a· blow upcn the head and bla,rs to·the stomach 

were outside the phy'sical area defined in the Specificaticn, but 

competent as :i:art of tha res gestae and reflecting upcn the issue 

of jptent to do eodily harm•.
:"".. ·- ~~ 

7. The accused off~et is 26 years of age, narried, a resident· 
of Yeridf:11., Ccnne,ctic~1t•. H~ is a citizen by birth, of Rus.sia.n parentage. 
After three years of high school, he •s. employ-ed as Dales clerk and· 
later ns.nager in men's cloth~g stores,from.September 1937 to June · 
1942. He entered the service as a Volunt.eer Offi(:er Camidate and 
was appointed seccnd lieutenant, ~ of the United States, Air Carps, 
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upon completion of training at Miami Be3.ch, Florida, 9 December 1942. 
He served as Group Training Officer in superior manner and as Cen-
tralized Training Officer in excellent manner, at itiami Beach and at 
A.narillo. He was assigped military polics duties about November 1944. 
He was promoted to the grade of first lieutenant 21 August 1943 and 
to that of captain 26 September 1944. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence and to warrant ccnfirnation of the sentence. A. sentence c;,f 
dismissal is authorized upon conviction of a violation of Article 
of War 93. 

___(._.S,..i.,.c...,k.....,.i...n......,qu""a""r~t::.aea.::r..:asu}~--·_, Judge .A.dvocate. 
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SPJGQ-CM 277217 1st Ind 

Hq ASF, JAGO, Washington 25, 

'rO: The Secretary of War 

D. C. JU\; .. :, l9,4~i'< . 
.. 

' ' 

1. .Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of .. Captain Alfred 
Sherman (0-570220), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of assault with intent to do bodily harm upon the person of 
an enlisted man by striking him with a club, in violation of Article 
of 'War 93. He was sentenced to be dismissed the service and to for
feit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwa,rded the record of trial 
to the confirming authority pursuan~ to Article of War 48. 

-·-- --· 
J. A summary:·of the· evidence may be found in,.. the accompanying 

opinion of' the Board of Review. The Boar?,. i~,.of :the -opinion that the 
record of trial is legally sufficient,. -t~~.su.pport the findings of' 
guilty and the sentence, and to...wairant confirmation of the sentence. 
I concur in that opinio71,._.. -~·:'~:~ ······ ...,.-· -··· .. 

On the nigtit··tr 13 January 1945, at Borger, Texas, the ac
cused officer' was in charge of the local milita.ry police detail. 
With the assistance of an enlisted military policeman, he took 
Private Chester Czajkowski, who had been arrested as .drunk and dis
orderly in public at a·dance hall, to the city police station•. 
There the accused, in the presence of the enlisted military police
man and with members of the city police force nearby, questioned the 
inebriated soldier and tried to get him to stand at attention while the 
military policeman went through his pockets and took custody of his 
personal effects •. The soldier was contentious, profane and abusive, 
and somewhat impeded the search, but was not violent nor belligerent. 
The accused procured a club made from the butt end of a billiard cue 

· and with it beat the soldier about the arm and shoulder, for over 
fifteen minutes, until the local Chief. of Police tactfully inter
vened and stopped the beating by directing that the soldier be taken 
to a cell. The assault resulted in a fracture of the soldier's left 
arm at the·wrist, in addition to various bruises and contusions which 
required medical treatment. The facts and circumstances reveal a 
violent, passionate and unrestrained abuse of authority rather than 
any reasonable exercise thereof, clearly establish the commissio~ by 
the accused of the offense alleged, and indicate his unfitness to be 
entrusted with authority over other men•. 
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I reconnnend that the sentence be confirmed but that the 
forfeitures be remitted., and that the sentence as thus modified be 
carried into execution. 

4. Inclosed is a form of action designed to carry into execu
tion t.1.e ..foregoing reconnnendation, should it meet with your approval. 

MYRON C. CRAMER 

2 Incls Major General 


'I'he Judge Advocate General 


( Sentence con!il"!ISd but for.f'eitures remitted. QC)(() 310, 7 ~ 1945 ). 
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WAR DEPARTWNr 
. .ll'lll7 Serrl.ce Forces 

h tJae Office of Tbe Judge AdTOcate General 
Washington, D. o. 

\ 

SPJGH-Cl4 Z17233 
3 0 MAR 1945 

tJNITED JWa>TON RO&n3 PORT OF EllBABKATION 

'trial b7 G.C.M., oonvened at 
Newport News, Virginia, 

Secom Lieutenant VIRGIL 

T • 

12 March 1945. Disllissal, 

J. HOIJ,JS (0•1589908), 
 total f'orf'eitures and con.fine• 
Quartermaster Corps. ment f'or three (3) years. 

OPDUON of' the BOARD OJ' REVIEW 
TAPPY, GAJ.IDBELL and TREVETlWl, Judge Advocates 

l. The Board of' Review bas e::remined tbe record of trial in tbe 
case of the officer named above and submits tbu, ite opinion, tone 
Judge Advocate General. · 

2. The accused was tried upon tu tollod.ng Charges aild Speoi
tications a · 

· CHI.RGE Ia Violation ot the 934 Article ot 'far 

Speoitioationa In that Second Lieutenant Virgil J. Bollie, 
~, .Hampton Roads Port of Embark&tion, Newport Jews, 
Virginia, did, on board the SS Abraham Lincoln, BR 195, 
at sea between 21 J.pril 1944 and 21 JUDe 1944, feloni• 
ousl.7 embessle by traudulentl)' conTert.ing. to h1a ae 
UH about 11720.00, lawful aone7 ot t.he United St.a.tea, 
the property' of tJle United States, proceeds frm ~ .. 
eale of oomia9'-17 euppliee ot 'U:ae JnfJ' entrust.ea w 

h1a bf the Hopton Reade Port ct lwbemtion Quarter• 
master tor aale on.board the add SS J.braham Lincoh, 
BR 19S. 

CHI.R<E Ila Violation ot the 61.et .lrticle ct War 

Specifications In that Second Lieutenant Virgil J. Bollie,
* * *, did, without proper lean, absent h.lllSelt frCll 
hie orsanization at Newport News, VirgiDia, trom about 
6 January- 1945 to about 8 February 1945. 

http:entrust.ea
http:11720.00
http:tollod.ng
http:Serrl.ce
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He pleaded not guilt,- to, and was round guilty or, all Charges and 
Speci!ications. No evidence or any previous conviction was introduced. 
He was sentenced to dismissal, total rorfeitures and confinement for 
five (5) years. The reviewing authority approved the sentence, but 
reduced the period or con!'inement to three (.3) years, and forwarded 
the record. ot trial tor action under Article of War 48. 

3. 	 Evidence !or the prosecution: 

Specification or cwse I: 

Accused was Transport Commander and Sales orricer or the 
SS a Abraham Lincoln•, HR•l95, wbich sailed f'rom Newport News, Virginia, 
on 21 April 1944 (R. 5; Pros. En. D, E). On this Toyage he carried 
Gonrnment comm.iasa17 supplies for sale to the troops. On 19 April 
1944 he signed a shipping ticket covering the transfer from the Port 
Quartermaster, Hampton Roads Port ot Embarkation, to hiDself', as Sales 
O!ticer, of commieeary supplies valued at $3,258.42 (R. 5; Pros. Ex. C). 

It was stipulated that accused was ent1Ued to the tollodng 
credits (R. 6)1 

(a) 	 $1,341.69 deposited b,- accused with a finance ottioer 
in New York on 21 June 1944; 

(b) 	 $168.12, representing commissary supplies turned in by 
accused to the Sales Officer, Water Division, New York 
Port ot Embarkation, on 22 June 1944; and 

(c) 	 $28.61, representing an authorized allowance to accused 
ot ]$ on sales made by him. 

The total ot these three credits is $1,5.38.42, leaving an unaccounted 
tor balance ot $1,720. Up until 6 March 1945 accused had not rendered 
aq accounting ot bis transactions as Sales Officer on this voyage of 
tbe HR-195 (R. 17). . 

In a pre-trial statement, Toluntarily ma.de b;r accused to an 
orticer ot the Inspector General's Department on 22 Februar,y 1945, ac
cused stated that wh~n be returned trom bis voyage on the HR-195 be 
was "worried• and was not able to •settle up the PX account. 11 ' He 
estiJl&ted that be owed the Government roughl.7 $1650. He bad no e:xpla• 
nation of the l~as or this uount ot 110ney. With respect to bis 
obligation to uke an accounting ot hil transactions as Sales Officer·- he said. "When we come to Port we settle our account right away. I 
couldn't settle mine up. I didn't tell then I could not and I did 
not tell them that I bad" (R. 14). He admitted, however, that upon 
bis return tr011 the Toyage he received the following inatructione 
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from Lieutenant Huckemeyer "You report to ~"I, you setUe up your 
a~count, and come back here, and we will see about a leave" (R. 15). 
In response to a question as to his intentions respecting repiyment 
or the money he was short, accused replied nI don't know, sir. I 
cannot· get any money from the outside. 141' mother does not have aey. 
The only way I could pay it would be from ~ salary" (R. 15). 

Specification or Charge Ila 

Proof or accused's initial absence without leave on 
6 January 1945 was established by the introduction of a certitied 
extract copy or his organization's morning report (R. 4; Pros. Ex. A.). 
Accused's return to military control on 6 February 1945 at Wendover 
Field, Utah, was proved by' the introduction of a certi!'ied extract 
cow ot the morning report of the guardhouse at that station (R. 4J 
Pros. Ex. B). 

In his pre-trial statement accused admitted that he lett 
his organization on 6 January 1945, and stated that he went to Richmond., 
California, to visit his mother. Explaining why- he lett, he eaid the 
reason lay in "the circumstances in the PX account. I still had it on 
my mind. I was $1650.00 short in the PX account and could not make it 
up to the Government" (R. 14). Later in the same statement he said 
(R. 16)1 

"I know there should have been a reason but I have no 
. excuse. It onl7 looked to me that when eve17th1ng was so . 

black I did not care. I returned to the States on the 21st 
of December. 'l'his investigation took place right atter that. 
I received a letter trom my wife requesting a divorce. I 
couldn't get leave on account ot the investigation. On the 
3d, receiving a telegram that Jey" brother was killed 1n action 
in France. Jq sister sent the letter. Everything looked ao 
darn dark and eve17thing. I don't know. I juet went berserk. 
I have no excuee tor what I have done. I am not using that 
tor an out. I just can't understand J111Sel!.• 

It was 1tipulated that subsequentl1 to 6 March 1945 accused 
paid the sum ot $1720 to the Treasurer or the United States and that 
thi1 pa11D9nt extinguished accused's •responsibllit1 on the sales com
111888.17' account ot tbe SS Abraham Lincoln, HR 195" (R. 19). 

4. ET14ence tor the defenaea 

No witnesae1 were called br the defense. 

After having his rights ae a witnesa explained to him br 
the court, accused. elected to make an unsworn statement through hi1 
counsel, the aubatanoe or which waa the tollowinga 
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Accused voluntarify entered the Army of the United 

States on 4 April 1941. He roae to the rank ot sergeant 

and waf awarded the good conduot ribbon. He attended the 

Quartermaster OCS and was commissioned a second lieutenant 

on 4 March 1943. Subsequentl7 he served three months in an 

ordnance camp in Texas, and was then tranarerred to the 

Hampton Roads Port ot Embarkation where he was a member ot 

the Ships Complement until 21 December 1944. During his 

period ot service with the Hampton Roads Port ot Embark&• 

tion he made eix voyages as Transport C01DJP&nder and Cargo 

Securit7 0!£icer. There has never been one suspicion ot 

wrong on his record either a, an enlisted man or as an 

ot!icer. His mother is living. He is married and bas a 

daughter 2½ years old. He bas two married sisters and he 

had two brothers. One brother, a sergeant in the engineer 

corps, was killed in action in France on 4 December 1944. 

The other brother ia-in the service and is now stationed at 

Madis<?n, Wisconsin (R. 20). 


It was stipulated that accused received a telegram from one 
ot-hia aistec's on or about 3 January 1945 stating that his brother had 
been killed in action in France and that his mother was ill (R. 19). 

S. The Specif'ication ot Charge I alleges the o!i'ense ot embezzle
•zit, in Tiolation ot the 93d Article or War. ill ot the elements of the 
ottense alleged are tull1 established b7 the evidence. It is undisputed 
that on or about 19 April 1944 Government commissar)" supplies ot the 
value of $);258.42 were entrwsted to accused, ae Sales Otticer of the 
SS "Abraham Lincoln", HR-195, by the Port Quartermaster, Hampton Roads 
Port ot Embarkation; that on ,or about 2l June 1944, tollowing his return 
troa hia voyage on the BR-195, accused turned 1n to the Government cash 
in the amount ot $1,341.69 and oommissarr supplies in the amount o! 
$168.12; that he was entitled to a selling commission credit in the 
uount ot $28.61; and that up until 6 llarch 1945 accused bad not accounted 
·tor the balance ot $1720 with which he was charged, although an accounting 
waa due 1n. June 1944 • 

.la Sales Officer on an Army Transport the accused had full 
accounting responsibility in respect ot the commissar)" supplies entrusted 
to him (AR 55-450, par. 10A (2); AR 35-6660; Cir. 281, WD, 22 August 1942) • 
.locused did not deny' kn011ledge ot his accounting responsibility. On 
the contraey, the evidence conclusivel.7 shows that he was well aware ot 
this responsibility. 

The Manual tor Courts-Martial, 1928, provides 1 

"Embezzlement is the fraudulent appropriation ot prop
ert)" by a person to whom it has been 1ntrusted or into whose 
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hands it has lawfully come. (Moore~· U.S., 160 U.S. 268.) 
"The gist or the orfense is a breach or trust. The 

trust is one arising from some fiduciary relationship 
ewting between the owner and the person converting the 
property, and springing from an agreement, expressed or 
implied, or arising by operation or law. The offense 
exists only where the property has been taken or received 
~7 virtue of such relationship" (par. 149,a). 

Under the circumstances shown by the evidence the court was 
warranted in interring that the shortage resulted from traudulent 
111.sappropriation by the accused: 

"~ adult man who receives large sums ot money trom 
others for which he is responsible and accountable, who who].]J 
tails either to account tor or to turn them over when h1a 
stewardship terminates, cannot cOlllplain if the natural 
presumption that he has spent them outweighs &ll1' explanation 
he ma7 give, however plausible, uncorroborated b7 other evidence. 
C.K. l.2.3488 (1918); 203849 (1935).n (Dig. Op. J.lG, 1912•40, 
sea. 451 (17)). · 

Te.._, eatne erteot are numerous other decision (cu 201$19, Fleischer, 
8 B.R. l2l; CM 251$19, klJ.I, 35 B.R. 387) • .lccused, in the present 
case, pl'ottered no explanation as to the cause ot his shortage. 

The tact that the accused has subsequently made complete 
restitution to the Government.or the funds embezzled supplies no detense1 

11The return ot the amount or the tu.nd l!Qll lllu !2B!! is or 
no probative value, except as an admission that he was · 
responsible tor it. It does not tend either to negatift 
or to excuse the offense charged. C.K. 123492" (Dig. Op. 
JAG, 1912-40, sec. 451 (17)). , 

The Board ot Review is ot the opinion, tberetore, that the 
court's finding of guilt,. of the otf'enae all.epd, in Tiolation of' the 
93rd Article ot War, is up:q supported "7 the record ot trial. 

6. The absence without lean alleged 1n. the Speoitbation ot 
Charge II is likewise f'ull7 establiahed "7 the eTidoJlce. The court 
could not reasonabl7 have lia"8 ~ ot.i.r tiDding.tban \bat ot guilty'. 

7. The reoord1 ot the War Dep.rtaent ehoir tbat aocased 1a 27¼ 
7eara ot age and married. He attended high achool tour yure, and 
from October 19.37 until Jlaroh 1941 lae14 minor clerical jobs with five 
different concerns. Be enluted 1n the J.rm;y 1n. .lpril 1941, rose to 
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tile rank or sergeant, attended the Quarteraaster Ottioer Candidate 
School and was comissiooed a second lieutenant on 2 April 1943. 

8. The court was le~ constituted and had jurisdiction over 
the accused and the eubJeot matter. No errors injuriously atteoting 
the, substantial rights or the accused were committed during.J,he trial. 
In the opinion or the Board ot Review the record or trial is legally 
eui't'icient to support the findings of' guilt,- and the sentence and to 
warrant confirmation ot the sentence. Tbe sentence imposed by the 
court is ,authorized upon a conviction or a violation or either Article 
ot War 93 or .Article ot War 61. 

~-• - ,?,?. .1'~ , Judge Advocate 

&.L·.ea \:OMO It L~Judge Advocate 

~, Jadge Advocate 
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SPJGH -CU Z772J3 

Hq ASF, JAGO, Washington 25, n.c. 
TOs The Secretary or War 

1. Herewith transmitted for the action o! tbs President are the 
record ot trial and the opi:aioa o! the Boa.rd of Review in the case e! 
Second Lieutenant Virgil J. Holli• (0-1589908), Quartermaster Corps. 

2. I concur in the opiniOD. of the Board or Review that the record 
of trial is legally sut!ioient to support the findings and the sentence 
and to warrant confirmation of the sentence. There appear to be no miti 
gating or extenuating oircumstanoes: I recommend that the sentence, as 
approved by the reviewing authority", be confirmed, but that the i'or.feitures 
be remitted and that the sentence as thus mod.U'ied be carried into execution. 
I further reeamnend that the United States Penitentiary, I,erlsblU'g, Penn
sylvania, be designated as the place or C'i)ntinement. 

3. Inclosed are a dra!t of a letter for your signatlU'e, trans
mitting the record to th8 President !or his action and a f'ors o:f E:x:ecu
tiTe actioa designed to carry into e!!ect the recommendation harelnabove 
made, should such action meet with ap12reval. 

~~ C!..~~ SI 

:MDOII C. CRAKER 
Major General 

3 Inols. The Judge Advocate General 
l. Reoord of trial 
2. D!t !or sig S/w 
3. Form of Action 

· ( Sentence as approved by'reviewing authorit7 confirmed but !orfeitures 

remitted. OCMO 189, 9 June 194S). ' 
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li!ill DEfARTli:JENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Vlashington, D. C. 

SPJGK - CM 277286 

U N I T E D S T A T E S 	 ) 
) 

v. 	 ) 
) 

Second Lieutenant LOP.EN H. ) 
S~LLECK (0-553749), Corps ) 
of Engineers • ) 

FORT L&V:S, WASHINGTON 

Trial by G.C.};., convened at Fort 
Lewis, ,.-as hington, l lfiarch 1945, 
Dismissal, total forfeitures, and 
confinement for six (6) years. 

OPINION of the BOAPJ) OF REVIEl'f 
LYON, HEPBURN and MOYSE, Judge Advocates. 

1. The Board of Review has examined the record of trial in the oase 
of the officer named above and submits this, its opinion, to The Judge Ad
vocate General. 

2. Accused was tried upon the following Charge and Specifications a 

CHA.RGEa Violation of the 96th Article of "Viar. 

Specification la In that Loren H. Selleck, Second Lieutenant,, 
Corps of Engineers, Headquarters, 14th .Engineer Training 
Group, did,at Fort Lewis, Washington, on or about 3 January 
1945, wrongfully purchase 110 cartons of cigarettes from 
the Fort Lewis Exchange by falsely representinc to Peter 
Corke, an employee of the Fort Lewis Exchange, that said 
cie;arettes were intended for the use of the 3064th Engineer 
Dump Truck Company, the said Second Lieutenant Loren H. 
Selleck then and tqere knowing sai·d representations were 
false. 

Specifications 2, 3, 4, and 5 are identical in form with Speci
fication 1 except as to the date of the purchase, the quantity 
of cigarettes purchased, and the name of the Exchange employee. 
These differences were as followsa 

Specification 2a 8 January 1945 180 cartons O. C. Wright 
Specification 3a 15 January 1945 180 cartons Peter Corke 
Specification 41 27 January 1945 240 cartons Peter Corke 
Specification 5a 4 February 1945 120 cartons Lester u. Satterlet 

Specification 61 In that Loren H. Selleck,•••, having pur
chased 110 cartons of cigarettes from the Fort Lewis Exchange, 
did at Fort Lewis, Washington, on or about 3 January 1945, 
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wrongfully and knowingly resell the same. 
\ 

Specifications 7, 8 and 9 are identioe.l in form with Specification 
6 exoept as to the quantity of oiga.rettes resold and the 
dates, which differences werea 

Specificatioil 71 180 oartons • 8 January 1945 · 
Speoification 81 180 oartons, 15 January 1946. 
Specification 91 240 Cartons, 27 January 1945. 

He pleaded 'not guilty to and was found guilty of the Charge and a.11 of the 
specifications. No evidence was ·introduced of any previous conviction. He 
was sentenced to be dismissed the seruce. to forfeit all pay and allowances 
due or to become due, and to be confined at ha.rd labor for a. period of six 
yea.rs. The reviewing authority approved the sentenoe and forwarded the 
record of trial for action under Article of War 48. 

3. Evidence. 
·, 

a. For the prosecution. 

The accused at the time of trial was in the military service ot 
(R. ·e).the United States From about 25 October 1944 to 27 January 1945, 

Sergeant Charles E. Rose (colored) was assigned to duty with the 30p4th 
Dump Truck Compacy stationed at Fort Lewis, Washington. The accused was 
an officer of that organization. Qn or about a January 1945. Rose was 
talking to the accused. Both expressed their need of money. Rose said 
he could dispose of some oige.rettes if the aocused oould obtain them from 
the "F• .X. 11 (R. 34). They thereupon agreed that if the ac~used would purchase 
ci~-arettes from the Post Exchange with hi1 own money,,Rose would'sell the 
cigarettes in civilian markets. and the two would.equally divide the profits. 
In accordance with the arrangement, aocused, e.ooompani,ed by Rose, went to 
the Fort Lewis Post Exchange. known as Beer Hall Number 1, and purchased 
110 cartons of cigarettes for $132.00. In doing so accused represented 
that he wanted the cigarettes for the members of 3064th Dump Truck Company 
on bivouao. Rose signed the sales ticket at the accused's reque~t. The 
cigarettes were carried to the company area by truck. Rose removed' them 
to his own car and sold them to civilians in Tacoma, Washington. for i2.00 
per carton. He refunded the purchase price to accused and divided the 
resulting profit so that eaoh.,reoeived ::.,41 profit (R. 35-36). 

On or about 8 Janulry 1945._ the ~ocused purchased. under the 
same arrangement. 180 cartons of ciga-rettel!, at the same Post Exc11,ange for 
~216.00. Rose sold these cigarettes in Tacoma to civilians for $2.00 per 
carton and divided the profits with the accused (R.-37-3e). · 

On or about 15 January 1945, the accused age.in, under the same 
arr~ltt. J?Urchased 180 cartons of cigarett_es for the same price and 
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at the same place. Again, Rose sold.them to civiliaru1 for ~2.00 per carton 

in Tacoma and divided the profits with accused (R. 38-39). 


On 27 January 1945, the accused and Ro6e agreed to amend the terms 

of their previous agreement concerning the purchase of cigarettes. It was 

agreed that Rose would pay accused ~90 if he would purchase for him four 

oases (240 cartons) of cigarettes. In aocordanoe with this arrangement Rose 

gave the accused the money with which to purchase the cigarette~ and aooused 

purchased the four oases at the same Exchange and delivered them to Rose. 

Rose took them to Tacoma where he sold them to civilians (R. 39-40). · 


On 4 February 1945, Rose was arrested by Lieutenant L. s. Brooke, 
Chief of the Investigation Branch, Security and Intelligence Division, Fort 
Lewis, Washington, in connection with the sale of a case of whiskey. Upon 
questioning Rose, it was learned that he had been selling cigarettes obtained 
at the Fort Lewis Post Exchange through the accused (R. 40,44). At the in
stance of Lieutenant Brooke, Rose telephoned the accused and arranged to 
give him the case of whis~y in lieu of the i90 which he owed him on the 
transaction of 27 January 1945, and at the same time he requested accused 
to purchase for him two more oases of cigarettes. Rose drove to an appointed 
place and delivered the case of liquor, marked for identification by Lieu
tenant Brooke, to the accused by placing it in the trunk compartment of 
accused's oar. Rose then gave accused ~156 in oash, which had been supplied 
him by Lieutenant Brooke, with which to purchase the cigarettes. Accused 
went to the fost Exchange and returned with the two oases (120 cartons) of 
cigarettes. The two drove separately out of the Camp a short distance am., 
as accused was transferring the cases of cigarettes to Rose's car from his 
own oar, he was arrested by Lieutenant Brooke who had followed Rose from the 
beginning to observe the transaction (R. 41-42,44-48). The marked oase of 
whiskey was found in accused's oar at that time (R. 48). The money supplied 
for the purchase of the cigarettes was traced to the till of the Post 
Exchange by the serial numbers on the bills (R. 19-20. ~8-49). 

Peter Corke, Supervisor of Maintenance for Fort Lewis Post Exchange. 
o. c. Wright, the manager. and Lester U. Satterlee. the assistant manager. 

testified that on 3, s. 15 e.nd 27 January 1945, and 4 February 1945, --the 

accused oame into Number l Beer Store of the Fort Lewis hohange and, by

r~presenting that he was purchasing cigarettes for the 3064th Engineer 

Dump Truck Company on bivouac (R. 18.25,29), purchased 110 cartons, 180 

cartons, 180 cartons, 240 cartons, and 120 cartons of cigarettes, respec

tively, on the dates mentioned and paid in cash for each lot the respective 

sums of ~132, $216, ~216, ~312, and $156. At the time of each purchase, 

a bill of sale was given to the accused, a copy of which was retained, 

showing the sale of the cigarettes to the 3064th Engineer Dump Truok 

Company (Exs. 1. 2, 3• 4 and 5). Rose was pr'esent during the first three 


· sales and receipted for the cigarettes. Accused reoeipte~ for them on 
27 January 1945. No one signed the receipt for ~he oigarettes on 4 February 
1945. . 
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Mr. Corke testified that cigarettes were uhighly allocated mer
chandise11; that he had the authority to sell a limited amount to commissioned 
officers who might purchase them for an organization on bivouac or about to 
travel (R. 9,21-22); no one else would be permitted to purchase cigarettes 
in such quantities (R. 23); individuals were limited to two packages of · 
cigarettes; and no officer could have purchased more than two packs unless 
he was buying for an organization (R. 23-24). All of the sales of cigarettes 
that were made to the accused were made to him as a representative of the 
3064th Engineer Dump Truck Company, represented to be on bivouac, as shown 
by all of the sales slips (R. 16, Exs. 1 to 5, incl., R. 25,29). 

On 4 February 1945, after several hours of questioning by Lieu
tenant Brooke and by Lieutenant Colonel Gaines, the staff judge advocate, 
and, after having been warned of his right to remain silent and his rights 
under the 24th Article of War (R. 49, 52-53), the accused orally confessed 
that he was the Supply Officer and _2nd Platoon Commander of the 3064th 
aigineer Dump Truck Company and had been s_uch since 25 October 1944. - Ser
geant Rose was the First Sergeant. In. early January, Rose requested the 
accused to purchase cigarettes at the Exchange for him, stating that he 
(Rose) would sell them and pay· the accused for purchasing; them. In 
accordance with this o.rre'.hgement 'the accused purchased at the Fort Lewis 
Post Exchange (No. 1 Beep·;:store) (1) 110 cartons of cigarettes on 3 January 
1945 for :;pl32.00, as show:n>by the sales slip (Ex. 1), for which he was paid 
~18 by Rose above the cost; (2) 180 cartons of cigarettes on 8 January 1945 
for ~216, as.shown by the Sales slip (Ex. 4), for which he received a profit 
but could not·recall the amount; (3) 180 cartons of cigarettes on 15 January 
1945 for ~216, as ~hovm by the sales slip (Ex:. 2), for which he also received 
a profit but could not recall the amount; (4) 240 cartons of cigarettes on 
27 January 1945 for ~312, as shown by the sales slip (Ex. 3), for which he 
was to receive $78 profit after Rose had sold.the cigarettes, which profit 
he had not as yet .received, and (5) 120 cartons-of oigarettes on 4 February 
1945 for ~156, as shown by the sales slip (Ex. 5), purchased for Rose with 
money supplied by·Rose and concerning which no agreement was made as to 

. the amount of the profit to be paid him by Rose. All of the above purchases 
were ma.de by the accused in the name of his organization, but none of the 
cigarettes were ever turned over to the' organization. They were all turned 
over to Rose except one case of the last purchase - it was intercepted during 
delivery by Lieutenant Brooke. The accused's statements were typed as he 
made them and he voluntarily. signed the stenographic record of them (R. 50, 
Ex. 6 ). 

b. For the aefense. 

The accused. at his own request. was sworn and testified that 

he was 22 years of age and had been connnissioned a second lieutenant on 

28 June 1944. Prior to his entry in',the service, he was a student in 

mechanical engineering at the Missouri School of :tlines, Rolla 11!i,ssouri. 

With reference to the ch1.rges again.st him, he stated (R. 57)/ 
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"Hell, I ma.de a mistake which I know that I shouldn't have done 
now and I didn't intend to take anything away from any other 
soldier because that isn't my idea beoause I know we are all in 

· this toe;ether and I wanted to do what I could. I thought I was 
until I made this mistake and I hope I get one more chance beoause 
I know I will never do it again. I have never done it before and 
I never will again•. ,• . . ... 

11 I can't explain it." 

4. Discussion. 

a. Specifications 1 to 5 inclusive. 

The evidence clearly established tha:t the aocused did on the dates 
and in the quantities alleged i~th~ specif.i~ations purchase cartons of 
cigarettes. from the, Fort_ Lewis ,Post Exchange by falsely representini:; to 
the employees of t'hat exchange that the ci.garettes were intended for the use 
of the 3064th Engineer Dump Truck Company, knowing that this representation 
was false. The only question remaining for· determ~ne..tion with reference to 
these sp0cifications is whether suoh purchases were 11wrongful 11 

• as alleged, 
and therefore constituted a violation of' the 96th Artiole of War. · 

It was clearly shown that due to the shortage of cigarettes the 
·Exchange permitted the purohe.se of no more than two packs of cigarettes by 
any one person. except where an officer was purchasing cigarettes for an 
organization about to travel or on bivouac. The aocused. being fully aware 
of this practice, deceived the employees of the Exchange into selling him 
large quantities of oigarettes by pretending that he was· purohasing them 
for his organization on bivouao. In this manner, he gained an advantage 
over·his fellow officers and other military personnel at that post. Suoh 
conduot was clearly prejudicial to good order and military discipline. The 
smoking of cigarettes has become so universal that the lack of cigarettes 
in a military organization might well affect its morale and its discipline, 
particularly if that shortage were accentuated by suoh-gross abuses of the· 
purchasing i:r ivilege. We find no hesitancy in agreeing with the oourt that 
the aooused's acts, a.s alleged in these specifioations (t to 6) were wrongful 
and that they did violate the 96th .Article of War. 

With reference, however, to Specification 5 (the purchase ma.de 
4 Feb. 1945) it may be argued that the finding of guilty ,should not be sus
tained because the aooused was entrapped into making this purchase at th~ 
instance or Lieutenant L. S. Brooke, Chief or the Investigating Branch. 
Security and Intelligenoe Division, ASFTC, Fort Lewis, Washington. It ia 
true that he and Sergeant Rose planned to have·the aocused purohase the 
oiga.rettes on that date, asked him. to do it. and provided him with marked . 
money for that purpose. · 

5 

http:purohe.se


(122) 

The doctrine of entrapment is invoked as a matter of public 

policy. The rule has been stated as follows a 


11,fuere the defendant, otherwise innocent, is induced and 
lured into the commission of the offense, entrapment constitutes 
a complete defense, on the grounds of public policy" (CM 211557, 
10 B.R. 71,92, and authorities therein cited). _ 

and 

11 The conviction by a court-martial of a soldier, not engaged 
in criminal practices, who is incited and lured into the commission 
of a criminal offens.e by a military police officer••• or other 
agents of the Govermnent, is contrary to public policy and that 
such inducement is fatal to the record." (Dig. Op. JAG 1912-1940, 
par. 395 (35), underscoring supplied.) 

In the instant case .the a.ccused had been engaged fo the wr~ngf'\ll· fmd unlawful 
- practice of purchasing and selling cigarettes contrary to Army Regula.tions, 

The investigating offio.er was justified in adopting the -~thods that he 
used in. order to satisfy himself and conclusively provef1ffiat Rose's then 
uncorroborated story was true. The doctrine of entrapment under the ciroum
sta.noes appearing in this case may not successfully be invoked 111· the accused. 
(See also CM 187319, 1 B.R. 29J CM 236937, 23 B.R. 184; Section 390 of .. 
'W_harton's Criminal Law, 12th F.d.) 

b. Specifications 6 to 9.' 

It was also clearly shown by the uncontra.dicted evidence that the 
accused did on 3, 8, and 15 January resell, through his arrangement with 
Sergeant Rose, the various lots of cartons of cigarettes purchased by him 
on those dates, at or riea.r Fort Lewis, Washington, as alleged in Specifica
tions 6, 7 and 8. _His a.ct of reselling goods purchased at a. Post Exchange 
was wrongful in that it was a clear violation of A.rmy Regulations (AR 210-65, 
13!), which prohibits the resale of merchandise puroha.sed in an A.rmy Exchange. 
The actual resale was made by Rose, but the accuaed was a party to_ ti:i,e arrange
ment and profited by the sale. In effecting the sales of the cigarettes for · 
i2.00 per carton to oivj.lia.ns in Tacoma., Rose was acting for the accused a.a 
well as for himself and the accused was therefore criminally responsible 
for Rose's acts. 

A violation_ of a War Department 'Army Regul&tion of this nature 

automatically oonstitutes a. violation of the 96th Article of War. Suoh 

conduct is prejudicial to good order and military disoipline. ""_-.: . . 

With reference to Speoif1ca.tion 9, the conviction should not be 

sustained.. The 240 cartons of cigarettes' purchased. by the accused on 27 

January 1945 were not re_sold by the accused. The. evidence was clear that 
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the aocused purohased these oigarettes for Sergeant Rose with money provided 
by Rose under an arrangement whereby the aooused wa.s aoting a.a Rose's agent 
in the purohase of the cigarettes and had no interest in their resale. The 
only offense involved was the wrongful puroha.se of the oiga.rettes, which 
offense is covered by Specificati9n 4 of the Charge. 

5. War Department reoords show the aocused will be 23 years of age on 
29 July 1945. He is single and his home address is Kansas City, Missouri·,, 
·.After 	graduating from high school, he attended the Missouri School of Mines 
for 2-1/2 years, majoring in Mechanical Engineering. He suocessfully com
pleted two years of R.O.T.C. Engineer Training at college, attended o.c.s., 
and on 28 June 1944 was commissioned second lieutenant, Engineer-Reserve, 
A.U.S., at Fort Belvoir, Virginia. He successfully completed the eight-week 
Ordnance Automotive Iiaintenanoe Course at .Aberdeen Proving Grounds, and wu 
then assigned to duty at Fort Leonard Wood, and shortly thereafter at Fort 
Lewis. 

6. The court was legally constituted and had jurisdiction over the 
accused and the offenses. Except as herein noted, no errors injuriously 
affecting the substantial rights of the accused were committed during the. 
trial. In the opinion of the Board of Review, the record of trial is not 
legally sufficient to support the finding of guilty of Specification 9 of 
the Charge, but is legally sufficient to support the findings of guilty of 
the Charge and the remaining specifioations and the sentenoe a.nd to warrant 
confirmation of the-sentenoe. Dismissal is authorized upon conviction of 
a violation of Article of War 96. 
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SPJGK - CM 277286 1st Ind. \ 

A. PR. 0 1945 .Bl A.SF, JAGO, Washington 25, D {! 

TO• The Secretary of War. 

1•. Herewith transmitted for the a.otion of the President are_the 

re oord of trial and the opinion of the Board of Renew in· 1.he oue of 

Second Lieutenant Loren H. Selleok (0-553749), Corps of Engineers. 


2. I conour in the opinion of the Board of Reviaw that the record 

of trial is not legally sufficient to support the finding of guilty of 

Specification 9 of the Charge, but is legally suffioient to support the 

findings of guilty of the Charge and the remaining specifications and 

the sentenoe and to warrant confirmation therept•. I recommend that-the 

sentenoe be confirmed but that the forfeitures be remitted; that the 

period of' confinement be reduced to two yea.rs; that the United States 

Disciplinary Barraoks, Fort Leave:cworth, Kansas, be designated a.a the 

place of confinement, and that the sentenoe as thus modified be carried 

into exeoution. · 


3. Inclosed are a dra.ft of a letter for your signature transmitting 
the record to the President for.his aotion and a form of Executive action 
4esigned to carry into effect the reoommendation hereina.bove made, should 
such action meet with approval. 

~ ~-~~ 
3 Inola Jb.oN C. CRAMER . 

1. Record of trial Major General 
2. Drft ltr _sig sjw The Judge Advooa.te Gener.al. 
3. Form Ex action 

(Findings disapproved in part. Sentence ·confirmed bui !or!eitures 

remitted, cOD!inement. reduced to.two years. QC)I) 226, 1) June 194S). 
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WAR DEPARTIIIBNT 
Army Service Forces 

In the Offi. ce of The Judge Advocate General 
Washington, D.c. 

SPJGN-Ciili 7/7450 

·UNITED STATES 	 ) FIRST AIR FORCE 
) 

v. 	 ) Trihl by G.C.tl., convened at 
) Antzy" Air Base, :L:itchel Field, 

Second Lieutenant JAMES R. ) New York, 16 ruarch 1945. Dis
HALL,Jr. (0-2063025), Air ) missal. · 
Corps. ) 

-----------~-
OPINION of the BOARD: OF REVIEVl 

LIPSCOJlB, O'CONNOR and MORqAN', Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion., to The 
Judge Advocate Gemral. 

2. The accused was tried upon :t,he following Charges and Specifi 
cations: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant James R. Hall, . 
Jr., Air Corps Unassigned, attached to Squadron T (Com
bat Crews), llOth A.AF Base Unit (Staging), did, without 
proper leave, absent himself from his station at Mitchel 
F.i.eld from about 0815, 24 February 1945, to about 2030, 
24 February 1945. 

CHARGE II: Vioiation of the 96th Article of War. 

Specificat~on: In that Second Lieutenant James R. Hall., Jr.; 
Air Corps Unassigned, attached :to Squadron T (Combat 
Crews), llOth AAF Bass Unit (Staging), having been restricted 
to the limits of Mitchel Field, New York, did, at Mitchel 
Field, New -Ybrk, · on ox- about 24 February 1945., creak said 
restriction by going to Garden City, New York. 
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He pleaded guilty to, and was found guilty of, the Charges and the 

Specifications. Evidence of a previous conviction by general court

martial of absence without leave for five days was introduced.' He 

was sentenced tO' be dismissed the service, to forfeit all pay and 

allowances due or to become 6.ue, and to be confined at hard labor for 

three years. The reviewing authority approved the sentence but re

mitted the forfeitures and confinement, and forwarded the record of 

trial for action under Article of V{ar 48. 


3. Evidence for the prosecution: The accused was the co-pilot 

of a bomber crew attached to a staeing unit at Mitchel F.l.eld, New York 

(R. 11-12; Pros. Ex. 3). Effective at 1200, 23 February 1945, the crew 
was alerted and restricted to the limits of Mitchel F.l.eld, pending de
parture sorootime after 1000 on the following day for Fort Totten, New 
York, an aerial port of embarkation (R. 13; Pros. Exs. 3, 4). The ac
cused was fully aware of the restriction (R. 15-16; Pros. Ex. 5). How
ever, he did not report for cluty on the morning of 24 February 1945 and 
was dropped on the morning ~eport, '!.M/DL..as of 0815" (R. 9; Pros. Ex. 1). 
Searches made of accused1s·barracl!-andthe surrounding area at the time 
and at subsequent intervals during the morning failed- to disclose his 
presence (R. 9-10). His crew departed from Mitchel Field at 1300 a.fter 
a replacement had been procured (R. 12-13). Accused returned to duty 
about 2030 the same day (Pros. Eic. 1). When subsequently interviewed by 
the investigating officer in the case, accused, a.fter being warned of his 
rights, admitted that he had breached his restriction to limits and had 
absented himself without leave as alleged in the Specifications (Pros. Ex. 5). 

4. ;Evidence for the defense: Accused, cognizant of his rights, was 
sworn as a witness (R. 16-17). He testified that he had served as an en
listed man from 20 March 1942 to 'Z7 June 1944, and that his highest en
listed grade was that of corporal (R. 20-21). He had been stationed at 
Mitchel Field since 2 February 1945 (R. 24). 

On the day on which they were alerted, that is, 23 February 1945, 
accused and some other officers had "a little party" in their barracks. . 
They commenced drinking in the a.fternoon and continued until about 2230. 
Becoming "slightly stimulated" from the effects o:! the intoxicants accused 
"got the idea" of going to town. He left the field about 2300 and took . 
the bus into Hempstead (R. 17, 20, 23). In the company of two enlisted 
men from the field and a ci.Vilian he continued his drinking in various bars. 
He accepted.the civilian's invitation to go to the latter's house.for a 
drink and while there he fell asleep. He awakened at about 1800 the next 
afternoon and returned immediately to Mitchel lield {R. 18). He spoke to 
an officer about rejoining his crew, which he "knew" was still at Fort 
Totten, but received no encouragement (R. 19). 

Accused asserted that he had ngo·ne through the complete line of 
processing", and was all packed and ready· to go when he commenced to drink 
(R. 19-20). He knew at the ti.rm he left the field that lle was breaking· 
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restrictions and he woulci.n I t ha\: e done so except for his drinking (R. 18). 
Accused admitteti a previous conviction while at Langley Field, Virginia, 
for an absence without leave of .five days. He stated that this absence re
sulted .from overstaying an emerg.mcy leave when his sister was very ill and 
in danger o.f death (R. 18-19)~ 

5. The court announced that it would take judicial notice "that a bus 

traveling to Hempstead must proceed through Garden City" (R. 23). 


6. It is alleged under Charge I that accused absented himself without 

leave .from his station at Mitchel Field from 0815 to 2030 on 24 February 

1945, in violation o.f Article of Yfar 61, and under Charge II that he broke 

restriction to the limits of Mitchel Field on the same date by going to 

Garden City,- New York, in violation of Article of War 96. 


The com.mission of the offenses is established by the evidence .for 
the prosecution and admitted by the pleas of guilty and the testimony of ac
cused. Ai'ter the bomber crew of ?lhich accused was a member had been alerted 
and restricted to the limits of Mitchel Field pending transfer to an aerial 
port o.f embarkation, accused broke the restriction and absented himself w.i.thout 
leave. By the time he returned to camp the crew had departed. Although his · 
absence was of limited duration, being less than a day, it was necessarily 

· serious in character under the circumstances. Accused blamed his misadventures 
on 11the demon rum" and asserted that he would not have left the field except 
for'the fact that he was celebrating his departure with some other officers 
on the field and drank to such excess that his judgment was impaired. This 
explanation is of no legal validity and is pertinent only 'as a possible 
extenuating factor. 

?. The accused was born 7 July 1921 and is, therefore, about 23 years 
and 9 months of age. Vfar Department records show that he is a native of 
Detroit, Michigan., and unmarried. He is a high school graduate and during his 
service in the Army studied engineering at DePaul University; Chicago, l~llnois 1 
for part of a year as an 11ASTP11 student. From 1940 to 1942 he was employed 
as a test driver of trucks for General Motors Corporation at Pontiac., I~chigan. 
He entered the Army in March of 1942 and subsequently train~ as an aviation 
cadet. He was ·eliminated about 19 December 1942 because ha' overstayed a leave 
of absence and was absent without leave for 36 hours. He was pernitted to re
new his cadet training on JO.December 1943 and upon completion thereof re
ceived a temporary com.mission as a second lieutenant in the Arrrr:f"of the United 
States and entered 1;1-pon active duty on 'Zl June 1944. ·· 

8. The court was legally constituted. No errors injuriously ar-· 

fecting the substantial rights of the accused were comnd.tted during the 

trial. The· Board. of Review is of the opinion that the recorp. of trial 

is legally sufficient to support the findings of guilty and ·the sentence 
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and to warrant confirmation thereof. Dismissal is authorized upon con
viction of a violation of the 61st or of the 96th Article of vrar. 
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(129)SPJGN-GM 'Z/7450 1st Ind 

liq ASF, JA.GO, Washi.neton 25, lJ.C. 


TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are trans!IIitted herewith :for your action the record of trial 
and the opinion o:f the Board of Review in the case of Second Lieu
tenant James R. Hall, Jr. (0-206.302.5), Air Corps. 

2. Upon trial by general court-martial this officer pleaded guilty 
to, and was found guilty ot, absenting himself without leave :from 0815 
to 20.30 on 24 February 1945, in violation of Article of War 61; and of 
breach of restriction on the same date, in uolation of Article of War 
96. He was sentenced to be dismissed the service, to forfeit all pa;y 
and allowances due or to become due, and to be conf'ined at hard labor 
for three years. The reviewing authority approved the sentence but re
mitted the forfeitures and confinement, and forwarcied the record of trial 
for action under Article of War 48• 

J. A summary of the evidence may be found in the accompanying opi.nion 
o:f the Board of Review. I concur in the opinion of the Board of Review 
that the record of trial is legally sufficient to support the findings and 
sentence as approved by the renewing authority and to warrant confirmation 
thereof. 

Accused was a member of a bomber crew attached to a staging unit 
at Mitchel Field, New York, pending trans.fer to an aerial port of embarka
tion. A.f'ter the crew had been alerted and restricted to the field prepara
tory to departure, accused breached the restriction and absented himself 
without leave from the field for several hours. wring his absence the 
crew le.ft. His only explanation.for his actions was that he was celebrating 
his departure and became intoxicated. This is not the first occasion that 
accused has been derelict in his duty. In Decenber 1942 accused was 
temporarily eliminated from training as an aviation cadet by reason of ab
sence without leave for .36 hours. He received punishment under Article o:f 
War 104 in November 1944., for being drunk: and disorderly in uniform. In 
January 194.5 he was convicted by general court-martial at Langley Field, 
Virginia, of absence without leave for five da;ys and was sentenced to a 
.forfeiture or pay. These circumstances indicate that accused lacks that 
stability and sense of responsibility which are requisite in an officer. 

I recommend that the sentence as approved by the renewing 
authority be oonfirmed and ordered executed. 

4. Consideration has been given to a letter from the 100ther of accused 
addressed to the reviewing authority· and fonrarded by him to this office. 

5. Inclosed is a form of act.ion designed to carry into execution 
the foregoing recommendation, should it meet 111th your approval. 

~~ , ~--~- I . 

3 Incls !7.-~.- MYRON C. CRAMER 
Incl l - Record of tr.Lal : :'. ,. ,, lt'iajor General 
Incl 2 - Form of action The Judge Advocate General 
Incl .3 -Ltr. fr. mother of accused 

( Sentence as approved by reviewing aut~ty- confirmed. GC:W 27'1• 19 June l94S) • 
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WA.R DEPARTMENT 

Army Service Forces 


In the Office of The Jwge Advocate General 

V/aahington, D.c. 


SPJGQ 
CM Z77458 

UNITED STATES ) THIRD Sill.VICE COlliJAND 
) ARi,,lY SERVICE FORCES 

v. ) 
) Trial ·by G.C.M., convened at 

First Lieutenant JAMES 
· PATNODE (0-1177931), 

Quarternast,er Corps. 

J. ~ 
) 

Fort George G. 
1.2 March 1945. 

Meade, Maryland, 
Dismissal. 

OPINION of the BOARD OF REVIEW 

ANDREWS,, FREDIBICK and BIERER, Judge Advocates. 


l: The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinicn, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fications 

CHARGE, Violation of the 95th Article of War. 

Specifications In that First Lieutenant JAMES J. PATNODE, 
Q:1.C, 22nd Quartermaster Training Compi.ny, First Train
ing Group, ASFI'C, Camp Lee, Virginia, now en temporary 
duty at Fort George G. Meade, 1!:lryland, well knowing 
that Private First CJa.ss Mllcolm c. Douglass, a former 
enlisted man of his command had formed a sentimental 
attachment towards and had expressed his willingness 
to pay up to three hundred dollars ($300.00) for a 
certain M:1.lamute sled dog named "Lucky", did at Camp 
Rimini, Helena, Montana, while stationed there as 
Canine Director in charge of training of dogs, on or 
about l July 1944, assist Audrey D. Roe (now Audrey 
D. Pat~ode} in the selection and purchase of said dog 

- for seven dollars and fifty cents ($7.50) and after 
such dog'had bem purchased by the said Audrey D. Roe 
{now Audrey D. Patnode) from the United States Treasury 
Department, the Daid First Lieutenant James J. Patnode, 
without disclosing the facts of said purchase to the 
said Private FirBt Class)~lcolm C. Douglass, did, 
wrongfully arrange and coil.$U.11Illl<l.te an unconscionable 
sale of the said dog to the said Private First Class 
M'ilcolm 'C. Douglass for three hi.mdred dollar's {$.300.00), 
which' is c~p.duct unbecoming an officer and a gentlemn. 

http:coil.$U.11Illl<l.te
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He pleaded not guilty. to, am was found guilty of, the Charge and 
Specification. No evidence of previous convictions was submitted. 
He was sentenced to be dismissed the service. The reviewing auth
ority approved the sentence and forwarded the record of trial for 
action under .Article of War 48. ' 

3. The evidence for th~~secution wa~ substantially as 
follows, , 

Private First Class Malcolm c. Douglass, Cold Weather 
Testing Detachment, A:rmy- Air Farces Proving Ground Conmand (R. 6), 
had, in civil life, been a member of the United States Antarctic 
Service Expedition of 1939-1941, under Admiral Byrd, as a dog-team 
driver and~.meteorofogist. In Little America, an Eskimo M:ll.amute 
puppy was born, during a severe storm in the winter night, which was 
~ed "Lucky" as a comment upon his survival. As a puppy, blcky Sij.S

tained an :injury to his !orelegs, poth of which 1rere broken in ·falling 
into a deep pit, '.which left his forelegs badly bent and :incapacitated 
him as a sled <tog. · By reason of his beautiful markings and other 
,a.ttractions, 1le -wa.s kept alive, nursed back to health, and kept as 
a pet of the Expedition (R. 7}. ' . 

Private First Class Douglass, after his entry into the Army, 
discovered Lucky at the Army Ski Troop Camp, Camp Hale, Colorado,. 
and the soldier and the dog were transferred to Camp Rimini, Helena, 
Montana. (R. 7). There Pouglass iS8I'Ved as a dog team driver under 
the immediate collm3m of the accused, llh9 had charge of the sled dog 
department (R. 6). With. the knowledge and approval of the accused, 
Douglass na.de Army-sponsored public appearances in which he lectured 
on the Antarctic Expedition and took Lucky about with him as an • 
exhibit (R. 7). . 

Douglass was fond of the dog, and so advised the accused on 
several occasions (R. 7). In tlie Spring of 1944, the accused sug
gested to Douglass something about having to kill Lucky, as having 
been inspected and found useless. Douglass protested, saying that 
any member of the Expedition would give a lot to 01IIl Lucky, a.Di that 
he himsel.f' "WOuld pay three or four hundred dollars far him. A dis
cussion ensued in which the accused said that the only way Douglass 
could get tb.e dog would be at an auction men the A:rnry sold worthless . 
dogs, and that no date had been set for such an auction. Douglass 
was expecting transfer, and asked whether someone could represent him 
and bid en his behalf if the auction occurred in his absence. The 
accused "supposed" that Douglass could get someone to do that. 
Douglass said that the address of his brother was on file in· the 
office, and that his brother would pay for the dog and would know 
wher·e to reach him if the accused could not do so. The accused said, 
"'Well, we•ll do that then" (R. 8). The accused said that he could 
not buy the dog far Dougla.ss (R. ll), but stated or implied that he 
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could get someone ·to bid for Douglass if there was not time for 
Douglass• brother to get there (R. 12) •.. 

Douglass was transferred to stations in Oregon and thence 
to Fort Ord, California. He wrote a letter to the accused (R. 8), 
to caifirm the p-evious conversation and ask the accused to remember 
to notify Douglass or Douglass' brother so that Douglass could buy 
lucky in case of an auction (R. 8, 9). Douglass also wrote to 
Captain Smith, the veterinarian at Camp Rimini (R. 8), expressing 
his :interest in the dog (R. 9). 

About 4 July 1944, at Fort Ord, California, Douglass re
ceived a telegram from the accused, dated .3 July 1944 (R. 9; Ex. A.), 
saying: 

"HlVE PURCHA.SED BOTH TTJCKY AND .GmT WILL HOU> FCR 
TWO DAYS BOTH CAN BE SOID LCX:A.LLY ARE YOU INTERESTED WIB.E 
FRICE YOU WILL PAY." . 

• ~! 

Douglass replied by telegram and letter to the accused, that lie defi 
nitely wished to buy the dog and was wiµing to -rs,y up to $.300 !or 
him at the auction (R. 9). He wired his home in New Jersey to arrange. 
far payment and to receive the dog. In view of his pl'evious cmver- , 
sations with the accused, Douglass was confused by the words 11have 
purchased" in the accused's telegram, and, although they were confirmed 
by Western Unicn, Douglass thought there must be an error and that 
the ~aning was "can purchase", or "you can purchase", and that the· 
supposed auction was still to be held (R. 12). He told the accused 
in his letter that the $.300 was meant as his top price, and he did 
not want to pay more than he had to (R. 1.3). 

Douglass received a second telegram !rom the accused (R. 10; 
Ex. B), dated 8 July 1944, which read: 

"LUCKY TO BE SENT TO(NEW')JERSEY POSTPAID UPOO RE::EIPT 
OF $.300. CA.\fi> INACTIVE. CAMP (CAPT.) SMITH NO LCNG:m A.T 
THIS STATION• MUST DISPOSE OF DOG IMMEDIATELY. n 

Douglass' recollection was trat he then wired the accused to say that 
he was arrang:ing for the money through his home, which would take a 
few days (R. 10). He received a third _wire from the accused, dated 
18 JuJ.,Y 1944 (R. 10; Ex. C), sayings 

"LUCKY BEING HELD BY FEANCIER WILL LOSE DOG 22 JULY 
44. CAN YOU SEND MONEY D!MEDUTELY.• 

.3 
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on 22 July 1944 he meant that if Douglass did not want the dog, Miss 

Roe would not hold it any longer. She would sell it to somebody 

else; whoever wanted it (Ex. D~<P• 11). The accused received no 

letter from Douglass, but read the letter which Douglass wrote to 

Captain Smith (Ex. E, p. 2). Douglass had said in his letter to 

Captain Smith that he would pay two or three hundred dollars i'or 

Lucky, but ii' he would do it reuained to be seen. Accused was sur

prised that he would, as it did.not seem right (Ex. D, p. 8-9) • 


. The accused never thought about telling Dougla.ss how much had been 
paid for the dog at the sale (Ex. E, p. 7). Miss 'Roe made her own 
contacts and sales· of the other dogs which she bought, except one 
llhich the accused sold for her for $12.50. Some of her sales were 
to soldiers transferred from Camp Rimini, whom both she and the accused 
knew as dog fanciers. Miss Roe had been employed at Camp Rimini (Ex. 
D,p. 5-6). 

en 5 M:i.rch 1945, the day he mi.de his statement to the officer 
investigating the charges, accused offered to reimburse Douglass 
whatever amount Douglass thought he had overpaid (Ex. E, p. 9). 

4. The accused testified (R. 17), generally in accord with his 
previous statements (R. 17-31). He did not feel that he was acting 
as Miss Roe• s agent in sending the telegrams to Douglass, but sent 
them at her request. He would have dcne the same for anybody else. 
Re did not feel obligated to tell Douglass the circumstances. He 
did not anticipate nor receive profit from the transaction (R. 18, 
19). He received the $300 from Douglass, turned it over to Miss Roe, 
and took her receipt for it (R. 18; Ex. I). Miss Roe pa.id for the 
telegrams. Accused did not become engaged to marry her until about 
six weeks later. Douglass knew that no me in the service could buy 
a dog or other government property at any auction, through,himseli' 
or a seccnd party (R. 19). Accused received no communication from 
Douglass until after the sale. Accused saw the J.etter Douglass wrote 
to Captain Smith, but so· did Miss Roe and others•, who lmew about · 
Douglass and his offer (R. 20). Miss Roe paid $7.50 each for the · 
thirteen dogs she bought. The highest price at the sale, of one 
hundred four dogs, was $18.50, which was paid for a female with puppies 
(R. 21). The accused received a telegram from Douglass, in response 

to his own wire, which read: 


11WIRED BROTHER. ANTIC:n>ATE HE SaIDING MY FUNDS. HIS 
. ADDRESS: FIFTY-FOUR N:EWMAN AVlllUE, VF.RONA, NE'N JERSEY WHmE 

LUCKY GOES. LEI'TER ASKS IF EXHORBITANT PRICE LEGALLY 
NIOC:ESSARY. IS RIMINI IN DEBT? GOOD THING I DIDN'T SEI' 
THOUSAND AS TOP PRICE." 

Accused saw nothing in that telegram to raise any question 

about the transaction. (R. 26). He was not concerned with nor in

terested in Douglass (R. 30). Miss Roe sold ten of the thirteen 
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dogs she bought, but made a profit only on two. She wanted to nake 
the ones she sold pay for the ones she kept (R. 30) • 

The defense intro:iuced no other evidence. 

5. The evidence fully establishes the fact,s that at the place 
and time and under the circumstances alleged, the accused assisted 
Miss Roe, who later became his wife, to purchase at Treasury sale 
for $7.50, the Ms.lamute sled dog, "Lucky"; then well knowing th?.t · 
Private First Class Douglass, an enlisted man formerly under his com
:aand, felt a strong sentimental attachment for the dog aris:mg from 
highly unusual experiences, and that Douglass hid expressed his will
ingness to pay up to $300 for the dog, and .further knowing th?.t 
Douglass, at another station, was looking to him, the accused, for 
sympathetic assistance in the natter, and that the accused then 
arranged am. ccnswnmated a sale of the dog from Miss Roe to Douglass 
for $300, himself receiving the payment, which he turned over to Miss 
Roe, and never disclosing to Douglass, but rather concealing, the 
circumstances of the sale and the persons concerned, while he pressed 
for precipitate payment of the exorbitant price with deceitful repre
sentations that the dog was about to be lost to some outsider, wholly 
nonexistent. 

The cmclusion is strongly i'!lpelled tha~ Douglass' expres
sions of his desire for the dog,- nade to the accused in the confidence 
and trust of a ~oldier in his commanding officer, seeking loyal and 
sympathetic assistance, were used by the accused merely as the basis 
for extorting from him a sum of money lihich cnly he would ISY, ·an:1 
with the knowledge that he would pay it motivating the entire trans
action. No other pta'chaser wa-s ever contemplated. 

That the ccnduct of the accused in promoting ·the sale to 
Douglass for such a price, under such circumstances, -was wrongful, 
and that the sale -was thoroughly unconscionable,· is too plain for . 
discussion to any fair mind enlightened with any decmt conception 
of ethical human relations. Such a brazen display of unbridled greed 
and unscrupulws exploitation of advantage over another would shock 
any noml coo.science. To say that it is utterly antithetical to the 
standards of conduct of an offi.c er and a gentleman is needless re
dtmdancy. 

Par. 3, AR 6oO-lO, 8 July 1944, reflects the lcng-establlshed 
standard of the service in admnishing officers to "strive to build 
up such relatims of confidence and sympathy as will insure the free 
approach of their men to them for counsel and assistan~e.n 

Further comment nay be .na.de that the testimony of the accused, 
in his two sworn statements and at the trial, was narked throughout 
with evasion and dissimulation consistent with like qualities charac
terizing his negotiation of the sale to Douglass. 
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6. The accused is 25 years old, narried. After gradua.tfcn 
!rom high school, he 118.s employed as a plumber's a.nd steamfitter' s 
helper at Ls.ke Placid, New York, from 1935 to 1941, except during 
the winters, when he worked at his own bus:iness. As a hobby and 
then co1ID11ercially-, he raised and trained sled dogs. .He served 1n 
enlisted capacit;r in the Army from April 1941 to· 18 February 194.3, 
'When he received temporary appointment as second lieutenant·,. Arm;r 
of the United States, through Field Artillery Officer Candidate 
School, Fort Sill, Oklahoma.. He was assigned to duty at the War 
Dog Reception and Tra:ining Cmter, Camp Rim.ini, Helena, Mmtana, 
18 February 1943. He was promoted to the grade of first lieutenant 
8 October 194.3. The record indicates that he_ served at Camp Rimini 
for 18 months and then at Fort Robinson, Nebraska, for three maiths, · 
1n dog training activities, then took Basic Officers' Supply- Course .... 
at Camp Lee, Virginia, and ...as at the t:l.me of trial en duty ~¥art''';"· 
George G. Meade, J.m-yland, though assigned to Qua.rternaster lt'eplace
ment Pool, Camp .Lee, Virginia, and that at some time he was trans
ferred to Quartermaster Corps. · 

7. The coor-t was legally- ccnstituted and bad jurisdiction of 
the accused and the offense charged. No errors injuriously affecting 
the 'substantial rights of .the accused were committed durillg the trial. 
In the opillion of the Boa.rd of Review the record of trial is legally
su..f'ficient to support the findings of guilty and .the sentence and to 
warrant confirmation of the sentence. A sentEDce of dismissal is 
mandatory upon ccnvicticn of a violati.on of Article of War 95. 

T~f<..{),~ , Jmga Advocate•. 

-t/~rlu.,~ Juige J.dvocate. 

·,~lnge~vacate, 

7· 
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SPJGQ-CM 'Z77458 1st Ind 

Hq ASF, JAGO, wa.shington, 25, D. C. 

TOs The Secretary of -1rar. 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of First Lieutenant James J. 

Patnode (0-1177931), Quartermaster Corps. 


2. ~pon trial by general court-martial this officer was found 

guilty of wrongfully negotiating an m1conscionable sale\of an Arrrry dog 

for $300 to an enlisted man formerly of his command, after assisting a 

young wonan, who later became the wife of the accused, to buy the dog 

from the Government for $7 .50, well !mowing that the soldier had a 

sentimental attachment for the dog and had expressed his willingness to 

pay up to $300 for his purchase, all in violation of Article of w~r 95. 

He was sentenced to be dismissed-th~ ~rvice. The reviewing authority 

approved the sentence.and forwarded the record of trial for action under 

Article of War 48. 


3. ·A summary of the evidence may be found in the accompanying 

opinion of the Board of Review. The Board is of the opinion that the 

record of trial is legally sufficient to support the findings of guilty· 

and the sentence and to warrant confirmation ·of the sentence.· . I concur 

in that opinion. 


At a war dog training station at Camp Rimini, Helena, Montana, 
in the Spring of 19L:4, the accused had under his command Private First 
Class Malcolm c. Douglass, a dogsled driver and meteorologist who had 
been a member of the Byrd ·Antarctic Expedition of 1939-1941. There was 
among the Arrrry dogs at tha station a Malamute sled dog named "uicky•, 
which had been born in Little America during t·he Antarctic Expediticn 
and, being incapacitated as a sled dog by early injuries, ·11aa become a 
pet of the members of the Expedition. Douglass made public. addresses 
at various places, sponsored by the Army, and the dog accompanied him 
as an exhibit. Before and after being transferred frorn the station, 
Douglass made known to the accused his strong sentimental attachment for 
the dog and his desire to acquire him :in the event he should be for sale 
by the Government, sayi."lg that he was willing to pay $300 or $400, and 
solicited the assistance of the accused in assuring him, Douglass, an 
opport~ity to be represented in the bidding at such sale. About 1 July 
1944, the dog, with many others, was sold by the Treasury as surplus 
property a.t Camp Rimini. With the advice and COl:J.llsel or the accused, 
Miss Audrey Roe bought the dog for $7.50. The accused then entered 
negotiations by telegraph with Douglass, t}:len stationed at Fort Ord, Calit-. 
ornia, wherein he represented that the dog_ had become available for sale, 
procured authorization by Do~gl.ass to buy him at a price up to $300, and. 
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pressed ~ouglass for immediate payment of $300 to avoid loss of the 
opportunity to acquire the dog by reason of impending disposition 
elsewhere. In these communications, the accused concealed from Douglass 
the circumstances of the· sale and the persons involved, leaving ~ouglass 
to suppose that the accused was acting on Douglass I behalf. Douglass 
:r,emitted ~300 to the accused, which the accused paid over to Miss Roe. 
,.1.he accused married Miss Roe in October 1944. 

I recommend that the sentence be confirmed and carried into 
execution. 

4. Inclosed is.a form of act:Lon designed to carry.into execution 
the foregoing recommendation, should it mee\ Yd.th your appro"V$l. 

~-- ~ . ~-0__.. -

MYRON C. CRAMER 
2 Incl Major General 

Record of Trial The Judge Advocate General 
Form of Action 


( Sentence confirmed. GCllO 2501 19 June l94S). 
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WAR DEPARTMENT 

Arm:, Service Forces 


In the Office ot The Judge Advocate General 

Washington, D. C. 


SPJGH-CM Zl7487 
1 ti APR 1945 

UNITED ST.ATES ALASKAN DIVIS ION 

v. 
~ 
) 

Am ~PORT COM?/iAND 

Captain ~UGUSTINE F. LAMBE, 
JR. (0-314468), Signal Corps. 

) 
) 
) 

Trial by G.C.M., convened at 
Army Air Base, Great Falls, 
Montana, 12 February 1945. 

) 
) 
) 

Dismissal, total forfeitures 
and confinement for one (1) 
year. 

OPINION of' the BOARD OF REVJEW 
TAPPY, GAMBRELL and TREVETHAN, Judge .Advocates 

1. The Board or Review has examined the record or trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi• 
cations: 

CHARGEs Violation o! the 96th Article of' War 
. . 

Specification 1: In that Captain Augustine F Lambe, Junior, 
Signal Corps, 1455th Army Air Force Base Unit, Alaskan 
Division, Air Transport Command, did, at Army Air Base, 
Great Falls, Montana, between l February 1944 and l Janu
ary 1945, the exact dates or whi.ch are unknown, wrongfully 
and unlawfully convert to his own use funds collected at 
the said Army Air Base Base Signal Office for personal 
telephone calls pursuant to Paragraph lO, Army Regulation 
105-30 in the approximate sum or $340.95• .. 

Specification 2: In that Captain Augustine F Iambe, Junior, 
Signal Corps, 1455th Army Air Force Base Unit; Alaskan 
Division, Air Transport Jommand, did, at Army Air Base, 
Great Falls, Montana, on or. about 2 J'anuaey 1945 wrong
fully cause to be officially presented to the Per~onnel 
Office of the eaid Army Air Base a certificate in writing 
as rollowst 



11 ! certify that I have transferred all property, funds, 
and all other items for which I am accountable and responsible, 
and have in my possession a receipt for same from the Officer 
succeeding me. 

(I further certify that) I have incurred no other indebted
ness or obligations during my assignment at this station. 

Transferred per par i, SO 131, .:::H::1.9a.•..:A~L~S...D________ 
______________ dated 21 Dec 44 

2 Jan f
(Date 

/s/ A, F, Lambe Jr 
(Signature)" 

which said certificate was false and untrue and known to, the 
said Captain Augustine F Lambe, Junior to be false and untrue 
in that the said Captain Augustine F Lambe,Junior then had in 
his possession funds collected for personal telephone calls 
at said Army Air Base pursuant to Paragraph 10, Army Regulation 
105-30 for which he was responsible. 

The accused pleaded not guilty to and was found guilty of the Charge and 

Specifications. No evidence or any previous convictions was .introduced. 

He was sentenced to dismissal, total forfeitures and confinement for three 

years. The reviewing authority approved only so much of the sentence as 

provides for dismissal, total forfeitures, and confinement for one year 

and forwarded the record of trial for action under Article of War 48. 


· 3. During the period 1 January 1944 to 3 January 1945 accused was 
Base Signal Officer at the 1455th Army Air Forces Base Unit, Great Falls, 
Montana (R. 6). It was the practice at this base to permit personnel to 
make personal telephone calls which would be included. in tha Army's bill. 
The telephone operators would submit to the Signal Office daily a record 
or all calls. Mrs. Jeanette Helman, a civilian employee working under ac
cused's direction, would tabulate the personal calls and instruct the person 
concerned to pay the amount of the charge therefor to the Signal Office 
(R. 10). Accused was responsible for the collection and proper disposition 

ot these funds (R. 25) •. Telephone bills would be rendered abont the 20th 


· of each month for the monthly period ending on the 10th of each month (R. 10). 
After the bill bad been verified, the charges for personal calls were item
'ized, the money collected for these calls was deposited with the Base F~nce 
Officer, and the bill was certified for payment by accused (R.•10-11). 

This money was kept by Mrs. Helman on her desk during working 

hours, checked and put in the safe at night, and rechecked by her wheri 
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she removed lt in the morning. Accused and the Assistant Signal or
ficer were the onlr persons in the Signal Office who had the combination 
to the safe (R. 17 J. Sometime in July 1944 accused began to use thi,s 
money for his own purposes. Whenever Mrs. Helman found a shortage she 
called it to accused's attenti9n and he admitted taking the money and 
agreed to repay it, (R. 11). Accused made no effort to conceal his _ 
aativity in this regard. He referred to it openly as "hitting up 
Helman 1s till" and occasionally told her in advance of his intentions 
(R. 24). Accused's withdrawals made it necessary to use all the money 
in the fund to cover the amount due on the telephone bill, even though 
some of it had been collected for calls made subsequently to the 10th 
of the month and was thus not allocable to the bill it was used to pay. 
If there still was not enou6h money after this was done, accused would 
make up the shortage (R. 12). 

On 21 December 1944 orders were issued transferring accused 
from the 1455th Base Unit (R. 6). Pursuant to orders from higher head
quarters accused filed a "clearance sheet" with the Personnel Office on 
2 January 1945 (R. 27-29). Among other things this "clearance shee"ti" 
contained a certification over accused's signature to the effect that, 

"***I have transferred all property, r~mds, and all 
other items for which I am accountable and responsible, and 
have in my possession a receipt for same from the Officer 
succeeding me. , 

11 (I further cert.ify that) I have incurred no other indebt
edness or obligations during my assignment at this station." 
(R. 29; Pros. Ex. 6). 

On 1 January 1945 accused had a conversation with the Tra~~~ 
portation Officer at the base and the following day this officer reti~ped 
Pullman accommodations to Albany, New York, for accused on a train leaving 
Havre, Montana, on 4 January at ll:20 p.m. which accused could meet by 
taking the 7:40 p.m. train from Great Falls (R. 7, 8). . 

When Mrs. Helman learned of accused's transfer she spoke to 
him several times about the shortage. On 3 January she asked accused 
if he was leaving that night and accused replied that he was not and 
that he could not leave until he had repaid the money he Qad taken (R. 
13, 15). He also gave,the Assistant Sign.al Officer the "impression" 
that he was not leaving on 3 January (R. 23). It was stipulated by and
between the prosecution, the defense, and the accused that accused left 
Great Falls, Montana, for Havre, Montana, on 3 January 1945 on the·,:7,40 
p.m. train {R. 8). When it was discovered on 4 January that accused had 
departed the Assistant Signal Officer notified Base Headquarters and, 
as a result of this report, an audit was made of the account (R. 25). 
This revealed that there was a shortage of i>340.95 (R. 14; 17, 26; Pros. 
Exs. 1, 2). On the afternoon of the same day (4 January) about 1~:.}0;_:p~m• 
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accused telephoned Mrs. Helman from Havre, Montana, and told her that 
he was sending a check which she would have to hold "a day or two" until 
he telegraphed her to cash it. She informed him that the shortage had 
been discovered and connected him with Major Herman Marshall, Director 
of Supplies and Services at the base (R. 15). Major Jlarshall told ac
cused to return to the base as quickly as possible (R. 21). On 6 January 
1945 Mrs. Helman received a letter from accused postmarked 6 p.m. on 
4 January and mailed from Havre, Montana. Inclosed in the letter was , 
accused's personal check dated 9 January 1944 (sic) in the sum of $365 
payable to the Treasurer of the United States. The letter called at
tention to the fact that the check was dated "the 9th" but instructed 
Mrs. Helman not to cash it until accused had telegraphed her (R. 15; 
Fros. Exs. 3, 4, 5). This check was never deposited but the shortage 
was repaid to the Base Signal Office on 6 January (R. 16, 18). 

4. After being advised of his rights accused elected to be 
sworn and testify. He stated that he was-graduated from Virginia 
Military Institute as an electrical engineer and that he practiced 
his profession until he entered the Army in February 1942. He was 
assigned to Fort Monmouth, New Jersey, for Signal Corps training. 
From there he went to Harvard University for four months and then to 
the Massachusetts Institute of. Technology for three months where he 
was given advanced technical training. He then attended school at 
Camp Murphy, Florida, and at the completion ot his course he was as
signed to Great Falls as a Signal Officer (R. 34-36). He admitted 
taking money from the f'und "not with any intention to defraud or keep 
it but more or less as a damned fool." Inasmuch as his orders granted 
him a delay en route he could have left the base any time after 1 Januaey 
but his decision to depart on 3 January was Illa.de suddenly about 6 p.m. 
that night and with full knowledge that he had not settled his accounts. 
However, he intended to COl!llllunicate with the Signal Office from Havre 
the next day with respect thereto. Arrangements had been made with his 
family to provide him with the money necessary to make restitution but 
due to a misunderstanding they were holding it for him until he arrived 
home. For this reason he postdated the check which he mailed to Mrs. 
Helman (R. 35-38). 

On cross-examination accused admitted that the fund was $340.95 
short when he left the base and the shortage was the result of his with
drawal~ of various sums over a period of months for his personal use. 
He always intended to ~epay it, never denied responsibility for it, and 
whenever Mrs. Helman lacked enough money to pay the telephone bill he 
would give it to her.' One reason for his not leaving the base earlier 
when he was notified of his transfer was the tact that he was trying to 
get funds to cover the shortage. When he telephoned Mrs. Helman from 
Havre on 4 January he was not aware that the shortage had been discovered 
and his only purpose in calling was to notify her that he was sending a 
check. Accused had s~gned and delivered "the clearanc·e sheet" to the 
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Personnel Office on 2 or 3 January 1945 and was aware that in certify
ing to his freedom from indebtedness he was not making a true statement. 
However, at the time, he intended to replace the money before he left 
the base (R. 38, J9). 

Captain John A. Hayes, Signal Corps, Signal Officer at Gore 
Field, testified that he had known accused for two years and during 
that period he frequently came into contact with accused in connection 
with their work. In his opinion accused was "as-good a ·signal officer 
as there is in the Air Forces" (R. 30, 31). . · 

Captain Robert E. Latham, the officer in charge of AACS 

facilities at the base testified that in the performance of his duty 

he dealt with accused daily for a period of six months. Accused was, 

in his opinion, superior to any other signal officer with whom he had 

dealt (R• .32). . 


Thomas P. Newcomb, local manager for the Mountain States 
Telephone Company in Great Falls, testified that from L1ay 1942 to 
June 1944 his duties brought him into contact with the Signal Officers at 
a f.eat many bases and that accused was superior to all of them (R• .33, 
.34 • . 

Captain James H. Teeter, Military Personnel Officer st; the 
base, testified that accused's W.D.,A.G.O. Form No.· 66-2 showed that 
Colonel Meredith had given accused a rating of superior from the period 
6 October 1944 to 31 December 1944 {R. 7). 

Major Herman Marshall, Director of Supply and Services at 
the base, testified that he bad frequent dealings with accused in the 
course of his duties and that accused was "far superior to any Signal 
Officer I ever met of any rank" and that his services were "tremendously 
valuable to the government.• {R. 22). 

5. a. Specification 1 of the Charge: 

This Specification alleges that accused over a period extend• 
ing from 1 February 1944 to 1 January 1945 wrongfully converted to his 
own use the sum ot $340.95 which had been collected pursuant to para
graph lO, AR 105-.30, 'Z"/ February 1943, to pay for personal telephone 
_calls ma.de with facilities for the use of which the Arm7 was charged. 
This regulation provides that the commanding officer of \.post, camp, 
or station will collect the cost of such calls, plus.the tax, and trans
mit the funds so collected "promptly, as and when receive.d" to the 
disbursing officer who is to account for them as special deposits. In 
the event payment is made other than in cash the-instrument of' payment 
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must be drawn in favor ot the Treasurer of the United StateB. In no 
circumstances are these f'unds to be deposited in the post signal f'und•. 
Enough of this regulation has been summarized to show that it contem
plates that the f'und will be segregated while it is 1n the hands of the 
commanding officer. Although accused as Base Signal Officer acted as 
collecting agent in lieu of the commanding officer, and although the 
fund collected was, as a matter of administrative convenienc_e, retained 
at the Signal Office until the time came for payment of the telephone 
bill, the obligation to segregate and earmark it persisted. The evidence 
establishes that this was done. It similarly establishes, and accused 
admits, that commencing in July 1944 he used this f'und for his own 
purposes so that when he was -transferred in Januaey 1945 there was a 
shortage in the f'und due to his withdrawals in the amount of $340.95. Re
gardless of accused's intention to repay the sums be took, the diversion 
of them by him for his 0111n purposes constituted a wrongful conversion 1n 
violation of Article of War 96. The record, therefore, amp'.cy' sustains 
the !ind~ of guilty of this Specification. 

b. Specification 2 or the Charges 

This Specifi~ation alleges that accused on 2 Januaey 1945·1n 
an official capacity false'.cy' certified that he had transferred all funds 
for which he was responsible to the officer who succeeded him. The 
evidence establishes, and accused admits, that he signed the certificate 
set out in this Specification pursuant to atanding e>rders in efi'ect at 
his base. It is similarly undisputed that at the time he tiled thia 
certiricate, 2 January 1945, accused knew that he had tailed to transfer 
to his successor some $340.95 ot the f'unds he had collected for personal 
telephone calls. The record ampl1supports the find~ng or, guilty ot this 
Specification. , 

6. After the court bad voted on the findings and opened to hear 
evidence or previous convictions the law member asked the trial judge 
advocate and defense counsel if the fact that previous punishment had 
been imposed on accused under Article of' War 104 should be read to the 
court. The trial judge advocate stated that it should not be considered 
and the defense counsel stated that it should not even have been mentioned. 
Arter sentence was imposed a poll or the court revealed that onl;r the law 
member and the president knew that accused bad been punished under·1rtiole 
or War 104 prior to the law member's mentioning it. While it baa been 
held that the receipt in evidence of-the records of company punishment 
under .Article of' War 104 is prejudicial to the interests ot accused 
(2 Bull. JAG 183),the Board or Review is of th• opinion that the mere 
reference to the fact that punishment waa imposed, without more, while 
improper is not prejudicial error under Article ot War.37. 

7. The entire court -ot nine members who sat during' accused I a 
. trial 11igned a joint recommendation of clemency to the ef'rect that ao~used 
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be retained as an officer. In addition seven of these members wrote 
inaividual recommendations to the same tenor. 

8. War Department records show that accused is 33 years of 
age and unmarried. He was graduated from Virginia Military Institute 
in 1934 and worked as an engineer up to the time he entered on active 
duty with the Army. He was appointed a eecond lieutenant, Infantry, 
Officers Reserve Corps, 00·31 May 1934, and r~appointed in the same 
grade on 31 May 1939. He was ordered to active duty on 14 February 
1942, promoted to first lieutenant on 24 February 1943, and to captain 
21 January 1944. On 19 June 1944 he was reprimanded, restricted to his 
barracks for one week, and directed to forfeit $115 of his monthly pay 
wider Article of War 104 for cashing nine checks during the first three 
months of 1944 and two checks in May without having sufficient funds on 
deposit. 

9•.The court was legally·cons-ti-tuted and had jurisdiction o! 
the accused and the subject matter. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
In the opinion of the.Board of Review the record of trial is legally 
sufficient to support the findings of guilty and the sentence, asap
proved by the reviewing authority, and to warrant confirmation of the 
sentence. The sentence imposed is authorized upon conviction of a 
violation of Article of i7ar 96. 

~-•44 d( '2rzA1:{ , Judge Advocate 

{t};r2t--,,,14 J 1,,,., £'t,(-f~--(, Judge Advocate 

~~ , Judge Advocate 
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SPJGH-CM 2:l74S7 1st Ind 
Jl!N 1 l lS45

Hq ASF, JAGO, Washington 25, I>. ~. 

TOa The Secretary of W~ 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted here~ith for your action the record of trial 
and the opinion of the Board of Review in the case of Captain Augustine 
F. Lambe, Jr. (0-314468), Signal Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of wrongfully converting to his own use the sum of $340.95 from 
funds which he was required to collect to reimburse the Army for personal 
telephone calls made by personnel at his base (Specification 1 of the 
Charge) and guilty of knowingly and falsely certifying that he had trans
ferred all funds for which he-was acco1.1,nt.able and responsible to the of
ficer succeeding him (Specif'ication· 2or the Charge), all in violation of 
Article of War- 96. --He was- sentenced to be dismissed the service, to for
feit ·all pay and allowances due or to become due and to be qonfined at 
hard labor for three years. The reviewing authority approved only so 

_much 	 of the sentence as provides for dismissal, total forfeitures and 

confinement for one year and forwarded the record of trial for action 

under Article of War 48. · 


.3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review • . The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence, as approved by the reviewing authority, and to warrant 
confirmation of the sentence. I concur in that opinion. Accused as 
Base Signal Officer at the 1455th Army Air Forces Base Unit, Great F,alls, 
Montana, was assigned the duty of collecting the charges for personal 
telephone calls made by personnel at the base with facilities for which 
the Army was billed. The fUnd so collected was kept at the Signal Office 
until the monthly telephone bill was received and verified, and then suf
ficient money to pay it would be deposited with the Disbursing Officer. 
Due to the time lag between the end of the monthly billing period and 
the receipt and verification of the bill there was usually an excess 
in the fund over what ~as necessary to pay the current bill, caused by 
collections having been made which were allocable to the next monthly 
billing period. In July 1944 accused began to use this money £or his 
own purP,9ses. He made no attempt to conceal his activities in this 
respect, -and both the civilian employee who actually handled the col- . 
lections and the Assistant Signal Officer were fully aware of them.·· 
If at any time there was not sufficient money to pay the monthly bill 
accused would make up the shortage. On 21 December 1944 orders wero 
issued transferring accused from the 1455th Base Unit. In connection 
with his change of station and ,pursuant to orders, accused .on 2 January . 
1945 submitted, over his own signature, a "clearance sheet" certifyin_g 
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that he bad transferred all funds for which he was accountable or re

sponsible to the officer succeeding him. Prior to this date accused 

had discussed the shortage existing in this fund with the civilian 

employee who had custody of this fund and assured her he would make 

restitution. Although he was scheduled to leave on 4 January he left 

suddenly on the 3d. When it was discovered at the Signal.Office on 

4 January that accused had departed without making restitution the 

matter was reported to Headquarters. Shortly after this report was 


. made, and before he knew that the existence of the shortage bad been 
reported, accused on 4 January telephoned the Signal Office and stated 
that he was sending a check for the full amount of his shortage. He 
further told them that the check would be postdated because he had to 
wait until be arrived home to procure funds to cover it. He was ordered, 
however, to return to the base immediately. Such a check was received . 
from accused in an envelope postmarked 4 January but it was never deposited.· 
Instead, accused made up the deficit by a ~sh payment on 6 January. · 
The entire court of nine members who sat during accused's trial signed. 
a joint recommendation of clemency to the effect that accused be retained 
as an officer stating that they did not believe accused was dishonest 
but merely careless. Seven of these members also wrote individual recom
mendations urging accused's retention in the service. In addition Captain 
John P. McQuillen, the Trial.Judge Advocate who prosecuted accused, appeared 
before the Board of Review and made recommendations to the same effect. 

For the foregoing reasons I recommend that the sentence asap

proved by the reviewing authority be confirmed but that the execution of 

the dismissal be suspended during good behavior, the confinement be re

mitted and the total forfeitures be reduced to forfeiture of pay or $50 

per month for six months and tlls,t the sentence as thus modified be car

ried into execution• 


. ,4. Consideration has been given to a letter, with inclosures, 

fr.om the Honorable James E•.Murray, United s·tates Senate, dated 28 March 

1945. 


5. Inclosed is a form of action designed to carry into execution 

the foregoing recommendation, should it meet wit:11 your approval. 


Q_ A ~---.0-0____.__ 

3 Incls MYRON C. CRAMER 
l. Record of trial Major General 
2. Ltr fr Sen Murray, The Judge Advocate General 

28 Mar 45, w/incls

31 Form of action 


C lentence aa.approved by' the reviewing authority- con1'1.rmed but execution 
1

mod.11'ied_ on recommendation ~ The Judge Advocate General. ocm 243,19 ;une 194Si 
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(151)WAR DEPARTMENT 
11.rmy Service Forces 


In the Office of The Judge Advocate General 

Washington, D.C. 


SPJGK - CM 277518 

2 9 MAR 1945 
U N I T E D S T A T E S 	 ) THIRD AIR FORCE· 


) 

v. 	 ) Trial by G.C.M., convened at Barksdale 

) Field, Louisiana, 9 March 1945. Dis
Private CLYDE c. ANDERSON ) honorable discharge and confinement 
(6388313), 360th Army Air ) for three (3.) years .and six (6) months. 
Forces Base Unit, Squadron ) Penitentiary._ 
S, Brownwood .A:rrrrJ Air Field, ) 
Browmvood, Texas. ) 

HOLDING by the BOARD OF REVIE.Yl 
· LYOH, HEPBURN and MOYSE~ Judge Advocates. 

----------------------~------
1. The Board of Review has examined the record of trial in the case 

.- of the soldier named above. 

2. The evidence is legally sufficient to support the findings of 
guilty of the charges and specifications. The question requiring considera
tion is the propriety of designating a penitentiary as the place of confine
ment. 

3. The only offense of which accused was found guilty which is recog
nized as an offense of a civil nature and so punishable by penitentiary 
confinement for more than one year by a statute of the United States of 
general application within the continental limits of the United States or 
by the law of the District of Columbia is the offense of obtaining under 
false pretenses the sum of ~O, as alleged in Specification 5 of Charge I. 
The maxim.um punishment by confinement authorized by paragraph 104c of the' ~ - .Manual for Courts-llirtial for this offense is confinement at ha.rd labor 
for one year. Assuming, but not deciding, that Specification 5 of Charge 
I properly charges the offense of obtaining money under false pretenses, an 
offense recognized as one of a civil nature and so punishable by penitentiary 
confinement for more than one year by the law of the District of Columbia 
(oh. 13, Title 22, Code of-the D.ofC.), a penitentiary may not be designated 
as the place of confinement under a sentence adjudged by a court-martial 
"unless also the period of confinement authorized and adjudged by such court
martial is more than one year" (AW 42). 

Inasmuch as the authority for penitentiary confinement is· basically 
conditioned by AI:ticle of War 42 upon conviction of some particular offense 
recognized by Federal civil statute. it is clear that the further condition 
pertaining to the period of confinement authorized and adjudged by a court
martial likewise relates to the confinement authorized and adjudged for that 
partioula.r offense. The entir.e .context of the Article supports this view. 
Confinement in excess of one yea.r not being authorized by the Manual for 
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Courts-Martial for the offense here in question, it follows that penitentiary 
oonfiner..ent in the case is not authorized (CM 226579, ~· B.R. 15, P• 125, 
CM 266484)•. 

4. For the reasons stated, the Boa.rd of Review holds the reoord of 
trial legally sufficient to·support the findings of guilty and the sentenoe 
to dishonorable discharge, forfeiture of all pay and allows.noes due or to 
become due,· a.nd confinement at hard labor for three yea.rs and six months 
in a place other than a penitentiary, Federal reformatory, or other oorreo
tional institution. · 

Judge Advocate. 

, Judge Advocate. 

SPJGK - CM 277518 

H:J. MF, JAGO, Washington 25, D.C. 

TOa CG, 3rd Air Foroe, Tampa, Florida• 

. . 1. In the case of Private Clyde C. Anderson (6388313), 360th .Army Air 
Foroes Base Unit, Squadron S, Brownwood Array. Air Field, Brownwood, Texas, 
attention is invited to the foregoing holding pf the Board of Review that 
the record of trial is legally suffioient to s•pport the findings of guilty 
and the sentence to dishonorable discharge, forfe~ture of all pay and allow
ances due or to beoome due, and confinement at ha.ra: .iabor for three years and 
six months in a place other than a penitentiary, Fede~al reformatory, or 
other.correctional institution, which holding is hereby·approved. Upon the· 
designation of a place of confinement other .than a penitentiary, Federal 
reformatory, or other oorrectional institution, you will have authority to 
ortier the execution of the sentence. 

2. When copies of the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching 
copies of the published. order to the record in this case, please place the 
file number of the record in brackets at the end of the published order, 
as .followsa 

(CM 277518 ). 

C!. - ~sa~--P--. 


1 Incl MYRON C • CR.AMER 
Record of trial Major General 

The Judge Advocate General. 
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'i't\R DEPARTMENT 

A:nny Service Forces 
· In the Office of 'Ihe Judge Advocate General 

Washington, D.C. 

SPJGQ 

CM 'Zn564 


UN I T E1l STATES 	 ) XX CORPS 

) 


v. Trial 	by G.C.](., convened at 
~ Headquarters XX Corps, A.P.O. 

Technician Fourth Grade ) 340, Thionville, France, 25 
WAF.Rm E. SMITH (32187738), ) January 1945. To. be shot to 
84th Chemical Smoke Genera- ) death with musketry. 
tor Com:p3.ny~ A.P.O. 230, ) 
New York, New York. · ) 

OPINION of tre BOARD OF REVIEW 
ANDfil.WS, FRED:EfilCK and _BIERm, Jud~e J.dvocates 

· 1. The Boa.rd of Review has examined tre record of trial in the 
case of· the soldier named above and submits this, its ,opinion, to The 

. Ju:ige Advocate General. · 

· 2. The accused was tried upon the following Charge and Specil'i 

cation r 


CHARGE: . Violation of the 64t~ Article of Wir. 

Specifications In that T/4 Warren E •. Smith, 84th Chemical 
Smoke Generator Company, raving rec~ived a la.wful 
cormna.nd fran 2nd Lt John R. Beckett, 84th Chemical .. 
Smoke Generator Company, his superior officer, to 
11 get up out of bed and go with us on the line 11 , or 
words to that effect, did, at Wallerfangen, Germ.my, 
on or about 21 December 1944, willfully disobey the 
same. 

He pleaded not guilty to and was found gu:I.J.ty .of the Specification 
and Charge. No evidence of previous convictions was introduced. He 
was sentenced 11to be shot to death with musketry". All members or · 
the court present concurred in the findings and sentence. The review
ing authority approved the sentence and forwarded the record of trial 
"for action under Articles of War 48 and 50½11 • The Comm&.nding General, 
.&l.ropean Theater or Operations, forwarded the record of t,rial "for 
action by the President under Article of War 48", canment:l.ng as 
follows, 	 · 
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"Obedience to authority is a vital principle in military 
life. .ls has been observed by the Supreme Court of the. 
United States, the army is not a deliberative body, its 
law is that of obedience. No question can be left open 
as to the right to command or the duty to obey. When dis
obedience is indisputably wilful, deliberate, without ex
tenuating circumstaI).ces, and, as here, a refusal to perform 
a military duty requisite to a combat mission and security 
of forces engaged against the enemy, the death penalty is 
appropriate. Accusecl' s 1'/ilful disobedience of the lawful 
comrra.nd of his superior officer was a deliberate, calculated 
act, not a hasty and spontane6-.i.s, unreasoned reaction to the· 
stra:l.n of battle. In the light of these circumstances, I 
am constrained by my responsibility to millions of loyal men 
who serve with unselfish devotion the needs of their country 
to reco:m:iend that the death sentence be confirmed and exe
cuted, as jus_t and axemplai'y-punishJlent. II 

3. Briefly summarized, the eviderx::e for the prosecution is as 
follows: 

A.ccused ms a member of the operations platoon, 84th ChE1111ical 
Smoke 'Generator Company, which platoon was canrra.nded by Seccnd Lieu
tenant John R. Beckett (R. 6, 8, 10, 11, 13). Ch or about 21 December 
1944 the organization was "located" at Vlallerfangen, Germany, on the 
west bank of the Saar River, and was engaged in putting up a smoke· 
screen in order to aid the infantry in crossing the river (R. 6-10, 
14). The Germans were en the east side of the river, apparently about 
.300 yards from its bank (R.. · ll, 12, 14). The accused's organization 
was under enemy artillery and mortar fire and evidently sane small 

·. arms .fire, and, in the words of' one -wi iness, thinss were "pretty hot" 
(R. 9, 10, 12-14). The Germans shelled tha unit during all of a:> ' 
December an:l ran it out of its positions three or frur times. The 
smoke generators were described as being 11 out in the open there" (R.
9). 

Originally, accused had been in the communications section 
of the- unit, but in September 19/44, the operations sections being 
short of n:en, the communications section was ''broken up" and its per
sonnel transferred to operations (R. 11, 15). Sergeant M. c. Person 
was a.ccused 1 s section leader (R. 6, 8). The operations platoon 119.d 
twelve smoke generators, some of which ware not in working order at 
the time. It takes two men to operate a generator and there were · 
twelve generator operators in Sergeant Person's section (R. ~l, 12, 
15). Since ·sane of the generators were not running, generator opera
tors were used for repair and. supply work (R. 12, 15). 
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"For the time being", accused was engaged in operating a 

generator, and Lieutenant Beckett con~idered him e. "skilled" opera.

tor (R. 12, 15). A.ccused had not been used on the supply detail. 

Lieutenant Beckett delegated to hi~ section.leader the matter of 

rotating the !llen for .tha t service (R. 15). 


At night the company stayed in town (R. 6). About 6:30 a.m., 
21 December, Lieutc.nant Beckett told Sergeant Person to get his men 

.'up and get re&.dy to go out 11on the line 11 for 11 smokine" (R. 11, 14). 
Explaining the meaning of the expression "going out on the line",' a 
witness stated: 11Yiell, we just go out and do our smoking, sir. ";1fe 
were smoking the Saar river there" (R. 9). V,'hen Sergeant Person gave 
the ·afore.mentioned order to accused, the latter sa.id that he was not 
going to get up that morning and that he wanted to stay in that da,y 
(R. 8, 9, 11). Person asked accused what was wrong, to which accused 

replied that he "just wasn't going to get up that morning". Accused 

gave no reason, and in reply to Person's qu~ry whether he was sick, 

answered 11 no11 (R. ll). · 


Thereupon the assistant operations sergeant, Samuel B. Hendrix, 
was summoned, told accused to go out, and asked him what was wrong (R. 
6, 8, ll). Accused replied _trat he was not sick but that he thought 
he sho~l.d have the day off and intended to stay in bed (R. 6-8). 

Sergeant Person then summoned Lieutencl.llt Beckett, who, upon 
arrival, asked accused '\'Iha t was wrong. Accused said that some of the 
men rad avoided going out en the line by claiming sickness and that 
he was not clai.'Iling sickness but "just wasn't going out that dayn 
·(R. 7, 9, 11, 14). Lieutenant, Beckett told him to 11 get out and get 
re3.dy to go on the line 11 , to which accused replied, 11Sir, I dcn 1t 
want to go out tcday11 (R. 7, 9, ll). Thereupon Lieutenant Beckett . 
said, "Smith, t.qis is a direct order", and he told accused to get up, 
put cn his clothes, and ge_t ready to go out on the line (R. 9, ll, 11+). 
Lieutenant Beckett then aslced, 11Are you going?", to which accused 
responded, ''No, not now 11 (R. 11). Accused also.::aid, "I'll get up 
later, but I'm !}Ot going cut today; I'm going to take the day off"· 
(R. 14). Lieutenant Beckett immediately placed accused under arrest 
(R. 16). Accused did not get up and go out on the line during the day 
(R. 7, 15t 16). 

4. The accused na.de an unsworn statement, in substance as 

follows, 


About 17 December 1944 the cownunications section was broken 

up, sine e it was not needed at the time for laying wire or opera ting 

radios. Host of its members were assigned to the operations section. 

The unit cO!!!m:Ulder explained tmt the reorganization was necessary 

because of the shortage of ::ien. Accused accepted the reorganization
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in gocxl spirit until he saw the .:fullacy of· the comnand ing offie er I s 
statement. There ·cruld hardly ha~ been a shortage of generator 
operators when there were never more thap. frur generators in opera
tion at. any one time. 

There were two m~n in the canpany classified as smoke gen:.. 
erator operators bnt assigned to other duties. Fux:thermore, .there 
were two other men assigned to jobs not authorized by the table of 
organization (R. 16). · · · ~ · 

A.ccus ed I s army specialist class.ifications are cler1-::-typist, 
clerk-general, radio operator, and radio repairman. By reason of his 
classifications, accused felt tra.t he had been unfairly chosen for 
smok13 generator operator duty vmen "these other men" were available. 
While performing the 'duty of a general clerk shortly after the a<,ti
vation of the company, accused learned to type, and later he acted as 
an assistant to the operations and training officer. At one time he 
served as a radio operator•. He has instructed meobers of the organi
zation in reading and writing-and various other natters ccnnected 
with the duties of the unit. 

Even since the breaking up of the communications section, 
so;:ie men have continued to operate basic communications. ,Those :men 
had received training a:rrl instruction from accused. · 

At t:imes vmen there ms a tenporary shortage of generator 
operators, accused operated a generator in addition to his duties as 
a radio operator, and often worked eighteen hours a day. 

. '' 
. Al.though accused did not criticize Lieutenant Beckett "for 

doing 'What he did", accused considered it 11an act ,of pettines-s". 

Accused's statement mds as followss ·, 

11! think the court can understand my feeling: when you look 
around you and see the men that you've taught doing their 
jobs that I in some measure taught them to do, and you a.re 
relegated to the job of generator operator, it•s - well, 
yru can see how I would feel about this. When you look around 
you and see the men 'Who, because of you have been able to 'hold 
their stripes and do their jobs, or of being able to read and 
write and then you are yourself found to be of no more service 
to the unit than a generator operator, which is ,just a basic 
unspecialized ,job - there was no way of saying to the CO, 
although I told him once, my feelings in the matter. H·e told 
me that what I had dona was simply beyond the c;all of duty 
it seems tom~ that after doing all this work for the organi
zation that they simply sat, in returns " ••• get 011t•• ·". 
(R. 17). 
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5. The guilt of accused was proved not only beycnd a reasonable 
doubt but beyond any doubt at all. Having received a lawful order 
from Lieutenant Beckett, his superior officer, to "get up out of bed 
and go with us on the line", or words to that effect, accused will 
fully disobeyed it at the time·and place alleged. The order demanded 
immediate canpllance, an::1 'When that compliance was refused, Lieutenant 
Beckett was clearly within his rights in placing accused under arrest. 
He owed no duty to await a possible change of heart by accused nor to 
engage in further entreaty. Although aecused may have professed an , 
intention to get up later (which would not hav~ be:en a ccmpliance with 
!,he order), he made it clear that he was not going out on the -line 
and .~l:lat ha ~tended to take the day ?ff •. 

Accused's cl.aimed dissatisfaction w.i.th the treatment accorded 
him, as expressed in his unsworn statement, is entirely ·beside the 
point so far as his guilt is ccncerned. It was not for him to deter
mine in what capacity he might serve most.effectively. A more fiagrant 
case of vd.11.t'ul .disobedience is difficult t'o ccnceive. .·. 

6. Attached to the record of trial is a c'anmunication from 
Captain Js.ceo H. Turner, stating that accused I s efficiency and charac
tel' were excellent during a period of several months before he went · 
overseas, and that accused, ~ only child, at times shows a strain 
of stubbornness wl)ich ".should not be considered altogether a.a insubor-. 
dination 11 • Captain Turner suggest~ that intelligent leadership might 
have prevE3?ted -"such an event". 

7. The Crarge Sheet shows that the accused is 24 years of age 

and was inducted en 12 Novenber 1941. · 


· 8. The court was legally' constituted and h9.d jurisdiction. No 
errors injuriously affecting t:00 substantial rights of the accused 
were canmitte:i•. In the opmion of th_e Bea.rd o"f Re~aw the record of 
trial is legally sufficient to support the· findinE;s and sentence an::1 
to warrant confirmaticn of the sentence. · The death penalty is auth

. orized by Article of War 64 for the offense of whic!1 acc'JlSed was found 
. guilty. 

,s 
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SPJGQ-CM 277564 1st Ind 

'Hq ASF, JAGO, Washington 25, D. c.JUN 2 G 1945 
TO: The Secretary of War 

l. Herewith transmitted for the action of the President are 

the re cord of trial and '!;he opinion of the Board of Review in the 

case of Technician Fourth Grade·\~arren E. Smith (32187738), 84th 

Chemical Smoke Generator Compan;y, A.P.O. 230, New York, New York. 


2. I concur in the opinion of the Board of Eeview that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation of the sentence~ en 9 May 1945, 
the Commanding General, European Theater of Operations, who previ
ously had recommended that the death sentence be carried into exe
cution, modified his previous _acti9.!!-and. reconunended that the sen
tence be commuted to life impriscinment. However,. considering all 
the eircumste.nces .:of thi-s case, I consider life imprisornnent -to be 
too severe a punishment. Consequently I recommend that the sentence 
be confirmed but commuted to dishonorable discharge, forfeiture of 
all pay and allowances d1;1e or to become due, and confinement at 
hard labor twenty years,; and that the sentence as thus modified be 
carried into execution. I recommend further that the Eastern Branch, 
United States Disciplinary Barracks, Greenhaven, New York, be desig
nated as the place of confinement. 

3. · Consideration has been given to a letter from the accused 
to the Commanding General, European Theater of Operations, dated 7 
Uarch 1945, which letter has been forwarded to this office and · 
accompanies the record of trial. 

4. !nclosed are a draft of a le'tter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry the above reconnnendation into · 
effect, should such action meet with approval. · 

~o.._,._....,_.,.,.____ 

MYRON C~ CRAMER 

. 4 tncli:f 
Major General 4 

The Judge Ad,vocate General 
1 Fee of Trial 
2. Form of Action 

·3. Drft of·ltr for sig s/w.... 
4. Ltr fr accused dated 7 l!ar 1945 . 

( Sentence confirmed but c01111m1te-i.to dishonorable discharge_- total . 
!orf'e~tures ~ continement !or twenty' :reara. OCH:) 405, :n 1ug l94S). 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGK - CM 277595 
' 

UN IT E D1 ST ATE~ ) 

~v. . ) 
Second Lieutenant HENRY A. ) 
RACK.IN 
Corps. 

(0-582281), Air ) 
) 

13 APR 1945 

\'HIRD AIR FORCE 

Trial by G.C.M., convened at Lake 
Charles Army Air Field, La.lee Charles, 
Louisiana, 20 and 21 February 1945. 
Dismissal. · 

_..:...,.._
''---..; 

.:-OPINIQN ·of the BO.ARD OF REVIEW 
LYON, HEPBURN e.nd MOYSE, Judge .Advocates 

. . 
,,.··. 

1. The record of trial in the case of the officer nami,d above has 
been examined by-the Boa.rd of Review and the Boa.rd submits this, its 
opinion, to The Judge Advocate General. 

2. . The accused was tried upon the following Charges and Specifica
tions a 

CHARGE Is Violation. ot the ·93rd Article of Wa~. 
(Finding of guilty dhapproved by reviewing authority.) 
(:_i" ·L~~.~: :.r.?· . 

Speoitications:.l to 4 incluaivea (Findings of not guilty) 

·CHARGE !I1 Violation ot the 95th Article ·of War, 

Specificat{on\i . In that Second Lieutenant Henry A. Ra~ki.n/Squadron 
U, 332d A.rJll1' Air Forces Bue Unit,. Combat Cre,r Training Station,.' . 

. then assigned Squadron N, Lab Charles Re.placement Training Unit• 
(Medium Bombardment). Lake Charles J.rm:, .Air Field, Lake Charles,.' 
Louisiana, did, at Lake Charles Arrrr., Air Field, Lake Charles, . 

-•..,_. 	 Louisiana, on or about 11 September 1944, ,with intent to deceiw 
the Commanding General,· Eighth Service Cooamand, Dallas, Ten.I', 
oftioiall;y report in writing, to the aaid Commanding General, ·. 
that the personal.effects of Second.Lieutenant Charles J. Conn. 
deceased, and Second Lieutenant Raymond L. Roelle, deceased,· 
and Corporal Bennie D. Hudson, .deceased, had been shipped to. 
Charles c. Conn, New Londoll, lll.ssouri, ~d Mr1. Edith Roelf~• 
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3471 West 155th Street, Cleveland, Ohio, and to Mrs. 
Florabell Hudson, 800 North Wolf Street, Muncie, In'diana, 
respectively, which reports were known by the said Second 
Lieutenant Henry A. Rackin to be untrue, in that the sum 
of one hundred and eighty dolla,rs ($180.00); lawful mo.nies 
of the United States, property of the estates ot said' 
decedents, ha_d not been shipped to said repres,entatives 
of said estates, respectively, the exact interest of each 
estate in the sai4 sum being unknown. 

Specification 2a In that Second Lieutenant Henry A. Rackin, 
Squadron U, 332d Army Air Fcrces Base Unit, Combat Crew 
Training Station, then assigned Squadron N, Lake Charles 
Replacement Unit (Medium Bombardment), Lake Charles Army
Air Field, Le.ke Charles, Louisiana, did, at Lake .Charles· 
Anrr:f Air Field, Lake Charles, Louisiana, on or about 11 
September 1944, with intent to deceive the Commanding 
General, Eighth Service Co:mm.end; Dallas, Texas, officially 

. report in writing to the said Commsnding General" that the
personal effects of Second Lieutenant Spero Abraham, de
ceased, had been shipped to Mrs. Helen I. Abraham, mother. 
of the deceased, to 1215 Grove Street, Vicksburg, Mississippi, 
which report was known by the said Second Lieutenant Henry 
A. Rackin to be untrue, in that he had :riot shipped the sum 
of one hundred and twenty-five dollars ($126.00)~ property 
of the estate of said decedent, to Mrs. Helen I. Abraham•. 

Specifications 3 and 4 are identical with Specification 2 except 
as to the name of the deceased, the deceased's relative, and 
the amo\.m.t ot money that the accused had failed to ship, 
which differences wtires 

Specification Deceased Relative- Amount 

3 2nd Lt. Noah A. Lunsford James P. Lunsford $46.35 
'4 2nd Lt. Billie E. Isgrigg Mrs. Bernice L. $117.00 

;rsgrigg 

He pleaded not guilty to the Charges and the Specifications. He was found 
not guilty of all of the specifications or Charge I; not guilty of Charge 

(in violation·or A.W. 93). but guilty of a violation of the 96th Article 
of War, and guilty of Charge II and its Specifications. No evidence was 
introduced of any previous conviction. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due, aid 
to be confined at hard ,labor for a period of three months. The reviewing · 
authority disapproved the finding of guilty of Charge I, as modified by. 
the court, approved only so much of the sentence as provided for dismissal 
from the service, and forwarded.the record ot trial for action under 
Article ot War 48. · 

2 

I 
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3. 	 Evidence. 

a. 	 For the prosecuti,on. 

\ 


On 3 August 1944 ,accused, a second lieutenant,· Air Corps, 
stationed at Lake Charles irmy Air Field, Louisiana, was appointed Summary 
Court Officer by Special Order 96 of that Field for the purpose of securing 
and disposing of the effects of Lieutenants Noah A. Lunsford, Billie E. 
Isgrigg, and Spero Abraham, all of whom were killed :i,n an aircraft accident 
on that date (R. 7, Exs. P-1 and 2). On 4 August 1~44 accused was similar
ly appointed Summary Court Officer by s.o. 96 for the same purpqse as to 
the effects of Lieutenants Charles J. Conn and Raymond L. Roelle and Cor
poral Bonnie b. Hudson, killed in an aircratt accident on that date (R. 7, 
Exs. P-1 end 3). Among the effects which were removed from the bodies of 
the deceased and delivered to accused were $126.00 belonging to Lieutenant 
Abraham, $46.35 belonging to Lieutenant Lunsford, and $117.00 belonging to 
Lieutenant Isgrigg (R. 8, 9, 10, llJ Exe. P-6, P-7, P-8). A wad of $10.00 
bills, which had been partially consumed by fire, was found in the plane 
in which Lieutenant Conn, Lieutenant Roelle and Corporal Hudson had been · 
killed. These bills were also delivered to accused (R. 11, 12, 17J Ex. P-9), 
who subsequently presented them to the Calcasieu-Marine National Bank of 
Lake Charles for redemption. An affidavit, signed by accused at the time, 
approximated the total amount as $100.00. a.nd represented that Lieutenant 
Conn was the owner thereof (R. 19; Ex. P•lO}. It was later determined that 

'the burned bills-amounted to a total of $180.00 and on l September 1944 a 
check in that amount was issued to the accused which he cashed on that date 

(R. 20-22, Ex. P-11). 

Boxes containing the effects of the deceased-and an inventory 
thereof were r~ceived during the month of September by their respectively 
designated relatives. The only money (not mentioned in the inventory) con!" 
tained in such boxes was $14.00·in currency and $5.70 in coias received by 
Mr. Charles Conn (R. 27J Ex. P-12); 94¢ received by Mrs •. Edith Roelle (R. 
29; Ex. P-2l)J $20.00 in currency received by Mr.·Jaines P. Lunsford (R. 33J 
Ex. P-34); $30.00 in currency received by Mrs. Hel'en I. Abraham {R. 35J E.x. 
~-43)J and $60.73 received by Mrs. B~rnice L. Isgrigg (R-37J Ex. P-48). 

By letters dated 11 September 1944, accused made,his final report 
as Summary Court Officer in each of the six death cases to the Comm.ending 
General, Eighth Service Command, Dallas, Texas. In each report accused 
stated that the personal effects of the decea~ed had been shipped to a desig
nated relative and listed as en inclosure a copy of WD AGO Form No. 5-l, 
Inventory of Effects, on which no cash was listed in any case {R. 27, 28, 
30, 32, 33. 35, 36, 37, 38J Exs. P•l3, P-15, P-22, P-24, P•3l, P-32, P-36, P-38, 
P-4;4, P-45, P-49, P-52).. . . · · 

Inadvertently the accused inclosed in the box sent to Mr. Conn 
a cow of the affidavit (Ex. P-10) that he had supplied the bank concerning 
the burned $10 bills showing 1hat they belonged to Lieutenant COllll. 
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On l October 1944, Mr. Conn wro'te to accused concerning several 
articles missing from his son's effects and inquired as to why he had_not 
received the amount of money shown on a copy of the affidavit which had 
been executed by accused at the bank m d which had been p_laced in his 
box. In a reply dated 5 October 1944, accused stated that the money 
mentioned in the a.ffidavit belonged to the enlisted man in the plane and 
that the only money which Lieutenant Conn had at the time of his death 
was that contained in his.billfold, and requested Mr. Conn to return the 
affidavit (R. 28, Ex. P~l6). Mr. Conn did not comply with accused's 
request that the affidavit be returned. 

As a result of a complaint from Mrs. Isgrigg concerning the 
manner in which her son's effects had been handled, an official investi• 
gation was started on 28 September _1944. The accused was notified of 
this fact on 5 October 1944 (R. 24,. 25). On 6 October,. accused sent 
$60.00 to Mr. Conn and contradicted his previous statements by explaining 
in the accompanying letter that it was his son 1s portion of the money fo'lmd 
in the plane (R. 28, Ex. P-17). He also wrote additional letters to Mr•. 
Conn on 10, 12 and 16 October in 19hich he attempted to explain the matter 
further (R. 29, Exs • .P-18, 19, 20). 

On 7 October 1944 accused sent Mrs. Edith Roelle a money order 
for.$60.00 with a letter stating in substance that this was the amount of 
money that the hospital "said" she should have received in the box with 
an explanation "I have a feeling you did not receive all the money that 
was coming to you, as one of nzy--cases were short considerably" (Ex. P•28). 
In a subsequent letter to her of 13 October 1944 the aocused explained that 
$180 was found in the plane in vihich Mrs. Roelle 1s son was killed, and not 
kn.owing which occupant of the plane owned the money it was decided that the· 
fairest thing to do was to divide it equally 811long the beneficiaries of the 
three occupants (Ex. P-29). . · 

On the same day (7 Oot 44) accused sent the same amo'lm.t ($60) to 
Mrs. Flore.bell Hudson, the widow or Corporal Bonnie D. Hudson with the same 
explanation that "I have a feeling you did not receive all the money that 
was coming to you, as one· ot -rq cases were short considerably" (Ex. P•34). 

( / 

Although aocu!9ed had previously (25 Sep 44) lll'itten :to..Mrs. 
Isgrigg. in re~ly to a complaint by her that the money which she had re
ceived ($60.73} did.not check with the amount ($104.43) shown on the list 
inclosed in the b~. that the amount shown on such list was a clerical 
error and that she had received all of the money that her son possessed at 
the time of hi~ death (R. 38J Ex. P-61),· Mrs. Isgrigg received $44.43 from 
accused 3 Octobe~_l9~4 (R. 371 Ex. P-48). On 4 October 1944 the accused 
wrote to Mrs. Isgrigg expressing a hope that she had received his money 
order mailed on 2. Oct?ber but gave no explanation £or so.n,ding this money. 

~ . ,- . 
On 7 October 19,i,4 acou~ed also sent• money order r~r $46~SO to. 

Mr. Lunsford with a letter c,f that date stating that that was the total 
amount of money that it.the hospital said you should have received from me 

4 
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in the box of belongings delivered to you." and that "I have a feeling 
you did not receive all the money that was coming to you, as one of my 
cases were short considerably" (Ex. P-34, P-41). Mr. Lunsford returned 
to the accused $20 that was found in the box as requested by the_ accused 
(Ex. P-43). 

On the same date, 7 October 1944, accused also sent to Jfrs. 
Helen I. Abraham $125 by letter containing the same explanation as given 
to Mr ••Lunsford, Mrs. Hudson and Mrs. Roelle (Ex. P-47). 

On 6 December 1944 after he was properly warned the accused made 
certain verbal admissions to Captain Carl Vischer, who,had been appointed 
to investigate the charges preferred against him. His statement was re• 
duoed to writing and was voluntarily signed by the accu~ed (R. 39-40, Ex. 
P-66). In this statement the accused in substance admitted that he was 
duly appointed SUllllllary Court Officer to secure and dispose ot the effects 
or the officers and the enlisted man named. He signed the affidavit at 
the bank regarding the partially-burne·d""'flO bills (Ex. P-10), but he dis} 
not know whos~ money it ns. He cashed the check for~ $180 reE.?'esenting 
the value of the burned money. He wrote the letters dated 11 September 
1944 to the Commanding General in which he stated that the· personal belong
ings of the deceased had been sent to their respective beneficiaries. At 
that time he still had the $180, but had allocated it equally among the 
three crash victims by placing the money in separate envelopes and placing 
the envelopes in ~he boxes sent to the respective beneficiaries. When he 
heard that Mr. Conn had not received the $60 put in his box he "surmised" 
the money would be missing from the boxes of Mrs. Roelle md Mrs. Hudson 
and, therefore, sent them $60 each. He procured $300 from his fffolksa in 
order.to send the money that he did send to the_various beneficiaries. He 
admitted sending all ot the letters referred to above as Exhibits and the· . 
various sums of money to the beneficiaries. He claimed that he had other· 
duties to ~rform at the time he· was appointed Summary Court Officer and 
that in trying to do things in a hurry he made "a couple of mistakes" and 
that his subsequent acts -were performed by him in an effort to correct his 
mistakes• He put all of the money received by him in the respective enve• 
lopes. The envelopes were not sealed and when he placed the envelopes in 
the boxes he did not check ~heir contents. 

b. For the defense. 

_ · Three officers testii'ied that accused's reputation was good
(R. 42-46). · 

After his rights as a w1tneas had been explained to him,. -accused 
elected to testify under oath (R. 47). He received the envelopes contain
ing the effec~s of the deceased and had a clerk prepare the Form 54 in each _ 
case from the data written on each tmvelope (R. 48). After pl~cing the 
envelopes in a safe· for a few days• he decided to keep them in his desk · 
drawer,. which had no lock,. be'caue it was more convenient· (R. 54). ~n 
he reoeived the $180.0Q from the bank,. he ·placed $60.00 in_ each or three 
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additional envelopes which he al so kept in his desk. He paid several 
bills owed by some of the deceased for laundry and dry cleaning from the 
money in ona of the envelopes, but threw away the receipts (R. 64). Al• 
though the envelopes remained in his desk for about three weeks, he never 
checked the amounts contained thereinJ out he -was aware that there was 
much currency in them because of the fact that he changed it 1;o new envelopes 
on two or three occasions. He placed all of the envelopes in.,the proper 
boxes without checking them before they were shipped (R. 63). When he 
learned that an investigation 1V8.S being conducted as a result of Mrs. Is
grigg's complaint and that Mr• Conn had made inquiry concerning th~ shortage 

· of money, he sent to ea.eh beneficiary the e.IOOunt of mo~ey for 'Which he had 

given receipts at the hospital because he "presWll8d" that if two ot the 

boxes were short the others were also short (R. 62) and "I did not want ar:q 

more investigations• (R. 58). He was aware of the fact that he had made · 


, 	false and contradiotory statements in various letters he had 'Wl'itten to the 
beneficiaries. He gave as his reason tor SClll8 ot these statements that he 
thought they had received the money and he just .wanted to clear up the 
matter. For other contradictory statements he offered no exple.nat~on (Re 
65, 67, 68). After mailing -the money to Mrs. Isgrigg, he asked her to 
write to Colonel Tate that she was satisfied because he was afraid that he 
WC1Uld be court-martialed (R. 66). When questioned as to why he had not 
included the $180.00 whe~ preparing the Forms 54, he explained that such 
forms had already been typ~written before he received the money and he did 
not want to have them.retyped because there was a scarcity of forms on his 
field (R. 71). He explained that approximately $12 was spent out of the 
$117 belonging to Lieutenant Isgrigg for laundry md cleaning bills, re
ducing the amount to $104.43• which amount he. counted aid put in the ·proper 
envelope and wrote the new amount. on the outside (R. 86). 

Accused was conimis,ioned in August 1943, when 23 years of age, 
atter having been a First Sergeant for one year prior to going to OCS · 
(R. 69, 70, so). He worked for.his fath~r just before his ·entry into the 
Army in 1941. ·and his father has al ways h_e,ndled all 'of his financial matters 
(R. 72). When he decided to send the money to the various persons, he wired 
his mother and father for't3oo.oo (R. 88). An.entry tor·1 October 1944 in 
the bank account of James Rackin and Helen B. Rackin shows a withdrawal of 
$300.00 (Defense Ex. A). ' 

Sergeant L. E. Gill testifie~ that he accompanied the accused to 
the bank with the burned money and he heard accused tell the bank represen
tative that he did not·know which one. of the three victims ol' the plane 
accident owned the money, but as Lieutenant Conn was the pilot and in com• 
mand ot the plane if it was necessary to na.ma only one owner to na.m, him 
(R. 89-90). When the accused finally received the money from the bank he· 
saw the accused put it in his unlocked desk drawer (R. 91). 

4. The evidence for the prosecution clearly established ths,t the 
· accused received among the effects of the deceased officers and the enlisted 
men whose estates he had been appointed to administer the following sums, 
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I 

Lt. Abraham $125.00 
Lt. Lunsford 4-6.35 
Lt. Isgrigg 111.00 
From the plane occupied by 
Lts. Conn and Roelle and 
Corp. Hudson 180.00 

Total $468 .35 

On a date not shown in the record the accused sent to the 
beneficiaries of the various estates boxes purporting to contain all of 
the effects of the deceased. When the boxes were received they contained 
only the following sums of moneys 

Abra.ham 
Lunsford 
Isgrigg 
Conn 
Roelle 

Total 

$:so.oo 
20.00 
60.73 
19.70

.94 
$13le37 

There was. therefore,·a shortage of t336.9B. 

On 11 September 1944 the accused oi'ficial. ly reported in writing 
to his Commanding General in conn~otion with each estate that he had 
gathered. inventoried and shipped to the respective beneficiaries the 
personal effects of each deceased. In view of the uncontradicted evidence 
recited above. the official statements made by the accused were false. 
The record• therefore. clearly establishes that the accused did on the 
date nerred in the Specifications officially report to his Commanding 
General in various documents that the personal effects of the deceased 
military personnel named had been shipped to their respective beneficiaries 
and that such statements.were false. 

. . I 

The only question left for discussion is whether the evidence 
legally supported. and its weight favored the court's findings that the 
accused knew the statements were false. The intent to deceive may properly 
be inferred from the fact. if shown. that accused knew the statements to_be 
false. The evidence was clear and convincing that accused knew the state
ments were false as averred. The accused's contention that he was so young 
and inexperienced that he did not know enough to count the money when he 
received it. or count it while he had it. or count it when he placed it in 
envelopes and placed the envelopes in the various boxes is incredible. The 
members of the court'had the opportunity of seeing the accused and observing 
his demeanor. They- were fully justified in rejecting his protestations of 
innocence. The conduct ot the accused was dishonorable and reprehensible. 
His failure to turn over to the beneficiaries the money due them and then 
his hurried restitution when he heard of an illlpending investigation clearly 
indica.te a guilty conscience and convincingly shows that accused had know

'1 
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ingly appropriated the money to his own. use. We are of the opinion that 
the court was justly warranted in finding that accused knew his statement 
to the Commandirig General was false and that, .therefore, he intended to 
deceive. It is well established that an officer who dishonorably makes 
a false official statement with intent to deceive may be found guilty of 
violating the 95th Article of War (CM 249824, GravesJ CM 275353, Garris). 

6. War Department records show ·the accused to be 23½ years of age 
and single. He graduated from high school and for 2 years attended college. 
He was employed for six months as a moving picture actor. He enlisted,in 
the service on 17 January 1941 aid served in the capacities of a clerk, 
chief clerk, and First Sergeant. On 21 August 1943 he was commissioned 2nd 
Lieut•nant, Air Corps, AUS. 

s. The court was legally constituted ~nd had jurisdiction ·over the. 
accused and ·or the offenses. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings and the sentence as approved by the review~ 
authority and to·warrant confirmation of the sentence. Dismissal is man
datory upon.conviction of a violation of the 95th Article of War. 

Judge Advocate 

<-.-:::=::::'Ji::!~~~~'IJ,!:.~~~~· Judge Advocate 

~~~• Ad?Ocate 
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SPJGX - CK 277595 1st Ind 

Bi A$F, JAGO, Wa,ahingto:11 25, D. C. . 

TOa The Secreta.ry ot War 

. . 


1. Pursua.nt to Executive Order No. 9556, dated May 26, 1945,there 

a.re transmitted herewith for your e.Qtion the record of trial am the opi:llioa 

of the Board. of Review in the. case of Second Lieut81l&Ut H8IU7 A. :Ra.cld.n 

(0-582281), Air Corps. 


2. Upon trial by general oourt-martia.l and as tinal.l:, apprOTed by the 

reviewing authority a.ocuaed wa.a found guilty of mald.ng falH official st&t•- 
manta with intent to deceive (tour speoiticationa) in Tiolation ot Artiole 

ot Wa.r 95. He waa sentenced to be diamiued the aerrtoe, to forfeit all 

pay and all01Jances due or to become due, and to be oonfin.ed &t bard labor 

for a.· periQd ot three montha. The reviewing authority- apprond onfy ao 

much of the aentence a.a provided for diamisaa.l :t'ran the aenioe aDd tonraried 


·: the record of trial tor action und.er Artiole of War 48. 

3. A summary of the eTi.denoe "17 be found in the uo~ opinion 

of the Boa.rd. of Revin. The Board. is of the opinion that the reoord. of trial 

is legally autfioient to aupport the timings and the sentsoe u· apprond by 

the reviewing &11thority and to -.rrant confirmation of the aentenoe • .. I oonc\U" 

in that opinion. - · 


The a.ooused wu a.ppoin.ted •Uilll!l&l7 court officer to a.dmiaister tu 

effects of five officers &lid an enlia'ted man who ha.d been tilled in airplue 

a.ocidenta. The oa.ah fow:ki among the effects of the decea.sed totaled $468.35. 

The a.coused shipped the effect, of the decea.aed to their reapeotin benetioia.riee 

but failed to include $366.98 ot the m.ouy. H8 reported to hia CODPDancUag ot 

fioer in writing separately a.a to ea.oh deoeaaed that he had sent a.11 ot the 

effects to the benetioiariu. When an inveatigation 1rU iutituted a.couaed 

immedia.tely obta.ined money trom hia pa.rent, and distributed to the beneficia.riH 

th~ amounta to whioh they were entitled. DismiH&l 1a warranted. · 


I recommend that the sentence u a.pproved by the reTiewiiig__-.uthority 

be oonfiraed and ca.rried into execution. 


4. Inolosed 1a a form ot action deeigned to oarey into exeo\l'tion the 

foregoing reoommend&tion, ahould it meet with your &pproft.l.. 


~~ ... ~-----
2 Inola . MIROHC.CRA102 

1. Record ot trial Ma.jor.GeJ,.eral 
2. Fora ot a.otioa The,_~ge AdTOca.te General 

( _Sentence u approved by' rev1ew1ne· authoritJ' com'irlllde (JC)((l 224, ~ ~94S)~ 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SFJGN-C11 Z"/7601 
: t ~ •. 

UNITED STATES ) FOURTH SERVICE COMMAND 
) 

. v. ) Trial by G.C.M., convened at 
) . Miami Beach, florida, 14 March 

Private F.i.rst Class GERALD ) 1945. Dishonorable discharge 
C. JENSEN (36301.35.3), Company ) (suspended) and confinement for 

. 1.3, Army Ground and Service ) one (1) year. Rehabilitation 
Forces Redistribution Station. ) Center. 

· OPINION of the BOARD OF REVIEVI 
LIPSCOMB, 0 1CONNOR and MORGAN, Judge Advocates 

1. The record of trial in the case of the soldier named above, 
which has been examined in the Office of The Judge Advocate General am 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CHARGE: . Violation of the 6lst· Article of War. 
Specification: In that Private F.i.rst Class Gerald c. Jensen, 

Company 13, Arrrry Ground and Service Forces Redistribution 
Station, Miami Beach, Florida, then a member of Company 
16, Arrrry Ground and Service Forces Redistribution Sta
tion, Miami Beach, Florida, did, without proper leave, 
while enroute from Fort Sheridan, Illinois, to Army Ground 
and Service Forces Redistribution Station, Miami Beach, 
Florl,.d_a, absent him~elf from his organization at Miami 
Beach, F1orida, from about 31 October 1944 to about 18 
January 1~45. . ....- .. 

3. The evidence for the prose.qution shows that by paragraph 10, 
Special Orders 240, Arrrr;r Service...Forces, Headquarters Personnel Center, 
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Sixth Service Command, Fort Sheridan, Illinois, the accused was ordered 
to proceed from that station on 2 October 1944 and to report on 26 Octo
ber 1944 to the Army Ground anci Service Forces Redistribution Station, 

· I·;i:i.ami Beach, Florida (it. 7; Pros. Ex. 1). The morning report of the ac
cused1 s former station s1ows that he left there on 2 October 1944 (R. 7; 
fros. Bx. B). The order assigning the accused to his new station 
authorized a delay of twenty-two days en route and designated 26 October 
1944 as the date on which the accused was to report. This delay en route 
appears to have been extended by a telegram for five. days so as to post
pone the date upon which the accused was required to report to his new 
assigmnent to 31 October 1944 (R. 9; Fros. Ex. E). Subsequently on 19 
January 1945 the Provost :iJarshal I s office at the Redistribution Station 
at Miami Beach, Florida, was notified that the accused was being held 
in confinement by the 1679th Service Unit, Camp Skokie Valley, Glenview, 
Illinois (R. 13-14). This fact was recorded in a morning report of that 
organization, as follows: 

11 19 January 1945 

Jensen, Gerald C 36301353 Pfc 

ASF &.AGF Redistribution Sta Albion 

Hotel Miami Beach Fla Race W atchd & 

jd for conf for 61st AW at 100011 (Pros. Ex. D). 


Thereafter the accused was returned under guard to his assigned station 
on 27 January 1945 (R. 12-13). Prior thereto on 19 January 1945 the 
following entry was made in the morning report of Company 16, Army Ground 
and Service Forces Redistribution Station, Miami Beach, Florida: 

1119 Jan 45. Jensen, Gerald c. 36301353 PFC 
Fr enr to jn to AWOL as of 2400 26 Oct 4411 (Pros. Ex. C). 

The company commander of Company 16, who was responsible for this entry, 
admitted that he had not been on duty with Company 16 on 26 October 1944 
and that he had no personal knowledge of the facts recorded (R. 10-12). 
He further testified that it would have been impossible for a man to have 
reported to the Army Ground and Service Fbrces· Redistribution Station 
w.i.thout that fact being entered on "the morning report11 • On the other 
hand, he admitted that he did not know llhat took place before he was ap
pointed to Company 16 (R. 9-10, 12) • 

. 4. The Special Order described above proved that the accused had 
been assigned to the A:rr1zy' Ground and Service Forces Redistribution Sta
ti.on, Miami Beach, Florida, am that he was due tq_ report to this new 
station on 26 October 1944. The morning repoft of his former organiza
tion proved that the accused left Fort Sheridan, Illinois, as ordered 
on 2 Octob~r 1944• The telegram referred to was apparently accepted by 
both the prosecution and the defense as· having extended the accused's 
delay en route so that he was not required to report to his new station 
at Miami Beach, Florida, until .31 October 1944. · 

2 
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The most important item of evidence, the extract copy of the 
morning report of Company 16, Army Ground ana Service Forces Redistri 
bution Station, sought to establish that the accused was on 26 October 
1944 en route to join Company 16 and that on that date he was absent 
without leave from that organization. The. important question at once 
arises as to what probative force should be given to this morning re
port entry. In discussing the general question as to the probative 
force of a duly authenticated morning report, The Judge Advocate General 
has recently stated that: 

"The decisions of this office have interpreted the provi

sions of paragraph ll7 of our Manual as requiring the officer 

responsible for the morning report to have personal knowledge 

of the entries made therein. This is the principal safeguard 

provided by law to assure the veracity and accuracy of such 

entries. Although such personal knowledge need not be shown 

as a prerequisite to the introduction of the morning report 

into evidence, lack of such personal knowledge may be shown 

by the defense for the purpose of impeaching the entries. In 

this particular it should be observed that·the morning report 


• 	when properly authenticated is 1prima facie' evidence of the 

truth of the matters contained therein unless such entries are 

•obviously not based on personal knowledge•. The lack of such 

personal knowledge may· appear on the face of the indorsement 

or may be established by extrinsic evidence. It should further 

be observed that responsibility ibr the entries in a morning 

report cannot ordinarily be delegated but that the manual and 

clerical task of preparing the morning report may be deJe gated 

and need not be performed by the officer responsible therefor. 

It follows that the lack of persoruu knowledge upon the part 

of the clerk who may perform the manual task of writing the 

morning report is of no .. evidentiary importance. Lack of per

sonal knowledge only of the officer making the morning report 

is subject to attack" (4 Bull. JAG 86-88, l;larch 1945). 


In view of the authority of the above language we must presume that the 
morning report in question, when originally presented, was made upon the 
basis of the personal knowledge of the commanding officer responsible 
therefor. It, therefore, presented proof, prima facie, that the accused 
had been assigned to Company 16 and that he was absent without authority 
therefrom on 26 October 1944 (3 BR 344, Anderson). Had no other evidence 
been introduced, the prima facie case of absence without leave thus 
established would have been legally sufficient to have sustained the court's 
finding of guilty. The cross-examination, however, of the company comrra.nder 
of Company 16, who was responsible for the entry in the morning report, re
vealed that he had no personal knowledge of the assertions made in too 
morning report in question and that he was not even in charge of Company 
16 at the ti.me of the alleged absence of the accused. Necessarily, therefore, 
this cross-examination established that the entry was hearsay in character 

3 
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and that the principal safeguard provided by laVf to assure the veracity 
and accuracy -0.f a morning report entry was not observed. 

The Digest of Opinio~\ of The Judge Advocate General, 1912-40, 
sec. 395 (18) states that: 

1'Vfuere it is manifest that entries in an official report re
quired to be kept, such as a morning report or a muster roll, 
could not have been based upon the personal lmowledge of the 
person who made such record, such entries are not co1:llpetent 
evidence of the facts therein stated. n • 

Since the entry in the morning report was shown to be hearsay in character 
and not based on the personal knowledge of the officer responsible therefor, 
the. prima facie case for the prosecution which was originally established 
was rebutted. 

The extract copy of too morning report of the 1679th Service 
Unit, Camp Skokie Valley, which states in effect that the accused was 
joinea to that organization on 19 January 1945 in order to confine him 
for being absent without leave from h,is station at Miami Beach, is, 
insofar as that entry seeks to show the accused as absent "Without leave, 
"obviously not based upon personal knowledge" (MCl-i[, 19:28, par. ll?!,)~ 
In a recent case, analagous to the present one, the Board of Review made 
a statement, as follows: 

11 The evidence shows that on 12 January 1944 accused was placed 
on detached service with * * * near Leesville, Louisiana, and 
started for his station in a truck with another soldier, Private 
Spotts, who was on the same detached service. When the truck 
reached a point about six miles from Leesville accused "jumped 
offU and started down the road in the opposite directi9n. Spotts 
did not again see accused until he (Spotts) arrived at Fort Ord. 
However, the record does not disclose where Spotts spent the 
intervening period and there is nd evidence •efther direct or· 
circumstantial that accused absented himself without leave 
and failed to report to his detached service station as clirected. 
The entry on the morning report that accused was in confinement 
at Fort Jay, New York, on 2.3 February 1944 would be sufficient 
evidence of the termination of an existing prior absence 
without leave but it is not ·sufficient to supply evidence ot 
the initiation of such .absence. In the opinion of the Board 
of Review the evidence is legally insufficient to sustain the 
finding ot guilty ot the Specification under consideration" 
(CM 262693, Sikes). · . 

The evidence showing that the accused was con.tined at Camp Skokie Valley-, 
Glenview, Illinois, on 19 January 1945 and that he ·was returned under 
guard to t~ Anny.Ground and Service Forces Redistribution Station at 

4 
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Miami Beach, Florida, on Z7 January 1945 does not warrant an inference 
that he was absent without leave on a previous date. Furthermore, there 
is no evidence in the recor'd showing why the accused was at Camp Skokie 
Valley, Glmview, Illinois, and we can only speculate as to why he was 
there and why he was sent from that place under gnard. 

, One other item of evidence deserves consideration. The company 
commander of Company 16 testified that it would have been impossible for 
the accused to haVE! reported to the A:rrrry Ground and Service Forces Re
distribution Station 'Without that fact having been recorded on the morning 
report. Although this statement may well be true, there is no evidence 
that the accused. had not reported to that organization and no evidence 
that such a fact had not been ·reported on some morning report. - The comp_sUlY 
comnander was unable to· supply any information on this point and had no 
knowledge of 'What had taken place prior to his assignment to Company 16. 
It may be well to reiterate that an accused must not only be guilty but 
that he must be proved guilty. The conclusion is compelled that there 
is no competent proof', direct or circwnstantial, that the accused did not 
report to_ his new station on 31 October 1944 or that he was ab-sent. with- · 
out leave there.t:rom e.s alleged. 

· s. For_ the- reasons stated the Board of Review is of the opinion that 
the record. of trial is legally insufficient to support the findings ot 
guilty and the sentence. 1 
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SPJGN-CM 'Z'/7601 1st Ind 

H'l ASF, JAGO, Washington 25., D. C. 

TO: The Secretary of War 

l. Herawith transmitted fbr your action under Article of War 
50½., as amended by the act of 20 August 193? (50 Stat. 724; 10,u.s.c. 
1522) and tbe act of l August 1942 (56 Stat. 732)., is the record of 
trial in the case or Private First Class Gerald c. Jensen (36301353)., 
Company 13., Army Ground and Service Forces Redistribution Station. 

2. I concur in the opinion of the Board or Review that the 
record or trial is legally insufficient to support the findings of 
guilty and the sentence., and., for the reasons stated therein., recom
mend that the findings of guilty and the sentence be vacated., and that 
all rights., privileges and property ·-f)f which the accused has been de~ 
prived by virtue of the .findings am. sentence so vacat,ed be re~tored. 

3. Inclosed is a form of action designed to carry into effect . 
these recommendations., should such action meet nth your approval. 

2 Incls :MIRON C. CRA.Mm 
Incl l - Record of trial Yajor General 
Incl 2 - Fom of action The Judge Advocate General 

{ Find1ngs and sentence vacated, OCKO 364, 2.3 JuJ;,, 194S). 
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WAR DEPARTI&:NT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washi~gton, D. c. 


SPJGH-CM Z77~2 
D . APR 1945 

UNITED STATES) ARMY AIR FORCES 

) WESTERN FLYI!iG TRAINING COMMAND 


v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant FRED F. Hobbs Army Air Field", Hobbs, 
WHITE {0-768.346), Air ~ New Mexico, 22 February 1945. 
Corps. ) Dismissal and total· forfeitures. 

OPINION of the BOARD OF REVIDV 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board or Review has examined the record of trial in the 
case ot the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations: · 

CHARGE: Violation of the 94th Article of War 

Specification 1: In that Second Lieutenant Fred F. White, 
Squadron H, 3017th ilF Base Unit, did, at Hobbs Army 
Air Field, Hobbs, New Mexico, on or ~bout 25 December 
1944, feloniously talce, steal1 and carry away one A-2 
jacket of the value of about 18.12, property or the 
United States, furnished and intended for the military 
service thereof'. 

Specification 2: In that Second Lieutenant Fred F. White, 
***,did, at Hobbs Army Air Field, Hobbs, New Mexico, 
on or about 10 January 1945, wrongfully, knowingly, 
and without proper authority, dispose of an A-2 jacket 
of the value of' about $8.12, property of the United 
States, furnished and intended for the military service 
thereof, by mailing said jacket to Mrs. Edna Russell, 
of Bakersfield, California. 

Specification 3: In that Second Lieutenant Fred F. White, 
***,did, at Bakersfield, California; on or about 
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1 August 1944, wrongfully, knowingly, and without 
proper authority, dispose of an A-2 jacket of the 
value of about $8.12, property of the United States, 
furnished and intended for the military service 

.thereof, by giving said jacket to one Virgil Russell. 

He pleaded guilty to the Charge and to each of the three Specifications, 
substituting "10 January 1945" for "25 December 1944" in Specification l; 
and he was found guilty of the Charge and each of the three Specifications, 
substituting "10 January 1945" for "25 December 1944" in Specification l. 
No evidence of any previous conviction was introduced. He was sentenced 
to dismissal and total forfeitures. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 
War 48. 

3. The prosecution introduced no evidence in support of accused's 
pleas of guilty. · 

4~ Second.Lieutenant John E. LaViolette, Student Officer, called 
as a witness for-the defense, testified that he had been well acquainted 
with accused for eight months, having worked with him, attended school 
with him and gone about with him socially. Accused's reputation for 
character is "excellent." He is considered by his associates "to be an 
officer and a gentleman." He "has always been straight forward and up
right and he has never been in any trouble before" (R. 8, 9). 

First Lieutenant Geddie~. Simms, Classification Officer, Hobbs 
Army Air Field, called as a witness for the defense, testified that he is 
official custodian of accused's 66-2 card and that it contains no record 
ot any previous court-martial trial o! accused and no record ot any punish~ 
ment of accused under Article of War 104. Accused received two efficiency 
ratings ot "excellent" during 1944. 

Accused, after having his rights as a witness explained to him 
by the court, elected to testify under oath in his own behalf. Both · 
Specification 1 and Specification 2 refer to the same jacket. Accused· 
saw this jacket hanging in a latrine a few days after the Christmas 
holidays, 1944. It continued to hang there for about three days.·· :Mean• 
time several officers "had shipped out and they sign a statement of charges 
for what they lose." ·Accused believed that this jacket had been covered 
by a Statement of Charges signed by some officer who had lost or abandoned 
the jacket. He took the jacket and retained it in his possession •for 
three or four days to see whether anyone would put a notice on the bulletin 

._ 	 board, which was the usual procedure if anything was lost.• Accused then 
mailed the jacket about 10 January 1945 to his sister, Mrs. Edna Russell, 
at Bakersfield, Califo~nia•. He did not at the time believe it wrong either 
to take the jacket or·to mail it to his sister, although he new realizes 

2 . 
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that both acts were wrong. The jacket described in Specification 3 
was "purchased" by accused "through a Stater.1ent of Charees for the 
price of is.oo, which is a general practice, and I thought once I 
paid for it I thought you could do what you wanted.*** It was a 
regular practice that you put in a Report of Survey or sign a State
ment of Charges, so I did it as many other fellows did and I see now 
that I am wrong and I am at the mercy of the Court, that is why I 
plead guilty." Accused admitted that he had this jacket in his pos
session at the time he signed the Statement of Charges. After signing 
the Statement of Charges he gave the jacket to Virgil Russell (R, 12-17). 

5. The facts, as disclosed by accused's own testimony, make it 
clear that his pleas of guilty to the Charge and the three Specifications 
were not improvidently made. 

No basis existed for any belief by accused that he had any 
right to possess or dispose of the jacket described in Specifications 1 
and 2. His testimony that, after taking possession of this jacket, he 
watched the bulletin board:fbr three or four days for a notice of the 
loss of it plainly reveals his guilty knowledge. 

Charging the accused in the same charge sheet with the felonious 
taking of this jacket (Specification 1) and the wrongful disposition of it 
(Specification 2) did not constitute an illegal or unreasonable multipli 
cation of charges: 

"Accused were found guilty of both the larceny and 

the wrongful disposition by sale of the same Government 

property in violation of A. W. 94. Held: The record is 

legally sufficient to support the findings and sentence. 

There is no unreasonable multiplication of charges. The 

felonious taking of the property and its subsequent wrong

f\.i.l disposition are distinct offenses and properly so 

charged (ACM, 1928, pars. Z7, 150,!). QM~ .ll.l2 (1944) 11 


(3 Bull. JAG 13). 


Accused's contention that at the time he signed a Statement 
of Charges with respect to the jacket described in Specification 3 and 
paid thereon the sum of $8 he believed he was making a lawful "purchase" 
of the jacket strains credulity. His admission that he had the jacket 
in his possession at the time he signed the Statement of Charges discloses 
his knowledge at that time of the falsity of his representation that the 
jacket had been lost. His claim that he believed this act to be free of 
wrongdoing cannot be accepted. 

The Board of Review is of the opinion, therefore, that the 
court's findings of guilty of the Charge and the three Specifications are 
amply su~ported by the record of trial. 
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6. The records of the War Department shew that accused is 24 
years of age and single. He is a high school graduate and, in civilian 
life, worked for Consolidated Aircraft Corporation f'rom July 1939 until 
November 1942 as an assembly line employee. He was a member of the En
listed Reserve Corps from 23 November 1942 until 7 April 1943, at which 
time he was called to active duty. Upon graduation from Officer Candidate 
School, at Douglas~ Air Field, Douglas, Arizona, on 8 February 1944, 
he was commissioned a second lieutenant, Air Corps, Army of the United 
States. 

7. The court was legally constituted and had jurisdiction of . 

the accused and the subject matter. No errors injuriously affecting 

the substantial rights of the accused were committed during the trial. 

In the opinion of the Board of Review the record of trial is legally 

sufficient to support the findings and the sentence and to warrant_ 

confirmation of the sentence. The sentence imposed is authorized upon 

conviction of a violation or Article of War 94. 


Judge Advocate 

Judge Advocate 

, Judge Advocate 

4 
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SPJGH-CM 277t:IJ2 ..1st Ind 

Hq A.SF, JAGO, Washington 25f'PJ.\!: :·.: ·. 

TO: The Secretary of War 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 

. case of Second Lieutenant Fred F. White (0-768346) ,· Air Corps. 

2. I.concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation of the sentence. In view, 
however, of the youth of the accused, his apparent good record up 
until the time of his present difficulty, the nominal value of the 
property wrongfully taken by him and the absence of aggravating cir 
cumstances surrounding the. wrongful taking, I recommend that the . 
sentence be confirmed but commuted to a reprimand and forfeiture of 
$50 per month for three months and that the sentence as thus commuted 
be carried into execution.

3. Inclosed are a·draft or a letter for your signature, trans
. mitting the record to the President for his action and a form of 

Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

3 Incls MYRON C • CRAMER 
1. Record of trial Major General 
2. Dft ltr for sig S/a The Judge Advocate General 
3. Form of action 

( Sentence con!irmed, but c01111111ted to a reprimand and forfeitures 
! and as conmmted ordered executed. GCMO 204, 9 lu,ne 194S). 
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VU>..c"t Di.:;FAiTl',J:;NT 

Arm.y Service Forces 
In the Office of The Judge Advocate General 

1'iashintton, D.c. 

SPJGK - CM 2776 77 2 Apr 1945 

UHITBD STA'fES ) AillciY AIR FORCES 
) W".t:STE~N TECHNICAL TRAI1UNG COU.1A.ND 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant ROBERT ) Amarillo Army Air Field, Amarillo, 
B. BRUST 
Corps. 

(0-795124), Air ) 
) 

Texas, 12 1arch 1945. 
and total forfeitures. 

Dismissal 

OPfoION of the BO.ru".D OF RlNIE','{ 
LYOH, ff.:.:PBL1RN a.nd ll!OYS::'::, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the followinG Charge and Specifications: 

CHARGEa Violation of the 96th Article of War. 

Specification la In that Second Lieutenant Robert B. Brust, 
attached Squadron V, 3701st .A:rm.y Air Forces Base Unit, did, 
at Amarillo Army Air Field, .nma.rillo, Texas, on or about 12 
Janµary 19~5, with intent to defraud, wrongfully e.nd unlaw
fully make and utter to the Al:larillo Arr:>.y Air Field Exchan~e, 
ll.lilarillo, Texas, a certain check, in words and ~figures as 

· follov.rs, to wit: 

· No. OK SAN ANTONIO, TEXAS, Jan 12 1944 
Ca.pt Jones 

30-65 
HA'.l.'IOiJJ., BA:i:JK OF FORT .3A.lf HOUSTON 

At San Antonio 
PAY TO TEE 

OHD1'R OF Cash------------------------- ~20J'.°0 

____o_n_l_.y,_Tw-_·_e_n_ty...___t..._·._-_-_._-_-_-_-_--_-_-_-_-_-_-_-_-_-_-_-_!!_2___DOLLi1.RS 

/s/ R. B. Brust 
Gnd Lt. A.C. 0-795124 

(reverse) 

Pay to the Order of 
AI.TA.RILLO NATI OHAL BANK.. 

For Deposit Only 
.AJi:ARU.LO .A.lli!Y AIR FIELD EXC a.ANGE 

http:DOLLi1.RS
http:follov.rs
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and by means thereof, did fraudulently obtain from the said 
· Amarillo Army Air Field Exchange the sum of twenty dollars 

(~20.00), lawful money of the United States! he the said 
Second Lieutenant Robert B. Brust then well knowing that he 
did. not have and not intending that he should have sufficient 
funds in the said National Bank of Fort· Sam Houston, San 
Antonio, Texas for the payment of sai,p. check, said act being 
of such a nature as to bring discredit upon the military 
service. 

NOTE1 Speoifioations 2 and 3 are identioal with Speoification 
1 exoept as to amount and date,which differences were as 
follows 1 

Speoi'fication Amount of Check Date 

2 $10.00 24 Jan 1945 
3 020.00 27 Jan 1945 

Specification 41_ In that Second Lieutenant Robert B. Brust, 
•**,did, at .Amarillo Army Air Field, Amarillo, Texas, 
on or about 13 December 1944, wrongfully and falsely officially 
report on an Officers' Confidential Registration Form that his 
date of .birth was ~y 10, 1917, which report was known by the 
said Second Lieutenant Robert B. Brust to be untrue in that 
his date of birth was Niay 10, 1915. 

Specification 51 (Finding of not g.iilty). 

He pleaded guilty to and was found guilty of the Charge and Specifications 
1, 2, 3, and 4. He.pleaded not guilty to and was found not guilty of Speci- ' 
fication 5 of the Charge. Evidence was introduced of a previous conviction 

. by general court-martial of violating the 96th Article of War by violating 
paragraph l6a{l) of Army Air Forces Regulation.No. 60-16 (minimum altitudes 
of flight) on 20 May 1944, for which offense he was sentenced to forfeit 
~5·0 of his pay per month for three months and to be reprimanded. In the 
instant case he waa sentenced to be dismissed the service and to forfeit 
all pay and allowances due or to become due. The reviewing authority ap

\proved the sentence and forwarded the reoord of trial for action under 
Article pf War 48. 

3. In viSPr of the plea of guilty of the accused to the Charge and 

to Speoifioationa l to 4, inclusive, the prosecution introduoed no evidenoe 

concerning these specifications (R. 10). As the court found the accused 

not guilty of Specification 5 of the Char~e to which he pleaded not guilty, 


- it is unnecessary to review the evidenoe introduced by the prosecution in 
support thereof. 

2 
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4. The a.ooused havi,ng been advised of his right to remain silent, 
to make an unsworn statement, or to testify under oath on his own behalf, 
elected to testify (R. 15). He gave his name and rank and stated that 
he was in tho military service. His home was in Evansville, Indiana, 
where his mother, solely dependent upon the aocused, resided. His father 
died 27 September 1944. He himself is married but there are no children 
of the marriage. From 1Iay 1941 until May 1942 he was "flying with the 
RAF 11 

• On the latter date-he enlisted in the armed forces of the United 
,States and thereafter graduated from Glider School and served six months 
overseas with a. Troop Carrier Unft. He was commissioned in November 1942 
and, since his return from overseas service, has been in various air 
fields receiving airplane pilot and gunnery instructions (R. 16-17). 

With reference to the specification~ to which he pleaded guilty, 
accused stated that until September 1944 he had alloted $80 of his pay 
monthly to his mother. Due to his £at_~~~ death in September he can
celled this a.llotl]1.ent and e.rr,¢ged with his mother to send her ea.oh month 
several of his signed ch~cks with the amount thereof leftolank:. She was 
to fill in the amount, but the runount was not to exceed $100 each month. 
Shel was to use the proceeds for her own benefit. These checks were drawn 
on the same bank upon which the checks were drawn which were made the 
basis of Specifications 1 to 3 (R. 17). Under this arrangement accused 
sent his mother two checks in January and she filled them in 11for the· 
amount" (R. 18). In addition he sent her a. check for ~38.and some cents. 

On the date of trial he redeemed the three checks ca.shed by 
the .Amarillo Army Air Field LXchange, totaling ~50.00, by payment of 
that a.mount to the .Amarillo Army Air Field Exchange. He stated that the 
first indication that he had that the checks had been returned marked 
"insufficient funds" was "approximately a week ago" (R. 20). 

Upon cross-examination he admitted that on 25 January 1945 he 
discussed the return of some of his checks with a Lieutenant Schaaf and 
endeavored to. excuse the occurrence by the fact that his mother had been 
"drawing" checks bn the account. Nevertheless on 27 January following 
he cashed another check at the Field Exchange. In explanation, he stated 
that he had telephoned his mother, who said she would send some money to 
the bank (R. 22). While his mother did not draw more than $100 per month 
during October, lfovember and Dtoember, by using approximately two of his 
ohecks each month, he "imagined" that she exceeded that amount in January. 
He receive·a his January bank statement about the 6th of the month (R. 23 ). 

It was stipulated that the Amarillo Army Air Field Exchange 
received ~50 in p~yment of the three checks covered by Specifications 1, 
2, and 3, and that the accused's balance in the National Bank of Fort 
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Sam. Souston, S~n Antonio, Texas, on 12 January 1945, was $27.67 (R. 24). 

Yii th reference to Specification 4. of the Charge, the aceused 
stated that he 1:1isrepres0nted his age because he wanted to get overseas 
duty and was told that he was too old. At Iaxwell Field he was recorded 
as 27 years of a;c;e instead of his real age of 29 and f'or that reason entered 
his birth date 10 I.lay 1917 instead of 10 1;!ay 1915. (R. 19-21.) 

He adrl'~tted that he had been court-martialed once before. It 

was for flying at an altitude below one thousand feet at Evansville, 

Indiana (R. 20). 


(In view of the finding of not guilty of Specification 5 of the 

Charbe, accused's testimony in defense thereo~ is omitted.) 


5. The accused pleaded guilty to the Charge and to all of the speci
fications of which he was found guilty. The meaning of his plea was fully 
explained to him and he elected nevertheless to let the plea of guilty 
stand. The effect of such a plea is to admit all of the elements of the 
ofi'ense alleged in the speoificatiom to which he pleaded guilty. · 

With reference to Specifications 1, 2 and 3 the accused therefore 
admits that he did, during January 1945, on three occasions cash his check 
with the Amari1lo AAF Exchange for a.mounts totaling ~50 •.00, well knowing 
that he did not have and not intending to have sufficient funds in the 
drawee bank for the payment of any of the checks. He admits that he thereby 
:r+.endee. tc defraud and did defraud the Exohanbe of the.sums received in 
exchange for the checks. 

In testifying in his defense he intimated that the lack of funds 
in his bank account was due to the fact that his mother drew· from the 

·account more money than he had anticipated she would draw under his arrange
ment with her to draw no more th!:\!l ~100 per month. The truthfulness of 
this intimation.was very questionable.· Accused mada no attempt to show 

. hmv 1r.uch his ~other had drawn during January. He 11imagined 11 th.at she had 
exceeded the ~100. The evidence to prove the exact amount drawn by her 
was readily available to the aocused. Re had only to produce the· c~ecks 
and his copy of his bank aocount. His failure to do so when coupled with 
his statement that ha "imagined" that she had exceeded her allowance 
justified the court in ignoring this testimony as constitutill{; any defense 
to these specifications. ''r,hile his testimony contains certain statements 
which, 'if true. would cast some doubt on his guilt of the specifications, 
his reaffirmation_of his plea of guilty after a careful explanation of its 
meaning and consequences justified the court in it~ apparent conclusion 
that the plea was. not improvidently entered. The findings of guilty should 
be sustained. · . ~,' · ' · 

. . . 
With referenc, to 1 Specifio~tion 4 of the Charge, the accused's 

plea. of guilty alone is legally suffioient to suppo:l"t the finding of guilty. 
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In his testimony he did not endeavor to defend the charge, but in mitiga
tion claimed that his motive was to obtain an overseas assignment. Al
t~~u~h there is no allegation of intent to deceive,the specification sets 
fort~ a complete statement of the milit8.17 offense of wrongfully making a 
false off'ioial statement kno-,ving such statement to be untrue (CM 231445, 
18 B. R. 197, II JAG Bull •.192 ). In addition by his own testimony he· ad
mitted that he intended to deceive. His plea of guilv; admits.all of the 
elements of the offense as set forth in the specification. Under the 
circumstances the finding of guilty should be sustained. 

6. l'far Departm.ent records show the accused to be 30 years of age 
(10 Nay 1945) and divorced. He graduated from high school and for two 
years attended Indiana. University. From February 1935 until May 1941 
he was employed as a salesman and sales manager of advertising, receiving 
an annual salary during the Ja.st twoJears in excess of $3,000. He en
liste,d in the R.C.A.F. on 13 June 1941 and upon completion of his training 
in Elementary-Flying School was on 21 May 1942 transferred to the u.s. Air 
Force. On 29 November 1942 he was appointed second lieutenant, AlJS, and 
rated Glider Pilot upon completion of his training at Advanced Flying 
School, Stuttgart, Arkansas. On 25 June 1944 he was convicted by a general 
court-martial of a violation of the 96th Article of War by violating the 
provisions of paragraph l6a(l) Army Air Forces Regulation No. 60-16 by 
piloting a training airplane at an altitude of less than 1,000 feet above 
ground near 1vansville, Indiana, for whioh offense he was sentenoed to 
forfeit ~50 of his pay per month for three months and to be reprimanded. 

7. The court was legally constituted and had jurisdiotion of the 
accused and the offenses.· No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the opinion 
of the Board of Review the reoord of trial is legally sufficient to support 
the findings and the sentence and to warrant oonfirmation of the sentence. 
Dismissal is authorized upon a conviotion of a violation of Article of 
War 96. 

-----'-'l~:i..&.-l.::i:i6,,Ai,c;.....-:;~~~-' Judge .Advocate. 

~~~::::!:!:::::!~:fj:;.,;_a,~=:?i;.~...?.' Judge Advocate. 
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SPJGK - CM 277677 1st Il:ld. 
APR 9 194!).. 

~ ASF, JAGO, Washington 25, D.C., 

TOa The Secretary of War. 

l. Herewith transmitted for the action of the President are the 
·record ot trial and the opinion of the Board of Revietr in the oue of 
Second Lieutenant Robert B. Brust (0-795124), Jir Corps •. 

2. I oonour in the opinion of the Boa.rd of Reviar that the record 
of trial is legally suffioient to support the findings and the aentenoe 
and to warrant confirmation ot the sentenoe. I recommend that the sen
tence be confirmed but tha.t the forfeitures be remitted and that the 
sentence as thus modified be carried into execution. 

3. Inclosed a.re a draft ot a letter for your signature transmitting 
the record to the President for his action aDd a form of ExeoutiTe ao~ 
tion designed to carry into effect the reoo.mmendation hereinabove made, 
should suoh action meet with a.pproTal. 

~ _Q.. . ~ 

3 Inola ,_ .MYRON C. ORA.Mm 
l. Reoor4 of trial lajor General 


· 2. Drft ltr dg sfe The Judge .Advocate Genera.l 

s. Form ot k action 

/ 

( Sentence conf'irmed, !or.f'eitures,.remitted. Sentence as llOdUied 

ordand executed. GC)I) 1781 9 {une 194.51_, 
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.i,Ji D::Fltl-:T::illfT 

iu-my Service Forces. 
In the Office of The Judr~e l"\dvocate General 

\'fashingtan, J.C. 

SPJClQ - C?·!; Z77686 

U N I T E D S T A T E S 	 ) FOURTH Am.rl 

) 


v. ) Trial 	by G.C.!,!., convened at 
) Fort Sam !foudcn, Texas, 13 

Captain MillVIN E. SULLIVAN ) March 1945. Dismissal. 
(0154912'7), Ordnance ) 
Department. ) 

OPINION of the BOARD OF REVIDN 
ANDREVlS, FREDI:RICK and BIIBIB, Judge Advocates. 

1•. The Erard of Review ms examined the record of trial in the 
case of the officer named above and submits this~ its opinicn, to The 
Judge Advocate General.· 

2. The accused W3.S tried upon the following Charge and Specii'i 
cation: 

CHARGE1 Violation of the 96th Article of War. 

Specification: In that Captain Marvin E. Sullivan, Head
quarters, Fourth A:rmy, did, at Wagoner, Oklahoma., on 

· or about 19 February 1945, wrongfully, unlawfully 
and bigamously marry Mrs. Maude M. Cooney, having at 
the time of said marriage to Mrs. Maude ~!. Conney, a 
lawful wife then living, to wit, Claudine c. Sullivan. 

He pleaded not guilty to and ves found guilty of the Charge and ·speci
fication. He was sentenced to dishonorable discharge (sic), total 
forfeitures and coofinement at hard labor for me year and ooe day. 
The review:l.ng authority approved only so much of the sentence as 
involves dismissa.1 from the service and forwarded the record of trial 
for action under Article of War 48. 

). The evidence for the prosecution established the follOll'ing 
state of facts. 

The accused officer and Mrs. Claudine Ostrander Sullivan 
were lawfully married at Visalia, California, oo 10 January.1942 (R. 
6; Ex~ A., Ex. B; R. ?; Ex. C}. To the best of the knowledge of Mrs. 
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Sulliva.n•·s !110ther, the marriagd relation ms never terminated, and 

about 19 February 1945, the parties were still living together as 

husband and.wife at San Antonio, Texas (R. 6; Ex. A). The, officfa:l 

public records :in the office of the Court Clerk of Wagoner County, 

Oklahoma show a marriage lieense · and certificate of marriage issue~, 

returned and recorded. 19 February 1945, certifying a. marriage care~ 


. mony on ,that date at Wagener, Oklahoma, between tarv:in E. SUllivan, 1 

of Fort Sam Houston, San Antonio, Texas, aged 34 years, and Maude 
Moore Ccney, .of Cainp Gruber, Oklahana, aged 35 years, performed by 

.Walter M•. Odom, Justice ,of the Peace (R. 7; Ex. D; R. 8; ~. E, Ex. 
F) • . 

4. · The accused testified (R. 8). He has been m the service 

approx:inately sevEn yea.rs, from 1932 to 1935 and since 1941. He 

served in enlisted status until commissioned through Officer Candidate 

School, Ordnance (R. 9). 


·en 18 February 1945, the accused went from Fort sam Housten, 
Texas, -to Camp Gruber, Oklahoma, arriving there :in the afternoon (R. 
9). The day being Sunday, he looked up friends he knew from previous 
occasions at Camp Gruber and had sane drinks successively with three 
of them, .finishing a bottle with the ·third, Lieutenant Churchill. The 
accused made •datesn for Miss Coney, 19hom, he h'ad met previously at , 
Camp Gruber, to go with him to the officers• club and bring a girl 
friend for Lieutenant Churchill. The two officers called for the 
girls at the civilian quarters on the post, after having sandwiches 
(R. 10), and the four wen:t, to the club. Lieutenant Churchill had a 
bottle. They got a table and setups and started dancing and drinking. 
The subject of marriage was discussed in a joking manner, not seriously. 
As the danc:ing and drinking 1'8nt on through the evening, at some point 
the accused lost all memot7.·of what occU?Ted. He remembers only riding 
in a car, climbing some stairs, an:i signing some kind of a book (R. 
11). The next morning he llOke up in bed and there was Miss Ccney. He 
said,· "What the hell are you doing here?" she said, 1'W"e were narrted. n 
He said, "Married? Where?• She said, "Wagoner. 11 She showed hi1'! a 
ring, mich was his awn wedding r:ing. It did not fit her (R. 46). 
Befuddled, he tried to collect his wits and figure out what had hap
pened. When he had 'Washed his .face and cleaned up, Miss Coney was 
dressed (R. 11). · She got a friend to drive them out to Camp Gruber • 

. There he worked all day and thought over his situation, not knowing 
what to do or say. That evening Miss Ccney picked him up at the 
officers' ~rters and the two went back into Muskogee, to the offi 
cers• club at the Severs Hotel. He still did n~t know what to do, so 
kept his mouth shut until he could, see an attorney. ·He went upstair·s 
and went to bed. He did not have intinate relations with Miss Ccney 
that nit?Pt (R. 12). Accused paid the hotel bill, which was in the 
nam:i of Mr. and Mrs. Sullivan. He did not see the register and does 
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not remember engaging the room. He and Miss. Coney spent two nights 

there, the early morning of 19 February and the night of 19 February 

(R. 47). The next morning he went back to the post and there., with 
the help of a friend., nade an appointment ldth a Muskogee Ja.wyer for 
the next day, Wednesday. He did not see Miss Caley that night (R. 
12). The next day he saw the attorney and arranged to institute 
annulment proceedings (R.' 1.3). He found that Miss Cooey was in a 
Muskogee hospital with pleurisy. He went to se_e her (R. 13) and found 
her in too much pain to do much talking, but her mother and uncle were 

. 	there and quite hostile. The mother said, "What do you mean by doing 
this thing? Maude just lives for her work and her three children." 
He did not know she had any children. · Maude's uncle ns an attorney, 
and through him and the accue eel's attorney, an agreed annulment suit 
was instituted on behalf of Miss Cmey and the Darriage was annulled 
by decree :1n her favor 26 February (R. 14; R. 2), Ex. 1). Accused lf&s · 
returned to Fcrt Sam Houston and restricted to the post (R. 14). He · 
attributed the affair to his intoxication, due to drinking 'heavily on 
a eomewhat tmisposed sto-mch and with nothing to ea.t ai Sunday except 
a small steak sandwich in the evening (R. 14-16). He had met Mi.,s 
Ccne7 in October 1944, when on a mission at Camp Gruber, and had bad 
three dates with her before Sunday, 18 February. He had had no correa-. 
pondence with her by latte~ or telephone (R. 17). He had not told her 
that he was narried. She found that out when she tried to get in touch 
with him a1 Tuesday evming, being so informed by the Adjutant, Head
quarters, Special Troops, at Camp Gruber (R. 18, 19). In civilian life, 
accused was a police officer or Beverley Hills, California, and ,s on 
leave of absence from the Police ~pa.rtmmt while in the A:rrriy- (R. ·19)... 	 . 

Captain Churchill 4R. ,25), lfb~ acccmpanied the accused en the 
Sumay night in question, being then a first lieutenant (R. 40), testi 
fied that the accused had done rather extE1QsiTe drink:1ng and tbe t'll'O 
officers and. the two girls were having •a hJ.larious pa.rtyn (R. 27). 
He drove the accused and Mias Coney to Muskogee at their request. 
They talked about mrriage, but ·the witnesa thought they were kidding 
(R. 27). Accused went into the police station, which is a high build
ing where yc,u have to climb a lot of stairs, and renained there for 
thlrty to forty-five minutes, talking to policemE11 (R. 28). The pu-ty · 
then droTe to Wagpner, eigh'\;een miles away-. There the accused and · 
MiH Ccney want into the courthouse am stayed about fifteen minutes. 
Thence the party 1'8Ilt to the house of a Justice or. the peace, and a 
narr~ge ceremony took place {R. 28). A.t the time, witness did not 
realize that the accused was drunk, but did eo_ later {R. 29). His 
'speech •s clear and he did not stagger nor weave (R. 30). · ill tour 
of the party drank about equal.l.7 (R. 31). A.t the officers' club, the , 
orchestra B2' interrupted and an announcement; was made or the "engage
ment" of the accused ard W.ss. ·c~ey (R• .32). Witness considered it 
to be a jest (R., 32), "just kidding" (R. 3.3). Miss Cmey went with 
the accused into the police station in Muskogee, -.here accused climbed 
the steps-without arrr apparent trouble. The announced pirpose was 
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to find where to get a na.rriage license. Witness and the other girl., 
Miss Conyers, waited outside, th~~l the witness went in to get the 
accused and found him talking coherently 'With a group of police offi 
cers (R. 34). At Wagener, they roused a night watchnan, who directed 
them to the Court Clerk, and they roused the Clerk at home, who went 
with them to the court house to issue the license (R. 35). The court 
house is en street level., with no steps to climb on enterf.r.€ (R. 36). 
At the home of the justice of the pea.ca., accused was feeling his 
liquor, but stood ereet artd spoke coherently at the -ceremony (R. 37). 
All he had to E/3.y was, "I do" (R. 45). He was not in pos sessicn- of 
his faculties, but the 'Witness then thought that he "should" know what 
he.was doing (R. 38). Witness did not attempt to interfere because 
both parties were of age and he thought they knew what they wanted. 
It was their business, drtmk or sober. The witness was "just a first 
lieutenant 11 , and not a guardian for anycne. They )'rere out for a gocd 
time. Though the witness did not recognize it then, he is certain 
now that the accused was drunk (R. 40, 42, 44). Witness did not know 
that the accused was mrried (R. 33). 

Mrs. Marvin E. Sullivan, wife of the accused, testified for 
the defense (R. 48). She and the accused have been ne.rried for three 
years arid have me child. Accused had been working hard under great 
tension prior to his trip to Camp Gruber, and ~eemed unable to rel.ax. 
She w~ted him to get off somewhere., but he had no opportunity to do 
so. He reminded her of a volcano about to erupt. He needed a change 
to let off steam (R. 49; 50). She feels shocked and wronged by the 
natter here invol~, but thinks that the tensicn he was under ne.y 
account for it (R. !l). The accused is very impulsive., a dynamic per
scnalitY' (R. 52). She still lives with him as his wife (R. 52). After 
her first indignation, she is reconciled with the accused and standing 
by him. He has been a wondsrful husband, thoughtful and helJ>ful (R. 
56, 57). Her mother interceded for him when he called her 1n California 
by telephone after he got in the trouble at camp Gruber {R. 55). 

Mrs. L. H. Clarke, the accused's wife's mother, testif'ie(i by 

stipulation (R. 58; Ex. 5)., that the accused has 11an inept ability to 

handle intoxicants to the extent that he would be out m his feet, 


"but it would be barely discernible to persons around him", and trat 
he is of the highest moral character., with an excellent reputaticn 
for truth· and veracity. _. · · 

The Chief' gf Police of Beverly Hills., California., and the 

Chief, Criminal Division., Office of the Sheriff of' Los .Angeles County, 

California., by stipulatim (R. 57; Ex. 2, J), both gave testimonials 

to the excellent reputation of the accused for truth., veracity and 

high moral character., and to his diligent and efficient performance 

of his duties as a police officer. · 
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Colonel Donald H. Galloway, General Staff Corps, Deputy 
Chief of Staff, Fourth Army, testified (R. 54) to exceptionally 
valuable service performed by the accused in preparing two companies 
to meet requirements for movement overseas. · 

Colmel F. c. Shaffer, Ordnance De~rtment, by st:i.pulation 
(R. 58; Ex. 4), testified to the same effect, and to the accused's 
excellent performance of his military duties and ex.cepticmal lmowledge 
of armored and amphibious vehicles. Colenel Shaffer had been assured 
by Mrs. Sullivan that she was sticking by the accused. Colm~l Shaffer 
would be pleased to have the accused under his comm9.nd under any con-· 
ditions, especially iri. combat. 

Bri'gadier General_ B. F. Caffey, comna.nding 7th Headquarters 
and Headquarters Detachment, Special Troops, Fourth A:rm:f, at Camp 
Bowie, Texas, testified by stipulation (R. 58; Ex. 6), that the accused 
performed exceptionally fine work.in a superior nannar at his statj,cn, · 
displaying.outstanding traits 0£ :initiative, intelligence, loyalt;r,. 
common sense, jtdgmen1t and leadership. The lfitness would be glad tQ 
have the accused 1n his c oounand. , · · " · · . 

5. The evidence clearly' establishes that, ,t the time and ·place 
· alle

0

ged, tlle accused officer committed bigam;y as alleged. Being then .. 
lawtulJ.7 mrried and residing with his ·wife and baby at Fort Sam 

. Houstm, Tams, h!s pernanent statim, he went to Camp Gruber, Okla.homa, 
. en. temporary duty-. There, :in the course o:f' a Swday drinking project · 

.' beginning m ,the afternoon and extending far into the night, he went 
· dancing and drinking with Mrs. Ccser, a. civilian -emploree· at Ca!'flP 

· : Gruber, sonewhat his senior and, _unknown to him, the mother ot three· 
. children. She did not know that he •a Jl&?Tied • . He had beEll in Ura•.. 

·Caiey• 1 canpley ai, three prerlous occasions. Frolicking with another 
_couple, the subjec-t of "mrriage• waa discussed 1n jesting n:anner, 
·and the jest turned ·into the Hl!blance of reality possible·,mder the 
circumstances as the accused and Mrs. !Jcney-, with the other couple 
attending, wmt·to the neighboring ·cities of Muskogee and 'Waga:ier., 

. an.kened .the Court Clerk at Wagoner, procured a marriage license,·· 
awa.keed a justice of the peace, and went through a·· purported u:arriage 
oere:mai7 in the earg mornmg hours o£ l!cniay-, 19 February 1945. ·~·They
spent the renainder of that night and the next night together at a 
hotel 1n Muskogee,. registered as husband and wife,· then instituted 

· proceedings which resulted promptly in the annulment o:f' the bigamous 
116rriage. Sexual :int'ercourse en the second night is denied by- the 
accused, ffllQ_ 1'11~ 'tflen trying to think his 11ay rut of his predicament 
and getting np his- nerve to make the necessary discl08ures. According 
to his own testimony-, he •a too dl'}lllk to know c,r remember what hap
pened in :tna.t respee-..""'t:11 the night of the bigamous n:arriage. Mrs.' 
Coney- did not testify. · · · · 

... 

s 
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The lawful wife of the accuaed, after her :init:L:l.l grief and 

shock over the affair, nobly and ·charitably forgave the accused, 

contfoued conjugal relations with him, and testified in his behalf 

that he wa:s not himself by reason of' overwork and emotional strain. 

His mother-in-law also defended him, testify:ing to his peculiar 

reaction to· intoxication, that he might be 11out on his feet", but 

his intoxication would barely be discernible to observers. 


The circumstances testified to by the other officer en· the 
drink:ing P3-rty, trat the accused was sufficiently in c cntrol of himself 
to cooduct the ne~otiations necessary to procure the license and to 
c~rry it :into purported execution, tend to refute the proposition that 
the 3.Ccused did not know what he was doing. That officer, a witness 
far the defmse, thought at the time :in question that the accused was 
measurably i.n possession of his faculties, but later realized that the 
accused must have been drunk. It is reasonable to suppose that the 
capacity of the witness for r_ei.ici.ble ob~erwtion in such natters ms 
not tmil'Tlp9.ired by hi~· own equal pirtic:tpatian with the .accused in the 
alcoholic :indulgence· of tM day and night. 

en the whole record~ appraising the circumstances of the case, 
with due regard for the excellent previous record of the accused, 
military and domestic, affirmatively appear:ing in the evidence, and 
for the probabilities inherent in the situ!l.tion, this Beard is con-· 
vinced that the mental faculties of the accused were so :impaired by 
his intoxicaticn at the time of the offense that he was. actually 
oblivious to· the significan~ of his acts and conduct, and was in
capable of forming a specific intent. But bigam;y does not require 
a specific :intent. This is e.stablished by the authorit1es in cases 
where erroneous belief 'in good faith in the dissoluticn of a previous 
narriage is held to cpnstituto no defense. This rule rests sole'.cy" 
upon the proposition that specific intent is not an ele11Snt of bigamy, 
unless mde so by- particular statute (CM 245510, Carusone, 29 BR 195, 
19?; 10 CJS 366, Title "Bigamy", sec. 6). Such is the prevailing 
American view, caitrary to the English view {? Am. Jur. 758, Title 

- "Bigamy", sec. 16). . . 

In our op:in_icn, bigamy ordinaril.Jr does require the ccnscious 
per.formance of the prohibited act - the exercise of volition, the 
general intent to do the thmg forbidden (10 CJS ,366, 7 Am. Jur. 758). 
Thus, real duress is recognized as a defense (7 Am. Jur. 766, Title 
"Bigamy!, sec. 7), as, it is believed, somnambulism or. somnolentia 
could be {22 CJS 130, Title "Criminal Iaw11 , sec. 64). However, this . 
requirement is met by the· affirmative rule ·or law that voluntary · 
intoxication is not an excuse for crime (par. 126!,, :t.CM 1928, P• 136).. . 

11Broad'.cy" speak:ing, voluntary intoxicaticn affords no 
defense to a charge of crime committed under its influence 
and the Jaw supplies by constr?Ction the essential cr'iminai · . 
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intent where none is actually ;,resent" ( except specific 
intent where requisit13 to constitute the particular 
crlme). * * * 

11Tho effect of drunkenness on the mind and en men's 
actions v.nen under the full influenca of liquor are facts 
kno·,.n to everyone, arid it is * * * the d11ty of men to 
absta:.n from placing themselves in a condition from which 
* * ~;- danger to others is to b~-apprehendod. * * * It cari 
make no difference, where no specific intent is neccesary; 
that the intoxication was so ·extreme that accused "Ras 
unconscious of what he was doing and ha.d no capacity to 
distinguish between right and wroog, and, althou~ there 
Wly be no actual criminal intent, the law will, by ccnstruc- · 
tion, supply the same, except in cases where a specific 
intent is requisite.· Accused nay be entirely unconscious 
of what he does and yet be responsible,***" 22 CJS 130, 
131, Title "Criminal law", sec. 66. 

"Voluntary intoxication does not excuse the conmrl.s
sion of crime. A rule almost universally recognized and 
applied is that a. perscn who, being sane and responsibl,.e 
for his acts, voluntarily beco~es intoxicated, with or 
without a preconceived design to commit a crime, and while 
intoxicated, though it is to such a degree as to render 
him wholly oblivious to his acts or conduct, does any act 
which, ii' don~ by a person capable of distinguishing 
between right and 'W?'ong, would be criminal if not excused 
or justified in some wa.y is responsible for his a.ct, not
withstanding his mental condition at the time". 15 Am. 
Jur. 'Zl, Title "Criminal I.aw", sec~ 338. 

Thus it appears .tha t this rule in its full significance is 
more than the mere negation 0f a defense. It is a proposition of 
law that the general requirement of !!!.2!!§. ~ - the guilty mind which 
cHaracterizes i;articular c cnduct as criminal - shall not be applied 
t9 relieve from responsibility one who has so rendered himself . 
irrational by misconduct of his own choice. The exception as to 
specific intent, in cases where it is applicable,· is carved ·out by 
long-settled authority as the point beyond vtiich the rationale of 
the rule, with which the exception is logically inconsistent, will 
not be acc~pte~. The rule is cne of pragmatic derivation, based on 
the experience. that much of the misconduct with lVhicb the adminis

1 tration of justlce commonly has to deal .:irises from excess and abuse 
in the consumpticn of :intoxicants, and the deterrent purpose of· the 
crim:inal law will not, as a practical proposition, permit the 
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acceptance as an. excuse of the very practice which tends to sus
pend natural inhibitions and set, men I s baser impulses free to impel 
their acts of crime. 

Accordir\gly, the record is legally sufficient. That, upon 
this record, the persons concerned are not complaining; that the 
only unforgiven injury is that done to society's interest and policy, 
and th3. t the quality of an offense against the institution of the 
family, which ordinarily characterizes the crime of bigamy, appears 
largely to have lost punitive significance in this case, leaving 
legal sufficiency a somewhat bare and sterile cmdition, are con
siderations outside the scope of the present inquiry, for appropriate 
consideration in the due course of military justice. · 

6. The accused officer is 31 years of af.e, DBrried, with cne 
minor child. He is a native and resident of California. After 
~ad1iation frcm high school in 1931, he servec a term of enlistment 
in the regular Army from 1932 to 1935. In civilian life he operated 
a gasoline staticn briefly~ worked for one yes.r as an :investigator 
for William J. Burns Detective Agency, and was a police officer of 
the city of Beverly Hills, California, from 1937 to 1941. He re
entered the service 16 July 1941 and, after service in noncommissioned 
status, was appointed a second lieutenant, Army of the United States, 
Ordnance Department, through Ordnance School, Aberdeen Proving Ground, 
l~ryland, 5 September 1942. He advanced to the grade of first lieu
tenant by promotion 20 J.ay 1943 and to that of captain 5 October 1944. 
To that time, serving as Instructor, Test Officer, Proof Officer, and 
Assistant Ordnance Officer, he received one rating of very satisfactory 
and four of excellent. At the trial of the present case, testimony 
of a general officer and two colonels avouched his performance of 
exceptional service and his highly creditable military record prior. 
to the present offense. Strong character testimony in ·his behalf was 
given ·by police authorities of Beverly Hills, Ca_:1.ifornia. 

7. The court 1Gs legally con~ituted.' No errors injuriously· 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of· the Boord of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence and to warrant ccrrfJrnation of the sentence. Dismissal is 
authorized upon conviction ?f a violation of Article of War 96.· 

(Sick in q,uarters) , Judge Advocate. 
I A 

~~, Judge Advocate. 

~goJ.dvocate, 

8 
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SPJGQ-CM 277686. :ist Ind 

liq .A.SF., JAGO., Washington 25., D.C. 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945., there 
are transmitted herewith for your action the record of trial and the 
opinion bf the Board of Review in the case of Captain Marvin E. Sullivan 
(01549127)., Ordnance Department. 

2. Upon trial by general c9urt-martial this.officer was found 
guilty of bigamy, in violation of Article of War 96. He was sentenced 
to dishonorable discharge (sic)., total forfeitures and confinement at 
hard labor for one year and one day. The reviewing authority approved 
only so much of the sentence as involves dismissal from the service., and 
forwarded the record.of trial for action \lllder Article of War 48• 

.3. A summary of the evidence may be found in the accompanying 

opinion of the Board of Review. The Board is of the opinion that the 

record of trial is legally sufficient to support the findings of guilty 

and. the.sentence and to warrant confirmation of the sentence. I concur 

1n that opinion. 


The accused officer, then lawfully married and residing with his 
·wife and baby at Fort Sam·. Houston, Texas, went on temporary duty to 
Camp Gruber., Oklahoma. Arriving there on Sunday afternoon, lS February
1945., he entered upon a course of alcoholic indulgence with a fellow 
officer., lilich developed, as the evening and night wore on., into a 
drinking and dancing party with two women, civilian empl'Oyees of the 
post, at Muskogee, Oklahoma. In the course of the festivitie..s, a 
proposition of marriage between the accused and his companion, begun in 
jest, eventuated 1n a ceremony of their purported marriage in the_earlJ" 
morning hours of 19 February at Wagoner, Oklahoma, 'performed by a justice 
of.the peace awakened 'for the purpose after the court clerk had been 
awakened to issue the marriage license. The other couple attend.ad as 
witnesses. Accused and his companion then spent the remainder of that 
night and the following night at a Muskogee hotel, registered as husband 
and wife. The accused testified that he was too drunk to lmow or re
member any of the events of the night of the purported marriage., except 
climbing some stairs and signing a book. He denied any sexual inter
course on the next night., which he spent in contemplation of his 
predicament and deliberaticn concerning his extrication therefrom. Pro
ceedings which resulted in the early annulment of the bigamous ma?Tiage 
were arranged for on the following day. The officer who accompanied 
the accused on the night in question then believed that the accused 
was in possession of his faculties, but later realized that the accused 

http:attend.ad
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was drunk. Neither the accused·Js .fem9.le companion nor the other woman 
in the party testified. The wif~ of the accused, after her initial 
natural reaction to the affair, forgave him and continues to live with 
him. She testified in his defense at the trial, attributing his dere
liction to emotional disturbance due to overwork. The bigamous wife 
is sonewhat older than the accused, and is the roother of three chil,pren. 
She did not know that the accused was married, nor did he know about 
her children. The accused's good previous reputation and -excellent 
military record are affirmatively in evidence. His superiors regard 
him as an exceptionally valuable officer. 

I recommend that the sentence as approved by the reviewing 

authority be confirmed but commuted to a repr:i.rrand and a forfeiture 

of $50 pay per month for a period of six (6) months, and that the 

sentence as thus commuted be carried into execution. 


4. Ccnsideration has been given to letters attached, as follows& 
Letter of Mrs. L. H. Clarke, mother-in-law of the accused, 1276 Vagedes 
Street, Fresno, California, addressed to Honorable Bertrand w. Gearhart, 
Member of Coo.i:,-ress; letter of' Mr. Gearhart dated J April 1945, with 
inclosures returned at his request; letter of Hrs. Vada c. Russell, 
mother of the accused, 3446 Descanso Drive, Los Angeles, California, 
dated 28 ltirch 1945, addressed to the Secretary of War. 

5. Inclosed is a fClt'Ill of action designed to carry :into execution 

the foregoing recommendation, should it meet with your approval. 


5 	Incls 
1 - Record of trial 
2 - Form of action 
3 - Cy ltr fr 1frs. L. O. 

Clarke JO 1,br 45 
4 - Cy ltr fr Mr. Gearhart 

J Apr 45 
5 - Ltr fr Mrs. V .c. 

Russell 28 1iar 45 

MTu.ON C • CF.A'..~R 
Major General, 
The Judge Advocate General 

( 	Sentence as approved by' reviewing authority- confirmed, but colllmllted 
to reprimand and forfeitures • .ls comnmted ordered executed. · 
OCYO 3141 ?l~ 1945). 
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UR DEPARTMENT 

Army' Service Forces 


·rn tbe 0.ttice of The Judge Advocate General 

Washington, D. c. 


SPJGH-CK 'Q7(;/:J7 
5 APR l'.:l4~ 

U ·N I T E D - S T A T E S l4'l'H HQ AND HQ DETACHMENT 
SIECIAL TROOPS, SECOND ARMY 

. v. l 

l Trial by G.C.M., convened at 

Private MILTON !EA.TEE Camp Shelby, Mississippi,
(31315559), 3828th Quarter~ 13 March 1945. Dishonorable 
master Truck Company. 	 ) discharge and confinement for 

) fifteen (15) years. Discipl1
) nary Barracks. 

HOLDING by the BOARD OF REVIEW 
TAPPY, GAMBREU. and-mvETBA.N, Judge Advocates 

1. Tae record or trial in the case or the soldier named above 
has been examined by' the Board of' Review. 

2. · The accused was tried upon the following Charges and Speci
fications: · 

CHARGE Ia Violation ot the 64th Article or War 

Specif'ication: In that Private Milton Leathe, 3828th Quarter
master Truck Company, having received a lawful order t:rom 
1st Lieutenant Edward Shapiro, QID, his superior officer, 
to wit, to report to the kitchen at once tor duty, did, 
at Camp Shelby, Mississippi, on or about 23 February 1945, 
willfully disobey same. 

CHARGE II1 Violation or the 	65th Article or War 

Specif'ioation: In that Private Milton Leathe, ,3828th Quarter
master Truck ComJ:8ny, having received a lawf'ul. order from 
Start Sergeant Raymond Washington, who ·was then in the 
execution of his office, to wit, to report to the kitchen 
!or duty, did, at Camp Shelby, Mississippi, on or about 
23.February 1945, willtully disobey same. ' 
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CHARGE III1 Violation of. the 96th Article o! War 

Specification: In that Private Milton Leathe, 3828th Quarter
master Truck Company, with the intent to avoid military 
duty in time of war, did, at Camp Shelby, Mississippi, on 
or about 23 February 1945, feign illness, to the prejudice 
of good order and discipline in the military service. 

He pleaded not guilty to and was found guilty or all Charges and Speci..: 
fications. No evidence or any previous conviction was introduced. He 
was sentenced to dishonorable discharge, total forfeitures and confine
ment at hard labor for 15 years. The reviewing authority approved the 
sentence, designated the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, as the place of confinement and forwarded ,the 
record of trial for action under Article of War 50½. · 

J. The record of trial is legally sufficient to support the find
ings or guilty of Charge I and its Specification, legally sufficient to 
support the findings of gnilty of Charge II and its Specification, and 
legally sufficient to support the sentence. The only question requiring 
consideration here is whether or not the record of trial is legally 
sufficient to support the findings or guilty or Charge III and its 
Specification. 

The Specification or Charge III alleges that accused, with 
intent to avoid military duty in time of war, did, at Camp Shelby, 
Jilssissippi, on or about 23 February 1945, feign illness, to the 
prejudice ot good order and discipline in the military service.n The 
proof in support of this allegation is that accused was not on sick 
call 23 February 1945 and had not been on sick call at any time tor 
ten days prior ther~to. He didn't appear to be ill according to the 
testimoey or his commanding o!ficer, who was not a medical officer. 
Accused's battalion surgeon testified that accused was on sick call 
'Z'/ Febru.ar,- 1945 and that an examination made on that date revealed 
that accused had chancres on his penis and was suffering fl-om acute 
gonorrhe·..i. and primary isyphUis. He further testified that the period 
of' incubation for syphilis-is trom 14 to 18 days and that accused could 
have been ill because or these diseases on 23 February 1945. Usually 
the victim's glands swell and pain in the groins result. Accused 
could have had these pains on 23 February 1945. 

4. Accused having bad his righte as a witness tull.7 explained, 
elected to be sworn and testified in his own behalf to the effect that 
he was ill on 23 February 1945 and refused to wash the mess hall wind01fs 
as ordered because of' his illness and inability to climb a ladder. He 
did not go on sick call on 23 February because he·had been "disappointed• 
once be!ore. He had not been on sick cill within ten days prior to 
2) February 1945. 

2 
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5. The proof fa.Us far short of showing that accused was 
feigning illness on 23 February 1945 as alleged. On the contrary, 
and by the testimony of the battalion surgeon, who was a witness 
for the prosecution, it was shown that when accused was given a 
physical examination, on Z7 February 1945 he had chancres on hie 
penis and was diagnosed as having acute gonorrhea and primary syphilis. 
It was also shown that syphilis incubation is from 14 to 18 days before 
the chancres occur •. Hence accused must have had syphilis on 23 Febrtla:r;y
1945, and it seems quite likely that he was on that date suffering from 
pain in the groins as a result of his swollen glands. It was incumbent 
upon the prosecution to show that accused ~as pQt in fact suffering 
from illr!~ss on 23 February 1945. This the prosecution failed to do. 
The evidence does not sustain the findings of guilty of Charge III 
and its Specification. 

6. For the reasons stated above, the Board of Review holds 
the record of trial legally insufficient to support the findings of 
guilty or Charge III and its Specification, but legally sufficient 
to support the findings of guilty of all other Charges and Specifi• 
cations and le.gally sufficient to support the sentence. 

Judge Advocate 

Judge Advocate 

J 
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SPJGH-CM Zl7697 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TOa 	 The Commanding Officer, 14th Headquarters and Headquarters 
Detachment, Special Troops, Second Army, Camp Shelby, Mississippi. 

1. In the case or Private Milton Leathe (.'.31315559), 3828th 
Quartermaster Truck Compaey, attention is invited to the foregoing 
holding by the Board or Review that the record or trial is legally 
insufficient to support the findings or guilty or Charge III and its 
Specification, but legally sufficient to support the findings ot 
guilty or all other Charges and Specifications and legally sufficient 
to support the sentence, which holding is hereby approved. Upon 
vacation or the findings of guilty of Charge III and its Specification 
you will have authority t~ o~der the execution of the sentence. 

· 2. Iti view· or the p~sical condition or accused at the time 
of the commission of the offenses and the absence or aey record of 
previous convictions it is recommended that the period or confine• 
ment be reduced to five years. 

3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience or reference, please place the file 
number of the record in brackets at the end or the published order, as 
follows: 

(CM 'Z77697). 

1 Incl MIRON C. CRAMER 
Record of trial. Major General 

The Judge Advocate General 

'45PM 
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WAR DEPARTM&.NT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGH-CM 'n7798 

UNITED STATES 	 ) I TROOP CARRIER COMJWID 

) 


v. 	 ) Trial by G.C.M., convened at 
George Field, Lawrenceville, 


Second Lieutenant RUDOLPH ~ Illinois, 16 March 1945. 

M. NELSON (0-5478.37), Air ) Dismissal and total forfeitures. 
Corps. ) 

OPINION or the BOARD OF REVlEW 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General: 

2. The accused was tried upon the following Charges and Specifi• 
cations, 

CHARGE Ia Violation or the 93d Article of liar 

Specification 1: In that Second Lieutenant Rudolph M. Nelson, 
Squadron C, 805th Army Air Forces Base Unit, did, at 
George Field, Lawrenceville, Illinois, on or about 
12,January 1945, with intent to defraud, falsely make, 
in its entirety, a certain check in the following words 
and figures, to wits 

"BANK OF illERCIA {sic) 11 3.3 
JHil-ii:OPL"i:8-RAiiQWAI.-iA~-1Q•1,2 

ia-1.awPeneeYi}le 
San Francisco, Calif 

San Francisco, Calif 
1.ttW~~i1Jrny-llil.iP1QiS, Jan 12~ 19.li.5.. 

Market & Castro Branck 
00 

PAY TO THE ORDER OP' CASH $10 ii=~----------

http:0-5478.37
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Ten and no/100----------------------DOLLA.RS 

Value Received and Charge to Account or With Exchange 


TO ____ 151006 

4-22 FRED IE C , CHAPltiA.N 
2nd Lt. 0-584331" 

Unable to locate at 
Castro & Market Branch 

Sqd acn 

which said check was a writing of a private nature which 
might operate to the prejudice of another. 

Specification 2: Same allegations as Specification 1 except 
draft drawn on or about 17 Januar7 1945 on First National 
Bank, Denver, Colorado, to the order of George Field Ex
change, in the amount of $25, and bearing name of Charles 
J. Nolan, Second Lieutenant, as maker. 

Specification J; Same allegations as Specification 2 except 
draft drawn on or about 15 Januar7 1945 on Bank of America, 
Sacramento, California, and bearing name of Donald c. Roberts, 
Second L\eutenant, as maker. 

Specification 4: Same allegations as Specification 3 except 
draft drawn on or about 12 January 1945 on Bank of America, 
Oakland, California, and bearing name ot John c. Roberts, 
Second Lieutenant, as maker. 

CHARGE II: Violation ot the 95th Article of War 
... 

.Specification: In that Second Lieutenant Rudolph M. Nelson, 
Squadron C, 805th Army Air Forces Base Unit, did, at 
George Field, Lawrenceville, Illinois, on or about 
15 January 1945, with intent to defraud, wrongfully and 
unlawfully make and utter to The Peoples National Bank, 
Lawrenceville, Illinois, a certain check in words and 
figures as follows, to wit: 

•THE PEOPLES NATIONAL B.lNK 70-752 5In Lawrenceville 

LAWRE:t,X;EVILLE, ILLINOIS, Jan 15, 1945 

The Peoples National Bank 
PAY TO THE ORDER OF ___1-n.....Le.-w_r-e_n_c_e~v_il~l_e_.__r_11_1~n~o_i~e____$25.00 

Twentz Five and no/100 ------------------------------- DOLLARS
Value Receiv~d and Charge to Account of With Exchange 

2 
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TO BANK OF AMERCIA (sic) 	 RUDOLPH M, NEL§ON 
2nd Lt. 0-547837

San Francisco, Calif. 

Sqdn en 


ll 35 


and by means thereof did fraudulently obtain from said 
Peoples National Bank, Lawrenceville, Illinois, Twenty
five Dollars ($25.00) be, the said Second Lieutenant 
Rudolph M. Nelson, then well knowing that he did not 
have and not intending that he should have any account 
with the Bank of America, San Francisco, California, 
tor the payment of said check. 

Accused pleaded guilty to and was found guilty of all Charges and Speci• 
fications. No evidence of previous convictions was introduced. He was
sentenced to dismissal, total forfeitures and confinement for two ,ears. 
The reviewing authority approved__o~ se-much ot the sentence as provides 
for dismissal and total forfeitures and forwarded the Ncord of trial for 
action under·.lrticle ot War 48• 

.3. a. Chara I. Specification l: 

It was stipulated by the prosecution, defense &nd the accused 
that it Captain Edward M. McKay were present he would testify that he was 
Officers' Club Officer at George Field, Lawrenceville, Illinois, and that 
a check dated 12 Janua17 19451 drawn on the Bank or America, San Francisco, 
California, in the amount of tlO and signed "Fredie C. Chapman, 2nd Lt. 
0-584.'.3.31" was presented to and cashed by the officers' club and was returned 
unpaid by the drawee bank; and that 11ubsequently he (Captain McKay) received 
"the sum of $10.00 in cash in '£ull payment of the said check trom 2nd Lt. 
Robert (sic) M. Nelsonff (R. 7; Pros. Ex. D). 

b. Charge I. Speci!ications 29 31 4s 

It was also stipulated by the prosecution, defense and the ao• 
cuaed that it Captain Alfred H. Wagman were present he would testify that 
as Post Exchange Officer he received the following three checks which were 
cashed by his organization, viz (R. 6, 7; Pros. Exs. A, B, C): 

Charles J. Nolan 
2d Lt. 0~856623 

3 15 Jan 45 $25 • Bank or America, Donald C. Roberts 
·Sacramento, Calif. 2d Lt 0-67et'/8S 

4 12 Jan 4S $25 • 	 Bank of America, John c. Roberta 
Oakland, Calif. 2d Lt. 0-847711 

These three check• weN returned unpaid by the drawee.bank and subsequentl7 
tull restitution was made thereon (R. 7). 

3 
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c. Charge II. Specification: 

It was further stipulated by the prosecution, defense and the 
accused that if Miss Mildred E. Bailey were present she would testify 
that she was cashier of the George Field branch ot the Peoples National 
Bank in Lawrenceville, Illinois, that she cashed a check payable to the 
order ot Peoples National Bank, dated 15 January 1945, in the amount of 
$25, drawn on the Bank of America, San Francisco, California, and signed 
"Rudolph M. Nelson, 2nd Lt. 0-54783711 , and that said check was returned 
marked nNo Account" by the drawee bank and that subsequently said bank 
was paid the sum or $25 by "2nd Lt. Robert (sic) M. Nelson" to redeem the· 
check (R. 7, 8; Pros. Ex. E) • 

.l voluntary statement was made b7 accused to the investigating 
officer after his rights had been fully explained to him. Accused ad
mitted that he made and cashed all of the five checks covered by- the 
Charges and Specifications although he had no funds on deposit to pay 
them in aey ot the drawee banks. He admitted that he wrote the names 
or fictitious drawers when he made the four checks covered by Charge I 
and that he wrote- the·check covered by Charge II on a bank in which he 
did not have an account. He cashed the check covered by Specification 1 
of Charge I at the Officers' Club, George Field, cashed the three checks 
covered by Specifications 2, 3 and 4 or Charge I at the George Field Post 
Exchange, and cashed the check covered by the Specification ot Charge II 
at the George Field branch or the Peoples National Bank. Subsequently he 
redeemed all or these checks. He further stated that he cashed these · 
checks because or maternity expenses incurred on the birth or his child 
in October 1944, because of medical expenses incurred as a result or ac
cidental injuries suffered by his wife "about Christmas time" and because 
of additional expenses involved in transporting his wife and baby to 
Illinoil!I when the latter was about six weeks old. When confronted with 
these worthless checks he promptl7 admitted ma.king them and thereafter 
redeemed them (R. 9, 9a; Pros. Ex. F). . . 

4. After his rights had been explained to him accused elec~d to 
remain silent, stating that his confession included everything he had to 
say (R. 9a). Accused's Form 66-2 was admitted in evidence and demonstrated 
that accused qualified &a a glider pilot in January 1943, served oii 
Guadalcanal from June 1943 to December 1943, and received four performance 
ratings subsequent to- January 1943, all of which were Excellent (R. 9a; 
Der. Ex. 1). 

5. The prosecution's evidence, including accused's confession, 
._ 	 f'ully establishes his commission ot the offenses alleged and demonstrates 

that accused's pleas of guilty to all Charges and Specifications were not 
improvidently entered._ , · 

. 6. Accused is 25 years or age,·married and the father ot one child. 
War Department records reveal 'that in civilian life he was employed as 

4 
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supervisor ot his uncle's ranch comprising some 3200 acres and also 

played professional baseball with a minor league team. He enlisted in 

the Army on 29 December 1941, and on 25 January 1943 was appointed a 

£light officer, .A.US, arter having completed the prescribed course 1n 

advanced glider pilot training at Army Air Forces Glider School, 

Delhart, Texas. During his six months service overseas, presumably 

on Guadalcanal, he logged 100 hours as pilot or L-5 type aircraft and 

350 hours as·co-pilot or C-47 type aircraft. He was commissioned a 

second lieutenant on 23 March 1944. 


7. The court was legally constituted and had jurisdiction or the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 

.of the Board of Review the record or trial is legally sufficient.to sup-
port the findings of guilty and the sentence, as approved by the review
ing authority, and to warrant confirmation or the sentence. Dismissal 
is authorized upon conviction or a violation of Article of War 93 and 
is mandatory upon conviction of a violation of Article of War 95. 

, Judge Advooate~;;z~ 

, Judge Advoeate~L-ecz·u{d J<. ~ 

_>,µ---+..~-----·----~------' Judge Advocate 

5 
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SPJGH-CM Zl7198 .,.lat Ind 
I(/!- ·.· .•. 
~ ,J ,·i,f ,1 :-~ r,... 

1Iq ASF, JAGO, Washington 25, D. C. 

·TO: The Secretary of War 

1. Herewith are transmitted for the action of the President 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Rudolph M. Nelson (0-547837), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence, as approved by the reviewing authority, 
and to warrant confirmation of the sentence. I recommend.that the 
sentence as approved by the reviewing authority be confirmed but that 
the forfeitures be remitted and that the sentence as thus modified be 
carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action,· and a fon of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

3 Incls MYRON O. CRAMER 
1. Record of trial Maj or General 
2. Dft ltr for aig S/w The Judge Advocate General 
3. Form of action 
( Sentence as approved by reviewing authority 9onfirmed1but 

forfeitures remitted, Sentence as modified ordered executed. 
OCID 207, 11 June 1945) ~ 

6 
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WAR' DEPARTMENT 

Arrrr.r Service Forces 

In the Office of The Judge Advocate General 


Washington. D.C. 


SPJGK - CM 277799 

UNITED STATES 

v. 
Second Lieutenant HARRY s. 
DOWD (0-674442). Air Corps. 

) 
} 
) 
) 
) 
) 

. 13 APR tS.5 

:F'AIRFIEID AIR TECHNICAL SERVICE COMMA.ND 

Trial by G.C.M•• convened at 
Wright Field, Dayton, Ohio, 
14 lil.roh 1945. Dismissal and 
total forfeitures. 

~ OPINION of the BOARD OF REVIEii 

LION, HEPBURN and MOYSE, Judge Advocates. 


l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Boa.rd submits this, its 
opinion, to The Judge Advocate General. 

2. The accused we.s tried upon the followil:lg Charges and Specifica
tions I 

CHARGE Ia Violation of the 61st Article of War. 

Speoifioation 11 In that Second Lieutenant Harry~. Dowd, #r 
Corps. 4020th .A:nny Air Forces Base Unit. the.n assigned.to ; 
Hea.dquart_ers and Dase Services Squadron, 81st Service '~01tft 
did. w:ithout proper leave. absent himself from his station at 
Stinson Field. Texas, from about 16 September 1944 to about 
19 September 1944. 

Specification 2a In that Second Lieutenant Harry s. Dowd,•••, 
did, without proper leave, absent himself from his station at 
Wright Field,' Dayton. Ohio. from about 13 December 1944 to 
about 16 January 1946. 

CHARGE Ila Violation of the 96th Article of ·«ar. 

Specification 11 In that Second Lieutenant Harry s. Dowd, • • *, 
did, at Dayton, Ohio, Fort Thomas, Kentucky, Cincinnati. Ohio, 
and Chicago, Illinois• from about l December 1944 to about 16 
January 1945, wrongfully aild unlawfully" ma.ke and utter to various 
parties about twenty (20) checks, individually varying in amount 
from about ten dollars ($10.00) to about one hundred seventy-five 
dollars ($175.00) and aggregating in total amount about six 
hund,red seventy-eight dollars (;;,;678.00), all drawn upon the 
National Bank of Fort Sam Houston, San Antonio, Texas, he. the 
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said Second Lieutenant Harry s. Dowd, then well knowing that 
he did not have, and not intending that he should have, sufficient 
funds in the National Bank of Fort Sam Houston, for honoriDg 
each such check upon 1 ts presentation for·payment. 

Speoifioa.tion 2 a In that Seoond LieutenSllt Harry s. Dowd;, Air Corps, 
• • •, did, at Chicago, Illinois, on or about 16 Ja.nua.ry 1945, 
wrongfully appear in improper uniform, to wita while wearing 
servioe ribbon indioating award of the Purple Heart. 

3. He pleaded guilty to Charge I and its Specifioations and to Specifi
cation 2 of Charge II, and not guilty to Charge II and Speoification 1 thereof, 
a.ni was found guilty of all Charges and Specifications, exoept, in Speoifioa• 
tion 1 of Qia.rge II, the word 11twenty11 and the .figure 11 (20 ), 11 substituting 
therefor respeotively the word 11thirteen11 and the figure 11 (13 ), 11 and except 
the words 11six hundred seventy-eight dollars" and the figure 11 (W78.00)," 
substituting therefor respeotively the words, 11 five hundred fifty-five dolls.rs 
and eighty-three cents 11 and the figures 11 ($555.83)." No evidenoe of any
previous conviotion was introduoed. He was sentenoed to be dismissed the 
service and to forfeit all pay and allowances due or to became due. The re
viewing authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

. ' 
f,f)! 

4. Summary of evidenoe. 

a. For the proseoution. 

It was stipulated that accused was in the military service of the 
United Statea and had been in such aervice continuously sinoe some time prior 
to 16 September l944J that during the period from about 16 September 1944 to 
about 19 September 1944 he was assigned to Headquarters and B.ase Services 
Squadron, 81st Service Group, wtth station at Stinson Field, TexasJ and 
that during the period from about 13 December 1944 to about 16 January 1945 
and at the time of the trial he wa.a. a member of the 4020th AA:F Base Unit, 
stationed at Wri_ght Field, Dayton; Ohio (Pros. Ex•. 4). 

Specifications 1 and 2, Charge I (two abaenoes without leave).· 

By his plea of guilty, acoused admitted the two unauthorized absences,, 
as set forth in these specifications. His guilt·· of these of.fens es wa.s fur
ther established by ~uly authentioated extract copies of the morning reports 
of _his organizations, introduced in evidence without objection, showing !us 
initial absence f'rc:m and ·return to Stinson Field, and his initial absence 
from "ifright Field and the stipulation that he was returned to military con
trol on 16 January 1945 (Pro's. Exa. 1,2,3, and 4). 

I 

Specification 2, Charge .J:I (ilrongfully appearing in improper uniform , 
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by wearing Purple H.eart Ribbon). 

Supplementing the plea of guilty of ihis Specification, it was 
stipulated that on 16 January 1945 accused was not authorized to wear a 
service ribbon indicating the award of the Purple H.ea.rt and that i.f' First 
Lieutenant Michael Roth were present, he would testify that he is a member 
of the Chicago Military Police Detachment and that on that date he saw 
accused wearing this unauthorized ribbon in Chicago ·(Pros. Ex. 4). 

S ecification 1, Char e II wron ful and unlawful issuance and 
utterance of 20 checks without sufficient funds • 

It was stipulated (Pros. Ex. 4) that twenty-one checks. aggregating 
$688.35, attached to the written stipulation as attachments 1 to 21, all 
drawn on the National Bank of Fort Sam Houston, San Antonio, Texas, were 
signed by the accused and were uttered by him to the specified payees, at 
various places and on various dates between 1 December 1944 and 15 January 
1945, in amounts ranging-from $5.00 to i115.83, all as detailed in the 
stipulation; that at the times said checks were ma.de and uttered the ac
cused did not have sufficient funds in the drawee bank to pay these checks; 
that if the cashier of the said bank were present he would testify th.at the 
regularly maintained records of the bank show that accused had e.n account 
with the bank "but did not have sufficient balance to pay such checks on 
the dates of their execution and on the dates on which they were presented 
for payment; 11 and that the records of the bank 11if present in court, would 
substantiate the aforesaid stipulated testimony of the ca.shier." Before the 
acceptance of this stipulation by the court, the law member, a.f'ter remarking 
that the stipulated testimony was "pretty close to a plea of guilty" to this 
Specification, and that the sole admission omitted was aocus~d's knowledge 
of whether or not he had "enough money," explained the significance of the 
stipulation to·the accused and interrogated him as to his comprehension 
thereof a.a follows a · 

"The substance of Specification l of Charge II is that you 
uttered and issued a number of checks, about 20 in number, aggre
gating a total sum of $678, when you did not have sufficient funds 
in the bank upon which you drew the checks to pay the checks and 
that you knew you did.not have sufficient funds at that time. The 
stipulation which is presented here as Prosecution's Exhibit 4 admits 
everything necessary to the Specification except your knowledge that 
you did not have sufficient funds in the bank. you understand that 
is the effect of your stipulation?" (R. s.s). 

Accused specifically acknowledged his understa.n:ling of the effect 
of the stipulation and his desire that the stipulation stand. Thereupon the 
stipulation was accepted in evidence (R. a·, 9). 
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First Ueutenant Herman Goldberg, the Investigating Officer, 
testified that he had explained accused's rights to accused, and that 
thereafter accused had made a statement concerning some of the checb in
volved in the charges against him (R. 10,11,12). At the time seventeen 
checks were attached to the charge sheet, and were examined by the accused, 
who later brought in four additional checks, these twenty-one checks being 
the same .that are attached to the stipulation accepted· in ·evidence as 
Prosecution Exhibit 4 (R. 12). Accused acknowledged that he had signed 
these checks and that no one other than himself had the right to draw against 
his account in the National Bank of Fort Sam Houston, on which he had drawn 
these checks. Accused likewise admitted that with the exception of the four 
checks which he had given to the Wright Field Officers\ Club he "knew that 
the·other checks were made with insufficient funds in his account to cover 
them. 11 Accused's explanation of his actions was summarized by Lieutenant 
Goldberg as follows a 

"• • • La,ccuse§ stated that he had approximately a balance on 
about the 1st of December 1944 of $30, and it was about that period 
or time that he had made three of the checks to the Officers' Club 
here and one to the WUbur Wright Officers' Club; at that time he 
thought he had sufficient. funds in his bank account to make those 
four checks good, and had they been deposited promptly he believed 
that they would have been made good. He also had an arrangement 
whereby his account in that particular bank was increased by an allot
ment from his pay of ~100, which was usually made about the 6th of 
each month, Therefore, on the 6th of December 1944 he would have 
had a balance of approximately ~130, however after making these four 
checks he made two checks in the a.mount of ~62 each and then one 
check in the amount of ~25, plus a few other small.checks, the amounts 
of which he did not remember; those checks were deposited and were 
honored; therefore, his bank account had been depleted in the amount 
of those checks, therefore, by the time these four checks arrived at 
his bank his account was insufficient to take care of them, that is 
why they were returned not honored. However, in ma.king the other 17 
checks he knew that he did not have sufficient funds on hand to ta.lee 
care of them. As I recall we figured out the checks involved or made 
during the period of 1 December 1944 to 16 January 1945, his bank 
account would have contained the ~30 which he had therein on or about 
the 1st of Decembe~ increased by a deposit of ~100 on or about the 
6th of December 1944, increased by a deposit of i100 on the 6th of 
January 194511 (R. 13 ). 

Accused likewise stated to Lieutenant Goldberg that he intended to pay all 
of the checks which he had given and that he had already paid the entire 
indebtednes,\::~rith the exception of about $150. 00 (R. 15 ). 
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b. For the defense. 

It was stipulated that accused had paid all of the twenty-one 

checks between 10 february and 2 Mi.rch 1945 (Def • .Ex. -A). Accused's 

record of ''military experience" as reflected by his Ail' Officers' Qualifi 

cation Record, was accepted in evidence by stipulation (Def. Ex. B). 

This record showed. three ratings of •Excellent" between 2 May 1943 and 9 


~-November 1943, followed by one of "Very Satisfactory" for the period ending 
5 March 1944. For the period from 6 }.arch 1944 to 7 May 1944, accused's 
rati·ng was again "Excellent," but between 18 .May and 26 September 1944 

. his :rating was "Unsatisfactory." It was likewise stipulated that if' First 
Lieutenant Arthur H. Tomes and Captain John E. McDonald, officers with 
whom accused had served, were present, they would testify to the marked 
efficiency with which accused had performed his military duties in Alaska, 

. the Aleutians, Fresno, California, and Stinson Field, Texas, and to his 
"positive value to the military .service" (Def. Exa. C and D). 

After an explanation of his right to remain silent, to make an 
unsworn statement or to take the stand as an "ordinary witness," accused 
elected to testify under oath in his ovm behalf {R. 17). Accused stated 
that he was married and had one child. He had never been convicted by a 
civil or· military court. He graduated from high school, and then worked 
for three years in order to accUI:1ulate a sufficient ~um to attend Indiana.. 
University. After two years at that institution, realizing that war was 
near a.nd that he would be unable to complete his education, he enlisted 
in the Army as a private on 21 March 1941 for service in Panama, in which 
country he arrived in May 1941 {R. 18). After nineteen months service there, 
during which he "arose rapidly to a Staff Sergeancy, and also to Personnel 
Sergeant hla.jor, 11 he was advised that he had the right to enter Officers' 
Candidate School, provided he passed the examination. Out of 200 applicants, 
he was one of twenty who successfully passed. Entering the school at Miami 
Beach on 12 December 1942, he graduated on 3 March 1943, and was immediately 
assigned to an overseas replacement center; (R. 18,19) He began foreign 
duty on 27 l,18.rch 1943, going to Seward, Ala.ska, and thence to the Aleutian 
Islands as Ass_istant Personnel Officer of an air base. Following the 
American reoccupation of Attu, he was sent to a secret base in the combat 
area, where he remained until his transfer to the 372d Squadron for return 
to the United States. Snortly after his arrival in Seattle on Th,µiksgiving 
eve of 1943, he was assigned to Fresno, California, where he was appointed 
Mess and Supply and Transport&tion Officer, and later was given the addi
tional duties of Orientation Officer and Group S-3 Officer for the 337th 
Service Group. During a subsequent period of desert training at Thermo, 
C-alifornia, he likewise served as Acting Adjutant, receiving a. "mark of 
excellent"for hi• work. From Fresno he was transferred to San Antonio 
(Stinson Field) where he was appointed "Consolidated Mess Officer" in addi
tion to his other duties as Squadron Orientation Officer, Venereal Diseases 
Officer, and "acy Squadron work in /fi.iiJ capacity until f£he squa.droE.7' got 
an adjutant" (R. 19,20-21)•. 
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His first absence without leave "was tl\e direct result of mis
understanding,IJ 'an explanation for which W~S off'ered'by aoouaed U follona 

".• • • I had be~n working qlij.te late tor several weeks• I had even 
worked Sw:da.yJ the Mess· waa ihe type that required quite a bit ot 

·work on ·'111¥ pa.rt. I had m:, wife and family in San Antonio. Texas 
and ot'ten arrived home late at night, this did not lead to perfect 
family lite and upon Friday--the night before the !'ROL occurred-
I beoame involved-in a very heated argument, relative to the type 
of duties I was doing out to the field. with m:, wife•• Knowing that 
I couldn't help it bec~use I oouldn1 t get home earlier in the evening 
to .spend more time with m:, family ani because of the argument and 
being in the angry mood that I was, I left and went to townJ ~ town 
being Sen Antonio, Texa.sJ in t011U· I began drinking~ dra?lk quite 
excessively ani arrived 'home in the early morning hours of Saturday, 
Septembet 16thJ there involved.another quarrel with m:, wife relative 
to m:,·condition, so I inunediately left again and being under the oon
dition that I was at the time. I went to town and became involved in 
more drinking, drinking most of the day Saturday and Saturday night. · 
Knowing m:, status with the organization. knowing the duties that 
were usually occurring on Saturday, parade., inspection and orientation 
and so forth., knowing that orientation had been put off, that is had 
taken place on Friday, which I gave., knowing that the inspection wu 
not going to be held due to the absence of Major L&ne. and knowing 
that the parade ha.d been put off due to adverse weather., I knew there 
were no absolute duties that I had at that time at the field. I had 
been with this organbation for a long time and knew every man 
personally in this organization., and knew the duties of each since 
I was the Squadron Officer•. I arrived home Saturday night, Sunday 
being the usual day off. · It never occurred to me first that I was 
missed for AWOL and. second that Sunday would be oounted against me 
if I had of been. I reoeived word Sunday that Major Lane had returned., 
had asked for me and ha.d entered a charge of ,AWOL agains·t me J becoming 
quite frightened., and I was frightened, that was the first mark of · 
misoonduot that had eve!'." came up against me,. I didn't know exaotly 
what to do. However,. Monday morning I lef't to go to work and becallle 
frightened and afraid to i'aoe m:, CO and returned home. My wife, 
realizing that it was a mistake and-knowing that Major Lane had oa.lled 
the house., went .to aee my Commanding Officer to tell him the oircurn
sta.noes. Major lane advised m:, wife for me to return and report to 
work on Tuesday morning at 8100 to him. Tlierefore., on Tuesday morning 
at 8100 I reported to Major IAne ·and Major Lane ha.d entered a oharge 

· of AWOL for three days against my recordn (R.21-22 ). . 

- · As a result of aocuaed's a~enoe without leave, •i..jw Lane 
/accused's oommand~.o.tfioe_!"7 on the morning of the 18th initiated a 
Tetter requesting /_acowsed'i/ reclassification. 11 That officer· asaur~ 
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accused :that if'• it were in his pOiver he would recall the letter "because 
he did not realize the ciroum.stanoes." Later accused was given his ohoice 
of reclassification, demotion or resignation, and, since he did not wish to 
leave the service, he requested reclassification in the belief, based on 
his conversations with "Colone_l Jackson" and Major Lane, that he would merely 
be reassigned to some ·other unit, probably in personnel work, in which he 
had previously been engaged, instead of mess management a.bout which he 
"didn't particularly know too much. 11 Major La.ne gave accused an efficiency 
Teport which he had prepared as a necessary preliminary to reclassification 
a.n:i about a week later advised accused that it had become necessary·to 
replace it with a less favorable one, as the original report, as drafted, 
did not justify reclassification. This later report was accepted in evidence 

11E11as Defense Exhibit (R. 22,23,24). Am.ong other items the report contaiDBd 
the fo;I.lowing remarks and opinionJ - · 

"• • ~ Officer. is oa.pa.ble 'of holding an assignment and doing good 
work therein, provided he does not let personal and outside interests 
and worries influence his judgment. In comparing this officer with 
all officers of his ~a.de known to me, I would place him among the 
lower third. ••·*This officer is performing duties commensurate 
with his grade. Believe ontside intereste, personal affairs, and 
worries have been basis of this officer's delinquencies. • • • 
Value to the Servioet Officer's prior training should be utilized, 
believe with reclassification and change in command offi~er would be 
very valuable to service." (R. 23,24, Def. Ex. E) 

In November aoc~ed was transferred to the Reclassification Center, Wright 
Field, arriving at that station on the 20th of that month. No official 
duties were a.ssigned to him. For about three weeks he spent approximately 
two hours a day in collaboration with the defense counsel who had been as
signed to him. He soon learned that his conception of reclassification was 
an erroneously optimistic one, and that "Reclassification in reality was the 
last chance e.n officer had before he was separated from the servioe" (R. 24, 
26). He reached the conclusion that the burden of proving that "the re
classification was a mistake" rested on him and that the "court ffioa.rg was 
going on the assumption that if an officer was up for reclassification he 
had a good reason for being there and that anything he proved wa.a just the 
difference between an honorable separation from the service or a separation 
without certificate of service" {R. 25). The reclassification proceedings . 
were conducted 'on 11 December. and thereafter it was accused' a understanding 
that he was merely to report to the Reclassification Center at nine o'clock 
in the morning ea.oh day, pending the receipt of "approval from Washington" 
of the boa.rd' s •verdict. 11 He reported on Tuesday morning, and then, realizing 
he had failed in his defense, he started drinking in Dayton, where he was 
living at the time, and continued to drink for ten days. "Thursday ffii/

\ couldn't stand very muoh more, mainly due to the condition brought on by .ti/ drinking. a'? without a,z:w further thought /J.i/ boarded a bus and "b:iok 
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oft for Cincinnati," taking nothing with him except the olothes he was wearing. 
He remained in Cincinnati nine days, during which time he did. quite a bit 
of drinking, and was unable to "get up nerve enough" to return to Wright 
Field. ·while drinking with several civilians and an enlisted man who was 
going to the West Coast, he was successfully induced by the latter to go 
with him as far as Chica.go, where he remained until his arrest by the 
Military Police on 16 January (R. 25,26,27). At no time during his absence 
did accused try to conceal his identity. He wore his uniform at all times 
and never intended "to run away from the military authorities" (R. 27). 

With regard to his financial affairs, accused stated that he had 

transferred his savings from the Bank of America. in Fresno, California, to 

the National Bank of Fort Sam Houston, to which he made a monthly "deposit 

allotment." o.~ ilOO for his own use, the balance of his pay and allowances 

being sent to his' family. As a result of a large allotment to his wife 

while he was on overseas duty and of some savings by both prior to their 

marriage, ·there was built up an account of about ~1200, which, while in 

his wife's name~ was_in r.e_ality a joint account, kept by her in a bank in 

Seymour, Indiana. In addition he had purchased in their joint names through 

allotments war bonds amounting to about ;soo, also held by his wife (R. 28). 

He knew. that he did not have sufficient funds in the National Bank of Fort 

Sam Houston with which to "cover" the checks issued by him while he was 

absent without leave, but he needed the money for the expenses which he 

incurred, and as he knew that he was going back to Wright Field he had every 

intention of paying them when he got back there. He furnished his correct 

name, serial number, home address and station to each person to whom he 

issued a check in order to be certain that each could reach him (R. 29). 


Accused stated that his unauthorized display on his uniform of 
the Purple Heart ribbon was the result of its havin~ been jokingly pinned 
en him by an enlisted man with whom he was drinking and who noticed that 
accused had a bruised hand, the result of ita having accidentally been caught 
in a oar door. Accused had-thoughtlessly left this ribbon on his blouse and 
had been wearing it for three days prior to his arrest. He was legitimately 
entitled to ~ear the ribbon representing the Good tonduot Medal, the Overseas · 
Service ribbon, with one bron%e star, for service overseas prior to ~earl 
Harbor, the .American Theatre ribbon 1:or 19 months service in Pana.ma, and 
the Asiatic-Pacific ribl;)on, with one star, for combat duty in the Aleutians 
for eight months (?• 29 ). · ' 

On cross~examination by the Trial Judge Advocate and examination 
_by the court, accused admitted that he had been absent without leave from 
·-his station from 13 December 1944 to 16 January 1945, that the twenty-one 
checks, ~ttached to the stipulation, were dishonored by the .drawee bank 

upon presentation, and that none of them was paid by "going through" th~ 

bank, accused having personally sent the oash to redeem them at a later 

date {R. 31,32,33). 
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5. Accused I s guilt oi- :-li.e two absences without leave, made the basis 
of Specifications l and 2 of Cha.,·ge I, requires no discussion, being fully 
established by accused's plea of guilty, the evidence introduced by the 
prosecution and the ad.missions made by accused. Accused's explanation of 
the reasons for his absence was clearly offered merely in extenuation of 
the offenses charged, and, moreover, would be unavailing were it offered 
as a defense. The same oonclusion is applicable to Specification 2 of 
Charge II, involving accused's appearance in improper uniform, due to the 
unauthorized'~isplay on his uniform of the ribbon indicating the award of 
the Purple Heart. That the ribbon was originally pinned on accused's blouse 
by a third person in a joking spirit does not in any way excuse accused's 
action in continuing to wear it publicly for three days thereafter. The 
unauthorized wearing-of the ribbon of aey medal or decpration auth6rized by 
Congress or t:1e War Departmen,t is prohibii:ted by Federal statute (10 u.s.c. ' 
1425) and by paragraph 12, Army Regulations 600-90, 24 February 1944 (now 
paragraph 14 of those regulations as reissued 3 February 1945). It has 
been held that to appear in public with an insignia of rank higher than 
that of the wearer is a public appearance in improper uniform, in violation 
of Article of War 96. (CM 247753, Davis, 31 B.R. 7.) It follows that 
accused's action in appearing in public with a ribbon on his blouse, re
presenting a decoration not awarded to him, in violation of a Federal statute 
and Army Regulations, similarly constitutes an. appearance in public in a.n im
proper uniform, for which he is subject to punishment under Article of War 
96. 

The evidence adduced by stipulation, the confession made by accused 
to the investigating officer, and accused's unqualified admissions in testify
ing as a witness fully support the conclusion reached by the court that ac
cused wrongfully and unlawfully made and uttered thirteen checks. aggregating 
tssS.83, to various parties and in various amounts, between about 1 December 
1944 e.nd about 16 January 1945, well knowing that he did not have and not in
tending that he should have sufficient funds in the drawee bank for honoring 
each of such checks on presentation for payment, as charged in Specification 
1 of Charge II. As a matter of fact, as pointedly called to the attention 
of accused by the law member, the stipulated testimony admitted all elements 
of the Specification except accused's knowledge of the status of his account. 
·vvhat the stipulation lacked on this score was fully and completely supplied 
by accused's admission to the Investigating Officer, properly admitted in 
evidence, that, wit'.'l the exception of the four checks given to the Viright Field 
Officers' Club, he knew that he did not have sufficient funds in the drawee 
bank to meet any of the 21 checks at the time of their issuance and utterance, 
by the reiteration of this admission, while testifying in his own behalf. 
an~ by the further admissions, while so testifying, that he procured the 
amounts represented by the checks f'or his necessary expenses while absent 
without leave~ and that none of them had been honored by the bank upon 
presenta~ion. No fraud was charged in connection with the issuance and 
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utterance of the checks. but i~ has been repeatedly held to be a violation 
of Article of War 96 for one i~the military service to issue a check on 
a bank, knowing that there were 'not sufficient·fWld.s and not intending 
that there should be sufficient funds to meet such checks on presentation, 
even though an intention to defraud was absent. As stated in CM 249232, 
Norren, 3 Bull, JAG 290, 32 B.R. 95a 

"A member of the military es tabliShm.ent is unde.r a particular 
duty not to issue a check without maintaining a bank bal~oe or 
credit sufficient to meet it. Suoh oonduot is not only a reflec
tion on the individual and a violation of a civil law if oonunitted 
with wrongful intent, but service-discrediting as well. Frequently 
checks a.re cashed not because of the assurance derived from the 
implied representation attached to the check so much as the faith 
created by the uniform. The individual may be satisfied by the 
exoulpationwhich flows from an explanation rooted in carelessness 
or negligence. The hurt to the credit and reputation of the~ 1 

is not so easily removed. 
• 

"It is the opinion of the Board of Review that proof that a. 
check given for value by a member of the military establishment 
is returned for insufficient funds imposes on the drawer of the 
check,. when charged with service-discrediting conduct, the burden 
of showing that his action was the result of an honest mistake not 
caused by his own carelessness or neglect. 11 

Accused did not plead "honest mistake." On the contrary, he admitted that \ 
all except £our of the checks were issued with full knowledge of the lack 
of funis in the bank.· The court gave accused the benefit of every possible 
doubt,· as evider.c~d by its finding that only thirteen, inst~ad of twenty, 
checks were wrongfully and unlawfully issued, totaling ~555.83, instead 
of $678.00, as charged. He offered no excuse other than that he intended 
to make good these checks at a later date when he eventually returned to 
Wright Field. The conclusion is inevitable that accused, through the 
utteranoe of the oheoks to various payees, wrongfully and illegally held 
out to them that he had sufficient funds to meet the checks upon presenta
tion and obtained value therefor 6 well knowing that he had no such funds 
on deposit. 

,6. In holding the record legally sufficient, the Board takes cognizance 
of the fact that the Speoifi cation, as framed, fails to comply with sume of 
the fundamental rules laid down in the Manual for Courts-Martial (1928) with 
regard to the preparation of Specifications (Par. 29 and Par.~ of Appendix 
4). Neither the dates nor plaoes of issuance and uttera.noe·nor the names of 
the payees of the checks are given; neither the purpose for which they were 
issued nor th~ consi4eration received is alleged; and .the only inference of 
any :unproper intent in connection with their issuance and utterance is that 
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which may be inferred from the use of the words 11wrongfully and unlawfully" 
in tlie Specification. The Specification, therefore, lacks that clarity 
and completeness contemplated by the Manual. However, _no objection was 
raiaed by the accused, am a.s the record shows a.ffirma.tively-and· unequivocally 
that he was fully apprised of the charges against him, that he was in no way 
taken by surprise, and that his substantial rights were in no way injuriously 
affected as a result of the inadequacy and vagueness of the Specification, 
there is no legal or equitable reason for holding the record oi' ,trial legally 
insufficient hecause of ihe deficiencies in the Specification ,(Article of 

•War 	37, and Pars. 73 and 87, MCM, 1928). It should be noted, however, that 
while a situa.tion·may arise, such as in the case of embezzlement over a 
period of time, in which it is impossible from a practical viewpoint to 
state definitely when the separate defalcations took place, this principle 
does not apply to the issuance and utterance of checks in varying amounts 
to various individuals at different times and. for different purposes or 
considerations. Normally unconnected transa.c.tions should not be accumulated, 
but should the prosecu~ion deterir~ne to a.ocunulate a series of issuances 
and utterances of·worthless checks in one specifications~ a.sin effect to 
charge a course of conduct in violation of good order and mili_tary discipline, 
the amounts, the dates of issuance, the parties to whom issued, and the 
purpose for which issued or the consideration received should be detailed, 
both to acquaint the accused with the specific derelictions with which he· 
is charged and to furnish the basis for a plea of former jeopardy in the 
event of the subsequent filing of additional charges, based on the same 
checks. Since all of the checks were offered and identified in the present 
case, the possibility of any of them being ma.de the basis of an additional· 
charge has been eliminated. 

The position of the Board in maintaining the sufficiency of the 
Specification is supported by the following views expressed by the Board 
of Review in CM 264296, Sinuns, in which accused was charged in one Specifica
tion with the issuance of eight checks, ·properly desoribeda 

"'A specification alleging, as a violation of A.W. 95 a 

series of acts constituting a course of dishonorable conduct 

a.mounting to a fraud, is not objectionable on the ground of 

duplicity. C.M. 153268 (1922); 192530 (1930)' (Dig. Op. JAG, 

1912-40, sec. 428 (13). 


"Similarly, a specification alleging, as a violation of Article 
of 7ia~ 96, a series of acts constituting a course of,action of a 
nature to bring discredit upon the military service, is not ob
jectionable on the ground of duplicity. The test is whether the 
Specification is so framed as to advise the accused of the particular 
act or offense intended to be alleged, and to enable him to plead· 
a former conviction or acquittal if subsequently brought to trial 

11 
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on account of the same act (\'iinthrop's Military Law and Precedents, 
2d Ed., p. 138). No basis exists in the instant case for-a conten
tion by the accused that he was in exiy way misled by the form of the 
specification, nor was any such contention ma.de. Ea.oh of the eight 
checks alleged in the specification to have been wrongfully ma.de and 
uttered was specifically described and was readily identifiable. 
Moreover, the Manual specifically provides (par. 87)a 

'No finding or sentence need be disapproved solely besause 
a specification is defective if the facts alleged therein 
and reasonably implied therefran constitute an offense, 
unless it appears from the record that the accused was in 
fact misled by such defect, or that his substantial rights were 
otherwise injuriously affected thereby.'" 

7. War Department records show that accused is 26 years and 6 months 
of age and is married. (Accused testified that he has one child.) He , 
graduated from high school and later attended Indiana University for one 
and one-half years, majoring in Business Administration. From Ootober 
1936, following his graduation from high school, until September 1939, he 
was employed in the operation of various automa.tio machines by the Chrysler 
Corporation, leaving his work to attend college. He enlisted in the Army 
3 1.arch 1941 and attained the rank of staff sergeant. On 25 November 1942 
he entered Officer Candidate School, Army Air Forces Technical Training 
Command, Miami, Florida, and was commissioned a temporary Second Lieutenant 
on 3 March 1943, and a.ssigned immediately to the Overseas Replacement 
Training Center, Kearns, utah. · 

8. The court was legally constituted and had jurisdiction of the 
accused and the offenses. No errors injuriously affecting the substantial 
rights of the accused were connnitted during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings and the sentence and to warrant confirmation of t)le s~ntenoe. 
A sentence of dismissal is authorized upon oonviction of a vidlation of 
either Artio~e of War 61 or 96. 

() I· $_ ,Jul.go Advooate, 

z~~ . ~JudgeAdvooate, 

~~~~1 ....-_.. Judge Advocate. 
/ 
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SPJGK • CM 277799 lat Ind. 

B:l A$F, JAGO, Waahington 25, D. c. 

TOa The Secretary of War. 

1. Pursuant to Executin Order No. 9556, dated May 26,1945thve 
are tranamitted herewith for your a.otion the record of trial and the opinion 
of the Board of Revift' in the oa.se of Second Lieutenant Harry S. Dowd 
(0•574442), Air Corpe. 

· 2. Upon trial by general oourt-ma.rtial this officer pleaded guilty to 
and wu found guilty of (1) two charges of absence without lea.ve, for perioda 
of three day• and one month and three day•, respectively, in.violation of · 
Article of War 61, and (2) public appearance in improper uniform by weari11g 
the ribbon of the Purple Heart· ldthout authority, in violation of Artlole 
of War 96. In addition he pl~a.ded not guilty to a specification c~rgiJJg 
him un:ier Article of War 96 with the wrongful and unlurtul iaauance and 
utteranoe of twenty checks, totaling '678.00, to various pe.rtiea between 
1 December 1944 and 16 January- 1945, well knowing that he did not h&Te and 
not intending that he should have sufficient fun.de in the dra.w:ee bank for 
honoring them on presentation, and waa .f'c;,und guilty of the offeme as 
charged, except that the number of the oh~cks wa.s ..fixed at thirteen and 
the amount a.t ~55.83. He wu sentenced to be dismiased the urTice and 
to .f'orfeit all pay and allcnr&.ncea due or to become due. The reviewing au• 
thority approTed the sentence _and forwarded the record of trial for action 
under Article of War 48. 

3. A summary of the eviaence may be found in the aocomp&JJiYUlg opinioa 
of the Boe.rd of Revie1r. I concur in the opinion of the Boa.rd ot ReTi• that 
the record of tria.l is legally sufficient to support the tindinga a.Dd the 
sentence and to w&rre.nt confirmation ot tae sentence. 

The accused pleaded. guilty to 'both ap.toifioationa under Charge I, 
one alleging absence without leave from about 16 September 194-i to about 
19 September 1944 a.Dd t'ran about 13 December 1944 to.16 January 1945, and 
imputed his first absence to 'overindulgence in liquor. following a quarrel 
with hi• wife, and his second ani extended absence to a similar overindulgence 
induced by his brooding over the probability of his being reclassified. and 
eliminated tram the service. His sole explanation or the oharge that he had 
worn the Purple Heart Ribbon without authority in public wu that it had been 
pinned on hiD1-by an enlisted man in a joking apiri t am that he had continued 
to wear it for three days thereafter until he n.a apprehended. by the military 
authorities. It was am.ply proved by stipulated testimoey, accused's a.dlllissiona 
to the investigating officer, and his admissions in t9stifyi11g in his own be
half that accused had made and uttered. a.t least thirteen ohecb, totaling 
$555.83, referred to in Specification 1 of Charge II, with full knowledge 
that he. did not have aui'ficient funds on depoait in the drawee bank for their' 
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payment upon presentation. In ju~tifioation of his action, accused stated 
that he intended to pay the1e cheeks, which he had issued during his unau• 

·thorized absence, upon his return to his station. At the ti.me of the trial 
a.11 of the indebtedneaa had been: repa.id. Aocuaed's conduct ii such a,. 
clearly to establish his unfitness to continue as an officer in the Army 
of the United States and to ju,tify his dismissal. I recommend that the 
sentence, although inadequate, be confirmed but that the forfeitures be re• 
mitted and that, as thua modified, the sentence~ carried into execution. 

4. Inoloeed ia a form of action designed to carry into execution the 
foregoing recommendation, ahould it meet with your approval. 

-~ Q.~..A,G 

2 Inola 
l. Record ot trial 
2. Form of &otion 

MYRON C • CRAMER 
Major General 
The Judge Advocate General 

( Sentence confirmed, but forfeitures ·rem1t~d on reoommandation of rhe 
Judge Advocate "'eneral, As- modified ordered executed. GCJ.O 21.S, 13 :unt~:\94S) • 

. . 
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WAR li"ZPAH.T:.E:{T 
A.rrey' Se~vice Forces 

In the Office of ThE(Judge Advocate General 
Washington, D. c. 

SPJGN-Cii.i 277800 

UH"ITED STATES ) SECOND AH.MY 
) 

v. .) Trial by G.C.hl., convened at 
) Camp 1:ackall, No·rtlf Carolina, 

Private LEST3R J. HILL ) 14 :~arch 1944. Dishonorable 
(33738480), Battery B, ) discharge (suspended) and con
467th Parachute Field ) finement for five (5) years. 
Artillery Battalion. ) Rehabilitation Center. 

-~-~-.----
HOLilrNG by the BOARD OF REVI1'\1 

LIPSCO:.m, 0 1 CONNOR and MORGAi.'IJ', Judge Advocates 

1. The record of trial in the case of t;1e soldier named above, 
having been examined in the office of The Judge Advocate General and · 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board of Revie.v and held to be legally suffi
cient to support the findings and sentence. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Private Lester J. Hill, Battery B, 
467th Prcht FA Bn, did without proper leave, absent 
himself from his station at Camp Mackall, North 
Carolina, from· about 4 February 1945 to about 19 
February 1945. 

3. The prosecution introduced in evidence an extract copy of the 
morning report of Battery B, 467th Parachute Field Artillery Battalion, 
Camp Mackall, North Carolina, w.rich contained an entry concerning the ac
cused, as foll·ows: 
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"4 Feb 45 

Hill, Lester J. 33738480 Pvt7605 

Ascd not jd AVfOL 2200 per par 2 SO 30 

27th Hq Special Troops Second Army Ft. Bragg 

NC Race W AGF MCO 078 11 (R. ?; Pros.• Ex. 1). 


In addition, the commanding of.ficer of Battery B testified that the ac
cused was in the milltary service and was a member of Battery B, 467th 
Paracn..ute Fiel,<;i Artillery Battalion, Camp Mackall, r,Jorth Carolina (R. 6). 
TheraV·~1as als~ introduced into evidence an extract copy of the morning 
report of the 2521st Service Command Unit Station Complement Detachment 
#1, Arrrry War College, Washington, D. c., which contained an entry as follows: 

1119 Feb 45 

Hill, Lester J. 33738480 Pvt 

Btry B 467th Prcht F A Bn Cp l,fackall NC 

atchd & conf 1500 Willis M Burgess 

Captain Infantry11 (R. 6a; Pros. ~. 2). 


The accused, after his rights relative to testii'yin:; or remaining silent 
had been explained to i".im, elected to remain silont and no other evidence 
was presented (R. 6b). 

/4• The first of the above quoted morning report entries establishes, 
prima facie, the facts stated therein insofar as the com;nanding officer 
of Battery B, 467th F2.rachute }~eld Artillery Battalion was charged vtith 
the duty of knowing and recording them O,:CM, 1928, par. 117a; 3 BR 344). 
As has been frequently stated by the Board of Review, the law presumes that 
public officers perfor:n their ch.l.ties as required by law, and this presumption 
prevails until the contrar;r is shown (I.:c:u, 1928, par. 112~). Thus the 
Board of Review has held that: · 

11It is the unqualified duty cf a company comr.nnder to know what 
officers and men are assisned to his organization and to know 
their status, that is, whether present or absent, and, if ab
sent, vlhether with or without leave. * * .;:-. 

1l,,orning report entries do not and are not intended 
to recite all preliminary or intennediate facts forming 
the basis of the authority for ma;dng·them; and their 
administrative regularity must be and is presumed. For 
example, it is presumed, in the usual case, that the 
solcier was duly transferred to and assigned for duty 
with the oreanization from which the report reciting 
his absence without ·leave comes. It is only when the 
aceu.1·acy or regularity of the recital is impeached 
that the presumption falls' (quoted from c. 189682, 
};tyers. 
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"The mere fact that there may be other sources of primary 

evidence as to tm fact...o,r accused's assignment to the 3rd 

Recruit Company, for example, the order so assiening him, 

does not alter the fact that the entry in the morning re

port is primary evidence. There may be and generally are 

many sources of primary evidence of facts sought to be 

established in criminal prosecutions or civil suits. The 

admissibility of the morning report entry as to assign

ment is established" (3 BR 344, Andrews) •. , 


Althoueh the accuracy of the entries in the morning report under considera
tion could have easily been controverted, if untrue, the record presents 
no evidence which either impeaches or contradicts them. .The entries in 
the morning report were admissible, therefore, to establish both the fact 
that the accused was assigned to Battery B, 467th farachute Fielc. Artil 
lery Battalion, and also the fact that on 4 February 1945 he was absent 
without leave from that organization. In arriving at tr.is conclusion the 
Board of Revimv has not overlooked CM 273922, Orter,a, in which a contrary 
result was reached upon slightly different evidence. 

The second of the two extract copies.of the morning reports 
quoted above show that the accused was in confinement in Washington, 
D. c., on 19 February 1945. The l,fanual states that, "The condition of 
absence Ydthout leave with respect to·an enlistment having been once 
shown to exist may be presumed to have continued, in the absence of evi
dence to the contrary, until the accused's return to military control 
under such enlistment" (IV:CE, 1928, par. DO~; 18 BR 221). Since the ac
cused1 s unauthorized absence was shown to have begun on 4 February 1945, 
it may be presumed under this rule to have continued until his return 
to military control on 19 February 1945. 'l'he record is le[ally suffi 
cient to sustain the court's finding that the accused vi.as absent with
out leave from 4 February 1945 until 19 February 1945. 

5. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support t.~e sentence. 

·~ f ~dge Advocate, 

~~· Judge Advocate, 

~~ Judge Advocate, 
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WAR DEFAIITMENT 
A:rmy Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGQ-CM 277804 

U N I T E D S T A T E S 	 ) WA.mJER ROBINS AIR TECHNICAL SERVICE COMMAND 
) 

v. 	 ) Trial by G.C.M., convened 
) at Daniel Field, Augusta, 

First Lieutenant EARL C. ) Georgia, 18 January 1945 
WINGARD (0-573797), Air ) and at Robins Field, Georgia, 
Corps. 13, 14, 15 February 1945. ~ Dismissal, total forfeitures 

) and confinement for two (2) _ 
) years. Disciplinary Barracks. 

OPINION of the BOARD OF REVIEW 
ANDREWS, FREDERICK and BIERER, Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits thi~, 
its opinion, ·~o The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: ' 

CHARGE: Violation of the 6l;t Article of Wa:r,. 

Specification ls In that First Lieutenant Earl c. Wingard, 

Air Corps, Section A, 4050th Army Air Forces Base Unit 

(Replacement Depot), Daniel Field, Georeia, did, llithout 

proper leave, absent himself. from his organization and , 

station at Daniel Field, Georgia, from about l August 

1944 to about 8 August·l944. 


Specif'ication 2: In that First Lieutenant Earl c. Wingard; 

Air Corps,· Section A, 4050th,Arm;y Air Forces Base Unit 

(Replacement Depot), Daniel Field, Georgia, did, with

out proper leave, absent h:biselt from his organization 

and station at Daniel Field,; ·aeorgia, from about 11 

.lugus-t. 1944 to about ~ August 1944 ( amended to 22 

J.ugust·1944). 


·ADDITIONAL CHAR~ .Ir :Violation 	ot the 61st Article of War. 
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Specification: In that First Lieutenant Earl c. Wingard, 
Section A, 4050th Army Air Forces Base Unit ( Replace
ment Depot), Daniel Field, Georgia, did, lfithout 
proper leave, absent himself from his organization and sta
tion at Daniel Field, Georgia, from about 26 October 1944 
to about 2 November 1944 • 

.ADDITIONAL CHARGE II: Violation of the 95th Article of War. 

Specification l: In -that First Lieutenant Earl c. Wingard, 
Section A, 4050th .Army Air Forces _Base Unit (Replace
ment Depot), Daniel Field, Georgia, did, at Moses Lake, 
Washington, on or about 8 May 1944, with intent to 
deceive, wrongfully and unlawfully make and utter to 
:ur. Mel Zornes, Moses Lake, Washington, a certain check, 
in words and .fig,.ires as follows, to wit: · 

KaJ.amazoo, Mich. May 8 1944 No. 373 

- Tl:lE AMERICAN NATIONAL BANK 
- of Kalamazoo 

Pay to the 
Order of _____Me_l__.Z...o_rn_e_s______ __ _ _.,,$3..,0...,._oo 

_______Thirt,._y_an_d_n_o/_1_00 00.LLARS 

Earl C. ·Wingard 

in payment o:t vaJ.ue received, he the said First Lieu
tenant Earl c. Wingard, then well knowing that he did 
not have and not intending that he should have suffi
cient funds in the said bank for the payment of said 
check. 

Specification 2, Same form as Specification l, but alleging 
check drawn on same bank, dated 31 Uay 1944, payable to 
order of Mel Zornes, made and uttered to Mel Zornes, at 
)Loses Lake, Washington, in the amount of $200.00. 

Specification J: · Same form as Specification 1, but alleging 
cheek drawn on same bank, dated 18 August 1944, payable 
to order o:t Atlanta Biltmore.,·made and uttered to 
Atlanta Biltmore (a hotel), Atlanta., Georgia, in the 
amollllt o! $15.00. · 

Specification 4: Same form as Specification 1, but alleging 
check drawn on same bank., dated 19 .August 1944, payable 
to order o:t Atlanta Biltmore, made and uttered to 
Atlanta Biltmore., Atlanta, Georgia, in the amount of 
$15.00. 

2 
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Specification 5: Same form as Specification 1, but alleging 
check drawn on same bank, dated 19 August 1944, payable 
to order of Atlanta Biltmore, made and uttered to 
Atlanta Biltmore; Atlanta, Georgia, in the amount of 
$15.00. , 

Specification 6: Same form as Specification 1, but alleging 
check drawn on same bank, dated 21 August 1944, payable 
to order of Atlanta Biltmore, made and uttered to 
Atlanta Biltmore, Atlanta, Georgia, in the amount of 
$10.00. 

Specification 7: Same form as Specification l, but alleging 
check drawn on same bank, dated 21 August 1944, payable 
to order of Atlanta Biltmore, made and uttered to 
Atlanta Biltmore, Atlanta, Georgia, in the amount of 
$10.00. 

Specification 8: Same form as Specification 1, but.alleging 
check dra1111 on same bank, dated 22 August 1944, payable 
to order of Atlanta Biltmore, made and uttered to 

· Atlanta Biltmore, Atlanta, Georgia, in the amount of 
$35.00. 

Specification 9: Same form as Specification 1, but alleging 
check dral'fil on National Bank of Fort Sam Houston, San 
Antonio, Texas, dated 21 September 1944, payable to 
order of Cash, made and uttered to Daniel Field Officers 1 

Mess, Daniel Field, Georgia, in the amount of $15.00. 

Specification 10: Same form as Specification 1, but alleging 
check drawn on National Bank of Fort Sam Houston, San 

· Antonio, Texas, dated 24 September 1944, payable to order 
of Cash, made· and uttered to Dani~l Field Officers I Mess, 
Daniel Field, Georgia, in the amount of $10.00. 

Specification 11: Same form as Specification l, but alleging 
check drawn on National Bank of Fort Sam Houston, San · 
Antonio, Texas, dated 24 September 1944, payable to 
order of Cash, made arid uttered to Daniel.Field Officers• 
Mess, Daniel Field, Georgia, in the amount of $20.00. 

Specification 12: (Finding of not guilty). 

Specification 13: (Finding or not guilty). 

He pleaded not guilty to all Charges and Specifications and was f'Olllld 
guilty of the Charge and Additional Charges, guilty of the Specifications 
or the Charge and of Additional Charge I and of Specifications l, 2, 10 
and ll of' Additional Charge II, guilty of' Specifications 3, 41 51 6,_ ?, S, 
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and 9 of Additional Charge II except the words •and utter", substituting 

the word "payable0 , of the excepted word, not guilty, of the substituted 

word, guilty, and not guilty of.Specifications 12 and 13 of Additional 

Charge II. He was sentenced to'dismissal, total forfeitures, and con

finement at ha.rd labor for two yea.rs at such place as the reviewing 

authority might direct~ The reviewing authority approved the sentence, 

designated the United States Disciplinary Barracks, Fort Leavenworth, 

K~sas, as the place of confinement, and forwarded the record of trial 

for action under the 48th Article of War. 


J. The evidence for the prosecution established the following 

state of facts. 


Specifications 1 and 2, the Cha.rce. 

Morning reports showed the accused as absent without leave from his 
organization and station at Daniel Field, Georgia, from 1 August 1944 · 
(R. 8; Eic. 1) until his return to military control as a patient at Station 
Hospital, Fort Snelling, Minnesota, 8 August 1944 (R. 10, ll; !lY.. J). 
Departing from. Fort Snelling 11 August 1944 (R. 10, 11; Ex. 3), he re
turned to duty at Daniel Field, Georgia, on 2?. August 1944, from a 
status of absent without leave (R. 11; Ex. 4). 

Testimony of his eommanding officer (R. ?) showed that the accused 
wa.s on leave from 16 July through 31 July, 1944. He requested an ex
tension, which was denied (R. 14), and he was notified by telegram to 
return to his station (R. 10, 14, 17, ~3, 124; Ex. 2). He did not return 
until 22 August (Ex. 4, R. 18). His commanding officer received notice 
by wire that accused was in the hospital at Fort Snelling on 8 August, 
and later verified that he was there under military control from 8 August 
to 11 August (R. 16-1?). On 23 August, accused was interviewed by his 
commanding officer and stated that he had been delayed by sickness en 
route. Asked why he had not so notified his commanding officer, he stated 
that he ttmust have been AWOL" (R. 18-19, 20, 21). Accused was placed 
in arrest, and had no duty assignments after 22 A'ugust 1944 (R. 21). He 
made· a sii~ned and sworn staUment on 6 September 1944, in which he 
attributed his delayed return to sickness and to inability to obtain 
more rapid transportation (R. 29; Ex. 9). 

Specification, Additional Char~e I. 

Morning report of accused's organization showed him as absent without 
leave 26 October 1944 from fifteen days emergency leave and fifteen days 
extension (R. 11; Ex. 5). Testimony of his commanding officer showed 
that he was due to return to his station on 26 October 1944 from emergenc7 
leave (R. 19) which had been trice extended, for five days by telegram 
on 15 October (R. 25; Ex. 6) and for ten additional days by later wire 
(R. 25; Ex.?). Request for further extension was ·denied and accused was 
ordered by wire 27 October to return immediately (R. 26; Ex. 8). He had 
no authority to be absent after 26 October 1944 (R. 19; R. 11, 12, 13), 
but did not return until about 2 November (R. 19). 

4 
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Specifications 1 and 2, Additional Char~e II. 

A check dated 8 May 1944 for $30 (R. 53; Ex. 11) and a check dated 
31 May 1944, for $200 (R. 53; Ex. 12), both drawn on the American 
National Bank of Kalamazoo, Michigan and payable to the order of Mel 
Zornes, were signed by the accused (Qualified banker's opinion, by 
deposition, R. 69; Ex. 24, Interrogatories 105-110). Both chec~~ ~re 
ma.de and si;;ned by accuse.ct in the presence of the payee, J~el Zornes, 
Chief of Police and tavern O\~ner of Moses Lake, ~ashington, on the dates 
they bear respectively, and given by accused to Zornes for cash. The 
accused received from Zornes United States currency in the face amounts 
of $30 and $200 respectively. Both were dishonored and returned through 
banking channels. Accused later told Zornes that his father had died and 
that he was up against it, but would take up the checks, and finally 
paid Zornes $35 by money order and sent him a series of promissory notes_ 
maturing serially.at periods from 30 to 180 days from 3 January 1944, five 
£or $33.47 and one for $33.50 (Deposition of Mel Zornes, R•. 53; Ex. 23). 
On 8 May 1944 and on 15 May 1944 when the $30 check (Ex. 11) was pre
sented for payment, accused had a bank balance to his credit at the drawee 
bank of $14.n.· · On 31 May that balance was ~1.3.11, and on 30 June, when 
the $200 check (Ex. 1·2) was presented, it was 54 cents. Accordingly, both 
checks ~ere dishonored (Bank statement, R. 69; Ex. 10. Banker's deposi
tion, R. 69; Ex. 24). About 4 :December 1944, accused stated to the 
Base Legal Officer at a conference Tdth the Executive Officer that he 
would try to work out a settlement with Mr. Zornes (R: 74). 

Specifications 3, 4, 5, 6, 7, 8, Additional Charge II. 

The auditor of the Atlanta Biltmore Hotel, Atlanta, Georgia, testi 
.fied from the records of the hotel, in his custody (R. 53). From 17 
Au~t 1944 to 22 Au6ust 1944, the accused was a re6istered guest there 
(R. 60). During that period the hotel, through its cashiers then on 
duty, received six checks bearing the purported signature of the accused, 
all drawn on the American National Bank, Kalamazoo, :Michi6an, and all pay
able to· the order of the hotel. One was for $15, dated 18 Au::;ust (r.. 70; 
Ex. 13); one for $15, dated 19 August (F.. 70; Ex. 14); another for ~~15, 
dated 19 August (R. 70; Ex. 15); one for ~10, dated 20 Au.:;ust (R. 70; 
Ex. 16);.one for flO, dated 21 August (R. ?O; Ex. 17) and one for 05, 
dated 22 August (R. 70; Ex. 18). The fact that the books were in bala.~ce 
through the period in question.indicated that the.hotel gave money 
for the checks (R. 60). They were dishonored and returned, marked 
urnsu£ficient FundsU (R. 57, 58). A check for $100 was received by the 
hotel on 2 October to take up these items, and it was likewise dishonored. 
Finally the checks were taken up by payment on 4 December 1944 (R. 64). 
The signatures on. the checks were recognized by an officer of the drawee 
bank as those of the accused. The checks were presented to the drawee 
bank for payment, but payment was refused for want o! sufficient funds. 
On the dates they bear and when they were presented, the balance to. the 
credit o! the accused in the drawee _b_ank was 24¢ (R. 69; Ex. 24, R. 69; 

.. 
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Ex. 10). About 18 or 19 September 1944 the accused, after due warning, 

orally ad.Tii.tted to the Base Legal Officer that he had written the six 

checks in question, that he had received money or services for them, and 

that he was indebted.to the payee in their total amount, for which he 

proposed to make restitution (R. 72). About 4 December 1944, accused 

gave the witness a money· orcler payable to the Atlanta Biltmore Hotel 

for $100 to take up the checks (R. 75). 


Spacifications 9. 10, 111 Additional Charge II. 

Three checks bearin~ the purported signature of the accused were 

received by the Officers' Mess, Daniel Field, Georgia, all payable 

to •cash•, all drawn on the National Bank of Fort Sam Houston, San 

Antonio, Texas. All were dishonored upo~ presentation in due course 

(R. 31-34).· One was for $15, dated 21 September 1944 (n, 49; Ex. 19); 
one for tlO, dated 24 September 1944 (R. 49; Ex. 20); and one for $20, 
also dated 24 September 1944 (R. 49; Ex. 21). The bartender cashed 
the $20 check and the $10 cheek for the accused, out of OffiM:-s' Mess 
funds in his custody for that purpose,~ ofC24 September 1944 (R. 40). 
The accused ma.de out these.·two checks in the bartende;r 1 s prese~ce (R. 
41). The bartender could not recall cashing the $15 check, though he 
might have done so (R. 40) •. The signatures on all three checks were 
recognized by an officer of the drawee bank as those of the accused. The 
checks were dishonored upon presentation at the drawee bank for lack of 
sufficient fundz to the credit of the accused. (Deposition, R. 5J..; Ex. 22). 
On 21 September 1944 the accused had a credit halance on the books of the 
drawee bank of $109.34. On 27 September 1944, when Exhibit 19 was pre
sented, his balance was $6.32 (Ex. 22). On 24 September 1944, it was 
$69.34. On 29 September 1944, when Exhibit 20 and 21 were presented, 
it was $5.82 (Ex. 22) .• (Bank statement, R. 50; Ex. 25). At a conference 
with the Executive Officer and Legal Officer about 4 December 1944, tho 
accused redeemed all three checks with cash from his pocket, stating 
that he desired to make restitution (P.. 74). Evidence above summarized 
under Specifications 1 and 2 and Specifications 3 through 8 of Additional 
CharGe II shows that the accused had outstanding $230 in two checks to 
~el Zornes and $100 in checks to the Atlanta Biltmore Hotel, all in 
default· at the dates of the three checks here considered. 

4. The defense introduced evid:mce substantially to the follow

ing ei'fect. 


Lieutenant Diehl, acting Club Officer, received $49 from the accused 
about 4 December 1944, of which $45 paid and redeemed the three checks, 
Exhibits 19, 20 and 21, to the Officers' Mess (R. 80). Accused identi 
fied the three checks as his checks (R. 81) • 

. William B. Palmer (R. 106) was Acting Fir::.t Sergeant of the Base· 

Guard Section at Galena Airport, Spokane Air Technical Service Command, 

Spokane, Washington, under accused~s command, on 31 May 1944 (R. 108). 
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Accused was at the airport all that day and drove u1e witness home at 
five o'clock in the afternoon. Moses Lake i.s about 150 miles from .Spokane 
(R. 109). .In late July, 1944, the witness agreed to buy a car from the 
accused and to send $125 for deposit to the credit of the accused in the 
accused's bank, the .'\merican National Bank of South Dakota, at Aberdeen, 
South Dakota, on the last day of July (n. 107, 111). The witness did 
not send 'the money because of illness in his family which caused 1mfore
saen expense and resulted in his dependency discharge. Witness wrote 
a letter of explanation to the accused about August 5th, addressed to 
him at Daniel Field, Geor6ia (R. 108). 

The accused sent telegrams to the Com.118.Ilding Officer, Daniel Field, 
Georgia, as follows: 26 July 1944, req~esting 5 days extension of leave 
to complete sale of his car and negotiate some refinancing (R. 83; Ex. A); 
8 August 1944, advising that he was taken sick en route and was then· 
hospitalized at Fort Snelling (R. 82; Ex. B); 4 October 1944, requesting 
5 days extension of leave to attend to estate matters (R. 84; Ex. C); 16 
October 1944, requesting 10 days extension of leave to liquidate assets· 
and cover obligations (R. 84; Ex. D); 26 October 1944, requesting J days 
iraveling time due to delay in locating his family (R. 85; Ex. E); 31 
October 1944, stating that he was delayed at Fort Thomas, ·Kentucky, for 
treatment of an infected eye (R. 85; Ex. F). 

Harold J. Stout, Pharmacist, Aberdeen·, South Dakota, filled a 
prescription by Dr. Schuchardt for the accused for 50 7.7 grain Sulfathia
zole tablets on July 20, 1944 (R. 88; Deposition Ex. G). 

Accused's wife testified that accused was ill at home in Spokane, 
Washington, from 23 July to JO July, 1944, during which time he vomited 
frequently and took sulfa pills. He went on one little trip to Grand 
Coulee Dam with his family and was sick on the trip. Witness saw 
him·again on 1 October 1944, when she brought his father's body to 
Aberdeen, South Dakota. Accused then had a bad cold and was expelling 
blood into his handker~hief 'llten he blew his,nose (R. AA; Ex. H). · 

Captain LaLonde, Prinrities Officer, SpokRna Air Technical·Service 
Command, advised accused on 29 July 1944 that accused was not qualified 
for air transportation priority. Accused sought such transportation 
pursuant to a wire from his commanding officer directing him to report 
back immediately (Deposition, R. 89; Ex. I)~ A Class 4 priority certi 
ficate was issued to him 29 July 1944 for transportation by air from 
Spokane, Washington, to Daniel Field, Georgia (Deposition, R. 89; Ex. J). 

Accused complained of sickness, appeared to be nauseated, and could 
not eat, when at the home of a friend in Aberdeen, .South Dakota for 
dinner one day in August, 1944 (Deposition,. R. 89; Ex. K). He came 
to Fort Snelling Hospital in July or August 1944, said that.he did not 
feel well, and looked like he was .sick (Deposition R. 90; Ex•. L). 

? 
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He appeared at an Army hospital at Fort ~h~mas, ~entucky, at about 

0900, 30 October 1944, and was advised for about ten minutes by an 

ophthalmologist· concerning treat_,nent for a sty of the eyelid (R." 90; 

Ex. U). 


His train into Minneapolis ori 28 October 1944 was late and missed 

connection with the outgoing train, which delayed him from 8:00 a.m. to 

4:00 p.• rn. (Stipulation, R. 92; Ex. N). 

Dr. I. L. Schuchardt, Aberdeen, South Dakota, attended the accused 
on 20 July 1944, diagnosed his illness as acute gonqrrhea, .and pres- · 
cribed one gram sulfathiazole after each meal and at bedtime. This 
drug may and frequently does p1·oduce in sensitive· persons vomiting and 
other disturbances. No blood test was taken (Deposition, R. 92; Ex. O; 
Stipulation, R. 91). The clinical record, Station Hospital, Fort Snelling, 
Ninnesota, shows the accused as having been admitted from leave S August 
1944 at 6:00 p.m., diagnosed as nold" Gonorrhea (sic), acute, •Line of 
Duty, No, 9 given penicillin, improved, and reverted to leave 11 August 
1944. History was given of urethral discharge beginning 19 July 1944, 
10 to 12 days after •contact with friend", followed by patient taking 
eight tablets of sulfathiazole a day for seven days, ceasir.g this 
medication for five days, then taking the same dosage for three days. 

Certified copy of accusedis Anrr;r Air Forces Officers' Qualification 
Record, 1VD AGO Form 66-2, showing, with various personal data, five 
efficiency ratings of "Excellent," four •ver; Satisfactory" and three 
nun1mownu. His flZJccellentu ratings were as Provost Marshal. He had 
been awarded the Good Conduct Medal and had qualified as Expert with 
various·weapons. Upon showing 1 3/4 years civilian occupation as •Police 
and Court Reporteru for a newspaper, obtaining news from police stations 
and court rooms, he was classified as "01.3721 Court Reporter•, but 
other occupational data resulted in additional classifications as Editor, 
Reporter and Special Investigator (R. 93; Ex. Q). His Honorable Dis-· 
charge as an enlisted man, dated 19 January 1943, to accept his com
mission, showed honest and faithful service for 9 mcnths·12 days, 
character and efficiency excellent (R. 124; Ex. R).' 

Accused rendered very satisfactory service on Reports of Survey 

for ten days in July 1944, for which the witness, Captain Cavanaugh, 

Air Corps, would have to rate him at least excellent (R. 94). 


'l'he accused made an un'sworn statement (R. 117-121). The memory of 

the witnesses was unintentionally at fault,.whereas his own was better. 

He was personally acquainted with Mel Zornes, who operated a beer 

tavern and gambling games at Moses Lake, Washington. Accused la.st saw 

Zornes in the forepart of May 1944. He could have given him~ check 

for t30 as an IOU for chips in a gambling game, but did not, on 31 May 

1944, give him a check for $200 (R. 118). Accused reported on time 

when transferred from Washington to Georgia-in May. Informed that he 
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· was disqualified for overseas duty, he expected no orders, and left on 

official leave on 15 JuJy for Spokane (R. 118), He reported to Dr. 

Schuchardt 1s office at Aberdeen, South Dakota, on 20 July, and received 

treatment. He negotiated the sale of his car to Palmer. Palmer's 

memory failed as to the bank where Palmer was expected to make pay

ment. Palmer knew that Aberdeen, South Dakota was accused's home. 

Accused was ill at home. He was refused an extension of leave. 

Failing to obtain air transportation back to his station, and suffering 

from his illness, he went ~o Fort Snelling for hospitalization. He 

wired his commanding officer on 8 Auguct, advising of his illness. 

Having received no reply on 11 August, when he was discharged from the 

hospital, he assumed that his explanation was accepted and that the . 


. ncontinuance" was approved. The hospital discharged him nto leaven.· 
He did not check with Daniel Field on his status on the morning report, 
and assumed that he was carried as sick. His stay in Atlanta, Georgia, 
was on the assumption that his sick time did not count against his 
leave and that he was due back at Daniel Field on 23 August. He re
turned on 22 August, and was arrested and restricted to the post. Colonel 
Masters asked why he did not let them know if he was sick. Accused 
referred to his wire of 8 AuQist. There was some discussion of the time 
of his return•. To polonel Masters' suegestion that he was AWOL, ·accused 
replied: "If you put it 'that way, I guess I might have been. 11 While 
restricted to the post, accused performed the duty from 23 August to 
3.September that his witness, Captain Cavanaugh, testified was in July. 
From 3 September to 26 September, accused was in the hospital-at 
Daniel Field for nasal pharyngitis. He ·then received emergency leave 
by reason of his father's death, and went to Aberdeen, South Dakota for 

· his father rs buriai and to look after his estate. Accused was low in 

.funds by reason of using his pay for tho funeral expenses, anticipating 

early·collection of certain insurance ,(R. 119). His return to his 


· . . :station was delayed by estate affairs, lack of cash, a missed train 
. _connection.,. and a stop at Fort Thomas,_ Kentucky, for t~atment of an 
· inflamed eye. Upon return to Daniel Field, he was further restricted, 

which he regarded as a form of·punishment. From 15 July to J November 
he was either sick or traveling. His chief defense is that he was 
ignorant of the .facts. In five trips between Spokane, Washington and 
Augusta, Georgia, with stops at Kalamazoo, Michigan, and San Antonio, 
Texas,_ traveling some twenty thousand miles, he lost contact (R. l~O). 
He cites his previous excellent record and Good Conduct Medal (R. 121). 

5. The evidence of record amply sustains the findings·of guilty 
of the Charge, of Additional Charge I, and of the three Specifications 
of absence without leave from the accused's organization and station 
at Daniel F:ield, Georgia, from 1 August 1944 to 8 August 1944, from 11 
August 1944. to 22 August 1944; and froi;. 26 October 1944 to 2 November : · 
1944. Also, it fully sustains the findin~s of guilty of Specifications ! 

· 1, 2, 10 and 11 of Additional Charge II, the fraudulent making and . 

utterance of che~s for $30, $200, $10 and $20, all as alleged, tor 

value received, against an insufficient bank account, 'With full~ 
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knowledge and intent that the account was and would be insufficient for 

payment. This sustains the findings of guilty of Additional Charge II, 

'violation of the 95th Article of War, under the circumstances of this 

case. 


The evidence also sustained the allegations of Specifications J 
through 9., inclusive., of Additional Charge II, alleging that the accused 
fraudulently did make and utter seven additional bad checks., but 
the court, in_a zealous exuberance of legal confusion., rendered 
nugatory its findings of guilty of these specifications by excepting 
the essential words, 11 and utter11 , and finding the accused not guilty 
thereof. This finding acquitted him of the utterance., in the face of 
undisputed evidence that he acknowledged indebtedness on each of the 
checks involved and ultimately redeemed them, which would readily 
support the inference·that he uttered them, there being proof that he made 
them and that they were received by the .payees for value. Circumstantial 
evidence is fully competent; not a _secondarY or inferior species cf eyi
dence, and may be more or1.ess eonvinctng than direct evidence according 
to the probative weight-of the circumstances involved. (MCM 1928, par. 
112!2., page 111). Its value as evidence is limited only by the proposition 
that, like any other kind.of evidence, it must have sufficient probative 
force logically to impel the inference of guilt, to the exclusion of other 
fair and reasonable hypotheses, in order to convince beyond reasonable · 
doubt (MCM 1928, par. 78§:., page 6.3). The court's view that utterance 
could not be proved by circumstantial evidence (R. 10.5-106) was clearly 
erroneous, but as clearly beneficial, not prejudicial, to the accused. 

. I 

The effect of the exception and substituti_on was to find the 
accused guilty only of making the checks in question, payable to the 
specified payees. The introduction of the word •payable•., by sub
stitution, added nothing to the Specification. It became merely a part 
of the description of the check, and as such was idle surplusage in 
Specifications .3 through 8 and contradict017,· of the quoted face of the 
check in Specification 9. The languabe •in payment of value received,• 
remaining in the specifications, became meaningless, as •payment• 
obviously could not.be accomplished by the mere making of a check, 
without utterance. It is elementary that the mere making of one's own 
check, without putting it to use in any way so as to affect the rights 
or interests of other persons., constitutes no offense. (CM 276673, ' 
Hoffman, __ BR--~ 30 March l945J CM 24.3091, McCarthy, 27 BR 
273, 282). The gravamen of the offense lies in the utterance (Footnote, 
.35 CJS 657). A negotiable instrument has no legal significance until 
delivery (People v. Cassou, Cal. App., 148 Pac. 810). Accordingly, the' 
findings of guilty of Speci.fice.tions 3, 4, .5, 6, 7, 8 and 9 of Additional 
Charge II fail to adjudicate the commission of arr'/ offense, anci fail to 
support the Charge. · · 

The elements of fraudulent intent and dishonorable evasion sufficient
ly appear in the evidence to justify laying the offenses under the 95th . . . 
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Article of War, as to the checks to Zornes and to the Officers 1 ;,:es.;;. In 
each instance the evidence is that the accused passed the checks for 
money, well knowing that they would be dishonored upon presentation, and 
made restitution only when put under pressurs and, inferenti~lly, in the 
hope of avoiding unpleasant co:q.sequences. His evasive, unsworn denial 
that he gave Uel Zornes a check for C2CO en 31 May 1944 was particularly 
unbecoming. 

The absences without leave established in the case were all failures 
to return from authorized leaves as extended and were.all abus~~ of patient 
and considerate indulgence5 extended the accused by his connnand.ing officer, 
to accommodate him in acljustin;; his personal. affairs and in mitigating his 
misfortunes. These abuses he has sought to excuse by a patent exazseration 
and prolongation of such disability ~she suffered from illness attributable 
to his own misconduct, which, uncer the circumstances, constitutes 
neither excuse nor substantial extenuation (MCM 1928, par. lJ2, page 146). 

Various objections and contentions raised by the defense have been 
noted anj considered, but are not regarded as requiring further comment 
here. 

6. The accused officer is 28 years of age, married, with one 
minor child. He is a native of Minnesota and resident of Aberdeen, 
z~uth Dakota.. He had two years of college education, of which one 
year was at the University of Minnesota and the other at Northern 
South Dakota State Teachers College, ending in 1936~ In civilian life 
he was employed from March l9J6 to May 1937 as a news reporter on the 
Chica6o Herald-Examiner, from May 1937 to December 1938 as a Special In
vestigator in the Office of the Attorney General of South Dakota, from 
December 1938 to July 1940 as night editor of the American News, Aberdeen, 
South Dakota, and from July 1940 to April 1942 ac r8porter of police 
and court news for the Kalamazoo Gazette, Kalamazoo, Michigan • .After 
enlisted service from April 1942 to 19 January 1943, he was appointed 
second lieutenant, Army of the United States, through Officer Candidate 
School at Miami Beach, F~orida, 20 January 1943, and ordered to active· 
duty in the Air Corps. He was promoted to the grade of first lieutenant 
13 May 1944. His resignation for the good of the service, tendered 16 
September 1944 with the approval of his immediate command, received 
adverse recommendation upon the retraction of that approval in the light 
of additional information and was disapproved l December 1944. He has served 
in commissioned status as Provost Marshal, Assistant Provost Marshal, Base 
Guard Officer, and training officer, at various J..ncy- Air Fields, .1fith 
ratings of Excellent and Very Satisfactory•.. 

7. The court was legally oonstitut.ed and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the sub
stanttal rights of accused were committed. In the opinion of the Board 
of Review the record of trial is legally sufficient to support the findings 
of guilty of the Charge and Additional Charges, the Specifications of the 
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Charge and Aciqitional Charge I, and Specifications 1, 2, 10 anG 11 of 
. Additional Charge II, legally insufficient to support the findings of 

i:,;ullty of Specifications .3, 4,. 5, 6, 7, 8 and 9 of Additional Charge 
II, and legally sufficiect to 5'l,pport the sentence and to warrant con
firmation thereof. Dismissal is authorized for violation of Article of ;·rar 
61 and is mandatory for violation of Article of War 95. 

___C_s_i_c_k___.in___.q_~_a_r_t_e_r~s.)____,, Judge Advocate., 

Advocate. 


Advocate. 
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SPJGQ - CM 'Z'/7804 1st Ind 

Hq A.SF, JAGO, washingt<n 25, D. c. ' .Ht~ l~i'f 
TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated l&ly .26, 1945, 
there are transmitted herewith for.your action the record of trial 
and the opinion of the Board of Review in the case of First Lieutenant 
Earl c. W:tngard (0-'373797), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of three Specificatioos of absence without leave, for seven, 
eleven, and seven days raspectively, in violation of Article of War 
61 (the Charge and Additional Charge I and Specifications), and of 
four Specifications of making and utter:ing worthless checks for value 
(Specifications 1, 2, 10 and 11, Additional Charge II) and seven 
Specifications of mak:ing worthless checks for value (Specifications · 
3, 4, 5, 6, ?, 8 and 9, Additional Charge II), in violation of Article 
of war 95 (Additimal Charge II). He was sentenced to dismissal, 
total· forfeitures, and confinement at hard labor for two years. The 
reviewing authority approved the sentence, designated the United States 
Discipl:lnary Barracks, Fort Ieavenworth, Kansas, as the place of con
finement, and forwarded the record of trial for acticn under Article 
of War 48. 

3. A summary of the evidence.. rra.y be found in the accompanying 
opin:i,on of the Beard of Revi81f. The Board is of the op:inion that the 
record of trial is legally sufficient to support the findings or 
guilty of the Charge and Additional Charges, of the Specifications 
of the Charge and Additional Charge I and Specifications l, 2, 10 and 
ll ,of Additional Charge lI, legally insufficient to support the find
ings of guilty of Specifications 3, 4, 5, 6, 7, 8 and 9 of Additional 
Chuge II, and legally sufficient to support the sentence am to 
warrant confirnation of the sentence. I cm.cur in that opinicn. 

The accused· officer was refused an extension to an authorized 
leave expiring 31 July 1944, and ordered by w1re Zl July 1944 to return 
to his station a,t Daniel Field, Georgia, to comply with orders. He 
did not return until 22 August 1944~ but fr0111 8 August to ll August 
was under military control at an Army hospital at Fort Snelling, 
Minnesota, sufi'ering from acute gonorrhea whicQ., together with adverse 
reaction from treatment therefor, had rend·ered him ill for sane time 
prior to his- adnrl:ssioI!_j;.o tbe hospital. Given an emergency leave and 
two extensions expiring 26 O::tober 1944, he was refused a third exten
sion and ordered by wire 'Z7 O::tober 1944 to return immediately to his 
station. He did not return until 2,Noveni:)er 1944-. He was delayed 
for eight hours by missing a train connectim en 28 O::tober 1944 and . · 
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stopped at Fort Thanas, Kentucky, for a few minutes en 20 October 

1944 for treatment far inflamne.tion of the eye due to a sty m the 

eyelid. 


He ma.de and uttered worthless checks for cash to a tavern 
owner at !,!oses Lake, "Washington, on 8 May 1944 for $JO and an 31 M3.y 
1944 far $2JO; also to the Officers' :Jess at Daniel Field, Georgia 
on 24 September 1944 for $20 and $10, fer all of which his conviction 
is legally sustained. He vas found guilty of making eight additional 
worthless checks totalling $115, but was acquitted of uttering them. 
His c mviction for making these additional chAcks was not sustained 
by the Boo.rd of Review, by reason of error in the f:indings. The evi
dence was sufficient to prove that the accused both made and uttered 
all these checks. Ultimately, under strong persuasion, he m3.de resti 
tution in cash for all of the checks except the check for $2JO payable 
to the tavern owner, and gave ·some cash B!:19 a series of promissory 
notes to redeem that item•. .A:11_ of tlie ~check transactions were ccn
sciously fraudulent.,·· The whole course of conduct of the accused dis
closes an utter misconception of and disregard for the standards of an 
officer and a gentleman. 

I recommend that the sentence be confirmed but that, by 
reason. of restitution nade and upon all the circumstances of the 
case, the forfeitures and confinement :in excess of onA year be re
mitted, and that the sentence as thus modified be carried :into 
execution. I further recommend that the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as the place of 
confinement. · · 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

~ 
2 Incls MYRON C. CRA:\illt 

1 - Record of trial )&3.jor Genera. l 
2 - Form of action The _ Judge Advocate General 

Findings disap~ed in ;;i:-Sentence confirmed bUt forfeitures ·remitted, and. 
( · confinement in excess o! one year rem1.tte~. QC}'() ::>.28, 13 June 1945) • · 
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WAR DEPARTiwfilNT 

Army Service Forces 


In the Office of The Judge Advocate General 

Was~ington, D. c. 


SPJGH-CM 2:/7892 


UNITED STA.TES 	) ARMY AIR FORCES 

) WESTERN TECHNICAL TRADUNG CO?.:?lA.ND 


v. ~ Trial by G.C.M., convened at 

Second Lieutenant HCWARD ) Lowry Field, Denver, Colorado, 

T. CARNOHAN (0-2071.315), 16 March 1945. Dismissal and 

Air Corps. ~ total .forfeitures. 


OPINION ot the BOARD OF REVIEW 
TAFPY, GAMBRELL and TREVETHAN, Judge Advocates 

l. The Board of Review has examined the record of ~rial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

CHARGE: Violation ot the 	61st Article of War 

Specification 1: In that 2d Lt. Howard T. Carnohan, Air 
Corps Unassigned, Attached Squadron T, 3705th ~ 
Air Forces Base Unit (Technical School), did, with
out proper leave, absent himself from Flight Engineers 
School at Lowry Field, Colorado froni about 15 February 
1945 to 0200 5 March 1945. 

Specification 2; In that 2d Lt. Howard T. Carnohan,***, 

did, without proper leave, absent himself from Flight 

Engineers School at Lowry Field, Colorado from about 

27 January 1945 to about 1.3 February 1945. 


He pleaded guilty to and was .found guilty of the Charge and each Speci
fication thereof. No evidence of &111' previous conviction was introduced. 
He was sentenced to dismissal and total forfeitures. The reviewing au
thority approved the sentence and forwarded the record or trial for action 
under Article of War 48. · 

3. .The only evidence introduced by the prosecution consisted of 
a stipulation between the prosecution, defense counsel and aocused to 
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the effect that accused made a pre-trial statement to the investigating 
dfficer, Lieutenant Colonel Hawley C. Kerr, foll01'fing an explanation of 
his rights and that -~he statement was a_s follows: 

nr came to Larry Field on Jl December, 1944, on orders 
to attend Flight Engineers School. 

·"Because of ~ess during the week of 12 February, 1945, 
I went on sick call for several days during that week. On or 
about the 19th or February, I was advised to return to school. 
I had been excused from school on the 17th of February, but 
ordered to return to school on the 19th of February. However, 
I did not go back to school on that date or on any date since 
then. I did come out to the field several times during the 
period since 19 February, 1945, but did not attend Flight 
Engineers School. · 

nr did not return to school bw,.ause I did not want to 
become a Flight Engineer. - I worked hard for my commission 
as second lieutenant- and for my pilot's wings and I do not 
want to be anything but a pilot. 

nr became disgusted with the school and the wq-they 
were treating us. I did not feel that I was being treated 
in the manner to which an officer is entitled. Specif'icall7 
I object to the student officers being marched to class and 
to mess. 

"I was apprehended b7 the Military Police ~t about 0100 
this morning (5 March, 1945), at the Shirley Savo7 Hotel in 
Denver and returned to Larlry Field at about 0200 this morning."
(R. 5-6). 

4. · The defense introduced no evidence and the aocused, after . 
having his rights fully explained, ele.cted to remain silent. 

5. The accused's plea ot guilty together with his statement 
made to the investigating officer clearly establishes that accused 
was absent without leave from ':t7 January 1945 to·Jj Februaey 1945 and 
again from 15 February 1945 to 5 March 1945 as alleged. The findings 
or guilty of the Charge and its two Specifications are, accordingly, 
fully sustained by the record. · 

6. The War Department records show that accused is 24 ;rears ot 
age ~ single. Following his graduation from high s,ehool be enlisted 
in the Army 21 October 19.40. He was enrolled as an aviation cadet in 
March 1943 and upon graduation from Army Air Forces Advanced Flying 
School, Ellington Field, Texas, 8 September 1944, he was appointed a 
second lieutenant, and ordered to aotive duty the same date. 

7. The court was legally constituted and had jurisdiction or 
the person and the offenses. No errors injuriously affecting the 
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substantial rights ot, the accused were committed during the trial. 
In the opinion of the Board or Review the record or trial is legally 
sufficient to support the findings or guilty and the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of Article ot War 61. 

, J'u.dge Advocate 

, Judge Advocate 
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SPJGH-CM 277892 	 1st Ind 

Hq ASF, JAGO, Washington 25, D. ~. 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated u.ay 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Second Lieu

tenant Howard T. Carnohan (0-2071315), Air Corps • 


. 2. Upon trial by general court-martial this officer pleaded 
guilty to and was found guilty of absence without leave on two separate 
occasions, from 27 January 1945 to lJ February 1945 and again from 
15 Februe.ry 1945 to 5 March 1945, in violation of Article of War 61. 
He was sentenced .to dismissal and total forfeitures. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Arti~le of War 48. 

J. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to warrant confirmation of the sentence. 
I concur in that opinion. While accused was a student at the Flight 
Engineers School, Lowry Field, Colorado, he absented himself without 
leave for a period of 17 days, from 27 January 1945 to 13 February 1945 

'and 	for a period of 18 days, from 15 February 1945 to 5 March 1945. 
Information contained in a letter from accused's station dated 28 March 
1945 discloses that the accused was paid his flying pay for the month 
of January in the sum of $78.75. when, as a matter of fact, he did not 
fly the required time during the month of January. On 26-March 1945 he 
restored these funds to the finance officer. 

I recommend that the sentence be confirmed but that the ·for
feitures be remitted and that as thus modified the sentence be carried 
into execution. 

4.· Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should such recommendation meet with your 
approval. 

A ,___ 

2 Incls . 	 MYRON C. CRAMER 
1. Record of trial 	 Major General 
2. Form of action 	 The Judge Advocate General 

( Sentence confirmed rut forfeitures remitted. GC1D 214,: 13 'June 1945). 
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WAR DEPARnili!N'l'.~ Army Service Forces 
In the Office 	of The Ji.ldge Advocate General 

Washington, D.C. 

SPJGK - CM 277893 
~:: 3 APR 1945 · 

UNITED STATES 	 ) ARMY AIR FORCES 
) WESTERN .TECHNICAL TRAINING COMMA.ND 

v. 	 ) 
) Trial by G.C.M., conTened at 

Secom Lieutenant JOHN H. ) 'u:Jwcy Field, Denver, Colorado, 
LAWSON (0-785836), Air Corps. ) 16 liarch 1945. Dismissal and 

) total forfeitures. 

OPINION of the BOARD OF REVIEW 
LYON, HEPBURN and MOYSE, Joo.ge Advooa.tes. 

1. The Board of Review has e~amined the ,record of trial in the case 
of the officer named above and s~bmits this, its opinion, to The Judge .Ad
vocate General. 

2. The accused was tried upon the following Charge and Specificationat 

CHARGEa Violation ot the 61st Article of War. 

Specification la In that 2d Lt. Jo.Im laws on, Air Corps Unassigned, 
Attached Squadron T, 3705th Arm¥ Air Forces Base Unit (Tech
nical School), did, without proper leave, absent himself' from 
Flight Engineers School at wwry Field, Colorado fran. about 
0600 17 February 1945 to 0200 6 March 1946. , 

Specification 2t In that 2d Lt. Jo.Im .Le.wson, • • •, did, without 
proper leave, absent himself from Flight Engineers School at 
Lowry Field, Colorado fran about-26 January 1946 to 13 February 
1945. 

He pleaded guilty to and was found guilty of the Charge am both of its 
specifications. No evidence was introduced of aey previous conviction. He 
was sentenced to be diamiseed the service and. to forfeit all pay and allow
ances due or to become due. The reviewing authority approved the sentence 
am forwarded the record of trial for action under Article of War 48. 

3. Evidence for the prosecution. 

The only evidence introduced by the prosecution,in support of 
accused's pleas of guilty was a pre-trial statement made by accused to the 
investigating officer. As a preliminary to the introduction of this state
ment in evidence, it was stipulated that if the investigating officer were 
present at the trial, he would testify that accused me.de and signed the 
statement on 5 March 1945, af'ter havillg been flrst warned and advised of his 
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rights under the 24th Article of War. The statement was introduced without 
objection and was, in pertinent part, as follows a 

111ey name is John II. Lawson, 2nd Lt. Air Corps, unassigned, 

attached Sq T, 3705 AAF Base Unit Lowry Field, Colo. 


11 I came· to Lowry l<'ield on 4 Jan '45 under orders to enter 

Flight bngineer School. After I 'had been in Flight Engineer 

School for several weeks I was dropped from said school as AFI, 

because I had been absent from school on account of illness. 


"About 16 February I was told by Capt Straub that I was to 

reenter said school. I don't remember the exact date but I we.a 1 


to reenter school a.bout 16th or 17th Feb '45. 

"I did not reenter school at the time when I was told to, 

and have not reported to the school at 8JJ::f time since 16 Feb 145. 
During this period since 16 Feb '45, I have been at Denver, Colorado 
at all times., except 3 or 4 times that I oame back to Lowry to get 
my mail.or laundry. 

11 I don't like the Flight Engineering School, as I do not like 
the B-29, I do not want to be a. Flight Engineer • 

. 11 I am a single engine pilot, having reoeived 'lf!'j tra.ining at 
Williams Field, Arizona • 

. '
11 The only reason that I can give for quitting school at FES 

was because I do not want to be a. Flight Engineer. 
"I wa.s apprehended by Military Police at Shirley Savoy Hotel 

. in Denver, at a.bout 0100 oclook this morning (5 March 1945). 

John If, La.wsonn (R. 5, Ex. A). 

4. For the defense. 

Upon being advised of his right to testify under oath,· to make an 
UI1.Sworn statement, or to remain silent, the acouaed elected to remain silent. 

Defense counsel requested that the court take judicial notice of 
Army Air Forces Regulations 50-8, 31 December 1942, which it a.greed to do. 

5. While it is deemed the better practice for the prosecution to make 
out a prlma ~ case age.inst a.n a.caused by .the introduction of competent 
evidence notwithstanding plea.a of guilty, it has been consistently ,held that 
a plea. of gull ty admits the fa.eta set forth in the speoifica.tion and ia lega.lly 
sufficient, standing alone, when the accused does not take a. position during 
the tria.l that ia inconsi1tent with suoh plea, to sustain a finding of guilty
(CM 236359, Tindell~ 22 B.R. 390; _CM 226247, Leavitt, 16 B.R. 51J CM 237522, 
~. 24 B.R. 3l,34). Accused's pleaa of guilty, taken in oonjunotion with 
his pre-tria.l statement, a.r• suf.:f'ioient in the inatant cue to' auppcrt tllfl 
findings of gull ty. We have exami:ned Army Air l'orcea Regulations 50-8, 31· 
December 1942, and find nothing th~rein of benefit to the accuaed. 

2 
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G. v,ar Department records show the accused to be 20-1/2 years of 

age and single. H.e completed the first nine grades of schooling. In 

February 1943 he entered military service. He served as an enlisted Ill8.ll 


and as an Air Cadet until he euccessfully completed his fighter pilot 

training on 8 September·l944,when he was commissioned second lieutenant, 

AUS. 


7. The oourt was legally constituted and had jurisdiction of the 
.person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were oollllllitted during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of violation of Article 
of War 61. · · 
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SPJGK - CM 277893 1st Ind. 
6 Ara 154S 

liq .ASF, JAGO, Washington 25, D. c., 

TOa The Secretary of War 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review· in the case of 
Seconi Lieutenant John H. I.awson (0-785836 ), Air Corps. · 

2. I concur in the opinion of the Board of Review that the record 

of trial is legally sufficient to support the findings a.nd sentence alld. 

to warrant confirmation of the sentence. The record shows willful ab

sence without leave for extended periods of time upon two oocasio~s. I 

reoommend that the sentence be confirmed but that the forfeitures be 

remitted and that as ·thus modified the sentence be carried into execu

tion. 


3. ~nclosed are a draft of a letter for your signature transmitting 
the reoord to the President for his action and a form of Executive action 
designed to carry into effect the reoommendation hereinabove made, should 
such action meet with approval. 

CL' • QL__c::c:,,__..,_.._._._ 

3 !Dols MYRON C. CRAMER 
1. Record of trial Mljor General 
2. Drft ltr sig. s/w The Judge Advocate General 
3. Form Ex action 

-·------------- 
( Sentence confirmed but forfeitures remitted. o,c.M:.o. 191,. 9June 1945). 
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WAR DEPA?.Tl.:El{T 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CJ'li 277894 

UNITED STATES ) ARifi AIR FDRCES vVESTfilJ{ 
) TECHNICAL 1'RAIFING COML!AND 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant ROBERT ) I/:Jwry Field, Denver, Colorado, 
DeWA.YNE GAUVIN (0-784422), ) 13 March 1945. Dismissal. 
Air Corps. ) 

OPINION of the BOARD OF REVIEW 
LIFSCOI.IB, O'CONNOR and MORGAN, Judge Advocates 

1. The Board of Heview has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tri'ed upon the following Charge and Specifi 
cation: 

CHARGE: Violation of the 61st Article of war. 

Specification: In that Second Lieutenant Robert De','[ayne 
Gauvin, Air Corps Unassigned, Attached Squadron T, 
3705th Arrrry Air Forces Base Unit (Technical School), 
did, Without proper leave, absent himself from his 
du.ties at 'J.J:Jwry Field, L'enver, Colorado, .from about 
7 February, 1945, to about 19 February, 1945. 

He pleaded guilty to, and was found guilty of, both the Charge and the 
Specification thereunder and was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. . . 
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J. Tne prosecution rested its case upon the pleas of guilty and 
introduced no evidence (R. 4). 

4. Having been apprised of 11is rights relative to testifying or 
remaining silent; the accused took the stand on his own behalf. He had 
been called to active duty as a private on 22 February 1943, only six 
months after leaving school. Upon completing approximately a month and 
a half of basic training, he was admitted ato aviation school". On 4 
August 1944 he received his aeronautical rating and his commission 
(R. 5). 

His subsequent assignment as a student to the Flight Engineers 
Schoo~ at IJ::>wry Field, Colorado, was a bitter disappointment to him. In 
his own words, 

"I didn't lcrlow what I could accomplish from going to the school, 
I had spent approximately nineteen months to obtain my rating 
a~ a pilot and then after I obtained it I found it was no longer 
of much use to me, and to this school they sent me to, light 
Engineers School~ a pilot's rating wouldn't be of much use, so 
I thought maybe when I got through 'With this it would be of no 
use and I thought maybe I would be sent to another school. 

* 	 * * "I just felt I wasn't getting any place, just eoi·tj.g to 
school all the time and not receiving any benefits, just being 
sent to another school, I just felt like I wasn't getting any 
place" (R. 6). 

Most of his absence from 7 to ·19 February 1945 was spent in his barracks 
"sleeping". Upon his return to duty he was permitted to res~e his 
studies. At the time of his trial he was only twenty years or age. He 
had never previously been either court-martialed or punished under Ar
ticle of War 104 (R. 6). 

. 
5. 	 The Specification alleges that the accused 11did, without proper 

. leave, absent himself from his· duties * * * from about 7 February, 1945, 
to about :l.9 February., 1945" • This offense. was laid under Article of War 
61. 

By his pleas of guilty the accused admitted all of ,the facts 
set .forth in the Specification: Dig. Op. JAG, 1912-1940, sec. 378 (J). 
In his subsequent testimony on his own behalf he conceded that he had 
been absent fo~ twelve days. His expla~tion contained nothing of a 

;. 	 mitigating or ·extenuating character. The complaint that he "wasn't 
getting any place•, while expressing an extremely common grievance in 
the Arrrr:r, can n~ver jllStify the avoidance of duty. The Specification 
is sustained by the record beyond a reasonable doubt. 
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6. The accused, who is 'single, is about .21 years of age. After 
being graduated from.high school, he was employed as a machinist and 
bench hand from June to November of 1942. He enlisted as a prlvate in 
the Enlisted Reserve Corps on 11 December 1942 and was called to active 
duty on 22 February 1943. On 4 August 1944 he was commissioned as a 
seqond lieutenant. 

?. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence and to war
rant confirmation thereof. Di.snissal is authorized upon conviction of 
a violation of Article of War 61. 

@-ne., t.~~dge Advocate, 
(/

-P~, Judge Advocate, 

~-~~, Judge Advocate, 

3 




(250) 

SPJGN-CM 7/7894 1st Ind 

Hq ASF, JAGO, Washington, 25, D. C. 


TO: Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of Second Lieutenant Robert 

DeWayne Gauvin (0-784422), Air Corps. 


2. Upon trial by general court-martial this officer pleaded guilty 
to, and was found guilty of, absenting himself from his duties without 
leave for a period of twelve days, in violation of Article of War 61. He 
was sentenced to be dismissed tre service. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article of. 
War 48• 

.3. A. summary of tre evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation thereof. 

. The accused, who was attached as a student to the Flight Engineers 
School at Lowry Field, Colorado, absented himself without leave from his 
classes for twelve days. The explanation offered by him £or his conduct 
was that he had been attending various A:rrrry schools ever since his call to 
active duty as a private on 22 February 194'3 and that he 11wasn 1t getting 
any place". mien subsequent to his trial he was interviewed by too reviewing 
authority, he, according to the staff judge advocate 1 s review, "displayed 
no remorse for his act" and stated in essence "that he realized that he was 
committing a military wrong but that he neither desired nor intended to at 
tend Flight Engineer School and would rather be a private in the Army than 
attend the school". By thus expressing his total lack of repentance for the 
serious breach of mill tary discipline which he bad committed the accused has 
demonstrated that he can be of no .further service to the Army as an officer. 

_I accordingly recommend that the sentence of dismissal be confirmed 
and ordered executed. 

4. Inclosed is.a fonn of action designed to carry into ,execution the 

foregoing recom:nendation, should it meet "fd.th your approval. 


~ c::: ~ ~g._••-,.Q-... 

2 Incle MYRON C. CRAMER 

Incl 1 - Record ·or -trial' Major General 

Incl 2 - Form of action . The Judge Advocate General 


' 
( Sentence confirmed. o.c.M.o. 218 , 13 June 1945). 
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~;WAR DEPARTMENT 
A:tmy Service Forces 

In the Office oi' '.Z'he Judge Advocate General 
ilashington, D. C. 

SPJGQ - CM Z"/7895 

UNITED STATli:S ) AR~iY AIR FORCES 
v. )

) 
WESTERN 	 T:&:HNICAL TRAINJNG co:.~.AN!) 

Second Lieutenant WILLIAM L. 	 ) Trial by G.C.M., convenedl at 
GRICE (0-781556), Air Corps. 	 ) Lowry Field, Colorado, 16 M3.rch 

) 1945 • Dismissal and total for
) feitures. 

OPJNION of the BO:..RD OF REVIEIV 
ANDREW~~ :fRElJEIUC:K_and BI~.m, Judge Advocates -. 	 ' 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and -Specifications 

CHARGE, Violation of the 61st ~ticle of War. 

Specification: In that 2nd Lieutenant William Grice, Air Corps 
Unassigned, Attached Squadron T, 3705th Army Air Forces Base 
Unit (Technical School), did, '.'4.-thout proper leave, absent 
himself from Flight Ehgineer·s School at Lowry Field:, Colorado, 
from about 6 February 1945 to about 8 March 1945. 

He pleaded guilty to and was found guilty of the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service, ani:1 to forfeit all pay and allowances due 
or to become due. The review:ing authority approved the sentence and for
warded the record of trial for action i.mder Article of War 48 • 

.3. The only evidence for the prosecution consisted of a stipulation 
between accused, his counsel and the pr(!) secution, r-ccepted by the court, 
that if the investigating officer were present he would testify that he 
interviewed accused and nadvised him of his rights under the Constitution 
and under the 24th Article of War", ana that accused ms.de and signed the 
statement marked Prosecution Exhibit "A". The stat1:tment was introduced 
in evidence without objection from the defense, cilld W'd.S read to the court 
{R. 5). The naterial port.ions of the statement are as follows, 
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111 came to Lowry Field during the latt,;T part of January 
1945 under orders assigning me tp Flight mgineer School a.s a 
student officer. Pursuant to said orders I entered said school 
and continued in said school until 6 February 1945, since which 
time, I have not returned at any time to the said school. 

"I do not have any very good excuse for my failure to attend 
this school during the period from 6 February to 8 March 1945. 
I haven't been feeling Wf::111, although I have not been so ill 
that I could not have attended school. Another reason for my 
failure to attend school is that I do not feel that I am qualified 
to be in this school. My formal education ended with my second 
year of high school. It is true that during the time that I was 
in Flight l!ngineer School, here, I did not fail any courses. 

"v1ith reference to my not feeling well, I have for some time 
been under observation for the possibilities of tuberculosis. 
However, I have not been diagnosed as hav;ing it. 

11 I was commissioned on Z7 June 1944 and at the same (sic) 
"I was awarded my pilot 1 s wings. I have been trained as a two 
engine pilot. I receiv~.1;ttl'iis training at Victorville, California" 
(Pros. Ex. A). 

AccusE½d furthel' admitted that he had freely and voluntarily nade 
the statement end that the investigating officer 11advised me of my rights 
under the 24th Article of War and -warned me that such statements as I 
should freely and voluntarily make to him might be used against me :ln a 
courtma.rtial (sic) trial for the said offenses" (Pros. Ex.A). 

4. The accused, after having his rights as a witness explained to 
him, elected to remain silent (R. 5-6). 

Defense counsel ir}troduced and read in evid:ence A:rmy Air Forces 
Regulation No. 50-8, Jl December 1942, which provides as follows: 

111. Upon graduation from a prescr;i.bed course of instruction 
at an A:rrrry Air Forces special service school or at a civil school 
designated as a proper institution for training military personnel, 
W' personnel will not be permitted to undergo a course of instruction 
:ln another specialized field until a minimum of one year has elapsed. 

2. This Regulation shall not prevent the following: 

a. Personnel from receiving further training in the 
specialty within the year. * * * 

same 

b. Graduates of a heavier-than-air course of flying at 
an A:rmy Air Forces advanced flying school, leading to 
the rati.ug of pilot, who prove themselves unqualified 
to pJlot equipment of unit to which assigned, from 
receiving additional training in another specialty 
prior to completion of one year's service." 
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Two otl:,J.er classes of personnel are exc131>ted· from the prohibition 

of the regulation (R. 6; Def. Ex.. l). Accused clearly'does not fall within 

either class. 


',, 

5. In addition to pleading ~lty to the offense charged, accused 

admits by his voluntary signed statement his assignment to and entrance 

in the Flight Engineer School, and his absence from the school.since 6 

February 1945. His excuses o.f 11not feeling well" and not feeling that 

he was "qualified" to be in the school are clearly no justification for 

his absence without leave for thirty days from the school. Indeed, accused. 

himself admits by his statement his lack of 11any very good excuse" for 

his failur·e to attend the school. The findings of guilty are fully 

supported by the record. 


The purpose of the defense in introducing the Army Air Forces 

Regulation in evidence was apparently to .show that such regulation pro

'hibited accused's assignment to the school from which he absented himself' 
without leave. F.or aught that appears, accused came within one of more of 
the classes of personnel to whom the regu.1;.ttion did not by its terms apply. 
However, assuming that the evidence shows ·that accused was ordered to attend 
the school in violation of the re-gulation, it is too clear for argwnent that 
such fact would not authorize him to·absent himself from the school and 
would not constitute a; .defense to the offense charged. 

6. War Department records show that accused is 24 years of age and 

is single. He completed one year o:· high school. He worked as a stock 

clerk and salesm9.Il for a wholesale candy and fountain supply firm in 

Decatur, Illinois, for three years, and as a stock clerk for a china and 

silver retail store in South Bend, Indiana, for a brief period. He served 

in an enlisted status from November 1941 until June 1944, during which 

period he attended a mechanic I s school and a. gunnery school, and received 
air crew training and pilot training as an aviation cadet. He was commissioned 
a second lieutenant in the Army of the United states on Z"l June 1944 upon . 
graduation from the 3033d AAF Base Unit (Pilot School, Basic) at Stockton 
Field, California. Accused states that he has been trained as a two-:-engine 
pilot at Victorville, California. ' 1 

7. The eourt was legal:cy- constituted. No errors injuriously affect

ing the substantial rights of accused were committed during the trial. 

The Board of Review is of the opinion that the record of trial is legally 

sufficient to support the, findings of guilty and the sentence and to 

warrant confirms.tion of the sentence.. Dismissal is authorized upon con

viction of a violation of Article of War 61. 


"J:~~~ Judge Advocate.· 

Judge Advocate. 
~ 

~eAdvocate, 

3 
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1st Ind 

Hq A.SF, JAGO, Wash:ington 25, D. C. 

TOs The Secretary of' War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the op:inion of the Board ·of Review in the case of Second Lieu
tenant William L. Grice (0-781556), Air Corps. 

2. · Upon trial by general court-martial this officer pleaded 

guilty to and was found guilty of absence without leave for 30 days 

in violation of Article of War 61. HP, was sentenced to dismissal 

and total ,forfeitures. 'l'he reviewing authority approved the sentence 

and forwarded the record of trial for action. under Article of War 48. 


3. A summary of the evidence- wiJ.i.:-be -found in the accompanying 

opinion of the Board of Revi.evr. The Board is of the opinion tha~ the 

record of trial is 1eg:11ly sufficient to support the findings of -guilty 

and the sentence and to warrant confirmation of the sentence. I ccmeur 

in that opinion. 


en February 6, 1945, tq.~ accused. absented himsel! without ·1eaTe ' 
from Flight Engineers School at wwry Field, Colorado, where he had been 
assigned as a student officer. He remained absent without leave from the 
school until J49.rch 8, 1945. In a signed statement which :was introd~ed 
in evidence the accused admitted that he did not have nan7 very. good ex.
cuse" for failing to attend the school during the 30~y period, although 
he had not been "feeling well" and did not teel himsel!' •qualified• to 
attend the school since his formal education had, ended 1fith his second 
year of high school. The .defense introduced in evidmee an Arm, ..Air 
Forces Regulation in an apparen,t attempt t,:, show that the assignment o! 
the accused to the sc¥ol had been. m violation of the terms of the 
regulation, which prohibited assignments of Arra:, Air Fo:rces personnel to 
certa1n courses of mstruction within a year of graduation from certain 
other schools. The e"{idance does no~ show a violation of the regulation, 
and even if' a violaticc were shown, such fact would not have authorized 
the accused to absent himself from the school without official leave. 

Attached to the record of trial is a communication dated 119.y 2, 
1945, frQm the Commanding Officer, Lowry Fie1d, Denver, Colorado, stating 
that on April 28, 1?45, the accused broke his arrest and left the post, 
apparently remaining absent :for a few hours. 

•. I am ot the opinion that the accused'~ conduct reveals a 
, complete lack of the sense of responsibility required of a commissioned 

of1'1cer. I recommend that the sentence be confirmed but that the for
feitures be remitted, and that.the sentence as thus modified be carried 

. into execution. 

' 

· 
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4. Inclosed is a form of action desiened to carry into execution 
the foregoing recommendation, should it meet with your approval. 

~~- ~ 
2 Incls 	 MYP.ON C • CRA:fffi 

Record of trial 	 1tl.jor General 
Form of action 	 The Judge Advocate General 

-( 	Sentence conf'irmed but forfeitures remitted. 
o.c.v.o. 2.34, 19 June 1945 ). 
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WAR DEPARTMENT 
A.rm::, Service Forces 

In the Office of The Judge Advocate General •Washington, D. c. 	 ' 

SPJGH-CM 277921 

UNITED STATES 

Private 'W.ALLACE S. BRISCOE 
(6934919), 19th Company, 
1st Student Training 
Regiment. 

12 APR 	 1945 
THE INFANTRY SCHOOL 

Trial by G.c.M., convened at Fort 
Benning, Georgia, 23 March 1945. 
Dishonorable discharge and confine• 
ment for ten (10) years. Federal 
Reformatory, Chillicothe, Ohio. 

HOLDING by the BOARD OF REVIEW' 
TAPPY, ~AMBRELL and TREVETHAN, Judge Advocates 

1. The record ot trial in the case of the soldier named above 
haa been examined by the Board of Review. 

2. The accused waa tri~d upon the following Charges and Specifi• 
cations, 

CHARGE Ia Violation of the 58th Article ot War 

Specifications In that Private Wallace s. Briscoe, 19th Company, 
1st Student Training Regiment, The Infantry School, did, at 
Fort Benning, Georgia, on or about 7 February 1945, desert 
the service of the United States and did remain absent in 
desertion until he was apprehended at or near Fairfield, 
Illinois, on or about 16 February 1945 and was returned tp 
military control at Camp Breckinridge, Kentucky, on or about 
22 February 1945. 

•CHARGE ll a Violation of the 93d Article ot War 

Specification la In that Private Wallace s. Briscoe, 19th Company,
\ 	 .1st Student Training Regiment, The Infantry School, did, at 

Fairfield, Illinois, on or about 15 February 19491 feloniously 
~ab, s~eal,,.and carry e:Nay a Chevrolet automobile, value of. 
more than $50.oo, the property of Mr. Sam Hooper, Fairfield, 
Illinols. 



--
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Specification 21 In that Pl;.ivate Wallace s. Briscoe, 19th.Company, 
1st Student lraining Regiment, The Infantry School, did, at 
Wayne City, Illinois, on or about 15 Febrtiary 1945, feloniously 
take, steal, and carry away a Packard automobile, value of more 
than $50.00, the property of Mr. Frank Harold Collins, Wayne 
City, Illinois. 

CHARGE III1 Violation of the 96th Article of War 

Specification, In that Private Wallace s. Briscoe, 19th Company, 
1st Student Training Regiment, The Infantry School, having 
been placed in administrative restriction to the limits of 
the Company area, 19th Company, 1st 'Student Training Regiment, 
The Infantry School, did, at Fort Benning, Georgia, on or 
about ·6 February 1945, break said restriction _b~,$oing beyond 
the limits. thereof. . . ··.· ,' . 

. ... .l,,, / 

ADDITIONAL CHARGE I, -Viole. tion-. ot'" i;he 61st Article of War 

Specifi~ations In that Private Wallace S. Briscoe, 19th Company, 
· 1st Student Training Regiment, The Infantry School, did, with

out proper leave, absent himself from his station at Fort 
Benning, Georgia, from about 4 March 1945 to about 6 March , 
1945. 

ADDITIONAL CHARGE Ila Violation of the 69th Article of War 

Specifications In that Private Wallace s. Briscoe, 19th Compall¥, 
1st Student Training Regiment, The Infantry School, having · 
been duly placed in confinement in the Detention Barracks,·Fort 
Benning, Georgia, on or about 28 February 1945, did, at Fort 
Benning, Georgia, on or about 4 March 1945 escape from said 
confinement before he was set at.liberty by proper authority. 

He pleaded not guilty to and lfas found guilty_of all Charges and Specifi
cations. Evidence of two previous convictions was introduced, one by 
summary court-martial 30 August 1944, for AWOL from 22 August 1944 to 25 
August 1944 for which he was sentenced to forfeit $10 of his pay and re• 
stricted to the limits of his post for 30 days, and the other by special 
court-martial 18 Septeinber 1944 for breach of restriction and AWOL from 
5 September 1944 to 6 September 1944 for which he was sentenced to confine• 
:ment at hard labor for 6 months and to forfeit $17 per month for a like. 
period. For the instant offenses he waa sentenced to dishonorable dis
charge, total forfeit'urea and confinement at· hard labor for 20 year is. The 
reviewing authority approved the sentence, reduced the period of confine• 
ment to 10 y~ars, designated the Federal Reformatory, Chillicothe, Ohio, 
as the place of confinement and. forwarded the record of trial for action 
under Article of War 6~. · .. 
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3. The record of trial is legally sufficient to support- the find
ings of guilty of Charge I and its Specification, Charge III and its 
Specification, Additional Charge I and its Specification mid Additional 
Charge II and its Specification and legally sufficient to support the 
sentence. Accordingly, no discussion of the evidence pertaining to these 
Charges and Specifications will be made in this holding. The only·ques
tion requiring consideration here is whether the evidence is legally 
sufficient to support the findings of guilty of Specifications 1 and 2 
of Charge II. 

(The evidence in support of Specification 1 of Charge II shows 
that Mr. Sam Hooper of Fairfield, Illinois, owned and possessed a Chevro
let automobile, 1937 model 2-door sedan, bearing 1944 Illinois lice'nse 
number 606-024, faotorynumber 21GB03-14472 and motor number 686994. At 
about 9 o'clock in the evening of 16 February 1946 Mr. Hooper parked this 
automobile just east of Varner's Restaurant on Route 15 in Fairfield, 
Illinois. He had not given accused or anyone else permission to use it.· 
At about 9115 o'clock of the same evening th~s car was missing from tha 
place where it had been parked and Mr. Hooper reported the matter to the 
city police of Fairfield. ae next saw his car about 9 o'clock on the 
morning of 16 February 1946. It was parked on highway number 15 a.bout 
five miles west of Fairfield, Illinois. The car was in good runnint con• 
dition prior to its disappearance, but when he recovered it the following 
day, the starter mechanism was broken, the tronk was bent, and the trailer 
hitch and rear bumper were bent. He purchased this automobile about four 

-. · years previously for $280, -and it. was stipulated that the value of the 
· car was· 1n excess of $50. : 

· . One Carl Edwa.rd/i'Earles met accused in Varner 1s Restaurant on 
the evening of 15 Februar~ 1945 nnd thereafter, at the invitation of ac• 
cused, accompanied accused ill-Mt• Hooper's Chevrolet automobile in the 
direction of Wayne City, Illinois. After proce~ding a.bout five miles west 
of Fairfield, over and along highway numti'er-15, the automobile stopped 
and they were unable to again get it starte~. Accused abandoned the car 
at ·this point on highway number 15 and Earles and accused caught a· ride 
to Wayne City. 

·The evidence in support of Specification 2 of Charge II shows 
that tfr~ Frank Harold Collins of Wayne City, Illinois, owned and possessed 
a green.Packard automobile coupe bearing 1944 Illinois license number 
627-623. On 15 February 1945 at about 8130 o'clock in the evening he 
parked this car in front of his restaurant located on highway number 15 
in Wayne City, Illinoi_s. Neither -the accused nor anyone else had 'been 
given permission to use this car. At about 11 o'clock of the same evening 
Mr. Collins missed his car, and thereafter on 16 February he found his 
Qar parked on South 10th Street about 50 feet south of highway number 16, 
in Fairfield~ Illinois, with the ignition key missing, .the foot accelerator 

J 	 bent dovm. a.nd out of gasoline. He purchased this car in 1943 tor $130, 
and it was stipulated that the value of the car was in excess of $60. 
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After reaching Wayne City. Illinois, Ear'1~s a-qd accused separated, 
the former going'to a point about two blocks north of w~. Collins' restau
rant. 'While at this point he saw tccused get in Mr. Collins' Packard coupe 
and drive toward him. Accused picked Earles up and they proceeded back to 
Fairfield, Illinois. It was then ab"out 10 o'clock at night. They reached 
Fairfield about 10145 and later-about midnight of 15 February\1945 parked 
the Packard coupe on the street in Fairfield and abandoned i'~: 

4. The foregoing evidence shows only that on 15 February 1945 ac
cused wrongfully took and carried away an automobile belonging to a Mr. 
Hooper, or Fairfield, Illinois, and drove it a dista.n6e of about five miles 
in the direction of Wayne City, Illinois, where he abandoned it because ~f 
mechanical trouble and thereafter proceeded to Wayne City, where he wrong
fully took another car belonging to a Mr. Collins and drove it back to 
Fairfield, Illinois. where he parked it on the street. apparently after 
the gasoline was consumed. There is no direct proof that accused intended 
permanently to deprive the respective owners of their property, but all 
the circumstances rather reflect an intent on his part to make wrongful use· 
of the automobiles for pleasure drives of short duration and distance only 
and negative an intent permanently to deprive the owners thereof. The Board 
of Review is. therefore, of the opinion that one of the essential elements 
of larceny, to wit, an intent permanently to deprive the owner of the proper
ty taken is not shown by the proof, and that the evidence is legally suffi
cient to support only so much of the findings of guilty as involves the 
lesser included offense of wrongfully taking and carrying away the two auto
mobiles described in Specifications 1 and 2 ot Charge II without the consent 
of the respective owners thereof at the times and places therein respectively 
alleged,, in violation of the 96th .Article of War. 

5. For the foregoing reasons the Board of Review holds the record of 
trial legally sufficient to support ·the findings of guilty of Charge I and 
its Specification, Charge ~II and its Specification, Additional Charge I 
and its Specification, Additional Charge II and its Specification, only so 
much of the findings of guilty of Charge II and Specifications land 2 
thereof as involves findings of guilty of wrongfully taking and carrying 
away the automobiles described in these two Specifications, at the times 
and places ther~in alleged, respectively, without the consent of the respec
tive owners thereof, all in violation of the 96th .Article of War, ann legally 
sufficient to support the sentence, 

~"'"'H k \,/~dge Advocate 

{J;,a;.-cw, Jt £'1:¥1~udge Advocate 

Judge Advocate 
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SPJGH-CM Z'l79Z1 ,~st Ind 
1

Hq A.SF, JAGO, Washington 25, D. C. 

TO: The Commanding General, The Infantry- School, Fort Benning, Georgia. 

1. In the case of Private Wallace s. Briscoe.(6934919), 19th 
Company, 1st Student Training Regiment, I concur in the foregoing hold
ing by the Board of Review and for the·reasons therein stated recommend 
that so much of the findings of guilty of Charge II and Specifications 1 
and 2 thereof be vacated as involves findings of guilty of offenses other 
than wrongfully talcing and carrying away the automobiles described in 
these two Specifications, at the times and places therein alleged, with
out the consent of the respective owners thereof, in violation of the 96th 
Article of War. Thereupon you will have authority to order the execution 
of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference, please place the file 
number of the record in brackets at the end of the published order, as 
follows; 

. 1,-!."-"-J", ____(CM Z'179ZJ..). 

1 Incl MYRON C. CfWER 
Record of trial Major General 

The Judge Advocate General 
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WAR DEPARTMElIT 
Army Service Forces 

In the Office of The Judge .Advocate General 
Washington., D. c. 

SPJGH -cM 'Z'17947 

UNITED STATES ) FOR!' LEWIS 
) 

T• ) Trial by o.c.ll • ., convened at 
) Fort Lewis., Washington., 15 

Second Lieutenant EDWARD ) March 1945. Dismissal and 
L. YeVEY., JR. (O-lll86lJ) 1 ) total forfeitures. 

Corps of Engineers. , ) 


OPiliION ot the BOARD OF REVIEW 
TAPPI., GAMBRELL and TP.EVETHAN., Judge Advocates 

l , The Board of Revin has examined the record ot trial 1n the 
ease of the o!i'icer named above acd submits t.his, its opinion, to 'lbe 
Judge Advocate General. 

2. The accused was tried upon the !ollowiAg Charges and Specifications. 

CRABOE Ia Violation ot the 61st .Article ot war. 

·SpecUicatie111 In that Edward L. KcVey., Jr., Second Lieutenant., CE 
Canp&n1' x, 52d Engineer Training Battalion., then on temporBr7 
dut7 1dth the 1631st Engineer Construction Battalicm., did., without 
proper leave, absent himselt tr011 his organization at Fort Lnia., 
Washington., .tr011 about 25 Februar,' 1945 to about 26 J'ebruary 1945. 

CHARGE II1 Violation o! the 96th Article o! war. 

Specification la In that Edward L. llcVey1 Jr• ., Secc:r1d Lieutenant, CE 
Canpan;y K, 52d Engineer Training Battalion., then on temporary duey
with the 1631st Engineer Coo.structicn Battalion, was at Tacana, 
Washingtcm a,. or about 24 Febl'WU7 1945., drunk and disorderly' 1n ·' 
uni!ora in a pu'f?lic place, to wit, the Shamroek TaTern, 1327 
Broadwq, Taccaa, Washington. 

.·. SpecUication 21 In that nbrard L. 1leVe7, Jr., Secom Lieut.en.ant, CE 
· 	 Company K, 52d Engineer 1Taining Battalion, the on temporary- duty 

witb the l6,311t F.ngineer Comtruetion Battalion, having receind a 
l&wtul order .trm let Lieutenant 'l'h1M&s P. Edwards te return to the 
biTouac area ol the l.631.st Engineer Construction Battalic:m, the said 
lat Lieutenant 1'.b.omae P, Edlrarde being in the executim et hie 
ottice, did, at faccu., Washingtm, C11 or about 24 l"ebru.aq l94S, 
tail to obey the sanw. 

http:l"ebru.aq
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Specification J: In that F.dward L. McVey, Jr., Second Lieutenant, CE 
Company K, 52d Engineer Training Battalion, then cc temporary- duty 
with the 1631st Engineer Construction Battalion, having received 
a lawful order from 1st Ueutonant Thomas P. Edwards to serve as 
quartering officer for moving Company c, 1631st Engineer Construc
tion BatULlion to a new area, the said let Lieut8ll.8.nt Than.as P. 
F.dn,rds,being in the execution ot his o££ice, did at bivouac area 
of 1631st Engineer Construction Battalion, Fort Lewis, Washington, 
on or about 25 February 194S, tail to obey the same. 

Specification 41 (Finding of not gulley-). 

Speoi.fication Sa (Finding of not guiltJ)• 

.ADDITIONAL CHARGE Is Violation of the 96th Article of War. 

Specifications In that Edward L. McVey, Jr., Second Lieutenant, C.E 
COIJP&nY K, 52d Engineer Training Battalion., then an temporary- duty 
with the 1631st Engineer Construction Battalion, did, at Tacama, 
Washington, on or about 24 February 1945, wrong.fully apply to his 
own use and benefit, a one quarter (¼) ton Truck, property of the 
United States, furnished and intended tor military use thereof'. 

The accused pleaded not guilty to all Charges and Specificatioo.s. He 
was found not guilty or Specifications 4 and 5 or Charge II, but guilty 
ot all other Specifications and of all Charges. No evidence of a:nr previous 
convictions was introduced. He was sentenced to dismissal. and total 
torf'eitures. The reviewing authority approved the sentence and forwarded 
the record of trial tor. act.ion under Article of War 48. 

3. On 19 Februa.r., 1945 accused, who was assigned to Company K, 52d 
Engineer Training Battalion, Fort Lewis, Washington, was placed on tempor
arr duty with Canpa!l1" c, 1631st Engineer C_onstruction Battalion, Fort 
Lewis., which was then on biTouac. · First Lieutenant Thanas P. Edwards, 
Company Commander of Canpa.ny c, talked with accused on Friday, 23 February, 
about a projected move to a new bivouac area on Sunday, 25 February &nd 
appointed him quartering officer in charge ot the movemant af'ter accused 
had volunteered f'or this duty (R. 101 13). The next day, Saturday, 24 
February, accused and Lieutenant Edwards reconnoitered the proposed bivouac 
area in the latter• s jeep which was driven b1' Private First Class John 
J. l(cGarry. .After they had finished their reconnaissance they drove to 
Lieutenant Edwards I home, arriving there about 4 p.m. (R. U,13,14,27). 
Accused requested Lieutenant Edll'ards• permission to be absent trom duty 
until Sunda7 morning. This was readily granted but accused thereaf'ter 
decided not to take advantage of it and stated he was returning to the 
bivO'l,18.C area. Lieutenant Edwards then told accused and the driver to re
turn to the bivouac area •right awa,a because he had. some hardware in the 
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jeep which he wanted-brought there (R. ll,14). Accused, hwenr, directed 
Ptc. llcGa.rry to drive him to the bachelor officers' quarters at Fort Lewis 
and then to Tacoma where he left McGarry with instructions to meet him in 
Tacoma later the same night (R. 'Z7~ • 

.A.bout 8 p.m. that Saturday-· evening, 24 FebrWll7 1945, Private 
First Class Reno Spinato, Corps of Military Police, saw accused drinking at 
the bar of the Shamrock· Tavern in Tacoaa. Accused was clad in a shirt 
and trousers and had a field jacket and helmet liner with him. · He had no 
blouse, his shirt was open at the neck, and he was unshaven. Accused's 
e7ea were bloodshot and he was •rather \Ulsteaey-•. He was not drunk, but 
he was •under the 1.nnuehoe of liquor•. When Pfc. Spi'nato remonstrated nth 
accused about his appearance., the latter proceeded to· ridicule him~ He made 
Spinato spell his nama .eeTeral times and jeered at his rank. Accused was 
a •little loud• anci this conversation attracted the attention or the pakons. 
Spi.Dato asked accus,d for his credentials and when accused could produce 
nona Spinato summoned a sergeant of the Military Police who took accused 
to the Military" Police Headquarters. About one hour later when Spina.to en
tered the Shamrock Tavern he again saw accused. There was no conversation 
between the two on this occasion and accused left a short time thereatter 
(R. lS-22). When P!c. KcGa.rry returned to Tacoma to meet accused he was 
unable to .tind him (R. 28). 

The prosecution introduced an extract copy ot the morning report 
ot Ccap~ K., 52d Engineer !raining Battalion for 26 Februar,- 194' with azi 
entry c.rry.mg aecusld from duty t,o . .AWOL on 25 Febr\18.17 1945, and an utract 
copy of the morning report of the same organization for 28 February 1945 
with an entry carrying accused fran AWOL to arrest 1n quarters on 'Z7 Feb
ruary l94S (R. 16,; Pros. Ex. 1). Accused was seen in his t{U9,rters on at 
least five occasions on 26 February and was present there all d.q on the 
'Z7th. Lieutenant Edwards testit'ied that he had not given accused permission 
to be absent on 25•~ 26, or 'Z7 Februaey- (R. 161 22-26) • 

..,o.' I 

4. Aooused, ·~ter being advised or his rights, elected to be sworn 
and testit;r in his own behal.l. He stated that he went to Tacoma in his 
•bivouac clothetJ11,,, arriving there about 1830 hours. ' He was drinld:.:g beer 
when the militaey)olieeman approached him. Accused asked hill to spell 
bis name because ~ juke bex was playing and accused could not understand 
him. Nevertheless, this angered the lllilit8.17 policeman and he swmnoned a 
sergeant.· Aecuse'd and the sergeant lett the tavern but accused returned 
af'ter a short ~., the sergeant having given hill •a pass• when he n.a sat
is.t'ied that accused ,ru an otf'icer. When'Pi'c. Y:cGarr, tailed to :meet ac<:used 
with the jeep, ,accused returned to Fort Luis on a bu.s. the next dq -
Sundq, 25 Februa2"7 - he nmained around the bachelor ottieers' quarter• 
all dq. On-Monday he tried once, and on Tuesday twioe, without success, 
to procure transportation to the bivouac area tram Fort Lewis (R. 29-31), 

On eross.exainination and examination b7 the ·court accused donitd 
that Lieutenant Edwards had ordered him. to return to th• biTouac area on 
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Saturday, 24 February. He admitted that ctespite the fact that Lieutenant 
Edwards had not given him permission to use the jeep he had directed the 
driver to take him to Fort Lewis and to meet him at the tavern in Tacoma 
at.9 p.m. He ·entered the tavern about 6 p.m., remained about one hour, 
departed and returned. It was about 7:.30 p.m. or 8 p.m. when he was ap
proached by the military policeman. He had asked the mili;tary policeman to· 
spell his name four or five times for the purpose of aggravating him because 
he considered him "pretty smart." He was the quartering officer on Sunday, 
25 February, but he made no real effort to reach-the bivouac area that day. 
However, he felt that his presence was not absolutely necessary because the 
movement had all been planned on Saturday when he and Lieutenant Edwards 
reconnoitered the new site. Neither was he present for duty on 26 or Z7 
February although he- had made a real effort to that end but he was unsuc
cessful because. the battalion to which he was assigned was on bivouac and 
he could not obtain transportation (R. 31-39). · 

5. a. Specification of Charge Ia 

This Specification alleges that accused was absent without leave 
from 25 to 26 February 1945. The evidence clearly establishes and the ac
cused admits the absence as alleged. The record, accordingly, fully warrants 
the findings of guilty of the Specification a~d the Charge. 

b. Specification 1 of Charge II: 

This Specification alleges that accused was drunk and disorderly 
in uniform in a public place. The evidence as to accused's dress and his 
treatment of the military policeman leaves no doubt that accused was dis
orderly. In the opinion of the Board of Review, however, it fails to 
sustain the allegation that accused was drunk. Pfc. Spinato testified 
that accused was not drunk but was under the influence of~liquor. More 
specifically, he stated that accused had an odor of alcohol on his breath, 
his eyes were bloodshot, and he was "rather uns,teady. 11 The only evidence 
as to what and how long accused was drinking.was furnished by accused who 
testified he had been drinking beer and that .he remained in the tavern 
one hour. It is undisputed that accused was taken to Military PolicG 
Headquarters after his controvers1 with Spinato merely £or the purpose ot 
establishing his identity and released shortly thereafter without, so far 
as the record shows, any- reetrictions. It is to be doubted that he would. 
have been set at liberty if accuseq were appreciably u.n4er the ini'luenoe 
of intoxicating liquor. Cogent reasons exist !or the enforcement of a· 
strict standard of sobriety when officers and soldiers are actually en
gaged in the performance or a military duty which do not obtain at other 
times and consequently there is no reason why that definition so at · 
variance with common conceptions of drunkenness should be· applied in 
this case. For the foregoing reasons, we are of .the opinion that the record 
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is legally su!fident to support only so much of the finding of guilty 
of the Specification as involves a finding that accused was disorderly 
at the time and place alleged while 1n unit'orm, and legally sufficient to 
support the finding of guilty of the Charge. 

c. Specification 2 of Charge Ila 

This Spe_ci!icat1on alleges that accused on 24 Febru.a.r;y 1945, 
tailed to obey a lawful order to return to the bivouac area. The evidence 
reveals that on Saturday afternoon, 24 Februar;r 1945, accused requested 
permission from his immediate superior to absent himself' i'rom duty until 
the following morning and then, shortly after it was granted, decided not 
to take advantage of 1t. Thereafter the evidence is in conflict. Lieu
tenant Edwards testified that he ordered accused and the driver ot the 
jeep to return to the bivouac area •right a,raya. The accused testified 
that IJ.eutenant .&brards merely asked him llhether he was going there. The 
stipulation as to the driver's testimony states that Lieutena:at Ednrda told 
the driver to take accused and S0!119 hardware back to' the bivouac area. 
While the necessity for the alleged order is not entirely clear !ran the 
record particularly in view ot Lieutenant Edwards• admitted willingness 
to excuse accused £.::om duty :until the next morning, still the resolutioa 
ot this conflict in the evidence was in the first instance the tunction at 
thB court and we cannot say·that in finding adverse'.cy' to the accused 
their action is without eupport in the record. The find1ng of gullt7 of 
this Specification was Tarranted. 

d. Specification 3 of Charge II,,t 

This Specification alleges that accused on 25.Februar, l94S 
£ailed to,obe7 a lawful order to aat as quartering officer. The evidence 
shows and accused admits that after he volunteered to act as quartering 
oi'ticer, Lieutenant Edwards 9-esignated him as such and that he culpably
.tailed to perform that dut7. 'l'he finding or guilty of this Speeitioation 
is clearly warranted. 

e. Specification of .A.dditionat·charge It 
( 

1'his Specitication alleges that accused on 24 Februar, l94S 
wrongtull.7 applied to his om UH and be:cefit a one quarter ton truck, 
property- o:t the United States, •turnished and intended for military use 
thereo.f'W. The evidence establiehes that accused and Lieutenant Edwards 
used a jeep !or the purpose o! reoCIIUloitering a new bivouac site. From 
the references in the record. to it as Lieutenant Ecbrards• jeep it is a 
!air interence that he was the otfioer responsible :tor it and that its 
use was subject to his direction and control. At the conclusion of the 
reconnainan.ce he ordered the driver to return to the bivouac area •right 
awaye. .lccused., however, directed the driver to take h:fm .first to Fort 
I.ewis and then to Tacana. Later in the evening, pursuant to accused•e 
directions, the jeep was driven into Tacoma to meet accused. These trips 
were made purely- tor accused's amuaerunt and had no connection with the 
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performance of any military duty. There is no evidence, to be sure, of 
the ownership of t~s jeep, or that it was furnished or intended for use 
in the military service of the U::lited States. However, the word •~aep• 
has become part of the language. It is universally employed to describe 
a small vehicle o,.ned and used by the Army. Moreover, the evidence shoars 
that it was in fact being used for military purposas. This case comes 11'811 
within the statement in paragraph 1501, :Manuai for Courts-v.art1el, 1928: 

•Although ':.here~ be no direct evidencq that the prop
erty was at the time of the alleged offense property of the 
United State~; furnished or intended for the military service 
thereof', still circumstantial evidence such as evidence that 
the property was of a t;/pe and kind furnished or intended for, 
or issued for use in, the military service might together with 
other proved circumstances warrant the court in m!e?Ting that 
it was the property of the United States, so furnished or in
tended.11 

The record therefore is legally sufficient to support the finding of'guilt,
of this Specification and the Cb.arge. 

6. war Depal'tment records show that accused is :35 yea.rs of age and 
is divorced. He can.pleted tn and one half years ot college and prior to 
entering the J.rmy owned his om construction ccmpaxiy in Columbus, Ohio. 
He was inducted. into the J.rmy on 20 April 1942 and assigried to the Corps 
of Engilleers. On graduation frcm l'he Engineer School on 29 November 19/44 
he was cc:m:missiened a second lieutenant, Artq of the United States, and 
entered on active duty the same dq. 

' 
?. The court was legally constituted and had jurisdiction o! the 

accused and the subject matter. Except as noted above, no errors injur1ousl,1' 
affecting the substantial rights of the accueed were camitted during the 
trial. In the opinic:a of the Board of Review the record ot trial 1a leg
ally sufficient to support onJ.y so much ot the finding of guilty of Speciti• 
cation l 0£ Charge n as involves a finding that ace.used was disorderl7 at 
the time and place alleged while in lmi!orm; legally sutficient to support 
the findings of guilt7 of all other Specifications and Charges and legal.11' 
sufficient to support the sentence and to warrant confirmatien of the 
sentence. The sentence impcsed. is authorized upon convictioa of a rtolation 
ot either Article of_ War 6l or Article .o! War 96. · 

~~*•0 

AdvocatA 

~fW'! H; I:;,~fdJudge Advocate 

-~~ Judge .Advocate 
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SPJGH-C;;I 277947 	 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated }'izy 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant 3dvrard L. 
McVey, Jr. (0-1118613), Corps of Eng~.neers. 

2. Upon trial by general court-martial this officer was found guilty 
of absence wi. thout leave fror.t 25 February 1945 to 26 February 1945 (Speci
fication of Charge I), in violation of Article of War 61; r;uilty of being 
drunk and disorderly in uniform in a public place on 24 February 1945 
(SP'~cification l of Charge II); guilty of failing to obey a lawful order 
on 24 February 1945 and 25 February 1945 {Specifications 2 and 3 of Charge 
II); and guilty of wrongfully a~plying to his own use and benefit a one· 
quarter ton truck, property of the United States, furnished and intended 
for the military use thereof {Specification of Additional Charge I),- all 
in violation of Article of War 96. He was sentenced to dismissal and 
total forfeitures. The reviewing authority approved the sentence and for
warded the record of trial for action under Article of War 48. 

J. A summary of the evidence may be found in the accompanying opinion 
of the Boaro of Heview. The .i3oard is of the opinion that the record of 
trial is legally sufficient to su.rport only so much of the finciing of 
guilty of ::;pecification l of Charge II as involves a finding that accused 
was disorderly at the tiJ'lle and place alleged while in uniform, legally 
sufficient to support-all other findings of euilt-J, and legally sufficient 
to support the sentence and to wa.rra~t confinnation thereof. I concur in 
that opinion. On 19 February 1945 accused, who was assigned to Company K, 
52d Engineer Trainin6 Battalion, Fort Lewis, "viash.ington, was placed on 
temporary duty w-lth Company c, 1631st Engineer Construction Battalion, Fort 
lewis, which was then on bivouac about 17 miles southwest of Olympia, ·.iash
ington. On 23 February 1945, accused, after first volunteering for the duty, 
was ordered by First Lieutenant Thomas P. Edwards, Cor.i.pany Commander of 
Company G, to act as quartering officer on Sunday, 25 February 1945, in 
connection with the movement of Company C to a new bivouac site about 10 
miles south of' Olympia on Summit Lake. On Saturday, 24 Februc1.ry 1945, after 
accused an:l Lieutenant Edwards had reconnoitered the new bivouac area in 
the latter's jeep, accused requested Lieutenant 1dvrards 1 permission to be 
absent from duty until the next morning. Immediately after Lieutenant Ed
wards granted accused's request, the latter declined to take advantage of 
the privilege. Thereupon Lieutenant idwards ordered acci.:.sed and the driver 

, 	 of the jeep to return to the old bivouac area 11 right a1ray. 11 i~ccused, how
.- ever, ordered the driver to take him to the Bachelor Officers' Quarters, 

North Fort Lewis, and then to· Tacoma, ·Jashington. On arriving at Tacoma 

7 


http:a1ray.11
http:Februc1.ry


(270) 

he directed the driver to meet him with the ·jeep later that evening. At 
about 8 p.m. that night accused was sitting at the bar in a tavern in 
Tacoma. He was not wearing a blouse, his shirt was open at the neck and 
he hnd a field jacket and heL-,1et liner 'With him. i1hen Private First Class 
Reno i.:ipinato, Corps of Military Po.I.ice, in the performance of his duty 
remonstrated with accused about his being out of uniform and the disarray · 
of his clothi.ng, accused ridiculed him, jeered at his rank, and made him 
spell his name several t:!Jnes. Accused was a 11 little loud" arid in talking 
to Private first Class Spinato attracted the attention of the patrons. 
When accused could not produce his credentials he was taken to 1ti.lita.ry 
Police Headquarters where he was released when he established his identity. 
Failing to ~eet the driver of Lieutenant Edwards' jeep who had returned 
to Tacowa as he had directed, accused returned to.Fort Lewis by bus that 
night. ae remained at Fort Lewis until Tuesday, 27 February 1945, although~ 
he was required to be at the bivouac area during that period. In his re
view the bta.ff Judge Advocate states that prior to the offenses of which 
accused here stands convicted, accused was AWOL from Jl January 1945 to 
about 3 February 1945 and was also found drunk in quarters on J February 
1945 for.which offenses he was reprimanded and fined $50 under Article of 
War 104. Accused accep~ed this punishment on 23 February 1945. A report 
of a neuropsychiatric examination of accused dated 2 March 1945 states 
that he is a chronic alcoholic. 

I recanmend that the sentence be confirmed but that the for
feitures be remitted and that the sentence as thus modified be carried 
into execution. 

5. Inclosed is a form of action designed to carry into execution 
the foreeoing recommendation, should such recowmendation meet with your 
approval. 

2 Incls MYRON C. CRAJJER 
1. Re cord of trial Major General 
2. Form of action The Judge Advocate General 

\ 
' F 

indings dis i:pproved in part. 6entence as modified ordered executed. 
GCYO 304, 7 July 1945). 

8 

http:1ti.lita.ry
http:clothi.ng


------------------------------

(271) 
ViAR DEPARTMENT 

kroJy Service Forces 
In the Office of The Judge Advocate General 

Washington. D.C. 

SPJGK - CM 277961 ! A?R 1945 

U N I T E D S T A T E S ) .ArulY AIR FORCES 
) WESTERN TECHNICAL TRAINING COMMA.ND 

v. ) 
) Trial by G. C. M. • convened &t Lowry 

Second Lieutenant JAMES R. 
BOSWELL (0-781515) ~ Air 
Corps. 

~ 
) 

Field, Denver, Colorado, 16 1farch 
1945. Dismissal and total for
f'ei tures. 

. OPINION of the BOARD OF R1'VIE.W 
LYON, HEPBURN and MOYSE, Judge Advocates. 

1. The record of trial in the oa.se of the offioer named above ha.a 
been examined by the Board of Revi~ and.the Board submits this, ita 
opinion, to The Judge Advooa.te General. 

2. The a.couaed was tried upon the following Charge and Specifications a 

CRA.RGEa Violation of the 61st Article of War. 

Specifioa.tion la In that Second Ueutena.nt James R. Boswell, 
Air Corps,- Air Corps Unassigned, Attached Squadron T, 3705th 
.AJ:rJy Air Forces Base Unit (Technical School), did, without 

· proper leave, absent himself from Flight Engineers School 
at LtJwry Field, Denver, Colorado, from about 2 February, 
1945, to about 4 February, 1945. 

Specifications 2 and 3 are identical with Specification l except 
for the time of the alleged abseno·es without leave, which 
a.baenoes a.re alleged to have taken place 1rrom about 8 February, 
1945, to a.bout 18 February, 1945" and "from about 21 February, 
1945, to a.bout 6 March, 1945. 11 

He pleaded guilty to and was found guilty of the Charge and all ot ita speci
fications. H9 evidence was introduced of any previous conviction. He we.a 
sentenced to be dismissed the service and to forfeit all pa.y and allowances 
due or to become due. The reviewing e.uthority approved the sentenoe and for• 
warded the record of trial for a.otion under Artiole of War 48. 

3. Upon motion granted by the court, Specification l of the Charge was 
amended to read "from a.bout 3 February, 1945 to a.bout 4 February, 194511 

instea.d of "from a.bout 2 February, 1945, to about 4 February, 1945." 

4, The prosecution did not offer e.ey evidence in support ot the Charge 
or a:rr:, of 1ta ape oitica.tiona. 

http:Ueutena.nt
http:Advooa.te
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5. The- accused, having been tully\advised oonoerning his right to 
testify under oath, to make an unsworn statement, Qr to remain silent, 
elected to relll8.in silent. Defense counsel requested the court to take 
judicial notice of Army Air Foroes Regulation No. 50-8 da.ted 31 December 
1942 (R. 7). 

- . 
6. The a.ocused's plea of guilty, persisted in~ven.~fter being fully 


advised of its meaning, is a.lone legally sufficient in this case to support 

the findings of guilty. · "" 


7. War Department records show the accused to be 26 yea.rs of age and 
_single. He graduated from high school and for three years attended college, 
ma.jori:og in Journalism. For two yea.rs he was employed by a furniture whole
saler in Brooklyn, New York. Re waa inducted into the service on 10 October 
1941, served with the Infantry in the Aleutian Islands, was appointed an 
Aviation Student on 13 June 1943 and upon successfully completing his train
ing a.a a fighter pilot was commissioned seconi lieutenant, AUS, 27 June 
1944. He was punished under Article of War 104 on 20 October 1944 for being 
a.bsent without leave from 2 October to 6 October 1944. 

8. The court ws.a legally constituted and.had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during tho trial. In the opinion 
o;f the Boa.rd of Review the record ot tria.1 1a legally sufficient to support 
the findings and the untence and to warrant confirmation of the sentence. 
Di1miaaal is authorized-upon conviction of' a. violation of Article of' Wa.r 61. 

Judge Advocate. 

, Judge A.dvooa.te. 

'2 
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SPJGK - CM 277961 1st Dld. 
APR 14 1945 

liq ASF, JAGO, Washington 26, D. C., 

1. Herewith transmitted for the action of~e President are the record 
of trial and the opinion of the Board of Review in the oa.se of Second Lieu
tenant James R. Boswell (0-781516), Air Corps. 

2. I conour in the opinion of the Board of Review that the reoord 
of.trial is legally sufficient to support the findings and the sentence 
ani to warrant confirmation of the sentence. I recommend that the sentence 
be oonfinned but that the forfeitures be. remitted and that the sentence 
as thus modified be carried into execution. · 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the President f_o?" hi~ -aot!on -and a form of Exeoutive action 
designed to carcy into:· effeo.t the recommendation hereina.bove made_. should 
such action meet with approval. 

~ ~-~---·-
3 Incls MYRON C • CR.AMER 

1. Record of.trial Major General 
2. Drft ltr sig sjw . The Judge Advocate General 
3. Form of Ex action 

( Sentence confirmed but forfeitures remitted. o.c.M.O. 1711 9 
J 
.une 

. 
194S). 
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·,-· ...... WAR DEPARTME:NT 

Army Service Forcer- _ 
In the Office or The Judge Advocate General 

Washington, D. C • 

S:PJGH-Cll Z'/7965 . 19 APR 1945 
UNITED STA.TES } NEW YORK PORT OF EMBARKATION 

v. ~ Trial by G.C.M., convened at 
) New York Port ot Embarkation, 

lirst Lieutenant JOHN J. Brooklyn, New York, 19 March 
.O'NEILL (O•lJlll98), 1945•. Dismissal, total for

. Transportation Corps. :r,itures and confinement tor 
three (3) years.l 


OPINION or the BOARD OF REVIEW 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

l. The Board of. Review has examined the record of trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge .ldvocate General. 

2. The accused was tried upon the .following Charge and Specif!.; 
oationsa 

CaARGE: Violation or the 9.3d Article of War. 

Specification 1: In that First Lieutenant John J. O'Neill, 
Transportation Corps, assigned to Troop Movement Division, 
New York Port o:f' Embarkation, Brooklyn, New York, did, at 
New York, New Yor~, on or about·1 July 1944, felonious~. 
embezzle by fraudulently converting _to his own use lawful 
money o:f' the United States or the value or Three hundred 
twenty-five ($325.00) Dollars, One hundred fifty ($150.00) 
Dollars thereof being the property or Technician Fourth 

· Grade Thomas F; Deegan, entrusted to him by the said 
Technician Fourth Grade Thomas F. Deegan for delivery to 
Mrs. Thomas F. Deegan, 2433 Pine Street, Philadelphia, . 

. Pennsylvania, One- hundred ($100.00) Dollars thereof fing
the property or Technician Fifth Grade Earl A. Perry, 

· entrusted to him :f'or the said Technician Fifth Grade 
Earl A. Perry by the said Technician Fourth Grade Thomas 
r .. Deegan for delivery to Alder A. Perry, Jr., 105 Sumner 
Avenue, Norwood, Rhode Island, and Seventy-five ($75.00) 
Dollars thereof being the property ot Technician Fifth 
Grade Lewis E. Perkins, entrusted to him tor the said 
Technician Fifth Grade Lewis E. Perkins .by the said 
Technician Fourth Grade Thomas F. Deegan for delivery to 
Mrs. R. M. P~rkins, Box #74, Holt, Alabama. 
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Specification 2: In that First Lieutenant John J. O'NeillP 
***,did, at New York, New York, on or about l July 
1944, feloniously embezzle by fraudulently converting 
to his own use lawful money of the United States of 
the value of Seventy-five ($75.00) Dollars being the. 
property of Sergeant David Hensley, entrusted to him 
for the said Sergeant David Hensley by-Major Arthur G. 
Hoge for delivery to the wife of Sergeant David Hensley. 

Accused pleaded not guilty to and was found guilty of the Charge and 
Specifications. No evidence of previous convictions was in\roduced. 
He was sentenced to dismissal, total forfeitures and confinement for 
three years. The reviewing authority approved the sentence and for
warded the record of trial for action under Article of War 48. 

J. The evidence introduced by the prosecution is hereinafter 
swnmarized under appropriate headings indicating the Specification to 
which particular evidence is pertinent. · 

• a. Charge, Specification 1: 

On l July 1944, Staff Sergeant Thomas F. Deegan was aboard 
HMT Scythia at New York Port of Embarkation preparatory to shipment 
overseas. Sometime during the morning of that day, accused who was 
stationed on duty at the Port of Embarkation was asked if there was any 
way whereby Sergeant Deegan could transmit some money to his home. Ac
cused replied that he could attend to the matter and suggested that the 
sergeant see him later in the day. About 1100 hours that morning Ser
geant Deegan again saw accused and was told by him that he (accused) 
could arrange to transmit funds for men ..about to embark and that all 
men who wished so to do should see him after the conclusion of an of-· 
ficers' meeting he was about to attend. Following these instructions, 
Sergeant Deegan and Corporals Perry and Perkins met accused at the ship's 
orderly room about 1200 or 1300 hours that da1 (R. 6, 7). Each.of these 
noncommissioned officers handed accused an envelope.which contained money 
and on which had been written the name and address of the transmittee, 
the name, rank, serial number and APO number of the transmittor, and the 
amount of money inclosed. Sergeant Deegan's envelope contained.$150 and 
was addressed to his wife "Mrs. Thomas F. Deegan, 2433 Pine Street, 
Philadelphia J, Pennsylvania." Another envelope contained $75 and was 
addressed to tfrs. R•.M. Perkins, Holt, Alabama, and the third envelope 
contained $100 and was addressed to Mr. Alder A. Perry, Jr., 105 Sumner 
Avenue, Norwood, Rhode Island.· Accused counted the money in each envelope, 
sealed the envelopes and placed them in his pocket. Sergeant Deegan then 
asked accused to exhibit his identification card and also requested a 
receipt for the money. Accused wrote out a "blanket" receipt ·which was 
worded as follows, viz: 

---------- --·----- 
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"Received from Sgt Deegan $325.00 which I,:~~~;~ 
to their families. · 

(signed) 	Lt. John J •.O'Neill 01.311198 
1st Lt., TC 
Troop Movement Div 

NYP.b: 11 

After accused took possession of these envelopes and their contents 

Sergeant Deegan did not see him again (R. 8-11; Pros. Ex. 1). 


At no time subsequent to 1 July 1944 did Sergeant Deegan's 

wife, Mrs. Thomas F. Deegan, receive $150 either from her husband or 

fro~ the accused (R. 19, 20). Alder A. rerry, Jr., the brother of 

Corporal Perry, never received the sum of $100 either from his brother 

or from the accused except for several remittances each in the amount of 

$100 sent by Corporal Perry from overseas at intervals after 1 July 1944 

(R. 20-22). · It was stipulated by the prosecution, defense and the ac

cused that if Mrs. R. M. Perkins, Box #74, Holt, Alabama, were present 

she would testify_that. "she did not receive $75.00 from Technician 5th 

Grade Lewis E. Perkins from or throu~h the accused, First Lieutenant 


· John J. 	O'Neill, after 1 July 194411 (R. 32). 

b. Charge, Specification 2: 

On l July 1944, about 1000 hours, while Maj"or Arthur G. Hoge, 
Jr. and hia organization, the 275th Armored Field Artillery Battalion, 
were .embarking on the Scythia for shipment overseas, he encountered ac
cus.ed and inquired .of him if there· was any procedure whereby his men might 
send surplus funds to their homes. Accused stated he would see what could 
be done and when Major Hoge met him again about 1200 hours accused informed 
him that he had not as yet found any way to handle the matter. About 1500 
hours the two met for the third time and accused informed Major Hoge that 
he would try to arrange with the Red Cross to transmit any funds the men 
might wish to send. Major Hoge had in his possession ~75 which a Sergeant 
Hensley had given tu him to send promptly to the sergeant's wife who was 
about to enter a hospital. It was in an unsealed envelope which was ad• 
dressed to.Mrs. Hensley and bore the sergeant's return address. H~ in
formed accused of the urgency of the matter so accused accepted the money 
and agreed to send it by money order to the sergeant's wife. Major Hoge 
gave accused 25 cents· or 50 cents ~o pay for the money order.' Accused 
gave the major no receipt for the money nor did he ever return the money 
to him (R. 13-16).. 	 ' 

It was stipulated by the prosecution, defense and the acc~ed 
that if the wif'e ot Sergeant David Hensley were present sbe would testify 
that "she did not receive $75.00 from Sergeant David Hensley from or t,hrough 
First Lieutenant John J. O'Neill, the accused, on or after 1 July 1944• 
(R. 32). . 
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During e.n investigation conducted by Major Thayer Chapman 
or the Inspector Gen~ral I s Department, Maj or Chapman interviewed ac
cused on or about 23 August 1944 and, after his rights had been ex
plained to him, accused proceeded to state that he was billeting of
ficer for the Scythia on 1 July 1944 and that he met Technician Fourth 
Grade Deegan aboard the Scythia on that day and received from the ser
geant the total sum of $325 with the request that it be sent to three 
different addressees. Accused gave Sergeant Deegan a receipt for the 
money so turned over to him (R. 26). 1/iajor Chapman interviewed accused 
further on 14 December 1944 and, after again being advised of his rights, 
accused stated that he had no financial transaction with Major Hoge aboard 
the Scythia on the day in question and had not received from him $75 or 
any- letter or package to be mailed (R. 27). Accused stated that he saw 
Major Hoge several times during that day and that each time Major Hoge 
questioned him as to whether or not the Red Cross intended to send a 
representative to the ship to take care of the money·various men wished 
to transmit to their homes (R. 28) •.Accused also stated that about 7&30 
p.m. on l July he returned. t"o Serge~-nt Deegan the $325 he had previously 
received inasmuch as he had been unable to obtain the_requisite money 
orders and he instructed Sergeant Deegan to destroy the receipt that 
accused bad given to him (R. 29). . 

4. Evidence for the defense: 

First Lieutenant Ernest W. Neubig testifieq. that from 1100 
' 	 hours until 1700 hours on l July 1944 accused, under Lieutenant Neubig' s 

supervision, acted as pier officer during loading ot the ship Dominion 
Monarch.· Arter 1700 hours accused was scheduled to serve.as billeting 
officer in charge of loading of the Scythia. The Dominion Monarch was 
moored two piers removed from that at wnich the Scythia was located· 
(R. 35, 36) • .Although Lieutenant Neubig did not have accused under con
stant observation he did not believe it possible for accused to have 
boarded the Scythia on 1 July 1944 between the hours er llOO and 1700 
(R• .38, 40). 

Three orricere testified relative to.accused's character, one 
stating that accuaed 1a reputation tor honesty was •very high" and that 
his reputation tor truthfulness was "very trustworthy" while the other 
two respectively described his reputation for honesty as •perfectly all 
right" and as "excellent" (R. 44, 46, 48). • 

S. The prosecution's evidence conclusively establishes that ac
cused was entrusted with a total of $325 ~nd shortly thereafter with 
the sum or $75, all of which were funds of enlisted men entrusted. to 
accused to mail as they had directed. None of the money was received 

· by. &n7 of the four individuals for whom it was intended nor was it ever 
accounted for by the accused. . Such circumstances compel the logical con

_clusion that accused misappropriated the entrusted :funds. 

4 

http:serve.as


(279) 

Although the defense sought to cast doubt upon the ideri;;,~ation 
of the accused by introducing evidence to indicate that he was not aboard 
the Scythia at the time in question, the court was fully ~arranted in dis
believing that evidence in view of the testimony of Major Hoge and Sergeant 
Deegan identifying accused as the individual to whom they had entrusted 
the funds plus the documentary evidence establishing that accused issued 
a receipt for $325 to Sergeant Deegan and accused's own admission made to 
Major Chapman of-the Inspector General's Department in which he acknowl
edged that he was present aboard the Scythia and did receive that sum or 
money from Sergeant Deegan. The evidence in the record or trial sustains 
all findings or guilty. 

6. Accused is 24 years or a~e. War Department records show that 
accused attended high school for 3t years but did not graduate therefrom. 
He worked as a truck helper from 1937 to 1938 and as a messenger for RKO 
Theatres Corporation from 1938 to 1940. He entered upon active military 
duty in the grade of sergeant on 15 October 1940 as a federally recognized 
member of the National Guard of New York. On 15 February 1943 he was com
missioned a second lieuten~nt after graduation :from the Infantry Officer 
Candidate School, Fort Benning, Georgia. ·. 

7. The court was legally constituted and had jurisdiction·of the 
person and the offenses. No errors injuriousl.7 affecting the l'Jubstantial 
rights or the accused were committed during the trial. In the opinion of 
the Board ot Review the record o.f trial is legally sufficien~ to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. 'Dismissal is authorized upon conviction of a violation or Article 
or War 93. 

v""f. ·- 1 ,, I 

("'_,--~-~_\_~·-··_.',_-r_~·-·_;..._a-__.. _._·.',___.1_·._,_ 1_, Judge Advocate 

U, 4P£,n~ J. tf¼½ (! ?1..!' L-1:: Judge Advocate 

'4l:z.~-+--··-·~f~,¼:-~---/---~------~~j--~~--·______, Judge Advocate 
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SPJGH-CM 277965 1st Ind 

Hq ASF, JAGO, ·;1 ashington 25, D. C. 

TO: The Secretary of 'iiar 

1. Pursuant to Executive Order No. 9556, dated tiay 26, 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of-the Board of Review in the case of.First Lieutenant 
John J. O'Neill (O-l3ll198), Transportation Corps. . 

2. Upon trial by general court-martial this officer was found 
guilty of embezzling tha total sum of $400, in violation of Article of 
War 93. He was sentenced to dismissal, total forfeitures and confine
ment for three years. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 

3. L summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is· of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concm• 
in that opinion. On 1 July 1944 while accused was serving as billeting 
officer aboard the ship Scythia at the New York Port of Embarkation, he 
accepted three enve1opes containing $150, $100 and $75, respectively, 
from three enlisted men about to embark for overseas duty, and agreed 
to mail the envelopes and their contents for the enlisted men to the 
addressees whose names appeared thereon (Chg., Spec. 1). He also ac
cepted another sum of C75 which he agreed to mail to a named addressee 
for a fourth enlisted man also about to embark for overseas duty (Chg., 
Spec. 2). Accused di.d not dispatch any of the money as directed but he 
appropriated it to his own use. 

I recommend that the sentence be confirmed but that the for
feitures be remitted, and that the sentence as 'thus modified be carried 
into execution and that the Federal Reformatory, Chillicothe, Ohio, be 
designated as the place of confinement•. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

'-'l.,,---. 

2 Incls MYRON C. CR.Al.ER 
1. Record of trial Major General 
2. Form of action The Judge Advoc~te General 

---------- ·--------
( sentence confir.nect but forfeitures remitted. o.c.M.o. 21+7• 19 .Tune 1945). 
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Anny Service Forces 

In the Office of The Judge Advocate General 
i'iashington. D.C. 

SPJGK - CM 277983 

'$ ' APR 1945 

U N I T Z D S T A T E S 	 ) EIGHTH SERVICE COMMAND 
) AlliiY SERVICE FORCES 

v. 	 ) 
) Trial by G.C.M•• convened at Camp 

General Prisoners KELLEY D. ) Hood• Texas, 22 and 23 February 
ROBI}j'SON. RAY1iOND R. HA.RR.ISON". ) 1945. Robinson and Proctor& Dis
LAWRENCE W. POMPILI. MELVIN ) honorable discharge and oon£1nement 
E. PROCTOR and EARLE F • ) for ten (10) yea.rs. Harrison. 
HENDERSON. ) Pompili and Hendersona Confinement 

) for ten (10) yea.rs. Pompili and 
Hendersona Penitentiary. others&! Federal Reformatory. El Reno. 

) Oklahoma. 

-------------~---------------BOLDING by the BOARD OF REVIEN 
LYON. HEPBURN and MOYSE. Judge .Advocates. 

l. The Board of Review has examined the record of trial in the ca.se 
of the general prisoners named above. and finds it legally sufficient to 
support all findin&s of guilty as to all accused, except in the one respect 
hereinafter noted. am to support all the sentences. The only feature 
which requires consideration is the legal sufficiency of the reoord to 
support the finding that accused. Pompili. acting jointly with accused. 
Robinson and Harrison. and in pursuance of a. common intent, wrongfully took 
and used a one-quarter ton truck: the property of the United States. without 
the consent of the owner. as charged in Specification 1 of Charge III• 

. 2. The record shows that Pompili, together with five other general 
prison,rs. confined in the Southern Branch, United States Disciplinary 
Barracks. Ce.mp Hood. Texas, esoaped frcm the ba~racks on the morning of 
4 January 1945. That same morning a. qua.rter-ton truok. commonly referred 
to as a "jeep", assigned to the 133th Te.nk Destroyer Training Battalion., 
North Camp Hood. Texas, could not be found at its proper location in the 
motor pool. The following morning, 5 January., .this truck was discovered 
a.bout five miles southwest of Temple, Texas, near which city Ce.mp Hood is 
located., out of gas and with the battery in a run-down condition. On the 
night of 4-5 January, Pom.pili. Harrison and Robinson were apprehended by 
Texas State Highway Patrolmen near Milano Junction, a village approximately 
twenty miles southeast of Temple, in a Ford sedan belonging to one Garland 
Jennings. which had been taken without the latter's consent from in front 
of his house in Temple about 10 o'olock in the evening of 4 January. 

Pompili. Harrison and Robinson subsequently made and signed 
statements in which they admitted. in effect. that they and three other 
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general prisoners had escaped at approximately the same time on the morning 
of 4 Janua.ryJ that they had separated from this seoond group of three and 
caught a ride to the outskirts of Temple in a 2-1/2 ton semi-trailer, which . 
they had "hopped" without the knowledge of the driver, and that later they 
took a Ford sedan, in which they were traveling when apprehended by the State 
Police. Subsequently Robinson made a supplemental written statement, in which 
he deolared that he, Harrison and Pompili hau. ta.ken a 11 jeep 11 from the motor 
pool at North Camp Hood and had driven in this jeep to about four miles 
south of Temple, when the "jeep" ran out of gas. They had then a.bandollfld 
it. He further stated that his prior declaration that they had "hitch
hiked II in the 2-1/2 ton sEl!li-trailer was false. Harrison orally made a. 
similar correction and retraction, but refused to sign the additional de
claration after it had been transcribed. There is nothing in the record to 
indicate that Pompili in any l.lUUlller changed his original confession. 

The several confessions of these three aocused were ma.de after 
the abandonment or commission of their comm.on design. Consequently, under 
the clear a.nd definite rule laid down in paragraph 1140, Manual for Courts
Mu-tial (1928 ), which is in aocordance with the prinoiple followed generally 
in the civil courts, th.e confessions made by Robinson and Harrison are in
admissible ~gainat Pompili, and the court erred in its ruling, over the 
objection of defense counsel, th.at a co:mmon design having been established, 
eaoh confession was admissible "generally" against all three (CM 176607, 
Dig. Op. JAG 1912-40, p. 209). In so far as Pompili is conoerned, therefore, 
the only legal evidence which may be considered to connect him with the un
authorized appropriation and use of the quarter-ton truck is that he escaped 
from the disciplinary barraoks at Ce.mp Hood on the morning of 4 January at 
approximately the same time as five other general prisonersJ that a quarter
ton truck was missing from another portion of Cemp Hood the same morningJ · 
th.at the following morning this truck was found out of gas on ~a roadside,· 
near Temple, Texas, the nearest city to Camp HoodJ and that some hours prior 
to its discovery Pompili, ~'1th the :two prisoners wi}h whom he had joined at 
the time of the eaoape and with whom he had 11hi toh-hiked II into Temple in 
a 2-1/2 ton semitrailer, according to his confession, had been apprehended 
about twenty-five miles from Temple in a Ford sedan, which they had jointly 
taken without the permission of the owner. 

It has been properly held tbata 

"'Convictions by courts-martial ma:y rest on inferences but 
may not be baaed on conjecture' a.nd 'if e:ny part of a finding of 
guilty rests on an inferenoe of fact, it is the duty of the Board 
of neview to determine whether there is in the evidence a reasonable 
basis for the inference' (CM 223336, Uills, JAG Bull., AU:g. 1942, 
p. 159. 11 (CM 259158, ~-) . 

Applying this sound principle to the present case, the Board or 
Revi8W' ia constrained to hold that the faots, as disclosed by the record, 

2 
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are not legally sufficient to establish that accused. Pompili. was con
nected with the unauthorized appropriation and use of the quarter-ton 
truck. 

4. For the reasons stat~d, the Board of Review holds the record of 
trial legally insufficient to support the finding of guilty of Specification 
1 of Charge III, in so far as accused, Pompili. is ooncerned, but legally 
sufficient to support all other findings of guilty a.lld all the sentences. 

, ~ge Advo~ate. 

• Judge Advocate • 

Judge Advocate. ~ 

3 
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SPJGK • CM 277983 	 lat Ind. 

Bl ASF, JAGO, Washington 26, D. C. 

TOI CG, 8th sve, _Da.llas 2, Texu 

1. In the oase of General Prisoners Kelley D. Robinson, Raymond 
R. Harrison, La.wrenoe W. Pomp;li, Melvin E. Prootor and Earle F. 
Henderson, attention is invited to the foregoing holding of the Board 
or Review that the record of trial is legally insuff_~ote.o:t. to support 
the finding of guilty of Specifioation l of Charge III in ao fer as 
aooused Pompili is oonoerned, but legally sufficient to support all 
other findings of @lil ty and all the s entenoes, whioh holding is hereby
approved. Upon disapproval of the finding of guilty of Speoifioation 1 
of Charge III in so far as it pertains to aooused ~Q!IIE~).i you will have 
authority to order the exeoutb>n of- .the--_sentenoes. 

2. When oopies of the published order in this oase a.re fortrarded 
to this offioe they should be aooompanied by the foregoing holding a.nd 
this indorsement. For oonvenienoe of referenoe and to faoilitate at 
taohing oopies of the published order to the reoord in this oue, please 
plaoe the file number or the reoord in braotets at the end of the pub
lished order, as tollowaa 

(CY 277983). 

MYRON c. CHA.MER 
Major General 
The Judge A.dvooa.te_Genen1-_----

1 	 Inol. 
Reoord of tria.l 
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Anny ·':>ervice Forces 

in the uffice of Ihe J~dge Advocate General 
·,,·3.shington, n.c. 

49 8 APR 1945 
SiJGV-C.w; 278011 

' U ~ I T E D S T A T B S )
\ 

SECOND AIR FORCE 
) 

v. ) 
) 

Trial by G.C.1i,., convened at 
Lincoln, Nebraska, 10 March 

i'rivate CH.r>.RLcS H. FOX ) 1945. Dishonorable discharge 
(19147941), ~econd Air ) c:.nd confin~ment for eight (8) 
Force Cl3. ssification and ) . yea.rs. Federal, .l:teforma.tory. 
houting Pool, .Provisional ') 
Squadron H. ) 

HOLDING by the BOARD Of RSVTh1f 
SE1'.AN, MICELI and BEA..1i.DSU:Y, Judge Advocates. 

1. The record of trial in the case of the soldier named above has been 
~amined by the Board of Review. 

2. The accused we.s tried upon the following Charges and Specifications: 

CH.ltRGE 	 Ii Violation of the 93d Article of War. 

Specification 1: In that Private Charles H. Fox, Second Air Forc_e 
Classification and Routing, Provisional Squadron H, did, at 
Porterville, California, on or about 16 January 1945, with 
intent to defraud, falsely make in its entirety a certain check 
in·the following words and figures; to wit: 

?orterville, California, Jan 16 
Porterville Branch 

SECURJTY-F'IR3T ~.TI0NAL 1 

BA}~ OF LOO ANGELES 
?ay to 	the order of Oak & I.fain 

Charles Fox $ 100 84/100
---~On~e__,..h-un-d~r-e_d.,.._a-n~d-8~4/~l~OO=----------~D,.__ollars 

for pruning 1urs. c. R.Lamb 
Indorsements on rever:5e side: 

/s/ C:h::rles l<'ox 

which said check was a writing of a private nature, which might 
operate to the prejudice of another. 
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Specification 2: In that Priva.te Charles rl. 17 ox, :3eccnd Air 
i:: orce Glass:ii'ication and houting Pool, 2rovisional ::;quadron 
H, did, at P0rterville, California., on or about 16 January 
1945, with intent tc defraud, falsely make in its entirety 
a certain check in the following words and figures, to wit: 

?orterville, California, Jan. 16 19 45 No. 
Porterville Branch 

ssctm.ITY-FIR.ST NATL ,}!AL 90-364 
BAliK Cl<' LOS .ii.NG~l,ES 12 

Pay to the order of Oak ~ rtain 
Cha!'les Fox $ 35 30/100 
Thirty five and 30/100 lJollnrs 

---....;;;;~t'.;.J_i"-·c_k_ing.,..·-._o_r_a_ng=-e·s------,fu,-r-s-.--,.G....-:-:H•.Lar.1b 

which se.id check was a Y,Titing of a private nature, which might 
· O)erate to the yrejudice of another. 

'CH.Ai:i:GE II: Violetion of the 58th Article of v,a.r • 

.:ipecification: In that i-lriv;:i,te Charles H. Fox, Second Air Force 
Glassification and iiouting .rool, lrovisionaJ. .::iquadrcn H, did, 
at Lincoln' Army Air Field, Lincoln, Nebraska, on or about l 
July 19l.i4, desert the service of the United States and did 
remain absent in desertion until he was apprehended at Long 
Beach, California on or about 18 Janue.ry 1945 and returned to 
military· control at Hammer I:i'ield, I"resno, California about 2.5 
January 1945. 

He plee.ded guilty to Charge I and to its .:>pecifications, and to the Speci
fication of vharge II he pleaded guilty except''-the words f1desert 11 and 11 in 
6.eserticn11 , substituting therefor the words 11 absent himself without proper 
leave from11 , and 11with.out leave11 , to the exce::,ted words ~ot guilty, and to 
the substituted words, guilty, and to Charge II, not gu:i.l ty, but guilty of 
a vio1ation of the 6J.st ,.rticle of •'1:1.r. ~v:i.dence of one previous convic
tion was introduced. He ,·r2s found guilty of all the Specifications and 
the Gbarges, and vrc.s sentenced to dishonorable disd'harge, total forfeitures 
and confinement at- hard labor for eight tee.rs. The reviewing authority 
approved the sentence, designated the F'ederal Heformatory, 1!;1 Reno, Oklahoma, 
as th~ place of confinement, and fcrwarced the record for action under 
Article of ·1,ar 5o½. 

3. No question a.rises as to the leg;:i,l sufficiency of the record to 
support the f?I1ding:t of guilty of Charge 1I and its Specificetion. 

4. ' After the accused had pleaded, the law member warn~d 'accused of the 
meaning end effect of his pleas of guilty, and inquirec1 whether he understood 
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such w2.rning. accused answereci. in the affirmative•. 'I'he law member then 
inquired, "Do you still desire to plead guilty'i 11 To this question, 2.c
cused replied: 11 To absence without leave, yes, sir.n (.ti.. 7) Although 
the reply is ambiguous, it is possible to construe it as a reaffirma
tion of the plea which accused h?d interposed to Gharge II and its Speci
fication and it nay not unreasonably be regarded, by implication at least, 
as a withdrawal of the pleas of guilty to Charge i and its Specification, 
relating to the forgery of two checks described therein. It may be said, 
therefore, that as to the S?ecifications charging forgery th~ burden 
rested upon the prosecution of offering evidence to prove accused1s~uilt, 
as though pleaa of not guilty had beliln interposed to Charge I and its' ' • 
~pecifications (A.W. 21; CM CBI 111, Gumm). 

A written stipulation, signed by accused and by his individual counsel 
and b~ the trial judge advocate (Pros. Ex. 1) was admitted in evidence 
(li. 8), after the l~.w m.ember questioned accused, who stated that _he had 
signed it voluntarily. Vlitli it were admitted two checks, which by· agree
m~nt (R. 9) were w.i.thdravm and photostatic copies in.lieu thereof were 
incorporated in the record. ~ach check is dated 16 January. 1945, is dravm 
upon the .Security National Bank of Los Angeles, rorterville jjranch, to 
the order of Gharles i''ox, ·in the amounts resJ?ectively of :¢100.84 and $35.JO, 
purports to be signed by Mrs. c. R. Lamb, and is indorsed by Charles F'ox. 

\ 

The stipulation recites that if ~rs. c. R. Lamb were_present, she 

wouJ. d testify that the signatures on such checks were not affixed by her 

and were not her signatures, that she was not indebted to Charles H. Fox, 

ar.d that she did not draw or authorize anyone to draw for her such checks 

to the order of Charles H. Fox. 


It was further stipulated that if he were present, the letter of the 
. portElrville branch of Security .1.1 irst 1~ational Bank of Los Angeles would 

testify that the ~ccused'personally presented the check for ~100.84 at 
the bank for payment on or about 16 January 1945 and received therefor 
the sum of ~100.84 in lawful money; and that if he were present, a clerk 
for the J.C. Penny Com~aey of Porterville, would testify that accused 
personally presented the other check to him o~ or about 16 January 1945 
and received therefor ,i,35.30 in lawful money \Pros. Ex. 1). 

Accused, 2.fter being di.::.ly advi'sed of his rights (R. 10), was sworn 
as a witness and testified. His testimony was confined exclusively to.his 
unauthorized absence.. No question was put to him by his counsel, or by. 
the prosecution on cross-examinations, ccncerning_the forging and uttering 
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of the two checks. His possea._sion of the checks at the time he held 
them out as true and genuine an~_cbtained the amounts thereof, is un
explained. 

5. ):<'orgery is the false and fraudulent making or altering of an 
instrument which would, if genuine, apparently impose a leg?.J. li.ability 
upon another, end to prove guilt of the offenses here charged it we.s 
essential to establish (1) that two certain check;;i were falsely made 
(2) that the checks were such that if genuine legal liability ~pparently 
would be imposed upon another; (3) that it was the accused who so 
falsely made such checks, and (4) facts c1.nd circumstances indicating the 
intent of accused to defraud another !),.Cl.Ii. 1928, par. 149.J.). 

AD. will agree that the evidence as stipulated clearly establishes 
the first, second. and fourth elements of the proof essential to valid 
findings of guilty ·of Charge 1 e.nd its Specifications. ttowever, there 
is no direct evidence that it was the accused who falsely made the two 
forged dlecks. 1'.ay this essential link in the cha.in of proof be inferred 
from the ·facts and circurns.tances in evidence? After a ce.reful and 
thorough examination of the authorities we feel that this question must 
be answered in the affirmative, since the principle seems to be al.most 
univer.sally recognized that to support a conviction of forgery, it is 
not essential to prove actual manual execution of the forged writings by 
the accused ,btate v. Phares, 120 Kan. 172, 243 rac~ 266, 267), because 
proof of possession of the forged instruments by accused, with a claim of 
title thereunder raises a presumption that accused forged or procured 
them to be forged, which presumption is ccnclusive in the absence of any 
explanation by the accused (26 c.J. 961, 37 c.J.S. 91). It has been held 
that such_presumpticn is not overcome by evidence that the accused was 
unable to write ,State v. Lane, 80 N.c. 407). ,-- -- . , 

In State v. 7iilliams, 152 fao. 115, 53 S.W. ,424, L.26, 75 .An. tit. R. 
1L.41, it was held tha.t: 

"One who is recently in possession of and at.tem2ts to sell 
or obte.in money on a forged note is presumed to have forged 
the same, am unless such possession or forg6ry is satis
factorily explained, the presumption becomes conclusive.• 11 

In that case the defrnda.nt had previously been acquitted of the uttering 
of the instrument in question. It wa.s held that he was properly con- ·' 
victed of having forged it. It was remarked in that opinion that the •-' 
presumption arisir:g from the possession of fruits of crime. is with reason 
indulged in prosecutions for forgery, upon the same considerations which 
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ha'Ve actuated the courts in larceny cases, in which the recent posses
sion of stolen property is orima facie evidence that the possessor is 
the thief, and unless explained raises a conclusive presumption of guilt. 

In Green v. State, 152 lv~iss. 282, 119 So. 808, the defendant in
dorsed the name of the payee on two checks, and obtci.ined money in the 
amounts for which the cr.ecl<:s were drawn. It subsequently developed that 
the name of the maker in each instance had been forged. The defendant 
was held to have been 9roperly convicted of forgery, since his possession 
of th,:, forged checks was not explained and therefore was sufficient to 
warrant his conviction. It was said: 

11 'I'M.s is but an application of the presumption of guilt 
from the possession of property which this court has uni
fo:nnly applied in cas:.s o_f larc_~n:y:_.~1 

In State v. Reg:na, 108 i,.J. Law, 157 Atl. 100, it. was said. that from 
the very nature of the crime of forgery direct proof of the crime could 
seldom be obtained and that the presumption that one possessing cind claim
ing under a forged instrtunent had forged it wa.s therefore established by 
our law. 

,-,.-~-

A distinction j.s made in the decisions between a case such as that 
presented by this record, where the accused w2.s the payee of the forged 
instrument, anci cases ·.-:herein the forged check appeared to have been in
dorsed in blank by the purported payee, before beinf inciorsec and passed 
by the· defend~.nt, and the presumption of guilt of forgery is held not to 
arise from the possession of a forged check so indorsed in blank (St.ate 
v. i,aterbury, 133 Iowa 135, 110 L~i. 328, 330). .i:..xcept for decisi~ 
dealing with this latter type of factual situation, our research has failed 
to disclose any decision holding that a presmnption o~ gui1t does not 
arise from unex9lained possession of a. forged check, and the rule ap.?e?.,rS 
to bG generally recognized and. followed in Cc.s,::s such as that here under 
consideration (Overby v. State, 24 Ala• .ll.p.,:i. 254; 133 So. 915, 916; Statte 
v. li.llen, 53 Ida. 737, 27 f'ac. 2d 481, 485; n.atliff v. State,. 175 Tenn:
172, 133 .'.:i.v,;. 470, 471), except in California where, inTeonle v. Calpestri, 
54 ~alif. A?P• 45, 200 rac. 1054, 1056, it has been held, the law having been 
codif'ied, there CM be no presumption from evidence in the absence of 
statutory authoriz~tion, but that decision carefully makes a distinction 
between the code and the connnon law, as reco&nized in ,other states. 

In Commonwealth v. Talbot, 2 Allen 161, the 6upreme Judicial Court of 
lv'assachusetts held that the trial court oro~erly instructed the jury that 
cefenc:ant I s ,possession of a fareed recei;>t was 11 strong evidence" tending. 
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to prove thc'l.t he forged it, or caused it to be forged, e.nd affirmed the 

conviction of defendant upon an indictment,charging the forging of the 


· receipt. 

~n Denis v. Co~~cnwealth, 144 Va. 559, 131 ~.E. 131, 141, the 

possession of a forged instrument was said to be like the possession of 

goods recently stolen, and to raise the pres'Ql).ption that the instrument 

was forged by the party having possession. 


In State v. Britt, 14 .N .c. 122, it was said: 

11 It is next to impossible that the defendant could g,et pos
session of such an instrument as this, purporting to' be for his 
own benefit, without having fabricated or aided in the fabrica
tion of it. If the instrument be a forgery, he who holds it 
under such .circumstances is taken to be the forger, unless he 
· shows to the contrary•11 

. . 
.l.'o the sane effect are the decisions in State v. Peterson, 129 N.C. 556, . 
40 o.~. 9, 85 Jun. St. Rep. 756, and Stat~Jestas, 185 N.C. 735, 117 
S.E. 385. . - 

This presumption has heretofore been recognized and 8t)plied by this 
office in a forgery case ~.Dig. Ops. J.A.G. 1912-40, par. 451 (27)). 

6. The court was legally constituted. No errors injuriously af
fecting the substanti~l rights of the accused were committed during the. 
tris.l. In the opinion of the Board of Review, the record of trial 1µ le
gal]y sufficient to support the· findings of guilty and the sentencei' 

____,(""S""i""'c~k-""in;.;.....o"".ua=r-=t-=e.;:.r..:;.s.1..)_____, Judge Advocate 

~o ~~·· 
__L--C.--'=--(l--~~_.;;;;;....;=-==~-:::::...:::=:i....:=-'Judge Advocate 

• ,Judge Advocate ~~~~"'~ 
--· ~ ~. 
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WAR DEPAR'.IMENT 

Army Servic•.Forces 
In the Office of The Judge Advocate General 

Washington, D.c. · 
'\-. ' 

\ 
SPJGN-Cld 278054 

UNITED STATES ) INFANTRY REPLACEMENT TRAINING CENTER 
) CAMP GOO.DON, GEORGIA 

v. ) 
) T~ial by G.C.M., convened at 

First Liaut.enant FRANK A•. 
GIARDINA (0-1046451), 

) 
.) 

Camp Gordon, ~orgia, 22 
March 1945. Dismissal. 

Coast Artillery Corps. ) 

OPINION of the BOARD OF REVIEtl 
· LIPSCWB, O'CONNOR and MORGAN, Judge Advocates 

1. Th~ Board- of Review has examined the record o! trial in the case 
o£ the officer named above and srbmits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges an:i Specifica
tions: 

CHARGE: Violation of the 96th Article o! War. 

Speci!i~at;iona .;,.rn that First Lieutenant Frank A.. Giardina, 
Company"l.i 21st Training-Battalion., 6th Training Regiment, 

. 	 Infantry itteplacement Training. Center, did, at Camp Gor·don, 
Georgia, en or about 13 February 1945, w?'ongfully boITovr 
the sum of $20.00, la:wf'ul money of the United States, from 
Private First Class Edward A. • .Miller, Compa.ey B, -Casual . 
Battalion., Infantry Replacement Training Center, Camp Gordon, 
Georgia, the said Private First Class Edward A. Mil],er 
being then a member of Coopany A, 21st Training Battalion, 
6th Training Regime~, Infantry Replacement Training Center, 
Camp Gordon, Georgia. 

ADDITIONAL 9fWtGE: Violation of the 9~h Article of War. 

Specification la , In that First Lieutena~t Frank A. Giardina, 
Company A, 21st Training Battalion, .6th Training Regiment., 
Infantry Replacement Training Center, did, at Camp Gordon, 
Georgia, cin ·or about 12 February 1945., wrongfully and un
lmrful.J3' make _and utter to Camp-Gordon Exchange, a certain 
check., in words and figures as follows, to 'wit' 

• I 	 • • 
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I 

THE: NATIONAL 'EXCHANGE BANK 
Of Augusta 64-33 

AUf;.ista, Ga. February 12, 19l±L_ 

Pay to the order of Camp Gordon Ex:change--------4 25.00 

Twenty-five and ---------------------no/100 Dollars 

No. __1_2_3____ 

/s/ Frank A. Giardina 
1st Lt., GAG 
01046451 

endorsed on the reverse side as follows: 

Frank A. Giardina 

1st.Lt.,. CAO 

Co A, 21st Bn., 6th Regt 

.and other endorsements llhich are illegible, he, the said First 
Lieutenant Frank A. Giardina, then well k~owing that he did not 
have and not intending that he should have sufficient funds in 
The National E«change Bank of Augusta, for the. payment of said 
check, such con.duct being of a nature to bring discredit upon the 
military service. 

Specification 21 In that First Lieutenant Frank A. Giardina, 
Company- A, iist·Training Battalion, 6th Training Regiment, In
fantry Replacement Training Center, did, at Camp Gordon, Georgia, 
on or about 13 February 1945, wrongfully and unlawfully make and 
utter to Ca.np Gordon Exchange, a certain check in words and 
figures as follows, to wi_t: · 

THE NATIONAL EXCHANGE BANK 

Of Augusta 64-J.3 


,Augusta, Ga. 13 February 19~ 

Pay to the order of Cemp Gordon Exchange --------$25.00 

Twenty-five and -----------------no/100 Dollars 

No. 25 
/s/ Frank A.·Giardina 

lat Lt. CAC 01646451· 

2 
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and other endorsements which are illegibie, he, the said 
First Lieutenant Frank A. Giardina, th2n weU knowing that he 
did not have and not intending that he should have suffi 
cient funds in The National Exchange Bank of Augusta for the 
payment·of said check, such conduct being of a nature to 
bring discredit upon the military service. 

The accused pleaded not guUty to, and was found ·guilty of, both Charges 
and Specifications thereunder. He was sentenced to be dismissed the 
service. The reviewing authority approved the sentence and forwarded 
the record of trial fer action under Article of War 48. 

3. The evidence for the prosecution shows that a check in the sum 
of $25.00, drawn upon The National Exchange Bank of Augusta, Georgia, and 
Dsigned with the name" of the accused was cashed by Branch #3 of the 
Camp Gordon Exchange, Camp Gor-dorlJ G~orgia-,- on 12 February 1945. (R. 
10-ll; Pros. E.xs. 1, ..2). The following day another check in the same 
amount, ,addressed to the same drawee bank, and bearing the same. -signature 
was also cashed by Branch #3 (R. 12-1.3, 18-19; Pros. Exs • .3, 4). An 
account in a name identical with that of the accused had been opened with 
The National Exchange Bank of Augusta, Georgia, on 2 January 1945. The 
net balance to the credit of the depositor was $7.45 as of 12 and l.3 
February 1945, $6.45 as of 15 February 1945, and $5.45 as of 16 February 
1945. The first check was presented to the drawee ban.'< for payment on 
15 February 1945 and the other on 16 February 1945. Both were dishonored 
because of insufficient funds (R. 15-17; Pros. Ex. 5; Def. Ex. A). Aside 
fran the identity o! names, no proof was offered to establish that the 
accused had executed the two checks or that the account at The National 
Bark of Augusta, Georgia, was his. The signatures on the two instru
ments were, however, similar to that on the signature card obtained by 
the bank at the time the acc6unt was opened (R. ll, 13-16). 

On 13 February 1945 the accused borrowed $20.00 from a private 
first class in his company named Edward A. l.1i1ler and promised to repay · 
the sum the following day (R. 8). iihen Miller attempted to collect his 
money in accordance with the arrangement entered into, the accused was 
unable to meet his obligation in cash. Instead, the accused executed a 
check for the entire sum post-dated 16 February 1945. Upon presentation 
to the bank on that date °b'J Miller, it was marked 11 No funds." He 
immediately complained to a 11Lt. Rothenberg" who in turn contacted a 
11Major Beidleman. 11 Some time later that same day the accused satisfied 
his indebtedness to Miller in cash (R. 8-10). Miller had no knowleqge 
of any attempt Ly the accused to call him prior to the time that "Major 
Beidleman I s 11 at tention had been invited to the transaction (R. 10). 

4. After being apprised of his rights relative to testifying or 
remaining silent, the accused took the stand on his own behalf. The 
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only other witness·presented by the defense was Captain Edward R. 
Massie, Jr. For a period of two or three months he. had been the ac
cused's battery commander at Camp Davis, North Carolina. A "General 
Schuyler" had originally brought the accused to that post "to take 
over the inspection of small arms and the maintenance of small arm.s• 
for the "entire AAATC." Upon completing_ this assignment the accused 
was attached to Captain Massie 1s organization. According to Captain 
Massie, the accused was an "expert" in small arir.s and as a member or 
the battery 11his efficiency would be rated as excellent for the work 
he was doing" (R. 20-22). i · 

In his own testimony the accused briefly reviewed both hii, 
civilian and Army careers. -Subsequent to the date.... on which he was 
commissioned he received intensive training in.the use or the .,o 
caliber machine gun and attended 11 the half-track school. 11 By virtue of, 
this backgrourrl he was designated as the 11 self-propelled half-track 
.50 cal machine gun special-1st for the AAA.TC •11 Subsequently he was 
attached to Camp Davis by order of "Brigadier General Schuyler" and 
placed in charge af_j;he "inspection, maintenance and repair of small 
arms, 90 mm's, 37 rran's and all types of antiaircra.f"t; guns." The pur
pose of this assignment was to prevent 11 ldck-backs" on materials shipped 
t~ Ports or Embarkation. In the performance of his duties the accused 
was assisted by a group or othe~ officers all of whom were under his 
supervision (H. 23-24, 26). , · · · . . . . 

· He admitted borrCMing ~20.00 from Private Miller and executing and 
cashi~ the two worthless checks constituting the gravamen of the 
Specifica·tions under Charg& II. At the time of these acts he was ex
periencing finan~ial stringency because of two emergency leaves neces
sitated by the illness and pregnancy o! his wife and the illness of his 
mother-in-law (R. 24-25, 27). the unusual expenses entailed were met 
in pa.rt by, loans from his father. The dishonoring of the two checks 
to the Camp Gora.on Exchange was attributed in part to an error in cal
culating the balance in the account with The National Bank of Augusta. 
Three other checks, each in the sum of $25.00, had been issued by the·· 
accused in February of 1945, and, having itiadvertently failed to · 
record them in his "check book", he had completely forgotten about 
them (R~ 25-26). . .. 

In the transaction with Miller he had not ·given "a thought" to the 
propriety of his borrowing from an enlisted man. Although he then be
lieved that he had $75.00 on deposit in his checking account, his duties 
did not permit him to visit the bank {R. 26). · He was expecting a ' 
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remittance from home an::l. intended to apply a part of it to the satis

faction of the debt to Miller. The next day the accused was placed in 

arrest in quarters. Miller came to see him about the loan and, upon 

being told that the money had not arrived, proposed that he be given· 

a post-dated check in lieu of cash. The accused was now aware of the 

fact that he did not have $7S.OO in his account, and, although he 


. executed the instrument suggested, he warned that _:t;he remittance mig)lt 
not come by 16 February 194S and that he might not be permitte~ to 
go to the bank to make a deposit. Miller nevertheless accepted the 
check but asked that he be notified in the event that the money was 
not received on 16 February 194S. In compliance with this request the 
accused attempted to coo.tact Miller by telephone that day before 
Major Beidleman intervmed. The purpose of the call was to infonn 
Miller that no bank deposit had been made and to request him to •come 
over" to collect the amount due him in cash (R. 24). 

5. The Specification of the Charge alleges that the accused did, 
"on or about 13 February 194S, wrongfully borrow the sum of. $20.00 ••••• 
from Private First Class Edward A.Miller••••••• •" This offense was 
laid under Article of War 96. 

The prosecution.has established, and the accused he.s admitted, 
the.t he borrowed a 'sum of money .from an enlisted man, who was a member 

· of the same company. As was said in II Bull. JAG, April 1943, P• 144, 
sec. 4S4 (19)s 

•rt is prej~icial to good order_ and military discipline 
for an officer to borrow money from an enlisted I:lB.!l in the 
13w.e organization. The obligation that flows from iooebtedness 
to a subordinate tends· to we,¥en authority; it can become 
the cause of improper favor; it impairs the integrity of re
quired relationships. cM 230736 (1943)•. 'see also 31 B.R. 
289, CM 248934, Murray (1944). . · 

In this particular instance the gravity of the offense was increased by 
the accused's execution of a worthless check in payment of his obliga
tion to Private Miller. , The Specification of Charge I has been proved 
beyond_ a reasonable doubt. 

6. Specifications 1 and 2 of the Additional Charge allege that 
the accused did "wrongfully and unlawfully make and utter to Camp Gordon 
Exchange" two different checks, each in the sum of $25.00,. on 12 
February and 13 February 1945, respectively, he 11then well knowing that 
he did not have and not intending that he should nave sufficient funds in 

5 
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The National Bank of Augusta /Jhe drc.wee institutio,!!7, for the payment 
of said check /JJ, such conduct being of a nature to bring discredit 
upon the.military service." These acts were also set forth as viola
tions of Article of ".':ar 96. 

Altholl6h the evidence adduced by the prosecution failed to link the 

accused with the two checks mentioned, he has by his own testimony sup

plied the omitted proof. He has admitted that he executed them, pre

sented them for cashing to the Car.i.p Gordon Exchange, and received their 

full face value in cash. In the absence of any showing of 11 honest mis

take" on his part, this canbination of circumstances constitutes the 

essential elements of an offense under Article of War 96. To quote III 

BulJ. JAG, July 1944, P• 290, sec. 454 (67): 


"A member of the militarJ establishment is under a particular 
duty not. to issue a check without rnainta:ining a bank balance or 
credit sufficient to meet it. Proof that a check given for 
value by a member of the military establishment is returned for 
insufficient_fund~ imposes on the drawer of the check, when 
charged with conduct to the discredit of the military service, 
the burden of shorlrg that his action was the result of an 
.honest mistake not caused by his own carelessness or neglect. 
CM 249232 (1944). 11 

Similarly in IV Bull. JAG, January 1945, P• 4, sec. 295 (37), it ·was 
held that, •the passing of worthless checks without intent to defraud con
stitutes conduct of a nature to bring discredit upon the military service 
in viola.tion of A.W. 96.• 

The -court was justified in-inferring from the evidence adduced be
.fore it that the accused knew that he did not have sufficient funds on 
deposit and did not intend to have; for, since the status ot his account 
resulted trom his o19ll acts, he was "properly chargeable with knOW"ledge o£ 
it.• 29 B.R. 325; cM 245908, Riley, (1944). This rule is particularly 
apropos in this case in the light of his six and a half years of e:1eper

. ience as a,n accountant. It is incredible that anyone with such a back
ground would overlook withdrawals of i15.00 out of a bank balance which 
dur:ing the mooths of February and March 1945 never exceeded $273.25 and 
which usually contained rm.ich less (Def. Exs. A, B). The attempt to 
explain the execution of the two checks as the result of an hbnest error 
is convenient but not persuasive. While the testimony relative to the 
accused's abnoI'!YJal expenses may arouse some sympathy for him, it cannot 
legally excuse the_offense of wrongfully and unlawfully making and 
uttering checks without sufficient funds. The Specifications of the Addi
tional Charge have been sustained beyond a reasonable do~t. 

. ... ' . . '. 
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7. The accused, who is married and the father of two children, 
is about 30 years old. Subsequent to his graduation from high school 
in 19341 he attended Soule Business College in New Orleans, Louisiana, 
for one year. From 1935 to 1939 he was employed as an assistant 
bookkeeper and from 1939 to 1941 as an accounting clerk. After en
listed service from 11 September 1941 to 11 November 1942, he was com
missiomd as a second lieutenant on 12 November 1942. On 24 April 
1943 he was promoted to first lieutenant. Disciplinary action under Ar
ticle of War 104 was taken against him on 26 December 1944 for cashing 
four worthless checks. According to the Staff Judge Advocate I s Review, 
the accused. between 29 November 1944 and 9 February 1945 gave "the local 
Camp ~xchange at least 10 wort!il ess checks of an aggregate value of · ' 
$220.00." 

8•. The court was legally constit.uted. No errors injuriously af
fecting the substantial rignts of the accused were connnitted during the 
trial. In the opinion of the Board of Review the record of trial is le
gally sufi'icient to support the findings and the sentence and to warrant 
confirm9.tion thereof. Dismissal is authorized upon conviction 01' a 
violation of Article of War 96. 
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SPJGN-CM 2'78054 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War ·-._ 
,, 

l. Pursuant to Executive Order No. 9556, dated 26 Mey 1945, there 

are transmitted herni th for your action the record of trial . and the 

opinion of the Board of Review in the case of First Lieutenant Frank A. 

Giardina (0-1046451), Coast Artillery Corps. 


2. Upon trial by general court-martial this officer was found guilty· 
of wrongfully borrowing money from an enlisted man and of wrong.f'.u.].ly and un
lawfully making and uttering tl'IO worthless checks, all in violation of' Article 
of War 96. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for action 
under Article of War 48. · 

3. A SUDIIDS.l"Y' of the evidence may be found in the accom;paeying opinion 
of the Board of Review. · I concur in the opinion of the Board of Review that 
the reco~d of trial is legally mffi.a:Lent to support the findings and sen
tence and to warrant confirmation thereof. . . 

On 12 and l3 February 1945, respectively, the accused drew and cashed 
two checks,each in the sum of $25, at the Camp Gordon Post Exchange. His net 
balance in the drawee bank, both on those dates, ..and on the dates on whi.ch the 
instruments were presented :for payment, did not exceed $7.45. These t1i0 checks 
were dishonored because of insufficient funds. On 13 February 1945 the accused 
also borrowed $25 from an enlisted man who was a menber o,f the same organiza
tion. Al.though this sum was to be repaid the following day, the accused had 
no cash available when demand was made upon him, so instead he made and de
llvered to the enlisted man a check postdated 16 February. Payment of this 
instrument was refused by the drawee bank, but the accused, primarily because 
of the intervention of a superior officer, immediately thereafter satisfied 
the obligation by paying cash in .t'ul.l.. The transaction described above fol
lowed the issuance by accused 0£ at least ten worthless checks in the aggre
gate SUJll of $220 between 2:1 November 1944 and .9 February 1945. On 26 riecem
ber.1944 he was punished under Article of War 104 for cashing four of these. 

By his repeated irresponsible and :fraudulent conduct ·the accused has 

demonstrated himself to be unworthy 0£ retention in the service. I ac


cordingly recommend that the sentence be confirmed and ordered executed. 


4. Inclosed is a form of action designed to carI'y into execution the 

foregoing recommendation, should it meet 'With your approval. 


~~ • ~~<>- .-, 

2 Incls MYRON C • CR.AMER 
Incl 1 - record of trial. Major General 

_, :fz-~,;,;,w/.?1!11, ~~'~•c•tf~n.aj ?'·l,nsi v t T:t;~,T~f.r-J}-1,~e, Advocate General 
( Sentence confirmed. a.c.K.O. ':811 7 Juq 194S). 
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WAR DEPARTMEN'l 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


SPJQK - CK 278082 J. 7 Wn 1945 

UllITED STATES 	 ) HEADQUARTERS, FOURTH ARMY 
) 
) Trial by G.C.M., convened at Fort 

SecoDd Lieutenant ARTHUR o. ) Huachuca, Arizona., 27 February 1945 
SPADi' (O-]J0170l),. Inf'antry. ) and l :March 1945. Dismissal., total 

) .torftitures and cont'inement .tor five 
) (5) pars. 

OPDIO:N' o! the BOARD OF REVl.Eil 
I.EN, HEPBURN and 11'.)EE, Judge J.dvocates 

1. .1be Board ot Revie,r has examined the record of trial in the case 
of the officer named above and subaita this, its opinion to The Jw:ige 
Advocate General. · · · 

~· The accused wa.s tried_ upon the .tollc,nng Charges and Speoificationaa 

CHARGE I Violation of the 61st Article of war. 

SpecUications l, 4, 8, 11, 14, 17 (Finding of not gullq) 

SpecUication 2a In that Second. Lieutenant J.rthur o. Spady', Compan.7 
J., .712d In.tantry, did, at Fort Huachuca, .Aris., en or about 11 
December 1944, .tail to repair at the .tb:ed U. to the properly' 
appointed place of assembly for Dtlll Call• 

., ; 

Speci.ticat1ma 3, 51 6, 7, 9, 10, 12 and 13 an identical with SpecUi
cation 2 except as to date and purpose of uNllbly'. 1'hese dilfennoea 
nre u tollona 

/
' 

. Specification Date Pvpoee ot ~@11>11' 

3 	 11 l>IC 1944 a.treat 
5. 12 Dec 1944 Drill call 

'6 14 Dec 1944 Drill Call 
7 14 Dec 1944 latNa\ 

·- -9. lS Deo 1944 Drill call 
10 16 ».c 1944 BAttreat 
1% 16 Dec 1944 Drill.Callu 1S Dec 1944 Retreat 
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Specification 15: In that Second Lieutenant Arthur o. Spady, Comp8.IJi1 
J., Y/2d In!Slltry, did, without proper leave absent himself tran 
his organization at Fort Huachuca, Ariz., from about 9 January 1945 
to about 12 Januaey 1945. 

Specification 16: In that Seccnd Lieutenant Arthur o. Spady, Compan;y 
J., Y/2d Infantry", did, without proper leave, absent himsel! .trea 
hi8 organization at Fort Huachuca, Ariz., tran about 16 Ja.nUB.17 
1945 to about 20 JanuBr7 1945. 

He pleaded not guilty to the Charge flDd all ef its Specifications. 
He was found not guilty of Specifications l, 4, s, ll, l4 and l?, and 
guilty o! Specif'ications 2, 3, ;, 6, ?, 9, 10, 12, 1:3, 15 and 16 o! the 
Charge, and o! the Charge. No evidence was introduced o! any previous 
conviction. He was sentenced to be dismissed theserTi.ce, to !or!eit all 
pay and al1ewancea due or to become due, and to be confined at hard labor 
tor a period o! ; 7ears. Xhe reviewing authority approved the sentence 
and fornrded the record of trial !or aotion under Article o! War 48. 

. . 

- .

3. 'fhe ertd.ence 1n s)ipport of the Speci!'ications of which the accused 
wu !omi.d gullty may- be summarized a.a follows, Captain William 11. Bridge
ford. testilied that cm or about 2l November 1944 accueed, a 2nd Lieutenant 
AUS, ns assigned to duty rlth Coapaey J., 362 I.ntantr)" Regiment, atatiaied 
at Fort Hu.achuoa, Arizona, of which org8Jlizat1on the witness wu the caa
JWldjng of'ticar (R. 16-18• .36). Shortly" &tter accused jeined the organiza
tion witness appointed hhl a platoon oomander and told him how he •ran• 
the c~. ill o.tf'icers ,rere required to attend drill and retreat each 
liq (R• .32, 45,. 46, 49). . '. · 

.A.schedule ot the duties to be performed by the of'.ticera of' tha 
CQIIII)alJ1' was posted on th• bulletin board 1n the COlllp&Jl7 office. Off'ieers 
were supposed to read it and initial. it (R. 211 33). Accused was told to 
do so, but whether he did or not the witness c~d not sq (R. 18-190). 

During the .tir•t tn d.qs after the accused joined the organis.,_ 
tion he was present and performed his duUes as expected, but, as tiJD8 
passed, commencing about 4 D9cnber 1944, he began to tall to report tor 
his duties (R. 201 23). His absences became so frequent that the w:l.tMH 
made notations 1n his notebo1Pk when the7 occurred. Ref'reshing his MllOr.T 
there.from, he stated that the accused was absent from drill_ toraatiaus and 
Retreat f'rOli 1.3 Deeftlber to 28 Deonber and was carried •AWOL9 ca the Korn
ing Report of' the canpan;y because ot his .failure •to report or repair at 
the proper place at the proper tiae• (R. 28,31,J4). When the Korning · 
Beport was produeed it showed accused AlfOL f'rca 13 Decaber until 28 Dec
eaber 1944 (R. 29). Du.ring that t1M the witness ea accused onl1' ·at 
sporadic interval• (R. 29). ·The accused did not attend Drill Call or Re
treat a and between those dates (&. .32-34; 45-46, 49, Sl). 

2 
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On 15 December accnsed wa.s absent until 11155 a..n. (R. 47), aDd 

also on the i6th until about noon lrhen ha cama into the of!ice, procured 

his mail, and le!t within 15 minutes (R. 4?). 


During the dates re!erred te., drill formations and Retreat 119N 

held on each o£ those dqs at the usual place. Accused had no authorit7 

to be absent (R. 75). 


Captain Bridgeford departed on leave on 8 JaniJ.ary 1945 for 18 
days. In his absence, Lieutenant Gordon H. Jones, the accuser, was in 
command. On the evening o£ 8 January 1945, Lieutenant Jones obseMed the 
return o! the accused to Fort Huachuca. The accused had on 30 December 

·1944 le!t Fort Huachuca as Train Escort to a party of' enlisted men goillg 
to Camp Bowie, .Tex.as (R. 61-62, 67-68), and returned to Fort Huachuca. 
During the 18 days commencing 8 January 1945 'While Lieutenant Jones was 
in comand, the accused failed to report for any dut7. He saw accused 
twice during that time - once to get hi:i mail, and once when accused.sat 
in the order~ rocm for about an hour a.nd then le!t(R. 54, 551 58, 59). 

Over the objection o£ de!eruse counsel, certified copies·or ex
t"racts o! the company's Morning Report -rdth reference to the accused nre 
inti,o<iuced in. evidence (R. 7'J-74., Pros. Ex. 31 4). The entriea on the 
Morning Report on 19 January 1945 showed accused "D.1 to AWOL 0001 9 Jar,. 
45 tr his organ•; on 2l JaD;uary 1945 •AWOL to dy 1430 12 Jan 45 Dy' to 

. AWOL tr Co .A. 0600 16 Jan 45 AWOL to .Arrest in qrs 20 Jan 45.• 

4o On beh.al..t of the accused Lieutenant Jones was recalled as a 

witness and testified that he himself was present for Reveille every 

morning during Captain Bridgeford's absence and accused did not '1IJl&ke• 

Reveille at arry time during· those 18 days (R. 81). Nor was the accused out 

in the field rlth the troops at arry time during that period (R. 82). He 

reiterated that it was during the evening o! 8 Jan\18%'7 1945 that he ea. 

accused return to Fort Huachuca trcn ~ Bowie (R. 83-84). 


1st Lieutenant Philip c. Randall testified that he was a member 

ot the 372Jl Regiment and 011 9 January 1945 saw the accused in the vicinity

o! the Eegimental Headquarters upon his return !ran Camp Bowie (R. 90). 

He also sawr him later ,that day in the 1st Battalion Barracks., but at no 

time in Companf •A.• area (R. 91). 


The accused elected to rell&in silent (R. 97). 

s. The evidence for the prosecution consisting ot the 1.m.contradicted 
testimon;y of the eamnanding o!'!ieer establishes that the accused, an 
e!!icer o! Cooipazq A, 372d Infantry, stationed at Fort Huachuca, .Arizona, 
and required to attend Comp8Il;y Drill Call and. Retreat each day, failed to \ 
appear at either Drill Call or Retreat on the dates averred in Specifications1 

. • 
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2, 3, 5, 6, 7, 9, 10, 12, and 
\. 

13, namely, 11, 12, 14, 15, and 16 December 
1944. The accused offered no defense. The findings of guilty of these 
Specifications should therefore be sustained. A failure to repair at the 
fixed time to the properly appointed place on the part of one in military 
service is a violation of the 61st Article of War. MCJ,d 1928, paragraph 
132, page 1451 

•The article f.61 A.W::,.7 is designed to c·over every case 
not elsewhere provided for where any person subject to military 
law is through his own fault not at the place -where he is re
·quired to be at a time when he should be there * * *" 

'With reference to the remaining Specifications (15 and 16) of 
which the accused -was found guilty, the acting company commander testified 
that, commencing on the evening of 8 January 1945 and continuing for a 
period of 18 days, the accused did not report for duty to nor perform any 
duties for or with his organization. The Morning Report of the organiza
tion certified to by the same officer showed the accused to be absent 
without leave from his organization for only a part of that time, namely, 
fran 9 January to 12 January 1945, and again from 16 January to 20 January 
1945. The entries were not ma.de until 19 January and 21 January 1945, 
respectively. The accused introduced no evidence in defense or in ex
planation. 

MorniQ?; reports are admitted into erldence as exceptions to the 
hearsay evidence rule and given prim.a facie probative value by militaey 
tribunals. The credence to -whi.ch they are entitled, and the probative 
value to be given them, are directly dependent upon the integrity and 
strictness with which the rules governing their preparation have been 
compiled by the officer responsible for their preparation. In view of the 
direct evidence of the accused. 1s absence during. the periods charged given 
by the officer whose duty it was at the time to prepare s.nd certify the 
morning report, ard the absence of any evidence tending to show any error 
in the entries, the fact that the entries were made 10 days or more after 
the event took place, 'Without explanation of the cause of delay, should 
not affect the admissibility of the morning report in evidence (CM 254182). 

Under all the circumstances the evidence is convincing that the 

accused was guilty as alleged and the findings should therefore be sus

tained. 


6. War Department records show the accused to be 32½ years of age. 
He graduated from high school and attended Howard University for one year. 
For three years he ns employed as a porter in a .hospital, and for 2½ 
years as switchboard operator and clerk in a hotel. On 15 April 1942 he was 
inducted into the service and on 27 November 1942 upon successful comple
tion of his training in The Infantry School at Fort Benning, Georgia, he 
was commissioned a 2nd lieutenant, AUS. 

4 
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7. The court 1!8-8 legally constituted and had jurisdiction over the 
accused and or the ot.tenees. No errors injuriously atf'ecting the sub
stantial rights of the accused were committed b;r the court during the 
trial. In the opinicn of the Board of Review, the record ot trial u 
legally sutficient to support the findings am. the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon canvicticm o! 
& violation ot Article of W.a:r 61. 
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SPJGK-CM 278082 1st Ind 

Hq .A.SF, JAGO, Washington 25, n. c. 

TO: The Secretary of War. 

l. Pursuant to Executive Order No. 9556, dated May 26, i945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of F.eview in the case of Second Lieutenant 
Arthur o. Spady {0-1301701), Inf:mtry. 

2. , Upon trial by general court-martial accused was fou.'1d guilty 
of failin~ to attend Drill Call and Retreat of his or6anization (nine 
specifications), and of being absent without leave from his organization 
for a period of three (3) days and fo1.ll' (4) days, respectively, in 
violation of Article of War 61. He was sentenced to be d::::;rl.ssed the service, 
to forfeit all pay and allowances due or to become due, and to be confined 
at hard labor for a period of five years. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 48. 

' 3. A summary of the evidence may be found in the accompanying opinion 
of the Board. of.f~view. The Board of f.oview is of the opinion that the 
record of trial is legally-sufficient to support the findings of guilty 
and the sentence, and to warrant confirmation of the sentence. I concur 
in that~opinion. 

Shortly after accused was assigned to his present organization - an 
infantry company - he gradually began to .fail in attendance upon company 
formations such as r..oveille; Drill Call and Retreat. His company com
mander remonstrated with him, but in total disregard of his responsibili
ties, and in disdain of higher authority,. accused persisted in the 
nonperformance of his duties and went absent without leave for two 
periods ot three and tour days respectively. This continued course ot 
conduct and his attitude to,rard military discipline clearly demonstrate 
that lie is unti.t to remain an ot.t'icer. He deserves substantial punishment, 
but it is .t'elt that .t'ive years' confinement is out ot proportion to the 
offense ot which he stands convicted. · 

I recommend that the sentence be confirmed, but that the forfeitures 
be remitted, that the confinement be reduced to one year, that the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas, be designated as 
the place of confinement, and that the sentence as thus modified be qar
ried into execution. 

4. Inclosed is a form ot action designed to carry into execution the 
foregoing recommendation, should it meet with your approval. 

~~ .. Q:)._o...,,. .... ,... 

I , . ...... ,·.
·2 Incl.a · MI.RON C. CRAMER 
·· . Record ot trial :Major Qeneral · 

Fora ot action The. Judge Advocate General ~:-:"" 

··-· ,I:~ ., .. ~- ...,---··-· ··- -·-·-·- - . 

( Sentence coni'irmed but i'orf'eitures remitted and confinement reduced to 
one year. a.c .M.o. 2Sl# 19 June 1945). 



-- --- ---

(306) _ 


WAR DEPARTMENT 

A:rmy Service Forces 


In the Office of The Judge Advocate General 

Washington, D.C. 


SPJGQ - CM Z78091 

UNITED STATES ARHY AIR FORCES W-~TERN 
~ FLYING TRAINING CQ"\DAfID 

v. 	 ) 
) Trial by G.C.M., convened at 

Second Lieutenant RCEERT J. ) Hobbs Army Air Field, Hobbs~ 
ELLIOTT (0-75llll), Air ) New Mexico, on 6 and 7 Ma.rch 
Corps. ) 1945. Dismissal, total for

) feitures, and confinenent for 
) sL~ (6) mcnths. 

OPINION of the BOARD OF REVIEl'l 
ANDREWS~ FRED.ERICK and BIERER, Judge Advocates 

.. ... ,_ --
l. The record .. of trial in the case of the officer named above 

has beoo examined by the Board of Review and the 
) 

Board submits this, 
its op:inion, to The Judge Advocate General. _,·· - 

2. 'l'he accused was tried upon the follCMing Charges and Speci
ficatims: 

CHARGE I: Violation of the 61st Article of War. 

Specificatic:ns l and 2: (Findings of guilty disapproved 
by the reviewing authority.) 

Specification .3: (Finding of not guilty.) 

Specificatim 4: In that Second Lieutenant Robert J. 
Elliott, Section H, 3017th A:rmy Air Forces Base 
Unit, did, without proper leave, absent himsel.f 
from his appointed place of dllty at Hobbs Army A:1r 
Field, from about 0545 20 November 1944 to about 
08.30 20 November 1944 and fran about 1100 20 
Novenber 1944 to about 1230 20 Novemer 1944. · 

Specification 5: In that Seccmd Lieutenant Rebert J. 
Elliott, Section H, 3017th J\rmy Air Forces Base 
Unit,· did, without proper leave, absent himself 
frcm his appointed place of duty at Hobbs Army Air 
Field, from about 0545 2l Noveni>er 1944 to about 
0830 2l Noveni>er 1944 and !rom about llOO 2l 
Noveni>er 1944 to about 1230 2l November 1944. 

CHARGE II~ 	 Violation of the 96th Article of War •. 

(Finding of not guilty.) . 
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Specifications (Finding of not gull ty.) 

.A.DDITICNAL CHARGE: Violation of the 96th Article of -War. 

Specification ls In teat Second Lieutenant Rooert J. Elliott, 
Section H, 3017th Army Air Farces Base Unit, d:id, at 
Hd:>bs, New Mexico, on or about 15 November 1944, wrong
fully and to the discredit of the military service make 
and utter a check payable to cash and drawn on the Bank 
of Douglas, Dooglas, Arizona, and by means thereof did 
obtain cash m the amount of Three Hundred Dollars 
($.300.00) from the lea County State Bank, Hobbs, New 
Yexico, without having a bank balance or credit at the 
drawee bank sufficient to :?iY' said check. 

Specification 21 In that Second Lieutenant Rebert J. Elliott, 
Section H, .3017th. Army Air Force e Base Ui:;i,it, Hobb e Army. 
lli Field, Hobbs, New Mexico, having on or abrut 8 
December 1944, mde am uttered a certa:l.n check dra'Wil. 
on the Bank of Douglas, Douglas, Arizooa, in the amount 
of Fifty-two dollars and fifty cents ($52.50) payable 
to the order or the Officers Mess at Hobbs ArrtrJ Air 
Field, Hobbs, New Maxie o, and having received value 
therefor, did, thereafter wrongfully fail to mainta.m 
a Slfficient balance in tm drawee bank to pay said 
check when presented for payment. · 

Specifications .3, 4, 5, 6 and 71 These are identical nth 
Specificaticn 2 except for the dates, amounts, and 
payees, which exceptions are, respectively., as .follows: 

Specification ~ !i!!!omt Payee 

.3 · 15 December 1944 $11.70 , H.A.A.F. Exchange at Hobbs 
Army Air Field, Hobbs., N.M. 

4 15 Deceni:>er 1944 $2.4..70 H.A.A.F. Exchango at Hobbs 
Army Air Field, Hobbs, N.M. 

5 16 Deoeni:>er 19/44 $20.00 Officers Mess a.t Hobbs Arrey
, . Air Field, Hobbs, N~.M. 

6 17 December 19/44 $20.00 Officers •Mess a.t Hobbs Army 
Air Field., !bbbs, N.M. 

7 18 December 1944 $20.00 O!i'icers Mess at Hobbs Army 
ilr Field., Hobbs, N.:,!. 

2 
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Specifieation 5: In that Second Lieutenant Rooert J. 

Elliott, Section H, 3017th Arrrry Air Forces Base 

Unit, having been re-~tricted to the limits of Hobbs 

Army Air Field, did., on ar a bout 2 January 1945, 

break said restriction by going beyond the limits 

of Hobbs A:r'f!r3' Air Field, Hobbs, New Mexico. . 


A moticn to strike Specitications 2 to 7, inclusive, of the Additional 
Charge on the ground that they do not state an offense a.nd do not 
apprise the accused of the. nature and character of the charges against 
him was denied. The accused pleaded guilty to Specification 8 of the 
A.dditional Charge and not guilty to all other Specifications and the· 
Charges. He was found not guilty of Specification 3, Charge I and of 
the Specification of Charge II and of Charge II. He was found guilty 
of all other Specifications and Charges. No evidence of previous con
viction was :introduced. He was sentenced to be dismissed the service., 
to forfeit all pay aoo allowances due or to become due, and to be 
confined at hard labor at such place as the reviewing authority migµt 
direct for six (6) mcnths. The reviewing authority disapproved the 
findings of' guilty of Specificaticns 1 and 2, Charge I, approved the 
sentence and forwarded the r.ecord of trial for action under Article 
of 'i'far 48. 

3. The evidence nth regard to those Specifications as to which 
findings of ©J.ilty were not disapproved by the reviewing authority, 
briefly swmna.rized, is as follONs: 

At the time of the offenses alleged the accused was a student 
assigned to undergo training at Hoobs Army Air Field, Hobbs, New Mexico 
(R. 12, 13). 

Specifications 4 and. 5, Charge Ia 

For the prosecutions 

It va.s shcwm that the accused was assi~ed to Class 44-H, and 
was a member of Flight R thereof from Z3 September 1944 to 21 November 
1944 (R.13, 19). Regardless oftha confusion'ofthe terms "class", 
"section" and 11 fiight 11 in the interrogation and the answers, it was 
established by the testimony of tho Director of Training and Operations 
at Hobbs Field tha.t the stu:ients were divided :into classes 'Which, in 
turn, were broken up into lettered flight sections for training pur
poses (R. 1.3, 19, 22-24, 29). There ms no direct evidence offered 
to show a ·change :in the accused I s class or flight assignment thereafter. 
However, documents kno.m as delinquency ~d status reports from Group 
IV operations officer to the director of f1ying en 20 November 1944 
and 21 November 1944 purported to shC1H the accused absent without leave 
on said dates from Class I (lettered),· Secticn P. .Yigorous objection 
was made to the introductiai of these reports on the gt"Ound that they 
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were merely the eventual compilation of reports received from others 
and purely hearsay for that reason (R. 26-28). In explanaticn of the 
method employed in nak:ing the reports it was shown that: (1) when 
students report at the scheduled time a check of absentees is then 
ma.de and turned in to the squadrcn collllllander; (2) at the close of 
the scheduled instruction a check is again made to determine whether · 
a student was roorely late or absent and this check is likewise turned 
over to the squadron commander; (.3) he, in turn, reports the check to 
the group operations officer; (4) 'Who then makes the consolidat:ed 
report to the director oi' flying (R. 25, 26). Notwithstanding objec
tion the reports were admitted in evidence (R. 28; Pros. Ex. 8 and 9). 

Tra:in:i.ng schedule of Cl.ass 44-I, for the period 20 Noveni:>er 

1944 through 26 November 1944 was admitted in evidence (R. 24; Pros. 

Ex. 4). According to this programme studEnts of Flight (or Section) 


.p were scheduled en both 20 and 21 November 1944 to ,participate in 

flying .from 0545 to 12.30. 


For the defense: · 

Having been warned of his rights (R. 56) the accused elected 
to testify. He admitted that he was attached to Section (Class) H 
during the entire period in questicn and that, at first, he was a mem
ber of Flight R and later, flight P, although he could not recall the 
exact date of the change (R. 71). He further admitted that he knew 
it was his appointed duty, en both 20 and 21. November 1944, to be at 
the flight line with Section (C;J.ass) H, from about 0545 to 08.30 and 
from about 1100 to about 12.30 (R. 73) but that, on both occadais, be 
had not gene to the flight line because of dental appointments at the 
hospital (R. 59, 73, 75), and had been ll1 the dental office during 

· most of those mornings, returning to his barracks thereafter (R. 74). 
He also had a dental appointment for the following day (23 Noveni>er 
1944) (R. 74) but this was in the afternoon because, 1mm he had been 
asked about. his absences en 2) and 21 NovernbeX'. and had stated that he 

.had been to ttle dmtist, it was explained to him that dental treatment 
should not· be taken during a fl.ying period and .thereafter he never did 
have an:r dental appointment durmg such periods {R. 81). He had s"igned 
the "sick book" en 2J November 1944 {R. 75) tmder the impression that 
doing so e.xcused him "from clal!ll!les (R. 59, 74). He explained the divi
sions ot .time in these Specifications on the ground that, although he 
had been. origina~ charged With 1\111 day abaences, the hours were 
later specifie~ ··after he had obtained, arid shown the hospital records 
and the fiight surgeon bad advised that sick call •took" awrox:im!l.tely 
two hours (R. (Jl). • , . 

The dental officer at Hobbs Field testified that he treated · 
the accused on both 20 and 21, November .1944 but was unable to recall 
the length of time required ai either occasion or the nature of the 
treatment given (R. 49, 51, ·52). However, appointmmts usually were 
after 9 o'clock a .m. (R. 52). 
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Court witness: 

The cor:uns.nda.nt of student officers testified that written 
and verbal :instructions regarding sick call were given to the students 
of all new classes when they arrive at the field. These were to the 
effect that to report on sick call a student is required to sign the 
sick book which is normally dme at 8 o'clock but could be dcne at any 
necessary time of day. Upon return from the hospital, the book is 

· aga:in signed before reporting for duty. Should a student be scheduled 
for any· duty prior to sick call he is req'J.ired, if able to do so, to 
report for such duty first, and, upon return .from the hospital, should 
report back to duty if found fit to do so (R. 84, 86). However, no 
provision was mde for excusing from classes because of dental appoint
irents (R. 84). 

Additional Charge and Specificationss 

_._ 
-·· For the prosecutions. 

The accu:::;ed and his wife rad a joint account in the Bank o.f' 

Douglas, Arizona and the wife issued some checks against the account 

(R. 30; Pros. Ex. 11). 


On 15 No~ember 1944 the accused presented to .the Lea Coun'.ty 
State Bank., Hobbs, New Mexico, his check of the same date drawn upon 
the Bank of Douglas, Douglas, Arizona in the amount of :;300.00., 
payable to the order of "cash" and receive4 the sum of ~300.00 therefor 
(R. 35, 39; Pros. Ex. 18). The check was sent to the drawee bank for 
collection on the same date but was returned. The teller of the lea 

. County 	State Bank testified that, in the latter part of November or 
early Decerrber, she called the accused and asked him what to do about 
the check and, that he then thought "the money was there" or "should 
be there" and suggested sending it back again for collection (R. 38., 
39). This was dcne., whereupon., the check was protested and returned 
(R. 35., 36., 38). 

en or about 8 December 1944 the accused presc:nted to the 
Officers Mess, Hobbs Army Air Field., his check of the same da.te dra.ffll 
upcn the Bank of Douglas in the amunt of $52.50, piyable to "Officers 
Mess". In return therefor he received the sum of $20.00 in cash and 
with the balance na.de payment, of' his account with the Officers Mess 
for Noverrber 1944 in the amount of $32.50 (R. 30, 31; Proa. Ex. 10., 
15). . 

On or about 15 December 1944 two checks signed by ·t,he accused 
and bearing 'the same date, each dra?ln upon the Bank of Douglas in. the 
respective sums of $24.70 and $11.70, and each payable to "H.A.A.F. 
Exchange" were received at the Hobbs Army Air Field Post Exchange in · 
return far merchandise (R. 32, 33; Pros. Ex. 16, 17). 
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en 16, 17 and 18 December 1944 the accused presented to 
the Officers !Jess, Hobbs Field, three of his checks, respectively, 
each drawn on the Bank of Douglas in the M.ount of $20.00, payable 
to "Officers ;,fess" and received C'lsh therefor. ill of the checks 
cashed by the Offie ers :,Iess were returned unpaid because of' insuffi
cient funds (R. JO, 31; Pros. Ex. 10, 12, 13, 14). 

Stipulated testimony of the bookkeeper of the'Bank of Douglas, 
Douglas, Arizona established that some time prior to 14.November 1944 
and probably in October 1944 she received a telephone call from the 
accused regarding checks of his which had been returned and at that 
time he seemed disturbed and asked if his wife had made a deposit and 
whether the Army had .failed to send his monthly allotment check. 

On 18 November 1944 the accused I s check in the sum of $300.00 
dated 15 Novenber 1944 (Pros. Ex. 18) was received at the bank of 
Douglas an:i was returned for insufficient funds. Ch 16 December 1944 
his check in the sum of $52.50 dated 8 December 1944 (Pros. Ex. 15) 
was returned for the same rre son. Cn 23 December 1944 the accused I s 
ch~cks for $24.70 and $11.70, both dated 15 December 1944 (Pros. Ex. 16 
and 17) and his checks in the amount of $20.00 each, dated 16, 17 and 
18 December 1944, respectively, (Pros. Ex. 12, 13 and 14), were all 
likewise returned because of insufficient funds. 

Cn 15· November 1944, when the $300.00 check was presented 
to the Lea County State Bank the balance in the account of the accused 
in the Bank of Douglas was $208.24; oo 8 December 1944, when the check 
for $52.50 was issued it was $6:).lg but by 12 December 1944 had dropped 
to $49·.19; on 15 December 1944, with a balance to his cre<Ut of $49.19 
the accused issued two checks totalling $36.40 and on 16, 17 and 18 
issued -thre!3 checks totalling $60.00. Meanwhile the balance dropped 
from $49 .19 oo 15 December 1944 to $2.l.6 en 23 December 1944 when the 
five 'checks totalling $96.40 were returnea· because of insufficient 
"funds (R. 30; Pros. Ex. ll). · 

Far the defense: 

The accused testified, substantially, as follows: 

At the age of 17 years he enlisted in the Army in 1938 after 
graduation from high school. After serving in the Infantry and Cavalry 
in the United States he was sent overseas shortly after the attack en 
Pearl Harbqr and returned in May 1942 and became an aviation cadet in 
October 1942. He was commissioned a secmd lieutehant in October 1943 
(R. 57, 58). After his marriage he and his wife went into debt for 
the purchase of a piece of property by borrowing $3500 (R. 62, 63) of 
which they have repaid $2100 during the ~st year through the medium 
of an allotment of $150 of his pay monthly. The balance, approximating 
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$200 monthly, was sent t.o the Bank of Douglas likewise by allotment. 

" 


In April 1944, while sh~'was in Douglas, Arizona with him, 

his wife became pregnant and he was directed to take her home where 

she would have better medical and hospital· facilities (R. 63). He 

was obliged to make a. loan to accomplish this and because h9 was 

having difficulty paying it off the Bank of Dougl.a.s agreed to carry 

it for na little while longer" (R. €$). The baby was born :in August 

1944 after difficult l.a.bor which imperilled his' wi!e and child. The 

baby was sick for about six weeks and was not expected to live and 

the wife was thereafter confined to bed for three months (R. 63). · 


.A.t about the middle of November 1944 the accused got :into 
financial difficulties. He had borrowed $500.00 by mortgaging his 
automobile in order to meet bills incurred because of his wife's 
illness (R. 41, 64) and had bec·ome desperate for money to meet bills 
which had to be pg.id imnedia.tely (R. 67). It was at this time that 
he ccnceived the idea of drawing a check for $300.00 upon his account 
at Doogl.a.s, Arizona and obtaining cash for it at the bank :ui Hobbs, 
New Mexico in the hope that by the time the check reached Douglas, 
Arizona, his monthly allotment check, together with other money he 
was }'.oping to receive would provide sufficient funds to meet it (R. 
63, 67). Instead of keeping the cash so received at Hobbs, New .Mexico, 
he immediately wired $Z75.00 of it to the Bank of Douglas and he ms 

· credited with it on 15 November 1944 (R. 63, 67; Pros. Ex. 11). 

Ckle scurce of ~avenue with which he in.tended to aipplement 
this amount was an additional lCBn which he hoped to effect on hia 
automooile (R. 6.3, 64, 67, &,). He had previously obtained an att.rac
tive ofter far the sale of his car but did not accept (R. 63). After 
cashing the $300 check he made inquiries of the man who held .the· 
mortgage on his car for the prior loan (R. 64) and later negotiated 

· with a Mr. Jobe who finally, between 20 and 25 November 1944, agreed 
to make an additional loan of $500 on the car or buy it outright for 
$1350.00 {R. 41, 42). 

A few days after these negotiations had bem started the 

accused was admitted to the hospital as a patient in quarantine (R. 

42, 64) and llhen released, was restricted to his quarters by the 

medical authorities. When this restriction expired he was further 

restricted by his commanding officer on 11 December 1944 because of 

pend:uig charges which had been filed against him (Charges I and II) 

(R. 64). Consequently, al though he was extremely .anxious to effect 
the loan a,. his car he was unable to leave his quarters from Z'/ 
November 1944 to ll December 1944 or the limits o! Hobbs Field 
thereafter (R. 65). Nevertheless, he meanwhile attempted to complete 
the deal with ?.fr. Jobe through emissaries, and pg.pars were sent back 
and forth until eventually the mortgage was executed al about 20 
December 1944 and Mr. Jobe was ready to loan the money (R. 42, 43; 
Def. Ex. A). 'I'he accused, who was still restricted to the field, 
kept the papers over the Christmas holidays and then telephoned to 
Mr. Jobe asking him to come out to camp as the accused had decided 
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to sell the car instead of taking the loan (R. 43, 44). 

Hopeful of finding the ne.n who had ne.de the first and better 
offer for the purchase of the car, he finally broke his restriction, 
on 2 January 1945 and ne.de an unsuccessful trip to Lubbock, Texas, .1fter 
which he also visited Mr. Jobe who promised to come out to ca.mp the 
neµ day. When the accused returned to camp he was placed in arrest 
in quarters by Colmel Garrison because of the breach of restriction, 
and was denied th,e use of the telephone. The trial ju:ige advocate did, 
however, telaphme to Mr. Jobe for the accused and advised him that 
he coold have the car at his price (R. 44, 65). When Afr. Jobe appeared 
at camp to get the car m ,vas prevented from doing so because Colonel 
Garrison told him he could not take it from the post until after the 

·court-martial trial {R. 45, 47, 65, 70). 

When the accused learned of this he ,rent to Colonel Garrison I s 
office ,r:here the _f'9llorlng took places · 

11A. 	 I heard at t~t time from an enlisted ·man - I W0uld 
rather not bring his name :In - t:ha.t I had two twenty 
dollar checks come back from the Club. I asked 
Colcnel Garrison about it and he said,· yes,· he had 
them, and I asked if I. could call the bank and try · 
to arrange to get -this straightened up. He told me 
then, no, that he wanted to hold them. for a while. 
So I told him I 1d like to see rrr:, car, and asked him 

· if' he would release 'IfIY' o~. He said, no, he wouldn't 
release it, and that I couldn.•t sell it. I 11ent 
back two ar three times to try to get him to let me 
sell the car, or release it ~ane way. About that 
time, I knew Captain Hummert, and asked him if he 
could try to make a phone r.a.ll to 'I1IY' wi!e, tm 'bank, 
~ folks, or someone, and that privilege was refused,· 
too. {R. 66) · · 

By- about 10 Januar7 1945 the accuEied managed to get word to 

his !am.Uy a.bout his difficulties and his lfif'e and brother ea.me to··· 

Hobbs, New Mexico. All of the checks were then }Sid although the 

accused had offered tu pay them several times previously and before 

charges were filed but the accused I s attorney rad instructed the bank 

that they were not to be piid then (R. 37, 66). 


It was ·shown that since the installation of the Hobbs Army 

lli Field branch of the I.ea County state Bank, between 60 and 100 · 

checks were returned t9 .the bank monthly because of insu.ffic:ient funds 

(R. 36) and at the Post Exchange the monthly average of such cl'!,ecks · 
was from two or three to nqu1 t,e a fawn {R. 34) J and it was stipulated 
that there had been no prosecuticn by court-nartial at Hobbs Array Air 
Field· of ·any officer upon charges of giving checks with :Insufficient 
funds (R. 83). . 
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4. · Although the prosecution producod roly doubtful proof of 
the accused's absence· from prescribed places of duty on 20. and 21 
November 1944 the accused, by his admissions at the trial, furnished 
conclusive evidence that he lmew it vias his duty to be cn the flying 
line at his station during the morning hours set forth in the Speci
fications and that he was absent during the periods alleged. It is, 
therefore, unnecessary to discuss the competency of' the documentary 
evidence with which the prosecution sought to establish the prescribed 
duties and the failure to repair to the place where they were to be 
performed except to say tha. t the action of the ccurt and the reviewing 
authority :in acquitting the accused of all other similar offenses was 
proper because of the dabious propriety of admitting the attendance 
reports and the lack of other competent evidence to establish the 
offenses charged. 

That the accused may_not have.. fully understocrl and properly 
interpreted the rl~les, regulations and policies with regard to sick 
call so that he ignorantly'believed that an appointment for dental 
treatment was of equal importance with hospital visitations for other 
physical ailments and would justify his absence from duties car.not be 
offered as a defense but cnly in mitigation or extenuaticn. Article 
of War 61, under which his failures to repair were charged, is designed 
to cover every case not else'ffhere provided for where any person subject 
to military law is, through his own f'a.v.lt, not at the place., where he is 
required to be at ·the time when he should be th~re (par. ·132, M::M 1928). 
In this case, the accused offered in explanation of his admitted defaults 
natter 1'hich shows that his absence from duties was due to his own 
fault .in not co::i.,;Jlying with prescribed rules and regulations and, 
.therefore, constitutes no defense. · 

It is apparent from a consideration of all the evidence 
offered in sp.pport of the Specifications under the Additional Crarge 
tra.t, although the accused beca~e the innocent victim of straightened 
f:inancial circumstances because of the pregnancy of his wife and the 
protracted illness ·or both wife and child subsequent to the birth of 
the child, the offenses arising out of his attempt to meet steadily 
accruing obligations by the issuance of chGcks without maintain:ing 
sufficient funds to meet payment thereof resulted from his unwise and 
wrongful determination to gamble upcn the happening of an uncertain 
chain of future events. 

It is quite 11;;ce1y that, if he had bem able to dispose of 
his automobile, or procure a loan upon its security, between the tinie 
whai he issued a ch~ck for $300 upon the .Bank of Douglas and received 
cash therefor from the bank in Hobbs, New Mexico, and the date of its 
clearance at Douglas, Arizona, and if this potential sum which was • 
estims.tad to be in the neighborhood of $500 or $600 rad baen procured 

• 
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and promptly transmitted to the Bank of Douglas and added to the pro
ceeds of his next monthly allotment of pay to the Bank of Douglas and 
the $i75 already forwarded by the accused out of the $300 obtained at 
the bank in Hobbs, New Mexico, the aggregate amount would probably 
have been adequate to meet all outstanding checks dral'l?l upon his .account 
in said bank at or about l December 1944. But, unforeseen circumstances 
intervened to prevent the scheme fro:n succeeding as planned. 

Within a few days after the accused had canmenced negotia
tions 'With a civilian in Hobbs, New Mexico for a loan on his automobile, 
he was taken ill and was confined to the hospital, in quarantine until 
3 or 4 December 1944 when he was released but confined to his q.i.arters 
by the medical authorities. While he was still. so ccnfined he was 
placed in arrest in quarters by 1'-1.s comm:J.nding officer because of the 
filing of the original charges against him, of most of which he -was 
subsequently acquitted. Thus the accused 1"Tas prevented, by restraint 

' 	 imposed upon him, from leaving ·his station and effecting the loan he 
bad contemplated. It is evident that his expenses continued and his 
indebtedness accumulated and it was inevitable that the checks drawn 
upcn the account which he failed to supplement could not be paid out 
of the insufficient funds which resulted from day to day depletion 
unless he could raise funds as .he had planned and still intended to do. 

To nBke natters 1VOrse, however, when the accused finally 
managed, through intermediaries, to complete the measu:.:·es necessary 
to effect a loan ori his car, the commanding officer, who had ordered 
his restricticn, forbade the removal of the car from the post until 

. after the court trial and . thus effectively terminated the accused I s 

efforts to discharge his obligations in this manner. . 


Harever, the accused I s wif'e and brother caJOO to his financial 
rescue and restituticn was made upon all ..the checks before trial. In 
fact paymnt of the $300 check was tender~ to the bank in Hobbs, New 
Mex:l.co·early in January 1945 and before the additional charges were 
filed but was not accepted oo: the advice of counsel for the accused. 

, This rather lengthy resume of the state of affairs which 
involved the accused in his financial entanglement is' set forth to · 
show the mitigating circumstances, not to justify the conduct ot the. 
accused; for whatever may have been his original good int~tions, 
they were based solely upcn contingencies with Jihich he had no right . 
to gamble. He lfrongfully obtained the $300 in the first instance . 
a.ni continued, in the face of mounting difficulties, to play 'With 
chance.· Whoever undertakes to issue negotiable instruments with such 
negligent disregard. of his ability to meet the payment thereof as is 
evident herein is guilty of the offense with which the accused stoo:i 
charged and of which he was properly convict'ed (ps.r. 453 (22) Dig. 
Ops. J1G 1912-40; 3 Bull. JAG 290). 
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'· ' 

Neither the fact that the checks tave been i:e,id nor that 
this appears to be the first of'·~y similar cases at the accused I s 
station which was prosecuted by c'ourt-martial constitutes a defense. 
Tho fact that members of his family did make belated restitution 
demonstrates that the accused might have availed himself. of similar 
aid in the maintenance of his bank account and thus avoided the non
payment of bis checks. · 

5. Cmsideratian has been given to a letter from the Commanding 

General, Headquarters, AAFWFTC, santa Ana, California, to The Judge 

Advocate General, inclosing a letter from too accused with nine inclo

.sures and l3 other letters in behalf of the accused .received a.t said 
headquarters. 

6. Records of the War Dep9.rtment disclose that the accused was 
born in M:ison, Illinois, is 23 years and 9 months of age, married 
and the father of one child. After graduation from high school he 
assisted his father in farming but from 1940 to 1941 when he was 
called into service, m '1'ias an independent salesman earning $250 a 
month. In 1936., 1937 and 1938 he served during the summers in the 
Citizens Military Training Corps. From 5 August 1938 to 25 November 
1940 he served in the F.nlisted Reserve Corps of the Sixth Corps Area. 
From 26 November 1940 to 8 October 1942 he was a member of Headquarters 
144th Infantry Regiment. He became an aviation cadet on 8 October 
1942 and after receiving the prescribed courses of training was com
missioned a. second lieutenant., Army of the United States at Douglas 
Army Air Field, Douglas, Ariz~a, on 28 July 1943, and was thereupon 
assigned to active duty. 

_ ?. The court was legally constituted and had jurisdiction o:r 

the accused and the offenses charged. No errors injuriously affecting 

the substantial rights of the accused wre committed during the trial. 

In the opinion of the Board of Review the record. of trial is legally 

sufficient to support too findings, as approved by the reviewjng 

authority, and the sentence and to warrant confirmation of the sentence. 

The sentence imposed is authorized upon ccnvicticn of a violation of 

either Article of War 61 or Article of war 96. . 


Judge Advocate. 

Judge Advocate. 

trn- [eave____________, Judge Advocate. , 
- I 
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.SPJGQ-Chl 278091 	 1st Ind 

·".....·5H q ASF, JAGO, Washington 25, 	 l J" 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Ueutenant Robert 
J. Elliott (0-751111), Air Corps. 	 · 

2. Upon trial by general court-martial this officer pleaded guilty 
to Specification 8, Additional Charge (breach of restriction) in viola
tion of Article of War 96. He was found not guilty of Specification .3, 
Charge I and Charge II and the Specification thereof. He was found guilty 

•. 	of Specifications 1, 2, 4 and 5, Charge I (four instances of absence from 
appointed places·· of duty) and of Charge I, in violation of Article of War 
61, of Specifications l to 7, inclusive (seven instances of failure to 
maintain sufficient funds in bank to insure payment of issued checks), 
and of Specification 8, Additional Charge (above), and of the Additicr.al 
Charge, in violation of article of War 96. He was sentenced to be dis

'missed 	the service, to forfeit all pay ~nd allowances cue or to become due, 
and to be confined .at hard labor, at such place as the reviewing author
ity may direct, for s:ix (6) months. The reviewing authority disapproved 
the findings of guilty of Specifications 1 and 2, Charge r, approved the 
sentence and forwarded the record of trial for action under Article of War 
48. 

3. A summary of the evidence may be found in the accompanying opin
ion of the Board of Review. ·The Board is of the opinion that the record 
of trial is legally sufficient to support the findings, as approved by the 
reviewing authority, and to support the. sentence and to warrant confirma
tion thereof. I concur in that opinion. 

In April 1944, because of the advanced pregnancy of his wife and lack 
of .facilities at Douglas, Arizona, his station where she had been liVing 
with him, this officer was obliged to send her home. To meet the inci
dental expenses involV"ed he was required to borrow money. The' child was 
born in August 1944 after difficult labor which imperilled the wife and 
child. · The baby was sick for six weeks and was not expected to live and 
the wife was thereafter con.fined to bed for three months. In the middle 

:.;;. 	 of November 1944 he became desperate because of mounting expenses. He had 
an automobile upon 19hich he had already borrowed $500 and hoped to sell it 
or make an additional loon upon its security. With this in view he con
ceived the j.dea of anticipating the receipt of funds from such loan by 
drawing a check for $300 upon l;.lis bank account ~ Douglas, Arizona and 

,' 
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cashing it at the banl~ in Ilobbs, 1'iew Mexico. He did so, but of the $300 
wh.i.ch he received from the bank in Hobbs, New liexico, he immediately 
transmitted ~275.00 to the bank in I:ouglas, Arizona upon which the check 
wa.s drawn. This he did, hoping that by the time the check cleared, the 
$275 thus traromitted, added to the sum of about $200 which he forwarded 
to his ban;,,: monthly by allotment, and such funds as he would obtain by 
loan upon or sale of his car, would be adequate to meet all checks drc>.wn 
upon the account in the Douglas bank. Immediately after cashing the $300 
check he entered into negotie.tions with a civilian who agreed to lend 
~500 on the car or buy it outright for ~1350. However, before the ac
cused cocld complete the deal he was confined to the hospital in quaran
tine and when re~e ased therefrom was restricted to his quarters by the 
medical authorities. "iihen this restriction expired he was further re
stricted to his quarters by his ·commanding officer on 11 pecember 1944 be
cause of the filifll of charges agaioSt, him, of most of which he has now 
been acquitted. Nevertheless, he ·carried on negotiations for raising 
fur..ds through·emissaries,'and around the Christmas holidays was prepared 
to complete the transaction but was unable to do so because,the command
ing officer refused to permit the car to be taken from the po~t until 
after t~ court-martial trial. Thus the accused was continually pre
vented, through others, from obtaining funds with which to replenish this 
diminishing bank ac-:ount. He was then confronted with .the Additional 
Charge and Specifications alleging failure to maintain sufficient funds in 
bank. Eventually, arrl before trial, he wa~ able to get word to his family 
about this predicament and his wife and brother came to Hobbs and paid 
all the outstanding checks. The breach of restriction arose out of his 
leaving camp on one occasion for the sole purpose of going into town to 
effect the completion of the loan contemplated. The two absences from 
appointed places of duty in November 1944 came about because of his mis
understand:ing of the ru.les and regulations regarding dental appointn:cnts. 
He was under the erroneous impression that dental treatment was of equal 
grade 'With ether treatments for physical ailments on sick call and that 
for such purpoee he was excused from duty. 

This officer I s civilian and military record appear to be above re
proach except for these incidents. He and his wife had purchased a home 
for ~3500 and he had already paid off $2100 of this debt during the past 
year. Although his conduct, under difficult and unforeseen circumstances, 
cannot be condoned, there are strongly mitigating circumstances •. His 
dependence upon chance in the matter of bolstering his bank account to 
meet checks already drawn upon funds he ought to have known were insuffi 
cient wc.s v.Tcngful but involved no moral turpitude nor are ·the military 
offenses of a grave character. Under all of the circumstances the conduct 
of the accused neither merits nor requires either dismissal or confine- , 
ment. I recommend that the sentence be con.finned but that it be commuted i 

. ! 
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to a reprimand and that, as thus modified,. the sentence be carried into 
execution. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

MYRON C • CR.A.MER 

Y.:ajor General 


2 Incls · The- Judge Advocate General 

1 Rec of Trial 


• - r:-.2 Form of Action . : 


r 


( Sentence confirmed but commuted to a reprlrn.!i~ci. G.C.M.o. 321, 9 .1'uq 1945)• 
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l'iAR DEPARTLZNT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. C. 


SPJGH-CM 278114 

UN IT ED ST AT E-S ~ INFANTRY REPLACEMENT TRAINING CENTER 

v. , ) Trial by G.C.M., convened at 
Camp Roberts, California, 

General Prisoner SAMUEL J. ~ 16 March 1945. Dishonorable 
STUBBS. ) discharce and confinement for · 

) thirty (30) years. Penitentiary. 

REVIEW b7 the BOARD OF REVIEW 

TAP.PY, GAMBRELL and TREVETHAN, Judge Advocates 


l. The Board of Review has examined the record of trial in the 
case of the above-named general prisoner. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 58th Article" of War 

Specifications In that General Prisoner Samuel J. Stubbe, 
Camp Roberts, California, did at Camp Roberts, California, 
o~ or about 16 October 1944, desert the service of the 
United Statee and did remain absent in desertion until he 
was apprehended at Redwood City, California, on or about' 
13 February 1945 by- civilian authorities and returned to 
military control at Redwood Cfty, California on or about 
21 February 1945. 

CHARGE II: Violation of the 69th Article of War 

. 


Specification: In that General Prisoner Samuel J. Stubbs, 
·***,having been duly placed in confinement in the 

Camp Stockade, Camp Roberts, California, on or about 
l3 September J.944 did at Camp Roberts, California, on 
or about 16 October 1944 escape from said confinement 
before he was set at liberty by proper authority. 

CHARGE III: Violation of the 96th Article of War 

Specification 1: In that General Prisoner Samuel· J. Stubbs, 
***,did at Camp Roberts, California, on or about 
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16 October 1944, wrongfully take and use without con
sent of the owner, a certain automobile, to wit: a 
1936 Buick Sedan Automobile, California License No. 
JJl6627 (1944) Motor No. 43057921, value more than 
i50.oo, the property of ·T/4 Adair A. Graham, 39 153 864,, 
Co. B, 78th Infantry Training Battalion, Camp Roberts, 
California. 

Specification 2: In that General Prisoner Samuel J. Stubbs, 

***,did at Coalinga, California, on or about 

16 October 1944, wrongfully take and use without con

sent of the owner, a certain automobile, to witt a 

1939 Plymouth Coupe Automobile, California License No. 

46U774, Motor No. PS-178585, value more than $50.00, 

the property of c. A. and~. A. Lynch. 


CHARGE IV1 Violation of the 93d Article of War 

Specification 11 In that General Prisoner Samuel J, Stubbs, 

***,did at Coalinga, California, on or about 

16 October 1944, unlawfully enter the Service Station 

of c. W. Peterson, P. o. Box 74, Oil Fields, Coalinga, 

California, with intent to commit a criminal offense 

therein, to wit: larceny, · 


Specification 2: (Finding of guilty disapproved by reviewing 
authority). 

Specification 3: In that General Prisoner Samuel J. Stubbs, 
~**,did at Redwood City, California, on or about 
12 February 1945, unlawfully enter the shop of the 
Broadway Cleaners, 2730 Broadway, Redwood City, California, 
Ed. Pollock, owner, with intent. to commit a criminal of
fense therein, to wit: larceny, 

He pleaded not guilty to and was found guilty of all Charges and Speci
fications, No evidence of any previous convictions was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay or allowances due or to become due, and to be co.Qfined at hard labor 
for the term of his natural life, The reviewing authority disapproved the 
finding of guilty of Specification 2 of Charge IV, app!loved the sentence, 
reduced the period of confinement to thirty years, designated the United 
States Penitentiary, McNeil Island, Washington, as the place of confinement, 
and forwarded the record of trial for action under Article of War 5(½-•. 

J. On 13 September 1944 accused was confined at the Camp ptockade, 
Camp Roberts, California, as a general prisoner pursuant to a sentence by 

2 
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general court•martial which was awaiting approval (R. 9). On 16 

October 1944 accused and another prisoner, Van Zant, effected their 

escape by running from the break~ast line to a secluded section of 

the stockade and cutting the strands of a wire fence surrounding the 

stockade with pliers previously procured by accused for that purpose 

(R. 8, 9, 1.3; Pros. Exs. 1, 6). The two prisoners hid under a Post 
Exchange until it was dark. Emerging .from their hiding place they 
located a 19.36 Buick sedan on the post, bearing California license 
number 1 M 662:I and being the property of Technician Fourth Grade 
Adair A. Graham, which Van Zant drove away without Graham's permission 
(R. 10, lJJ Pros. Ex. 6). It was stipulated by and between the prosecu
tion, defense and the accused that this automobile was worth more than 
~50 (R. 11) •. The pair abandoned this car at Coalinga, California, when 
it ran out o.f gas and appropriated ·a 19.39 Plymouth coupe, California · 
license number 46 U 774, Motor No. P-8-178585, without the consent of 
w. A. Lynch, the owner {R. ll, JJ; Pros. Exs. 2, 6). It was stipulated .. 
by and between the prosecution, the defense and the accused that this 
automobile was worth more than $50 (R. ll). · · 

Ab~ut ten miles from Coalinga accused broke into a service 
station owned by c. W. Peterson, P.O. Box 74, Oil Fields, California, 
and stole a •.32 Colt automatic pistol together with a clip containing 
four or five rounds of ammunition and a shoulder holster, gas ration 
stamps calling for 1800 gallons of gasoline, $30 1n cash, and a pair 
of field glasses (R. 12, JJ; Pros. Exe • .3, 6) • .After this they drove 
to Fresno, California, where accused purcha~ed a pair of pants and a 
shirt. A quarrel developed between the two when they reached Bakersfield 
and they separated, Van Zant taking the car and accused proceeding to 
San Francisco by bus. In San Francisco.for $15 accused purchased a 
Selective Service Card which he had filled out in the name or "Stanley,
J. Slater" with a classification of l-C, the classificatiod for a dis
charged soldier. Accused signed this card as Stanley J. Slater. He 
then went to his rather-in-law's ranch at San Jo,e, California, where 
with the exception of one week he worked until 8 February 1945,when he 
departed .for San Francisco (R. JJ; Pros. Ex. 6). On 12 February 1945 
he was in Redwood City,_California. Here he broke into a store known 
as The Broadway Cleaners owned jointly by lrlr. and Mrs. Ed Pollock and 
stole 35 cents (R. 12, JJ; Pros. Exe. 5, 6). The next day he was arrested 
while sleeping 1n a hotel lobby in Redwood when a policeman doubted the 
authenticity of his draft card. At the time he was dressed in civilian 
clothes and was wearing a lapel button signifying that he was a discharged 
veteran which he had purchased in San Jose on 19 October 1944 (R. JJ; Pros. 
Ex. 6). · , ·. 

4. After the defense counsel stated that accused had been advised 
ot his rights and thoroughly understood them, accused elected to remain 
silent. 

3 
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5. a. The Speciflcation or Charge II: t, 

This Specification alleges that accused escaped from con

finement at Camp Roberts, California, on 16 October 1944. The evidence 

shows that accused, a general prisoner, was placed in confinement in 

the Camp Stockade on 13 September 1944 under a general court-martial 

sentence which was awaiting approval. It further shows that accused 

and another prisoner escaped from the stockade by cutting a wire fence 

surrounding it. The record, therefore, amply supports the findings of . 

guilty- or this Specification and the Charge. 


b. The S-oeeifica.tion of Cha.rge I: 

This Specification alleges that accused deserted the service 

of the United States on 16 October 1944 and tha~ he remained absent in 

desertion until apprehended on 13 February 1945 by civilian authorities 

and returned to military control on or about 21 February- 1945. It is 

undiaputed that accused was absent without leave. His escape from con

finement, his purcha~e of civilian clothes which he thereafter donned, 

his purchase or:a spurious Selective Service Card, his em~loy:ipent, the 

length of his absence and the fact that it was terminated by apprehension, 

afford abundant basi~ for the inference that be intended to remain awa1 

pe:rill&llently. The record amply sustains the findings of guilty of this 

Specification ana the Charge. 


c. Specification 1 of Charge Ills 

Thia Specification alleges that accused on 16 October 1944 
wrongfully took and used a 1936 BU,.ck sedan, the property of.Technician 
Fourth Grade Adair A. Graham, or a value of more than $50. The eviden~ 
reveals that accused,and his cohort, Van Zant, took this car which was 
~tipulated to be worth more than $50, without Graham's permission, and 
abandoned it when they ran out of gas, Inasmuch as accused was present 
and participated in the taking and using and was therefore a principal, 
his contention that he cannot be guilty under this Specification because 
Van Zant actually drove the car is without merit. The record f'Ully sustains 
the finding of guilty of the Specification. 

d. Speci~ication 2 of Charge III: 

This Specification alleges that accused on 16 October 1944 

wrongfully took and used.a 1939 Plymouth coupe, ot a value of more than 

$50, without :the consent of the owners, c. A. and w. A. Lynch. While 

the evidence establishes the taking and using by accused of the car on 

the date alleged without the permission of the owner, it fails to bear 

out the allegation that C. A. Lynch owned the automobile. The only_ 

evidence of ownership is contained in the deposition of W. A. Lynch 

who states·, "I purchased this automobile from my father c. A. Lynch and 

am still paying for it in monthly install.ments.n Presumably title to 

the car passed on the purchase and it so, the question arises whether 

there is a fatal variance between the allegation and the proof. 
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"The rule accepted now·b1 practically all courts is 
• 	 that a variance in. criminal law is not now i-egarded as 


material unless 1t is of such a substantive character as 

to mislead the. accused in preparing his defense, or is 

likely to place him in a second jeopardy for the same of• 

.tense. ltence, the tests of a fatal varance ares Was 

defendant misled in preparing hie defense? Will defendant 

be protected a~inst a future proceeding involving the 

eame charge?tt (2 Wharton's Criminal Evidence, sec. 1028). 


' . 
. Applying these teats to this case it seems clear that the 

•irianee was immaterial. The Specification sets out the yea.r, the 

iake, the license and. motor nwnber or the car and the date or the 


. «sbmmission or the offense. Sufficient information was thus furnished 
4bcused to apprise him fully of the offense with which he was charged
ahd it is little less than fantastic to suggest that a misdescription 
o!.the state of the title gf the.cu: hampered accused in preparing his 
defense. Fo.t the .same r..eason we are unable to see how accused would be 
prejudiced in establishing a plea of prior jeopardy; if occasion arose. 
The proper '!ay to support such a plea is to introduce a cow ot the 
~~urt-111artial order or a copy or the recora or trial (J£M, 1928, par. 
68).and in either event accused in this case would be fully protected
due to the particularity' with which the offense is described•. Enn 1t 
acoused we~e forced to rely on oral testimony to establish his plea or 
pi-lor Jeopardy the error in describing the ownership of the car could 
saarcely make his task more difficult than if.it had been stated oor• 
fliot11•. Our conclusion that this vaI'ianoe between the allegations and 
f.he proot is not fatal is in a·ccord with the opinion expressed by The 
3u4ge Advocate General in CM 201485, 12llt, 5 B.R. 119 at page 152. · The 
fecord is legally sufficient to support the findings 0£ guilty or this 
Specification. . · . ·· 

e. 	 Specifieatibns l and 3 ot Charge IVs 

These Specifications cbar'ge accused.with housebreaking. The 
tirat allege~. that on 16 October 1944 he unlawfully entered the service 
etation ct c. w•.·Peterson with intent to commit larceey therein. The 
second Specification alleges that on 12 Februaey 1945 ~e un1a,tu111 . 
entered the shop or The Broadway Cleaners, owned by Ed:~ollockwith in• 
tent to commit larceny therein. The evidence establishes in each case 
that. on.the date alleged accused forced his way into.t~e building al• 
leged without proper authority and committed larceny thet"ein. From the 
tact that larceny was cO!lllllitted the court was justified ln concluding 
that the entry was made w~th that •intent." In the second or th~s• 
Specifications it is alleged that accused unlaw!ully entered the shop
ot The Broadway Cleaners owned b1 Ed Pollock while the proof showed 
that this 1bop was owned Jointl7 b7 mrr. and Mrs. Ed Pollock. 'this is,
the converse ot the situation presented in paragraph 5d of' this opinion. 
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The test to be applied has been recited above in that paragraph. 

This Specification sets out the date of the offense, the trade name 

of the shop, its address, and the name of one or the owners. Accord

ingly, despite the erroneous description of ownership, there is a 

sufficiently meticulous statement of the offense charged to enable 

accused to prepare his defense and to establish a plea of prior jeopardy. 

That such a variance is not a fatal defect is recognized by civil au

thority (42 Corpus Juris Secundum, sec. 267 and cases cited; see also 

9 Am. Jur. sec. 48). . . . 


6. The prosecution introduced, without objection, a statement, 
signed and sworn to by accused, which amounted to a confession of all 
offenses with which he was. charged except desertion. This confession 
was made to a military superior after accused was advised of his rights 
under Article of War 24. While it would have been better if the circum
stances surrounding the making of this statement were more fully developed, 
particularly on cross-iuamination, we cannot say that the finding that it 
was voluntarily made, a finding implicit in the ruling admitting i1 into 
evidence, was unwarranted. The corpus delicti of each offense to which 
the accused ·confessed was sufficiently established by other evidence. 

7. The charge sheet shows that accused is 23 years of age and 
was inducted on 28 June 1943 at Philadelphia, Pennsylvania. He has had 
no prior service. 

8. The court was legally constituted and had jurisdiction of the 
accused and the subject matter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of.guilty and the sentence as approved by the re-. 
viewing authority. Housebreaking and taking and using an automobile with
out the consent of the owner· are offenses of a civil nature, punishable • 
by penitentiary confinement for more than one year by the law of the 
District of Columbia (2~ D.C. Code 1801, 2204). · Accordingly, under the 
provisions of Article of War 42 accused's entire sentence of confinement 
may be executed in a penitentiary. 

, Judge Advocate 

, Judge Advocate 
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WAR DEPARTMENT 
J.rrq Service Foroes 


In the Of't'ice ot The Judge Advocate General 

Washington., D. C, 


SPJGH-CII 27Sl22 	 9 APR 1945 

lJ?fITED STATES 	 ~ !B¥I Am FCECES 
~ iESTERB TSCHNICAL TRA.IlmiG COJOfllD

"'· . 

l 
Trial by G.0.11., convened at 

Second Lieutenant 1lLLlU Lowry Field, Denver, Col.orado, 
J. BERG (0-7808.39), Air -20 March 1945. Disaiasal aD1 
Carpa. total torteiturea. 

OPINION ot th.$ BOARD OF REVIEW 
TAPPI, GUBBELL an:! TBEVEi'Hill, Judge Advocates 

.1. the Board o! Review has exs•1ned the record ot trial in the 
Oast ot the officer named above and submit1, this, its opinion, to The 
Judge !cl:~ooate General. 

2. the aocuaed waa tried upon the tollodng Charge and Speciti 
catim:a,s 

C~s Violation ot the 61st J.rticle of War 

Specitication ls In that Second Lieutenant WUHew J. Berg, 
Air Corps Unaesigned, attached Squadron T, 3705th w. 
Baa• Unit (Technical School), did, without proper leave, 
absent himselt troa Flight Engineers School at towrr 
Field, Colorado frOll about 26 Febrl:uu7 1945 to about 
10_ llarch 1945. 

SpeoU'ication 21 In that Second Lieutenant. WUUa• J. Berg,
* * *, did,.without proper leave, abaent hiuelt troll 

· llight Engineers School at Lorq lield, Colorado troa 
about 1SOO 26 JanU&?7 1945 to about 2400 26 Jan1W7 1945 • 

. Speoitioation 31 In that Second Lieutenant William J. Berg,
• * *, did, without proper lean, absent himselt tro11 · 
11.ight Engineers School at Lowr,' Field, Colorado from 
about 1800 31 JanU&?7 1945 to ·about ~ 31 Janaary 1945. 

Speoitication ,41 In that Second Lieutenant William J. Beru
* * *, did, without. ·proper leaTe, absent. ,himself' troa 

..., 
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Flight Engineers School at Lowry Field, Colorado from 
about 0600 J February 1945 to about 1200 J February 
1945. 

Specification 5: In that Second Lieutenant William J. Berg, 
***,did, without proper leave, absent himself from 
Flight Engineers School at Lowry Field, Colorado from 
about 0600 4 February 1945 to about 1200 4 February 1945. 

Specification 6: In that Second Lieutenant William J. Berg, 
***,did, without proper leave, absent himself from 
Flight Engineers School at Lowry Field, Colorado from 
about 8 February 1945 to about 20 February 1945. 

He pleaded guilty to and was found guilty of the Charge and each Speci
fication thereof. No evidence of any previous conviction was introduced. 
He was sentenced to dismtssa~ and total forfeitures. The reviewing au
thority approved the sentence and forwarded the record of trial for 
action under Art_icle . of War 48. 

· J. The only evidence introduced by the prosecution consisted of 
a stipulation between the prosecution, defense counsel and accused to 
the·etfect that accused made a pre-trial statement to the investigating 
officer, Lieutenant Colonel Hawley C. Kerr, following an explanation of 
bis rights and that the statement was as follows: 

"My name is William J.. Berg, 2nd Lieutenant, Air Corps 
Unassigned, Attached Squadron T, 3705th Army Air Forces Base 
Unit (Technical School) Lowry Field, Denver, Colorado. I 
have been stationed at Lowry Field the past lllO?\th or so under 
orders assigning me to duty as a student officer in the tlight 
Engineers School. I admit th&t I was absent from Flight 
Engineers School on the 26th and 31st of January 1945 and 
again on the 3rd and 4th of February 1,45. The reason why I 
missed school on the first above mentioned date was that I 
was attending a picture show in the City of Denver and for
got the time and arrived at school forty minutes late. On 
the remaining dates above mentioned I was ill and did not 
feel capable of_attending school, although I did not ha~e a 
medical excuse to be absent from my duties. 

"I further admit that I have not attended Flight 

Engineers School since about 25 February 1945 until the 

present time. I have no excuse for this absence except 

to say that I was discouraged with the Sohool and with 

the manner in which .. t was being operated. I had not 

been eliminated .from the School or washed back or placed 

in an AFI status. I just quit going because I was dis

couraged. I feel that I can be of much more value to the 
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Army if I were assigned to duty at some other station than 
Lowry Field and were placed on some duty other than that of 
stud~nt officer in the Flight Engineers School. 

"I was interviewed by tt. Col. Kerr approximately ten 
days or so ago in connection with my absences on 26 and 31 
January and on 3 and 4 February 1945 at which time Col. Kerr 
advised me that my absences would be reported to the Com
manding Officer of Lowry Field for such disciplinary action 
as he might deem appropriate. In.absenting myself from FES 
since 26 February 1945 I was aware that I would probably re-. 
ceive some.disciplinary action for my prior absences. 

"Before making the above and foregoing statement I was 
informed by Lt. Col. Hawley c. Ksrr that court:..martial chargea 
were being filed against me £or the aforementioned absences 
from FES; that he was investigating those absences. At that 
time he informed me of my rights ~qer the 24th Article ot 
War1 advising me that it we.~ mi right to remain silent or 
refuse to answer a?J:1 questions, the answer to which woulg
tend to incriminate me. He also warned me that such state
111ents as I might freely and voluntarily make to him might 
be used against me in a court-martial trial for said offenses. 
With this advice and warning in mind I freely and yoluntarily 
made the above and foregoing statement which I have read and 
found to be true and correct. 

/s/ William J. Bet'g · 
/t/ WILLIAM J. BERG 

2d Lt., A. c. 

SUPPIEMENTAL STATEMENT OF L'?I WILLIAM J, BERG 

The report that I was absent f'rom FES tor the period 
.ti-011 about 8 Februaey to about 20 ·Feb1"WU7 1945, as alleged
in e~citication 6 ot the Charge, is correct. I have no 
excuse to otter for 'flI¥ absence during that period." (Pros. 
Ex. A) 

4. The defense introduced no evidence and the accused, after 
having hi• rightjf tull7 explained, elected to remain silent. . 

,. 
,. -The aecused•s plea ot guilty together with his statement 

•ade to the investigating otticer clearly establishes that accused· 
1ras absent without ieave from 1800, 26 Januaey 1945 to 2400, 26 Janu• 
ary 1945J trom 1800, 31 January- 1945 to 2400, 31 January 1945; from 
06001 3 Februar7 1945 to 12001 3 February 1945; from 0600, 4 Februar7 
1945 to 1200, 4 Februaey 1945; from 8 February 1945 to 20 February 1945 
and from 29 Februacy 1945 to 10 March 1945 as alleged. The findings
of guilty ot the Charge and its six Specif'ications are, accordingly,
tul.1l sustained b7 the reoord. 
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6. War Department records show that accused is 20 years of age 
and single. He is a high school graduate and was pursuing a course in 
liberal arts at the University of Minnesota when he enlisted in the Air 
Forces 25 February 194.3. On 2.3 Niarch 1943 he was enrolled as an J.ir 
Corps cadet and after completing the prescribed course or pilot train~ 
ing at Luke Field, Phoenix, Arizona, was appointed a sec~,nd lieutenant, 
Army or the United States, on '1:7 June 1944, and ordered to active duty 
the same date. 

7. The court was legally constituted and had jurisdiction or the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion ot 
the Board ot Review the record of trial 1s legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of· 
the sentence. Dismissal is authorized upon conviction of a violation ot 
Article of War 61. 

Judge Advocate 
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SPJGH-CM 278122 1st Ind 

-Hq ASF, JAGO, Washington 25, D. C•. 

·TO: . The Secretary of War 

1. Pursuant to Executive Order.,No. 9556, dated May 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Heview in the case of Second Lieu
tenant Vlilliam J. Berg (0-7808.39), Air Gorps. . · 


1. Upon trial by general court-martial this officer pleaded guilty 
to and was found guilty of absence without leave on six occasions, in vio
lation of Article of War 61. He was sentenced to dismissal and total for
feitures. The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of Viar 48 • 

.3. A summary of the -evidenotr ma7 "be found in the accompanying 

opinion of t}le Board of .Review. The Board is of the opinion that the 


.record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. i'ihile' accused was a student at the Flight Engineers 
School, Lowry Field, Colorado, he absented himself without leave for 
periods of six hours each on 26 January, .'.31 January, .3 February and 4 
February 1945; for a period of 12 days, from 8 February to .20 February
1945; and for a period of 12 days from 26 February to 10 March 1945. :..
Information contained in a letter from accused's station dated .'.30 March 
1945 discloses that the accused filed his voucher for flying pay for the 
month of February and was paid his flying pay for the month of February 
when, as a matter of fact, he did not fly during that month. He has not 
paid the money back. 

I.recommend that the sentence be confirmed but that the for

feitures be remitted and that as thus modified the sentence be carried 

into execution. 


4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should such recommend~tion meet with your 

·approval. 

2 Incle MYRON C. CRAMER 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

Sentence confirmed but forfeitures remitted. o.c.v.o. ~, 13 June 194S). 
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WAR DEPARTMENT (333) 
Army Servioe FOZ'oes 

In the Office of The Judge Advooate General 
'ffa.shington. D.C. 

SPJGK - CM 278123 t- 6 APi~ 1945 

UNITED STA'.fES ) ARMY AIR FORCES WESTERN TECHNICAL 
) TRAINIJG COMMAND 

Te ) 
) Trial by G.C.M., convened at 

Second Lieutenant ROBERT 
c. WYES (0-824666). Air 
Corps. 

~ 
) 

!Awry Field. Denver, Colorado, 
20 Ma.rob 1945. Dismissal and. 
total forfeitures. 

OPINION of the BOA.RD OF REVIEW' 

LYON, HEPBURN and MOYSE. Judge Advocates• 


1. The Board of Review has examined the record ot trial in the case 

of the officer named above ani submits this, its opinion, to The Jltig~ Ad

vooate General. 


2. The acoused was tried upon the tollOW"ing Charge and Specifications a 

CHA.RGEa ·Violation or the 61st Article ot War; 

Speoitication la In that 2nd Lieute:ca.nt Robert c. Lawes, Air 
Corps Unassigned, Attached Squa.dron T, 3705th Army Air Forces 
Base Unit (Technical School), did, ltlthout proper leave absent 
himself fran Flight Engineexs Scb:>ol, U1Wrf Field, Colorado, 
frc:m about 23 January 1945 to about 3 March 1945. 

Speoifioation 2a · In that 2nd Lieutenant Robert c. Lowes, • • •, 
did, without proper leave absent him.self. from Flight Engineer• 
School, Lowry Field, ColoN40, tran about, 7 :March 1945 to 
about.13 March 1945. 

lie pleaded guilty to and W&.S found guilty ot the Charge and both of its 

SpecifioaUons. No evidence was introduced ot arr:, previous oonvioti-on. 

He was sentenced to be dismissed the service and to f~rfeit all pay and 

allowance.a due or to be.oome due~ The reviewing authority approved the 

sentence and forwarded the record of trial for action under Article o~ 

War 48. . 

3. Evidence ~for the, prosecution. 

The pnly e~denoe introduced by the prosecution in·support or 
aocuaed.•a pleas ot·guilty waa a pre-trial statement made by accused to the 
investigating officer. As a preliminary: :to the introduction of this state

, ment in evidence, it wu stipulated that if the in-vestigating officer were 
' . . '~ ... . 
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present at the trial he would testify that accused made and signed the 
statement voluntarily,after having been first warned and advised of his 
rights under the 24th Artiole of ~ar. The statement was introduced with• 
out objection a.nd ia, in pertinent pa.rt, a.s follows a 

· "My name ia Robert c. Lowes, 2d Lt., Air Corps, unassigned, 
attached Sq. T, 3705 AAF Base Unit, Lowry Field, Colorado. 

11 ! oame to Lowry Field about 7 December 1944 under orders 
to a.ttend th3 Flight Engineer School as a student officer. I 
was commissioned as a. aeoond lieutenant and received my pilot's wings 
on 8 February 1944. I nCJlir have ratings as e: single and twin engine 
pilot. . . · _ _:__ 

"I admit that dW'ing th• perici<la~ from about 23 January 1945 
to a.bout· 3 March- 1945 ·;i.nd fr-cm a.bout 7 likrch until the p-reaent time 
(13 :Maroh 1945) I waa absent from said Flight Engineer Sohool.. I 
do not have a:rry valid reasons for these a.bsenoes. ~ only reason. 
ii that I a.m not interested in said sohool and that I do not wish 
to beoo:me a flight engimer. I would rather be a.n infantry officer 
than be a. flight engineer. 

"On about 6 Ma.roh 1945, I went to Lt. Col. Sohuma.cher, m:, 
immediate c'omma.nding officer and told him that I had been absent 
from school for some time J that I realized that I wu in the 

·wrong; and that I desired to re-enter aa.id school. After this 
conversation with Lt. Col. Sohuma.oher, I was re-entered in said 
school and attended cla.aaea, for a.bout two days, after which I again 
a.bsented myself from further a.ttenda.noe a.t said school. On this 
13th day of :March I received notice through the mail to report to 
Lt. Col. Schumacher an:l immediately upon receipt of said notice, 
I reported to him.. I had not checked for m:, mail for severa.l days 
which accounts for m:,·failure to sooner receive this notice. . 

"With the possible exception of thia lut week,. I was on the 
post a.t 1.Dwry Field at least onoe every day during the time that 
I was absent from flight engineering school. My wife ha.a been in 

·Denver for about two months IJ1d I have spent ·considerable timo with 
her. I have no a.uthority to live otf of the post. · 

11 I have not been eliminated from· flight engineering school, 
nor have I been a.dviaed tha.t I had been placed in the status or 
A.Fl. I ha.;e auoceui'ully pasted each of the courses that· I have 
taken in ea.id school." (R. 6, Ex. A.) ~ 

4. For the defense. 

'.
Upon bebg advised ot hi• ri-ght to testify under oath, t9' ma.lee 

an wunrorn statement, or to remain lilent, the accused eleoted :to remain., 
silent. He offered no evidence. 

5. The etfeot ot hit pleu of' gullty .waa, fully- explained to aocuaed; 
by the preddent of the court, after which a.ocuaed rea.f'firmed ea.id pleu. 

2 
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By his pleas of guilty, the accused judicially confessed the facts set 
forth in the specifications. He did not thereafter offer any evidence 
inconsistent with suoh pleas of guilty, and they, together with his pre• 
trial statement, a.re legally sufficient to support the findings. (CM 
236359, Tindell. 22 B.R. 390J CM 226247. Leavitt, 16 B.R. 51J CM 237522, 
Dugan, 24 B.R. 31.) 

6. War Department records disclose that this officer is 21 years 
of age and single. He is a high school graduate. Before entering the 
military servioe, he was employed by General Motors in one or its branches 
that was engaged in producing B-25s. as an assembly list writer. ·& 
entered the servioe as an enlisted man in Je.nuary 1943 and aerled in this 
oapaoity and as an aviation oa.det until 8 December 1944, a.t which time he · 
was ooJlllllissioned a seoond. lieutenant, Air Corps, Army of the tbited States. 

7. The oourt was legally comtituted an::l had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights or the accused were comm!tted during the trial. The Board of 
Review 1a of the opinion tha.t the record of trial is legally sufficient 
to support the findings a~ sentence and to wa.rre.nt confinnation of t.b.e 
sentence. Dismissal is authorized upon oonviction of a violation or 
.A.rtiole or War 61. 

Judge .Advocate. 

3 
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SPJGK - CM 278123 	 1st Ind. 
10 AP~ 1945 

Hq ASF, JAGO, Washington, 25,· D.C. 

To: The Secretary of War 

l. Herewith transmitted for the action of the President are 
the record of trial ani the opinion of the Board of Review in the 
case of Second Lieutenant Robert c. Lowes (0-824666), Air Corps. 

2. I concur in the opinion of the Board of Review that tre 
record of trial is legaJ.ly sufficient to support the findings and 
sentence and to v1arrant confin:nation of the sentence. The record 
shows willful absence without leave upon two occasions, one of 
which vras for one month arrl twelve deys. I recommend that the sen
tence be confirmed but that the forfeitures be remitted and that 
the sentence as thus modified be carried into execution. 

3. Inclosed a.re a draft of a letter for your signature trans
mitting the .i-ecord to the President for his action and a form of Ex
ecutive action designed to carry into effect the recommendation here
inabove made, should such action meet with approval. 

~ c::._~ 
3 Incls 	 k'YRO?l C. CRAMER 

l. 	Record of trial Major General 
2. 	 Draft ltr far The Judge Advocate General 


sig Sec of War 

3. 	 Form of action 

CSentence confirmed but forfeitures remitted. o.c.M.0.194, 9 June 194.5). 
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WAR DEPARTMl!NT 


Army Service Forces 

In the Office of The Judze .Advocate General 


Washington, D.C. 


SPJGQ - CM 278124 . 
UNITED STATES 	 ) ARMY Arn Fo.-qcES WESTIBN 

) TEI:HlUCAL TRAJNING cmrMAND 
v. 

Trial by G.C.M. 1 convened at 
Second Lieutenant CLARENCE Ltt,rry Field, Colorado, 16l 

E, IMM (0-784456), Air 	 ) Ma.rch 1945. Dismissal and 
Corps. 	 ) total forfeitures. 

OPINICN of the BOA.RD OF REVIEW 
ANDRE,'lS, FREDERICK and BIERER, Judge Advocates 

I 

1. The Boa.rd of- Review has examined the record of trial in the 
case of the officer -named _a'oo\!"e -and submits this, its opinicn, _t:o The 
Judge.Advocate Geoeral. · 

_ 2. The accused was tried upon the following Charge. and Specifi 
cations 

CHARGEs Violation of the 61st Article of War. 

Specificaticiru In that Second Lieutaia.nt Clarence E. Imm, 
A.ir Corps Unassigned, Attached Squadron T, 3705th'. 
Army Air Forces Base Unit (Technical School), did, 
without proper leave, absent himself from Flight 
Engineers School at lcNr1- Field, Colorado, from about 
25 _January 1945; to a~out 2 March 1945. 

He pleaded guilty to and ES found guilty of the Charge and Specifica
tion. No evidence of ~evious convictions was introduced. He was 
sentenced ,to be dismissed the service and to forfeit all pay am allow
ances due or to become due. The reviewing authority approved the· 
sentence and forwarded the record of trial for action under Article 
of War 48. · 

_ 3. The only evidence for the prosecutiai consisted. of a stipu

lation between accused, his counsel and the prosecuticn, accepted by 

the court, that if the :investigating officer were present in court 


'"'7 	 he would testify that he interviewed the accused and advised accused 
of his rights under Article of War 24, and that accused thereupon 
m'lde the following statements · 
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SPJGK - CM 278123 	 1st Ind. 
10 	AF~ 1945 

Hq ASF., JAGO., Washington., 25.,· D.C. 

To: The Secretary of War 

l. Herewith transmitted for the action of the President are 
the record of trial an:l the opinion of the Board of Review in the 
case of Second Lieutenant Robert c. Lowes {0-824666)., Air Corps. 

2. I concur in the opinion of the Board of Review that tre 
record of trial is legaJ.ly sufficient to support the findings and 
sentence and to v1arrant confinnation of the sentence. The record 
shows willful absence without leave upon two occasions, one of 
vthich was for one month am. twelve days. I recommend that the sen
tence be confirmed but that the forfeitures be remitted and that 
the sentence as thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature trans
mitting the .-ecord to the President for his action and a fonn of Ex
ecutive action designed to carry into effect the recommendation here
inabove made., should such action meet with approval. 

~Co-~ 

3 Incls 	 11'"YRON C. CRAMER 
1. 	 Record of trial Major General 
2. 	 Draft ltr far The Judge Advocate General 

sig Sec of Weir 
3. 	 Form 0£ action 

-------------------·-····----
(. Sentence confirmed but forfeitures remitted. o.c.M.0.194, 9 June 194S). 
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WAR DEPARTMlliT 


Arrrry Service Forces 

In the Office of The Judie Advocate General 


Washington, D.C. 


SPJGQ - CM 2'78124 

UNITED STATES 	 ) AR.l1rY A.IR FOIWES WESTERN 
) T~IfrUCA.L TRAINING CO)t!'MAND 

v. 
Trial by G.C.M., convened at 

Second Lieutenant CLARENCE 1./Jfrry Field, Colorado, 16l 

E. IMM (0-784456), Air ) Mlrch 1945. Dismissal and 
Corps. ) total forfeittll'es. 

OPlNICN of the BOA.RD OF REVIEW' 
ANDRE,'lS, FREDERICK and BIERER, Judge Advocates 

I 

1. The Board of- Review has examined the record of trial in the 
case of the officer --named _abQ~e -and submits this, its opinicn,. to The 
Judge.Advocate General. · 

. 2. The accused was tried upon the following Charge and Specifi 
cationi 

CHARGEs Violation o£ the 61st Artie le of War. 

Specii'icaticn1 In that Second Lieutenant Clarence E. Imm, 
A.ir Corps Unassigned, Attached Squadron T, 3705th'. 
Army Air Forces Base Unit (Technical School), did, 
without proper leave, absent himself from Fli~t 
Engineers School at ~ Field, Colorado, from about. 
25 _Janw.ry 1945; to a?out 2 M3rch 1945. 

He pleaded guilty to and lBS 	found guilty of the Charge and Specifica
tion. No evidence of previous convictions was introduced. He was 

· sentenced ,to be dismissed the service and to forfeit all pay ard allow
ances due or to become due. The reviewing authority- approved the· 
sentence and forwarded the record of trial for action under Article 
of War 48. · 

. 3. The only evidence for the prosecuticn consisted. of a stipu

lation between accused, his counsel and the prosecuticn, accepted by 

the court, that if the investigating officer were present in court 


~ he would testify that he interviewed the accused and advised accused 
or his rights under Article of War 24, and that accused thereupon 
nade the following statements · 
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"My name is Clarence E. Imm, Second Lieutenant, Air 
Corps Unassigned, Attached Squadron T, 3705th Army A.ir 
Forces Base Unit, Irswry Field. 

"1~ age is twenty six years. I was commissioned as 
a aecond lieutenant on 4 August. I also received my wings 
as 1 pilot on the same date. I am a single engine pilot 
and received my tra~ing at W'illiams Field, Arizona. 

"I came to Lowry Field on 14 December 1944, tmder 
orders to enter Flight Engineer School. Shortly after my 
arrival at Lowry Field, I entered said school and as far 
as I knC7t'1 I made passing grades. 

"However since coming to Denver I have had a cold. I 
have been en sick call for treatment but my cold continued 
to hang on. The last time that I went on sick call was 
about 23 January 1945. I was not told that I was to go to 
the hospital or to rem'lin :in qw.rters. The medical officer 
merely gave me some pills. 

"I didn't feel well, so I quit said school ori 24 
January 1945, and have not been back to said school at any 
time since then. I didn't feel well the first few days 
after I quit school and after that just decided not to go 
back until I was told to do so. No one had called me to 
see why I wasn't :in school, so I didn't go back. 

"l had not been e~ted fro;n the school, nor had I 
been washed back at the time when I last attended school. 

"During the time since 24 January 1945, I have been here 
on the post most of the time,. just lying around the barracks. 

"Other than above stated, I have no excuse for my fail
ure to attend said school. s:ince 24 January 1945. n (R. 6-7) 

4. The accused, after having his rights as a witness explained 
to him by the law member, elected to remain silent (R. 7). · :· 

At the request of defense co1.msel the court took' judicial 
notice of Army Air Forces Regulation No. 50-8, 31 December 1942, 
which provides as follows: 

· "1. Upon graduaticn from a prescribed course of instruc
tion at an Army Air Forces cpecial service school or at a 
civil school_ designated as a proper institution 'for training 
military personnel, AAF p Tsonnel will not be permitted to · 
undergo a course of ,instrul'tion in another specialized field 
tmtil a minim.um of one year has elapsed. · 

•2. This Regulation shall not prevent the follow:ingt 

2 
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a. 	 Personnel fro!ll receiving further tra:in:ing in. 
the same specialty within the year. * * {} 

b. 	 Graduates of a heavier-than-air course of 
flying at an Army Air 'Forces advanced flying 
school, leading to the rat:ing of pilot, who 
proved themselves unqualified to pilot equip

·. 	 ment of unit to which assigned, from receiving 
additional training in another specialty prior, 
to completion of one year's service." 

Two other cla~ses of personnel are excepted from the prohibiti<n 
of the regulation, but the accused clearly does not come within either 
of these classes. 

5. By his own statement accused admits his assignment to and 
his entrance in the Flight &lgineer School at Lcmry Field. He also 
admits that he "quit" the school on 24 January 1945 without rroper 
authorization from a medical officer, merely because he did not feel 
well, and that he "just decided not to go back" until he was told to 
do so. He did not attend the school between 24. January and 2 ~.~ch. 
Even if he were actually present 11 on the post most of the time'', as 
his statement :indicates, such presence on the post was not the equiw 
valent of presence j\'ith his organization, at the school which he was 
required to attend (CM 233752, Lewis, 20 BR 9J). The record fully 
supports the findines of guilty. 

By requesting the court to take judicial notice of the itrr.r;J' 
A:ir Forces Regulation the defense counsel appa.rentl~· sought to show 
that accused's assignment to the school was prohibited by the reg'J.la
tion. The evidence does not show that the assignment constituted a 
violation of the regulation, and even if it did, such an assignment 
clearly would not afford any excuse to accused for absenting himself 
from the school without official permission • 

. ,l 

6. VTar Department records show that accused is 26 years or age 
and is ?119.rried. He is a high school graduate. He worked as salesrn9.n 
and a~sistant manager in service station work from January to September 
1942, and as a sheet metal mechanic for a shipbuildipg concern in 
Califo?'nia .from September 1942 to January 1943. He was inducted into 
the Army in May 1943,' and was commissioned a Second Lieutenant :in the 
Army of the United States on 4 August 1944 upon graduation froTJJ. the 
3010th AAF Base Unit (Pilot School--Adv--SE) at Williams Field, 
Chandler, Arizona.· 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. The Board of Review is of the opinion that the record of t,:,ial 

.3 
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is legally sufficient to support the f:ind:ings of guilty and the sen
tence and to warrant ccnfirmatiori\ of the sentence. Dismissal is 
authorized upon conviction of a vi6lation of Article of War 61. 

4 
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SPJ'.i·~ - CH 273124 1st Ind 

Hq ASF, JAGO, 'ilashingtcn 25, D ... s.1 
.~ • 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the· Beard of Review in the case of Seccnd Ll.ei.1tenant ClE.rence 
E. Imm (0-784456), All' Carps. 

2. TJpon trial by general court-martial this officer pleaded . 
guilty to and was found guilty of absence without leave for 36 days 
in violation of Article of War· 61. He was sentenced to dismissal · 
and total forfeitures. The reviewing au~l].ority approved the sentence 
az:.d forwarded the re.cord of trial for action under Article of War 48. 

3 • . j. summary of the evidence may be found in the accompanying 
opinicn of the Board of Review. The Board is 'of the opinicn tlat the 
record of trial is legally sufficient to eupport the findings of 
guilty and the sentence and to mrrant confirnaticn of the sentence. 
I coo.cur in that opinion. · 

()1 25 January 1945 the accused absented himself without leave 
from Flight Engineers School at Lr:mry Field, Colorado, where he had 
been assigned as a student officE!r. He rema.med absent without leave 
from the school until 2 March 1945. In a signed statement which 19a.S 

introduced in evidence the accused admitted that he "quit11 the' school 
on 24 January 1945, without proper authorization from a medical officer, 
merely because he "didn't feel well", and that he "just decided not to 
go bai=k until (he) was told to do so." The defense requested. the court 
to take judicial notice of an A:rrrry Air Forces Regulation in an apparent 
attempt to show that the accused rad been assigned to the school :1n 
viol.atim of the terms of the regulation, which prohibited ass~nments 
of krmy Air Forces personnel to certain courses of instruction withm 
a year of graduation fran certain other schools.· The evidence does not 
shoo tmt the accused's assignment to the school c cnstituted a violE.tion 
of the regulation, and even if it did, no ·excuse would be afforded 
thereby to the accused for absenting himself from the school without 
official permission. · 

. I reconunend that the sentence, although inadequate in that• 
no confinement was imposed, be cmfirmed but that the forfeitures be 
remitted and trat the sentence as thus modified be carried into 
execution. 
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4. Inclosed is a form of action designed to carry :into execution 
the farego:ing recommendatioo., should it meet with your approval. 

~~ • ~'- ___...v... 

2 Incls MYRON C. CR.A.MER 
l - Record of trial Maj or General 
2 - Form of action The Judge Advocate General 

( s.ntenc; cM!irmed but forfeitures remitte-d. o.c.x.o. 239, 19 June 194S)• 
- . ' 



(343) 

WAR DEPARTllENT 
Army Service Forces 

In the Office or The Judge Advocate General' 
Washington, D. c. 

SPJGH-CM 278125 

U'N IT ED ST ATES 	 ) AmiY AIR FORCES 
)WESTERN TECIDUCAL TRAINING COMMAND 

v. 	 ) 
) Trial by G.C.M., convened at 


Second Lieutenant GRANT E. Lowry Field, Denver, Colorado, 

AUSTIN, JR. (0-835571), 16 March 194$. Dismissal and 

Air Corps. total forfeitures. ·
l 

I. 

OPINION ot the BOARD OF REVIEW 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board or Review has examined the record or trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Ad;v:ocate General. · 

2. The accused was tried upon the following Charge and Speciri• 
cations: 

CHARGEs Violation or the 61st Article of War 

Bpecification 1: In that 2d Lt. Grant E. Austin, Jr., 

Air Corps Unassigned, Attached Squadron T, 3705th · 

J.rmy Air Forces Base Unit (Te_chnical School), did, 

without proper leave, absent himself f'rom Flight 

Engineers School at Lowry Field, Colorado from 

about 19 February 1945 to 09.30 5 March 1945. 


' Specification 2: In that 2d Lt. Grant E. Austin, Jr., 
**-*,did, without proper leave, absent himself 
f'rom Flight Engineers School at Lowry Field, Colorado 
from about 3 February 1945 to 12 February 1945. · 

lie ple~ded guilty to ··and was found guilty or the Charg~ and each Speci• 
ticatiori thereof. No evidence ot any previous conviction was introduce_d. 
li$ •as sentenced to dismissal and total torteitures. The reviewing au•
thority approved the sentence and forwarded the reoord or trial tor 
action under Article ot Wai' 48• 

.. ._ . 3. The only evidence introduced by the prosecution consisted of 
a stipulation between the prosecution, defense counsel and accused to 
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the effect that accused made a pre-trial statement to the investigating 
officer, Lieutenant Colonel Hawley C. Kerr, tollow~ng an explanation or 
his rights and that the statement was as follows: 

"I came to Lowey Field on 4 January, 1945, under orders 
.to attend Flight Engineers School. 

"I was in attendance at said school until 17 February, 
1945. I was actually in school on 17 February, 1945, as nearly 

. as I can remember. This last date was the last date that I 
was present at said school. I was not told by anyone not to 
continue attending classes in said school. However, I wish to 
state that the first class which I was scheduled to attend 
after 17 February was on 19 February. In other words, my 
absenee·from school commenced on 19 Febr.uar,y, 1945. 

. "I have no excuse for my failure to be in school sub
sequent to 17 February, 1945, until this time (5 March, 1945), 
~xcept that I want to be a pilot. · 

"During the period from 19 Februal7 to 5 March, 1945, I · 
was at all-times in Denver, Colorado, except for the times I 
was on the post at Lowry Field. 

"I am trained as a multi-engine pilot. I was on B-24'•• 
· I received training on B-.24 1s at Smyrna, Tennessee. n (R. 6). 

4. The de!ense introduced no eiidence and the accUBed, after 
having his rights. tullr explained, elected to remain silent. 

5. The accused's plea or guilty together with hie statement made 
to ~he investigating officer clearly establishes that accused was absent 
without leave f'ron 3 February 1945 .to 12 Februa?7 1945 and again frOlll 
19 February 1945 to 5 March 1945 as alleged. The findings or guilty or 
the Charge and ita two Speoitioationa_are, aecordingl7, :f'ull7 sustained 
by the record. 

6. The War Department records.show that accused ia 22 ,-rs ot 
age and single. Af'ter completing the 10th grade or' pubJ..ic achool he · 
enlisted· in the .lir Forces 5 August 1940 and thereatter on 26 Mq 1941 
he graduated from Casey- Jones School ot .leronautics, Newark, New- Jersey-. 
He completed the prescribed training command course at Freeman Field, 
Seymour, Indiana, was appointed a 8econd lieutenant, J.rarr ot the United 
States, 4 August 1944, and ordered to active dut7 the aame date. 

7. The .court was legall7 constituW and bad Jurisdiction ot 
the person &a.d the ottensea. No errors inJurioualy affecting the 
substantial rights of the accu88d were cOIIJllitted during the trial. 
In the opinion or t~ Bo~ of Review the record or trial is legally 
autticient to support the findings or iU,ilty and the sentence and to 
warrant confirmation of the sentence_. Dismissal ie authorized upon 
conT1otion ct a violation o't Article ·or War 61. 

,;;2,t1"M'4d. 7/. ~, Judge Advocate 

~ Judge Advocate 

~ =, Judge Advocate . 
2 ' 
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SPJGH-CM 278125 ., 1st Ind . 
;: 
~' 

.• .,,.• <. 
Hq ASF, JAGO, Washington 25, D. G. , 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case· of Second Lieu
tenant Grant E. Austin, Jr. (0-835571), Air Corps •. 

2. Upon trial by general court-martial this officer pleaded 
guilty to and was found guilty of absence without leave on two separate 
occasions, from 3 February 1945 to 12 February 1945 and again from 
19 February 1945 to 5 March 1945, in violation of Article of War 61. 
He was sentenced to dismissal and total forfeitures. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. , · 

' .
3. A summary ot the evidence may be found in the accompanying 

opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty. 
and the sentence.and to warrant confirmation of the sentence. I concur 
in that opinion. While accused was a student at the Flight Engineers 
School, Lowry Field, Colorado, he absented himself without leave for a 
period of 9 days, from 3 February 1945 to 12 February 1945 and for a 
period of 14 days, from 19 February 1945 to 5 March 1945. A letter 
dated 2 May 1945 from Headquarters Lowry Field, Denver, Colorado, for-· 
warded to this office, states that while in arrest pending the action 
or this office on this record or trial, accused broke his arrest on~ 
28 April 1945 and was absent from his quarters for a perioct·or several 
hours. · 

I 

I recommend that the sentence be conf'irmed but that the for
feitures be remitted and trui:t as thus modified the sentence be carri&d 
into execution. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should such recommendation meet with your 
approval. · 

~ - ~----q:..
3 Incls 	 MIRON C. CRAMER 
• 1. Record' or trial Major General 

2. 	Ltr from Lowry Field, The Judge Advocate General 
2 Ma;r 45' 

3. 	Form or action 

'( Sentence confirmed but .forfeitures remitted. G.C.V.O. 2.31, 19 June 1945) • 
.• • t 

. ···1 





(347)
.WAR DEPARTMENT. 

Arm:, Servioe Foroes 

In the Of't'ioe or The .bige A.dvooate General 


Wuhington. D.C. 


SPJGK • CM 278249 
,- 9 MAY 19"45 

UNITED STATES SAN BERNARDINO AIR TECHNICAL SERVICE ~ COMM.UI> 
v. ) 

) Trial b;y G.C.M., convened at San 
Ca.pta!n RAYMOND D. WALDM.UJ ) Bernardino Arm:, Air Field, Cali• 
(0-367453). Air Corp•• ) fornia, 8-9 Maroh 1946. Dismissal. 

------------------.....-----------OPINION ot the BOA.RD OF REVIER' ____________..,..____...._________LYON. HEPBU!Ul and ?rl)YSE, Judge .Advocate,. 

.. 
1. The Board of Renew hu examined the record of trial in the case 

of the officer named above and submits thi•• its opinion. to The .71.dge Ad
vooa.te General. 

2. The aooused -yraa tried upon the tollowing Charges and Specifications a 

CHARGE I1 Violation of the 95th Artiole of War. 

Speoitipation la (Finding ot not guilty). 
- . 

Speoitioation 21 In that Ca.ptaiu Raymond D. Waldman. 856th AAF 
Specialized Depot. did at Ontario. California, on or abo'Ut 
November 10. 1944. knowingly, falsely and ofi'ioia.lly report 
in a memora.ndum to Lt. Colonel John Riobard Lotze. Commandiag 
Officer of the 856th AAF Speoia.lized Depot. all.Cl with intent 
to deoein the a&id Lt. Colonel Lotze., that "this officer · 
(Raymond D. Waldman) ia ln possession ot two (2) 30x7 General. 
B•ply airplane ca,inga which he ha.a' on his prl.va.te oar. These 
oaainga are sorap a.irplam oa.ainga which came from this a.otiTit)r 
'sold to M:uehlatein and then sold to printe dealer by him. whom 
0 

he in turn bought them .f'rOL Thia offioel' ha.a a· aa.le alip 
ooTering them"• which statement wrongfully implied that he. 
the said Wald.ma.n. had purchased theae oaaings which he-knew 
to be falae. · 

CHARGE Ila Violation of the 96th Article of War. 

Speoifioation 1 a Iii that Captain Raymond D. Waldman, • ~ *• being 
ot.fioer•in-Charge ot salvage articles, and Purohuing aDd Con
tract Offioer of aforementioned depot at CJ:itario. California, 
did• on or about Ootober 1 •. 1944• wrongfully a.ooept eight 

- (airplane) oasiDgs a.s a gift from one B. E. Biheller•. a repre
sentative of H. Muehlstein & Co•• under auoh oiroumstanoea u 
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to bring discredit upon the military servioe, to the prejudice 
of good order and milite.ry dis oipline •. 

_ Speoifioati~n 21 (Identioal with Speoifioation 2 of Qiarge I; 
except that there are added at the end the words, 11to the 
prejudice of good order and military discipline".) . 

Before aocused pleaded to the general issue, defense oounsel ma.de a motion 
that Specification 2 ot both Charge I and Chs.rge II be stricken, urging as 
grounds that the apecifications are a.rgwnentative and fe.il to allege facts 
oonstituting e.n offense. Thia motion was denied. Defense counsel there
upon ma.dee. motion that _the prosecution be required to eleot under Speci
tioation l of Charge II as to whether it would prooeed upon the theory that 
the acts alleged were to the prejudio.e of g9od order and military discipline 
or· upon the theory that they oonstituted oonduot of a nature to bring dia
oredit upon the military servi-ce.- --X~-:.motion we.a likewise denied. During 
the trial, on the suggestioJi of the oourt end by agreement between the prose
oution and the defense, Specitioation 1 of Charge I ana Specification 1 of 
Charge I-I were a.mended to show ths.t the alleged offenses oocurred in Ips 
Angeles, California (R. 35). 

, Aocused pleaded not guilty to all Charges and Speoifioations. ·He 
was found not guilty of Specification 1 of Charge I, ·and guilty of all other 
Specifications and of' the Charges. No evidence was introduced 01' aey- previous 
oonviotion. He wa.s sentenoed to be dismissed the service. The reviewing au
thority approved the sentence and forwarded the record of trial for e..otion 
u?lder Article of War 48. 

3. Evidence for the prosecution. 

At all times material to the issues involved, the accused was in 

the military aervioe and was both salvage and disposal officer and purohas

ing and oontraoting officer for the 856th Army Air Forces Specialized Depot, 

Ontario, California (R. 36)• 


.lhder date of 22 June 1944, the War Department or GoTernm.ent and 
H. Muehlatein CoJl:!Pan;r• Inoorporated, a dealer in,sorap rubber, with bra.nch 

offices in Los Angele•, California. entered into a written contract by 

the terms of which the R. Muehlstein Company purchased and, for the ninety 

day period between 22. June 1944 and 22 Septjember 1944, was to receive all 

airplane tires and inner tubes disposed· ot as aorap or waste material at· 

the Ontario base of the 856th AAF Specialized Depot. The termination.date 

of this oontraot was extended to 22 Ootober 1944 by a supplemental agree

ment entered into orally on 15 Sepj;ember and reduced to writing and signed 


. on 28 September 1944. In his capacity as oontraoting off'ioer, the accused 
signed' both the contract and the supplemental agreement on behalf of the 
Government. Both were signed ·on behalf' of the H.. Jduehlatein Compacy b;y · 
Mr. B. E. Biheller. manager of' its Los Angeles branch. Both instrument• 
were.introduced in evidence without objection (R. 12, Ex. Aa R. 15, Ex. B). 
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. . 
This contract wu let· on competitive bids, after bida had been. in

vited a. second time. The first invitations for bids, which were sent out 
during April 1944, produced none that was acceptable, and no contract wa.a 
let. A bid by the H. Muehlatein Compa.ey was among those rejected at that 
time (R. 11). A short time after the rejection of these first bids accused 
and a Lieutenant Zieman from Headquarters Ninth Service Command visited the 
Los Angeles offices of the H. Muehlstein Company in an effort to negotiate 
a. sale of the scrap· rubber. The negotiations resulted in a new offer by 
the camp~, but not in the consummation of a contract. New invitations 
for bids were 1aent .out unier date of 30 May 1944. The H. Muehlstein Company 
and one other bidder submitted bids upon this ocoa.aion. The scrap rubber 
was bid for on a unit or per pound basis. The bias were processed in the 
usual manner, being submitted to both the ooilllll8.Ilding oi'ticer of the 856th 
AAF Specialized Depot and to Headquarters Ninth Service Command (R. 38). 
It having been determined that the bid ma.de by the H. Yuehlstein Comp~ 
was the better, the contract was a.warded to that company. 

The accused and Mr~ Biheller first became personally acquainted 
upon the occasion that accused went to Los Angeles in an effori to ·negotiate 
a sale of the tires and tubes (R. 11). 'lhey thereafter became good friends, 
and during the life of the contract, they, together with their' respective 
wives, frequently visited in ea.oh other's homes (R. 14). 

Shipments under contract, in carload lots, were begun early in 
July 1944•. Uoder applicable Technical Orders then in effect, all tires 
and tubes which the inspectors under accused's supervision determined to . 
be no longer repairable and usable on airplanes, except such e.s were withheld 
for adjustment with the manufacturer because of defectire oonstruction, tell 
within the classification of "scrap, n and were del1vered under the contract , 
(R. 40). Some of the tires properly falling into this classification of 
scrap were still serviceable for use on ground equipment (R. 40-41)• 

. During either the latter part or July or in August 1944, upon a.n 
ocoaaionwhen Mr. Biheller was at Ontario, the accused remarked to him that 
some.of the scrap airplane tires would fit on a passenger car, expressed 
his .need for eight tires and asked if ¥JO. Biheller could obtain them tor 
him (R. 15-16). Mr. Biheller replied in the affirmative, and upon return
ing to Los Angeles, had eight 11 30 by 7" airplane tires selected tor accused 
from among tires theretofore received by the H. Muehlstein Company from 
the 856th AAF.Speoialized Depot. These tires were set aside in the oompaey's 
warehouse, and during either the latter part of September or early part of 
October 1944, the accused personally called at the warehot.!e for the tires 
and carried them away (R. 16,28). At this time aooused offered to pay for 
the tires and requested a. sales slip or invoice for them (R. 16,25). The 
eight tires had cost the H. Muehlstein Company a total of only eighty-seven 
cents (computed on the basis of the price per pound paid for them under 
the terms of the contract) (R. 24), and Mr. Biheller·told accused that since 
the dollar value of the tires was negligible, he 'WU llOt going to send_ him 
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a bill or inToioe for them, tha.t.. it would ooat more than the amount involved 
to run the it'3ms through the oomp~'s books (R. 16). It was Mr. Biheller'a 
intention to ma.lee a gift of the tires (R. 25). Aocuaed stated that he 
definitely wanted a sales slip or invoice in order that the legality of his 
possession ot the tires could not be questioned (R. 16). Mr. Biheller told 
him to go ahead and forget tlielll&tter, that he was not going to send him a 
bill. Later, upon several different occasions, accused mentioned his desire 
for a sales slip or invoice for the tires,. but Mr. l?iheller. disregarded these 
requests and failed to furnish a.ocused with any evidence of ownership (R. 17, 
26). 

On or about 10 November 1944, Ueutenant Colonel John R. Lotze, 
Commanding 01'fioer, 856th AAF Specialized Pepot, was informed by his in
telligence off'ioer, "Lieutenant Coble," that the latter had received a. 
report from a civilian that accused was using airplane tires on his private 
_automobile (R. 36). · Colonel Lotze and Lieutenant Coble thereupon investigated 
and found that aocuaed wa.s using "30 by 711 airplane tires on the rear wheela 
of his automobile. Accused was called before Colonel Lotze to explain his 
possession 8.Ild use of the tires. Accused thereupon stated that while ori 
ginally the tires had been a pa.rt of the Depot's stock of scrap rubber, he 
had purchased them from a dealer (R. 36 ). During this conversation, Colonel 
Lotze expressed the opinion that it was indiscreet and a display of poor 
judgment for accused to be using the tires on his automobile, and he directed 
accused to explain in detail his possession of the tires, by written memoran
dum.. (R. 36). Accuaed complied with this direotive the aa.me day. The memo
randum that he delivered to Colonel Lotze was identified and introduced in 
evidence without objection (R. 37, Ex. D). It read as followsa 

"This officer is in possession of two (2) 30x7; General• 8 ply 
airplane ca.sings which he has in his private oar. Thes~ casings a.re 
scrap airplane ca.sings which came from this activity sold to Muehlstein 
a.nd then sold to a private dealer by him, whom he in turn bought them 
from. This officer has e. sales slip covering them. This officer 
has looked these casings over personally and found that they are. 
sorap as unfit for use on airplanes, but not on vehicles. To make 
this more explicit, these casings were sold on Contract No. W 04-407 
(SCIX)s-1, and resold." 

Colonel Lotze delivered this memorandum to his Intelligence Officer with 
instructions to "follow through," and did not himself personally participate 
in the investigation further. · 

Thereafter, Captain Douglas E. Bergman, assistant Intelligence 

Officer, SBATSC, either took over the investigation or else·oonducted an 

independent investigation of the same matter, from San Bernardino Army Air 

Field. He first questioned accused on 4 December 1944. During this initial 

interview, accused was asked if he was in.position to present a sa.1ea certi 

ficate for the tires (R. 50). He replied that his wife had the sales oer

tifioate at their home. Captain Bergman thereupon requested that accused 
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bring the certificate with him upon his next appearance (R. 60). Accused 

reappeared before Captain Bergman on 6 December and at that time stated 

that his wife had lost the sales certificate and that he was therefore 

unable to produce it (R. 60). After further questioning and after Captain 

Bergman pointed out particulars inwhieh a.oouaed's statements made on 6 

December were in conflict wi_th statements theretofore made by him on 4 

December and in which they were inoOJ11patible with the facts as Captain 


· Bergman had learned them from other sources, accused admitted that Mr. 
Biheller gave him the tires. He stated also that after the inviestigation 
was begun, Mr. Biheller had, at his request, obtained from a customer of 
the H. Muehlstein Company and delivered to him a sales certificate for the 
tires (R. 60). Aooused did not at any time produos this sales oertifioate 
before Captain Bergman. Being then under orders to- attend a sohool at 
Wright Field, aooused agreed to make a written statement in order that 
he might proceed. He did this,· having. be~n_ first fully warned and advised 
of his rights (R. 51). This. itat~une?l:tns identified and introduced in 
evidence without objeotion -(R. 51, Ex. E). In this written pre-:trial state• 
ment, after .1etting out fully the oircumatancea under which the oontraot wa.a 
entered into with the H. Muehlstein Comp&IJiY', and his oonneotion with its ne
gotiation, aoouaed made the following statement with reference to obtaining 
the eight tires in questions 

n6 ••I decided I would like to obtain some of these tires that 
could either be repaired or used without further repair for use on 
my vehicle. I told Mr. Biheller on approximately the lat of July, 
after the contract had been awarded and shipment had started, that 
I would like to obtain some of these tires for m:, own use from his 
yard. He said that I. oould have some and that he would give them 
to me. · I suggested that I preferred to pay for them in view of 
army regulations, etc. but Mr. Biheller stated that due to the faot 
that we were friends, other than business, and that the relative 
oost was negligible. to overlook it. I arranged then to oome into 
his yard and piok the tires I wante4 but due to business I was unable 
to do so and I suggested that he piok out eight (8) tires for me. I 
.then arranged to pick them up on my next Tisit to I.os Angel es, whi oh 
would be approximately the 1st of August. This was not done and 
later. on a visit to I.os Angeles about the 1st of October. I picked 
these tires up and suggested that I get a sales slip 8Zl.d he stated 
that he would give me one himself but I said I preferred having one 
from a customer of his, in other words a sales slip from someone 
other than himself. No money was involved in the transaction but 
the tires w~re given to me b;y Biheller and he said he would a~ange 
for a sales slip from one of his customers• who I am not a.oquainted 
with. Later, on a visit to Los Angeles. Mr. Biheller delivered to 
me a sales slip for the eight tires involved from a Mr. Don Bishop 
of Don's Tire Shop I belien was the name. I do not have in m:, 
possession at the present time the above sales slip due to the tact 
that my wife misplaced itJ however, if necessary, .I believe that I 
can obtain a duplicate sales dip.• 
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Also in this pre-trial statement, aocused said that he kept three of the 
eight tires for his own use, gave tour of them to Lieutenant J. H. Wa.lker, 
a friend, and gave one to Prin.te Malcolm U. JoAaa for aiding him in mount
ing the three tire• on his own car. Neither·Lieutenant 1Ia.lker nor Private 
Jonas pt.id him 1.n7 mo:asy for the tires they receind. Before :mounting the 
tires on his own oa.r, accused buffed off of them the word "airplane" and 
such other mark• e.s identified them as airplane tires, •so as to eliminate 
the psychological effect that we.a likely to develop from an officer driving 
with airplam tires on his oar." He said that the tires were obtained for 
use on a non-profit basis and without e.ny intent. on his part to defraud the 
Government or e.nyone else. They were obta.ined after the contract had been 
entered into and had no bearing on the contra.ct or on his administration 
of it {F«. E). 

Captain Bergman, together with a civilian tire inspector, examined 
all eigh1; of the tirea in question. Captain Bergman said that all eight 
were salvage tires, properly classified u •scrap• Ul:lder Technical Orders 
then in effect (R. 53 ). · Pictures were taken ot the three tires found on 
a.couaed•a automobile am these pictures were introduced in evidence without 
objection {R. 52-53, Exs. F,G,H,I). The pictures shaw where the identifying 
marl$:a had been butted oft the tire,. · 

, During cross-examination, upon being questioned with reterenoe to 
whether airplane tires were in common use on prive.te vehiolea, and with 
reference to the disposition made by- the H. Muehlstein Comp~ ot tire•• 
purchased by it as sorap rub"er, Captain Bergman made the tollOW"ing atate
ment;a • · 

"•••Let me answer that queation thia way-. I oan give the facts 
e.s far a.a I know. Biheller is the representative of' :Muehbtein 
Comp&.JV, whioh is one of the two aorap rubber dealers in the country 
who operate on a large soale. They- were a representative of the 
Rubber Reserve Compaey, whioh under the old set-up took oTer scrap 
rubber up until January l last year. Now they then - all the whole• 
salera. - they re-sell these tire• on &Dir basis that they oa.n. Those 
that can be re..-sold for use, they sell on that basis. Those which 
are damaged beyond repair, th&t can not be better used,· they sell 
for scrap rubber .ba.ok to the rubber oompaniee. .Biheller had a oon
traot with this Don Bishop, or Bishop Tire Company, who allegedly
gave the a&lea •lip in this case, to purchase so ma.cy tires from 
the Muehlstein Compa.ny each da.y. Bishop aotually maintained his 
place of business right· at the Biheller y-ard, and he spent each 
da;y-, together with employees that he had there, picking out tires 
that he.could use for re-sale. Ba then re-aold those tires tor a 
while to various dealers in and around· Loa .Angele,. At the time 
the investigation was conducted, he sold to one used tire dealer; 
Biheller sold tires for• nr:, recollection is that he had a oontraot 
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for seventy cents a tire that he charged Bishop. Bishop then re-sold 
them on the basis - that is the tires tba.t were repairable or recappable 
to resell - of ~l.50 to this dealer a.nd then those tires which didn't 
require repairs, but which were good emugh for use as they stood, 
he paid a dollar for, and re-sold them to a dealer for two dollars, 
who then re-sold them at whatever retail price he oould• get. There 
was no OPA ceiling on airplane tires beoause no one anticipated they 
could be used on ground equipment, and you could buy or sell at erry 
price you could bargain for.•••• (R. 56). 

Mr. Biheller atated that sometime in either November or Deoember 
1944 (in Deoember, he believed), the aocuaed advised him that he (aocuaed) 
was being investigated for having the airple.ne tire• on hi.a oar, and re• 
quested that l!r. Biheller procure for him a sales slip covering the tires. 
Aooused suggeated that in viEM' .of their business relations, it would be 
better if the sales slip were issued by someone other than the H. Muehlatein 
Compa.n;y (R. 17). Mr. Biheller thereupon procured from Don Bishop and delivered 
to accused a sales slip which purported to convey to accused the eight tires 
in question (R. 17). An instrument dated 6 Ootober 1944, identified by Don 
Bishop as a true copy of the sales slip which he delivered to Mr. Biheller, 
was introduced in evidence (R. 30, Ex. c). · It purported to convey to accused 
eight used airplane tires at a price of i2~50 per tire, the total amount of 
the bill being $20.50, including tax. Mr. Bishop stated that he delivered 
the original of this instrument to 1!r. Biheller, at the latter's request, 
sometime durin~ the latter pa.rt of November or. the early part of December 
1944 (R. 33,34). . ., 

...,('." 

. Over objection by defense counsel, Mr. Biheller wa.s pe nni tted to 
testify that by telephone the aocuaed requested that.,in the event Mr. 
Biheller were questioned about the matter., he inform his questioner that 
aocuaed purchased the tires from Don Biahop (R. 21). Likewise.over ob
jection,_ Mr. Bishop was permitted to testify. that upon one occasion, after 
remarking to him that he did not think there 'Would be all¥ aftermath to 
the sa.les slip, accused added., "If there is, wey all you have to say is 
that m:, wife came down with Mr. Biheller to your place on Western and picbd 
up the tires and gave you the money"(~. 33). 

Mr. Biheller stated that all parties concerned acted in perfect · 
good faith., both in entering into and in keeping both the contra.ct and the 
supplemental agreement between the H. Muehlstein Compall¥ and the GoTel"%ll'llent. 
Both the oontraot and the supplemental agreement were scrupuloully carried 
out by the makers. Accused had not mentioned getting a.n;y tires for himself 
prior to the time the contract was entered into and did not at a.ey time 
make aey improper request of him (Mr. Biheller)~ nor did the H. Muehlstein 
Company receive any tires or tubes that were not properly classifiable as 

, 	 "scrap" (R. 22-23). The H. Muehlstein Comp~ was the-world's largest 
dealer in scrap rubber, doing an annual vol:ume of business in excess of 
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0 

one million dollar• (R. 22). 

4.. For the defense. 

A motion tor findings of not guilty of Specification l of both 

Charge I alld Charge II we.a ms.de· and denied. · . 


Colonel Lotze, recalled a.a a witness for the defame, expressed 
the opinion that both the contract. and the supplemental agreement ·between 
the H. Muehlstein Compa.ey and the Govermeut.were entered into in good fa.ith 
and that only tires and tubes properly olusitied a.a "scrap" were delivered 
thereunder (R. 64 ). Mr. Stewart .L nmley, Chief Inspector at the 856th 
Specialized Depot, 'Who we.a responsible tor the impection and proper classi 
fication ot all tirea handled at the Depot, stated that at no time did ac• 
cused ever request him to classify a.a "scrap" a:ny tire that wu not, and 
that all tires olaas itied u "scrap" properly belonged in that ole.alifica
·tion (R. 72). Mr. Wilbert c. Johnson and Private Malcolm M. Jona.a, tire 
inspectors at the Depot, the former of whom had had 26 years• experience 
in the rubber industry and the latter of whom had had eight, likm.se stated 
that at no time did aocuaed ever request them to.make an improper olasaifioa
tion of a tire (R. 70,75). Both expressed the opinion that accused under• 
stood the aalnge business aIJd waa well qualified for the job he held (R. 
68,75). Mr; Johnson stated that the gra.ding wu done under rules that rarely 
left a:c,;y question as to the classification to be given a tire. ·:ue and accused 
had often examiDBd tire11. together and had always been in accord in their ap
praise.la (R. 75). 

Private Jonas, to l'lhom accused gave one of the tires for aiding 
him in mounting his own, stated that it was common knowledge around the 
Depot that the airplane tires could be used on passenger oars: He himself 
had mentioned this fact to accused. to Colonel Lotze, and to a number of 
civilians and had ~oirtted out to them that some of the scrap tires were 
still serviceable for that purpose (R. 68). He requested accused to get 
some of the tires for him and accused agreed to try (R. 69). He paid no 
money for the tire he reoeived from accused and returned the tire to accused 
upon hearing of the investigation (R. 69,70). 

Lieutenant John H. Walker stated that accused gave tour of the tires 
.in question to him early in October 1944. refusing to accept payment for them 

(R. 64A,65). Lieutenant Walker had previously expressed to accused a desire 

to purchase some of the tires it the •contractor" was selling them. Accused 

promised to find out whether or not the tires could be purchased and to get 

some for Lieutenant Walker if he could {R. 64A). Lieutenant Walker was 

still using the tires on his automobile and had driven them approximately 

3500 miles since October (R. 66 ). . 


. ' 


Fhotographs of a tire recapping station {Blencoe & %an) situated 

in Santa Ana, California. and of tires on display at the station were iden

tified by the photographer and introduced in evidence (R. 77-79, Def. Exs. 
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1,2). The photographs were te.ken during the week preceding the week of 
trial. One shows an a.dvertiaement, painted in large lettering extending 
completely a.cross the front of the station, a.dvertising •Airplane Tires• 
for sale a.nd stating that no certificates were needed for their puroha.ae 
(Def. Ex. 1). The other shows a tire of the same size as those in ques
tion that was on display in front of the station, upon which the words 
"Royal Airplane Tire" clearly appeared (Def. Ex. 2 ). The photographer 
stated that there were at least 15 to 25 similar tires on display inside 
and outside the station (R. 79). Mr. Paul Dutton, operator of a filling 
station in Santa Ana, stated that the tire station shown by the picture 
had been advertising and selling airplane ti;-ea for uae on privately owned 
vehicles since sometime in October 1944 (R. 82). The tires were in common 
use on private passenger cars and trucka, a.nd some of the larger airplane 
tires were being used on tractors {R. 83). 

Upon being advised of his right to testify under oath, to make 
an unsworn statement, or to remain silent, the a.ccused eleoted to testify 
under oath. He was born in Denver, Colorado, attended public schools through 
the second year of_high.sohool, attended an accredited military soh09l for 
two yea.rs and then attended Purdue University, where he studied Mechanical 
Engineering and had one year of R. O.,,. c. training. He did not graduate 
from ~ue. He was commissioned in the Officers Reserve Corps on 16 ~ 
1938. He is engaged in the restaurant business in Denver, Colorado, 
operating under the trade name of "Waldman' s Donut Shop• (R. 86 ) • Financial 
statements, whioh accused stated were prepared by a. Certified Public Account
ant, and .which show that accused was one of two pa.rtnera Ollldng equal in
terests in Waldman's Donut Shop, th&t the partnership had a net worth of 
$16,070.06 as of 31 December 1944 and that its net earnings for the oalen
dar year of 1944 amounted to $10,129.14, were introduced in evidence (R. 
86-87, Def. Ex. 3). Aooused was oalled to extended aotive duv on 6 
January 1942. Following findings of a. Retirement Board, he was ordered 
retired from active duty for physical reasons, effeotive 29 November 1943. 
He protested against being retired, and as a result ot his protest and of 
letters which he obtained from Brigadier Generals R. s. Bun,ell and Morris 
Berman and Lieutenant Colonel Gardner Brown, setting out that &ooused's 
servioes were urgently needed., he was restored to e.n a.otive duty status. 
The mentioned letters were introduced in evidence (R. --s7, Def. Exs. 4,5,6). 
In January 1£144, he was assigned to duty at Ontario as Chief, Rubber Salvage 
and Disposal Division, and in :!!Aywas ma.de Purohasing and Contraoting 
Officer (R. 88). He ?irst met Mr. Biheller while endeavoring ~o negotiate 
a sale of the sorap rubber. He asked 1lr. Biheller for no personal favors 
and did not mention getting tires for his own personal use prior to the 
time that the contract wa& entered into on 22 June 1944 (R. 89). The con
tract as finally let was approved at Headquarters Ninth Servioe Command 
(R. 89). As he recalle~, it was sometime in August 1944 that he first asked 
A'ir. Biheller about getbing tires (R. 89-90). At the time ·ot first mentioning 
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the. matter, he told Mr. Biheller that he would like to buy some of the 
tires if 1ir. Biheller oould arrange it. 1fr. Biheller replied that he 
thought it could be arTanged (R. 90). At the time of actually acquiring 
possession of the tires in Los Angeles, he asked Mr. Biheller how muoh he 
(aooused) owed for them. Yr. Biheller replied that the amount was negligible, 
to which accused replied, "That's all right, I still want 1;;o - want you to 
charge me for them and I want to pay for them" (R. 90). Mr. Biheller in
sisted that he did not want to charge accused for the tires because he did 
not want to charge more than the tires had cost, e.nd the amount involved 
would not justify the bookkeeping involved. Accused told him that he wanted 
something to evidence the fact that his possession of the tires was legal, 
so as to avoid embarTassment to him.self, his command, or anyone else con
cerned (R. 91). Ll.eutenant Walker and Private Jonas had previously a.sked 
accused to get tires for them, and accuaed asked for and obtained the 
eight tires in order that he might have two for his own use, four for Lieu
tenant Walker, and two for Private Jonas. .(R-. 91). Ii, gave four of the tire• 
to Lieutenant Walker, refusing to aocept pay, which was tendered (R. 91). 
He delivered two tires to .Private Jonas but, through mistake, gave him only 
one of the airplane tires (R. 92). Upon at least five different occasions 
between the time he came into possession of the tires in October and the 
time he appeared before Colonel Lotze on 10 November 1944, accused talked 
to Mr. Biheller about the latter's giving him a bill for the tires (R. 93). 
Since Mr. Biheller did not himself want to give a bill for the tires accused 
finally, during one of the conversations that took place before 10 November, 
asked him if he (Biheller) could get one of his customers to give him 
(accused) a-sa.les slip. Mr. Biheller replied that he thought that could be 
arranged, and agreed to attend to it (R. 93). Accused was not under the 
impression that he wa.s oa.lled before Colonel Lotze on 10 November 1944 with 
especial reference to the tires. The matter arose incidentally while he 
waa in Colonel Lotze's office on other business. Colonel Lotze saw the 
tires on accused's oar, which waa parked·nearbY', and uked what killd they 
were (R. 93). Accused replied that they were airplane tires, whereupon 
Colonel Lotze asked where they came trom. Accused replied, 11 They oame from 
here, • • • but I didn't take them off this plaoe here.• The ensuing· oon

. veraation between himself and Colonel Lotze was recounted by aocuaed u 
tollowaa 

"He aaya, 'Are you covered on the deal?' I said, 'Yea, I am.• 
He said, 1Well, how are you oovered? 1 I says, 'I have a sales 
slip concerning that.' He says, 'You have?' I said, 'Yes.• 
He sqs, 'I think that was a very indiscreet thing to do, inas
much as you are the one in charge of the Salvage and Disposal, 
obtaining tires' - pardon me, I mean •using tires that were 
obtained from the activity. You are liable to bring oritioiam 
on yourself.' I says, 'Do you want me to take the tires off?' 
He says, 'No, that won't be neoeaaary.' · He says, 'Just write 
:me a, memo to the effect,· for rq file, what you have just told me." 

10 
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Colonel Lotze definitely stated that he wanted the memorandum for hia file, 
and in testifying that he did not usign that as his reason for wanting it; 
he was miste.ken (R. 94). He did not at the time inform aocused that the 
matter wa.s under official investigation from any souroe. Aooused did not 
feel that ·th.ere was anything wrong about the manner in whioh he had ac• 
quired possession of the tires, or in the taot that he waa in possession 
of them, but when Colonel .u:>tze failed to acoept his verbal expla.nation 
of the matter and demanded a written memorandum, it caused him to worry. 
He and Colonel Lotze had not gotten along well together, either in their 
personal relations or in their business relations. One thing whioh had 
oaused friction between them was that acoused had made a number of sugges
tions intended to improve the efficiency of their department, which sug
gestions had been promptly turned down by Colonel Lotze, only to be adopted 
later without accused receiVing credit for them (R. 95). After thin.kulg 
the matter over, accused conolUded that Colonel Lotze was out to "hang" him., 
and he became "panicky'. 11 Having already told Colonel Lotze that he had a 
sales slip for the tires, he fel.t that he had to inolude that representation 
in his written memorandum, e..nd aooordingly did so. The representation was 
false JLnd he knew it was false at the time he ma.de it (R. 96 ). He knows 
now that it was wrong and regrets having made the false statement. It is 
the only thing of its kind he has ever done J the only a.ct of his career 
that he has oooasion to regret (R. g,._, 1 • Mr. Biheller had already told him 
that he would procure the sales slip for him e.nd he assumed that he would 
(R. 95). Aooused intended to pay for the tires when he got them from Mr. 
Biheller and the only reason he did not was because Mr. Biheller did not 
want to aooept pay for them (R. 96 ). ·He buffed the identifying marks ott 
the tires, not because he thought there was ~hing wrong about his 
possessing them or the manner in vm.ioh he had acquired them but only be
cause, due to the position whioh' he held, oiTilians might be suspicious 
of his use of airplane tires, a thing whioh he wanted to avoid (R. 96). 
Without their identifying marks the tires would not be recognized by the 
ordinary individual as airplane tires, but they would be readily recognized 
for·what they were by a person who knew tires (R. 96). 

On cross-examination, aooused said that he was not certain when 
he first talked to Mr. Biheller about getting the tires, whether it was in 
August, as he testified, or around 1 July 1944. as set out in his pretrial 
statement to Captain Bergman, but that the contract had been in effect for 
approximately a month and that approximately fifteen oars of tires had been 
shipped under it (R. 97). Aocu.sed stated that the following statement con• 
tained in his pretrial statement to Captain Bergman was corrects 

"I suggested that I preferred to pay for them in view of arm:, 
regulations, eto., but Mr. Biheller stated that due to the 
fact that we were friends, other than business, and that the 
relative cost was negligible, to overlook it. 11 

And that he and Mr. Biheller actually had that conversation the first time 
they disoussed the tires ~R. 98). 

' 11 
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5. Specification 2 of both Charge I and Charge II. These specifica
tions charge the identical offense~,viz., that of having made a false 
official statement with intent to deceive, as a violation of both Article 
of War 95 and Article of War 96. This is permissiole and there is no in
'oonsistency in findings of guilty under both Charges, nor are the findings 
illegal as placing accused twice in jeopardy for the same offense (CM 
230222, Daly, 17 B.R. 331, II Bull. JAG, March 1943, P• 96J CM 252773, 
Jone.a, 34 B.R. 189, III Bull, JAG, August 1944, p. 345). The specifica
t'Ioiis a.re legally sufficient to charge the offenses intended and are not 
vulnerable to the objections urged against them by defense counsel. They 
quote fully the ma.teria.l portions of aocuaed's memorandum to Colonel Lotze, 
and sufficiently allege that the representations ot fact therein contained 
were false, that they were known by a.ccuaed to be fa.lse at the time he made 
them, and that they were ma.de in an official report with intent to deceive. 
Accused's report to Colonel Lotze, as quoted in the specifications, when 
considered as a whole, is not deemed ambiguous. Accused therein clearly 
stated that he purchased the casings from a private dealer and had a sale 
slip covering them. There was no need for the pleader to attempt to explain 
in the specifications what accused meant by statements which were quoted 
with sufficient fullness to make obvious what he had clearly represented. 
The fact that, in directing attention to the particular portion of the 
memorandum claimed to be false, the pleader alleged that accused "implied"· 
that which he had in fact clearly stated neither rendered the specifications 
argumentative nor accused's actual representations less oerta.in. We a.re un
able to see wherein accused oould have suffered injury as a. result of the 
form of the specifications. The motion to strike was properly denied. 
There is no dispute in the evidence a.bout the fa.ct that accused's repreaen• 
tations that he purchased the ca.sings from a. private dealer and ha.d a. sale 
slip covering them were false and known to him to be false a.t the time he 
ma.de them. They were made by aoouaed to his oonuna.nding officer, in a. report 
which the latter, acting fully within his rights, had directed accused to 
make. The report or memorandum was therefore an official statement, and the 
false representations were obviously made with inte~t to deceive. It is too 
well established to permit of diso·ussion that for a.n officer to make a. false 
official statement with intent to deceiw constitutes a violation of both 
Article of War 95 and Article of War 96 (Dig. Op. JAG, 1912-40, sec. 453 
(18), and Seo. 454(49)J par. 152a, MCM 1928). It follows that the record 
is legally'suffioient to support-the findings of guilty of Speoifioation 2 
of Charge I and Specification 2 of Charge II. The only punishment imposed , 
was that of dismissal, .-o it is apparent that the a.ot which was charged a.a 
two offenses was treated by the court as but a single offense for the pur~ose 
of punishment. 

Speoifioation 1 of Charge II. This specification charges, a.s a viola
tion of Article of War 96, the identical offense that Specification l of 
Charge I, of which specification accused was· found not guilty, charged a.a 
a. violation of Article of War 95. There is· no legal inoonsistenoy in the 
two findingsJ proof of facts which would support a finding of guilty under 
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Artiole of War 96 would not neoessarily support a. finding of guilt7 under 
Artiole of War 95 (CM 230222, Daly, supra). Furthermore, the Board of 
Review has heretofore committed i tsel:t' to the rule that 1.ncol:l.Sistent ver
diots of guilty and not guilty do not vitiate the fonner (CM 197115 (1931), 
3 B.R. 81, Dig. Op. JAG 1912-40, seo. 395 (44), P• 230J CM ETO'l453 (1944), 
III Bull. JAG, P• 285). There is no dispute in the evidence about tho fact 
that,aooused received the eight tires in question aa a gilt. Nor can there 
be any doubt that at the time of acquiring possession of the tires, accused 
knew he was reoeiving them as a gitt. Aooepting acoused' s own version of 
the transaction, as cohtained in his pre-trial statement, ree.ffirmed in 
this partioular during the trial, Mr. Biheller made it clear the first time _ 
accused talked to him about getting the tires that he intended to make a 
gift of them. This was several weeks before posaession of the tires passed 
to aoou.sed. Accused accepted this gratuity from the bra.nob manager of a 
oorpora.tion with which it we.a his duty to carry on negotiations as an agent 
ot the Government, and the gift was bestowed from property belonging to the 
corporation. The contract, which aocused had been instrumental in negotiating 
and which he had signed ill his o.f'fioia.l capaoity, we.a still in effect, and 

- the tires that were delivered thereunder as "sora.p" were graded and classified 
under aocused's supervision. In addition, after a.caused ha.d made arra.ngementa 
for obtaining the tires in question, the oontraot waa extended thirty days 
beyond its original termination date. Even though the gift me.y not in taot 
have influenoed the accused either oonsciously or suboonsoiously to the ex
tent of rendering him less independent, exaoting and zealous in the pertormanoe 
of his duties as salvage or oontraoting officer, it cannot be denied that in 
view of the relation.ship between the parties and the attending oiroumatanoes 
in this case the acceptance of the gift by the aoouaed not only brought dis
credit upon the military ser'Vioe but constituted conduct prejudicial to good 
order aDd military discipline in violation of Article ot War 96, in that the 
tranaaotion we.a in contravention of the spirit it not the letter of the follow• 
ing Army Regulations, to wita 

"There are limitations upon the ·activities ot officer• and 
other personnel subject to military law. The general prin• 
oiple underlying such limitations is that every member of the 
Military Est&blishment, when subjeot to military law, is bound 
to refrain from all business and profesa ional a otivities and 
interests not Qireotly conneoted with his military duti.ea 
which would tend to interfere with or hamper in an:/' degree hie 
full and proper disoharge of such duties or would normally give 
rise to, reasonable suspicion that such participation would 
have that effect. ~ substantial departure fro.m this under
lying prinoiple would constitute conduct punishable under the 
.Articles of Wa.r." (pe.r. 2e{2), AR 600-10, 8 July 1944).

- .. . 
The regulation.a themselves give the following as an example ot outaide ac
tivities to which they have referenoea_ 

"Acceptance by an officer of & aubata.ntial loan or gift or 
aey emolument from a peraon or f'il'lll. with whom it ia the 
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offioer 1a duty as an agent of the Government to oarry on 
negotiations. 11 (par. ~,!(2)(a)l, AR 600-10, 8 July 1944). 

!t is true that beoaus e or the manner in which they were purcha.sed the cost 
of the tires to the H. Muehlstein Company was only a nominal sum, but this 
is not neoessarily the test or-standard by which to measure their value or 
worth to the accused. It is common knowledge that at the time the gift wa.a 
ma.de, automobile tires could not be purchased at will on the open market. 
·Under such oiro'lmlBta.nces, the gift of eight serviceable tires must be oon
sidered as a substantial gift. The record is legally sufficient to support 
the finding of guilty of Specification 1 of Charge II. It should be added, 
however, in fairness to the accuaed, that no contention was made a.nd. there 
is no evidence to show that he was guilty of f~aud in his dealings with the 
H.Muehlstein Company. 

No error wa.a committed by the oourt in permitting Mr. Biheller 
and Mr. Bishop to testify that accused requested them to niisrepresent to 
anyone inquiring of them the true source from which and manner in which he 
had acquired the tires. The evidenoe wa.s admissible a.a tending to show a. 
consciousness of guilt. 

6. War Depar"bnent records disolose that· this officer is 32 years of 
age, married, and the father of one child. He attended Kemper Military 
School for two years and Purdue University for four years. In 1930 he was 
nomi~ted by United States Senator Lawrence C. Phipps for examination, as 
First Alternate Candidate from the State of Colorado at large, for admission 
to the United States Military Academy. He failed to pass the mental examina
tions and was found to be physically disqualified for admission to the Aoademy
beoause of defeotive vision. In private life he was engaged in the restaurant 
business in Denver, Colorado. On 3 May 1938, he was appointed as a second 
lieutenant, Army of the United States, Offioers' Reserve Corps (Infantry). 
After a number of brief tours of aotive duty, he was ordered to extended ao
tive duty on 6 January 1942. He was promoted to the grade of first lieu
tenant on 12 June 1942 and to the grade of oaptain on 17 February 1943. As 
the result of a Retirement Board's having found him physically disqualified 
for military service beoause of defective vision, he wa.s retired from aotive 
duty on 29 November 1943. He was orde-red baok to aotive duty for limited 
service on 9 Deoember 1943. 

7. The court wa.a legally oonatituted and had jurisdiotion of the person 
and offenses. No errors injuriously affecting the substantial rights of ao
oused were oommitted during the trial. In the opinion of the Board of Review 
the reoord of trial is lega.lllr sufficient to support the findings and sentence 
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and to warrant oonfirmation ot the aentenoe. A aentenoe of diamiasa! ii 
mandatory upon conviction of a violation of Article of Wa.r 95 and.is au
thorized upon oonviction of a violation of Artiole of War 96. 

• Judge .Advooate. 
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S.l-'JGK • CM 278249 

Hq ASF, JAGO, Washington 26, D. c. 

TOt The Secretary ot War. 

l. Pursuant to Exeoutin Order No. 9566, dated May- is, 194S, there 
are tranamitted herewith for your action the record ot trial a.nd the opinion 
of the Board ot Review in the oaee or Captain Raymond D. Waldman (0-36746Z ), 
Air Corps. 

2. Upon trial by general oourt-u.rti&l thie o:f'fioer n.s found guilty 
ot ma.king a false of'fici&l ata.tement with intent to deceive in rlolation 

· ot Article of' lftr 95 (Charge I} and of wrongfully accepting a. gift from a 

repreeentative of a govenaent oontraotor in rlola.tion ot Article ot lfa.r 

ge (Chl.rge. II). He· wu sentenced to ~ dia~aJed the aervioe. fh• revi•• 

1ng a.uthority- a.pproved the a.eirtenae-a.na:?onra.rded the record of, trial tor 

a.otion U?lder Article {)f W'IU"" 48. · 

3. A eummary of the eTidenoe DJ&1 be tound in the aooomp&IJiYing opinion 
of the Board ot Rertw. The Boa.rd b ot the opinion tha.t the reoord of trial 
ii legally auf'ticient to support the findings and the sentence &lXl to warrt.nt 
oontirmation' of the aentenoe. I oonour in that opinion. . 

After a, oont~o'tl h&d been legally ud properly entered into be• . 
tween a priTat• oontraotor and the United StatH for the sale to the former 
ot rubber, olaHU'ied u scrap, and had been in force tor SOllle weelca, a.c• 
0\18ed, who wu th• oontraotiug officer, aought to purohaae eight rubber 
oa.ai~a or tires, which were a pa.rt ot the acrap purchued b;y the prin.te 
oontn.ctor. Beca.uae t.t.ae tirea reprHented an izrnatm.eut of o~y 81 eents 
to the oontra.otor and became of the personal. friendly r•la.tiom betwea 
him and accused, the oontraotor inaiated tha, a.couaed accept the tirea 
w1 thout coat, which the aoouud did. SubHquentl7, a.cous-4 ·can ·t1ve, ot . 
. them to other milita.ry peraonnel. 'When queetioned b7 hil euperlor ol'fioer 
oonoerning the preaenoe of two airplane tire• on hia oar, aoousN ta.lael7 
stated tlw.t after ·their aab u aora.p he had purchued th• fros a. dealer 
and had a b~ll of •a.l• tor them.'· Subaequently am .in a formal innatiga• 
tion he diacloaed a.11 the detail• of the tranaaotlon. It wa.J not contended 
nor wa.s aey proof ottered to ah01r or auggeat that there wu ~ fraud or 
impropriety- connected with the contract or w1th the cluaitication of the 
tires a.a.. scrap. In expb.nation and extenuatiou of hia action in making an 
untrue statement to his superior officer, aocused contended that, while he 
was oonvinoed that he had done nothing wrong,· he wu disturbed and beoam• 
"panicky'' onr the poaa1bil1t7 that th1:t; officer, with whom his relations 
had not been cordial, might miaoonatrue wha'IJ he had dc,ne and m.ve hi• 
pro1.outed. 

JJ.though aooued'• aooeptanoe ot the tires u a gift wu both 
.,, ~roper and 1ndiaorHt, t.Dd. hi• action in m&ld~ a tab• statement to a 
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superior off1oer oan neither be exoused nor oond.o~d, in Ti.ew of the ta.ot 
that there is not even a suggestion that the tra.:c.,e.otion w1th the contrac
tor was in a:ny way tainted with fraud, a.nd. that e.oouaed's ate.tementa were 
in e.otuality moat probably prompted by a. audden tear ot prosecution rather 
than by a caloulated or deliberate intention to deceive, and in view ot 
aooused's past excellent military record and desire to serve, a.a well evi
denced by his 1uocesstul etf'ort to be returned to e.otive duty a.f'ter· ha.Ting 
been ole.ssitied as physically diaqualitied, I recommend that tho sentenoe 
be confirmed but commuted to a. reprimand and a torteiture ot $50 per month 
of his pay for a period of aix months, and that the aentenoe as thua modi• 
fied be oarried into execution. 

4. Co:oaidera.tion has been given to a letter from Senator Edwin c. 
Johnaon on beha.lt ot the aoou.ud. · This letter aooompa.nies the record ~ 
trial. 

5. Inoloeed is a form of a.otion designed to oa.rry into execution 
the fotegoing reoo.mmend.a.tion, should it meet with your approval. 

~~ ~-~'--'• 

3 Inole MYRON C. CRAMER 
1. Reoord ot tria.l Major General 
2. Form ot a.otion The Judge .AdTOoate General 
3. Ltr fr Sen Edwin 

c. Johnson 

------"--
( Sentence confirmed but cOl!l!llllted to a reprimand and forfeitures of $50. pay per 
month for six months. o.c.M.o. 254, 19 June 1945). 
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WAR DEPARTMENT 

Army Service Forces 


In1 the Office of The Judge Advocate General 

Washington, D. c. 


SPJGN-CM. 278.300 

UNITED STATES 	 ) ARMY Am FORC~ 
) EASTERN FLYING TRAINING COWiiAND 

v. 	 ) 
) Trial by G.C.M., convened at 

Second Lieutenant ROBERT Napier Field, Dothan, Alabama, 
E.• DALY (0-8.38697), Air ~ 20 Aiarch 1945. Dismissal, total 
Corps. ) forfeitures and confinement for 

) three (.3) years. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

1. The Board or Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE: Violation of the 96th Article of War 

Specification 1: In that Second Lieutenant' J.obert E. :Oaly, 
Section "B", 2116th Army Air Forces Base Unit, Army 
Air Forces Pilot School (Advanced - Single Engine), 
Napier Field, Dothan, Alabama, did, at Napier Field, 
Dothan, Alabama, on or about 12 January 1945, wrongfully 
talce and use without the consent of the owner, a certain 
automobile, to wit: 11 a 1941 Buick convertible coupe"., 
property of Flight Officer George W. Malkson, Napier 
Field, Alabama, of a value of more than ~50.00. 

Specification 2: In that Second Lieutenant Robert E. Daly, 
Section "B"., 2116th Army Air Forces Base Unit, Army 
Air Forces Pilot School (Advanced - Single Engine), 
Napier Field, Dothan, Alabama, did, near Blakely, Georgia, 
on or about 1.3 January 1945, transport and cause to be 
transported in interstate commerce; to wit: ·rrom the .. 
State of Alabama into the State of Georgia, a motor vehicle, 
to wit: 11a 1941 Buick convertible coupe"., knowing the same 
to have been stolen. 
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ADDITIONAL CHARGE Is Violation ot the 93rd Article or War. 

Speci!icationr In that Second Lieutenant Robert E. Daly"., Air Corps, 
Squadron •B•., 2ll6th Arrq Air Forces Base Unit., J,nq ilr Forces 
Pilot School (J.dvance<l - Single Engine), Napier Field., Dothan., . 
Alabama, did., at J.nry Air Forces Pilot School (Advanced - Single 
Engine)., Napier Field., Dothan., Alabama., on or about 5 Karch 194S., 
feloniously- take, steal and carry away Clle brown leather wallet 
of some value and law!ul money of the United States-of the value of 
about one hundred and torty-tbe dollar1 ($145.00)., the propert, 
o! Second Lieutenant Howell E. ¥ills. 

ADDITIONAL CHARGE II1 Violation o:t the 94th Article of. War. · 

Speci!icationa In that Second Lieutenant Robert E. Dal;r, J.ir Corps., 
Squadron 11B , 2116th Arrq Air Forcea Base Unit, Arlq Air Forces11 

Pilot School (Advanced - Single Engine)., Napier Field, Dothan, 
ilabama, did., at Ar,q Air Forces Pilot School (Advanced - Single 
Engine), llapier Field., Dothan, ilabama., on or about '5 March 1945, 
teloniousl;r take., steal, and carry away- one Identification card., 

' 	War Department, Adjutant General's Office., Number 65, of some value., 
and one Arrq Air Forces Number 206 Pilot and Crew llellber Physical 
Record Ca.rd of some value, :propert7 ot the United States furnished 
and intended tor the militarJ" service thereof.· 

He pleaded guilty to., and was found. guilt,- of., all Charges and Specitications. 
He was sentenced to be di•ised the service., to forfeit all p~ and allow
ances due or to become due., and to be eon.tined at hard labor at euch place 
as the re~erlng authorit:r :might direct !or three (3) ;rear,. The review
ing authority approved the sentence and forwarded the record of trial !or 
action under Article ot War 48. · 

3. Evidence tor the proseeuUona TM accuse!,l, a·eecond lieutenant 
in the J.ir Corps., was stationed at Napier Field, Dot.bu, Alabama (R. 6a., 
6cJ Pros. Ex. 4). Oil the night, o! 12 Janua.r;r 1945 he took an autcmobile 
trail a parking lot near his barracks, drove it ott the field and into Dothan., 
parked it., and then returned to tbe field. The car., a 1941 Buick Convertible 
Coupe valusd at 11345, belonged to Flight Officer George w. Malkson, 1'ho 
had not given accused permissicm to use it and did· not knOW' hill (R. 6a; 
Pros. Exs. l, 3, 4)• . · 

.About 1400 the following dq, 13 JanU8.l"T 1945, accused went into 
Doth.an and began to drive the car to Colquitt., Georgia (Pros. Ex~· 4). Two 
ilabama state highn.y' patrolmen, who had reeeind a report that the car was 
trtolea., saw accused as- he approached Columl:)ia., Alabama, and ga'te chase. 
They pursued accused :tor a distance of 30 miles during 'Which be attahed 
speed of onr 90 miles per hour and passed eve:' the state line into Georgia. 
The engine having begun to aoke near Bl.alce)J., Georgia., he abandoned the 
car and attempted to hide undei- an old house, but he was quickly discovered 
and taken into custod;r (R. 6aJ Pros. Ex. 2 and 4). . · 

'-
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He was interviewed by an investigating officer on 14 January 1945. 

concerning tha foregoing offenses and., after being warned of his rights 

under Article of War 24., gave a signed statement admitting his theft ot 

the car and its transportation across the state line. He asserted that ha 

had taken the car because he had some personal business of an urgent nature 

at Colquitt and that he intended to leave the car at Dothan for the owner 

when the trip was completed (R. 6b., 6c; Pros. Ex. 4). 


Sometime prior to 4 March 1945 three of accused's checks in the 
· amounts of $100., $45., and $19. nre dishonored., and he was pressed for pa7

ment (R. 6d; Pros. Ex. 7). During the night of 4 March he went to the bed 
of Second Lieutenant Howell E. :Mills, ll'ho lived in the same barracks, and 

· extracted Lieutenant Mills r wallet from his trousers which were hanging there. 
Accused removed the money amounting to $145 from the wallet together with 
Lieutenant Yills• •AOO Identification Card11., Mess Card, and •AA:! Form No. 
20611 (Physical Fitness Record). He burned the wallet and remaining papers 
therein. The following morning, while Lieutenant Mills was in the act of 
searching for his wallet, accused inquired, •Is anybody missing a nJ.let?• 
and pretended that his own wall~t had b!ten stolen also (R. 6c; Pros. Exa. 51 7). 
The quarters of accused were searched on the morning of 7 March and the 
identification card and other forms belonging to Lieutenant llills-were dis
covered hidden in the bottom of a volt ammeter which accused said was his 
property (6d-6h; Pros. Exs. 8,9). Accused, after being warned of his rights, 
thereupon signed a statement admitting the the!t (Pros. Ex. ?). 

4. Evidence for the defensea Accused, cognizant 0£ his rights, el

ected to testify in his own behalf (R. 6h). He stated that he had been 

married for the past two years, but while taking his primary training in 

the spring of 1944, he had become involved in a liaison with a girl .from 

Colquitt, Georgia. He attempted to terminate this affair and, when he left 

primary training, he did not tell her where he was going. His wife visited 

him for a time while he was stationed at Napier Field and this girl saw 

them together and learned that he was married. The girl. thereupon wrote 

accused threatening to inform his lfi!e and parents about. his marital in

fidelity (R. 6h, 6i). Apprehensive or the possible outccne., accused wrote 

the girl asking to see her so that he might '1,xplain• but received no answer. 

His further letters were also unanswered and his requests that she ge~ in 

touch with him by telephone were unheeded. It was under these circumstances 

that, on 12 January 1945, he decided to visit her and to that end he took 

Flight Oti'icer Malkson•s car from the field•. However, after getting into 

Dottwi, he decided to deter his visit uutil the following day and left the 

car there until the next afternoon. •!tter all this had occurred and this 

whole situation was investigated•, accused agreed to pay Y:alkson $545 tar · 

damage to the car (R. 61, 6j~ 6k). , · 


Accused borrowed $400 traa his .tolks at home and wrote two cheeks 

for $100 and $45 which be gave Malkson. H&'Ying made an allot.mot or $150 

per .month to bis bank in Nn York, ef'teotive JanuaJ7 l94S,· tbll. aceueed 
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believed that the January allotment would be credited to his account by 
the time the checks., which were written in February-., had cleared. A fMr 
days after delivering the checks he received a letter •£ran the Office of 
Dependency Benefits in New Jerseytt stating that his allotment cheek had 
been returned •because it bore incorrect address to the bank11 • As a con
sequence the checks he had written were returned for •insu!ficient funds• 
and demands for payment were made by Malkson and also the manager of the 
Dothan bank where the $100 check had been cashed. Accused went to see the 
Finance Officer., who refused to pay him until accused adjusted the matter 
with the New York bank and the Office of Dependency Benefits. The manager 
·	of the Dothan bank was insistent and told accused that., ii' the check were 
not redeemed., his commanding officer would be informed of the matter on 
5 March. The accused thereupon became •sort of paniclcy9 (R. 6k., 61) •. 

5. a. It is alleged in Specification l of the Charge that on 12 
January 1945 at Napier Field, Alabama., accused did wrongfully take and use 
without the consent of the owner a 1941 Buick Convertible Coupe belonging 
to Flight Officer George w. Malkson of a value more than $50., and under 
Specification 2 of the same Charge that on lJ January 1945 accused trans
ported this car in interstate commarce from Alabama to Georgia, knorlng it 
was stolen., all in violation of' Article of War 96. 

The theft and transportation of the car in interstate commerce 
b7 accused were not only admitted by his pleas of gllilty but also fully 
proved by his testimony and the evidence introduced by the prosecution. 
The circumstances surrounding the taking of the car indicated an absence 
0£ a:n.y intent on accused's part permanently to deprive the owner of poasess
ion and therefore precluded conviction of larceny. However, all of the 
elements of the offense of wrongfully taking and using a car rlthout the 
consent of the owner were present. It was also clearly shown that after 
stealing the car acc~ed drove it across the state boundary line from 
Alabama into Georgia. The transportation of.a motor vehicle in interstate 
commerce., with knowledge that it is stolen., is an offense denounced by , 
the National. Motor Vehicle Theft Act (18 u.s.c. 408) and is a violation of 
the 96th Article of nar. CM 228Z'/4, Small, 16 B.R. 115. 'l'he word •stolen• 
is held to be used in the Act nnot in the technical sense of what constitutes 
larceny., but in its well lmown and accepted meaning of taking the personal. 
property of anotherfbr one's own use without right or ln1'. United States 
v. Adcock, 49 F. Supp. 351. The Specifications of the Charge are accord

. fogly sustained. 

2.• The Specification of Additional. Charge I alleges the larceny by 
accused or £ wall.et and $145 belonging to Second Lieutenant Howell E. Mills. 
The 1)ecification of Additioaa.l Charge II.alleges the larceny by accused of 
an identification card and a physical record card., the property of the United 
States furnished and intended for the military service. The former Specifi 
cation is laid under Article 9£ War 93 and the latter under Article·o:r war 
94•. 

4 
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The larceny of the money and articles described is established 
by the testimony for the prosecution and admitted by the pleas of guilty 
o:r accused. Although accused may have found himself' in a straitened 
financial. anergency through no fati;l.t of his own, this condition ob
viously did not justify him in securing relie.t by surreptitiously pur
loining the money of another. His of'i'ense is rendered the more despicable 
in that bis victim was a fellow officer and acquaintance occupying an 
adjoining bed in the same barracks. The Specifications are sustained. 

Since Lieutenant Mills• identification cam and his physical re
cord card were in his wallet with his money and were taken simultaneously, 
the theft might well have been laid in a af..ngle Specification under Article 
of War 9J. Although the ownership of the cards was 1n the United States, 
Lieutenant Mills had a sufficient property interest to support an allegation 
of Olll'lel'ship in himo CM 266206 (1944), IV Bull. JJll 12. H01rever, the 
manner of pleading adopted was permissible. 

6. The accused· was born 2 August 1924 and is,· therefore, about 20 
years 9 months of age. War Department records disclose that he is married, 
a native of New York, and a high school graduate. He has been employed 
as a repair and sar"Vice man for radios and electronic musical instruments. 
He entered the military ser"Vice on :a:> April 1943 and, hating completed 
the prescribed course of training as an aviation cadet, was commi.sm..oned 
a ta:n.porary second lieutena.,t in the Army of the Uni tad States on 23 Decem
ber 1944, entering upon active duty on that date. 

?. The court was legally constituted. No errors injuriously affecting 
the substantial. rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally sut
flcient to support the .findings of guilty and .the sentence and to warrant 
confirmation thereof. Dismissal. is authorized upon conviction of a viola
tion of the 93rd, 94th, or 96th Article of War. 

~ !, ,e~Judge Advocate. 

·-;- ... . ) C 
·, I · I· ,,; '..../ ' '.,,
I ' / / Vi l 1 , ... ,A/ ~l . / \	:r · :/ r _.,..,,,- •., it,. YJudge Advocate•. 

' 

____________, Judge Advoc~te. 
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SPJGN-CY 278300 1st Ind 
Hq ASF1 JAGO, Washington 25, D.C. \ 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 Uay-· 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Beview in the case of Secom Lieu
tenant Robert E. lBly (0-838697), Air Corps. · 


2. Upon trial by general court-martial this officer pleaded 

guilty to, and was found guilty o:f, wrongful.ly taking an automobile 

without the consent of the owner and of transporting it in interstate 

commerce knowing it was stolen, in violation of Article of War 96; 

of the larceny of a wallet containing $145, in violation of Article 

of War 93; and o£ the larceny of an identification card and a pcysi

cal record card, in violation of Article of War 94. He was sentenced 

to be dismissed the service, to forfeit all pay and allowances due or 

to become due, and to be confined at hard labor at such place as the 

reviewing authority might direct for three years. The reviewing 

authority approved the sentence and forwarded the record of trial for 

actio.a under Article of War 48. 


3. A summary of the evidence may be found in the accompanying 

opinion 0£ the Board of Review. I concur in the opinion of the Board 

of Review that the record of trial is leg~ sufficient to support the 

findings and the sentence and to warrant coni'i:nnation thereof. 


The accused wrongf'ul.ly took the automobile 0£ another officer, 
1dthout bis knowledge or consent, from a parking place on Napijir F.i.eld, 
Dothan, Alabama, and drove it across the state line into Georgia. State 
police gave chase and took accused into custody after a wild ride. Ac
cused1 s excuse for his actions was that a young lacy living nearby in · 
Georgia, with whom he had formerly been intimate, had threatened to 
write accused's wife about his infidelity and it was necessary for him 
to secure :immediate transportation in order to visit the young lady and 

attempt to dissuade her from carrying out her threat. About two months 


. later accused stole the wallet of an officer living in his barracks. The 

wallet contained $145 and War Department identification and physical re

cord cards. Accused's excuse for this offense was that checks, which 
he had g:1ven to pay for damage to the stolen car, were dishonored when 
bis allotment check to his bank miscarried and that he was confronted 
with a financial crisis. 

Accused's excuses fail to disclose any valid reason for the 

exercise of clemency. I recommend that the. sentence be coni'irmed but 
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that the f'orfei tures be rem:i.tted and that the sentence 8.3 thus modified 
be ordered executed. I further reconnnend that the Federal Reformatory, 
El Reno, Oklahoma, be designated as iihe place of' confineme~t. 

4. Careful consideration has been given to letters .trom the ac
cused and his parents requesting elE111ency. 

5. Inclosed is a f'orm of action designed to carry into execution 
the foregoing recommendation, should it meet ld.th your approval. 

~ Q.. ' ~o ,.. •-

5 Incls MYRON C. CR.AMER 
Incl l - Record of trial Major General 
Incl 2 - Form of' action The Judge Advocate General 
Incl .3 - Ltr. fr. Mrs. Al.£red 

W. Daly,mother of accused. 
Incl 4 - Ltr. tr. Mr. & Mrs. Alfred 

w. Daly, w/incl. 
Incl 5 - Ltr. fr. accused. 

( Sentence conf'inaed but forfeitures reaitt.l!. o.c.11:.0 2.33, 19 Jw>a 1945). 
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WAR DEPARTMENT 


Army Service Forces· 

In the Office of The Judge Advocate General 


Washingtoo, 'D.C. 


SPJGQ - CM 'Z/8409 

UNITED STATES ) NINTH SERVICE COMMA.ND 
) . ARMY SERVICE FORCES 

v. ) 
) Trial by G.C .:i.r., convened at 

F:irst Lieutenant FLEM W. ) Camp Cooke, California, l3 
SLEETH (0-1797731), _Corps ) March 1945. Dismissal. 
of Military Police. ) 

OPlNICN of the BOARD OF REVIEW" 
ANDRE'dS, FREDIBICK arxi BIER.ER, Judge _Advocates 

l. The record of trial in the case of the officer named- above 

ha~ be Ell examined by the Board -ot -Review -and the Bea.rd subm.i ts this, 

its opinic.n, -to The Judge Advocate General. 


2. The accused was tried upcn the following Cha.rge and Specifi 
cations, 

CHARGE1 Violaticn of the 96th Article of War. 

Specification 11 In that First Lieutenant Flem W. Sleeth, 
Service Command Unit 1908, Camp Cooke, California,· 
did, at santa Maria,· California, on or about October 
1, 1944, wrongfully strike First Lieutenant Charles 
J. Hughes on and about the head and face with his fist. 

Specification 21 (Fmding of not gu~lty.) 

He pleaded not guilty to the Charge and its Specificaticns. He ss 

found guilty of the Charge and Specification l ·thereof', and not guilty 

of Specification 2 .thereof. No evidence of previous cmvictions was 


·introduced. He 1ras sentenced to be dismissed the service. The re
viewing authority approved the sentence and fanrarded the record o.f' 
trial for action under Article of War 48. 

3. The evidence !or the prosecution with respect to Specifica
tion 1 of the Charge shows that on l OctobeT 1944, at about 10,30 p.m., · 
First Lieutenant Charles J. Hughes, accompanied by Mrs. Mar;y Eva Honn, 
parka~ his automobile to the right of, and "very close• to anothei
automobile in llhich the accused and a woman canpanicn were sitting, 
in i'roo.t or a restaurant in santa Maria, California (R. J.3-14, 25-26, 
28). Both Lieutenant Hughes and Mrs. Honn had been drinking., but 
neither was intoxicated (R. 20-211 ~, .36). They were looking i'ctr a 
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friend, and also intended to get some ice cream at the restaurant, 
far a sick person (R. 13, 21, 30, 36). Lieutenant Hughes testified 
that immediately after he had parked, the accused called from the 
car in which he was sitting, "Hey, soldier, move your car, 11 or words 
to that effect (R. 14). Mrs. Honn testified that the accused called 
out, 11Will you please move that G.D. car?" and that she called back, 
"Please llatch your language because there happens to be a lady present." 
The accused thereupon said that he had just as soon hit her (R. 26). 
Lieutenant Hughes renerked to Mrs. Honn that he assumed he was "in
truding en somebody• s privacy", but he did not believe that accused 
ov~heard the remark (R. 14, 19). Regarding the caidition of accused, 
Mrs. Honn testified, "! 110uld not say he was drunk, he was merely 
belligerent" {R. 2)). 

Lieutwant Hughes and Mrs. Honn got out of his car on the 
right side, and she immediately engaged in an argument with the accused, 
llho bad also stepped out of his car. Lieutenant Hughes walked around 
in front of the cars and inspected them with the intention of moving 
his car if ha had i:s,rked so·near as to cause danger :in backing out. 
Tb.a front !enders "wiµ-e practically touching; but there seeiood to be 
a foot and a half or two feet in the rear", and it appeared that there 
would be no danger in backing out (R. 14, 26). The two cars did not 
come in contact at all (R~ 32). As Lieutenant Hughes turned fran his 
inspection of the cars, :intending to go into the restaurant, he was 
struck in the mouth by the accused with his fist. The blON fractured 
or knocked 011t two of Lieutenant Hughes• teeth, a frmt tooth and an 
eye tooth. He fell to the pavement, hitting his head on the pavement, 
and was rendered uncc:nscious. However, he rega:ined consciousness at 
11the scene", and got up, with the assistance of Mrs. 'tlonn (R. 14-19, 
26-28). He was quite dazed; and said to the accused, ,"God, nan, "Why 
did you do that? 11 He did not offer to fight with the ~ccused (R. 26, 
33). The accused came forward with another officer and _pointed at 
Lieutenant Hughes and said words to the- effects "Look at that man. 
He is drunk. n The other· ·of'fic er agreed. After getting a dr :ink of 
water in the restaurant, Lieutenant Hughes and Mrs. Honn drove away 
(R. 17-18). 

4. Fer the defense, First Lieutenant Theodore Dammel testified 

that he had accompanied the accused to Santa. Maria en the evening of 


October and had gone into the restaurant ahead of accused, who was 
locking his car in the :i;srk:ing lot. The accused had not had anything 
to drink in the witness• presence at that time, and Lieutenant Dammel 
did not recall a woman being with the accused. While in the restaurant 

-the 	witness heard a commotiai rutside, and came out and observed that 
Lieutenant Hughes had parked "fender to fender" with accused's car, 
and 11had turned his front left wheel to a certain degree underneath 
the right fender II of accused's car. As Lieutenant Damm.el ap!Jroached, 
Lieutenant Hughes asked "who the hell" he was and wMt he "1'18.nted there. 

2 

l 
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The witness· replied that he did not "want to start any .further trouble. 11 

The accused asked Lieutenant Hughes 11to please remove his car before 
he dented his fender, and he refused to do so. He said he would park 
his car 'any dam place' he pleased." Lieutenant Hughes and his woman 
companion were "very intoxicated." She threatened to slap the witness, 
and both she and Lj_.eutenant Hughes told him he had no business there. 
Lieutenant Dammel saw no fight but heard "considerable argument." He 
did not see the accused strike Lieutenant Hughes, and the latter did, 
not appear as though he had bem struck. He saw Lieutenant Hughes back 
his car out and drive away with his woman companion (R. 58-67). 

The accused, after laving his rights as a witness explained 
to hi.'ll, elected to make a sworn statement as to Specification 2 and 
to remain silent as to Specification :J. (R. 77., 88). 

5. It is clearly established by the testimony of two competent 
witnesses that the accused wrongfully struck First Lieutenant Charles 
J. Hughes with his fist, as alleged :in Specificaticn 1 of the Charge. 
While the cnly witness for the defense failed to see the blow struck, 
it appears that he was not present all of the t:ime during which the 
altarcation took place. Viewed :in its entirety,. the testimony compels 
the ccnclusion that the accused became unduly incensed and antagonistic 
merely because Lieutenant Hughes parked his car in close proximity to 
that of accused, and that the accused struck Lieutenant Hughes without 
adequate provocaticn, or ju·stification. The evidence clearly supports 
the finding of guilty of Specification l of the Charge, and shows a 
violation of Article of War 96. 

At the imeption of the trial, the defense challenged the 
Jaw member, Lieutenant Colcnel ·Nllliam G. Taverner, for ca.use en the 
groun:l that "he had prior knowledge of the case" (R. 3). In support 
of the challenge the accused testified that prior to the trial the 
investigating officer went intd the office of Lieutenant Colonel 
Taverner and rens.ined there about two minutes, pr,esuma.bly for the 
p.irpose of ascertaining whether accused should be allowed to read a 
transcript of the testimcny given at the p~eliminary investigation 
of the case (R. 4-6). Lieutenant Colcnel Taverner testified that he 
knew nothing about the case which would influence his decision, azd 
had no prejudice against the accused (R. 6-8). The ccurt, in closed 
sessicn and by secret written ballot, did not sustain the challenge 
(R. 8). No valid or legitimate ground for the challenge was shown 
by the evidence, and this action by the court was nanifestl.y proper 
(1£M 1928, par. 58 ~,!). ' 

6. War Department records show trat accused is 40 years of age 
and is married. A letter alleges that in April 1942 he was legally 
established as the father of a child born out of wectlock, t,o a wom:ln 
ot.ht:ir t,han his wife. He has completed two years of teachers' college. 
From 1927 to 1937 he served as an enlisted man in the Regular Army. 
In 1937 he worked for a short time as a metal inspectcr and press 
operator, and from 1937 to 1942 he was emplcyed as a pa.inter. He 
enlisted in the ~ in July 1942, .and a:i 9 April 1943 was commissicned 

3 
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a seccnd lieutenant in the A.rm.y of tte United States upon graduaticn 
from the Provost Marshal General School at Fart Custer, Michigan. · 
He was promoted to the grade of first lieutenant on 20 August 1943. 
In December 1944 the accused tendered his resignation from the ser
v'....cc, without specification as to the character thereof, which W:ls 
not favorably considered by the Secretary of var. 

7. The ccurt ,ra.s legally constituted. No errors injuriously 
affecting the substantial rights of the accused were canmitted during 
the trial. In the opinicn of the Beard of Review the record of trial 
is legally sufficient to support the f:indings of guilty and the sen
tmce and to mrrant ccnfirnation of the sentence. Dismissal is 
authorized upon conviction of a violation of Article of War 96. 

, Judge Advocate 

, Jooge Advocate 

__________________, Jooge Advocate 

4 
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1st Ind 

. Hq ASF,. JAGO., '\'iashington, 25., D. C. JUi'I J 5 1945 
TO: The $El eretary of War 

l. Pursuant to Executive Order No. 9556., dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Flem w. 

- Sleeth (0-17977.31), Corps of Military Police. ' 

2. Upon trial by general court-martial this officer was found 
guilty of wrongfully striking a fellow officer on and about the head 
and face with his fist, in violation of Article of War 96. He was 
sentenced to be' dismissed the service. The reviewing authority approved 
the sentence and forwarded the. record of trial for action under Article· 
of war 48. ' 

.3. A sunnnary of the evidence may be found· in the accompanying . 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings arid sen
tence and to warrant confinnation of the sentence. I concur in that 
opinion. 

At about l0:.30 p.m • ., on 1 October 1944, First Lieutenant Charles J. 
Hughes, :Medical Administrative Corps, accompanied by a woman, parked his 
automobile to the right of and nvery close" to another automobile in 
which the accused and a woman -were sitting, in front of a restaurant in 
Santa 1:aria, California. The accused at once assumed a belligerent 
attitude, and in disrespectful ~anguage ordered Lieutenant Hughes to 
move his car. An argument then ensued betvreen the accused and the-woman 
companion of Lieutenant Hughes., and all got out of the cars. Lieutenant 
Hughes walked around ,and inspected the positions of the cars, and it , 
appearing to him that there vrould be no danger in backing out, he turned 
to go into the restaurant, at which time he was struck in the mouth'. by 
the accused with his fist. Lieutenant Hughes fell, hitting his head on 
the pavement, and was rendered temporarily :unconscious. The blow also 
knocked out two of his teeth.' The only witness for the defense, 'Who 
apparently came up after the blow had been struck, testified that Lieu
tenant Hughes and his companion -were very intoxicated and used dis
respectful language toward him and the accused. 

Papers accompanying the record of trial indicate that the accused 
received punishment under Article of·War 104 for assaulting a warrant 
officer, on 3 October 1944, at Santa Maria, Califontj.a.. rt also appears 
that accused uses intoxicating liquor intemperately. In Decell!ber 1944, 
after his cormnanding officer had recommended him for reclassification, 
he tendered his resignation from the service, without specification as to 
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', 
the character thereof. His resigm.i.tion was 11not favorably considered" 
by the Secretary of War. I recommend that the sentence be confirmed 
and carried into execution. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation,. should it meet with your approval. 

UYIDN C. CRAMER 
Major General 

2 Incls The Judge Advocate General 
1 Rec of Trial 
2 Fonn of Action 

( Sentence confirmed. d.c.M.O. 312, ? JULY' 1945). 
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WA.1 DEPARTMENT 
I Army Service Forces 

·1n the Office of The Judge Advocate General 
Washington, D. c. 

\ 
SPJGH-CM Z78547 

UNITED STATES) INFANTRY REPLACEMENT TRAINING CENTER 

l 
) 

. v. Trial by G.C.M., convened at 
Camp Roberts, California,. 

Second L'i'eute~nt ALBERT 23 March 1945. Dismissal and 
J. WOOD (0-118516o), confinement for two (2) years. 
Infantry. ~ Disciplinary Barracks. 

OPINION of the BO.LW OF REVJEW 
TAPPY, GAMBRELL and T&.""'VETHAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the follmving Charges and Specifi 
cations: 

CHARGE I: 	 Violation of'tbe 95th Article of War 

(Finding of not guilty) · 


Specification: (Finding of not guilty) 

CHARGE II: Violation of the 96th Article of War 
I 

Specification: In that Second Lieutenant ALBERT J. YIOOD, 
Infantry, Company D, 78th Infantry Training Battalion, 
Camp Roberts, California, did, at San Luis Obispo, 
California, on or about 11 November 1944, wrongfully, 
unlawfully and bigamously marry, take and have for his 
wife, one Gladys Ostini, he, the said Second Lieutenant 
ALBERT J. WOOD, having at the time of said marriage to 
Gladys Ostini, a lawful wife then living, to wit, 
Marilyn B. Wood. 

The accused pleaded not guilty to all Charges and Specifications. He 
was found not guilty of Charge I and its Specific~tion and guilty of 
Charge II and its Specification. No evidence of any previous convictions 
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was introduced. He was sentenced to dismissal and confinement for 

two years. The reviewing authority approved the sentence, designated 

the United States Disciplinary Barracks, Fort Leavenworth, Kansas, as 

the place of confinement and forwarded the record of trial for action 

under Article of ITar 48. 


'.3. On 20 November 1942 a~cused married I~rilyn Schneider at 

Milwaukee, Wisconsin, who after her marriage was known as Marilyn B. 

Wood (R. 2, 13; Pros. Exs. 1, 2). Mrs. Wood testified by deposition 

that she never at any time instituted divo~ce proceedings against ac

cused nor notified him that she had taken or was taking any such action 

nor received notice that any such proceedings were pending against her 

(R. 13; Pros. Ex•. 1). On 11 November 1944 accused was married to Gladys -
Ostini at San Luis Obispo, California. In his application for a marriage 
license accused stated that he had been divorced (R. 14; Pros. Ex. 3). 

Colonel Gregory Hoisington testified that in December 1944 

he' investigated accused's discontinuance of an allotment to his wife 

"in Wisconsin" and at that time accused had agreed to make provisions 

for her. On none of the numerous occasions when Colonel Hoisington 


· talked with accused about this matter did the latter make any reference 
to his second wife except at the time of their last conversation when 
the ~olonel was making inquiries as to whether accused had carried out 
his agreement. It was then that Colonel Hoisington learned from accused's 
company commander of accused's second marriage. When he confronted him 
with this information accused stated that he had been divorced from his 
first wife. Asked for proof of this divorce, accused stated that it was 
contained in a letter - which he could not produce - from a lawyer whose 
name he ~ould not remembe~ (R. 7, 9, 12). 

4. Accused after being advised of his rights elected to be sworn 
and testify in his own behalf. After outlining his career in the Army, 
accused stated that he had met Marilyn Schneider in June 1941 and "went 
rather steady with her 11 until he entered the service on 30 January 1942. 
While home on furlough in Uay 1942 he had sexual relations with her. On 
1 November 1942 she notified him that she was pregnant and that he was the 
father of her unborn child. Accused secured an emergency furlough ~nd went 
to Milwaukee, Wisconsin, where, after consulting an attorney, he married 
Miss Schneider on 20 November 1942. His reason for consulting an attorney 
was that she had told him that he was not the only man with who'm she had 
had sexual relations. In fact, the baby was born on 17 March 1943, some
9½ to 10 months after 2 June 1942 the last time accused possibly could 
have had intercourse with her. After the marriage accused returned to 
duty and did not-see ,his wife again until Y.ay 1943. At that time relations 

·-between 	the two were not harmonious and she mentioned the possibility of 
obtaining a divorce. Ac~useq told her that he was agreeable to that 
proposition. In October .1944 accused received a letter from an attorney 

2 
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in l½ilwaukee stating that his wife had been granted a divorce from 

him without any award of alimony; that it would become final on 4 or 

5·november; and that "all the official papers" would.be sent to him 

as soon as possible. Immediately after receiving this letter accused 


· discussed it with some brother officers in the orderly room and with 
a Sergeant Kral in the mess hall. Relying on this information he mar
ried Miss Gladys CJstini whom he introduced to members of the uost as 
his wife and with whom he lived openly as such. rle had talked with 
the Regimental Adjutant, c·aptain r;;urphy, about the discontinued allot
ment and had agreed to send some money home to support his child. Ac
cused assumed that Captain Murphy knew he was divorced because accused 
had permission to live off the post and his address and telephone number 
were posted prominently on the bulletin board (R.' 21-25). 

On cross-examination and examination by the court accused 
stated that he had never instituted .divorce proceedings against his 
wife. He had never given written consent to her procuring a divorce 
but he had told her that he would approve- any action she cared to take 
in that respeet. He received the letter from the attorney in ~ilwaukee 
on 20 October 1944 and since th~n there had been no further communication 
from him about the divorce. He failed to take any action when the "of
ficial papers" the letter referred to were not forthcoming because he was 
too busy. After he realized charges were going to be.preferred against 
him he wired an attorney in Milwaukee and asked him to investigate the 
matter. It was stipulated by and between the prosecution, the defense, 
and the accused that if Howard A. Tell, an attorney of Iti;ilwaukee, 
Wisconsin, were present in court he would testify that as a result of 
receiving a communication from. accused on 13 March 1945 he dispatched 
a telegram to accused as follows: "No· record of divorce in Milwaukee 
County. May be in adjoining counties. Awaiting reply to letter. Mail 
particulars to me and wire wife 1 s address if in Milwaukee." On 19 March 
1945 in an endeavor to clarify the situation he sent another telegram 
but the record does not re~eal to whom. Up to noon of the day of the 
trial - 23 March 1945 - he had not received a reply to this last telegram. 
Accused tried to cancel his allotment to his first wife in November ·1944 
but the c~ncellation did not become effective until 31 December. I~ 
January 1945 when he discussed the question of sending money to his first 
wife with Captain Murphy - he had never discussed it with Colonel Hoisington 
he stated that he intended to send her the same amount he had been sending 
her (R. 25:..29) ~ 

. ,. First Sergeant Lawrence F. Winslow testified that during the 
latter.part of October 1944 he overheard accused say in the-orderly room 
that he had been divorced. The witness stated accused had mentioned a 
letter during this conversation but he could not say that accused explicitly 
referred to·the letter as the basis -for his statement that he had been 
divorced {R. 16, 17). 
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• 
Staff Sergeant Joim C. l:ral tbstified that C:udn; the 

month of October 191+4 accused had a conversation v;it:1 him in the 
mess hall and told him that he had a letter from a lawyer :;tating 
that his divorce was final and that he was free to re1;,arrj'. At that 
time accused had a letter in his -hand an<l referred to t1;0.t as .he 
spoke (R. 18). 

I,:rs. Gladys Hood testified that she wen accused I s wife. 
She had known him since 7 Octcber. The first time :;;he met !.ir:i ac
cused told her that he was married but thv.t he was beinp div,)rced. 
About the latter p1,.rt of Octcber he told her that he had rec'3.::.ved 
a letter from an attorney in L:ilwau}_ee, ·,iisconsin, informine: him 
that he had been divorced. i!uring the 'i1onth of February ace.use<, 
told he:- he had sent :,i;30 to his child (_(. 19, 20). 

5. It has been held that the offense of bi~any is committed 
under. Article of ~','ar 96 when one party enters into a contract of mo.r
riaee while a for:r.ier rr..arriaco. of tt:at party still exists uncissclved 
and the spouse of th<i.t ms.rriase :r-E.,mains alive (Cr,: 2568t;6, ·,/ilber, 
36 B.H. 373). Ho71ever, follov1im· the rule p:r-evailing in a minorit:: 
of· the civil jurisdictions in this countr:r, The Judr,e Advocate C:cn1:ral 
has apparently adopted the vim that ac:::usE:d' s belief t!ia t the first 
marriar:e has been terminated fs a clefEnse to a charge of bicamy if it is 
an honest belief based upon reasonable grounds or if accused has exercised 
"reasonable dilir-ence to ase;ertain the truth11 of the facts on which his 
belief is founded (Dig. Cm. Ji1.G, 1912.-40, sec. 454 (18); CL 245510, 
Carusone, 29 B.a. 195; Cii 272642," Bdley). Lven according full credence 
to the testimony introduced b~, trie aefense, it is apparent the. t tr1e only 
basis accused could have had for believing tr.at· his first rnarr iare Lad 
been terminated Vias informat:i'.cn contained in an aller;ed letter, not pro
duced at the trial, written by a lav1yer whom accused c:id not knov1 and 
with whom he had no previo45 relations, plus the fact tb.at his wife had 
earlier mentioned the possibility of suinf' for divorce. He had never 
filed any written consent ·to such divorce nor had J::e teen served with 
papers in any such action,' received any.official docwr.ents whatsoen:P 
relative thereto, nor sought official confirmation as to whether or not 
a decree had been entered. Under such ~ircumstances it is the opinion 
of the Board of Review that accused's belief, however honestly held, 
was not based upon reasonable grounds that his marriage had been 
terminated nor did he exercise reasonable diligence to ascertain whether 
or not a divd'tce had in fact been granted. 

It should also be observed that the prosecution introduced 
evidence which was not consistent with accused's testimony concern~ng 
the receipt of a letter about a divorce. In the first place his wife 
had never sued for divorce so it is hardly believable that he would have 
received any such letter. Secondly, a month after his second marriage 
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he was questioned by Colonel Hoisington concerning his discontinuance of 
an allotment to his wife in ·i;il;lconsin and accused not only agreed to 
make provision for her but made ·~o mention of a ·divorce from her. In 
the face of such evidence the court was amply warranted in disbelieving 
accused I s testimony concerning ti1e receipt of tne alleged letter. The 
record fully sustains the findings of guilty of the Specification and 
ilieC~r~. T 

6. The records of the ·i!ar Department show t.hat accused is married 
and is 25 years of age. He is a high scr10ol graduate. ..-rior to enter
ing the Army he worked as a clerk, a farm hand, and a machine operator. 
He enlisted in the. Army on l January 1942 and was assigned to the Field 
Artill'ery. On graduation from the Field Artillery Scnool on 2 ;;epteober 
1943 he was commissioned a second lieutenant, Army of the United States,• 
and reported for active duty the same day. 

7. The court was legally constituted and had jurisdiction of the 
accused and the subject matter. No er~ors injuriously affecting the sub
stantial rights of the accused were committed during the trial. Inathe 
opinion of the Board of rteview the·record of trial is leeally sufficient 
to support the finc.ings of guilty and the sentence and to warrant confirma
tion of the sentence. The sentence imposed is authorized upon conviction 
of a violation of Article of War 96. 

,$ 

.,,.1--4·:,: .. 7____ ' ~t,_ ,c...... ....·-/_i_~_..,_<_.-"'~....~-·-t-/.._7·,r,_·· ,(J,r,?. .Y... ..I'._:''~___ Judge Advocate ...._. ~ r• 

, Judge Advocate ile~-4&½ /2 ~ 

__?pt..+-~.::,.,,,::;._,--:=---·... .......,~.a=..;....;a..;,,,,;..,...~,·----' Judge Advocate 
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SPJGH-CM ';;18547 1st Ind 

Hq J.SF, JAGO, Washington 25, D. c. 

TOa The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated Jday 26, 1945, 

there are transmitted herewith for 1our action the record of trial 

and the opinion of the Board of Review in the case of Second Lieu• 


• tenant Albert J. Wood (0-1185160), Infantry. 

2~ Upon trial by general court-martial this officer was found 
guilty of bigamy, in violation ot Article of War 96. He was sentenced 
to dismissal and confinement for two years. The reviewing authority 
approved the sentence, designated the United States Disciplinary Bar
racks, Fort Leavenworth, Kansas, as the place of confinement,·and for• 
warded the record of trial for action under Article of War 48. , 

3. A summary of.the,evidence may be found in the accompanying 
opinion of the Board of Review •. The Board is or the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion.· On 20 November 1942 accused married Marilyn Schneider 
at Milwaukee, Wisconsin. On 11 November 1944, while Marilyn Wood was 
still alive and undivorced from accused, he married Gladys Ostini at 
San Luis Obispo, California. In his application for a license in con
nection with this latter marriage accused stated that he was divorced. 
In December 1944 accused's regimental commander commenced an investigation· 
or accused's discontinuance of an allotment to his lawful wif'e, Mrs. 
Marilyn Wood, at which time accused ag:-eed to make financial provisions 
tor her, making no mention of any divorce. Finally this officer learned· 
ot accused's second marriage and confronted accused with th.is-fact on 
2l February 1945. Accused then stated that he had been di~orced .f'rom 
Mrs. Marilyn Wood. When asked for proof or this accused stated that it 
was contained in ·a letter, which he could not produce, and which he 
claimed he had received 20 October 1944, from a lawyer whose name he 
could not remember. 

I recommend that the sentence be confirmed and carried into 

execution and that the Federal Reformatory, El Reno, Oklahoma,' be desig

1 nated as the place of confinement • 

•
4. Inclosed is a form of action designed to carr, into execution 

~ the foregoing recoinmendation, should it meet with your approval. 

..... , ~ c:::. 0-... ,._-,; 
- __O_ ~ C . - • ~ -... .• 

2 Incls , MIRON C. CRAMER · , 
l. Record 0£ trial 11..ajor General ... 
2. Form or actio., The Judge Adyoc~te General~ 


( sentence c onfirm.ed. a.c.M.o. 229, 13 June 1945). 
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WAR IEPARTMENT 

Army Service Forces 
In the O.ffice o.f The Judge Advocate General 

Washington, D. c. 

SPJGN-CM 'Z"/8542 

UN IT ED ST ATE s· j HEADQUARrERS, CJJlP HAAN 
NINTH SERVICE COMMAND 

) ARMY SERVICE FORCES 
v. 

Technician Fourth Grade 
CARLISLE J. 0'NEAL 
(19046071), Medical De

) 
) 
) 
) 
) 

Trial by G.C .M., convened at 
Van Nuys., California, 20 March 
1945. Dishonorable discharge 
and confinement for .five (5) 

tachment SCU 1986, Binning ) years. Federal Re.formatory, 
ham General Hospital, Van · ) __El Reno, Oklahoma. 
Nuys., California. . -·--·- +···J -

HOLDING by the BOARD OF REVIEW 
UPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

l. · The record of trial in the case o.f the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Speci.fi
cations: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Tee 4 Carlisle J. 0 1Neal, Medical De
tachment SCU 1986., Birmingham General Hospital, Van Nuys., 
California, did at or near the city of Glendale, State of 
California, on or about 15 February 1945, with intent to 
commit a ·felony, viz., sodomy, commit an assault upon 
Barbara Hurtel, by wil.fully and feloniously cooking the 
neck of the said Barbara Hurtel with his hands. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that tee 4 Carlisle J. 0 1Neal, Medical D3
tachment SCU 1986, Birmingham General Hospital, Van Nuys, 
California, did, .at or near the c:i. ty of Glendale, State of 
California, on or about 15 February 1945, attempt to commit 
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the crime of sodomy upon Barbara Hurtel, by feloniously, 
a:rxi against the order of nature, attempting to have 
carnal connection by mouth with the sexual organs of the 
said Barbara Hurtel, a human being. 

Ha pleaded not guilty to, and was found guilty of, both Charges and the 
Specifications thereunder. He was sentenced to be di. shonorably discharged 
the service, to forfeit all pay and allowances due or to become due, and 
to be confined at hara. labor, at such place as the reviewing authority might 
direct, :for five years. The reviewing authority approved the sentence, 
designated the Federal Rafornatory, El Reno, Oklahoma, as the place of 
confinement and forwarded the record of trial for action under Article 
of War 50-}. · 

3. For the purposes of this opinion it is sufficient to observe 
that the evidence for the prosecution establishes that at the time and 
place alleged in the two Specifications set forth above the accused mad,e 
a violent attack upon the young woman named therein with the intent of 
inserting his tongue into her sexual organ, an act referred to in medical 
phraseology as cunnilingus. Thia was the only form of sexnal perversion 
attempted by him. 

4. The Specification of Charge II alleges that the accused attempted 
"to comm.t the crime of sodomy upon Barbara Hurtel, by feloniously, and 
against the order of nature, attempting to have carnal connection by mouth 
with the sexual organs of the said Barbara Hurtel, a human being". This 
offense is laid under the 96th Article of War. 

Sodomy is de.fined in the present Manual for Courts-Martial, as 
follows: 

"Sodomy consists of sexual connection with any brute 

animal, or in sexual connection, by rectum or by mouth, 

by a man with a human being. Penetration alone is suffi 

cient, and both parties may be liable as principals" (MCM, 

1928, par. l49k)• 


In view of this broad definition which has been promulgated as descriptive 
of perverted sexual offenses against military law the accused's attempt 
to comni t cunnilingus upon Barbara Hurtel was clearly "conduct of a nature 
to bring discredit upon the military service" within the meaning of Article 
of War 96. The evidence is legally sufficient, therefore, to sustain t.11e 
findings of guilty of the Specification of Charge II and Charge II. 

5. On the other hand, the Specification of Charge I, without describitlg th3 
act; of oo domy, alleges that tha accused did "vd.th intent to commit a felony, 
viz., sodomy, commit an assault upon Barbara Hurtel, by ldlf'ully and 
feloniously choking the neck of the said Barbara Hurtel with his hands". 
In order to determine whether or not the offense established as having 
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been attempted was "a felony., viz • ., sodomy" we must examine the meaning 
of both the words 11 felony11 and "sodomy11 • 

The Manual for Courts-Martial states that: 

"The term 1felo:ny 1 includes., among other offenses so 

designated at conmon law., murder., manslaughter., arson, rob

bery., rape, sodomy, mayhem., and larceny (irrespective of 

value)" (MCM., 1928., par. 149£). 


In the terms of th3 above definition we must discover whether the parti 
cular offense iroved to ha:ve bean attempted was., in legal contemplation., 
the common law felony of sodomy which was alleged. As a companion question 
we must determine whether the evidence is legally sufficient to warrant 
the action of the reviewing authority in designating a federal reformatory 
as the place of confinement. As will hereafter be seen the answer to this 
latter question., the only answer which is vital to the legality of the 
sentence, as approved and implemented by the reviewing authority., will 
also serve to answer the former question. 

The determination of whether any person under the sentence of a 
court-martial niay be punished by confinement in a penitentiary is controlled 
by the provisions of Article of War 42., as follows: 

"Except for desertion in time of war, repeated desertion 
·	in time of peace., and mutiny, no person shall, under the sen

tence of a court-martial, be punished by confinement in a 

penitentiary unless an act or ommission of which he is con

victed is recognized as an offense of a civil nature and so 

punishable by penitentiary confinement for more than one year 

by some statute of the United States, of general application 

within the continental United States, excepting section 289.,, 

Penal Code of the Unitad States., 1910., or by the law of the 

District of Columbia.,***"• 


Since there is no federal statute of general application punishing the 
o.f.fense of sodomy, cunnilingus, or assault "with intent to conmit a feloey., 
viz • ., sodomy"., the law of the District of Columbia must be looked. _to in 
order to determine whether penitentiary confinement is authorized for the 
offense proved in the present case. As to 11 the law of the .Di.strict of 
Columbia" remaining rn e.f.fect at this tins the code of the lli.strict of 
Columbia provides., as follows: 

"The common law, all British statutes in force in 

Maryland on February 27, 1801, th3 principles o.t' equity and 

admiralty, all general Acts of Congress not locally inappli 

cable in the I:istl'ict -0.f Columbia, and all Acts of Congress 

by their terms applicable to the .Di.strict o:f Columbia and 

to other places under the jurisdiction of the United States., 
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in force in the L~strict of Columbia on :..:arch 3, 1901, shall 
remain in force except in so far as tl:e same are inconsistent 
with, or are repla::ed by, subsequent leeislation of Congress. 
(Mar. 3, 1901, 31 Stat. 11$9, ch. 854, sec. 1)" (Title 49, 
sec. 301, D. C. Code). 

In this connection it should be observed that punishment for offenses not 
covereci by provisions of tl1e Code of the Di.strict of Columbia are provided 
for, as follows: 

trimoever shall be convicted of any criminal offo:1se not 
covered by the provisions of any section of this code, or of 
any ge:-ieral law of the United States not locally inapplicable 
in ·t.1-1e 1istrict of Columbia, shall be punished by a fine not 
exceeding one thousand dollars or by imprisonment for not more 
than five years, or both. (Mar. 3, 1901, 31 Stat. 1337, ch. 
854, sec. 910" (Title 22, Sec. 107, D. C. Code). 

Since neither sodoey nor the offense of cunnilingus is mentioned 
in the Code of the District of Columbia, it is necessary to interpret the 
meaning of the words in the above statute incorporating into tl:e law of 
the Listrict of Columbia "the common law" and 11 all British statutes in 
force in Maryland on February 27, 1801". In Burdick et al. v. Burdick et. 
al., 33 F. Supp. 921, the .id.strict Court of the United States for the 
Di.strict of Columbia stated that: 

"I am of the opinion that tl:e meaning of the expression 
1all British statutes in force in Maryland on the twenty
seventh day of February, eighteen hundred and one' is ascertain
able from an examination of the Maryland Tuclaration of Rights 
of 1776. That decl&ration, in Sec. 3, provided that the in
habitants of ~aryland were entitled to 1the benefit of such of 
tlle English statutes, as .existed at the time or their first 
emigration, and which, by experience, have been found applica
ble to their * .r.- * circumstances. 1 , and also•to 1the benefit 
***of such others as have been since made in England, or 
Great Britain, and have been introciuced, used and practised 
by the courts of law or equity. ' 

* .i:- * 
"I therefore conclude that the com:non laYT referred to by 

Congress in the 1901 Code, wz.s the same corrunon law referred to 
by the Court of Appeals of tho District f,.:,ur years before, 
namely, the corri::.on law of England as it existed in :Maryland 
in 1801 and as otherwise limi tad by· tr.a opinion in DeForest 
v. United States, supra. This common law applicable to the 
District of Columbia is therefore not identical with the com.'llOn 
law of England. * * *"· 

Since no British statute is applicable to the present problem, only the 
common law, as interpreted and applied in Maryland in 1801, need be ex
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been attempted was na felony, viz., sodomyn we must examine the meaning 
of both the words 11felony11 and "sodomy". 

The Manual for Courts-Martial states that: 

"The term 1.felony• includes., among other offenses so 

designated at conmon law, murder, manslaughter, arson, rob

bery., rape, sodomy, mayhem, and larceny (irrespective of 

value)" (MCM, 1928, par. 149,g). 


In the terms of tba above defi.ni tion we must discover whether the parti 
cular offense proved to have been attempted was, in legal contemplation, 
the common law felony of sodomy which was alleged. As a companion question 
we must determine whether the evidence is legally sufficient to warrant 
the action of the reviewing authority in designating a federal reformatory 
as the place of confinement. As will hereafter be seen the answer to this 
latter question, the only answer which is vital to the legality of the 
sentence, as approved and implemented by the reviewing authority, will 
also serve to answer the fonner question. 

The determination of whether any person under the sentence o:f a 
court-martial niay be punished by confinement in a penitentiary is controlled 
by the provisions of Article of War 42, as :follows: 

"Except for desertion in time of war, repeated desertion 
·	in time of peace, and mutiny, no person shall, under the sen

tence of a court-martial, be punished by confinement in a 

penitentiary unless an act or omission of which he is con

victed is recognized as an offense of a civil nature and so 

punishable by penitentiary confinement :for more than one year 

by some statute of the United States, of general application 

within the continental United States, excepting section 289,, 

Penal Code of the United States, 19101 or by the law of the 

Di.strict of Columbia,***"• 


Since there is no federal statute of general application punishing the 
offense of sodomy, cunnilingus, or assault "with intent to comnit a feloey, 
viz., sodomy", the law of the District of Columbia must be looked. :to in 
order to determine whether penitentiary confinement is authorized for the 
offense proved in the present case. As to "the law of the Di.strict of 
Columbia" remaining i"n efi'ect at this tim the code of the Di.strict of' 
Columbia provides, as i'ollows: 

"The common law, all British statutes in force in 

Maryland on February 27, 1801, tm principles of equity and 

admiralty, all general Acts of' Congress not locally inappli 

cable in the :Cist:nct -0f Columbia, and all Acts of Congress 

by their terms applicable to the District of Columbia and 

to other places under the jurisdiction of the United States, 
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in force in the Listrict of Columbia on ~ch 3, 1901, shall 
remain in force except in so far as the same are inconsistent 
with, or are repl~ed by, subsequent leeislation of Congress. 
(Mar. 3, 1901, 31 Stat. 1189, ch. 854, sec. l)" (Title 49, 
sec. 301, D. C. Code). 

In this connection it should be observed that punishment for offenses not 
covereci by provisions of t11e Code of the Di.strict of Columbia are provided 
for, as follows: 

trilhoever shall be comi.cted of any criminal offo:1se not 
covered by the provisions of any section of this code, or of 
any ge:.eral law of the United States not locally inapplicable 
in U1e .Cistrict of Columbia, shall be punished by a fine not 
exceeding one thousand dollars or by imprisonment for not more 
than five years, or both. (Mar. 3, 1901, 31 Stat. 1337, ch. 
854, sec. 910" (Title 22, Sec. 107, D. C. Code). 

Since neither sodonzy- nor the offense of cunnilingus is mentioned 
in the Code of the Di.strict of Colwnbia, it is necessary to interpret the 
meaning of the words in the above statute incorporating into the law of 
the Listrict of Columbia "the common law" and 11all British statutes in 
force in Maryland on February 27, 180111 • In Burdick et al. v. Burdick et. 
al., 33 F. Supp. 921, the :i:.d.strict Court of the United States for the 

·Di.strict of Columbia stated that: 

"I am of the opinion that the meaning of the expression 
'all British statutes in force in Maryland on the twenty
seventh day of February, eighteen hundred and one' is ascertain
able from an examination of the Maryland Declaration of Rights 
of 1776. That decl~ration, in Sec. 3, provided that the in
habitants of ~aryland were entitled to •the benefit of such of 
the English statutes, as existed at the time of" their first 
emigration, and Ylhich, by experience, have been found applica
ble to their* ?v< * circumstances.', and also•to •the benefit 
***of such others as have been since made in England, or 
Great Britain, and have been introciuced, used and practised 
by the courts of law or equity.•

* -l:· * nr therefore conclude that too coi::mon la~ referred to by 
Congress in the 1901 Code, was the sarue common law referred to 
by the Court of Appeals of the District four years before,. 
namely, the corr.::-.on law of England as it existed in hlaryland 
in 1801 and as otherwise limited by. tr.a opinion in DeForest 
v. Uni tad States, supra. This common law applicable to the 
District of Columbia is therefore not identical with the com.'I\On 
law of England.***"· 

Since no British statute is applicable to the present problem, only the 
common law, as interpreted· and applied in Macy-land in 1801, need be ex
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amined in order to derive the meaning o:f sodonzy- as incorporated into 
common law of the Listrict of Columbia. 

An examination of t.'W decisions of the Maryland courts reveals 
only one case dealing with the crime of sodonzy-. In Davis v. State, 3 
Harris & Jolmson, 154 (1810), the Maryland court held that an indictment 
for assaulting and attempting to commit sodonzy- on a young man was vdthin 
the act of 1793 and that judgment could be had 11either at common law, or 
under the Act of Assembly, that the conclusion contra forman statuti was 
not improper" and that it was unnecessary to lay the "carnaliter cognovit 
in the indictment". The concurring judge stated that: 

11The crime of sodomy is too well known to be misunderstood, 
and too disgusting to be defined farther than by merely 
naming it. 11 

It is apparent that for the present purpose the above opinion does no 
more than to indicate that sodomy was recognized as an offense under the 
common law of Maryland. The c;:ourt I s regrettable assumption that the crine 
was too vrell known to be misunderstood and the excessive modesty displayed 
in not defining it leaves us dependent upon other authorities for a de
finition of the offense as understood at common law. 

Although many of the authorities, like the Maryland court, have 
declined to dei1ne sodomy or have defined it in general terms only, modern 
treatises on criminal law state that at common law, "Sodomy proper is the · 
carnal copulation of human beings in other than the natural manner, that 
is, •against nature' and per anum11 (Yiha.rton•s Criminal Law, sec. 755; see 
also to the same effect Iuller on Criminal Lavi, sec. 141; Clark & Marshall 
Crimes, 4th Ed. sec. 463; Ginsberg, !faryland Criminal Law and Procedure, 
p. 264; Index of l,'iaryland Statutes and cases on Crirrinal Lew, 3rd Ed., 
Strahorn Jr. p. 19; Words and Phrases, Vol. 39, pp 418-420; 2 Bishop 
Criminal Law, Sec. 1191-ll96; McClain's Criminal Law, Vol. 21 p. 56, Sec. 
ll53; Clark's Criminal Law, Sec. 84, P• 19~; Archibald's Criminal Practice 
and Pleading (8th Edition); Vol. 1, p. 1015). It should be observed that 
the 1917 edition of the M:anual for Courts-}fe.rtial adopted Wharton's com
mon law definition of sodomy by quoting it, as follows: 

11Sodonzy- consists in sexual connection with any brute 

animal, or in sexual connection per anum, by a man with 

any man or woman. (Wharton, vol. 2, p. 538).n 


In addition, apparently for the sake of clarity, that edition of the 
hlanual stated further that: 

"Penetration of the mouth of the person does not con

stitute this offense." (MCM, 1917, p. 271). 


The 1921 edition of the Manual for Courts-Martial similarly said that: 
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"ll'either the Federal Penal Code nor the Code of the 

District of Columbia defi.oos sodomy-. Courts-martial are 

therefore governed by t.h:I common-law definition of this 

offense. · 


"Sodomy- at connnon law consists in sexual connection 

with any brute animal., or 1n sexual connection, per anum., 

by a man with any man or woman. (Wharton, vol. l, p. 965) .• 


This last sentence was followed 1n the 1921 edition by the assertion that: 

•Penetration of the mouth also constitutes this of
. !ense. 11 (MCM, 1921, par. 443., P• 439) • · 


These words represented the repetition of' an administrative irmovation 
which was first promulgated by The Judge Advocate General in 1918 and 
which was intended., for the. purposes of military law, to enlarge the 
concept of sodomy- as it eµsted a.t._ common law. In defining an assault 
nth intent to commit sodomy-., h~ver., the same Manual describes that 
offense as it existed at common law, as follows: 

•An assault with intent to commit this offense con

sists or an assault on a human being with intent to 

penetrate his or her person per anum. 11 (MCM, 1921, supra). 


Wharton in his discussion of sodomy explains its nature and origin, as 
follows: 

"The crime derives its name f'rom the City of Sodom, the 

unfortunate 1city of the plains' of Palestine., where these 

bestial practices were fi;rst introduced and became so 

universally prevelant that strangers sojourning within its 

gates were not secure from assault and outrage" (Wharton, 

supra, sec. 754). 

The background fo..- the common law concept of sodomy- is found in the fol
lowing passages in the Bible: 

"4 But before they lay down, the men of the city., 

even the men of Sodom compassed the house round, both 

old and· young, all the people from every quarter: 


5 .And they called unto Lot, and said unto him., 

'Where are the men which came in to thee this night? 

bring them out unto us, that we may know them. 


6 · And Lot went out at the door unto them, arid shut 

the do or after them · 


7· .And said., I pray you, brethern., do not so 

wickedcy. 


6 
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8 Behold now., I have two daughters which have not 

!mown man; let me., I pray you., bring them out unto you., 

and do ye to them as is good in your eyes: only unto these 

men do nothing; for therefore came they under the shadOW' 

of my roof" (Genesis 19: 4 to 8). 


* * * 
"13 If a man also lie with mankind, as he lieth with 


a woman., both of them have committed an abomination: they 

shall surely be put' to death; their blood shall be upon 

them" (Leviticus 2'.): 13). 


The leading English case of~ v. Jacobs,1817., 168 Reprint., 8.30, re
nects the concept of the Biblical offense associated with the city of 
Sodom by holding that the act of an accused in inserting his penis into 
the mouth of a seven year old boy was not sodomy. 

Although the decisions of the state courts., which in every case 
examined were concerned with the interpretation of a local statute, defy 
any· precise. generalization., the great majority of them clearly recognize 
that at common law sodomy was defined as carnal copulation per anum and 
did not extend to other forms of sexual perversion. In ~ v. State 1 

163 Texas C.R. 439, 281 s.w. 857, the Texas Court of Criminal Appeals 
in passing upon an act similar to the one described in the English case 
cited above., stated that: · 

•***however vile and detestable the act may have been 

it does not coma within the definition of 1 sodomy1 as !mown 

to the common law and adopted by legislat"ive enactment in 

our state. Article. 524, P.C. 1925. Such has been the uni

fonn holding of this court. 11 


In Wise v. Commonwealth., 115 s.E. 508, the Supreme Court of 
Virginia., after reviewing the perverted act committed per os, reve~sed 
the conviction of the lower Virginia court on the ground that the of
fense was not sodomy and stated that: 

"According to the clear weight of authority., the common

law definition, unless aided by statute., does not include 

carnal copulation per os." 


In State v. M!!r!l:, 66 ·s. 963, the accused was convicted under an 
indictment alleging the commission of buggery, but the evidence showed that. 
he had comnitted an unnatural offense per os. In reversing the judgmmt 
of the lower court., the Supreme Court o( Louisiana stated that: . 

"* * * it is well settled that the offense committed with 
the male sexual organ and the mouth., that is., the act called 
1fellatio I in. . medical jurisprudence., was never regarded at 
conmon law as the I crime against nature 1 , which meant only 
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1bug-gery' or 'sodomy_•. 

"And it is also obvious that, as the section of tne 

Revised Statutes did not define a.rry crime against nature, 

but only danounced tb.a t crime known in the comm.on law as 

'buggery' or 'sodorey 1 , the amendment of 1896 was adopted 

in order to amend and enlarge the common-law defini ti.on 

of the cr.;.me against nature so as to include the act 

called 'fellatio', an:i perhaps that other perversion 

called •cunnilingus', conunitted with the mouth and the 

female sexual organ. 11 


In Koontz v. People, 263 P. 19, the Supreme Court of Colorado 
stated that: 

11 This section recognizes a..'1d adopts the common-law desig
nation of sodor.zy- as the infamous crime against nature. 
But, even if it were otherwise, where the statute does 
not define a crime, but merely gives to it its common
law name or designation, resort must be had to the com
mon law to ascertain what acts constitute the crime in 
question. State v. Johnson, 44 Utah, 18, 13?, P. 632. 
At common law, sodomy, •the infamous crime against nature', 
was committed only by penetration per anum; penetration 
per os did not constitute the crime.n 

In State v. V','hitmarsh, 128 N.vr. 580, the Supreme Court of 
South Dakota in affinr.ing a conviction for a sexual offense commi.tted 
per os nevertheless recognized that the offense was being punished under 
a state statute which was broader in meaning than sodomy at common law. 
In its decision the court stated that: 

"It JL.ust be conceded t.11at under the common law sodomy 
could.not be coru;fitted by means of the mouth.*** In 
Honselm.ann v. Peopl~ 168 Ill. 175, 4B N.E. 305, the 
c.curt says: * -i:- * The claim is that the evidence must 
prove the crime of sodom.y, and that the crime against 
nature, as defined in our statute, embraces nothing but . 
sodomy, or buggery, as denominated in the English statute. 
riith this we cannot agree. '.'ihile the 'crime against nature' 
and I sodomy I have often been used as synonymous terms,' para
graph Z79 of our Criminal Code, defining infamous crimes, 
plainly shows that the Legislature included in the crime 
against nature other forms of the· offense than sodomy or 
buggery.n 

A similar· ~tatemBnt was made in State v. Farris, 17$ N.W. 361, 
-wherein the Supre~e Court of Iowa stated that: 
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"But our statute, section 4937, as later defined by 

section 4937a, Code Supp., is broader than the de

finition at connnon law.n·,\. 


As previously indicated, it is also significant to observe that 
the Manuals for Courts-Martial, like the statutes of Maryland and other 
states, have broadened the conunon law definition of sodomy so as to con
demn all forms of sexual perversion. The first amendment to the common 
law crime of sodomy occurred in 1918 when an administrative supplement 
to the Manual was issued providing that "penetration of the mouth of the 
person also constitutes this offense". The second amendment which further 
enlarged the so-called crime of sodomy was expressly incorporated in the 
Manual of 1921. The third amendment was the broad definition of sodomy 
promulgated in the Manual for 1928. It must not be overlooked, however, 
that the changes in the definition of sodomy both in 1918 and in 1921 
clez.rly recognized that at common law the definition of sodomy was con
fined to sexual connection per anum. Obviously, these changes ,;ere 
administratively introduced because it was recognized that a failure 
to punish all forms of sexual perversion would be prejudicial to the 
military service. 

The definition of common law sodomy contained in the 1917 and 
1921 Manuals for Courts-Martial was not observed by the Board of Review in 
2 B.R. 17, Hume. In that case the offense of fellatio was held to be 
included within the common law definition of sodomy, "Wi. thin the mean
ing of Article of i';ar 93, and to be punishable by confinement in a 
United States Penitentiary. This interpretation appears to have been 
based largely upon the case of Glover vs. State, 101 N.E. 629, in which 
the Supreme Court of Indiana was primarily concerned with the application 
of a very broad statute which was aimed not only at common law sodomy but 
at all forms of sexual perversion including even the offense of aiding and 
abetting masturbation. Although that court construed the word sodoley' as 
having a very broad meaning at common law, the problem before it was 
one of statutory interpretation as is shovm by the court 1s conclusion, 
as follows: 

"i'** In view of this fact, we think we are left free 
to conclude that our Legislature, when it passed the act 
of 1905 (Burns' Amm. St. 1908, p. 2374), supra, chose 
rather the broad definition of the crime, which would include 
those abominations "Wit.hin the mischief of the law, rather than 
the narrow one which without reason would exclude from punish
ment a perpetrator of what might well be considered the vilest 
and most degenerate of all the acts within the inclusion of the 
broad definition. The correctness of this conclusion is made 
clear by the fact that by the last clause of section 2374 the 
act of enticing, alluring, instigating, or aiding any person under 
the age of 21 to com:;d.t masturbation or self-pollution is also made 
the crime of sodoicy. This was never within the broadest definition 
rif sodomy at common law." 

9 
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Not one of the authorities cited by tte Indiana court specifically 
declares that fellatio is comGon law sodomy. Indeed, Rex vs. Jacobs, 

(1817) I Rus. ey. 331, the only decision cited which is actually in 

point, expressly holds to the contrary. 

The decision in tI"~e ~ case, supra, was followed by the Board 
of Review in C.lti 230894, Hazelwood. Subsequent to his conviction Hazel
wood instituted habeas corpus proceedings in the United States Di.strict 
Court for the Western District of Texas and succeeded in obtaining his 
release from confinement. In its opinion the court held, among other 
thines, that the o1'fense of fellatio was not included within the definition 
of sodomy at common law. 

The Board of Review is of the opinion that the great weight of 
authority, including the Manual3 for Courts-Martial l9li and 1921, supports 
the view that sodomy at co;r1110n law was limited to sexual connection per · 
~ and did not include fellatio. Although the latter part of this con
clusion may be questioned, it should be observed that there are sub
stantial differences between the offense of fellatio and the offense of 
cunnilingus. Because of th·ese differences and in the light of the 
authorities cited, the_ Board of Review is of the opinion that the law 
of the District of Columbia, which is dependent upon the conunon law 
ci.efinition of sodomy as it existed in Maryland in 1801, does not include 
within that definition the offense known as cunnilingus, the offense in
tended in the present case to be accomplished by the accused. It necessarily 
follows that confinement of the accused in an institution of a penitentiary 
type such as a federal reformatory is not authorized. 

In working on the unpleasant subject of sodomy the Board of Re

view has had ample reason to regret that Article of War 42 requires those 

who enforce military law to' examine in turn three separate systems of 

jurisprudence., namely., the law of the district of Columbia, the cormnon 

law of Maryland in 1801, and the basic common law of England in order to 

determine whether a particular offense which is violative 0£ military law 

may be punished by confinement in a penitentiary. It is hoped that a 

future amendment 0£ the Articles of War may provide a simple rule for 

determining the lawful place of confinement. 


6. Since the Specification of Charge I alleges that the accused 

did., "with intent to commit a felony, viz., sodomy, co:mmit an assault 

upon Barbara Hurtel, by wilfully and feloniously choki.ng the neck of the 

said Barbara Hurtel with his hands"., and _since the evidence shows that 

the act intended by the accused was not a "felony, viz., sodomy" either 

at common law or under the federal law., the record is legally insufficient 

to sustain that particular allegation of the Specification. '\'Tith the · 

words, "with intent to com::d.t a felony, viz., sodomy", deleted from 

the findings there remains the findings that the accused committed an 

assault and battery, a lesser included offense, violative of Article 0£ 

War 96. 
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?. For the reasons stated the Board of RevieYr is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the findings of guilty of the Specification of Charge I and Charge I 
as involves a finding of guilty of that Specification omitting therefrom 
the words 11with intent to commit a felony, viz., sodomy11 , in violation 
of Article of War 96; legally sufficient to support the other findings; 
and legally sufficient to support only so much of the sentence as involves 
dishonorable discharge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for five years at a place other 
than a penitentiary or federal reformatory. 

- -· 
, Judge Advocate. 

ll 
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SPJGQ - CM 278548 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. JUL 1S1945 
TO: The Secretary of War 

1. Herewith transmitted for your action under Article of -iiar 
so½ are the record of trial and the holding of' the J-ioa.rd of Review 
in the case of Technician Fourth Grade Carlisle J. 0'1\'eal (19046071), 
!,!edical Detachment SCU 1986, Birmingham General Hospital, Van Nuys, 
California.. 

2. I do not concur in the holding oft~~ Board of Review, and, 
for the reasons hereinaft~ set forth, am of the opinion that the 
record of trial is legally sufficient to support the findinJs and 
sentence and to authorize confinement in a Federal reformatory. 

3. The Board of Review does not question the sufficiency of 
the record to support the findings of guilty of Charge II and the
Specification thereof, and further reference to that Specification 
and Charge is unnecessary. Charge I is laid under .Article of 1'/ar 93, 
am the Specification thereof alleges an assault by accused upon one 
Barbara Hurtel, "with intent to commit a felony, viz, sodomy''. The 
evidence established that the accused made a violent attack upon Miss 
Hurtel with the intent of insert:ing his tongue into her sexual organ, 
an act referred to in medical jurisprudence as cunnilingus. 

4. Article of War 42 authorizes penitentiary confinement for an 
act recognized as an offense of a civil na. ture and punishable by 
penitentiary confinement by; the law of the District of Columbia. 
Title 22, Section 503, District of Colu:nbia Code, authorizes peniten
tiary confinement for an assault 11v.rith intent to commit any other 
offense which rna.y be p-u.nished by i!llprispn.':lent in the penitentiary. 11 

Althouch there is no Diqtrict of Columbia statute denouncing sodomy 
as an offense, it is a common law offense and, as such, punishable by 
confinement in the penitentiary u.~der the provisions of Title 22, 
Section 107, District of.Columbia Code, quoted on pace 4 of the Boa.rd 
of Review's holding (See also H::u 1928, par. 90§:). Hence, penitentiary 
confinement is authorized by the law of the District of Columbi:l. for 
an assault with :intent to commit sodomy. 

Although conceding that so:lony is a felony and punishable 
by penitentiary cmf'inement under the law of the District of Columbia, 
the Board of Review takes the position that the act known as cunnilin
~ does not co!lle within the scope of the cr:ime of sodomy at common 
law, and that there being no applicable statute in the Federal Code 
or District of Columbia Code, the evidence does not prove an intent 
to commit sodomy. As a consequence, the Board holds the record of 
trial legally sufficient to support ooly so much of the findings of 
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guilty of Charge I an:i t.lie Specification th3reor''as involves a find
ing of guilty of that Specification omitting the words "with intent 
to commit a felony, viz, sodolnyt', in violation of Article of War 96. 
The Boa.rd holds .further t:tat confinement in a Federal refornatory is 
not authorized. · 

Examination of a la.rge nm:iber of authorities discloses a 
high degree of uncertainty as to exactly what forms of sex perver
sion constitute common law sodomy. There.is no_Federal or District 
of Columbia decision throwing any light on the question. HO!'(ever, 
tha Ma.nu.al for Courts-Martial declares that sodomy "consists of 
sexual connection with any brute animal, or in sexual connection, 
by rectum or by mouth, by a man with a human being 11 ·U,r:M 1928, p. 
177). Substantially the same defbit.ion has been in effect since the 
publication of the 1917 Manual for Courts-1\ol'artial as corrected to 
l August 1918. 

There is nothing in tha foregoing definition indicative of 
an intent to limit the offense to any particuler types of sexual 
connection, and this office has held on a number of occasions that 
cunnilingus comes within the scope of the offense under consideration. 
Such an interpretation is entirely proper in view of the confused 
state of the civil cases and the nature of the act of cunnilingus. 
Connection between the tongue of the nBle and the sexual organ of the 
fe:nale is no less a sexual connecticn tha.'1 aie between the male organ 
and the mouth of the female. The two acts are equally revolting and 
merit tha same type of punishment and confinement. In the absence 
of controlling authari ty or Ccngressional expression to the contrary, 
it ,is my opinion that the definition contained in thei 119.nus.l for 
CO'rrts-!.Brtial arrl the settled policy of this office sho11ld govern 

·and th3.t tho act involved in the present case.amounts to,common law 
sodomy. As a comiequence, confinement in a penitentiary ·or reforma
tory is authorized by Article of War 42 and the ..provisions of the. 
District of Columbia Code cited above. ' ·. · 

5. For the foregoing reasons I recommend that the firxiings and 
sentence, ·including th9 designs. tiai of the Federal R9forma. tory, El 
Reno, Oklahoma as the place of confinement, be cmfirmed and that the 
sentence be carried in,:to execution. 

6. Inclosed is a form of action designed to carry my recommenda
tion foto effect should it meet with your approval. 

I.~Q..~ca- ft 

2 Incls .. / MYRON C. CRA,ME:R' 
l - Record· of trial Ml.jor General ... 
2 - Form of action· Th9 Judge Advocate General 

( Findings and sentence, including designation of tederal i'etormator.r 
.aa the pl.ace· ot oon!ineme~ con!i.rmed).o.c.ll.O. 410, ~l .lug 194S). 
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.i,ri~y Service l-'orces 

In the Office of The JudE;e Advocate General 
1iashington, D. c. 

SFJGK 
c~: 278598 13 APR 1945 
UNITED STATES 	 ) ARJ..iY. AIR lO:~:SS CENTRAL 

) FLYiliG TRAL.I::G COT:Al.ffi. 
v. 	 ) 

) Trial by G. C. I.:., convened at 
First Lieutenant JOHN F. T. ) iiidland, Army Air Field, ~.;idland, 
i'f.tUIB, (0-748119) , Air Corps ) Texas, 12 l~rch 1945, Dismissal 

) and total forfeitures. 

OPINION of the BOiUID OF IEVICW 

LYON, llEPBURN and LOYSB, Judge Advoca tcs 


i". The record of trial in the case of the officer named above.has 

_been examined by ·the .Board of Review and the Board submits. this, i ta 

opinion, to The Judge Advocate General. 


• 2. Accused was tried· upon 	the following. Charge and Specification:· 

Charge: Violation of· the 93rd Article of War. 

Specification: In that First Lieutenant John F. T. White, Air 
Corps, dfd, at Llidland Army Air Field, liidland, Texas, on or 
about 7 February 1945, feloniously take, steal, and carry away 
about one hundred and thirty-eight dollars (t)lJ8.00), lawful 
money of the United States, the property of First Lieutenant 
Joseph G. Hearn, and about seventy-five dollars ($75.00), lawful 
money of the United States, the property of Second Lieutenant 
Herbert Higginbotham, Jr. 

He pleaded guilty to and was focmd guilty of the Charge and its 
·Specification. No evidence was introduced of any previous conviction. He 
was sentenced to be diswissed the service and to forfeit all pay and allow
ances due or to become due. The reviewing·authority approved the sentence 
and forwarded the record of trial for uction under Article of' War 48. 

3. Evidence, a, For the Prosecution: 

Accused ··vias· in· the miHtary 	service of the United States at the time 
of the corrunission of the offense allezed in the Soecification and at the 

time of the ·tria.l (R.__10, 25). Iie vias a first li~utenant' and Bombardier, 

recently returned from overseas combat service, stationed at ::iidland ·Arrrry 

Air :field, Texas, and on 7 F~bruary 1945 was preparing to leave for San 

Antonio to enter preflight training.as a pilot. ·He was quartered in Room 
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14, :SOQ, 122 at the ~'.iclland Anny Air Field, on the sa:ne floor with Lie"J.tenants 
Joseph G. 'earn and !-;erbert Higginbotham, also returned combat bo!llbardiers, who 
occupied together P.oo:n 10 (R. 6_, 18) • 

.On the evening of 7 February 1945, between 6:oo and 6:30, Lieutenants 
He2.rn and Hig;inbotna~ and the accused were in a latrine ir.r~ediately outside 
of the B.O.Q. in w'cicl-i they lived. They engaged in casual conversations, 
duri~g which the accused compla:l,ned about the fact tl-iat he was going to lose 
his flying pay while he was in preflight (R. 6, 18). Lieutenants Hearn and 
Higginbotha:n went back to their own room and shortly thereafter undre::ised pre
paratory to taking shorrers in the latrine. Lieutenant Hearn left his wall.et, 
,rhich contained about (a38.00 in cash, on his bed (R. 7). Lieutenant Higgin
botham left his wallet in the. back :9ocket of his trousers with the flap 
buttoned, the trousers being left on his bed; his wallet contained about 
~75.00 in cash (K. 18). 

Betmen 7:00 and 7:30 Lieutenants Hearn and Higginbotham were in the 
latrine taking shower b2.i:.hs (ll.. 6, 18). \ihi;t.e there, Lieutenant Hearn noticed 
the accused throvgh an upstairs -window of their barracks as he passed by, 
walking on the same floor w!1er~ their_ Nom:,-were located (R. 11). As they 
walked back to the~r room, they :.Bssed the acc,1sed coming down the stairs (h. 6). 

Lieutenant Hearn dressed and was about to lec>.ve when he looked for his 
wallet. He could not find it. He looked all aroi.;nd the room vd.th sor.ie of 
nis friends '.-!elping him, but still co1,.ld not find the wallet. (R. 6) He and 
Lieutenant rtigbinbotham had an engagement in town. Lieut~nant Higginbotha~ 
said that he wo-:.ild lend Lientenant He2rn some noney, but on taking his ,Vf!llet 
out of h~_s trm.:.ser pocket~ found that all of the noney which had been j_n the 
wallet was gone (R. 6, 19Je They :i.mr,ediately reported the r;,_atter at Post 
Headquarters and to the Officer of the Day (R. 6, 19). 

They went back to thP.ir barr2.cks and continued to search for the noney 
,,i thoP.t success. They had several conferences with the Officer of the Day and 
the Q:_'ficer of the Gi.:ard about the catter (R. 19). Because they thought the 
accused had acted strangely, they suspected him (R. 11). Shortly before 11:QO 
P.:.:., t:1cy ·,:ent to Officers' Club No. 2, where. they noticed the accused had 
been ~':llayine br5-d6e with tvro other officers yf,10 roomed with him. They decided 
to go b2ck to the acc11 sed 1 s room. with hi.'!l wrien he ,vent, ,mich they did, 
arriving in the accused I s room. '3.long with the other officers who roomed with 
him, at about 11:15 P.7-:. (R. 12,). 

They engaged in casual conversation in the accused I s room frol'1", 11 :15 P~M. 
until 12 :30 11..:,1., during rrhich they discussed the loss of their money, hoping 
the accu.sed would volunte 1r some inforna tion. He said nothing, but appeared 
to them to b1' r..ervous (R. 19). At abod 12:39 the accused's roommates went to 
the latr~_ne, and the accused v,as alone in h..i.s roo:ll with Lie11tenants f!earn and 
Hi::;gin'Jotham. Lieutenant mgeinbotham told the accused that they felt he had 
tal:en their r10n:ey (R. 7, 19). Lieutenant Hearn told the acc11sed that he would 
Eive him 45 seconds to produce the money (R. 19). The accused hesitated a 
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mement, then. arose, walked over to his B-4 bag, which was µacked preparatory 
to his leaving the next day, unzipped the bag, removed his 201 file from it 
and took a small white envelope from his 201 file (R. 7, 19). The. accused 
opened the envelope and took from. it four $20.00 bills and eleven ~10.00 

. bills (R. ?). Lieutenant Higg;lnbotham recalled that a portion of his money 

had been in $20.00 bills, and Lieutenant Hearn reme~bered that he had had.a 

number of $10.00 bills and one 20 (R. 19). · . . . 1 

· .. 


. . Upon co1,.nt:i:ng the rno~ey they told the accused that they also had some . 
t5.00 and i'Pl'~'O.O bills. The accused took his own wallet ·ou.t of his pocket arid 
extracted from it a number or $5.00 and $1.00 bills. All of the money was 
placed on the table•. About that ti.me one of the accused's roommates came in 
and was dumfounded to discover. wi,.at was happening; ;vhen.he asked the accused· 
whether he had taken the money, the nccused,replied, 11Yes!f'. (R. 19) .... 
Lieutenants Hearn and Higginbotham told the accused .to get dressed.,· and, ·after 
he was dressed., he led them to the latrine :tn Ground School. F.,- where he said 
he had le.ft :tlieutenant Hearn' s.wallet. They ·s-earched unsuccessf'ully, :tor it 
(R. 19)•.(Another officer testified to having found Lieutenant Hearn's wallet 
in the latrine at Ground School Building F at about 8:oo P.M." on -the night of 
7 February. · The wallet was subsequently returned to Lieutenant Hearn (R. 17, · 
Pros. Exh. 2).) · · · · . · · · 

0 

Lieutenants Hea~ and Hi.gginbotham then took the· accused to the office'· 

used by the Officer of the Day, who, after·talkirig to the Ass;is~!"t Provost. 

Marshal' over the telephone and warning the accused of his rights ·under the 

24th Article of War,: .took a statement from hlJ!1 in which he admitted that he 


·. 	had stolen the ri1oney, having taken Lieutenant.Hearn's wallet containing 
$138.00 and $7,;.oo from Lieutenant Higgtnbotham 1s wallet (R•. 23, Pros. Exh. 1). 
The money produced by the accuse'd, which had been !ePt toge1;her in. a pool, . · 1,' 

was then divided, $138.00 of it being given to L,ieutenant Hearn and $75.00 . ·1t~gtnbotham, t~ere remain~g~ about. ~38_.o~!. wh,ich belonged. to. the_ accused _.. , 
• ~ ' , • ' , , • . ' ·' ... I , • ; 

At about 9:00 A.M. 'the n~xt ·morning, the accused was\rought·to th~ ~ff~c~. 
of the Assistant Provost Marshal, who took another voluntary, statement from , .', · 
him (R. 26) .- The accused ns "very nervous and remorseful and very despondent',, 
- was vecy- sorry what haq happened the night before" . (R. 28). ·In this .. :.' ;., 
statement, which was given under oath., the·accused told in detail how.he had · 

·entered the room occupied by _Lieutenants Hearn and Higginbotham., intending to . · 
.play the radio _which they had. Upon entering the .room, _he noticed th.e wallet· . 
on. the bed. F..e took the wallet without looking inside of i.t and· then took 

· .another wallet out of the back pocket of Lieutenant ·Higgi.'1botham1s trousers . 
and removed all the money in the wallet.. He. said that he left immediately and 

. 	 ·went to the latrine_ in Ground School Building F, .-rhere he. took the money out 
.·· 0£. Lieutenant HeB.rn 1s wallet, leaving the wallet there. He then returned to 

his own room, where he placed all of the t10.oo and $20.00 bills in an 
·, envelope, which he put iri his 20].. file which was in his B-4 bag. ·He said that 
· he regretted Mviri.g taken the rn'oney almost irrr.!ediately and intended to rett1rn .1 

. it as soon as he could,wit,hout detection (Pros. Exh~· 3).· · · · · .. • ; 
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b. For the Defense: ,, 
First Lieutenant Luther T. Wootan testified tha~,tte had lmow.n the accused 

for over two years, having gone through training with him at Santa Ana and 
Victorville., California., and havi1l.~ ,served with him oversaas (R. 30). He 
said that the accused's reputatioq had always been good. (R. 30) First 
Lieutenant ,J or.n J. IlcSweeney also testified that he had known the accused 
during ·training and had served with him overseas. He said that the accused 
bore a very good reputation among the officers who came in contact with him; 
that he never drank or smoked; and that he was a "clean-cut fellow" (R. 32) • 

. The accused, after having his rights as a witne;s explained t~ him, 
testified under oath in his own ~ehalf (!L• 32). He said that he v,,as 22 years 
old, having entered the Army at 19., and having begun cadet training on 21 
September 1942 (R. 33). He graduated as a bombardier fran Victorville Anny 
Air Field in 1943, and after the usual operational training, went ov~rseas in 
Nove!!!ber, 1943, where· he flew 19 combat missions in the European Tb.eater as 
a bombardier in B-l?s (R. 33). He was not wounded, but on a number of 
occasions t.he plane in 'rrhich he flew was badly shot up. On one occasion the 
plaDe landed in the English Channel, and on his last ip.ission his plane was· 
comrelled to land' in Sweden, where he YJas interned for six months. While in 
Sweden, he was athletic director of the camp where he -was situated\ (R. 33}. 

After being rel~ased., he was sent home, where, after a leave, he went to 
Atlantic City. He was then sent to a hospital for two weeks, and, after . 
another short Jeave., was transferred to Midland Army Air Field, where he was 
at the time he received his call to beg:in pilot tra:ining. On the night that 
this incident occurred he was all packed and processed, ready ..to leave for San 

•
.Antonio Aviation Cadet Center (R. 33). ' 

. 
. · ·. . . · 

I 
, 

As in his voluntary statement ri1ade to the Assistant Provost Marshal, he 
said that he had enter~d the room06f Lieutenants Hearn and Higg:inbotham for 
the purpose of playing the radio. He said.that he saw the ·wallet ~nd in "a. 
r::inute of wealmess11 took it. He said tl:at he had never done anything like 
that before and did not lmowwhy he did it on·this.-0cqasion. He said he was 
scared im:-,,edia tely ar:id. wanted to go back to· the room ~and return the wallet 
and money, but about that time someone came in and he did not dare to go back. 
He thought that if he hid the money, he might have an opportunity to return it 
later, and such was his intention (R. 33). He said that im'T.ediately upon 
being accused by Lieutenant Higginbotham, he admitted having the money and 
handed it over (R. .34). .,. · . ' . .· 

After the incident., he said that he was unable to eat or sleep, and when 

he was finally taken to the hospital, he had not eaten for five or six days 

(R. 34). He had received the Air Medal with two clusters and the European 
Theater of Operations ribbon with one star· (R~ 34). He said he had no need · 
for thi_s money and insisted that he intended to return it. He said that he had 
been connected with the supervisi.on·or Boy Scouts in civilian life (R•. 35) • .. 

4 




·(403) 

4. The evidence for the prosec·,· tion, the testimony and adrnissions of 
the accused, together with his plea of Guilty, conchsively establish that the 
accused did at the time and place alle1:;ed in the Spec:Lfication of tho Charge 
take, steal, and carry away about :·i13s, p:roperty of Lieutenant Joseph G. Hearn, 
and about ~~75, property of Lieutenant Herbert Higginbothani-, Jr. 

larceny is the taking and carrying away, by trespass, of personal property 
which the trespasser knows to belo.:1g to another, with intent to deprive such 
owner permanently of his proper:ty (MCH, 192S, par. 149g,.. page 171). 

Once a larceny is committed, a return or an offer to ret~rn the property 
is no defense to a charge of larceny. 

The record clearly presents a case of larceny co~mitted by one in the
military service of the United States, punishable under the express terms of 
the 9;,ra Article of War "as a cou.rt-martial may direc.t. 11 

5. 1Var Deparunent records and papers accompanying the record of trial 
show the accused. to be 22 S/12 years of ar,e, single, and a high school graduate. 
Upon graduation from s9hool he entered the Army as an Aviation Cadet. Upon · 
co:npletior.. of his 'training as a bombardier he was on 19 June 1943 commissioned 
2nd.Lieutenant. He served overseas as a bombardier in B-l?s from 27 November 
1943 until 11 April 1944~ flying 19 missions. On one mission his aircraft vias 
forced to 11ditch" in the English Channel. On 12 April 1944 his plane was · 
forced dO'l'l!l in Sweden where he was interned·until October 1944. He was returned 
to the United States~ On 27 April 1044 he was promoted to 1st Lieutenant. He 
was awarded the Air Medal and tvro Oak-Leaf Clusters. 

6. · The court was legally constit'.lted and had jurisdiction over the· 
accused and of the offense. No errors injuriously affecting the substantial 
rights of the accused we 1 ·~ com.itted during the trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the findings 
and the sentence and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a vi ation of the 9:3:'d Article of War. 

Judge Advocate . 
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3PJGK • CM 278598 lat Ind. 

JUN 111345 
Hq ASF. JAGO. Washington 2s. D. c. 

1. Pur•ua.n"t to ExecutiTe Order No. 9666. dated May 26. 1945. there 
a.re transmitted herewith for your aotion the reoord of trial a.nd tho ~pinion 
of the Boa.rd of Revi• in the oue of Fir•t Lieutenant John F. T. White 
(0-748119). Air Corps. 

2. Upon tr11Ll by general oourt-ma.rtial aooused pleaded guilty to 

and was found go.dl ty of laroecy in violation of Article of War 93. He 

was sentenoed to be dismiased the service and to forfeit all pay &lld al• 

lowances due or to become due. The reviewing authority approved the sen• 

tenoe e.nd forwarded the record of trial for action under Article of War 

48. 


3. A sUl!llllai'y of the evidence may be fow:id in the aooompaeyi:ng opinion 
of the Board of Review. The Board of Review is of the opinion that the 
record of trial is legally sufficient to support the findings a.nd the un• 
tence and to warrant confirmation of the sentence. I oonour in that opin
ion. 

While two fellow offi oera were absent from their quarters taking 
a shower bath the accused entered their quarters and stole their wa.llets 
containing respectively $138.UO and $75.00. When aoouaed of the thett 
a fn hours later he oonf'esaed e.n:i returned the money. War Department 
record• and papers aooompa.nying the reoord ot trial dieoloae thAt the ao• 
oused served oversaaa a.s a bomba.rdier from. 27 Nov8lilber 1943 until 11 April 
1944. and that he partioipa."ted in 19 flying miaaiona. On one minion hia 
aircra.ft had a forced landing in the English Channel. On 12 April 1944, 
his pl&Il8 we.a forced down in Sweden where he was interned until October · 
1944. He ha.a been awarded the Air Modal and tw'o Oak Lea£ Clusters. While 
a.cows ed' s cond.uot wu inexouaa.ble • in view of hi• impreuive combat record, 
I recommend that the sentence be confirmed but that the f'orteitw-ea be re• 
mi tted a.ni that the execution of the sentence u thua m.oditied. ba awipeXlded 
du:ing good b@ha.vio:t". 

4. Inolosed ia a torm of action designed to oarey intu execution 
· the foregoing reoommenda.tion, should it meet with :,our a.pprovu.. 

2 rnoi. ~c:-~~ 
1, Record of trial Major General 
i; Form ot action The J\l:ige Advocate General 

( Sentence coofi;;;;~tMtorfeitures remitted. As ~ied suspended
during good behavior). o.c.M.o. 255, 19 June 1945). 

g 
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