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(1)WAR DEPARI'Mmr 
In the Office ot The Judge Advocate General 

Washington, D.C. 

Board ot RevieY AUG 221933 
CM 200734 

UNITED S1'ATES ) SEVEN'lli: CORPS AlmA. 
) 

v. . ) Trial by G.c.u., convened at 
) Fort Riley, Kansas, J'U.l.7 28 

Private lat Claas WILLIE ) and 31, li33, Di1honore.ble 
BURNS (R-2280215), Troop G, ) dhcharge and confinement for 
9th Cavalry, ) three (3) 7ear1. Diaoiplinary 

) Barracks. 

HOLDING b1 the BOARD OJ llVIll:W' 
1'0'RNBULL, BinING and HilL, Juda• Advooat11. 

1, Th• r1oord ot trial in the 0111 ot the 1oldi1r :a.amad above 
haa b11n 1am1n1d b7 th• :eoa~4 ot Renew. 

2. The acouaed wa, tried upon the tollowins Chars• and Sp1o1t1• 
oauons 

OHA.RGms v101&t1011 of th• ;eth .utiolt of war, 

Sp101f1oat1on1 In that PriT&t1 lat 01111 Willi• Burn,, 
Troop G, 91h Ca,alry, 414, at rort R1111, Xan1a1, 
on or a'Qou; th1 llih d.&y of June, 193:51 ,end to 
Mr1, W, 0, l)olG, th:o'U&h thl tmU14 :St&tH mt.U, 
an ob101n1, ltwd. and la101T1ou1 l1ttor, in Tiol&tion 
of aoot1on :,~, Titlt 18, of iht 0041 of Law,·ot 
tht tm1tt4 fft&to1 of Amtrioa, 

.Aoou.114 ploadd not cu1lt1 to, G4 waa tow 8\,\ilty or, tho Cb&l'I• and 
lpoo1t1o&t10Zl, No 1Y1dono1 ot proTiOUI OOAT10t10AI WII 1ntro4U014, 
1, w11 1ontonotd to 411honoftl.blo 411oh~reo, fort11tur1 of all p11 and 
allowa:c.011 du, or to beoom, duo, and oonfinom1nt at b&r4 l&bor tor 
ti.fl JHH, 'l'ho rtT1tw1n& 1.utnorU1 apprond tho 1onteo•, roduoed 
tll.1 p1r1od of oont1n1mtn1 to thrtt 71&r1, 411ignat1d tho Atlant1o 
B1"1.non, 'Ul\ittd St&1t1 D1101,11nar1 !l&rro.ok1, OOTornor1 I•l~nd,- New 



(2) 

York, as the·plaee of confinement, and forwarded the record pursuant 
to the provisions of Article of War 50i. 

3. In view of the conclusions hereinafter reached, the only 
question that need be considered at this time is whether or not 
the participation of Captain John A. IIettinger, 13th Cavalry, in the 
trial of this case as trial judge advocate was such an error as to 
require the vacation of the findings and sentence. 

4. It appears from the record that the charges in this case 
were referred for trial on J'Uly 13, 1933, to Captain .Alexander B. 
MacNabb, 9th Cavalry, trial judge advocate of a general court-martial 
appointed by paragraph 20, Special Orders No. 134, Headquarters 
Seventh Corps Area, Oma.ha, Nebraska, J"Une 9, 1933. On J'Uly 14, 1933, 
by pare.graph 11, Special Orders No. 163, Headquarters seventh Corps 
Area, Oma.ha, Nebraska, Captain John A. Hettinger, 13th Cavalry, was 
detailed as trial judge advocate or this general court-martial vice 
Captain Alexander B. MacNabb, 9th Cavalry, thereby relieved, for the 
trial of this accused only. Subsequently, on July 28, 1933, another 
court appointed by paragraph 17, Special Orders No. 165, Headquarters 
Seventh Corps Area, Omaha, Nebraska, J'Uly 17, 1933, convened for the 
trial of this case under authority of the provision contained in 
the order appointing the court that all unarraigned cases theretofore 
referred for trial to Captain Alexander B. MacNabb, 9th Cavalry, 
trial judge advocate of the general court-martial appointed by paragraph 
20, Special Orders No. 134, current series, Seventh Corps Area, would 
be transferred by him to First Lieutenant Elmer v. Stansbury, 13th 
Cavalry, trial judge advocate of the above court, for trilll. The 
proceedings of this court in the trial of the instant case recite, 
among the names of the officers present, the following: 

"Captain John A. Hettinger, 13th Cavalry, Trial Judge 
Advocate for this case only, 
First Lieutenant Elmer v. Stansbury, 13th Cavalry, 

Trial Judge Advocate.• 

The record of trial is authenticated by the signature of "John A. 
Hettinger, Captain, 13th Cavalry, Trial Judge Advocate", upon the 
adjourmnent of the court on J\lly 28, 1933, and again by the signature 
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of the same officer in like manner.at the end of the record. The 
record shows that the members of the court and the personnel of 
the prosecution were sworn, t.nd also that numerous witnesses were 
sworn and testified. From the fact that Captain Hettinger was 
senior to Lieutenant Stansbury, the regularly detailed trial judge 
advocate of this court, and from the fact that he and not Lieutenant 
Stansbury authenticated the record, the inference is unavoidable, 
in 'the absence of matter of record to the cont:re.ry, that Captain 
Hettinger took an active part in the prosecution of the case before 
thie court. There is, however, nothing in the record to show that 
Captain Hettinger had any authorit1 whatsoever to appear before thi1 
court in the office of trial Judge advocate tor the prosecution of 
thia case. It 111 true that ht had been detailed aa trial Jude• 
advocate of another court for the trial of thi1 ca,, only, but hi1 
authority to participate in the trial of the case was thereby limited 
to the trial of the case by the court with which he we.a officially 
connected, and that court did not hear the case. 'rh• que1tion 11 
therefore presented whether or not the participation &1 trial judge 
advocate in the trial of a caae "before a general court-martial by an 
officer who wa1 not the regularly detailed trial judee advocate of 
that court ii ,uch an error H to require tho vacation ot the 
t1ndiusa And 1enteno1. 

e. '!'ht 11th .a.rt1cl1 ot War providH in part that1 

"For each senere.l or ~poc1~ court-mo.rtial the 
authority appoint!n~ tho court ahall AJ)point a trial. 
ju(Sst advocato and a d1t1nao counatl •••." 

It naa boon h@ld tnat tho conduct of a tr1Al by a Jude• a4vooat, 
dota11td by ~n autbor1ty othor tban tho oonvonins. autbority in p1101 
ot th1 Judso advocate or1t1nallf &l')pointod, 1nva1141t,1 tho proo11din&1, 
Tho follow1Jl€ 1nutanoo3 may bo not1d1 

"'I'll.e prooood1niu 1n ttiu 0110 aro d111pprovod tor 
tho r1:1Aeon tn&t 1n tho Abaenoo of tho juclgo o.dvoOtite, 
a;po1ntocl by tho 1u.por1or &uthor1ty convening tho court, 
tbo commo.nd1ne orr1oor of tho d11trict o.ppo1nto4 o.noth1r 

•3• 
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officer to·act as judge advocate.• G.O. 70, 
Department or the Missouri, 1863. 

"The court, in this case, assumed the right 
to appoint one of its members judge advocate, in 
consequence or the one appointed in the order con
vening the court becoming a material witness. Such 
proceeding, al though the appointment ma but temporary, 
is irregular, and the sentence thereby rendered in
operative.• G.o. 2, Department of the Platte, 1858. 

The above authori tfes are cited by Winthrop (Reprint 1920, p. 182), 
who also atatea: 

. "*** at present the members and the judge ad
vocate are invariably alike detailed by the officer 
ordering the court; nor would a coillillB.llder or less 
authority be empowered to r~lieve a judge advocate 
so detailed or to appoint a new one.• 

The same principle was followed in a later holding: 

"Where a court-martial excused its judge ad
vocate and required its junior member to act as 
judge advocate in its stead, held that this action 
was wholly unauthorized and tiiat"""its proceedings 
were properly disapproved. It is only the convening 
authority who can relieve or detail a member or · 
judge advocate.• Digest or Opinions, J.A.G. 1912, 
p. 572, G.C.M.O. 62, War Dept., 1874. 

The above authorities were quoted with approval in CM 113341 (Dig. 
Ops. J.A.G. 1918, p. 144), wherein it was also said: 

•In view of the fact that, as sho~n by the 
aut·1ori ties cited above, the error in question was 
jurisdictional and not procedural, and, therefore,
not a mere irregularity within the meaning of the 
37th Article of War, it is recommended that the 
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proceedings, findings, e.nd sentence in this case be 
disapproved.• 

Since in the cases cited it has been held that the proceedings ot 
a court-martial must be disapproved where the trial was conducted 
by one who was appointed trial judge advocate by other than the 
authority who appointed the court, or his successor in ottice, it 
must necessarily be held that the proceedings of a court be dis
approved in a trial conducted by an officer as trial judge advocate 
Who was wholly 1t1.thout authority to appear before that court in 
such cape.city. 

The right or e.n accused to be protected during his trial trom 
the intrusion of those who are not properly a part of the court
martial duly convened to try him was vigorously maintained by Judge 
Advocate General Crowder in CM 125676 {1919). In that case the 
statf judge advocate "made a short address" to the court which, at 
his request, was not made a matter ot record. In rec01ID:11ending that 
the findings and sentence be set aside, General Crowder said: 

"The record is silent as to its {the 'short 
address') subject, but it 1s an unavoidable inference 
from the record that it was in connection with either 
the law or the facts in the case. It was a proceeding 
so contrary to the orderly administration of military 
justice that it constituted prejudicial error. To 
allow anyone not connected nth the trial of a case 
to interfere in this manner might prevent that im
partial trial to which every accused is entitled***•" 
Digest of Opinions, J.A.G. 1912-1920, 1417. 

6. The holding in CM lca8108 (1932), Casey, cited by the start _ 
judge advocate in his review in support of the legality of the pro
cedure in the instant case, has not been overlooked. In that case 
it was held that the trial of the accused by a court to which the 
charges bad not been referred, instead of by the court to which they 
had been duly referred, was not a nullity. In that case both courta 
were legally constituted, had the same trial Judge advocate, and 
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were appointed by the same authority. The holding did not relate 
to the question presented by the instant case. 

7. For the reasons hereinbefore stated, the Board of Review 
holds the record of trial legally insufficient to support the findings 
and sentence. 

J'udge Advocate. 



WAR Di!P..illTI,lN\TT (7)
In the Office of The J'Udge Advocate General 

Washington, D.C. 

Board of Review 
07..f. 200912 OCT 2 1933 

UNIT.JD STATES ) SEC0}J1) DI VISION 
) 

v. ) Trial by G.C .M., convened at 
) Fort Sam Houston, Texas, 

Private JOHN O • ..l.RCHER ) September 18, 1933. Dishonorable 
( 6252112), Headquarters, ) discharge and conf'inement tor 
Headquarters Battery and ) one '(l) year. Disciplinary 
Combat Train, 2d Battalion, ) Barracks. 
12th Field ...l.rtillery. ) 

HOLDING by the BO.tRD OF R.!!."°'VIEW 
TURNBm:.L, BITZING and Hill., J'Udge Advocates. 

1. The record ot trial in the case ot the soldier named above 
has been examined by the Board or Review. 

2. The record of trial is legally sufficient to support the 
findings of guilty or the charges and specifications, but it presents 
the question of whether or not it is legally sufficient to s~port 
the sentence in its entirety. 

The evidence shows that the several articles mentioned in the 
specifications were taken by accused, during a period ot twenty minutes, 
from three lockers ot three enlisted men located in the same roan. 
The larceny of the several articles was substantially one transaction 
(par. 149 ~' M.C.M., 1928) and the sentence imposed should not exceed 
the ma:x:imtnn authorized tor the offense when considered as one transaction. 
The total value ot the several articles as found by the court is $14.70, 
and the maximum punishment authorized for the larceny of property ot 
this value is dishonorable discharee, torteiture ot all pay and allowances 
due or to become due, ~.nd confinement at hard labor tor six months. 

3. For the reasons hereinabove stated, the Board of Review hclds 
the record of trial legally sufficient to support only so much of the 
sentence as involves dishonorable discharge, forfeiture of all pay and 
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allowances due or to become due, and confinement at hard labor 
for six months. 

1~,.<A.r1~. Judge Advocate. 

, Judge advocate. 

, Judge Advocate. CL.~21 

http:1~,.<A.r1
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•:·, . ,.....,... .--~ ,.-, 
·~ ... ~ '.;. .:.. ~ _...; •.",L..,.1. ' 

::':1 ~1.€ ():f'1'ic,3 ,:f '::':,,• .TuCgG ;,.dvocute Ge:c.eral 
Wus:,iq;'v.;!J., D.C. 

Board or Review 
CM 200925 

OCT 5 1933 

UNITED ST..\.TES ) FIRST CORPS AREA 
) 

v. ) Trial by G.C.M., conven~d at 
) Boston, :r.&:issachusetts, September 

Pri,-ate 1st Class WIU.L'iM J. ) 14, 1933. Dishonorable dis
UA.CKIEWICZ ( 13122970), and ) charge end·confinement for one 
Privo.te J'OEN G. LANGMUrn ) (l) year as to each accused. 
(13121579), bothDEML, Head ) Disciplinary Barracks. 
quarters Detachment, 1st ) 
Corps Areo.. ) 

HOLDING by the BOARD OF R3:VIEN 
TUilllBULL, BITZI:m and HAIL, J'Udge Advocates. 

l. The record or trial in the case or the soldiers nemed above 
has been examined by the Board of Review and found to be legally in
sufficient to support the findings and sentence as to Private 1st Class 
William J. V.ackiewicz, D:EML, Headquarters Detachment, 1st Corps Area, 
but legally sufficient to support the sentence as to Private John G. 
Langmuin, Dll!L, Headquarters Detachment, 1st Corps Area. 

2. The charge s~eet accompanying the record or trial shows that 
Private Mackiewicz was honorably discharged on March 9, 1933, upon 
expiration of term of service, and that he was reenlisted on March 10, 
1933. The defense stated that these entries were correct (R. 25). The 
offenses for which Private Mackiewicz was tried and of which he was con
victed are alleged to have been col!ltllitted on February 19, 1933, and 
the evidence shows them to have been committed as alleged. 

3. It is a general rule, with certain prescribed exceptions, 
that court-~.artial jurisdiction over soldiers ceases on discharge trom 
the service, and that jurisdiction as to an offense conmitted during a 
period of service thus terminated is not revived by reentry into the 
service. Par. 10, M.C.M., 1928. The offenses of which Private 
t~ackiewicz was convicted, namely, housebreaking and larceny in violation 

http:Privo.te
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of the 93d Article.of War, and his status as a reenlisted soldier 
after prior honorable discharge, do not bring his case within the 
exceptions to the general rule. The court was therefore without 
jurisdiction to try Private Mackiewicz for offenses of this nature 
COIJI!litted in a prior enlistment terminated by honorable discharge 
prior to the preferment of charges and trial. Dig. Ops. JAG, 1912-
1930, sec. 1436. 

4. For the reasons hereinbefore stated, the Board of Review holds 
the record of trial legally insufficient to support the findings and 
sentence as to Private William~. Mackiewicz, but legally sufficient 
to support the sentence as to Private John G. La.ngmuin • 

...__....~-l-,-~---·-~-/4 ~..._____·--~·' J'\.tdge Advocate. 

·~~t+--·--1~1-----~+-+--,--...--~·' J'\.tdge Advocate. 

~~~~-~~~~~-+-----'-------' Judge Advocate. 

http:Article.of


(11)WAR DEPART!,CTNT 
In the Office of The Judge Advocate General 

Washington, D.C. 

Board of Review 
CM 200989 

UNITED STATES ) 
) 

v. ) 
) 

Corporal ROBERT OSMAN ) 
( 6708260) , Headquarters ) 
Battery, 1st Coast ) 
Artillery. l 

December 11, 1933. 

PANAMA. CAN.il.. DEFARTME:NT 

Trial by G.C.M., convened at 
Fort Sheman, Canal Zone, August 
28-30, 1933. Dishonorable dis
charge and confinement tor 
two (2) years. Penitentiary. 

BEVI:W by the BOARD OF REVIEW 
TURNBULL, BITZING and HALL, Judge Advocates. 

1. The record of trial in the case or the soldier named above 
has been examined by-the Board or Review. 

2. The accused was tried upon the rollowing Charge and Speci
rication: 

CHARGE: Violation or the 96th Article or War. 

Specification: In tbat Corporal Robert Osman, Head
quarters Battery, 1st Coast Artillery, Fort 
Sherman, Canal Zone, having unlawful. possession 
or a copy or the White Plan, Fort Sherman, a 
secret dot.anent relating to the national derense, 
did, at Cristobal, Canal Zone, on or about July 
9, 1932, willtully and feloniously attempt to 
transmit the same to one Herman Meyers, 1859 
East ~th Street, Brooklyn, New York, e person 
not entitled to receive it, this in violation 
or Section 1, Title I, A.ct or Congress, approved 
June 15, 1917, and contrary to good order and 
military discipline. 

Accused pleaded not guilty to, end was found guilty of, the Cbarge 
and Specification thereunder. No evidence or previous convictions was 

I 
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introduced. He was sentenced flto be dishonorably discharged the 
service, to·forfeit all pay and allowances due or to become due, 
to pay to the United States Government a fine of Ten Thousand Dollars 
($10,000.00), to be confined at hard lnbor, at such place as the 
revieWing authority may direct, for two (2) years, and to be further 
confined at hard labor, at such place as the reviewing authority may 
direct, until such fine is so paid, but for not more than eighteen 
(18) years in addition to the two (2) years hereinabove imposed". 
The reviewing authority approved only so much of the sentence as 
adjudged dishonorable discharge, forfeiture of all pay and allowances 
due or to become due and confinement at hard labor for two years, 
designated the United States Northeastern Penitentiary, Lewisburg, 
Pennsylvania, as the place of confinement, and forwarded the record of 
trial pursuant to the provisions of Article of ~ar 50-}. 

3. The evidence for the prosecution is as follows: 

On or about October l, 1932, an envelope addressed to Mr. Heman 
]leyers, 1859 Ea.st 9th Street, Brooklyn, New York City (Ex. No. l} 
came into the.hands of 11r. L. R. Cook, Chief of the Dead Letter Section 
of the Canal zone Postal Service (R~ 13}. This envelope bears the 
cancellation stamp of the Cristobal, Canal Zone, post office dated 
July 9, 1932. It was !!larked J'Uly 22, 1932, at the Brooklyn, New York, 
post office as undeliverable as aduressed and returned to sender. 
The return address on the envelope was Mr. J. McCarthy, Cristobal P.O., 
Gen•l. Delivery. This ma.11 was duly advertised and later sent to the 
Canal Zone Dead Letter Office for disposition, where the envelope was 
opened by Mr. Cook, who found inclosed the·documents received in 
evidence and identified aq Prosecution's ~ibits Nos. 2, 3, 4 and 5 
(R. 15-20}. Exhibit No.~ was recognized as having a military character 
and was turned over with the other exhibits to Depar'tment Headquarters 
at ~uarry Heights by the postal authorities (R. 25). as a matter of 
tact, Exhibit No. 2 vms a carbon copy of what was known as the White 
Flan pertaining to the 2d Battalion, let Coast Artillery, a secret 
document (R. 31) relating to the national defense (R. 41). The 
addressee on the envelope, Y;r. Hannan Meyers, was a person not entitled 
to receive such a plan (R. 32). 

Investigation bt the military authorities developed that Exhibit 
No. 2 wa~, with the exception of one word (R. 46}, a carbon copy of 

-2-
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one of two runs in making the final draft of the White Plan and 
that it was typed sometime between May 15, 1932, and June 3 or 4, 
1932, by the accused on a Royal typewriter assigned to him . 
(R. 43, 55-57) in his capacity as detail and order clerk of the 
Harbor Defenses in the post sergeant major's office, Fort Sherman, 
Canal Zone (R. 55). An expert in typewriting analysis and identifi
cation testified that ~ibits 3, 4 and 5, inclosures in the envelope 
Exhibit No. 1, were also typed on the same Royal type'!iriter (R. 43). 
The envelope, Exhibit No. 1, was typed on a Model 6 Underwood type
wr~ ter, which was not located (R. 51,52). 

With respect to the return address on the envelope, Exhibit No. 
1, it was shown that at one time not definitely fixed, probably in 
the early part of 1932, the accused had requested the mail orderiy 
to call at General Delivery at Cristobal and see if there was any 
mail for him under the name of J. McCarthy (R. 84). Accused also 
admitted to the Department Inspector that he had used various names 
in his correspondence, one of which was McCarthy (R. 137). 

Prosecution's Exhibit No. 4 was typed on the Royal typewriter 
used by the accused (R. 43,55), and contained the following: 

"NAME - Fro:MA. KARRY 
RECEIVES LErrERS AlID PROBABLY LIVES AT THIS .ADDRESS: 

F.K. 
c/o P. Singer, 
6801 Bay Parkway, 
Brooklyn, N.Y.C." 

The mail orderl: testified that during the year 1932 he mailed 
some letters given to him by the accused addressed "F.K., care of P. 
Singer, 6801 Bay Parkway, Brooklyn, New York City" (R. 79,97). The 
accused admitted to the Department Inspector that he carried on a 
regular correspondence with Miss Frema Karry, Brooklyn, New York, 
and that he contacted certain acquaintances with Ca.111unistic con
nections through Miss Frema Karry or through Miss P. Singer (R. 138). 
A photographic plate (Ex. 16) was found in accused's locker (R. 102) 
from which a print (Ex. 17) was ma.de (R. 133), which print was 
identified by the accused as being the photo of Miss Frema Karry 
(R. 133). Further, it was shown that accused had received letters 

..3-
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containing money (R. 81,88,90) totaling about $200 (R. 216) sometime 
between December, 1932, and :W.ay, 1933 (R. 91, 92), probably from 
"Connnunistio people" (R. 138); also that he had been convicted of 
disorderly conduct (R. 243) growing out of a Communistic activity 
or riot (R. 244) in new York. 

4. Accused was sworn as a witness and testified in his own 
behalf. He ad.mitted typing the original Wb.i te Plan, of which 
Exhibit No. 2 was a copy (R. 222), but denied writing Exhibits 1, 3, 
4 and 5 (R. 222,223) and denied attempting to for~ard the envelope 
(Ex. l) and the inclosuree(Exs. 2,3,4 and 5) (R. 223). He admitted 
having friends in the Young Communists' League (R. 214) and having 
received money from them (R. 216). When asked whether he approved 
of Communism, he answered "Some of the ends that the Communists 
foresaw, when they told me, I thoug):J.t were desirable, but I never 
approved of any of the means by which the Communists expected to 
bring about those ends, and on that point I very often argued with 
some of my friends" (R. 214,215). 

5. The jurisdiction of the court was questioned at the trial 
and later in a brief filed by !,!r. Louis Waldman, Attorney at Law, 
upon the ground that the charges had not been impartially investigated 
preliminary to trial as required by Article of War ?0 (R. ?-10). 
Major Swan, the investigating officer, sometime prior to the formal 
investigation of the charges, had expressed an opinion as to the guilt 
or innocence of the accused (R. 9). However, The Judge Aci.vocate 
General, in an opinion (CM 184069, Dec. :29, 1928), approved by the 
President, held: 

"It is my opinion that the mere fact that the in
vestigation was made by the officer who preferred the 
charges in this case did not violate the provision of 
the 70th Article of War and that such fact was at most 
an irregularity which did not injuriously affect the 
substantial rights of the accused." 

Tb.at was a much stronger case than the one now up for consideration; 
there the investigating officer had sworn to the charges, here the 
investigating officer had only expressed an opinion. That fact alone 
is not sufficient basis for holding that his investigation could not 
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have been fair and thorough. Major Swan's recommendation was based 
upon the evidence submitted at the investigation (R. 10), which, 
in the opinion of the staff judge advocate and the appointing authority, 
was sufficient to justify a trial. It does not appear that the rights 
of the accused were injuriously affected by the investigation in this 
case. 

6. The defense counsel filed a brief after the trial with the 
reviewing authority and later a brief was filed with the Board of 
Review by civilian counsel• .Among the assignments of error so raised 
and requiring consideration here is the admissibility of the testimony 
of Colonel Buchanan, Department Inspector, as to admissions against 
interest made by the accused, it being contended that the investigation 
by Colonel Buchanan was unfair and that the rigllts or the accused had 
not been properly safeguarded. The brief filed by civilian counsel 
indicates some confusion between the investigation of the charges 
pursuant to Article of War 70 made by 11.ia.jor Swan (see par. 5 above) 
and that made by the Department Inspector. An examination of the 
record leads to the conclusion that in the investigation made by the 
Department Inspector the accused was properly warned as to his rights 
as a Witness and that he understood such warning. It further appears 
that such investigation was made in the manner prescribed by AR 20-30, 
November 6, 1930, and in accordance with the instructions contained 
in Inspection Guide No. 2-6, Inspector General's Office, October 15, 
1930. Colonel Buchanan did testify to several damaging admissions 
made by the accused bearing on his association with certain Communists. 
It can hardly be said from the record that these admissions were not 
voluntary. However, the Manual for Courts-Martial, 1928, provides: 

"In many instances an accused has ma.de statElllents 
which fall short of being acknowledgments of guilt, 
but which, nevertheless, constitute important admissions 
as to his connection or possible connection with the 
offense charged. such statements are called 'admissions 
against interest' and are admissible in.evidence without 
any showing that they were voluntarily made. Should it, 
however, be shovin that an admission against interest 
was procured by means which the court believes to have 
been of such character that they may have caused the ac
cused to make a false statement, the court may either 
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exclude or strike out and disregard all evidence ot 
the statement." 

In this case, there does not appear to have been any duress on 
the par~ of the Department Inspector. While, it is true, he did 
order the accused to give answer to certain questions, he nevertheless 
at the same time told accused that he need not answer if such answer 
would incriminate him or, as to immaterial matters, if the answers 
would tend to be degrading (R. 144). ~s to the admissions not being 
true, it is sufficient to note that most of the facts so admitted 
were later testified to by the accused at the trial, so that they do 
not appear to fall within the exception made in the para.graph of the 
Manual cited above. 

Error was also charged in the admission of testimony showing 
the receipt of money by the accused some five to ten months after 
the alleged offense in issue. It was contended that the a&nission of 
such testimony was highly prejudicial. This evidence, while collateral, 
was relevant in view of accused's admission that it probably came 
from "Connnuniatic people". It was relevant as tending to show motive 
1n the accused's connection with a political group hostile to the 
American form of government. Wharton's Criminal Evidence, vol. 1, 
par. 38, p. 145; 8 R.C.L., sec. 197. It was so also with respect 
to the alleged error in questioning the accused concerning his arrest 
for disorderly conduct growing out of a Connnunistic gathering or riot. 
This evidence was likewise admissible and relevant under the rule as 
tending to show motive. Wharton's Criminal Evidence, vol. l, par. 25, 
p. 50. 

In the famous Chicae~ Haymarket Riot case (Spies v. People, 
122 Ill. l; 3 Am. st. Rep. 320, 402), th9 court said: 

"The defendants .also complain that t!1e court re
fused to give an instruction for them which contained 
the following statement: 'It cannot be material in 
this case that defendants or some of them are or may 
be socialists, communists, or anarchists,' etc. 

If there was a conspiracy, it was material to 
show its purpose~ and objects, with a view of deter
mining whether and in what respects it was unlawful. 
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Anarchy is the absence of government; it is a 
state ot society where there is no law of supreme 
power. It the conspiracy had for its object the 
destruction of the law and the government, and of 
the police and militia as the representatives of 
law and government, it had for its object the bring
ing about of practical anarchy. Whether or not the 
defendants wars anarchists I!l13.Y have been a proper 
circumstance to be considered in connection with all 
the other circumstances in the case, with a view 
of showing what connection, if any, they had with 
the conspiracy, and what were their purposes in 
joining it. Therefore, we cannot say that it was 
error to refuse an instruction containing such a 
broad declaration as that announced in the above 
quotation." 

That is, the fact of a conspiracy having been proven, it was proper 
to show the radical beliefs of an accused as furnishing a motive 
for joining such conspiracy. So in this case, the fact having been 
established that someone had attempted to transmit a paper relating 
to the national defense to an unauthorized person, it was proper and 
relevant to show that accused approved certain of the aims of the 
Communists and had friends among those of that belief.as bearing on 
his willingness and motive to do the act charged, even though it 
was not shown that :Mr. Herman Meyers was a Communist. "The Communist 
party is an organization which entertains a belier in the overthrow 
by force or violence of the government of the United States***•" 
4 Fed. (2d) 80, 81. Jee also 258 Fed. 413. 

Still another assignr:ient of error is that over the objection of 
the defense, Colonel Bunker was allowed to testify that some nine 
months after the alleged commission of the offense for which the ac
cused was on trial, a secret document was missed (R. 185,189). The 
accused was not shown to have been connected with the loss in any 
manner. Therefore, the admission of this evidence was error, but in 
view of the testimony of Major swan that during several months of 
surveillance, subsequent to the alleged offense, the accused had not 
taken any papers (R. 124,151,152), it cannot be said to have in
juriously affected his substantial rights within the meaning of 
Article of nar 37. 
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Another ground for objection was the evidence showing that 
accused received mail addressed to John Dynes, P.O. box 1276, 
Cristobal (R. 80,136,137), the contention being that it was not 
inconsistent with innocence and that no unfavorable inferances 
could be drawn therefrom. When considered in connection with the 
accused's admission to the Departraent Inspector that "he used this 
box for maintaining contacts with Miss Frema Karry and such other 
friends and people in the Communistic groups, or any such organi
zations officiallytt (R. 137), together with the testimony of the 
accused before the court (R. 215,216) to the same effect, such 
evidence becomes decidedly relevant for the reasons pointed out 
above. 

7. The evidence connecting the accused with the mailing of 
Exhibit No. 1 and its contents may be summed up on the following 
facts and circumstances: The use of the address "J. McCarthy, Gen. 
Del., Cristobal" by the accused; the typing of Exhibit No. 2 (the 
White ?lan); the name and address shown on Exhibit No. 4, together 
with the fact th.at it was typed on the machine assigned to the ac
cused; and the admissions of the accused concerning his Communistic 
connections. such evidence warrants a conviction in the absence of 
prejudicial errors. That the alleged errors complained of were not 
all of them errors, in fact, and that such as may have been were not 
prejudicial in the light of the entire record has been pointed out 
above. 

a. The offense of which the accused was convicted is denounced 
in the Act of J'u.ne 15, 1917, c. 30, Title I, sec. l; 40 Stat. 217, 
which reads in mater ..al part as follows: 

"***or (d) whoever, lawfully or unlawfully 
having possession of, access to, control over, or 
being intrusted with any document, writing, code book, 
signal book, sketch, photograph, photographic negative, 
blue print, plan, map, model, instrument, appliance, 
or note relating to the national defense, willfully 
communicates or transmits or attempts to communicate 
or transmit the same to any person not entitled to 
receive it, or willfully retains the same and fails 
to deliver it on demand to the officer or employee of 
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the United states entitled to receive it;*** 
shall be punished by a fine or not more than 
$10,000, or by imprisonment for not more than two 
years or both." 

9. The record of trial is legally sufficient to support the 
findings and sentence. Penitentiary confinement is authorized by 
Article of War 42 and by the Act of June 15, 1917, sec. 1, Title I 
{40 Stat. 217) • . 

, Judge Advocate. 

~-·_;_,_t_··_·t:_· .... _'_"_._: :::: :::::::_·_._:._fl_·_'Jl_' 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

Decanber 28, 1933. 

MEMORANDUM for the Acting The Judge Advocate General. 

Subject: CM 200989 - ·osman. 

1. Pursuant to your direc·tion the Board of Review has 
examined the authorities on the question-raised informally by Major 
King as to whether or not the Commanding General, Panama Canal 
pepartment, was in fact the accuser in CM 200989, Osman, now before 
you for consideration. -

Major King bases his contention that the Commanding, General 
was in fact the accuser upon the following excerpt (R. 182-183) trom 
the testimony of Colonel Bunker, who actually signed the charges: 

"Q.. Why did you wait until the latter part or June 
or the first or July of this year before pre
ferring charges? 

A. I was waiting for instructions from the Depart
ment, as nearly as I can remember, which came 
after an official investigation by the Depart• 
ment Headquarters.

* * * 
Q. Was there anything at Fort Sherman to prevent 

that investigation being held, then, last 
November? 

A. The only thing that I know is the fact that 
when the matter of the loss was discovered, 
it was apparently taken out of the hands or the 
Post Commander by the action of the Department 
Commander. The only thing I had to do with it 
was to prefer the charges, under instructions 
from the Department." 

2. It should be noted that no time in the course of the trial 
did the defense counsel, who was diligent in conducting the defense, 
raise the question that the Department Commander was in fact the 
accuser. Nor was this contention made in the very able brief tilea 
and oral argument made by Mr. Louis Waldman, civilian attorlie7, 1'ho 





(21} 

exhibited an unusual knowledge of military law. If there had been 
any merit in the point it is hardly conceivable that it would have 
been overlooked by the zealous counsel in this case. 

3. Article of War 8 provides in. part as follows: 

"The President of the United States, the command
ing officer of a territorial division or department, 
the Superintendent of the .Military Academy, the 
commanding officer of an army, an army corps, a division, 
or a separate brigade, and, when empowered by the 
President, the commanding officer of any district or of 
any force or body of troops may appoint general courta
martial; but when any such comnander is the accuser 
or the prosecutor of the person or persons to be tried, 
the court shall be appointed by superior competent 
authority, and no officer shall be eligible to sit as 
a member of such court when he is the accuser or a 
witness for the prosecution.***" 

The Manual for Courts-Martial, 1928, has these provisions: 

"Whether the commander who convened the court is 
the accuser or the prosecutor is mainly to be deter
mined by his personal feeling or interest in the 
matter• ..ln accuser either originates the charge or 
adopts and becomes responsible for it; a prosecutor 
proposes or undertakes to have it tried and proved. 
See 00 (Accuser) in this connection. Action by a 
commander which is merely official and in the strict 
line of his duty can not be regarded as sufficient to 
disqualify him. Thus a division camnander may, with
out becoming the accuser or prosecutor in the case, 
direct a subordinate to investigate an alleged offense 
with a view to formulating and preferring such charges 
as the facts may warrant, and may refer such charges 
for trial as in other cases." 'Par. 5, M.C.M., 1928. 

•oo. Courts-Ma.rtial--Frocedure--Accuser.--An 
officer who has signed and sworn to the charges in a 
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;articular case is necessarily an accuser in that 
case. But.while prima facie the person who signs 
and swears to the charges is the only accuser in 
the case, that is not always true. There may be 
another or others who are real accusers." 

Also the following: 

"A person subject to military law can not 
legally be ordered to prefer charges to which he 
is unable truthfully to make the required oat~ on 
his own responsibility; put he may legally be 
ordered by a proper superior to prefer such charges 
as in his (the subordinate's) opinion he may properly 
substantiate by the required oath •." Par. 25, M.C.M., 
1928. 

4. The following authorities and decisions bearing on the 
subject have been noted: 

"Whether the con:mander who convened the court 
is to be regarded as the •accuser or prosecutor' in 
the sense or the article in question, where he has 
had to do with the preparing and preferring of the 
charges, is mainly to be determined by his animus 
in the matter. He may like any other officer 
initiate an investigation of an officer's conduct 
and formally prefer, as his individual act, charges 
against such officer; or by reason or a personal 
interest adverse to the accused he may adopt practi
cally as his own charges initiated by another; in 
which cases he is clearly the accuser or prosecutor 
within the article. On the other hand, it is his duty 
to determine, when the tacts are brought to his know
ledge, whether an officer within his command charged 
with a military offense shall in the interest or 
discipline and for the good or the service be brought 
to trial. To this end ha may formally refer or revise 
or cause to be revised and then formally referred, 
charges preferred against such officer by another; or 
when the tacts of an alleged offense are communicated 
to him, he may direct a suitable officer, as a member 
of his staff~ or the proper commander of the accused, 
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to investigate the matter, formulate and prefer 
such charges as the facts may warrant, and having 
been submitted to him, he may revise and refer them 
for trial as in other cases; all this he may do in 
the proper perform.ance of his official duty without 
becomine the accuser or prosecutor in the case. Of 
course, he can not be deaned such acc~ser or prosecu
tor where he causes charges to be preferred and pro
ceeds to convene the court by direction of the 
Secretary of ~ar or a competent military superior." 
Die. Ops. 'JAG 1912,,.,_LXXI! I l. ·~ f')i 

' (1,:-t I ,,G:: ; ,J ·,{,' ,f > 

In a note to the above is ci tad an opinion by .Attorney General Devens, 
August 1, 1878, vol. 16, p. 109, as follows: 

"'In a certain sense the commanding general is 
the prosecuto~ in nearly.every case that comes before 
a military court within the limits of his command; 
for in almost every case charges are submitted to 
his examination, approval, and, if•necessary, amendment, 
and there is al·.re.ys an informal preliminary adjudi
cation by him to determine that ~~e case is one which 
is proper for trial by a court-martial before he 
orders th~ court-martial, and the accused to appear 
before it. It is quite api;e.rent that in such case he 
is not an accuser or prosecutor in the sense of the 
article of war. * * * He does not alter his position 
as commanding officer and become accuser or prosecutor 
in the sense of the*** article***, because he 
himself sees that the charges are in proper and definite 
legal form, and to that extent superintends their pre
paration. In the present case, the charges were not 
actually signed by General • He had no personal 
relation to, or knowledge of, the matter out of which 
the charges grew, so as to have created in.him.any 
p~r~onal feeling or interest i~ the conviction of the 
prisoner. In considering alike the question of ~he 
prcpriety or a court-martial and the preferment or 
charees, he dealt with the I!latter, as a commanding 
officer must deal in a large number of instances, upon 
the statements and allegations of others, and decided 
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the matter in his own mind no :further than to pro
nounce that upon the information before him the 
alleged offender should be brought before a court
martial.' Opinion of Attorney General Devens, Aug. 
1, 1878, vol. 16, p. 109. It is also held in this
opinion that where the record of the trial fails to 
indicate that the convening officer was the •accuser 
or prosecutor' of the accused, the latter, in apply
ing to the secretary of War to have the proceedings 
pronounced invalid on this ground, may establish 
the fact by the production of affidavits setting 
forth the circumstances of the case and the action 
of the commander." 

Colonel Winthrop, in his Military Law and Precedents, 2d ed., 
1920, reprint, p. 62, said: 

"Whether a commander who has taken action in 
the case of an officer of his command proposed to be 
tried,--as by ordering his arrest, preferring or 
directing the preferring of charges, or approving 
charges as preferred, etc.,--is to be considered as 
an accuser or prosecutor in the sense of this 
Article, so as to disqualify him from ordering the 
court and to make it necessary for the President to 
do so, is a question depending mainly upon the re
lation and animus of such cozmoo.nder toward the ac
cused or the case. Where his action has been merely 
official, the capacity indicated cannot in general 
properly be ascribed to him. Thus, where, upon the 
facts of the supposed o·ffence being reported to him, 
and appearing to call for investigation by court-· 
martial, he has, as coxmnander, directed some proper 
officer, as the commander of the regiment or company 
of the accused, or his own staff judge advocate, to 
prepare the charges, (indicating or not their form,) 
or ha~ approved or revised charges already prepared, 
he is not.to be regarded as an •accuser' in the sense 
of the A.rticle, his action having been official and 
in the str~ct line of his duty. Nor is he to be 
deemed a 'prosecutor' merely for the reason that, 
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having personal cognizance of the fa~ts of the·case, 
he contemplates being a material and important 
witness on the trial. • * *" 
15. The Department Commander (Major General Brown) was an officer 

of wide experience and nrust be presumed to have been familiar with 
Article of War B, the Manual for Courts-Martial, and a uthori ta tive 
precedents, and to have acted accordingly. 

"The well-recognized presum:ptions as to the legality 
and proper performance of official acts apply in criminal 
proceedings." 12 Cyc. 389. 

There was no showing made, nor was any attempted, indicating animus 
on the part of General Brown. 

"Whether or not an officer-is the accuser. in a 
p~rticular case is a question or fact." Dig. Ops. 
JAG 1912--1~, 1350, p. 670. 

The language used in the testimony of Colonel Bunker implies nothing 
more than administrative action on the part of the Department Commander 
in turning the case over to the Post Commander for appropriate discip
linary action. Thia is a common occurrence in military administration. 
As just stated above, the presumptions are all on the side of regu
larity of action. 

6. In CM 1994615, Lichtenberger, the Board of Review, with the 
concurrence or The Judge Advocate General, said (Jan. 21, 1933): 

"Conceding in its entirety the claim of the defense 
that th.a Corps Area Commander directed that the alleged 
offense of accused be investigated and, if the facts 
warranted such action, that appropriate charges be pre
ferred, it is clear that such action on the part of the 
Corps Area CoI!rlElnder was a proper exercise of his duty 
in the premises and that, unless he were animated by 
personal bias or hostility, his action failed to make 
him 5.ll accuser." (bnderscoring supplied.) 
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In a case arising in France (CM 134167, Speir, 1919), it was 
held: 

"The charges lire signed 'Major J. J., Adjutant.' 
In an argument upon the question of jurisdiction, 
counsel for accused stated that the appointing 
authority had preferred charges. There is nothing to 
indicate that the appointing authority had any save 
his official connection with the case as commanding 
officer. The record is barren of any suggestion or 
personal interest or animus on his part in the case. 
The record is not invalid because of the mere fact 
that the convening authority's adjutant, by his 
direction, under the circumstances appearing in the 
record may have signed the charges." 

7. In a "motion in arrest of judgment" filed after trial by 
the defense counsel in CU 159101, Young, it was contended: 

"The record shows that the charges preferred by 
the original accuser were not referred for trial, 
but that on the contrary e new set of charges were 
preferred and that e staff officer who had not made 
a personal investigation of the facts was requested 
to and signed the new charges; that the investigating 
officer who investigated the original charges and 
recor:mended that those charges be dismissed with a 
reprimand, investigated the new charges end adhered 
to his original recoI:C1endntion; that notwithstanding 
the recommendation of the investigating officer the 
charges were ordered referred for trial and a court 
was appointed which was aware of these facts and which 
could scarcely be uninfluenced thereby. Under these 
circumstances and the law cited the convening authority 
constructively became the accuse1" and the ju~isdiction 
of the court fails and consequently the findings and 
sentence are void for lnck of jurisdiction." 

Oh the question so raised the Board of Review, with the concurrence 
of The Judge Advocate General, held: 

"The record does show the facts es stated in the fore
going 'motion', but in the opinion of the Board of 
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Review they fall far short of indicating that the 
convening authority in this case had become the ac
cuser, and the objection is wholly without merit. 
Indeed, if the contention of the defense counsel 
were accepted it would remove from the convening 
authority all discretion in acting upon charges 

·· and require him to follow, regardless of his own 
opinion, the recommendation vt the investigating 
officer. The Manual for Courts-Martial does not 
so prescribe." 

a. From an examination of the entire record, it is ~pparent 
that there are no facts shown or alleged indicating animus, bias, 
or prejudice on the part of Major General Brown against the accused; 
and further apparent that the accused was well defended. Had such 
facts been in existence it is reasonable to assume that an effort 
would have been made to bring them out. It must be presumed that 
General Brown acted entirely in accord with the law and the V.anual; 
and that if he had in fact been the accuser he would have so 
notified higher authority and requested that the court be appointed 
by such higher authority. Colonel Bunker's testimony does not 
appear even to raise an implication of unauthorized action on the 
part of General Brown, and, in the absence of any tacts or showing 
to the· contrary, the reasonable construction to be placed on this 
testimony is that department headquarters was acting administratively 
in the name of the Commanding General in sending down the papers in 
the case to Colonel Bunker. Further it should not be overlooked 
that the record in this case was not finally acted upon by General 
Brown, but by Major General Fiske, successor in command, after 
receiving the advice of his staff Judge advocate. No shadow or 
suspicion has been cast upon his. attitude in the matter. 

9. after a full consideration of the point in question the 
Board of Review, for the reasons appearing above, respectfully 
adheres to its former opinion. 
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Military Affairs 
CM 200989 

1st Ind. 

War Department, J.A.G.o., - To the Secretary of War. 

1. The record of trial and accompanying papers in the case of 
Corporal Robert Omnan (6708260), Hee.dqunrters Battery, 1st Coast Ar
tillery (CM 200989), and the opinion of th~ Boa.rd of Review thereon 
are submitted herewith pursuant to Article of War 5oi for the action 
or the President. 

2. The Board of Review holds that the record of trial is legal
ly sufficient to support the sentence. I do not concur in that hold
ing tor the rea~ons hereinafter stated in detail, as I find in the 
record and accompanying papers many errors, irregularities and doubt
ful questions. I retrain from deciding whether or not any one such, 
taken alone, would constitute fatal error; but. takan tQt;ather, I 
consider them as having injuriously affected the substantial rights 
of the accused. 

3. Colonel Clarence G. Bunker, c.A.c., signed and swore to 
the charges against accused. Colonel Bunker was the collIID.anding of
ficer of the post and regiment in which accused was serving. The 
oti'ena& with which accused was charged, namely, attempting to trans
mit a secret document relating to the national defense (the Yihite 
Plan, Fort Sherman) to a person not entitled to receiTe it, is al
leged to have been cor.m:nitted July 9, 1932, the date of the postmark 
on-the letter. The tact that such a letter had been mailed by some 
one was discovered by its being opened in the dead letter section 
of the Canal Zone Postal Service about October 1, 1932 (R. 13). 
The charge sheet is dated June 30, 1933, and the oath of Colonel 
Bunker thereon July 1, 1933. At the trial CQlonel Bunker testi
fied as follows (R. 182,183), 

"Q. Why did you wait until the latter part of June 
or the first of July of this year before pre
terring charges? 

"A. I waa waiting for instructions from the Depart
ment, as nearly as I can remember, which came 
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after an official investigation by the De
partment Headquarters. 

* * * * * * * * 
"Q. Was there anything at Fort Shannan to prevent 

that investigation being held, then, last 
November? 

"A. The only thing that I kn.ow is the fact that when 
the matter of the loss was discovered, it was 
apparently ta.ken out of the hands of the Post 
Commander by the action of the Departimnt Com
mander • The only thing I had to do with it 
was to prefer the charges, under instructions 
i'rom the Department." 

Article ot War 8, after enumerating the officers authorized to 
appoint courts-martial, continues: 

"* * *; but when any suoh commander is the aoouser 
or the prosecutor of the person or persons to be 
tried, the court shall be appointed by, superior 
competent euthority, * * *•" 

The Manual tor Courts-Martial, 1928, paragraph 60, says: 

"COURTS-MARTIAL-PROCEDURE-Accuser.- kn. officer 
who has signed nnd sworn to the charges in a 
particular case is necessarily an aoouser in 
that case. But while prima facie the person 
who signs and swears to the charges is the 
only accuser in the case, .that is not al,'T'ays 
true. There may be another or others who are 
real accusers. (See 5.)" 

The Digest ot Opinions of The Judge Advocate General, 1912, 
page 155, says: 

"It is not essential that the commander who 
convenes the court-martial for the trial of an 
officer should sign the charges to make him the 
•accuser or prosecutor• within the meaning.of 
this article. Nor is the fact that they have 
been signed by another conclusive on the question 
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whether the convening commander is the aetual 
accuser or prosecutor.*•*" 

The question is presented whether. in view of Colonel Bunker's 
testimony {quoted ante. par. 3). the Commanding General. Panama 
Canal Department. whoappointed the court before which accused was 
triad, was also his accuser. If so, the record is fatally defective. 
in view or the provisions quoted from Article of War 8 (ante, par. 3). 
On this point the Manual for Courts-Martial further saysi--

"Whether the command.er who convened the 
court is the accuser or the prosecutor is 
mainly to be determined by his personal feel
ing or interest in the matter. An accuser 
either originates the charge or adopts and 
becomes responsible for it; a proseoutor pro
poses or undertakes to have it tried and 
proved. Sea 60 (Accuser) in this connection. 
Action by a co.111ll18llder whieh is merely official 
and in the strict line or hi a duty can not be 
regarded as suffieient to disqualify.him. 
Thus a division commander may• without becom
ing the accuser or prosecutor in the case. 
direct a subordinate to investigate an alleged 
offense with a view to formulating and pre
ferring such charges as tha facts may warrant. 
and may refer such charges for trial as in 
other cases." (Par. 5 !,) 

"A person subject to military law can not 
legally be ordered to prefer charges to which 
he is unable truthf'ully to make the required 
oath on his own responsibility; but he may 
legally be ordered by a proper superior to 
prefer ·such charges as in his (the subordinate•a) 
opinion he may properly substantiate by the re
quired oath." (Par. 25) 

In Digest of Opinions of The Judge Advocate General. 1912. page 
154. it is saids 

"Whether the commander who convened the 
court is to be regarded as the 'accuser or 
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prosecutor• in the sense of the article in 
question, where he has had to do with the 
pr~paring and preferring of the charges, is 
mainly to be determined by his animus in the 
matter. lie may like any other officer 
initiate en investigation of an officer's 
oonduot and formally prefer, as his individ
ual aot, charges against such officer; or by 
reason of a personal interest adverse to the 
accused he may adopt practically as his own 
charges initiated by another; in which cases 
he is clearly the accuser or prosecutor with
in the article. On the other hand. it is his 
duty to determine, when the facts are brought 
to his knowledge, whether an officer within his 
command charged with a military offense shall 
in the interest of discipline and for the good 
of the service be brought to trial. To this 
end he may formally refer or revise or cause 
to be revised and then formally referred, 
charge~ preferred against such officer by 
another; or when the facts of an alleged of
fense are communicated to him. he may direct 
a suitable officer. as a member of his start. 
or the proper commander of' the accused. to in
vestigate the matter• formulate and prefer such 
charges as the facts may warrant. and having 
been submitted to him, he may revise and refer 
them for trial as in other cases; all this he 
may do in the proper performance of his official 
duty without becoming the accuser or prosecutor 
in the case.•••" 

It is difficult to bring the present case within the principle 
set out in the last quotations. because Colonel Bunker does not say 
that he was told to consider or investigate the matter and "prefer 
suoh charges as the facts may warrant." lie speaks. on the contrary. 
of "an official investigation by the department headquarters". not by 
himself'J and says that "it "Was apparently taken out of the halXls of the 
Post Commander" (himself) "by the action of the Department Co?mnander. 
The only thing I had to do with it was to prefer the charges, under in
structions from the Depart~nt." This language, if aptly chosen, 
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indicates a direct command to prefer charges, leaving no discretion 
to the recipient of tha order. It may be, upon .further investi-
gation, upon asking Colonel Bunker for particulars, upon obtaining 
evidence from tha general then commanding the departms:at and his 
staff officers, that it would appear that tha order in question was 
not so peremptory as it appears from Colonel Bunker's testimony to 
have been. It would be permissible to consider such evidence aliund.e 
the record. 16 Ops. Atty. Gen. 106, 108. However, in the view 
which I take as to the proper disposition of tha case, it is unneces
sary to seek such evidence. 

The officer who commanded the departnent at the time of which 
Colonel Bunker speaks in his testimony is the same officer who con
"Vaned the court. If, then, he was in .fact the accuser, the record 
is fatally invalid, notwithstanding the fact that ha was later relieved 
and the sentence was approved by his successor. That last circumstance 
does, however, pern.it a rehearing in Pana.ma. without its being necessary 
that the President should appoint the court. Neither is it material 
that the point now under consideration, that the convening authority 
was the accuser, was not raised by the defense, s.i,nce the requirement 
that the convening officer shall not be the accuser is statutory and 
may not be waived, even expressly. Dig. Ops. JAn-, 1912-30, par. 1350. 

4. The next irregularity relates to the.investigation of charges. 
J.rticle of War 70 provides: • · 

"No charge will be referred for trial until 
after a thorough and impartial investigation there
of shall have been made.•••" (Underscoring 
supplied) 

Inunediately following the arraignment, the defense offered a special 
plea to the effect ~hat a fair and impartial investigation of the 
charges had not been had (R. 7), and called to the stand ·in support of 
that plea Major Daniel N. Swan, 1st Coast Artillery, the officer who · 
investigated them (R. 8). The vdtness admitted that previous to his 
investigation ho he.d expressed an opinion as to the guilt or innocence 
of eccused~ that previous to his ovm investigation he had received cer
tain evidence obtained by Colonel Buchanan, department inspector. and 
that his {Major Swan's) reco:r:anandations were at least in part based up
on that evidence and Colonel Buchanan• s report (R. 8-10); and it , 
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furthermore appears froJJJ. his report as Investigatillg Officer, appended 
to the record ot trial, that he received and reported his own statement, 
as a witnesa in the case, a.s pa.rt of the evidence which he received and 
considered in his ca.pa.city as Investigating Officer. The court over
ruled the plea. 

In four cases between 1924 and 1928, sentences were set aside be
es.use there was no investigation or because the investigation was not 
thorough aDd impartial. CM 161728, Clark; CM 182226, Keller; CM 183364, 
Jurkowski; CM 183905, Olsen. On the other hand, a. case a.rose in 1929, 
CM 184069, . .t:t.}1!11es, in which the investigating officer and the officer 
preferring c rges were the same. ·A ID8.jority of the Board of Review 
held the record insufficient to support the sentence. A dissentient 
m,mber of the Boa.rd of Review held otherwise, that the identity of the 
officer preferring charges and the investigating officer did not neces
sarily show that the investigation was not imparti~l, and that it was 
in fa.ct impartial. The Judge Advocate General and the President sus
tained the minority member. That case would seem to go farther to 
sustain the senteD.ce than would be necessary in the present case, so 
tar as concerns the present point, but it is to be noted tha.t the 
question was. not raised by the defense in the Hughes case, whereas 
here it was expressly raised by a. special plea.. 

6. The next irregularity concerns the admission of evidence. 
Colonel Edmund A. Buchanan, the department inspector, a witness for 
the prosecution, was examined as to an interview which he had with 
accused 'While he (Colonel Buchanan) was investigating the sending of 
the letter. containing the secret doc'Wll8%It, but before charges ha.d been 
preferred against accused. He testified tha.t he warned accused (who 
11'8.S not then such} three tim,s of his constitutional rights under Article 
of War 24 (R. 132). The witness started to relate what accused had said, 
and the defense counsel interposed thus (R. 133), 

"The defense objects at this point to any 
responses made by the accused to the Inspector 
until the defense has had an opportunity to 
further interrogate the Inspector a.s to whether. 
his responses were entirely voluntary or not. 
If it is shown that his responses were volun
tary, the defense will withdraw its objection." 

The prosecution answered thAt what it proposed to brillg out was not a 
confession, but e.n admission against interest, which need not be voluntary 
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to be a.dmi s sible; and cited Manual for Courts-Martial., paragraph 114 b. 
The defense replied (R. 134): -

"The defense still objects on the same ground., 
a.nd in a. matter of ha.If a dozen questions can show 
the court clearly, it believes., just how voluntary 
the statements were -- it can be done in a very 
short tilll3; and we object to admissions and sta.te
:ments made by the accused to the witness until we 
have a. chance to show the court the conditions under 
which they were ma.de. 11 

The law member overruled the objection and declined to allow cross
exan,ination of the witness for the purpose requested. A few questions 
further on, the witness produced the report of his investigation., which 
he proposed to use to refresh his memory. The follow"ing colloquy then 
took place (R. 135): 

"PROSECUTION: Is there any objection by the defense 
to the use of that as a me~randum? 

''DEFENSE: No objection to the method, but in 
order to save the time of the court., and rather 
than object to a.11 of the responses made by the 
accused to Colonel Buchanan, the defense wishes 
to go on record a.s stating that it objects to 
all responses, and will not further object a.e 
the responses a.re repeated, and that its failure 
to object in tho future is not to be considered 
as a waiver of' objection in that case. 

"LAW :MEMBER: The objection of the defense is not 
sustained." 

The witness then proceeded to relate admissions by accused to him 
~f acquaintance and communication with communists~ though be did not 
confess guilt, that is, he did not admit sending the letter in question. 
Upon the witness being turned over to the defense for cross-examination., 
counsel began to quostion him further as to the nature e.nd JJalmer of his 
examination of accused. The following then occurred (R. 140 et seq.)a 

"PROSECUTION: May it please the court, the prosecution 
objects to this particular line of questioniIJ.g., the 
court having ruled on the matter of the admissibility 
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of the evidence which the witness has given 
in this case, and contends that if the defense 
cross-exarr~ne the witness, it must be on the 
matters brought out on direct examination, and 
not concerning the admissibility of the evidence 
which the witness has already given before the 
court. If the reporter will read the opening 
statement by the defense, you will see that it 
states the manner in which the defense expects 
to cross-examine the witness, and the question 
has already been ruled upon. Will the reporter 
read the statement of the defense? 

(The reporter complied.) 
"DXFENSE a No repiy. 
"LAW MEMBER: That has already been ruled on, and the 

fact that the accused had been warned of hiS' 
rights has been established. The objection of 
the triat judge advocate is sustained. 

"DEFENSE: Do I understand by the ruling, sir, that 
the defense is prohibited from axe.mining the wit
ness as to any and all questions which have been 
brought out by_the prosecution? 

"!Ji1{ MEMBER: No• 
"DEFENSE: Do I understand that the defense is pro-

hibited from asking questions of the witness which 
would tend to ah.ow how the accused's answers were 
elicited? ' 

"LAW MEMBER: The ruling of the court is that the testi
mony of the witness has shown that the accused was 
warned ot his rights and made these statements 101ow
ing his rights. 

"DEFENSE: I maintain that I may ask him any questions 
pertaining to his investigation of the accused. 

"PROSECUTION: Not as to the manner of conducting his in
vestigation--that has been ruled out. 

"DEFENSE: That has been ruled out, if the court re-
members, over the objection of the defense. -The 
defense were not given an opportunity to cross-ex
amine this witness before he testified--they were 
denied that opportunity. They ask now that they 
be permitted to cross-examine him-~that they be 
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permitted that opportunity in their cross-ex
amination. 

"PROSECUTION: There has been an objection made that 
has been ruled upon by the court. The argument 
that is taldng place here is as to something that 
counsel asked for. Counsel is not required to 
ask anything. Counsel is permitted to go ahead 
and conduct his examination. unless the prosecution 
or s.ny member of the court objects to it• and 
there is nothing to discuss. The only matter 
before us is your proceeding with your cross-ex
amination. 

''DE:FEUSE: I run ready to proceed. 
"PROSECUTION: There is no objection to be ruled upon. 

is there. Mr. Reporter? 
''REPORTER: There is not; the objection was ruled 

upon. 
''DEFENSE: May I ask to what extent the ruling limits 

the defense in its cross-examination of the witness? 
"PROSECUTION: The defense are not required to ask any

thing. They a.re required. if they so desire. to 
conduct their ~roes-examination. and when a question 
comes up as to the legality or the admissibility of 
their cross-ex8.J!linat1on. then the trial judge advo
cate will take such action as may be called for in 
the matter. The prosecution requests that if the 
defense counsel is going to continue his cross-ex
amination of the witness. he be directed to proceed. 

"LAW MEMBER: It is the opinion of the law mmber that 
the defense counsel is quite within his rights when 
he desires to know the methods pursued in making 
the investigation." 

Counsel did not examine witness f'urther as to the alleged involun
tary nature of the admissions elicited from accused. After a few more 
questions the witness was excused. and the defense moved to strike out 
the whole of his testimony on the ground that the admissions which he 
drew from accused had been obtained by duress (R. 145). The motion 
was overruled (R. 147). 
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Though the prosecution was right in maintaining that what was 
drawn from.accused was adlllissions against interest rather than a 
confession, and was adlllissible (if at all) even though not shown to 
be voluntary; yet the law member's ruling denying the defense the 
privilege of cross-examining the witness as to the alleged involun
tary nature of his admissions was clearly erroneous. Suoh cross
examination was proper to diminish the probative effect of those ad
missions and perhaps even to exclude them altogether. The error was 
the less excusable because the paragraph of the Manual for Courts
Martial (114 .£_) which should have shown the propriety of the questions 
excluded wa.s read to the court. 

It is true that some time after the erroneous ruling above noted, 
at the end of a long colloquy, the law member ruled (R. 143): 

"It is the opinion of the law member that the 
defense counsel is quite within his rights when he 
desires to knovr the methods pursued in me.kine; the 
investigation." 

It is not clear whether the law member_meant by the above to reverse 
his previous ruling. It is reasonably clear that he was not so under
stood by defense counsel, for the latter asked no further questions tend
ing to bring out the supposed involuntary character of accused's ad
missions, but instead put a few questions on other topics and at the 
close of the examination of the witness moved to strike out all his 
testimony because the admissions related were made under duress (R. 145). 

The accused himself testified that Colonel Buchanan threatened him 
with court-martial if he did not answer certain questions (R. 220, 234, 
235), notwithstanding accused's state1mnt that to force him to do so 
would violate his rights under .Article of War 24. Question No. 61 of 
Colonel Buchanan's examination of accused was 

"***Than I order you, in the name of General 
Brovl?l, to answer this question:***•" (R. 236) 

Sergeant Thomas M. tiendricks, tieadquarters Battery, 1st Coast 
Artillery, another typist at headquarters, Fort Sherua.n, who appears 
to have been under suspicion at the beginning of the investigation, 
thus testifies as to the manner of his examination by Colonel Buchanan 
(R. 254)i 
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"***He was shaking his finger in my face and 
saying, •You know you di~ it,• anc1·everything." 

Colonel Buchanan's conduct and language, if they were as testi
fied by accused and Sergeant Hendricks, were highly improper, the 
more so as they were similar to that of' another inspector which was 
held improper in an opinion of this office (CM 199315, Oct. 27, 1932), 
extracts from which were sent to all inspectors-general in a circular 
letter from The Inspector General, dated.November 15, 1932, which 
presumably had been received by Colonel Buchanan. I do not say · 
that Colonel Buchanan's conduct and language in themselves necessarily 
rendered the admissions thereby elicited inadmissible, but they great
ly diminished their evidentiary value. The defense was clearly en
titled to cross-examine him to show such language and conduct, and 
had good·reason to do so. Indeed, it may be that the denial of' op
portunity to do so forced the defense to put the accused on the 
stand. 

6. The next error is also one involving the admissibility of' 
evidence. On pages 185-188, it was brought out by the prosecution 
from Colonel Bunker, accused's post commander, that beside the White 
Plan mantioned in the specification, another secret document had also 
recently been missed at Fort Sherman. The law member overruled a 
timely objection by the defense to this evidence and a subsequent 
motion to strike it out. These rulings were erroneous. Accused 
was not charged with taking the other missing docwnent, nor was 
there a syllable of evidence tending to connect him therewith. At 
the least the evidence was irrelevant. But it was worse. Its 
apparent purpose and probable effect were to instill into the minds 
of' the court the idea that there was going on at Fort Sherman a aeries 
ot thefts ot secret papers, that possibly accused was guilty of more 
than one such offense, and that in any event something must be done, 
somebody must be convicted, to atop such thefts. 

7. The last error to which I invite attention appears on pages 
242-245 of the record of' trial. The prosecution asked accused how 
he answered the question, "have you ever been arrested", when enlist
ed. He answered that he told the recruiting officer that he had. 
been arrested. On further questioning, the prosecution brought out 
that accused had been arrested for disorderly conduct a.nd sentenced 
to one day• s confinement, that the disorderly conduct grew out of a 
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communistic activity or riot, though accused contended that his par
ticipation therein was accidental. The defense objected to this 
evidence on the ground that the prosecution was attacking the char
acter of accused by proving a prior conviction by civil court, though 
he (accused) had not put his character in issue. The prosecution 
contended, on the other hand, that all that he was doing was attack
ing the credibility of the accused as a witness, which may be done 
by showing a prior conviction. To this the defense replied by read
ing the following from paragraph 124.E_, Manual for Courts-Martial,-

"* **Evidence relating to an offense not involv
ing moral turpitude or affecting the credibility 
of the witness should be excluded." 

The colloquy ended thus (R. 244) : 

"PROSECUTION: I reiterate that the prosecution 
is attacking the credibility of the witness. 

•IlEl!mmE: The defense has nothing further to 
say, in that case." 

No ruling was made by the law member and the questions and answers 
continued. 

I am of opinion that the contention of the defense was valid, 
that the evidence was inadmissible to attack the credibility of accused 
as witness, because disorderly conduct does not necessarily involve 
moral turpitude, and the admission of the evidence for that purpose 
was erroneous. However, the defense counsel, though he made an ob
jection which I consider valid, did not persist in it and obtain a 
ruling from the law member. In this, I consider that the defense 
counsel was at fault, and failed in his duty of protecting the accused 
from the admission of incompetent evidence against him. 

8. In a case of this complex! ty and importance I am of opinion 
that at the close of the trial the defense counsel should have analyzed 
and summed up the evidence SJld made an argument, but he did not do so. 
His failure in this respect was in my judgment seriously detrimental to 
accused. The rule of the courts of conman law, both civil and criminal, 
that a party has ~o relief against errors, omissions, or poor judgment 
or his counsel, can have but a limited application in court-martial 
practice, where the majority of counsel are not learned in the law, and 
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where it is the duty of every one connected with the adminis
tration of military justice, and not least my own, to see that 
the rights of every accused are adequately protected. Though I 
do not mean to say that every error of judgment of defense coun
sel is ground for setting aside a conviction by court-martial, er 
specifically that failure to make an argument constitutes in every 
case, or even in this particular case, a fatal o~ission; yet I re
peat that the fact that in so cor.plex and important a case, invol~
ing the military career, liberty, e.nd life-long reputation of ac
cused, there was no analysis of the evidence, no summing up, no 
pointing out of the facts and inferences favorable to the defense, 
no argument in his behalf, is a circumstance to be weighed, ~~th 
the others which I nave rr~ntioned, in determining whether the sub
stantial rights of the accused were injured and whether he had a 
fo.ir trial. 

9. As I stated at the beginning of this indorsement, I 
refrain from deciding whether or not any one of the errors, irreg
ularities, or other matters above m~ntioned would of itself be fatal 
to the validity of the record. Taken together, I consider them of 
such gravity that I am unable to ss.y that the substantial rights of 
the accused were not injuriously affected. I therefore reconnr~nd 
that the President disapprove the findings and sentence and direct 
a rehearing. A precedent for my recommendation is found in 
CU 194200, Sanderson, in which the Board of Review and The Judge 
Advocate General took si~ilo.r action, holding the record insuf
ficient to support the findings of guilty of the most serious of
fenses with which accused was charged and the greater po.rt of the 
sentence, because of numerous irregularities, no one of which they 
found to be fatal. 

For use in case my recommende.tion meets your approval, I in
close draft of a letter to the President and a form of action by 
him, both marked in pencil "draft A". Alternate drai't of letter 
to and form of action by the President, marked "draft B", are also 
submitted for use if, on the other hand, you approve the view of 
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the Board of ReView 
be confirmed. 

Colonel, J.A.G.b., 
Acting The Judge i>.dvooate General. 

Ky Rucker, 

8 Incls. 
Incl.1-Reoord of trial 
Inol.2-Review by Bd. of Rev. 
Incl.3-Uemorandum by Bd. of Rev. 
Incl.4-Draft letter for sig. Sec.of 

War ("A") 
Incl.5-Draft letter for sig. Sec. 

of War ("B") 
Inol.6-Form of executive action con

firming reviewing authority 
('Draft B") 

lncl,7-Form of executive action dis
approving sentence ("Draft A") 

Inol.8-Brief by attorney for accused 
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WAR DEPil.Rl'MENT 
In the Of'f'ice of' The Judge .Advocate General 

Washington, D.C. 

Board of' Review 
CM 201104 .!/1N 2 J 1834 

UNITED STATES ) FIRST CORPS ARF.il 
) 

v. ) Trial by G.C.M., convened at 
) U.S. Army Base, Boston, 

First Lieutenant RAYMOJ.iID ) Massachusetts, October 10 
A. KNAPP (0-11733), Coast ) and 11, 1933. Dismissal. 
Artillery Corps. ) 

OPINION of' the BOARD OF REVIEW 
'1.'tJRl\TBULL, BITZING and HALL, Judge .Advocates. 

l. The Board of' Review has examined the record of' trial in 
the case of' the of'f'icer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following charges and speci
fications: 

CHARGE I: Violation of the 93d Article of' War. 

Specification 1: In that 1st Lieutenant Raymond A. 
Knapp, Coast Artillery Corps, then Recreation 
Officer, Fort H. G. Wright, New York, did, at 
Fort H. G. Wright, New York, fro~ on or about 
Decez::iber 26, 1931, to April 26, 1933, feloniously 
embezzle by fraudulently converting to his own use 
seven hundred and eighty-nine dollars and sixty 
cents ($789.60), United States Currency, property 
of Uni tad States Army Motion Picture Service, Fort 
H. G. Wright, New York, entrusted to the care, 
custody, and possession of him, the said ,lat 
Lieutenant Raymond A. Knapp, by virtue of his 
office. 
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Specification 2: In that 1st Lieutenant Raymond A. 
Knapp, Coast Artillery Corps, then Comrua.nding 
Officar of the Headquarters Battery, 11th Coast 
Artillery, did, at Fort H. G. Wrieht, New York, 
between about May 25, 1932, and April 27, 1933, 
feloniously embezzle by fraudulently converting 
to his own. use, two hundred and eighty-five 
dollars and forty cents ($285.40), the property 
of said organization, entrusted to him, the said 
1st Lieutenant Raymond A. Knapp, by virtue of 
his office.' 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that 1st Lieutenant Raymond A. 
Knapp, Coast Artillery Corps, then Recreation 
O:rticer, Fort H. G. Wright, New York, did, at 
said Fort H. G. Wright, New York, on or about 
April 2e, 1933, with intent to deceive, present 
to Lieutenant Colonel Lucian B. Moody, Inspector 
General's Department, Inspector General, First 
Corps Area, then inspecting the accounts of the 
United states Anny Motion Picture Service, Fort 
H. G. Wright, New York, the purported duplicate 
of the original report rendered by him, the said 
1st Lieutenant Raymond A. Y...napp, to the War 
Department in accordance with AnIJ.y Regulations 
210•390, for the week ending .April 22, 1933, 
which said purported duplicate was false and 
known by him, the said lat Lieutenant Raymond A. 
Knapp, to be false in that said purported duplicate 
of the original report showed coupon books on hand 
beginning week small 389, large 328, and coupon 
books on hand end of week small 382, large 321, 
whereas the original report showed coupon books 
on hand beginning of week small 579, large 378, 
and coupon books on hand end of week small 572, 
large 371. -

Specification 2: In that lat Lieutenant Raymond A. 
Knapp, Coast Artillery Corps, then Recreation 
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otficer, Fort H. G. Wright, New York, did, at 
Fort H. G. '\Vrie..;ht, New York, on or about April 
26, 1933, with intent to deceive, present to 
Lieutenant Colonel Lucian B. Moody, Inspector 
General's Depart:rr.ent, Inspector General, First 
Corps Area, for the use of the said Lieutenant 
Colonel Lucian B. Uoody in officially inspectiDg 
the United States ~n:JJ.Y Motion Picture Service 
account and claim credit therefor a memorandum 
receipt dated April 18, 1933, for 349 small books 
and 2!38 large books from s. Collings, bonded 
salesman, which said memorandum receipt was untrue 
and known by the said 1st Lieutenant Raymond A. 
Knapp to be untrue in that saids. Collings, at 
the time said memorandum receipt was presented 
as aforesaid, was responsible for only 244 small 
books and 136 large books. 

He pleaded not guilty to all charges and specifications, and wa1 
:round guilty or all charges and specifications. No evidence ot 
previous convictions was introduced. He was sentenced to be dismissed 
the s•rvice and to be confined at hard labor at such place as the 
reviewing authority might direct tor two years. Because of the 
hardahip that would tall upon the dependent, of the accused in the 
execution ot this sentence, the members of the court unanimously 
recommended that the confinement 1.mt>oaed·be remitted. 'l'he reviewing 
authoritr approved onlr so much of the sentence as providee tor 
dhmhul e.nd forwarded the record of trial tor action under the 
46th Article of war. 

3. Tht evidence tor the prosecution under the 1eve::al 1paci• 
fioation1 may be 1wmnarized aa tollont 

Specification l, Charse I • . 
It wa1 1tipulated between th, pro11cution and the deten11 that 

aoou1ed. wa1 the reoreation ottioer tor tht po1t of Fort Wright 
bt'bwe1n tht date, :uly 3, 1;30, and April Ii, 1;331 tb&t hie dutit1 
1.1 rtono.tion otfioer ple.otd him in ohare• of the mction piotun 
aotiTitit1 and that, a, ottiotr in ohargt ot the motion picture 
aotiT1t111, h• wa, r11pon11ble tor tl,1 aooo\U1t1 and tund11 ~~d. that 
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during this period no other person had charge of these accounts, 
nor was he relieved or ,replaced at any time during that period. 
It was further stipulated that the-type of motion picture coupon 
book was changed on about December 26, 1g31, and that for the 
purpose of the trial a reference to •small books" will be to books 
of the value of.$1.50 each, and a reference to "large books" will 
be to books of $2.40 ~ach (R. 9-~o). 

Lieutenant Colonel Lucian B. lloody, Inspector General, First 
Corps, testified as follows: In April~ 1933, he made an audit of 
the motion picture funds at Fort Wright during which he examined 
many numerous and bulky documents, including every document which 
had a:tJ.y bearing on the subject ot the audit~ He had-been in the 
serTice twenty-nine years as-a COllllilissioned officer during which 
time he had been called upon to audit accounts probably somewhat 
more than the average officer, since a considerable portion of his 
service had been in the staff branches (R. 10). Except for a few 
years at service schools he could hardly recall any time at which 
he had not had to work w1 th records or accounts pertaining to the 
A.my, and tor the last two years he had been working as an inspector 
general. (The defense stated that it had had a chance to examine 
the original documents, was satisfied with their. authenticity and 
correctness, and had no objection to the introduction of appropriate 
calculations and no objection to permitting Colonel Moody to testify 
as a person qualified to make such calculations.) Witness examined 
the weekly reports ot the motion picture -·service ·a. t Fort Wright 
trom December 26, 1931, to April 26, 1933, e.nd the original returns 
made to the War Department which he had requested for use in his 
audit (R. 11). This examination showed that between the dates 
mentioned above accused had received from the War Departm~nt 2500 
books ot ~ value of $1.eo each ($4000), and 1900 books of a value 
ot $2.40 each ($4560), of ~ total value of $8560, for which he was 
accountable (Ex. l). A summary prepared from the collection sheets 
ot the different organizations at the post and the reports of the 
cash19r tor books sold on credit to the organizations and individuals 
showed a total value or $6416 worth or books so accounteo tor (Ex. 2). 
A summary of the books sold on credit to the organizations showing 
on their voucher tiles ~nd also of the books sold-on credit by the 
bonded salesman for which chits were turned over to the accused 
showed the ·same total amount of $6416 (Ex. 3). A tabulation made 
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from the weekly cashier reports showed the number of $1..60 and 
$2.40 books sold for cash by the cashier and that cash proceeds 
from this source were turned over to the accused in the amount of 
$1072.80 (Ex. 4). The examination also showed that 24 $1.60 books 
of a value of $38.40t and'7 $2~40 books of a value of $15.80t of a 
total value of ~55.20t had been dropped, and that-at the close of 
business on April 26t 1933t there were on hand 314 $1.60 books of 
a value of $502.40t and 214 $2.40 books of a value of $513.60, a 
total value of $1016 (Ex. 5). A summary from the weekly reports of 
the ntnUber of coui:ion books sold, mnde by the accused to the War -
Departmentt showed a total of $3046.40 for the $1.50 books, $3552.80 
for the $2.40 books, and a total of ~;65"99.20 for both (R. 12-15; 
Ex. 6). The tabulatiomreferred to above and in evidence (Exs. 1-5, 
incl.) show that all books not accounted for had been sold and the 
proceeds of the sale received by the accused. Hitness, therefore, 
arrived at the conclusion that any shortage existing in the motion 
picture fund was in cash and not in books in kind. This discrepancy 
in terms of money was $789.60 (R. 25-25). (l\ote: It thus appears 
that money came into the hands of the accused in the following 
amounts: $6416 for books first sold on credit and later paid for 
in cash; $1072.80 for books sold by the cashier for cash; of which 
total of $7488.80 he accounted for only $6599.20 to the War Department, 
leaving the sum of $789.50 in cash unaccounted for.) About May 11th 
accused stated to witness that he would probably find a shortage 
of about $790 which very closely agreed w1 th the figure·a wi tneas 
had deduced (R. 42). 

Specification 2, Charge I. 

Lieutenant Colonel Lucian B. Moody, Inspector General, First 
Corps area, identified the council book of the Headquarters Battery, 
11th Coast Artillery, and photostatic copies of pages of the book to 
which reference was later ma.de were received in evidence and marked 
Exhibit 7. Wit!less had seen the book at an inspection made at Fort 
Wright in May, 1932, and again in April, 1933. In May, 1932, he 
had made an audit of the book and had noted the accountability to 
be $2588.71 (R. 17). The balance for May, 1932, was $2588.71, but 
this was carried forward on the June sheet as $2578.71, $10 leas 
than the correct balance at his inspection of :May 25, 1932. Upon 

-5-

http:65"99.20


(48) 

the October, 1932, sheet of the book no figures are shown opposite 
the item "Collection sheet". He identified the collection sheet 
for the Headquarters Battery, 11th Coast .Artillery, for the month ot 
September, 1932 (Ex. 8) and testified that it showed a net of $65 
to be retained by the fund which nonnally should have been taken 
up opposite the words "Battery collection sheet" on the page cover
ing October (R. 18). Under the heading "Ration savings" for the '· · 
month of October, 1932, the receipts are totaled as $2115, while 
the total should have been $2125.10, a difference of $10.10. On 
the same sheet the expenditures are totaled as $425.34, while the· 
correct total is $326.04, a difference of $99.30. The sheet for 
December, 1932, under the heading "Expenditures, Ration savings", 
shows a total or $1713.22, while the correct total is $1613.22, · 
the.total being in error by $100 (R. 19). The accused railed to 
account ror $285.40 which came into his possession between May 25, 
1932, and April 27, 1933 (R. 26). (Note: The arithmetical errors 
noted above of $10.00, $10.10, $99.30 and $100, respectively, r&
duced the accountability of the accused upon his records by $219.40, 
to which must be added the omitted item of $66, battery collections, 
making a total of $285.40 which came into his possession but was not 
shown upon his oooks and is unaccounted for.) 

Specification 1, Charge II. 

Lieutenant cofonel Lucian B. Moody, Inspector Genoral, First 
Corps Area, testified that during the course of his audit ·or the 
motion picture funds at Fort Wright in April, 1933 (R. 10) accused 
presented to him the,retained copy or the United States Motion 
Picture Service for the week ending April 22, 1933 (R. 19). This 
report, Exhibit 9, showed 382 small books and 321 large books on 
hand at the end ot the week, and 389 small and 328 large on hand at 
the beginning of the week. When the report was presented to witness 
accused did not indicate in any way that the report was not what it 
represented i tselt to be (R. 20). Witness obtained from the War 
Department tha original report for that week, Exhibit 10, which 
showed 579 small and 378 large books on hand at the beginning of 
the week and 572 small and 371 large books on hand at the end of the 
week. The figures just quoted at the top of the original report 
were initialed by what witness believed to be accused's initials, 
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and the signature on the retained copy was that of accused. The 
original report showed on hand at the end of the week 190 more 
small books and 50 more large books than the retained report, and 
sL~ilar differences between the numbers of books on hand at the 
beginning of the week (R. 21). It was witness• recollection that 
accused did not make any statement as to the discrepancy in the 
return of April 22, 1933, to the War Department until after witness 
had developed that additional shortage himself and brought it out 
about May 11th, at which time accused in his testimony rather 
anticipated witness in stating that the latter would probably 
find a shortage (R. 41). 

Specification 2, Charge II. 

Sergeant Sherman Collings, Headquarters Battery, 11th Coast 
Artillery, testified that he is coupqn book salesman at the War 
Department Theater, l!'ort Wright. He 'had been on that job for about 
two and one-half years, and, until last April, accused had been 
recreation officer during this period. Until the relief of. the 
accused the method of handling books at Fort nright had been that 
coupon books were turned over to him by accused on witness• receipt, 
and the books were then issued by witness to individuals on the post 
on credit, each individual signing a promissory note for the book 
(R. 27). Witness was bonded. He identified a paper presented to 
him as a receipt signed by him, dated April 18th, and given to ac
cused for 349 books at $1.50 and 238 at $2.40. On the date of the 
receipt an audit was in progress. Witness identified other attached 
receipts as receipts from the various organizations for promissory 
notes turned over to them by him for collection. These receipts 
referred to promissory notes from the books and were included in 
the receipt given accused for 349 $1.60 books and 238 $2.40 books. 
Accused knew at the time that they were included because at the 
time the receipt was made up books and receipts were all upon th~ 

desk (R. 28) and accused was present lR• 34). The smaller group 
of receipts for promissory notes included 109 of the small books 
and 104 of the large, and also included the officers {R. 28). 
(The receipt from witness, one from accused and the group of receipts 
from the different organizations on the post were received in evi
dence as Exhibit 11, later withdrawn and photostatic copies substi
tuted therefor (R. 29)). The other receipts were attached to the 
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one at the top of the page of Exhibit 11, dated April 18, 1933, 
tor 299 books at $1. 60 and 238 books at $2.40, at the time w1, tness 
signed that receipt and constituted a part of it. Witness was 
accountable to accused for the books that he had signed for and 
the other people were accountable to witness tor what they had 
signed for. Witness' receipt was true and correct. The penciled 
notation of an additional 50 books was made before the receipt 
was signed and Vias for some books drawn at the time the receipt waa 
ma.de up. Witness made up the receipt dated April 18th because 
accused asked for the receipt for accountability, presumably for 
his audit. The receipts from the organizations for promissory 
notes were trom the organizations which bought on credit. The 
receipt of accused was for officers' chits which he collected. 
It was customary during the period for the witness to issue all , 
the books to the enlisted men and to turn the promissory notes 
over to the companies (R. 31). At the tL~e of making the receipt 
(that of April 18th) witness did not actually have in his possession 
3,g small books and 238 large books, but some lesser number of 
books, the difference being ma.de up by promissory notes and receipts 
(R. 35). 

Lieutenant Colonel Lucian B. Moody, Inspector General, First 
Corps Area, testified that the top portion of ii:xhibit 11, that is, 
the statement of accountability between the coupon book salesman 
and accused, indicating that the former was responsible to accused 
on April 18, 1933, for 349 small books and 238 large books, was 
presented to him by accused at his audit of the motion picture fund 
at Fort Wright, as representing the books in the hands of the bonded 
salesman at that time. About a day later witness checked the books 
in the hands of the bonded salesman. In the opinion of witness the 
receipt did not properly account for the number of books it pur
ported to represent since there were included therein sub-receipts 
from organizations to the bonded salesman covering books for which 
accused had already received cash, of w~ich fact witness then had 

,knowledge. The evidence of this fact was found in the company 
collection sheets and the tabulations therefrom, previously intro
duced in evidence (R. 35). Cf the books covered by the sub-receipts, 
six books in all were accounted for by the return to the bonded . · 
salesman of the six chits represented by them. In the case of the 
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Headquarters Battery, 11th Coast Artillery, the sub-receipt 
presented to witness was for 28 small books and 10 large, Which 
accused receipted to the Battery for the equivalent in cash of 
28 small books and 8 large, uncollected chits tor 2 large books 
having been returned to the bonded salesman. The receipt or Battery 
G.to the bonded salesman was for chits representing 29 small and 2~ 
large books, while accused receipted to the organization for the 
cash equivalent or 29 small and 25 large books, the chit for one 
large book having been returned to the bonded salesman (R. 37). 
For Battery H the receipt showed 23 small and 18 large books, while 
accused's receipt for cash was for 22 small and 17 large books, a 
difference of one small and one large, chits for which were found 
in the possession of the bonded salesman and credited. In the case 
of Battery K the receipt.of the first sergeant was for 18 small and 
27 large books~ and accused's receipt to the organization for the 
cash equivalent was for the seme. In the case of the Quartenna.ster 
Detachment the sub-receipt was for 3 small and 7 large books, e.nd 
the receipt in cash to the organization was for 3 small and 5 large 
books, a difference of 2 chits for which witness allowed credit. 
For the Ordnance Department the receipt was for one large book and 
accused's receipt for cash covers one large book. In the case or 
the Medical Department the receipt shown '!'las for one small and two 
large books, and accused's receipt to the organization was for the 
cash equivalent of the same number. In the case of the band the 
receipt v.as for 3 small and 5 large books, while accused's receipt 
to the organization was for the cash equivalent of 3 small and 
7 large, indicating an excess of receipts tor cash by aecu~ed which 
witness could not explain at the moment. at the time the orieinal 
receipt for 349 small and 238 large books was presented to witness 
he was acting tn his capacity as official inspector of the accounts 
or accused (R. 38). The receipt was presented to him as a credit 
claim tor the number of books on the face of it. Witness first 
came across the sub-receipts in the hands of Sergeant Collings, the 
bonded salesman, on the morning of April 27th. He first saw the 
receiFt for 349 small and 238 large books on the evening of the 23d 
or 24th of April, when he first looked at the account. He then 
tentatively gave accused credit tor the face value or the receipt. 
Later he saw the accounts ot Sergeant Collings and noted there the 
memorandum receipts as totaled for books that had been p~id tor by 
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the organizations. He brought the matter to the attention of the 
accused (R. 39), after the latter had been warned that he had 
certain constittttional rights, and questioned him as to the dis
crepancy between the receipt for 249 small books and 238 large 
and the amount set out in the sub-receipts from th.a organization. 
Accused admitted in the presence of Colonel Nugent that he had 
received cash for all of the books shown in the sub-receipts 
except for a small number, about 12 books representing chits for 
sales.to officers on credit which the bonded salesman had turned 
over to him.for collection, and stated that he had accounted.for 
the money he had received from the latter. The reason why accused 
had given him the receipt for 349 small books and 238 large books 
was thoroughly investigated later and, as witness recalled, accused 
admitted in effect that the receipt of Collings had been presented 
to witness with the idea that it would be considered as a credit 
voucher to accused's account (R. 40). It was witness' recollection 
that as soon as he questioned accused about these records in the 
presence of his coDlI!lallding officer accused made an immediate.state
ment covering the shortage or discrepancy in the memorandum re- · 
ferred to as Exhibit 11 (R. 41). No explanation which witness 
considered satisfactory was made as to why the receipt was present 
after the company commander had turned over the money for the · 
collection. No eXPlanation was given as to where this money was 
that had been given to accueed (R. 42). The investigation showed 
precisely what money accused had receipted for to e~ch organization 
and the amount receipted for by him as shown on the exhibits which 
were in evidence. In general the company commanders turned over 
this money to accused early in April after they had made their 
company collections. The investigation of the matter began ap
proximately twenty days later and at that time all company commanders 
had paid to accused certain sums of money as payment for their 
coupon books, the amounts and dates of which are in evidence (R. 43). 
Thie particular account when presented to witness for inspection 
about April 28, 1933, balanced out correctly, provided witness had 
allowed credit for things he later objected to. When on April 23d. 
accused presented to witness the certificate at_the top:of.the page 
of _Exhibit 11, witness ,interpreted it to mean books for which 
Se~geant Collings was responsible, but, of course, in some cases 
he might have had chits for the books or even have sold a few for· 
cash and had the cash. Witness considered it a statement of 
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accountability only. When accused presented the certificate his 
account as a whole consisted of accountability for motion picture 
books, accountability for cash and accountability for post exchange 
coupons. The cash, as witness recalled, was about $108 and the 
coupons 54 cents, all of which balanced out correctly, and he 
allowed accused credit, leaving only the discrepancies in the book 
account (R. 44). ~ccused did not present any such sum of money 
as $412.80, the value of 105 books small and 102 books large. 
The moneys that he did present were accounted for by other items 
than these books in ~uestion, and the statement of money accounta
bility and post exchange coupon accountability would be found in 
one of the exhibits already before the court (See Ex. 5). Accused 
presented this cert:ficate for 349 small books and 238 large, 
approximately $108 in cash, some post exchange coupons, ,about~ 
cents, his retained return for the week of April 22d and the books 
he had actually in his possession, to make up his total accountability 
(R. 45). · 

The evidence for the defense is as follows: 

First Lieutenant Raymond A. Knapp, Coast Artillery Corps, the 
accused, at his own request, was sworn and testified as follows: 
He enlisted in the Regular .Army in August, 1917, and was sent to 
Fort nonroe for training as a master gunner. He went to France w1 th 
the 54th Coast Artillery from Portland, WJB.ine, in February, 1918, 
and was transferred to a combat unit as soon as he arrived. In 
August of that year he was commissioned a temporary Second Lieutenant 
and served in a school or with various regiments until January of 
1919, when he served as map officer of the peace commission. During 
his combat service he was three times slightly wounded. After the 
peace commission in Paris broke up he went to General Headquarters 
as topographical officer for the Historical Section, and then to 
the Paris games where he was one of three officers in charge of 
fencing. He came home in October, 1919, was at Fort Monroe as 
instructor in the master gunners' school, and was then ordered in 
turn to Fort Dade, to Pensacola, to Honolulu, to Fort Monroe for a 
year of school, to Fort Banks, and then to Fort Vlrigb.t, where he 
had since been for the last three years and a half (R. 47). After 
the first three or four months at Fort Wright he was put in command 

-11.. 



(54) 

of a battery, lll!l.de recreation officer, mine property officer, 
defense counsel of both courts, safety officer for several or the 
batteries during the period or firing, and officer in charge of 
motion pictures. on November 11th, two years ago (U:J31), he 
started to build a new War Department theater, of which he had 
sole charge, and completed the theater for occupancy on July 1, 
1932. He was not bonded for this. Colonel Nugent gave him a check 
for $20,000 to disburse and said that a bond was not necessary. 
He operated both the old theater while constructing the new one, 
and the new one until April, 1933. He was very much interested in 
the construction and maintenance of it (R. 48). During the con
struction he carried seven different accounts. Arter having been 
partially buried by~ shell explosion in France he had more or less 
trouble with his back and kidneys for two or three years until, 
while 1n Honolulu, a stone larger than a hen's egg was discovered 
in his bladder and had to be removed. He always had trouble with 
his eyes, iritis at one time for sixteen weeks, and about two years 
before in December he was laid up for seven weeks. He had cystitis 
last December. About two years ago he took a vacation of ten days 
so that he could catch up on his mine property and other work, but 
did not leave the post. He had a wife, three children, nine, six 
and three years old, a rather and mother, all living with him and 
dependent upon him. There had been much family illness. His wife 
had been hospitalized ten times in the past twelve years and sick 
at home "quite a lot•. His mother at present was dying. When he 
came to Fort Wright he was several hundred dollars "in the hole" 
(R. 49), but he had managed to clear tha~ off by monthly payments 
in his first two years there. He had always round it rather hard to 
support his family on his pay and felt that he had been under 
particular strain and mental worry. (The accused was then excused 
to be recalled later (R. 50)). 

Major William J. Miehe, Medical Corps, Fort Wright, New York, 
testified that he had known the accused quite well for about three 
and a half years (R~ 50). He first became acquainted with accused 
at the "annual physicals" in 1930. Accused then had very poor 
eyesight and complained occasionally and periodically of headache. 
In the winter of 1g31 he had a severe iritis and was under trea1ment 
in quarters ro:r about six weeks. In the winter of 1932, he had a 
moderately severe bladder condition, cystitis, probably due to-
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exposure. Accused's mother is about 71 years old, bedridden, has 
suffered multiple arthritis, and at that time was under daily 
treatment tor a purulent bladder condition unquestionably due 
partially to infected kidneys. She requires a d~ily hypodermic 
or morphine in order to have rest. Tlie father is about 74 and in 
fairly good health. Accused's wife was in Walter Reed in 1930 
for ten weeks and in 1931 for about six or seven weeks. The three 
children, all girls, had been in fairly good health (R. 51). As 
far as witness knew, accused was not a gambler and certainly not a 
drinking man and had lived quite modestly and frugally. Accused 
developed the iri tis at the time the moving picture theater was 
being erected, was marked quarters, and had to be warned several 
times that unless he stayed away from that building while 1 t was 
being constructed witness would admit hint to the hospital to keep 
him indoors. He insisted on going over to watch the construction· 
of the building. In the opinion of witness he was then carrying 
a particularly heavy load of work (R. 52). Witness did not know 
that accused had been worrying and under mental strain, nor had he 
ever treated him for any nervous or mental disease, but, knowing 
his family conditions at home, he flwould naturally think he would 
worry .. (R. 53). 

Captain Ivan G. Martin, Chaplain, Fort H. G. Wright, New York, 
testified that he had known accused since the early part of July, 
1932, had seen him al.most daily since that time, and had come to 
know him very well. He had never noticed in accused any indication 
in the slightest of intemperance, gambling or indulgences. He knew·· 
accused's family life and would say that he lived exceptionally 
modestly and frugally. Accused had been most conscientious in his 
work and "always on the job". Witness had the impression about 
November, 1932, that accused was carrying a pretty heavy load of 
official duties around the post (R. 54). He thought accused over
worked·and asked him if he wanted witness to go to the commanding 
officer and suggest the appointment of an additional recreation 
officer to assist him in the recreational end of the work. He gained 
from what accused said that he did not like to ask· for an assistant 
since that might indicate that he thought himself overworked or 
unable to do his work. Knowing his family life, witness tho~ht 
that accused had had cause for worry that might cause mental or 
physical strain (R. 55). 
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~ccused was recalled as a witness, at his own request, and 
testified that Fort Wrie;ht was situated on an island about eight 
miles from the mainland. Boat service was such that to go to town 
you had to leave at nine o'clock in the morning and return at four, 
and since there were no banking facilities on the island, a whole 
day had to be used to make any deposits. Deposits which should 
normally have gone to a bank on Monday or Tuesday of a week were 
often delayed for three or four days because he had been directed 
by the commanding officer to exchange all his silver and small 
bills at the post exchange for larger bills and checks and he 
could not always find the post exchange officer in• .Also a part 
of his receipts were in post exchange coupons which had to be 
redeemed and the cash sent to the bank. Civilian laborers and 
artisans required payrr.ent in cash weekly and he would often cash 
checks from one fund out of money he had on hand pertaining to 
another fund. There were quite a few small errors in his books 
(R. 56). It was always difficult for him to get his books to 
balance at the end of the month or quarter, and he did not take as 
much interest in that part of his job as he did in the mechanical 
and technical part which appealed to him more. 

About December 15, 1932, Major Miehe di&gnosed as cystitis a 
severe abdominal pain from which he was suffering and ordered him 
to bed. Three or four days later Sergeant Heese, his janitor and 
usher at the theater, phoned him that he had discovered his safe 
open. Four or five days later accused went over to the theater, 
opened the safe that Sergeant Meese had locked, and found that 
nearly all of the money which he had in the safe had disappeared 
(R. 57). As far as-he could figure it out he had "pretty close to 
a thousand dollars" in the safe at the time, and there ·remained 
only some small change. Two bundles of coupon books, one of large 
and one of small, each containing leas than 50 books, had also dis
appeared. This was the only safe of which he was the only man· to 
have the combination, and it was his custor:i to keep in it Headquarters 
Battery, recreation, theater, or other money that he had on hand, 
in separate marked manila envelopes. His commanding officer had 
directed that whenever he made a ranittance to Washineton he would 
write a check on the recreation fund and send that to Washington 
and then deposit theater money in the recreation fund in the exact. 
amount of the check to cover it (R. 58). On the morning of December 
14th at about a quarter of nine his wife telephoned him at his . 
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battery and asked him to go over to town wi t:1 her that morning. 
Rf:l got permission from the adjutant, rushed to the theater, took 
out the money he had made ready for deposit a week or two before, 
and deposited it in the bunk that day. This left a great deal of 
money that he did not have time to make ready for deposit before 
the boat left at nine o'clock (R. 59). 

Sergeant Ec1"1lund B. Meese, Headquarters Battery, 9th Coast 
Artillery, Fort ~·[right, !!ew York, testified that last December (1932) 
he was in and out of accused's office. While accused was absent 
sick in quarters during part of Dec~"11ber, he found the safe door 
:partly open. He clos,3d the door, called up the accused at his 
quarters, and told :0.im about it. It was possible that someone 
coulo have come in, found the office empty, and had a chance t~ 
open the safe (R. 60). Upon cross-examination witness stated that 
he found the safe open about 8:00 o'clock in the morning, but that 
he did not examine it closely enough to learn whether there was 
any money in it or not and merely noticed some envelopes. He 
locked the safe before he telephoned accused. He had no discussion 
with accused about the matter after the latter crune back to duty 
(R. 61). Accused never mentioned that money had been stolen from 
the safe and as far as witneas knew nothine had been taken. It 
was not until after accused had been relieved that he spoke to 
Witness about the matter. Upon examination by the court witness 
stated that he did not know that the safe had been broken open. 
Accused was the only one who had the combination of the safe which 
was in the downstairs office of the post theater (R. 63). The 
office as a rule was open during the day, not always with anybody 
in it. The safe was a largA quartennaster safe (R. 64). 

First Lieutenant Edgar H. c. '\'lard, 11th Coast Artillery, 
testified that he relieved the accused of his duties as recreation 
officer in the spring and in a search of his office at .that time 
found one coupon book. About a week later, the first week in May, 
he found 48 small coupon books of the $1.60 type in a large paste
board carton in the storeroom on the second floor of the theater. 
Th3 books were in the bottom of the carton under a pile of old 
records and made a package of about 4 x 4 x 2 inches. Witness 
put them with the other books he had on hand and made a report to 
th'9 Adjutant General that he had found them on the post (R. 65-66). 
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Accused was recelled as a witness, at his own request, to 
continue his testimony as to the charge of embezzlement. He was 
the only person who knew the combination of this safe. It had not 
been broken -open and was undamaged. The combination was a two 
figure one and the last figure 66. To lock the safe he would close 
the door and turn the dial to the left. Unless he turned it back 
through 55/100 of a circle, anyone who turned the knob to the right 
again could open the safe (R. 67). It was possible that when he 
closed the safe he flipped the dial and did not hit it hard enough 
to make it go through the half circle. When he discovered that 
the safe had been rifled he did not know what to do at first. He 
was still sick and worried and thought the thing over quite a 
while and tried to loo~ at it from all angles. There were about 
fifteen different men who were in and about the theater building 
or who had access to it, and at least three of these were in 
serious financial difficulties as he knew from letters from civilian 
firms that he had received. He thought that if he kept quiet and 
watched these men to see if they were making payments that seemed 
to be larger than they could make from their pay, he would have a 
better chance of discovering who had taken the money. He realized 
at this time that he should have gone to Colonel Nugent immediately 
but he did not ~nt to forfeit Colonel Nugent's good opinion by 
revealing his own carelessness if there was any possibility of 
recovering the money and restoring it. He was again having trouble 
with his bladder and was dreading another serious operation. He 
believed that the coupon books Lieutenant Ward had found had been 
taken from the safe. The men working about the building wore fatigue 
clothes buttoned up tight because of the cold, and he believed that 
the men who took the two bundles hid the bulkier one, because it 
would have ma.de quite a bulge in a fatigue clothes pocket, either 
to get rid of it or to get it sometime later (R. 69). Accused 
kept in the safe all the battery and moving picture funds that he 
had on hand. He did not know that there were errors in the battery 
tund book. The local post auditor had audited the books and had 
not discovered them. He had had previous chances "to make a real 
clean up• if he had been dishonest. While disbursing $20,000 in 
the construction of the theater he could quite easily have 
received money from contractors or firms from whom he purchased 
material. While at Fort Dade he had been offered a bribe as large 
as $15,000 if he would negotiate a lease of land for a purpose he 
knew the Government wou]:d not entertain (R. 70). 
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Upon cross-examination the accused testified that he thou~t 
there was "pretty close to a thousand dollars• in the safe. There 
was a little over, or very close to $500 of credit collections 
for govember which came in from the lat to the 15th of December • 
..i.nd there was some recreation money, some battery money and 
receipts from the theater. The weekly receipts then amounted to 
between one and two hundred dollars in cash, and some coupons had 
been redeemed for cash. lie did not know how much of the money 
belonged to the headquarters battery, but the bulk of it belonged 
to the motion picture service. He did not know when the robbery 
was committed. He went to the b3.llk on the 14th, was ta.ken sick 
on the 16th (R. 71), and it was three or four days later when he 
learned that the safe was found open. There were many men in and 
out of the office at all times during the day and he did not be
lieve that the safe could have stayed open for three or four days. 
He thought that he had made a statement to Colonel Moody that there 
was around seven or eight hundred dollars, but at that time he did 
not know that any funds were missing from the battery fund, nor 
did he learn this until the charges were served on him. While 
he believed that there was money in the safe belonging to the 
Headquarters Battery and that it was stolen, he did not discern a 
shortage in his battery fund the next month when he made out his 
fund book because there were several errors, one error at that 
ti:ne of a hundred dollars that he did not discover. He thought 
that that error existed the month before and that it was carried 
on and passed by the creditor (R. 72). When he made out his sheet 
for the succeeding month of January, he did not show the difference 
of what had been stolen because he "didn't remember or know that 
any money was short from the battery fund". He knew now that 
there was money stolen from the battery fund because that was the 
only time that it could have been missing, but he did not know at 
the time. 

As far as accused knew the tabulation show.ing that he had 
received motion picture service books to the value"·.o:f $8560 (Ex. 1) 
was correct. He presumed that the tabulation made from hi$ weekly 
reports showing receipts of $5599.20 from sales of coupon books 
in the period :fror.i December 26, 1931, until his relief (Ex. 6), 
was correct, and, having had access to the records, he did not 
object to it as a correct statement. The exhibit (Ex. 5) indicating 
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that books to the value of $55.20 were dropped was correct and 
those books were dropped for deserters (R. 73). The sum of $789.60, 
the shortage, resulting from the evidence that he received books 
to the value of $8560 and accounted for $7770.40, was, to the 
best of his knowledge and belief, stolen from his sate someti!lle 
in December, 1932. The regulations pertaining to the return of 
money to the War Department in connection with the Motion Picture 
Service provide that the receipts are turned in weekly with the 
exception of a sum of $20 which is retained for change. His weekly 
business varied from around $125 in some of the winter months to 
better than $1000 in the good summer months (R. 74). He had $789 
on hand in December because he had been ordered by his com..'US.nding 
officer to deposit e:.ro.ctly the same amount of money in the bank 
for which he drew a check to send to Washington. The collections 
from the various organizations were often very slow. On one or 
two occasions he had to report to the commanding officer that some 
of the smaller organizations had not turned in their money,.end on 
ons occasion the commanding officer called these organizations 
and ordered them to make a settlement at once. It was customary 
for accused to wait until he had got all the collections in and 
mnke one settlement with his salesman, report the total number of 
books collected for the week of the settlement, and forward the 
money. He sent money in each week, but he did have on hand as much 
as $612.62, as shown in the tabulation of receipts from sales of 
coupon books extracted from bis books for the month of November 
and through December 24th. He did not deposit it because he was 
dire'cted by his COlll.1Jl8.nding officer to make the deposit e(lual his 
check and he was not then ready to forward the larg.e amount of money 
and only forwarded each week the weekly receipts (R. 75). He had 
not then made a settlement with his cou~on book salesman to find 
out if they agreed as to the number of books sold, and he did not 
think he had received all the collections from one or two of the 
smaller organizations until after the latter part of the month. 
For the month of Ncven:ber he tboutht all of the organh..a. tions had 
paid him about the 12th or 15th of December, or possibly a 11ttle 
earlier. He die. not get any of this money until after the first 
of the next month. 

Ee had charge of tbe council book of Headq_uarters Battery, but 
only saw it during the investigation of charges. He made out tbe 
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sheet for 'May. The entry carried forward in June to show $2578.71, 
instead of $2588.71, as audited by Lieutenant Colonel Moody, was 
not accused's entry nor in his handwriting. He was not sure 
whether his first sergeant made the entry or a lieutenant who was 
in the battery at the time.(R. 76}. Accused checked the totals, 
was aware of the contents or it, and it was correct that it carried 
a ten dollar shortage but he "Was not aware of the shortage". The 
sheet for October was in his handwriting and the collection sheet 
was omitted. Upon being asked the reason he stated that it was 
his custom the first of the month to bring the footings forward 
for the precedine month and No. 1 voucher was always the battery 
collection sheet. At the time he would bring the balance forward 
he would write in the voucher No. 1, battery collection sheet. 
At· the time he madtJ this entry he would close up the battery 
collection sheet and send his battery clerk with the small amounts 
of money to the tailor and the barber and so forth, and with the 
sheet to get their signatures. He presumed that he made this entry 
-while the clerk was away on this errand, and did not have the 
collection sheet to put in the figures. As tar as he knew, the 
collection sheet was right and $66 was coming to the battery fund· 
which was not entered (R. 77}. The ration receipt column showed 
an error in addition of $10.10 which he made.· The expenditures 
from other funds on that same month shows an error ·of $99.30 
which he made. The error was his in the total of $1713.22 for 
expenditures, ration savings, in December, 1932, which should have 
been $1613.22, an error of $100. Upon being asked to explain what 
became of the $285.40, the total of these errors, accused said that 
at the time he was sick he had to forward the report to Washington 
tor the week before. The money was in his safe and he did not have 
an opportunity to go over and get it and send it to the bank (R. 78}. 
The bank called him up and told him th.at the check had come back 
and that there were not enough funds in the bank to cover it. Not 
knowing that the safe had been robbed and believing that he had the 
money there, he drew a check for $200 on the battery fund and sent 
it to the bank, expecting when he got back to the theater to take 
th·e $200 from the other funds and reimburse the ba.ttery 1'uhd. When 
he got back to the theater he found all his money was gone and 
forgot about this $200 check (R. 79}. He never had any use of the 
$285.40, (;200 of that was accounted for by the check and "the other 
might easily have been in "the safe". Some battery money was there, 
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how much he did not remember. The ?285.40 came into his possession 
but was not accounted for because of "errors of some sort, due to 
the fact that the money was in my s~fe in December and was taken". 
Before the arrival of Colonel Moody to make that annual audit he 
had never mentioned to anybody the alleged loss occurring in 
December, 1932, which, from the allegations, appeared to be $789.60 
plus $285.40, or $1075 (R. 80). as to the $285.40, he "knew the 
money came in when it came in". It did not come in "all in one 
lump" but Wpiecemeal". It was shown on the book, that was the 
trouble. There was a shortage of cash, although except for that 
$66, it showed on the book. If it had not been on the book there 
would have been no apparent shortage (R. 81). As far as accused 
knew the book did balance and the local auditor thought so. 

~pon examination by the court accused testified that in February, 
after the robbery of his safe in December, he decided that he had no 
hope of getting anything definite on any one man and that he would 
borrow this money and replace it (R. 82). Then the banks closed. 
He had written to a loan company for their blank forms to make this 
loan, but Colonel Moody's audit ca.me before he could complete the 
loan and make up the shortage. There was a United States post office 
at Fort Wright which sold postal money orders but he did not transmit 
his money to the bank by that means because money orders cost money 
and the War Dere,rtment Motion Picture service wanted every penny. 
His predecessor had told him that he originally sent his money by 
money order but had been ordered to stop and turn it in some other 
way. Colonel Moody the year before had objected to this method of 
sending money and wanted him to buy money orders. He had told 
Colonel Nugent what Colonel Moody.had said and Colonel Nugent said: 
"You are doing it the way I.want you to do it and you will continue 
to do it that way". And he had done so as long as he had the theater. 
Ee believed that he would have told the commanding officer about the 
whole transaction after he had replaced the money (R. 83). He 
borrowed no substantial sum of money after the robbery of the sate. 
To keep up his remittances to the theater fund without this money 
he had his weekly collections and for the month of December he sent 
in the January collections, and "for the month or February, the 
January collections". 
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Colonel George A. Nugent, General Staf'1' Corps, Headquarters 
2d. Corps area, testified that he had known the accused very well 
tor about two years and a half (R. 84). Under his command accused 
had been the post recreation officer and in charge of the motion 
picture theater, and for about a year was commanding Headquarters 
Battery. His duties included the construction of a new theater 
involving the disbursement 01' some $20,000, which duty he perfonned 
very satisfactorily. His duty in the technical side of' the manage
ment of the theater was satisfactory. In his accountability for 
various financial accounts connected with the theater he was a 
little careless in the filing of' his vouchers. He lacked system, 
but otherwise, as far as witness could see, he was all right. He 
was an average battery commander. On certain jobs, like the motion 
picture, he was very enthusiastic. He did not have any too great 
ability. His mentality and education are just average. His 
principal defect was his lack of system. This very often resulted 
in careless mistakes. He would put away his vouchers in some 
peculiar places at times and when it came to the audit of funds 
they would have to dig the vouchers up for him (R. 85). Tiitness 
thought that some 01' the irregularities or dif'ficulties were caused 
by the absence of' a bank on the island. Vlhen the money for the 
construction of the theater first came in there was a fund of 
$20,000, $15,000 of which was deposited in the bank on interest 
and the balance used as a working deposit. From time to time 
accused did use money from the theater receipts and cash from the 
recreation fund to meet his payrolls tor the construction of the 
theater, but he had the money in the bank and witness saw no 
objection to that. He did not think that there was any shortage 
that ran back for a year or more that completely escaped the 
attention of the post auditing officers (R. 86). He did not think 
that the accused had any habits of extravagance, gambling, drinking, 
or other excesses for which he might be tempted to appropriate 
t'Unds other than his own. His family environment had been something 
of a handicap. His father and mother are old and have been living 
with him, and in addition he has a wife and three 5Ill8.ll daughters. 
His mother is an invalid and for six months or more his wife was 
very seriously ill at Walter Reed Hospital. Witness had noticed 
some evidence of worry and forgetfulness on the part of accused. 
He did not think that accused had ever appropriated any Government 
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funds for his own use (R. 87) and had always thought that he was 
conscientious, honest and hardworking, and had given the Government 
honest and faithful service according to his ability during his 
career. 

Cpon cross-examination by the prosecution witness testified 
that he knew of no reason why accused should not have made his 
motion picture returns weekly in compliance with Army Regulations, 
nor why he should have accumulated six or seven weeks proceeds 
without returning them as required by Army Regulations (R. 88). 
Accused sold during the month a great man~r "Picture books" on credit 
and those were not paid for until after pay day, but that was the 
only case in which he would or could, so far as witness knew, 
accumulate any great amount of :fUnds. The matter of the robbery of 
the safe and the talcing therefrom of funds of Headquarters Battery 
and the Motion Picture Service aggregating approximately $1075 
was brought to witness' attention only after the corps area inspector 
had arrived earlf. in May, Vlhen a letter ca!ile from the War Department 
saying that a great many more coupons had been sent in than had 
been paid for ~in the way of books". This had not been-brought to 
witness' attention by accused and between December 17th and the 
middle of April he had received no notice of the robbery. Re had 
never in any way indicated to accused that he could be dilatory in 
making his weekly motion picture returns and in incorporating in 
them amounts that had preViously been received (R. 89). To a 
question by the court witness stated that, had a robbery or a safe
breaking occurred on the post, he, as post commander, would probably 
have known of it. To a question by the defense he stated that he 
did not know that accused had a habit of sending one cheek a month 
to the Motion Picture Service in Washington, but was under the 
impression that the check went forward with the weekly returns to 
cover everything except the $20 cash that he was allowed by the 
Motion Picture service to retain (R. 90) • 

. Technical Sergeant William J. Fayne, Headquarters Battery, 11th 
Coast Artillery, Fort H. G. Wright, New York, testified that last 
April he was cashier in the box office of the motion picture theater 
at Fort Wright and that he made out both the_original and duplicate 
weekly reports for the week ending April 22, 1933. He recalled that 
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the accused had told him that he had discovered errors in the report 
(R. 91), an error in bringing forward the balance of the books on 
hand from the preceding week and a little error in addition, and 
that he (accused) had corrected the errors. Had he not been told 
by accused witness would not have learned that the errors existed. 

Upon cross-examination by the prosecution witness testified 
that he was told of the error sometime after he made out the 
statement, but that Colonel Moody was not in the post making an 
audit at the time (R. 92). Accused told him that he had corrected 
the errors in the weekly statement and witness understood that both 
copies would be corrected. Witness saw the retained copy but did 
not look at it to see the correction. He identified Exhibit 9 
as the weekly theater statement for the week ending April 22, 1933, 
which he had made out (R. 93). The report showed: "Coupon books 
on hand beginning of week, small books 389, large 328. Coupon 
books on hand end of week, 382 small, 321 large". Witness saw no 
evidence of any corrections having been made on it. Witness was 
handed the original copy for the week, April 22, 1933, and stated 
that there was evidence on it of its having been altered or 
corrected. He had not ma.de that one out. The correction had been 
initialed. The original copy, which was sent to Washington, had 
been changed and the retained copy was as witness had typed it (R. 94). 

Accused took the stand again at his own request in connection 
with the second charge and testified as follows: The original and 
duplicate returns were made out for him each sunday by the cashier 
on duty, this particular report by Sergeant Fayne, and were put on 
his desk for checking and signature. He corrected a small error on 
this report, filed the duplicate in his files, and left the original 
on his desk so that later he could get the coupons which had to be 
forwarded to ~ashington and make up the envelope. The next day there 
was, he believed, a court-martial at one o'clock and he rushed into 
his office shortly before to get the report and coupons and take 
them to headquarters to be mailed. He took up the original and 
noticed that the report of coupon books seemed smaller than he had 
remembered it from the week before. He looked into his "book" and 
saw that the number brought forward from the previous week was not 
correct. He then corrected the original report on the typewriter, 
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took it to headquarters, told Sergeant Fayne that he had found 
errors in the report and had corrected them, handed him the report 
with envelope, coupons and check to be recorded and mailed from 
headquarters, and went to the court-martial forgetting all about 
the retained copy in the files (R. 96). The account which went 
forward was an accurate one, and the duplicate left in his files 
was as the Sergeant had made it out in so far as the number of 
coupon books brought forward was concerned. If, when Colonel 
Moody got hold of this return, it appeared to show that accused 
was "square", it was not because of any wrong figures he had put 
on it. Colonel Moody had him "Pretty well worked up" at the time 
of the inspection of his financial accounts. The Colonel had 
inspected his mess at a quarter of one and had "ma.de quite a fuss" 
about finger marks on the sugar bowl, al though the table had not 
been cleared from dinner and the men had been eating pork chops 
and passing the sugar bowl from hand to hand (R. 97). He criticized 
some gravy that he did not like and discussed it at great length. 
He criticized accused because he had not inspected the breakfast, 
although accused told him it was the custom there for the officer 
of the day to inspect the breakfasts of all the messes so that the 
battery officers would not have to be at their batteries at reveille 
every single morning. Accused did not know what to make of' Colonel 
Moody and thought that he was "jumping on" him "Wlnecessarily and 
a little unfairly". Sometune later and after he had forwarded his 
report and came from his battery to go home about a quarter past 
five, he met Colonel :Moody in his car. Colonel 'Moody stopped his 
car and told accused that at the hospital they had the same kind of 
gravy but ma.de it with bacon fat instead of lard and that it was 
much better and should be made that way. They had a discussion in 
which accused became "a little bit angry" and told him it "simmered 
down" to a matter of personal taste and that his ninety-six men 
liked the gravy and he was the only one who did not like it. · 
Colonel Moody said, -Damn it, man, if you won't take criticism, I 
can't do anything about it". He then told accused that he was 
c.oming up to inspect the theater fund in about fifteen minutes and 
to go up there and wait for him (R. 98). Vlhen Colonel Mooay came 
up accused gave him this report, the retained copy, and did not 
realize that he had not corrected it. He had no intention of giving 
him an erroneous report. The Colonel stayed there about an hour 
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and then said he would finish his audit at a later date when he 
could get hold of Sergeant Collings and his records and count his 
books. It was the next day before the accused suddenly realized 
"My goshl I have given Colonel lioody an erroneous report". He did 
not know what to do about it. He thought that any other time 
under any other conditions he would have gone to the inspector 
and told him that it was erroneous, but Colonel Moody had him 
"so fussed up" that he was not quite capable of using his best 
judgment at that time, and made no attempt to correct the impression 
that Colonel Moody got from the retained copy. As to the question 
of receipts, it was the custom to give the bonded salesman the 
number of books that he considered necessary to carry on the business 
for the rest of the month and he would give accused a "hand receipt" 
for these books (R. 99). If the salesman needed more booKs at any 
time he was given them and they were added to the receipt. The 
latest receipt was always the correct one and superseded any previous 
receipt. Accused bed the last receipt, to which 50 books had been 
added, and··gave this to Colonel Moody as a basis upon which to 
compute the number of books that should be on hand at Fort Wright 
either in his (accused's) possession or in the hands of the bonded 
salesman. It did not seem to him that he was givinr; Colonel Moody 
a false official statement. He knew that he could - within a week 
or two at the most - get this money and replace it in the fund, end 
his whole idea was to get rid of Colonel Moody as soon as possible 
so he could straighten the thing out. He knew that if Colonel 
Moody came back, as he said.he was going to, he would discover that 
there was a shortage, either in the books or in the money for books, 
and he determined to let him go ahead and find it and then explain 
it to him (R. 100). 1ls soon as Colonel Moody questioned him about 
the matter and cautioned him as to his rights he made a full and 
honest statement to the best of his knowledge and belief. 

Upon cross-examination by the prosecution accused testified 
as follows: He presented to Colonel Moody at the ti:ne of his annual 
inspection a retained copy of the Motion Picture Service report for 
the week of April 22, 1933 (Ex. 10), and did not in any way indicate 
that it was not what it purported to be for he did not then realize 
that it was not a correct copy. He had made the changes on the 
original which he had sent to Washington. Unknown to him at the 
time the copy he showed Colonel Moody had an accountability or 190 
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small book~ and 50 large books less than the copy that he sent to 
Washington. He pulled the copy from the file and handed it to 
Colonel Moody without even looking at it. He got the correct 
tigures trom the retained copy of the report of the previous week 
and based the changes on them. Accused identified the retained 
copy of the report dated April 15th (Ex. 12) and read from it the 
figures showing books on hand at·the beginning of the week, small 
457, large 384, and at the end of the week, small 389 and large 
328 (R. 102). This was the copy on which he based his figures for 
the original copy to be sent to Washington for the week of the 
22d or April, 1933. The figures then appearing on the paper (Ex. 12) 
were not the ones that were on it when he made the correction because 
he had changed them later on after Colonel Moody had made his audit. 
After he had realized that he had given Colonel Uoody an incorrect 
report inadvertently, he was "rather panic stricken" and could not 
think what to do except to carry it through, so several days later 
he went to the files and took out the previous week's retained copy 
and changed it to agree with the retained copy for the week of 
April 22d. He kept the record ot the figures he had changed and 
intended to change them back as soon as he got the money deposited 
to cover the shortage and make everything correct • 

.Accused identified Exhibit 11 as Sergeant Collings' receipt 
to him and bearing accused's signature to the effect that it superseded 
all other receipts. The receipt was dated the 18th. Colonel Moody 
had then been on the post but was not then making the audit of the 
motion picture fl,lllds (R. 104). The other receipts (included in Ex. 11) 
were receipts given to Sergeant Collings for chits sold on credit to 
the various organizations. At the date accused received the receipt 
from Sergeant Collings he (accused) had received probably all of the 
money for these books. The receipt was the amount of the accountability 
of Sergeant Collings to him until such time as he could Ill!lke a settle
ment with Sergeant Collings. It included all the books on the other 
receipts for most of which accused had received the money. Upon 
settlement With Sergeant Collings accused would have reduced the 
receipt to the amount of books he actually had on hand plus the chits 
for the unpaid accounts from the previous month. Sergeant Collings 
was accountable to accused until he had given him clearance, and, while 
accused had already received pay for the books, Sergeant Collings 
did not know it. Accused presented the receipt to Colonel Moody 
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at the time he was making an inspection of the motion picture 
tunds (R. 105), but did not indicate to hL~ that he had already 
received the money from the organizations whose receipts were 
attached to it. Accused did not see that it made any difference to 
Colonel Moody whether he (accused) "gave him the money -- this 
receipt less money or the money less the number of books that this 
receipt called for". Accused understood that the receipt (that 
signed by Sergeant Collings) would indicate to Colonel Moody and 
he would draw the conclusion from it that Sergeant Collings was in 
possession of books, chits or receipts to the amount of 349 books 
for $1.60 and 238 books for $2.40. 

Upon examination by the court accused testified that he changed 
two or three of the back repo~ts, he did not remember how many, but 
not very many. He was "Panicky" and did not know what to do and 
started changing them for some time back, but quit after changing 
two or three. These he changed after he had presented his erroneous 
report unintentionally to Colonel Moody (R. 106). The defense then 
rested. 

When the court reconvened on the following day the prosecution 
requested that the accused be recalled to the stand to be questioned 
in rebuttal on facts brought out by the defense on the day before. 
The defense objected to the recall of accused after he had been 
examined and the defense had rested. The president directed that 
accused take the stand. The prosecution stated that before the 
court had closed the night before he had brought to the attention 
of the court that he desired further to question accused on matters 
of rebuttal. This, however, does not appear of record. 

Upon cross-examination by the prosecution accused was asked to 
examine the council book of the Headquarters Battery (Ex. 7; R. 107). 
He ad.mi tted that while on the stand the day before he had stated 
that the amount of approxL.11ately one thousand dollars, which the 
accounts showed he was short, had been stolen from his safe. His 
council book over his own signature showed that he was responsible 
for receipts or other, funds in the amount of $1523.75 and for ration 
savings receipts of $192.18 (see December page and final page of zx. 7) • 
The amount of ·$285.40 carried forward from the audit at the end of 
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JYl'..ay, c.onsisting of errors and omissions, was correct. The December 
sheet showed a note of $1500 and the amount of $43.88 in the savings 
bank (R. 108). Witness identified the check book cf Headquarters 
Battery, 11th Coast Artillery, of which he was custodian (Ex. 13; 
R. 109), and read from it the sum of $302. 20 as the amount ot: cash 
shown as the bal~nce of December 12th. He admitted the apparent 
correctness of the figures showing a note of $1500, savings of 
$43.~8, balance of cash in bank $302.20, making a total of $1845.88 
which was accounted for; that his responsibility from the book 
fund appeared to be $2001.33 (the total of $1523.75 "receipts or . 
other tunds•, $lg2.l8."ration savings receipts", and $285.40 "errors 
and omissions", as noted above); and that the difference ot: $155.45 
($2001.33 leas $1845.88) was the most cash that he coul~ have had 
on hand in the Headquarters Battery fund. He read the sum of $104.15 
as the amount of cash on hand, as stated over his own signature on 
the December council book s~eet (R. 110). 

Lieutenant Colonel Lucian B. Moody was recalled by the prose
cution and testified as follows: He identified a tabulation made 
by himself from the original weekly reports submitted to the War 
Del)artment and from the tabulations of cash and credit sales made 
incident to the investigation and already in evidence, which tabu
lation showed week by week the proceeds of sales of motion picture 
books as actually reported to the War Department in comparison 
with the sales which should have been reported, and was received in 
evidence as Exhibit 14 (R. 111). Referring to the tabulation 
witness stated that accused's responsibility to the War Department 
tor the motion picture fund for the week ending December 10, 1932, 
was readily ascertainable from the tabulation and was as follows: 
"The cumulative shortage for the week ending November 26, 1932, was 
$52, to which should be added $21.81 collected during the week ending 
December 3d and $403 collected for the week ending December 10, making 
a total of $476.AO which should have been reported by December 10, 
less $5g.20 which was actually reported for the week ending December 
3 and December 10, making a cumulative difference unreported of 
$417.60 as of December 10, 1932". (A comparison with the figures 
recorded on Exhibit 14 discloses typographical errors in the above 
matter as follows: "$21.61" for "$21.80", and "$403" for"$403.20". 
The sum of "$417.80" is correctly computed from the several items 
mentioned in Exhibit 14.) ~itness identified the retained report 
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of the motion picture fund for the week ending December 17, 1932, 
and it was received in evidence as Exhibit 15 (R. 112). Defense 
objected to the question of the prosecution that the witness read 
from the report the cash on hand, on the ground that the accused 
had had no opportunity to examine these particular pieces of 
evidence in preparing his defense to the new evidence then being 
introduced. Prosecution replied that it was not new evidence and 
that these records had been available to the defense since the 
inception of the charges; that accused had taken the stand and 
stated that an amount of approximately a thousand dollars or $1075 
was stolen from his safe; and that in rebuttal the prosecution was 
offering in evidence documents, of which accused had had opportunity 
to avail himself, to show that he cpuld not possibly have had that 
much cash on hand, which documents were still available to the 
defense for whatever use they want of them. Thereupon the objection 
of the defense was properly overruled. Witness then stated that 
the sheet (Ex. 15) showed a working balance of $20 carried forward 
from the previous report and cash recei1,ts of $75.65 from sale of 
tickets. There was also a receipt for $9.60 from sale of coupon 
books, which amount had been included in the tabulation as to which 
he had just testified and he did not think it should be considered 
in addition to the $?5.65 referred to (R. 113). Witness identified 
the check book of the recreation fund, Fort H. G. '\'/'right, through 
which the motion picture funds were handled under the heading 
"Recreation fund 'Unappropriated'", and it was received in evidence 
as Exhibit 16. The amount shown on the stub as carried as a balance 
on December 10, 1932, was $103.57 (R. 114). 

Upon cross-examination by the defense witness testified that 
Exhibit J (officially marked "Exh. #14") refers to the proceeds from 
sales of coupon books and does not include cash sales of tickets 
at the theater window. The figure $75.65 was money derived fran 
sales of tickets at the window for the week ending December 17, 
1932, and not from sales of coupon books. 

Upon redirect examination witness testified that the tabulation 
(Ex. 14) showed both sales reported to the War Department and sales 
which his investigation showed should have been so reported. It 
was a comparison. Assuming everything in perfect order, the 
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"difference between the sales reported to the War Department and 
the sales actually made muld be the e.mount of cash which should 
have been in the hands of the recreation officer at any given 
period {R. 115). 

Accused was recalled e.s a witness, e.t his own request, and 
testified as follows: He was making an estimate of the amount of 
money that may have been in the safe be.sad in part on the trial 
judge advocate•s and Colonel Moody's figures. Accepting these 
figures he could show that the amount might have been around. the 
thousand dollars that he estimated it to be. There were Colonel 
Moody's figures of $417 for the collections from the sale of coupon 
books, the council book figures or $150, cash collections at the 
theater for the week ending about December 10th and three days of 
the next week would bring it up to another hundred dollars "Plus 
funds pertaining to the recreation fund which, due to the re.ct 
that we put on a play in the theater in the first week in December 
and the cash of which was in my aare, making an esti.llla.ted amount 
in the recreation fund of around $150 and taking into consideration 
the $2.40 coupon books which were taken from the safe--". Asked 
to explain more in detail about the coupon books in connection· 
with those that Lieutenant Ward found, he testified that it was his 
custom to have two bundles or tickets in his safe, one large and 
one small, for the purpose of giving books to his cashier for cash 
sales at the ticket window. The cashier was allowed two large and 
four small at all times. If he sold a book accused would replace 
the book the next day from his safe. There were never more than 
50 of each kind. As he used up one bundle of 50 book:s ;tie would 
bring down another and put it in the safe. · There might have been 
anywhere up to 50 large coupon books which had never been accounted 
for and which would total $1~ more. The total of these figures 
came to approximately $940. Any other money of larger or lesser 
amount might have been due to clerical errors or to errors in 
estimating {R. 117). 

Upon cross-eT..amination accused testified that he had no proof 
outside of his own word of the amount of money which was in the 
safe that belonged to the recreation fund. The show was not "an 
army proposition". The building was merely used. They had two 
shows about that time, either both in the early part of December, 
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or 1n the very last part of November and one in December. He was 
making the statement under oath, and to the best of his knowledge 
and belie! these figures were as nearly correct as he could estimate 
them. The recei~ts from the show with some money pertaining to 
the recreation fund that he always carried on hand for small 
purchases he estin:ated at around $150. Upon being asked if there· 
was any other cash in the safe that had not been accounted for as 
belonging to either the Headquarters Battery fund or the motion 
picture fund, he replied, "I can't remember what was in there now. 
It is nearly eleven months - ten months ago". There was no record 
that he knew ot that had not been presented already. He never 
reported any of this loss to anybody (R. 118). 

Upon examination by the court accused testified that it never 
occurred to him at the time when this safe was found open and robbed 
that.he might have gone to his connnanding officer, told him the 
whole story, and that there might have been a board convened which 
might have absolved him from any responsibility for that loss. He 
thought that he was responsible for the money, regardless of what 
any board might do in clearing him of responsibility. The financial 
responsibility was still there and he would have to make it good 
unless he could discover who had taken it and get it back. That 
was his whole object. The sum of money •looked mighty big" to him 
to have to be replaced. It had not been his experience 1n the Army 
that when an officer lost money or property through no fault of 
his own that he was usually absolved from his responsibility or 
accountability for that property. He had lost money and property 
and made it good when he first came into the service in spite of 
the fact that any responsibility for any irregularity had not been 
laid to him. The fact that he was accountable for this amount of 
money made the Secretary of War •or somebody" order him to pay it 
back (R. 119). 

A.t the request of a member of the court the original report of 
the United states Motion Picture Service, Fort Wright, New York, for 
the week of December 17, 1932, was received in evidence as Court's 
Exhibit A, to be withdrawn and a photostatic copy thereof sub
stituted. 

Accused's safe was small and it was not possible to keep in 
it all the coupon books that came in lots of three and tour hundred 
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at a time. Ill his office on the second floor he had a strong 
steel box with a padlock in which he kept all spare coupon books 
and nothing else. The doors on his office were locked (R. 120) 
and only the janitor and he had that key. The other office 
downstairs, where the safes and the filing cabinets were, due to 
the design of the building, was used not only as an office but 
as a place for the cashiers, ticket salesmen and ushers to keep 
their hats and coats, so that at all times, especially before, dur
ing and after the show,.there were from three to six men there. 
Soldiers who bought tickets or coupon books on credit had to 
come to that office to get them. There was a local audit of 
recreation :f'unda every three months at Fort Wright. 

Lieutenant Colonel Lucian B. Moody was recalled aa a witness 
by the court and testified that of the original and duplicate of 
the report of April 22, 1933 (Exs. 9 and 10) he found the original 
report to the War Department to be correct (R. l~l). When the 
duplicate was submitted to him in the course or his investigation 
no explanatioa was made at that time or a short time thereafter 
that it was not correct {R. 122). 

4. Under the charge ot embezzling :f'unds of the United states 
A:r.my Motion Picture Service to the amount of $789.60 (Specification 
l of Charge I) 1 the evi.dence is clear and conclusive that the 
accused, as recreation officer at F.ort Wright and in charge of the 
motion picture activities at that post, was, over the period from · 
December 2~, 1931, to April 26, 1933, short of cash in his accounts 
of these activities to the amount of $789.60. That a shortage of 
approximately this amount would probably be found he admitted to 
the inspector as the audit of his accounts was about to be con
cluded on May ll, 1933. Accused explained that the shortage was 
due to the fact that this amount of money and more had been stolen 
from his safe in December, 1932. This explanation Will be dis-
cussed later. 

Under the charge of embezzling funds of the Headquarters· 
Battery, 11th Coast Artillery, to the amount of $285.40, of which 
organization accused was commanding officer (Specification 2, 
Charge I), the evidence is also clear and conclusive that as the 
commanding officer of this organization there had come into his 
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possession during the period from I!iay 25, Hl32, to April 27, 1933, 
the sum or $285.40, for which he had failed to account. .Accused 
in his testimony admitted the existence in his battery fund account 
or the errors and omissions disclosed by the evidence, upon the 
correction or which the shortage or $285.40 in cash was predicated, 
and stated that this money oazne into his possession but was not 
accounted for because it too was in his safe in December and vte.s 
taken. There is corroborative evidence in the testimony of Sergeant 
Meese that the safe in accused's office was found open in December, 
1g32, but the story of accused that there was taken from this 
safe at about that time $789.60 in funds or the motion picture 
business and $285.40 of battery funds is wholly without corroboration. 
It is unlikely e.nd improbable that such a loss could have occurred, 
as claimed by accused, and he have neglected to report the fact to 
his post commander, whose intimate concern in the artairs ot his 
post made it imperative that he be advised or a matter of such 
importance. Not only did the accused fail to make such a report, 
but it was not until some five months later, after the audit or 
his accounts had been commenced and he relieved from duty, that he 
even s1.J€gested to Sergeant Meese the possibility that money had 
been taken from his safe in December. And this explanation does 
not appear to have been seriously presented until the accused 
testified in his own defense under the charge of embezzlement about 
ten months af"ter the date of the alleged loss. He then testified 
that "Pretty close to a thousand dollars", as well as two bundles 
of coupon books, one of large and one or small, each containing 
leu than fifty books, had disappeared. In attempt to corroborate 
the theft of a bundle of small coupon books, the defense introduced 
evidence that a package of 48 such books was found the first week 
in May, 1933, among old records in the storeroom on the second 
floor of the theater. Accused first testified that the money in 
his sate was recreation and battery money, and receipts from the 
theater. Upon cross-examination in rebuttal by the prosecution, 
he admitted that the most cash of' the battery f'und he could have 
had in the sate at the time of the alleged loss ns $165.45. The 
prosecution f'urther showed that the greatest amount of motion picture 
funds that could have been in the safe at that time was $417.60 
and that the total of funds then in the safe could not have exceeded 
$573.08, assuming that everything was then in perfect order. Ac
cused again took the stand and endeavored to show that the amount 
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ot hi• shortage, $10751 might still have been taken from his safe 
since, in addition to the funds in the safe as shown above, there 
were the cash collections at the theater tor the week ending 
December 10th and the three days of the next week amounting to. 
$100, also the sum of about $150, proceeds of a play put on in the 
theater the first week in December, mentioned here for the first 
time, and a bundle of $2.50 coupon books anywhere up to 50 in 
number, which would add $120 to the amount lost, thus raisillg the 
total to about $940. The explanation of the accused that the 
amount of his shortage was stolen from his safe in December, 19321 

did not merit belief when first presented and was shaken by the 
prosecution in showing that no such sum of money could have been 
in the safe at the time had everything been in or~er. In his 
effort to support this explanation the final story of the accused 
that there were other funds in the safe that he had not meJ1tioned 
before is advanced Without corroboration, and appears to be merely 
a desperate effort to maintain a position that had become untenable. 
The fact that a paclcage of 48 small motion picture coupon books 
was found among old records in the storeroom in May, 19331 in the 
absence of evidence that these particular books had been in the 
sate in December, 1a of little night to support the story of the 
detenae that these and other books and cash had been stolen from 
the safe at that latter date. 

The sole quea;ion under Specification l of Charge II is whether 
or not accused presented this report to Lieutenant Colonel Moody 
with intent to deceive, knowing it to be false. That the report 
was presented to Lieutenant ·Colonel Moody by the accused, and that 
it was false, as alleged, is established by the prosecution, and it 
11 further shown that when he presented the report accused did not 
in any way indicate that it was not what it represented itself to . 
be. The defense introduced evidence that both the original and 
duplicate returns tor the week ending A,pril 22, 1933, had.been pre• 
pared by Technical Sergeant Fayne and that the accused had told him 
that he had discovered an error in bringing forward the balance of 
the books on hand from the preceding Yeek and had corrected it, 
but that Sergeant Fayne would not have learned that the er~r 
existed had he not been ao in:f'ormed by accused. · It iuhown that 
.the retained copy of this report was presented as Sergeant Fayne 
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had made it out, but it is not sho~n from what sources of infor
mation he prepared this report. It is not unreasonable to assume 
that, in preparing the report for each week, to show the number 
of books on hand at the beginning of that week he took the figures 
~rom the retained copy of the report of the previous week showing 
the number of books on hand at the end of that week. And it is 
difficult to conceive what other source of information ll'Ould have 
been available to him. This matter will be discussed subsequently 
in connection with this specification and the following one. ~c
cused testified that he gave Colonel Moody the retained copy of 
the report without realizing that he had not corrected it, but that 
he had no intention of giving him an erroneous report, and that he 
did not realize that he had done so until the following day. He 
further says that he was then "rather panic stricken" and could 
think of nothing to do except to carry it through, and that several 
days later he went to the files, took out the previous week's 
retained copy and changed it to agree with the retained copy for 
the week of April 22d, as well as two or three other back reports, 
he did not remember how many. He kept a record of the figures he 
had changed and intended to change them back as soon as he got the 
money deposited to cover the shortage and make everything correct. 
With reference to the probable source of Sergeant Fayne'a information 
for the preparation of current reports, it is of particular interest 
to note accused's testimony that in the correction of the repor; 
to Washington for the week of April 22d he said that he got the 
correct figures from the retained copy of the report of the previous 
week and baaed the changes on them. If he looked to the retained 
copy of the report of the previous week for correct figures, there 
is every reason to assume that Sergeant Fayne did the same • 

.The sole question under Specification 2 of Charge II, like 
that under the preceding specification, is whether or not the 
accused presented this memorandum receipt to Lieutenant Colonel 
Moody with intent to deceive, knowing it to be untrue. That the 
receipt was presented to Lieutenant Colonel Moody by the accused, 
and that it was untrue, as alleged, is established by the prosecution. 
Accused admitted that he had received cash for all of the books 
shown in the sub-receipts and thereby admitted that this memorandum 
receipt as one for books in the possession or the bonded salesman, 
which it purported to be, was untrue. Accused also admitted that 
he had presented the memorandum receipt to Lieutenant Colonel Moody 
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with the idea that it would be considered as a credit voucher to 
his account, and he understood that it would indicate to Lieutenant 
Colonel Moody: and. that he would draw the conclusion from the 
receipt, that the bonded salesman, Sergeant Collings, was in 
possession of books, chits or receipts to the amount shown upon 
the receipt. From this evidence it is clear that accused knew 
that this receipt was untrue and that he presented it with intent 
to deceive. 

That the accused knew of the falsity of each of the documents 
described in Specifications 1 and 2 of Charge II, and that he 
presented each or these two documents with deliberate intent to 
deceive is shown beyond a reasonable doubt by other evidence. 
Colonel Moody testified that accused's account of the motion picture 
activities when first presented to him for inspection about ~pril 
2B, 1933, balanced out correctly provided he allowed credit for 
things he later objected to. It consisted of accountability for 
motion picture books, tor cash, and for post exchang~ coupons. 
In making up his total accountability, accused presented the receipt 
for 349 small boois and 238.large {that referred to in Specification 
2, Charge II), approximately $106 in cash, some post exchange 
coupons or about sixty cents, his retained report for the week of.. 
April 22d (that referred to in Specification l, Charge II), and.the 
books he had actually in his possession. The things that Lieutenant 
Colonel Moody •later objected to" were the receipt or the bonded 
salesman and the retaine·d copy·or the repor"t for the week· of .ii..pril 
22d. That the figures o:r this untrue receipt and this false report 
were such that, when accepted as true in the audit or accused's 
account, they balanced his account correctly, can by no means be 
·considered as a mere accident. The chance or such a precise co- · 
incidence is too remote to have actually occurred. There is but· 
one conclusion possible, namely, that the retained copy of the War 
Department report was advisedly altered to show a lesser number than 
the correct number of books with the deliberate purpose or correctly 
balancing the account. The query then arises as to how Sergeant 
l!'ayne, who made up this false and erroneous report, happened to 
insert figures in it which were false, but which, if accepted as 
true, penn1tted the account to balance. This by no chance was another 
accident. Accused said h~ altered the figures of the report or 
April 15th to bring them in accord with the erroneous figures o:r 
the retained ~opy of the report ot April 22d, but that he did not 



(79) 

do this until several days after he had inadvertently presented the 
erroneous report to Lieutenant Colonel Moody. There is every 
reason to believe that Sergeant Fayne relied upon the figures of 
the report of April 15th-in ma.king up the report or the 22d. That 
being the case it follows that the figures of the report or April 
15th were deliberately and carefully altered by the accused to 
provide that his accounts should balance, not several days after 
he had presented the false report but sonetime before then, and 
also before Sergeant Fayne compiled the report of April 22d. For 
how else did Sergeant Fayne happen on such magic and satisfactory 
figures to balance this complicated account to a penny when as a 
matter of fact it was out of balance to the amount of $78Q.50? 
Accused testified that if the retained copy of the report for 
A.pril 22d when Colonel Moody got hold of it appeared to show that 
he (accused) was "s~uare•, it was not because of any wrong figures 
that he bad put on it. This is admittedly true since Sergeant 
Fayne put the erroneous figures on this report and accused left 
them there when he gave the report to Colonel Moody. .Accused 
testified that in giving the untrue mElllorandum receipt to Colonel 
Moody it did not seem to him that he was giving Colonel Moody a 
false official statement, since he knew that within a week or two 
at the most he could get this money and replace it in the fund, 
and his whole idea was to get rid of Colonel Moody as soon as 
possible so that he could straighten the thing out. The specious 
reasoninp: of the accused in this respect is almost childish in its 
conclusions. He knew he was short of funds and he must have known 
that any official written statements he gave to Colonel Moody which 
had the effect of covering up this shortage and concealing it could 
only do so by the falsity of their contents. True statements liOuld 
imnediately have disclosed the shortage. The statement of the 
accused that he kept a record of the figures he had changed on the 
weekly reports to the War Department of April 15th and earlier, and 
that he intended to change them back as soon as he got the money 
deposited to cover the shortage and make everything correct, is 
illuminating in disclosing the deliberation and method of his plan 
to continue the deception in regard to his accounts until he might 
be able to restore the money he could not account for. 

There is no evidence in the record that the accused was extrava
gant in his habits of living, a gambler, or wasteful of money. All 
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the eviden.ce is -quite the contrary, that he was a man of good 
habits and lived quite modestly and frugally. But it coes apfear 
that on his pay as a first lieutenant he had always found it rather 
hard to support his family of a. sickly wife, three minor ch i16.1·en, 
a rather and an invalid mother. That indivitual bookkeepine errors 
or as much as one hundred dollars occurred in the very !3i.mple 
accounts or his battery fund apparently without coming to his 
notice through the discrepancy of the cash of this fund, shows all 
too clearly that the money or this fund was not properly segregated 
and that of the money in his hands he did not know what belonged 
to this particular fund. This undoubtedly indicates the manner in 
which he handled not only this fund, but the motion picture fund 
and his private funds as well, and is revealing as to the cause of 
the shortage in his trust funds. 

Accused was in charge of trust funds for which he was responsible 
and accountable, and since he failed to respond with then or account 
for them when his stewardship was terminated, he cannot complain 
if the natural presumption that he has spent or made away with them 
outweigh any uncorroborated explanation that he may give, however 
plausible it maybe. Dig. Ops. J.A.G., 1912-30, sec. 1553 (2)(3). 
The presumption of embezzlement is the stronger where the explanation 
is so lacking in plausibility as it is in the instant case. To 
knowingly make a false official statement or report has always been 
regarded as conduct unbecoming an officer and a gentleman in violation 
of the 95th Article of. War. M.C.M. 1928, p. 185; Winthrop's 1.!llitary 
Law and Precedents, Reprint 1920, p. 713. 

5. ..\t the time of the trial accused was 45 1/12 years of age. 
The statement of his service as contained in the Official Army 
Register is as follows: 

"Pvt. C.A.C. 7 Aug. 17 to 20 Dec. 17; mr. gun. C.A.C. 
21 Dec. 17 to 31 Aug. 18; 2 lt. C.A.C. U.S.A. 31 Aug. 
18; accepted 1 Sept. 18; vacated 20 Sept. 20.--2 lt. 
C.A.C. 1 July 20; accepted 20 Sept. 20; l lt. l July 
20;' capt. 1 Aug. 31." 

The entry "capt. l aug. 31" is obviously an error., The accused is 
carried in the ~rm.y List and Directory of July 20, 1933, as a first 
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lieutenant, 11th Coast Artillery, promotion list number "6080", 
some 280 files at that time below the grade of captain, and he 
was brought to trial as a first lieutenant. 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed 
during the trial. For the reasons stated, the Board of Review is 
of opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence and warrants confirmation 
thereof. A sentence of dismissal is mandatory on conviction of 
violation of the 95th Article of War. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

To The Judge Advocate General. 
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In the Office of' The Judge Advocate General 
Washington, D.c. 

JAN J5 1934-
Board of Review 
CM 201134 

UNITED STATES ) FIRST CORPS AREA. 
) 

v. ) Trial by G.C .M., convened at 

Captain CHARLES F. SULLIVAN 
) 
) 

Boston, Massachusetts, September 
19, Cctober 13, 16, 17, 1933. 

(0•7994), 13th Infantry. ) Dismissal. 

OPINION of the BOARD OF REVIEW 
TURNBULL, BITZING and HALL, J\ldge Advocates. 

l. The Board of Review has examined the record of trial in 
the case of the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following charges and 
specifications: 

CHARGE I: Violation of the 95th Article of War. 

Specification l: (Giving a check on a bank where he knows 
there are no funds to meet it, and with
out intending there should be - finding 
of not guilty). 

Specification 2: (Giving a check on a bank where be knows 
there are no funds to meet it, and with
out intending there should be - finding 
of not guilty). 

Specification 3: (Giving a check on a bank where he knows 
there are no funds to meet it, and with-
out intending there should be - finding 
of not guilty)• 
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Specification 4: In that Captain Charles F. Sullivan, 
13th Infantry, did, at Newport, Rhode Island, 
on or about July 17, 1933, with intent to defraud, 
wrongfully and unlawfully make and utter to the 
Seamen's Church Institute of Newport, e. certain 
check in words and figures as follows: 

Laurel, Md., July 17, 1933. No. 
The Citizens :National Bank of Laurel. -

Pay to the order of c. F. Sullivan, $100.00 
One hundred and 00/100 Dollars. 

C. F. Sullivan. 
Indorsed on back: c. F. Sullivan. 

and by means thereof did fraudulently obtain from 
said Seamen's Church Institute the sum of One 
hundred dollars, he~ the said Charles F. Sullivan, 
then well knowing that he did not have and not 
intending that he should have sufficient f'Unds in 
said Citizens National Bank of Laurel for the 
payment of said check. 

Specification 5: (Giving a check on a bank where he knows 
there are no funds to meet it, and with
out intending there should be - finding 
or not guilty). 

Specification 6: (Giving a check on a bank where he knows 
there are no funds to meet it, and w1 th.
out intending there should be - finding 
of not guilty). 

3Pecification 7: (Giving a check on a bank where he knows 
there are no funds to meet it, and with
out intending there should be• finding 
of not guilty). 

Specification 8: (Giving a check on a bank where he knows 
there are no f'Unds to meet it, and with
out intending there should be - finding 
of not guilty _on motion of defense). 

-2-
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Specification Q: (GiVing a check on a bank where he knows 
there are no funds to meet it, and w1th
out intending there should be - finding 
of not guilty on motion of defense). 

Specification 10: (Giving a check on a bank where he knows 
there are no funds to meet it, and with
out intending there should be - finding 
of not guilty). 

Specification 11: (GiVing a check on a bank where he knows 
there are no funds to meet it, and with
out intending there should be - finding 
of not guilty). 

Specification 12: (Giving a check on a bank where he ~nows 
there are no funds to meet it, and with
out intending there should be - finding 
of not guilty). 

Specification 13: (Giving a check on a bank where he knows 
there are no funds to meet it, and with
out intending there should be - finding 
of not guilty). 

Specification 14: (Giving a check on a bank where he knows 
there ~re no funds to meet it, and with
out intending there should be - finding 
of not guilty). 

Specification 15: In that Captain Charles F. Sullivan, 
13th Infantry, did, at Newport, Rhode Island, on or 
about July 17, 1933, with intent to defraud, wrongfully 
and unlawfully make and utter to the Postal Telegraph 
Company, at its Newport Office, a certain check in 
words and figures as follows, tor.it: 

Laurel, Md., July 17, 1933. No._ 
The Citizens National Bank of Laurel. 

Pay to the order of the Postal Telegraph Co. $152.44 
One hundred and fifty-two end 44/100 Dollars. 

C. :F. Sullivan. 

-3-
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C 

and by means thereot, did traudul.ently ob'iain from 
the Postal Telegraph Co. the payment ot One hundred 
and titty-two and 44/100 dollars, he, the said 
Charles F. Sullivan, then well knowing that he did 
not have and not intending that he should have 
sufficient tunds 1n the Citizens National.Bank ot 
Laurel tor the payment of said check. 

Specification 16: In that Captain Charles F. SUllinn, 
13th Infantry, did, at Newport, P.hode Island, on or 
about J'Uly 17, 1933, w1 th ill.tent to defraud, wrongfully 
and unlawtully:make and utter to the Postal Telegraph 
Company, at i ta Newport ottice, a certain check 1n 
110rda and ti~a as tollou, to 1r1t: 

Laurel, Md., J\Lly 17, 1933. No. 
The Citizens National Bank or Laurel.-

Fay to the order or the Postal Telegraph Co. $150.00 
One hundred and titty and 00/100 Dollars. 

c. F. l~ullivan. 

and by means thereof, did fraudulently obtain tram 
the Postal Telegraph Co. the pa:yment ot One hundred 
and fifty and 00/lOO dolls.rs, he, the said Charles 
Y. SUllivan, then well knowing that he did not )lan 
and not intending that he should haTe sutticient 
f'unda 1n the Citizens National Bank of Laurel for the 
payment of said check. 

Specification 17: In that Captain Charles F. Sullivan, 
13th Infantry, did, at Fort Adams, P.hode Island, on 
or about the first day of December, 1932, borrow 
from First sergeant Marcellus MacDonald, United 
States Anny, retired, then Private first class, 
Medical Department, Fort Adams, Ehode Island, the 
sum of four hundred ($400) dollars e.nd having · _._ 
promised to repay the said sum of tour hundred ($400) 
dollars in two instalments of $200 each, with interest, 
on the first da}" of March, 1935, and the tirst day 
of J'Une, 1g33, respectively, did dishonorably fail 
to pay the same as promised aforesaid• 

..4-
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Specification 18: (Obtaining money by false pretenses -
finding of not guilty) • 

Specification 19: In that Captain Charles F. SUllivan, 
13th Infantry, did, at Fort Adams, F.hode Island, 
on or about January 17, 1933, with intent to de
ceive Lieutenant Colonel Edward E. McCammon, 13th 
Infantry, officially report to the said Lieutenant 
Colonel Edward E. McCammon that he had no personal 
indebtedness incurred since the original list was 
submitted referring to a list of debts submitted to 
the Commanding Officer, Fort Adams, Rhode Island, 
February 27, 1932, which report was known by the 
said Charles F. Sullivan, to be untrue in that he 
then owed Private First Class Marcellus MacDonald, 
Medical Detachment, Fort adama, Rhode Island, an 
enlisted man, tour hundred dollars, which debt was 
contracted on or about December l, 1932. 

CHARGE II:· Violation of the 96th Article of War• 
. 

Specification l: In that Captain Charles F. Sullivan, 
13th Infantry, at Fort Adams,_ Hhode Island, on or 
about the 11th day of January, 1932, did borrow 
from Technical Sergeant Barney Forbes, Detachment 
Finance Department, Fort .ii.dams, F.hode Island, an 
enlisted man, the sum of five hundred and twenty
five dollars, this to the prejudice of good order 
and military discipline. 

Specification 2: In that Captain Charles F. Sullivan, 
13th Infantry, at Fort Adams, F.hode Island, on or 
about the twenty-fourth day of June, 1933, being 
in command or Company E, 13th Infantry, did borrow 
from Private Thomas J. O'Donnell, or Company E, 
13th Infantry, an enlisted man under his comnand 
the sum of eighty dollars {$80.00), this to the 
prejudice ot good order and military discipline. 
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Specification 3: In that Captain Charles F. SUllivan, · 
13th Infantry, having on or about March 17, 1932, 
received a lawful order from Major George c. 
Donaldson, 13th Infantry, not to borrow money 
trom enlisted men, the said Major George c. 
Donaldson being in the execution of his office, 
did, at Fort Ada.ma, Rhode Island, on or about 
the first day of December, 1932, tail to obey 
the same. 

Specification 4: In that Captain Charles F. SUllivan, 
13th Infantry, having on or about March 17, 1932, 
received a lawful order from Major George C. 
Donaldson, 13th Infantry, not to borrow money 
from enlisted men, the said Major George c. 
Donaldson being in the execution of his office, 
did, at Fort Adams, Rhode Island, on or about 
the 24th day of June, 1933, fail to obey the same • 

...DDITIONAL CHARGE I: Violation of the 96th Article of Ware 
(Plea in bar sustained.l 

Specification: (Failing to obey a iawful order• plea 
in bar sustained). 

He pleaded not guilty to Charges I and II and all specifications there
under, and interposed a plea in bar of trial to Additional Charge I 
and its Specification, which was sustained. He was found guilty ot 
Specifications 4, 15, 16, 17 and 19, Charge I, and of Charge I, and of 
Specifications 1, 2, 3 and 4, Charge II, and of Charge II, and not 
guilty of Specifications 1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14 
and 18, Charge I. No evidence of previous convictions was 'introduced. 
!le was sentenced to be dismissed the service. The reviewing authority 
approved the sentence, and forwarded the record of trial for action 
under the 48th Article of War. 

3. The salient evidence as to the several specifications of 
which accused was convicted may be summarized as follows: 

Specifications 4, 15, 16, Charge I. 

The defense stipulated with the prosecution •that the Seamen's 
Church Institute cashed checks as set out in Specifications 1, 2, 3 
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and 4, which were'1!1B.de and uttered by Captain Charles F. Sullivan, 
and gave value as set out in those specifications to Captain Charles 
F. Sullivan; those checks were later returned 'Insufficient funds•; 
that they.were then at a later date made good in the amounts set 
forth in each specification, and were paid by Captain Sullivanw (R. 135). 

Harold F. Gilpin, a witness for the prosecution, testified that 
he is cashier or the Seamen's Church Institute in Newport and has 
been such tor about tour and one-half years; that he is responsible 
for the cash and checks and keeps the accounts or the Sea.me~'s Church 
Institute and is the custodian or its records (R. 81); that he knows 
the accused; that during the period July 13 to July 19 he cashed tor 
accused three checks, one for ~200, and two for $100 each, which he 
deposited in the Newport Trust Company, Newport, Rhode Island, during 
the period July 13-15, and that these three checks with a fourth, 
also cashed by the Institute tor accused, aggregating in all $500, 
were returned unpaid to the seamen's Church Institute and later taken 
up by accused on July 24th (R. 83-87). 

Henry B. Whalen, a witness for the prosecution, testified thnt 
he is the manager of the Postal Telegraph Company at Newport and has 
been such for about fifteen years; that he has known accused for 
about two and one-half or three years; that witness is the custodian 
or the funds and records or his organization in :t:ewport and handles 
the cash and checks that cor1e in as a result of its daily operations 
(R. 95); that during the period July 10-17 accused cave him, in pay
ment tor transfers or money, seven personal chech:s, including two on 
July 17th for $152.44 end $150, respectively (R. 97); that all of 
these checks were later returned marked insutficie~t funds; that 
before the checks were returned accused called him and infor:ned him 
that a few or the checks would come back and that thereafter the 
checks mentioned did come back; that he called on accused on Sunday, 
July 23d, at Fort Adams, and asked him to make the checl:s good, and 
that they were paid on Friday,_ July 28th (R. 98-99): that on Sunday 

·"about fourw or the checks had been returned and the last cnec~ was 
not returned until Thursday (R. 100). 

Charles E. Little, a witness for the prosecution, testified 
that he is the cashier of the Citizens National Bank of Laurel, 
Maryland; that he knows accused who bas had an account with his bank 
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for •a couple of years• (R. 30); that during the months of June 
and July accused kept his account •covered• by deposits telegraphed 
to the First National Bank or Baltimore, the agent for the Citizens 
National Bank of Laurel, and then sent by .Ills.il by the Baltimore bank 
to the Laurel bank (R. 32,39,45); that there is no telegraph office 
in Laurel; that in the latter part of June witness •rote accused a 
letter stating that his account v.as very unsatisfactory and asking 
him to close it as of July 1st; that thereafter accused telephoned 
witness and, on accused's request, witness agreed not to close the 
account until July 15th; that after July 15th the Citizens National 
Bank refused to accept any more deposits for credit to accused's 
account and so notified the First National Bank of Baltimore, through 
which the telegraphic transfers of money for accused's credit had 
been received (R. 31-32); that accused's bank balance at the close 
of business on July 15th was $162.24 (R. 50; Ex. l}, and at the close 
of business on July 17th (the next business day) $37.24 (R. 54; Ex. l); 
that thereafter the bank returned, due to the fact that there were 
insutficient funds on deposit to meet them, fifteen checks, includ• 
ing one dated July 17th for ilOO, returned July 19th., and two others 
or the same date for $152.44 and $150, respectively, returned on 
J'U.ly 20th (R. 34,55); that after a deposit of f4~ had been refused 
by the Laurel bank on July 17th, accused telephoned the bank, talked 
with Mr. Cole, the assistant cashier, and requested that his account 
be continued until July 31st, but that this request was refused and 
accused infonned the matter would be taken up with the Co~ptroller 
or the currency (R. 41-45). In the course of the cross-e:xnmination 
the following testimony was given: 

"~ Up to this 15th of July there had never been a check 
of Captain Sullivan's returned for insufficient 
funds, had there? 

A Captain Sullivan kept his account covered by these 
telegrams frOiil practically June to July by (but) 
sometimes he would call us up and ask us what checks 
were in, get the balance and remit the money by 
telegram, so I don't think during that time we re
turned any checks for insufficient funds, because 
he kept his balance covered all the tinie, his out
standing checks·, by remittance." (R. 45.) 
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Exhibit 1, introduced by the prosecution (R. 34), is a statement 
of accused's account with the Citizens National Bank of Laurel which 
shows for the month of June, 37 deposits credited and 90 checks 
debited, and for the period July 1-15, 20 deposits credited and 54 
checks debited. 

The prosecution and defense stipulated "that on the 17th day 
of July the sum of $490 was transmitted by the accused and his agent, 
$130 being transmitted from the Newport office of the Western Union 
Telegraph Company and the sum of $360 from the Providence office of 
the Western Union Telegraph Company, both of which were received by 
the First National Bank of Baltimore and received tor the credit of 
the account of Charles F. Sullivan in the Citizens National Bank of 
Laurel, :Maryland; and that those two sums of money were returned, 
$130 to Captain Sullivan at Newport and $3E50 to his agent who trans
mitted it from Providence" (R. 135). 

Roy w. Magoun, a witness for the defense, testified that he is 
superintendent of the Seamen's Church Institute, Newport, Rhode Island; 
that he knows the accused; that sometime in June it came to his 
notice that the Institute was cashing accused's personal checks; that 
at some time later he was notified by accused over the telephone that 
certain checks so cashed would be returned; that on July 20th, when 
two of the checks were returned, he went to Fort Adams but did not. 
see accused as the latter was absent from the post; that the next day • 
a third check was returned, and he again went to Fort Adams on Saturday,· 
July 22d, and accused agreed to pay all four of the checks on Monday, 
July 24th, though the fou~th check had not then been returned to 
witness and was not ·eturned to him until the 25th; that on July 24th 
accused paid the four checks in full, including protest fees in the 
neighborhood of $11. (R. 165-168). 

Accused did not testify as to these specifications. 

Specification 17, Charge I. 

First Sergeant Marcellus MacDonald, u. s. A.my, Retired, a witness 
for the prosecution, testified that he had known accused tor about 
three years; that on or about December 1, 1932, he had a transaction 
of a financial nature with the accused, which he described as follows: 
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"I was working in the hospital, in the kitchen in the 
hospital, and Captain Sullivan drove up to the back of 
it and he came in and he told me ha wanted to see me. 
So I went out and him and I got in his car and drove 
over to Newport. On the way over he asked me could I 
lend him soma money, and so I asked him, 'How much do 
you want?' And I told him I only could give him $400. 
I went down to my house where I lived, got my bank book, 
went up to the bank, drew the money and give it to 
Captain SUllivan." (R. 70.) 

Witness prepared two notes for $2:>0 each and accused signed them, one 
being due on the 1st of March (1933) and the other in J\lne or July 
(R. 70-71,76). Witness further testified that accused did not ever 
pay the notes; that witness retired on May 31, 1933, and on that day 
met accused downtown and told him to "forget" about the notes (R. 71•72, 
78); that after his retirement he met accused downtown and the latter 
asked for the notes (R. 71) and witness sent them to him by mail in 
J\lne or July (R. 71,77); that sometime in February, 1933, witness 
spoke to accused about a transfer to the latter's company with a v~ew 
to promotion to the grade of first sergeant and later retirement in 
that grade, and about March 10th the transfer was accomplished. (R. 78-80). 

Major Benjamin J. Marshall, Medical Corps, a witness fO"t' the 
de:t'ense, testified that he is the post surgeon, Fort .A.dams, Rhode 
Island, and knows the accused (R. 152); that Marcellus MacDonald, an 
enlisted man who was head cook in the post hospital, about December lat 
asked him to assist in getting a transfer to some other organization 
so that he could retire a a sergeant when his thirty years service 
expired in May. Witness talked to accused several times about the 
matter and eventually MacDonald's transfer to accused's company was 
accomplished (R. 153-154). In the examination of the witness by the 
defense the following testimony appears: 

"Q. Did you have any talk w1 th Sergeant ltacDonald after 
his appointment as sergeant and about the time he 
was retired? 

A Yes. He talked to me about the situation. I don't 
remember just exactly when it was, but he came in 
and told me that the thing had gone through and he 
was ready to go, or something of that kind. 
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~ Did you ask him if he had paid any money for it? 

A Well, I asked him vmen h~ first went into this thing 
if it was going to cost him anything. He said, 
'Yes, I will have to pay the first sergeant the 
difference in his pay'. Re said, 'That is customary, 
isn't it?' I said, 'Yes, it is always customa.lj, 
I asked him how he came out. He said, Well, it 
didn't cost him very much; he had to pay the 
sergeant for the difference in pay; and that was 
about all that was said about it. 

Q And when he came out he said that he had to pay the 
difference in the pay to the first sergeant? 

A Yes. 

Q And that was all it cost him? 

A I did have a conversation ot that kind with him the 
first time I saw him about the time the transfer 
was ma.de." (R. 155.) 

Accused, as a witness in his own behalf, testified that he 
did not borrow any money from MacDonald (R. 177,187); that ~cDonald 
never rode downtown in Newport w1 th him end that he never rode with 
MacDonald (R. 180). He further testified as to a conversation with 

.Major Marshall in regard to the transfer to his company ot U.acDonald 
and the latter's ret·rement as first sergeant. He also testified 
that he had no financial transactions at all with MacDonald (R. 179, 
191-192). 

Specification 19, Charge I. 

Lieutenant Colonel Edward E. McCammon, 13th Infantry, a witness 
tor the prosecution, testified that on or about January 17, 1933, he 
was in command of the post of Fort Adams, at which accused was then 
present in the status of company commander of Company E, 13th Infantry; 
that on January 13, 1933, he wrote accused the following letter: 

"l. In compliance with instructions contained in letter 
Headq_uarters Post of Narragansett Bay, Fort Adams, R. I., 
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February 23, 1932, a list of your personal indebtedness 
amounting to $4569.22 was submitted by you to the 
COI:lmanding officer, this post, on February 27, 1g32. 

2. You are now directed to submit to the under
signed by January le, 1933, a complete list of any 
additional personal indebtedness, exclusive or actual 
running household bills and incidental household 
expenses, incurred by you since the original list 
amounting to $4569.22. This lattar list will show 
names of fin:ns or indiViduals to whom obligated and 
amount of indebtedness in each case. 

3. Your attention is directed to the proVisions 
of the 24th Article of War", 

which was returned to him by accused with a 1st indorsement dated 
January 17, 1933, thereon, signed by accused, which contained the 
following statement: 

"l. I have no personal indebtedness incurred 
since the original list was submitted. Of the original 
list $2146.66 remains unpaid." (R. 117-119; E:x:s. 5 and 6.) 

In connection with this specification it was stipulated between 
the prosecution and the defense that "where the reference is made in 
the 19th specification to an original list, it pertains to a list of 
indebtedness submitted by Captain Sullivan on February 27, 1932, to 
the then commanding officer of the post, and that that is the original 
list" (R. 119). 

also applicable to this specification is the evidence summarized 
under Specification 17, Charee I, above. 

Accused did not testify as to this specification. 

Specification 1, Charge II. 

Technical Sergeant Barney Forbes, Finance Department, a witness 
for the prosecution, testified that on January 13, 1932, he loaned 
accused $600 (R. 55,59), of which all has been repaid except about· 
$51 (R. 59); that he did not come under the command of accused, and 
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that he is a first lieutenant in the Cavalry Reserve (R. 57). 
In e:xplaining the circumstances attending the borrowing of the 
money, the witness further testified: 

"Well, Captain Sullivan had come to my office on that 
day in question and asked me to step outside for a 
minute and then he told me the circumstances. Fram 
what he told me I was under the impression that he was 
in dire need. Then from our--well, let's see--on ac
count of relations--what would you call that--the fact 
that his wife and my wife had been so intimate, I 
thought I would do him a good turn and I told him if 
he would come back about half past twelve we would go 
to·town and·get the money, which we did. so it didn't 
interfere with my work at all and I was back at the 
desk at one o'clock.• (R. 58-59.) 

Accused did not testify as to this specification. 

Specification 2, Charge II. 

Private Thomas J. O'Donnell, Company E, 1$th Infantry, a witness 
for the prosecution, testified that on June 24, 1933, he was a member 
of Company E, of which accused was then in command (R. 60); that on 
that date he had a conversation with accused in regard to purcl:asing 
his discharge from the Anny and in the course of that conversation 
accused asked him for a loan, and he did loan accused the sum of $85 
which was repaid to him in a "couple of days" (R. 60•69). He denied 
that he turned over the $85 in question to accused to apply on the 
discharge purchase price of $120 (R. 84,87). 0n cross-examination 
witness at first stated that he told no one but the first sergeant 
of Company E of the loan transaction (R. 67), but after further cross
examination he stated: 

"I only just told a couple of officers and civilians 
that works in the canteen over there and members of 
the company. So I guess they might have told each 
other about it." (R. 68.) 

.a..ccused, as a witness in his own behalf, testified that he did 
not borrow any money from O'Donnell (R.• 177,184); that sometime in 
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1:ay O'Donnell turned over $74 to him toward the purchase price ot 
a discharge and that two days later O'Donnell met him and said that 
he did not want to purctase his discharge, whereupon accused re
turned the $74 to him (R. 177,186-187). Vlhen asked if he knew any 
reason why O'Donnell should make the statement he did, accu&ed 
testified: 

"'I tell you, O'Donnell was this kind of man: he is a 
very vain man. O'Donnell is a roan that is given to 
boasting and bragging a great deal. .And the only 
reason that I can see is that he boasted around the 
company that he had loaned the captain money. Vlhy, 
I don't know, unless he thought he was getting a 
certain amount of - a certain amount of - reflected 
glory in it that he should loan money to an officer 
or should loan money to t~e captain. I don•t know 
why he should say that. And then when he was 
questioned about it he said Yes, he did loan money 
to the captain, so I suppose he has been forced to 
hold to the statement. Now that may explain O'Donnell's 
statEl!ll.ent." 

Specifications 3 and 4, Charge II. 

:Major George c. Donaldson, 13th Infantry, a witness for the 
prosecution, testified that on March 17, 1932, he was accused's 
battali~ commander (R. 115) and on that date in the adjutant's office 
at Fort Adams, while acti!lg in official capacity, he gave the follow
ing order.to accused: 

"Captain 3ullivan, now you are being restored to duty 
and the coJJElanding officer and corps area have given 
you a chance. It is up to you to behave from now on-
have no financial dealings with enlisted men. Par
ticularly, don't borrow anyl!I.Oney fron1 enlisted men. 
Don't fool with the company funds. And don't gamble 
or play the ponies or the stock market." (R. 116.) 

Also applicable to these specifications is the evidence summarized 
under Specification 17, Charge I, and Specification 2, Charge II, above. 
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4. That the checks set out in Specifications 4, 15 and 16, 
Charge I, were made and uttered by accused, that by means thereof 
he obtained from the concerns named the sums stated, and that he 
knew he did not have sufficient funds in the bank on which they 
were drawn f'or their payment when ~de and uttered, is clearly es
tablished by the evidence. As to these checks the only question 

_ requiring special consideration.is whether they were made and uttered 
with the intent to defraud and with the intention that accused should 
not have sufficient funds in the bank for their payment. It appears 
that during the months of June and July, 1933, accused's account in 
the Citizens National Bank"of Laurel had been an active one, a con
siderable number of deposits having been made to the credit of the 
account, and a considerable number of checks drawn against it. During 
these months it was accused's custom to draw checks on his account 
when there were not sufficient funds in it to cover their payment 
and then to remit by telegraph to the First National Bank of Baltimore, 
as agent for the Laurel bank and for transmission to it, sufficient 
funds to meet the checks as they were presented for payment. During 
these months accused had not failed to make deposits in this manner 
to cover his outstanding checks as presented, and none of such checks 
was returned on account of insufficient funds. Though the Laurel 
bank had notified accused that his account would be closed on July 
15th, he appeared to believe that the banl( would continue to accept 
his deposits and checks, for on July 17th he sent to the Baltimore 
bank for credit with the Laurel bank deposits aggregating $490. ~/hen 
these deposits were refused by the Laurel bank, accused then realized 
that it would be futile to send fUrther deposits and that payr.ient of 
some of his outstanding checks would be refused, whereupon he notified 
the payees of the checks set out in these specifications that some 
of the checks given to them would be returned. The evidence indicates 
that after the deposits for $490 had been refused, no further checks 
were drawn on his account in the Laurel bank. The checks covered by 
these specifications, and ot~er checks referred to in the record and 
also returned for insufficient funds, were promptly made good by ac
cused after the payees had notified him of their return• ..U.l of these 
facts point to the conclusion that at the time he made and uttered 
the checks in question accused did not intend to defraud and that he 
did intend to have suf!icient funds in his bank for the payment of 
the checks when presented. The intent to defraud and the intention 
not to have sufficient funds in bank for payment of the checks are 
essential elements of the offense charged in these three specifications, 
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and the proof does not establish these elements beyond a reasonable 
doubt. 

As to Specification 17, Charge I, the testimony ot First 
Sergeant Marcellus MacDonald, u. s. Anny, Retired, clearly sho~s 
that on or about December l, 1g32, accused borrowed $400 trom 
Sorgoant MacDonald, then a private in the Medical Department, and 
that he promised to pay this amount in two installments ot $200 each,· 
with interest, the first payment being due on March l, 1933. The 
evidence does not clearly show whether the second $200 was to be paid 
in J'wle or J'Uly, 1933. On May 31, 1933, before the second payment 
was due, Sergeant ?.4acDonald told accused to "forget" about the notes 
given in evidence or the indebtedness, and returned the notes to 
accused by mail in J'wle or July. In view ot these tacts it cannot be 
said that there was a tailure ot accused to pay $200 to Sergeant 
MacDonald on J'wle 1, 1g33. Though accused did tail to pay $200 as 
promised on March 1, 1933, such tailure was without circumstances ot 
1eriou1 aggravation and cannot be said to amount to the dishonorable 
conduct contemplated by the g~th Article ot War. The tailure to keep 
1uch promise, in the opinion ot the Board or Review, amounts only to 
a Violation ot tho geth Article or War. The accused denied the entire 
transaction with Sergeant MacDonald, but the circumstances leading to 
MacDonald'• transfer to accused's company end his subsequent retire
ment &1 a first ,ergeant turnish a possible motive tor both the loan 
and tho subeequent forgiveness ot it and add weight to the testimony 
ot Sore;eant MacDonald. The court was warranted in disbelieving ac• 
cu3e~ and in believing Sergeant MacDonald. 

A1 to Speo1t1cat1on 19, Charge I, the evidence is clear and con• 
olu11v1, The !1nd1ngs are supported by the evidence that accused made 
tho ottic1al report alleged in the epecit1cat1on and that said report 
WH untruo in that he then owed Sergeant (then Private) MacDonald 
$~0, which debt was contracted on or about DocElllber l, 1932. 

Aa to spec1t1cat1on l, Charge II, the evidence 11 undiaputed. 
It 11 ol,~rly 11tablishod that on or about January ll, 1932, accused· 
'borl'Owod t:rom Technical Sergeant Barney Forbes the sum ot $500. Tho 
tact, that Serseant rorbes did not come under the colil!?l8.lld ot the ac
C~Hd i,.ru\ tl'.4 t at th, tiiuo the money was borrowed Sergeant Forbes held 
a oomm1a@1on as t1ret lieutenant in the Cavalry Reserve do not con
etitqt• a detenso to tho ~pecification, The ottelll!le charged 11 
borrowine; money trom an enlisted man and Sergeant Forbea was an 
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enlisted man serving as such at the time the loan was made. 

The evidence as to Specification 2, Charge II, is cont'licting. 
Private Thomas j. O'Donnell, a manber ot accused's company, testifies 
that on or about .rune 24, 1933, he loaned accused $85, but accused 
flatly denies that any such loan was made. Private O'Donnell ad.mi ts 
that the loan was made in the course ot a conversation with accused 
relating to the possible purchase of O'Donnell's discharge trcm the 
Army and that the money loaned was returned in a "couple of days". 
Accused admits receiving $74 from O'Donnell at the time stated but 
insists that the money was paid over to him to apply on the purchase 
price of the discharge and that O'Donnell changed his mind two days 
later and thereupon the money vas returned to him. A possible ex
planation of O'Donnell's testimony appears in the evidence that after 
paying over the money to accused, O'Donnell apparently boasted of the 
transaction to various persona, characterizing it as a loan, thereby 
committing himself to such an extent that he felt obliged to testify 
that.a loan had actually been ma.de. His testimony is not convincing 
and, considered with the testimony ot accused, raises a reasonable 
doubt as to whether accused actually borrowed money from him as 
alleged in the specification. 

The evidence as to Specifications 3 and 4, Charge II, establishes 
that on or about March 17, 1g32, accused received from Major George 
c. Donaldson, 13th Infantry, an order not to borrow money from en
listed men. Accused failed to obey this order when he borrowed trom 
MacDonald the $400 referred to above. Thus the evidence supports 
the finding of guilty of Specification 3, Charge II. In view of the 
opinion of the Board of Review that the evidence does not establish 
that accused borrowed $80 from Private O'Donnell, as alleged in 
Specification 2, Charge I, it is the opinion of the Board of Review 
that the evidence does not support the finding ot guilty of Specifi
cation 4. It is to be noted that the order of llajor Donaldson 
amounts to an order not to commit an act which is in itself a military 
offense. As accused is found guilty of borrowing money from Sergeant 
MacDonald and this act constitutes a violation of Major Donaldson's 
order, conviction of violation of the order would not serve to in
crease the punishment for the offense involved in the act which 
accused was ordered not to do. 
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· 5. At .:the. time of trial accused was 44 5/12 years of age. 
His service is shown by the Official Anny Register as follows: 

"l lt. Cav. See. O.R.C. 4 J\.J.ne 16; accepted 
2 Feb. 17; active duty 7 May 17; capt. cav. see. 
O.R.C. 15 Aug. 17; accepted 15 Aug. 17; capt. ot 
Inf. N.A. 15 Aug. 17; accepted 7 Dee. 17; hon. dis. 
15 Sept. 19.-Pvt. corp. and sgt. Tr. B. 12 Cav. 
25 Jan. 11 to 24 Jan. 14; 1 lt. of Inf. 1 July 20; 
accepted 24 Sept. 20; Capt. l July 20." 

6. The court was legally constituted. No errors injuriously 
affecting the. substantial rights of the accused were connnitted during 
the trial. For the reasons stated, the Board of Review holds the 
record legally insufficient to support the findings of guilty of 
Specifications 4, 15 and 16, Charge I, and Specifications 2 and 4, 
Charge II, legally sufficient to support only so mu.ch of the finding 
of guilty of Specification 17, Charge I, as involves a finding ot 
guilty of failill'S to pay $200, with interest, on the 1st day of March, 
1933, as promised, as alleged in the specification, in violation of 
the 96th Article or War, legally sufficient to support the findings 
of guilty of Specification 19, Charge I, and of Charge I, and of 
Specifications 1 and 3, Charge II, and of Charge II, and legally 
sufficient to support the sentence and warrants eonfinnation thereof. 
A sentence of dismissal is mandatory on conviction of the 95th 
Article of War and authorized on conviction of violation of the 96th 
Article of War. 

Judge ~dvoca.te. 

To The Judge Advocate General. 

http:dvoca.te
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WAR D3PARTI@JT 
In the Office of The Judge Advocate General 

Washington, D.C. 

Board of Revi~w 
C1! 201139 

U N I T E D S T A T :E S ) 
) 

v. ) 
) 

Sergeant IRA V. ASKINS ) 
(R-325985), Company C, ) 
16th Infantry, on duty ) 
with 1253d Company, ) 
Civilian Conservation ) 
Corps. ) 

DEC 5 1933 

NDIT'H CORPS ~ 

Trial by G.C.:M., convened at 
Presidio of San Francisco, 
California, October 23, 1933. 
Reduction to grade of Private 
and confinement for six (8) 
months. Presidio of San 
Francisco, California. 

HOLDING by the BO.ARD OF REVIEW 
TURNBULL, :SITZING and HALL, Judge .Advocates. 

1. The record of trial in the case of the soldier named above, 
having been examined in the office of The Judge Advocate General 
and there found legally insufficient to support the findings and 
sentence, has been examined by the Board of Review and held to be 
legally sufficient to suppor·; the findings and sentence. 

2. The only question requiring special consideration is whether 
or not the charge and specification are signed by a person subject to 
military law as required by the 70th Article of i!ar. The charge sheet 
and record of trial show that the charge and specification were signed 
and sworn to by First Lieutenant B. w. Atkinson, Unitad states 1tirine 
Corps, CoI!llllB.nding Officer of 1253d Company, Civilian Conservation 
Corps. From information received from The Adjutant'Generol it appears 
that at the time Lieutenant Atkinson signed and made oath to the 
charge and specification he was, under authority of the President, 
detached from the Navy and attached to the Army for duty with the 
Civilian Conservation Corps. The JUdge Advocate General, in an opinion 
(~AG 210.45) dated J'uly 21, 1933, held: 

"Since the President under authority of the Act of 
March 31, 1933, PUblic No. 5, 73d Congress, has employed 

01946 
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the ~I'l11Y i~ the service of the Civilian Conservation 
Corps, it is apparent that "the assie:nment of a Marine 
Corps officer by Executive Order directing him to 
report to the Secretary of War for such duty, con
stitutes •service with the armies of the United States' 
Within the meaning of paragraph (c) of A. w. 2." 

In view of the foregoing the Board of Review is of the opinion that 
tha charge and specification are signed by a person subject to 
military law. 
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WAR DEFARTi.iENT 

In the Office of The Judge Advocate Genero.l 
Washington, n.c. 

Board of Review 
CM 201377 

UNITED STATES SEVZNTH CORPS .a."TI... 

?rivate CIDSTER A. 
(6821676), 

v. 

Band, 4
OVERDIEF! 

th Cavalry. 

Trial by G.c.;11., convened at 
Fort Meo.de, South Dakota, 
December 21, 1g33. Dishonor
able discharge, suspended,· 
and confine~ent for six (6) 
months. Disciplinary Barracks. 

OFilITON of the BOARD OF R::i:VIE'.1 
TURNBULL, BITZilm and HALL, Judge Advocates. 

l. The record of trial in the case of the soldier nel!led above, 
having been examined in the Office of The Judge Advocate General 
and there found legally insufficient to support the findings and 
sentence in :part, has been examined by the Board of Review, end the 
Board of Review submits this, its opinion, to The Ju(jge Advocate 
General. 

2. Accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 93d Article of War. 

Specification: In that Private Overdier, Band, 4th 
cavalry, did at Sturgis, south Dakota, on or 
about November 25, 1933, with intent to commit 
rape, assault Mrs. Hope M • .A.verill • 

. Ee pleaded not guilty to the Charge and Specification. The findings 
of the court are: 

"Of the Specification of the Charge: Guilty ex
cept the words •with intent to connnit rape assault 
Mrs. Hope Li. Averill• substit_uting therefor the words 



(104) 

'commit an assault upon the person Of' Mrs. Hope 
M. Averill by fondling her against her will'. ot 
the excepted words not guilty, of' the substituted 
words guilty. 

Of the Charge: Guilty." 

Evidence of' one previous conviction was introduced. Accused was 
sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for 
six months. The reviewing authority approved "only so much of the 
findings of guilty as finds that accused committed the offense as 
described by the findings in violation of the 96th Article of War", 
approved the sentence, directed its execution but suspended the 
dishonorable discharge, and designated the Atlantic.Branch, United 
States Disciplinary Barracks, Governors Island, New York, as the 
place of' confinement. The sentence was published in General Court
Martial Order No. 2, Headquarters Seventh Corps Area, .Tanuary 2, 
1934. 

3. The record of trial presents the question of whether or not 
the offense of which accused is found guilty is one necessarily 
included in that charged. A court has authority to find an accused 
guilty of a lesser included offense only when such offense is 
necessarily included in that charged. Par. 78c,M.C.M., p. 65; 
CM 189842, Kammerdiener; CM 199063, 11artin. The finding in this case 
does not involve an aggravated or indecent assault but is s1mply a 
finding of' guilty of an assault and battery. Though an assault is 
necessarily included in the offense of assault with intent to commit 
rape, of which accused was charged, a battery is not so included 
(par. 149 l, M.C.M., p. 179), and the finding that accused committed 
a battery is an illegal one. The evidence does support a finding of 
guilty of' a simple assault. The maximum punishment authorized for 
such assault is confinement at hard labor for three months and for
feiture of $11.~0 pay per month for a like period. 

4. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legall.y sufficient to support only so 
much of' the findings as finds that the accused did, at the time 
and place alleged and found, commit an assault upon Mrs. Hope 11• 
.Averill, in violation of the 96th Article or War, and legally 
aut1'1cient to support only so much of' the sentence as involves 
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confinement at hard labor tor three months and forfeiture ot 
$11.90 pay per month tor a like period. 

To The Judge Advocate General. 





( 1CJ7) 

,v,\.R I:i ;'.l:4i:f.i.i ·!:: :r:1 
In the Office of The Judge :cd,,,oce.te 'i-ener::i.l 

Washington, D.S. 

Board of Review 
CM 201.390 :.., ......," 

. ) 
) 

v. ) l'rial by G.c.:,~., con·1en.13d 
\ 
I at ':'/est Point, Ner. York, 

Cadet POlCALD o. v.:~~ • . ) . Dece:nber 15, 1933. Sus
First Class, United States ) pension until January 1, 
Corps of Cadets. ) 1935. . 

r \ ;· 

OfINION of the BOARD CF RTTITI 
TUR."IBULL,. ·1;3I'I'Z.UJG and HALL, Judge Advocates. 

i- ,. 

1. The Board of rteview has examined the record of trial in 
the case of the cadet named above and subr.ii ts this, its opinion, 
to The Judge Advocate General • 

2. .Accused was tried.upon the following Charge and specifi-
cations: 

CHA.RGE: Violation of the 95th Article of ·.:nr. 

Specification 1: · In that Ca~et Donald o. Vars, 
First Class, United ::~tes Corps of Cadets, 
did, at Boston, Mass·achusetts, on or .about 
November 11, 1933, drink intoxicating liq_uor 
in violation or paragraph 135,- Regulations for. 
the United states Military Academy, 1931. 

Specification 2: In that Cadet Donald O. Yars, 
First Class, United States Corps of Cadets, 
was, at Boston, Massachusetts, on or about 
November 11, 1933, under the influence of 
intoxicating liQuor in violation of paragraph 
135, Regulations for the United States 
Military Academy, 1931. 
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He pleaded not guilty to the Charge and specifications thereunder 
and was found not guilty of Specification 2 and guilty ot Speciti• 
cation land the Charge. No evidence of previous convictions was 
introduced. He was sentenced to suspension without pay and 
allowances until January l, 1935, at which time he will join the 
then first class. The reviewing authority approved the sentence 
and forwarded the record of trial for the action of the President 
under the 48th Article of War. 

3. The evidence tor the prosecution may be summarized as 
follows: 

Major Dennis E. McCunnift, Infantry, testified that on November 
ll, 1933, he was in command of the cadet special that had taken 
the Corps from West Point to the football game at Harvard and 
that accused accompanied the Corps to Boston (R. 5). Witness had 
boarded the train just before midnight and while standip.g in the 
door of his stateroom heard some cadet calling out in a loud and 
boisterous tone of voice, "Is this car number 30?" Shortly there
after accused appeared 

"in what I considered a very peculiar sort ot trame ot 
mind and action. His hat was on the back ot his head 
and he had a peculiar look in his taoe, and he came 
to attention shortly after seeing me and went on down 
the car." (R. ~.) 

Later at an inspection ot the cadets witness saw accused in ranks 
and recognized him immediately as the same cadet he had seen in 
the car. 

"He was weaving very slightly in ranks, and I doubt 
very much it I had not previ·ously noticed him in 
the car and noticed hie action, that I would have 
been able to detect anything out ot the ordinary at 
this inspection," (R, e.) 

Accused was ordered by witness to report to him in his stateroom 
immediately after the inspection, Pursuant to that order accused 
reported about 12:05 a.m., at Vlhich time there were also in the 
stateroom Captain Bentley and Lieutenant Honnen. Accused we.a 
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directed to assume the kneeling bend position and to blow his breath 
in the :race of each of the three officers present. Witness detected 
a distinct odor of some intoxicant in which alcohol was present 
(R. 6,7). Accused did not have full and complete control of his 
mental and physical faculties at that time. He also had difficulty 
in pronouncing the name of Cadet Upham. Considering the condition 
of accused, witness would not have pennitted him to mount guard 
as cadet officer of the day or to attend class (R. 7). Accused was 
drunk within the definition of drunkenness found in the !tanual for 
Courts-Tuie.rtial but was not drunk in the personal opinion of the 
witness (R. 8). His actions at no time while under the observation 
of witness were other than those becoming a cadet and a gentleman 
(R. g) • 

Captain George A. Bentley, Quartermaster Corps, testified that 
he was present in Major McCUnniff's stateroom on the football special 
at about midnight November 11th, together with Major McCunniff, 
Lieutenant Honnen and accused, having been asked to come in by 
Major McCunniff. Witness detected a positive odor of liquor on 
the breath of accused. Accused, however, was sober and had full ar,c. 
complete control over his mental and physical faculties (R. 11-12). 

The testimOny of First Lieutenant George Honnen, Infantry, 
we.a taken by deposition (Pros. Ex. A). Witness was assistant to 
the train commander on the Harvard Special and was present in Major 
McCunniff's stateroom about midnight on November 11, 1933, together 
with Major McCunniff, Captain Bentley and accused. Accused's breath 
smelled of alcohol, not a strong odor but noticeable and distinct. 
There was a slight impediment in his speech but in the opinion of 
the witness accused was not dIUnk. 

4. The evidence of the defense may be briefly outlined as 
fellows: 

Cadet h""udson H. Upham, First Class, United Statea Corps of 
Cadets, testified that he was with accused several hours in Boston 
on November 11, 1933; 

"I left the football game with him, met two young 
ladies and walked to their car after the game. In 
their car, we went into Boston to the Hotel Touraine. 
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Then we waited in the lobby for another couple, 
Cadet Vars and his young lady friend went out to 
make a telephone call. I waited for him to come 
back and atter he came back, we went downstairs to 
dinner. We had a table tor tour nnd ott and on 
during the evening until about 11:00 o'clock we 
danced and ate. About 11:15, we left the hotel 
and in the young ladies car we went down to the 
station. We boarded the train as soon as we got 
there. Getting on the train, Cadet Vars called to 
me, 'Where is car 30'. I did not answer him. We 
went into the car, passing l\l'ajor lJcCunniff and 
Lieutenant Honnen. Tb.en a few minutes later; we 
went out to the formation for entraining. There 
Major McCunnift instructed Cadet vars to report to 
his drawing room after the formation•.I got on 
the train with Cadet Vars, and then I got into my 
berth after that." (R. 18,19). 

Witness did not see the accused take a drink during the evening 
nor did he at any time on that day smell liquor on accused. Witness 
also testified that accused is often hesitant in his speech and 
does not always express his ideas clearly at first and sometimes 
makes several attempts. Witness is not always addressed by his 
proper name but is often called "U:fam, Upman, Upton, Up, Upnam, 
and Slim" (R. 20). 

On cross-examination witness declined, on the ground of selt
incrimination, to answer questions as to whether or not during the 
evening he had seen any liquor served at the table at which he 
and accused were dining (R. 21). 

Miss Mary Mccusker, Dorchester, testified by deposition 
(Def. Ex. A) that she is a teacher, in Boston, end that she has 
known the accused for about two :roonths. On November. 11th she met 
accused at Harvard Yard when the Co11>s was dismissed for lunch at 
about. 11:30 a.m., and had lunch w1 th him. After the. game accused 
came to her seat in the stadium and the two drove ~o the Club 
Touraine, where they had supper at about 6:30 p.m. and danced 
until 11:40 p.m., when they hurried to the train yards. Witness 
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is sure that accused die. not drink any intoxic.:..tint: liquor 6.u.ring 
any of the time he was With her; that he was sober and that she 
did not notice any odor of intoxicants on his breath. 

Ur. Frank :E:. Preble, E:xecuti ve }.~rey Paper Mill supply Co., 
Boston, Massachusetts, testified for the defense by deposition 
(Def. Ex. B). Re stated that he met accused on the evenine of 
November 11th at the Touraine Hotel, when accused was called over 
to his table by a Mr. Holloway. During the evening accused came 
to that table sevei'al times. At no time did witness see accused 
take any liquor nor was any odor of liquor detected on his breath. 
No intoxicatine liquor was served at any time accused was at that 
table. Witness was most favorably impressed by accused's bearing, 
a~peere.nce and conduct. 

~"umerous other witnesses testified for the defense, among 
whom were Cadet Herbert H • .uidrae, First Class (R. 23-25), Cadet 
T. c. Foote, First Class (R. 26-28), Cadet Harry J. Hubbard, First 
Class (R. 2s-2g), Cadet Albert J. Shower, Second Class (R. 30-32), 
Cadet ~illiam F. Nesbitt, Third Class (R. 33-34), and Cadet w. W. 
Stromberg, Fourth Class (R. 34-38). The testimony of the above 
named witnesses was in the main that accused was sober on the night 
in question and so far as any of them knew he had taken no intoxi
cating liquor. 

Captain Paul R. Goode, Infantry, a witness for the defense, 
testified that accused in his fourth class year received 50 demerits 
and stood 153; 35 demerits an~ stood 149 in his third class year, 
e.nd 18 demerits and stood 89 in his second class year. ,'ii tness 
stated accused has the appearance and ability of the average cadet. 
In attention to duty end loyalty he is well above average (R. 38). 

The accused elected to remain silent. 

5. .Accused was charged with a violation of paragreph 135, 
Regulations for the United states Military ..;.cademy, 1931. Thia 
reeulation was read to the court by the trial judge advocate at 
the beginning of the trial (R. 4), but was not copied into the 
record. Reference to the re~"Ulations, however, shows paragraph 135 
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to read as :follows: -

"Intoxicating liquors.--Cadets who shall drink 
or be found under the influence o:f intoxicating liquor, 
or bring or cause the same to be brought within the 
cadet limits, or have the same in their rooms, tents, 
or otherwise in their possession, shall be.dismissed 
the service or otherwise less severely punished~" 

e. The evidence or Major l!cCunnirt, Captain Bentley and First 
Lieutenant Honnen sufficiently establishes the fact that at sometime 
during the evening or NovE1D.ber 11, 1933, accused had violated 
paragraph 135 or the United States Army Regulations by drinking 
intoxicating liquor. 

7. The accused was admitted to the United States Military 
Academy on J'Uly l, 1930, with no prior military serviceJ He is now 
25 years and 3 months of age. 

a. The court was legally constituted. No errors injuriously 
affecting the substantial rights o:f accused were committed during 
the trial. For the reasons stated, the Board of Review is or' the 
opinion that the record of trial is legally sufficient to support 
the findings and sentence and 11arrants confirmation thereof. 

2\J r.A .$~ , Judge Advocate.

if!!:f!:Jt:t··, Judge Advocate. 

_ _ Judge ..l.dvocate. 

To The J'Udge Advocate General. 

/ 
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1st Ind. 

War Department, J.A.G.o., FEB 6 1934 - To the Secretary ot War. 

l. The record of trial in the case of Cadet Donald o. Vars, 
First Class, United States Cor,;,s of Cadets, together With the 
foregoing opinion of the Board ot Review, is transmitted herewith 
tor the action ot the President. 

2. I concur in the opinion ot the Board of Review that the 
record ot trial is legally sufficient to support the findings and 
sentence. In view ot the absence of any aggravating circumstances 
and of his prior good character and standing as a cadet, I recommend 
that the sentence be commuted to the usual restriction to 11.mits 
and punishment tours, prescribed for cadets undergoing special 
punishment, for a period of three months beginning w1 th the date ot 
the action by the President. 

3. Inclosed herewith is a 
.transmitting the record to the President 
with a form of executive action designe 
recommendation hereinabove made should 

Colonel, J.A.G.D., 
Acting The Judge Advocate General. 

3 Incls. 
Incl. 1-Record of trial. 
Incl. 2-Dratt ot let. for 

sig. Secy. of War. 
Incl. 3-Form of executive action. 

u::o·n. l\{. A. GROUP, .tlPC t:.CT., i,i;,;..;·11 DIV.• 





W.A.R D~.AR'U,ElIT (115)
In the Office of The Judge Advocate General 

, Washington, D. C. 

Board of Review 
CM 201478 

FEB 8 .l.~J4 

UNI7ED STATES ) PANAMA. CA.Nill. DEFlilll'MENT 

v. ) 
) 

Tritl by G.C .M., convened at 
) Post of Corozal, Canal Zone, 

Private FRANK C. SOUTH ) December 18, 1933. Dishonor
(6379867), 10th Bakery ) able discharge, suspended, 
Company, Quartenoo.ster ) and confinement for six (6) 
Corps, Panama Pacific ) months. Post Guardhouse, 
General Depot, corozal, ) Post of Corozal, Canal zone. 
Canal Zone. ) 

OPINION of the BOA.RD OF REVIEW 
TU1Th1BU-LL, BIT.ZING and H.U..L, Judge Advocates. 

l. The record of trial in the case of the soldier named above, 
having been examined in the office of The Judge Advocate General and 
there found legally•insu.fficient to support the findings of guilty 
and the sentence, has been examined by the Board of Review and the 
Board submits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and 
specifications: 

CF.J..RGE I: Violation of the 93d Article of War. (Finding of Not Guilty) 

Specification: (Finding of Not Guilty) 

CH.;U{GE II: Violation of the 96th .:..rticle of i'!ar. 

Specification l: (Finding of Not Guilty)
I 

Specification 2: In that Private Frank c. south, 10th 
Bakery co., Q.M.C., P.P.G.D., Corozal, c. z., did at 
Panama City~ R. de P., on or about August 9, 1933, 
wrongfully deposit in the Chase National Bank, 
Panama, R. de P., to the credit of Detachment Fund, 



(ll6) 

School tor Bakers and cooks, Corozal, c. z.,-a 
check drawn by him on The Peoples Bank, Cave 
City, Ky., ln words and figures as follows: 

"August 9th, 1933. 
"THE PEOPLES BANK, . 

Cave City, Ky. 
Pay to the order or Cash $90.08, Ninety Dollars 
and 08/100 Dollars, u. s. Currency. 

(Signed) Frank c. South." 
with intent to deceive, well knowing that he had 
no fUnds in said "Peoples Bank, Cave City, Ky." 

Accused pleaded not guilty to the charges and specifications and 
was found not guilty or Charge I and the Specification thereunder, 
and or Specirica~ion 1, Charge II, but guilty or Specification 2, 
Charge II, except the words •deposit in the Chase National Bank, 
Pane.ma, R. de P., to the credit of Detachment Fund, School for 
Bakers and Cooks, Corozal, c. z., a check drawn by him", substituting 
therefor the words "draw a check•, and guilty or Charge II. No 
evidence of previous conviet1ons was introduced. He was sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due 
or to become due, and confinement at hard labor for.six months. The 
reviewing authority approved the sentence, suspended the execution 
of the dishonorable discharge, and designated the Post Guardhouse, 
Post of Corozal, Canal Zone, as the place of confinement. The sentence 
was published in General Court-Martial Orders No. 5, Headq_uarters 
Panama Canal Department, January 17, 1934. 

3. The accused was charged with having wrongfully deposited 
a worthless check which, in effect, is the same as charging him with 
passing or uttering such check. The finding of the court was that he 
did •draw a check" which, in effect, is the same as finding that he 
ma.de the i~strument. In the opinion of the Board or Review this con
stitutes a fatal variance. In the analogous offense of forgery it 
has long been recognized, both in the civil courts and in our military 
practice, that the makine; and the uttering of an instrument are 
separate and distinct offenses. Bishop's New Criminal Law, vol. 2, 
sec. 481; McClain on Criminal Law, vol. 2, sec. 780; · M.C.U,, 1928, 
:p. 176; Winthrop's Military Law and :Precedents, 2d ed., reprint, 
p. 703; Dig. Ops. J.A.G., 1912-30, 1556 (1). The precedents seem 
so well settled that it is hardly necessary fUrther to discuss the 
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question. It seems equally clear that one may wrongfully utter 
an instrumen.t d~wn by some other person so that the offense of 
ma.king or drawing is not necessarily included in that of passing 
or uttering• .A. finding of guilty of a lesser offense is legal 
only when such offense is necessarily included in that charged. 
Par. 78 .£., M.C.M., :p. 65. 

4. For the reasons hereinabove stated, the Board of Review is 
of the opinion that the record of trial is not legally sut'fiei~nt 
to support the findings and sentence. 

To The J'udge Ad"'JOcate General. 





WAR DBPARTMENT (119)
In the Otfice of The Judge Advocate General 

Washington, D. o. 
:Boa.rd or R•niew 
CM 201485 AUG 29 ~ 

UNITBD STATES) SElENTH CORPS ABE.A. 
) 

v. l Trial b7 G.c.M., convened at 
) Fort Snelling, Minnesota, 

Captain JAMES w. DARR ) November 21, 29, December 1,. 
(0-10116), 3rd Infantr;r. ) 4, 5, 6, 7, 8, and 11, 1933. 

) Dismissal and confinement tor 
) one (l) yea:r. Disciplinar.r
) Barracks. 

OPINION ot the :OOARD OF REVIEW, 
i:romrauLL, KING, and HALL, Judge Advocate,. 

l. The record of trial in the case ot the otticer named above 
has been examined. by the lloa:rd of .:Review and the Boa.rd sub:nits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon nine specifications, each alleging 
embezzlement in violation of the 93d Article ot War (Charge I), four 
specifications alleging conduct unbecoming an officer and a gentleman 
in violation ot the 95th Article of Viar (Charge II), two specifications 
allegiDg conduct of a nature to bring discredit upon the military een-
1ce in Yiolation of the 96th .Article ot War (Charge III), and one speci
fication alleging ab1ence without leave in violation ot the 6l1t .Article 
of War (Charge IV). He pleaded not ga.ilty to all speoii'ications and. 
charges and was found not gu.ilty ot specifications 2, 4, and 6, Charge Ia 
and speoii'ioations 1 and 4, Charge II. He was found guilty with ex
ceptions and substitutions ot specifications 3 and 6, Charge IJ and 
specification 3, Charge II. He was found gllilty of all other speci
fications' and all charges and was sentenced to dismissal and to confine
ment at hard labor for one year. The reviewing authority disa.ppro"fed 
the tindings of ga.il'Q" ot specification 5, Charge I, and specitication 2, 
Charge III, approved the sentence, designated the Atlantic :Branch, United 
States Disciplinary Barracks, Governors Island, New York, as the place 
of conf'inement, and forw,arded the record ot trial under the 48th .Article 
ot War. · 

The specifications, other th&n thoee of which accm.aed was acquitted 
or in which findings of guilty were disapproved, will be eet ou" several~ 
with the evidence in support ot each, and the l3oard's views. 
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3. Charge I1 Violation or ~e 93rd J.rticle or Wa:. 

Specification 11 In tha1. Captain JamH w. Darr, 
3rd Infantry, did, at Fort Snelling, Minnesota, 
trom on or about September 30th, 1931, to on or 
about November 10, 1931, feloniously embe1zle by 
traudulentl.7 converting to hie own use one hundred 
twenty five dollars (fl25.00), the property of 
Corpor&l, then Sergeant, Bvan San4ers, Compa.zl1' X, 
3rd Infant17, entrusted to him by the ,aid Corporal, 
then. Sergeant, Evan Sanders in SWJlS and on datea 
a, follow11 thirty dollars (~o.oo), September ZO, 
19311 ten dollar, ($10.00) October 31, 1931, and 
eigb:\y•five dollars ($85.00) November 10, 1931, 
all for the purpose or applying the same aa pq
menta on an obligation due to Carl Petereon, Amboy, 
lU.nneaota. 

It appears f'zom the depositions or Corporal Sander, (:Ex.2) and 
Mr. Petereon (Ex.3) that a oollision between the automobiles owned~ 
them occurred September 6, 1931, that a board of.officers a1s•11ed "21e 
damage to Peterson's car at $126.55 and held Corporal Sander, re1Pon1i
ble. Pur8U8Z1t to the findings ot the board, Corporal Sazidere made 
pa;ymenh to accused, his compacy commander, for transmittal to :ur. 
Petereon as follow11 

Sept. 30, 1931 $ 30. 
Oct. 31, 1931 10. 
Nov. 10, 1931 85. 

Accused made payments to Mr. Peterson aa follow11 

March 18, 1932 $ 40.oo 
September 19, 1933 

Attached to Mr. Peterson's deposition a:e 'the original or true 
copies of several letters passing between accused and him. Those 
which are material ms:,- be quoted or sunrnarised as follow1s 

86.65 
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a. March 11, 19Z2, accused to Peterson. 

"I haTe succeeded in arranging tor a P8J'Illent on 
damages done your car in wreck at 1'ort Snelling, will 
you please let me know your Tery lowe~t price tor set
tlement in full." 

b. March 18, 19Z2, accused to Peterson. 

Remits $40, and adds "Payments will be made as 
often as pos1ible." 

c. August 18, 1932, accused to Peterson. 

"Your, ot recent date recehed. A p~ment on ac
count will be made Septemaer let." 

d. NoTember 14, 19Z2, accused to Peterson. 

":Requut your, ot the 26th. You are ailviaed 
thai tur\ller pqment cannot be made until Dec. let 
at which time a subata.ntial PS¥ment will be made." 

e. April .11, 1933, Peterson to aocu.sed. 

"I haTe not heard trolll you since your letter ot 
Nov. 14th 1932, in which you promised that a sub-
1tantial pa_ymed would be ma.de to me tor the damage 
done to Df3 car by Sergeant :Ivan San4era. 

"•••Please let me hear from 1ou as soon as 
_possible•••.• 

t. Letter troin CCC 702 Ca111p, .Bena, Minnesota, undated but 
testified to have been postmarked July 25, l9ZZ (Rx.Z, ~.6). 
Accused to Peterson. 

"'fith reference to balance due you tor repaire or 
car, please send me a statement or the amount due and I 
will take care of it. 

"I have been up here in the woods eince ~ therefore 
have lost track or things." 

§.• August 1, 1933. Peterson to accu.sed • 

. (Thia letter wa, not attached to :ix.Z but was read into the 
record by accused, E.413, Def. :&x.4). This letter giTel 
the information requested by the preceding letter. 
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h. September 19, l93Z, acuused to Peter1on. 

Bemits f86.55. A1k1 about insurance on the cu. 

In hil Toluntary 1tatement before the board of otficer, con
Tened to investigate Captain Da.rr's alleged fina.ncial irregu.laritiea 
(R.41-4.Z), and in his testimony before the court (R.408-420, Det. 
:sx,. 5 and 6) accused admitted receipt and transmitta.l of the monq 
aub,tantially as abon set out, but excuaed his delq by saying tha'\ 
in ~ovember, 1932, Sanders borrowed ;200 on the security ot hi• 
automobile trom the McDonald Chevrole1 Compan,y to pq·hii repair bill 
to that colD.p&ll3' and Mr. Peterson and that he (accused) orally guaranteed 
the loan. At the ti11ie th&t he did so, he expected to be able to con
trol Sanders' pq; but, when Sanders was ordered tranaferred to the 
18th Infantry and was planning to take the automobile aw_q to his new 
and distant station, accused felt that he had been foolish in gu.aran~ 
teeing the loan, and "•o I thought, in order to protect ~selt, that 
I would stall Mr. Peterson for a sufficient length ot time to enable 
Sander, to pq a portion, at least, of tis loan." Accused also 
claimed to have written an insurance com~ to make sure that 
Peterson was not collecting double damages and to have received no 
anner. A. K. UoI>onald (R.617-62Z), tormer owner and manager of the 
McDonald Chevrolet Compe.n,y, teatified that he refinanced Sanders• car 
atter the accident to it, and that he received from accused an oral 
gu.arant,r that the e&r would be available for repossession if necessa17. 

Several circumstances cast doubt upon the bona tides of accused's 
excuse that he was withholding p~ment from Peterson in order to pro
tect himself from liabilit,r on his guaranty of Sanders• loan from the 
lloDonald CheTrolet Company. In the first place and most important, 
accused expreHlJ' admitted that he never inquired from the finance 
comp&l],1' whether or not accused had kept up his pay:nents to it (R.418), 
which he so.rely would have done had his reason for withholding payment 
to Peterson been that which he stated. Fllrther, accused made the 
following admission to the board of officers investigating his alleged 
irregu.laritie1 (R.42) -

"•••Captain Darr further admitted that later 
on he might have paid the balance to Mr. Peterson 1n 
view of the fact that whatever obligation Sanders had 
with the Finance CompaJJY' would haTe long since been 
settled one •BJ or the other before this amount had 
been paid to Mr. Peterson. In other words, the danger 
of Captain Darr having to make good aeything that 
Sanden had obligated himself tor to the Finance Compa.riy 
had passed before Captain Darr had reulitted the tull 
amount of money to Peterson.• 
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The le,tere trom aocused to Peterson are lacking in the tl'Allk
nesa and sincerity consistent with fair dealing. 'Why should he 
have asked on March, tor Peterson's "l'ery lowest price for settle
ment in :f'll.11," when the amount to be paid had been tixed., so tar a, 
military authority co~ld fix it, by a board of' otficer1, as he ••11 
knewT Aoa11sed wrote on Uarch 11 that he had succeeded in arranging 
•a p8i,V'ment.". On March 18 he sent $40 and told Peterson that payments 
would be made "ae often as possible." Yet when these letters were 
written accused alreadJ' had in his po1se11ion the :f'll.11 amount due 
i:.terson. He detinite].J' promised Peterson ps.flllents on September 1 
and December 1, 1932, but failed to make them. Though he mentions 
his anxie~ lest Peterson receive double p~ents trom hi• and trom 
an insurance company, he made no inquiry of Peterson about insurance 
until his last letter to him of September 19, 193~, transmUti.ng the 
final paJJ118nt (Bx.,, ~. 2), and in no ennt need. it have taken nearl.7 
two years to clear up the lll&tter ot insurance. 11.nal].J', it h to be 
noted that accused did not send Peterson the last p~ent of' ,ta&.65 
until September 19, 193Z, after his tinancial irreglll.aritie1, in
cluding the present matter, ha.d been the rallject ot investigation b7 
the board of' ot:ficers of which Liedene.nt Colonel limile v. Cutrer wa1 
president. (ll., toot p.M). 

It is not clear what legal authority the Commanding aeneral, 
Fort Snelling, had to bind Corporal Sanders and Peterson with re1pect 
to their ci?il rights and liabilities b7 the decision ot a board. ap
pointed b7 him; but, even it he had no such authority, that gav11 
accused no right to convert money paid to him by Sander• pursuant to 
the findings of' the board, and such conYersion was none the le11 
embezzlement. 

The :Board of' lleTiew consider, that the nidence supports the 
finding of' guilt; ot this specification and that that finding should 
stand. 

4. Specification :S, Charge Is In that Captain James w. 
Darr, 3rd Infantry, did, at Fort Snelling, Minnesota, 
f'Yom on or about Hebruary 1, 1932, to on or about 
February l, 1933, teloniously embezzle by traudu
lent].J' converting to his own use, money in the 
total eum of' sixty-five dollars (t65.00), the 
property of' Private Stokely Jackson, Compan,Y K, 
lrd. Infantry, entrusted to him by the said Prhate 
Jackson, in 8UDl8 and on dates a1 f'ollow1s ten 
dollars ($10.00) Pebruary 1, l932J twenty dolla.re 
(#20.00) Ma,y 31, 1932; twen~ dollars ($2(>.00) 
December 31, 1932; and fifteen dollar• (fl5.00) 
January 31, 1953, all tor the p11rpose ot app'.Q'ing 
the same •• pey.,ients on an obligation due to 
William .B. Walden, Cass, Arkansas. 
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l'indings Guilty except the word, and figures, "Sixty-
tive dollar, ($65.00)," eubstituting therefor 
the words and figures 'Twent7 dollar, ($20.00)," 
and of the words and figu.res "Ten dollars 
($10,00), February 1, 1932," the words and 
fig11res "!l\venty dollars ($20.00), December 
:Sl, 1932," and the words and tigu.res "fifteen 
dollars (tl5.00), January 31, 1932"; ot the 
excepte4 worda "llot Guilt7• and ot the sub-
1tituted word1 "Guil"7.• · 

!he finding ii inartiticial in form, but U 1a sufficiently clear 
that the court meant to mod.it,' the specification by red.uc 1ng the total 
amcn:m:\ em'bealled from $65 to t20 and b7 sbiking out all r e!erence to 
pe;yments by Jackson of flO on.:hbruary- 1, 1932, $20 on December 31, 1932, 
and tl5 on Jenu:q H, l93S (erroneou1ly ghen a1 1932 in the finding)• 

Prhate Jackson owecl t65 to William :a. Walden ot Cau, Arkansa1, 
on a note gben in ~ent ot an automobile. . Walden had sent the note 
to accused for collection (Ex.a). Jackson testified that he persona~ 
made p~nt1 to accusecl for transmittal to Walden in eettlement of hi1 
obligation, a, tollowaa 

J'ebru.&17 1, 1932 
~ 31, 1932 
December 31, 1932 

;so 
Re exhibited receipt, purporting to be signed bl' accused and cor

reapol'lding to the above table in dates and amounts, which he 1aid had 
been·given him by ao011se4 (B.63 et seq., Ex.?). Accused admitted 
that lhe signature to the receipt, appeared to be in his handwriting 
(B.630). !!.'he receipt• dated 7ebruary 1 and May 31 contain the words 
•p~en~ on note." !!.'he other does not. Jackson turther testified. 
that he signed the p~ roll for Januar;y, 1933, but received no p~, 
and thd the $15 balance owing on the note waa supposed to come out 
ot his pay tor that month. 

The post tins.nee officer testified that the pe;y due lacksen tor 
JamlAr,, 1931, was paid to accused as agent finance ot:ticer (R.61,62). 
llis pq wa1 $22.05 and his company bills J6.52 (R.64). IAD&', 71re11 
Sergeant ot Compu:,.;y x:, Srd Infantry, which accused commanded and ot 
whioh Jackson was a member, testified that Jackson was absent trom 
the pon Janua:r, 51, 1935, and that on or about that date he (Lang) 
turned oYer tl.5 to accused tor Jackson tor payment on his note 
(R.77•79). 1'ald81'1, Jackson'• creditor, produced a letter to him trom 
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accused dated January 12, 19H, to the etfect that if 'lald.en would 
be patient and accept small payments, Jaekson could pey him and he 
(accused) would 1ee him paid. Walden teatitied that all that he 
received trom accused was flO on February 23, 1932 (Elt.8, t.6), and 
that he wrote a registered letter to accused, the receipt for which 
showed~ 31, 1932, as the date ot delivery, to which he received no 
anewer·(Ex.e, XQ.1). 

The court properl.f cleared accused ot guilt in connection with 
the peyment to him by Jackson of flO on February 1, 1932, 1ince, al 
haa Just been aaid, Walden, the creditor, admitted receiving flO 
trom accused 7ebruary 23, 1932 (lllx.8, Q.6). 

With respect to the 415 alleged to have been received by ac
cused January 31, 1933, considerable te1timo?q' was introduced to 
show that Jackson by misrepresentation wa, twice paid his proper 
wage ot $10 tor service as fireman for that month in the building 
occupied as quarters by Captain Burgheim and accused, once by each, 
and that accused reimbursed himself by retaining ~10 from ,ackeon'• 
pq (.lccused, lt.6ZSJ llo.rgheLn, Det. Ri:.25). The court apparent]3 
cleare4 accused ot reaponsibilit,' tor $10 on this ground, but w~ 
it cleared him ot the remaining $5 does not appeu. 

·~ the court found accused not guilty with respect to the 
pa;yment ot t20 on December 31, 1932, does not clearl.f appears but 
it is to be inferred that it did 10 because the receipt tor thi1 
pa.yment does not contain any word connecting it with a note, and 
because accused testitied that he trequentl.1' received sum, t~r 
safekeeping from members of his comp~, giving receipt• theretorJ 
and that upon returning the deposi'blhe sometimes omitted to take 
up the reoeiph, or, it he did so, failed to de1iJ107 them and 
placed them in an unlocked drawer of his deak in the orderl.f room 
(Ji. 625,626) • 

No definite de:tense wa.s ottered with reepect to the pqcent to ac
cused o:t t20 ~ Zl, l~Z2, except an attack on Jackson•, reputation 
tor Teracit;r (R.64&), alleged inconsistent statements made bJ' him a1 
to the amo-unt paid by hi~ to aocuse4 (Accused. R.627; !igelow, R.658)J 
and evidtnoe that after p,qment of his compaey bill he had i~:ticient 
oaah to pq '\he sum which he claims that he paid (Tillman, B.6Z91 ao
cused, R.64l-U3). !l.'Jle court evidenti, considered. none of these luf
ticient to overcome the silent te1timo:cy of a receipt in accused'• 
handwriting (ll:x.7) :tor $20, ~ 31, 1932, containing the wor41, "P~ment 
on note.• 
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b :Board of Bevin is ot opinion that the evidence is legal]z 
1utticient to suppor~ the finding made b7 the court with rupect to 
this epecification and that the finding should stand. 

s. SpeoificaUon 'f, Charge Ia In that Captain .Tames 
w. Darr, 5r4 Intant17, did, at Fort Snelling, 
.Minnesota, on or about March 16, 1933, teloni
ou,~ embesale b7 converting to his own uee, 
mon9T in the sum ot twenty-tiTe dollar, ($25.00), 
the pr.operty of h"ivate ll'irst Clau William H. 
\falling, Company X, 5rd· 'Infantry, entrusted to 
him by the said Private Jirat Class William H. 
Walling, for the purpose ot applying.the same 
toward the pqment ot an obligation due the 
~ergreen n.n&noe CompaIJJ', Vancouvel', Washington. 

Prbate 'fallillg, a member ot the compatJ¥ coDIIla?lded by accused, 
owed t25 to the hergreen J'inance Coml)&Il1' ot Vancouver, 'faahington. 
That comp&IJT wrote a letter about the matter to accused, who called 
'falling betore hiin and told him that the debt should be paid immediate~. 
Walling did nit haTe that IIDl.Ch money, but with accused•• permiasion ar
ranged to 'borrow it trom Private Derrington ot the eame company. Pur-
1\l&nt to this a.rr&Dgement, :Derrington paid $25 to accused and received 
a receipt aigned by him, dated March 16, 1933, and aqi.ng "Bed from PTt. 
Derrington $25.00 tor 'falling." .on July 23, 1955, accused.wrote the 
ETe:rgreen J'inance Comp~ a letter trom l3el'.l&, MimlHota, as.ring that he 
had assumed reaponsibilitJ' for thi1 debt e,nd aeking a statement. On 
August 16, 1935, he sent that com~ t26 in settlement {Deposition ot 
Case, of the l'Hrgreen Jina.nee Comp~, Ex.12J 'falling, R.129-135; 
Derrington, R.lZS-7; receipt, Rx.l~). An otficial cOllillUillcat1on from 
Headquarters, Jort Snelling, drew the matter to accused'• attention .Tu]J' 
20, 19ZS (R.528); and the intestigation of accused's alleged irregulari
ties by a board ot otticer1 began !ugu.st 2, 1933 (J.34). · 

.locuaed admitted the genuinenees o! his signature to the receipt, 
and, after tirst being unable to do so, remembered receiving the mon~ 
trom Derrington. .At the time he was very busy and must hue put the 
money in his deek or in the caeh drawer and forgotten it (Cutrer, 
R.117-l39J accused, R.526-528). The defense also attacked the oredi
bilit, of Walling (R.529-535, Det. E:u.8-lZ), but such testimoq 1s ~ 
material to the present issue, since accused admits receipt ot the t215 
at the time and for the purpose alleged. !.'he only real issue ii what 
credit 1a to be given to accused'• contention that he torgot the matter. 
It t:ru.e, this would not relieve accused ot tina:icial reaponeibilit.Y, but 
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might of criminal liability, since it negatives the existence of a 
guilty intent. The court was unwilling to accept this explanation, 
nor does the 1loard of Review do so. In the opinion of the Board the 
evidence supports this finding, which should ete.nd. 

6. Specification 8, Charge Is In that Captain James 
w. Darr, 3rd Infantry, did, at Fort Snelling, 
Minnesota, from on or about March, 1933, to on 
or about June, 1933, feloniously embezzle by 
fraudulently converting to his own use, one 
hundred forty-six dollars ($146.00), propertT 
of the enlisted men of Company K, 3rd Infa.nt17, 
collected as cash during the months of March, 
April and Ms3, 1933, and entrusted to hi,n by 
the said enlisted men of Compruiy K, 3rd In.tantry, 
for the purchase of linoleum for the company bar
racks. 

, Findings Guilty. 

It was desired to place linolell!A between the bunks in the barrack 
of Company K, 3rd Infantry, commanded by accused, but the battalion com
mander declined to authorise the purchase from. the cor:ipany fund. A 
meeting of the compaziy'was held at which it was voted to purchase the 
linoleum and to pq for it by contribution, of $1, $1, and sixt.f cen'h, 
respectiYely, from ea.ch member of the compacy on three succesaive pay 
days. Accused, therefore, atout February 7, 193,, arranged for the 
purchase of the linole'tllll froiu Farwell, Ozmun, Kirk, & Company, a whole
sale house of st. Paul, for $142.83, payable in three installments, 
March 7, April 7, and Mlcy' 7, 1933. The linoleum was delivered and 
installed at once, and collections were me.de by accused from the men 
as above, a.mounting to $146, but peyment was not mde until October 
4, 1933, after a letter from the firm to the Commanding General, Fort 
Snelling, about the matter, July 15, 1933, and after an investigation of 
accused's alleged financial irregularities had been made {Lang, R.139-142; 
Collection sheet, Ex.14; Derrington, R.142-4; stipulation, R.145; :Bllchwald, 
R.145-146, 147-151; Gillen's deposition, Ex.15; Cutrer, R. foot p.34). 
Accused stated to the investigating board that he used about $100 or the 
linoleum fund to start a co~J;)ar.l,}" store or exchange for Comp8.l'l1' 702, CCC, 
or which he later took colll.ll8J:n (R.159,161,252) • 

.Accused's defense was that the purchase of linoleuzn was a personal 
transaction 'between him and Farwell, Ozme.n, Kirk, & Company, .on his own 
credit (R.158-161, 557-9). This is expressly denied by the credit 
manager of the firm (Ex.15, Q,.3 c), and inferentially by the circumstance 
that invoices, bills, etc., were-uade out against Company x. Fu.rthermore, 
in their letters written before the case came to trial, the firm referred 
to the account as owing by CompalJY K. Accused maintains that the purchase 
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wae billed against Compaiv X cecaust Panell, Oz:mllll, llrlc, & CompallT 
were a wholesale ho~se whose policy it was not to sell to individuals 
not engaged in retail business, and that the courae followed was neces
sary to obtain the wholesale price. 

The explanation given by accused was apparently unconvincin« 
to the court a.nd is so to the :Board ot Review. ETen it the tac1ia were 
aa alleged by him, it 1a doubtful it they would Justif)' him. in devoting 
to other purposes the sums colleo1ied from the men ot his eompallJ' to:r 
linoleum, or make such conversion any less embezzlement. Neither did 
the circUlllltance that the purchase of linoleum in thia manner was un
authorize4 and irregular make the conversion of the tund 10 collected 
an,y le11 embesalement. Bor does the tact, if it be such, that part 
ot the tunb was dHoted to a purpose praiseworthy in itselt, namel.7, 
the starting ot a compan;y tiore for the Civilian ConserTation Corpe, 
alter the legal 1itu&tioA. Su.ch a conversion was nevertheless to 
accused's own use, even though he did not benefit from it peouniarily. 
A man who convert, tunds en:tru.sted to him. tor another purpose to the 
benefit ot his church or his favorite charit7 would nevertheless be 
an embessler. 

The evidence supports the finding ot the court, which should 
stand. 

7. Specification 9, Charge Ia In that Captain James w. 
l>al'r, ::Srd Infantry, while actil:lg as Camp Exchange . 
Officer, Compan,y 702, CCC, did at Bena, Uinneaota, 
f'rom on or about~ 13, 193~, to on or about J~ 
Sl, 1933, f'eloniousl.7 embezsle by_ tra.udulently con
Terlil:lg to hie own uae,- approximately six-hundred• 
thirty dollars ($6ZO.OO), the property of the Camp 
Exchange, Compaq '102, o.c.o., which csne into h,h · 
po1se1sion b.7 vittue of hie ottice. 

J'indings Guilty. 

On or about May 9, 1933, accused proc·e.ded in CO!lllWld of, the: 702d. 
Compa?JY, CCC, from Fort Snelling to llena, Minnesota, and made a camp 
at that place. For the benefit of' the men or the company he· estab
lished a camp exchange or compa.z:cy- store, for which he bought suppliea 
on credit from severa.l wholesale houses. The exchange ma.de sales to 
the members of the coi:npMY', sometimes tor cash, but usually on credit. 
On p~ de:" accused made collections from the men to satisf)" their in
debtedneaa to the exchange. At the end of the months of Mai and June 
accused deposited these collections in his personal,accOUJ1t in a bank 
in the near-by town of' Bemidji. 
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M&Jor John R • .Brooke, Jr., arrived at the camp at J3ena. June 6, 
19S3, arld. superseded accused in command.. He directed accused. to 
oontinue operation of the exchange as camp exchange officer, and ac• 
cused continued to do so until July n. On that d.a3· accused ma4.e 
the collections tor the exchange, turned them over to Ma.Jor .Brooke 
at his direction, end departed with leave tor Ji"ort Snelling, sup
posedly for a couple ot days but in f'act DOt to retlUn at all• .After 
accu.sed left, numerous bills against the comp~ exchange came in 
tl'om merchants who bad supplied. stock to it, and it wu found tb&t 
the only pqment made by accused to such merchant. wa1 t,5 to the 
J3em1dJi Candy Comp~. 

From the t6stimoI13, accused's account with the post exchange 
stood as f'ollowas 

Dr. c:r. 
M.a.1' collections 
MaJ' cash 1ale1 

$339.74 
12.60 

Paid l3emidJ1 Caney Co. $ 75.00 
Paid MaJor .Brooke 17.00 

June collections 3Z0.99 .BalaB:e due 618. ZS ~ 
June cash sal11 26.90 

f/io.D 
The balance due as above shown was not paid over by accused.; and 

tha bills of' the seTeral merchants (except the $75 to the Bemidji c~ 
Comp~) were paid, if' at all~ only aner accused'• financial irreg11• 
larities were the subject of' innstigation (.Brooke, R.161-185; Rxs. 17-
22; Cutrer, R.191; accused, R.552)• · 

Accused's defense to ihe present specification was similar to tha'\ 
which he med.a to specitication 8, that at the time when he established 
'the eoIAp~ exchange or store he knew ot no author! 't3' of' :-egl1].ation o:r 
otherwise tor it, ui1tenee, tb&t he advanced his own monq to bV •tock 
tor the exchange and made purchases for the same purpose on his perso11&l 
credit, that the exchange was therefore merely a personal, unof'ticial, 
com.nercial venture tor whose debh he (accused) wa1 indhidual]3 liable. 
J.ccused "co!Ill)8red 1t "to a man who had dran his pay and had tailed to 
pay the groeer7 bills." Just after 1iha!ourth of Jul.7 lllaJor :Brooke in
structed accused to operaie the compaJV' atora as a camp exchange, and 
thereaner he did so (Cutrer, R.190-195; accused, R.539-655; Lang, 
R.565-659). The def'ense presented te1iimo.n;r ot ihe eoDVD8n4,ng of'f'icer 
ot another cca Comp&IJ3 camped a tn miles f'rom that of' accuse4 that he 
received no written authority f'or the establishment of' a camp exchange 
until the latter pari ot June (.Boruski, Def'. Ex.17, QQ. 5,6). 

On the other hand Major :Brooke testified that when he &rrived at 
ihe camp June 6 he found there two copies of reg11laUons dated in April, 
193~, authorizing the e1tablfshment of camp exchanges (B.17~5). 
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Camp exoha.nge1 were not m.entioned. in the provisional War Depart
ment regu.lations dated April 5, 1933, on Relief of Unemployment -
Civilian Conservation Oorpa. So tar as the tiles of this office show, 
they were tir1t mentioned in mimeographed circular letter of The Adjutant 
General to all Corp, J.rea Comnander1, April 19, 1933 (AG 324.5 c.o.o. 
(4-1,-3z) Pub.), subJect, Civilian Conservation Corps, par. 4 §., as fol
low11 

"Oamp colll!l&Xlder1 'fIJBJ, in their discretion,. 
authorise 1lle operation of camp exchange, a1i work 
camps to be conducted in accordance with Arm7 
Regu.l&Uom." 

Camp exchange, were allo mentioned in aniauthoriaed by ~lletin No. 1, 
Depar'tment of Labo:r, April 17, 1931, lbergency Conservation Work, April 
17, 1933, top P• 6, and subsequent bulletins or the same se:riesa No. 2, 
April 20, 1933, P• 9s and No. 3, 1483 1, 1933, top P• 14. 

!hat none of these paper, had arrived. at the po1t or camp where 
accused was 1ervillg 11em1 improbable. It they had, it was his duv a1 
the comnanding officer ot a COO camp and compax1Y to be familiar with 
their contenh. ~t even it no such document tell under his EV•, ac-
cused as an J.rrq officer was familiar w1th post exchangeI and the method 
of their operation. 'lb.en he ,tarted a store or exchange tor hh COO . 
oompa?O" the na.tura1·1nterence 1s therefore that he established and ran it 
according to the method with which his trainiJlg and enT:tronmen\ had made 
him familiar, and not as a per1onal busi.neu venture. ~ia Justifiable 
inference ii converte4 into a moral certaint," b7 the s tatemenh of ac
cused himself and 1,z other conaidtrations. 

Accused 1a thus quoied bT Col~nel cutrer, preaids.n'\ of the investi
gating board (ll.194), 

"He did 1tate to me that at the time he had · 
departed from For'\ Snelling that he knew of l'.lO 
authoriv, that is regulations which per.nitted him 
to open a 1tore and operate i'\ as a Comp&zq' store. 
He stated he had ,truck upon the solution and thought 
it was a good idea for the purpose of making mon17 
with which to ~ extras for the men ot the COIJWal'.IT~· 

On page 5-'0 of the record,accused, speaking of his plans tor the . 
comp~ exchange or ,tore, said,·~ profit, from such activity, of 
course, to go to the compa.xi,r to bV maga1ines or such equipment that 
wa.s not advanced." 
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Por an A~ of!icer to run a store as a private business enterprise 
in the camp under his colillll8.lld and to make mone., out or his own men would 
clearl.7 be most impropera and accused, to do him Justice, so recognized; 
but, it the store had been his private enterprise, he and not the men ot 
the. compaq would have been entitled to the pro!ita. It, on the contrary, 
the men were entitled to the profits, as accused B'1'1 the;y were, the ex
change or ,tore was not 'lhe private enterprise o! accused., but an institu
tion analogous to a post exchange, even it not known by accused to be ot
ticiall.7 authorised. It, as accused correctly la.YI, the profit, were to 
belong "to the men ot the oompa:q", the collections trom which those protih 
were to come belonged to the men also, and the deposit of such collectiona 
1n accused'• personal acooun"t conatituted an embeaslement or the mon9;1. 

llurthermore, if the exchange was accused's personal venture, and 
it he alone was per1onal],y liable tor its debts, he owned its stock. Yet, 
neither when ordered by !la.Jor Brooke to run the exchange thenceforward 
like an Arrq post exchange nor at &DJ other time did accused demand the 
,tock on band or ask to be paid its value. 

The merchants who sold goods to the exchange obtained their idea, 
of Us constituUon trom accused. lhat they testifr, and still more what 
they did at the time, are therefore material to show what accused hi!:lSelf 
considered the situation to be. Ko,t or them testified that th87 ex
tended credit to the exchange rather than to accused 1nd1vidual]J' (Ex.1'1, 
Q.4; :SX.18, Q.4, XQ. ~; Ex.19, Q.4; Def. Ex. 20, :t~.2). Also the in
voices and bills attached to the exhibit, above cited or otherwise intro
duce4 (Det. B:1:1.14,15,16), are made out 888,inst Compal'.!3' 702, or the company 
tund. One merchan'\ testif'ied that he considered the bill to be against the 
eomp8J:13 commander as a,n individus.l, but adds the inconsistent statement. 
that he does not know the company commander's name and t!:at "the order was 
turned into this o:tf'ice as u.s. CCC Co. 702" (Ex.20, Q,41• The ledger 
aocount attached is headed "O,S. c.c.c. Co,_No. 702," Accused undertakes 
to explain the charging of goods to the company or the company fund on the 
ground that this waa necessary to obtain a wholesale price. 

That accused advanced aome ot his personal .f'unds to star'\ the exchange 
1118J well be true, but that does not necessarily make it a personal and un
otticial business nnture. It ~ also be true that he persona;l.ly 
guaranteed to the merchants t'rom whom the purchases were made that their 
accounh would be paid, but all that that doea is to make him a suret7 and 
does not prove that the exchange was his individual enterprise. 

The theo17 that the exchange was accused's private busineu venture, 
the prot'ita of which, 1! and when made, be proposed as a matter ot gener
osity, though not of legal obligation, to turn over to the comp&Iq', seems 
too taneitul tor detailed consideration. 
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The exchange was in fact duly authorized when started. Whether ac
cused knew it is imlllater1al. Even if he did not, he knew "Ulat the profit, 
in equiv belo138ed to the men of the company, and that convereion of the 
:f'und1 of the exchange from which the profita mu.et come wa1 unauthorised 
and wrong. Such oonvereion in the opinion of the :Board constituted em-
beulement. The :Board considers that the record supports the finding. of 
guilty of this specification and that the finding should stand. 

e. Charge II; Violation ot the 95th .Article of war. 
Specification 2s In that Captain James VI. Darr, 3rd 

Infantry, did, at l3e.na, Minnesota, on or about 
July 20, 1933, wrongtul],Y remove trom the of-
ficial mail of Compe.D;Y 702, COO, a letter ad.
dre1sed to his Conmanding Officer from Headquarter, 
Chippewa sub-District, c.c.o., Cass Lake, Minnesota, 
dated July 19, 1933, with intent to conceal from 
his commanding officer the contents of the afore
said letter pertaining to an unauthorized pUl'chase 
that he, the said Captain Darr, had previousl,y 
charged against the compa.z:u fund, ~ '702, 
COC, under date of ll83 16, 1933. 

J'indinga Gu1U7. 

The tacts with respect to thil specif'ication are undisputed. On 
July 1'7, 1933, J .w. Hough, proprietor of the Motor Inn, Casa Lake, 
lliI1I188ota, a4dreased a letter to Major "Walsh", me&Dill8 l'alta, in com-
mand of the Chippewa BUb-dietriat, CCC, with reference to an unpaid bill 
tor tires, tubes, and a muffler, supplied~ 16 and attached to a Plymouth 
coupe. The bill was made out to "Capt. J.W. lle.rr. co. l'und, co. 702 
ccc•, and the sale1 slip was headed •co. Fund, co. '702 COO," and 1igne4 
"Capt. J.W. Darr.• Hough testified that the aocueed "told me that the 
goods were tor CCC Comp~ 702.• The sub-district oomniander, on July 
19, placed a first indoreement on Hough's letter addre1sed to "Comnanding 
Officer, 702d Comp~ coo,• and directing •,uitable action.• The coDr 
muhication was recehed and placed unsealed on the desk of the coI4.Paq 
com.,:iander, ll&Jor .Brooke. Accused saw it there, and carried it awq. 
On July 28, in consequence of an inquiey- from the Adjutant of the sub
district, Major :Brooke asked accused and First Sergeant Lang it they had· 
seen it. Accused thereupon ,aid that he had it, lef"t the room, and re-
turned with the commn.nication. He said that he "had seen this communica-
tion in the basket and had removed it trom the baeket because he thought 
it was a pereonal !118.tter and 41d not pertain to 8.1\Y one elee." 11.aJor 
lll'ooke had not authorized him to take it (.Brooke, R.224-232; Exe.28,29). 
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lhen betore the 1nTeat1gating bo~4 a.nd again when te,ti
i)'ing 1n court, accused 1tahd th&'t the collilDlllicaiion was lying 
open on Ma.Jor :Brooke'• desk, that he (accused) picked it up &n4 
wa, reading it when :Brooke came in, that there b.&d been triction 
between him and M.a.Jor Brooke, accused waa theretore aToiding 
MAJor Brooke, that he walked out with it in his hand and carried 
1t to hie tent, that the supply Hrgeant called him, that he 
(accused) laid the latter in his locker an4 went to take care ot 
whateTer duty he had been called for, that he had been 4rink1ng 
considerably and completely torgot that he had the letter (Cutrer, 
R.2za-z; accused, 577-580). 

It either ot the explanations made b7 accused be 'true, ac
cused mq still be SU,ilt7 ot an ottenae 1n Tiolation ot the 96th 
'1-ticle ot War, but not ot that dishonorable conduct which con
stitutes a Tiolation ot the 95th Article ot War. HoweTtr, the 
tact that accused made one explanation contemporaneous~ to J4&Jor 
:Brooke and a wholly ditterent one later to the board ot otticera and 
the court indicates that he 11 sincere in n,ither and that his pur
pose was aa alleged 1n the apecif'ication "to conceal trom hh com
manding otticer the contents ot '\he aforesaid letter." 

It 11 alao alleged in the specitioation that the puroh&ae 
which waa the aubJect ot the letter waa "unauthorised." 1'hat it 
was so waa not proTed, aince teatimorq on thia »oint was excluded. 
upon obJection ot the defense (R.toot P• 227). RoweTer, the 
word "unauthorised" 'lIJA3 be treated &I surplusage. The gist ot 
the ottenae waa the remonl of the letter with intct to conceal 
it trom hia comma.niing otticer. That the lloard consider, proved. 

The correspondence which was removed tromllaJor :Brooke's deak 
by accused appean in the record attached to h. 28, 4epoaU1on ot 
Ho'Q8h, The other witneasea 1n mentioning the corrupondenoe do not 
proper]3 identif)' it, but there is no 1'eaaon to doubt that they 
referred to the 1ame papera. There is no dispute aa to the tach 
with reapect to the spec11'ic&t1on azq"how, the only question 11 as 
to the inference to be drawn concerning the intent ot accused. 

Exhibit 29, depoaition of l,la.Jor l'alt1, bear, his autograph 
aig:nature but not that of the otti.cer t&ld.n8 the depoaition. It 
is oertitied to be a true copy bJ' tht trial Judge advocate. l'hT 
the original depoaiUon waa not attached 4oes not apptal'• The ir
regu.larit1 ia n•t considered 1erlov.a. AJ ha1 betn said, there 11 
no diapu.tt a1 to the fact, concerning thia 1rpeoitioat1on. 
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Accused 1'11.rthe:a_ testified that when he admitted posses1ion ot 
the letter, aa aboTe stated, Major :Brooke called upon him for a 
written explanation and re1trieted him to the limit, of the camp. 
Accused then sent a note to Major Walts, the sub-district commander, 
asking him to come to camp, which he did that atternoon, and the 
three talked the matter over. Accused apologized to Major Brooke, 
who accepted the apology and released accused from restriction, and 
he considered the matter closed. It is contended by accused that 
the aboTe restriction constitute, punishment and that accused 'fIJ83 

not be again punished by court-martial for this offense (R.579-580). 

It accused was punished under the 104th Article of Wa.r tor this 
otfense, ct couree he can not now be convicted of and punished for 
it ~in, but the record does not indicate that he was so punished. 
l!ietore disciplinary punishment ~ be imposed upon an officer there 
ll:tl1St be a preliminary inTestigation, a written notification ot in
tention to impose disciplinary punishment lllU8t be made, and the 
ottioer II111st be aeked whether he demands trial. Attar he answers 
in the negative, he must be notified in writing of the punishment 
and informed of his right to appeal to euperior authority. A 
written record mu.st be ms.de of the punishment (MOM, pars. 107•109) • 
Xone of these steps wae taken with respect to accused on this oc
casion. On the contrary, the restriction of a few hours only 
appears to have been an arrest or restriction preliminary to in
vestigation and possible further disciplinary action. 

~e Board of Rniew consider, that the record eupports the 
finding of gu.ilty of the specification and that the finding should 
stand. The offense alleged and proTed constitute, a violation of 
the S5th Article ot War. 

9. Specification 3, Charge !Is In that Captain Jamee 
\V• Darr, 3rd Infantry, while acting as Compa.ey 
Exchange Ofticer, Company 702, CCC, did, at Bena, 
Minnesota, on or about July 31, 1933, with intent 
to deceive, officially report to his comnanding 
officeY, Major J. R. :Brook•, Jr., that the out
standing obligaUons of the camp exchange amounted 
to one-hundred-forty-nine dollars and thirty-seven 
cente ($149.37), he, the said Captain Darr then 
well kno~ing that the said Camp Exchange was at the 
time insolvent; that the outstanding obligations 
due and p~e.ble from the Camp Exchange approximated 
one-thousand-two-hundred-forty-one dollars and 
ninety-three cent, ($1241.93). 
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Finding& Guilty except the words and tigurH 
"One thousand Two hundred 7crty-One 
dollars and ninev-three centl 
(tl24l.93),• substituting theretor 
the words and tigu.res nene thousand 
seven dollars ($1007.00)"; ot the 
excepted words "Not Otlilty" and ot 
the su.bstituted words •Gu.11t1•" 

On July 31, 1933, Major .Brooke, the commanding officer ot the 
camp, asked accused for a statement of the outstanding bills of the 
exchange. Accused made out and handed to Major Broom a rough 
stateruent in pencil, which, omitting certain additions, showed, 

:Barnes t2,.oo 
CCC 92.85 
l3emidJ1 32.52 

¥149.!1 (.Brooke, R.2~247) 

:Barnes prellU!llably means l3al'sness Candy Compaiq', CCC the c.o.o. 
Canteen Service, and l3e::nidJ1 the .'Bemidji C~ Compa.Iq'. It h 
1h0Jm. by the deposi tiom of the merchants who sold goods to the u
chan8• that there were at that time outstanding liabilities ot the 
exchange ae follow11 

Exhibit 
?luh-Finch Co. $505.20 17 
CCC Canteen Service 292.37 18 
Bemidji Candy Com~ 150.99 19 
:Barane11 Candy Com~ 32.80 20 

Pai.S6 

There is also a deposition (Ex.21) of John E. Johnson, manage~ 
ot the Iuceum Theater, Deer Rher, Minnesota, that on Jiq 24, 1933, 
he del1Tered to ace .sed a roll of tickets to his theater to be sold 
by him to members of the COO at fifteen cenh a ticket, of which 161 
tickets, worih $24.15,h&ve been sold, no pa;rment tor which ha1 been 
made to Johnson. It does not clearly appear, however, that this 
transaction was to be handled by the camp exchange.,, 

Kention is also made in the deposition of J.ieutena.nt :Nyquist 
(E%.22, Q.Z), ot a debt of ;2.17 to N.P. Decker (erroneous]¥ tran
scribed by the reporter as N.Y. Edgar, R. top p.247), but there is 
no proot that this obligation was Jmown to accused. 

The two items last mentioned, added to the t9e1.36 alread;r 
giTen, make $1007.68, which, disregarding the odd cents, 11 the IWll 

fixed by the court in its finding. 
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The defense offered by accused to this specification 
(Cutrer, R.348-353; accused, R.680-587) is the same as he ottered 
to Specification 9, Charge I, namel,y,that prior to Jul.7 the ex
ChanE$t had been his own pereonal nnture, and tha.i he therefore 
listed only obligations incurred after it became a camp exchange, 
i.e. , those incurred in Ju:cy". 

The court reJected this defense and the :Board ot ReTiew doe1 
likewise. The reasonsfor doing so have alrea~ been set out 1n 
some detail in dis~ssillg Specification 9, Charge I (ante, par.?), 
and need. not be repeated. It mq turther be remarkeTIB."at even 
upon accused's theory he did not present a true statement of the 
liabilities of the exchange, since, if it was hie private venture 
up to Jul)' 4, he shoul.4 han listed as an obligation a debt 'lio 
himself of the value of the stock as ot that date. 

The ho sma.11 i'liems last mentioned, the claims of Johnson, 
proprietor of the lqceum Theatre, and of N.F. Decker, should be 
disregarded tor reasons already given. Without these, tho out
standing obligations of the exchange as ot July 31 were $981.36. 
The difference between this sum and ilOO?, fixed by the court, is 
of no importance 10 far as concerns the present case. Subject 
to what has just been said, the Board of Review considers that 
the record suppo:z,ts the finding of the court, and that the finding 
should stand. The specification states an offense 1n violation 
of the 95th Article of War. 

10, Charge III1 Violation of the 96th Article of War. 

Specification ls In that Capbin James w. Darr, 
3rd Infantry, did, at l3e;nidJi, Minnesota, on 
or about Tune 1, 1933, wrongf'u.ll.7 misappropri
ate an automobile described as a Plymouth 
Coupe, property of Sergeant William Warner, 
Company K, Zrd Infantry, and wife, :Mrs. William 
Warner, by disposing of said automobile as 
part considerationtor the purchase price ot a 
new automobile in his, the said Captain Darr•s 
own name, from the l3emidJi Uotor .service Com
pany, this to the discredit of the military 
eervice. 

lindinga Guilt7. 

In the view which the .Board of Review takes of this specification, 
it 11 unnecessary to set out the evidence in tull. 
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lhat the eTidtnce !or the prosecution, if' believed, proves 
is embezzlement (OM 201960, Cinkowski). A specification covering 
the transaction might have been laid under the 93rd Article ot 
'far, an~ the ottense is none the le11 embezzlement because the 
apecitioation is alleged to be in violation of' the 96th Article 
of War. The specification alleges that the car embezzled wa1 
the property ot Sergeant and Mrs. William Warner. These word,, 
both in their colloquial senae and as a strict matter ot law, 
mean that the automobile belonged to Sergeant and Mrs. \Jamer 1n 
common. The evidence shows that the car belonged to Mrs. Warner 
alone, that it had been bought with her money, and was registered 
in her name (Mrs. Warner, R.3Z5 1343). 

The J'ud.ge .Mbocate General and the Board of lleTiew, following 
court decisions too numerous to cite, have held l'll8llJ' times with 
rell>ect to larc~ that a variance as to ownership of the properi;Jr 
stolen is fatal. In the earliest of these case,, C1l 110910, 
!rook1, the Judge Advocate General, Major General Crowder, said, 

•2. • • • • 
"The question presentet ts an important one, 

and 1nvolTes a consideration of the purpose ot the 
charge and the essential allegations thereof that 
ii, the allegation, without which the charge ii ba.d, 
and without proof of which the case mu.st fall. 

'A charge corresponds to a civil in
dictment. It consists of' two parts--the 
technical. "charge•, which should designate 
the alleged cri1ne or offense as & violation 
ot a ?&riiculal' article of' war or o'\her 
1tat~t•, and the •specitication", which 
1et1 torth the tacts.constituting the same. 
The requisite ot a charge is that it shall 
be laid under the proper article of' war 
or other atatutes of' a specification, that 
it shall set forth 1n simple and concise 
language fact, sufficient to constitute 
the particular of'tense and in such manner 
as to enable a person of' comnon understand
ing to know what is intended.• (M.c.:M. 1917, 
par. 61.) 
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'While the same particularity is 
not called· for in military charges · 
which is required in civil indictments, 
there are certain e11ential condition, 
which mu.st be complied with in their 
prepar•tion. These are (l) that the 
charge shall be laid under the proper 
&rticle ot war or other 1tatute; (2) that 
such charge shall set forth in the 1peci
tication tacts sufficient to constitute 
the particular offense,' (Davis, Military
La.w, p, 69). 

"This author then enumerates the essential re
quirements of a good charge &nd specifications, and 
continuest 

'These precautions are neceesaJ'1', 
not onl,y to apprise the accused ot the 
offense charged against him,but tor the 
purpose ot showing affirmatively that the 
person mentioned in the charges, as well 
as the offense charged or alleged, is within 
the jurisdiction of the court convened for 
t,he urial ot the case. ' 

"There are two controlling principles by which 
the purpose, and the euf'fiUency of a charge to ac
comJ)lish that purpose, are measured and teated, 
WiL Jlrop 8831 (Vol, 1, 2nd Ed,, P• 188)1 

'The pu:rpose·and pro,ince of the 
charge area-lit, to so inform the ac-
cused of the precise offense attributed 
to him that he may intelligently admit, 
d~, or plead specially to the aameJ and 
ma, be enabled to p!ea.d his conviction or 
acquittal upon arJ¥ subsequent prosecution 
on account of the same aot; 2d, to advise 
the court and the reviewing authority of 
the nature of' the accusation and ot the 
article or other statute upon which it is 
based, so that the former m,q rightl,y and 
Judiciously try, determine, and (upon con
viction) sentence, and the latter~ under
standingl,y pa11 upon all the proceedings,• 
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"The Supreme Court of the United Statee, 
9Peaking to this same question, aa14a 

•Bu.t the true teat 11 not whether 
it mic}lt poaaibl.T have been made more cer
tain, but whether it contain, eTe17 element 
ot the· offense intended to be charged, an.4 
suftioientl,y apprise the defendant ot what 
he must be prepared. to meet, and in oa11 a.rq 
other proceedings are taken against him tor a 
limilar offense, whether the record 1hows with 
aocurac7 to what extent he JDAY plead former 
acquittal or oonTiction. (Cochran,. Unite4 
State•, 157 u.s,, 290.)• 

"ObTiou]J", a person charged with the theft ot the 
property of' A ii not appriaed that he h to be trhcl or 
~ be con,icted of' the theft of' the properv of B. Quite 
obTiousl,y he could not plead a former conviction or ao
quiUal of the charge that he stole the properv of' A 
upon condcUon or aoqui ttal of stealing the propert7 of 
B, or an acquittal or con,iotion of' stealing the propert7 
of B upon a con,iction or acquittal for 1tealing the 
properv of' ,. 

"Z• .An indictment tor laroen,7 1n civil courh, or 
charge of' larc9n,7 in a military court, must contain cer
tain eaaential allegation•• These are, th&'\ theaccuaed. 
took and carried awe::, pro,.rt7 appropriatel.T described, 
belonging to a person named in the indictment or charge 
(unleu the owner be unknown, in which case that tact 
must be alleged and prond), that the taking wa1 unlaw
tu.1, and with felonious intent to deprin the oWJ18r of' 
his propert;n and that the properv was of' some value. 
An indictment or charge which omitted arq of these 
elemenb would not support a Judgment of' conviction. 
l2S Cyo 74J • The felonious taking 111111t be properl1" 
alleged (2~ Cyc, 73, 7~), the description !Ull&t be sut
ticientl,T certe.in to enable the court to identit;r the 
property described in the indictment or a charge as 
that reterred to by the e,i4enc1, and show that the 
property is the subJect of laroen,7 (25 Oyo, 75), th1 
name of the owner or the property said to ban been 
stolen 111Uat be correctl,T 1tated (25 Cyc, 88), and,in 
civil indictments, it it is alleged that the name of 
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the owner is unknown, and it 1s proved that 
1he neme of the owner we.a in fact known when· the 
indictment was prepared, or in the exerciae of 
reasonable diligence might have been ascertained, 
the variance 11 fatal (25 Cyc, 93). When the neme 
of 1he owner is etated in an indictment or charge 
it becomes a part of the descript~on of the of• 
tense, serving not only to identirt the offense, but 
especially to identif')' the property which ii al• 
leged to have been the subject of laroerJ1'. 

•It 1a elementary that, with respect to '\he 
e~sential allegations of an indictment or charge, 
the proof IIZll&t correspond therewith. The Manual 
tor Oourt1•Martial, 1917, page 262, 1tates that 
a charge of' larceey must be sustained by proof ot1 

• (a) The taking by the aocused of the 
property a, alleged.. 

(b) The carrying awe;s by the aocu1ed of 
such property. 

(c) That such propertz belonged to a certain 
other ~raon named or described. 

(d) That au property was of the Talue al
leged, or of some value. 

(e) The facts and circumate.nces of the case 
indicating 'that the taking and carrying 
awe;s were by ilresptiLH, and with a fraudu
lent intent to deprive the owner per
manenti, of his properv or interest in 
the goods, or of' their Talue or a part 
of their value.•• 

!!!he present Manual for Court1-Martial, par. 149 JS., sub-heading, 
"Proof," is word for word with the same a, to (a), (bT, (o), and 
(!), aul)ra,and the ditterence as to .! is iumaterial To the pruen'\ . 
oas,. . 

In CM 129356, Mumford, the .?card of Review said, 

"4• The Tariance between the specification and 
the proof was fatal, and the error could not be cured 
by a eubatitution in the specification. (c.u. No. 110910, 
:Brooks,). Thia office adheres to the ruling laid down in 
the case cited. The person charged with the theft of the 
property of A is not apprised that he is to be tried or 
~ be convicted of the the~ of the property of B." 
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The two cases trom which quotations have just been ma.di are 
digested in the recently published Digest o:t Opinions of the Judge 
Advocate General, 1912-30, par. 1579 (l), and were followed in the 
cases of CM 16404.2, Bodden, and Cll 19U91, Homner, Jllt '\he case 
moat directly in point is Ql 157982, Acosta, Dig. Ops. J!G 1912-30, 
par. 1579 (5) • There the :Board of ReTiew said, 

"In Specification 8 accused 11 charged with 
the larceey of a jade necklace belonging "o !Ire. 
:Bobert x. !lcott and he was found g11ilty a, charged. 
The teatimoriy of Major Alcott is the onlJ' competent 
evidence with reference to the ownership of the 
necklace. He testified that it belonged to him and 
was stolen troill his quarters. Although his attention 
was directed to the fact that the necklace was charged 
as the property of llrs. Robert K. !lcott he ma.de no 
explanation other than to say that ahe wa1 his wite. 
It results that there is a fatal variance between 

the allegations of ownership of the stolen necklace 
in Specification 8 and proof of ownership '\hereof. 
The te1timony, therefore, is not legallJ' sufficient 
to support the finding of guilty of SpeoificaUon S." 

The foregoing ca1es deal with larceey, and the offense now 
under consideration 11 in 8tlbstance embezzlement. Xo embezzlement 
case haw been found in the files of this office in which there was 
raised the precise point discussed. in the preceding larceny case,, 
but certain court decieions throw light on the subject. In 
United States v. llenioke, Z5 Fed. 407, one of the ca8tl cited and 
relied upon by General Crowder in hie opinion in the :Brooks caH, 
~, a post office employee was indicted for embe11ling a letter 
1'roiii""the mail. The Circuit Court for the Southern Di8trict of 
Georgia said · (p. 410), 

•int the prosecution must fail for another 
rea1on1 There is a fatal variance between the 
allegations and the proot. It ia charged that 
the lttter embezzled was directed to the tre,surer 
of the !ravellers• Insure.nee Com:patcy", Pittsburgh, 
Pa. The letter offered in evidence is written to 
the trealUl'er of the Trad.en• Insurance OomparJ1', 
Pitt1burgh, Pa. Howenr guilt1' might be the 
prieoner, it woulu be impoesible to enforce the 
law with such a variance in pleading and proot 
as th11. 'It being necessary,' 8~8 Mr. Greenleaf, 
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in his worlll. on ltrid.ence • paragl'aph 63. •to 
prove the substance ot the issue, it follows 
that any departure from the aulletance 1n the 
ni.dence produced mu.st be tatal, constituting 
what is termed. in the law a variance. • • • It 
the allegations contain :matter o! deaoription, 
and is not proved as laid, it is a variance, and 
is :tatal. • • • The allegation being that the 
letter was directed to the treasurer of the 
Travellers• Insurance Compa.IJ7, and the letter 
showing that it was directed. to the Traders' 
ID.SUJ'8.!me Compflll3 f'u.rhiahea as complete and 
unannerable an o:t:tense a81,inst the rule as ca.n 
be :tound. A charge of embe11lement o:t the 
property of the Central Bailroad & lla.nking Com
paq would be as well sustained by proo:t of 
theft from the Oeergia Ha1lroa4-& l!a.nking 
Compaq. • • ••" 

Hauguth v. People, 186 Ill. 9Z, 57 NI 832, is the converse o:t 
the present case. .Accused was charged with embezzlement of monq 
'belonging to :Barbara Hellgoth, and the evidence showed that U 
belonged. to her and. her husband Joint~. The court called this 
variance an "bsu.pe:ra.'ble '9babcle in the we:, o:t sustaining the 
verdict," and reverse~ the conviction. 

ApaYt from the authori't1' of the laat two ca.sea, no logical 
reason ll aeen wq the principle laid down in the aenral laroe~ 
caae1 cited should. not be equal'.b' applicable to embe11lement. 

Xor can the conviction o:t the present 1pecification be 1uatained 
on the ground that Sergea.nt Warner had po11e11ion of the automobile 
and might therefore be deacribed aa ih owner. Dig. Ops. JAG 1912-~, 
par. 1579 (2) and (4). The principle, though 1ound a, applied to 
larce~, can neTer be applicable to embezzlement, eince in auch a 
oa1e, ex ~ththe11, po1se11ion ia in accused at the time ot com-
minion o e crime and can not be in a third party. SU.ch waa the 
tact here. The oar belonged to Jue. Warner. With ht:r permi11ion, 
when he waa 1tat1one4 at Fort Snellin8, her hu1band trove it to the 
pon Htl'J morning. .At 1uch timet he had po11e11ion of u. !e!ore 
aecused and Sergeant l'arntr went to the COO camp at :Bena, WJuiea:, ta, 
an &grHmtnt wa1 made between them, 1anctioned b7 Jllr1. 1f&rnH, where'bl 
accused while· at camp ,ra, to ban the use of the car whenenr he wanted 
U in cona1derat1on ot hil pqiJlg tor tire,, ga101*ne, oil, and re-

- pair,. When accused did not want it, Sergeant Warner uaed the car, 
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&nd at such times it was in his pos1e11ion1 but at the time ot 
the trade-in ot the car which constitutes the alleged embe1zle
ment, accused, pursuant to the aboTe arrangement, had driTen the 
car from camp to BemidJ1, :U.inneaota. Neither Sergeant Warner nor 
hh wife was present, and the car was in poHe11ion ot a.ocused with 
their permi11ion ('fs.rner, R.52Z-5U; Mr,. Warner, R.5*5", :sx,.44, 
45; Cutrer, R.MD-348; aocused, R.597•604; LanB, 604-609). ~t 
Sergeant Warner h&d a.t prnioua timea been 1n Polle1Bion ot it 11 
immaterial. 

The :Bos.rd has not onrlooked CM 200851, Ta;rlor, and the earlier 
like ca••• which it tollowa. In the T13lor case, a corporal who•• 
dut1 it waa to take cb&rge ot property ot prisoners pawned aeyeral 
auih ot oidlian clothes belonging to a prisoner. The 1pecifica
Uou were in the to llowing torm, that accused clid, 

"wrongt11ll7 and :traudulentl,}' connr'\ to his own use 
and benetit, 1q pawning, one brown suit ot clothes, 
Talue about Jlitty dollar• ($50.00), the prop91''Q' ot 
General Prhoner Paul A. Rody, the same being entrust• 
ed to him by General Prisoner Rody tor 1torage on]JrJ 
the Hid Cpl. Walter c. Ta;rlor being acting 1n1pp~ 
Hrgeant ot the Post Prilon suppl7 room at l!'ort 
lPramia E. Warren, Wyoming, at the time." 

The oourt excepted the 1t0rd1 •entrusted to him liy General Prisoner 
Rody" and ,ubatituted "entruated to him 1q the Poat Prhon Officer." 
The Boucl ot Review aa14, 

"!he aubatitution by the court in 1t1 
tindinga of the 'Post l'rison Officer' tor 
'General PrhoneJ' Body' as '\he peraon who 
ent1"\1ste4 the alleged embe1sled articles to 
accused, did not change the nature or i4ent1v 
ot the ottenaes cba.rged.. It 1a immaterial who 
aetuall7 delivered the articlea to accused, a1 
the neoeasar,y tiduciar,y relationship between ac
cused and the owner or the property was alleged 
and pronn. Sec,. 1563 (CU 13Z226) and 1565 
(CM 130909), Dig. Opa. J.f.G, 1912-1930; sec, 1291, 
Wharton•, Or1rllinal Law, 12th Ed., Vol, 2.• 

In the .Ta;rlor case, as in the earlier caaea cited in the quota
tion Just made, no subnitution was made as to the name ot the owner, 
but onl,y aa to the name ot the person delhering the properv to ac
cuaed.. Here the TaJ'iance 1a as to the owner. 
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The variance between an allegation that property beloDged to 
1141'. and Mrs. A in common and proot that it belonged to lA"•• A alone 
ii, as a matter ot law, a 'fariance as great as that beheen an al• 
legation that it belonged to A and proot that it beloll8ed to B. 

ll'or the reasons indioated, the Board ot Review holds the resord. 
to be legally insut!ieient to support the tind1Il8 ot guilty ot 
Specitication l, Charge III. As the only other specification under 
that charge was disapproved by the re'fiewiJ:18 authority, it tollovs 
that the record is legally insutticient to S11pport the finding ot 
gu.ilty of Charge III. 

11. Charge IVs Violation ot the 6l1t Article ot War. 

Spec1ticationa In '\hat Captain James w. :De.rr, 3r4 
Intant17, did, without proper lea'ft, absent 
himself trom his camp and duties at Bena, 
Minnesota, from about August 2, 193,, to about 
Augu.at a, 19:53. 

Findings Olul't7. 

llaJor Brooke, hh commanding ott1cer, on July :.n, 1933, granhd -
aocuee4. permU1ion to return trom the CCC aamp at Bena to ll'ort Snelling. 
Aocue4. was to be back at camp by 6 J..Jl., Augu.st :5, 19H. When he did 
not appear, he wa, dropped as absent without leave. He :eturned to 
milit&17 control at Fort Snelling, Augn.st 8, 1933, when he was ad
mitted to the 1tationho1pital there as a patient (llorning Report, 
h.32; l!:roolce, ::B.25$-2MJ Speece, R.254-!S; Caldwell, R.~7). 

Aoouaecl testified that he obtained the pa.as above mentioned in 
order to return to P'ort Snelling to obta.in money to meet his pecuniary 
obligations falling due August l but -1ra1 unsueceseN. ije teleere,phsd 
Ltajor Brooke asking an extension ot his lea.ve. .After oonsultaUon with 
the sub-d.11trict commander, Major· Brooke by his authority telegraphed 
accused deeying the extension, but hia musage was not received. at 
Jort Srlelling until acoused had lett tor lien&, apparently by automobile. 
and alone, atter prodding himselt with an ample su;pp]J or liquor. lie 
has only a hasy recollection of what happened until 3 A.M., .August 8, 
when lie awoke in the back ,eat of the car in the northern part of 
llinneaota. He then returned ~ Fort Snelling (Cutrer, R.255a aoouse4, 
::B.615-616). 

The evidence 1how1 that accused's absence without lee.Te beg:m 
.Augu.st :5, and not August 2 as alleged, and co;i~in~ ·.mtil J.ugua~ a. 
In the opinion of the Board of Re'fiew, t1.e rec::>!'f- E'"',,rporh onl.7 ;;,o r.mch 
of the finding ot g11ilty of the specification ae involves s.baence with
out leave from his camp and duties at :Bena, w.nneaota, from. AU8Ult 25 to 8, 
1933. The record supports the finding of guilty of the charge. 

-26-
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12. At the trial eTidence was recehed !rolll two medical ot
ticer1 with respect to the ~sical and mental condition ot accused. 
One ot these waa Firs\ Liea.tenant Spencer Johnlon, Kedic&l Reaene 
Corps (Det. h.22), who was the medical off'Uer on duty at the COO 
camp at l!ena,. He 1tated that during Jul.7, 19~3, and pa.rtioul&rJ.¥ 
the latter halt of' that month, accuse4 was unable to sleep and could 
eat but little, that he lo1t weight, that he wa1extremel3 unou 
and agitated, a.nd in the opinion of' the witne11, on t.ile verge of a 
nervous breakdown. 

l'irst Lieutena.n.t John :r. Caldwell, Jr., Medical Corp1,Jleuro
p1ychiatri1t at the 1tation ho1pital, Fort Snelling, in whose pro
fessional care accused was placed upon his return from absence wiihout 
leaTt, testified tha'\ when admitted to the hoJpital accuse4 wa1 re1t• 
less, irritable, jwapy, tatigu.ed, but that he made a good recoT&ZJ'• 
He turther 1tated that accused can distinguish right from wrong, but 
that he is of' a constitutional ps,ychopathio stat, (R.258),and 

"• • • a paycho_pathic individual 1s tu.11,1' 
cogni1ant oi' evcr,ithing that goes on and around 
about them, and ot the result of an:, actions th&'\ th9,1 
~ take, but nevertheless, they are unable to evaluate 
the consequences of those actions.• 

After accused's trial, at the request of ailitary authorUiH 
at J'ort Snelling a board of two :p.europsychiatriata of the Ve-terana • 
Administration made an examination and report, with ihe tollowing 
result, 

"II• MEDICAL OPINIOl'lc It ii the opinion ot 
this board that \he hiato17 and immediate payohtatrio 
findings indicate ~at this man has had p17cho1io 
epieodea as euperatru.cture ereated on the bast, of 
the constitutional personality detects and eupe:r
imposed conditions noted as diagno1e1 #1 and #2 and 
#~, during which psychotic episodes he has not been 
wholJ.¥ responsible ror his conduct." 

The board recommended turther care and treatment at a hospital tor 
mental disordera with a view to proof or di1proot of its fi?ld.inge. It 
U to be noted that the above board saw accused only on one ocoalimi. 

jccused was sent to Walter Read General ~piiaJ wllere lMt arr1Te4 
Karch 5, 1934, and remained until atter June 11, 19Zf., on which date 
ihe disposition board reported aa follows, 

I 
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"T.h.11 otticer was admitted here primarily 
tor mental observ&tion tollowing conduct at l\'ort 
Snelling, llinneaota, which excited the suspicion 
thd he might be mentally unbalanced. He has been 
caretull.7 &'tu.died and observed here f'rom the point 
of dew ot mental disea11. • • • A s~ ot thia 
officer's 11:t'e history as given by hi.maelt and 
of all the available documentary nidenct, as well 
as hi1 conduct while in ho1p1tal, does not reveal 
the existence of a ps;yehoail at &rJ3 time. 'l'hil 
a~. however, does indicate the presence of a 
constitutional P81'Chopathio ,tate. inadequate 
per,onalit.7. and chron1o alcoholism with dypsomanic 
episodes. tile latter clearly brought out 1n the P"-•t 
history of the patient. ~eae conditions are dut 
to ba1io inherent detect, in character and are not due 
to mental or p~sical disease processe••" 

The above findings were approved b;y the Commanding O:tticer, 
Walter Beed General Hospital, and the Surgeon General. '1'he latter 
said, 

•• ••Thi• officer 18 regarded as beiDB 
reaponsible tor hi1 aoh and statemenh and a1 ha'Ying 
the normal abiliV to d11tingu.ish between right and 
wrong and the llOrmal abiliV to control himself from 
wrongful actions.• 

:aitr1. Dal'r, accused'• wife, has addres1ed a letter to The Judge 
ldvocate General 1n which she raters to tile testimo?q of Lieutenant 
Caldwell and '\he :report ot the Te'\erans' Adminiltration board above 
quoted, and 1tate1 that certain other medical o!tice:re on duty at the 
Station Hospital, 7ort SnellinS, and at Walter Beed'General Hospital 
have uno:tticially expreue4 the opinion that aoc-.aed 1a insane and 
not responsible tor hia actions. She maintains that 811Ch officers 
plus Lieutenant Caldwell and the Veter&n1' Administration ps;ychiatrhta 
constitute a maJori v of the physicians who have examined aocuseda and 
that, 1n the opinion ot that ma.Joriv, he is insane. She therefore 
contend• that he cra.ght not be held responsible tor his act1 but ought 
to be retired. tor 41sab1liV• 

Two ot the medical otticera to whom Mr1. Darr attrilJdH the 
opinion that her husband· is insane are not in tact ot that Tiew. 
Lieutenant Caldwell, as has been said, expreH]J' stated that accused 
knew the 41tfere.nce between right and wrong, tho'IJ8h he waa ot a 
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cons11tutional p,ychopathic state (R.258,261). Me.Jor Har17 E. Hearn, 
Medical Corps, is a medical ott1oer on duty at Walter Beed Bo1pltal 
to whom Mr1. Darr attribute, the opinion that her husband is insane. 
'Upon informal inqui17, M&Jor Hearn stated to a member ot this :Board 
that he had at tirat been inclined to that opinion, but that upon 
fuzihel' obserYation ot accused he beoame convinced that he wa1 sane 
and had nenr been otherwise, and that he (Hearn) had seen the report 
ot the dispoliUon board and :tul.13 concurred. in u. 

l'hh leans on~ !Dur ot the six otticen who Mrs. Darr 1q1 
COJtSider her husband insane, a minorit7 and not a maJority of thoee 
who have examined him. · .ait it h elementaey taat witnesse, are weighed 
and not counted, and this is as triie of medical witnesse1 as of an;r 
other. Two ot the remaining tour ot thou relied on by Mrs. Darr, 
Major William G. M.olrq, Medical Corps, and li'irat Lieutenant Ru.esell 
o. Sather, lled.1cal Be1erH Corps, were on duty' at. Port Snelling, and 
neither is a psycliiatriat. The other two are the two psychiatrist, ot 
the Veterans' Administration. !!.'hey eaw accused on a single oocasion 
onlJ', whereas he wa, under obserTation at Walter Reed General JiOspUal 
for OTH' three month,. 

On the other hand, the repu.tation ot Lientenant Colonel Sidn~ L. 
Chappell, !led.ical Corps, head of the psychiatric aerTice at Walter 
Beed Ho1pital when accused was there, 11 that he is one ot the beat 
alienieh in the J.rlrq'J and it f!'A1 be prH"\llll8d that Ma.Jore Hearn, PraU, 
and Peak, who allo examined accused there, are thoroughly competent 
alieniah, or they would not be detailed to such duty at the most im
portant medical tnstitution of the ~. All ot these officer, had 
accused under theil' obaenation for onr thre·e month• and all concur 
in considering him sane. The otticers holding the important po& t10ll8 

, ot members of the disposition board at Walter Reed General Ro1pital are 
presumed to be among the ablest and beet qualified medical otticer1 ill 
the J.ruq. Theil' conclusions have been approved by the high.Ht and mori 
responsible medical officers in the J.rrrtr, name~, the Commandillg O~oer 
of that ho1pital and the Surgeon General. These o:rticer1 all considered 
accused eane. 

The fact that .accused's oa1e wa1 considered by the disposition board 
at 'falter Beed General Hospital and not by a board oonTened tor the sole 
purpose of determining his mental re1poJ1JJibilit¥ is immaterial, a, 11 
the tu.rther fact that its findings do not expre1aly 1tate in so Ill6lJ1' worde 
that he under,tood the difference between right and wrong. 1'he pre1eAt 
Manual for Cou.rta-Martial does not specii"y either the nature and oom
position of the medical authority which ab.all inTeatigatt the sa.ni:'7 ot 
a.n accused or the form of ih findings. The disposition board 1a14 in 
its report that •this otficer wa1 admitted here pr1mar11J' tor mental ob
senation" and "a etuey ot this otticer•s lite history aa gt.Ten b7 himtelt 
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and ot all the aT&ilable dooumentaz;r Hidence, u well u hil con
duct while in hoepital, does not reTeal the exiatence ot a pa;rcho1i1 
at &rl'3 time.• These 1tatement1 llhow that the board's attention wa1 
primaril.7 directed to the accused's mental condition and that it 
decided. that he 1r2'1 and alwa,y, hat been l&ll8• 

The J3oard ot lieTiew i1 convinced that the conclusions ot all 
the medical otticer1 at Walter Reed General Hospital who examined 
accused or considered hie case and ot the Surgeon General, thd ac
cused i1 and••• re1pon1l)le tor his act,, should be accepted. 

1,. Cena.in irHguladtiea with respect to depo&iUon1 ue 
noted. 

a. fhe 25th .Article ot War authorises dtpoaUio.111 only it the 
witneH ii or is about to go \eyond the state or more than 100 miles 
tl'om the mee1iing place ot the covt. 

Without obJection a number ot depoaitiona were introduced ot 
wi'\neseu relident in st. Paul or Minneapolis, but a tn miles from 
Jor~ Snellillg, where the court oat. In accordance with paragraph 119, 
ll&nual tor Covb-Mariial (neu top ot P• l2Z), the obJec-Uon to the 
admiuibility ot these depositions mu.at be regarded a1 ,rahed, but 
the J3oard ot BeTiew considers it preferable that a witness livin8 eo 
near the aoene ot trial should appear in person. 

b. .A number ot blanlc1 were sent out for the depo1iUon1 of 
Tarioii1 buaineu hO\UIH and returned executed by that house "b;'" 
1ome official or employee. See for example lahibit 15, the depo-
1ition ot "J'arwell, Ozmun, ;Kirk, & Oomp8l'.Jl', by Joseph T. Gillen, 
D11trict Credit Kana.gar." 

Onl.7 a natural pereon can take an oath as a witness or make a 
depolltion. !l'he interro~tories lhould have been sent to Mr. 
Gillen by name, or to the proper officer of F8.1'1fell, Oznmn, Kirk, & 
Oompa.DJ", and exeoute4 by Kr. Gillen or that otficer_indiTidu.a.ll.7, 
stating hi1 poeition or duties in answer to proper interrogatoriee. 
MCI.I, par. 98 a. Thia irrega.larity does not appear to have injured 
the n.batantial righh o! accused. 

u. At the Ume of trial aoaa.sed was 42 year, and lix months 
of age. The l.rta¥ Register 1bow1 that accused graduated trom the 
Intantry School, Comp&n3 Ot!icere• Courie, 1929, and gives his aerT
ice u !ollow11 
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"2 it.Int. Sec. o.R.c. 27 NoT.17; accepted 
27 NoT.17; actiTe duty 27 Nov.17J l lt. 
ot Int.u.s.,. 23 Aug.18; aocepted 14 Sept. 
18; vacated 18 Sept.20. Pvt.corp. and 
sgt. 'l'r. L 14 Cav.and Co.G 9 Int.5 June 
12 to 4 June 15J pvt.and corp.23 lietg. 
co. G.s.x. 21 Ma.r.16 to 26 Nov.171 l lt. 
ot Intel Jul3" 20J aooepted 18 Sept.201 
ca.pt.la~ 29•" 

, 15. The court was legally const1tuted. No erron injuriously' 
attec'Ung the substantial rights of accused were cam:dtted duzing 
the trial. For the reasons stated, the Board or Review is ot opinion 
that the record of trial 1s legally' insufficient to support the fin4-
1ngs or guilty ot Charge III and Specification 1 thereunder; legall.7 
sufficient to support only so ll111.Ch of the fiDding of guilty or the 
Speoitication, Charge IV, as involves absence by accused without 
leave from his camp and duties at Bena, Minnesota, from Augu.at 3 to 8, 
,1933; and legally sufficient to su.pport all otlier ap prqved findings 
ot g111lty and the eentenoe. 1'he !oa.rd consider, that the tindi.ngl 
should stand unaha.ng8d, u:oept as above atatecl, and that t.b.e record 
warranh oonfirmaUon of the sentence. A sentence of dismissal ii 
mandatory upon conviction of violation ot the 95th Article of l'ar. 

, Ju.48e Advocate • 

./. 

- ._ ------------·~::::: 
To The Jw.ge Advocate General. 
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lat Ind. 

War Department, J • .&.G.O., - To The Secretary of War. 

1. Herewith transmitted for the action of the President is 
the record of trial of Captain James w. Darr (0-10116), ~rd Infant17 
(CM 201485), together with the foregoing opinion of the J3oar0. ot 
ReYiew. 

2. I concur in the opinion of the :Board of ReYiew except ao 
mu.ch thereof as reaches the conclusions that the record is insuf
ficient to support the findings of ga.ilty of Charge III and 
Specification l ther81lnder and. is sufficient to support only a part. 
of the finding of ga.ilty of the Specification of Charge IV. 

3. By Charge III and Specification l thereunder it was al
leged that the aocused, in violation of the 96th Article of Vla.r, 
wrongf'u.11.y misappropriated an auto1110bile, the property of Sergeant 
and Mrs. Willim Warner. 

That the accused did wrongfully misappropriate the automocile 
which it was intended to describe in the specification is clearly 
estaclished by the evidence. This the Board of Review does not 
question. The evidence however indicates that title to the auto
mobile was in D:rs. Warner. :Because of this the ..&>ard of Review 
ii of opinion that there is a fatal Tariance between pleading and 
proof and that, consequently, the record does not support the 
findings of guilty of this charge and specif'1ce:tion and they should 
be disapproved. With .this view I am unable to concur. 

It is a firmly e1tablished principle, of course, that if one 
is charged with ahallng or embeszling the property of .A and the 
proof is that the property belonged to B, with no evidence that A 
had a.DY interest in it, the variance is fatal and a conTietion can
not atand. The same principle woa.ld unquestionably apply to & 

case ot wrongtul misappropriation. In the instant caae, however, 
the evidence shows that, though title to the automobile was in 
lll's. Warner, she had authorized her husband, Sergeant Warner, to 
use the car and to permit the aooused to use it when not in use by 
the Sergeant. Thus it appears that while Mrs. Warner was the 
real owner ot the ear, her husband had a special property interest 
therein. He had a right to the possession of the automobile and· 
authority from the real owner to control the use thereot. 

It is a well established legal principle that, in charging 
larce~ of an article which belongs to one person but in which another 
perun has a special property interest, such e:a posaenion, 
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custo~ or control, ownership mtJJ be alleged in either the general 
owner or the person holding the special property interest, In 
YcClain on Criminal I.aw, Vol, 1, Section 546, p, 539, in the die
cuaaion of larce:zy, the following appeara: 

"The property of the wife in the husband's 
poseession or control or management ma::, be 
charged as his property, The huaband has 
a qualified ownership of the property ot 
the wi!e which ii in the house or used in 
the family such as to support a charge or the 
stealing of it as his property." 

In nv opinion this principle is as applicable to a case ot wrongful 
misappropriation as it is to one or ls.roeey and, oonaequentq, that, 
had ownership been charged in SergeBtnt Warner alone. there would 
have been no question of variance between pleading and proof or as 
to the 8\dficiency or the record to sustain the findings of gu.iltJ' 
of the· charge and specification now under consideration. 

It seems almost self-evident that if ownership might properly 
be charged in either the general or the qualified owner it 'might 
with equal propriety be charged in both, The purpose of alleging 
ownership is to describe the property sutficientq to identit7 it 
so that the accused mB3 be so informed of the precise otrenee 
charged against him as to be able intelligently to admit or de?Jl' 
the ot!ense or plead specially thereto and prepare his defense and 
also to be able to plead his conviction ~r acquittal to all). sub
aequer.t p1·oeecution for the same aot. It ca.n scarcely be denied 
that lrhere, as in this oase, there are two owners, one the general 
owner and the other a q,u.alified owner, the naming ot both a1 owners 
more completely describe the ~roperty than would the naming of only 
one, better informs the accused of the property referred to and 
equally enables him to plead his conviction or acquittal to 8IJJ' 
,ubaequent prosecution tor ~he same act. 

Uoreover, the Z7th .Article of War proYides that 

"The proceedings or a court-martial ahall not be 
held invalid, nor the findings or sentence dis
approved in 8IJJ' case • • • for a;ny error as to 
any matter ot pleading • • • unless in the opinion 
of the reviewing or confirming authority, after 
an examination of the entire proceedinga, it shall 
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appear that the error complained ot has in
juriously affected the substantial Tights ot 
a.n accused; Provided, That the act or omis
sion upon which the accused ha1 been tried 
constitutes an offense denounced and made 
punishable by one or more of these artioless 
•• *•" 

Here, eTen assuming that ownership was erroneously alleged, still 
the error ii as to a matter of pleading. An examination of the 
entire proceedings not only fails to ahow that any substantial 
rioit of '\he accused was injuriously affechd but clearl3 indicatet 
the contraey. There is no question that the act alleged con-
1titute1 an offense denounced and made punishalle by the Articles 
ot War. It follows '\hat even if it was technically an error to 
allege owerahip in both Sergeant Warner and his wife, nenrtheles1 
the 57th Article of War would apply. 

For the reasons indicated I am of the opinion that the record 
is amply sufficient to support the findings of gu.ilty of Charge III 
and Specification l thereunder. -

4. In the Specification of Charge IV it is alleged that the 
aocused absented himselt t'rom his camp and duties "from about 
Augu.st 2, 1935 to about August 8, 193~.• He waa found girllty ot 
th11 specification. The :Boa.rd of Review is of opinion that the 
record of trial is legally w.fficie.at to support only so mu.ch of 
this finding of gu.ilty as involves absence~ accused without leave 
from hie ca::np end duties from A'Ugllst 3 to S, 193~. 'l'he ba.sia for 
this opinion of the Board of Beview is that the eTidence showa that 
the accused was not actually absent without lean unUl the morning 
of' August 3rd. It is to be noted that it waa alleged and the coa.rt 
found, not tha.t the accused waa absent wi 'lihout leave from .August 2 
to August 8, but that he wa.s absent without leave trom.about August 
2 to about August s. In 1.tfJ' opinion evidence that he waa absent 
wi thou:E"""Iiave from the mo mine of Augu.et 3 cleari, sustains the 
finding tha.t he wae absent without leave trom about Augtl.St 2, I 
therefore am of' opinion that the record of tri'iI"'iupporta the :find• 
ing of guilty of this specification. 

6. For the reasons herein above indicated I recommend that 
the sentence be confirmed. 

6. Inclosed herewith tor use in caee you approve -azy- Tiewa 
snd recommendation are a draft of' a letter to the President prepared 
for your signature and a form of action by him as confirming authority 

-3-

http:Augtl.St
http:w.fficie.at


(153) 

designed to carry my recommendation into ettect. · Also inclosed is 
an alternate last page or the letter to the President to be sub
sti tuted in case you approve the views or the Board or Review 
together with e.n alternate torm ot action designed to carry those 
views into eftect. 

7. Also inclosed are the report or the Disposition Board 
at Walter Reed General Hospital concerning accused's mental con
dition; a letter from Mrs. Darr to '!be Judge Advocate General dated 
July 12, 1934; and my memorandum stating the service or accused, 
summarizing certain requests tor clemency, and explaining the length 
or time that this case has been under consideration. I recommend 
that no clemency be extended to the accused, because I consider the 
sentence imposed light for the serious offenses or which 'he has been 
convicted. With deduction tor good conduct., less than a month or 
the period or confinement now remains to be sened.

r/1 .__ J 

~+w~,ct'Vvi_ 
Major General, 

The Judge Advocate General. 
7 Incls. · 

Incl. 1-Record or trial. 
Incl. 2-Dratt or letter tor sig. 

ot secy. War (alternate 
la3t page). 

Incl. 3-lorm ot executive action 
(Bd. of Rev.). 

Incl. 4-Form ot executive action 
(J.A.G.). 

Incl. ~Report of Disposition Board, 
W.R.G. Hospital. 

Incl. 6-Letter from Mrs. Darr, J\117 
12, 1934, to J.A.G. 

Incl. 7-Memo fran J.A.G. to Secy. War. 

·-4-





(155) 

WAR DEPAR'IMENT 
In the. Ottice ot The Judge Advocate General 

Washi:ogton, D. c. 

Board ot Renew 
OK 2.01,;3 FE:S 9 

UNITED STATES ) EIGH'm CORPS AREA. 
) 
) Trial by G.C.M., convened at 
) The Field Artillery School, 

General Priaoner LOUIS L. 
SMITH. 

) 
) 

P'ort Sill, Oklahoma, J"anuary 
12, 1934. Con.tinement tor 

) lix (6) months. Fort Sill, 
) Oklahoma. 

OPllITON ot the BOARD OF REVIEW 
TORNBUl.L, BIT'ZING and HALL, Judge Advocates. 

1. The record ot trial in the case ot the soldier named above, 
haTing been exmnined in the ottice ot The Judge .Advocate General and 
there round legally insutticient to support the tindi:ogs and sentence, 
has been examined by the Board ot Review and the Board submits this, 
its opinion, to 'rhe Judge Advocate General. 

2. The accused was tried upon the tollowing Charge and Specifi
cation: 

CHARGE: Violation ot the &9th Article ot War. 

Specification: In that General Prisoner Louis L. 
Smith, tormerly Private, Battery A, 16th Field 
Artillery, ha.Ting been duly placed 1n confinement 
in the Poat Guardhouse, l!'ort Leavenworth, Kansas, 
on or about August 22, 1930, did, at Fort 
LeaTenworth, Kansas, on or about J'Uly 26, 1931, 
escape tran said continanient betore he was set 
at liberty by proper authority. 

He pleaded not guilty to, and was round guilty o:r, the Charge and 
Specification. No evidence ot previous convictions was introduced. 
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He was sentenced to confinement at hard labor tor one year. The 
-~eviewing authority approved only so much or the sentence as 
provides tor confinement at hard labor for six months and designated 
Fort Sill, Oklahoma, as the place or confinement. The sentence 
was published in General Court-Martial Orders No. lO, Headquarters 
Eighth Corps Area, January 27, 1934. 

3. The evidence shows that on July 26, 1931, accused, a 
general prisoner confined in the post guardhouse, Fort Leavenworth, 
Kansas, was detailed to work w1 thin the limits or the Fort Leavenworth 
reservation without an anned guard and that at noon on that day he 
checked out or the guardhouse for that purpose, but tailed to return 
thereto at 4: 30 p.m., the required time. He remained absent from 
military control until November 26, 1933, when he was turned over 
to the military authorities by the Warden of the Oklahoma State 
Penitentiary, McAlester, Oklahoma, where he had been in confinement 
since December 23, 1931 (Exs. III, IV, VI; R. 11). 

4. The accused was charged with escape from confinement and 
"confinement imports some physical restraint". Par. 139 a, Manual 
for Courts-Martial. There is no evidence in the record of trial to 
show that accused broke away from any physical restraint. On the 
contrary, the record shows that he was detailed to work outside of 
the guardhouse without an anned guard and left his post.without 
authority. The proof fails to establish an essential element of the 
offense charged, that is, breaking away from some physical restraint. 
CM 191766, Gilchrest; 191693, Boudreau; 191403, ~· 

Though the evidence 8hows that the nccused committed some offense 
analogous to breach of parole in violation of the 96th Article of 
War (par. 139 a, M.C.M., p. 154), he cannot be punished therefor in. 
this instance Tnasmuch as he was not charged with such an offense. 
Breach of parole is not a lesser included offense where an accused 
is charged with escape from confinement. CM 189830, Walcher; 191693, 
Boudreau; 191766, Gilchrest. 

5. For the reasons hereinabove stated, the Board of Review is 
of the opinion that the record or trial is legally insufficient to 
support the findings and sentence. 

Judge Advocate. 

J"Udge Advocate. 

J'udge Advocate. 

~ The. .1Ufuz.a Advocate C.enaral. 
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In the Ottice ot The Judge Advocate Ge~iral 

Washington, n.c. 

Board ot Review 
CM 001537 MAY 11 1934 

UNITED STA.TES ) SECOND CORPS AREA. 
) 

Te ) Trial by G.C.M., convened at 
) Poat ot sen Juan, Puerio lUco, 

captain Clil!SrER R. l!'aJ'IB l DecS11ber ,,5,6,7,8,ll and lZ, 
(0-8222), J'inance Depart ) 1933. Dismissal. 
JHnt. ) 

OPINION ot the BOA.RD OF REVIlt'ft' 
'?UBNBULL, BI'lZmo and BALL, Judge Advocat... 

1. Th• Board ot Review ha• eDmined the record ot tr14l in the 
caae ot the otticer named above and submits this, its opinion, to 
The ~e Advocate General. 

2. The accused na tried upon the tollowing charges and apeci
ticationa: 

CHARGE Is ViolaUon ot the QH. Article ot War. (J'ind~g ot not 
guilt7) 

Specitication: (Embezzlement ot the sum ot t1g13, propert7 
ot the u.s. • J'indillg ot not gu1lt7.) 

CHARGE II: Violation ot the 96th Article ot War. 

Specitication: In that Captain Cheater R. !'outs, J'im.nce 
Department, being on duty- aa Special Diaburaing Ottice:r 
ot the Puerto Rican Hurricane Reliet CommiHion, &l1 

agency ot the United States, and, having received· in 
hie capaeity aa said Disbursing Otticer, during the 
period tram J'ebruaey 2'1, 1931, to Deeember 10, 1932, 
both dates inclusive, the sum ot $7,913.00, public 
mone1 belonging to the United statea which he na not 
authorized to retain aa aalaey, pa7 or 911101:ument, did, 
in 'Violation ot Section 90, ot the Federal Penal Code 
ot 19101 at San Juan, Puerto Rico, during the aa14 
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period from February Z7, 1931, to December 19, 1932, 
both clatee inclusive, wiltully, wrongtully and un
lawfully tail to render hia accounts tor the same aa 
prortded by law. 

CHARGE III: Violation or the 95th Article of War. 

Specification: In that Captain Chester R. Fouts, Finance 
Department, biing on duty aa Special Disbursing otticer 
ot the Puerto Rican Hurricnn, Relt~r Cot:::lias1ou, an 
ageno7 ot the United states, did, at S8ll J'Uan, Puerto 
Rico, on or about December 19, 1932, with intent to 
41c11Tt the Ocmptroller Gan.eral of the United stat••, 
th• Chief ot J'i:nanoe, United Sta.tea A.rm:y, and the 
Seeretary of th• Puerto Rican Hurricane Relief com
miHion, aign and 1ubmit to the aaid Can.ptroller 
Qene:ral ot the Unitad State,, to the aai4 Chief ot 
J'inanoe and to the said Secretary ot the Puerto Rican 
HUrricane Relief Commission, on his account current 
•• auoh Special Di•bursing Officer tor the period 

. from December l, 1932, to December 19, 1932, both 
4ates inolu•ive, a certificate in words and figures 
aa follow•, to wit: 

•I certify that the above ia a full, true, 
an4. correct account of all moneys coming into 
'IJl3 pos•e•aion on account or the United States 
during the period stated, under ~ official 
bond above mentioned, except amounts reported 
in the following accounts rendered under the 
aaid bond: None. The balance or $ Nothing 
is held as stated on the reverse hereof. 

(Place) San ·Juan, P.R. (Date) December 19,1932. 
(Signature) C. Re FOUTS (Title)____ 

C.R. Fouts, Capt., F.D., U.S.A., 
Sp. Disbg. Agent, P.R. H. R. C." 

which aaid certificate was known by the aaid Captain 
Fout• to be talae and untrue in that he had knowingly 
and intentionally tailed to include in his said account 
current two collections received by him in his capacity 
as such Special Disbursing Otfic•r during the said period, 
one tor $250.00 between the dates or December 14, 1932, 
and December 17, 1932, and the other for $42.00 between 
'\he dates of December 15, 1932, and December 17, 1932. 

-2-
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He pleaded not guilty to all charges and specitications, and ma 
round guilty ot the Specification of Charge II, and of' Charge II, 
and ot the Specification of' Charge III, and of' Charge III, and not 
guilty of' the Specification or Charge I, and of' Charge I. No 
evidence of' previous convictions was introduced. He was sentenced 
to be dismissed the serTice and to forfeit all pay and allowances 
due or to become due. The reviewing authority approved the sentence, 
and forwarded the record of trial tor action under the 48th Article 
of War. 

3. The evidence f'or the prosecution under the two specifications 
of Which the accused was found guilty may be summarized substantially 
as follows: 

Specification, Charge II. 

The aeoused waa appointed "Disbursing Officer", Puerto Rican 
Hurricane Relief Commission by order of' the Commission, dated Me.reh 7, 
1929, which order was later amended on June 5, 1929, to name him 
"Special Disbursing Of'ticer for the Connnission, to serve without bond" 
(Ex. 6). He we.a also detailed as disbursing of'f'icer for the Commission 
by- War Department orders of' March a, 1929 (Ex. 7). The Puerto Rican 
Hurricane Relief' Commission was created by Public Resolution No. 78, 
70th Congress, approved December 21, 1928, to consist of' the Secretary 
of' _the Treasury, the Secretary of War, and the Secretary of Agricul tuJ;"e, 
of' whom the secretary of War should be the chai:nna.n. It was the duty 
of the Commission to assist .in the Jal.and of Puerto Rico in the re• 
habilitation of agriculture destroyed or damaged by a hurricane of' 
unusual violence on September 13 and 14, 1928. The Connniaaion was 
authorized to utilize the personnel of the War Department to the extent 
deemed advisable by it, and money was authorized to be appropriated 
tor its administrative expenses. To carry out the provisions of' the 
resolution, the Connn1ss1on w~s given power to make loans to any individual 
cof'f'ee planter, coconut planter, fruit grower, or other agriculturist 
1n the Island of' Puerto Rico in such amounts and upon such terms and 
conditions as the Commission should by regulation prescribe. Provision 
was made as to the period, amount and interest of such loans, and that 
all such loan& should be made by the Camnission i taelf' or through such 
agenoies as it should designate. The aum of' $&,000,000 was authorized 
to be appropriated, ot which $3,000,000 should be me.de immediately 
available., $2,000,000 available on January l, lca30, and $1,000,000 
available on January l, 1931 (Ex. 1). By- the Second Deficiency Act of' 
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1929, approved March 4, 1929 (45 stat. le23), Congress authorized 
the Commission to delegate to a Board ot Alternates, designated by the 
Comm1Hion tor that purpose, any ot the powers and du ties vested in 
the Commission by Public Resolution No. 74, 70th Congress, and provided 
that the acts ot such Board or Alternates should have the same force 
and effect as though performed by the Commission. Congress further 
provided that the COllllliasion or the Board ot Alternates might authorize 
the disbursement ot funds, approved tor disbursement by either or them, 
directly through a disbursing agent appointed or designated by the 
Commission for that purpose (Ex. 2). Pursuant to the authority so 
granted, the Commission on March 14, 1929, designated a Board ot 
Alternates (Ex. 5), and, as noted above, named the accused Special 
Disbursing Officer. The accused acted in that capacity trom March e, 
1929, the date ot hia detail, until December 19, 1932, llhen his duties 
were taken over by trall8ter by Captain 1. L. 'l'Ullstall, Finance Depari. 
ment (R. 192). 

While the Commission functioned in Washington, D. C,, the Board 
ot Alternates was its field or operating agency and tunctioned in san 
J'llan, Puerto Rico • .a.pplications tor loans were received by the Board 
tram :tanners or lessees ot ta:ans in Puerto Rico, and, it they met the 
requirements specified by the Commission in it• regulations, were 
approved by the chai:nnan w1 th the concurrence ot the Board ot Al tern.a tea. 
The money loaned was owned by the Unitad States and we.a disbursed by 
the aceused, the special diabursiDg officer appointed by the Commission 
(R. 17•18). He placed the money to the borrower•• credit at some 
designated bank e.nd the bank paid the borrower each month the emount 
ti:xed by the Board ot Alternatea (R. 24) • OTer three thousand such 
accounts were opened (R. 2$). Repa;yments ot loans were made by the 
borrowers directly to the Commission at the oftice ot the Board ot 

. J.l ternatea in various torma, woh aa eurrency, money ordera, and 
peraonal or certified checks. Certain circumstances called tor retunda 
trom the bank to the Commission, wch as tha dee.th ot a borrower, the 
sale ot the tam by him, or his failure to compl7 with the loan regu• 
lationa. When 1 t •• dete:m.ined by the chairman ot the Board, w1 th the 
approval ot the Board, that a retund should be made, the chiet clerk 
ot the Board waa directed to send a torm letter of atop•paJment (Ex. ll) 
to the bank in which the particular borrower• 11 ~ney was placed to his 
credit. Upon the receipt ot this letter the bank remitted by letter 
or transmittal acknowledging receipt ot the stop-payment letter, a 
manager's check tor the emount or the unused balance lett to the credit 
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ot the borrower at the bank, the individual loan card pertaining to 
the borrower, and the letter or credit pertaining to the loan 
(R. 1e-1g,2J.). The chairman or the Board of Alternates, with the 
approval or the Board, had administrative control of its financial 
traneactiona. Payments were efrected by the disburaing orricer, who 
was accuaed, during the period from February, 1931, to December, 1932. 
He was required to account to the General Accounting Office, but, 
by special arrangement, through the secretary of the Commiasion in 
Washington and the Chief ot Finance. A.ccuaed waa also charged with 
looking after the indiTidual loan cards and the loan book. His duties 
in general were to receive, disburse and account tor all moneys placed 
to his credit, and ·these duties he performed in the office or the 
Board ot Alternates in San Juan•. Th• bank account tha't he was authorized 
to maintain as a special disbursing officer was his account with the 
Treasurer ot the United States (R. 19). 

a. Colonel F. J. Behr, llho had been chairman of the Board ot 
Alternates since May 15, 1930 (R. le), identified a certain document, 
received in evidence aa Exhibit 9, as one which he had prepared after 
consulting over three thousand records made in the regular course ot 
busineaa by ff.rious amployeea of the Board of Alternates at the tim.e 
the tre.nsactions took place, of which records hen.a custodian aa 
chairman or the Board or Alternates. The document was a liat of 
certain re:tun.da made by the banks concerned, and showed the name ot 
the borrower, his contract number, the bank designated as depository 
tor the loan, the date re:tun.d n.a requested, end the undrawn balance 
at that time. 

Witness testified accuaed we.a disbursing officer both at the time 
these loans were made and at the time the refund• were ordered. The 
list contained eighteen retunda from the National City Bank of New 
York, San J'Uan Branch, aggregating $2,393.00, five refunds trom the 
Banco ·comercial de Puerto Rico aggregating $1,203.00 (R. 20), thirteen 
refunds tram the Banoo Territorial 7 Agricola aggregating fl,695.00, 
two refunds trom the Royal Bank ot Canada e.ggrege.tJ,ng $233.00, helTe 
refunds from the Credito y Ahorro Ponceno aggregating $983.00, end 
tour retunda tram the Banco de Ponce aggregating $1,~'7&.oo, making a 
grand total ot $8,183.00 (R. 21). 

Upon cross-examination by the defense, Colonel Behr testified 
that ts,000,000.00 was made available to the Commission. In addition 
to this amount t2,ooo,ooo.oo was also made available for the rebuilding 
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and repair or school houses (R. 23), $1.00,ooo.oo tor seeds and 
seedlings, and $2,000,ooo.oo for insular roads, a total or $10,100,000.00, 
of which about $9,0oo,ooo.oo was disbursed by accused (R. 24, 27). Ac
cused was authorized to have a special account in the National City 
Bank of New York, sen Juan Branch, for approximately one and one-halt 
million dollars which we.a a part of the loan money. This amount had 
been used by the bank and it was directed that instead of returning it 
to the United sta:tes Treasury it should be lett in the bank tor the 
accused to draw age.inst instead of drawing on the Treasury. He was 
authorized to have no other account (R. 26-30). 

b. Captain John L. TUnstall, Finance Department, Post ot Sall 
J\lall,-Puerto Rico, was introduced by the prosecution as an expert 
in finance matters and testified as to the duties or a d'1sbursing ot• 
ticer. He had had approximately twenty years in finance and accounting 
or property and had been in the finance department or the United States 
Army since September, 1920, during which time he had been a disbursing 
otticer for over eight years. A disbursing officer is required to 
submit monthly an account of all his activities on a standard torm 
known as his "account current", which is submitted to the Comptroller 
General through the chief of the independent bureau or establishment 
under which the officer is tunctioning. The "account current" carries 
W1. th it various supporting papers including a "schedule of collections" 
and a "schedule of disbursements" (R. 31•32). The "schedule of 
collections" shows all moneys received during the accounting period, 
and the total of the "schedule of collections" is required by·regulation 
to be carried to the "schedule of funds received", and the total or the 
"schedule or funds received" is carried to the current account as a debit 
entry. The total of the "schedule or disbursements" is carried to the 
race of the "account current". The total of column one shows actual 
cash and is carried to the rear or the "account current" known as "cash 
summary-". With respect to his disbursement of otticial receipts, the 
disbursing officer can either use the cash for the purpose ot making 
cash disbursements or he may deposit all his receipts. In any case, 
he picks up all his receipts on the "schedule or funds received", or. 
the "schedule of collections", and picks up the sum of.these two on the 
"account current". If he uses any part of his official receipts for 
ce.ah disbursement purposes that is shown by the cash summation on the 
back of the "account current". It he uses any of his receipts tor 
cash voucher payments, then the cash analysis will show it by comparing 
the debit and credit sides. He charges himself on the debit side with 
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the tull amount ot-his receipts and credits hilil.!Jelt with the amount 
ot receipts he uses tor the purpose ot paying cash vouchers. The 
ditterence between them is the total or admitted receipts he shows 
as deposits. A disbursing officer is required'to effect withdrawals 
from the Treasury account and to make deposits to the Treasury ot 
the United States through a designated government depository (R. 33). 
Deposits are Dll!lde to the official credit or a disbursing officer by 
his preparation of thrae forms which he presents w1 th the deposit at 
the designated government depository. The original form is forwarded 
to the Treasury w1 th the transmittal, the duplicate is signed by the 
bank and retuiued to the officer tor his tiles as evidence ot the 
deposit, and the triplicate is retained by the dapository. · Upon the 
fonn appears the name and symbol number ot the depositing officer, 
the amount ot the deposit and the account.to be affected by it. A 
disbursing officer may maintain no t>tficial account other than that 
with the Treasurer or the United States except by speotal permission 
or· the Secretary of the Treasury. An act or J'Une 10, 1921, requires 
the General Acoounttng Office, or which the Comptroller General is the 
head, to settle all disbursement accounts attar such accounts have 
received an administrative examination by the chief of the department 

, concerned {R. 34). 

c. Eugenio D. Delgado, assistant to the receiver ot the Banco 
Territorial y Agricola, San Juan, Puerto Rico, testified that during 
the period ot August 23, 1931, to December, 1932, he was assistant 
managing director of the Banco Territorial y Agricola (R. 35). He 
identified each of thirteen letters or transmittal signed by himself 
and stated that each letter referred to the loan named therein, was 
written in complian~e with a-letter of instructions received from the 
Board of Alternates, and transmitted to the Board a manager's check 
in favor ot accused in the sum named as a reimbursement ot the balance

1
due to the indiTidual named. The w1 'tness also identitied each ot the 
thirteen manager's checks of his own bank drawn to the order of accused 
at_the request of the Board of Alternates, each or whi9h was sent to 
the office or the Board of .Alternates • .All these checks were negotiated 
at the National City Bank, San J'Uan Branch, as indicated by their in
dorsements, and were finally paid and canceled by the Banco Territorial 
,. Agricola upon Which they were drawn. When each or these checks was 

·sent to the Board or Alternates.it was accompanied by a letter of 
transmittal trom the Banco Territorial and the original and duplicate 
of the letters of credit in tcvor or the payee (R. 3e-4e). · The latte~ 
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or transmittal and the checlcs were received in evidence. The tacts 
shown by these several letters or transmittal and checks identified 
by the Witness and their respective numbers when received in eYidence. 
as exhibits may be summarized as to llowa: 

1. Borrower, Severo Rosario, contract number 3016, letter ot 
transmittal dated August 26, 1931 {Ex. 29) '; check number 1854 for 
$419.00, dated August 26, 1931 (EX. 18). 

2. Borrower, Rafael Padro Pares, contract number 16815, letter ot 
transmittal dated October 23, 1931 {Ex. 30); check number 2270 tor 
$84.00, dated October 23, 1931 (Ex. 19). 

3. Borrower, Jenaro Acevedo, contract number 1764, letter ot 
transmittal dated October 26, 1931 (Ex. 31); check numbe; 2281 tor 
$25.00, dated October 26, 1931 {Ex. a:>). 

4. · Borrower, Andres Este1vea Beauchamp, contract number 2148, 
letter ot tran.smittal dated October 28, 1931 (Ex. 28); check number 
2296 tor $25.00, dated October 28, 1931 (Ex. 21). 

5. Borrower, Andres Esteves Bee.u·che.mp, contract number 293, 
letter ot transmittal dated October 28, 1931 (Ex. 32); check number 
2297 tor ta.oo, dated October 28, 1931 (Ex. 22). 

15. Borrower, Carmen Blanco Carvajal, contract number 2030, letter 
ot transmittal dated March 2, 1932 (Ex, 33); check no. 3154. tor $105.00, 
dated March 2, 1932 (Ex. 23). 

'1. Borrower, Remona Velazquez Vda. de Figu.eroa, contract number 
1532, letter ot transmittal dated May 26, 1932 (Ex. 15); check number 
3754 tor $158.00, dated May 26, 1932 (Ex• .f.O). 

I 

e. Borrower, Ramon Font Espinet, contract number 1655, letter ot 
transmittal dated July 5, 1932 (Ex. 34); check number 4030 tor $77.00, 
dated.July 5, 1932 (Ex.~). · 

-
9. Borrower, Manuel Rivero Ortiz, contract number 2918, letter ot 

transmittal dated July 7, 1932~ (Ex. 35); check number 4060 tor $186.00, 
dated J'Uly 7, 1932 (Ex. 25). · 

-e-
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lo. Borrower, Carlos Villafane Leotau, contract ntnnber 2920, 
letter ot t:ransmi ttal dated July 19, 1932 (Ex. 16); check number 4139 
tor $_96.00, dated July 19, 1932 (Ex. 39). 

11•. Borrower, Jose Rosario Quinones, contract number 3057, letter 
·ot tre.nsmittal dated August 3, 1932 (Ex. 36); check number 4255 tor 
$80.00, dated August 3, 1932 (Ex. 26). 

·12. Borrower, Fermin de Leon Reyes, contract number 1826, letter 
ot transmittal dated August 5, 1932 (Ex. 17); check number ,212 tor 
$322.00, dated August 5, 1932 (Ex. 38). 

13. Borrower, Constantino Hermida Jorge, contract number 552, 
letter ot transmittal dated August 15, 1932 (Ex. 37); check number 4353 
tor $200.00, dated August 16, 1932 (Ex. 27). 

Total ot checks noted under items l to 13, inclusive, above, 
$1,695.00. 

Upon cross-examination the W1 tness stated that his bank was not 
a United States government depository. According to the instructions 
trom the Board ot Alternates the funds were received under a trust 
contract with the Board and an individual account opened in the ne.me 
or the Board stating the name ot the beneficiary under the trust• 
.Approximately three hundred such accounts were opened by the Comnission. 
In every case the bank waa f'Urnisb.ed w1th letters ot credit showing 
the name ot the payee end the place where payment was to be made, 
whether in san ·Juan or elsewhere in the island, and through banks or 
correspondents. The ~eUer ot credit was a printed tom carrying 
the instructions, payments to be made every fifteen or thirty days 
in a sum stated. A lump sum was received every six months trom the 
Board ot Alternates With a list enumerating the letters ot credit in 
tavor of the different payees, and the bank was supposed to make the 
deposits in accordance with these instructions (R. 46-47). 

d. Diego Capo, assistant manager of the Banco Credito y Ahorro 
Ponceno, Ponce, Puerto Rico, testified that aa assistant manager e.nd 
auditor of the bank his duties were to inspect the books and records 
and see that the accounta were in order as the law required. He had 
access to all the records or the bank for inspection (R. 48). During 
the period ot July 5, 1931, to December 1g, 1g32, Angel Saenz, as 
assistant :manager ot the bank, and w1 tness in his otri.cial capacity, 
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were authorized to sign manager's checks. Mr. Jose D. Campillo 
was authorized to sign as counter-signing cashier ot the bank, lrith 
•llose signature witneaa ms tamiliar (R. 50). Witness identified 
each ot twelve certificates o:r deposit or his bank, signed by 
himself or by other officers ot his bank, whose signatures he 
recognized, and payable to th:e order or accused. These certificates 
or checks were drawn under a loan contract with the borrower by 
which the Commission reserved the right under certain conditions 
to cancel the payment of the instalments, and in the case or such 
cancellation any portion of the deposit remaining in the bank to the 
credit of the borrower would be repaid to the United Statea by the 
bank on demand ot the Commission or its representative. The accused 
was named as payee on each of the twelve checks in compliance with 
the instructions ot the Board ot Alternates and each check was sent 
in a letter to the Board. The Board of Alternates, by a check of 
the Treasurer o:r the United States, had made the deposit ot the tunds 
which created the obligation or the bank to honor the request or the 
Board tor a retund in the case ot each o:r the twelve checks, and 
the bank intended by these twelve checks to retund the money to the 
Board-(R. 50-56). Each ot the twelve checks had been canceled and 
paid by the bank. Witness consulted his records and identified each 
or the checks With the name of the borrower to whom the original loan 
was made and stated the number o:r his contract. He aleo stated that 
a letter o:r transmittal accompanied each of the checks to the Board 
of Alternates, and identified each of the several letters of trans
mittal stating its date and the number ot the check to which it per
tained. The certificates of .deposit and the letters or transmittal 
were received in evidence (R. 57-63). The tacts shown by these several 
certificates or deposit and letters or transmittal identified by_the 
Witness, and their respective numbers when received in evidence aa 
exb.ibits, may be summarized as tollowa: 

1. Borrower, Candelaria Rodriguez, contract number 2403, letter· 
~ ot transmittal dated J'Uly 6, 1931 (Ex. 54); certificate of deposit 

number 14129 for $238.00, dated July 6, 1931 (Ex. 42). 

2. Borrower, Santos Cabra, contra.et number 128, letter ot trans
mittal dated August 21, 1931 (Ex. 55); certificate of deposit number 
14355 tor $19.00, dated August 21, 1931 (Ex. 43) •. 

3. Borrower, Emilio sala Cruells, contract·number 0076, letter 
ot transmittal dated October 1 1 193l·('F.X. 5~\! certificate or deposit 
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number 14561 tor $174.00, dated October 1, 1931 (Ex. 44). 

· 4. Borrower, J'Ue.n :r. Cartagena Texidor, contract number 1013, ; 
letter of transmittal dated October 1, 1931 (Ex. 57); c~rti!icate 
o~ deposit number 14562 tor $127.00, dated October 1, 1931 (Ex. 45). 

5. Borrower, Juan Ramos Soto, contra~t number 1427, letter ot 
transmittal dated October 16, U31 (Ex. 58); certi!icate ot deposit 
number 14653 tor $3e.oo, dated October 16, 1931 (Ex. 4_6). 

e. Borrower, ,Juan D. Gomez, contract number 102, letter or trans
mittal dated November 6, 1931 (Ex. 59}; certificate ot deposit number 
14820 tor $25.00, dated November 6, 1931 (Ex. 47). 

7. 'Borrower, Jose A. Caparros Soler, contract number 694, letter 
of transmittal dated November 30, 1931 (Ex. 60); certificate of' deposit 
number 14984 tor $4.00, dated November 30, 1951: (Ex. 48). · 

a. Borrower, Joae.-E. Gaztambide, contract number 2446, letter of 
transmittal dated February 24, 1932 (Ex. 61); certificate of' deposit 
number 15486 tor $49.00, dated February ~. 1932 (Ex. 49). 

9. Borrower, Francisco 011Ter cuvelje, contract ·number 1689, 
letter of' transmittal dated October 24, 1932 (Ex. 62); certificate 
or deposit number 17384 for $34.00, dated October 24, 1932 (Ex. 52). , 

10. Borrower, 01:illlpio Olmo Pinedo, contract number 982, letter 
of transmittal dated October 24, 1932 (same aa in 9) (Ex. 62); 
certificate of' deposit number 17383 for $38.00, dated October 24, 1932 
(Ex. 51) • 

11. Borrower, Guillermo Sepulveda Perez, contract number 2064, 
letter or transmittal dated November 30, 1932 (Ex. 63); certificate 
of deposit number 17664 for $44.00, dated November 30, 1932 (Ex. 53). 

12.- Borrower, Jose Lebron MUniz, contract number 15, letter or 
transmittal dated April 5, ·1932 (:ll!x. 64); certificate of' deposit 
number 15942 for $195.00, dated April 5, 1932 (Ex. 50). 

I 

Total of' certtticatea of' deposit noted under items l to 12, in-
cluwiTe, above, is $9§3.00. 

• 
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Upon crosa-e:xamination the witness stated that his bank had been 
designated a government depoeito17 or the postal savings funds ot the 
United states. In each case of a loan an account was opened in the 
bank in the name or the borrower, subject to the rules and regulations 
of the Board of Alternatea. something like 2~ or 300 such special 
accounts were opened i, his bank by the Puerto Rican Hurricane Reliet 
Commission. The letters of transmittal sending money to the bank to 
open the account were signed by accused as disbursing orticer of the 
Commiasion (R. 63). 

e. Ari-stides J.P. Annstrong, sub-man.ager ot the Banco de Ponce, 
Ponce-;-Puerto Rico, testified that during the period October 5, 1931, 

· to SeptEmber 101 1932, the persons authorized to sign manager's checks 
tor the Banco Ile Ponce were, among others, Mr. :rose R. ·Peralta until 
J'uly, 1932, as assistant manager, and rrom July 21, 1932, wt tneas 
as sub-manager (R. 66). He.bad seen Mr. Peralta sign hilaneme and 
was able to identify his signature. Witness identified each of tour 
aeparate checks as manager's checks ot hia bank, signed either by 
Mr. Peral ta or himself, end payable to the accused. Accused n.s named 
as payee on each or the four. checks in accordance with instructions 
from the Board of Alternates or the Puerto Rican HUrricane Belief 
Commission,·and each.of the checks we.a sent to the Relief Commission, 
san Juan, Puerto Rico (R. 67-66). The United states through the 
Relief Conmission bad made the deposits of the funds which created 
the obligation ot the bank to honor the request of the Board or Alternates 
tor a refund in the case of each o:t' the four checks. Each of the tour 
checks had been paid and canceled. Witness stated the name of the 
borrower and the contract number of his loan, whose refund was covered 
by each or the checks. Each check was sent to the Board of Altern.ates 
accompanied by a letter or transmittal (R. 69). Witness identified 
each or tour letters of transmittal signed either by Mr. Peral.ta or 
himself, and stated the emount, date and ;number or the check, and the 
name of the borrower and his contract number to which it referred 
(R. 70-~2). The checks and the letters of transmittal were received 
in evidence. The facts shown by these four checks and tour letters_ 
of' transmittal identified by the w1 tneas, and their respective numbers 
when received in evidence as exhibits, may be awm:narized as follows: 

1. Borrower, Alfonso Castaner Montaner, contract number 24801 

letter of transmittal dated October 61 1931 (Ex. 70); check number 
14620 tor $1155.00, dated October 6, 1931 (Ex. 66) • 

• 
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2. Borrower, salvador Rivera Cintron, contract number 467, letter 
of transmittal dated January 15, 1g32 (Ex. 71); check number 15287 
tor $34.00, dated January 15, 1g32 (Ex. 67). 

3. Borrower, Miguel Angel Padro, contract number 2089, letter 
of transmittal dated March 5, 1932 (Ex. 72); check number 15592 for 
$67.00, dated March 5; U32 (Ex. 68). 

4. Borrower, SUcn. Francisco Pieraldi, contract number 1316, 
letter ot transmittal. dated August la, 1932 (Ex. 73); check number 
16558 for $420.00, dated August 18, 1932 (Ex. 69). 

Total of checks noted under itams l_to 4, inclusive, above, is 
$1,676.00. 

Upon cross-examination wi tnesa stated that his bank was not a 
United States depository. In each case of a loan an account was 
opened with the bank in the name of the borrower, subject·to the orders 
ot the Conmission. More than three hundred and seventy-tive such 
eepal'l:lte accounts were opened with the bank. The deposits opening 
the accounts were signed by accused (R. 72). 

t. A. Perez, sub-accountant of the Royal Bank of Canada, san 
J'Uan,-Puerto Rico, testified that he had access to the records of his 
bank (R. 73) and was authorized to sign "checks, drafts, important 
letters, etc." Ha identified each of two checks as official checks 
of the Royal Bank, bearing his own signature, and naming accused as 
payee, both of which were·drawn and nemed accused as payee at the 
request of the Board of Alternates, and were sent to th~. Board of 
Alternates, Hurricane Relief Commission, San Juan. The proceeds of 
both checks were intended for the United States, and both checks had 
been paid and canceled. Witness also identified two letters of ~rans
mi ttal signed by himself and stated the amount, date and number of the 
check e.nd the name of the borrower and his contract number to which each 
letter referred (R. 74-77). The checks and letters of transmittal 
were received in evidence. The tacts shown by these two checks and 
two letters of transmittal, identified by the witness, and their 
respective numbers when received in evidence as exhibits, may be 
summarized as fpllows: 

1. Borrower, Antonio Arbon.a Vazquez, contre,et number 166, letter 
of transmittal dated J'Uly 7, 1932 (Ex. 77); check number ~23 tor 
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$198.00, dated July 7, 1932 (Ex. 75). 

2. Borrower, Temistocles Collado, contract .number 905, letter 
of transmitta.1 dated November 29, 1932 {Ex. 78); check number 4481 
for $35.00, dated November 29, 1932 (Ex. 76). 

Total of checks noted under items 1 and 2, above, is $233.00. 

Upon cross-ex.amins.tion witness stated that his bank was not a 
United states depository. In each case of a loan, the account was 
opened with his bank for a certain party. About two hundred such 
accounts were opened by the Relief Commission (R. 77). 

~· j. D • .Andino testified that during the period of April 20, . 
1931, to Decanber 10, 1931, he was sub-manaeer of the Banoo Comercial 
and was authorized to sign manager's checks. He identified each of 
five separate manager's checks of the Banco Comercial signed by himself 

, in favor of the accused. Each of these checks was sent to the Board 
of Alternates of the Puerto Rican Hurricane Relief Commission and 
accused was designated as payee because he was the disbursing officer 
o·f the Commission. The five checks had been dre.wn because the bank 
had received from the Boa.rd of iu.terna.tes deposits made by accused 
as disbut'sing officer for different people aroun.d the island to be 
paid for the account of the Puerto Rican Hurri~ane Relief Comm!ssion, 
end had started to me.k:e the different payments, when it received 
advice from the Board of Alternates to make refunds of the balances 
still in the name of certain people. Each of the five checks had been 
paid. When the checks were returned.to the Board of .Alternates each 
had been accompanied by the contract, the canceled letter or credit, 

-and a letter of transmitte.l. Witness identified each of the five 
letters of transmittal addressed to the Board of Alternates of the 
Puerto Rican Hurricane Relief Commia~lon, sent by the Banco Comercial, 
and signed by E. Iriarte as assistant im.na.ger of the bank, and stated 
the contract number and the name or the borrower to which each letter 
referred. He also stated the data, number and amount.of each of the 
five checks, and the contract nU!llber and name of the borrower whose 
balance was represented by each check (R. 76-85). The checks and 
letters of transmittal were received in evidence. The facts shown by 
the five checks and five letters of transmittal, identified by the 
witness, and their respective numbers when received in evidence as 

·exhibits, may be summarized as follows: 

1. Borrower, Andres Rivera Virella, contract number 1849, letter 
or transmittal dated April 22, 1931 (Ex. 85); check numb.er 27226 for 
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· $55.00, dated· April 22, H3l (Ex. '19). 

2. Borrower, Atanaaio Ruiz Hernandez, contract number 1a12, 
letter of transmittal dated July 22, 1931 (Ex. 86); check number 
2'1988.tor $101.00, dated JUly 22, 1g31 (Ex. 80). 

3. Borrower, Pio Perez .Maldonado, contract number 1751, letter 
ot transmittal dated July 22, ·1931 (Ex. 87}; check number 27989 tor 
$4.03.00, dated July 22, 1931 (Ex. 81). 

4:. Borrower, Valentin Sotomayor Cardona, contract number 160, 
letter ot transmittal dated September 2, 1931 (Ex. 88); check number 
28309 tor $140.00, dated September 2, 1931 (Ex. 82). 

5. Borrower, Rafael Arrillaga Urrutia, contract number 1208, 
letter ot transmittal dated September 2, 1931 (Ex. 89}; check number 
28308 tor $504:.00, dated September 2, 1931 (Ex. 83). 

Total of ·checks noted under !tams l to 5, inclusive, above, is 
$1,203.00. 

Upon cross-examination w1 tness stated that his bank was not a 
United States depository. In each case ot a loan a regular account 
was opened in his bank for the man who was borrowing the money. The 
money was sent to his bank by the Hurricane Relier Commission by a 
check 1n tavor ot the Banco Comercial with a list to show to whom each 
credit should be made. The accounts were special accounts because 
they- were not aubjaot to check. About two hundred such accounts were 
opened by- the Commission (R. 85-a&). 

h. Oscar Norgard testified that he was one ot the sub-managers 
ot the National City Bank and dealt principally w1th the supervision ot 
accounts. During the period trom February "31" (27), 1931, to date, 
emong the employees ot his bank authorized ~sign checks as sub
accountants or pro-managers were Mr. Bozzo, Mr. Pope, Horacio Garcia 
and Mr. McFeetera. He had seen each one ot these sign his name, had 
seen his signature frequently in the course ot business, and could 
identity his signature. Witness identified eighteen separate manager's 
checks as. those ot his bank, signed by an officer ot the bank, with 
the accused nemed as pay-ee, and stated that each check was drawn 
because ot a notice trom the Puerto Rican Hurricane Relier Commission 
that payment had been stopped on the balance ot the respective letters 
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of credit and requesting that the balance be repaid to the Commission. 
Accused was designated as payee on ea.ch of the checks because he was 
so designated in the letter or instructions from the Commission. 
Witness identified ea.ch of eighteen letters of transmittal from the 
National City Bank of New York, San Juan Branch, signed by an officer 
of that bank, addressed to the Board of Alternates, and stated the 
name of the borrower and the number of the loan contra.ct to which each 
referred. The several manager's checks were also identified each 
with its letter of transmittal and with the name of the borrower and 
the number of the loan contract to which it referred {R. 86-106). 
The several manager's checKs and the letters of transmittal were 
received in evidence. The facts shown by the eighteen checks and the 
eighteen letters of transmittal, identified by the witness, and their 
respective numbers when received in evidence as exhibits, may be 
summarized as follows: 

1. Borrower, Miguel Marrero Rivera, contract number 228, letter 
of transmittal dated February 27, 1931 {Ex. 109); check number 34871 
for $138.00, dated February 27, 1931 (Ex. go). 

2. Borrower, Emilio Sala Cruells, contract number a:>9, letter 
of transmittal dated September 1, 1931 {Ex. 110); check number 38648 
for $50.00, dated September 1, 1931 {Ex. 101). 

3. Borrower, Lorenzo Gonzalez Gonzalez, contract number 864, 
letter of transmittal dated October 7, 1931 {Ex. 111); check num.ber 
39416 for $55.00, dated October 7, 1931 {Ex. 91). 

4. Borrower, Felicita Rosado, contract number 1162, letter of 
transmittal dated October 24, 1931 {Ex. 112); check number 39994 for 
$79.00, dated October 24, 1931 {Ex. 92). 

5. Borrower, Agustin Delgado Delgado, contract num.ber 1237, letter 
of transmitta~ dated October 27, 1931 {Ex. 113); check number 40019 
for $75.00, dated October 27, 1931 {Ex. 93). 

6. Borrower, Antonio Santos Colon, contract number 437, letter ot 
transmittal dated November 13,· 1931 {Ex. 114); check number 40230 for 
$6.00, dated November 13, 1931 {Ex. 102). 

7. Borrower, Rosa Delgado Delgado, contract number 2575, letter of 
transmittal dated January 29, 1932 {Ex. 115); check no. 4:1889 tor 
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$230.00, dated January 29, 1932 (Ex. 94). 

a. Borrower, Juan Ralat Garcia, contract number 804, letter ot 
tre.nsmi ttal dated February 20, 1932 (Ex. lle); check number 42038 
tor $20.00, dated February 20, 1932 (Ex. 95). 

9. Borrower, Jose E. Arraraa Goyco, contract number 1048, letter 
ot transmittal dated May 20, 1932 (Ex. 117); check number~ tor 
$~.oo, dated May 20, 1932 (Ex. 96). 

10. Borrower, Manuel Cortes Nieves, contract number 555, letter 
or transmittal dated May 21, 1932 (Ex. 118)1 check number 466 tor 
$420.00, dated May 21, 1932 (Ex. 97). 

11. Borrower, Maria Lopez Benitez, contract number 2362, letter 
ot transmittal dated May- 27, 1932 (Ex. 119); check number 523 tor 
$90.00, dated May 27, 1932 (Ex. 103). 

12. Ea.rrower, Maria Q.uintina Rodriguez, contract number 2491, 
letter ot tranamittal dated May 2:1, 1932 (Ex. 120); check number 526 

tor $247.00, dated May 27, 1932 (Ex. 98). 

13. Borrower, Juana Dionisia Leon Rivera, contract number 2910, 
letter ot transmittal dated June 15, 1932 (Ex. 121); check number 674 
tor $18.00, dated June 15, 1932 (Ex. 99). 

14. Borrower, Juana Dionisia Leon Rivera, contract number 2910, 
letter or tranmnittal dated July 12, 1932 (Ex. 122); check number 931 
tor $78.00, dated July 12, 1932 (Ex. 107). 

15. Borrower, Francisco Bianchi Orsini, contract number 1741, 
letter ot transmittal dated August 5, 1932 (Ex. 123); check number 1102, 
tor $476.00, dated August 5, 1932 (Ex. 104). 

le. Borrower, Desideria Torres, contract number 2M3, latter ot 
transm.1ttal dated November 21, 1932 (Ex. 124); check number 1973 tor 
$61.00, dated Novan.ber 21, 1932 (Ex. 100). 

17. Borrower,' Jaime Enrique Viqueira S011vellas, contract number 
3139, letter ot transmittal dated December 14, 1932 (Ex. 125); check 
number 2187 tor i250.00, dated December 14, 1932 (Ex. 105). 
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18. Borrower, J\lan Lopez sa.ntiago, oontract number 2419, letter 
ot transmittal dated Decsnber 16, 1932 (Ex. 126); check number 2191 
tor $42.00, dated December 15, 1932 (Ex. 106). 

Total ot checks noted under iterJ18 l to 18, inclusive, above, ia 
$2,393.00. 

tJpon cross-examination W1 tness stated that his bank was a United 
States depository. In each case of a loan a certain amount of money 
was delivered to the bank by the Commission to be paid out to the 
beneticiaries named, and at such interTala, as designated by the 
Commission. A separate account was opened tor each individual called 
a letter of credit deposit, and from that account disbursements were 
made against his receipts. Each account was not a current account 
against which he could draw a check, but might be called a trust 
account (R. 108-109). 

It was stipulated between the accused, his counsel, and the trial 
judge advocate that if Mr. c. F. Z1mne:rman were present he would 
testify that he is an official of the National City Bank or New York, 
San JUan Branch, and that he knows the accused and on December 17, 
1929, saw the accused sign his name on the signature card ot that date, 
which card we.a thereupon received in evidence as Exhibit 127 (R. 109-
110) • 

.!.• Oscar Norgard was then recalled as a w1 tness for the prose
cution. He testified that he had been engaged in the banking business 
tor more than fifteen years and had.had extended experience over 
that time in making oompariaons of signatures. Upon cotnparing the 
signature signed by accused on the card (Ex. 127) and the signature 
appearing as a tirst indorsement upon each of the tallowing checks, 
he gave his opinion that they were one e.nd the same signature: 

National City Bank checks, numbers: 39994 (EX. 92); 52e (Ex. 98); 
674 (Ex. 99); 1973 (Ex. 100); 40230 (Ex. 102); 523 (Ex. 103h 1102 . 
(Ex. 104); 2187 (Ex. 105); and 2191 (Ex. 106). 

Banco de Ponce checks, numbers: 16558 (Ex. 69) and 15287 (Ex. 67). 

Credito y Ahorro Ponceno checks, numbers: 17e64 (Ex. 53); 17384 
(~. 52); 17383 (Ex. 51); 14820 (Ex. 47); and 14653 (:S:X. 46). 
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Banco Territorial y Agricola checks, numbers: 2281 (Ex. 20); 
2270 (Ex. l9j; 4225 (Ex. 26); 4353 (Ex. 2'7); and 4272 (Ex. 38). 

Royal Bank ot Canada checks, numbers: 2923 (Ex. 75): and 4481 
(Ex. '76). 

Banco Comercial de Puerto Rico checks, numbers: 2'7989 (Ex. 81); 
and 27988 (Ex. 80) • (R. 110-112.) 

The prosecution stated that a certain number of the checks were 
not signed by anyone on the back as indorser, but bore a stamped 
indorsement, and that, in order to give the witness and the court 
sometting on which to base a comparison ot the stamped indorsement 
he proposed to introduce in eVidence a check not concerned in the 
particular controversy, but which 11as deposited at the National City 
Bank in San Juan and was reported by the accused as having been 
received. The Witness then identified a manager's check number 391, 
dated May 11, 1932, issued by the National City Bank or New York, 
Sen J'uan Branch, to the order ot accused, for $26.00, signed by w. L. 
Pope as p:ro-I!!finager and Mr. Bozzo as sub-accountant, and stated that 
the check had been paid. He further stated that the check had been 
subpoenaed from the tiles of the bank for the purpose of making 
comparisons of the rubber stamp indorsements on the reverse with 
similar indorsementa on certain other checks. Witness identified 
another document as the bank record or the Puerto Rican Hurricane 
Relief Commission, contract number 1725, in the name of Baldomero de 
Leon Rosa, s.nd stated that the check number 391 pertained to that 
account. The bank records pertaining to loan contract 1725, National 
City Bank or New York, san Juan Branch, were then received in evidence 
as Exhibit 128 (R. 113). The witness then read the stamped indorsement 
on the reverse side or the check, "Pay to the order of National City 
Bank of New York. This check is in payment or an obligation to the 
United States and must be ~id at par. No protest. c. R. Fouts, l!'.D., 
Finance Officer". Upon the proposal or the prosecution to prove later 
that the accused had aclalowledged the receipt of this check in his 
"account current" for J'uly, 1932, and that the check was one of' the 
physical constituents or a deposit made to the credit of the United 
states, pertaining to the account or the Puerto Rican HUrricane Relief 
Commission on May 28, 1932, the check was received in evidence and 
marked Exhibit 129. Witness then compared the indorsement on the 
back or this check (Ex. 12~) nth that upon the backs of' certain other 
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checks handed him and stated that the 110rding or the stamped indorae• 
ment on this check was the same and appeared. to have been made b7 
the same stamp as that appearing upon the following checks: 

National City Bank of New York, se.n Juan Branch, ehecka numbers: 
38~8 (Ex. 101); 466 (Ex. 97)J 448 (Ex. 96); 42038 (Ex. 95); 41889 
(Ex. 94); 3'871 (Ex. 90); and 931 (Ex. 107). 

Banco Comercial de Puerto Rico checks number,: 28308 (Ex. 83)1 
28309 (Ex. 82); and 27226 (Ex. 79). 

Banco Territorial y.Agricola checks numbers: '1.39 (Ex. 39); 375' 
(Ex. 40); 4060 (Ex. 25); 4030 (Ex. 24:)J 3154 (Ex. 23); and 1854 (Ex-. 18). 

Credito "I Ahorro Ponceno checks numbers: 15942 (Ex. 50)1 15486 
(Ex. 49); 14964 (Ex. 48); 14355 (Ex. 43); and 1'129 (Ex. 42). 

Banco de Ponce check, number: 15592 (Ex. 68). (R, 11"9115.) 

Witness then compared the handwriting or the accused on the 
signature card (Ex. 127) 'and in his letter to Colonel Behr (Ex~ 13) 
with that appearing upon the reverse aide or certain checks that had 
been received in evidence and stated that the handwriting which reada 
"Pay to the order ot• upon the following checks is the same a, th.at 
appearing in the letter (Ex. 13): 

National City Bank or New York, San Juan Branch, check number: 
39416 (Ex. 91). 

Banco de Ponce cheek number: 14620 (Ex. 66). 

Credito "I Ahorro Ponceno checks numbers: 14561 (Ex. 44); and 
14562 (Ex. 45). (R. 116.) 

Witness identified a ledger lheet or the current account department 
or tha San Juan Branch ot the National City Bank or New York tor tha 
account entitled "C.R. FOUTS (SFECIAL ACCO'UN'l')•, and it was receind. 
in evidence and marked Exhibit 130 (R. 116). Witnus stated that in 
his opinion this was not a government account. Tha onl7 documants -
on tile with reference to the account and indioattng ita nature con
sisted of a signatw:e card signed by accused, ot the type used w1th 
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current accounts (R. 124.). Witneaa examined each ot tive separate 
document• 1\9.nded to him and stated that they were deposit slips or 
the National City Bank ot New Yolic, San Juan Branch, and that in hi• 
opinion the handwriting appearing at the top or each slip was the 
ae.me handwriting as that ot acouaed in the letter marked Exhibit 13. 
'rhe depoait alips were received 1n evidence. Th• statements of the 
Wi tneas as to each ot them and their numbers when received in evide'.&1.ce 
as exhibits may be summarized as follows (R. 117•119): 

Date Amt. ot de~sits Account Ex. no. 
Oct. 
Oct. 
Nov. 

20, 1931 
28, 1931 
,, 1931 

$3,066.75 
662.00 
276.00 

c. R. Fouts, Special
• "Special Account" 

It" " " " 

131 
132 
133 

Nov. 20, 1931 1, roa.oo " " It " It 134 
J\me 28, 1932 1,317.00 It It It " " 135. 

Witneaa explained that in using deposit slips to make deposits, the 
depositor completes the information on the slip, stating the name or 
the account to be credited and the total or the 8lllount to be deposited, 
and then givea the slip, together with the money or checks, to the 
receiving teller, Who revises it and gives a receipt tor it by an entry 
in the depositor'• pass-book. The slips are routed trom the tellers• 
Windows to the bookkeepers who make the entries on the ledger sheets. 

Upon being handed Tarious checks already received in evidence, 
WitneH made the following statements: 

National City Bank check number .0230 (Ex. 102} was included in a 
deposit made to the account of c. R. ]!'outs, special account, on Novanber 
20, 1931 (R. 119). 

National City Be.nk checka numbers 526 (Ex. 98), 674 (Ex. 99) , and 
523 (Ex. 103) were included in a deposit to the account of c. R. Fouts, 
special account, on J'U.ne 28, 1932. 

National City Bank cheek number 3ggg4, tor $79.00 (Ex. 92) was 
negotiated on October 28, 1931, and there is an item tor a similar 
amount included in a deposit ticket of that date to the account of c. R. 
Fouts, special account. Both deposit and cheok were handled by the 
aame teller. 
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Check number 40019 (Ex. 93) was negotiated on November 4, U31 
(R. lro), and there is a deposit on that de.te to C. R. Fouts, special 
account, which includes an item or $75.00, described on the deposit 
ticket as "'l' y A", which witneas presumed was an abbreviation tor 
"Territorial y Agricola". Check and deposit were handled by the same 
teller. 

Check number 39416 (Ex. 91) tor $55.00 was negotiated on October 
ro, 1931, and there is an item or $56.00 included in a deposit ot 
that date to the account or c. R. Fouts, special account. Check and 
deposit slip were handled by the same teller. 

Banco de Ponce check number 14620 (Ex. 66) was negotiated by the 
National City Bank or New York, San J\la.n Branch, on ootober 20, 1931, 
and there is a deposit on that date to the account c. R~ Fouts, apecial 
account, which includes an item for the same emount $1,155.00 (R. 121). 

Check number 2281 or the Banco Territorial y Agricola (Ex. 20) 
was negotiated on October 28, 1931, and collected on October 29, 1931. 
There is a deposit on October 28, 1931, to the account c. R. Fouts, 
special account, which includes an amount ot $25.00, the amount ot 
this check. The same teller handled both check and deposit alip. 

Banco Territorial y Agricola check number 2270 for $84.00 (Ex. 19) 
was negotiated by the National City Bank, san Juan Branch, on October 
28, 1931, and a similar item is included in a deposit or that date to 
the account ot c. R. Fouts, apecial account. 

Banco Territorial y Agricola check number 229& (Ex. 2l) we.a 
negotiated on November 4, 1931, by the National City Bank or New York, 
San J\lan Branch, and a deposit similar in amount was made on that date. 
to the account or c. R. Fouts, special account. The slip was handled 
by the ·88me teller who handled the check. 

Banco Territorial y Agricola check number 2297 (Ex. 22) was 
negotiated by the National City Bank of New Yorlt, San J\1an Branch, on 
November 4, 1931 (R. 122), and there is a deposit made on that date to 
the account or c. R. Fouts, special, which includes an amount or $8.00, 
the amount of this check. 

Credito y Ahorro Ponceno check number 14653 (Ex. 46) was negotiated 
by the National City Bank o:f' New York, san Juan Branoh, on October 28,. 
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1931, and :there is a deposit on that date to the account ot C.R. Fouts, 
special account, which includes an item. ot $36.00, the amount of this 
check• 

.Credito 7 Ahorro Ponceno check number 14561 (Ex. 44) was negotiated 
on October 20, 1931, by the National City Bank ot New York, San Juan 
Branch, and there is a deposit on that date to the account ot c. R. 
l!'outa, apecie.l, which includes an i tan ot $174.00, the emoun.t ot 
this check. 

Credito y Ahorro Ponceno check number 14562 (Ex. 45) was negotiated 
on OCtober 20, 1931, by the National City Bank of New York, San J'uan 
Branch, and there 111 a deposit on that date to the account of c. R. 
:routs, special account, which includes an amount ot $127.00, the amount 
ot thia check. 

Credito y Ahorro Ponceno check number 14820 (Ex. 47) was negotiated 
on NoTember 20, 1931, by- the National City Bank o'f New York, san Juan 
Branch (R. l&i}, and there 1a a deposit on that date to the account ot 
c. R. routs, special account, ll'h.1ch includes an item ot $25.00, the 
amount ot this check. 

(1'he proaecution atated that the total value ot the checks to 
which reference had been made, known as Exhibits 103, 99, 98, 102, 47, 
,s, "4, 45, 22, 21, 19, 20, 66, 91, 92 and 93, is $2,229.00 (R. 124)). 

The total amount deposited to the account ot c. R. Fouts, special 
account, as shown by the ledger aheet (Ex. 130) is $8,490.75. Thia 
accoun; was opened on October 20, 1931, and was closed on August 18, 
1933. On December 17, 1932, the balance 1n the account was $6.M 
(R. 125) • 

Witness identitied a document as a deposit ticket to the account 
ot the Treasurer or the United states, dated September 8, 1931, tor a 
total ot $1151 834.40, and a paper attached to it as a treasury de:partm.ent 
torm, called a •letter ot tran.smittal•, signed by accused with the 
same signature as that appearing.on the signature card (Ex. 127). He 
also id9lltitied a document as a ledger sheet tor the account ot the 

·united statea Trea•l117 With the National City Bank ·Ot New York, san 
1uan Branch, tor the period t:rom September l, 1931, to September 17, 
1931, and another document as a copy ot the daily transcript tor 
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Se-~tenb•r s. 1.~. nie!l h.1.s be..lll:. "the !raUcn.al. City Ea.ut:. na oblfge4. 
to runibJJ t.o t:ie, ~e.r• ct' th.a t?n1.h4 statH 9 ah.oTbg ~ t.ota.l 
moTec..ent ar tt;e ac:COWJ.t flt th9 Sal:I. J'U.al1 Bra.nc.h. Th!t da;oali alip 1a 
made b7 the ~e:poattor and he daU.Tet·s it. wiUa the tund.11 to ths "1.ler 
Y.ho :rece1ns 1t and then. pa.asea it. to the bookkHp,e:r. TJ.ui:n it 1• 
e.atend 011 the ledger ah.eel and each day tha bellk m.t•a a tram-el'ipt. 
ror the noymient Wh.!eh :passed. C!l Cte pi:ee-ed~ u:y C1l t'ts ~,e-:z. 
account or 'the Tn&.R.l'er or -th• "C?1.ited. states. In the o~im.c:n o-r 
wtt:z..ea.a ~. ?'.a::Jdwrif.ing ap-pe.arlllg on the derost"t al1p. ute<l 
Septauer s. l.9Sl, 1• t::at csr til:a :penir.m wtto TI'Ota 'the l.ett.r (~ 13). 
'fhh• -nra nccrda at' the bank made 1n Uta re.g'<tl&.r course er lr:a1-lld 
b7 emplcyeea nose dl:tty U waa to ms.ks thaa.. ~• de;csi't allp, 
dated Se~~ 8, 1~, was neeiTed 1n aTidence and mane! b;!:.i~it 
lU, \he '?'r!ul.9er1p't a-r .&.ceoun.t or u. s. De-;ontorr, dated s.e:~:t~ 8, 
l~., reeeind and ~d E:xtdbi"t 137, and the ledger ahae.t o-r th• 
Na"tfcma.1 City Ea:lk, San 1'tia=l. :aranc~. a_eeoUllt ot' Illli.ted StAtea T".?'9.uunr, 
dated sept~ e, J.g~. reee!Ted ttd. 1:2rlted l:mibi"t 1.38 (R.. 1.26-128). 

Credito y l.horro Ponc«!liO chec:k :m::mher 1'129 (]:x. U) was u.gotf.ste-4 
a.lld d.~slt:+1 ou s..,-tcibar e, .l.Sl, a-t tt.e lii!lUO?!a.l C1t7 ~ ct' R•,.. 
Y'O'N, Sa:. ~ En::c:,. c:. t.!Is s:-:!:18 aa ~ de~cait fl.Ii ud:e- b;t a.e:-.aad! 
a.t t!u• b.as and t!:a.t w t.he Treca,:;i.:rer or tb trnit~ States ill 3tt 
uouni o!' .Jl.5·,63i."2 (R. 1.28). 'l'!:• ':Te~uu:ry :O,spa.nmen"t font «t"u:ehed 
to EXh1.b1t l:s-5 daaign&t.N lh4 ueoW1t ror tha't d~it as tol.ln'a: 
•ou. a.ccoun-t or ~ a.eecunt o,r &4.TU.ee. tit.Kl.ZS'• c.4 9lll.1.aeel.la.:8QU 
nc•ip:t.a jii3.0&•. a to~ at: IJ.~.~•'°• 

:eanco Cccereial. cl:.eca n,mb•rs 2a50S (:!:X. 83); and ~ (J:x. S.1), 
u4 NU1oua.1 CU'J" ~ ch.eek m.mber ~MS (1:%. 101) ft-re alao :U.gQt!a.W. 
on s~t.mlb.r a. l~, a1; t~ !reUoM.l City ?.e"'t: er R•• York, sa.a J"Q:.a..l:t 

B:n.Ach. 

50 d.ep-odt• nre a.de on tt.4.t d4t.s to the end.it c! accused. hut h• 
~ ~• cu 44poaa o! ,t.15,6.34..4.0 •Hh the ~rat t?le lJ'JUi.ed 
Sta.tu th..--au.gh th& ~tt.o:i.al. City Bau (R. 127). 

W1ti.eu idata.Utied tha ledge: ati.eet ot th• accountc or the, 
TN&.au:nr or th.• United. State• 111th the Ne.Uon.al. City Bank ~ W.• Yon, 
SU .~ BnMh, t'or the perio& t'n:a ..tu.gua\ ~. 1.g:sz. to S~t.:ber 15, 
193%, and. 1t a. rece1T&d 1n •"Tidec.c• u nhibi t l-3-i. Re also ide!.tt11'1e4 
the 4epoa1 t Ucket to tt.e aecoimt ot the Tre4au.r.i• er the Unite4 Std••• 
4.&t.4 sqtc})er e, U5.2, 111 t:te, UQttllt c-r $le,-l7':!;,.1', a.n iwmlz•~ 
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adding machine slip attached thereto, and a Treasury rorm letter or 
transmittal giv,ing the details or the deposit. The deposit slip 
and the other papers were received in evidence as Exhibit 140. 
Witness expressed his opinion that the signature •c. R. Fouts• 
appearing on the 1'orm letter or transmittal and the signature or 
accused on the standard signature card. were signed by the same person. 
Witness identified another document as the "Daily Transcript of Account• 
kept tor and a copy or which 1s turnished· by the National City Bank 
o:t' New York, san Juan Branch, to the Treasurer or the -United states 
for the date of September B, 1932, covering the movement o:t' the 
Treasury account on that day, and it was received in evidence as 
Exhibit 141 (R. 130-131) • The letter or tranami ttal states • to army 
account or advances, $15,722.72, miscellaneous receipts $751.02, 
total $16,473.74•. 

Royal Bank of Canada check number 2923 in the smount of $198.00 
(Ex. 75), El Banco Territorial y Agricola check number 4272 for $322.00 
(Ex. 38), and Banco de Ponce check number 16558 tor $420.oo (Ex. 69} 
were negotiated on.September a, 1932, by the National City Bank or 
New York, San Juan Branch, and there are emounts ot $198.00, $322.00, 
and $420.00, respectively, on the adding machine list attached to the 
deposit slip (Ex. 140). 

(The prosecution asked the court to note that the total of these 
three checks, $198.00, $322.00, and $420.00, was $940.00. The trial 
Judge advocate was asked by the law member to explain the purpose or 
introducing the last rew checks in connection with the deposit slips 
of September 8, 1931, and Septanber 8, 1932. He replied that the 
purpose was to show that the checks had been received and that they 
had been deposited to an account of which the accused was custodian. 
The four checks, Exhibits 42, 82, 83 and 101, were those which the banks 
involved had testified covered particular refunds which they had mailed 
to the disbursing officer (accused). These four checks were negotiated 
at the National City Bank or New York, San Juan Branch, on September 
8, 1931. There was a deposit to the Treasurer of the United States 
made on that date as per Exhibit 136, 8Ild there was only one deposit 
made w1 th the Treasury by the accused on that date. The three cheeks, 
Exhibits 69, 38 and 75, were negotiated at the National City Bank or 
New York, San Juan Branch, on SeptElllber 8, 1932, and the deposit slip 
dated September 8, 1932, Exhibit 140, included similar amounts to the 
amounts represented by these checks. He proposed to show by subsequent 
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witnesses the identity of the account "al'!lcy' account of ad'Yancea• 
and "lniscellaneous receipt•• (R. 134)). 

Witness examined a number of documents and stated that they were 
fourteen ledger sheets for the current account of the Treasurer ot 
the United States with the National City Bank of New York, san J'uan 
Branch, over the period from March 28, 1931, to December 20, 1932, 
Yi th certain gaps in between, made in the regular course ot business 
by employee~ whose duty it is to make them, e.nd they were receiTe4 
in evidence as Exhibit 142 (R. 135). 

Witness examined a number of other documents e.nd stated that 
they were fourteen "Daily Transcripts of Account• ot u. s. Depository 
of the National City Bank of New York, San Juan Branch, made in the 
regular course of business by employees whose duty it was to make 
them, dated as follows: March 30, 1931; J'Une 29, 1931, July 30, 1931: 
September 29, 1931; December 50, 1931; ~anuary 29, 1932; February 29, 
1932; March 30, 1932; April 29, 1932; May 28, 1932; July 30, 1932; 
August 29, 1932; November 29, 1932; and December 17, 1932. The 
fourteen documents were received in evidence and marked l!!Jhibit 14.3. 

Witneaa examined another document and·atated that it wa a deposit 
ticket of the National City Bank, dated March 30, 1931, for a 4epoait 
of $2,092.54, to the account of the Treasurer of the United Ste.tea 
(R. 136). The second sheet of the document was the Treasury form 
letter of transmittal, number 25, which detailed the deposit. The 
designation of the deposit as it appeared on the Treasury from atated 
•tor credit, subject to check in the special disbursing account of 
c. R. Fouts, F.D., U.S.A., special disbursing agent, P,R.H,R.c., San 
J'Uan, P,R," In the opinio1;1 of the w1 tneas the signature appearing 
on the letter ot transmittal and that on the standard signature card 
(Ex. 127) are signed by the same person, and the handwriting on the 
deposit slip is the same as that appearing on Exhibit 13. Thereupon 
the deposit slip dated Jblrch 30, 1931, and the attached letter ot 
transmittal were received in evidence as Exhibit 144. 

Witness examined a number of documents and stated that they were 
thirteen slips for deposits to the aecount of the Treasurer of the 
United states 1n the National City Bank, each accompanied by Treasury' 
Department form letters of transmittal of eertain dates, amounts and 
numbers. In his opinion the signature appearing on each ot the 
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letters of transmittal is the same as that appear.ing on the lligne.ture 
card, Exhibit 127, and the handwriting on each of the thirteen deposit 
slips is· the-- same as that appearing on the letter which 1a Exhibit 
13. On the deposit slip dated J'uly 30, 1931, there is no list or 
itema attached or made by the machine; on the deposit slip for 
September 29, 1931, there is an adding machine list attached. It is 
the custom or the teller accepting the deposit to make such a list 
at the _time he receives the depos1t in order to prove the correctness 
or the deposit and to keep a record or the individual it8Il14 that 
make up the deposit. On the remaining deposit tickets the adding 
machine run-up had been made on the ticket itself for the same purpose 
(R. 138). The thirteen deposit slips and the attached letters or 
transmittal were then received in evidence. The dates, amounts and 
numbers of each or these as etated by the witnes• and their numbers. 
When received in evidence as exhibits are as follows: 

Deposit slip date Amount Letter or transmittal no. Ex. no. 
.rune 29, 1931 $1,535.71 F:l 145 
July 30, 1931 5,572.00 28 146 
Sept. 29, 1931 3,271.08 30 147 
Dec. 30, 193! l,O~'l.00 33 148 
Jan. 29, 1932 3,317.70 35 149 
Feb. 29, 1932 2,055.23 36 100 
March 30, 1932 2,301.3~ 37 151 
.April 29, 1932 1,139.00 38 152 
May 28, 1932 l,~7.33 39 153 
J'uly 30, 1932 1,511.40 41 lM 
Aug. 29, 1932 &,091:e5 ,2 155 
Nov. 29, 1932 220.00 4~ 156 
Deo. 17, 1932 700.21 47 157 

National City Bank check number 34871 (Ex. 90) ia a manger• s check 
of the National City Bank of New York, san Juan Branch, and was paid by 
that bank on March 30, 1931. On that dah there was but one deposit 

. or $2,092.54, made by accused and that to the Treasurer or the United 
states. There appears on Exhibit 90 only a rubber stamp indorsanent 
and witness concluded that it was not paid in cash, and consequently 
was deposited to some account. It appears to bear the same teller's 
stamp which is on the deposit ticket, Exhibit 144. The only deposit 
made by the accused on that date carried a reference on the letter of 
transmit~ to "special disbursing account or c. R. Fouts, captain, 
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.F.D., U.S.A., special diabursing o:tticer, P.R.H.R.L.Ce" (R. 137•140). 

Banco Comercial check, dated April 22, 1931, for $55.00 (Ex. 79), 
was negotiated on J\lne 29, l93l., at the San J'U.an Branch ot the National 
City Bank of New York. There is an item of $55.00 listed on the 
adding ma.chine detail of the deposit slip of J\lne 29, 1931 (see zx. 145). 

Banco Comercial check, dated J'uly 22, 1931, for $101.00 (Ex. 80), 
was negotiated on July 30, 1931, by the National City Bank of New York, 
San Juan Branch, and from the "Daily Transcript or Account" for J'Uly 
30, 1931, it appears that only one deposit was made by accused on that 
date. 

Banco Comercial cheek number 27989, dated July 22, 1931, for 
$403.00 (Ex. 81) was negotiated on J'uly 30, 1931, at the National City 
Bank of New York, San Juan Branch, and but one deposit was made by 
the accused to the Treasurer ot the United states on that date (R. 141). 

Credito y Ahorro Ponceno check number 14355, dated August 21, 
1931, for $19.00 (Ex. 43) was negotiated on SeptE111.ber 29, 1931, at the 
National City Bank of New York, San .Tuan Branch, and there is an item 
of $19.00 listed on. the adding machine detail of the items which made 
up the deposit of that date (see Ex. 147). 

Banco Territorial y Agricola check dated August 26, 1931, for 
$419.00 (Ex. 18) was negotiated on September 29, 1931, at the National 
City Bank of New York, san J\.tan Branch, and there -is an item of $419.00 
on the adding machine detail of the items which make up the deposit 
of that date (see Ex. 147). 

Credito y Ahorro cheek number 14964, dated No.vember 30, 1931, tor 
$4.00 (Ex. 48) was negotiated on DecEmber 30, 1931, at the Natioli.al 
City Bank of New York, San J'uan Branch, and there is an item of $4.00 
listed on the deposit ticket of that date (see Ex. 148) (R. 1~2). 

Banco de Ponce check number 15287, dated January 15, 1932, tor· 
$34.00 (Ex. 67) was negotiated on January 29, 1932, at the National City 
Bank of New York, San Juan Branch, and there is an item of $34.00 listed 
on the deposit slip of that date (see Ex. 1,9). 

National City Bank or New Yort:, San Juan Branch, check number 
42038, dated February ro, 1932, for $20.00 (Ex. 9:1) wae paid on. 
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February 29, 1932, by the bank on which i.t was drawn, and there 1s 
an emount ot $20.00 itemized on the deposit ticket for that date 
( see Ex. 150) • 

National City Bank of New York, San Juan Branch, cheek ntunber 
418e9, dated January 29, 1932, for $230.00 (Ex. 94) was negotiated 
on March 30, 1932, by the bank on whic:ti it was d:re.wn, and there is an 
item ot $&30.00 on the deposit ticket for that date (see Ex. 151}. 

Banco Territorial y Agricola check number 5154, dated March 2, 
1932, tor $105.00 (Ex. 23), Credito y ..lhorro cheek number 15486, 
dated February 24, 1932, tor $49.00 (Ex. 49), and Banco de Ponce check 
number 1559!, dated March 5, 1932, tor $67.00 (Ex. 68), were negotiated 
on March 30, 1932, by the National City Bank of New York, San Juan 
Branch (R. 143), and there are items ot $105.00, $49.00 and $67.00 
on the deposit ticket tor that date (see Ex. 151). 

Credito y Aho~o Ponceno check number 15942, date~ April 5, 1932, 
tor $195.00 (Ex. ISO) was negotiated on April 29, 1932, at the National 
City Bank of New York, San Juan Branch, and there is an item ot $195.00 
on the deposit ticket for that date (see Ex. 152). 

National City Bank of New York, San J'uan Branch, checks numbers 
4'8, dated May 30, 1932, tor $58.00 (Ex. 96), and .f.66, dated May 21, 
1932, tor $-i20.00 (Ex. 97), and Banco Territorial y Agricola check 
number 37:54, dated May 28, 1932, for $68.00 (Ex. 4.0) were paid or 
negotiated on May 28, 1932, at the National City Bank ot New York, 
San Juan Branch, and there are items ot $58.00, $420.00, and $68.00 
appear1J:l8 on the deposit ticket for that date (see Ex. 153) (R. l~}. 

National City Bank ot New York, se.n .ruan Branch, check ntunber 931, 
dated July 12, 1932, tor $78.00 (Ex. 107), Banco Territorial yAgricola 
checks number• 4030, dated July 5, 1932, tor $77 .oo (Ex. 2'), .f.0601 

dated July 7, 1932, for $18&.oo (Ex. 23), e.nd ,139, dated July 19, 1932, 
tor $96.00 (Ex. 39), were all paid or negotiated on July 30, 1932, 
at the National City Bank ot New York, San Juan Branch, and there are 
items or $78.00, $77.00, $186.00 and $9&.00 on the deposit ticket tor 
that date (see Ex. 154). 

National City Bank ot New York, san J'uan Branch, check number 1102, 
dated August 5, 1932, tor *'76.00 (Ex. 10,), Banco Territorial y Agricola 
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checks numben, 4255, dated August 5, 1932, tor $8().00 (EZ. 28), and 
4353, dated August 16, 1932, tor $a:>O.OO (Ex. 27), were paid or 
negotiated on August 29, 1932, at the National City Bank ot New York, 
San Juan Branch, and there an items ot $478.00, teo.oo and tmo.oo 
appearing on the deposit ticket tor that date (see Ex. 155) (R. 1,5). 

Credito y .Ahorro Ponceno checks numbers 1'1384, dated Octobe:r> M, 
1932, tor $34.00 (Ex. 52), and 17383, dated October 24, 1932, for 
$38.00 (Ex. 51) wen negotiated on November 29, 1932, at the National 
City Bank ot New York, San Juan Branch, and there are 1 tema of $34.00 
and $38.00 appearing on the deposit ticket tor that date (see Ex. l5e). 

Royal Bank check number 4481, dated NovEDber 20, 1932, tor $3:S.OO 
(Ex. 76) 1 Credito y Ahorro Ponceno check number 1788,, cSaied November 
30, 1932, tor $44.00 (Ex. ~). and National City Bank ot New York, sen 
J"Uan Branch, check• numbers 1973, dated November 21. 1 1938, tor $81.00 
(Ex. 100), 2187 1 elated Dec1111ber 14, U32, tor $250.00. (Ex. lOG), an.d 
2191, dated December 15, 1932, tor t,f,2.00 (Ex. 108), were paid or 
negotiated on December 17, 1932, at the National City Bank ot New York, 
San Juan Branch, and the :tin respective amounts ot ts~.oo, ~.oo, 
$61.00, $250.00 and $42.00 appear separately on the depoait ticket 
ot that date {see Ex. 1157) (R. 146). 

In each case the wording on the Treasury form letter ot transmittal, 
attached to the deposit slips which are Exhibits 144 to 1~7, incluaive, 
is "for credit subjeot to check in the special diabursing account ot 
c. R. Fouts, Captain, F.D., U.S.A., special diabursing otticer, P.R.H. 
R.c., san Juan• (R. 147). 

National City Bank ot New Yoix, San J'Uan Branch, check tor t:ee.oo, 
number 391 (Ex. l2Sl), was paid on Ma.7 28, 1932, and there is an item 
ot $26.00 on the deposit ticket tor that date(••• E:t. l~). 

The amount depoai ted by the deposit slip introduced ae Exhibit lM 
is $15,634.40. This amount appears on the ledger sheet tor that a.ate, 
September e, 1931, to the aocount ot the Treasurer ot the United States• 
and also appears on the "Daily Tre.nscripi" ot the Treasury account tor 
September 8, 1931. On the Treasu17 Department torm attached to Exhibit 
136 it ia described as "Deposit on aocount ot al'mY' ad"f&D.oea $1,,64.1..38, 
and misc&l.laneous receipts $iUJ3.02, total $1~,&M.40". There we.a only 
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one deposit ~Y accused on September a, 1931, which was in this amount. 
The four checks, Exhibits 101, 42, 82 and 83, were negotiated on 
September a, 1931, at the National City Bank of New York, san Juan 
Branch (as previously testified by this witness - see R. 129), that 
is, the one check or the National City Bank was paid and the other 
three were negotiated. Since the indorsem.ent on each or the checks 
is a rubber stamp it was •evident" to.witness that they were not paid 
in cash but were deposited to an account on that date. 

(To the question of the law member at this point, "Am I to under
stand that certain checks were deposited to the Treasurer of the 
United States and certain others to a special account", the prosecution 
replied: "The prosecution has brought out that all of the fifty-four 
checks concerned in this case have been deposited; that emounts similar 
to the amounts appearing on the checks appear on the deposit slips, 
and that on the dates they were deposited no other deposits but the 
one on the deposit slips were ma.de by Captain Fouts~ There is a big 
difference between the account of the Treasurer of the United states 
and the special 'account and we are going to explain more about that 
account later on. The two main divisions of the deposits are the 
Treasury account and that one other•.) 

Upon Cl'OSs-examiDS.tion by the defense witness testified as follows: 
Check number 40019 is for $75.00. He had testified the day before • 
that there was an item of $75.00 appearing on the deposit slip for 
November 4, 1931. The abbreviation "T y A" in front or the $75.00 
we.a commonly used for Territorial y Agricola. Check 40019 is a 
manager's check drawn by the National City Bank or New York, se.n Juan 
Branch. He had identified this check as the one entering 1n that 
deposit because the amount in both eases was $75.00, but there we.a 
nothing unusual about an amount ot $75.00. The total amount or the 
deposit of Exhibit 140 (deposit slip ot September 8, 1932) is $1.e,473.74, 
of which $11,753.74 is designated aa checks (R. 150). The adding 
machine slip is attached thereto, the first three items or which are 
the currency gold and silver included in the deposit, and the rest ot 
the items indicate the separate checks in the deposit. 'UJ)on being 
handed an undesign.ated check by the defense, witness stated that it 
went to make up a part of the deposit, and gave his reasons: It waa 
negotiated at the bank on the date of the deposit; it was stamped in 
1uch a way as to indicate that it was in some we.y connected. with 
treasury tun.ds; the teller's stamp appearing on the ticket (deposit slip) 
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is the same which appears on the check; and the amount appears on 
the adding machine sl~p. While the check was not detailed by name 
on the slip all or the circumstances led the witness to reach the 
tirm conclusion that it formed a part or the deposit. Handed 
another check by the defense the ll'itness stated that all of his 
remarks as to the previous check applied to this one also (R. 152). 

1• ~aime Gonzalez. warrant officer, u. s. A:rm:y, Post or San 
J'Uan, Puerto Rico, testified that he is chief clerk and cashier in the 
tine.nee office, Post of San .rua.n, Puerto Rico, and has been performing 
that duty since 1920. During the period from February 1, 1931, to 
December, 1932, he was chief clerk in the finance office, Post of 
San J'Uen. He also did same work for the Hurricane Relief Commission. 
In both of his jobs accused was his immediate superior officer. His 
duties in connection with the hurricane relief work for accused a1 
disbursing officer for the Commission were to prepare the cash book, 
the "account current" and the "schedules of collections". He got 
the data for these records from the Re.lief Commission office in 
writing (R. 161). He worked under accused for about four yea.rs and had 
aeen accused signing, and his signature many times. He examined 
authenticated copies of "accounts current", "schedules of collections" 
and "schedules of funds received" for the period from February 1, 1931 9 

to December 19, 1932, and exp~essed the opinion that the signature 
• of accused appeared upon all of these documents. The documents were 

received in evidence as E:xhibit 158. 

Witness stated that he im.de an analysis of the "accounts current" 
and he identified a typed analysis as the one that he had llll!l.de (R. 162). 
Re obtained all the data on this typewritten sheet frcm the •accounts 
current"• Th• figures shown correspond to the like amounts shown on 
the •accounts current" and are strictly correct. This analysis ot 
the •accounts current", •schedules of collectiows" and •schedules ot 
tunds received" tor the period trom February 1, 1931, to December 19, 
1932, was received 1n evidence and marked Exhibit 159. Referring to 
the analysis, witness stated that the amount tor which accused reported 
himeelt accountable on February 1, 1931, is $490,476.69, the ~ount 
brought forward trom the previous month's account. For the period 
trom February 1, 1931, to December 19 9 1932, accused received from the 
Treasurer or the United states $2,870,000.00,trom local collections 
$55,142.02, and from adjustments $3,193.53, the latter book transactfona 
transferring from one appropriation to another (R. 1e,). One check 
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was canceled and taken up again for $95.00. The totai 8.lDOunt 
accused reported as haVing received as disbursing officer during 
that period was $2,925,237.42, not including the adjustments or 
~3,193.53. His total debits on December 19, 1932, were $3,415,714.11, 
his total credits $3,353,715.64, and his balance due the United states 
on December 19, 1932, '918.S $61,998.47 (R. 164). Witness stated that 
the balance due the United states on December 19, 1932, would have 
been $70,181.47 if it were proved that during thi• period from 
February 1, 1931, to December 19, 1932, inclusive, the accused 
received into his possession, es special disbursing officer tor the 
Puerto Rican Hurricane Relief Commission, an amount or $8,183.00 aa 
collections and receipts in addition to the $55,142.02 which are 
reported. Witness also prepared for accused during the period trom 
February l, 1931, to December 19, 1932, the deposit slips for the 
deposit of funds to the military account and the special account tor 
the relief commission. Witness identified copies of the certificates 
of deposits prepared by him and filed in his oi'tice as a part of the 
records of his office (R. 165). The copies of the certificate• or 
deposit, account of c. R. Fouts, Captain, F.D., as special disbursing 
officer for the Puerto Rican Hurricane Relief Commission, t:rom 
February l, 1931, to December 19, 1932, were received in evidence as 
Exhibit 160. Witness had compared each of these deposit slips with 
the cash shown deposited on the •account current• for the month in 
which each deposit was made and had found the e.mount shown on each 
of the slips, added together, equal to the amount shown on each 
"account current", added together. He thought Exhibit 160 a complete 
file for the period from February 1, 1931, to December 19, 1952, 
inclusive, since he had examined theae deposit slips and round that 
they compared w1 th similar entries on the •accounts current•. AmOng 
the deposit slips (.Ex. 160) there waa no deposit dated September a, 1931. 
Witness examined the letter of transmittal attached to Exhibit 136 
and stated that it said: "Post ot San Juan, P.R., September B, 1931, 
deposit number 53, c. R. Fouts, Captain, F.D., u.s.a., finance officer, 
has deposited with the National City Bank ot New York, San J\lah Branch, 
San Juan, P.R., fifteen thousand six hundred thirty-four and forty 
cents, on account of' army account of advances $14,e41.3e, miacellaneoua 
receipts, $993.02, total $15.634.40"• "A.:rmy account or advances" is 
an appropriation which appears on the books ot the Treasurer of the 
United states, and from which appropriation the tunda are advanced . 
to the various disbursing officers of the Army tor disbursement (R. 166). 
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That pertained to the military account ot accused that he carried 
as finance officer for the Post of San Juan. The "miacellaneoua 
receipts", in that particular instance, also pertained to the military 
account. Witness e:mmined the letter of iransmi ttal attached to 
Exhibit 140 and read it as followa1 ff.Post of San J\lan, P.R., September 
8, 1g32. Deposit number 82. c. R. Foute, captain, F.D., U.S.A., F.o., 
has deposited with National City Bank of New York, San Juan Branch, 
San Juan, P.R., sixteen thousand tour hundred a•Tenty-three and 74/100 
dollars, on account or Army account of advancH $15,722.72, miscellaneous 
receipts $751.02, total $le,473.74". Witnesa had prepared the torm 
he had just read. The "Army account of advancea" and "miscellaneoua 
receipts" pertained to the post or military account. Wi tnesa performed 
no duties in the actual offices of the special diabursing ottioer tor 
the Hurricane Relief Commission, nor did he handle any tunda, checks, 
or receipts ot any kind pertaining to the Commission. A.ccuaed mad• 
the deposits for the military account, and witness belieTed that 
accused also made the bsnk deposits of the Hurricane Relief CCIDllliaaion 
tunds. 

Upon cross-examination witness testified that the "accounts current• 
were correct in every respect (R. 167). They had been inspected and 
found correct by the General A.coounting Office in Washington. 

Upon examination by the court wi tneaa stated that the book ot 
deposit slips ll'hich had been.introduced (Ex. 160) represented all the 
deposits made in connection with the •account current• (R. 168). 

(Prosecution stated that it proposed to show that the cheoka 
receiTed as retunds on the Hurricane Relief Commieaion loans were Dllde 
the physical constituents of deposits made to another account (R. 189)). 

k. Mr. Ira L. Wright testified by deposition (Ex. lel) ·that ht 
is an-e.uditor ot the General Accounting Office, residing in Washington, 
D. c. He is familiar w1 th the accounts of accused as special diabursinc 
officer or the Puerto Rican Hurricane Reliet Commission tor the period 
February 1, 1g31, to December 19, 1932. Witness• ofticial position 
with the General Accounting Office is that of supervisor ot Receipts, 
Audit and Analyzing Unit, Accounting section. His experience as an 
auditor of financial accounts has been that of auditing War Department. 
accounts (exclusive of "V'OUChers covering disbursements) ror the past 
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titteen years, and accounts ot other departments and independent 
ottices durin& th~ last seven years. With the exception of the 
vouchers covering disbursements of tunds, the accounts ot accused as 
special disbursing officer for the Puerto Rican Hurricane Reliet 
Commission tor the period February 1, 1931, to December 19, 1932, 
inclusive, were audited under his supervision. The audit was made, 
evidenced by certificates or settlement covering the period February 
1, 1931, to December 19, 1932, inclusiTia, as follows: 

Period Certificate No. Date 
Jan. 1 to Mar. 31, 1931 G-5203-Ms Jan. 12, l 932 
April 1 to June 30, 1931 G-13004-Ms March 29, 1932 
J'U.ly 1 to Sept. 30, 1931 G-18385-Ms August 4, 1932 
Oct. l to Dec. 31, 1931 G-215611-Ma Nov. 19, 1932 
Jan. l to March 31, 1932 G-34582-Ma Jan. 12, 1933 
April 1 to June 30, 1932 G-38359-Ms March 14, 1933 
July l to Dec. 19, 1932 G-55356-Ms Oct. 20, 1933. 

The records referred to in connection with the audit or these accounts 
are not voluminoua. but approximately ten or twelve. Witness considered 
in his audit all •Accounts Current" (Standard Form 1022). •schedules 
of Collection• (Standard Form No. 1026) and sub-vouchers pertaining 
thereto submitted by the accused as special disbursing officer ot the 
Puerto Rican HUrricane Reliet Commission for the period February 1, 
1931, to December 19, 1932, inclusive, which records are in the files 
or the General Accounting Office. The result ot witnesa' audit was 
ascertained by calculation and was conQidered in preparing the certificate 
of settlement No. G-53356-:Ms dated October 20, 1933, a duly authenticated 
copy ot which is attached to the deposition as Exhibit l. This shows 
the status of the account on December 19, 1932, on which date th~ account 
was turned over to Captain TUnatall. The audit shows that accused 
should have turned over $61,998.47 to his successor, Captain TUnstall, 
on that date, and the records. submitted by accused show that he did turn 
over to Captain TUnstall that amount on that date. In making this audit 
witness did not consider any collections made by accused as special 
disbursing officer or the Puerto Rican Hurricane Relief Commission during 
the period February 1, 1931, to December 19, 1932, inclusive, other than 
those reported on the "Schedules ot Collections• (Standard Form No. 1026) 
aubm.1t1ed by accused tor this period relative to this tund. It, in 
addition to the collections shown on the schedules or Collections 
(Standard l!'Ol'll 1026) tor the period February l, 1931, to December 19, 
1932, inclusive, other tunds were collected by accused as disbursing 
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otticer tor the Puerto Rican RUrricane Relief Conmiasion which wer• 
not reported collected on the "Schedules or Collections•, thia 
would have increased the audited balance due the United states by 
the amount of such collection.a. It it were ahowu that the proceeds 
ot fitty-tour checks aggregating $8,183.00 were received by accused 
during the period mentioned in his capacity aa special disbursing 
officer ot the Puerto Rican-Hurricane Relief Commission and were not 
reported as received by him on the proper "Schedules or Collections•, 
or otherwise accoun'ied tor, this would increase the audited balance 
due the United states by that amount (Ex. 101). 

l. T. Peres Meri, merchant, San J'Uall, Puerto Rico, testified 
that he was employed by the Board ot Alternatea or the Hurricane 
Relief Commission trom the end of February to the end ot November, 
1g31, 1n the accounting section in the loan division ot the Col!Jlliaaion. 
Accused was disbursing officer during this period. Witnesa kept the 
loan book (R. 169) and recorded in it everything regarding the 
accountancy and retunds. He identified the •loan book• which he used 
to keep and it was received in evidence as Exhibit 102. The entries 
in it as to refunds trom February, 1931, up to and including November, 
1931, were in his own handwriting. At the end ot the month accused 
gave him a note or all the retunda on a scratch pad and he entered the. t 
data correctly at the time. He handled no cash or cheeks (R. 170). 
It we.a his belie! that accused made the deposits at the bank during 
this period (R. l'IO). 

m. Rafael Perez Meri, clerk, san Juan, Puerto Rico, testified 
that iie had been am.ployed as a voucher clerk by the Board of Altel'DB.tes 
or the Puerto Rican Hurricane Relief Commission since March l, 1929. 
Accused was his immediate superior ror the period ot February l, 1951, 
to December 1g, 1932, and witness• desk was about tour or rive teet 
trom that or accused. Witness• duties as voucher clerk were to make 
travel orders, receive reports, check all bills received, make out the 
voucher and aubmi t it for signature and bring it to the accused tor 
the check to be made out. Witness handled no ca.sh or checks (R. 171). 
Both cash and checks were handled by accused and he kept them in a 
small lockbox inside the sate. Most eTerybody in the accounting orrice 
had access to the sate but accueed only had acceas to the lockbox. 
Witness had seen accused writing and thought he would recognize 
accuaed'e handwriting. Witness e:xa.mined the loan book (Ex. 162) 
which he identified as such and said that in it were posted the 
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different payments made to borrowers, and the refunds, and e.ny other 
notation in connection-111.th the loan. In his opinion the entries 
of refunds were in the handwriUng of accused :tor the months ot 
December, 1951 (R. 172), ~anuary to September, 193!, inclusive, and 
November and December, 1932. There were no retunda in October, 1932. 
A loan card 11 a document on which all payments to borrowers through 
banks are entered with the notation of any refunds received in con-
11.eotion 111th the contract. Rach card corresponds to a contract. 
'O',pon being handed tifty.-tb.ree documents, witneas stated th.At they were 
loan card,, each card representing a contract, and pertained to fifty
four loan, made"° fifty-three borrowers. The contract numbers of 
the oard1 were 15, 102, 128, 160, 166, 209, 228, 295, 437, 467, ~55, 
~2, 694, ~. a~. 905, 9s2, 101~, 1048, 11a2, 120e, 123,, 151&, 1421, 
1'532, 1612, U:il, 1&8&, 1689, 1741, 1'151, 1'764, 1826, 1849, 2050, !OM, 
207&, IOS9, 21"8, 23&2, 2405, (2il9), 2446, 2480, 2491, 2575, 2643, 
21UO, 2918, 2920, 3018, 3057, and 3139. There lln'e recorded on these 
loan cards all payments made to borrowers and all refunds received 
trom the banka in connection with the contract. Th• fifty-three loan 
cards, aa identified, were received in eTidence and marked Exhibit 163. 
Witness identified some other documents as check registers trom check 
number :5001 to check number 6000 and stated that when a check is made 
out it must be immediately entered on these blank toms coming with 
.the aame book. The cheok registers covering the record ot checks 
numbers 3301 to 6000 were received in evidence as Exhibit 164 (R. 174). 

Upon examination by the court w1 tneaa testified that a copy ot 
the loan card was sent to the bank but did not come back. The letter 
ot credit was signed by the borrower when he got the money, and this 
was returned to the office llhen the :tull amount ot it had been paid 
out (R. 17~). 

a. Frank F. Harding, santurce, }'Uerto Rico, testified that he hAa 
been secretary of the Board ot Alternates ot the Puerto Rican Hurricane 
Reliet· Commission since March, 1g2g. Accused was disbursing officer 
tor the Comniasion between February l, 1931, and December 19, 1932, 
The Qftice was a long room.with wi tnesa• desk at one end and the 
accused's at the other, facing each other (R. 1'15). Witness had charge 
ot the mail book. All moneys received through the mail were recorded 
in the mail book. He identified the mail book. Practically allot 
the entries were in his handwriting. He kept the book from August 6, 
1931, the date ot the first repayments, up to the present date, and 
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e.11 the entries in the book were correct when they were made, in 
so tar as he knew. The mail book was received in evidence and marked 
Exhibit 165 {R. 176). 

o. Joaquin Berrios, San Juan, Puerto Rico, testified that he has 
been anployed since March, 192g, as general utility clerk and ledger 
clerk at the Board of Alternates of the Relief Commission. His desk 
was next to that of accused. Accused made the bank deposits for the 
Commission. Witness had nothing to do with refunds. As ledger clerk 
tor about three years he kept a daily record of all cash receipts 
and payments in the "repayment book"• A "repayment" is money returned 
by a borrower to be credited to his account as a partial payment or 
full payment ot his loan. All such money received was recorded in 
the "repayment book"• He identified the "repayment book•, and stated 
that the entries in it are in his handwriting (R. 177). The book 
was received in evidence and marked Exhibit 166. All entries in ii 
tor the period of February 1, lQ3l, to December 19, lQ32, are in 
Wi tnesa' handwriting and were correct when made. He handled the 
repayment money and gave it to accused who initialed the book as a 
receipt. The initials in the book were those of accused and witnesa 
saw him make them. During the period of February 1, 1931, to December 
19, 1932, witness transmitted $18,965.73 to accused in the form of re
payments. Witness was unable to find records of the physical form 
or the money prior to Decsnber, 1931, but from December, 1931, to 
December, 1932, he transmitted $6,960.73 to accused, of which $1,741.50 
was in cash and the re:cm.inder in postal money orders or certttied 
checks (R. 178). 

P.• William R. Ryan, San Juan, Puerto Rico, testified that he ia 
chief clerk, Board of Alternates, Puerto Rican H'Urricane Relief 
Commission. His duties are the general administration of the office, 
and in addition certain special duties in connection with the loans. 
He had more than twenty years of experience as an office manager. 
Accused's office was practically adjoining his own. Witness always 
had tree access to the records of the disbursing officer tor the 
Commission. He identified certain documents as office copies of the 
"schedules ot disbursements" tor various months from December, 1930, 
to July, 1932, as part or the records of the disbursing office or the 
Puerto Rican HUrrioane Relief conmission, and they were received in 
evidence aa Exhibit 167. He had checked the list of loans, already 
admitted in evidence as Exhibit 9, and had found that the deposits of 
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which tll..e refunds therein listed were a part were all dropped on the 
wachedulea ot disbursements• (R. 180). The wsehedulea of disbursements• 
represent the disbursements made by the disbursing officer covering 
the months mentioned tor loans and other purposes. Witness has been 
chief clerk in the Board or Alternates since March, 1929, has aeen 
the handwriting ot accused "Practically daily•, and has seen him write. 
In his opinion the handwriting on·E:rhibit 13 (letter written by 
accused) and that appearing on the face of deposit slips admitted in 
evidence as Exhibits 135, 131, 132, 134, 133, 140, 136, 1451 148, 1461 

147, 155, 1~6, 154, 153, 152, 151, 150, 149, 1'4, and 157, is that ot 
accused. In his opinion the handwriting or the indorsements on 
manager's cheeks, :Exhibits 01, 93 1 66 1 44, 45, 2l and 23, is that of 
accused and the indorsements were made by him. The prosecution then 
handed the witness the following documents, all or which had been 
received in evidence: 

Twelve (12) manager's checks drawn by Cred,- to y Ahorro Ponc1110, 
Exhibits ,2 to~. inclusive. 

F~ur (•) manager's checks or the Banco de Ponce, Exhibits 66 to 
69, inclusi-te. 

Two (2) manager's checks or the Royal Bank or Canada, .Exhibits 
75 to 76. 

Thirteen (13) :manager's checks drawn by the Banco Territorial y 
Agricola, Exhibits 18 to 27, inclusive, check number 4272, Exhibit 38, 
check number 4139, EJmibit 39, end check number 3754, Exhibit 40. 

Five (5) manager's checks or the Banco Comarcial de Puertor Rico, 
Exhibiis 79 to 83, inclusive. 

Eighteen (18) manager's checks or the National City Bank or New 
York, ssn Juan Branch, Exhibits 90 to 107, inclusive. 

Eighteen (18) letters ot transmittal and documents inclosed, 
or the National City Be.nk or New York, San Juan Branch, admitted in· 
evidence as Exhibits 109 to 126, inclusive. 

:Four (4) letters or transmittal and connected documents tran 
Banco de Ponce admitted in evidence.as Exhibits 70 to 73, inclusive. 

Eleven (ll) letters or transmittal or the Credito y Ahorro Ponceno 
covering twelve (12) loans, admitted in evidence as E:Jhibits 54 to 64, 
inclusive (R. 182).

Thirteen (13) letters or transmittal rrom the Banco Territorial y 
Agricola, received in evidence as EJmibits 15 to 17, inclusive, and 
28 to 37,· inclusive. 
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Five (5) letters of transnittal or the Banco Comercial de Puerto 
Rico, admitted in evidence as Exhibits 85 to 89, inclusive. 

Two (2) letters of transmittal of the Royal Bank or Canada, 
admitted in evidence as Exhibits 77 to 78. 

Witness stated that refunds are reported on the schedules or 
collections by the contract number, the name and the a.mount. The 
fifty-tour checks just handed him were drawn from February, 1931, to 
Decanber 15, 1932. They were paid between U.arch, 1931, and December 
17, 1932 (R. 181-183). He had compared minutely the fifty-four checks 
and the 53 letters of tre.nsmittal, and was able to line up each check 
W1th the letter of transm.1 ttal with which it was received and had 
ascertained therefrom the purpose for which the check 1BS returned, 
the contract and the borrower to which it applied. In order to 
ascertain whether or not any of the fifty--four refunds, as evidenced 
by the fifty-four checks and the fifty-three letters of transmittal, 
were reported, he had audited the general accounting office copies 
of the "accounts current", "schedules of collections" and "schedules 
of funds received", for the period of February 1, 1931, to December 19, 
1932, inclusive, and had found that none of the fift7-four cheeks had 
been accounted for. The total emount represented by these fifty-four 
checks is $8,183.00 (R. 184). 

A repayment is the part of his loan repaid to the Conmission by a 
borrower. Repayments come to the chief clerk in cash, in personal 
checks, and sometimes in money orders. He makes up a form notice to 
the ledger clerk, transmitting the money with the notice. The latter 
enters the amount in his ledger, posting the item in the receiving 
books called the "repayment book", and transm.i ts the funds with the 
transmittal letter to the disbursing officer (i.e., the accused). 
Withess had checked the "mail book" (Ex. 165; R. 185), in which ia 
recorded the receipts of money that come to the hands of the mail 
clerk, in order to determine whether any of the fifty-four checks, 
which apparently had not been accounted for, appeared in it, e.nd had 
found that some of them had been entered and some had not. The book 
had not been carried on continuously. It was used in May, 1930, and 
again picked up in August, 1931. It was really an idea of the mail 
clerk himself. 

Witness had checked the fifty-three loan cards covering tifty-tour 
loans (Ex. 163) against the fifty-four refunds and had found no entry 
on tham as to any of the refunds in question. 
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The prosecution stated at this point that it would like to 
complete some evidence promised earlier in the trial and that M:r. 
Norgard had testified that check number 391, Exhibit 129, in the 
amount or $26.00 was drawn by the National City Bank or New York, 
San Juan Branch, on Y.tay 11, 1932, to the order or c. R. Fouts, F.D., 
to cover a refund or Baldomero de Leon, contract number 1725, was 
paid by the same bank on May 28, 1932, and that a check of a similar 
amount was a physical constituent or a deposit ma.de to the Treasurer 
or the United States by the accused on May 28, 1932. Earlier in the 
trial this check was used as a standard or comparison for the in
dorsement. 

Upon being asked to examine the •schedule of collections" tor 
July, 1932, and to state what reference is made on that "schedule of 
collections" to contract 1725 in the name of Baldomero de Leon Rosa, 
rt tneas stated that there is an itan showing that the National City 
Bank remitted a $26.00 refund under that contract number for that 
borrowed (R. 186). 

Upon cross-eXl3lllination by the defense w1 tness testified that during 
the period covered by these "accounts current" the "schedules or 
disburse:nants" were 1n the general custody of' the voucher clerk and 
witness had access to them. He was not a handwriting exp art but would 
say that Mr. Perez• handwriting was Tery similar to that or accused. 
His own was not. He had never been a disbursing ot'1'1cer but he knew 
the actual construction or the "account current" w1 th its "schedules 
of collections", and thought that he was qualified to testify as to 
the method used in reporting moneys disbursed by a disbursing officer. 
The "account current" shows both checks and cash but does not specity 
(R. 187). 

Upon eJaU11ination by the court, witness testified that he thought 
accused always entered the retunds on the lban cards since the entries 
were in accused's writing, according to witness' observation. The 
"schedule ot collections" 1'18.s the disbursing officer's duty. There 
were hundreds ot refunds other than those represented by the checks 
i:n evidence before the cqurt. While w1 tness was chief clerk the clerks 
in the ot~ice ot the disbursing officer were under the control of 
accu.ted. There had been tour such clerks but there was then one. 
The sections in the office were the "loan section", the "disbursing 
section", and the "engineer's office". When going at their peak 
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there were about titty,-one clerks in all the other sections (R. 190). 
The great bulk or clerks was in the "loan section", where there 
were about twenty-five.· The mail clerk had instructions to send 
refunds to Witness to keep the account of the loan record, and witness 
sent theae refunds and the letters to accused with the check attached 
as per his (witness') memorandum. In some instances the letters 
did not come to him but went direct to accused. In every instance 
where witness had requested a rafi..ind he noted the tact or the refund. 
The office should have pel!Jl.8.D.ent records showing that titty,-tour 
checks crune in as refunds end also the records in the loan division. 

To questions by the defense, witness testified that the "dis
bursement section" under the control or accused handled all the loans 
for the "loan diVision" (R. 191) and wss responsible for some 
$11,000,000.00, practically all of which was disbursed through this 
section. Accused was always asking for more help which was given 
him and obtained back as his work eased orr. This was not always 
experienced financial help but just what they could get with the means 
at their disposal. Most of the help was borrowed from the Insular 
government. They 'M3re said to be accountants, but they were overrated 
(R. H2). 

!l• Captain J • L. '.::'Unatall, Fine.nee Department, was recalled as a 
witness for the prosecution nnd, having been reminded ths.t he was still 
under oath, testified that he was then special disbursiIJe officer or 
the Puerto Rican Hurr!cEUie Relier C01m11ission, having taken over the 
duties by transfer trom·accused on December 19, 1932, pursuant to 
War Department Special Orders of December 2d and 3d. When he took 
over the office accused delivered to him his official check on the 
Treaaurer or the United states f'or $61,998.47. No cash was turned over. 
at the time (R. 192). A tew days attar December 19, 1932, accused 
pulled three checks out of his shirt pocket and handed them to witness 
sayitig he had found ~hem a.nd since he had closed his account and it 
would require opening a new account to handle them, would witness take 
them and treat them as~initial receipts of hie own. The checks were 
manager's checks, one or the Royal Bank o:tQulada tor $17.00 to apply 
against contract 566, one or the Credito yAhorro Ponceno tor $239,00 
to apply against contract 609, and one or the National City Bank :tor 
$21.00 to apply against contract 3049. Witness took the checks and 
they were accounted for on his "schedule or collections" tor December. 
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Witness was handed fifty-four checks introduced in evidence as follows: 
Banco Comercial checks, Exhibits 79 to 83, inclusive; Banco de Fonce 
checks, Exhibits 66 to 69, inclusive; Credito y Ahorro Ponceno checks, 
Etllibits 42 to 53, inclusive; National City Bank of New York, San JUan 
Branch, cheeks, Exhibits 90 to 107, inclusive; Royal Bank of canada 
checks, Exhibits 75 and 76; and Banoo Territoria.l y .l\.gricola checks, 
Exhibits 18 to 27, inclusive, and 38 to 40, inclusive. He then stated 
thnt the three checks he had just testified about were not included 
among 'those handed him. Since the date on which accused turned over 
to him the three manager's cheeks referred to, accused h·ad turned over 
no other funds whatever. Witness was handed the following letters 
of transmittal: from the National City Bank of New York, San Juan 
Branch, already admitted in evidence as Exhibits 109 to 126, inclusive; 
four letters of transmittal fran the Banco de Ponce already admitted 
in evidence as Exhibits 70 to 73, inclusive; eleven letters of trans
mittal from the Credito y Ahorro Ponceno already admitted as Exhibits 
54 to 64, inclusive; twelve letters of transmittal from the Banco 
Territorial y .Agricola already admitted as Exhibits 16 and 17 and 28 
to 37, inclusive; two letters of transmittal from the Royal Bank of 
Canada, already admitted as Exhibits 77 and 78; and five letters of 
transmittal from the Banco Comercial, already admitted as Exhibits 85 
to 89, inclusive (R. 193). He then stated that each letter of trans
mittal identified a corresponding check. There are fifty-four checks 
and fifty-three letters or transmittal, one letter or transmittal 
carrying two checks. Witness was handed the documents received in 
evidence as Exhibit 158, comprising the "accounts current", "schedules 
of collections" and •schedules of funds received" for the period ot 
February l, 19:31, to December 19, 1932, the signature on all of which 
had been identified as that of accused, and asked to describe the 
Whole transaction of accounting made on those records by a disbursing 
officer. He replied that a disbursing officer takes up on his "schedule 
of funds received" and "schedule of collections" all receipts coming 
into his possession during the period covered by the corresponding 
"accounts current". All receipts are taken up on these fonns except 
transfers to his credit by the Treasurer of the United states. The 
total receipts, as shoTiil by the "schedule of collections", is carried 
to the "schedule or funds received", and from that schedule to the 
"account current", both front and back. All or the fifty-tour checks 
handed him were drawn between February 27, 1931, and December 19, 1932, 
and apparently were paid by the banks on which they were drawn between 
March 30, 1931, and DecEmber 19, 1932. Re:t'unds are identified on the 
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•achedule of collections• by date, reterence or receipt number, Dalll.e 
ot remitter, the purpose, such as retund of balance remaining on 
loan, giVing the contract number and name ot borrower, the reason tor 
the retuncl, and in the amount colun:n the amount of each aeparate 
ret'und (R. 19,). Witness had examined each of the •accounts current• 
and the supporting papers tor the period of February l, 1931, to 
December 19, 1932, inclusive, and had found that the totals shOl'ill by 
the •schedules of collections" and the •schedules of tunds received" 
agreed each month with the corresponding "account current". In 
c.ddition to e:mmining thom he had made an analysis ot the •account 
current• and the supporting "schedules of collections" tor that period, 
and had prepared and checked up, together 'W1th •rrant otticer 
Conzalez, this analyais of accounts of accused already received 1n 
evidence as Exhibit 159. The result of the check showed that the 
analyaia ns correct. It showed that the cash collections for each 
month of the period is in monthly agreement w1 th the cash deposi ta to 
accused's official credit during :the same month. This means that his 
•account current• shows tb.a t he deposited each month the exact e:mount 
Which the •account current" and the •schedule ot collectiona" shows 
he received, and no •account current" carried any cash forward to the 
next month. The analysis made on the back ot the •account, current", 
which 1• what is known as the •cash analysie", shows that, for each 
month during the period, the cash vouchers, shown as credit in the 
cash analysis, are in exact monthly 98reement w1 th the total cash shown 
as haVing been received from the depository as a result of cashing 
official checks. Stated. in wprda the court will clearly understand, 
the back or the •acQOunt current" in the •cash analysis" debits the 
cash collections and debits the cash obtained from the depository by 
cashing official checks. The total of the two then represents the 
total debit tor which the officer (R. 195) is accountable on that 
•account current•. Then the oash credits take credit for the total 
ot the vouchers paid in actual cash end also the cash deposits to his 
official credit, the sum of the two representing the total ot the 
ofticer•s credits for the period, 'Which is to say that on each ot the 
•accounts current" the total debits ot cash emctly ccnpenae.ted the 
monthly cred1ta ot cash, no cash accountability being carr1 ed torn.rd 
and no cash on hand to close the month. 11'1tness had me.de an investi
gation to ascertain whether any ot the fifty-tour refunds in question, 
aa eVidenced by the bank letters ot transmittal end the cheeks 
thamaelvea, were picked up on the achedule of collections tor the 
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period ot February l, 1931., to Deoember 19, 1932, and could not tind 
that any of the titty-four refunds in queaUon had been picked up 
on the "schedules of oollectiona" or the •schedules of tunda rece1 nd•, 
or on the "accounts current". Therefore, 1n hie opinion, DD one ot 
the titt)"-tour refunds had been accounted tor. Be knew aa a m:tter 
ot tact that the fitty-four retu.nda are not picked up on any ot these 
three torma. Re not only looked to eee it they had bHn picked up 
directly, but to see it he could ottaet them in UJ' •7 (R. 198). 
J'rom hie 1nnat1gat1on there 111 nothing to indicate that they ha.Te 
been accounted tor. He had checked the loan oards cOTered by the 
fitty-three oontracb attected by the titty-tour :refunds and no one 
ot the titty-tour retu.nds had been picked up on the loan cards. The 
loan book is a longhand ledger to cover loan contre.cta, one line to 
each loan contre.ct. It shows the amount of the loan, the name ot 
the borrower, the various payments mde to the payee through banks on 
such loan contract end retu.nds made by the banks against such contract. 
It does not show repayments. He had checked the loan book through 
twice to aee it any of the tifty-four refunds in question had been 
picked up or shown in it, and at the time he completed both checks no 
one of the refunds was shown in the book. The printed wording ot the 
certificate on each of the "accounts current" tor the period trom 
February- 1, 1931, to December 19, U32, inclusive, 1s the seme on all 
the "accounts current". In plain Englieh it means to a disbursing 
otticer that the accountability carried on the "account current" 111 
true according to the best of his knowledge and belief and the records 
available (R. 197). The "repayment book•, aclmitted in evidence aa 
Exhibit lM, is carried in the office of the Board of Alternates of 
the Relief Commission by Mr. Barrios who presents it to 1f1tneas (dis
bursipg otticer) llhenever he turns onr to him a repayment trom a 
borrower, and in which the witness enter, his in!tiala nth the date to 
show that he received the payment. All the repayments shown in the 
book, excepting those carrying 111.tnese' 1nit1ale, he bad checked against 
the retained "accounts current" ot accused tor the entire period ot 
his s.ccountabili ty, and he had found each one of the repaymente which 
he checked picked up on accused'• retained •schedule of' collectionsw 
(R. 199). 

Upon cross-examination by the defense 1f11neea testified that it 
one or more ot the tif'ty-tour check• had been uaed as the physical 
ccmponenta or constituents ot otticial deposits and had been deposited 
in addition to what accused aclmita as having been received 1n hi• 

http:contre.ct


(202) 

"account curren'\"" then he would have been out ot balance by exactly 
that amount. No one ot the ti.tty-tour retunds as evidenced by the 
checks and the letters ot transmittal, haa been accounted tor on 
the "account current•. He could not say how many, it l!D.1, ot the 
check• were used as the physical COIIStituenta or the various deposits 
shown on the •account ourrent", but the checks and the letters ot 
transmittal had not been accounted tor (R. 204). 

Upon e:mmination by the court w1 tneaa teatitied that in ettecting 
a deposit through a-depository to a disbursing credit with the 
treasurer three copies ot the deposit slip are made out. ':they are 
ot ditterent colors, but the original., regardless ot the colora, goes 
to the bank tor tranami ttal to the Treasurer ot the United states. 
The triplicate stays with the bank and the duplicate is delivered back 
to the disbursing otticer as evidence ot his deposit. The loan book 
is an adm1n1atratiTe accounting record kept tor the chairman ot the 
Board ot Alternates (R. 203i). It is not required by tine.nee regulations. 

The fifty-tour checks represent refunds called tor by the chairman 
ot the Board ot Alternates from the banks, trom which, according to 
the loan contracts, the borrower receives his money. When the retund 
comes in, in~whatever torm it is, it is turned over to the disbursing 
orticer, being official funds, and then it must be used either tor the 
payment ot cash vouohers or, in lieu ot that, it must be deposited to 
his official credit. The refund money cannot be used tor making new 
loans because that 1a an administrative action ot the Boe.rd. Retunda 
show in the loan book. All the retunda shown on the retained copies ot 
the accountancy papers ot accused for the entire period ot his accounta
bility are shown in the loan book. No one ot the fifty-tour retunds. 
in question is shown on eit.b.er the loan book or the loan cards, and 
none ot them is taken up on the "schedule ot collections" (R~ 20~). 

Accused was special disbursing officer for the Conmission and 
w1 tneaa haa the same title. so tar as he knew accused's duties were 
the same as his. Witness disburaea other tunds than those ot the 
Commiaaion, but under separate symbol numbers. Upon being asked it 
there is such a thing as a special account in connection with the 
Relief Camniasion, it he has a special account in the same way as 
accused, or it there is any special account other than the government. 
account, witness replied that he had no accounts tor the HUrricane 
Relief Commission·except his accountability at and with the United 
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States Treasury under a special symbol Dlllllber assigned to h1m for 
his sole use in that o1'1'ice. All moneys receiTed, whether retund or 
repayment or of whatever nature, ahould be deposited to the TreaBUrer 
ot the United States, unless it is used to make cash disbursements • 
.\ refund ot its Tery nature would not be in cash (R. 00~). Witneas 
could not conceive how it could ever be anything but a manager•e 
check. To use these fllnds tor cash disbursements accused would he.Te 
to cash the check. Thia could be done and would be proper but no~ 
customary. He could go to the bank and cash the check and go back and 
use the oalh tor cash vouchers. It would make no difference to the 
account. In either case the diabursing otficer would debit the retunda 
and take credit tor the amounts paid out or deposited or a combination 
of both. However, when a diabursing officer has ofticial checka and 
a goTermnent depository is handy, it is not cuatomal"J' tor a disbursing 
officer to cash such checks because at the aeme depository he could 
oaah an official .check. · The loan book 1s administratiTe accounting 
and is not officially required by regulations. so tar as the Chief 
ot Finance and the General Accounting otfice are concerned, they do 
not know that the loan book exists and they do not care. They look 
for retunds which are required to be shown on the •schedule of oolleo
tions" and.of "tunda received•, and carried to the •account current•. 
The chainnan of the Board of Alternates required that retunda be 
entered in the loan book so that by looking at it, as each line carriea 
a separate loan, he can get the entire picture ot the transactions, 
in addition to the loan card. If the chairman or the Commission looked 
at the loan book, or the loan card, he would get the impreasion that 
these refunds had not been made by the bank. The card shows the amount 
of money paid into the bank to the credit of the individual by voucher 
number and month, and by looking at this the chairman of the Board or 
anyone else can tell at a glance how much money has been paid into 
the bank to the credit of the borrower (R. 206). The loan cards also 

· show the refunds. Unless he saw a refund marked on the card he would 
not know of any refund. Refunds show both on the loan card and the loan 
book. Repatments show in another place. The loan card, or a cop7 of 
it, goes to the bank. All the bank retums w1 th a refund is the lethr 
or transm1ttal and a tom. 20, · together w1 th their check tor the re
funded amount. Form 20 shows the receipt o! the borrower !or the moa•1'• 
he has actually dre.wn from the bank. It you take any loan card and 
the corresponding form 20 you will see how much_ has been placed in 
the bank to the credit or the borrower. SUbtre.cting therefrom the 
amount shown on the card as refunded before it reached the borrower. 
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then you would loolc tor torm SO, ahonng the receipts or the borrower 
tor such amounts •• he had rece1Ted. Witnesa had audited the loan 
book and it •a months betore he could get it in balance because 
the total amount ot retunda ab.own by the loan book did not agree 
with the retunds shown by the retained accounting papen ot accused. 

To questions by the 4etenae, Witneea gave hia opinion that he 
haa approximatel7 the aeme amount ot work that the •ocuaed had during 
hia lut tn montha, but the •eohedul•• ot diabureeente" ahowed that 
at one time the work tor the Relier Comm.iaaion 11aa very heavy, aeveral 
t1mea larger than at present (R. 207). 

r. Colonel 1'. :r. Behr, Chai:man ot 1he Board ot AlternatH, Puerto 
Rioan-HUrrlcane Relier Ccmaiadon, •s recalled aa a wi'tneaa tor th• 
proaeoution, and testit1ed that the authority tor the deposit or loan 
aoney at T&riou banka in the 181.and ot Puerto Rico was conterred by 
CongreH on the Colllllission, who in tum delegated it to "the Board ot 
J.lternatea by an order apprOTed by the Comm.lesion which had previously 
received the approbation or the General Accounting Ottice. Witnua 
identitied aane dooum.ente handed him, the tirat, an. extract copy of 
a •radio• addresHd to the cbaiman of the Board ot .Uternatea stating 
that the procedure for the loans had been eubmitted to the General 
.A.coounting Office tor its action and e:pproTB.l; the second, an extract 
copy ot a •re.dio" adtlreaaed to the chairman or the Board ot Alternate, 
atating that the General Accounting Ottice had approved intormally 
thd procedure (R. aoe); and the 1hird, a true copy ot the Ccmmiasion 
order dated Jla;r 15, 1g29, outlining the general procedure. · The first 
•radio• 1a dated M&Y ll, 1929, the second May 14, 1929, end the third 
May l~, 1929. The app:ron.l. ot the General Accounting Ottice had to be 
iDtormal beea.uae that ottic• dc)ea not actually approTe any proposition 
other than on facb or transactions that haTe actually occurred. Wi tneaa 
1a the ouetodiu ot the originals ot the documents mentioned and his 
oertiticate appears on each one in his own handwriting. The three 
4oCWllente ..r• reoeiTe4 in eTidence aa Exhibit 1&8. 

DUring th• period accused n.a special disbursing otticer, the 
distribution ,r the pe:raODllel in the office ot the Board of Alterm tea 
was ae tollowes The accounting section of llhich accused na in charge 
eoaa1aie4 ot tour aeaiatants beaidea himself. There were approximately 
)etween titty and sixty other olerka in the oftice charged with the 
preparation., checking and completion of the applications ao aa to be in 
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a state to be approved and that payments could be made thereon. Each 
application bad to pasa through torty-three ditterent hands tor 
checkin6• That 4.id not include correapondenoe to correct certain 
detects, or mattera pertainiJJg to legal subject,, such as title, 
mortgages, and ao torth. So tar a1 w1 tueaa waa aware acouaed nrnr 
asked tor additional help, but preterred to do certain parts or the 
work himselt. Rad he made a request tor additional help he would ban 
gotten it (R. 209) • 11'1tneaa •• handed titt;y-tour manager• a checks 
aa tollowa: eighteen ot the National City Bank ot New York, san J'\1an 
Branch, bhibita 90 to 107, incluain; two checks ot the Royal Bank 
ot Canada, Exhibits '71S and 76; tin checka ot the Banco Cmercial de 
Puerto Rioo, Exhibits 79 to 83, inclusive; tour checks ot the Banco 
de Ponce, E:chibits 66 to 69, inclusive; twelve checks of the Credito 
y J.horro PoncNio, Exhibits ~2 to 53, incluaiveJ and thirteen check• 
of the Banco Territorial y Agricola, Exhibit• le to 27, iaclu1ive, 
and 38 to 4C, inclusive. Re stated that the total of theae checks 1a 
ta,183.00. During the period of February 1, 1931, to December 19, 
1932, inclusive, there was no authority ot law or:mgulation tor the 
aecuaed to retain aa aalary, pay or emolument of any kind any portion 
of the tunda coming into hie posseaaion as special diaburaiJJg otticer, 
or any portion of the tunds represented by these tittr-tour checks. 

When accuaed was relieTed aa special disburaing officer tor the 
Commission, he left Puerto Rico close to the end ot December, 1932. 
About :February 1,th or llSth there was an occasion to aend a tracer 
:trom the Board of .Alternates to one o:t the banks with reference to a 
refund check, and upon inveatigation it n.a aseertained that the two 
checks in queation bad been sea. t by the bank concerned, but had not been 
taken up, so tar as w1 tnus could ascertain, at the time on accused'• 
paper, (R. 210), Witness sent a letter to accused outl1n1ng briefly 
what he bad ascertained and stating that on account ot his temiliarity 
with th_e pa:pera, due to his handling many ot them personally, he be
lieved e,ccused could straighten out the accounts it he ceme to Puerto 
Rico. Witness identified a copy or the letter, dated March 11, 1933, 
that he a,nt to accused. It was offered in evidea,ce by the prosecution 
but wtthdr!lwn upon objection by the defense that it was-not good 
evidence since the w1 tneaa who wrote 1 t could teatity in person. 
Witness thereupon refreshed his memory from the letter and testified 
that, in addition to what he had already stated or the contents of 
the letter, he had made, as chaiman of the Boa.rd of Alternates, two 
propositions to accused in it, one_that he come himself to Puerto Rico, 
and the eecond that w1 tneaa take up the matter w1 th the COllllll1Hio:i,. 
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to request authority to send him down there in order to give him an 
opportunity, by haVing aTailable all the records, to straighten out 
his acOCUlllts if possible,_since it would be impracticable to send 
the records up to his station at that time, and in fairness to ac
cused he wanted to give him every opportunity to adjust his accounts. 
Witness received a "radio" from accused accepting the second propo
aition (R, 211). Witness was permitted to refresh his recollection 
from a diary kept by him in shorthand, and then testified the. t 
accused arrived in Puerto Rico on the transport Chateau Thierry at 
9 a.m. on April 3, 1933, on the same day there was a meeting ot the 
Boe.r4 of Alternates. Captain TUnstall and Ur. Ryan were also present 
at the request ot 1r1tnesa (R. 212-2.1.3). .Accused appeared before the 
Board, and, in the preamce ot Captain TUnetall and Mr, Ryan, "He was 
apprised of 11h7 he ha4 come to Puerto Rico, advieed ot hie consti-
11utional right• end warned that anything he might atate might be used 
against him• (R. 21.-1). ~eN were no minutes kept ot the meeting of 
the BOard on that date or ot any meetill8 of the Board when accused 
ns preaent, although they were official :meeting• called by w1 tneae, 
He read to accused a list outlining the atepe followed in the office 
of the Board of ilternatea as to the shortagH that they could not 
account tor,.-and handed him a list from six be.nke with the checka, 
asking him it he had anything to say-, J.ccuae4 looked at them and 
atateds •1 think there ia nothing to say but tor me to make offer of 
reatituUoA•a and a little afterwards he stated.a •I think that the 
amount ot the shor-tage 1• a little more than you have it". Upon 
objeotion by the defense to the aclmission of thi• testimony, on the 
ground that it had the •amblanoe ot a confession• and was not voluntary, 
W1tneH, 1n response to queetione ot the court and the detenH, teetitied 
that no promise was made to the accused and there na no action on the 
part of w1 tneea that •would tend to have acoueed thiDk• that he was 
forcing anythill8 on him. He told accused in reterence to his otter 
to make reatitution that he would eubmi t that p:roposi tion to the 
Commiaaion nth the reoonmendation of the Boe.rd that th• proposition 
be referred to hi• chief of \ranch tor such consideration aa he aaw tit 
to giTe it, Th• objeotion ot the defenae we.a properly overruled. 
1'1tneas teatitie4 that h• aaid to aoeuaads "Then, when you aigned 
7our lut account current tor D•c•ber, l9Z8, you knew you were short", 
to which aoouaed replied.a "Yes, I IIUJ)poae I 414•~ A.ocuaed we.a excuaed 
trom any further atatement cm that day. On the tallowing day he came 
to ntneaa• office od aaked tor certain papera to be brought to him 
in order that he oould oheclc 111 th the °liat ae it had been prepared 
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by witness' assistants under his superrtsion. The total ot the list 
prepared prior to accused's arr1Tal was $8,038.00, but tha result 
ot the· checking disclosed that the total mount of the shortage was 
$14?i.OO more, :making a grand total ot $8,183.00. Witness was handed 
the tifty-threa letters at transnittal, which were described to him. 
by their sources and their seTeral exhibit numbers, and asked to 
state the date and the circumetances under which he first saw them. 
He stated that on the morning ot A,pril 4, 1933, when accused started 
to check the accounts he withdrew from his pocket a paper and asked 
that certain papers be brought to him that were in the office sate, 
stating that these papers were in a manila envelope 11'1 thout address. 
Witnaas,directed Captain Tunstall to get this envelope which ha did, 
and it was turned over to accused. The contents of the envelope were 
the letters of. transmittal which had just been handed to witness. 
Accused used them in connection with certain of his papers. Witness 
then took possession ot them and they remained in his•possession under 
lock and key until he was requested to turn them over to the trial 
judge advocate (R. 21~219). The pal)ers were used 1n chacking l)ayments 
tor the accounts of borrowers, and refer to refunds. Th• tact that 
they were in the safe •• not known to w1 tneH up to the time that 
accueed asked that they be brought to him. They are pal)ers that 
ordinarily would be in the records ot the office accessible to all who 
have charge or those transactions, and ot which w1 tnees was CW!ltodian. 

Upon cross-examination by the defense witness test1fi9'd that his 
office had a vault and a aeparate small safe in which they placed · 
valuable papers. He was in charge ot the office, and papers in the 
Te.ult or sate are, in a senae, in his official possession. Accused did 
not take the letters which referred to the fifty-four checks with him 
when he left the island. It 11as ordinarily a usual proceeding to keep 
minutes ot all official board meetings (R. 220), but they were not 
kept of the meetings described by 11'1 tneas out of consideration tor 
accused and because two other men were present who were not members ot 
the Board. 

There_'llll.s other work required ot the section of whioh accused 
ns head bHides keeping J>ep era since, as disbursing ot:ticer, •all 
papers l)erta1ning to diaburaameo.ts were done or carried out by the 
accounting section" (R. 221). Other money ,as apent in addition to 
that :tor loans. During the time ot accused'• accountability as dis• 
bursing otticer ot the COmmiasion, a part of $100,000.00 •• expended 
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tor aeeds and aeedling1; pan ot $50,000.00 tor adminiatre.Uoni a 
pan ot ts,000 1000.00 tor achoola and roe.di; and a part ot *1,,0001 000·.oo 
was expended tor 1:naular and rural roadae Thia •s in e.d41Uon to · 
the money appropriated tor loana (R. 222). The greater pan ot thia 
1144 been diebursed b7 accused (R. 223) • · · 

'Ul>on redirect examimtion 111 tneu testified that the lettera at 
transmittal are supposed to be tiled in the individual tile ot each 
borrower uauall7 called II jacket••, lhere all papera pertaining to a 
particular loan are kept. '?hHe "jacketa" are tiled in. the tile 1'0all 
ot the ottice of the Board of Alternates (R. 227). 

Vpon emmination b7 the oourt w1 tneas testitied that the titt7-
th:ree letters of tre.nsmittal, which were discovered onl7 after accuae4 
retuned, came into the Commiaeion•a ottice througb. the regular :pro- _. ·· · 
oedure. The7 were tiled in the mail book end referred to the tile · 
clerk who gets the Jackets and papers ccncerned and takes th• to the 
chief clerk• '!'he chief clerk then tranamita all the papera 1r1th the 
check to accused. Theae receipts aa the letters e&ne in with the 
oheoka YIN recorded in the mail book, ahorlll8 the emount ot aone7, 

.. the check number and the loan contract number (R. 228) • 

.!.• Captain z. L. TUnatall, Finance Depar1iment, n.a recalled aa a. · 
Yitnesa tor the prosecution and testified that the fift7~four checka 
(heretofore repeatedl7 described by exhibit number•) totaled $8,183.00. 

· H• wu present at the meeting of the Board of Alternat&1 held on .April 
154 at the requeat of Colonel Behr. Colonel Behr aaid to aocuae4s 
•I aup:poae you know the purpose or object ot this meeting?• Accuae4 · 
r91>lie41 .•I clo• (B. 231). Colonel Behr then said to accuaeda "You · · 

.4oJ:L't ha.Te .to me.lee en7 atatanent unless you want to, or answer any 
queationa•, and then. read to him the 24th Artiele of war. · No inducement 
•• ottered aeouae4 and no tilrea"t1 were made to him. J.:tter theae · 
preliai,nariea and the reading ot a ate.tement the Colonel handed accuae4 
a batch of checka and a tn,ewritten list ot checks, bank b7 bank, tor 
uaminatioa by aeouaed. Accuaed 'liook what the Colonel had handed to 
hill and ahuttle4 ths rather cuuell7. Attar a moment•s pause 
Colonel 138hr aids "Do you care to make an7 statement?• to which e.e
cuee4 repl1e4s ltNo, I don't auppoae there 1a anything I oan •"1 
a:oept_ to :make otter ot reetitlltion•. Aocueed continued to tinge:r 
the paper• handed to him and the~ tumed to Yi tneaa and aaids "TUnatall, 
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Will you bring me the large manila ennl.ope, umnarked, out ot the 
ott1oe ea:te•. W1tneea proceeded to the eat• and tound a :J.,arge 
umarked man1la envelope 11b.1ch he brought in and handed to Colonel 
Beh!I. '?he latter handed 1t to accused who opened it and pulle4 
aome papen from it (R. 23&-233). Acouaed then rflD8.l"ke4s •1 beliffe 
the ahor~e 11, a little more than you have made 1t•. One ot the 
•tatanent1 w1tneaa heard at ·the meeting was th.at of Colonel Behr 
to the aocuaeaa "Then, Captain Foute, at the tiJlle you signed your 
account current tor Dectlllber you knew you were short•, to Which ac
cused repl1eda "Yea, I suppose! did". One afternoon in .April 
towards the end ot accused' a "f1 Iii t he na 1n w1 tneaa • car and said 
to w1 tneaas •Colonel Behr queatioDed me again today about theae 
retunda. J'rom hia queat1on1 he seemed to be trying to find out wha'\ 
I did with these tunda. I did not give him any eatiataction becauH 
I di4 not care to cliacuH this phase ot 1t. All I do care to u.y 
18 that I received no penonal benetit froa theae tunda and have none 
ot them at preaent•. Witneaa replied: •1 don't aee what that ha• 
to .do w1 th your te.ilure to account tor ottieial :reoeipb•. Acouaed 
then changed the subject and it was not brought up again. . Wi tne11 
found the manila envelope in the lower part ot the open compartment. 
ot the office sate (R. 234-235). 

Specitication, Charge III. 

In addition to the evidence previously noted w1 th respect to the 
·· •account current• and •schedule ot tunda received" tor the perio4 
December l to 19, 1932 (part ot Ex. 158), and to manager•a checlca,·, 
National City Bank or New York, Sen J'UAn Branch, number 21.87, date4 
Decaber 14, 1932 (Rx. 1015), and number 2191, dated December 15, 1938 
(Rx, 10&), the turther evidence under the_apecitication Of Charge III 
may be aummarised substantially ae tollowas. 

t. William :r. Ryan, chief clerk, Board ot Alternates, testified 
thd °ihe signature to the certificate ot the 4uly a.v.thenticatecl copy 
ot the •acoount current•, dated Deeembel' 19, l93B 1i>art ot Rx. 158),
•s, 1n his opinion, that of accuaed (R. 181). The ~rious- enttiea· . 
made on that •account current• tor December 19, 1932, ooTer the period 
trom December 1 to 19, 1932. December 19, 1932, ia the date ot the. 
entry on the "schedule ot funds received", dated December 1. to 19, 
1932. The •schedule ot collections" dated December 1 to 19, 1938, 
cover• that.period. 'l'he certificate at the bottom ot the •account 
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current" dated December 19, 1932, reads: "'.1. oerUty that tb.e aboTe 
1a a true, t'ull and correct account ot all moniea oom1ng into my 
poaaeasion_ on account ot the United state• during the period stated 
under my otticial bond aboTe mentioned excepting the emounts reportecl 
in the following accounts rendered under said bon4, none; a balance 
or nothing is held as stated on the raver•• hereof. san Juan, P.R., 
December li, 1932. o. R. Fout•, Captain, F.D., u.s.~•• special 
disbursing otticer P.R.:s:.R.C." An eJBmination ot the transactions 
11hown on the tace ot this •account current• shows that it is rendered 
tor the period trom December 1 to 19, 1932 (R. 182). National City 
Bank of New Yom, San Juan Branch, check number 2187 (Ex. 10!5) •• 
drawn on December 14, 1932, and paid on December 17, 1932. Thia 
check could have b&en accounted for by having been taken up on the 
achedule ot oollectiona, which ia the proper way, or turned over b1 
the special disbursing otticer (accu.e4) to his aucc•••or (R. 184.). 
No reference whatever to thia checlc is made 1n the •account curru:\" 
and the "schedule ot collections•. Having before him the letter ot 
transmittal (EX. 125) which goes with this check, and the check iteelt 
(R. 10!5), wi tnese exemined the "schedule ot collections• and the · 
•account current" tor December, 1932, and stated that no reterence 
,rhatenr te the retund evidenced by check number 2187 (R. 105} appee.ra 
thereon. Upon being handed National City Bank ot New York, San Juan 
Brench, check number 2191 (Ex. 106) and Nation.al City Bank letter ot 
transmittal ot December 15, 1932 (Ex. 126), ,ritneH atated that the 
1tam does not appear in the •schedule ot collections• or "account 
current" tor December, 1g32 (R. le?SJ. 

Upon oroaa-exmninaUon by the detenae, Mr. Ryan testified that 
he could not tind these two oheck• in the "aooount current• (R. 187). 
According to the cheoka the7 were negotiated at the bank on December 1,.
1932. 'rile tin.al "account eurrent" tor Deccber 11th balancea. It 
these two checks nre deposited to the Treasury account e.nd ,rere not 
reported on that •account current•, .there would be aomething 'll'?'Ong 
with that balance, •enrything being in order". Buppo•ing eTe1'7thi.Dg 
was not in order and an. amount •• 4epoa1te4 to the tn11 ted Sta.tea 
Treaaurer ~t ,raa not liated, the account would not then be out ot 
balance it this amount had been put in to take up acme other amount. 
It more money were deposited than ahown aa receiTed the aoeount would 
be out ot balance (R. 188). 

Upon redirect e:mmination ri tn.eH teatitiel: tha11 1be •aohedule ot 
oollec'tiona1t tor December, U:S8, reported the toll"'lring items 
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received: refund, Banco Territorial y Agricola, ot $11~.oo.ot 
balance on depoeU; a payment ot balance or instalment due, in th• 
emount or $225.00; a refund ot Treasurer ot Puerto Rico ot l~ 
retained on a oontre.ct 1n the amount ot l360.06J and a retund .trom 
the National City Bank ot fifteen cents covering an onrpayment ma4• 
to the Puerto Rico Telephone Company; a total ot $700.21. No reference 
whatever is made in the "schedule" to a refund on the contraot ot 
.Taime Enrique Vigueiril Solivellas, or to a retund in the name ot · 
Juan Lopez santiago, contract number 24,1.g. 

Upon recross•exa:mina.tion witness testified that he connected the 
check with the letter ot transmittal because he had before hi.ll iJ:L 
the office the condition or this account, the name ot the borrowe~, 
and the letter to the bank asking tor the refund. He connected the 
particular check with the letter of transmittal because it ns hi.a 
own handwriting on the letter, and he tranamitted it to accused after 
getting the check. The check belonged to the letter of transmittal 
'because it came back with the letter of transmittal and the fom (R. 190). 

u. Captain .r. L. TUnstall, J'inance Department, testified that 
National City Bank of New York, sen J"uan Branch, check nwuer 2187, 
in the amount of $250.00 (Ex. 106) was drawn on December 14, 1938, an4 
negotiated on December 17, 1g32 (R. 197). The refund as evidanced. by 
this check and letter of transmittal dated December 14, 1;52, tor 
$250.00, againa t contract number 3139, is not &blWll on thr •sch1dule 
ot collections" or or "funds reoeiTed• on the •account current" tor 
December, 193~ The refund eTidenced b7 National City Bank ot New 
York, san .ruan Branch, check number 21;1, in the amount ot $'8.00 
(Ex. 106), and th·e letter ot tnmamittal dated DecEber 1'5, lg~a 
(Ex. 126), pertaining to.contract 2419, is not accounted for on th• 
•schedule of collections• or or •tunds reoeiTed", or the •account 
current• tor December, 1932. Wi tnua na.4 the certificate app•ring 
on the •account current" tor December, 1938 {quoted earlier herein) 
and aaid that in plain Xngl.iah it meant& •I eertity that I am square 
W1 th the United stat••" (R. 1;e) • 'l!le trs.naaoUona sb:lwn on th• 
•account current• dated Decaber 19, 1038, and ~e •schedule ot tunda 
NH1Ted.9 and •achedule ot oolleotiona•, according to the de.tea th1rHn, 
occurred between D•canber land 19, 193!. Neither of the two National 
City Bank ot New York, san Juan Branch, cbacka numbers 2191, in the 
emount of l-'2.00 (Ex. 106), and 2187 tor 1250•00 (Ez. 10'5), •• eTer 
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transferred to witneaa by accused (R. 199). '.1.'he "achedule or collectiona• 
tor December, liZ2, allows the rollowillg receipt,: December 17, 19~, 
cash, remitter, Banco Territorial 7Agricola, purpoae, retund ot 
balance on deposit under contract 2944, em.ount $113.00; caah, r•niUer 
Antonio Pasn.la.qua Costa, purpose, payment ot balance $223.00; oaah, 
Treasurer ot Puerto Rico, purpose, retund ot 10% retained under contre.ct, 
amount $360.06; cash National City Bank ot New York, san .Tuan Branch, 
purpose, balance remaining on deposit, emount titteen cents. The total 
carried on the •schedule ot collection•" tor the period ot December l 
to 19, 1932, ia $700.21. The cash an.alyaia on the be.ck ~t the •account 
current• tor the as.me month, depoai ta cash collections, $700.21, and 
credits deposit to otticial credit, certiticate ot deposit number ~7, 
National City Bank, $700.21. The amount ot money reported on the 
account current tor December, 1932, aa having been disbursed in cash 
for that period 111 $758.71, and the same emount is reported a.a he.vine 
been drawn in cash trom the depos1 tory, caah trca check number 694.3 
on the Treasurer of the United states, $'1158.'71 (R. ~O). Since the 
cash analysis of the "account current• shows (th• amount) obtained 
trom ottlclal checks exactly otteeta the ca.ah vouchers, there reaaiu 
tor depoai t the total acknowledged collections ot $'100.81 (R. JX>l), 
it would ha.Te been only natural and normal thai the physical con.-
at!tuents or the depoai t or $700. 21 would be JDAcle up ot the same Uem.a 
carried on the •schedule or collectione•. 

Upon cross-examination witneee testified that the balance due the 
United 3"8.tes on the "account current• tor December l to 19, 1952, 1a 
nothing. The •schedule ot collections• aays that the $700,!l are 
receipts during the month trom tour different sourcH. A disbursing 
ottioer can .use the receipts to offset cash TOuchera, but it he cloea 
not he 11 required to deposU them.. A deposit ot $700.21 to the 
Treasurer ot the United States under certificate of deposit ,7 ia 
shown, which is the total amount that should han been depoai te4 
according to the "account current• and 1ta supporting papers (R. 202). 

Upon redirect examination wi tneas teat1t1ed that the check in the 
amount ot $200.00, which ill Exhibit 1015, and the letter of tranmi ttal,. 
which ia E:rhib1t 125, are not shown on the "achedu!e ot collectiou" 
of December 191 1932• The check 1a perforated as paid by the bank of 
issue on December 17, 1932. It this refund had been carried on 
accused'• •aohedule ot collections• tor December, 1932, then the to1al 
reoeipt1 aa i,er aohedule would ban been $900.21. The refund, as 
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evidenced by check nUI11.ber 2191, which is Exhibit 10&, and the 
accompanying letter ot transmittal ot the National City Bank ot New 
Yol1c, dated Decanber 15, 1932, which 1s Exhibit 126, are not picked 
up on the "schedule ot collections• tor December, 1932. It both 
or these retunds had been picked up on the "schedule or collections• 
then the total amount recei'fed would have been $992.21. The two 
checks numbers 218'1 tor $250.00 and 2191 for $42.00 e.mount to 
$292.00 (R. 205). 

!.• Major Howard Eager, '1th Field Artillery, testified by 
deposition (Ex. 169) stlbatantially as follows: He was aecretary or 
the Puerto Rican Hurricane Relief Commission for over tour yMrs 
from May -', 1929, to J'Une 29, 1933, and in charge ot the Washington, 
D. c., office ot the Commission and or such.records ot the Commission 
as· were filed in that office. He was also the channel or COlllllUD.ication 
between the Commission end the Boe.rd ot Alternates, its operating 
agency in Puerto Rico. The •accounts current" (Standard J'om No. 1022) 
prepared by the special disbursing officer of the Commiaaion passed 
through the office or the secretary while he n.s secretary. The 
original of the photoatatic copy ot the "accounts current" for the 
period December 1 1 1932, to December 19, 1932 {Stendard Fo1m No. 102!), 
pU?porting to have been prepared by accused, attached as ExhibU l, 
was received by him aa secretary ot the Comnussion either late in 
December, 1932, or earl7 1n .ranuary, 1933. The original ot this 
Exh.ibi t 1, together w1 th certain inclosures, was received by registered 
mail trom the office of the special diabursing ot:ricer ot the Puerto 
Rican RUrricane Relief Conmiseion, San J\lan, PUerto Rico, and presumably 
fl'Om accused who held that office until December 19, 1932. The original, 
together with accompanying papers, was transmitted by witneae to the 
ottioe ot the Chiet ~ l!'inance, war Department, which ottice ns charged 
Yi th melting an admin.ietrative examination of the account, as req_uired 
by law. After completion ot thia examination., the account •• ·returned 
to witneee• ot:rice and transmitted by him on J'anuary 2', 1933, b7 
regietered mail to the Chief, Audit Division, General Accounting Office, 
Washington, D. c. Witness 1a familiar with the eignature of accused. 
The latter's accounts and correspondence bearing his signature paaaed 
through w1 tneaa' office tor approximatel7 tour years. To the best 
of wi tneu• knowledge end belief the signature •c. R. Fouts•, which 
appears below the eertitioate on sheet l of Exhibit l, is in tile hand• 
writing ot aceuaed. At the time the original· of Exhibit l we.a receiTed 
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'by witneas aa secretary or the Commission, he accepted the signature 
ot accused appearing thereon aa meaning that accused reported that 
the cash collecti<ons reported were all the cash collections coming 
illto hi• posaeaaion as apeoial disbursing offioer or the Puerto Rican 
RUrricane Relief Commission for the period December l, 1932, to 
DeoE111ber ,19, .J.932 (Ex. 169). 

w. George Robert Taylor testified by deposition (Ex. 170) that 
in the office ot the Chief or Finance he ie chief ot the Division 
ot Estimate• and Fiscal Control, which duties he had pertormed since 
.Tanuary. l9ao, was pertorming in December, 1933, end in J'anuary, 1933, 
and •• then pertormill8 (Oc't, 30, l.933). His office ia that ot 
chief ot diTiaion in the office ot the Chief.of Finance. ln hia 
diTiaion are kept bookkeeping records contain1Il8 data taken from 
"accounts current" ot the otticer ot the :Finance Department or the 
United States Army on duty aa special disbursing otticer, Puerto Rican 
Hurricane Relief Commiaaion. "Accounts current•, standard Form 1022, 
prepared by the special disbursing officer ot the Puerto Rican 
Hurricane Reliet Commisaion are received by the secretary ot that 
Ccmniasion in the MUnitiona BUilding at Washington, D. c., and are 
tranamitte4 into?mally to 1:ihe ottice ot ntnus, where they are 
eDmined and certain booklteepill8 data extracted.tor the use ot the 
Commiaaio1h lt'itneu could :DOt a1rear that the original ot the photo
atatio copy tit the •account current• (Standard Fonn 102!) purporting 
to have been prepared by accused, tor the period DecE111.ber l to 19, 
1932, •• special disbursing officer ot the Puerto Rican Hurricane 
Reliet Commission, attached to the deposition as Jtxhibit l, Yaa 
reoei ved 1n the oftice of the Chiet ot l!'inanoe. J.ll "account. current" 
are supposed to be sent to his o:rtice by the secretary ot the Commisaion, 
and he presumed that this one was also reoeived. Bookkeeping recorda · 
1D. his ottice tally with.the figures on :Exhibit 1, indicating in all 
probabili'y that an "account current" tor the period December l to 19, 
1932, a copy ot which 1a attached as Emibit 1, was receiTed in the .. 
ottice of the Chiet or Finance. The original of Exhibit l was received 
trom the secretary of the Puerto Rican Hurricane Reliet Commiaaion; 
Washington, D. c., and ns :rorwarded to the General Accounting Office 
(Ex. 170}. . 

The proeecution then rested it• case (R. 238}. 

4. The defenee moved under paragraph 71 d, Manual for Courts
Martial, that the court.find the accused not guilty of all apecitice.tiona 
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and charges because the prosecution had tailed to introduce the 
necessary evidence to convict. The motion was not sustained (R. !38). 

cs. In opening the case tor the detense, CQunsel explained that 
the original charges aet out the amount ot $8,183.00, the amount ot 
the fitty,-tour checks,. but that during the 1Il'festigation accused pointed 
out that he had paid trom his own personal tunda to the Treasurer ot 
the United states the amount of $270.00 to make good a check on a 
closed bank, e.nd that, although accused thought the money had been 
recovered, 1~ had never been returned to h1lll. The chargea weN then 
changed to aet out the amount ot $7,913.00, the remainder attar 
deducting the sum of $2'10.00 from the original amount. 

'l'he evidence tor the defenses' is aubstantially aa follows: 

!.• captain :r. L. TUnstsll, Fina.nee Department, recalled as a 
witness tor the defense, read trom a :memore.ndum he had written on 
September 30, 1933, to be attached to the "schedule ot col~eotiona" 
of his accounts tor the month or September, 1933. In this :mcoran4um. 
he had inTi ted attention to refund item of $19,00 under contract number 
29~ and $270.00 under contract number 699, received by virtue ot a 
court decision from the receiver of the Banco CC111ercial de Puerto Rico. 
'l'he memorandum continued as tollowss 

"Schedule of collections ot Captain C, R. Fouts, 
F.D., u.s.A., s.D.A., for tlie month of October, 1931, 
carries a refund ot $270.00, under contract No. 699, 
and hie schedule of collections tor February, 1932, 
carries a refund of $19.00 under contract No. Z9~. 

' Although Captain Fouts carried these refunds, the 
checks tor $270100 and $19,00 issued by the Banco 
Comercial de Puerto Rico nre never depoaited. 

The tact that the two refund cheoka were not pre
sented by Captain Fouts prior to the cloaing of the 
bank enabled the board of alternates to secure retund 
from the receiver tor the bank by delivering over the 
two uncashed manager•• check•• 

The refunds of $270,00 against contract 699, and 
of $19.00 againat contract 2958, are the ·only ntunda 
ce.l.led tor and mad~under these ·loan contre.cta, and the 
presumption must be that the carrying or theae retunda 
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OD the aboTe mentioned schedules of collections was 
ln error', and turther, that the depoai ting ot the total 
or $289.00 by Captain Foute is to be credited against 
th• total ot $8,183.00 1nvolTed in embezzlement chargH." 

11'itne•• further testified that the two original checks described were 
neTer preaented or turned into money by accused. The aum ot $289.00 
raconred tram the Banco Ccaeroial by wttnesa was deposited to his own 
official credit 1n September, 1933. He thought that while the accused 
had :receiTe4 the retunde, aa stated on his schedule, the deposit to 
make good theae unce.ab.ed retunds must haTe been made out ot his own 
pocket {R. 23Q-24l). 

Upon oroaa•exmnination by the prosecution Yitneaa expressed his 
opinion that the $8,183.00 ahould be reduced by an equity credit ot 
$289.00, although there are ti tty-tour checks tor refunds in the 
to'tal. amount ot $8,183.00 that haTe not been accounted tor (R. 242). 

b• Oscar Norgard, bank 811\Ployee, S8n J'Uan, Puerto Rico, was 
recalled as a wi tneaa tor the defense. 

The detenae announced that it intended to prove by 'this and the 
next w1 tneH the ultimate dieposition or the entire titt,-tour check•, 
the eubjeot· matter ot the trial, the total smount ot which ii alleged 
to haTe baa 1111bezzled, and Uiat 1t also intended to open tor the 
court the much discussed "C• R. Fouts Special Accoud" and trace 
every 1r1thdre.wal trom the date it was opened until the date it was 
oompletel7 closed (R. 242). 

WitneH testified Uiat he 1a a sub-mal188er With the National City 
Bank• TO· th• beat ot hie knowledge the san Juan Branch ot this bank 
11 the onl.7 united Ste.tea depository 1li san Juan, and there 18 but 
one United States Trea.811!7 aooount kept 1n this bank• R• had prepared 
an att14e:n.t, aent to Colonel Behr, showing the result ot hie 1nnat1• 
gation u to the ultimate diapoai tion ot the titt,-tour ohecka in 
queaUon. Retreshing his memory by consulting this p~per the w1tneH 

· stated th' diapos1Uon or each ot the titt;r,otour oheoke which m7 be 
eummartzed as tollona 

(l))>t,poaited,w the Tree.SUNr ot the United statu. · . 
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Check number 
l. 34871 
2. 38M8 
3. 41889 
,. 4,2038 

. 5. 448 
6. 466 
7. 931 
e. 1102 
9. 1973 

10. 2187 
11. 2191 
12. 27226 
13. 27988 
14. 27989 
15. 28309 
16. 28308 
17. 18!54, 
1e. 3154 
19. 375' 
20. 4030 
21. 4060 
22. 4.l.39 
23. 42155 
24. 4278 
25. 4363 
26. 2923 
r:t. 4481 
28. 14129 
29. 14355 
30. 14964 
31. 15486 
32. 1'1384 
33. 17383 
34. 176M 
35. 15942 
36. 15287 
3'1. 15592 
38. 16550 

Banlc Amount· 
National City Bank ot N.Y.,S.J". Br. • iza.oo 

~.oo 
230.00 
20.00 
~.oo 

,20.00 
'18.00 

'76.00 
61.00 

aro.oo 
,2.00 

Banco Oomercial. 4• P\lerto Rioo 1515.00 
101.00 
4.03.00 
14.0.00~,.oo 

Banco Territorial y Agricole. 4.l.9.00 
105.00 

68.00 
"17.00 

186.00 
96.00 
eo,.oo 

322.00 
soo.oo 

Royal.Bank ot Canada 198.00 
35.00 

Credito y Ahorro Ponceno 238.00 
19.00 

4.00 
49.00 
34.00 
38.00 
44.00 

195.00 
Banco de Ponce 54.00 

67.00 
420.00 

,15,954.00 
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(2) Deposited to c. R. Fouts, Special Account. 

Cheok number Bank Amount 
1. 3"16 National City- iiaiiic' ot N.Y.,s.1. Br. $ 65.00 
a. ~9994 79.00 
zi • .0019 75.00 
,. '°230 e.oo 
5. ~ 00.00 
e. 526 u,.oo ,. e,, 18.00, 
s. 23'10 Banco Territorial 7,J.gricola M.oo 
g. HEU. 25.oo 

10. 2297 e.oo 
u. 1,w Credito y Ahorro Ponceno 17'.00 
11. 1,~a 12'1.00 
13. 1,et>:S 36.00 
14. UBIO 25.00 
lCS. 1'6IIO Banco de Ponee 1,155.00 

$2,204.00 

Witneaa te1titie4 that he belined he had accounted tor each and all 
ot the 1'1tt,-1'oul' check:a. (He cm1Ued to account tor Banco Territorial 
7 .Agricola cheek number 229& tor $215.00, depoai ted November ,, 1g31, 
to the account ot c. R. Foute, apecial account (Ex. 21)). He identitied 
the led&er sheet ot the "C• R. Fout• Special Account• with the National 
City Bank, San J'Uan Branch (Ex. 130}, and atated that hia innstigation 
included the disposition ot the withdrawal.a trom that account up to 
and including Deosnber 19, 19~, the date. accused was relieTed (R. 24.2-
2'7). (The proaacution dmanded that the cheoka diapoaing or thia 
accowit be produced as the beat eTidenoe ot the disposition made ot it, 
and a\ated that there was no objection to the testimony ot the witne11 

· it it were proTed that the canceled checks could not be produced. The 
detenae admitted that the cheeks were mailed to the man who bad the 
acoount (i.e., accuaed), but atated that accu.eed did not know where 
they were and that they could not be produced. The objection ot the 
prosecution •• overruled.) Witneaa then tHtitied aa to the with
dran.la trom th.ii "Special Account" and the dispoai tion ot 1uch 'With
drawals. On OOtober ·30, 1931, there was a n "thd:re.wal ot $3,152.7~. 
He tound an 1 tem ot that amount included 1n a ,depoai t to the Treasurer 
ot the United States on that date. On Narember ~. 1931, there was a 
Withdrawal ot OJ.,99&.oo, and he tound on that date a depoaU to the 
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Treasurer ot the United States made by accused which included an 1111111 
or the a8Ille amount (R. 247•249). On J"e.nuary 11, 193!, there was a 
w1thdrawal ot tu.oo, and he 1'ound a depoai t to the Treilaurer ot the 
United States account made by accused on that date included an item 
ot $41.oo. On J"anuary 18, 1932, there was a nt2ulre.n.l ot $13.00, but 
no record na tound or that check. On February 5, 1932, theN ne a 
w1thdrawal or $98.00 and the records indicate that the check na 
received by the National. City Bank in clearance trom the Banco 
Territorial y Agricola. On February 29, 1932, there na a withd.re.wal 
ot $1, ~60.00, and he 1'ound an 1 tem 01' that amount included 1n a deposit 
to the Treasurer or the United statea by aocuaed. On Al)ril 26, 19~2, 
there was a withdrawal ot $216.00, and the records indicate that the 
check ceme to the National City Bank 1n clearance trom the Banco 
Terri torial y Agricola. On June 30, 1932, there n.s a wtthdrawal or 
$1022.00, and an i tan 01' that em.ount appears included in a clepoai t 
to the Treasurer ot the United States by accused on that date. On 
July 30, 1932, there was a w1 thdre.wal ot $292.40, and an item of that 
amount n.a 1'ound included in a deposit to the Treasurer of the Uni te4 
states account on that date. on Decanber 1'1, 1932, there was a with• 
drawal ot $43.06 and he round a deposit to the Treasurer ot the United 
statee account on that date made by accused included an item of the 
smne amount (R. 260). The entry ot $73.24 on November 14, 1931, on 
both the debit and oredit side ot the ledger sheet 1a a bookkeeping 
entry to correct an error. The ledger aheet shows a deposit ot $&>.00 
on J"anuary 11, 1933 (R. 251). After this depo•i t the ledger sheet 
ahowa wi thdrawala as tollowat J"anuary 17, 1933, t().ee; J"anuary- M, 
1933, $10.61; February 17, 1933, $15.00; February 21, 1933, $10.00; 
May 2, 1933, $10.00; and August 18, 1933, $].O.O'l, which cloaed the 
account. Wi tneaa had testi:t'ied to all w1 thdrawala 1'rom the "C. R. 
Fouts Special Accoun,• at the National City Bank ot New York, san J\ulD 
Branch, trcm October 30, 1931, the date U na opened, until Auguat 
18, 1933, the 4ate it was closed• 

. Upon croaa-ex.maimtlon by the proaeoution w1 tnee• teatitied that 
depoai t slip dated September e, 1931, marked lb:hibi t 13&, •s the 
document from which he reached the conclusion tha't National City Bank 
ot New York, san Juan Branch, cheek number 3864.8 in· the emount ot · 
$150.00J Banco Comeroial checks num.bere 28309 in the amount ot $140.00, 
and 28308 in the amount or $504.00; and Credito y Ahorro Ponceno 
check number 14129 in the anount of $238.00, total t932.00, were 
deposited to the credi't ot the Treasurer o:r the United States (R. 252). 
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The letter ot transmittal attached to that deposit slip reads: 
"Poat of S1ln Juan, P.R., September e, 1931, deposit 53. Name ot 
depositor, c. R. Fouts, F.D., has deposited with the National City 
Bank of New York, San Juan Branch, $15,634.40, on account of army 
account ot advances $14,Ml.38, miscellaneous receipts $g93.02, 
total tl.15,&54.40. TO the above named bank or to treasurer ot u.s. 
Herewith you will receive the deposit described abOTe. Please 
obaerTe the inatructiona printed on each accompanying copy ot Fo:nn l, 
c. R. Foute, depositor•. Witness understood that the tour checks 
were depoai ted •• stated in the letter ot tranamittal. There was 
only one account at the San Juan Branch and the bank simply trans
mitted this information in order to enable the treasury to make the 
proper entry to the particular account designated that these tour 
oheclca be oredi tad '°• The document admitted as Exhibit 140 was the 
one from llb.ieh he got the 1ntormation that check 4272 ot the Banco 
Ttl'l'itorial y Agricola, check 2923 ot the Royal Bank ot can.ad.a, and 
check 1&568 ot the Banco cle Ponce nre deposited to the credit ot 
accused with the Treasurer ot the Uni tel Statea on SeptE111ber a, 1932. 
The letter ot transmittal attached to this d.eposit dip (Ex. 14.0) 
readaz "Poat ot San J'Uan, P.R., September a, 1932. Deposit number 
&2. C.R. Foute, Cllptain, 7.D., U.s.A.t F.O., has deposited with 
National City Bank ot New York, San Juan Brench, san Juan, P. R., 
$1&,473.74, on account ot Army account ot advances, $15,722.72, 
miaoellaneous receipts $7151.02, total $1&,47:S.'14. To above named Bank 
or to Trsaaurer u.s. Herewith you will receiTe the deposit described 
above. Please obaene the inatruotiona printed on each accanpanying 
cop:r ot J'o:rm 1, C. R. Fouts, depo a1 tor" (R. 253). Witness took the 
amounts ot the withdranla from accuaecl•a special account e.nd located 
them in a subsidiary check journal kepi by the bank tor current accounts, 
llb.ich giTes the Il81lle ot the drawer ot the check, the last indoraement 
and the amount. Generally a check signed by the depositor would actually 
eTidence a physical 111 thd.rawal t:rom the account. He did not know 
Where the checks were which concerned this account ot accused "special"• 
Th97 nre not at the bank. Canceled TOUchera are usually sent to the 
person Who baa the deposit, W1 th a statement. The total value ot the 
18 checks that nre depoai tad to the •special account• was $2,229.00 
(oon:tirming correction ot this list noted aboTe). The total ot the . 
withdrawal.a tram this account that went to the Treasurer ot the United 
States was $8,107.21, subject to error (R. 254). 

Upon 9DDline.tion by the court witneaa iest1tied that there we.a 
nothing on the ledger sheet ot the special account to indicate whether 
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the $l50.00·deposit of January 11, 1933, was a cash or check deposit. 
In addition to the total of $2,229.00 or refund checks deposited in 
the special account there were deposits of some $6,000.00 of other 
funds. A check drewn on the regular account of the Treasury is 
known as a "Treasurer of the United states check". The "special 
account" was not regarded by the bank as a treasury account, but as 
"just c. R. Fouts• account. No reports on that account were ma.de to the 
treasury (R. 255). Witness believed that each time one ot •these 
checks" (i.e., those of "C.R. Fouts Special Account") was deposited 
they formed part or larger deposits, and 1 t was his understanding 
that all of the deposits of these checks to this special account had 
been introduced, in evidence. The deposits do not correspond to the 
amounts or the checks, only the total deposits for the day, but taking 
the deposit slips it is found that the em.cunt of the items correspond 
to these checks. 

To questions or the prosecution witness tes\ified that the balance 
in the "C. R. Fouts Special Account" on December 17, 1932, n.s $6.54. 
A deposit in the account 111as made after December 19, 1932, but· witness 
did not know whether it was made by accused or by someone else for 
hill account. sums of money were w1 thdrawn from the account which 
must have been drawn by checks signed by accused (R. 256). 

c. Frank Harding, Secretary of the Board or Alternates, Puerto 
Rican-Hurricane Relief Commission, San Juan, PU.erto Rico, was recalled 
as a witness for the defense, and testified that after accused had 
left the island he (witnHs) made a deposit of $50.00 on January 11, 
1933, to the credit of/•c. R. Fouts" at the National City Bank or 
New York. The duplicate depoai t slip, which he produced and read 
from, made no mention or "special account•. The money belonged to 
11'1 tness and 11'8.S deposited to accused's account because he had left 
his automobile 11'1 th witness to be aold, and, while he had trcuble in 
selling it, he deposited hie own check for $50.00 because he knew that 
accused needed the money (R. 257). Afterwards he sold the oar and 
reeeived the money back again. (The defense then introduced the 
following evidence with respect to the w1 thdrawals trom the "C. R. 
Fouts Special Account" described by M:r. Norgard, one of $13.00 to the 
National City Bank, and one or $98.00 and another or $216.00 to the 
Banco Territorial y .Agricola.) Witness identified a letter or the 
Board or'Alternates, dated January 16, 1932, to the Natio.nal City 
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Bank ot New York, San J"Ue.n Bran.oh, which was received in evidence 
as XXhibi.t in. ~is letter. rec1ted in substance that the bank, 
pursuant to 1natructiona trom the Boe.rd, had stopped payment to 
Mariano Cardona Marquez and refunded $13.00, and :f'Urther stated that 
the Board then desired to resume payments to thia borrower and was 
incloaing therewith the check ot its disbursing otticer tor $13.00 
(R. 2~259). At the date ot the letter accused was diabursi.Dg 
otticer. Witness ident1t1ed another letter ot the Boe.rd ot Alternates, 
dated February l, lQ32, to the Banco Terri torie.1 '1 Agricola which 
we., recei~d in eTidence as Exhibit 172. Thia letter recited in 
substance that the bank had been requested to atop payment to 
J.gapito Medina Torres and had refunded $Q8.00, and turther stated that 
the Board we.a requesting the Accounting Section to torward to the 
bank tunda to conr, and requested that the bank resume payments to 
this borrower (R. 260). Witness identified a third letter, this 
from the Banco Territorial 7 .Agricola, San .Tuan, Puerto Rico, to the 
Boe.rd ot Alternates, San J'UaD, Puerto Rico, dated Jl,ril 26, 1Q32, 
which •s receiTed 1n nide.nce aa Exhibit 1'13. This letter stated 
that it •• in an.ewer to the Board ot J.lhrnatea• letter ot A,pril 
2Dth 11h1oh anompe.niedih check to the bank'• order tor $816.00, with 
notice to continue paying the monthly- payment• or the letter or credit 
in. the name ot Tomas de Mari, payments which had been suspended on the 
lo&th 4a7 ot March, lQ32 (R. 2&1). 

d. Oscar Norgard• recalled as a witness for the deteLse, testified 
that the too.co deposited on January ll, 1g33, could only have got into 
the •apecial account" of ac·cwsed because the deposit ticket which 
reached the bookkeeper read •c. R. Fouts Special Account", or because 
it read just -c. R. Fouts" and that ns the only- account open at that 
time in hia name (R. 252). 

•• Colonel F. J. Behr, Chairman ot the Board ot ilternatea, Puerto 
Rican-Hurricane Reliet Oommiaaion, recalled as e. witnesa for the detenae, 
teatitied that the Banco Comercial de Puerto Rico closed on Monday-, 
October 19, 19~1. Th• date opposite the entry that opened the account, 
as ahon on lb:hibit. 130, h October 20, 1931. (Ex. 130 is the ledger 
sheet ot account ot "C. R. :routs (Special)", National City Bank or 
New Yon:, San Jwm Brs.noh.) Wit:oess recalled that accused reported 
he.Ting some Banco Comercial cheoka in his poaaesaion when that bank 
tailed, the amount ot 11h1oh was later recovered and belonged to the 
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United States (R. 203). Nee.rl7 a 7ear later the Ba?ico Territorial 
1' Agricola tailed. 

Upon croas-exam1n.at1on w1 tneaa testified 'that during the period 
ot Februar7, 1931, to December 19, 1932, the National Cit)" Bank ot 
New York, sen Juan Branch, was always open and ready to receiTe 
deposit• (R. 204). 

!• Teodoro Peres Meri, merchant, recalled aa a witne1a tor the 
defense, teatitied that during the month ot October, l9Zl, he we.a 
working in the accounting section ot the HUrrioane Reliet Comiuton 
at San J\la.n. The Banco Camercial de l'Uerto Rico tailed about the 10th 
ot October, 1931. He thought accused had some refund cheoka ot that 
bank in his poueelion at that time. Ever7body then knew that all 
the baDka were Tery bad. He thought that accused wu alao holding 
:ret'und cbecka on other banks. There were many caaes where it n1 
necee1ary to hold retund checks, and where payment• on loans were 
atopped and then restored. He did not think accused had 1ufticient 
time and help to tir1t deposit 'these refund checks and then go ihroueh 
the 1thole procedure again to return the money back to the be.Ilka tor 
the aeme loan. Accused continued to hold the :senco COmercial ohecka 
in hia poaaeuion when the bank failed about October 19, l91ll (ll. B&D) • 

.l• warrant Of:C'icer Jaime Gonzalez, Finanoe Department, Poat ot 
San Juan, recalled as a Yi tueaa tor the detenae, hatified that when a 
fit1anoe ott1cer reports the emount ot public money he ia rHponaible 
tor at the end o:C' the month theH emounts repreaent caah. It the 
deposit to the credit ot the Treasurer of the Ul11ted States is made up 
ot chacks and cash that tact ia not neceesary to be sbown, nor ia it 
cuatomary to ahow it. The amount 1a always called cash. The Ge:neral 
J.coounting Office ia not interested in whether it ia checks, oaah, 
bill.a, gold, or a.n)"thing. It a check included a1 collection, in a 
deposit to the Treasurer ot the United Statea is prote1ted, the tinanoe 
officer doe• not receive credit tor it (R. 269). He can protect hilllae~ 
aga1n1t such bad checks by cashing the check, finding out tor himaelt 
it the drawer has sufficient tunds, or by "certifying the check• (i.e,, 
having it certified). Checks received aa collections durillg 'the month 
can be uaed by the finance otticer tor diaburaem9nta. Witn.aa thought 
that while acouaed was finance otticer at the Poat of San Juan oheokl 
were drawn payable to the finance otti cer and aome may have beea 4N.n 
to his JJ.8Dl9e While accused waa finance officer he aJld wi tne11 u4e 
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out the monthly deposit torms for the Post of San Juan. During the 
time that aocused was special disbursing otticer tor the Hurricane 
Relief Commission witness made out the letters or tre.nsmittal and 
the monthly deposit tonne for that account (R. 270). 

h. Oscar Norgard, recalled as a witness for the detense, testified 
that he could identify the two checks, Exhibits 105 and 106, as 
constituent parts of the deposit slip received in evidence as Exhibit 
157. These two checks were deposited in the National City Bank at 
San Juan to the credit ot the United states Treasury on December 17, 
1932. There appears on the daily transcript of that bank of December 
17, 1g32 (part of Ex. 143), a deposit to the Treasurer of the United 
States tor thee.mount shown on the deposit slip (R. 271-272). 

(The defense then announced that it intended to prove by the next 
group of witneeaes that the ,olume of work given accused was so great 
that it would be superhuman to perform it all without the ·possibility 
of grave errors, e.nd that the records of the office of the Commission 
were 1n such condition that errors were not only possible but probable.) 

1. Colonel F. J. Behr, Chairman or the Board or ..Uternates; Puerto 
Rican-HUrricane Relief Commission, recalled as a witness for the 
defense, testified that the Hurricane Relief Commission had an item of 
$2,000,000.00 tor the repair of schoolhouses and roads. About seven 
hundred schoolhouses were constructed and repaired with that money. 
This work was done, a part by •torce account", and part by contre.ct. 
"Force account" is won: done by administration, not by contract, and 
through the Department of the Interior of Puerto Rico (R. 272). The 
supervil!lion was performed by man of the various technical departments 
of the Department of the Interior, and the work done on the basis of 
cost previously determined, but not by contract. Accused disbursed the 
money tor these projects, and these disbursements required careful and 
accurate handling by the accounting section of witness• office. Payments 
on contracts were ma.de on the basis of the percentage of the work 
performed, usually at the end of each month. That is, if ten per cent 
of the work ot the centre.ct had bean performed and certified to by the 
inspector's office, then ten per cent of the cont~ot, less a certain 
amount kept back for safety sake, 110uld be paid over to the contractor. 
These disbursements were made by accused through the Treasurer of 
Puerto Rico. When the latter prepared vouchers or statements, accused 
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would pay them. The 1 tems ot these vouchers were carefully checked 
by W1 tness' assistant engineer as well as by accused and his 
assistants. This necessitated some work in the accounting section as 
well as in the administrative section. The construction part ot road 
repair work was carried out or performed by adminietration, and the 
purchase ot material usually by contract (R. 273). Accused disbursed 
this money through the Treasurer ot Puerto Rico. The disburaemen t 
ot the appropriation ot $100,000.00 tor seeds and seedlings was made 
by the accused through the usunl channels (R. 274). 

Upon crosa-examination witness test11'ied that accused bad made 
no requests through him tor additional help to handle this work. 
Accused mad3 the statement about having too much l'Qrk to do, as all 
ot them did 'llho had "lots ot work to do", but not in the sense that 
he could not do it. 

To a question ot the court Witness stated that he was naturally 
the person to whom accused would he.ve made a request tor additional 
help had he wanted it (R. 275). 

1• Rafael Perez Mari, employee ot the Board 01' Alternatea, 
recalled as a witness tor the detense, testified that he was at that 
time employed by the Puerto Rican Hurricane Reliet Commission as a 
voucher clerk~ He had been employed by the commission while accused 
was disbursing officer. While special disbursing officer, accused made 
the disbursements tor allot the loans 01' the Commission. There were 
about six hundred such loans made the first year, and app:roxima.tely 
3,025 in all While accused was disbursing officer. Other than tor 
loans, accused made disbursements tor schoolhouses, repairs and con
struction ot insular and municipal roads, seeds and seedlings, and 
administration expenses, all of which required a great deal ot detail 
and work. In 1931, the office had about 600 vouchers. A.bout the end 
ot November, 1931, the only clertc connected with loans was discharged. 
He we.a called back tor f11'teen days, and then for titteen days more 
because they needed him (R. 276-277). 

k. Warrant Officer Jaime Gonzalez, Finance Department, Post ot 
San Juan, recalled as a witness tor the defense, testified that dur~ 
the period 01' February l, 1931, to December 19, 1932, accused was dis
bursing officer for the Post or San Juan, special disbursing agent 
tor the Hurricane Relief Commission, and property auditor ot Puerto 
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Rico. He we.a also treasurer and handled the funds of the 42d 
Infantry, and he had an account for the Colonial E:xposition in Paris, 
France, of which account he was disbursing officer. Witness thought 
that accused's duties were too much for one man to handle properly. 
Accused requested the commanding officer to relieve him from the 
job of disbursing the funds of the 42d Infantry, but he was not re
lieved (R. 278). In September, 1g32, because of damage done by a 
hurricane, accused made from that wallare fUnd (i.e., "fUnds of the 
42d Infantry") from 150 to 000 lo~ns to members or the 65th Infantry 
which he handled personally by checks drawn 1n the name of the 
borrower for small e.mounts of from $5.00 to $15.00. These loans 
were repaid in monthly instalments of from $2.00 to $5.00 collected 
each pay day by the finance officer, and an entry had to be made tor 
each payment. 

Wi tneaa kept the cashbook tor the account of the HUrricane Relief' 
Camnission. Congress, in six different appropriations, appropriated 
$10,150,000.00 for the Comnission (R. 279). Accused disbursed more 
than $9,500,000.00 of this money. In some months the disbursements 
emounted to $400,000.oo. The average monthly disbursement of the 
fine.nee off~cer of the Poat of San J\lan is from $80,0oo.oo tp $].001 000.00. ' 
Accused was also property auditor for all property accounts 1n Puerto 
Rico. Other than regular ArrtrJ and Poat accounts, these were accounts 
of the National Gue.rd, the University of Puerto Rico, and the College 
of Agriculture at Maya.guez. The larger portion of accused's time 
was required for this work: aa property auditor. He was required to 
audit twice a year. B• also disbursed the National Guard tunda on 
the island. 

Upon cros1-eD1D1ination witness testified th.at in speaking of the 
total dhburaementa made by accused he was referring to his entire 
period ot accountability, end not merely the period from February l, 
1931, to December 19, 1932 (R. 280). 

(The defense then announced that it intended to prove by the next 
group of witnesses that the assistance given accused to disburse 
$10,lOO,ooo.oo was quite inadeq_uate and th.at all eftorta to obtain 
trained help brought no results.) 

l. Warrant Otficer J"aime Gonzalez, recalled as a wi tneae for the 
defense, testified that accused had four clerks to assist him 1n 
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disbursing for the Hurricane Relief Coilllllission. In the work he did 
to assist accused, witness noticed that the schedules or daily 
disbursements nre many times incorrect, and he had to send them back 
tor correction. Based on the errors contained in the papers pre-
sented to him, w1 tness was or the opinion that the clerks who were 
used to make these daily reports of disbursements were not trained 
finance personnel (R. 281). The amount disbursed by thtt accused as 
special disbursing officer tor the Conmission was much larger than the 
disburaements in the finance officer of the Post or San Juan. Six 
clerks are employed in the latter office most or whom haTe been in the 
finance school in Washington. Accused did not have sufficient competent 
help to properly perform his duties as special disbursing officer tor 
the Relief Commission. At the time accused assumed .the extra ooty 
aa special diabursing officer for the Relief Commission a letter ll!!lS 
written by him to the Chief or Finance requesting that a warrant 
officer or noncommissioned officer or one or the first three grades 
be sent to the office or the disbursing officer of the Commission to 
act as chief clerk, but the request was not granted. 

Upon cross-examination witness testified that he did not spend 
much time in the office ot the disbursing officer or the Relier 
Commission. His opinion as to the quality and quantity or the personnel 
in that o:rtice was based on the reports he received, but ha had no 
personal knowledge or what transpired there. He had no contact with 
them. He we.a there several times but they did not work under his 
supervision (R. 282-283) • 

Upon examination by the court witness testified that accused's 
Army account was audited once e. year by the inspector general from. the 
states. Not one disoreiancy had ever been round in it. 

m. w. F. Ryan, chief clerk, Board or Alternates, Puerto Rico 
HUrricane Relief Commission, recalled as a witness for the defense, 
testified that while accused was special disbursing officer he had 
four clerks assigned to assist him when the work was greatest, and at 
other times thil was reduced to one. One man trained in tine.nee work 
remained continuously. Witness understood that accused asked tor 
additional help on seTeral occasions. Witness conaidered the 
assistant pennenently assigned to accused sufficient to handle the 
"enormous amount of detail entailed in the disbursing ot several 
million dollars". The 110rk was not particularly burdensane. "LOta 
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ot it went out in vast SUlllll", ao that the large amount ot money 
disbursed was not a tair indication ot the work involTed ill the dia
buraing ot it (R. 284-28~). 

n. Teodoro Perez Meri, recalled aa a witness tor the d•tense, 
testified that while employed by the Hurricane Relief Commission he 
had Tery trequently wonted at night, especially when he tirst came to 
:work tor it (R. 285). He had Tery otten seen accused at work at 
night in the ottice ot t.he Reliet Ccxamiasion. At the beginning when 
it was neceasary to ha.Te the work done aa soon aa possible witness 
•worked forty days and nights to straighten it out". When he took 
over the loan records they were not in good condition. A;pplication 
numbers and cont~ot numbers were contused. 

U);)on croas•e:xam.1.Dation witness testitied that the name ot the 
borrower was the same in one department or the other (R. 28&-287). 

o. Rah.el Perez Meri, clerk, Board or Alternates, Puerto Rican 
Hurricane Reliet Commission, teati.tied that while accused was special 
disbursing otricer he (witness} had to work at nights or on holidays 
because he wanted to have his "things up to date". He. had to work 
"mOst nery night and on holidays and Sundays", and, SO!]letimes, 
instead ot going home at four-thirty he had to stay without any 
supper or going to bed until the next morning at eight-thirty. M<J.ny 
times he .and accused wonted on holidays and at night. Witness felt 
that the emount ot' work he had to do was too much, and that there 
should have been more people on the work that he did (R. 288). 

Upon oross•examinat1on witness testified that the legal department 
used to work at nights also, end that the chairman of the Board ot 
AlterDB.tea worked not only many nights but every night (R. 289). 

R.• Major Holmes E. Dager, e5th Intentry, Post of San JUan, a 
ritneas for the defense, testified 'that he na ordered to make e.n 
inspection ot the money accounts of accused at the Poat or San J'Uan 
about 3'1ly 10, 1933. His, instructions were to audit. the military 
accounts ot accused trom September l to December 19, 1932, inelusiTe, 
and to examine all youchera tor receipts and for disbursements. The 
reaaon given :tor this period was that the General Accounting Office 
had cleared all accounts :tor all periods up until that time. The 
inspection showed that the accounts •~re in balance with the General 



(229) 

Accounting Office and w1 th the statements tram the Chief of Finance 
as to emounts which should be on hand at the close of each month 
and on hand at the close ot Decsnber 19th. Accused's vouchers were 
correct and in proper torm, and there na no eTidence of any irregularitT• 

Upon cross-examination witness testified that in making this 
inspection of the accounts or the accused he did not go to the banks, 
nor did he exem.ine the bank deposit slips or the treasury departc:J.ent 
torm which accanpanied each deposit slip, but he took the balances 
furnished by the General Accounting Oftice, sbPwing the em.ounta to be 
on hand at the end or each month or period named (R. 200). His 
inspection 110uld not reveal as to what money accu.sed had actually 
used to deposit to the account at the bank, and revealed nothing 
except the entri'es or receipts trom certain sources to make up a 
deposit. Wi tnass knew nothing or the physical oonatituents or the 
deposits which were made at the bank (R. 291) ! 

(The detense announced that it intended to prove by the deposition 
of Colonel William McK. Lambdin, u. s. Anny, Retired, who made an 
inspection of finance activities while in charge or the second Corps 
Area, in Puerto Rico, that the Regular Almy finance system we.a mod11'ied 
and adopted by accused for this COlllll11ssion work, and was highly approved 
by the General Accounting Office.) , 

.i• Colonel William McIC. Lmnbdin, u. s. A.rrD.y, Retired, testified by 
deposition (Ex. 174) that from March, 1930, to January, 1932, he was 
Finance Officer, Second Corps Area, and while in the perfomance of such 
duty he had occasion in 1930 and 1932 to make inspections of the 
finance activities in PU.erto Rico. During each inspection he Visited 
the disbursing ofticer ot the PUerto Rican Hurricane Relief Commission. 
He considered the accounts or aceused very aatistactory. Witness• 
inspection was an administrative one. Checking ot tunda was done by 
the inspector general. The system used by accused in handling theae 
accounts or the Relief Commission was one he deTiaed and had approved 
by the General Accounting Otfice. It was baaed to acme extent on 
Army accounting methods, the Anny forms bei"ng changed to meet the 
particular requirements of 'the case. Witness considered the aystem 
an excellent one. In W1 tnesa• report of the inspection he made in 1930 
he canmented upon the system deVised by accused and atated that he had 
shown a comprehensive knowledge of accounting methods and that his 
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work dese!"V'ed highest commendation. Witness considered accused waa 
exceptionally well equip~d for the job he was performing for the 
Puerto Rican Hurricane Relief Commission (Ex. 1'74:). 

(The defense announced that it intended to prove by the deposition 
or M9.Jor General Robert u. Patterson, u. s. AI'mY', surgeon General's 
Office, Washington, D. c., that most officers sutrer impairment of 
efficiency by prolonged aerT"ice in the tropics, and that an officer 
would not be as mentally alert in hie seventh year or such service 
aa in the first or third.) 

. r. Major' General Robert u. Patterson testified by deposition 
(Ex. 175) that in his opinion, and in that of most authorities on 
tropical medicine and hygiene, continuous service in the tropics 1n 
excess of three years by a man born and raised in a temperate climate 
slows him up physically and mentally. ·some individuals are affected 
much more adversely, to wit: develop definite physical and mental 
disorders as •sprue, dysentery, anemia, neurasthenia, psychasthenia, 
eto.• Witness believed that most officers suffer definite impairment 
of efficiency and usefulness as the result of prolonged service in 
the troptca. He regarded aeven years as prolonged service. He would 
not consider an officer in his seventh year of continuous tropical 
service to be as mentally alert and physically tit as in hia firat 
three years of tropical aervice (Ex. 1'75). 

Thereupon the defense announced that the accused had had his 
rights explained to him fully, and that the defense rested its oase. 
The accused did not take the stand to testify in his own behalf, and 
remained silent (R. 291). 

5. The prosecution announced that it proposed to call in rebuttal 
Captain TUnstall, who had qualified him.self as an expert tinance 
officer, in order to ask him certain hypothetical queations baaed upon 
the evidence. Objection or the defense to the introduction of 
Captain Tunstall as an expert ns properly overruled upon condition 
that he tirst be qualified as such (R. 292). 

a. Captain TUnstall, Finance Department, recalled as e. witness 
tor the prosecution in rebuttal, was asked to state to the court his 
experience as a finance officer of the United States Am.y. Before 
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he could reply the law member stated that this had already been brought 
out and was in the record. The court thereby having accepted the 
lfi. tness as an expert, he was asked by the prosecution: "What constitutes 
accounting by a disbursing officer?" Defense objected to this question 
on the ground that it had brought out nothing in its case that could 
be rebutted by an answer to such a question. To this the prosecution 
responded that while the defense had not made a direct statement as 
to accounting it had introduced evidence to show that the proceeds or 
the fifty-four checks reached the Treasury ot the United States, which 
evidence the prosecution had already produced, and that, in order to 
rebut any interence that might be given by this evidence, the prose
cution wished to show what the regulations call for when an accounting 
is made by a disbursing officer (R. 2g3). The objection of the defense 
was overruled, and the witness 11as permitted to answer the question, 
Which he did as follows: "A finance officer effecting colleotions 
proceeds in the following manner: he shows that collection on his 
daily report for that day; his cash blotter is debited and he identifies 
that receipt on his "schedule of collections"• The tot.al of his 
"schedule of collections" and "schedule of funds received" is carried 
on the back of the "account current" as a debit, which ia to say, 
that he has enumerated on one paper or another and identified each 
separate receipt or collection coming into his poaseaaion during the 
period covered by the "account current•. so much for debiting. on 
the credit side he must show what he bas done with the total receipt• 
which he has ad.mitted, by llhich is meant he must sbOw one-of tb.r.. 
things; ei th.er that he deposi 'ted tb.oae receipts to the Treasurer, that 
he has used them to effect the payment of cash vouchers, or that he 
admita having the balance as cash on hand, the accountability for 
which to be carried forward on his next month's "account current". 
All officer may either deposit all his admitted receipts as identified, 
he may use them to pay cash vouchers, or there may be a combination 
or the t110. For instance, his accounts may admit a receipt ~f five 
hundred dollars from various sources. He may use three hundred to pay 
cash vouchers, sb:>wing two hundred either deposited or as cash on hand 
carried forward to hie next account; which is to say that when the 
final accounting through ihe various papers, beginning with the daily 
record, reaches the back of the "account current", the debits of cash 
must equal the credits of cash" (R. 2g4). The prosecution then pro• 
pounded the following questions to the witness to which answers were 
made as appear below: 
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~~. It a check is received by a disbursing officer and 
its receipt is not acknowledged but the check itself is 
depositeQ to the disbursing officer's official credit, 
what would be the et!ect on the balance of the disbursing 
otticer's account? 
A. It the disbursing officer receives a check in any 
e.mount which he does not charge himself with the receipt 
or but yet he physically deposits that check then the 
disbursing officer is out or balance w1 th the treasury 
tor the exact amount or that check. 
~. What could that disbursing officer do under those 
circumstances to make his account remain in balance with 
the Treasury? 
A. There is only one physical method by which the dis
bursing officer could avoid being out of balance •1th 
the treaaury, that he should w1 thdraw from the receipts 
which he had charged himself with an amount uactly 
equal to this check which was deposited.• (R. 2;?.) 

e. In the preceding awmnary of the evidence an effort has been 
made to set out, as briefly as consistent with thorough statement, 
all the material facts established by the prosacution, an~ to cover 
adequately the evidenca presented by the defense. The case tor the 
prosecution we.a based upon a considerable volume or documentary 
evidence, much of it higily involved ,md very technical in nature, 
all or which was presented by the prosecution with a masterly graap 
or it as a whole, and with the most painstaking care and accuracy aa 
to detail. The proof is so complicated and extended by the neceaaity 
of tollowtng through the same procedure, in the case of each ot the 
fifty-tour separate refunds that, by its very mass, it tends to obecure 
the tacts lllhich it establishes. These facts may be conveniently ate.tad 
as follows: 

Accused~ a captain in the Finance Department ot the Uni tad States 
Army, 1'8.S appointed apecinl disbursing officer ot the Puerto Rican 
Hurricane Relier Commission on March 7, 1929. Thia Commission waa 
established by Congress for the pUI'pose or disbursing United Statea 
t;unds tor the relief of residents of Puerto Rico, and functioned 
thrcugh a BO"ard or .Alternates in Sen Juan, Puerto Rico. Accused 
entered upon the performance of his duties at san JUan, Puerto· Rico, 
upon his appointment and cont;i...1ued 1n the performance ot them until 
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they were taken over by his successor on Decaaber 19, 1932. Attar 
accused' a relief and return to the States he was called back to 
san Ju8ll. 1n A,prtl, 1933, to explain why he had not taken up on his 
accounts two checks which had been aent to him as such disbursing 
officer. He appeared before the Board ot Alternates at San Juan 
on the day ot his arrival and was handed a liat ot check• from six 
different bank• and the checks themselves which aggregated $8,038.00 
in mnount. Upon being adnaed that anything he might say might be 
used against him and asked it he had anything to say he looked at 
the check• and said: "I think there ill nothing to say but tor me to 
make otter ot restitution". He was then askeds "'lben, when you 
signed your last account current tor December, 1932, you knew you 
were ahortt" To this he replied: "Yes, I suppose I did." On the 
following day at a second meeting of the Boe.rd accused asked that a 
large manila enTelope be brought to him from the office safe so that 
he could check the list or checks. As he opened this he remarked: 
"I belien the shortage ia a little more than you have made it"• 
Be then produced from the envelope t1:tty•three letters or transmittal 
Which had carried to the Board from six different be.Ilks fifty-tour 
separate manager's checks and certificates of deposit. These·letters 
of transmittai should have been diatributed among the jackets of the . 
several loan contracts to which they pertained, but evidently bad 
been collected by the accused and placed in the sate without the 
knowledge of others in the o:rtice. The checks described by the letters 
and transmitted by them aggregated $8.183.00 in e.mount, $145.00 more 
than the amount or the checks the Board had placed before accused. 

The Hurricane Relief Commiasion extended reliet to residents ot 
Puerto Rico who had suffered loss or damage through hurricanes and 
did th.is by granting them loans or JOOney upon their application. Upon 
approval ot such an application by the Board ot Alternat.ea in San J\Wl, 
e.couae4 placed the money to the borrower'• crecUt at some designated 
b8.llk and the bank paid the borrower each month the amount fixed by the 
Board of Alternates. Over three thousand such loans were opened. 
Borrowers made repayment to the Commission by currency, money orders, 
and peracmal or certified checks. Certain circumstances, such as the 
death ot a borrower, the sale ot his t~m, or his failure to COil'.lJ;)lY 
nth the loan regulations, made it neceuary at times to terminate 
the arrengment tor the loan. such a deten:nination having been 
reached by the Board, a •stop-payment letter" was 1ent to the bank in 
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which money stood to the credit or thi• particular borrower. To 
this the bank responded by a ao-called •letter ot transmi tte.l• in 
which it acknowledged the receipt ot the •atop-payment letter", and 
transmitted either a mane.ger•s check or a certiticate ot depoeit tor 
the emount or the unused balance to the oredU ot the borrower, to
gether w1 th the individual loen card showing payments already made 
to the borrower signed tor by him, and the letter ot credit pertaining 
to the loan. These manager•s checks and certiticates ot deposit were 
drawn payable to accused. 

Accuaed waa required to account to the General Accountiilg Ottice 
through the secretary or the Commission and the Chiat ot Finance, 
and it was his duty to receive, disburse and a.coount tor all mone7a 
placed to his credit. His otticial bank account was in the National 
City Bank ot New York, San Juan Branch, to the account or the 
Treasurer ot the United States. Accused also had another acoount in 
thie bank entitled •c. R. Fouts (Special Account)", which he maintaiud 
trom October 00, 1931, until it was closed on .&.ugust 18, 19~. ~ia 
was not a goTernment account. It appear• to haTe beo authorized b7 
the Commiasion to the amount ot one and one-halt mJ.ll.ion dollano 
This money was a part ot the loan money and ha4 been direoted to be 
left in the bllllk tor the accused to draw againat inetead ot dr&w1Il6 
on the Treasury. 

Accw,ed, as a special diaburaing otticer, was require4 to sul:mi t 
monthlJ' to the Comptroller General through the Commias ion and the 
Chief ot Finance an account ot all his tinanciel. aot1Tities on a 
standard torm known as his "account current"• '!hie tom carries with 
it Tarioua supporting papers includiil8 .a •schedule ot eollaotions•, 
a "schedule ot disbursements•, and a •aehedule ot tunds receiTed"• 
He 11aa required to pick up all hia receipts on the •schedule ot tunda 
rece1Ted" or the "schedule ot collections•, and the sum ot the two 
upon his "account current"• In the account• r-endered by accused in 
those inatancea where he reported the receipt ot1il:oney tran baDks upon 
the retund ot loan accounts, he reported them in detail upon his · 
"schedule ot collections", showing the name ot the b"ank: making the 
retund, the date ot receipt, the loan contract number, name ot borrower, 
reason tor retund, voucher number and date ot loan. The total ot these 
oolleot1on1 ft.a shown in hil •acb.edule ot runda received" and included 
in the •receipts• ot his "account current". Accuaed was required to 
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ettect Yi thdrawala trom the Treasury account and to make 4epoai ta to 
the Treasurer ot the United Sta.tea through the National City Bank of 
New York, San Juan Branch, the designated government depository. Re 
made depolli ts to his otticial credit by the preparation ot three 
torma presented with the deposit, the original ot which ia forwarded 
to the Treasury with the transmittal ot the deposit, the duplicate 
copy signed by the bank and returned to the accused tor his tiles 
aa eVidence of the deposit, and the triplicate copy ia retained by 
the depository. Upon the torm appears the name and a,mbol J1Umber of 
the accused, the amount ot the 4epos1 t, and the account to be attecte4 
by it. The Act ot Congreaa ot 3\lne 10, 1921, require~ the General 
.Accounting Office, ot which the Comptroller General 1• 1ihe head, to 
aettle all such disburaemen\ accounts atter an administrative uami• 
nation ot them by the chiet ot the department concerned. 

Accused•a accounts for the period trom February l, 1931, to 
December 19, 1932, had bean duly audited, and ahowed that he ahoul.4 
have turned over on the latter date to his aucceasor, Captain 'l'UD.atall, 
the sum ot $61,998.47. on that date he did turn over to Captain 
TUnatall hia otticial check on the Treasurer ot the United Sta'hs tor 
this amount. In malting thi1 audit the auditor considered no collectiona 
made by accused other .than those reported by him tor thia period Oll 

his •schedule ot collection,•. Had other tu.nds been collected by the 
accused in hia otticial capacity and not been reported upon his 
•schedules ot collections•, the audited balance due the Unit,!4 States 
would have been increased by the snount ot such tunda. 

During the period from February 27, 1931, to December 19, 1932, 
there were aent to the Board or Alternatee in payment ot retu.nds 
directed by the Board to be made by the uveral banks certain manager•a 
checks and certificate, or deposits, emong others, as tollo,ra: 

Bank Ainount 
National CitYBank ot N.Y., &m JUan Br. la checka 12,393.00 
Banco Comarcial. 4• Puerto Rico B • 1,203.00 
Banco Territorial y Agricola de P.R. 
Royal Bank or Canada 

13 
2 

• 
• 

1,eg~.00 
233.00 

Credito y .Ahorro Ponceno 12 certificates 983.00 
or depoait 

Banco de Ponce 
Total• 

4 checks 
54 

1,676.00
i§,1e:s.oo 

http:61,998.47


(236) 

Theae fitty•four separate instruments were all made payable to 
accused and were received by him in his official capacity. Twenty-fiTe 
ot them are indorsed with accused•s signature, and four ot them are 
indorsed by stamp and in his handwriting. Of the rel?l4inder, twenty
two are indorsed by a stamped indorsement similar in language and 
form to that used by accused upon checks the receipt of which he had 
acknowledged, e.nd tour were indoraed by a stamp bearing his name and 
office. Sixteen or these checka or certificates, aggregating t2,22g.oo 
in amount, were deposited by accused in the "C. R. Fouts, Special 
Account", aeTen, aggregating $1,872.00 in amount, were deposited to 
the account ot the Treasurer of the United Statea deaif;nated •J..rmy 
account of advances" and 9miseellaneou1 receipts", and the remaining 

. thirty-one, aggregating $4,082.00, were also deposited to the account 
ot the Treasurer or the United states, but •subject to check in the 
special disbursing account• of acouaed. These fifty-tour manager•a 
checks and certificates or deposit were paid by the aeveral banka 
from which they came between March, 1931, end December 17, 1932. None 
of them are accounted for on the "accounts current", "schedules ot
colleotions" or "schedules of funds received" submitted by accused 
during the period, nor are they otherwise accounted tor. They conTeyed 
to the accused, aa special disbursing officer, public money ot the 
United States which he was not authorized to retain as 1alar'7, pay, 
or emolument. 

A "loan book" was kept in the ottice or the Board ot AlterDa tea 
in which an employee ot the loan division recorded everything pertainine; 
to retunds. It shows the emount ot the loan, th9 name ot the borrower, 
the various payments made to the payee through the bank on the loan 
contract, and the refunds made by the bank against such contract. The . 
entries in it concerning retunds from February, 1931, to and inoluding 
November, 1931, are in the etlll)lOYH'B own handwriting. His source 
or intonna.tion was a note ot all refunds which accuHd gave him at 
the end ot each month. The entries or refunds tor the months ot 
December, 1931, January to SeptEmber, 1932, inclusive, and November and 
December, 1932, are in the handwriting of accused. There were no 
refunds in October, 1932. None ot the ret'Jmda evidenced by the titty
tourt manager•• checks or certificates ot deposit are shown in this 
"loan book". 

The Board ot Alternate, also kept a "loan card" tor each loan 
contract on which was entered. all pa)'!llents to the borrower through 
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the bank and all re:tunda in connection with the contract. such a 
card waa kept tor each ot the loan contracts upon which the titty
four retuhda were made. .Ul entries upon these "loan carda" are in 
accused' 1 handwriting, bu't none ot Uleat fitty•four retunds are 
shown upon the card,. 

Under the apecitication of Charge III there 1a additional eTidence 
e.a tollowa: Aocueed on December llil, 1932, at san J\lan, eubmi tted an 
"account current" tor the period from December l to December 1;, 1938, 
to which he appended the certificate that it na a "tl'\18, tu.ll and 
correct account" ot all m.one7a coming into hi• poaaeaaion on account 
ot the United Staiea 4Ur1Il8 that period, aa set torth in thia apeciti- · 
cation. That •account ·current•, like the others to which reference 
baa bean mde, waa aubm1tted to the Comptroller General ot 'the Uni tad 
State1 thro'U8h the Secretary of the Hurricane Relief Oamni11ion and 
the Chiet of linanoe. Accua ed receiTed and depoa i ted during thia 
period to the account ot the Treasurer of the United Statea two checlca 
ot the National City Bank ot Ne• York, San Juan Branch, one for $~.oo, 
drawn on Deccber 1,, l 932, and payable to him (Ex. 105), and another 
tor t,i2.oo, 41'8:wn on December 1~, 1932, end payable to him (Ex. lOe). 
Both checks were paid on December 171 1932, at the bank on which the7 
were drawn, and both ••re in payment ot retunda on loan oontraota. 
While both cbeoka were received by the accused, depoai ted b7 him, and 
paid during the period oovered by hia •account current" of December l~, 
19321 neither ot them ia accounted tor in that "account current" or 
the appended "schedule ot eolleactiona"• 

7. BJ ny ot detenae the following waa shown, In his •1chedule ot 
oollectiona• tor the month ot October, 1931, accuaed had accounted 
tor a retund ot $270.00 r101iTed by check ot the Banco Comercial, and 
in hia •1chedule ot collections• tor February, 1932, he had accounted 
tor a retund ot $19 received by check ot the aeme bank. These check• 
were not presented tor payment prior to the closing ot thia bank, but 

·were later delivered to the receiver by the Board ot ilternatea and 
the amount recovered in September, 1933. Accuaed'a deposit upon 
accounting tor these unca.shed checks was made trom h1a own tunds. 
(It will be noted that the emount or $8,183.00, the sum ot the titt,
to\1%' retund checks not accounted tor, 1• reduced b1 $270.00 to $7,913.00 
aa aet out in the ape.,it1oa1i1ou ot Charges I and II.) 

-ei-
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or the fitty-four separate checks and deposits, amounting to 
$8,183.00, thirt:r-eight amounting to $5,g54r.OO were deposited to 
the account of the Treasurer of the United states, and fifteen 
amounting to $2,204.00 were deposited to the "apecial account" ot 
the accuaed. (Proof as to one check dt tas.oo deposibd to the 
latter account was omitted.) ll'ithdrawal.a trom thia "special account" 
aggregating $8,323.21 were made between OOtober 21, 1g31, and 
December 17, 1932, all of which were included aa i tema in deposit• 
to the account of the Treasurer of the United Statea. 'l.1lll'ee other 
withdrawals amounting to $327.00 wre made to supply- banka with tunda 
to resume payments on loan.a. irhe balance ot the account on December 
17, l~a. na $6.M. A. deposit of $50.00 was ma4e in this bank by 
a third party to the credit ot accused on J"anuary 11, 1933, end credi te4 
to thia •apeoie.l aooount•. Thereafter aix Hparate w1thdra11111.la were 
made and the acoount was tinal.17 closed with 'Ule ls.at withdrawal on · 
August 18, 1933. 

The two checks, Exb.ibib 105 and 10& (referred to in the 
specification or Charge III}, were deposited in the National City Bank 
at San J\1e.n to the credit or tbe United Statea Treasury on Deccbe:r 
17, 1932. 

The Puerto Rican Hurricane Relief Commiasion dieburaed $2,000,000.00 
tor repair of schoolhouses and roads, About HTen hundred achoolhouaea 
were conat:ructed and repaired, Payments were made by aocuaed on 
vouchers or statements prepared b7 the 1'reaaurer of J?uerw Rico. All 
appropriation of $100,000.00 tor 1eeda and.seedlings na disbursed 
by accused. During the entire period ot accused'• e.ooountability u 
"special disbursing otticer• ct.'the Oormlieaion, he disbursed more than 
$9,500,000.00 of fUnda appropriated 'by CongreH, the disbursem.enh 1J1 
some months amounting to more~ t,.oo,000.00. In addition to these 
duties he was disbursing otfioer or the Poa, ot San JU.an and disbursed 
all National Guard tllnda on the· llland. 'l'he aTerage monthl7 41abunementa 
ot the Poat ot San J\1an were mm IOOtOOOeOO to $l.OO,OOO.OO. He hendled 
the tunds or the 4'2d Infantry and had an account hr the Colonial . 
Expos! t1on in Pe.ria, l!'rance. He na also propert7 auditor ter all 
property accounts in Puerto Rico. Other than Regular Amy and Poet 
accounts, these also included accounts ot tbe National Gual"d, the 
UniTersity or Puerto Rico, and the College or J.grioulture at ltkyaguez, 
'l'he larger portion of his time we.a required tor thh work aa property 
auditor. He •• reQuired to audit twice a :rear. 
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The ohaiman of the Board of Alternatea stated that in so far 
as he knew aocu.sed never asked for additional help to do the work 
ot the accounting section of which he ms in charge. The chief clerk 
ot the Board understood that accused asked for help on several 
occasions, but stated that the work was not particularly burdensome 
aince the money went out in nst SUJ11Z1, and the emount of money dis• 
buraed waa not a tair indication of the work involved in disbursing it. 
Employees ot the Commission and accused often worked at night. l'b.e 
ehairman ot the Board worked •not only many nights but every nieht•. 

The mili ta.ry accounts or accused from September l to December 19, · 
1932, aa disbursing officer tor the Po•t ot San Juan, were audited 
about July 10, 1933, and were found to be in bale.nee with the General 
Accounting Office and w1 th the ate.tementa from the Chi et ot Finance 
as to the amounts Which should be on hand at the close of each month 
and on pecember 19, 1932. 

The system used by accused in handling the accounts of the 
HUrricane Relief Cammiaaion was one he had devised, baaed to aome 
extent on~ •ccounting methods, and had approved by the General 
Accounting ottice. Colonel William McK. Lembdin, Finance O:tticer, 
Second Corps Area, trom March, 1930, to J"anuary, ·1932, considered the 
system an excel.lent one. In commenting upon it in 1930 he had stated 
that accused showed a comprehensiTe knowledge of accounting methods 
and that hh work deserTed highest commendation. He considered 
accuaed exceptionally well equipped tor the job he was performing tor 
the Pueno Rican HUrricane R~ie:C' Canmisaion. 

Major General Robert u. Pa1;terson, u. s. Almy, Surgeon Gen.ere.l's 
Office, testified that in his opinion, and in that ot most authorities 
on tropical medicine and hygiene, continuous service in the tropics 
in excess of three years by a man. born and raiaied in a temperate 
olimate slows him up physically- and mentally. Most officers sutter 
definite. impainnent ot etticiency and usetulneas as a result ot such 
prolonged service and he regarded aeven years as prolonged service. 
He would not consider an officer in his seventh year ot tropical 
eerTice to be as mentally alert and physically tit as in his first 
three years. 

e. In rebuttal the prosecution through the expert teatimony ot 
Captain TWUJtall, Finance Department, outlined again the procedure 
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ot accounting by a dlsoUJ.·sing officer. This fact waa emphasized 
that if a disbursing officer receives a check in any amount, the 
receipt of ~hich he does not charge himself with, but physically 
deposits the check to his official credit, then ho is out of balance 
with the Treasury for the exact amount 01' that check:. There is 
then only one physical method by which he can bring his account in 
balance with the Treasury, and that is to withdraw trom the receipts 
with which he has charged himself an amount exaotly equal to the 
check which he has deposited. 

9. It is provided by Federal statute thats 

"Except as otherwise provided, every officer or 
agent or the United states who receives public money 
which he is not authorized to retain as salary, pay, 
or emolument, shall render his accounts monthly. 
such accounts, with the vouchers necessary to correct 
and prompt settlement thereof, shall be aent by mail, 
or otherwise, to the bureau to which they pertain, 
within ten days after the expiration of each successiTe 
month, and, after examination there, shall be passed 
to the General Accounting Office tor settlement. ***• 
u.s.c. 31: (ge. 

Alld further provided that: 

"Every officer or agent of the United States who, 
having received public money which he ia not autho~iced 
to retain as salary, pay, or emolument, tails to render 
his accounts for the same as provided by law shall be 
deEmed guilty of embezzlement, and shall be fined in a 
sum equal to the &llount of the money embezzled and · 
imprisoned not more than ten years." u.s.c. 18: 176; 
sec. go, Federal Penal Code of 1g10. 

Under the statutes just quoted it was the duty of accused to render 
his accounts monthly for the public money that he received in the form 
of manager's -checks and certificates of deposit from these Puerto 
Rican banks. The evidence is clear end conclusive that he received 
such tunds not only to the amount ot $'7,913.00, as alleged in the 
specifications of Charge .II, but actually to the emount ot $8,183.001 
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and that he wholly failed to charge himself with, or to account tor. 
any or these ritty-rour separate itams, aggregating $8,183.00 in ' 
amount. It is immaterial that this money may ultimately have been 
deposited to the accotU1t of the Treasurer or the United states. 
That the accused "wilf'u.lly, wrongfully and unlawfully" railed to 
render his accounts for this money, as it is alleged, ia established 
by his own admissions, and by the additional racts that upon the 
receipt or these refund remittances by letter or transmittal rrom the 
several benks he departed rrom the customary office procedure in 
order that none or these refunds should appee.r upon the •loan book" 
or upon its a:ppropriate •loan card", and not merely prevented the 
letters or transmittal from being tiled with their related papers 
but carefully collected the entire file or tirty-three and concealed 
them in the office sate. · 

'l'he evidence is also clear and conclusive that accused made a 
false and untrue certificate on his •account current• tor the period 
from Decanber l to 1;, lG32, 1'here1n he wholly tailed to account tor 
two checks which he had received and deposited to his official account 
during that period. There can be no question but that this aniasion 
was with his knowledge and by his intention, since accused was 
thoroughly- tmn.iliar w1 th the requirements or his office. And there 
were during this period so tew transactions to be recorded that the 
Clllission to enter these two refund checks can by no means be attributed 
to oversight or neglect in the press ot hea.T}'" duties. There is but 
one inference trom the tacts, which is that the accused made this 
certificate deliberately and w1 th tuli knowledge that 1t was talae 
and untrue. 

No substantial defense was presented. It was shown, apparently 
e.a a detenae to the charges, 'that the proceeds or each or the tirty
tour refund checks and certiricates ot d-.poait had either been 
immediately deposited by the accused in hie otricial account with the 
'l'reasurer ot the United states or had ultillately reached that account. 
Milch ot this had already been shown by the prosecution as a part ot 
1ta oaae. The accused had not been charged under Charge I with the 
embezzlement or the proceeds ot these instruments but with the 
embezzlement ot a 8lJm of money equivalent in emount to such proceeds, 
lesa the amount ot one check upon a closed bank 11h1Ch he had evidently 
replaced with hie Oll'll tunda. It was concluaively ahown that regardless 
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ot the tact ot the deposit ot these inatruments in his otticial 
account he did not account tor them and was short in his accounts 
in the emount alle~d in the specitication ot Charge I. The con
clusion inevitably tollcnra that he had embezzled an equivalent 
amount ot otticial moneys, and the evidence warranted a conTiction 
under Charge- I• 

In the •pecitieation ot Charge II accused was charged with 
tailing to account tor the public money he received in the torm ot 
retund · checks and certiticates ot deposit. The proeecution having 
ahown that he had received and deposited this money, but that he 
had wholly tailed to render any account ot it in hia ott1c1al account,, 
U 11 difficult to oonoeiv• by what theory ot defense the showing 
that the money had been deposited in accused'• otticial accoant n.1 
again presented. · 

sane ettort na made by the deten1e to lb.ow that the· accu.1ed n1 
not given adequate and oompetent personnel to accomplish properly 
the great volume ot work required ot his ottice, apparently 'to prove 
that the amiuiona in accounting were tor this reason unavoidable,. 
and excusable. Thie proot was not oonvincing,·and the Tery circumatancea 
ot the .case make it quite untenable as an element bt defense. 

The mu:ingot talse otticial atatementa to superiors, .with 
knowledge ot their talai ty, baa loIJg been recognized in the service 
as oonduct unbecoming an ottioer and a gentleman in TiolaUon ot the 
9eth Article ot War. M.c.M., par. 151.; Winthrop's Military Law and 
Precedents, Reprint 1920, P• 713. 

10. There remaina tor consideration the question ot :whether or 
not the validity ot the proceedings in this case is attected by the 
tollowing provisions ot the 39th Articles 

"EJ:cept tor deaertion committed in time ot war, o:r 
tor mutiny or murder, no person subject to military law 
ahall. be liable to be tried or puniahed by a court• 
martial tor any crima or ottenae committed more than 
two yeara betore the ar:raignmen t ot such persons Pro
vided that tor desertion in time ot peace or tor any 
orime or ottense punishable under articles ninety-three. 
and ninety-tour ot this code the period ot 11m1tation 
upon trial and puniabmen t by court-martial shall be three 
yeara: • • •.• 
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Thia question was not,raised at the trial nor discussed by the statt 
judge advocate in hia review of the record ot trial, and is here 
raised tor the tirat time• 

.&.ccused •• arraigned on December 4, 1933. The atatute ot 
limi tationa 1a two yea.ra tor the ottensea or which he was convicted, 
and consequently- &>ea not apply to the conviction under Charge III 
ot an ottenae conmitted on Decaber lg, 1g32. 'lbe ottenae ot which 
he •s convicted under Charge II 1a alleged to ban been committed 
during the period trom February 27, 1931, to December 19, Ul32, and 
the proot supports the allegation. It 1a by no means a continuing 
ottense but includes a repetition of aucoesa1Te separate ottensea 
each one ot which 1s complete in 1teelt, that 18, the tailure ot 
accused to account tor each one ot these titty-tour separate ma.nager•a 
cheoka and certiticates of deposit, upon ita receipt, deposit, and 
payment, may be considered as a separate ottense. Each such ottense 
might haTe been aeparately- alleged, but tor convenience in pleading 
the:, have, not inappropriately, been grouped together aa one ottenae. 
The date or the commission by the accused or each or these several 
ottensee is the date on whic;h each ot the several instruments conveying 
public money to him should haTe been picked up on hia accounts but 
was not. In each 1.natance thia date may be considered as the date on 
which he submitted an "account current• purporting to COTer his otticial 
transactions ot the previous calendar month during which he received 
gonrment tunda which he tailed to pick up. He submitted an "account 

, current• on November 23, 1931, and one on December 21, 1931, each 
purporting to coTer the transactiona or the previous month. The 
latter date 1a within two years ot December 4, 1923, the date ot hia 
arraignment, but the tomer 1• not. The checks which he received and 
cashed prior to November l, 19~, are aa follows: 

J'ive checks, Banco Territorial y J.8r1cola, aggregating $ 528.00 
Six certiticates, Banco Credito y .&.horro Ponceno, • 594.00 
one check, Banco da Ponce, " 1,155.00 
J'ive checks, Banco Coaarcial, • 1,203.00 
Three checka, National City Bank, • 2'72.00 

$3,752.00. 

To the charge ot "Yiltull:,, wrongtully and unlawtull.7" tailing to 
render hie accounts tor the sum ot 13, '752.00, convaye4 to him. by these 
1nstl'Ulllents, tha accused might have ,1uccH1tull7 pleaded the .-tatute 
ot limitations since there •• 11.0 man1teat impediment to the bar ot 
8Uch & plNe 
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In the Federal oourts the bar ot the statute ot limitation.a is a 
matter ot detense. Capone T. Aderhold, 65 r. (2d S.) 130. Accused 
persons may avail ·themaelTH of this statute by special _plea or .bJ, · 
evidence under the general issue. United states T. Cook, M u.s. 
168, 1'19; United states v. Kiaael, 173 Fed. R•P• e23. 829. Dl 
courts-martial procedure the bar or the statute ot limitations 1a 
also matter of defenae only (Winthrop's Military Law and Precldenta, 
P• 2l53), and in appropriate cases may be pleaded in defense by.a 
special plea in bar of trial. Par. 67, M.C.M•. .All accused 11J11y also 
avail himself of this statute by ertdence under the general issue, 
as- in the Federal courts. · Winthrop• s Military .Law &%1.d Prece4en'\s, 
P• 2:53; Dig. Opa. J"AG, 1918, P• 1'12• C III D. ( A mere plea ot not 
gu11ty w1 thout evidence ot the statute ot limitationa and ita appl1-
cabili ty aa a· defense has not been considered to have inte11)odd the 
statute aa a defense.') CM 1904:97, ~· The accused in the instant 
case did not avail himself ot the defense ot the statute of limitations 
either directly by a plea of the statute in bar or trial or by evidence 
under his plea of not guilty, and there is nothing in the record to 
show that he was advised by ·the court or by his counsel tha'b the 
statute of limitations we.a in any manner applicable to the offenses·. 
with Which he was charged or available to him as a defense• . 

The question must, therefore, be considered whether the failure 
of the record to show affirmatively that the accused was so advised 
renders the record legally i?l8Ufticient to support in the 1r entirety 
the :t'indings of guilty Ullder Charge II and its specification. Th• 
sentence is otherwise supported and its legality is not attected by 
this question. 

Prior to the time that the Manual for Courts-Martial of 191'1 
beceme effective, the explanaiion by the oourt to an accused·ot _his 
right in an appropriate case to plead the statute ot limita.Uona in 
bar ot trial does not appear to have been required. In the Mmual ot 
1898, page 31, and again in that ot 1908, page 34, the following appearss 

"The statute of. lim.1 tation (103d) is not prohibitory
aa to jurisdiction, but is properly a matter ot defense, 
which, to be effective, mus°' be pleaded and proved, or, 
in aome express manner, te.ken advantage of on the_ evidence.• 
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In the Manual or 191'1, paragraph 1,9 l!,, it na provided: 

•In each caee tried by a general court-martial in 
Which, upon the race or the record, it appears that the 
accused might aucceutully plead the· statute or limi
tations but in which he haa not interposed such plea, 
it shall be made to appear ot record that the president 
ot the court advised the accused ot his legal rights 
in the premisea.• 

.And the record was required to show that in a proper case the accused 
was so advised. Par. 35'1, sub-par. q. The Manual ot 1921 cCllltained 
the aeme provisions with the added pro:nsion that the explanation 
might be made in the alternative by the law member, and that •such 
advice ot the president or law member and the response ot the accuse4 
thereto Yill appear in the record•. Par. 149 (3)(g), M.C.M., 1921;
.!!• par. 315'7, aub-par. 21; ~· App. 10, P• ~20. 

Under these provisions or the Manuals or l.917 and 1921, in those 
cases where the record or 'trial tailed to ahow that the accused was 
duly informed ot his right to plead the statute ot limitations in bar 
ot trial and did not plead it, where it might aucceaatully have been 
pleaded, it was held that his substantial rights had been inJurioualy 
atfected. Dig. Ops. jAG, 1912-30, sac. 1861 (1)(2)(5)(,). 

The provisions ot the 1921 Manual upon thi• subject were sub
stantially changed and superaeded by the following provisions or the 
present Manual ot 19281 

i 

"If' it appears trom the charges themaelves that the 
statute has run against an offense charged or (in the 
case or a continuing offense), a part of an offense 
charged, the~ may bring the matter to the attention 
of the accused and advise him (through the president, or 
the law member, if the preaident so directs) of his 
right to plead the statute. This action shOuld, as a 
rul.e, be taken at the time ot the arraignment. 

With respect to pleading thia statute in bar of 
punishment, see '18 a (Statute or Limitation.a)•" Par. 6'7, 
M.c.u., 1g2a. 
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."It by exceptions and subati tutiona the accused 
is f'ound guilty or an of'tenae against which 1t appeara 
that the statute or limitations (A.W. 39) baa run, the 
~ may advise the accused in open court of' his right 
to plead the statute in bar ot punishment if' he eo 
desires•. It the accused doe• plead the atatute, the 
matter will be detennined in aubatantie.lly the aeme 
manner e.a provided f'or the dete:i:mination of' a plea of' 
the statute 1n bar of' trie.l.• Par. 78 a, laat aub•l'4r. 1 
M.C.M., 19.28. (Underscorine; supplied.)- · 

"When th~ def'enae is not 1n charge of' a counsel 
of' the accused's own selection the a11ties, etc., ot 
the defense counsel are those ot a military oounael 
of' the accuaed•s own selection,• Par. 4:5 b, M.C,M., 
1928. -

' 
"All of'f'icer, or other military person, e.ctil:18 a, 

indil'idual counsel tor the accused bef'ore a general 
or special oourt-ma.rtial, will perf'om such duties as 
usually devolTe upon the counsel tor a 4etendant betore 
civil courts in a criminal case.* • • • 

Before the trial he will explain to the accused 
• • • 1n an appropriate case, his right to plead the 
statute of' limitations (see 67 and 78). These ex
planations will be im,.de regardless or the intentions 
of' the accused••* as to how he will plead.• 
Par. 4.~ 1, M.C.M., 1928. 

Prior holdings or the Board ot Review under the provisions quoted. 
aboTe, concurred in by The Judge Advocate General• are noted as :tbllows: 

(1) In CM 188778, Al.len {1929), accuaed pleaded not guilty to the 
charge or traudulent enI'iatment on two separate dates, each more than 
two years prior to the date of' his arraigmnent, and of' deaerUon~ He 
was round guilty or all otf'enses. Al though the charges on their tace 
indicated that the accused might successfully plead the statute ot 
limitations in bar or trial tor the rraudulant enlistments, the record 
did not show that the court advised the accused or his right eo to 
plead. Information was obtained outside of' the record that the right 
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'1 

to plead the statute of limitations was not extended to the 
accused and that he was not informed of the same under paragraph 
45 ~' Manual tor Courts-Martial, by either the defense counsel, 
trial judge advocate or the president of the court. rt was held 
by this office that, since it was established that the accused could 
successtully have pleaded the statute of limitations in bar of trial 
for the two fraudulent enlistments, and that neither the defense 
counsel, as prescribed by paragraph 45 b, M.C.M., nor the court 
explained to the accused his right to plead the statute, the sentence 
should not exceed the maximum authorized for the desertion of which 
the accused stood convicted. 

(2) In CM 1904'97, Smith (1930), accused pleaded not guilty to 
specifications alleging offenses of fraudulent enlistment purporting 
to,have been committed more than two years prior to his arraignment 
and, it appearing that there was no manifest impediment to the bar 
of the statute of limitations, the statute could, therefore, haTe 
been successfully pleaded in bar of trial for these offenses. The 
Board of Review held that, since it did not appear that accused 
was in any manner advised by the defense counsel (par. 45 )l, M.C.M., 
1928) ot his right to plead in bar, and since the record shows that 
the court did not so advise him, it could not be said, under all 
the circumstances of the case, that accused intended to or did waiTe 
his rights in the premises, and, such being the case, his trial 
upon these specifications, in plain violation of the provisions of 
the 39th Article of War, was erroneous and unauthorized. 

(3) In CM 195388, Flanagan (1931), the court, upon an accusation 
of desertion, to which the accused pleaded not g~ilty, by exception 
and substitution, found the accused guilty of an absence without 
leave colll!llencing more than two years prior to his arraignment. The 
record of trial failed to show that accused, eith~r on the arraigmnent 
or at any subsequent stage of the trial, including tkat of the findings 
and sentence, was advised by either defense counsel, trial judge 
advocate, or the court, in respect to his right to invoke th$ statute 
of limitations in bar of trial or punishment for that offense. For 
this reason the Board of Review held the record of trial legally 
insufficient to support the finding of guilty of absence without leave. 

(4) In CM 195863, Zukosky (1931), the accused pleaded guilty 
to the offense of fraµdulent enlistment. of which offense he was 
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found guilty. ,At the time of the arraignment more than two years 
h~d elapsed since the commission of the offense charged, and, the 
record of trial disclosing no facts to take the case out or the 
statute of limitations, trial was barred by the statute. The Board 
of Review expressed in part the following opinion: 

"4. The statute of limitations is a defense and 
must be asserted at the trial by the defendant in a 
criminal case. Biddinger v. Commissioner, etc., 245 
U.S. 128; United States v. Brown, Fed. Case No. 14655 
(2 Lowell 267). The defensemay be rEi.ised by a special 
plea in bar of trial (United States v. Kissel, 173 Fed. 
Rep. 823) or by a plea of not guilty (United states v. 
cook, 84 u.s. 168, 179. Whether or not a plea or not· 
guilty asserts the defense in those cases where the bar 
of the statute is apparent from the pleading is not 
necessary to decide in this case, and decision on that 
point is expressly withheld. In the instant case the 
accused failed to assert the defense either by a special 
plea or by a plea of not guilty. Instead of asserting 
the defense he pleaded guilty. Whethar the plea of 
guilty be considered as a waiver of the rie;ht of the 
accused to avail himself of the defense accorded him 
by the statute or as an admission by the accused that 
facts exist which take the case out of the statute, the 
result is the same, namely, a valid sentence on the 
plea of guilty. 

5. The Board of Review has not overlooked the 
fact that the Attorney General, in several opinions, 
has held that a court-martial has no jurisdiction, even 
with the consent of the accused, to try a case which is 
barred by the statute (1 Ops. Atty. Gen. 383;!6 id. 239t 
13 id. 452; 14 id. 265; 16 id. 170 (1878)). ~eful 
consideration of these cases shows that they are 
essentially based on the assumption that the bar of the 
statute of limitations affects the jurisdiction ~f the 
court. Thus the Acting Attorney General, Mr. Bristow, 
states: 

'It has been held that the 88th Article 
of war, above QUoted, is a limitation upon 
the jurisdiction of courts-::n.artial and pre
sents an absolute bar to the trial*** 
which can not be waived even by the accused. 
(13 Ops. Atty. Gen., ~·) 



(249) 

:BUt the theor7 that the aiatute attects the jurisdiction 
ot the court 1a exprualy denied by the Federal courta. 
D:l re Davidson, 21 Fed. Rep. ~8 {lesi) I Biddinger v. 
Oommiadoaer1 etc. (191'1), supra. J.a the Federal courta · 
haTe power to inquire into the juriadiction ot courts
martial (carter T. Roberti, 17'1 u.a. 495), their deciaiona 
on queationa ot juris4iction are authoritative and should 
sene~ly be followed by the Board ot Review. 

t. · In view ot the intimation by various Attorneys~ -
General that the bar ot the atatute may not be we.ind 
by 'the accused, oonaideration ot that point ia neceasarr. 
J.aauming, aa appears to be the :tact, that the opiniona 
ot the Attorneys General cited above are baaed upon a 
concluaion that the statute ot limitations contained in 
the Article• ot War attecta the jurisdiction of the 
court to hear and determine a oaae, the conclusion 
that e.n accused may not niTe the bar ot 'the statute. 1• 
of course logical and conaiatent with the ruling on 
juriadiction. It 1• conceded that jurisdiction can not 
be conferred by waiver. However, the Federal courts 
having overruled, in etfect, the opinions of the 
Attorney• General that the statute a:ttecta the juris• 
diction of the court, ~sound reason 1a eean :tor now 
following these opinion• that the bar of the statute 
may -not be waived. It has been held that the protection 

'"artorded by the 5th and 6th AJnenamenta to the constitution 
may be waived (Levin v. United states, 5 Fed. (2d) 598 
(certiorari den~269 u.s. 562)1 Grove v. United states, 
i Fed. (2d) 965 (certiorari denied,~u.s. 691)), and 
no sound. reaaon ia aeen why the protection at:torded by 
the statute of limitationa may not likewise be n.1ve4. 

7. For the ree.eona stated, the Board of Review holda 
the record of trial legally autf1e1ent to support the 
sentence. However, it appears that the atar:t judge 
advocate, the members or the CO'\lrt, the trial judge 
advocate, and the defense counsel, overlooked the :tact 
that the statute or limitationa might have been pleaded 
in th1a ease. The Board ot Review, while sustaining the 
validity ot the sentence, feels that the-equities o:( 
thia case dsnand that the sentence be remitted in accord 
with the policy established inc. Y. 188778 (Allen). 
Appropri~te action looking to the remission or the 
sentence is recommended•" ' 
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(5) In CM 197237, Rodgers (1931), to a charge ot 4eaertion the 
accused pleaded guilty or absence w1 thout leave and we.a tound guilty 
or absence without leave COilllllencing more than two years prior to 
his arraignment. There is nothing in the record ot trial to ahow 
that the right or the accused to plead the atatute ot limitationa 
in bar or trial or punishment we.a brought to his attention. In hie 
review or the record of the trial or this caae the atatt Judge 
advocate, atter quoting the ·pertinent matter trom the Manual ot 1928, 
llbich has been quoted above, continued in part aa tollonz 

"It is thus seen that under the proviaiona or the 
present Manual, there is no mandatory requirement that 
the record or trial shall contain a atatement that the 
accused was advised ot his right to plead the atatute 
or limitation$. Under the 19El Ms.nual the reoord ot 
trial was required so to show. Under that .M!.nual it 
was the mandatory duty or the president or the court, 
or of the law I!lel!lber, to make such explanation. Under 
the present Manual no such duty devolves upon the 
president, the law member, the Trial Judge Advocate, 
or any other member or the court; but the positive 
duty is upon the defense counsel to make to the accused 
an explanation With regard to his right to plead the 
atatute_ot limitations. In the instant case the pro
visions ot the preaent J.&mual are controlline;, and 
under it, as haa been eean, the court may meka the 
explanation but ia under no mandatory duty to do. so. 

There is a preSUlll,Ption ot legality attendan-; upon 
the proceedings ot courts-martial (1912 Dig. Ope. J.A.G. 
557, XIV E 5; id. 570 X.V C), e.nd there ia a presumption 
that the accused knows the law, and also a pres\lllption 
that the officer representing him as defense counsal 
:pertonned his rull military duty (1912 Dig. Ops, J.A.G,, 
529 XI A 2; Par. 112 a, P. 110, M.C.M., 1g2e), 

There is no more reason under the present Manual, 
it 5eems to me, for requiring the•record of trial to 
show that the defense counsel advised the accused ot 
his right to plead the statute ot limitations than 
there is that the record of trial should show tha~ 
the defense counsel 'immediately upon the charges 
being referred tor trial to the court•, informed 
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•the accused of that fact and of his rights as to 
counsel•, Whic\ the defense counsel is also required 
to do under paragraph 43 b, page 34, ot the present 
Manual. 

* • • * 
Under all the tacts and circumstances disclosed 

by the record of trial in this case, it seans to me, 
since there ia no positive mandate of law or or the 
Manual Which requires that there be embodied 1n the 
record ot trial an explanation to the accused ot hia 
right to plead the statute or limitations, that it 
cannot be eaid that the record or trial 1a legally 
insufficient to aupport the sentence.**•• 

The prior holdings or the Board ot Review in the cases ot Flanagan, 
CM U15388, and Zukosky, 19581S3, were cited and considered by the 
examiner ot the Rodgers case and that caae was held legally sufficient 
and pasaed to file with the approval ot The Judge Advocate General. 

The above comment ot the start judge advocate 11 quoted with 
entire approval. The Board or Review is ot the opinion that the 
atatute ot limitations may be set up by an accused as a b&r to his 
trial or punisblllent either by a special plea, or by evidence of the 
statute and ita applicability introduced under a plea to the general 
iasue, but that without such evidence a plea of not guilty, as in the 
instant case, does not assert the bar ot the statute. Under the 
present Jbmual tor Courts-Martial it is no longer mandatory, as it 
was under ~e Manuals or 1917 and 1921, that it appear or record that 
the president ot the court (1917 and 1921.) or the law member (1921) 
advised the accused or his legal rights aa to the statute ot 11m1tat1ona 
1n each case tried by general court-martial in which, upon the face 
ot the record 1 t appeared that he might successfully plead the statute, 
but had not done so. The present requirement tor the protection of 
the r~hts or the accused under such circumstances is merely the 
directory one that the military counsel or his own aeleetion, or the 
defense counsel, will, before the trial, explain to the accused 1n an 
appropriate case hie right to pleadthe statute ot limitations, and 
that auch explanation will be made regardless or the intentions or 
the accused as to how he will plead. There is no requirement that 
1t appear ot record that such a. duty was properly performed by 
military counsel tor the defense, and, in the absence or such a 
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requiranent, the prescription that it be performed "before the trial• 
removes it entirely from the record. In the absence ot an attiniiiii'rTe 
showing to the contrary, it may be presumed that auch military- counsel 
performed not only- ~is .duty but the other genere.l duties of hia 
office prescribed by- pare.graphs 43 b and ,o b, Manual tor Gourb• 
Martial, since the law presumes that l)Ublic otricers duly perform 
their official functiOJl8, and this presumption continues until the 
contrary 1• shown. Dig. Ops. JAG, 1912, P• e2t, XI A 2. 

~ The Board ot Review, in ita holdings in CM 188778, Allen (1929), 
1'°4.97, ~ (1930), and 195388, Flanagan (1931), mentionedaboTe, 
although the provisions of the Manual for Courts-Martial of 1928 
were then in effect, appears to have etill been under the influence 
or the provieiona or the M3.nuale of 1917 and 1921. In each or these 
caaes findings of guilty were disapproved under specifications to 
which the accused had pleaded not gu1lty and to which he might

• auocesa:tully- haTe interposed the plea of the statute or limitations, 
and disal)proved for the reason, stated that the record did not show that 
the accused was adVised of his right so to plead either by the oourt, 
the defens9 counsel or the trial judge advocate. In CM 195863, ZUkoeky 
(1931), a Boe.rd of Review ot llhich but one member had 1)8.rticipated 
in CM 195388, Flanagan (1931), departed from the influence of the 
earlier Manuals and held the record legally sutficient to au;pl)ort the 
sentence notwithstanding the tact that the record failed to ahOw that 
'the accused n.a advised of his right to plead the statute of limitation 
where he might he.Te l)leaded it successfully. The accused had pl.eaded 
guilt7, however, and it was held that there we.a a valid sentence on 
a plea of guilty. BUt the Board, still moved by the provisions of 
the Manuals ot Ul'1 and 1921, while it sustained the validity of the 
sentence, felt that the equities ot the case demanded that the sentence 
be remitted in accord with the policy established in CM 188778, Allen, 
and so reoomnended, because it appeared that the staff judge ad~, 
the members of the court, the trial judge advocate, and the defense 
counsel bad overlooked the fact that the statute of limitations might 
have been pleaded. 

In CM 197237, Rodgers (lg3l), the record or trial was held 
legally sutficient and passed to file although it appeared that the 
accused might have pleaded the statute ot limitations successfully 
and there was nothing 1n the record or trial to show that his right 
so to plead was brought to his attention. He had, however, pleaded 
guilty to ~he charge and s~ 0 cification ot which he waa oonvioted. 
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. In the instant case the accused pleaded not guilty to all chargea 
and apeci!ications and there is nothing in the record to show that 
he. n.a adTised that he might auccHstully ban pleaded the statute 
of 11mitat1ona in bar of a part of the of'f'enae charged in the apecifi
oation of Charge II and that Charge. He was defended by a major of 
••v•nteen yeara aerTice and by a captain of sixteen years 1erTice. 
In the absence ot an e.ttimative showing to the contrary, it mAy be 
presumed that these officers performed their tull duty in.the defense 
ot the accused and adVised him of' his right to plead the statute. 
Since no evidence of the.atatute of' limitations and its applicability 
to the tacta of' the in.stant ca1e was presented under the plea of' not 
guilt7, the bar of' the statute waa not asserted. And the failure ot 
the record to ahow attil'lllltively that the accused ris advised by 
the court or by-hie counael that the statute or limitations was in 
uy manner applicable to the ottenaea with which he n.s charged, or 
available to him as a defense, is held not to have a:rtected the 
aut~iciency of the'reoord to support-in their entirety the findill8s 
of guilty under Charge II and its apeci!ication. 

ll. At the time of the trial accused was 41 years of age. Th• 
atatement of his service, as it appear• in tlie Of'f'icial Almy Register, 
is aa follo1ra 1 

"PTI. sgt. and aup. agt. Co. B 1 Int. N. Dak. N.G. 
19 J'Une l& to 14 Feb. 17 and from 5 Aug. 17 to 14 Aug. 
17 E lt. Q..M.c. N.A. 15 Aug. 1'7; accepted 15 Aug. 17; 
1 lt. ~.M,C. N.A. 18 J'Une 18; accepted 18 J'Une 18; 
vacated 15 Sept. ro.---1 lt. ll'.D. 1 J\lly 20; accepted 
15 Sept. 20; capt. 1 July 20.• 

12. The court was legally constituted. No errors injuriously 
atf'ec:ting the substantial rights of' the accused were co:nmithd during 
the trial. :ror the reasons stated, the Board of ReTiew 1• or opinion 
that the record or trial is legally autticient to aupport the findings 
of guilty and the sentence, and warrants contirmation thereof. 
sentence or dismissal ia mandatory on conviction or violation ot the 
9:Sth Article ot War. 

To The .l'lldge Advocate General. 
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WAR DEP.ARlmNT 
In the Office or The Judge Advocate General 

Washington, D.c. 

Board or Review 
CM 201563 MAY 15 1934 

UNITED STATES ) 
) 

v. ) Trial by o.c.M., convened at 
) Fort Lewis, Washington,

Lieutenant Colonel AR'lmJR ) December 18, 1Q33, January 
J. DAVIS (0-1935), Quarter- ) 18, 19 and 20, 1934. Dis-
master Corps. ) missal. 

OPINION or the BOABD or REVIEW 
TURNBUU., KmG and HALL, Judge Advocatas. 

l. The Board or Review has examined the record or trial 1n 
\~ the case or the otticer named above and aubmits thia, its ol)inion, 

to The Judge Advocate General. 

2. The accused n.a tried upon the following chargea and 
speoif'icationa: 

CHARGE I: Violation of the 9~th Article of War. 

SpecU'ication 11 In that Lieutenant Colonel Arthur :r. 
Davis, Quarte:nnaater Corps, did, at Fort Lewis, 
Washington, between the dates, on or about Jl)ril 
115, 1Q31, and on or about December 22, 19311 wro.og
tully present and introduce in social intercourse 
to the officers of the A:rmy and their f'alJ11l1es on 
said post a 1i0man, one Mildred Good, ae hie couau, 
when in tact said woman was not hia cou11ll and 
he, the said Lieutenant Colonel Davia, was main•• 
taining her on the post tor an immoral purpoae. 

Specification 2: In that Lieutenant Colonel Arthur J". 
Davia, Q.uartermaater Corpe, did, at Fort Lewis, 
Washington, between the dates, on or about April 15, 
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1931, and on or about December 22, 1g31, wrong
tully and unlawfully cohabit with one Mildred 
Good, a woman not his wire, by living with and 
maintaining her in the Government quarters 
assigned to him and by ralsely representing that 
the said Mildred Good was his cousin. 

Specirication 3: In that Lieutenant Colonel ~rthur J. 
Davis, Q.uarte:rma.ater Corps, did, at Fort Lewis, 
Washington, between the dates, on or about April 
1~, 1g31, and on or about December 22, 1g31, wrong
tully and unlawfully cohabit with one Mildred Good, 
a woman not his wire, by haying illicit sexual 
intercourse Yi th the said Mildred Good with the 
result that she became pregnant w1 th child by him, 
the said Lieutenant Colonel Davis. 

CHA.RGE II: Violation or the geth Article of War. 

Specirication: In that Lieutenant Colonel Arthur J. 
Davis, Quartermaster Corps, being at the time a 
lawtully married man, did, at Fort Lewis, Washington, 
and between Fort Lewis, Washington, and san 
Fre.ncisco, California, between the dates, on or 
about April 15, 1g31, and on or about December 25, 
l g31, 11ve in a state of adultery w1 th one :Mildred 
Good, a woman. 

He interposed pleas in bar or trial and in abatement and when these 
in turn were denied he pleaded not guilty to all charges and speciri
cations. He was round guilty or Specifications l, 2 and 3, Charge I, 
and or Charge I; and or Specification, Charge II, "except the words 
•and between Fort Lewis, Washington, and san Francisco, Calirornia', 
and except the words •on or about December 25, 1931'; substituting 
thereror the words •on or about Decanber 22, 1g31•; nnd or the 
excepted word.a •not guilty' and or the substituted words •guilty'~, 
and guilty or Charge II. No evidence or previous conTictions was 
introduced. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence, and torwarded the record 
or trial for action under the 48th Article or War. 

-2-
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3. The evidence in the record is sat1stactorily summarized 
in the excellent review ot the atatt judge advocate. Thia summary 
ia adopted by the Board of Review and reads as follows: 

"Undisputed evidence shows that trom about April a, 1931, to 
December 22, 1931, Miu Mildred Good, an umnar:ried woman then abou1; 
33 years ot age, not related by blood or marriage to accused, lived 
in the quarters assigned to him at ll'ort Lewis, Washington, and tha1; 
with the exceptiu ot • tew nights (not to exceed 7 or 8) accused 
also occupied the quarters. No other person resided in the quarters 
(two different house•) during this entire period, except that a 
sister ot accuHd, Miss Edna DaTia, Tisi ted there tor one or two 
days and nights in Auguat or September, 1931. Miss Good was intro
duced by accused to the Commanding General, Fort Lewi.a, and his wite 
and to other officers and ladies or the garrison, as the cousin ot 
accused and she na received as such. She accompanied him to dinners, 
da.ncea and like social tunotions on the post. Together with accused 
she made calls 8.Xld received callers at his quarters. Just prior to 
her departure trom the post on December 22, 1931, she and accused 
together called on the Commanding General ot the post. She was 
allowed to re•ide in the quarters of accused because ot representations 
by accused to the post comnander that she was the cousin and housekeeper 
ot accused (R. 37, 5', 55, 61, 70, 80, 115, lle, 119, 122-126; Proa. 
Exs, 29, 50). While she was residing 1n accused'• quarters the post 
adjutant, to whom she had been introduced as a cousin ot accused, 
remonstrated with accused concerning the living arrangement,. Th• 
adjutant testitieda 

'I went to Colonel Davis and said.that I desired to 
apee.k to him unotticially about a matter that concerned 
him,.and I stated that he was being criticized by certain 
people tor haTing Mias Good atay w1 th him in his quarters. 
He replied that that n• perfectly ridiculous, that Miss 
Good was a relative ot his, that she ha4 no mon.y and 
that he na helping her out; that she n.a making things 
more comfortable tor him, and that he had reached the age 
where he had no interest in anything other than a purely 
friendly relation.•· (R 115) • 

Mias Good beeame pregnant in July or .A.uguat, 1931; on Jl)ril 23, 
1932, a daughter waa born to her at Los Angeles, California (R 5e, 69; 

•3-
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Pros. Ex•. :50, 31., 32). In September or October, 1931, aeeuaed 
consulted a physician in Seattle, Washington, as to tha pouibility 
and mean.a ot bringing about an aborUon (R 57, 16&). :Wea Good left 
:rort L•Wi• on Deoam.ber 22, 1931, and up to December, 1933, accuaed,· 
through hb sister, Mrs. Eatelle Herrick, -enry month sen., aona7 w 
her. Senn"t7 dollar• per month waa paid 1n the beginning but la'hr 
the amount n.a reduced to $45, then to 138, then to $:50, and then to 
$25 per month (R 65, eg, 104, 1,,, 170; Proa. Eu. 25, 2'). Duriq 
her ata7 at l!'ort Lena ehe cooked tor the accused and did.certain ot 
the housework. He ge.Te her amall amounts ot money trom time to time, 
and purohaaed clothing tor her. Juat before she left, in December, 
1931, he presented her with a coat and a wedding ring (R eo, &21 73, 9&) • 

.lcouaed wa llB.rried to lmriel Ingalla Dana on .April 21 190'1, and 
this marriage continued until OCtober, 1933, when accused obtained a 
41Toroe 1n Pierce County, lfaahington (Proa. :sx. 28). Ria nte did not 
reside nth him atter early 1n 192'7 (R 39; Proa. :sx. 28). (He remarried 
on October 23, 19331 the aame day his diTOroe decree 111.a entered (R. 1'10)). 

A.ocuaed tirat met Mildred Good, through a mutual aoquaintanoe, in· 
New York Cit7 in th• aprin8 ot 1928 (R 3'1). Thereafter he wrote 
attectionah letters, in endearing tema, to her (Proa. :sxa. 1 to 10 
incl.). In the tall or winter ot 1928 the two became intimate au.4 
thereafter frequently had illicit intercourse in accused'• aparblent 
in New York (R 53). '!'heir relations continued until December, 1930, 
when accused receiTed order• trana:terring him to Fort Lena. 'fhe 'll'CIIWl 
ns not emplo7ed atter the apring ot 1930. She accompanied him acroH 
the continent in hia automobile, arri Ting in Loa Angeles, California, 
in the latter part ot December, 1930. Illicit intercourse took plaoe 
between them d least once during thia trip (R 54:, e~, 86, 182). After 
the two reached Loa Angeles they parted, accused going on to .&lamed&, 
Ca11forn1&, to Tiait hia mother and KiH Good r81111l ining w1 th rel.atiTea 
in Loa Angeles. A.ccuaed left hia automobile w1 th her, and when she 
went to Seattle, Washington, 1n .April, 1931, ah• braught it w1 th her. · 
They corresponded by letter in the early- pan ot 1931, and he paid at 
least tJ,~.00 to•rda transportation to Seattle, by aea, tor her and 
the car (R 54, 17•). 

I.bout a :7ear before leaTing N.. York City, accualt4 made Mias Good 
bene:ticia?T under lite insurance policiea to the extan~ ot about 

-4-
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$7eee.oo• .Atter ahe lett l!'ort Lewis the policies were changed to 
eliminate her aa beneficiary (R f56; Proa. Ex. 17). When leaviDg 
J'ort Lewie, the woman left her trunks and nrious peraonal possessions 
in the quariere of accused. Thia property na some weeks later 
ahipl)ed to her in Loa Angeles by accused (R el, lll; Pros. xx.,. U, 
SO, 27). On l>ecfJIIlber 21, 1g31, accused made a holographic will 
referring to the articles left in hia quarters and to others belonging 
to her but left 1n hia aafe depoai t box, and bequeathing to her 
Tarious articles ot personal property including rugs, other household 
items and a pet dog. In this will he stated that the contents thereof 
'expresses my free will and desire and any change therein aa to dis
poait'ion ot property- Jnentioned abcwe ia against ~ wiahea• {R. 71; 
Pros. Ex. 1~). 

The child born to Miss Good was exhibited to the court (R 69). 
On February 28, 1932, Mrs. Herrick, the sister who bad been instructed 
to cammmicate w1 th Miss Good in behalf of accused, wrote to Mias Good 
detailed suggeetiorut as to the future care and diaposi tion of the, child 
When born (R 177; Proa. EX. 1,). 

Mildred Good testified that accused had sexual intercourse with 
her in his quarters at Fort Lewis 'several times a week• during the 
period trom April 8 to December 22, 1g31,--•from the night of DIY' 
arrival to the night I lett' (R. 38, 39). They habitually occupied 
a single roan and the amne bed during the entire period (R 37, 38, 88). 
Accused had intercourse w1 th her on the morning and night or December 
20, and on the night of December 21, 1931 (R 38). · After intercourae 
she habitually used contraceptives (R 101), but in August, 1931, 
believed that she had become pregnant, and by SeptEmber was certain 
ot it (R 156). Accused, upon learning ot her pregnancy, we.a angry and 
bitter, and she tried to bring about a miscarriage (R 57, 159). Later 
he consulted a physician, but waa afraid to have her go to a doctor 
for an illegal abortion (R 57}. Together they made arrangement• 
whereby she w.s to go to Portland betore her pregnancy became physically 
apparent and to rEmain there until after the birth (R 69). On the 
'Whole he appeared to become reconciled, and with brief and int'requent 
exceptions treated her with kindness and attection during all her stay 
at Fort Lewie (R 94). llhen the sister ot accused, Edna, Tisited the 
poat 1n September, she upbraided accused for having 11'1 tnesa with him, 
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and suggested that w1 tness leave, whereupon accused .aaid that i.t 
his mother and other sisters should learn ot their relations they 
might cause him trouble by reporting the matter to the authorities. 
In November, 1931, he received a letter tram hia mother apprising 
him of her knowledge that 1'1tneaa •• 11ving w1 th him, forbidding 
his marriage to her and threatening exposure and oourt action. 
Accused •cried bitterly• over this letter but did not exhibit 
lasting antagonism ton.rd• her, telling her •up to the last that he 
cared just the aame• for her (R 61). After the two departed from 
Fort Lewis in December, accused parted from her w1 th manifeatat1ona 
of affection while on the train at Oakland, Cal1torn1a. Fran that 
point she again went to Los Angeles, expecting to rejoin him in 
Oakland in a few days and return to :Portland, Oregon (R. 63). BUt 
a few days later witneaa received a letter trom accused asking her 
to aend him her ticket back to :Portland which he had purchased tor 
her. She never succeeded again in aeeing or communicating w1 th him, 
but hia sister, Mra. Herrick, a.eked that oommunicatione be carried 
on through her (R M; Proa. EX. 11). 

Mias Good testified :turt.her that accused proposed marriage to 
her while they were in New Yoit:, that she accepted, and that it waa 
their understanding at all times thereafter and prior to her departure 
from l!'ort Lewis that they were to be married as soon as he could 
aecure a divorce tram Mrs. MUriel Davis. After her pregnancy became 
known, acoused stated that he would go.to Reno, Nevada, and secure 
a divoroe whereupon he would marry her before the birth of the child 
(R 39, 54, 60, 86, 92). Accused waa the father other child (R 70), 
and he never •questioned the paternity of it• (R 77). She associated 
with no other man during the time she was at Fort Lewis (R 70, 95). 
During the period from Dec81l.ber, 1930, to April, 1931, accused pro
vided her w1 th money and she ,rent to Fort Lewis at his behest (R 54}. 
Upon her arrival there he took her to hie quarters and 

•told me he was afraid to live alone in that house 
down there as it was very lonely, and he did not like 
it at the officers• club, and he begged me to stay at 
his house, and he asked me to stay and .he said he would 
tell everybody that I we.a his cousin, his second cousin, 
so he could explain how he could marry me later, that 
not being a too close blood relationship :for marre.ige• 
(R ~5) • 

-6-
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Wi tneH further testified that prior to the time she le:tt Fort 
Lena ahe did ~ot in any way threaten to prosecute or otherwise 
threaten accused (R 74, 7~), and she did not insist on staying in 
hia quarters (R 104). She did not assault accused and did not 
threaten the sister o:t accused (Ra;). When witness talked to Mrs. 
Herrick in .ranuary, U32, the latter eaid that her tamily would 
nenr consent to the marriage ot witneaa and accuaed~ that the7 
would prefer his reaignation trom the Arm:, rather than 11uch a course; 
and.that witness mu.at remain south ot san J'rt.noiaco thereafter (R 64). 
Mra. Herrick agreed tbat witness should receive money tor her expenses 
and qport until the binh ot the child, end upon the understanding 
that no charges agaillat accused be made (R 66). In December, 1;33, 
the payments tor the support ot the child having been decreased, and 
the time he.Ting been reached when 1t would be too late to expect 
aucceaatul proaeoution of accused should he tail to support the 
child, ahe went to the Corps Area Colrmander and reported the facts 
in the hope that accused would be required to make proper provision 
tor the ohild (R 90, ;1, 97). She still desires to marry accused in 
order that the child may be legitimatized (R 77, 79). Attar her 
report wae made to the Corps Area Comn.ander aha ns queet1oned by 
the District Attorney o:t Loa Angeles, Ce.lifornia, as to poasible 
blackmail on her part, but the matter waa dropped (R 76). 

captain A. L. Gorby, Medical Corps, testified th.at he had taken 
blood hats ot accused, Mildred Good and her child, and had :tound 
that the blood of each fell into •Group o•, of the Landsteiner blood 
teat system for the detennination of parentage. Under this system 
blood is divided, according to characteristics, into four groups. 
Group O includes about 45% of all persona. The teat proved that the 
blood or the father of the child ma in Group o, but did not pron 
otherwise that accused was the :rather (R 10:5-Ul). 

Dr. Robert Good, :rather of Mias Good, testified that accused came 
to his home in New York before his daughter left that city and said 
that he wished to marry Miss. Good as soon as he could get a divorce 
(Proa. Ex. 33). 

Accused testified that he ia 53 years ot age. Early in his 
acquaintance with Mias Good she told him of intimacy With a married 
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man at a time when she was about 20 yea.rs old and thereafter, in 
New York, he suspected intimacy on her :part 11'1th another m.an. 
However, he had affection and •s,mpathy' for her (R 167, 168, 183). 
She proposed coming to the West w1 th him, and there being the 
friendly feeling between them, he consented (R 157). He had no 
immoral purpose in bringing her nth him (R 182). He left his car 
in Los Angeles 9ecauae it had been damaged in a collision. He did 
not request her t.o come to the neighborhood of Fort Lewis, but met 
her at the dock in Seattle and took her to Tacoma. At thia time, 
'I was glad to aee her. But I certainly had no real intereat in 
her and certainly not aa to any marriage• (R 162). At her suggestion 
they came to ~ort Lewis. At Fort Lewi• they ha.d dinner at the club 
and accused told her of hia spacious quarters, which he may he.Te 
previously described to her by letter (R 160, 175). She suggested 
they look at the quarters and they went there. Mter listening to 
the radio for a short time he suggested that they return to Tacoma, 
but she said that she wiahed to ranain in the quartera. Accused 
damurred but she insisted on staying and told him, 'I he.Te got you 
just where I want you. You brought me across the country, didn't 
you?• Accused still objected to her ranaining, Yhereu:pon 1he 
suggested that she stay aa a distant relative, a cousin, end said 
that she would take care of the house. Aoc:used became tearful o:f' 
prosecution under the ~nn A.ct and permitted the woman to ata:,, 
yielding to her dooiands that she be introduced socially as his couain 
(R 160, 161). .&.a time went on, Miaa Good made known her intention 
to marry accused. At one time she threatened him nth a paper knife. 
At another she threatened to go to the Conman.ding General's quarters 
e.nd scream (R 165}. He had such loathing and tear of her that he 
could not and did not have se:x:ual intercourse nth her while she was 
at Fort Lena (R 168, 16i). He ce.lled on his sisters for help and 
together they planned to have Mr•. Herrick assist in getting rid of. 
Miss Good and in keeping her quiet (R 1~3, 1&4, 177}. He paid money 
to Miss Good to induce her to refrain from proaecuting him and 
because of her threats (R 170). He did not propoae marre.ige to her 
(R l'l!, 173). He consulted the physician about a posaible abortion, 
because the woman •was in the house w1 th me' (R 166). He we.a not the 
father of the child. Miss Good ea •accessible every day and all 
day when I was away, and on all of her trips to Tacoma•• on one 
occe.aion h& spoke to her about talking too treely with.a soldier 
or soldiers who had come to the quarters to help·train a dog he haa 
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(R 179, 180). He said to her-

'SiBce you are living in an otticer•a house and 
have the status ot being J.JJ.Y ootillin or relative, I do 
not think you should be nry intimate or talk too 
much with these soldier•• 

She replied that they were only talking about the dog (R 180). A.t 
times Mias Good went to Tacoma tor ·the day (R 181). 

Mi111 Edna DaVia, sister ot accused, testified that at the 
invitation ot accused ahe visited him at Fort Lewis in the latter 
part ot August, 1g31, ·at which Ume he asked her help 1n getting 
Mias Good to leave his quarters. She remonatre.ted with :W.H Good,. 
and the latter told her that ahe would· remain, that accuaed would 
marry her because he' •brought me across the country w1 th him and he 
11 going to do exactly aa I tell him• • .A. tew days later she again 
diacussed the subject with :W.sa Good and 141a• Good intimated that 
ahe might lean it she had any means ot support but later suggested 
that witneu and accused were tcying to •double croH • her and 
threatened to.. •throw acid' in their tacea it such were done (R 138-
14.l). Atter w1tneH lett Fort Lewis she and MN. 'nerriok eonceive4 
the plan ot hartng the latt,r, who had had u:pe:rience in aocial 
Hl'Tioe work• ingratiate heraelt w1 th Miu Good and by placating 
meana and talaely pretending ,ttorts to ettect a reconciliation 
be'\nen accused and MiH Good, keep her quiet, once she could be 
in.duoed to leave the post. Ml-a. Herrick eucceeded b7 eane means in 
inducing :W.aa Good to lean ·1ort Lnis (R l4.2-14a). When witness was 
preaent at l!'ort Lewis accuaed appeared to be •enduring' Mias Good, 
but hens neither friendly or abusive toward her (R 14.8). 

Mrs.' Anna B. Davia, mother ot accused, testified in substantial 
corroboration other daughter'• testimony with respect to the plan 
to:n11ulated to ettect a separation between accused and Mias Good 

. (R l-'9-151).• 

,. In his review the 11tatt judge advocate diacusaea the ertdence 
•• :rollowas 

"The allegation, ot each specification are supported in all 
'respects. by the positive and e:.qilicit testimOny o:r Mildred Good, the 
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woman involTed. The aoouaed otticer admita1laTing 4101ittullf 
maintained the woman in hia quarter• and ot .baTing 41c1ittull.7 
introduced and caused her to be receind 1ooiall7 u hll oouain, 
He denies that he acted with an imllM)re.l purpoH; and contenda, 111 
ettect, that his 11TOngtul aotion1 were induced 8.114 continued b1caua1 
o:r implied or expreas treata by the woman ot exposure ot previou1 
~eta which might lead to criminal prosecution tor·1n.,erstate trana
portation ot a temale tor an immoral purpgse. Th• 4etenae we.a allowed 
the tulleat latitude in it, presentation ot evidenoe, and the oourt 
o:r mature and experienced officers (at lee.at tour·o:r the tiTe_cpn
eurring), atter observing the ohiet witnel8es.and atter·haTing Hin 
the child reaulUng tl"Om. aexual relations 11'b.ich. auat ban occurred 
during the period ot cohabitation ot acouaed and MiH Ooo4; ·baa. 
tound that accuse4 did 1n tact cohabit and live in adalteroua , 
relationa with the woman during the period alleged/ and that he 
maintained her on th• militarr post tor an 1mmo~·purpoae•. 

It would, indeed, haTe taxed credulitr had the 4cial ot accused .' 
o:r an immOral purpose been accepted. The woman who bared he:r .. 
intimacies w1 th acouaed may be conceded to haTe bHn reae.Uuf .~t 
his repudiation o:r her, but it is 1quall7 apparent th.at whateTer·. 
chances she might he.Te o:r 11curing further. tinanoial aid from &OC1181d 
would be lessened by hia conTiction upon the present charge• and that 
ahe knew when tHtifying that she ,raa doing so contre.ry to her on 
interest•• Th• teatimony- ot accuaed we.a ot course animated by strong 
motiTea ot aelt•intereat. · · 

Everr mterial oiroumatance in the case points to the ·concluaion 
that Miaa Good's installation and maintenance in the quarter• at Fort 
Lena waa but a continuation o:r the illicit attair that had.been 
going forward tor m&JlY' months. 41.ccused at least helped to tine.nee 
Miu aood•s ·journey to Fort Lenna, he pemitted her to liTe in hia ·.. 
quarters, he taleely pretended that she waa hie relative; he took her 
with him on calla and to social functions on the 11oat, he gave 
explicit assure.ncea ot the proprieties and restated the tiotitioua 
relationship to the Poat Adjutant when questioned and told ot 
suggeationa ot scandal, he admonished MiH Good that triendl7 re• 
lations with a aoldier were unbecoming her position as an alleged 
relative and member ot hi• household, h• sought mee.na ot bringin& 
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about an abortion when the woman became pregnant, he took her 111th 
h1m to the Comme.nding General 1 1!1 quartera tor a oall ot courtHy upon 
her departure trcm the post, he bought and gaTe her· a wedding ring 
just betore her departure, he permitted her to leave the bulk ot 
her poaseasiona in his cuatody when ahe departed, he wrote.a will 
making her a benetieiarJ', enn bequeathing to her a houHhold pet, 
he allowed her to remain a beneticiary under hil!I lite insuranoe 
policiea while residing on the post, and he paid her expenael!I after 
her departure. 

It aane ot hia actions may be au.aceptible ot explanation.a• 
,otuated by tear, all ot his actions are consistent w1 th and inclicatiTe 
ol an :"ll'Oral P\ll'pOH and a4ul1ieroua relationa. 

R• contenda that ah• threateried him w1 th proee·oution tor Tiolat1on 
ot a. federal aatute it he did not maintain her in hia quarter• and 1t 
he did not marry her or at leaat agree to do ao, but that proaecutio:a. 
neTer materialised despite the lapse of some two years at the beginning 
ot which he had sent her from the poat an.cl had repudiated any promise 
ot marriage he may have made. She did in tact tin.ally leave the post
at the suggestion ot acouaed, but without the exposure or prosecution 
alleged to have been threatened. Thd threata might have induced ac
cused to pay money to the w-oma.n can be understood, but that they could 
have coero-4 him into the rela tionahip shown to have existed at Fort 
Lewia in 1931, and that they did prevent him from a continuation ot 
the illicit relatiOJlS theretotore acceptably ea'tabliahed, 1• hardly 
worthy ot belief. 

There 1a not 1n the reeord e.ny evidence meriting discussion that 
the wa:aan had aexual intercourae with any man other than accused 
during the BUDID8r in llhich the child waa conoeived. There is no 
evidence that accused, prior to the trial, denied or suggested that 
he •• not the father ot her child. on the other hand, he provided 
tor ita aupport. · 

That accuaed ns incenaed and frightened by Miss Good'• pregnancy 
there oan be little doubt, and it may be interred that tollo,ring 
diaeoTerJ' ot thia condition aame recr:1m1liatory and perhaps threatening 
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statements paeaed between the two, but there is nothing 1n thiB 
circumstance to Justify a oonclusion that there were no immoral 
relations between accused and W.as Good during the period 1n whioh 
ahe resided with him at Fort Lewie.• 

The Board ot Review concur• in this statement. 

is. Though the eTidence aupports the findings ot guilty, it 1• 
necessary to consider certain queations ot law before arr1Ting at 
a oonclusion as to the legal autt1c1ency ot the record or trial to 
support the sentence. This consideration may be con.tined to matter, 
raised at the trial, and/or at a hearing before the Board ot Review 
at which Samuel T. Allaell, Esq., appeared aa counsel tor accused, 
made a lengthy argument and tiled a briet. They involve the juris
diction ot the court and the question whether or not errors haTe 
been committed injuriously attecting the substantial rights ot 
ac~uaed. Certain tacts bearing on theae issues, which appear in 
the record ot trial and accompanying papers and/or in atatementa 
and attidavita tiled aince the record reached the Board ot Review, 
may be aummarized as follows: 

During the morning or December 13, 1933, Miu Mildred Good came 
to the office ot Colonel E. s. Hartshorn, General Staff, Chief ot 
statt, Ninth Coeys Area, preaented letters ot introduction to Major 
General Malin Craig, Co:imnanding General, Ninth Coeya Area, and made 
certain accusations in writing against accused. The latter consisted 
ot a letter dated Decamber 13, 1933, addressed to General Craig and 
aigned by Mias Good, which •• accompanied by a statement ot tacts 
and exhibi ta comprising in all one manuscript and fifteen ~ypewrit~n 
letter-sized pages ot matter. o.a the same day Mias Good•s'letter 
and 1 ts inclosures were referred to the Comnanding General (Brigadier 
General Henry w. Butner), Fort Lewi a, Washington, tor investigation • 
and report. Miss Good did not see General Craig dlU"ing her visit to 
his headquarters (or at 8.D.Y time since), but Colon~l Hartshorn 
reported to him the administrative reference ot her c_omplaint to 
General BUtner. The papers reached General Butner on December 15th, 
and atter JD!lking a preliminary investigation or the accusations 
he telephoned General Craig that he believed accused guilty ot 
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Tiolations or the Articles of War, that offenses he intended to 
charge, aa diacloeed by the investigation, might be barred by the 
statute or limitations within a tew days, and that he considered 
himself to be in the position of an accuser and intended on that 
account 'to forward the charges to General Craig. Later the aeme 
day or the following day, General Butner reported by telephone to 
General Craig that he had aigned or was about to aign charges against 
accused. Whereupon General Craig told him that it and when the 
ch~rges were filed they ahould be referred to a disinterested, 
experienced officer tor inTeatigation. After a consultation'with 
his sta:tr Judge adTOoate (Colonel Hugh c. smith, l.A.O.D.), General 
Craig aleo adT1H4, General Butner that in view o:t the fact that 
the statute ot limitation• •s about to bar the o:tfenaes, the 
charge•, :report of investigation, aubstance or the evidence taken 
at the inTeatigation and recommendation o:t the in:nstigating officer 
should be transmitted by telephone to hia ata:t:t judge advocate. 
On December 16th General Butner read to the ate.tr judge advocate 
OTer the telephone the charges, report of inTestigation and aubstance 
ot the eTidence produced '\hereat and stated that the inveat.1gating 
officer re~nded trial. The atatt judge advocate then informed 
General Craig ot the aUbstance ot the chargea, the eTidence in support 
ot aame and the recommendation or the investigating officer, and 
General Craig, att•r :receiving the advice of hie ate.ft ju4p adnoate, 
determined that trial was advisable, gaTe ordera tor the appointment 
Qt the general oouri-martial and reterence thereto ot the charges, 
and direeted that .uch orders and reference be transmitted by radio. 
The order appointing the eourt waa du1y iasued and communicated to 
the Canmanding General, :rort Lms, Wuhington, by a radiogram which 
alao adviae4 him tha'\ members ot the court had been directed by radio 
to report w him pursuant to the order, iutructed him to notify 
peraonnel at his atation ot their appointment, end informed him that 
oepiH ot the order were \,eing transmitted to him by air mail tor 
daliftl"J' to the meabei,i- of ~• oourt on arrival. J. 11ttle later a 
n41ogl"Ul na aeut to the trial judge adTocate of the court officially 
referring the charges ·to the oourt tor trial, and atill later another 
-ndiogrem •• aent to the trial judge advocate advising him or the 
reference, that the court would convene Monday, December 18th, at 
ten o•olock: in· the forenoon tor the purpose of arraigning the acouaed, 
that it waa not necessary to wait five days tor arraignment after 
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service or charges, but that the case might be continued for trial 
after arraignment if prosecution or defense was not prepared to 
proceed, and that charges including copy of radio reference for 
trial, should be served on accused that day. Accused was placed 
in arrest on December l'5th and the charges were served on him on 
December lath. 

The court met at Fort Lewis, Wash1:cgton, at 3:0'5 o'clock P.M. 
on December 18th. At the beginning of the trial the defense objected 
to proceeding (R. 5) and contended that the charges had not been 
properly prepared, investigated e.nd referred to the court tor trial 
but stated that the charges were preferred and investigated in haste, 
that upon the inveatigation accused waa denied the opportunity ot 
calling certain witnesses trom the City of Portland, Oregon, because 
they were not aTailable, and that he we.a denied auttici~nt opportunity 
because ot lack of time to digest the evidence against him.. The 
court overruled the objection and directed the trial judge advocate 
to proceed with the arraigm11ent ot accused. He was then. arraigned (R. ll)., 

The defense then interposed a plea in bar ot trial (R. 13) 
baaed upon the contention that the statute ot limitations we.a 
applicable as to certain or the acts charged as having occurred more 
than two years prior to arraignment. Thi• plea having been 4tmhd 
by the court the detense waived its right under the '10th Article of 
War to object to accused being brought to trial within the period 
or five days subaeq,uent to the ee·rvice of the charges upon him and 
interposed a plea in abatement •in order that the charges may be 
amended to include only the dates tor which the accused may be held 
liable" (R. 18). Thie plea 1188 also based on the statute ot limitations 
and 1188 also denied. These pleas were denied by the court upon the 
theory that the offenses charged were continuing ones and that 
therefore the statute did not begin to run until termination ot the 
wrongt'ul conduct. 

After the above mentioned special pleas were denied the court 
adjourned to meet -at 2:00 o'clock P.M. on ianuary 15, 1934. However, 
it did not meet until 2:00 o'clock P.M. on January 18th. In the 
interim accused was ordered before a board of medical otticera 
appointed to examine into e.nd report upon his mental condition and 
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this board round him •aa.ne, and mentally competent and responsible•. 
When the court reconvened on January 18th, the aocused asked tor 
a continuance upon the ground that a oirtlian counael named could 
not attend beoauH ot other engagements. The accused was represented 
b7 the regularly detailed detense CO\lll8el and assistant detenae 
counsel, individual military coUJl8el, and by other oiTilian counael. 
The oourt Aenied the continuance. Th.ere appears to have been no 
abuee ot discretion in thia action. See par. 52, Manual tor courts• 
11artia1. 

TO be conaidered with the above mentioned queations re.iae4 at 
·the trial 1a the argument ot counsel tor aceuaed made at the hearing 
before. the BOard ot Renew. In both hi• argument and brief counsel 
oonten4e4 tha., the proc~edinga, tindinga and aentenoe of the court
martial in thia oaH an null end void for the tollonng r,uon.a 1 

., . . 

: .•(l) Btoaua, the oomening author!ty n.s the accuHr 
or.proeeoutor and aa auoh was without juriadiotion to 
appoint the court for the trial of thia officer, and 

(2) Because statutes presoribin« indiapensable coli• 
ditiona tor the exercise or courtmartial juriadiot1on 
were deliberatel7 and flagrantl1 violated and ignored. 

(3) Becauae the prooeedi11ga were unduly intluenoed 
b7 military power and accused n.a denied a fair and 1Jllw 
partial trial." '\. 

It ~NJ. Cre.ig, the ooJITening authorl ty, waa the accuser or 
prosecutor in this case then he we.a without authority to appoint the 
general. eou:rt-mar-Ual and such court was w1 thout jurisdiction. Article 
of Ware. General Craig did not order the ohargea preferred, he did 
not aip the nor 41ctate the form they should take; he did not know 
their nact nature until advised thereot by General Butner, who did 
aign and 11NM1r w the oharge1; and he ordered the ohargea referred tor 
trial _only after he had been made acquainted with their tom and 
nature, the evidence in support of them and the recolll!lenOation or the 
investigating officer, and had received the advice ot his atatt judge 
advocate. Th• tact that there was unusual expedition in. handling the 
case to atop the running ot the atatute of limi tationa and that auch 
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action was authorized by Genere.l Cre.ig doe1 not warrant an inference 
that he was the accuser or prosecutor. The contention ot counsel 
that General Craig was the accuser or proaecutor 1e without merit. 

It 11 true that the investigation ot the charges was expedited 
and that the accused did not approve ot such expedition but this 1n 
itaelt does not in~icate that the inve1tigation was not thorough 
and impartial. The investigating officer had before him the detailed 
statamsnt ot the cam;plain1D8 wi tneaa and there appeared to be no 
necessity tor procuring any turther testimony trom her. She wa1 in 
San Francisco or vicinity and he had no we.y ot oompell1D8 her 
attendance at the inveetigation, eo that ehe ns not available tor 
crosa-exmnination by th_e accused it he deaired to question her. 'l'he 
report ot investigation shows that accused was given the opportunity 
to cross-examine other Y1tne1se1 who teatitied in the inveatigation 
but that he did not avail himaelt ot thil right. --He accepted the 
opportunity extended to him to make a 1tatement in hia own behalt. 
The atatement he made is a.a tollcrns 

"01'1118 to the tact that chargea were preferred by 
the Commnding O:t'ticer w1 thout my being allowed to read 
any ot the statement, by my accuser• aDd owing to the 
tact that since •·the charges were preferred and shown 
to ma .l was allowed only twenty-tin minutes to read 
the testimony submitted which oonsiats ot :many pagaa 
ot detail• by Mildred Good, I do not teal that I have 
bean given autticient opportunity to rebut these 
witneu• 1tata:nent1, nor have I had an opportunity to 
produce witne11ea to substantiate my :rebuttal. These 
witnesses are in California and Oregon, and are rela
tivae ot mine who know all about this case. I there
tore will content myselt with a complete and tull denial 
of all words and phrases in the specifications pertaining 
to immoral purposas, unlawful cohabitation, illicit 
sexual intercourse, pregnancy by me, and adultery. I 
respecttulli ~equest that I be furnished-true copies 
ot all letters and documents submitted to the Commanding 
Genell9.l in order that I may study same and prepare a 
0001Plete denial ot all false and misleading statsnenta 
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contained therein which will probably give to the 
convening authority a wrong impression of the merits 
of my case." 

-
In an affidavit verified .April 16, 1934, and filed by counsel 

at the hearing before the Board of Review, accused described the 
preliminary steps in the case as follows: 

"That on the 15th day of December 1933, at about 
3: 30 P .M. I received word to report to the Commanding 
General at his office and that upon arriving there, 
Brig. Gen. Henry w. Eutuer, u.s.A., Comdg. Gen. 3rd 
Div. and Post Commander, asked me whether I knew 
!il:ildred Good. He said tho. t she claimed that I was 
the father of her child and asked me what I was goille$ 
to do about it. I denied uny paternity and stated 
that I had been blackmailed by her for over two years. 
Ee arose from his desk and walked back and forth to 
the window and pointed to a letter which he said he 
had just received from Hqrs. 9th C.A. San Francisco, 
Cal. I asked him to allow me to read the complaint 
Which was in the letter on his desk but he did not do 
so. He asked me whether I wished to resign for the 
good of the service to which I replied that I did not. 
No chance or offer was made to me to he.ndle the co.m
plaint in a personal manner. Up to this time my 
official and social relations with General Butner had 
been most pleasant and satisfactory and I felt that 
he was a friend. There 1'18.S nothing I could do as long 
as I had not been able to read the complaint. I asked 
again to read it but my request was ignored. I saluted 
and left the office feeling that nothing would be done 
until I had had a chance to read the complaint. In a 
few minutes, however, I knocke~ on the door and was 
admitted again and as!(ed whether any further action 
was to be taken. Gen. Butner replied that he did not 
know and said 'you see, I am on the spot'. I asked for 
the third time to read the complaint but no notice was 
taken of it.· I as~ed whether there would be any further 
investigation and Gen. Butner replied thnt he did not 
know. I he.d received no warning from anyone that such 
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a letter was to be aubmitted against me and waa taken 
entirely by aurpriee when placed in arreat that aame 
evening by the Adjut~t Who had been hunting for me 
for some time. At about 8s30 A.M, the next morning 
I we.a directed by telephone to report to col, F. w. 
Clark for investigation &nd at 9:30 the inveatigation 
began, on Saturday Decmn.ber l&th. Col. Clark then 
infonned me that I could only have 25 minutes to read 
the complaint as he had been inatructed to tiniah the 
investigation by 11 J.,M. it possible, I could not 
read the complaint in the time allotted me •• by teata 
made later by my counael 11i required more than an hour, 
'lb• inTestigation n.a ended at 18 noon, I had no 
counsel and my request to he.Te my eiater appear waa 
denied although ahe lives at Portland, Oregon, about 
4 houra distant." 

The preliminaey inveatigation by General BUtner was simply auch 
aa to aa.tiafy himself that he could properly •ign and swear to 
charges,. No special procedure was prescribed, The investigating 
officer 414 not attempt to procure the attendance of or statements 
fl'ODl witne••e• located in California and Oregon Whom accused desired 
to testify in hie own behalf, The investigating officer could not 
compel the attendance of such witnesses or pay them fees for atten
dance and it 1a clear that they were not reasonably available, H• 
was not obligated to deter or delay hi• investigation in an attempt 
to secure the attendance of or procure statements from witnesses onr 
whom he had no control, ~thermore the witnesses from California 
and Oregon who testified on behalf of accused at the trial were 
accused's aiater, Miss EdJ:la B, Davia, e.nd hie mother, Mrs, Anna B, 
Davia, The mother• a teatimOny 1a nearly all hearaa.y and immaterial, 
That of Mia• Davia contains much matter inadmissible because immaterial 
or consisting of aelf-servi.Dg declarations by the accused, HoweTer, 
the testimony ot these w1 tnessea, even including much that was in
admissible, failed to prevent the court from convicting accused; and 
it is inconceivable that it ,rould have induced the investigating 
officer to recomnend against trying accused_ or the convening authoritr 
tram referring the charges, It is therefore obvious that no harm 
was done accused through failure to summon these witnesses, 
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Accused was not entitled to be represented by counsel at the 
investigation and there is no showing he requested such counsel. 
Th• investigating officer would have been derelict in his duty 
bad he delayed or continued his investigation e.nd allowed the statute 
of limitations to run against the offenses charged. Accused's con• 
tention that he was given only twenty-five minutes to read Mias 
Good's complaint and that he has been adviaed by his counsel that 
such reading would require more than an hour is belined to be 
without merit for Mias Good's letter or complaint and the incloaures 
thereto were read by e. member or the Board of Review in fifteen 
minutes. · Assuming that everything in accused' 8 statement to the 
investigating officer and in his affidavit, quoted above, 1a true, 
it cannot be as.id that any of e.ccuaed 9 8 8tatutory rights nre denied 
him at the investigation. 

The 70th Article or War and pare.graph 35, Manual tor Courta
Martial, contemplah that in a case of thi8 kind the repo:rt of the 
1nTe8tigating officer will be reduced to writing and forwarded to 
the convening authority tor his consideration and the advice of his 
8taff judge advocate before trial 18 ordered. Th• purpose of these 
provisions is to prevent trial unless there is a prima ~ case 
againat an accused. Thia pUll)ose was accomplished in the in.atant 
case when General Butner transmitted by telephone to the star-t judge 
advocate the chargea, substance or the testimony taker and th• 
recommendation of the investigating officer, and thi~ 1ntoi:matlon 111t.s 
passed on to the convening authority with the advice of his start 
judge advocate. Though the tranmission by rad:toof the order appointing 
the court and the order or reference was unusual, it was not unauthorized 
and does not affect the legal 8Utticiency of such action. In Tiff ot 
the foregoing it is the opinion or the Board or Review tbat the in• 
vestigat1on of the charges and their reference tor trial was sub
stantially in compliance with the provisions of the 70th Article ot 
War and of the M:t.nual for Courts-Martial. 

" 
The objections as to the form of the charges trade by counsel· at 

the trial and also by counsel in hi8 brief are without merit. In 
the opinion of the Board or Review the offense charged in each 
specification 188.8 a continuing one and the langueige uaed fairly 
apprised accused that a continuing ottenae was charged. A continUing 
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offense 1a defined by Winthrop {Reprint 1g20, P• 255) as "one which 
per .!!. and lrt. thout regard to the intent, it any, of the ot:render, 
involves inJu?'1 to individuals or the public ao long as it is not 
abated, and is thus Viewed a• committed indifferently on every and 
any day- of its maintenance"• See aleo In re Snow, 120 u.s. 21,, 
281, 285, Bae; Amour Packing Company v-:-uirtedStates, 20g u.s. 5e 1 
77. F.ach offense charged in this case grew from a prolonged and 
continuous courae of action, the very prolonaation and continuation 
or which was the gravamen of the wrongdoing alleged. It haa been 
held that cohabitation with more than one woman, an ottenae closely 
analogoua to the wrongtul cohabitation, living in a state of adultery 
and the wrongful masquerading ot the woman as a relative, as herein 
charged, is a continuing o:ttenae. 1!!. !:! ~. SUl)re.. It has also 
be8Il held by the highest authority that where the o:rtenee 1• in its 
nature a continuing one the •tatute comm&nces to run only upon the 
termination or the wrongdoing. ~ v. United states, t25 u.s. 347, 
3ei; see alao 16 c.J'. 225. Inasmuch aa none or the continuing ottenaes 
charged in thia oaae ended more than two years prior to arraigmnent, 
the plea• baaed on the 3ith Art! ale of War were properly denied. The 
offense• be1Il6 continu1Il6 ones there could be no reasonable baaia 
tor requiring the prosecution to elect under any specitioatiou aa 
to 8.Jl7 particular act or 11.dultery on which he intended 'to ask con• 
viction, 11.1 •uggested by the detenae {R. 77). 

By Specification 3, Charge I, it is alleged that the unlawtul 
cohabitation and illicit aexual intercourse resulted in pregnancy ot 
the woman, and it appear• trom the proot that the particular aot ot -
1llicit intercourse which caused the pregnancy occurred more than 
two yeara betore arraignment. It 1a believed that the gist ot the 
ottenH charged under tb.ia apeo1ticat1on was lt'l'Ongtul cohabitation, 
a continuing ottenae, and that the iaolated act ot intercourse 
suggested by the allegation of pregnancy was but an allegation. ot an 
incident of the continuing ottenae charged and a pleading ot eVidence. 
In neither caae would the applicability of the atatute ot 11.mitationa 
b.e a.tteoted. 

'l.'he contention th&'\ accused was brought to trial within ·a period 
of tiTe da71 •ubaequent to the senioe ot chargea upon him, in 
T1olat1on ot the '10~ .Article ot War, 1• likewiae Ti thout ·mer1'o 
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Pal'f18raph 152, Manual tor Courts-Martial, states: 

•'!'he tact that the service ot the charges waa 
within tive daya ot the arraigmnent (aee A. w. 70) doea 
not preTent the arraigmnent even though the aocuHd 
objects on that ground to the proceeding, but auoh . 
tact is available aa a ground ot valid obje~tion to 

· any further proceedings in the case at that time.• 

Thu• it follows that when thia accused waa arraigned on December 18"31 
on charges served on h~ on December 16th he we not thereby brought 
to trial within a period ot tiTe ~ya subsequent to the aervice ot 
charges upon him W1 thin 'the meaning or the tinal sentence ot the 
'10th A.rticle ot War. OBI 115g2150, Foley. Jnd it must be remembered 
that though the detenae at ti rat objected to arraignment W1 thin the 
tin clay period (R. 8), U later waived i ta rights in thia oonnection 
when it interposed th• plea in abattment (R. 18). 

There were introduced OTer objection by the detenae (R. ~) 
proot ot acts ot adultery committed by accuaed and Miaa Good prior 
to the acts charged. Immoral pull)oaea and adulteroua 4ispoaition 
were aome ot the many issues in the case and proot ot the early 
relations or accused and Miaa Good were material to the•• 1aauea~ 
Thus there waa no legal impropriety ill receiTing thil evidenoe. Par. 
111 b, M.c.M., P• 111; 18 c.J. ~;a. Neither was thert1 any legal 

.im]>ropriety in receiving in eTidence ten lettel'II (Proe. l!!X8t l to 101 

incl.) written by accused to MiH Good in August and September, 1;aa, 
ahowing the early relations between tl;le two. 

Objection waa made to certain ot the oorrespondance between Mi-a. 
Herrick and Miu Good attar the latter• a departure trC111 Fort Leri• 

. (R. 815) • It appeara that acouaed had authorized Mr•. Herriok to 
represent him in communicating with Miaa Good ana 1t n.1 proper to 
receive in evidence auoh admission• as the letters blllOOdied. 

Mi•• Good's child wae exhibited and the prosecution invited the 
oourt to note •any teaturH common to the child and 1ta alleged 
putative tather" (R. eg}. In the briet submitted to the Board thi• 
ia aasigned aa error. 1be tact that no objection to the introdllotion 

-21-
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of the child waa made at the time is belieTed a au!'ficient an1wer 
to counael•s argument. l!'Urthemi.ore, the night of authority allon 
auch comparison of features, e.t leaat in a child aa old aa thi•• 
one year and nine montha at the time of trial. Wigmore on ETid•nc•• 
2d Ed., aeca. lee, 1154. (2). 

In Tiew of all the tacts and circumstances of the case the 
contention of counael for accused "that the proceedings were unduly 
influenced by military power and accused was denied a fair and 
impartial trial" is not well founded. 

e. At the time ot the trial accueed was 62 10/12 years of age. 
Hi• serTic• 11 ahown by the Official Army Register as tollowai 

"Lt. col. ~.M.c. u.s.A. 14 Oct. 18; accepted 15 Oct. 
lSJ hon. dis. 30 Oct. 1;.--cadet M.a. 19 J'U.ne 00; 2 lt•. 
of Oav. 15 J'Un• 04; trtd. to Inf. B2Apr. 08; l lt. 11 
Mar. llJ capt. l J'Uly 1e1 maJ. (temp.) e Aug. 17; Q.M.c. 
5 NOTe 17; hon. dis. maJ. (temp.) 14 Oct. lBJ reld. 
Q.M.c. 30 June 20; maJ. l July a:>; trtd. to Q.M.c. 60 
July 80; l t. 1ol. l .tug. 28.• 

7. Th• court na legally oonati,ute4. No error• 1D.Jurioual7 
affecting. the aub1tantial riehts ot acouH4 were committed during the 
trial. 7or the ree.aona atate4• the Board of Review 11 of the opinion 
that the reoord of trial ii legall7 auftiohnt to aupport the Hntenoe. 
and •rre.nh. conviction thereof. .A. 1entea.ce of 41am1Hal ii :mandatory 
on conviction of Tiolation of the ;sth 1.rticle of.War and authorized 
on conviction of violation ot the ;a,h .lrticle of War. 

http:1entea.ce
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1rA.R DU>.ARTMENT 
In the Ottice ot Th• .1\\dge Advocate General 

'laahington. D.c. 

Board ot Review MAY 15 1934 
CU 801363 

UNITED STATES ) :nmrn: CORPS AREA. 
) 

T• 

Li911tenant Colonel ARl'litJB 
:. DAVIS (0-193ts). ~rter-

) 
) 
) 
) 

Trial by o.c.M., convened at 
l!"ort Lewis, Washington, 
December 18, 1933, J'anua:ey 
la, 19 and 20, 1934. Dis• 

maate:r Corp•~ ) mia11.l. 

1. Br Specitioation 3, Charge I, it ia alleged that accused did 

, •between the dates, on or about J,pril US, 19:51, and 
on or about December 22, 1931, wrongtull7 and unlawtully 
oohabit with one Mildred Good, a woman not hia wit•, by 
haTing illicit sexual intercourae with the eaid Mildred 
Good with the result that •h• became pregnant w1 th child 
b1 him, the aaid Lieutenant Colonel Davia." 

I concur with the major1 ty .ot the Board in believing that the ottense 
thus charged na wro:cgtul cohabitation and sexual intercourse, a con• 
tinuing ottense, which both the allegation and the proo::C' ahow con
tinued until December 2l;'l.g;51,111.thin the period ot limitation. The 
statute ot limitations ia not theretora a valid de::C'enae to the 
specU'ication as a wholeJ but, aa the evidence ahows that the particular 
intercourse which caused the pregnanc1 must have occurred more than 
two years betore the arre.igmnent, it is my opinion that the statute 
f'Urnishea a valid defense to ao much ot the specification as raters 
to the pregnancy. ~e court should theretore have excepted the lad 
clause, beginning with the words "lrith the reault•, tram 1te tindinp 
of guilty, .and.the record is in my opinion insutticient to auppori 
so much ot the finding of guilty as,relatea thereto. 
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2. It is contended in the btief filed with the Board (p. 27 
.!! .!!i•> that accused was brought to trial within fi'!e days sub
sequent to the service of charges upon him, in violation or the 
last sentence or the 70th Article of War. It is to be noted that 
that sentence contains the phrase "against his objection". At the 
Tery beginning or the hearing the defense objected to trial on 
this very ground (R. 6), but later the defense explicitly said 
(R. 18), •the defense desires to waive its five day period". The 
defense thereupon filed a plea in abat8l!lent and, when that was 
onrruled, a plea ot not guilty. It was permissible for the defense 
to Withdraw its original objection, waive the five day requirement, 
and plead, which it did. Thia express waiver makes it unnecessary 
to decide the point raised by the original objection and by counsel's 
argument and discussed by the majority of the Board, namely, that 
the words "brought to trial" in Article of War 70 refer to the 
oamnencement ot the hearing and not to the trial on the facts. I 
prefer to express no opinion on that point and to rest my concurrence 
in the action ot the Board in this respect solely on the ground of 
waiver. 

3. :SXcept in so tar as above stated, I concur in the opinion 
of the Board ot Review. Specifically, I concur in the view that 
the record is legally sufficient to support the sentence and 
war:re.nta ite execution. 

Archibald King, 
.Major, J .A.G.D. 
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War Deparillent, .r.J...G.o., JW! 1 ·,?''.. - To the Seere~ ot l'ar. 

l. llenrith tran&itte4 tor the aotion ot th• Prea idct 1a the 
reoon\ of trial ill the c&H ot Lieutenant Colonel J.rthur ,7. DaT11 
(():-1938), ~temuter Corp1 (CM 20l58Z), together nth the tore
goiaa opinion ot the Board ot Rene• 11gne4 by- two ot 1ta three 
aembera; a memoranda ot the third member cozu:urrill8 1A the oon
olu11oa ot 1ihe .uJorit7 ihat the record 11 legall7 1utthi1nt to 
aupport the 1111tence; • tile ot oorreepondence originating nth a 
letter to 7cm from SUN1l T. AD.1ell, :Klq., ffaah1D6ton, D. c., oouuel 
tor·aecuaecl, dahcl March 10, UM, nth 1Ddoralll181lh and 1ncl.HurH 
thereto, relating to the contention ot oounael that the conTen1118 
a\lthorit7 •• 1A taot the accuser or proaecutor of accuaed and 10 
Yithout Juri141cUon to appoint the oourt; briet of Mr. AD.1ell, 
att14aT1t, 1tatement and lethr ot accuae4, and att14aT1t of J... o. 
Bumehter, Xsq., Tacama., Waahi:agton, also counsel for aocuae4, fUel 
b7 Kr• .Auell Yith the Boa.rd of Rniew. 

a. I concur in. the opinion of the Board ot R•T1••, ud, tor 
'1le reaaon• 'tJlereiD. atated, reoommu.d that the aent111c1 be ool1f1l"Sl4. 

a. IncloNd. herenth 1a a draft of a letter for 7our aiguture 
tranai '\ting the record to the l'rea14ent for h11 action, together 
Yith a to:rm of uecutiTe action 4ea1gne4 to car17 iiito etteot the 
reoomnen4at1on hereinabon •4• ehould it meet nth approval.. 

•• J..llo 1.ncloaed 1a lllY'. aeparate memore.ndt.111 relatiJJg to nquab 
tor elemenc7 m4e on behalf of accuaet.. 1'!lia memoranclua al10 include1 
a 1ta.taumt ot aecua.t•• aen1ee in the J.rtJJ:r• !.a ind1eate4 abon, 
I 4o mt NCOJIIII.Gd the paatiJl& of U7 cl•enoy 1B thia C&H•

<Ja~,
JlaJor Gelleral. 

9 Inola. Th• 3uds• J..d"fOcate Gtlleral. 
Iatl. l•Beoort of trial. 
Incl. a-Mao. )7 14 member ot s/R. 
Incl. ~711• ot oorrHpondenoe. 
Inol. ~Brief tiled b7 Kr. AD.aell. 
Incl. ~tic1aT1t, etc., of accused. 
Incl. e- • ot :Mr. Btumeiater. 
Incl. '1-Jlaao. tor S•CJ'• war from. .r.J...G. & uclo1urH. 
Incl. 8-Dre.tt ot let. tor aig. sec7. War to Pre1. 
Incl. 9-70:zm o~ ezecutiTe action. 

http:8-Dre.tt
http:NCOJIIII.Gd
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WAR D~AR'liOOlT 
In the orrice or The Judge Advocate General 

Washington, D.C. 

Board or Review 
CM 201596 

MAR 8 HlJ.. 

UNITED STATES ) EIGHTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 

Private 1st Class, Specialist 
4th Class, CLlUD F. SIGLER 

) 
) 
) 

Fort Francis E. Warren, 
Wyoming, January 29-30, 1934. 
Fortei ture or Ten Dollars 

{6241425), Battery C, 
Field .Artillery. 

76th ) 
) 

( $10) or his pay,.;' 

OPINION or the BOARD OF R~TI~'J 
TURNBU".w., BIT'lING and HALL, Judge .Advocates. · 

1. The record or trial in the case of the soldier named above, 
aaving been examined in the office of The Judge .Advocate General and 
there round legally insufficient to support the findings and sentence, 
has been-examined by the Board or Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation or the 84th .Article of War. 

3l')ecitication: In that Private First Class~ Specialist 
4th Class, Claud F. Sigler, Battery C, 76th Field 
Artillery, did, at Fort Francis E. Warren, Wyoming,· 
on or about DecE111ber 20, 1933, unlawt'ully sell to 
Garland Roberts one pair of boots leather laced, 
property of the United States, of the value. or 
$3.02, issued for use in the military· service or 
the United states. 

He pleaded not guilty to the Charge and Specification thereunder and 
· was round guilty or the Specification except the words "Unlawfully 
sell", substituting therefor the words "unla'lff'Ully disposed ot", and 
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guilty of the Charge. No evidence of previous convictions was intro
duced. He was sentenced to forfeit Ten Dollars of his pay. The 
reviewing authority approved the sentence and directed its execution. 
The sentence was published in General Court-Martial Orders No. 20, 
Headquarters Eighth Corps Area, February 16, 1934. 

3. It will be noted from the foregoing that the accused was 
tried upon the specification laid under the 84th Article of War 
alleging that he unlawfully sold a pair of boots issued for use in 
the military service, and that the court by exceptions and substitutions 
found him not gUilty of.having unlawfully sold the boots in question 
but gUilty of having unlawtully disposed of them. The offense of 
which the accused was thus found guilty is not an offense lesser than 
and included in the offense charged, but is a separate.and distinct 
offense. C!J 138879, Frisbie; 143500, Ave.la; Dig. Ops. JAG 1912-30, 
1597 (3). In the Frisbie case, The Ju~dvocate General (Crowder) 
said: 

"To wrongfully dispose of property in a manner not stated 
is a separate and distinct offense from wrongfully sell
ing said property. The substituted words, 'dispose of', 
might mean any one of many acts, either lawful or un
lawtul. *••The e:qiression •to di1po1e of' 11 very 
broad and signifies more than to sell. Selling is but 
one mode of disposing of property. (Phelps v. Harris, 
101 u.s., 380; Hill v. Sumner, 132 u.s., 123; Noyes v. 
Lane, 1 s. Dak., 125.) *•*It is the opinion of this 
oifice, therefore, that the findings of the court that 
the accused did not wrongfully sell the property des
cribed amounts to an acquittal or the accused of the of
fense charged, and that the court did not find the ac
cused gUilty of the offense charged or of a lesser in
cluded offense. (C. :M. ?-!o. 138334, Haynes,. May 26, H20.) 
Authority to find guilty of a lesser included offense 
does not justify the conviction of the accused of an of
fense entirely separate and distinct in its natu~. 
(C. M. No. 107490, O•Rourke; c. M. No. 135412, Gira.rd.)" 

4. For the reasons hereinabove stated, the Board ot Review is 
of the opinion that the record of trial is legally 1nsutfioient to 
support the findings and sentence. 

'T'o The Judge Advocate General. 
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WAR DEPA.~ 

In the Office of The Judge AdTOcate Ge~~ 
Washington, D.C. 

Board of Review 
CM 201M8 MAR l O .W34· 

UNITED STATES ) THim> CORPS ARF.A. 
) 

v. ) Trial by G,c.u., convened at 
) Fort Humphreys, Virginia, 

Private HAROLD L. STA.'ISICK ) :B'ebruary 6, 1934. Dishonor
(6826g77), Company D, 13th ) able discharge and confine
Engineer,. ) ment for aix (6) months. 

) Fort HUmphreya, Virginia. 

HOLDmG by the BOARD OJ!' RE'VIEW 
'l'UR.~, BITZmG and HA.LL, J'Udge Advoca'tea. 

l. The record of trial in the case of the soldier named abon 
baa been examined by the Board of Review. 

2. The specification under the Additional Charge alleges that 
the accused willfully disobeyed the lawful order of a private first 
class, duly appointed acting corporal in charge ot quarters, this 
in violation of the 65th Article of War. In the opinion of the 
Board of Review, the word "noncommissioned officer•, as used in 
Article or War 65, does not include an "acting" noncommiasioned 
officer. 

3. l!'or the reason .stated, the Board of Review holds that the 
record of trial is legally sufficient to support only so much or the 
finding of guilty of the Additional Charge aa involves a finding ot 
guilty of a Violation of the 96th Article or War in the manner 
alleged in the specification, and legally sufficient to support the 
-sentence. 
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WAR DEPAR'Il.filNT 

In the Office of The J'Udge Advocate General 
Washington, D.C. 

Board of Review 
CM 201678 

MAR 21 l.~34 

UNITED STATES ) NINTH CORPS .LlIBA. 
) 

v. ) Trial by G.C.M., convened at 
)' · Alcatraz, California, February

Second Lieutenant JAMES W. ) 20, 1g34. Dismissal and con
ANDERSON (0-281400) , ) finement for one (1) year.
Infantry, Reserve. ) 

OPINIW of the BOARD OF REVIEW 
TURNBULL, BITZING and HALL, J'Udge Advocates. 

l. The record bf trial in the case of the officer named above 
has been examine& by the Board of ReView and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried ·upon the following charges and speci
fications: 

CHARGE I: Violation of the 58th Article of War.· 

Specification: In that Second Lieutenant James w. 
A.nderson, Infantry, Reserve, while on active duty, 
did at Ce.mp Challenge, F-53, Challenge, California, 
on or about December 1, 1933, desert the service of 
the United States and did remain absent 4 n desertion 
until he surrendered himself at oakland, California, 
on or about December 29th, 1933. 

CHARGE II: Violation of the 93d Article ot War. 

Specification 1: In that Second Lieutenant James w. 
Anderson, Inf~ntry, Reserve, while on active duty, 
being at the time Cam;p Exchange Officer, Conwany 919, 
CCC, Camp Challenge, California, and, as such, cus
todian ot the moneys of the Cemp :Exchange or eaid 
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CO!lll'any, did, at Camp Challenge, California, on 
or about DecEID.bet 1, 1933, feloniously embezzle by 
fraudulently converting to his own use moneys in 
the sum or $549.36, property of the said Camp 
Exchange, which moneys came into his possession by 
Virtue or hia said office. 

Specification 2: In that second Lieutena~t James w. ' 
Anderson, Infantry, Reserve, while on active duty, 
did at Camp Challenge, F-53, Challenge, California, 
on or about December 1, 1933, :t'eloniously embezzle 
by :t'raudulently converting to his own use money o:t' 
the value of $50.00, the property of the United 
States, intrusted to him tor payment o:t' enrollees 
by his Company Commander, First Lieutenant Charles 
Steele, Infantry, Reserve. 

Specification 3i In that second Lieutenant James w. 
Anderson, Infantry, Reserve, while on aotive duty, 
being at the time o:t':t'icial custodian ot the orchestra 
:t'und, Company919, CCC, Camp Challenge, California, 
and, as such custodian o:t' the moneys o:t' the orchestra 
:t'und o:t' said company, did, at Camp Challenge, Cali
:t'ornia, on or about December 1, 1933, :t'elonioualy 
embezzle by fraudulently converting to his own use, 
moneys in the sum of $8.75, property of said orchestra 
:t'und, which moneys came into his possession by virtue 
ot his office as custodian or said :t'und. 

Speoiticatio:a. 4.1 (Finding o:t' not guilty) • 

Specification a: In that Second Lieutenant James w. 
Anderson, Infantry, Reserve, while on actiTe duty, 
did at Camp Challenge, 1!'•53, Challenge, California, 
on or about December 1, 1933, :t'eloniously embezzle 
by :t'raudulently converting to his own use money of 
the ~lue ot $25.00, the property of enrollee l!'raDk 
R. Lee, C0-9-9'1805, intruated to him l>Y the zaid 
!'rank R, IA•• . . . 

specification &i (Jinding of not guilty). 

-r,... 
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Specificatio4 (Finding of not guilty). 

CHAR~-IIl: Violation of the 9eth Article of War. 

Specification l: (Finding of not guilty). 

(Finding of not 
guilty). 

Si)eci!ication 2: (Finding ot not guilty). 

He pleaded not guilty to Charge I and its Specification but 'guilty to 
absence W1 th.out leave in violation of the 61st article ot War (this 
plea was changed to not guilty by the court, R. 29), and not guilty 
to the remaining charges and specifications. He was round guilty of 
the Specification, Charge I, except the words "desert" and •in de
·sertion•, substituting therefor, respectively, the words "absent 
himselt without leave from" and "with.out leave", not guilty ot Charge 
I, but guilty ot violation ot the 61st Article or War; guilty or 
Specification 3, Charge II, except the figure• "$8.75•, substitutiog 
therefor the figures •$7.75•, not guilty or Speci~ications ,, e and 7, 
Charge II, but guilty or the rsnaining specifications ot the c~arge 
and ot Charge '!I; and not guilty ot Charge III and the specitication.e 
thereunder. No evidence or previous convictions was introduced. He 
was sentenced to be dismissed the service, to torteit all pay and 
allowanc11 due or to become due, and to be confined at hard labor 
at such place as the reviewing.authority may direct tor a period ot 
one· year. The reviewing authority approved the aantence and forwarded. 
the record ot trial tor action under the 48th Article ot War. The 
place ot confinement has not·been deaignated. 

3. The evidence ot the prosecution as to the ottenees ot which 
accused·was found guilty may be swmna.rized as follows: 

The accused, a second Lieutenant, Infantry, Reserve, has been 
on active duty since May 16, 1933 (R. 39) and was stationed at Camp 
F-53, Challenge, California, on duty with CCC Company 919 {Ex. A). 
On November 30, 1933, he was given a pass by his commanding officer 
until noon, December l, 1933, and was absent without leave from 
December l, 1933, until December 29, 1933, at which time he surrendered 
to the ci '91.l :police at Oakland, California (:SX. A; R. 9) • 

. When lea.ving the camp on November 30th, accused had in his 
possession a sum of money 8Ill0unting to between $500 and $540.47, which 
had come into his possession as custodian ot the tunds ot the Camp 
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Exchange, and which consisted largely ot tunda realized trom. oampan7 
collections made by him. on that day (Ext. A,B,C). In addition to 
the 08Jlll) Exchange tunda, acouaed also had in hie poaaeaaion the 
tollowing sum.a 1 $ISO intruated to him. by the c0111pany commander tor 
the purpose ot paying tour enrollees who bad been abaent tram. the 
pay table (Ex • .&.); 17.,IS belonging to the orchHtra tund ot th• 
oaapany which had oome into his poaaeaeion a1 custodian of th• tun4 
(KE. .&.; R. 13) I and $2!5 intrusted to him by RllrOllH J'n.nk Re LH 
(CC-t-9700e) tor aatekeeping (BE. 3). 

During the night ot NoTm.ber SO•Deotmber 1, 1933, accused 1ta7e4 
at the Weatern Hotel in MllrJBTille, California, and in the coune ot 
the nening Tiai ted a night olllb and had aenral drink• (R. 15) • Oll 
the mon:i.1ng of Deo•ber lit he na bL saoramento and purohaaed an 
automobile, making a down pa1Jllent of $1.89.90 (BE. D). When he 
1urrendered in Oa.lcland on Deeember 29th aocuaed had only a few oent• 
in his po1Huion (R. 10). At that time he atated to the police 
sergeant that he•• wanted tor embezzlement and 4eaertion (R. 9,1-i) 
and that he bad left Marysville '11th about t700 in his pouesdon, 
bad a'\arted drinking, bad made a down pa,ment on an autanobile, driven 
h Loa Angel.H, where he oontinued to drink, and had beocme 10 drunk 
that someone had •rolled• him tor the greater porUon ot the mone7 (R, t). 

The aum. of t&>, Which had been intru.ated to e.ccuaed b7 the ecz,puy 
oommander (Spec.!, Charge II), and the 1um ot $~, belonging to 
RllrOllee Lee (Spec. 5, Charge II), were repaid out ot tunda aent by 
Captain 1. B. Anderson, Retired, father ot the accuaed (EX• .&.; R. 13). 

,. The accused •• sworn as a wi tneH in hill own behalt 8lld hia 
teati.mony may be INllll18.r1zed aa tollowa: 

He bad been on dut7 d Cemp Challenge from Me.y 11, 1933, w 
November 30, 1933, and en.Joyed hie work. He had had prior Hrvice •• 
an enlisted man, having served trom JUne, 1g22, to J'Ul.7, 1925, and 
waa discharged aa a sergeant fran the 4.th Inte.ntrr. He rHnli1te4 in 
1anuary, 1926, bu,•• diacharged by purchase in May, 1926 (R. 18). 
Pa7 day at Camp Challenge in November tell on the 29th and aa the 50th 
was a holiday accuaed could not deposit his collectiona in the bank 
until Friday, December lat (R. ro). On the enning ot November 30th 
accused went to MaryaTille, taking with him hia pay check eaounting to 
tioe.5C5, $28 i:a caah, 1n addition to the 1~rua,e4' tw:,.da in hil 
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keeping (R. 20,2&}. At Marysville he drank more than he should and 
next morning went to Sacramento where he purohasad a car (R. 21). 
From saoramento he drove to Hollywood where he continued hia drinking. 
On the morning ot December 6th he found that about $300 ot the money 
in hie poase11ion had been stolen•. He reported it to the police 
but none ot the money was recovered (R. 22) • .A.ccul98d continued to 
1tq in Hollywood until after Christmas, when he decided to go to 
Oe.kland where he had frienda and attempt to borrow enough money to 
make good the 81.IDl he had taken with him (R. 22). Finally, howner, 
he could not bring himaelt to aek his friends tor the money and haTing 
only t1relve cents in hie pocket he surrendered to the Oaltlandpolioe (R. 22) • 

e. Th• evidence 11 legally 1utt1c1ent to support the t1nd1ng1 ot 
guilt:,. The accuaed admitted moat ot the taot1, but denied 8J11 intention 
to embezale the tun4-. The court na tully juatitiecl, honnr, by all 
the tacts and circUDl8tanoe1 ot the oa1e in finding the aceu.aed guilty. 

The finding ot the court on the Specification ot Charge I n.1 
irregular. Thia •• corrected later b7 means ot a certificate a1gne4 · 
by the president.and trial judge advocate under the provision• or 
pare.graph 87 1 page 75, Manual tor Courts-Martial, 1928. It does not 
appear that it waa impracticable or inconvenient to reconvene the 
court, and it is believed that the better practice is to reconvene 
the court tor proceedings in revision to correct the record when it 
11 not im;practioable to do so. However, in this case, the aubatantial 
rights ot the accused were not injuriously attected by the action taken. 

e. Th• court was legally constituted. The accused, a reserve 
otticer on active duty,· ia subject to military law. No errors injurio\llly 
attecting the 1ub1tantial rights ot the accused were committed at the 
trial. In the opinion ot the Board ot Review the record ot trial 1a 
legally- autt1c1ent to support the tindinga ot guilty and the sentence, 
and warre.nta contirmation thereot, and "the designation ot the Disciplinary 
Barra.eke or a m1l1tary poat aa the place ot confinement. Dismissal 18 
authorized tor a Tiolation or the~93d)A.rticle5ot War. 

Judge Advocate. 

'l'O 1'he Judge Advocate General. 





WAR DEPARTMENT (291)
In the Office of The Judge Advocate General 

Washington, D.C. 

Board of Renew 
CM 201'710 

APR 2 .Li34 

UNITED STATES ) THIRD DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) l!'ort Lewill, Washington, March 

Private THOMAS R. REYNOLDS ) 6, 1934. Dishonorable dis• 
(0?5~25), Battel"f B, 10th ) charge and confinement tor 
l'ield Artillery. ) three (3) years. Penitentiary. 

HOLDING by the BOARD OF REVIEW 
TURNBULL, BIT'l!NG and HAU., Judge Advocates. 

l. 'fhe record ot trial in the case ot the soldier named above 
has been examined by the Board ot Renew. 

a. Th• accused •• tried upon the following Charge and Speciti
catic>1u 

CHARGE: Violation ot the 93d Article of War. 

Speciticationa In that Private Thomas R. Reynold.a, 
Battery B, 10th Fi,ld. .Artillery, did, at l!'ort 
Lewis, Washington, on or about l!'ebruary 13, 1934., 
feloniously take, steal, and carry away two golt . 
bag,, twenty-one golt oluba, and one dozen golf 
'balls, value about one hundred twenty-tin dollar,, 
the property ot Captain c. L. Ellie, Intantey. 

B• pleaded. not guilty to, and•• found guilty ot, the Charge and 
Speoiticat1en. :SV141nce of one previous conviction by special court
martial wa1 introduced. Re na aentenced to dishonorable discharge, 
fortei ture ot all pa7 and allowancH due or to beocme due, and oon.• 
finement at hard labor tor fi'Ye yean. The reviewing authority ap• 
pl'OTed the untence but reduced the period ot confinement to three 
7ear1, designated the United State, Penitentiary, McNeil Island, 
Waab1ngto~, a, the place of confinement, and tornrded the record ot 
trial pursuant to the proviaions of Article ot war q. 



(292) 
\ 

3. !'or the purpose ot this holding the evidence mar be outlined 
as tollows: About noon, February 13, 1g34, Captain carrol L. Elli•, 
!Jltantry, placed two bags ot.golt clubs and aome ball•, all Talued 
at about $75, in the garage ot hie quarters at Fort Lewis, Waahington, 
leaTing the doors ot the garage open, which permitted the inhrior 
to be visible trom the road in the rear ot his quarters, and on the 
following da7 when he went to get his clubs he round thea gone (R. B). 
On the afternoon ot February 13th the accused •• a guard in charge of 
prisoners on the police truck llihich passed 1n tha rear of captain 
Ellil' quarters (R. ll). OD the nening of February 13tt. the accused 
was heard to tell one Rlsie Larsen that he did not have any mone7, 
as he had just bought aome golt clubs (R. 13). About nine o•clock 
that aam.e evening (February 13th) accused aeked Earl Raynor, a 
civilian truck driver tor thG post tailor, for a ride to Taca:na, and 
said he wanted to take some golf clubs along. He was,to14 that he 
could ride as tar as South Tacoma. En route accused borrowed $5 from 
Mr. Ra1,11or and gave some golt clubs aa seourU7. Kr. Raynor did not 
aee accused put the aluba in the truck but they were there and were 
aho'frU to him. at the time the loan •• negotiated (R. 14,15). .I.bout 
ten o•olook that eame night accused came to the home of a Mrs. Bruner 
1D south Tacoma looking tor Elaie Larsen, saying that he had some 
money tor her (R. ZO). On the Saturday following, Mr. Raynor over
heard a conversation a\out some mi11ing golf clubs, and 1mmediatel1 
reported to Major MacKenzie to find if anyone waa short Hme clubs. 
Later the cluba in Raynor's posaeaaion, which had been obtained fl'Oll 
the accused, were identified by- Oaptain Elli• as hia property and were 
rehrne4 to him (R. 15). 

'!'he accused took the atand on his 01fl1 behalf and testified in 
part as tollon: 

•About a mile and a half out on the highRy it was, 
Earl Ba1,11or was giving me a ride into south Tacoma, and 
he brought up the nbject. Be asked me if I'4 like to 
earn two dollars, and I said •Yee. Wbat do I have to 
do?' and he turned to m.e and said, 'When I get down 
to the lake it allY'One W8Jlta to know where I got the club1, 
70u not b1ina known dom at the lake, if any one ask• 
70u about it aay I got them from you. It won't make uy 
trouble for you on the post.• so I said I would take 
the two dollars. All this ns on the way. When n got 
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to south Tacoma he turned on the lie.ht in the back or 
the truck and there was two golr bags and he ahowed · 
them to me; he lirted them up, and it looked like there 
was about twelve or tirteen golr clubs, and I asked him 
what the idea or so many golf clubs was and he said he 
was taking it home and that he played golf, but there 
was five or six clubs in this set he did not have that 
he desired to have, and when he let me out at South 
Tacoma he stopped the truck and stayed there a few 
minutes just berore the street car came.**• After 
that I left him." (R. 22, 23.) 

At the close ot the case for the defense, the prosecution stated 
that inasmuch as the accused had attacked the character of the witness 
Raynor, Lieutenant Keeley would be put on the stand as a character 
witness tor Raynor (R. 28). This was done, the defense making no 
objection. 

,. It is well settled that the introduction or character testimony 
to support the character of an uninU)eached witness is reversible error. 
Ford To U.S., 3 F. (2d) 104; Harrill v. U.S., l& F. (2d) 117; CM 190259 1 

sliertield; 195687, Stansbury; l96371, st'eenberg; 198865, Sosebee. 
However, the statt judge advocate in his able review of the case argued: 

"It is my view, however, that the testimony of accused, 
when compared with the testimony of witness Raynor is such 
that it must be conclusively interred that the accused did 
not attribute error in any form to the testimony of witness 
Raynor and that the accused intended the only inference by 
the court from his testimony to be that witness Raynor had 
testified falsely and that witness Raynor himself was the 
thiet, or the one upon whom the burden of ezplaining the 
recent possession or the stolen property should fall. It 
is further my view that under such circumstances proper 
evidence in support or the character ot witness Raynor 
could have been received by the court." 

The staft judge advocate also advanced the argument that the defense 
made no objection to the testimonr or Lieutenant Keeley and therefore 
it mar be considered that the objection, if valid, we.a waived • 

..3-
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cs. In the Sherfield ease, above cited, there was a sharp contliet 
ot testimony. The principal w1 tneas tor the proaeeuUon •• shown to 
have had equal opportunity w1 th the accused in eommi tting the larceny 
oharged, and the prosecution introduced witne1se1 to the goo4 character 
ot tbat witneaa to bol1ter up hie testimony. !he Board ot ReTiew held 
that such testimony injurioualy affected the aubatantial right• of the 
accused. w1 thin the meaning ot the 37th Article ot war. 

Similarly, in the led.e:ral courta, in the Harrie oaae, cited aboTe, 
the acouaed was charged with ottering a bribe to a police otticer. 
At the trial testimony was ottered by the tetenae to the etteet that 
the police offi'cer had ottered •to tix it up• for a cons14ere.tion. 
'l'he gonrmnent ottered in rebuttal 'hatimony as to the ottioial 
integrity ot the police otticer concerned. The Circuit Court ot J.ppeal.1, 
Gth Circuit, ea14s 

•Thia was clee.::rly incompetent, for "the reaaon that U 
tended to giTe undue weight to the evidence ot a witneu 
whoae general :reputation had not been attacked. '1'h• witnen 
had TOluntaril7 1tated that defendants ottered him a bribe. 
'l'l:iey 4enied it, aaaerting that what occurred was that he 
had suggested that they otter one. Thia was not such an 
impeachment ae authorized the introduction of eTidence ot 
his good character or reputa"tion tor truth and Teracit7.• 

The question a,~ whether or not the detenae by tailing to object 
to chare.cter teatiBony respecting an unimpeached witnea• waind auch 
objection wa1 also considered 1D. the Sherfield o&He !here the :soar4 
of ReTiew saids · 

•It 11 true that the defense did not object to the 
admission or the testimon7 aa to Ba thel' • nratit7 or aa 
to Pettia• acts, but there 11 nothing wbatenr 1D. the 
record to indicate that the detenee underatood ita right 
'to object, and it follows that the mere failure to object 
414 not amount to a waiTer ot the legal rights 1nTOlTe4 
(Par. 12& -e, M.O.M.).w 

Th• Board of Renew is of the opinion that the inetant cue 11 sneraed 
by the principles laid down in the Sheffield caae. Indeed, 1 t 11 not 
aeen how the two cases can be diatinguiahed; Here, as in the Sheftiel4 
case, the character of the w1 tnese was not impeached and the introduct1oa 
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ot charaoter eTidenc• to suppor• his tut1:mon7 was renrsibla error. 

e. '. For the reasons stated abOTe, the Board ot Review hold1 the 
record of' trial legally insufficient to 1upport the f1D41.ng1 ot e;\lilt7 
and the sentence} 

lat Ind. 

1rar Department, J'.A.o.o., APR 4 1934 - TO the Conms.nding General, 
fhird Division, Fort Lewil, 'laahington. 

1. In the case ot PriTate Thoma• R. Rt7Uold1 (8?5&825), Batterr 
B, 10~ P'iel4 ut1llel'1', I concur in the foregoing holding or the 
Board ot BeTiew, and, tor the reaaona therein stated, rrcommend that 
the finding, and sentence be ncate4. The record of' trial is retumed 
herewith tor a rehearing or auch other action as ~1 be proper. 

!. When copies of' the published order in thi1 case are torwarde4 
to this ottice together with the record ot trial, they should be 
accompanied by the foregoing holdina and this indorsement. Th• tile 
number of' the record in this case in this office is 201710. lOr 
conTenience of reference and to facilitate attaching copies of' the 
publhhed or4er to the record 1D thil case, pleaae place thd 1u11nbtr 
in b:rackets at the end of' the published o r as f'ollowas 
(j.A.G.c. No. 201710). 

::?~
• Brown, 

MaJor General, 
The ludge Advocate General. 

Incl. 
Record ot trial. JECIIIVElil OFFICE APR 9. Ml3 Allf,A. :s.o Dl~lllflfll I~ '+ 

l 





WAR DEPARTMENT (297) 
In the otf'ice ot Thei Judge AdTOce.te Gens:ral 

Washington, D.c. 

Board of' RsTin 
CM 001765 

APR l O l~J4 

U H I 'l' E D S '.r A 'r E S ) P'Ilm CAVALRY DIVISION 
) 

Te ) Trial by G.C.M., convened at 
) Fort Bliaa, Texas, March 9, 

Prhate lat Claaa J"OBN I'. ) 19 and 23, 1934. Dishonorable 
SCHRIEBER (R-861029), ) diacharge and eontinement tor 
Veterinary Detachment, !'ort ) three (3) years. Penitentiary. 
Bli1s, Texaa. ) 

HOLDING by the BOARD or REVIEW 
'l'UBNBULL, Bl'l'ZING and HALL, Judge .l.dTOcate1. 

1. '?he record ot trial in the eaae ot the soldier named above 
haa been examine4 by the Board of' R1T1e11· and found to be legally 
1utticient to support the findings of' guilty of' Charges I and II 
and their apeoitications, and Specification, Charge III, and the 
aenteno,. 

2. '?he only question requiring coD11iderat1on 1a whether or not 
Specification, Charge III, alleges perjury in violation of' the 934 
.Article of' War, or of' some other Article of' War. The 1pec1t1eat1on, 
'lhioh 11 laid under the 934 Article of' War, read,•• follows: 

•In that Private lat ClaH .Tobn r. Sehrieber, 
Veterinary Detachment, Fort BliH, Te:ra.1 1 he.Ting taken 
an oath in a duly ordered inTeatigation before Major 
B.1.M. smith, Inapeotor General•• Department, the 

· otticer 4eiailed to make the inveatigation, that he 
would testify tl"'11.J", 4141 at rort Bliss, Texas, on or 
about .1anuary 24, UM, willfullf, corruptly, an4 
eontrary to auch oath testify in aubatance that the 
tour (4.) hams and three (3) slabs of' bacon which he, 
the aaid Schrieber, did cause io be remoTed from th• 
Pos'\ Commissary, :rort BliH, Tena, on January 00, 
l9M, were h1s OR per,onal property which had been 
giTen to him ai:nce .ranua17 l, 1934, by the J.rmOur 
Packing Companf and the Wilson Packing Com:panf, 

http:AdTOce.te
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respectively, which testimony was a material matter 
and which he did not then believe to be '\rue.• 

Perjury as an otten.se under the g34 Article ot War ia defined 
in paragraph l,H !, M&nual tor Courta-Martial, as tollowa: 

"Perjul"J' is the willtul and corrupt giving, 
upon a lawtul oath, or 1n any form allowed by law 
to be eubatituted tor an oath, in a j,.idicial pro
ceeding or course ot justice, of false teatill.Ony 
material to the issue or matter of inquil"J'•• 

It is obTioue that tlle ottenn alleged in the apecitication. doea not 
come nthiA this 4et1n1t1on ot perjuey. 

section l2t5, Federal Penal Code ot 1910 (u.s.c. lea 131}, pro-
1'14ee1 

"Whoever, having taken an oath before a oaapetent 
tribunal, otticer, or person, in any caae in which a 
law of the United states authorizes an oath to be a4-
mill.istered, that he Will testify, declare, depose, or 
certify truly, or that any written teatilllony, declaration, 
deposition, or certificate by him aubacribe4, 1• true, 
shall Wilfully- and c,odrary to auch oath state or aub• 
scribe any :material matter which he doea not believe to 
be tne, 1• guilty or perjury, and shall 'be tiud not 
mor:e than $2000 and impriaoned. not more than tive yeara.• 

section 183, ReTiaecl statute•, aa amended (u.s.c. ~: ;~). proTideas 

"Any otticer or clerk ot any of the 4epartmenta 
lawfully detailed to investigate trauda on, or attempt, 
to defraud, the Government, er any irregularity or Ilia-

. conduct or any otticer or e.gen't ot the United atate1,
and any officer of the A.rm7, Ne.T7, Marine Corpa or 
Coast Guard, detailed to conduct an invutigation, and 
the recorder, and if there be none the prea141n& otticer, 
ot 01 mUita17, nan.l, or Coast Guard board appointed 
tor auch purpose, ahall he.Te authorit7 to adminiater 
an oath to any W1tne11 attending to teatity or 41po1e 
1n the courH ot auoh inTeaUgation.• 

http:otten.se
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It appee.ra trau the epecitication in question e.nd the record. ot trial 
that the inveatigation reterred to in the apecitication 1111a tor the 
purpoH ot looking into trauda on, or a"ttem~ta to defraud, the 
CoTel"DJllent, and that it inTOlTecl an inquiry into irregularities or 
Dlieeonduot ot otticera and agents of the United state,. The orticer 
4etailed. to oonduet the investigation had authority to adminiater 
an oath to any witne1a attending to teatiry in the courae ot auch 
inTeatigation. The 1n'V9atigation constituted a case in which a law 
or the United states authorized an oath to be administered and a 
false atatcent or a material matter made by a Yitneaa under oath 1n 
the course ot such invest1gat1on amounted to perJury w1 thin the 
JUrTieY ot aection 12:5, J'ederal Penal Code or 1910, aupra. such 
perJury 1a em.bre.eed in thoae crimes, not capital and not made pUniahe.ble 
1>7 another .lrticle or war, which are denounced by the 96th .lrUcle ot 
war. 

The holding ot the Board ot Review iD CM 198262, Miller (Seo. 1582, 
supplement II, Dig. Op1. J"AG, 1912-~), hu not been overlooked. That 
cue ii diltinguiahable trom thia in that the ralae testimony therein. 
waa not giTen ill a case 1n lbich a law or the United Stat•• authorize• 
an oath to be admin1atere4. · 

z. J'or the reasons herein.above 1tated, the Board. ot Review hold• 
the reoord ot trial legally euttieient to support the tindil:1ga ot guilt7 
ot Chars•• I and II and their apeoiticationa, but legallr autticient 
to support onl:, ao much ot the tindinga ot guilt:r ot Charge III and 
ita Speeitication aa inTolTea t1~d1DS• ot guilty of perjury aa alleged 
ia the 1peoitication, 1D violation of the 96th Article ot War, and 
legall7 au:tticient to aupport the sentence. Penitantiary confinement 
11 authorized by Article ot War '8 ud section 12!5, ~ederal PeD&l Code 
of 1910, eupra. 

Judge A.dToeate. 

http:appee.ra




WAR DEPAR'OONT 
In the Ottice ot The Judge Advocate General (301} 

WaahiDgton, D.o. 

Board or Review 
CM 20181,& 

APR D l !U34 

UNITED STATES ) HAWAIIAN DIVISION 
) 

T. 

Sergee.n. t WILLI.AU W• BROWN 
( e3~&0e) , COlllI>any H, 21st 
Intantl"J'. 

) 
) 
) 
) 
) 
) 

Trial by G.c.u., convened at 
Schotield Barre.ck1, T. H., 
March 20, 1934. Dishonorable 
discharge and confinement 
tor three (3) years. Peni• 
tentiary. 

HOLDING by the BOARD OF BEV!EW 
TURNBULL, BIT'ZING and HALL, Judge Advocatea. 

1. · The record or trial in the case or the soldier named above 
haa been ·xa.mined by the Boe.rd ot Review and found to be legally 
eutficient to support the findings of guilty. 

2. Confinement in a penitentiary 1n this case is not authorized 
una.er the 42d Article or war, no ottense or which accused 18 con
victed being punhhable by confinement tor more than one year by 
any statute or the United stat,, or by the law or the District ot 
Columbia. CM 1ge9221 Killalea.. 

3. ?or the reason hereinabove stated, the Board or Review holds 
the record ot trial legally sutticient to support the findings ot guilty 
and so much or the approved sentence aa inTOlvea dishonorable discharge, 
forfeiture of all pay and allowances due or to become due, and confine
ment at bard labor tor three years at a place other than.a penitenti&l"J'• 





(301)lfJ..R DXPJ.RMNT, 
In the Ottice ot The Judge J.dvocate General, 

Washington, D. c. 

~ard ot Review 
Cli1 201878 JUN 2 19~ 

UNIT.ID STJ.!BS ) JIBS'r DIVISION 
) 

v. ) frial b;r G.c.1.:t., oonnned at 
) Plattsburg ll&rracks, Be,r York,

Second Lieutenant IRA. B&SHEIN) J.pril &, 1934. Dismi11al. 
(0-19214), 26th Intantey ) 

) 

OPINION ot the BJJ.BD Oll' R&VIff 
'l't7mil!ULI,, xum and.· HALL, J'u4ge ilTooates. 

1. !rhe ~ard ot Review has examined the record ot trial in 'the 
case ot the otficer named abon and eubmih this, 1ts opinion, to 'fhe 
Judge J.dvocate General. 

2. i'he accused was tried upon the tollowing Charge and speo1f1-
oat1on11 

CHARGEs Violation of the 95th J.rticle ot war. 

Specification ls In that Second Lieutenant Ira llashel.n. 
26th Intmi.tey, then assistant to the Seoret&J7 ot 
the Officer•' Clu.b at Pla.tteburg :Be.rrack1, Bew York, 
and whose duty as IUCh aHistant U wa1 at the time 
to prepare the bills of membere of the Club tor ihe 
month ot Jarma:q, 1934-, did at Plattsburg lle.rracks, 
New York, on or about February 6, 1934, with intent 
to defraud the eaid Officers• Club, willf'ulq, wrong
fullJ" and fraudulentlJ" change and alter the tobl 
amount at the bill due by him, the ea.id Lieutenant 
:Baahein, to the said Otticen' Club tor the month ot 
January, 1934, from $29.47 to $20.72. 

Specification 21 In that Second Lieutenan'\ Ira llaahein, 
26th Infantry, then assistant to the Secretary of 
the Officers' Club, at Plattsburg llarracks, Hew York, 
and whose duty a, such assistant it wae at the time 
to prepare the bill.a ot members of the Club for the 
month of Jarmary, 1934, did, d Pla.ttaburg llarrack1, 
New York, on or about Febru&J7 6, 193', wi'th intent 

·, 
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to conceal from the Secretary of the Club and the 
members thereof the !act that he had wrongful~ 
changed and altered his own Club bill tor the month 
of January, 1934, from $29.47 to po.72, wrongful~ 
and willtu.ll.7 de1tro7 Club chits tor the month of 
January, 'l.934, in the total amount of ta.70, 11gne4. 
b¥ him, the taid Seeo?ld Lieutenant Ira l3aahe1n, or 
b7 his authorit,, and which represented the monq 
Talue ot su.ppliH purchased b¥ him trom the 1&14 
Officers' Club during the 1aid modh ot Jana;r,, 193,. 

Aocuaed. pleaded not gllilt1 to the 1peciticaUon1 and the Charge, but 
wa1 found !\lilt7 ot them. No evidenct of preTious conTictions wa1 
introduced. Re wa1 eentence4 to be dismiued the aenict. fhe 
HTining authoriv approTed the sentence and tol"l&rdtd the record 
tor action under the "8th Article of War. 

3. 'fhere 11 little, it 8113, dispute a1 to the tact, ot the caa,. 
!he evidence tor the prosecution~ be 1tmmari1e4 &I tollow11 

!he ottioer1 and emplo1eH of the Offlcera• Club, Pl&'ttaburg 
!&1':raoke, Iew York, 10 tar a1 material to the present oaae, at the 
time ot the alleged otfeneH were aa tollowe 1 

lint Lieutenant Heney L. IAongo, 26th Intant17, 
eecretar,-treasurer; 

Second Lieutenant Ira Baahein, 26th Infantry (accused), 
a1111tant eecretary-treal'Ul'er; · 

Sergeant !loe w. Garland, Oomp&Iq" R, 26th Intaz1:t1'1, 
1teward1 

Private Ut 01&11 Edward R. ElTin, CompaJJ¥ G, 
26th Inf'ant17, Janitor. 

The detail ot accused as aasi,tant 1eoretaey-treaeurer waa, as he knew, 
by au'lihority or the poa'li ccmmander lR.~3). The busineu ot. the club, 
10 far as material to the present case, appear~ ordinarily to han been 
conducted aa tollowaa Sergeant Garland, 'lihe steward, ha.ndled the canteen 
or bar; from which he sold beer, tobacco, candy, and the other merchandise. 
Sale• were also sometimes made lt.T the Janitor, Elvin. Cash was sometimes 
paid,- but chits were usuall.7 signed by the JJIU'Ch&ser or by Of.Hand or 
Bl.Tin in the purchaser's name. .&:t the end of each month 'the steward 
a44e4. the chiti of each purchaser on the adding machine and turned OTH 
to acoused as as1istant 1ecretaey-treasurer the chits themsel,e1, the 
addiJlg machine tall.7, and a pencil memorandum showing the total amount 
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ot cash 1&111 and the amounh owed by each purch&11r on credit (R.6,7). 
It was the duty ot accused then to verU)' the steward's charges, d.raw 
up a collection shte~, prepare and send bills to each debtor ot the club, 
a1s11t the 1ecretary•treasurer in collectillg them, make deposits in bank, 
and prepare the club council book, verit;y and ,ubmit it to the auditor 
(R.3Z,Z4). ' 

!he collection sheets in evidence show acoused to have had a much 
larger bill at the club '\h8Z1 most other otticel'I• On one oca&tion near 
the end ot the month ot Janua:ey he allced the 1tew&rd how much his bill 
wa, up to tha'\ time. ~e steward Wormed hi.'ll that it wa, $25 and 1ome 
oent,. .loCUBed \hen told the atnard not to let him han &DY more beer 
that month. Later the same dq, accused ordered another gla11 ot beer 
and the steward a&id, "You remember what you told m1," accused annere4 
"!bat•, all :right. I can :tix that ~q. I will tix the bi~ l up" 
(11.~~, • 

.lt the end ot the month ot J&mJAry the steward, in accordance with 
his usual custom, handed to aoeused all chita ligned by member, ot the 
olub, with the ad.ding machl.lle tallies and with a penciled 1umnaq ot 
them on two sheets ot yellow tool1cap paper. On that 1tatement ap
peared the name ot accused ae a debtor o! the ebb and oppoai te his 
namt &11 amount. Short~ thereafter accused oame to '\he stewar4 and 
1howed hilzl that he (accused) had been overcharged. t10.oo in error 
(R.7,lZ). The 1teward admitted the error and started to erase and 
change the figure, but aocused said never mind, he would tu it. !!!he 
nerl morning _the 1teward, Sergeant Garland, and the Ja.nitor, Private 
lat' Clan lllTin, went to the room ot accuae4 in the club to get some 
glasses to be washed.. The 1teward ,tarted to pick up one o! the 
gla1se1 and it stuck to the paper on which it 1tood. Be glanced at 
that paper and noticed that it waa the monthly collection sheet of the 
club, and further that the 8Uill set oppoaite aocused's name was not as 
great as in the statement turned. in by him. The steward reported the 
matter to first Lieu.tenant Edward. J. F. Glairin, 26th I~antey, who ·wa, 
sick in his qtlAl'ters in the club and who was the first officer whom the 
1tnard saw. Lieutenant Glavin advised the neward to report '\he mat
ter to the secretary-treasurer of the club, Lieutenant Inongo, which 
he did soon thereafter (R.14,18,23,25). Upon receiving this report, 
I4eu.tenant Inongo asked accused for the club collection sheet and the 
chits for the month of January and received them from him. He re
quested Lieutenant Glavin to assiat him in the investigation which he 
was then making. On the collection sheet opposite the xiame ot accused 
appeared the sum of $18.72 under the heading •canteen", and $2•00 tor 
dues-, a total of $20. 72. The ·ho officers noted that the adding 
machine tally which usua.l]J acco~anied the chits we.s not with those 
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of aocuset. They a44.ed the ehiti and found 'that thq oorrHpon4e4. 
with the 'tot&l charged again1t the accused on the oolleoUon ahee, to~ • 
canteen pv.rou.ses, nameq, $18.72. !hey a1ke4 aaoustd wh&\_:ha4 \ecome 
ot the adding machine talq a.nd he said that he had tuon. U aq aa: .. 
1crap paper (lt.U-~6,16). !hey then went to the tbwa.r4 and a1ket h1lll . "· 
it he had &'l1;/ record ot the total amount, oh&rge4 to each ottlcel", an4 · 
he mentioned the penciled report on ho ~eetw ot 7elln papel" lfhich had 
'bHn delivered b7 him to accused. la1.eutenan111 ?aonat and. Qla'Yin '\ho nnt 
to &eCU8e4's room, f'ound him absent, enterecl U, were 11.n&ble to t1D4 'Ult 
pencil report or a441ag machine tallies in his detk b the plac,e wheH ·· 
Lieutenam w.oneo knn aocuaecl habi\ual~ kept club reoorcl11 .but, 
remembering accused'• 1tateme.nt that he ha4 thzoa. the a4c'lSnc •chhae 
t.alliee e.wq a1 scrap paper, the7 looked into the wait• ba.sut in h11 rooa. 
There they :round eneral piect1 of' torn ;yellow paper &D4. tom oh1'I•• ·!'hq 
took these to Lieutenant w.onso•• room Whtre 'the ho oftiotr1 ttpen'\ tou . 
hours piecing together 'the torn papel'I (Ln,~8,26,111). When thu p1ece4. . 
together, the 1orap1 o:t:' paper were f'ound to be 'the report or ,tatemeD.t ralt
mitted b7 '\he stewa.rd to accused and a nt1mber of' chi,1 'bearil:lg aooued•a 
name, amounting 1n all"<> te.oo. There we:re al10 &tn aor&pf of' _paper 
which the ho ott1cera were unable to pieoe together (li,l'l,H,a6,2fa &leo 
Exs • .A,O, and J). The ho of'f'1cere then went to a.oouseo.•, room, ,,.. him, 
and Lieutenant wo.ngo asked him if the colleoUon lhtet wu oorreot. Jo
cused asked what wa1 meant by beiDB oorreot. Lieuten&nt ~ngo uke4.. lt 
it was correct ill its entirev. Aocuaed •&U that the ooUeotion lhtet 
was correct except f'or the amoim.t ,,, opposite his name, but th&t that ·amount 
was $8.00 less than what was actualq supposed to be there. IJ.euttnant . · 
Luongo warned accused ot hie rights atter he had a1ke4 him it '\he. oolleoU~n 
sheet was correct 1n ita entirety. Aocv.sed rather stated that he had. . 
deducted that amount :t::om his bill because he believed that to.ch a practice 
was common in the Arrey; and that he cone1dere4 that amow:it auttioient tor: 
his services as assistant seoretar,y ot the Otf'io•~•' Olub•.'When alkecl. 
to substantiate his beliet by a concrete example, he wa1 UJ1&b~t to dt IO• 
Lieutenant IAiongo thereupon reported the c1roUJll8tances to hi&her author1--,. 
(:R.39 ,40,45,46, 29) • . .. 

The steward testified that the l\llll now appearing oppoeUt aoaa.set•1 
nama on his report, $20.72, and '\he totall, hate been ohan6e4 \y IODIII · ~ ... , 
other person f'rorn the figures put down b7 him. That IUCh tr&nl'el &ll4 · · 
substitutions have been made 11 obviou, f'rom an impeotion of' tilt papal' e;; 

(R.10; Ex • .A). The steward kept a memorandum ot ~is own trom whioh he 
refreshed his memory and testified that the total sale• of' the canteen · 
f'or the month of January were $184.97 on ored.1", and $22.20 oalb.. fhe , ,. 
totals now appearing on Exhibii A, the eteward.!s report, which, aoco~din& 
to his testimo~ and tha appearance of the paper, hnve been altered, are 
now $178.22 credit, and $22.20 ca.ah. 
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There was al10 introduced in r,idenc, the followins atatement
Tolunh.rilJ' made by aooused, after warning of h11 righh, to the 
investigating oft'icer, or which the important part 11 a, follow11 

"Lieut. Howarth, while 1n conver,ation with me at 
a·time.when I wa1 1n doing work connected with the tun4 
made the following statement to me. He 1aid 'that 'Ult 
person who took care of the :tund lhould not hau to 
pay the duea as a member ot the O:tfioel'I • Olub inalllr.:i.oh 
as previous secretaries of' the club who b&~e had charge 
ot the tund did not P&J dne1 themselves.• I was told 
also that he believed that the officer who had charge 
ot the fund who did the work connected with it should 
be able to or have the privilege of getting the things 
which he 'bought at the bar at cost, that 18, that ht 
1hould not be re~uired to pay arq profit above the 
co,t of the articles which ht ha.d purchased at the bar 
4ur1ng the time that he had to work 1n eozmeoUon with 
the tund.. He also told me that during ~e time that 
he ha.d to work in connection with the fund during the 
8UIDIIl8r of 1955 •hile he wa1 messing at the camp reserve 
me11 that neither he nor Lieut. Luonso nor Lieut. D•orea 
had paid their me111 bill for a part of one .:nonth. lhen 

_ the time c~ f'or me to complete the 1wld !or the JD'.)n"h 
of' January and turn 1 t over to "!!f3 succesaor 1 t occurred 
to me at the time that I wa, making out the collection 
sheet that I wa, Justitied in deducting a certain amount 
from m:, own bill, such &m0-ant to be an amount which I 
conceived to be the profit which had been made on the 
purchases I made at the bar during the time I had the 
i"und. (Bar 1ale1 ot mine f'or the three months during which 
I had charge of' the fund) • I therefore dec1de4 that 
inaemmch as I ha.d spent $4,6.60 at the bar during the 
three month period of NoTember lat to Jebruary lit 
that I was JuiU:tied in deducting the amount of' $8.00 
which.I rough]Jr estimated to be the profit ma.di on those 
1ales to me during that time. I performed this operation 
b7 dlteting a number of chib Qt rJfl own which a:nounted 
to ta.oo, I tore the chits -..nd threw them into the wa1tt 
basket. So far as the total 1lip1 for the various 8Uil1S 

of ehih go and the yellow total chits submi~ted to me by 
Sergeant Garland, the Club Steward, it was a custom ot 
mine to make up the collection sheet for a given month 
and to simply deatro7 those papers and throw them into 
the waete basket. I did this eince I 1:2:1.n that the 
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collection lh11t had been made out correctly to the be1t 
ot m:r tnowledse and beliet and that there wu no reason 
for keep1.ng \h\Jellow tool1cap chit1 which contained 
tilt tttal ot the T&l"iou.a chits nor the a'441Dg machine 
totab which I uHd. to scribble on or to make some 
&dd1Uou with. When I deducted. the amount ot $8.oo 
tr.. 'lq club bill, I 4id 10 with a tree consoience and 
with the Uta that 1 was Justified in itaak1ng nch a· 
oovee, and. that I wa1 not tamperi"B with the club :tund1 
in arq wq. I nner had talk• with aeyone. in regard to 
4:ua )Hides Lieut. Bow&rth. I had no scheme or intent 
ot &eb&uding the club and wa1 tu.111 conTinctd that I had. 
kept the fw:1.4 a• aecuratel.J as one ot uq inexpHienot could 
keep u. lf,tie ottioe:ra club :tund wa, the first tand I'd 
hl4 charge ot." 

,.· · !he tddenct tor the det8l1.le may bt IUDl!la1'11td as tollow11 

!00111ed graduated trom the United State, Kilitary !c~ 1n 
l'lmt, 19SS, and had therefore had only about eight months commisliontd 
H"ioe at '\he time ot the alleged ottenst1. His first comp~ com
mand.er gan him some instruction in keeping tund1 and teatitied that 
in hi1 epinion aocuee4 unde:ratood the mechanics of that dut,y but had 
not h&d quite en(),Jlgh e:q,erience to know what would be a proper or a.n 
improper expenditve (R.56,!5'1). It was &110 shown b7 three former 
Har1t&17•treanren of the club that 1t had been :f'or eome Ume the 
·practice for 'the holder of that ottice not to pq due,, altho\18h no 
written authoritJ tor the practice exi1ted in the consiituiion ot 
'lhe club or elanheH• It wa, not, howenr, the practice for the 
1ecr1t&r7•tre&1Urer to bu.r 1uppliea trom the club at~ les1 prict 
than til&t pd4 by oihu members (R.~8>62). · 

Second Lieutenam J.lber\ B. B. Hcw&rth, 26th lntantr,, an officer 
who graduated tl'om the llilitary J.cade!JV in 1932, and had theretore ha.cl 
onl3 ont 7ea:z more 1erTice than acouse4, te,titied to a conTersation 
MWHn himself and accused concerning the funds ot the O:t:f'icera • Olub. 
!caused 1tahd that he had a large beer bill, and Lieu.tenant Howarth 
told aocused that he 1hould think aocused should get his beer at coat, 
that 'the aecretar,-treasurer ot the club did not Pf!3 dues, and that . 
he 41d not belieTe that all post exchange officers paid their per
centage on what they bo'Q8ht from the po1t exchange (R.63-64). 
Lieutenaut llnar'th admitted that t:nie wa, "purel.J a penonal view" 

(a.615). 
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Accused, at his own request, was sworn and testified. His 
testimony was eubstantial]JP th.a same as his 'foluntary stat emsnt 
hereinbetore quoted. The follow1ng abstract of 1t will onq !jl8ntion 
a tew important points deemed worth repetition and such matter, a, 
were not contained in his previous voluntary statement. 

Accused repeated his coii,1r1ation with Lieutenant Howarth, quoting 
the 1:_atter as aa.ying that aocused "should have the privilege ot getting 
'things at the ba.r at cost," ina1II1Uch as accused wa1 cloing the clerical 
work connected with the club fund. Aocu,ed thought hi~selt entitled 
to thil discount. lie made a rough eatimah of the profit• ot 1he ba.r 
on his :purchase, dUring the three months that he had ·been aaai.ltant 
secretar,r-trea8Ul'er, and. tigurecl that ia•OO would be a reasollAble·te
duotion to make to aocount tor the ptotit on betr aold. him during that 
time (lt. 68). Accused deducted 'this amount from hil bill. Be extracted 
a mmiber of his own chits amounting to $8.00 (X.69). .l.ocused had 
preT1ouaq submitted hia resignation tor the good of the senic-,,bu:\ 
had wi'thdrawn it because his con1cienoe would not allow hi!ll to relign, 
as he was innocent of intention to comnit ·.arq otfenae (:a.n). J.ccused•s 
aUaution was called to the teatimo~ of the stew&r4 that he (the newar4) 
turned in tJ.s4,.97 in chih at the end of Janua17. Aocuse4 was asked how 
he accounted for the difference b•tween that 1Um and tl76.81 on the 
collection lheet, a diference of ~.'15. He anawered.that he dtducte4 
$8.oo from his bill tor that month but was unable to account for the 
remaining 1eTenty-tive cents di1crepanc7. .locuse4 admitted haTing 
said ~ Lieutenant I.uongo that he had not a1ied. his aPl)roval of hie 
action because he felt that Lieuten,ant Illongo would disapprove • .Ac-
cused admitted tearing up obits and the ,teward.'1 repon &mi the 
nd.,lcUon •this bill to be 4el1'Nrate ach on his pa.rt, _and not the 
re1ult ot oareles1nes1 (ll.'16). In con11q~o1.of his oon'fersation 
with Li~tenant .Howarth, accused.paid no dues dur~ llonmber and 
l>eotmber (ll.'1'1). . .Accused. a4m1Ue4 that his only be.ail for the Justi
fication that he has in his own mind tor his action in 4e1troying his 
ohit, and reducing his bill -11 b11 connraation witli. Lintenant Howarth 
(ll.78). 

D. fwo otticer1 were recllled &I witne1111 for the·court, but the 
onl.T Hide.nee given b)" them which requires mention 11 a st&temen'\ b,y 
Lieutenant ~ngo, the 1eoret&r1-tre&1urer of the club, that at the UM 
when he entered aocuaed'1 room he considered that he was acting aa 
11creta.r;r-treasurer·ot the club, responsible tor it1 twld1 and reoord1 
to 1·h members and to the comnanding officer (:a. 83) • . 

6• ObJeotion was made b)" the defense 1n HT.tr&l foriu and on 
different occalions (B.9,86, an4 elsewhere) to tht &4m111ion of a 
memor&DdUlll tf the amounb clue trom ot!icera to· ihe ol'a.b · and ot ceriaiD 

-7-

http:con11q~o1.of
http:tJ.s4,.97


(310) 

chit.a. all o! which h&d been tol'n up. pruurnably by accused, and were 
found by LietLtenant Ino~ in the 1orap basket of accused's quarter, 
in. the club and pasted together, It is alleged that in entering ao• 
cused's qU&l'ters and taking these fragment, from the scrap basket 
Lieutenant lAlonto CJOmmitted an uni.wrdl search and s tizure in 'Violation 
6t the Fourth Amendment to the Constitution, and that evidence so ob• 
tained is in&dminiblt, The Boa.rd is or the opinion that the above 
obJection is without valid foundation tor several reasons,~ one ot 
which alone is sufficient. 

a, The Judge .Advocate General has held that the coromencting officer 
ot a.ni person subject to milita.ry law, by Tirtue of the authority and 
control which he hae as commanding ot~icer. may enter the quarters ot 
&n officer or soldier on a m1litary reservation without permission.of 
the accused. and conduct a aearch therein, and that evidence· 10 obtained 
11 admissible.- JAG 250,413, July 2~, 19305 CU 171626, Cutchin, In 
other word1. the protection .which the Constitution throt111 around the 
dwelling ot a private individual or even of a m1litary person oft a 
reservation does not extend to pu.blic quarters on a military reservation. 
Tho~ Lieutenant IAlongo was not accused's commanding officer, yet he 
was his.superior officer in so far as concerned the afta.tra ot the O:tticera• 
Club, since the one was seoretary•treasurer and the other assistant 
secretary-treasurer of that cliu,, The Board is therefore of opinion 
that 10 tar as concerns axq search for evidence concerning the affaira 
of the Otficer1' Club Lieutel1&%lt IAlongo wa1 1n a position analogous to 
that ot aocustd!1 com.:uanding officer and had the 18Z11t righhu 

b. The paper, which were thus obtained were not the private per1onal 
paper"i ot aocused. but were paper• which came into his po11es1ion ~ 
virtue ot his detail a, a1sietant secretary•trealUl'er ot the Officers• 
Olub. ~t club was an authorised activity ot the post, under the 
supervision of the post oomne.nder, &n4 ,apera having tci do with its 
affair• thus oomillg into the ponealion ot an o.tticer ot the club were 
not private paper• but were ot a pu.blio character. The case 11 
analogous to :Bacon T, United States, 97 Fed. 35, certiorari denied, 
175 u.s, '126.--rn-thnt caee de!endan:ti had been president of a national 
bank. A looked.box bearing his name and marked "Priva.te Papers" wa1 
found among the tilee ot the bank and waa opened without hil authority• 
and from 1\ there wa1 obtained a letter from the Comptroller ot '\ht 
Cllrrel1CJ' to him as president ot the bank. which letier wa1 ottered 1n 
evideno• against him, The courl admitted that the opening ot the box 
wa, unlawful, but eaid that the 11aper so obtained was not a private paper. 
but one of a p,u,:i,ie character addressed to hilll ae preaident, and therefore· 
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not within the protection of the constitutional amendment. ~e Board. 
h ot the opinion that the same principle applies to the papen here 
in quesUon. 

,!• It 11 tu.rther to be noted that accused's quarter, were not a 
aeparate.house, but a room in the Otficer1' Club, that the (lo.or ot 
that room was open at the time the tea!'Oh was made, and that accord.
ing to the teatimoJV" of Lieutenant w.ongo, accused. and other ottioer1 
reaidi:ng 1n 'She clu\ were accu..tomed to enter each others' rooms 
tl'eel7 whether or not the officer to whom the room waa a11igned wa1 
preaent. Furthermore, the paper, in question were not taken, ae in 
the Bacon and other cases, trom a locked or olosed receptacle, but in 
a torii'"'oond1tion trom a 1crap basket. ~e aetion ot accused in tearing 
up the papen and throwillg them into a 1crap basket was ob-Yioua}Jr an 
abandomnent ot poue11ion and control by him of' the papers, atter which 
he caz:mot be heard to com.plain it another takee poa1111ion of' them. 
~e :Board 1a ih.eri,fore of' opinion that there waa an implied consent 
to Lieutena.nt Iuongo to enter the room, arilill8 from the relationa 
of the of!icera i?lhabit1D8 the building and the fact that the door 
·was len open, and that the papers in que•tion had bttn abandoned by 
aocused and cannot be said to have been in his po sse11ion at all d 
tile time they were taken. 

d. Jlurtherroore, in the closing argument (R. foot ot p. 80) the 
dEfense 1n substance abandoned ih objection to the introduction 
of' the paper• in eTidenoe and said that it regarded them a1 "favorable 
to the accused and their consideration is important to diaproYe tht 
charge ~inst him." 

e. La.1tl7, accused's teatimol'.IY' before the court (R.67, et 1eq.} 
constTtutes an admission of all the facts which the papers in q~stion 
tended to proTe and renders any error in admitting '\hem, if auch there 
was, ot no consequence. 

7. As a matter of law there is sutfic!ent eTidence in the record 
to support the view that accused is insincere in his contention that he 
honeetl.3 and conscientiously believed hi~self entitled to deduct $8.00 
from his bill a.nd to tea.r up his chits. The weight of such eYidence 
was a matter for the court and the reviewing a~thority, and they con
sidered it convinci:ng. The Board concurs in oonsideri:ng it so. The 
con,ersation with Lieutenant Howarth mentioned by accused as the sole 
basil for his mental justification for his action (R. 78), when close}Jr 
ex~d, 1carcel.3 supports him. Lieutenant H&we.rth, neither accord1J18 
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to his own Teraion ot the conTerea\ion nor aooording to that of 
aocuaed, ea.id that in hil opinion accused wae then and there autho?'
iled to deduct from hil bill a eum equal to the prof'i t ot the b&r 
on aecueed' 1 purchasea of beer. All that he aaid was that aoouaed 
•should•, 1.e., ought to, get hie beer at cost (ll.65,68). J'a.rthe:r
more, aocused reliee on his own inexperience, and then attemph to 
Juatit,r hia action 11.7 a con~eraation with an otf'icer ot but little 
more uperience than himself. Accused'• good faith 11 alto impugned 
by hit 1-tahment thai he omitted to take up the question of' the re
duction in hi• bill to the wholesale cost ot the article, purchased 11.7 
him with Lieutenant t,iongo because he felt that L1eute11N1t Luongo would 
disapproTe. Jin,.l~, it is to be note~ that accused did not undertake 
to secure this d11count to which he claims that he felt himself entitled 
11.7 entering it a1 a credit on hie bill, but instead he de1tro7ed the 
chih ch&rgeable to hiluelt, a procedure ol&ndeeUne and 411holl0rable 
ill it1 TtrJ nature and inconlistent with a f'r&rlk and honut claim to 
credit. 

e. .U the time of' the trial accused was 26 4/12 7ear1 ot ~· 
!l!b.t 1tahment of' his aerTice a, contained in the Of:tioial l..nq Begi1ter 
11 •• f'ollow11 

"?Yt. ,.c. 26 Kar. 28 to 30 J'une 29; cadet K.,. 
l J'uq 291 24 Lt. of' Int. 1, JUM Z3." 

9. The court was legally constituted. No errore injuriously 
atteoting tb.e ,ubatanUal righh of the accused were. co?IIOliUed during 
the trial. For the rea1on1 stated, the l!o&rd of' BeTiew is of.opinion 
'\ha"t the record of trial 11 legal:1¥ sufficient to su.pp~rt 'the f1ndin8• 
of' guilty and '\he sentence and warrants confirmation thereof. , 
Hn'hnce ot dilmi1aal is mandatory on conTic'Uon ot Tiola.Uon of the 
tOth .lrticle of l'&r. 
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1st Ind. 

Wa.r Department, J.A.G.o., - To the Secretary of war. 

1. Herewith transmitted for the action of the Pre1ident ia the 
record of trial in the case of Second Lie~tenant Ira l3alhein (0-19214), 
26th In.fan:try, together with the opi.uirm or the :Board of :Review. 
'!here a.re also transmitted two separate memoranda, one bearing 'rrr:/ own 
signature, 1tating the service of Lieutenant l3ashein and referring 
to certain correspondence with respect to clemency, and the other 
signed by the .Board of Review recommending that, before the record ii 
laid before the President for his action, an opportunity be afforded 
Lieutenant l3ashein to resign tor the good of the service. I concur 
in this reconmendation. 

2. I concur in the opinion of the Board of :Review; and, if 
the recoimnendation that Lieutenant Bashein have an opportunity to 
resign be not approved, or if he shall decline to resign, I recomnend 
for the reasons stated in the :Board's opinion that the sentence be 
con.firmed. For use in that event, there are inclosed herewith a draft 
of a letter tor the signature of the Secretary of War transmitting the 
record to the President for his action, and a form of executive action 
designed to confirm the sentence shou~it meet with the Pre1ident• 

approval. \ \ ~,w,lliam CaUron Jligb:,. , 

Colonel, J.A.G.D., 
5 Inola. Acting The Judge Achooate General. 

Incl. l - Record of trial. 
Incl. 2 - Draft of let. for aig. 

of Secy. War to President. 
Incl. 3 - Kemo. for J.A.G. from ]/R. 
Incl. 4 - Jlemo. ror i.he Secy. War from J.A.G. 
Incl. 5 - Form of executive action. 
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WAR DEPARTMENT 

In the ottice or The Judge Advooate General 
Washington, D.C. 

JUN 1 3 J.!134 

UNITED S T A T :S: S ) l!'IB3T CORPS ARE! 
) 
) Trial by o.c.M., convened at 
) Headquarters lirst Corps Area,

Captain ROOCOJI B. XI.LIS ) Boston, Massachusetts, May a 
(0-'1189), 13th Infantry. ) and li, li34. Dismissal. 

OPINION ot the BO.ARD 01!' RkVIEW 
fURNBULL, KING and HALL, J'\lda9 Advocates. 

l. The Board or ReTiew baa e::mmined the record of trial in the 
case of the officer named above and aubmita this, ita opinion, to 
The J'Udge .Advocate General. 

2. 'rhe '3.ccused was tried upon the following charges and speciti
eations: 

CEIARGE I: Violation or the 61st Article of War. 

Specification l: In that Captain Roscoe B. Ellis, 13th 
Infantry, did, at Fort Devens, Massachusetts, on or 
about August l, 1933, fail to repair at the fixed 
time to the properly appointed place or assembly for 
General Court-Martial meeting. 

Specification 2: In that Captain Roscoe B. Ellis, 13th 
Infantry, did, at Fort Devens, ~ssachusetta, on or 
about August l, 1933, fail to repair at the fixed 
time to the properly appointed place of aasembly for 
Poat Exchange Council meeting. 

CHARGE II: Violation of the 96th Article or War. 

Specification: In that Captain Roscoe B. Ellis, 13th 
Intantr7, was, at Fort Devens, Masaaohuaetta, on or 
about August l, 1933, drunk in quarters. 
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He pleaded not guilty to all charges and specifications, and was round 
guilty of all charges a.nd specifications. Evidence of one preTioua 
conviction was introduc•d• Thia was upon a charge of being drunk in 
quarters at Fort Devens, Massachusetts, on or about August 2, 1932, 
of which he was convicted by a general court-martial at Headquarter• 
lirst Corps Area, Boston, Massachusetts, and tor which he waa sentenced 
to be reduced on the promotion liai fifty (50) files. Thia sentence 
was announced on September 5, 1932, was duly approved and ordered 
executed, and was published in General Court-Martial Order No. 77, 
Headquarters First Corps Area, Boston, Massachusetts, September 9, 
1932 (Ex. 7). The eTidence of this preTious conviction ha.Ting be&n 
considered by the court, he 118.S then sentenced to be dismissed the 

.. service of the United States. The reviewing authority approved the 
sentence and forwarded the record or trial for action under the 48th 
.Article of War. 

3. The court was first convened on May 8, 1934. An adjournment 
was taken at the request of the prosecution after the accused had been 
arraigned and had pleaded to the general issue. The court reconvened on 
May 19, 1934. · The defense then asked tor a continuance on the ground 
that the physical condition of the accused was auch that "he could not 
properly listen to testimon7• 1n his caae, and requested that betore 
the trial proceed further the court hear the testimony of Major Thomas, 
who was then treating the accused at Fort Banks, and that ot Captain 
Mlldgett, who was familiar with accused's record at Fort Devens. There
upon, the court directed that testimony be heard trom medical officers 
concerning the present physical condition of the accused and the pro
priety or his being brought to trial at that time. 

Major Robert E. Thomas, Medical Corps, Fort Banks, Winthrop, 
Massachusetts, testified that he had examined accused that morning and· 
that accused had presented the followiIJg conditionas "He has a fine 

.tremor in the extended fingers. He is pale. His eyes are congested 
and he shows eome increased lachryma.t1on. His pulse ranges between 
90 and a hundred. His blood pressure is approximately 142 over 92." 
Accused complained or a very severe headache, more prominent over his 
torehead and extending towards the back ot his head. His prostate 
showed an enlargement ot the isthmus or bar - prostatic bar (R. 9). 
The gland was very sensitiTe to touch, but showed no nodules and was 
tirm. Accused had been under witness' observation at .the hospital at 
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Fort Banks since May 2, 1g34. The only time under present conditions 
that accused would be able to cross-examine and conduct his trial 
would be between hi• attacks ot headache. Witness we.a unable to say 
juat when these severe attack1 were coming or how long they were 
going to last, but did not believe that accuaed was then in condition 
to conduct hia det1ns1. 

Upon croaa-e:Dm1.ination witness testitied that the headache trom 
which the accused waa then auttering was a typical migrane •. There 
were positive symptoms ot it other than the statement ot the accused 
(R. 10). These were a congestion ot the eyea, "a partially dilated 
pupil on both aides•, and a Jllllrked pallor, a aymptan complex usually 
as1ociated with attacks or migrane. In the last three or four days 
accuaed had had at least two headache,. During the eighteen days that 
wi tneaa had known him there had somet imea been three or four de.ya 
without a headache. From the history of hh case it appeared that the 
aymptans began about three years before and that the attacks had been 
coming on more frequently. Witness could not judge the severity ot the 
pain, but every attack had shown increased "tearing" or water in the 
eyea, the congestion of the eyes, and the other symptoms mentioned (R. ll). 
There seemed to be a relation between the history or the prostatio 
condition and the sym;ptoma ot migrane which could associate the two. 
No other forms or infection had beeI& found to exist. If accused were 
1uffering from an enlarged prostate only, witness did not think that 
any medication or palliatin treatment would cure it, and, after 
operation, it would be approximately four months before he would be 
ready for tull military duty. While they had to depend entirely upon 
accuaed'a atatement as to his reeling of pain, there were positive 
indications of an upset of the aym.,athetic nervous system when he had 
one of the attacks (R. 12). 

To questions of the court witness testified that accused was 
admitted to the hoapital at Fort .Banks on April 24, 1934. No other 
cause for accused's headaob.•• had been found although he had a very 
thorough examination at Walter Reed General Hospital to detexmine focal 
infection, He was discharged in February, lQ34 (R. 13), and returned 
to full mili te.ry duty. Medicine had been found to give him ten;,orary 
relief which he would begin to feel in a.bout halt or three-quarters 
ot an hour, with gradual improvement until the diaappeare.nce of the 
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headache. There would then be an interval or well-being tor a day or 
more. The drug acted as a sedative to the nervous system and tended 
to make him re. ther less keen mentally. The migrane 1 tselt was an 
upset nervous condition probably due to the prostatic condition (R. 14). 
Accused had m1grane the morning betore, tor which witness gave him a 
sedative. Accused was in fairly good condition the afternoon betore 
but had a very poor night. Witness had purposely given him no 
sedative that morning (R. 15). In the opinion or the witness the 
present physical condition or the accused waa auch that he would not 
understand questions and answers to such an extent as to enable him 
logically to·croas-examine witnesses (R. 16). 

Captain Charles s. M.idgett, Medical Corps, Fort Devens, Massa
chuaetta, testitied that accused looked very pale that morning. He 
claimed that he had a headache, a senre headache all night. The con
junctiva or both eyes were'injected. He looked as though he were in 
pain. His blood pressure was 154 onr 92, his pulse 112. His heart 
and lungs were apparently normal, and his prostate was somewhat rirm, 
more rirm \han nonnal, and tender on the right aide. There was an en
larganent 1n the region or the median bar, and evidence or chronic 
prostatitis and enlargement or the median bar or the prostate. He had 
a moderate coarse tremor or the hands, fingers extended. It was the 
opinion ot witness that accused could not with a tull degree ot his 
nonnal intelligence listen to the testimony ot witnesses and intelligently 
cross-examine these witnesses as to events and circumstances that had 
taken place last August. Accused stated that he was in pain. Hie 
racial expression we.a drawn and he looked as it he were in some pain. 
The statement could be untrue but witness did not believe that the taci~l 
expreasion could be simulated very well (R. 17). Accused was in the 
hospital at Fort Devens rrom August l, 1933, to August 10th tor acute 
alcoholima. It was decided that this was ~ured and he was then held 
under observation tor psychosis. Thia was the ~eason he was sent to 
Walter Reed. He we.a there, and on leave, until he returned to ~ort 
DeTena at aome time in February or March, 1934. On March 00, 1934, he 
complained ot hie prostate trouble and was admitted to the hospital at 
Fort Denna, trom llhich he was sent to the hospital at Fort Banks on 
A,pril 20, 1934, under obaenation and treatment tor enlargement ot the 
median bar ot the prostate. The first report or migre.ne or headache 
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appears on Ootober 14 to 19, 1932, '4l.en he was a patient at the hospital. 
During his last admiaaion to the hoapital he required treatment on a 
number or occasiona for aeTere headache which occ\ll"red perhaps. two 
or three t1me1 a week, most trequentl7 during the late afternoon or 
evening. 

Upon cross-examination witness testified that migrane is a severe 
headache for which there ia no apparent cause, coming on periodically 
and lasting for a prolonged number of hours. Except for the appearance 
ot pain and of be1J18 uneo:atortable the patient shows no objective 
1ympto.m1. Physical examination does not disclose a temperature or a 
rapid puln, e.nd one must rely considerably upon the word of the subject 
aa to whether or not the migrane exists (R. lS-20). 

HaTing heard the testimony of the medical witnease1, the court 
decided that there was "no impairment of the interests of the accused" 
ill proceeding to trial at that time, and directed that the prosecution 
proceed with the case (R. 2l). 

,. 'l'he evidence tor the prosecution is clear and undisputed, e.nd 
ma7 be summarized aa followss 

Accused was relined from "Regimental staff Unassigned" and aaa1gne4 
to Company K, 13th Infantry, by order of the regimental commander dated 
August a, 1932 (R. 22; xx.· 1). It ns provided by a memorandum of 
the Headquarters, Fort Devens, dated November 10, 1932, that a daily 
bulletin YJOuld be furnished all officers at 11:30 a.m., in which, a?DOJ18 
other :matters, there would be announced the meetings ot courts, boards, 
e.nd poat exchange councila, and that ell ot'fioers would be reaponsible 
tor the receipt of thi1 bulletill (R. 22-23; Ex. 2). Thia system we.a 
employed on AUguat l, 1933 (R. 3~). Bulletins were sent out not later 
than 10:30 everr morning (R. 28). '!'hey were distributed to the ot'ticara 
in the boxes provided tor their communications, and officers were 
required to visit the headquarters between 11130 and 12:30 tor the 
purpose ot' receiving such i11Structions (R. 35). Accused na on a duty 
status on August l, 1933 (R. :34). During the month of J\lly, 1933, he 
was commanding Company K, 13th I.nt'antrr, and Company K, C.M.T.C. (R. 2:5; 
xx.&). The cemp (C.M.T.C.) had ot'tic1ally closed on July 29, 1933 
(R. 27), but on August ·1, 1933, the ort1cera on duty with it had not 
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been relieved and were engaged in closing out their accounts and 
winding up its attairs (R. 30). During the camp copies or bulletins 
tor officers on duty with the C.M.T.C. were sent to the camp and there 
distributed by the camp adjutant. But it was accused's custom to 
coma and get his daily bulletin at post headquarters (R. 26). Accused 
was a member of a general court-martial appointed by order ot the 
Commanding General, First Corps Area, dated ABy 24, 1933, to meet at 
Fort Devens, Massachusetts, at the call ot the president (R. 23, 29, 32; 
Ex. 3). Company K, which accused eom:nanded, held shares ot the poat· 
exchange at Fort Devens (R. 34), and organization com:nanders were 
members ot the council when their organizations held shares in the 
post exchange (R. 35). The daily bulletin of J'Uly 31, 1933, carried 
the announcement that the post exchange council meeting would be held 
Tuesday, August 1, 1933, in the post exchange building at 3:00 p.m., 
and the bulletin or August l, 1933, that the general court-martial 
would meet at 1:00 p.m. on that day at the ofticera• aesembly room 
(R. 24-25; Exs. 4, 5). The general court-martial met at the place 
announced, the customary meeting place, at 1:00 p.m., on August l, 1933. 
Accused had not been excused from this meeting, but he was not present. 
A short case was tried end the court adjourned at 2:00 p.m. (R. 29, 32, · 
34, 37). The post exchange council met at 3:00 p.m. on the aeme day 
::.t the customary place of meeting Just above the post exchange. Accused, 
although a member, 118.S not present (R. 31), and he had not been excused 
(R. 34). Nothing had been intimated that because or his duties with 
the C.M.T.C. he would be excused from the usual activities, such as 
general courts and post exchange council meetings (R. 34). 

The absence ot accused trom the meeting of the general court-martial 
haTing bean reported to the post comnander, the latter directed the 
provo8t marshal, Lieutenant Kane, to find him and bring him to the 
commander's oftice (R. 35). Lieutenant Kane atarted to look tor ac• 
cused at about 3:00 p.m. and found him in his quarters after about 
twenty minutes or half an hour. He testified that accused was then 
drunk. He took accused to the commanding officer's office (R. 3S-39). 
The commanding otficer testified that accused then walked unsteadily, 
wa.8 incoherent in his speech, his eyes were gla8SJ', and an odor of 
alcohol or sane other narcotic was detected. In his opinion accused was 
drunk:. He sent for the medical otticers, Captain MUdgett e.nd Dr. Hanson 
(R. 36). 

-6-



(.321) 

Captain Charles s. Mlldgett, Medical Corps, testitied that he •a• 
called trom the poat exchange council meeting by the post commander 
at about a quarter ot tour in the afternoon or August 1, 1;33, to 
come OTer to the latter'• ottice. He round accused sitting 1n the 
ottioe and waa directed by the post commander to examine accU1ed to 
detennille his sobriety. At the commander's direction h• a&llitted 
accused to the hospital and took him there immediatel7. At the 
hospital Dr. Hanson, a contract physician with the CiTilian Conser
Tation Corpa at J'ort Devens, and w1 tneu e:z:mnined accused. It was 
witneu• opinion at the time that accused ns drunk (R. 39). 

Upon cross•e:I8111ination by the defense witneas teatitied that ac• 
cused had a marked alcoholic odor on his breath and as uncoordinated 
in his actions. H• talked with a thick voice and he could not get hia 
Yordi, out quite properl1. In leaving witne11' ottic• accused took 
w1tnu1• cap inatead ot his own campaign bat and riding crop. Both 
were lying on the desk together. Lahr he undreaaed Tery alowl1 and 
bad to be urged. He picked up a glaaa ot water and could not get 1t 
to hie mouth Yi thout spilling halt the contents. He was extremely 
tr1 endly w1th w1tneH, more ao than no:rmally, and w1 tneaa "Was the 
beat friend in the world he ha4• (R. 40). 

Dr. Harold E. Hanson testitied that he waa a contract phy•ician 
since May 2, 1933, Yith station at Fort Devens, residence at 1:ter, 
MaaaachuHtta. At the request ot Captain Mlldgett, w1 tnesa saw accused 
tor a physical examination at about ,:oo o'clock on August 1, 1;33, in 
his room at th• hospital. He noticed in accused a detinite thickness 
ot speech and a tremor ot the hands. Accused ns smoking a cigarette 
in bed and made no attempt to brush ott the ashes that he dropped into 
the bed. There was a staggering gait when w1 tness saw him paasill6 
through the hall on his way to th• room. There n• a 411tinctl7 
alcoholic odor to acauaed'• breath (R. 41). 

3. Accused took the stand at hi• own request and testified 
substantially as tollowas 

On August l, 1933, he was com.anding Company' K, 13th Infantry. 
Th• C.M.T.C. •• completed at Fort Devena on saturday, J\lly 28th (R. ,e). 
~tter they paid ott the c.M.T.C. company on the morning ot diaeharge, 
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Major Sherrard had a Qompany commanders' meeting e.nd directed that 
they be not relieved until tu.rther orders, and also assigned areas to 
be cleared. Accused worked at the c.M.T.C. area on Thursday, August 
l, 1933. Before he went to lunch he went to the C.M.T.C. headquarters, 
took aome mail out ot his box, and drove home to lunch. Mter lunoh 
he drove back to the C.M.T.C. at about halt past one e.nd did not leave 
unUl about 3100 o•clock. :rrom there he drove through the National 
Gue.rd Ce.nw, where he stopped at an artillery regiment (R. 47), and 
MW some officers with wham he stayed about halt an hour. He then 
went home ldl.ere Lieutenant Kane :round him. 

Upon cross-examination by the prosecution, accused testified that 
he was "tor dutyt' August l, 1933, having come to duty Friday before the 
close o:f' the C.M.T.c., a:f'ter he had been on sick report seven or eight 
days. He was then a member o:f' a general court. He did not get any 
notU'ieation ot a general court beginning on the atternoon ot August l, 
1933, and did not attend. He was in oomnand ot Company lC on August l, 
U33, and as such commanding officer was a member of the post exchange 
council. He did not attend a meeting ot the post exchange council on 
the afternoon ot August 1 1 1933, the same day ot the court (R. 48). 
While he had been en duty with the O.M.T.C. he had been rece1T1ng at the 
C.M.T.o. headquarters the daily bulletins published trom the headquarters 
at Fort Devena. He ns responsible that he receiTed them, and should 
either have called the aergeant major or got another bulletin belonging 
to some other o:f'ticer. Lieutenant Kane came to his quarters on an 
otticial matter on the afternoon ot AU8USt l, 1933. Accused was not 
then under the influence ot liquor. He had had some drinks. He had 
driven hia car down trom the National Guard area and had only been in 
his quarters a tew minutes. He reported to Colonel Foreman. Captain 
Mudgett came over about fifteen minutes later and accused got into a . 
car with him; went to his quarters tor a bag, and then to the hospital 
by order ot the colonel. Dr. Hanson came in attar accused was in his 
room. some time later Captain Mudgett came in and asked him how he :f'elt. 
Accused on that date was familiar w1 th the meeting place tor courts
martial (R. 49). They ordiMrily met in the same place. Thia was also 
true of the meeting place ot the post exchange council and he n.a 
familiar w1 th tbat place. 

U,pon exmllination by the court accused testified that the mail he 
obtained at the c.M.T.O. headquarters on AUgUSt l, 1933, was only some 
personal letter,. It the daily bulletin did not get to the officer• 

-a-



(J2J) 

they were responsible to !ind out the contents or it. He did not call 
anybody and did not tultill that responsibility on that date (R. :50). 

e. The record ot trial present• the question whether or not the 
court abused its discretion in denying the motion of the detenae tor 
a continuance upon the ground that the physical condition ot the 
accused was such that "he could not properly listen to testimony• in 
his case. The medical witne1ses testified that the accused then 
complained ot a headache and that .there were sym:pt0lll8 corroborating 
hia statement. One witness expre11ed the opinion that he was not then 
in condition to eonduct hil defense, and the other th.at he could not 
do this with a tull degree or his normal intelligence. It further 

· .appeared trom their testimony, however, that nine month• had elapsed 
1ince the date o:r the alleged offenses :tor which he was then brought 
to trial, and that during that period he had been hospitalized at 
Walter Reed General Hospital, at the post hospital at Fort Devens, 
and at the hospital at Fort Banks, where he was then a patient. Ac
cused's disability had been diagnosed as an enlargement of the prostatic 
bar, which, in the opinion of one ot the witnesses, could only be cured 
by an operation, and, attar such an operation, it would be tour month• 
before accused would be ready tor full m1litary duty. The court was 
undoubtedly moved by these considerations in refusing a continue.nee. 
Accused's testimony as a witness in his own behalf was complete and 
lucid, and indicated without question that he was then in physical and 
mental condition to conduct his defense. The evidence against him was 
ot suoh a nature as to compel a conviction. In view or all these 
circumstances it is the opinion ot the Board of Review that the refusal 
or the court to grant a continuance did not injuriously affect the 
substantial rights or the accused. 

The evidence is clear and conclusive that the accused tailed to 
repair at the fixed time to the properly appointed place or aasembly 
tor the meeting or a general court-martial and or the post exchange 
council, and that he was drunk in quarters, as alleged. These otfensee 
under the 61st Artiole or War are comparatively minor in nature, and 
even with the offense ot being drunk in quarters would acarcely warrant 
the imposition ot so severe a punishment as dismissal trom the service 
were it not tor the tact that the accused had been convicted ot being 
drunk in quarters one year before. 
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7. At thi time of the trial accused was 42 5/12 years of age. 
The statement of his service as contained in the Official A:rmy 
Register is aa follows: 

•2 lt. Inf. Sec. o.R.C. 15 Aug. 17; accepted 15 
Aug. 17; active duty 15 Aug. 17; vacated 12 Nov. 
17.--PTt. Co. H, 21 Inf. lg Al)r. 12 to 18 Apr. 
15; 2 lt. of Inf. 26 Oct. 17; accepted 12 Nov. 17; 
l lt. (temp.) 26 Oct. 17; 1 lt. 11 Dec. 18; capt. 
1 Jul,- ro. • 

e. The court was legally constituted. No errors injuriousl7 
affecting the substantial rights of the accused were caum.itted during 
the trial. l!'or the reasons stated, the Boe.rd of Review is of opinion 
that the record of trial is legall7 sufficient to support the findings 
of guilty and the sentence and warrants confirmation thereof. A 
sentence of dismissal is authorized upon conviction of violation of 
the g&th Article of War. 

To The Judge Advocate General. 
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WAR DEPA.RI'MENT 
In the O:t:':t:'ice ot The J\l.dge Advocate General 

Washington, D. c. 

Board of Review 
CM 201950 JUN 19 1934 

UNITED STATES ) NINTH CORPS AREA. 
) 
) Trial by G.C.M., convened· at 
) March Field, calitornia, May

Private !'RANK 1. CINKOWSKI ) 111 1934. Dishonorable dis-
(6695265), 9th Bombardment ) . charge and conthlsmen t tor 
Squadron. ) six (6) months.· March Field, 

- ) California. -

HOLDING by the BOA.RD OF REVIEW 
TURNBULL, Kn:l'G and HALL, Judge Advocates. 

1. The record o:t:' trial in the case ot the above named soldier 
has been examined by the Bo_ard ot Review. 

2. The charges and specifications so tar as material are as 
follows: 

CHARGE I: Violation of the 58th Article of War. 

Specification: In that Private Frank J. Cinkowski, 9th 
Bombardment Squadron, AC, did, at March Field, 
California, on or about lJarch 16, 1934, desert the 
service of the United States and did rem!lin absent_ 
in desertion until he was apprehended at Porterville, 
C8.lifornia, on or about M9.rch 21, 1934. 

CHARGE II: Violation of the 93d Article or War. 

Specification l: In that Private Frank J. Cinkowski, 9th 
Bombardment Squadron, Ac; -did, at March Field, 
California, on or about March 7, 1934, feloniousl7 
emb~zzle by fraudulently converting to his own use 
one top coat ot the value of twenty two ~ollara and 
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titty cents ($22.50), the property ot PriTate 
Howard x. Morgan, intrusted to him tor wear b7 
Private Howard E. Morgan. 

Accused was acquitted or other specifications. He pleaded not guilty 
to the specifications· abOTe quoted. With respect to Charge I and the 
Specification thereunder, the findings ot the court are as follows: 

•ot the Specitication, Charge I: GUilty except the 
words •desert• and •in desertion•, substituting therefor, 
respectively, the words •absent himselt without leave 
trom• and ''Without leave•, of the excepted words not 
guilty, or the substituted words guilty. 

Ot Charge I: Not guilty but guilty ot the 61st 
Article or War.• 

The finding with respect to Charge I is irregular in that the worde 
•violation ot• innnediately preceding •the 61st Article ot war• have 
been anitted. It is obvious that this anission lffl.S inadvertent and aa 
the sense is clear the Boe.rd considers this irregularity ot no con
sequence. 

3. The court round accused guilty of Specification 1, Charge II, 
and Charge II. The reviewing authority approved only so much or the 
finding ot guilty ot Specification 1, Charge II, as involved a tinding 
that accused feloniously embezzled by traudulently converting to his 
own use the topcoat deacribed, ot some value not in excess or $20.00, 
the property or Private Morgan, intrusted to accused tor wear by 
PriTS.te Morgan. The court sentenced accused to be dishonorably dis• 
charged, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor for six months. The reviewing authority 
approved the sentence and withheld the order tor.its execution pursuant 
to Article of War 50i. 

4. The evidence with respect to the specification last mentioned 
shows that Private Morgan, a tallow soldier ot accused, lent him a 
topcoat (R. 45, .!! ~·). Two or three days later accused went to a 
taxicab office at Riverside, California, presumably near the post, and 
asked to be driven to San Bernardino "on the cuff", meaning presumably 
on credit. Upon this being refused, he offered to pawn Morgan's topcoat 
with the proprietor ot·the taxicab office tor $5.00, trom. which he 
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would pay for the proposed ride. 'rhe offer was accepted. He asked 
the taxicab proprietor not to sell the coat and said he would return 
in a day or two to redeem it. TWo days later accused went absent 
without leave and remained absent five days until he was apprehended. 
After his apprehension he stated Where he had left the coat and it 
was recovered (R. 37, .!.l seq,., 8B). 

5. In CM l'.38357, .!!!J!, accused was charged with embezzling ciTilian 
clothing in substantially the same circumstances. The specification 
alleged fraudulent conversion to accused's own use and benefit of 
civilian clothing, property of Darold Rinedollar, intrusted to accused 
by Rinedollar for use. In its opinion the Board of ~eview said that 
embezzlement involved some fiduciary relationship, that none such was 
alleged in the specification, the ave:rments of which were consistent 
with a mere relation of lender and borrower, which is not a relation 
of trust recognized by law. The Board referred to the Code of the 
District of Columbia, defining embezzlement and particularlr to that 
passage of it req_uiring that the intrusting of the money or article 
embezzled be "for the purpose of applying the same for the use and 
benefit of the owner or the person delivering the property". The Board 
said that the !!!1!. case obviously did not come within any of the classes 
of Elllbezzlemant mentioned in the District of Columbia Oode. It concluded 
that the specification did not allege embezzlement under the 93d Article 
of War, although it did allege a fraudulent conversion in violation of 
the 95th Article of War. 

There is no substantial difference on the tacts between the~ 
case and the present. If that case is to be followed, the finding of 
the court in the present case of guilty of Charge II. violation of the 
93d Article of War, is not supported by the record or trial. 

There has been some variation in the opiniomor The Judge Advocate 
General's Office as to the proper definition of embezzlement as that 
word is used in Article of War 93. In M.C.M., 1917, the first edition 
of the Manual published after the revision of the .Articles of War in 
1916, embezzlement was thus defined (M.C.M•• 1917, par. 443 (VII), P• 2~): 

"Embezzlement is a fraudulent appropriation of another's 
property by a person to whom it has bean intrusted or into 
whose hands it has lawfully come. It dift'era from larceD.7 
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•in that the original taking or the property was lawtul 
or with the consent of the owner, while in larceny 
the felonious intent must have existed at the time or 
the takill8• (Cyc., vol. 15, P• 488.)." 

In M.C.M., 1921, par. 443 (VIII), P• 430, it is said that there· 
is no section or the Federal Penal Code defining tor general purposes 
the crime or embezzlement and that courts-martial will be governed by 
sections 834, 835 and 851 b or the Code of the District or Columbia, 
which are quoted 1n tull. -Section 834 denounces embezzlement by an 
agent, attorney, clerk or servant. Section 835 refers to embezzlement 
or a promissory note or other like evidence or debt, and section 851 b, 
though in more general terms, requires that the original delivery to -
the person charged with embezzlement nmst have been "for the purpose 
or applying the same for the use and benefit or the 011118r or person 
so delivering it". It is obvious that such a conver~ion as occurred 
in the ~ case and in the present case does not fall within any or 
the above aectio9. If, therefore, the Code of the District or Columbia 
is to be taken as containing the authoritative definition of embezzlement 
as that word is used in Article or War 93, the decision in the ~ 
case was correct and a like decision must be made in the present case, 
namely, tli.at no offense in violation of Article or War 93 was either 
pleaded or proved. Although the ~ case was decided in July, 1920, 
prior to the publication or the Manual ot 1921, yet it takes the S8Ille 
view as to what constitutes embezzlement as that Manual. 

Since then another edition or the Manual for Courts-Martial has been 
published, that or 1928, which does not mention the definitions or 
embezzlement in the District or Columbia Code, but returns to the 
detini t1on given in the 1917 Manual. The 1928 Manual says, par. 149 h, 
p. 173: -

"Dnbezzlement is the f'raudulent appropriation or 
property by a person to whom it has been intru.sted or into 
whose hands it has lawtully come. (M:>ore v. u.s., 150 
u.s. 268.) 

The gist or the otrense is a breach of trust. The 
truat is one arising from some fiduciary relationship 

·existing between the owner and the person converting the 
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property, and springing from an agreement, expressed or 
implied, or arising by operation or law. The offense 
exists only Where the property has been taken or re
ceived by virtue or such relationship.• 

Applying this definition to the present case, the Board of Review 
believes that an offense was alleged and proved within the meaning of 
the word "embezzlement" as used in Article of War 93. The loan or 
a topcoat by one friend to another, though an informal transaction, 
involves an element or trust in the borrower by the lender. Pa,ming 
it or selling it is a breach or that t1Ust and constitutes embezzle
ment. To hold otherwise, as was done in the !!,!7!. case, places too 
narrow an interpretation upon the word •trust". 

6. For the foregoing reasons, the Board of Review holds the 
record or trial legally sufficient to support the findings of guilty 
and the sentence. The approved opinion of the Board of Review in 
CM 138357, ~ digested in Dig. Ops. JAG, Hl2•30, par. 1471 (1), 
is modified, so far as inconsistent with what is here said. 

, Judge Advocate. 

, Judge Advocate. 
--~-+-/-.--.------· 

_\J_'·_.·._·.J;.-·"'....;·,...J...;;-;s__--~~-~·_,1_~_=_·..../....___, Judge Advocate. 
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WAR DEPAR'l'M?:NT · 
In the Ottic e of The J'Udge Advoca ta General 

Washington, D.c. 

Board ot Review 
CM 201976 

JUN l ,! 193' 

UNITED STATES ) NINTH CORPS AIW. 
) 
) Trial by o.c.M., convened at 
) Presidio ot San Francisco, 

Pr1vata GAU.ORD BAR'l'LEY ) California, May ll, 1934. 
(&~MOS), Headquarters, ) Dishonorable discharge and 
Headquarters Battery and ) confinement tor two (2) rears. 
Canbat Train, lat Battalion, ) Disciplinary Barracks. 
9th Field Artillel'1• ) 

HOLDING by the BOARD OF REVIEW 
TURNBULL, KING and HALL, Judge Advocates. 

l. The record ot trial in the case ot the soldier named above 
baa been examined by the Board ot Review. 

2. A.ccuse<l was tried upon the following charges and apecitica• 
tions: 

CHARGE: Violation ot the 58th Article ot War. 

Specification: In that Private Gaylord Bartley, Head
quarters Headquarters Battery and Combat Train, lat 
Battalion, 9th Field Artillery, did, at Fort ·Lewis, 
Washington, on or about March 6, 1934, desert the 
service ot the United States and did remain absent 
in desertion until he surrendered himself at Lincoln, 
California, on or about March 9, 1934. 

ADDITIONAL CHARGE: Violation ot the 94th Article ot War. 

Specification: In that Private Gaylord Bartley, Head• 
quarters Heo.dquarters Battery and Combat Train, lat 
Battalion, 9th Field Artillery, did, at Fort Lewis, 
Washington, on or about March&, 1934, feloniously 
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embezzle by fraudulently converting to his own 
use One Bag Barre.ck eo,, One Locker Trunk with key 
$5.26, One Holster, pistol M-1916 $1.67, One 
Magazine, pistol, extra Cal. ,5 $1.66, One Pistol, 
Automatic, cal. ,5, $26.38, One M!l.ttreas cover 
$1.38, Two Sheets, cotton 84if, a total value ot 
$37.79, t.he property ot the United states :turniahed 
and intended tor the military service thereof. 

He pleaded not guilty to ell charges and specifications, and was found . 
by the court as follows: 

•o:r the specification of the Charge: Guilty, except 
the words •surrendered himself•, substituting the~ef'or 
the words •was apprehended', of the excepted words, not 
guilty, and of the substituted words, guilty. 

or the Charge: Guilty. 

or the specification or the Additional Charge: 
Guilty, except the lfOrds •$1,.66', substituting therefor 
the words •$.83', ot the excepted words, not guilty, and 
of the substituted" words, guilty• 

. or the Additional Charge: Guilty-." 

No eVidence of preVious convictions was introduced. He was sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due or 
to become due, and confinement at hard labor for two years. '!'he 
reviewing authority approved the sentence, designated the Atlantic 
Branch, United states Disciplinary Barmcks, GoTernors Island, New 
York, as the place ot confinement, and forwarded the record pursuant 
to Article or War 50i. -

3. The only point requiring discussion is whether the exception 
and substitution made by the court with respect to the specification to the 
original charge were permissible. In the Manual tor Courts-Martial, 
paragraph 78 .!:,, it is said: 

"Exceptions and Subati tutions.--One or more words 
or figures may be excepted and, where neceHary-, other• 
substituted, provided the tacts as so found constitute, 
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an offense by an accused 1rb.1ch is punishable by the 
court, and provided that such action does not change 
the nature or identity ot any ottense charged in the 
apecitication or increase the amount ot punishment · 
that might be imposed tor any such ottenH. The sub• 
stitution of a new date or place may, but does not 
necessarily, change the nature or identity of an 
offense.• (U~derscoring supplied.) 

,. In CM 14~16, Haynea, accused was charged w1 th the embezzlement 
of a pistol of the T&lue ot $l4.65. '!he evidence showed that the 
pistol was worth $23.60 and the court by exceptions and substitution.a 
so round. The Board ot Review held that since the me.xi.mum punishment 
tor the embezzlement or property or the value round by the court exceeded 
that tor embezzlement or property or the value charged, the court was 
not Justified in making the exceptions and substitutions as it did. It 
therefore held the record legally sufficient to lfUpport only so much 
of the finding as involved a finding or guilty of embezzlement of a 
pistol of the value of $14.65. The principle of the above case 1• 
applicable to·the present. 

5. In Winthrop on Military Law, pages 582, ~. Reprint, page 383, 
it is sa14: 

"It need scarcely be noted that while a court-martial 
may always convict or a lesser kindred offence, it ia not 
empowered to find a higher or graver offence than the one 
charged, nor an offence of a different nature.••• And 
this though the evidence clearly shows that the greater or 
the distinct offence was the one actually committed; for 
a party cannot be convicted of an offence or which he has 
not been notified that he is charged and which he has had 
no opportunity to defend." 

The last sentence quoted from Winthrop is directly applicable to 
the present case. The pul'l)ose ot requiring a certain amount of detail 
in a specification is to inform accused with the commission or what 
offense he is charged and to give him an opportunity to make a timely 
and intelligent defens•. Accused was informed by the specification 
to the ori~inal charge that he was accused or desertion terminated by 
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surrender. He •s therefore put upon notice to produce e.11 the 
evidence that he could with reference to the tact of hi• abaence an4 
his own intent as to returni11g. He we.a, howeTer, Juatified in aaawaiq 
that it we.a unnecessary for him to introduce any eTidence COJl.cern1q 
the manner of term.ination of his abaence, since the specification 
1n that respect waa worded in the way JDOd favorable to hiluelt. It 
is i.nqloaaible to say whether, it appriaed that he was charged with 
desertion terminated by apprehension, acc:used might not haTe intro
duced evidence ottaetting that brought forward b7 the proaecution 
and showing that ha did 1n tact 11\ll"Nmer. 

6. J'or the reasons above indicated, the Board ot ReTiew hold• 
the record ot trial legally- sufficient to support only so much ot the 
finding or guilty ot the Specification, Original Charge,•• involve• 
a finding that the accused did, at the time and place alleged, deHrt 
the service of the United States, and did remain abaant in deaertiOA 
until his absence was terminated in a manner not stated at LincolJl, 
Calitornie., on or about March 9, 1934:. The Board also hold• the 
record of trial legally- autficient to aupport the aentence. 

..• ,t 
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WAR DEFAR'mENI' 
In the Office or The Judge Advocate General 

Washington, D.c. 

Board ot Review 
CM 201990 

JUN 18 .l~ 

UNITED STATES ) SEVENTH CORPS AREA. 
) 
) Trial by o.c.M., convened at 
) The Cavalry School, Fort Riley, 

Private LESTER D. TEMAN ) Kan.Ba•, March 12 and l4ay 1, 
{681U71), Troop B, 13th ) U34. Dishonorable discharge 
cavalr7. ) and confinement ror one (1) 

) y•r and eight and one-halt (ei) 
) month•• Diaci:plina.cy Barracks. 

HOLDING by the BOARD Ci' REVIEW 
TURN.BULL, KING and HALL, Judge Advocates. 

1. The reoord ot tria.l in the case or the soldier named aboTe 
has bean examined by the Board or Review and round legally sufficient 
to support the findings or guilty or the charges and speciticationa, 
but presents the question or whether or not it is legally sutticient 
to 1upport the sentence in its entirety. 

2. Under the table or maximum punishments (M.C.M., P• 99), the 
ma:ximUlll punishment at ha.rd labor Which may be imposed for the offense 
or which the accused was convicted under Charge I and its Specification 
(causing a false claim against the United States to be presented tor 
appro'Yal) is one year. The offense or which he was convicted under 
Charge II, and Specification 2 thereof, is closely related to that ot 
embezzlement of property of the value ot leas than $20 under the 93d 
or 94th Article of War, tor which the limit of confinement at hard labor 
that may be imposed 1s six months. 

3. For the reasons hereinbefore stated, the Board ot Review holda 
the record of trial legally sufficient to-support only so much of the 
sentence as involTes dishonorable discharge, forfeiture or all pay and 
allowances due or to become due, and confinement at hard labor for one 
7ee.r and six month•• 

nf~ t1 / ~I r 
_1_1~_.._;~"t.;._,...'-...,v-~---·_,.,._v_'.._·_ _,,, J'Udge Advocate. 

v::#-...._--~~------~----·' J\l~ge Advocate. 
tM J ' f -i 
~~-,I\.J-Q__....._..,...;51':::,;::r.r,.•-~-1..v--.;:;•_.'• _,, Judge Advocate. 
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\fAR DEPARIDENT 
In the Office of The Judge AdTocate General 

Washington, D. c. 
:Board of Eeview 
CM 201997 

U If IT ED ST A !e ES) 
) 

Te ) 
) 

Master Sergeant JAMES ) 
J. WWDN (R-2028774), ) 
DDll,. ) 

) 

JUL 3 0 1934 

SECOND CORPS AREA 

Trial by G.o.M., convened at 
Governors Isls.nd, New York, 
~ 8 aild 9, 1~4. Dishonor
able discharge and confinement 
f'or one (l) year. Disciplinaq 
Barrack,. 

BOLDING by the l30ARD OP BEVlEW 
TUmraULL, ICING, and RALL, Judge AdTocatee. 

1. The record of trial of' the soldier named aboTe has been 
e:z:aro1:ned by the :Board of Eniew. 

2. In the view which the :Board takes of' the present case it is 
u:nneceasaq to set out the specif'ioations Terbatim, but they '!DAJ be 
thus abstracted -

CHJ.RGEa Violation of' the 96th .Article of' War. 

Specification 11 llnlawta.ll.y promising Lieutenant 
Israel, Intant17, Ees., at Governors Island 
Island, New York, June 16, 1933, to assist 
him in obtaining orders to active duty for a 
sum of money. 

Specification 2a Unlawfully accepting from Lieutenant 
I1rae1, at the place above, September 8, 1933, $25 
in accordance with the above agreement. 

Specification 3s t1nlawtull.y accepting from Lieutenant 
Iarael, at the place above, November 9, 1933, $25 
1n accordance with the above agreement. 
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Specification 4s Unlawf'ully transmitting, at the place 
above, August 5, 1933, through the United States 
Post Office, a letter to Lieutenant Israel demanding 
money in accordance with the previous agreement. 

Specification 51 Unlawfully transmitUng, at the place 
above, May 15, 1933, throUBil the United States Post 
Office, a certain letter to Lieutenant Zinn, "1-t-Res., 
demanding money tor assisting in obtaining orders to 
active duty tor him in accordance with a previous 
unlawta.l agreement. 

Speo itieation 6 s Unlawi"ull,y transmitting, at the place 
above, July 10, 1933, through the United States 
Post Office, a certain letter to Lieutenant Zinn 
demanding money in accordance with the above agree
ment. 

SpJteifieation 71 Unlawta.ll,y accepting $25 from Lieutenant 
Zinn, at the place above, June 3, 1933, in accordance 
with the above agreement. 

Specification 81 Unlawtully accepting *25 from Lieutenant 
Zinn, at the place above, July 24, 1933, in acoorda.noe 
with the above agreement. 

The court found aooused gu.ilty of all specifications and the • 
charge, and sentenced him to dishonorable discharge, forfeiture of all 
pay and allowances, and confinement at hard labor tor one year. The 
reviewing authority approved the sentence, designated the Atlantic 
:Branch, Uni.ted Sta.tee Disciplinary :Barracks, as the place of confinement, 
and forwarded the record pursuant to Article of War 50!. 

3. Pu.rauant to stipulation, the defe~se introduced in evidence 
twenty-nine letters of commendation of accused (pp. 194, 201, 202; .Ex.14, 
last whole paragraph on p. 5; E:x:. S; Defendant's Ex. 25}. The prosecution 
called to the stand Brigadier General H. L. Laubach, who testified un
favorably to accused's general reputation. SU.Ch testimony was admissib-le 
both as rebuttal of the defense's character testimo~ and as an impeach
ment of accused as a witneesJ but the prosecution went farther an4 then 
offered and bad identified by General Laubach .a memorandum or report 
wh5 ch had been addressed to him as Commanding General, 14th D'ivUion, 
ct.iring the war, by Colonel F. G. Knabenshue, Chief of statt @'! that 
tivision, reporting on two official papers, namely, the resignation ot 
t"'e :,res13nt ~~cused as a...'1. Arr&y field clerk, and a recommendation that he 
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be commissioned. The report was received in evidence as Exhibit 26 
over the vigor.ous objection of the defense. This report by Colonel 
Xnabenshue contained a number of general statements unfavorable to the 
character of the accused. The prosecution argued that the 4efense ha4 
been permitted to put in letters and other unsworn papers and that it 
should have the same privilege. The defense, on the other hand, con
tended that it had the right to cros1-9%allline Colonel Xn&benshue on 
the statements contained in his report and that he was not present for 
that purpose. 

In general, an unsworn wrUten statement may be received only b7 
stipulation. The fact that the defense was permitted by such a stipula
tion to introduce ncmerous una?rorn complimentary letters and reports 
does not, as a matter of law, authorize the adm1•1ion over the objection 
of the defense of a like unBlforn paper unfavorable to accused. The l3oard 
thinks the argument of the prosecution based on reciprocity of treatment 
is unsound, and that Exhibit 26 ought not to ban been admitted. 

4. The prosecution next called Davids. Carter and w. Andrews, 
civilians, who testified that the general reputation of Lieutenant Israel 
for truth and veracity was excellent (R.211-218).· The defense had made 
no attack on Lieutenant Israel's general reputation, though his testimo~ 
had been contradicted by that of accused. The rule is that evidence 
favorable to the general reputation of a witness may not be introduced. 
until and unleH he is impeached, and that mere contradiction of hia 
testimony does not constitute impeachment. No objection was made by the 
defense to Carter's and Andrews• testimony on this ground, tho~ ob
jection was made to Andrews' evidence for another reason, namely, that 
Andrews did not know Israel's general reputation, which objection was 
overruled (R.216-218). The record does not support the obJeotion. 

5. A few authorities may be noted exemplifying the general rule 
of the law of evidence above stateds Louisville & Nashville R.R. co. v. 
1!cC11sh, 115 Fed. 268, before the Circuit Court of Appeals for the Sixth 

. Circuit in 1902, was an action to recover damages for the wrongful death 
o·f a man killed while walking along a railroad track. The principal 
witness for the plaintiff, Wright, testified that he was at work on a 
telephone pole hear the scene of the fatal accident at the ti~e of it. 
Th.ree witnesses for the defendant testified to seeing Wright at that time 
at the opera hou~e in town. The plaintift then introduced over objection 
evidence to establish the good reputation of Wright for veracit7. 

_,_ 
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The court said (p. 270)1 

· "Did the contradiction of Wright by the witnesses who 
claim that he was not where he sa,ys he was, and consequently 
could not have seen what he attempted to describe, put in 
issue the general character of the witness for truth, and 
thereby justit., the introduction of witnesses to sustain it? 
Greenleaf', who goes farther upon this subject than Ill8.1lY' ot 
the authorities are willing to follow in admit-ting this class 
of t.estimo.ny, supports the doctrine that the contradiction ot 
a witness b7 other testimony does not lay the foundation for 
the introduction of other testimony supporting his general 
reputation for truth. Greenl. Ev. Sec. 469,.and notes. What 
more is there in this case than the contradiction of Wrigh, 
by other testimonrl It is true that the contradiction is ot 
that cha.racter that admits of no reconciliation of the testi
mo.ny upon aey theor,r of honest mistake or .fa.i lure of memory. 
This is often true of witnesse1 whose general character for 
truth is unassailable. It, in every case where the witnesses 
are in direct and irreconcilable conflict, general character 
proof can be introduced, the disputed issues of fact will be 
lost sight ot in a mass ot testimony sustaining or impeaching 
the various witnesses in the case. The present case affords 
a striking illustration ot the effect of the introduction ot 
this class of testimo.ny, for we find no less than six other 
witnesse1 at the trial who~ it was deemed necessary to sustain 
by proof of general renutation. If this practice is to be 
followed, as is said in Ru.ssell v. Coffin, 8 Pick. 142, 'great 
delay and confusion would rise; and, as almost all cases are 
tried upon controverted testimony, each witness must bring 
his compurgators to support him when he is contradicted, and, 
indeed, it would be a trial of the witnesses, and not of the 
action.• An attentive consideration of the cases and of 
the reasons upon which they are founded leads us to the 
conclusion that the introduction of this class of testimony 
should be confined to cases where an attack has been made upon 
the character of the witness by some method which tends to 
i:npeach his general character for truth. It is true that 
contradicting testimo~ ~ haTe an effect indirectly to im
peach in the mind of the trior the character of the witness 
contradicted, but that is not, the purpose of the testimony. 
It does not matter how much a witne1a ms.:, be contradicted, his 
general character is presumed good until it is assailed by 
some recognized method of impeachment. This may be undertaken 
'b7. showing that the g~neral reputation ot the witnesa for truth 
1s bad, by showi%1g b7 direct proof or upon orou-examination 
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that he has been convicted ot an infamous crime. In 
these instances the attack is made upon his ~haraoter, 
and 1a not so mu.ch upon his test1mon3 1n the particular 
oase as upon his unreliability as a witness. When his 
character is thus aasailed, the attack ID8J' be repelled ey 
proof of general good reputation tor truth. Until 1 t is 
impeached 1 t is not. 1n inue, and we think the ends ot 
justice will be subserved by confining the testimon3 to 
the issues ot fact easential to the determ4.nation of the 
controTersy before.the court. While, as we haTe said, 
the cases are by no means uniform upon this subject, the 
conclusion reached is suatained by many well considered 
oa111; amo3:i8 others; Wertz v. ~. 21 Pa. 21,; Brann v. 
Campbell, 86 Ind. 516; State v. Ward, 49 Conn. 429; Webb 
v. State, 29 Ohio st. 3511 State v. Archer, 73 Iowa, 320, 
:e J.W. 2411 Bu.eaell To Coffin, 8 Pick. 1421 :Brown Te 
Uooer,, 6 Gr~, 4511 Gertz v. Railroad, 137 Mass. 77, 50 
.lxn. liep. 28!1 Stnenaon v. Gunning's Estate, 64 vt. 609, 
25 Atl. 697; People T• G~, 7 N.Y. 3781 Tedena To Schumer,, 
112 Ill. 263.• 

The opinion from which the above quotation is ta.ken was written ey ~. 
Circuit J'Qdge, afterward a Justice of the Supreme Court of the United 
States. It is characterized by Profeasor Wigmore as a "good opinion" 
(Wigmore on Evidence, Sec. 1109, note l). Circuit Judge lllrton, also 
later a Justice of the Supre~ Court, co'nourred in it. 

ll'ord v. United States, 3 hd. t2d) 104, before the Circuit Court ot 
Appea~ftii Circuit, was a prosecution of certain prohibition officers 
tor embezzling liquor in their possession. The prineipal witness against 
them was Doe, another prohibition officer. Defendants, without attacking 
Doe's general reputation, testified den3ing their g11ilt, contradicting Doe, 
and throwing the blame for the disappearance of the whis~ on him. The 
prosecution in rebuttal offered evidence of Doe's good character generally. 
The court said (p. 105), 

"*••Although there is a conflict in ~he authorities, 
we think: the better rule is that the character of a witness 
does not become an issue in the case unless and until it is 
attacked. A contradiction of testimony, although irrecon
cilable, is not an attack upon the character of the witness 
who gave it. The admission of character eTidence to sustain 
one witness, who has not been impeached, would require the 
admi88ion of like evidence to sustain all such witnesses. Such 
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Hidence would lead to a coni"ll.sion ot issues, and might 
easily result in inJustice wheneTer a prominent witnese, 
whose reputation is well known, is contradicted by- an 
obscure witne11, whose reputation is unknown, or not 10 
well known. 

"l3J' the great weight ot authority, as well a, upon 
principle, as it appears to us, testimo~ ot character 
witnesse1, introduced simply to add weight to the te1ti
mo~ ot a witne11 ,rho ha1 been contra4icted, but whose 
character has not been attacked, 11 ina.dmis1ible, • • •." 

!he views ot the two leading author, on evidence are to the ea.me 
ettect, Greenleat, Secs. 469, 469 a1 Wigmore, Sec. 1109. See also 
the leading qlish caae on the s'Wi'Ject, :Bi.shop of Dllrham v. l3eaumont, 
l Campbell 206; Harrie v. United States, l6 Fed. (2d) 111, and mazi;r 
other cases collected 1n note l to the above 1ection in Wigmore. 'lhe 
holdings of The Judge Advocate General and. the Board of Rniew are 1n 
accord with the foregoing. al 190259, Sheffieldl OM 196687, stanaburzs 
OM 198865 1 Sosebee; OM 201710, Reynold,. 

6. It might seem that the second. error, namely, the admission ot 
testimoey as to the repu.tation of ideutenant Iara.el, could at most affect 
the validity of the findings of guilty of the specitications dealing with 
transactions wiih that officer, namely, specifications 1, 2, 5, and 4; 
but the .Board does not believe that this is m. The remining 1pecitica
tions, 5, 6, 7, and 8, each charged mailing a letter requesting money or 
receipt of money from Lieutenant Zinn, in pu.rsu.ance of a previous unlaw:tul 
8€1"88IXl8nt tor the use ot accused's influence to have Lieutenant Zinn 
ordered to active duty. That the letters were in tact mailed a.nd the 
money received was proved and admitted by accused. The only matter 1n 
dispu.te is, quo animo was this done,innocently, in the co1l~ction of a 
just debt, as the defense maintains, or pursuant to a corl"Ui)t 881'eement, 
as the prosecution contends. In solving au.ch a problem a court is not 
restricted to evidence concerning the particular transaction; it rray re
ceive and consider evidence regartiing similar transi~tions, as throwing 
light on the intent and design with whic.h accused acted. In Wood v. 
United States, 16 Peters ~42, a criminal prosecution tor undervaluation 
of imports in fraud of the customs, evidence was offered of twenty-nine 
invoices other t~an that covered by the indictment which had been under
valued by defendant. The Supreme Court, speaking through Justice Story, 
said (p. i59 !!. . 3. ) -

. "Passi:og from this, the next point presented tor· 
conside1·ation is, whether there was a.n error 1n the ad
mission of the evidence of fraud deducible from the other 
invoices offered in the case. We are of opinion that 
there was none. The question was one of fraudulent in
tent or not; and upon questions of that sort, where the 
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intmt ot the \>arv 11 ma.tie:r in iuue, ii hal alwq1 
\een 4eeme4 allowable, a, well in criminal H 1n civil 
oa1e1, to 1nt:ro4uoe eTidence of other aot1 and. doiJ:l6• 
ot tb.e Pf.nt of a kindred charaotu, in o:rdezi to j.1•
luatratt o:r e1tabli1h his intent, or mott,, in the par
Uoular t.et Urectl.7 in Judgment, Indeed, in no other 
w~ would it be prActioable, in~ oa1e1, to 11tabli1h 
1uch intent o:r mots.n, tor the dngle act taken bf 1htlt 
~ not be dechin either wqs bu.t when t&ken in con• 
neoUon with other, of the like charactll' am nature, 
the intent and motiTt ~ be demon1trated almo1t with a 
oonoluai,t oe:taintt• 'I!ht treatiae on etidence bt 
Mr, Philli~p• i.tid M.r, Starkie contain ma.ny 11lu1tration1 
to thi1 ttteot, See Sta.rk1e on E'ridem>t, ,ol, 1, p, 64, 
,01, 2, p, 220, 221, aecond London edit,, 1ezza l'h1111Pll• 
on i'tidenoe, b1 Cowen, ,01, 1, ch,,,••,. p, 179, 180, 
,01, 2, P• 462, note zss, P• 4e8, riot, zsa, edit, 1839, 

"!!!hey conatituh uceptiona to the general :rule, ex• 
oladina nid.eno, not direotl.7 comprehended wi'\hin the i11u1a 
or rather, perha.p1, U ms:, with ffM)rt cert&int, 'be •14, the 
exception h neoeunU1 imllocUe4 S.n tht ttl'7 wbabnot of · 
tht Nli a to: wh&tttezi 4011 legally cofld.uot to 11i&blhh iht 
»oilit1 in S.1su111 neo11~aril7 embrace4 in it, i.n4 th1r1tor1 
& proper 1U.bJect ot »root, •hather it be 41raot, or onl7 
pretuml)ti,e. ni11 d.octrint wa1 ha14 in a moat 1olemn IIIAnnAlf 
in the oue ot th, tin, 'h W,1H, 4 !c,1, and :1'1111, H, w1ln1 
~on AJ1 indictment tor d.ilPo 1111« 1n4 pa.tun, awv a tor,:e4 
bank not,, k:nowin« ii tot• torie4, e,idence WAI admitted of 
othel torgt4 not11 hatU11 betA utttre4 \y tho ,r11on1,, in 
ordtf to pro,1 hi1 knowledge of tho torger,, ~• 11m1 
d.oobizle h1.1 been hold in ca.in of 'lltittlng ot b&4 money ~ 
lt,\U'ioua nott11 and Abo tn cuu ot conspi:racy, '11h1 11m1 
4oot1tn1 wai attirme4 ii'l4 aote4 ~pon by this Cou.rt in the 
case ot tnt ttniie4 Staie1 ,, Wood, 14 !titr1• Rtp, 4!0, I.A 
the cast ot • prostcuiloA for pt!J'llft, 

"O&HI or trt.'114 i,ruent • 1U1l 1DOH st~i lieceHiV 
tor the •pplto&tion ot tho samo pttnoifllil tor f'1au4 \ti~ 
Hientially I Jni.liu ot mo'Uta and lt1hnUon, h ofte d1d.u.oi'b11 
oni, from a great tatitt.r of oboum,tancu, no one ot which 
ti a\iolu.tei, d.toiah11 'bu:i all oom\lJii4 iopthu ffJB1 haou 
1lmo11 itft1i1iib1i' 11 to the iru1 natutt Mid oharaoier ot \h1 
tfa.lilA~tiOll 1A OOAitOttfat• • • '•" 

http:perha.p1
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Bryan v. United States, 133 Fed. 495, in the Circuit Court of 
Appee.TsTor the Fifth Circuit, was an indictment in five counts. 
Counts 1, 2, 3 and 5 charged uttering or having in possession counter
feit five cent pieces; count 4, having in possession a mould for making 
counterfeit 25-cent pieces. In the course of the trial the fourth 
count was withdrawn and dismissed, and the defense then requested the 
court to withdraw the moulds as evidence and to direct the Jury not to 
consider the testimoJ:l3' relative to them. Thia motion was denied and 
the court also stopped defense counsel from arguing that the evidence 
as to the moulds was out of the case. · 

The court said (p. 499) -

"***It seems to have been the theory of the counsel 
for the defendant that all the proof with reference to the 
tool chest" (which contained the mould)"and its contents, 
as testified to by the witnesses who examined the same~ was 
admitted and could only have been properly admitted under 
the fourth count in the indictment, a.nd that, when that 
count had been dismissed b7 the government, this proof 
which had been admitted in its support was necessarily by 
that dismiss ion withdrawn from the case. In reference to 
that count and the admission of this evidence, the counsel 
suggests that when the testimony was admitted it was in the 
nature of direct evidence introduced for the purpose of con
victing plaintiff in error on the count No. 4 of the indict~ 
ment. That mey very well be one· of the grounds on which 
this testimo?J;Y was admitted at the tiille it was admitted, and 
1 t ~ be conced.ed that 1 t was in the nature of direct 
evidence to support that count of the indictment; but it 
by no means follows that, because it was in the nature of 
direct evidence to support one count in the indic~t, it 
thereby had, or for any other reason shown in this record, 
lost its character as indirect evidence to illustrate the 
intent, and from which,,with other circumstanoes, the JUl'J' 
could deduce the intent of the defendant in doing the acta 
otherwise fully established against him, charged in the 
counts Nos. 1, 2, and 3. • • *•" 

In Guthrie v. United States, 16 Neb. 667, 21 NV 455, a city mar-
shal was indicted for accepting a bribe to protect a gambling· house. 
Evidence of other similar transactions with other gambling houses was held 
admissible. Other cases ill~strative of the principle are state v. Ames 
(Minn.), 96 1'W 330; Commonwealth v. Kenned;Y:, 170 Mass. 18, 48 :N'E 770J-

-a-
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Carroll Te Co!IllllOmrealth, 84 Pa. 107J Hester To Commonwealth, 85 Pa. 
13§; Wilson Vo Staie (Texas), 56 SW 68. See also M.c.il., pa.r. 112 b; 
Wigmore on .Evidenoe, Sec. ~02; and cases collected there and 1n 6~ 
L.R.A. 19Z, note. 

7. The bearing ot these authorities upon the present case ia 
this, that the court lawf'u.lly might, a.nd presumably did, consider the 
testimony ot Lieutenant Israel, not merely 1fith reterence to the !iret 
four specification, to which it directly related, but also with reference 
to the last tour concerning alleged bribeey of accused to have Lieutenant 
i1nn ordered to actiTe duty. With respect to those latter specifica
Uon1, the court might and presumably did consider Lieutenant Israel's 
testimony as tending to negative the defense's theoey ths;t the pqment1 
demanded of and made by Zinn were in satisfaction of an innocent loan, 
and to support the prosecution's theoey that accused's intent was cor
Z"llpt in respect thereto and that he was employed in a scheme to use his 
position as a means of extorting money from reserve otficera. Hence, 
when the weight ot Lieutenant Israel •a testiiooxq- was wrongf'lllly en
hanced by the inadmissible testimoxq- of Carter and Andrews praising 
Israel's general reputation, the error affected all specifications, 
and not merely those to which his teetimony was expressly directed. 

a. The question remains, what weight is to be attributed. to 
this a.nd the other erroneous admission of testiDX>.ny? Did th~ in
Juriously affect the substantial rights of accused? It' is to be 
noted that in the four cases previously before the lloe.rd of Review 
and The Judge Advocate General (cited, ante, end ot par. 5) wherein 
the same error was comnitted, it was held fatal. No ground of dis
tinction is seen between those cases and the present. It cannot be 
said that the evidence was compelling in the present case. On the 
contraey, the case is one requiring the court to bale.nee the credi
bility of aocused on the one hand and the two principal witnesses 
for the prosecution on the other. It is therefore peculiarly a 
case where the erroneous adnission of character evidence was liable 
to do harm. Under all the circumstances the Board is of the opinion 
that the two errors in the introduction of evidence hereinbefore men
tioned did injuriously affect the substantial rights of accused. 

9. For the reasons stated, the lloard of Review holds the reoord 
ot trial legally insufficient to support the findings and sentence. 

__._%..M,,J_.-~--·~-~--"---' Judge Advocate. 

fu,Uu~<~
n 
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WAB DEPARTMENT, 047)
In the Off'ice of The Judge Advocate General, 

Washington, D. c. 

:Board ot :Review 
Cl\l 20202'1 

JUL 3 1 1~34 

U ?l IT I.D ST J. TES) EIGHTH CORPS .um.& 
) 

T • ) Trial by G.c.M., convened a1 
) For't Sam Houston, Texas, Mail 

Captain J'OHlf J • lkRLROT ) 11, 1934. To be reduced on 
(0-11069), 9'th In1'ant?7. ) the promotion lid one hundred 

) and fifty (150) tiles. 

OPINION ot the Mill> OJ BEVID, 
TUBNmLL, KIE, and HALL, Judge J.dvocatH• 

1. 'l'he record of trial in the case of the officer na.med above, 
ha'Ying been examined 1n the office ot The Judge AdTocate General and 
there found legally insufficient to support the findings and sentence, 
has been examined~ the :Board of Review, and the .Board submits this, 
ih opinion, to The Judge Advocate General. 

2. Accused was tried on four specifications in violation of the 
95th Article of war. He was acquitted of specification l; found guilty 
of specifications 2, 3, al'.ld 4 with exceptions and one substitution; and 
tound not guilty of violation of the 95th Article of War but guilty of 
Tiolation of the 96th Article of War. The specificationB and the 
modified findings thereunder by the court will be set out as ~ach is 
discussed. The court sentenced accused to be reduced on the promotion 
list one hundred and fifty files. The reviewing authori'ty approved 
the sentence and directed that it be executed, and the findings and 
sentence were announced in General Court-Martial Order.1,0. 89, Eighth 
Corps Area, June 5, 1934. 

Upon examination in the Military Justice Section of The Judge 
Advocate General's Of'fice the conclusion was reached that none of the 
three specifications of wnich accused was convicted, as altered by 
the court, stated a.n offense. 

In setting out the specifications, words excepted by the court will 
be inclosed in parentheses and those substituted will be underscored. 
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3. Specification 2 i1 as tollowsc 

In that Captain John L. MoElroy, 9th 
Infantry, United States Arm:,, did, at Port 
Sam Houston, Texas, on or about October 18, 
1933, (with intent to deceive his superior 
officers, his regimental collllJl&mer and the 
connanding General, Second Division and Fort 
Sam Houston, of'ficiall,y, f'alsel,y) state in 
writing by his third indorsement on letter 
ot Citizens Loan Association, Chicago, 
Illinois, dated October 10, 1933, as tollowss 

"l• Thia account has been eettled 
in f'a.ll thi1 date." 

which said abtemem waa talae and untrue 
(and was known b¥ the 1aid Captain John L. 
KcElro7 to be false and untrue,) in that 
BUCh account had in tact not been paid an4 
s•ttled in f'a.11 on that date. 

Yords are imperfect instruments in that~ of' them sometimes 
mean one thing and sometimes another. What meaning is to be anigned 
to an ambiga.ous word h determined tro::n the subject under dhcuseion, 
the context, and the circumstances attending its use. The specifica
tion, as it stands after amendment by the court, contains the words 
"which said statement wa1 false and untrue." The word "false" in 
man,y instances means "known to be untrue" and implies an intent to 
deceive. It that is i ta meaning in the clause Just quoted, it mq 
well be argued that the specification aa amended 1tates an offense. 
It ii, however, impouible to suppose that the court considered the 
word, when here used, to have the meaning above stated, 1ince the 
court struck from the specification the allegation, that the state
ment was made with intent to deceive, and that it we.a known by the 
officer concerned to be talse and untrue. The Board concludes, 
therefore, that in the clause quoted the word "false" can mean no 
more th.an "not in accord with the tact,." So construed, specifica
tion a olearl.1 state, no offense. 

4. Specification 3 11 as tollows1 

In that Captain John L. McElro1, 9th 
Intantr;r, United State, Ar"ft'l¥, having, at 
l'ori Sa.n Houston, Texas, on or abou't Janu.ar;r 

-2-
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5, 1934, made and uttered to the Oiti1ena 
Loan Association, OhiCIIBO, Illinois,· a 
certain check drawn on the National llank ot 
ll'ort Sam Houston, Sen Antonio, Texas, in the 
amo'QJlt ot $200.00 in partial p8iYIJlent ot a 
loan to him trom the Oiti11118 Loan Aseooiation, 
did, at San Antonio, Texa.1, on or about Januar.r 
10, 1934, (diahonorabq and) wrongful~ tail and 
neglect to maintain on deposit in said Natio11&l 
.Ba.n1c ot ll'ort Sam Houston, San Antonio, !exa.1, 
tund.s ~tioient to P&7 said check when the ,a.me 
was duly presented tor p~ent thereat 1n the 
ordinar;r course of buaineu• 

.A court has the right 1n a proper case to change a ll)eoitication so 
as to allege an offense under the 96th *ather than the 95th Article ot 
l'ar. In so doillg it mu.st act 1n closed session, speedi~, without 
opportunity tor reflection or consultation ot authorities other than 
the Manual tor Courts-KarUal. Among the member• there 11 stldom a 
lawyer. thder the circwnatance, the Board ot :Bniew thinks that it 
ought not to be too technical in weighing the word, retained, eliminated, 
or nb1Ututed ey the court. To do so would deted the ends ot Juatioe 
and tend to make the court-martial system impracticable and unworkable. 
What the court obTiou1]¥ meant to do 1n the present case was to ,trike 
trom the speoitication all allegation, ot coz:iduct 'Wl.becoming an ottia.er 
and a gentle!DNl, but to 1,q that the action ot accustd wa1 culpable to 
a le11 degree. The Board can not s93 that the court tailed to achieH 
it1 purpose. On the contrar;r, the word "wrongfu.lq", which U retained, 
1e well adapted thereto. In the pre1ent context it obviouaq means 
contrar;r either to law or to accused's duty or obligation 1n the premise,. 
It means that in the court•s opinion his conduct in the respect, set out 
in the specification wa1 ot a nature to bring discredit upon the militar;r 
1erT1ce. !'fl 96; par. 152 !_, Mer.t. 

I 

In CM 195772, Wipprecht, mentioned in the memorandum ot the Kilitar;r 
Justice SeoUon, the opinion ot the Board ot Rel'iew .deal\". With the 
question whether speoif1cat1on 7 to Oha.rge II stated an offense under 
.Article ot War 95, and it was held that it did. See opinion, top page 22. 
The case 11 therefore not an authority against the validity ot the present 
specitication. !l'h.e tact that it was later held that the evidence d14 not 
support the findings ot guilty of that epeoitication (opinion,p. 24) doe• 
not seem material. The oases in Dig. Ops. JAG 1912-30, par. 1475, are 
also believed conaistent with the position here taken. The Boar4 oon--
1ider1 that 1pecitication 5 states an ottense in violation ot the 96th 
.Article ot war. · 

-3-
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s. U ii also sugge1ted that the nidenee 1s inaut:f'icient to 
support eon,iotion ot 1pec1tication 5 in that it is not pro,ed th.at 
aocuse4 tailed to mainbin in the bank tunds sutticient to pq the 
cheek tor $200 mentioned in the 1pecitication. Mr. :Bowles, c&shiet 
ot tht bank on which the check was d.ra,rn, was examined at length 
(J.25-S7). ho .questions and anner, at the nry beg:tnntng ot hb 
te1timo?J1" are aut!icient alone to support the allegation. They are 
(ll.26) • 

"Q• Will you examine the 1tatement of his 
account for January 1934, e.J1d state whether or not 
there was, ai &Dy 'ii.me during the Month ot Ja.nuaey, 
a 8WJ1 ot ho hundred dollar,? 

.A. (J•txam1 ng document) One day - the last day of 
the month. 

Q. lb.at caused that account to rise to t~at total? 

A• A deposit on th.at date.• 

It turther appear• that a deposit was made Janua.ry 2, 1934, ot $240.27 
(R.27), presumab!y accused's pay check, but that there appears a debit 
ot tl,oo the 1ame 48-Y tor which no check tax was paid, indicating th.a'\ 
t~i1 charge probab!y rep;esented p~ent of a note (R.32,35). The 
witnes, also testitied - · 

"We make a service charge o:f' twenty-ti,e cent, 
whenner a check is returned. A a ervice charge ot 
twenty-tive cent, appear, on thi1 account on January 
10th. (R. 26) 

A. The only thing I can say in answer to that 
que1tion ii that we hue on this acco'llllt a charge o:r 
twenty-tiTe cent, on Janwuy 10th. That twenty•five 
cent charge has no tax on it, which indicates th.at it 
wa1 an arbitrary charge by the bank, and I &SS\lllle 1t 
wa, a 1ervice charge tor a returned check. I can•t 
1q a check wa1 returned that dq, but this record 
indicate• there was a 1ervice charge tor a returned 
check. • 

Q. You don't know which check? 
A• No, 111', but we only make twenty-the cent 

aervice charges for returned checks - no other serv-
ice.• (R.34,3~). -

-4- / 
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Mr. Otterstrom, Assistant Manager of' the Citizens Loa.a Association, 
pa.yee of tile check, also teaUf'ied tha't on January 5, 1934, a check tor 
i200 was received from accused, pa,yment of which was refused -by the · 
NaUonal llank: ot Fort Sam Houston, on which it wa.1 drawn, "account 
illB1lf'ficient f'u..nda," and was protested. (Ex. 4, qq. 9, 10). Since 
the loan association was in Chicago and the drawee bank in S&n .Antonio, 
it may be inferred that the witness did not present the check in person, 
but the testimony is admissible at leaat to show that the check was 
returned to the loan association unpaid. ~ that extent it corrobor
ates the teeUmor:i;r at Mr. Bowlee, the caehier, aDd supports the in
ference that this was the check on account of whose non-pa.yment a service 
charge or twenty-tive cents was made against accused's account on 
Ja:tJ.UAr3 10th. 

The Board considers the foregoing teatimor:i;r IN.fficient to supp~rt 
the allegation. 

6. Specification 4 is as follows& 

In that Captain John L. McElroy, 9th 
Infantry, United States Arm::,, did, at ]lort 
Sam Houston, Texas, on or about February 10, 
1934, in a fourth indorsement · to the Commanding 
Officer, 9th Infantry, Port Sam Houston, Texas,. 
complying with a second indorsement ot Februe.17 
3, 1934, from the Headquarters 2nd Division and 
Fort Sam Houston, Texas, ottioi&lly make the 
statement, "Complied with.", and inclose with said 

0 
fourth indorsement a carbon copy of' a letter as 
f'ollow11 . 

"HEADQUARTERS COMP.ANY NI~H INFANTRY. JJN./trm. 
Fort Sam lfouston, Texa.s. 

CITIZENS U>AN Ass•N. February 10, 1934. 
Chicaec,, Ill. \ . 

Gentlemen& 

Inclosed find cashiers check for $201.83, to 
appJ.¥ on m;y aocount. 

Remainder of account will be settled ~ Februar,y 
28, 1934. 

JOHN L. MoELROY, 
Captain, 9th In1'ant17, 
Co~ing." 

-5-
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said ind.orsement (and said letter being then and 
there writt~ and made with intent on the part of 
him, the said Captain John L. McElroy, to deceive 
hie superior off'icere, the Contnanding Officer, 9th 
Intant1:7, Fort Sam Houston, Texas, and the Commanding 
General, 2nd Division and Fort Sam Houston, Texas, 
said 1tatement1 in: said fourth indorsement and said 
enclosed letter to the Citizens loan Aasociation 
being falae and untrue and were then and there known 
b7 the said Captain McElro7 to be false and untrut,) 
being improper, in that he had not co:nplied with the 
instnction1 in. the eecond indoreement to reply direct 
to writer, 1aid Citizens Loan Anociation, and in that 
1aid letter of Febru,.ry 10, 1934, to the Citizens Loan 
Association and said cashiers check for $201.SZ were 
not then and there mailed and sent to the said Cit11ens 
Loan Association by aaid Captain John L. Mc~lro7. 

Doea the specification as modified by ihe court 1tate an offense, 
ro,.. reason, stated &ante, par. 4), the l!oard does ~t bel1ne that it 
ahould be too technical in weighing the words used by a court in making 
a M1b1titution in a 1pecification. Here, a, in dealing wiih speoitica
Uon z, the court..-waa obviousljr tryin8 to find words ucludiDg fraud 
and deceit but consistent with a leu degree of cul.pabili"t7. Can it 
be 1aid that it failedT As already stated (ante, par. ~),in construing 
an ambiguous word such as "improper", one mu.atexamine the conte~ to 
discover its meaning. It~ia SU8gested by the Military Justice Section 
that the word "improper" mu.na no ·more than "not appropriate, suitable,· 
or becominc;• hen. it such a conatruotion be accepted., it 1s by no 
means clear that no ottense 1s alleged, 1ince otticere. are held to a 
certain standard ot propr1e~ and becomillgl'le1a. Even a aoldier may be 
tried to'!' appearing in improper unitorm. See Appendix 4-, MO!.l, margin 
opposite 1pecification 124• lut when preceded, as ~ere,~ an &llega• 
tion that accu1ed 1igned an indorsement •complied with," and followed 
b7 an allegation that accused had not complied with instructions, the 
word "improper• obvious}¥ means more. lhen falling from the lips or 
pen of a man ot milit&17 training, 1n such a connection U clearly 
mew "wrongtulq", "contrary ~o hie militar,y du"t7", and therefore 
1tat11 an otten••• • 

7. 7or the reasons hereinbetore 1tated, the :Board of' Review 11 
of opinion that the record is legally insutficient to ,upport the find• 
1.ng: ot guilty of apecification 2, but legally sufficient to support 
the tinding1 ot guilty of 1pecif'1cations 3 and 4 and the charge and 

· legally nttieient to suppo'!'t the sentence. ' · 

.... 
' . 
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· a. The lloard coneidera it not improbable that, had the courl 
to1lnd accused guilty ot but two ottensee rather than three, it_ would 
have imposed a lighter eentence. It theretore auggeeh that The 
Judge Advocate General reoo-mmend a miUgation ot the sentence to a 
loss ot 100 tiles on the promotion 11,t. Su.ch action maJ be ta.ken 
by the President alone under ihe 50th .lr-ticle ot l'ar• . 

To The Judge Advocate General. 





(355)WAR DEPARTMENT 
In the Office ot The .TUdge Advocate General 

l'aehington, D. c. 

Board of Reviell' 
CK 202117 

JUL 19 ~ 

U H I T I D S '? A T B S ) 
) 

Te ) '!'rial b:, o.c.l!., convened at 
) Fort Raye•, Ohio, Juae 19,

Pr1n te lat Claaa S'rXVWlf ) Uk. Dilhonorable 41acharge
OOnL1> (HM7~) 1 Q.uarter- ) and contin•ent tor 11:x (8) 
mater Detachment, ron ) a>ntha. Dho1pl111ar7 Barn.eta,
Ha.191, Ohio. ) 

HOLDING b;r the BOARD OF RKfm 
'l'UBNBULL, KING and RUJ.., J'Uds• .l4vooatH• 

1. Th• record of trial ot the above soldier laaa been eDll11Jle4 
by the Board ot Review• 

2. J.ccuaed •• tried unbr a 11Dgle charge and apecitication aa 
tollons 

CRABGI: Violation of the 65th A.rUcle of 'far. 

Specitioation1 In that Private 1irat Cla11 Sten.n 
Oan.ld, ~termaater Detachment, :rort Ha7es, Ohio, 
did, at Fort Ha7e1, Ohio, on or about Ma7 31, 193', 
1i.rilte Printe J'relyn L. Keckler, Acting J'irat 
Sergeant, Quane:rmaater DetacbmeDt, an Acting Boa
Conllliaaioned Officer, who was then in the execution 
ot hi• office, ill th• face and •1• with hi• fiat. 

Re pleade4 n.ot guilty to, and wa1 tound guilty ot, the Charge and 
Specification. In the opinion ot the Board ot Renew, the wor41 "llOn
GOIDliaaioned officer•, as uaed in ~ticle ot war 65, reter ~ a peraon 
legall:, appointed a m,ncoaniaaionecl otticer and clo 110t include e.n actiq 
:noncomm1aa1oned otticer. n •• eo held ill CM 201MB, statlick, Th• 
Board 1• ot the opinion nevertheleH that the apeci:Ucat1on atate1 u. 
ottenH 1D TiolaUon ot Article of 'far 9e. 
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s. Puag~ph 3 'I!, .U 8'~~. J'\&17 20, 1925, authoriHa the 
ap:pointmen'\ ot aoUag aoncoa.1Hieae4 ofticera u4 :proTUea that 
tlle7 nu 'De obe7ed u4 re,peo,et •• 1aoll~ !'h• record ot trial 1hon 
that oa llarch iz. ltM, Print. Xaeklu •• Jroperl7 appointed Act111a 
rint SergN.Dt, qllartemaater Detaobaent, :rort Ba7ea, Ohio, b7 th• 
ec-,en41q ett1eer ther.ot (Ex. I.), u4 '2i&t at th• tiu ot the coa
a1H1oa et tile alleged otteu• he •• ea 4•t1 •• no (R. 10) u4 
acoue4 kaew h• •• ao 4tta1le4 (R. 17). 

,. !'he uxt ,ue1t1011 which preHat• U1elt 1•, mt 11 the 
IIU1,lrml puilllllat author1se4 tor the ottaH 1ta.tecl ill TiolaUon ot 
atiole ot 1l'ar H. It "1lat ottenae be oon.a1tere4 11.aple a11ault u4 
Ntteri, the -.xillUII puniabaent au'11or1se4 1a eontinaent at har4 labor 
for aiX IIOJltha aad. forfeiture of two-thirf.a p&J per IIODth tor a like . 
:per1o4. M.c.K., par. lOf. e. :eut the otta.H 1a eomething aore thu 
a 11.llple &11&ult 1Ul4 lMt.Uer7 lince U 11 alao &JI. attack upOJl &JI. 1a41• 
rtdul tlothed with 4et1J1Ue ailitarr author1t7 u4 1• a 1'1'0qtal. 
interference with the execution ot that authorit7. 

e. The Board 1a therefore or the opinion that ,triking an aetin.g 
JlODCOllll1H1one4 otticer ia the pertoraance of hia duty aa •uch ia an 
offenH in rtolat1on of .!rticle or war H, tor which no -.x:lllml punhh• 
••nt 18 J)rHe:ri'b.A in the table. '!'he moat eloaely rel.a ted offenH 
found 1Jlere1n 1• atr1k1ng a noncomm.1aa1one4 ott1cer in the executioa 
of hia offiee, tor which the maxillml punishment 11 dishonorable 41a• 
charge, total tortei turea and continanent at hard labor tor one year. 

e. ror the reaao:na stated, the Board of ReTie• hold• "1lat the 
recc;rd of trial 1a legall7 suttic ient to aupport onl7 ao 1111ch of the 
fiJldiJlg of gllilt:, ot the Charge aa inTOlTH a tiJlding of guilty ot • 
T1olat1on or the Hth Article of lJar 1J1 the manner allsged in the 
si,ec1t1cat1on, and legally sutf1o1ent to support the sentence. 
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WAR DEPARTIBNT (357) 
In The Office Of The Judge Advocate General 

Washington, D. c. 

Board of Review 
CM 202137 AUG l 3 1934 

U N I T E D S T A T E S ) SEVENTH CORPS AREA 
) 

v. ) Trial by G. c. M., convened at 
) Fort Leavenworth, Kansas, June 

Captain FRANCIS H. JACK, ) 27, 1934. Dismissal. 
Jr. (0-10550), (Infantry) ) 
Quartermaster Corps. ) 

OPINION of the BOARD OF REVIEW 
TURNBULL, KING and HALL, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following charges and speci
fications a 

CHARG~ I: Violation of the 93rd Article of War. 

Specification 1: In that Captain Francis H. Jack, 
Jr., (Infantry) Quartennaster Corps, being at 
the time custodian of the General Mess Restau
rant Fund, Fort Leavemvorth, Kansas, did at Fort 
Leavenworth, Kansas, on or about July 28, 1933, 
feloniously embezzle by fraudulently converting 
to his own use the sum of Twenty One Dolle.rs and 
Eighteen Cents ($21.18), property of the said 
General Jless Restaurant Fund, entrusted to him, 
the said Captain Francis H. Jack, Jr., by virtue 
of his office as custodian of said f'u?ld. 

Specification 2: In that Captain Francis H~ Jack, 
Jr., (Infantry) Quartermaster Corps, being at 
the tillle custodian of the General Mess Restaurant 
Fund, Fort Leavemvorth, Kansas, did at Fort 
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Leavenworth, Kansas, on or about Oc+.,ober 4, 1933, 
feloniously embezzle by i'rauduler.tly converting 
to his own use the sum of Two Hundred and Thirty 
One Dollars and Thirty One Cents (t23l.31), 
Property of the said General Mess Restaurant Fund., 
entrusted to him, the said Captain Francis H. Jaek, 
Jr., by virtue of his office as custodian of said 
fund. 

Specification 3: (Embezzlement of the sum of $14.96, 
property of the General Mess Restau
rant Fund. - Finding of not guilty.) 

CHARGE Ila Violation of the 96th Article of War. 

Specification la In that Captain Francis H. Jack, Jr., 
(Infantry) Quartermaster Corps, did at Fort Leaven
worth, Kansas, on or about December 31, 1932 wrong
fully fail and neglect to report the General Mess 
Restaurant Fund, of which he was custodian, to 
Major Clarence B. Lindner, Coast Artillery Corps 
(D.O.L.), for audit, as required by Special Orders 
No. 281, The Comm.and. and General Staff School, Fort 
Leave:c:worth, Kansas, December 20, 1932. 

Specification 2a (Wrongful failure and neglect on or 
about September 30, 1933, to report 
the General Mess Restaurant Fund for 
audit, as required by Special Orders.
Finding of not guilty.) 

Specification 3a In that Captain Francis H. Jack, Jr., 
(Infantry) Quartermaster Corps, did at Fort Leaven
worth, Kansas, on or about November 26, 1933, wrong
tully fail 8Jld neglect to preserve the vouchers sub
sequent to June 30, 1932, the bank atatemnts and pa.id 
checks of the General :Meas Restaurant Fwld, ot which 
he was custodian, as required by paragraph 18 b (l) 
Arw., Regulations 210-50, and to retain the council 
book of said fund as required by paragraph 18 a (l) 
M'll!'J Regulations 210-50. -
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He pleaded not guilty to all charges and specifications, and ns found 
guilty of' Specifications 1 and 2, ot Charge I, and ot Charge I, and ot 
Specifications 1 and 3, of Charge II, and of Charge II, and not guilty 
of Specification 3, of Charge I, and Speoitioation 2, of' Charge II. 
No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service. The renewing authority approved the 
sentence, and forwarded the record ot trial tor action under the 48th 
Article of' War. 

3. The evidence tor the prosecution under the specifications or 
which the accused was found guilty may be summarized substantially as 
follows a 

During the period from October 1, 1932, to October 6, 1933, within 
which the offenses are alleged to have been committed by the accused, he 
was the company administrative officer ot the Guard and Service Company 
at Fort Leavenworth, Kansas (R. 17-18). Prior to that time, in 1929, 
at the breaking up of the Disciplinary Barracks, the Guard and Service 
Company had taken over the barracks, together nth the other- troops of' 
the post, and the group made up the General Mess. There was then a 
little establishment, formerly a sub-exchange of the Disciplinary Bar
racks, selling cigarettes, tobacco, toilet articles, and such things 
as a soldier needo, which was carried as a part of' the General Mess 
and accounted for in its funds until early in March, 1932, 19hen Major 
Lindner, who made the quarterly audit, recommended that the two funds 
be made separate and distinct, the funds ot the tormer sub-exchange be
ing designated as the General :Mess Restaurant Fund, and the other as the 
General Mess Fund (R. 34). On February 24, 1932, a separate account 
was opened in the Army National Bank for the General Mess Restaurant Fund 
(R. 61). At that time accused was custodian of' both f'wlds, and he re
mained the custodian of both throughout the period from October, 1932, 
to October, 1933 (R. 25-26,35). In compliance with post regulations 
requiring that organizations designate an officer as their pay agent, 
the commander of the Guard a.nd Service Company had so designated accused 
and had reported to post headquarters that he would be the pay agent .for 
this company. As such pay agent he had the direct payment of' the men, 
the handling of the collection sheet, and the deposit ot·the fund.a. 
Accused acted in this capacity throughout the period from October, 1932, 
to October, 1933 (R. 21-22,25-26). The General Mess Restaurant was in
ventoried on September 25, 1932, and its stock and fixtures then sold to 
the Camp Poet Exchange (R. 61). 
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Accused lei't Fort Leavenworth under orders late in November, 
1933. He wa·, reliend by Captain Brinson, who took over the :t'und 
ot the Guard and Service Company (R. 57,63) and that of the General 
:Mesa. No mention was made ot the General Meas Restaurant Fund and 
Captain Brinson thought nothing about it ainoe it was supposed to 
han been oloaed out the year before (R. 60,63). In checking over 
the property of the Guard and SerTioe Company he found that certain 
ref'rigerating coils formsrly used by the General :Mess Restaurant and 
sold by it to the Post Exchange in 1932 lf9re a part of the property 
ot .the Guard and Service Company for whioh that company had never 
been paid. lie then instituted a search to get this money (R. 29). 
During the leave in August and September, 1932, ot Major Bla.ir, com
manding otticer ot the Guard and Service Company, the sale ot the 
General lle11 Restaurant to the Post Excha?lge had been effected, and 
upon lfajor Blair's return in October, 1932, accused had assured him 
that the property involving the Guard and Servioe Company had been 
taken up and paid for and the Restaurant Fund closed (R. 25). This 
property was mentioned specifically at that time. Accused said a 
board had been appointed and had appraised it, and that it had been 
purchased by the Poat Exchange and paid for. Major Blair received 
no mone;y at the time but wa.s under the impression that the ftmds had 
been turned over during his absence. He examined the council book 
when Captain Brinson, imo had asSUllled responsibility as company com
mand.er during his absence (R. 25), turlled the funds baok to him, but 
only to satisfy himself as to the money on hand, and that the total 
was correct (R. 32). There was, however, DO record in the council 
book ot the Guard and Servioe Company for the month ot the sale, or 
tor any other mozrth, that the company had received this payment 
(R. 32-33,61). Both Major Blair and Captain Brinson made a thorough 
aearoh tor records of the accounts of the General Mess Restaurant Fund, 
looking carefully in every conceivable place where they might have 
been, bllt the only records they found were the vouchers from February 
24, 1932, when it was opened as a separate account, to and including 
June 30, 1932. No bank statements, check stub books or canceled 
checks were found (R. 41,61). 

It having been shown to the court, as just mentioned, that the 
records ot the General Mesa Restaurant Fund since February 24, 1932, 
had not been found after exhaustive search and could not be produced 
in court, the prosecution made formal demand upon the accused for the 
oounoil boolcs, vouchers and bank statements ot the General Meas Restau
rant Fund f'ro:m September l, 1932, to October 5, 1933. To this dmna.nd 
accused replied that he had no records, did not know where they were, 
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was unfamiliar with the manner of their disappearance. and assumed 
no responsibility therefor. The prosecution then proceeded to in
troduce secondary evidence as to some of the entries in the council 
book. 

Major Lindner testified that on October 21, 1932, in compliance 
with orders, he inspected and audited the funds of the General Mess 
Restaurant Fund for the period from July 1, 1932, to September 30, 
1932, and that he made a report to the Commandant as a result of that 
audit. He identified this report, and it was received in evid~ce 
as Exhibit 5 (R. 42). The data contained in the report •em obtained 
from. the council book, check book stubs, canceled checks, bank state
ment., vouchers and other papers submitted at that time (R. 43). Among 
other matters, the report showed that on September 30, 1932, the cash 
assets of the tund consisted ot $252.83 cash in bank, and $14.96 cash 
in personal possession of the custodian, and that the cash liabilities, 
consisting of accounts payable reported, amounted to $260.20. The 
net cash worth ot the flmd to be turned over to the General Mess Fund 
when the tum was closed out was found to be $17.59 (Ex. 5). Major 
Linda.er did not obtain a receipt from the person who dalled tor the 
records after the audit, nor could he say who received them other than 
that it was accuse! or "some known representative ot his" (R. 48). 

Accused appeared before a board ot officers on May 28, 1934, and. 
having been i'ully warned ot his rights as set out in the 24th Article 
ot War, stated that he had made no transactions through the General 
Mess Restaurant Fund between October 1, 1932, and October 4. 1933 -
(R. 67). He stated further that on October 1, 1932, he was the cus
todian ot the General Mass Restaurant Fund and of the sum of $267.79 
(R. 68). 

Upon the records ot the Anrr:, National Bank, where the account of 
the General Mess Restaurant Fund was carried, acoused was the custodian 
of this fund, and had not been succeeded by any other person. The 

. ledger sheet of the ~ National Bank for the General Mess Restaurant 
Fund tor the period fro.m. February 24, 1932, to Octobers. 1933. was 
identified by the Assistant Cashier 0£ the bank (R. 7) and received in 
evidence as Exhibit 1. Thia ledger sheet showed that on October 1, 
l,932, the status or the tum was a balance of 1252.63., am that on. 
Ootober 4, 1933, its status was an overdraft ot two cents. The trans
actions which reduced the account to an overdraft ware as follows, A 
debit of four cents on October 29th, apparently a tax on checks; a 
debit ot $21.18 on July 28. 1933; and a debit of $231.33 on October 4, 
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1933 (R. 9). A deposit slip or the .A:rm:y National Bank for $21.18, 
dated July 27, 1933, was identified by the Assistant Cashier and re
ceived in evidence as Exhibit 2 (R. 8-9). The word "us" appeared 
upon the deposit slip in the handwriting or one or the officers of 
the bank, indicating that the check deposited was drawn upon the bank. 
The Assistant Cashier testified that he was familiar with the hand.
writing on the deposit slip (R. 10). It appeared to be accused's 
(R. 11,20,46,61-52). He also identified another deposit slip ot 
$151.81, dated October 4, 1933, which was received in evidence as 
Exhibit 3 (R. 9). This slip showed that checks to the amount or 
$1580.69 recited thereon were brought to the bank, cash to the amount 
or $1428.80 returned to the depositor, and $151.89 deposited to the 
Company Fund, Guard and Service Company. Among the checks listed 
on the deposit slip is one for $231.33. The handwriting on this 
deposit slip appeared to be accused's (R. 11-12,20,46,52). 

Major George Blair, Infantry, the commanding officer of the Guard. 
atld Service Company, identified a sheet of check stubs as that of the 
Guard and Service Company Fund covering entries numbered 221, 222 and 
223, and the sheet was received in evidence as Exhibit 4. The entry 
on stub 222, dated July 27, shows a deposit or $21.18 and bears the 
initial "J". Major Blair testified that the entire entry on this 
stub, including the initial "J", was made by accused., and tha~ he had 
required accused to make all the entries in that check stub book. Wit
ness had been the custodian or the Guard and Service Company•.Fund since 
October 1, 1932. From that date to the present time no payment had 
been made by the General Mess Restaurant Fund to the ·aua.rd and Service 
Company for any property or other indebtedness (R. 17-20,62,60-61). 

The tabulation or the balances or the oollection sheet of the Guard 
and Service Company, Vouch&r No. l for July, 1933, was identified by the 
custodian of the books of the company and received in evidence as Ex
hibit 9. This was the collection sheet for the last ten-day period 
of June, 1933, and showed that $48.84 in cash should have been deposited·· 
in the bank early in July (R. 53). A bill of the Elliot Arms Company 
amounting to $27 .66 wa.s paid on July 27, 1933, end $21.18 was deposited 
in the bank on the same day by accused who handled the collections of 
the company (Ex. 2, R. 22,54). To bring the 1'und up to the proper 
balance it was necessary that the sum of $21.18 be deposited. It was 
deposited in the form of a check (R. 66). The custodian also identi
fied the tabulation of the balances of the collection sheet of the 
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Guard and Service Company, Voucher No. 1, tor the month ot October, 
1933, and it was received in evidence aa Exhibit 11 (R. 66). 'l'he 
a.mount ot ca.ah to be deposited as the result ot this collection was 
$152.72, and it waa necessary that this amount be deposited to bring 
the aooount to a balanoe. There waa then deposited $151.81 (later 
changed to $161.89) (R. 66, Ex. 3, R. 12). This eheet ahowa that 
the amount oolleoted on September 30, 1933, waa t129l.33 and that 
the amount paid out was tll38.61, leaving #162.72 to be deposited, 
aa atated above (R. 66-66). A depoait ot ninety-one oenta waa made 
later to oover the remainder on the colleotion sheet (R. 65). 

Under Speoitioation 1 ot Cha.rgo II, tho evidonoo ohowo that 
Speoial Ordars No. 281, The CommAlld and General St&tt School, Fort 
Loavonworth, Kann.a, December 20, 1932, dotailed ?lajor Clvenoo 13. 
Lindnor, Coaat Artillory Corpe (D,O.L.), to audit, among other 1pooial 
tunda, the tund. ot tho Oil1Utral 14111, Md. turth.r direotod that &Zl1 
tund not li1ted on the order bo reportod bf tlw ou1todian thertot to 
?.!Ajor Lindnor tor audit. Tho Gen@ral Mou R11te..urt.nt Fund wa, not 
liated in tho order. Aooused waa then tho ou1todi&ll ot both ot th6&i 
tuAA1, ;tn ocwip:Uanoo lti.th thh ord@r he 1ubm:1.tt@d tor audit th@ Gin
~rP.l M@u rwi4 \nit he d1.4 no-\; sub~t tho Geiiera.l Met II Restaurant Fund 
(R, 4~•44 1 ~~, 0), 

Vndor ~JjJ01fio,tign a of Ch1r1, 11, tho 1Ti~tuoo roo1t@4 &bovd 
11hgws thllt u1mut\ n1 th@ ou1tgl1Jim ot tho (huwni Matsu Rut1a.ur1,0i; 
fQn4 trgm th, G&to ot it1 in@@pt1@n until hi w11 relieVijQ from ~Ytf 
at fort t@&V@nWQPth ~ loft that 1t1tion on or 1bg"t W9Vimbo1 2a,
HH, fhjJ onli@ngg &ho 1oow1 thit a.ttor hh dep,rturo I thoro\lil;h
uuim t1U@I\ tg l.lholgH imy vgyoh@n, bm 1t1t@m@nt1, JIAU, oh4ok1t, 
or th, ooYAoU book ot thh flm4 1 111 ot wn1Qh woro roqyiroll bf parA.• 
;r1ph1 16) (1) 6.Jld 10 - (l), A:f'lJf;f Ro~Yl~tiona 2lO•fiO, ot 'Y411oh th@ 
oourt took-:,u41o11l ~ot't'o, (R, eaJ, to bo rotlli.no4 throo 10ar1 from 
tho d1to ot tho piyment ot tho aooo\U\t1 oov@r@~ by thom or trom tho 
dat, ot tho 11111ntr1 in tho oowioil book, 

4, Whon th!J 0110 tor th@ pro,~oution WAI oomplotod tho 4otonae 
moTtd tor a tindins ot not guiltf l.m4or Char;, l u.Dd tho 1pooitio1tion1
thero\mdur, upon tho sro\1:14 that tht pro11outioai hid. "tailed to ,ubmit 
eTid1no1 ot tho1t el11111nt1 ot proot whioh &rt required ln thl Court•• 
M&rtia1 ~u&l tor th• oh&l'gt ot 1mb111lem1nt," %n reply th4t pro••
eoutlon pr111nt14 & rto&pitulatlon ot tht eTidtnot &cain1t tlw aoou11d, 
am\ the oourt thtr,upon ov.rrultd th1 motion ot the d1ttn11, 
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5. The evidence for the defense was contined to character testi
mony which may be 8Ulll!Darized briefly as follows 1 

George w. Pa!'ksr. Cashier. Army National Bank. Fort Leavenworth. 
Kansas. teatif'ied that he had known accused for six and one-half or 
seven years and during that time had had a great many transactions 
with him. both personal and with these company funds. Everything 
had been handled in a straightforward way to the entire satisfaction 
of the bank. Nearly every month they had given him on his "I.o.u." 
about $500 to malm change and had not ta.ken it from his account. He 
always brought this back as soon as he had made his collections. Wit
ness believed in accused• s financial honesty and probity and would 
never question it (R. 71-72). 

Major Lewis A. Pulling, 10th Cavalry• testif'ied that accused served 
as Assistant Exchange Officer unier him from September, 1932. to June, 
1933• and had complete charge of the sub-exchange in the Guard and Serv
ice Company Barracks. formerly the General Mess Restaurant. His de
partment operated very satisfactorily and made a nice profit. Wit
ness "placed a lot of contidence" in accused (R. 73). and from his 
experience a.Ild close association with him. had every reason to believe 
in his honesty and probity. The records showed th.at he was honest 
and trustworthy in every respect (R. 74). 

Major Francia T. Bonsteel. Cavalry. testif'ied that accused was 
Assistant Post Exchange Officer under him as Poat Exchange 01'1'ioer 
since llay. 1932. and in charge of a branch exch.a.Dge which was formerly 
the General :Meas Restaurant. Accused's :management of that branch was 
always satisfactory and he performed his duties in a moat efficient 
:manner. The Post Exchange had a most exacting system of records per
taining to the branch exchange but no irregularities of any kind were 
discovered under the charge of accused. Accused had been most reliable 
in all duties that had come under witness• observation (R. 74-75). 

First Lieutenant Franks. Friok:elton. Quartennaster Corps. testi
fied th.at since August. 1932. he had almost daily business dealings with 
accused tor considerable amounts through the Sales Commissary and ao
cuaed's organization mess. These transactions were highly satisfactory 
from the standpoint of ertioienoy (R. 75-76). 

Major Pearson :Menoher. 10th Cavalry. testified that be had known 
accused very intimately for about seven years, their relations being 
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both pel'sona.l and o~ficial. He had never had any reason to believe 
that accused I s hone sty was other than the highest type. It had never 
been questioned (R. 76-77). 

There was received in evidence a letter addressed to accused, dat
ed November 20, 1933, signed by seven commanders of' organizations 
participating in the General Mess at Fort Leavenworth, expressing their 
appreoiation for the splendid manner in which the General Mess had 
been operated by him during the past four years, and for his hearty 
cooperation with the organization comm.anders. The letter bears the 
1st Indorsement of' Major Generals. Heintzelman, Comm.and.ant, Command 
and General Staff School, stating in part that the General M3ss W'll.S the 
best enlisted men's mess that he had had anything to do with, and that 
he was really concerned with the replacement of accused in order to 
maintain the standard (R. 77, Defense Exhibit 1). 

Additional evidence of the good character of the accused is found 
as follows in the testimony of the witnesses for the prosecution under 
cross-examination by the defenses 

William J. Reardon, Assistant Cashier, Army National.Bank:, testi
fied that he had had considerable dealings with accused over the period 
of the past six years. During the period that accused was in the Guard 
and Service Company witness handled "quite a bit of his accounts". He 
had always found accused to be an excellent man. In all his trans
actions he was absolutely honest and "aboveboard". Witness had over
paid him and he had returned the money. They let accused have money 
for his payrolls "on his own say so". In one transaction he overpaid 
accused and the latter called him up the next day, "kidded" him about 
it, and returned the money which 8lll0unted to t100. In the "change rolls" 
witness would sometimes give him a roll too much of halves or quarters 
and to his knowledge they had always been r_eturned (R. 16-17). 

Major Blair testified that he had always considered accused honest 
(R. 22). 

Accused made -an unsworn statement substantially as follows a 

He was stationed at Fort Leavenworth with the Disciplinary Barracks 
from April, 1927, until September, 1929. In the latter part of November, 
1929, he was assigned as Mess Ottioer of the General Yeas of the Guard 
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and Service Company at Fort Leavenworth, and to administrative duties 
with the Company. The mess was a. large one ot some three hundred and 
fifty men regularly for meals. They had a very nice mess and good 
equipment but no source of funds outside of making assessments on the 
difference organization members of the mess. During his four-years 
a.a Mess Officer, however, no such assessments were made. To get i'unds 
for other necesssary equipment they needed some source of income, so in 
the spring of 1930 authority was granted to open a "so-called" restau
rant, 'Where they served short orders and sold tobacco and toilet articles. 
This was continued until September, 1932. 

Until March, 1932, this activity was carried in the tund.s of the 
General MeSIS, but on that date it was made a separate fund am called 
the General Mess Restaurant Fund, for accounting purposes only. This 
was under his supervision as :Me as Officer and under that of the council 
of the General Yeas. During these four years they made i nice profit. 
With the approval of the council he bought a great number of articles, 
including a mechanical refrigerator costing about $900, a. ga.a range, 
and other equipment, at a. total coat of above $5,000. Their receipts 
would average close to *4,000 a. month. 

In September, 1932·, the Commandant directed that this General Mel!II 
Restaurant be discontinued as such, and that its activities be taken 
over by the Post Exchange. Accused was appointed a.a Assistant Ex
change Officer to continue their operation. An inventory wasmade of' 
the stock a.bout the same time. A board of officers appraised the 
value of the stock and fixtures held by the General Mess Restaurant 
Fund. On September 30 (1932), a.t the end of the quarter, the i'und was 
properly balanced. . Accused. was custodian of the fund at the time. It 
was submitted to Major Lindner, the Post Inspector, for audit at some 
till8 after September 30. From that date to the present accused did 
not recall of having or having seen the books. If they were returned 
to him he did not know it. lie did not get them himself. Any trans
actions that had been made on that fund from that date, October 21, or 
whatever date it was, he did not know a.bout. There was a balance show
ing some fourteen dollars and odd cents on hand.. Undoubtedly he had 
this money on hand. He had a. sate in the oi'f'ioe where he kept this 
tuna.. He had money in the sa.f'e of' a.11 kinds, not any big amount, but 
always soma. If this money came into his personal possession he did 
not use it. He did not believe that he had it. It might have been 
picked up in several ways. 
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tle got his orders to leave the post on a Sunday, and he was sup
posed to be at his l'.lew station the following Saturday. He had to 
get all of his packing done inside of a week. 

He did not hear of this invostigation of any discrepancy until in 
January when he received a letter from Major Blair asking him about 
this particular property. Since he had been back there during the in
vestigation by the board he had tried to "picture the happenings" on 
these certain dates. He had triad to get evidence and facts that 
would clear the whole thing up but he had not been able to do so. He 
could. tell no more about it then than he could a month before. tle 
did not know that he ever would. He did not sign any checks and he 
did not get the money in his personal possession for his own use. He 
had a record he was very proud of. · "It is just too bad, that is all." 
(R. 78-81) . . 

· 6. From the preceding summary of the evidence the .following facts 
star..d out clear e.n:l uncontradicted. Accused was the custodian of the 
General Mass Rasta~ant Fund, and, by his own admission, had $267.79 
of that fund in his possession on October 1, 1932, of' which $252.83 
was on deposit in the Army National Bank in his account as such cus
todian, and $14.96 in his hands in cash, according'to the audit of 
October 21, 1932. The bank records show that the sum o.f' $252.53 was 
then on deposit, differing slightly from the report of audit. In his 
unsworn statement before the court accused says that he did not get the 
books of this fund after they were audited and did not recall having or 
ha.vine; seen them after that ti.'Ue. lie kl'.lew nothing about any transactions 
made on that :f'uild since the date of audit. From his admissions and 
statements it might reasonably be expected that the sum of $252.53 still 
stood to his credit in the bank as custodian, and that he held the re
mainder of the fund in cash. lie offers no explanation as to its dis
position. It appears, however, that under special orders of the Com
mand and General Staff School, under date of December 20, 1932, he 
should have presented the fund to Major Lindner for audit, but did not 
do so. The fund dropped from sight and apparently was forgotten. The 
amount in the bank remained intact for so~ months, :fro~ October, 1932, 
until July, 1933. The bank knew no custodian other than accused and 
continued to hold the depo.sit in his name. While the audit of October 
21, 1932, shO\ved accounts payable to the amount of $250.20, as reported 
by the custodian, and a "net cash worth" of only $17. 59, there are no 
records to show that any- such bills were ever paid. On July 28, 1933, 
however. the bank paid a check for $21.18 drawn upon this fund and debit
ed that amount against the fUDd. Presumably the bank honored no check 
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other than one purporting to have been drawn by accused. the custodian 
of the fund. There is no suggestion of a forged check and had there 
been such a check it would have come to the hands of the accused in 
due course af'ter payment and the forgery discovered. Again, on October 
4. 1933. the bank paid a check for $231.33. drawn upon this fund, and 
debited that amount. This exhausted the amount held by the bank to 
the credit of the fund. In fact. ~t brought about an overdraft of 
two oents. The presumption is very strong that accused drew this 
check, as well as the first. If there were no other evidence against 
the accused, his failure to account for or produce the money admittedly 
in his possession in October. 1932, and the depletion of the fund by 
checks presumably drawn by him in July and October, 1933. would be con
sistent with his guilt of the embezzlement charged but perhaps would not 
be wholly inconsistent with any other reason.able hypothesis. However, 
it is not necessary to speculate upon this for there is other and very 
compelling evidence quite inconsistent with any possible theory of in
nocence. 

Accused, while he renained the custodian of the General l~ss Restau
rant Fund after that fund was audited in Cctober. 1932, and then ap
parently forgotten, was also the company a.dlllinistrative officer of the 
Guard and Service Company an:l had been designated by the commandfr;: ,f
ficer of that company as its pay a.gent. As such he had the respoi.~i
bility for the payment of the men of the conpany, the handling· of the 
collection sheet, and the deposit of the funds. The collection sheet 
of this company for the last ten day period of June, 1933, showed 
$48.84 in cash in the hands of the pay agent. the accused, which should 
have been deposited in the bank early in July. A bill of $27 .66 was 
paid in ca.sh from this money on July 27, 1933. and there renained 
$21.18 to be deposited. On the same day a check on the Army National 
Bank for $21.18 was deposited to the credit of the Guard and Service 
Company by a deposit slip in the handwriting of accused. And the bank 
on the following day, July 28, debited the account of the General Msss 
Restaurant Fund with a like a.mount. Accused. at the time the check 
was deposited to the credit of the Guard and Service Company, entered 
it 1n his o'l'lll handwriting as a credit upon a stub of the check book of 
that company. Age.in on the 4th day of October. 1933. there was present-, 
ed to the Army ?rational Bank a deposit slip in accused's handwriting up
on which were listed a number of checks of the total value ot $1580.69• 
and it was indicated upon the slip that of that a.mount the sum of $151.81 
was to be deposited. This was done by the bank, and the remainder given 
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to the depositor in cash. In this list of checks deposited is one 
for $231.33. The collection sheet of the Guard and Serv~ce Company, 
voucher No. 1 £or the month of October, 1933, shows that the amount 
collected on September 30, 1933, was $1291.33 and the amount paid out 
$1138.61, thus leaving $152.72 to be deposited by the accused as pay 
agent. A deposit of ninety-one cents was made later to cover the 

.remainder on this collection sheet. On the same day ~hat this 
check for $231.33 was cashed, October 4, the bank debited the ac
count of the General Mess Restaurant Fund with a like amount. It 
further appears that from October 1, 1932, to the date of the trial, 
no payment had been.ma.de by the General Mess Restaurant Fund to the 
Guard and Service Company for any property or other indebtedness. 

r 

The checks for $21.18 and $231.33, which were debited by the 
bank against the account of the General Mess Restaurant Fund, on 
July 28 and October 4, 1932, respectively, have not been found and 
are not in evidence. It cannot be seriously questioned but that 
both checks were drawn by accused. The bank officers were entirely 
familiar with his signature, would have honored checks signed by no 
other person, and it is unlikely that they would have been deceived 
by a forged si€J118,ture. But had the signature been forged, the check 
in due course would have come to the hands of the accused, as mentioned 
before, and the forgery discovered. The further evidence that these 
checks could not have been forged is that they were actually handled 
by the accused, deposited in the one instance, and cashed in the other. 
While this evidence is entirely circumstantial, it is of compelling 
force because, of the remarksble coincidence in the dates and the un
usual and odd a.mounts of these checks. There can be no reasonable 
doubt that the check for $21.18, which the bank debited against the 
account of the General Mess Restaurant Fund on July 28, 1933, is the 
check for $21.18 upon the sa.me bank which the accused deposited on 
the day before to the credit of the Guard and Service Company Fund. 
And the same thing I1D.1st be said of the check for $231.33 which the 
bank debited against the account of the General Mess Restaurant Fund 
on October 4, 1933, and the check for the like amount which the accused 
cashed at that bank on the same day. 

The conclusion is inescapable that, notwithstanding the unsworn 
denial of the accused that. he had made any transaction in the fund 
of the General Mess Restaurant after October 21, 1932, the date of 
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the last audit, he did after that date draw two checks to exhaust 
this fund, and converted their proceeds to his own use. Evidently 
he used these proceeds to replace funds of the Guard and Service 
Company which he had used after he had collected them at the pay 
table. This fund is intact and without shortages but the fund 
of the General Mess Restaurant which he admits having in his pos
session in October, 1932, is gone, and he offers not the slighest 
explanation as to where it went. 

Some sixteen years ago., the Board of Review, with the con
currence or The Judge Advocate General, held substantially as fol
lows: 

"Any adult man who receives large sums of 
money from others for which he is responsible 
and accountable., who wholly fails either to 
account for or turn them over when his steward
hip terminates, can not complain if the natural 
presumption that he has spent them outweighs any 
explanation he may give, however plausible., un
corroborated by other evidence." CM 123488 
(1918); Dig. Ops. JAG., 1912-30, Sec. 1563-2. 

This principle ha~ since been followed by the Board or Review and is 
applicable with added weight in the instant case where the a·ocused, 
the custodian of funds., which he admits that he had in his possession, 
offers no explanation at all as to what has become of them. 

7. At the time or the trial accused was 47 6/12 years or age. 
The statement of his service, as it appears in the Official Army · 
Register, is as follows: 

"Pvt. Btry F 333 F.A. 19 Sept. 17 to 27 Dec. 
17; 2 lt. Engr. Seo. o.R.c. 17 Sept. 17; accept
ed 28 Sept. 17; active duty 28 Dec. 17; l lt. 
C.E.N.A. 14 June 18; accepted 22 June 18; capt. 
C.E., U.S.A. 13 Sept. 18; accepted 25 Sept. 18; 
hon. dis. 29 Oct. 19.-1 lt. of Inf. 1 July 20; 
accepted 27 Sept. 20; capt. 9 Jan. 31; Q.M.C. 
25 Nov. 33. 11 
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a. The court was legally constituted. No errors injurious
ly affecting the substantial rights of the accused were committed 
during the trial. For the reasons stated, the Board of Review 
is ot opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence, and warrants con
firmation thereof. A sentence or dismissal is authorized upon 
conviction of violation or the 93d. or 96th Article of War. 

Advocate. 

To The Judge Advocate General. 
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WAR DEPAR"iMENT 
In the office or The Judge Advocate General 

Washington, D. c. 
,, 

Board ot Review 
CM 202212 SEP 2 6 .1934 

UNITED STATES } EIGH'IB CORPS AREA. 
} 
} Trial by G.C.M., convened at 
) Fort Sam Houston, Texas, 

Captain HAROLD K. COULTER ) :ruly 2, 3, and 5, 1934:e 
(0-573&), 23d Infantry. } DiBIIlissal. 

ClPilUON or the BOARD OF REVIEW 
TURNBULL, KING and HALL, J'Udge Advocates. 

l. The Board ot Review has examined the record ot trial in the 
case ot the orticer Il8llled above and sutmits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following charges and speciti• 
cations: 

CHARGE I: Violation ot the 95th Article ot War. 

Specification l: In that Captain Harold K. Coulter, 23d 
Infantry, United States Army, during all ot the here
inatter specified time having a lawtul wedded 'lrite, 
to-wit: one Frances Biddle Coulter, did, at 300 
Alameda Circle, Olmos Park Estates, Bexar County, 
Texas, on sundry and various occasions, between the 
lat day ot January, A.D., 1934, and the 1st day ot 
J..pril, A..D., 1934, willfully, deliberately, dis
honorably, unlawfully and wrongtully occupy the same 
bedroom with and have illicit seXWll intercourse 
with a woman, to:..w1 t: one Alice T. Morgan, said Alice 
T. Morgan not being then and there married to said 
Captain Harold K. Coulter. 

Specification 2: In that Captain Harold x:. Coulter, 23d 
Infantry, United States Anny, during all ot the 



(J?4) 

hereinatter IIJ)ecitied time having a lawful wedded 
wite, to-wit: one Frances Biddle Coulter, did, at a 
ranch near Campbellton, Atascosa County, Texas, on or 
about the 1st day or February, A.D., 1934, willtully, 
deliberately, dishonorably, unlawfully and wrongtully 
occupy the same bedroom with and have 111101t sexual 
intercourse with a woman, to-wit: one Alica T. Morgan, 
said Alice T. Morgan not being than and there married 
to said Captain Harold K. Coulter. 

CHARGE II: Violation or the 96th Article or·war. 

Specification l: In that Captain Harold K. Coulter, 23d 
Infantry, United States .A.rmy, did, at san Antonio, 
Bexar County, Texas, on or about the l~t day or 
December, A~D., 1933, dishonorably, wrongfully and 
knowingly tail and neglect to pay to Dr. Moody's 
Sanitarium, a corporation, the sum or $480.00, then 
and there owing by him, the said Captain Harold K. 
Coulter on his promissory note dated in August, 1933, 
in ravor ot said Dr. Moody's sanitarium, a corporation, 
tor balance or rant due for a house or said Dr. Moody-' s 
sanitarium, a corporation, at 511 Brackenridge Avenue, 
San Antonio, Texas·, from the month ot May, A.D., 1930, 
to the month ot August, .A.D., 1933, rented by the said 
Captain Harold K. Coulter, he, during all of said period 
that he rented said house, having rece1Ted trom the 
United States, money allowance tor the rental ot said 
quarters in the sum ot $68.00 tor each and every month. 

Specification 2: In that Captain Harold K. Coulter, 23d 
Infantry, United States Army, did, at Fort Sam Houston, 
Bexar County, Texas, on or about the 28th day- ot Febru
a:ry, A.D., 1934, willtully-, unlawfully and wrongfully 
cause and direct two enlisted men or the United States 
A.my, to-wit: Corporal George R. Perry, Campany M, 23d 
Intant:ry, and Priw.te First Class Ben E. Creel, Compan7 
:M, 23d Infantry, the said Captain Harold K. Coulter 
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being then and there the Commanding otticer ot said 
Company M, 23d Infantry, to obtain and procure trom 
the supply- sergeant ot their said company two auto
matic pistols, caliber .45, property ot the United 
States Government, and thereafter to remove trom the 
military reservation said two pistols, and being a:tmed 
with said pistols to act as guards and watchmen at 
premises, 300 Alameda Circle, Olmos Parle Estates, 
Bemr County, Texas, on the night ot February 28-March 
l, U34, said premises being private property ot a 
citizen and not government property-. 

Specification 3: (Finding ot not guilty.) 

ADDITIONAL CHARGE I: Violation ot the 95th Article ot war. 

Specification: In that Captain Harold IC. Coulter, 23d 
In.1'e.ntry, United States Army, during the hereinatter 
specitied time having a lawtu.l wedded wite, to-wit: 
one Frances Biddle Coulter, did, at a ranch near 
Cempbellton, Atascosa County, Texas, on or about the 
6th day ot November, A.D., 1933, willtully, deliberatel7, 
dishonorably, unlawtully and wrongtull:r occup;r the same 
bed with and have illicit sexual intercourse with a 
woman, to-wit: one Alice T. M:>rgan, said Alice To Morgan 
not being then and there married to said Captain Harold 
K. Coulter. 

ADDITIONAL CHARGE II: Violation or the 69th Article ot war. 
(Finding ot guilty disapproved by reviewing authority.) 

Spec1t1.cat1on l: (Finding ot guilty disapproved by reviewing 
authority.) 

Spec1t1cat1on 2: (Finding ot guilty disapproved by reviewing 
author! ty. ) 
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He pleaded not guilty to all charges and specifications, and was found 
gull ty or Speclf'ications l and 2 or Charge I, and of' Charge I; ot 
Specifications l and.2 ot Charge II, and or Charge II, Original Charges; 
or the Specification ot Charge I, and or Charge I; and or Speciticationa 
l and 2 ot Charge II, and of' Charge II, .Additional Charges. He was 
found not guilty ot Specification 3 of Charge II, Original Charges. 
No evidence ot previous convictions was introduced. He was sentenced 
to be dismissed the service. The reviewing authority disapproved the 
findings of guilty ot Additional Charge II and Specifications land 2 
thereunder, approved the sentence, and forwarded the record of trial tor 
action under the "8th Article of' War. 

3. The evidence tor the prosecution under the specifications of 
which the accused was round guilty, and such findings uot disapproved by 
the reviewing authority, may be 8Ul!IDarized substantially as follows: 

Specification l, Charge I, Original Charges. 

Colonel D. H. Biddle, u. s. Al'my', Retired, testified that accused 
married his daughter, Frances, about nine years ago at Fort Des Moines, 
Iowa, and that they were still married (R. 10-11). 

Mrs. D. L. Jensen, residing at 416 Resaca Street, Corpus Christi, 
Texas, testified that she is a houseWife and had been in the employ of 
Mrs. Alice Morgan at 300 Alameda Circle from October l, 1933, until 
about March l, 1934. Witnesa' husband made the appointment with Mrs. 
Morgan for this employment. He was also employed by Mrs. Morgan and 
went to work on the same day. 

Witness saw accused at Mrs. Morgan's house on the first day she 
wont to work there (R. 12). He had a key to the house and freque_ntl7 
had his meals there and slept there, on some ot Which occasion.a he was 
not accompanied by his wife. Witness had waked accused and Mrs. Morgan 
1n bed together in the "Pink room." in the latter's house at 300 Ale.med& 
Circle on or about February 25 (1934). On this occasion Mrs. Morgan's 
nine year old son, •Billy, .rr.,• had asked witness if ~e could go to 
SUnday school with another 11ttle boy. She knew that this 11ttle boy 
went to a Catholic school and that Mrs. -Morgan did not W!Ult her son to go 
to a Catholic church, so she went to the "Pink room" to ask her about it. 
The "Pink room." was distinguished trom the other roans by- the cover on 
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the bed and was the only room that had a double bed (R. l'l). She 
knocked on the door ot this room and it opened about six inches 
because it was not securely fastened. She saw Mrs. Morgan and accused 
in bed together from where she stood, about three teet trom the bed. 
Both called out her name and she recognized them by their voices (R. 18). 
She did not see their heads but saw their bodies trom about the shoulders 
down. Mrs. Morgan was on the other side ot accused. He we.a wearing the 
upper part of his pajamas and Mrs. ~rgan a nightgoq. She told Mrs. 
Morgan she was sorry and did not mee.n to disturb her. Mrs. Morgan said 
it was her own tault because she did not have the door locked but thought 
she did. Witness could not describe what the two were doing because she 
turned and walked away (R. 19). 

At another time, between January l and April l, 1934, Mrs. Morgan 
asked w1 tness one night to go to the "Pink room", where accused was 
asleep, and ask him to come down to her bedroom. She could not wake 
accused, who was hard to wake, and so asked her husband to go back and 
wake him (R. ro). She saw accused paas their bedroom on his wa:y to Ure. 
Morgan's bedroom but did not see him coming back. This occurred not 
merely once but several times (R. 21). Quite otten between these dates 
she had round accused in the double bed in the "Pink room• ot the Alameda 
Circle house 1ri th M.rs. Morgan and had waked him up to see that he got to 
work on time. They were dressed in nightgown and pajamas, the pajamas 
those ot Mrs. Morgan's diTorced husband (R. 22). Mrs. Morgan's child 
could have seen these peculiar actions on the part ot his mother and 
accused. He never walked in on his mother but would come to witness' 
room, wake her and ask where his mother llflS (R. 23-24). During witneas' 
employment in the home ot Mrs. Morgan she observed that the guests ot the 
house "Would neTer wake up in the same bed they would go to sleep in• (R. 58). 

Witness accidentally shot her husband on March 17, 1933, at 150, 
West Ashby Place, San .Antonio. She had not been prosecuted nor punished 
and was still living with him. She bad never been paid by Mr• .Morgan nor 
had she received anything to testify in the case, neither promise nor 
otter trom anyone (R. 24). 

Upon cross-examination by the defense, Mrs. Jensen testified that 
she had lived in San Antonio tor twenty-six years (R. 24). Prior to 
her marriage to Mr. Jensen about five and one-halt years ago her name 
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n.a Dora Louise Rohmar. Betore ahe waa employed by Mrs. Morgan she 
had worked in a telephone ottioe eight or nine years, and at one time 
had done extra work tar Mr. Wilson SOUthnll. Her husband got her the 
job at Mrs. Morgan'•• The tamily then consisted ot Mrs. Morgan and 
her eon "BillJ"'. 'l'hQ' liTK in a large house ot •around 21 roau• at 
300 Alameda Circle. .A. great many people emu out to see Mrs. li:>rgan 
(lil. 25). On the night ot J'ebl"l1Al'7 25 (1934) Mr•• Coulter n.1 at Fort 
Clark•. She and iler be> oh1l4ren came out to Mre. Morgan's •g,uite a bit•, 
and atayed two or three 48.ya at a time• .A.tone time she came trom the 
hospital and at&7ed about a nelc. .A.ccuHd came nth her to visit and 
stayed at night quite :trequenU.7. Kra. Morgan's boy n.a a couple ot 
years older than accused'• children. ~ere were two guest rooms in the 
ilame4a Circle house 1ha1 were occupied al.moat all ot the time by various 
people from tom (R. 27). Witneaa knew that Mrs. :Morgan was divorced 

· from her husband 'ad she had met him about two or three weeks atter she 
went to work tor Kn. ll:>rgall. It was tm or three months later when he 
tint talked to herd 300 Almeda Circle. On March l (1934) she and 
her husband lett Mrs. Morgan' a and went to Houston with "Billytt and Mr. 
Morgan, whereethe1 lived wi:th Ur. Morgan at the Le.mar Hotel tor the next 
three weeks (R. 32). 1'here ·Ur. Morgan paid her husband the salary Mrs. 
Morgan owed hilll. Ura. Morge.A had never discharged them (R. 33). She 
would not let the child go to Houston unless witneas ·went with him. .lt 
Houston ehe told Mr. Morgan that she did not think -Billy• was beina 
"raised up proper, in the proper atmosphere•. Mr. Morgan ttwasn•t tuaaing• 
about getting the child (R. 34), but was trying to get him raised properly 
(R. 33). While at the Lama~ Hotel she and her husband were receiviq 
a salarr trom Mrs. Morgan but Mr. J40rgan was paying the expenaea there 
(R. 36). Mr. Morgan did not g1Te her a hundred dollar bill in the 
presence ot hil boy (R. 34). She had :received no money tra:n him. since 
she lett Mrs. Morgan• 1 muplo7. Uter leaving Houston she went to San 
Antonio and had not since been anployed (R. 35), nor had ahe been to 
Mrs. Morgan's house d Al8llleda Circle or seen her (R. 36). Her salary 
at Mrs. Morgan's •s $35 a :month (R. 37). 

When they got 1n the car and wre leaTing tor Houston, wi tneaa told 
Mr. Morgan what she had seen and that ah• •did not think Billy was beina 
raised in a proper atmosphere•. Be told her that he wanted her to sN 
c~onel .Arrowamith aiid took her betore him where she made a statement 
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that day under oath. Mr. Morgan did not give her money to make this 
statement. She never did aee accused and Mrs. Morgan in the act or 
aemal intercourse. She •couldn't see exactly what they were doing" 
(R. 41-4.2),; 

While staying at the Lemar Hotel in Houston as the guest or Mr. 
Morgan, her husband always remained at the hotel wt th her throughout 
the night• and she denied that Mrs. Morgan had ever caught her in the 
hotel w1 th Mr. Morgan at 5:00 o'clock in the morning (R. 43). 

Mr. T. L. Jensen, residing at 418 Resaca Street, Corpus Christi, 
Texas, teatitied that he entered the employ of Mrs. Morgan on October· 
21, 1933, and remained in her emplo7 as a general utilit7 man until 
March 2, 1934 (R. 50-5l).. He worked at her house at 300 Alameda Circle. 
He had seen accused go to her roam there at night. One night there 
attar the first or the year, at the request of hia wtfe, he had waked 
accused in the •pink room" some time atter midnight to go down to Mrs. 
Morge.n's roan. .This room. had the only double bed in the house. He 
had first gone there to see llbo •• in the bed end had then told his 
wife th.at Mrs. Coulter was 1n there and that he had better not nke 
accused. His wife said that Mrs. Coulter n.s in the •blue room". He 
went back: and •witched on the light to find accused and his.little boy 
there. He told accused to go to Mrs. Morgan's room and accused turned 
off the light and walked out. Accused was in hia underclothes. 1fitness 
took him by the hand and showed him the way to go. Accused understood 
what witness woke him for. Witness saw him pass his own door, the 
second room trom Mrs. Morgan's, and when last seen he was going toRrd 
Mrs. Morgan's room (R. 53-54). 

1'1tneaa took breakfast to Mrs. Morgan and accused in the "Pink . 
roan"· one morning around the ~8th or J'ebruary (1934). He knocked on the 
door, told them he had their breaktast, and Mrs. Morgan opened the door. 
She n.s in her night£own, accused 1n pajamas. Mrs. Coulter was not in 
the house at the time -but had told him that she wa.a going to Fort 
Clark (R. 55). 

Accused tirst had a naster key to open everything in Mrs. Morgan•a 
house. Witneaa waa asked by Mrs. Morgan to get this ke7 trom accused 
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since they had no key to the house. Accused told him that he would 
have a key made tor himself. Accused did not contribute to the upkeep 
or expenses of this property. He stayed and elept out there •a good 
deal", but his wite was not there all ot the time when he was (R. 72). 

'When witness aaw Mr. Morgan yesterday or the day before it was 
because the prosecution had him there as one ot its w1 tnesaes. The 
prosecution had asked Mr. Morgan to keep in touch with him when he 
moved, and when Mr. Morgan had telephoned him and he had come up Mr. 
Morgan had said he was telephoning for the prosecution (R. 70-71). 

Mr. Morgan gave Yrs. Morgan a Cadillac and a Plymouth car tor 
Christmas, both new cars. Accused had one ot the cars tor awhile (R. 71). 

Witness testified twice at Colonel Arrowsmith•s investigation. At 
the first ti.me he did not know what it was all about and he did not AT 
anything because he did not want to bring Mrs. Morgan in (R. 57). He 
had never been in Mr. Morgan's employ. Mrs. Morgan paid his 88.laey. He 
and his wite had fifty or sixty dollars coming to them when they lett on 
March 2d and went to Houston. When they got there he asked Mr. Morgan 
it he "minded" paying him and getting the money tran Mrs. Morgan, and Mr. 
Morgan paid him the titty dollars due him (R. 58). Mr. Morgan had never 
ottered him any•inducement to testify, nor had anybody else (R. 59). 
They went to Houston because Mrs. Morgan asked them to go. Mr. Morgan 
wanted to take "Billy" there and she would not let him go unless witneaa 
and his wife went along (R. 58). 

Upon cross-examination by the defense, Mr. Jensen testified that 
since he was discharged from the Army he had been with th~ San Antonio 
Public Service Company for eight years as a bus driver and traimllan•. Re 
married first in 1925, and again in 1929. He got the job at Mrs. Morgan'• 
through the Alamo Dnployment Agency and went to work there on October 21, 
1933. 

People did not stay very often at the residence at Alameda Drive. 
Mrs. Coulter and her children were out there a great ma:ny times. J.ccused 
came with them. Other people came out and spent the night (R. 61). There 
were two guest roans in the house but they were not occupied allot the 
time. He could not say how many times he saw accused out there, "it 
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~:paned so :trequentl7". Witness tirst met Mr. Morgan at the house 
three or tour week• atter he went to •ork there. At some time in 
December Mr• .Morgan asked him about the "awtul mess out at the house". 
Re told Mr. Morgan he did not want to sar anything about it and Mr. 
Morgan said that he did not haTe to say anythiD£, he knew enough W'ithout 
beine; told (R. 62). This connrsation occurred when he took Mr. Ji>rgan 
to town in the car and then to the post to talk to Colonel ~•sm1th. 
Colonel Arrowsmith called witneaa in and swore him as a witness. He 
testified in the morn1ne; and said that he did not care to answer the 
questions (R. 63). He retuaed to answer because he did not want to 
implicate Mrs. Morgan. He did not know that he n.s caning there as a 
Witness. He had told Mr. Morgan that something was going on at the house, 
but 141'. Morgan·n.• not payine; him tor this intomation, and he ns giTing 
it although in the employ ot Mrs. Morgan who was paying his salary. He 
kne• there was ill feeling between the two (R. 65) • Mr. Morgan had told 
him that he wanted the child and he was giTing this intormation to help 
him get the child (R. &e). lhen he cane baclc trom Colonel Anonmith'a 
that morning, he told Mrs• .Morgan that he did not ,mswer the questions. 

At Houston-Mr. Morgan gue him. the t50 that Mrs. Morgan owed him, 
and attar the three weeks gan him $65 tor hia aalar.r. .A.t the time of 
trial he•• mrployed b7 Mr. :r. c. Retri~e, ReceiTer, aw.r· Coast Oil 
Caupany (R. 5'1). Mr. Morgan bad oalled Mr. Betridge and the latter had 
got h1m ~e jo'b. The lut time he had talked to Kr. Morgan was the da7 
before at the QU&dral1gl.e. Be had seen Kr. Morgan 'Rice since his trip 
to Houston (R. ~). Mr. Morgan had not •ritten him since he moTed to 
Corpus Christi and he had no letters that Mr. M:>rgan had written him. 
lhen he went to Houston and aaked tor a job he had no mone7 and Mr. Morgan 
gaTe hill t50 to go don to Corpus Christi until he got paid (R. eg). Be 
borrowed this and expected to pay 1t back. Kr. :U:,rgan had nenr gi'Yen 
hill tJ.()O in the presence ot the Morgan child. (R. '10). 

Speoitication ! 1 Charge Ia Original Charges. 

:roe Keaa, residing at 1419 St. Augustine, Lar~o, Te:xaa, tHt1t1e4 
that 1n February• 193', he na at Mr. Morgan's ranch •on this aide ot 
Pleaaan'ton", where he took care ot the house and cooked tor J4r. Morgan. 
He saw accused and Mrs. Morgen come down there· alone in the Cadillac 
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•about 6 to 7" on February 20 or 22, 1g34. They slept •over in big 
house". Mrs. Morgan was in the middle room.. He changed •one bed• in 
the middle room e.nd in the evening saw accused and Mrs. Morgan in one 
bed together. Accused told him he wanted breakfast at 7 o•clock, but 
he did not see accused 1n the morning since they lett the ranch at 
4:00 or 5:00 o'clock (R. 74-75). He did not talk very good English but 
did te.lk Spanish (R. 79). He did not know that he was going to ban to 
testify, but Mr. Morgan had told him to •tell the truth" (R. 81). 

Upon cross-examination he testitied that he bad been emplo7ed tor 
a year and t110 months by Mr. Morgan to stay on the ranch and take cara 
of the house. The ranch is 19 miles from. Pleasanton (R. 7:S). He 11ved 
in a 11ttle house about 30 feet from the 9big house•. Mr. Grady Peeler 
was at the ranch when accused and Mrs. Morgan came there at that time•. 
Accused and Mrs. Morgan drank two bottles ot whisky. At 1:00 or 2:00 
o•clock witness saw the light still burning (R. 76), and he went to the 
"big house" to turn ott the lights. He opened the door ot the roan 
where accused and Mrs. Morgan were and se.w them together in bed. Th• 
lights were then burning and he could not turn them oft and they ran all 
night and were still burning 11hen accused and Mrs. Morgan lett at 4:00 
or 5:00 o'clock in the morniIJ8 (R. 77). He had told Mr. Morgan about 
everything he had seen 1n that room.. Mr. Morgan had given him no mone7 
to come there and he was not worki?l8 for Mr. Morgan but tor the Ramilton 
Hotel tor the last t1IO months (R. 80). 

Grady Peeler testitied that he was a ranchman and last February was 
on what is known as the "Morgan Ranch" at Campbellton in Atascosa Count7. 
He had on the ranch at that time a Mexican by the name of "Meea• (R. 82). 
Accused and Mrs. Morgan came to the ranch one afternoon around February 
20. They were just getting out of their car and walking into the main 
building when he ceme by the house from the :pasture e.nd spoke to them. 
Later when he as around the house looking after the lighting :plant and 
the •water still", they were sitting 1n the kitchen (R. 83). He saw 
nobody elae there. '1\8 car that accu.sed and Mrs. More;an were driving, 
a new one belonging to Mrs. Morgan, the only car there, le:tt the house 
the next morning between 5:00 and 6:00 o•clock. Witness eaw them in the 
distance but could not aee ll'ho was in the car (R. 84). 
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Upon cross-examination by the defense, he testitied that this 
ranch house ia on the top ot a hill. The garage and servants• quarters 
are in a small building next to the main dwelling. He tirst saw accused 

. and Mrs. Morgan getting out ot the car around 5:00 or 6:00 o•clock in 
the afternoon. The house he lived 1n was just west ot the main dwelling 
(R. 85). There were lights 1n the ranch house during the night. When 
he got up in the morning it was dark and the lights in the ranch house 
were not on betore accused and Mrs. Morgan lett, but he could only see 
those on the west side ot the ranch house (R. 86). 

Specification 1 1 Charge II1 Original Charges. 

O'llder this specification the evidence shows that in May, 1g30, ao• 
cused rented tram Dr. Moody's Sanitarium, a corporation; a house in which 
he still liTed. During the past year the rent had been $30 a month, but 
betore that it was '40. He had been very much in detaul t and on August 
31, 1g33, he owed *'80, tor which he gave a note (R. 119-120, 123). Thia 
note was due on November 28 (1933) (R. 120, 123). Fran the date of the 
note until March 10, 1934., he paid the current rent on the premises, but 
paid nothing on the note. On the latter date he paid $!50 and there was 
a great deal of controversy trom then on as to how much of his payments 
were to be applied on the rent and how much on the note (R. 120-121). .A.t 
the Uu ot the trial he owed more money to hie landlord than he did in 
August, li33 (R. 122) • .lccused had been notified ot his default upon the 
note (R. 123), and two letter• in regard to the matter had been written 
to the military authorities, one to The Adjutant General 1n J'anuary, 1934: 
(R. 124). The prosecution askad the court to take judicial notice that 
accused was receiving a rental allowance ot $68 per month during this 
period (R. 12~). 

Specification 2, Charge II. Original Charges. 

Under this specification the evidence shows that on February 28, 
193', accused called by telephone Corporal George R. Perry ot Company M, 
23d Intentry, which company accused comnanded, and asked it there were two 
men who would like to volunteer to make some extra money ·by guarding a 
house for a friend ot his (R. 99). He told Perry to get two Govermnent 
pistols tran the auppl7 sergeant at the supply roan, which Perry did 
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without signing ror them upon telling the sergeant that the accused bad 
told him to get them (R. 100). Private First Class Ben E. Creel, of the 
same company, agreed to go with Corporal Perry (R. 105). Perry gave 
Creel one or the pistols (R. 100), and the latter went with accused and 
Mrs. Morgan in a taxi to Mrs •. Morgan's home. There Creel guarded the 
place from around 9 o•clock that night (R. 105) until about 7 o•clock 
the next morning, ror which he was paid $5 by accused (R. 106, 57). Mrs. 
Morgan paid this (R. 152). Perry went out later to Mrs. Morge.n's large 
house on Alameda Circle taking the other pistol (R. 100-101). Both 
Perry and Creel were about the house dllring the evening ( R. 57). Each 
had received instiuctions from accused to pick up people loitering about 
the place and to t1nd out Who they were (R. 103, 105). Accused had 
indicated to them that Mrs. Morge.n's house was to be guarded because ot 
threats made to kidnap her child (R. 103, 106). Both of them wore 
civilian clothes (R. 107, 108). The services they rendered were Tolunta1'1 
(R. 104, 106) • ..lccused•s first COlllmlllication to Perry was a request and 
not an order. Perry returned the pistols to the supply room on the 
following morning (R. 102). 

Specification, Charge Ii Additional Charges. 

Mrs. D. L. Jensen testified that she bad taken a trip about November 
(1933) to a re.nch near Campbellton, Atascosa County, Texas, in Which Mrs. 
Morge.n had some interest (R. 13). There were a number of people on this 
trip but those who spent the second night at the ranch were Mrs. Morgan, 
accused and Mrs. Coulter, the three children, witness and her husband. 
"They were drinking rather heavily" and were intoxicated. 1.n's. Morgan 
was eleeping in the front room and accuaed ill the middle room. About 2:00 
or 3:00 o'clock in the morning a.:tter they had gone to bed Mrs. Morgan came 
to witness and asked _her to get accused. She round accused 1n the double 
bed in the middle room and got him tor Mrs. Morgan, and accused and Mrs. 
Morgan then went back 1n the middle roan together (R• .J,4). M:ra. Morgan 
asked her to watch between the bedroom where Mrs. Morgan then na and 
that llhere Mrs. Coulter was asleep to see that Mrs. Coulter did not wake 
up and sueyrise her. Witness could. see Mrs. Coulter by a amall bedl1ght 
between the two double beds and watched her tor about thirty minutes while 
accused and Mrs. Morgan were in bed. together in the middle room. Mrs. 
Coulter wakened and called Mrs. Morgan by name but received no response. 
W1tness then took Mrs. Morgan by the arm and brought her out on the 
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oleeping porch. Mrs. Morgan and accused had then.been together "just 
about one hour", and she was in bed with him when witness took her out. 
She was 1n a nightgown and accused was in pajamas (R. 15). There was no 
light in the room and she telt tor Mrs. Morgan. In doing so she telt . 
accused. She knew it was he because she ha.d taken them in the room to
gether (R. 39). She "couldn't say what they were doing" in bed. Mrs. 

, I!organ went out.on the sleeping porch to sleep but insisted tha~ accused 
come out there with her. He took a quilt and a pillow out on the front 
porch and laid dollll 1n .the swing. Witness wanted him to go back inside 
and asked him it he would. not try to get Mrs. Morgan to go to bed. He 
eat on the edge of the.bed and talked to her tor ten or fifteen minutes. 
Then they left and went back to bed e.nd w1 tness went to bed. This was 
around the 5th ot November. She fixed the day because she knew it was 
two weeks after they went to work tor Mrs. Morgan on October 2l (R. · 1_6). 

' ~on croas-ex.amination by the defense, Mrs. Jensen testified that in 
this house 1n Atascosa County there were a sleepil:lg porch, bedroom right 
next to it, tront bedroau with two double beds, and a center bedroom with 
one double bed. On November 5, accused and Mrs. Cou1ter, Mrs. \Morgan, the 
three children, w1 tness and her husband retired around midnight. Mrs. 
Coulter was ,sleeping 1n the trout roan. where the two double beds were. 
'ro watch her wi tnesa went to the lower hall between the t'IIO bedrooms and 
was then dressed in a nightgown (R. 29). Her husband had gone to bed and 
ahe was sleeping on the sleeping. porch with him and the three children. 
Mrs. Morgan, accused and Mrs. Coulter were drinking that night and were 
intoxicated. Mrs. Morgan staggered When she walked. Witness and her 
husband were not drinking. Mrs. Coulter went to bed tirat, accused a short 
time attar (R. 30) • Mrs. Morgan retired about the same., time. The nee.rest 
light was 1n the room where· Mrs. Coulter was sleeping, the door ot Which 
1188 closed. Tb.ere 11811 a Slllul hall. between this room a11d Mrs. Morgan's, 
and no light 1n Mrs• Morgan' a roam. Witness opened the door or this room 
and closed it after she got ·1n. She could not see accmed and Mrs. Morgan 
1n bed together but knew they were there since she bad t.'lken them in to
gether around 1:00 or 2:00 o•clook in the morn1ll8 (R. 31). She •tched · 
Jl:rs. Coulter because she •• working tor Mrs. Morgan (R•. 37). 

Ur. '.?. 1. 1ensen teutitied that there was a party out at the Morgan 
ranch near Cam..,bellton around Novder 5, 1;33, about two woeka atter he 

}, 
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went to work tor Mrs. Morgan. · Those who were there on the second night 
were accused e.nd Mrs. Coultert Mrs. Morgant "Billy" Morgan, and accused's 
children, witness and his 1rite. The Mexican there.was Joe Mesa. Witness 
went to bed that night around 12:00 or 1:00 o'clock (R. 51) on the first 

, bed on the sleeping porch. There are three bedrooms.: Mrs. Jensen 
brought Mrs. Morgan into the bedroom adjoining the sleeping porch around 
1:00 or 2:00 o'clock in t:qe·morning. There are big double glass doors 
between, both wide open, and he could see the bed his 1rife took Mrs. · 
Morgan to. There had been a good deal 9t drinking but neither he nor his 
wite had been· drinking. Accused came out after w1 tneas' wife brought l!rs. 
Morgan out (R. 52). He sat down on the bed and talked to Mrs. Morgan for 
about ten or fifteen minutes or so, and •petted her and quieted her down•. 

· Then both ieft together. Mrs. Morgan was in a nightgown (R.' 53). . · 

Upon cross-examination by the defense, Mr. Jensen testified that all 
he saw was that his wife brought Mrs. Morgen out and that accused came 
out, sat down, and talked tor about five minutes (R. 59). His own wife 
was dressed. There was a light burning in the kitchen. Mrs. Coulter "Was . 
supposed to be in the room facing the lake" and Mrs. Morgan n.a •supposed 
to stay" in the room with her. He could not aee that room, and he did not. 
see Mrs. Coulter at any time that night after he went to bed (R. 60-61). 

' ' 
4. The .evidence for the defense may be summarized substantially as 

1'ollowa: 

Mrs. Alice T. Morgan testified that she was a housewife and lived at 
. 300 Alameda Circle. She was legally divorced 1':rom Mr. Morgan by decree 
dated J'Uly 17, 1933 (R. 144). The divorce waa obtained by her upon grounds . 
of incanpatibili ty and men.tal al1d physical cruelty. She had one child 01' 
nine years of age, William Ferguson Morgan, J'r., the custody 01' whom was 
given to her. A financial settlement was nade by division or the colllllU?lity 
property e.nd the payment to her of a certain amount or mon_ey as her separate 
estate (R. 145). Mr. Morgen at a later date had tried to change the 
financial settlement by trying to force her to give h:illl a part or her 
property that he had settled upon her at the time of the divorce (R. 146). 
He had taken away fro.!!1 her a ranching property at Campbellton in Atascosa 
county, Te:.r.as. After her divorce she continued to live in he~ old residence 
at Alameda Circle. Before her divorce she had entertained ~tticers there 

,, 
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and had aened them Yi th food and drinka. Mr. Morgan knn ot theH part1H 
and participated in them. After the divorce there were quite otten 
quarrels and diaturbancea between them. He threatened to aue her tor the 
child, kidnap the eh1l4, ahoot her, burn down her house, and "turn the 
underworla looH• on her (:a.· 14'7). Be aa1d it would onlr cost $2ES to ban 
her kill.a. 

Accuaed•a tamil7, consisting or Mrs. Coulter and her two children, 
came out quite often to visit her and her ehild both before and since the 
divoroe. Thie friendship between her tamil7 and accused and hia temil7 
had beeu going 011 onr a period ot 7eara. Accused'• children were congenial 
and pla7ed together Yi th her bo7 (R. 148} • On some occaaions she nnt to 
accused tor adrtce about the automobiles, or turniahing the houae, or aome
thing that she did not kn.ow an,-thing about. She did -not know that Mr. 
Morgan waa Jealous ot thia triendl7 usociation between the two families• 
.&.bout Chriatmaa ot last year she had ·Dora and Tam J'enaen as H?"f'8Jlta in 
her house. Later on ahe discharged them because ehe heard they were testi
tpng and •lying again.it• her. She could not •reCOlllllend their truth or 
nracit,-• and 110ul4 not beline them under oath. She indulged in intox1-
cat1ng drinlca, but did not know it ahe ever lost the mental control ot her 
tacultiea b7. such indulgence (R. 14?). 

WUnesa denied that between the dates ot J'anuaey l .and J.pril l, lgM, 
accused had ever occupied a room with her at her home at 300 Alameda Circle 
in San .Antonio, Texas, and while occup7ing thi• room, had improper relatiou 
or aexual interoourae Yi th her. She dmied that about February l, 1g34, 
accused had ever occupied the same room Yi th her at a ranch house near 
Cempbellton, J..tucoaa County, Texas, or had illicit relations or aexual 
intercourae W1 th her there. And she further denied that she hacl ever had 
improper auual relat1on11 ·with accused either at Alameda Circle or at a 
re.nch house at Campbellton, Tems. She had made a trip to her ranch houae 
at Campbellton. Yith accused and Mrs. Coulter, one ot their children, and 

.· her on child, and had apent the night 1bere. The lighting e711tem uaed at 
the ranch made it in;>oasible to turn on one light and have it bui,i (R. 150). 
~o or :more lights muet be tumed on before the system will operate. She 
thought maJlT times that her son would actuall7 be kidnapped and she had 
asked accused it he could get someone to watch the house becauae people 
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had been seen around there. :thJst ot ell she teared that Mr. Morgen 
would take her child. She was surprised that Mr. Morgan came to the 
Corps Area Commander and made complaints against accused (R. 158). 
Mr. Morgan had remarked to her referring to accused's transfer: •aod 
damn it, I got the job done•. And he said that he would put accused 
•on hie teet• it he resigned. 

Witness made a trip with accused down to the ranch near Campbellton 
about the latter part ot February, 1934, in her Cadillac· car. She went 
to Tilden, stopped by the ranch on the way back to san .Antonio, hunted 
tor about an hour, came in to the kitchen to drink a bottle or beer, 
and then came to town. On this visit they saw Mr. Peeler .,n the back 
porch at dusk (R. 155r. Shortly atter that they lett. Mr. Peeler was 
toreme.n tor Mr. Morgan on the ranch. .lt the time ot the trial he. na 
working tor Mr. Morgan's brother, Mr. T. P. Morgan. She knew a Mexican 
boy by the name ot Joe Mesa who worked tor Mr. Morgan on the ranch. Sh• 
denied that on that trip she occupied a room 1fi th accused and had aexual 
intercourse With him. 

Upon cross-examination 111 tneSB testified that she knew accused ns 
charged with adultery- nth her (R. 155), and that the charge ns made at 
Alemeda Circle 8.lld also at the ranch near Campbellton. Mr. Morgan paid 
t,2, 500 tor the diTorce end it was "more or less• by mutual agreement. 
She tirat met accused 'three or tour years ago, and he •tarted coming to 
her house a year or two ago (R. 156). 11"nen she and Mr. M:>rgan •split up 
domestic relations", he gave her the house at Alameda Circle end a note 
tor $100,000. In his contract he was to give her $5,000 cash also. Sh• 
got an addi tiona.l amount but not that emount. She got a Cadillac car at 
Christmas. Mr. Morgen gave her the Plymouth car. 

Witness we.a in Chicago last week. Mr. Morgan paid tor that trip, 
and when she Yired him tor eno~ money to come back he sent it to her 
(R. 157). 

Mr. Peeler, the toranan ot the ranch, had a one-fourth interest in 
the cattle, the Southern cattle Company operating it e..t that time. It 
was in the latter part ot February that she made the trip to the ranch, 
drank a bottle or beer, and cmne back. she bad made quite a number ot 
trips to that ranch and accused and various o'ther people had been with 
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her (R. 1:59) •.. That was the only trip in J'ebl'Ual'J'. She remanbered 
go1Dg down 1n J'ebruary W:i th a lady and gentleman. That •• &D)ther 
trip but wa1 on the same date. She end accused came into town and 
went back to the ranch w1 th other people. That waa the only- date in 
J'eb:ru&17. She was than aak:ed by- the prosecution and replied aa follow,s 

"Q. Didn't you go down at ll ·or 12 o'clock at night1 
didn't you run out ot gas; didn't ca:pta:1ll OouUer. 
go in the ranch and get gu; didn't you stay- there 
that night; didn't you hUllt there? 

.&.. Yea." 

Mr. Morgan told her about go:1llg to aee General MacJ.rthur in 1faahillgton to 
atop this trial, and also mentioned Senator Sheppard and Senator Oonnall7. 
She interred trom his remark, "God damn it, I haTe got the job done", 
that he was satisfied with the trenater ot accused away- trom there .. 
(R. lee>). He told her that he did not like •the atmosphere at the house 
tor hb child"• 'Under the diTOrce agreement he had the right to see the 
child at cer'\e.in times, but she had denied him the child when· it inter
fered w1th his achooling or he n.a not well. She frequented the night 
oluba, "'l'he Metro Bar" and "Sb.adowland", a good deal. .A.ccueed had taken 
her to maJl1' parties at those no places. She had neTer paid the chacka. 
l'hen in Chicago the ho weeks before, she had receind one telegram and 
one note from accuaed, both of which she had deatroyed (R. 161). She 
notitied him that aha could not appear in this court end testify unleu 
it was· a closed trial, and he agreed to get a closed trial tor her. She 
had been out to "th• little brown houae on BUrr Road", the "Bl'flcke:nridge 
houae", w1th accused and. w1 th other people. She did not know who owned 
1ihe houae (R. 168). She n.1 there once w1th accused playing poker (R. 163) 

Upon redirect ue.mination wi tnesa testified that :Mrs. Coulter and 
her children had been over to her house on Alameda "DriTI" HTeral times 
a week. "Man7 times" accused 11t1uld come w1th her. She had "many timaa" 
Tisited Ura. Coulter at her hane and quite otten accueed Yould be there. 
:ur. Morgan agreed to pay tor the 41vorce to get 1t (B. 16'). Since the 
41vorce there had been conatant friction and ill feelillg beincm thtllll, 
part1eularl7 onr the custody- ot the child. Mr. and Mr•• :enaen •tarted 
to work tor her on o.otober 21., 1933, and worked until the middle ot 
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March, she thought. She learned at Houston that Mr. Morgan wa.a ttb.aTing 
comnunications• with them e.tter he brought them onr to the post. 'l'he;r 
stayed one week' in Mr. Morgan's hotel in Houston while her •baby• na 
there. She got her "bab;r• and understood that they ata;red two weeks 
longer. They had not worked for her since. 1'he "brown house on BUrr 
Road• n.a ecme 11ttle house Mr. Wilson Southwell had tor the public 
(R. 165) • She went there once or twice with accused, one day to a 
poker game when there were six or aeven guests. Mr. Morgan •nted to 
get her out of town before "the trial, and paid her n;r to Chicago to 
get her out ot town. She came back because she was subpoem.ed. R• 
told her that if she came out here and testified, capta.in. Scott (trial 
judge advocate) promised to tear her to pieces. He also told her that 
he would stop payments on the note it she came out here and testified, 
and she bad not receiTed her payment that month (R. l&e). 

Upon recroaa eDmination (by Captain Scott), ahe teatitie4 that ah• 
recalled the conversation he had with her at the otfiee ot her attorney, 
Mr. Douglas Lawley, at 'Which Captain Pamle7 and Kr. M:>rgan were present. 
She recalled that he told her he did not want tQ embarraaa and humiliate 
her b;r putting her on the atand, and that he would let her go, aa tar 
as he 11as concerned, but that his subpoena would hold aood until the 
time she lett. .And ahe recalled that Kr'. Lawley called her up and told 
her the detmse would need her, and that captain Scott had told Mr. Lawlq 
she could not leaTe (R. 167). 

Upon enunination by the court w1 tness teatitied that Kra. Coulter 
and her bab;r were at her heme the day before. 

Upon recross exemination witneaa hatified that since accused had 
been restricted to the 11.mits of hia quarters and the post ot ~rt sea 
Houston, she bad quite otte Tiaited hie quarters at night. She spent 
the night there before she went to Chicago, and had been in constant 
communication 11'1th him. He called her up after the charges were aerT'ed 
on him, and she and her 11ttle boy called captain Scott. 

Upon redirect eDmination witneaa teetitied that Mrs. Coulter waa 
present at the house with accused when she spent the night there (R. lea). 

Upon recross examination Yitnesa testified that last year at a part7 
at "Shado~land•, Mrs. Coulter, in public before accwaed, Captain Voaa, 
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the latter's present wite, Nell White, and various others, accused her 
ot intidelU7. At the time Mrs. Coulter was not well• sht n.s juat 
released trom the hoapital and was drinking, and we.a very- much in a 
hpterical condition. She was then recuperating in witness• home trom 
a recent operation. She viaited witness• house the nert day and 
apologized tor hartng created a seen,. She aaid she did not know what 
ahe said. That aatistactorily explained the matter to witneaa (R. 1e;). 

Will ism. T. Morgan, :rr., aaid that he did not understand the meaning 
ot an oath, but did underatand what it was to tell the truth, n.1 going 
to tell the truth, and knew what happens to little boys that do not tell 
the truth. Upon this quali!ication he was sworn and teatitied that he 
was the son ot Mrs. ilice Morgan and lhed at 300 .ilemeda Circle. Re 
knew the accused (R. 170). Re wa.1 in the •low 4th" grade at school and 
could read and write. Re remsnbered going out Alameda Drive in a car 
Yith hil tathtr and J4rs. Jenaen. That morning hi• "daddy" gave Mr. Jensen 
aome money, and in the afternoon he aaw hil "daddy" give M:ra. Jensen 
aome money. He could ee• only- the top ot the bill, but thought it was a 
hundred dillar bill (R. 171). 

Thereupon the proaecution (Captain Scott) stated that in view ot the 
pititul 1ituation in the case, and in view ot the tact that he thought it 
ttutterl7 reprehensible and contemptible" to put a little child on the 
stand on an occa1ion ot thia aort, he na not going to crou-exsmint him. 
'?h• det~nae then 1tated thd the reaaon the child wa1 called in waa be
cause hi• mother•• honor was at atalce; that it was better tor him to be 
called and teatity to the paaaing ot money between his tather and the 
1,rvanta than to have his mother's honor queationeda and that the defense 
1n bringing him up as a Yi tneaa had &>n, so realising that a child ot 
that age kn.on nothing but to tell the tl'Uth (R. 172). To thia the pro
Hcution replied that it wa, w1 thin the knowledge ot the coun the in
tluence that can be bro1J8ht to bear on a small child living under thia 
unfortunate domeatic situation, e.nd the preaaure that can be brought to 
bear, and that 1t n.a "pertectl7 outrageous• to put a child ot hia age 
on the stand, a thing he had never attn done 1n a military court bet'ore 
and hoped never to aff done again. 

t71>on enmination by the court, the w1tneaa testified that he Y~d 
be ten year, old 1n A.uguat (R. 173). 
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Mrs. Arthur F. Shell testified that she lives at eo2 l!:ast OUenther, 
. San Antonio, Texas, and knows accused. She will haTe been emplo7ed 

aixteen years by the San Antonio Rubber Stamp ComP8l17 on .&.uguat 1. She 
employed Mrs. :ensen in the shop tor two days. In the early- tall ot 
1933 ahe received a telephone call tor Mrs. lenHD trom Mr. Morgan, who 
lett a note tor her (R. 174). 

Upon croaa-ezmaination. ahe testified that Bh• •took it tor gnnted• 
1t was Mr. Morgan because he aaid that was hi• name. 

Upon redirect u:mn.ination Bhe tHtitie4 that Mra. :enaen •• m;plo)'e! 
at the shop either two or three day-a about the firat of september. 1'11• 
telephone conTeraation n.a about ~wo weeks after ahe lett. 

Upon recroas•eJm111Dation w1 tneu testitied that she remembered ihiB 
ao well because she made a note ot the phone call. Shortlr atter Mrs. 
:ensen worked tor her she tried to locate her tor work and could not find 
her. Witneea' e113Ployer, Mr. Wilson s,,uthwell, reminded her ot thia (R. l?l5). 

Frances Biddle Coulter teatitied that she ii the wite ot accused and 
residee at 5ll Breckenridge .Avanue, San J..ntonio, Texas. She haa known ltr'a. 
Morgan about tour year•, and Ter,r well aince her diTorce. She baa Tiaite4 
her house very- ottan, mostly- atter her diTOrce. 1'here 1a a friendahip 
between her family end Mrs. Morgan'•• 1'hey have man7 interest• together. 
Their children play together. Mrs. Morgan haa been a very lonesome wamm 
and baa asked accused tor advice on ditterent things. Theae included the 
ranch Mr. Morgan wanted to take a war trcm her; turniture in her home Yhich 
cost about a hundred dollars a month, and which he •regulated• and •cut 
down eJI)enaes•; automobiles out or order Which he had sent to. the ahop 
and cared tor; and he trained her son in hia riding c.laH. Sh• had Hen 
no change in the character of Mra. Morgan's conduct since the abaence ot 
her husband atter her divorce. She knew Mr. Morgan Tery slightly-. She 
had attended parties When Mr. and Mra. Morgan were present. :r.tra. Morgan 
gaTe one large party at which Mr. Morgan and his brother, Mr. !. P. Morgan, 
became drunk: and objectionable and were asked 11a leaTe. 'litnea• ha4 
attended partiea at the "Shadowland" night club. Upon. being ask.eel it 
ahe had become hysterical on one occasion at thia club, and it ao, ·to 
explain the circumstances, she said that a short time betore that she. ha4 
been operated on and was •veey nervous and hy-aterical and very- aick" atter 
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coming fran the operation. She had two violent nerTous chills (R. 177) 
and Mr. Morgan came to her llhortl7 arter she had gotten out of l>ed and 
made the remark that •they were haTing an atta1rw. He "}>oiaoned" her 
mind against her husband and Mrs. Morgan, her friend. It ahe nid 
1U11thing unkind it was because Mr. Morgan told her a lie• and it she 
"had been sober" ahe "Would have thrown it out as rubbiah which it 1a•. 
She had noticed •abaolutel7 nothing but triendly relation.a• between 
accused and Mr,. Morgan. She had never seen accused aloll.e in a bedrom 
with Mrs. Morgan at 300 Alameda Circle or elaew'here. The children were 
with them ltpractically always" w'hen they visited at the Morgan house. 
Nothing had ever happened betore the eye1 ot the children in the Morgan 
house detrimental to their nltare (R. 178). She bad nenr heard accused 
make d1rogato17 rlllllrka about Mr. Morgan 1n the preaence ot Mrs. Y:)rgan'• 
child, and, turthermore, J4ra. Morgan would not allow it (R. 180). WitneH, 
accused, their child, and Mrs. Morgan and her child made a vi1it to 
the Morgan ranch at 08.mpbellton about the 4th or ~th of November, 1933. 
There waa a large party the day betore and moat of the people went home• 
.A.ccuaed. 19:t:t in the afternoon to play polo and came back tired. He had 
been up all the night betore pulling an automobile out ot a ditch. Uter 
ht Call18 back they sat in the kitchen and later on all went to bed. Wi tne11 
and Ura. Morgon slept in the front room, accuaed in the middle roan, and 
the children in the back with the maid. Mr1s. Morgan nnt to bed at the 
same time witneaa did and did not leave the room that night to go to the 
other rooma. Witneaa nnt to the other room during the night when 1t na 
dark and Mra. Morgan was then asleep in the bed nen to her (R. 181). 
Nothing iq,roper happened between accuaed and Mra. MQrgan. Witneae •• 
in a position to know that nothing happened. 

Upon croaa-examination W1 tn.e11 testified that ah• did not think Jrtra. 
Morgan lett the roan (R. 182) but that she could not say poa1t1Ttlf• She 
could hardly be e:x,peoted to like Mr. Morgan after what he had done w 
her famil;r. She •• any from hane from Mar 4 to 13 (1934), and from 
November 30 to December 13 (1933). Sh• went to Fort Clark: this year and 
atayed three weeka (R. 183) • 

.Accused.,.. sworn at his own request and testified that he knew Mr•• 
Morgan (R. 184) "fairl7 well•. She got a divorce from her husband on the 
ground, o:t: "mental cruelty•. There had been a friend1hip e:a:iating betwee. 
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the Coulter and M:>rgan fem~ for a period of over tour yeara. They 
have been on numerous parties together at the Army post and at 300 
Alameda Circle. Mrs. Morgan had come to him for advice about certain 
business affairs. 

About the last day ot February Mrs. Morgan called him up about 
9 o•clock. Sha was crying e.nd was frightened. The servants nre going 
out tbat night and she did not want to leave the houae alone. People 
had been loitering around there. She had seen them and other people had 
aeen thm. "Most everybody around there had seen them.• She was in a 
very hysterical mood (B. 185}. He celled his company e.11d asked it there 
were some men who wanted to make SCll18 money, and engaged one man there 
as a guard trail about 9:30. Mrs. Morgan got in his car and they '1'8Jlt to 
pick up this man and took him to Alemda Circle where they told him lib.at 
he was supposed to do. It was a •voluntary proposition• that the soldiers 
came out. Mrs. Morgan gave him $5, and he gave it to the soldier (R. 186). 

A.bout Saturday noon, Novanber 4, his t8ll1Uy and Mrs. Morgan.ta tamU7 
made a trip to Mrs. Morgan's ranch at Campbellton. They hunted birds 
that atternoon, had dinner, and retired that night about l o•clock. He 
ns awakened by a wreck on the CaIIXPbellton road end helped get a car back 
on the road, atter which he did not go to bed. He played a polo game 
that atternoon at San Antonio and returned to the ranch atter dark, about 
8 or 9 o•clock, at which. time all the guests were gone except hia rite 
and her son, :Mrs. Morgan and her son, and the lwo aernu:ita, _the J'enaena 
(R. 189}. The lighting system there is a Kohler s7stem, and two or more 
lights are neceaaary to get light. 

He dcied that on thia oocaasion he had •any dishonorable, unlawtul, 
wro:ngtul H:r.ual 1ntercouree Yi th Mrs. Morgan•. 'l'h• two ladies alept 1A 
the front roam. 

In the latter part ot l!'ebruar.,, Krs. Morgan had a new ca.r on lhich 
she wanted to get aome mileage, and she wiahed to get aome air. He was 
going to Tilden, a matter ot a hundred miles, to look at a polo horse. 
They lett about l or ls30, drove to Tilden, saw the horse, and stopped 
in at the ranch about 4 o•clock. They went in, •tilled several gun.a•, 
and went out to shoot aome bird• in the atation wagon (R. 190). · '!'her 
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came back in, got a couple ot bottles ot beer, and were in th• kitchen 
When ur. Peeler came, in and talked to Mrs. Morgan tor a tew minutes. 
The main reason tor aWPPins in there was w get a saddle tor Mrs. Morgan 
to take home and to secure a huntiDg dog which belonged to her. 'fhe7 
lett tor San .Antonio bringing the dog W1 th the. 1bere they went to 
her hcne and then back to ton, stopping 1n at the "Metro• about 11130 
that night. This n.a the only occaaion aince the tirat ot the 7Mr that 
ah• had been at the ranch and ahe anted to set a number ot her peraonal 
ettects that had bHn out there tor about a 7ee.r. 'nley did not han 
:mnoh time 1n 'the atternoon and "th• 1ort1ns ot books and such etteoh 
required qui'te a bit ot time"• .Be danild that on thil viaU he had 
illicit Hzual. 1DtercourH with Mra. JIO:rpn. 

He denied that he had illicit acual 1Dtercouree with Jira. Morgan · 1 

a't,her hame, 300 .&lamed& Circle, between the da'tea ot 1anll&r1' ud .April, 
1;34. (R. Ul), 

He waa preHnt on or about Chriatmaa ot laat r-r llhe:a Mra. CouUer 
.became h71tarioal, Kra. Coultar had attended th• part7, the tirat one 
attar returni:DB trom the hospital, and prob&blJ should not haT• gone, but 
attar ahe •• there she had aenral d!inka ud became slightly 1Dtoxioated 
and h7aterical. Sh• atraightaned the matter out the. next day (R. 1;a). · 

U,pon croia-eDmination 1'1tn,11 teatitied that he had Httled the 
debt to the Moody Sanitarium satistaotor1l7 to Mr. Mood7, The mon17 h• 
was charged w1th owi:DB last .A.uguat he had paid w1 th a note renewed at 
their request the previous saturda7 (R. 193). 

The trip to the ranch with Mr. Brady and a lady was five or six 
hours after the trip around :February 20, when it is alleged he and Mrs. 
Morgan s;pent the night there, end was :practically on the same day. He 
was not down there alone over night. His ,rite at the time was in Fort 
Clark (R. 194). 

He told the men llho were guards about Mrs. Morgan' a house to get 
:pistols. He was the custodian ot the :pistols and had the reaponsibili ty 
tor them (R. 195). · 
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While hi• wife was at J'ort Clark he HCorted Mrs. Morgan at several 
partie• and was spending a great deal of time in her house. While hi1 
rife n.1 in the hoapi tal frm Novaber 30 to Iiecsnber 13, 1Q33, he was 
at Mrs. Morgan'• house when they had occasion to go sa11111here. They 
went to night club1 three or four times and out to visit friends aenrel 
tillHe lie 1pent a good deal of time at the "Metro• with Mrs. Morgan (R. ZOO). 

' 
i,, Before entering upon a diacueaion of the evidence, o.ertaiD. mie-

cellauov.1 JU.Uera ·reJ.aUng to the trial may be mentioned. 

Wha the court convened on the morning ot July 5,- 1Q34• tor the last 
da7 ot the hearing, the trial judge advocate announced that he had a 

f comaunication which he believed should be read to the court. 1 He then made 
a atataent aubstant1all.7 as follon: On the evening of July 3 the defenn 
requested certain w1 tneaaea they desired, one of whom was General Hagood 
(the eppointillg authority), all4, a1 General Hagood was preauaed to be 
leart:aa, the defense counsel drew up a depos1tion asldllg certain queatioDJ1e 
Among theae questions 0D17 the following are ot interest here: 

"'fhird i11terrogato1'7: Do you know :Mr. William -r. Morgan of 
san Jlltonio, Te:ma? 

:rourtb. interrogatory& Did you have one or more conferences 
1r1th Mr. Yorgan during the epr1ng ot 1934, relative to captain 
Harold I'.. Coulter, 23rd Intantry? · 

J'ifth .1nterrogato1'7: Did Mr. Morgan requeat you to atop 
the court"'JIUtial proceedings against Captain Harold JC. Coulter, 
!!rd Intutry? 

Sixth interrogator71 Did you direct that the militar,. 
police picket and watch the groullds or Mrs. William r. Morgan'• 

· reaidaoe at .llae4a Circle. San .4.ntonio, Texas? 

seventh interrogatory: It your answer to foregoing is in 
the negative, who did? 

Eighth 1nterrogato171 Did ,-ou offer Captain Harold K. 
COulter, 23r4 Infantry, the choice of receiving pv.niahm.ent 
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under the 104th J.rUole ot War, or trial b7 Gelleral Court
llu'Ualt 

ltin'th interropto17: • Did Captain Coulter eleot to. r ... 
ceiTe punillbact un4er 'the 104th .Artiole ot Wart" 

!here were no croa1-interrogatoriea b7 the proHouUon. 'l'he form ot 
deposition with the interrogatories •• transmitted to the Commanding 
General, Eighth Corps .tree. (Major General Be.good), b7 letter aigned bJ' 
the trial judge advocate, Captain. Scott, dated Jul.7 ,, l9M, in which 
he requ.Hted that 'the test1.lll0n7 of Major General. Hagood be taken upon 
the atw.ched deposition 1n view ot the tact that it was understood that 
he was about to leave the vicinity- temporaril7 and hie presence had been 
requested on J'lll7 5 b:, ·the detenH. The request •a returmd b7 '\he 
tollowing iJ:\clorscent ot Headq,uarters ll:ighth Corps J.rM.: 

"l. 'lb• w1 tneas desired b7 the detenae ia the . 
Appointing Authority, is superior to the Court, does not 
come w1 thin 1ts jurisdiction, and the Court baa no 
authority to ccapel his attmdance. He 1a also the Re
viewing A.uthori ty. The proceedings ot the Court are not 
Till.id w,.til they- have receind hia aJ;)proval and 1 t would 
be contrary to good order and 11.Uitary discipline for 
hi.a to do GJ"thing at this time that might aubaequently 
tmbura.•• him 1n his action upon the proceedings. More
over, 1 t is belined that the testimony or the w1 tneH 
would be 1mmaterial and unnecesaary. 

2. 1'he Corps Area Comna.nder theretore declines 
to direct the witness to apJ;)ear before the court and 
declines to direct anyone to take his deposition.• 

'l'he trial judge advocate further stated that the court, 01' course, 
- realized that the anawers to the eighth and ninth interrogatories dealing 

• with whether ·or not Captain Coulter was ottered the choice 01' punishment 
under the 104th J.rticle ot War or a general court"".1118.rtial, and Whether or 
not he elected to do ao, were beat shown by the papers themaelves. H• 
then tendered the papers to the defense in their entirety, with the 
stipulation that they were the original papers and came from his posaeaaion 
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(R. 135-138). 

It thua appears that t.he t ..t1mo117 ot the appointing author1t1. 'tho 
waa also the reTiewing authoritr. was desired in the capacit7·ot a 
w1 tness tor the deten•• and was denied. There 1• J:I.O proh1b1tion that , 
one who has appointed the court and anticipates that he 1'111 act as 
reviewing authori t,' in a certain case may not in that cue appear as a 
W1 tneae tor the defense. While a member ot the court may J10t continue 
as such and participate in i ta tindinga it he 1• the accuser or appears 
aa a w1 tneaa tor the prosecution. without nullitying its. proceedings 
(A.W. e). there ia no prohibition that he shall not appear u a Witness 
tor the. defense and he may- be called and used as such a w1 tneaa w1 thout 
loss ot his el1g1b1l1ty as a member ot the court. And it a member ot the 
court can appear aa a witness tor the detense without d1squalit1cat1on · 
1D. the duties he 1a called upon to perform aa such member, certainl7 
the appointing authorit7 may appear as a witness tor the defense nth~t 
d1aque.l1t1cat1on. in the duties he may .later pertorm as revienng authorit7. 
The retusal ot the appointing ·authorit7 to permit hiJuelt to be used as 
a w1 tnesa tor the detenae na unwarranted as a matter ot law and might 
have been highl.7 preJud1c1al to the rights or the accused but tor the 
tact that the teatimo117 sought from h1111. was not material to th• issues ot 
the ease. 

The original documents relating to the action under the 104th .lrticle 
ot War tendered b7 the prosecution to the detenae tor introduction in. 
eVidence as the beat evidence of the matters upon Which information •• 
sought by the eighth and ninth interrogatories submitted to the appointina -
authorit1. were later ottered in evidence by the defenae, received, end 
marked "l)etenae Exhibit No. 511 (R. 2l3). They show that a ccm:munication 
tran the ottice ot the Corps .Area Cammander. Eighth Corps .A.rea, to 

. Cap:tain Harold x. Coulter, 23d Intant17, elated May 15, 1934, charged that 
on or about the lat day ot February• laat, a~ a ranch near Campbellton, 
Atascosa County, Texas, he waa guilty ot certain oftensea o:r an immoral 
character· 'llb.ich had been made the subject ot an investigation by the Corps 
Area Inspector. 1he comnunication recited that he was te.miliar with the 
allegations made against him and had been shown a copy or the charge• 

" prepared as a result of that investigation. It turther stated that, in 
order to avoid a public scandal, which would involve innocent parties, 
the Corps Area Comnander had decided to auepend action 1D. the matter ot" 
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a general court-martial and to proce~d again.at him under the 104th 
ArUcle ot War; and that, in accordance w1th the proviaiona ot that 
Article, he •• therebr given an opportunity- to demand trial by general 
court-martial, and should a"tate by indoraement thereon, llhether auch · 
trial were dmanded. B1 1n.doraement dated May 171 193', accused re
queate4 that compliance 111. th the communication be suspended until 
canpletion ot :maneuvers or he was able to consult his attorney- and the 
1ndiTidual• concerned. R• 11as granted a reasonable time in which to 
npl7, and under c1ate ot Ma7 22, 193'1 did repl7 substantially as tollon: 
He did not deaire a aettlement ot the matter under the 104th Article ot 
War. He invited attention to· the tact that the charge set forth in the 
'baaic letter•• no part of the charge reterred to Lieutenant Colonel 
Williama (~Teatigatill6 otticer) tor investigation under paragraph 33; 
J&anual. tor Courte-11artial 1 and e:z;preaaed the belief that it the charge 
wen 1nn•tigated •• contemplated under the paragraph mentioned the 
inveatigation would tull7 eJX>nerate hill and obviate the necessity- tor 
further action. And he concluded wi'th the s"tatement that, it the 
auggestion made in the precedi:DC pare.graph were not ginn tavo:re.ble 
consideration, he then dHired a trial b7 general court-martial (Defense 
lbhibit No. 5). . 

The comnent ot Captain Scott, trial judge advoc~te, upon the act 
ot the defense in putting upon .the stand l'illiem T. Morgan,. :rr., a child · 
ot nine years ot age, the son ot Mr•• .Uice '?. Morgan (R. 172-173), recited 

· 1n paragraph ,, supra, waa whollf uncalled tor under the circlJUtancea , . 
and n1 objectionable. Co:ument as to the weight to be given to the testi
moD7 ot the child would not have been improper in final argument but it 
na out of place when :made at the time the testimOey n.a receind, an~· the 
language used b7 the trial judge advocate. in his reference to the action 
ot the detenee in callillg' the child as a witness was intemperate and 

( without justification. However, thia error ot the prosecution is not 
considered to haTe injuriously- attected the substantial rights ot the accused• 

. . 
, 6. The :proot of the sexual misconduct of the accused, a married man, 

111. th J.lice T. Morgan, a woman not his wife, alleged in Specitication 1 ot 
Charge I, Original Charges, and the Specification, Charge I, Additional 
Charges, rests upon the testimoil.7 of.Mr. and Mrs. J'ensen, the two servants 
or MJ;s. Morgan. 'Ozader the first of theae two specifications,' which alleges· 
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misconduct at Mrs. Morgan's hane near Se.n Antonio betnen January l 
and Aprill, 1934, their testimony shows the following: Accused had a 
key to Mrs. Morgan's house 1n San Antonio, end frequently had his :meals 
there e.nd slept there. His wit~ was not always present on these occuiona. 
He had been aeen goiJJg to Mrs. Morgan's bedroan at night. Mrs. ·.Ten.sen 
had quite frequently round accused 1n bed 1'1th Mrs. Morgan in the morning 
e.nd had wakened him so that he could get to his work on time. Mr • .Ten.sen 
had teken brea.ktast to accused and Mrs. Morgan 1n the "Pink room" about 
tbe l~th ot February, 1934. Mrs. Morgan had opened the door when he 
lcnocked.1 She was in a nightgown and accused in pajamas. Mrs. Coulter 
was not. in the house at that time. Mrs. Jlorgan had several times asked 
Mrs. Jensen to get accused to come to her bedrocm at night. J.t one time 
Mrs. Jensen was unable to waken him and asked her husband to do 1t. · Thia 
he did and helped-accused, who was dressed in hia underclothes, to :tind 
the way to Mrs. Morgan• s room. On or about February 25, 1934, Mrs • .Ten.sen 
had occasion to speak to Mrs. Morgan one morning and knocked on the door 
ot the "Pink roC111•. .This room was the\ only one in the house that had a 
double bed.· The door happened to be insecurely fastened and ewung open 
about si::z: inches when she knocked on it. She aaw accused and Mrs. Morgan 
in the bed together. Accused was wearing the upper part only of his 
pajamas and Mrs. Morgan a nightgown.- Mrs. Jensen could not describe what 

• they were doing pecause she turned and walked away. 

Under the other or these t110 specifications, which alleges misconduct 
at the ranch near Campbellton on or about November 5, 1933, the testimony 
or Mr. and Mrs. Jensen shows the following: Mrs. Morgan and her little 
boy, accused and his wife and their t110 children, and the two servants 

· spent the night at the ranch. There had been considerable drinking by 
Mrs. Morgan, accused and his wite during the evening e.nd they were 1nto::z:i
cated. Mrs. Morgan end Mrs. Coulter were sleeping in the front room e.nd 
accused was 1n the double bed in the middle rooa:L. About 2 o•clock in/the 

. morning atter all had gone to bed Mrs. Morgan came out to Ura. Jensen on 
the sleeping porch and asked her to get accused. She found him in the 
double bed in the middle room.. He ·and Mrs. Morgan then went back in the 
middle room together and Mrs. Morgan asked her to watch between. thia·room 
and that where Mra.' Coulter was sleeping to see that Mrs. Coulter did not 
wake up and surprise her. Mrs. Jensen watched Mrs. Coulter for about 
thirty minutes while accused and Mrs. Morgan were in bed together 1n the 
middle roan. Mrs. Coulter wakened e.nd called Mrs. Morgan. Mrs. Jensen 
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then Yent- inw the room Yhere accused end Mrs. Morgan Yen, telt in the 
bed tor Mrs. Morgan, and in doing so tel t accused. She took Mrs. Morgan 
by the arm and brought her out on the sleeping porch. The two had been 
together about an hour. Mrs. Morgan was 1n a nightgown and accused in 
pajamas. 

The proof of the sexual misconduct or accused Yith Mrs. Morgan 
at the ranch near C8Jlll)bellton on or about February 1, 1934, · alleged in. 
Sp•c1ticat1on 2 ot Charge I, Original Charges, rests ~on the testimony 
of the Mexican boy, .Toe Mesa, with some corroboration in that ot Grad7 
Peeler• and sh01fs the tollOYing: Accused and Mrs. Morgan reached thi• 
ranch iu a new car late one atternoon about February 20, 1934, and Yere 
Hen by Mesa and Mr. Peeler upon their arr1Tal and during the evening• 
.&.bout l or 2 o•clock in the morning Mesa aaw a light still burning in 
the ranch hou.e and Yent in to turn it ott. He opened the door of the 
roam where accused and Mrs. J.t>rgan. Yere and aaw them together in bed. 
The new car that accused and Mrs. lt>rgan were dr1Ting was aean by both 
w1 tnesses leaving the place the next morning between :S and 6 o•clock. 
The discrepaitcy in dates between the allegation and the proof is not 
considered material since the testimony ot all witnesses, including those 
ot the detense. indicates that there was no misai,prehension as to the 
particular occasion referred to. 

unsuccessful effort was im.de by tha defense to wee.ken the testimony 
ot the two .Tenaens and the Mexican, J'oe Mesa, by crosa-examillation in an 
attempt to sboY that they had received money trom Mr. Morgan. Sane ot 
the testimony ot Mrs. .Tensen appears upon first impresaion to be lacking 
in plausibility and difficult to believe, particularly that wherein aha 
states that Mrs. Morgan called upon her in the night, not once but HTe:t·aJ. 
times, to get accused to come to her bedroom. It seems strange that J4:ra. 
Morgan would call upon a aervant to do this when it might naturally be 
expected that she w::,uld Yiah to conceal any such viaita by accused, but• 
since the testimony of both ot these servants indicates that she must 
have known that her intimacies Yith him were Yell known to them, it ia 
obvious that she considered any attEllll)t at concealment quite unnecessary'. 
She seems to have made use ot the servant to pertorm thia aervice tor 
her as freely aa she would for the perto:nnance or any other and usual 
service. Neither the .Ten.sens nor .Toe Mesa testify to haTing seen accused 
and Mr&•• Margan in the a.ct ot sexual intercourse, but they have testified 
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that the two did occupy the same bedroom or bed togetter on various 
occasions as alleged. In offenses of this nature it is a generally 
accepted principle of law that "the circumstances must be such as will 
lead the guarded discretion of a reasonable man to the conclusion that 
the offense has been COI!lllitted, and should be so cogent as to exclude 
any reasonable hypothesis except that of guilt", and further that, "if 
the facts shown can be reconciled with innocence, they are insufficient 
to sustain a conviction". 2 Corpus J'Uris 23; 1 Ruling Case Law 648. 
If the testimony of these Witnesses for the prosecution be accepted as 
true and the principle just recited applied to the circumstances they 
have described, there can be no question but that the offenses were 
conmitted by the accused as alleged. Consistent with his pleas of not 
guilty the accused has flatly denied the commission of the wrongful acts 
alleged. That Mrs. Morgan should make a flat and unequivocal denial, 
as she did upon the witness stand, was quite to be expected. Upon the 

·race of the record of trial no substantial reason is apparent to support 
any serious question as to the truth of the stories told upon the stand 
by the two Jensens and the Mexican boy, Joe Mesa. The court hnd the 
opportunity of seeing these Witnesses face to face and observing their 
demeanor upon the stand, not only upon their direct examination, but under 
a sharp cross-examination in llbich a futile effort was made to show that 
in their testimony they were moved by prejudice or self-interest• .And 
the court relied upon the truth of their testimony. The Board of Review 
sees no reason to do otherwise. 

It is provided by .Article 499 of the Texas Revised Cr1lllinal Statutes 
that: 

"'Adultery• is the living together and carnal inter
course with each other, or habitual carnal intercourse 
with each other without living together, of a man and 
woman When either is lawfully married to some ~ther 
person." 

The evidence in this case does not show that accused and Mrs. Morgan lived 
together, but it does go far to show, under Specification l of Charge I, 
Original Charges, that, while they did not live together, they did indulge 
in habitual carnal intercourse. It is not necessary, however, to detennine 
whether or not the offense alleged in this specitication is adultery under 
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the local law~ since the aexual misconduct ot which the accused is con
victed is unquestionably such as to dishonor and disgrace him personally 
as a gentleman, seriously to compromise his position as an officer, and 
to ex:h.ibit him as "morally unworthy to rsnain a member of the honorable 
profession of arm.a•. His acts must at the very least be considered those 
ot •indecorum• which indicate a lack of the "moral attribute conmon to 
the ideal o:rticer and the perfect gentleman•, and as such are punishable 
as violations of the 95th Article of War. M.c.M., par. 151~ · 

tl'nder Specification lot Charge II, Original Charges, the evidence 
ahowa that on August 31, 1933, accused was indebted to Dr. Moody's 
Sanitarium, a corporation, tor house rent in arrears to the amount of 
$480, and that he executed a note in that amount to the corporation, 
Which note beceme due on NovEmber 28, 1933. He defaulted in payment 
upon the maturity ot the note, and, el though he was notified of this 
default and complaint of it made to the military author!ties on two 
separate occasions, he made no payment on the no'te until on March 10, 1934, 
he made a paJment of $50, which was $20 more than the current rent then. 
due on the premises. The allegation of the specification that he received 
from the Government during the period ot his occupancy of this house a 
rental allowance of $&a per month is not an element of the offense charged 
which required proof, but is mere surplusage. The court could not well 
take Judicial notice that the accused was actually •receiving• such an 
allowance during the period, as it was asked by the prosecution to do, 
but its inability to do so .is inmaterial. The neglect of the accused to 
comply W1 th the pranise of payment ma.de in his promissory note unquestionably 
reflected discredit upon the service and 1a a matter for which he is properly 
punishable aa a violation of the 96th Article ot War. 

Under Specification 2 ot Charge II, Original Charges, the substance 
of the offE111se of which. the accused was ·convicted is not that he caused 
and directed the t110 enlisted men to act as armed guards tor private 
property, but that he did cause and direct them to procure Govermnent arma 
trom the supply sergeant, remove thEm tro:m the reservation, e.nd devote 
them to a private and 'llholly unauthorized use. This offense is proP,erly 
punishable as a disorder to the prejudice ot good order and military 
disei_pline in viola~ion ot the 96th Article ot war. 

-31• · 
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7. At the time of the trial accused was 38 8/12 years of age. 
The atatsnent of his senice as 1 t appears 1n the otf1c1al A:rmy Register 
1s as follows: 

"Pvt. and corp. Co. E 3 Inf. Ohio N.G._ 19 J\me 16 to 
23 J'Uly 17.-Z lt. of Inf. 14 J'lme 17; accepted 24 
J'Uly 17; l lt. 14 J\l.ne 17;·capt. (tElllp.) l D~c. 17 to 
21 Oct. 19; ca.pt. l .Tuly 20; A.c. 1 J'Uly 29 to 21 Aug. 
29." 

a. The court was legally constituted. No errors affecting the 
substantial rights of the accused were conm1tted during the trial. :ror 
the reasons stated, the Board of Review is of opinion that the record 
ot trial 1a legally sufficient to support the findings of guU"7 and the 
aente.nce, and warrants confirmation thereof". A sentence of diamiaaal 
is mandatory upon conTiction or Tiolation of the 95th Article of War, 
and is authorized upon conTiction of violation of the 96th Article of 
War. 

'· ·' ..{. C''·' ~.__, ,., 
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