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EXPLANATORY NOTES 

1. References in the Tables and Index are to the pages of this 
volume. These page numbers are indicated within par en theses at the 
upper corner of the page. 

2. Tables III and IV cover only the specific references to the 
Articles of \Var and Manual for Courts-Martial, respectively. 

3. Items relating to the subject of lesser included offenses are 
covered under the heading LESSER INCLUDED OFFENSES rather than under 
the headings of the specific offenses involved. 

4. Cita tor notations ( Table V) - The letter in ( ) following 
reference to case in which basic case is cited means the following: 

{a) Basic case merely cited as authority, without 
comment. 

(b) Basic case cited and quoted. 

( c) Basic case cited and discussed. 

( d) Basic case cited and distinguished. 

{j) Digest of case in Dig. Op. JAG or Bull. JAG only 
is cited, not case itself. 

(N) Basic case not followed (but no specific statement 
that it should no longer be followed). 

(0) Specific statement that basic case should no longer 
be followed (in part or in entirety). 

5. There is a footnote at the end of the case to indicate the 
GCMO reference, if any. 
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DEPARniENr OF THE ARMY 
Office of The Judge Advocate General 

Washington 25, D.C. 

CSJAGH CM .339004 

UNITED STATES AAA AND GUIDED MISSILE CENI'ER ~ 
v. ) Trial by G.C.:M., convened at 

) Fort Bliss., Texas., 13, lij. 
First Lieutenant JOHN JOSEPH 
SHEA, 0-2032965, 9393rd Technical 
Service Unit, White Sands Proving 

) 
) 
} 

September 1949. Dismissal. 

Ground., Las Cruces, New Mexico ). 

OPIUION of the BOARD OF REVmf 
0 1CONNOR., Sh'ULL, and LYN:::H 

Officers of The Judge Advocate General's Corps 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion, to The 
Judge Advocate General and the Judicial Council. 

2. The accused was tried upon the following Charges and Specifica
tions: , 

CHARGE: Violation o.f the 95th Article of War. 

Specification 1: In that First Lieutenant John J. Shea, 9393rd 
Technical Service Unit, White Sands Proving Ground, Las 
Cruces, New Mexico., did, on or about 30th November 1948, 
with intent to deceive the Commanding General., and Post 
Exchange Officer., Fort Bliss, Texas., officially report or 
cause to be reported to the Fort Bliss Exchange Officer a 
purported inventory for the month of November 1948., of the 
stock pertaining to the White Sands Proving Ground Post 
Exchanges which official report ~as known by the said 
Lieutenant John J. Shea to be untrue and false. 

Specification 2: (Same as Specification 1, except that the date 
of the offense is 11 30 December 194811 and the month of the 
inventory is 11 December 11 }. 

Specification 3: In that First Lieutenant John J. Shea, 9393rd 
Technical Service Unit, ~Thite sands Provine Ground., Las 
Cruces., New Mexico, while act.ing as the duly appointed 
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Post Exchanee Officer of White Sands Proving Ground and 
Oro Grande, both in New Mexico, both of which post 
Exchanges were under the jurisdiction and command of 
the Commanding General and Exchange Officer, Fort Bliss, 
Texas, knowing shortages to exist in the cash and merchan
dise stocks of both of said Post Exchanges, and having 
a duty to report said shortages to the Command.ine General 
and Exchange Officer, Fort Bliss, Texas, did between about 
15 November 1948 and about 25 July 1949, agree and conspire 
1·rith one James H. Townsley to wronefully and unlawfully 
hide and conceal said shortages from the said Commanding 
General and Exchange Officer, Fort Bliss, Texas. 

CHARGE II: Violation of the 93rd Article of War (Finding of not 
guilty). 

Specificat,ion: (Findine of not guilty). 

CHARGE III: Violation of the 96th Article of War. 

Specification l: In that First Lieutenant John J. Shea, 9393rd 
Technical Service Unit, White Sands Proving GroW1d, Las 
Cruces, New Mexico, having knowledge of the incorrect 
inventory of the White Sands Proving Ground Post Exchange 
property, as submitted by him as Post Exchange Officer of 
the Vfuite Sands Proving Ground Post Exchange for the month 
of November 1948, did on or about 30 November 1948 and 
thereafter, v;rongfully, unlawfully, and willfully, conceal 
certain property shortages of the Post Exchange and did 
fail to disclose and make known the same to any- person in 
the military authority under the United States, to the 
prejudice of good order and military discipline. 

Specification 2: (Same as Specification 1, except that the date 
of the offense is "31 December 1948" and the month of the 
inventory is "December"). 

Specification 3: (Finding of not guilty). · 

Specification 4: In that First Lieutenant John J. Shea, 9393rd 
Teclmical Service Unit, White Sands Proving Ground, Las 
Cruces., New Mexico, exchange officer, ffldte Sands Proving 
Ground, Las Cruces, New Mexico, did at White Sands Proving 
Ground, Las Cruces, NEnT Mexico., on or about JO December 
1948 knowingly and willfully allow Mr. J. H. Tomsley ·to 
falsify records of the White Sands Proving Ground exchange 

2 
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inventory for December 1948 by changing .figures in said 
inventory record, with the intent of co.ooealing shortages 
in said inventory record which had been disclosed by the 
exchange inventory. 

Accused pleaded not guilty to all Charges and Specifications. He was 
found not guilty of Charge ll and its Specification, and of Specifica
tion 3 of Charge lII; and gullty of the remaining Charges and Specifica
tions. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
or War 48. 

3. Evide.ooe • 

a. For the prosecution. 

In June of 1948, accused was assigned as an assistant to Major 
Charles M. Bro1m, the Post Exchange Officer at Fort ID.iss, Texas, and 
placed in chare~ of a branch post exchange located at 1Thite Sands 
Proving Ground (hereinafter called White Sands Exchange) (R 31,32,39). 
At approximately the same time, :Mr. James H. Townsley was appointed 
civilian manager of the White Sands Exchange (R 34,92). 

The White Sands-Exchange received its supply of merchandise, other 
than perishables, from the main exchange warehouse at Fort Bliss. The 
"White Sands Exchange sent a truck to Fort Bliss to haul the merchandise 
and the individual who received the merchandise signed the warehouse 
requisition invoices (R 46-48). Daily reports were ma.de by the mute 
Sands Exchange to Fort Bliss (R 34). Prior to 1 Janil.8.ry 1949, inventories 
of the \Tuite Sands Exchange were taken monthly by the post exchange 
personnel and quarterly by a team of impartial officers. After 1 January 
1949, inventories were taken quarterly by the exchange personnel and by 
a team of impartial officers. In taking inventories the exchange personnel 
entered on inventory sheets the quantity, stock rrumber and description 

· of each item in stock, together with the retail price. On the occasions 
when a team of officers made an inventory, the officers made an independ
ent count of the quantities on hand and inserted their mm figures. The 
figures on the inventory sheets were then extended in the exchange office. 
At such time the inventories were available to accused and Townsley. 
Arter the inventories vrei:-e completed they were forwarded to the account
ing officer at the r.iain post exchange at Fort Bliss (R J6,37,45,46,203, 
204). 

Sometime after the accused took charge of the 1ihite Sands Exchange 
a shortage of approximately 0270.00 occurred in the "Snack Bar" and a 
Board of Officers was appointed to make an investigation (a lOJ). 

3 
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Du.ring November 19.48, there were two "break-ins" at the mute 
~ands Exchange, the first occurring on 15 November 1948, the second on 
23 November 1948. To1msley1s attention was called to the first 11 robbery11 

by a broken hasp on the north window of the building :which he discovered 
at seven-thirty in the morning. He telephoned the officer of the day 
and, upon entering the exchange, checked.the safe, finding it locked. 
From the appearance of the stock, nothi.."lg was missing. Townsley telephoned 
Major Brown and ,·ras instructed to take an immediate inventory and use 
it as the official inventory for that month. Townsley personally super
vised the inventory and discovered that they were approximately ~~25.00 
or $J5.00 short, not an unusual shortage (R 99,101). On the occasion 
of the second 11 robbery, 11 Toimsley was awakened at 1 :30 in the morning 
by military police. Upon his arrival at the post exchanie, he inspected 
the stock and the only thi~ missing was a wallet valued at about $7.00. 
There ·was in stock, however, considerable high-priced merchandise which 
might have been removed without its absence being detected. Townsley 
remained at the post exchange the rest of the night and the next morning 
telephoned Major Brovm who ordered an immedia.te inventory taken. The 
accused crune in while they were ma.kins the inventory but took no part 
in it except that he later helped To-vmsley and "Mrs. DeAmata" to "extend" 
the figures. The inventory disclosed a shortage of ~1,670.-00 (R 101-102, 
137). 

When told of the shortage, accused exclaimed, wpor God's sakes cover 
it up, we--" or "I"-- (/Jownslei( couldn 1t swear as to his exact word) --
111 can't stand another investieation. 11 {R 103) Accused went on to say 
that he did not believe the shortage actually existed; everybody was 
tired and 1;orn out when the inventory was taken and it was possible that 
they had made mistakes (R 157). Townsley interpreted accused's remarks 
as an order and did not report the shortage to Fort Bliss (R 102). 
Carrying out accused's instruction Townsley raised the quantity of cer
tain items in the inventory and called the attention of the accused to 
the manner in which he was "covering up," remarking that if the shortage 
was not cleared up by the December inventory they were liable "to get 
burnt." The accused did not forbid Townsley to make the changes. Townsley 
pointed out in court various alterations that- he made in the inventory of 
24 November. On page B-700, at line 4, of the inventory, the number of 
Bulova watches was raised from 3 to 13, an increase in the value of these 
watches of about $490.00. Similarly, on page B-20275, the mimber of 
Proctor toasters was raised from one to two, an increase of $17.75;" on 
page B-20301 the number of Jackson shirts was raised from 4 to 14, an 
increase of }39.00, and the number of military shirts was raised from 4 
to 14, an increase of $122.50; on page B-20320 the number of slips·on 
one line was raised from 4 to 14, an increase of $31.00, and on another 
line from 3 to 13, an increase of $39.00; and on B-13341 various items, 
such as radios, shotgun, moving picture camera and projector, valued at 

4 " 
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$576.00., were listed although not in stock. These changes and addi
tions were made ttunder the direction of11 accused (R 106-110,22l; Pros 
Ex 3). 

The inventory of 24 November was received "int.he norm.al course of 
business" by Mr. R. c. Rodan., Office Manager of the Fort Bliss Post 
Eicchange (R 203.,205,207). At that time the accowitability of the ill1ite 
Sands Exchange was ~58,520.21. The inventory as submitted was :)58,841.39., 
reflectine an overage of ~321.18 (R 207). The inventory was accepted 
as a 11 true picture of the inventory record" of the ·t.Jlite Sands Exchange 
as of tb.'lt date (R 205). 

A few days after the second "robberj," the accused and. Townsley made 
11 a cash cowit11 of the safe and discovered a deficit of approximately 
~70.00. This discrepancy was in addition to the $1670.00 shortaee 
disclosed by the inventory of 24 November. The cash shortage was in 
the money which Tovrnsley., as branch manager., had been given for the 
purpose of making change. After discovering the shortage he took his 
personal money and placed it in the safe. Accused did not order Townsley 
to make the repayment but Tm'msley was afraid that if he reported the 
loss of th~ money from a locked safe he would probably lose his job and, 
a.cyway, he knew he would have to reimburse the exchange (R 104.,122). 
At that time only Townsley., the accused., and Mrs. De.Amata., had access 
to the locked safe. Mrs. DeAmata worked in the office, kept the records., 
ca.shed checks, made change for the girls, and fixed the bank deposits. 
She resigned from her job in June or July., 1949 (R 105). According to 
Townsley, Mrs. DeAmata vra.s suspected of dishonesty. ~Thile working in 
the retail sales department Mrs. De.A.ma.ta was found on one occasion to 
have rung up only ~25.00 on her cash register·, on a. $30.00 sale; on 
another occasion a shortage of ~10.00 was discovered in her cash bag. 
The following day there was another ~5. 00 shortage. The shortage in- · 
creased each day until it reached $25.00 and then, on pay day., her cash 
was correct. It was apparent that she was borrowing from her cash. 
Shortly after this incident she left the exchange (R 181-183). 

The next inventory at the White Sands Exchange was taken on 28 
December 1948 (R UO). The inventory records remained in Tmmsley1 s 
hands for 48 hours after the inventory was taken. The inventory dis
closed an even greater deficit than the $1670.00 shortage discovered in 
November. Townsley showed accused the December figures and "/thei7 
decided to do the same thing as {!;hei7 had before on the November 
inventory. 11 They thought that on account of the large amount of mer
chandise on hand, between $48,000 and $60,000., they might have overlooked 
something (R 106,107.,111). \'lith the consent of accused., Townsley ma.de 
various changes in the inventory (R 111.,114). On page C-26625 of the 
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inventory Townsley listed JOO cartons of Camel cigarettes and 150 cartons 
of Chesterfield cigarettes for a total or $675.00. On page C-26635 he 
listed various items including cameras and luggage for a total of $494.50. 
Similarly on page C-39931, he listed other items including several fish
ing rods and a coaster wagon for a total of $174.25. The amo\Et of the 
"write-ins" on the four pages totalled $1443.75 (R lll-ll3,221; Pros Ex 
4). Twenty-four hours after the inventory was completed it was forwarded 
to the Fort Bliss Post Exchange (R 114). The inventory of 28 December 
was received by Mr. Rodan in the normal course of business and accepted 
as a "true picture of the inventory records" at the Uhite Sands Exchange 
as of the date taken (R 203,205-207). The inventory submitted totalled 
$31,668.23; accountability as of that date was $)1,872.26, reflecting a 
shortage of $204.03 (R 208). · 

After the inventory of 28 December 1948 was taken, monthly inventories 
were discontinued and quarterly inventories substituted. The next inventory 
was taken on 17 March 1949 (R 114,115). After·the inventoryine; officer 
ar..d a clerk completed a page of the inventory it was brought in to Tovmsley 
an~ 1ccused for extension of the figures. There was no reason to doubt 
the accuracy of the count ma.de except for minor discrepancies. After 
receiving the inventory Townsley, aided by accused, ma.de various changes 
in it by raising the quantities of the items listed (R 115,116,221-222; 
Pros Ex 5). The inventory, as received in the normal course of business 
at Fort Bliss, totalled $31,020.55. The accountability of the White sands 
Exchange as of 17 March 1949 was $31,203,81, reflecting a ~hortage of 
~183.26 (R 206-208). , 

A special inventory was taken on 29 March 1949, due to the fact 
that Major Yiade, then Post Exchange Officer at Fort Bliss, was transferring 
accountability to his successor (R 35,36,117). The inventory was made 
by officers and once again, with the sanction of accused, Tmmsley altered 
the inventory by raising the quantities of various items shown on the in
ventory (R 117,119,222; Pros Ex 6). After the alterations were made the 
inventory was forr-rarded to Fort Bliss where Mr. Rodan received it in the 
ordinary course of business (R 205). 

The next regular inventory was taken on 16 June 1948, and it revealed 
a shortage of between ~4,400 and 04,500. Tm-msley ma.de several alterations 
in the inventory, raisin& the quantities of various items of merchandise 
(R 119-122; Pros Ex 7) •. As received in the normal course of business 
by Turr. Rodan at Fort Bliss, the inventory totalled $49,957.39. The 
accountaliility of the 7ihite Sands Exchange on 16 June 1948 was C50,J04.07 
so th.s.t a shortaee of $346.68 was reflected (R 206-208,210). Accused had 
no knowledge of the alterations made by TO\\nsley in the 16 June inventory, 
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being on leave at tha~ time. To~msley contended, however, that he had 
been 11 led to believe" that he should cover up the shortages (R 120,121). 

Townsley further testified that after the changes were made in tile 
inventories of 24 November 1948, 28 December 1948, 17 March 1949, 29 
lia.rch 1949, and 16 June 1949, they did not accurately reflect tte true 
condition of the Whi.te Sands Exchange. On several· occasions during the 
period in which the alterations were made, Townsley discussed the changes 
with accused (R 121). Townsley thought that accused physically assisted 
him in changing two or three of the inventories but he was not 11 absolutely 
positive" (R 126). Accused did not assist him on the November inventory 
but he did on the December inventory (R 126-128). Townsley was convinced 
in his own mind that the $1670.00 shortage revealed by the November in
ventory was the result of the "robbery" (R 139). In order to help reduce 
the shortage T01msley endorsed his pay checks over to the exchange and 
drew only part of his salary. Between 1 November 1948 and 15 May 1949 
his salary totalled :)3,000.00 and by 15 May he had turned over $1369.00 
to the exchange (R 122,141,142). Townsley "personally did not believe 
the Lieutenant [_a.ccuse§ has derived one red cent from the shortage." 
(R 165). Furthermore, Townsley asserted he did not derive any personal 
gain from the shortages. During the period he was repaying money to the 
exchange he deprived his family and himself of a great many necessities 
(R 166,167). Townsley denied that one of the inventories, made in March 
1949, and shown to the accused, disclosed no shortages. He did not 
remember accused saying, "Jim, it is good to see that we are getting 
control again." However, he identified his signature on a document con
taining his sworn testimony in the course of ,vhich he had admitted that 
accused made such a statement (R 162,163). 

On or about 24 July 1949, Townsley wrote a letter to John Couturie, 
the General Manager of the Fort Bliss Post Exchange. In this letter 
Townsley revealed the cash shortage at the ~Tuite Sands Exchange, which 
by then he had ms.de up, and the merchandise shortage. He told about 
the $1670.00 shortage Tlhich existed after the "robbery" and that he had 
been ordered to ncover it up." He asked that an investigation be made 
by either the FBI or tra CJ]) (R 95-97,184,185; Pros Ex 2). As the result 
of this letter an inventory of the.1ihite Sands Exchange was made by a 
Board of Officers on 25 July 1949 (R 43,44,58-63,208). The sales account
ability of the White Sands Exchange on that date was $41,081.03. The 
inventory was $35,782.16 reflecting a shortage o.! $5,298.87 (R 48,49, 
208,209). 

The entire picture is not presented by the testimony concerning the 
White Sands Exchange for the reason that in either April -or May 1949, 
a branch of the White sands Exchange was established at Oro Grande and 
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a large shortage subsequently appeared at this latter exchange (R 49, 
54,179). This branch exchange was established at the direction of the 
Fort Bliss Exchange for the purpose of supplying basic requirements of 
troops in the field, including beer, soft drinks, toilet articles and 
tobacco (R 179; Pros Ex 9, p.5). Accused and Townsley supervised the 
operation of the Oro Grarrle Branch Exchange (R 123,124). When first 
esta'tiished it operated from trailers but later, at the direction of 
Townsley, it was moved into a building at Oro Grande (R 54,158,159). 
The accused suggested that bars be placed on the windows of the building 
and ma.de fJTery possible effort to· correct poor security conditions {R
160,162). 

Master Sergeant Odeis F. Boyd was employed as_ "personnel manager" 
of the Oro Grande Branch Exchange from April to 16 July 1949. As such 
he was in charge of personnel and operations. His immediate superior 
was first, Townsley and later, accused (R 67). He obtained his stock 
of supplies for Oro Grande by placing hand.written slips in a money bag 
turned in to White Sands or/by handing the slips to Townsley. The 
merchandise was delivered either from the warehouse or the exchange at 
White Sands or from the exchange at Fort Bliss, and vras usually signed 
for by the caretaker or the negro porter, Billy Jones, or by Townsley. 
Boyd occasionally signed for soft drinks or other small items when such 
merchandise was delivered while he was on duty. There was no accounting 
system for the merchandise on hand at Oro Grande. All records were kept 
at ffll.ite Sands {R 71,72). When the Oro Grande exchange opened there 
were four clerks employed. After the exchange moved into a building 
the number of clerks varied from five to nine. During approximately 
twenty days of the month their average gross sales would be between ~150 
and :)250 a day. On pay days sales ran as high as $2000 (R 75-76). 

The cash registers used at Oro Grande were of an old type with no 
keys for "odd cents." Beer was sold for eighteen cents and the clerks 
rang the sale up as fifteen cents or twenty cents (R 74, 75). In some 
sections of the exchange there were no cash registers and in lieu there
of the clerks used cigar boxes (R 124,160). There were no sales slips. 
The first registers had no tapes and Boyd merely counted the money. 
There was no regular form for accountine for cash receipts. The only 
records Boyd kept at Oro Grande were a few personal records of money 
receipts. The total cash receipts were written down on a slip of paper 
which -.ras placed in the money bag at the close of business each night 
and turned in with the proceeds to Townsley or accused. No readings 
were taken from the registers (R 68-69,76). 

On several occasions after Boyd turned in his cash he was advised 
of a shortage. The shortages ranged from 16 cents to $45.00 and were 
"always" reported by Townsley. Thinking there might be errors in his 
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countine of the money, Boyd asked accused to have someone else count 
it. No action 7ras ever taken by accused (R 69, 70,71). 

Boyd discovered evidence that "some persons11 were passing beer 
over the top of the screens surrounding the beer counter (R 78). On 
two occasions after the exchange had closed he rett1rned to find four 
or five men drinking beer and eating sardines. He told them to leave 
money in the cash register but none was there the next morning (R 83, 
84). Boyd relieved the porter, Billy Jones, after catching him in a 
petty theft involving the property of a former employee (R 80,81). 

The Oro Grande Exchange was separated from the \"mite Sands Exchange 
for purposes of accountability on 2 July 1949, and placed directly under 
the Fort Bliss Exchange (R 52,215). At that time accountability for 
merchandise amounting to $15,207.82 was transferred from the Jhite 
Sands Exchange to the Oro Grande Exchange (R 215,216). The "account
ability reconciliation" indicated no discrepancy when the separation 
was accomplished (R 53). On 25 July 1949, hmvever, an invento;7 was 
taken at the Oro Grande Exchange which revealed a shortage of $4,118.72 
(R 49). 

Major Edward w. Corcoran, Provost Marshal at Fort Bliss, with 
representatives of the CID and the FBI, interviewed accused on or about, 
25 July 1949 (R 50,188,189). After being warned of his rights under 
Article of liar 24, accused gave a signed statement concerning his 
activlties as the Yfuite Sands Exchange Officer (R 511190,191; Pros 
Zx 8). In this statement accused recounted his appointment as Post 
Exchange Officer, the two "break-ins11 into the exchange, and the fact 
that an inventory was taken after the second ttbreak-in" revealing a 
$1600 shortage. Accused continued, "I directed Townsley to cover up 
this shortage because I did not believe there actually was a shortage, 
due to the fact that no large amount qf tangible items could be located 
as stolen." In March 1949, according to accused, the inventory "broke 
out even" but there was still a shortage of $2000 as a "carry over" 
from preceding months. The May inventory revealed a shortage of $8000 
which accused "did not take serious" since the inventory was taken 
haphazardly. Accused concluded, "The reason for the concealment of the 
inventorJ shortage was not that I was convinced that there was actual 
theft going on but that either a mistake in transfers or an incorrect 
inventory would disclose the descrepiency or that the margin of the 1% 
leeway in sales, would cover up the thievery if it existed11 (Pros Ex 8). 

A.Board of Officers1 of which Lieutenant Colonel Louis B. Knight was 
President, was appointed to investigate the reported irregularities at 
the White Sands Exchange (R 1921193). Accused appeared before the Board, 
and, after being advised of his rights under Article of War 24, was 
questioned in pertinent part as follows: 
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Have you ever checked these completed inv~ntories after"~· they were turned over to your office by the person-or 
persons making the inventory? 
Yes, I always insured that all pages accountable to this 
inventory were on hand. 

Have you ever made any changes in any of the figures entered 
in the column headed 1No. of units' after those figures had 
been entered by the person or persons making the original 
entry? 

A. No, to the best of my lmowledge, No. 

H:lve you ever directed Mr. Townsley to change any figures 
in this colwnn after original entry had been made and after 
these inventories had been completed by the inventorying 
personnel and turned in to yo·lll' office? 

A.. Relative to these three inventories, I never directed Mr. 
Townsley to change the figures in the cµantity columns. 

Q. Have you ever directed Mr. Townsley to change the figures 
entered in this column on any inventory at the White Sands PX? 

A. Yes, I have. 

Q. When? 
A. It was on the inventory taken 24 November 1948. 

Q. Was this done? 
A. Yes sir, it was done. 

Q. \1fas this inventory submitted to the Ft Bliss PX Officer as 
a correct inventory? 

A. Yes, it was. 

Q. Have you been present or have you assisted Mr. Townsley in 
making changes in any subsequent inventories? 

A. I have been present but at no time have I assisted him. 

,~. Did you have knowledge that he was making these changes in 
inventories subsequent to the one in November 1948? 

A. I had knowledge that such changes were made for the one in 
December 1948 but was not aware that changes had been made 
in the one for March 1949 until confronted with Mr. Townsley1 s 
statement to the CID. I was under the impression that the 
inventory talcen in March 1949 picked up the shortage that 
occurred back in November 1948. 

Q. 1':hen you directed the changing of the figures in the November 
1948 inventory, and had kno,vledge of the changes made in the 
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figures in the December 1948 inventory, were you aware of 
the fact that you were directing the falsification of 
official papers? 

A. Yes sir. 

Q. Vfuy did you direct the changing of these records, knmving 
that you. were causing official records to be falsified? 

A. Because I did not believe these records were correct. 

~. Why did you not call for a new inventory if you believed 
those that you directed falsified were incorrect? 

•.n.. Because I believed this shortage would be picked up in the 
next inventory as fran past e.."Cperiencesl1 (R 193,194; Pros Ex 9, 
pp.11,12) 

The court took judicial notice of AR 210-65, 12 June 1945, as 
amended on 29 December 1947, and Tentative A.11 210-66 (R 29,334). 

b. For the defense. 

Brigadier General Phillip G. Blackmore, Commanding General, ~j'hite 
Sands Proving Ground, New Mexico, testified that he had discussed 
accused's case with Major General Ho~er, Comnanding General, .Antiair
craft and Artillery Guided Missile Center, Fort Bliss, Texas. Considera
tion was given to accepting accused's resignation but it was decided 
that since embezzlement was included in the charges a resignation should 
not be accepted. (The court entered a finding of not guilty on the 
embezzlement charge). General Blackmore had recommended that the Oro 
Grande Exchange be separated from the "'.';hite Sands Exchange. The officer 
in charge of the White Sands Exchange had otrer duties and it took too 
much of his time for him to go to Oro Grande and supervise that e..-v::change 
also. General Blackmore thought that operating both exchanges in addi
tion to his other duties was more than should hava been expected of 
accused (R 197). 

Major Robert G. 1Ieguiar was the investigati11G officer in this 
case (R 224). He recommended that the charges under the 93d Article 
of r.-ar be dropped and that the last two specificJ.tio:13 of tb~ last 
charge not be tried because they were a duplicat.i.on. He also recoITl!'lended 
that action be taken in a civilian court against Townsley. During the 
investigation 1tajor Meguiar was favorably. impressed with the acc~sed 1 s 
intelligence and personality (R 225). 

Agent :lilliam R. Caton, Criminal Investigation Officer, testifieu 
that he was still working on the whole case of the ·;11ute Sands Proving 
Ground Exchange. The investigation extends 8 beyond Texas and New 
MeJ::icon (R 230,231,232). 
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Colonel George G. F.ddy testified that he had known accused since 
1946, when accused was a master sergeant in his command. Colonel Eddy 
had recommended accused for his commission (R 200,201,202). 

Captain Henry c. Stone, 9393d Technical Service Unit, testified 
that the accused's reputation on the post for honesty and.integrity 
is "very high;" and that he personally considered accused to be among 
the "upper two or three per cent" of the officers at White Sands. 
When Captain Stone learned of the difficulties facing the accused he 
offered. to loan h:iln $5,000.00 from his personal bank account. Accused 
served under Captain Stone for about one year. Accused and Captain 
Stone are next door neighbors and they exchange visits once or twice 
a week (R 238-240). 

Several other officers testified as to accused's good reputation 
for honesty, integrity, and industry, and that accused did not drink 
or gamble to excess (R 235-237,240-252). 

Mrs. Agnes R. Grefe worked at the Tuite Sands Exchange from May 
1948 to approximately October 1948. She understood that Townsley was 
her boss. ~Then Townsley assumed his position he advised the clerks 
that they could take out merchandise and pay for it on pay day. On 
one occasion Townsley permitted a trunk to be taken from her depart
ment without it being paid for until the following day (R 253-255,257). 
On another occasion when she inquired about an ironing board which was 
missing from her stock, Townsley said he had sold it and that he would 
pay for it (R 261). She left her position of her own will (R 265). 

Various sales clerks of the :nute Sands Exchange, testified as to 
the "robberies" of the post exchange in November and the fact that there 
was considerable stock in their charge at that time. They -.·,ere wiable 
to detect anything missing after the robberies (R 267-279). 

The court took judicial notice of paraeraphs 6 and 7, Special 
Orders Number 113, Headquarters ;n1ite Sands Proving Ground, 15 June 
1949, granting the acc~sed thirty (30) days leave effective on or about 
17 June 1949 and assigning First Lieutenant Doris L. Ayers (WAC) as 
post exchange officer d~ring his temporary absence (R 279; Def Ex B). 
The court also took judicial notice of paragraphs 3 and 4, Special 
Orders l'tc1..111ber 107, 2 June 1948, Headquarters 17hite Sands Proving Ground, 
which appointed accused post exchange officer at '.Tnite Sands Exchange, 
effective 4 June 1948 (R 280; Def Ex c). 

A transcript of the b~rorn testimony of Mr. Townsley, given on 12 
August 191.i.9, before the board of investigatin3 officers, of r;hich 
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Lieutenant Color:el Knit)~t was president, was admitted in evidence with
out objection (R 281; Def Ex D). Iur. Tormsle;; testified, in substance, 
that no unusual shortage was disclosed by the inventory of 15 November 
1948, taken z..fte~ the first burglary; that if'. either he or the accused 
ho.d taken )1670 wortt of mercb.anclise during the succeeding eight days, 
the second bu.rglc::..rJ', on 23 !Iovember, would have eiven them a wonderful 
opportunity to blame the shortae;e on it. ~Then the inventory disclosed 
the $1670 deficit., both he and the accused ·were of the opinion that the 
inventory was in error and that a. more careful checl.: would reveal the 
missing merchanclise. He anticipated that the December 1948 inventory 
would shmv no shortage. ·,·nien another deficit ,·,as disclosed by the 
December inventory he realized that the action taken on the November 
inventory was a mistake. But nmr he had "his foot in the quicksand" 
and he could not draw it out. Concerning operations at the exchange, 
Tovmsley testified that the accused's plan for checking the merchandise 
received from the Fort Bliss Tiarehouse was not successful because they 
had no ,rarehouse at that time and "Ylhen the large truck trailer was 
brought up loaded, vre would have to use the merchandise as we needed 
it. Therefore, we could not make an accurate check on the merchandise 
in the large trailer." (Def :!9c D). Tov-.nsley further testified before 
the board as follows: 

11Q. Mr. Tm'l'nsley, in your first statement you vrere asked the 
question, 'In your opinion, has Lt. Shea benefited personally 
from either the cash shortage or the merchandise shortage?', 
And you replied, 'No sir,' not one penny's worth do I believe 
that man has benefited'. -::ifill you state your reason as the 
basis for that opinion? 

A. Because every time I saw him make a purchase, he always paid 
for it. At no time did I see anything th.at would indicate 
that he was not paying for any merchandise that he or his 
-wife purchased from the exchange. Its my personal opinion 
that Lt. Shea would not touch a thingas far as monetary 
value of the exchanee is concerned. 

Q. Insofar as any actual shortages are concerned, do you have 
ar.y knowledge of any mismanagement on the part of Lt. Shea 
y·hich led to the shorto.ge? 

A. Ho. 

~. Do you know of anythini.; he could have done to prevent the 
shortage from occurring?

A. I do not. 

Q. I understand that you and your wife together put a large some 
of money into the cash fund to make.up for a shortage in said 
cash fund - is that correct? 

,4. Yes. 11 (Def Ex D, p.3) 
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After being advised of his riGhts, the accused elected to be sworn 
as a witness (R 281-28J). He testified cenerally as to his war record 
and assignments including the fact that he spent 40 months overseas in 
the European Theater from September 1943 to December 1946, participated 
in the Norrr.andy, Central Europe and .Rhineland campaigns and was authorized 
to wear four battle stars (R 28J,284). He testified further that he had 
been in the military se~ice for seven years. He had never been a unit 
comr.ia.nder but had property responsibility as a billeting officer. He 
knew that it was necessary to account for Governmental or l1uasi-Govern-

· mental funds although in his experience it had not been done until the 
past year. He knevi that post exchange funds are contrclled (R. 300-301). 

He was appointed post exchange officer at -:'Jute Sands on 2 June 1948. 
General Blackmore told him that the i7hite Sands Exchange had been losing 
money and had unaccountable shortages. General Blackmore instructed him 
not to interfere with the civilian manager of the exchange. .J.ccused 1s 
predecessor had been undiplomatic and, in the preceding nine month period, 
had four to six civilian managers. Townsley was appointed civilian 
manager about 10 June 1948. A.bout 16 June, the merchandise was inventoried 
and the cash counted, and all property was transferred from the former 
manager to T01msley (R 285,286). The 11-lite Sands Exchan;;;e cash receipts 
were deposited in a Las Cruces bank daily and accused signed a check 
payable to the Fort Bliss exchange officer for the amount of money depos
ited. This was accused I s only interest in the i'ihite Sands Ex:change until 
in Au5-ust he was assigned to an investigation which took five weeks of 
his- time. The investitation resulted from an excessive shortage in the 
Tuite Sands Exchange in August. After determining that the loss occurred 
in the snack bar, he requested a Board of Officers to fix responsibility. 
The Board did not complete its report until early November, and failed 
to determine responsibility for the loss (R 286,287). 

After the first 11 robbery,n accused understood tho.the was to be 
relieved but, after a conference between Generals Blackmore and Homer, 
he was retained in his position. T~.vnsley told accused that the inventory 
taken after the .first 11 robbery, 11 flhad broken out even. 11 Accused observed 
that the accountability figures introduced in evidence in the present 
case reflected an overage of some $JOO on that inventory. Prior to the 
second "robbery," he received leave of three days and he took his wife 
to V/illiam Beaumont General Hospital on 23' November. His wife gave 
birth to a child early the next morning. Upon arriving home he received 
a phone call from the Provost Marshal's office informing him of the second 
11 robbery. 11 He vrent to the post exchange and instructed all the girls 
to check their stock. None of them reported arzything missing and there 
appeared to be no empty spaces in the stock shelves or display counters 
(R 287-289). Major Brown requested an inventory vntlch was taken reveal
ing a shortage of $1630. Accused did not believe a shortage in fact 
existed (R 289-291). Both he and Townsley thought the shortage would 



be picked up during the next-month. Believing that another investiga
tion was unnecessacy and would result in his relief', he directed Townsley 
to conceal the shortages (R 292). Accused thought the December inventory 
also failed to renect the·correct quantity of stock becau~e his help 
was ·working overtime and complaining about their hours. He never knew 
of .his own knowledge whether the shortages reported to him by Townsley 
were correct or incorrect (R 293-294). Accu~ed did not receive any gain 
from the reported shortages. He never had a bank account and the last 
deposit in his vdf'e•s bank account was made on 5 May 1946 (R 294-295). 
He had not been able to ascertain that any officer was present during 
the inventory taken in connection with the accountability separation 
between Oro Grande and mite Sands Exchange., on 2 July 1949. He was 
not convinced that the alleged nine thousand dollar shortage in the 
·:/hite Sands and Oro Grande exchanges occurred while he was the respon
sible .exchange officer (R 298-299). 

Explaining the difficulties of his assignment., accused stated that 
the 'Jhite Sands Post Exchange was twenty-seven miles from town. As pa.rt 
of his responsibility he had a gasoline station, a snack bar which 
operated as a beer parlor until ten o'clock., and a grocery store with 
three activities. The Oro Grande Exchange was twenty-seven miles av'l-ay 
from his major activities; and supplies ,vere hauled eighty-two miles 
from Fort Bliss. Accused also had to supply food to the "Launching 
.Area." "Shoots" were conducted steadily in November and December and 
he had to have personnel on duty there. He could not expect the exchange 
rn:inager to carry on all these activities by himself. Fort Bliss furnished 
no help (R J09-Jll). In addition, after an inspection by General Rutledge., 
accused had to rebuild the exchanc;e at Oro Grande. Previously, the place 
was filthy, disorgani~e1 nnc lacked adequate s~curity (R J28-J29). 

Accused reiterated that ha Jid not believe the inventories submitted 
to hlm were c0rrect nor that they reflected a true balance. He received 
tho ltn~)'.!'z::isiun f'rom To-;vns:.~y that the March inventory balanced with the 
accountahility. Accused th.:mght that the loss reflected in the November 
and r~c,3m'ber inventories had been picked up in the March i."'lventory (R 
315-317). Iki vLr.itt·•)d th:tt To\·,11sley falsified inventor;,· fi&,LJ.res for 
i'love;11:)~r '..'..t hls l.nst:.'uctl-:-;n. :~~c'.la~~d c.i.id not assist in alteri.nc ;:_n,J 
tn.akl.;1;_; cl11nb·1s :in inventory s?1eets for December, althcu~h he ,-rc..s p~2sent 
and sanctioned s:1ch chan~es (R 310; Pros Ex 9). He belisved the :~.9 ,00:1.00 
shc;rta.;e ..,-;as caused by :'b1proper control." He di:i not know whether the 
11:~5'.,000 sho'.!'taGe at ~-ihite 3.-:.nds actually belongs to Oro Grande or not 
.Prior to the 2nd ~)r Ju~y" (R 321). He haJ never seen n cop,1/ of Tentati·.re 
-·~1 210-66 ;;-:)Vdrnir,t !;he operation o.r post:; exchanges (:?. 324). He '.Jeliev~J. 
losses :::-efle<.!Lcd bi the Hovember an:i December inventor:j.es were a resll1.t 
or co..c~l~!.is and inar~t'.:u:-at.~ w~!'k in taking the inventories, '!Jut. thc.t thG 
:.::1:::-cb l.?\9 i1~vent.r.,ry was accurate and final (R 325). 
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A certified true copy of a letter of conmendation received by 
accused when an enlisted man was received in evidence (R 331-332; Def 
E>c E). 

4. Discussion. 

Speci~ications 1 and 2, Charger. 

The accused was found gu.i.:!.ty of officially reporting or causing to 
be reported, to the Post Ex.change Officer, Fort Bliss, Texas, inventories 
of the stock of the i7hite Sands Proving Ground Post Exchange for the 
months of Nove11ber and Decemb~r 1948, kn~fline such reports to be false 
and untrue, with intent to deceive the Post Exchange Officer and the 
Commanding General, Fort Bliss, Te:icas, in violation of Article of :Iar 
95. 

To support the conviction under these specifications the evidence 
must establish that the accused made or caused to be made the reports 
of the inventories in question, that they were submitt~d officially 
and were false, that accused knew them to be false, and that they vrere 
made with an intent to deceive the person or persons to whom rrade (Gil 
324352, Gaddis, 73 BR 181,186; CM 335051, Bishop, 2 BR-JC lJ). 

The evidence shows that in June of 1948, accused was a1')pOi."1ted 
Post Exchange Officer at the mute Sands Provine Groand (New 1!exico) 
Post Exchange, a branch of the Fort Bliss, Texas, Post :8:x:chJ.nge. The 
Post Exchange Officer at Fort Bliss had general a<lministrative supervision 
over accused and the "li11ite Sands Proving Ground branch exchange. Shortly 
after accused's appointment a loss occurred in the ':'lhlte Sands Exchange 
resulting in an investigation by a board· of officers and the i:itimati m 
by a Fort Bliss Exchange Officer that acct1sed might be reliev'3J from his 
assignment. In November 1948, following a "break-in" at the ~Jhite Sands 
Exchange, an inventory was taken which revealed a -$1670 merchandise 
shortage. Accused told James H. Townsley, the civilian manager of the · 
'White Sands Exchange, that he could not stand another investi£:;ation and 
to ttcover up" the shortage. Tovmsley thereupon falsified the inventory 
by increasing the quantities of v:J.rious items of merchandise listed in 
the inventory, and showed accused the manner in which he was carrying 
out accused's instructions to "cover up." The completed inventory, 
which, after the falsification was in substantial balance with the 
71hite Sands Exchange 1s accou.~tability, was for«arded to the Fort Bliss 
Post Elcchange where it was accepted as a true report of the merchandise 
on hand at the ·mute Sands ~change. In December 1943, the regular 
monthly inventory at the Tih.ite Sands Exchange revealed an even larger 
shortage than the November inventory. Aft~r Townsley and accused had 
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discussed the matter, it 11,..as decided to continue the course of action· 
inltiated in November. :nth the assistance of accused, To"l"msley alt9red 
the Dec,3mbcr inventory by adding quantities of various items of merchandise 
not actually in stock. The altered inventory, ',;hich showed that the 
mercha.ndl.se on hand was substantially in balance with the exchange I s account
ability, ,·ms transmitted to the Post, Exch3.nge Officer at Fo!'t. 3llss who 
.:-,cce1Jted it as a true report of the mercha.."'1.dise on hand at the ~;:11::..te 
.3:Jnds Exciw.n~0. 

The for:;~oinc evidence, which in the main is not in dispute, clea.l'ly 
:.;hows tLat accused s·1bmitted .false inv,3nto:::-ies or reports to the Post 
Zx:cha.n~e Officer n.t Fort Bliss. Tha inventories transmitted were ta.1,en 
as a. part o: the no:-mal operation of the ~i11ite 3ands ~...cchange in pursu:::.nc~ 
to instructions, issued by the Post Exchange Officer at ?ort ID.iss. The 
latter receivl:ld the inventories in the regular cciurse ,Jf business and 
relied ,:m them as showin::.; the amount of merchandise on hand at the -:n1ite 
Sands Exchange. The official character of such reports is apparent. 
Si!1ce accused and Tovmsley falsif"ied the inventories it is e1ually clear 
that accused had k!'lowledt;e of their falsity. In this connection acc,1sed 
tes~l.fied that for various reasons he believed that the inventories t.3.ken 
were i.rcorrect and that no shortage in fact existed. But such beliP-f does 
not in any way na.;;ative the cimclusion that accused knew· the in..,,zntories 
subr:-.i:itted were false. Even thouij.1 the i1nentories taken -.·,rert:'l incorrect, 
they were not c.:>rrected by raising the quantities of items listed or oy 
insertLnz i terns not actually in stock. Under the circwnstances the 
proper action for accused wouli have been to order a reinventory. lli.s 
fai11i.re to take any positive steps after the inventory revealed a shortage, 
except to alter the inventory figures, raises a question whether his 
allei:;ed belief nas miything more than a mere hope. As events subsequently 
showed the shortage was quite real. In f orvrarding an inventory which 
he did not know to be true accused was just as guilty of making a. false 
report as though he transmitted an inventory which he knew to 1:)e untrue 
(:hl 220269, Cox, 12 BR 373,379). 

The intent to deceive may be inferred where the report submitt~d 
is knmm to be false (CM 314746, Garfinkle, 64 BR 215,222; CM 217595, 
&ckin, 51 BR 159,165; Cll 275353, Garris, 48 BR 39,42). Accused's 
i."ltent was to lead the Post Exchange Officer at Fort Bliss to believe 
that the stock on hand G.t the "'i'fhite Sands Exchange was suosta!'ltially 
eq,.tivalent to the amount for which accused v,as accountaole ,,hen in feet 
the inventories had rev,3aled that the stock on hand -..·,as a less,::r a."11,YL.mt. 
Acc'.lsed 1 s intent, therefore, was to deceive the Post Exchanee Officer 
at Fort Bliss. Since the ~xchange activities at Fort Bliss and at vrnite 
Sands Proving Ground were W1der the command of the Commanding General 
of Fort Bliss (;\;.q 210-10, 6 May 1947; Tentative AR 210-66, pars. 19b (5), 
(10),(11), and 22c(8), 19 Feb 47), the inventories were in effect sub
mitted to him th~ough his subordinate commanders and, consequently, there 
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was an intent to deceive the Commanding General (CM 270061, Sheridan,
45 BR 179,190; CM 315736, Risoli, 65 BR 91,95; CM 317655, Warmenhoven, 
67 BR 1,9; CM 326147, Nagle, 75 BR 159,174). 

The making of false reports of inventories of post exchange stock 
is conduct un,Jecoming an officer and a gentleman within the meaning 
of iirticle of ,rar 95 (CM 252281, Claros, 2 BR (ETO) 299,306; CM 327988, 
Hogg, 76 R.'l 225,242). 

Specification 3, Charger. 

Accused was convicted of conspiring with James H. Tm"msley, between 
15 November 1948 and 25 July 1949, to conceal from the Commanding General 
and Post ExchanGe Officer at Fort Bliss, shortages which he, accused, 
knew to -exist in the cash and merchandise of the post exchanges at Vi'hite 
Sands Proving Groi.llld and Oro Grande, accused having a dllty to report such 
shortages. The conspiracy was charged as a violation of Article o.f 17ar 
95. 

The Specification involves the common law offense of conspiracy. 
It differs from statutory conspiracy denounced by Section 37 of the 
Federal Criminal Code (formerly 18 u.s.c. 88, now 18 u.s.c. 371) which 
requires, in addition to the conspiracy, the allegation :md proof of an 
overt act in furtherance of the conspiracy (CM 320681, Watcke, 70 BR 
125,133; CM 325762, M.vards, 75 BR 35; CH 328248, Richardson, 77 3.1 1, 
18). A conspiracy is the corrupt at;reeing together of two or more 
persons to do by concerted action something unlawful either as a means 
or as an end. The word II corrupt,'' in the sense used, means unla;;fu.1. 
The intend,-nent of this definition is that to conspire to do an unlav,ful 
act, or to conspire to accomplish a result which m.:1:r in itself be lawful 
but to do it in an unlawful manner, or an unlai.•rful agreement to accomplish 
an unlawful result; is a conspiracy (Aetna Ins. Co. v. Commom\ealth (Ky)
51 s::-r:. 624,627; 45 L.n.A. 355). Proof of a formal agreement to accom_plish 
the unlawful purpose is unn13cessa~y if a tacit un:lerstanding is shown to 
have existed (liCM, 1949, par. 1272_, p.159). 

The evi1en~e is u.ndi::;puted that the shortages L'l the November and 
December 1948 ilwcntories were r..ade known to the accused by Townsley 
and that, after discussion 1.,etween accused and Townsley, they agreed 
not to report the shortages to the Post Exchanie Officer a.t Fort Bliss 
but 111::;tead to .:::.lter- the .:.mrentcry ficures so as to h-1.de t:ie deficits. 
The eviden(:e also eutal.>li::::he.s the existence of an agreement between 
a.c:.;useJ t:nd Tm·:nsley to conceal the shortages revealed by inventories 
Gaken on 17 1:.-1rch 19~:?, 29 i,:n.rch 1949 andl6 Jll.ne 1949. Althout,;h accused 
testified thut he ·,;as infonned by Townsle;y tl0t no sllortai:;es -;·;ere found 
ir.. the !{arch i,r.;entories, ~.nd., therefore, there was no ac;r"'ement to 
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conceal shortages arisini from these inventories, Townsley flatly 
contradicted acc,_;sed 0n thls r,oint and we believe the former' s testir:ioqy 
is eminently the mere creJlt,le. The.ce is no apparent reason why To-vmsley, 
after having di:;cussed th(3 ~fovemher and Jecemuer shortaces with a(:cused, 
would have failed to disclo5e the s:./_,~equent shortat;es to him. It is 
incredible that after falsifyi.r.ig the ::ovember and December inventories 
,vith the knciwle1;;e, &~·troval c.n-l even active assistance of acc-~sed, 
Townsley· wo.;.ld have the1~eafter carried forward the 1-:.rnctice of alt0ring 
the inventories entirely on his own responsibility, and wotild have con
cealed his actions from accused, Accused's reported rerr.ark to T,:,~vT!Sley 
at the time of tl:e lrarch inventories, 11 Jiln, it is cood to ::.ee that, we 
are getting control again, 11 does not impeach Tovmsley' s testimoI'~ cL 

tr.is issue. Such a statement my be interpreted to mean that the !larch 
shortage w'J.r. r:,;,; i.;:i.',!.:.~~ ...-- th::.,.n the December shortage. In his l)r~t.rial stat,~..: 
IIlE:nt t,) l:ajor Corcoran (Pros Ex 3) accused asserted that the I63.rch in
ventory ''broke out even'' althougl: there -mls a "carry-ov,Jr'' of' tl.ie pri0r 
~2000 shortage. As to the June i:1ventory, it is true that accused was 
on leave at the tL--ne and did not actively assist l~ its alteration but 
tha proce'rfare followe1 b:f Townslt"!J with respect to concealine the shortage 
rev-aaled in that inventC'ry, mcr!:!l,7 carried forward the ,::curse of action 
whlch he :ind acc,1s~d :iad aJroed upon arrl followed with respect to prev'i..011s 
invento(':i.es. Th2::-e is ,10 credible evidence in the record to show that 
accusad had withdrawr1 from the a~reement w'hd.ch he and Townsley had 
tacitly ioade .in Hovember and !>ecernbe!' 1948. It is well settled that a 
conspiracy once est?.blislied is pres1.uned to continue 1mtil the contrary 
is established (u.. s. v. Pe:i.•lstein, GCA 3d, 126 F. 2d 789,798; iJ .. S.. v. 
3eck, CCA. 7th, lI'trF. 2d 178,1%-185; Harino v. U.S., CCA 9th,9°! F. 2d 
m;"695). It was not until July 1949, that tr,e fact, that the shortaees 
existe,l and were beine concealed, was revealed to hieher authority. 
The disclos-11re ca.me about not through any act of the accused but by 
reason of a letter directed by Tmmsley to the civilian manager of the 
Fort Bliss Post Exchanee. This action on the part of Tovl!1sley terminated 
the conspir&cy. In addition to the inv,.mtory shortages at the :·Ihite Sands 
Proving Ground Exchanee, there .vas a cash shortage at that e::ccha.age which 
was not disclosed to !1:i.eher authority. 

It was cl,';arl.r the Juty af acc,.ised as Post Exc}~d.!lGe Officer to reve.:;.l 
to his st1periors su.ch se:ci,)us r:iat-,ters as shortar.:;es ln th~ r.ierc:·,-mJj_se an-J 
cash. His concealment of t11es(3 shorta::;es was prejudic i.3.1 to t:;ov--1 or,1~1' 

and discipline and was unlawful. In agreeit1e with Tovmsley to conc8al 
the shortages, accused conspired to do an unlawful act and in altering 
the inventories the unlawful end was pursued in an unlawful nanner. The 
conspiracy charged was, therefore, established by the £>roof. Althou,eh 
the evidence as to the conspiracy was furnished principally by accused's 
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co-conspirator, T°"'nsley, such evidence was not only competent, but 
under the circumstances of the case, we find that it afforded a justi
fiable basis for the findings of the court. (MCM, 1949, par. 127b.). 

The common law offense of conspiracy is violative of .Article of 
J'ar 95 in the case of an officer, if the o.bject to be obtained is dis
honorable as well as unlawful, as it was in the present case (CM 320455, 
Gaillard, 69 BR 345,377). 

Specifications 1 1 2 and 4, Charge III. 

Under Specifications l and 2, accused was convicted of wrongfully 
concealint; property shortages in the ~1hite Sands Post Exchanges, and of 
failine to ma.ke the shortages known to "any person in the military 
authority under the United States," knowine that the inventories sub
mitted for November and December 1948, wei•e :incorrect. Under Specifica
tion 4, accused was convicted of having knowingly allowed J. H. Townsley 
to falsify inventorJ records of the ~'hite Sands Post Exchange for 
December 1948, with intent to conceal a shortage disclosed by tte in
ventory. All three specifications vrere laid un:ler Article of 1':ar 96. 

The evidence previously discussed is equally applicable to these 
specifications. As stated, the eviienoe clearly establishes that accused 
failed to reveal to proper authority t.Le shortaies revealed by November 
and December 1948 inventories but instead concealed the shortages by 
submittine false inventories. We are of the opinion that the phrase 
"any person in the militar.r authority under the United States" does 
not exclude nproper authoritytt and that failure to inform a person in 
the lattel' category is an offense cognizable undei• the Articles of i[ar. 
Tl:e actual falsification or the inventories ,,ras done principally by 
To-..-nsley. Since Townsley's alteration of the inventories v;as done 
;-Tith the full iu10,rledge and sanction of accused, it is clear that 
accused knowingly allowed TO",msley to falsify the December im,er.tory, 
as charged. The obvlouo intent ..ns to conceal the shortages revealed 
by the inventories. The conduct, proved is violative of Article of ":";ar 
96. 

While the specifications laid under the 96th Article of Yiar are 
quite sird.lar in content to the first two :::pecifica.tion;;; laic! under the 
95th Article of 17ar there is no duplication of charges. It has been 
uniforn:ly held that- identical- specificn.tions msy be laic. under the 95th 
and 96th Articles of '-:far. i'le perceiv~, furthermore, no duplication 
between Specific,;:;.tion 2 or Charge III and Specifica.tiou 4 of CharGe III. 
There is no prohibition against chargin~ different aspects of the same 
act or acts. :7ha.tever prohibition does exist is aimed at preventine the 
_pu.nis!lffient of the offender for the several aspects chc1rced, for, lesally, 
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the offender may be punished only for the most serious aspect of his 
acts. In the instant case the punishment adjudged is within the maximum 
which may be adjudged for any one of the aspects of his several acts. 

5. Department of the Army records shovl" that accused is 33 years 
of age, married and the father of two small children. In 1938 he wa.s 
gradue.ted from Holy Cross Colle~e '.Tith a Bachelor ,of Science degree in 
Economics a.."l.d in 1941 from Boston University, where he receive·d a 
Masters degree in-Business Administration. hfter beinc enployed as an 
auditor in the Kingsbury Ordnance Plant from July 1941 through November 
1942, he entered the Army as an enli::;ted man in December 1942 and served 
overseas from September 1943 to December 1946. He reached the grade of 
master sergeant and in Novenber 1946, was conunissioned as a second 
lieutenant in the Army of the United States. On 22 June 1948 he was 
promoted to thG grade of fj_rst lieutenant. He is entitled to r,ea.r four 
battle stars and the Q:,od Conduct, European Theater of Operations, 
American.Defense, Victory and Occupation Ribbons. His AGCT score is 
114. He has no previous convictions by courts-martial and has never 
received punishment under Article of ~Jar 104. During the period of 4 
November 1946 to 30 June 1947 he received an efficiency· ratine 9f 
Excellent (-:m :~GO Form 67). Durin0 the period of 1 July 1947 to 28 
February 1949, his efficiency report (:,'D AGO Form 67-1) over-all ratings
/oA7 were 078, 074 and 078. For the period 1 lfu.rch 1949 to 2 August
I949, an efficiency report was prepared, however, an over-all rating 
was not m':lde. 

6. The court was le6ally constituted and had jurisdiction over 
the accused and of the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to 
~arrant confirmation thereof. Dismissal is authorized for a conviction 
of a violation of Article of Yfar 96 and is mandatory upon conviction of 
a violation of Article of 't'.fa.r 95. 

9:::t r:fu,, ,46, , J .A.G~C • -~r---~,--~·-------
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DEPARTM!l}{T OF THE ARMY 
CM 339004 Office of The Judge Advocate General 

THE JUDICIAL COUNCIL 

Shaw, Harbaugh and Brown 
Officers of The Judge Advocate General's Corps 

In the foregoing case of First Lieutenant John Joseph 

Shea, 0-2032965, 9393rd Technical Service Unit, White Sands 

Proving Ground, Las Cruces, New Mexico, upon the concurrence 

of The Judge .Advocate General the sentence is con.firmed and 

will be carried into execution. 

Brig Gen, JAGC Brig Gen, JAGO 

-~JAGC 

Chairman 
30 January 1950 

{GCMO 1 1 8 J:eb 1950.) 

I concur in the .foregoing action. 

~~ 
Major General, USA 
The Judge Advocate General 
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Df:PA.HTkiNT OF THE AREY 
Office of The Judge i\dvocate General 

Washington 25, D. C. 

CSJAGV C1i .339144 

U ~~ I 'i' .;; D S '11 A 'I' B S . ) CAid., Ci~.J.)lJiLL, ICi:;H'IDCKY 

v. 
) 
) 'l'rial by G.c.M., convened at 

?rivato FRANK ViASIU, JH. ) Camp Canmbell, Kentuch.--y, 17 October 
(RA 16297604), 881st ) 1949. Dishonorable discharge 
Ordnance l"iA.'i,, Com!_)any, ) (suspended), total forfeitures 
Carn9 Cai:1pbell, Ken-liucky. ) after promulgation and confinenent 

for one (1) year. Disciplinary 
Barracks. 

r!iLDING by the BO.t\lill OF ~VI11"i 
GUI1DND, BIS.Ali'.!.' and LAUHI'i'Sim 

Officers of the Judge Advocate General's Corps 

1. ·_;_'he I3oard of Review has examined ti1e record of trial in the 
case of the soldiur named above· and submits this, its holding, to 'l'he 
Judge Advocate General, under -tho nrovisions of Article of \iar 50Q.• 

2. 'i'he accused was tried uoon the following Charge and Specifica
tion: 

CHARGZ: Violation of the 58th Article of nar. 

Specification: In that Private Frank Wasill Jr, 881st Ordnance 
Heavy li..ut.oiooti ve llai.n-~enance Company, did at Cam9 Campbell, 
Kantucky, on or about 6 February 1949, desert -~h0 services 
of 'l'he United Sta-t;es and did remain absent in desertion 
until he was ar.mrehended at Gainsbc>"ro, 'l'ennessee, on or 
about l September 1949. 

Ee nleaded not guilty to and was fo1.:.nd cuilty of the Charr;e and S:X;cifica
·cion. Ho evidence of previous oomr.i.ctions was j_nt!'Oduced. accused was 
sentenced to 11_be dishonorably dischareed the service; to forfeit all 
pay and allowances due or to become due after the date of the order 
directing the execution of the sentence; and to be confined at hard 
labor, at such place as proper authority may direct for one and one-half 
{l½) years". 'J.'he reviewing authority approved the sentence, remitted 
six {6) months of the confinement imposed.,· ordered the sentence executed 
but suspended execution of that portion thereof adjudging dishonorable 
discharge until the soldier's release from confinement, and designated 
the Uni tcd States Disci ·:Jlinary Barracks, Hew Cumberland, Pennsylvania, 
as the nlace of confineoent. The res·c1lt of ,che trial was nromul1:2. ted 
in General Court-wartial Orders Number 27, Headquarters Camp Carn;bell, 
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Camp Campbell, Kentucky, 29 October 1949. 

3. 'fhe Board of Review holds the record of trial legally sufficient 
to support the findings of guilty. 'l'he only question presented a;nd which 
will be considered is the legality of the sentence imposed as it pertains 
to forfeitures. 

Paragraph 116g, page 130, 1:ianual for Courts-1,:artial, 1949, provides 
that a forfeiture becomes legally effectiv.e on the date the sentence ad
judging it is promulgated. 1'he prescribed forms of sentences to forfeitures 
(Appendix 9, pp 364-365, J."orms 8., 9b., 1.7, 20, 1.::.Glil, 1949) are wo1·ded in 
r,er·hinent :::,art "to become due after the date of the order directing execu
tion of tne sentence". 'l'here is no authority., in the Articles of \far or 
in ·;,11e implementing provisions of tne llanual, authorizing the tm,osi tion 
of the i'orfei ture of pay and allowances ~ (C1.i 33.5803, J3er~~ 2 DRJC 277). 
'.L'o this extent the forfeitures imposed ard illegal. 

4. For the foregoing reasons the Board of B.eview· holds the record 
of i;rial is legally sufficient to support the findings of .;;uilty of the 
Specification and the CharGe, and legally su:'...'ficient to sunport only so 
much cf the sentence as provides for dishonorable discharge, forfeiture 
of all pay and allowances to become du0 after the date of the order 
directing execution of the sentence, a.pd confinement at i1ard labor for 
one (1) year. 

\ 
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CSJAGV C~i 339144 1st Ind. · 

J.i-iGO, Department of the Arrr~l, Washington 25, D. C. 

'!'o: Co:n.rnanding General, Cam9 Ca1apbeJ.1, h.entucky 

1. In the case of Private Frank Yiasill, Jr. (RA 16297604), 881st 
Ordnance tieay-y automotive Uaintenance Company, Cam•? CamDbell, l(entucky, 
I concur in the foregoing holding by the Poard of · Hevievi that the record 
of trial is legally suffic'ient to support the findings of guilty of the 
Specification and the Charee, and legally sufficient to su~oort only so 
much of ti1e sentence as provides for dishonorable discharge, forfeiture 
of all pay and allowances to beoome due after the elate of the order direct
j_ng execution of the sentence, and oonfinement at hard labor for one (1) 
year. Under Article of !far 50~ this holding and my concurrence vacate so 
rnuch of the sentence relating to forfeitures as is in excess of for~i ture 
of all Tlay and allowances to become due after the date of the or(1er d:i.rect
j ng execution of the sentence. 

2. It _is requested that you publish a general court-raartial order 
in accordance with said holding and this indorsement, restoring all 
rights, privileges 3l1d property of which the accused· has been de;-Jrived 
by virtue of that portion of the sentence so vacated. A draft of a 
general court-martial order designed to carry into effect the foregoing 
recommendation is attached. · 

J. When copies of the published order ~n the case are forwarded 
to this office, together with the record of trial, they snould be 
accompanied by the foreioing holding and tr1is indorsement. .i:<'or con
ve,,ience of reference and to facilitate attnchin~ oopies of the published 
order to tlic record in this case, please place tu:::: file nu.':lber of the 
record in brackets at t he end of t he publ i s hed order, ~ i'c Jlows : 

(Gk 339144). 

1,,Gi: ,.Mi L GilSSN 
i~ajor G8ner.l 
The Judge ,"t\o.vocate General 

lncls: 
hecor-d of trial 
Draft GCLO 
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DEPARTMENT OF THE ARMY 
Of'fice of The Judge Advocate General 

Washington 25, D.C. 

CSJAGH CM 339189 

UNITED STATES ) UNITED STATF,S FORCES IN AUSTRIA 
) 

v. ) Trial by' G.C.M., convened at 
) Wels, Austria., 3-7 ~tober 

Private First Class ANGRESS ) 1949. Dishonoralle discharge, 
BROVIN, JUNIOR, RA. 16288594, ) total forfeitures after promulga

·56oth Quartermaster Supply ) tion., and confinement for life. 
Company. ) 

OPINION of the BOARD OF REVIEW 
O1CONNOR, SHULL, and LYNCH 

Officers of The Judge Advocate General's Corps 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above., and submits this, its opinion, to the 
Judicial Council and The Judge Advocate General. 

2. The accused was tried upon the followi.ng Charges arrl Specifica
tions: 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Private First Class Angress Brown, 
Junior., 56oth Quartermaster Supply Company, did., in 
conjunction with Private Jerry Wright., 560th ~ter
master Supply Company, at Wels, Austria, on or about 31 
July 1949, with malice aforethought., willfully and with 
premeditation kill Paul Ritzberger, a human being, by 
kicking and staz:pini him to death. 

CHARGE II: Violation of the 93rd Article of War. 

Specification 1: In that Private First Class Angress Brown, 
Junior, 560th Quartermaster Supply Company, did, in 
conjunction with Private Jerry Wright, 56oth ~uartermaster 
Supply Company, at Wela, Austria, on or about 31 July 
1949, by force and violence and by putting him in fear, 
feloniously steal from the person of Paul Ritzberger, a 
watch, the property of Paul Ritzberger, of the value of 
about ten dollars (;10.00). 
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Specification 2: In that Private First Class Angress Brown, 
Ju.nic,r, 56Cth .~uartermaster Supply Company, did, at 
·.-:els, Austria, on or about Jl July 1949, with intent to 
commit a felony, viz, rape, comitlt an assault ..lpon 
Elfriede 1:erE,;l, by willfully and felonicusl~ strikitt8 
tlie said Elfriede 11-:ergl in the face with his fist. 

Specification J: (Finding of not ~uilty). 

He pleaded not guilty to the Charges and Specificatioas. He was found 
not zu.ilty of Specific.:a.tion J of Charge II; (;.'Uilty of the Specification 
of Charge I, except the worc.s tran<l with premeditation,'' substitutine 
the.refor the words "feloniously and unla,7fully,n of the excepted words, 
Not Guilty, of the substituted words, Guilty; guilty of Gharge I; guilty 
cf Specification 1 of Charge :UJ guilty of Specification 2 of Charge II, 
except tl1e 7rords, 11,rith intent to commit a felony, viz, rape," not J 1.:.~.lty 
of a violation of the 9Jrtl Article of \7ar but guilty of a viol.s.tion of 
the 96th Article of 71ar; and guilty of Charge II. Ho evidence of pre"Tious 
cc.invictions was introduced. He was sentenced to be dishonorably <lis
chareed the service, to forfeit a11·pay and allowances to become due 
after the date of the order directing execution of the sentence, and to 
be confined at hard labor for the term of his natural life. The review
ing authority approved the sentence and forvrarded the record of trial 
for action pursuant to Article of War 48. 

3. Evidence. 

a. For the prosecution. 

The evidence pertinent to the findines of guilty is SUIIllnarized as 
follcws: 

At about 7:00 o'clock in the evening of 31 July 1949, Elfriede 
Mergl, with her two year old daughter, Ramona, entered the Gasthaus 
Ra.udaschl, located opposite the airport in Yiels (R 10,21). Elfriede, 
who testified that she was unmarried and that the father of her child 
was a "boy friend," was accustomed to frequent the Gasthaus in the com
pany of colored soldiers (R 22,23,.34). Shortly after her arrival, she 
went to the rear of the establishment, passed through the 11pissori," 
and entered the ladies toilet (R 11,28). Accused followed her into 
the toilet, the door to ¼hich she asserted could not be locked. He 
"offered /Jief/ ten dollars" but she informed him that she had her own 
"boy friend11 and did not need his money. He attempted to kiss her 
but she pushed him back and tried to cry out. He "closed" her mouth 
with his hand, struck her in both eyes and pushed her onto the toilet. 
He then took out his penis, lay on top of her and placed his hand 
upon her "genital part. 11 She was menstruating and he tried to 
pull aY,ay tl:e bandage. '.Then she attempted to get off the seat 
he struck her on the nose causing a nosebleed which stainedthe 
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silk dress she was wearing. Finally, for reasons not disclosed by 
the record, he desisted and she stood up (R 11-15; Pros Ex 1). Johann 
Wimmer, the proprieter of the Gasthaus, went back to the toilet and, 
finding five or six soldiers in the 8 pissori," ordered them out. Enter
ing the toilet he observed Elfriede Mergl, with blood on her face, and 
a colored soldier standing with his back to her. In response to Wimmer I s 
questioning, Elfriede asserted that the soldier had "wanted something 
from her11 and that the blood on her face was caused when •a hand was put 
on /Fier7 throat." (R 25-28) Wimmer observed the bolt on the toilet door 
when he entered and stated that it was in operating condition although 
not locked (R 29). On cross-examiration, Wimmer admitted telling the 
defense counsel that there ,vere two toilets in his establishment, one 
on the upper noor for "respectable girl guests" and the one on the 
ground floor for "the other ones" (R 33,34). On 2 August 1949, Doctor 
Henriech Wintersteiner examined :!Ufriede Mergl and found her to be 
suf.ferine from a bruised and swollen nose a..'ld a discolored left eye 
(R 37). 

At approxima.tely 0015 to 0030 hours, 1 August 1949, Alfred Graf 
was walking along Eferdi.~gerstrasse in Wels in the direction or the 
bridge. "At a point. ( 11 A11 ) indicated by Graf on Court Exhibit 1 (a map 
stipJ.lated to be -"an exact duplication and representation of the streets 
contained thereon, in the city or Wels ~- -~ ~- the scale thereon ~- * * one 
foot to two thousand feet 11 ) he was stopped and seized by,accused (R 38, 
~2-53,57). Accused's companion, another colored soldier,struck Graf 
in the face. Graf was chased by the second colored soldier to a police 
sta·t:Lon indicated on the map as approximately 50 meters away. Graf 
observed that accused proceeded in the direction of the Wallererstrasse. 
tilien last seen by Graf, ,accuser! was standing at the intersection of 
Wallererstrasse and Grunbachstrasse (Point "B" on the map), a distance 
of approximately 200 feet from the police station (R 55). 

At a bout 0030 hours the same morni:.-ig, Maria Niederma.yr, who resides 
at 21 W'allererstrasse, a distance of approximately 750 feet from the 
intersection of Yfallererstrasse and Grunbachstrasse, was awakened by a 
"great noise which was going on outside." She arose, went to the 
kitchen, looked out the windo«, and obsarved two colored soldiers, one 
of whom was se.:i.rching the pockets of a civili::..n lyii1G on th-3 6r::,u.c.tl, 
while the other was II jum,.:::>ine at11 the hP.ad of the civilian. (The scene 
gf the incident was designat'3d as 11C'' on the map). Maria heard the 
soldier who was searching the civilian say "Stop now," follovred by words 
which she could not understand, and finally somet!tlne that sounded like 
11 Jennie, 11 and then the sa'lle soldi13r dragged the other soldier away fror.i 
the civilian. Maria observed a cyclist approaching and. the two soldiers 
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went toward him (R 96-98,101). 

At abo~t the time that Maria Nie1ermayr witnessed the foregoing 
incidents, Alois Niederschick, a policeman on duty, observed a man and 
a bicycle lyine on the ground in front of the Niedermayr residence, and 
two colored soldiers standing nearby. One of the soldiers asked 
Niederschick what he was doing there an1 Ni.ederschick explained he was 
on his tour of duty. The soldier, whom Niederschick identified in court 
as the accused, and whom he characterized as the taller of the two by 
10 to 15 centimeters, struck Niederschick on the left side of the face 
thereby compelling him to dismount from his bicycle. The other soldier 
exclaimed "This man is a policeman. 11 The soldier who struck Niederschick 
ran away, whereupon Niederschick went over to the man who was lying on 
tlle ground (R lOl.i-105,108-109). Niederschick recognized the man as 
Paul Ritzberger (R 106). He identified Prosecution Exhibit 3 as a 
picture of Ritzberger an:i testified that the face on the picture looked 
"substantially like11 Ritzberger 1s face on the nieht of 1 .l.ugust (R 106-
107). 

en cross-examination Niederschick admitted tra.t at a "confrontation" 
of colored soldiers at the USFA Quartermaster Depot on 1 August he failed 
to recognize either of the two colored soldiers. He asserted that at a 
subsequent hearine at the Depot, held possibly about the 24th of August, 
he saw accused under guard and recognized him as the soldier who had 
slapped him. He admitted that prior to testifying at the Depot he had 
been informed by a 11 CIC 11 agent that· the accused was 11an accused". He 
also admitted making the .following statement pertaining to accused at 
the investigation: "I am not certain he was the man. I am presuming 
and I suspect him because of his size and looks. 11 (R 109-113). 

· At 0100 hours, Doctor Alois Floss was called to the vicinity of 21 
:~allererstrasse (Maria Niedermayr 1s residence) where he examined a man 
lying :in the street. Doctor Floss' examination disclosed that the man 
was dead, and that the front of the man's head was "broken in two. 11 

Doctor Floss identified Prosecution Exhibit 3 as a picture of the mai 
whom he pronounced dead under the circumstances related by him to the 
court. He added, however, that the face showed more swelling than at 
the time of examination explaining that such a change in appearance 
was normal in a corpse (R ll4-ll6). 

It was stipulated that Paul Ritzberger of vials, Austria, weighing 
180 pounds, height 5 feet 7 inches, died on or about l August 1949, 11as 
a result of a splintered fracture of the skull with piercing of the 
right forehead brain, a bruise of the brain, and subdural and su.b
arachnoidal bleedings caused by being kicked in the head on Vfallerer
strasse between Haidestrasse and Bru.cknerstrasse, Wela, Austria, on or 
about 1 August 194911 (R 118). 
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At about 0030 hours, 1 August 1949, Josei Resinger left the Gast
haus Zum Schonen Aussicht, accompanied by one Raditschnig, Johann 
\lfickenhauser and the latter's wife (R 119). Resinger and Raditschnig 
were riding bicycles while Wickenhauser and his wife were following them 
on foot (R 126). The group was travelling slowly along the Wallerer
strasse and when they reached a point (designated as "D" on the map) on 
that street approximately 250 yards from Maria Niedermayr 1s house, they 
observed two colored soldiers who came from the opposite direction on 
the other side of the street (R 119,121,122,125). ~nether the two 
soldiers were together, Resin8er could not state (R 127). A.t the time, 
Resinger and Rad.itschnig were cycling on the left of the center of the 
street which, at that point, was about 4½ meters wide and had no side
walk. Raditschnig 1 s bicycle was about one-half meter in front of 
Resinger and closer to the center of the street. Both bicycles had 
headlights burning (R 126-128). One of the colored soldiers jumped at 
Raditschnig and both Resinger and Raditschnig dismounted from their 
bicycles (R 119,121). · Resinger parried a blow by the colored soldier 
and struck a blow· himself, whereupon the colored soldier ran away (R 
121,129). The other colored soldier remained at the scene and said to 
Resinger in broken German "Was Du.,~Machen with my Comrade" which Resinger 
translated as "What did you do to"iizy'"'comrade?" Resinger responded by 
asking if the soldier had a knife in his hand. The soldier advanced 
upon Resinger who spun him-around and the soldier ned from the scene 
(R 123-129-130). Resinger characterized the first assailant as the 
taller of the two soldiers and added that the first assailant was wear
ing a service cap and the other a garrison hat. He distinguished the 
two hats by stating that the service hat had a peak and that the garrison 
hat had two tops (R 131,132). Both soldiers went in a direction leading 
away from town (R 122,123,124,125). Resinger and his friends continued 
along the Wallererstrasse and, approximately 300 meters from where they 
were attacked, they saw a man lying on the ground. The man's face was 

"a pulp'' (R 135) • 

At approximately 004.5 hours, 1 August 1949, at the intersection 
or Wallererstrasse and Flurgassa, a dista.'1.ce of awroxi.ra.'3.tely 140 yardg 
from the place v:here Resinger and his party nere attacked, Private Yirst 
Class David Edwards, Jr. met accused and 11Vlrisht." .A.ccazed ;-ras W.)c'.r:L'1g 

an noverseas cap" and Wright was wearing a "garrison cap," which Edwards 
further described as a hat with a leather peak bill, fur felt top, and 
with a leather band • .&.t the time, accused and Wright were breathing 
hard as though they had been running. r'lhile the trio was returning to 
camp accused told F.dvrards that they had some trouble (R 136-138,144). 
Upon hearing a siren the three men separated (R 140). In Edward's 
opinion both accused and Wright were under the influence of liquor since 
they walked in a "weaving way" (R 142-143). 
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On ''a Thursday« in August., accused offered to trade a watch with Carl 
Wagner. Viagner identified Prosecution Exhibit 4 as the watch which 
accused offered to trade (R 153-155). On 5 August accused sold the 
watch designated as Prosecution Exhibit 4,to Franz Bagar for 710 schillings 
(R 157). The deceased Ritzberger was wearing the watch designated as 
Prosecution Exhibit 4 when last seen by his wife., Anna., at 1650 hours., 
31 July 1949 (R 145,146). 

Rudolf Barisch., a tailor employed at the 11USFA QM Depot.," testified 
that Vlhen soldiers turned in clothing to him he would make an entry in 
a register book under tl:e soldier's name or number. The number would 
be comprised of the first letter of the soldier's "family name" and the 
last four figures of his serial number. He would also mark, in the same 
manner., the clothing turned in. He identified Prosecution Exhibit 5 as 
a pair of trousers which he had so marked. The mark contained thereon 
is "B 8594" (R 165). It was stipulated that accused's serial number is 
"16288594" and that the trousers desienated Prosecution Exhibit 5 are 
quartermaster issue (R 163-164). Barisch also testified that the 
trousers were turned in to him on 5 August 1949., although the entry in 
the register book was dated 5 July (R 166.,168). The trousers were taken 
from Barisch' s shop on 8 August by Captain Frederick s. Putnam, who 
turned them over to a Mr. William Burden of the "CID11 (R 169-170). 
Burden, in turn, turned the trousers over to Guy n. Stilson, who, in 
turn, turned them over to Doctor Werner Boltz(~ 172-173). The stipulated 
testimoey of Doctor Boltz, a qualified expert in forensic medicine, 
disclosed that he examined the trousers designated Prosecution Exhibit· 
5, and that as a result of his examination and tests he detected the 
presence of human blood on the trousers (R 179-180). 

On l August 1949 James K. Brown, "CID AgentJ' saw accused at a 
routine screening of soldiers of the 560th, 440th., and 516th units in 
Wels. After a lineup at the Quartermaster Depot on 5 August, Agent 
Brown arrested accused (R 56,57). Cn 9 August Agent Brown, and another 
agent., Burden., went to the stockade and took accused to the "12th CID" 
in Linz. A.gents Brown and Burden explained to accused his rights under 
the 24th Article of war and specifically told him that any statement he 
made might be used against him. Accused observed a book entitled 
"Articles of War., Annotated," and inquired if he might read it. Accused, 
then, ostensibly read the 24th Article of War. He also read a section 
concern~ a decision of a reviewing, board and showed it to Agent Brown. 
According to Agent Brown, the decision pertained to two soldiers who 
were being transported in a military vehicle by a military guard. Duri.~g 
the trip one of the soldiers killed the guard. One of the soldiers was 
convicted and the other was not. The one who was acquitted had complained 
of a stomach-ache and while two of the guards were attending him the 
other soldier struck the third guard. 
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Accused was reluctant to tell the agents or his activities on 
the night or 31 July - 1 August 1949 but, after being shown his blood
stained trousers and a watch which had been in his possession, he 
voluntarily made an oral statement (R 57,60,61,62,81,85,87-88). The 
following day Agents Brpwn and Burden returned to the stockade and 
asked accused if he cared to make a written statement. He indicated 
his assent and they again took him to the 11 CID11 office. Here, he again 
read the 24th Article of 'Viar, and, in addition, the Article was again 
explained to him by Agents Brown and Burden. Accused made a statement 
which was reduced to writing. According to Agents Brown and Burden the 
written statement was substantially the sa.roe as the oral statement 
accused made on the 9th or A.ugust. He read the statement and placed 
the letters "D.O.C. 11 on the four corners of each page of the statement. 
He later stated that "D.o.c.n was his nickname (R 58-59,62-64,82-86,89-
90). Both Brown and Burden denied that aey promises or innnunity, any 
coercion, or threats were employed to secure a statement from accused 
(R 57 ,62). 

The prosecution's presentation of its testiJnony was interrupted 
to permit the accused to testify, at his own request, concerning the 
circumstances under which he made the pretrial statement (R 65,66). In 
substance, he testified that he was arrested on 5 August and was placed 
in confinement the same day at Camp licCauley Stockade. On 8 August, 
he was visited at the stockade by 11CID Agents" BrdWn and Burden who 
took hiJn to CID Headquarters in Linz. Without apprising him of his 
rights under Article of War 24 the two agents interrogated him as to 
his whereabouts at "twelve o'clock" on the first of August. After he 
had told them, they stated that they had checked the story before. He 
YTas returned to the stockade and brought to Linz the following day by 
the same agents. En route to Linz, the agents told him that they had 
found his pants, with blood on them, and a watch which he had previously 
in his possession. After they arrived at the CID office, Agent Brown 
told accused they had him "pinned" for murder, that it was 11a long road 
to travel alone," and that they had changed his confinement order from 
"suspicion of murder" to t1rm1rder." Agent Brown continued., however, that 
there ;,,as no r.eed for accused to take tr.P, :-cspo:-isibil ity clone; that a 
girl had seen the killing and had said that only one soldic::: f,-1t,£)1:-
the civilian, the other soldier kneeling dov,n. Agent Bro1,n added t!-iat 
because there was blood on accused's left pants leg accused must have 
been the soldier who was kneeling down. Agent Brown also related that 
the girl who witnessed the killing stated that one of the soldiers 
called the other soldier "Jinny" and told him to stop. Agent Brown 
said. that since accused's name did not sound like "Jinny" it must have 
been accused telling the other to stop. The agents told accused that 
since it appeared he did not do the killing he should make a statement 
involvinc tl:e o::1e vrho did. While ac~usad was in the office he noticed 
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a book about the Articles of War. Since he was told that he was being 
confined under the 92nd Article of War he asked permission to look at 
the book to see what it said about the 92nd Article of War. While he 
was reading the Article and the supplementary explanation, Agent Brown 
pointed out a case which he said was similar to accused's situation. 
Accused's understanding of the case was that there were two prisoners 
and a guard in a jeep and one of the prisoners complained of a stomach
ache. While the guard attended him, the other prisoner killed the guard. 
The prisoner with the stoma.ch-ache was not blamed for the murder (R 67-70). 

Accused continued that it was after the foregoing events and 
discussion that he made an oral statement covering his activities on 
31 July and 1 August. :.He was not apprised of his rights under the 24th 
Article of War p~ior to making the statement. After making the oral 
statement he was returned to the stockade. The following day, 10 August, 
the agents called on him at the stockade and told him it would be best 
if he made a written statement with which they could confront the other 
man involved in the case, and thus get a statement of guilt from him. 
After arriving at Linz, accused told the Agents that he did not wish 
to make a written or sworn statement. Burden responded that it would 
have to be that way in order for them to get a statement from the other 
man. Accused reiterated that he did not want to make a statement because 
under the 24th Article of War he did not have to make one. Burden agreed 
that accused did not have to make a statement, but neither Burden nor 
Brown told accused that in the event he did make a statement it could 
be used against him. Acc~)13.d also been questioned about a happen
ing with a girl and when he gave his version of that offense he was 
told to forget about it. Being told to forget about this incident, 
Brown's explanation of the case in the book, and the circumstance that 
he was told that the purpose of his statement was to induce the other 
ma.n to confess, all persuaded accused to make a statement. His "under
standing" was that if he mde a statement he would not be blamed for 
his participation in 11 the activities of the 31st of July - 1st of August. 11 

(R 70-7 3) • The only time the 24th Article of War was mentioned was on 
the tenth of August at which time accused told the Agents that he knew 
some of his rights under that Article. Specifically, what he knew he 
had learned from another soldier, and was to the effect that "you didn1t 
have to say anything when you was being arrested till you could have 
some kind of defense." (R 73). 

Upon cross-examination, accused testified that "Doc" was the name 
by which one soldier called him, and he admitted that he placed the 
letters 11 n.o.c. 11 on the written statement ma.de by him (R 75,77). He 
denied that during the fourteen months he had served in the A:rmy, the 
Articles of War had been read to him more than two times (R 75). When 
8X8Jllined with reference to the oral statement ma.de by him on 9 August, 
and asked if that statement was made of his "own free will,11 he answered 
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that he did not know what "free will" meant. He also denied knowing 
"what it means to be forced to give a statement." (R 78) 

After it was stipulated that accused's score on his Army General 
Classification test was lll., accused again took the stand and explained 
his denial that he knew what "force" meant by stating that he did not 
Imow to what kind of force the question pertained (R 91-93). 

The written statement made by accused on 10 August was admitted in 
evidence as Prosecution Exhibit 2 (R 58.,62.,93). In pertinent pa.rt 
accused stated therein that in the early morning of 1 August 1949., while 
he was returning to 11\'lels QM Depot" he met Private Jerry ln-ight., and 
both continued on to Camp. En route they met a civilian who was riding 
a bicycle and 1'lright suggested., 11Let' s do this Kraut in." Although 
accused demurred., Wright grabbed the victim as he passed, pulled him 
off the bicycle., and struck him in the face. The civilian fell to the 
ground., whereupon, Wright started kicking him. Accused detailed his 
part in the incident as follows: 

"* ~Vright told JOO to search the man while he was still kick
ing him. I told :wright not to bother the man as we already 
had money. He insisted., and., as I stooped over and removed a 
watch from the man's arm., Wright continued kicking him. I 
told Wright that that was enough., and when he continued his 
actions I struck Wright in the face with my fist. He staggered 
backwards and I started to walk away from the scene. I looked 
back and observed that Wright had gone back and started kicking 
the man again. I then went back and grabbed Wright and pulled 
him away from the scene. We walked on down the street and 
Wright was walking ahead of me at a distance of about ten feet. 
* * *•" (R 94) 

A short distance further on, Wright espied an Austrian policeman approach
ing on a bicycle. Wright grabbed the policeman., but accused intervened 
and told Wright "come on." Accused paused and explained to the police
man, "My comrade is spelling /jla-yi:n.y with you. 11 Wright had gone on 
ahead of accused and., when the latter caught up with Wrigh"G,he noticed 
that r.right was in an argument with several civilians. Accused sent 
V:rieht on his way and thai tried to eA"J)lain to the civilians that Wright 
did not mea.., any hare. Cho of the civilians approached a~cusod i.~ a 
menacing manner. Accused drew a pocket knife from his pocket and opened 
the blade. He employed the knife to ward off any attack and backed away. 
When he observed Wright at a safe distance., he turned and ran after him. 
Accused and Wright then met Private First Class David Edwards and 
returned to camp with him. Accused told Edwards of the altercation with 
the civilians. After returning to camp accused placed the watch which 
he had taken from the victim of V{right 1s assault on top of his wall 
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locker, and forgot about it. The following Tuesday he found it and 
turned it over to the first sergeant, thinking that another soldier 
had lost it. When nobody claimed the watch it was returned to accused. 
Accused tried unsuccessfully to trade the watch for another watch, and 
later sold it to a civilian for 210 schillings. 

b. For the defense. 

After being apprised of his rights, accused elected to testify on 
the merits {R 185,186). 

With reference to Elfriede Mergl 1s testimony accused testified that 
after evening chow he went to a gasthaus, and as he was entering, Mergl 
was leaving. He told her he wanted to talk to hQr. At first, she 
refused stating that her boy friend was around, but then suggested that 
accused accompany her back to the.toilet as she would be better able to 
talk there. After they entered the toilet accused asked her about "an 
intercourse" and offered Mergl ten dollars for that purpose. She took 
the money and put it in her purse. Accused had started to unbutton his 
trousers, but stopped when she told him, "Not right now, because rrry 
boy friend will come looking for me." Accused then demanded the return 
of his ten dollars stating that he would see her later. Mergl, however, 
insisted on retaining the money and so, accused resorted to force to 
regain it. There was a scuffle, he slapped her in the face, took his 
ten dollars and left the toilet (R 186-188). 

Concerning the testimony of Graf, of whose assault accused was 
acquitted, he testified that at the time and place indicated by Graf in 
his ·testimony he (accused) witnessed an assault by Private First Class 
Jerry Wright upon a civilian (R 188-190). 

Later, at the place indicated on the map (Court's Exhibit 1) by 
Maria Niederma.yr, accused was walking with Wright, when an Austrian 
civilian on a bicycle tried to ride dovm Vfright, Accused continued 
walking but, when he looked back and saw a fight between Wright and the 
civilian, he went back to the scene of the fie;ht. When Wright asked 
accused to search the civilian for weapons, accused knelt over the 
civilian who was lying or. the ground. He saw a watch lying near the 
civilian 1s shoulder and picked it up. 'Vlhile he was kneeling he noticed 
Wright kicking the civilian and he told Wright, "Stop Jerry." :~'hen 
Wright continued to strike the civilian, accused got up and struck 
\'fright. Accused never struck the civilian nor did he assist i'iright in 
any way. He did not search the civilian for the reason that he became 
interested in the watch on the ground and also because he became angry 
at 11right for continuing to kick the civilian (R 191-194). 
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The accused and Wright did not have any prior agreement to take 
anything from anybody and accused did not mentio~ to Wright the fact 
that he had found the watch. Accused had just received his ninety 
dollars pay, and had most of it at the time he found the watch {R 195-
196). Accused finally pursuaded Wright to leave, but about 25 to 30 
feet from where the fight took place, they met an Austrian policeman. 
Wright grabbed the policeman and struggled with him. Accused pushed 
Wright on his way and told him that his adversary was a policeman. 
Accused paused and explained to the policeman that Wright had not 
meant any- harm and was merely p1¢ng with him {R 196-197) 

\'frie;ht, meanwhile, had rushed on "like he was angry, 11 in the 
direction of the place identified by Resinger in his testimony,,and

'when accused reached that place, he observed Wright in a fi&h.t with 
one of a group of Austrian civilians. Accused rushed up, directed 
i'fright to go on down the street, and tried to explain that Wright did 
not mean any harm. Accused then saw three Austrian men advancing upon 
him, drew his knife, backed a1ray, and finally turned and ran {R 198-199). 

When accused reached his billets, he placed the watch on top of his 
locker. He had been excited v1hen he took the watch and had forgotten 
the circumstances under which he had acquired it. \Then he next saw 
the watch, he believed that sorae soldier might have misplaced it and 
so he took it to the orderly room and asked the first sergeant if he 
knew whose property it was. Accused eventually recalled the circum
stances of his acquisition of the watch when he was interrogated about 
the watch by the 11 C. I.D. 11 He admitted telline the CID that he had 
ta.ken the watch "froill the ma.n" but stated that he meant he picked it 
up nnear the man. 11 He denied usini; the words contained in his purported 
statement which indicated that he had removed the watch from the ma.n's 
arm (R 200-205). 

Accused asserted that from about 1700 hours, 31 July, up to the 
time of the incidents in which he had been involved he had four glasses 
of wine, one shot. of cognac, a bottle o:' beer, and a whiskey and coke 
(~ 207). 

Private Jerry L. v'[ri~ht testified that at about midni0ht, 31 July, 
he and accused were at the place where the witness Graf testified he 
was assaulted by accused. Wright contradicted Graf' s testimony and 
asserted that he was the one who assaulted a civilian at that place 
and time (R 212-214). Subsequently, at the place where the witness 
Hiederm~yr testified she saw a colored soldier kicking a civilian, 
Wrieht testified that a civilian tried to run hL11 down with a bicycle. 
A fight then ensued between YTright and the civilian. Wright asked 

11 
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accused to search his adversary and, as accused leaned over the adver
sary, he told Wright "Stop fighting, Jerry. 11 ~mien Vlright failed to 
stop, accused grabbed him, hit him, and informed him that he was going 
to take him back to camp. Wright did not see accused take a watch from 
the civilian, and was not informed of that fact thereafter by accused. 
Vfright admitted that he kicked the civilian and caused his death. He 
added that accused did not in any way contribute to the civilian•s death 
(R 214-216). 

·while he was leaving, 'tirie;ht observed a person approaching on 
bicycle. Believine that this person was coming to the aid of his late 
adversary, Wright pushed him, knocking the lamp that was attached to 
his chest to the gr9und. Accused told Wright to leave the man alone, 
that he ·was a policeman. Accused did not hit the policeman. \Vright 
proceeded on his way and, at the place which the witness Resinger testi
fied was the scene of the altercation in which two colored soldiers were 

· involved, Wright bumped into one of a group of three civilians, and a 
fight followed (R 216-217). tTright also testified that on 31 July he 
had received pay of $87.00 (R 218). 

Sergeant First Class Milton Jolmson testified that between 1700 
and 1730 hours 1 August 1949, a lineup was held of the men in his unit. 
and that accused was one of the men in the lineup. An Austrian police
man was present at the lineup and looked at all the men in the lineup 
(R 219 1 2201 221). 

Sergeant First Class Johnson, Sergeants Rufus McNiel, Fred Douglas, 
Richard C. Bird, and Richard W. Payne, testified that accused was an 
excellent soldier, that he had a good reputation for peace and quiet, 
and that on more than one occasion he had been selected as "soldier of 
the week" in his unit (R 221-227). The stipulated testimony of Lieutenant 
William Murray was to the same effect (R 227). 

It was stipulated that the records of the finance office showed that 
on 31 July 1949, Private Jerry Wright received $87.00, and accused $89.00, 
in pay (R 218,219). 

Anna Ritzberger, called as a defense witness., testified that that 
deceased carried a pocket knife with a blade 2 3/4 to 3 1/2 inches long. 
This knife was turned over to Yrs. Ritzberger by the Austrian police 
after her husband's death (R 148-149). 

4. Accused was charged with assault upon Elf'riede Mergl with 
intent to commit rape, in violation or Article of War 93, and was found 
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guilty merely of assault and battery, in violation of Article of \1ar 
96 (Spec 2, Chg II). The prosecution's evidence tended to show that 
at the time alleged accused intruded upon Elfriede Mergl in the privacy 
of the ladies toilet of the Gastha.us Raudaschl in \1els, Austria, and 
there offered her a financial consideration for a purpose which the 
circumstances indicated was sexual intercourse. MThen Elfriede refused 
the offer, accused struck her in the face, pushed her onto the toilet 
seat, and attempted to accomplish his purpose of having sexual inter
course vfithout Elfrieda's cooperation. This evidence amply supports 
the findings of guilty. 

We also are of the opinion that if the court rejected Elfriede 1s 
statement of the reason for the assault, as it well may have, accused's 
version equally supports the findings. Accused testified th.at after he 
bad started a conversation wit.b Elfriede in the public part of the 
Gasthaus Raudaschl they adjoined to the privacy of the ladies toilet. 
He offered her ten dollars for "a sexual intercourse;'' she accepted the 
offer and he gave her the ten dollars. Accused started to arrange his 
clothing but stopped when she indicated that their eneagement would 
have to be postponed for a few hours when she would be sure that her 
11boy friend.11 would be elsewhere. Accused, evidently being of the opinion 
that his tender of money was for a service to be presently rendered, 
derna.nied the return of his money, and when it was not forthcoming, 
struck her. Independent evidence· showed that on the .following day 
Elfriede had a swollen and bruised nose, and a discoloredleft eye. We 
are not required to decide whether under the circumstances accused was 
authorized to use force to recover his ten dollars. 1;·e marely hold 
that under the circumstances of the case the court could find that 
the force employed by accused was excessive. It is well settled that 
where one is entitled to use force to recover possession of his property 
the force exercised may not be excessive (Com. v. Donohue, 148 Mass. ·529; 
2 L.R.A. 62J). The use of excessive forceconstitutes assault and battery. 

Accused was also found guilty of the unpremeditated murder of Paul 
Ritzberger, in violatior. of Article of War 92 (Spec, Chg I), and of the 
robbery of the sa:ne individual, in violation of Article of ;iar 93 (Spec 
1, Chg II). 1)-,e evidence shows that at approxi.'UD..tely 0030 hours, 1 
Aue;ust 1949, in front of house :.1u:nber 21 on the Viallererstr:.is32, ·;;3ls, 
Austria, one Jerr-.1 "i'l'right, a companion of accused, assaulted an Austrian 
civilian, Paul Ritzberger, Accused's pretrial statement, his testimony 
at the trial, and the testimoey of tlright, show that h'right requested 
accused to search the victim of Wrieht' s assault. Maria Niederma.yr, 
an occupant of the house in front of which the assault took place, 
witnessed the assault, and observed a colored soldier ujumping" at the 
head of a prone civilian, while another colored soldier knelt beside 
the civilian and searched the civilian's pockets. It is apiarent that 
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:Maria was vtitnessing the assault by i'iright and the searchin~ of the 
civilian by accused in compliance with i1right 1s request. In his pre
trial statement, accused stated that he took a ,,,atch from the victim's 
arm. Other evidence shows that some days later accused sold Ritzber6er 1s 
watch to an Austrian civilian. The evidence also conclusive;ly sh(>',·,s 
that accused ordered Wright to cease his assault upon Ritzberger, and 
when Y{rit:ht did not stop, accused struck Wright. "tJ-1at follO'fed is n(>t 
clear from the record. In his pretrial statement, accused asserted 
that after he struck Wright he started to leave the scene. After proceed
ing a short distance, he turned and observed ~right again kicking the 
victim. Accused returned and dragged ·,"/right away. This version of two 
separate 'lssaults appears only in accused's pretrial statement, and 
accused, Uright, and Maria m.edennayr were not que5t,ioned in court with 
reference ljo the two alleged se_parate assaults. 7le are of the opinion, 
however, that this version of the affray is the most favorable to accused 
and the result we attain is predicated upon it. The record al2.o shmvs 
that Ritzberger died as a result of being kicked on the head. 

..
Accused's liability, if any, for murder in thls case is vicarious 

in nature, and at most, is equal to the lia.bility of r.:right. '.'friB;ht in 
his testimony asserted that Ritzberger, -who was riding a bicycle, tried 
to ride him dovm. .Accepting this as the truth, the evidence shows that 
after Ritzberger was prone on the ground anc. helpless, 7rright viciously 
delivered a series of kicks to Ritzberger 1s head causing his death. 
These facts clearly and convincingly spell out murder. r.Murder is the 
unlawful killing of a human being with malice aforethought. 1Unlawful 1 

means without legal justification or excuse" (Mc~, 1949, par. 179). 
There is no question of legal justification in this case and the only 
possible legal excuse would be self-defense, but the right of self
defense does not continue to accrue to a perso~ after his adversary has 
been rendered helpless as in this case. 

It is clearly evident that one who repeatedly kicks a helpless 
victim in the head, intends grievous bodily harm to such person and 
thus entertains the malice aforethought requisite to murder. \Te are· 
not able to say that Ritzbereer's act in attempting to rid€ do,,rn "ITright, 
rather than ma.lice, provoked the fatal assault. Ritzberger' s act was 
not such 11 as the law deems adequate to excite uncontrollable passion 
in the mind of a reasonable man" (:L'C1I, 1949, par. 180a, p.233). The 
evidence in this case would support a conviction of murder as to Wright. 

If accused's denial of any prior unlawful agreement with Wright 
is true, what is accused's liability for Ritzberger•s homicide? T'ne 
evidence shmvs that in the course of the assault upon Ritzberger, 11right 
asked accused to search Ritzberger, and accused acceded to the request. 
We find the foll.owing statement of law applicable to the factual 
situation: 



41 

"Mere physical presence at or about the scene of a crime 
is not sufficient to make one an aider and abettor. There must 
be a mental as well as a physical presence, that is, an aware
ness of what is about to happen or of what, based on the common 
experience of rnanki.."1d, is lL'lcely to take place and, at least, a 
complicitous acquiescence in the event. 11 (:M 321915, Mccarson & 
Higgs., 70 Brr 411,lil6) 

Pertinent., too., is the following statement from CM 334790., Gruz et al, 
l BR-JC 277,293: 

"**Presence of one at the scene of the commission of a crime 
where, as in the instant case, the circumstances point to his 
con3ent thereto and hls·concurrence therein, is considered as 
an ov,3rt act of encouragernent to the commission of the crime, 
and constitutes him an aider and abettor in the corrtnission of 
the crime ~1- *. 11 

,, Where, as here, the accused acceded to the assailant's request to 
search the victim vrhile the assailant ,·,-as delivering a series of kicks 
to the vi~tirn which were likely to prod11ye death or great bodily harm, 
accused must have been aware of that probable result, and his search 
of the victim was, at least, 11 complic.itous acquiescence11 in the assault. 
These facts and circwnstances const.itll~3 accused as an aider and abettor 
te> T.right and ~e him punishable as a principal (MCM, 1949, par. 27). 

The facts of the case suggest considecation of the question whether 
accused I s suhse:iuent demand upon Wri~rit to stop his assault upon Ritzberger, 
and accused' a s1.1bse,1-..1ent, act of' dr3.gging ~7rieht from the scene, constituted 

" a vri thdrawal by him so as to ne;;ative the :tcomi)licitous acquiescence" 
evidencerl by accused's search of the victim. Analysis of the facts., 
ho,0.-eve.r., ::iispels the 11eed for such conside1·n.tion. The evidence compels 
the conclL'1.si:)T1 that pr l.or to accused's interrupl:.lon of 1';rieht' s assault 
upon Ritzberger, ,Tri~ht had. delivered a series of. kicks to Jitzberger' s 
prone and helpless body. The ferocity of the attack at this stage is 
best me3.sured by its effect upon the accused him8elf: he felt compelled 
to attempt to stop it. 7rithout spelling out .·r:1at .i.s con3idered in law 
as an ,:ffecti·,e ·,,;i thdra::·,al 'by one vicariously involved in a C:!'ime, in 
t::1~.s ::::-i.::0 ~-;e ·:iOill:: rill.Ve to saJ, in order to ::;ivcJ ..::ffect ta the doctri:-ie 
'Jf ·;,_\.thdr:cval, th'.'.t nothin~ Jon3 'uy 7Cri.:;:1t, p:;:-i:1r t~) .::c::s·1s0·!' s lr::-'3rr~!-~ 
ti·Jn of his a::;saul t, in any way contributecl to ?itz,,.-)r0:3l· 1 s ...12c:.th. 

If ·,i[right, 9rior to the purported withtl.rawal of accused, kill8d 
Uitz:)erGer, or deliver""J a blow ....-hich subsequentl;r killed ::titzberger., 
0r :ielivered a blow or blo-:rs rrhi~h contribut.'3:1 :.o the :ieath of Ritzb~rzer, 
aecilse-:1, as well as ~'iriGht, is ...,uilty of m--.i::-der. ~J1ether any of t11os-1 
hypothese3 axisted ·,vas a :!uestion of fact for the c,)11rt (Cunn.t.neI1a.m v. 
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§ p1e, 195 ID, 550, 63 N.E. 511; Jones v. State, 184 Wisc. 750, 198 N,W.8, icks v. State, 213 Ind. 277, 11 N.E. (2d) 171,178-179; State v. 
Francis, 152 s.c. 17, 149 s.E. 348; 70 A.L.R. 1133,1155-1156). We are 
of the -opinion that, under the evidence, the court was justified in 
concluding, as is implicit in its findings, that one of the hypotheses 
set forth existed, and, although we are empowered to weigh the evidence, 
we find nothing in the record which would justify us in reaching a 
contrary conclusion. Indeed, we are of the opinion that the evidence, 
at the very least, compels the conclusion that the kicks delivered before 
the purported witbdrawal contributed to Ritzberger 1s death. 

In our view of the case, therefore, the purported withdrawal could 
not be effective. 

"* * * the responsibility of one who has counseled and advised 
the commission of a crime, or engaged in a criminal undertaking, 
does not cease, unless within time to prevent the commission 
of the contemplated act he has done everything practicable to 
prevent its consummation. It is not enough that he may have 
changed his mind, and tried when too late to avoid responsibility. 
He will be liable if he fails within time to let t.he other party 
Jmow of his withdrawal, and does everything in his power to 
prevent the commission of a crime." (People v. King, 30 Calif. 
2d 185, 85 Pac, 2d 928,939) (CM 333860, Haynes & Lus5nver, 81 BR 
375,386) (Underscoring supplied) 

We are of the opinion that accused's purported withdrawal came too late. 

other evidence introduced by the prosecution tended to show that, 
immediately after Ritzberger was left dead or dying, accused assaulted 
an Austrian policeman, and shortly thereafter assaulted with a knife an 
Austrian civilian. Such evidence of other offenses c!osely related in 
time to the murder, was competent as showing accused's state of mind at 
the time of the murder and negatived to a certain extent his contention 
that he was an innocent victim of circumstances in the murder of 
Ritzberge~. The murder scene as witnessed by the disinterested witness, 
while consistent with the story related by accused and Wright, would 
raise in the minds of reasonable men a belief that accused was not as 
;nnocent as he described himself, and that belief is strengthened by 
the evidence of the other assaults. The evidence of the other assaults 
was also corroborative of the identity of accused as a participant in 
the murder of Ritzbarger. As illuminative of accused's state of mind, 
and corroborative of his identity the evidence of the other assaults 
was competent (CM 337029, Biller (26 Aug 49)) • The findinss of guilty 
of murder are amply supported by the evidence. 
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Implicit in what we have stated hereinbe.fore is the conclusion 
that by lending aid and encouragement to ·wright in the assaults vrhich 
culminated in the murder of Ritzbert;er, all of i'iright 1s acts became 
those or accused just as though he hl.mselr acted. Thus, on the racts 
of the case the court could. find that accused placed Ritzberger in such 
position that he could make no resistance, and then took Ritzberger 1s 
property. Such a factual situation constitutes robbery (M::M, 1949, par. 
180£)• The findings of guilty of robbery are warranted by the evidence. 

5. The Specification of Charge I alleges that accused "did * {~
with malice aforethought, willfully, and with premeditation kill Paul 
Ritzberger * *•" Accused was found guilty of the Specification except 
the words "and with premeditation," substituting therefor the words 
"feloniously and wil.awfully," or the excepted words, not guilty, of the 
substitutcd T,crns, guii:~·. '.'[e are of the opinion that although the 
Specification omitted the words "deliberately, feloniously and unlaw
fully," it charged accused with the offense of premedit..a.ted murde~. 
:Murder as defined in paragraph 179a, Manual for Courts-Martial., 1949, 
is "the unlawful :-Cilline or a human being with malice aforethought." 
(Underscording supplied). The word "unlawful" in the definition is 
surplus-4.ge since the phrase "malice aforethought11 in law connotes and 
embraces wh.ateve..r mean.i.ng is conveyed by the word Hunlawful. 11 (Peoole v. 
Ah Toon (1886), 68 Cal. 362., 9 P. 311; Hall v. State (1889), 28 Tex. 
App. 146, 12 S.Yl. 739; Dickson v. State--r,1938), 134 Tex. Crim. Rep. 22, 
113 s.v;. (2d) 739; see also Davis v. Utah Territory (1893), 151 u.s. 262, 
266; 38 L. Ed. 153, 14 Sup. Ct. 328). 

The model specifications for murder, premeditated and unpremeditated, 
(Specifications 81 and 82, Appendix 4, MCM, 1949) include, in addition 
to the word "unlawfully," the words "deliberatelyt1 and "feloniously," 
\Vhich were likewise omitted from the Specification of Charge I. Despite 
these omissions the offense of premeditated murder was alleged. The word 
"deliberately" is included in the word "malice" which in its legal sense 
has been held to mean "A wrongful act, done intentionally, ,iithout just 
cause or excuse" (People v. Ah Toon, s1pra). The omission of the word 
"deliberately-" is, therefore, without egal significance. 'l'he ~am is 
true of the word 11 felcniously4' which in modern law connotes r.o -i:cr e than 
does the word "unlawfullyn (CM 328133, Konno, 76 BR 313), and hence, the 
word "feloniously," too, must be considered as included within the word 
"malice.-" The omission of the ,,ord "feloniously" from a specification 
alleging manslaughter has been held to be immaterial (CM 283744, Leonard., 
16 BR (ETO) 279), and for the reasons stated, we are or the opL~ion that 
its omission from a specification alleging murder is likewise irmnaterial. 

The court in exceptine from its findings of guilty the words nand 
with premeditation," and in substituting therefor the words "feloniously 
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and unlawfully," found accused guilty of unpremeditated murder.· The 
unauthorized addition of the words "feloniously and unlawfullyj1 orieinally 
omitted from the specification, is of no materiality. 

6. The defense objected to the admission in evidence of accused's 
pretrial statement·and in support of its objection accused testified 
that he was never advised or his.rights under Article of War 24 and that, 
specifically, he was not told that any statement ma.de by him could be 
used against him in a court-martial. Accused's testimony was rebutted 
by the testimony of the two 11 Cil)11 agents to whom he ma.de the statement, and 
therefore, there was evidence supporting the conclusion of the court 
that the statement was voluntarily made upon proper warning and hence 
competent. We find nothing in the record which indicates that the court 
incorrectly weighed the evidence on this issue. 

7. Accused is 20 years of age and unmarried. He was graduated 
from high school in 1948, and enlist':ld in the 1.\.rmy shortly thereafter. 
Other than odd jobs perfor.rood during school vacations he has no record 
of civilian employn1ent. At the time of the offenses with which he was 
charged he was servine in Austria. The report of the investigation 
conducted in the case pursuant to Article of Jar 46b indicates that 
accused's company commander considered accused's character prior to the 
offenses as good. 

8. The court was legally constituted and had jurisdiction of the 
person and of the offenses. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. The Board 
of Review is of the opinion that the reco~1 of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant confirma
tion of the sentence. A sentence of dishonorable discharge, forfeiture 
of all pay and allaNances to become due after the date of the order direct
ing execution of the sentence, anrl confinement at hard labor for life, 
is authorized upon conviction of a violation of Article of war 92. 
Penitentiary confinement is authoriied by Article or War 42 for the 
offenses of unpremeditated murder and robbery, recogni1.eJ as offenses 
of a civil nature and so punish.able by penitentiary confinement for 
more than one year oy section 111.1, act o.r 25 J·.me 1943, (13 u.s.c. 
111.1), and section 2lll, act of 25 June 1948 (18 u.s.c. 2111), respectively. 
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DEPART1IENT OF THE .ARMY 

Office of The Judge Advocate General 

THE JUDICIAL COONCIL 

Harbaugh, Brown and Micke:lwe.it 
Officers of The Judge Advocate General's Corps 

In the' foregoing case of Private First Class Angress 

Brown, Junior, R.,~ 16288594, 560th ~arter.naster Supply 

Com:;:ia.ny, upon the concurrence of The Judie Advocs.te General 

the sentence is confinned and ,•:ill be carried into execution. 

A United States Penitentiary is designs.ted as the placo of 

confinement. 

b.ii&~~ 
a !1arch 1950 

I withhold my concurrence in the 

foregoing action and transmit the record 

of trial to the Secretary of the Army for 

confirming action pursuant to Article of 

War {8b. 

~1-rr~ 
E. M. BRANNON 

I} Major General. USA 
:L3 Y17~ ( r,£!! l'he Judge Advocate General 
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23 March 1950 

lJFlCORA.lIDU'~ FOR TiiI'.: SEC!£TARY OF THE ARMY 

SUBJECTz Record of Trial by General Court-Martial in the case of 
Private First Class Angress Brown, Jr., RA 16288594 

1. Pursuant to Article of Wa.r 48b, there are transmitted for your 
action the record of trial, the opinion of the Board of Review, and the 
action of the Judicial Council with my action trereon in the case of 
the soldier named above. 

2. Upon trial by general court-martial, the accused ¼as found 
guilty of the following offenses alleged to have been committed at Wels, 
Austria, on or about 31 July 1949: unpremedhted murder and robbery, 
in conjunction with Private Jerry Wright, of Paul Ritzberger, in violation 
of Articles of War 92 and 93; and assault and battery upon Elfriede 
}lergl, in violation of Article cf War 96. He was sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances 
to become due after the date of the order directing execution of the 
sentence, and to be confined at hard labor for the tenn of his natural 
life. The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of Nar 48. The Board of Review 
is of the opinion that the record of trial is legally sufficient to 
support the finJ:ngs of guilty and the sentence and to warrant confirmation 
of the sentence. The Judicial Council has oonf'irmed the sentence, but 
I have withheld my concurrence pursuant to Article of War 48b for the 
reasons hereinafter discussed. 

3. There appears to be no substantial question as to the legal 
sufficiency of the record to support the findings of guilty of robbery 
and assault and battery (Specifications 1 and 2 of Charge II). The 
finding of guilty of murder (Specification of Charge I), however, depends 
entirely upon conclusions as to Brovm's vicarious responsibility for 
Wright's acts to be drawn from evaluation of evidence. The evidence 
indicates that the accused Brown initially declined emphatically 
to join Wright when the latter assaulted the victim Ritzberger. 'lhere
after, - however, when Wright had knocked the victim down and was engaged 
in assaulting him on the head with his feet, Brown, at the behest of 
Wright, undertook to search the victim, in ·the course of which he 
secured the victim's watch. ~right continued to kick the victim despite 
Brown's protests whereupon Brown forcibly caused ·:\'right to desist and 
leave the scene. Technically, this factual situation, as the Board of 
Review and the Judicial Council have indicated, may constitute sufficient 
participation by Brown in the actions of Wright to constitute him a 
principle in the crime of murder, but Brown's action preceding and 
following Wright's vicious assault on the victim indicate to me t~t 
Brown personally entertained no malice toward the victim and that such 
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participation or abetn1er.t as occurred on his part was impulsive and 
reluctant. Therefore., I am of tm view that substantial justice would 
be done by disapprcving thf: findings of guilty of murder and reducing 
the sentenc'e to dishonorable discharge., forfeitures, and confinement 
in a Federal institution for ten years, this being an appropriate 
sentence for robbery under the circurr~tances. 

4. A form of action is attached for your consideration and signature 
in the event you concur in my views. 

E. M. BPANMON 
Maj or General, USA 

3 Incls The Judge Advocate General 
l Record of Trial 
2 Opinion of Bd of Review 

w/ action of Judicial 
Council and TJAG 

3 Fonn of Action for 
. sec of Anny 

008237 0 - 50-:1 





  

DEP.till.T?fill.C OF THE .AR.MI 
Offioe of The Judge Advocate General 

1"Iashington 25, D. C. 

CSJAG"i{ - CM 339357 

UNITED STATES tmITED ST ATES FORCES IN AUSTRIA 

v. Trial by G.C.M., convened a.t Wels, 
Austria., 12-14 October 1949. ris

Private JERRY L. WRIGH? l honorable discharge, total forfeitures
(:tA 16260037), 56oth Quarter- ) after promulgation, a.:rid oonf'inement
master SupplyeCompa.ny, £PO 174,; for life.
u.s.. Army. ) 

OPINION of the BO.A.10 OF REVIDT 
lioA,.ti"EEe,. BR.ACK and COR..1lIER 

Officers of. The Judge .Advocate Genera.l's Corps 
-----�-----------�----�-------

1.eThe record of trial in the case of the soldier named abovo huseee
been examined by the Board of Review a."'ld. the Board submits thise., it3 
opinion, to the Judicial Council and The Judge .Advocate General. 

2.eTho accused was tried upon the following charges and specifica
tions & 

CHA..1GI:.: I: Violation of the 92nd Article of ·;;a,r. 

Specificatior...: I n  that Private Jerry Y[right, 56oth Quarter
master Supply Company, did, at ·.Tels, Austria, on or 
31 July 1949, 17ith malice aforethought;, 

about 
delibe1·a.tely., will• 

fully, feloniously, unlawfully, and with premeditation kill 
Paul Hi.tzberger, a huo.an being, by kioldng him in the head 
with his foot. 

C1Lt.:WI: Ila Violation. of the 93rd Article of :·is.r • 

.3pooification 1: In that Private Jerry Y;right, *"'*, uiJ, at 
"i'fols., .Austria, on or about 31 July 1a49, with intor:.t to do 
him bodily harm, commit an assault upon .Alfred Grv.f, by 
feloniously and vdllfully strildn;:; the said J.J.freu Graf in 
the face with his fist. 

Speoificaticn 2 a (Finding of not guilt-J on motiou)., 

Ho pleaded. not i:;uilty to all charges and specifications. He v.�s found 
guilty of Ju.'l.rse I a..--id its Jpccification, €uilt;,· ofeD:,ecifica.t:i.cr:. 1, 
Cbari;e II, e::cept the words 1\vi th intsr.t to do r.i::-. 'b ::idily ho.r::i., c t 
an assault upon Alfred Graf, b'.r felo:aiously and willfully, 11 Ulrl sub
stituting therefor the words "wrongfully co:nrait; an a.ssaul'.::; ur:ou �IJ.fred 
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Grat by~J not guilty of Specification 2 of Charge II and not guilty of 
Charge II but guilty of a viol9.tion of .Article of War 96. Evidence of 
ti,·i,ro previous convictions was introduoed. He was sentenced to be dis
honorably discharged tre service, to forfeit all pay and allowanoes to 
become due after the date of the order directing tixeoution of the sen
tonce, and to be confined at hard labor at suoh place as the proper au
thority :r....ight direct for the term of his natural life. The reviewing 
authority approved the sentence and forwarded the record of trial for ac
tion under Artiole of Wsr 48. · 

3. Evidence for the Prosecution 

In the interest of continuity, the evidence relating to Specification 
1, Charge II, will be swmnarized at this time. 

Specification 1, Charge II 

About 12115 a.m. on 1 .August 1949, Alfred Graf, an Austrian citizen, 
·was on his wey ).tome from a party. He was riding a bicycle along "Efer
di.c.gerstrasse" in ¥Fels, Allstria. As he approached a bridge over a rail
road he dismounted and walk.id along the street. He had crossed the 
bridge and proceeded a short distance along the street when two colored 
soldiers approached him. The taller of the two soldiers grabbed his 
jacket and "said somothing which I did not understa.:.id.." Thoreaftor the 
followins occurred1 

"Q Wh..~t, if anything, did the other soldier do? 
.A Tm tall soldier oalled the other soldier. which then 

approached me, too. This ma."l, too, grabbed me ~ 'IIIi;f jacket 
and then he slapped me. I tore awo.y and fled. 

"Q. Whero did the soldier hit you? 
A In tho face. 

"Q 'i'lithwhat did ho hit you? 
_A ~Iith the fist. 

11 ~ Did you do ~,thing to cause the soBier to hit you? 
A Uo, nothin6 at all. 11 (R 11) 

.A dia6ra."!I of a portion of ;·tels, .Austria, was introduced as Prosecution 
E.ichi.bit 1, und it was stipulated that the diagram con~ained "a true ropre
sento..tion, to scale. of the streets indicated thereon in the city of '/[els." 
Usint; tho diagra"ll, Alfred Graf indicated that -;he foregoing events oocurred 
on 11 Bfer<l.ingcr:;tra:.sett about o. block north of a railroad bridge (R 9-13 ). 

~he p~·osecutlon offered and t:1.c court o.d.nrl.tted into evidenoe as 
Prosec~tion Exhibit 2 a transcr i pt of testimony given by the accused as 
a defense vdtness in the gonoral court-martial of Frivate First Class 
lmgreso Brovm, Jr. The authimtici ty of' thl' transcript of tcst~oey wo.s 
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establi.:.hed by stipulation, however, the defense objected to its admission 
into evidence upon the ground that it wo.s not relevant or pertinent to the 
case and because "this being a capital case the ac-::used does not consent 
to bhe use of the prior testimocy of the witness at a prior trial, 
ai;ainst him at this trial." The transorlpt of this testimocy shows that 
the accused stated that on the night of 31 July 1949 he and Private First 
Class Angress Brcwrn, Jr. wcro together, and that just north of a railroad 
bridge on Efcrdine;erstra.ss e Private Brown asked an .Austrian civilian to 
give the accused a light; tor a cigarette. The civilian "sta.lled, 11 at 
which tin.e the accused "Grabbed him and *** asked wh;f he didn't give no 
lie;ht to us." Tm oivilian knocked accused I s hand away and the accused 
then hit t:1e civilian. Tho civilian 11broke ou~ of my f_accused'Y grasp 
and he ran, .::ir11 (n 14,15,32; Pros Ex 2). 

Charge I and Specification 

!'.raria Niedermaier was asleep at .her residence, UU!llber 21 W'allererstrasse, 
ifol:,, Austria, at about 12 i30 a.m. on tre morning of 1 .August 1949 when she 
was a:'Hakened by loud speaking and "stamping with feet. 11 She looked out 0£ 
tht~ window and saw u. man lying in the street with two colored soldiers stand
ing riearby. Ono soldier was leanini;; o-.rer thf1 me.n lying on the ground "going 
th.rough his pockets." The other soldier II jumped o::i. the head of the man ly
ing on the ground." . The soldier w!lo was leaninb over the man stood up and 
pulled the other soldier a:we:y and said., "Stop no.'V'. 11 She also observed a 
cyclist ap1;>roach the £7oup and saw the soldier who had been senrohing tha 
man on tre ground approach the ~Jolist (R 20-26). 

The diaGrrun introduced as Prosec;..ition ~hibi t 1 shows that Eferdinger
strasse extends in a northeasterly direction ~d that Wallererstrasse ex
tends in a uorthNesterly direction in the City of ~'fels, .Austria. The two 
streets merge together just north of a railroad bridge. Number 21 Waller
erstrasse is about ~ffo and a half blooks from the point of the assault 
upon Alfred Graf as detailed in the foregoing summary of evidenoe. 

Alois liiederschick, a proirision.al policeman of Wels, .Austria., was on 
duty on thEJ night of 31 July and 1 .August 1949. About 12 t30 a.m. on 1 
J..u.s1.1st 19·19 he o.p:1roeched fou-.b0r 21, 1'iallererstrasse, Uels, .Austria, on 
his bicycle and saw n r.i.~vi lying in the street; with two colored soldiers 
standing nearby. One of the soldiers appros.ohcd him ar..J. asked TT}~t r.o 
was doing there. This soldier then slapped him on the face. Tie "explaii:ad11 

that he was a policeman and on duty. The two soldiers then ran away. They 
ran in a northwesterly direction along Wallererstrasse. Mr. Niederschiok 
then observed that the man lying on tm ground was Paul Ritzberger (R 27-30). 
A photograph of Paul Ritzberger ma.de on the morning of 1 .August 1949 at 
the General Hospital at ~·re1s, .Austria, was introduoed as Prosecution Ex
hibit 6 (R 29,41,42,45,113). About ltOO a.m. on the morning of l .August 
1949 Dr. J..lois Floss was called to Humber 21 Wallererstrasse to examine a 
man who Wa5 apparently lying unco:nscious in the street. He examined the 
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man and found him to be dead. The man he examined was Paul Ritzberger 
(a 35,36, Pros Ex: 6). 

On l .August 1949, Dr. Joseph Gruber performed an nutopsy upon the 
body of Paul Ritzberger and founda · 

"Bruises on the surface of the skin in the vicinity 
of the head, of the forehead, the face, arrl the upper I•art 
of the body, the chest. Peculiar bruises on the right side 
of the foroh.ec.d which were s};.apcd in a semi-circle. Then an 
impression. fracture of too right, front forehead -

***tt... a splintered fracture of tho base of the skull; 
a piercing o.f.' tl~o right, f'ror:.t forc!ws.d, with ftiru:traticn cf' 
t?x; bra.in., a:r.d e. contu.sio oerecrae. Further, e. subclural und 
subc.rs.clrr..o!dal bleeding of the brain. Further, an ex-t;cnci ve 
frac-ture of t~.o bones cf the face. That v.-as the reain result 
of the autopsy· •••• " (ll Z7-40 ). 

It wo.s st ipuh.ted tl>.at -

11 *"'* Paul Ri tzbergc.r, of 9 ·:iagner-Ja.ureggstrasse, Wels, 
.Austri&, died on er about l .August, lr4£, as a reault of a 
splintered fracture of the skull, vTith pieroing; of the right 
forcheotl bruin, .:.i:~d the base o.f -the bro.in., and suhdurul b.nd 
:rn:~:-c,.cl:noic.al 1:lf;cd::..I1i:, oauu,d by bE;ir.tg kicked on the h0t>.d on 

·.TallGrcrstrn.::sc be7-1.,cen :'.:aitlcstrassc., ":,Tels., Austria, on or ~bout 
l ..u..[:ust, 1919. .And also tha~ the decce.seu., rl,ul rdtzbt:rger., 
vrn:.ghs one hunc.rcd ru:d ei,·ht~, pound::: o.nd i~ f'i ve i'eet cevcn 
i:::.:.chc:~ in he!.ght. '' (!l 37) 

,,,141.;....\,,It ,:,::.s :;,lso .stipulate-: ·'- 1..,n.a. the aooused is 6 1 2" t::i.11 u.nd 
175 pountls (u 113), 

Private I'il·st Class D:1vid Edwards, Jr. saw ti10 ac0tised arni Pri-J·::;.te !;r01-n: 
c:.:,,,;i..:; l~! :4C u,:c:. l .:~gusi:; .:;.c·(!? at ·~l:& ir..t:erscotio!'l. of Flurstrasse and. 1::~.11er
erstn.sse in the City cf ',"Iclr;. The accuned and Brovrn w€.ro '1breathin€, e.s 
thou£h they had been rtu:.nini:;," The accused acted ::.z ii' r.e had beer. c.rink
in[; e,.ns.l "rocked r.nd vrcaved his body" ·;ilik ,·:alk.int;. E(' Y,o.l'.red with the ac
cuscc'.. and Pr:ivo.te Browtl alcng; a path e..cross a. i'::eld until t.hcy heard a. 
police siren, at vrhich timo the:; separated (l~ 46-50 ) • 

..uma I,itzberger, 1•rid0w cf I'aul fdt;zl:n:gor, te ..tii'i€d that en the r.igl~ 
,..,..-, 'l'°' Jt11 V lt".'.9 hc•r 1-.L,_•... ~-...:a '\':'a-" -·-e<,.,..l.'...-.,. •iT,,,.i,.1,•hn<'<-•r. 11 •. :U•Ct., l0 

'·" u l-,-,,c Of
~.1. v..a. -.., ..,:.1,; •'--· , .. i..;t1WJLI. , .:.> •J '"'-" ._.b v-_,._v .~.•;1v... l. ''"' 1• lo), t.\. \Je/& 
11 ori:ar:~cntal dress 11 ,-rorn by ,\l.t~trians. He vrcre a. rrl:.t -:.·;i..~oh nncl oc.rl·it'd 
a r.:tilleto type kni.;:'e in a "cr....~.11 pccl:r,t or. ·t;!1e hip or the 1!.o:::crhc.scn. •" 
T1lL' bb.de of the kci.fc was bet',-:oen t-:r,:, i..rrl &. b.lf GJ:.:.u tlir0€; .:.r..<.Jl:es ir.. 
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le11.Gth ru:ld wrapped ir.. p6.per (F. 51-54). 

Oz.. S J..ugust 1£14-9, Crir.inal Investigation Division .1-'.gents Yiilliam B. 
Burden a.nd Guy D. Stilson obtained a pair of jump boots fro:ra the o.ccused. 
The accused. opened his "!.'o.11 locb.:r uid s~a-';;1c,d. thi.t tl~e boo~s belci..i;ed to 
hi:trc. l:ach boot 1.1a.s a.bout 13 ir.ches in lengtr. and v;eig:hed about cue ri>L.d 
o:!':e-hc.J.f poun<ls. They were received ir.. evidenoe as Prosecuticn Z>-hlbit 
to. 4 vritJ!out objection (R 58,59,61,G2,63; Pros Ex 4). 

It Wt1.S ctipulated that the boots (Pro.:. Ex 4) \'ioro e::-:1,.inecl liy Dr. ;'forll6r 
Bolt::, a qualified expert in fcre1:sic r.Gdicine who detcrzr..in.ed that certain 
described st&ins on tr.o boots origi:ru:i.te:d from hunen blood (a G3,6<.::). 

Over obj0ction by tho defense a stater.icnt mo.do by the accused um re
duced to ,..,-ritint; but not s igne,d by r.im v:as intro.:.uced into evidence u.s 
PrQsccution Exhibit 5. This staten€;r.t reads: 

• 
1 "15 .August 1949 

"On tre evening of 31 .f.Jlgust 1949 at about 2345 hours, as I was 
entering t!1e .2.ailwo.y Station in Yrcls, Austria, I met Pfc .,,;ngres~ 
Brovm. At thi::; timo I asked him ii' any of our friends were 
present therf, and he-told me that there vras:n't. At this tin:e we 
decided to start walkint back toward our unit. .After clinibill{; 
tho ste.irwaJ· to t re railway bridge, I walked across the bridge and 
stopped an .American solciier and s:,ked him for a cigarette. Ha 
gave :oe a cigaretts and a light and I then rejoine·d Pfc Brown.:w cigarette went out and as I noticed a civilian on the opposite 
side of' the bridge e.pproe..ching on a bicycle, I crossed the bridge 
and asked him for a light. This civilien becane verJ, freightened 
and left hia bicyole and ran back in the dircotion f'rom which he 
had come. Brown and I observed that this civilian ran to a 
police station after crossir~ the bridge and, in order to avoid 
anJr possible trouble, we decicied to turn left e.fter crossing 
the bridge o.r..d take a different rcute back to car.:p. "i:e made a 
rir;ht t~rn on to t'he fir::;~; streot that ·rre CX".',C to. ...\ftb!' W!l.lkini; 
some distance dovm toot street I observed a mo.n co:uLg tova.rc!. i.;.s 
on a bicycle. Yihen he was about twenty feet from us I he£..rd :ri.m 
calling us dirty names in German. I distinctly heard ro.11 call 
us, 1Schwarzes Schwein, t and'Sclnva.rzes neger.' As he met us on 
the bicycle, he rode vecy close to me and I grabbed the handle 
bar of his bicycle. It slipped from my hand and he oontinued on 
for n short diste.noe before stopping. I then told Brown that I 
was going back e.nd ask the oivilia.n what the matter was. Brown 
said, 1 Ho, let's go or. to camp.' Bro,m continued on his wa:y. I 
walked bn.ck to the civilian and tried to ask him in Gerrr.an v;hy 
he cane at me so fast on his bicycl.5. ,':.t first 1:e did r~ot say 
anything but when I asked him the seoord tim.a he started oallinc; 
me names again. At this time I noticed that Brown had continued 
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down the street und. I callE;d to him ancl asked hin: what was happen
ing vrith tr.is comrede. I was lea.nine; on the handle bars of the 
bicycle and. at this tlmo the civilian pushed my hand off and I 
fell off balance. The o-ivilir..n then struck me in the stoma.ch with 
his fist. Re then struck me in tre groin with his la:iee. At this 
I pushed the civilian and he fell to the ground with his bioyole. 
i'i'hen he was getting untangled from his bicycle and as he was 
f;etting up., I struck him in thf. face with 7:n¥ fist and he fell 
back to tho ground. I then started kicking him in too head. I 
then noticed that Brow11. was along side me and he said to me, 
'Jerry, that• s enough.' I ldoked him one more time and then 
stopped. Brown then knelt tlown alongside the civilian and I 
str..rted kicking him again. After I had. kicked the oinlian 
abou';; two more times, Brown jumped up and struck me in the face 
with his .fist. .At- this time my hat fell off. ,;'l..f'ter I picked 
up rrv hat, I went and kicked the man one more time as I was still 

• -rery ar{'.;ry. .li.t tld.s tiroo Brown grabbecl :me b;:,r too a.rm and pulled 
me away. I was still nervous and excited. I then walked down 
the street ahead of Brovm still angry because this man had called 
:r..e names. .After vralldni; only a feu steps, I noticed another man 
aP1:roach or~ a bicycle. I thought that this r..an had seen me fight
ing ...-;:i. th tre other civilian and that he was oc1r.ing to r~lF the 
other rr..an. .:\.s this second man approaohed I reached out to grr.b 
him and he stoppod of his own a.ooord. At t1'.is time Brown told 
me to contir..ue toward ce.mp s..s this Inan v:as a policeman and v,ould 
no~ l1f'..rir1 :::ac. I then walkBd. on down the oenter of the street. I 
then mot a group of civ:tlians on the street and it seo:rr.ed that 
tht:ty were comir:.i; directly tcward me. A:; I mot ther., I walked 
betwosn thcl"l. and brushed the sid.o of one 'Ji: them. At this time 
or..e grGbbed mt: and another stood in front of mo. The one who was 
in front of r,10 ~\'Ung at r:it:. ,·dth his fist but misserl me. 'i";'hen I 
broke loose from tho nar.1. who was holding me, Brown told me to go 
or. back to cau,p. I continucc! on_n;,· way walkini:; a little faster. 
Brovm thcr... said to me, 1Rur. Jorry, rur,!' I ran o:n down the str~e;t 
e.nJ r.ct ano~,her soldier from our unit whose name is Dnvid Edwards. 
Eo ::.rk&d me wlw I was ru.::ninc. I h~d tlien stoppe-:'. and was tryir:t:; 
t::c catch rrr./ breath vrhen Erowr1 c EJ:1.e up ·bo u.::i. Brovm nc.s also out 
ol brcEJth. :·Ji·ien :a.wards again asked us why·r'C. ·:,ere rurudne;., Brcvm 
told hir:": t::lat he had hod some trcuble witl:.. civilia.r...s. Edvrarcls then 
asked us i!' ·,,.·c vrard;ed hin to go back with us to 6et the ci vilie.ns 
and Brown refused. We th(;:r.. walked across a field ir: the direction 
of c~p. ·::role ,·:alkin:~. thero we heard the soui~tl of sil'er..r.. Brown 
then cut;geoted ·that ue ~:plit up. :·;e ::iepa.rated t~:d I later seen. 
:Sdnards in ar.. !.lP jeep. I did not sec Brown again ur..til we arri vcd 
brcck at the company. 

"1'fi tncssed DY& 
I I,.. 1 n 

1 :J/ .,i lia.n, !:io Durde::.1 /:;/ Jar:10~ lC. Bro•t,'L. 
'.'.:.CLLI.Pl.T B. BU?J)E!I ..:~r::~;s !~. B:\0~~;11; 
Z1~cc.:.al .i:'.t;er.i.t CID S::,ic;cial .:16cnt CID" 
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4. For thD Defense 

3erg(;unts :.ttlton Johnson, James E. Harris, Richard C. Bird, Fr<,d 
Doublas, and :.-~ufus l.'.cl1eil, all of the 56oth 1.uurtermaster Supply Compa.ey, 
o..rrl Sergeant Herschel J.:orge.n, 488th 0.ue.rtcrmastor Depot Supply Compariy, 
ci:tc~, to~tifiod that the accusod wac a good sokier and that his reputa
tion for "pee.co and quiet" a..11ong soldiers and ciYilians was very good 
(R 153-1G3). 

Frar..: Bre..ndstoetter, an innkeeper of ..els, Austria, was called as 
a 't".'"itnes.s for the defense. Th6 defense sto.rtcd to question him relative 
tc the reputation of the deceased,Paul li.itzberger. This testimony ~as 
e,:cluded upon objection by the prosecution (R 151-153 ). 

The accuseu was warLed of r~~ rights as a ~~tness and eleotGd to 
testify as a wi tl1ess only as to the spt::cification of Oiarge I and Charge I. 

He testified that he ,·ras born in !.:Omphis, Tennessee, but that he grew 
up in Clew,~an.c!, Ohio. Ile wu.s raised by rJ.s grandmother because his rn.other 
diod w·~1.en h0 Tias a.bout four years or age and bis father died vrhen he was 
about seven yea.rs of' ag:e. F..e attended high school for one year. He worked 
for a faun~· and a box OO?:i:!,):l.ll~' before joi1dllt; the .Arnry on 3 IJay 1949. He 
becon drir.Jd.ng about noon on 31 July 1949 and had been drinldn6 alrr.o5t all 
day. F.e was oot too steady on his feet. 

Cr. the nii;ht of :n July and 1 Aue;ust 19~9 he wc.s with Private First 
Class ,;mo-ess Brown. They were on their vray to cru,1p to 1wke bed check. 
I'hey were walking north on ~-fallererstrasse a."ld were in the street when 
they approa.chod l;wnber 21. A man ridinG o. bicycle crune "straight" at 
him (accused) a.ncl almost rsn him down. Ea grabbed the handlebars and 
olowed the c;y·clis t. down, however, the h~ldlebe.rs slipped from his grasp 
ur...d went pust hir.: sorr,c i;17cr;.tr feet. The accused then "moved off" a.v1ay 
frore tha cyclist and towards cawp. The cyclist called him "a black pig" 
,9....'1.c: "a black r.J.gi;er. 11 He turned e.nd went back to the cyclist and asked 
r..irr. ":/\:,· he hsd called me those neJ.10s. 11 Tho man ansvrere::J so:rr.cthing in 
Cormun ,·rh.ich the accus0c:. die not u..."1ders tc.r.d. The r..ccu.sed :1r.d plac~d his 
har~c.s 0::1. tho handlebars of the bicycle. '.rhn foa:} then k:aockec. the u~cu.sei's 
h'.U1cls from the bicycle and hit the. accused in tro stor...e.ch with hi c left 
fist. The accused testified that ther0e.fter tho followillt; occurroda 

"Q After his left fist contacted your stoma.ch, what 
effect did that have on you? 

A It bent ne slightly·, sir. It bent rc.c sli &htly toward 
h.ira, sir. 

"q, Do you know why he kr.ockcd yom· hand off tho handlebc.rs 
and. hit you in the stonmch? 

A Ho, sir. 
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"Q After he hit you in the stomach, what did you do? 
.A I bent forwards. slightly, sir. 

"Q Then what did you do 1 
A I called Brown, sir,, and asked him what was the matter with 

this comrade. 

11Q What else did you say,, if anything, at that time% 
A Let's do this dirty Kraut in. 

nQ. 'What, if anything, did you do then? 
A Then,, sir,, I tried to ward off his leg, sir, he tried to 

knee me in the groin, sir. I stepped back slightly from him, sir, 
and I pushed him, sir. 

"Q You pushod him? 
.A Yes,, sir. 

"Q What was the effect on him of your pushing him? 
.A He fell to the ground, sir, him and the bicycle· both. 

"Q .After he fell to the ground,, then what did you do 1 
_A He then got up, sir, and was reachillf; for a gun,, s:1,r. 

He reached to his hip. 

"Q 1vnat did you do then? 
A I hit him, sir. 

"Q 7Jhen you saw him reach, what,, if anythint;, did he say 
at that time? 

A Ha called me a black nigger, and a black pig, but he 
said it in German, sir. 

"Q, ·what were his exaot words? 
A Solrvrarzer swine, Sol:r~arzer nigger. 

"Q. .Af'tor you SaY{ him roaching back as if for a pistcl, 
what did you do? 

A Would you repeat that., sir? 

"Q .ti'ter you saw him reaching, as if for a gun, whab did you do? 
A I hit him, sir. I knocked him ti) the ground 

"Q. .After you knocked him to tm i;round. what did yoa do? 
A I kicked him, sir. 

"Q Wb¥ did you kick him? 
A So he couldn't get up and. use a gun on ~e, sir. 
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"Q. 7,'hat made you think he had a gun? 
A By him roaching; to his hip, sir. 

• * * 

"Q Well., tell the court how--whether or nob you were angry., 
afraid., as to how quiok all t!us action took place up to this 
point, tell them in your ow·n words. 

A Well., sir, I vra.s very angry. I was a:nr;r-.1 al:; him for 
al:nosl:; hitting IOO with his bike, and by him oalling me D.9Jlles. !.iha!; 
made me quito a bit angry. But I wus also a.frali., that he r..ii;ht 
shoot me. 

0 Q No,'1 1 after you knock~d tha oiviUan to the ground., tell 
the court., in your awn words., hov1 you f'elt--what you did after that. 

A After I knocked hir.i to the groimis., sir, I felt I ju.:;t 
couldn't let him shoot me., sir., because as I r.it hiill and knocked him 
to tha ground he reached to his hip., as if to get a gun. 

"" '\"fell., were you excited., or cool., or just what was your 
emotion at that tiI:Je 1 

A Well., I was very exoited, sir. 

"Q -aell, tell the court., in your ovm words, •11hat happened 
af'ter that? 

A Xell., af'ter that., I ld.oked him, sir. 

"Q. After you knocked him to the ground you say you 
kioked him? 

A Yes, sir. 

n~ Now., describe., in your own words, generally what happened 
af'ter that--how you felt., hov1 quick the action was, what, if ~-thing, 
Brown did, and so on--just tell the oourt. 

A ,,V'ell., af'ter I started I kicked him., sir--well, I wasn't notioing 
Brovm, at least I don't remember seeing Brown, at the part where I 
start0d kicking him, sir. I must have been in rage, sir, tha reason 
I didn't notioe Brown, sir. f.n.d tr.en I notio8d 3rc-.-r.i, he ,:as pulling 
my ar.:i, sir. And he told me, sir, to stop fighting the na.'1., sir • 
.And then I didn't stop sir, and he hit me, sir. And he knocked ree 
back when he hit me, sir., and my hat fell off, sir. And I got my 
hat, sir, 8.Ild I started to fight the man again., sir, 8.Ild I kicked at 
him but I didn't kiok him., sir., as Brown grabbed me, sir, to stop me 
froia fighting., and I just kicked him on the shoulder., sir. And then 
after that., sir, Brown pulled me out in front of him, sir., and told 
me to go on to oam.p, sir. But when I first was aware of Brown, I 
told Brown to sea.rah the ~an for weapons, sir. 

"As I said befor9, I thought ho l¼d a gun, sir, ~ if hs had 
one, I didn't want him to use it, sir. .Axrl I3ro.v:a ta:::It ov0r th'.'.! :i:'t:....'1 1 

and I thought he was searohing for wee.pons., sir. 

9 
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"Q Now, after you had knooked him down and then you kioked 
him., did you step back at that time, or did you stay up there? 

A Well, I stepped baok., sir. I told Brown to searoh him: for 
weapons, sir. 

11Q lkm.. what, if' anything, did the man on the ground do while 
Brown was leaning over him1 

A Be grabbed 'f!!3' leg, sir., a.nd tried to throw me down, sir. 
kicked him s0100 more., air. 

"Q .And why did you kick him at that time? 
A & was about to throw me to the ground., sir, he grabbed 'It($ 

leg., sir. And that• s why I kicked him at that time. 

"Q Then you kicked him when-after you hit him and he went to 
the grotmd you stepped up and kicked him. Is that right 'l 

A Yes, sir. 

"Q. .And you kicked him at that time, aooording to your words, 
to prevent him from getting to his weapon, is that right 'l 

A Yes, sir. I kicked him, sir, to prevent him from getting 
to his weapon., sir. 

11 ~ Your testimony today is the first time you. 've mention.ed 
the pistol, is that right? 

A Yes, sir, it's the first time I've mentioned. it, sir, to 
anyone., sir., outside of my attorney, sir. 

0 Q Now, when you toli Brown to searoh the man tor a weapon, 
did you know at that tin:¥;} whether or not ho had a weapon? 

A Ylell., by his aotions I thought that he had one, sir. I 
was not positive., sir. I could have told Brown to search hi..--n for 
a. gun if I had -been positive he had one, sir. 

11Q What was the man wearing? Cl,:,thing. 
A All I know he was wearing is what I heard, sir, hero, in 

this court, sir. 

"Q You don't remember· of your own knowledge I what kind of 
pants he had on that night? 

A Yes, sir, ho ha.don short lederhosen, sir, that's what you 
call those. He had on short pants., sir, short leather pants, sir. 

"Q Did you hnv9 any idea where ho might have had a. ,.,.eapon? 
A Do I have any idea? 

"Q. Yea 
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A 1ifell, sir, I did have an idea sli~'ttly, by him reaohing 
to his hip, sir. 

"Q Did you see any sign of a pistol on his hip? 
A I didn't wait to look, sir. I didn't let him extraot 

any weapon fro::n his hip, sir, so I didn't see no sign. 

"Q. Didn't you hear Brown say, •stop, Jerry, that's enough. 1 

A Did I hear him? I heard him sa:y something, sir. 

"Q My question is, didn't you hear Brown sa:y, 1 Stop, Jerry, that 1 s 
emough. 1 

A Yes, sir. 

11 Q, What did you do when you heard him say, •stop Jerry, that's 
enough.'? 

A I didn't do anything, sir. 

11 Q 1Thy nott 
A Well, I wish I oould answer that, sir. I can't, I don't know. 

"Q Now, Wright;, think carefully, did you ever jump up and dawn 
on this man's head? 

A Jump up and down on him, sir? I don't think I did, sir, 
to tell tl}p truth, I don't believe I jumped up and down on him, sir. 

"Q lfow you testified that Brown hit you. 
A He did, sir. 

"Q When did he do that? 
A After this man grabbed my legs, sir, and I started kioking 

him again, sir, Brown hit :me. Brown told me this when he told me to ' 
stop again, sir. He got up and he hit me, sir. Ha shoved me first, 
a.."'1.d he hit ms, sir. He hit me and he knocked me back sir, and nr:J bat 
foll off at that time, sir, too • 

• • * 

"Q Did you kick the man any more? 
A No, sir, I started to, sir, but Brown sort of pushed me and 

he grabbed me and he was shaking me, shaldng mo like that• you know, 
sort of shaking me awa:y from him. .And as I kicked out I kicked him 
on the shoulders. 

... • 
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1•q Dld you see ruiy~ne us you were hurryinG away f'rom the 
scene of this incidsn~? 

A Yes, sir. 

II "' ";';'no?'" .A. .A civilian on a bicycle, sir. 

"Q. Pnr<lon? 
,A' A civilian on a. bi~ycle, sir. 

"Q. ',7·a.s i t a po 11 c oman? 
A :·:ell, at the time I didn't know, sir. I didn't know who 

it was. 

* * • 
"Q. On thf: night of this incident, tell the court how many 

ti~~s.you kicked, stamped on Paul Ritzenberger? 
;_ Tha.t I can rerr.omber, sir? 
Q. Yes. 

• * 
11 ~ You have testified, I bolisvo, Private Wright, that you 

did kick Paul Ritz0nborger. Hmv many times, do you remember hov1 
many times you kicked him? Did you ldck him once? 

A Well, it was more than once, sir. 

''" Twice, three times? Just answer my question, if you can, 
if you can reme:aber. 

A I must have kicked him aoout 4 or 5 times, sir, I imagine. 
sir. That I remember, sir. ~ir, believe me, I wasn't counting how 
many times I kicked the man. 

"Q If' I followed your testimony, you pushed him down to begin 
with, knocked him down with your fists. Is that correct? 

"A Yes, sir, I did knock him down, sir• 

"Q Wright, could you explain Vlhat you meant when you said, 
'Let's do this dirty Kraut in, 1 when you said it to Brown? 

A I meant that I wanted BrO\VIl to help me, sir. 

"Q. In what way, what did you mean by 1do him in1 1 
A Do him in? It means fight, sir. In Negro slang, do him 

in means three or four different things, sir. And the one I was 
referring to was to help me fight the man, sir, as I believed that 
I couldn't fight the man by myself, sir. 

12 
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"Q. . In your slang, then, to what extent does that mean 'do him 
in' 'l 

A Just to fight him, it don't mean-

uq Just to fight him. 
A Yes, sir, it don't mean to kill nobody, sir." (R 118-148, 165,166) 

It was stipulated that if Captain Bruce L. Busohard, }iedioal Corps, 
were in court he would testify that he conducted a psychiatric examination 
of tho ac-Jused and too follmving aro tho results of suoh examinationa 

"Soldier is neither ps~•chotic, psyohoneurotio, nor mentally 
deficient. Soldier is so far free from mental disease, defects 
or derangement as to be able, ooncerni~ the particular aots 
charged, to tell right from wrong and to adhere to the right. 
There was no evidence discovered which might indicate that. any 
other psychiatric situation existed at the time of the alle{;cd 
cor.clssion of tre charged acts. Soldier is possessed of sufficient 
intelligence so as to be able to comprehend the prooP.edings against 
him and to conduct or cooperate in his own defense. 

"A careful surv,Jy of the soldier's emotional situation 
reveals that he resents very remarkably any indignit;r brought 
upon him because of his oolor. This reaction soneti.mes tends 
to be aggressive. There is no evidence ~hat this is a psychotic 
over-reaotion; hovrever, there is some evidence that the soldier 
has been submitted at times to indignities by white persons in the 
past, anl he states that such an insult was thrown at him by an 
.Austrian on the night in que::;tion. It is not of a nature which 
could be regarded as a medical basis upon which the soldier could 
be resolved of total respo..i.slbility. · Recomuend appropriate ad
rdrtlstr,,ti ve action. lfo need is seen for further study of a 
_i?sychiatric nature." (R 165) 

5. Special I.;o.tters 

The C;:;1l..fes sion 

The defense objected to the admission in evidence of a pretrial state
ment of accused on the grounds that it was no-I; voluntarily made. 

l"or tlw limit;o,l purpose of testifying as t.) the involuntary nature of 
tho cor.i.!'ession the ac~used was sworn as a witness. He tcs tifh:d the,'.; or.. 
lG .Au:::u.:t 1S149 he SEJ.W Cricir.:al Ir.vo::;·~i,e.tio:i. Division Agents Brown and 
Burd1cn. Thc:,r told hin that le :rr.i 6ht I as wsll make a statE::ment, sir; thc..t 
tr.cy ;·3.C:. orJC c-,lrcodJ· co:cccrrlinr; me frl)I:1 Pre },ni;ro~s Prown. 11 Cn the foU.c-.·!-
ing :.'3.:i the t4 :iu &[er:..ts took him t;, tLo "CD" office Li. Ll.rc.z. D".Jrir.;__, tr.is 
tr::...t" hE' ·wh::; tQlJ b;r the ~;:;c.. •• t.!: t:>iat thfly cculc: sLcv1 ld:·1 ,,vi<:cr:ce the.t ·: v.J.::..c. 
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prove that he was oonnected with th9 incident that happened on "July 31st." 
At the office he was shown a pair of pants and informed that the pants be
lol\;ed to him and that there was human blood on them. "They told me, sir, 
that I may as vrell make a statement in rrr.t behalf, so, as Brown had already 
made a statement, sir, that I might as well get it off my chest." .Angress 
Brown vras brought into the room, at which time the agents and Angress Brown 
related to the accused the events whioh occurred on the night of 31 July 
1949. On 12 August 1949 he S8Yf Agents BrO\m and Burden at the stockade. On 
this occasion they told him that they had had his shoes checked and that h\llll8.D. 
blood was found on them. Th9 Criminal Investigation Division agents did 
not read the 24th .Article of War to him, but merely asked him if he under
stood his rights under the 24th Article of War. He told them, 11 Fairly." 
By "Fairly" he moant that he knew that he did not have to say anything. 
On tm 15th of August 1949 he was again questioned by Brown and Burden. 
On this occasion he was informed that he did not have to make a statement; 
and that any statement he made would have to be voluntary. Agent Brown 
told him that a sworn statement could. be used against him, but that an un
sworn statement could not be used against him. He was asked., "Do you want 
to make a statement now?'' to ·which he replied., 11Yes., sir... He then pro
ceeded to make a statement. While he was making the statement Agent Burden 
w·as typing on the typewriter. .Agent Burden handed him tm statement to 
read, however, he did not read all of it. He stated that he did not want 
certain things in the statement and .Agent Brown gave him a pen and ha 
scratched out one line near the bottom of the page. The statement by .Agent 
Brown that an unsworn statement would not be used against him did not have 
anything to do with his not signing the statement {R 88-99 ). 

Criminal Investigation Division .Agents James K. Brown and 1dlliam 
B. Burden each testified ooncerning the making of the statement by the 
accused• .According to eaoh of these agents the aooused was warned of 
his rights under the 24th .Artiole of War. Ha was told that he did not 
have to make a statement and that any statement made by him could be used 
against him in a court-martial. The questioning was not prolonged. Force, 
threats, duress or promises of rewards or punishment were not used in ob
taining this statement. On 11 .August 1949 the accused was warned of his 
rights under Article of War 24 and informed that .Angress Brown had made a 

. statement and the contents of that statement. On this occasion .Angress 
Brown also told the accused that he had made a statement and tr.a contents 
of his statement. Prior to the making of the statement on 15 August 1949 
tm accused stated that he would not make a sworn statement and would not 
sign the statement. The accused dictated the statement and .Agent Burden 
typed it as the accused talked. The accused was given too statement to 
read, at Vfhich time he crossed out one line of the statement {R 65-78 ) • 

.Agent James K. BrO\vn was recalled aG a witness for the court and testi
fied that he told the accused that any statement he made could be used against 
him, and at no time did he tell tha accused that only a written statement 
oould be used again.st him (R 103 ). 

Private First Class Charles H. DeVerger testified that on the morning 
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of' 15 ::.ui:;ust lNS he picked up the eccused al;; thf: C~:i; :.:cCo.ule:,· st.ocLE...c.e 
:lbvut ~,oo o'cloc'!c a:nd took him to tm lZ·lth .Statiou rrosf·ito.l a.ntl then 
to the "CID11 of'f'ice where the accused was questioned by llt;e:nts Bro·,nl s.nd 
'Gur<len. ..:J'tcr icleLt:l.fyin6 the stta.tt;Ir.01:.t r..:.:..dc Ly the £:.ccuscd he stu.L<.',d 
that .:1rior to the time the sta;~e:ment i"':.•.s mad.e the ac1Jused v.a.s told that 
he did 1:ot hu.ve to make a stc.te1::ent; that ar,v7 st'.J.tcrr:r-1~t was "strictly 
volt~1~tary or.. hi::. part"; tr.at it ~-.e..s all rig::.t ii' he failed to make a 
statcn·.ont, an<l that a:.-zy· sts..te::umt he .:-,a.de could. be use;J. u.iai1:st 1-im. 
llo force, threats. !_)romiscs er other inducements wore r.i.adc to the accused 
(R 8l-C3 ). 

!,il.jcr Rod.ham c. ;'..outledge, the defense oouns6l., testified, 

"If it please the court, t:-.t.< court mows that I am de:'e.u:..e 
counsel for the accused in this case. Pursuant to m:,' ch..ties as 
defense ocuusel, I ir..terv-1 cwod the witnesses age.inst the eccusod 
in this case prior to this tris.l. .t.r.iong those ,~-j_ tnesses wu.s 
vritness DeVerger, the h.st viitness to &ppcar in this chair. I 
que~tioned hir.1 ·,:Ji th reference to preoisely i':he..t he heard the 
CID azents se.y to the accused in co1rri.ection with their c.tter..pts 
to warn the acct.sod of his rights under the 24th .Article of Tier. 
DeVerger told me, at that time I interviev:ecl him, -l;hat he had 
heard the accused advised while he., DeVerger, wag prescr.t in 
the room.with 1.gents Burden and 3rovm, that ,'iright did not r"""ve 
to make a stater.,ent., that any sto.tcnent he made must be voluntary. 
Then I asked DeVerger: did he hear the agents say anything 
f'urther to the accused about his ri.;hts. DeVerger replied, 'No. 1 

.And I specifically asked DeVerger: 'Did you hear either of the 
agents who were in the room at the time you vrnrc there with the 
accused tell the accused that arry statement he tca.y mak& could be 
used against him? 1 DeVerger replied he did not heer either cf 
the a.gents advise, the accused to that effect. NOVi, that's the 
testimony which he gave me in my office. It is in conflict with 
the sworn testimony which he gave before this court today." (R 85-86 ). 

Before admittin0 this extrajudicia.l statement by the accused into evi-
dence the court inquired into the oircu:nstences under which it was mo.de und 
determir..ed that it vras voluntarily muJc and a.cL;ti.scible in cvid£1.v:::e. ThE:ni 
is no evid.enoe that compulsion, duress, threats or force were Fra0ticecl 
upon the accused. The accused adr.tl tted that he was asked if he understood 
his rights under the 24th Article of War., to which he replied, 11:F'airly," 
and then explained that by ".fairly" he meant that he knew he did not have 
to make a.ny statement. The evido.nce also s:b.ows that the 11 CID 11 agents in
vestigating the events of the night or 31 July 1949 told the aocused that 
his companion, Angress Brown, had made a statement relative to his and 
the accused's activities on that ocoasion. An.Gress Brown also told the 
accused that he had made suoh a statement and the conte.nts thereof. The 
a.ccus.ed was also told t~at huo.a.n blood stains had been found on his pants 
and shoos. There was nothin,; improper in rcci ting to tho accuJod the in
criminating evidence against him. 
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The acoused oontended that he was told that an 'UJ18Wor». statement; 
oould not be used against him and that only a sworn statement could be 
used against him. Criminal Investigation Division .Agents Brown a.lld 
Burden decy that a.cy suoh statement was ma.de to the aooused, aDd assert 
that he was informed as to his rights under Article of War 24 and told 
that e:r:w statement he made could be used against him. Private First 
Class DeVerger corroborates .Agents Brown's an:l Burden's testimo?JY as to 
this point. The defense counsel then testified as to statements made to 
him by DeVerger prior to trial in an effort to impeach his testimony. 

The voluntary or involuntary character of a confession is a question 
of law to be determined from the faots adduced in each particular case. 
It was the'refore necessary for the court-martial in this case, acting 
through the law member, to ascertain the faots and determine as a matter 
of la, whether the confesi1ion was voluntary, and its decision should not 
be disturbed on appellate review unless there is reasonable basis in the 
evidence for such aotion (CM 313786, Howard·, 63 BR 273,278). 

The Board of Review has considered the evidence relating to the making 
of this confession by the accused and finds no cogent reason for disagree
ing with the court in its decision. 

accused as a defense witness 
Jr. 

One Angress Brown was being tried by general court-martial and the 
accused was called as a witness for the defense. .Angress Brown was being 
represented by Major Routledge, the same officer who represented the ao
oused in this trial, and it appears that Major Routledge was representing the 
aooused at the time he was called to the witness stand in the trial of 
.Angress Brown. He testified without objection on his part to an assault 
and battery upon an unknown .Austrian oivihan on the night of 31 July 
1949, which assault and battery was committed by the accused in the presence 
of .Axlgress Brown. When this testimony is considered in connection with the 
testimo:zv of .Alfred Graf it is apparent that too person assaulted on this 
occasion was .Alfred Graf. While the a.uthentioity of the t~stimoey given 
by the accused was established by stipulation. nevertheless the defense 
objected to its relevancy and because 11this being a capital oase the 
accused does not consent to tm use of ,the prior testimony of the witness 
given at a prior trial. against him at this trial. 11 

Article of War 24, as well as the 5th .Amendment to the Constitution, 
protects the accused against self' inori.miJla.tion only as a result of 
official compulsion, expressed or implied. not against a mere unwise or 
ill-advised disclosure of bia unle,r;ful activities (CM 324725. Blakeley, 
73 BR 307, 320, and oases oi.too. therein). 

In People v. ·Barrios, 199 1,. 58, 52 Cal. A 528, the court considered 
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a case embodying a similer situation as presented in the instant case 
and saids 

113. Counsel for defendant in this case conduotod the 
defense of Blanco and Tappio on their trial on the same charge. 
During the progress of that trial, on the order or the oourt, 
end at the request of counsel for Blanco and Tappio, the defendant 
Barrios was brought into oourt f'ran the county jail, where he 
was confined, for the purpose of testifying. The defendant 
Barrios thereupon, in response to questions propounded by his 
present counsel, testified in detail to the commission of -t;he 
burglary and his own part in it. The testimony so giwn wa.s 
taken dawn in shorthand by the official reporter, who at the 
trial of Barrios, am over the objection of his counsel·, was 
permitted to relate suoh testimoey to the jury. It was ob-
jected that this ·was in effect compelling the defendant to be 
a Witness against himself, and that, trGating the testimony as 
a confession of guilt, it was not shown to have 1?een voluntary. 
If the testimony was voluntarily given, it was a waiver of the 
constitutional privilege, so that the objections are in effect 
the SaJD.8• 

".Aa stated Barrios was called am examined by his then and 
present attorney.••• 

11 (4) The testimoey seems to have been given voluntarily 
and with the knowledge that it would probably result in his 
own conviction am sentence to the peniten-biary. Since bis 
testimoey was given in response to questions by his own attorney, 
it must be assumed that he had been fully advised as to his con
stitutional i;rivilege. 11 

In People v. Mitchell, 29 P. 1106J 94 Cal. 550, the court saida 

"Tha prosooution, in rebuttal, put in evidence statementa 
F-9.de by tl:e defcude..nt while testifying r..3 a witllOcs :ln t},.:, case 
of People v. Long. Though cr.arged with th.-., sa.:-J.£J offer;.;se fo:c -;;hi.ch 
Long was tried it is not the same information. It does not e.ppee.r 
that defendant objected to being sworn on that trial, a.Ild it seems 
to be conceded that he did DOt object to a.nswering the particular 
questions, the answers to which were given in evidenoe against 
him. It was contended simply that the statements a.re DOt voluntary, 
because the defendant was duly sworn to answer questions aDd. was 
compelled to answer or to ad.mi t that his answers might ori.minate 
himself'. Bish. Crim. Proo seos 1255-1257, cites numerous au
thoritiea, and oonoludas that trv t6stireony volu~tarily bi'V"Sn &..S 

a witness e..re ec:missions or ooti'essions oo:.:_patent ~_.:;e.i::.s'l:: hl."11 hi 
a crudnal cause to which they are pertiuent. Unless he objeoteJ. 
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to answering the particular matter complained of, and was 
forced nevertheless to testify it is considered voluntary. 
Some few oases there are whioh seem to sustain the appellant;, 
but nearly all the authorities are the other way. See also 
Vlhart. Crim Lrov seos 664,669,1120. V{e oamiot see that our 
Code, which allows the defendant to testify or not as he ma:y 
choose, and to limit his testimony to suoh matters as he 
pleases, oen make any difference." 

See also State v. Wb.eeler, 149 P. 701, 95 Kan. 679. 

The testimony given by the accused in the trial of Angress Brown was 
voluntary and amounted to a confession of the assault and battery upon 
an unknown Austrian civilian, who was shown to be Alfred Graf'. This tes
timoey was therefore admissible in evidence as a confession. 

Refusal of the court to permit the defense to show the reputation 
of the deceased 

The defense called Fr&nZ Brandstoetter, an innkeeper or Wels, Austria, 
as a witness and started to question him relative to the reputation of 
Paul Ritzberger, the deceased. Upon objection by the prosecution the court 
refused to permit the wi t:oess to testify. 

In CY 237145, Phillips, 23 BR 281,288, the Board of Review stated the 
rule in reference to s uoh evidence as a 

"The court sustained the objection by the proseoution to 
question asked of Captain Bridge.ford as to the oharaoter of 
Blackshear., the deoeased (R 255,266). Evidence of the deceased 1s 
oharaoter is admissible in, a homicide oase involving a olaim of' 
self-defense. It is inadmissible when the evidence shows no basis 
for a claim of self-defense (.Anderson v. United states, 170 u.s. 
481, 504-509; I Wigmore on Evidence., 3rd Ed., Seo. 63J Ibid., Vol. 
2, sec. 246). In this case, all the evidence., including the un
sworn statement of' accused made through defense counsel, negatived 
the idea of self-defense. Therefore, the exclusion of evidence as 
to deoeased's oharaoter was proper." 

To avail himself of the right of self-defense., the person doing the 
killing must not have been the aggressor or intentionally provoked the 
altercation (par 179!;, pp 230,231; MCM 1949, CM 307003, Hamilton, 59 BR 
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387, 399J CM 312207, ~yoe, 62 BR 21,25,26; CM 315569, Doss, 65 m 27,35). 

The evidence in the instant case clearly demonstrates that the ac
cused was the aggressor in the affre:y in whioh Pa.ul Ritzberger lost his 
life and therefore a plea of self-defense was not available to him. 
Under the oircumstanoes tre oourt properly excluded the defense evidenoe 
touching upon the reputation of the deceased. 

6. Discussion 

The accused was oharged with a felonious assault upon Alf'red Graf' 
with intent to do him bodily harm by striking him in the face with his 
fist in violation of Article of War 93. He was found not guilty of a 
felonious assault with intent to do bodily harm but guilty of wrongful 
assault upon Alfred Graf by striking him in the faoe with his fist in · 
violation of Article of War 96. In support of this finding the evidenoe 
shows that at the time and plaoe alleged in the specitication the accused 
wrongfully struck Alfred Graf in the face w1th his fist. 

Simple assault in violation of .Article of War 96 is lesser to and 
included in the various assaults denounced by .Article of War 93, and when 
a battery is alleged in the original specification, as in this case, the 
battery is also a lesser included offense (CM 302971, Ba.11, 59 BR 311, 
316; CM 324463, Bohan, 73 BR 237,240). 

The aocused also stand.a oonvioted of a charge and specification 
which alleges premeditated murder. 

The evidence olearly establishes that the a.ooused committed a homicide 
at the tillle and place and upon the victim alleged. 

11 M.lrder is the unla:wful killing of a. human being with 
malice aforethought. ••• Malice does not necessarily mean 
hatred or personal ill-will toward the person killed, nor 
an actual intent to take his life, or even to take the life 
of acyo:r..e. The use of the word I af'orethot:.ght I c!oes n-:it oea:i 
that the m.alioe n...ust exist for e:rw pa.rtioular tilr,9 1:-efc:-e 
oommission of the a.ot, or that the intention to kill uc.st 
have previously existed. It is sufficient that it exist at 
the, time the act is oommitted. ••• Mlrder does not require 
premeditation, but if premeditated it is a more serious offense 
and may be punished by death. A murder is not premeditated 
unless the thought of taking life was oonsoiously conoeind 
aXld the a.ct or omission by whioh it was taken was intended. 
Premeditated murder is murder committed after the formation 
of a. epeoific intention to kill someone and consideration ot 
t he ~..>t intsnded.. Pre!!..~ditaticn imports i:ubstantial, althcugh 
brief', deliberation or desi{;l'l. 11 (1::::11 1 94.3, :p1: 17Sa .• ) 
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The evidence shows that shortly after midnight on 31 July 1949 the 
accused and Jm.gress Brown met Paul Ritzberger who was riding a bioycle on 
one of the streets of' Wels, .Austria. The a.ooused was the only eyewitness 
who testified rela.tive to the events leading up to the death of' Paul 
Ritzberger. According to the aooused' s story the deoea.sed almost ran 
into him with a bioyole and the aooused grabbed the handlebars in an at
tempt to stop the deceased. The bioyole went some twenty feet past the 
aocused and stopped. The aooused was prooeediDg on his way to oamp when 
the deceased called him a 11bla.ok pig" and 11 a blaok nigger." The accused 
turned and went to the deceased and demanded to knO'N why he had been oa.lled 
suoh names. The deoeased pushed the accused's hands from the bioyole and 
attempted to strike him. The a.oouaed called to Brown 11and. asked him what 
was the matter with this oomrade 11 and also said, "Let's do this dirty Kraut 
in.11 The deceased attempted to 11knee me in the groin'', at which time the 
accused pushed him to the ground. The deceased waa entangled with his 
bicycle and attempted to arise. The aocused then struck the deceased and 
knocked him to the ground. He began kicking the deoeased on the head and 
continued to kick hiLl until he fractured the deceased's skull, driving 
fractured bones into his brain causing his death. He attempted to justify 
his kicking the deceased upon the ground that the. deceued reached towards 
his hip as if to draw a pistol. '.!he accused admitted that he did not see 
a pistol in the possession· of the deceased. There was no evidenoe that 
the deceased in fact possessed a pistol. It was not until after the &ccused 
commenced his brutal assault upon the deceased that the accused conceived 
his idea that the deceased might have possessed suoh a weapon. 

In CM 322487, Dinkins• 71 BR 185,193, the Board of Review said• 

111 To excuse a killing on the ground of self defense 
upon a sudden affray the killing llDlSt have been believed on 
reasonable grounds by the person doing the killing to be 
necessary to save his life ••• or to prevent great bodily 
ha.rm to him.self ***• Tho danger must be believed on reason
able grounds to be inminent. and no neoeasi ty will exist 
until the person, ••• has retreated as far as he safely can• 
(IDM 1928, par 148, p 163). 

"The accused ad.mitted on the stand that he was not apprehen
sive of bodily harm for he was not afraid of the kn.i.fe and that ha 
was motivated in striking the deceased by anger rather than by 
fear. Furthermore, the accused did not attempt to retreat from 
the fray at any time. 

11Con.sequently it is clear that the aocused could not avail 
himself of the doctrine of s31£-d.etense. 11 

In the instant case the a.ocused•s testimony demonstrates that he can 
not avail him.self of the doctrine of self-defense. The evidence wholly 
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fail-s to show that the a.ooused had reasonable grounds to believe that his 
life was in danger. It also fails to show that it was neoessa.ry £or the 
accused to kill the deceased in order to proteot his awn life. Neither did 
the accused retreat from the e.££ra:y a.t ur., time nor make ur., effort to 
avoid the oonf'liot with the deceased. On the oontra.ry the evidence does 
show that the acoused was the aggressor in the affray and that the de
ceased met his death through the vicious ani brutal aots of the acoused, 
whioh acts ooIItinued until he was forcibly restrained by bis companion, 
.An.grass BL-own. 1'rom the evidence, _the oourt was legitimately justified 
in concluding that the aooused oonmenoed a.n:l persisted in his attack upon 
tho deoeased with the specific intent to kill. 

7. The record shows that the aocused was 20 years and eight months 
of age at the time of the offenses. He enlisted in the Regular ~ on 
3 May 1948 for three years. 

a. The court was legally constituted and had jurisdiction over the 
person and of the offenses. No errors injuriously af'feoting the substan
tial rights of the aooused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally su.f'f'icieut to 
support the .findings of' guilty a.Dd the sentence and to warrant confirma
tion thereof'. A sentence to death or imprisomnent for life is mandatory 
upon conviction of' premeditated murder in violation of Artiolf' of War 92. 
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DEPA..1T'u!ENT OF THE AR'.f'l 
Office of The Judge Advocate Gener..1.l 

CM 339357 

THE JUDICIAL COUliCIL 

Harbaugh, Brown and Mickelwait 
Officers of The Judge Advocate G~neral's Corps 

In the foregoing case of Private Jerry L. 1¥right, 

:a.A 15260037, 560th Quartermaster Supply Company, upon 

the concurrence of The Judge Advocate General, the 

sentence is confirmed ar,d. ..,ill be carried into &xecution. 

A United States Penitentiary is designated as the.place 

JAGC 

8 :March 1950 

I concur in the foregoing action. 

~ 
Major General. USA. 

( OCMO 20, March 23, 1950). The Judge Advocate General 
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DEPARTMENT OF' TEE ARMY 
Office of The Judge .Advocate General 

W'.ASI:IDX}TON 25, D.C. 

CSJ.AGK - CM 339424 

UNITED STATES ) roRr ORD, CALIFORNIA 
) 

v. Trial by G.C.M., convened at Fort Ord, ~ California, 22 November 1949. Dis
First Lieutenant RICHAilD H. ) missal and total forfeitures after 
ELLIOT, 0-1638210, Headquarters,) promulgation. 
6003 Area Servioe Unit, Fort ) 
Ord, California. ) 

OPINION of the BO.ARD OF REVMV 
lbAFEE, BR.ACK and CURRim 

Officers of The Judge .Advocate General I s Corps 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review a.Dd the Board submits this, its 
opinion, to the Judicial Council and The Judge .Advocate· General. 

2. The aooused was tried upon the following charge and specifioa• 
tions a 

CHARGE: Violation of the 96th .Artiole of War. 

Specification la In that First Lieutenant; Richard H. Elliot, 
&ad.quarters 6003 Area Servioe Unit, Fort Ord, California, 
did, at Las Vegas, Nevada, on or about 4 June 1948, wrong
fully, unlawfully, and bigamously marry Mary !£e Ward, 
having at tho time of his said marriage to 1~ Lee We.rd, 
a la:,vful wife then liviq;, to wit: Pl-iyllis Ellict. 

Specification 2 2 In that First Lieutenant Richard H. Elliot, 
•••, being indebted to the Home Oil Company., Riverside, 
California, in the sum of Thirty-one dollars aIJd forty-eight 
cents ($31.48), which amount beoallB due and payable on or 
about 10 November 1948, did, at Riverside, California, from 
10 November 1948 to 13 July 1949. d-ishonorably fail and neg
lect to PS¥ said debt. 

Specifioation 3z In that First Lieutencr.t Riclwrd R. Elliot,
***, having on or about 2.7 Septer:::.ber 1£J,~8, be0c:c.9 ::.r..!.1.ebterl. 
to the Federal Services Finance Corporation, Lon6 Bee.ch, 
California, in the sum of Six Hundred Dolle.rs (~600.00) 
for cash received, promised in writing to said Federal Services 
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Finanoe Corporation that he would on or about 5 November 
1948, 5 December 1948, 5 March 1949., and 5 May 1949, pay 
on such indebtedness the sum of F'ifty-three Dollars and 
Seventy-five cents (~53. 75) did., at Long Beach. California, 
on or about 5 November 1948, 5 December 1948., 5 March 1949, 
am 5 May 1949, wrongfully and dishonorably fail to keep 
said promise. 

Specification 4a In that First Lieutenant Rioha.rd H. Elliot., 
•••, having on or about 26 May 1949., become indebted to the 
Georgia Railroad Bank and Trust Compa.ey, August._, Georgia, 
in the sum of' F1 ve Hlmdred Seventeen Dollars and fii'ty oents 
($517.50) for cash received, promised in writing to said 
Georgia Railroad BaDk and Trust Company., that he would, on 
or about 1 July 1949 and on or about 1 August 1949, pay on 
such indebtedness the sum of' One B.mdred Dollars ($100.00) 
did, at Augusta, Georgia, on or about 1 July 1949 and on 
or about 1 August 1949, wrongfully and dishonorably fail to 
keep said promise. 

lie pleaded not guilty to and wr~ found guilty of the charge and all specifica
tions. No evidence of a:ny preV1ous conviction was introduced. He wa.s sen
tenced to be dismissed the service and to forfeit all pay and allowances to 
become due after the date of the order directing execution of the sentence. 
The reviewing authority approved the sentence 8.Ild forwarded the record of 
trial for action under .Article of War 48. 

3. Evidenoe for the Prosecution 

The accused is in the military service and assigned for duty with 
the G-4 Section., Headquarters, Fourth Infantry Division, Fort Ord, 
California (R 9,10). 

Mrs. Phyllis Caillouette of San Francisco, California., testified that" 
her maiden name was Plzyllis Marie Siert. On 18 September 1941 she married 
the accused at Papillion, Nebraska. She was divorced from the accused on 
21 .April 1949 in San Francisco, California. She remarried on 29 July 1949 
(R 10-16,40,41.43). 

Prosecution Elrnibit No. 1 was introduced into evidence without objec
tion by the defense. This document is a duly oertified am authenticated 
copy of a marriage license 8.lld certificate of marriage between the accused 
alld Phyllis Siert on 18 September 1941, as recorded in the official records 
of Sarpy Cotmty, Jlebraska. (R 14, Pros Ex 4). 

In 1948 Phyllis Elliot began an aotion for divoroe .against the accused 
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in the Superior Court of the State of California, sitting in and for the 
City and Countiy of San Francisco, and on 8 .April 1948 she obtained en 
11 Interlooutory Judgment of Divorce." A oopy of this judgment was received 
in evidence without objection as Prosecution Exhibit No. 2 after its au
thenticity was established by stipulation. This judgment recites in per
tinent part z 

"This ca.use came on regularly for trial on the 8th day of 
.April .1948, upon plaintiff's complaint taken as confessed by the 
defendant, whose default for not answering, after having been 
regularly served with summons, has been duly entered, and upon 
the proof taken it appears, and the Court finds, that all the 
allegations of the complaint are true and are sustained by evi
dence free from all legal exceptions, and from which the Court 
fiDds and determines that a divorce ought to be granted upon 
the ground of defendant's willful neglect. 

"Wherefore, it is hereby ORDERED, llDJlIDGED .AND DECREED that 
plaintiff' is entitled to a· divoroe from defendant and that, upon 
the expiration of one year from the entry of' this judgment a 
final judgment be entered herein granting said divoroe and 
restoring said parties to the status of single persons.0 

Therea.t'ter on 21 .April 1949 Phyllis Elliot applied to the court for 
and obtained a "Final Judgment of Divoroe" from the accused. A copy of 
this judgment was reoeived in evidence without objection as Prosecution 
Exhibit No. S after its authenticity had 'Geen established by stipulation. 
This judgment reads in pertinent part a 

"The motion of the Plaintiff for fiIJ.al judgment oame on 
for hearing on this 21 day of .April 1949, upon all the files, 
papers, proceedings and records in the above entitled action, 
fro.,n which it appee.rs, and th3 Ccurt finds, that an interlocutory 
jud.g,..~rr.; of divorca was, on tlo 8th day cf J.r,:;:-:!. l 124C, oc.t;)red in 
said ca.use in Judgment Book 769, uc pae;0 l; tLs.t n::i !;,ot;io~: .:\::.:.· a. 
new trial has been ma.de and no appeal has been tal:eni 

"Wherefore it is hereby ORDERED, .ADJUDGED .AND DECREED that 
a divoroe be, and it hereby is, granted and that the marriage 
between the above named plaintiff and defendant be, and the same 
is, hereby dissolved, and the said parties are restored to the 
status of single persons.n 

Mary Lee Ward became acquainted with the accused when he was stationed 
at 1:e.r;,h Field, California. O:i. 4 Jtm.e 19·18 1.ary l,e9 Ward e..:nd. tl:e e.ocused 
were ~l"iE;d at Las Vegas, lfavacia. Following t11:i I",.J::-ricr.;e t:10:r rsti.1..t-r,:,,~ 
to California and lived together £..S men and. wife ur.til about the ltith 
of November 1948, at which time the aooused went to Georgia (R 19-21). 
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Prosecution Exhibit No. 4 was introduced into evideDOe without objeo
tion. This document is a duly oertitied aDd authenticated cow of a oer
tif'ioate of marriage between the accused and Mary Lee Ward, dated 4 June 
1948, as recorded in the of'fioial records of Clark County, Nevada (R 20, 
Pros Elc 4). 

Specification 2 

The accused was a •oredit card holder0 with the Home Oil Company from 
20 .April 1948 to 30 September 1948. Between 6 August 1948 aDd 30 September 
1948 varioµs purchases of gasoline and oil and a light bulb were ma.de by 
the aooused and 0 M. L. Ward11 • and charged to the accused's aocount with the 
Home Oil Company. By reason of these purchases .the accused was indebted 
to the Home Oil Company in the sum or $31.48 on 30 September 1948. Mary 
Lee Ward identified the various ureceipts signed at the time or purchase 
on the Credit Card11 and they were introduced as Proseoution Exhibits Sa 
through 6h, inclusive, without objection by the defense. She identified 
the accused's signature on some or these receipts and testified that she 
signed the other receipts with the accused's consent and at a time she be
lieved herself to be the accused •s wife. She signed 11M. L. Ward" on these 
occasions because -

ul had applied for work as a dental assistant, aDd the man 
for whom I vtas working didn't approve of married women, and the 
person who helped me obtain the position did not know I was 
married. My social security card had never had that change. 11 

(R 22-27., Pros Exs Sa through Sh). 

W. L. Swendler, assistant manager of the fume Oil Compflll¥., testified 
by deposition that on 30 September 1948 the aocused was indebted to the 
Home Oil Company in the sum of $31.48 and that this account became due 
and payable on 10 November 1948. Beginning in November of 1948 monthly 
statemeDts were dispatched to the accused for several months; that special 
notices were sent to the accused on 25 January 1949, 10 February 1949, 20 
February 1949, 25 February 1949, and that letters were written on 17 Maroh 
1949 and 3 May 1949 in an effort to collect the a.mount due and owing. In 
response to the demands for payment tre Home Oil Company received a tele
gram from the aocused dated 20 May 1949 wherein the aooused stated that 
he would pay the aooount on 1 June 1949. Payment; was not received on 1 
June 1949 and the ac'f;_sed I s account with the Home Oil Company remained 
unpaid until about 3 October 1949 when a Western Union Money Order was re
ceived from the aocu.sed (R 28, Pros Ex 6 ). 

Speci!'ioation 3 

It was stipulated that Prosecution Exhibit No. 7 is the deposition 
of D. D. Kaiser, manager of' tre Federal Services Finance Corporation of 
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Long Bea.oh, California, with one inolosure attached, and that this in
closure is a photostatio · copy of the original note signed by the aooused 
on 27 September 1948 at the Offioe of Federal Services Finanoe Corpora
tion. In his deposition Mr. Kaiser testified that on 27 September 1948 
the aooused borrowed $600 f'rom the Federal Services Finance Corporation. 
at whioh time he executed aDd delivered a promissory note to the corpora
tion dated 2 7 September 1948, whioh note was indorsed by Captain Don E. 
Johnson am First Lieutenant; Ulmont u. Beville• Jr. in the sum of $600.00 
payable in monthly installments of $53. 75 beginning on 5 November 1948. 
He further testified that the aooused did not make the pa;yment;s which 
beoame due on 5 November aDd 6 December 1948 when they became due• and 
thereafter the following ocourreda 

"ELEVENTH INTERROGATORY& Did the document signed by Lt. 
Elliot require Lt. Elliot to make payments to your corporation 
f'or the dates as follows a 5 November 1948, 5 December 1948 • 
6 Maroh 1949, aDd 5 ~ 1949? 

".ANSWER.a Yes. 

11 TWELTH INTERROGATORY& HoW' muoh were the p~ents that Lt. 
Elliot promise to pay? 

11.ANSWER.s ¥53.75 

"THIBXEElffH INTERROGATORY& Did Lt. Elliot pay to the Federal 
Service Finance Corpn the p~nts he promised to prq on 5 November 
1948, 5 December 1948, 5 Maroh 1949, and 5 ~ 1949 when they were 
due? 

11.ANSWER.a No. 

1t14TH fflERROGATORYa Were any demands made by the Federal 
Services Finance Corpn on Lt. Elliot for the payments of 6 November 
1948, 5 December 1948, 5 March 1949, and 5 Mey 1949? 

11.A!WWElh Yes • 

11 15TH INTERROGATORY: Did the Federal Services .Fir..B;.;::ce Corpn 
receive any answers to these demands made for these delinquent 
pa;yments? 

"ANSWER& Yes. 

"lSTH INTERROGATORY& If' the answer j;o the above interrogatory 
was 'Yes', will you explain fully what respons_e was received by 
your offioe in reply to your demands made on Lt. Elliot for these 
delinquent payments? 

"ANS\fERs We reoeived a series of post-dated checks starting 
4 January 194 9 for the pay.a:m\.s. 

ulTrH INTERROGATORYa Mr. Kaiser would give a brief re'>ume as 
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to facts relative to the four a.bovementioned delinquent installments 1 
11 .ANSWER: The installments started 5 November 1948 and nothing 

was received on the aooount until the first oheok was deposited on 
4 January 1949. That took care of the November installment. The 
next credit was on the 4th of February 1949 which took oare of the 
Deoember installment. The March check was returned unpaid by the 
bank and was re-deposited on the 31st of March and a.gain returned 
on the 12th of' Ma.rob. The check deposited on 4 .April 1949 was not 
returned by the bank. That took oare of the January p~nt. The 
check depo™ed on the 4th of May was returned by the bank. We also 
deposited/on 4 Jtme 1949 whioh was also returned by the bank. .And 
on 13th Jtme 1949 we received i75.00 from Lt. Elliot whioh was 
credited to the a.ocount. 

"18TH INTERROGATORY: Has Capt. Don E. Johnson, serial No. 
0-1283781, and First Lt. Ulmont U. Reville,. Jr. US.AF NJ 833261, the 
co-signers of the instrument guaranteeing the payment of the in
debtedDess contracted by Lt. Elliot with your corporation, ever had 
demands made on them by your corporation for payment of these 
delinquent installments? 

".ANSWER.a Yes. 

"FIRST CROSS INTERROGATOR.Ya What is the present status of' 
Lt Elliot's aocountf 

".ANSWER a Pa.id in 1"ul.l. 

112ND CROSS INTERROGATORY& On 15 Febru·ary 1949 were the payments 
due on 5 November, and 5 December 1948 still outstanding? 

".ANSWER.a No. They were paid by the 15th of February 1949. 

"3RD CROSS INTERROGATORYa When were the two above mentioned 
installments paid1 

11.ANSiiERa The· November payment; was paid on the 4th of January 
and the December p8¥]1lent was paid on the 4th of February." 
(R 31, Pros Ex 7). 

The deposition of First Lieutenant Ulmont U. Beville. Jr. was read 
into evidenoe as Prosecution Exhibit No. 8 without objection. In his 
deposition Lieutenant. Beville identified the note to the Federal Services 
Finance Corporation executed by the a.ocused, iDdorsed by Captain Johnson 
am himself, 8Ild stated that be indorsed the note upon the •urgent request 
ot Lt Elliot.• At the time the note was signed Lieutenant Elliot stated 
that 11he would pay baok this loan a.a required by the Federal Servioes 
Fi.nanQe Corporation. Ha also assured me that it would be paid promptly.• 
On 21 July 1949 he (Ueutenant; Beville} paid $56.00 on this note (R 32, 
Pros Ex: 8}. 
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Speoifioation 4 

The deposition or Felton Dunaway, Assistant Vioe President or the 
Georgia Railroad Bank and Trust Company, Augusta, Georgia, was received 
in evidenoe without objeotion. In this deposition dated 3 November 1949 
Mr. Dunaway testified that on 26 N...ay 1949 the aooused borrowed ~500 from 
the Georgia Railroad Bank and Trust Company, at which time he exeouted 
and delivered to the bank a. promissory note dated 26 May 1949 and indorsed 
by Lieutenant John E. Schrengohst and Lieutenant Robert Macha.do, in the 
sum of $517.so payable in six monthly installment;s of $86.25 _eaoh. At 
the time the note was executed the accused also signed and exhibited to 
the bank a "Class E Allotment" form whereby he authorized the proper 
finanoe officers of the.Rfil1oK~ send the sum of $100.00 eaoh month from 
his pay to the GeorgiajB""anlc aiia Trust Compaey. The bank was to receive 
a:nd credit this sum to the accused's checking account, and thereafter the 
bank was to charge his acoount eaoh month with $86.25 and oredit this 
amount as a payment on the note. The accused did not make any payments 
to the bank, and at the time the deposition was taken (3 Nov 1949) the 
note was five months in arrears (R 34,35; Pros Ex 10). 

The deposition of First Lieutenant John E. Schrengohst was received 
in evidence without objection, after it was stipulated that inclosure 
No. 1 to the deposition is a photograph of the accused and that inolosure 
No. 2 is a photostatic copy of the original note signed by the accused at 
the Georgia Railroad Bank 'and Trust Company on26 May 1949. In his deposi
tion Lieutenant Sohrengohst testified that he indorsed the original of 
the note attached to tho deposition, and referred to as inclosure No. 2, 
at the request of the accused and that he accompanied the accused "to tho 
Georgia Railroad Bank and saw him reoeive the ~500.00 from the bank on the 
note." Lieutenant Sohrengohst in his deposition also stated 1 

"Pourteenth interrogatorya Did Lieutenant Elliot state 
to you how he intended to repay -bhis loan which you signed as co
signer? 

11.Answera Yes sir, around ~80.00 per month 

11 Fifteenth interrogatorya Did Lieutenant Elliot offer for 
your scrutiny a:ny evidenoe which supported his statement; as to 
how the loan would be repaid? 

".Answer a Yes he showed me the note and an allo-tment form 
he had made out. 

11 Sixteenth interrogatory& If the answer to the above in
terrogatory is 'Yes,• will you desoribe, as best you can reoall, 
what he showed to you as evidence supporting his statement re
garding the method of repay.ment of.' this loan? 

11.Answer a Allotment form. 11 
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Inclosure No. 2 to this deposition shows a promissory note dated 26 
Mey- 1949, picy-able to the order of Georgia Railroad Bank and Trust Company, 
Augusta, Georgia, in the sum of 11Five hundred seven and 50/100 Dollars it 

in six installln.ents of $86.25 eaoh, the first installln.ent being payable 
one month after the date of the note aDd the remaining installments 
being payable, respectively, on the 88llla day of eaoh consecutive month 
thereafter. It is signed "Richard II. Elliot 1st Lt 0163821011 and indorsed 
by John E. Schrengohat and .Robert :Machado (R 33, Pros Ex: 9). 

It was stipulated that Prosecution Exhibit No. 11 is tho deposition 
of Lieutenant Colonel Irederick W. Reese, Finanoe Department, Class E 
Allotment Division, .Ar~ Finance Center, Office of the Chief of Finance, 
Building 205, St. :Wuis 20, Missouri. This deposition was received in 
evidence over the defense's objection that it was not relevant to the 
case. In his deposition Colonel Reese testified his office maintained 
files on each individual in the .Army who has a Class E allotment in effect. 
Ha further testified& 

uFi:rth interrogatorya .Again ref'erring to the :file of First 
L.ieutenanb Richard H. Elliot, do you have on file an applica
tion for a Class E Allotment in the amount of $100 per month 
commencing with the month of June, 1949, picy-able to the credit 
of Richard H. Elliot at the Georgia Railroad Bank and Trust 
Company, Augusta, Georgia, which application is dated 24 May 
1949? 

u.Answera There is no record. Lieutenant Elliot's file 
indicatos that no such allotment was ever received and no such 
allotment; was ever paid. 

11Sixth interrogatorya Do your records indicate that- First , 
Lieutenant Richard H. Elliot has in effect at this time a $100 

. Class E Allotment payable to his credit at the Georgia Railroad 
Bailk: and Trust Compaey, Augusta, Georgia? 

11.Answera ·There is no record of any suoh allotment being 
in effect for Lieutenant Richard H. Elliot. 

"Seventh interrogatorya Do your files indicate that First 
Lieutenant Richard H. Elliot had a Class E Allotment in the 
amount of $100, as described in the previous interrogatory, 
in effect at any time during the year of 19497 

11.Answera No. sir. 

11Eighth interrogatory-a I:f' First Lieutenant Richard H. 
Ellio"\; had in effect at aey- time during 1949 a Class E Allot
ment in the amount of jlOO payable to his credit at the Georgia 
Railroad Baxik and Trust Company, .Augusta. Georgia, would your 
records reflect that? I:f' so, please explain in what manner 
they would ref'leot this allotment. 
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u .Answer I Yes, they would reflect 8XX'/' allotment that was in 
effect. Class E authorizations arriving in the Division are con
trolled by letters of transmittal i'rom the field. These allot
ments are then processed through our Accounts Control Branoh 
where detailed records are kept on a:ny allotment currently being 
paid. After an allotment has been put into effect, copies of' 
vouchers are maintained which indicate in detail the allotter, 
allottee, amount and check number of each payment. These records 
do not indicate that eny suoh allotment was in effect during 1949 
or eny other time for the account of Richard H. Elliot. 11 (R 37, 
Pros Ex 11). 

Major Roy C. Johnston, Finance am Disbursing Of'fioer at Fort Ord, 
California, was the custodien of the noffioers financial records" at 
Fort Ord. These records include the financial records of the accused. 
These records show that the accused has in effect a Class E allotment 
in the sum of $55 and a Class N allotment for :Mational Service Life 
Insurance. He has no record of' any allotment by the accused to the Georgia 
Railroad Bank and Trust CompaIJ¥ (R 38-40). 

It was stipulated that the Class E allotment of $55 was to a minor 
·child of the accused (R 41 ). 

4. For the Defense 

The accused was warned of his rights as a witness and elected to .tes
tify in his own behalf. He stated that he was first married on 18 September 
1941 to "Phyllis.11 In November of 1945 he was sent to Korea aDd at this 
time his wife was not permitted to accompany him. In September of 1946 
he reoeivt)d a letter stl:1.ting that his wife had left home. The Red Cross 
located his wife in San Francisco, at which time he obtained emergency 
leave and returned to the States. His domestic troubles were "patched 
up11 and he returned to Korea with an Ullderstanding that his wife would 
jo:i.,n him in Korea. When her orders were "all set" she decided not to go 
to Korea.. He returned from Korea. in December of 1947, at which time they 
decided that ua divorce was the only thing. 11 In January of 1948 h:j.s wife 
applied to the Calii'ornio. courts for a divoroe on the g:roUilds of cruelty 
but the divorce was not granted. She then filed a petition for a divorce 
alleging non-support 8lld an interlocutory decree was entered on 8 .Aprl 1 
1948. The decree was to become final on 8 .April 1949. He met Mary Lee 
Ward at March Field in the latter part of February 1948, and they began 
"keeping company. 11 He married l,:ary tee· Ward in Le.s Vegas, Nevada, on 4 
June 1948. After their marriage they returnAd to California where they 
resic.ed as mon and wife. He also stated a 

"Q. Did you knovf at the tilne you married that your 
decree was not final'? 
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"A. I knew it was not final in the State of' California 
but I was 

• 
"Q,. 

under the impression 1t was · okeh outside of the state. 

• • 
Did :Mrs. Hard know of the fact you had been married? 

"A. Yes., sir. 

"Q.. Did she know you had an interlocutory decree at that time? 
"A. Yes, sir. 

• • • 
"Q. Now., Lieutenant., I want to get your testimoey ooooernint; 

your marriage a1ld divorce straight a I understood you to sey you 
lmderstood your divorce was not final in the State of California 
until .April of 1949., is that right? 

11A. Yes., sir. 

"Q,. But you were um.er the impression that was just for the 
State of California? 

"A. Yes., sir. 

"Q,. So you went to Reno., or some plaoe in Nevada, and you and 
Miss Ward were married? 

"A. Yes, sir. 11 {R 50.,51,54.,55). 

He had an account with the Home Oil CompaJ:V aDd about 28 September 1948 
he paid what he thought was the full amount due on this account. He had 
made purchases in September a:ad it was not tmtil the early part of May or 
June of 1949 that he received notice that there v,as a balance due the 
company. In the early part of October 1948 he had been transferred from 
Uaroh Field. The Home Oil Company was paid in f'ull in .August o:t 1949. The 
loan made by the Federal Services Fina.nae Compaey was paid in full in lillgust 
of 1949 and the loan made by the Georgia Railroad Bank and.Trust CompaJ:V 
was paid about the middle of November 1949. The deley in paying th3se ob
ligations was "just the press of other debts, sir. 11 The other debts were 
personal obligations, one other finance company and one bank. All of his 
debts are now paid in full {R 47-58). 

Wilber E. Dowell, Chief Warrant Officer, Headquarters Fourth Infantry 
Division., is the custodian of the officers' !Ol files. These files show 
that the accused has paid the Home Oil Company his indebtedness of $31.48. 
The accused's indebtedness to the Federal Services Finance CompSllY has been 
paid in full alld a receipt for suoh p~ent has been reoeived. On 16 
November 1949 he wired the Georgia Railroad Ba.tlk and Trust Company the 
money to pey the accused's indebtedness to them. but as yet he has not re
ceived a receipt from the bank acknowledging p~nt;. The accused's funds 
were used to pay these obligations (R 60,61). 
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:Mary LJ:Je Viard was called as a witness for the defense and stated that 
at the time she married the accused she knew that he had been married. 
She did not know the "type" of his divorce deoree but she believed that 
he was free to marry. She could not give any definite reason wey the 
marriage occurred in Nevada (R 61.62). 

5. Disoussion 

Specification 1 of the Charge 

This speoif'ication alleges the offense of bieamy in violation of' .Article 
of War 96. 

11Bigemy is willfully a.Dd knowingly contracting a second 
marriage wmre tm contracting party knows the first marriage 
is still subsisting" (CM 258630, Reynolds. 5 BR (Ero) 259,263). 

This offense has long been recognized as a violation of' .Article of' War 96. 
The essential elements of the offense are a 

(1) A valid marriage, entered into by the accused prior 
to and undissolved at the time of the seoond marriage. 

(2) Sw-vival of the first spouse, to the knowledge of 
the accused. 

(3) A subsequent marriage to a different spoust.. (CM 326147• 
Nagle. 75 BR 159,173,174). 

The marriage of' accused to PlJ¥llis Marie Siert on 18 September 1941 
was established by the duly a.uthenticated copy of the marriage license 
and marriage certifioate of Phyllis :Marie Siert and the accused as re
flected by the official records of' Sarpy County, Nebraska; the testimony 
of Phyllis Caillouette (Elliot) and the judicial admissions of the accused. 
Peyllis Elliot began divoroe proceedings against the accused in the Superior 
Court of' the State of California early in 1948. On 8 ,April 1948 the 
California court granted her an "Interlocutory Judgment of Divorce" and 
on 21 April 1949 that oourt granted her a "Final Judg,:nent of Divorce11 from 
tho accused. 

The marriage of' the accused to Mary LJ:Je Ward at las Vegas, Nevada, 
on 4 June 1948 was shown by a duly authenticated copy of their marriage 
certificate as reflected by the official records of Clark County, Nevada, 
the testimony of Mary Lee Yfard, and tm judicial admissions of the accused. 
Phyllis Marie Elliot•s testimony established that she was alive at tm 
time of trial. That the accused knew that Phyllis Marie Elliot was alive 
was shown by his testimony concerning the arrangements for divorce pro
ceedings and the subsequent court act.ion and judgments as well as his 
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admission that he knew that at the time of his subsequent marriage to 
Mary 1£e Ward the divorce decree was not final. 

The accused admitted that at the time of his marriage to 1Iary 1£e 
·1Jard he knew that his decree of divorce from Phyllis Elliot was not final 
and stated that he was um.er the impression that it was 11 okeh11 to marry 
outside the State of California. He did not state how he acquired this 
impression nor does it appear that he made any inquiry to determine the 
legal effect of his marriage to ?,Iary lee Ward. Under suoh cirournsta.noes 
it cannot be concluded that this second marriage of the accused was entered 
into in good faith upon a reasonable a.rd non-negligent belief that his prior 
:marriage had ceased to exist arid that he was free to remarry (Cli 330282, 
Dodge, 78 BR 345, 357). 

The interlocutory judgnent of divorce entered on 8 .April 1948 did 
not purport to dissolve the marriage betv.reen the accused and Phyllis 
Elliot. It merely recited that Phyllis Elliot was entitled to a divorce 
and that upon tre expiration of one year from the date of entry of the 
judgment a final judgment would be entered granting a divorce and restorine 
the parties to the action to tre status of single persons. The final judg
ment of divorce entered on 21 .April 1949 dissolved the marriage between the 
accused and Peyllis Elliot and restored them to the status of single persons. 
These judgments were entered pursuant to the California statutes which pro
vide that in t.otions for divorce the court must file its decisions and con
clusions of law as in other oases and when the court determines that a 
divorce ought to be granted, an interlocutory judgment must be entered 
declaring that the party in whose favor the court decides is entitled to a 
divorce, and Yihen one year has expired after the entry of such interlocutory 
judgment the court may enter the final judgment granting the divorce, and 
such final action shall restore the parties thereto to the status of single 
persons, and permit either to marry after the entry thereof (Sections 131, 
132, Deering's Civil Code of the ~tate of California, 1949). 

In CM 328250., Lunde, 77 BR 29.,34, the Board of Review saida 

"Under this charge and specification the accused was found 
guilty of the crime of bigamy as that offense is ,known to military 
law. In military jurisprudence, it is a violation of .Article of 
W-ar 96, and of .Article of War 95 in the case of an offioer, for 
one vn-ongfully, that is intentionally and without color of right., 
to purport to marry another while a former marriage is still 
subsisting and this is so quite without reference to the statu
tory or other definition of bigamy, if there be such, in the par
ticular jurisdiction inwhioh the aot of marriage decried took 
place (C~ 272642, Bailey, 46 BR 343, 347., and oases therein cited)." 

By statute, all marriages entered into in Nevada, when either party 
thereto has a wife or husband then living, are void (sec 4066, Uevada 
Compiled Laws, 1929). The accused's marriage to Mary lee Ward on 4 June 
1948 was entered into at a time when the accused was married to Phyllis 
Elliot and it was therefore bigamous. 

Specification 2 of the Charge 
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In this speoification the accused was oonvioted of dishonorably failing 
and neglecting to pay a debt to the Home Oil Company. Mere negl;ect on the 
part of an officer to pay a pecuniary obligation is not a mill tary o.ffense 
unless such neglect is characterized by dishonorable conduot suoh as fraud, 
deceit, evasion or fraudulent design to evado payment or specific promises 
of' pey1nent. The gravamen of the offense lies in the dishonorable oharaoter 
of his neglect and failure to pay the debt arising from circumstances which 
so chnraoterize it and not from the default {CM 256115, Krouse, 36 BR 229, 
233; CM 320687, Terrebonne, 70 BR 143, 148J CM 318398, Doty, 67 BR 281,285; 
CM 323108, Rockett, 72 BR 83, 92a CM 325231, Silverio, 74 BR 129,131). 

In the instant case the accused was indebted to the Home Oil Company 
in the sum of ~31.48, which sum was due and payable 10 November 1948. The 
company sent n'Ul!lerous demands to the accused for payment of this sum and 
in response to these demands tm accused promised to pay this obligation 
on 1 June 1949. Payment was not made on 1 June as promised notwithsto.nding 
the fact -:;hat the evidence shows that on 26 May 1949 the accused borrowed 
five hundred dollars from th:l Georgia Railroad Bank and Trust Company. The 
long delay in mald.ng payment and his broken promise to pay at a time when . 
ha was financially able to meet this obligation combine to show the dis• 
honorable .failure and neglect of the accused to pay this obligation as charged. 

Specifications 3 and 4 of the Charge 

In these specifications tre accused was charged with the wrongful and 
dishonorable failure to keep his written promises to pay oertain promissory 
notes executed by him. F'rom the pleading ani the evidence it is apparent 
that the promises which the accused was charged with dishonorably .failinr; 
to keep vrere the promises contained v1ithin the promissory notes signed by 
him Yihen he incurred the obligations. 

In CM 220760, Fanning, 13 BR 61,69, · the Board of Review said a 

"The mere failure of an officer to keep his promise to 
pay a debt is not dishonorable unless the promise is made with 
a false or deceitful purpose, or unless the failure to pay is 
characterized by a fraudulent design to evade payment (CM 207212, 
Thompson; C~ 217636, Nichols; sec.453 (14) (15), Dig. Op. J.A.G., 
1912-1940; illnthrop's Military Law and Precedents {Reprint), 
P• 715 ). 11 {See also CM 322067, Fears, 71 BR 37,46.) 

In ci.: 3206a7, Terrebonne, supra, tm Board saids 
\ 

"The failure of an officer to pay a pecuniary obligation 
or to keep a promise to do so is not a military offense unless 
characterized by dishonorable conduct, such as deceit or a fraud
ulent design to evade payment. CM 221833 (1942) {I Bull JAG 22, 
CM 240885, Holley, 26 BR 157,162 )t• {Underscoring supplied.) 

It thus appears that the rules applioable to a dishonorable failure 
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to pay a debt are also applicable to a charge of a dishonorable failure to 
keep a promise to pey- a debt. 

In the instant case a mere showing that the accused failed to pay the 
notes or any installment thereof when they became due would not establish 
that his default in his promise to pay, according to the tenor of the notes, 
was dishonorable. 

The evidence shows that on 27 September 1948 the accused borrowed 
t600 from the Federal Servioes Finance Corporation, at which time he exe-
cuted and delivered a promissory note to the corporation, payable in 
monthly installments beginning on 5 November 1948. It is alleged in Speci
fication 3 of the charge that he dishonorably failed to keep his promise to 
pay the installments of 5 November 1948, 5 Deoember 1948, 5 March 1949 and 5 
May 1949. The evidenoe wholly fails to show deceit or fraudulent design to 
evade payment on the part of tre accused at the time he incurred this obliga
tion. The evidence shows that ·he did not pay the installments due on 5 November 
1948 and 5 December 1948, however, there is nothing to show that on thes() oc
casions the accused was able to make the required payments. When called upon 
by his creditor in December of 1948 to make the payments he did not deny the 
obligation or attempt to evade payment. He did execute a series of post-
dated chocks to the corporation which they accepted. Two of these checks 
were for the past-due installments on the note and others were for install
ments which were not yet due. The checks issued for the ps:yment of the 
past-due installments were paid upon presentation to the drawee bank. Under 
these ciroum.stances the Board of Review conolu:les that the evidence fails to 
establish a dishonorable failure to keep his promise to piy the installments 
due on 5 November 1948 end 5 December 1948. The only additional evidence in 
the record of trial concerning the failure or the accused to pay the install
ments due on the note on 5 March 1949 and 5 May 1949 was that the finance 
company deposited one of the post-dated checks during March 1949 and that 
it was returned from the drawee bank unpaid an:l that the finanoe oompany 
deposited another of the post-dated checks on 4 May 1949, whioh check was 
returned by the bank unpaid. These checks were not in evidenoe and there 
is no testimony to show the dates they bore. There is nothing in the evi-
dence to show why these checks were returned by the bank. Neither is there 
anything in the reoord to show that the .acoused was in a finanoial position 
to pay the installments due on 5 March 1949 and 5 May 1949. Likewise there 
is nothing to show that when the finance company accepted the post-dated 
cheoks in December .of' 1948 they agreed to any change in their position in 
regard to the installments, which were due and p~able in the future or that 
the post:-dated ohecks were given with an intent to deoeive the company or 
to evade p~ent of his obligations as ~hey became due. 

In State v. Crawford, 152 s.E. 504, 505J 198 N.C. 522, the Supreme Court 
of North Carolina in a discussion relating to post-dated chacks saida 
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~A post dated check, given i'or a past due account, is not a 
representation, importing criminal liability ii' untrue, that the 
drawer has i'unds or credits in the bank sufficient to pay ,;b3 
same upon presentation. 

11 Tbe fact that the obeck is post dated would seem to imply 
no more than that on its date the drawer will have or expects to 
have funds or credit in the b8.llk sufi'ioient to insure its payment 
at that time• 11 RCL 853. u 

The Board of Review concludes that the evidence does not show that 
the accused's failure to keep his promise to pay the installlnents due on 
5 Maroh and 5 ~ 1949 to the Federal · Services Finanoe Corporation was 
dis honorable. 

The record of trial discloses an entirely different state of facts 
surrounding the failure of t:00 accused to keep his promise to. pq the ob
ligation set forth in Specification 4 of tbs charge. 

Tm record of trial shows that on 26 May 1949 accused borrowed five 
hundredd::>llars from the Georgia Railroad Bank and Trust Company, at which 
time he made and executed to the bank a promissory note pqable · in six 
monthly installments of $86 .25 each, the first peyment beginning on 26 
June 1949. In obtaining this loan the accused prepared and signed a. 
Class E allotment form whereby he authorized the proper officials oi' _the 
Fina.n.oe Department; of the .Army to send $100 of his salary ea.oh month to 
the Georgia Railroad Bank and Trust Company, .Augusta, Georgia, aDd repre
sented to the bank and the co-signers of the note that this allotment of 

... his pay would become effective and that the Army Finance Department would 
send this sum to the bank in aocordance with the allotment. 

Tm testi.moey of Lieutenant Colonel Frederick YT. Reese, Class E 
Allotment Division_ Army Finance Center. Office of the Chief ot Fina.n.oe, 
st. Lou.is, Missouri, aild the tostimony of lJajor R. c. Johnston, Fina.nee 
an:l. Disbursing Officer at acoused 1s station at Fort Ord, California, es
tablished the £act that according to the official reoords of their 
respective offioes whioh are under their oontrol, the aocused did not 
have an allotment in the sum of $100 payable either to his bank aooount 
in the Georgia Railroad Bank aJXl Trust Compaey or to said bank. In ef'feot, 
this testimo~ proposes to establish a negative fact, i.e., that no reoord 
of an allotment for $100 exists on the acou.sed•s finanoe reoords, whioh 
records do not appear in evidence. Whether parol testimony ia competent 
to establish a negative faot as shown by a reoord without introduction 
of that record in evidenoe depends• primarily. upon whether suoh reoord 
is a private or publio official record (CM 262042, Pepper. 5 BR (ETO) 
125, 150J CM 334270, Strioklin, 1 BR JC 141, 157). If the records to 
Which the foregoing testimony related ire prescribed aild required by Army 
Regulations, whioh have the force of law. we can conclude that they are 
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publio otfioial reoorda thereby rendering this testim.o~ oampetent and 
admissible to prove the negs.tive tacts stated. In this regard, Jrnr:, Regu
lations 35-5520, 4 June 1947., as modified by Change No. 2., 20 April 1948., 
provide in part as follows a 

•SECTION I 
GENER.AL PROVISIONS 

111. Statutory provisioDB. - a. General. - The Secretary 
of War is authorized to pennit o£d'oers •••, to make allotments 
from their pay., under such regulations as ha may prescribe., for 
the support of their families or relatives or for au.oh other 
purposes, which in his discretion warrant such aotion. •••• 
(See sec. 16., act 2 :March 1899 (30 Stat 981)., as mueDded by 
aot 6 October 1917 (40 Stat. 385} and aot 16 May 1938 (62 Stat. 
354J 10 u.s.c. 894; M.L. 1939., secs 1450., 1619). 

112. Defin:itioDB. - a. Allotment. - The word 'allotment• as 
used herein refers to a defillite portion of the pay and allowa.noe 
of a person in the military service., •••, which is authorized to 
be paid to a:n allottee in a maimer prescribed by the Seoretary 
of tm Anir:,. 

"b. Class E allotment. - .An allotment ma.de to an iDdividual, 
a fiduciary, a banking institution or a commercial life insurer., 
or to other eligible allottees set forth in paragraph 5 is desig
nated as a. 'Class B• allotment. 

0 t. Allotter.- The 1allotter 1 is the person £ram whose pq 
the allotment; is made, •••• · 

'*.£.• Allottee. • The 1allottee I is the person or institution 
to whom the allotment is made payable. 

"!· Disbursing officer. - The term 'disbursing of".f'ioer• as 
used herein refers to all aooountable disbursing officers within 
the oontinental limits of the United States and Alaska., aDd. to 
suoh other disbursing officers overseas who ere or have been 
designated by theater commanders for prooessing alJd forwarding 
allotment; forms to the appropriate allotment office. 

•a. Allotment; offioes. - a. Active duty personnel. 
{!) Class E allotments. - Class E allotments are processed· 

by the Class E Allotment Division., .!rmy Finance Cenber, 
OCF, Building 205, St. Louis 20, Missouri. 

"SECT ION VI 
TRANSMITTAL AND CONTROL OF .ALLOTMENT FORMS 
1129. Action by officers and others who certify their own 

pay vouchers. • Officers a:nd others who certify their mm pay 
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vouchers will sub:nit completed WD AGO Form 141 through their unit 
personnel officers, or direct to disbursing officers who settle 
their monthly pay accounts. They Will NOT transmit these forms 
direct to the allotment division. Officers and others who certify 
their own pay vouchers will be held pecum.arily responsible that 
allotment deductions are properly stated on their pay 'Vt>Uohers. 

u30 • .Action by certifying officer. - a. General responsibilities.
The oertifyillg officer is directly responsible for -

{2) Entry of all authorizations, reauthorizations., aDi 
discontinuances on numbered letters of transmittal. 

(3} Entry of all authorizations., reauthorizations., and 
discontinuances in allotters' aervice records. 

(4) Entry of all allotment deductions on proper pay rolls. 
• 

(6} Transmittal of class E allotment forms to disbursing 
officer in sufficient time to permit disbursillg officer 
to take necessary action 8Ild transmit to Class E 
Allotment Division before loth of' month in which allot
ment is to become ef'.fective. See paragraph 17!;_• · 

He will be held pecuniarily responsible for omissions from pay records 
of any deductions that should be entered thereon., and will be called 
upon to make restitution of any deductions so omitted. 

8 b. Transmittal of' allotment forms. - · .Allotment forms will 
be tra.nsmitted promptly e.f'ter preparation to the disbursing officer 
norm.ally paying the allotters or., where necessary or where more 
expeditious., to any convenient disbursillg oi'ficer. In every case., 
forms will be transmitted direct from the preparing certifying 
of'fi.oer to the disbursing offioer. They will not be transferred 
i'r0I11 one oertif'ying offioer to another. The signed original or 
the allotment form will be forwarded to the disbursing officer with 
the original and one oopy of a numbered letter of traDBmittal. 
Transmittal u,tter for Allotment Forms (m> .AGO Form R-5353 )., one 
copy being retained by the certifying officer. Form R-5353 (see 
fig. 2) is authorized to be reproduced looally on 8 by loi-inoh 
paper by spirit or mimeograph -duplioating prooess. The number., 
title., 8lld date will appear on all reproductions of the form. A 
separate letter of' transmittal Will be prepared for olass E allot
ments J Class D and N allotments Will be combined on the same letter 
of transmittal. Authorizations., reauthorizations. and discontinuances 
will be listed on the same letter of transmittal., listing on the 
numbered lines of the letter the allotters• names and serial numbers. 
It is not neoessary to group the Dames ot the allotters by type of 
action desired• or to arrange names in alpha.betioal or other order. 
However, allotment forms attached to letters ot transmittal Will be 
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· arrn:o.ged in the same order as the names ot the allotters are 
listed on the letters. In order to avoid loss of doouments aild. 
to deteot delay in transmission, letters of transmittal will be 
consecutivaly numbered in the space provided in the upper left 
corner of the letter. 

110. Records. - Tb3 oertifying ofi'ioer will make proper 
entries of ea.oh allotment authorization, reauthorization, or dis
continuance in the allotter's aeririoe record in accordance with 
the provisions of TM 12-230.A. Copies· of allotment forms will 
NO! be filed in too servioereoord. The certifying officer will 
retain a file of letters of transmittal for such ad:ministratiw 
purposes

• 
as may be necessary.

* • 
11:U. Action by disbursing officer. - See ~M 14-501 and TM 14-502. 
1132. Action by allotment division. - ~· Control of transmittal 

letters received. - The allotment division will keep a record of 
al:!. transmittal letters receiwd and, when it is noted that the numbers 
of transmittal letters do not run consecutively, a notice will be 
sent to the disbursi11g officer notifying him of the number or numbers 
of the transmitt~ letters not of record in the allotment; otfice. 11 

In view of the mandatory duty imposed upon responsible offioers to 
maintain prescribed records of allot:mnts as thus authorized by statute 
and .Army Regulations, we may and do oonolude that the testimoey of tmse 
witnesses was competent and admissible to establish the fact that thia 
accused's finance records showed no allotment for $100 in effect at the 
time in question pursuant to the following applicable rule of evidence, 

"wTh.ere the f's.ct to be proved is not one as to the existence 
of which the law deole.res the record to be the sole and oon
olusive evidence, it is generally held that if the record does 
not contain evidence of the 1·a.ot, parol evidence otherwise oom
petent is admissible, especially when to exolude suoh evidenoe 
would prejudice the rights of iimooent persons or enable a 
publio officer to take advantage of his own default. · 

"'Where it is sought to prove a. negative, that is. that. 
f'a.ots . or doou:ment.s do not appear of record, or that as to cer
tain acts or proceedings the record is silent. parol evidence 
is admissible as prima.ry proofJ the record is not higher evidence. 

"That docuimnta or i'e.ots do not appear of record may be 
proved by the sworn testimoey of the person who is legal cus
todian of the record, or. it ia usually considered. by that of 
aZJ¥ other competent person. (22 C.J., seos. 1281-1283, pp. 
1005,1006. Also 32 C.J.S., sec. 8070, p. 726).• (OM 262042, Pepper, supra.) 

The a.ooused testified that delq in paying his obligations was "just 
the press of other debts.~ The Class E allotment form displqed by the 
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accused at the time he contracted this obligation did not reach the proper 
of f'icials of too Army notwithst~"'lding the accused •s agreement with the 
bank that such allotnent would become effective. Neither did the accused 
make the p~1ents on this note as they became due. Under the circumstances 
the court was warranted in concluding that the accused delibera~ely failed 
to file the Class E allotment form.· with the proper MIDY officials and that 
at the time re contracted the indebtedness to the Georgia Railroad Bank 
am Trust Company he did not intend to carry out' his agreement concerning the 
allotment of his pay. This indebtedness was therefore conceived in misrepre
sentation and deceit and the failure of ·the accused to pay the installments 
when due was a dishonorable failure to keep his promise to make such pay
ments. 

It is noted that Specification 4 of the charge alleges that the accused 
promised in writing that on or about 1 July 1949 and on or about 1 August 
1949 he would pay $100.00 on the indebtedness to the Georgia Railroad Bank 
am Trust Compaey. The note which he executed provided for six p~nts 
of $86.25 each beginning on 26 June 1949. The accused also agreed to cause • 
the h:rrry Finance Department to forward $100.00 per month from the accused •s 
salary to the bank, which payment would begin on or about the first of each 
month beginning on 1 July 1949. Only i86.25 of this ~100 was to be applied 
to the indebtedness due the bank. Accordingly the Board of Review is of 
the opinion that the evidence is legally sufficient to support only so much 
of the finding of guilty of Specification 4 of' the charge which finds that 
the accused on 26 May 1949 being indebted to the Georgia Railroad Bank and 
T:r-ust Company in the sum of ~517.50 (The note attached to Prosecution Exhibit 
No. 9 recites a promise to pay $507.50 in 6 installments of $86.25 each, 
~86.25 x 6 = $517.50.) for ca.shreceived,-and having promised in writing 
to said bank that he would on or about 1 July· 1949 and on or about 1 August 
1949 pay on said indebtedness the sum of $86.25, did at Augusta, Georgia, 
on or about 1 July 1949 and on or about 1 August 1949 dishonorably fail to 
keep said promise. 

6. Department of the Army records show that the accused is 28 years 
• of age. He is a high school graduate. He enlisted in the Regular .Army 

on 22 July 1940 and was discharged on 30 November 1942 to aocept a oom-
mi ssion as a secord lieutenant, AUS. On 12 March 1945 he was promot,d to 
first lieutenant. He served overseas in Alaska and the Aleutian Islands 
and is entitled to wear the .American Defense Ribbon and tb3 .A.9iatio Paoifio 
Ribbon. ms efficiency reports for the period of' 1 July 1944 to 30 June 
1947 show one "Very SatisfactoryLt and three ltExcellent." His overall 
effioiency ratings for tm period 1 July 1947 to 12 November 1947 is 103, 
am for the period 1 Ma.rob 1948 to 30 .April 1948 is 061. 

7 • The oourt was legally oonsti tuted and had jurisdiction over tb3 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. ThA Board of 
Review is of' t re opinion that the record of trial is legally suf'fioient to 
support the findings of guilty of Specifications 1 and 2 of the charge, 
legally sufficient to support only so much of the findings of guilty of 
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Speoifioation 4 of the oharge as finds that the aooused on 26 May 1949 
being indebted to the Georgia Railroad Bank and Trust Camp~ of .Augusta, 
Georgia, in the sum of $517.50 for oash reoeived, and having promised in 
writing to said ba.Dk thathe would on or about; 1 July 1949 and on or about 
1 .August 1949 pay on said indebtedness the sum of $86.25, did at .Augusta, 
Georgia• on or about; 1 July 1949 and 1 August 1949, dishonorably fail to 
keep said promise, aDd legally insuf'fioient; to support the finding of 
guilty of Specification 3 of the charge, and legally sufficient to support 
the finlings of guilty of the charge an::l the sentence and to warrant oon,. 
firmation of the sentence. Dismissal is authorized upon conviotion of 
an officer o:f a violation of Article of War 96. 
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DEP.AR'ltlENT OF THE .ARllY 

Office of The Judge Advocate General 
CM 339u24 

THE J1JDICIAI, COUUCIL 

Harbaugh, Brown, and Mickelwait 
Officers of The Judge Advocate General's Corps 

In the foregoing case of First Lieutenant Richard 

H. Elliot, 0-1638210, Headquarters, 6003 Area Service Unit, 

Fort Ord, California, upon the concurrence of The Judge 

Advocate General the finding of guilty of Specification 3 

of the Charge is disapproved. Only so much of the finding 

of guilty of Specification 4 o£ the Charge is approved as 

finds that the accused, being indebted to the creditor 

alleged, at the time, place, and in the amount alleged, 

and having promised in writing to the alleged creditor that 

he would pay on the said indebtedness the sum of ~6.25 on 

each of the dates alleged, did, on or about 1 July 1949 and 

1 August 1949, dishonorably fail to keep said promise. The 

~::::~-~1 
C. B. I::lickelwait, Brig Gen, JAGC · 

sentence onfirned and will be cnrried into execution. 

14 Februm-y 1950 

I concur in the foregoing action. 
( GCM0 9, Feb 28J 19.50) • 

~~ 
Uajor General, USA 

L..S-~ The Judge Advocate General -----~----~--t-~~ ,
' 
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DEPafil'rJit.;;t;T OF THE ARMY 
Office of The Judge Advocate General 

~ashington 25, D. C. 

CSJAGN-CM 339452 

UNITED STATES ) UNITED ST.ATF,S A..."1.MY FORCES ANTILLES 
) 

v. ) Trial by G. c. ).I., convened at 
) Fort Buchanan, Puerto Rico, 17 

Private First Class ) November 1949. Bad conduct 
IX)LO.RES CRESPO (RA 
104042'73), Headquarters 
and Headquarters Company, 
65th Infantry Regiment, 
Losey Field, Puerw Rico. 

) 
) 
) 
) 
) 

discharge, total forfeitures 
after promulgation and confine
ment for six (6) months. De
tention and Rehabilitation 
Center. 

HOLDING by the, BOARD OF REVIEW 
YOUNG., CORDES and TAYLOR 

Officers of the Judge Advocate General's Corps 

-----·---
1. The Board of' Review has examined the reco:d of trial 1n the 

case of the soldier named above and submits this, its holding, to The 
Judge Advocate General, under the provisions of Article of War 50!_. 

2. The accused was tried upon the following Charge and Speci
fications: 

CHARGE: Violation of' the 96th Article of' war. 

Specification 1: In that Private First Class lx>lores 
Crespo, Headquarters and Headquarters Company, 65th 
Infantry Regiment., did, at lilanati., Puerto Rico., on 
or about 4 October 1948, wrongfully, and without the 
consent of the owner, appropriate one United States 
Savings Bond, Series E, number Q855 337 235E, 
maturity value of $25.00., issued in tha ~ of PFC 
Arael Alfaro on 4 September 19.liB, value about 
eighteen dollars and seventy-five cents ($1.8.75), 
the property o! Private First Class Arael Alfaro. 



Specification 2: In that Private First Class 1:olores 
Crespo, Headquarters am Headquarters Company, 
65th Intantry Regiment, did, at Manati, Puerto 
Rico, on or about 4 October 1948, wrongfully, and· 
without the consent of the owner, appropriate one 
United States Savings Bond, Series E, number 
X7 291 758E, maturity value o:t ~10.00, issued 1n 
the name of PFC Angel :M. Rosario on 4 Septeui>er 
1948, value about seven dollars and fif'ty cents 
($7.50), the property of Private First Class 
Angel 14. Rosario. 

Specification 3: In that Private First Class Dolores 
Crespo., Headquarters and Headquarters Company, 

65th Infantry Regiment, did, at Ma.natl, Puerto 
Rico, on or about 4 October 1948, wrongfully, 
and without the consent of the owner, appropriate 
one Uni.tad States Savings Bond, Series E, number 
X7 291 734E, maturity value of $10.00, issued in 
the name of TEC 5 Felix Alicea on 4 September 
1948, value about seven dollars and .fifty cents 
(&7.50), the property of Corporal Felix Alicea. 

Specification 4: In that Private First Class Dolores 
Crespo, Headquarters and Headquarters Company, 
65th Infantry Regiment, did, at Manati, Puerto, 
Rico, on or about 4 October 1948, wrongfully., and 
without the consent of the owner., appropriata two 
dollars and twelve cents ($2.12), lawful money or 
the United States, the property of Corporal Luis 
Fernandez. 

Specification 5: In that Private First-Class .D:>lores 
Crespo, Headquarters and Headquarters Company., 
65th Infantry Regiment, did, at Henry Barracks, 
Puerto Rico~ on or about .31 October 1948., 1d.th 
intent to deceive Sergeant First Class Rafael A. 
Rivara, officially report to the said Sargeant 
First Class Rafael A. Rivera, that eight War Bonds 
as follows: 

To Whom Issued Maturity Value Month of Issuance 

Dario Rivara 
Arael Al.faro 
Luis Fernandez 
Francisco Colon Alicea 

$2,5.00 
$25.00 
$10.00 
$10.00 

September 1948 
September 1948 
September 1948 
September 1948 

2 
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Felix Alicea $10.00 September 1948 
Angel Rosario $10.00 September 1948 
Francisco Rodriguez $10.00 Septamber 1948 
Ignacio Garriga $10.00 September 19-48 

had been stolen from his foot locker, which re
port was known by the said Private First Class 
Dolores Crespo to be untrue, in that he, the said 
Private First Class Dolores Crespo, had cashed, and 
reoeived the proceeds from, four of the said bonds 
at the Banco Popular de Puerto Rico, Manati, Puerto 
Rico Branch, on or about 4 October 1948. 

He pleaded not guilty to all Specifications and the Charge and was 
found guilty of all Specifications and the Charge. No evidence of 
previous convictions was introduced. He was sentenced to be dis
charged from the service with a bad conduct discharge, to forfeit all 
pay andallowances to become due after date of the order directing 
execution of the sentence and to be confined at hard labor at such 
place as proper authority might direct for six months. The reviewing 
authority approved the sentence, designated the Detention and Rehabi
litation Center, Fort Buchanan, Puerto Rico, or elsewhere as the 
Secretary of the Army might direct, as the place of confinement, and 
withheld the order directing the execution of the sentence pursuant 
to Article of War 50~. 

J. All the offenses of which the accused stands convicted were 
alleged to have been committed in Oct.ober, 19,48. The information 
pertaining to the accused as shown on the charge sheet, dated 20 
October 1949, and verified by the accused (R. 99), shows that ha 
reenlisted at Henry Barracks, Puerto Rico, on 17 December 19-48 to 
serve for three years. Infonnal advice of the Adjutant General, 
Department of the Army, reveals that accused was in fact honorably 
discharged on 16 December 19-48 by reason of expiration of term of 
service (AR 615-360). He was tried on 17 Noveni>er 1949. The oncy 
question for consideration is whether the court had jurisdiction to 
try the accused since ha had been honorably discharged by reason of 
expiration of service, subsequent to the date of commission of the 
offenses for which he was tried. 

4. Concerning t..l'rl.s question, the Manual for Courts-Martial provides: 

"The· general rule to be followed in the Army is that court
martial jurisdiction over officers, cadets, soldiers, am 
others in the milltary service of the Unitad States ceases 
on discharge or other separation from such service and that 
jurisdiction as to an offense committed during a period of 
service thus terminated is not revived by reentry into the 
military service" (MCM, 1949, par. 10, P• 9) • 

908237 0--150--8 .3 
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Following this statement of the general rule, there are listed certain 
exceptions not here applicable. The Manual for Courts-1.:".artial, 1928., 
in effeot at the time of oommission of the alleged offenses, contained 
substantially the same provision {HCM, 1928, par. 10, PP• 8,9). 

In CM 192335, Clark, 1 BR 356, the Board of Review considered 
a case in which the accused was honorably discharged from the enlistment 
under whioh he was serving at the time of the oommission of the offense 
alleged. Subsequent to the discharge the acoused was tried by court
martial. The Board of Review oiting CH 171874, Finnimore (1926), Dig. 
Op. JAG 1912-40, Seo. 369(4), stated that a court-martial is without 
jurisdiction to try a person subject to military law for sodoiey 
committed in a prior enlistment tenninated by honorable discharge prior 
to the preferment of charges and trial. The same result was reached 
by the Board of Review in CM 198340, Congers, 3 BR 227; CM 199072, 
Hewitt, 3 BR 328; CM 199117, Africa, 3 BR 330, Dig. Op. JAG 1912-40, 
Seo. 3"69(4); CM 200925, Mackiewio z, 5 BR 9; CM 204194, Preston, 7 BR 
322; and CM 217842, Sierer, 11 BR 327. The prinoiple that a oourt
martial is without jurisdiction to try an enlisted man for an offense 
other than one.denounced by Artiole of War 94, committed in a prior 
enlistment at the expiration of which he was discharged, has been 
reoently tested and affirmed in the United States Supreme Court in the 
case of United States ex rel. Hirshber~ v. Cooke, 336 u. s. 210 (1949), 
8 Bull JAG 5. It should be noted that in the instant oase the separation 
from service was by honorable discharge at the expiration of term of service. 

, This situation is distinguishable from those oases where because of a reere 
change in status effected by discharge and immediate reenlistment or 
appointment, there is no interruption or "hiatus11 of ser~ioe. See CM 121586, 
Dig Op. JAG, 1912-40, Seo. 369{3); Cl!I 203457, Sebastian, 7 BR 206, Dig Op. 
JAG 1912-40, Seo, 369(3); CU 212084, Johnson, 10 BR 213, 1 Bull JAG 13; 
CB235407, Claybourne, 22 BR 35, and C1I236t319, Selander, 23 BR 148. It is 
also distinguishable-from those cases where it has been held that an honoraple 
cischarge from a particular term of enlistment does not terminate liability 
to trial for dosertion from a subsisting enlistment. (Dig. Ops. JAG, 1912-
1930, sec. 272; !.."Ct: , 19L$, par. 10 P• 10). 

5. For the foregoing reasons the Board of Reviev1 holds that tl:.e 
court-martial which tried the accused was without jurisdiction to try 
him and all prooeedings in connection therewith are a nullity. The 
record of trial is legally insufficient to support the findings and 
the sentence. 

A. G. C. 
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CSJAGN~M .339452 1B t Ind 
J£..GO., Dept. of the ~, Washington 25., D. C. 
TO: Commanding General., Unitad States Army Forces Antilles, APO 851, 

c/o Postmaster., New York, New Yolk. 

1. In the case of Private First Class Dolores Crespo (RA 104042'73), 
Headquarters and Headquarters Company., 65th Infantry Regiment, Losey Field., 
Puerto Rico., I concur in the foregoing holding by: the Board o:t Review 
that the record of trial ia legal~ insu.ffi cient to support, the findings 
of guilty and the sentence. Under the provisions of .Article·of War 
.502,(3) this holding and my concurrence therein vacate the findings of 
guilty and the sentence. 

2. When copies of the published order in this case are for
warded to this office., together wi. th the record of trial, they should 
be accompanied by the foregoing holding and this indorsement. For 
convenience of reference and to facilitate attaching copies of the 
published order to the record in this case., please place the file 
number of the record in brackets at the end of the published order., 
as follows: 

(CM 339452). 

-~ 

kry);F'l..3-~ee-~~ 
Incl E. ll. BRANNON 
Record of trial Major General, USA 

The Judge Advocate General 
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DEPARTMENT OF THE ARMY 
Office or The Judge Advocate General 

Washington 25, D.C. 

CSJAGH CM 339462 -

UNITED STA.TES UNITED srATES ARMY, EUROPE ~ 
v. ) Trial by G.C.M., convened at 

) Augsburg, Germany, 20,24-27 
First Lieutenant JOHN A. REm, ) October 1949. Dismissal, total 
02032899, 7815 Station Comple ) forfeitures after promulgation, 
ment Unit, APO 178 ) and confinement for three (3) 

) years. 

OPINION or the BOARD OF REvm, 
O'CONNOR, SHIJLL, and LYNCH 

Officers or The Judge Advocate General's Corps 

1. The Board or Review has examined the record or trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate General and the Judicial Council. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 93rd Article of war. 

Specification: In that First Lieutenant John A. Rein, Head.
quarters 7815 Station Complement Unit, did, at Augsburg, 
Germany, during the period from about 16 August 1948 to 
about 10 August 1949, feloniously steal, by embezzling 
and fraudulently converting to his own use, United States 
postal. stamps, stamped envelopes and Military Payment 
Certificates of the total value of $7469.00, the property 
or the United States, entrusted to him by the said United 
States. 

Cffi\RGE II: Violation of the 95th Article or War. 

Specification l: In that First Lieutenant John A. Rein, Head.
quarters 7815 Station Complement Unit, did, at Augsburg, 
Ge1'Ill8.ny, on or about 2 June 1949, wrongfully and unlawfully 
cause United States postage stamps of the value of about 
$4000 and Military Payment Certificates of_the value of 
about $1069, to be removed from the money order funds of 
Army Post Office 173 and cause the said postage stamps and 

http:Ge1'Ill8.ny
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the said Military Payment Certificates to be temporarily 
deposited in the safe of First Lieutenant John A. Rein, 
with intent that such postage stamps and such Military 
Payment Certificates be considered by United States Army 
postal inspectors as being a part of the postage stamp func 
of Army Post Office 178, First Lieutenant John A. Rein 
lmowing that such postage stamps and such Military Payment 
Certificates did not lawfully belong to nor constitute a 
pa.rt of the said postage stamp fund of Army Post Office 
178, 

Specification 2: In that First Lieutenant John J.. Rein, Head
quarters 7815 Station Complement Unit, did, at Augsburg; 
Germany on or about 20 June 1949 with intent to deceive 
Captain ','lilliam E. Ellis officially report as agent officer 
and custodiam of the funds of Army Post Office 178 to ~he 
said Captain-William E. Ellis a statement of account of 
the said Army Post Office c~vering the period of 3 June 
1949 to 20 June 1949, which statement of account was knovm 
by the said First Lieutenant John A. Rein to be a false 
statement of the said account. 

Cf:ARGE III: Violation of the 96th Article of Tiar (Finding of 
not guilty). 

Specifications 1 and 2: (Findings of not guilty). 

He pleaded not guilty to the Charges and Specifications and was found 
not guilty of Charge III and the Specifications thereunder, and guilty 
of the other Charges and Specifications. No evidence of previous con
victions was introduced. ·He was sentenced to be dismissed tte service, 
to forfeit all pay and allowances to become due after the date of the 
order directing execution of the sentence, an.cl to be confined at hard 
labor at such plaee a.s proper authority may direct for three years. 
The reviewing autL1ority approved the sentence and fonrarded the record 
of trial for action under .Article of War 48. 

3. Evidence. 

a. For the prosecution. 

The evidence pertinent to the findings of guilty is summar:i r,ed as 
follows: 

Accused ,ias the postal offleer of Army Post Office 178 which con
sisted of the main post office at .Augsburg and four sub-units located ir 
,lulsbu.rg, Sonthofen and Fuessen, Germany (R 17; Pros Ex 2). On 14 ApriJ 

2 

http:lulsbu.rg


tot 

1948, while serving in that capacity, accused ,·ras appointed Class B 
agent for Captain William E. Ellis, Po:Jtal Finance Offioer of the 
European Command, "for the purpose of disbursing postal funds 11 in the 
command (R 51-52; Att. 7). 

In the operation of an a.rnw post office in the European Command 
there are two separate funds, the money order fund -which is an account 
of the Post Office Department, and the stamp fund which is an account 
of the Army (R 27). Commingling of money order funds with other cash 
is specifically forbidden by paragraph 76.3 of 11U. S. Postal Laws of 
194811 (R 42). ·.-r.nen possible, money secured from the sale of money orders 
is to be transmitted daily to the Postmaster, New York, together ·with 
appropriate returns. The responsibility for the proper conduct of the 
money order business is that of the arnzy- mail clerk of the army.post 
office, under the supervision of the postal officer (R 28,33,5Q58). 
The army mail clerk at A:rmy Post Office 178 a·t all pertinent times in 
the present case was Corporal Victor G. Martin (R 23). The stamp fund 
at an army post office is the responsibility of the postal officer (par. 
1, Sec. VI, Postal Circular, Headquarters European Command, l December 
1948, Attachment #11). Without objection, there was received in evidence 
a completed "Receipt for Funds Intrusted to Agent Officer," ("fID AGO Form 
14-48) dated 16 August 1948, purportedly signed by accused, in uhich he 
acknowledeed receipt of $10,000.00 in cash and postage stamp stock from 
Captain Ellis (R 55; Pros Ex 4). .Accordine to Captain Ellis, the above 
described receipt was received by him iii the regular course of business 
(R 54,55). He testified that on 8 August 1949, accused .was responsible 
to him in the amount of $10,000.00 (R 53). 

Corporal Martin testified that on the afternoon of 1 June 1949 the 
quarterly inspection of APO 178 by EUCOM postal inspectors had commenced. 
At the time Corporal Martin had a stamp stock in addition to being in 
charge of money orders. His funds were audited that afternoon am nothing 
was found ttwrong" with them (R 78,79). At about 0100 hours the following 
morning, accused visited Martin at the house of the latter's girl friend. 
Accused told Martin that "he /accused7 got caught short" and he instructed 
Martin to take $4000. 00 f;c:om his (Martin's) money order fund, go to k.ft.mich 
and purchase stamps, add enough funds to balance accused's account at 
$5100.00 and put both stamps and cash in accused's safe. Accused had 
but $Jl.OO in stamp stock in his safe at the time. Martin went to Munich 
and, utilizing a requisition form upon which he wrote accused's name, 
purchased $4,000.00 in stamps. Upon his return he placed the $4,000.00 
in stamps and an additional $1,069.00 in cash from the money order fund 
in accused's safe (R 79,80,82). It was shown that Martin had been 
granted immunity prior to testifying in the ~ase (R 82,83). 

The court took judicial notice of Postal Circular, Headquarters, 
European Command, l December 1948, of which paragraph ld, Section VI, 
provides in pertinent part as follows: 

3 
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11 (1) Postal officers as Class 1B1 Agents will submit '\ID 
AGO Form 14-49 in triplicate to the Postal Finance Officer, 
25th Base Post Office, APO 800., on that 2oth day of each month. 
Before submitting this report, postal officers will have their 
accounts verified by two disinterested officers as outlined by 
par. Jlc, TM 14-505, and par. 4b, AR 35-llOO. 

"(2) The designated inspecting officers will also complete 
and authenticate the financial pages of Post Office Department 
Form 1945. Three copies will be prepared; the original and 
duplicate copy will be forwrarded to the Postal Fina.nee Officer. 
The triplicate copy will be retained in the files of the APO 
being audited. 11 (R 52; A.tt ll). 

On 20 June 1949., First Lieutenants Virgil D. Brown and Richard 
W. Deyo, pursuant to order of the Augsburg Military Post, ma.de an inspec
tion of Anny Post Office 178 (R 69.,70,73). F.a.ch inspected different 
units of the post office (R 70). Deyo concluded the inspection of his 
units before lunch time. He counted the cash and stamps "that were 
shown to /Frim/ that had to be counted," and recorded his count on sheets 
of scratch pages which he handed to accused (R 75-77; Def Ex A.). Brown 
likewise completed his inspection of the units assigned to him follow:ing 
which he signed some type of a report (R 70,71). Neither Deyo nor Brown 
were aware of any discrepancies in accused's account (R 70,74). Accord
ing to Brovm, he would not have lmown if there was a discrepancy since 
he did not know the amount for which accused was accountable (R 74). 

At 11about the last week in June, 11 Captain Ellis received in the 
regular course of business a Report of Inspection of Army Post Office 
and a Statement of Accountability and Certificate of Audit, -vrhich were 
respectively designated as Prosecution ~bits 3 and 10 (R 53,54). 
Both exhibits pertain to Army Post Office 178. Prosecution Exhibit 3 
shows that as a result of an inspection performed on 20 June 1949 the 
money order funds of the post office were found to be in balance and that 
an overage in the amount of $1.42 vras found in the stamp fund. Over the 
purported signature of accused appears the follbWing certificate: 

"As designated officer, I CERTIFY that the money order forms 
in roy possession are correctly stated above and that I have 
in roy possession postage stamps amounting to $4260.25 and 
stamp funds amounting to ~839.75 of the fixed credit of the 

. Anny mail clerk in cr..arge. 11 

Over the signatures "Virgil D. Brown11 and URichard VI. Deyo" is 
the follmvin~ certificate: 
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"I CERTIFY that I have counted the post office funds, paid 
money orders, postage stamps and stamped pa.per, and have 
verified the particulars of the accounts set out on this 
form and appended hereto (if any), including the serial 
numbers of the money order forms, and that the statements 
are correct." (Pros Ex 3). 

Prosecution Exhibit 10 is dated 21 June 1949, bears the signatures 
11 Virgil D. Brown" and "Richard ~1. Deyo" and indicates that the persons 
de.signated by those signatures bad: 

"* * counted the cash and verified the balance actually in the 
custody of John A Rein, ·1st Lt, AGD pertaining to his account
ability as A.gent Finance Officer for Uilliam E Ellis, Captain, 
AGD, Postal Finance Officer, and that this amount is distributed 
as follows: 

FIXED CREDIT $10,000.00 

CHECKS AlID CASH ON HAND $ 1750.00 

STAUP fil'OCK ON HA.ND ~ 8251.42 

RE~, DJ TRANSIT 
TOTAL $ 10001.42 

OVERAGE 1.42 
(To be remitted)" (Pros Eic 10) 

Lieutenants Brown and Deyo denied that the signatures "Virgil D. Brownu 
and "Richard vV. Deyo" appearing on Prosecution Exhibits 3 and 10 were 
written by them (R 69,70,73). -

Sometime prior to 8 August 1949, Corporal Martin, accompanied by 
~ther soldier, went to the postal authorities at k\Ulich and reported 
that a shortage existed at .APO 178 and added that he believed the 
shortage had been ttrunning11 since the last quarterly inspection (R 23, 
50; Pros Ex 2). Major Bodine of the Munich office made arraneeni.ents 
for an immediate inspection of Army Post Office 178 and its sub-units. 
The following persons were detailed to make the inspection: Mr. Allen 
S. Hargrove, Postal Advisor to the Command Postal Officer, Captain 
Anthony H. Coakley, A.GD, "AG Postal Branch, EU'COM," Lieutenant ..Uson B. 
Lamb, Sergeant Merlin c. Simpson, Captain George w. Parr, AGD, Major 
Emanuel Combs, Jr., and First Lieutenant Howard Jackson. Major Combs 
,,l'as directed to go to Sonthofen, Captain Parr to Fuessen, Lieutenants. 
T.a.mb and Jackson and Sergeant Simpson to the units in Augsburg, and· 
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Hargrove and Captain Coakley to the parent unit. The inspections were 
conducted during 7 and 8 August (R 22,23,50; Pros Ex 2). 

It was stipulated that if Captain George vr. Parr were present he would 
testify that Prosecution Exhibit 6 for identification, "concerning the 
money order unit or Unit 1 is the .final report of his audit and is correct 
and true. 11 Prosecution Exhibit 6 was admitted in evidence without objec
tion, and sh~Ns that in the money order account of Uni~ 1, the clerk in 
charge beine Corporal Chance, liabilities amounting to $911.85 were bal
anced by credit items in the same a.mount. The audit of Chance's stamp 
fund showed that he was accountable for a fiXed credit of ~.500.00, which 
was balanced by his possession of $362.11 in stamp stock, $77.90 in cash, 
and a $60.00 stamp requisition, resulting in a surplus of $0.01 (R 60). 

It was stipulated that if First Lieutenant Howard Jackson were pres
ent he would testify that Prosecution Exhibit 7 is "a true and correct 
copy of the results and official audit conducted or money order unit Num
ber 3 of APO 178.n Prosecution Exhibit 7 was admitted in evidence with
out objection and purportedly shows that the money order account of Unit 
3, the clerk in charge being Sergeant Peter B. DeWitt, had debit and 
credit items each totalling $668.26; and with reference to the stamp 
account of Henry w. Anderson, that Anderson was charged with a .fiXed 
credit of $263.62, that his stamp stock a.mounted to $260.57, and his cash 
to $2.40 resulting in a shortage of $0.65 which he made up (R 60). The 
exhibit also reflects that Anderson had succeeded to the responsibility 
of Corporal Ringleb. Corporal Ringleb initially bad a fixed credit of 
$450.00 but his responsibility therefor bad been reduced to $263.62 by 
an embezzlement of $186.38 by Private Anton Beier (R 17; Pros Ex 1). (In 
record proper, at page 18, Beier' s name is given as Private .Anton Brier. 
The record at page 22 speaks of a Corporal Brier in coMection with another 
incident and we are unable to determine if Corporal Brier is the same 
person referred to at page 18 as Private Anton Brier). 

It was stipulated also that if Major Emanuel Combs, Jr., were present 
he would testify that Prosecution Exhibit 8 is 11a true and correct copy 
of the results and official audit conducted of money order u.nit·nu.mber 4 
qf APO 17811 (R 60). Prosecution Exhibit 8 was admitted in evidence with-. 
out objection and shows that the money order account of Unit 4 was in bal
ance witli debit and credit items each totalling $25.73. The stamp account 
on the other hand, showed a shortage of $2.40 against a fixed credit or 
$500.00. 

Lieutenant Alson Lamb audited the sub-unit at the Arras Kaserne and 
an account at the ma.in office. He identified Prosecution Exhibit 5 as 
the report or his audit 9r the two stamp stocks and the money order account 
he had checked, and he testified that the report truly and accurately 
reflected what he bad f'own (R 61). Prosecution Exhibit 5, which was 
admitted in evidence without objection, shows that Recruit McCombs was 
the clerk in charge of the unit which Lamb audited, and that the debits 
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in JlcComba' llOne;r order account were in balance with the credits. The 
stamp account of Private James Ive;r refiected an overage of $0.14 against 
Ivey1 s fixed credit of $450.00. The other stamp account checked b;r Lamb 
was charged to .A.rtlmr J. water and showed a shortage of $0.22 against a 
fixed credit of $1.50.00. The shortage was nmac1e up" (R 64). Lieutenant 
Lamb explained that his audit of the mone;r order account was limited to 
but one da;r1s business, 8 August, that the business prior thereto, extend
ing from 2l June to 8 August, was checked b;r Hargrove and Sergeant Simpson, 
an::l that his (Iamb I s) figures were consolidated in Hargrove' s figures 
which are to be fourxl in the consolidated audit of the entire post office 
(R 61-63). 

Sergeant Simpson audited the accounts of Unit 2. He counted both 
the mone;r order account and the stamp account and recorded bis count on 
a post office form 1945. Sergeant Simpson identified Prosecution Exhibit 
9 as the form on which he entered bis count and testified that the exhibit 
correct~ retlected what he found (R 64-65). Prosecution Exhibit 9, which 
was received in evidence without objection, shows that the audit of the 
mone;r order account covered the period from 6 August and that tor that 
period the debit and credit items were in balance. The stamp account 
showed an overage of $1.24 against a fixed credit or ~,o.oo (R 67). 

While the audits refiected in Prosecution Exhibits 5,6,7,8 and 9 
were proceeding, Hargrove and Captain Coakle;r went· to the main post 
office. Accused was not present. Captain Coakley began an audit or 
the money order account which was in poor condition since remittances 
had not been made since 21 Jul;r (R 19,24,50; Pros Ex 2). Accused cane 
in at about "6:00 o'clock,• and endeavored to call Captain Coakley out 
but the latter told him, "Wait a minute, John, what you have to say to 
me, say in the presence of )Ir. Hargrove, too.• Accused walked over to 
Hargrove and said, "Yr. Hargrove, you got me•. I am short." Hargrove 
asked, •How much, John?" and accused responded, "Approximately $8,000.00. 11 

In response to Hargrove's question, •How did it happen; what became of 
the money?"; accused claimed he bad lost it on maneuvers. Hargrove then 
asked accused to produce his money and stamps. Accused obtained the key 
to his safe from Corporal Yartin, opened his safe, brought out an envelope 
which he handed to Hargrove and stated "This is the stamp stock." Hargrove 
inspected the stamps and found 1110 and 13 cent special delivery stamps" 
of a total value of $,31.00. Accused also told Hargrove that he had no 
money, the stamps were all he had. Hargrove asked accused for his fixed 
credit receipts and he banded Hargrove receipts from the following men 
in the amounts following their names: Corporal McGuire, $500.00; Corporal 
Cha.nee, $500.00; Corporal Rmgleb, $450.00; Private James Ivey, $450.00; 
and Private Arthur J. Waters, $150.00. Accused also handed Hargrove a 
receipt for $300.00 from Recruit Mccombs but Corporal Martin spoke up 
and said, "Lieutenant, you authorized the transfer of that credit from 
my money order funds to make up money order funds you got from us. n 
Accused admitted the correctness of Corporal Martin's remark and stated, 
"I wouldn't count that. 11 Hargrove laid the Mceombs' receipt aside, •ran 
up" the account and determined accused's shortage as amounting to $7919. 
Reports of the audits of the sub-units started to come in and Hargrove 
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noticed one item of $450.00 in Unit 2 which was assigned to Private 
Thomas Donnelly. Hargrove ascertained from accused that Donnelly bad 
a fixed credit in the amount of $450. 00 and Domielly1s receipt was 
producedJ this reduced the shortage from $7919.00 to $7469.00. A trial 
balance was run which confirmed the shortage as amounting to $7469.00 
and accused accepted 11 those figures" as correct (R 19-20,50J Pros Ex 2). 

Hargrove and captain Coakley asked accused to step out into the 
ha.11 with them. Hargrove asked accused if he was familiar with the 
24th Article of \Var and then, despite accused's affirmative answer 
Hargrove told accused that he was not required to make any statement, 
and that if he did it could be used against him. Accused asserted, "I 
know.a {R 19-20; Pros Ex 2). Hargro~e asked accused for an explanation 
of the shortage and accused answered that the money had been lost "on 
maneuvers. 11 When Hargrove commented upon accused's failure to report 
the loss, accused explained that he thought he could make it up. 
Hargrove pointed out that at the time maneuvers were held accused had 
only about a $5000.00 stock on hand and wanted to know how the loss 
could amount to $7469.00. Accused added that part of the loss wd.s in 
money order funds. Hargrove observed that if this was so the money 
order funds would show a difference of about $2400.00. Accused admitted 
that if Hargrove were telling him a similar story he would not believe 
it, but added, "that's my story, and I am stuck with it." Accused had 
previously told Corporal Martin that he had $14,000.00 coming over from 
the states and that he would be able to make up the shortage. He 
explained to Hargrove that he had told this story to Martin to keep 
hiln satisfied, but that, in fact, he had no $14,000.00. Further interroga
tion by Hargrove elicited from accused an admission that, at a previous 
quarterly inspection, Martin had a fixed credit of $1900.00 in stamp 
stock which accused had taken. Accused also admitted that he had taken 
$510.00 in money order funds from Martin and Corporal Brier. Hargrove 1s 
testimony concerning accused's version of the latter transaction is as 
follows: "IJ.ccuse{/ stated that $500 of the $510 had been accounted for 
by transfer of the stamp stock from another of the fixed credits - that 
McGuire's credit was originally $500 - $200 was transferred to the money 
order account prior to this audit, the remaining $300 of that credit · 
was transferred during the audit to /accused's7 authorization.it (R 20-22) 
Hargrove broached the subject of repayment but when he refused to answer 
accused's query as to criminal liability in the event of repayment, 
accused indicated that he did not think it would do any good for him to 
try to raise "that amount of money.n (R 22) 

On either the 8th or 9th of August, Hargrove also interrogated 
accused with reference to accused's directing Martin to place money 
order funds in accused• s safe. Accused admitted that in the early 
morning hours of 2 June he asked Martin to purchase $4000 in stamp 
stock from money order funds and place the stamp stock so purchased 
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together with $1069.00 from money order funds, in accused's safe 
prior to the arrival of the inspecting officer (R 42-44). 

Hargrove and Captain Coakley identified Prosecution Exhibit 1 as 
the consolidated report of audit of "APO 17811 ma.de on the 8th and 9th 
of Au.gust 1949 and it vra.s introduced in evidence with:>ut objection (R 
17-18). The report was signed by Hargrove, Captain Coakley, Major Combs, 
and by accused (R 17). The audit was a consolidation of the audits per
formed at the outlying units and the audit performed at the ma.in post 
office. The audit of the money order account extended back to 21 July, 
the last day upon which a return of money order business was ma.de to 
the Postmaster, New York. Origjnally the audit of the money order 
account showed a shortage of approximately $10.00. This shortaee was 
immediately made up by accused (R 18). In counting the money order 
funds in the possession of Corporal Martin, stamp stock of a value of 
$2447 .33 was .found. At the. time, Martin asserted that the stamp stock 
was purchased with money order funds, and accused, who was present, 
corroborated Martin's assertion. For this reason the stamp stock in 
Corporal Martin's· possession was treated as part of the money order 
funds. The stamp stock was later converted into a treasury check pay
able to the Postmaster, New York, and remitted together with the rest 
of the money order funds (R 2&-30). The consolidated report of audit 
(Pros Ex 1) shows the money order account in balance with debit items 
totalling ~38,,4,5.46 and credit items in the same amount. That portion 
of the report concerning the audit of the stamp account showed a total 
shortage of $7,658.00. Part of the·shortage in the amounts of $2.40 
and $0.22 were charged respectively to Corporal McGuire and Private 
'\Taters and these amounts were made up immediately by the soldiers con
cerned•. Part of the shortage in the amount of $186.38 was due to an 
embezzlement by Private Anton Brier. The audit of the stamp account 
otherwise showed that $2500 of the fixed credit of $10,000.00 for which 
accused was responsible had by means of credits advanced by accused 
become the responsibility of enlisted men in the sub-units of "APO 178. 11 

Of the ;7500.00 of fixed credit for which accused retained responsibility, 
accounting oould not be made for 17469.00 (R 17,18,19; Pros Ex 1). 

b. For the defense. 

Accused elected to testify for the limited purpose of showing the 
circumstances under which his oral statements to Hargrove and Captain 
Coakley ware made (R 46). He testified that he had known Harerove and 
Coakley for about three years and knew that they were inspecting officers, 
but th.at he did not know that Hargrove was the senior inspectine officer. 
He denied that either Hargrove or Captain Coakley told him that he did 
not have to make a statement or that arr:, statement he made could be used 
against him (R 48-49). -
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Upon cross-examination accused at first denied that Hs.rgrove had. 
asked him if he were familiar l'rith his riihts under Article of 17ar 2h, 
but qualified his denial by admitting that 11later on" the question lvas 

put to h:iJll. He also ad.1rl.tted that he had lmown he did not have to make 
any statement, but clainied that he did not know that if he made a ·state
ment it could be used against lrlJll. He further stated that no threats 
or promises were used to induce him to make a statettent, that. his state
ment ·was 11 spontaneous," that Hargrove and Coakley kept askine; him ques- · 
tions because they knew he ;,·;as excited, and thn.t it ,·;as because of his 
excitement that he answered them (R 47-48). 

Accused's cross-exan::ina.tion concluded with the follovrine colloquy: 

11Q And you answered them truthfully, clidn' t you? 

Dfil'ElJSE: Now, objection ••• 

Pn.OSE.CUTION: I will -.vithdraVr it. It has nothing to do ·,dth the . 
voluntariness of the statement. I have no fu.rtLer questiomJ' 
(R 413) 

Harry J. Mccollister testified that he bad been &n Army aucU.tor 
sime 1945. · Concerning a hy-pothetical auditine problem he testified as 
follows: 

II~ I ·:rould like to E;ive you, l!r. llcCollister a hypothetical ,i.ues
tion, based upon your knowledce of aucl:i.ti11g and .acco\;ntir;~, 
ancl have you explain just h011 the proble.m propounded t.o you 
in the hypothetical question should be sol...-ed. Let I s ast:-1.UTie 
that. an Anny Post Office is to be ir1spected and tl'iat a team 
of inspectors of three men have been selected to perform that 
audit at a certain military post located in the European 
Commruid, and that upon arri.vine at the rn:i.15.ta.,.7 post to which · 
they were sent to perform this .audit, the team, or two members 
of the te.'.lr1, go directly to the Arl'l.y Post Cffice and start 
their au<lit in tLe absence of the postal officer charged r.ith 
the funds thereof, and tr.at during the course of the inspecticn, 
certain funds are found in tbe possession of one of the personnel 
·of that unit, and, in addition thereto, certain stamp stock. 
'!'he senior :memher of the team, ,vithout consulting the r•ostal 
officer in cha.ree, takes some cash fron, this J.articular 
ir,diviclu.z.l, and the s'l;amp ::::tock, and sends it to anoLhPr 
Army Po::.t Office located irl another city, and conv€·1·ts it to 
cash, that is, intc.) Treasury Check; it is brouc;ht back to the 
f\..r'!Jl.y Post Office from which it was sent, and there applied 
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to one ac.cour.t. I will ask you, accordinc to the fun<la.
mental principles of a.uditint; and accountirs, what, if 
anything, is right or v1ro~ about tr-"'-1.t r;rocedure? 

-~ -~-
A In i';alkine into aey type of accour.t, fund[, cannot be 

changed in arryway, or moved from one account to the other. 
Initially the cut-off <late is established, but the cash or 
property is there, and subsequently ·when tLe audit or in
ventory is taken it is compared against what. he should hav~ 
on hand, but nothing can be changed. Does tlzt ansv,er tr..e 
question?" (R 87-88) 

He admitted, however, upon cross-examination that he had no e.xperience 
in auditin~ post offices (R 89). 

hlajor James E. King testified that ne had studj_ed auditing and 
accountl11e with the International Correspondence School and at ·:;ashineton 
and Lee University, and had been eneaged in auditing and accountiuz for 
25 years. Since 1942 he had been doint; sin:ilar v:ork in the Army and 
currently he is Acting ComptroD.er of the Augsburg Military Post (R 
120-122). Concerning a hypothetical accounting problem he testified 
as follows: 

11 Q The lypothetical question is this: Let's assume that three 
men, one a civilian, and two Army officers, have been appointed 
to inspect and audit a cert.a.in Army Post Office. The civilian 
auditor goes directly to the Army Post Office and starts bis 
audit. Am.one other tirings, he finis in the possession of the 
Army mail clerk, a certain amount of stamps and a certain 
amount of funds purported to be the receipts from the sale of 
money orders. The man in whose possession he finds the fw1ds 
and stock is sent to another Army Post Office and ordered to 
convert the money into a Treasury Check and return the Treasury 
draft to him, the inspector, during the time of the audit, which 
is done. At the end of the audit, the total amount reported by 
the draft is entered in the final report of the audit as money 
order funds. Does tha.t procedure in your estimation and in 
light of your experience constitute a proper audit? 

A I have never heard of anything in the field of auditing theory 
or practice where such a method would be followed. It is 
contrary to anything I have ever heard of. 11 (R 123) 

Lieutenant Virgil D. Brown, recalled as-a witness for the defense, 
testified that when he finished his inspection of APO 178 on 21 June 
he left his notes with Corporal Martin who told him he would "fix _it up11 
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and that Lieutenant Brown could come back later and sign it. Later., 
somebody cal.led Lieutenant Brown., an:1 he 11went up and signed something." 
The paper he signed "had figures on it.n He looked them over and "It 
appeared all right to ffi~." (R 93-95) 

Corporal Joseph A. Blair identified Defense Exhibit Bas a sketch 
of the floor plan of Army Post Office 178 and indicated thereon the 
location of the safes which held post office money (R 102). He testi
fied that he had known the accused since early in 1947, and had known. 
Corporal Martin since the first of February 1948 (R 95,96). On more than 
one occasion, when Martin was not there., Blair had been in the room in 
the post office where money vras kept and., a few times had seen a lot 
of cash lying around. On such occasions he had also seen Martin I s safe 
open although accused's safe would be closed. Once., Blair was in the 
post office when somebody, who had, found the key to Martin's safe., 
brought it back. Blair also testified that at one time Martin had an 
overage of ;100.0~ (R 96,97,98). Upon examination by the court., Blair 
testified that the occasions upon which he found money lyine around 
loose in the post office took place after accused was relieved (R 106). 
Upon further examination by the court., however., Bla,ir testified that he 
had seen money unattended prior to the regime of Lieutenant Clausen, who 
succeeded accused (R 106,108). 

Private First Class Kenneth c. Todd testified that he had known 
accused since April of 1948 when he (Todd) started to work at APO 178 
(R 108). On a number of occasions prior to 8 August 1949 Todd had gone 
into the room where stamps and money of the post office were kept and 
had seen money which he judged to be in excess of $1,000.00 lying around 
unattended. Todd vrould subsequently caution Corporal Martin about this 
practice (R 109,ll0,lll). On cross-examination, Todd testified that on 
or about 8 Aueust, after he and Martin had found but $31.00 in stamps in 
accused's safe., he and Martin made a trip to Munich. They had opened 
the safe with a key which was in Martin's possession (R 111,113). 

Corporal Charles '1\-rohey testified that at about 4:30 on an afternoon 
in April, durin~ maneuvers, he entered the post office and found no one· 
there but two Germans. He vralked into the registry ca.Le and found tt6 to 
10 ;1000 bundles" lying on the desk. He tried unsuccessfully to get in 
touch with Martin, the mail clerk in c.h.a.rge. Finally., since he had to 
catch a train he called up 11 Swan11 an<l had Fritz, one of the Germans, 
remain there and watch the money until Swan came. Since he left the 
post office shortly thereafter he did not lmovr if Fritz followed his 

-directions (R 116-117). · 

Prior to deliberating on the sentence the court considered Defense 
Exhibits C,D and E, letters received by accused which cited him for 
hi~ superior performance of duty as postal officer. 
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c. For the court. 

Corporal Victor G. Mart:in was recalled as a 1vitness by the court 
and testified that he had on occasions left money lying around his office 
but that on such occasions somebody else was present. However, it had 
been reported to him that money had been found lying around in his office 
(?. 132). 

4. .;~ccused was found guilty of unlawfully causine f1mds of t.he 
money order fund of Army Post Office 178 to be placed in his safe with 
the intent to cause Postal Inspectors to consider the said funds to be 
part of the stamp fund of Arrey- Post Office 178; of rendering a false 
account; and of embezzlement. The first two offenses were charged under 
the 95th Article of ·,-:ar, and the third under the 93rd Article of \Jar. 

The evidence shows that in the conduct of arnzy- post offices in the 
European Command two separate accounts are maintained, the money order 
fund which is the responsibility.of the Arr:rry mail clerk, under the super
vision of the postal officer, and the stamp fund which is the responsibility 
of-the postal officer. The postal officer is customarily appointed a 
Class Bagent.of the postal finance officer, European Co:mnand, and in 
such capacity, is given a stamp stock which is desisn-~ted as a fixed 
credit. In the operation of Arrrry Post Office 178, which had four sub
units, it was the practice of accused as postal officer~to advance to 
clerks in the sub-units shares of his fix~d credit which shares were 
likewise designated as fixed credits. There was received in evidence 
witr1out objection, a completed "Receipt for Funds Intrusted to A.gent 
Officer, 11 (YID AGO Form 14-,48), dated 16 August 1948, purportedly signed 
by accused, in which he adknowledged receipt of ~10,000.00 in cash ani 
postage stamp stock from Captain riilliam E. Ellis, the postal finance 
officer of the European Command. Since there was in evidence a known 
specimen of accused's handviriting, i.e., his signature· on Prosecution 
Exhibit 1, the court could determine by comparison therewith that the 
signature on the WD AGO Form 14-48 was that of accused (CM 325112, 
Halbert, 74 BR 89). The completed WD AGO Form 14-48 was received by 
Oaptain Ellis in the regular course of business. Captain Ellis testi-
fied that as of 8 August 1949, accused was still responsible to him in 
the amount of ~10,000.00. 

Uncontradicted evidence shows that on 1 June 1949, Anrf3" Post Office 
178 was undergoing a quarterly inspection by "EUCOM Postal Inspectors. 11 

That afternoon the inspection was completed of the accounts of Corporal 
Martin, the Arnw mail clerk at APO 178, including the account of the 
money order fund for which he was responsible. At some time around 
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midnight accused soubht out Martin, told tiartin that he, accused, was 
11 short 11 in his accounts, and instructed Martin to take $5,069.00 from 
the money order fund, purchase $4,000.00 in stamps, and place the stamps 
and the balance of the cash in accused's safe. Martin complied with 
accused's instructions and., when he placed the stamp stock and cash in 
accused's safe, discovered that there -vras only ~Jl.00 in stamps in the 
safe. Accused's admission to Martin, corroborated by the circumstances 
that only ~31.00 of the $10,000.00 stamp fund entrusted to accused were 
to be found in his safe, and that the fund in the safe was, at the 
direction of accused, increased to 05100.00 by adding stamps and money 
belonging to the money order fund, establishes that at the time of the 
inspection a substantial shortage existed in the fund for which accused 
was responsible. It is apparent that the transfer of funds from the 
money order fund to accused's safe was for the purpose of concealing 
this shortage from the postal inspectors. The evidence warrants the 
.findings by the co-.1.rt that accused caused funds of the money orde1 fund 
of Arm:y Post Office 178 to be placed in his safe with the fraudulent 
intent alleged, and that such conduct, constituted a violation of .Article 
of ~xar 95. 

~'hile the Specification iI1. question alleges that accused caused 
postage stamps and money of the money order fund to be placed in his 
safe, the evidence shows that accused caused )5,069.00 to be taken from 
the money order fund and had :)4,000.00 of the money ta.ken converted into 
stamp stock. There is no variance between the allegations of the Speci
fication and the proof. ilter the postage stamps were purchased they 
partook of the same character as did the money with which they nere 
purchased, and hence were in reality assets of the money order fund. 
Considered in this lir;ht, the proof conformed to the allegations (JM 
337486 (1949), 8 Bull JAG 134). 

EUCOH postal regulations required that an inspection of Army post 
offices be made on the 20th day of each month by the postal officer 
and that his accounts be verified by two disinterested officers who were 
to certify as to the count ~ecorded on the report of inspection. It 
was also required that the report of inspection be forwarded to the 
postal finance officer, Headquarters, European Command. On or about 
20 June Lieutenants Brown and Deyo, pursuant to orders, checked the 
accounts of .Army Post Office 178. According to Lieutenant Deyo, he 
counted what was handed to him to be count,ed. In what manner Lieutenant 
Brown conducted his duties is not reflected by the record. Brown handed 
in his notes to Corporal Martin who told Brown he would fix them up and 
have Brown sign 11 it. 11 Later, Brown signed something with figures on it 
which looked "all right?t to him. Deyo, after finishing his duties, 
handed his notes to accused. Brown and Deyo each test:Lf..ied that they 
found nothing amiss in the accounts of Army Post Office 178. During 
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the later part of June 1949 Captain Ellis, the postal finance officer, 
Headquarters, European Collllnand, received a report of inspection bearine 
the signature of accused as reporting officer,.and the purported signa
tures of Lieutenants Brown and Deyo who preswnably verified the accounts 
as shown in the report. Brown and Deyo in thej,.r testimony disclaimed 
authorship of their purported signatures. The report showed that the 
money order fund of Army Post Office 178 was in balance, and that there 
vras an overage of Cl.l.i.2 in the stamp fund. In fact, as has been 
previously demonstrated, there was a substantial shortage in the stamp 
fund on 2 June. The evidence further shows, as will be hereinafter 
discussed, that there existed in the stamp fund on 8 August 1949 a 
shortage, attributable to accused, of $7,469.00. The evidence also 
shows that on 8 August accused admitted that he had had a shortage in 
his account since .;1.pril 1949. It appears to us that the evidence which 
shrrNs a shortage on 2 June, and again a shortage on 8 A.ugust, affords 
sufficient corroboration for accused's admission that he -vras 11 short11 

since April, and, therefore, it is established that on the date of the 
report of inventory, 20 June 1949, there existed a shortage in the stamp 
account of Army Post Office 173 which is not reflected in the report of 
inventory. Inasmuch as it failed to disclose a shortage in the stamp 
fund, the report was false, and ·was kno,m by accused to be false, pre
supposing that he made the report. The report which bore the purported 
signature of accused was admitted into evidence without, objection. By 
comparison with accused's lmown siena,ture on Prosecution !!:xhibit 1, the 
court could find that the signature on the report of inventory received 
by Captain Ellis was that of accused.(CM 325112, Halbert, supra). From 
the other circumstances shown by the record, that is, that accused was 
req11ired to send the report to Captai..11 Ellis and that Captain Ellis 
re~eived the report in the usual course of business, the court could 
find that the false report was made by accused and submitted by him 
to Captain Ellis. Such conduct is violative of the 95th .Article of 
War (cu 339004, ~, 19 December 1949). 

Any defect in the Specification in not apprising accused wherein 
the report was false, was waived by the failure of too defense to move 
for appropriate relief upon that ground (CM 279014, Byars, 52 BR 99, 
103; CM 239984,,Hoyt, 25 BR 301,306-307). 

On 8 August 19l~? as a result of information received from Corporal 
hla.rtin, a surprise audit of iJ:rmy Post Office 178 ·was initiated. Members 
of the auditing team visited the main office an:l the four sub-units 
simultaneously, preslLrnably to forestall the switching of funds, the 
procedure employed by accused in the quarterly inspection in June. 
Hargrove, a civilian auditor, and Captain Coakley conducted the audit 
of the main office. Accused. came to the main office at about 1800 hours 

15 

http:7,469.00


1 .., l 
- ,. t._~ 

after the audit was well under way. He sought out CaptaiJl Coakley and 
indicated his desire to speak to Captain Coakley privately. Captain 
Coakley demurred to accused's suggestion and told accused that ·anythirlg 
accused had to sy to hi:nr. should be said in the presence of Hargrove. 
Accused turned to Hargrove and spontaneously announced that he was II short.• 
1n his accounts. Hargrove asked accused to show what stamps and money 
he had and thereby, in ef'fect, demanded that accused account for what 
had been advanced. to him as .tixed credit. Accused thereupon produced 
$31.00 in stamps. It was on1y upon prompting by Hargrove that accused· 
produced receipts amounting to $2500.00 for fixed credits advanced to 
enlisted men in the sub-units. or the $10,000.00 fixed credit in stamp 
stock and cash for which accused was responsible to Captain Ellis he 
accounted for but $2531.00, disclosing a shortage of $7469.00. Later, 
when being interrogated by Hargrove and Coakley, accused clailled that 
during maneuvers in April he had lost the amount for which he had not 
&.-:,counted. At this juncture Hargrove pointed out to accused that in 
April accused bad only $5000.00 in stock on hand. Accused acquiesced 
in Hargrove 1s remark but added that part of the money lost was from the 
money order fund. The audit of the money order fund showed a mere shortage 
of $9.91, but it accused's explana.tion were true it should have shown a 
shortage of about $2,400.00. It is noted that stamps of a value of 
appro:xim3.tely $2,400.00 were fouzrl in the money order rum., but Martin, 
the custodian of the fund, claimed that the stamps were purchased with 
money order funds and the- accused corroborated M:lrtin 1 s claim. To re
capitulate, when accused was called upon to account for the $10,000.00 
stamp fund for which he was responsible to the postal finance officer, 
he failed to account for $7.,469.00 of the fund., and for his failure to 
account offered an explanation which was patently false in pa.rt and. 
which the court was entitled under the circumstances to reject. Oth3r 
circumstances in the record impel us, as they evidently did the court, 
to reject accused's explanation for his shortage of $7,469.00. Had the 
loss occurred in the manner claimed by accused it is highly improbable 
that he would not have reported the loss. His switching of funds to, 
conceal a shortage during the June quarterly inspection, and his sub-· 
mission of a false report of his monthly inspection evidence a person 
adept in deception and corroborate the inferences of fraud arising from 
his failure to account completely., when called upon so to do, for the 
funds entrusted to him. -

With reference to his failure to account for the funds el'Ilirusted to 
him. accused was charged with and fowrl guilty of stealing by embezzling 
and fraudulently converting to his own use stamp stock and military pay
ment certificates. He was thus charged with, albeit inartfull.y, and 
found guilty of larceny, and the specification merely particularizes, 
to the advantage of accused., the type~£ theft. We find it unnecessary 
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to discuss any possible :problems which rna.y arise from the u:::e of the 
specification in question, but as to the case at hand flnd it to be 
legally equivalent t0 the form specification for larceny, Specification 
#92, Appendix 4, :t:a.nual for Court:::-i.:artial, 1949. The evid,~n-:e herein
before recounted contains every element of embezzlement as set fort:1 
in the followina; statement of law: 

t1~:- * There is a well established legal presumption that one 
·who has assumed the stewardship of another's p::-operty has embezzled 
such property if he does not or cannot account for or deliver it 
at the tL"11e an accountinz o:::- delivery is required of him. The 
burde(l of eoing for\7ard ,·;it,1 ths proof of exculpatory circum
stances then falls upon the ste-:-mrd and his explanatory evidence, 
Yrhen balanced against the presumption of 6uilt arisinG from his 
failure or refusal to render a proper account:in~ of or to deliver 
the property entrusted to him, creates a controverted issue of 
fact which is to be determined in the first insw.nce at least 
by the court (Cll 276435, :.:eyer, 48 ~fi J31,J38; c:r 301840, :aarke, 
24 B3. (ETO), 203,210; CM 262750, Splain, 4 133. (ETO) 197,28h; C:II 
320308, Harnack) • ..:- -.'" A person in charge of trust funds who fails 
to resp,:md with or account for them 1-rhen they are called for by 
proper authority cannot complain if the natural presumption that 
he bas ma.de a-\',ay -v.i.th them out.neighs any uncorroborated exple-.na
tion he may make, .especially if his explanation is inadequate and 
conflict:i.ng (CL: 251225, Johnson, 33 BR 177,181; Ci;: 2511.i09 1 ClE-rk, 
supra). t1 (CH 323764, 1::an1:,um, 72 BR 403). 

"The fact of fra.uduJent conversion in embezzlement ma.y be 
evidenced by ..:"** a deliberate falsi.fication -::-::-::- by renderinc 
a false return or account ~~..,~ in rrhich a fictitious balance 
is ma.de to appear or which is othcrnise fals5fiecl or purposely 
misstated." (Winthrop's tiilitary Law ancl Precedents, Reprint 
1920, page 705) (CH 334270, Stricklin, 1 BR-JC 141,155-156). 

It is observed that the Specification alleees that accused's stealing 
extenJed from Au&1.1st 1948, to .August 1949. The chareing of that part 
of the offense cot1Jllitted prior to 1 Februa!"'J 1949 substantially in the 
ma.mer prescribed by the Manual for Courts-Uartial 1949, purs-.1ant to 
the changes effected in the law of larceny by the act of 24 June 1948 
(62 Stat·. 627; Pub).ic Law 759, 80th Cone) is not objectionable 1s "an 
ex post facto application of the new legislation" (CM 336639, Cole, 24 
August 1949) ~ -

It is not objectionable that the specification alleges the act of 
stealing as taking place in the period extendine from 16 August 1948 
to 10 August 1949. The record shons a pattern of concealment upon the 
part of accused which renders impossible the particularization of the 

"" 
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date or dates upon which the lareerJ1' was committed. In such case, 
charging the date or the offense as was done here is not onl.y- counte
nanced bu.t approved as •it would be futile to require the pleader to 
allege a specific, def'inite time. 11• (Cll 204879, Fleischer, 8 BR 121112,5). 

Without obJection there were admitted into evidence a consolidated 
report o! audit of ArtlI3' Post Ot:fice 178 together with reports or audits 
or rour sub-units. These later reports of audits were included in the 
consolidated report of audit. While we have serious misgivings as to 

. the competeMy or most or the reports or audits or the sub-units., and 
hence of the consolidated report, we deem it unnecessary to discuss tba 
question. As we have hereinbe!ore noted, when called upon to account 
tor the funds entrusted to him, accused initi~ railed to account t:or 
$91969.00 of the fund. The audits at least served the purpose of reducing 
accused's liability- to the figt1re alleged in the specification, $7,469.00. 
Any errors, therefore, committed by- the court's consideration or the 
reports of audits was favorable to accused. 

,5. The defense objected to the introduction 1n evidence of iccused's 
admissions to Hargrove and. Captain Coakley, for the reason that accused 
was not previously advised of his rights under Article or War 24. No 
contention was made that the admissions were induced by duress, coercion, 
or promises. The evidence shows that after the'surprise inspection or 
Army Post Office 178 had comnenced accused appeared at the main office 
and sought to speak to Captain CoakllJ,Y privately. Coakley, quite under
standably-, refused to talk tQ accua&d privately and suggested to accused 
that whatever he had to say should be said in the presence of Hargrove. 
Accused then turned to Hargrove and spontaneously announced that he was 
tt short.• SUch an admission is considered to be voluntary trom its 
spontaneoos character and is admissible in evidence. Following this 
admission., Hargrove called upon accused to account for the &.amp fund 
and in the conversation that ensued, a shortage of $7,469.00 was estab
lished which computation aoouaed accepted as oorreot. After the account
ing was completed, Hargrove asked accused if he understood his rights 
under .Article of War 24 and accused said he did. Since it is apparent · 
that accused was aware of his rights under Article or War 24, evidence 
ot ~ pre:timina.ry- warning was not requisite to the competency of arv of 
his statements (llCll, 1949, par. 127, p.157). 

6.- Records or the Arnry show that accused is 40 years or age, 
married and the father of one child. After graduation from high school, 
he attended the Case School or Applied ScieMe and the Interstate School 
o! Commerce. In civilian life he was employed successively as an assist
ant general manager ot a plant marmf'aoturing castings, as chief engineer 
for a heavy machinery manufacturer, and as owner of a business manufactur
ing precision instruments. Ha had enlisted service from 30 April 1945 
to 14 July 1946 when he was commissioned a Second IJ.eutenant in the A.rary 
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or the United States. He was promoted to First Lieutenant on 24 January 
1948. From 16 July- 1946 to 30 June 1947 his efficie:acy- ratings of record 
were uniformly- •superior." Since, his over-all numerical. ef'.ficiency 
ratings have been as follows a "ll.311 ; "110"; "117"; and "127". Ha is 
entitled to wear the Arrq Commendation Ribbon. He has served in the 
European Theatre since 8 November 1945. 

7. The court was legally constituted and had jurisdiction of the 
person and or the offenses. No errors adversely ar.recting the S11bstan
tial rights or accused were committed during the trial. The Board or 
Review is or the opinion that the record ot trial is legally S1J.f.ticient 
to sustain the .findings ot guilty- and the sentence and to warrant confirma
tion of the sentence. A sentence to be dismissed the service is mandatocy 
llpon conviction of a violation or Article of War 95, and is authorized 
upon conviction or a violation of .Article of War 93. 

J.A.G.C. 

J.A.G.C. 

__,~,_._.6..~---· .---......_ _____, J.A.o.c.· 
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DEPART1IBNT OF THE AID.iY 

Office of The Judge Advocate General 

THE JuDICIAL COUlTCIL 

Harbaugh. Brown and Mickelwait 
339,462 Officers of The Judge Advocate General's Corps 

In the foregoing case of First Lieutenant John A. Rein. 

02032899. 7815 Station Complement Unit• APO 178. upon the 

concurrence of The Judge Advocate General the sentence is 

confirmed and will be carried into execution. A United 

States Penitentiary is designat~d as the place of confinement. 

8 March 1950 

I concur in the foregoing action. 

~ E. M. BRANNON 
Major General. USA 
The Judge Advocate General 

( GCMO 21, 24 March 1950). 
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DEPARTMENT OF THE ARMY 

Offioe of The Judge .Advocate General 
Washington 25, D. c. 

CSJAGK - CM 339485 

UNITED STATES AAA .AlID GUIDED MISSIIB CENTml 
v. ) Trial by G.C.M., convened _at Fort Bliss, 

) Texas, 31 Ootober, 1 and 3 November 1949. 
Second Lieutenant HERBERT ) Dismissal. 
liILLI.AM IRAUN, 0-955911, ) 
4052d .Area Service Unit, ) 
Fort Bliss, Texas. ) 

OPDUON of the BO.ARD OF REVmY 
MoAFEE, BRACK and CURRIER 

Offioers of The Ju:lge .Advooa.te General's Corps 

1. The reoord of trial in the case of the officer named above has 
been examined by the Board of Review am the Board submits this, its 
opinion, to the Judicial Council and The Judge .Advoce.te General. 

2. The aooused was tried upon tm following charges and speoifica
tions a 

CHARGE I& (Finding of not guilty). 

Specification& (Finding of not guilty). 

CHARGE II& Violation of the 95th Article of War. 

Specifioation& In that 2nd Lieutenant; Herbert William Brami., 
4052nd J,.rmy Service Unit, did, at Fort Bliss, Texas, on or 
about 12 October 1949, with intent to deceive .Major R. T. 
Shugart in his official capacity as Investigating Officer, 
duly appointed to make such investigation by order of the 
Commanding Offioer of the 3rd .Antiaircraft .Artillery 
Automatic Weapons Battalion (Self-Propelled), officially 
oertify to the said Major R. T. Shugart that, quote 'fo 
the best of my knowledge I deposited at the same ti.Joo the 
$635.00 in question and received a haDd receipt from 
Finance for same. The hand receipt was issued to me by 
·the oashier at Finance due to the faot that no YID AGO 
Forms 14-38 (Soldiers Deposit Books) were available at the 
time' unquote, which certificate was false and known to the 
said 2nd Lieutenant Herbert William Braun to be 1.mtrue. 

Ile pleaded not guilty to all charges and specifications, was found not 
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guilty of Charge I and its specification, but found guilty of Charge II 
and its specification. No evidenoe of any_previous conviction was intro
duced. He was sentenced to be dismissed the service. The reviewing au
thority approved the sentence., and forwarded tm record of trial for ac
tion under .Article of War 48. 

s. Evidenoe 

For the Prosecution 

Prior to 1 July 1949, the accused was personnel officer of the 3rd 
.Anti-aircraft .Artillery Automatic Weapons Battalion (Self Propelled), 
Fort Bliss, Texas. On 1 July 1949, he was relieved from this position 
and IJ.eutenant w"valter I J. Constantine was appointed personnel officer of 
the 3rd Battalion. The accused continued to work in the personnel office 
for about two weeks after being relieved therefrom so as to "orient" his 
successor in his duties • .Among other things, personnel officers at.Fort 
Bliss are responsible for the "proper handling of••• Soldiers' Deposit 
Funds" in accordance with .Army Regulations 35-2600 end Army Technical 
Manual 14-502. Lieutenant Constantine described this duty as follavs a 

11 0ur method of handling the money for Soldiers' Deposits 
runs somewhat like this a The individual soldier on pa;y da;y or 
shortly after pa;y day turns in to the Battery Commander or 
Battery Executive Off'icer whatever amo'lmt of money he so desires, 
so long as it is not less than five dollars. The individual 
soldier is given a receipt by the officer of the Battery, a 
hand-receipt, in that amount of money. The money is then taken 
to the Personnel Officer with the individual Soldier's Deposit 
Book, which amotmts to a bank book. This money and the man• s 
name is accounted for on a voucher, Collection Voucher, which 
the Battery makes out. The money, the deposit books and the 
vouchers are given to the Personnel Officer. H3 receipts one 
copy of the voucher and returns 1 t to the Battery for their 
files. Ii, retains the money and the books. The Personnel 
Of'ficer then makes up in quintuplicate form a voucher, another 
Collection Voucher, known as WD ADO 14-15, which is a. regular 
Army form. On this f'orm a.re listed the consolidated names of 
all men in the Battalion, showing the grades, serial numbers. 
organization and the specifio amotmts of monies they have turned 
over to the Battery Officer. Three oopies are taken to the 
Finance Off'icer together with the Soldiers' Deposit Books• The 
Cashier at the Finanoe Office cheoks the man's name on the Soldier's 
Deposit Book aDd his grade.and serial number against that man's 
name on the Collection Vouoher, and she also oheoks the amount 
of money. She runs a tape on the am.omit of money shown on the 
Collection Voucher and the names, grades and serial numbers and 
amount of monies are corroborated by the Cashier and she eJitera 

2 



t2l 

these 8lD.OuntS on the Soldiers' Deposit Books. The next step is to 
have an official of the Finance Oft'ioe, in most oases Colonel 
Daugherity-, sign his name to that Soldier's Deposit Book. The 
Personnel Officer then brings the Soldiers' Deposit Bo~s back 
to the organization and turllB _them over to the Battery Commender 
or Battery ExeoutiTe 0:f'tioer. Theoretically, these books are given 
baok to the iDdividual soldiersJ however, in order to safeguard 
the books, beoause so IllB.DiY" or our people are lax about safeguarding 
their property, most of' the Battery Commanders af'ter showing the 
men the books as verifying the amount deposited will, with the 
man's permission, if he so desires, keep the books in the Battery's 
safe £or safekeepi.Dg.• (R 13-18,28,29; Pros Exs 1,2.) 

Mrs. Stella M. Sulhoff, who has been cashier of the Fort Bliss Finanoe 
Office sinoe 6 December 1944, corroborated Lieutenant ConstantiDe's state
ment regarding the handling of soldiers• deposits and further stated that 
the only lIWJil8r in whioh a soldier• s deposit could be made in the finance 
office was through the use of Soldiers• Deposits Collection Vouchers, 
l2'M) .AGO Form 14-15,• and •soldier's Deposit Card§/'(WD AGO Form No. 14-38). 
No •haDd receipts• were ever issued by the finance office for soldier's 
deposits or cash (R 125-133). 

During the months of ~. June and July 1949, various enlisted men 
in the accused's unit made soldiers' deposits, amounting in tbs aggregate 
to $1415.oo. This money was turned over to the aooused as personnel 
officer. On 1 July 1949 accused deposited $366.00 of soldiers' deposits, 
end on 5 July 1949, $415.00 of soldiers• deposits with the Fort Bliss 
Finance Office. These two deposits were presented with end properly re
ceipted upon the official .Army soldiers' deposits forms. On 11 October 
1949, accused made another properly receipted deposit (R 37,45,46,63,71, 
82,92,99,104,108,116-119,140-143,146; Pros Eics 3,5,6,7,8,9,10,11,12,13, 
15,16). 

Because of oomplaints or certain enlisted men and a report by Lieu
tenant Constantine that there was a disorepanoy in the Battalion Soldiers• 
Deposits or $635.00, Major R. T. Shugart, Executive Officer of the 3rd 
.Anti-aircraf't .Artillery Automatic wYeapons Battalion was appointed investi
gating officer for the purpose of investigating •a oase concerning ••• 
tmacoounted for f'ums for which Lieutenant Braun_wu proper custodian at 
that time, or the agent who handled such .funds" (R 18-27, 42-48,150). 
On 12 October 1949, Major Shugart oalled accused to his ·office, informed 
him of the investigation, aDd then asked him if he wanted the 24th Article 
of War read or explained• .Aooused replied •that he understood his rights 
fully under the 24th .Article of War." The major then proceeded to question 
accused am record his answers in 11longhaxld. • At the oonolusion of tbs 
interview, the notes were typewritten 11in the form of a oertii'ioate, 11 

which acoused read, "agreed with the contents, u and signed. Without 
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objection by tm defense, this oertifioate was introduced in evidenoe 
as Prosecution Exhibit 17 (R 150-158). The oertifioate reads 1 

•HEADQUARTERS 
3BD AAA Jlf BN (SP) 
Fort Bliss, Texas 

l.2 October 1949 

CERTIFICATE 

"I certify that the following is the truth to the 
best of my knowledge 1

•an 30 June 1949 I was Personnel Off'ioer, 3rd A.AA AW Bn (SP), 
Fort Bliss, Texas and in this capaoity was responsible for proper 
disposition of monies for Soldiers Deposits from enlisted men. of 
this organization. 

•on or about 30 June and l July 1949 I reoeived the amotmts of 
money as shown opposite each enlisted man• s name, totaling six 
hundred and thirty five dollars (*635.00} as shown on attached 
exhibit 'A' along with other monies from enlisted men of this 
tmit. This money was to have been deposited to their oredits in 
Soldiers Deposit .Aooounts at Post Finanoe Office, Fort Bliss, Texas. 

•an 1 July 1949 I deposited a total of three hundred and sixty 
five dollars ($365.00) of which I have a receipt and whioh Fina.nae 
Offioe acknowledges. I put the ba18ll0e of the money whioh I had 
collected from enlisted men on 30 Jtme and 1 July 1949 in the 
Battalion safe, S-1 Offioe, for safe keeping until 5 July 1949. The 
Finance Office was closed from 2 July 1949 until 5 July 1949 for 
the week-end and the fourth Ju17 holidq. .Again on 5 July 1949 I 
deposited, four huildred and ti·neen dollars ($415.00) for Soldiers 
Deposit Accounts with Poat Finance of which I have a. receipt alJd 
which Finanoe acknowledges. 

•To the best of m:, knowledge I deposited at the same time the 
six hundred and thirty five dollars ($635.00} in question am re
ceived a hand receipt from Fiztanoe for same. The ham receipt 
was issued to me by the cashier at Finanoe due 'bo the faot that no· 
ffl> A.GO Forms 14-38 (Soldiers Deposit Books} were available at the 
time. As Personnel Officer I gave hand receipts to all batteries 
turning over money to me for Soldiers Deposit•. 

•0n l July 1949 I was relieved from assignment; as Persormel 
Off1cor but remained with the present Personnel Officer, lat Lt 
Walter J. Constantine, tor a. period of approximately two (2) weeks 
in order to orient him on the job and aot as his assistant. 

•r did not give the attached named enlisted men aredit on 
their~Servioe Records due to the tact that m:, entry into the record• 
on 5 July 1949 would not ocil2.cide with entry made by Finanoe upon 
reoeipt of 'the 11D AGO Form.a 14-38. I had intended to make 1lff entry 
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into the Servioe Records the same date as the Finanoe entry upon 
their reoeipt of Forms mentioned a.bo-v1t. 

•r ma.de efforts to seoure WD .AGO Forms 1448 from Lt Constantine. 
then Fersonnel Oi'fioer• during the month of .August 1949 and was a.ble 
to get fifteen (15) of these for.ma. At this tilllB I waa tma.ble to 
find my vouchers aDd receipts froa Finance showing deposits ma.de 
by me on 5 July 1949, ... herefore. I did not complete the Forms 'WOJ 

AGO 14-38 on the enlisted men in question nor did I make a:ny entry 
in their Service Records at this time. During the months of .Allgust 
and September 1949 I was more or less making an investigation of 
my own trying to find my vouohers aDd receipts. I was aware of 
the fact all this time that there were a few men on attached 
Exhibit 'A' that had not been given credit for the money they had 
entrusted with me. 

"I was contacted by Lt Constantine on or about. 10 Ootober 
I A11949 in regards to the men listed on attached Exhibit am 

was informed by him that the reoords had disclosed the fa.at that 
they had not been given credit for their deposits nor did they have 
a Soldiers Deposit Book in their possession. Lt Constantine told 
me that a couple of men had been to see him about not having re
ceived their books and he had asked for a report from all batteries 
regarding too sal'.lle. Tm report from the units had revealed the 

1 A1facts as shown on Exhibit attached. To date I have been unable 
to find my receipts from Finance Office. 

•r have nothing further to add to this statement made above. 

/s/ Herbert W. Braun 
BERBER! W BRAUN 
2nd Lt CAO 
Btry •D•., 3rd AAA Of Bn (SP)" (Pros Ex 17) 

Of the sum of soldiers• deposits turned over to aooused during the 
montha of May. Jtme and July 1949, $535.00 was not shown by the books of the 
finance office as having been deposited in the finance of.fioe., nor could the 
accused produce or a.coouxrb for the money a.a of 18 Ootober 1949 (R 39,68,75, 
87,93,94,101,102,105,lll,134-137). 

For the Defense 

Pertinent evidence adduoed by the defense was testimony showing that 
aocused him.self initiated an investigation relative to the discrepanoies 
in the battalion soldiers• deposits, requested that additional deposit 
forms 01D NJ0 Form No. 14-38) be given him, that all out.standing soldiers' 
deposits turned over to him ha.d been paid in the prescribed manner to the 
finance office by 3 November 1949, and that whereas the finance offioe 
did not give uhand reoeiptsu for cash or soldiers• deposits, that office 
sometimes gave •hand receiptsu for articles or oheoks (R 164-169., 180-200,208-211, 
_229-232; Def Ex:s A,C,D,E,F,G,ll,I,J). 
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After being apprised of his rights a.s a witness by the law member, 
the accused eleoted to make an unsworn statement through oounsel (R 
232-2~5). This statement reads, in relevant; parta 

"A13 to tm Speoifioation of Charge II, the acoused denies 
that bis statement means that he intended to say that he had 
deposited this money for Soldiers' Deposit .Aooounts • The state
ment does not say that. The accused had had several experiences 
prior to the 1st of Ju1y in which he had reoeived hand-reoeipts 
and he has been able to recover- only one of them. Therefore, 
he feels that he had a reasonable belief at the time he made 
this statement for believing that that is the manner in wbioh 
this money might have been handled. Af'ter making this state
ment and a.f'ter signing it he made a personal investigation at 
the Finance Office. He went tmre in person aJJd at no one's 
bequest aDd made an extensive search of the records on file in 
the Fine.nee Office. That disclosed that he was in error and he 
now knows aDd is convinced that he had not deposited that money 
in that manner. He does DO-f:. deny that but he feels that to the 
best of his knowledge at the time tm question was asked that is 
what he thought he did with it, and he had a reasonable ground 
for thinking so. Iii desires that tm Court pq attention to the 
wording of the certificate and the fact that it does not sa:y 
that he deposited this money to the credit of' Soldiers• Deposit 
.Aocounts. 11 (R 234-235) 

4. Discussion 

Accused stands convicted of executing a false off'ioial certif'icate, 
knowing it to be false, with intent to deceive Major Shugart, a duly ap
pointed investigating officer. To support the conviction, there must be 
competent evidenoe of record to prove that (a) the a.ccused made an official 
certificate, (b) the certificate was false, (o) the accused knew it was 
false. and (d) that such false oertif'ioate was made with intent to deoeive 
the person to whom it was made (CM 318705, Jackson, 81 BR 433). 

The eTidenoe shows that in the months of May, June and July 1949, 
accused, a.s personnel officer of the 3rd .Anbi-airoraft Artillery .Al.ltomatic 
WeapoDS Battalion, collected certain soldiers• deposits for his battalion. 
In acoordanoe with Army regulations aJJd the current; prooedure rela.tive to 
soldiers• deposits in effect at Fort Bliss at that time, he should have 
deposited these collections with the finance officer as soon as praotioable, 
receiving therefor the official receipts provided for this purpose by the 
Department; of the Jirmy. This be did not do. The a.ooused instead made 
partial deposits over a. seven-mont;h period, :t;he ls.st deposit with the 
finance office being made on tm final dq of his trial by o·ourt-martial. 

The evidence further shows that an investigating officer waa duly 
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appointed to probe the matter of uunaocounted for .f'Ul:xls" in soldiers' 
deposits of' the accused's organization. During this investigation. con
ducted on 12 Ootober 1949. accused admitted that he had reoeived soldiers 1 

deposits from men in his organization and had deposited only a portion 
of' the sums reoeived. beoause there was a shortage of usoldiers' deposit 
books. 11 He further stated that "to tha best of his knowledge" he had 
deposited the balance of six hundred thirty-five dollars with the finance 
offioe about 5 July 1949 and had been given a "hand reoeiptu therefor. 

The record clearly shows that there was a shortage in the 3rd 
Battalion soldiers• deposits in tha month of July 1949. The accused ad
mittedly was responsible for these .t\u:ds and even as late as 18 October 
1949 was unable to produce or account f'or a portion of them. The reoords 
of the finanoe oi'fioe disclosed that aocused had made soldiers' deposits 
on 1 am 5 July and 11 Ootober 1949 ani at no other time during that period. 
Finance personnel also testified that "hand receipts" were never given for 
cash or soldiers• deposits. Clearly the certificate . of 12 Ootober 1949 was 
false. That the accused knew it to be false becomes apparent when we re
flect that when he executed the certificate to en official investigating 
officer he did so only one day after he had deposited a portion of the fuIJds 
in question 'With the finance office. His intent to deceive is not only ob
vious from the record. but also may be presumed from the falsity of the in
strument (CM 314746, Garfinkle. 64 BR 215,222). Thus we conclu:ie that ac
cused is guilty of making a false certificate as charged beyond all reason
able doubt. Suoh an act has long been held to be a violation of .Article 
of War 95 (CM 318313, Davis, 67 BR 223,230; CM 334270, Stricklin, 1 BR-JC 
141,157). 

The evidence to establish the llB gative fact that accused had not 
made the $635.00 deposit in the finance office was adduced by teptimony 
of personnel of' the Fort Bliss Finance. Office to the effect that their 
records disclosed no such deposit. These records are not in evidenoe. 
How-ever, the records of ..Army finance offices relative to soldiers• deposits 
are required by law aDd Army regulations to be maintained, thereby coming 
within the category of o.ffioial public records. Parol testimony is com
petent to establish a negative fact as shown by a record without intro
duction of that record in evidenoe. provided it is a private or publio 
official record (CM 262042, Pepper, 5 BR (ETO) 125,150J CM 334270, Stricklin. 

BR-JC 141, l57J .AR 35-2600. 10 Deo 1947). 

5. In a brief filed after trial with the reviewing authority, counsel 
for the accused contends that the court was without jurisdiction to try 
the aocused because no law member was detailed for the court by the ap
pointing authority. This contention is based on the theory that "The 
orders appointing the court stated merely that one of the members thereof 
was Certified as qualified Law Member but did not detail him. as Law 
Member. 11 I.f this contention is true, then indeed the oourt was not prop.. 
orly coilStituted and lacked jurisdiction in the oaae (C}4 296431, Roby, 
58 BR 113). 
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Paragraph 4, Speoial Orders Number 222. li:ladqua.rters .Anti-aircraft 
Artillery and Guided Missile Center, Fort Bliss, Texas, dated 22 September 
1949, promulgated the appointment; of the court which tried aooused "by 
omroand of Major General Homer. lt This order reads in pertinent; part a 

..... 
"Major Dudley O. Rae 0366573 CAO 16th AAA Gp 

(Certified as qualified law member) 

'(The CoJIDDand ing Officer of the .Anti-aircraft .Artillery and Guided · 
Missile Center was authorized to appoint general courts-martial by General 
Orders Number 127, War Department, dated 25 October 1946. The certif'ication 
by The Judge .Advocate General that Major Dudley O. Rae, 0366573, is "quali
fied for detail as law member (s) of general courts-martial. pursuant to 
the Eighth Artiole of War" was a.IlllOtmeed in General Orders Number 7, Depart
ment of the Arm:, dated 1 February 1949.) 

Paragraph 4e, Manual for Courts-Martial, 1949, provides& 

0 e. Law member for general court-martial. - The authority 
appointing a general court-martial shall detail as one. of the 
members a law member who shall be an officer of the Judge .Advocate 
General •s Corps or an officer who is a member of the bar of a 
Federal court or of the highest court of a State of the United 
States and certified by The Judge .Advocate General to be qualified 
for suoh detail (.A.W. 8 ). 

norfioers are qualified for detail u law members only if 
they are Regular .Army officers appointed in the Judge Advocate 
General •s Corps, or non-regular officers of e:n:y component; of the 
.Army of the United States on active Federal duty assigned to the 
Juige .Advocate General•s Corps by competent; orders, or officers 
who have been certified by The Ju:lge .Advocate General as qualified 
to act as law members. 

"The order appointing a general court-martial Will expressly 
state.the qualiiication of the law member as prescribed by Article· 
8. See .Appendix 2 for the form of statement; of qualification. 

"Failure to appoint a law member of a general court-martial 
who is qualified as prescribed in .Article 8 remers e:r.ry prooeeding 
of suoh a court void.• 

.Appendix 2 ,Manual for Courts Martial, 1949, outlines a form to be 
followed in publishing special orders appointing oourts-ma.rtial. It pro
vides in relevant part 1 

•Maj (arm or Br of Sv} (JAGC) or----- (Certified by TJAG as qualified}, 
Bl 29th Inf' Div, LAW MEMBER." 

8 



T:00 question presented is w:OOther Special Orders No. 222. purported 
to appoint Major Rae as ls,r member or merely to state that Major Rae had 
tm qualifications required by law for law members of general courta
martial. If' in the order appointing the court the parenthesis followed 
the word •qualified• in.stead of the word "member," or a. comma. were in
serted between the words •qualified• and ~le:w,• it would be a.ppare:m. that 
a le:w member with proper qualifications had been appointed. 

Paragraph 7a., Army Regulations 310-110, 26 Mey- 1949., provides inter 
alias -

•••• Purpose. - Special orders will normally be used 
to promulgate ••• the appointment of boards of officers, 
oourts-m rtial, and courts of inquiry•11 

11 Promulga.te 11 is defineda "To publish, to SilllOUDOe officially, to 
make public as iltlportant or obligatory" (Black's Law Dictionary, 3rd &:l., 
1933). . 

The power to appoi:m. the court; in questionwa.s vested solely in the 
Commanding General of the .Anti-aircraft Artillery aild Guided Missile Center 
at Fort Bliss. When he appointed a. court-martial he published that appoint
ment through the medium of a special order in accordanoe with .Army Regula
tions. The written order merely made public what the commanding general 
had already done (SPJGA 1946/3484., 10 lllicy 1946; V Bull JAG 145). 

Major General Homer had a duty under the law to designate a law member 
on every general court-martial he appointed. Can the Board of Review sub
scribe to the theory of the defenae that the intent and will of the appoint
ing officer was warped or cha.Dged by a missing oomma or misplaced parenthesis 
in the writing which published that mandate? Such a proposition is patently 
fallacious and chimerical. The Board concludes that the court included a 
law member appointed within the purview of Art~cle of Vfar 8 (CM 264724, 
Bauswell, 42 BR 213,216). 

6. Department of the .Arm., records show that the aooused is 27 years 
of age and single. He is a high sohool graduate. He enlisted in the 
National Guard on 11 November 1938, was inducted into Federal service on 
16 September 1940, successfully completed a course at the Para.chute Sohool, 
Fort Benning, Georgia, served in the European Theater or Operation.a from 
26 January 1945 to 20 August 1945., and was honorably disoharged in the 
grade of first sergeant on 19 October 1945. H3 wa.s awarded the Europea.D,
.Af'ricen-lliddle Ea.st Theater ribbon with one bronze battle star e.Dd the 
Good Conduct medal. On 16 April 1948, accused was appointed a second 
lieutenant, National Guard of the United States, in the Arrrv of the United 
States. On 29 October 1948 he wa.s ordered to extende.d active duty. His 
overall efficiency rating is 061. 

9008237 0-l>~lO 
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7. The court was legally constituted and had jurisdiction over the 
accused and of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support tm findings of guilty and the sentence and to warrant con
firmation thereof. A sentence to dismissal is mandatory upon conviction 
of a violation of .Article of War 95. 

______ ., J. A. G.C.(On l_e_a_:v_e_of_a_b_s_ll_nc_e..:.)_______
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DEPAR'l'MWT OF THE ARM! 
Office of The Judge Advocate General CM 339485 

THE JUDICIAL COUNCIL 

Harbaugh. Browu and Miekelwai t 
Officers ot The Judge Advocate General's Corps 

In the foregoing case of Second Lieutenant Herbert 

William Braun. 0-966911. 4062d Area Service UJrl.t. Fort 

Bliss. Texas. upon the concurrence of Th• Judge Advocate 

General the sentence is confirmed and will be carried into 

exeoutioa. 

~l4£~ 
23 February 1950 

I oc:mcur in th• foregoing action. 

( GCMO 14., l liisreh 1950). 

:Major Genert.l,, USA. 
The Judge Advocate General 

~J/~11~ 
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DEPARTMENr OF THE ARMY 
Office of The Judge Advocate General 

Washington 251 D.C. 

CSJAGH CM 339494 

UNITED STATES ) UNITED STATF.S CONSTABUIARY 
) 

v. ) Trial by G.C.ll., convened at 
) stuttgart, \Germany, 17 November 

Second Lieutenant ROBERT J. ) 1949. Dismissal. 
CLIFFORD, JR., 01685630, ) 
Troop C, 24th Constabulary ) 
Squadron. ) 

OPINION of the BOARD OF REVIlli 
. O'CONNOR, SHULL, and LYNCH , 

Officers of The Judge Advocate General's Corps 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General and the Judicial Council. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Robert J. Clifford, Jr., 
C Troop, 24th Constabulary- Squadron, did, at Hersfeld, 
Germany, on or about 26 October 1949, with intent to deceive 
Major Lawrence R Seely, Headquarters, 24th Constabulary 
Squadron, officially state to the said officer in substance 
that Soldier's Deposits intrusted to his care in the amount 
of $305.00 had been placed in safe keeping with Second 
Lieutenant John masing, 529th Military Police Company, 
Giessen, Germany, during the time that he, Second Lieutenant 
Robert J Clifford, Jr. was a patient in the 57th Field 
Hospital, Giessen, Germany, from about 8 October 1949 to 
about 18 October 1949, which was known by the said Second 
Lieutenant Robert J Clifford, Jr. to be untrue. 

CHARGE II: Violation of the 61st Article of Yiar (Finding of not 
guilty). 

Specification: (Finding of not guilty). 
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ADDITIONAL CHARGE: Violation of the 93rd Article of ~1a.r. 

Specification 1: In that 2d Lieutenant Robert J Clifford, Jr., 
C Troop, 24th Constabulary Squadron, did, at Hersfeld, 
Germany, on or about August, 1949, feloniously steal money, 
to-wit, military payment certificates, of the value of ten 
dollars ($10.00), the property of Private First Class 
Wilbur P Bunch. 

Specificat.ion 2: In that 2d Lieutenant Robert J Clifford, Jr., 
C Troop, 24th Constabulary Squadron, did, at Hersfeld, 
Germany, on or about 30 September 1949, feloniously steal 
money, to-wit, military payment certificates, of the value 
of five dollars ($5.00), the property of Private First Class 
Wilbur P Bunch. 

Specification 3: In that 2d Lieutenant Robert J Clifford, Jr., 
C Troop, 24th Constabulary Squadron, did, at Hersfeld, 
Ger~, on or about 30 September 1949, feloniously steal 
money, to-wit, military payment certificates, of the value 
of fifty dollars ($50.00), the property of Corporal Norman 
N Quick. 

Specification 4: In that 2d Lieutenant Robert J Clifford, Jr., 
C Troop, 24th Constabulary Squadron, did, at Hersfeld, 
Germany, on or about 30 September 1949, feloniously steal 
money, to-wit, military payment certificates, of the value 
of ten dollars ($10.00), the property of Private First Class 
Andrew L Hiclanan~ 

Specification 6: In that 2d Lieutenant Robert J Clifford, Jr., 
C Troop, 24th Constabulary Squadron, did, at Hersfeld, 
Germany, on or about 30 September 1949, feloniously steal 
money, to-wit, military payment certificates, of the value 
of thirty dollars ($30.00), the property of Private First 
Class Russell Little. 

Specification 8: In that 2d Lieutenant Robert J Clifford, Jr., 
C Troop, 24th Constabulary Squadron, did, at Hersfeld, 
Germany, on or about 30 September 1949, feloniously steal 
money, to-wit, military payment certificates of the value 
or sixty dollars ($60.00), the property of Private First 
Class Donald P Sclnrartz. 

Specification 9: In that 2d Lieutenant Robert J Clifford, Jr., 
C Troop, 24th Constabulary Squadron, did, at Hersfeld, 

2 
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Germany, on or about 30 September 1949, feloniously steal 
money., to-wit., military payment certificates of the value 
of twenty-five dollars ($25.00)., the property of Private 
First Class Lowell E Eisenhour • 

. 
Specifications 5 and 7: (Finding of not guilty). 

Accused pleaded not guilty to all Charges and Specifications. He was 
found not guilty of Charge n and its Specification, and of Specifications
5 and 7 of the Additional Charge; and guilty of the remaining Charges 
and Specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewmg authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. Evidence. 

a. For the prosecution. 

The evidence pertinent to the findings of gullty is s u.mmarized as 
follows: 

Accused was assigned to Troop C., 24th Constabulary Squadron., Hersfeld, 
Germany,· APO 171. The date of the assignment is not shown in the prosecu
tion's evidence., but it appears that when Captain James F. Wilson assumed 
command of the troop on 24 September 1949, accused was a .member of the 
organization and that he remained with it until 30 October 1949. 

By troop order accused ,vas designated to receive soldiers' deposits 
(R 47). · Troop officers receiving soldiers' deposits turned the money in 
to the squadron personnel officer, Second Lieutenant Melton G. Spruill, 
who pa.id it over to the finance office (R .34). 

Several soldiers of Troop C paid money to accused -to be credited 
to their respective soldier's deposit. Accused gave the soldiers signed 
receipts for their payments in most instances. The names of these 
soldiers and the amounts and dates of their payments are as follows: 

Pfc Wilbur P. Bunch 31 August 1949 $10.00 (R 9) 
Pfc V{ilbur P. Bunch 30 September 1949 $ 5.00 (R 9) 
Corporal Norman N.Qu.ick 30 September 1949 $50.00 (R 12) 
Pfc .Andrew L. Hickman 30 September 1949 $10.00 (R J..4-15) 
Pfc Russell Little 30 September 1949 $JO.OO (R 27-28) 
Pfc Donald P. Schwartz 30 September 1949 $60.00 (R 30-31) 
Pfc Lowell E. Eisenhour JO September 1949 $25.00 (R 32) 

3 
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Ea.ch of the above named soldiers, except Quick, identified the "Soldier's 
Deposit Book" issued to him for the purpose of recording his deposits 
(R 9~15,27,31-33; Pros Ex.s 1,2,4,6,7). Quick had no deposit book because 
the above described payment to accused was an initial deposit (R 38). None 
of the aforementioned· paymen-tB to accused were recorded in the respective 
deposit books but a deposit of $40.00 by Schwartz on 10 October is shown 
(Pros Exs 1,2,4,6,7). 

Lieutenant Spruill testified as to his normal course of procedure 
with respect to soldiers' deposits. After he had received all the deposits 
he thought would be ma.de for the month, he would enter the deposits in 
the individual deposit books. Usually the deposits were entered in the 
deposit books from two to five days after they were received (R 38,39). 
He then would turn the collected deposits over to the finance officer, 
located 38 miles away. Normally from five to ten days elapsed between 
the time the money was received by Spruill and the time he turned it in 
to the finance officer although in some instances he held money for as 
long as fifteen days. The finance officer, upon receiving the deposits, 
signed the deposit books indicating his ·receipt of the monies '(R 36,43). 
Spruill further testified that his records did not show a deposit by 
Bunch of $10.00 during August, 1949, or of $5.00 on 30 September 1949; 
nor deposits of $50.00 by Quick, of $10.00 by Hickman, of $30.00 by Little, 
of $60.00 by Schwartz, or of $25.00 by Eisenhour; on 30 September 1949. 
The records did show a $40.00 deposit by Schwartz (R 34-35). 

About 26 October 1949, Captain ~Tilson learned that some of his men 
were complaining that their deposits were not entered in their deposit 
books. He questioned various members of the troop, examined the deposit 
books, and reported his findings to :Major Lawrence R. Seely, squadron 
executive officer (R 44,48). Seely called accused to his office, and 
in ·captain Wilson's presence, told accused that certain soldiers claimed 
they had left deposits with him which did not appear in their deposit 
books (R 44,45). Seely did not warn accused or his rights under Article 
or War 24 prior to the interview. Accused said to Seely, "Yes, I have 
the money. In fact, I have $305 from soldier's deposits which I did not 
deposit, which I had with me on the night of the 7th or 8th of October 
when I was wounded and which I took with me to the Giessen hospital." 
Seely asked accused where the money was "now" and accused responded, "I. 
gave it to Lieutenant Blasing of an MP outfit down.there to keep for me, 
for safe keeping, because I did not want to send it back by a G.r.n (R 46) 
Accused identified Blasing as Lieutenant John Blasing of the $29th :MP 
Company (R 52). 

Major Seely instructed accused to go down to Giessen with Captain 
Wilson that afternoon, or the nE!Xt day, and to bring the money back to 
him, Seely, at his office the following morning (R 46). Accused arranged 
With Captain Wilson to go to Giessen that afternoon but, when Captain 
Wilson called for him, accua~d said he had phoned masing's residence 
and lie was away. Accused said he was ~e masing would get in touch 
with him and at that time accused would obtain the money. Th.at evening 
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Captain Wilson telephoned accused's ,:-esidence and was told he was in 
Giessen. Accused did not report for duty the next day and could not 
be found (R 46,48). 

Second Lieutenant John masing of the 529th Military Police Service 
Company testified that accused did not turn over any money to him for 
sa.fekeeping during October. Blasing, who had known accused since May, 
1948, said that about 14 October he received a call from accused from 
the hospital and that accused invited him to call on him but he did not 
do so (R 49,50). 

Accused repaid the soldiers I deposits on 15 November 1949. The money 
was paid to Lieutenant Colonel Orth who returned it to the :individual 
soldiers (R 9-10113,27-28,31-33,52; Def Exs A,B,C,E,G, and H). 

The court took judicial notice of paragraph 53, Technical Marma1 
14-502, relating to the manner of making soldiers• deposits, their 
effective dates, and the duty of the transmitting agent (R 5].). 

b. For the defense. 

Accused, atter having been duly apprised of his rights, elected to 
become a witness in his awn behalf (R 68-69). 

He testified that on or about the 15th of August 1949, he was 
appointed, in addition to his other duties, bonds and allotments officer, 
savings officer and National Service Life Insurance Officer. Two officers 
had been sent to schools and some of their duties bad been delegated to 
him. He was not familiar with the requirements of these assignments but 
tried to fulfill them to the best of his ability. Since the troop was 
preparing for a visit by the Inspector General, he had litUe time to 
study the pertinent regulations (R 70). 

On pay day, 31 August, the accused assumed the responsibility of 
savings officer. He accepted soldier's deposits savings from the 
enlisted men and issued receipts for the money. This money was kept 
apart from bond money. The receipts were tagged and the money fastened 
to the pa.per with a pa.per clip. The two separate sums of money were 
placed in the safe at the time the executive or company commander left 
troop headquarters building. There were two keys to the safe, the execu
tive officer having one and the company comnander the other (R 70). 

The following day, 1 September 1949, accused went to company head
quarters, obtained the soldiers• deposits and delivered them to the 
troop or personnel clerk, who had. the amounts entered on the soldier's 
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deposit books. About a week later Private First Class Schwartz gave 
him $60.00 for deposit. Th.is money was given to him in the evening 
after the safe was locked so he took the money home and placed it in a 
dresser drawer. He forgot to turn this money in on pay day, 30 September, 
On this pay day he collected $340.00 in soldier's deposits which Yia.S 

placed in the office safe. Since the men on patrol did not return to be 
paid until about 1800 hours, accused remained in the office to collect 
soldier's deposits. He collected about $140.00 and since no one was 
present with the key to the safe he took that money home and placed it 
with the other money in the dresser drawer. During this period he was 
under the impression he could not turn over the money to the squadron 
personnel officer except directly after pay day (R 70-71). 

On Monday, 3 October, while accused was officer of the day, 
Lieutenant Wyatt took the soldiers• deposits f~om the safe and t\lr4~d 
them in for deposit. When the accused returned to troop headquarters 
the next day he learned tha.t the money in the safe had been deposited. 

/ Since he was still under the impression that he could deposit money only 
once a month he retained the deposits which he had in his home (R 71). 
Accused's usual procedure was to take the soldier':3 deposits to Corporal 

·william L. Coalson, personnel clerk, 24th Constabulary Squadron, who 
would make out a receipt for the personnel officer's signature. Coalson 
and accused would then go to the personnel officer who would receive the 
money, sign a receipt therefor, and give the receipt to the accused. 
According to Coalson, someone delivered $340.00 to him on 3 October. 
He entered the various amounts on the "soldiers' cards - deposit books" 

· anJ a certificate was prepared for Lieutenant Spruill to sign. Persons 
other than accused delivered money to Coalson and he did not remember 
who gave him the money on 3 October (R 51-58). 

On the 7th of October, Coalson gave accused $15.00 of the soldier's 
deposit money, which was to be returned to Bunch and Hickman because 
they bad neglected to turn their deposit books in with their money. 
Coalson told accused to obtain the books from the two soldiers and bring 
the books, with the money, to him by the following morning as he was · 
going on furlough. At that time, in response to accused's query, Coalson 
told him "he could deposit soldier• s deposits any time during the month." 
The accused then told Coalson that he ·had some money to deposit the next 
day., but he :lid not in fact make a deposit (R 53-54,71). 

Accused was to inspect border patrols at 2100 hours on 7 October. 
He departed from his house about 2030 hours (R 71). Accused testified 
that prior to leaving he placed either $305.00 or $310.00 in an envelope 
and put it .;i.n a ·pocket of his field jacket (R 71, 72). According to his 
wife, the accused put on an OD shirt and a field jacket. He asked her 
for an envelope and then took a large sum of money out of the dresser 
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drawer, placed it in the envelope and put the envelope in his 11right 
harid pocket. n He took a fur lined jacket and threw it over his arm. 
He stuck the envelope in the pocket of the field jacket "on the left 
hand side" (R 66). Private First Class Joseph S. Mecowitch drove accused 
in a jeep on the inspection (R 60, 71). At this time there was an alert 
because the Russians had opened their border and were permitting Germans 
to enter the American Zone. About 0015 hours the accused heard a dis
turbance off the road and went to investigate (R 71). He put a round 
in the chamber of his .45 and; when he stumbled on some cobble-stones, 
tre· '183.pon was accidentally discharged, wounding him in the leg. He was 
taken to a police station where 11Sergeant Easley'' removed his field 
jacket and Private Mecowitch removed his. field boots. About an hour 
and a half later an ambulance arrived and a medical o~ficer gave accused 
an injection of morphine.· The accused did not remember much about the 
return trip until he arrived at Hersfeld. After his wound was dressed 
there, he ~as transported to the hospital at Giessen where he was x-rayed 
and his leg placed in a cast. ~hen he awakened the next morning he asked 
the nurse about his clothes and she told him they were in the locker. 
The following day he learned that his field jacket which had contained 
the money was gone. He knew he was responsible for the ·money and would 
have to replace it. Therefore, he decided to say nothing about the miss
ing money and to see if his jacket would be found.. mien accused I s wife 
visited him' she told him that neither the field jacket nor boots had 
been returned to their home (R 72). Private Mecowitch corroborated 
accused's testimony as to the accidental shooting, the administering 
of morphine to accused and the removal o.r his field jacket and combat 
boots. Mecowitch did not know ·what happened to the clothing removed 
from the accused (R o0-61) •. 

About the 24th or 25th of October the accused told his wife of 
the loss of the money. He then ·went to Frankfurt and attempted to borrow 
the missing sum from a friend but the trip was unsuccessful. The day 
following, accused went to Eschwege where he saw Chaplain (Major) Lehman 
and told him about the lost, or stolen, money (R 64,72-73). The accused 
returned to his home ·that evenine and was placed in arrest of quarters. 
However, he was returned to duty within two or three days (R 73). 

With reference to Charge I and its Specification the accused ~tated: 

"* * Not knmving that I would be making an official statement, 
a false official statement, unless having been warned under the > 
24th .Article of War, and still trying to cover up the fact that 
the money had been lost, lmowin~ that eventually it would be 
repaid, I told the Major [seeli/ the facts that he stated here, 
the story that he told you, because at.that time I was quite 
sure that within two or three days I could raise the money." 
(R 73,75) 
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Accused I s friends., however., did not have sufficient funds on hand to 
loan him the necessary amount of money. On 1 November accused drew 
his pay., and at Colonel Orth's request., surrendered $160.00 to be placed 
in the squadron safe until he could make up the balance due (R 73., 79). 

On or about 1 November 1949, the accused explained his situation 
to Sergeant William P. Harriman., A Troop., 24th Constabulary Squadron.,. 
and asked him for a loan of $300.00. Harriman agreed to lend him the 
money. Although Harriman had $372.00 coming to him., because of some 
confusion as to entries on his pay card he was able to draw only $1.01.00. 
or this amount he loaned $100.00 to the accused (R 59,74). Accused 
also borrowed $60.00 from Lieutenant Littlefield of Hersfeld. The 
$160.00 previously given to Colonel Orth and the $160.00 borrowed 
from Harriman and Littlefield enabled accused to replace the missing 
funds. He had been ordered to a new post and lacked time to pack his 
belongings, catch the train and also disburse the money so Colonel 
Orth agreed to reimburse the individual soldiers concerned and to obtain 
receipts from them (R 74). 

,On cz:oss-exa:mination the accused admitted he had never turned any 
...__ money over to LieutenB,{lt Blasing and that his statement to Major Seely 
' that he had given approximately $305.()(J to Blasing was untruthful (R 75). 

Accused said he was released from the hospital about the 18th of October; 
on the 26th of October he told a Sergeant Crater the money had been · 
.stolen or lost; on the 27th he told the Chaplain; on the 27th Colonel 
Orth., and on the 29th or 30th., a Lieutenant Caldwell (R 76). 1':hen asked 

·why he took the money out of safekeeping in the drawer he· 11t.houghtl' it 
would be "just as safe on my person for one night." He had learned 
from Coalson that he could turn the money in the next morning and he 
planned to do so when he cane in from patrol (R 78). 

The stipulated testimo:ey of Lieutenant Blackwell., Corporal Lee., 
Sergeant Tebo and Sergeant Fontenot attested the good character and 
high efficiency of accused (R 65). 

4. Discussion. 

Specification., Charge I. 

The accused was found guilty of making a false official statement 
to Major Lawrence R. Seely., with intent to deceive him., knowing such 
statement was untrue.,· in violation of Article of War 96. 

In order to sustain the conviction the evidence must shoW that the 
accused made the alleged statement., that it was official., that it was 
false., that he mew it to be false., and that the statement was made 
with an intent to deceive the person to whom it was made (CM 334658., 
Flanagan., 1 BR-JC 233; CM 324352, Gaddis., 73 BR 181). 
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The evidence establishes conclusively the making of a false state
ment by accused as alleged. It is shown that when Major Seely questioned 
accused concerning the disposition made of certain soldiers• deposits 
entrusted to him, accused stated that while he was a patient in the 
hospital he bad given $305.00 in soldiers' deposits to Lieutenant John 
Blasing for safekeeping. In fac~cused had never given aey soldiers'____- f 
deposits to Lieutenant BlasingyAdmittedly, Major Seely did not advise : 
accused or his rights as a witness under Article or War 24 prior to 
questioning him, but such circumstance is immaterial. The accused's · i 
statement that he had given the money to Lieutenant Blasing for safe- I 
keeping, was not received in evidence as a confession or as an admissio:J' 
pertaining to the offense charged. The statement itself constituted 
the 'basic element of the said or enae (CM 334658, Flanagan, supra; CM __ 
245724, Lawson, 29 BR 257,261) It is obvious from the nature of accu-sed' s 
statement that he intended o deceive Major Seely. Apprehensive of a 
criminal charge for mishandling soldiers' deposits entrusted to him, 
accused sought to avert a reckoning by advancing a wholly fictitious 
explanation of the disposition made of the money. The accused admitted 
this deception while on the witness stand. He stated: "* -:} * trying to 
cover up the fact that the money had been lost, knowing that eventually 
it would be repaid, I told the Major /pee1if the ~acts that he stated 
here, the story that he told y011, because at that time, I was quite 
sure that within two or three days I could raise the money. 11 If the 
accused's statement to Major Seely had been true and the money had been 
in fact deposited with Lieutenant ID.asing by accused, it would have been 
a complete defense to a charge of larceny. 

It is eq~ clear that the statement made by accused was of an 
official. nature. The accused, who had been. designated by troop order 
to receive soldiers• deposits, was called to the office of Ya.jor Seely, 
the squadron executive. He was shown soldiers I deposit books and told 
that the soldiers to whom the books pertained, claimed that their 
deposits had not been credited to them. Major sealy thereupon asked 
accused to explain the reason ror these apparent discrepancies. Since 
a superior officer was questioning accused with reference to his per
formance of one of his official duties, aey answers in response to such 
questions were necessarily official in nature. We are of the opinion 
that all of the elements of a false official statement have been established 
beyond an;r reasonable doubt. · 

Specifications 1,2,3,4,6,8 and 9, Additional Charge. 

The accused was also found guilty of feloniously' stealing money, 
in the form of military payment certificates, of an aggregate value of' 
$190.00., the property o! six different enlisted men, in violation of 
Al:tic1e of war 93. 
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The evidence shoa-s that six enlisted men entrusted to accused the 
seven sums of money alleged in the specifications. These sums were to 
be credited to them as soldiers• deposits. Although the form of the 
money paid to accused is not shown in the record we may take judicial 
notice of the fact that military payment certificates are the media or 
exchange in the European Command. The accused had been designated by 
troop order to receive such deposits. His acceptance of money in such 
capacity created a trust relationship between the depositors and him 
whereby it became his duty to deposit or cause to be deposited with 
the squadron personnel officer the money received for that purpose. 
That the accused did not perform the acts required of him. by reason 
of the fiduciary relationship, is amply proved by the testimony of the 
soldiers concerned, by the fact that the soldiers' deposit books failed 
to show such deposits and by accused's own testimony. With respect to 
the $60.00 entrusted to accused by Private First Class Donald P. Schwartz 
about 8 September 1949, the soldier's deposit card reflected a deposit 
of $40.00 on 11 OJtober 1949. It is apparent that this is a separate 
and distinct deposit since accused subsequently refunded. $60.00 to 
Schwartz through Colonel Orth. 

Paragraph 180~ of the :Mamal for Courts-Martial, u. S. Army, 1949, 
provides at page 239: · 

11 Larceny, or stealing, is the unlawful appropriation of 
personal property which the thief knows to belong either 
genera.lly or specially to another, with intent to deprive 
the owner permanently of his property therein. Unlawful 
appropriation may be by trespass or by conversion through 
breach of trust or bailment. In military 1a:w former distinc
tions between larceny and embezzlement do not exist. 

"Once a larceny is committed, a return of the property 
or payment ·for it is no defense. An intent to buy the property 
stolen or otherwise to replace it with an equivalent is not a 
defense even though such an intention existed at the t1Le the 
larceny was committed. * *•" 

\ 

The following statements of law areapplicable to the factual situa
tion: 

"**There is a well established legal presumption that one 
who has assumed the stewardship of another I s property bas embezzled 
such property if he does not or cannot account for or deliver it 
at the time an accounting or delivery is required of him. The 
burden of going forward with the proof of exculpatory circumstances 
then falls upon the steward c:m.d his explanatory evidence, when 
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balaooed against the presumption ot guilt arising .f'rom his 
failure or refuaal to render a proper accounting of or to 
deliver the property entrusted to him., creates a controverted 
issue ot .taot·which is to be determined in the first instance 
at least by the court (CM 276435, ~e~r., 48 BR 331,J38J CM 
301840., Clarke., 24 BR (ETO) 203,21 ; M 262750., Splain., 4 BR 
(ETO) 197,264; CM 320308., Harnack). **A. persoii'Tiicharge 
of trust funds who fails to respond with or.account for them 
when the7 are called for by proper authority cannot complain 
if' the natural presumption that he has made away with them 
outweighs aey uncorroborated explanation he may make., especially 
if his explanation is inadequate and conflicting (CM 251225., 
Johnson., 33 BR 177,181; CK 251409, Clark., supra)." (C!l 323764, 
Mangum., 72 BR 403) 

"The fact of fraudulent conversion in embezzlement may be 
evidenced by*** a deliberate falsitication *** bl" rendering a 
f'.alse return or account ff¼ in which a fictitious balance is 
made to appear or which is otherwise falsi.tied or purposely 
misstated." (Winthrop's 1fi.litary Law and Precedents, Reprint 
1920, page 705). (CM 3.34270, Stricklin., 1 BR-JC 141,155-156) 

When asked to account for the deposits entrusted to him., accused 
gave the wholly fictitious explanation that he had left the money with 
a Lieutenant Blasing. The accused admitted on the witness stand that 
this statement was untrue. His inability to produce the money. coupled 
wj,.th the false statement permits the inference to be drawn that he 
.fraudulently converted the money to his own use with the requisite 
felonious intent (Cll 335586., illld.ns, 2 BR-JC 153). 

Accused testified he had the money at home., that he took it on 
patrol with him on the night of 7 October 1949, intending to deposit 
it the next morning., and that the money was lost or stolen when he 
was injured and hospitalized. His wife corroborated his testimoey that 
he had the money in his possession when he went, on patrol. The court 
rejected this defense. ' It was within the province of the court to 
believe or disbelieve the witnesses and we see no reason to disturb 
its decision in this instance. It may be noted that $10.00 of the 
missing funds was entrusted to accused on 30 August and the balance 
on 30 September. Why accused retained this money 1n his personal 
possession until 7 October., instead of placing it in the available 
troop safe., was not adequatelr explained. Furthermore., if the mone7 
was lost or stolen on 7 October it is most improbable that accused 
would have failed to report that fact to any person in authority but 
instead would have concealed the loss and. when called upon officially 
to account., on 26 October., would have offered a false explanation of the 
disposition made of the money. The Board is of the opinion that the 
accused's def'ense was properly rejected by the court. 

ll 
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5. The record of trial and accompa.eying papers show accused is 28 
years of age, married, and the father of two children. After graduating 
from high school: in 1939, he worked as a laborer ror a steel compaey. 
He entered the military serviee as an enlisted man on 3 lla.y 1943 and was 
discha!'ged on 18 November 1945, attaining the grade of Private first 
class. His wartime service included fifteen months 1 service in the 
European Theater. He was awarded the Good Conduct Medal and four 
campaign stars. He "reenlisted on 25 September 1946 and, having completed 
Officer Candidate School at Fort Riley, Kansas, was comm.i.ssioned as a 
second lieutenant in the Army of the United States, on 27 O::tober 1948•. 
He entered on active duty on that date. The accused claims several 
decorations but Department of the Arrq records fail to confirm his 
claims. 

9. The court was legally constituted and had jurisdiction over 
the accused am of the offenses. No errors injuriously affecting the 
substantial rights of accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty am the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of A.rtieles of War 93 and 96. 

94, ~, +&:t , J.1.0.c.-.1.........--""""",---------
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DEPAR'l'MfflT OF THE ARMY 
Office or the Judge Advocate General 

CSJAGU CM 3394~4 24 February 1960 

UNITED STATES UNITED STATES CCNSTABULA.RY 

Trial by G.c.M., convened at 
Stuttgart, Germaey, 17 No'l'ernber 

Second Lieutenant ROBERT 1949. Dismissal 
J. GLIFFOIID, JR., 01686630, 
Troop C, 24th Conste.bule.ry 
Squadron 

Opinion of the Judicial Council 
He.rbaugh, Brown and Mickelwait 

Officers of the Judge Advocate Genoral's Corps 

l. The record of trial in the case of the officer named above has 
been submitted to the Judicial Council pursuant to Article or War 50d(2) 
fer confirming action under Article of War 4:Sc(3). The record or trtal 
and the opinion or the Board of Review have been examined by the Judicial 
Council, which submits this opinion to The Judge, Advocate General. 

2. Upon trial by general court-martial the accused was totmd guilty 
of having made, with intent to deceive Major Lawrence R. Seely, a false 
official statement to the effect that he had placed in safekeeping ,nth 
Second Lieutenant John Blasing certain Soldiers• Deposits in the amount 
of $305.00 which had been entrusted to his care,in violation of Article 
of War 96 (Charge I, Specification}. Ee was also fo'lm.d guilty of seven 
specifications aller,ing larcer,y of milit~r.y payiuent certificates in 
violation of Ar1icle of Yiar 93 (Charge II, Specifications 1, 2, 3, 4, 6, 
8 and 9). He was senten0ed to be dismissed the service. The re~iewing 
authcrity approved the sentence and f orwe.rded tho record of trie.l for 
action under Article of V'l"ar 48 o The Boe.rd of Review held tho record of 
trial legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. 

3. The Council finds the evidence to be as ste.ted by the Board of 
Review in its opinion. The only substantial ~uestion preEented by t.~o 
record of trial involves the admitsibility of accused's alleged state-
ment to Major Lawrence R. Seely, Executive Of'ficer of the 24th Conste.bulPry 
Squadron, in view of the latter's failure to warn the accused of his 
rights under Article of We.r 24 • . The evidence pertinent to this issue 
is briefly summarized as fcllows1 

908:!37 0-50---11 

http:Conste.bule.ry
http:CCNSTABULA.RY


144 

The accu~ed was designated to receive soldiers' deposits in Troop C, 
24th Constabulary Squadron. It was the acoused's duty to collect individual 
depoRits from soldiers in the Troop and to tl..rn them over to the Squadron 
personnel officer. The latter then would make appropriate entrieG in 
the soldiers' deposit books and deposit the funds vdth the finanoe officer. 
On or about 26 October 1949, Captain James F. Wilson, the accused's troop 
commander, learned that some of his men were complaining that their deposits 
were not entered in their deposit books. Apparently he reported the matter 
to Major Seely, Squadron Executive Officer. At e:n.y rate Major Seely 
ordered Captain ~llson to investigate the matter. Captain Wilson questioned 
v~rious u~mbers of the troop. examined their deposit books, and reported 

'""~bis findings to Major Seely. Major Seely called the accused to his office, 
./ and in the presence of Captain Wilson told the accused that certain soldiers 

claimed that the entries in their deposit books did not reflect certain 
deposits which they had turned over to the accused. Major Seely did not 
warn the accused of his rights under Article of We.r 24 prior to the inter• 
view. Accused told Major Seely - "Yes. I have the money. In tact I have 
$305 from soldier's deposits which . I did not deposit, which I had with 
me on the night of the 7th or 8th of October when I was womided and which 
I took with me to the Giessen hospital." Y.ajor Seely asked where the 
money wn.6 and the accused replied, "I gave it to Lieutenant Blasing of 
an MP outfit down there to keep for .me for safekeeping, because I did 
not want to send it back by a G.I." Major Seely instructed accused to 
go down to Giessenwith Captain Wilson that afternoon, or the next day, 
and to bring the money back to him at his office the following morning. 
Accused arranged with Captain Wilson to go to Giessen the.t afternoon but. 
when Captain Wilson called for him, ~ccused said he ha.d telephoned Lieutenant 
Blasing's residence and ascertained that the latter was away. Accused 
stated that he was sure that Lieutenant Blasing wov.ld get in touch with 
him and at that time accused would obtain the money. That evening Captain 
Wilson telephoned accused's residence and was told that he was in Giessen. 
Accused did not report for duty the next day and could not be found. 

Lieutenant Bl~siD.g testified that the accused did not turn over arr:, 
money to him for safekeeping during October. 

As.a witness ·in his own behalf the acoµsed admitted receiving the 
money from enlisted men for deposit and related that he had taken the 
money with him on an inspection or border patrols on 7 October. During 
the course of this inspection he accidentally wounded himself in the leg. 
He was taken to a hospital at Giessen where the money disappeared .!'ran. 
his clothes. 

With reference to the alleged false official ~tatement the accused 
testifieda 
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"*••Not mowing that I would be making an official statement, 
a false official statement, unless having been warned under the_ 
24th Article of War and still trying to cover up the fact that 
the money had been lost, knowing that eventually it would be 
repaid, I told Major fjeeli/ the facts that he stated here, the 
story that he told you, because at that time I was quite sur~ 
that within two or three days I could raise the money." 

During the direct examination of Major Seely as a witn3ne tor the/ 
prosecution, the defense attempted to object to any testimony as to ( 
accused's statements to the witness with.out a showing that he had 1 

apprised the accus~d ct. his rights under Article of War 24. The law \ 
member stateda ,___, 

"As fe.r as the court is concerned, it is immaterial 
whether he did or not. He was conducting a line of duty 
investigation which did not involve any particular person 
at that time." 

The defense offered to cite authorities in support of its contention 
whereupon the law member said1 

"It is nry recollection, Mr. Van Atte., that we have 
had this out several times before in here and I don't see 
any point in taking the court's time ~nit." {R 45) 

On the cross examination of Major s~ely it was brought out that the 
witness had not apprised the accused of his rights under Article of War 
24 (R 46). 

The Council is of the opinion that the defense's action sufficiently 
indicated an objection to the admissibility of Major Seely's testimony 
with respect to the accused's statement. 

4. Discussion. -The principal problem presented by the record is whether the 
prohibition against the reception of any statement obtained by coercion 
or unlawf'ul influence renders inadmissible evidence of a false answer made 
to a question asked by a superior officer• in line of duty - but without 
preliminary WS.M?,ing - as the corpus delecti of a false official statement. 

The s~cond subparagraph of Article of War 24• which was added to 
that article btJ the revisions made by Title II, Selective Service Act of 
1948 (62 Stat. 627) providesa 

"The use of coercion or unlawful influence in any 
manner whatsoever by e.rry person to obtain any statement, 
admission or confession from. an accused person·or witness, 
shall be deemed to be conduct to the prejudice of good 
order and military discipline. and no such statement. 
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admission er confession shall be received in ~vidence by 
any court mer tial. It shall be the duty of any person in 
obtaining any statement from an accused to advise him that 
he does not have to make e.ny statement at all regardinr, the 
offense of which he is accused or being investigated. a.nd 
that any statement by the accused·may be used as evidence 
against him in a trial by court-martial." 

Traditionally it has been the custom or the service to bring to trial 
before a general court-martial an officer who has ma.de a false official 
statement regardless of whether the officer had been warned of his rights 
against self-incrimination. 

In CM 245724, Lawson. 29 BR 257. 261• the Board of Review saids 

"*•*The defense objected to the testimony of Captain Wilson 
as to the reasons given by accused for his absence on the 
ground that accused had not been warned of his rights not 
to incriminate himself. •**In the opinion of the Board 
of Review the objecticn was properly overruled. This evidence 
,vas not offered as an admission or a confession. but in proof 
or an essentjal element of the offense of ma.king a false 
official statement. The failure to give warning of rights ~ 
under the 24th Article of ¥far is material on questions whether 
a confession or admission is voluntary and admissible in evidence. 
but it doe~ not create a license to n:.ake false official state- · 
ments." 

At the time the !Awaon case was decided Article of War 24 did not 
expressly render statements obtained by coercion or unlawful influence 
inadmissible. As construed by the Manual for Courts-Martial 1928 and by 
the Boards or Review. the Artiole rendered inadmissible involuntary extra
judicial confessicns but permitted the reception in evidence of an involunt9.rY 
pretrial admission unless. in the opinion of tha court. it was procured by 
means which might have caused the accused to make a false statement (MCM 
1928• par 1142,_). 

The rationale of the Lawson case finds support in the Federal and 
~tate c~ses wherein the right against self-incrimination was considered 
in connection with a prosecution for perjury or false swearing. 

In Gliokstein v. United States (1911) 222 u.s. 139• 141, the United 
States Supreme Court had occasion to consider the effect of the immunity 
clause of Section 7 of the Bankruptcy Act upon allegedly perjured testimo.cy 
given in a bSllkruptcy proceedings by the.bankrupt. That statute required 
a bankrupt to make full disclosure of his pertinent affairs and concluded, 
"but no testimony given by him shall be offered in evidence against him 
in a criminal proceedings." The Supreme Court held the.t this statute did 
not prevent a prosecution for perjury in the giving of testimony by a 
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bankrupt and the immunity was held to apply to past transactions 
concerning which the. bankrupt might be examined. The court saids 

"It is undoubted that the constitutional guarantee of 
~he Fifth .Amendment does not deprive the law-making authority
of the power to compel the givinG or testimony even although 
the testimony when given might serve to incriminate the on~ 
testifying, provided immunity be accorded, the immunity, of' 
course, being required to be complete; that is to say, in all 
respects oonnn.ensurate with the protection guaranteed by the 
constitutional limitation*** 

"As the authority which the propcsition just stated 
embraces exists., and as the sanction of an oath and the 
imposition of a punishment for false swee.ring ~ra inherently 
a part of the power to CO!llpel the giving of testimony, they 
are included in the grant of' authority and are not prohibited 
by the immunity as to self' incrimination, * * * This must be 
the result., as it cannot be conceived that there is power to 
compel the giving of testimony where no right exists to require 
that the testimony shall be given under such circumstances and 
safeguards as to compel it to be truthful. In other words, this 
is but to say that an authority which can only extend to licensing 
of perjury is not a power to compel the giving of testimony. 
Of course, these propositions being true., it is also true that 
the imtmity afforded by the constitutional guarantee relates to 
the past and does not endow the person who testifies with a 
License to commit perju:ry." (underscoring supplied) 

This proposition was reaffirmed by the Supreme Court in Cameron Ve United 
States,(1913) 231 U.S. 710, 719. 

In Claiborne v. United States ( CCA8, 1935) 7" F 2d, 682, the Circuit 
Court of Appeals considered the right of self-in~rimination as affecting 
a charge or perjury before a Federal grand jury. 

"Claiborne was charged with being. end was, a material 
~i.tness, in an investigation relating to the possession of 
the guns claimed to have been in Gorgeta's possession on 
Au~ust 12, 1933, and was subpoenaed to appear before the 
grand jury. There were· two courses open to him. If his 
testimony would incriminate him (and he alone knew whether it 
would), he bad the privilege of refusing to testify, and if he 
had properly refused, no proceedings could h~ve been taken 
against him. Or he could have testified truthfully. There 
was nothing in the situ~tion, assumir.g the facts stated in 
his plea or abatement to be true, 'Which would grant him a license 
to conmit perjury." 

The court then pointed out that the answers to the questions put to 
Claiborne would not have been under the protection of the Fifth limendment 
even though they might have incriminated him as to a violation of state law. 
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"Ile had violated no law of the United States at 
the tine he was called as a witness. He was not an 
accused. If he was to be regarded as a prospective 
perjurer, on the theory that, 'one who rides a tiger 
cannot dismount', it mur.i; be remembered thatfue imm.unitz

<'afforded by the Fifth Amendment rel.ates-to the past.

l lt is not a license to the pereo~ testifying to commit perjury:. 
Glickstein v. United States, 222 u.s. 139, 142, 32 s. Ct. 
71, 56 L. Ed 128. 

"The following oases from state courts support this 
view: State v. Faullcner, 175 Mo. 546, 614, 615, 75 s.w. 
116; State v. Lehman, 17~ Mc. 619, 627-829, 75 S~V. 139; 
Hardin v. State, 85 Tex Cr. R. 220, 211 s.w. 233, 240, 4 
ALR 1308; Commonwealth v. i'urner, 98 Ky. 526, 33 s.1N. 
88, 89; W..a.ckin v. People, 115 Ill.312, 3 N.E. 222, 224, 
225; State v. Turley, 153 Ind 345, 55 N.E. 30, Chamberlain 
v. People, 23 N.Y. 85, 88, 80 Am. Dec. 255." (underscoring 
supplied) 

In Hardin v. State, 85 Texas Cr. R. 220, 211 s. w. 233, 240, 4 ALR 
1308, the Texas Court of Criminal Appeals, in considering a similar 
problem had occasion to ~aya 

"Can one on trial for perjury, alleged to have been 
committed before a grand jury, or a court either, for that 
J11.9.tter, have the case decided on the question as to whether 
the alleged false statement was freely and voluntarily made,

for otherwise? Is it solm.d law, reason, or right, when one 
/~der oath has been even wrongfully required to answer a 

_ 1 question, to hold as law the proposition that, by reason 
I or the fact that he answered such question under compulsion, 

/ he is thereby licensed to answer falselyf Is it sound to 
~old that, if in such case he be called t.o account for 

making a false statem81lt, he may· justify and excuse the 
falsehood upon the sole ground that his speech was not 
vol1mtary? It would be a sad day for the administration 
or the law: if a defendant, having placed himself or having 
been placed in the position of having been ordered or 
directed to answer, may thus destroy the power and effectiveness 
of our Perjury Statute. Such is not the law. 

"The men who wrote the Perjury Statute stated, in 
chapter l, title 8, of our P.c •• that if a false statement, 
under an oath required by law, be made deliberately and 
wilfully, the same is perjury. They wrote further that, 
if the statement alleged to be perjury was ma.de through 
inadvertence, or through mistake, or aey agitation, then 
same would not be perjury; but there the lawmakers stopped, 
and there is not a line or a syllable in our written law 
which, after giving to an accused the benefit of a charge 
that his act must have been deliberate and wilful, and that 
it must not have been the result or agitation, mistake, or 
inadvertence, requires the court to go further and tell the 
jury that, unless the alleged statement was freely and 

6 



voluntarily made. it could not be perjury. The paramotm.t 
inquiry in every case is., What is the truths and the courts 
have existed and all legal formalities have been created out 
of the experience of the years. as being the very best means 
of getting at this one end. We wish to write here, n01J, --
that one must tell the truth in every judicial proceeding, 
even when he speaks under compulsion. He has the right, 
under our Constitution and law, not to speak, under giTen 

\oircumstanees, which are well understood, and in such case, 
if effort be made to illegally compel him, the courts are .-----
ready and willing to accord substantial and speedy relief; 
but, whenever for any aatisfaotory reason he does speak, then 
he must speak the truth. We further held that if in any case 
it be deoided that his utteranoe was wilful and deliberate, 
and was not made under the broad ey,oeptions of our written 
law, and was false, then this court is 'I.UXWilling, by judioial • 
construction, to ingraft any other exceptions upon our 
procedure than those written by the lawmakers. Especially 
is this true when we believe that the principle contended 

· for in this speoial charge is substantially embraced by the 
exceptions already written into our law. The language used 
by our lawmakers is that the statement must be wilful, and 
this means that it must emanate from the will of the accused, 
and not frcm the will of another; and the two words• 'wilful• 
and . •deliberate,' have been oonstrued to mean that the accused 
muat have known the statement to have been false, and• so 
knowing himself, have deliberately and wilfully made the same. 
In the instant case, this phase of the case was tully covered 
by the charge, and no complaint is made thereof. Vih.at we have 
said above is not intended to apply to a case properly embraced 
under our Btatute regarding statements under duress." 

See also Bain v. State (1890) 67. Miss. 557, 7 So 408 • 
. -
In the light of the foregoing authorities it becomes pertinent to 

examine the legislative history of the amendment to Article of War 24 
which became effective on 1 February 1949. In submitting a proposed 
bill (introduced as S 903 and HR 2575, 80th Congress, 1st Session) 
revising the system of military justice. the War Department proposed 
amending Article of War 24 by adding thereto the following paragraph& 

. "The use of coercion or unlawful influence in e.ny manner 
whatsoever by s.ny person subject to military law to obtain 
any degrading statement not material to the issue, or any 
self-incriminating statement, admission or oon!'ession from 
any accused person or witness, shall be deemed to be oonduot 
to the prejudice o: good order and military discipline, and 
no such statement. admission or confession shall be received 
in evidence by any court martial." 
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In the hearings on this bill before Subcommittee No. 11, Legal, 
Committee on Armed Servioes of the House of ~epreseI',tatives, Genaral 
Hoover testified a~ follows with respect to the 7far Department proposals 

"Article 24 is amended to prohibit expressly coercion 
or unlawful influence in the obtaining of confessions or 
admissions or self-incriminating statements. 

1~ow, under the present Manual tor Courts Martial no 
confession is admissible unless voluntary. We have a little 
difficulty, especially during wartime, when the Army is big, 
in preventing zealous investigators from getting·oontessions 
by third degree or other so-called police methods. 

. "We are here trying to put a stop to it'! (Subcommittee 
Hear~ngs on HR 2575, Committee on Armed Services, House of 
Representatives, 80th Congress, 1st Sossion, P. 2043). 

The War Department's proposed amendment to Artiole of War 24 was 
accepted by the subcommittee and the f'ull committee and reported to the , 
House of Representatives without change (H.R. Rept No. 1034, 80th Cong., 
1st Sess. p. 16 (1949)). During the consideration of H.R. 2575 by the 
House or Representatives, however, three changes were ma.de in the proposed 
amended Article of War 24a The first ehanie was inserting the word "or" 
between "issue" and "when" in the phrase, or to answer aey question not 
material to the issue 8.r7 when such answer might tend to degrade him.,a 
contained in the origilla! article. The second oh.allga was striking out . 
the words "de§rading statement not material to the issue or any selt
incrimine.ting in the War Department's proposed IUJlendment. In offering 
this change in the proposed amendment, Representative Fulton Faida 

"I am striking out those words, and the reason for that 
is as .followsa The way- the canm.ittee has it written they would 
bar only the use of coercion and unlawful influence when it is 
to obtain any degrading statement not material to the issue or 
any self-incriminating statement. Actually, what the committee 
meant to do is thisa They want to say the use of coercion or 
unlawful influenoe in any manner whatsoever by e:n:y person 
subject to military law to obtain any statement, admission• 
or confession from any accused person or witness shall be 
deemed to be oonduot to the prejudice of good order and 
military discipline. In other words, you cannot have coercion 
or tml.awf'ul influence used to get an:, statement, admission, or 
confession." (94th Cong ~eo 182 (1948)). 

The third amendment of the proposed a.mended Article of War 24 consisted in 
1,he addition of what is now the final sentence of that Article. In proposing 
this amendment, Representative Burleson atateda 
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"Ur. Chairman• in most or our State jurisdictions. 
when a man is placed under a.rrest he must be warned of the offense 
against hia before he gives a written confession. As he gives 
a written statement. it devolves upon the officer taking that 
statam.ent to advise him that any statement he •y make can be 
used against him on the trial of the offense or which he is accused. 

"In the case of men charged with an offense against 
military law I have seen this thing happen• and you can 
visualize i ta A boy has committed some offense. An officer 

, goes down to investigate. I have been that officer -- asking 
for his statement. asking what he has done• and so forth• and 
asking him all the leading questions he can think or. The 
boy does not know his legal rights. He will give a statement. 
Some of the questions are very leading. Oh• I know someone 
will say 'You will be fair about those things.' In reply I 
say you are playing a gameJ you are working for the prosecution; 
and I repeat that I have been on both sides of the table -- and 
you would like tor your side to win. Finally it becomes a game. 
You lawyers know how it works. 

"I feel that when anyone authorized to take statements fran 
*n accused interrogates him for that purpose that he should tell 
the accused that any statement he makes may be used against him 
on the trial of the o.ffanse with -which he is charged. 

"I hope. Mr. Chairman. that the commitee may accept this 
amendment. I believe it is entirely fair. and I feel that if 
the accused is apprised of his rights justice will not be harmed." 
(94 Cong. Rec. 184 {1948)) 

Subsequently the following discussion occurreda 

"Mr. ELSTON. As I understand the gentleman's amendment it is to 
e.ssure the accused the samA right a civilian has who is charged 
in the civil courts with a crime, of being told that any state
ment he may JD8.ke may be used against him. 

"Mr• BURLESCN. That is right. 

"Mr. ELSTONa I have no objection to the amendment." (94 Cong. Rec. 
185 (1948)) 

Article of War 24• as approved by the House of Representatives in H. Re 
2575,. was not amended in the Senate. 

Artiole of War 24 now reads as followsa 

"Compulsory: Self-Incrimination Prohibited.-No witness before 
a military court. commission, court of inquiry. or board, or 
before a:ny officer conducting an investig~tion. or before any 
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officer, military or civil, designated to take a deposition to 
be read in evidence before e. military court, commission, 
court of inquiry, or board, or before a.n officer conducting 
an investigation, shall be compelled to incriminate himself 
or to answer e.ny question the enBWer to which may tend to 
incrimi:nate him or to answer any- question not :material to 
the issue or when such answer might tend to degrade him. 

"The use of coercion or unlawful influence in any manner 
whatsoever by any person to obtain any statement, admission 
or confession from any accused person or witness, shall be 
deemed to be conduct to the prejudice of good order and 
military discipline, and no such statement, admission, or 
confession· shall be received in evidence by any court-martial. 
It shall be the duty of any person in obtaining any statement 
from. an accused to advise him that he does not have to make 
any statement at all regarding the offense of -which he is 
accused or being investigated, and that any statement by the 
accused may be used e.s evidence age.inst him in a trial by 
court-martial." 

It appears from the foregoing that Congress intended to forbid the 
use of coercion or uhle.wi'ul influence in obtaining a.ny statement from 
a person accused or suspected or having committed an offense triable by 
oourt--ma.r.tial __ relative to a recital otsome_past_act. Obviously, it was 
not intended to confera·-1:1.cense to persons subject t·o military law to 
lie with impunity whenever interrogated by a military superior./There 
does not appear anything in the legislative history of the amendment to 
the 24th Artiole of War which warrants the inference that Congress intended 
to make inadmissible the corpus delicti o.t a culpable lie, be it either in 
a prosecution tor perjury, false swearing or ma.king a false official state-
ment. • 

It follows the.t the accused's statement considered as the basis of 
charges o.t having made a false official statement was properly received. 
in evidence. 

The Judicial Council has not overlooked the fact that the accused's 
statement to Major Seely, although ebviously introduced in proo.t of the 
corpus delicti of the false official statement alleged in the Specification 
of Charge I# also contained a minor admission as to the uncontested fact 
that the accused had received the funds in question from. the. enlisted 
men referred to in the Specifications of Charge II. This fact was fully 
established by other \11.loontr~dicted evidence adduced by the prosecution 
and wa.1 judicially admitted by the accused as a witness in his own behalf. 
As pointed out earlier in this opinion• the accused's statement was properly 
admitted as proof or the corpus delicti of the offense alleged in the 
Specification ot Chargs I. In view of the compelling nature of the other 
evidence the admisaion contained in the accused's statement, even it it 

10 



153 

had be~n tschnically inadmissible for consideration with respect to 
the Specifications of Charge II, was insignificant and could not have 
prejudiced a.ny substantial right of the accused within the meaning or 
Article of War 37.(Compare CM 329162 Sliger, 77 BR 36L) 

5. For the foregoing reasons the Judicial Council concurs in the 
conclusion of the Boa.rd of Review that the record or trial is legally 
sufficient to support the findings of guilty and the sentence ap.d to 
warrant confirmation of the sentence. 

--~~ f J • Chairman 
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DEPARTM1NT OF THE ARMY 
Office or The Judge Advocate General 

THE JunICIAL COUUCIL 

CM 3394?4 

Harbaugh, Brown and Mickelwai t _ 
Officers of The Judge AdVocate General's Corps 

In the foregoing case of Second Lieutenant Robert J. 

Clifford. Jr •• 01685630, Troop c. 24th Constabulaey Squadron, 

upon the concurrence of The Judge AdVocate General the sentence 

is confirmed and will be carried into execution. 

JAGC ~GC 

24 February 1950 

I concur in the foregoing action. 

~~ E.M.BNw 
:Major General, USA 
The Judge Adv0oate General 

&P?~tf,5P 

( GCJlO 17, 20 lr'.Arch 1950) • 
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DEP.ARTJIENT OF tlB JRMI 
Ott'ioe ot The Judge JdTooate General 

Washington 26, D. c. 

CSJ.AGK - CK 3395'8 

UNITBD Sf.A.TBS ) FOllR.rH ARJlY 
) 

Trial by o.c.M., convened at Fort 
))) Sam Houston, Tua.a, 28 Ootober, 1 

Seoom Li.euteD.aDt &mlUBD and , November 1949. Dismissal, 
GRED, o-2011949, Signal ) total forfeitures af'ter promulga
Corps, 4006th .Area Servioe ) tion, and oontim.ement tor one (1) 
lm.it, Fort Sam Houston, ) year. 
Texas. ) 

OPmION or the BO.Am> OF REVIEW 
lloAFZE, BRACK and CURRIER 

ot'ticera of The Joo.ge Advooate General's Corps 

1. The reoord of trial in the case of the officer named above baa 
been examined by the Board of Review a.Di the Board submits this, its 
opinion, to the Judicial Council am The Judge Advocate General. 

2. The aooused was tried upon the follolf'i.ng charges a.nd specifioa
tions 1 

CHARGE Ia Violation of the 61st Article of War. 

Speci:fioationa In that Secom Ueutenant Bernard Green, 
4006th .Area Servioe Unit, did,· without proper leave., absent 
himself tram. hie station at Fort Sam Houston, Texas, from 
about 15 July 1949 to 13 .August 1949. 

CHARGE Ila Violation of the 95th .Article of War. 

Specifications 1, 2 am 31 (Filldings of not guilty). 

Specification 41 (Nolle Prosequ:1). 

Speoitioa.tion 51 (FiDding or not guilty). 

Specification 61 In that Secolld Lieutenant Bernard Green, 
4006th .Area Service Unit., did a.t San Antonio, Texas, on 
or about 25 June 1949, with intent to deceive and injure., 
WJ;'ODgfully and unlawfully make am utter to the Sol Frank 
am Company, of San Antonio, Texas, a certain oheok. in 
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words and figures as tollowa, to wit 1 

SOL FRANK CO. 
San Antonio, Texas 

San Antonio, Texu, 25 June 1949 
00 

Pay to the order of Sol Frank Co 1110 ii' 

00 
One Humred Ten aJld ii' DOLLARS 

Value Received, and Charge to .Aooounb of With Ex:ohaDge aiid 
Collection Charge• 

To National Bank ot Fort Sam Houston) Bernard Green 
) 

-------------) Home .Address 

Phone No. Temporary .Addreaa 

ani by means thereof did fraudulently obtain f'rom the said 
~ol. Frank Company, One Htmdred and Ten Dollars ($110.00) in 
.Lawi'ul momy ot the United states, he the said Bernard Green, 
then well knowing that he did not have and not intending that 
he should have auf':f'icient fw:lds in the National Bank ot Fort 
Sam. Houston, for the p~nt of said cbeok:. 

Speoincat1om 7 and 81 (F.indinga ot guilty- disapproved by-
reviff'ing authority). 

CHARGE III1 Violation of the 96th .Article of War. 

Specifications 1, 2 and 31 (F.i:ndings of not guilty-). 

Speoit'ioation 41 (Nolle Prosequi). 

Specification 61 (Finli.ng ot not guilty). 

Speoifica.tion 6 a In that Second Lieutenant Bernard Gree•, 
4006th Area Servioe Unit, did, at tian Antonio, Texas, on 
or about 25 June 1949, with intent to deceive and .injure, 
wrongtul.ly and unl&Jrtully- make and utter to the Sol Fram: 
and Company of San .Antonio, Texas, a certain check, in word• 
and figures as follcma, to w1ta 
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SOL FR.ABXCO. 
San .Antom.o, Texaa 

San .Antonio, Texas, 2S June 19'9 
00 

Pq to the order of Sol Frank Co 1110 ii'---~oo~------------
One Hundred Ten a:nd ii' Dollar• 

Value Received, a.Di Charge to .Aooount ot 'With liohange mi 
Collection Charge• 

To National Bank of Fort. Sam Houston) Bernard Gree• 
San .Antonio ) 

} Home Acid.res• 

Fhone ito. Temporary Jddresa 

8lld by meaDS thereof did fraudulently obtain trcm the said 
Sol Fre.Dk: Company, One lhmdred ani Ten Dollars (1110.00) in 
le.:wi'ul money of' the United States, m the said Bernard Green, 
then nll knowing that he did :aot have aDd Dab inteDding 
that he should bave sufficient tum• in the National Bek 
of Fort Sam. Boueton, for the p81]11.8nt of • aid oheck. 

Speoifica.ticms 7 am 81 (Fiming• of guilty disapproved by 
reviewing authority}. 

He pleaded ~ot guilty to all charges aJJd specifioa.tions and was fouDd 
guilty of the apeoi:fioation of Charge I aDd Specifications 6, 7 aDd 8 
of Charges II and III, respectively, not guilty of all other epeoifica
tiom, and guilty of Charges I, II am III. Specification 4 of Charges 
II aDd III wa.a nolle prossed. No evidenoe ot prnioua oonviotions wu 
introduoed. He waa sentenced to be dismissed the service, to forfeit all 
pay aild. allowames to become due a.fter the date of the order directing . 
execution of the seutenoe, am to be confined at hard labor for tin years. 
The reviewing authority disapproTed the findings ot guilty of Specifications 
7 a1ld 8 of Charges II am. III, respectively, am approved only 110 much of 
the sentenoe as provides for dismissal, total forfeiture•, aDd confine-
ment at hard labor for three years, two months and 2 7 days• but reduced 
the period ot confinement to one year.· The record ot trial wu forwarded 
for aotion under .Article of War 48. 

3. Evidence. Only the eTidenoe relating to the offenses o~ which 
accused was found guilty as approved by the reviewing authority will be 
summarized. 
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a. For the Prosecution 

(1) Speoitioe.tion or Charge I 

A duly a.uthentioated extraat aopy ot the morllillg report entries 
of Headquarters 4006th Area Service Unit. station Complement. Fort ~am. 
Houston, pertaiidng to the aaoused, for 4 July 1949. 13 July 1949, &lld 
15 July 1949 was received in evidence over defense objection (R 26-27 J 
Pros Ex 1). These entries shew the accused's status as tollmrsa 4: July

111949. "Dy to Ord lv (5 days) departed ••• Isl J.s. Bordovslcy WOJG USA J 
13 July 1949. •Ord Lv (5 days) extellded (6 days) ••• Is/ J,11S. Bordovsq 
WOJG USA•; 15 July 194:9. "Dy to DIOL as of 0001 15 Jul 4:9 ••• Isl J.S. 
Bordovsq WOJG USA•. A duly authenticated extraot copy· of a morning 
report of the same. organization. pertainiDg to the accused• for 31 October 
1949, was received in evidence over defense objection (R 27, Pros Ex 2). 
The morning report entry oonta.ined in this exhibit serves to correct the 
morm.ng report entry or 15 July 1949 a.a follows 1 •0y to .AWOL as of 0001 
15 Jul 4:9 should read ••• Lv to .AWOL as of 0001 15. Jul 4:9 ••• Isl J. ll. 
Yates 2d Lt .AGO.• A duly authenticated extraot oopy of the morning report 
entries• concerning the aooused. on the morning report ot Headquarters 
Detachment (Operating) 6004 Area Service Unit, Fort lraoArthur, California, 
for 17 .August 1949, was received in evideme over defense objeotion. (R 28. 
Pros Ex 3 ). This entry shows the accused aa • Atchi & ~ tr Post Sig Hq 
Ft Sam Housto:D. Tex appd Long Beaoh AFB Long Bea.oh Calif 13 Aug 49 retd 
:mil oontl this 1ta 15 Aug 4:9 race (11') contd,• and a further entry shoring 
accused •Reld atohi & contd trfd March AFB RiTerside Calif VOOG EDCMR 
17 Aug 49 deptd w/gds ••• Is/ ffl.lliam A. Davis /t/ WII.LI.Al4 A DAVIS Capt.
Int.• 

(2) Speoifioation 6, Charges II 8Dd III 

Mrs. Gloria M. Riedel, credit manager for the Sol Frank Comp8IJY, 
Sa.n .Antonio. Texas, identified the acoused aJld. testified that en 25 JUIIS 
1949 the aoouaed oame into the store ot the Sol Frank Com{>~ and presented 
a cheak for oaah•. Witness cashed the oheok and gave him ;110.00 from the 
tun:ls ot the Sol Frank Comp~. She identified Prosecution Exhibit a. for 
identification, as the cheak she cashed for the accused on 25 June 194:9, 
and this oheak waa received in evidence aa Prosecution hhibit No. 8 
•subject to being ooxm.eoted with the issues in the cue• (R 50,52 ). The 
check was in the form ot a draft for the sum of $110, da.ted 25 June 1949, 
made pqable to Sol Fra.Dk Comp&Jl1', drawn on the National Bank of Fort Sam 
Houston, San .Antom.o, and signed •neniard Green.• Hrs. K. B. Burris, 
bookkeeper am ottioe manager of .the Sol Frank Company, identif'led Prose
cution Exhibit No. 8 aa a check made out to the Sol Frank Comp~ f'or 1110 
on the National Balllc of Fort Sam Ibuston, and she testified that she 
deposited it to the accouut ot Sol Frank Comp~ in the liational Bank ot 
Commerce. aI1d that it was sub1equently retunied with the notation 11NSF.•· 
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Witness further testified tha.t the Sol Frank Company never received a:r.ry 
"consideration" for that check and that it was charged to the a.ooused•s 
charge aooount .in the com.pacy (R 56,57). 

Mr. Ernest J. Vogel, assistant ca.shier of' the National Bank of Fort 
San Houston, San Antomo, Texas, testified that it was his duty to know 
and supeM'ise the keeping of records of' the National. Bank of Fort Sam 
Houston (R .70). He identified a signature cl.rd bearing the signature 
"Bernard Green• as the signature card covering the account of the ac
cused and kept. on file at the National Bank of Fort Sam Houston. This 
card was admitted in evidenoe over defense objection (R 71-73, Pros Ex: 
12). He identified Prosecution Exhibit 8 8I1d stated that the records of' 
the bank showed that it was returned to the depositor unpaid because of 
insuf'fioient fums (R 84). Indorsements on the reverse aide of the oheok 
show that it was deposited in the National B&Ilk of Commerce pqable to the 
account of the Sol Frank Com.paiv em that on 27 June 1949 aild. again on 6 
July 1949 the latter bam: indorsed the check for payment through the San 
.Antonio Clearing House. A printed memorandum attached to the check i'rOIIt 
the National Bank of Fort Sam Houston (drawee bank) shows that the oheok 
was returned, the reason given being, "not suff'icient fund.I. 11 A bank 
reoord showing this return was identified by the witness and received in 
evidence (R 77-79, Pros Ex: 15). A ledger sheet, identified by the witness 
a.a an of'.ficial record of the National Bank of Fort Sam Houston showi.11g the 
debits, credits am b8Ilk bal8lloe of accused's checking account for the 
period 20 May 1949 through 18 July 1949, was received in evidence over 
defeil8e objeotion (R 73-75, Pros Ex 13 ). This ledger shows that on 24 
June 1949 accused had a credit balance of $59.84 in his aoo01mt and that 
on 25 June 1949 a deposit of $180 was credited to his a.ooount aDd that 
ten checks totaling $195.28, exolusive of tm check dated 25 June 1949 
for $110 (Pros Ex 8), were debited to.his account on said date. leaving 
a credit balanoe of $44.56. This ledger further shows that between 25 
June am. 13 July 1949 a.ocused's oredit balance never had been sufficient 
to pay the alleged check am all other cheoks which were charged to bis 
a.ocoum. on any particular day. It also shows that although accused 
deposited various sums in his checking account whioh exceeded the aJilOUJd; 

of the alleged check the aggr-egate anount of other oheoks charged against 
bis account on the dey- of deposit reduced the balance of his account to 

, an amount which was insuf'fioient to pay the alleged oheok. From 13 July 
to 3 October 1949 his oheoking a.ooount is shown to have been oomtantly 
overdrawn (R 77; Pros Ex 14). Mr. Vogel further testified that when the 
check for 4110 (Pros Ex: 8) was presented for pqment there were not suffi
cient fUDds to pay the oheok (R 106-107). 

b. For the Defense 

Having been advised by the law member of his rights as a witness, 
accused was sworn am. relevaIIt to the of'fenses of which he was convicted, 

11082:!7 0-110-12 5 

http:fund.I.11


J60 

testified substantially as follms a He entered the Army in December 1942 
at Fort Dix, New Jersey. He was sent to Fort l&>nmouth, New Jersey, and 
then overseas to the European Theater of Operations tm.til 21 November 
1945. ms principal duty as an enlisted man was supply work. He held 
all the enlisted grades up to master sergeant and was given a direot 
oommission as second lieutenant in March 1944 by General Eisenhower. He 
returned to the United States in December 1945 am was plaoed on reserve 
status as a second lieutenant; in January 1946. Hts efficiency ratings 
as an officer include three "superior,• one "excellent, 11 and one tttm.Sa.tfs
factory, 11 which latter rating he received at his present station. H3 re
entered the service in March 1949 at Fort Sam Houston, Texas (R 115-119). 
Concerning the check for t110, dated 25 June 1949, to the Sol Frank Company, 
accused stated that when this ob.eek was returned to the store by the bank 
it was charged to his a.ooount and that he had been billed for it by the 
Sol Fralllc Company and that as fer as he k:n81r• he was still carried on the 
books of that comp~ for.it. Accused further testified that he had been 
in confinement sinoe 13 .Allgust 1949; that sime that date he bas received 
pay amounting to 1241; that there was due him. approximately $800 in pay 
and allavranoes; that ha was desirous 01' having the money due him liquidate 
his outstanding checks, but that he was told that his P8'3 was being with
held because of his indebtedness to the Post Exchange and the Officers t 
Club (R 119-121). 

4. Discussion 

UDder the specification of Charge I accused was charged and found 
guilty of being absent without leave from his station, 4006th Area Service 
Unit, Fort Sam Houston, Texas, from 15 July 1949 to 13 August 1949. Hl.111 
initial absence, as alleged, is clearly shown by the extract copy of the 
morning report of. his station for 15 July 1949 (Pros Eic 1) as correoted 
by the morning report of his organization for 31 Ootober 1949 (Pros Ex 2). 
The entries in these exhibits show that the accused was on leave from 4: 
July 1949 to 14 July 1949 am that at 0001, 15 July 1949, he was dropped 
tram leave to absent without leave. His return to military service is 
established by the extract oopy of the morning report of :&adquarters 
Detachment (Operating), 6004th .Area Service Unit, Fort Mao.Arthur, 
Callforlli.a, for 17 .Allgust 1949 (Proa Ex 3 ), which shows that the accused 
was returned to mi.11tary control at that station on 16 .August 1949. 

Defense counsel objected to the admission of Prosecution Elthibit1 
1 and 2 on the ground that the entries contained therein were hears~ be
cause it was his belief that the authenticating of'fioer •should first be 
brought to testify to prove up the extract copy of the morning report• (R 25). 
Concerning this objection, suffice i.t to say that such contention, without. 
same showing of irregularity or illegality in the authentication, is con
trary to the purpose for which authentication of public official records 
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was designed az:d to the established rules of evidence pert1nent thereto. 
Official records are generally proven by authenticated copies thereof 
(1£:U, 1949. par 129b). The authentication consists of an attesting cer
tificate which is a-signed statement indicating that the paper in question 
is a true copy of the original and that the signer is the custodian of the 
original, or his· deputy a.Dd is sufficient. prima i'acie. to establish the 
truth of the record so authenticated (IDM. 1949. supra). The aut_hentica
tion appearing on Prosecution Exhibits 1 and 2 meets every essential re
quireioont of attesting certificates prescribed by the Manual for Courts
Martial am thus renders these exhibits admissible in evidence without 
further requiring the testimocy: of the authenticatiilg officer to prove 
up the extract copy of the morni:og report. 

Defense counsel also objected to Prosecution Exhibit 3 on the ground 
that atwha.tever transpired at Fort MacArthur. California. or what may ha:ve 
transpired at !Dng Beach. California. is pure hearsay. •••• (R 27), aDd 
that it was not shown who the person was who made the original morning 
report entries or that suoh person knew the events therein recorded (R 28 ). 
The defense introduced no evidence to support its oontentiolll or to rebut 
the competency of Prosecution Exhibit 3. This exhibit shows that the 
original morning report entries extracted therein were signed by •«illiam 
A. Davis Captain :rnr.• In this respect the exhibit is drawn in substan
tial compliance with the requirements prescribed by Ar1Ir:f Regulations aDd. 
thus is suf'ficient to refute so much of the defense objection as contends 
that it was not shown who the person was that made the original morning 
report entries (par 27. .AR 613-30, 17 Mar 1947). Concerning the conten.
tion that it was' not shown that Captain Davis - as maker 0£ the entries 
contained in tm exhibit in question. had knowledge of the entries therein 
recorded. suffice it to say that the. burden of adduoing such evidence rests 
on the defen.se (IDM, 1949, par 64e ). In this regard, the :rl.anual for Courts
Martial expressly provides that morning reports are competent evidence 
of tm facts reoited in them, except as to entries therein whioh the 
recording official obviously had no duty to record or concerning which 
he obviously had no duty to know or a.scertain the truth, and that .8JlY such 
record, as an official statement in writing. is competent prima facie evi
dence of the i'e.ot or event, without; calling to the stand the officer or 
other person who made it (1£M, 1949, par 130b; see also CM 320957. Boone. 
70 BR 223,225)., Sinoe the defense introduced no evidence to show that 
Captain Davis did not have personal knowledge of or had not ascertained 
the truth of the events recorded in .Prosecution E.schibit 3 it may be presUJOOd 
that., except as to so much of such entries as appear to be patently hear
se:s-, they were made upon his personal knowledge or that the truth of such 
events were ascertained by him through customary am trustworthy channels 
an:1, therefore, the exhibit was admissible in evidence. .At>oordingly. so 
much of the entry as states, 11Atchd &: .:a ••• retd mil contl this sta. 15 
Aug 49 race (W') oonfd11 is competent prims. facie proof of the termination 
of accused's unauthorized absence. In view of the above, we conclude 
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that the objeotiona of the defense to Prosecution Exhibits 1, 2 and 3 
were not weli f'oUJJded., that they were properly adIDitted in evidenoe and 
are legally sufficient to support the findings or guilty of the specifica-
tion of Charge I. 

Specification 6, Charges II and III 

An identical specification under each of' these charges ·alleges that 
the accused wrongfully aIJd unlam'ully made aJld uttered a oheok to the 
Sol Frank Campany of' San .Antonio, Texas, in the sum of $110 with an in
tent to deceive. and that thereby he fraudulently obtained from that 
company $110 when he knew he did not have aJld did not intend to have 
sufficient money in the National Bank of Fort Sam. Houston, Texas, the 
drawee bank, for payment of that check, in violation of Articles of War 
95 and 96. 

The elements of proof of the offenses charged are set forth in 
CM 322695, Tho:ma.s, 71 BR 313, as follows a 

11a. The mald.ng and uttering of' a cheok; 
ub. With inbent to deoeive thereby; 
110. HaviDg insu.ffioient funds on deposit to pay it when 

presented in due course to the drawee bank; and 
•d. Knowing that there are not, and not intending that there 

be, sufficient funds on deposit in the drawee bank to 
pay it when presented in due course.• 

The evidence fully establishes that the accused ma.de aDd uttered the 
oheck in question a.rd that he did not have suf.fioient funds on deposit to 
pay i~ when it was presented in due course to the drawee b6Ulk:. 

That the accused was the maker of the oheok is undisputed. When. it 
was introduced in evidence the aocused raised no objeotion to the genuine
ness of the signature appearing thereon, which purports to be ~s signa
ture. am consequently. it Jll8¥ be assumed that he aol::nowledged it to be 
his sif;E18,ture. .Accordingly, the oourt was justified in finding that the 
accused was in .fact the maker of the oheok (M::M, 1949, par 129bJ CM 324725, 
Blakeley, 73 BR 307,325; In re Goldberg, 91 Fed 2d 996). -

The only substantial question presented by the record with respect 
to these specificationa is wmther the evidence is sufficient to support 
the allegation that the check was uttered with intent to deoeiw and 
injure. 

An examination of the ledgers of' aoou.sed •s bank a.coount (Pros Eu 
13 e.nd 14) reveals that from the date of the check in question to 13 
July 1949, the aoo\l8ed at no time had sufficient funds on deposit i:a. 
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the d.rane ballk tor the p~n.t of this and all other oneoka drawn against 
his oheoldng account. l'lbile it appears that be made substantial deposits 
in bis aooount on and after the date of the alleged oheok. whioh deposita 
exceeded the amount ot that oheok• bis account was constantly depleted 
by the prior p~nt ot other cbeoks which he had drawn and thut! rendered 
his aocount insutticient to pay the alleged oheok:. After the acoused learned 
that the oheok was dishonored for nonp~nt aDd. oharged to his charge a.c
oount at the Sol Fram: Compaey (payee) he made no et.fort to redeem this 
oheok: nor. in his testimo~. offer ,my reasonable explanation tor not doing 
so. Of' particular significance. with respect to the aocwsed1s alleged in
tent to deceive and injure. is the faot that notwithstailding his knowledge 
of this dishonor he never ottered to make his check good while. at the 
same tiJDe. be continued to deposit f'unds in his aooount 6 larger than the 
amount; of tm instant cheok. -but against which he further oontinued to 
dre:,, other oheoks • thus rendering his account insuf'ficient to pe:y the al
leged oheok whenever it was presented to the dre:,ree bank tor payment. 
This, we are constrained to conolw.e, reflects with disfavor upon the ac
cused's intention at the time of issuanoe of the oheok sinoe be was at all 
times charged with knowledge of the status of his bBilk aooount. In this 
connection, i~ is stated in CM 275648, Creighten. 48 BR 1231 

. 
•It is true that the duplioate statement of aooused1s 

account shows a ba.la.noe on the dates of 23 and 26 September 
of slightly more than the amounts of the respective checks 
issued on suoh dates J but in view of the stipulation as to 
the insufficiency ot the aooount. am the actual insui'fioienoy-

'shown by the statement on 27 September,- it seems apparent that 
accused, at the time he gave the ohea.ts 6 bad already issued 
other cheoks in amounts which he knew would deplete the aooount 
before the oheolcs dated 23 and 26 September would olear the 
bank in the ordinary course of business. Uoder such ciroum
stanoes the court was justified in finding him guilty /of an 
intent to detrau§l as to such checks (22 Am. Jur. 479Je" 

Judging from the frequency• nlmlber am amount; ot checks dr·am by the ac
cused, as well as from. the course of his deposits as disclosed by the 
record of his baIJk account. it is only reasonable to impute to him Jcnavr
ledge of the status of his account at the time of the issuance of the 
alleged check. Accordingly. it was held in Cll 296074. Chemault6 58 BR 

"In writing the sixteen $25 checks described in Speci.t'i
oations 4 to 19, which he drew upon his aooount in the National 
Ba.Ille or Fort Sam Houston. San .Antonio. Texas, he admittedly 
acted with knowledge that be did not have su.ffioient funds to 
honor his drai't.s. Although. on two dates on which he wrote 
checks, there was over $25 in the account, it waa promptly 
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exhausted by payment or other checks outstanding when the 
checks in question were given. It does not avail the ac
cused that he bad the money in the bank at the date he wrote 
the checks'. It was his duty to see that the money remained 
in the bank and was available for payment upon time~ presen
tation. The Specifications are proven beyond any reasonable 
doubt.• 

It is therefore the opinion ot the Board of Renew that the tacts and . 
circumstances in this case just:if';r the inference by the court that the 
accused issued the check in question with kn01rledge that he did not 
have and that he did not intend to have suf'ticient funds in the drawee 
bank tor the payment of said check when it was presented tor payment. 

The fraudu1ent passing of a worthless check constitute$ a milltar;y 
ortense and is conduct unbecoming an otticer and a gentleman in rlola- . 
tion ot Article or War 95 (CY 2:36509, Veal, 23 BR 38; CM: 3226951 Thomas, 
supra, am cases therein cited). Proof of the same elements is also 
sufficien~ to establi8h a viola-ti.on of Article of War 96 (CM: 2T/799, 
Dowd, 51 BR 216). There is no inconsistenq in charging the same act, 
in identical specifications, as violations of both the 95th and 96th 
.ArUcles of war. A conviction llJlder both .Articles for the sams act 1s 
not illegal as placing the accused twice in jeopardy- tor the same offense 
(llcRae Te Henkes, 273 Fe 108; Cert. Den. 258 U.s~ '24; C1' 230222, Da:cy-, 
17 BR 334; 2 Bull. JAG 96). 

5. It rema1na to be considered llhether so much ot the apprc:rred 
sentence as pre"t'ides tor confinement at hard labor for one 7ear is legal. 
tJDcler paragraph 116.£, M:armal far Courts-Mar't:ial, 1949, a sentence w 
continemen't in the case of an otticer shall not exceed the max1WJ1 pre
scrib4td for soldiers by the Table of :U:ax1amn Punishments. The Jl&D.llUII 
confinement authorised for 29 dqs absence without lean (Spec Chg I) 
is two aonths and 27 da,-s. A sentence to confinement is net authorized 
fer a conTiction under ArUcle et War 95 (Spec 6, Ch& II). The marl-
JIDUI confinement authorized b7 the Table tor obtaininc mone;r by check 
without ha'rlng sutticient tmida in the bam: or a value of more than $50 
(Spec 6, Chg m), 1f' obtained with int.ent to defraud, is three years 
but, if obtained 'Without intent to de.traud, continement tor onlJ' four 
1t0ntha is authorized (lC:U, 1949, p 140). · 

Specification 61 Charge llI1 of which accused u.e coDTicted, allecea 
that.he did•***, 'With intent to deceive and injure, wrongrul].7 and llD
lawtuJ.:cy' make and \ltter to ***, a certain check, in words and figures 
as ·roll.on, to wit: *** and by 11eana thereof did fraudul.entq obtain 
.troll*** 'the amount et said check 1n lawful. money ot the Uni'Md States, 
knn1.Dg that he did not have and not 1ntend1ng that he should have 
sufficient hnds in the drnee bank for the payaent thereof.• The Table 
ot :V.x111ml Punislments does not prescribe a specitic pmu..sh.men.t. tar sucll 

JD 

http:viola-ti.on


165 

of.tense cOllld.t\ed with intent to decein and injure. 

In Cll 335786, W'elah, 2 BR-JC 267, 269-270, it is stated that an 
of.tense of the nature alleged in the spec1t1cation lmder cansiuration 
of obta1n1ng aonq with "the intent to deceiTe• bu bean held to be 
an orteaae which is •11i:~l10ut intent w de.tram,• ci"UD&, CM 329503, 
Frith, 78 BR 8.3, 89-90, and acoerdin&l.7 held that since the specUiea
tion alleged onq an in~nt to deceiTe, the authorised max1Jmm con
finement is f0t1r mntha, reiardl••• of the &1110mt iBYelnd. Jlthouch 
the instant speci!ication alle&e• an intent to deceiTe and in.tare w 
do not consider the addition of the words and injure to materially 
distillguiah the graTuen or the instant or.teme from that considered 
in the Tel.ah case, supra, as aff'ecUDg the punishment applicable 
thereto. Aocordingly-1 w cenclme that the max1JIDJP oontinamt au
thorized for the ottensea found UDder the specitication of Chari• I and 
Specification 61 Charge llI, is six aonths and 27 dqa. 

6. Departaent or the Jrrq records show that the accuaed 1a 26 
;rears ot age md married. He completed two years of high school. He 
enliated in the military serrlce on ,31 October 19,421 sened overseas as 
an enlisted man for 22 months and attained the grade o:t master aerceant. 
He receiTed a direct battlefield comd.ssion on 30 llarch 1945 and opei
ated Signal dumpa in France, LuxEDbourg and Bel&i'Wll tor ei&ht months. 
He was awarded the Good Conduct Medal, European Theater ribbon with 
three battle stars, Jmerican Campaign Medal and World War II Victor,. 
lledal. Hens separated from t.he serrlce on 3 January 1946 and he re
entered on active duty 3 March 1949•. His record of efficiency ratings 
1a not available at this tiJRe. 

7. Mr. llilton Lerner, Attorney at Law, Z'/0 Broadway, Hew York 7, 
Hew York, appeared before the Board. of Rerl.ew and pt"esented oral plea 
tor clem8DC7 on behalf' 01· the accwsed. Letters from Mr.Emanael. Geller, 
Representative in Congress; the Sol Frank Compa:a;r o~ San Antonie, Texas, 
aDd Milton Lerner, Esquire, also present matters upon which cleJ18DCY is 
urged. The .t:!Oard bas care!'ully considered the matters presented. 

8. The court was legally constituted and had jurisdiction of' the 
person and the offenses. No errors injuriously affectuig the substan-_ 
tial righ1ia ot the accused were conmitted during the trial. In the 
opinion of the Board of Rerlew the record o:t trial is legaJ.lT sllf.ticient 
to support the findings of guilt,' and legal]J" sufficient to support 
o~ a• much of the sentence as prov.:l.des for dismissal, forfeiture of 
all pq and allo-.ances to become due &tter the date of order directing 
e.xecut.1.an of the sentence, and con.finement at hard labor tor six months 
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and twenty-seTen days., and to warrant confirmation thereof. Dismissal 
is authorized upon conviction or Tiolation or Article ot War 61 or 96 
and is mandatory upon ccnviction o.t a Tiolation or Article or War 95. 
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DE~AR'n'»TT CF THF A.Rk"Y 

Office of the Judge Advocate General 
Washington 25, D. c. 

14. March 1!?50CSJAGU CM 339548 

UNITED STATES FOURTH A.1i!..IT 

v. Trial by G. c. M., convened at Fort 
Sam Houston, Tex~s, ?.8 October, 1 

Second Lieutsnant BERNAP1' and 4 November 1:)49. Dismissal, 
GR~T, 0-2011949, Signal total forfeitures ~fter promulgation, 
Corps, 400~th Aree. Service and ccnfinement for one year. 
Unit, Fort Sam Houston, 
Texas 

O?inion cf the Judici~l Council 
Harbaue;h, Brown and. l!ic!rnlwait 

Officers of '.J.'he Ji.;.dt,0 Advocata General's Corps 

1. PursuF¼-nt to Article of '."!e.r 50d(2) the record of t!"~e.l 'uy ge!lera.l 
court-martial in the case of tr.a off! r.:T' n~.mei above and ti-.e o.1?L1:c..•1 n:!" 
t:.t:, :.::orrcl of ::1evi8\'.r he,ve been submitted to the Judicie.l Council "rr.ich 
su'u,uits tr.is its opinion to ":he Jude;e Ad:vcca.tc Generel. 

2. Upon tria.l by 6enerP-.l court-martial the accused :rleaded not guilty 
to, and was found i1~ilty of, absence without proper leave at :F'ort Sa"!l ~iot,stcr., 
TG:X:!".s, from about 15 July to a.bout 13 Augi:.st 191!: (Specli'ication, Cl-.0 .re;e I), · 
in violation of .~rticle of ;·;ar 61; and making and uttering checks, with 
in+.ent to docd~;e a.nd injure, nnd thercliy fra.:.iC:i;.lentl:• cbt~.inir..0 mcney, 
a.t Se.n Antonio, Texas, on 25 e.nd '30 June 1949, and ~.-t ?nrt Sr',il 1:01.,ston, 
Texe.s, on l Zuly 1949 (Specifications 6, 7 ·and a, :!-.R!"[:0f II a.110 :i:II). i:1 

viola.tio'l of t~rtj_cles of ?!Pr S5 and 96. No •orddence cf previous convictions 
was :lntrvL·.ced. :r~ ,·m.r sent3:!!Ced. to 1·c cisn:~sac1 the f:ervicB, to fc,rfei-t 
Pll pe.y nnd I:' llovmncu.<J to beccrnn (:tie afte::- tl~e -:lr.te: of the c!'der directing 

e:r:ccvti:m of' the s'.3'."l~G-nce, e.nd to be co:ri.!'ined e.t hF.rc. la.'.Jor for fi·,e ye,~rs. 
The reviewinG authcdty .iis'lrprc"r0d the ~:.1...d:!.:!lt,S of suilty of S;:,ecificatici::s 
7 a.nd C of both Cher:;es II 0.ncl. III, and s.pprr-ved only so mi.:.ch of tr..e sc:ri.tence 

a.s provides fer disr.i:i.sse.1, tote.1 for.fe-1..-1:t•.res, e.nn. ccnfinement ~t ha.rd lri.b:::r 
i'or thr.J~ y.;."'.rr, two m..,nth1:1 and twenty-seven a.~.yR, but reduced the period 
of confineme-:1~ to 0~1.P. year, o.nd forwarded the recor:i cf tri~l for e ction tmo.er 
jrticln 'of ~Rr 48. 

Tl.e Bo0.rd of P.eviev• i~ of t'l-ie qinicn that the record of trial is 
legally su:""ficient to surport the findi'1.;!" of' [Uilt-J find only so much of 
the Ror.tence as pro·.-:o.es · for dir:n·.i~i:,ol, forfei turc of a 11 p.y !:.nd. e.1.).cv."Bnces 
-+;c he come j-1;,e after t'be date. c~ the o'!:"dcr dire~ting executicn or the sentE:icc,. 
rrd confinement at ha.rJ labor for six mo~+Ls and t11renty-scven days, e.nd to 
war-:-r.r:.t confi rmati on there of. 
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3. The Judioial Council finds the evidence to be as set forth in 
the opinion of the Board of Review and concurs in the Bod.rd's opinion 
that the record of trial is legally sufficient to support the findings 
of guilty. The only question whioh the Cou.noil fincts it neoessary to 
oonsider is whether the reoord of trial is legally suf~3.ciont to support 
the sentence as modified by the reviewing authority. The Board of ~eview 
concludes that Specifioation 6. Charge III, aoes not include an allegation 
of f±:tudule:nt intent and that as 11. consequence --c.ne maximum sentence of 
confinement that may be imposed upon a finding of guilty of that specification 
is four months. Inasmuch as the maximum confinement authorized for the 
absence without leave (Specification, Charge I), of·which the accused ~~s 
nlso convicted, is two mmtha e..~d twenty-seven days, the Boa~d hold~ the 
record of tri~l legally sufficient to support only six months and twenty
seven days of the confin~ment approved by the reviewing authority. (See 
MCM 1949, pars. 1160, 117!, 117~, pages 128, 131, 134, 140.) 

4. Specification 6, Charge III, alleges in substance that the 
aocused did, at San Antonio, Texas, on or about 25 June 1949, with intent 
to deceive and injure, wron~tully and unlawrully make ~nd utter to Sol 
Frank and Company a check dated 25 June 1949, for $110.00, ~ayable to 
the order of "Sol Frank Co. 11 

, drawn on Natio?llll Bank of Fort Sam Houston, 
San Antonio, and by means thereof did fraudulently obtain from the payee 
1110.00. the aocused then well knowing that he did not have and.not 
intending that he should have sufficient funds in the drawee bank f'or the 
payment (>.f the oheck. 

The Board's view that the instant specification fails to allege an 
intent to defraud is based upon CM 335786, Walsh, 2 BR-JC 267, 269-270. 

,In that·oase the speoif'ication alleged that the a.ccused, with intent to 
deoeive, wrongfully and unlawfully nade and uttered a check and by means 
thereof fraudulently obtained money1 with allegations or· soienter and 
intent as to insu.f.f'icienoy of funds for payment similar to those herein. 
The Board of Review held that the specH'ication alleged "only an intent 
to deceive" and that the maximum authorized confinement for that offense 
was that prescribed in the Table or·Maximum Punishments for the offense 
oommitted w'ithout intent to defraud1 or four months, regardless of the 
amount involved. The Board oited CM 329503, Frith, 78 BR 83, 89-90 in 
support of its conclusion. 

An examination of the opinion of' the Board of Review in the Frith 
case leads the Comioil to conclude th~t it we.snot d~terminative of the 
questions presented in the Welsh case and in the instant case. The 
specif'ioation in the Fritn ca~• merely alleged that the accused, with 
intent to deceiv<,, wrongfully and unlawfully made and uttered a check 
in partial payment o·r a personal debt; with the usual allegations or 
soienter and intent as to insufficiency of funds for payment. There was 
no allegation that the accused fraudulently obtained aeything by means of· 
his intent to- deceive. Suoh an allegation is included in the specifications 
in the Welsh oase and in the instent,case. The Board in the Frith case 
held that the speoitioation did not allege an intent to defraud. 
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The question for- decision here is -whether an allegation of wrongf'ully 
and unlawf'ully making and uttering a oheok., with intent to deceive .e.nd 
injure, and thereby fraudulently obtaining money from. the-payee, the 
drawer knowing that he has not, and not intending to have, suf'f'icient 
funds in the drawee bank for the payment of the check, is equivalent. 
for the purpose or detenn.ining tha :maximum authorized confinement under 
the Table of Maximum. Punishments, to an allegation or the of'f'ense of' 
obtaining money by check without sut'f'icient f'unds in the bank with intent 
to defraud (MCM 1949, par. 117.2,, p. 140). 

The Terb •defraud• is thus def'ineds •to deprive a person of property 
or e.ny interest, estate or right by••• deceit or artifice.• (Skok'~ Le.w 
Dictionary., 3d Ed., P• 644). The foregoing definition accords with that 
recognized in the civil courts generally. In Horman v. United States, 116 
Fed. 350., 354., certiorari denied., 187 U.S. 641 (1902), for example• appears 
the followings "To deprive of something dishonestly is to defraud.• {See 
also Berry v. State (1922), 153 Ga. 916; St~te v. Vandenburg (Del., 1938), 
2 A. 2d 916., 922). 

As a guide in the interpretation of specifications the Judie:i.al 
Council may appropriately refer to the rules recognized and applied in 
the· Federal courts with respect to indictments in civil cases {cf~ A."'f 38). 
The cardinal principles.applicable to the interpretation of indiotments 
in the Federal oourts may be thus summarizeds Refinements and technicalities 
required by the common law "must yield -to substantial things•. The test is 
-whether.the words employed make the charge clear to the "common under
standing," and whether the indictment contains every element of the offense 
intended to be oharged arid sufficiently apprises the defendant·or what he 
must pe prepared to meet. Reasonable implications from facts clearly 
charged may be indulged in ascertai. ning the true meaning of the indictment 
(Ex parte Pieroe (c.c.E.D. Mo. 1907), 155 Fed. 663, 665, aff1 d. 210 U.S. 
387 (1908)). · The suff'iciency of a crimir.A.l plea.ding should be determined 
by practical, ns distinguished frbr.l. ·technical, considerations (Judge Dobie 
in Newton v. Unite~ States (CCA 4, 1947), 167 F. 2d 795_,-797_, cert. den. 
333 u.s. 848 (1943)); and in determining its sufficie:.a.oy, the indictment 
should be considered as a Vlh.ole (United States v. Armour·nnd Co~ (CCA 10, 
1943), 137 F. 2d 269., 270; McCoy v. United States (CCA 9, 1948), 169 F. 2d 
776, cert. den. 335 u.s. 898)). 

That these goneral prinoiples apply to uhe interpret~tion of specifications 
in trials by court-martial is apparent from the provision in the Manual for . 
Courts-1fu.rtial that no finding or sentence should be disapproved by a 
reviewing authority solely bGcause a specification is defective, if' the 
facts alleged therein and reason~bly implied therefrom. constitute an 
offense, unless the accused was misled or his substantial rights were 
otherwise injuriously affeoted·thereby (MCM 1949., par. 87b, P• 92). All 
tte specification need cont~in., in this respect, is a statement in simple 
and concise language of the facts constituting the offense., which facts 
include all the elements of the offense sought to be charged (MCM 1949• 
par. 29, P• 22). It has been held that the specification should oontain 
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Ly direct a.verir..ont or by re1:1.soneble implication from facts alleged all 
elements o.f' t~e offense sought to be charged (CM l54l85 (1922), Dig. Op. 
JAG, 1912-1940, sec. 428(8), P• 296~ Thus in CM 189223, Johansen, 1 BR 
141, 160, the Board of Review held that speoi.f'ications alleging that tl:e 
accused included 7ouchers in accoi.m.ts against the United States, well 
lmowing that they were false an1 fraudulent, in violation of Article of 
"'HA.r 94, sufficiently e.lleged b;; implication that the vouchers were made 
for the fraudulent purpose of obta::l.ning the e.pproval and allowance of 
the a0counts. In a'~ 251~75, Circle, 33 BR 129, 134, the Board of Review 
held that a s:;_Jecification alleging that the accused made a ste.tement 
which he did not believe to be true sufficiently alleged by implication 
that the statement was false. 

Applying the foregoing rules, reading the specification here involved 
as a whole end in the light of' practical and substantial considerations, 
~nd giving effect to reason~ble implications from the facts clearly alleged, 

. it is apparent that the intent charged is to deprive the payee fr1:1.udulently 
of money by deceit, and therefore, as a matter of fact~and law, to defraud 
the ~aiee. This specification f~irly puts the accused on full notice that 
he is required to defend against a charge of making and uttering a check 
with intent to defraud, the maximum authorized confinement for which is 
three years (MCM 1949, par. 117c, P• 140). In view of' the remaining 
allegations in the specification, we do not deem the presence therein of 
the words "and injure," describing the intent, to be material to this 
determination. Moreover, the Council is of the opinion that the determination 
o.f' whether a sp~cification alleges an offense as defined in the Table of 
Maximum Punishments is governed by even more liberA.1 rules than those 
applicabla to the interpretation of indictments under civil penal statutes. 

The foregoing interpretation of the specification is in accord with 
the opinions of the Board of Review in CM 321734, Creighton, 70 BR 355; 
CM 288599, Dartez, 56 BR 403; and CM ETO 2506, Gibney, 7 BR (ETO) 91. (See 
also C1f 330282, Dodge, 78 BR 345, 354-355). In the Creighton case the 
accused was charged with wrongfully ~nd tmlawfully making and uttering 
checks, with intent to deceive, and by means thereof fraudulently obtaining 
money from the payee, 1ti.th the usual allegations of s c}.enter and intent · 
as to insufficiency of funds for payment. The Board stated at_page 3591 

"Under the specifications as dr8.JU1 it v-:as incumbent 
upon the prosecution to show not only that the accused 
issued the checks in question but that he did so with the 
intent to defraud••• 

•rn order to de.fraud by issuing a check with in
sufficient funds it must be shmvn that the accused 
received something of value in exchange for the check. 
Obviously the issuing of a check to pay a past due bill 
would not defraud anyone if this check was returned for 
insufficient funds. There being no evidence in this case 
to show that the accused received anything of value when 
the checks were issued there is no evidence to show en 
intent to defraud." 
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In the Dartez case, the specification included allegations of 
intent to defraud and fraudulently obtaining money. The reviewing 
authority disapproved the findings as to the intant to defraud but 
left undisturbed the findings as to fraudulently obtaining the money. 
The Board of Review stated that it "N8.S clear that if the accused made 
and uttered the check without intent to de.fraud, "he can not be guilty 
of fraudulently obtaining anything as a result of.the transaction." 
The Board held in effect that the record of trial was legally insufficient 
to support the modified finding as to the incor-sistent allegation of 
fraudulently obtaining money. In the Gibney case the specification 
alleged wrong:f'ully making and uttering a check and thereby fraudulently 
obtaining money, with the usual allegations of scienter ~nd intent as 
to insufficiency of funds, but with no specific allegation of intent to 
defraud or deceive. The Board of Review pointed out that the gravamen 
of the offense charged was the intent to defraud and held that the 
evidence supported the findings of guilty. 

The Board of neview in the instent case quite properly concludes 
that the evidence establishes all elements of the specification. The 
Judicial Council is of the opinion, however, that the specification 
sufficiently alleges an intent to defraud, either with or without the 
words "and injure" qualifying the intent. Insofar as the holding in 
C;J 335786, Welsh, 2 BR-JC 267, is inconsistent with this- opinion it 
should no longer be followed. 

5. For the foregoing reasons the Judicial Council is of the 
opinion that the record of trial is legally sufficient to support the 
findings of t"Uilty and the sentence, as modified by the reviewing 
authoriw, and to warrant confirmation thereof. 
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IJZ!>ARTMENT OF THE ARM!' 
Office ot Th• Judge Advocate General 

cu 339548 THE JUDICIAL C<XJNCIL 

Harbaugh, Brown and Mickelwait 
Officers of The Judge Advocate General's Corps 

In the foregoing o&n of Second Lieutenant Bernard 

Green, 0-2011949, Signal Corps, 4006th Area Service Unit, 

Fort Saa Houston, Texaa, upon the concurrence ot The Judge 

Advocate General the aentence, as modified by the reviewing 

authorit)r, ia confirmed and will be carried into execution. 

The United states Diaoiplinary Barrai:ks or one of' its branches 

ia designated a1 the place of oODfinement. 

oert.Brown. Brgdeii, JAGC!~wli--

I om.cur in the foregoing aotion. 

{ OCKO 221 24 March 1950) • · 



DEP!RTMEN'l' CF THE .l.RllY ..). Office of The Judge Advocate General 
Washington 25, n.c. 

JAN 19 1950 
..CSJAGH CM 339585 \~ 

UNITED STATES ) .AA.A. AND GUIDED llISSILE CENI'ER 
) 

Te ) Trial by G.C.Jl., convened at 
) Fort Bliss, Texas, 22 November 

First Lieutenant EARLL. SEITW, ) 1949. Dismissal. 
OJ.0805771 Headquarters and Head- ) 
quarters Battery$ 68th btiair- ) 
crcf.f'1; Artillery Gw,. Battalion, ) 
Fort miss, Texas. ) 

OPlllION of the B0lRD OF REVIEW 
O'COONOR, SBULt. and LYNCH 

Of.ticera of The Judge J4Toc.te Gener&l. 1• Corps 

1. The Board ot Beview has exam1ned the record of· trial 1.n the 
case of the officer named above and subiaits this, its opinion, to The 
Judge Advocate General and the Judicial Couneil. 

2. The accused was tried upon the .following Charges and Specitiea
tions: 

CHARGE I I Violation of the 61st Article of War. 

Specification: In that First Lieutenant F.arl L. Sexton, Head
quarters and Headquarters Battery, 68th Antiaircratt 
Artillery- Gun Battalion, Fort Bliss, Texas, did, Without 
proper leave, absent himself from his station at Fort 
Bliss, Texas, from about 6 O::tober 1949 to about 22 October 
1949. 

CHARGE n 1 Violation of ,the 70th Article or •ar (Nolle prosequi 
prior to _arra-lgnment (R 4)). · 

Specification& (Holle prosequi prior to arraignment (R 4)). 

CH.lRGE nr: Violation of the 95th Article of War (Finding of not 
guilty). 

Specifications 1,2,3,4 and 51 (Finding ot not guilty). 

CHARGE IV: Violation ot the 96th Article or War. 
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. 
Specification l:' In that First Lieutenant Earl L. Sexton, Head

quarters and Headquarters Battery, 68th Antiaircraft Artillery 
Gun Battalion, Fort Bliss, Texas, on or about 12 October 1949, 
with intent to defraud, Vironefully and unlawfully make· and 
utter to J. o. Slaton, mmer and operator of the Golden Horse
shoe Inn, a certain check, in words and figures as follows, 
to wit: El Paso, Texas 12 October 1949 No. (blank) Pay to -
the order of Cash )10.00 Ten and no/100 Dollars El Paso 
National Bank El Paso, Texas (signed) Earl L. Sexton, and 
by means thereof did fraudulently obtain from J. o. Slaton 
$10.00, he, the said First Lieutenant Earl L. Sexton, then 
well knowing that he did not have sufficient funds in the 
bank for payment of said check. 

·specification 2: (Same as Spec 1 except for the amount 11 $20.0011 ). 

Specification J: (Same as Spec 1 except for the date 11 17 October 
1949"). 

Specification 4: In tbat First Lieutenant Earl L. Sexton, Head
quarters and Headquarters Battery., 68th Antiaircraft Artillery 
Gun Battalion., Fort Bliss, Texas, on or about 18 October 1949, 
with intent to qefraud, wrongfully and unlawfully make and 
utter to J. O. Slaton, ovmer and operator of the Golden Horse
shoe Inn, a certain check, in words and figures as follows, 
to wit: El Paso National Bank El Paso, Texas 18 October 1949 
No. 34 Pay to the Order of Cash $10.00 Ten and no/100 Dollars 
(signed) Earl L. Sexton and by means thereof did fraudulently 
obtain from J. O. Slaton $10.00, he, the said First Lieutenant 
Earl L. Sexton, then well !mowing that he did not have suffi
cient funds in the bank for payment of said check. 

Accused pleaded not guilty to all Charges and Specifications.· Accused 
was found not guilty of Charge III and its Specifications; and guilty 
of the remaining Charges and Specifications. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of iTar 48. 

3, Evidence. 

a. For the prosecution. 

Accused was assigned as assistant S-4 of the 68th AAA Gun Battalion., 
Fort Bliss, Texas (R 25). On or about. 6 October 1949., Major William I. 
tfoodford., then battalion executive officer., had occasion to inquire into 
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accused's whereabouts but was unable to find him (R 24,25). There was 
introduced in evidence without objec~ion an extract copy oi' the morning 
report of Headquarters and Headquarters Battery, 68th AAA Gun Battalion, 
for 7 October 1949, showing accused, "Dy to AWOL 0800 hrs err 6 Oct 49" 
(R 29; Pros EJc 7). 

Between 12 October and 18 October accused uttered several checks at 
the Golden Horseshoe Irm in El Paso, Texas (R 9,54). Mr. J. o. Slaton, 
the owner and operator or the Inn, testified that he bad known accused 
for approximately three months and during that time had cashed checks for 
him frequently (R 9,15). Mr. Slaton identified a check dated 12 October 
1949, drawn on the El Paso National. Bank, El Paso, Texas, payable to 
"Cash," in the sum oi' $10.00, and signed 11Ea.rl L. Sexton," as having 
been given him by accused (R 9,10; Pros EK 1). The sigm.ture "Earl L. 
Sexton" on the check was that of accused (R 9). A second check, identical 
with Prosecution Exhibit 1 except that the amount was $20.00, was identified 
by Mr. Slaton who stated that he thought it was accepted by his "partner" 
(R 10,11; Pros Ex: 2). As to the date the two checks were received Mr. 
Slaton stated that the date of the checks 1vas all he had to go by (R 10). 
They did not cash post-dated checks at the Inn (R 11). A third check 
dated 17 October 1949, in the sum of $10.00, and otherwise identical 
with the checks dated 12 October, was identified by Mr. Slaton as having 
been received by him on 17 October 1949 from the accused (R 11,12; Pros 
Ex 4). A fourth check, dated 18 October 1949, payable to "Cash," in the 
sum of ~10.00 drawn on the EL Paso National. Bank and signed "Earl L 
Sexton" was id.entified by Mr. Slaton as having been "received in the 
normal course of** business activities," on the 18th or October (R 12, 
13; Pros Ex 4). TI'hen asked if he remembered seeing accused personally 
in the Inn on the 12th and the 18th of October, Mr. Slaton responded 
affirmatively (R 14) •. On further questionine Mr. Slaton asserted, "I 
am sure I did see him, or I wouldn't have cashed his check" (R 15). The 
evidence relating to the value received by accused for the checks con-
sists oi' the follo.fing question and answer contained in the record 
immediately after testimony that accused had redeemed the four checks: 

11 Q I would like to ask one other question. In each case when 
these checks were given you, did you give hlm the money 
sho.m on the check in return? 

A Yes, sir. 11 (R 60) 

The four checks were endorsed "Golden Horseshoe Inn" by either Mr. 
Slaton or his "partner" arrl were deposited for collection or were negotiated 
to other business establishments in payment of bills (R 10,12,56,57). 
According to the testimony of Mr. c. s. Tompkins, assistant cashier and 
custodian or the records or the drawee El Paso National Bank, the four 
checks, Prosecution Exhibits l to 4, were receivetl by the bank for payment 
on 17 October, 18 October, 18 October, and 19 October, respectively. The 
balance in accused's account on 17 October was ~4.38; on 18 October was 
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$4.13 and on 19 October $3.88 (R 20,21,22). To each of the four checks 
was affixed a slip reading: 

nThis check is returned on account of insufficient 
:funds. · 

"The drawer's account bas been charged 25¢ to cover 
cost of haniling. 

EL PASO NATIONAL BANK" 
I 

The presence of such a slip indicated that there were insufficient funds 
in the account when the checks were presented to the bank (R 20,21). 
The checks were returned by the bank to the last endorser. No notifica
tion was given by the bank to accused; any notice to him would have come 
from the persons to whom the checks were returned (R 23). 

Around midnight, 21 October 1949, following receipt of a telephonA 
call, Sergeant William R. Simmons, 591st U:i.litary Police Company, went 

. to the Ysleta Recreation Club in Ysleta, Texas, where he found the 
accused in civilian clothes. Simmons asked accused if he was absent 
without leave and accused admitted that he was. In co:ar_pliance with 
Simmons' request accused accompanied him to WJ.itary Police headquarters 
in El Paso (R 39 ,40,41). Accused appeared to have been drinking but 
his attitude was very cooperative (R 42). There was introduced in 
evidence without objection an extract copy of the morning report of 
Headquarters and Headquarters Battery, 68th AAA Gun Batta.lion for 2e 
October 1949, showing accused, 11A.'VOL to apprehended by Mil auth Ysleta 
Tex 0130 hrs 22 Oct 49 & conr Post Stockade Ft Bliss Tex 0200 hrs 22 
Oct 49 & awaiting trial violation 61st AW" (R 29, 30; Pros ~ 8) • 

On 22 October 1949, Major Woodford, who had become battalion com
mander, questioned accused during the course of an "informal investiga
tion" of his absence (R 25,26). J!a.jor Woodf'ord first read Article of 
War 24 to him am asked if' he understood it. 'When accused replied 
at.f'irma.tively Major Woodford asked him if he cared to explain his absence. 
Accused said he had been working on a special court-martial case in his 
capacity as assistant trial judge advocate, on 6, 7 and 8 October. His 
family went home on 8 October and the next day, a Sunday, he decided 
to take a drive into Mexico. After crossing the bridge at Zaragosa am 
travelling a few miles be was apprehemed by some Yexicans who claimed 
to be police. They held him until 21 October an.i when he was released 
he returmd to the United States over the Zaragosa bridge an:i stopped 
at Ysleta where he was arrested. Accused further stated that $50.00 
·was taken from him by the Mexicans a.Di that the $7.oo :fown on his person 
when he was arrested was the proceeds of a check which be cashed at 
Ysleta·. Accused could not give the name of the town in Mexico where 

_hens held (R 26,27). Accused reduced the substame of bis oral 
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statement to wri~ing and signed it, after. substituting "United States" 
for 11Ysleta" as the place to which he returned after being released by 
the Mexicans (R 281 29 J Pros Ex 6). . · 

Following the interviff ~jor Woodf'ord took accused to William 
Beaumont General Hospital (R 36). Accused's absence without leave was 
so Ullllsu.al for an officer that Major Woodford thought there should be 
a mental examination (R 37). Furthermore, the hospital was a good place 
to keep accused pel14ing action on charges (R 38). 

About the 24th or 25th of ~tober Jlr. Slaton turned over accused's 
dishonored checks to Major Woodford (R l4,31J Pros Ex 5). l!r. Slaton 
said he had no intention of bringing charges against accused. He came 
out to the post merely to find out what had happened to accused. On 21 
November :Mr. Slaton received the face .amount of the returned checks from 

·accused through his counsel (R 16,17-18,59-60). 

b. For the defense. 

Accused, having been advised or his rights as a witness, elected to 
make an unsworn statement thrc:ugh counsel (R 63,64). He stated that about 
15 February 1949, he became the supply officer of a newly activitated 
battalion. As the result of his performance of duty he was recommended 
by the battalion commander for promotion to the grade of captain but 
Fourth Anr:Jy Headquarters tu.med it down. On 10 August he was transferred 
to another battalion and assigned as assistant supply officer, a temporary 
position. As a result of family troubles and & feeling of insecurity he 
became worried and upset so that his mind was not upon his military 
duties (R 65). His wife and child went home to her parents on 8 October, 
and immediately after their departure, he became involved in a situation, 
the particulars or which he pref'erred not to disclose, "adding to the 
laxity that Imy have displayed toward 'III3' military duty." ~ bad no 
intention of shirking /Jiis7 duties in the Army, or to illeg draw 
pay and allowances for a Eeriod of absence, and had /_Iii/ not been upset 
by personal problems, /Ji.el would not have absented himself' from dutytt 
(R 65,66). Part of his 'lamily troubles were due to his desire to be 
released from duty as an officer and return to his permanent grade as a 
master sergeant. During his tour of duty as an officer, a period of 
seven years, his family had been with him less than four years, which 
contributed to his family troubles. Accused further asked the court to 
consider that he did not adJni.t he was absent for the entire period charged 
(R 66). "That because of the demands or these people in Mexico, he did 
give up certain of his private papers which they held as a matter of 
hostage, you might say, and he was permitted to return to the United 
States from time to time for the purpose of satisfying their demands, 
and until that was done the demands were so urgent and so pressing it 
just was not possible for him to return to military control, in the face 
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of his difficulties. Those difficulties were not finally cleared until 
the 21st or 22nd of October, whichever date it is, in a short time of 
which he was apprehended in the Recreation Club in Ysleta, md the 
accused asks the court to take notice of the fact that that Club is on 
the road leading from the center of Ysleta to the Zaragosa Bridge going 
over to Mexico." (R 88,89). 

Concerning the check specifications accused assert,ed that he did· 
not know ne did not have sufficient funds in the ban<. Although he -
kept a record of his checks in his check book, he 

0 

did not carry a balance 
fonrard. Because of unusual expenses at the time his wife went home he 
had to write a number of checks and if he wrote checks in excess of his 
balance he was not aware of it. Neither the bank nor the persons con
cerned notified him that the checks vrere returned, until after charges 
were filed and it was "only yesterday" that he was given an opportunity 
to ma.lee restitution. Since his return on 22 October he had been.in a 
confine.~ent status and unable to leave the hospital except in custody 
(R 67). 

Major Woodford, recalled for the .defen~a, testified that ~ccused 
had been in William Beawnont General Hospital since the date that he 
originally interviewed him (R ,50). On one occasion the hospital wanted 
to release accused, and after llajor·Woodford had made some preliminary 
arrangements to obtain a room for accused in the Bachelor Officers' 
Quarters, Major \'oodford called the hospital and asked them to keep 
accused there (R 49,.50). vThen accused's car was impounded after his 
return to the post, clothing and other personal effects were found in 
the car (R ,50,51). 

Mr. Slaton, testifying for the defense., stated that during the 
period he had known accused, be had always conducted himself as a gentle
man. Accused did not drink to excess. He vfas usually in the Inn three 
or four times a week. Mr. Slaton thought accused's checkwriting did 
not bring discredit upon :the military service and he, Mr. Slaton, bore 
no ill wj_ll toward accused. During the period that accused cashed the 
checks he was depressed; he did not talk freely as he formerly did; he 
sat over to the side, would remain only a short time and then would 
leave (R 54,55,56,57). 

First Lieutenant Gordon E. Tucker, assistant defense counsel, testi
fied that at the pretrial investigation accused was in civilian clothes 
and was in the custody of a 11 Captain W'.nite 11 who was armed with a .4.5 
calibre automatic (R 62.,63). 

c. For the court. 

Major Woodford, called as a witness for the court, testified tbat 
accused joined his battalion in August. During the two months accused 
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was with the battalion his work was unsatisfactory (R 71). His relief 
or reassignment was under discussion (R 72). Major ~oodford gave no 
assistance to accused in solving his personal troubles. He asked accused 
if he had family trouble am1 when accused said it was 11all smoothed over,11 

Major ~7oodford did not purs l~ the matter further (R 69, 70). 

After the law member·h.Ld instructed the court concerning the pre
sumption of innocence, the court was closed, and then reopened, the 
president stating that the court desired to have a psychiatric report 
on accused, to recall Major iioodford, and to receive additional evidence 
on Charges III and IT (R 73). 

It was stipulated that if Major Paul J. Schra:ier, Chl.cf, Neuro
psychiatric Service, William Beaumont GenercU Hospital, testified under 
oath, he would "report" as follmvs: 

11 This is to certify that I, PAUL J. SCl-.DADE..T-r., Major, 1.~, 
Chief, Neuropsychiatric Service, William Beaumont General Hospital, 
Fort Bliss, Texas, have thoroughly examined Sexton, Earl L., 1st 
Lt., RA 01080577, Headquarters Battery, 68th .bA Gun Battalion, 
Fort Bliss, Texas. this date. Relevant findings and cor..clusions 
are as follows: 

11 1. That the diasnosis is: Acute situational ma.ladjud
ment, manifested by disinterest, failure to re~ort for duty, 
violations of regulations and absence rithout leave; pre
disposition, marked lifelong passive depern1e1tt makeup; stress, 
recent stress of change in 11ilitary assierunrmt ·with dioarpoint
ment ove1· cltB.nge of orderr.;; incapaci.ty, minimal impai:nnent. 

11 2. a. That the accused was at the time of the 
alleged offense so far free from 10ental defects, 
disease, er deransements, as to be able, concerning 
the particular act charged, to distin~uish rie;l1t 
from wronc;. 

b. Th.::t the accused was r~ t the time of t.he 
alleged offense so far free from r:ental defects, 
disease, or dera.ni:;ements, as to be able, concerniri.g 
the pa::-ticular act chart;ec.1, to adhere t.o the rj_t;;ht. 

c. ':'he c.i.CC,Lsed is no-,·r sufficiently s.s;.ne to 
conduct or cooperute intelb.i::;entl:· in his defense. 

113. J.!:;GOl.:(:;~;[1'.SJ:C1N: Gubject officer. :i.s an :i.1:div:i.dual 
,~ho alwa;rs has had la.tet:t., ·::ithiI1 him, the pott,ntlality fer 
clevelopint; ti,e diff:Lcul ties in -,·;J-.ich he found Mmsclf ·when 
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his orders were suddenly changed. Nothine in the diaenosis 
above could be considered as preventine adnlinistrative action 
or trial by court-martial as is indicated. There is no basis 
for retirement or for discharge for medical reasons at the 
ti.Ic.e the alleged acts occurred or subsequent to that time." 
(R 74-76) 

llajor r;oodford testified that accused did not have authority to -
be absent from his place of duty on 6, 7 and 8 October for the purpose 
of preparing a court-martial case. Although authorized to work on the 
case he was expected to perform his duties at the 3;..4 office where he 
was assigned. To the best of Major Ttoodford 1s knowledge accused was 
not in the office during those three days (R 77-78). Accused did not 
say in his written statement that he was in Mexico until 21 October but 
he did in his.oral statement (R 79,80). 

4. Discussion. 

Charge I and its Specification. 

Accused was convicted of absence without leave from his station at 
Fort Bliss, Texas, from 6 October 1949 to 22 October 1949, in violation 
of Article of r.ar 61. 

Accused's :initial unauthorized absence on 6 October was established 
by a duly authenticated extract copy of the morning report of Headquarters 
and Headquarters Battery, 68t.h AAA Gun Battalion, to which he was assigned. 
Corroborating the mornine report was the testimony of Major Woodford, then 
battalion executive, that accused could not be found on or about 6 October 
and that, to the best of Ma.jorWoodford1s knowledge, accused was not at 
his assigned place of duty at Fort Bliss on 6, 7, and 8 October. The 
unauthorized absence of accused is shown to have been terminated by his 
apprehension at the Ysleta Country Club in Ysleta, Texas, around midnight 
21-22 October. The town of Ysleta is located about 12 miles south of 
El Paso. 

In a pretrial statement accused asserted that on 6, 7 and 8 October 
he was working on a special court-martial case in his capacity as assistant 
trial judge advocate. Presumably., for this reason he could not be f-0und 
at his assigned place of duty on those dates. As to the period 8 October 
to 22 October, accused asserted in a pretrial statement that on the after
noon of 8 October while tak:ing a drive into Mexico he was captured by 
Mexican police. When he was released he returned to the United states. 
In the face of etlcience that accused had cashed checks in El Paso, TexasJ 
on 12, 17 and 18 October, accused amplified his pretrial· statement by 
making an u.nsworn statement in court to the effect that certain of ms 
private papers were held by his Mexican captors "as a matter of hostage" 

8 



181 

and that he was permitted to return from time to time to the United 
States but was not finally released until the day or his apprehension 
at Ysleta. 

The court rejected accused's defense, and, in ou,r opinion, correctly. 
Ir accused I s duties as trial judge advocate on 6-8 October required his 
full time,his prop_er course of action was to ask to be excused from his 
regular duties. He was not authorized to stay away from his assigned 
place of duty for three days without making his whereabouts known to his 
superiors. In view of his fanciful explanation of the succeeding period 
of absence little credence can be given to his defense of his absence 
during the three days. Since accused was absent without leave on 8 
October 1949, his apprehension by Mexican police, even if true, would 
not change his status of being absent without leave (par. 149., "MCM, 1949; 
CM 283499, McKinnon, 12 BR (ETO) 49,50). We believe., however, that under 
the circumstances disclosed by the record., his explanation of the pro
tracted absence is not worthy of serious consideration. 

Charge IV and its Specification. 

Accused was also convicted of ,vrongfully and unlawfully making and 
uttering four described checks to J. o. Slaton, owner and operator of the 
Golden Horseshoe Inn, with intent to defraud, and by means thereof frau
dulently obtaining the face amoun~ of each check, accused well knowing 
that he did not have sufficient funds 1n·the bank for payment. The checks 
were dated 12 1 October, 12 October, 17 October and 18 October, were in the 
sums of $10, $20, $10 and $10, respectively, and were drawn on the El 
Paso National Bank. 

The evidence establishes that accused uttered the four checks in 
question at the Golden Horseshoe Inri of which J. o. Slaton was owner and 
operator. Mr. Slaton testified that he received two of the checks from 
accused (Pros Exs 1,3); that one was received by Slaton's "partner" (Pros 
Ex 2),; and that the fourth was received "in the normal course of ·;f- * 
business" (Pros Ex 4). ::.:)hether Mr. Slaton was present when Prosecution 
Exhibits 2 and 4 were uttered, was not specifically brought out, but his 
personal knowledge of the transactions is not ex.eluded by anything contained 
in the record. ·Under these circumstances the utterance of the four checks 
to Mr. Slaton is substantially established. :Mr.· Slaton further testified 
that the signature "Earl L. Sexton" on the check marked Prosecution Exhibit 
1 was that of accused. Although Mr. Slaton was not specifically questioned 
as to the signatures "Earl L Sexton," on the other checks, the court, having 
before it the proved signature of accused, could find that the remainine 
checks were in his handwriting and bore his signature (CM 325112, Halbert, 
74 BR 89). 

Mr. Slaton had no independent recollection of the dates on which the 
checks were uttered. We may, however, rely on the presumption that the 
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checks were written on the dates they bear, namely 12 October, 17 October 
and 18 October (CM 332879, Boughman., 81 BR 223,232). Since they were 
received at the .dra..-,-ee bank for payment between 17 and 19 October, it 
is apparent that they were uttered on or about the dates they were written. 
Mr. Slaton testified that he gave accused cash for each check wh~ch 
accused gave him. The question is suggested whether Mr. Slaton was 
referring only to the trvo checks which he personally received from accused 
or to all four checks which accused uttered at the Golden Horseshoe Inn. 
The testimony., however, was not expressly limited to the two checks which 
he personally received and, when read with the surrow1ding testimony, may 
reasonably be inferred to apply to all four checks especially since the 
fair inferences of record do not exclude the presence of Slaton when the 
other two checks in question were negotiated. The record contains many 
references to the "cashing" of accused's checks by Mr. Slaton and there 
is nothing ·whatever to suggest that the checks in question were given 
for other than a present cash consideration. The showing made bj the 
defense th&t just prior to the trial accused reimbursed Mr. Slaton for 
the total amount of the checks, corroborates to some extent the conclusion 
that accused received c.ash for each check. When presented. to the drawee 
bank on 17., 18 and 19 October, payment of the four checks was refused 
because of insufficient funds in accused's account., his balance on these 
dates being ~4-38, j4.13 and $3.88., respectively. 

It is accordingly established that accused made and uttered the 
checks in question and that he obtained cash for the checks as alleged. 
·The specifications further allege that accused made and uttered the checks 
with intent to defraud, well knowing that he did not have sufficient funds•in the bank for payment. The allegation ordinarily found in a fraudulent 
check specification., 11 not intending that he should have" /sufficient funds 
in the bank for payment7 is omitted. The effect of such an omission vras 
discussed in the recent case of Chl 336515, Stewart., 3 BR-JC 115,120-123, 
the Board concluding that although the allegation is desirable to explain 
the fraudulent intent alleged in the specification., the remaining language 
sufficiently alleges the offense of making and uttering a check with intent 
to defraud. Although the Board's holding of legal sufficiency in the case 
1."/as reversed by the Judicial Council, the Board I s opinion with respect to 
the import of the specification was not disapproved., the opinion of the 
Judicial Council assuming without discussion that the specification alleged 
making and uttering a check with intent to defraud (id, 3 BR-JC 115.,12B-;t29), 
A specification identical to that under discussion isfound in CM 280882., 
Hofferber., 53 BR 391., in which the Board apparently assumed, without 
discussion., that intent to defraud was sufficiently alleged. 

In discussing the subject of fraudulent intent in "bad check" cases, 
the Judicial Council in the Stewart case, supra., said: 

"* * * ':men a specific intent is an essential element of an 
offense the evidence by which its existence may be established 
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or refuted is governed by the principles generally applicable 
where the state of mind of a person is in issue. Intent may 
be established by indirect or direct evidence. It may be 
gathered from the attending facts and circumstances. It may 
be determined by inference from evidence of other acts of the 
accused closely connected in time and circumstances to the 
offense for which he is on trial.***·" 

Concerning the inference of fraudulent intent from evidence that a check 
has been dishonored, the Judicial Council states: 

"The authorities leave no room for serious question that 
although, in this and like cases, evidence that the accused 
after uttering the check, failed to maintain an adequate balance 
in the drawee bank would be competent on the issue of fraudulent 
intent, proof of such failure is not legally requisite. ~~- -;.<- *• 11 

The weight of the inference to be drawn from the fact of dishon<?r 
is discussed in CM 245507, Pame, 29 BR 189,192, in the following langua.ce: 

"***The act of delivering a check, presently payable, in 
exchange for cash is in itself a representation that the check 
will be honored when presented for payment at the bank upon 
which it is drawn. If the check is dishonored because of the 
lack of funds on deposit belonging to the maker of the check, 
fraud may be implied from those facts alone. This :implication 
or presumption hov,ever may be overcome by an explanation of the 
circumstances which, if believed, may explain the otherwise 
fraudulent act. 11 (ace: CM 284149, Brovm, 55 BR 261,272). 

Proof of dishonor alone has been held insufficient to establish 
fra.ud. In CM 320578, ill.mes, 70 R.1. 31,37, the Board said: 

"***Although the issuance of a check against an account 
which is in fact insufficient at the t:iJne of issuance to meet 
payment of such check, or which is nonexistent or will be in
sufficieat upon prompt presentment for payment beca11se of 
prior outstand~ di eeks vrhich will ieplete the account, is 
presumpt,.1."v"e evidenc~J of fraud, the maker bei::ig charged in the 
ordinary case with knowledge of the cond5.tion of his account, 
the inference of fraud rm.1st be based on some proof of the actual 
con1ition of the accoi.1.nt at the time the chec!, or checks vras 
given. -il- ~-." 

The Board held that since the prosecution faile:l to show the condition 
·or accused's account at the time certain of his dishonored chect:s ·aere 
uttered, that there was insufficient •Jvidence to permit the i.'l.f.'e1·ence 
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that accused knew· that he did not have and did not intend to have f;mds 
in the bank for payment of these checks. 

In Cm 258171, Lucas, 37 BR 327,335, and in CM 276285, Lucas, 48 BR 
265,271, the Board held that ·,1here an accus~d had sufficient funds, in 
the bank for pa:nnent of a check at the time it was v;ritten bl.it not at 
the time of presentation, intent to fraud could not be inferr~d from the 
fact of dishonor, there beinc: no s.}iowine that the withdrawals wh.ich caused 
the insufficiency resulted from checks issued by accused or under his 
authority prior to those under consideration. 

In the present case it is shown that on 17 and 18 October, when 
accused wrote the checks described in Specifications 3 and 4, each in 
the sum of 010, his bank balance vras ~4.38 and $4.13, respectively. No 
specific testimony was adduced as to the condition ot' accused I s bank 
account on 12 ·October when he wrote the checks described in Specifica
tions 1 and 2. In his unsworn statement accused inferentially admits 
the L1sufficiency of his account on 12 October when he attempted to 
absolve himself by saying that he had to write a number of checks when 
his vr:ife left on 8 October and he inadvertently lost sight of the status 
of his account. · ~;e think that under these circumstances the conclusion 
could legitimately be drawn that accused' a bank balance was insufficient. 
to pay any of the checks at the time they were written.: 

Supporting the inference of fraud dre.wn from the fact that the 
checks were drawn against an insufficient account and were dishonored 
upon presentation, is the showi.ne that accused was absent without leave 
from his organization at the time the checks were written as vrell as the 
fact that he did not make the checks good for some time after they were 
dishonored. The exact date that notice of dishonor was given to accused 
is not disclosed by the record but since i~ is shown that the charges 
·were served on accused on 9 November it is apparent that it was prior 
thereto. Accused did not reimburse Mr. Slaton until 21 November, the 
day before trial. Although accused was confined to 1iilliam Beamaont 
General Hospital prior to trial, it did not necessarily preclude his 
making some arrangements to pay the checks. _His contention that he was 
prevented from paying off the checks because of his confinement appears 
to us -to be without merit. At any rate the failure of reimbursement was 
another factor to be considered and weighed by the court in connection 
with the other circumstances of the case, and the court having rejected 
accused's contention that he acted in good faith and without fraudulent 
intent, we perceive no reason why their decision should be disturbed. 

5. During the questioning of Major 1Toodford by members of the 
court, he was asked how he evaluated accused's work with his /Major 
Woodtord'y battalion, and he answered, ttm1satisfactory." Accused's 
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performance of duty with :Major iYoodford1s battalion and his character 
generally, were not in issue, and, therefore, the question and answer 
,vere incompetent. No prejudice to accused resulted, however, since 
in a prior unS'Horn statement, he himself asserted that for various 
reasons he had been lax in the performance of his duties while a member 
of the battalion. 

6. In his unsworn statement through counsel, accused asserted that 
the difficulty which existed at the time of his absence without leave 
was "so personally obnoxious to him that he is risking not taking the 
stand as a sworn witness, rather than have to disclose it.~**·" The 
following then transpired: 

11 PJ.OSECUTION: Captain .i.dderley, the prosecution would like to 
point out at this time if you wish to reconsider the type 
of testimony that the accused is to give and ask for a 
closed court, the prosecution would certainly have no 
objection to it. 

DEFENSE: I see nothing to be gained by that. It would still be 
in the nature of the statement that I have made. 11 (R 66) 

Subsequently the law member ruled: 

11 There is one thing I wish to remind the court of, that the 
accused elected to make a statement through his counsel, and 
he is not in any way bound to make any other explanation, or 
to make arr:, other.type statement. It wa,s purely his election, 
and the court will disregard the offer made by the prosecution 
to close the court, or have the court closed." (R 67-68) 

Yfhether the trial judge advocate•s words be interpreted as a suggestion 
that accused testify under oath in a 11 closed11 session, or that he give 
a more detailed unswom statement in a 11 closed11 session, his statement 
was improper, although apparently made in complete good faith. 11e think 
that a.ey prejudice which might have resulted from the statement was removed 
by the subsequent explanation and admonition by the law member and that 
under the circumstances accused's substantial rights were not infringed•

• 
7. Although the question of accused's sanity was not raised in the 

case, the court requested and received in evidence a report of a psychiatric 
examination or accused. The report showed that accused was mentally 
accountable at the time of the commission of the offenses and that he 
possessed the requisite mental capacity at the time of trial. 

8. Department of the Army records show that accused is about 37 
years and 6 months of age, married and has a 4 year old daughter. 

13 



l86 

Foll01ving graduation from high school in 1932, he was employed as a 
carpenter from 1932 until 1938 and as an automobile mechanic from 1938 
until 1939. He had service with the Kansas National Guard from 1933 until 
1939. He enlisted in the Regular Army on 24 July 1939, and served ~ontin
uously as an enlisted man until 30 October 1942, when he was conunissioned 
a Second Lieutenant, Army of the United States, upon graduation from 
Coast 1.rtillery Officers' C.:i.ndi'.iate School, Fort Monroe, Virginia. On 
22 Auzust 1945 he was promoted to the temporary grade of First Lieutenant, 
Ar:rry of the United States, and on 6 November 1945, he was appointed to 
the same grade in the Organized Reserve Corps, Army of the United States. 
From 24 January 1944 until l September 1945 he served overseas. He was 
relieved from active duty effective 10 December 1945. He reenlisted in 
the Regular Aruzy- (CAC) on 29 December 1945 in ·the grade of. Master serzeant 
and was discharged 23 July 1946 to accept a commission as a First Lieutenant, 
Arrey- of the United States, with date of rank from $ April 1946. From 9 
December 1946 until December 1948 he again served overseas. He is author
ized to wear the American Defense, American Theater, Asiatic-Pacific 
Thea.tee and the Victory Ribbons. During the period of 14 November 1942 
to 30 September 1947 he received three ratings of superior, nine of 
excellent, and one of satisfactory. From 1 October 1947 to 9 August 1949, 
his efficiency report ~m AGO Form 67-1) over-all ratings /OA.7were 072, 
055 and 056. On 3 July 1944, he was convicted by a generaI court-martial 
of being drunk and disorderly in a public place, in violation of Article 
of 1Jar 96, and was sentenced to forfeit ~150.00 of his pay. (In an "un
sworn statement" made "f'or mitigationit by accused's counsel following 
the findines, it was said: "He wants the court to know that in his entire · 
service as an enlisted man and officer to date he has never been brought 
before a court-martial, and also this applies to his time as an officer 
and goes further to the point he has never received punishment under 
the 104th ilrticle of 7far until these proceedings which the court is now 
hearing.:• (R 92)). 

9. The court was legally constituted and had jurisdiction over 
the accused and of the offenses. No errors injuriously affecting the 
substantial riehts of accused were committed during the trial. The Board 
of Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant confirma
tion of the sentence. Dismissal is authorized upon conviction of a viola
tion of Articles of War 61 and 96. 

9::At:~11A£tda , J.A.G.C.--r-1t.~.1.1...-~,..(~~~,-------
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DEPA...-qT:·.IBN'l' OF THE ARMY
CM 339585 Office of The Judge Ad~oca.t0 General 

THE JUDICIAL COTJ1lCIL 

Harbaubh, ~rm"m and Mickelwait 
Officem of The Judge 1..dvocate General's Corps 

In the roregoing case of First Lieutenant Earl L. 

Sexton, 01080577, Headquarters and Head1r..;.cqters Battery, 

68th Antinircraft Artillery Gun Battalion, Fort oliss, 

Texas, upon the concurrence of The Judge AdvoQate General 

9 Febru~"J' 1950 

l concur in the fore~oing action. 

~ 
E. H. JRA,.'\fiffiU 
Haj or Gencrs.l, CSP_ 
The Judge Ad-.ocate General 

( GCMO 1, Feb 27 1 1950.) 
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DEPARTMENI' OF THE ARMY 
Office of The Judge Advocate General 

· Wa.shineton 2.5, D.c. 

CSJAGH CM 339642 

UNITED STATES )
) 

ZONE COM!.'TAND AUSTRIA 

v. ) 
) 

Trial by G.C.M., convened at 
Camp Truscott, Salzburg, Austria, 

Corporal EUEL A. BOi'iLIN, PA ) 29-30 November 1949. Both: Dis
44042158, and Private ALBERT 
E. DERMOTT, RA 12283660, both 
0£ Heavy Tank Company, J.5oth 
Infantry. 

) 
) 
) 
) 

honorable discrarge, total for
feitures after promuleation, and 
confinement for life. 

OPINION of the BOARD OF REVIEN 
O'CONNOR, SHtJLL, and LYNCH 

Officers of The Judge Advocate General I s Corps 

1. The Board of Review bas examined the record of trial in the 
case of the soldiers named above, and submits-this, its opinion, to the 
Judicial Council and The Judge Advocate General. 

2. The accused were tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 92nd Article of War. -

Specification: In that Corporal Euel A. Bowlin, Heavy Tanlc 
Compan;y, J5oth Infantry, and Private Albert E. Dermott, 
Heavy Tank'Compariy, J.5oth Infantry, acting jointly and 
in pursuance of a common intent, did, at or near Glasenbach, 
Austria, on or about 12 September 1949, forcibly and 
feloniously, against her will, have carnal knowledge of 
Lily Derry, a female. 

CHARGE II: Violation of the 96tf?. Article of War. 

Specification l: In that Corporal Euel A. Bowlin, Heavy Tank 
Company, 35oth Infantry, in conjunction with Private 
Albert E. Dermott, Heavy Tanlc Compacy, 35oth Infantry, 
did, at. or nAar Salzburg, Austria, on or about 12 September 
1949 1 -wrongfully push Hildegard Burgstaller to the ground 
with his hands. 

Specification 2: In that Private Albert E. Dermott, Heavy Tanlc 
Company, 35oth Infantr;y, in conjunction with, Corporal 
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Euel A. Bowlin, Heavy Tanlc Company, 350th Infantry, did, 
at or near Salzburg, Austria, on or about 12 September 
1949, wrongfully push Anna. Schrock to the ground with 
his hands. 

Each accused pleaded not guilty to, and was found guilty of, the Charges 
and Specifications applicable to him. Evidence or one previous convic
tion by swmnary court-martial for violation of standing orders was intro
duced as to the accused Dermott. Each accused was sentenced to be dis
honorably discharged from the service, to forfeit all -pay and allowances 
to become due after the date of the order directing execution of the 
sentence, and to be confined at ha.rd labor at such place as proper 
authority may direct for the term of his natural life. The reviewing 
authority approved the sentences and forv1arded 'the record of trial for 
action under Article of Tar 48. 

J. Evidence for the prosecution. 

About 2200 hours on the evening of 12 September 1949, Hildegard 
Burgstaller, age 20, and her married sister Anna Schrock, age 24, had 
walked across the Karolinen bridge in Salzburg, Austria, when they were 
approached by the two accused, who appeared to be drunk (R 7,8,ll,16). 
The accused asked them where they were going and attempted to engage 
them in conversation. At first the two women did not reply but finally 
told the accused they were on their way home. Mrs. Schrock told 11 the 
taller11 accused /J5ermott7 that she and her sister lived at the "barracks 
Alpensiedlung, 11 and wouid like to be left alone. The accused stated 
they were stationed at Camp Truscott., Glasenbach (R 7,8,45). Mrs. Schrock 
and Miss Burgstaller stoppe~ at the bus station in Aspergasse but the 
accused 0 grabbedtt them and forced them to continue on. "The smaller" of 
the accused /Bowlin? stumbled several times, fall.lng off the sidewalk. 
Dermott., who-had hold of Mrs. Schrock, would then release her and assist 
his .companion. On one of these occasions the women endeavored to "escape" 
to the other side of the road but the accused "grabbed" them again. A 
military bus -passed the group and stopped for the accused but they did 
not board it (R 8,9). 

When the party had approached the gate to the stockade in the 
Alpensiedlung, Bowlin left in the direction of his quarters but Dermott 
called him back, whispered something to him, and he remained with the 
group. :Miss Burgstaller was trying to persuade Dermott to release them 
as she was very sick when Bowlin tried forcibly to kiss her (R 9). He 
_grabbed her on an II open wound" on her right shoulder and they engaged 
in a "real struggle." The accused attempted to take the women in the 
direction of the bridge and, while struggling, Bowlin and Miss Burgstaller 
fell to the ground. Bowlin looked for his hat and she pushed it over to 
him. She then went to the aid of her sister who was struggling with 
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Dermott but Bowlin pursued and seized her again. He had a doll and kept 
placing it in her arms while she repeatedly pushed it away. He became 
angry, threw the doll on the ground and struck her twice on the mouth 
with the back of his hand. She saw her sister running away. Summoning 
up the last of her strength she managed to evade Bowlin and ran about 
five steps away but he caught her by the hair and threw her to the 
ground. An Austrian policeman and Corporal James F. Leneel, a stockade 
guard, came to her rescue. She did not see Dermott anymore that evening. 
Bowlin, however, accompanied them to the gate of the stockade. Bowlin 
had a conversation with Corporal Lengel which Miss Bu.rgstaller did not 
understand and then ran to the woois in the direction of Glasenbach. 
After falling down several times, he disappeared from view. It was then 
about 2245 hours. Miss Burgstaller and Mrs. Schrock were taken to the 
"MPs" at Mozartstrasse (R 10,14). 

Mrs. Schrock corroborated her sister's testimony generally as to the 
actions of the accused. She further testified that Dermott tried to kiss 
her and threw her on the ground 1a couple of times.~ She cried out for 
help and the guard and "Mr. Yl'ieder11 came totheir aid (R 16-20). Both 
Mrs. Schrock and her sister denied making any attempt to obtain a pocket
book from one of the accused {R 15,21-22). 

Corporal Lengel testified that while he was on guard at the tank 
park, near the Zone Command Austria Stockade., between 2230 and 2300 hours 
on 12 September 1949, he heard screams and went to investigate, a civilian 
policeman accompanying him. Lengel found the accused Bowlin and two 
women. Bowlin cla~d one of the women had taken some of his money so 
Lengel had them accompany him to the guardhouse. The accused Dermott 
came on the scene about this time and Lengel. told him to leave because 
he did not know Dermott had anything to do with the incident. Bowlin, 
who appeared to be drunk, "took off" • Lengel knew he could find Bowlin 
at his compaey and made no effort to stop him. After ,escorting the 
policeman and the two .,,omen to the Officer of the Day, Lengel returned 
to his post {R 22-24). 

Mrs. Lily Derry, hereinafter referred to as the prosecutrix, testi
fied that she was a seamstress, 43 years of age, and a Rumanian of 
lfungarian nationality {R 34,46). For a long time she was married and 
taught piano. After she divorced her husband she had a clothing store. 
She had a daughter, 18 years of age, who was employed in Salzburg. The 
prosecutrix has lived most of her life in Rumanja and had left there on 
25 March 1949. At the time of the trial she was staying at the Gasthaus, 
Sandwirt, Salzburg. She planned to leave Austria in a short time, to 
join her brother in Buenos Aires (R 34-35). Pursuant to a prior arrange
ment to meet a family from her home town by the name of Balla, she went 
by train to Glasenbach, arriving about 2300 hours. Not finding the Balla 
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family at the station:, she obtained directions to the International 
Refugee Organization Camp from an Austrian policeman, 'Walter Ottmann (R 
59). She walked to the Salzach bridge and started to cross it but 
realizing that she was going away from the camp, she retraced her steps 
(R 36). 

Although it was quite dark: she noticed two soldiers running toward 
her (R 36,46). The pair seized her and, thinking that they planned to 
rob her, she offered them her handbag which they did not take. The 
soldiers jerked her about in a rough manner and she cried for help. They 
beat her on the head and pulled her of£ the road down into a meadow on 
the camp Truscott side oft he river. They tore off her coat and when 
she cried for help tried to strangle her. They tore her blouse to pieces, 
lifted her skirt and tore her panties. During all this time she was un
able to free herself. One of the soldiers, identified as "the brown one," 
held her hands while the other, "the .blond one," opened his trousers and 
forcibly had sexual intercourse with her. Several cars crossed the bridge 
and each time she endeavored to cry out, but they always 11 shut11. her mouth 
(R 35-38). 

The soldier who was holding her hands continued to beat her and 
endeavored to get her to take his penis in her mouth and in. her hands. 
After the first soldier completed his act of sexual intercourse with her, 
the 11 brown one11 forcibly had sexual intercourse with her wlµ.le his com
panion 9inched her breasts and held her hands. After the "brown" soldier 
finished, the prosecutrix thought it was all over, only to have both 
soldiers repeat the act. The prosecutrix knew that the act of intercourse · 
vras completed because she "felt that" inside her female organs (R 39). 

The prosecutrix was carrying a ham.bag containing a nieht skirt and 
a yellow undershirt. TJlen the soldiers left she found the handbag, the 
strap torn and the buckle torn off,in the grass a short distance away. 
After looking in the bag to see if her immigration papers for Buenos 

· Aires were safe, she walked to the Salzach bridge. At the second house 
at which she knocked a woman came to the door but refused to help her, 
directing her to the station (R 39-40). She went to the station, vroke up 
the stationmaster, explained what had happened to her and he called the 
gendarmerie. She called for a physician and the military police. A 
physician ca.me and examined her and she was taken in a jeep to military 
police headquarters. From there she was taken to the hospital where she 

· stayed four wee.'!(s (R 40,41). 

In the course of the struggle with the two ooldier!., the prosecutrix 
lost a ring, a knife and 150 Schillings. She identified Prosecution 
Exhibit 2 as the ring in question. An Austrian policeman returned the 
ring to her while she was at the hospital. She identified Prosecution 
Exhibit -4 as the handbag which she carr:ted at tho time of the assault 
(R 39-41). '.i'he jacket, skirt, blouse, brassiere, "combination" garment, 1x:nt.5.es, 
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and a jacket button, which she was wearil1g on tte night of 12 September 
were identified by her and marked for identification as Prosecution 
Exhibits 5 toll, inclusive. The blouse, brassiere and panties were 
torn, and the hutton pulled off her jacket, during her struggle with 
the two soldier::; (R 41-43). . · 

The prosecutrix identified both accused as the soldiers who attacked 
and raped her on the night of 12 September (R 44). She was positive of 
her identification of the 11 brown11 one (Dermott) (R 7,44,45). Durine· 
the pretri.al investigation of the case she was not certain of her identi
fication of the "blonde" one and asked that the accused. converse in order 
that she could listen to their voices. Because of her trainine in music 
she was then able to identify Bowlin as the other or 11 blondett accused (R
44-45).- On recross-examination the prosecutrix testified that she 
identified Dermott in a lineup of seven soldiers at the investigation, 
about three weeks before the trial. He was about the fifth soldier she 
scrutinized. The CID agent did not help her in her identification in 
any way (R 45-46). The prosecutrix said she wondered how she was able 
to identify even one of the accused because she vras "very much injured 
by this brain concussion. For instance my right eye is still blurred 
and I have this trembling in my hands" (R 47). · 

Walter Ottmann, genda.rmerie official, testified that on the night 
of 12 September 1949, he was on duty at Glasenbach station. He saw the 
prosecutrix about 1111:05 hours" when she came up to him arrl asked for 
directions to the DP Camp in Glasenbach. He saw her again about 0130 
hours in the station house at which time the right side of her face 
was swollen and there were 11 strangling marks" on her face or neck. Her 
blouse bore bloodstains and she was no longer carrying a parcel which 
he had observed when he· saw her for the first time. ottmann and a Mr. 
Duchet went to the area· the prosecutrix described as the scene of the 
incident. About 25 meters from the bridge Ottma.nn discovered a trampled 
spot on the grass (R 59-60). Franz Matejka, a genda.rmerie official, 
went to the same area on 14 Septemrer 1949 and found a white gold ring 
with two small beads and a greenish colored button. He identified 
Prosecution Exhibit 2 as the ring which he found and Prosecution Exhibit 
11 as the button. Matejka placed an 11 X11 and a nyu on a photograph (Def 
Ex A), at the places where he found the ring.and. the button (R 61,62). 

Pursuant to a call "from the Genda.rmerie," Dr. Norbert ?leixner went 
to the Glasenbach railroad station betrveen 0130 and 0145 hours on the 
night of 12 September. Upon arrivine there he examined an injured woman 
".{hose name, he was told, was Derry. The right part of her face was 
heavily swollen and there were signs of nstrangling marks" on her neck. 
·There were several serious lacerations inside her mouth and one tooth 
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was loose. She was very depressed and spoke scarcely a word. She did 
not tell him that she had been raped (R 28-30). 

Dr. HArbert Goetzinger examined the prosecutrix on the morning of 
13 September. His examination disclosed: 

"**that the whole right of the face was swollen; several lacera
tions of the· skin around the right eye with dark blue colored spots; 
and a part of the skin around the right eye was heavily swollen; 
also parts in the vicinity of the lower lip and chin. The left· 
lower cutting tooth was loose. Then there were some strangulation 
marks in the vicinity of the neck. The right eye was bloodshot and 
the tissues were bloody red. We confirmed the examination of the 
female sexual parts which was taken in the female section of the 
hospital. There were injuries at the female parts. The skin in 
that vicinity was dirty and there were small pieces of grass and 
soil inside the right leg and on the right leg there were other 
lacerations and bruises. There were marks of being scratches on 
both upper legs. There were parts of substance taken out of the 
femal parts of this woman and were made subject of a close examina
tion:- There was also a brain concussion of middle severeness. 11 

(R 31) 

Dr. Goetzinger identified Prosecution Exhibit 1 as a picture of the pros
ecutrix and stated it reflected her condition at the time the picture was 
taken. The picture shows severe discoloration around the eyes and lacera
tions about the face (R 32). 

Subsequent to Dr. Goetz:inger 1s appearance on the witness stand it was 
stipulated that if he were recalled to the stand he would testify as 
follows: 

11 In gynaecological respect there was an insignificant superficial 
excoriation of epithelium on the right labium pudendum near the 
entrance of vagina. The skin on the perineum and in the introitus 
was dirty, probably soiled by the earth, since smallest fragments 
of grass were found there." (R 47). 

Sergeant First Class Verna Tindell was charge of quarters in the 
Heavy- Tank Company on the night of 12 September and the morning of 13 
September 1949. About 012.5 that morning the accused came into the orderly 
room and signed in. Tindell told them to go to bed. They appeared to 
be 11 a little in-toxicated.'1 It had been raining that !light and there 
were mud splashes on their trousers belm-r their knees. There was some
thing of a light red color on the back of Bowlin1 s hand but Tindell did 
not notice any cut. The colored substance could have been lipstick (R 
25-27). 
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Mr. Patrick B. Brannen., a CID age11t, identified Prosecution Exhibit 
12 as a sworn statement made to him on 13 September 1949 by the accused 
Dermott. No threats, coercion or promises Vlere used to induce Dermott 
to make the statement. His rights were explained and the 24th Article 
of "Jar read to him before he gave the statement (R 49-50). Mr. Brannen 
further identified Prosecution Exhibits 13 and 14 as statements ma.de by 
the accused Bo-l'1lin., under similar circumstances, on lJ September 191.i9 
and 28 September 1949, respectively (R 50-51). Prosecution Exhibits 12, 
13 and 14 were received in evidence without objection by the defense, 
after the law member explained to the accused their right to produce 
evidence as to the circumstances surrounding the taking of the statements 
(R 53-54). The court was advised that the stat~ments., admissions or 
confessions of accused entered in the record should be considered only 
again~t the declarant, and not against the other (R 76). 

In Prosecution Exhibit 12 accused Dermott stated that on 12 September 
1949, Bowlin and he attended the carnival in Salzburg arriving there about 
2000 hours. Each won a bottle of cognac at the shooting gallery and after 
approximately an hour they departed for camp. At the large bridge near 
the military government building they met and talked with two girls. They 
walked with them to the bus stop located near the stockade and the Heavy 
Tanlc Company motor pool. The group conversed there for about twenty 
minutes and then Bowlin and Dermott left for Camp Truscott. They walked 
along a dirt road through the woods until they came to the one lane 
bridge extending across the Salzach river. 

11Standing near the bridge we saw a woman. At this time I was 
feeling my drinks but was not drunk. I asked this woman, 'Do 
you fuck?' The girl did not answer but grinned at us and made 
a come-on motion with her arm and started walking toward the 
woods. BOliLIN and I followed and caught up with her. All 
three of us then walked about a hundred and fifty yarns into 
the woods. Ba~IN told me that he wanted to have sexual inter
course with her first and I agreed. I waited on a dirt road 
which runs through the woods while BCNIT.IN went into the woods 
with the girl. About fivemi.nutes later BClTI.IN came out button
ing his pants. The girl did not come out with BC!NLIN. I then 
went into the woods and saw the girl half lying and hal.f' sitting 
on the ground with her dress pulled up to her stomach. She did 
not have a.eything on under the dress. I unbuttoned roy pants 
and underwear and took out "II'f3' penis. I then got on top of her 
and she took "II'f3' penis in her hand and placed it in her vagina. 
I did not kiss her nor did she kiss me nor did either of us 
say anything. We began the act of sexual intercourse and she 
cooperated fully. The act lasted about three or four minutes 
at which time I experienced an ejaculation. Immediately after
ward I got up, cleaned "II'f3' penis with a handkerchief the girl had 
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and, buttoning my pants, left her. I went out to where BOtlLIN 
was waiting and ·we went back to Camp Truscott. I did not at arzy 
time hit the girl or scratch her or abuse her in any way. ..ilt nc 
time did she offer any resistance to my advances." (Pros Ex 12) 

In Prosecution E>::.hibit 13 accused Bowlin, in general, relates a 
similar sequence of events. He stated that after he and Demott accom
panied the two girls to the area near the stockade the followine; occurred: 

n.,:- -~ I remember pushint; the girl I was vd.th and I think she fell 
to tte ground. I thirJ.<. she screamed v;hen she fell. DEHl~OT'l' and 
I had been drinkine and I rras a little drunk. I did not see 
DEREarT push the girl he was with at any time. Sgt AHRENS, the 
St;t of the Guard at the stockade came up about this time. DEi:-U,IOTT 
anri I left, inimediately. .,.. -~." 

Bowl.in described meeting "the rrnman" by i-1:e road near the bric.ge. He 
and Dermott walked with 11 the girl II about une hundred and fifty yards into 
the woods. At that point J·.e left Dermott. st.c:1.nding beside the road and 
,,ent into tr.e woods -vrith t.lie girl. He asked her if she ,;rnuld have sexual 
intercourse with him and she agreed to do so for the f;Urn of :::5.00. He 
look:ed thrcugh his billfold for the correct "change. 11 Slie said she i'iould 
find tbe money and i1e handed her the billfold. She removed some rnont~y 
but be did not know how· much. They then proceeded for about fifteen 
minul,es to ensage ;i.n se}..71al intercourse to tbe complete satisfc1.etion of 
both parti.cipants. Bmdin told the v:omo..n he would send his buddy to her 
and she agreod. He rejoir.etl De1,nott and advised h:.i.111 of U1e agreement, 
Dermott ,·rent into the woods and in approx~tely twenty .n.c..nutes returned 
-;·;ith the girl. After :Sowlin P..Xam:lned his billfold and discoverecl t.he1·e 
was no ruoney in it, he told Dermott the girl had taken it. Dermott asked 
ller for it. :--~hen she said she did not liave it Deroott st.ruck her in the 
face wit.h his fist. She said 11 to go ahead and bit and that she was not 
going t.o give it back. 11 After Derraott struck her again he and Bowlin 
returned to Camp. Bowlin added t.bat at the time the girl took tl.ie rriont:.1y 
from his billfold she gave him seven Austrian schllline~ -;·:hich he later 
t,ave to ::r. Brannen of the CID (Pros Ex lJ). 

In Prosecution Exbibit 11' B011lin states that. the 1roman wil.Hi~ely 
engaged in se).-ual inte!'ccur8e ,rith him. Upon rejoir.i11g Dennot.t a.nu. 
examinin~ his billfold he discovered that he 11·aas mi.ssinc; seventy tlollars.n 
He he3.rd Dermott ask the '.'Wman for tho money and saw Dermott ~trike her 
tvrice with his risbt r.:and but 

11 I got so drunk so 3uc.de11ly at thn.t time that therH v,as notl'd.ne 
I could do to stop him. I called to DEB.Mar7 to come on .s.nd then 
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I staggered up the road towards TRUSCOTT. DEFUi!OTT did not answer 
me when I called. I ;vent on up the road. I was so drunk at the 
time that my mind would just come and go. I know I passed out 
and when I came to I was lyine on the grass over the bank near 
the back eate of Camp Truscott and. :DERMOTT was washing my face 
with wet grass. DE..1MOTT told me at this time tha.t he had screwed 
the woman too. DERMOTT helped me into camp and on L"r1to the com
pany orderly room. At this time I was more sober and I s~oned in 
myself. At the time I signed in the orderly room clock showed 
it was 2400 hours. I then vrent to bed. I would also like to 
add that after DERMO'.rT hit the woman a second time she started 
off do7TI1 the road in the direction of the stockade. I don't 
know whether he went after the woman again or not. I don't know 
whether the woman we screwed was the same one I saw at the civilian 
hospital in Salzburg or not. 11 (Pros Ex 14) 

Brannen identified Prosecution Exhibit 1 as a photograph of the 
prosecutrix taken at his direction by ~he salzbur~ Criminal Police on 
15 September. He was present at the time the photograph was taken and 
it reflected a true representation of her at the time. This exhibit was 
received in evidence by the court over the object.Lon of the defense (R
52). Brannen further identified the folla«ing prosecution exhibits as 
items of clothing which he ha.d received from the prosecutrix: jacket 
(Pros Ex.5); skirt (Pros Ex 6); blouse (Pros Ex 7); brassiere (Pros Ex 
8); "combination" or slip (Pros Ex 9); panties (Pros Ex 10) (R 53-54). 
Each of the above items were in the same condition at the time of trial· 
as when he took them from her. They were taken to the CID office, listed 
in the property book, placed in the property room and later taken to the. 
Pathological Department, Salzburg Hospital, where an analysis was requested 
of any stains that might appear. It was stipulated that if Professor 
Dr. H.K. Barrenscheon, a chemist qualified to analyze "blood and stains,n 
were present he would testify that the jacket, blouse and panties, on 
chemical analysis, revealed blood stains, and the skirt and slip revealed 
both blood and grass stains (R 48). Prosecution Exhibits 7 to 10, 
inclusive, were received in evidence over the objection of the defense 
(R 5li-55). Prosecution Exhibits 5 and 6 were received in evidence with
out objection (R 63). Prosecution Exhibit 4, ·a brown leather purse or 
handbag, was also received in evidence (R 54-55). 

On cross-examination,, Brarmen stated that the accused readily agreed 
to giving their written statements (R 56). When Brannen was assigned to 
investigate the alleged rape case, he investigated the military police 
blotter for similar crimes which might ha.ve been committed about the same 
time. His examination of the record disclosed the assaults on Miss 
·Burgstaller and Mrs. Schrock. He investigated that report as a possibly 
related incident and this led to the American guard, and, in turn, to 
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Dermott and Bowlin (R 57). Brannen described the method employed in 
placing the accused in a lineup of seven soldiers. There was only a 
small room available. He told the two accused not to arrange themselves 
in the lineup with the soldiers until the door was closed as he had no 
desire to know where they placed themselves in the lineup. He stated 
that he did not place his hands on anyone. The prosecutrix had no diffi
culty in identifying Dermott. He did not see her identify Bowlin (R 58). 

4. For the defense. 

After ravine their rights as witnesses explained to them by the law 
member, both accused elected to take the stand and testify under oath 
(R 71,74). 

Accused Bowlin stated that he and Dermott left the carnival after 
win.,ing a bottle of cognac and some dolls. They carried these items with 
them as they walked up the ma.in road. They met two girls walking in the 
same direction. He went to the side of one girl and Dermott to the side 
of the other. The girls said it was 11 0.K!' to walk along with them. He 
gave one of the girls some of the toys he had won and Dermott and he drank 
the bottle of cognac. He became a "little drunk" and kept wandering out 
into the road. His girl companion brought him from the road and put her 
arm around him so he would not get off the sidewalk. As they neared the 
stockade she searched his hind pocket and he pushed her out of the way. 
She shouted for the police, the guard came, and he heard someone say "take 
off Bowlin." He went up a dirt road towards Truscott a short distance 
and then returned. Someone else advised him to leave. In going up the 
road the second time he was rejoined by Dermott. At this time it was 
about. 11 :.30 p.m. He then saw "this VToman" on the other side of the 
bridge standi~ on the little road which leads into the woods. In 
response to Bowlin's inquiry she said he coulg go walking with her. They 
walked towards the stockade and "she began to proposition /Ji½[/, feeling
/fiiJ:ri/ up. 11 Bowlin asked her 11 hmv much mc>ney for intercourse and she 
said five dollars." This was agreeable with Bowlin. Because he was 
excited or clwnsy he -.·ras unable to extract the money from his billfold. 
She offered to help him and he handed her the billfold. Bowlin could ri.ot 
recall hO'lv much she took out. They then proceeded to eneaee in se.."rual 
i."ltercourse in which act she cooperated fully. Bowlin then rejoined 
Dermott. Upon checking his billfold he discovered that all of his money, 
$70.00, was missing. Dermott, went over to the woman and asked for the 
money. Dermott stru.ck the woman. She said. she would not return it and 
:Jermott struck her again. Bowlin 11began to get pretty drunk" and suggested 
to Dermott that they "go home. 11 He wandered across the bridge tnwards 
camp and blacked out. Dermott aroused him and helped him to the orderly 
room. Bowlin was "pretty sober11 then. The ti.me was 2400 hours (R 71-73). 

10 



Bowl:in testified further that there v,as quite a bit of light during 
the time he was with the woman and he estimateJ her age at not less than 
19 and no more than 21. He had observed the prosecutrix on the stand 
and she was not th1~ vrom.an ,nth nhom he had intercourse (R 73). Bowlin 
recognized the bridge in Defense Exhibit A. The place where he had 
interc01.1rse was across the bridge tcrwards Salzburg and to the left to
wards the stockade a distance of "approximately a quarter of a mile, 
som,~thine like that" (R 73). On cross-examination Bowlin testified that 
the first ~Go girls he met the evening of the carnival did not take any 
money from him. He did not recover his $70.00 (R 74). 

Accused Dermott testified that on the night of 12 September 1949 
Bowlin was drunker than he and staggered frequently. In general he 
corroborated Bowlin 1s testimony as to the events of the evanine. He 
stated he had intercourse with the woman they met. After Bowlin told 
him the woman had taken his money, he tried uns-...1ccessfully to recover 
it. :·,nen she refused to return :it. he hit her twice. 11 /He7 didn't hit 
her hard." He left her and found Bo7llin "passed out11-about five feet 
from the back gate. He took him to the creek, washed his face, brought 
him into camp and sobered him up. The clock indicated 2400 hours at the 
time they signed in. The Charge of Quarters told them to go to bed,which 
they did. The girl with whom they had intercourse was taller, heavler 
and much younger than the prosecutrix (R 74-75). 

At the lineup in the hospital, the prosecutrix at first did not 
identify Bowlin. She observed him three or four times and was having 
difficulty when Bramen·put his hand between him and the other men in 
the lineup and "more or less separated us and then pointed to me and 
said that is the one" (R 75). 'v';'hen shown Defense Exhibit A, Dermott 
recognized the bridge :in the photograph. He placed the location of the 
incident he had described "on the other side of the river and up a dirt 
road leading to a road towards Salzburg." The intercourse with the 
worran did not occur in the place identified by marks placed on the exhibit 
by the prosecution vlitness (R 76). 

Captain Don.3.ld A. Soll testified that he was counsel for the accused 
at the pretrial investigation. He was present when the sisters Burgstaller 
and Schrock testified through an interpreter. He inferred from the answer 
made by the one woman that she remembered that the other ma.de a gesture 
toward the pocket o.f the soldier who was walking with her. The prose
cutrix identified both accused in his presence. He did not recall her 
asking that one of the accused speak in order to hear his voice (R 65). 

Sergeant Joseph G. Chess testified he was in a lineup with the 
·accused for the CID agent, Mr. Brannen. The lineup was in an Austrian 
hospital in Salzburg and six to eight men were present. The prosecutrix 
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identified accused Dermott but not Bowlin. On a few occasions Mr·. 
Brannen was · behind the line of men and arr~ged them in different posi
tions (R 65-66). Chess testified further that he had been Bowlin1a 
platoon sergeant since M3.rch of 1949 am had f 01100 his performance of 
duty to be excellent. Bowlin never came to his attention as ~ing a 
trouble maker, belligerent or pugnacious, nor had he been in trouble 
with women prior to the offense for which he was on trial (R 68). 

Sergeant First Class Lewis c. Raines testified he had known Bowlin 
for approximately six months. Bowlin1s performance as a soldier was 
excellent and he did not know of a case wherein Bowlin had been a sex. 
offender, nor bad he ever been a trouble maker, belligerent or pugnacious 
(R 67). 

Captain IJ.oyd E. Nobles testified he was Bowlin1s company commander 
from February 1949 until 1 August 1949. To his knowledge, Bowlin had 
never been involved in any sex offenses, nor in the molesting of' women. 
He promoted Bowlin to Corporal and considered his performance of duty 
excellent (R 69). 

Captain Charles P. Parrish testified he bad been accused Bowlin1s 
commanding officer for the preceding three months. Bowlin had not been 
involved in any sex offenses, was not belligerent and was a very good 
soldier (R 69-70). 

5. The accused have been found guilty of rape as alleged in the 
Specification of Charge I. nRape is the unlawful carnal knowledge of a 
woman by force and without her consentn (MCM, 1949, par. 179b). The 
competent evidence sustains every element of the offense. The record . 
shows that the accused forcibly accomplished sexual intercourse with 
the prosecutrix despite the great and continuous degree of resistance 
offered by her. 

The accused admitted having sexual intercourse with a woman on the 
night in question and in the general area where the rape occurred. They 
contended, however, that the person with whom they had intercourse for 
an agreed price consented willinely -and cooperated fully in the act; 
further, that the person with whom they had intercou.cse was not the 
prosecutrix but a much younger woman. 

:J:t was established that Lily Derry, the victim of the rape alleged, 
was in fact raped at the time and place indicated in the Specification 
of the Charee. The condition of her.clothes and belongings, as well 
as the physical injuries she suffered, reflected the nature of her 
resistance and the vicious character of the attack upon her. Medical 
examinations of the pro secutri.x on the day following the offense disclosed 
injurie-s to her vaeina. 
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The accused, admittedly, '\'iere in the area at the time the rape 
occurred. Shortly before they had been engaged in an assault and battery 
upon two Austrian women. If their activity had not been :interrupted by 
the timely arrival of an armed guard, their actions :in that incident 
might have culminated in rape. A.fter this incident the accused met a 
woman and had sexual intercourse. Further, accused Dermott struck the 
woman, at least twice. r1e experience no doubt that both the .prosecutrix 
in her testimony and, accused in their pretrial statements and in their 
testimony, were discussing the same incident. The coir...cidence of time 
and place, when considered with her manifest injuries, her identification 
of accused Dermott by sight, and accused Bowlin by the sound of his voice, 
and her story of what occurred that nit;ht, leave no doubt as to the identity 
of the accused (CM 325571, James, 74 BR 342, CM 317526, McClellan, 66 R~ 
355). 

Accused have also been found guilty of assault and battery. The 
evidence conclusively sho-1;s that at the time and place alleged, accused 
Bowlin wrongfully pushed Hildegard Burgstaller to the ground and accused 
Dennott wronefully pushed Anna Schrock to the•ground, and warrants the 
findings of guilty of Charge n and the Specifications thereunder. 

6. Accused Bowlin at the time of the commission of the offenses was 
23 years of age. He had prior service of one yea:r, nine months and five 
days. His current enlistment extends froo, 1.5 May 1948, and presently he 
is serving in the u. s. Zone of Austria. His AGCT score is n43u and he 
has no record or time lost under Article of Wa:r 107. He has had two 
punishments under AV{ 104, both for· AWOL. His company commander rates 
his character as good and his attitude towards his duties as excellent. 
He has no record of previous convictions by courts-martial; 

Accused Dermott at the time of the commission of the offenses was 
22 years of age. He had prior service of three years, five months and 
two days. His current enlistment extends from 14 October 1948, ani 
presently he is serving in the u. s. Zone of Austria. He has lost no 
time under Article of -:Wa:r 107, and has had no punishments under Article 
of War 104. His AGCT score is 105. His compaey commander rates his 
character as poor and his attitude towards his duties as unsatisfactory. 
He was convicted by Summary Court-Martial on 10 February 1949 for wrong
fully appearing at Marburg, Germany, without proper authority. 

7. The court was legally constituted and had jurisdiction of the 
persons and the offenses. No errors injurlously affecting the substantial 
rights of the accused were committed during the trial • In the opinion 

·or the Board of Review the record of trial is legally sufficient to 
support the findings of guilty and the ·sentence as to each accused, and 
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to warrant confirmation of the sentence as to each accused. A sentence 
to confinement at hard labor £or life is authorized upon conviction of 
rape in violation of Article of War 92. 

_,.,_.......,__~-+-"WL:lc· , _____, J.A.G.C...................
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CM 339642 

DEPAR1'MENT OF THE Am4Y 
Office of The Judge Advocate Geaen.1 

fBE JUDICIAL COUllCIL 

Harbaugh• Bron. and JfickelwJ.t 
Of'tioers of The Judge Advocate General'• Corp• 

In the toregoing case of Corporal Euel A. Bowlin. BA 

4404215P. and Pr1nte .Albert E. Dermott. RA. 1228S660, both 

ot Heavy Tank Company. S60th Illfantry, upon the ooncurrenoe 

ot The Judge .1dvooaw General the aen:teDOe as to eaoh aoouaecl 

1• oontirmed and 11111 be oarried. into anoution. .l Umted. 

17 February- 1950 

I OOllo\lZ' in th• toregoing action. 
Under the direction of the Acting 
Secretary of the Army, the term of 
confinement as to each is reduced 
to twenty (20) years. 

Gm:,Y.ir~ 
B. L BRADOI 
Xajor General. USA 
The Judge .&dY•oate Gen.ral 

%(J.?~i ;9677 

( GCMO 18, 21 ~arch 1950). 
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DEPARTMENT OF THE .ARMY 

Offioe of The Judge .Advocate General 
Washington 25, D. c. 

CS-JAGK - CM 339658 

UNITED STATES ) UNITED ST.ATES .ARMr. EUROPE 
) 

v. ) Trial by G.C.M., oonvened at 
) Heidelberg, Germany. 17-18 November 

First Lieuten.anb ALBERT SIDNEY ) 1949. Dismissal. 
ANTIDNY. JR., 0-2020098, 7809 Sta-) 
tion Complement Unit• WO 403, ) 
u.s• .Army ) 

OPINION of tm BO.ABD OF REVDM' 
MoAFEE. BR.ACK and CURRJEi 

Offioers of The Judge .Advocate General's Corps 

1. The reoord of trial in the oase of the offioer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to the Judioial Counoil and The Judge .Advocate General. 

2. Tre aooused was tried upon the following oharges and speoifioa
tions a 

CHARGE I& Violation of the 95th .Artiole of War. 

Speoifioationa In that First Lieutenant Albert s. .Anthony. 
7809 Station Complement Unit, did. at Rhine .Ammunition 
Depot, .APO 403-A, on or about 19 .August 1949, dishonorably 
abuse the authority vested in him as an offioer of the 
United States .Army, by wrongfully and wilfully solioiting 
and obtaining, for his personal use, from Continental Allied 
personnel then under his command, the sum of seven hundred 
and twenty Deutsche Marks (720 DM), and a.bout fifty-four 
(54) cartons of oigarettes. 

CHARGE IIa Violation of the 96th .Article of War. 

Specification la In that First Lieuten.anb Albert s • .Anthony, 
***, did, at Rhine .Ammunition Depot, iJ?O 403-A. on or about 
1 .August 1949, gamble ,-;ith enlisted men, to wit a Sergeant 
I.eRoy c. 1a11er, Sergee.nt James R. Dallas, and First Sergeant; 
I.wle O. John.son, to the prejudice of good order and military 
discipline. 

Speoification 2 a In that First Lieutenant .Albert s • .Anthony, 
***, did, at Rhine .Ammunition Depot, .APO 403-A. on or about 
31 .August 1949, gar.1ble with enlisted men, to wits Sergeant 
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U)Roy c. Miller, Sergeant James R. Dalle.s, and First 
Sergeant Lyle o. Johnson, to the prejudioe of good order 
and military disoipline. 

He pleaded not guilty to and was found guilty of all charges and specifica
tions. Evidence of one previous conviction was introduoecl. He was sen
tenced to be dismissed the service. The reviewing authority approved the 
sentence and forwarded the record of' trial for action under Article of War 48. 

3. Evidenoe for the Proseoution 

Specification and Charge I 

It was stipula.ted that -

"••• from. on or about 15 .August 1949 to on or about 15 
September 1949, the 9Gth Labor Supervision Company was an 
organization oomposed of one United States .Army of'fioer and 
five United States .Army non-commissioned officers, whose 
primary function was to supervise the aotivities of the 
4227th Labor Servioe Compaey which was an organization com
posed of' about one hundred and f'i:f'ty Polish nationals, in
oluding of'fioers, non-commissioned officers, privates and 
reoruits. 11 (R 8) 

The 4227th Labor Service Company was doing guard duty at the Rhine 
Ammunition Depot .APO 403-A (R 9, 15,18). 

At the time the offenses, charged herein, were alleged to have been 
committed the accused was the commanding officer of the 96th Labor Super
vision Company. 

Captain Stanislaw Hacidewioz was the Polish commanding officer of the 
4227th Labor Service Company, a civilian guard company. .About the end 
of July 1949 the accused stated to Captain Ha.nkiewioz that he was in need 
of money ani that he wanted to borrow· money from the men in the 422 7th 
Labor Service Company. Captain Ha.nkiewicz told the accused that the men 
in the company did not have any money at that time. .About fifteen days 
later the accused showed Captain Ha.nld.ewioz a bill for repairs on an 
automobile and stated that if he did not get the money to pay for the 
repairs he would lose his automobile. On 16 .August the accused toll 
Captain Ha.nld.ewioz that he would like to get all of the men together "and 
see if he could borrow money from them *** about the loan." 

.A8 a. result of' the last conversation between the accused and Captain 
Ha.nldewioz "there was a meeting, 11 at which time Captain Ha.nld.ewicz told 
the Polish officers that the accused wanted to borrow money .from the 
company. The aooused spoke to the Polish "nonooms 11 through an inter
preter (R 9-11). 
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Sergeant Josef' Zwolak, supply sergeant and interpreter of the 
4227th Labor Servioe Company, a.oted as interpreter between the aocused 
and the noncommissioned offioers of the 4227th Labor Service Company 
on or about 15 .August 1949, and the following ooourreda 

0 Q Now, on or about 15 .August 1949• did you have oooasion 
to talk with the aocused about any matter? 

A (The Interpreter) They talked together. 

"Q What was that conversation about? 
A .About a loan to take the oar out of the garage. 

11 ~ Yfuat did the accused sa:y al:>out that loan? 
A At the present he asked. for their help to- get his oar. 

"Q By 'their help' what do you mean? 
A For a loan oF money through the company. 

"Q What, if anything, did you tell the accused? 
A I told the Lieutenant; that as company commander he oan 

do what he wishes. 

"Q For whom did you interpret, to whom? 
A In the name of Lieute:o.a nt .Anthoey to the squad leaders. 

To the squad leaders. 

"Q "V'Jha.t did Lieutenant .Anthoey tell you to tell the squad 
leaders? 

A In the best manner to get the loan and to get the oar 
from the garae,"8. 

"Q Did the acoused .state how much of a loan he wanted1 
A F..e didn't state how much money was needed. 

11¼ Did he state how much he would like to have from each man 
in the company? 

A He has not. 

uQ Did you explain to the squad leaders what the accused 
asked you to explain to them? 

A (The Interpreter) He explained them. 

"Q Ylha.t did you explain to them? 
A The Lieutenant asked for a loan and that he was leaving 

to .America, and that he would like to take the oar with him. 
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IIQ Did he say anything about when he would repay the loan?. 
A If' he could, he will pay before he ~e.aves to .America.. 

"Q What action was taken in the company as a result or the 
accused's request for a _loan? 

A They gave a sum or money and some cigarettes. 

"Q What did they do with those cigarettes and that money? 
A It was given to Lieutenant AD:thoey. 

"Q Who gave it to Lieutenant Anthony? 
A I, myself, gave it to him. 

"Q Where did you get itf 
A From the squad leaders. 

11Q ?fas e:ny record made of the men who had contributed to 
thi13 loant · 

A There was a list made. 

"Q. Who made it 1 
A (The Interpreter) Sergeant Zwolak did. 

(ThQ Witness ) I did Iey"S~lr. 

'*Q What did you do with that list? 
A I took the list to Lieutella.Ilt Anthony for his signatlll"e, 

-and then I took it to the oompa.ny command"r - to the First Sergeant, 
the Polish First Sergeant • 

0 Q In what form was the money which the tent leaders brought; 
to youf 

A Deutsch.em.arks. 

11Q How many Deutsohemarks did they bring you? 
A Somewhat over one thousam. 

•Q Haw- I!lailiY'·oigarettes did they bring you? 
A Fifty-four and a half oartona of cigarettes • 

"Q At the time the aooused requested the loan from the men 
in your company, did he say aJ:111;hing about oigarettest . 

A He told me it could be either money or cigarettes.• (R 19,20) 
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Lista were made which showed the names of the men contributing to 
the loan and the amount eaoh contribul:ied. When a man gave a carton of 
cigarettes the list showed that he gave 20 Deutscbemarka • 

The lists of names mentioned by Sergeant Zwolak were identified as 
Prosecution Edd.bits 1-A through 1-K l.nolu.sive and reoeiTed in evidence 
witboul:i objection. Sergeant Zwolak testified that the signature on each 
list was the signature of the accused. Eaoh list contained the typed 
statemema •1 have the above amount received,• followed by the signature, 
• A,. s . .Anthony, Jr.• These exhibits •bow 91 names with a total of 1810 
Deutschemarka received by the accused (R 19-22, 26-28; Pros Bxs 1-A 
through 1-X). 

The members of the 4227th labor Service Comp&DY were paid on the 
16th or 16th of August 1949 am the loan was made on the 17th or 18th 
of .AJJgust 1949. A Polish •private• receives 160 to 170 marks per month. 
$5.00 in scrip, together with food, clothing and housing (R 17,24,25). 

The men of the 4227th Labor Service Company were displaced persons 
aDd most of them had tiled applioations to emigrate to other countries. 
&dg-ation applications are hal'.ldled by an imependent emigration oenter 
at Mannheim, Ge~. This center, however, sends the applioations to 
the Supervision Company 11and they attend to the matters and send it back 
to them,• ·am •Every oornrnendi ng off'ioer of every supervision compaJJiY has 
an opinion of the men and he oan decide whether he can go or not.• At 
the time the loan was made there was no talk about preventing people from 
emigrating. Captain Hanldevrioz also stated, • AB well as I know, the 
lieutenant baa not kept aey-one from going to America• (R 16-17). 

It wu stipulated that a 

• ... by orders dated 19 .AJlgUSt 1949, &idelberg Military 
Post, the accused was relieved from bis assigmnent at the 
96th Labor Se~ce Company, AFO 403-A, and assigned to the 
Seoond Infantry Division, Fort lswis, Washington; that he 
was ordered to report to Bremerhaven for prooessiDg prior 
to return to the Zone of Interior not later than 18 September 
1949; that on 21 September 1949 orders were issued by the 
7749th Staging Area, Bremerhaven, returning the aooused to 
the 7809 Station Complement Unit, :&idelberg Military Post, 
with an EDCMR of 1 October 1949. 11 (R 28) 

On 16 September 1949 there was a roll oall ot the 4227th Labor 
.Service Compa.IJ.Y', at which time the accused said •goodbye to everyone.• 
A second roll call was held •just for the people .who loaned money. st 

The accused told these men that he was unable to repay the money but 
when he returned to .Amerio a he would try to pay them with presents am 
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gifts. Some men ha.d left the oompacy- bef'ore the aocused departed f'or 
Bremerhaven am these men were paid by the aooused. Some of these men 
were paid in cash am several of' them took a radio as p~ent of the 
amount due them. By 6 or 7 0otober _1949 all of' the men were repaid the 
money loaned to aocused (R 13, 22-24). 

In May of 1949 the aocused had his automobile repaired by IIAutohaus 
George von Opel and Company," at Of'fenbaoh, Germany. The charges for 
the repairs and a horn amounted to 4037 marks and 5 pfennigs. On 5 
September 1949 the accused paid on this account 386 marks and 5 pf'ennigs, 
am on 15 September 1949 he paid an additional 100 marks. On 6 October 
1949 the aocused sold the automobile to Autohaus George von Opel and 
Company for the sum of 5151 marks. From the prooeeds of' this sale the 
acous ed ts aooount with the company amounting to 3551 marks was paid 
and the aooused received 1600 marks (R 50-53). 

Specifications 1 and 2 of' Charge II 

On l .Au.gust 1949 Master Sergeant Lyle o. Johnson, Sergeant James R. 
Dallas, both of the 98th Labor Supervision Company, and Sergeant LeRoy C. 
Miller of the 96th Labor Supervision Company were playing poker in the 
mess tent used by their organizations. The game began about 7z00 p.m. 
am continued untll about 6100 a.m. .About three hours after the game 
started the aooused entered the mess tent and he was "invited to play 
oards with us. 11 The aocused joined the game and played poker with them 
until after 5100 a.m. They were using chips valued at twenty-five 
cents, fifty oents,alld om dollar. On this oooasion Sergeant Miller lost 
approximately $200.00 (R 29-32; 35,36,39,40)• 

.on 31 .August 1949 Sergeants Johnson, Dallas and Miller were again 
playing poker in the mess tent when the accused entered the tent. The 
accused was again invited to join the game, which he did. This game 
lasted until two or three o I olook in the morning. The value of the chips 
on this ocoasion was the same a.a on l .Au.gust 1949. On this occasion 
Sergeant Mill~r lost approximately $100.00 (R 31,32,36,37,40,41). 

4. For the Defense 

On 23 .Au.gust 1949 First Lieutenant Frank mward Gettner reported 
to the 96th Labor Supervision Campany as a replacement; for the aooused 
as company oommemer. The off'ioers or the oompaJJ¥ were quartered with 
the enlisted men in tents am the of'f'ioers am enlisted men ate in the 
same mess hall. Lieutenant; Anthony left tm oompany shortly a:f'ter he 
was replaced by Lieutenant Gettner. Before leaving the station the 
aooused gave IJ.eutenanb Gettner the title and. insurance papers on his 
oar. He also told Lieutenant Gettner that he would send him money every 
month to be converted into marks and paid upon his debt to tm garage. 
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When the debt against the oar was paid Lieutenant; Gettner was to sell 
the automobile am use the money to olear the accused• s debts. The ac
cused did not give him a list or the debts he owed but was going to 
mail him such a list. Later the accused called Lieutenant Gettner on 
the telephone from Heidelberg and requested the return of the papers 
pertaining to the automobile (R 44-46 ). 

The accused was advised of his rights as a witness and elected to 
testify in his own behalf. 

He stated that his birthplace was Little Rook, .Arkansas, and that 
he would be 30 years of age on 25 November 1949. He graduated from high 
school and was working for Momgomery Ward when he enlisted in the Air 
Corps in May of 1941. Af'ter recruit training he was stationed at an 
air base on the Mojave Desert until October 1943 when he was sent to 
Camp Kilmer. He went to England from Camp Kilmer and from England to 
France in August of 1944. Early in 1945 he applied for Of'ficers Candidate 
School. He was a staff sergeant at the till8 of his application. He 
graduated from Officers Candidate School and was oommissiomd in Jtme of 
1945, a..f'ter four years and one m.ont;h of service as an enlisted man. & 
was sent to a replacement depot where he was assigned to duty on Okinawa. 
He spent approximately five months on Okinawa am returned. to the states 
where he was stationed with the Fi.f'th Infantry Division at Camp Hamilton, 
Kentucky. In .August 1946 he was notified to report for overseas assign
ment and sent; to Europe. He spent about 14 months with ,various labor 
Supervision Companies including the 96th Labor Supervision Company. He 
waa on detached service with the Berlin air lift at Rhine-Main for four 
or five months. From February 1949 to Jlme 1949 he was at Hanau as an 
executive officer of a labor supervision company. In June 1949 he was 
informed by the Labor Supervision Center in Frankfurt that they were 
sending a company to the French Zone and, sinoe he had been with the 
company before, he was asked to take over the company. He was the only 
officer with the oompaey. There were no separate quarters for officers 
and he lived in the same tent with the enlisted men of his oompaey alld 
the adjoining company. In regard to the offenses charged herein he 
testif'ieda 

stQ Lieutenant;, will you explain to this court the condi
tiom under which you obtained a loan from some of' the members 
of your organization? 

A Before - while I was still in Frankfurt I had put; 
my oar in the garage in Offenbach for repairs. I had a comraot 
with the German garage that they would do the work that I had 
requested for three thousam marks. I had it in writing from 
the foreman and signed by the -- I suppose he was the chief. 
He wasn't the man that owned the garage, but he acted in his 
place. Before I could -- or rather, the oar was not to m::, 
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knaW'ledge oompleted - the job was not oompleted when I left 
Fra:old'urt, and after I got to RAD it wasn't very easy for me 
to get ba.ok up to Frankfurt in order to make arrangements with 
th:lm, and while I was a.t RAD I reoeived two letters from the 
firm, notifying me that the oar was finished am. that they would 
like payment. Well, I knew I would be goiDg home shortly, and 
I didn•t want to. see this German garage get the automobile. I 
further saw that I wouldn't be able to· get that many marks and 
p~ off tm oar, and I stood to lose it to this German firm. 
Then I reoeived a bill from them. That bill was tor i'our thousaIJd 
marks instead of three thousand. At one time we were -- I was 
in a conversation with several of the Polish men in my company 
am we were tal.Jd.:cg, aild I said "Well, it looks like the only 
thing I can do is just borrow some money from you boys and get 
the oar out ot the garage.' This was not one of the times I 
mentioned it to the oapta.in, bub just a remark made, with no 
intention of borrowing money at that time, but I thoughb that 
was the only possible solution to get the oar _.ut; before I went 
home. And I mentioned it to thB captain later .,:oa.· and he told 
me the men had not been paid in quite a while, but he felt that 
at a later date it might be possible for me to get the money fr<lll 
the men, beoause he telt ·sure all the men in the oompany would 
want to help me out, and a.t a later date I asked him about it. 
This was the month - this was in the latter part of .August, am 
he said •We Will talk to the non-oommiasiomd officers a.bout it.• 
At a meeting that was called of the noncoms and the offioers, in 
which we discussed the transfer~ promotion and demotion of i~om
petenb people we had in the oomp~, at the oloae of the meeting 
tbs ca.pi;ain told the men about the loan. He asked the squad 
leaders and the platoon sergeants what they thought of tbe idea. 
At that time, though I don't recall it specif'ioally, aooordillg 
to previous test~ I talked to. them Jll1"8&11'. The conversation 
in regard to the loan did not, to the best of my Jcnovrledge, last 
over five or six minutes. All the men present were - they kDIW 
my position even before tm oaptain mentiomd it to them, with 
regard to the automobile, a.Di they were all in favor of it, and 
they aaid they- kDsw the men in tbs oomp~ would help me out. 
I kllBII' when I borrowed the money from them that tm money- would be 
paid back and this ~ I told them that it would be in tm form ot 
a loan a.ni to show them that I didn't inteJJd -tso take the money 
and not return it, I signed several reoeipts wbioh have already · 
been presented, to slor them that I meant to keep my wora in 
regard to pqing tm loan baak. In Saptember, around the 14th 
or 15th, I had received my orders to report to Bremerhaven on 
the 18th. I told the captain that I wasn't goiIJg to be able to 
rq the men baok before I left, although I had al.re~ gi'nn 
one of the :men a radio in an a.greem.enb with eiglm of the man 
that worked for me in the motor pool. They wmt;ed & radio tor 
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their tent, and sinoe I oouldn1t oarry it along with me, they 
a.ocepted that as payment tor their part of tm loan. I told the -
I talked to the other men the morning I was to leave, aDd talked 
to the oompaIJiY as a whole. I said I appreciated their efforts 
and everything they had doDS for me, not in regard to the loan, 
but in regard to tmir duties and responsibilities, and after 
this meeting I talked to some of the men - or most or the men. 
that is - that had let me have, or had partioipa:bed in the loan. 
At this time I explained to them that I wouldn't be able to get 
tm oar out; before I left for the States. They - the Polish 
people are not only generous, but they are - they have a olose 
feeling for anybody that they figure is a good friend, and they 
wanted to laugh it off and sa:y •Forget a.bout itJ twenty marks 
don't mean aeything to me.• I told them no, that wasn't the wa:y 
of it. that I had borrowed the moDSy on a loan basis 8.Ild that 
it would be paid ba.ok and that when I arrived in the States I 
would · see that ea.oh one of them got his money or something of 
equivalent value, wu.tever they desired -- I left it up to them -
in repayment; for their participation in the loan. The aftiernoon 
I left I turned over to First Lieutenant Gettner all the papers 
for my automobile. I told him that when I got to Heidelberg 
I would get a proper power or attorney for him from the Vehicle 
Registration Bureau and mail them to him from Bremerhaven, and 
that I would send him moDSy to pa:y off the debt on my oar and he 
wa.a to get it out and sell it for me, and I would write him and 
tell him. what disposal he should make of the money he reoeived 
for the sale of the oar. I picked up the power of attorney 
forms in Heidelberg, and when I arrived in Bremerhaven - the 
day a.f'ter I a.rrived there - they notified me -- that was two 
days a.f'ter I arrived there, on the 2oth, they notified me that 
I was being recalled to Heidelberg. No one gave me 8XJY explana
tion for it, and I delayed mailiDg the power of attorne7 forms 
to Lieutenant Gettner. When I got back to Heidelberg I was 
notified by ColoDSl Jackson of the Heidelberg Military Post that 
I was being brought ba.ok for investigation in regard to some money 
I had borraNed from the displaced persons in my company. I asked 
him several questiom, but he said that we shouldn't talk about it; 
that we would wait for an investigating of£1oer am see what the 
investigation brought out;• and it was two or three days later, 
when I found out I was going to be here for some tin:ie, that I 
oalled Lieutenant Gettner and asked him if he would bring me the 
papers for the oar; that I was going to be here for some time and 
I would have a ohanoe to dispose of the oar myself. When l re
ceived the papers, I got permission from Captain McDaniel, my 

.compa:ny oommander, to go to Frankfurt and make arra.Dgements with 
this Opel firm to take the oar off my hallds and pay me enough in 
return to pay off the debt that I awed at RAD. The first time 
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I went to Frankfurt in rega:td to selling tha oar we didn•t get 
all the transaction completed, and I had to go baok the follow
ing Saturday to finish up the transaction. I got an appraisal 
from an Opel dealer as to the value of the oar and we made the 
necessary arrangements to turn the license plates in to the 
.American Vehicle Registration, had the registration stamp 
voided, am we then went to tm German Vehicle Bureau and 
had the papers changed over to the Opel firm. They paid me 
a balance of 1600 marks over and above the labor bill• 

uQ There has been testimoey before this court that you 
received, in addition to Deutsohemarks, a number of cartons of 
cigarettes. \That happened to the cigarettes? 

A I had the oigarettes in a oar that belonged to Sergeant 
Miller, an:l these fif'ty-four cartons of cigarettes were stolen 
out of the oar in Frankfurt. 

nQ Vlhy did you not pay the Deutsohemarks that you collected 
to the company that made the repairs on your oar? 

A The 386 marks that were paid was part of that money I 
reoeived. The oalanoe wa~ used to pay off a repair bill on a 
motorcycle which I had had some work done on. The 1600 marks I 
received from the Opel firm I turned over to Captain Ha.nkiewioz, 
my Polish company oammand~r, approximately two or three days 
after I received them. 

nQ Lieutenant, to the best of your knowledge, are all of 
your obligations to the Polish <1ompaey cancelled and paid 1 

A .As. far as I know or have been told, I have no obliga• 
tions to anyone on this side of the ocean or on the other side. 
The 1600 marks that I turned over to Captain Hanld.ewicz paid off 
·th.e b&lance that was owed to the Polish company. That is all I 
have. 

0 Q Lieutenant, there has been some testimony in regard to 
poker games. Did you have muoh money over what you went into 
the games with, when you finished? 

A Well, on one occasion I had $50 or $60, but on another 
occasion I was minus approximately the same am.at.mt, which just 
about balanced out the card games.• 

On oross-examination he stateda 

0 Q On the first of .August 1949, did you engage in a gambling 
game of poker with Sergeants Johnson, Dallas and Miller? 
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A Yes, sir. 

"Q How long did you play in that game 'l 
.A I couldn't say the exact tillla, sir.. .Around, maybe, six 

and a half or seven and a half hours. 

"Q On :n August 1949 did you engage in another poker game with 
Sergeants Johnson, Dallas am Miller? 

A Yes, sir. 

"~ In those two poker games, were the values of the chips 
twenty-five cents, f'i.f'ty cents am a dollar? 

A Theywere, sir. 

"Q Did the pots run between seven and twenty-five dollars 'l 
.A There might have been some a.s high a.s twenty-five, but the 

average pot was around ten, sir." (R 59,60,61,66,67) 

5. Discussion 

Specifications and Charge I 

The evidence shows that during .August and September 1949 the accused 
was the commanding officer of the 96th Labor Supervision Company and that 
his duties included the supervision of the activities of the 4227th 
Labor Service Company, a civilian guard company composed of' about one hundred 
fifty Polish nationals, including officers, nonoOlllIIlissioned officers, and 
enlisted men. Immediately after the members of th3 422 7th Labor Service 
Company were paid in .August of' 1949 the accused addressed the officers 
and noncommissioned officers of the 4227th Labor Service Company and in
formsd them that he desired to borrow money from the men in the organiza
tion. The nonoonnnissioned offioers in turn contacted the men under their 
co;mnand and as a result of the accused's request the offioers and men of 
the 4227th Labor Servioe Company loaned the accused over a thousand 
Deutchemarks and fifty-four and a half oartons of cigarettes. The aooused 
testified as a witness in his own behalf and admitted borrowing money and 
cigarettes from the men of the 4227th Labor Service Compaey in the amount 
set forth in the specification of Charge I. 

In CM 248934, Murray, 31 BR 389, 398, the Board of Review said a 

"There a.re numerous preoedents for th3 proposition 
that it 'is prejudicial to good order and military discipline 
for an officer to borrow money from an enlisted man in the 
same organization. The obligation that flows from indebtedness 
to a subordinate tends to weaken authority; it oan beoom the 
oause of improper favor; it impairs the inbegrity of required 
relationships' (CM 230736 (1943); II Bull. JAG, .April 1943, 
P• 144). ·while the 'mere act of an officer borrowing money 
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from an enlisted man is an offense under A.W. 96, it is not 
an offense tmder A.W. 95 unless it is aooompanied by suoh 
conduot on the part of the officer as evidenoes a moral 
delinquency• (CM 122.920 (1918); Dig. Op. J.An, 1912-1940, 
seo. 453 (5)). 

11The oonduot whioh oonstitutea •moral delinquency' falls 
into two categories. It may consist of (1) the use of dis
honorable and disreputable methods in inducing or compelling 
the loan; or {2) of inexcusable and unduly prolonged delay in 
rep8¥Jnent, whether intentional or neglectful.• 

In CM 251459, Sprino, 33 BR 253, the accused was charged with a 
violation of .Article of War 95 in that he wrongfully borrowed money from 
officers and enlisted men, all aviation students receiving flight instruc
tion from the accused. The Board of Review saida · 

11The accused borrowed various amounts, totaling $185, 
from an enlisted man and three officers, all of whom were 
his flying students. ~oause of their status as students, 
these three officers, regardless of their relative r8Ilk to 
accused, should be considered as occupying positions analogous 
to that of enlisted men. · It is prejudicial to good, order and 
military discipline for an officer to borrow money from an 
enlisted man of his organization. However, such ooDduct con
stitutes an offense um.er the 96th .Article of War and not 
under the 95th Article of War. unless the conduct of the 
officer is such as to indicate a moral delinquenoy on his 
part (Dig. Op. ·J.MJ, 1912-40. sec. 453 (5); Bull. JAG, April 
1943, sec. 454 (19)). It is therefore necessary to examine 
the character or the conduct of accused in makSng these loans 
to determine if such constitut:.ed a violation of the 95th .Article 
of War. ••• The aocused attempted to justify his conduct by 
saying he had been told by the bank that he could obtain another 
loan. aDd it was his intention to repay his students out of this 
.second loan. However. the accused testified several times that 
he had tried to borrCJlr the money from the b&.Ilk prior to approach• 
1ng his stments, and had been told he could not negotiate a 
seooild loan until his first loan of $200 was paid up, which 
would not be acoomplished until January 1944. The aocused•s 
testimony concerning his knowledge as to his inability to ob
tain a second loan from the bank is contradictory, but the 

· Board of Re'View is of the opinion that the aooused•s teatimo~ 
as a whole iridioates he knew be could not obtain s:ey- additional 
money from the b&llk at the time he. made his representatiODB as 
to rep~nt of the loans to tm students~ Accordingly. the 
Board 1• of tm opinion that the aooused• s oomuct at the tillle 
be obtained the loans from his stw.ents was a violation of 
.Article of War 95.• 

12 

http:constitut:.ed


21-7 

While the members of the 4227th Labor Servioe Company were ~ 
officers and enlisted men of the United States Army they were neverthe
less continental allied personnel (Polish civilian guards) employed by 
the United States .Army and under the aocused's supervision. Under these 
ciroumstanoes they may be considered as ocoupying positions analogous 
to that or enlisted men. It was shown that tle aocused as comandi.ng 
officer of the 96th Labor Supervision ComplilIW made reoommendations oon
oerning the members of the 422 7th Labor Service Compaey when they applied 
for emigration papers, and that most members of the oompany had applied 
for emigration papers. The pay of a private in the 4227th Labor Servioe 
Company was shown to be between 160 aDd 170 marks an::1 five dollars in 
scrip in addition to food, olothing and housing. 

The members of the 422 7th Labor Service Company were displaoed Polish 
nationals and exiles £ran their homela.Dd. They were seeking to emigrate 
to a new oountry in order to better their oo:oditions. They knew that the 
aooused made reoommelldations on their applications for emigration papers. 
This faot alone would tend to coerce them into aooedi:c.gw e.ocused's re
quest for a. loan. It was also shown that prior to their pay day in 
August of 1949 the members of the Polish Guard Company did not have money 
with which to make a loan to the accused. It would therefore appear that 
these displaced persons were without funds other tha.D their pay as civilian 
guards. Instead of borrowing money from rec.ognized business souroes the 
acoused ohose to solicit a loan from the virtually desti.tute displaced 
Polish nationals under his supervision. Suggestions of favors or possible 
injuries to them by the aocused in his official capacities were implicit 
in the ciroumstanoes (CM 213993, Casseday, 10 BR 297, 322). 

The Board of Review is of tle opinion that the accused a.bused his 
authority in calling together the officers and nonoammissioned officers 
of the 422 7th Labor Service Company to discuss the obtaining of a loan 
to the accused from the men of the organization and in having the of'f'ioers 
and noncommissioned offioers solicit the in:lividual members or the oompany 
for the loan, aDd that his aotiona in so induoing the loan were dis honor-
able and disreputable an::1 a violation of .Artiole of War 95. · 

Specifications l 8.1'.ld 2 of Charge II an:1 Charge II 

The evidence shows, and the a.ocused admitted from the witness stand, 
that on l .August 1949 and 31 .August 1949 the accused participated in a 
poker game with the enlisted men named in tle specifications of this 
charge. The average 11pots11 in these games were a.bout $10.00. Each game 
lasted for several hours. 

It is a. well-established rule or la;v that gambling by an officer 
With enlisted men constitutes co:oduct prejudicial to good order aDd 
military disoipliM in violation of .Artiole or War 96 (CM 283457, 
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Stallworth, 55 BR 97, lOlJ CM 286548, Weloh, 56 BR 233., 239; CM 307028, 
Morris. 60 BR 49., 57; and oases cited therein). 

6. Reoords of the Department of too J;nny show that the accused is 
30 yea.rs of age and married. He is a high school graduate. Prior to 
entry into the .A:rm:y he worked for Montgomery Ward at a salary of $35 
per week. He enlisted in the Jfnrry on 15 May 1941. On 21 June 1945 
he was oommissioned a second lieutenant;, Army of tm United States, 
and on 24 January 1948 he was promoted to first lieutenant. His effi
oienoy reports for the period 13 July 1945 to 30 June 1947 vary in . 
numerical ratings from 3.9 to 5.0, whioh are 11exoellent." His overall 
ratings show 080 for the period 2 October 1947 to 31 January 1948; 059 
for ·the period 24 May 1948 to 31 August 1948; 056 for the period 1 
September 1948 to 24 January 1949 and 070 for the period 1 March 1949 
to 31 May 1949. On 28 October 1948 he was convicted of viola.tine; .Article 
of War 96 in that he knowingly, willfully and wrongfully imported 486 
oartons of cigarettes into the United States zone of oocupied Germany 
in violation of a circular of the European Conimam and was sentenced to 
forfeit ~50.00 of his pey- per month for ten months•, 

7. The court was legally constituted and had jurisdiction over the 
aocused and the offenses. No errors injuriously affecting the substan
tial rights of the accused were oommi.tted during the trial. The Board 
of Review is of too opinion that the record of trial is legally suffioient 
to support tha findings of guilty and _the sentenoe and to warrant oonfirma
tion of the sentence. Dismissal is mandatory upon oonviction .of a viola
tion of .Article of War 95 and authorized upon a conviction of a viola-
tion of .Article of War 96. · 

On lea.ve , J.A.G.C. 
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CM 339658 
DE?A.'1TMEN '! OF TEE P.I':MY 

Office of The Judgd Advocate General 

THE JUDICLU. COUl:CIL 

H-:l.r'uaugh, Brown and l;!ickelwai t 
Officers of The Judge Advocate Gener~l's Corps 

In the foregoing case oP First Lieutenant J>..lbert 

Sidney Antl·,ony, Jr., 0-2020098, 7809 Station Complement 

Unit, APO 403, u.s. Ancy, upon the concurreno~ of The 

Judge Advocate General the sentence is confirmed and 

will be carried into execution. 

9 February 1950 

I concur in the foregoing acticn. 

~ 
1'~. H. BRANNON 
I.Iaj or Generr,1, USA. 
The Judge Advocate General 

,1t1U~19~ 
( C-CMO 8, 28 Feb 19.50). 
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DEPA1m1Elfl' Cl THR !R11r 
ottice of The Jadge J.dVOcate General 

Washington 25, D.C. 

CSJJ.GH CK 339731 

UNITED STATES 

v. 

Second Lieutenant RAIMOND J.. 
PRATER, 0948594, C011lp&DT H, 
17th Infantr;r, APO 7, Unit 1. 

JAN 301950 

7TB INFilTRY DIVISIOll 

Trial by o.c.x., convened at 
Camp Sob1naelptennig, Seooai, 
Honahu, Japan, 30 November 
1949. DiSllissal. 

OPINION or the BQlR1) Cl' REVIJiJf 
o•coRNOR, SHULL;; an:i LDDH 

Officers of The Judge A4vocate General' a Corps 

1. Tm, Board of Review has examined the record ot trial 1n the 
case or the officer named above and subm:1ts thia; its opiDion, to Ths 
Judge J.dvocate General and the Jwlic:1al c~u. 

2. The accused was tried upon the following Charges and Specitica
tiona: 

CHARGE I: Viol.a+.'in1\ of the 95th Article of War. 

Specification: In that Second Lieutenant RaJ'D)m. .A.. Prater, 
COJDPalV' H, 17th Infantr,-, a married man, did, at Semai, 
Honahu, Japan, on or about 4 September 191&9, conduot him
self 1n a mamer unbecOJling an officer and a gentleman 
by wrongtul].7 occupying a bed with a Japanese female, to 
wit, Toshiko Inugaai, not his wite. 

C&RGE II1 Violation of the 96th Article of war. 

Specification: In that Second Lieutenant Ra,-,nd J.. Prater, 
Co~ H, 17th !.ni'ant17, did, at Sendai, Honshu, Japan, 
on or about 4 September 1949, wrong!ull7 strike Tad&shi 
Hayasaka on the head with his hand. 

He pleaded not guilt7 to and was found guilt7 of the Charges and Speci
fications. No evidence of previms convictiona. was introduced. He was 
sentenced to be dismissed the service and to forfeit one hwxlred dol.lara 
{$100.00) of his pay. The rerlewing authority approTed the sentence, 
but remitted the forfeiture imposed, and forwarded the record of trial 
for action lllder Article of War 48. 



3. Evidence. 

a. For the prosecution. 

The evidence pertinent to the findings or guilty is summarized as 
follows: 

On the night of 3 September 1949., Tadashi ~saka., a jeep driver 
for the 77th Motor Pool., went to a club to pick up an officer of his . 
unit. When Tadashi arrived at the club the officer was not there {R 6.,
7). Although Tadashi refused a ride to accused and another officer., 
they., nevertheless., got into Tadashi1 s jeep and had him drive them to 
the 172nd. Hospital. Upon arrival there., accused and his companion had 
Tadashi drive them to the Railroad Transportation Office., and f'rom there., 
toward Kawarama.chi. En route., they had Tadashi stop the jeep. The 
officers alighted and one or them knocked on the door o;f a house. Later., 
the owner ot the house approached Tadashi and inquired if he could speak 
English. Tadashi did not reply. Shortly thereafter the accused kicked 
the owner or the house. The officers got back in the jeep., accused 
occupying a front seat {R 7 .,9). The officers told Tadashi to drive in 
the direction ot Camp SchiDlllelpf'ennig and on the way, they- came upon 
two Japanese girls standing in the road {R 7,8). Accused told Tadashi 
to stop the jeep and when he failed to comply with the order accused 
slapped him in the face. The other officer asked what was wrong. · 
Further on, a stop was ma.de at a Japanese house. A Japanese girl came 
out and talked with the officers for a while and then the ride was 
resumed. Somtime around two o1clock., they stopped at another Japanese 
house which the accused entered. .lccused came out and told Tadashi 
that be was going to remain at the house for.the night. Tadashi took 
the other officer to Baranomachi and then returned to the motor pool 
where he reported the incidents or the evening to the noo.n {R 8.,10) 

At about 1:30 in the morning of 4 September 1949 accused., in a 
drunken condition., entered the house of Toshiko Inugami at #28 Tsubamezawa
Jyutaku., Sendai., Japan (R 13). Inugami was a dancer in a dance ball {R 
15). Accused had visited her on two prior occasions but these visits 
had taken place in tlie early hours or the evening (R 15). After a brief 
conversation with her., he want outside saying he was going to send the 
jeep back. About ten minutes later he reentered the house., went to 
Inugami's bed, removed his shirt and trousers and, attired in "T" shirt 
and shorts, lay down "on top of the covers" (R 13,14). Seven or eight· 
minutes later, when he was asleep., Inugami lay down on the bed "umer 
the covers." At no time did accused make any improper advances toward 
her. Inugami was not married to accused (R 14). 

In the meanwhile Sergeant First Class Willis 1(. Jlcintyre and Sergeant 
Robert H. Sullivan, military police investigators on duty' at Sendai,· were 
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called upon.to investigate an alleged assault case (R 16,19). As a 
result of information received, they proceeded to #28 Tsubamezawa
Tyu.taku. On approaching the house at that address they noticed an open 
window. McIntyre opened the window a little more and looking through 
the opening observed a soldier in bed with a woman (R 16). Both were 
nund,erneath the covers" (R 18). The woman, who was Inugami, awakened 
and asked McIntyre what he wanted. McIntyre inquired of Inugami who the 
man was, and she responded that it was a lieutenant and that McIntyre had 
better leave him alone (R 16). The man "slid" the covers down and sat 
up in the bed. McIntyre recognized him as accused and observed that he 
was wearing "OD" shorts and a "T" shirt (R 16,17). Inugami had on a 
white nightgown (R 18). McIntyre requested accused to accompany him to 
the police station. Accused eventually arose from the bed, had Inugami 
procure his trousers, dressed, and left the house with the military 
police (R 17,18). 

It was stipulated "that if Captain William. Bennett of Headquarters, 
17th Infantry, were called as a witness, he would testify that the 
accused is a married marl' (R 19). 

b. For the defense. 

Accused after being apprised of his rights elected to remain silent 
(R 20). 

First Lieutenant Aud t. Tadlock, accused's company commander, testi
fied that he would rate accused's efficiency as "very high excellent," 
or superior, and his character as excellent; that accused is an excellent 
officer; and that he desired accused to remain in his organization (R 
20-21). 

It was stipulated that Lieutenant Colonel Denzil L. Baker., accused's 
battalion commander, would testify that the efficiency rating or accused 
was excellent, and that he desired accused to remain in his organization
(R 21). , 

It was also stipulated that identical testimony would be given by 
Captain Robert c. Kendrich, "S-J" or accused's battalion (R_21). 

4. en the basis of accused's nocturnal peregrination on the night 
of 3-4 September 1949 as hereinbefore narrated., he has been charged 
with and found guilty of assault and battery in violation or Article 
of War 96., and of, as a married man., conducting himself in a manner 
unbecoming an officer and a gentleman by wrongfully occupying a bed 
with a Japanese female not his wife., in violation of Article of War 95. 
As to the former offense it was shown that accused unjustifiably slapped 
the face of Tadashi Hayasaka., a jeep driver, when the latter failed to 
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comply ~"ith accused's order to stop the jeep in which accused was ridine, 
at a place where accused espied two Japanese females. This evide11ce 
·warrants the findings of guilty of assault and battery in violation of 
Article of War 96. 

Concerning the other finding of guilty, if the evidence introduced 
by the prosecution in support thereof is credible in its entirety it 
may be said of accused, as was said of Lot, that he "perceived not when 
she lay down nor when she arose" (Genesis 19:30-38). It is obvious, how
ever, from its findines of guilty that the court did not give credence 
to the claim of Inugami, accused's bed companion and a witness for the 
prosecution, that she entered the bed after accused was asleep, nor was 
it incumbent upon the court so to do. By calling Inugami as its witness 
the prosecution did not place its impri.natu.r upon her entire testimony. 
'ITTlether the prosecution is bound by the testimony of its ovm witnesses 
is the subject of two contrary rules in the Federal courts. Thus, in 
Cartello v. United States, 93 F.2d hl2,415 (c.c.A. 8th 1937), it is stated: 
lldrdinarily, a litigant is bound by the testimony of his own witnesses, 
especially if that testimony is uncontradicted and tmre is no claim of 
mistake." The contrary rule is stated in United States v. Palese, 133 
F.2d 600,603 (c.c.A. 3rd 1943): 

"It is true that courts have held under other circumstances 
that a party is bound by the testimony of a witness whom he 
produces. We think that rule does not apply to prosecutions 
in a criminal case, however. In such a case the government 
does not necessarily give credence to a witness merely by 
introducing him, for it is the duty of the prosecution in a 
criminal trial to produce and use all witnesses within reach 
of process, of whatever character, whose testimony will shed 
light on the transaction, whether it ma.kes·ror or against the 
accused. 

We are of the opinion tha.t no lesser duty devolves upon the trial judge 
advocate of an A:rr.rry court-martial, and when a trial judge advocate, in 
fulfillment of his duty, presents to a court all the evidence, favorable 
and unfavorable to his cause, it cannot be said tr.at he vouches for the 
verity of the unf"avorable. Consequently, in the instant case the trial 
judge advocate by introducing the testimony of Inugami did not stipulate 
to the truth of her testimony. In the final analysis the court was the 
sole judge of her credibility and was not bound to accept her·ntestimony in 
its entirety, but could accept that portion of the testimony which it deems 
credible and reject the remainder" (United Sta.tes_v. Re£ailli, 133 F.2d 595 
(c.c.A. 3rd 1943)). The case last cited is strikingly s· · ar to the instant 
case in its testimonial aspect. The accused in the cited case was found 
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guilty of a violation of the "White Slave Iaw.n It was undisputed that 
accused furnished transportation for the woman involved from Philadelphia 
to Miami. According to the woman•s testimony, after her arrival at Miami, 
she, at her own insisten::e, shared accused's room for ten day~ and ha.d 
sexual relations with him. The court commented on her testimon;;r as follows: 

11 The jury was free to accept the facts * * *, which in the 
main came from the woman as a witness. The appellant insists, 
however, that the jury could not accredit so much of the woman's 
oral testimony unless they also accepted as verity the witness• 
further testimoey that the idea of her going to Florida to join 
Reginelli originated with her and that he had frowned upon it, 
and also that he had objected to her going to his room when they 
arrived at his hotel in Miami. . The probabilities of the woman's 
testimony were for the jury whose duty it was to accept and inter
pret such thereof as seemed credible and to reject the improbable. 

* *"*·" 
vre are or the opinion that in the instant case the court similarly rejected 
the improbable, i.e., the accused's unconscious occupancy of the bed with 
the female alleged. 

The sole evidence, however, relating to the circumstance of accused's 
all~ged subsisting marriage is the stipulation that 11 If Captain 7lilliam 
Bennet_*** were called as a witness, he would testify that the accused 
is a married man. 11 'By entering into the ·stipulation accused did not 
admit the truth of the indicated testimony, nor did he disjoin the issue 
created as to his marital status by his plea of not guilty. 11Such a 
stipulation does not admit the truth of the indicated testimony, nor 
does it add anything to the weight of the testimony" (MCM, 1949, par. 
140d, p.190). This evidence tending to show accused as a married man 
at the date of trial, 30 November 1949, gives rise to a permissible 
inference that it tended to show he -was a married man on 4 September 
1949 (MCM, 1949, par. 125, p.151). In a criminal prosecution, however, 
where the fact of marriage is in issue, such a bald statement, while 
competent evidence upon the is5ae, is not sufficient to establish the 
fact or a valid marriage. The following statement from State v. Wakefield, 
lll Or. 615, 288 Pac. 115, has been held by the Board of Review to en
compass the law on the subject: 

11 Uo case has been cited, and ,1e have been unable to find any case 
where a conviction for adultery has been sustained ·without evidence 
of the marriage ceremo~, except where the statute has expressly 
provided that cohabitation and reputation shall be sufficient 
evidence of mrriage." (Emphasis supplied) (CM 328797, Mans.field, 
77 BR 195,205). 
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Admissions of the accused person, depending upon the circumstances, may 
be considered as t.ending to shO',{ a 11 formal marriage contract" (Miles v. 
United 3tatP.s, 103 U.S. 304,311). The statement that accused is a married 
T!l3.n is no more than a declaratio:i of accused's reputation. "The general 
rep•.1.tation in the commu.nity of the existence of the narriage relation 
is co1npetent as tendine to prove such relation, but is not alone sufficient 
to establish it" (United States v. Higgerson, 46 Fed. 750). "There must 
be proof of actual marriage before the accused can be convi-:::ted." (Gaines 
v. Hennen, 65 u.s. (24 Howard 553,605). Except in jurisdictions recognizil'll:! 
common law marruges, evidenco::: of reputation and cohabitation is not suf
ficient to establish a valid subsisting marriage in a criminal prosecution 
(Mansfield., supra). In CLi 220518., §uigley, 13 BR 7, the only competent 
evidence pertaining to accused's su sisting marriage ~as contained in his 
unsworn statement as set forth: 

"At the time I married here i.n Iceland I knew trot the 
annulment proceedir;;s were in progress in the case of nv 
marriage at home. I was not tryiu~ to take adva..,tage of rq 
present ,rlfe, as I felt that the an.~ulment would go through. 
-~ * -~." 

The Board of Review held that such evidence was insufficient to establish 
the prior valid subsisting m1rriage alleged. An exhaustive search of the 
opinions reveal no cases where less~r than the proof we deem requisite 
has been held sufficient to establish a valid subsisting marriage (CM 
228971, Tatum, 17 B.~ lJ C1.II 2331.32, Larch, 19 BR 323; CM 240832, Harrison, 
26 BR llS; CM 326J.l7, Nae-le, 75 BR l59,l7li; CM 20156.3, Davis, 5 BR 255; 
CU 208296, Huskea, 9 BR 1; CM 216152, Wells, 11 BR 111; CM 218647, M.oodv, 
12 BR 119; CM 227791, Fahr~s, 15 BR 357; CM 259933, Erno, 39 BR 57). So 
much of the findine, t.herf>1ore, as finds that accusedat the time alleged 
was a marr:i.P.d man is not support.ed by th.e evidence. 

The remaining allegations of the specifications are su~tained by 
the evidence. The occupancy of a bed by accused y;ith a woman not his wife 
is the essence or both the offense alleged and the offense v;hich ,1e find 
is supported by the record, the former being aggravated by accused's 
alleged subsistine marriage. In proving the offense alleged, it is 
readily perceived to be necessary to prove every element of the offense 
which ue find is sustained by the evidence., and the latter, is, therefore, 
lesser and included in the former (llCM, 1949, par. 78c, p. 77). 1.. The cir
cwnstarcP.s that accused is not shown to be married, and that there was 
no flagrant display of his conduct lead us to conclude that the offense 
established is a violation of the 96th rather than the 95th .Article of 
War (CU 259755, Kelly, 39 BR 1,6)~ 

·5. Tadashi in his testimony, without ohjection, related the com
mission of another assault and battery by accused upon an unknown person, 
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which., except as to being fairly coincidental in time., was otherwise 
unrelated to the assault charged. Evidence of offenses not charged may 
be introduced against an accused when such evidence tends to establish 
his intent with respect to., or identity in connection with., the offenses 
charged. In the instant case., the evidence of the assault upon the un
identified person is unnecessary upon the question of identification., 
and intent is not an element of the offense of assault and battery. The 
consideration of the evidence of the uncharged assault was., therefore., 
error., but in view of all the circumstances shown by the record of trial., 
we are of the opinion that the error had no prejudicial effect upon the 
minds of the court., and hence., may be considered harmless. 

6. Records of the Army show that accused is 29 years of age., ma.rr1.ed 
and the father of one child. He attended hieh school for three years and 
after separation from the Arnv in 1945 attended West Virginia Institute 
of Technology for four years. In civilian life he worked as a coal miner. 
He had enlisted service in the Army from 27 November 1940 to 5 July 1945. 
He was commissioned as Second Lieutenant., Infantry., Nationctl a,1ard of 
the United States in the Army' of the United States, on 26 January 1948, 
and entered upon extended active duty on 9 June 1949. He had foreign 
duty in the British West Indies from JO April 1941 to 6 December 1943, 
and is currently serving.in Japan. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. E.ccept as hereinbefore noted., no errors inju
riously affecting the substantial rights of accused were committed during 
trial.· The Board of Review is of the opinion that the record of trial 
is legalty sufficient to support so much of the finding of guilty of the 
specification of Charge I as finds that accused did., at the time and 
place alleged, wrongfully occupy a bed with a Japanese female., to wit., 
Toshiko Inugami., not his wife; legally sufficient to support so much of 
the finding of guilty of Charge I as involves a violation of Article of 
War 96; legally sufficient to support the findings of guilty of Charge 
II and its specification; and legally sufficient to support the sentence., 
as modified by the reviewing authority., and to warrant confirmation of 
the sentence. A sentence to be dismissed the service is authorized upon 
conviction·of a violation of Article of War 96. 

--~.....~----~._..,.<Y:11o_......,______., J.A.G.C. 

7 

http:serving.in
http:ma.rr1.ed


DEPA.Ri'MEtiT OF THE .ARllf 
Office of The Judge Advocate General 

CSJAGU CY 3397.31 16 February 1950 

UNITED STATES 7th DFilTRY DIVISION 

Trial by G.C.Mo,. convened at 
Caap Soh1mm•lpfenning, Sendai, 

Seoond Lieutenant RAYMOND Honshu, Japan, ~ November 1949. 
A. PRATER,. 0948594, Com.pany- Dismissal 
H, 17th Infantry, APO 7, Unit l. 

-------
Opinion ot the Judicial Council 

Harbaugh,. Brown and lliokelwait 
· Officers ot The Judge Advocate General's Corps___ .. _________ . 

1. Ths record ot trial in the case of the officer named above has 
_been submitted to the Judicial Counoil pursuant to Article ot War 50d(2) 
tor confirming action under Article ot War 48c(3). The record or trTal 
and the opinion or the Board of Review have been examined by the Judicial 
Council• whioh submits this opinion to The Judge Advocate General. 

2. Upon trial by general court-martial the accused was found guilv 
ot the following charges and speciticationsa 

CHARGE Is Violation of the 95th .Article of War. 

Specifioa.tion1 In that Second Lieutenant Raymond Ao 
Prater, Com.pany H,. 17th Infantry,. a married man, 
did, at Sendai,. Honshu,. Japan,. on or about 4: 
September 1949,. conduot him.self in a manner un
becoming an of'f'icer and a gentleman by wrongfully 
occupying a bed with a Japanese female, to wit,. 
Toshiko Inugami, not his wife. 

CHARGE IIa Violation or the 96th Article of' War. 

Speoitications In that Second Lieutenant Raymond A. 
Prater, Company H, 17th Infantry,. did,. at Sendai, 
IIonshu, Japan, on or about 4 September 1949,. 
wrongfully- strike Tad.ash! Hay-asaka on the head 
with his hand. 

He was sentenced to be dismissed the servioe and to f'orteit one hundred 
dollars of his pay. The reviewing authority- approved the smtenoe, but 
remitted the .forfeiture imposed, and f'onrarded the record of trial tor 



action UDder Article ot War 48. The Board ot Rnicnr expreHed the 
opi».ion that the record of trial is legally eutfioient to support ao 
much ot the findings ot guilty ot the specification ot Charge I aa 
finda that accused did at the time and plaoe alleged, wrongfully occupy 
a bed with a Japanese female, to wit, Toshiko Inugami. not hi• 'Wif'e; 
legally suf'ficien.t to support so muoh ot the finding ot guilty ot 
Charge I as in.volves a violation. of Article ot War 96; legally sufficient 
to support the findings ot guilty of' Charge II and its specifications 
and legally sufficient to support the sentence as modified by the review
ing authority, and to warrant oonf'irmation of the sentence. 

3. The Judicial Counoil concur, with the Board ot Review as to 
th6 1tatement of' the evidence, its conolusion that the record ot trial 
is legally suffioient to aupport the findings ot guilty of' Charge II 
and its apeoit'icatlon and the sentence as modified by the rfli.911:i.ng 
&uthority. The Counoil also concur, in the conclusion ot the Board 
that the evidence 1• legally inauf'f'iciellt to prove that aoouaed iraa a 
married ma.a at the time of' the oommissioa ot the of'tense alleged in the 
apecif'ication or Charge I. The Comoil, however. does not concur with -
the Beard as to the legal auf'f'icienoy ot the record ot trial to support 
10 •uoh of' the findings ot guilty of' Charge I and 1ts speoitica.tion as 
iDTolve a Tiolation ot Article of' War 96. 

. fhe giat ot the offense su1tailled by the Boa.rd of Review as a violation 
ot Article ot War 96 1• that accused at the tiae and place alleged wrongfully 

· occupied a bed with a Japanese tamale, not his wi.f'e. It 11 to be noted that 
the accused was not charged with .tornioa.tion and there was no direct 
evidenoe to the etfeo~ that he had engaged in illioit sexual intercourse. 
Heverthelesa the principle• expressed ill the opinions ot the appellate 
agencies ill The Judge .Advocate General'• 0.tf'ioe with respect to f'ornioation 
a, & militaey off'enae are considered to be pertinent guides in the deter
lliu.tion 'llhether diaorderl;y or disoredi ting oonduot ia proved by the evidence 
in thia ease. · 

Fornioa.tion attended b;y disorderly or diaoredi table circumstances 
haa been considered an of.tense in violation of' the .Articles of War (CJI 
i22267, Hartman, n BR 111, 118). On. the other hand f'onlioation unattended 
by 1uoh ciro\llllstanoea ha• not been considered a d11order per se ill Tiolatioa 
ot Article of' War 96 (ClC 311233• Ka.rtin. 66 BR 269). In the Ii.ta.at eaae 
no c1iaorderl7 or di1oreditable cirou:uta.noea were proTen in oonnectioa 1ll th 
the offense here under oonsicleration. The WtlDIAll involved was called a• a 
wi tneaa 'by th• proaecutioa uad her teatilaoay-. 11bile eatablishing that the 
aooused did ahare her bed tor sneral hour•• •egatiTed ~ other oonduot 
on his part whioh could be regarded as diaorderly or discreditable. Iu.amuoh 
a, the precedents uponlrhieh the Counoil reli•• 1Jldioate -that the attendi:ng 
oiro1DStanoea eatabliahecl by the erldenoe would not have bee such as to 
JU..i:e -aa aot ot tornioatioa _punishable under Article •f War 96, it tollon 
that tu evidenoe i• legally iuuttioieat to eatabliah the legal wrongtulaesa 
of' accused• a conduct 1a being in bed wl th a womaa not hia wite• 

., 
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4:. For the :foregoing reasons the Judicial Council is of the opinion 
that the reoord of trial is legally insufficient to support the findings 
or guilty of Charge I a.nd ita apeoitioation. legally sufficient to support 
the findings of guilty ot Charge II and its apeoitication and legall7 
sui'fioient to 1upport the sentence and to warrant confirmation thereof. 
In view of all the oiroU111Stanoes ot the case. including the legal in
auffioienoy ot Charge I and its apeoitication. the CoUMil is of the 
opinion hat the aentenoe should be OOD11.uted. 

C. B. Vickelwait. Brig Gen. JAGO 
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CM 339731 
DEP.ARTlOOiT OF THE ARKY 

ottice ot The Judge Advocate Ge.ueral 

ftE JUDICIAL COUHCIL 

Harbaugh, Bro1111 and Jl1ekelwai1J 
Otticer1 ot !h• J1:1dge Ad.Too&te Ga.en.1'• Corp• 

In the toregoing oa1e ot Seool'ld Lieutenant Ra,-ond 

A. Frater, 09'8694., Compauy H, 17th Infantry• .APO?, Unit 1, 

upon the ooaourrence of The J'Ud.ge Advocate General, the 

tind.ing• et guilty of Charge I and it• •peoificatio:11 are 

diea.pprove4. The Hntenoe a• modified. by the reviewing 

authority is oont'irmed but onmutri. to a repriaand and. 

forfeiture ot l'itty Dollar• (tso.oo) .,._.,. per ao•th tor 

three 110nth1. .A.a thu oamauted. the 1enteno• will be carrie4 

16 J'ebnaary 19 

I ooneur ia the toNgoi:ag aotioL 

~ 
E. ll. BRADOll 
:Major O.Un.l. USA. 
The Judge Ad.Tooate Geurt.l 

I 7 ~-ff/9 ,._ro 

( OCMO 151 l March 1950) • 
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DEPA.~MENT OF THB .ARMY 

Oi'fice of The Juige .Advocate General 
Yfa.shington 25, D. c. 

CSJAGK • CM 339794 28 FEB 1950 
UNITED STATES } I CORPS 

) 
v. ) Trial by G.C.M., convened at Kyoto, 

) Honshu, Japan, 1 and 2 December 1949. 
First Lieutenant DONAID B.) Dismissal and total forfeitures after 

. I.eCIBIRE, 0-1111733, CE, ) promulgation. 
46th Engineer Construotion) 
Battalion, APO 929. ) 

--------------------~---------OPINION of the BOARD OF REYrni 
lJoA.'li'EE., BR.ACK and CURRIEX 

Officers of The Judge .Advooate General's Corps 

-----·--------·----------------
1. Tl:8 reoord of trial in the case of the officer named above has 

been examined by the Board of Review roid the Board subtrlts this, its 
opinion, to the Judicial Council and The Judge .Advocate General. · 

2. The aocused was tried upon the following charges and speoifications1 

CHARGE Ia Violation of tm 93d .Article of War. 

Speoification1 In that First Lieutenant Donald B. I.eCleire, CE, 
46th :Engineer Construotion Bat·ta.lion, did, at Fukuoka, Kyushu, 
Japan, during the period from about June, 1948, to about Ma.roh, 
1949, feloniously embezzle by fraudulently oonverting to his own 
use about One Hundred Fifty (~150.00) Dollars faoe amomit of mili
tary ptcylllent oertifioates, value about One Hundred Fi~y ($150.00) 
Dollars, the property of the Far East Command ?1Iotion Picture 
Servioe, entrusted to him as theater officer, First Zngineer Con
struction Group, and 73d Engineer (L) Equipment Com.pa.cy. 

CHARGE II and its Specificationsa (Findings of not guilty). 

CHA..~GE IIIa Violation of the 96th Article or War. 

Speoif'ioation la In that First Lieutenant Donald B. I.eCleire, ***, 
did, at Fukuoka, Kyushu, Japan, on or about 9 June 1949, with in
tent to deoeive, wrongfully an:l unlawfully make and utter to 
Custodian Eighth .Army Exchange Fund, at Dranoh Exchange 817, a 
certain cheok, in words and figures as follows, to-wits 

PEOPL:;S FL1ST NATIONAL B.ANK 
Hoosick Falls, N. Y. 9 June 1949 

Pay to the Order of Custodian 3ighth Army Exchange Fund $100.00 

One Hun:lred - - - - - - - - - - - - - - - - - - - - - - ~ Dollars 

http:Com.pa.cy


Donald B I.eCleire 
Donald B I.eCleire, 1st Lt CE 
01111733, 46th Engr Const Bn 
APO 929 

in payment of' a personal debt, he, the said First Lieutenant 
Donald B. I.eCleire, then well knowinG that he dia not have 
and not intending that he should have sufficient fums in 
the Peoples First National Bank for payment of said oheok. 

Specification 2 1 In that First Lieutenant Donald B. I.eCleire, 
CE, 46th Engineer Construotion Battalion, did, at Fukuoka, 
fyushu, Japan, on or about 9 June 1949, with intent to de
ceive, wrongfully and unlawfully make and utter to Custodian 
Eighth .Army Ex:change Fund, at Branch fu:change 817, a certain 
cheok, in words and.figures as follow!, to-wita 

PEOPLES Fll1ST N.AT IONAL BANK .. 
Hoosick Falls, N. Y. 9 June 1949 

Pay to the Order of Custodian Eighth Aney Exohe.Ilge Fund $100.00 

On.e IIlm.dred - - - - - - - - .. - - - - - - - - - - - - - - Dollar• 

Donald B I.eCleire 
Donald B LeCleire, 1st Lt., CE 
01111733, 46th Engr Const Bn 
.APO 929 

in payment of a personal debt, he, the said First Lieutenant 
Donald B. I..eCleire, then well knOW'ing that he did not have 
and not intending that ha should have suf'fioient funds in 
the Peoplos First Natior.al Bank for payment of said oheok. 

Specifications 3 and 41 {Finding of guilty disapproved by 
reviewing authority). 

Specification 51 In that First Lieutenant. Donald B. LeCleire, 
CE, 46th Engineer Construction Bat·t;alion, having reoeived a 
lawful order from Lieutenant; Colonel Wythe P. Brookes. CE, 
not in the future through a:ny ml'la.ns of oolllLlwrloation to 
contact a higher headquarters oonoernine; his (the said First 
Lieutenarrl. Donald B. I.eCleire' s) letter of resignation without 
the approval of the said Lieutenant Colonel 'Nythe P. Brookes. 
'the said IJ.eutanant Colonel Wythe P. Brookes being in _the 
execution of his of.fioe, did• at Fukuoka, Honshu, Japan, on 
or about 11 August 1949, fail to obey the same. 
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Specification 6 a (Finding of not guilty). 

Additional Charge I and its Speoifioations: (Fin.dings of 
not guilty)• 

.Additional Charge Ila Violation of the 95th Article of War. 

Speoifioation 1: In that 1st Lt Donald B. LeCleire, b-1111733, 
46th Engineer Construction Battalion, did, at Fukuoka, Kyushu, 
Japan, bet'neien the dates of 13 April 1949 and 26 September 
1949, with intent to oonceal contents of same from bis Com
manding Offioer, willfully, wrongfttlly and unlawfully seorete 
a letter, Offioe of Chief of Finance, file CS.ACF-EU 132/519055 
Watters, N. s., X-201 LeCleire, Donald B, dtd 17 March 1949., 
subjeota "Loss of Funds'', with three indorsaments. 

Speoifica.tion 2: In that 1st Lt Donald B. LeCleire, 0-1111733, 
46th Engineer Construction Battalion, did, at Fukuoka, eyushu, 
Japan, between the dates of 4 June 1949 and 26 September 1949, 
with intent to conceal contents of same from his Co:m.'nalld.ing 
Oft'ber, willfully, wrongfully and unlaw.f'ully seorete a. 
latter, Offioe of the Chief of Finance, file CS.ACF-EU 132/519055 
Watters, N.'S., dtd 18 May 1949, subject: uTraoer Letteru, with 
three indorsements. 

Speoifioation 31 In that 1st Lt Donald B. LeCleire, 0-1111733, 
46th Engineer Construction Battalion, did, at Fukuoka, Kyuslu, 
Japan, between the dates of 25 .Allgust 1.949 and 26 September 
1949, with intent to oonoeal contents of same from hia Com
m.anding Offioer, willfully, wrongfully and unlawfully secrete 
a letter, Office of Chief of Finanoe, file CS.ACF-EU 132/519055 
Watters, N.s., dtd 8 August 1949, subjects "Un.answered 
Correspondence", with three in.dorsaments. 

Specification 4: In that 1st Lt Donald B. LeCleire, 0-1111733, 
46th Engineer Construotio~ Battalion, did, at Fukuoka, Kyushu, 
Japan, bet\veen the dates or 13 September 1949 and 26 September 
1949, with intent to oonoeal contents of sa..,ne from his Com
manding Officer, willfully, wrongfully and. unlawfully secrete 
a letter, HeRdquart~rs I Corps, file Jill 130-P (LeCleire, 
Donald B), dtd 12 September 1949, subjeot1 "Traoer Lettertt. 

Speoi.f'ioation 51 In that 1st Lt Donald B. I.eCleire, 0-1111733, 
46th Engineer Construction Battalion, did, at Fukuoka, eyushu, 
Japan, between the dates of 18 September 1949 and 26 September 
1949, with intent to oonceal contents of same from his 
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CoromandiDg 0ffioer, willfully, wrongfully and unlawfully 
secrete a letter, Headquarters I Corps, file .AG 130-P 
(!£lCleire, Donald B), dtd 17 September 1949, subjeotz 
"Unanswered Correspondenoett. 

He pleaded not guilty to all charges alJC1 speoif'ications • He was found not 
guilt,/ of Charge II and all speoifications thereunder; Specification 6 
of Charge III; .Additional. Charge I and all specifications thereunder, ani 
guilty of all other oharges and speoifioations. No evidence of any prev
ious conviotion was introduced. li3 was sentenoed to be dismssed the 
servioe am to forfeit all pay and allowanoes to become due after the · da.te 
of the order directing execution of tho sentence. The reviewing authority 
disapproved the findings of guilty of Specifications 3 and 4 or Charge III, 
approved the sentenoe, and forwarded tm record of trial for action under 
.Artiole of War 48. 

3. Evidence for the Prosecution 

Charge I and Specification 

It was stipulated that tm aooused was the duly appointed and act
ing theater officer of the first Engineer Construction Group and the 
73d Engim er Light; Equipment Company, both located at APO 929, duril:lg 
the period May 1948 to 31 May 1949 (R 17). -

The First Engineer Construction Group was deaotivated on l June 
1949 8lld replaced by tm 46th Engineer Comtruotion Battalion. The 
personnel of tm Group was transferred to the Battalion (R 51). 

It was further stipulated that if Mr. George Ina.tsuka were present 
he would testify that he is the Chief' of the Auditing Section, Japan 
Regional Offioe, Far Ea.st CommaIJd. Motion Picture Division, Headquarters 
Eighth Array, a.Di that in the ordinary course of busineas the Auditing 
Seotion receives 8lld audits weekly financial statements and oash re-
mi ttanoes submitted in conjunction with the financial statements of all 
tbsater officers in Japan including tm theater of the First Engineer 
Construction Group and the 73d Engineer Light Equipment Company. That 
all theater officers of the occupation forces in Japan are required to 
:forward at the em of eaoh week a weekly financial statement and all funds 
in excess of the authorized working balance to the '*FEC" Motion Picture 
Division, Japan Regional Offioe, ~ad.quarters Eighth .Army. That the 
rooords of said .Auditing Section reveal that the theator officer of the. 
First Engineer Group did not forward any remittanoes w1th his weekly 
financial statements covering the periods 29 October 1948 to 11 March 
1949 but that the weekly financial statements for the period mentioned 
aokncmledged a cash aooountability each week for the cash retai:oed aDd 
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that the name of the person signing th& weekly f'inanoial statement11 u 
theater oftioer waa First Lieutenant Donald B. l.BCleire. That the theater 
officer of the 73d Engineer Light. Equipment Oomp~ ma.de no remittances 
during tbe period 18 November 1948 to 11 March 1949, but that tl:e theater 
offioer did submit weekly finanoial state:!Df!ntS during th& period mentioned 
ani that these statements aoknowledged a oash aooountability equal to the 
total ca.sh indicated as beiDg retained am that the name of the person 
signing the weekly financial statement was Firat Lieutenant Donald B. 
lBOleire (R 18.19). 

On 14 March 1949 Captain Harry c. Thoma, Inspeotor General's Depart
ment. Headquarters I Corps. went to the Headquarters of' the First Engineer 
Construction Group. Fukuoka, Japan, to make an imestigation concerning 
some alleged shortages in the "motion picture service aooot.mt• ot the 
First Engineer Comtruotion Group am the 73d Engineer Light Equipment 
CompaJ:\Y. Lieutenant l.BCleire was the theater officer and h, warned 
Lteuten.anb 1.BCleire ot his rights under the 24th Article of War "a:Dd 
the pertinent .Ar:my Regulations.• He audited the accounts of the two 
theaters by checking the weekly financial statements a:nd the remittances 
submitted by the aooused., against the number ot tickets whioh had been 
sold, and determined that there should have been on h8lld 11six hundred 
eight dollars a:Dd soma cents." He asked for tm :money and the accused 
0 stated he did not have it and oould not produoe it - _he thought he had 
part of it., but not tie entire amount.• Tm a.ooused further stated that 
he had kept the money in a drawer in his desk and trom tiloo to ti.D as he 
needed money 11for oigarettes and such things• he would purchase them from 
the funds in the desk but he waa not certain what had happened to the 
entire amount. Captain Thoma did not cotmt the money which the accused 
indicated was in the desk dra:w-er because the aooused 11indioated that 
there wa.s other monies beside what was supposed to be for the theaters 
in whatever amount of money was in his desk - that there was no segre
gation• (R 21-25 ). 

The deposition of ::Mtss Margaret Kuke.nioh waa reoeived in evidence 
without objection by tm defez:aae as Prosecution Elchibit l (R 26). In 
her deposition Uiss Kukaniohtestified that on 21 March 1949 the accused 
was called to testify in the et'fice of the Inspector General, Headquarters 
I Corps., APO 301., ~oto, HoDBhu, Japan. She was a clerk-stenographer in 
the Office of the Inspeotor General and as such she made a record of the 
testimony given by the accused. The aoeused was asked it he understood 
his rights under the 24th Article of War and he replied, 0 Yes, sir.n 
The provisions of paragraph 7, 11Arrrry' Regulation 20-3011 were read and ex
plained to the aooused. · The accused was sworn a:Dd testified UJJder oath. 
Her notes reflect that the tallowing transpired a 

"Fourteenth interrogatory-a Did the accused in your presence 
acknowledge that he had been designated as Theater Officer in 
orders? 
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11 .Answera Yes, sir. 

"Fit'teenth interrogatory• Did tm a.ocused acknowledge that 
he recognized that money oollected .f'rom the sale of theater tiokets 
and turned over to him was the property of: tho Far East Comma.tld 
Motion Picture Division? 

".Answera Yes, sir. 

"Sixteenth interrogatorya Diel he admit that he used some of 
the money collected from the sale of motion picture tickets and 
turned over to him for his mm use? ' 

".Answera Yes, sir. 

11 Seventeenth interrogatorya ¥fill you state the exact words 
that he said at that ti.me a 

"Answera Question - 'Do you then admit that you used some ot 
this money for your own use! J;D.swer - I don't admit that what I die 
use was not going to be paid baok; at times I'd. borrow from. it and 
then pay it back. Question - You did borrow .f'rom this money and use 
it for your OWll. personal use. Is that what you are talking about? 
.Answer - Yes, sir.• 

ttEi.ghteenth interrogatorya Was e:IJY manbion ms.de of the us; of 
the money taken from tro fund, and• if so, what use was indioated1 

".Answer: There was mention made, as follows 'Well, there would 
be times when I would not have aey funds with me, like some tim:, 
I would run out of a carton of cigarettes in the of'fioe. Instead 
of borrowing money from a fellow officer• more naturally I would 
borrow it from this aooount.' Al.so, question - 'To your knowledge 
what is the largest amount that you ever took at one ti.loo from the 
theater fund which you used for yourself? .Answer· - I believe the 
largest amount wa.s $10.00. Question - What was this amount used 
for? .Answer - Well, whenever I'd be short of money down e.t the 
office - sometimes they would oome arouDd. oolleoting for monthly 
bills for moals.• 

nNinteenth interrogatorya Did tm accused state how oash 
collections received by him were kept alld safeguarded? 

u.Answera Yes, sir; e.s followsa 'Did you attempt-to retain 
the cash oolleotiona separate for the two theaters 1 .ArJswer - No, 
sir, I did not. Question - 'Where wa.s the money kept? . A:/JJsvrer -
The money; as I stated before, wa.s kept in my desk in m::, office. 
Qwstion - In a drawer? MJE'fler - It was not in a drawer; it was -
you pull tm dreJrer all- the way out and there was a space, about a 
foot - in there. Question - Was tm dre1er locked? .Answer - No, 
sir.• 



"Twentieth interrogatory& On 21 March 1949 did this acoused 
produoe checks or money-orders to tm investigating officer; if ao, 
what were they, in what amounts were they drawn, aild what were they 
for? 

11 .Answera Yes, sir; Lt I..eCleire produced two cheoks, No 6 and 
1. drawn on the City National Bazik, Tokyo, Japan, in the amounts of 
$100.00 and $50.00, respectively, dated 20 V..a.roh 1949, signed by 
Howard G. Peoples, Captain, CE, 01104335, representing a loan from 
Captain Peoples to make up the deficienoy existine in his theater 
fw:lds. 

uTwenty-first interrogatorya Did Lt I..eCleire ackllowledge that 
the shortage which existed prior to the begi:oning of this investiga
tion was at least in the aroount of the cheoks produced at this hearing? 

".Answer: Yes, sir. 

"First cross-interrogatory: Do your notes ir.dica.te that 
complete restitution had been made at the time of the taking of the 
statement? 

".Answer: 1w' notes read. 'Do you have any additional informa
tion you care to give 110W' in this investigation1 .Answer - The only 
additional information I have is that I am prepared now to submit 
the oorrected oopy of the 73d. I have two money orders here in 
the a.mount of $143.00. (lloney orders Nos 105434 and 105435, in 
the amo1.mts of $100.00 and $43.00, respeotively, payable to the 
FEC Motion Picture Service, verified as being in the possession of 
1st Lt Donald B. I..eCleire).• 

"Second cross-interrogatory: In answer to a question as to 
where tpe money was to make up the cash accotmtability of $462.40 on 
16 Maroh 1949, did Lt I..eCleire state that the money was in his desk 
but that he would have to borrow some to make up too total'? 

t•.Answer: The notes read, 'This money in these money orders 
was in my desk. What I was waiting for I was trying to obtain sollle, 
borrow so I would have the total of the '73d and Headquarters. ttt 

Specifications land 2, Charge III 

Captain Lincoln c. Drake, 46th Engineer Construction Battalion, be
CaIDe post exchange of'.ficer of Branch Post Exchange 1Io. 817 in .April of 
1949. 

Prior to the time Captain Drake becQJD.e exchange offioer of Branoh 
Elcchange :No. 817 the Bre.noh Exchange accepted two checks, each in the 
sum of $100.00, from tho accused. These two checks were returned to 
Captain Drake because of insufficient funds on deposit with tho dr~ee 
bank. Captain Drake oalled the e.ocused and informed him that the two 
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oheoks had been returned beoc..use of insufficient funds. The accused 
went to Captain Drake's orderly room and looked at the oheoks. He then 
informed Captain Drake that he had made arrangements with his brother 
for depositing the necessary amount of money in the bank to oowr the 
checks. Captain Drake suggested that the accused contact his brother to 
see whether or not the money was in the bank before replacing the checks. 
On 9 June 1949, about one week after the foregoing conversation the accused 
went to Captain Drake am gave him two checks, in the sum of $100.00 each, 
at which time Captain Drake gave the accused the two checks which had been 
returned to the exchange beoa.use of i11sufficient funds. Captain Drake pre
pared his monthly iist of checks received "a.nl. deposited them with '1!J¥ oash 
and sales report at Depot #3. 11 These checks were returned unpaid.· Captain 
Drake identified the two checks given him by the accused on 9 J\me 1949 
and they were received in evidence as Prosecution Ex:hibits 2 and 3, 
respectively, without objeotion by the defense (R 26-35). These two oheoks 
show that they were drami by the accused on the Peoples First National Bank, 
Hoosick Falls, New York. They are each dated 9 June 1949 and are payable 
to the order of the Custodian Eighth .Army Ex:chs.nge Ftmd (R 26-35 ). 

The deposition of Arthur A. l.loLiIJden, cashier of' the Peoples First 
National Bank, Hoosick Falls, Nev, York, was received in evidence as 
Prosecution Exhibit 6 over the objection of the defense that the ex-
hibit attached to the deposition did not appear to be complete (R 35,36). 
In his deposition Mr. MoLinden testified that the accused maintained a 
checking acoount in the Peoples First National Bank of Hoosick Falls, 
New York, and m attached a oertified copy of the ledger sheet of ac
cused's aooount for th3 months of June, July, .August and part of September 
1949. ls also testified that on 13 July 1949 two checks in the amount of 
$100.00 each, drawn on accused's account, were presented to the bank for 
payment and that p~nt was refused beoause there were not sufficient 
f'unds to pay them. The ledger sheet s.ttacl»d to the deposition shaw• 
that on 6 J\me 1949 the aooused 's balanoe in the bank was ;49.28 and that 
from that date until the last entry shown tmder date of 13 September 1949 
accused 1s aooount never exceeded the sum of $49.28. On 13 September 1949 
his balanoe was $29.88. The ledger also shows a $20.00 deposit in June, 
July, .August am September 1949. Mr. MlLirden testified that these deposits 
were ufrom US .Arrr:y paymaster's office • .Amount $20 per month." 

Specification 5, Charge III 

IJ.eutenant Colonel Wythe P. Brookes was the oomrna.nding officer of the 
First Engineer Construction Group and the accused was tm adjutant of that 
Gr~up when it was deactivated on 1 June 1949 and replaoed by the 46th 
Engineer Construction Battalion. Colonel Brookes beoem.e the Comm.anding 
Officer of the 46th Construction Batta.lion am. the aocused became the 
Battalion Adjutant. On 15· May 1949 the accused submitted a letter of resig
nation from the servioe. Colonel Brookes testified that in June 1949 the 
following oocurreda · 
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"Q. Were any instruotions ever given to Lieutenant LeCleire? 
"A. They were, prior to the disoussion on this letter in 

question. 

On approximately what date? 
Around the 24th or June. 

uA. That Lieutenant LeCleire would not, through aey means 
of oorrespondenoe, message, or aey other method, oontaot a higher 
headquarters concerning the return of his letter of resignation. 
The only method through which he could do this in the proper 
manner would be in aocordanoe with the provisions of AR 600-275, 
which stated that a request for return could be submitted through 
channels • 

"Q~ Directing your attention onoe again to the instructions 
you gave Lieutenant LeCleire not to correspond with higher head
quarters except through channels, will you state what Lieutenant 
LeCleire told you about that correspondence? 

"A. You mean further correspond.ence? 

"Q. Did you ever have occasion to speak to Lieutenant LeCleire 
further concerning the order you gave him. in Jt.me? 

"A. I gave that order subsequent to several previous instances 
where. oontaot was made with either this Headquarters or Eighth Army 
concerning the letter of resignation submitted by Lieutenant LeCleire. 
Between that time and the submission of the information copy of the 
request for the return of his resignation, there were no additional 
instances that I was aware or" (R 54,55,56). 

This order was given after a radiogram had been sent to the Eighth 
l!rm.y and several telephone calls had been made to I Corps and Eighth llrmy 
concerning the letter of resignation and af'ter Colonel Brookes had been 
required by his superior ·to explain wey these commt.mications had not been 
made through military channels (R .62). 

On 4 August 1949 tbs accused su~'llitted in writing a request to The 
.Adjutant General, through the Comma~~ing General, I Corps, that his letter 
of resignation be returned to him. This letter and the indorsernents 
thereon were introduced as Prosecution Exhibit No. 14 without objection 
by the defena e (R 50). This exhibit shows the accused's request for 
the return of his resignation as the basio communication. The first 
indorsement thereto is by Colonel Brookes as Commanding Officer of the 
46th Engineer Construotion Battalion to Commanding u-e:t!°'ral, I Corps. 
The succeeding four indorsernents are by successively higher headquarters 
including General Headquarters, Far East Command. The fourth indorsa
ment by General Headquarters, Far East Command, reads in part as follows a 

ttGENERAL IB.ADQU.ARTERS. F.AR E.AST C01't,1.AND. APO 500, 23 AUG 1949 

TOa Commanding General. Eighth .Army, JU'O 343 

Returned without action in view of Department of the .Army 
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radiogram. YvCL 36190, 19 August 1949. 

BY COMM.AND OF G:EliERAL Mao.ARrHUR.a 

/s/ Charles ~ Rowan 
CHARLES A. ROWAN 
Major, AGD 
.A.sat .Adj General• 

Colonel Brookes was shown Proseoution Elchibit 14 and identified his 
signature on the first indorsement thereto. Upon being asked to state 
the oiroumstanoes surrounding or oonneoted with that partioular pieoe 
of oorrespondence Colonel Brookes stated that he received a telephone 
oall from Headquarters I Corps, a..t'ter which he took the following aotioni 

"•••I oalled Lieutenant LeCleire in am. disoussed tha matter 
with him and he said he did not think he had oommunioated in 
a.ey way with the Department; of the Arrey oonoerning the matter. 
I reminded him of the faot that I Corps a.pparenbly had a radio-
gram sent by the Department of the Arrr{3', in whioh they stated 
they had information ooncerning Lieutenant LeCleire 1s request 
for tre return of his letter of resignation. He then stated 
that approximately three days after he submitted .us letter of 
resignation through normal channels, he did stamp a copy 'informa
tion' and send it direct to the Department of the Army. 11 (R 54) 

Prosecution Exhibit 15 was identified a.s being a classified document 
whioh had been received at I Corps. It wa.s reoeived in evidence without 
objection by the defense (R 71,72). This exhibit consists of an unsigDBd 
copy of the accused 1s request to· The Adjutant General for tm return of 
his tender of resignation as the basio oommunioation with four indorse
ments. The basio oornm.unioation is stamped "information oopy." The first 
indorsement was to the Commanding General, I Corps• al'.ld was prepared for 
Colonel Brookes I signature a.s th, oommanding officer of the 46th Engineer 
Construotion Battalion. The second indorsement reads a.s follews a 

11.AGPO-S-C 201 IeCleire, Donald B. 2nd Ind CTD/mjf/1D735 
(4 .Aug 49) 

AGO, Department; or the Army. Washington 25, D.c. 19 August 1949 
TO, Commander-in-Chief• Far East Commam • .APO 500, o/o Postmaster• 

San Franoisoo, California 

1. For appropriate action. 
2. Withdrawal of resignation, for the good of the servioe. 

submitted by First Lieutenant Donald Burdiok LeCleire• 01111733, CB, 
has been approved by the Department of the .Ar'I!r:I• Lieutenant IoCleire 
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will be tried by oourt mrtia.l. 

BY ORDER OF THE SECRETARY OF THE .ARYYa 

1 Inol .Adjutant General 
Resipiation dtd 10 May 49 

wf20 Ind.a & 3 Inola• 

The third i:ndorsement reads as tollowa a 

11 GENERAL HE~UARTERS, FAR EAST COMM.AND, .APO 500, 30 AUG 1949 

TOI Comme.Dding General, Eighth Army, .APO 343 

For neoessary a.otion in oomplisnoe with pa.re.graph 2, 2d Indorsement. 

BY COM1WID OF GENER.AL Mao.ARTHUR I 

1 Incl 
n/•· 

/s/ C. A. Beall, 
C. A. BEALL, 
Lt Col, AGD 
.Asst .Adj Gen 

c4"e 
JR. 

It was stipulated that if Lieutenant; Colonel C. A. Beall, Jr., were 
present in court that he would testify that -

"••• he is an .Assistant .Adjutant General at GEQ, FEC, .APO 500, 
that he is in charge of the 0£.f'ioers I BrallOh, Personnel, 
Adjutant (½neral Section, G~, FEC, .APO 500J that in the 
oours·e of his duties as an .Assistant .Adjutant General, G~, 
FEC, .AI'O 500, aDd in the normal course of business, and on 
30 August 1949, he signed the third indorsement to letter, 
&ad.quarters 46th EngiDBer Construction Battalion., APO 929, 
subjeota •Request for Return of Letter', dated 4 .August 1949J 
that the second indorsement forwarding the oorrespoDdenoe to 
the Commander-in-Chief, Far East Comma.ndi, .APO 500, apparently 
was prepared in the .Adjutant General •a O.ffioe,11 Depa.: t...tent of 
the .Army, Washington 25, D.c., on 19 .Augus't. 1949; that thero 
is no record of this corresponieme ever having been received in 
G~, FEC, prior to the receipt from the Department of the Jirrrw 
on 30 .August 1949, but that a lotter similar to basic oomm.unioa.... 
tion had been previously received through channels from Head
quarters Eighth .Army.u (R 18) 

Speoifioations 1,2,3,4, and 5, .Additional Charge II 

From January 1949 to 16 Ootobor 1949 Lieuteuunt Colonel .Aloysiw:i 
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Seipel was tm .Aasistant. .Adjutant General of I Corps. On 16 Ootober 1949 
he beoame tre .Acting .Adjutant General of I Corps. His duties included 
the receiving am. dispatohing of official oorrespondenoe originating or 
ohanneling through Bead.quarters I Corps. He identified Proseoution 
Exhibit 7 as being a. oommunioa.tion originating from the Departnent of 
the Army, O!'fioe of Chief of Finanoe. This oonmumication had been re
oeived at I Corps through oha.Dnels. The baaio oommunioation reads a.s · 
follows a 

"DEPA..~TMENT OF THE .ARMY 
Off'ioe of the Chief 

of Fina:noe 
Washington 25• D. c. 

CS.ACF-EU 132/519055 Watters, N. s. 17 Maroh 1949 
X 201 Le Cleire, Donald B. 

SOB cECT I Loss of Funds 

TO a Commander-in-Chief' 
· Far Ea.st 

APO 500, o/o Postmaster 
San Franoisoo, California 

l. Attention is invitad to the atta.ohed copies ot lettera 
from this office, dated 6 January 1948 aDd 27 February 1948, 
addressed to the attention of Lieutenant; Donald B. Le Oleire, 
0-1111733, CE, to which this offioe has- no record of receipt 
of reply. • 

2. In view of tm tine that bas elapsed, it is requested 
that Lieutenant; Le Oleire be called upon to reply to the 
oorrespondenoe referred to a.bove without further delay. 

FOR THE CHIEF OF FIN.ANCEi 

2 Inola /s/ C. C. Green 
1. Cy ltr 6 Jan 48 c. c. GREEN 
2. Cy ltr 27 Feb 48 Major, FD 

.Asst, Reo &: Disb Div • 

The letter dated 6 January 1948 referred to in this oonmumioation 
reads as tollovrsa 

"FINEU 132/519055 Watters, N.s. 6 January 1948 
x 201 Le Claire, Donald B. 

SUBJIDTa Loss of FUDda 
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TO a Comm.anding Officer 
1st Engr. Const. Group 
APO 929, c/o Postmaster 
San Francisco, California 
ATTNa Lt. Donald B. Le Cleire 

0-1111733 

1. This office is in receipt of a Report of Board of 
Offioers oon:vened to investigate and fix responsibility for the 
loss of funds intrusted to you by Lieut. Col. A. H. Miller, F.D., 
172nd Finance Disbursing Section, whose accounts were transferred 
to Captain N. s. Watters, FD. 

2. The records indicate that the original intrustmant wa.s 
in the amount of eight thous and two hulldred forty-six dollars aDd 
eighty-eight oents ($8246.88) and that vouchers were received 
aooounting for two thousand one h'Ulldred ninety-three dollars and 
thirty-eight cents ($2193.38) and five thousand five hundred 
eighty-six dollars and twenty-one oents ($5586.21) leaving a 
balance outstanding of four hundred sixty-seven dollars and 
twenty-DiDB oents (i,467.29). There is no information as to 
whether that amount is a loss of cash or loss of vouchers. In 
the event vouchers for that amount are in your possession. it is 
requested they be furnished thia office, or if you have informa
tion as to tre disposition made thereof it is requested this office 
be advised. It is. also requested that this office be furnished a. 
certificate attesting to all fa.ots known to you relative to this 
balance due the United States. 

FOR THE CHIEF OF FIN.ANCEi 

/s/ C. c. Green 
Major. FD 
.Mst. Rea & Disb Div 

A CERTIFIED TRUE COPYa 

/s/ T. W. Dean 
T. w. Dean, WOJG, us~· 

Ths first indorsement to the letter of 17 Ma.roh 1949 was by General Head
quarters. Far Ea.st Command. and addressed to the Commanding General. Eighth 
Ar'1113'. The second indorsement was by Headquarters Eiglrl;h Arw./, to the 
Commanding General, I Corps. Lieutenant; Colonel Seipel plaoed a. third 
indorsement on this oommunioation, which reads a.s follows a 

11 .AG 130 - P 3rd Ind .APR 12 1949 WM/js 

HE.ADQUARTERS I CORPS., APO 301., 
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TOa Commanding Off'ioer, 1st Engr. Const. Group, APO 929 
ATTN& Lt. Donald B. lA3 Cleire, 0-1111733 

For compliance with basio commlmioation. 

BY COMMAND OF MAJOR GENERAL COULTER a 

/s/ A. Seipel 
2 Incls I A. SEIPEL 

n/• Lt Col, AGD 
Asst .Adj General" 

This basic 'communication with inolosures and iDdorsements was then for• 
warded to the Cmnmending Officer, First Engineer Construction Group (R 
37-39, Pros Elt 7). 

Lieutenant Colon.el Seipel also identified Prosecution Exhibit No. 
11 as being papers received by the .Adjutant General •s Section. Head• 
quarters I Corps, and which had been dispatched by I Corps in the nerma.l 
course of business. This exhibit was received in evidenoe without objec
tion by the defense (R 45.46). Prosecution Exhibit 11 consisted of the 
letter described in Specification 3 of .Additional Charge II. There were 
four inolosures with the original oo:nmtmication, the fourth one being 
the tracer letter described in Specification 2. of .Additional Charge II. 
This communication had been sent to the Comm.e.nd.ing Officer, 46th Construc
tion Battalion, by third indorsemenb {R 44.45, Pros Ex 11 ). 

Lieutenenb Colonel 5eipel identified Prosecution E,chibit 12 as being 
a tracer lotter which had originated at li3adquarters I Corpa, am whioh 
was addressed to the Commanding Officer. 46t~ Engineer Construction 
Battalion. (This letter is the one described in Speoifioation 4 ot .Addi
tional Charge II.) Prosecution Exhibit No. 12 was reoeived in evidence 
without objection by the defense (R 45.46). 

Lieutenant Colonel Seipel identified as Prosecution Exhibit 8 as 
being a letter dated 17 ·September 1949, which had originated at ~ad.
quarters I Corps and which was add!"essed to the Commandi.ng Of'f'ioer, 46th 
Engineer Construction Battalion. (This letter is the one described in 
Specification 5 of Additional Charge II.) It was mailed to the addressee 
by registered. mail. Prosecution Exhibit 9 was the reoeipt for registered 
article No. 1044 as issued by the Post Office Department Tthen this letter 
wa.s mailed. Prosecution Exhibit 10 was a "Return Reoeiptu for registered 
article No. 1044. This reoeipt wu dated 19 September 1949 and signed 
aDonald B I.eCleire 1st Lt~ as uaddressee's ~ent;.• Prosecution Ex:hibita 
8, ~ and. 10 were received in evidenoe without objection of the defense (R 
4o-44). 

The letters mentioned herein were not brought to the attention ot 
Colonel Brookes, the ocmmUJding oi'fioer of too 46th Engineer Construotion 
Battalion. Colonel Brookes received a telephoDe call i'rom li3adquarters 
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I Corps about the 23rd or 24th of September 1949 relative to mianswered 
oorrespondenoe. 1i3 thereupon asked Ueutenant; LeCleire about four or 
five letters. Ueutenant; LeCleire gave Colonel Brookes the correspornence 
introduoed as Prosecution Elchibit 12 alld •a oarbon oopy of one other 
letter that had an indorsement that he had sent through channels" (R 53 ). 
This carbon copy of the letter produoed by the aooused was introduced 
as Prosecution Exhibit 13 without objection by the defense (R 49). The 
exhibit (except tm certificate attached thereto) reads as follows 1 

11.AG 130 - P 3rd Ind .AMB/sn 

11 Jun 49 
Headquarters I Corps, .Aro 301 

TOa Commanding Officer. 46th Engineer Cons Bn, JJ'O 929 

1. Correspondence referred to in preceding indorsement 
was forwarded to 1st Engineer Construction Group, by 3rd 
indorsement, this headquarters, file JJJ 130 - P, dated 12 April 
1949. 

2. Request reply to this headquarters not later than 
11 June 1949. 

BY COMM.AND OF MAJOR GENERAL COUTir:&lt 

J\sst .Adj General 

•4.th Ind. 

IIB.ADQU.ART}-;RS 46th EUGINEER CONSTRWTION B.ATTALION, APO 929 
15 September 1949 

TO a Conman.ding General. I Corps, APO 301 

l. Attached herewith is a certificate, which as near as 
possible was prepared in November 1946 alld mailed to the Chief 
of Fiuance, Washingt;on, D.c. in regards to this matter. 

2. The last known military address of the following ruuood 
o:f'fioers who were the Labor Officers mentioned in the oertifioate 
are as follows; statements from these officers can substantiate 
inclosed oertifioate., is attacheda 

1st Lt George A Smith, CompaJlY A 544th EB&BR, APO 660 
1st Lt George W Nelson, Company B 544th EB&.BR, APO 660 
1st Lt Bernard Shook, Company C 544th EB&BR, APO 660 

1 Incl a DOUAID B LeCLEIRE 
.AB illdica.ted 1st Lt., CE 

.Adjutant;" 
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When the a.ocused handed Colonel Broolces the two pieoes of oorres
pondence he stated "that he ha.d oot reoeived or seen the other pieces of 
correspondenoeu (R 53). 

On 28 September 1949 Lieutenant Colonel John H. Cosper and Lieu
tenant Colonel Brookes made e.n inspeotion of the desk used by the a.ooused 
in tre ~ad.quarters of the 46th Engineer Construction Battalion,. at which 
tiioo they found an acoumula.tion of between 30 and 33 pieoes of personal 
mail, two soldier deposit books, one civiliSll pay check, and between 
20 and 40 pieces of offioia.1 correspondence. Some of this official mail 
was found in the desk drawer a.nd some was found behind the desk dra:,rers. 
Only about three of the pieoes of personal mail had been ope:ned. Two of 
the personal letters were registered letters (R 52,53,56,57,67•70). 

Proseoubion Exhibits 7 and 11 were found behind the drs:wers of 
L:ieuteIJant uCleire•s desk am Prosecution Exhibit 8 was found in the 
top drawer or'the desk (R 52,53). 

4. Evidence for tre Defense 

Kathryn uCleire, the accused's wife, testified that during 1943 
she was a "Yf.AC11 stationed at Bend, Oregon. She met the aooused on 8 
June 1943 am they were married on 10 July 1943. Twelve days a.fter 
their marriage the aoouaed was transferred to North Carolina "because 
we were married. 11 Sbe joined the accused in September of 1943. The 
accused was •shipped ·overseas Easter Day alld I did not see him a.gain 
until January 1946, by which time I had a ba.by. 11 The aocused was like 
a stranger upon his return and they did not live as husbaJJd am wife. 
They could not find a place in which to live for a.bout six months. 
Three months a.f'tier they established a .hoioo the aooused was again sent 
overseas. The accused left the States on l Ja.Duary 1947 on his present 
tour of duty., e,.nd was due to return_ to the United States in June 1949. 
She joined the accused in June 1947 at .A:magi., about 29 miles f'rom Fukuoka, 
where she lived in a "BOQ" with a captain aJld his wife and a •First Lieu
tenant - a bachelor of.fioer.• She became involved with the sir..gle officer 
and had what she ~thought wu a. love affair." She told her husballd ot 
the ai'fair and she "thought he would go ora.zy. u The lieutenant returned 
to the United Sta.tea in November 1947. They moved to Fukuoka. The aooused 
was adjutant of the First Engineers where1 

"••• I ha.d a. gq till:e - I wanted to be an Army wife, but 
I thought it took high living and wa.s very extravagant, all 
of which time I wa.s very mean to Don. He never did a.DythiD.e; 
right - I thought be was stupid - we just £ought. Every 
time he wa.s home I would never let him even ao much a.a tell 
m:y little girl oot to do something, UIItil it got to where 
he didn't even want to 00100 home. Then it was fighting all 
the time.• (R 83 ). 

16 

http:ba.by.11
http:married.11


24n 

Colonel Hawkins was the aooused•s commanding officer and in December 
1948 he was killed. The aooused believed that Colonel Hawkins was murdered. 
The night Colonel Hawkins was killed the a.ooused •oame home aDd. sat aDd 
oried and cried. This went on for days on end - he wouldn't talk or 
say aeything.• The aooused•s attitude toward his work began to change. 
He came home at night 11 am sat and read ••• he didn't ca.re. 11 He stated 
that Colonel Brookes treated him as an office boy aIXl not as an adjutant. 
Prior to 11 June 1949 the aooused told her that be was sending her home. ' 
On 11 June 1949 sm was at a party at Colonel Brookes• home. She asked 
Colonel Brencherhotfer about when sm would be going home. Colonel 
Brencherhoffer told her that the only papers he had seen was her husband's 
resignation from the Arrrry. This was the first knowledge that she had of 
her husband's resignation. "I was shocked am upset and went down to see 
my husballd. Don never said a word. I oaIDe home and I took poison, then 
I called -:, husband and asked him to oome home • I told him what I had 
done. H9 wa.11 OD and he didn •t oou, home so I called this friend of mine 
and she called the MPs •••• 11 She begged the accused to recall the resig
nation. The accused told her that he hs.d sent a "TWX up there" and gave 
her a copy of it. She went to the Signal Office and discovered tha.t her 
husband had not sent the TWX. She attempted to jump out of the window 
but was prevented from jumping by her hllsbam. The next day she called 
Eighth Army and foUJJd th.at the a.coused•s resignation was at that head
quarters. She called Captain Emery and asked him to request tm return 
of the accused •s resignation. Captain Emery stated that he oould not do 
anything until authorized by his colonel. She took the oopy or the TWX 
given her by the aooused and with the help of 11Buck Bachtell, .Adjutant of 
Military Government;" dre.i'ted a TWX and dispatched it to Eighth .Anrry. 
About two weeks later Colonel Brookes called her in 8lld asked .if she had 
sent a TWX, to whioh she replied that she thought i_t was a telegram. She 
requested Colonel Brookes to help her husband, but he stated that nothing 
oould be done. Later she "round that under .AR 605-275 you could reoall 
papers and. I made my husband submit a paper recalling them and tald.ng 
the court-martial." During cross-examination, she stated& 

11Q. Did Colonel Brookes ever give you and your husband 
a direct order not to oommunioate with higher headquarters 1 

11.A. Yes, sir, ·arter I sent the TWX, and I told m:, husband 
that I would not contact anyone. 

aQ. Did you thereafter contact a.cyone 1 
11.A. No, sir, I did not. 11 (R 80-88) 

The accused was warned of his rights as a witness and elected to make 
an unsworn statement. He stated that he was born in Hoosick :ra11s, New 
York, on 18 llay 1917. ms father died in 1931. He worked his way through 
high school and one year of college, but was foroed to discontinue college 
beoause of lack of funds. In Ootober 1941 he enlisted in the J.rmy 8lld 
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by 23 December 1942 had risen to the rank of "buck sergeantll when he 
was sent to Engineer Off'ioers Candidate Sohool. He gaduated from 
Officer Candidate Sohool and was stationed at various posts in the 
United States until .April 1944. He served in New Guinea and Japan before 
returning to the United States in January 1946. He earned the follow
ing noitations 8Xld award.Bu I American Defense ribbon, American Theater 
ribbon, Asiatio-Paoifio Theater ribbon with arrowhead. and three bronze 
stars, World War II Victory medal, J.;rmy of Oooupation loo4al for Japan 
an:l the Philippine Liberation medal with oDe bronze star. He identified 
a statement he made to a Medical Board convened at the 118th Station 
Hospital. Conoerning this report he sta.teda 

u••• I made this statement to be included in their report. 
In the 1'irst paragraph here, I mention that I felt that I should 
go to the hospital for a psyohiatrio examination beoause there 
were times that I would not recall incidents that people would 
oal.1 my attention to. I had got worked up at ti~s - I ha.d 
started feeling this a.rter - it was a.:f'ter Colonel Hawkins t 

, death. Why that was,, I never knew. Maybe it waa aooumulation 
of duties that I had, and more or less domestic troubles that 
waa as.using me to .feel that something waa wrong with me mentally. 
I had not mentioned this to anyone, but approximately at the 
time that I received orders to report to the 118th Station 
Hospital for this Medical !bard, I was preparing myself to enter 
the hospital for s uoh an examination." (R 95) 

Without conceding e:ny criminal liability for his actions he sta.teda 

11At this time, I am in a position to make restitution on 
these four checks. Two of them ·1 never had ally opportunity to 
make restitution on, and the other two checks I had suoh a short 
period of time to make restitution that it was impossible. 
Colonel Brookes gave me twenty-four hours to make restitution 
and at that time, it WU. impossible for me to get the_ money to 
make the restitution, but at this time I am ready to. This is 
the .first opportunity that has been offered me. 11 (R 95 ) 

Ta, proceedings of a Board of 0£fioers,, convened at the 118th Station 
Hospital, JJ!O 24-5, on 11 October 1949, was introduoed in evidence u 
Defense Exhibit A with a stipulation that the various o.t'.ficers who testi
fied. before the Board would if present in court testify su~stantially as 
they testi.fied before the Board (R 88,89 ). In their testimony before the 
Board of Of.fioers Lieutenant Colonel W. P. Brookes, Major Harry I. Conklin 
and Captains lielvin R. Poer and Lincoln C. Drake, all of the 46th Engineer 
CoDStruotion Batta.lion, detailed to the Board what they k:Dsw-- oonoerning 
the manner in which the aoouaed performed bis duties. They all stated 
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that they believed that the aooused knew right from wrong but that his 
actions in letting his work aooumulate for days at a time appeared ab
normal. Colonel Brookes also stateda 

11 A. He knows right from wron~ but he definitely from the 
things that he has done is not able to oarry out the right for 
some reason because to a:n:y one who knows the whole story it is 
impossible to believe that he did all this." (Def' Ex Aa p 7) 

Lieutenant LaCleire stated to the Board& 

11.A. At times, I have felt that I have been doing s0111ethi:ng 
wrong for a reason I oould not understand. 

11Q. Would you care to elaborate? 

tt.A. Yes, I kept those things to myself' all the tim:t and more 
or less tried to hide them from m:y wife. I nave felt that there 
is something wrong, and I would like to find ways of oorreoting 
that wrong. 

t
1Q,. You say that you have felt that there is something wrong? 

Vfua.t do you mean by 'something' 'l 
11 .A. I mean something wrong with me personally. What makes me 

do these things. 

"Q,. Is it s omethine that you don•t have control over? 
"A. I would s~r that I don't bave oontrol over it. 

"Q, • J,re you mva.re at the .tuoo '.;hat those thint;s a.re wrong 
that you are doing? 

11 A. I an. avra.re that it is wrong. tt (Def Ex A, p 13) 

He then ma.de a personal history statement to the Boa.rd. 

!'lia.jor Jerome P. Knight, Fukuoka Civil Affairs Team, testified that: 

uA. .Approximately 2 to 2½ months ago, Lt LeCleire asked ma 
to defend him on a oharge involving misappropriation of· funds of 
the bheater of the Engl.nears. The only point mentioned was the 
misappropriation of funds. Sinoe that time I have on two different 
oooasions reoeived additions to the oharges whi'oh entailed the 
defendant;. At no time did he give his appointed defense the full 
list of charges on which he expeoted to be tried and yet he ex
peoted me to give him adequate defense. As a matter of fact it 
was not until tm talk with the Corps Engineer Offioer that I 
beoa."lle a-ware of the full extent of the charges. 

t•Q. Have you had dealings with Lt LeCleire which would indicate 
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to you that he did not know right from wrong? . 
"A. Possibly on the question of the development of additional 
charges which he did not mention to me. Also the i'aot that oertain 
charges were never made known to Mrs LeCleire on tm basis that he 
preferred to carry the burden of these charges on his own shoulders 
without confiding in her• 

uq,. Is there anything about his conduct in your opinion 
that could be explained by an abnormal degree of shortsightedness? 
1/Jhat is your opinion as to what seems to be the basis of his 
conduct? 

"A. .As a matter of my opinion he lacks a slight shade of 
appreciation of the differenoe between right and wrong. He con
siders wrong as correct until he is corrected. I feel that some 
of the charges under which he is to be tried were the result of 
a lack of feeling of the degree of wrong involved.u (Def Ex~ 
pp 19-20) 

The Board made the following findings 1 

"The board having carefully considered the evidence before 
it find.SI 

111. · That the accused was at the time of the alleged offense 
so far free from mental defect, disease, or derangement as to be 
able concerning the particular acts charged to distinguish right 
from wro:cg. 

112. That the a.oouaed was at the time of the alleged offense 
so far free from mental defect, disease, or der uigera.anb as to be 
able oonoerning the particular acts charged to l.dhero to the right. 

113. That the accused does possess sufficinnt melttal capacity 
.to l.Ulderstand the nature of the proceedings ag~ nst hin and in
telligently to conduct or oooperate in his dei'sLSe. 

11 Minority Recommendations by Lt Col s. vi. French, ID 

"l. It is felt that the interests of justice require that 
a psychiatric evaluation be tmdertaken by a qualified psyohiatrist. 

u2.Basia of this request is as i'oll<ms 1 

nI have reason to feel that serious domestio difficulties 
are a more significant feature of this problem than testimony 
would indicate." (R 20-21) 

5. Rebuttal Evidence 

The proceedings of a Board of Officers convened at the 36J st S~ation 
lbspital, .APO 1055, on 14 October 1949,under the proviaioru, of AR 615-361, 
to determine the sanity of the aooused was introduced a.a Prosecution Elthibit 
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16. The authentioity of this report was established. by stipulation. 
The Board made the following f'indiDgs aDd reoommelldations a 

"FINDDiGS a 

"The patient was admitted to the Neuropsyohiatrio Servioe, 
361st Station Ihspital, on 2 November 1949 and was discMrged to 
duty with the diagnosis 'Observation, psyohiatrio {no disease 
found). Complete psychologioal tests were made and the patient 
was interviewed on several occasions by the ward dootor. He 
was then presented to the Neuropsychiatrio Disposition Board 
which also functions as a Sanity Board. Be was personally in
terviewed. Ha answered questions relevantly and coherently, 
ma.de no attempt at evasion. Be displayed no peouliar mannerisms, 
was well oriented and denied arr:, previous mental illness. There 
was no demonstrable evidenoe of' psyohosis or psyohoneurosis. 

"IMPRESSIONa 

n {a) It is our opinion, based on medical observa
tion, that the patient at the time of the alleged offense 
was so far free from mental defect, disease or derangement 
as to be able ooncerning the particular aots charged to 
distinguish right f'romwrong. 

u{b) Furthermore, it is our medioal opinion that this 
man at the time of the alleged offense was so far free from. 
mental defeat, disease or derangement as to be able con
cerning the particular aots oharged to adhere to the right;. 

"{c) It is our medioal opinion that the patient does 
possess sufficient mental capaoity to understand the nature 
of the proceedings against him and is able intelligently 
to oonduot or cooperate in his defense. 11 {Proa Ex 16, pp 1-2) 

6. Discussion 

1ental Responsibility of .Accused 

Considerable evidence touching upon the accused's mental condition 
was introduoed during the trial. The defense introduced the proceed
ings of a Board of' Offioers, whioh report was completed on 14 Ootober 
1949, wherein the Board f'oun.i that the aocused at the time of the of
fenses was so far free from mantal defects, disease, or derangement as 
to be able conoerning the partioular acts oharged to distinguish right 
from wrong and to adhere to the right, and further that he had sufficient 
mental oapacity to urlderstand the nature of the proceedings against him 
and to intelligently conduot or cooperate in his defense. One member 
of this Board "felt that the interests of justice require a psyohia.tric 

I . It ndevaluation be UIXlertaken by a qualified psychiatrist. This reoomme a-
tion was predicated upon his belief' tba.t"the serious domestic dif'fioulties 
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of the aocused were of a more significant feature of this problem than 
testimony would indicate." In reac:b..ing its findings the Board had be
fore it the testimony of several officers who knew ar.d worked with the 
accused. These same officers appeared as witnesses during the trial 
of the accused. 

During the trial the wife of th:! accused testified at lene;th oon- , 
cerning their domestic life and diffioulti~s. 

In rebuttal the prosecution offered in evidence the report of the 
proceedings of a Board of Officers convened at the 361st Station Ibspital, 
.APO 1055, on 14 October 1949, which Board was convened to determine the 
sanity oi' the accused. Complete psyohological tests vrere ma.de and the 
accused appeared before the "neuropsychiatric Dispo'sition Board whioh 
also functions as a Sanity Board. 11 The Board determined that at the 
time of the offenses the aocused was so far free from mental defect, 
disease or derangement as to be able concerning the partioular acts charged 
to distinguish right from wrong an:l to adhere to the right and further that 
he possessed sufficient mental capaoity to understand the nature of the pro
ceedings against him and to intelligently conduct or cooperate in his defense. 

The court by its findings of guilty inherently found that the ac
cused was not af'i'ected by montal disease and that he was able, concern
ing the particular aots charged, to distinguish right from wrong arxl to 
adhere to the right. The determination of the aocused 1 s mental oondi
tio11 was essentially a · question for the oourt and its determination, where 

, supported by substantial evidence, will not be disturbed by the Board on 
appellate review (CM 298814, Prairiechief, 21 BR (ErO) 129,134; CM 319287, 
Phinezy, 68 BR 221,228, and oases cited therein). From our examination 
of the evidenoe we oonclude that the finding is based on substantial 
evidence an:l. that there is no reason to disturb the court's findiil{;S• 

Specifioation and Charge I 

In this specification the accused was charged with embezzling ~150, 
during the period of June 1948 to Maroh 1949, the property of the Far 
East• Command Motion Picture Service., which ha.d been entrusted to him as 
theater officer of the First Engineer Construotion Group and of tm 73d 
Engineer Equipment Company, in "Violation of .Article of War 93. The ao
cused was the duly appointed and acting theater officer of the units 
named in the specification. In his oapaoity as theater officer he re
oeived the proceeds of the sale of tickets from the cashiers of the 
theaters. :& submitted weekly financial reports for the periods from 
June 1948 to March 1949 to the Far East Motion Picture Service. Eaoh 

-weekly report aok:nowledged a oash aocountability for money belonging to 
the Far East M:>tion Picture Servioe whioh was retained in,his possession. 
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An audit or the aooused's aooounts made by Captain Thoma on 14 March 
1949 showed that he should have had in his possession $608 and so:ioo cents 
which was the property or the Far East Motion Picture Servioe. The ao
oused kept these funds in a drawer of his desk. When oalled upon to 
produoe this sum of money the aooused was unable to do so. stating that 
he did not have the full amount of the monies oolleoted because he had 
spent some of it for his own personal use and beoause the balanoe thereof 
was intermingled with other funds entrusted to him. Thereaftor during an 
investigation. held in the Office of' the Inspeotor General. I Corps. the 
acoused produoed two checks totaling $150.00. These checks were drawn 
by Captai:i Howard G. Peoples on his personal acoount in the City Nation.al 
Bank. Tokyo. Japan. The aocused stated that he had borrowed this money 
to make up the defioienoy existing in the theater funds. 

Bmbezzlemcnt is defined in the Manual for Courts-Martial, 1928, 
paragraph 149h, as follows a 

"Embezzlement is the fraudulent appropriation of property 
by a person to whom it has been in.trusted or into whose hands 
it has lawfully come. (Tubore v. U.S., 160 U.S. 268.) 

11The gist of the offense is a breach of trust. The trust 
is one arising froin some fiduciary relationship existing between 
the owner and the person converting the property. and spring
ine; fr~n an agreement;. expressed or implied. or arising by 
operation of law. The offense exists only where the property 
has been taken or received by virtue of such relationship. ti 

The awner of the receipts from tm operation of the theaters under 
the accused• s supervision was tm. Far East Corima.nd Motion Picture Servioe, 
.A fiduciary relationship existed between the Far East Col!ll;i.and :Motion 
Pioture Servioe and the aocused when he was detailed and aoted as theater 
officer. The money received b'J the accused as theater offioer was at all 
times the property of the I<'ar Bast Command Motion Picture Service. 

In CM 334214, Brown, 81 BR 389, 393, the Board of Review saidi 

tt 'There is a well established legal presumption that one 
who has assumed tb:3 stewardship of another's property has 
embezzled such property if he does not or oannot aooount 
for or deliver it at the time an accounting or delivery is 
required of him. ~e- burden of going forward with proof of 
exculputory circumstances then falls upon the steward and 
his exJ?..la.natory evidence, when balanoed against the ~resump
tion of guilt ari~in~ from his failure or refusal to render 
a proper accounting of or to deliver the property entrusted 
to him, creates a controverted issue of fact which is to be 
determined in the first instance at least, oy the court. 
Here ~he court, by its findings of guilty of embezzlement 
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resolved t!u.s question against accused am the reviewing au
thority did not, nor do we, find any reason to disturb such 
findings.' (Underscoring supplied) (CM 320308, Harnack, 69 BR 
323, 329 ). 

0 Accused •s statement that at the time he took the money 
he int.ended to make restitution thereof by borrowing or other 
means is not a defense to the embezzlement; of.the funds (CM 
253054, Howard, 34 BR 235, 250; CM 276435, }.:eyer, 48 BR 331, 
338 ). 11 

In the instant case when Captain Thoma demanded the funds in aocused 1s 
possession so that he could complete his audit, and the accused was unable 
to and failed to produce them, a legal presumption that accused had em
bezzled the funds was established. This presumption was buttressed by 
accused 1 s admissions that he had converted some of the fu:lds for his 
personal use. Subsequent to the date on which the aooused was requested 
to produce these funds ani was unable to do so, ha admitted that he was 
short ~150 and tendered two ohecks drawn by a Captain Peoples totaling 
;;150 which, he stated, he borrowed to make up said shortage. \Vhile it 
is axiomatic that an accused cannot be convicted upon his 11uncorroborate'd.11 

extrajudicial confession or admission, the evidence adduced by the testi
mony of Captain Thoma creating the presumption of embezzlement together 
with the evidence of aodused' s tender of two checks in the swn of $150 
to cover his shortage after his inability to account when requested 
constitutes sufficient proof of the corpus delicti, i.e., that an of
fense of embezzlement was probably committed, to corroborate the accused's 
extrajudicial ad.mission of conversion of a part of the funds for his 
personal use. In this connection, the repayment of the :Jl50 to the Far 
East Command I,btion Picture Service after the offense was complete is no 
defense to t:m charge (CM 292656, Fertiok, 57 BR 257, 264• 265, and oases 
cited therein). In CM 239085, Jones, 25 BR 41,43, the Board of Review 
considered the evidenoe necessary to corroborate a confession and saida 

"An accused cannot legally be oonvioted upon his unsup
ported confession. There must be, in the record, other direct 
or circumstantial evidenoe tha.t the offense charged probably 
has been committed (MJM 1928, par. 114a). The general rule 
whioh has been_ stated am applied by the Board of Reviow in numerous 
cases is that whilo t:m corpus delicti need not be proved a.liund.e 
the confession beyond a reasonable doubt or by a preponderanoe of 
the evidenoe or at all, nevertheless some evidenoe must be pro
duced to corroborate the confession and such evidence must touch 
the corpus delicti (CM 202213, MallonJ CM 220604 .AntirobusJ CM 
237225 Chesson; and CM 237450 .!!z). In CM 193828 Mora.mi and 
Mingo, the Board quoted with approval the following la.Dguage 
frorn D.aeohe v. United States (CCA 2nd) 250 Federal 566; 'The 
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corroboration must touoh the corpus delicti in the sense of' 
the injury against whose ooourrenoe thfl law is directedJ in 
this case., an agreement; to attaok or set upon a vessel'.u 

This rule bas been stated and_).pplied in numerous recent; oases by 
the Board of Review (CM 325377, Sif>alay, 74 BR 169J CM 325378, Catubig, 74 
m 179J CM 335123, Green, 2 BR-JO 53J CM 334214, Brown., supraJ CM 325056,. 
Balucanag, 74 BR 67J CM 325381, Datu, 74 BR 1951 CM 325480 Promito, 74 
BR ~49). 

In CM 316347, Fever, 65 BR 305,307, the Board of Review saida 

"Accused received the money in question and when the pay 
roll had been paid he failed to return the balance on hand to 
the proper authority. When demand was made therefor he oould 
not deliver the money because, as he stated, he did not have 
it. According to the evidence, he never made restitution of' 
the shortage. The proof offered by the prosecution therefore 
established a prim.a facie case of embezzlement. The specific 
facts constituting the actual conversion-to his own use are 
peculiarly within accused's own knowledge and it was his duty, 
upon the establishment of a prim.a facie case by the prosecu
tion, to go forward with the evidence. Failing to make an 
explanation, a conviction of guilt may rest upon the facts of 
possession, absence of accounting or delivery and the presump
tion arising from same (CM ETO 1302, Splain; CM 205621, Curtis, 
8 BR 207, 227). u 

.Aa stated in CM 334214, Brown., supra., the burden of going forward 
with the proof' to controvert the prosecution's prim.a faoie case of em
bezzlement was on the accused. :No such proof was introduced by the 
defense ani no exculpatory evidence otherwise appears in the record. 
Under these oircumstances, therefore, the evidence of the accused's 
inability to render an accounting or to produce the alleged funds when 
oalled upon to do so and his admitted conversion of ~150.00 of such 
funds is, in the opinion of the Board of Review, legally sufficient to 
support the finding that the accused embezzled $150, property of the 
Far East Conmand 1:btion Picture Service as charged in this speoif'ioa
tion. 

Speoifioations 1 and 2, Charge III 

In each of these specifications it is alleged, in effect, that 
with intent to deceive, the accused wrongfully made e..n:1 uttered to the 
Custodian. Eighth Army Eicchange Fund, at Bra.noh Exchange No. 817., a certain 
desoribed oh.eek in payment of a personal debt, then well knowing that he did 
not have e.ni not intending that he should have suffioient f'lmds in the 
drawee bank for the payioont of the check. The evidence shov'1s that two 

25 



258 

cheoks given by the aooused to Branoh Eicohange No. 817 had been re
turned unpaid by the dra:wee bank. Captain Drake as manager of the 
Branoh Post Exchange informed aooused that these checks had been re
turned. The accused inspected the cheoks and stated that he had ar
ranged with his brother to deposit sufficient funds in the bank for 
the payment of the oheoks. Captain Drake suggested that the accused . 
contact his brother in order to ascertain whether the deposit had been 
ma.de before he replaced the checks. .About a week after this conversa
tion and on 9 June 1949 the aooused gave Captain Drake two checks payable 
to the Custodian of the Eighth Army Exchange Fund, in the sum of i100.oo 
ea.oh, whereupon Captain Drake returned to tho accused the two oheoks 
which had been returned unpaid by the drawee bank. The two checks 
delivered to Captain Drake on 9 June 1949_were signed by the accused and 
were drawn on the Peoples First National Bank of Hoosick Falls, New York. 
Captain Drake forwarded these checks for collection in the usual course 
of handling the ·affairs of the Branoh Post Exchange. The checks were 
returned by the drawee bank unpaid. The status of the accused's bank 
aoco\lllt with the Peoples First lJational Bank of Hoosick 1-'alls, New 
York, was established by the deposition testimony of Mr. licLinden, the 
cashier of the bank, and the statements of accused's account attaohed 
as an exhibit to his deposition. Mr. l1.icLinden testified that the two 
cheoks in question were presented to the dra:wee bank on 13 July 1949 
and that paY]OOnt was refused because there were insuf'ficient funds in 
the accused's account for the payment of the checks. 

At the time these ohecks were issued the accused did not have suffi
cient funds on deposit in the drawee bank for payment of the checks. Be-. 
tween 6 JW1.e 1949 and 13 September 1949 his aooount in the b8Ilk never ex
ceeded ~49.28. 

ilthough the defense counsel objected to the exhibit attached to Mr. 
McLinden's deposition upon the grounds that it did not appear to be com
plete, he did not point out in what manner the exhibit was incomplete. 
We have examined this exhibit and are unable to see wherein it is incom
plete. The Board of Review therefore ooncludes that this exhibit is com
petent to establish the amomits on deposit in accused's aocount during 
the periods stated in the exhibit. 

The aooused knew at the time he issued these two ohecks that the 
drOOl'ree bank had already refused paY]OOnt on cheoks which he had previously 
drawn. The evidence shows that he issued these two checks without making 
deposits in his bank account which would assure their payment. In CM 
320020, Jones, 69 BR 217,224, the Board of Review saida •rt has been 
uniformly held that one is charged with knowledge of the day to day con
dition of his bank account." Consequently, the Board is of the opinion 
that ths evidenco ostablishes that at the time the accused :made and uttered 
the two oheoks desoribed in these speoifioations he did so well knowing 
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that he did not have and not intending that he should have sufficient. 
fuIJds in the drawee bank for their p,cyment. 

The making and uttering of the oheoks by the accused in the maxiner 
an:l under the oircumstanoes as shown by the evidence shows &.n intent to 
deceive and is oonduot prejudicial to good order and military disciplim 
in violation of Article of War 96 (CM 329503, Frith. 78 BR 83,89,90). 

Tm specifications allege that the accused intended to deceive the 
custodian of the Eighth Army Exchange Fund. The evidence shows that the 
accused delivered the checks in question to Captain Drake who was the 
Post Exchange offioer of a bra.noh exchange. They were made payable to 
the custodian of the Eighth .Army Exchange Fund. There was no showing 
that the acoused actual.ly presented the checks to the custodian of the 
Eighth Army Exchange Fund. The checks however were property of the 
Eighth .Army Elcchange Fund and the custodian of the fund was the person 
who was to rely upon them and acoount for their presenoe in the fund. 
The Board of Review concludes that when the aocused ma.de the checks 
payable to the custodian of the Eighth nm:y Exchange Fund and delivered 
them to Captain Drake, the Post Exchange Officer of a Branoh Post Exchange, 
he knew that the oustodian of the Eighth Army Exchange Fund would rely 
upon them, and therefore they were made with an intent to deoeive the 
custodian of the Eighth .Army Exchange Ftmd the same as if the oh.eeks had 
been personally delivered to him by the accused (CM 315736, Risoli, 65 
BR 91,95; CM 337318, Shearman). 

Specification 5, Charge III 

In this specification the accused was charged with failing to obey 
a lawful order of Colonel Brookes, his superior officer. The evidenoe 
shows that the accused had submitted his resignation from the Army and 
thereafter had submitted a letter through channels requesting the return 
of his letter of resignation. Before final action on the resignation 
had been taken, various higher madquartera were contacted concerning 
their disposition. · These contacts had not been made through Colonel 
Brooke's headquarters. Colonel Brookes then gave the aooused an order 
not to contact in any manner a high.er headquarters in reference to the 
return of his letter of resignation except through military channels. 
l~litary channels in this instance would require a communication to be 
submitted to Colonel Brookes as commanding officer of the 46th Engineer 
Construction Battalion for hls indorsement thereon. Thereafter the ac
cused submitted through channels a letter requesting the return of his 
lotter of resignation. By first indorsement, Colonel Brookes approved 
this request and forwarded it through channels to The Adjutant General 
of the Ar~. A..""ter this request was so forwarded, however, the accused 
forwarded a copy of this request, together with an unsigned copy of 
Colonel Brookes' indorsement thereon, direct to The .Adjutant General of 
the Army which he stamped "Information copy" and which was forwarded 
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without Colonel Brookes' knowledge or approval • 

.An order of a superior officer is presumed to be la:wful when tm 
order given relates to a military duty and is one which the superior 
officer is authorized to give under the ciroumstunces (par 152~, LCM, 
1949)• .Arrey- Regulations 605-275. 27 June 1949. require that letters of 
resi~tion and letters requesting the return of resignations previo\lSly 
submitted be forwarded through military channels to The Adjutant General. 

( 

In CM 322546, Barton. 71 BR 257. 261, the Board of Review said& 

,.,.iiith regard to Specification 3 of Charge II, the proof 
shows very oonolusively that 1Ta.jor Shanley. in the performance 
of his duties to safeguard the interests of the Albrook Field 
Club had on some date in Nove~ber 1946 officially ordered ac
oused to cease and desist oashing a.ey checks at this olub. We 
think that suoh order -was not an attempt to unreasonably interfere 
in accused's personal affairs but was a valid. lawful military 
order, the u.ajor having oause to believe that accused's ohecks 
were worthless. The cashirl{:; of the check at the club on 8 
February 1947 was therefore a failure to obey Major Shanley's 
order." 

See also CM 302885, Payne. 59 BR 133.138, wherein the Boe.rd of Review 
held that an order to the accused "to drink no intoxioatin~ beverages 
while on duty" was a lawful military order. 

In the instant case Colonel Brookes issued the order to the accused 
after he had been required by his superiors to explain why their head
quarters had been receiving communications relative to accused's resigna
tion, which communications had not been transmitted through military 
channels. In the opinion of tm Board of Review suoh an order was not 
an attempt to unreasonably interfere with accused's personal affairs. 
It was a reasonable, valid• lawful milita.ry order given· by Colonel 
Brookes wm was endeavoring to command. his unit in conformity with the 
desires and instructions of his ~uperior officers. 

The accused's action in forwarding.a oopy of his letter requesting 
the return of his letter of resignation to The .Adjutant General of the 
.Army without first obtaining the approval of Colonel Brookes, was a 
olear violation of the order given. 

Specifications 1 through 5, .Additional Charge II 

rn· these specifications it was alleged that the aooused did with 
intent to conceal the contents thereof tram his oommending of'fioer secrete 
certain described letters and tha indorsements thereon. The evidence shows 
that the Office or Chief' of Finanoe initiated a letter under date or 6 
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January 1948 a.dd.reased to the ComrnendiDg Oi'tioer. 1st Engineer Construction 
Group, .APO 929, Attention• Lieutenant; Donald B. laCleire. Thereafter, 
in an attempt to get a reply to this letter tram. the aooused, the letters 
described in Speoitioations 1 through 5, Additional Charge II., were ini
tiated and. forwarded through military oh&nnels to the aocused's commend
ing of'fioer, who was Lieutenant Colonel Wythe P. Brookes, originally the 
oormnanding officer of the First EI!gineer Construction Group, who beoame 
the comrnendiDg officer of the 46th Engineer Construotion Battalion when 
that '.l,mit replaced the First Engineer CoDBtruction Group. The accused 
was .Adjutant e.f the First Engineer CoDBtruotion Group and com;inued in 
the ca.paoity of adjutant when the Unit was changed to the 46th Engineer 
Construotion Battalion. The duties of an Adjutant normally inolude the 
preparing ·and the dispatching of indorse1IV3nb& to communioations received 
by his unit. 

The communications received by the Battalion were not answered nor 
were they called to the attention of the oomm.anding officer, and from 
the evidenoe in this oase it is clearly shown that the accused neglected 
his duties. While it might. be argued that. because some of these communioa
tions were addressed to the oomrneuding officer of the organization, atten
tion Lieutenant Donald B. LeCleire, the aocused was 1.mder no duty to show 
the contents thereof to the commanding officer, we believe that the ac
cused was UDder the duty to answer this oorrespondence Within a reason-
able time or to briDg it to the attention of the conmanding officer so 
that it could be aDSwered without undue delay. 

The accused however is charged with.concealing certain letters with 
intent to·secrete the contents thereof from his co:mmeud1.ng officer, and 
the only serious question presented is whether the evidence shows that 
the aocused secreted the letters with the intent alleged. The question 
of whether the letters were secreted is essentially a question of faot 
to be determined from. the evidenoe. About the 24th of September 1949 
Colonel Brookes asked the accused about four or five unanswered letters, 
at whioh time the aooused produced the letter described in Specifica
tion 4 of .Additional Charge II and. 0 a carbon copy of one other letter 
that had an indorsement that he had sent through channels.u The ac
cused denied that he ever received or had seen the other pieces of 
oorrespondenoe. 

On 28 September 1949 Lieutenant Colonel Cosper. and Ueutenant 
Colonel Brookes me.de an inspection of the desk used by the accused 
at the headquarters of the 46th Engineer Construction Battalion and 
found between 20 to 40 pieoes of unanswered official correspondenoe 
as well as 30 to 33 pieces of personal correspondence. Most of the 
personal correspondenoe was unopened. 

The letters described in Specifications 1 am 3, .Additional Charge 
· II, were found behind the d.r~ers of the accused's desk, while the letter 
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described in Specification 5 of this Charge was found in the top drawer 
of accused's desk. The letter described in Speoifioation 4 of Additional 
Charge II was produced by the accused on 24 September 1949 when Colonel 
Brookes inquired concerning unanswered correspondence. The letter 
described in Specification 2 of .Additional Charge II was attached to 
an inclosure to Prosecution Exhibit 11. which exhibit was introduced 
in connection with the allegations of Specification 3. The carbon' copy 
of an indorsement produced by the acoused on 24 September 1949 was a 
reply to this letter. 

In CM 212505• Tipton, 10 BR 237• 243, ta; Board of Review said& 

"••• The word •secrete' is defined by Webster's New Interna
tional Dictionary as •to keep secret or hiddenJ to keep from 
general knowledge; esp., to deposit in a place of hidingJ to 
hide; conceal; as, to secrete stolen goodsJ to secrete one's 
self'. .AB compared to 'hide', secrete means •to deposit in 
a place of close hiding' (see 1 hide 1 , Webster's New Interna
tional Dictionary). The word •secrete• thus.connotes a positive 
act to prevent discovery.•••.• 

The accused failed to bring e:ny of this correspondence to the atten
tion of Colonel Brookes, the commanding officer of the 46th Engineer 
Battalion. until Colonel Brookes ordered the accu.sed to produce certain 
unanswered correspondence. When ordered to produce this correspoDdeJJOe 
the accused produced t.-o items of correspondence and denied receipt or 
knowledge of other \m8.D.BW'ered correspondence. The other items of cor
respoDdence described in the specifications were found in the accused •s 
desk. Two of these letters were found behind the drawers of his desk. 
The basic letter from the Office of the Chief of Finance dated 6 Jan
uary 1948 referred to a possible indebtedness of the accused to the 
Government. The letters described· in the specifications were initiated 
in an effort to get the accused to reply to this letter. They remained 
unanswered for an unoonscionable length of time. l.hder the circumstances 
the court was justified in finding that the accused had secreted and. 
deliberately withheld these letters from his commanding officer with 
the intent to conceal the contents thereof :from him. 

7. Department of' the Army records show that the accused is 33-9/12 
years of age aJJd married. ~ graduated f'rom high school and a.tteDded 
college for one year. ~ enlisted in the Air Corps on 30 October 1941. 
He graduated from Officers Candidate School and was oommissioned a 
second lieutenant. A.US, on 17 .Maroh 1943. On 4 June 1945 he was promoted 
to first lieutenant. He served in the Pacific Theater for twenty months 
and is entitled to wear the .Amerioan Defense ribbon• .Amerioan Theater 
ribbon. Asiatio-Pa.cifio ribbon. Philippine Liberation ribbon with arrow
head. and World War II Victory medal. ms efficiency records· for the 
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• 
period 1 July 1944 to 30· June 1947 are generally •Ex:oellent.• His •over
all• efficienoy ratings a.re 059 for the period 23 November 1947 to 29 
February 1948; 056 for the period l Ma.rah 1948 to 17 May 1948; 058 for 
the period 18 ~ 1948 to 31 .Al.tgust 1948, aDd 074 for the period 2 
Ootober 1948 to 28 February 1949. 

8. The court was legally oonsti tuted aDd had jurisdiction over 
the a.ocused and of the o.ff'enaes. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that tb3 record of trial is legally 
sufficient to support the findings of guilty and the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon oon
viotion of a violation of Article of War 93 or 96. 
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DEPA."lTI!EN'T OF THE AfilIY 
Office of The Judge Advocate General 

THE JUDICIAL CODNCIL 
CM 339,794 

Harbaugh., Brown and 11ickelwait 
Officers of The Judge Advocate General's Corps 

In the foregoing case of First Lieutenant Donald B. 

Leclaire, 0-1111733, CE, 46th .l!.'ngineer Construction Battalion., 

APO 929, upon the concurrence of The Judge Advocate General, 

the confinned and will be carried into execution. 

~ ..~ c. B. Mickelwa.it, Brig Gon, JAGC 

21 April 19 

I concur in the foregoing action. 

~(k74<7~
E. M. BP.ANNON 
Major General, USA. 
The Judge Advocate General 
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DEPA.RTlmNT CF THE ARMY 

Office of The Judge Advocate General 
Washington 25, D.C. 

CSJAGH CM 339847 

UNITED STATES ) 1ST CAVALRY DIVISION (INFANrRY)
) 

v. ) Trial by G.C.M., convened at 
) Camp Drake (Tokyo, Honshu, Japan), 

First Lieutenant JOHN F. ) 16 December 1949. Dismissal. 
HA.NOLD, JR., 01339987, Head ) 
quarters and Headquarters ) 
Company, 2nd Battalion, 7th ) 
Cavalry (Infantry). ) 

HOLDD'G by the BOA.RD OF REvr~·; 
0 1COr.1WR, SHULL, and LYNCH 

Officers of The Juige Advocate General's Corps 

1. The Board of Review has e.u."Ilined the record of trial in the 
case or the officer named above and submits this, its holding, to The 
Judge Advocate General under the provisions of Article of ~.ar 5~-

2. The accused was tried upon the following Charge and Specifica
tion: 

CHA..i.1GE: Violation of the 64th Article of 17ar. 

Specific:1tion: In that John F. }fa,.1~old, Jr., 1st Lieutenant, 
Head.quarters & Hea.dquarte1·s Com1)ai~; 2nd Batta.lien, 7th 
Cavalry (War.try) tl:en on temporar~· duty with Company F, 
7th Cavalry (Infantry), bavilig received a la1Yful conirnand 
fron; 1st Lieutenant Loren Q. DuEois, his suped.or offl.cer, 
to rer.ia.in at Car.Ip Palmer, did, at Camp Palmer, Honshu, 
,Japan, Na or about 21 Novern11er 1949, willfully disc:be;r 
tlie sc:.rr.e. 

He plea,fod not guilty to, and was found suilty of, t.Le Charge and ~pecifi
caticn. Ho evLJenc;e cf previc.1us convicticms was introduc.;,d. He nas 
sentt'.mced to be dismissed. the service. Tt1e revier.in~ authority approved 
tl:.e ::;entence ar.d f orvrarded tlJe record of trial' for ,.ct.ion under Article 
of r.:-.r.r 48. 

J. Evidni.ce for the pro~:;ecution. 

The accused was a:;;sigr.e;<l tc Eelldclua.rte::-~; ancl Hea.r.h.:,uarter-s Cor! 1£.'G..l}J', 
2ml Battalior1, 7t1, Cai:c!)ry (Inf.::.rJtl:'~1 ) Regi.111cnt, t12rour,;ho1lt -t:.te month of 
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November 1949. About. 10 Nover:i.ber, pursuant to instructions from 
Lieutenant Colonel Herbert B. Heyer, Commanding Officer of the 2nd 
Battalion, the accused was told by his company commander, First Lieuten
ant John H. Metz, that he would accom1Jacy F Coapany of the Batta.lion to 
the firint; range at Camp Pal1ner. Subsequently, about 14 November, the 
accused told Lieutenant Metz that he had received instructions to the 
same effect from Lieutenant Loren G. DuBois, the co!DI?anding officer of 
F Company (R 9-10; Pros Ex 1). 

Colonel Heyer testified variously that the accused was "attached" 
but not "assigned" to Company F for duty, and also that accused was 
11 assigned'' to Company F "si:'lce he was UL1der the command of the Company 
Commander of F Company" {R 12,13). Colonel Heyer asserted he wa.s cogni
zant of the regimental "Daily Bulletin" for 31 October 19L.9, nhich was 
issued 11by order of Colonel Millener." The bulletin, introduced in 
evidence as Defense Exhibit A, reads in pertinent part as follows: 

11 3. SPECIAL DUTY: a. Effective immediately, no member of 
this com:nand will be placed on duty with any other organization, 
activity, section, etc., without written authority (.special Orders), 
from this headquarters. 

11 b. In effect, this means all Special llity, TDY and 
DS assignments will be ma.de in written orders only. 11 {R 13,14,19; 
Def E,c A). 

Colonel Heyer admitted that he did not issue written orders placing 
accused on temporary duty with F Company. It was customary, however, 
within the regiment to send one or more officers from another company 
to assist a company on the range (R 14 ,l.,J). Such officer woul:i act as 
"pit officer" and would certify the scores during the record firing. 
The accused in this case 1vas so designated and as such was under the 
connnand of the senior officer, Lieutenant DuBois, at all times (R 10,15, 
.16). Colonel Heyer considered duty on the firine range as a "detail." 
Assignments to it were mde verbally (R 17). Colonel Millener vras aware 
of the custom of detailing officers to the range on verbal orders (R 19). 

Colonel Heyer further testified that the Table of Organization for 
F Company provided for six officers. From 14 to 2l. November 1949, there 
were four officers on duty with the company besides accused. Of the 180 
men assigned to the Company, about 100 men went to the range. F Company 
returned to Tokyo to participate in a parade on Wednesday, 16 November, 
and went back to the range on Saturday, 19 November. During this interval 
the accused was on duty with his own compacy. He was "assigned or detached 
or detailed" to F Company only while they were on the range (R,17,18,19) • 

First Lieutenant ·Loren G. DuBois was the corum-mding officer or F 
Company, 2nd Battalion, from 1 September 1948 through 21 November 1949 
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(R 19,20). Sometime prior to 14 November Colonel Heyer told him the 
accused "could go" to the range with F Company, the following week (R 
20). The accused did accompany them to Cal!IP Palmer and was used there 
as a certifying officer (R 20,21}. The company went to the range on 
Monday, 14 November, returned to Tokyo on Wednesday, 16 November, for a 
parade, departed for the range again on saturday, 19 November, and 
returned to Tokyo the following Tuesday, 22 November. The firing for 
record was completed a.t 3:00 p.m., 21. November (R 20-21). 

The accused reported to DuBois in F Company orderly room on 14 
November and again on 19 November (R 21). He was on duty with F Company 
for the period of about seven da.ys exceft for the break which occurred 
when the company returned to Tokyo for the parade (R 37). During the 
entire time the company was at Camp Palmer accused was on duty in the 
pits (R 23). Each morning the accused marched out to the range with 
the company (R 25). He carried out all instructions DuBois gave him 
during this period with the exception of what occurred on the last day 
(R 38). 

On the morning of 21 November 1949, DuBois held several conversa
tions with the accused. The first occurred after the company had started 
firing (R 25). The accused came to DuBois and said he bad heard "his 
orders were in division, relieving him from duty, and he wanted to leave, 
since·he would be going back to the states very shortly." Du.Bois was 
irritated because of the interruption and "said something to the effect 
that I didn't particularly give a damn if he went or not" (R 25,26). 
After the accused left to obtain his raincoat, DuBois realized that he 
had to have a disinterested officer present to certify the scores so he 
telephoned the pits and instructed a Lieutenant Stone to tell the accused 
he cou.ld not go to Tokyo that day and to stay in the pits (R 26). Later, 
while Du.Bois was on the firing lirie, he noticed accused coming in fr~~ 
the pits. He approached accused and told him what he had said over the 
telephone. DuBois ·added, however, that he would call Colonel Heyer with 
reference to accused returning to Tokyo (R 26,27). He told accused to 
return to. the pits and accused answered that he would as soon as he ma.de 
some telephone calls about his orders. Sometime during the morning the 
Battalion S-1, a Major Johnso~, inspected the firin8 and DuBois as...~ed 
hiJll to in•1uire of Colonel Heyer whether the accused could be relieved 
from duty, as soon as record firing was completed. Fi.ring v1as completed 
in the morninz b;,r all but three men, who completed their firine about 
three o 1clock in the afternoon (R 27-23). 

About 12 :::>O o I clock, on 21. November 1949, Colonel Heyer instructed 
his battalion sergeant major to telephone to F Company orderly roo,n. at 
Camp Palmer and inform Lieutenant DuBois th:lt the a-:::cu.sed 11:-:as not to 
leave Camp Palmer and return to Tokyo at this time, inasmu::h as his re
assign.~ent orders had not yet been received, or words to that effect" (R 
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11,12). DuBois received Colonel Heyer 1s message about 12:20 p.m., before 
the officers had eaten lunch. DuBois testified, "my understanding was 
that Colonel Heyer said that the man could not go to Tokyo." D11Bois 
returrnd to the messing .area and "relayed" to accused the message "that 
Colonel Heyer had said that he couldn't go to Tokyo, and that he would 
not go to Tokyo." Du.Bois further testified, "I told him Colonel Heyer 
would not permit him to come to Tokyo," but added that the "order ~E- i-.L 

was mine." . DuBois did not remamber the exact words he used 11other than 
that he would stay at Camp Palmer" (R 28,29). During the lunch hour, 
there was further conversation relative to accused leaving. Concerning 
this conversation DuBois testified as foll~Ns: 

"A I realized that he was very 1unbappy 1 about the whole thing, 
sir, and I talked to him about it. I don't remember if I 
talked to him once or twice, or more than once. I thought 
that he might possibly go in, and I told him that he would 
really be sticking his neck out if he did. 

Q Did you further discuss the consequences of his leaving Camp 
Palmer with him? . 

A I don I t know how: nacy times I tal ked to him, sir. We were 
eating within ten yards or each other. I donrt remember 
exactly where he was ea.ting. I know at that one time, when 
I got in the jeep, he said rather.jokingly that he would take 
his chances on a court martial." (R 29,30) 

Arter l'W'lch, DuBois saw the accused leave the messing area in a jeep 
with Captain Harold H. Birch and a driver. DuBois did not see accused 
at Camp Palmer thereafter (R 30,39). 

On cross-examination DuBois stated that all men had fired the 
course for record by noon but three had failed and were to fire again 
in the afternoon (R 31). He denied telling accused that he could return 
when the record firing was completed. He did tell accused that be would 
have to stay until the firing in process was completed and that he would 
contact Colonel Heyer concerning accused's release after that. DuBois 
said he telephoned Colonel Heyer to see if he had "jurisdiction· to 
release" the accused although there was no doubt in his mind that accused 
was under his command. When asked if he told the accused, in the course 
of their conversations, that he did not lmow wey Colonel Heyer would not 
let him go into Tokyo, Du.Bois answered: "I don't remember., sir" (R 32). 
DuBois knew accused was being released _from the service in the near 
future and had to box and pack his household effects, and thought that 
wider the circumstances it was per!ectly natural for the accused to be 
concerned (R 33). 

When questioned about the conversation he held with the accused at 
the pits on the morning of 21 November, DuBois said he gave accused na 
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pos1tive order" to stay ttthere" although he did not tell accused "This 
is a direct order." Further questioning of DuBois transpired as follows: 

11Q Didn't you tell him, in effect, that Colonel Heyer wouldn't 
let him come in to Tokyo? 

A I told him Colonel Heyer :would not grant permission for him 
to go to Tokyo. 

Q You were merely relaying Colonel Heyer1s order, rather than 
giving him one of your own? 

A No., sir; I believe I was giving him a reason., since the man 
had a right to a reason in that case. 

Q Didn't you tell him that if he went in., he'd go 1on his own•, 
and that you wouldn't take the responsibility for it? 

A I don't believe so. 

Q You don't think so? Do you know whether you did, or not? 
A I remember telling him that he was I sticking his neck out. 1 

Q Didn1t you, in fact., tell him that you thought if he did go in., 
• there wouldn't anything come of it? 

A I don't believe so, sir. 

Q You are not sure? 
A No., sir. 

Q You may have told him that? 
A I don't know., sir. I talked to him many times that day. 

Q In fact, you did not even make a report of this, did you? 
A I didn't have time to make a report of it, sir. 

Q You didn't consider it of enough importance to go to_ a tele
phone and make a report of it then? 

A Upon my return to the range that evening, I had a telephone call 
waiting; that I would immediately call Lieutenant Lawson, the 
Battalion Adjutant, and I finally got hold of Lieutenant Lawson, 
at about 6:30 that everd.ns., in his quarters, and at that time, 
he wanted to knorr what the score was on Lieutenant Hanold., 
because I believe he had met the colonel coming in at the gate, 
or something." (R 34-35) 

DuBois stated further that he gave the accused an order in the 
morning when he came out of the pits, and one again at noon (R 35,36). 
As to the former order DaBois testified as follows: 

s 
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"Well, I came down off the firing line, and believe first, I 
asked him what the devil he was doing out of the pits. I told 
him, 'You caimot levae the range,' or 'You cannot go down to 
Tokyo.• I told him;-'You're a certifying officer, and I have 
to have you here'·" 

Du.Bois also told accused that he would .contact the battalion commander 
and see if he could be relieved from duty upon completion of firing. 
DuBois admitted he had changed his mind once that morning but he insisted 
that he was not "uncertain." .Accorcli.ng to DuBois, "The man had a reason 
to go, and I was trying to get him down there." He was trying to get 
accused to Tokyo if tbe battalion commander approved for he had no reason 
to doubt the existenc& of accused's orders at that time (R 36-37) • 

.A.bout 1230 or 1300 hour5 on 21 November 1949, accused accompanied 
Captain Birch from Camp Palmer to McKnight Barracks in Tokyo (R 39). 
Birch heard accused tell DuBois at lunch time that he was going on in, 
and that he would take his chances on a court-martial. On cross-examina
tion Birch stated that this remark was made in a serious vein -- "not in 
an angry manner, but just in a normal tone of conversation*** a re
signed tone of conversationn (R 40). Birch left the accused at the 
baITacks in Tokyo at 1400 hours, 21 November (R 41). About 1430 h~s 
on 21 November Colonel Heyer saw the accused in the vicinity of the 7th 
Cavalry Conmiand. Post in Tokyo. The Command Post is approximately 23 
miles from Camp Palmer (R 12). 

First Lieutenant John L. Helms, regimental adjutant, 7th Cavalry, 
identified Defense Exhibit A as a regimental daily bulletin. Helms 
drafted paragraph 3 of this particular bulletin. It established a 
general policy of requiring written orders on the assignment of men 
from one organization to another.· This was to correct a general practice 
of oral agreements between staff sections and commanding officers in 
regard to assignments of their men (R 41-43) • . Helms admitted that para
graph 3 of Defense Exhibit A stated "ail Special Duty, TDY and DS assign
ments will be made in written ordersoiiii._.n He contended that the spirit 
of the paragraph bad been followed, if not "the letter" (R 44,45). Helms 
lmew that accused was to be separated and returned to the Zone of the 
Interior. Depending upon the circumstances it was logical to give a 
man permission to process before his formal orders were received (R 44-
46). The message center log at · regimental headquarters revealed that 
one copy of accused's orders returning him to the Zone of the Interior 
arrived at the message center at 1630 hours, 21 November 1949. This 
copy reached Helm's office at 0800 hours 22 November (R 43-44). Helms 
identified Prosecution Exhibit 3, an extract of division Special Orders 
268, dated 19 November 1949, as a copy of the orders in question (R 47)• 
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Pa.ragraphlJ thereof" 1n pertine11,t part states tha.t the accused •is reld 
fr asgmt ~ & Hq Co 2nd Bn 7th Cav Regt (Int), APO 201 Unit 4 and tr 
competitive tour AD w/W UP Rad li 94805 Ill, 27 Sep 49,. and asgd 2nd Tll 
Port APO 503, for T to ZI for relief fr AD DP Sec 515 (d) * * * WP 
Yokohama, Japan as· soon as orders have been recd rptg upon arrival to 
Trp Jlv Br, Port T Div APO 50J. * * * EDCMR 27 Nov 49" (Pros Ex 3). 

4. For the defense. 

After being apprised of his rights the accused elected to testify 
in his own behalf (R 49,50). He stated that about nine o•clock on the 
morning of 21 November 1949, he came out or the pits and telephoned the 
officers• personnel section at Camp Drake. He asked the sergeant in 
charge if his orders had been cut and sent to 7th Cavalry Regiment. The 
sergeant said he thought the orders had been issued and also said that 
it was SOP in the division that when a person received his orders, he 
could proceed to process (R 50). Accused tmn telephoned Sergeant Quinn 
or the S-1 section of 7th Cavalry, who informed him that his orders had 
not been received there., He then telephoned the division mimeograph 
section and was told. their files indicated that his orders had been 
mimeographed. Upon further inquiry he learned that the distribution 
section.had not received his orders. After having made these telephone 
calls the accused saw Lieutenant Du.Bois and told him he thought his 
"orders were at 7th Caval:z-z:, that there was a mix-up somewhere along 
the line, and asked if /ne7 could be excused to go in." Prior to this, 
about the 17th, accusedhad been informed "by division" of his paragraph 
number, special orders number, the date that he would ship and the ship 
on which he would embark. It was with all this in mind that he approached 
DuBois (R 50,5J.). 

. 
During the course of the conversation, which was "friendly," DuBois 

told him that since he was certifying officer, he would have to wait 
until noon. Accused said "All right, I'll go in at noon" and DuBois 
replied that he could leave at noon on the ration truck. While accused 
was on the firing line DuBois asked Major Jolmson to find out from 
Colonel Heyer whether accused could go in• The accused assumed or was 
told that the firing was over at noon. He was never told of •any other 
three men firing" (R 51,52). During the noon hour DuBois was called 
to the telephone on the 500 yard firing line. When he returned to the 
mess area he told the accused "he had heard that Colonel Heyer had 

11 Igiven an order that I was not to return." DuBois commented, can't 
understand why this order came in." The accused finished his meal and 
upon seeing DuBois again, remarked 11 I think I'll go in. I don't see 
that there's anything wrong in it." He added jokingly, •r111 take my 
chances on a court-martial." If he had been thinking clearly at the 

. time he would not have ma.de this latter remark. DuBois then told him, 
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ttif you go in, you go in •on your own'; I'm not giving you an order to 
go in, and I'm not ordering you not to go in.n DuBois also stated, "I 
don 1t think anything will come of it. 11 {R .52) The accused returned to 
Tokyo with Captain Birch. He waited in the message center uritil five 
o'clock. The composite orders aITived, but his copies did not. The 
next morning, about 1030 hours, he received his orders at the message 
center (R 52) • 

Accused admitted that Du.Bois told him to stay until twelve o'clock. 
Accused did not leave until 12:15 or 12:30. He denied receiving a direct 
order from DuBois not to leave the camp after twelve o'clock {R 53). 

On cross-examination the accused stated that DuBois ttwas lying" in 
his testimony concerning the order because of "absence of mind." 11 If 
it is permitted to read back Lieutenant DuBois' statement, you will find 
it filled with 'I don't know,' 'I'm not positive,' and 'Almost.'" (R 55) 
Accused heedlessly ma.de the comment that he would take lµ.s chances on 
a court-martial. ttAt the time that I did say it, I thought that I was 
not violating a direct order, ani that the order that was given, was 
given by an officer who was not my Commanding Officer, because I thought 
my orders were in. n He had no reason to doubt that he was under the 
command of Du.Bois (R 56) • Bu.t when he heard his orders were out he 
thought he was relieved from other assignments (R 58). 

,5. The accused is charged with a violation of the 64th Article 
of War in that, having received a lawful command from First Lieutenant 
Loren G. DuBois, his superior officer, "to remain at Camp Palmer," he 
did, at Camp Palmer, Honshu, Japan, on 21 November 1949, vrillfully 
disobey the same. 

In order to sustain a · conviction under this Article it is required 
to prove: 

"(a) That the accused received a certain command from a 
certain officer as alleged; (b) that such officer.was the 
superior officer of the accused; and (c) that the accused 
willfully disobeyed the command. A command of a superior 
officer is presumed to be a lawful command." (MCM, 1949, par. 
152!?_) 

It is shOl'l?l that when accused first-approached Lieutenant Du.Bois 
on the morning of 21 November, and asked, in effect, .if' he could go to 
Tokyo, Lieutenant DuBois replied he did not care whether accused went 
or not. A. short time later, Lieutenant DuBois reverse4 his decision 
and told accused he could not leave. The precise terms of this order 
are in dispute. Lieutenant Du.Bois testi.t:ied on direct examination that 
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he told accused he could not go to Tokyo that day and to stay in the 
pits but that he (DuBois) would call Colonel Heyer and discuss the 
matter with him. Ch cross-examination, Lieutenant DuBois testified that 
he told accused he would have to stay until the firing was completed 
and he (Du.Bois) would contact Colonel Heyer as to accused's release 
thereafter. Accused, hawever, testified that Lieutenant DuBois told 
him only t~t he would have to stay until noon. The record shov-rs that 
all personnel on the range bad completed firing by noon but that three 
men who had failed to qualify were to fire again in the afternoon. 
Accused testified he thought the firing had been completed at noon. 

After receiving a message from Colonel Heyer during the noon hour 
to the effect that accused could not go into Tokyo, DuBois "relayed" the 
message to accused. Whether Lieutenant DuBois gave a further order to 
accused at this time is also disputed. Lieutenant DuBois testified that 
when he advised accused of Colonel Heyer 1s decision, he (DuBois) gave 
accused an order. Lieutenant DuBois did not remember the exact words 
he used "other than that he told him he would stay at Camp Palmer." 
There w-as further conversation during-the noon hour between Lieutenant 
DuBois and accused relative to his leaving. Lieutenant DuBois told 
accused "he would really be sticking his neck outn if he left the range. 
When asked, "Didn't you tell him that if he went in, he'd go 1on his
own,' and that you wouldn't take the responsibility for it?" Lieutenant 
DuBois replied, "I don't believe so." He made a simi]ar reply when 
asked, "Didn't you, in .fact, tell•him. that you thought if he did go in, 
there wou.ldn' t be anything come ot it?" "vToen questioned further, 
Lieutenant DuBois said he was nnot sure11 whether he made this statement. 
DuBois also stated that the accused "had a reason to go, and I was trying 
to get him down there." Concerning the content of•this conversation 
accused testified that Lieutenant DuBois· said, "If you go in, you go 
in 1 on your own,' I'.n not giving you an order to go in, and I'm not 
ordering_you not to go in;" and that Lieutenant DuBois also said, "I 
don't think anything will come of it. 11 . In the course of the conversa
tion accused said he would take his chances on a court-martial. 

Under this state of the record we believe a serious question is 
·raised whether Lieutenant DuBois commanded accused to re~in at Camp 
Palmer as charged in the specification. 7e entertain no doubt that -
Colonel Heyer gave, substantially,_ such an order and that the order was 
communicated to accused by Lieutenant DuBois. But by repeating or rel~y
ing Colonel Heyer's order, Lieutenant DuBoi~ did not necessarily make 
the order. his own. Winthrop's Yilitary Law and Precedents, at page 
574, states: 

"It may happen that an 01"9-er is transmitted through sevel!"&l :inter
mediate commanders, or other officers, to the individua1 intended 
to be reached: in such a case a _failure to comply is a disobedience 
of the command of' the superior from whom the mandate originally 
proceeded." 
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In passing on the order of a superior, an intermediate commander could 
make the order his own by the use of clear and unmistakable language 
indicating tba\ he was placing his own authority behind the order. In 
such event a subordinate who willfully disobeyed the order would inten
tionally defy the authority of the intermediate commander as well as 
that or the superior. 'Where, hoiTever, the intermediate commander, is 
simply the agency through which the superior transmits his order, a 
violation of the order cannot be charged as a violation of the command 
or the intermediate. 

In examining Lieutenant DuBois' testimony as to the nature of his 
conversation Yrith accused it is readily apparent that Lieutenant DuBois 
,vas wholly indecisive in dealing with accused. Although inaistine that 
both in the morning and at noon he gave accused an order to stay at Camp 
Palmer, he refused to deny that he told accused tbat if _he left nothing 
would come or it. As stated in Winthrop (Military Law and Precedents, 
p. 574) "**if an order be actually given, it is no less to be obeyed 
though expressed in a courteous instead or a peremptory form" (citing
G.c.u.o. 46 of 188J). It is necessary, however, "that the substance 
amounts to a positive mandatett rlithout attempting to penalize an officer 
for civility in dealing with his subordinates it should be said that in 
giving an order the superior must not accompany it with language which 
emasculates it and thus would lead the subordinate to infer that he 
can disobey with impunity. 'We think that an "order" accompanied by a 
license to disobey is devoid of punitive sanctio11.1 and is, therefore, 
not an order. Confirming the impression given by Lieutenant DuBois' 
testimony that he was merely conveying Colonel He~er•s order and not 
giving an order of his own are certain undisputed facts. It is shown 
that around 1300 hours accused left the messing area in a jeep for the 
avowed purpose of returnine to Tokyo. Although Lieutenant Du3ois saw 
accused leave he took no action or any kind. Nor had he done anything 
about the m:i.tter by 1830 hours when he received a call from the battalion 
adjutant inquiring what accused was doing in Tokyo. This sequence of 
events lead to the conclusion that.if accused had not come to Colonel 
Heyer 1s attention in Tokyo, Lieutenant DuBois would never have taken 
action against accused. Conceding that a valid order may be issued 
and, nevertheless, no punitive action taken against a violator of the 
order, the failure to take action is also susceptible of being construed 
as indicating that no order was in fact issued. 

Equally significant.is the undisputed evidence that accused had 
obeyed Dl.Bois' orders throughout the week preceding the alleged dis
obedience and had remained, at Lieutenant DuBois' order, at Camp Palmer 
until noon on 21 Novemb~r. If Du.Bois, in relaying Colonel Heyer's order 
to accused, had clearly stated that accused was not to leave and had 
not indicated his sympathy with accused's position, there is reason to 
believe that accused would have complied with DuBois' order. 
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The evidence developed in the examination or Lieutenant DuBois, 
the prosecution's sole witness on the question ot whether ha gave an 
order to accused, raises a grave doubt whether the prosecution has 
sustained the burden or proof on this essential element or the specifi
cation. This doubt is heightened by consideration or the testimony of 
the accused denying that Lieutenant DuBois had ordered him to stay at 
Camp Palm.er. Although admitting that Lieutenant DuBois had given him 

_an order of similar import in the-morning, and tba.t Lieutenant DuBois 
had conveyed Colonel Heyer1s or_der to him at noon, accused asserted that 
his departure was preceded by a conversation in which Lieutenant DuBois 
in effect said he was not ordering accused to go or to stay but if 
accused went it was his own responsibility and adding that he (DuBois) 
did not think anything would come of accused's leaving. If this testi
mony is accepted it is apparent that any order issued by Lieutenant 
DuBois in tha morning had been countermanded and was not in ef'feet 
when accused departed. We perceive no reason for rejecting accused's 
testimony in this regard especially since Lieutenant DuBois refused to 
deny categorically the making of such a statement. The assertion of 
accused that he would take his chances on a court-martial clearly 
indicates that he was aware of the fact that he was disobeying an order 
by leaving Camp Palmer, but it sheds no light on the question of whose 
order he was disobeying. To us it appears more likely that in making 
the remark in DuBois' presence, he was referring to whatever orders 
Colonel Heyer may have given in the matter. 

Under all the evi:ience in the case we are of tre opinion t:ta t it 
is not established beyond a reasonable doubt that accused disobeyed the 
order of Lieutenant DuBois and hence the findings or guilty or the 
specification and the charge are not sustained. Insofar as the evidence 
sho,'is that accused violated an order of Colonel Heyer there is a fatal 
variance between the allegations and the proof (CM 266655, Brown., 43 BR 
265,266). As stated in CM 323728, Wester, 72 BR 383,384, "It is not 
within the power of either the court or the reviewing authority to find 
an accused guilty of an offense which is ff:il any way open to an interpre
tation that it may decry acts with which lie' was not confronted upon his 
arraignment. " 

6. The records or the Department 
\ 

of the A:rmy show that accused:is 
27 years of age. From 26 October 1942 until 28 March 1943 he bad service 
in the enlisted reserve corps. He served in the Arm:!' or t.~e United 
States as an enlisted man from 29 March 1943 until 19 December 1945. 
He was commissioned a second lieutenant in the Army of the United States 
on 20 December 1945 and remained on active duty until 6 November 1946. 
His present tour or duty as a reserve officer began on 10 October 1948. 
He bas been awarded the Asiatic-Pacific Medal, Good Conduct Medal, 
World War II Victory Medal, American Theater Ribbon and Japanese Occupa
tion Medal. 

11 



The accused is a high school graduate and married. He attended 
Rutgers University and "Cawba College, South Carolina." His efficiency 
reports of record show three monthly ratings of superior and the most 
recent, an over-all ratine of 060. 

7. The court was legally constituted and had jurisdiction of the 
person and the offense. For the reasons stated, the Board of Review 
holds the record of trial legally insufficient to support the findings 
of guilty and the sentence. 

-~~~W--~-~1~,~---1_____, J.A.G.C. 
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CSJAGH CM 339847 1st Ind 

JAGO, Dept. of the Arn~, Washineton 25, D.C. 

TO: Commanding General, 1st Cavalry Divisi~n (Infantry), AP8 201, 
c/o Post!rester, Sa71 Francisco, California 

1. In the case 1Jf First Lieutenant John F. Hanold, Jr., 0133998?, 
Headquarters and Headquarters Com11a:ny, 2d Ba.tt.alion, 7th •Javalry 
(Infa.ntrJ), I concur in the foreeoine holdine by the 3oard of Revier, 
that the recorl of trial is legally insuffici-ent to suppo?'t the finci.
:L.-igs of guilty a11d the sentence. Under the provisions of Article of 
Viar 50, the findings of L'Uilty a."l"ld. sentence are hereby v.:.cated. 

2. i'{hen copies of the published order in the case are for'::ar::le,i 
to this office, together with the re00:rd of trial, the;r should be 
accom.L-'anied 'by the foregoing holdin~ an1 this indorsement. For con
ver1lence of reference 1Jlease p]_ac1:: the fi:!..e nurnbec of the reco~d in 
bracket.s :it the end :,f the publls11e,l or:ler as foll:wrs: 

(c:.: 3J?S:i7) 

~~y~
l Incl 

B.ecord of tr:ial i.:!ljor G0naral, USA 
'l"\1e JudG".3 .A.dV'JC3 te Ge'1,11~al 
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DEPARTMENT OF THE ARMY 
Office or The Judge Advocate General 

Washington 25., D. c. 

CSJAGH CK 339875 

UNITED STATES ) 1ST INF.lNl'RY DIVISION 
) 

v. ) Trial by o.C.K• ., convened at Nurnberg, 
) Germany., 13 December 1949. Barnfield: 

Private ODIS F. BlRNFIELD., . ) Dishonorable discharge., total forfeitures 
RA 18254414., and Private ) after promulgation., and confinement for 
WILLARD H. HlLL., RA 16265166., ) life. United States Penitentiary, 
both or Company I, 26th ) I.eavemrorth, Kansas. Hall: Dishonorable 
Infantry Regiment. ~ discharge., total forfeitures after pro

mulgation, and confinement for forty (40) 
) years. United States Penitentiary., Terre 
) Haute., Indiana. 

OPINION of the BOARD OF REVIDV 
O'CONNOR., SHUIJ,, am. LINCH 

Officers of The Judge Advocate General• s Corps 

1. The Board of Review has exarn1ned the record of trial 1n the 
case of the soldiers named above., and., as to the accused Barnfield sub
mits this., its opinion., to the Judicial Council and The Judge Advocate 
General. (By separate holding the Board ot Review has held the record 
of trial legally sufficient to support the findings of guilty and the 
sentence as to the accused Ball.) 

2. The accused Barnfield was tried upon tl:e following Charges 
and Specifications: 

CHARGE I: Violation of the 92nd Article of War. 

Specif'ication: In that Private Odis F Barnfield., Company "I" 
26th Infantry Regiment and Private Willard H Hall., Company 
"I" 26th In!antry Regiment, acting jointly and in pursuance 
of a cODDJ1on intent., did, at Hurnberg-Reichelsdort Germany 
on or about 15 November 1949, with malice aforethought, 
will.f'ull.y., feloniously- and unlawfully- kill Wilhelm Fehrle., 
a Jmman being., by- bitting him on the head with a pistol. 

CHARGE n: Violation of the 93rd Article of war. 

Specification 1: In that Private Odis F Barnfield, Company- "I" 
26th Infant1"7 Bsgimant and Private Willard H Hall, Co~ 



•:r- 26th Infantry Regiment acting jointly and in pursuance 
of a common intent, did, at or near Creidlitz Germany on or 
about 15 November 1949, by force and violence and by putting 
him in fear, feloniously steal from the presence of Alfred 

. Geisthard, an automobile, the property of the Firm Kurt 
Fischer, value of more than $$0. 

Specification 2: In that Private Odis F Barnfield, Company "I" 
26th Infantry Regiment and Private Willard H Hall., Compaey 
"I" 26th Infantry Regiment, acting jointly and in pursuance 
of a common intent, did, at Nurnberg-Reichelsdorf Germany, 
on or about 15 November 1949, by force and violence and by 
putting him in fear, feloniously steal from the presence of 
Wilhelm Fehrle., a NSU Fiat Automobile, the property of Anton 
Stegmaier, value of more than $50. 

He pleaded not guilty to, and was found guilty of, the Charge~ and 
Specifications. Evidence of two previous convictions by courts-martial 
was introduced. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances to become due after the 
date of the order directing execution of the sentence, and to be con
fined at ha.rd·labor for life. The reviewing authority approved the 
sentence, designated the United States Penitentiary, Leavenworth, 
Kansas, or elsewhere as the Secretary of the Army may direct, as the 
place of confinement, and forwarded the record of trial for actl.on 
under Article of Yiar 48. 

3. Evidence. . 

a. For the prosecution. 

At approximately eight o'clock on the morning of 15 November 1949, 
the accused Barnfield, with Private Willard H. Hall, his co-accused, 
and Private First Class Larry J. Bettencourt, approached Alfred Geistha.rd 
at the taxi stand at the entrance to the Coburg railroad station and 
engaged him to drive them to Creidlitz (R 9,10,2)). The cab which 
Geisthard was driving was a 1939 Opel Cadet, four-door sedan, in good 
driving condition, owned by "The automobile rental service Kurt Fischer" 
(R 10,ll). Geisthard identified Prosecution Exhibit 1 as a picture 
of the cab (R ll,16). En route to Creidlitz, Geistha.rd'a passengers 
informed him that they wished to go to Ebersdorf, a town beyond 
Creidlitz (R 11). After passing through Creidlitz and getting on the 
road to Ebersdorf, one of the passengers asked Geisthard to stop the 
taxi to allow him to urinate (R ll,12). Geistha.rd stopped the taxi 
and the passenger alighted. Tib.en the passenger did not get back into 
the car, Geisthard turned to see where he was and observed that the man 
"had his hand in his right side jacket pocket and pushing it downward 
to the center showed the barrel of a revolver pointing upward" (R 12). 
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The passenger said to Geisthard, "Get out," and repeated the order a 
couple of times before Geisthard complied and walked to the front of 
the vehicle (R 12,13). One or the others got out of the taxi and 
"threatened" Geisthard. Meanwhile, the man with the pistol in his pocket 
said, 11 Your money." Geisthard responded that he had no money and opened 
both sides of his coat. One of the men put his hand in Geisthard 1 s inside 
pocket and withdrew Geisthard' s wallet. The man who had remained. in the 
car had gotten behind the wheel and turned the car in the direction from 
which it had come. The other two got back into the car and the three 
left the scene in a hurry (R 13,14). 

Bettencourt identified Hall as the person who had the driver stop · 
the cab and who, acting "like he bad a weapon," ordered the driver out 
of the taxi (R 23,24). The driver was joined in front of the taxi by 
Barnfield to whom the driver banded something (R 24,27). Hall and 
Barnfield rejoined Bettencourt in too taxi and ~he trio drove oft with
out Geisthard (R 29). 

At about 8:30 that morning Barnfield an:i his two companions returned 
to Coburg and to the house of Gerda and Frieda Jung. The three soldiers 
had been at the house earlier in the morning and had left stating they 
were going to pick up Bettencourt•s car. On their return, Barnfield 
and Hall asked Gerda and Frieda to accompacy them to Garmisch (R 31132). 
The two girls, Barnfield, Hall, and Bettencourt then drove to Bamberg 
where Bettencourt left them (R 32,33). Gerda identified Prosecution 
Exhibit 1 as a picture of the car in which they rode (R 38) •. En route, 
Gerda observed that Barnfield bad a pistol. Arter Bettencourt left, 
the remaining members of the group went on to Nurnberg where they aban
doned the car since it had no more gas (R 33). They subsequently entered 
a cab, the driver of which was approximately 60 years or age, and were 
driven to Reichelsdorf where they arrived at about five o 1clock in the 
afternoon (R 34,35,37). Gerda identified Prosecution Elchibit 4 as a 
picture of the taxi driver from Nurnberg (R 35,53). At Reichelsdorf, 
Gerda and Frieda left the cab. Barnfield and Hall remained in it stating 
that they were going back to Nurnberg in order to eat and would be back 
in fifteen minutes (R 34,35). Approximately fi.f'teen minutes later, 
Barnfield and Hall returned and Hall was driving the taxi. 11hen asked 
what happened to the taxi driver Barnfield said they ha.d "put the pistol 
in front or his face and ma.de him get out of the cab" (R 35,36). While 
the groo.p was returning to Coburg Barnfield threw a pistol away (R .36). 

Between 5:15 am 5:30 p.m., 15 November 1949,. Gunda Koenig was 
pulling her "buggy" along Schalkhauserstrasse in Reichelsdorf (R 39). 
A car stopped approximately 60 meters ahead of her and two men emerged 
from the car, walked to the side or the road and sat down in the meadow 
adjacent to the road. Then they got up, ·hurriedly reentered the car, 
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am. drove off (R 40). lben Gunda reached the spot where the two men 
had entered the meadow she observed in the dusk what appeared to be a 
human being lying there. Reinforced by a male passerby, she approached 
the recumbent form and found that it was a man, sixty-three to sixty
five years of age, with white hair. The man was "seriously injured on 
the top of his skull and he was profusely bleeding from his skull, the 
blood running all over his face and all over his body." (R 41,42). Sub
sequently, the man was placed in Gunda 1s buggy and taken to the Police 
Station on the me.in street in Reichelsdorf (R 42,43). Gunda"bazilytt 
recognized Prosecution Exhibit 4 as a picture of the injured man (R 43). 

At 1759 hours, 15 November 1949, Paul Regensburger, a first aid 
man, went to police precinct 24 in Reichelsdorf and there observed 
Wilhelm Fehrle whom he had known for twenty years (R 44). Regensburger 
·noticed that Fehrle had received very serious injuries to the skull; 
th~re were ver:, severe lacerations and contusions on top of the .skull. 
Fehrle 1s pulse was very faint, there was a cold sweat on his forehead 
and when Regensburger lifted Fehrle 1s eyelid he saw that the eye was 
•alreaey- haJ..f dead.n Regensburger padded Fehrle 1s head and neck with 
cotton, lifted him onto a stretcher and into an ambulance, and took him 
to the lfunicipal hospital. Regensburger identified Prosecution E:xhibit 
4 as a picture of Fehrle (R 45). 

Shortly before 2000 hours, Doctor Franz Ernst examined Fehrle and 
found nthree injuries of the skull with lacerations or the skin and of 
the roof of the skull and injury to the brain in one place" (R 49,50). 
Doctor Ernst administered injections to promote heart action, removed 
several splinters of bone which had penetrated into the bone tissue, 
stopped a hemorrhage of a brain vessel, and sutured the brain and skull 
lacerations. The operation consumed approximately forty minutes and 
was performed by Doctor Ernst in the presence of Doctor Stickler, "The 
First Sur,eon,n and another surgeon (R 50). Following the operation, 
a plasma substitute and heart stimulants were administered to Fehrle. 
Fehrle died approximately 30 minutes after the completion or the opera
tion (R 51). In Doctor Ernst's opinion the injuries sustained by Fehrle 
were caused by the application or a blunt force, such as a blackjack or· 
a pistol, to the head (R 52). Doctor Ernst identified Prosecution Exhibit 
5 as a picture of Fehrle' s injuries and added that the picture was an 
accurate representation of the three cuts on Fehrle I s head after the 
sutures, which completed the operation on Fehrle, had been applied (R 
52,53). 

Doctor Emanuel Eric Weinig performed an autops<J upon Fehrle and 
found that Fehrle died as a result of "a violent blunt force being 
applied to the brain." (R 55) 

.A.nton Stegmaier identified Prosecution Exhibit 3 as a photograph 
or a cab owned by him (R 57). He purchased the car, a Fiat "eleven 
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hundred, 11 new in 1941 and it was in good operating condition on 15 
November 1949. Wilhelm Fehrle ~s its driver on the latter date. After 
15 November, Steigmeier next saw his cab in Cobur~., on 19 November., at· 
which time the right side or the cab was damaged {R 58.,59). 

At 2400 hours., 16 November 1949., James E. YcAfee., CID Agent, to
gether with other cm agents, arrested Barnfield and Hall at Bamberg, 

·aermany (R 59.,60). They were handcuffed and taken to the 9th CID sub
station in Bamberg am interrogated (R 601 70). Prior to interrogating 
Barnfield, his handcuffs were removed ani Captain William Merlo., the 
Chief Agent, read., and Mc.Afee explained., the 24th Article· o.r War to him 
(R 67.,68.,70). J4c.A.fee 1s explanation, as related by him, did not cover 
the entire article, but emphasized that Barnfield did not have to make 
a statement. The interrogation began at about 0120 hours and terminated 
at about 0200-hours., 17 November (R 68). McA.ree was present during the 
entire interrogation but was absent .rrom the room for an interval of 
three or four minutes while Barnfield1 s statement was being transcribed 
on the typewriter (R 70,71). During this absence Captain Merlo and 
Agents Browd and Kidd remained with Barnfield (R 71). No threats or 
promises were ma.de by :McAfee to Barnfield (R 68,69). McA.fee identified 
Prosecution Exhibit 6 as the statement made by Barnfield and it was 
admitted in evidence without objection, to be considered against him 
only (R 61,72). 

In 3Ubstance1 Barnfield stated that on 10 November 1949 he went 
11A.VlOIJI from his compa.ey and., accompanied by Hall, went to Coburg where 
he ani Hall "shacked up" with Frieda ani Gerda Jung until .15 November. 
The day before the 15th, Bill bad gone to Bamberg and returned with 
Bettencourt. On the 15th, Barnfield., Hall., and Bettencourt decided to 
go to Ga.rmisch but lacked transportation. They engaged a taxi to take 
them to Creidlitz and then to Ebersdorf. futside of Creidlitz, Hall 
pulled out a pistol and ordered the driver to stop the car and get out. 
After he complied with the order., Hall took the driver's 1vallet, and 
handed it to Barnfield who searched it before throwing it away. The 
three drove back to Coburg leaving the driver in the road. At Coburg 
they picked up the two girls and drove to Bamberg where Bettencourt 
left the group. The others proceeded to lbrnberg where they abandoned 
the taxi upon its rwming out of gas. In Nurnberg, Barnfield and Hall 
secured another ta.xi for themselves and the girls, and after riding 
mfhile., left the girls at a guesthouse. Ba.rnrield and Hall then told 
the driver to drive them back to Nurnberg. After proceeding toward 
Nurnberg Barnfield and Hall told the driver to return to the guesthouse. 
When they were a short distar:ce from the guesthouse, Hall told the 
driver to stop as he wished to relieve himsell'. Hall 11 pulled" his 
pistol on the driver and ordered him from the car. Alter the driver 
and H:ul. left the car., Ball banded the pistol to Barnf'iUd. Hall tried 
unsuccessfully to. start the car and it was necessary to have the driver 
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start it. Barnfield banded the pistol back to Hall and when the driver 
started to reach for the glove compartment Hall beat the driver.•s hands 
with the pistol. Hall then handed the pistol back to Barnfield. Yfuen 
the driver got out or the car., Barnfield hit him twice on top or the 
head with the butt end of the pistol. Hall seized the driver and pulled 
him into a field adjoining the road. The man was groaning and so Barn!ield 
went over to him and struck him again on the top o! the head with the butt 
end or the pistol. Barnfield and Hall then took the taxi to the guesthouse 
where they picked up the girls. T'.ne girls did not wish to go on to Garmisch 
and so all returned to Coburg. En route., after running a road block., 
Barnfield threw away the pistol. After reaching the outskirts of Coburg 
they abandoned the ta.xi and walked on to the girls• house (Pros Ex 6). 

A statement by Hall mad.a under the same circumstances as that or 
Barnfield and or substantially identical content was admitted in evidence, 
without objection, to be considered solely as to Hall (R 61-66; Pros Ex 
7). 

b. Evidence for the defense. 

Barnfield and Hall., after having been duly apprised of their rights., 
elected to remain silent, and no evidence was introduced by the defense 
(R 73.,74). 

4. Barnf'ield., and his co-accused., Hul., have been found guilty or 
two specifications of robbery in violation of Article or ~ar 93 and one 

. specification of murder, unpremeditated, in violation of Article of War 
92. The offenses are alleged to have been committed jointly• . 

The uncontradicted evidence, together with the voluntary pretrial 
statements of the accused Barntield and Hall (considered against their 
respective declarants), sh0\'1a that on 1.5 November 1949 Barnfield, with 
Hall and Bettencourt, was visiting two German girls at Coburg. Barnfield 
and the others decided to go to Garmisch but lacked transportation. They 
engaged a taxicab operated by Alfred Geisthard and owned by "The auto
mobile renta1 service Kurt Fischer." After being driven some distance 
out of Coburg1 Geisthard was ejected from the cab at gunpoint by Hall. 
Barnfield obtained a wallet from Geisthard by the same show of force. 
Barnfield and his companions returned to Coburg, rejoined the two German 
girls1 and the group embarked upon their journey. At Bamberg., Bettencourt 
left the party. At Nurnberg, the gasoline supply in the taxicab was 
exhausted and the cab was abandoned. Barnfield and Hall thereupon 
engaged another taxicab which in this instance was owned by Anton Stegmeier 
and driven by Wilhelm. Fehrle. Barnfield am Hall had Fehrle take them 
out of town and the girls were left at a guestbouse which they passed. 
The two soldiers then told Fehrle to drive them to Nurnberg but on the 
way they ordered him to turn around and go back to the gaesthouse. ·On 
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the way back Hall had Fehrle stop the cab, and brandishing a pistol, 
made h:iln get out of the cab. It became necessary to have Fehrle start 
the motor, following which he was again ejected from the cab. Barnfield, 
who had secured the pistol from Hall, struck Fehrle over the head twice 
with the butt end. Hall dragged Fehrle into an adjacent field and 
Barnfield struck him again on the head with the pistol in order to .. 
stifle his groans. Fehrle died the same evening following an operation. 
The cause of his death was the application of "a violent blunt force" 
to bis brain. 

"Robbery is the taking, with intent to steal, of the personal 
property of another, from his person or in his presence, .against his 
will, by violence or intimidation" (MCM, 1949, Par. 180.f). Independent 
of the pretrial statements the uncontradicted evidence introduced as 
to the alleged robbery from Geistbard establishes every element of the 
offense within the definition set forth above and also the element of 
concert between Barnfield and Hall. Thus, it is shown that Geisthard 
was ejected fran the taxi by Hall at gunpoint while Barnfield stood by 
and accepted fran Hall the fruits of the violence exerted by Ha11, there
by lending aid and encouragement to Hall in the robbery (C:M 321915, 
:Mccarson, 70 BR 411,418-419). 

With reference to the robbery ancl murder of Fehrle, the evidence 
independent or the pretrial statements shows that Barnfield and Hall, 
together with their female companions, engaged a taxi driven by Fehrle. 
A short time later the girls left the cab to be rejoined in the space 
or minutes.by Barnfield and Hall who returned in the taxi without 
Fehrle. Almost simultaneously., Fehrle was found severely injured and 
unconscious, and a short time later died. This evidence clearly 
establishes the probability that the offenses charged, viz, the murder 
of Fehrle, and the robbery of his cab, were probably committed and 
justified the consideration by the court of the voluntary pretrial 
statements of Barnfield and Hall in which each admitted the commission 
of these offenses (1CM, 1949,' Par. 127b, p.159). The evidence, to
gether with the pretrial statements, tnus shows that accused and H3ll 
took from Fehrle by force and violence the taxicab which he was operating. 
It is further shown that in the course of the robbery Barnfield quite 
insensately struck Fehrle over the head twice with the butt end of a 
pistol, and as Fehrle lay moaning on the ground, brutally struck him a 
third time. These blows resulted in Fehrle's death. 

"lilrder is the unlawful killing of a human being with ma.lice afore
thought. •Unlawful' means without. legal justification or excuse" (lllCll, 
1949, Par. 179a). That there is no legal justification or excuse for 
Fehrle 1s killing requires no discussion. The ma.lice aforethought which 
characterizes murder is established by Barnfield' s intent to rob a.Id by 
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his intent to inflict great bodily harm, which latter :intent was 
evidenced by his calloused assault upon Fehrle. Hall's participation 
in the r,obbery ,\·Ju.ch was the proximate cause of the murder, establishes 
the concert alleged between him and Barnfield (Cli 334790, Cruz, l BR-JC 
277,296-297). -

5. The reviewing authority designated the United States Penitentiary, 
Leavenworth, Kansas, as the place of confinement. Paragraph 87b, Manual 
for Courts-Martial, 1949, provides, inter ~, -

nrf the sentence of a general court-martial as ordered executed 
.provides for confinement, the place of confinement will. be 
designated. In cases involving imprisonment for lif'e, dismissal 
and confinement of officers, and the dismissal and confinement 
of cadets, the confirming authority will designate the place 
of confinement." 

In the instant case, pursuant to the provisions of ..Article of "Jar 48 (c) 
(2), the confirming authority is the Judicial Council, acting with the_ 
concurrence of The Judge Advocate General. 

6. Barnfield is 19 years of age and single. He completed nine 
years of school and in civilian life was employed as an oil field rig 
worker. He enlisted on 30 March 1948 and has served in the European 
Theater since March 1949. His service has been characterized as "poor. 8 

7. The court was legally constituted and bad jurisdiction of the 
person and of the offenses. No errors injuriously affecting the sub
stantial rights of the accused Barnfield were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to 
warrant confirmation of the sentence, as to the accused Barnfield. A 
sentence to confinement at hard labor for lif'e is authorized upon con
viction of murder in violation of .Article of "Nar 92. 

J.A.G.C. 
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~A..'l{'.ll.mtT OF THE A..'QJAY 
Office of The Judge Ad~ocate General 

CM 339875 TEE JUDICIAL COUNCIL 

Harbaugh, Brown and Miokelwait 
Officers of The Judge Advocate General's Corps 

In the foregoing oase of Private Odis F. Barnfield, 

RA 18254414, upon the concurrence of The Judge Advocate 

General the sontenoe is confirmed and will be carried 

into execution. A United States Penitentiary is designated

£plao~ofl= 
o ert w. Brown, Brig Gen, JAGC 

Brig Gen, JJ.GC 

~ l!arch 1950 

I concur in the foregoing action. 

~ 
Major General, USA 
The Judge Advocate General 

-- #.if /1/CL1::(fV I qtS P 

( GCMO 16, March 16, 1950) • 
008237 0-50..-.:.-20 
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DEPAJtTMENT OF T:m .ARMY 
Offioe of The Jtrlge .Advooate General 

'Washington 25, D. C. 

CSJAGK - CM 339910 

UNITED STATES ) 9TH INF.ANTRY DIVISION 
) 

v. ) Trial by G.C.:M., oonvened at Fort Dix, 
) :New Jersey, 31 October and 1 November 

Captain THOMAS ANSON 1bABEE ) 1949. Dismissal. 
(0-451736 ), Headquarters, 9th ) 
Infantry Division. ) 

OPillION of the BOARD OF REVIE\V 
l,oAFEE, WOLF and BR.ACK 

Officers of The Judge ~vocate General's Corps 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review ani the Board submits this, its 
opinion, to the Judicial Council and '.Ihe Judge .Advocate General. 

2. The accused was tried upon the following charges and specifioa
tio~ a 

CHARGE Ia Violation of the 95th Article of War. 

Specificationa In that Captain Thomas A. Lio.Abee, H:iadquarters, 
9th Infantry Division, then of 91st Air Base Group, was, on 
or about 6 August 1949, found drunk in .a semi-nude condition 
under dishonorable oiroumstances in the oomp~ of Sergeant 
Edward A. Carpenter in the said Captain Thomas A. Mo.Abee •s 
automobile, while parked on or near a publio highway, to wit: 
Range Road, Fort Dix, New Jersey. 

CHARGE II: Violation of the 96th Article of War. 

Specificationa In that Captain Thomas A. Mo.Abee, •••, was, on 
or about 6 August 1949, found drunk in a semi-nude condition 
under dishonorable circwnstances in the company of Sergeant 
Edward A. Carpenter in the said Captain Thomas A. Im.Abee I s 
automobile, while parked on or near a public highway, to wits 
Range Road, R>rt Dix, New Jersey. 

He pleaded not guilty t·o ar.d was found guilty of all charges and specifica
tions. No evidence of any previous oonviotion was introduoed. He was sen
tenoed to be dismissed the service. The reviewing authority approved the 
sentence and fonvarded tm record of trial for action under Article of 
War ~a. 
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3. Evidenoe 

For the Proseoution 

Early in the morning on 6 August 1949, Sergeant First Class P. D. 
Jones and Private Newt Johnson, both of the 9th Military Polioe Company, 
were on routine motor patrol at Fort Dix, New Jersey• .About 0300 hours, 
they noticed e.n automobile parked about 25 to 30 feet off Range Road, a 
public highwey- running through Fort Dix. Investigation revealed that the 
oar was oocupied by two supine individuals later identified as the ao
oused and one Sergeant F.clward A. Carpenter (R 19,22, Pros Ex 2). 

The accused was attired in a civilian shirt, pulled up over his hips, 
shoes and socks. A pair of civilian trousers were draped over the baok 
of the driver's seat. Sergeant Carpenter was dressed in complete uniform 
except for his cap. Accused was reolining in the front seat of tho car with 
his head near the left door and his logs extended to the right Uilder the 
glove compartment. Sergeant Carpenter lay with his head on accused's bare 
torso an inch or so from accused's penis with his hand "cupped" around 
that organ. Both apparently were asleep. A "peculiar sweetishu aroma 
emanated from the vehicle (R 18-21,22-24,43,60,139). 

Captain J. D. Manning, the Provost Marshal duty officer, was oalled. 
Upon his arrival at Range Road, he surveyed the scene and thus desoribed 
the ensuing aot iona -

"••• I retwned and tried to wake -up the Sergeant. It was just 
about impossible to wake him up. I shook him vigorously there 
and he just seeiood to mumble. I said to Nichols, 1Wake him up,• 
and I went around the other side and attempted to wake the other 
man up. I had to shake him pretty hard. He didn't seem to oome 
to. I couldn't figure out what -vras wrong with him. Then, in a 
light feminine voice he said, •Stop pushing me,' and Johnson was 
right opposite me and I said, 'Ch, we got one of those guys.' 

* • • 
"••• Nichols had the flashlight. He was on the other side shining 
it right into too oar. I was on this side. · I had him shine it 
on the person later identified as Captain tb.Abee. It was very 
easy to see it. Of course,· we didn •t know at that time it was 
an .Army offioer. He had a civilian shirt on. 

"So I shook him again, realizing that he was a:wake. I 
believed he could hear me. I told him clearly who I was, that 
I was Captain 1Ianning, Corps of Military Police~ and that they 
were on a military reservation and that they were oonsidered -
that they would consider themselves under arr~st and would come 
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with me to the MP Station. At that time the person later iden
tified as Captain Mc.Abee undoubtedly heard me, because then, in 
a natural voioe, he said, 'I don't give a hell who you are. I 
just came in here to go to the toilet.' 

11 About that time we had the door open. I opened the door 
and when I did a pair of trousers fell out to the ground. I 
bent down and picked them up. They seemed to be rolled up. I 
pioked them up and handed them to Johnson and said, 'Eold on to 
these pants,' and the man later identified as Captain Mo.Abee said, 
~ I want to put my pants on.' 

11 I said, 'I'm sorry, you will have to come in the condition 
you are in now to the MP Station witil we get this thing straightened 
out and identify you, and so forth,' and so from that point on 
the Captain and the Sergeant came with us with no further trouble. 
They did everything we told them to do. 

0 I explained to the Captain, •Let's go along, now. I want 
you to get to the jeep -- I want you to go over to the jeep here 
and go to the Police Station and get this straightened out.' 11 

(R 55-59) 

The aooused, sans. trousers, ani Sergeant Carpenter were then taken 
to the police station where accused was identified and photographed (R 

.59-62,991 Pros Exs 3,4). They appeared to be either intoxioated or 
under the influenoe of drugs (R 45,81,138)• .Aooused had the odor of 
alcohol on his breath and seemed to be suffering from a 0 hangover" (R 
135). 

Prior to the trial, the accused was examined by a psychiatrist with 
a. view toward determining his mental condition. The doctor testifieda 

11A. That the accused prior to the alleged offense was 
sufficiently free from mental disease and defect as to be able 
to distinguish right from wrong and adhere to the right. 
Vlhereas, following the alcoholic spree inwhioh he alleged to 
have indulged, it is doubtful that you can srr;r the above applied. 
We felt he definitely had sufficient mental aapaoity to assist in 
his own defense and understand the oharges placed against him. 
There are no indications that his pcysioal or mental oondition 
would· result to an intolerable burden to the servioe. 

"Q. .And what was your diagnosis in the oase 1 
"A. ~ diagnosis was that this man showed some emotional in

stability, somewhat. we oould consider psyohosexual oonfliot; that 
he had bright normal intelligenoe and. that he was undergoing 
moderate alixiety. 
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•Q. And did you not find that he was sufferiri~ from a 
partial amnesia? 

"A,. Yes, we felt that he did have a partial amnesia. 

•Q. ••• And when you speak of partial amnesia will you please 
explain to the court exactly what you mean? 

11A. The use of any intoxioant over a prolonged period of 
time benumbs the brain. Alcohol has an affinity for fatty tissue 
to bring its 1compo 1 to about 90 per oent by weight of fatty 
tissue. So alcohol has an affinity for nervous tissue in the 
brain, nerves in the brain. This man had sufficient aloohol to 
really numb his brain and to produce a state in which he was not 
in the full level of oonsoiousness. I:i3 was not completely aware 
of all he did and that frequently results in a.mnesia afterwards. 
I think this man possibly had suf'fioient alcohol to not recall 
all the things that did happen to him. 

"Q. Now, if the man had been administered drugs tmder suoh 
ciroumstanoes, what would have been his mental condition? 

• A. Alcohol is a drug. 

"Q. lYell, narcotics. 
11 .A. It would depend on the narootic. 

"Q. Would any narootio produoe the same effect ment.ally 
upon this man1 

· •A. Yes, sir." (R 182) 

For the Defense 

The accused, having been apprised of' his rights as a. witness by defense 
counsel and the law member, elected to be sworn a.s a witness in his own 
behalf. He testified that he was born in Texas and is 34 years of age. 
He left school at the age of 14 to work on a farm. In 1936 h, enlisted in 
the Anny and has been in the service ever s inoe in both enlisted and com
missioned status. In July 1949, he was assigned to M:lGuire Air Force 
Base, Fort Dix, New Jersey, as olub officer. In this oapaoity he made an 
aerial trip on 6 August 1949 to Washington, D. C. for th8 purpose of re
stocking the club 1 s supply of' whiskey. Hl.s mission aooomplished, he 
assisted in the unloading and storing of the whiskey and then a.t about; 
2130 hours indulged in one or two •double bourbons" with water. He then 
repaired to his quarters where he changed his uniform in favor of civilian 
shirt and trousers. Returning to the club, he consumed several more drinks 
of whiskey. I:i3 left the club some time after midnight intending to visit 
one or two "'night olubsa near the post. In the words of the aocused, the 
following then transpireda .. 

•Q. Now, when you lei't the 0£.fioers I Club, what time was it t 
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"A. It was around 12 a30, or maybe 12 a45. 

11Q. Now, at the time you left the Offioers• Club what was 
your oonditionwith respect to sobriety? 

11A. I feel I was perfeotly sober as far as sobriety goes. 

"Q. Vfuat did you do after you left the Offioers' Club? 
11A. Viall, I got in my oar ani backed out and started with 

the intention of going to my B.o.Q., and I reoalled hearing some 
of the offioers talk about a plaoe oalled the 'Pig and Whistle' 
where they had a night shaw, or a floor show, and I just deoided 
that I would go to this plaoe I!d heard about outside of the 
Offioers' Club and see if there was a show there and in o ase there 
wasn't I had planned to go over to the 'Pig and Whistle. 1 

11Q. Did you uae your automobile? 
"A. I did. 

"Q. Vw"here did you drive to 1 
"A. I drove to a plaoe oalled 'Baloney John 1s. 1 I fotmd out 

later.that was the name of it. 

"Q. Now, about what time did you arrive at 'Baloney John's' 
that night, if y,;>u reoall? 

11A. I don't reoall th3 exaot time. 

"Q. Was it a few minutes after you had left the Officers' Club? 
11A. Yes, that is right. 

"Q. Now, what took place when you entered 'Baloney John•s1 1 

"A. Well, I ordered a bourbon and water. 

"Q.. Was that a single or a double bourbon? 
11A. That was a single. 

"Q. Did you drink that drink? 
uA. Not completelyJ no. 

11 Q. How is it that you did not finish that drink:? 
"A. Well, when they gave it to me I took a sip of· it and I 

oalled the bartender over to the bar where I was standing and told 
him that I had ordered bourbon and water, and he sa:ys 'This is 
bourbon and water,' and I said I It doesn't taste like any bourbon 
and water I have ever had. 1 

"Q. Now, just a moment, what did that taste like? 
"A. First I. thought it had some gin in it. I oouldn •t 

describe the taste of it, it had a peculiar taste. 
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"Q. Well, would you sa;, it was a - Just describe the taste 
as best as you can recall. 

"A. Well •••• • 

11
"· Was it bitter, sweet 1 

"A. I don't know. I would s a;, it was more or less a bitter 
drink. I don't thi:nk I can give a true description of just how it 
did taste. I was •••••• 

"Q. Did it taste anything like bourbon and water? 
"A. No, it did not. 

"Q. What did the bartender do when you protested to him? 
"A. Well, he reached down and picked up a bottle from under 

the bar and sat it up and said 1'rhere it is.' He put his finger 
on the label whioh said •Bourbon. 1 I said, 'It may be so but it 
doesn't taste like that.• 

"Q. Now, where did he get this bottle from? 
~ A. As far as I could determine he reached dawn underneath 

the bar in front of me and oame up with it. 

11 Q. Now, did you drink anything more out of' that dr:ii.nk? 
uA. I took another sip, or two, trying to determine whether or 

not it was just my taste or something was really wrong with the 
drink. At· the time I thought they had swi tohed some other type of 
drink -- a cheaper drink possibly -- into the bottle that was 
marked I Bourbon. ' · 

11 A. '*"'* I was standing thsre and. wondering whether I should 
order another drink or just give it up altogether. Then every
thing seemed a little hazy. I began to 1-vander my eyes over the 
crowd. There seemed to be about - oh, fifteen or twenty people 
in the place, they were gathered in groups of two, three or fours, 
and they looked a 11ttle hazy to me. And I decided then that I 
better get baok out to my oar and get to my B.O.Q. I wasn't feeling 
too good. 

"Q. Well, now, when you se.y you weren't feeling too good., 
what was wrong? 

11.A. Well,· I have been troubled with sinus off and on for -
since 1930, and with the pains that were shooting across my fore
hea.d I just thought it was another attack of my sinus and I went 
out to m,y ;>ar then. 

(t) 
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0 Q. .All right. Did you get into your automobile? 
"A. I did. I got in and rested my head over on the steer

ing wheel on my arm. 

•Q. Ifow, how long did you remain in your automobile? 
~A. I must have dozed off. I'm not sure of how long I 

did stay there. Anyhow, when I did finally come around it seemed 
that I was fe~ling O.K. and I just thought that perhaps it was a 
dizzy spell or something that was caused from this sinus reac
tion. I couldn't imagine what was wrong so I .felt that everything 
was O.K. 

"A. ••• When I felt I was feeling o.K. I decided to go over 
to the Pig and 'Whistle. ••• 

"Q. Yihen you left the parking lot outside of Baloney John's 
to go. to the Pig and Whistle, do you recall where you drove? 

11.A. Yes. I went back up the same road that I had come down 
when I arrived at this Baloney John's. 

"Q. Do you remember any landmarks? 
"A. Yes, there is a street light just up the road; it must 

be about a block away. 

uQ. By a street light do you mean a traffic light 1 
"A. A traffic light, that's right. 

"Q. Now, did you pass that traffio light? 
nA. I did. I passed the traffic light going straight ahead 

instead of turning left to go back into McGuire. 

"Q. Now, after you passed that traffic light, and when driving 
straight ahead, did anything unusual ocour? 

"'A. Nothing particularly unusual. I saw someone in uniform 
in the bea:rn of my headlights and I pulled up to this particular 
person and stopped an:i asked him if he could tell me how to get 
to the night club called the 'Pig and Whistle' and he said that 
he could; that he would like to €P there himself, and I told him 
to hop in. 

"Q. All right. What took place after the soldier got into 
the car? 

0 A. Well, he got in and said, 'Make a left turn right down 
there' he pointed straight a.head. It wasn't too far ro·ray until 
the road made a left turn to go back into Fort Dix•. 

"Q. Do you recall the condition of this soldier? 
11.A. I didn't pay any particular attention to his condition 

at the time. I· noticed that he kept sitting over with his arm 
out the door • 
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uQ. All right. lvhat took plaoe after this? 
11A. Well, we crossed Fort Dix. The main thing I remember 

there is that we hit a cirole -- hit a traffio cirole. and I told 
him to be sure ani get me on the right road when we oome out of 
this cirole. 

•A.. Well, I drove for what seemed four or five minutes., it 
must ha.ve been two or three miles that I had driven and ha -hadn't 
said aeything and I was wondering if he was paying any attention 
to where I was going. So I asked him if he was sure we were on 
the right road and by this time wJ:w he was laying with his head 
clear over on his arm and he said 1 Yes. just keep going.' 

ttA. Well, I drove., I would say., another mile. I mean it 
seemed to be a very short time after that that I had· to urinate. 
Well, I s aJN a sL1all road that led off to the left of the highway 
and I pulled in to this side road and stopped. 

0 A. Well. aa I recall I caught hold of the door and pushed 
it open; it seemed to come open o.K. but it hit a stop. Now, I 
had been in a little accident with my oar not too long ago ani 
had jimmied up that driver's door and at the time I didn't know 
just what had happened unless it was the hinges of this door that 
was fouled up. 

"Q. All right. You say the door hit a stop. What happened 
then? 

11A. I'm not positive. By this time I was beginning to feel 
awful.hazy. 

11Q. Now• had you noticed any reoccurrenoe of this headache 
that you mentioned previously? 

•A. I did at that tim:, because I reoall that I waa keJt.t 
rubbing my head with my hand. It was getting quite terrific the 
sharp pain across my head over my eyes. 

0 Q. Do you recall aeything after that time 1 
"A. Well. I do recall at this time that Sergeant Carpenter 

said something about., •Well. come on ani take me back. 1 I recall 
him making that statement but I just couldn't get my faoulties 

. together to respond to give him an answer or attempt to take him 
back, or anything. 

"Q. Vlhat is the next thing that you recall? 
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11A. The next thing I reoall was someone trying to make 
me get into a jeep. 

0 Q. How were you attired when this happened? 
"A. I had just m:y shirt and shoes and 'JrV sooks on. 

"Q. Did you have your trousers on? 
"A. I did not. 

"Q. 
"A. 

Did you get into that jeep? 
Yes, I got into the jeep. 

"Q. 
uA. 

And you sat there semi-nude in that jeep? 
That's right. 

"Q.. 
11.A. 

Am where did they t alee you? 
They took me to the Military Police Station, Fort Dix. tt 

(R 151-164) 

Accused I s nocturnal driving companion, Sergeant Carpenter, maintained 
that b3 had never known the aooused before the incident. Ha did some 
drinking with soln9 friends on the evening in question and had no reool
leotion of' what oocurred after about; 2300 hours until the morning of 6 
August 1949 when he found himself together with the aocused in "the MP 
Headquarters" (R 148-150). 

Rebuttal 

Mr. John E. Coughlan, Criminal Investigation Division .Agent, Fort 
Dix, New Jersey, testified that he had been assigned in the Fort Dix area 
for over three years, that he had often visited the unight olub" known 
as "Baloney John's, 11 that the resort has a good local reputation, is 
frequented by J..rmy personnel and their wives, and that no oomplaints 
had ever been registered against that 11olub" in his office (R 196,197). 

4. Discussion 

The accused was convicted of being found drtmk under dishonorable 
circumstances in violation of Articles of War 95 and 96. The undisputed 
evidence shows that in the early morning hours on 6 .August 1949 accused 
was found deshabille reclining in his automobile. The car was parked 
in close proximity to a publio highway. Accused was in a drunken stupor. 
A portion of his semi-nude body was in sc~alous: juxtaposition to the 
head of' an enlisted man. Suoh conduot specifically has been held to be 
a violation of both the 95th and 96th .Artioles of War (CM 325313, Puokette, 
74 BR 141). 

Only two points, brought out in the evidence merit discussion. The 

9 



first is tm testimony of a psyohiatrist to the effeot that the aooused 
was suffering from a ttpartial amnesia" at the time of the alleged of
fenses. At first blush it might appear from this evidenoe that the 
aooused was without the mental capacity to comprehend the scope of his 
actions or was unable to distinguish right from wrong. However, it 
long has been held that voluntary intoxication not productive of an un
sound mind is no excuse for unlawful conduct and that a partial irrespon
sibility, or an impaired ability to adhere to the right is no defense to 
crime (CM 319168, Poe, 68 BR 141; CM 319287, Phinezy, 68 BR 221; CM 
320805, Hamilton, 70 BR 191; CM 338934, Jones,. 16 Jan 1950). The ques
tion of the degree of aooused's intoxication is generally one of faot 
for the court. In the instant case the court by its findings determined 
that the accused I s mental machinery was not so impaired at the time of 
the particular acts charged as to render him so. unable to distinguish 
right from wrong as to 'Vitiate criminal responsibility for his alleged 
offense (CM 319287, Phinezy; CM 338934, Jones, supra). 

The second matter for discussion concerns the innuendo,nurtured by 
the defense throughout the trial, that the accused might have been the 
victim of a drug administered to him without his knowledge or consent. 
To support this theory accused testified that after midnight he had a 
drir..k at •Baloney John's" that had a "peculiar" taste. There is also 
testimoey that there was a "peculiar sweetish" odor in aooused 's oar when 
he was found. There is no substantial evidence, however, suf'ficiont to 
raise an inference that any drug was or ndght; have been administered to · 
the accused. On the other hand, the evidence is undisputed that the ao
cused had consumed a substantial quantity of whiskey immediate'ly prior 
to the time he was found in a stupefied condition in his automobile at 
the ti.mo alleged. Testim.oey as to the diffioulty in awakening him from 
his torpor, the aroma of alcohol exuding from him, and his actions of a 
person "suffering from a hangoveru later in the day. when coupled with 
the aocused 1 s judicial admissions that he had been drinking whiskey for 
at least three hours on the night in question amply supports the find
ings beyond any reasonable doubt that accused was intoxicated as a!leged. 
The nuances of accused's expressions of opinion which give rise to the 
ephemeral thought that be !:light unwittingly have been subjeoted to a 
dose of a narcotic are based on mere speculation, suspicion er surmise. 
Such is not evidence and was properly rejected by the oourt, particularly 
in view of the showing, though negative in nature, that the 11night olub11 

in question bore a good reputation (CM 277983. Robinson, 51 BR 281J CJ.! 
312356, Preater, 62 ~ 135.141). 

5. Department of the Aney records show that the aooused is 34 
years of age and married. & left school after completing the sixth 
grade and obtained employment as a farm hand. In 1935 he enlisted in 
the Army in which he has served ever since. In Deoember 1941 he was 
commissicned a second lieutenant (AUS) and was promoted to first lieu
tenant; e.Ild captain in .April 1942 and December 1944, respectively. In 
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1945 he obtained credit for four years of high school fro:c: the United 
States Armed Forces Institute. He served in India for 15 months and 
is entitled to wear the .Amerioan Defense, .American Theater and Asiatio
Pacific ribbons. ms effioienoy ratings for his entire oommissioned 
service are generally "Ex:oellent.'* On 1~ November 1948 he was seleoted 
for appointlllant as warrant of'f'ioer {junior grade) in the Regular .Arrn:y. 

6. Consideration bas been given to letters addressed to the Office 
of The Judge .Advooate General from the accused and his wife dated 14 and 
20 January and 8 February 1950, and an inolosure to the latter communica
tion oonsisting of a congratulatory letter to accused from Major General 
Thomas B. Larkin dated 15 Deoember 1948. 

7. The oourt was legally constituted am had jurisdiotion over the 
accused and of' the offenses. No errors injuriously affecting the sub
stantial rights of the a.ooused were committed during the trial. The 
Board of Review is of the opinion that the reoord of trial is legally 
sufficient to support the £indin5-s of' guilty and the sentenoe and. to 
warrant oonf'irma.tion thereof. A sentence to d_ismissal is mandatory upon 
conviction of' a violation of .Article of War 95• and is authorized upon 
oonviction of a violation of .Article of War 96. 

-~r:._'7?1_=_1*"-t._L... J.A.G.C.____ _ _.__, 

"""'::!S::!!::!::!:::=~&:.~~.:.-b:~~~;;::__,, J. A.G. C. 
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D~PARTMEHT OF THE A:91.!Y 
Office of The Judi;e Ad',~oca te (}eneral 

THE JUDICIAL COUNCIL 
CM 339, 910 

HarbRUfh, Brown and Mickelwait 
Officers of The Judge Advocate Gen€ral 1 s Corps 

In the foregoin~ case of Captain Thomas Anson Mcft.bee, 

0-151736, Headquarters, 9th Infantry Division, upon the 

concurrence of The Judge Advocate General the sentence is 

confirmed and will be carried into execution. 

~MJi~u-~~~:koeit£Brown, Brig rien, JAGC C. B. Mickelwait, Brig Gen, JAGC 

24 April 1950 

I concur in the foregoinf action. 

g;;:{J~~
E • 1I • BRA...l'llim 
Major General, USA 
The Judge Advocate General 

r f"~hJ /~6-0 
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DEPARTMENT CF THE J.RKY 
Office of The Judge .Advocate General 

Washington 2,S I D.C. 

CSJA.OH CK 3.36419 

UNI.TED STA.TES ) UNITED BrATES .lRllY FORCES AmILLES 
) 

v. ) Trial by o.C.K., convened at 
) Fort Brooke, Pu.erto Rico, 9, 

Captain~ B. HlLPRlN, ) 23,24,2,S,281 29 ll'arch, 11 2 April 
0336d.a.4, Fort Buchanan General ) 1949• Dismissal, total for
Depot, Fort Buchanan, Puerto ) feitures after pr0Dllll.gation, 
Rico. ) and confinement for one (1) year. 

OPINION or the BOARD OF REVIEf 
Ot CONNOR, BERKOWITZ, and LYNCH 

Officers or The Judge Advocate General's Corps 

l. The Board of Review has exam1ned the record or trial in the 
case or the officer named above and 5Ubm1ts this, its opinion, to The 
Judge Advocate General and the Judicial Council. 

2. The accused ,ras tried upon the following Charges and Specifi-
cations: · 

CHARGE I1 Viol.ati.on ot the 96th Article of Sar. 

Specification la In tba.t Captain Jesse B. Halprin, Fort Buchanan 
General Depot, Fort Buchanan, Puerto Rico, did, at Fort 
Buchanan, Puerto Rico, on or about 24 September 1948, 1fith 
intent to detraud, wrongfully and unlawfully make and utter 
to the Fort Bur.banan Exchange a certain check, 1n words and 
figures as followa1 

THE ARllY HlTION.U. BUK 
ot Fort Leavemrorth, Kans. " 

Fort Leavemrorth, Kans. 24 Sept. 1948Pay to the 
Order of Fort Dlcbanan Exchange $,S0.00 

Fifty &Di no Dollars 
. m 

/s/ JESSE B. HALPRIN 
Captain, CMP, 0336044 

http:Viol.ati.on
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and b7 means thereof did fraudulantl.7 obtain from the Fort 
Buchanan Exchange, Fift7 Dollars ($50.00), he, the said 
Captain Jesse B. Halprin, then well kno1fiJlg that he did 
not have and not intending that he should have 8Ufticient 
.f'unds in the said Ar'lq National Bank o:! Fort Leavenworth, 
Kansas, tor the payment or said check. 

Specification 2: (Same as Specification 1). 

Specification 3: · (Sama as Specification 1, except the date or 
the offense, "12 November 1948," and the date ot the check, 
•12 November 1948.•) 

Specification 4: In that Captain Jesse B~ Halprin, Fort Buchanan 
General Depot, Fort Bucba.nan, Puerto Rico, did, at Fort 
Buchanan, Puerto Rico, on or about 3 September 1948, wrong
fully and unlawf'uJ.17 make am utter to Jlrs. ll. w. Cohn a 
certain check in words an::l .figures as follows: 

COWllBUS, GA.. Sept 3 1948 

THE FI.RSI' NATIONAL BlNK 
Pay to the 

Order of Mrs. ll. if. Cohn $50.00 

Fifty am. no Dollars 
~ 

/ s/ JESSE B. HlLPRIN 
Capt, CKP, 03360li4 

then well knowing that the said Jlra. I(. w. Cohn, would further 
negotiate said check and tba.t he, the said Captain Jesse B. 
Halprin, did not have, and not intending tba.t he should have 
suf.ticient .funds in tha said The First Rational Bank, Columbus, 
Georgia, .tor the pa~nt o! Aid check. 

Specification 5: (Sama as Specification 4, except the date of the 
offense, •3 lbvember 1948,• and the date or tha check, •Jfov 
3 1948•). 

Specit~ation 6: (Same as SP,eOitication 1, except tbe date o.t the 
offense "23 November 1948,• and except the date on the check 
1t2J Nov 1948.U) 

Specification 7: (Same as Specification 1, except the date o! the 
offense •29 lbvember 194aa am the date of the check •29 Jlov 
1948.•) 

2 
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CHARGE II: Violation ot the 58th Article of War. 

Specitication: In that Captain Jesse B. Halprin., Fort Buchanan 
General Depot, Fort Buchanan, Puerto Rico, did, at Fort 
Buchanan General Depot, Fort Buchanan., Puerto Rico., on or 
about 24 December 1948 desert the Service or the United 
states and did remain absent in desertion until he was 
apprehended at Isla Grande Airport, Santurce., Puerto Rico 
on or about 31 December 1948. 

ADDITIONAL CHA.ROE I: Violation of the 96th Article of War. 

Specification 1: {Same as Speoitioation 4, Charge I, except the 
date or the off'ense "3 December 1948" and the date or the 
check "Dec 3 1948"). 

Specification 2: In that Captain Jesse B. Halprin, Fort Buchanan 
General Depot, Fort Buchanan., Puerto Rico, did., at Santurce., 
Pu.erto Rico, on or about 22 December 1948, with intent to 
def'raud., wrongfully am unlawfully make and utter to the Nevr ..Yorker Hotel., a certain check in words and figures as foll~s: 

No. 123 San Juan., P.R. 22 Dec 1948 

THE Nti.TIONAL Crl'Y BA.NK OF NBW YORK 59-204 
San Juan Branch 

Pay to the Order of New Yorker $20.00 

Twenty & 00 Dollars 
1W 

s/ JESSE B. HALPR.IN 
Capt,., CMP., 0-33~ 

and by means thereof did fraudulently obtain from the New 
Yorker Ibtel, twenty dollars {$20.00), he the said Captain 
Jesse B. Halprin., then well knowing that he did not have am 
not intending that he should have suf'ficient funds in The 
National. City Bank or New York, San Juan Branch., for the payment 
of said check. 

Specification 3: {Same as Specification 2 except the place of the 
off'ense is San Juan., Puerto Rico, the date of the offense 
11 23 December 1948,11 the recipient of the check "Gonzalez 
Padin Co. Inc., San Juan, Pu.erto Rico," the date of the check, 
"23 Dec 1948,• the payee or the check "CASH," and the amount 
of the check and the amount obtained 11$30.00"). 

008237 0-110--21 3 
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Specification 4: (Same as Specification 3 except .thep1yee of' the 
check •Gonzalez Padin Co." am the am;)UD.t or the check and . 
the azoount obtained ni12.5on). 

Specification 5: (Nolle Prosequi). 

Specification 6: In that Captain Jesse B. Halprin, Fort Buchanan 
General Depot, Fort Buchanan, Puerto Rico, did, at Aguirre, 
Puerto Rico, on or about 27 December 1948, with intent to 
defraud, wrongfully and unlawfully make and issue to Aguirre 
Hotel, Aguirre, Puerto Rico, a certain check in words and 
figures as follows: 

No. San Juan., P.R. Dec 27 1948 

THE NATIONAL crry BANK OF mi YORK 59-204 
San Ju.an Branch 

Pay to the order of Aguirre Hotel $8.~ 

Eight and 55 Dollars 
lotl 

s/ JB:SSE B. HALPRIN 
Capt, CMP 0-336044 

in payment of food and lodging to the value of eight-dollars 
and fifty five cents ($8.55) then well knowing that he did 
not have and not intending that he should have sufficient 
funds in The N3.tional City Bank: of New York, San Juan Branch 
for the payment of said check. 

Specification 7: In that Captain Jesse B. Halprin, Fort Bu.cha,na,n 
General'Depot, Fort Bucbana.n., Puerto Rico did, on or about 
31 December 1948, at San Juan, Puerto Rico, with wrongful. 
intent to deceive, have in his possession a forged and counter
feit military- pass, to wit., a purported certified true 
extract copy of Special Orders Number 129, Headquarters 
Fort Buchanan General Depot, Fort Buchanan, Puerto Rico 
dated 31 December 1948, purportedly granting to the said 
Captain Jesse B. Halprin fifteen days (15) ordinary leave 
with authority to visit the United States. (As amended, R 115) 

ADDrriaat CHA.ROE :er: Violation of the 95th Article of' War~ 
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Specification 1: In that Captain Jesse B. Halprin, Fort Buchanan 
General Depot, Fort Buchanan, Puerto Rico, did, on or about 
21 December 19481 at Fort Buchanan, Puerto Rico wrongfully, 
unlawfully and falsely' mke a certain instrument purporting 
to be a certified true extract COfJY' or Special. Orders Number 
1291 Headquarters Fort Buchanan General Depot I Fort Buchanan., 
Puerto Rico dated 31 December 19481 purportedly granting 
Captain Jesse B. Halprin fifteen days (15) ordina.cy lean 
with authority to visit the United States, then well knowing 

· there were no such official Special Orders. (As a.memed., R ll5) 

Specification 2: In that Captain Jesse B. Halprin., Fort Buchanan 
General Depot I Fort Buchanan., Pu.erto Rico I m.ving on or about 
24 December 1948 rented a 1947 Ford Tudor Sedan from Antonio 
Sarmiento., Santurce, Pu.erto Rico., 'Which vehicle was then and 
there entrusted to him by the said Antonio Sarmiento., did on 
or about 31 December 19481 wrongfully and dishonorably aba?Xion 
said vehicle on a public street in San'blrce1 Puerto Rico with
out returning the said vehicle to the said lessor or informing 
him of its whereabouts. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of Specification 11 Additional Charge n., except the words "on 
or about 21 December 1948., at Fort Buchanan," substituting therefor, 
respectively, the words non or about 21 December 1948, at San Juan.," 
of the excepted words., not guilty., of the substituted words guilty; and 
guilty or the other Charges am .Specifications. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the service, 
to forfeit all pay and allowances to become due after the date of the 
order directing execution of the sentence., and to be confined at hard 
labor., at such place as proper authority may direct., for one year. The 
reviewing authority approved the sentence and forwarded t:00 record of 
trial for action pursuant to Article of War 48. 

J. Evidence. 

a. For the prosecution. 

The evidence pertinent to the findings of gullty is summarized as 
follows. Accused is a member of Headquarters., Fort Buchanan General 
Depot (R 107). 

By deposition r;. F. Pearce., Vice President and Trust Officer of 
the First National Bank, Columbus., Georgia, testified that he checked 
the official records on file in the bank pertaining to the account of 
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accused and found that his balance was 19.83 on 3 September 1948, $7.33 
on 3 November 1948 and $6.83 on 3 December 1948. The last deposit in 
the account was ma.de on 12 August 1948 (R 36, Pros Ex 11). 

Checks, designated Prosecution Exhibits 2, 3 and 4, drawn on the 
First National Bank, Columbus, Georgia, each in the amount of $50.00 
and payable to Mrs. M. w. Cohn., bearing the purported signature of accused 
as drawer, and dated,. respectively, 3 September, 3 November., and 3 
December 1948, were cashed at the Fort Buchanan Post Exchange on dates 
not shown by the record of trial (R 16-19). It was stipulated that 
accused wrote the checks and issued them to Mrs. Cohn (R 15, Pros Ex 1). 
As admitted in evidence there was a slip of paper affixed to Prosecution 
Exhibit 2 bearing the heading: 

"Returned by 
First National Bank 

Reason Checked Columbus., Ga." 
Thereunder were set forth a number of reasons for returning checks., 

and the reason checked was "Not sufficient funds." {R 37., Pros Ex 2). 
Each of the three checks had dated bank stamps on the reverse side 
thereof and the following dates appear thereon: "Oct 26., 4811 (Pros Ex 2), 
"Nov 4., 4811 (Pros Ex 3), am 11Dec 10., 4811 (Pros Ex 4). The records of the 
First National Bank of Columbus, Georgia., showed that during the period 
extending from 3 September 1948 to 8 March 1949 checks of accused had 
been returned by the bank because of insufficient funds (R 36, Pros Ex 11). 

By deposition, Bert F. Morton, Jr., Assistant Cashier and Head Book
keeper., Amr:!' National Bank, Fort Leavenworth., Kansas., testified that upon 
examination of the permanent ledger sheet or accused, an official record 
of the bank., he foun:i that accused's balance in the bank was $45.91, on 
24 September 1948., $0.41 on 12 November 1948., $0.41 on 23 November 1948, 
and $0.16 on 29 November 1948. The last deposit in the account had been 
made on 11 August 1948 (R 33., Pros Ex 10). Five checks each payable to 
the Fort Buchanan Exchange and in the amount of $50.00, drawn on the 
Arrrry National Bank., bearing the purported signature of accused as drawer., 
and dated respectively "24 Sept 194811 (Pros Ex 5)., 11 24 Sept 194811 (Pros 
Ex 6), 1112 Nov 1948" (Pros Ex 7), "23 Nov 194811 (Pros Ex 8), and "29 Nov 
1948" (Pros Ex 9) were cashed at the Fort Buchanan Post Exchange on 
dates not disclosed by .the record (R 19-24). Each check had dated bank 
stamps on the reverse side thereof and the following dates among others 
appear thereon: "Oct 18, 4811 (Pros Ex 5)., 110ct 18, 4811 (Pros Ex 6), "Nov 
16, 4811 {Pros Ex 7)., "Nov 20, 4811 (Pros Ex 8) and "Dec J., 48" (Pros Ex 9). 

Checks cashed at Post Exchanges under the Antilles Exchange Service 
were forwarded to the drawee bank in one of two methods. Ole method 
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was for the exchange which cashed the check to deposit the check in the 
National City Bank of Bayamon to the account of "Antilles Central 
Exchange." SubsequenUy, if the check was returned, the account was 
debited and the check turned over to the Central Exchange Office. other
wise the exchange which cashed the check would forward the check to the 
Central Exchange Office by mail, which, in turn, would forward it to the 
Ariey- Exchange Service in New York which would then forward the check to 
the drawee bank through banking channels. In the event the' check was 
returned for any reason it would eventually be returned to the Antilles 
Exchange Service whose account with the .Army Exchange Service would be 
debited (R 48-49). Robert K. Jamison, Chief Accountant, Caribbean Army 
and Air Force Exchange, Antilles, testified that he maintained toe records 
of the Antilles Exchange Service and that he bad examined the records 
with reference to the checks designated as Prosecution Exhibits 2-9, 
inclusive, and found that the checks so designated were returned to the 
Antilles Ex:change Service from either the National City Bank of Bayamon 
or from the Army Exchange Service in New York. The records showed that 
Prosecution Exhibits 2, 3, 5 and 6 were returned because of insufficient 
funds. The records did not disclose the reasons for the return of 
Prosecution Erlrl.bits 4, 8 and 9, but did show that the account of the 
Antilles EJcchange Service had been charged in the amount of the checks., 
and that all the checks (Pros Exs 2-9, incl) had been returned 11for 
collection." (R 37-50) Checks returned to the Service for colleotion 
were not so returned solely by reason of insufficient funds {R 54). 
All the checks (Pros Exs 2-9 incl) were sent to the Post Commander, 
Fort Buchanan through command channels for collection, and the Exchange 
Service was subsequently reimbursed in full for the checks (R 52-57). 

On cross-examination, Jamison identified Defense Exhibit A as the 
record which reflected that Prosecution Exhibit 3 was returned by reason 
of insufficient funds. Defense Exhibit A, a communication from the 
National City Bank of New York, Bayamon, P.R., recites that a check 
dated 11-3-48, drawn by accused upon the bank and payable to Mrs. K. 
w. Cohn in the amount of $50.00 was returned because of "insufficient 
funds" (R 52,53). 

On 22 December 1948, accused had an account in the National City
Bank of New York, San Juan Branoh, which was overdrawn in the amount 
ot $52.23 (R 74). Previously, on 13 December the bank had sent accused 
an advice of overdraft, to which accused objected by noting on the 
advice that his records showed a balance of $41.25 (R 81,88). 

Manuel Torres Alvarado, assistant manager of the Hotel New Yorker., 
identified Prosecution Exhibit 13 as a check which he cashed for accused 
on 22 December 1948~ The check, which was made in Alvarado• s presence 
by accused., was dated 22 December 1948, was drawn on the National City-
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Bank or New York, San Juan Branch, payable to "New Yorker" in the amount 
of $20.00, and bore the signature of accused (R 67-69). The check was 
presented to the drawee bank tor payment on 30 December and was dishonored 
because accused's account was overdrawn (R 75-77). After the check bad 
been returned to the Hotel N811' Yorker., Alvarado was charged. the amount 
of the check by the hotel owner (R 69-70). Alvarado was., however., sub
sequently reimbursed. the amount of the check (R 71). 

On 23 December 1948, two checks., identified as Prosecution Exhibits 
14 and 15 were negotiated at the Gonzalez Padin Compa.ey, a department 
store. For one check, Prosecution Ex:hibit 14, which was payable to 
"cash," accused received the face amount of the check, iJ0.00., and for 
the other check, which was payable to "Gonzalez Padin Co. n in the amount 
of $12.50, a toy. Both checks were dated 23 December 1948, were drawn 
on the National City Bank of New York, San Juan Branch., and bore the 
purported signature of accused. Both checks were presented to the 
drawee bank on 24 December am were dishonored because accused's account 
was overdrawn (R 78). Reimbursement was subsequently ma.de for both 
checks (R 94,97). 

A duly authenticated extract copy of the morning report of Head
quarters am Headquarters Company, Fort Buchanan General Depot, designated 
as Prosecution Exhibit 18., was introduced in evidence without objection. 
It contained the following entry pertaining to accused: "24 December 1948 
Halprin Jesse B (PM) 0336044 Capt Dy to AWOL as 0001." (R 109, Pros Ex 18). 

On the Jate or the foregoing entry accused rented a car from Antonio 
Sarmiento who com.ucted a "Drive yourself" business at Santurce. Accused 
signed a rental agreement tor the car but the period or the rental and 
the price therefor was not set, nor was a deposit required (R 99-100}. 

At about 1345 hours on 25 December 1948 accused appeared at the 
ticket office of' Eastern Air Lines and tried to purchase a round trip 
ticket to JUami. The clerk on duty, Charles V. Hernandez, refused, liow:
ever., to sell the ticket when it became apparent that accused intended 
to pay £or the ticket by check. Accused showed Hernandez some papers 
which he asserted were leave papers but when Hernandez persisted in his 
refusal, accused left (R 137-138,142}. . 

On the night of 25 December., accused obtained a room at the Central 
Aguirre Hotel. 'ihen he checked out of the hotel on 27 December he paid 
the hotel bill with a check dated 27 December, drawn upon the National 
City Bank of New York, payable to the Aguirre Hotel in the amount or 
$8.55, and bearing. his purported signature. Jose A. Rodriguez, manager 
or the Aguirre Hotel, identified Prosecution Exhibit 12 as the.check 
given by accused (R 57-58). The check was presented to the drawee bank 
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on 10 January and was returned because of insufficient funds (R 78). 
Rodriguez had to pay the hotel cashier the amount of the check but was 
subsequently reimbursed (R 59,62). 

Subsequently, on 31 December accused aweared at the Eastern Air 
Lines ticket office at.Isla Grande Airport and purchased a one way ticket 
for Miami paying therefor $64.00 in cash. It was 1355 hours and the 
plane was due to leave at 1415. Steven Fenosik, who sold accused the 
ticket, had seen him at the ticket office on 25 December at which time 
accused had a moustache which he did not have on the 31st. Accused 
registered, however, under his correct name (R 144-147). On information 
received. from the airport by telephone, First Lieutenant William c. 
Gellette, accompanied by Private First Class Diaz, went to the airport, 
apprehem.ed accused aboard an Eastern Air Lines plane, and then drove 
him to the Antilles Provost Marshal I s Office (R 148). Accused was attired 
in civilian clothing (R 133,151). Just before arriving at their destina
tion, accused crumpled up a piece of paper and cropped it from the vehicle 
(R 149). Captain John F. Barlow had also driven to the airport to 
apprehend accused and arrived just as accused and Lieutenant Gellette 
were leaving the field. ·captain Barlow fell in behin:i them. and observed 
accused when he dropped the piece of paper from the vehicle in which he 
was riding. Captain Barlow stopped his vehicle and retrieved the piece 
of_p3.per which he examined thoroughly after arriving at the office. He 
identified Prosecution Exhibit 17 as the paper which accused had dropped 
(R 133-1.34). Prosecution Exhibit 17 is a typewritten, purported extract 
copy of Special Order 129, Headquarters Fort Bucha.na.n General Depot. 
The date typed thereon, is December 21, 1948, but the figure lf211 ·is over
written with an inked figure 11 311 • The extract granted fifteen days 
ordinary leave to accused with authority to visit the United States. 
The extract further contained the command line "By order of Colonel Harris11 

and authentication by "L. A. Ingo, Major, J\GD, Adjutant." Under the 
line "A true extract copy' was the signature 11 L. A. Lugo." 

Major Luis A. Ingo testified that he was the depot adjutant, Fort 
Buchanan General Depot, and as such was the only person authorized to 
authenticate Special Orders. Upon being shown Prosecution Exhibit 17 he 
denied authenticating the special order of which Prosecution Exhibit 17 
purported to be an extract and further denied that the written initials 
"L.A.L. 11 on the extract and the written signature 11 1. A. Llgo," appearing 
below the line 11a true extract copyt', were written by hi."Il (R 107-1091118). 
He also testified that no special orders were published by Fort Buchanan 
General Depot on 31 December 1949 (R 107-109,117-119)• 

At about the em. of December, 5 or 6 days after he had rented the 
car to accused, Sarmiento observed the car in front of the Grenada Hotel, 
a distance of about a mile from his place of business.· On 3 January, 
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Sarmiento tried to call accused dt the Provost Marshal's office to find 
out vrhen the car would be returned. Toe same day Sarmiento was driving 
to the airport when he saw the car at the place he had previously seen 
it. At this time, an officer and a civilian were standing by the car 
and they turned it over to sarmiento (R 104-105). Lieutenant Gellette 
identified himself as the officer involved, and told of securing the keys 
to the car from the glove compartment where accused had informed him he 
had left them (R 175). Sarmiento admitted he had been paid for the use 
of the car, and that the car had not been damaged (R lOJ). 

Jorge :M. Morales, Agent, Crilllinal Investigation Division, testified 
that on 4 January 1949, he, together ,nth another agent, Porras, inter
viewed accused and received a statement from him. Prior to interrogating 
accused, Morales read and explained the 24th Article of Viar to him, and 
thereafter, no recourse vfas ha.cl to force, threats, or promises to induce 
accused to make the statement (R 156-158). 

Cb cross-examination into the voluntary character of the statement 
Morales testified that the interview took place in the office of the 
Detention and Rehabilitation Center, Fort Buchanan. Agent Porras informed 
accused that he and Morales were there to find out accused's activities 
during his absence. .Accused I s query as to what were the charges against 
him was unanswered since, at the time, there were no charges against 
him. Morales who had known accused and had worked with him for over seven 
months noticed that accused was very dejected and beaten down, his eyes 
bulgy; he had a 11 starry" look on his face, was very nervous and smoking 
all the time. Morales could tell that he was extremely worried. Two or 
three times accused requested a psychiatric examination and Morales 
believed that the requests were in order. Morales also stated that a few 
days prior to the interview with accused, he and Lieutenant Gellette 
had seen accused at the hospital. Morales, however, did not know the· 
length of accused's stay there (R 158-161). 

Upon the resumption of examination by the prosecution Morales 
testified over objection that he checked the facts contained in the 
statement and 11They tallied one hundred per cent. 11 (R 162). 

The law member, over objection by the defense, allowed Morales to 
testify concerning the contents of the statement ma.de by accused. 
Morales explained that the questions which he and Porras asked accused 
were not recorded but that the answers made by accused were recorded 
by him (Morales). The answers were recorded exactly as accused made 
them 11with all the contradictions he says. 11 Morales read the statement 
to the court as he recorded it (R 164-167). 

In his statement to Morales accused admitted that he knew he had 
written a lot of 8 bum" checks since he absented himself from Fort Buchanan 

10 



on 22 December 1948 and had not ma.de any deposits to his accounts at 
the National City- Bank and Chase National Bank during his absence. He 
had received a 11VCCO" from Colonel Goodwin on 22 December to be absent 
until 1300 hours 24 December 1948. He went to the office of Credito Y. 
Ahorro., Ponceno Bank., and attempted to borrow $600.00 to cover his debts 
but ·was turned down. He then started drinking. On 23 December, he cashed 
a check at the New York Department Store for $30.00 and a check in the 
same amount at Padin. He also cashed a check in an amount he did not 
recall at the New Yorker., although he knew he was overdrawn. When his 
11 V00011 expired he decided he wanted to commit suicide but was in doubt 
if his $12,000 insurance policy- covered suicide. On 27 December he made 
a check at Roosevelt Roads for $30.00 and another at the Aguirre Hotel 
for $8.55. On 31 December he cashed a check for $100.00 at the National 
City- Bank at Yayaguez. He thought that his pay- check would come to the 
bank in time to cover the checks. He recalled that on 24 December 1948 
he rented a car which he left near the Grenada Hotel on the day following. 
He stated that he boarded an airplane at Isla Grande on 31 December "so 
that the MP 1 s could pick ffe:iil up and take ffe:iil to a psychiatrist." He 
also stated that he had shaved off his moustache so that he could not 
be recognized. With reference to a set of orders found in his belongings., 
accused stated: 11 I wrote those orders at the Normandie Hotel and with 
my own handwriting I made out all the words and figures in ink which 
appear therein but I never used them. I do not know why I had those 

-orders on me." During the interrogation Morales showed accused Prosecu
tion Exhibit 17 (R 165,16f>r.169). 

Morales admitted under defense examination that he ha.d told the 
investigating officer., Major Putnam., that he., Morales, had gone to 
accused to obtain a statement., if possible (R 170-171). 

b. For the defense. 

Corporal Alejandro Figueroa testified that he had served under 
accused for about ten months. Prior to December 1948., accused, as 
company commander, was liked for his manner of treating the men. He was 
friendly- and would receive suggestions from his men. On or about 23 
December Figueroa was serving as Charge of Quarters and when accused 
came into the room where Figueroa was on duty Figueroa saluted him. 
Accused did not answer the salute but continued on into his office. 
Figueroa remarked to another soldier that there was something wrong 
with accused. A few minutes later Figueroa received a call from accused's 
wife who asked for accused and stated she could not get him on the phone. 
Figueroa went to accused's office., knocked on the door, but received no 
answer., and notified accused's wife of that fact. The following night 
Figueroa accompanied by other enlisted men visited the China Doll Night 
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Club in Santurce where Figueroa saw accused standing at the bar. 
Figueroa asked accused to return to camp with him. Accused assented, 
but excused himself and went to the men's room1 and·did not reappear. 
Figueroa denied that accused had been drinking but stated that he was 
smoking constantly (R 202-206). 

Corporal Angel L. Santos testified that he bad known accused for 
about nine months prior to December 1948 and had served under accused as 
duty "NCO." Prior to December 1948, accused was a good officer who was 
friendly and polite with the men. Santos observed a change in accused 
during December. He recounted the incident related by Figueroa involving 
the attempt by accused's wife to get in touch with accused. Santos 
added1 however, that five minutes after Figueroa had knocked on accused's 
door accused emerged from his office holding his hands over his face.· 
Santos addressed accused but received no reply. Then Santos and 
Figueroa followed accused in a jeep and saw him enter the service club. 
Further on, they saw accusedI s wife and took her to the service club but 
on arriving there1 they could not find accused {R 208-210). 

Master Sergeant George Hauser testified that at about 6:30 in the 
evening, 24 December 1948, shortly before closing time, accused came 
to the Golf Club and ordered a soft drink. Accused asked Hauser if the 
club was closing and upon receiving an affirmative reply, stated he 
would wait outside. nhen Ba.user was locking the door to the club 
preparatory to leaving, he observed accused sitting on a bench to the 
rear of the caddy house. Hauser did not recall the subst~e of the 
conversation he had with accused that night but remembered that accused's 
speech·was dull and listless and rambling. !&>st peculiar of all to Hauser 
was the circumstance that it was the first time he had seen accused at 
the golf club at that hour. Hauser did not believe that accused had been 
drinking (R 212-213). 

Sergeant First Class Frank J. Sheehan testified that he had worked 
under accused since 1 August and found his relations with accused very 
congenial. In December Sheehan observed a change in accused in that he 
appeared moody, depressed and inattentive (R 215-216). 

Mr. W.lton H. Farber testified that as representative 0£ the 
National Je,q.sh W'elfare Board his assistance was sought when accused got 
into trouble. With accused's permission he examined accused's account 
at the National City Ba.nlc and found that the bank had on fourteen occasions 
permitted accused's account to be overdrawn in order to honor checks 
which had been drawn by him. He identified Defense Exhibit G, a bank 
statement of the National City Bank of New York1 San Juan, Puerto Rico1 
as one of the sheets he had seen. The statement covered the period from 
4 August 1948 to 7 March 1949, inclusive, and showed a total ~f ten 
debit lines1 one of which., the entry of 22 October, represented in fact 
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a reduction or the debit .f'rom $,3.,56 to io.,56 b;y virtue or a deposit or 
$J.OO, rather than an overdraft. Two or tihe ten alleged overdrafts, 
evidenced by the debit lines, occurred subsequent to the offenses charged 
and Mr• Farber testi.f'ied that the remaining four overdrafts occurred still 
later. The statement otherwise shows that on October 1, accused had a 
baiance of $297.44 in his account and that on 14 October a check in the 
amount of $300.00 was honored resulting in a debit of $2.,56. Ch 22 
October the bank honored a check in the amount of $1.00 increasing the 
debit to $3.,56, which was reduced to $0.,56 on the same day by a deposit 
of $3.00. On 28 October the bank honored a check in the amount o.f' $,5.37 
increasing the debit to $5.93. A deposit of $350.25 on 1 November 
resulted in a comparatively substantial balance to accused and on 9 
December he had a balance of $29.87. Thereafter, checks presented in 
the amounts and on the dates foll.awing resulted in debits as set forth: 

$50.00 10 Dec $20.13 
$15.30 14 Dec 35.4.3 
$10.00 $6.80 16 Dec 52.23 
$ 1.00 23 Dec 53.23 

Accused's account thereafter did not show a balance favorable to him 
until 17 January. lihile trying to arrange to clear up accused's indebted
ness, Mr. Farber asked the manager of the bank why, i.f' accused had been 
accorded overdraft privileges in the past., they had discontinued the 
practice. From what Mr. Farber could gather from the reply the privilege 
was not contirmed because of some adverse publicity accused had received. 
Mr. Farber then arranged with the bank that half of accused's subsequent 
pay would go to the bank in a special. account and the bank would carry 
accused on overdraft on the special account. By mistake, checks sent to 
the New Yorker, the Hotel Aguirre and to the Navy Ship Stores, to take 
care of prior indebtednesses were not marked ttSpecial account" and hence 
were returned (R 2113-229). 

!ia's. 'SI.ea.nor C. Halprin, accused's wife, testified that she estimated 
accused's income at about $425.00 a month of which he gave her ~300.00. 
From the remainder, accused paid insurance premiums or ~27.00 a month, 
the telephone and club bills, $27.00 a month for the maid, and $,50.00 a 
month to Mrs. Cohn (R 2.30-231). 

While her husband was in the stockade, Mrs. Halprin had a visit 
from 11Major Jaeger" who took her to the Red Cross where :Mr. Roth gave 
him ~,50.00 which Mrs. Halprin repaid. Mrs. Halprin was withdrawn as a 
witness and the remainder of her testimony was stipulated and shows 
that on a second visit Major Jaeger advised her to sell all the furniture 
possible and get.all the money she could because there would not be 
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another penny coming to her. She did not request Major Jaeger to obtain 
transportation to the States for herself and her family. Major Jaeger 
told her she would have to go to work. She responded that she was unable 
to work because of a blood clot on her brain which paralyzed her right 
side. She realized almost f}1500.oo by selling some furniture and jewelry 
but did not use this to pay her husband I s debts because she had been· 
told she would need all the money she could raise (R 232). Her husband 
was a very considerate gentleman and a fine father. He bad a half bottle 
of whiskey at home which had been nntouched for six months. A.ccused did 
not have time to gamble (R 232) • 

..X.ccused, af'ter being apprised of his rights, elected to testify in 
his own behalf (R 233). In substance he stated he had 18 years active 
service in the Army, having initially enlisted in the Army as a private 
in 1926. During these 18 years of service he had never been court-ma.rtialed. 
Shortly before the war he went overseas and on 7 December 1941 became 
Provost Marshal of the southwestern Pacific Area. Ha served in Australia 
and New Guinea and returned to the United States in 1944 (R 233-234). 

~ith reference to the charges against him he claimed to 'have found * * 
a blank spot, in his mind in December. He had no memory of the incidents 
related in court by Corporals Figueroa am Santos and Sergeants Ha.user 
and Sheehan. He started to find out about the blank spot after he was 
confined, when people started to tell him about things he dio. not recall 
(R 235,237). On 3 January, while he was in the stockade, Major Jaeger 
came to see him with a letter prepared for his signature requesting 
transportation to the states for his dependents. Major Jaeger assured 
accused that this was the desire of Mrs. Halprin. Accused did not see 
his wife until about a week later and then found out that she had told 
Major Jaeger she did not desire to return. Accused later told Major 
Jaeger that he felt he was being urmecessarily punished through his 
family (R 230). . 

He denied that he made a statement to CID agents (R 237). Collaterally, 
accused testified that because of various newspaper articles, radio 
broadcasts, and considerabl~ discussion among military personnel concern
ing his absence, he made a request, through the investigating officer, 
to the appointing authority for a change of venue in the event of trial. 
He received no answer other than the trial (R 237). 

Upon cross-examination accused testified that •most everything" 1n 
early December up to about the 8th or 9th was extremely vague. He 
remembered things vaguely "from" (Jo'fl about the 8th or 9th but not 
events that occurred later. He did recall Morales reading to him the 
24th Article of War and asking him for a statement. When, in response 
to accused's query., Morales replied that he did not know what charges 
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had been preferred against accused, accused responded that he could not 
make a statement if he did not lmow what he was going to be asked. Any 
statements subsequently made by accused during the interview were limited 
to the words 0 Yes and no." (R 238-239). 

In response to questions by the court., accused denied aey memory 
of the incident at the China Doll related by Figueroa., his visit to the 
Golt Club on or about Christmas Eve as related by Hauser, of any checks 
he may have written on 27 December 1948 and specifically the check to 
the Aguirre Hotel. He did, however., remember some of the incidents 
relating to the checks "in the states" (R 240-241). 

Doctor Lurje., testified that he was a psychiatrist at the Hospital. 
of Psychiatry in Rio Piedras. He had Qbtained his doctor• s degree at 
the University of Freiburg in 1920 and had served as assistant psychiatrist 
at the University and at Berlin and Tuebingen. He practiced psychiatry 
in Germarzy- from 1922 until 1935, and had appeared in the courts of 
Germa.z:,y as an expert psychiatrist. He had ex.a.mined accused on two 
occasions prior to trial and had made findings concerning accused. He 
explained that his findings were based upon what accused had told him 
and information obtained from accused's wife and the written statements 
of others. The information obtained showed that accused had been in the 
Ar'4ff about 19 years am until the last few months there was nothing 
exceptional in his behavior. However., in the June prior to trial, his 
wife became ill and accused became burdened with heavy medical bills. 
In addition., accused's wife became unreasonable with reference to 
financial matters. She required accused to give his mother-in-law ~50.00 
a month although she was living with them. The wife also required 
accused to send their daughter to an expensive teclmical school at San 
German although accused could not afford it. When accused saw he could 
not make ends meet he tried unsuccessfully to obtain financial assistance. 
Instead or seekmg some other way out of his difficulties., accused reacted 
in a "typical hysterical way," and fled from reality. Accused's hysterical 
reaction was one designated "second e•tat." Doctor lurje illustrated the 
meaning of this term as follavts "***suddenly one person becomes 
another personality without connection with his former life and without 
connection with his other life.**·" Accused was in this state for 
approXimately a week until he was apprehended (R 242-246). In response 
to a hypothetical question concerning the mental condition of a person 
who had an excellent record in the service for 18 years, who had a drastic 
chazlee in behavior from a happy, congenial person to a kind of secluded 
person who would not talk to people., who for no apparent reason absented 
himself from his duties., and who now states that he does not recall any 
incidents which occurred dur:ing the absence nor the absence itself, 
Doctor Lurje testified: 
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"As I said before., when the witness says and he ca.n 1t recall., 
it shows that he was in this second state., that he was not 
the normal person. He was another one, even if at that time 
he was Captain Halprin and not., as some examples of our 
literature changed the name., even when he was not the same 
Captain Halprin he was before am he is now. 11 (R 246) 

Concerning the ability of the hypothetical person during n~hat period 
of time" to distinguish right from -..--rong and to adhere to the right, 
Doctor Lurje testified: 

"I may say., if you ask me this question., this Captain Halprin 
who lived only this moment and now again lives as Captain 
Halprin has nothing to do with the other personality so when 
he him.sell did things in this time, he acted not as himself 
but as a second person, as a second person who was not in a 
normal mental state and every person who is not in a normal 
mental state carmot distinguish between right and wrong.• 

That the hypothetical person appeared normal ani that he wrote checks 
in his real name were consistent with the opinion previous~ expressed 
by the witness (R 243-247). 

Upon cross-examination, Doctor Lurje testified that his two inter
views with accused consumed a total of a little over an hour and a half 
(R 247). He explained that accused could not distinguish right from 
wrong when not in his normal personality, but he could not state whether 
the other personality could not distinguish right from wrong (R 249). 
In response to a hypothetical question as to the mental condition of 
a person who periodically writes bad checks but · has no other outward 
appearances of disorder., and who then suffers remorse and makes resti
tution, the witness stated such a person would not be mentally defective 
in the absence of other symptoms (R 250). 

Upon examination by the court, Doctor Lurje stated that accused 
presently possessed sufficient mental capacity to understand the pending 
proceedings and the charges against him and was mentally capable of 
intelligently cooperating in his defense (R 251). 

There was admitted in evidence documentary evidence of superior 
performance of duty by accused both as an enlisted man and officer and 
commendations therefor, evidence of honorable discharges from three 
prior enlistments., and evidence which tenied to show accused1s intention 
to complete thirty years service in the Army; that accused on 27 December 
1948., was relieved as Assistant Provost Marshal., Fort Bucha.DarrJ and 
evidence that during the Christmas Holidays a liberal pass policy was to 
be pursued in the Antilles Command (R 19.5-198; Pros Exs K to BB, incl). 
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Other documentary evidence introduced by the defense will be here
inafter set forth ani considered. 

c. Rebuttal for the prosecution. 

Lieutenant Colonel David B. Goodwin testified that on the morning 
of 22 December at 8 or 9 o'clock accused appeared at his office seeking 
a 11 V00011 for 36 hours for the purpose of going to town to raise some 
money. Upon receiving the permission of Colonel Harris, the commanding 
officer of Fort Buchanan, Colonel Goodwin granted the request. In the 
opinion of Colonel Goodwin, accused appeared to be normal but was con
cerned about raising the money (R 252). 

First Lieutenant Fernando Acosta testified that he was the finance 
officer at Fort Buchanan and that the official records of his office of 
which he was custodian showed that on 15 December 1948 accused receivecl 
partial pay in the amount of $200.00 (R 253-255). 

First Lieutenant Norman Alberstadt testified that he had studied 
medicine at the University of Pennsylvania receiving his degree in 
medicine in 1946 and that thereafter he had a year of specialized train
i..--ig in psychiatry. He also had a year of residency in the City Hospital 
in New York, and had been engaged in psychiatry in Puerto Rico since 
1948. He was qualified by the Surgeon General as a psychiatrist and 
presently ,vas the psychiatrist at Rodriguez General Hospital. He had 
examined accused during two periods when accused had been hospitalized. 
On the first occasion Lieutenant Alberstadt saw accused on 31 December 
for approximately three quarters of an hour. When accused was hospitalized 
subsequenUy, Lieutenant ilberstadt saw him every day (R 255-257). These 
latter interviews were quite lengthy. Concerning his findings Lieutenant 
Alberstadt testified: 

"My conclusion is that his condition is such that he was able 
to, at the.time of the offenses of which he is accused, the 
alleged offenses, he was able to distinguish from right and 
wrong, and able to adhere to the right and his mental status 
enables him to conduct his trial in his own defense adequately. 
I found evidence of some disturbance, neurotic disturbance. 
From the history that is definitely evident in the fen days 
prior to his being absent from duty, judging from testimony 
that I had from some peo];i3 I interviewed, but I did not have 
the impression that that disturbance was sufficient to warrant 
saying, sufficient to say that he was unable to distinguish 
from right and wrong and adhere to the right. 11 (R 257) 
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In reaching the foregoing conclusion Lieutenant Alberstadt did not 
depend exclusively upon information furnished him by accused but also 
talked to others includi.~g Lieutenant Gellette and Agent Morales. 
Based on his interviews with accused concerning the alleged amnesic 
episode, Lieutenant Alberstadt believed that accused "showed sufficient 
recollection of m1terial /iiiattersy during that period for {!,he witnesif 
to say that /the accusad.T was able to distinguish right from wrong and 
adhere to the right." (R 259). Concerning other periods Lieutenant 
Alberstadt qualified the foregoing assertion by stating: 

"* * I think it is only fair, however, to impress upon you 
that the opinion does not have the validity of the opinion 
regarding the periods, that is, the period before his absence 
and the period while he was under my observation." (R 259) 

The witness also testified that, in his opinion, accused at the time 
of trial, possessed sufficient mental capacity to understand the 
nature of the proceedings and the charges against him, and to cooperate 
intelligently in his ovm defense (R 260). 

4. Accused has been found guilty of twelve offenses involving his 
making and uttering of checks without having sufficient funds in the 
banks on which drawn, for their payment (Specifications of Charge I, 
Specifications 1, 2, 3, 4 and 6, li.dditional Charge I). For convenience 
in our discussion we group the offenses according to the bank upon 
which the checks were drawn. 

Five of the checks in issue were drawn upon the Army National Bank 
and were each ~able to the Fort Buchanan Exchange in the amount or 
~50.00. The checks were dated respectively 24 September 1948 (Spec 11 
Charge I), 24 September 1948 (Spec 2, Charge I), 12 November 1948 (Spec 
3, Charge !) , 23 November 1948 (Spec 6, Charge I), and 29 November 
1948 (Spec 7, Charge I). While there was no .direct evidence that 
these checks were signed by accused, his signature appears on other 
checks in evidence which were stipulated to be drawn and signed by 
accused. There was thus before the court a specimen of accused's hand
writing and by comparison therewith the court could find that the checks 
in issue were likewise signed by accused (CM 325112., Halbert, 74 BR 89). 
These checks were cashed at the Fort Buchanan Exchange on dates not 
disclosed by the record. Bank stamps on the two checks dated 24 
September show that they were in banking channels on 18 October; the 
bank stamp on the 12 November check shows tbat it was in bankine channels 
at least by 16 November.; that the stamp on the check dated 23 November 
shows that it was in banking channels on 26 November; and by the same 
token the 29 November check was in bankine channels on 3 December. 
In the absence of objection to their authenticity the bank stamps are 
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competent evidence of the facts bespoken by them (CM 335738, CarYater, 
18 May 1949)). In the absence of any showing to the contrary it s 
presumed that tlB checks were made on the dates reflected thereon (CM 
332879, Boughman, 81 BR 223,232). The evidence tlms shows that the 
24 September checks were cashed at some time between that date and 18 
October, the 12 November check was cashed at sometime between that date 
and 16 November and the other checks were cashed between the dates 
thereon and 3 December 1948. There was no. direct evidence that these 
checks were presented to the bank upon which drawn, but the evidence 
which shows that the checks were in banking chamels and were retumed 
to the agent of the payee for collection is sufficient evidence of 
such presentation and dishonor (CM 274174, Reid, 47 BR 135,139; CM 
318727, Hoffman, 68 BR 1,14). The evidenceotherwise shows that from 
24 September to 2 December, when accused's balame stood at zero, 
accused's account was insufficient to pay any of the checks in issue, 
and that no deposit had been made to accused's account after 11 August 
1948. From these ~acts the court could infer that accused was aware of 
the debilitated status of his account in the Army National Bank and 
that he did not intend to cure it. Upon this latter inference, the 
cou.,:t was justified in finding that the making and uttering of the 
checks under discussion was wrongful, unlawful. and with intent to defraud 
(CM 284149, Brown, 55 BR 261,272; CM 294880, Rives, 58 BR 1,5). The 
evidence warrants the finding of guilty of Specifications 1, 2, 3, 6 
and 7 of'Charge I. 

Accused made and issued to Mrs. M. w. Cohn three checks drawn upon 
the First National Bank of Columbus, Georgia, each payable to Mrs. 
Cohn in the amom1t of $50.00. The checks were dated., respectively, 3 
September 1948 (Spec 4, Charge I), 3 November 1946 (Spec 5, Charge I), 
and 3 December 1948 (Spec 1, Add Chg I). Mrs. Cohn cashed these checks 
at the Fort Buchanan Exchange on dates not disclosed by the record. 
The checks, unpaid, were subsequently received by the Antilles Exchange 
Service for the purpose of collecting their face amount fran accused. 
After 12 August 1948, no deposits had been made to accused I s account 
in the drawee bank and on and after 3 September 1948 the balance of the 
account never exceeded $9.9J. Except as to the.check dated 3 September, 
there was no direct evidence that the checks in question were presented 
to and dishonored by the drawee bank. To the 3 September check was 
affixed the return slip of the drawee bank indicating that the check was 
returned by reason of "Not sufficient funds." This slip was competent 
evidence of the facts related therein and ef'.f'ectively showed presentment 
to and dishonor·by the bank upon which drawn (Carpenter, suFKa). All 
the checks in issue, however, had bank stamps imprinted on t e reverse 
side thereof which showed that the 3 September check was in banking 
channels on 26 October 1948., the 3 November check on 4 November 1948, 
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and the 3 December check on 10 December 1948, thereby establishing that 
ea.ch check was issued to and further negotiated by the payee between 
the date showing on the check and the date showing the check to be in 
banking charmels. Evidence thatthe checks were in banking channels and 
were received back by the endorsee unpaid is sufficient to show present
ment and dishonor (Reid, oopra). 

A.s to the three checks under discussion it is alleged that accused 
ma.de and uttered them to Mrs. M. w. Cohn, lmowing that the latter would 
further negotiate them, and that coincidentally accused did not have 
and did not intend to have sufficient .:funds on deposit in the drawee 
bank for payment thereof. The allegations state an offense in viola
tion of Article of ~r 96 and are sustained by the evidence. 

The other checks in issue in this case were drawn upon the National 
City Bank of New York, San Juan Branch. On 22 December 1948, accused I s 
account in this bank was overdrawn in the amount of $52. 23. Neverthe
less, in the period 22 December to 27 December, inclusive, accused 
uttered four checks drawn on this account totalling $71.05 (Specs 2, 3,
4 and 6, Additional Charge I), and for. three of the checks received a 
then present consideration, the fourth check being given in payment or 
a hotel bill. All the checks were presented at the drawee bank and 
dishonored, the last being presented on 10 Ja.rmary 19'49. Evidence 
introduced by the defense shows that no deposits were made to the account 
in tM period extending fran JO November 1948 to 17 January 1949. Other
wise, it is shown that a notice of overdraft was sent to accused on 13 
December. Accused noted on the letter his objection thereto and returned 
it to the bank. Accused may, at the time he made objection to the bank's 
notice of overdraft, have been acting in good faith. His actions, 
however, in uttering checks drawn upon the bank, were taken with lmowledge 
that the bank was not likely to honor his checks. His 0 failure to 
disclose this knowledge evidences an intent to deceive and defraud the 
person to whom the checks were negotiated" (CM 260755, McCormick., 40 BR 
l,J-4). Three of the checks under consideration were given for a then 
present consideration., am this circumstance, with the other facts and 
circumstances pertinent to these checks, sustain the allegation of 
intent to_ defraud. Generally speaking, in cases where a check is given 
in payment of a past consideration an allegation or intent to defraud 
may not be sustained inasmuch as the recipient of the check has not been 
defrauded of anything of value. An exception to the latter rule is 
recognized in cases where a hotel receives a check in payment of a 
currently due hotel bill (CM 330282, Dodge, 78 BR .345; Cll 332672, Hawldns., 
81 BR 163,170-171). · 

The defense showed by cross-examination am otherwise th4t the 
National City Bank had in the past honored overdrafts of accused. Thus, 

20 



321 

it is shown that during October 1948 the bank honored'three checks 
which with an interim deposit or )3.00 created a debit amounting to 
$5.93, and that in December, prior and subsequent to its notice of 
overdraft the bank honored five checks which resulted in a debit or 
,,3.23. We are not of the opinion that by its conduct the bank extended 

11carte blanche" to accused to call upon it for any amount nor that by 
its conduct the bank leq accused to such a conclusion. There is., of 
course, no evidence of the existence of any agreement by which the bank 
would honor accused's overdrafts·in any amount. 

The findings of guilty of Specifications 2, 3, 4 and 6 of Additional 
Charge I are warranted by the evidence. 

Accused was found gullty of deserting the service of the United 
States on 24 December 1948 and remaining absent in desertion until he 
was apprehended on 31 December 1948• .Accused1s initial absence on the 
date alleged was established by an extract copy of the morning report 
of his organization. He was apprehended-on 31 December 1948., at Isla 
Grande Airport on board a plane about to leave for the United states., 
with a one way ticket in his possession. It is obvious that the find
ing of guilty of desertion in this case does not and may not rest on 
the length of accused's unauthorized absence., but on other circumstances 
shown by the record of trial. Thus it is shown that he was in civilian 
clothing and his facial appearance had been altered by the removal of a 
formerly worn moustache. In addition, as has already been shown., he 
was leaving behind him numerous bad checks, and., as will hereinafter be 
shown, he was in possession of false leave orders. From these circum
stances may be inferred the intent to desert. Vl'hile other circumstances, 
the presence of accused's family in Puerto Rico, his prior attempt to 
secure two way passage to the United States, and while not expressed, 
the possible explanation of his trip to the United States being an 
attempt to secure money., militate against this conclusion, we do not 
find any reason for holding that the court incorrectly weighed the 
evidence (CM 328279, YacLeod, 77 BR 4J). 

Accused was found guilty of the false ma.king on 21 December 1948 
of an instrument purporting to be a certified true extract copy of 
Special Orders 129., Headquarters Fort Buchanan General Depot., Puerto 
Rico., dated 31 December 1948, granting accused fifteen days leave with 
authority to visit the United States; and of wrongfully possessing the 
same with intent to deceive, on 31 December 1948 (Spec 1, Additional 
Charge II; Spec 7, Additional Charge I). On arraignment the specifica
tions alleged the date of the special orders as 21 December and, during 
the trial, over objection by the defense, the specifications were amended 
to allege the date of the special orders as 31 December 1948. Since the 
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defense was granted a contirru.ance in order to prepare to meet the 
changed specifications we are unable to perceive an;r injury to accused's 
substantial rights by reason of such minor amendments. 

The evidence shows that following his apprehension on 31 December 
1948 accused, while being transported to the provost marshal's office, 
surreptitiously dropped a p!ece of paper from the vehicle in which he 
was riding. The paper was recovered and found to be the false certified 
true extract of the special orders alleged. The officer who purportedly 
authenticated the order extracted and certified the extract copy to be 
true, testified that he was the adjutant of the Headquarters which 
purportedly issued the order, that such an order had not been published 
and that, in fact, on the date of the false order no order had been 
published. He further testified that he had not authenticated such 
order, that he had not certified the extract, and that the signature, 
111. A. Lugo 11 by which he purportedly certified the extract was not his. 
The evidence conclusively demonstrates that the order was falsely made 
and from accused's possession of the order and his pretrial statement 
acknowledging his authorship, the court could find that he had falsely 
made it. The accompanying circumstances which show that accused was 
absent without leave from his station and was attempting to go to the 
United States are sufficient to show that accused's possession of the 
false extract was with intent to deceive (CM 328246, Courage, 76 BR 349,
356). The finding of the court that the false order was made at San 
Juan, is not a substantial variance from the allegation that it was 
made at Fort Buchanan. 

We also note with reference to the amendments to Specification 7, 
Additional Charge I, and Specification 1, Additional Charge II, that the 
evidence, viz, the false extract, tends to show that it was originally 
dated 21 December and then changed to 31 December. As amended, Specifi
cation 1, Additional Charge II, alleges that the false orders dated 31 
December were made on 21 December. The pretrial statement of accused 
shows inferentially that he made the orders which in their present state 
were shown to him sometime between 22 December and 31 December. Under 
these circumstances it is logical .to infer that when accused typed the 
orders he inadvertently dated them 11 21 December" and. immediately corrected 
them to read "31 December." The evidence thus is susceptible to the 
inference that but one set of orders were ma.de by accused and that he 
made them on or about 21 December as alleged. 

Accused was also found guilty of wrongfully and dishonarably 
abandoning a motor vehicle which had been rented by him. The evidence 
in support thereof shows that on 24 December 1948, at Santurce, accused 
rented a car from Antonio Sarmiento. Accused signed a rental agreement 
but the period of the rental and the price were not set, and a deposit 
was not required. Five or six days later Sarmiento saw the vehicle 
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parked in front of the Grenada Hotel about a mile from his place of 
business and., subsequently., on 4 January., received possession of the car 
at the same place from Lieutenant Gellette who had apprehended accused 
on 31 December. The car was undamaged and in the same condition it was 
in when rented. Accused by omitting to bring the car back to the person 
from whom he had rented it, viewed against the background or his desertion 
and attempted flight to the United States., and his failure to pay the 
rental until after his apprehension., in effect abandoned the car under 
the conditions alleged. 

5. The defense objected to allowing Captain Barlow to testify on 
the ground that the investigating officer did not give the accused an 
opportunity to cross-examine Captain Barlow at the pretrial investiga
tion. Voluminous testimoey was adduced by the defense to prove its 
contention., and other testimony was introduced by the prosecution in 
contradiction. we do not deem it necessary to set .rorth the conflicting 
testimon;r. Assuming., however, that in fact accused was not allowed the 
privilege of cross-examining Captain Barlow at the pretrial investiga
tion., we do not perceive that any injury was done his cause. We note 
that captain Barlow's name was indorsed as a witness on the charge sheet., 
as First Lieutenant J. F. Barlow. (Note: The record demonstrates that he 
was since that time promoted to Captain}. No claim of surprise was made 
by the defense., and in fact., Major Palerm., the regularly appointed 
defense counsel., who testified on the issue asked to be excused from 
answering the question of whether the defense was surprised by the testi
moey or Captain Barlow. If, in fact., the defense was surprised by the 
testimoey- of Captain Barlow a ready remedy was at hand, a request for 
a continuance to prepare for Captain Barlow's cross-examination. No 
such request was made. Under the circumstances, we perceive no valid 
reason wey the court should have refused to allow Captain Barlow to 
testify. 

6. Subsequent to his apprehension, accused was interrogated by two 
agents of the Criminal Investigation Division. At the inception of the 
interrogation., accused was apprised or his rights under Article of War 
24 and thereafter no violence., threats, or promises were employed to 
induce him to speak. In response to questions., accused ma.de a statement 
il'l narrative form which was taken down by one of the agents. This agent., 
in his testimoey., read to the court that which he had recorded. While 
it would have been better practice to enter the agent's record of accused's 
statement in evidence as the written statement of accused., the latter's 
signature not being requisite to constitute his recorded statement as 
a writing (CM 323589., Ward., 72 BR 301.,312}., substantially the same result 
was obtained by reading the recorded statement to the court. In consider
ing the competency or the statement we have to consider the testimony of 
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the HCD)11 aGent, Morales, who recorded it, to the effect that when the 
statement was taken he was of the belief that accused was in need of 
psychiatric assistanc·3. That accused· was in an· obviously distraught 
con,ti.tion and in that sense was in 11eed of psychiatric assistance would 
merely affect the weight to be accorded his statement and not the compe
tency thereof (Morton v. United States, 147 F. 2d 28,31). In his state
ment accused also admitted the passing of worthless checks other than 
those ,ri.th v:hich he v;as ch:l.rged. Under the circumstances of this case 
where the fraudulent intent of accused was so much in issue such evidence 
was competent anJ did not affect'adversely the competency of the statement 
(MCJ£, 1949, Pan 125!?,). 

7. In reality the statement of accused is important but for one 
reason. Dr. Lurje, a psychiatrist who testified for the defense, expressed 
the opinion that as to the offenses cormni.tt,ed by accused in close proximity 
and coincidental to the time of his unauthorized absence, he was unable 
to distinguish right from wrong. Dr. Lurje's opinion was admittedly based 
upon what he was told by accused and others viewed against the background 
of accused's past creditable behavior, and necessarily included accused's 
account. of an amnesic episode during December. If the information furnished 
Dr. Inrje by accused vdth reference to his amnesic episode was incorrect, 
~octor Lurje's opinion as to accused's competency carries no weight. In 
view of accused's detailed account of ·his Decer.iber offenses as disclosed 
by his pretrial statement in which he ma.de no allusion to an amnesic 
episode, we, as evidently did the court, are entitled ·to reject Dr. Lurje's 
opinion, based as it was upon erroneous premises. Under these circum$tances 
the court could consider that there was nothing in the record to overcome 
the presumption of sanity. 

Dehors the record, the Boa.rd of Review has been in the receipt of 
information that the medical officer who testified that accused was sane 
was approximately a month after the trial, found to be incompetent. 
Implicit in what we have heretofore said is the conclusion that the 
court's finding that accused was sane, was not based in any degree upon 
this medical officer's testimony since there was no evidence in the record 
pointine to a contrary conclusion•. In the interest of justice, h~never, 
accused has been given a post trial psychiatric examination by a Board 
of Medical Officers at the ::alter Reed General Hospital, and the report 
of the Board based·upon that examination states as follows concernine the 
mental capacity of accused: 

"Since admission to this hospital, patient has shown no 
evidence of PS'JChosis, has adjusted well to ward routine, and 
shows no evidence that he experiences hallucinations or delusions. 
He has had no previous episodes of amnesia, nor has he reacted 
to stress in such a manner in the past. He does not show in
sieht into the cause of his reported amnesia. It was the im
pression of the examining psychiatrist that the patient at no 
ti."'lle in his life had shown evidence of psychosis or neurosis. It 

The report concludes that accused was sane at the time or the offenses 
and is presently sane. 
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8. It has also been asserted by the defense that a member of the 
Staff of the reviewing authority intruded upon the court while it was in 
closed session deliberating upon the findings. This assertion is appar
ently based upon affidavits submitted by accused and his individual defense 
counsel. Accused's affidavit states that at 1050 hours, 2 April 1949, 
while the court was in closed session deliberating on the findings "Major 
-w. T. li:cA.ninch, Assistant G-2, USARF Antilles, entered the courtroom and 
spoke to the court." Thereafter at 1100 hours, a five minute recest was 
taken during which 11the 'Major -,f- .,~ talked to the members of the court * *• tt 

Accused disavowed kn~~ledge of the content of the conversations. The 
affidavit of the individual defense counsel merely recites that the court 
recessed from 11:00 a.m. to 11:05 a.m. "at which time an officer came into 
the Courtroom and approached and talked to one of the members of the Court.a 
The content of the conversation is not disclosed. Affidavits of the Presi
dent and Law member of the court, another member, and the court steno
grapher, pertinent to the incid2nt subject of the affidavits of accused 
and his counsel, h.'lve been submitted to the Board of Review. Their tenor 
is to the effect that at about 1100 hour~ 2 April 194~ Major w. T. McAninch, 
Assistant G-2, arrived at the court-martial room at Fort Brooke, Puerto 
Rico, and requested to see Major Juan Vazquez, a member of the court, in 
regard to a classified radiogram. The court thereupon reopened and then 
recessed for the purpose of allowing Major McAninch and Major Vazquez to 
confer. 'With reference thereto, Major Vazquez'affidavit states: 

"**,and the said discussion concerned a proper reply to an 
official radiogram, the subject of which concerned a planned 
maneuver,.and that the subject radiogram is still classified; 
that the subject radiogram called for an :immediate reply; and 
that Col Allen, then Chief of the G-2 Section, was not avail
able and that the said Major Vazquez was familiar with the 
natter discussed in the radiogram. 

11 -~ * That nothing in the conversation which took place 
between Major McAninch and Major Vazquez in arry way or manner 
referred to Captain Jesse B. Halprin or any element or thing 
in connection with the matter before the court.n 

The affidavits further claim that at the time of the conference 
neither the accused nor his counsel raised arry question or objection 
concerning the propriety. of the recess. 

There is nothing in the affidavits of accused or his counsel which 
contradict the substance of the incident as set forth in the affidavits 
of the court personnel and w~ find no impropriety which even remotely 
affects the fair and impartial character of the trial or the in1ependence 
of the court, and nothing which supports the implied inferences in the 
defense affidavits. 
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9. There was received in evidence upon proffer by the defense., a 
letter dated 10 December 1948 to the Comnanding Officer, Fort Buchanan 
General Depot., who was accused's commanding officer and who subsequently 
became the accuser in the case, forwarding five checks purportedly drawn 
by accused which had been returned unpaid by the bank upon which they 
were drawn. The letter directed that accused make immediate reimburse
ment for the checks, and that the checks be not returned to accused but 
be retained as evidence in support of charges. The final paragraph 
states: 

11 3. Appropriate charges will be preferred against Captain 
Halprin after consulting with the Assistant Antilles Judge 
Advocate, this Headcp. arters." 

The letter closed with the command line ttBy command of Brigadier 
General Sibert," and was signed 11 Joseph W. St. John, 1st Lt Inf Actg 
Asst Adj Gen." 

Other letters to the Comma.ndine Officer, Fort Buchanan General 
Depot, with reference to the same subject matter were also received in 
evidence. These, however, did not direct that charges be preferred. 

The case was referred to trial by command of General Sibert, and 
the action in the case was signed by General Sibert. It is contended 
on the basis of the letter set forth above that General Sibert., the 
convening authority, was the accuser in fact., and that, therefore, the 
court was without jurisdiction. 'Ile do not agree that the convening 
authority in this case was the accuser in fact. The test to be applied 
to determine the issue is set forth in MCY., 1949, Par 5, as follows: 

11li1lether the commander who convened the court is the 
accuser or the prosecutor is mainly to be determined by his 
personal feeling or interest in the matter. An accuser either 
originates the charge or·adopts and becomes responsible for it; 
a prosecutor proposes or undertakes to have it tried and proved. 
**Action by a commander which is nerely official and in the 
strict line of his duty can not be regarded as sufficient to 
disqualify him.. For example, a division comma.mer may, without 
becoming the accuser or prosecutor in the case, direct a 
subordinate to investigate an alleged offense with a view to 
formulating arxi preferring such charges as the facts may warrant., 
and may refer such charges for trial as in other cases." WCY,
1949, Par 5!,) 

The record in this case is devoid of any suggestion that the 
convening authority had any personal feeling or interest in the matters 
~hich were the subjects of the Charges, nor is there any evidence that he 
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personal.ly ha.d 8.ll3" knowledge of the matters. 1Vhile it is true that 
the letter which directed that charges be preferred did not preface 
this direction with a direction to investigate the alleged offenses, 
SllCh prefatory direction must be inferred. Any- person who becomes the 
accuser in a case, except in a situation not pertinent here, Jm1st take 
oath that he bas investigated the matters set forth in the Specifications 
and that the same are true to the best of his knowledge and bel iet, as 
was done here, or that he has the same belief based upon personal 
knowledge. lfe also note the subject letter directs that appropriate 
charges be preferred. We should judge that if it were determined b;r 
the person to whom the direction was given that charges were not appropriate 
they would not be preferred. We further consider that as used here the 
word 11 appropriate" f'ully covers the elision of the direction to investigate. 
We are of the opinion that the action of the convening authority in this 
case, presuming that he had personal knowledge of the action taken in 
his name, was in the strict line of his duty and does not render him. the 
accuser. No claim is made and no evidence is submitted that the convening 
authority bad any personal. animus in the matter, and in the absence there
of we find no merit to the claim that the convening authority was the 
accuser in fact (CM 199465, Lichtenberger, 4 BR 81,83). 

lfe find nothing in this record which impels us to a conclusion that 
the convening authority, presuming that he had knowledge or the matters 
to be ~barged, acted as prosecutor or accuser. 

10. Accused is 42 yea.rs or age, married, and has two adopted 
daughters. He completed one year or high school an:i in civilian life 
was variously- employed as a window trimner, the operator or a window 
cleaning business, and as a policeman. He had enlisted service f?'Om 
1926 to 1937. In 1935 accused was commissioned as Second Lieutenant, 
Infantry, ORC. He was called to active duty in August 1941, and shortly 
after his reeall was promoted to First Lieutenant. He was subsequently 
promoted to Captain and on 10 July 1947 was appointed Major in the 
Officers' Reserve Corps. He had foreign service in the Pacific Theatre 
from November 1941 to March 1944. His current tour in Puerto Rico 
extends from March 1948. His overall efficiency ratings are excellent, 
and he has received numerous letters or commendation from superior 
officers. 

11. The court was legally constituted ani had jurisdiction of the 
person of the accused and or the offenses. No errors injuriously affect
ing the substantial rights of' accused were colllllitted during trial. The 
Board of Review is of the opinion that the record or trial is legally 
sufficient to support the findings of guilty and the sentence. A 
sentence to dismissal is mandatory upon conviction of violations of 
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Article or war 95 and a sentence to dismissal, forfeiture or all pay 
and allowances to become due after the date of the order cli,recting 
execution of the sentence, and confinement at hard labor for one year, 
is authorized upon conviction of violations of Articles of War 58 and 
96. 
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DEPARTMENT OF THE ARMY 
Office of The Judge Advocate General 

TI-J; JUDICIAL 001JN CIL 

Sha.171 Harbaugh, and Drown 
Officers of The Judge Advocate General's Corps 

In the foregoing case of Capt.am Jesse B. Halprm, 

0-336044., Fort Buchanan General Depot, Fort Buchanan, Puerto 

Rico, upon the concurrence of The Judge Advocate General the 

sentence is confirmed and will be carried into execution. 

The United States Disciplinary Barracks or one of its 

branches is desi~ted as the~ confinement. 
. ~-

{k,(~Ser ~ y/.&. ~cf'"J"':T.. Harbaugh., Jr., Bng Gen, JAGC Robert ,{. Brown, Brig Gen., JAGC 

~/,~t(ff. Shaw, Major General, JAGC 
Chairman 

30 January 1950 

I concur in the foregoing action. 

~a~ 
E. ll. BRANNON 
llajor General, USA 
The Judge Advocate General 

( GCMO 21 February 10., 1950). 
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DEPARTMENT OF TIE .ARMY 
Office of The Judge .Advooa.te General 

Yfasbingbon 25, D. c. 

CSJ.AGK • C:M 33708~ 

UNITED STATES ) 7TH INFANTRY DIVISION 

l Tria.l by G.C.M., convened at Sapporo, 
Hokkaido, Japan, 19-26 .April 19'9. 

Recruit VIit:~ L. AIKINS (RA E.ADHa Death. 
37894501), Company A. 187th ) 
Glider Infantry Regiment, and ) 
Corporal HAROID F. SEEVmS (RA) 
45030260), Compacy- B, 187th ) 
Glider Infantry Regiment. ) 

---~-------------------------OPINIOli of the BOARD OF REVm'f 
:MoAFES, BR.ACK and CURRim. 

Of'fioers of The Judge .Advocate Genera.1 1s Corps 

1. The reoord of trial in the case of' the soldiers named above 
has been examined by the Board of Re-view and the Boa.rd sub:ni ts this, i ta 
opinion, to the Judioial Council and The Judge Advocate General. 

2. Tm a.coused were tried upon the following charges and specifi
oa.tionst 

\ 

CHARGE Ia Violation of the 92nd Article of War. 

Speoifioationa In that Recruit Virgil L .Aikins• CompaIJN' A, 
187th Glider Infantry Regiment, and Corporal Harold F 
Seevers, Compaizy B, 187th Glider Infantry Regime:z:rt, aotillg 
jointly and in pursuance of a. common intei:rt, did, at 
Sapporo, Japan, on or about 25 November 1948, with ma.lice 
aforethought, will:fully, deliberately, feloniously, un
lawfully, and with premeditation ld.11 Takeo Shimo, a human 
being, by shootiDg him with a pistol. 

CHARGE II1 Violation of the 93rd Article or l1ar. 

Speoif'ioation la In that Reorui t Virgil L Aild.ns• Compacy- A. 
187th Glider Infantry Regiment, and Corporal Harold F 
Seevers, Comp8.IJ¥ B, 187th Glider Infantry Regiment. acting 
jointly and in pursuance of a common intent, did, at 
Sapporo, Japan6 on or about 25 November 1948, with intent 
to do him bodily harm, commit an as~ault upon Shigeru Sasaki, 
by pointing at his body, aDd by shooting at him with, a 
dangerous weapon, to wit a a pistol. 
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Specification 2a In that P..eoruit Virgil L .Aikins. Compacy A, 
187th Glider Infantry Regiment, and Corporal Harold F. Seevers, 
Company B, 18 7th Glider Info.ntry Regiment. acting jointly and 
in pursuanoe of a common intent, did, at Sapporo, Japan, on 
or about 25 Novomber 1948, with intent to do hi.m bodily harm, 
commit an assault upon Shizuo Takahashi by pointing at his 
ohest a dangerous weapon, to wit& a pistol. 

Specification 3a In that Recruit Virgil L. Aikins• Comp~ A, 
187th Glider Infantry Regiment, and Corporal Harold F Seevers, 
Comp~ B, 18 7th Glider Infantry Regiment. aoting jointly and 
in pursuance of a common intent. did at Sapporo, Japan, on 9r 
about 25 November 1948, with intent to do him bodily he.rm. 
commit an assault upon .Masamitsu Yagihashi by pointing at him, 
and by shooting at him with, a dangerous weapon, to wit a a. 
pistol. 

Specification 4a In that Recruit Virgil L Aikins. COlllpa:ey-
A. 187th Glider Infantry Regiment, and Corporal Harold F 
Seevers, Company B, 187th Glider Infantry Regiment,· aoti.Dg 
jointly and in pursuance of a common intent, did, at Sapporo, 
Japan, on or· about 25 November 1948, with intent to do him 
bodily harm., commit an assault upon Shinji Suge:,rar& by striki:eg 
him on the head. with a dangerous weapon. to wit a a pistol. 

~pacification 5a In that Reorui t Vir&il L Aikins, Compe.ey- A, 
187th Glider Infantry Regiment., and Corporal Harold F Seevers, 
Company B, 187th Glider Infantry Regiment., aotiDg jointly 
and in pursuance of a comm.on intent, did., at Sapporo, Japan, 
on or about 25 November 1948, with intent to commit a feloey, 
viza robbery, commit an assault upon Kishimoto Sabuo by 
feloniously and unlswfully striking him on the mad 'with a. 
blunt Uilknown instrument. 

Speoification 6 a In that Recruit Virgil L .Aikins, Company A, 
187th Glider Infantry Regilll.ent, and Corporal Harold F Seevers., 
Company B, 187th Glider Infantry Regilllent, mting jointly 
a:nd in pursuanoe 0£ a common intent. did,. at Sapporo, Japan. 
on or about 25 November 1948, by foroe and violence and by 
putting him in tear• feloniously steal from the person of 
mjime Furuta., 230 Japa:nese Yen, value about One Dolla.r 
($1.00), a wallet and a watoh. both 0£ some value, the 
property of the said m.;timl Furuta.. 

Specification 7a In that Recruit Virgil L Aild.ns., CompSlJT. A. 
187th Glider Infantry Regiment, and Corpor,i Harold F Seever•, 
Comp~ B, 187th Glider Infantry Re&iment., acting jointly 
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and in pursuance of a common intent, did, at Sapporo, Japan, 
on or about 25 November 1948, by force and violence a.nd by 
putting him in fear, feloniously steal from the person of 

. Junichiro Samejima., 640 Japanese Yen, value about Two 
Dollars ($2.00), the property of the said Junichiro Samejima. 

Specif'ioati~n 81 In that Recruit Virgil L .Aikins, Company A, 
187th Glider Infantry Regiment and Corporal Harold F Seevers, 
Company B, 187th Glider Infant;ry Regiment, s.oting jointly 
and in pursuance of a common intent, did,· at Sapporo, Japan, 
on or about 25 November 1948, with intent to do him bodily 
harm, commit an assault upon Kiyoshi Ihsegawa, by feloniously 
and unlawfully knocking him off a bicycle, and striking him 
about the body with fists and a pistol. 

Specification 9a In that Recruit Virgil L .Aikins, Company A. 
187th Glider Infantry Regiment, and Corporal'Harold F Seevers, 
Compacy B, 187th Glider Infantry Regiment, acting jointly and 
in pursuance of a .common intent, did, at Sapporo, Japan, on 
or about 25 November 1948, by force and violence and by putting 
him in fear, feloniously steal from. the person of Mitsuo Ogata, 
650 Japanese Yen, value about Two Dollars ($2.00), the property 
of the said Mitsuo Ogata. · 

Specification 101 In that Recruit Virgil L .Aikins, Compacy A, 
187th Glider Infantry Bagiment, and Corporal Harold F Seevers, 
Compacy B, 187th Glider Infantry Regiment, acting jointly and 
in pursuance of a. common intent, did, at Sapporo, Japan, on 
or about 25 llovember 1948, with intent to commit a f'elo~, viz& 
robbery, oonmdt an assault upon Zenld.chi Kurokawa, by felon
iously and unlawfully shooting him in the right eye with a 
pistol. 

Specification 111 In that Recruit Virgil L .Aikins, Compaey A. 
187th Glider Infantry Regiment, and Corporal Harold F Seevers, 
Compacy B, 187th Glider Infantry Regiment, acting jointly and 
in pursuance of a common intent, did at Sapporo, Japan. on or 
about 25 November 1948, by foroe and violenoe and by putting 
him in fear, feloniously steal from the person of Takeshi Hongo, 
a cigarette light;er of some value, the property of the said 
Takeshi Hongo. 

Specification 12a (Found not guilty upon motion of defense)• 

.ADDITIONAL CHARGES 

CH.Ai.l.GE Ia Violation of the 92nd .Article of 'i'{ar. 

Specification& In that Recruit Virgil L .Aikins, Compa.ey- .fu 
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187th Glider Infantry Rogiment. and Corporal Harold F Seevers, 
Company B. 187th Glider Infantry Regiment. acting jointly 
and in pursuanoe of oommon intent. did, at Sapporo, Japan. 
on or about 25 November 1948, with malice aforethought, 
willfully, deliberately, f'eloniously, unlawfully and with 
premeditation., kill Muneta.ke Mizoe, a hum.an being. by 
striking him on the head with a blunt unknown instrument. 

AS TO THE .ACCUSED AIKINS ONLY 

CHARGE Ila Violation of the 69th .Article of liar. 

Specification la In that Reoruit Virgil L .Aikins, Compacy ~ 
187th Glider Infantry Regiment. having been duly placed in 
confinement in Camp Crawford Stockade., on or about 9 February· 
1949, did., at Camp Crawford, Japan, on or about 9 March 1949• 
escape from said confinement before he was set at liberty by 
proper authority. 

Specifioation 2a In that Recruit Virgil L .Aikins, COI:1.pany A. 
187th Glider Infantry Regiment. having been duly placed in 
confinement in the Post Stockade. Camp Crawford, Japan, on 
or about 9 February 1949, did, at Camp Cra:wf'ord, Japan, on 
or about 28 March 1949, escape from said confinement before 
he was set at liberty by proper authority. 

AS TO TEE .ACCUSED SEE\'ERS ONLY 

CHARGE IIIz Violation of the 69th Article of 1~tar-. 

Specificationa In that Corporal Harold F Seevers, Company B. 
187th Glider Infantry Regiment. having been duly placed in 
confinement in the Post Stockade, Camp Crawford. Japan, on 
or about 19 January 1949, did, at Camp Crawford., Japan. on or 
about 25 March 1949. escape from said confinement before he was 
set at liberty by proper authority. 

Each accused pleaded not guilty to all charges and specifications. They 
were found not guilty (upon motion of the defense) of Specification 12 
of Charge II, and guilty of all other oharges and specifications. No 
evidence of a.ny previous conviction was introduced as to either aooused. 
Each aocused was sentenced to be put to death in such manner as proper 
authority might direct. The reviewing authority approved the sentenoes 
and forwarded too record of trial for action under· .Article of ,·:ar 48. 

3. Evidenoe 

For the Proseoution 
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In the interest of brevity and oontinuity, only the pertinent oom.
petent evidence is summarized herein, ohronologically, and the speoifioa
tions are grouped to conform. with the ohain of events. A map of the City 
of Sapporo was introduced into evidenoe as Prosecution.Exhibit 7 and all 
witnesses referred to this map in pointing out the areas wherein the 
various incidents occurred. 

As to the Speoifioation, Charge I and Speoifications 1 through 4, 
Charge II 

At a few minutes before seven o'olook on the evening of 25 November 
1948, Takeo Shimo, Shigeru Sasaki, Shizuo Takahashi, Ma.samitsu Yagihashi 
and Shinji Sugawara. employees of the Japanese Forestry Bureau, had just 
completed the task of towing a stalled truck to the Bureau garage at 
North 1., West 11, in Sapporo, Hokkaido, Japan (R 46,49; Pros Exs 5, 7). 
Sasaki, who had been riding in the towed truok, alighted on the right hand 
side to assist in pushing the truck into the garage. At this point, an 
.llmerican soldier about six feet tall pointed a pistol at Sasaki's ohest 
at a distance of about three feet. Sasaki raised his hands and backed 
tmvard the lead truck calling to Yagihashi, its driver, who was sou.tad 
in the cab. The soldier pointed the pistol at Yagiha.shi., who climbed 
out of the truck on the side opposite the soldier (R 65). Sasaki and 
Yagihashi, being frightened, both ran from the trucks toward the entrance 
of the Forestry Bureau. As they did so, two shots were fired (R 46,51,66; 
Pros E,cs 7,8 ). When they reached the door of a building two more shots 
were heard (R 66). 

l:leanwhile., Takahashi, who had been riding in the towed truok with 
Shirao and Sasaki, stepped dovri'l from the left side of the truck. A soldier, 
about five feet seven inches in height, spoke to him in English. The 
soldier then drem a pistol and pressed it against Takahashi •s chest. 
Takahashi r::i.ised hl.s hands and began to back away. A::. he did this, two 
pistol shots were heard coming from the vicinity of the lead truck. 
Taka."1ashi bent low and ran for the garage. Two more shots were fired as 
he ran (R 71-79; Pros Exs 7,8). 

' These kaleidoscopic events were observed by Sugawara. who ha.d been 
riding in the tow truck with Yagiha.shi. When the truok stopped, Sugawa.ra 
went to the rear to disengage the "towing wire. 11 "Nhi.le thus employed, he 
riotioed Yagiha.sbi, Takahashi. and Sasaki ruilllingJ a tall soldier in pursuit, 
firing a pistol. Sur,:awara also started to flee, but the soldier, who was 
about six feet two inches in height and resembled aooused Aikins, "stuck a. 
pistol" at his chest. (.Accused .Aikins is six feet, one and one-half 
inches_tall.) (R 84, 92; Def Ex: A). As he raised bis hands, the soldier 
struck him on tha head with the pistol. Sugawara fell to the ground. 
The soldier thon fired the pistol again. Though hors de combat, Sugawara 
was able to see the ensuing action at tho truok in the rear. Takeo Shimo 
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was attempting to get out of the oa.b of the towed truck. A "smaller 
soldier" standing near seized Shimo by the arm. as he suooeeded i:n reach-
ing 'too .ground. .Another shot was fired, this one so close to Sugawara•s 
head that it temporarily deafened him. Sugawara,still prostrate, covered 
his head. Presently silenoe momentarily reigned in the darkeDing Dight;. 
Sugaware oalled to Shimo, but received no answer. He arose and saw Shimo 
near the rear truok., on tre growld in a "squatting position." A pool of 
blood was f'orming around his knees (R 83-95). The area. again beoame a scene 
of activity; military and Japanese policemen arrived and one by one too 
f'rightened Forestry Bureau men caxne back to their truoks. Each saw Shimo, 
apparently dead, squatting on the groUDd in a pool of' blood (R 53,62,63,74,75; 
Pros Exs 5a,b,o,d,6). 

A death certificate issued by Dr. Nobuyuki Narasald.., Municipal Hospital, 
Sapporo, Hokkaido., Japan, dated 26 November 1948, states among other tbi:n.gs 
that Takeo Shimo died about 1900 hours., 25 November 1948; cause of deaths 
wound on head (brain) (R 36.,39; Pros Ex 2)• 

.An autopsy performed on 27 November 1948 upon too body of Takeo 
Shimo revealed& 

"Deductions a 

"The deceased was almost normal and there were no 
pathological f'indings of direct oause of death in the internal 
viscera and in the vessels of' brain. With.out question, bruises 
of small brain accompanied by commi.Dllted basal fractures due 
to the shot was the cause of death. The shot was found in the 
skin near the exit hole of the back of the head. ••• 

•cause of Deaths 

-rhe bruises of small bra.in duo to the shot which was foUild 
in the skin of th3 head near the exit hole." (R 43-45J Pros Exs 3,4.) 

AJ3 to Speoification 5, Charge II 

At a. quarter after seven o'clock on the evening ot 25 November 1948, Dr. 
Kishimoto Saburo lef't his laboratory in the Hokkaido Imperial University· 
groUDds., Sapporo, Japan. and proceeded toward the University library. Nsar 
the library, which is about one-half a mile f'rom the Forestry Bureau ·by the 
most direct route, an .American soldier, about five feet i'ive inches tall. 
approached. him., saying., "matoh• matoh. 11 As the soldier drew olose he . 
pointed a pistol at the Doctor am asked for money. Doctor Saburo im• 
mediately raised his hands. at which time a tall soldier seized him .from 
the rear. The soldiers took his wallet and watoh and asked him £or his 
fountain pen. ¥ill.en no pen was forthoolli.ng. the tall soldier began to 
beat the Doctor with "an instrument resembling a. steel rod about a foot 
in length." With the third blow, Dootor Saburo lost oonsoiousness. Due 
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to this beating, the Doctor lost the sight of one eye and all olfaotory 
powers (R 104-109; Pros Ex: 7) • 

.Al!. to Speoification 6 1 Charge II 

Ha.jime Furuta., a student at Hokkaido University, was walking tcmard 
the University tea room on the campus grounds about seven thirty p~m., 25 
November 1948. He was accosted by one tall and one short American soldier 
with pistols who said• 11 okane• (money). Afraid of being shot. Furuta 
handed the soldiers his wallet which oontained about 230 yen. Meamhile 
the tall soldier got behiild him and covered his eyes with his hands. 
They then said "tokei 11 (watoh). Furuta unstrapped his wrist watch 8lld 
upon turning it_over was told 11hayak:u" (hurry). Furuta started to leave 
the soene, but stopped when his assailants left in the opposite direc
tion. He followed their footsteps in the snow from tho University grouilds 
to North 9, West 6, Sapporo (R 118-124; Pros Ex: 7). 

As to Specification 7. Charge II 

Student Juniohiro S8lllejima approached the "front entrance" of Hokkaido 
University about seven-thirty on the evening of,25 November 1948, on his 
wa:y to class. (This entrance is one city blook to the east of where Furuta 
had traoed his attaoker• s footprints.) As Samejima passed through the 
entrance, two .American soldiers approached him carrying pistols. "One 
soldier was tall and tha other was short. u In the words of Samejima. the 
following then transpireda 

ttA The 1s'horter soldier was on the right side in front of me 
about. two meters awa:y. The tall soldier was on my left front 
approximately two meters eYfay. First he stated yen in Japanese. 
When I heard them s ey yen, it oame to my mind that they wanted 
monsy. .A3 I inserted my hands into my pocket the tall soldier 
got in the back or me and wi.th his le.ft hand covered my eyes. 
Then tm tall soldier who was in the baok of me pressed the 
pistol against my head. ¥ii th his hands still around my eyes, 
I felt myself being turned around and with a baokvrard motion 
I was dragged baok of the signboard. 

Tha signboard is located near the front entranoe of the University 
approximately ten meters in from the main entrlllloe on the left 
hand side as you enter the University grounds. Then they oon
vorsed to me in Japanese. They stated. mo sukoshi §. little moriJ. 
Sinoe I hru;l given them what I had when they had first aocosted me 
and asked for yen, I answered• no more. 

• 

Sinoe the tall one was holding his hands over my eyes, I think 
it was the shorter soldier who started searching my pookets. 

"Q. What did the soldier take 7 
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A My" memo pad, my personal seal equipment. my name card 
purse, oamb, glasses and magazine. 

Yfuen they first aocosted me and asked me for yen, they took my 
money. 

Six hundred a.Dd forty yen. 

.After a while they asked me for my watch. I answered, I have 
no. Then this tall soldier who had his hands over Tif3' eyes 
and his pistol pressed against my head removed his pistol from 
my head and started hitting me with the pistol.· 

I remember being hit about five times. ••• on my forehead and 
my head. ••• After I fell on tre ground one of the soldiers 
rolled me around with his feet••• Then after a little while 
they left. ••• I saw them leaving the University grounds through 
the front entranoe. ••• I got up ••• and went into the guardhouse 
••• since I ••• saw that I ha.cl some wound I went over to the 
medical soienoe building. I sa:w Mizoe and Kishimoto being carried 
over to the hospital on pieces of board" (R 124-128; Pros Ex 7) • 

.AB to Specification 8, Charge II 

Some minutes before 8 p.m. on 25 :November 1948• Carpenter Kiyoshi 
Iil.sega:wa was riding home from his mill on his bicyole. At North 6, West 1, 
Sapporo, two soldiers a.pproa.ohed• s¢ng. "moshl. moshl11 (hello). Hasegawa 
stopped; the soldiers seized the bioyole. He saw that eaoh soldier had 
a pistol, and,being afraid, began to run. AB he started• he sustained a 
blow on t~ chest. Nevertheless, in his fear, he managed to esoape to a 
point. about thirty meters s:wa:y, where he was caught and subjected to a. 
pistol whippiDg by the soldiers. •0ne soldier was about six feet in 
height••• the other about five feet six or seven" (R 139-141, Pros Ex: 7). 

A3 to Specification 9, Charge II 

Mitsuo Ogata, U:j.nspector of communications,• fUld Miss Kimi Nishimura, 
a publio health nurse, were walking to tne Sapporo railroad station about 
eight o'clock on the evening of 25 November 1948. Two .Amerioan soldiers, 
one of whom was tall, the other .short. approaohed them, sayiDg, •chotto 
matte" (just a minute). As the couple stopped, the soldiers drew quite 
oloseJ the tall one pointed a pistol at them and said, "money, money." 
Kimi ran away. The short soldier "pressed somethiDg" against Ogata' s 
~pine. The tall soldier then held.his pistol against Ogata•s temple and 
tried to cover his victim's eyes with his hands. Ogata took out his money, 
about 650 yen, and handed it to the short soldier. The latter than 
searched him• saying. "watch. u Finding nothi~ more, the soldiers pushed 
Ogata and said, •e.ruke• (walk). When Ogata merely baoked fiJN8.y (beiDg too 
frightened to run) the .soldiers stamped their feet. saying •hayaku, hqakU 11 
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(hurry, hurry). Ogata "ma.de an ab01.ro fa.oe and ran.• 

Meanwhile Kimi had stopped her flight by hiding in a. nearby house. Sm 
ssw the soldiers leave the soene 0£ the holdup walldng east. She lost sight; 
of them as they rounded the corner at North, 7, West 1, about two blooka from 
tbs railroad station and one block from the spot where Hasegawa waa atta.oked. 
(R 131-139J Pros Ex 7). 

AB to Specification 10, Charge II 

En route to his home, Zenld.chi Kurokawa was proceeding north on ea.st 
4th in Sapporo, Japan, about eight fifteen p.m., 25 November 1948•. At North 
7, East 4, two .AID.erioan soldiers approached him asking f'or moDey. One soldier 
was tall, the other short; Kurokawa "froze in ffe.i/ tracks." For a fmr 
fleeting moments no oDe moved. Then athe shorter of' the two men drew a 
pistol from bis left side ••• pointing at me, he fired. ••• The shot 
pierced iey right eye and oanie out through the temple of' iey right side of 
'JJ¥ f a.oe ••• I ran a:way with iey right hand covered over my right eye •••". 
Kurokawa pointed out accused Seewrs as resembling "the man who assailed. 
me on that night." The man was about five feet six .. inobes in height; (R 
142-147; Pros Ex 7). 

AB to Specification 11, Charge II 

About eight thirty p.m., 25 November 1948, Takeshi Hongo was riding 
his bioyole at North 10, East 2, in Sapporo. A tall end a short American 
soldier suddenly approa.ohed him. The short soldier seized Hongo from the 
rear pulling him from his bicycle. Struggling, the pair £ell to the 
ground; the soldier achieving a "scissor-look" with his legs around Hongo 1 s 
stomach. The tall soldier then pointed a pistol at Hongo and he nheard two 
clicks from tbs pistol.a BeiDg "in fear for ffe.,s7 life,• lhngo oapitulated. 
He stood up and with hi.a hands raised submitted to a searoh of his person, 
at pistol point, by both soldiers. When they had dii'i'ioulty extracting a 
oigarette lighter from his pocket• Hongo assisted them. The soldiers kept 
asking for money, aild Hongo, who had no money, tried to explain that taot. 
Finally the short soldier, who bad been prodding his viotim with a pistol, 
struck him on the head with the pistol and kicked him. Hongo fled. A 
cigarette lighter was identified in court by Hongo as one which be bad 
owned for over a year and on whioh he bad scratched his iili.tials with a 
knif'e. Thia was the lighter taken from lhngo by the two soldiers on 25 
November 1948 (R 147-1551 Pros Exs 7,12). 

A1J to the Speoif'ication, .Additional Charge I 

• Yutaka Toyogucbi, an employee of Hokkaido University at Sapporo, Japan, 
finished his evening meal on 25 November 1948 and started back to his duties 
at the school. About seven fifteen he was proceeding along a baok laDe at 
the rubbish dump in the University grounds about a block from North 7, West 
11, and almost a quarter of a mile soutbwest of' the plaoe where Dr. Saburo 
was then being assaulted. 
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He noticed a man· lying on tho ground. Thinking the man was drunk, 
Toyoguchi 11yelled" at him. The man merely groaned. Toyoguohi notified 
a nearby policemall who ascertained that the man was unconscious, had 
blood about his head, and, from papers about his person, tentatively 
identified him as t:unetake Mizee. School roommates of 1lizoe were con
tacted arld they, togetner with Toyoguohi and the policeman carried 11:i.zoe 
to the University hospito.1 and left him under the care or Doctor Yanagi 
(R 101-104; Pros Eic 7). 

Dr.· Shiroji lli.shiyama of Hokkaido Univarsity hospital ministered to 
}luneta.k:e Mizoe at intervals from about eight p.m., 25 November 1948 until 
tiizoe's demise at three p.m., 27 November 1948. He issued a death cer
tificate giving the cause of death - 11 brain wound" (R 95-99; Pros. Ex 9 ) • 

.An autopsy performed on 29 November 1948 upon tho body of lwneta.k:e 
Mizoe showeda 

•neductions a 

•••• The deceased was apparently normal and the internal 
viscera. proved practically neutral. The vessels in the brain 
showed neither a slightest evidence of arterio-sklerosis nor 
smallest aneurisms. So, no doubt, the brain bruises on the le.rt 
hemisphere was the cause of death. *** 

,. "Ca.use of Deatha 

11 Brain bruise due to blows £ram blunt and hard instrument. •••"• 

In the opinion of Dr. Watanabe, who performed the autopsy, the assail• 
ant of Mizoe was a tall person, as the wounds inflicted on the victim were 
located in the center of the top of his head (R 99-101; Pros Ex 11). 

AiJ to all the foregoing charges and speoit'ications 

At somo time between eight thirty and nine o' clook in tre evening of 
25 November 1948, Aikins and. Seevers, the acoused, called a.t the house of 
Toshiko Sakuma, North 18, West 5, Sapporo, Japan. Toshiko, a native of 
Japan, oonsidered herself to be the wife or Aild.n.s. The two accused 
visited with Toshiko and her father, .Ald.ra Sakuma,- and then le.rt tha 
house at about nine thirty (R 162,188,197,199J Pros Ex 7). During this 
brief sojourn at the Sakuma menage, aocused Seevers gave Aki.ra a cigarett~ 
lighter whioh resembled Proseout;ion Exhibit 12. Ald.ra later gave this 
li€:hter to a friend nruood Myodo (R 1991 202 ). 

On 25 or 26 November 1948, Keni.ohi Myodo wa.a the reoipient of a gift 
from his frielld, Ald.ra Sakuma. This present was the oiga.rette lighber 
marked Proseoution Exhibit 12 (R 202-204). 
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Toshio Nakamura, while walking in the Hokkaido University grounds, 
Sapporo, at about noon on 26 November 1948, observed a discoloration in 
the snow. The discoloration appeared to consist of blood stains and was 
located at about the spot where Dr. Kishimoto Saburo had been attacked 
the night before. Hear the stains, Nak_amura found a spring and a spring 
plug for a pistol. He turDed these items over to the Japanese police 
(R 155•160J Pros Ex: 7; Pros Exs 13,15). 

Two days after Ai.kins' and Se~vers• visit at her home. Toshiko 
Sakuma found two pistols similar to U.S. J.irmy pistols. on a ledge over 
a stairway in the house. She had s'een a weapon resembling these pistols 
about two months before when .Aikins had brou«ht it to the house. Remem
bering "the incident on the 25th of November and "because it might oause 
trouble to the ,family, 11 Toshiko asked her mother 11to throw rgre:y the pistols" 
(R 189-196; Pros Exs 14,16). 

Early on the morning of' 28 or 29 November 1948. Hana Sakuma• mother 
of' Toshiko Sakuma, took two· pistols from her house, at her daughter's re
quest, and threw them in a rivar near her home. The exact spot vrhere the 
weapons landed in the water was about five blocks due west of' the house. 
At a later date Hana showed Criminal Investigation Department agents this 
location and told them what she had doDe. The pistols were sb:nilar to 
Prosecution Exhibits 14 and 16 (R 206-209; Pros Eic 7). 

On 18 January 1949, Criminal Investigation Department agents and 
Japanese policemen dragged the area of the river where Hana. Sakuma in
dicated she had tr.rown two pistols. They found two u.s • .Army pistols 
in the bed of the river, one of' vrhich had t;v-o rounds in the magazine, but 
was lacking a spring and spring plug (R 210-219; Pros Elcs 14,16,17)~ 

Over objection by the defense. sworn statements of' eaoh accused were 
adJI:itted into evidence (Pros Exs 1,18). The law member instruoted the 
oourt to consider each statement only as to the accused who ma.de it. 
These statements read: 

ttI, Seevers,· Harold F., RA 45030260 , Cpl
{NSlll.e) {Serial Number) -{~G-r.ad_e_)____ 

"B" Co. 187th G.I.R.A.P.C. 468, after having the 24th .Article of 
{Organization) 

War read to me, and after bein6 told that it is not necessary 
for me to answer any questions that might tend to incriminate me, 
and that any statement ma.de by me may be used against me, make 
the following statement a 

"On or about the 25th of November 1948 I went to the E.M. club at 
Sapporo approximately 14.15 hours. I was in tho oompany of Ai.kins, 
Sprau, and several other friends. Before coming to Sapporo I h£.d 
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been drinking Jappenese nikki whiskey and smoking ma.raihauna. 
cigge.rettes. While we we.a there a drinld.ng at the olub .Aikins 
suggested we go out and hold up some Japenesse for some money. 
At first I said know as I wanted to go and see my girl but I 
was also beooming agcresive from the smoking and the drinking. 
At approxmatly 18.00 hours we left the club and started tov,ard 
my girls home. Somewhere in the vioinity of the 161st Station 
hospital and my girls house .Aikins persuaded me to help hold up 
a couple of Japenese trucks parked along the road. I can vaguely 
remember that we approached some Ja.penesse and attempted to hold 
them up. I heard about four (4) pistol shots which Aiken fired 
so I fired once. We ran away from there. But I do not remember 
which direction we went. fut I do know· that we were in or near 
somebodies house. .And a dog on a chain got tangled around my 
legs and I was trying to get loose and the pistol went off. Then 
when I did get loose I heard .Aikens gun go off at least once. Then 
·we hurried from that vicinity. I can remember that we were in 
something that resembled a. park area. .And I know that we oo:imnitted 
3 or 4 assaults in that area. I admit that I removed money and 
other items from different mens pockets., and I am sure that all 
during the night I only struok one man with my pistol. Somewhere 
in that park area the spring., and barrel bushing pl~ was lost 
during .Aikens assault on ono man. "i7e IWiched guns and I was trying 
to fix it. I retained the broken weapon till we returned to his 
girls house. After leaving the park area., we continued on for 
several blocks and started another series of assaults. I remember 
a man and a woman being stopped by us• .And I also remember that 
the woman turned and ran rmay. At another tima we approached a 
man and I know that .Aikins fired at him as I still retain broken 
gun. JI.a for the other assaults I can not recall the details. I 
know that .Aikins dropped his O.D. cap at one point. We were work-. 
ing back towards Aikins girl· friends house. At the house I started 
to somber up a little bit and we stayed there about a half' hour. We 
left the pistols at the house.and returned to the R.T.O. separately 
and I saw him about the time I was getting on the train. I deny 
that we pointed our pistols at a Japanese policeman that night. I 
deny that Ai.kens and myself held up a Ja.penese man on the 26th of 
November 1928. I do not know if Aikens was in town with soma one 
else on that night. I received my pistol approximately in October 
from Sprau. I know nothing about the bridge shooting on 31st 
July 1949. However .Aikens once told me that he intended to get even 
with that man that arrested his girl. .And he once told 'me that he 
shot at what he thought was a. Jap policeman. After the Thanksgiving 
Day affair I encouraged rrr., girl friend to visit Ai.kens girl friend 
and agree on an alibi for .Aikins and llJ¥Self. Outside of that my 
girl friend .knew nothing a.bout t~ shooting and didn't relize what 
she was protecting me for. .Aikens told me that ·the pistohl we 
used on the night of the 25th of November ha.d been disposed of in 
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the University grounds in a pool of water by the old woman at his 
house. For sometime after the 25th of November .Aikins and I often 
discussed what we had dooo and I felt that we shoundn't have do:ce 
what we did, and it has preyed on ray milld since then and I lalew 
that we would be caught;. 

uThis statement consisting of (3) three pages has been ma.de 
volunterly by me in ray own hand-writing. I have· received no promise 
or revrard or freedom from punishment. This statement; is true and 
correct to the best of ray knowledge and all errors have been 
corrected an initialed by me. 

Vfitness: E. W. Matteson 
SA 19th CID 
J. C. 0 1Leary 
S/A 19th CID Harold F. Seevers 

"Sr10rn to and subscribed before me, this 18th day of January 
1948,.at APO 7, Sapporo, Hokkaido. 

Harold E. Duffy 
1st Lt Sapporo Area 
6th CIC District 
Swmnary Court Officer" 

11 I, Virgil L • .Aikins, 37894501 , Rot , . Co. A, 187 Gir, APO 
(N8llleJ (Serial Number) {Grade) {Organization) 

468, after having the 24th Article of War read to me, and after being 
told that it is not necessary for me to answer any question that might. 
te11d to incriminate me, and that any statement:; made by me may be 
used against me, make the following statement 1 

n0n the date of lfov. 25, 1948 I vras at the Sapporo E. M. Club 
with Seevers and a couple of other fellows. W'e were all drinking 
boer all that afternoon until about 7 o'clock at which time Seevers 
and I decided to go and get som money. (But which one of us who 
first mentioned that idea I could not sayJ) We then left the E.!.f. 
Club vralked bac~ of Grant Hotel about 1½ blocks west where we came 
up to a couple of trucks, there was about three or four Japanese 
men standing and sitting in the trucks Seevers went behind the 
truck and I walked up to the front and chased one fellow into the 
drive-,va.y and at which time Seevers shot one fellow behind the truck 
and I started to shoot at the one Japanese who was running up the 
driveway, we then ran for about 1½ blocks past thab point where 
the trucks were parked. Tie then turned right. and walked about 1/2 
block where we turned inbo another drive-va:y where we then shot the 
dog vrhi ch crune out alld started to barking and then continued on 
past the railroad tracks into the University ground where we assaulted 
another Japanese we then moved on through the ground toward Main 
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Street where the streetcar tracks ran. Just before the track we 
come up on another fellow. I got the strangle hold on him before 
he could yoll or make e..--r:, noise. Seevers then search him and then 
he hit hi:n once across the side of the head. I then let him go• he 
fell to the ground and started to get up again so I then hit him 
again, ho fell down and didn't move so I and Beevers drug him off 
the road about t°ffenty feet. We then continued across the streetcar 
track until we c~e to a small alley where there was a girl and 
boy walking. I start toward him and Seevers said to let them go. 
but I continued toward them. I caught the boy and let the. girl 
run awe:y. I don't remember if I hit him or not. but we continued 
on until we come to a small canal ·where we turned right. .Another 
Japaneae waf: coming along on a bicycle. Seevers SM.We; at him and 
missed, I then upset him and bicycle he got up . and ran away. So 
I then joined Seevers who was about thirty yards aherul of me. Wei 
turned left when we come to the railroad tracks arid followed them 
for about one block where we assaulted another Japanese. 
· "We then contiuued north for one block and then turned north-
east for one more block where vre mot another fellow while I was 
holding him another Japanese c8ltle out of a house about three or 
four doors awey. Seevers then stopped him. Re started to bacl:: 
rove:y so Seevers shot him and he turned and told me to turn loose 

. of the one I was holding. I turned him loose and was about two 
feet S'!No:y from him when Seevers then shot him. I and Seevers 
turned and started toward my girl I s house when along 'oame another 
Japanese on a bioycle who Seevers caught ahold of. They both 
fell with the bicycle on top of them. I was trying to get 'IrJ¥ gun 
in working order. I can't remember if we hi·t him or not. Me and 
Seevers then continued on to m:y girl's house we then left the gUDS 
at the house. Seevers was wearing a parka and I was wearing a 
field jacket. 

DSeevers left his parka at the house because it had blood on 
it. On the 27th day of Nov. 1948 I told the M.P.s that I had a 
parka at the house and I clamed it was mine and took it back to 
camp and returned it tvro Seevers at B. ·· Company. This statement 
consisting of four pages has been made by me voluntarily without 
promise of rmvard or freedom from punishment all errars and cor
rections have been initialed by me. 

Virgil L. .Aikins 

"Sworn to and subsoribed before me, this 7th day or Feb 1949, 
at Sapporo Hokkaido Japan. 

Clyde W. Hoff' 
1st Lt . INF 

WllNESSa Swnmary Court 
J. c. 0 11.e_ary 
Agent 19th C.I.D.n 
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.Al> to Specif'ioations 1 and 2, Additional Charge II 

On 9 February 1949, accused .Aikins was duly confined in the Post 
1 Stockade p.t Camp Crawford:, Japan. He was missing f'rom roll call on 9 

Ma.l"ch 1949, and could not be found in the stooka.de vrhen a search for him 
was I!18.de. Later the same day, he was returned to oonf'inement at the Post 
Stockade • 

.Aikins was again f'ound to be missing upon a cheok of prisoners after 
the eveDing meal on 28 March 1949. He was reoonfined at the Camp Crawford 
Post Stockade the next day (R 311-320; Pros Exs 24,25). 

M to the Specification, Additional Charge III 

Accused Seevers was confined in the Camp Crawford, Japan, Post Stockade 
on 19 January 1949. He was missing from roll call on 25 1/.1arch 1949 and 
could not be found until he was reoonfined in the stockade on 27 March 1949 
(R 22,26,29,35,314-320; Pros Exs 19.24). 

For the Defense 

.After explanation of their rights as witnesses by defense counsel 
and the law member, the accused elected to remain silent. 

No evidence was introduced by the defense on the merits of the case. 

4. Special Matters 

Unsworn Charges 

. The original charge_sheet dated 8 March 1949 incorporates joint 
Charge I and its specification, joint Charge II and its specifications, 
additional joint Charge I and its specification, and .Additional Charge 
II, Specification 1, as to accused .Aikins only. The accuser signed and 
swore to the charges and specifications on 8 March 1949. The two addi
tional charges and specifications are typewritten on a plain sheet of' 
paper, which is stapled to the DA AGO Form. 115 (1 J?ec 47) containing the 
original charges and specifications, tm signature of the accuser, and 
tho jurat. The specification of Additional Charge I alleges an offense 
committed on 25 November 1948, bi.tt; Specification l of Additional Charge 
II alleges an offense committed on 9 :March 1949, the day after the ori
ginal charges were preferred. It immediately becomes obvious that 
.Additional Charge I and its specification and Alditiona.l Charge II, 
Specification 1, both written on the extra sheet of paper, were inserted 
into the Charge Sheet after it had been executed. It follows, therefore, 
that the latter charges were neither signed nor sworn to. 
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Para.graph 1, Article· of iiar 70 (10 u.s.c.A., Seo 1542) provides a 

"Charges and specifications must be signed by a person 
subject to military law, and under oath either that he 
has personal knowledge of, or has investigated, the 
matters set forth therein, and that the same are true in 
faot, to tho best of his knowledge and belief•" 

.Article of War 46(a) of the amended Articles of War, effective l February 
1949 (10 u.s.c.A., Seo 1517) contains verbatim the provision enunciated 
above. 

Paragraphs :n of the Manual for Courts-Martial U.S • .Army, 1928, and 
the Manual for Courts-Martial U.S• .Army, 1949, eaoh contain th:l follawingl 

11 Chargea need not be sworn to if the person signing 
them believes the aocused to be innocent but deems 
trial advisable in the interest of the service or for 
protection of the aooused •••• In no case, however, 
should an accused be tried on unsworn charges over his 
objection. n 

It has long been held by the Boards of Review and The Judge .Advocate 
General that trial of an accused upon unsigned or unsworn charges is an 
error procedural in nature and one whioh does not affect the jurisdiotion 
of tb:l court. In CM 310246, Simpson, 61 BR 225, the Board 0£ Review saids 

••••Although.Article of War 70 provides that Charges 
and Specifications must be signed under oath by a person 
subject to military law, nevertheless, it is established 
by opinions of The Judge .Advocate General that the failure 
of the accuser to sign or swear to charges is procedural 
only and does not affect the jurisdiction of the court or 
render the trial void, at least in tho absence of timely 
objection raised by accused (CM 172002, Nickerson; CM 
220625, GentryJ CM 288951, Burton)." 

This holding is buttressed by the view taken by the United States 
Supreme Court in Hlmphrey, Vlarden v. Smith, 336 U.S. 695 (1949). In that 
case th:l matter for primary oonsideration was whether or not a failure to 
oomply with tho pre-trial investigation provisions of .Artiole of l7ar 70 
would be suoh an error as to deprive a court-martial of jurisdiction. 
In discussing tre point, however, the court embraoed the entire Article. 
The court said 1 

"We do not think that the pre-trial investigation prooedure 
required by .Article 70 can properly be construed as an indt.spensable 
prerequisite to exercise of AJ;my general court-martial jurisdiction. 
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The .Article does serve important functions in the administra
tion of court-martial procedures and does provide sa.f'eguards to 
an accused. Its language is clearly such that a defend.ant oould 
object to trial in the absence of the required investigation. 
In that event the court-martial could itself postpone trial pend
ing the investigation. And the military reviewing authorities 
could consider the same contention, reversing- a court-martial oon
viotion where failure to comply with Article 70 has substantially 
injured an accused. But we a.re not persuaded that Congress in
tended to make otherwise valid court-martial judgments vrholly 
void because pro-trial investigations fall short of the standards 
prescribed by .Article 70. Tho.t Congress has not required analogous 
pre-trial procedure for Navy courts-martial is an indication that 
the investigatory J)len was not intended to bu exalted to the 
jurisdictional level. 

11 l~othing in the legisle.tive history of the Article sup
ports the contention that Congress intended that a conviction 
after u fair trial should be nullified because of the :m.axmer 
in which an investigation was conducted prior to the f'ilillg 
of charges. Its original purposes were to insure adequate 
preparation of cases, to guard against hasty, ill-considered 
charges, to save innocent persons from tho stigma of unfounded 
charges, and to prevent trivial oases from going before general 
courts-martial. 

* • • 
11Yie hold that a failure to conduct pre-trial investiga

tions as required by .Article 70 does not deprive general oourts
me.rtial of jurisdiction so as to empower courts in habeas corpus 
proceedings to invalidate court-martial judgments. It is con
tended that this interpret~tion of .Article 70 renders it meaning
less, practically making it a dead letter. This contention must 
rest on the premise that the Arny will comply with the 7oth 
Article of liar only if courts in habeas corpus proceedings can 
invalidate s:ny court-martial conviction which does not follow 
an .Article 70 pre-trial procedure. We cannot assume that judicial 
coercion is essential to compel the J,rmy- to obey this Article of 
War. It was the .Army itself that initiated the pre-trial inves
tigation procedure and recommended conbressional enactment of 
.Article 70. A reasonable assumption is that the Arrrr.f' will re
quire compliance with the .Article 70 irtvestigatory procedure to 
the end that Army work shall not be unnecessarily impeded and 
that .Arw.y•personnol shall not be wronged as the resul~ of un
founded and frivolous court-I"..arti al charges and trials. 11 

{Underscoring _supplied.) 

In the instant case. tm charges un:1.er discussion were forme.lly 
investigated on 14 and 17 March 1949. The aooused were apprised of 
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the charges, were preser~t during interro{;ation of witnesses, and were 
rc~resented· at their request by I.raster Sergeant H. G. Johnson, member 
0 / the bar of the State of Geortia. On 19 ll,pril 194:9, acoused went to 
trial on the same charges and specifications and entered pleas to the 
general issue., upon arraignment. The accused were vigorously defended 
by able legal oounsel (M/Sgt H. G. Johnson, as special aefe~e counsel) 
throughout the trial. No objection was presented to the unsigned, 
unsworn charges, nor was the point raised when counsel for ea?h accused 
filed a brief and made oral argmn.ents before the Board of Review. Under 
the circumstances., the error did not injuriously affect the substantial 
ri6hts or the accused (CM 310246, Siznpson., supra.). 

Jurisdiction 

At the time of arraignment of each accused· the defense made a motion 
in bar of trial as to Charges I and II, .Additional Charge I, and all speoi
fications thereunder (R 6 ). Following the in'brcmuction of evidence by 
the defense, and after hearing extended art;UIWnt by both sides, the court 
denied the motion (R 6-16; Def Ex:s A.B). The defense predicated its 
motion on the theory that the court was without jurisdiotion to try the 
accused for the offenses stated in its motion because each of them had 
been discharged from tho J,.rmy subsequent to the commission of the said 
offenses and prior to arrest or prosecution therefor. In urging denial 
of the defense motion the prosecution contended that courts-martial re
tain jurisdiction to try soldiers for offenses oommitted during ·a prior 
enlistment from which t'hey were discharged when suoh discharge is effeoted 
for the conveniep.ce of the Government and the suooeoding enlistment con
tiJllles without interruption in service or without p}vsical separation 
from the service unier the discharge. 

In view of the import of the court I s ruling deeying the motion. 
which we consider was proper for reasons hereinafter stated, a brief 
review of the issues presented and the law applicable thereto is deemed 
advisable. 

The facts relevant to the motion are not in dispute. The evidence 
in Defense Exhibits A and B shm·ls that each accused enlisted originally 
for a term of 36 months •. .Aikins' term commenced on 21 February 1946 
and in due course would have expired on 20 February 1949. Seevers' 
term commenced on 30 January 1946 and in due course would have expired 
on 29 January 1949. .Apparently both accused desired to remain in the 
military service after expiration of" their term of enlistment and., ac
cordingly., and pursuant to Army- Regulations prescrib~d in such oases. 
their current enlistments were terminated on 20 December 1948, a date 
prior to the regular expiration of their respeotive terms of enlist- ' 
ment, in order to accomplish such reenlistments. In conformity with 
Arrey Regulations 615-365, "w1JD AGO Form 53 of 1 July 1947, titled,, 
•Enlisted Record and Report of Separation Honorable Dische.rge" wa.a 
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exeouted as required for each aocused. These instruments (Def Exs A amt 
B) contain' certain statistical data pertainiDg to the military status, 
history and pay of eaoh a.ooused. Among other things this da.ta shows 
clearly that the reason for tm instant discharges was convenience of 
the Government to afford ea.oh accused an opportunity to reenlist in the 
Regular Army under the authority provided in Arm:, Regulations 615-365, 
and_ that.each accused reenlisted accordingly on 21 December 1948 at Camp 
Crawford, Japan, and that ea.oh accused received the moneto.ry benefits, 
except travel allowances, which a.oorue to such enlistees lmder Army 
Regulations. Since both accused were in Japan at the time of discharge 
and since neither ·accused received e:ny travel allowance at that time it 
would appear that their continued service in the Army, without interrup
tion 'tu peysioal separation, was contemplated upon discharge and reenlist• 
ment as effected. 

Counsel for the accused, in his argument on the motion, relied on the 
case of United states ex rel. mrsohberg T. Cooke.-~336 U.S. 210 (1949); 8 
Bull, JAG 5. In that_ oase. a habeas corpus prooeediDg, the evidence 
showed that -

•rn 1942 the petitioner was serving a seoond enlistment in 
the Na:vy. Upon the surrender of the United '.States Forces en 
Corregidor petitioner became a war prisoner of Japan. After 
liberation in September., 1945., petitioner was-brought back to 
the United States and hospitalized. He was restored to duty 
in 3"a:r:J1.18rY, 1946. March 26, 1946, he was granted an honorable 
discharge because of e iration of' his rior enlistment. - The 
Dext day he re-e sted, obligat ng him.self to aern :;four years 
•subject to such laws. regulations, aDd articles for the govern-

ment ot the :Na-vy as are or shall be established by the Congress 
..-.-. or other oompetent authority ••• • · ' 

•About a year later, petitioner was served with oharges 
direoting his trial by a general court-martial of the Navy. The 
specifications included charges that during his prior enlistment 
the petitioner had maltreated two other naval enlisted men who 
were also Japanese prisoners of war and who were members of groups 
of prisoDers working under petitioner's charge. Petitioner filed 
a plea in bar of the trial, one ground beiDg that the court-martial 
was without jurisdiction to try him tor alleged offenses committed · 
during a prior enlistment at the end of which he had reoeived an 
honorable discharge. Hts plea was overruled. He was acquitted 
on some speoifioations but was convicted on others that oba.rged 
maltreatment. ms sentence was ten months oonfinement, reduc-
tion from oh,ief signalman to apprentice seSlilall, and dishenorable 
discharge rr·am the Na-vy. 

IIJ>etitioner then brought this habeas corpus proceeding in 
a federal distriot court charging that the court-martial judgment 
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was void beoa.use of want or statutory power to oonviot him for an 
offense oommitted,if at all, during bis prior enlistment.•••" 
(Undersooring supplied.) 

The oourt said& 

".Aaide from naval regulations to wbich ref'enmoe will later 
be made, court-martial authority to try and to punish petitioner 
for his prior enlistment oonduct primarily depends on the lan
guage in .Article 8 (Second) of the .Artioles for the Government 
of the Navy (34 u.s.c. ~eo. 1200, Art 8), whioh particularly 
provides that •suoh punishment as a. court-martial may adjudge 
may be inflioted on ~ person in the Navy ••• guilty of ••• 
maltreatment of, a.:D¥ person subject to bis orders •• • '. The 
Govermnent contends that this language given its 11teral mean
ing authorized the oourt-martia.1 to try and to punish ~titioner 
for conduct during a prior enlistmnt. It is pointed out that 
petitioner was •in the Navy' when the offense was oommitted and 
when he was tried; this language it is argued brings his oase 
under the .Article. In aid of this interpretation the Government 
emphasizes that during the whole period of time involved, peti
tioner was continuously 1in the Navy• except for an interval of 
a. ff1W hours between hia honorable discharge and his re-::-enlistment. 
This latter oircumstanoe we thillk: oannot justify the statutory 
interpretation urged. For if that interpretation is correct, oourt
martia.l jurisdiction would be satisfied if a sailor was merely 1in 
the Navy' when -the offense was oommitted and when brought before 
tb3 court-martial, regardless of the d\U"ation of ·any interim 
period out of the naval service, provided the prosecution waa 
not barred by the two-year limitation period provided by 34 u. s. 
c. 880 1200, Art. 61. 

•The oonoessions made by the Government in urging such a 
llteral construotion of this Article expose the whimaica.l and 
uncertain nature of the distinctions that would mark the boun
daries of oourt-martial p<M'era. It is conoeded that had peti• 
tioner not reenlisted in the Navy after his 1946 discharge, no 
Na-vy court-cna.rtial oould have tried him £or offenses oommitted 
during his prior naval service. Thus, under the construotion 
here urged, naval oourt-ma.rtial jurisdiotion tor a prior enlist
ment o.t'fense is made wholly to depend on whether the naval of
fender either voluntarily re-enters the Navy or is drafted into 
its servioe. .And punisbnent; of the gravest nature might be im• 
posed on a naval volunteer or draf'tee wbioh no court-martial 
oould have. imposed but for such a,. voltm.ta.ry or ·roroed entry into 
the Na-vy. For mder this interpretation had the same naval of
feDder re-entered bis oountry• s servioe by w,q of the Arm:, rathar 
than the Navy, e~ther by ohoioe or by acoident of draft assign
ment, no oourt-martial, either Na:vy or ~. could have pun,;abed 
him. Ju.riadiotion to punish rarely, if ever, rests upon suoh 
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illogical and fortuitous oontingenciea. We therefore :must look 
beyond the literal language of the .Article• ambiguous a.-t. beat. 
in order to determine whether this court-martial aoted within 
its pCM"er. See Runkle v. United States. 122 U.S. 543. 555. 556J 
Ex pa.rte Reed. 100 U.S. 13.23. · 

*whlle not itself determinative of the question here. 34 u. 
s.c. sec. 1200, Art 14 (Eleventh). has greatly inf'luenoed the 
.Army and Navy in determining their court-martial jurisdiotioa to 
try service personnel for offens es committed in prior enlisbl,enta. 
That Article provides that where &Dy person previously discharged 
or dismissed from the Navy has 'while in the naval ser'Vi.oe• been 
guilty of certain types of fraud against the GoverJllll8nt, suoh 
person •shall continue to be liable to be arrested and helq for 
trial and sentence by a court martial. in the same mamier and 
to the sam.e extent as if he had not received suoh discharge nor 
been dismissed.• 

•.Article 14 (Eleventh) stems from an .Aot of Congress passed 
in 1863. particularly designed to punish frauds against the mil
itary branches of the Government in connection with the prooure
ment of su_eplies for war activities. 12 Stat. 696. That the 
attention o:r the 1863 Congress was directly focused upon the .. 
powers that could and should be vested in courts-ma.rtia.l is ma.de 
clear by the debates a.Ild by the faot that Congress deleted from 
the bill as proposed specific provisions which would have made 
civilian goverIDnent contraotors subject to trial before military 
aDd. naval courts-martial. Cong•.Globe, 37th Cong., 3d Sess. 
952-958 (1863 ), 8.Ild .Appendix to Cong. Globe, 37th Cong., 3d Sess. 
199 (1863). See Ex pa.rte Henderson, 11 Fed. Cas. 1067. No. 6.349 
(c.c.n. ~. 1878). And see United states ex rel. Marcus v. Hess, 
317 U.S. 537. 539-545. fut after elimination of certain provisions 
which would further have expanded court-martial jurisdiction. 
Congress left in the_ bill sec. 3. IlOW Naval .Article 1-1 (Eleventh). 
which makes naval personnel guilty of service frauds subject to 
court-martial-after discharge or dismissal. The same 1863 provi
sion has also been made applicable to .Arm;, personnel by .Article 
of War 94. 10 u.s.c. Seo 1566. 

11Congress in this 1863 Aot plainly recognized that there 
was a.significant difference between court"1llartial power to try 
lll8n in the service and -oo try former servicemen after their dis
charge. The Govenm>.ent correctly argues that the attention of 
the 1863 Congress was not focused on the precise qu&ati:on. 
namely, the extent of a military court's statutory power to punish 
a man presently 1in the service• for an offense committed in a 
Prior enlistment period from which he has been discharged. But 
.the fact remains that the 1863 Congi:-ess did a.ct on the implicit 
ass'Ulll.ption that without a grant of congressional authority 
military courts were without power to try discharged.or ·dismi~sed 
soldiers for any 0£:fenses committed while in the service. Acting 
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on this c.ssumption, Gongres s E;rs.ntod such a go~rer to courta
martial but only in the very limi~jed category of offenses there 
defined - fr&.uds a.6ainst the Gov3rnment. Sinc-e the 1863 Act, 
Congr~sa lw.s not pas3ed a~r mcascu-~ that dir0ctly expanded oou~
martial po7,er,3 over JischargoJ. servic9:!!len, whGthor t:iey re-enli:=rted. 
or not. 

"Obvio"J.sly Ar-Hole 8 (Second·) • . whloh subjeo·ts to court-~tial 
juri.sdlction persons 'ln the Javy, 1 supports an argument; that pe
titioner was subjeot to trial by thi:. court-martial. It 1$ 
equally obvious that the l~ua~e of Article 8 (8oconJ.) parti
cular¼' in view of Ari;iole 14 (Sle"ro:nth) supports an argument 
t}iat I.his court-::nartial could not try petitioner for an offense 
0011cltted prior to his honorable discharge. Under these oir
cumstc.:o.o~s tha manner in which court-martial jurisdiction has 
loXl.€; been exeroised by the .Arr:ry and Havy is entitled to greAt 
weight in interpreting the Articles. 

"The question or the jurisdiotion of a naval oourt-roartial 
over discharged personnol was sub.,nitted by the Seoretary of the Navy 
to the ·Att.ornsy General in 1919. The preoise question of whether 
re-enlistment could revive jurisdiation of a military court was not 
coll3idered, but as to the pai.1er of :milita.ry courts over discharged 
personnel in general the Attorney General reach~d the oonolusion 
that a person discharged from the Navy before proceedings were in
stituted against him 'for violations of the .tu·ticlas Governing the 
lfo.TJ. excepting article 14' oould not 1-thcroaf'ter be brou,;ltt to 
trial ••• for such violations. though committed while he was in 
the service.• 31 Op. Atty. Gen. 521.529. This oonolusion ot 
the Attorney General relied on statements of the Judge Advooate 
Generals of the Army and Navy that their offioes had •rrom the 
beginnin~ and uniformly held that a person separated frixn the 
se1·noe oea.sea to be amenable' iio military and naval jurisdiction. 
Previous to the Attorney General •s 1919 opinion neither the Na-vy 
nor Army had ever claimed co~-rnartial pO':fer to try their personnel 
for offenses oom.1l;itted prior to an honorable discharge where pro
ceedings had not been instituted before discharge. See Winthrop. 
Military Law and Preoedents 93 (2d ed. 19'~0). The Government 
concedes that. the krwy has always so oonstruod its oourt-martial 
jurisdiotion whenever the question arose. And the Government eon
cedos that the Navy also follavred this view of its jurisdiction 
until 1932. Macy- holdings and. opinions of Army and Navy authorities 
are cited to support these concessions.••• 

11.Accepti::g as we do the long-~tanding Arrrry and Na-rJ inter
pretation of the .Articles previously referred to, an interpretation 
which necessarily would deey jurisdiction to the court-lil.artial 
here, there remains the contention that the Navy has by a recent 
congressionally authorized regulation acquired suoh jurisdiction 
for its courts-martial. 34 u.s.c. sec. 591 authorizes the Secre
tary of the Navy. with the approval of the President. to adopt 
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and alter regulatiou and orders for control of the Na"Y• 
"The Government claims tba. t a. regulation adopted pursuant 

to this authority ha.a been proaulgated, and that it vested the 
necessary power in this oourt-ma.rtial to try petitioner. This 
authorized regulation, it is contended, had tho toroe ot law, 
Ex parte Reed, 100 U.S. 13,22, and consequently supplants the 
prior statutes whioh, as interpreted, had denied the juris
diction here asserted. There has been considerable argum.ellt 
as to whether the language ot thl Navy regulation wa.s sufficiently 
precise to endow it with the foree of law. Passing over this 
argument, however, we are not able to agree that the Navy could 
in this manner acquire the expanded court-lllartial jurisdiction 
it claimed. For we cannot construe 34 u.s.c. sec. 591 u per
mitting the Navy to extend its oourt-Dartial jurisdiction beyom 
the limits Congress had fixed. United States v. Symonds, 120 
u.s. 46, 49-50. 

11The regulation stallds no better if it be considered merely 
as an evidenoe of a revised naval interpretation of the Article. 
This revised naval interpretation was giwn in 1932. Before that 
time, both Army and Navy had tor more than halt a century aoted 
on the implicit assumption that discharged servicemen, whether 
re-enlisted or not, were no longer subject to court-martial p09rer. 
The Attor:cey General of the United States had proceeded on the 
same assumption. And see United States v. Kelly, 15 Wall. 34,36. 
Under these circumstanoes, little weight oan be given to the 
1932 separate effort of the Navy to change the long-accepted 
UDderstanding of its statutory court-martial par1er. R>r should 
this belated naval interpret~tion be accepted as correct, there 
would be left outstanding an Army interpretation of its statutory 
court-martial powers directly opposed to that of the Navy. Since 
the Army and Na,y court-martial powers depend on substantially 
the same statutory foumations, the opposing interpretations 
cannot both be right, unless it be. assumed that Congress has left 
each free to determine its own court-martial boundaries. We cannot 
assume that Congress intended a delegation of such broad power in 
an area which so vitally affects the rights and liberties of those 
who are now, have been, or may be associated with the Nation's 
armed forces. n 

.Aa previously indicated, counsel for aooused contended that the prin
ciples enunciated by the Supreme Court in the preceding case are equally 
applicable to the oiroumstanoes of the instant oase. It should be noted, 
however, that while the court in that case adopted the long-standi~ in
terpretation of the Articles of War by the Amr:, and Na-vy u the basis for 
its decision, namely. 11 

• ••• that a person separated from the service 
oeasea to be amenable' to military am. naval jurisdiction," the pertinent 
facts of that oase and the general rule applied upon which that decision 
was predicated are readily distinguishable from the taots and_rule generally 
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applied by the~ under circum.stanoes presented in this oa.se. The dis
tinguishable feature between these two cases on the facts is that in the 
Hirschberg case, supd, the discharge became ef'feotive a:f'ter the accused's 
term of enlistment ha expired and the discharge was not ef'f'eoted in 
order to a.ooomplish his re-enlistment. In the instant case the dis
charges were aooomplished prior to expiration of eaoh accused's term of' 
enlistment and they were obviously predicated upon re-enlistment in the 
RE!gula.r Army prior to the regular expiration of' their ten1 of enlistlll.ent. 

fffuile the rule stated in the Hirsohberg oase, supra, applies in situa.tions"\
Iwhere the soldier •s term of' enlistment has expired or where he has been 

separated from the service aDi a hiatus occurred between his disohl.rge _ 
and subsequent re-enlistment, no suoh rule h&s been adhered to by The 
Judge .Advocate General of the .Arrq in ca.sea where soldiers are disohar,ed 
prior to the expiration of their terms of' servioe for the oonvenienoe o·t 
tho Government, either for purposes of re-enlistment or acceptanoe of a. 
commission. Indeed, the exact opposite is true. In CM 212084,. cblmson. 
10 BR 213, 1 Bull. J.AJJ 13, the aooused was tried and oonvicted of a la.roeey 
in violation of' .Article of War 93. 

"3. Following the arraignment of the accused, def'eJ1Be 
counsel entered a plea in bar of trial on the ground that the 
court had no jurisdiotion over the oase for the reason that 
the a.ooused had been discharged for the oonTenienee of' the 
Govermnent and reenlisted for a term of three years on a date 
intervening between the date of' the oommission of the alleged 
offense and the date of trial.•••" 

The Board of' Renew saida 

"s. The only question requiring consideration is the 
special plea filed by the defense before plea.ding to the 
general issue. While the plea entered wa.s described • a 
plea in bar, the Board feels that it was in fa.ct a plea to 
the jurisdiction. In this respeot it appears £rom. the evi• 
dence adduced at the trial that the aocused, while servi~ 
a period of enlistment normally expirilag in October, 1941, 
secured an honorable discharge from the ser"Vioe, dated .April 
28, 1939, for the oonvenienoe of the Govenment UDder the 
provisions of' seotion X, AR 615-360, Ap~il 4, 1935, in order 
that he might; attend the Cooks and Bakers Sohool. Immediateq 
followi~ the aooompliahme~ of the papers of discharge from 
the service, which wa.aa:f'ter the date of the alleged of'f'eue 
and before the da.te of trial, the aooused reenlisted for a 
period of three yea.rs. The oertifioate of disoharge wu 
deli"Yered to hill. after his reelll.istment in a.ooordanoe with the 
Jrm:y regulations above referred to, which read in part as 
follOW1J1 



'••• When an enlisted man ia dischar,ed tor the 
convenienee of the Govenmant for the purpose ot re• 
enlisting, the discharge oertitioate and final state
ments Will not be delivered to him. until reenlistment baa 
been accomplished.• 

Defense counsel contends that his sernoe baTi~ been terminated 
by discharge he wa.a not therea.f'ter amenable to general courts-martial 
for trial for e:r:v offeDBe oammitted by him. prior to such a discharge 
and therefore the court was without jurisdiction to proceed with 
the case. , 

116. With respect to the general rule relating to the termina
tion of court-1118.rtial jurisdiction of' persons subject to military 
la,r, paragraph 10 of' the Mam,el for Courts-Martial, 1928, provides 1 

•Tb3 general rule is that court-martial jurisdiotion 
over officers, cadets, soldiers, and others in the military 
service of' the United States oeases on discharge or other 
separation from such aervioe, and that jurisdiction as to 
an offense committed duri~ a period of service thus 
terminated is not re'Vi.ved by a reentry into the military 
service.• 

Certain exceptions to the rule are thereafter set forth which are 
not applicable- to the instant; case. 

11 In Dig. Ops. JNJ- 1912, pages 514-515, there .appear under 
'Discipline', VIII I 1 aDd VIII I 1 a, two digested opinions 
which support the rule set forth in the Manual for Courts-Martial 
that an officer or soldier ceases to be amenable to the military 
jurisdiction for offenses committed by him. while in the military 
service after he has been separated therefrom by discharge. Ill 
a case considered by The Judge .Advocate General as reoently u 
1932, it was held a 

1 ••• That it is well settled that a court 
martial is without jurisdiction to try an enlisted man 
for an offense, other than one denounced by A.W. 94, 
committed in a prior enlistment at tho expiration of 
whioh he was discharged. ••.C.M. 199117 (1932).• 
{Seo. 1436, Ops. JNJ- 1912-30, Supp. VII.) 
"In Winthrop's Military IAw 8.lld Precedents, page 93, disoussint; 

jurisdiction of courts-martial after a s~oond appointment or en
listment or an offioer or soldier onoe dismissed or discharged, 
the opinion is· given that • 

•••• in separating in any legal form from the 
service an officer or soldier or consenting-to his 
separation therefrom, and remanding him to the oivil 
status at whioh the military jurisdiotion properly 
terminates, the United St;ates, (while it mq of 
course continue to hold him liable for a peouniary 
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deficit,) must be deemed in law to waive the right to 
prosecute him before a court-martial for an offenoe 
previously committed but not brought to trial. ***• • 

Tho learned author goes on to state that a subsequent reappointment 
or reenlistment -into the .Army does not revive the jurisdiction for 
past offenses. 

11 It would appear from. the above citatioM at first blush 
that in the instant case the accused. not having been brought to 
trial for an offense committed prior to his discharge from his 
first enlistment, the court-martial was without jurisdiction to 
try him at a.11. e.s the second enlistment would not operate to 
revive jurisdiction. However. a close examination of the ditested 
opinions of The Jul ge .Advocate General and other authorities here
inafter referred to indicates that the :in.ere discharge from the 
service does not operate to sever jurisdiction provided there is 
no interruption in the service and that no moment exists duri~ 
which the aocu.se_d is not subject to military jurisdiction alld 
control. Vlb3re the discharge operates to termna.te the service 
of the soldier and remand him to civilian life. then and in that 
oa.se only does the discharge from. the service operate to terminate 
jurisdiction over accused. The criterion is not the mere fact 
of discharge but the tel"I!line.tion of military service. In the 
oases referred to above digested in the opinions pf The Judge 
.Advocate General. 1912. the termination of jurisdiction by dis
charge exists• in the langu~e of the opinion. where the soldier 
'has thus become a civilian' and has 'left the .Arrrw'. In Winthrop 
on lfi.litary Law and Precedents. page 89, in discu.ssin& the begimrlng 
and end of the personal amenability of military persons. the follow
ing appearsi

'*** In other words• the general rule is that military . 
persons - officers and enlisted men - are subject to the 
military jurisdiction, so long only as they remain such; 
that when. in aey of the recognized legal :110des of 
separation from the service. they cease to be military and 
becomo civil persons. such jurisdiction can. constitutional.ly, 
no more be exercised over them than it could before they 
originally entered the a.rrrry, or than it oa.n over allY other 
members of the ci'rll community.• 
11 In a case where an emergenoy officer following the 

termination of the World War was disoha.rged from his emergency 
commission and im:nediately thereaf'ter accepted a oomnission in the 
Regular Army. following which he was tried by general court-martial 
for an offense oolimlitted prior to such disohar&e• · h Judge .M.vooate 
General held that a 

'••• Under the circumstances under wbioh this 
disohe.rge was executed• it oan not be said thl.t accused •s 

26 

http:constitutional.ly
http:termna.te


:157 

military status terminated., and it follows that the 
rule that a person once dischArged can not be tried 
by courts.-martial for offenses committed prior to his 
discharge., except for Tiolations of A.W. 94., does not 
apply.***•' {Seo. 1435 (5)., Dig. Ops. JAG 1912-30, 
P• 713.) 
"The Judge .Advocate General also held in 1935 in the case 

of Second Lieutenant Henry ~ Sebastian, 16th Ini'antry, that the 
court-1:lartial had jurisdiction over him for an offense alleged 
to have ooen committed while a. cadet, as his aooeptano.s of a 
commission did not terminate his military service but merely 
changed his status from that of a cadet to that of a commissioned 
officer (CM 203~67). To like effect is a holding by The Judge 
Advocate General with respect tot rial of~a oommissioned officer 
for an offense connnitted by him when an enlisted man., reported 
in Opinions of The Judge .Advocate Gemral, 1918, pages 644-646. 

11 In keeping with the principle above enunciated., the 
Comptroller General .has held that a discharge and reenlistment;, 
whether for the convenience of the soldier or of the Government., 
does not entitle the soldier to travel pay under the aot of 
September 22., 1922, as such soldier is not 'discharged from the 
.Arrey' within the meamng of that act {Ryan., C.G., A-10856., Sept. 
11, 1925; M:,Carl, C.G., A-16151., June 25, 1927). 

tt7. In view of the foregoirig, the Board of Review conoludes 
that a dischar,e as such does not necessarily termiDate jurisdic
tion over an accused for an offense committed by him prior thereto 
unless following suoh discharge there has been a complete release 
from the military service and return to the status of a civilian. 
In the instant case there was no suoh complete release from 
military jurisdiction a.s the certificate of discharge was not 
delivered to the accused until after his reenlistment for the 
convenienoe of tha Govermoont and, therefore., there being no 
hiatus in his military status, his military service was con
tinuous and tminterrupted from the date of the co:mmission of the 
offense alleged until the date of trial." 

'(-- .
··In the case under consideration., the accused were members of the 

Regular .Army occupation forces in Japan. Accused Aikins had two :months 
more to serve on his existing enli.:.tment and accused Seevers., six weeks. 
Each was honorably discharged on 20 December 1948., "convenienoe of the 
Goverillllent, .AR 615-36511 and re-enlisted., in Japan, 21 December 1948. 
An.ry Regulations 615-365 {27 October 1948) provide, among other thin~s, 
that commanders have authority -

11 *** To permit irmoodiate reenlistment in the Regular Army' 
for 3 years or more as authorized., of individuals currently 
serving in the Regular Army, who apply for and are qualified 
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for such reenlistment& 

(1) At a.ny time durihg the la.st 90 days of a 
current enlistment.••• 

Individuals being discharged from their present enlisted status 
as provided above will be reenlisted on the day following dis
charge. The discharge certificate will not be delivered to 
the illdividual until after reenlistment is effected. •••" 

There being a presumption of regularity in the conduct of govern
ment affairs. it is a fair assumption that whatever type of discharge 
certificate were issued to the accused they were not delivered to them 
until after their re-enlistments were effected (CM 320957, Boone, 70 BR 
223 ). Si:coe the accused re-enlisted prior to the expiration of their 
terms of' service and since they were not physically separated from the 
service prior to re-enlistment their discharges, under suoh circumstances, 
did not oonstitute a. oomplete release from the military service. Thus, 
there was no break or hiatus in their military status and their military 
service was continuous and uninterrupted from the date of the commission 
of the offenses in question until the date of trial. It follows, th9re
fore, that the accused were subject to the jurisdiction of courta-.martial 
and that the ruling of the court denying the motion in bar of trial was 
proper (CY 212084, Johnson, supra). -k 

Even had there been an hiatus in the military status of the accused 
(as, for example, their terms of service expiring prior to initiation of 
charges or arrest), a ge:neral court-martial would have had jurisdiction 
under the facts of this oase. During the few hours in which there could 
possibly have been a break in the military service of the accused, they 
were peysioally present with Anrr:, occupation foroes on the IslaDd of 
Hokkaido, Japan. .Article of War 2 {10 u.s.c.A. • Seo 1473) provides a 

"PersoDS subjeot to military law ••• 
(d) .All retainers to the oa.mp and all persons aooomp8.JJiY• 

or serving with the armies of the United States without the 
territorial jurisdiction of the United states•••" 

That the a ocused would be npersons subjeot to military law" within 
the purview of Article of War 2 (d), as persons accompasying the armies 
of the, United States witrout the territorial jurisdiction of the United 
States, is without question. The Federal courts have uniformly- so 
held in similar c,ases. In Grewe v. France, 75 F. Supp. 433 (E.D. Wis. 
1948), a habeas corpus proceeding. petitioner Grewe bad been a civilian 
employee of the United :states occupation forces in Germaey. 'Wllile so 
employed. he colllllitted oertain offenses in violation of .Articles of War 
93· and 96. Subsequently- he we.a tried am convicted of these offenses 
by court-martial. Petitioner claimed that prior to his trial he was 
discharged from his position with the .Arirr¥ and contended that he wu 
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therefore no longer subject to military law. In disoha.rging the writ 
the court saida 

"!irom the reoord it is somewha.t uncertain whether or when 
petitioner• s employment; had been terminated. At the trial pe
titioner testified that his contra.ct of employment was for a 
period of one year, with option to ca.noel upon 30 d~s• notice, 
which option he alleges.to have exercised on June 26, 1946. But 
assuming his employment had terminated, petitioner was not free 
to come and go as he pleased. He was not allowed to merge with 
the population of Germaey. He was there only with the consent 
of the theater commander. Gerlll!U\Y had no oourts functioni~ 
where he could be tried for any offense he might commit. 

11Upon oral ar&ument, in response to a question by the court, 
petitioner's counsel stated that in his opinion petitioner 
wa.s not subject to 8IrJ authority. In other words, petitioner 

oould with impunity have caused confusion and great damage, 
and even endangered the lives of members of our armed forces. 

_Such would be a situation which, in my opinion, Congress souglrt; 
to a.void when it enacted .Article 2(d). 

"When ~he offenses of which petitioner was convicted were 
committed he was a person •serving with' the Army. At the time 
of his arrest he was liTing in the Army- controlled oompoUlld in 
an allocated building. At the time of his court-martial he 
was at lea.st •acoompe.Jl¥ing' the Army of the United States. •••" 

.And so, also, in Perlstein v. United States, 151 F. 2d 167 (CC.A:3, 1945)1 

"••• petitioner was employed by a. corporation which was 
engaged in salvage operations in the harbor at Massawa, Eritrea., 
under a oontra.ct with the Um.tad states Arrr!y. Petitioner's duty 
did not require him to actually assist in the salvage operations, 
but he had the job of oaring for air conditioning 8.lld refrigera
tion to ease the living conditions of other employees. Petitioner 
had been discha.rged and was a.waiting transportation home. He 
was alleged to have stolen SOllle jewelry on the day he wa.s to 
boa.rd ship provided by the .Army for his return tot be United 
states. The theft had been discovered after he lef't Massawa. 
He was apprehended in Egypt where he was tried -by OOllrt-.martial. 
In spite of the fa.ct that petitioner's arrest and his trial by 
oourt-martial both occurred after he had been discharged, the 
court held that he was a person subject to military law, being 
a person accompanying the Army of the United States in the field 
in time of war." 

There is still another basis for jurisdiction of a general court
martial to try the accused,. found under the provisions of Article of War 
12, which provides in pertinent; part a 
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"General courts--martial shall have the povrer to try acy 
person subject to military law for acy crime or offense 
made punishable by these articles, and any other person 
who the law of War is sub ect to trial b milit 
tribunals***• Underscoring supplied • 

.Article of War 12 must be construed in accordance with Article of War 15 
which provides 1 

"The provisions of these articles conferri~ jurisdiction 
upon courts-martial shall not be construed as depriving military 
commissions, provost courts, or other military tribunals of 
concurrent jurisdiction in respect to offenders or offenses 
that by statute or by the law of war may be triable by such 
military comr.:dssions, provost courts, or other military tri
bunals." 

Explanation of the legislative intent with respect to the jurisdio
t:..on of military tribunals (includine; courts-martial) may be found in 
General Crowder's testimony before the Senate Military Affairs Committee 

, with respect to .Article of iiar 15 in 1916. He stated: 

11 .Article 15 is new. We have included in artiole·2 
as subject to military law a number of persons who are also 
subject to trial by military coJIDnissions. A military com
mission is our co.mm.on law-war court. It has no statutory 
existence, though it is recognized by statute la:w. u long 
as the article embraced them in the designation •persons 
subject to military la:w 1 and provided that they might be 
tried by court-martial, I was afraid that• having made a 
special provision for their trial by court martial (ARTS 
12,13, and 14), it might be held that the provision operated 
to exclude trials by military co:rronission and other war courts; 
~o this n8'N article was introduoed ***• It just saves the 
war courts the jurisdiction they nmv have and makes concurrent 
a jurisdiction with courts-martial, so that the military com
mander in the field in time of war will be at liberty to 
employ either form of court that happens to be convenient. 
•••" (Senate Report No. 130, 64th Cong., 1st Sass., p. 40). 

It is apparent from the foregoing that general oourts-martial -have 
concurrent jurisdiction with militar-.r commissions to try not only persons 
subject to military la:w, but "aey other person who by the law of war is 
subject to trial by military tribunals."· 

Military tribunals are authorized by the laws of war to exercise 
jurisdiction over two classes of offenses, committed, either by civilians 
or military persons, in an enemy country during its occupation by our 
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armies aDd while it remains under military government (Dig Op JAG 1912, 
p 1067). These two olasaes of' offenses area 

1. Civil crimes, whioh, because the civil authority is 
superseded by the military and the oi'Vil oourts are closed or their 
f'unotion suspended, aannot be taken co¢zanoe of by the ordinary- civil 
tribunals. A military commission 'IDAY thus a.at; as a substitute for the 
regular criminal judioature (Dig Op JAG 1912, p 1067J Dow v. Johnson, 
100 u.:s. 158 ). Suoh jurisdiction is implied from the oooupant •a duty
under international law to take 11all measures in his power to restore 
and insure, as far as possible, publio order and safe~/' (.Article 43, Hague 
Regulations, .Annex to Hague Conventiom. No. r:v of 18 October 1907J FM 27-10, 
Rules of Land Warfare, par 282 ). . 

2. Violation of the laws of War (Ex pa.rte Quirin et al, 317 
U.S. l; In re Yamashita, 327 U.S. 1 (1946); Dig Op JAG 1912, p 1067). 
Crimes oommitted a&ainst the oivilia.n population such as arson, murder, 
assaults, higlw~ robbery-, laroecy, burglary, fraud, forgery, and rape, 
which are made punishable by the penal oodes of all oivilized nations, 
when committed by soldiers of a belligerent, are considered to be vio
lations of the la11s of war (FM 27-10, par 355; Dig Op JAG 1912, p 1071). 

United States military tribunals have jurisdiction over .Am.erioa.n 
nationals in occupied Japan as a substitute for tha criminal jurisdic
tion of' local oourts (CM 318380, Yabusa.ki, 67 BR 265, 272; 6 Bull JAG 
111). Chapter XXVI of The Criminal Code of Japan makes punishable each 
ori:no alleged in the present oase. There is authority indioating that soldiers 
of an oooupying power in occupied 6I1Bm;f territory are not subject to the 
jurisdiction of tm local criminal law (Coleman v. Tennessee, 97 u.s. 509 
(1878); Garner, Inberna.tional !Aov aJXl the World War, Vol II, p 477). The 
accused here were soldiers at the time of the eommission of the offenses 
alleged and also were soldiers (because of their reenlistment) at the 
time of tria.l. However, the Board finds it wmeoessa.ry to pass upon tba 
point, inasmuch as the orimes here char,ed (murder,_ robbery and assault) 
are, under the oircumstances sho¥rn, violations of the lt:OVs of war. Under 
the classes of offenses over which military tribunals have jurisdiction, 
discussed above, a military oor.mdssion would have jurisdiction over the 
offenses alleged in the instant oase and while it might not have juris-
diction over the aooused under Classification l, above, the military 
commission would have jurisdiction Ullder Classification 2, violations 
of the laws oi' war. It follows, ipso faoto, that if a military com-
mission would have jurisdiction over tha offenses and the accused, so 
also would a general oourt-:ma.rtia.l (.Article of War 12, 10 u.s.c.A., Seo 
1483; CM 318380, Yabusaki, supraJ In re Bush, 84 F. Supp 873 (D.C. 1949); 
CM 302791, Ke.uk:oreit, 69 BR 7, 6 Bull JAG 264). 

Testimoey of Toshiko Sakuma 

When Toshiko Sakuma was oalled as a prosecution witness, the defense 
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objected to a:ny testimoey being elicited from the witness as she "is the 
cOI1I1I1.0n le:,r wi.fe of ••• the Aocused .Aild.u. 11 For the limited purpose of 
testifying a.s to his marital status, aooused Ai.kins was sworn as a Wit
ness. He admitted that even after official inquiry he had not requested 
approval of the purported marriage by military authorities. nor had he 
been a party to any civil or religious marriage form or rite. He stated, 
however, that he and Toshiko considered themselves to be husband and 
wife, that they held them.selves out to the community as such, that they 
had li-ved together for over a year, that he contributed to her support, 
that people in the commuJli.ty reoognized them a.s husband and wife, and 
that a child born of the union had been registered in the name of .Aikins. 
other competent proof was then adduoed by the defense whioh tended to show 
that there was a valid OOl!llilon la marriage between accused Ai.kins and 
Toshiko Sakuma (R 164-176). 

The court overruled the objection and permitted Toshiko to testify. 

Paragraph 133d, Manual for Courts-Martial, U.S. Arrrry, 1949, ·provides 
in relevant part a -

"••• Although husballd and wife are competent witnesses 
against each other, the general rule is that either 
spouse may assert a claim of privilege against the use 
of one of them as a witness a,ainst the other •••" 

Where recognized. commoD. law marriages have the same validity as 
ceremonial marriages (Boyd v. United States, 8 F. 2d 779 (Vf.D. N.Y. 
1925). It foilavrs, oorollarially, that a;ay rights aoquired by a spouse 
because of the marital relationship would be the same in each oase. 

If, in fact, a legally valid subsisting marriage exists between · 
accused Aikins and the witmss, Toshiko, the court erred in permitting 
her to testify against him over his objection. 

In attempting to shoY1 that the "marriage" was invalid• the prosecu
tion called J.ltroya Keiiohi. a Japanese judge, to explain the laws or 
Japan relating to marriage. Over objection by the defense, Judge Keiichi 
testified. in substance, that in Japan, in order to consummate a valid 
marriage, the parties must register their agreement to marry with local 
government oi'tioials. This completes the marriage. a oeremo~ not beillG 
necessary. Be further testified that cOll'.llllOn law marriages, although 
recognized in other Qountries, are not recognized in Japan (R 179-186). 
However, under questioning by the law member, the judge clouded the 
issue as followaa 

"A In Japan, a marriage is reoognfaed if it is registered 
and oeremoey is not necessary. However, in the oase of a 
foreigner and a Japa:mse getting married it differs. If,the 
foreigner,foreign individual was to beoQll8 naturalized into a 
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Japanese, then he would be allowed to register in the Japanese 
so called Koseki register. However, if he does not become 
naturalized, he cannot enter the Japanese Koseld register and, 
therefore, registration will not be permitted. 

"Q Then is it impossible to effeot or close a marriage 
between a foreigner and a Japanese under Japanese law? 

"A That is correot. It would be impossible sinoe the 
forei~er would have to become naturalized in order to be regis
tered in tm Japanese koseki. 

nQ Then, is it impossible for an .American soldier to marry 
a Japanese girl under the Japanese law? 

"A It would be impossible for an :Alnerioan soldier to marry 
a Japanese girl under the present Japanese 19Jf unless one of 
them beoame naturalized to the other. Although I have stated 
thus so far, after the termination of the war D18.DiY new special 
ordinances have come out and it would be better for me to study 
the matter over. However, relying on the present Japanese Civil . 
Code, what I have stated thus far holds true. 

"Q u you interpret the Japanese law then, is this oorreot, 
that if the marriage is to be under Japanese law they must, both 
parties :must be Japanese oiti.zens. However, if it is a marriage 
performed under another country• s law the Japanese Government will 
recognize it if that other oount.ry recognized it as a marriage 
under its law? 

".A. If the male is a. foreigner, the marriage laws oonoerning 
them would go under the jurisdiction of the foreir;ner•s country's 
law. However, if the male is Japanese, then they would both come 
under the Japanese la." (R 181-182) (Underscoring supplied.) 

From the foregoing, it might; appear that the law governing the 
marriage would be that of the State of South Dakota, tha.t state bein~ 
the residenoe of accused .Aikins. In South Dakota common-la- marriages 
a.re recognized (SDC 65.0103; Svend.son v. Svend.son, 37 S.D. 353). 

Ill determining the validity of .Aikin' s "marriage, 11 two problems 
are presented&· 

•• ~, r1. Ylhat law· applies to the relationship ·in the instant ""·;-.~~, 
and 

2. What does that law provide 1 

A review of authorities reveals that the validity of a marriage is detennilled 
generally by the law of the place where it was contracted; if valid there, 

33 

http:oount.ry


:164 

it will be held valid everywhere. and, conversely, if invalid by the lex 
looi contraotus, it will be held invalid wherever the question may arise 
(55 c.J.s. 811; wughran v. wughral.1 et al, Trustees. 292 U.S.. 216 (1933); 
Rhodes v. Rhodes, 96 F. 2d 715 (c.c.A.D.c. 1938). 

In the case of Toshiko Inaba v. Nagle, 36 F. 2d 481 (C.C.A. 9th 1929), 
a. Un.'\ted States citizen had married a. Japanese in Japan. Relative to the 
marriage, the court saida 

"*** The marriage was oontraoted in accordance with the laws 
of Japan, a.nd of oourse the laws of that oount; are oontroll 
•••" (underscoring supplied • 

We lila¥ thus oonolude that the law of Japan is controlliJJg as to the 
validity of the :marriage contraot purportedly entered into in Japan by 
the aooused Atkins. 

OUr next consideration is an inquiry into the oorrect and applicable 
provisions of the Japanese law. One wa;y of proving forei&n laws is by 
the testimo~ of a. person who is familiar with them through education or 
experience. Such a. person may testify as to the content and inberpreta
tion of th:l foreign law in question (IDM, 1949, par 133b). In view of 
the contradictory testimoey of Judge Keiichi as to the provisions of the 
law of Japan. and the fa.at that regardless of that testiln.o~ the court 
could and must (in view of its ruling on the objeotion) have taken 
judicial notioe of the laws in effect in a country oooupied by armed 
forces of the United States, the Board of Review also will disregard 
the judge's testimony a.nd turn to the existing published laws of Japan 
of whioh the Board may, and does, take judicial notice (?.'CM, 1949, par 
133,!;_; CM 316886, Chaffin, 66 BR 101, and cases therein cited). 

Paragraph 7751 Book r:v, of the Civil Code of Japan, 16 July 1898• 
as amended by !Aw No. 222 of 1947 (par 7391 Book IV, No. 5 Cod.es am 
Statutes of Japan) provides a 

"A marriage becomes effective by notification thereof 
in aooord.8.llOe with the provisions of the Family Registra-
tion IAw ***•" 

.Article 74, Section VI, of the Family Registration law providesa 

11A person who wishes to ef'f'eot marriage shall state the 
f ollowi:cg particulars in the written notitioation end give 
the notification to that effeota 

1. The surname assumed by husband and wife; 
2. Other Jll.Q.tters a.s specified by ordinance. 11 
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Ordinance no. 94, Facl.ly Registration law Enforcement Regulations, pro
vides in pertinent part: 

11.A.rticle 51. Documents relating to a person who does DOt 
have Japanese nationality, which are accepted by the town, 
city or village mayor of' the area in which that person happens 
to be present, must be transmitted to the ~ity, town or village 
mayor of the area in which such person maintains a place of 
residence. 

11The provisions of the preceding article shall apply, with 
necessary modifications, to the docmoonts received by or tre.ns
mitted to a town, city or vill~be mayor with respect to a 
matter relating to a person who does not have Japanese natior.a.lity. 

u.Article 56. The matters referred to in Item 2 of .Artiole 
74 of the Family Registration law are provided as follows i 

· 1. If either of the parties does not have Japanese 
nationality, statement to that effect; 

2. The name of the prefecture within which the 
parties were born (if the place of birth is in a foreign 
country, the name of that country); 

· 3. If a marriage ceremony was held, the date and 
location of the ceremony and the professions and dorrdciles 
of tre parties at that time, as well as the period of time 
durin& which such parties have resided continuously at suoh 
domiciles J • 

4. If the marriage is r.ot the first :marriage of either 
party, then tba mar.ner and nunber of times of dissolution 
of all former marriages, and the time cf dissolution of the 
la.st preceding marriage; 

5. Tm education level of the parties; 
6. The full names and places of family registry records 

of the parents of the parties, as well as tho designation of 
the prefecture in which they were born (if the plaoo of birth 
is a foreig:n country, the no.me of that country); 

7. If either of the parties is an adopted child, full 
nalllCs and the place of fenily registry records of the parents 
by 8:doption. 0 

Article 742, Book IV, of the Ci-vil Code of Japan (1947) (a.mendin& 
without change .Article 778, Book IV, of the Civil Code of Japan (1898)) 
provides in relevant part: ' 

11 A marri8.ge is void *** in tho following oases a 

••• Where the parties do not n:.ake notification of 
the :marriage ***• 11 
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From a study of the foregoine;, it becomes apparent that the only way 
for any person, foreign or native, to contract a valid marriage in Japan 
is to register or 11make notifioation" thereof as required by Japanese 
lav,. If suoh notification is not made, the marriage is void. The Supreme 
Corr.l!lander for the Allied Powers recognized this faot in a letter dated 
23 ~y 1946 addressed to the Imperial Japanese Goverillilent {Sea.pin 1316-A), 
in vrhi ch he said 1 

"In order to provide a procedure for the marriage of United 
States persom1el in Japan in aocordance vrith the Japanese Civil 
Code, tho Imperial Japanese Government is directed to: 

a. Instruct the Kucho of Nakka-Ku, Yokohama to 
contact the Yokoha.ma Bra.noh, Diplomatic Section, .t.morioan 
Consule.te Building, Yokohama to arrange a mutually satis
factory, mechanical procedure for the registration of 
marriages of .American citizens. 

b. Instruct the Kucho of Nakka-Ku, Yokohama to furnish 
translations, or make its own translations of any necessary 
documents in connection with the registration of 1-arriage of 
.American Citizens. 11 

Personnel of the United States Armed Forces in Japan were apprised of 
this view by publication of Circular 86, Far East CoimilB.lld (13 August 1947), 
which provides. inter !ll.!_a 

•0 Marri age in Japan is merely an agreement between parti-
cipants and under Japanese law neither a license nor a ceremony 
is required for its completion. It becomes legally effective 
upon notification by the participants to the Japanese registrar • 
.Arrangements have been made for United States citizens to obtain 
certificates of marriage through the Yokohama Branch Office of 
the Diplomatic Section, Supreme Colllr:'..ander for the Allied Powers. 
The certificate is documentary evidence of the witnessing of the 
compliance with Japanese law alld it cannot be issued throu&h 
oorrespondenoe. All military personnel and War Department 
civilians contemplatill{; marriage in Japan must consult the Dip
lomatic Section. Communications should be addressed e.s followsa 

Yokohama Bran.oh 
Diplomatic Section 
.American Consulate Build.iDg 
o/o Headquarters, Eighth .Army 
£PO 343. 11 

Since the evidence shows that accused JJ.kins not only did not ·comply, but 
made no attempt to oomply with the requisites of the laws and ordinances 
pertaining to marriage, the Board oonoludes that a valid marrihge of 
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.Aikins a:cd Toshiko did not exist and that therefore Toshiko Sakuma was 
a competent witness a.gai:wst him in the instant case • 

.Admissibility of Confessions 

.Aooused Seevers 

The defense objected to the adnission in evidence of a pre-trial 
sworn statexoont of acoused Seevers on the ground that it was obtained 
before the a.coused had been warned of his rie;hts under Article of i1ar 
24 and also that the statement was improperly induced by promises of 
leni enoy and the giving of induoerients. This statement is a oonfession. 

For the limited purpose of tcstifyir...g as to the involuntary nature 
or the confession, accused Seevers was sworn as a v.-itness. He testified 
in substanoe that he was awakened in his barracks early in the morniD.f: 
on 18 January 1949 by agents of the Criminal Investigation Division who 
took him to an interrogatior-~ room for a while and then cor.-mdtted him. to 
the local jail. A few hours later, these men told hin: that they ''had 
been out hunting for guns, 11 ar;d "they '11 prs..;y for you at Sugaz;,.o prison
*** your mother will be pra;y"i.ng for you." The.t afti:irnoon he was again 
taken to the interrogation room o.r.d the 24th Article of iI,ir wa.s reo.c. to 
him. The agents questioned him at lenr;t}:. Durin£; the gue.stior:int; the. 
agents gave him "cigarettes, hc..:rr.burgers, whl skey and coke. 11 He becar.e 
confused beoe.use of lack of sleep and the effects of the nhiskey. ·..11en 
Agent !.Iatteson told him that 11it would help me a lot in the trial if I 
made a stater:icnt and VIrote it down, 11 he then wrote a confession as dio
tatecl by l\Ja.ttes en. 

i{ebutti~ thi~ testimony of tho aooused is the testimony of three 
.Army of'ficers and threo Criminal Investigation Divis ion agents including 
Agent lJattcson, which summarized shows that accused was warned of· his 
rights several times by several individuals, that no threats or prOillises 
were Il'Ade to hirr., and that he executed the sworn confession voluntarily 
(R 22-26, 27-34, 217-265). 

The court ruled that the confession was voluntary and adDicsible 
in evidence and the Board of Review is une.blo to find any cogent reason 
for disagreo~ent with that decision. 

Accused Aikins 

The defense objected to the adoiesion in e'Videnoe of tho confession 
of' accused .Aikins on the ground of improper inducement, in that a Criminal 
Investigation Div~sion agent told the accused that if he made a statement 
it would help him. Ho e'Vicienoe w1:1.s offor&d in support of the objection. 
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The Boa.rd c~.-n find no evidence in tho record which warrants the oonolu.sion 
advanceu by tre defense. There is am.9le competent proof in the reoord, 
ho·i1rover, which shcr,;s that ac,.::usecl a.cco::npli3hed his statement freely and 
voluntar~Lly. 

Regarding both confessions, the coui·t inquired at length into the 
circurnnta.nces surrou..'lding their execution, and having done so, determined 
that upon all the evidence, tre statenents of the accused were of a vol
ur..ts.17 nature. The court' .s decision as to the voluntary charaoter of con
fessions should not be disturbed upon appellate review exoept in cases 
wher-:i there is no reasonabl,a basis in tho evidence for its actJ.on. There 
is aoole evidence in this case to support the court I s conolusior.s (CM 330208,
In.'1Wl: 78 BR 306 ). 

5. Discussion 

Regarding a.11 Original Charges and .Speoificabions 

On Thanksgiving night;, 1948~ the City of Sapporo, Hokkaido, Japan, 
. ,·,as the scene of a series of vicious, brutal assaults, robberies and 
killings. Two .Amerioan soldiers, armed with pistols, ran amok, leaving 
in their wake a nUI!lbor of hapless victilll.s of assorted crimes. These 
victims wero a cross-section of Japanese sooietya Professional men, 
laborers, artisans. students and office workers. 

The record shov;s that just before seven o'clock that evening, five 
laborers were attacktJd at the Fores·try Bureau by two soldiers with blaz
ing guns. 1'i'hon the soldiers left, Tak:eo Shimo was dead from a bullet 
wound. Ahout fi.rteen minutes later, and about three-quarters of a mile 
eJ11ay (as traversed by the accused betiveen the two points) on the Hokkaido 
Univorsity campus, Doctor Kis himo·to Saburo was bea.ten by t'No soldiers 
"with a."l instrument; resembline; a steel rod." to suoh a degree that he 
lost the sight of one eye. Still later, Hajime Furuta, a University 
student, was robbed of his watoh and money by two Am.erioa.n soldiers. 
Hinutes after this incident, two .American soldiers with pistols robbed 
and beat another student, Ji.michiro Samejima.. who was on his way to class 
at the Universit"J• · 

About t-.venty minutes had passed when Kiyoshi Hasegawa, a carpenter, 
homeward bound. was seized and beaten with pistols by two soldiers and 
within five minutes Inspector Mitsuo Ogata was robbed by two soldiers 
with pistols at a spot jus·t; two blooks away. 

Five blocks to the east of the latter incident and fi.rtoen minutes 
lator, Zenkiohi Kurokawa's right; eye was shot out by two .Amerioan soldiers. 
A!'ter another fifteen minute interval, two soldiers with pistols robbed 
and beat another Japanese named Takoshi Hongo. The fruit oi' this holdup was 
a cigarette lighter. 
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1/lithin half an hour of tm time this last orime was committed. 
the aooused {one of whom is short. the other tall. and both of whom 
are .American soldiers) entered the home of Toshiko Sakuma. aocused 
Aikins 1 "girl friend." While there. aooused Seevers gave the cigarette 
lighter {which had been taken from Hongo a few minutes before by two 
.America.n soldiers) to .Akira Sakuma• Toshiko I s father. 

Two days thereafter., two pistols were found in the Sakuma housE;I 
and were promptly thrown in the river by Toshiko 1 s mother. 

During the trial none of the victims of these crillles oould identify 
the accused as their attackers • .All were positive., however. that their 
assailants were .American soldiers and that one was tall aild. one was 
short. Sugawara and Kurokawa testified that the accused "resembled" 
their assaulters. 

Each of the aocusep. made a pre-trial statement. These statements 
were ad.mitted in evidence and the oourt was cautioned to consider each 
one only as to the accused who executed it. Both of the aocused admit 
in their statements that they oonapired to hold up sorne Japanese for 
money. They also admit committing a series of shootings. assault3 and 
robberies., whioh coincide with the crimes described by the prosecution 
witnesses in point of time., plaoe and method of commission., starting with 
the affair at the Forestry Bureau and continuing with eaoh succeeding 
crime until they disposed of their pistols at the house of .Aikins 1 

paramour. These sanguinary tales., coupled with the almost identical 
description of the culprits by each living victim., the weapons used., the 
s :iJnilarity of conduct in each incident and the gift of the stolen oigarette 
lighter at the end of the fearful tour, form. a pattern so oomplete as to 
Jeave no doubt bub that the aocused were the perpetrators of each of the 
acts charged {CM 330963, Armistead, 79 BR 201,230). 

(In further discussion of the original charges and specifications. 
the specifications are grouped as to type of crillle alleged.) 

Murder (Specification of Charge I) 

The accused were charged with and oonvioted of the premeditated 
murder of one Takeo Shimo on 25 Hovember 1948 at Sapporo. J~pan. 

111furdcr is the unlawful killing of a human being with 
malice aforethought. ••• Malice does not necessarily mean 
hatred or per3onal 111-.rill t~Nard the person killed., nor 
an actu3.l intent to take his life., or even to take the life 
of anyone. The use of the word I aforethought I does not mean 
that the malioe must exist for any particular time before 
co!Jllilis3ion of the a.ct. or that the__ intention to kill must 
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have previously existeJ.. It is sufficient tha:l:i it exist 
at the time the aot is committed. *** Murder does not require 
proneditation, but if pre:maditated it is a moro serious offense 
and may be punished by den.th. A murder is not premeditated 
unless the thought of taking life was oonsciously conceived 
and the a.ct or omission by whioh it was taken was ihtended. 
Preoeditated murder is murdor ooro:nitted after the formatioD-
of a specifio intention to kill somoone and consideration of 
the act intended. Premeditation imports substantial, al
though brief, deliberation or design. 11 (1.~CM 1949, par 179!_•) 

The evidence shows bevond reasonable doubt that the acc1.ised killed 
Shimo at the timo and pla.o~ alleged. Tne bru-1.;ali ty of the unprovoked · 
atta.ck sho·,,s unmistakably that the vicious ~onduct flowed from evil hearts 
bent on mischief whether that mis-~hief was the assaulting of Japanese 
people or the theft of their property or both. The law presumes malice 
from such cruel and deliberate acts manifestinG an utter disregard for 
human life (CM 330963, .Armistead, supra). That ohagd.•n at ha.vine; their 
intended viotims at the Fbrestry Bureau scatter to safety impelled a speoifio 
intent in the aocused to fire pistols at their hapless prey regardless of 
any consequences of these aots is so apparent that we are forced to the 
conclusion that the homicide was pre1-:ieditated (c:M 336706, Pomada, 11 
July 1949). 

The evidence is not clear as to which of the accused fired tho fatal 
shot. This does not vitiate the culpability of either of then. The guid
i~ principle concerning this proposition is stated thus, 

11 If a nwiber of persons conspire together to do an unlaw
ful act, and death happen from anythl.ng done in the proseoution 
of the design, it is murcler in all who take part in the trans
action. *** More especially will the death be murder, i£ it 
happen in the execution of an unls:wful design, whioh, if not 
a felony, is of so desperate a character, that it must ordinarily 
be attended with great hazard to life ••• (CM 314404., O'Neal, 64 
BR 137,143, and oases therein cited)." 

Robbery (Specifications 6,7,9,11, Charg~ II) 

Accused also were jointly oonvioted of four separate robberies~ 
Robbery is defined as ''*** the taking, with intent to steal, of the 
personal property of another, from his person or in his presence., against 
his will, by violence or intimidation" (M::M, 1949, par 180£). The evi
dence is oompelling that t'Ho .American.soldiers, aoting in conoert, took 
property from the four persons named in Specifioa.tiona 6., 7, 9 and 11 of 
Charge II in the manner aild at the times and plaoes alleged... From the 
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testimoey of the viotims and the confessions of the a.caused the oourt f'ound 
that. tre aocused were the individuals who oommitted these offenses. The 
Boa.rd of' Review concludes that such findings a.re amply sustained by the 
evidence • 

.Assault with intent to do bodil ereus weapon 
or commit a felo Specifioations 1, ,3,4,5,8 and 10, Charo II 

An assault is an attempt or offer with unlawful foroe or violence 
to do a corporal hurt to another. To prove such assaults as are alleged 
in this oase. it must be shown (a) that the accused assaulted a oertain 
person as alleged or with a certain weapon or instrument; and (b) facts 
and circumstances indicating the existence at the time of the assault of 
the specific intent of the accused to commit a felony as alleged or facts 
and circumstances indicating that tm weapon or instnunent was used in a 
manner likely to produce death or great bodily harm (M::M 1949, par. 180k, 
1). Each of the specifications now under discussion properly alleges en 
assault, either with intent to commit a £eloey., or with intent to do 
bodily harm with a dangerous weapon. The unoontroverted evidence shows 
that the aoo•lSed jointly assaul-t;ed the seven different people namod in 
the specifications at tre times and places and in the marmer alleged. 
The court properly could roach no other oonolusion but that of the guilt 
of the accused on these charges. 

Regarding all .Additional Charges and Specifications 

Additional Charge I and its Specification 

Both aocused stand convicted of the murder of one Munetake Mi.zoe. Tho 
only direct evidence adduced pertaining to this alleged offense shows that 
at about seven fifteen o'olock on the evening of 25 November 1948 Mizoe 
was found unconscious at a rubbish dump in a back lane on the grounds of 
Hokkaido Uni varsity. He was hospitalized and died two days later from a 
ttbrain wound.11 which, in the opinion of the dootor who performed the autopsy, 
may have been criminally inflicted. There is no showing that anyone SeYI 

Mi.zoe attacked, nor is there e:ny evidence as to the t:iJne ha incurred the 
injury, nor is it shown by any oompetent evidenoe that tha "brain wound" 
was the result of a criminal a.ct. Furthermore, there is no shm'ling that 
either aooused wa:S ever at the scene where Mi.zoe was found nor is there 
anything of probative value in tho confession of each accused to connect 
either of them with the instant offense. It remains to be determined, 
therefore, wlEther the evidence surrounding the proof of all other of
fenses of whioh the accused were convicted furnishes, circumstantially• 
sufficient evidence from which it oould be legally inferred that the in-
-jury incurred by 1.fizoe, and from which ho died, was inflicted by the accused. 

' In considering the movements of the a.ooused between 7100 and 7115 
o'clock on the evening in question the evidence shows that at seven 
o'olook the aooused attempted to hold up a group of Japanese at the 
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Forestry Bureau and in so doing committed the four assaults and the murder 
alleged in Specifioations l through 4, Charge II, and in the Specification 
of Charge I, respectively. at a point which is approximately one-third of' 
a mile from the scene where Mi.zoe was found unoonsoious. Fifteen minutes 
later (7al5 p.m.), which was approximately tre same time that Mizoe was 
discovered, the aooused were shown to be on the B:>kkaido University grounds 
assaulting and robbing Dr. Saburo (Speo 5, Chg. II). at a point approximately 
one-quarter of a mile from the scene where Mizoe was found. The evidenoe 
also shovrs that the accused left the Forestry Bureau and traveled in a 
westerly direction where they enoountered a dog on a chain. Considering 
the route thus taken by accused they necessarily traveled at least three
fourths of a mile in reaching the scene of the assault upon Doctor Saburo. 
The maps of the City of Sapporo. introduced by the prosecution and on whioh 
the prosecution witnesses marked the various locations where the alleged · 
offenses were committed. present a general pattern of the probable routes 
of travel followed by the accused in the course of their brutal assaults. 
Except for the accused's account of their travel as given in their con
fessions there is no evidence to show what route they followed or whether 
they passed the rubbish dump where Mizoe was found, and their account does 
not indicate that they were at or in close proximity to that location. In 
their confession they trace their steps from the point of the initial as
saults westward to a Japanese house where the accused Seevers bec8.lllB en
tangled in a dog ohain and thenoe northeast aoross some railroad traoks 
until they entered a "park area" (the grounds of :&kkaido University) where 
the assault on Dr. Saburo took plaoe. By charting the route so described 
on the above-mentioned maps, vague as it is, we find it impossible to 
determine, with any degree of certainty, what route was followed. by the ac
cused from the Japanese house to the Hokkaido University grounds. It is ob
vious from a study ?f the maps that the accused could have followed any 
number of routes thereto, one of which could have passed the point where 
Mi.zoe was folllld. A conclusion that under these circumstanoes the aocused 
had taken the route along which Mizee was found, thus giving rise to the 
inferenoe that the aooused• in view of their general criminal conduct 
that evening, inflicted the injury from which he died, would neoeesarily be 
based on mere speculation, suspicion and surmise (CM 277983, Robinson, 51 
BR 282; CM 312356, Preater. 62 BR 141, and oases therein cited). In the 
absence of e:ny substantial inoriminating evidence connecting the accused: 
to the instant offense we approaoh the oonclusion that the record of trial 
does not legally support tm inference that the accused murdered U:i.zoe as 
oha.rged. 

Although the injured Mizee we.a found at seven fifteen p.m., there is 
no evidence which tends to show when he inourred his injuries or to shaw 
hovr long be may have lain unconscious at the rubbish dump. To logicize 
upon all the evidence,, we find the accused oommitting crimes at seven 
o'clock in one place, traveling thence on toot in various direotions. being 
impeded by a dog and a chain. crossing a canal and railroad traoks, all 
in darkness with snow underfoot; and then committing an assault, where a 
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pistol was broken, ell within about fifteen minutes and at a place three
quarters of a mile a:na.y from the starting point. Under the ciroum.stanoes. 
it is doubtful that aooused would have had the. time or opportunity to stop 
and assault yet another victim. These facts do not exclude every reason
able hypothesis except that of tm guilt of the accused. 

It is significant that in their ~on.fessions the aocused corroborate 
all the evidence adduoed by the prosecution in support of the charges ex
oept as to an assault or other incident at the place where the injured 
Mi.zoe was found. They do not mention any suoh an incident. 

"*** Where the prosecution relies solely on aooused's admissions 
or confessions to oonnect him with the oommission of a crime it 
is bound by accused's statements considered in tmir wlx>le et'feot 
and the jury is not at liberty to reject or disbelieve too self
serving statements while acoeptinc; tho disserving statements 
therein unless there is other evidence in the oase tending to render 
the self-serving statements questionable, doubtful or inconsisteat.
***" (CM 319168, Poe, 68 BR 141,166, and oases therein citedJ C?il 
324824, De Gonia, 73 BR 409). 

A study of the statements of the accused reveals that each accused 
admits committing certain crimes charged at places one quarter to one half 
a mile from the area where :Mi.zoe was injured. The statemontc also show 
that the accused went directly from a Japanese house west or the Forestry 
Bureau to a "park area11 where. Dr. Saburo was assaulted. We cannot, by any 
stretch of connotation or Jvperbole, connect a "park area" with the "rubbish 
dump" near whioh Mi.zoe was found. In view of the roregoii::.g, tho Board is 
constrained to hold that the record of trial is legally insufficient to 
support the findings as to Additional Charge I and its specification• 

.Additional Charges II and III and Specifications thereunder 

Ee.ch accused was convicted by the court of certain esoapes from con
finement. Competent evidence shows that aocused were properly confined, 
and that each escaped from suoh confinement without proper release as 
alleged. The proof sustains the findings of the court. 

6. On behalf of the accused Aild.ns, :rrir. lee Cope, Attorney at law, 
appeared before the Board S)f Reviow • made oral argument and filed a brief. 
Ur. C. William O'Neill, attorney for accused Seevers, also appeared before 
the Board and pres·ented oral argument. The Board has carefully considered 
all points covered in the brief and arguments. 

7. Department of the .Army reoords shovr that accused .Aikins is 
twenty-two years of age, was inducted into the Arttry on 19 February 1946 
and has served in tre .Army cor.tinuously sinoe that date. 
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Department of the n:m:, records also shmv the.t accused Seevers is 
twenty-two yea.rs of age. was inducted into the J..rmy on 28 January 1946, 
and has served in the Aro.y continuously sinoe that date. 

8. The court was legally constituted and bad jurisdiction over the 
persons and of the offenses. No errors injuriously affecting the sub-
stantial rights of the a.ocused were oolIII:litted during the trial. The Board 
of Review is of tm opinion that the record of' trial is legally insufficient 
to support the findings of' guilty of the Specification of Additional Charge 
I and .Additional Charge I, legally sufficient to support the findings of 
guilty of all other cr.a.rges and specifications and the sentences and to 
warrant confirmation thereof. A sentence to death or imprisonment for 
life is mandatory upon conviction of premeditated murder in violation of' 
.Article of War 92. 



DEPARTMENT OF '1'1£ llLY 
0ffioe of The Judge Advocate General 

Washington 25, D. c.· 

CSJAGU CM 337089 

UNITED STATES 7th mFANTRY DIVISION 

v. 
Trial by G.C.!..f• ., convened at 

Recruit VIRGIL L. AIKINS., Sapporo, Hokkaido, Japan, 
RA 37894501, Company A., 187th 19-26 April 1949. Each: Death 
Glider In.fantry Regiment, and 
Corporal HAROLD F. SEEVERS, RA 
45030260, Company B, 187th 
Glider Infantry Regiment 

· Opinion of the Judicial Council 
Harbaugh, Brown and 1lickelwait 

Officerc of The Judge Advocate General's Corps 

l. I\u·suant to Article of ~iar 50d(l) the record of tri~l by general 
court-rnertial and the opinion of the Board of P..eview in the case of the 
soldiers named e.bove have been submitted to the Judicial Council which 
submits this its opinion to The Judge Advocate General. 

2. Upon common tri e.l by genere..l court-me.rtia.l both accused pleaded 
not guilty to, and were toi.md guilty of, thefollowir.g offenses, alleged 
to have been co::nmitted joir:i.tly at Snpporo, Je,pa.n, on or about 25 November 
1948: the premeditated murders of Takeo Shimo (Specification, Charge I) 
and 11--:.uneteke Mizee (Specification, Additional Charge I)., both in viols.tion 
of Article of War 92; robberies of Hijime Furuta., Junichiro Samejima, 
lJitsuo Ogata and Takeshi Hongo (Specifications 6., 7, 9 and 11., Charge II); 
assaults with intent to rob upon Kishimoto Saburo and Zenkichi Kurokawe 
(Specifications 5 end 10, Charge II); assaults with intent to do bodily 
harm with a dangerous weapon, a pistol, upon Shigeru Sasaki., Shizue Takahashi, 
Hasamitsu Yagihashi and Shinji Sugawa.rs. (Specifications 1, 2, 3, and 4, 
Charge II) and assault with intent to do bodily harm upon Kiyoshi Kasegawa 
(Specification 8, Charge II), all in vioh.tion of Article of Viar 93. 

Both ~ccused ~lso plended not r,uilty to, and were f,otm.d guilty of, 
individual escapes from confiner.tent at Camp Crawford, Japan, as follows: 
Aikins on or about 9 N.:arch and 28 March.1949 (Specifications 1 and 2., 
Additional Charge II), and Seevers on or about 25 March 1949 (Specification, 
Additional Charge III), all in violation of Article of War 69. 

No evidence of any previous convictions was introduced as to either 
accused. Each accused was sentenced to be put to death in such manner a.s 
proper authority might direct, all the meniliers of the court present at the 
time the vote v;as taken concurring in the sentences. The reviewing authori~ 
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approved the sentences and forwarded the record of trial for action under 
Article of War 48. The Board of Review is of the opinion that the record 
of trial is legally insufficient to support the findings of guilty of 
Addition&! Charge I and its Specification (joint premeditated murder of 
Muneteke 1uzoe) and legally sufficient to support the findings of guilty 
of all other charges and specifications and the sentences and to warrant 
confirmation thereof. 

3. Evidence. 

The evidence is reviewed at length in the opinion of the Board of 
Review. In support of Charges I a.nd II and their specifications, it 
shows in summary that just before 7 o'olock on Thanksgiving night. 26 
November 1948. an American soldier about six feet tall and a soldier 
who spoke English. about five feet seven inches tall. both armed with 
pistols. accosted a group of employees of the Japanese Forestry Bureau. 
(The record shows that Aikins is six feet, one and one-half inches tall. 
and one witness testified that Seevers resembles his assailant. who was 
about five feet, six inches in height.) The five Japanese 1n the group, 
which included the deceased, Takeo Shimo. were engaged in towing a dis
abled truck. The taller soldier pointed his pistol at Sasaki and 
Yagihashi. and the shorter soldier pressed his pistol against Takahashi. 
"r.hen the three fled in fright. the tall soldier pursued, firing his 
pistol. At least four shots were fired during the attack. Apprehensive 
of the obvious danger. Sugawa.ra tried to escape, but the tall assailant 
struck him on the head with his pistol and fired it again. 

Left alone in the cab of the towed truok by Sasaki and Takahashi, the 
deceased attempted to leave. but the smaller soldier seized him as he 
reached the ground. and another shot was fired. Shortly thereafter the 
deceased was found Equatting in a pool of blood near the disabled truck. 
He died wi.thin a short time from bruises of the small bra.in accompanied 
by comminuted basal fractures, ca.used by a shot in the head. 

At 7115 o'clock on the same evening. near the Hokkaido Imperial 
University Library. about a half a. mile frcm the Forestry Bureau. a short 
American soldier pointed his pistol at Dr. Kishimoto Saburo and demanded 
money. A tall soldier seized the doctor frcm behind and the two soldiers 
took his wallet and watch. Upon his failure to produce a fotm.te.in pen 
when requested. the tall one beat him with his pistol. causing him to · 
lose the sight of one eye and all olfactory powers. 

Between 7110 and 7130 p.m., on the Hokkaido University Campus. one 
tall and one short American soldier accosted Hajime Furuta with pistols. 
On their demand. he. handed them his wallet containing about 230 yen. The 
tall soldier covered Furuta' s eyes .from behind and the victim was forced 
to surrender his watoh to his assailants. 
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About 7130 p.m., two American soldiers, one tall, one short, 
approached Junichiro Samejima, as he passed through the entrance to 
the University, and asked him for money. He gave them 640 yen, but 
they demanded more. The shorter soldier searched Samejima.1 s pockets 
and removed some personal articles. 'When the victim failed to produce 
a watch, the talla~ soldier beat him on the head nth his pistol. 

Two soldiers, one about six feet and the other about five feet 
seven inches in height, stopped Kiyoshi Hasegawa on his bicycle iri the 
city of Sapporo shortly before 8 p.m. Although a blow on the chest 
tailed to frustrate his attempt to escape at first, the soldiers quickly 
caught him and subjected him to a pistol beating. 

Around 8 p.m., a tall .American soldier pointed his pistol at Mitsuo 
Ogata and Miss Kimi Nishimura, who were en route to the Sapporo railroad 
station, and demanded money. Kimi fled, but this soldier and a short 
American soldier held their pistols against Ogata, who surrendered 650 
yen to the short one. 

About 8115 p.m. two American soldiers., one tall and one short., 
seeking money., stopped Zenki.chi Kurokawa on a city street, and the 
shorter soldier proceeded to shoot him through the right eye w1 th his 
pistol. 

Finally, around 8130 p.m., on another street, a short American 
soldier pulled Takeshi Hongo from.his bicycle and locked his legs aro,md 
the victim's stomach. Covering Hongo with their pistols, this soldier 
and a tall American soldier took a ci'garette lighter from his pocket. 
When Hongo tried to exp le.in that he had no money., the short soldier struck 
him on the head with his pistol. 

The evidenoe in support of Additional Charge I and its Specification 
is substantially as follows1 At about 7115 p.m. on 25 November 1948, 
Yutaka Tyoguchi discovered a man lying in a back lane by the rubbish 
dump in the Hokkaido University grounds, almost a quarter of a mile 
soutlmest of the scene of the assault upon Dr. Kishimoto Saburo. Toyoguchi 
called to the man but he merely groaned and made no reply. The man, 
identified as M.inetake Mizoe, was found to be unconscious and was removed 
to the University hospital, where he was committed to the care of a 
physician. Medical testimony showed that Mizoe had received a brain 
injury, due to strong external pressure. As a result of the injury., 
Mizoe died at 3 p.m. on 27 November 1948. An autopsy., performed two 
days later by a Japanese physician, showed that the cause of death was 
brain bruise on the left hemisphere due to blows from a blunt, hard 
instrument. The physician testified that Mizoe' s assailant must have 
been tall by Japanese standards, as the wounds.were in the center or 
the top ot the head. 
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Hith respect to the fo::-egoing charges and specificetions, the record 
further shows that between 8130 and 9 o'clock on the evening of 25 NovBmber, 
the two accused visited the hot~ of Aikins' girl friend, Toshiko Sakuma, 
and Seevers gave her father a cigarette lighter similar to that taken from 
Hongo. On the following day a pistol spring and spring plug were found 
at the scene of the attack upon Dr. Saburo. On 27 November, Toshiko 
discovered in her house two pistols, similar to those of the United States 
Army and to a weapon which Aikins previously had brought to her house. 
A day or so later, at Toshiko's request, her mother threw the tv,o pistols 
in the river from where they were later recovered by Criminal Investigation 
Division agents. One of the pistols so recovered lacked a spring and 
spring plug. 

Over objections by the defense that they were involuntary, and 
after testimony on the issue,including that of Seevers, discussed.under 
paragraph 4 below, pretrial sworn statements by each accused were admitted 
in evidence against their respective makers. 

In his statement, dated 18 January 1949, Seevers said he had been 
drinking Japanese "nikki" v.hiskey a.nd smoking marihuana cigarettes on 
25 November 1948. 'Vinile they were drinking at the enlisted men's club 
at Sapporo., Aikins suggested that they hold up some Japanese for money. 
Seevers at first declined, but as he was becoming aggressive, set out 
with his companion. He vaguely remembered a.n attempt to hold up some 
Japanese in trucks, during which Aikins fired four shots and Seevers one. 
They fled from the scene to a house where "a dog on a chain got te:ngled 
aroun~" Seevers' legs. His pistol and later AiY.ins' pistol went off again. 
They proceeded on to a "park area" where they committed three or four 
assaults. Seevers removed money and otper items from men's pockets but 
struck only one man with his pistol. The spring and barrel bushing plug 
of his pistol were lost somewhere in the "park area" during one of Aikins' 
assaults. The two switched guns a.nd Seevers retained the "broken" weapon. 
They continued on for several blocks a.nd committed another series of 
assaults. Aikins fired at one man. They left the pistols at the home of 
Aikins' girl friend. 

In his statement, dated 7 February 1949, Aikins declared that 
after drinking beer with Seevers a.nd others all afternoon until 7 p.m. on 
25 November 1948, Seevers and he "decided to go a.nd get sane money". He 
could not say whose idea it was. They came upon three ,or four Japanese 
in trucks. Seevers went "behind the truck"and Aikins went "up to the 
front and chased one fellow". Seevers shot one or the Japanese and .ilk:ins 
"started to shoot" at another who was fleeing. They proceeded on to where 
they shot a barking dog and then past the railroad tracks into the 
"University grotm.d," where they assaulted another Japanese. Thqy moved 
on through the "grolm.d" toward Main Street, where they came upon a man 
on whom Aikins "got the strangle hold.• Seevers searohed him and both 
accused hit him. Since he did not move, they: dragged him some twenty 
feet oft the road. Continuing across the streetcar tracks, they met a 
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boy and a girl. Aikins "caught" the boy.Near a small canal, Seevers 
SW1.m.g at a Japanese on a bicycle and miesed him, so Aikins upset him. 
They turned left and followed the railroad tracks for about a block and 
assaulted another Japanese. Arter they had gone one block north and 
another northeast. Seevers shot two Japanese men. Seevers next caught 
hold of a Japanese on a bicyole and the two fell• with the bicycle on 
top of them. The accused left their pistols at Aikins' girl friend's 
house. 

The evidenoe in support of Additional Charges II and III and their 
Specifications shows substantially that Aikins was duly confined in the 
Post Stockade at Camp Crawford. Japan. on 9 February 1949 aIJd was missing 
on 9 March, on which date he was later returned to confinement. He was 
again mis~ing on 28 March and was reconfined the next day. Seevers was 
duly confined in the same place on 19 January 1949 and was missing on 25 
March. He was reconfined on 27 March. 

The defense introduced no evidence on the meritso 

4. Discussion. 

Unsworn charges. - The Judicial Council concurs with the Boa.rd 
of Review in its opinion that the pretrial procedural error in the failure 
to sign and swear to Additional Charge I and its ·specification. and 
Additional Charge II and Specification 1 thereof, in the absence of 
objection by either accused. did not injuriously affect their substantial 
rights (CM 310246• Simpson, 61 BR 225, 227; see Humphrey, Warden v. Smith, 
336 u.s. 695 (1949)). 

Jurisdiction.- The Council is likewise in accord ~~th the opinion 
of the Board of Review that the general court-martial h1:.d jurisdiction to 
try the accused for the offenses charged against them. The continuity of 
their military service from the time of the alleged offenses to the time 
of trial was not interrupted by their intervening discharge for the 
convenience of the Government in order to reenlist and their reenlistment, 
both accomplished prior to the expiration of their original enlistment 
terms (CM 212084, Johnson. 10 BR 213, 217, l Bull. JAG 13). The case of•the instant accused is clearly distinguishable from United States ex rel. 
Hirshberg v. Cooke, 336 U.S. 210 (1949), wherein the petitioner's di~charge 
became effective after the expiration of his term of enlistment and was 
not for the purpose of reenlistment. ::.roreover, even' assuming arguendo 
that there was a r.:or eritary hiatus in their military service, it is implicit 
in this _case that tho accused were, during such hiatus, persons accompanying 
the armies without the territorial jurisdiction of the United states and thus 
subject to military lavr under Article of rlar 2d (Grewe- v. Fre.nce, 75 F. Supp. 
433 (DC ED r:ia, 1948); Perlstein v. United States, lEl F. 2d 167 (CCA ,3. 1945) 
cert. dism•.328 U.S. 822 (1945)). ,.'hen, as in this case, the soldier's 
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discharge from the military service does not interrupt his status as a 
person subject to military law. the discharge does not terminate court
martial jurisdiction over him for offenses conmitted prior thereto (UC1J 
1949. par 10, p. 10). Finally. the murders. robberies and aggravated 
assaults allegedly connnitted by the accused, soldiers of a power in 
hostile occupation, upon inhabitants of the occupied territory, were 
violations of the laws of war• and their perpetrators were by the law 
of we.r subject to trial by military tribUilals and thus by genera.I court
martial (.All 12; ~~ 318380, Yabusaki. 67 BR 266, 6 Bull. JAG 117; CM 302791, 
Kaukoreit, 59 BR 7, 5 Bull. JAG 264). No question as to jurisdiction 
to try the accused for their escapes from confinement is presented• as 
these offenses were cOlmllitted during their current enlistments. 

Testimony of Toshiko Sakuma. - The Council is in agreement 
with the conclusion of the Board of Review that under the applicable 
Japanese law no valid marriage existed between Toshiko Sakuma and Aikins, 
and that therefore she was a competent witnese against him and her testimony 
was properly received. 

Admissibility of Confessions. 

a. Seevers. - Over objection by the defense that it was 
involuntary. Seevers• pretrial sworn confession was admitted in evidence 
(Pros Ex 1; R 264). Seevers took the stand for the limited purpose of 
testifying in support of the objection (R 247-248). He testified in 
substance that Criminal Investigation Division Agent Matteson and another 
agent picked him up about midnight on 17. January 1949 when he was in bed. 
Without having been warned as to his rights tm.der the 24th Article of War, 
he was questioned at the Grand Hotel in Sapporo until 3 or 4 a.m. on 18 
January. He was then taken to the Miiitary Police Station and allowed to 
sleep for about an hour on a bench in a cold cell (R 249, 255). Between 
10 a.m. 8.Il.d noon, Agents Spradlin and Holder visited Seevers• cell. Spradlin 
said they had been out hmiting for guns and "They'll pray for you at Sugamo 
Prison*** your mother will be praying for you." A few questions were 
asked at this time (R 249), but Seevers was not warned of his rights. From 
between 1 end 2 p.m. to 5 p.m. on the same day, he wa.s questioned by the 
agents in the Criminal Investigation Division room in the Grand Hotel. At 
this time he was read the 24th Article of War, but it was not explained 
to him, and even at the time of the trial he did not fully understand it. 
Matteson told him he would be brought back after chow and "kept until I 
made a statement and it would help me." (R 250-251). 

After the evening meal, Seevers was brought back to the hotel 
room, questioned by Matteson and another agent and shown a map indicating 
"incidents that I was supposed to participate in." He was not warned or 
reminded of his rights prior to this questioning, which lasted about an 
hour and a half. The agents gave him unsolicited cigarettes, hamburgers, 
_whiskey and coke (R 250-251. 256) • He was told that if he made a statement 
and wrote it down. "it would help me a lot in the trial if' it ever come to 
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trial." He was not warned or his rights just prior to m.aldng the 
· statement a.nd the only reason he me.de it was that the agent told him. 
he would stay there until he did. Matteson directed him to write 
whatever he told him to and •it would help me in the end it I ever got 
oourt-martialed.• He did not tell Matteson 'What should go into the 
stJtement (R 255). _Matteson dictated the statement to Seevers. whose 
condition at the time was "sort of hazy.• con.f'used. seared and tired 
from lack of sleep. He did not realize what he was writing (R 261• 255). 
He was not told about the first part of the form on the statement con
cerning the 24th Article of War. and paid no attention to it (R 253). 
He was heckled considerably by the agents in the hotel room (R 257). 

On the following ·day (19 January) Spradlin told Seevers that he 
(Seevers) "would make a tour8 (R 251). Spradlin saida "You and I and 
CID Agent O'Leary will go around to the scene to the incidents and you 
will go with us and see if you can recollect any of those places.• 
Seevers had no choice in the matter of making the tour. "They was the 
boss." (R 252). 

Criminal Investigation Agent Herbert F. Spradlin. called by the 
defense. testified that his first contact ~th Seevers was between 1 and 
3 a.m •• 18 January 1949, at the Grand Hotel. Sapporo. Prior to questioning 
Seevers. Spradlin first asked him if he knew his rights under the 24th 
Article of War, to which Seevers replied that he did. Spradlin proceeded 
to read and explain the Article to him. with particular stress on incrimination 
and degradation. He told Seevers that he did not have to make e.ny- statement 
that would degrade him or "make him seem less in the eyes of his fellow 
ma.nu or any statement whatsoever. but that if he did make one, it could be 
used for or against him in a court-martial (R 242-243). Agents Ellsworth 
w. Matteson and John c. 01 Leary both testified for the prosecution that 
this initial questioning lasted only about a half an hour (R 221. 224.238). 
O'Leary and Spradlin testified that during the interrogation no premises 
were made to Seevers (R 239, 244) and he was not offered 'Whiskey. Accord-
ing to O'Leary. Seevers may have been offered coffee, coca-cola or cigarettes 
and, as a normal procedure. sandwiches. ,He was not told that if he "came 
olean• he would be better off (R 225, 239, 241). Spradlin did not offer 
him beer. coffee. cooa-oola. cigarettes or food. Seevers made a statement 
at that time. which was not recorded, to Spradlin's knowledge (R 244). 

Attar Seevers' confinement in the Military Police Station sometime 
after 2 a.m., following the initial questioning, neither O'Leary nor 
Spradlin. no~ to their knowledge arry other agent. visited him (R 241,· 
244. 246). All three agents denied that Seevers was told they would 
pray for him. 01 Leary and Spradlin denied heckling him (R 225, 241• 246) • 
.\ocording to Matteson and O'Leary, his confinement was merely for the 
purpose of holding him pending investigation (R 226. 239). 

Matteson and Spradlin testified that Seevers returned to the Criminal 
Investigation Division room in the Grand Hotel around 3 p.m •• 18 January 
(R 224, 245). Spradlin showed Seevers a statement made by his girl friend 
and later he was questioned further (R 232, 244-245). Spradlin reminded 
a.ud again wam.ed him of his rights under the 24th Article of War (R 220. 
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232, 245) :Matteson testified that after Seevers was questioned for 
about a halt an hour he decided to make a written statement. Prior to 
writing it, he voltmtarily gave Matteson the information contained in 
the statement (R 222, 224). Matteson stated that he also warned Seevers 
of his rights (R 223-224, 240), and that Seevers quite understood that 
a:tlY statement he made would probably be used against him in a court
martial (R 223). No undue influence was exerted to force Seevers to 
make a statement, nor was he offered 9.?rJ reward or promised any immunity 
(R 220, 232). . 

Seevers did not make his statement immediately following the question
ing on the afternoon of 18 January. Although, according to Matteson, he 
may have beg'lm. writing it about 4130 p.M. (R 224), O'Leary end Spradlin 
testified that he indicated that after his evening meal h~ would tell the 
agents everything that had happened on the night of 25 NoVember 1948. 
Immediately after supper Seevers returned and, after Spradlin again warned 
him of his rights, he was turther questioned for about an hour or an 
hour and a half (R 238, 240, 245). After the reading and explanation of 
his rights, Seevers stated, in response to a question, that he understood 
them (R 223, 239). During the two periods of questioning, Matteson gave 
him cigarettes, and possibly offered him. coca-cola end coffee, but no beer 
or whiskey (R 222). Seevers wrote the statement in longhand him.self• with• 
out the help of Matteson or the other agents (R 223, 227). 

Matteson positively and categorically denied that he dictated the 
statement to Seevers or told him what to include in it, or even suggested 
any phrases to him, but admitted that he might have suggested that he 
use the (enlisted men's) club as a starting point (R 263-264). When 
Seevers came to him just before making the statem.ent, he showed no signs 
of mistreatment. He was sober end there was no smell ot liquor on his 
breath (R 226). Matteson himself administered a final warning to Seevors. 
just before he ma.de the statement, that he did not have to make a state
ment, and that if he did, it might be ·used against him (R 220. 227). 
Matteson and O•Leary testified that the statement was entirely voluntary 
(R 220, 232). _According to Matteson, Seevers was quite anxious to make 
it (R 220) • 

Captain Harold E. Du.£fy testified that at about 11135 p.m. on 18 
January, .Matteson and O'Leary brought Seevers, who was not handcuffed., 
to him. Duffy asked Seevers if he had been read and understood the 24th 
Article of War, to which he replied in the affirmative (R 258, 260-261). 
Dutt:y then read to him the introductory paragraph of the statement regarding 
his rights under the 24th Article of War (R 258-259). After taking the 
oath Seevers did not object or hesitate when, at about 11155 p.m., he 
signed the statement. He was neat, clean and well shaven at the time, 
and did not appear to be tired. "He seemed rather calm and collected." 
Du£fy did not smell liquor on his breath and believed him. sober (R 260-261). 

Immediately after the ma.king of the statement, according to O•Leary, 
Spradlin asked Seevers if he would accompany them the following day, 19 
January, and point out the scenes of the incidents in question. (R 240). 
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Spradlin testified, havrever, that the request was not made until he 
(Spradlin) made it on the aftemoon of the 19th {R 246) • They were 
looking at a map of the territory covered by the incidf9llts and Spradlin 
asked Seevers if he would accompany him and O'Leary over the route and 
see if he could recall any of them. Seevers agreed to acoom.pany them. 
Spradlin did not tell him. that he did not have to go if' he did not want 
to, but did not promise or offer e:r:q benefit if he would go, nor was he 
required to coerce Seevers into agreeing {R 247). O'Lea.r, testified that 
Seevers .was not questioned at all or advised of his rights immediately 
prior to the tour. They ms.y have giTen him "a. cigarette or so." The 
reason they did not advise him that he did not ha.Te to make the tour, 
was that they belieTed that this was understood when he wa.s advised of 
his rights prior to making his statement (R 235-237). 

O'Leary testified that on the aftemoon of the 19th, he, Spradlin 
and a. Japanese policeman accompanied Seevers on a. tour of the territory 
covered by the incidents, and Seevers was asked to point out the places 
where they had occurred. It was "strictly voluntarytt on SeeTers' part 
(R 23i, 235). At no time during the tour did O'Leary advise him. th&t 
anything he might say would be held against him.. 'When they a.rrived at 
the various soenes of ~e incidents, the agf9llts did not identify them. as 
such to Seevers (R 236) • 

.lf'ter the law member nerruled the defense objection to evidence of' 
this tour on the ground that Seevers' statements in connection therewith 
were involl.m.ta.ry (R 264), O'Leary was permitted to testify as to the details 
of the tour and Seevers' pl'$trial corroboration en route of certain state
ments in his confession (R 265-257). 

Two officers of' Seevers' 0001pa.ny. First Lieutenants Lynn C. Shelton 
a.nd Harold F. La.couture, testified in effect that at about 6 p.m.. on 19 
January. Spradlin and·O'Leary returned Seevers to the ccmpaey and turned 
over his sworn statement to them (R 22, 27). When they read it they were 
surprised that a corporal with Seevers• good re.cord ~s in trouble (R 23• 
28). Without warning him of his rights because, a.a his caapa.ny officers. 
the1 were interested in his welfare and in protecting him, they showed him 
the statement ~nd asked him if he had been coerced or intimidated into 
making it. Seevers replied in the negative and stated that it was voltmtary 
on his part. His response to inquiries as to its truth was in the a.ff'irma.tiTe 
(R 23, 24, 28). Lieutenant Laoouture testified that these statements were 
made in the presence of the agents. Seevers at first stated he attempted 
suicide, but later, realizing that the Criminal Investigation Division 
people were friendly - "good Joes" -. ha told them the story(~ 28, 30). 
Seevers also stated that the incidents referred to in the statement were 
"kind of hazy to him" and were written "as best he oan rememb_er". (R 31) 
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It thus appears that Seevers' testimony as to the manner in which 
his statement was obtained was rebutted by the testimony or the three 
agents., one of 'Whom testified for the defense., and the three Arrirf officers. 
The three agents were in substantial agreement on matters relating to the 
vital issue of the volmitariness of Seevers' statement. The disagreement 
among them as to whether Seevers commenced 'TI'iting the statement in the 
a.f'ternoon or evening of 18 January and llhether Spradlin requested him 
on the 18th or 19th to go on the tour., does not affect materially the 
force of their testimony on that issue. 

The defense argued emphatically that testimony as to the tour and 
Seevers' statements during its course was inadmissible because he was 
not a.gain warned of his rights under the 24th Article of War just prior 
to the tour. The law member admitted the testimony on the_ ground that 
the evidence sh01'8d Seevers had been adequately advised as to his rights 
on the preceding day., permitting the reasonable inference that he was 
still aware of them {R 237-238). The Comicil is of the opinion that the 
la.w member's ruling was proper. Prosecution witnesses established that 
Seevers was advised ot his rights Ullder the Article on three separate 
occasions on the da.y preceding the tour., that on the first occasion the 
Article was explained as well as read to him., and that on the third 
occasion., just prior to ma.king his statement., he indicated that he under-
stood those rights. l'here is no evidence in the record suggesting that 
the advice to Seevers.was not broad enough to encompass all types of 
statements. and the inference is clear that it was. Moreover., the prosecution's 
evidence shows affirmatively that Seevers' participation in the tour was 
volmitary. A proper warning of rights mider the 24th Article of Viar may 
be deemed to continue effective for a reasonable time.,_in the absence of 
subsequent circumstances tending to neutralize its effect. That the warn-
ing was not given immediately prior to the statements.does not affect 
their admissibility (CM 230070., Henry. 17 BR 291., 296; CM 282058., Owens., 
54 BR 305., 316). The same reasoning applies to Seevers' statements to 
his ccmpany officers., on the day following the warnings_as to his rights., 
to the effect that his confession was the truth., volmitarily told. 

The Comicil is of the opinion that the court's resolution against 
Seevers of the conflict in evidence as to the voltmtariness of his con
fession and of his statements in connection.with the tour, is fully 
justified by the record and should not be disturbed. 

b. Aikins. - The defense also objected to the admission in 
evidence of Aikins' pretrial sworn confession (Pros Ex 18) on the ground 
of improper inducement by a Ciminal Investigation Division agent. The 
defense called no witnesses in support of its objection but subjected the 
prosecution's witnesses to vigorous cross-examination. 

In support of the admissibility of this confession it was shown that 
Agents Matteson and Spradlin met Aikins at Yokohoma., the port to which he 
had been returned_from the United Sta.tea., on 5 ;February 1949. He was 
escorted to Sapporo where he arrived on the morning of 7 February. Prior 
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to reaching Sapporo, Matteson and Spradlin did not interrogate Aikins 
concerning the offenses here involved because they feared that he might 
attempt to escape if the charges against him. were brought to his attention 
(R 278, 280-281). 

The interrogation which led to Aikins' confession began at about 
0900 or 1000 hours on 7 February in a room of the Grand Hotel in the 
presence of Agents O'Leary, Spradlin and Matteson (R 270, 272, 276, 278, 
281). After Aikins arrived at the hotel room, Agent Spradlin read 
Article of War 24 to him. and explained that he did not have to make any 
statement whatsoever and that any statement he made could be used against 
him. Aikins acknowledged that he mderstood his rights (R 271, 276, 279). 
Both O'Leary and Spradlin testified that no one exerted any 1mdue influence 
to obtain the confession or offered Aikins-any reward or promise of 
inmnmity in their presence (R 270, 271, 276-277). 01 Leary testified 
that no one commented to Aikins that a statement would help him (R 271). 
Spradlin, however, testified that he le.f't the room at various time_s after 
Aikins began to write his confesdon (R 277), and Matteson, who conducted 
the interrogation (R 272, 277), acknowledged that he "lllAy have been alone 
with .Aikins for a short time (R 280). Arter Spradlin had warned Aikins 
of his rights under Article of War 24, Matteson read him. the confession 
prepared by Seevers and the statement obtained from Toshiko Sakuma (R 282). 
This discussion lasted a relatively short time, during the course ot which 
Matteson asked Aikins if he would make a sworn statement. He advised 
Aikins that he was not required to make a sworn statement end that any 
sworn statement could be used against him (R 281-282) • .Anything less 
than a sworn statement, in Matteson' s opinion, was merely an "interview" 
(R 285). The record shows the following colloquy with respect to the 
circumstances preceding the accused's statement, 

"Q, Did you show the accused Aikins an.y statements made by 
other people prior to his making his ste.tement? 

A W"e did not show him a statement but I distinctly 
remember that I read Seevers statement to him. 

"~ Did you show him. or read him any other statements? 
A I think I read him his girl friend's statement too. 

* * • 
"Q rudyou or Agent Spradlin in your presence or anyone 

else in your presence tell the accused that he might 
as well go ahead and make his statement, we have 
sufficient goods on you? 

A No, I hardly think we did that. 

"Q " Did you use any other inuendos or words similar to that? 
A I may have suggested to Aikins that he make a statement , 

for the purpose of clarifying his position. I may have 
said something along that line. 
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"Q Did you or anyone in your presence tell the accused 
Aikins that if he ma.de a statement things would be 
lighter on him? 

A. No., I'm sure we didn't say anything like that. 

"Q Did you tell him that any statement that he might make 
would help him in any way? 

A. I think we explained, I did. I'm quite sure that I 
explained it would clarify his position if he would 
state what his role in it was. 

"Q That if he made a statement to clarify his role, it 
would help? 

A. We had two -statements against him right there and it 
would be to his benefit to clarify his position." (R 282) 

Aikins then agreed to make a. sworn statement and proceeded to reduce 
it to writing (R 211; 278., 281). His first efforts did not satisfy 
Matteson and the latter prevailed upon him to begin again (R 281, 282., 
283). Late that afternoon Aikins was brought before First Lieutenant 
Clyde W. Hoff for the purpose of swearing to the statement. Lieutenant 
Hoff asked him whether the 24th Article of~War had been read and explained 
to him. Aikins replied in the affirmativeJ nevertheless Hoff again read 
snd explained the Article. Aikins then signed the statement freely., 
voltm.ta.rily end w.t thout tmdue influence or offer of imntmity (R 288). 

The only circumstance shown by the record which raises any issue as 
to the voluntary character of Aikins' confeesion is contained in Matteson' s 
testimony. 

Matteson' s misinformed advice regarding sworn statements, tending to 
create the impression that only a sworn statement could be used as evidence 
against Aikins, is not considered prejudicial because before Aikins was 
first interrogated he was properly warned by Spradlin and further because 
Aikins' statement was in fact sworn. Consequently it camiot be said that 
he ma.de his confession under a:ny misapprehension that it could not be used 
against him. 

Of more serious consequence is the question of possible intimation by 
Matteson that the ~g of a. statement might be or some bmefit to the 
accused. 

It appears uncontradicted that Matteson told ilkins that a sj;a.tement 
by him would clarify his role in the events narrated by Seevers in the 
latter' a confession. It is not clear whether he told Aikins that such 
clarification would be of bene.fit to him, or whether he was merely arguing 
with the defense counsel and stating his personal opinion. In view o:t the 
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denial by O'Leary and Spradlin that any offer of reward or promise ot 
immi.mity had been extended to the accused., and O'Leary's testimony that 
no reference to any beneficial effect was made., the court was warranted 
in assuming that Matteson did not expressly advert to any benefit accuring 
to the accused in return for makine a confession. 

In a post-trial brief., Cotm.sel for Aikins relies on Brem v. United 
States., 168 U.S. 532 (1897) and the cases therein cited., which intimate 
that an inducement of any benefit., no matter how slight., is sufficient to 
render a confession involuntary. 

In the Bre.m case there was no showing that the accused had been 
warned of his rights against self-incrimination. While under arrest 
for murder., stripped and in irons., he was brought before a police official 
of Halifax., Nova Scotia., whose testimony reflects the followings 

''ifuen Mr. Bram came into my office., I said to him: 
'Bram, we are trying to unravel this horrible mystery.' 
I said: 'Your position is rather an awkward one. I have 
had Brown in this office and he made a statement that he 
saw you do the murder.' He said: 'He could not have seen 
me; where was he?' I said: 'fle states he was at the wheel.' 
'Well,' he said., ·'he could not see me from there.' I saids 
'Now., look here.,· Bram., I am satisfied you killed the captain 
from all I have heard from Mr. Brown. But.,' I said., 'some 
of us here think you could not have done all that crime alone. 
If you had an accomplice., you should sa.y so., and not have the 
blame of this horrible crime on your own shoulders.• He said: 
'Well., I think, and many other on board the ship think., that 
Brown is the murderer; but I don't know anything about it.' 
***There was nothing further said on that occasion." (p. 539) 

The court quoted with approval the rule stated in 3 Russell on Crimes 
(6th Ed.) 478: 

"But a confession., in order to be admissible., must be 
free and voluntary: that is., it must not be e~racted by 
any sort of threats or violence., nor obtained by any direct 
or implied promises., however slight., nor by the exertion of 
any improper influence.**_* A confession can never be 
received in evidence where the prisoner has been influenced 
by any threat or promise; for the law ca'Illlot measure the 
force of the influence used., or decide upon its effect 
upon the mind of the prisoner., and therefore excludes the 
declaration if any degree of influence has been exerted." 
(pp. 542-~43) 
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The Supreme Court in a divided opinion held Bram's equivocal admission 
to be inadmissible as a coerced confession. 

The Bram case was expressly followec in Purpura v. United States 
(CCA 4, i919J, 262 Fed 473. Although often cited by federal courts. 
the Bram case has frequently been distinguished (Martin Ve United States, 
166 'f;°2d 76 (CCA 4, 1948); United States v. Lonardo, 67 F. 2d 883 (CCA 
2, 1933), wherein the court pointed out that the Supreme Court thought 
enough of the circumstance that Bram had been stripped to mention it in 
italics; Davis v. United States (CCA 9, 1929), 32 F. 2d. 860). 

1Th.atever rnAy be the rule of the Bre.m case, the rule prescribed for 
the aCll!linistration of military justiceis that promugated by the President 
pursuant to Article of War 38 in the Manual for Courts-Martial, 1949. 
Therein it is provideda 

"A confession is not admissible i.a evidence unless 
it is affirrnAtively shown that it was voluntary.*** 
No.hard and fast rules for ietermining whether a confession 
or admission was voluntary are here prescribed. Some 
instances of coercion or unlawful influence in obtaining 
a confession or admission ares 

* * * 
115. Promises of reward or benefit, of a substantial 

nature, likely to induce a confession or admission from 
the particular accused. 11 (llCM 1949, par 127a) (Underscoring 
supplied.) -

The foregoing is a reaffirmation of a discussion in sanewhat greater 
detail contained in the Manual for Courts-Martial, 1928, wherein it was 
stated, 

"Facts indicating that a confession was induced by 
hope of benefit or fear of punishment or injury inspired 
by a person competent (or believed by the party confessing 
to be competent) to effectuate the hope or fear is, subject 
to the following observations, evidence that the confession 
was involuntary. Much depends on the nature of the benefit 
or of the punishment or injury, on the words used., and on 
the personality of the accused, and on the relations of the 
parties involved. Thus, a benefit, punishment, or injury of 
trivial importance to the accused need not be accepted as 
having induced a confession, especially where the confession 
involves a serious offenseJ causal remarks or indefinite 
expressions need not be regarded as having inspired hope or 
fear; * * *" (MCM 1928, par 114,!:) 
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In applying the foregoing rule the Board of Review has held that 
a statement to accused persons that things would be easier for them. 
if they would tell everything rendered their statements inadmissible 
(CM 261242, Willis, 40 BR 163; CM 284729, Peschiera, 55 BR 409; CM 
298315, Stevens, 68 BR 277; CM 307004, Butters, 60 BR l; CM 325329, 
Holland, 74 BR 147). On the other hand in CM 333181, Davis, 81 BR 311, 
324, the Board of Review held that an accused, charged.with larceny in 
conjunction with certain Koreans, who made a confession after having 

.been told that his accomplices were communist agents and that he shouli 
clear himself of complicity in a subversive plot, did not make an invol
untary cccfession. The Board stateda 

"In the first place accused was not threatened or compelled 
to make a statement in order to avoid prosecution for dis
loyalty*•• Similarly there is no evidence of bargaining." 

In CM 248793 Beyer, 50 BR 21, the Board of Review considered the 
admissibility of a confession obtained:from an accused who, after being 
apprised of his rights under Article of War 24,·was admonished: 

11You might as well tell the truth beca.use you are 
going __ to be tried and accused of this crime, '.9.long with 
several othera. You helped kill this man so you had 
better tell the truth. You a.re gob1g to be court-m.artialed 
and the guilty ma.n is going to suffer for this crime. If 
you are trying to protect somebody else you had better stop 
it and give us all the information you can. We are not going 
to fool arotmd here with you. We mean business. If you are 
protecting anybody you had better start protecting yourself. 
You have been accused by your comrades. They have told us 
you did this." (pp 46-47) 

The Board commented: 

"Although Captain Maffitt employed an ill-advised manner 
in his pre-trial investigation, he did not physically abuse 
the accused, unreasonably confine or restrain.them, threaten 
them with punishment, or hold out to them any hope of reward." 
(p. 47) 

Applying the test governing the admissibility of confessions in trials 
by courts-martial, the question in the instant case is whether an expression 
by a Criminal Investigation Division a.gent, to a person fully cognizant or 
his ri6hts under Article of War 24, that a statement would clarify his role 
in a series of murders, robberies, and aggravated assaults, amounts to a 
promise of such·a substantial benefit as to be likely to induce an involuntary 
confession. 
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In the opi~ion of the Council, the question cannot properly be 
answered in the affirmative. Aikins had been read the statements of 
Seevers and Toshiko, both or which incriminated him. The remark of the 
agent added nothing new; he merely called attention to a fact which 
must have been clearly evident to Aikins from the reading of the state
ments. In our opinion, the record shows affirmatively that lukins' 
confession was voluntary and properly admitted in evidence. 

Murder of Takeo Shimo. - 'fhe evidence establishes beyond question 
that pursuant to a preconcerted plan to rob Japanese at pistol point 
the tvro accused set upon a group of Japanese, which included the deceased, 
Takeo Shimo, and attempted to execute their felonious purpose. The 
accused's assaults upon three of the group caused them to flee for safety• 
.lild.ns struck a fourth victim. on the head with his pistol. At least six 
shots were fired by one or the other of the accused up to this point. 
~hen the deceased dismounted from the cab of the truck in an attempt to 
escape the scene, Seevers seized him. Another shot was fired and Shimo 
was killed. 

Murder is the unlawful killing of a human being with malice afore
thought. Malice may consist of an intention to cause death or grievous 
bodily harm. A murder is not premeditated unless the thought of taking 
life was consciously conceived and the e.ct causing death was intended. 
Premeditation involves the formation of a specific intention to kill 
someone and consideration of the act intended. The deliberation or 
design imported by premeditation may be brief so long as it is substantial 
(MCM 1949, par. 179a, p. 231). If one forming an intent to kill pauses 
even momentarily and considers the intended act, he deliberates. The 
fact of deliberation, not the length of time it continues, is important 
(Fisher v. United States, 328 U.S. 463 (1946)~ Not even minutes need 
elapse, for deliberation may be instantaneous (Aldridge v. United States, 
47 F. 2d 407, 408 (CADC, 1931), rev. on another ground, 283 U.S. 308 (1931); 
Bostic v. United States, 94 F. 2d 636, 638 (CADC, 1937),· cert. den. 303 
u.s. 635 (1938)). 

The whole pattern of the two accused's attack on the group bespeaks 
malice and it is obvious that there was a substantial period of deliberation 
between Shimo's leaving the t:ruok and the fatal shot. The deliberate 
purpose of the shooting was either to prevent the victims' escape, or to 
wreak revenge upon them for their frustration of the robbery conspiracy, 
or both. Such a design clearly meets the tests both of malice and of 
premeditation. It matters not which accused ·shot Shimo, as the other 
accused, in aiding and abetting the actor in the execution of the common 
felonious design, was, under the settled rule, equally guilty with him 
as principal (18 u.s.c. 2; CM 314404, O'Neal, 64 BR 137, 142, 143). The 
Cotmcil is unable to avoid the conclusion that each accused was fully and. 
convincingly proven gullty of the premeditated murder of Takeo Shimo, as 
alleged in the Specification of Charge I. 
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Robberies, Aggravated Assaults and Escapes from Confinement. - The 
evidehce lee.ve:no drubt that the two accused committed the robberies 
alleged in Specifications 6, 7, 9 and 11 of Charge II, the assaults with 
intent to rob alleged in Specifications 5 and 10 of Charge II, the assaults 
with intent to do llOdily harm with a dangerous weapon, a pistol, alleged 
in Specifications 1, 2, 3 and 4 of Charge II, and the assault with intent 
to do bodily hann alleged in Specification 8 of Charge II (MCM 1949, pars. 
180f,k,l end m). The evidence also clearly establishes the two escapes 
from confinement alleged against .Aikins in Specifications 1 and 2 of 
Additional Charge II and the escape alleged against Seevers in the 
Specification of Additional Charge III (Ibid., par. 157~). 

lbrder of llinetake Mizoe. - The evidence with respect to the murder 
of Mizoe, alleged in the Specification of Additional Charge I, shows that 
the deceased was found in an unconscious state in a back lane by the 
rubbish dump on the grotmds of Hokkaido University about the time when, 
according to the record, the accused were assaulting Dr. Kishimoto Saburo, 
nearly a quarter of a mile away. Following hospitalization~ Mizoe died 
two days later from a brain wotmd which could have resulted from criminal 
violence. No witness saw him assaulted. The record, including the 
accused's confessions, is devoid of evidence that either accused was 
ever at or in the immediate vicinity of the place where the deceased 
was found. According to Seevers' confession, he lost the spring and 
barrel bushing plug of his pistol at some point in the "park area." A 
pistol spring end spring plug were fotmd, however. near_the scene of the 
assault upon Dr. Saburo, a quarter of a mile from 'Where the deceased was 
discovered. Any irif'erence of identity between the "park area" and the 
rubbish dump is thus highly un~easonable. The accu~ed's confessions 
corroborate the remaining prosecution's evidence with respect to the 
shooting of Shimo and the various robberies and assaults alleged in the 
Specifications of Charge II. It is difficult, if not impossible, however, 
to glean from the confessions any indication of an assault at or reasonably 
near the spot where Mizoe was fotmde 

The evidence is purely circumstantial as to whether Mizoe died as a 
result of a criminal assault, and if he did, as to the connection or either 
accused with the assault. 

In CK 333525, Abston, l BR-JC 9, 51, 52. the record also presented the 
question of the cause of death, and. if it was murder, of the iderlity of 
the murderer. The Judicial Council thus stated the generally accepted rule 
as to the sufficiency of circumstantial evidencea 

"The findings of guilty cannot be sustained tmless 
there be in the evidence a showing of facts and circumstances 
which are not only consistent with an answer in the affirmative 
tmder each of these issues, but which are also inconsistent 
with any reasonable hypothesis other than that the crime 
alleged was committed, and that this accused committed it. 
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The burden of proof in e9.ch instmce is on the prosecution.. 
It is r.ot incumbent on the defense to supply the a.."'l.swer to cither 
of thes/9 questions or to supply solutims. That the theories 
of the prosecution may be reasonable., a..c--id that their rejection 
may leave the death unexplained., or lea.Ye a crime unsolved., 
co.n11ot shift the burden or cispense with the necessity of 
proof'. Not!1int; s::cl··t o': ~1. shov,ing by competent evic.ence of 
facts and circumstE.11ces which., of their own force., exclude 
any reas,ons.ble infcre:.~es otl1or than that the deceased in 
this caGe wcs /killed7 at the hands of another., as alleged., 
and that such other Yras this accused can meet the requirements 
of proof'." 

The e-vic'ience adduced in support of the instant murder charge, upon 
clc,se exa.rr.ir111.tion., fails to exclude two ree.sonable alte:r.i.ative hypotheses: 
(1) tr..at :,~izoe met r.is death through accident and not as e. result of 
foul play; and (2) that he ~~s cri~.inally assaulted by a person or 
persons ot~1er than the ac(:uscd. T'ne evici.ence leaves the Council in 
substantial doubt as to whether :rizoe war, the victim of a crime at 
all and, if he wes., whether either of the accused co:1.Ill.itted it. The 
"council therefore concurs in the opinion of the Board of' n.eview that 
the evi(;once is le;;a.lly insufficient to support the findings of guilty 
of Additional Charge I and its ~pecifice..tion. 

5. The Judicial Council has considered carefully the arguments 
of coWlsel on behalf of both accused. 

6. Data as to the accused. 

Each accused is twenty-two yearo of age. Aikins was iI:ducted 
into the Army on J.f February 1946 and Seevers on 28 Jenuary .1946. Each 
has served in the Arr1:' continuously since the date of his induction.. 

7. The court was le6'1.lly constituted and had jurisdiction of each 
accused and the offenses alleged. Except for the findings of guilty of 
Additional Che.rge I and its Specif:i.cn"!iion., no errors injuriously affecting 
the substantial rights of either accused were committed du~inc t~c 
trial. The Judicial Council is of the opinion that the record of trial 
is legally insufficient to support the findings of guilty of Additional 
Charge I and its Specification., and legally sufficient to support the 
fir.dings of guilty of all other charges and specifications., and to 
support the sentences· and to war::-fl.Il.t their confirmation. In "'liew of 
the youth and prior good record of' the aocused and of all the circumstances., 
including the legal insufficiency of the recor(l_ of trial to support the 
findings of guilty of one of the two charges of murder., the Judicial 
Council reco:nmends that the sentence as to each accused be commuted to 
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dishonorable discharge, forfeiture of all pay and allowances to 
become due after the date of the order directing execution of the 
sentence, and confinement at hard labor tor the term of the accused's 
natural life. A sentence to death or life imprisonment is mandatory 
upon a conviction of premeditated murder in violation of Article of War 
92. 

( GCMO 27 1 April 25y 195o). 
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Washington 25, D.C. 
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Cll 337951 

UNITED STATES) 1ST IlJFAJ'TI DIVI3I0N 
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v. ) Trial by G.C.M., convened at 
) Karlsc..l11':}, Ge1·w.a,1y, IS, 19 and 

Racruit WILLIS H. IA'!ffiEi.;GJ 20 July 1949. u~·r.IBNCE: Dishonorable 
(JA 1/4292304) and Recruit) discharge, total forfeit,..!!.'as aft·~r 
PE..."UEY ~,. SMITH 0tA 3151175)) , promulgation and confinement for 
both of 552nd Ant.iaira-af~ ten (10) y9ars. StiITH: Dishonorable 
Artillery Gun Battalion. ) discharge, total forfeitures aft,:ir
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Barracks. 

HOLDING by the BOlRD OF REVIEW 
JCNES, A.RN and JUDY 

Officers of the Judge Advocate General's Corps 

The record of trial in the ca.se of the soldiers named above has 
been examined and is held by the Board 
to support the findings o! guilty and the sentences. 

CSJ.AGE CM .3.37951 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. C. 

TO: Chcir.:ian., the Judicial Council, Office o£ The Judee Advocate General 

In the foregoing case af Recruits 'Jillis H. Lnwrence (P.A 14292.304) 
and Perley u. Smith (RA .31511753), both or 552d Antia.ircrcl't Artillery Gun 
Battalion, The Judge Advocate General has not concurred in the holding by 
the Board af Review that the record or trial is legally sufficient to 
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support the finclingc of guilty und the sentence. Pursumt to Article of 
War 50e(2) the holding nnd record of tric..l nre accordingly transnitted 
~o :.he Judicir,l Council for appropric.te action. Part:i.cipc.tion by 'TI1e 
Judge M1vocc,te Cenerr.l in the confirning action is required. 

1 Incl HUBERT D. HOOVER 
Record of trial. Uajor Gener;:i.l, United States krey 

Actirig The Ju.dee Advocate Gener,11 
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DZPA.-q'~.c..'EN'T OF TFTE ARUY 
Office of The Juu~e Advocate General 

W9.shington 25, D. c. 

JAGu CU 337951 20 April 1950 

UMITED STATES 1st I1':5'AllTP.Y DIVISION 

Vo Trial by G.c.M., conven~d at Karlsruhe, 
Germany, 181 lG and 20 July 1949. 

Recruits 1ULLIS H. L.~11IBNCE, LA.VffiENCEa Dishonorable discharge, 
R.'\. 14292304, and PERI.EY W. total forfeitures c,!'ter promul6ation, _ 
SMITH, RA 31511753, both of and confinement for ten years. 
Headquarters B~ttery, 558d SMITH1 Dishonorable dischr.rge, total 
btie.ircraft Artillery Gun forfeitures after promulgation, and 
E?.ttalion confinement for twenty years. 

Eh.CHa Disciplinary Larracks. 

Opinion of the Jv cial Council 
Harbaugh, Brown .d filckelwait 

Officers of The Judge ... vocate General• s Corps-- - - - -.-
1. Pursuant to Article of liar 50e(2) the record of trial in the 

case of the soldiers nruned above and the ~olding by the Board of Review 
hr.ve been submitted to the Judicie.1 Council which aubmi ts this its 
opinion to The Judge Advocate General. 

2. Upon comm.on trial by general coU!"t-martial oach accused pleaded 
not tuilty to, and was· fotmd 6uilty of, the unpre1I1editated murder, l":l 
conjunction with his co-accused, of Hans Zizler, by striking him in the 
face with his fists causing him to fr,11 ru:d by lricking hi:n in t.11.e hoad, 
at Baden-Baden,. &ermany, on or about 5 June 1949, in violation c: Article 
of War 92. Dvidenoe of one previous conviction by summary court-martial 
was introduced ar:l to each accused. Each war sentenced to be dishonore.bly 
disch~rged the service, to forfeit all pcy and allowances to become due 
after the date of the order directing execution of the sentence, and to 
be confined at hRrd labor for thirty yea.rs. The revie·.ving; authority 
approved the sen+enceB, but reduced the period of confinement to ten 
years in the case cf Le.1•rrence fl.lld t,.venty yoars in the c~ se of Smith, 
designated the Branch United States Disciplinary Barracks, Fort Hanc~ck, 
New Jersey, as tl.~ place of confinement of each accused, and withheld +.he 
order directing the execution of each senten~e, :._lursuant to ~'-\.rticle cl 
War 50e. · 

The Joard of-rteview has held the reco~d of trial legrlly sufficient 
to support the findings of guilty and the sentences. The 11-.vl,:;c _;;_dvoc::..te1. 

Gencro.l J:-...as not concurred in t..1.t:1 Board's holding and he.s tr::-nsmitted the 
same and the record of trial to the Judicial Council for approprie.te acticn. 
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3. ::vidence. 

a. For the Prosecution. -- f~e undisputed evidence shows that 
H?n<i Zizler, u 1.rerrn.an-:cr.tioual",single., fo::-ty-soven years of age, about 
five feet four ~~ches in heigh~, with dark hr~r ~ud of medium build (R 16., 
20, 72-74, 80, 91, 110; Pros. I:~:~. 2., S, 5-3), met ;:us death s0uetime 
before mid·nigh+, on Sunday, 5 Juno 1£149., a short distancA inside an ~.lley 
or cour~rs.rd ;;ff Rettigstr·use in the ci -b.f of Ba.don-Prc.'3!11 :?ranch Zone 
of Occupation., Ge?"Ii11IIy (R 15-16, 67-68, 77, 81; Pros;.: Ex. 1). '111e -testi
mony of a doctor who examined him about midnight est~blished that tha 
deceased had been the victim of yery excsssive force with a blunt instrument 
(R 68). An autopsy dated 7 June described his fv.ce as a "~he.peless., 
bloody, s~~~shed mass" e~d concluued that the cause of death was extensive 
sme.shing of the sk.ill, :::_,lu'3 contusion of the brain (R 74.-75, SO, 84; Pros. 
R:ca. 5., 6, a., 9). 

It is not controverted the.t the above described fatal injuries were 
the result of kicks inflicted at the scene bet'Neen ab0ut 11130 and 11140 
p.m. on 5 Juno by t,.,o soldiers whose identity is in dispute, as hereinafter 
discussed (R 39-47., 51-fS., 169-170, 241~246). The ieceased was clad in 
a dark suit., light colored trench coat and ankle b~otc and had been carrying 
a brown brief case. which was found near his body (R 17, 19-21., 40, 47, 
58., 80., 81., 111-113; ?ros. Exs. 4, E, 6). Thdre was testimony th~t at 
least two buttc.ns on his trousers v.ere opened, but the v:i +,n1;sses differed 
as to whether the t~p button was closed or opened (R 60., 84). There was 
blood on the ground cs far as three or four meters from the scene., and 
on tha wall blood was spree.d over ::1.n area nbout one and a half meters high 
and over a meter wide (R 61., 81-82). 

Early in the evening on 6 June, during the'course of in...-osti6ating 
the case, Criminal Investigation Division Agent Edward -:r. Hyde, in the 
presence of Captain Fre.nk M. Hines, Serious Ir_cident Investigating Officer., 
searched the accused's foot-lockers a..~d wall lockers ~ith their consent. 
He discovered a pair of olive dreb trousers, with a number of red stains 
en the lower ri6ht leg., vrrapped in "'urown paper in the bottom of the 
111ccu.sed Lawrence's wall locker, and a pair of olive drab trousers, with 
a great many red stains on both legs, in a brown paper bag or brown paper 
in the bottom o~ S;r.;.th's wall locker (R 116-119, 137., 1Z9, 153, 175, 176; 
Pros. ET.i:. 14, 15). Smith showed the agent his service shoes, which 
disclosed red stains on t..~e inste9s of both shoes (R 117., 119-120., 159., 
177; Pros. Zx. 16). The w:_;_tness did not notice acy stains around the seams 
of Lawrence's shoes., but they hau be9n recently scrubbed and polished 
(R 158., 258). Testimony of c Criminal Investigation Laboratory chemist 
showed that the stains on Lawrence's trouser leg were human blood of 
Group O. T~ose on Smith's trousers and shoes were also human blood and 
demonstrated an "anti-A faotor.," indicating th~t the blood could belong 
to Group B or o. Group O is common among human beings to the extent of 
fifty per cont., Group A forty-two per cent, and Group B ten per cent. 
It was possible that tha blood on Le.v.rence' s trouser leg crune from a 
different source from thct on Smith's trousers and shoes., but it was 
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also possible that the blood on all the articles came from the same person 
(R 174-176, 178-179). No analysis was made of the blood of the deceased 
(R 179). (The accused Smith testified that he believed his own blood was 
Type A (R 235)). It was stipulated that Prosecution Exhibit i. showing 
the location of various places referred to in the testimony, was a correct 
sketch of a portion of Baden-Baden (R 15-16). 

The primary issue or fact is the identity of the two accused as the 
soldiers who kicked Hans Zizler to death. The evidence for the prosecution 
on this issue follows. 

Helmut Vix, a night porter at the Hotel Badischer Hof in Baden-Baden• 
identi"fied the accused and testified that they arrived at the hotel some• 
time af'ter 8 p.m. on 3 June 1949 (Friday), bearing bottles of beer, cooo
cola and oognao, and engaged a room (R 22-23, 24-28, 167, Pros. Exs. 1, 
17). Between 11 and 11130 p.m., and probably between 11115 and 11120 p.m. 
on 5 June, the accused left the hotel (R 23, 24, 27). The taller of the 
two, who wore a mustache (Smith testified that he had a mustasohe at the 
time (R 183)), told the witness in broken German he had a headache, was 
going to the Goldenes Kreuz and would return "right after" (R 23-24, 29). 
{The Goldenes Kreuz is on Iuisenstrasse about a hundred meters south of 
the entrance to Rettigstrasse {Pros. Ex. 1)). Thereafter the witness and 
a German policeman discovered empty beer, coco-cola and cognao bottles 
in the room which the accused had occupied. He could not say whether 
either accused had left the hotel earlier in the evening, but they could 
have done so without his knowledge (R 24-25). He did not notice whether 
they had stripes on.their sleeves and did not know where they went when 
they left, which was the last time he saw them in the hotel, although he 
was on duty until 8 a.m., 6 June (R 27-29). 

Paul Bayer, German policeman, testified that around 11130 p.m. 5 June, 
he saw two American soldiers, each wearing a light khaki uniform and service 
~ap "like the color (khaki) of the shirt the Major is wearing here,• and 
a dark-haired civilian wearing a light colored coat and carrying a brief 
case, near the 0ptik Ryser (photography shop) on Sophienstrasse in the 
vicinity of Leopoldsplatz, Baden-Baden {R 30-33, 35-38; Pros. Ex. 1). 
The illumination was good at this point and the witness testified that 
the civilian was the same person as that portrayed in the photographs 
of the deceased (R 31, 33; Pros. Exs. 2, 3). He was unable, however, to 
identify the accused as the soldiers he saw with the civilian (R 32-33). 
The witness believed he saw t-.vo or three "service grades" on the lmver 
left sleeve of one of the soldiers but was not positive. Although at an 
interrogation at 5 a.m. on 6 June he stated he saw two or three stripes 
on the sleeve of one of the blouses, upon reflection he concluded he 
might have been mistaken and realized he should not make a statement 
about which he was not sure (R 36-37). One of the soldiers gave the civilian 
a cigarette and lit it and the three contim1ed walking (north~ast) toward 
Leopoldsplatz, about ten meters away. At the intersection they turned 
(right) into Li.chtentalerstrasse (toward Rettigstrasse) (R 31, 34). 
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Jacques Delville, sixteen-year-old student, of French nationality, 
testified that while in bed in a room at the extreme right (east) of his 
third-flcor apartment at Rettigstrasse 6 about 11130 p.m. on 5 June, ha 
was aroused by the noise of a fight outside. Looking out his window 
(which afforded a diagonal view of the courtyard or alley across the 
street (north) from the apartment (R 49-50; Pros. Ex. 1)), he saw a 
soldier crossing the "passage" (alley). Beside him was a man wearing 
a white coat and another man was following. After the three "entered 
into the shadow,w the man with the white coat fell down and the other 
two kicked him with their feet (R 39-40, 43, 44, 241). The soldier in the 
shadow kicked the man "pretty ha.rd" without stopping. "He went back 
with his body against the garage door and then he reached out with his 
foot and kicked the foot very strongly ahead" (R 41, 242). He "supported 
himself with his back against the garage door and gave him a violent kick 
with his foot. * * • He mov0d forwards and then back again while he went 
out for another kick." 1'Then his baok struck the garage door, it produced 
considerable noise (R 242). 

The other soldier, "half in the shadow and half in the light," also 
kicked the victim, and from time to time turned around and looked out into 
the street towards Lichtentalerstrasse (R 42, 244). This other soldier was 
wearing a "khaki" uniform and cap. The witness testified he did not see 
any item of the trial judge advocate's uniform WPich he would refer to as 
"khaki" (R 42). Recalled by the prosecution :later in the trial, the witness 
testified the soldiers were wearing the same type of coat as the trial judge 
advocate - "dark khaki" - and "a flat cap" of the same color as the uniform 
(shade 33), to which the witness referred_as "khaki" (R 62-63, 65). He -
oould distinguish the color of the soldiers' uniforms very well when they 
passed under the lamp post (R 64). During the recess between the witness's 
two appearances in court, the trial judge advocate asked him what sort of 
khaki he had seen and told him ha had testified that the cap and i..nif orm 
he observed were of light khaki and that he ''would come in later in order 
to clarify" his testimony. The witness denied having testified that the 
khaki he saw was the color of the trial judge advocate's shirt (R 65). 

When people passed by on Rettigstrasse, the two soldiers stopped 
kicking the man and stood with their backs against the door of a garage 
about one foot inside the courtyard, at the left (R 40, 243, 244). There
after the soldier in the shadow kicked the victim, who was lying on the 
ground, on the head with his heel four to six times. "They were very 
violent hits." Once the witness heard the soldier's shoe miss the face 
of the victim.and hit the ground. The witness demonstrated ~'le kicking 
by using a perpendicular stomping motion. He did not observe the prostrate 
victim making aey movecent, defensive or otherwise. Tho victim moaned 
at every blow ~e received. The two soldiers then disappeared until they 
came out of the dead-end street, walking "pretty fast" with their hands 
in their pockets (R 42-43, 245-246). -

.. 
Although the witness had endeavored at Karlsruhe to identify the 

accused as the two soldiers he had seen, he could not recognize them. 
Some reflection from a nearby street gas la.mp "about medium strength of 
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illumination" was cast on the scene, but it was not until they passed 
straight under this light on Rettigstr~Ese that he could see clearly that 
they were soldiers. ~-Io could see "p~rt of' the profile" but not their 
faces, as they were too far away (R 44-45). 

• 
Hans Wick testified that he was pushing his motorcycle up Rettigs~rasse 

lJetween 11130 and 11140 p.m. and when he reached his house at No. 6 he . 
glanced over and saw silh0i..ettes, heard e. noise "as if scmebody was kicking 
a aa.ck" and sa.w something light lying on the gro-und. Ho continued on his 
W8.Y and had just joined his son (P..olf) at a window in tneir second-floor 
apartment, facing directly on the dark courtyard, when he looked out and 
noticed two soldiers come out of the courtyard and run down the street 
(R 45-46, 49, 51). rlith two Frenchmen he proceeded to the court~terd where 
faey snw the victim on +,he ground. Police and a doctor were summoned to 
the scene (~ 47-48, 49). It was fairly dark in the courtyard and the 
witnesE' eyesight was poor at night (R 51). He was unable to identify 
the accu~ed as the two soldi~;.·c he saw. In the p3.st there had been 
frequent fights in the alley which opened into a French mess where frequently too 
much liquor vra.s consumed. Since a chan~e in the management of' the mess, how
ever, there had been no fights (R 52-53). The soldiers had on visor caps of' 
a type worn ~nly by American and British soldiers and never by French soldiers 
'R i::i::) .\ .......... 

Elfriede Scholz testified that she was a saleslady of' German naticnality 
(R 93). On Saturday evening, 4 June, she sat at a table with the accused ~n 
the Goldenes Kreuz coffee house. The smaller one she knew as "Willi" (R 95-
96). They said t,~ey "would go to sleep at the Ba:ii~cher Hof" (R 102). The 
next night, S..LnC:.ey, 5 J'..me, between 11130 p.m. and midnight, while standing 
in front of~ book shop at Leopoldsplatz (near tn~ intersection of Gerns
bacherstrasse), Jhe saw two .American soldiers (R 94), whom 3he positively 
recog!liz ed and ida,rti:'iec. as the two a.ccused. One hfid a cle.rk mustache end 
the other was slightly smaller but stouter. Tl:ey ··r":'!re about seven I!l.eters 
from her and she could see their faces. They were .w.lking hurriedly from 
Lichtontalerstrasse (north) t~~~rd Leopoldsplatz. (Rettigstrasse ~urns 
east off Lichentalerstrasse at a poi~t south of Leopoldsplatz (Pros. Ex. 1)). 
One soldier vra.s about to go (northwest) to Langes:trasse and the othor was &.bout 
to go t-:> luisem:trasse (a parallel street southv,est of' Langestrasse) (R 95-97). 
After some hesitation, they proceeded (northwest) along Luisenstrasse (R 97-
S8). The witnass then v.rent to the cor!ler of Rettigstrasse where she saw e. 
~'rench officer stopping two policemen, and proceeded on -to where she saw 
"the dead man" (R 93-99). 

At a p~etria.l interrogation in Baden-Baden the witness stated she 
could ~ot identify the accused. The reason for her statement was that, 
because she had to swear, she vras afraid and thought it would serve her 
better if' she said she didn't 101.ov.r them. Her statement that she could not 
recog!lize the accused w~s n-:>t t~e truth {R 99 - 101). On cross-examination 
the witness admitted hr.vi!lg stated untruthfully at the interrogation: "I 
have soen them on Satu.tday, but I cannot swear whether or not they were the 
same sJldiers I'hnve S8en on Sunday. There are ~uite a lot of U.S. soldiers 
in Baden-SRden" (R 100-101). 
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Karl 7ogel, taxi driver, testified that abou~ 12120 a.m. on 6 June, 
':l.t the Baden-Dod3n ra.ilrol:\.d station (appc.rently about fourteen hundred 
meters from the scene of tl1e fight (Pros. Ex. 1)), the tvro accused 
asked him his.price to take them to Knielingen. Re requested fifty marks 
and then .,·ecognized the accused Smith as t.11.e person he had taken from the 
Hollan~ Hotel to the Karlsruhe station three weeks before. At that time 
Smith had ten dollars and would not pay the witness fifty marks. Consequently 
the witnesr. told them on 5 June that he would not take them t:nless he vras 
paid in mark~, and in no event would he take Smith (R 1C3-104, 106). ~ben 
the witness returned from a trip about ten minutes later, he saw the accused 
in Max Weiner's cab in. which they rode toward town (R 105-106). The accused 
were wearin6 the same color uniform than as in court (shade 33, olive drab), 
with "visored" ca.ps (R 107). 

Max \Vainer, taxi driver, tectified t!1e.t about midnight on 5 June he 
drove two American soldie:-r from the railroad station in Bf'.den-Baden first 
to the Hotel Runkewitz, where he dropped off a man and woman ~'l'ho were also 
passengers, then to his apartment, where he refueled his cab with wood, end 
fine.lly to the mRin enttanco to the kaserne at Knielingen. The entire 37-
kllometer trip consumed about an hot:r and twenty or thirty minutes and they 
arrived at the kaserne about 1140 or 1145 a.m. on 6 Jwie. The witness 
switched on the taxi light, but onu of th~ ~ccused told him to switch it 
off (R 107-109). 

Over objection by the defense that they were involuntary, testimony 
e.s to certain pretrie.l admissions by both accused ·,;as admitted (R 122-124, 
153-154). The circumstances attending the making of the admissions are 
(ij.scussed in paragraph 4 below. Agent Hyde testified that, at his request 
on 8. June, Lawrence agreed· to retrace his activities in Baden-Baden on the 
nigh1.1 of 5 June from the time he left the hotel, "as well as he. could 
remember" (R 12a-i30). rI:rde testified that Lawrence retraced the route 
and stated that "they" left the hotel, walked south on LangestM~~e, 
stopped at the Krokodil Bar for a drink, continued on and stopped in another. 
bar one or two blocks north of Gernsbacherstrasse. (.it this point the law 
member dire.Jted the witness to limit his testimony to what Lawrence caid 
he himself did (R 155, 156)). At Gernsbacherstrassa, Lawrence said, he 
turned right, crossed Leopoldsplatz and went down Sophienstrasse, where he 
met an unknown male German. Thereafter he returned to Leopoldsplatz, 
turned and walked south again to Rettigstrasse, where he turned left. 
\Then Lawrence reached the allay he pcinted to a spot about five feet inside 
and said that was where the fight had taken place and where the man "they" 
were fighting was lying when "they" left. (The law member again ca~tioned 
the witness not to -testify what Lawrence aiid. about anyone else). Tho 
witness did not suggest turning off Sophienstrasse and was positive Lawrence 
took him to the scene. Lawrence said he walked further into the alley, 
~ut as there was no exit, retraced his steps into Rettigstrasse and returned 
to the hotel via luisenstrasse. He stated he then went to the "bahnhof" 
(station) and took a taxi back to the barracks at Knielingen (R 156, 158)e. ' . 

With reepect to the time element, Lawrence stated •they• left the 
hotel about 9 or 10 p.m. ·and arrived at the alley probaQly aQout 11 or 
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lla30, at which time the fight took plaoe (R 158). 

On the evening of 6 June, Hyde asked Smith "how he got the stains 
on his trousers and shoes" (R 121). Scdth replied in substance that 
he had been in a. fight in Baden-Baden the night before and must have 
got the blood on his trousers during that fight. (The law member instructed · 
the oourt that this evidence was to be considered only against Smith) (R 126-
127). On 8 June, Smith attempted to retraoe his route of the S~h. He told 
Hyde that he _left the Badischer Hor about 10 p.m. and "they" went south 
down Langestrasse, took a streetcar, jumped off. after one o= two blocks, 
continued along the street to where he met the unknown German a.nc: •they" 
then proceeded to Gernsbacherstrasse. Smith stated he was not too_sure 
where he had gone from there•. It was dark at the time and he did not 
recognize it at noontime. Hyde told him to look around and see if he 
could recognize anything. They crossed from the southwest to the north 
corner of Gernsbacherstrasse. Smith said "he didn't think that was the 
way they had gone" and it dig. not look familiar to him. He may have walked 
a few steps into Gernsbacherstrasse. Thereafter Smith led the way south
west to Leopoldsplatz (R 236-237, 239). He said he thought 9 they" had been 
there Sunday night but was not sure. Ee failed to see anything i'amiliar 
and that was as far as he could go. Eyde said, "Come on down to Lichten
talerstrasse and see if you can recognize a.ny-thing there.• Brought there, 
he said he did not reoognize ite Hyde "brought him into the alley and 
asked him if that could be the place where the fight took place and he 
said it could be but he did not reco~ize it. 9 Smith said there had been 
a light around the corner from-where the fight had taken plaoe, and he had 
the impression it was out farther into the street than the building light, 
"but this could be the ·place. Ha wasn't sure." Hyde denied that Smith 
said to him• "I don't think this vro.s the plao"'" (:a 238-239). Smith said 
he went thirty.to fi.ftyfeet farther into the alley, found ~e c~uld not get 
out. turned around and left by the way he had entered (R 269). 

According to the testimony of Captain Hinbo, who was present on 
Smith's tour of his route, as they ~pproached Gernsbacherstrasse Smitl 
said "he wasn't sure but though~ it was to the le.ftJ and as we went iLto 
the le.ft a. few feet he stated, no, this wasn't it." The witnes~recollection 
was that "we suggested that we try the other_way, Q.D.d we came back down 
toward Leopoldsplatz lib.ere Smith••• stated, I believe, that nothing 

· looked familiar." Smith made no request to look around further in the 
alley at Gemsbacherstrasse (R 247--248). 

, 

b. For the defense. ---The law member sustained the pros.ecut~on• s 
objection ~o the adini'"ssfon of evidence or the conviction of the deceased 
by the Landgericht (Court of Justice or the Land) of the offense or "offer 
to homosexual lewdness" (R 161-162; Def. Exs. A for id., B for id.). 

Georg Lobe.~ criminal police secretary. testified that he received . 
information as to the age, appearance, and desoription of the two American 
soldiers concerned from statements of witnesses, inoluding Soholze He 
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later received a report that a fight involving American soldiers had 
taken plaoe on 6 June both inside and in front of the care Krokodil 
(on Lai:gea;rasse, north ot Gernsbaoherstrasse (Pros. Ex. 1)) (R 162-163). 

Erioh Bauer, polioe sergeant, testified that W4ile on Sophienstrasse 
south_of the Optik Ryser at 12150 or 12166 a.m. on 6 June, he observed a 
"uniformed person," aocompanied by two women, running at some distance 
away from him over a. bridge. Thereafter an American soldier, who was 
"bleeding under-the-nose," paseed him, apparently in pursuit of the 
others (R 164-165). 

Josef Koepfler, bartender at the Hotel Badischer Hof, testified that 
on th~ evening of 4 June he sa-;,r the accused at the hotel bar with a French
man and two women. The accused were slightly intoxicated and eaoh draJJk 
three or four sidecars and gin fizzes. Between 2130 and 3130 p.m. on 
Sunday, 6 June, eaoh of the accused drank about e~ght or ~ne sidecars, 
quietly pa.id their bill and left. They returned to the bar about 9 or 
9130 p.m. and remained until 11 or llal6 (R 165-166). During this period 
each of them drank about four sidecars and four gin fizzes and the one 
~th the mustaohe (Smith) smashed two glasses "just for fun," even though 
·other guests were present. They were fairly heavily intoxicQ.ted - about 
fifty per oent - and their eyes were glassy, but they could still walk 
(R 167-168). 

Rolf Wiok, student, Rettigstrasse 6, testified that at about lla30 
p.m. on 6 ~une, pursuant to his sister's report thet there was fighting 
in the street, he looked out the wind~ of his seoond-floor room, right 
opposite the courtyard: He saw nothing in the courtyard, but a soldier 
stepped out of the darkness into the light shining at its entrance below 
the window and looked down the street. There was a scratohing noise "as 
it someone was being stepped upon or beaten up." but he could not see_what 
wa.s taking place in the courtyard because it wa~ dark there (R 168-171). 

Karl Hauser, criminal police assistant and former witness for the 
prosecution, testified that Draohengaesschen, a street off Gernsbacherstrasse, 
about three hundred meters f:om the_ Langestrasse oorner, was about three 
meters wide and forty meters long (R.251-252). On cross-examination the 
prosecution brought out that the witness received no report of an assault 
occurring in Draohengaessohen from 8 a.m. 5 June to 8 a.m. 6 June. .If' 
there had been such a. report he i,7ould have_ k:J:lown about it, unless the fight 
were "something of a very minor extent" (R 263). -

Otto Rosenthal, police sergeant, testified that Draohengaessohen 
was three to four hundred meters from the corner of La,ngestrasse and 
about one end a halt meters wide and fifty meters long (R 264-266). There 
were steps aoross the end, but it was not a dead-end street for pedestrians 
(R 257). The houses were about fifteen meters high, and the walls were 
made of plaster-covered tiles (R 256). 

8 



405 

The accused\! rights were explained to them and Lawrence elected to 
remain silent on.the merits (R 181, 236). 

The aocused Smith testified on behalf of himself and Lawrence sub
stantially as foilowsa On 5 June he wore a mustache, which was. later· 
removed in accordance with guardhouse policy. On that day he was registered 
in the Badischer Hof Hotel and arose about noon. After breakfast he went 
with Lawrence to the bar, where each of them consumed about eight or nine 
sidecars and possibly three or four gin fizzes. Arter several drinks of 
cognac and beer in their room, they went to supper at the hotel about 8 
p.m., leaving the dining room about 9 p.m. (R 182-184). Then they spent 
about forty-five minutes in the hotel b~.r dri~king about four or five gin 
f'izzos and sidecars apiece. They paid their bill, lef't and road on a 
streetcar on Langeatrasse for two blocks to the_ Kokodil Bar, v,here they 
.drank more gin fizzes and sidecars for possibly_ thirty minutes (R 185, 
198, 200, 202, 203) • - · 

. ' 
"At that point things were becoming quite hazy." As Smith remembers, 

he and Lawrence went south on Langestrasse to a small French bar where 
they consumed severtl drinks of cognac and brandy. After possibly fifteen 
or twenty minutes, they went out on Le..n~estrasse. While they were discussing 
where they should go next, a male civilian stopped them and asked where 
they were intending to go. They replied they were going to the Goldenes 
Kreuz and he said he knew of a muoh better place, where he offered to lead 
them. As Smith remembered, the German was in "some dark attire with a suit 
jacket and pants" (R 186, 204), and was about twenty-five to thirty years 
old. Smith did not believe the photograph of the deceased (Pros. Ex. 3) 
was a picture of this man, as the latter was much leaner and looked some
what younger. Smith did not·believe the man was carrying anything. Their 
conversation took place sometime between 10130 and 11 p.m. (R 187, 188, 222). 
Smith did not offer the German a oigarett• (R 205). 

Lawrence thought it would be all right for Smith to go with the man 
and he would go to the Goldenes Kreuz and see if.he could locate the two 
women they had been with the prertous evening. The three thereupon 
proceeded south on Langestrasse to the corner of Gernsbaoherstrasse, where 
$mith and the German turned left and La-wrence dropped behind, out of sight. 
Smith believed Lawrence had gone to the Goldenes Kreuz (R 188, 205, 227-
228). 

. . 

The G-erman and Smith oontinued walking for about two to five minutes, 
when the former turned left into an alley. Several feet inside, Smith 
halted' him and asked him "where he. was leading us, 11 meaning "the German 
and ntrselt." The alley ~s very dark and there. wa.1 no noise• Smith was 
suspicious ~d.did not know why the Germe.n had led him there. ~he alley 
was ten or twelve feet wide, or less, and seemed about thirty or forty 
feet long. It seemed to be between two buildings and there was no light 
in 1 t at aey, pvint. The nearest light was ten or twenty yards from the 
alley entrance. Smith-did not believe the alley on Rettigstrasse was the 
ane he was in on 5 June, because the former was .L-shaped. seemed much 
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wider, and seemed much lighter because the buildings were not so high as 
those he had remembered•. On Saturday, 16 July, he led the way to 8J:I. alley 
which closely resembled the one where the fight occurred. It did not show 
on Prosecution Exhibit 1 because it was farther up Gernsbaoberstrasse (R 
188-190, 205, 210, 224, 233). He admitted saying on 8 June that there was 
a very slight possibility that Rettigstrasse might be the place where the 
fight occurred (R 211, 223). 

About ten or fifteen feet inside the alley, Smith asked the German 
11what kind of a deal he was trring to pull." Smith had a substantial sum 

· of money and did not want to lose it. The GerJ?ll oursed at him a.nd struck 
at him, but Smith blocked the blow. Sm:$.th, who was very much surprised 
(R 190), then knocked the German down and he scrambled baok to his feet. 
They e:Jeohe.n.ged blows end Smith knocked him down again. Then the German 
tackled him arotmd the ankles and Smith tried to k:iok him off, because he 
was in danger of being·kn.ocked down. He kioked at him with his foot 
possibly three or four times to get hil'II. to release his ankles. He suooeeded 
in freeing his right leg and kicked him, with the bottom of his shoe, just 
hard enough to dislodge the German and did nothing else. Once Smith was 
off bale.nee and fell against the brick wall of the alley (R 130-191, 211-
213, 226, 231, 234). The German released his legs, fell back against the 
wall of the building, grabbed his head and stomach, more or less curled up, 
and lay moaning against the side of the building (R 191-192). The fight 
took place about 11 p.m. (R 193). 

At this point Smith turned around to see if anyone else was there and 
saw L9.wrence standing a few feet behind him. Lawrence did not touch the 
man.. Smith and the German were in the alley about two to five minutes. 
Smith accounted for the stains on Lawrence's trousers "by the tact that 
Lawrenoe must have come close enough to me _while I was mgaged in the 
fight with the German to have contacted either myself, or when I sw,mg 
my feet perhaps I got some blood on him then." He might have b(Jen to the 
side of Smith, or possibly the blood came fran Smith's knuokles or by 
rubbing against SmithI s leg while walking or in the ta.xi. Smith had 
blood on his own trousers because the German was holding cle>se to him 
around the ankles end was bleeding when Smith knocked him down the seoond 
time (R 191-192, 219, 225, 226-231, 235). Smith knew there was blood 
around the German's mouth and nose because he had blood all over his 
knuckles from hitting the German- (R 193). The bloodstains on the back 
·or his trousers probably came from his wiping his hands there (R 233). 

The two accused went forward possibly ten or twenty feet into the. 
alley. "Mot observing a.eything," they retraced their steps past the 
groaning.German and, just after 11115 by Smith's watch, returned to the 
hotel where Lawrence went up to the room. Thereafter the porter, Helmut 
Vix, came down (R 193, 198, 203, 213-214, 217, 224, 229, 230). The 
accused proceeded to the Ba.hnhof where they ~emained for about twenty 
Iirl.nute:J or more. A taxi driver refused ~o take them to Knielingen and 
drove away with two ether passengers. After a price discussion, another 
taxi driver drove the accused to the Hotel Runkewitz, where a man and 
woman who had accompanied them got out of the cab. The driver accepted 
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ten dollars from Smith and some marks from Lawrenoe, continued on with 
them to a place in Baden-Baden ym.ere he refueled, and then proceeded to 
the kaserne at Knielingen, where they arrived shortly after 1 a.m. on 
6 June. Both Smith and Lawrence were wearing olive drab uniforms (R 
194-195, 217-218). 

Smith gave as his reason for testit,;ing, that he wanted to bring out 
that he did not believe he had aeything to do with the Hans Zizler incident. 
He believed he had a fight with another man, who was the aggressor, and 
that he struok back in self-defense. Lawrenoe did not touch the German 
with whom Smith fought and "did not get a:n.y blood on himself' through 81JY 
purpooe or use of his feet or hands in the fight**~., Smith, although 
under the influence of alcohol at the time, still remembered some of the 
pertinent facts r..nd was oonvinoed that neither of them was guilty (R 196). 
The reason he did not report the incident was that he believed he was 
merely protecting himself and had nothing to hide {R 235). 

Smith felt that Vogel, the ta.xi driver, was lying. He denied that 
Vogel had·picked him up about three weeks before the night of the incident, 
although Smith was in Baden-Baden then (R 197-198, 201). Koepfler, the 
bartender, a defense witness, was mistaken in his testimocy that the 
accused were in the hotel bar from 9145 to 11 or 11115 p.m. (R 200). It 
was possible that he told Koepfler he was going to the Goldenes Kreuz 
when they left arou.zdlla30 (R 201-202). · 

Smith believed Elfrieda Sch6lz 1J8.S deliberately lying. She arid 
her girl friend had accompanied the accused to the Badisoher H9f sometime 
after 10130 p.m. on 4 June. He believed that when the girls left at 4 
o'clock the next morning, Scholz shared some animosity with her girl 
friend against the accused. Smith could not state beyond a shadow of 
a doubt that he was not on Leopoldsplatz about midnight on 5 June (R 216-
216). . 

Smith was going to send his trousers~ which were found in his wall 
locker, to the cleaners on cleaning day. He normally wrapped his dry 
cleaning in brown paper (R 225). He admitted answering Hyde's question 
as to the stains on his trousers by saying he believed that they were 
blood and that he got them from a fight with a German civilian in Baden
Baden (R 219). 

On 8 June, when ret~.oing his route, Smith stated he believed that 
on 6 June they turned left up Gernsbacherstrasse. ~ the 8th he went 
twenty to fifty yards up that street. Hyde then led him down to Rettig
strasse, where Smith stopped and said he did not believe that was the way. 
Hyde told him to continue up Rettigstrasse, but Smith said he did not 
believe that was the place (R 221). 

c. For. the court. - Recalled as a witness for the court, Smith 
testified that his only reaction when the German, who was scmnhat taller 
and huskier than he, suddenly swung at him• ~e to defend himself. He 
was afraid, especially when the German got back up. Lawrence did not ocme 
to Smith's assistance e;ny wa:y (R 249). 
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4. Discussion. 

Pretrial admissions of accused. 

a. Lawrenoe.• Agent Hyde testified that about 6 p.m. on 
6 June !n Lawrence's quarters, in the presence of Captain nines, Lawrence 
was told that they wished to search his lookers. Lawrence consented and 
the search resulted in the discovery of his bloodstained trousers (R 117" 
118. 139; Pros. Ex. 14). About 6116 p.m. Hyde warned him that he did not 
have to answer any queGtions or say anything that might incriminate him., 
and that if he-did answer or make any statement. it might be used against 
him in oase of court-martial. Lawrence stated that he understood his 
rights. Hyde.proceeded to ask him a few questions for.five or ten minutes. 
Captain Hines brought Lawrence, who was not confined, to Hyde1 s office 
about 8130 p.m. Abou.t.10130 or 11 Hyde read and explained th~ 24th Article 
of War to Lawrence and thereafter interrogated him for between en hour aid 
a half and .. two hours. Lawrence left at 12130 a..m. on 7 June (R 127, 128. 
131. 132, 140). Hyde denied having used coercion. threats or promises 
on Lawrence (R 129-130, 138-139). He admitted, however, that at the outset 
he did not explain to Lawrence the general nature of his investigation. but 
believed Lawrence was ~o informed by the nature of the questions. Although 
Lawrence later stated he would not make a written statement and desired not 
to answer some individual questions. he did not state at this time. so far 
as Hyde remembered. that he did not desire to make aey statement. Hyde 
continued to question him "on 0ther matters. If he did not answer one 
question I went on to anot:b,er": (R 131-132). · 

Captain Hines corroborated Hyde generally (R 132-138). except that he 
testified the interrogation of Lawrence began about 11130 p.m. and continued 
about an hour and a half. Hyde stated to Lawrence that he need not ·make e:rry 
sworn or unsworn statement. When asked if. he desired to make a statement, 
La.wrenoe replied in the negative. When Hyde received no answer to a question, 
nhe might have rephrased his questions several times." Hyde did not state 

·expressly to Lawrence that a verbal statement could be used against him, but 
he did read the 24th Article or War to Lawrenoe and did explain his rights 
to him (R 133-135). Hines could n.ot remember the exact phraseology of Hyde• s 
explanation to Lawrence of his rights. He was sure Lawrence stated he did 
not want to make a sworn or unsworn statement, but was not sure whether this 
referred to a written'"s-:ratement only or to ~ statement. Lawrence did not 
object to aninvering questions (R 135-136, 137). No threats or promises were 
made to Lawrence (R 138). 

Hyde testified that on 8 June in Baden-Baden. he warned Lawrence. who 
was under guard. that "he still had the same rights under the 24th A.W." 
before asking him to retrace his activities of the night of 5 June (R 128, 
155). Lawrence apparently knew what H¥de wanted. No bodily harm was inflicted 
upon him in Hyde's presence (R 129-130). Both Hyde and Captain Hines 
guestioned him, but no three.ts or promises were made to him (R 139). As to 
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the tour itself. Hyde did not personally suggest turning off Sophienatrasse. 
He was positive that Lawrence took him to the soene of the killing (R 1~). 
Captain Hines testified he went on the tour with Lawrence at Hyde's reque~t 
to see that Lawrence's rights were protected and also in his capacity as 
Serious Incident Investigating Officer (R 137). Lawrence did not object 

·to retraoing his path of· 5 June (::1 138). 

After an explanation of Lawrence's rights in the premises• his counsel 
stated he desired to take the stand "with reference to the voluntary nature 
of the statement" or 6 June 1949 (R 140-141). Lawrence testified on direct 
examination that he was questioned by Agent Hyde in the "C.I.D." office from 
about 11 p.m. on 6 June to 2 o'clook the next morning-in.the presence of 
Captain Hines, Provost Officer of the "552d," Lawrence's battalion. Hyde 
read "a few points" from the 24th Article of War. but made no statement as 
to the nature of the investigation. Hyde asked him if he wanted to make 
any sworn or unsworn statements and Lawrence said no. but Hyde continued 
asking questions, some of which Lawrence answered at the start. Hyde muld 
ask the same questions possibly two or three times. Lawrence's under
standing with reference to answering these questions was that if he did not 
want to make "any sworn or unsworn statements," aeything he said -,.o uld 
not. be held against him in case of court-martial. He did not know that 
the statements he made to Hyde could be brought before the court, "because 
the vray he explained it. the only thing that could be used would be sworn 
or unsworn statements or written statements." Hyde did not say anything 
about verbal statements (R 142-143). 

On oross-exa.mination, La.wrenoe testified that 'When he saw Hyde on · 
6 June he knew he was with the "C.I.D." but did not know why he was question-. 
ing him (R 143). He could not tell from the questions what the investigation 
was about (R 147). Hyde did not warn him of his rights in the barracks. 
Toe first warning, given at Hyde's office in Karlsruhe, was "i!' I wonted 
to YM.ke a sworn or unsworn ntatement anything. I said could be used ago.inst 
me." In the course or the lengthy cross-examination by the proseoution the 
following oolloquies oocurreda 

11 Q Was it because or that you thought jrou could answer 
questions and they could not be used against you? 

A He kept on asking meo 

"Q If' you didn't think the answers could be used against 
you what objeotion did you have of answering azry questions? 

A I wanted to get out of there. He kept ma from 8 o'clock 
to 2. I was tired• sleepy and nervous. (R 144) 

"Q You say you didn't want to answer some questions? 
A Yes • 

. "Q 'Why not7 
A I didn1 t. 

11 Q Why not7 
A I didn1 t, think it was necessary to answer them. 
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•Q Isn't it true you didn't want to answer those questions 
beoa.use you thought the answers might hurt you? 

A No. 

•Q Why didn• t you want to answer? 
A He said. I didn't ~ave to ans"Ne-r any questions. Some of 

them I didn't want to answer. 

"Q You knew you didn't have to answer questions if' you 
didn't want to? 

A I und&rstood anything I se.id oouldn't be used against 
me in court, but some of the questions I didn't want to answer. 

"Q itny not? 
A I didn't want to. 

"Q Why didn't you want to? You deo1ded you wanted to answer 
oertain questions and others you didn't want to answer? 

A A few of the questions I dicbi't want to answe~. Some of 
them he kept putting back to me. . I figured the only way I could 
get out was to answer some of them. 

"Q You didn't have any objection to answering them., did you? 
.A No, sir. Some of them I said I'd rather not answer. He 

kept on. 

"e\ )Thy didn't you want to answer them? 
A I just didn't want to. 

"Q You mean you were afraid the answers might hurt you? 
.. A No, I didn't want to answer the question. I didn't 

know what it was all about why he was questioning me. (R 1~4-146) 

"Q Do yoo. remembe~ Hyde saying to you after you made 
oertatn answers, 'There is no point in lying. You don't have 
to answer if you don't want to, but if you do, tell the truth.• 
Do you remember Hyde telling you that? 

A No, sir. I don•t. (R 1~5) 
• * • 

"Q He asked you if you wanted to make an oral statement? 
A He didn't say aeything about that. He asked me it I 

wanted to make e sworn or unsworn statement and I said no; ~e 
asked me if I wanted to make a written statement and I said no. 
(R 146) 

* • • 
"Q Did he say, 1 I want to ask you some questions•? 
A Yes. 

' "Q And then he asked you some questions? 
A ':{es, sir. 

"Q And you answered the questions? 
A Not the first time, but he asked me two or three times. 
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"Q "'lfbJ didn't you answer them the first time? 
A I didn't want to. 

"Q You didn't want to because you thought it would hurt you? 
A I didn't kn.ow· what the question was all about. (R 146-147) 

* • • 
"Q The questions he asked you were addressed to a certain 

time and place, were they not? · 

"LMt I don't think he has to answer that. 

"Q I don't quite understand your method of deciding which 
questions you would answer and whioh questions you would not answer. 
Try to clarify that for me, please. 

A Some of them I wanted to g.nswer and some I didn't because 
I didn't know what the investigation was about. I wanted to find 
out what i~ ,vas all about. (R 147) 

* • • 
"Q v'Vhy did you answer any questions at all for then? 

J. Because I wanted to get baok so I could go to bed. 

"~ Why didn't you answer all the questions so tllA-t you could 
get out to bed that muoh raster? 

A Because I didn't want t-0. (R 149)
* • • 

"Q After Hyde finished with you and sent you back home, you 
thought nothing you said c~uld be used against you? 

A That is right. 

"Q As far as you were concerned you hadn't said anything to 
Hyde on 6 June that could hurt you? 

A. That is right. I didn't thl.nk anything was mentioned 
could be brought into court because it wasn't -vn-itten down and 
signed, aeything I said. 

"Q en 6 June, is that right? 
.A That is right. 

"Q As far as you were concerned, on 6 June up to that moment 
you had not said e.n;ything that could be used.in court against you? 

A That is right. 

"Q Yoo. weren't afraid anything you said on 6 June oould be 
used against you? 

A No, beos.use I didn't think it oould be used against me. (R 149-150) 
• • * 

"Q Yoo. now want the oourt to understan.d that you believed that 
nothing you had \old Hyde on the 6th could be used against you at 
exry time a.f'ter the 6th, is that right? 

A That is right. 

"Q It would not be used in arr:, way to hurt you 7 
A The way I understood it. 
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"Q Th&ref'ore you were not afraid of' anything you said 
on the 6th? 

A I dirln' t think anything we talked about could be brought 
up in court in case there·was a court." (R 151) 

Hyde did not inflict any physical harm on Lawrence, but kept him "dc,,.m 
there from 8 to 2 in the morning." Hyde "didn't talk loud or nothing"(R 148). 

Examined by the court, Lawrence insisted that Hyde read only certain 
parts of' the 24th Article of' War to him and did not explain it to him 
clearly. He admitted that no one mistreated him or made eny threats or 
promises to him (R 151-152). He also insisted that his understanding 
was that only "a sworn or unswor.a statement or a written statement" 
could be held against him and that he therefore refused to make such a 
statement (R 153). 

The defense objected to the admission of testimony as to Lawrence's 
statements made in connection with retracing his route on 8 June on the 
grotmd they were involuntary due to coercion and lack of' proper explanation 
of' his rights on 6 June (R 153-154). 

The first question arises out of Lawrence's testimony that although 
Agent Hyde read parts of the 24th Article of War to him prior to the 
interrogation which began about 11 p.m. on 6 June, Hyde did not inform 
him of' the nature of' the investigation, and Lawrence did not know what 
the investigation was about. 

Article of War 24 provides in part, in effect, that no statement, 
admission, or confession, in the obtaining of' which coercion or unlawful 
influence has been used in any manner whatsoever by a:n.y person, shall be 
received in evidence by any court-martial. The last sentence of the 
Article providesa 

"It shall be the duty of any person in obtaining acy statement 
.t'rom an accused to ad-.rise him that he. does not have to make any 
statement at all regarding the offense of' which he is accused 
or being investigated, and that any statement by the accused · 
may be used as evidence against him in a trial by court-m~rtial." 

Although the record is si~ent as to what statements Lawrence made to 
Hyde on 6 June as a result of' the interrogation, it may be inferred that 
they were in the nature of admissions concerning Lawrence's connection 
with the incidents of' 5 June, since they led Hyde on 8 June to request 
Lawrence to ratrace his route or the 5th. The record shows that during 
this tour Lawrence made certain highly damaging admissions. If Lawrence 
was not adequately warned of' his rights under the Article on 6 June, this 
would tend to show that his admissions on 8 June were involuntary (Cf CM 
330238, Pursley, 78 BR 319, 324). According to Hyde a.nd Captain Hines, 
on 6 June, the former advised Lawrence that he did not have/to answer any 
questions or say anything that. might incriminate him and that if he did 
answer or make any statement it might be used against him in case of' court
martial. The warning was general in terms and not limited to acy particular 
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offense with which Lawrence might be charged. In other words. Lawrence 
was advised that he could refuse to answer any and all questions. The 
Judicial Council is of the opinion that under these circumstances there 
was substantial compliance with Article of War 24. 

The next question is whether the cross-examination of Lawrence on the 
matter of Hyde's warning. and Lawrence's understw ding thereof, ~especting 
the type of statements which could be used against him in the event of a 
court-martial, constitued prej~dicial error. On direct examination Lawrence 
testified in effect that he understood from Hyde'~ vra.rning that verbal 
statements could not be used against him• but nevertheless he refused to 
answer some questions. In the course of cross-examining Lawrence on this 
point. the trial judge advocate asked him three times in substance whether 
his reasons for not answering certain questions verbally was because he 
feared his answers -vrould "hurt" him and also whether he thought he had 
said anything that could "hurt" him. Lawrence explained that he did not 
want to answer carte.in questions because he did not lmow -v:hat the investi
gation or questions were about, and anITTvered other questions because he 
was tired and wanted to go to bed. 

The general rules governing the scope of cross-examination are as 
follows1 

"Cross-examination•*• should, in general, be limited 
to the issue concerning which the witness had testified on 
direct examination and to the question of his credibility. 
Cross-exe.mination is necessarily exploratory and full latitude 
should be allowed the cross-examiner. The extent of cross
examination with respect to a legitimate subject of inquiry is, 
however. within the sound discretion of the court. * • • 

"No obligation is imposed upo~ the col.U't to protect a 
witness, whatever his office, rank, grade, or station in life, 
from being discredited upon cross-examination, short of military 
disrespect or an attempted invasion of his right not to incriminate 
himself or an attempt to degrade hini in connection with immaterial 
matters. 

"•*•a greater latitude may properly be allowed in his 
[a.n aoau.sed'i/ cross-examination than in that of other witnesses. 
**•If an 4ccused testifies on direct examination only as to 
the involunta nature of his confession or admission, the cross-
ex8l'JU.nat on must be te o t tissue an sore i • 
On cross-examination on this Issue he may not be required o 
state whether his confession or admission was true or false." 
(Under,scoring supplied) (MCM l949•. par 135~, pages 177-178) 

"An. accused has the right to testify concerning the in
voluntary nature of his confession or admission without subject
ing himself to cross-examination upon other issues in the case 
or upon the truth or falsity of the confession or admission." 
(Ibid•• par 127_!, p 160) 
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In fairness to the accused it may be assumed that the word ~urt" . 
was interpreted by the members of the court, as well as by Lawrenoo hillll:lel.f'• 
as the substantial equivalent of "inoriminate." Inasmuch as Lawrence took 
the stand for the limited purpose of' testifyin& regarding the.oiroumstanoes 
surrounding his interrogation of 6 June, tne questions of the trial judge 
advocate might have constituted prejudicial error unless Lawrence in his 
testimony on direot examination had opened the door to suoh cross-examination 
(AW 24; CM 333793, Robinson, 1 BR-JC 67, 71-72• and authorities there oited). 
The Judicial Council, however. is of the opinion that Lawrence did open the 
door, thereby making proper the questions of the trial judge advooate. These 
questions clearly related to the issue raised by Lawrence on his direct examination 
and to his credibility. Since Lawrence did answer some questions orally and 
refused to answer others, a doubt immediately arose as to his professed under
xtanding that verbal statements could not be used against him in case of' a 
court-martial. In an attempt to resolve this doubt and to discredit Lawrence's 
claim that he was misled as to his true rights by Hyde and was thus improperly 
warned, the prosecution sought to shaw that Lawrence did in fact understand 
that he need not ::inswer any questions or make statements of o.ey nature, verbal 
or otherwise, and did in fact understand and fear that verbal answers and 
statements might be used as evidence against him in a trial by court-martial, 
and thus might "hurt" or incriminate him. Partioularly was this effort 
justified in view of the unconvincing nature _of Lawrence's professed reasons 
for answering certain questions and failing to answer others. To hold otherwise 
would be to limit unduly the right of cross-examination (see C'..J: ETO 13125, King, 
26 BR (ETO) 133, 142-145, citing Alford v. United States (1931), 282 U.S. 687J 
Branch v. United States (C~DC, 1948), 171 F. 2d 337; Mintz v. Fremier Cab 
Ass'n., Inc. (CADC, 1942), 127-F.2d. 744, 745). 

The third question arises out of the defense counsel's arpent that 
ooercion was employed against Lawrenoe in that he was subjected to oontinuous 
questioning on 6 June until late at night. Hyde testified he questioned 
Lawrence for from.an hour and a half to two hours oommencing at 10130 or 11 
p.m. and that Lawrence left at 12130 or 1 a.m. Captain Hines testified the 
interrogation began about 11130 p.m. and continued for about an hour and a 
half. Hyde denied having used coercion, threats or promises on Lawrenoe and 
Captain Hines testified Lawrence did not objeot to answering questions. Lawrence 
testified that Hyde kept him ndown there from 8 to 2 in the morning," but. 
admitted that no one mistreated·him or made any threats or promises to him. 
The court was warranted in believing he had been adequately warned of his 
rights. In view of all these circumstanoes, the Council is of the opinion 
that the record supports the conclusion that Lawrence was not subjected to 
coercion at the hands of Hyde or Captain Hines. 

With respect to Lawrence's retracing on 8 June of his path of 5 June, 
Hyde testified he warned Lawrence on 8 June, before asking him to go on the 
tour, that he still ha.El the same rights under the 24th Article of War. Hyde 
also denied the use of' threats or promises or that he suggested the route,. and 
testified be was positive Lawrence took him to the scene or the ki~ling. 
Captain Hines testified La.wrence did not object to retracing his path. The 
Council is of the opinion that the record contains no indication that the 
admissions by Lawrence on 8 June 1949 were involuntary, but on the contrary 

18 

http:127-F.2d


---~---

41-5 

contains subetantial evidence of their voluntariness and the propriety 
of the admission of testimony with respect thereto. 

be Smith. - Agent Hyde testified that about 6130 p.m. on 6 June 
in Smith1s quarters in the presence of Captain Hines, he told Smith he 
would like to search his lockers. Smith_ was not informed of the reason 
for the search but consented to it. The result was the discovery of his 
blcodstained trousers and shoes {R 117~120, 139; Pros. Exs. 15,. 16). 
Prio:r;- to questioning Smith thereafter. nyde informed him he did not have 
to make any statement that would incrimine.te him, but that if he did say 
anything or answer any questions they could be used against him in the 
event of court-martial. He explained to Smith the meaning of tne word 
"incriminating." Smith stated that he understood his rights. Hyde said 
he had a question he wanted to ask him and Smith said, "Go ahead." Hyde 
then elicited Smith's explanation of how he got the stains on his _trousers 
and shoes, as above related. He inflicted no bodily harm on Smith nor 
did he threaten him or promise him anything. Smith was not deprived of 
any necessities of life. H~rde did not inform Smith of the nature of the 
investication or of any offense he was supposed to have committed. Nor 
did he actually read the 24th Article of War to him (R 120-122, 124). 
Smith made his statement voluntarily (R 259). 

\Vith respect to Smith's retracing of his route of 5 June, Hyde 
testified that he again warned Snu.th of his rights under the 24th Article 
of War at Baden-Baden on 8 June and that his statements at that time 
were made voluntarily {R 258-259). 'i4J.en they arrivec'. at Gernsbe.cher
stras se, Smith stated he was not too sure where he went from there aid 
Hyde told him to look around and see if he could recognize anything. 
Smith _led the way from there southwest to Laopoldspl~tz. fib.en Smith 
f~iled to see anything familiar there, Ilyde sugGested that he proceed 
down to Lichtentalerstrasse and see if he could recognize anything. 
Hyde then "brought him into the alley and asked him if that could be the 
place where. the fight took pla~e," to which Cmith replied that it could 
be but he could not recognize it. Hyde repeated this question so that 
Smith would continue to look around m.d possibly recognize soma landmark 
and be able to identify the place as the scene of t;he fight (R 237-239). 
Captain Hines testified that Smith proceeded toward Leopoldsplatz at 
their suggestion {R 247-248). 

The defense objected to the admission of testimony as to any state
ments made to Hyde by Smith on the ground that Smith was not properly 
inform.ad as to the nature cf the offense with which he was oharged and 
concerning which he was being interrogated (R 122-124). After an 
explanation of his ri0nts as to testifying on the issue of voluntariness 
of his statements, Smith elected to remain silent (R 125). In the course 
o!' his testimony on the merits. however. Smith admitted that the first time 
he saw Hyde at about 6130 p.m. on 6 June, _he believed Hyde warned him 
of his rights and he understood that he did not have to answer any 
questions if he did not so desire. He had no idea• however. of Hyde's 
purpose in ·questioning him. In his office later, Hyde again wan2ed him 
of his rights a.nd asked hint detailed questions about the fight. Smith 
still did not know the subject of the interrogation but he had an idea 
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"that it could be for an assault charge." He admitted that he understood 
he did not have to answer any questions· ir he did not so desire, and that 
he answered the questions· voluntarily (R 219-220). On 8 June, Hyde led 
him to Leopoldsplatz from Gernsbaoherstrasse and also led him down Lichten
talerstrasso to Rettigstrasse and told him to continue up that street (R 221). 
Hyde's testimony demonstrated that although he did not inform Smith of the 
nature of his investigation or of any offense he was supposed to have 
committed, he did adequately warn him of his rights under the 24th Artiole 
of W'ar both on 6 June prior to eliciting his admission concerning getting 
blood on his trousers during a fight, and on 8 Jun.a prior to Smith's attempt 
to retrace his path of 5 June, that no physical harm, coercion, threats 
or promises were used on &l.ith, ond that his statements on both dates were 
voluntary. / 

It appears from the testimony of both Captain Hines end Smith that 
the continuation of the route tram. Gernsbaoherstrasse to Leopoldsplatz on 
8 June was at Hyde's suggestion. Hyde testified that Smith led the way 
as.far as Lepp~ldsplatz. But both Hyd~ and Smith testified that it was 
at Hyde's euggestion that Smith proceeded from Leopoldsplatz to the alley 
on Rettigstrasse where theldlling had occurred. Smith, however, admitted 
in his testimony that he was warned of his rights on 6 June. Even assuming 
that Hyde led the party in its movements frcm Gernsbaoherstrasse on, such 
faot, viewed against the background of the prior warnings to Smith, does 
not indicate that Smith's statem.ents during the course of the tour were 
involuntary. Hyde testified he was merely endeavoring to enable Smith to 
find a familiar landmark to aid his failing memory. Under the circumstmces., 
H:yde1 s actions were not oaloulated to induce involunt~ry admissions by 
Smith. They merely bore on the weight which the court might choose to 
attach to Smith's statement that there was a possibility that the alley in 
Rettigstrasse was the scene of the fight. In the opinion of' the Council, 
the testimony as to Smith's admissions ,vas properly admitted ~er what it 
was worth. · 

Admission of bloodstained trousers and shoes.-Counsel have argued, 
both or<J.lly an·d in a brief' filed on behalf' o:f the accused Smith, that the 
admission in evidence of the bloodstained trousers of both accused and the 
bloodstained shoes of the accused Smith (Pros. Exs. 14, 15, 16) constituted 
prejudicial error because no connection was shown betv.~en the stains and 
the deceased and therefore the sole purpose of the evidence·was to inflame 
the minds of the court members. They urge that the failure of the prosecution 
to introduce evidence of the deceased's blood t~,rpe leaves a fatal gap 
in its c&.se and requires the inference that such evidence would have shown 
that the blood on the accused's clothing and shoes could not have oome from 
the deceased. Counsel cite in support of their views· Kemp v. Government 
of Canal Zone (CCA 5, 1948), 167 F. 2d 938 and LO'W!'ey 'v;'lkited States 
(CCA 8, 1942), 128 F. 2d 477. . 

The Kemp ca.se marely holds it is competent to show by blood tests 
that the victim's blood wa.s type A while the defendant's blood was type 
0 and that fresh blood spots of both types were found on the defendant's 
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clothing shortly after the .fatal stal:>bing. The case does not hold the.t 
blood on the clothing o.f the accused must be proven to be o.f the same 
type as that o.f the victim in order to be admissible. 

The Lowrey case held.a that .failure to elicit from a Government witness 
a denial of certain defense testimony which if true would·have required 
supression of the Government's evidence, justified the inference ~~~-t the 
Government witness's testimow.,r if l)!"esented v.ould :1e.ve been unfavorable to 
the prosecution. The case does not hold that the mere failure of the 
Government to introduce certain_evidence requires an inference that suoh 
evidence if presented would have been unfavorable to itc case. 

As a general rule, bloodstained clothing of the accused is admissible 
in evidence in a homicide case, provided its identity and unchanged con
dition are first established (Morton v. United states (CADC, 1945), 147 F•. 
2d 28• cert. den., !24 u.s. 875; State v. Ilgenfritz (1915), 262 Mo. 616,. 
173 s. 1V. 1041, 1044; State v. McAnarner (1905), 70 Kan. 679, 79 P. 137; 
~ 'Wharton's Criminal Evidence (11th Ed.), sec 998, p~ges 1756-175~, and 
authorities there cited). Bloodstained clothing has frequentlybeenadmitted 
in court-martial homicide trials without a showing that the blood was of 
the same type as that of the victim and such admission has been upheld 
(e.g., CM 335138, Bright, 3 BR-JC 281, 306). . 

In the opinion o.f the Judicial Council, the admission of the evidence 
concerning the bloodstains on the clothing of the accused was not error, 
there being no showing that evidence favorable to the defense was suppressed. 
The failure of the prosecution to prove tlle blood type of the victim affects 
the weight of the evidence regarding the bloodstains and not its r,dmissibility. 

Rejection of evidence o.f deceased1 s homosexual propensities. - The 
law member refused to permit the defense to introduce evidence of the 
deceased•s reputation and of a conviction of the deceased or making an 
offer of •homosexual lewdness." The general rule in homicide cases is 
that ord.iuarily the character ~d reputation of the deoeased is not in 
issue and proof thereof is inadmissible. Moral degeneracy of the victim 
ia, in general, no excuse for killing (Webster v. State (1922), 207 Ala. 
666, 93 So. 545J 26 Am. Jur., seo 343, p 38SJ Oil ETO 2007, Harris, 6 BR (mo) 
105, 121). Excepti~ns to the rule are recognized, however, where self
defense or killing in hot blood induced by adequate provocation is in issue. 
In such cases evidence of the deceased's violent and bloodthirsty characteT 
on the one hand, or of his moral degeneracy on the·o~er, may be admissible, 
depending upon the cir.cumstances {Webster v. State, supra; Melton v. State 
(1904), 47 Tex. Crim. Rep. 451, 83 s. W. 822; Orange v. State (1904), 47 
Tex. Crim. Rep. 337, 83 s. wi. 385J Jon~s v. State (1897), 38 Tex. Crim. Rep. 
87, 40 s. w. 807, 41 s. w. 638; 26 Am. Jur •• op cit; I 11igmore on Evidence 
(3d Ed.), seo 63.p 472). 

Th~ aocused Smith raised the issue of self-defense. While the deceased!s 
homosexual tendencies, as shown by the proffered evidence, would not have 
justified killing him and hence vrere not material to that issue, the inference 
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therefrom that the deceased might have made an indecent proposal to Smith 
might appropriately have been considered by the court as an extenuating 
circumstance. Any error in the rejection of the evidence, however• could 
have been prejudicial only respecting the sentences, not the convictions, 
and its effect ?Ta.S removed by the action of the reviewing authority in 
substantiallf reducing the accused's sentences (Cf. CM 281037, Gibson. 
54 BR 37, 42). . 

Miscellaneous errors in prooedura.-The Counoil has given full 
consideration to counse11 s contentions with respect to other errors 
committed by the law member in the course of the trial. Our conclusion 
is that such of.his rulings and actions as may have been erroneous were 
in no way prejudicial to the substantial rights of' either of the accused. 

Evidence of Identity. -The prosecution's evidence shows that the 
two accused, dressed in olive drab tmiforms,_left the Badisoher Hof 
Hotel around 11115 on 5 June 1949. Smith announced upon leaving that 
he was going to the Goldenes Kreuz. About 11130 p.m., the policeman, 
Bayer, saw two .American ijoldiers with the dec~ased near ~eopoldsplatz. 
Bayer's testimony that the soldiers were clad in light k:b.a.ki was a cir
cumst~ce to be weighed by the court, which could well conclude that 
because of the time of night and quality of light the witness may have 
mistaken the precise shade of the uniforms. His testimony as to the possibility 
of' stripes on one soldier's left sleeve is inconclusive at best. 

The credibility of Elfriede Scholz's identification of the two 
accused as the American soldiers sho saw at Leopoldsplatz betwveen lla30 
p.m. and mid.night on 5 June was a ·matter for the court• s determination. 
Her explanation of' her failure to identify the accused.before trial as 
due to fear was not so improbable as to render it unwortey of belief'. 
!!ven if she were a prostitute, that fn no way disqualified her or mads 
:tier an incompetent ·witness. Unchastity or lewdnsss does not of itself 
raise a presumption of untruthfulness so as to make th~ witness unworthy 
of beli~f. (CM 336206, Pomoda, 3 B~-JC 209, 216, 218, and authorities 
there cited). In t!le opinion of the Council the court we.s ju.stifled 
in believing Scholz's positive identification under oath in open court. 

Jacques Delville, a French national, testified that at about lla30 
p.m. he saw two soldiers kicking a prostrate ma."1. wearing a ".'lhi te coat 
in the courtyard in Rettigstrasse where the deceased was found, One· of' 
the soldiers also acted as a lookout. Delville's credibility on the 
question of the color of the soldiers' uniforms, whether light khaki or 
shade Z3, again, was for the court's determination. We find no reason 
to disturb the court's apparent conclusion that his correction of his 
testimony to indicate that the soldiers were wearing what he called "dark 
khaki," was in good fa.i th. He.ns Wick corroborated Delville' s testimony., 
and connected it with the deceased. 
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The testimony of the taxi drivers. Vogel and Weiner, est~blishes 
that the two c.ccused were at the station around 12r20 a.m. on 6 June 
e.nd rode to the kasermat Kneilingen. where they arrived about li40 
or 1145 a.m. 

The prosecution's evidence that there w~s human blood on the 
trousers of both the.accused and on Smith's shoes on the day foll~Ning
the killing is undisputed. • 

-
Lawrence voluntarily retraced his route of 5 June three days there-

after and pointed out the alley off Rettigstrasse as the scene of' the 
fight and the placo where the man "they'' were fighting was lying when 
"they" left. This ~d.mission was not admissible in evidence against 
Smith (MC-11 1949. pars. 76, 127b, pages 73, 160; · C:M 334978, Canta., 1 BR
JC 387,389; CU 325056 Baluca.na.g, 74 :3R 67, 70), but it was admissible 
and highly damaging ctldence against Lawrence, its maker. Smith's 
volW1tary admissions established tnat he v;~.s involved in a fight with a 
German civilian in an alley somewhere in the general v~cinity of the 
scene of the lc-'..illing and at about the time thereof. :!is ste.tel:il.ent that 
the ~lley off Uottigstrasse might have been the one ia inconclusive, but 
is a circumstance to be considered. 

The defense evidence, at most, raised factual issues for the court's 
determination. Loba testified that he received a re~ort of a tight 
involving American soldiers at the C~fe Krokodil on the night in question. 
Bauer testified that at a~out 12150 or 12155 a.m. on 6 June he saw on 
Sophienstrasse a soldier accompanied by two women apparently pursued ~y 
a second soldier with.a bleeding nose. The testimony of Koepfler. ~he 
bartender, tends to establish that the accused were drunk and also 
corroborates the prosecution's evidence by pleoing them in the Badischer 
Hof from 9130 to 11 or 11115 p.m. on 5 June. Rolf "Hick's testimony was 
intended to impeach DalvilJe •s statement that he co~ld see the color of 
the soldiers' uniforms. Whether it had that effect, again, was for the 
court's determination. Th,e testimony did corroborate Delville as to there 
having been a fight in the courtyard. 

Hauser, as a defense vwltness, proved valuable for the prosecution 
in his testimony that, as criminal police assistant, he received no report 
of an assault in the vicinity of the area where Smith claimed the fight 
had te.ken place. Rosenthal testified about physical features of -the.t area. 

Smith's testimony corroborates the essential fact that he was in.a . 
fight with. a Gorman civilian, during which he kicked the civilian in the 
head, got blood on his clothes and left the moaning civilian on the ground. 
ill.a story differs only in certain det~ils from the fight proven by the 
prosecution. Smith's German wore a d~r..k coat, was carrying nothing and was 
about twenty"'.'five or thirty years old. The deceased was wearing a white· 
coat, carried a briof case, and was about forty-seven years old. Smith 
insisted the scene was in an alley off a street to.the north of the 
Rettigstrasse alley where the deceased was found. Smith's alley was 
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narrower and darker than the one on ~ettigstrasse anQ was uot L-shaped 
like that one. Smith's fight took place about 11 p.m.; the prosecution's 
between 11130 and 12. 

Smith's attempted exculpation of Lawrenoe oonflicts with Lawrence's 
own pretrial statement. Smith's explanation or the blood on Lawrenoe's 
trouser leg is far from convincing, as is his story that µens obliged 
to kick the prostrate German in the head in self-defense. DelvilJe 
testified unequivocally that one soldier kicked the motionless civilian 
viciously and the other also kicked him and acted as lookout. 

Smith's version of the trip be.ck to Kneilingen is in substantial 
accord with the prosecution's testimony exoept for the time, again about 
three-quarters of an hour earlie~ than the prosecution's version. 

On the whole record, the Counoil is of the opinion that the circum
stances do not permit of the reasonable hypothesis that Smith's fight end 
that described by the prosecution's witnesses were not one and the same. 
The oourt was at liberty to accept and reject such portions of Smith's 
testimony as it chose, and the Council is unwilling to say that the court 
~'las wrong in its conclusion of Smith's identity as the deceased' s chief 
assailant. As to Lawrence's participation as an aider and abettor and 
oonsequent guilt as a principal, the court could reasonably believe his 
pretrial admissions and the other prosecution evidence in preference to 
Smith's testimony. 

The vicious assault upon the deceased by kicking him in the face, 
not once but many times, resulting in the spreading of his blood over a 
wide area, as well as in his death. is clearly sufficient to show me.lice 
aforethought ((Th{ 334570, Morales, 1 BR-JC 197, 207, 209). There is no 
evidence of heat of passion. Evidence of motive for the assault, though 
unsatisfactory in this case, is not essential (Ibid). The court was not 
required to believe Smith's testimony that he acted.in self-defense. Nor 
was it required to believe that this was a case of mortal combat, instantaneously 
arising upon serious provocation. The sustained character of the attack · 
upon the defenseless victim belies its justification as a defensive measure 
and indicates that the mortal "com.bat" was a one-sided affair. The Council 
is of the opinion that the evidence supports the findings of guilty of un:fre!I1edits:~ 
murder. 

Effectiveness of the accused's defense.-Counsel argued during the 
appellate review of the case that Smith was denied the effective assistance 
of counsel at the trial. Each of the grounds raised has been carefully 
considered by the Judicial Council, which is unable to agree with the 
contentions. The defense counsel at the trial was a major in the Judge 
Advocate Genral's Corps. admitted to law practice in the State of Iowa and 
the District of Columbia. Both the defense couneel and the assistant 
defense counsel were introduced at the trial by the accused. The fact 
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that oounsol on appeal do not agree with the tactics employed at the 
trial affords no ground for invalidating the proceedings (Cf CM 320618 6 

Gardner• 70 BR 71• 74-79). 

5. Data as to the accused. -The accused Lawrence is nineteen years 
of age. He began his current term of service on 7 July 1948 and had no 
prior service. The accused Smith is twenty-three years of age. He began 
his current term of service on 19 November 1947 and had prior service from 
20 September 1946 to 14 June 1947. 

6. The court was lagally constituted and had jurisdiction of each 
accused and the offenses alleged. No errors injuriously affecting the 
substantial rights of either accused were committed during the trial. 
The Judicial Council is of the opinion that the record of trial is legally 
sufficient to support the f~ndings of guilty and the sentence as to each 
accuse· modified by the reviewing authority. 
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DEPARTMENT OF THE ARMY 

Office of The Judge Advoc~te General 

CM 337 ,9.51 THE: JUDICIAL ~OUNCIL 

Harbaugh, Brown and Mickelwait 
Officers of The Judge Advocate General's Corps 

In the foregoing case of Recruit Willis H. Lawrencs, 

RA 14292304, and Recruit Perley W. Smith, RA 31511753, both 

o~ Headquarters Battery, 552d Antiaircraft Artillery Gun 

Battalion, upon the concurrence of The Judge Advocate Gener~l 

the sentence as to each accused as modified by the reviewing 

authority is confirmed and will be carried into execution. 

The United States Disciplinary Darraoks or one of its branches 

the place of confinement of each accused. 

20 April 1950 

I concur in the foregoing action. 

~~ 
E. M. BRANNON 
Major General, USA. 
The Judge Advoc~te General 
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DEPARTJENT OF TH& .ARia' 

Office of ihe Judge Adveoate General 
Washington 251 D. c. 

CSJACt.l - CM 338753 

UNITED STAT.ES ) 
) 

Trial by a.c.M., convened a\ 
Wetzl.ar,. Germany, 2?-28 

Private Firat Class WILSON Sept.eaber 1949. Dishonoraole 
HICKS (RA 34419557), 
Cemp&D.y C, 373rd Infantry
Battalion. 

discharge, tetal forfeitures 
atter promulgation and cOlnline
ment !~ tin (S) ,-.ars. 
Peni:tentiarr. 

HOIDING by the BOARD OF RKVlEW 
SEARIES, SHULL and mLUtI:UmS 

Officers or the Judge Advocate General's Corps 

l. '1he Board of Review has exarnin11d the record of trial in the case 
of the soldier namd above, and sultlli-Y this, it.a hGl.ding to The Judge 
Actrooate General, ,mdar the previsions of Article of lfar 50!.• 

2. 1ha accused was tried on the fol.l.n:Lng Charge and. Specitioatica 

CHARGla Violation et the 92nd Article of War. 

Specificationa In that Private First Class Wilson Hiclas, COllp&IJ;y' 
C 373rd. Infantry Battalion (Separate), did, at Verdun 
Kasarne, Giessen, Germany, on or about 29 August 1949, with 
malice aforeth•ught, willtulq, felaniouaq, and unl&w
~ kill PriT&te Willie Spr~s, a hUIISD bein&, by" outtin& 
hill ld:th a kn11'a. 

'!be accused pleaded not guilty to the Charge and Specifiea-Uon. He ns 
found guilty of tlie specification, except the words "malice aforetheugh"'8, 
not gull-tu ot the charge but guilty' of a vielatim .or the 93rd ArUole et 
War. - Noendence of prerlous convictions 1188 introduced. He was sentenced 
to be dishonorabq discharged the serrice, to forfeit all pay and ano.
ances to becom due after the date of the order d.irectini execution ot the 
sentence, and to be contined at hard labor, at suah plAce as proper a11-
thoritq may- direct tor five (5). years. The reviewing au'Ulority apprOTed the 
sentence and designated the Utlteci States Penitentiary, Lawisburs, 
Pennsylvania, or elBnheN as the Secretary of the J.rv:f 1U3' direct, u the 
place ot oon!'inemen~. Pursuant to .Article or War 50!, the order d:lrectina 
execution of the untence ns withhaU. 

,. K;Yiaepce tor the Proseoutien. 

Fraulein Happel te1utied that on the enninc of 29 J.upat 1949 she 
119Qt with deceased, who ns bar "Dq triand11 1 to the 'taz:1 atand en the Np 



of camp. 'While the deceased Springs was talking to the taxi driver she 
and Douglas, a friend or the deceased, were sitting in the taxi stand. 
The acoused Hicks approached them and courteousl.3 asked to talk with 
Fraulein Happel. She and the accused stepped outside of the taxi stand 
and conversed. The accused then slapped her because she had failed to 
meet him the night before. Deceased thereupon approached the two and 
struck the accused. The accused started backing up with deceased and 
Douglas following him. He tripped over the chain fence near the taxi 
stand, fell and dropped his glasses. Deceased and Douglas then jumped 
on him. The accused got up and ran toward his barracks with deceased 
and Douglas in pursuit. The accused did not have a knife in his hand 
at the time he -was conversing with the witness, but she saw a small 
pocket knife with a blade approxilllately one and one-half to two inches 
long in the accused's hand at the ti.ma he £ell over the chain fence. 
She did not s~e anything in deceased' s or Douglas I hands. Deceased and 
Douglas had their backs to her lilen pursuing the accused. During the 
fight deceased had his back to her but·she did see Douglas• face. He 
appeared quite angry. Both deceased and Douglas were drtmk (R 18-24). 

Corporal George R. Price, testified that he is a member or the same 
compa.ey as the accused. He was present at the taxi stand the night of 
29 August 1949 at which time the accused approached Fraulein Happel 'Who 
-.ras seated with Douglas in the taxi stand at the edge or camp. Also 
present at the inception of the fight was Corpora1 Stevens. The testimony 
of Price corroborates that of Fraulein Happel concerning the slapping of 
the latter by the accused and the :initial assault upon the accused. As 
the accused was backing up both deceased and Douglas were approaching him 
and the accused fell over the lmee high chain fence adji.cent to the taxi 
stand, dropped his glasses an:l while •scrambling" for them deceased and 
Douglas started 11 kicldllg and fighting" the accused. 'When the aoeused arose 
hfl began to run toward his barracks Tith deceased and Douglas pursuing him. 
They 11ere constan~ upon him during the pursuit from the taxi stand to 
the barracks • He again fe11 as he tripped over a chair near the guard
house. ihe accused arose, continued running down the walkway and at the 
corner of 11 C11 Compa.ey barracks, fell again. He got up and ran arouod 
the corner of the auilding at 1Vhich time Price lost sight of him and his 
pursuers (R. 24-25). 'When Price got to the street in front of the baz
racks he saw the deceased standing in the street with his hand on one of 
his sides. There was blood on the ground 
There was no blood on daceased's trousers 

stand all throughout the street." 
(n. 34). 'lllis wi1ness testified 

as follows: 

"Q Did you see arry lmives? 
A I did see a lmife 'When he fell over here by the taxi stand 

but who had the knife I don•t know.• (R. 25). 

* * * * 

2 

http:Compa.ey
http:compa.ey


425 

11Q Were you in a position to see larlves if the other people 
had them? 

A I thlllk so. I was rather close. First I was trying to 
break the fight up. Then the knife came that close to 
me and I got out of the way.11 (R. 26). 

· On cross-examination he testified: 

11 Q Now di:i you happen to notice the hands of Douglas and 
~prings? 

A I saw one's, Douglas or Springs, I don't know exact:cy- llhich 
it was. 

Q Where was 1t? 
A His hand was in his pocket in this fashion. 

Q That is -when they 11ere coming up on Hicks., j_s that right? 
A That is COITect. 

Q .At this time did you see anythmg in Hicks' hand? 
A No, sir. 

Cl Were you in a position to have seen anything in Hicks' hand? 
A I think I was., sir. 

Q And, I believe you testified then Hicks continued backing' 
up and these two were approaching him? 

A That's right. 

Q Were they approaching him in a friend.4 J1SI1ner? 
A I ceulin• t say i 1; was friendly, sir. 

Q Did you bear Springs or Douglas J:liQk.e arr:, remarks as they 
approached Hicks? 

A Such remarks that they nuld get him or 'I will get hill' 1 
but I don•t know llho said it. I know tget him' was in 
the }ilra5e. 

Q But you clon•t know who said it? 
A No. 

Q But it was Douglas or Springs? 
A Yes. 

Q And Douglas had his hand in his pocket? 
A One of the two. 
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Q Hicks continued to back up, ia that right? 
A ht 18 right. 

Q And he falls over a chain, 18 that right? 
A Yes, sir. 

Q And llben he tri!_)P8d did he fall complete]¥ to the gromld.? 
A Yes, sir. 

Q What happened llhen he fell? 
A Both of the two nen rushed on him and began ldcld:ng and 

fighting him, etc, and he was scrambling and I ran up 
there and was trying to break them apart,. 

Q Yes. I believe you said llhen you got up-there that that 
was the time you saw a knife in somebody's hand. 

A That is correct, sir. 

Q Did tbat knife come c1ose to you? 
A Yes, sir, right by "tq sleeve. 

C Where was Hicks at this time? 
A He was on the ground. 

Q And Douglas and Springs 119N standin& up? 
A Yes, they were at.anding over him. 

Q And that is when the knife mmt by your left sleeve1 
A 'l'hat1s right. 

Q Hicks was on the ground? 
A That• s right. 

* * * * 
Q He was scrambling around? 
A Trying to find hi.a gwses and scrambling for hia glasses and 

try1n& to push the two :men away ·with hi.I other ba.Dd. 

Q 'lb.en 1lbat did Hicks do? 
A When he got up on hi.a feet he began to nm. 

Q Before that, Price, did you go· up there with the intention 
of trying to separate the men and take them off Hicks! 

A I want w1th the intention of tryi.ni to break up the quarrel. 
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Q Why didn't you? 
A Because of the knife, sir. I don, t think az:i;rbod;y likes a 

lmife. 

Q And Hicks finally made it to his feet? 
A Yes, sir. 

Q During the time he was backing up from the taxi stand ancl 
fell over the chain did you see Hicks strike at either et 
these two men? 

A No, sir, I didn 1t. He was backing up. 

Q Was Hie ks in a hurry? 
A Yes, he was in a hurry. He was running, sir. 

* * * * 
Q When Hicks fall over the chain llbat happened.? 
A 'lhe two men crowded am rushed at him and beat him until he 

got on his feet to run. 

Q Did both of them crowd him? . 
A Yes, they were both running fast to him. I couldn• t say if 

both were there at that moment or not but he onq .tell a 
few minutes, or seconds. 

Q He didn't stop and try to resist them? 
A No, sir." (R. 2'1-30)• 

Private First Class Leonard H. Stevens, a member of accused's company, 
knoWB the accused and Price, the previous witness. On 29 August 1949, at 
aaout 2245 hours Stevens waa at the taxi stand at the edge ot camp speak
ing to Price. He saw Deuglas sitting in the taxi stand and heard parts of 
the conversation between the accused and a girl just outside the taxi 
stand. Shortly after that he heard some scuffling and Hicks "tripped over 
a chain in front of me.n At no time did this ld:tness see a.ny knives, but 
would have been able to see lalives in peoples hands 11when they first 
started out. That is .the only time I gat a close look at them.• Accused 
got up after he fell over the chain. near the taxi stand and ran tonrd 
the barracks with deceased and Douglas chasing him. '.I.he accused during 
his flight fell five different times (R. 46, 49). The deceased caUiht up 
With accused each time he fell. Douglas was right behind the deceased. 
Both Price and Stevens followed deceased and Douglas as they chased the 
ac~uaedo Stevens lost sight of the trio for about •two or three seconds" 
when they turned the corner of the barracks. Price stopped at the guard
house but this 1fitlless kept on running (R. 47). It was dark but the 
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artificial li&ht at the taxi stand, gate, guarclhouae and near the billets, 
was good. The incidents related oce'Ul'1"ed between 2230 and 2330 (R. 48). 
Stevena was about five feet from the accw,ed when the latter first .tell 
and Dougla• and deceased nre standing onr hia. Tb.a seomd time the 
accused tall Stevens ns 11'1thin ten feet of him and the accused was 
always using his hands to get up or.t the ground. Stevens waa apprGXL-
mata~ six feet from the accw,ed llhen he fell tor the third time and -
the next time was awroximately fifteen feet from h1Jt. The accused 
at no time struck at or approached deceased or Douglas (R. 46, 47). 
He always appeared as if he nre trying to rt away from a .tight. 0He 
was retreating, sir, getting awq." (R. 47). 'When Stevena got around 
the conter of the barracks First Sergeant Stubblefield 11U on the side
walk in front of the barracks telling the men to go away, "Then all of 
a sud.den this other fellow - I don1t know what happened to him - • 
hilll and Hicks was scuttling like -, I told you I didn•t see veey IIUCh 
- - Hicks nn:ti into the barracks after Sergeant Stubblefield aaid, •Go 
a,ray 1 , and this other f'ell011' said, 11 am cut'"• (R. 44). Deceased 
said •1 am cut. 11 About twen~ minutes later the ani>ulanoe arrived. nie 
aouftling was going on in f'ron t ot the door of the barracks. Deceased 
waa on the ground when the ambulance arrind and. the accuaed was in the 
Duilding (R. 51). StAvens was recalled b;y the court after the cietense had 
rested and tes tif'ied as follon a 

•Q. Orie man was const.antJ,- upon Hieb? 
A. Yes sir. 

Q. What was he doing with hia arms? 
A. Hicks? 

Q. No, the man caistan~ on Hicks? 
A. _ It 1ooked like he was tr.ring to hit hilll or catch him or 

something. · 

Q. With a dO'll?l'ftrd motion or an upward motion, or a jabbing 
motion. 

A. I couldn't quite say ·that; I didn't see them impaot very 
much. Every time Hicks was running and tripped this other 
f'ell011'1 he would "t17 and get at Hicks and Hicks woul.ci 

_get up. 
• 

Q. 'When you saw Hicks and Sergeant Stubblefield and Sprinis 
in front of the ban-acks door was Hieb standing or ~
ing on his back? 

A. He was on his back. 

Q. He was qing on his back? 
A. Yes, for about two seconds, there was a split action. 
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Q. He didn't lie there long? 
A. No, he got up. In other words in front of the building 

there is a step where you have to ~t.ep up, he must have 
tripped on that. 

* * * * 
Q. He was qing on his back? 
A. Yes, trying to get up. 

* * * * 
Q. Did you see Hicks rmming to the doorway? 
A. As he turned the corner it looked like be was stlmlblini in 

the doorway and Sergeant Stubblefield was there I both 
the men. 

Q. What do you mean both? 
A. Hicks and the fellow Springs. 

Q. Was there a third man there at that t:lJne? 
J.. Douglas, I don•t know; it seemed to me he was en the side ot 

Springs, rurming by him like he usualq does in the chase. 

Q. Was he on tha right or le.tt aide of Springs? 
A. I couldn't say; he was in back of him when he turned the corner. 

'When I saw hiJa again he was holding Springs.• {R. 99-100). 

Corporal Freddie Y. Bat.ham at about 2245 hours 29 August 1949 had 
just passed thr•ugh tb.a main gate or the ca.mp en route to his billet. when 
he noticed two soldiers behind him, one of whom fell over a chain outside 
the Kaserne. He did not recognize that person. The mn who fell got up 
and started r1um:ing into the Kaserne. Batham did net see aey knives but 
saw a 11shin;y object• in •the soldier'• hand." He could not state llhat it 
11as as he was a good distance away and did not notice closeq but it waa 
in the hB.Ilds of the "fellow that was being chased.• The sh:i.D;y object was 
approximateq as leng as Dthia pen.• (R. 52-55). 

On crosa-exarnwation this witness testif'ieds 

"Q You as.id you 881f something which might have been a handle. 
1.beoreticalq it might have been a handle that you aaw• 
. Can you say nth aey- degree of definit.eness what it ns? 

A Not direct.q'. · 
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Q Now, as to the other two mn. Did yeu observe them in-
ten't.cy'1 

A Not very clwse. 

Q Not very closeq. Is it not true that either of the ether 
two man, or both of them, aigh:t have had a shiny .oejl ct 
in bis hand? . 

A I clon•t lmow if the first un had a shiey object in his band., 
but it is possible. 

Q In other words you cannot sa::, they were without ahiny' objects.
A I cannot.• (R 56). 

One of the guards shouted "break it up• but the two man kept on chaainc 
the other one (R. 56). 

Private Herman Douglas, 595th Transportation Truck Company, corroborated 
the testimony of Fraulein Happel and Corporal Price up to the time the 
accused first fell over the chain fence at the taxi stand, except that 
Douglas stated that the accused first had a knife in hi.a hand at the time 
the latt.er slapped Fraulein Happel. It Fraulein Happel said di.fferentq 
she is wrong. Douglas further test.1:tied that the accused wore glasses 
and at the time the accused was backing away froa deceased at th• taxi 
stand the accused had a lmife :in his hand. Douglas was behind deceased. 
When asked 'Whether deceased had a knife Douglas stated •1 didn't see it.• 
Douglas testitied he had no knife. 'lbe accused had a small knife with a 
blade altout one and one-half to two :inches long "llhieh Douglas saw when 
the accused first walked up to Fraulein Happel and again when the accuaed 
backed up. Douglas just watched the altercation between deceased and the 
accused at the taxi stand~ The accused did not make arq thrusts toward. 
deceased. Douglas did not see deceased reach into his poclmt. Deceased 
chased the accused f'rom the taxi stand toward the barracks and around the 
comer of the barracks., after llbieh they were out of sight o:t this witness. 
Douglas did not follow deceased and the accused oloseq. Deceased ran a:od 
Douglas "walked on". (R. 57-64). After defense had rested the court re
called Douglas who testified that at no time did he catch up with the de
ceased and the accused. llben Douglas came around the corner of the bar
racks no one was there but deceased. Douglas saw no one standing :in tront 
of the door of the barracks, except the deceased who was bent over and 
llbo put his hand across the 1d.tn, se ' shoulder and asked him to take de
ceased to the dispensary as the latter was cut. Neither the accused nor the 
first sergeant ware there at that time. Douglas was walking at all times 
11 just an ordinary walk.ff an1 did not see a.ey- scuffie around the barracks 
door. (R. 96-98). 

Privat.e Roosevelt Smith, a member of the same organization ae the 
accused, testified that he la>.0118 the accused and that about 2245 hours 
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29 August 1949, the accused ran into the ban-acks building of •en 
Company, 373rd Infantry, just as the witness got to the top of the 
stairs leading from the cellar. The first sergeant was standing in 
the doorway at the time. The accused~abbed the first sergeant by the 
arm and stated that two man nre trying to kill him (R. 74). At tliat 
time Uthe two men started coming closer." The steps to the cellar are 
inside the barracks about three feet from the door. Smith "went back 
downstairs" because the accused was coming in so fast n I jumped back 
dOWilBtairs.• A few minutes later Smith returned and saw the accused en 
the grouDd and two men were Id.eking and hitting him (R. 74). He testi
fied: 

"Q. The next time you saw those two man Hicks was on the 
ground and these two meh were at him aIJi one was on top 
of him? 

A. Hicks was between the garbage can and the chain; one was 
on one side or him am one in front of him. 

Q. One was kicking and one was hitting? 
A. Yes. 

Q. You saw no lmives? 
A. No. 

Q. Did you see any knife in the hand of Hicks? 
A. No. 

Q. See any knife at all? 
A. No." (R. 71). · ,, _,. , 

The accused tried to get up. "He had one hand on the garbage can." (R.71). 
Upon being recalled by the court after the defense had rested, Smith 
testified that subsequent to the fight the accused again ran into the 
buiJd:!nc. Smith reiterated that at no time did he see anyone with a knife. 
He stated that the accused "hollered, 'these two men are trying to kill
me'.~ {R. 103). 

Sergeant Alfred L. Metoyer, Sr., a D1tJ.iaber of acoused•s compao;r., 
testified that about 2330 hours 29 August 1949, he noticed a cr<md in 
front of the barraoks and found a man qing on the opposite side of tho 
street and adro1n1sterad first aid to him •until the medics arrived." 
The wounded man had a cut "about as long as a man• s three finiers across" 
from l'lhich the blood was •guahin&.• 'nlis iritrs ss found a small piece ot 
bandage on top of the cut 1'hen be arrived and •pushed it d011n. in it.he hole 
to stop the bleeding." The man ns unconsciow, {R. 65-6(,). 

'.lhe prosecution introduoed additional evidence to the etrect that 
the area was thoroughl.3' searched between 0145 hours and 0300 hours 
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30 December and that no knife or sharp object which might have acci
dent.a~ inflicted the wound was fotllld in the vicinity. Photographs of 
the body of deceased ware admitted in evidence, toge"t;her with a photo
graph of the blood-spotted area immediately in front of the entrance to 
acn Compaey barracks (R. 81., 82; Pros. Exs. 4-7). 

. Master Sergeant Carl H. Brown., Sr• ., a CID agent, testified that 
he interviewed the accused during the early morning hours of 30 August. 
~e accused was first advised of his rights under the 24th Article of 
Y'1u-. Brown noticed that the accused's left trouser leg had a snag 
above the lmee and that the trousers were dir-cy-. The accused admitted 
the clothing was the same he had worn earlier that d~ and on the previous 
evening. 'He changed his clothing in Brown1s presence and gave his 
trousers and shirt to Brown. Br01VD. noticed no •1acerations of the shirt 
or trousers other than the snag, in the knee." Accused I s body bore no 
marks except a small bruise on the left knee slightly below the knee-
cap. 'When asked if he had been out that evening accused answered "No" 
and when asked if he lmew anything of the incident involving a man 'Who 
had been carried to the hospitai that night as the result of "a fracas 
in front of the barracks, he said th.at he knew nothing of the cirel.lllr 
stances. In order to make ua believe that he insisted on taking a 
polygraphic e.xarn:i.nation.n 'lhe outer clothing taken from the accused was 
admitted in evidence (R•. 68-70; Proa. ,l!;x. 8). 

Private Willie Springs., at 2.310 hours., on 29 August 1949, was 
brought by ambulance to the 57th Field Hospital., Gieasen, Germany. 'lhe 
ambulance driver removed Springs' clothes. The shirt was cut and there 
was blood on it at the time. The trousers were also cut (R. 38; Pros. 
Exs. 2 and .3). Springs was examined ·by Captain Polcyn, M.c., 2nd 
Hospital. Thrl.t, 57th Field Hospital, who made the diagnosis: 

"l. \'found, lacerated, left inguinal region. 
2. Wound., lacerated left greater aaphenous vain. 
3. Anoxemia, secondary to diagnosis 2." 

Springs died as the result or said injuries at 0015 hours .30 August 1949 
(R. 9~. . 

4. Evidence for the De.tense. 

Master Sergeant Stubblefield testified that he is First Sergeant of 
Compazzy- ncn1

, 373rd Infantry and that at approximately 2245 hours, 29 
August 1949., he was standing at the entrance to the "billets11 of Company 
"C 11 at which time he saw two man pursuing tha accused toward Company 
ncn barracks. Each or these two men had a knife in his hand and each ms 
striking at the accused. The accused had nothing in his hands (R. 86, 88, 
921 94). A:3 the accused approached he shouted to Sergeant Stubblefield 
that the men 118:re trying to •out him or kill him.11 When the accused 
cams closer to the building entrance he fell over the chain fence and the 
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deceased "jumped on Hicks with the knife in his hand. 11 Deceased "was 
on him. Like two man wrestJ.ing ••• Hicks was lying on his back pushing 
back with his lmees and hands in that manner (indicating an attempt to 
rise from the ground)." Douglas was standing at the right of the ac
cused with a knife in his right hand and kicking the accused. Douglas 
was at deceased•s-left (R. 86-89). The Witness testified: 

"Q. What were you doing 1Vhile this was going on? 
A. I yelled 1Break it up• and I moved over closer to try to 

get between the fellows to pull one of the guys off 
Hicks, but the man Springs was standing with a knife in 
his hand so I just yelled •Break it up• several times; 
that is all I did. I went to the Orderly Room and 
called the guardhouse for the officer of the day or the 
sergeant of the guard to come over to give rm some 
assistance and then I came back out of the orderly room. 

Q. Before Hicks fell to the ground was he, at any time, in 
the entrance way to Company C, 37.3rd? 

~ I do not remember Hicks going in the building.• (R. 89). 

* * * * 
•Q. 'What happened after you saw Hicks on the grol.ll'ld and these 

two soldiers, Springs and Douglas assaulting him with a 
knife in their hands, liha.t happened then? 

A. All I saw was Hicks pushed the man of£ as if trying to 
fight him oft, trying to get up. 

Q. Did he succeed in getting up? 
A. This man hesitated £or half a second. 

Q. What man? 
A. This man that was injured. He got up aid walked off. 

Q. He walked oft? 
A. Yeso 

Q. What did Hio:ks do? 
A. Hioks got up. 

Q. Where did he go? 
A. · I ordered him to his barracks to go to bed. 

Q. Did you sea aeything in his hand at that time? 
A. No. 

ll 
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Q. What did the other two men do, Douglas, if you remeni>er? 
A. By this time Douglas bad walked up the street, maybe ten 

or fifteen feet from the scene. 

Q. From you? 
A. Yes sir. 

Q. Was he with Springs at that time? 
A. No. 

Q. Then lib.at happened? 
A. Springs waliced on up the street and thia man Douglas waited 

for him and they stood there sqing something, I don1t lmow 
what they said. I saw him do this. 

Q. You saw Springs do what'? 
A. I saw Springs get up; he moved; he walked slightly out into 

the street back on the curb; by that time he met this man 
Douglas; then it just seemed l ike blood just fell out of 
somewhere. I ran up and I said this man is injured, n 
will have to get him to the dispensary right away. This 
man Douglas started to the dispensary with him and got to 
the far side near the curb of the street and that is where 
Springs went down and then I went to the orderly room to 
call the ambulance and had the first aid man come over to 
try and stop the man from bleeding.• (R. 89-90). 

On cross-examinati?n Sergeant Stubblefield testified: 

11Q. How close were they when you saw them later on 'When Hicks 
was on the ground'? 

A. They were walking and almost got to me. 

Q. Running or walking? 
A. They were rurming. When I first saw them they were cut

ting at Hicks, when they got closer to the other end of 
the building they came to a fast walk and Hicks con
tinued to run and he stumbled back over the chaiJl. 
This man lvho was injured jumped on him with a knife in 

his hand. lb.is other man, Douglas, was standing to 
Hicks 1s right and was standing there with a lmifa in hi.a 
hand. 

Q. Hicks was trying to get the knife a.way from these men? 
A. Yes, that is the way it appeared to ma. 

l2 



435 

Q. And these men looked like they were going to kill him? 
A. That is the way it looked to me• 

~. '\'/here did it look like Hicks -was going? 
A. Trying to go away." (R. 91-')2). 

This witness said nothing to the sergeant or the guard about the ac
cu.sed being involved :in the incident (R. 93). He does not lmow what 
became of the knives (R. 94). 

The accuser, 'Who -was also the accused's commanding officer, and 
the supervisory officer of the ness hall 'Where the accused was assigned 
for duty, appeared as character 'Witnesses for the accused. They 
testified that the accused was peaceful and that his reputation £or 
truth arxi veracity was good. The commanding officer would like to 
have him back in the company if cleared of the charges (R. 82-85). 

5. The accused was charged under Article of War 92 wi.th tmpre
meditated murder and was round not guil-cy- under Article 92 but guilty 
of voluntary manslaughter in violation of Article of War 93 by reason 
o.f the exception of the words "malice aforethought.• After such ex
ception there remained the words 11wiJ.1.fulJ.y, feloniously and unlawfully," 
llhich charges the accused with voluntary manslaughter. In view of the 
holding _of the Board it is not deemed necessary to further distinguish 
voluntary from involuntal7 manslaughter or discuss other lesser in
cluded offenses. Voluntary manslaughter is homicide intentionally caused 
and possesses all of the elements of murder unpremeditated except that 
of malice aforethought (CM 329585, Rogers, 78 BR 107; :U::M, 1949, par. 
180a). 

Under the findings of guilty and the sentence adjudged by the court 
the prosecution was requ:ired to prove beyond a reasonable doubt that: 
(a) the accused unlawfully killed Private Willie Springs by cutting him 
with a knife as alleged; and (b) facts and circumstances as alleged 
indicating that the homicide amounted in law to voluntary manslaughter 
(~M, 19491 par. 180a). 

It is the view of· the Board that the pr08ecution did not prove be
yond a reasonable doubt 't.hat the accused inflicted the injury which re
aulted in the death of the accused's assailant. For this reason it ia 
unnecessary.to consider or discuss the law of self-defense. 

It is the prerogative and the duv of the Board to weigh the eTi
dence as well as to pass upon the formal legal auf'ticiency or the ·record 
of trial. In weighing the evidence the Board may arrive at conclusions 
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different .from those of the court and reviewing authority notwithstand
ing the fact that the1r conclusions might otherwise be justified legal.1¥ 
b<J the evidence appearing in the record of trial. Tho Board must 
itself be convinced of the accused's guilt beyond a reasonable doubt 
in order to conclude that the record of trial is legalzy sufficient to 
sustain the findings of guilty and the sentence adjudged (AW 50s; 
CI.I 3350701 Brown, 2 BR-JC 391 45) • 

The evidence is sufficient to support the inference that deceased 
received a mortal wound during the brawl in front of 11 C1t Co1apany bar
racks and that he died as the direct and proximate result thereor. 
There is no direct evidence that the accused inflicted the injury upon 
deceased. The findb-1gs of guilty must, therefore, be supported by 
circumstantial evidence sufficient to create an inference that the ac
cused was the perpetrator of the mortal blow. Such inference must be 
sufficient to overcome the presumption of the accused's innoconce. 

11 The rule' as to reasonable doubt extends to every element 
of the offense. If., in a trial for assault with intent to 
kill, a reasonable doubt exists as to such irrtent, the accused 
can not properly be convicted as charged, although he might be 
convicted of the lessor i.ncluded offense of assault. Prima 
facia proof of an element of an offense does not preclude the 
existt.nce of a reasonable doubt with respect to that element. 
The court may decide, for instance, that the prima facia , 
evidence presented does not outweigh the presumption 0£ 
innocence. 

* * * * 
11A reasonable doubt may arise from the insufficiency of 

circumstantial evidence I and suc_}:l_ :insufficiency may be wi_th 
respect either to the evidence of the circumstances themselv~ 
or to the· strength of the inferences drawn from $em.n (MCM, 
1949, par. 78~; W1derscoring supplied). 

The inference, if any, that the accused possessed a knife at the 
time of the affray in front of "C11 Company barracks must necess!3-rily 
be based upon the testimony of deceased 1s "girl friend" and Douglas, 
his companion. Their testimony, if believed, merely proves the accused 
had a small poelm t knife :in his hand when at the taxi s ta.nd at the in
ception of the assault upon the accused. This testimony is contradicted 
by other prosecution witnesses who saw no knife in accused 1s possession 
at that time or subsequently. Prosecution witness Price related 
circumstances giving rise to the inference that deceased or Douglas 
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possessed a lmife with which they were assaulting the accused during 
their pursuit of him., and during the entire fracas. The accused fell 
fiv:e times during his flight from deceased and Douglas. At the times 
he fell he was searching with one hand for his glasses and attempting 
to ward off the blows of his assailants with the other or was using 
both hands for assistance in arising so that he might elude his pur
suers. The strong inference from this prosecution evidence is that the 
accused did not possess a lmife or other weapon during his flight or 

11 C11'When being attacked in front of Company barracIB. Such inference 
further supports the presumption of the accused's innocence. ·'Th.a 
inference, if any., generated by prosecution's evidence of the circum
stances themselves, that accused inflicted the mortal blow caus:ing the 
demise of.deceased., is too weak to overcome the presumption of inno
cence and the inferences warranted by the circumstances d:isclosed in 
the evidence for the prosecution which fortify that presumption. 
Testimony of prosecution witnesses is that the accused at no time struck 
at or approached the deceased or Douglas. 

Giving full credence to all the evidence., testimonial and other
wise., adduced by the prosecution., together with whatever evidence ad
duced by defense might be considered favorable to the prosecution's case, 
we find a failure to prove beyond a reasonable doubt that the demise of 
the deceased was caused by the accused. 

6. For the reasons stated, the Board of Review holds the record of 
trial legally insufficient to support the findings of guilty and the sen
tence. 
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CSJAGQ - CM 338753 1st Ind 

JAGO, Dept of the .Army, Washington 25, D. c. 

TO: Commanding Officer, Wetzlar Military Post, APO 169, 
c/o Postmaster, New York, New York 

1. In the case of Private First Class Wilson Hicks (RA 34419557), 
Compaey- c., 373rd Infantry Battalion, I concur in the foregoing hold
ing by the Board of Reviow that the record of trial is legally in
sufficient to support the findings of guilty and the sentence. tmder 
the provisions of .Article of War 50.2,(3), this holding and my concur
rence therein vacate the findings of guil~ and the sentence. 

2. When copies of the published order in the case are forwarded 
to this office, together with the record of trial, they should be ac
companied by the foregoing holding and this indorsement. For conven
ience of reference and to facilitate attaching copies of the published 
order to the record in this case, please place the file number of the 
record in brackets at the end of the published order, as follows: 

(CM 338753) • 

{!j;hl.. ;:h,a~.-1,,-
E. M. BRANNON 
Major General., IBA 

1 L"lcl The Judge Advocate General 
R)r 

16 



DEPART;iENT OF THE A&Y 
Office of 1'he Judge Advocate General 

Washington 25, D. c. 

CSJAGV Sp CM 375 

UNI'l'ED STATES) 
) 

v. ) 
Recruit FRANK TUR.NER, JR. ) 
(RA 6967706), Service ) 
Company, 350th Infantry, ) 
Crunp McCauley, Austria. ) 

ZCNE OOMMAND AUSTRIA 

Trial by Sp CM, convened at 
Camp McCauley, Austria, 17-23 
June 1949. Bad conduct 
discharge {suspended) and 
confinement for six (6) 
months. Disciplinary 
Barracks. 

HOLillNG by the BOARD OF REVIEW 
GUilKlND, BIS.ANT and LAURITSEN 

Officers of the Judge Advocate General's Corpe 

1. '.l'he Board of Review has examined the record of trial in the 
case of the soldier named above and submits this, its holding, to The 
Judge Advocate General, under the provisions of Article of War 5~. 

2. The accused was tried upon three Charges and Specifications, 
for absence without proper leave from about 0615, 11 May 1949 to about 
1500, 26 :Uay 1949, in violation of Article of War 61, for wrongfully 
tald.ng without the consent of the owner and with the intent temporarily 
to deprive the owner of his property, a pair of paratroop jump boots, 
value $10.86, in violation of Article of War 96, and breach of arrest on 
5 June 1949, in violation of Article of War 69. He pleaded not guilty 
to and was found guilty of all Charges and Specifications. Evidence 
of one previous conviction was introduced. He was sentenced to be 
discharged the service with a bad conduct discharge and to be confined 
at hard labor for six months. 'l'he convening authorl ty approved the 
sentence and forwarded the record of trial for action under Article 
of War 47{d). The officer exercising _general court-martial jurisdiction, 
the Cormnanding General, Zone Command Austria, on 23 July 1949, approved 
the sentence and ordered it executed, but suspended the execution of 
the bad conduct discharge until the soldier's release from confinement, 
and designated the Branch United States Disciplinary Barracks, Fort 
Hancock, New Jersey, as the place of confinement. The result of the 
trial was promulgated in Special Court-Martial Orders Number 31, Head
quarters, Zone Command Austria, APO 174, dated 23 July 1949. 

3. 1he only question presented by the record of trial relates to 
Charge II and the Specification thereunder reading as follows: 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Recruit lfrank Turner Jr., Service 
Company, 350th Inf'antry, did, at Camp McCauley, Austria, 
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on or about 9 May 1949, 1dth intent to deprive the 
owner temporarily of his property, wrongfully and 
without the consent of the owner take a certain 
pair of Paratroopers jump boots, value $10.86, 
property of the late Cpl Wallace W Zapalac. 

From both the pleading and the evidence it is clear that Corporal 
Zapalac was dead at the time of the commission, by the accused, of the 
offense alleged in the foregoing Charge II and its Specification. 

4. The questmd.aD.eging ownership of property, in a larceey 
indictment in civil practice, in a decedent's estate is the eubject 
of an annotation in L.R.A. 1916E at page 785, wherein it is stated in 
pertinent part: 

1~'1here property of a decedent's estate is the subject 
of larceny, the property cannot be laid in an indictment 
or information for the larceny in the estate of the deceased, 
nor in the deceased. 11 {Underscoring supplied). 

Cited as authority for the proposition that ownership of property 
in a larceny case cannot be laid in a deceased person are the cases of 
State v. Davis (1815) 4 N.C. (2 Car. Law Repos.) 291, and United States 
v. Mason, Fed. Case #15,738; 2 Cranch c.c. 410, decided in 1823 by the 
Circuit Court of the United States, May Tenn 1823 at Alexandria_. wherein 
the court stated that a dead man carmot have goods and chattels, and 
therefore an indictment charging the stealing of goods and chattels of 
one deceased cannot be supported. 

52 Corpus Juris Secundum, Larceny, Section 99, pages 916, 917 
discusses the proposition in the following language: 

11Decedent 1s Property. * * * Where an indictment charges larceny 
of the property of a named person, the fact that the evidence 
shows that such person was dead when the indictment was returned 
does not constitute a fatal variance where the person was alive 
at the time or the commission of the offense; but it has bean 
held that, if the proof shows that the'alleged owner died shortly 
before or after the theft and before the indictment was found, 
there is a fatal variance, as a dead man could not have goods 
and chattels. 11 (Ci ting: Lawson v. State 0.943) 68 Ga. App. 830; 
24 S.E. {2d) 326).. 

And in 32 American Jurisprudence, Larceny, Section 113,at page 1025,1026, it 
is stated: 

"* * * 'lbe particular ownership of the property is charged 
in the indictment not to give character to the act of taking, 
but merely by way of description of the particular offense. It 

2 
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does not f'aJ.l within the definition and is notoftmessence of 
the crime. * * * 

"***However, on the theory that death terminates ownership, 
an indictment or information is, except where authorized by 
statute, not good if it lays the ownership of the thing stolen 
in a deceased person or his estate, rather than in the personal 
representative or other proper person~* * *•" 

The Georgia court stated in part in Lawson v. State supra: 

"Thus we think under the general rule in larceny cases 
ldlere, as in the instant case, the evidence authorized 
a finding either that the money was stolen from Ea ton 
a few minutes before his death or a f'ew minutes after 
his death, and the indictment was not found until two 
months thereafter, and the allegation in the indictment 
was that the property stolen was the property of Eaton, 
and the evidence sl'lowed that at the time of the finding 
of the indicunent Eaton was dead, there was a fatal 
variance between the allegata and probata for the reason 
stated in United States v. Mason, supra, 1that a dead 
man could not have goods and chattels; and that, therefore, 
the indictment could not be supported. 1 " 

It is observed that in 32 American Jurisprudence supra, it is 
stated that particular ownership of the property is charged in the 
indictment, not to gi.ve character to the act of taking, but merely 
by way of description of the particular offense and that the question· 
of ownership does not fall within the definition and is not of the · 
essence of the crime. In accord with this view it was said in McKee 
v. State (Ga., 1946), 37 s.E. (2d) 700, 703: 

"* * * 

"***As we have pointed out, ownership is not an element 
of the offense of larceny, but its allegation is required so 
that the defendant may have notice of what he ldll be called 
on to meet at his trial, may be placed in a position to properly 
plead a prior conviction or acquittal should a second prosecution 
be instituted, and to negative his ownership of the property 
alleged to have been stolen.** *· n 

In CM 319591, Pogue, 68 B.R. 385, 393, the Peard of Review stated 
in part: 

"* * *Also, the alleged owner in an embezzlement specification 
need not be a legal entity (CM 301840, Clarke, 24 B.R.(E'ID) 
203, 210; CM 272588, McGovern, 46 B.R. 305, 310; CM 276298, 
McNeil, 48 B.R. 2~, 299)•" 
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And in CM 325523, Hamii, 74 B.R. 285,303, it is said: 

"* * * 
"* * * The allegation of ownership has only to do ld.th the 
identification of the property made the subject of the larceny 
or embezzlement charge, the pleadings and proof being 
sufficient in this respect if it is shown that the alleged 
owner had the merest and most temporary form of special 
interest in the property in question (CM 319858, Correlle, 
and cases there cited)." 

A case dealing with the embezzlement of company funds (CM 202366, 
Fox, 6 B.R. 129, 141) contains this observation by the Board of Review: 

"The specification is inartific:l.ally drawn, since it 
places the title to the money embezzled in the • company fund t;. 

However, whether or not this tenn be technically accurate, 
there is no reason to suppose that accused was misled or 
left in ignorance of the offense with which he was charged, 
and the inaccuracy mentioned may be passed under the 37th 
Article of War as hannless." 

The case closest in point to the case under consideration is 
believed to be that of CM 301840, Clarke, 24 B.R. (E'IO) 203, 210 
wherein 1 t is stated in pertinent part a . 

115. a. At the outsetdtis tobe:noted that ownership was alleged 
and proved in officers missing in action. This was tantamount 
to alleging ownership in them, if' living, and if dead, their 
successors in ownershi~. A specification 'does not need to 
possess the technical nicety of indictments at common law' 
(7 Ops. Atty Gen. 604). Ownership may be alleged as unknown 
in larceny (2 Wharton's Criminal Law (12th Ed, 1932, sec. 1190, 
P• 1503); so also in embezzlement (Ibid, sec. 1293, P• 1603). 
Even had there been no allegations of ownership, the remaining 
allegations were 1in sufficient detail to enable accused to 
prepare his defense and to avoid the risk of being charged with 
the same offenses at a later date• (CM E'ID 850, Elkins)." 
(Underscoring supplied)-

I t appears from the foregoing that mill.tary jurisprudence has 
not insisted upon the technical nicety of statutory and common law 
pleading, particularly with respect to allegations of ownership in 
larceny and embezzlement specifications. 

However, in this case the specification does not allege a larceny 
but instead the wrongful taking, w.i.thout the consent of the owner and 

4 
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-wi. th -the intent to deprive the owner temporarily of his property. 

In military law this offense is a lesser included offense of 
larceny (par. 180g, P• 241, MCM, 1949). i'lbile the Board of Review ie
of the opinion that better pleading, both in cases of larceny under 
Article of War 93 and wrongful taking under Article of War 96, would 
indicate that ownership of a decedent's property should be alleged as 
"property of the estate of" or laid in the representatives of the 
estate of the decedent, or in the decedent's successor or successors 
in ownership, it is the further opinion of the Board of Review that 
Charge II and the Specification· thereunder in this case does not fail 
to state an offense. It is manifest that consent of the owner was not 
and could not have been given to the accused in this case, and that the 
temporary deprivation of the property was a deprivation running to the 
decedent's successor or·successors in o-wnership. 

The Board of Review has also considered that the paratroop jump 
boots mentioned in Specification II and its Charge could very likely 
have been issue property with special ownership only in the accused. 
Aside from the fact that Government ownership was neither pleaded nor 
proved, it is not believed, assuming that the boots were the ,property 
of the United States, that this fact is material to the issues here. 

5. Consequently, on the theory that the allegation of o-wnership 
is merely by way of description of the particular offense charged and 
is not of the essence of the crime of larceny (the offense alleged in 
Charge II and its Specification being admittedly a lesser included 
offense of larceny), and that the offense has been described in Charge 
II and its Specification with sufficient particularity to permit the 
accused to plead a prior conviction should a second prosecution be 
instituted, and on the reasoning expressed in CM 202366, Fox, and 
CM 301840, Clarke, the Board of Review is of the opinion that the 
Specification of Charge II in this case properly alleges an offense 
and that there has been no fatal variance in the allegation of owner
ship of the property mentioned therein as being the "property of the 
late Corporal Wallace Tl. Zapalac." 

6. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty and the 
sentence. 

J.A.G.C. 

J.A.o.c. 
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JAGO, Department of the Army, Washington 25, D. c. 

To: Commanding General, Zone Command Austria, APO 174, c/o Postmaster, 
New York, New York 

In the case of Recruit Frank Turner, Jr. (RA 6967706), Service 
Company, 350th Infantry, Camp McCauley, Austria, attention is invited 

, to the foregoing authenticated copy of the holding by the Board of 
Review that the record of trial is legally sufficient to support the 
findings of guilty and the sentence. Confirming action is not by 'lbe 
Judge Advocate General or the Board of Review deemed necessary. 

FOR THE JUOOE ADVOCATE GENERAL: 
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DEPA.RTMENT OF THE AIUlY 

Office o! The Judge Advocate General 
Washington 25., D. c. 

CSJAGI SP CM 765 

U N I. T E D S T A T E S ) TRIFSTE UNITED STATES TROOPS 

Te ~ Trial by SP. c. ll., convened at 
) Opicina., Jiree Territo17 of Trieste, 

Recruit GIDRGE L. KASON ) 9 and l3 Septanber 1949. Bad 
{RA 37295972)., Compaey- K1 ) Conduct Discharge, forfeiture of 
351st Infantry. ) fifty dollars ($50.00) pay per month 

) for six (6). months and confinement 
) for six (6) months. The TRUST 
) Stockade. 

BOWING by the BOARD OF REVIEW' 
HILI, JOSEPH and SPRIIDSTON 

Of.ficat"S of the Judge Advocate General's Corps 

1. The Boa.rd of Review bas exa,mjned the record of trial :in the case 
of the soldier named above and Sllbmits this., its holding., to The Judge Advocate 
General under the provisions of Article of· War 50.§.e 

2. The accused was tried upon the following Charge and Speaificationsa 

. CBi\RGE: Violation of the 96th Article of War. 

Specification la. rn that Recruit George L Mason, Company- K., 
351st Jnfantt:r, did, at Trieste, .Free Territo17 of Trieste, 
on or about 0100 hours 25 August 1949 blTe in his possession 
and use, a certain inStrument purporting to be his official 
pass., knowing the same to be not his own. 

Specification 21 In that Recruit George L 1&1-son., Compacy K, 
351st Intantr.r, did, at Trieste., Free Territory of Trieste, 
on or about 25 August 1949 11Tong.tully strike Baccia Lucio 
a V.G. Folicanan in the face with his fist. 

llipleaded not guilty to the Charge and both Specifications. He was found guilty
of the Charge and Specification 1 thereunder and guilty- of Specification 2 except 
the 1r0rds, "25 ilugust.,n substituting therefore, respectively., the wards, "16 
August,• of the excepted wards., Not Guilty, o.f' the substituted words, Guilty. 
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Evidence of one previous conviction was introduced. He was sentenced to be 
discharged the service with a bad conduct discharge, to forfeit fifty dollars 
pay per month for six months, and to be confined at hard labor for six months. 
The convening authority approved the sentence and forwarded the record of trial 
for action under Article of War 47(d). The officer exercising general court
martial jurisdiction., the Commanding General, Trieste United States Troops, 
APO 209., u. s. Army, approved the sentence., designated ~he TRUST Stockade 
and Training Center as the place of confinement., and forwarded the record of 
trial for action under Article of War 50.2,. 

J. The record of trial is legally sufficient to support the findings 
of guilty of Specification 2 of the Charge and the Charge. The onzy questions 
requiring consideration are whether it is legally sufficient to support the 
finding of guilty of Specification land the sentence. 

4. It is well settled that every specification., in order to support 
a findine of guilty of a crime., must set forth an offense and that where the 
act or acts alleged in the specification do not describe an offense., per se., 
words of cr:iminality must be used such as "wrongfully.," "unlawfully" or 
"without authority." (CM 316886., Chaffin., 66 BR 97; CM 319573., O'Brien, 
68 BR 381; CM 325541:, Morgan, 75 BR 409). In the instant case, the alleged 
possession and use of the pass are not accompanied by words descriptive of 
criminality nor by words from which criminality may be "reasonably implied" 
(see par S'7!?., p 92., MCM, 1949). There is no allegation that the possession 
or use was wrongful, unlawful or unauthorized., or that there was arry intent 
to defraud or deceive. The imagination need not be greatly taxed in order 
to discover situations in which the acts alleged would not be criminal. In 
CM Morf§an, supra, it was held that: 

"* ~- * it is not sufficient that a criminal pleading may 
or may not state an offense., according to whatever interpre
tation the beholder may choose to place upon it. It must, 
~ order legally to support a conviction of crime, unfailingly 
and unequivocally set forth an offense, without regard to 
whatever proof may appear in the record, and cannot, in acy 
ma.nner, be open to· an interpretation that it may decry acts 
which are not subject to a criminal penalty."*** 

The Board is compelled to conclude that in the absence of words importing 
an act of criminality., as is in the case hare., the finding of guilty as 
to Specification 1 of the Charge may not be sustained., irrespective of 
the proof offered., as held in the Chaffin case. "Such allegations., if 
omj_tted., may not be sup:plied by the proof" (VI Bull. JAG 177; CM 318596., 
Volante, 67 BR 363, 364)• 

2 
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The maximum sentence which may be supported by the finding of guilty 
of Specification 2 is confinement at hard labor for six months and forfeiture 
of two-th:irds pay per month for six months. 

5. For the foregoing reasons, the Board of Bevi8W' is of the opinion 
that the record of trial is legally insufficient to support the finding of 
guilty of Specification 11 legal.ly sufficient to support the findingsof guilty 
of Specification 2 and of the Charge, and legally sufficient to support only 
so much of' the sentence as provides for confinement at hard labor for six (6) 
months and forfeiture of' fifty dollars pay per month for six (6) months. 

___e-ls,)......,._,__6i!f • J. A.G. c. 

____R-,,1,/'t:X.:-....1-~--v-=------~· J. ~ G. c •. cf!=l"7fA:: -
___________r,_ --_--..,.,_ ..... __ J.... o••__ _____v&f , A~----" ".e. 4. ,~c5.h.. c 
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JAGO, Dept. of the Army, Washington 25, D. C. 

TO: Chairman, the Judicial Council, Off'ice of The Judge Advocate General 

In the foregoing case of Recruit George L. Mason (RA 37295972), 
Compan;r K, 351st Infantry, The Judge Advocate General has not concurred 
in the holding by the Board of Review that the record of trial is 
legally insuf'f'icient to support the finding of guilty of' Specification 1, 
legally sufficient to support the findings of guilty of Specification 2 
and of' the-Charge, and legal.ly sufficient to.support only so much of the 
sentence as provides f'or conf'inement at hard labor for six (6) months 
and forfeiture of fifty dollars ($50.00) pay per month for six (6) months. 
Pursuant to Article of War 50e(4) the holding and record of trial are 
accordingly transmitted to the Judicial Council f'or appropriate action. 
Participation by The Judge Advocate General in the conf'irming action is 
required• 

. FOR THE JUOOE ADVOCATE GENERAL: 

l Incl 
Record of trial 

4 
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DEP.AlmlDT OF TD ARIIY 
Office or fhe Judge Aclvooate Geural 

!R'S JUDICIAL COUBOIL 

3P CM 765 Harbaugh. Bro11D. and Kickel•it 
ottioera ot fh• Judge Ad:YOoate General's Corps 

In the foregoing oaae ot Recruit George L. Kaaoa. B.\ 

:57295972. Ccnp&n7 x, 361st ·Infantry, upon the oonom-renoe 

ot TA• Judge J.dTOoate Geueral, tlle t1Dding ot guilty ot 

Speeiticatioa 1 ot the Charge 1• 41aapprove4. Only 10 :auoh 

ot th.• aenteno• aa FOTid•• tor ooDfi:uaent at hard. labor 

tor aiz :molltha and. tort-1 ture ot fttt7 Doll.an (l&O. 00) pa7 

per 1IOllth tor a1z JM>:n.ths ie oontiraed. &l1d will be carried. 

into ezeoution. .All appropriate guarclhous• 1• designated. aa 

17 February 19 

I oonour in the toregoing aotioa. 

~~~~ 
I. BRADIOI 
ll&jor General. tJSA. 
'tl:le Jwige Advooate General 

/_ 7 ·ttk·1(1M/ ,L 9~57J 
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DEPARTIENT OF TlIB AR.MI 
Office of The Judge Advocate General 

Washington 251 D. C. 

CSJAGQ SP CM 928 

UNITED STATES ) CAMP CAMPBELL 

v. ~ Trial by sP CM, convened at 
) Camp Campbell, Kentucky, 6 

Recruit WILLARD c. BASSO ) October 1949. Bad conduct 
(RA 13280866) 1 Head ) discharge, forfeiture $50 per 
quarters Section, 2118th month. for six (6) months and 
Area Ser.r.: ~e Unit, Camp ~ confinement for six (6) months. 
Campbell, Kentucky. ) Camp Stockade. 

HOIDING by the BOARD OF R&VlEW' 
SEARIES, CHAMBERS and HUNTER 

Officers of The Judge Advocate General's Corps 

1. The Board of Review has examined the ·record of trial in the 
case of the soldier named above and submits this, its holding., to The 
Ju:ige .Advocate General under the provisions of Articls of War SO!_. 

2. · The accused was tried by s:pecial com-t,..fiSrtial convened by 
the Commanding Officer., Headquarters., 76th Heavy Tank Battalion., Camp 
Campbell, Kentucky., on 6 October 1949., upon the .following Charge and 
Speci.ficatiw: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Recruit Willard c. Basso, Headquarters 
Section, 2118th Area Service Unit, Camp Campbell., Kentucky 
(then a member of Company M3d Battalion, 506th Airborne 
In.fantry Regiment., Camp Breckinridge, Kentucky ) did, at 
Camp Breckinridge, Kentucky, on or about l December 1948, 
desert the service of the United States, and did remain 
absent in desertion until he surrendered himself at 
Hopkinsville., Kentucky, on or about 10 August 1949. 

The accused pleaded not guilty to the specification of the charge and 
the charge. He was found guilty of the specification, except the words 
"did, at Camp Breckinridge, Kentucky, on or about l December 19481 desert 
the service of the United States, and did remain absent in desertion", 
and substituting therefor, respectively, the words "did, at Camp 
Breckinridge, Kentucky, on or about l December 1948, absent himself 



without leave from the service of the United States., and did remain 
absent without leave", of the excepted words not guilty, of the sub
stituted words., guilty. He was found not guilty of the charge, but 
guilty of a violation of the 61st Article of War. No evidence of 
previous convictions was introduced. He was sentenced to be dis
charged the service with a bad conduct discharge, to forfeit all pa,f 

and allowances to become due after the date of the order directing 
execution of the sentence, and to be confined at hard labor at suoh 
place as the reviewing authority may direct for six months. The con
vening authority approved only so much of the sentence as provides for 
a bad cx:>nduct discharge., confinement at hard labor for six months., 
and forfeiture of $50 per month for six months, and forwarded the 
record of trial for action under Article of War 47d. The reviewing 
authority approved only s:> much of the sentence as adjudges a bad . 
conduct discharge., forfeiture of $50 pay per month for six months, and 
oonfinement at hard labor for six months. The Camp Stockade., Camp 
Campbell., Kentucky., was designated as the place of confimment, and the 
record of trial was forwarded for action tmder Article of War 50!.• 

'.3"• The only question presented 'by the record is whether a special 
court-martial convened after 1 February 1949, the effective date of 
Title II., Selective Service Act of 1948 (62 Stat. 627)., had the power to 
adjudge a bad conduct discharge for an unauthorized absence {AW 61) com
mencing prior to l February 1949 and terminating more than six-cy days 
thereafter. 

4• It has been held by the Judicial Council (SP CM 9., MJNee~., 2 
BR-JC 363, 8 Bull JAG 115) that a spec1.al court,-martial does not have 
the power to adjudge a bad conduct discharge for an offense committed 
prior to l February 1949. 

The unauthorized absence of the accused camnenced prior to 1 
February 1949 and continued for a period in excess of sixty days subse
quent .thereto. If the offense is a continuing offense, the unauthor
ized absence having cont:inued more than sixty days subsequent to 1 
February 1949, the special court-martial which tried the accused legally· 
could have adjudged a bad oonduot discharge (par 117.£, 1CM., 1949; J3f 
]J) • If' the offense is not a continuing offense it follows that the 
special court-m.rtial exceeded its power in adjudging a bad conduct 
discharge. 

Paragraph 67, page 62, Manual for Courts-!iartial, u. s. Army, 1949, 
provides: 

2 
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8 *** Absence without leave (A. w. 61) and desertion {A. W. 
58) are not continu:ing offenses for the purpose or computing 
the time mider the statute of limitations or for the. 
purpose of determining whether the offenses were coI1DJJ.itted 
in t:iJna of war. For these purposes the offenses are com
mitted, respectively, on the date the person * * * so 
absents himself or deserts." 

The Board in a recent case (SP CM 102, Dillenbeck, 8 Bull JAG 115) held: 

"To say that an offense is not continuing·in so far as 
the statute of limitations is concerned., but is continuing 
in so far as authorizing the imposition of an ad.ditional 
penalty by a court not hitherto authorized to impose it 
,because it extends beyond the date of the law granting such 
a.uthorit:,, although in both instances commencing on the same 
date, is sheer sophistry. It is., consequently, the opinion 
of the Board of Review that absence without leave is not a 
continuing offense in so far as to legalize a bad conduct 
discharge adjudged by a special court martial where the 
offense had its inception prior to l February 1949 and con-. 
tinuing for more than sixty days after that date." 

It is now well settled that absence without leave and desertion are 
not continuing offenses for the purpose of determining whether a special 
court-martial has the power to adjudge a bad conduct discharge (SP CM 
519, Garza, October 1949; SP CM 751, Ellis., November 1949; SP Cll 938 
Cordova, November 1949). 

On the basis of the holdings in the above cited cases the Board holds 
that the special court-martial in the instant case was without power to 
adjwge a bad conduct discharge. 

5. For the reasons stated, the Board of P.eview holds the record of 
trial legally sufficient to support the findinf;S of guilty and legally 
sufficient to support onl.3' so much of the sentence as provides for con
finement at hard labor for six months and forfeiture or $50.00 pay per 
month for six months. 
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JAGO, Dept of the Army, Wash 25, D. C. 

TO: Commanding General, Camp Campbell., Camp Campbell., Kentucky 

1. In the case of Recruit Willard C. Basso (RA 1.3280866)., Head
quarters Section; 2118th Area Service Unit., Camp Campbell, Kentucky, 
I concur in the foregoing holding by the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and legally sufficient to support only so much of the sentence 
as provides for confinement at hard labor for six months and for
feiture of $50.00 pay per month for six months. Under Article of War 
50,! this holding and my concurrence vacate so much of the sentence as 
is in excess of confinement at hard labor for six months and for~ 
feiture o! $50 pay per month for six months. Under Article of War 
50 you now have authority to order the execution of the sentence as 
modified in accordance Yd.th this holding• 

.2. When copies of the published order in this case are forwarded 
to this office, together nth the record of trial, they should be 
accompanied by the foregoing holding and this ind.orsement. For conven
ience of reference and to facilitate attaching copies of the published 
order to the record in this case, please place the file number of the 
record in brackets at the end of the published order, as follows: 

(SP CIL 928). 

rt;;,;rJ&-r/L-,:,-r~~
E. M. BRANNON 
Major General, USA 
The Judge Advocate General 

1 Incl 
Record of Trial 

J+ 



DEPARnt&NT OF THE ARMY 
Office of The Judge Advocate General 

Washington 25, D. c. 

CSJAGQ - SP CM ll.44 

UNITED STATES 

v. 

Recruit LLOYD C. KELIEI 
(RA 17254085), Battery B, 

AAA AND GUIDED MISSIIE CENTER 

Trial by SP CM., convened at Fort 
Bliss., Texas, 29 November 1949. 
Bad conduct discharge., for
feiture $50 per month tor three)5th Antiaircraft .Artil (3) months and confinement for)lery Automatic Weapons three (3) months. Post Stockade.)Battalion (Mobile), Fort 

Bliss., Texas. j 

HOIDING by the BOARD OF REVIE1N 
SEARIE.S., CHURCHWELL and CH.Ar4BERS 

Officers of the Judge Advocate General's Corps 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above and submits this., its holding, to The Judge . 
.Advocate General., under the provisions of Article of War 50e. 

. -
2. The accused was tried upon the following Charge and Specifica

tion: 

CHARGE: Violation of the 58th Article of War. 
' 

Specification: In that Recruit Lloyd c. Kelley, Battery "B" 
5th Antiaircraft Artillery Automatic Weapons Battalion 
did., at Fort Bliss., Texas on or about 2 May 1949, desert 
the service of the United States., and did remain absent 
in desertion until he was returned to military control 
at Kansas City., .Missouri., on or a.bout. 8 October 1949. 

The accused pleaded not guilty to the specification and charge, and was 
found guilty- of the. specification only as to absence llithout leave and not 
guilty of the charge under the 58th Article or War, but guilty of a 
violation of the 61st Article or War. No evidence of previous convic
tions was introduced. He was sentenced to be discharged from the service 
with a bad conduct discharge., to .forfeit fifty dollars or his pay per 
month for three months and to be confined at hard labor at such place as 
proper authority ma.y direct for three months.· The convening authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 47(d). The reviewing authority approved the sentence, 
designated the Post Stockade., Fort Bliss, Texas, as the place of confine
ment and forwarded the record of trial pursuant to Article ot War Soe. 
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,3. The onq question to be determined is the legal sufficiency ot 
the record of trial to support the findings of guilty and the sentence 
:in rt..- of the cross-examination of the accused with respect to the 
offense itselr, he not having testified on direct examination concern
ing the offense but only as to the poor health of his grandmother and 
his concern therefor. 

4. The record of trial shows that the accused after being :informed 
of his rights relative to testify:lng in his 011I1 behalf, was Sll'Orn and 
testified cn direct examination as follows: 

"Questions by defense: 

A Recruit Kelley, are your mother and father living? 
A No, sir. 

Q I believe you told me previously that they were killed. 

PROSF£UTION: Objection. This is not proper. 

DEFENSE: The defense agrees and will withdraw that question. 

Questions by defense continue: 

Q Under 'What circumstances were your mother and father killed? 
A .In a tornado I sir. 

Q In what year? 
A 1942, sir. 

Q Approximately how old were you at that tjme? 
A Around 1,3 or l4, sir. 

Q Do you have 8lJY' sisters or brothers living? 
A No, sir. 

Q When your mther and father were killed, what was your dis
position? Did you go to live with a relative? 

A Yes, sir, I went to live with rq grandmother. 

Q To the best of your knowledge, what health has your grand
mother been in the last six JD)nths? Has she been in poor 

A 
health? 

Yes, sir. • 
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Q Have you on arrr occasion worried about the nltare ot your 
grandmother? 

A Yes, sir.• (R 37-38). 

Thereafter, on croes-exam1nat1on by the prosecution, the toll.owing 
took place: , 

Q Ke~, you stated that your grandmother was in bad health, 
is that correct? 

A Yee. 

Q Did you _T1.sit your gran:lmother between Kay 2 and October 81 

DEFENSE: Objection. That testimony would tend to incriminate 
the witness. The defense feels as though he should not be 
required to answer this question. 

PROSECUTION: On page 177 of the Manual, it says: 'The accused 
cannot avail hillself of the privilege against self-incrimina
tion, to escape proper cross-examination concerning an offense 
about which he has testified.' 

PRESIDENT: Subject to objection by 8lJY member ot the court, 
the objection 1s overruled. 

Questions by the prosecution continue.: 

Q Did you rlait your grandmother from 2 May to 8 October 19491 
A Yes, air. 

Q Were you there constantl:y? 
A You mean all the till1e 1 sir? 

Q Yes, or tell me how long you were with her. 
A PracticalJ.1' all the time, sir. 

Q Where does your grandmother lin? 
A In Loring, Jlis11ouri. 1ooot Jt-" (R•.41-42) • 

Paragraph 135b, page 178, Manual tor Courte-urtial, 1949, prorldesa 
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•uooo, I! an accused testifies on direct examin~tion onq 
as to matters in extenuation and having no bearing on the 
issue of hi.3 guilt or innocence of any offense for which he 
is being tried, aa when he testifies aa to incidents and 
duration of his military service or as to his famiq re
sponsibilities and difficulties, he ma;y- not be cross
examined on the issue of his guilt or innocence and his 
cross-examination must be so limited. uu11• 

It is nll settled that an accused may teati.£y under oath for a 
limited purpose without being subjected to exam1nation on the merits 
of the case and t.hat it is fatal error to refuse that pr1Tilege even 
though the guilt of the accused is established by independent com
pelling erldence (CM 275738, Kidder, 48 BR 145; CM 326450, Baez, 
75 BR 2311 6 Bull JAG 289; CM 330132, Trease, 78 BR 267; Cll 33]360 
Teaff, 80 BR 29). 

The only exception to the foregoing rule is when the accused has 
pleaded guilty or the cross-exarn:tnation pertains to faota relevant to 
his credibility as a ld.t.ness (CK 310076, Peterson, 61 BR rn). 

Although the ld.tness did not take the stand expressq for a 
l.imited purpose the Board ot Rerln in Cll 330132, Trease, 78 BR 267, 272, 
helda 

8 The Board of Review is of 1ihe opinion, howenr, that 
such a diatinotion as would require a statement of limita
tion of examination 1a ot no consequence. ()nJJr when an 
accused takes the 111tnesa stand and testifies in denial or 
explanation o:t arr:, offense, aa.:r his cross-examination cover 
the whole subject of hia' guilt or innocence of any offense 
charged (par. l2la, Wll1 1928}, and., as has been stated, 
i.nTOCaUon ot the rule is not dependent upon a previoua 
representation that the e:ram1oai.ion would be oontined to a 
limited purpose, but, 1n our T.l.n, must be determined solely' 
upon the scope of~ direct exam::Jnation, without reference, 
h01'8T8r1 to o'\her rules touching credibil.1"7. 

* * * * ••uu The legal right ot an accused to remain ailent. 
upon the iasu of hill guilt 1s of such a Tit.al and .timda
mantal character, that, no trial by couri,-martial in 1hioh 
th1.t right, is Tiolated can be juiicially deemed to han bem 
a fair trial. It follows tha't the action ot the cou.rt., 1n 
oompelling accused to testity on the issue of his guilt, con
stituted atlbatanUal error llhich cannot be considered u 
faJJ1ng ld.'thin the cl.us ot non-prejudicial error conred by 
the 37U1 Article of War.• 

4 
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The accused took the stand without stating that his examination 
would be confined to a limited purpose. The onlJ" matters testified to · 
on direct exarn1uation, however, were that his parents were dead, and 
that he had, there.fore, lived with his grandmother since he was 
thirteen years old, and that aha had been in poor health during the 
last six months. When the accused was forced to answer on cross
examil'lation, against objection of defense counsel, that he was with 
his grandmother practically all the time .from 2 May to 8 October 1949, 
the exact period of time with 'Which he ll'aS charged with being absent 
1n desertion, and that the home ot his grandmother was 1n Missouri, 

.quite a distance .from his station, he was forced to testify to facts 
conoerning the offense with which be was charged. The accused did, not 
testify on direct exam1n11tion concerning his guilt or innocence and 
it is obvious that the cross-examination did not perts.in to .tacts 
relevant to his credibility. It follows that the action of' the court, 
in compelling the accused to testify on the issue o:t his guilt, con
stituted fatal error llhich cannot be considered as falling within the 
cl.us o:t nonprejudicial error covered by the .37th Article of War. 

5. For the reasons stated, the Board of Review ia or the opinion 
that the record of trial is legally insufficient to support the find
ings of guilty and the sentence. 
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DE:i:"'.\..1!:,'.ENT OF l'HE ARNY 
Office of The Jud:~e Advocate General 

'."fashin13ton 25, D. c. 

CSJAGU SP CM 1144 9 !,Iarch 1950 

U °!'T I T ~ D S T A T F, S AAA Al'ID GUIDED MISSILE CENTER 

v. Trial by SP CM, convened e.t Fort 
Bliss, Texas, 29 November 1949. 

Recruit LLOYD C. KELLEY, Bad conduct discharge, forfeiture 
RA 17254085, Battery B, $50 per month for three (3) months 
5th Antiaircraft Artillery and confinement for three (3) 
Automatic ~eapons Battalion months. Post Stockade. 
(Mobile), Fort Bliss, Texas 

Opinion of the Judicial Council 
Harbaugh, Brown and Mickelwait 

Officers of the Judge Advocate General's Corps- - - - - - - - - - - .~ 

1. The record of trial and the holding by the Board of Review in the 
case of the soldier named above have been·transiJlitted to the Judicial 
Council pursuant to Article of nar 50e{4). The Judicial Council submits 
this its opinion to The Judge Advocate General. 

2. The accused was brought to trial before a Special Court-Martial 
for desertion, in viclation of Article of War 58. He was found guilty of 
absence without leave from about 2 May 1949 to about 8 October 1949., in 
violation of Article of War 61. He was sentenced to be discharged from 
the service with a bad conduct discharge., to forfeit fifty dollars of 
his pay per month for three months and to be confined at hard labor for 
three months. The sentence was approved by the convening authority., who 
pursuant to Article of 1Jar 47d, forwarded the record of trial to the 
General Court-Martial authority. The latter authority approved the 
sentence, but pursuant to Article of ;·,ar 50e, the order directing the 
execution of the sentence was withheld. -

3. The Board of Review has held the record of trial legally insufficient 
to support the findings of guilty and the sentence on the ground that inasmuch 
as the accused did not testify on direct examination concerning the offense 
With which he was charged., his cross-~xamination concerning.his visit to 
his grandmother's home during his mi.authorized absence and its location., 
constituted fatal error mich could not be passed under the provisions of 
Article of War 37. 
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4. The pertinent testimony or the accused i• set out in the holding 
or the Board of Review and will not be repeated here. Suffioe it to say 
that accused elected to take the stand a1 a witness in hi• own behalf 
without lirtltation and testified on direct examination that his father 
and mother were killed when he was thirteen or fourteen yee.rs old end 
that thereafter he went to live with his grandmother. During_ the laat 
six months his grandmother had been in poor health and upon occasions 
he had been worried about her welfare. On cross-examination over objection 
by the defense counsel the accused admitted he visited his grandmother 
at Loring, Missouri, during most of the period between 2 May and 8 October 
1949 e.nd that Loring was about forty miles from Springfield, Missouri, 
the place where he enlisted. 

Just before the aoouaed took the stand a defense witness, Private 
Claude M. Buckner, testified that on or about 1 May 1949 the accused hs.d 
told him that his grandmother was sick and that he intended to go home 
but would be back within two weeks. The announced purpose of this testi
mony was to prove that the accused did not intend to desert (R 30). 

When an accused testifies in denial or expla.nP-tion of any offense, 
the cross-examination ms.y cover the whole subject of his guilt or innocence 
of that offense. On the other hand if an accused testifies on direct · 
examination only as to matters in extenuation and having no bearing on 
the issue of his guilt or innocence of a.ny offense for which he is 
being tried, as when he testifies as to the incidents and duration of 
his milita~J servios or as to his family responsibilities and difficulties, 
he may not be cross-examined en the issue of his guilt or innocence and 
his cross-examination must be so limited (MCM 49, par 135b,pJ.77, 178). 

The president of the court permitted the cross-examination of the 
accused on the ground that the accused's testimony regarding t~e illness 
of his grandmother was in explanation of his offense (R 40). The Judicial 
Council is of the opinion that there is merit in the position taken by 
the court. The testimony of accused in the light of the testimony of 
the preceding defense witness, Buckner, explains the reason for the un
authorized absence of the accused, to wit, the illness of his grandmother. 

To hold that the cross-examination of the accused was error, it W()\.j,ld 
be necessary to1 find not only that accused's direct testimony of the 
illness of his grandmother was merely in extenuation but also that such 
testimony had no bearing on the ~ssue of his innocence or guilt of the 
offense charged. Such a holding would in effect ignore the theory of 
the defense th.at accused temporarily absented himself because of the 
illness of his grandmother. The statements of accused en direct examination 
corroborate the testimony of Buckner that the accused did not intend to 
desert. This was one of the main issues of the offense charged. Thus, 
it cannot be said that accused's testimony on direct examination was 
merely in extenuation without a:r::iy bearing on his innocence or guilt or 
desertion. Accordingly, the Judiciel Col.moil is of the view that the 
cross-examination of the acoused did not constitute error. 
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5. For the reasons stated the Judicial Council is ot the opinion 
that the record of trial is legally sufficient to support tne findings 
of guilty and the sentence. 

Brig Gen• JLGC 

3908237 0--50-81 
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DEPARTMENT OF THE ARMY 
Office of The Judge Advooate General 

THE JUDICIAL COUNCIL 
SP CM 1144 

Harbaugh. Brown and Mickelwait 
Officers of The Judge Advocate General's Corps 

In the foregoing cese of Recruit Lloyd· c. Kelley. 

RA 17254085. Battery B. 5th Antiaircraft Artillery Automatia 

Weapons B~ttalion (Mobile). Fort Bliss. Texas. upon the 

oonourrE!!l.ce of The Judge Advocate General the sentence is 

confirmed and will be carried into execution. An appropriate 

gunrdhouse is designated as the place of confinement. 

9 March 1950 

I concur in the foregoing action. 

~yV 

Major General. USA 
The Judge Advocate General 

· / /' ),-JA A · /)' · 'f ,:-/1I. 'I ,, , U-'-t-;C>'t.. ,' ,:.• ..:; V 
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DEPARTMENT OF THE ARMY 
Office of The Judge Advcc ate General 

Washington 25, D. c. 

CSJAGN-SpCM 1213 

7 FEB 1950 
U N I T .E D S T A T E S ) 9TH INFANTRY IIVISION 

) 
v. ) Trial by Sp. c. m., convened at 

) Fort ntx, New Jersey, 17 and 23 
Recruit LA.WRENCE HOLLINGS, JR. ) llovember 1949. Bad conduct dis
(BA 122.57611), Company C, ) charge, forfeiture ot $50.00 per
365th Intantry Regiment. month .for six (6) months and con~ finement for six (6) months. Post 

) Stockade. 

//' - HOLDING b;y the BOARD OF REVIEJI' 
YOUNG, LUIINGTON and Till.OR 

Officers of ,the Judge Advocate General's Corps 

1. The B:>ard or Review has exaroi ned the record 0£ trial in the 
case of the soldier named above and submits this, its holding, to Tha 
Judge .Advocate General under the provisions of Article of _War 50.1,. 

2. Before a special court-martial convened b;y the Commandi?lg 
General, 9th Infantry Dl:vision, Fort Dlx, New Jersey, on 17 November 
1949, the accused was arraigned am pleaded not guilty to two Speci
fications of absence without leave from about 5 July 19-49 to about 30 
August 1949 and from about 5 September 1949 to about 28 Octet> er 1949, in 
Violation of Article of War 61• . Shortly after the commencement o! ite 
case the prosecution, for the purpose of obtaining additional evidence, 
requested and was granted a continuance, the court to meet at the call 
0£ the president (R. 8). Thereafter the court reconvened, pursuant to 
adjournment, . on ~ November· 1949, the accused not being present. The 
prosecution introduced documentary proof to the effect that the accused 
was absent without -leave from bis organization as of 0500 hours 21 
November 1949 (Pros. Ex. 4). The oourt proceeded with ·t.~al and the 
accused was found guilty of both Specifications and the Charse, am 
was sentenced to be discharged from the service with a 'bad conduct dis
charge, to be confined at hard labor at such place as -the reviewing 
authority might dl.rect for six months and to forfeit $50.00 per month 
tor six months. fbe r-,viewing authority ~ proved the sentence, 
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designated the Post Stockade., Fort Dix., New Jersey., as the place of 
oonfi.nemnt., and w.i.thheld the order directing execution ot the sen
tence pursuant to Article of War 50!.• 

3. The evidence adduced at the trial is legally sufficient 
to support the findings·of guilty and the sentence. The only question 
£or consideration is whether the absence of the accused., which was 
prima facie voluntary., terminated the court's jurisdiction to proceed 
1d.th the trial o:f the accused. 

4. The Manual for Courts-Martial, 1949, provides in pertinont 
part: 

"The presence of the accused throughout the proceedings in 
open court is, unless otherwise stated, essential. Seo 10 
(Effect of Escape}, and 83 (Revision)• (par. 55, P• 51). 

Paragraph 10, page 10 (supra), provides: 

"The escape of the accused after arraignment and during 
trial does not terminate the jurisdiction of the court., 
which may proceed with the trial notwithstanding his 
absence." · 

Since the Manual makes no express provision as to the effect of absence 
without leave of the accused after arraignment and during trial we must 
necessarily answer such question in detennining tba jurisdiction of 
th.a court. 

In CM 209900, Benjamin, 9 BR 149, the Board of Review pointed 
out that the reason for the rule on escape was, to quote Winthrop, page 
393: 

"The court, having once duly assumed jurisdiction 0£ the 
·offence and person, carmot, ·by arr:, wrongful act o:f the 
accused, be ousted of its authority or discharged .:from 
its duty to proceed fully to try and determine, ac-: 
cording to law and its oath. n 

Tba Board of Review in the Benjamin case cited~ v. United States, 
223 U.S. 442, 455, which states the rule as follows: 

"* * * But, where the offense is not capital and the ac
cused is not in custody, the prevailing rule bas been., 
that if, after the trial has begun in his presence., he 
voluntarily absents himself, this does not mill.ify what 
bas been done or prevent the completion ot the trial., but, 

2 
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on the contrary, operates as a waiver of his right to 
be present and leaves the court free to proceed with the 
trial in like manner and ld.th like effect as if he 1'8re 
present." 

The ~ case furnished the foundation for Rule 43, Rules ot Criminal 
Procedure tor the District Courts of the United States {post). 

The Benjamin case, which held, on the facts, that the action 
of the court in proceeding 'With the trial in the absence of the ac
cused injuriously- affected his substantial rights because he had not 
waived his right to be present, is clearly distinguishable from the 
instant case. The president ot the court in the Benjamin case, upon 
the court sustaining a plea in bar of trial, announced in the presence 
of the accused that the case was dismissed. Thereupon the accused _ 
was released from confinement and on the following day absented him
self without leave. The Board of Review was of the opinion that the 
principles of waiver could apply only where a person intentionally 
surrendered a right with knowledge that the right existed and could 
be exercised. Since the accused could not be charged with actual 
or presumptive knowledge that his trial 110uld continue, no waiver had 
occurred. On the other hand:, in the instant case, the action of the 
court in continuing for an indefinite period was, as also stated in 
the Benjamin case, "***the usual one in which adjournment for 
further_ evidence or similar interruption of the trial leaves noun
certainty as to future trial and compels an inference of knowledge 
that the trial will be resumed." , 

The Board of Review in CM 3250561 Balucanag, ?4 BR 67, 73, 
held that hearsay ditl not gain substantive effect merely because the 
accused failed to object to its reception in evidence. The B)ard 
stated, however., that the right of confrontation may be waived or, 
more properly speaking, forfeited, by an act of accused, such as where 1 

after arraignment and during trial, the case not being a capital one, 
he voluntarily absents himself while being aware that his trial is 
about to continue {citing the 

0 

1928 Manual and the Benjamin and m!!. 
cases). · 

· FinallyI Rule 43 1 Rules of Criminal Procedure for the Di.strict 
Courts of the United States, (act of 29 June 1940, c. 445, 54 Stat. 6881 
18 u.s.c. 3434), provides in part: 

"The defendant shall be present at the arraignment, 
at every stage or the trial including the impaneling of 
the jury and the return of the verdict, and at the 
imposition of sentence, except as otherwise provided 
by these rules. In prosecutions for offenses not punish
able by death, the defendant's voluntary absence after. 

908237 O--lS<}---32 3 
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the trial has been commenced in his presence shall not 
prevent continuing the trial to· and including the re
turn ot the verdict." 

The essential question in every case where an accused 
voluntarily absents himself during trial is whether it is reasonable 
to conclude that he was aware that the trial had not terminated and 
was to resume and continue through findings and, if appropriate, sen
tence. The fact that the adjournment was for an indefinite period is 
merely one ,;:·actor to be considered in determining this essential 
question. Where, as here,the express purpose of the adjournment was 
to afford an opportunity to secure additional evidence, it is thoroughly 
reasonable to charge the accused with knowledge that the court would 
reconvene at some time after the evidence was obtained and the presi
dent notified, for -the very purpose of receiving the evidence and com
pleting the trial. 

In view of the foregoing it appears that the provision of the 
Manual relating to "escape" should be givan the construction which will 
make it most logical and effective to fulfill the results intended. In 
so doing we construe "escape" for the purpose used herein, as including 
voluntary absence w.i.thout leave. Any other construction virtually 
would require the responsible Commanding Officer to contine all ac
cused persons between sessions of the trial. 

5. For the reasons stated, the Board ot Review holds that the ab
sence of the accused did not terminate the court I s jurisdiction to pro
ceed witli the trial. The record of trial is legally sufficient -to 
support the findings or guilty and the sentence. 

J. A. G. C. 

J. A. G. C. 

4 
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CSJAGN-SpCM 1213 ls t Ind 
JAGO, Dept. of the Arrrry, Washington 25, D.c. 
TO: Commanding G~eral, 9th Infantry Di.vision, Fort Dix, New Jersey. 

1. In the foregoing case of Recruit Lawrence Hollings, Jr. (RA 
12257611), Company C, 365th Infantry Regiment, attention is invited to 
the foregoing holding by the Board of Review that the record of trial 
is legally sufficient to support the findings of guilty and the sentence. 
Confirming action is not by The Judge Advocate General or the Board, of 
Review deem.ad necessary•. Under the provisions of Article of War 50 you 
now have auth:)rity to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding am 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets a·t, the end of the pub
lished order, as follows: 

(SpCM 1213). 

FOR THE JUOOE ADVOCATE GENERAL: 

VfILLIAM P. CONN 
Colonel, JAGC 
Assistant Judge General 
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CONFIRMING AUTHORITY 
Designation of place of confinement 286 
Judicial council acting with concurrence 

of The Judge Advocate General as• 286 

CONSPIRACY. See also Aiding and Abetting. 
Common law - 18 
Concealing post exchange shortages 18 
Defined 18 

COURTS-MARTIAL 
Procedure 

Absence of accused during trial 466 
Closed session, unauthorized military 

personnel present 325 

CROSS EXALUNATION 
Limitation 

•~here accused exceeds announced 
limitation on direct 414 

Where accused has testified in explan-
ation of offense 462 

Where accused has testified only as to 
character of confession 414 
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DEBTS 
Failure to pay 

Must be dishonorable to be offense 83 
Promise to pay 

Based on post dated check 85 
Failure to keep, must be dishonorable 

and fraudulent to be offense 83 

DEFENSE COill;SEL 
Duties, extent and limitations 420 

DEFINITIONS 
Defraud 169 
"Escape" as used in paragraph 10, A!CM, 1949 468 
Malice 43 
"Secrete" 262 

DESERTION. See also Absence Without Leave. 
Intent 

Not to return 321 

DISCHARGE 
Bad conduct discharge adjudged by Special 

court-martial convened after 1 February 
1949, for offense comrnitted prior to 1 
February 1949, effect 453 

Jurisdiction of courts-martial affected. 
See Jurisdiction. 

DRUNK 
Conduct unbecoming an officer and gentleman 297 

. DRUNKENNESS 
Voluntary, no excuse for crime 298 

EMBEZZLEt;:ENT. See also Larceny. 
Army motion picture fund 254 
Defined 255 
Fiduciary relationship 255 
Money of military personnel entrusted to 

officer 140 
Postal funds 114 
Proof 

Conversion 256 
Conversion shown by rendering false 

return or account 115, 141 
Corpus delicti, with confession 256 

Restitution of property, no defense 256 

EVIDENCE. See also Hearsay Evidence. 
Bloodstainec!clothine, admissibility 417 

EX POST FACTO 
Charging accused with •stealing" under 

amended A.W. 93 is not, application of 
new legislation 115 
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EXl'ER'l' WITXSSSES 
Foreign laws 362 

FAILURE TO OB:n ORDERS. See alsq Superior officer. 
Legality of order 260 
Order to transmit correspondence through 

channeli:1 260 

FAILURE TO PAY DEB TS. See Debts. 

FALS~ CER'rIFICATES 
Conduct unbecoming an officer and gentleman 125 
Elements essential 124 
Intent to deceive 125 

FALSE STAT11.'.ENTS 
Elements essential 16, 138 
Failure to warn under A.W. 24, effect 146 
False writings 

Report of inventory ,16, 113 
Intent to deceive 139, 322 

Inferable from lmowledge of falsity or 
from circumstances 17 

Official character 139 

FIUDI!JGS 
Issue of insanity resolved by 254 

FOHZIGN LA.W 
Judicial notice of, occupied country 364 
Mode of proof 364 

FORFEITUF.BS. See Punishments. 

GAMBLING 
Officer with enlisted men 217 

GENEnAL COURTS-MARTIAL. See also Courts-martial. 
Jurisdiction (A.W. 12)-- 359 

IIANDmu TI NG 
Comparison by court 111 

HEARSAY EVIDENCE 
Exceptions to rule 

Shop book rule 
Perforated stamp on checks are 

business' entries 319 
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IN'BNT 
Proof 

By showing other crimes or misconduct 42, 3 24 

INVESTIGATION 
Cross-examination of witnesses by accused 323 
Procedural not jurisdictional 346 

JOINT OFFENSES. See ~ Aiding and Abetting. 
Accused 

Confession or admission of one, not 
admissible against other 419 

Assault with intent to com.'llit bodily harm 
with dangerous weapon 369 

Murder 369 

JUDICIAL NOTICE 
Foreign laws, occupied country 364 

JURISDICTION 
Discharge or dismissal 

Terminates jurisdiction over 
offenses 

prior 

Exception A.W. 94 
Discharge, prior to expiration of term of 

enlistment · 
Escape after arraignment does not terminate 
Military commissions 
Military tribunals 
Persons accompanying the Army 
Reenlistment upon discharge, effect on 

96 

354, 
468 
360 
360 
358 
348 

357 

------
LARCENY 

Distinction between larceny and embezzlement 
abolished 140 

Ownership, alleged in deceased person, effect 440 

LA.W :!,!EMBER 
Appointment, jurisdictional 125 

LESSER INCLUDED OFFENSES 
.Assaults denounced by A. W. 93 

Includes assault and battery under 
A.W. 96, where battery alleged 67 

Larceny 
Includes wrongful takin,e and using, or 

wrongful appropriation 443 

MALICE. See also Presumptions. 
Aforethougnt 

Inferred from various facts 
370 
420 

Inferred from various facts 370 
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l!.A.NSLAUGHTER. See also 1:urder.Voluntary ____ 

DP.fined 
Elements essential 

W:ARRIAGE 
Common law, validity 
Proof of, insufficient 

,\~TAL EiESPUUSIBILI TY. See also Findings. 
Statement by recorder of confession as to, 

of accused,effect 

liiORNING REPORT 
Authentication 
Personal knowledge of "maker" notpre-

requisite to introduction into evidence 

W.TRDER 
Circumstantial evidence 
Connection of accused w:i th offense 
Defined 
Felonr, homicide committed during
Identity of accused 
Premeditation. See Malice, Aforethought.

· Proof. -
Ac<._usect an accomplice

Self ~det·ense 
Admissibility of character and reputa-

tion of deceased· 
Aggressor pleading 
Proof insufficient 

435 
435 

363 
225 

324 

161 

161 

371 
370 
67, 285, 369 
370 
369, 4H3 

370 

417 
67 
68 

OFFENSSS 
Continuing 

Absence without leave is not 453 

PERSONS SUBJECT 'ID MILITARY IAW. See JURISDICTION. 

PLEAS 
In bar of trial 

Discharge. See Jurisdiction. 

PRESUMPTIONS 
Checks, executed on date they bear 182, 319 
Conspiracy once established continues until 

contrary is established 19 
Embezzlement 

Failure to account for entrusted funds 115, 140, 255 
Innocence of accused 436 
Knowledge of status of ovm. bank account 163, 258 
Malice aforethought 
Regularity in conduct of government aff~irs 

285 
358 

Stealing 
Failure to account for entrusted funds 141 
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PUNISID,iENT 
Discharge, bad conduct by special 

court martial. See Discharge. 
Forfeitures 

Illegal 24 
Maximum 

Checks, making with insufficient funds 
With intent to deceive 

PAPE 
Consent 

Facts negativing 200 
Identity of accused 201 
Proof 

Resistence 200 

REASONABLE DOUBT. See also Circumstantial Evidence. 
Proof beyond --- 436 

B::;CORDS 
Absence of an entry as evidence of a 

negative fact, applicable to official 
records only 85, 125 

ROBBERY 
Defined 285, 370 

SEXUAL INTERCOURSE 
Must be attended by disorderly or dis-

creditable circumstances to be an offense 229 

SIGNATURE 
Proof, comparing, by court, with si;nature in 

evidence 181, 318 
Proof, genuineness, failure to object to intro-

duction, effect 162 

STATE LA.1.¥ 
Bigamy, not applicable in court-martial trial 82 

STATEiv:ENT OF ACCUSED. See also Confessions. 
Sufficiency of warning unaer A. w. 24 152 

SUFZRIOR OFFICER 
Disobedience of lawful orders (A.W. 64) 

Order equivocal 272 
Proof required 272 
Transmittal through agent 273 
Variance, allegations and proof 273 
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TRIAL JUDGE ADVOCATE 
Misconduct 

Suggesting accused testify or give a 
more detailed unsworn statement 185 

WITNESSES 
Competency 

Wife against husband 362 
Expert. See Expert witnesses. 
ProsecutiOI1not bound by unfavorable 

testimony of own 224 
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