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WAR DEPA?.T; lEHT, 
/-	 )In the Office of ~he Judea Advocate General, \ ..... ,, 

':lashington, D. c. 
llili tary Justice 

(C.M. 187201 

,JUN291929 

UNITED STATES 	 PAJW!A CANAL DE?.,t~!r1:El1T 

vs. 	 l Trial by G.C.M., convened at Fort 
I Shennsn, Canal zone, May 27, 1929.' Private RUSSELL W. BOKOSKI) Dishonorable discharge, suspended,


(6752228), Battery D, 65th) and one (1) year's confinement. 

Coast Artillery. l Disciplinary Barracks. 


OPINION ot the BOJ.RD OF REVIE'i'l, 
TURNBULL, BURNS, and HOOVER, Judge Advocates. 

ORIGINAL EXAIUNATION by V/ICKLIFFE, Judge Advocate. 

1. The record of trial in the case of the soldier named above having 
been examined in The Judge Advocate General's Office and ther& found legally 
insufficient to support the findings and sentence, has been examined by the 
Boa.rd of Review and the Board submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was triJ:td upon the following cJ:,_arge and specu·ication: 
. 

CHARGE: Violation of the 64th Article of ',Jar. 

Specification: In that Priva,te Russell :;;. Bokosk:i, Battery "D", 
65th Coast Artillery, having received a'lawful command from 
2nd Lieutenant Robert J. :Moulton, 65th c. A., his superior 
officer, "to return to the kitchen and go to work", did, at 
Fort Randolph, Canal Zone, on or about May 15, 1929, wilfully 
disobey the same. 

He pleaded not gu,ilty to the charge and specification, and was found gu,ilty of 
both. Evidence of three previous convictions was considered by the court. He 
was sentenced to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor, at such 
place as the revie.ving authority might direct, for one year. The reviewing 
authority approved the sentence, directed its execution, but suspended the 
dishonorable discharge until the soldier's release from confinement, and 
designated the Atlantic ~ranoh, United States Disciplinary Barracks, Governors 

, 	 Island, New York, as the place of confinement. ~he sentence was published in 
General Court-Martial Order No. 46, Headquarters Panama Canal Department, June 
11, 1929. 



(2) 

3. The record of trial shows that by the order appointing tts 
. court (Paragraph 1, Special Orde:rs no. 154, Headquarters Panama canal 
Department, July 10, 1928), Major John H. Cochran, Coast .Artillery Ool'})B, 
was detailed as law member, and that by an amendatory order (Paragraph 
7, Special Orders -No. ~07, Headquarters Panama canal Department, Septem
ber 11, 1928), Major,cochran was relieved as member am law member of the 
court, am Major Frank Drake, 2nd Coast Artillery, detailed as member and 
law member thereof. By a further amenaatory order (Paragraph 11, Special 
Orders 1;0. 116, Headquartera Panama Canal Department, May 20, 19~9), Major 
Drak8 was relieved as member of the court, but no ot'Ucer was detailed as 
law member in bis stead. This case was tried subsequent to Major Drake's 
relief and at a time when there was no law member detailed to the court. 

,he provisions of the 8th Article of War requ.iring the detail 

to general courts-martial of law members have been held to be mandatory 

(C.M. 187098, Henshaw, and cases therein cited). No member of the court 
in this case having bee.n detailed as law member at the time of the trial 
and the record containing nothing t.o show that an officer of The Judge 
Advocate General •s Department or an officer or some other branch ot the 
·service specially qu.alifiecl to perform the duties of law member was not 
available for such detail, it lIIllst be concluded that the court was not 
properly constituted and that the proceedings were null and void ab initio. 

4. For the reasons stated, the Board of Review is of the opinion 

that the record ot trial is legally insufficient to support the findings 

and sentence. 


___________, Judge Advocate • 

.... 
To The Judge Advocate General. 



(3) 


Military Justice 

C.ll. 187201 lat Indorsement. 


War Department, J.A,G.O,, JUN 2 9 1929 - To the Secretary of War. 

1, Herawith transmitted for the action of the President is the record 
of trial in the case of Private Russell w. Bokosk:i (6752228), Battery D, 
65th Coast Artillery, together with the foregoing opinion of the Board of 
Review. 

2. I concur in the said opinion of the Board of Review and for the 
reasons therein stated reoamne?ld that the finci.ings and sentence be vacated, 
that the accused be released from the confinement ad.judged by the sentence 
in this case, and that all rights, privileges and property of which accused 
has been deprived by virtue of said sentence be restored, 

3, Inclosed. herewith is a draft of a letter for your signature, 
transmitting the record to the President for his action, together with a 
form of Executive action designed to carry into effect the reoommen~ations 
hereinabove made should they meet with his approval.'>"~_ 

1 

E.A~ 
Maj or General, 

4 Inola, The Judge Advocate Gen,,ral. 
Incl. 1 - Record of trial. 

2 
3 

- Opin. by Bd. of Rev. 
- Draft of let. for sig. 

of Secy. of war. 
4 - Fo:nn of Exe. action. 

(Findings and sentence vacated. G.C.M.O. 8, 3 Jul 1929) 
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WAR DEPARTW::NT 
In The Office Of The Judge Advocate General !JUL 9 • 1929 

Washington. 

:W.lita.ry Justice 
c.:u:. 110• 187302. 

UNITED STATES ) HEAD<JJAR!l!ERS P.AlW.!A. CAN.AL DIVISIOB' 
J 

vs. J Trial by G.C.M. coµveI1ad at Fort 
J Clayton, Canal Zone, lay 10, 1929. 

Private EDWARD sru..w J Dishonorable discharge and confine
(6788843), Company E, ) ment for ~ive (5) yea.rs. Discipli
11th Engineera. ) nary Barracks. 

BEVIEW by the OOARD OF llli'VIEW 
TllRN.BDLL, BURNS and HOOVER, Judge Advocates 

ORIGINAL EXAMINATION by BROWN, Judge Advocate. 

1. The accused wa.a tried upon the following charge and specifica
tions. 

CH.ill!GEs Violation of the 93rd .Article of Ware 

Speoitiaa.tion l: In that Private Edward Shaw, Co. E, 11th 
Ecgrs., did at Cab~, R. de P., on or about March 30, 
1929, in the night time felonio'llBly and burglarioualy 
break and enter the canUna c,f .Allgelo Manchia, with in
tent· to commit a felony, viz., robbery, therein. 

Specification 2: In that Private Edward Shaw, Co• E, 11th 
Engra., did, at Cabu~, :a. de P., on or about :March 30 1 

1929, with intent to commit a felony, viz., robbery, com
mit a.n assault upon lafael .Anda.ra, by willfully and feloni
ously throwing a. bottle at him.. · 

Specification 3: In that Private Edward Shaw, co. E, 11th 
~s., did, at CabU}'a, R• de P., on or about lJarch 30, 
1929, by force and violence, and by putting him in fear, 
feloniously ta.lee, steal and carry away from the presence 
of Rafael Anda.ra., fo'lll'teen (14) bottles of liquor, two 
dollars and fifty cents ($2.50) gold, and two (2) cans of 
sardines, value of about thirty seven dollars and fifty 
cents ($37.50). 

-1
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Specification 4: lFind.ings_of guilty disapproved by reviewing authority). 

Specification 5: (Findinga of guilty disapproved by reviewing'authcrity). 

The accused plmded not guilty to the charge and specifications and was 
found guilty of Specifications 1, 2 and 4; of Specification 3, guilty ex
cept the wo~ds, "fourteen (14) bottles of liquor, two dollars and fifty 
cents (t,2.50) gold," substituting therefor the words, "twelve (12) bottles 
o:r liquor, five dollars ($5.00) gold,• of the excepted words, not guilt7, 
and of the substituted words, guilty; of Specification 5, guilty, except 
the words, "seventeen (17) bottles of whiske7, value of about fi ttrone 
dollars ($51.00)•, substituting therefor the words, "three (3) bottles of 
whiskey value of about nine dollars l$9.00) ," of the excepted words, not 
guilty, and of the substituted words, guilty; and, of the Charge, guilty; 
and was sentenced on llay 10, 1929, to be dishonorably discharged the serv
ice, to forfeit all pa;.1 and allowances due or to become due, am to be 
confined at hard labor at such place as the reviewing authority might di
rect for twenty yea.rs. Tha reviewing authority disapproved the findings 
'of guilty as to Specifications 4 and 5 of the Charge, approved only so much 
of the senteI10e as involves dishonorable discharge, forfeiture Of all pay 
and a.llo,.va.nces due or to become due, and confinement at hard labor for five 
years, designated the Atlantic :Bra.nch, United States Disciplinary .Ba.rra,ckS, 
Governors Island, New York, as the place of confinement, and forwarded the 
record pursuant to Artlcle of War 50½. 

2. The mterial, evidence appoo.rs as follows: 

Ba.fa.el .Anda.ra. testified that on lla.rch 30, 1929, he worked and slept 
in the "Imperial" Cantina, in Cab~, R. de !. , owned by Angelo Umchia; 
that he kn.Ows the accused but not his name, having seen him two or three 
times when he, the accused, came in to the bar to get a. drink; thn.t he 
closed the cantina. abont 7 o'clock, P.M., on l!a.rch 30th, and "bad Just a 
little bit of light in the ca.ntina"; that about 9 to 9.30 P.ll., the ac
cused, who vns dressed 1n blue clothes, and whom the witness recognized 
because of the accused's height, being "a tall mm'', and by his voice, 
broke in· the door, "entered the ca.ntina and took w1 thout ha.viDG permission, 
twelve quarts of liquor", two cans of sardines, and ten dollars silver, 
total value, $37•50: that the witness said to the accused, while the latter 
was ta.king the liqUOl', "l don't Jawbone" and the accused then threw a bot
tle of beer which hit the witness and pu.t him in fe:.i.r of his life; and tha.t 
the accused drank BOm.6 of the liquor, took some in his shirt ::i.nd gave the 
rest to other tten whom the witness heard talking outside lR 19-23) • 

Captain Lewis A. JJnrra.y testified that on larch 31, 1929 he investi
gated a. report tba.t the accused had robbed a ca.ntina in Cn.buya; th.'lt he 
visited the cantina. that evening where he "saw a broken bottle on the floor 
near the door lea.ding into the sleeping room", 3.Ild observed that "the :fas
tening of the rear door had been broken"; am. tllat the accused had the ap
pearance on lla.rch 31st of having Cll"llnk considerable liquor (R 23-25) • 

-2

http:Ba.fa.el
http:appoo.rs


(?) 

First Sergeant Harold V • Goddard teat i fi ed th.at Company E to which 
the accused was ass :lgned was stationed near Cabu7c1,, R•.P., on February 28, 
and JJa.rch 30, 1929; that he sa.w the accused and Privates Rodkevtch and 
Hal:ll!:il· on lll.rch 31st, and they appeared 11 to have been driIJld:cg considera.blJ"• 
On lll.rch lat he took thJ.•ee q'Ua.l"t bottles of, ww.A.W~" liquor fran the ac
cused am hid them out of ca.mp in the bushes, but did not know where the 
accused got the liquor; and that when searching the camp on larch 31 for 
tb.e·alleged stolen liquor, he found a Sergea.ut Goforth with about a quarter 
of a qt1a.rt bottle of liquor which ha turned. over to Captain J.mra.7 (:a 9-ll). 

Private George lnrry testified that he was on camp gm.rd duty in Oabu~ 
on lhrch 30, 1929, :i;e.trolillg the area. of the ca.ntina; that be received in"' 
strno-tions from the Ser$eant of the Guard "to drive every soldwr home"; 
that he saw tlle accused 1n company with Sergeant Goforth, Private Ha.nlm and 
Private Rodkevtch, near this ca.ntina., "two in front and two in back", about 
9.30 P.:U., and told them to go hom; tlat the accused replied "he would not 
go home, and w011ld fix me for this", that Sergeant Goforth replied, "he would 
go home 1n a few minu1;es"; a.nd that he saw the accused a.bout an hour later 
down by the ca.ntim, dressed in fatigue clothes and without a hat, but had 
nothing with him and witness estimated "he (accused) was pretty well d.rul:llc 
as he m.s staggering around", (R 12-14). 

A Private :B:;ysh testified that he saw the accused walking through the 
center of the street in Ca.buys. in the vicinity of the ca.ntina in the even"' 
filg o:t l.hrch 30, 1929, accompanied by Sergen.nt Goforth, Private Hanks and 
Private Rod.kevtch and lacDo,:igal, whom the Sergeant of the Guard was "chasillg" 
out of town; that the accused had a bottle from which he was drinking am 
after they all stopped on the road, the accused a.nd Sergeant Goforth went 
back 8lld later, when it was dark, returned with a bottle· which they all 
drank and went to sleep, and that later the accused and Private lhCDot1ga.l 
"woke him up and took him into camp", (R 15-16) • 

Private Ronald JJacDo"Cga.1 testified that he saw the accused tm eveni~ 
of lll.rch 30, 1929 when ,on J1I3 wa."J home from town about 7•30"; that "they 
were sitting alongside the road with the other three fellows", ,mtil a.bout 
9 o'clock; that the accused and' Ha.nkB were tal.king about getting "jawbone" 
booze, that they v.ent back to town and later returned with three quarts which 
he •aw in the possession of Private Hanka, but did not know who boaght it 
(:a 16-18). ' 

The accused, advised of his rjghts as a witnESs, elected to rem.in 

silent. 


3. The evidence shows that on the night of l!aroh 30, 1929, accu.sed 
, forced open a door thereof and entered a cantina at Ca.bu~, :a. de P., which 
was used, among other things, as sleeping quarters of one Bafael Allda.ra, an 
employee of the proprietor. Accused started to take property fran the ca.n
t1m and was accosted by .Andara• Accused thereupcn threw at and struck 
.Andara with a bottle of liquor, putting .Anda.ra in fear and preventing f'llrther 
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1nterterence by him. Accused then took ani carried a,:ay the liquor, money 
and merchandise as described. in the findings. In view of the circun:stances, 
the court was Justified in concludillg that accused in breaking and entering 
the building intellded to conmit robbery and that the assault on .Andara was 
mde with similar intent. The essential elements of the offenses of bur
glary, assault with intent to comnit a felony, and robbery, as found by the 
court under Specifications 1, 2 and 3 of the Clnrge, are established. 

By Specification 3 of the Charge it was alleged that accused took and 
carried away from the presence of .Anda.ra, fourteen bottles of liquor, two 
dollars and fi tty cents gold, and two cans of sardines, value a.bout $37 .50. 
In its finding on this specification the court, by exceptions and substi
tutions, found that accused took and carried away twelve bottles of liquor 
and ,.t1.:m dollars gold and two cans of sardines, of the total value as al
leged. The power of a court-mrtial to make exceptions and substitutions in 
its findi.Dgs does not authorize in a case of this nature the substitution or 
:i;,roperty of a greater value than that alleged to have been stolen. SUch sub
stitution would result in finding accused guilty of an offense more serious 
than that charged. So :uuch of the finding by the court with res:!?E)ct to the 
theft of money, therefore, as involved a finding that accused too~stole and 
carried away more than two dollars and fifty cents gold as charged, wa.s un
authorized. ll'lasma.ch as the offense charged am foum w2.s robbery, and the 
difference between the ft ndings and allegations with respeo t to the val128 of 
the stolen :i;,roperty was comparatively slight, it is apparent that the sub
stantial rights of accused were not injuriously affected. 

4. No evideDCe of :i;,revious convictions wa.s introduced. The charge 
sheet shows the accused enlisted September 6, 1928, at the age of 24 ;years 
and 6 months, with no prior service. 

5. The court wa.£ l~lly constituted. No errors injuriously affect• 
ing tlle sub!Jtantial rights of the accused were conmi tted during the trial. 
The record of trial is legally sufficient to support the findings and sentence. 

Advocate. 

-0e~____..______.......~~-,,,.-------'----Judge .Ad.Tocate. 

http:ll'lasma.ch
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'JAR DEP.ART:.!ENT, 

· In the Office of The Judge Advocate General, 


Washi~ton, D. c. 


Military Justice 
c.i:. 187800 SEP·2 51929 

UliITED STATES 	 FffiST CCRre .!?El 

vs. 	 .Trial by G. 'J.:.:., ocnvened at 
Headquarters First ~crps Area, 

Private ST.4.llLEY F. MICIW,OW Army Base, Boston, Uassachusetts, 
SKI (6U4004), 2nd !.Iotor Re August 2, 1929. rishcnorable 
pa~r ~eotion, Quartemaster discharge and ccnfinernent fer 
corps. five (5) years. Lisciplinary 

Barrao.:.,s. 

REVIEW by the BCAP.Il CF REVIEW 
Mc!l'EIL, BURIS and HOOVER, Judge Ad'Vocatea. 

ORIGINAL· EXA;.:rnATION by FIWOO..IN, Juage .ldvooate. 

l. The accused was tried UfOD the fellowing charges and specifications: 

CF..ARGE I: Violation of the 93rd Article of war. 

S~eoificatlon: In that Private Stanley F. Michalorreki, 2nd 
Motor Repair Seotion, Quartermaster Corps, did, at~ 
Base, Boston, I.!assachusetts, on or about 1'.Iay 3, 1929, 
feloniously take, steal and carry av,ay one automobile 
''Oldsmobile'' sedan, value scout one Thousand :Dollars 
(~1000.00), the property of Colonel Henry C. Bonny
oastle, Quartermaster corps. 

CP.ARGE II: Violation of the 58th 	Article of ~ar. 

~eoification: In that private Stanley F. Michalows'.d, 2nd 
Uotor Repair Section, Quartel"!!laster Corps, did at .A;rmy 
Base, :soston, ~assachusetts, on May 4, 1929, desert the' 
service of the United States and did remain absent in 
desertion until he was arprehended at New .l:>ri tain, con
neotiaut, on May 13, 1929, (returned to military ccntrol 
at Fort E.G. w:right, New York,.Ji.Iay 15, 19,9). 



(lo) 

He pleaded not guilty to the charges and.specifications and was found guilty 

of the l:ipecification, Charge I, except the words "Colonel Henry c. Bonny• 

castle, Quartermaster Corps", substituting therefor the words "the estate 

of Lieutenant Colonel Craig, deceased, and properly in the possession of 

Colonel Henry c. Bonnycastle, Quartermaster Corps", of the excepted words, 

not guilty, of the substituted words, guilty; guilty of Charge I, and 

guilty of Charge II and its specification. No evidence of previous con

victions was introduced. He was sentenced to dishonorable discharge, 

forfeiture of all t>aY and allowances due or to become due, and c6nfinement 

at hard labor for five (5) years. The reviewing authority approved the 

sentence, designated the Atlantic Branch, united States Disciplinary Barracks, 

Governors Island, New York, as the place of confinement and forwarded.the 

record under Article of War 50½. 


2. The evidence shows that in the latter part of April, 1929, follow
'ing the death of Lieutenant Colonel Daniel F. Craig, Field Artillery, a dark 
gray colored Oldsmobile coach (R. 91 10), purchased by him on April 18, 1929, 
at a cost of $1,015.00 (Ex. 3), was, at the request of the widow, turned over 
to Colonel Henry c. Bonnycu~le, Quartermaster Corps, for storage (R. 14), 
and, with ignition locked, was placed on the second floor of Section "A" of 
the ma.in warehouse at the Army Base, Boston, :Massachusetts. The car was 
last seen in storage at this. place about May 2, 1929. The accused worked 
as a painter in the room where the car was stored on Friday, May 3 1 1929, 
and prior thereto (R. 17). On May 4th he absented himself' without leave 
(R. 17; Ex. 1), and remained absent until apprehended at New Britain, 
Connecticut, about May 13, 1929 (R. 46; Ex. 1,6). On May 61 1929, the 
car was fowid to be missing from the warehouse (R. 11). During the early 
ev'\lling of May 3d accused was seen driving a new, dark colored Oldsmobile 
coach or.sedan ftom. near the freight elevator of the building in which the 
Craig car was stored (R. 28). Later, on the same day, accused was seen 
in South Weymouth, :Massachusetts, driving a new sedan with- a cream stripe 
around the body (R. 33134). At about this date he was seen driving a nEIW', 
dark colored, two door Oldsmobile sedan, the speedometer ot which registered 
about 90 miles (R. 30,31). He was also observed, on May 6th, in South Boston, 
driving an Oldsmobile sedan (Ex. 4). On May 9th the car taken from the ware
house was found in a shed on the farm of accused's mother-in-law near Haddam, 
Connecticut. The ignition switch had been tampered with and had to be re
placed. (R. 39-41). In the car was found a pawn ticket made out in the name 
or accused and claimed by him as his property (R. 40141). The plate bearing 
the serial number of the car had been removed from under the front seat and 
was lying on the floor of the car (R. 42). When accused was apprehended 
by the civil authorities he was dressed in civilian clothes (R. 46). When · 
asked what became of the automobile he stated that "he had brouf;}lt the auto
mobile back; that he had left the automobile on the street, and a man from the 

, Army took it away" (R. 44). 

- 2 
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A Private John Grasso testified as a witness for the defense that he 
saw accused drunk on the afternoon of May 31 1929, in the paint room of 
Section A of the warehouse at the Army Base (R. 49). 

Accused, after being advised of his rights as a witness, elected to 
remain silent at the trial (R. 50). 

3. The evidence sufficiently shows that at the time and place 
alleged in the Specification, Charge I, accused took and carried away the 
automobile described, of the approximate value alleged. The circumstances 
under which the car was ta.ken, tampered with, used and stored sufficiently 
establish the intent to steal. It was charged that the automobile in 
question was the property of Colonel Henry c. Bonnycastle, Quartermaster 
Corps, whereas the only proof of title or ownership consisted of.the testi
mony to the effect that the car had been purchased by Lieutenant Colonel 
Craig, since deceased~ It was, however, shown, and found by the court, 
that the automobile was at the time of the larceny lawfully in the 
possession of Colonel Bonnycastle and that he had therefore such special. 
property in, or cmnership or, it as to justify the finding of larceny from 
him (Manual for Courts-Martial, page 173; U.S. vs. Barlow, Fed. case .No. 
14621; U. o. vs. Jones, 31 Fed. 718; 36 Corpus Juris 860. 

The evidence also shows that accused absented himself without leave 
from. his organization at the Army Base, Boston, Massachusetts, on the 
date ,alleged in the Specification, Charge II, and remained absent until 
apprehended at New Britain, Connecticut, about May 13, 1929. The circum
stances under which he absented himself sufficiently show that he did not 
intend to return to the service. Desertion as found was sufficiently 
established. 

4. The charge sheet shows that Michalowski enlisted June.26, 1926, 
at the age of 2i years, with no prior service. 

5. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
The record of trial is legally sufficient to support·the findings and 
sentence. 

// )) //-/ 0_ . 
,/ / A/. ~ /' 

• .r,.;....;,,··...· ..,·.:;_,._._v',_c_....;....C/___ 1 _::,~-----c,.._-·___, Judge Advocate• 
1L 

, 
1 

, Judge Advocate. 

=,=~=··=··~==~==..~=·=~=~=~======, Judge Advocate. 





WA.R DEPARTMENT 

In the Office of The Ju.dge Advocate General (13) 


Washington, D.C. 

FEB S 1930 
Military Ju.stice 
C. M. No. 189745 

UNITED STATES ) FIRST DIVISION 

v. 
) 
) irrial by G.C .M., conven~d a'\ 
) Madison :Barracks, New York, 

General Prisoner JOSEPH E. ) December 16, 1929, and JanUAry 
MILLERICK. ) 3, 1930. Con!inemen'\ a'\ hard 

) labor !or five (5) years. 
} Disciplinary Barracks • 

.REVIEW by the BOARD OF REVIEW 
McNEIL, BURNS and HOOVER, Judge Advocates. 

ORIGINAL EXAMINATION by \YICKLIFFE, Judge A.dvocah. 

1. The accused was tried upon the following charges and specificationsa 

CHA.RGE It Violation of the 93d Article of War. 

Specifications In that General Prisoner Joseph Millerick, did, 
at Madison.Barracks, N.Y., on or about November 17, 1929, 
with intent to do him bodily harm, commit an assault upon 
Private Clifford R. Storie, Battery E, 7th Field Arty., a 
sentinel who ns th~n in the execution of his office, by 
striking him on the head with a dange~ous thing to wit, a club. 

CHARGE IIt Violation of the 69th Article of War • 
.., 

Speci!ication1 In that General Prisoner Joseph Millerick, having 
been duly placed in confinement at Madison Barracks, N.Y., 
on or aboat September 17, 1929, did, at Madieon Barracks, N.Y., 
on or about November 17, 1929, ~e from said confinement 
before he was set at liberty by proper authority. 

CHARGE III1 Violation of the 94th Article of War. 

Specifications In that General Prisoner Joseph Millerick, did, at 
Jladison Barracks, N.Y., on or about November 17, 1929, 
feloniously take, steal and carry away one pistol, automatic, 
caliber .45, of the value of about twenty-six dollars and 
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thirty-eight cents (C,26.38), property of the United States 

furnished and intended for the military service thereof. 


ClLUGE IV: Violation of the 58th Article of War. 

Specification': In that General Prisoner Joseph liillarick, 

did, at !!adison Barracks, U.Y., on or about November 17, 

1929, desert the service of the United States anu did 

remain absent in desertion until he was apprehended in the 

tovm of Ho'llllSfield, County of Jefferson, State of New York, 

on or about November 17, 1929. 


Accused pleaded not guilty to, a.nd was found guilty of, 'the charges and 
specifications. No evidence of previous cqnvictions was introduced. He 
was sentenced to dishonorable discharge, forfeiture of all pay and ai
lowa.nces due or to become due and confinement at hard labor for five 
years. The reviewing authority approved only so much of the sentence as· 
provided for confinement at hard labor for five years, directed its exe
cution and designated the Atlantic Branch, United States Disciplinary 
Barracks, Fort Jay, Hew York, as the place of confinement. The sentence 
was published in G.c.11.0. No. 25, Headquarters First Division, January 
13, 1930. 

2. Tlla evidence shows that on November 17, 1929 accused was a general 
prisoner under a suspended sentence of dishonorable discharge at l'.adison 
Barracks, New York (R 5-6), and during that afternoon was engaged in police 
work about the post in custody of Private Clifford R. Storie, a·sentinel 
(:n 5, 9). In performing this work accused wa.s using a broomstick with a 
nail in· the end of it :tor the purpose of picking 'Up paper. At the place 
where the offenses are alleged to have occurred, the ground was ro\lgh and 
covered with rocks. Private Storie testified that while the accused was 
so employed, he (Storie) momentarily took his eyes off aeoused and at that 
instant Storie v.ras strack on the head by some hard substance and rendered 
unconscious. At this time there was no one mar except accused who had 
been standing about ten feet away. When Storie regained consciousness 
accused who was covering Storie with a pistol, said "You o.recaning with 
me", and threatened to ·shoot but when Storie "looked a.gain he was backing 
away" (R 9, 10). Storie then discovered that his pistol holster was open 
".!.lld that the Government pistol, ,of the list value of $26.38, which had 
been issued to him {R 6, 10, 16) for the purpose of guarding accused was 
missing {R 9-12). The testimony of a ~dical officer who treated Storie's 
injuries shows tbat the uound inflicted indicated,that Storie·had re
ceived a blow from "a rock or a blunt instrument like a club" (R i2). 

The evidence turther shows that shortly after the assan lt on Storie 
he got up and went for help {R 10). A Corporal Versailles and a Private 
Rogers who \'Jere on duty in the vicinity then s::i.w Storie and accused, the 
latter "running up the embankment" of a stream. Storie ''kept looking 
back over his right shoulder • • *watching this ~n"• He told Versailles 
and Rogers that accused was a prisoner, whereupon Versailles and Rogers 
secured the assistance of W/0 other soldiers, stopped an automobile and 
with it proceeded alon& a road in pursuit "and dropped the men off here 

-2



(15) 


and there along the road., and we cornered the prisoner" (R 13, 14). 
Bogers and another soldier haviDg alighted from the ca.r,, "went over 
across the field, and we sawl!illerick Just coming out f'rom behind 
some trees", whereupon they went up to him, Versailles alld another 
soldier approaching f'rom a different direction. Accused drew a pistol 
but threw it down 8.?ld surrendered (R 15). On returning to the post ac
cused "asked if he htl.rt the kid mch'' (R 8) • 

Accused elected. to remain s llent before the court•. 

3. The evidence shows that at the time and p~ce alleged in the 
Specification, Charge I, an assault was comnitted upon Private Storie, a 
sentinel, someone striking him on the head with ·a blunt instrament with 
sufficient force to render J;im temporarily unconscious. In view of the 
fact tba t accused wn.s armed with a club with which the wOUild inflicted 
might have been ca.used, the fact that he was the only person aside. from 
Storie in the inmlediate vicinity and the fact that imrr:edia.tely after the 
a.ssattlt he threatened the sentinel with a pistol and thereupon attempted 
to escape, the court was Justified 1n .finding that the assauJ.t was comnitted 
by accused in the manner alleged am. with intent to do bodily harm. The 
':ta.ct that the senti:Qel's pistol with which he had been armed Jus:t. before 
the assault was ta.Jmn f'rom him duriDg the period in which he was un- · 
consoiOUI and that accused was immediately thereafter 1n the possession of 
a s1.Jr.1la.r pistol sufficiently justifies the finding of larceny of the 
weapon under Cha.rge III and its specification./ Proof of the list value of 
the pl:atol was made but the pistol was not in evidence and no direct proof 
of its actual value waa introduced. Since it had been issued for use 1n 
the mili ta.ry service· lt Jna.Y be ass'llI!l8d only that it was of some value. 
SUoh being the case the ma.xinmm authorized confinement which might be ' 
iJilposed for the offense of larceny, is confinenent at hard labor for six 
mon~hs (ra.r. 104o, lt.eC.:£e) • 

; With respect to Charges II and 1.V and their specifications alleging 
·escape and desertion. respectivel7, the .Board of Review is of the opinion 
that the evidence shows nothing more than an attempt to escape a.nd an 
attempt to desert. the atten:rpts being lesser included offenses within 
those charged. In the discussion of the offense of escape as contained 
in paragraph 139 l!. of the !:anUal for Courts-1:a.rtial. it is stated that 

. •An escape is not complete until the :prisoner has, mo
mentarily, at len.st. freed himself fran the restraint of his 
confinement; so, if the movement toward escape is opposed, or 
before it is completed an inlrediate pursuit ensues, there will 
be no escape until opposition is overoo:me or pursuit is shaken 
offe" 

·· In this case there was an iJrcedia.te pursuit restutillg in the apprehension 
· ,~·of accused before the lapse of any considerable period of tini,. Ml1le it 

rria.y be implied tram the evide~ce that acransed was momerlta.rily lost to the 
sight of his punuers. there is nothillg to indicate that his whereabouts 
wa.s unknown or that the pursuit was in any manner shaken oft. On. the 
contrary, it appears that the pursuers -quicltl7 a.nd effeotivel7 placed 
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themselves in such position tlu t accused's avenues of escape were cut ., 
off and that such temporary conceal.Im.nt as accused nay have gaimd did 
not serve to deceive his pursuers or interfere with their successtul 
plan for his apprehension.\ This office has heretofore held tha. t similar 
acts of a prisoner a.mounted to nothing more than an attempt to escape
(o.u. No• 147506., La.wler). ·If there was not a completed escape it 
follows that there could not have been a completed absence without· 1eave 
which constitutes an essential elenent of the offense of desertion. The 
aots of accused, however, clearly amounted to overt acts within the law 
of attempts, and that he intended not only to.escape but to desert JI1Ust 
be inferred from all the ·cirotur.sta.nces. The ma:x:inrum punishroont by con• 
f1nement authorized for the offenses of which accused stands properly 
oouv1oted under Charges II and IV and their specifications is one yea,r 
and three months, that is, six JnOnths for attempting to esca.!Je f'rom con
finement and nine months for attempting to desert. 

To s'lll!l up, the xnaximllm pmiismnent by confinet1ent authorized· for the 
four offenses of mich accuse·d stands pJ;"operly convicted is six years and 
nine tn0ntha-five years for the assault, aix months tor the larceny, six 
months)> for attempting to escape and 11ine months for a.tteriptillg to desert. 

4. The charge sheet shows that accused enlisted October 3, 1928, and 
that he is 26 years and a months of age. 

5. The court was legally constituted. Other than as noted above 
no errors injuriously affecting the substantial rights of the accused were 
conm1tted during the trial. The record of trial is legally sufficient to 
snpport the sentence. 
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WAR DEPARTMENT 
(1?)In the Office of The Judge Advocate General 

Washington, D.C. 

Military Jl18tice 
C • M. No• 190497 Apr 4, 1930 

UNITED STATES i PANilrA. CANAL DIVISION 
) 

v. ) Trial by G.C.M., convened at Fort· 
) Clayton, Canal Zone, February ll, 

Private JOHN SMITH (6042310), ) 1930. Dishonorable discharge and 
1st SignAl Company, Signal ) confinement fpr five(~) year,. 
Corps, alias Private J.ohn ) Diaciplinary Barracks. · 
Weaver, 5th Infantry. )' 

.. HOLDING by the BOARD OF REVIEW' 

McNEIL, BURNS and HOOVER, Judge Advocate,. 


bRIGINAL EXAHINlTION by FRANKLIN, Judge Advocate. 


l. The record of trial in the case of the 1oldier named above haa been 
examined by the Board of Review and found to be legally sufficient to au.,port 
the findings of guilty of Charges I and II and their apecificationa, and the 
1entence. 

2. By Specifications land 2, Charge III, it ia alleged that accwsed on 
November 16 and on November 21, 1927, reapecti~ely, procured himself to be 
enlisted in the military service by wilfully concealing the fact in each 
case that he was then "a deserter from the United States Arlll3"• The only 
evidence of such concealments lie• in the proof ~tat the time, of his 
enlistment, on November 16 and 21, 1927, he•• already in the military 
service, and that in each case on applying for enlistment he anawered in 
the affirnative when asked whether he had aerved a1 an enlisted man in the 
Army and replied "A:rmy (see affidavit)" in reapon,e to queationa requiring 
him to.state hie last service am date of di1charge. Neither of the affidavits 
referred to in hia .repliea waa introduced in evidence. Had i\ been shown that 
he had concealed the fact that he n.1 in the military service, it might be 
inferred that he concealed hia itatua of deaertion, as clarged. It waa not 10 
shown and there 11 nothing in the declarations 1igned by accuaed or elsewhere 
in the record to show directly, or by inference, that at the time of applying 
tor either of these enlistments accuaed concealed the fact that he •s then 
absent in desertion. It follows ~hat the evidence ia not legally 1ufficient 
to 1how that either of theu enlistments wa• procured by fraud (C. K. No. 
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185932, Stinner; C, M, No, 186540, Yost; C, M, No, 190368, Clark), 

These specifications, moreover, allege offenses of fraudulent 
enlistment purporting to have been committed more than two years prior to 
the time of arraignment, FebrU.R.ry 11, 1930, and no manifest impediment to 
the bar of the statute of limitations (A.W. 39) appears.· The statute could, 
therefore, have been successfully pleaded in bar of trial for these offense,. 
It does not appear that accused was in any manner e.dvised by the defense 
counsel (Par. 45 b, M.C ,M.) of his right to plead in bar, and the record 
shows that the court did not elect so to advise him. It carmot be said. 
under all the circumstances of the case, that accused intended to or dtd 
waive his rights in the premises. such being the case his trial upon these 
sp~cifications, in plain violation of the provisions of the 39th Article of 
War, was erroneous and unauthorized. 

3. For the reasons hereinabove stated, the Board of Review holds the 
record of trial legally su.fficient to support the findings of guilty of 
Charges I and II and their specifications and the sentence, but legally in
sufficient to support the findings of guilty of Charge III and its specifica
tions. 

http:FebrU.R.ry


(19} 


lat Indor1ement 

' , War Department, .r.A.G.O., APR 4- 1930 - To the Commanding General, 
l?an&m& Canal Division, Fort Amador, Canal zone. 

1. In the case of Private John Smith (6042310), lat Signal Company, 
Signal Corps, alias Private John Weaver, 5th Infantry (C. M. No. 190497), 
your attention ia invited to the foregoing _holding by the Board of Review. 
I concur in the holding of the Board of Review and for the reasons therein 
stated recommern that the findings of guilty of Charge III and its specifica
tions be vacated. Thereupon you will have authority to order the execution 
of the sentence. 

2. When copies of the published order in this case are for•rded to 
this office together with the record of trial, which ia returned ·herewith, 
they should be accompanied by the foregolng holding and thh indoreement. 
The file number of the record in this case in thia office h 190497. !'Or 
convenience of reference and to facilitate attaching copies of the published 
order to the record in this case, please place the aaid number in brackets 
at the end of the published order as follona 

(C. M. No. 190497). 

E. A.. KREGER, 
Major General, 

The Ju.dge Advocate 9eneral. 
Incl. 


Record of trial. 






·,1.d.B. DEP..IB'll.:J::m 
In The Office Of The Judge l.dvocate General (2l) 

Washington. 

1:111 t.ary Justice 
c~. 191s16. JUN 14 1930 

UNITED ST.ATES l FIRST DIVISION 
) 

VS• 	 ) Trial by G.c.y. convened at JJa.dison 
) .iku-racks, New York, lJa.y 13, 1930. 

General.Prisoner D..illn:L l . Confinement for five yea.rs. Dis
I.:ILLER. 	 J ciplinary &rracks. 

REVr:ElV by the :00.,UU> OF R.c.""V'H~W 
llcNEIL, .BURNS a.nd HOOVER, Judge .i:i.d.vocates 

ORIGIMi,L EX&Irn..:.TIOH by .BALO.AR, Judge ...clvoca.te. 

1. The accused was tried upon the follo~ing charges and specifica
tions: 

C!LlmE I: Violation 	of the 69th Article of ~7ar. 

Specification: In that General Prisoner ·~iel :r.Iiller, Fort 
Ontario, New York, having been duly·placed in confinement 
in the guardhouse at Fort Ontario, New York, on or about N'ovem
ber 10, 1929, did, at Fort Ontario, New York, on or abont Feb
ruary 4, 193), escape from said confinement before he wa.s set 
at liberty by proper authority. 

CRABGE II: Violation of the 58th ~ticle· of War. 

Specification: In that Gem.ral Prisoner .D:miel Miller, Fort 
Onta:fio, New York, did at iort Ontario, New York, on or about 
February 4, 1930, desert t:he service of the United States and 
did remain absent in desertion until he was apprehended by 
civil authorities at Sottth .Imssell, lilw York, on or about 
1la.rch 22nd, 1930. 

Cliu.BGE III: Violation of the 93rd ..:l.rticle of \"Jar. 

Specification: In that General Prisoner Dmiel ~iller, Fort 
Ontario, New York; did at Fort Ontario, New York, on or about 
February 41 1930, with intent to do bodily harm,· cor.:mi t an 
assault u:pon one Prhate ·~11111am o. Ca.r?lal, Ooopa.ny I, 28th 
Infantry, bys triJtin& the sa.id Private Carnal on the head 
with a da.igerous instrument, to wit: an improvised black.jack. 
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accused pleaded not gttilty to, and was found cuilty of, the oha.rges and 

specifications. Uo evidence of previous convictions was introduced. He 

was sentenced to dishonorable discn.n.rge, forfeiture of all pay and allow

ances due or to become due ::i.nd confinement ::i.t :1'.:l.rd bbor for eight years 

and six montJis • The reviewing c..uthori ty approved only so Il!l1oh of the sen

tence as pro~ides for confL101..e11t :.1.t h::l.rd labor for eir;ht years and six 

t10:1ths, but reduced the period of ..::o::finen.:;nt to five yea.rs, and as thus 

modified, directed its e:~ecut ion ~me. t:.os i::,'Th'.l. ted tne .'.tlantic Branch, United 

States Disciplinary fu.rracks, 1ort Jay, licw York, as the place of confine

ment. The: .sentence wc.s :'..)'.,blished in Gcncrc:;.l Court-1".artial Order No. 250, 

Headqua.rters First Division, JJa.y 31, 1930. 


• 
2• Th.e evidence shows th:l.t accused was confined at Fort Ontario, 


liew York, in November, 1929, serving sentence of a gener~l court-martial, 

and on Fe brt1ary 4, 1930, ho '\7a.S a Class A ].)risoner worldng without a (."Uard 

(R 9)• On the evening of l!'obruary 4th,Private William c. Carn.::i.l, Company 


· I, 28th lnfant17.wa.so?l duty a.salontry, in chJ.r[.;e or· two prisone~s, .a.lbert 
Tl'\l~ and L:.wrence Jalbert, W!lO ·,·,ere engaced in cleanin£; a. harness 1n the 
si;&bles (R 4-5). .li.bout 'le30 l'.U. (R 6), while they were thlls engaged, ao• 
cused, whom-the sentry ·~1as not \'latching•, entered the stable and assaulted 
·the· sentry ln thn.t 

"be choked me first with his left arm and tried to take '1Ir1 ·. 
rifle a.way frOI:1 me, a.ncl. ~.;t:.ter I fired a. shot at him with '1Ir1 
rifle which didll't hit him, he hit me with a blaokja.ck•" (ll 5). 

The blow rendered Carnal unconscious. After the sentry became uncons0io111,: · 
accused ~nd Jalbert left the post (R 4-5). lllring acoused's ass~lt on 
the sentry, Prisoner ·!rrue endeavored to help the sentry a.n~ as h.e turned to· 
do so, Jalbert stl'\lck him over the head with an instr'lmlent · that rese:J11bled & 

ball ta 7) and. he was rendered unconscious for about two mizmtea ;(B'8)• ·!'he 
blackjack.~ identified and received in evidence (R 4). · 

The evidence farther shov.e th:li acCD sad voluntarily approached and a.c
compa.nied a oivil police officer with the inte?ltion of turnillg in the ea• . 
caped prisoner Jalbert, as a deserter, and that at that tioo he himself vol°l:ID"' 
ta.rily stated to the police officer that he was a deserter (Ii 10). !!!his waa 
near South Bussell, ?l3w York (R 12) •. 1.ccused was thereupon confined., on or 
about l!aroh 22, 1930, and subsequently turned over to the military authori• 
ties {B 11). 

3• l!.s to Charbe I and its specification, alleging escape in violati<m 
of the 69th .lrticle of War, the evidence shows that accused left the post 
at Fort Ontario without authority wh11e a Class A prisoner working without 
a g'tla,1"C).. It follows that at the time of absenting himself' he wa.s not under 
a.ny actual physical restraint and that without such restraint there could . 
not be a.n escape .-,ithin the meaning of the 69th .Article of War (C.M. 191403, 
Evana; S!eC-U. P• 153-154). It ii apparent tmt tla sentry upon yhom t~ 
a.saa:alt was made attempted to assume some p~sioal control over accused bnt 
it also appear~ that the sentry's attempt in this direotio?l was not suo
oessful. Inasninch as the sentence is supported by findings of guilty of 
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other offenses further :.i.ction with respect to t/~is cmr-..;e .'.l.!ld s!_)ecific1tion 
is not necessJ.ry. 

A.s to C'.a-1.rce 11 and its spocificc1.tion, the eviuence sufficiently sho-r,s 
::i.ccused's ::i.bsence v:itnout leave between tho d<ltes ::..ll(Ced. In vie-ii of the 
ciurn.t ion of the absence and tb.e circur.1stances unJ.er ,··hich he absented him-
seli' t:1.e court \7:J.S fully justified in fbding thJ.t he intencied to cles.ert. 
The ovi rlence does not, hcn7ever, show th:it he m"s appre}iended as ::..lloced ::..nd 
found. On the contr3.ry, it .'.l.ppea.rs th::i.t his desertion y1as termirutcd by his 
arrest followine his voluntary act in a.rr...)l"oachi?JG a civil :police officer ;;md 
stating to him th:.i.t he y;as a deserter. .ilccused should -;,e punished for tl1is 
offense only ~a for ciesertion temin~ted by surrender J.fter an ~bsonce of 
less th.::m sixty days. 

r/i th respect to Ch:n-ge III ::i.nd its s:pecificat ion, there is .::.:qple direct 
:9rooi' tI1at at the tine a.nd pl::i.ce alleGed accused ass~lted C.:i.rn<Ll, the 
sentry, by strikinf; him on the head with an instrtlllent described by -;:itness
cs a.a a. bl::.ckjack. In view of the n,1.ture of the weapon used n.nd t}1c cir 
cunstances surrounding the ass1ult there can be no doubt t:,ut tho ~ss::i.ult 
'70.S co1:.mi tted with intent to do bodily lla.l"I:l as alleged. Inn.sot.ch as t:he 
sentry wa.s rendered unconscious by the. blo-,1 it ?!lust be a.ssu?:10ci tiut the in
struz:ient used by accused v10.s in f.:i.ct a dait;erous 021e. 

4. ~ttention is invited to the COI:lpa.nion c~se of Jalbert, ~el:. 191875, 
Yllaroin accused V70.S convicted Of at'"fenses similar to those herein charged and 
arising out of the same tra.nsaction. Jalbert w::i.s sentenced to clishonorable 
discharge, susi:iended, forfeiture of all po.y a.nd :.1110·.-,3.nces, and co!lfinenent 
at hard bbor for two years only. 

5. .The charee sheet shorJS that accused enlisted September 15, 1924, 
without prior service, n.ud that lie is 24 years of age. 

5. The court was legally constituted. llo errors injuriously a~fecting 
the substantial rights of accused vere cor.:mitted durin,; the trial. The 
record of trial is legally sufficient to support the sentence a.s a:pproved by 
the reviewing authority. 

Ju~e ....d.vocate. 

~e ..W.vocate. 

~~:::.;;.;;.::..:~....c....;..-;~,"-'----1--.----.J'JUdge ..'..dvocate. 
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WAR .DEPAWiENT .,

In The Office Of b Judge Advocate General 
rm.shillgton. 

Military Jtiatice JUL 8 1930
C.J.!. 192031• 

) · EIGmR CORPS ADA 
) 

TS• ) frial b7 G.CJl. convened at Fort 
) HD.aclmoa., .A:risona, JiTay 26, 1930. · 

Private P'1rst Claaa MILTOl'l ) Dishonorable discharge and oonnne
n • .u.r.m (B-3631383), ltaohine ) ment tor fifteen (15} yea.rs. Dis
G'lm Troop, 10th OavalrJ• ) ' oiplimr1 :Barraclme 

REVIEW hr tbs BO.A.RD OF BEV'IEW 
UcmuL, mmm and BOOVER, Judge AAvoca.tes 

OBIGIZ:W. EXAMiru..TION by BEER, Judge Advocate. 

1. The accused was tried 'llpon the :tollowiDg oh.a.rge and specifications: 

CH.AmE: Violation of the 93rd .Article of, \iu'. : 

Specification l: In that Private 1 al• :LI.ilton .Allen, :Machine 
Gmi Troop, 10th Cavalry, did, at Fort miachuca., .Arizona, on 
or about March 15, 1930, 'lmlawf"lllly enter the dwellblg house 
of l!aJor w.H.w. Yo,mgs, 10th cavalry, with intent to conmi~ 
a cr:lm.1Da.l offense, to wit, la.roeDJ therein. . 

Speoifioation 2: In tha.t Private 1 cl. l!ilton Allen, l1aohine 

Gun Troop, 10th Cavalr1, did, at Fort Bllaolmoa, .Arizona., on 

or a.bout lta.rch 15, 1930, feloni0'12Sly take, steal, and ca.rr1 

awa1 one bar pill, value a.bout $75.DO, the property of Mrs• 

w.H.w. YO\UlgS; one necklace value about $15·.oo, one necklace 
value a.bout t,2.00, one ring value about $10.00, one pair cu.ft 
links value a.bout $1.00, and one jewelry box:, value about 
t,2.00, the property of Kiss Elizabeth Virginia. YOWJ68• 

Specification 31 In that Private 1 cl. Milton .Allen, J4a.oh1ne 

Gmi Troop, 10th Oavalr1, did, at Fort BU&ohuoa, .Arizona, on 

or about Uaroh 31, 1930, \1Dlarflill1 enter the Officers• Kess 

lllilding at Fort miaolmoa, .Arizona, with intent to oorrmit a 

or2m1nal offense, to wit, larcenr therein. 
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Specification 41 In that PriYate l ·c1. Milton Allen, Machine 
Gun Troop, 10th Cavalry, did, at Fort Huachuca, Arizona, on 
or about :Ma.rch 31, 1930, feloniously take, steal and carry 
away three pairs o! 1ilk drawers, value about $3.00, one 
white dress shirt, Yalue about $1.50, and three handkerchiefs, 
value about i0.15, the property of Private Robert H. Johnson, 
Troop E, 10th Cavalry. 

Specification 61 In that PriYate l cl. Milton Allen, Machine 

Gun Troop, 10th Cavalry, did, at Fort Huachuca, Arizona, on 

or about April 22, 1930, in the night time feloniously and 

burglariously break and enter the dwelling house of Captain 

Carey E. Goodwyn, ~rtermaster Corps, with intent to commit 

a felony, to wit, larcen,y therein. 


Specification 6t In that Private l cl. Milton Allen, Machine 

Gun Troop, 10th Cavalry, did, at Fort Huachuca, Arizona, on 

or about April 22, 1930, feloniously take, steal and carry 

away one watch, value about $16.00, the property of Mrs. 

Mattia Stampl!Y• 


Accused pleaded not guilty to, and was found guilty of, the charge and speci
fications. No evidence o! previous conYiction, ns•introduced. He was 
sentenced to dishonorable discharge, forfeiture of all pay and alloances due 
or to become due, and confinement at hard labor tor fifteen year,, three
!ourtha of the members of the cou.rt present at the time the sentence ns 
adjudged concurring. The reviewing authority approyed the sentence, designated 
the Pacific Branch, United State, Disciplinary Barracks, Alcatraz, California, 
as the pl&ce of confinement, and forwarded the record pursuant to the pro
vision, or Article of War soi-.· 

2. The evidence shod that on March 15, 1930, between the houra of 6 P.M. 
am about 10120 P.M., Major William H. w. Youngs, 10th C&Yalry, and hie family 
were absent from the qu&rters of that officer at Fort Huachuca, Arizona. 
Major Younge himaelf took the precaution to aee that all doora and windon 
were closed, though not locked, when they left the house, aa the weather was 
cold and windy with rain in proapect. Ho one waa left in the house other than 
the cook, Clara Bracy, who lived in a building outside but had acce11 to the 
house at all times (R. 41-42,38). Upon returning to the house, Major Young,•· 
d&U8hter, Mi.ea Elizabeth Virginia Young,, diacoYered that a jewelry box with 

-2



(27) 


ita content,, among other things, a pair of West Point·~u.tf links, Talue 
about $1, a rillB, value about $10, a necklace, value about il5, and a 
necklace, value about $2, all belonging to Miss Yollllgs, were missing from 
her room. The Jewelry box na of a value of about $2. A bar pin, value 
about $75, belonging to Mrs. Youngs was also missing from ~a. You.nga' room 
(R. 37,41). No one had permission to remove these articles and the accused 
had no authority to enter the house of Major Youngs (R. 36-38,43). Clara 
Bracy, the cook, testified that at about fifteen minutes to eight on the 
eveni~ of March 15, 1930, she noticed that the lights were on in Major 
YOW18&' quarters. Upon entering the house she heard a noise aa if someone 
were moTing around, followed by the alalDllling of the front door, but made no 
investigation at the time aa she tho\l8ht it •a a member of the familJ" 
(R. ~3-46). (Specifications land 2.) 

Private Robert H. Johnson, Troop E1 10th Cavalry, a cook at the 
officers' mess, Fort Huachuca, Arizona. testified that upon returning to his 
room in the officers' mesa building on the night of t-rarch 31, 1930, he found 
that the room had been entered during hia absence and, among other things, 
six pairs of silk drawer1 1 for which he had paid ·about $7.60, a civilian shirt, 
for which he had paid about $2.50 1 and some handkerchief1 1 for which he had 
pa.id about 5 cents each, had been taken therefroa. No one had permission to 
take any of this clothing. There were screen doors on the building which were 
kept closed at all times (R. 21-26). (Specification, 3 and 4.) 

Mrs. Mattie B. Stampley, employed aa maid at' Captain c•. E. Goodvn'a 
quarters, Fort auachuca, Arizona, testified that she went out a few minutes 
after eleven on the night of April 22-23, 1930. Upon reentering the house a few 
minutes later she noticed that a aha.de and window curtain in her room had been 
"knocked down" and saw a man atanlling by a window. Thinking it ftl her hu..sband, 
ahe called to him1 but he made no response. She then ran to the door and looked 
out 1n time to aee a man Jump through the window and run "acroaa the valley". 
Upon lookill8 to aee if anything had been taken she found that her watch, llhich 
had coat $16.75, was gone. About ten minutes later accused came and scratched 
on the window and said "What 11 the matter, what ia going on here, looks like 
you had a robbery". The quarters were locked when witness left that night, the 
lights were out, except in the bathroom, and the windows were closed. Upon her 
retilrn the windows of her room were open and the light waa burning, (R. 45-48). 
Y.ra, Stampley•s testimony aa to the condition of the window shade and ourtaina 
was corroborated by Captain Goodwyn (R, 49-62). He also testified that during 
the night he heard a noise aa of someone opening a tight window or ripping off 
the screen. 
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On April 23, 1930, accuaed'• quarters at Fort Huachuca, a aerTant's 

room of Captain R. c. Gibba' house, nre searched, and ~ohnaon'• 1hirt and 

mi11ing handkerchief, were found therein (R. 21). In the shirt ns the pair 

of West Point cuf! links belonging to M111 Youngs (R. 8,37). J.ccuaed waa 

not then present but was located, brought lack to his room in arrest am 

directed to open hie toot looker. Johnson•• drawer• (R. 8,21), Mr•• Youngs' 

bar pin, and M111 Youngs' jewelry box, ring and necklacu were found therein 

(R. 9,57,41). Upon eearching the peraon of accused a gold ,,..tch, identified 

a, the property ot Mr,. StlUllpley, waa found in his pocket (R. 8,,7). After 

accu.aed had been sent to the guardhouse, a bunch of key, •• taken from hit 


, poueuion (R. 7-17). By the testimony of a competent expert witneu it was 
established that thie bunch of keys included two skeleton key, capable of 
opening &Icy" ordinary hou.ee door (R. !52-65). 

Major H. L. Connor, Medical Corps, Poat surgeon ~t Fort Huachuca, 
Ari1ona, teatified for the prosecution that a, a reeult of a recent eDlllina.tion 
he had found accu.aed normal mentally (R. 66-67). 

The defense introduced no witnesses and accused, upon being advieed 

of his right, a, a witne11, elected to remain silent. 


z. The commission ot the offense, of wb.ich accused was convicted ie 
1utficientl7 eetabliahed by the evidence swmnarised above. While there 11 no 
direct eTidence of the unlawful entry by accused o! the premi1e1 described in 
Specification, l and 3, or of the unlawful bre&king am entering described in 
Specification 5, the corpus delicti in each caee •s proven ae •• the fact 
that article• unlawfully removed from theee premises were shortly thereafter 
found in the po11e11ion ot accuaed. The po11e1sion of the fruits of crime, 
recently after it, commi,sion, Justifies the inference that such po11e11ion 
is.guilty poseession, and though only prima facie evidence of guilt, ma.y be of 
controlling night u.nlese explained by the circwutances or accounted for in 
some •Y consietent with innocence ('fileon v. u.s., 162 u.s. 613,6191 See, also, 
C.K••157982, J.co1ta). 

,. 'l'he charge sheet shows accused enlisted J\111 26, 1929, with prior 

service in "338th Serv. Bn, 'l/l'f/18 to 'l/21/195 Co. I, 26th Inf. 7/22/19 to 

7/2l/20J Co. C, 25th Inf. 7/22/20 to 7/21/2":J; Co.~, 24th Inf. Tr C 10th C&T. 

7/23/?.3 to 7/24/261 Tr C & KG Tr. 10th Cav. 7/25/26 to 'l/24./29,.. He na 36 

year, am 7 months or age at the time of the commi11ion of the o!fenua. 
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o. The court •a legally conatUuted. No error, inJu.rio11aly affecting 
the substantial right, of accused were committed du.ring the trial. 'l!b.1 
record of trial is legally sufficient to 811pp~rt the finding, and aentence. 

,Urt<((t~B• Advocate, 
. ;' •• •.tf JI, '--~-· '-.· • 

ll lii 1,',.,,. :·· .r;,.- .·~,,,. . , Judge AdYocate. 

, Judge AdYocate. 





\1..'..R DEP.":.RTI.:El:T (Jl) 
In The Office Of The Judge Advocate General 

\7ashi:cg ton. 

:r.:ilitary Justice 
Cell. 192319. AUG 19 1930 

U N I T E D S T .A T E S ) roL'RTH CORPS .ABE1'. 
) 

VS• ) Trial by G.c.11. convened at Fort 
) Oelethorpe, Georgia, June 26, 1930. 

General Prisoner GORIOlf' ) Confinement for five (5) years. 
LINIX:l.A.Ye )· Penitentiary. 

REVIEW by the .00..\E'l) OF RSVI~V 
TURNBULL, BORNS and EDOVER, Judge .Advoca.tes 

ORIGIN.J. EX.\l!lli.'1.TION by FR.l.NKI.IlT, Judge J.dvoca te • 

1. The accused was tried upon the following charge and wpecifica.tion: 

C1LiBGE: Violation o_f the 93rd .Article of war. 

Specifi<ntion: In that General Prisoner Gord.on Lindsay did, at 
Fort Oi;lethorpe, Georgia, o~ or about Uay 16, 1930, connit the 
crime of sodomy, by feloniously am against the order of nature 
having carml connection with a person unkllo_ym• 

Accused pleaded not guilty to, and ..-m.s found guilty of, the ch.'.!rge and speci
fi 0..1.tion. No evidence of previous convictions vm.s introduced. He was sen
tenced to dishonorable dischirge, forfeiture of ~11 pay and allo-mnces due 
or to becooe due , and con finemen t at ho.rd labor for five years. The review
ing autbority ap?roved only so much of the sentence as provides for forfei
ture of all pay and allo\·ia.nces due or to become due and confinement at hard 
labor for five years, designated the United States Penitentiary, Atlanta, 
Georgia, as the place o-f confinement, and for..-1nrded the record for action , ·~ 
nnder·.drticle of War 50tr• 

2. The evidence shows that on the evening of ~y 16, 1930 accused, 
who was in confinement at the post guard house, Fort Oglethorpe, ~eorgia, 
was seen by Garrison Prisoner Dee Galloway, Service Company,· 29th Infantry, 
and Private jam es F. :t:iller, Troop B, 6th Cavalry, other prisoners, in the 
act of committine sodOI:JY by mouth with an unidentified man -(R. 5-8). Con
cerning this act both of the eye witnesses stated, in substance, that }laving 
~reviously been told that accuned was.in a: solitary cell ~here he probably 
would corrmit sodomy, they Y/8nt to this cell and. by Ob!3erving through a. snnll 
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crack in the wall.saw accused, whose face they could clearly discern, with 
the penis of an unknovm r:ia.n in his mouth, this mn's body oeing only 
visible fran his chest to his knees (R. 5, 7). l:iller testified that it 
v,.:i.s Prisoner B3.rnett who told him ::.nd Calla1ay that accused vm.s in the cell 
(R. 7, 15); and Call~ay testified tho.the did not kno,1 _,,;ho it w.3.s that gave 
the inforr..ation, though witress thoucht the person was of about the s'..i.L1e size 
as B.'.l.rnett (R. 11). Both wit:oosses observed accused for several minutes 
duriI13 which time there was no conversation,· and each believed tl'l.?.t accused 
was cor.uni ttine the act voluntn.rily (R. 11-17, 56). .Accused, ..-,hen .'.l.s:ced, 
after the event, 1"1'1hy did he do such a thine"' replied ''to cultivate his 
voice." (R. 6, 15). 

During the course of o.n invest:iea,tion of the offense accused, after 
be in;; W'.J.rned of his ri[;hts, stated in substance that on the <lay in question, 
after being threatened and struc1c several tines, he Y1as forced by B::l.rnett, 
a fellow prisoner, to commit sodomy first by accused's nouth anl then by 
his rectum (R. 10-11). 

General Prisoner Lee lbr11ett testified th.J.t on the ni[;ht in (~1estion 
he did not tell Callo;;ay or J.:illor :rnything about accused; .md ci.id not com
mi t sodomy ,.,i th accused {R. 17-19). 

;.ccused after beinc; 8.<lvised of his ri;;hts n.s :i. nitne::;s in his orm be
h'.l.lf elected to rer.nin silent (R. lli• 

3. There h'.l.s been fonm.rded to this office ~md att::i.ched to tne record 
of trial proceedings o::Z a :Board of Ledical O~'i'icers, appointed b;r too re
viewing authority subsequent to the trial of accused, which co:1ta.in findin{;s 
that accused is now sane and WttS s:me at the tir.:e of the COL:r.1is si on of the 
offense, but that he is a constitutioml]?s;phopath (lb.rand hor.~osexu::i.l). 
".i:he Board reco1.mended his disch:l.rge under Section VIII, ~~·~1. 615-360. 

4. The evidence includinc the positive tostir.1ony of t-::o eye v;i tncsscs, 
shows that at the time a::.1d place alle~cC: accused cor.Jnittoci sodot".:,' ·.-:ith an 
unknown j,:ierson, o.s ch:l.rged, by tc1.::i~ i1:to :i.1is mouth the i,enis of the un
1cno'.vn rr.an. · 

5. The specification f'.:.!.ils to allege the :9:J.rticuhr n::mncr in v,hich 
the offense charged \'Jas cor:lllitted, but the eviuence sho,,s that it ,.,~cs com
mi tted !)er os with o. r;nn. Ho objection to tho s1:iecific.:1tion ,·,..1s mde ~.nd 
since the evidence st1p9lies the omitted facts o.s to tho r.-,anncr in \7hicb. t:i:ie 
offense ·;13.s cormi tted, tne defect in t:r.c s11ecification ti.id not injuriously 
affect accused's subst2.ntfal richts (c.1.:. 187221, Stu:n:'all; c.r:. 166139, 
Kelly). 

6. Though accused, in his statement prior to tri:11 s ,icl that it y12.s 
:Barnett ,7i th \7hom the offense of sod.or::;:; \'i.J.S comr:i tted, it f1~irly a.p_pmrs, 
on the whole record, th'.l.t the ic.entity of this person ,ns not known :1.nd vns 
not susceptible of sc:.tisf:"'c;:tory proof. It ,.-r1s, therefore, proper to ch:J.r[;e 

th'.l.t the offense \·cs CXll!mlitted ,·,ith a p::irson u11b1ovm, o.nu the court was 
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justified in so finding. The present cc.so is to be distillt.,"1.lishod fl'O.l:l c.:u. 

157842, GreenillG and c.:.r. 191369, Selusky, in wnicn the 1n1.o' of the co- · 

offender '\'T.lS pleaded but not yroved thOU[;;h in fact knOYlll• In the 1,resent 

case all knom1 facts c.s to t:ime, J.ll3.ce :.1nd persons ·,:ere 1in subst3.Iice n.l 

leged and \"Jere proved. The circu:1Sta.nce th:1t the n.1.me of the cooffonder 

was not ~moYm does not af~~ect the lq;ality of.the conviction (See c.1.:. 

19219a, Rcbstock). · 


7. The cha.rce sheet shovJS that accused enlisted. on a d::.te not sho-.m, 
· with no prior service, and t1L,t he was 30 years of Dl;C at the t hie of the 

commission of t'he offense~ 

a. T'.ae court ,ra.s. legally constituted. :no errors injurioti.sly affect

ing the subst::i.ntial rit;hts of accused were cor.:rnitted durini:; tho tri.11. ~'he 

record of trial is legally sufficient to· support the findings and sentence • 


. Confinei::ent 	in ::i. penitentiary is authorized by the 4.~nd ..-~ticle of ·,"/'a.r for 
the offense of sodomy, recognized as a.n offense of a civil nature and so 
punisha.ble by confinement in a penitentiary for more th.:ln one year by Sec
tion 910 of the Coda of the District of Columbia. 

..klvocate • 

•klvocate. 

Judge .:.dvoen.te. 
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'.Lill D3P.:.RTr.::El~ (35)
In The Office Of The Judge ,i.dvocate General 

\7ashington. 

1:111to.ry Justice 
c.11. 192409. Aug 14, 1930 

UNITED ST.ATES 	 ) P)lI:.J.IA C,wHL DIVISIOU 
J 

vs. 	 ) Trial by G.c.1:. convened at ?ort 
) Io.vis, Canal Zone, JWlo 4, 1930. 

Private J.AMES E. '.1IUiON ) .Dishonorable discharge and confine
(6665193), Company C, 14th ) ment for five (5) yea.rs. ?eniten
Infantry. 	 ) tis.ry. 

EDLDilG" by the BO,IBD OF ~VIZ.'/ 
TtmNIDLL, BtJRNS and HOOVE!t, Judge .\.dvocates 
ORIGINAL EXA:.:I1Tl..TIOlf by :3:E:m, Judge Advocate. 

1. The record of trial in the c:1se of the soldier n..,r..ed above has
been e:x:ar:1ined by the Bon-d of Review. 	 , 

2. The accused was tried upon the following charges and specifica
tions: 

Charge I: Viola.tion of the 58th Article of ·,-,a.r. 
Specification: In that Private James E. \iilson, Corrrrnny c, 

14th Infantry, did, at i'ort fuvis, Canal :::one, on or about 
.April 22, 1930, attenpt to desert the service of the United 
States, by assaulting and escaping from sentinel placed over 
him, uith the intent to rer.iain permanently absent from his 
proper station. 

Charge II: Violation of the 69th Article of \Jo.re 

Specifica.tio.n: In that Private Jar~s .;:;. Y/ilson, Cor:!pany a, 
14th Infantry, having been duly placed in co::1finen:ent in 
the 14th Infantry gunrdhouse, on or a.bout 1:a.rch 17~ 1930, 
did, at Fort Davis, Canal ~one, on or a.bout .,pril 22, 1930, 
escape fl-om said confinement before he rms set at liberty 
by proper authority~ 

Charge III: Viola.tio,1 of the 93rd ..'..rticle of ~"/ar. 

S!)ecification l: In that Private James B. ',iilson, Co~,:pn.ny C, 
14th Infantry, did, at Fort mvis, 03.na.1 .::;one, 011 or a.bout 
~"i.pril 22, 1930, with intent to do hin bodily harm, commit · 
an assault upon Private Ho'race b'ields, Co:cpany E, 14th 
Infantry, a sentinel in the ezecution of his duty, by throw
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ing a cup of hot coffee in his face. 

Specification 2: In that Private JaJ"...es E. Wilson, Company c, 
14th Infantry, did, at Fort Davis, Canal Zone, on or about 
.1\J;>ril 22, 1930, with intent to COil!ni t a felony, viz., kill, 
commit an assault upon 1st Sergeant Stanley Yikowsld., Com
pany E, 14th Infantry, by willf'lllly and feloniously shooting 
at the said 1st Sergeant l.likowski with a rifle. 

Specification 3: In that Private James E. Wilson, Coroinny C, 
14th Infantry, did, at Fort ·Da.vis, Canal Zone, on or about 
April 22, 1930, with intent to commit a felony, viz., kill, 
COil'lllit an assault upon Sergeant Thomas Y. \'"/right, Comp::i.ny 
E, 14th Infantry, by willf'lllly and feloniously shooting at 
the said Sergeant i'homas Y. Wright, with a rifle. 

Specification 4: In that Private James E. Wilson, Con!J?3.Ily 0, 
14th Infantry, did, at Fort Da.vis, Canal Zone, on or about 
Jpril 22, 1930, with intent to commit a felony, viz., kill, 
corrn::iit an assa\llt upon Private rlilliam Jeavons, Company E, 
14th Infantry, by will:f'lllly and feloniously shooting at the 
said Private William Jeavons, with a rifle. 

Specification 6: lNot Guilty). 

Re pleaded not guilty to the charges a.ud specifications ani was found 
guilty of the charges and all specific~tions except spO-cifica.tion 5, Charge 
III, of which he was found not 0 'Uilty. No evidence of previous convictions 
v,as introduced. He was sentenced to dishono~able discb.'.J.rge, forfeiture of 
all pay and allowances due or to became·due and confinement at hard labor 
for ten yea.rs. The reviewing authority approved the sentence, reduced the 
:period of confinement to five years, designated the United States Peni~ 
tentiary, ..ltlanta, Georgia, as the place of confinement, and forwarded the 
:tecord for 

. 
action 'tllld.er .Article of Uur 50½. , . · 

. 3. The evidence shows that on ~';..pril 22, 1930, while l'l"ivate 1st Class 
Horace D. Fields, Company E, 14th Infantry, was a member of the guard at 
Fort lb.vis, Canal zone, on duty as sentinel in cmrge of ~~o prisoners, of 
whom accused was one, the prisoners being at breakfast in tlle kitchen of 
Company C, 14th Infantry, accused threw a cup of hot coffee in the face of 
Fields a.nd, toGether uith the other prisoner, leaped upon Fields and tried 
to gain possession of his rifle. In the· scuffle which ensued Fields, who 
was t81:lporarily blinded by the hot coffee, dropped his rifle. About this 
time he received a blow in the f::l.ce which stunned him and when he came to 
his senses accused and the other prisoner were in the Bolivar Highway, ac
cused having possession of the rifle (R•l5, 16, 23, 24). Tho rifle wo.s 
loaded with four cartridges, three of which were in tlle magazine and one 
in the chamber {R.17). Fields started in pursuit but accused fired a shot 
"towards him'', and Fields then ran back and called the gun.rd (R• 16). 

-2

http:tllld.er
http:Comp::i.ny


(37) 

:. grou:p of soldiers, includin.:; First Sergeant Stanley l:ikowski, Sergeant 
·Thor.ms Y. ';fright, Private ';/illirun Jeavons, and Private na.nery, all of 
Co=w,.1.ny 3, 14th Infantry, having heard. the ala.ni., went in pursuit of the 
prisoners (R. 11, 26, Ex:. !;.) • After they had proceeded for some di'stance, 
and ._.,ere from 50 to 150 yards. from the prisoners (R. 1;3, 27, Pros. Ex:. A), 
accused turned a.bout and fired the rifle directly at the t.1en of the group, 
tho bullet strikin;:; nmr them. :Mikowski testified. tJ:n t it "passed close 
to my hat'' (R. 11, 12, 28, Pros. Ex:. ;.}. '. ·ra-ight testified that accused 
fired directly 11:1t us" (Pros. Ex:•.A). Just before the thot was fired Jeavons 
told Likowski to "hit the ground'' and that the prisoners were firing at him 
(R. 11, 26). .li'ter this shot the prisoners started on and men tre pursuers 
h::l.d followed for about 50 yards accused 8€ain turmd and fired, the bullet 
striking near the group(~. 26, Pros. Ex:. A). Jeavons testified with re
spect to this shot that he heard accused's companion te,11 accused to shoot 
Jeavons, and. that witness thereupon spra23g behind a building as accused· 
raised his rifle and pointed it at him, the bullet striking nearby, in front 
of Flanery (R. 26, 27), ~i.fter the second shot the prisoners passed over a 
knoll, and shortly afterr:ard \7right, at a range of 250 or 300 yards fired 
upon and r,ounded accused, who fell and was then captured along v,i th the 

· other prisoner (R. 26, Pros. Eic• .A). The entire transaction from the throw
ing o £ the coffee to the recapture of the accused occupied about fi f"teen 
minutes, and except for the t:ime ,vhen he ran to ca.11 the G\13.rd Private : 
l!~ields, the sentinel, was, during1his fifteen mirmte period, in pursuit of 
accused (R. 20). 

The accused, who was sworn as a witness in his orr-1 behalf, admitted 

his atte~pt to escape and the firing of the shots, not, he asserted, with 

the intention of hitting any one but solely for the purpose of intuiidation· 

(R. 29-30). The first .shot w:i.s "more or less by accident" (R. 30). He vro.s 

pointing the rifle at no one in pn.rticular but, "..1:3 I SW'llilg n.round, the 

rifle vrent off n.nd \'/Ont off in such n. mnner that it ,ias in no way possible 

to hit anything or any one on the surface" (R• ·30). He testified that

"The reason the second time the rifie wg,,s fired was because , 
n.fter the f'i'rst shot w.:i.s fired-n.fto1• ·~h.1.t one that went off fron 
oy ;mi11Gin;:; round-I fired the second shot because I didn't want 
tile people who \7ere behind me to actually think thn.t I v,as firing 
at them, but a.t the Sil?OO tir.lo I fired the rifle I knew t:aa.t they 
would hesitate in following me." (R. 30-31). 

~ccused testified fn.rther th~t the prisoner with him told him to.shoot, a.nl 

that both knew he r.1eant to fire in the air as they had m3.de an agree~ut 

that morning not to iajure any one (R• 3l)t that he had never beforo fired 

a rifle like the one in his possession at tho time and- that uhen he pointed 

it up in the a.ir "knEm it wasn't going to hit a.nywlere•1 (R. 3la.). 


It \7a.S shown that acoused had in 1929 nnde a. r.ia.rk at target practice 

of 303 with the rifle, a r.wrk but 2 points less tha.n the re<2Uirement for 

''expert" (Def. Ex:. A). 
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4. The· dep::,sition of Serceant ;vright as it appears in evidence as 
Zxhibit ·.;1, is not duly authentiaated in tho.t the da.y of the month on ·::hich 
it wo.s talcen and sworn to does not appmr, but since the defense partici
pated in takillG the deposition by submittin;; cross interrosatories, and at 
the trial stated that it had no objection to its introuuction in evidence, 
it oust be assumed that th.ere v1as o. v.civer of the defect ~nd of any pos
sible objection on account of it lP~u-. 119,.1.I.U.1:. l. 

· 5. The evidence shows th.lt ti.t tho tir.1e o.nd place alleged in tho S::,,eoi
fications under Ch:l.rges I and II, .:.md Specification 1, Ch:l.rge III, accused 
and another prisoner, Y1hile in confiner.1ent and under the ch'.:l.rf;e of .li'ield.s, 
the sentinel, a.ssaul ted iields by ti:u-owil'IG hot coffee in his face, and. in 
the con:Nsion and struggle which follo..-.ed, ca,1:ncd possession of tho senti
nel's rifle, clrove him back teinI)orarily by fir inc in his direction, and · 
ran a.way. im ir.mlediate and close pur:.uit follo\·.red, and as o.llesed in 
Speoifications 2, 3, and. 4, Charge III, accm;od, in the course of this pur
suit, assaulted the pursuers, i11clud.ing tri'ltowski; rlricht a11d. ·Jeavons, by 
firing at theo with the rifle. The firill;$ caused the pursuers to taY.e cover 
at tir.i.es and. it fairly appen.rs thc..t accused ma.y h:we been .out of uight of 
some of his pursuers mor.ientn.rily, for he passed 1JVer o. laloll rm<l hn.d e:1ined 
not less tlun a hlm:lrod yards in distance r1hen sto)?l,ed by Y,'.riGht•a shot, ru1d 
captured•. 

Froo these facts there can be no doubt o! o.ccunecl.'s intent to desert. 
His conduct in assaulting the s011tinel ~nd i.n ruiminG, n.vm.y, w•.s, um.er the 
circum'l to.noes, clea.rly '.J.n overt act Y1i thin the hw of a tteinI)ts. The ev1
ctence is lec:i.lly sufficient to support the findi.ngs of' cuilty of an atter:u?t 
to desert, 1n violation of the 58th .u-ticle. oi' Wo.r, ti.s found under Ch:~Ge 
I and its t~eoification. 

In tho opinion of the Bo::1.;rd of Rovicr,,, the evidence uoes not, nonever, 
sh0\7 a cor.ipleted escape, as found. under Chnrge ll o.rn;l its syecificn.Uon. 
'l'ho follov,i.113 lanu'""Ul:l.Ge of the Bo2..rd in its holding in the similar c[l.se of 
li1llerick {C.tl. 169745), is appropriate here: 

"there was an immediate pursuit resultin;; in the ap:prehension 
of o.ccusbd before the lapse of any considera,blo period ot 
time. '1/hile it nay be im1)1ied :tronl the evidence tmt o.c~seq 
was mo1::entar ily lost to the s iGht of llis pursuers, there is 
nothing to i.ndicate that his wher8,1bouts was unknown or tlmt 
the pursuit was in any manner shaken off! O:ri. the contrary, it 
ap~oo.rs that the pursuers quickly und effectively placed them~ 
selves in such position that accused's ~venues Qf escape wer~ 
cut off and that such temporary concealment as accuseq pie..y ,hn.v~ 
gained d.id not serve to deceive his pursuers or interfere· with 
their zsuccessful ~lan for hh ap11rehe11s ion." · · · · · - - · 

~Ugh there was not, under the circumstances, an esca1X3 in this case ~1th
.ii\ the dQfini t ion. of that offense as 1t ap:9ears 111 paragrar~ 1391>, Cl f the 

· Jla,mial fO-:r:' Courts-llirt!al, the eyidence shows r1h'.:l.t runounts to a.n 6v!3rt net 
.. ,, I 
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in t'artherance of.au Wlquestioned purpose to escape, and, therefore, an 

attempt to escape, a lesser offense incluied in esca1)~, punisluble 'Under 

the 96th Article of war • 


.As to the assault alleged in Specification 1, Ch::i.rge III, the circum
stances surrOWlding and following it, together with the nature of the r,ieans 
employed a.nd the fact that Fields was temporarily blinded, sufficiently 

• 	 show that the hot coffee was throrm with intent to do bodily mrm, as 
charged and as ~o'lllld by the court. 

With :i,espect to the assaults alleged in Specifications 2, 3 and 4, Clnrge 
III, accused testified, in effect, that he did not ~im at or fire upon the 
persona named in the spec_ifications, but fired the rifle for the pui.-pose 
of intimidation and not intending that tho bullets should strike the pur
suers. The evidence shows, however, that the shots \7ere fired by accused 
while facing his :pursuers and while tr...ey \'Jere rel.:l.tively near him, and trJAt 
the bUllets struck in the irmr~di.3.te vicinity of the pursuers. These, to
gether with the other circumst;i.nces in evidence were sufficient to justify 
the courti.n finding tha.t the shots were in fact fired·at l.:ikowsld, 'ilriGht 
and Jeavons with intent to injure or-kill them. In view of the nature of 
the weapon used, a service rifle, :ind the circumstances under y;hich the . 
shots were fired the intent feloniously to kill must be inferred. Y.l.'.ld the 
shots struck and killed any of the victims of the ass:1ul ts, murder v,ould, 
no doubt, Juve been the result. The evidence is legally sufficient to sup

• port the findings of guilty. These specifications o.re, perhaps defective, 

in.:smuch as each alle,ges an .:.ssa:ul t with intent to corr.mi t a"felony, ·viz., 

kill", withwt alleging the degree of the unlawful homicici.e intended, that 

1s wuetller murder or voluntary tnnslaughter. R0'.'1ever, no objection was 

made to the specificatfons, they were clearly sufficient to ap:pris_e accused 

that it was intended to ch'.l.rge ~ss:iu.lts with intent to nmrder, and the evi

dence shows that such intent existed. This being tho case the defect, if 

such it was, was imr.sterial and wa~ cured by the proof• These three speoi

·•fications 	allege offenses arising out of the same transaction and resulting 

from ·the sa.r.'18 tv,o shots. It fairly appears, however, that a a.istinct and 

separate assault was committed as to each rran.fired upon, for the evidence 

indicates tba. t the shots v,ere fired by accused at his pursuers as a group 

and with the purpose of striking any one of them. . 


. 6. The charge sheet shows that accused enlisted December 29, 1928 Y1itb 
approximately three years ~rior service and that he was 26 years and 4 
months of age at the t:ime of tbe coJ:!Illission of his offenses. 

7• For the reasons he~ein..~bove stated the Bom-d of Review holds the 
record o :r trial legally sufficient to s'tlp:port the finciings of go.il ty of 
Charge I and its specification and of Ch:lrge III and srecific.:i.tions 1, 2, 
3 and 4 thereunder, and the sentence; but legally sufficient to S'll:pport 
only so :much of the findings of guilty of Charge II and its specification 
as involves findings of g-uilty of attempting, at the time and pb.ce al 
leged,· to escape from confineoent before set at liberty by proper authority, 
in violation of the 96th .tirticle of w::u:. Confinement in r.i. :penitent~ary 
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1s authorized by the 42nd .;,,rticle of Wa.r for the offeI1Ses 'or felonious 
assault alleged .in specifications 2, 3 and 4, Charge III, recognized as 
offenses of~ civil nature and so punishable by confinement for more tmn 
one year by Section 276 of the Federal Penal Code. 

__7t__.....Jl_.t_~______.J\l<lge .~dvoca.te. 

~~ Judge Advoc:1.te. 

l~Judge .Advocate. 
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l!ili ta.ry Justice 

c.~. 192409. · 1st Ind. 


AUG 141930 
V/a.r Department, J • .A.G.o., - To the Coinmandil'lt;; General, 
Pana.ma. Oa.nal Division, ~'ort ,\nndor, Ca.mi ·~one. 

1. In the case of Private -James E. "i/ilson (6685193), 9omp:i.ny o, 14th 
Infantry (c.1.1. No• 192409), I concur in· the foregoing holding of the Bo3.rd 
of Review and for the reasons tmrein stated recollll:lend that only so much 
.of the findings of gu111;y of Ch'.lree II and its specification a.s involves 
findings of guilty of attet'lpting, ~t the time and place alleged, to escape 
from confinement before set at liberty by proper autho~ity, in violation of 
the 96th .,\rticle of 'Jar, be approved. Under the provisions of k.rticle ot 
Uar so¼, you will then h~vc authority to order the e=eoution of the 
sentence. · 

2. \'/hen copies of t}J.e published order in this case are forwar~~d to 
this office, together wi t:;.1 the record of trial which is. rot~rned here,171th, 
they should be accanpa.nied by the foregoing holding and this indorsement. 
The file number of the record of this c.:.se in this o ff'ice is 192409. ior 
convenience of reference and to facilitate attaching copies of the published 
order to the record in this case, please place th'lt number in brackets at · 
the end of the published order, as follows: 

1J •.,,.G.o. :rro. 192409). i~E.,,.. l~eg~r, 
t<?.jor General, 

1 lnol.-record of trial. The Judge Advocate General. 
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1:1-!Ji DEP.i.Um,'.E?iT 
In The Office Of The Judge Advocate General 

i7a.shington. 

JU11tary Justice SEP 3o1930 
c..11. 192790. 

'ON I TED STATES ) HA.Wl..ILUT DIVISION 
) 

VS• ) Tria.l by G.C.M. convened at 
) Schofield .B'U"ra.cks, T.H., July 

Privates HA.Rm' ross (6812706) ) 25 and August 8, 1930. Dis
a.nd JOmr G. WRIT.AKER ( 6373131), ) honorable discharge, suspended
both of 31st Hospital Company, ) and continenent for three (3) 
11th Medical Regiment. ) years in case of Ross. Dishon

) orable discharge, suspended, and 
) confinement for five (5) yea.rs :in 
) case of i'lhitaker. Disciplinary
) lb.rra.cks. 

ImVIEW by the BOARD OF REV'IE','/
:McNEIL, CLINE and HOOVER, JUdge Mvoca.tes 

0RI(}IliAL EX!il!IN.i.TION by DH!SL!ORE, Judge .Advocate. 

1. Accused PrivatesJohn H. ¥/hitaker and Harry Ross, both of 
31st Hospital Company, 11th Medical Regiment, were jointly tried 
on the followi?l3 charge and 1pecificat1ons: 

ORIGINAL CHAmEi Violation of the 93rd .tlrticle of War• 

Specification 1: In that Private John G• Whitaker, 31st 
Hos~ital Company, 11th Medical Regiment, and Private 
H..u-ry Ross, 31st Hospital Company, 11th ~edica.l Reg1
nent, acting jointly and in pursuance of a common in
tent, did, at Honolulu, T.R., on or about :May 7, 1930, 
'lllllawi'Ully enter the dwelling of l:r• (l"aylord P. \'/ilcox, 
2535 Iil\laml. Avenue, Honolulu, T.H., with intent to 
COmflit a criminal offense, to wit, b.rceny tmreine 

Specification 2: In that Private John G. i°Jhitaker, 31st 
Hospital Company, 11th lledical Regiment, and Private 

;· Harry Ross, 3ls t llospital co~a.ny, 11th ?.i.edical Regi
ment, acting jointly, and in pursuance of a cor.n:,on 

,intent, did, at Honolulu, T.H., on or about ?Jay 7, 
1930, feloniously take, steal, anu ca,rry a.way, one (1) 
silver cigarette case, value about fifty (~50.00) 

-;i.
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dollars, and one (1) platinum wrist watch, '!Ealue 

three l:mndred ($300.00) dollars, total value about 

t}lree lmndred anci fitt7 ($360.00) dollars, the 

property of 11rs. Gaylord p. Wilcox, 2535 mmanu 

.A.venue, Honolulu, T.H. · 


~ecification 3s In tln t Private John G. Wh1 taker, 31st 
' Hospital Company, 11th JJ:e41oai Regiment; and Private 

Har17 :Ross, 31st Hospital Company, 11th Medical Regi
ment, acting Jointly,and in-pursuance of a COJIIDOn 
intent, did, at llonolulu, T.H., on or about.lla.7·7, 
19ZO, feloniously take, steal, and carry away, one (1) 
platinmn diamond ladies Gruen wrist wa.toh No• 1,ae02 
c.s. 10681, 17 Jewel, 73 diamonds, value three thottsand 
($3000.00) dollars; one (1) platinum diamond bracelet 
with forty. (40) diamonds, single row, nexible, value 
one thousand five lmndred ($1500.00J dollars; one llJ 
pl.atinum animl.1 bracelet ox blood pig charm with e igh
teen (18) diamond figure thirteen ( 13) cha.rm w1th 
fourteen (14) diamonds, one (1) rabbit ruby eyes 
fifteen (15) diamonds, one ea.t twenty (20) diamonds, 
one (1) horse ruby eyes fifteen (15) diamonds, value 
four hUndred ($4()0.00) dollars; one (1) star sapphire 
ring surrounded by forty ~ia.monds. set in platinmn, 
value four hundred and thirtrfive ($435.00) dollars; 
one (1) gold and platinum ring with three pearls sur
rounded by tnenty diamonds, value three lmndred ($300.00) 
dollar1; one (1) platinum sapphire ring, value two hU.n
dred ($200.qo) dollars; one (1) platinum diamond neck
lace with t\1entrseven (27) diamonds, value about one 
thousand two lmndred and fifty ($1250:oo) dollars; one 
(1) gold and platinum pearl and diamond brooch, val~e 
about two hundred ($200.00) dollars; one pearl neok
laoe with pearl and .diamond pendant set in platimm 
and gold, value about seven hundred and fifty ($760.0CI 

· dollars; one (1) platinum wrist wa.tch set with four . 
(4) diamonds, value t710 hundred and fifty ($250.00) 
dollars; 'one (1) gold class r1:ag "Hitohcook Military 
Academy, clas1 1927", value forty ($4().00) dollars; 
one (1) gold seal ri?Jg, crovm crest agate stone, value 
thirtr-five ($35.00) dollars; one (1) gold and onyx' 
man's ring, v~lue thirty-five ($35.oo) dollars, one 
(1) silver and o~ man'• ring crest burati?lg star 
two crosa battleaxe, value twent7 ($20.00) dollars; 
·one' (1) gold seal ri?Jg, bloodstone with creat, value 

. thirtrfiTe ($35.oo) dollars; one· (1) pbtimm wedding 
ri?lg, embossed, value fift7 ($60.00) dollars; one (1) 
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gold setting, -ya.lue five C.:,:5.00) dollars; one (1) 
pair imitation pearl earrings, value two. dollars 
(02.50) and fifty cents; one (1) pearl and gold 
clasp, value twenty-five {~:~5.QO) dollars; one (1) 
novelt? bar pin three (3) horses, 14K, value ti.venty
five (~5.00) dollars; one (1) frat pin engraved on 
back "Christian L. Ecklon'', l.T 1 29, value tv,enty
five (¢25.00) dollars; one (1) frat pin, Phi Kappa 
Alpha, value seventy-five ($75.00) dollars; one (1) 
frat ·pin with safety guard, 14K, value one hundred 
(0100.00) dollars; one (1) go~d plated and laquer 
jewel box, value fifty (050.00) dollars; one (1) 
agate and gold jewel box 1 inch square, value ten 
(010.00) dollars; one (1) change purse containing 
one (1) nickle and ten (10) pennies, value sixty
five (0<).65) cents; total value about eight thousand 
eight hundred eighteen dollars (08818.15) and fifteen 
cents, the property of ~iss Alice \71lcox:, 2535 Nuuanu 
Avenue, Honolulu, T.H. 

Specification 4: In that Private John G. \7hitaker, 31st 
Hospital Company, 11th l.ledical Regiment, and Private 
Harry Ross, 31st ~iospital Company, 11th Medical Regi
ment, acti~ jointly, and in pursuance of a common 
intent, did,at Honolulu, T.H., on or about :r.:a.y 7, 
1930, feloniously take, steal, and ca.rr~ away, one (1) 
Luz Swiss ma.ke silver wrist stop watch with leather 
strap, value sixty ($60.00) dollars; three (3) pairs 
of shoes, value thirty-five ($35.00) dollars; two (2) 
:pairs of waite flannel trousers, value forty ($40.00f 
dollars; one (1) black suit, value eighty-five (¢85.00) 
dollars; two (2) light grey woolen suits, value one 
lmndred and fifty ($150.00) dollars; tiree (3) dress 
shirts, value four dollars ($4.50) am fifty cents; 
four (4) undershirts, value two (~•00) dollars; seven 
(7) pairs of drawers, value fourteen ($14•00) dollars; 
twenty-three (23) neclrties, value tll:ir ty-four dollars 
($34.50) and fifty cents; four (4) pairs of silk socks, 
value three (03.00) dollars; six (6) handkerchiefs, 
value one (01.00) dollar; one grey cap, value two 
dollars (02.50) and fifty cents; one (1) black suit 
case, value fifteen ($15.00) dollars; total value about 
f'our hundred and forty-six (C446.50) dollars and fifty· 
oent1, the property of l!r• Albert Wilcox, 2535 :Nuua.m 
Avenue, Honolulu,~.& 

and accused John G. \Vhitaker.was tried on the following Additional 
Charges and specifications: 

• -3' 
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.:J)DI T IOlt'J. ClL'JUES: 

CHAIGE I: Violation of the '58th ,:i.rticle oi :1o.r. lHot Guilty). 

C!LlEGE II: Violation o.f the 69th .:.rticle of 1hr. 

Specification: In that Private John G.· ',/hitakBr, ::;1st 
Hospital Company, 11th 1:edical RC:[;iment, Schofield 
Jnrracks, T.H., having been duly placed in confiu0ment 
in the Prison Ward, Station Hospital, Schofield Bar
racks, T.H., on or about liay 10, 1930, cl.id, at Scho
.field lnrrao'kB, ~.H., on or about 4.00 •••11., July 16, 
1930, esoape fran said confinement before he ,1as set 
at liberty by }?roper authority. 

Each accused pleaded not guilty to the Original Charge and its 

Speoifications. VfuitakBr pleaded not g\lilty to .udditional Charee 

l andJ. ts S~cification, and guilty to Additional Charge II and 

its Speo1ficat.ion. Whitaker was found not 6,iilty of ...cl.di tiona.l 

Ch::l.rge I and its Specification and guilty of ~dditiona.l Charge II 

and i ta Specification, and each ms £ound t;"llilty of too. remaining 

charges a.nd specifications e:ccept as to Specification 3 of the 

Original Charge, of which each was found guilty ' 


"except tm words and figures 'forty (~.00) dollars' 
following ·the worda and figures •one (l) gold class . 
ring, Hitohoook Military .tl.cademy, class 1927,' sub
stituting therefor the words and figures 'five ($5•00) 

.	dollars•; ana except the words and figures •fifty 
($50.00) dollarsi• following the words and figures •one 
(l) platinum wedding ring, embossed,' substituting there
for the words and figures •two dollars (~.oo) anci t'tf'ty 
cents•; ·and excepting the WOl"ds and figures 'total valuo 
about .eight thousand ei0ht hnndred eighteen dollars 
(¢8818.15) and fifteen cents', substi,tutirig therefor the 
words and figures 'total value about eight. thousand 
seven hlmdred thirty-five dollal"s (¢8735.65) and sixty
five cents•; of the excepted words and figures IDT 
GUILTY, of the S'llbstituted words and fignres GUILTY." 

Evidence of one previous conviction of Whi takel" by s\lll1lllary crurt 
martial tor being drllnk and disol"del"ly and one previous conviction 
ot Boss by special court-mrtial for absence without leave and breach 
of arrest, was introduced. Each accused was sentenced to dishonor
able discharge, forfeiture of all -pay and allow3.nces due or to be
come due and confinement at hard labor, i'fui taker for 12 years and 
:Ross fol" 3 yea.rs. The reviewiDt; authority approved the sentences, 
reduced the per ioci of confinement in Whitaker• s case to 5 years, 
wspended the ~ishonorable dischal"ge in each c3.se, and designated 
the Pacific Brn.nch, United States Disciplinary .Barracks, L.lcatraz, 

-~ 
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California, as the place of confinoment. The sentences v,ere pub
lished in General Court""ilart'ia.l Order no. 77, Hoo.dquarters 
H9.waiian Division, .1.ut,'Ust 23, 1930. 

2. The evidence shows that tho two a.caused were absent with
out leave from their organization on ~ay 7, 1930 (R. 13). ..:l.t. · 
about 1.15 P.M. on 1:::i.y 7th 1:.r. Gaylor p. Wilcox left his residence 
at 2535 Nuuanu Avenue, Honolulu, T.H. and noticed at tho time tlut 
two r.ien were sitting on a stone wall directly across the street 
from the entrance to the house (R. 15). \'/ilcox and his wife re
turned to the house at about" 5.30 P.k., noted tln t· "things had 
been ransacked" and discovered that there were missing from the 
house (R. 16) 

.f,..rticle 

a silver cigarette case oso.oo 
a platinum wrist watch 300.00 

property of :r.rrs. Gaylo·r P. \7ilco:x: (R. 26) (Specification 2, Origi
nal Charge) : 

Article 	 Value 

a diamond and platinum wrist 
watch_ . 03000.00 
a platinum and diamon_d 
bracelet 1500.00 
a platinum aniJIU:!,l bracelet 400.00 
a star sap]?hire rin;; with 
diamonds . 435.00 
a. gold and platinum ring with 
pearls a.nu diamonds 300.00 
a platinun: sapphire ring 200.00 
a pL~tinum necklace with 
diamonds 1250.00 
a gold and platinum diamond 
.brooch 	 200.00 
a pearl necklace with 
pearl and diamond in platinum 750.00 
a. platinum wrist watch goo.oo (R. 16, 26, 27) 
a gold class ring 5.00 (R. 2,) 
a. gold se:al ring 	 ' 35.00 
a. gold a.nd onyx nnn' s rit1g 35.00 
a silver ring ·20.00 
a gold seal ring 35.00 
a wedding ri?lg 2.00· 

,.a gold setting 5.00 
a pair ot imitation 1,ea.rl ear 
rings 	 2.50 
a pearl and gold clasp 25.00 
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a novelty bar pin tj25.00 

a fraternity pin 25.00 

a fraternity pin 75.oo 

a fraternity pin with 

safety guard 100.00 

a gold 3.!ld ln.cquer jewel box 50.00 

an a.gate and gold jewel box 10.00 

a snnll :purse .50 

conto.inin~ a small amount of 

money, 


all the property of l!iss ~ioe Wilcox (R• 16, 26 and 27) (Speci
fication 3, Origina.l Charge), and 

.l,rticle Value 

3 pairs of shoes 035.00 

2 P<~irs of flannel pants 40.00 

a. black suit e5.oo 

2 eray woolen suits 150.00 

3 d:ress shirts 4.50 

4 undershirts 2.00 

7 underdra.wers l4e00 

23 neckties 34.50 

4 pairs of silk sook:s 3.00 

6 hand.kerchiefs 1.00 

1 gray cap 2.50 

a. bla.cli: suitease 15.00 

the property of Albert Wilcox (R. 2:!,) (Speoifica.tion 4, Original 
Charge). 

l!ost of the je.'lelry had been ta.li:en frC4!1 l!iss .Alice '.Jilcox•s bed 
room and the clothes Ind been t'.3.ken from iilbert Vilcox•s room 
(R• 17). Mr• Gaylord P. \1ilcox testified to the values of the 
articles as above set forth, stating that he had rersonal knowl
edge of sore of the values but that tho values of most of the 
things as given had been ta.ken from appraisals by an insurance 
com:pany (R. 24, 25). On llay 6th accused left two suit cases in 
a restaurant in Honolulu (R. 39). Dlring the day the tTio were 
apprehended in a pallm shop in Honolulu while ·showing a. clerk.a 
platiwm watch (R. 33). After accused had been taken to the 
police station the police 't'1ent to the restaurant a.nd obtained the 
suit cases which contained nnich of the stolen jewelry and cloth
ing lR• 32, 34). later on the sar.-e day Wilcox saw accused at the 
police station ~nd·there identified all of the stolen articles. 
~~t that time each of the- men was wearing a pair of the stolen 
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shoes. In \'/ilcox•s presence 'llhita.ker stated that all of 1he ar

ticles described bad been t[l.ken from iiilcox's hoUJ e (R. 17}. 

· · . 0!l0h ' · 


Still later on the day of' !la.y 8th'(acoused made a se:r;nrate 
statement to police officers at Honolulu ·to the effect tm t the 
t,vo accused had entered the hots e together and had ta.ken o. • 
quantity of' jewelry and clo.thillg therefrom (R• 40-43, 4H&i •· 
\"/hi taker stated that they entered the house at a.bout 11.30 AJJ. 
on !1.ay 7th (R• 40), and .Ross stated tha. t they entered during the 
afternoon (n. 46). Whitaker stated that he did not believe that 
:Ross .would have entered the house if he (\1hitakerJ ''had not started 

. i t 1
• (R• 41) , and that 11I picked it all myself-Ross did not have 

anyJ;hing to do with the picking of the stuff" (.JJ. 41). He further 
stated that.plans to enter the hoUJe had been made while the two 
were walkillG about tho streets (R. 42) and that thoy happened to 
be sitting across fran \7iloox's hoµse when the latter left (:R.43)• 
Ross stated th.3.t "both of' us schemed" on entering the house (R. 
47) and that ''we both picked" up the_ jewelry (R. 46). fJhita.ker 

stated that he had been smoking opium (R. 42-43) and Ross st!l.ted 

that the t,.-,o had been drinking 11pura.goric'' and that both ln d 

smoked ''ma.rrio.nna.11 (R. 48). .,;, pol:io.e officer testi:fled thl. t- the 

statements of accused -were voluntary and that no force, duress, 

threats or promises were used to induce them (R. 39, 34) • .After 


.the 	confessions to the civil police had been nnde each accused, 
on the same day, after having been warned that they need .no't make 
statements and that \1hatever they '!!lieht say could be used a.ga.1nst 
them, m3d.e a. saga.rate statement to an officer of' the iirmy (R. 52, 
60). Those statements were similar in substance to those pre
viously made to the civil police. lilno1lg other things accused re
iterated their addiction to the use ot.opitml and stated that prior 
to en taring the building they had been drinking paregoric (:n~ 54
57, 61-64). · 

.. 
Major lli.rl D. O,linnell, Medical Corps, testified that on l!a.y. · 

10, 1930, \'Jb.i talmr was admitted to the Tripler General Hospital 
and that on this occasion witness examined him to determine the 
possipility of drug add.1ction (R. 94). Witmss ,found no evidence 
that \'Jb.i ta.leer was under the influence of opi\l?ll or was a confirmed 
opi\Jm user (R. 95). · Witmss testified. tln t paregoric contains 
a small amount of' opium and that if used in sufficient quantity 
by a drug addict "would steady him if ·nervous." If used by a 
normal person the only effect would be to make him somewhat drow
sy .(R. 95, 96). Ho also .testified that the drug •tmaria.nna" 
(ma.rilmana.J usually produces for a time "a feelino of hilarity 
somewhat like alcohol" followed by sleep. for a few hours, after 
which the effects disappear, but that some.few individuals are 
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affected with 11;1 SOl't of r:r:i.ilin. anti vnnt to sr.ush thin.:;s in 
t;encr'll :1.11~: ·,ct li1co wilu r.:cn; then i;o to sleep." (R. 96) • 
.. itncss 1lso te:stifio<.i tln t opium cont..'.l.ins :.:i, cert'.iin ::mount 
of r.:or ...>hine and th:i t the snokint; of it proc..uces sor,e of the 
effects of morphine (il. 99). One who is ,1. habitt1:1l user of 
o:9ium would l_;et e::dtcd and nervons and be subject to vomitin&, 
stor.nch .:nins, nose bleadin;; :md diarrhc'.l if de2rived of it for 
a cons ider::i.ble _period.. ·1/hi t.:1kc:~ lucl exhibited 11one of these 
s~nnptoms \'1hilc be in.~ obsorved in the hospital (:a. 100) • 

Socot1d X.ieutcn:m1. I,.Q8 l:cCom:Ls, 21st Infantry, testified 
tha,t he sm·, both nee.used t·No or three hours after their a.rres t 
by the civil police 0.1 1.:~y 8th .rnci. th:-J.t at this time they ap
peared to bo sober anu 1iorr.ul mentally (R. 102). (Original 
Uhar[;e and its Specifications). 

Tho evidence further shows tm t 11hi taker was confired in 
the prison ward of the station hospital at Schofield .Ihrracks 
on July 15, 1930 :J.Ud th::i.t during the ni~ht of July 15-16 ef
feotetl his (lSC::i.po from the ward, apparently by passing thro11gh a 
urok:en scroen on a :porch (H. 07-69). The wardrnaster testified 
that accused w::i.s !)resent at midni.ght but hl.d-disappeared at about 
6.00 o'clock 011 the foll0\·1L1b norning (R• 68). ·,/hi taker was ap
prehended by a civil .:iolice offker at "';/a.hiawa co'tlrt house", 
late on the night of July 16th (R. 70-"/3). (.Additional Ghar.;e II 
and its Specification). 

3. Staff Sergeant Roy L • .Ihchus, 11th l'.edica.l Regiment, tes
tified that he had observed \'/hitaker to sone extent for a :period 
of seven or eight months anu that in so f'.lr as ,,itness lmew ·,/hita
ker had been honest and had borne a reputation of honesty (R. 74). 
iJorporal Frank N. Smith, 31st Hosp ital Jonp,__-:i,ny, testified tmt 
he had 1movm 1/hitaker for about four or five months and. that the 
1·e:puta.tion of both ~Jhitaker and Ross ·with respect to honesty uas 
good (R. 79) • 

Private Ernest ii. GUnnoe, 31st Hospital Gompany, testified 
that ho ,7a.s Y1i th the two accused in Honolulu on 1Jay 3, 1930 and 
that at that time they drank 11oke and beer" (B. 82). \iitness left 
them on 1:ay 4th and at that time accused had consumed six or eight 
bottles of pare~oric (R. 80). ·,ihen witness left .them "they a.oted 
foolish lilre they didn't ~are wlnt they s~id or did". (R. 82) • 
.1.nother soldier testified tha. t he saw ','/hitaker in Honolulu on 
''JUne'' 3rd 1nd that the b.tter "d.id.n't a.ct ),.ike hir.:.seli"' (R. 86). 

4. The evidence, inclncline the confessions of accused, shows 
that at the time and place alleged in the specifications under 
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the original ch::.l.rge, th~ tv10 accuced togother entered the dwell
ing house of l!r• GayloiuP. \7ilcox ancl that while trerein they took 
:md carried a,70.y the articles described in s:recifications 2, 3 ani 
4, of the approxirxl.te values foun:l by .the court, tlD property of 
the persons alleged. The circur:istances 'lea.ve no doubt that the 
entry wc1.s JDQ.de with intent to steal. The essential elements of 
the offenses of housebreaking :ind larceny n.re f'Ully established. 
Since the tald:rJG of the various articles described in Specifica
tions 2, 3 and 4 amounted subst~ntially to but one transaction 
the l:.irceny should have been charged in a single specification 
(fur. 149g, l:.C.li.). 

The evia.ence,to.;ether with the pleas of guilty, also shows 
that at the time and place alleged in. +,he Specification, addition
al Charge II, Whitaker escaped fran confinement as charged. 

5. The charge sheet shows tm t \'/hitaker is 25 years of age 
and that he enlisted llovember 6, 1929 without prior service; 3.lld 
that Ross is 19 ;'yea.rs of age and that ha enlisted .,:'Jl.;.,"'USt 27, 1929 
without prior service. At the trial Ross stated to the cO\rt tla t 
his correct abe was 17 years (R. 105). 

6. The court was legally constituted. No errors injurious
ly affecting the substantial rights of accused were committed chr
ing tm trial• The record of trial is lesally sufficient to 
support the findings and sentences. 

/ff!J!~ 
~----;..=.,--......~-+------·_·.__Judge Mvmate. 

http:approxirxl.te




(.53) 


WAR DEPART11ENT 

In the Office of The Judge Advocate General 


Ws.shington, D. c. 


l::i.lita.ry Justice 
C. 1I. 192823 SEP 23 1930 

UNITED STATES ) SIXTH CORPS AREA. 
) 

vs. ) Trial by G.c.:r.r., convened at 
) Jefferson :Barracks, 1Iissour1, 

Private CHARLES C.· RAWLIKS) August 9, 1930. Dishonorable 
(6802049), Company G, 6th l discharge and confinement for 
Infa.nt:ry. five (5) years. Disciplinary 

) :Barracks. 

REVIEW by the BOA.ru) OF REVHW 
Mc.t,lEIL, CLil;E a.nd HOOVER, Judge Advocates. 

ORIGINAL EXA:.IIllA.TIOlI by DINS1iCRE, Judge Advocate. 

1. The accused was tried upon the fo~lowing charges and 
specifications: 

I 

CHARGE I: Violation of the 58th Article ot l'ar.,, 

Specification: In that Private Charles C. :Bawlina, 
CompMy G,- 6th-Infantry, did at Jefferson Bar
racks, llis souri, on or about the 3rd day of ~, 
1930, desert the service of the United Sta.tea 
and did remain a.baent in desertion until he was. 
apprehended at St. Louis, liissouri, on or about 
the 7th day of July-, 1930. 

CHARGE II: Violation of the 93rd Article of W"ar. 

Specification: In that Private Charles C. :Bawlina, 
Compe.ey- G, 6th Infantry, did a.t St. Louis, 
Mi.Houri, on or about ~ 7, 1930, felonioualy
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' take, steal e.nd. carry away one Buick automobil~, 
eeda.n, model 1926, value a.bout Five Hundred Dol
lars ($500.00), the property of Mr. Cha.rles M:. 
Stews.rt, 2606 St. Vincent Ave., St. Louis, Mis
souri. 

Accused pleaded not gu.ilty to, e.nd wa.s·found guilty of, the 
charges e.nd specifications. No evidence of previous convic
tions was introduced. He was sentenced to dishonorable dis
charge, forfeiture of all pay e.nd allowances due or to become 
due, and confineme:x+t at ha.rd labor for five yea.rs. The review
ing authority approved the sentence, desi$Il&ted the Atla.ntio 
Branch, United Sta.tea Disciplinary Barracks, Governors Island, 
Un York, a.s the place of confinement, a.nd forwa.rded the record 
for action under Article or Wa.r 50½. 

2. The evidence shows that accused absented himself with
out lea.ve from his organization, Compa.tcy" G, 6th Infa.ntry, at Jef
ferson Ba.rrs.cks, ~ssouri, on M.a.y 3, 1930 (Ex. l). About April 
15, 1930, a complaint tha.t s.ccused had failed to make monthly 
payments on the purchase f'ran a civilia.n concern of a.n overcoat 
ha.d been ma.de to accused's compa.ey commander, &nd tha.t officer · 
talked to accused about the debt, whereupon the la.tter promised 
to· resume payments on M.ay 1st (R. 7). About .A.pril 26, 1930, a.o
cused had been required to take special inatruction in rolling 
his pack, whereupon he had become somewhat angered and had atated 
to a noncommissioned officer that "This is the last God-damn time 
I'll roll a pa.ck" a.nd that he intended to go away (R. 9,10). 

. \ 

At sometime during his absence accUS'8d secured employ
ment at the Chase Hotel in St. Louia, ::.lissouri· (R. ll,30). Dur
ing the day of July 7, 1930, he telephoned to Private Milan 
Church of his compa.tcy", end Church as a result went to a room oc
cupied by accused in St. Louis. At about 5 P.::.:. that day accused 
went to work at the hotel 'but at a.bout 11 P.rl. or midnight met 
Church·on the street (R. 11), the two having planned to "go see a 
girl on Pa.rk Avenue'.' (R. 12). They walke'\ together for about a 
block(R. 11) whereupon accused told Church to wa.it for him on 'the 
street corner, said no more, end left. Church continued walking 
along the street and very shortly thereafter accused drove up in 
a ~ck sedan automobile (R. 12}. This automobile was the prop
erty of 1!r. Charles M. Stewart a.nd was of' the value of about 
~ .
'ii'500. Stews.rt had left the ca.r parked in front of his residence 
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at 2606 St. Vincent Avenue, at a.bout 10:30 that night. He did 

not miss it until the police notified him a.bout l or 2 o'clock 

on the following morning that it was at the police station (R. 

19,20). When accused drove up in the car, Church entered it 

e.nd accused 


"turned left off Jefferson and went a.round three 
sides of one block, across Jefferson avenue 
age.in &nd went one block e.nd turned left again 
and went a.bout fifty feet e.nd the detectives 
blew the siren on their car a.nd he stopped the 
car a.nd jumped out while it was still goillg." 
(R. 12,13.). 

In driving the oar accused reached "a pretty good rate of speed". 
(R. 13). Ghurch saw the police ca.r following and asked accused 
if he had stolen the automobile, but accused did not make s:ny 
reply(R. 17,18). At the time accused jumped from the ca.r it was 
going at a speed of a.bout 15 miles an hour. He ra.n between some 
houses a.nd we.a not 9€a.in seen in the vicinity. The police car 
ran alongside, whereupon Church stopped the :Buick (R. 13,23). 
The police officer who pursued accused and Church testified that 
he saw Church enter the :Buick oar hurriedly s.nd that this a.roused 
his suspicion a.nd ca.used him to follow; that as he followed, the 
:Buick ca.r gained speed cont inua.lly until it; pulled over to the 
curb and stopped. This witness did not see accused leave the 
ce.r (R. 22,23). Church was placed in arrest e.nd taken to the 
police station (R. 14,24). There he told where accused roomed 
a.nd the police officers went to the address given, e.nd found ac
cused in bed. Accused gave his name correctly but at first de
nied knowledge of the automobile episode (R. 24). Later, how
~~~r! ~2!. the way to the police station, he stated that he "got 
~ waiting for a street car e.nd thought I would get a 
machine to go home in" (R. 25). He stated also that he intended 
to abandon the car near where he lived e.nd then go to his home 
(R. 27). At the police station, upon being questioned, accused 
stated that he was a member of the ~ B.?J.d had been absent for 
a.bout three months fR. 27). Church testified that he saw ac
cused three times during the latter's absence from his orga.nize.
tion and that on one occasion accused said that he intended to. 
return to his orga.nize.tion but did not state when he intended to 
do so (R. 16). 
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Accused testified that a.t no time during his absence 
did he intend to rerr.a.in a.way permanently (R. 29,30). He left 
his orga.niza.tion beca.u.se he was worried on account of his 
father's financial distress, the la.tter ha.ving been injured 
e.nd having no one to ca.re for him. While em;ployed a.t the hotel 
accused ea.med :;;40 a. month in addition to his boa.rd a.nd tips 
rur..ning from $3 to :,)5 a. da.y, e.nd intended to send money home 
but did not do so (R. ~2,33). On the night of July 7th, after 
meeting Church, it was too lde ttto go to see the girls" end a. 
light rain wa.s falling. He "got tired of wa.iting for a street 
car. One car passed • • • end we had to wait something like en. 
hour for a.nether car." At this Juncture, while on the street, 
accused saw the :Buick automobile. He ha.d driven this type of 
car before, a.nd knew that there were no keys or switches on it, 
so he "told Church tc we.it a minute e.nd we would drive home. n 
Church did not respond but accused walked a.cross the street e.nd 
entered the ma.chine (R. 30). The car we.s not locked and accused 
drove a.long the street until Church was overta.ken. After the 
latter entered the car nothing was said \Ultil they ha.d driven 
for a little distance, whereupon Church rem.a.rked that a es.r wa.s 
following. After driving further e.nd ma.king some turns, accused 
heard the "detectives' siren" blow, whereupon accused attempted 
to stop. He thought that he had succeeded in stopping before he 
Jumped from the ca.r. He ran bdween the houses e.nd went to his 
room (R. 31). He did not have a:ny plans when he took the car 
other ths.n to ride in it to ine vicinity of his home which was 
a.bout 40 blocks a\1a.y. He intended to abandon the ce.r nearby, 
thinking that the police would find it e.nd return it to the 
owner (R. 32). 

3. The evidence sufficiently shows that at the.time e.nd 
place alleged in the Specification, Charge I, accused absented 
himself without leave e.nd remained absent until apprehended at 
St. L~uis, :J.ssouri, on July 7, 1930 9 following the automobile 
episode. The circumstances under which accused absented himself, 
together with the duration of his absence, were sufficient to 
Justify the conclusion of the court that accused intended to de
sert. 

The evidence also shows that on the night of July 7, 
1930, accused wrongfully took e.nd drove a.way from its pBl'king 
place the automobile belor!ging to the civilia.n, stews.rt, of the 
approximate .value a.lleg-::1.. Intent on the pa.rt of accused to de
prive the owner permanently of his property was sufficiently es
tablished by the circumstances under which the car was ta.ken, the . 
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ta.et that he drove ra:pidly' from the scene or the taking, the 
tact that he sought to elude the police, the ta.et th#-t when 
overtalcen he J,mlped hurriedly from the oar a.nd ran·ure:r, and 
the ta.et that, upon arrest, he denied knowledge ot the tran•
action. Accused testified that ha intended to use the oa.r 
only temporarily, but in view ot all the circumatam,e1 in evi
dence the court ,raa justified 1n rejecting this teatimo:c;, N 
untru.e. 

4. ~"he charge sheet sho• that accused ia about 20 
years ot age, and that he enlisted July 15, 1929, tpr three 
year,, without prior service. 

5. The court waa legally constituted. r.o error, in
jurioual7 a.f'fecting the substantial rightl ot accused •were com
mitted during the trial. The record ot trial 11 legall.7 sut
ticient to aupporl the tindinge and aqtenoe. 

J~~~·J..4.ooate, 

~~Ju~ J.d.TOO&t~, 

Judge AdTooate. 





WAR DEPARTMENT 
l In the Office 	of The Judge Advocate General (59) 

Washin~ton, D.c. 

Military Justice 
C. M. 192973. 

U N I T E D S T A T E S ) 
) 

v. ) 
) 

Private MELVIN N. SMITH ) 
(6684368), Quartermaster ) 
Corps. ) 

) 

DEC 12 1930 

FIRST DIVISION 

Trio.l by p.. c. M.; oonvened at 
Plattsburg Barracks, New Jork, 
July 15, August 6•9, 1930. 
Dishonorable discharge and con• 
rtnement for five (6) years. 
Disciplinary Barracks. 

REVIm by the OOARD OF REVIF.'( • 

UcllEIL, CONNOR and 110FFEr~, Judge Advocates. 


ORIGIN.AL EXA?JIUATION by lD]':ti'BTT, Judge Advocate. 


l. The accused was tried upon the following charge and 
specifications: 

CHARGE: Violation of the 94th Article of l'lar. 

Specification l: In that Private Melvin N. 
Smith, Detachment Quartermaster Corps, did, 
at Plattsburg Barracks, N. Y., on or about 
April 15, 1930, present for approval a claim. 
against the United States, by presenting to 
Lieut. Colonel William. E. Murray, an of
ficer o:t the United States, duly authorized 
to approve such claims, a voucher in the 
a.mount of $88.40, :tor services alleged to 
have been rendered to the United ~tates by 
one John Leroy, as carpenter, whic~ claim 
was false and fraudulent, in that the said 
John Leroy had in fact performed no sucil 
services, and was then known by the said 
Private Melvin N. Smith to be false and 
fraudulent. 

Specification 2: In that Private Melvin N. 
Smith, '.Detachment ~u.arterma.ster Corps, did, 
at Plattsburg Barracks, N. Y., on or about 
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April 15, 1930, present for approval a claim 
against the United States, by presenting to 
Lieut. Colonel ,Villiam E. Murray, an officer 
of the United States, duly authorized to 
approve such claims, a voucher in the a.mount 
of $88.40, for services alleged to have been 
rendered to the United States by one Fred 
I.ioras' as carpenter' which claim was false 
and fraudulent, in that the said Fred Moras 
had in fact performed no such services, and 
then was known by the said Private Mel-.in 
N. Smith to be fa1se and fraudulent. 

Specification 3: In that Private Melvin N. 
Smith, Detachment cauarterma.ster Corps, did, 
at Plattsburg Barracks, N. Y., on or about 
April 15, 1930, present for·approval a claim 
against the United States, by presenting to 
Lieut. Colonel Ylillia.m. E. Murray, an officer 
of the United States, duly authorized to 
approve such claims, a voucher in the a.mount 
of $88.401 for services alleged to have been 
rendered to the United States by one Charles 
Moras, as carpenter, which claim. was .false 
and fraudulent, in that the said Charles 
Moras had in fact per.formed no such services, 
and was then known by the said Private Melvin 
N. Smith to be false and fraudulent.· ·· 

Specification 4: In that Private Melvin N. 
Smith, Detachment Quartermaster .Corps, did, 
at Plattsburg Barracks, N. Y., on or about 
April 15, 1930, present for approval a claim 
against the United States, by presenting to 
Lieut. Colonel William E. Murray, an officer 
of the United States, duly authorized to 
approve such claims, a voucher in the amount 
o.f $88.40, for services alleged to have been 
rendered to the United States by one Fred 
Garr01V, as carponter, which claim was false 
and fraudulent, in that the said Fred 
Garrow had in .fact performed no such services, 
and then was known by the said Private Melvin 
N. Smith to be false and fraudulent. 
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Specification 5: In that Private Melvin N. 
Smith, Detachment ~uartermaster Corps, did, 
at Plattsburg Barracks, N. Y", on or ab9ut 
April 16, 1930, present for payment a claim 
against the United States, by presenting to 
Captain M. H. Flint, Fina.nee Department, an 
officer of the United States, duly authorized 
to pa.y such c.la.ims, a voucher in the amount 
of ~88.40 for services alleged to ha.ve been 
rendered to the United States by one John 
Leroy, as carpenter, which cl~im was false· 
and fraudulent, in that· the said John Leroy 
had in fact performed no such services, and 
was then known by the said Private Melvin 
N. Smith to be false and fraudulent. 

Specification 6: In that Private Melvin N. 
Smith, Uetachment Quartermaster Corps, did, 
a.t Plattsburg Barracks, N. Y., on or about 
April 16, 1930, present for payment a claim 
age.inst the United States, by presenting to 
Captain M. H. Flint, Finance Department, an 
officer of the United States, duly authorized 
to pay such claims, a voucher in the amount 
of $88.40 for services alleged to have been 
rendered to the United States by one Fred 
Moras, as carpenter, which claim was false 
and fraudulent, in that the said Fred :Moras 
had in fact performed no such services, and 
was then known by the said Private Melvin 
N. Smith to be false and fraudulent. 

Specification 7: In that Private Melvin N~ 
Smith, Detachment Quartermaster Corps, did, 
at Plattsburg Barracks, N. Y., on or about 
April 16, 1930, present for payment a claim 
against the United States, by presenting to 
Captain M. H. Flint, Fina.nee Department, an 
officer of the United States, duly authorized 
to pay such claims, a voucher in the amount 
of $88.40 for services alleged to have been 
rendered to the United States by one Charles 
Moras, as carpenter, which claim was false 
and fraudulent, in that the said Charles 
Moras had in fact performed no such services, 
and ,·ras then known by the said Private Melvin 
N. Smith to ~ false and fraudulent. 
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Specification 8: In that Private Melvin N. 
0w~th, Detachment Quartermaster Corps, did, 
at Plattsburg Barracks, N. Y., on or about 
April 16, 1930, present for payment a olaim 
against the United States, by presenting to 
Captain M. R. Flint, Finance Department, an 
officer of the·United States, duly authorized 
to pay such claims, a. voucher in the amount of 
$88.40 for services alleged to have been 
rendered to the United States by one Fred 
Garrow, as carpenter, which claim was false 
and fraudulent, in that the said Fred Garrow 
had in fa.ct performed no such services, and , ' 
was then known by the said Private Melvin N. 
Smith to be false and fraudulent• 

Specification 9: (Finding of not guilty) 

Specification 10: (Finding of not guilty) 

Specification 11: (Finding of not guilty) 

Specification 12: (Finding of not guilty) 

Specification 13: (Stricken prior to trial) 

Specification 14: {Finding of not guilty) 

Specification 15: (Disapproved by reviewing authority) 

Specification 16: (Stricken prior to trialJ 

Specification 17: (Finding of not guilty) 

Specification 18: (Finding of not guilty) 

Specification 19: (Nolle Prosequi) 
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He pleaded not guilty to the Charge and all specificationlS and 
was found guilty of the Charge a.nd Specifications 1, 2, 3, 4, 
5, 6, 7, 8 and 15, and not guilty of the remaining specifica
tions. No evidence of previous convictions was introduced. He 
was sentenced to be dishonor~bly discharged the service, to for
feit all pay and a.llo.wa.nces due·.or to become .due, e.nd to be con
fined at hard labor for five yes.rs. The reviewing authority dis
approved the finding of guilty of Specification 15, approved the 
sentence, designated the Atlantic Branch, United States Disci
·plinary Barracks, Fort Js.y, l{ew York, as the place of confine

ment, and fo xwarded the record :pursuant to the provisions of 

Article of War 50½. · · • 


2. As to the approved findings of gu.ilty, the ·evidence 
shows that on April 15, 1930, and for about four yea.rs prior 
thereto, accused was on duty in the fiscal branch of the Post 
Quartermaster's office, Plattsburg Barracks, New York (R. 15). 
A ws.rrant officer, a civilian, end a Private Fancher worked in 
the same office with accused during the period January to Apr~l 
15, 1930 (R. 27). One of accused's duties was the preparation 
of pay rolls and vouchers for the payment of civilian employees 
(R. 15) in the execution of which he obtained the necessa.ey 
data for the preparation of vouchers covering the pay of civilian 
employees employed on barracks s.nd quarters from W. E. Field, 
Superintendent of Construction. Field personally kept and was 
the custodian of the time book (Ex. H), in which was entered 
the n&mea of ¢arpenters employed and the hours each worked. 
1:0 other au.thorized record containing this informa.tion waa kept 
on the post. Carpenters were employed. by either Field or Fred 
Rabideau, post carpenter, for a given number of davra. Field 
then entered the name of es.ch man in his time book and kept his 
time until the man was discharged. Accused ha4 nothing to do 
with the employment of carpenters. After they '.!ere employed 

. their names were given accused in order that he might prepare 
PSJ vouchers for them at the proper time according to data sup
plied by Field (R. 16,43,45,60). There was no prescribed or 
customa.ry method of ma.king use for voucher purposes of the data 
contained in the time book kept by Field (R. 51, 52) , ..who, how.. 
ever, periodically supplied the accused such data, in person or 
by memoranda (R. 45,46,49,144). The bla.nk forms used by accused 
in preparing ps.y roll vouchers came in pads, which were kept in 
a cabinet in accused's office. The bla.nks were not numbered (R. 
31). They were available to anyone in the office (R. 32), s.nd 
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severa.l persons in the Qua.rterma.ster'a office knew how to make 
out pa.y vpuchera. Priva.te Fancher wa.s being trained to succeed 
accused, e.nd one of his duties was to assist in making out vouch
ers (R. 37). Ble.nk forms for vouchers were a.lso kept in the of
fice of the Post Fina.nee Officer a.nd were availa.ble to anyone 
in that office (R. 96). 

'AfteY vouchers for the pa.yment of civilian employees were 
preps.red -they were usua.ll.y iru.bmitted 'by a.ecused :to (R. 24) Lieu
tena.nt Colonel William E. Murra.y, Post Qus.rterms.ster for approv
al. After Colonel Uurra.y signed them they would ordinarily go 
to a.ceu.sed for delivery to the payees (R. 24.41). ·Fifteen or 
twenty such vouchers were usually approved monthly. They were 
submitted on the 15th a.nd le.st day of ea.ch month (R. 28). On 
or a.bout April 15, 1930, a.caused submitted to Colonel 1fllrray for 
approval four vouchers for pay of civilian employees, ea.ch for 
the period Aprill to 15, 19~, and drawn in favor of Fred Gar
row (Ex. A), Fred :rr:.ora.s (Ex. B), John Leroy (Ex. C), and Charles 
1IOras (Ex. D). Ea.oh or the four voucher• ca.lled for the payment 
of ~88.40, for ca.rpenter la.bor performed between April l e.nd 15, 
19~. Colonel l!u.rra.y is or the opinion that two of t.he vouchere 
were submitted on April 15th a.nd two on the 16th. The four were 
approved by Colonel 1mray a.a is_ attested by his signature there
on (R. 17,18,19). When the last two were submitted, Colonel 
Murr~ asked accused· it they 'Ere correct and 1! he ha.d eom:pa.red 
them nth the time book. Accused replied in the affirms.tive, 
ancl it waa on the strength of this statement that the vouchers 
were signed. After signature they were returned. to.. accused by 
Colonel 1tl.rr~ (R. 20,21,22). 

On or a.bout April 15, 19~, e.ccueed del1vered to Sergea.nt 

Berrios, Chief Clerk and Caahier in the office of the Post Fin

a.nee Office, Plattsburg Barracks, about ten vouchers, all for 

the pay of civilian employees. Included in these vouchers 

.were Exhibits A,B,C a.nd D (R. 82,103,156). Sergea.nt Berrios was 
authorized by the Fin&nee Officer, Plattsburg Bs.rracks, to re
ceive such vouchers for payment e.nd to pay money due on them 
(R. 68,83,92). ,His attention was attracted to the four vouch
ers in question at the time they were presented because of the 
tact that the cash receipts on the vouchers were then signed. 
Berrios, at the time the vouchers were delivered to him, asked 
accused when the p~ee1 would ca.11 tor their pay, a.nd accused 
replied that eome would ~e in that afternoon·but that others 
would not appear until the next ~ (R. 83,84}. On or a.bout 
April 15th~ the four vouchers, Exhibits A,B,C and D,·in the 
natural, course ot business cs.me to Ca.pta.in Ma.rton H. Flint, 
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Fina.nee Officer, Plattsburg Barracks , for payment ( R. 68). The 
following day accused again appeared a.t the Fina.nee Office a.nd 
wa.s again asked by Berrios when the payees on Exhibits A,B,C a.nd 
D would draw their PSv• Acou.sed replied by asking if they had 
not yet drawn it (R. 83,156). On the same de::, Captain Flint 
"asked" accused "a.bout the civilia.ns" a.nd accused said, "the men 
had been there at noontime a.nd the office was closed and they had 

' 	to go back to work" (R. 155,156). Between April 15th and 18th 
accused entered Captain Flint's office and asked the officer if 
he could obtain the money due on one of the vouchers then unpaid 
if he obtained a. receipt from the payee for ca.sh payment. 'B;e ··wa.s 
answered in the I;1,ega.tive. Cal)ta.in Flint is unable to sa;s- vinic:h 
of the vouchers was referred to at the time or as to wha.1; vouch
ers were then unpa.idr but Sergeant Berrios is certain th&t at the 
time Exhibits .A,.B,C and D were the only unpaid vouchers in the 
Fina.nee Office (R. 70-7Z,B9,155,157). rio carpenters by the 
names of Fred Garrow, Fred Moras, John Leroy or uha.rles Moras 
were ever employed or worked e.t &ny tirne e.t Plattsburg Ba.rra.ck.s, 
and there is no record of such residents in the town of Platts
burg. The time book (Ex. H) kept by lf".r. Field shows only three 
carpenters by the names of Fred Garrett, William 1Iayette, and 
He.rry Rabideau, a.a working on the post between April 1 and 15, 
1930. The de.ta. contained in Exhibits A,B,C a.nd D were not sup
plied by Field (R. 20,45,58,61,66,67) •. 

John 1:eurioe and Fred Beaudet, civilian la.bor~rs, testified 
in substance that on or a.bout April 18th, in Plattsburg, Private 
Edwe.rd Fancher, a. clerk in the fi seal branch of the Quartermaster's 
office e.t Plattsburg Barracks, approached them and inqn.ired if 
they wanted work. When they replied in the affirmative, Fancher 
brought them to the post. After their a.rri va.l at a. certain gate 
on the post, Fancher instructed them to we.it while~he crossed the 
road. After Fancher crossed the road e. ma.n in uniform a.ppea.red 
and instru.cted them to follow him to the office. This man wa.s 
identified by Beaudet as the accused, but treurice, who had pre
viously known accused, testified that the man· was neither the ac
cused nor Fe.:i.cher. On the we::, to the office the mB.n told them that 
"everything is fixed" and "there is nothing to be done, they will 
give you a.n. envelope a.nd you will pass them to me and there is 

· $10.00 a.piece for you." Neither lieurice nor :Beaudet represented 
themselves to either of the men a.s Ch&rles or Fred I.Iore.s. Upon 
a.rrival at the office they were asked to sign their names but as 
neither could write nothing further occurred (R. 133-135,137, 
138,140). 
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.Aa to this incident, the teatimoiv ot r:r1Te.to Fucher 
shOwa tha.t on or a.bout April 18th, e.t the 41:rectio:ii ot llCOUltO., 
Fancher took two men named llora.s who "were ru;ppooed. to MTO 
performed duties on this post tor which p~ WAS due them~ to 
the Finance Office (R. 107). Aocuaed told ra.ncher ih&t "ihe" 
two liora.s men were expected at the post on tll.&1 ®7 Md that · 
it the7 came to the office that 1 waa .to take them OTer Md 1 
wa.s to identity them a.s the two Mora.a men,"- Fa.nob.er 414 noi 
know the men, but accused aaid the;r would be in front ot poot 
he&dqua.rtera. When Fancher e.rr1 ved in fl"on'\ ot post Jlee4
quarter11 two men came to him and said the1 were ihe "?.!Dru ~n," , 
and talked or dre.wing :pay for le.bor that theJ he.d performed on 
the post (R. 108). Fancher took the men to post headqua.:rter1 
and let't them sta.nding on the porch while he entered the ottice 
and told accused the two men ware there to 4:ra.w thelr pa:. J.o
cused did not see the men '"1t told Fancher to tlJce ,hem io the · 
Finance Office. Fancher followed these 4irect10PI and reporied 
to Sergeant :Berrio a that the two Uore.a me~ were there. to 41M 
their p~. Be knew them s.s .the. "l.foraa •u" onl7 beoa.uH ot · 
wha:b they ea.id, and beca.uso he h&d been tol4 the.I ""1l• two JJ.oru 
men were n:pected up there to draw their pe.1," .ft.eJ nro 1101 
paid (R. 109) because when Serge{l.nl !err101 a1ked them to 11!:A 
receipta they both claimed that the1 could nt1ther rea4 nor 
write. Fancher then took the men be.ck to t.l\e Qg.Rhme,der•a 
ott1oe a.nd reported to the a.coueed Yha:i ho.4 happen.4 &\ the 
Fina.nee Ottice, but s.ccueed ea.id noth1~, J'A.chel' u4 no 
agreement with accu:,ed whereby he waa to.roce1Yt an, mone7 &I 
the result ot this transaction (R. 111), 

Sergeant Berrios among other tninga te,t1t1e4 iu 1-g.b1tMCe 
• 	 that When ~!eurice and Beaudet were brought to the f1mi.nct Ottloe 

by Fancher he, Sergeant Berrio•, pi-o4u.ce4 the rreo. Md ChN'lH 
lloraa vouchers (Exhibits B a.nd D).and a,~ed the'two ~J,111e.nt to 
1ign a cash receipt which he ha.d prep&?"ed (R, e?J, SUch r•• 
ceipte are always :prepared when the receipt on the 't10Uo11 ot the 
voucher 1s not signed in the. presenQe of the p9i1ng otthH• or 
clerk (R, 96) •. Serges.nt Berrios asked, "Who 11 rr,4", Nl4 1Mw 
che:r replied, "Thia 1a Fred" (R. 87). ~he rneu 414 not ei,m 1ihe 
reoe1pte bees.use they ea.id they couldn't n1te, e.n4 when asked 
w1lJ they ha.d signed their nane, before o.n4 oould.n'" elsn noY, re.. 
plied that "they had signed no vouchers e.nd; 'lclew noth1~ o.b0\\11 
it. 11 Accordingly they were not paid, e.nd t06(lther wUJ:\ fAMher 
they left the Fin.a.nee Office (R. 88,99). · Uo oia.rpenter1 ••r• 
ever paid a.t the Fin8:1Ce Office until the, were l4ent1t1e4 b7 
PoQQueed, Field, or Rabideau. Acoo:rcli?J6 to 0(1.pt~111 fUni•1 
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testizoo:ey this duty wa.s usu.a.Uy performed by accused (R. 69 ;10), 
a.nd Sergee.nt Berrios b,a.s never kuown it to be performed by ~
one else. Prior to April 18th, Fancher had never identified 
ce.r:penters at the Finance Office (R. 86,112). ?,o money was 
paid by the Fina.nee Office on the·. Fred e.nd Charles 1Ioru vouch
ers (R. 76), and no attempt wa.s made by e.nyone to collect on the 
Fred Garrow a.nd John Leroy vouchers (R. 62). 

During the month of' ~ovember, 1929 (R. 122), Harry E. Rabi
dea.u., a ce.r:penter (R. 121), worked six d8v"S on the post ot 
Plattebu.rg Bs.rra.oks (R. 122,123), ·but on 11ovember 12th he was 
given a Government check (Ex. G) by accused for $68.00 (R:123), 
which represented pay for ten dSv"S labor. At the time accused 
handed him the .check Rabideau kuew that he we.a being onrpaid' 
(R. 126), and a.ccused ea.id, "Here's the balance ot the crating 
money. I got it all for you. Take it a.nd se;y nothing" (R. 
122). Prior to the receipt of this money Rabidea.u. signed a 
blank voucher which wae brollght to him by accused (R. 123). lJO 

part of' the proceeds of' this check wa.s given to accused nor has' 
Rabideau ever given him anything else of' value (R. 129). 

Accused, being sworn as a witness in his own beha.lt, tesU
tied in substa.nce a.s follows: He he.s been in the service five 
years, during a.11 of' which time he wa.s on duty 1n the office ot 
the Q;u&rterma.ster, Plattsburg Barracks (R. 160). One ot hil 
du.ties wa.s the preps.ration of' pay vouchers (R. 161), with the 
assists.nee of Private Fancher since about Ja.n~, 1930 (R. 162). 
In preparing such vouchers tor carpenters he obtained the data 
from Mr•. Field who either personally denvered. memora.nda. contain
ing the same or it accused was not :.n his office left the memor
anda on accused's desk (R. 161). Field e.nd Rabideau were hie 
only sources of informatiqn in preparing f'ouchera for carpenters 
(R. 164). Field delivered his data. a.t intervals or trom two to 

· three dflv'S a.nd if he was on lea.ve h& 11aited until his return to 
present it (R. 168), It wa.s necessary tor all such v.ouchers to 
·go 	to the Q;u&rterms.ster for approval e.nd accused, as well u 
others, took them to the Quartermaster .for this purpose. .A..tter. 
approval the vouchers sometimea came back to accused a.nd oth:er 
\ime1 to the Chief Clerk or to~ other person who ha.d ta.ken 
them in for approval. When vouchers were returned to accused, 
after approval, he would send them to the Fina.nee Officer or put 
them in the.basket to be taken over by a messenger 1R• 161,162). 
Accused did not prepare the vouchers, Exhibits A,:B,C and D (R. 
163). He prepared some Toucher& on April 14th and 15th, but 
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can only recall vouchers !or Fred Garrett a.nd William :ra.yette. 
He kno'ws no persons by the names or Fred Garrow, Fred Moras, 
John Leroy or Che.rles 1:oras. He prepared no vouchers which 
were not ba.sed on da.te. submitted to him (R. 164). The only 
time book wa.s kept by Field (R. 165) and accused did not feel 

. tha.t he ha.d My right to inspect it or to use it to check age.inst 
vouchers. For this purpose he used only the de.ta. supplied him 
(R. 166). To the best of his knowledge he did not present the 
vouchers, Exhibits A,E,C and D, to Colonel 1:eft'_ray for approval, 
although it is possible tha.t he took them td',lUblonel a.long with 
other papers. I! such was the case it wa.s done with no inten
tion of defrauding the Government (R. 165). He presented no 
vouchers to colonel lmrray on April ~6th (R. 169). Accused 
delivered some vouchers to Sergea.nt Eerrios at the Finance Of
fice on April 15th, but he did not know. how xna;ny. At that 
time he told Sergeant Berrios that the payees were then working 
but would come to the Fina.nee Office later (R. 167). Accused 
did not tell Ca.ptain Flint that one ot the payees named on Ex
hibits A,B,c a.nd D would be in later to get his pay. He remem
bers a conversation nth Captain Flint on April 16th (R. 169), 
in which he stated tha.t William ~ette would be in later for 
hill pay. He remembers no conversation on that date with 
Sergea.nt Eerrio1 (R. 170)4. · Accused does not "recall" having 
entered into an-r agreement with Fancher to procure men to col
lect money on pay- voucher,, nor ha.I he ever obtained money di
rectly or indirectly from the Fina.nee Office.as a result or a.rq 
agreement with Fancher. Accused knows the witness Maurice be
cause of the latter having worked on the post ~t ·one time, but 
he had never seen the witne1s Bea.udet prior to the investiga
tion of this case. He had no conversation with either rela.
t~ve to their coming to the post to colleqt money (R. 173), nor 
did he see either :Meurice or Beaudet on April 18th. He did not 
know tha.t they were on the post. He "recalis" no conversation 
Yith Fa.ncher tha.t morning relative to men coming to collect pay
(R. 174). The time book (Ex. H) showa that Harry Rabideau 

wqrked eight days during the month of 1;ovember, 1929 (R. 172). 

Accu.sed did not deliver the check, Exhibit G, to B&bidea.u a.nd 

he received no 'money from that check, nor has Rabideau ever 

ghen him &n:3' other money or thing of value (R~ 171,178). 


Accused is married and is the father of one child (R. 160). 
Recently his pa.y has been $46. 50 per month, plus ration money 
(R. 194). :Between !~ovember, 1929, and April, 1930, he re
ceived _$75.00 from a.n uncle (R. 182). A.t one time in the pa.st 
he had a boarder in his home. The.income from this source wa.a 
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used to meet fa.mily expenses (R. 195). He ha.d a.n automobile 
for which he agreed to pa.y .,;200 in addition to a. ca.r which he 
turned in to the dealer. On April 18th, a. be.la.nee of a.pproz.1
ma.tely ;5.100 remained unpaid on the ca.r (R. 181). The pay
ments on his ca.r were made in monthly installments of about 
.~20.00 (R. 195). He pa.id from Jl0.00 to -)15.00 per month on 
the furniture in his home. Accused's cormnissa.ry bill amount
ed to J12.oo to ~15.00 a. month, a.nd rent from )18.00 to $20.00 
per month, plus a.bout )5.00 a. month for fuel (R. 195). His 
automobile a.nd furniture were repossessed by the owners shortly 
after a.ocused was· confined for the reason that he wa.s severa.J. 
months in arrears in his payments (R. 196). 

3. It was thus shown by the evidence tha.t at the times 
and places alleged in Specifications l to 8 inclusive of the 
Charge, accused, a.a a. clerk· in the Qua.rterma.ster's office a.t 
Plattsburg Barracks was, among other things, charged with the 
duty of preparing and presenting to the ~u.a.rterma.ster for ap
proval and to the Fina.nee Officer,for payment, vouchers cover
ing the pa.y of civilian carpenters employed on the post. A.t 
that time four false Government vouchers, ea.oh in the sum of 
$88.40, for labor as carpenter from April 1 to 15, ~.930, ·and 
payable to Fred Garrow, Fred ::.:Ora.a, John Leroy, and Charles 
1!ora.s, were presented by accused to Lieutenant volonel William 
E. r..u.rra.y for that officer's a.pprova.l. After obtaining 
Colonel r.lu.rra.y' s approval of ea.ch of the vouchers, as evidenced 
by his signature thereon, accused presented them for payment to 
Ca.pta.in ii'.a.xton H. Flint, Finance Officer, Plattsburg Barracks, 
by delivering the vouchers to Sergeant Jose R. Berrios, Chief 
Clerk a.nd LJashier to the Fin&.~ce Officer, one authorized to re
ceive for payment vouchers of this nature. The evidence fur
ther shoq that during the period covered by the vouchers no 
such persons a.s those na.med performed the labor alleged in the 
vouchers as the bas is of claims for money due from the Govern
ment. Accused at the t1r.1e of presentation of at lea.st two of 
these vouchers to LJolonel L.urra.y assured that officer or their 
correctness. When they we:re delivered to Sergeant Berrios for 
tra.:i,smission to the Fina.nee Officer e.ccused stated that the 
payees would be in later to draw their pay, and the following 
da.y ma.de statements to Captain Flint which left no doubt a.a to 
his knowledge of the existence of the false vouchers. His sub
sequent action in endeavoring tp collect on two of the vouchers 
by having his assistant, Fancher, present e.t the Fina.nee Office 
1.:eurice e.nd Bee.udet ~s Charles ~ Fred :.U)ra.s, payees named in 
two of the false vouchers, clearly manifests a.ocused's frs.udu
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., 

lent intent in connection with the vouchers. As further evi
dence of a.ccused's intent in presenting these vouchers for ap
proval and payment resort may be had to the evidence showing 
a.ceused's wrongful overpayment on ~ovember 12, 1929, with 
Government funds, of the witness Rabideau. i;rirnina.l intent 
and guilty knowledge being issues involved in the offenses 
charged against a.ccused, his prior a.eta of a similar nature ~ 
a.re admissible evidence -against him under the provisions of 
paragraph 112 b, I.Ia.nu.al for Courts-1:S.rtial. The fa.ct that he 
wa.s found not guilty of a specification, the be.sis of which was 
the 'liTOngfu.l overpayment to Rabideau, does not preclude the use 
of the evidence offered in support of that specification, to 
sustain the other specifications and charge (C.lt. 1579~2,~costa). 

While there is· no direct evidence of record showing Lieu
tena.nt colonel Uu.rray's enthority to approve the fraudulent 
vouchers or Captain Flint's authority to pay them, such are 
fa.eta of which the court might properly take judicial notice. 
There is also ample circumstantial evidence of record justify
ing the inference that both Lieutenant Colonel L."urra.y and Cap
tain Flint were clothed with all the authority alleged in the 
specifications and charge. 

The evidence as a whole substantiates e.cctu,ed's guilt, as 
found by the court and a.s approved by the reviewing authority, 
of Specifications l to 8 inclusive ·and the charge. Motive, 
opportunity e.nd fre.udulent intent to commit the offenses charged 
are apparent throughout the record. The presentation by ac
cused for approval e.nd payment of the vouchers in question is 
conduct violative of the provisions of the 94th Article of ~ar. 

4. The defense objected to the testimoey of Sergea.nt Ber
rios relative to Fancher bringing l.Ieurice and Bee:u.det to the 
Fina.nee Office, a.nd as to the conversation that occurred between 
the four at that time on the grounds that such testimoey was ir 
rele~a.nt, incompetent and immaterial, and o~ the further ground 
that the conversation constituted hea.rs~y evidence not binding 
on a.ccused (R. 86,87). The evidence of record fully justifies 
the inference that Fancher, lieurice and Beaudet were at the time 
either agents, accomplices or co-coruipirators of accused. In 
either event, their actions and statements were binding on ac
cused and admissible in evidence age.inst him (Paragraph 114 c, 
ut.C.1~; Wharton's Criminal Evidence, pp. 1429, 140, 1712, 1430, 
1434). The objection we.a properly overruled. 

Over accused's objection the court erronepusly permitted 
Lieutens.nt uolonel lfu.rray to teat1fy that the Touchers in ques
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tion were false (R. 38). Sergea.nt Berrios was also permitted 
to testify over accused's objection that from a statement made 
by a.ocused he "judged" that accused knew the payees named on 
the vouchers. Lieutenant Colonel ...urre.y's testimony as to 
the falsity of the vouchers constituted nothing more tha.n a 
conclusion or statement or· opinion on the :gart of the witness. 
(Paragraph 112 b, l.I.C.ll.; C.U. 159208, Wolberg). Thia, s.s 
the chief issue-in the case, was a question for the court, a.nd 
not the witness. (C.lI. 159208, Wolberg). The testimony of 
Serges.nt Berrios as to the impression made upon him by certain 
statements of accused was likewise ina.dm.isaible in evidence and 
should have been excluded, but neither this' error nor ·the :pre
ceding one ca.n be said to have e.dverael;r affected the substan
tial rights of accused within the meaning of Article of Ws.r 50½. 

5. The charge sheet sho'Y.13 that accused enlisted J'u.ly 13, 
1928, with prior service in the Qua.rterms.ster uorps from July 
13, 1925, to July 12, 1928, from which enlistment he was dis
charged a.a Private First ula.ss with oha.re.cter excellent. He 
wa.s 22 years of age a.t the time of the commission of the of
fenses. 

6. The court was legally constituted. No errors in
juriously affecting the substa.ntial rights of accused were com
mitted du.ring the trial. The record of trial is legally suf
ficient 'to support the findings e.nd sentence. 

~t?-t/P , Judge Advocate. 

·k(. G Judge Advocate. 

, Judge Advocate. 
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WAR DEPAF.T1::ENT, 
In the Office of The Judge Advocate General, (73)

WS.shington, D.C. 

Mi.11 tary Justice 
CM 193449 

NOV 12 1930 

UNITED STATES) ' EIGHTH CORPS .A.BEA 
) 

vs. ) Trial by G.C.M., convened 
) at Fort Huachuca, Arizona, 

Private Et:I.lETT JOHNSON ) October 7, 1930. Dishonor
(6278655), Company I, 25th) able discharge, suspended, 
Infantry. ) and five (5) years' confine

) ment. · 
) Disciplinary Barracks. 

REVIEW by the BO.ARD OF REVIEW 
McNEIL, CONNOR, and HOOV'Ill, Judge Advocates. 

ORIGINAL EXAMin.A.TIOJl by DINSMORE, Judge Advocate. 

l. The accused was tried upon the following Charge and 

Specification• 


CHARGE, Violation of the 93rd Article of war. 

Specifications In that Private Emmett Johnson, Compa~ 
I, 25th Infantry, did, at Garden Caeyon, Arizona, 
on or about August 29, 1930, with intent to do him 
bodily harm, commit an assault upon Corporal 
Charles Hamilton, Headquarters Troop, 10th Caval:ry, 
by stabbing him in the right cheat, with·a 
dangerous weapon to wit, a knife. 

He pleaded not gu.11 ty to, and. y.as found gu.11 ty of, the Charge and 
Specification. Evidence of one previous conviction for being dis
orderly 1:1. quarters was introduced. He was sentenced to dishonor
able discharge, forfeiture of all pay and allowc.nce1 due or to 
become due a?Xi confinement at hard labor for five years. The review• 
ing authority approved the sentence, directed its execution, but. 
suspended the dishonorable discharge, and designated the Pacific 
Branch, United States Disciplinary Barracks, Alcatraz, California, 
as the place of confinement. The sentence was published in General 
Court-Martial Order No. 611, Headquarters, Eighth Corps Area, 

, October 28, 1930. 
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2. The evidence s}cows that on the night of August 29, 1930, 
Corporal Charles Hamilton, Headquarters Troop, 10th Cavalry, entered 

-a..-small 	house at Garden Canyon, A.risona, for the purpose of making 
what he described in his testimony as a "friendly visit" on a 
woman who, he believed, was a prostitute (R.4,5,7,9). One witness 
testified that she knew this woman as the wife of accused, but this 
and another witness also testified that they had seen men other than 
accused enter her house (R.11,12,14). Upon entering, Hamilton found 
accused in bed with the woman. After some conversation between the 
three accused arose, dressed ani left the room, whereupon the woman 
solicited Hamilton to have intercourse with her, Hamilton said he 
had no money, but·, the woman's solicitations ccntinuing, he remo~ed. 
his leggin• and shoes. He then sat down on the bed and a little 
later said that he had "changed" his mind, An argument arose and 
the woman ran from the room taking one ot Hamilton's shoes with her. 
She returned in about 15 or- 20 minutes and said to Hamilton that she 
had hidden the shoe and would not allow him to leave "until you pay 
me." At about this time accused came into the room, called Corporal 
Hamilton "bad names," threatened to kill him and struck him several 
times with his fists. The woman closed the entrance door, seized 
Hamil ton by the arm, shook him and repeatedly demanded ttyou P81' me," 
While this was going on accused said "V.-it a minute, I will fi:z: him," 
began to "tamble with something," and then returned to the encounter.' 
Hamil ton then "made a lunge" at accused, and turned about and as he 
turned "ttlt a knife~ in his side. He then ran away (R.5), and later 
that night was taken to the hospital at Fort Huachuca (R.19)• 

Shortly after the stabbing accused stated to two women of t~e 
neighborhood that he had out Hamilton with a knife which he exhibited, 
and that he had tried to kill him. The knife had blood on it and 
accused called attention to the blood (R,11,14). Accused was arrested 
a short time thereafter and the knife, one with a long blade, fairly 
dull, WD.s taken from him (R.11,14,17). On the end of that ''knife, or 
tor about halt an inch" (R,17) was blood stain (R,17,19), Hamilton 
was treated by a medical officer for l'~tab wound" in the right chest, 
The medical officer testified that the wound "might hi:.ve been" an ex
tremely serious one a.nd ~ight have produced death (R.20), 

Accused elected to remain silent (R,21). 

3. It was thus shown by the evidence that at the time and place 
alleced accused oo!lllllitted an assault u~on Corporal Hamilton, b7 atab
bine him 1n .the right cheat with a knite, obTiously a dangerous weapon. 
In view of the cirounstance, surrounding the event, includine the 
Mture ot the weapon and accused's statements both. before and after the 
stabbing, the court was justifie<l in finding that the asaault waa com
mitted with intent to do bodily harm, as charged, 
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4. Accused re-enlisted on ~rch 25, 1930, and had com
pleted over seven years' service at the time of the commission ot 
the offense. His age at that time was 24 ye~rs and 10 months. He 
had twice been honorably discharged. 

5. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
the trial. The record of trial is legally sufficient to support 
the. findings and sentence. 

Mu t I~. Judge Advocate, 

r'~/-?~. Q/-c::Z '/?(. ~'"'"-:\ , Judge Advocate. 

~~, Judge Advocate, 
I 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 
{?7) 

WASHINGTON 

Uilitary Juwtice 
Cli•l93666 JAN 3 ·- 1931 • 

U 1J I TED ST ATES) HAWAIIAN DIVISIOlf 
) 

vs. ) Trial by G.C.M., convend at 
) Schofield Barracks, Territory 

Private AlJGELO G. PARIS ) of Hawaii, October 13, 1930. 
(6696308), Headquarters ) Dishonorable discharge and ten 
Battery, 11th Field ) (10) years' confinement. 
Artillery. ) Penitentiary. 

REVIEW by the BOARD OF REVIEW, 
McNEIL, CONNOR, and L'OFFETT, Judge Advocates. 

ORIGIH.A.L EXAJ.:IlIATION by MOFFETT• Judge Advocate. 

l. The accused was tried on the following charge and 
speciflcationss . 

CHARGEa Violation of the 93rd Article of war. 

Specification la In that Private Angelo G. Paris, 
Headquarters Battery, 11th F, A., did, at 
Schofield Barraak:s, T.H., on or about June 
23rd, 1930, commit the crime of sod01IW, by 
feloniously and against the order of nature 
having carnal connection with Frank Dorsett 
Donovan, a minor son of Captain A, C, Donovan, 
8th F.A., Sehofield Barraek:s, T.H. 

Specification 21 In th~t Private Angelo G. Paris, 
Headquarters Battery, 11th F.A., did, at 
Schofield Barracks, T. H., on or about June 
23rd, 1930, c01D111it the crime of sodomy, by 
feloniously and against the order of nature 
having carnal connection with Richard Donovan, 
a minor son of Captain A. c. Donovan, 8th F,A., 
Schofield Barracks, T. H. 
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Re pleaded not gl1ilty to and was found guilty of the charge and speci
fications. No evidence of previous convictions wa.1 introduced. He was 
sentenced to dishonorable discharge, forfeiture of all pay and allow
ances due tr to become due, and confinement at hard labor for ten years. 
The reviev,ing authority approved the sentence, designated the United 
States Penitentiary, McNeil Island, Washington, as the place of con
finement, and forwarded the record for action under Article of War 50½. 

2. The evidence shows that accused as a member of Headquarters 
Battery, 11th Field Artillery, ~-as sick in quarters with an injured 
foot from June 21st to June 29th, 1930. The remaining members of the 
battery wer~ absent from the post from June 23rd to 25th (R. 6, 7, 76, 
77). 

Richard Donovan, age 9 years (R. 33) and his elder brother, Frank 
Dorwett Donovan, whose age does not appe&r of record, are the sons of 
Captain Albert _c. Donovan, 8th Field Artillery. The officer and his 
sons occupy quarters in the Artillery Area at. Schofield Barracks 
(R. 34). 

After a aatiafactory examination as to their competency, the 
DonoT&n boya testified 1n substance aa followas 

While they were playing football with other boya, at Schofield 
Barracks during June or July, 1930, accused approached the two Donovan 
boys and said "Come here and I will give you some can~"• At that 
time accused's regiment was on a road march and he stated that he had 
not accompanied the regiment because of an injured foot. One of his 
feet n• band&ged and on that foot he wore a slipper. In response to 
accused's offer to give them candy, the brothers accompanied him to 
Headquarters :Battery, 11th Field Artillery. There the three sat on 
the eteps and at that time accused put his ~d inside of the boys 
panta and played in turn with the penis of each (R. 12, 13, 27-33). 
Rare ha, a.gain asked them if they wanted candy and when they replied in 
the affirmative, accused instructed them to go into the bath room and 
remain there until he returned. After about two or three minutes he 
appeared with some candy and the three again sat on the steps. Accused 
resumed playing with the penis of each boy. In a few minutes accu.sed 
suggested that they go to a room in the barracks and upon their arrival 
there, accused suggested that they enter a closet in the room. The two 
boys acoompanied him to the closet and there accused took each boy's 
pants down. He then took Frank Dorsett Donovan• a penis into. hie mouth 
and sucket it for ":not more than a couple of minl1tes". Following this 
he took Richard Donovan's penh into his mouth and sucked it for a few 
minutes (R. 15, 16-30)•. Accu$ed then put his penia between each boy's 
buttock• but did not penetrate the rectum in either case (R. 15•16) •. 
Later while'atill in the closet, accused told the bo~a tl:B.t he would 
show them how to "millc" and thereupon proceeded to rub his own penis 
until "some white.thick etuff ca.me out". The elder boy then told ao• 
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cused that he would tell his father "if you dontt let us go home". 
Accused instructed the boys not to·tell their father and they but
toned up their pants and went home. "A little while afterNarda", on 
the same day, Frank Donovan met Private Charbonneau, Battery A, 8th 
Field Artillery, and related what had just transpired between ac
cused and the brothers (R. 17, lB, 110, 71). Subsequently on tm.t day 
he went with Private Charbonneau to Headqu.a.rter1·Battery and there 
pointed out to him the accused (R. 19). He made no complaint to his 
father until "a long time after::ards"J he did not want to do so but 
finally did tell him "because he (accused) chased us o!! Captain 
Bartlow's roof" (R. 67-70). Witness probabl7 woul,d have told his 
father even though accused had not ordered him off the roof because 
his father "told me about some other case-about a 1307 Scout Master. 
I told him right after he told me about that"• · (R. 71, 72, 73, 74, 75). 

Private John Charbonneau, a witness for the court, testified in 
substance that he saw Frank Donovan on or about June 24, 1930 (R. 79), 
and stopped him becauH "he looked as though he had been cryi:ng". When 
witness asked lt\fhat is the matter with you?", he replied tha' "a man 
did something to him", but refused to tell r:iore. After Cha.rbol)Ileau 
threatened to "tell" Captain Donovan the child then "went on and told 
the 11to17". (R. 83). He ea.id that he believed the man was a member of 
Heaciquarters Battery and he would know him U' he shov.l.d see him again. 
Charbonneau and a Private :Bothel then'accompanied Frank Donovan to Head
quarters Battery and upon arrival there the child identified accueed. 
Accused denied any wrongful conduct and Charbonneau and the child left 
the barracks (R. 78) • 0Ter object ion by the defense (R. 80 J Cha.rbonre au 
was directed by the court to relate the details o! the complaint made to 
him by Frank Donovan. The court was, however, instructed by the presi
dent and law member a, follow, a "I warn every member not to a.ccept that 

, sto17 as evidence against this accused Paris, but to accept the stor,y 
only. a1 corroboration of the things the boy might or might not have told 
the correct ator,y now as he remembers it. In other words, the question 
is a1ked for the purpose of ascertaining whether Frank Donovan's ,tory 
today is the same story he told to the witness on or about June 23rd or 
24th of June. The witness' sto17 will not be accepted as evidence 

aga.inat the man" (R. 79). Charbonneau then testified that the bo7 told 
him that accused "n.• lying on the gra11 and asked if they wanted a 
piece of candy"• He went over and got the candy. Then he told them he 
would take them in a.nd show them how to shoot pool. He took them into 
a. room. He told them he would ehow them how to milk. Diclq went in 
first and the other boy second. Paris took down their pants. He then 
sucked the penis of each boy, in turn, whereupon he put the penis of 
each back into the panh and asked them if it felt good (R. 82). 

The boys also made a complaint involving accused to their father, 
and about two weeks thereafter, on ~Uf,'\18t lat, they reported to Captain 
Donovan that "the man was n.lking past in the rear of the quarters" 
(R. 35) • .ll a result of thia report accused,who was then a member.of 
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the guard, was placed in line at the guard house that evening witk 
other members of the guard and each Donovan boy eeparately and apart 
from the other boy identified accused (R. 35, 36, 39). 

An officer and two soldiers testified as to accused's previous 
good reputation (R. 41, 42, 49). 

Accused being sworn as a witness in his own behalf teetified in 
substance as follow11 

He was sick in quarters on June 23rd with a sore foot (R. 50) 
and at that time-he wore a slipper over his bandaged foot (R. 57). 
Frank Donovan came to Headquarters Company with Private Charbonneau 
about the latter pa.rt of June and there pointed out accused to Char
bonneau and Bothel (R. 53). Accused was on guard in the 13th Field 
Artillery Area and saw two boys whose names he did not know on top 
of Captain Partlow•s holl.'3e• He later learned that they were the 
Donovan boys. He told them to get off the roof as they were likely 
to get hurt. When he came off guard the two boys were at the guard. 
house and Captain Donovan had preferred a charge of sodomy against 
him ttfor no reason at all.n Captain Donovan threatened him at the 
time the two boys identified him at the guard house. At that time he 
was lined up with other members of the guard but each boy watched the 
other identify him. He did not•commit sodomy on the boys. He is a 
married man a.nd has children of his own (R. 49-50, 59). 

3. During the direct examination of Frank Dononn the defense 
made a general objection to the prosecution propounding leading <;P.es• 
tions to the witness. The law member overruled the objection but at 
the same time advised the defense of its right to object to specific 
questions. It is a well settled principal of law th&t leading ques
tions may be asked of immature children to an extent within the sound 
discretion of the court (Greenleaf on Evidence, Sections 434-435 1 Vol. 
l, 16th Ed.1 Underhill Criminal Evidence, Sec. 343, 3rd Ed.I Proper v. 
State, 55 N.'I. (Wis.} 1035). · . _ .. ., 

In rebuttal, and for the announced purpose of establishing the ac
cura.cy of Frank Donovan's testimony after his credibility had been at
~cked by accused in his testimoey, and for no other purpose, the court 
over objection by the defense permitted the witnees Charbonneau to re
late the details of a complaint ma.de to him by the boys shortl7 after 
the oom:nission of the offenses for which accused wae then on trial. It 
1s generall,- recognized that in cases involving charge• of rape and 
kindred offenses testimony of this nature is always admislible umer 
the cil'CUmstancee and for the purpose it was utilized in this case. 

(Greenleat on Evidence, Sec.· 16211 {l) Vol. l, 16th Ed.J Underhill Crim
inal Evidence, Sec. 613, 3rd Ed.; Castillo v. State, ·19th s.w. (Tex.) 
892; Barnett v. State, 3rd Sou. {Ala.) 612J Proper v. state, 56 N.'l •. 
(Wis.) 1035). 'fhis nti• of evidence applies with equal force to a com
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plaint ma.de by young boy pathic in the trial of an offense involving sodo
my (Wharton's Criminal Law,Vol!i,page 974, 11th Ed.; People v. Swiat, 69 
Pao. (Cal.) 223). In the instant case, under the circumstances of record, 
such testimony might well have been admitted under the res gestae'rule 
(Underhill Criminal Evidence, Sec. 612, 3rd Ed.J Castillo v. State, 19 
s.w. (Tex.), 892). 

4. The evidence clearly warrants a positive finding that at the 
time and place alleged in each specification of the charge, accused com
mitted the offense of sodomy by having carnal connection by mouth with 
the person of Frank Dorsett Donovan and of Richard Donovan, minor sons 
of Captain Albert c. Donovan, 8th Field Artillery~ 

While conviction in this case must rest largely ,on the testimony 
of the youthful. pathics, there are sufficient corroborative circumstances 
of record to :iully Justify the findings of the court. SodOJl!iY by ita very 
nature is a crime of. darkest secrecy, usually susceptible of proof only 
by the testimony of participants, and while such testimony should always 
be scrutinized with extreme care, it is not by reason of its nature to 
be rejected, when corroborated, as a basis of convic~ion. 

The failure of the pathics to complain to their father of accused's 

conduct until the ex.,ira.tion of approximately a month after the CO?lllliss• 

ion of the offenses should not cast doubt upon its truth (Honselman T• 

State, 48 N.E. 304 (Ill.)). It is but natural that boys of their age 

should hesitate to admit.to their father what they doubtless conceived 

to be their wrongdoing. Especially ia this true because of the shame• 

f'u.l and degrading,na.ture of the conduct involved, The testimony a.a to 

the delay is offset by that showing an immediate cor.iplaint by Frank 

Dorsett Donovan to the witness Charbonneau. 


There is some evidence indicating tm.t the complaint to the feth9r 
was not made until accused, while on guard, "chased" the Donovan boya 

•off Captain Partlow's roof". Ai said by the court in the Honselman case, 
su.,ra, in referring to testimony of almost identical nature and effect, 

Hit ia hard to believa th~t he would disgrace himself by such 
a. disclosure merely because he was put out of' the fah· grounds 
!or want of a ticket. The charge was made several months after 
the alleged e:iqiulsion from the fair grounds. Kesler could gain 
nothing by the disclosure, which could bring nothing but shame 
and dilgrace upon him, and we are not disposed to believe that 
it was made for the reason alleged." 

The views thus expressed, in the opinion of the Board of Review, are ap• 

plicable to the case in hand. 


5, The charge sheet ahon that accused enlisted I.ray 2~, 1928, with 
no prior service and that he waa 27 yeara. and 8 months of age at the time 
the offenses were comnitted. 
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6. !he court wa1 legall7 consUtuted. ?lo errors 1nJur1ous~ 
affecting the substantial rights of accused were committed during the 
trial. The record 11 lega.117 IUf!icient to support the findings and 
sentence. Confinement 1n a penitentiary ia authorized b7 the 42nd 
Article of War for the offense of sodomy 1nvolved 1n Specifications 1 
and 2 of the Charge, recognized a1 an offenH of a c1Til mture and 10 
puni1h&ble by confinement 1n a penitentiar., for more than one 7ear b7 
Seot1on 910 of the Code of the Di1trict of Columbia~ 

Ju.dge .ldTocate. 
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DEC 30 1930 

Military Justice 
c. M. 193895. 

UNITElJ STATES) THIRI.> CORt'l$ AREA . 

v. 	 ) 
) 

Trial by G. c. :ri:., comened at I1'ort 
) Humphreys, Virginia., November 13 

Private ALVIN R. SAIN ) and 14, 1930, llishonorable dis• 
(6353403), Headquarters ) charge and confinement for ten 
and Service Company, 13th ) llO) years,, Penitentiary.
Engineera. ' ) 

REVUl7 by the· :OOARD OF REV'IE'i{ • 
McNEIL, UONUOR and MOFl:t"ET'.C, Judge Mvocates. 

ORIGINAL EXAMINATION by &\LOAR, Judge Advocate. 

l. The accused was tried upon the following charge and speci•
tication: 

CHARGE.: Violation o:£ the 93rd Article of ¥far. 

!jpecificationa · In that Private Alvin H. l:lain, 
·Headquar.ters & t:service Company, 13th En• 
gineers, did, at Fort Humphreys, Virginia, 
on or about ~eptember 20, 1930, with intent 

.to commit a felony, viz murder, commit an 
assault upon Private Kenneth Johnson, Head• 
qu~rters & Service Company,,l3th Engineers, 
by willfully and feloniously striking the 
sa.id Kenneth Johnson on the head ,rith a 
ha.tc.het. · 

Re pleaded not guilty to, and was found guilty 01', the charge 11.nd. 
specification. No evidence 0£ previous convictions wa1 intro• 
duced. He was sentenced to dishonorable discharge, torfeiturt ot 
a~l pay and allowances due or to become due, and confinement for 
ten year•- The rnining authority approved the 1entonc1, d.oaig• 
nated the United States Penitentiary, Atlanta, Georgia, a1 tho 
place of confinement, and forwarded the record for aotion undor 
Article of War_ soi-, 
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2 • The evidence shows that accused and Private Kenneth 
Johnson were, at the time in question, members of the same or
g8Jlize.tion, Headquarters and Service Company, 13th Engineers 
(R. 7). On or about ~eptember 1, 1930, Johnson prepared a 
mail order addressed to Montgomery Ward & Company for the pur
chase or a guitar and various other merchandise, to the ve.l~e 
or $12.26 lR• 7114). ~ometime after the order was prepared 
Johnson; finding it inconvenient to go to the post office himself, 
gave accused '12.26 in ca.sh, with the request that he purchase the 
necessary money order (R. 7,23). Johnson never received the 
articles so ordered, and just before going on ..the hike•, accused 
told him that the articles had not arrived. Thereupon Johnson 
asked accused to ~hold them for me as I would not be able to get 
them on the hike.. lR• 7). After returning from the hike, John• 
son saw accused on the a.f'ternoon bf September 20, 1930, at which 
time accused stated that the articles had arrived and that he had 
them upstairs lR• 11,61). He then invited Johnson up to the squad~ 
room. There he looked in his footiocker and then declared that the 
articles were over at his girl's house. Shortly therea.f'ter accused 
said he was going over to his girl's house to get them and Johnson 
accepted an invitation to accompany him. lR• 11). Accused was the 
day room orderly, and turned his key to the day room over to a 
corporal between 3:00 and 4:00 o'clock, with the remark that he wa.s 
going out lR• 26 ,27). He wore at that time an olive drab shirt, 
.serge trousers, and a cap lR• 111 29) 1 8Jld appeared sober (R. 14). 
After accu,1ed and Johnson left the barracks they encountered 
S~rgeant Windsor who was polishing a car in his back yard (R. 10). 
Accused talked to Sergeant Windsor for about a minute and shifted 
a ha..tchet which he was carrying in his right· hand to the left 
while he showed the Sergeant .how to polish a fender. It wa.s then 
about 3:46 o'clock p.m. Ueither Sergeant Windsor nor-f:>ergeant 
Harris, who was standing nearby, saw the hatchet lR• 91 11,24,28, 
29,30). After leaving ~ergeant Windsor, accused volunteered the 
information that he had. a case of :i,eer hidden in an out of the way 
place and v1anted to go· there and open the ca.a e with the hatchet 
lR. ·10) and take some-of the Qeer to his girl {R. 16). 

Johnson testified: 

·	"We then turned around and went on out around 
between D and E Companies·. As we pe.ssed the . 
theatre, it was. on the left. We vrent on up to 
the Log Ca.bin and the Log Cabin we.a on the Tight. 
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We v:ent on across the cement road. We went up 
to a place there t-rhere there e,re some dug ·out 
places, some dug out holes. 1'Te turned to the 
right and went a short dis\EUJ.ce. While ·we vrere 
on our way to this spot ,:e stopped every f~ 
steps to see if' we could see or hear anything. 
Sain se.id he had been a professional bootlegger 
and didn't want anybody to see or hear him. He 
said he didn't want to make much noise because 
one of' the Si1eeney kids might be out there***• 
So when we bot to the place where he said the • 
beer was at, we stopped there about a minute and 
a half, I guess, looking to see if we could see 
or hear anything. He was a couple of paces be
hind me and I turned sort of a right face and 
had my back turned to him. As I started to turn 
back I got fa.r enough to see that he '?ras standing 
facing me and vrhen I turned he was standing side
ways to me. I turned back far enough to see that 
he made a move ·with his hand, saw his hand and 
part of his body and then something slipped and 
I knew no more until I came out of the plumber's 
house and I must have been standing in the road 
f'or I wa..s blinded and couldn't see" (R. 91 10). 

Johnson did not actually see the blow struck, but 11 1 know he hit 
me'' (R. 12). No one but accused and Johnson were present at the 
tine. Johnson felt no pain vrhen the blov. was· struck, but "it 
seemed as if so!ll.ething slipped and I Tvas out" (R. 18). He could 
remember nothing further until he came out of the woods and ran into 
the post plumber. After that he remembered telfing the plumber that 
Sain hit him tR. 10). Johnson had no idea as to the tL~e he left 
the barrv.cks that afternoon .nor did he remenber what time it was 
.;,hen he met the plumber because "I was blind. It looked like 
night -to !Ile" (R. 16). The scene of the asse.ult was about one-
half mile from the barracks and by walking fast could be reached 
in about eight ~utes. It was surrounded with undergrorrth re
cembling; thick bushes and was shielded from the road (:a.. 39). 

Betneen 6:10 and 6:20 o'clock p.m., September 20, 1930, 
Johnson, ,vith coagulated blood on his face, v.as discovered ustag;g;er
ing" at a slo;v po.co down Gunston Road at Fort Humphreys by another 
soldier and a civilian plumber. At that time he was in a semi
conscious condition but revived Y:hen ice water we.s applied to his 
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head. \','hen asked as to what had happened, Johnson replied that he 
had been struck with a hatchet by Private Sain (R. 55,58,59). 
He was immediately taken to the post hospital and upon arrival 
there at about 6 :30 o• clock p.m., was examined by a medical of
ficer and found to be "severely injured". As disclosed by the 
~edical officer, 

"he had three very severe lacerated or incised 
wounds•**, one vras over the· right eye on the 
forehead and I think was a.bout 2 or 21 inches 
long. It was through all the tissues to the 
bone * * • the next was o. bout 2 or 3 inches · 
long transversely a.cross the top or the head 
and the third was a •v• shaped injury a.bout 3 
inches long a.bout 1 inch back of the second one. 
These two were also through to the bone and had 
nicked the periostium, the covering of the bone. 
At the time I ma.de a. digital examination of the 
skull to see if it was fractured and apparently 
there was no fracture, but an X-re.y ma.de the . 
next morning showed that there was a fracture" • 

Continuing his testimony, the medical officer. stated that one of 
the cuts looked as if it had been ma.de by a sharp instrument, but 

· that the other two might have been ma.de by either a sharp or blunt 
instrument due to t.½.e fact that a blow· on the scalp v,ith a blunt 
instrument might cause a era.eked injury that would resemble one 
made by a sharp instrunent, and 11,,vhen we found his skull was 
fractured by X-ray, I considered his chances doubtful, depending· 
a great deal, however,· on whether he had a ruptured blood vessel 
in the brain or not". At the time Johnson ,vas admitted to the 
hospital the blood on th_e injury was dry, but as-to "how long 
it had been drying was hard to approximate, an hour or more maybe 
less" (R. 22). 

Another medical officer corroborated the above testi.l!J.ony 
as to the nature and charac~er of the wounds (R. 41,45). 

·.• ... '~ 

On June 24·~; 1930, accu;ed was issued a hatchet by the 
assistant supply sergeant oi' his organization, but it is not 
known whether or not this.hatchet was ever returned (R. 47,48). 
The area surrounding the scene of the assault was searched in vain 
for a hatchet (R. 69). · · 
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A corporal testified in substance that Johnson appeared 
11 short in his mind to Ythat he was before this accident'\ but "o.s 
truthful a man a.s I have ever run into" (R. 86). Another corporal 
testified in substance that on one occasion while the accused with 
other pri~oners was at mess at Headquarters and ~ervice Company, 
Johnson Yms seen staring at accused and when told to r.i.ove on ho 
glanced at accused and crossed his throat l~· 88 1 89). 

An attempt by the prosecution and defense to respective
ly shov, by prosecution witnesses that the whereabouts of the 
accused, with reference to the time and exact place of the attack, 
rendered commission of the criminal act by him both possible and 
impossible, resulted in evidence to the effect that about 4:00 p.m., 
on ~eptember 20, 1930, accused was seen dressing in the squadroom 
of his organization, and \7as again seen about 4:30 p.m., going 
towards the bus station (R. 49 ,51). He boarded a bus which left 
at 4:40 p.m., and when last seen was getting off the bus at some 
point between Fort Humphreys and Alexandria (R. 52,53). 

Accused elected to remain silent before the court (R. 89). 

3. It was thus shown by the evidence that at the time and 
place alleged in the specification and charge accused conunitted an 
assault upon Private Kenneth Johnson, Headquarters and cervice 
Com?uny, 13th Engineers, by striking Johnson on the head with a 
hatchet. Accused1 s actions prior to the assault in enticing John
son to the scene of the attack, a secluded spot, the nature of the 
weapon used, and the character of the injury inflicted, fully justi 
fy tho inference that it was accu6ed's intent to corranit murder at 
the time of the assault. Motive for the assault is supplied by 
the evidence, showing that accused had been entrusted with a sun 
of money by Johnson and WRS apparently unable to accotmt for the 
disposition of this money. as accused when seen at about: 4:00 
o1 clock was at a place shown by the evidence to be but eight 
minutes fast walking distance i'rom the scene of the crime, the 
attempted alibi £'ailed of effect. 

4. i1ithout objection by the defense, the court received in 
evidence statements ma.de by Johnson while in a semi-conscious con
dition sometime following the asGault, to the effect that he had 
been attacked by accused. Such statements, while somev;hat remote 
in point of time were, under all the circumstances of reoord, clear
ly part of the res gestae and no error was committed by their ad
mission. See Koore v. State, 20 3;:r. 565. 
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The defense attempted to prove by a staff sergeant of 
the Medical Department, who testified from X-ray pictures taken 
of Johnson's skull, that it would have been impossible for the 
injuries to have been inflicted as testified to by Johnson. 
Such testimony was at most bare conclusions or statements of 
opinion by a non-expert witness, and are of no evidential value. 

s. The charge sheet shows accused enlisted October 3, 1928, 
with approximately three yea.rs prior service, and that he was 25 
years of age at the time of the connnission of the offense. 

6. The court was legally constituted. No errors injurious
ly affecting the substantial rights of the accused were conunitted 
during the trial. The record is legally sufficient to support 
the findings and sentence. Confinement in a penitentiary is 
authorized by the 42d Article of nar for the offense of assault 
to connn.it murder, involved in the specification of the charge, 
recognized as an offense of a civil nature and so punishable by 
confinement in a penitentiary for more than one year by Section 
276, Federal Penal Code.

j!_UI~:udge Advocate, 

-~~, Judge .Advocate. 

(¥~ - , Judge Advocate. 
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OCT 291940 
UNITED STATES UNITED STAl&S MILX.1.'ARY ACADEMY ~ 

v. ) · Trial by ~.c;:.M., convened at · 
) West·Point,·New York, August 


Cadet THEOOOP.E K. i',1iITE, . ·) 30, 1940, Dismissal. · 

First Class, United States ) 

Corps of Cadets. ) 


OPINION of the BOARD OF Rh."'Vll.i'f 
HilL, SCHLANT and JOHNSON, Judge Advocates. 

. . 
1. The Doard of Review has examined the record of· trial in 


the case of the cadet named above and submits this,. it~ opinion, 

to The Judge Advocate General. 


2. -'.i.'he accused .was tried upon the following C'.harges and 

Specifications: 


CHARGE I: Violation of the 85th Article or war. 

Specification: In that Cadet Theodore K. inite, First 

Class, Unite~ States Corps of Cadets, was at Vlest 

Point, New York, on or about July 19, 1940, found 

drunk while on duty as Intermediate Officer of the 

Guard, Cadet Camp. · 


CHARGE II: Violation of the 96th Article of War. 

Specification: In that Cadet £'heodore K. White, First 

Class, United States Corps of Cadets, did, at 

Vfest Point, New .York, cm or about July 19, 1940, 

drunk intoxfoa.tint: liquor in violation of para

graph 1.35, F:~gulations for the United ~tatas !Jili 
tary Academy, 1931. · 


He pleaded not guilty to and was round guilty of all ~harr,es and 

Specifications. No evidence of previous con~iction was introduced. 




. (90) 


' ' 

He was sentenced to be dismissed the service. 1he reviewing 
.authority approved the sentence and £.orwarded the record of 
trial tor action'under Article ot War 48. · 

... j~ ' The evide~ce shows. that accused was detailed as Inter- . 
-mediat.e-Offieer of the Guard at Cadet Camp for Thursday, July 18, 
1940.,(Ex. 1)/and was mounted at 5 p.m., July 18 and not relieved 
prior t9 5 p.m., J1:11Y 19, 1940 (R. 9-11). Accused was sober and 
not under the influence ot liquor at supper July 18 (R. 17). Cadet 
R. P, Pi~rpont, First Class, Senior Officer of the Guard, ·arranged 
the hours dividine up the nieht July ~8-19, and assigned the period 
from about 10:30 p.m., to 1:30 a.m., to accused, the•period 1:30 
a.m., to 3 :30...a.m., to Cadet Foster, Junior Officer of the Juard, . 
and 3:30 a.m., to reveille, to himself (F. 120,121,124). At about 
11 p.m., when Cadet Pierpont went to bed (R. 120) and the last time 
he saw accused before sick call next morning, the condition of ac
cused was quite normal (Ii. 79). He did not see accused and pur
posely avoided him from 11·p.m., until sick call July 19, beeause 
he bad "a hunch" that aecused might be doini something wrong be
cause he -saw accused during the evening in front of or inside the 
guard tent with an empty barrac~ bag (R. 83, 84). 

Cadet H. G. Foster, First Class~ was Junior.Officer of 
th~'Gu.ard, July 18-19, 1940 (R. 127; Ex. 1), had·the shift from 
1 a.m., until 3:30 a.m., was present in the guard tent or visitors•. 
tent from 1 a.m., until he went to bed at 3 a.m., and saw accused 
practically the whole time. during that period (R. 127, 12~, +.Ji,.133, 
134). Cadet Foster stated that there was nothing extraordinary in 
the· manner or behavior of aecused during that period; that he did 
not smell liquor on ac~used; did not know that.accused was drinking 
during that period; that accused had the next prior shift but just 
stayed on dur-inghis shif't without givine any reason therefor; that 
after 2:45 a.m. ,· he did not· se~ accused until 9 a.m., July 19, 1940 
(R. 128, 129); when he lef~ at 2:45·or 3 a.m., and went to bed he 
told,accused to wake Carlet Pierpoht and.fully thought that a~cused 
took over the.guard then (R. 130); accused was then.in the visitors• 
tent with Cadet Hollis wt)e;-e ·sandwiches and coffee were kept (R. 133, 
134); and he did not see aceused · take a drink that evening and saw 
no liquor in guard or visitors• te~t nor in the vicinity that night
(R. 135). . . · . , 

Cadet J.B. Hollis, Thfrd Class, was Sergeant or the Guard 

nizht ot JuJ.118-19, 1940, was on duty around ·~e guard tent from 
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1:.30 a.m., to 5 a.m., and saw accused during those hours. He did 
not notice anything peculiar about, nor detect any'odor of liquor 
on accused during those hours (R. 99, 10.3). He was pretty sure 
accused did not go to tent to sleep before 5:30 a.m. (P. 106). 

\','hen at 4:.30 a.rn., Cadet Pierpont woke himself an hour 
late as Cadet Foster had failed to ~ake him, and went to the guard 
tent, he saw Cadet Hollis in· front of the tent, but did not see 
accused or Cadet Foster there (R. 121, 122, 125). Cadet Hollis 
told him that Cadet Foster had gone to bed and ttat accused was on 
duty and would keep going until reveille (R. 125, 126). ·cadet 
Pierpont heard a noise in the visitors' tent but did not check to 
see what the noise·was (R. 126), and then went back to bed until 
reveille (R. 124). Accused ate one or two sandwiches. r.heese and 
ham sandwiches were provided that nieht in the visitors I tent (P..· 
98, 99, 138). . 

The testimony tha~ the accused was drunk is confined to 
the period from reveille, about 6:10 a.m., to the formation ·of the 
sick squad following breakfast July 19, 1940. Tha pertinent testimony 
for the prosecution and defense may be summarized as follows, 

~· For the prosecution fslll' ,cadets, First Class, testified 
that accused was drunk, two Barrack Policemen that he was under the 
influence of liquor, and a third policeman that he was sick from beinG 
drunk. Cadet Price testified that accused had a hangover (P.. 13);'was 
drunk within the definition of drunkenness under Article of War 85, 
Uanual for Geurts-Martial, 1928, page 160, ffany intoxication which is 
sufficient sensibly to impair the rational and full exercise or the 
mental and physical faculties is drunkenries~ within the meaning of the 
article" (R. 14); that after reveille and three or four minutes after 
accused lay down on,bed, he dashed a dipper of cold water in face of 
accused and put1finger down throat of accused to fully awaken accused 
(R. 12.., 13); that he smelled the odor of liquor on the breath of ac- · 
cused (R. 13); that accused was· slightly da;ed and not fully awakened, 
and a little unsteady on his feet (F. 14). Cadet Atkinson testified 
that accused was drunk (R. 18), haz:-d to awaken and not in complete 
control of himself; had a little trouble getting out to reveille;· 
was unsteady on his feet; that he got accused up for~reveille, held 
accused's left arm at reveille; accused then lay down on bed; and 
that in his opinion the full exercise of the mental and physical 
faculties of accused was sensibly impaired through the consumption 
of alcoholic beverages.(P. 18, 19, 22). Cad~t Neumeister believed 
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a::cu;:.ed was drunk at time ;;,.ccused went to shov1ers, was actine 
eiddy j n the '.Jhower, and had odor of liquor after he ca."'le back 
from shower (r.:. 35-37); and that a ccmbiriation of incidents 
led him tc reach opinion that accused vras drunk (F.. 39). Cadet 
~.'.illikin smelled liquor on breath of accused while in tent (r. 
25, 27); had impression that accused had. too much to drink (E. 
26) and was sufforing from after effects cf liquor (F. J.2); and 
was of opinion that the full exercise of mental and phJrsical i'c.cul
ties of accused was sensibly impaired through consumption cf al 
coholic beverage3 to the extent that he had the smell of liquor on 
his breath, was slovl in walkinE;, and slouched alont: to sinks, but 
not otherwise (F. 26, 27); that he saw in the locker of accused 
a brown quart bottle in a horizontal position with no cork, which 
was the sa:ne size. and color as a liquor bottle (P. 25, 28, JO); 
and that accused acted naturally in the shower, adjusted it rapidly, 
dried himself off and walked slowly back to the main level (P. 31). 
Policeman Vineyard testified.that after'corps went to breakfast; ac
cused was walkini; to sinks slightly bent forward, his knees sae::inc 
and looked like he was ioing to fall down (f. 41); half an hour 
later in tent breath of accused had odor of intoxfoatinr, liquor; 
yellowish spots on trousers cf accused look~d like vomit; he but
ton:;id up the front of trousers of accused (R. 42); v;as of opinion 
that full exercise of his mental and physical faculties was·sensibly 
impaired through consumption of alcoholic beverages (P. 4.3); and 
that he first thought accused was sick but lat,:ir observation of his 
bleary eyes, facial expression, and w~lk of accused were basis of . 
opinion that he was under the influence of intoxicatinr liquor (R.
46-49). Policeman Halvorsen testifi-ed that while Corps was at br·eak
fast, accused was sick from heinc cir1mk, was sleepy lookine, his eyes 
were red, bleary and foggy lookinr, and he had odor of liquor on his 
breath (P. 51-56); and that·he handed pair of trousers to accuc~d, 
and helped put on right sash as accused had on .silk sash (fl.. 52) 
while one of the men held accused up.by the arms (F. 62). Policeman 
Swim testified that while the Corps was at breakfast, accused was 
under the influence of liquor; he based that opinion on actions and 
general appearance of accused, that he sta~g~red, could walk after 
a fashion but not normally, and had puked on his pants (I:. 56-61); 
and that one of the men held accused up by the anns while they fixed 
the sash (R. 62). . 

· 2,. For the defense four cadets and two Barrack Police
men testified that they noticed nothin6 abnormal or unusual about 
the appearance of accused during the period from about 6:10 a.m., 
to the formation of sick squad follovdng breakfast. Cadet J.'R. 
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. . 
Sykes, First Class, testifi~d that ten minutes after reveille 
when he found a~cus~d asleep on bunk he tapped accused on head, 
and accused im.~ediately awoke and got up;·that he did net be
lieve that he smelled liquor on breath of accus~d but did smell 
an unusual odor for a tent; that accused -seemed quite normal ex
cept for b~ini a little pale, and that he figured accused "was 
under his own powers" (E. 64-6.6). Ca:det C. H. 3urr, i'hird Class, 
testified that accused appeared normal, did not lock as if drunk 
and was able'to stand alone (E. 66-68). Cadet R. P. Pierpont, 
First Cluss, testified that he started to form the sick squad 
·which accuned was supposad to form - after breakfast and that he 
noticed nothing abnormal or peculicr about accused who walked 
rapidly up to mess hall, took com.-:iand, and in tne usual manner 
marched sick ~quad off (F.. 78, 79). Cadet J. 13. Hollis, '.1.hird 
Class, testified that at reveille he yelled and shook accused to 
wake him up because the.efficer of the Day left a ncte to make 
sure everybody was up, but left when- anothc:r cadet said he would 
get accused up; that he was in the tent while accused chaneed 
trousers because of a stain, which looked like vomit, on lee; 

-did not assist in dressing accused except to help hold him up 
~like this• and to adjust sash; and hurried out at brisk walk 
with accused, who was navigating by himself to take charge of 
sick call(~. 99-104). Policeman Zwanziger testified that he did 
not smell any liquor on accused, who was not drunk; the double 
timing of~accused toward the mess hall was perfectly normal; 
and that he brushed off the shoes of accused because he had the 
idea that accused was late and not because accused was unable 
,to take care of himself (R. 71, 72) •. Policeman Baggett testified 
that there was nothing abnormal in the way the accused ran at double 
time toward the mess hall (R. 75, 7q). 

. l 

Two cadets~ Third Class,·members of the sick squad, tes
tified that accused marched the squad to the Cadet Hospital and 
performed his duties as efficiently as others had done on other _ 
days, and that there was nothing unusual in.the manner in which 
ac~used performed his duty (R. 87-90). One of them; Cadet Starnes, 
did not smell and liquor on·breath ot a~cused as he sat next to 
accused in the hospital (R. 88). · 

-Captain.E. M. Saeger, Medical Corps, .who took sick call 

at Cadet Hospital from July 5 to·August 11 1940, did not notice 

anything peculiar or abno:nnal as to coordination, speech, actions 

or manner of performing duty of Officer of the Guard who reported 

the sick squad. on July 19. A man who. had been so drunk at about 

7110 in the morning that he required aid in dressing and required 

a man to button his trousers, would at sick call be lacking 1n c': 
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ordination, would act so out of the ordfoary and:his speech would· 
be affect0d, so that you would notice it (R. 110Jll2). A man who, 
had vomited from eating food might have same appearance as a man. 1 

who was drunk and had vomited (R. 112). Captain Saeger, at·request 
of defense, had made food allargy skin tests of accused and found::' 
that mustard, pork, milk and cheese at that t~e showed po,sitive; · 
a skin sensitivity to those foods (R. 113, 114}. 'fhere ,is mu.oh 
more possibility of a man allergic to certain !ooda to become sick 
from eating them than one not allergic (R. n.4). Captain Saeger . 
could not recall that the Officer of the Guard reporting the,sick 
squad on July 19, 1940, wanted to be examined (R. 116). · ·' 

'l'he accused elected to r~main silent..(R~ 1~9). 

4. · 'lhe evidence fully supports the findings: of guilty of,, . 
Charge I and its Specification alleging that on or about July 19, 
1940, at West Point, New York, accused was found drunk while on 
duty as Intermediate Officer of the 3uard, Cadet Camp, in violation 
of Arti~le of War 85, and of Charge II and its Specification alleging . 
that on or about July 19, 19401 at Viest Point, New York, accused drank 
intoxicating liquor in violation or paragraph 135, Regulations for the 
United States Military Academy, in violation of Article of War 96. 

With respect to Charg·e I the evidence shows that in the 
period fellowing reveille the rational and full exercise by the ac
cused or his mental and physical faculties was sensibly impaired 
within the definition of drunkenness on du~y undef Article of .War 
85 (p. 160, M.C.1!., 1928). He was hard to aw~err, had t:z:ouble · 
gettine out to reveille and was not in complete control of himself, 
was sliEhtly dazed, unsteady on his feet~· his left arm w~s held at 
reveille by a.noth~r cadet, he acted giddy in. the shower, be had an 
odor of liquor on his breath before and after his shower, was suffer
ing from after effects or liquor, his eyes·were bieary and foggy look
ing, and he walked to sinks with sagging knees anc:t looke9,like h~ .was 
going to r,all down. . · . . 

_ With respect to Charge II, there is no direct proof that· 
accused drank intoxicating liquor on er about June 19, 1940. l'he 
testimony, however, that he was drunk in the period following :reveille 
on that date, and that a brown bottle the same size and color as a 
liquo+ bottle rlth no cork was seen lying in a horizontal position 1n 
the·trunk locker of accused shortly after reveille on that day~ tarnish 
satisfact?ry circumstantial proof that accused di~ on that !,iq drink • 
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intcxicating liquor in violation of paragraph 135, Regulations for 
the United States Military Academy, 1931, in violation of Article 
of War 96. 

The Board of Review is of the opinion that the eviden~e 
shows beyond reasonable doubt that a8cused was drunk while on duty 
as Intermediate Officer of the Guard, and drank intoxicating liquor 
in violation cf the stated regulations, as charged. 

While.the evidence shows that ~~cused was drunk, his drunk
enness cannot be characterized as gross. It appears that when ac- · 
cused took charge of the sick squad following breakfast, he marched 
the squad to the Cadet Hospital and performed his duties in connection 
with the squad in a normal manner. There is nothing in the record of 
trial which, in the opinion of the Board of Review, justifies a con
clusion that a~cused is morally unfitted ~o continue as a cadet or to 
become an officer of the Army~ · 

5. The Superintendent of the Militaz,y Academy, following his 
formal action approving the sentence,.recommended that the sentence 
be c~nfirmed and commuted to the usual restriction to limits and 
performance of punishment tours prescribed for cadets undergoing 
special punishment for a period of five months be.~inning with the 
date of action by the President and to postponement of the graduation 
of accused until the day ~fter the Graduation of his class when he 
shall be graduated and commissioned, if otherwise qualified. He 
stated that the modification of the sentence as reco::unended will meet 
the requirements of justice and discipline. ~

6. The Cadet Pegister for the year ending June 30, 1939, the 
last issue available, shows that the a~cused was admitted to the 
Military Academy from New Jersey, that he was twenty-two years of 
age on April 22, 19/40, and that his class standing for the academic 
year endine June 30, 1939, was 317 in~ class of 441 members. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
the trial. 

In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and sentence. Dismissal 
is authorized for violation of Articles of War 85 or 96. The Board 
of Review, however, concurs in the reconnnendation of the Superintendent, 
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United States Military Academy, that the sentence be confirmed 
and commuted to the usual restriction to limits and perfcrma.nce 
of punishment tours prescribed foi· cadets undergoine special 
punishment for a perjcd of five months beginnine with the date 
of action by the Presic.ent and to postponement of the graduation 
of accused until the day after the ~raduation of his class, when 
he shall be graduated and ccm.T~ssicned, if otherwise qualified. 

___Le_s_t_e_r_~_"_._J_Ii_l_l_,_J_r_.___, Judge Advocate. 

(Signed) --~E_d_w_a_r_d~B_.__s~c_hl_a_n_t____,, Judge Advocate. 

(Signed) ___A_l_b_e_r_t_i~'·;._,;J~o_hn_s_o_n_·____, Judge Advocate. 
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1st Ind, 
. 

War ~partment, J .A.G.O., Nov 11940 - To the Secretary of ~ar. 

1. Herewith transmitted for the action of the President are the 
reccrd of tri&l and the opinion of the Board cf P.eview in the case of 
Cadet Theodore K. V1hite, First Class, United States Corps of Cadets, 

2, I concur in the opinicn of the Board of Review that the record 
cf trial is lecally sufficient to support the findines and sentence, 
and in the recommendation of the Superintendent, United States l!ili tary 
Academy, concurred in by the. Board of F.eviev,, that the sentence be con-. 
firmed and commuted to tho usual restrietion to limits and performance 
of punishment tours prescribed for cadets underLoing special punish
ment for a period of five months beginning ~~th the date of the action 
by the President and to postponement of Cadet White's graduation un
til the day after the graduation of his class, when he shall be graduated 
and commissioned, if otherwise qualified. The Superintendent stated 
that the modification of the sentence as recommended will meet the re
quirements of justice and discipline. 

J, Inclosed herewith is a draft of a letter for your signature 
transmitting the record to the President for his action, together 
with a form of Executive action designed to carry into effect the 
recommendation made above. 

{Signed) Allen Y{. Gullion 

Allen W. :lullion, 
Major General, 

The Judge Advoc~te General. 
3 Incls 

Incl 1 Record of trial. 
Incl 2 - DI:ft. of 1st. for 

sig. Sec. of War. 

·Incl J - Form of Executive 


action. 


(Sentence catl'irmed tut commuted to described restriction and 

punishment tcur1, \AM postponement of graduation until day after 

graduation of his class. o.c.v.o. 7, 26 Nov 1940) 
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EIGHTH DIVISION 
U N I T E D S T A T E S ) 

) Trial by G.c.11., convened at 
v. ) Fort .Jackson, South Carolina, 

) April 4, 1941. As to each: 
Privates HARVEY W. FRYE ) Dishonorable discharge and con
(14000735); ARCHIE B. SIITTH ) finement for one (1..) year. 
(14000766), both Company B, ) Disciplinary Barracks. 
13th Infantry. ) 

HOLDING by the BOARD OF REVIEW 
SMITH, ROUNDS and SCHAAF, Judge Advocates. 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. Accused were tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Private Harvey Vl.,_ Frye, 
Company B, Thirteenth Infantry and Private 
Archie B. Smith, Company B, Thirteenth Infantry, 
acting jointly, and in pursuance of a common in
tent, did at Columbia, South Carolina, on or about 
November 28., 1940,, feloniously take, steal and 
carry away one automobile, a 1936 Ford Coupe 
having motor number 2819966., value about $400.00, 
the property of Mr. Fredo. Deal, Columbia., South 
Carolina. 

Each pleaded not guilty to., and was found guilty of, the Charge and 
Specification. Evidence of one previous conviction as to each was 
introduced•. Each was sentenced to dishonorable discharge, forfeiture 
of all pay and allowances due or to become due, and confinement at 
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ha.rd labor for two years and six months. The reviewing authority 
approved the sentence but reduced the period of confinement a.s to 
each to one year, designated the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, as the place of confinement, and forwarded 
the record of trial under Article of iiar sol. 

3. The evidence for the prosecution may be summarized as fol
lows: At approximately 7 o'clock on the evening of November 271 
1940, the two accused, each in uniform, were drinking wine and beer 
in the Puritan Cafe on Sumter Street in Columbia, South Carolina. 
About fifteen minutes after they got there Private Frye left. 
Frivate Smith stayed on and talked to Private Bosta. About thirty 
minutes later Frye returned and. said to Smith 11Let I s go". Shortly 
thereafter they both left together. 

The stipulated testimony of Mr. Fred o. Deal is as follows: 

111ey name is Fredo. Deal. I was the owner on November 
27-28, 1940, of the Ford Coupe, Number 281996, described 
on the charge sheets in the two cases now being tried for 
removal of the car on the night in question. I left my 
car outside my house with the keys in the oar. This car 
is my personal property. I °"'ned it at that time •. I 
gave no one permission to drive it at any time. It was 
moved without my knowledge or consent. Neither Private 
Frye nor Private Smith had any permission or authority to 
move or use such car. 11 (R. 7) 

It ?d.11 be noted that the identifying motor number alleged in the 
Specification is different from the number set forth in Mr. Deal•s 
stipulateq. testimony, The cause for the stipulation vra.s stated by
the prosecution as 

11the absence of ?Jr, Fred O, Deal, who on November 28, 

1940, lived at 1905 Sumter Stree~, Columbia, South 

Carolina., but has moved and at the present time is 

several hundred miles EI.'fra:y. 11 


Around midnight of November 27, 1940, at a point on highway No, 
218, about aix or seven miles out of Columbia, onthe old Winsboro 
Road, a Ford coupe driven by one o:f the accused, Private Frye, ~... 
companied by accused, Private Smith, both in uni!orm, sideswipeq 
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the rear or a Chevrolet driven by a Mr. Cyrus w. Sarratt and im
mediately thereafter collided head-on with a truck foll01'ling close 
behind the Chevrolet and driven by a·Mr. Ernest J. B. Brooks. 
Private Frye was badly injured (suffered a caDpound fracture o! 
the left femur) and was removed to a hospital. Private Smith, 
although badly bruised, was able to get out ot the car. 

Mr. James L. Jervey, a state higlnrq patrolman tor the State 
ot South Carolina, received a telephone call at his hane about · 
l a,m., on November 28, 1940, advising that there had been an ac
cident on highw~ No. 218, Richland County, State or South Carolina. 
Upon arrival at the e,cene or the accident be found one car on one 
side ot the road headed toward Columbia that had been wrecked. 
Farther up the road was a truck loaded w1th granite, and just beyond 
the rear ot the truck was a Ford coupe which ,raa also headed toward 
Columbia, Neither ot the accused was present at that time. He 
called the wrecker and had the road cleared, and then proceeded to 
the hospital where he saw Private Frye 1n the emergency room ap
parently "out" with a broken leg. He then called Wlltary Police 
Headquarters, Cit)" ot Columbia, am two M. P. otticers came out to 
the Columbia Hospital. He cal.lad the M. P. '• because it wu his 
understanding that .all law entorcement bodies 1n the Citr ot 
Columbia handled these matters with the Colmia police. There 
wu no other ::reaaon for calling them other than "they were in an 
accident" and he wu cooperating with the Provost :Marshal'• at'tice. 

The .tollowing t11timoey by Patrolman Jervey with respect to 
the ownership o.t the Ford coupe involved in the accident 11 the 
onJ.¥ evidence in the record on that point 1 . · 

"Q• Did 7ou make an investigation o.t the auto
mobile? 

A. ?11, air. 
Q. 	 Did you .tind out who11 it wu? 
A, 	 It wu learned that it belqed to a party 

by the name ot Dial. 
Q. 	 mia.t ,ru rom- meama ot determinin& the OIZ' 7ou 

.tound 1n thil accident wu oOMtoted 11'1th 1121 
report in thl ot.tioe? 

A, 	 I oh1ok1d tht lio1n1t numb1r1 to 111 it it had 
been 1tol1n, 'l'ht oall 01m1 in &tttr I lttt th, 
ottiot, It ouie in about 11130, 

_,_ 
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r·· Did you check the motor numbers? ".:.• 
A. No, I just checked the license numbers. 
Q. It was reported by license ntunber? 

A. Yes, sir. 11 (R. 11) 


4. It is a fundamental rule of criminal procedure that the 
corpus delicti, or the fact of the commission of a crime, must be 
proved beyond a reasonable doubt, and until that is done no con
viction of any grade o£ crime can be had (United States -v. Searcey
(D.c.), 26 F. 435). It is also elementary that the corpus delicti 
must be proved and cannot be presumed (Wagner v. United States 
(c.c.A. 8th), 8 F. (2d} 581). The burden was on the prosecution, 

as a primary requisite to conviction of guilt, to prove the element 

that constitutes the crime o£ larceny, namely, loss of the Ford 

coupe, Uotor No. 2819966, through a felonious taking (State v. 

licGowan, 1 s.c, 14), There ie no positive evidence in the instant 

record that the particular c~ described in the Specification of 

the Charge, a 1936 Ford coupe having motor number 2819966, had been 

taken, moved, borrowed or stolen by anyone. 


It was evidently the theory of the prosecution in this case 
.	that a legal presumption o! the guilt of the accused of the larceny 
alleged would arise from their unexplained possession of a recently · 
stolen Ford coupe belonging to the owner, one Fred o. Deal. 

The ca!e on Sumter Street in which accused were drinking early 
in the evening appears to be located but a :few blocks away from the 
car owner's residence, on the same street (Sumter}, in front of which 
Mr. Deal had parked his Ford coupe. The inference evidently intended. 
to be drawn from the testimony as to accused I s actions in leaving the 
Puritan Cafe is that Private Frye, during his thirty-minute absence 
from the cafe, had located Deal•s car and that both accused left the 
ca!e together and stole Deal 1s car. This same testimony may also 
have been introduced to establish the sobriety of the accused in 
anticipation of a defense of drunkenness with its consequent legal 
irresponsibility for their actions. As to this phase of the proof 
it is clear that mere opportunity to commit the theft of the car in 
question is wholly insufficient to establish guilt. ~here the evi
dence, as here, is entirely circumstantial, the circumstances must 
in themselves not only be consistent with guilt but inconsistent 
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with innocence. It is obvious that the accused's actions in leav
ing the care ·are quite cc;>nsistent with innocence. ·Two ot the es
sential elements ot larceey, viz., the taking and carrying aw,q of · 
the stolen property, thus becane mere matters of conjecture. A 
mere conjecture cannot take the place ot proot. 

The prosecution in this case failed to prove beyond a reasonable 
doubt that the Ford coupe occupied by' the accused at the time ot the 
collision belonged to Fred o. Deal as alleged. Che of the essential 
items of proof in establishing larceey is that the property 'Which 
has been taken and carried s:rrrq belonged to a certain other person 
named or described. Patrolman Jervey identities 11the automobile" 
(evidently referring to the Ford coupe occupied by' the accused at 
the time ot the collision) as belonging 11to a party b;r the name of 
Deal". He does ,not identify the owner as the Fred o. Deal named 
1n the Specification. It is reasonably probable that man;r persons 
·named Deal mq pQssess cars and that those cars might be Ford coupes. 
Mr. Jerve;r based his personal conclusion that the Ford coupe involved 
in the collision was the property of the same Mr. Deal named 1n the 
Specification on the ground that he (Jervey) had checked license 
numbers ot reported stolen cars and that a call reporting a stolen 

. car, which came into the office about 11130 after he :tiad left, was· 
reported by' license number, the inference.being that the license 
number on the Ford coupe involved with the accused 1n the collision 
on Winsbore Road corresponded·to the license numbers on an otherwise 
unidentified stolen car reported to the state Hi~ Patrol Of'tice •. 
There is no evidence 1n the whole record which 1n 8DY' wey refers to 
the specific license numbers on the Ford coupe belonging to Mr. Fred 
O. Deal, and the subject ot the alleged larceny, nor is there arry 
evidence that Mr. Fred o. Deal 1s Ford coupe was ever reported stolen 
b;r him or b;r an;yone eise to the local .police. :Mr. Jerve;r expressly 
states that he did not check or compare the motor numbers of the 
reported stolen car with the numbers on the motor of the Ford coupe 
owned b;r Fred·O. Deal.· In the last analysis, Mr. Jervey•s testimony 
is, at most, his personal conclusion that the "ffrecked Ford coupe and 
the stole11. car .are one and the same. This is evidently a mere as
sumption based on no tangible !act ot cnmersnip disclosed by this 
record. There is a strong probabilit;r ot guilt and the suggested 
inference ot the same identity of the two cars is based on a very 
plausible suspicion. However, when the eyidence raises only a mere 
'USpicion ot the guilt o! accused or leaves it uncertain or de.pend.ent 
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upon a conjecture, it is insufficient to warrant a conviction 
(State v. Rounds, 104 Vt. 442, 160 A. 249). This evidence on 
which the conviction may be said entirely to rest is as con
sistent with innocence as ,vith guilt and is insufficient to sus
tain a conviction. 

5. It is also noted that there is not a word of evidence in 
the entire record as to the market value or an;, other value·of the 
alleged stolen car. 

6. For the reasons above indicated, the Board of Review holds 
the record of trial legally insufficient to support the findings 
of guilty and the sentence. 

,, Judge Advocate. 

, Judge Advocate. 
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1st Ind. 
JUN 5 194-t 

War Department, J.A.G.O., ~ ro the Comroand1ng General, 
Eighth Division, Fort Jackson, South·d8:I'olina. 

1•. In the case of Privates HarveyW. Frye (l.4000735) and 
Archie B. Smith (1.4000766), both Compaey- B, 13th Ini'antey, I con
cur in the foregoing holding by the Board of Review and, !or the 
reasons therein stated, recommend that the findings of guilty . 
and the sentence be vacated. 

2. When copies. of the published order in this case are !or
wa,rded to this office, they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and 
to facilitate attaching copies of the published order to the re
cord in this case, please place the file number of the record in 
brackets at the end of the publisl.9d order, as follows: 

(CM 216425). 

Allen w. Gulllon, 
Major General, 

e Judge Advocate General. 
\ __ 

l 	 Incl. 
Record of trial. 
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- ;J\.J: :OEPJ;.:~TI -~,;T 

In the Oftire of The Juc~r'e Advoc2.tc General 
· ··e.s:1inr;ton, D. C. (10?) 

Se~tember 8, 1941. 
Board of P..evie-vr 
CI.1 217703 

UNITED S T A T E S 	 ) 36TH DIVISIOH 
) 

v. 	 ) Trial by G. c. 1;., convened 2.t 
) Ca1:1p Bowie, Te:ms, June 17, 1941. 

Private iTiI,LIS A. DAVE!TPOnT ) Dishonorable discht.rge and con
(20810154), Service Comr>any, ) fineri.ent for si:: (6) r.onths. 
144th Infantry. ) Carap BoY1ie, Texas. 

II01JJING by the BOJC'.:J Oii' RZVE'J 

SIIT:I, R.OUiJDS £.nd SCPA;\t, Judge !dvocates. 


1. The record of tri?.l in tlle case of t·1e solc1.ier nci.:ec. above 
has been exan,ined. by t'1e Doc:rC:. of. :~evie,-, and foun::l. to be legally suf
ficient to· sup,Jort only t11e find.in3s of guilt~, of S)ecification 2 of 
Chc>.rr,e I, ancl of Cha.r~c I. 

2. The accused. ,;,:o.s tried u:'.)on ti1e following Charges 2.ncl Specifi 
cations: 

CHARGE I: Viole.tion of the 65th Article of ,-ar. 

Specification 1: In t..'J.e.t "illis Davenuort, Prive.te, 
Service Co., 144th Infantry, did, at Cemp Bouie, 
Texas, on or about f.pri 1 30, 1941, threaten to 
strike· Sergeant Grr.dy ! • Cre.wford, Conpany IC, 
143rd. Wr.nt!"J, a non-cormnissioned officer, 
1'!ith a chair, Yrl1ile said Ser'.seant Crm,ford 11as 
in the· execution of !1is office. 

Specification 2: In that ,·;illis Davenport; Private, 
Service Co., 144tl1 Infe.ntrJ, did, r.t Canp Bo1,ie, 
Texas, on or about J.pril 30., 1941, behave in en 
insubordinc:.te and disrespectful manner t01.:ard 
Sergeant Gre.dy J'. Crawford, Company I<, 143rd 
Infantry., a non-cor.unissioned officer v-rl1o ras 
then in t~l3 execution of his office, by sa3rine, 
11 I don 1t he.ve to do a damned thing you tell me 
to do., you cJ.anmed oastr..rd11 , or worc~s to the.t 
effect. 

http:insubordinc:.te
http:Prive.te
http:Advoc2.tc
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CHARGE I!: Vio~tion or the 94th Article of ~7cll'• 

Specification: In .that 'Fillis Davenport, Private, 
Service Co., 144th. Infantry, did, at Camp Bowie, 
Texas, on or about April ,a·; 1941, feloniously 
take, steal, ard "arry away the following 'art~cles, 
to-wit, one i:air of_ trousers valued at about '.;3.68, 
one pair of trousers valued at about !,,1.65, one 
shirt valued at about './3.81, two waist belts 
valued at about J6¢, property of the United States 
Government, furnished and intended for th~ mili 
tary use thereof. 

CHARGE III: \liolation ot the 93rd Article of 'ffar. 

Specification: In tmt 1.Tillis Davenport, Private, 
Service co., l.li4th Infantry, did, at Camp Bowie, 
Texas, on or about April JO, 1941, take, steal 
and carry away one mo.tch valued at about ~~l.00, 
and one flashlight valued at about 00¢, the per
sonal property of Private 1-upe D. rartinez, 
Com:P8,Ily H, 143rd Infantry. · 

He pleaded not guilty.to, and was foum guilty of, all Charges am 
Specifications. No e'vidence of previous convictions was introduced. 
He ·was sentenced to dishonorable discharge and con!iner".ent at hard 
labor !or six months. No forfeitures were adjudaed•. The revievring 
authority approved the sentence, desir,iated Camp _Bowie, Texas, as 
the place of confinement, am forwarded the record of trial ur¥ier 
Article of i-rar 50½. 

J. ,:-;1th respect to Specification 1 1 Charge I; it is not established 
by compet~t evidence that th:! accused, at the time and place alleged, 
threatened to strike"Sergeant erawford with a chair or to assault him 
in a:ny ~er. There is positive testimony, however, that &i'ter having 
been himself assaulted, viz., slapped ,·r.1. th an open hruld,· by Sergeant 
Crawford, the accused picked up or "raised" (R. 22) a swivel chair that. 
was behind him (R. 18-191 21-22). This action on t.i.e part of the.ac
cused is not inconsistent ,nth an assumption of a strictly defensive 
attitude with rele.tion to the Ser~ant, tintl does not constitute an of
fense of threatening to assault the latter (CF 1235621 Duvall). The 
presumption of innocence in favor or the accused is _not overcome by 
competent evidence. · 

-.2

http:guilty.to


{109) 


. · The a.ccused was charged in the Specification of Charge II with 

the -larceny of two -pairs of trousers, one shirt, and two waist belts, 

property of the United States, furnished and intended for the military 


· use thereof, in violation of Article of ·rar 94, and was found guilty 

of the Specification and of the Charge. 0£ this property only one 


1 article, a pai:r of serge slacks (R. 10), was even rer,1otely connected 

w:I.th t~ accus¢. There is testimony in the record ·to the effect 

that another soldier- lost a second pa:i.r of trousers or breeches but 

none whatever to establish their theft by the accused. No reference 

is made in tl"E testimony offered by the prosecution to the shirt or 

the two waist belts a1le ged in this Specification, nor is th~re imy 

evidence to establish the fact tl'lE',t any one of these articles was 

the property of the United States, or was furnished or intended for 

the military service tJ1ereof as charged. Finally, there is no evi

dence m the record of the ve.lue of ~ny of tl1ese articles.. end none 


11or then was introc1uced in evidence before t.1'1e court. Since there is • 

nothing upon which to base a.n inference tfat any article alleged in 

the Specification was Government property, the failure to prove 

ownership as charged was fatal to the conviction (Cl' 192952, Scoles; 

CH 21'5881, ifadrid) • : · . · 


:iith respect to Charge III and its Specification, Private Luke 
n. Hartinez testified the.t cne night, about the first of Yay, his 

:jl.QO. watch we.s taken while he slept. Ifo'i stated he had not seen the 

watch sinc·e that time and thc.t.· he could not identify it if he 1·rere 

to see it (R. 27-28, 3.P) • The only testimony offered by tJ1e pros

ecution to connect the accused with the larceny of.this wr.tch as 

alleged disclosed that a watch was found in his shoe when he w2.s 

searched on the morning of l~y l (R. 25), but it nas not sho,m to 

be 1-:artinez.t watch, nor is there any co,'.petent evidenc_e that the 

watch did not belong to the accused hiI:lself. There is a com:7lete 

failure of proof of the alleged larceny. !:-oreover, there is no 

evidence in the record to establish tlle corpus delicti in the case 

of the flashlight mcluded in the same Specification. The evidence, 

theref'.ore, is clearly insufficient. to support the find.ings of guilty · 

of Charge III~ its Specification. 


4• For the reasons herein stated, t!1e Board of ::?.eview holds 

the record of trial legally sufficient to su;_:,port the findings of 

guilty of Specification 2 of Charge I, and of Charge I., but legally 

insufficient to support the findings of 3t1ilty of Specification 1 

of _Charge· I, of Charge II and its Specification, and of Charge III 
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and its Specification. The :3oard. of ~eview further holds the record 
of trial legally sufficient to sU;,)lJort only so r.mch of the sentence 
as involves confinement at hard labor for two months • 

....:.L.=.•....:i:..;.;·:.=-·..::Sr.:;:.:·'=·i:..:t.:.:h'------' Judge !ldvoce.te 

_,...;.·:=ill=i::.:ar:::'ilc:.....:;A::.:•_.:..:R~oun=d:;:.:'·s;...__, Ju(! r;e .!'.dvocate 

-~""-:::.;;..• ...;fc.:..;I.;._,;;s;..;;c.:.:h~a..;;;af;:;;._____, Judge /.dvocate 

1st Ind. 

War Department, J.A.G.O., Sep 11 1941 - To the Corrunanding Gen
eral, 36th Division, Camp Bowie, Texas. 

l. In the case of Private 1."l'illls A. !Bvenport (20810154), Service 
Company, 144th Infantry, I concur in the foregoing holding ~y the Board 
of Review and, for the reasons therein stated, recommend that the findings 
of guilty of Specification l, Charge I, and of 9hargea II and III and 
their specifications, be disapproved; and that only so much or the sentence 
be approved as involves confinement at hard labor for two months. There
upon you will have authority to order the execution of the sentence as 
thus modified. 

2. When copies of the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holdi]lg and this 
indorsement. For convenience of reference and to facilitate attaching 
copies of the published order to the record in this case, please place the 
file number of the record in brackets at the end of the published order, 
as follows: 

· CM 21'7'703) • 

(s) E. C. McNeil 
E. C. ~fcNeil, 

Colonel, J.A.G.D., 
Acting The Judge Advocate General. 

Incl. 

Record of Trial. 
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WAR DEP.ARTI.El'IT 
In the Office of The Judge Advocate G~eral 

°'iiashington, D. C. 
(111) 

Board of Review 
CM 218183 

NOV 1 g, 1941 

UNITED STATES 	 ) SIXTH CORPS AREA 

) 


v. 	 ) Trial by G.C.1-:., convened at 
) Fort Sheridan, Illinois, August 

Captain SYLVESTER M. WEISH ) 19 and 20, 1941. Suspension 
'{0-258995), 	Medical Corps ) from promotion for one. {l) year. 

{WIJA.). ) 

------· 

OPINION of the BO.ARD OF REVIEW 


IITLL, CRESSON and TAPPY, Judge Advocates. 


1. The record of trial in the case of Captain Sylvester M. 

Welsh, M.C., which has been examined in the Office of The Judge 

Advocate General and there found legally insufficient to support 

the fin:iings and sentence, has been examined by the Board of Re

view, and the Board sul::mits this, its opinion, to The Judge Ad

vocate General. 


2. The accused was tried upon the following Charge and 

Specifications : 


CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Captain Sylvester IJ. Welsh, 
Medical Corps, did, on or about July 16, 1941, 
incapacitate himself far the full perfonnance of 
military duty due to intemperate use of intoxicating 
liquor. 

Si:e cification 2: In that Captain Sylvester M. Welsh, 
Medical Corps, did, on qr about July 18, 1941, 
incapacitate himself for the full performance of 
military duty due to intemperate use of intorl 
cating liquor. 

Specification :3: In that Captain Sylvester M. Welsh, 
Medical Corps, was on or about July 18, 1941, at 
High~ood, Illinois, drunk in uniform in a public 
place, to the prejudice of good order and military 
discipline. 
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The accused pleaded not guilty to all Specifications and the 
Charg~. He was fourd, of Specifications land 2 of the Charge: 

"Guilty, except the VIOrds •intemperate use 

of intoxicating liquor•; substituting therefor 

the words •use of drugs or intoxicating liquor, 

or both'; of the excepted words: Not Guilty, 

o£ the substituted words: Guilty. 11 , 


of Specification 3 of the Charge, 11 Not Guilty"; and. of the Charge, 
"Guilty". He was sentenced to be suspended from promotion for a 
period of one year after ~s promotion would othervdse be due~ ...,. 
The reviewing authority approved only so much of the findings of 
guilty of Specifications land 2 of the Charge as involved a find
ing that the accused did on or about July 16, 1941, and July 18, 
1941, respectively, incapacitate himself for the full performance 
of military duty due to use of intoxicating liquor, approved the 
sentence, and ordered its execution. The result of the trial was 
published in General. Court-Martial Order No. 186, Headquarters 
Sixth Corps Area, September 8, 1941• 

.3. The only question requiring consideration is the legality 
of the fin:lings of- the court as approved by the .reviewing authority. 

' ' . 

!.• The court excepted from its finding of guilty of each 
Specification the v.ords "intemperate use of intoxicating liquor" 
and substituted therefor the words, 11 use o£ drugs or intoxicating 
liquor, or both11 • 

Winthrop in his Military Law and Precedents (2d ed.), 
page 378, states: · 

."THE FINDINGS MIBT BE CERTAIN. That is to say 

they must have no uncertain meaning, but must be in

telligible and exact. 'Ibis will be illustrated in 

treating presently of the various allowable forms 

of finding O II . 

The Manual for Courts-Martial, 1928, provides in para
graph 7g £. in part: 

"The find:-zig should be consistent with itself. 

*** 
* * * 
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11Exceptions and Substitutions. - One or more 

words or ;Lgures may be excepted and, where neces

sary, others substituted, provided the facts as so 

foun:i constitute an offense by an accused which is 

punishable by the court, and provided ~ such 

action~ not change ~ nature ~ identity of 

!!:& offense charced in the snecification or increase 

the amount of punishment that might be imposed for 

any such offense.***•" (Underscoring supplied.) 


11It is elementary that one accused of a crime must 
be definite]y apprised of the offenses charged against 
him and what he must be prepared to meet * * *• An ac
cused, therefore, cannot be legally convicted of an of
fense of vmich he has hart no notice and with vmich he 
is not charged. In this, military procedure follows 
the rule of the criminal courts: * * *•" (CM 120948, 
Garcia; CM 120949, Espinosa.) 

Q.• With respect to alternative pleading in a specifica
tion, the Manual for Courts-Martial provides: 

11 0ne specification should not allege more than 

one offense either conjunctive]y or in the alter

native. Thus a specification should not allege 

that the accused 'lost and destroyed' or that he 

'lost£!:. destroyed' certain property. 11 (Par. 29 !2., 

M.C.M., 1928.) 


The Ju:ige Advocate General has held: 

11A charge or specification should not be expressed 
in the alternative - as that the accused 1did sell 2!. 
through neglect lose,• etc. The selling, through neg
lect losing, and. through.neglect spoiling are distinct 
offenses and should be so charged. * * * 

11Such a charge is irregular and defective and upon 
motion may be stricken out or required to be amended
* * *•" (Dig. Ops. JAO 1912, Discipline, II D 11 ~ p. 
48?.) 

"An allegation that the accused did 1 (a) take, or 
~. 	 (b) otherwise secure certain photographs of a character 

likely to be of service to the eneIJ\Y',' violates the rule 
against alternative pleading and is defective. (a) States 
an offense. (b) llies not. It is impossible to sa::, whether 
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the accused has been convicted of an offense. Con

vlction is disapproved. (CM 121586, France, Sept. 21, 


. 1918. ) 11 (Dig. Ops. JAIJ 1918, P• 270.) 


The prirx:iples above stated are equally as applicable 
to a finding as to a specification. The finding must state an 
offense. 

The firrlings of the Specification:5 upon which, by ex
ception and substitution, the accused was found guilty, both al 
lege that the accused did incapacitate himself for the full per
formance of military duty due to 11 use of drugs or intoxicating 
liquor, or both11 • The findings are in the alternative, and are 
uncertain in that they state that the incapacity was due to one 
of three causes, the use of (1) drugs, or (2) intoxicating liquor, 
or (3) drugs and into:xicating liquor. It is not possible to state 
the offense of which the court found accused guilty. 

c. The reviewing authority has attempted to correct the 
erroneous action taken by the court in its findings, by approving 
only so much of each findi."lg as involves a finding that accused 
did on each date alleged, incapacitate himself for the i'ull per
formance of military duty due to use of intoxicating liquor. The 
reviewing authori,ty endeavored to make certain the alternative, 
indefinite, and uncertain findings by selecting one of the three 
altemative fi.ndines· for approval. If the court in the findings 
had inserted the words 11and drugs" so that t~e findings read "due 
to use of iniioxicating liquor and drugs", the reviewing authority 
could properly have disapproved so much of the findings as read 
"and drugs". The reviewing authority is empowej'ed, however, only 
to approve a finding, or a lesser included offense thereof, or to 
disapprove the finding. He has no authority by his action to make 
definite an alternative, indefinite, and uncertain finding of the 
court, and thereby to find accused guilty of an offense of 'Which 
the court did not fin:l accused guilty. 

4. The Boar~ of Review is, therefore, of the opinion that 
the recor.d of trial is not legally sufficient to support the find
ings of guilty and to support the sentence. 

& ~/~ge Advocate, 

b~ Q--=> k-:>~ Judge Advocate. 

~<Sc< .4'\./4"4ffe'Judge A!lvoc~te, 

- ,. 
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1st Ind. 

. war Department, J.A.G.o., 	 - To the Secretary of War •
JJOV 3 0 1941 

1. Herewith transmitted for your action under Article.of 

War 50-}, as amended by the act of August 20, 1937 (Pub. No. 325, 

75th Cong.), is the record of trial in the case of Captain 

Sylvester li. Welsh (0-258995), Medical Corps (WMA.), together 

with the foregoing opinion of the Board of Review. 


2. I concur in said opinion of the Board of Review and, 

for the reasons stated therein, recommend that the findings 

and sentence be vacated, and that all rights, privileges and 

property·of which accused has been deprived by virtue of said 

sentence be restored. 


3. Inclosed herewith is a form of action designed to 

carr:y into effect the recommendation hereinabove made should 

it meet with your approval. 


T 

2 	Incls 
Incl 1 - Record of trial. 
Incl 2 - Form of action. 

{Findings and sentence vacated. G.C.M.O. 37, 29 Dec 1941) 
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------

WAR DEPA.>t'fi.'.EHT 

It) the Of.f'ice or The Judge Advocate General 
 (11?)Washington., D. C. 

Boa.rd of Review 
CM 219028 DEC 3 0 t9.c1 

UNITED STATES 	 ) SOUTHEAS[' .AIR CORPS TRAINING CENTER 
) 

v. 	 ) Trial by G.c.u•., convened at 
) Maxwell Field., Alabama., Novem

Private.ELDON H. SMITH ) ber 6., 1941. Dishonorable dis
(:14040423)., Temporary liax ) charee and confinement for one 
v."8ll Field Recruit .Detach ) (1) year. Disciplinary Bar
nent., Maxwell Field., Ala ) racks. 
bama. ) 

--·-- 
HOLDING by the BOARD OF REVIEW 

HILL., CRESSON a.nd TAPPY., Judge Advocates. 

l. The Board of Review has examined the record of trial in 
the case of the soldier named above. 

2. The reviewing authority in his action disapproved the 
finding under s:r;ecification 2., Charge II, to th,e effect that the 
accused had been imprisoned under sentence of a civil court. Af
ter the exclusion of those words, the Specification failed to al 
lege any offense cognizable by military or civil law. 

J. The Board of Review, accordingly., holds the record of 
trial legally insufficient to support the finding of guilty of 
Specification 2., Charge II, but legally sufficient to support 
the i'i.n:iings of guilty of Charge I and its Specification, and 
Specification 1, Charge II, and Charge II, and legally suf
ficient to support the sentence. 

',:::::) . 

~~O Judge Advocate. 

~~. b ~Judge Advocate. 

~.... ,)r.~ge Advocate. 

(Specification 2, Charge II, involved fraudulent enlistment 
by willful concealment of imprisorunent under sentence of 
civil court, under Article of 'IJlar 54.) 
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1st Ind. 

War Department, J.A.G.o.;t,\ 8' 19.f2To the Commanding General, 
Southeast Air Corps Trainine Center, Maxwell Field, Alabama. 

1. Ii, the case of Private Eldon H. Smith (14040423), 
Temporary Uaxwell Field Recruit Detachment, Maxwell Field, 
Alabama, attention is invited to the foregoing holdine by 
the Board of Review that the record of trial is legally in
sufficient to support the findine of guilty of Specification 
2, Charge II, but lega1ly sufficient to support the findings 
of guilty of Charge I and its Specification, and Specification 
1, Charge II, and Charge :r;r, and legally sufficient to support 
the sentence, vmich holding is hereby approved. Under the 
provisions of Article of :var 5<*, you now have authority to 
order the execution of the sentence•. 

2. When copies of the published order in this case are 
forwarded to this office they should be accompanied by the 
foregoing holding and this indorsement. For convenience of 
reference and to facilitate attaching copies of the published 
order to the record in this case, please place the file number 
of the record in brackets at the end of the published order, 
as follows: 

(CM 219028). 

~ Q.. ~---· '• 

1:yron c. Cramer, 

?Jajor General, 


'J;he Judge Advocate General. 
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VIAR DEPAATMEHT 

In the Office of The Judge Advocate General 
Washington, D. c. 

Board of Review 

CM 219089 
 DEC 2 3 1941 

UNITED STATES ) ALASKA DEFENSE COW.AND 
) 

v. .. ) Trial by G.C. M., convened at 
) Fort Richardson, Alaska, Uovem

Private BRUCE C. NICHOLSON ) ber 18, 1941. Dishonorable dis
(6937694),·24th Air Base ) charee and confinement for six 
Squadron, 23d Air Base Group ) .(6) months. No place of con
(Reinforced). ) £ine:nent designated. 

HOLDING by the BOARD OF RE'f'IEW 
HILL, CRESSON and TAPPY, Judge Advocates. 

1. The Board of Review has exand.ned the record of trial 

in the case of the soldier named above. 


2. The reviewing authority in his action disapproved the 

finding of guilty of the Specification, Charge II, but did not 

disapprove the finding of guilty of Charge II. upon the dis

approval of the finding of guilty of the single Specification 

of Charge II, nothing remained to support the finding of guilty 


. of Charge II. 

J. The Board of Review, accordingly, holds the record ot 

trial legally insufficient to support the finding of guilty of 

Charge II, but legally sufficient to support the fipding of 

guilty of Charge I and its Specification, and legally sufficient 

to support the sentence. 


· ~I~ Judge .ldvocate • 

..Q;,hAA-bQ~ Judge Advocate. 

~,u,A{~Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., JAN 3 1942. To the CoI!tllanding Gener¥, 
Alaska Defense Com.'!lB.Ild, Fort Richardson, Alaska. 

1. In the case of Private Bruce C •. Nicholson (6937694), 
24th Air Base Squadron, 23d Air Base Group (Reinforced), at 
tention is invited to the foregoing holding by the Board of 
Review that the record of trial is legally insui'ficient to 
support the finding of guilty of Charge II, but leeally suf
ficient to support the finding of guilty of Charge I and its 
Specification, am legally sufficient to support the sentence, 
which holding is hereby approved. Under the provisions of 
Article of War 50-.i, you now have authority to order the ex
ecution of the sentence. 

2. Your action in this case failed to designate a place 
of confinement. Confinement is authorized in a place other 
than a penitentiary, or Federal correctional institution or . 
reforma.tory. 

3. When copies of the published order in this case are 
forwarded to this office they should be accompanied by the fore
going holding am. this indorsanent. For convenience of refer
ence and to facilitate attaching copies of the published order 
to the record in this case, please place the file number of the 
record in brac~ets at the end of the published order, as follows: 

{CM 219089). 

l,vron c. Cramer, 

1Jajor General, 


The Judge Advocate Gener4t,. 
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(Reviaed Jul;v 1, lllto) WAR DEPARTMENT . (121)-~ IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON, D. C. 

Board of.Review 

CM 22009.3 

MAR 4 t942. 

u N I TE D s T A T E s 

v. 

Private WILLI.AM J. UNCKEL 
(33025061), 1st Veterinary 
Compaey- · (Separate). _ 

1st CAVAlll.Y DIVISION 

Trial by G.C.M., convened at 
Fort Bliss, Texas, January 
29, 1942. Dishonorable dis
charge and confinement f.'or 
one (1) year and three (3) 
months. Reformatory. 

HOLDING by the BOARD OF REVIEW 


HILL, CRE.5SON and TAPPY, Judge Advocates. 


The record of trial in the case of. the soldier named above has 
rbeen·examined and is held by the Board uf Review to be legally sufficient 
Ito· suppol'\ the sentence • ' 

...__) . 
.....:.~:~.l:..L~.':-::.~:f.__l,:::, Judge Advocate • 

./bk.Re..~ Judge Advooate, 

ef.,(U2~.4f~Jud~e Advooate, 

1st Indorsement 

War Depar1.m~m., J .A.G.O. MAR 8 19~7 · To the Commanding General, 
1st Cavalry Division, Fort Bliss, Texas. · 
. 1. In the case of Private William J. Unckel (33025061), 1st Veterinary
C,~mpa.n;y (Separa.te )., io-tma •· •· - ......, ..,..,.. ..,." 

http:Separa.te
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attention is invited to the foregoing holding by the Board of Re
view that the record of trial is legally sufficient to support the 
sentence, vlhich holding is hereby approved. Under the provisions 
of Article of Yiar 50-}, you now have authority to order the ex
ecution of the sentence, provided a place other than a penitentiary, 
Federal correctional institution or reformatory is designated as the 
place of confinement. 

Confinement in a Federal correctional institution or re
formatory is not authorized under the letter dated February- 26,. 
1941 (AG 253 (2-6-41.)E), from The Adjutant General to all Command
ing Generals, subject: 11 Instructions to reviewing authorities re
garding the designation·of institutions for military prisoners to 
be confined in a Federal penal or correctional institution11 ,·except 
in a case 1Vhere confinement in a penitentiary is authorized by law~ 
Confinement in a penitentiary is not auth9rized by law unless the 
period of confinement exceeds one year, a.rx:l. upless the offense in- · 
volved is recovuzed as an offense of a civil nature and made punish
able by penitentiary confinement for more than one year by some · 
statute of the United States of general application within the con
tinental United States, excepting section 289, Penal Code of the 
Un:!.ted States (18 u.s.c. 468), or by the law of the District of · 
Columbi.a whether statutory or co1I10on. Confinement in a penitentiary 
is not so authorized for any offense or micn:accused was found 
guilty in this case. · 

2. vfuen copies of the published order in this case are for
warded to this office they should be accompanied h'J the foregoing 
holding and this indorsement. For convenience of reference and ·to 
facilitate attaching copies of the published order to the record 
in this case, please place the file number of.the reoord in brackets 
at the end of the published order, as follows: 

(CM 220093). 

I.trron G. Cramer, 

Major General, 


The Judge Advocate General. 
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SPJGK 
Cl: 221Ql9 APR 3 0 1942 

U N I T E D S T A T E S 	 ) 4TH l;;QTORIZED DIVISION 
) 

v. 	 ) Trial by G. c. :Ii., convened at 
) Camp Gordon., Georgia., IJ:arch 31, 

Privates PAUL GOODMAN ) 1942. Goodman: Dishonorable 
(14043724), Company D, 4th ) discharge and confineme~t for 
Encineer Battalion (Combat), ) ten (10) years. 1IcBryant: Dis
and JOHIJNIE ii. LicBRYANT ) honorable discharge arxi confine
(14024542), Company c, 4th ) ment for five (5) years. 
Engineer Battalion (Combat). ) Each: Penitentiary.· 

HOLDING by the BOARD OF REVIE\\
HOOVZR, VAN BENSCHOTEN and KOTRICH,. Judge Advocates. 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. Accused were tried upon the following Charges and Specifi 
cations: 

~ CHARGE I, Violation of the 	93rd Article of War. 

Specification l: In that Private Paul Goodman., 
Campany "D"., 4th Engineer Battalion (Combat), 
and Private Johnnie Vi. I.IcBryant., Company "C", 
4th Engineer Battalion (Combat), acting joint
ly and in pursuance of a common intent, did., . 
at Augusta, Georgia, on or about :hlarch 1, 1942, 
feloniously talce, steal and carry away one (1) 
1936 Buick Sedan, value about three hundred and 
twenty-five dollars ($325), the property of R. 
N. neese. 

Specification 2: In that Private Paul Goodman, 
Company "D", 4th En{;ineer Battalion (Combat), 
and Private Johnnie w. :tw:cBryant, Company "C", 
4th Eneineer Battalion (Combat), acting joint
ly and in pursuance of a common intent, did, 
at 3-Point Service Station, in the vicinity of 
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' 
Lincolnton, Georgia, on or about Ii.:arch 11 1942, 
by force and violence, and by putting him in fear, 
feloniously attempt to tal~e, steal and carcy away 
from the presen~e of Lee ~ldman, gasoline of 
some -value less than twenty dollars {$26.oo), the 
property of said Lee Goldman. 

·1111.dditional Charges Against Paul Goodman" 

ADDITIOHAL CI-!AhGZ I: 	 Violation of the 94th Article .of War. 
(Disapproved by reviewing authority) 

Specification: (Disapproved by reviewing authority) 

ADDITIONAL CHARGE: II: Violation of the 58th Article of War. 
(Disapproved by reviewing authority) 

Specification: (Disa.1-iproved by reviewing authority) 

"Additional. Charge Against Johnnie w. l.lcBryant" 

ADDITIONAL CHAHGE I: 	Violation of the 58th Article of War. 
(Lisapfroved by reviewing authority) 

Specification: (Disapproved by reviewing authority) 

Each accused pleaded not 5,iilty to the Charges and Specifications per
taining_ to him. Goodman was found: 

"Of all Specifications and Charges: ~GUILTY', ex

cept the word 1·1,ASHIHGTON I in Specification 1 of Ad

filtional Charge II, s~bstituting therefor the words/ 

1A point 3 miles 1west of Lincolnton', of the excepted 


· word '1IOT GUILTY', of the substituted words 'GUILTY"'· 

I,icBryant was foupdz 

11 Of all Specifications and Charges: •GUILTY', ex

cept the word 'WASHilJGTON 1 , in Specification 1 of Ad

ditional Charge I, substituting therefor the words ra 

point 3 miles West of Lincolnton r, of the excepted 


-2



(125) 


word 1NOT. GUILTY', of the substituted words 1 GUILTY 111 • 

Evidence of two previous convictions of Goodman, one by summary court
martial for absence without leave, in violation of Article of War 61, 
and one by ,general court-martial for using provoking speech, being found 
drunk on duty, "committing a felony", and impersonating a noncOIIIIllis
sioned officer; in violation of Articles of 1"iar 90, 85, 94 and 96, 
respectively, was introduced. Svidence of one previous conviction of 
McBryant by special court-martial for absence without le{l-v.e, in vio
lation of Article of i'iar 61, was introduced. Each accused was sen
tenced to dishonorable discharge, forfeiture of all PB¥ and allowances 
due or to becane due and confinement at hard labor, Goodman for eight
een years., and McBrya.nt for seventeen years and six months. The re
viewing authority disapproved the findings of guilty of the Additional 
Charges I and II and their Specifications pertaining to Goodman, and 
disapproved the findings of guilty of the Additional Charge I and its 
Specification pertaining to 1:c.Bryant, approved the remaining find
ings of guilty., approved the sentence in each case but reduced the 
term of confinement to ten years in the case of Goodman and to five 
years in the case of McBrya.,t, designated the United States Peni
tentiary., Atlanta, Georgia, as the place of confinement in each case~ 

~and forwarded the record of trial for action under Article of War 5~. 

2. 'l'he evidence relating to Charge I and its Specifications, the 
only Charge and Specifications of which findings of guilty were ap
proved, is substantially as follows: 

Accused were found to be absent vd.thout leave from their organi
zations at. Camp Gordon, Georgia, at reveille on ~arch 1, 1942 (R. 17, 
18., 20). At about 1:30 a.m., Sunday, March 1., 1942, while Mr. R. N. 
heese was sitting in a restaurant in the 111500 block, Walton Way" 
(place not otherwise specified)., his autanobile, a 1936 Buick Sedan, 
value about $325, which had been parked in front of the restaurant, 
was taken and driven away by someone without the consent of Reese 
(R. 9-11) .' At the time "there was a girl in the car passed out in 
the back seat" (R. 11)." At about 2:30 a.m., Ilarch,l, this car (R. 19) 
was driven to a service station about two and one-half miles from 
Lincolnton, Georgia (about 50 miles from Augusta, Georgia). An oc
cupant of the car, one of the accused (not otherwise identified), 
came to the back of the station and asked the proprietor., ~r. Lee 
Goldman., 11to -let him have" three or four gallons of gasoline (R. 12, 
13, 15). Goldin~ said he. was ill and accused left. He returned in 
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a short time, however, and stated that he was 11 J. B. Brown, from 
Atlanta, Georgia". Goldman then admitted this· accused to the service 
station and saw that he had a pistol in his left hand. The accused 
"said to let him have some gas" (R. 12) - 11 a full tank of gas" (R. 13). 
Accused lifted the pistol "up to his h~p11 and "placed it close" to the 
proprietor who was standing by his side. He did not offer money in 
payment for the gasoline (H. 12-15). His face was "very red and flushed" 
(R. 23). Anothe-r man was present during the occurrence described but 
Goldman testified that he·did not recognize him - "the only look I 
got at him was when they were both on the same side of the car" (R. 14) ~ 
A woman came into the service station, said she was in trouble and 
asked for help. Goldman's ?rife started to telephone at about this 
time and the two men went away, abandoning the car (R. 12, 19). Reese 
later recovered the car (R. 19). · 

The two accused vrere apprehended PY a civil police officer in a 
11nigger house" (date and hour not specified) about two and one-half 
miles frcm the service station described. When the police officer en
tered the building they remarked that they supposed the officer was 
11looking11 for them. The officer replied that if they were the two 
11boys that stole a car11 he was looking for them, whereupon "they 
said we are the ones" (R. 15). One of the accused had in his pos
session a .45 caliber pistol (R. 15, 16) ~hich had been wrongfully 
taken from a footlocker of a Private Tipton of Goodman's company at 
Camp Gordon, Georgia (H. 7, 8). Accused were ret.urned to Camp Gordon 
about ~arch 3 (R. 18, 20). 

The investigating officer testified that after each accused had 
been warned that anything he said might be used against him (R. 25), 
each stated that on 11 Saturday afternoon'', about February ·2s, 1942, 
after considerable drinking, the two 11went to town11 and "later on 
down tov.n they saw a car and got into it and drove off". After pro
ceeding two or three blocks, · 

"A woman raised up in the back seat of the car. That 
v.-as the first time they noticed her, they said. They 

• then told me that they drove off near Uncolnton, 

Georgia, and stopped at a Service Station and called 

the operator out." 


One of accused said he had carried a pistol (l~. 24). 
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Each accused declined to testify or Ji,ake an unsvrorn statement. 

4. '.fhe evidence is legru.ly sufficient to support the findings 
of guilty of Charge I and S;_Jecification l .thereunder as to each ac
cused. The exact place of the commission of the larceny charged was 
not sho",m but it fairly appe~s that it occurred in the eeneral vicin
ity of Augusta, Georgia. The failure of i.,roof is not material. 

Specification 2, Charge I, alle1:;ing an attempt to commit robbery, 
is erroneously laid under Article of War 93. It alleges an offense 
in violation of Article of War 96. ':-ii th respect to this Specification 
there is some evidence that both accused went to the vicinity of the 
service station operated by 1.r •. Lee Goldman and that one of them twiee 
asked for gasoline and finally entered the servic.e station and present
ed a 1--istol in an apparent effort to get the casoline. \';hether this · 
accused intended to steal the gasoline or pay for it does not appear. 
'l'he circumstances in evidence are consistent vii.th a theory that he 
merely attempted by displaying the pistol to coerce Goldman into mak
ing a sale which, on account of the late hour, he was reluctant to 
make. 

But even if the evidence be accepted as sho,d.ne that an attempt 
at robbery was committed by someone, there is rio proof .as to vrhich ac
cused made the atter.1pt or that the attempt was a joint venture by the 
two accused. Goldman testified that he did not see the second man at 
his service station except when that man was standing outside the 
building. But one accused was inside the building when the pistol 
was displayed. There is no evidence that the second man acted as a 
lookout or that he assisted or participated in the traJ!saction in 

.any other way. The mere presence of a person at the scene of a 
crime by another, in the absence of evidence of preconcert or attempt 
to participate, is not a sufficient basis for an inference of partici 
pation in the crime (~ v.• United States, 150 U.S. 442; CJ.: 186947, 
Bopp and Aldrich). The two accused had been jointly enga,eed in taking 
and driving away the automobile and it is not unreasonable to infer 
from this circumstance that the two joined in a plan to buy or other
~~se legitimately obtain for their return· journey the small amount of 
gasoline first requested. There is no substantial proof that the sub
sequent' show of force was the outcome of a preconceived plan between 
the two. 
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The evidence is legally insufficient to support the finding of 
guilty of s~ecification 2, Charge I,· as to each accused. 

5. The United States Penitentiary, Atlanta, Georgia, was desig
nated as the place of confinement. Inasmuch as ea.ch accused is under 
31 years of age and is properly sentenced to a term of confinement 
less than·lO years, a Federal refonnatory or correctional institution 
or other place, in lieu of a penitentiary, should be designated. as the 
place of confinement. See paragraph 2 a of letter from The Adjutant 
General to commanding generals, dated February 26, 1941, subject: "In
structions to reviev{ing authorities regarding the designation of in
stitutions for military prisoners to be confined in a Federal penal 
or correctional institution." 

6. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty of 
Charge I and Specification 1 thereunder, but legally insufficient to 
support the finding of guilty of Specification 2, Charge I, and legnl
ly sufficient to support only so much of the sentence in each case as 
involves dishonorable discharge, forfeiture of all pay and allowances 
due or to become 4ue and confinement at hard labor for five years in 
a Federal reformatory or correctional institution or in another place 
other than a peniten~iary. · 

Judee Advocate. 

Judce Advocate. 

__.(On;;.;;..;.._L_e~a~v~e~)_________, Judge Advocate. 
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1st Ind. 

May 6 1942liar Department, J .A. G.O., - To the Commanding General, 
4th l,iotorized Division, Camp Gordon, Georgia. 

1. In the case of Privates Paul Goodman (14043724), Company D, 
4th Engineer Battalion (Combat), and Jolmnie "ii". 1,cBryant (14024542), 
Company c, 4th Engineer Battalion (Combat), attention is invited to 
the foregoing holding by the Board of Review that the record of trial 
is legally sufficient to support the findinc;s of cuilty of Charge I ./ 
and Specification 1 thereunder, legally insufficient to support the 
finding of guilty of S:µecification 2, Charge I, and legally sufficient 
to support only so much of the sentence in each case as involves dis
honorable discharge, forfeiture of all pay and allowances due or to 
become due, and· confinement at hard labor for, five years in a Federal 

·. 	 reformatory or correctional institution or in another place other than • 
a penitentiary, vmich holding is hereby. approved. Upon vacation of 
the finding of guilty of Specification 2 of the Charge, vacation of so 
much of the sentence to confinement in the case of accused Goodman as 
is in excess of five years, and designation of a Federal reformatory 
or correctional institution or another place other than a penitentiary 
as the place of confinement in each case you will have authority to 
order the execution of the sentences. 

2. As noted, the record of trial has been held legally suffi 

cient to support the findings of Guilty of Charge I and Specification 

1 thereurrler alleging joint-larceny by accused of an automobile. In 

det,errnining the legal sufficiency of records of trial of this kind to 

support .the sentences adjudged neither 'I'he Judge Advocate General nor 

the Board of Review v;eighs the evidence. ApplyinG this rt.µe, suf

ficient evidence was found in this case to satisfy the legal require

ments of proof'. I am not,· however, convinced that accused actually 

intended permanently to deprive the owner of his automobile or that 

their offense vd.th respect to the property amounted to more than that 

commonly known as "joy riding". Under the authority of the last note 

on page .216 of the 1:anual for Courts-kartial I accordingly recommend · 

that only so much of the findincs of guilty of Charge I and Specifi 

cation 1 be approved as involves findings that the two accused, act

. ing jointly and in pursuance of a conunon intent, did at the place and 
time alleged virongfully and without the consent of the owner take and 
carry away one Buick Sedan, value about $325, the property of R. N. 
Reese, in violation of Article of War 96, and that in each case the 
execution of the dishonorable discharge adjudged be suspended, the 
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term of confinement be materially reduced, and the place of con
finement be changed to. the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, or to a military post, camp or station. In mak
ing this recommendation consideration has been given to the previous 
convictions of accused. · 

J. \'llien copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at 
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: ,.. 

(CM 221019). 

.t:yron_C. Cramer, 
Major General, 

The Judge Advocate General. 

1 	Incl. 
Record of trial~ 

-s
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WAR DEPARTMENT 
Services of Supply (131)In the Office of The Judge Advocate General 

Washington, D. C. 


SPJGK 
CM 221215 

~AY 4 1942 

U N I T E D S T A T E S ) CAMP ROBERTS 

v. 
)
) Trial by G.C.M., convened at 
) Camp Roberts, California, Febru

Private DONALD K. GROFF ) ary 20, 1942. Dishonorable dis
(39078302), Service Battery,) charge and confinement for five 
1st Battalion, 40th Field ) (5) years. Federal Correctional 
Artillery. · ) Institution, Englewood, Colorado. 

HOLDING by the BOA.RD OF REVIEW 

HOOV'"'~, RITER and VAN BENSCHOTEN, Judge Advocates. 


1. The record of trial in the case of the soldier named 
above has been examined by the Board of Review. 

2. The only question requiring consideration is the pro
priety of the designation of a Federal reformatory as the place 
of confinement. 

Confineioont in a Federal reformatory or correctional 
institution is not authorized under letter dated February 26, 1941 
(AG 253 (2-6-4l)E), from The Adjutant General to all commanding 
generals, subject: "Instructions to reviewing authorities regard
ing the designation of institutions for military prisoners to be 
coafined in a Federal penal or correctional institution", except 
in a case where confinement in a penitentiary is authorized by 
law (CM 220093, Unckel). Confinement in a penitentiary is not 
authorized under Article of war 42 for peace-time desertion nor 
for willful disobedience of a lawful command of a superior officer, 
the offenses of which the accused was found guilty. 

3. For the reasons stated the Board of Review holds the 
record of trial legally sufficient to support only so much of 
·the sentence as involves dishonorable discharge, forfeiture of 
all pay and allowances due or to become due and confinement at 
hard labor for five years in a place other than a penitentiary, 
Federal reformatory or correctional ,,.institution. 

Judge Advocate. 

~~~~~!:::..,,l.~~gc___, Judge Advocate. 

"'--:~~:I:!:::!IZ::J::/.~~::.c.a~~~~,~dge Advocate. 
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1st Ind. 
'MAY 6 1942 

War Department, J.A.G.O. - To the Conmianding General, 
Headquarters, Camp Roberts, California. 

1. In the cas.e ot Private Donald K. Grofl (.39078.302), 
Service Battery, lat Battalion, 40th Field Artillery, Camp 
Roberts, California, attention is invited to the foregoing 
holding by the Board of Review that the record of trial is 
legally sufficient to support only so much of the sentence as 
involves dishonorable discharge, forfeiture of 1lll pay and 
allowances due or to become due and confinement at hard labor 
for five years in a place other than a penitentiary, Federal 
reformatory or, correctional institution, which holding is here
by approved. Upon designation of a place of confinement other 
than a penitentiary, Federal reformatory or correctional institu
tion, you will have authority to order the executiQn or the 
sentence. 

2. 'When copies of the published order in this case are 
forwarded to this office they should be accompanied by the 
foregoing holding and this indorsement. For convenience of 
reference and to facilitate attaching copies of the published 
order to the-record in this case, please place the file number 
of the record in brackets at the end or the published order, 
as followst :;,'1 

' (CM 221215). ~·c..~- 0 - -• . I -

Jlyron o-. Cramer · · 

Major General, i 


The Judge Advocate Ge~ral. 
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YiAA DEF.A.RLL:::i:IT 
Services of Supply 

In the Office of The Judge Advocate. General. (133) 
Washington, D.C. 

SPJGH 
CM 221;599 

JUL 9 1942 
UHITED STATES 	 ) S~OND ARMY 

) 
v. 	 ) Trial by G.C.lI., convened at 

) Fort Leona.rd Wood, Llissouri, 
Captain CECIL L. HAY ) ·. April 10, 194,2. Dismissal • ., 
(0-322315), 119th Field ) 
Artillery. ) 

I 

OPIHION of the BOA.1D OF REVIE':l 

HILL, CRESSOU and LIPSCOI.IB, Judge Advocates. 


1. The record of trial in the case of the officer named above 
has been examined by the, Board of Review and the Board submits this, 
its· opinion, to The Judge Advocate General. 

, I 
2. Accused was tried upon the follovling Charges and Specifi~:~ 

tione: 

CHARGE Ia Violation of the 93rd Article of War. 

Specification la (Not guilty). 

Specification 21 In that Captain Cecil L. Hay, 119th 
Field Artillery did at Fort Leonard Wood, lassouri 
on or about January 18, 1942, with in~nt to do 
bodily harm, cpmmit an assault upon Edna Io Bain, 
Second Lieutenant, Jt:rmy Nurse Corps, by striking 
her in the face and head with his hand. 

CHARGE IIa Violation of the 95th Article of Yiar. 

Specification la In that Captain Cecil L. Hay, 119th 
Field Artillery, did, at Fort Leonard ·;1ood, L!issou:ri 
~nor about January 18, 1942, cox.nnit e.n assault upon 
Edna I Dain, Second Lieutenant, Army Nurse Corps, by 
wrongfully, forcibly and in an indecent manner, 
attempting to fondle and caress her, without her 
coDSent and against her vigoro·us protest • 

. 
Specification 2: (Not guilty). 
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The accused stood mute. The court entered a plea of not guilty to all 

Chartes and Specifications. He was found not Qlilty of Specification 

1, Charge I, guilty of Specification 2, Charge I except the ·1trords "v.rith 

intent to do bodily harm"; of Charge I,' not guilty of violation of the 


. 93rd Article of War but guilty of violation of the 96th Article of War; 
guilty of Specification 1, Charge ll; not guilty of Specification 2, 
Charge n, ·and guilty of Charge II. He was sentenced to be dismiss.ad 
the service. the revievdng authority approved the sentence and forwarded 
the record of trial for action under the 48th Article of Y[a.r. 

3. The evidence for the prosecution is substantially as follows i 
; 

Second Lieutenant Edna r. Bain, Army Nurse Corps, Station 

Hospital, Fort Leonard Wood, W.ssouri, first met the accused on the 

evening of Saturday, January 17, 1942, when accused and Captain Case 

called at the nurses• quarters and escorted Lieutenant Bain and another· 

nurse in the car of the accused to an informal dance at the ll9th Field 

.Artillery Club, Fort Leona.rd Wood. During tM evening Lieutenant Bain 

had not more than three dririks of bourbon and- Coca Cola., which had no 

effe,t on her. She did not know how much the accused drank. She left 

the dance once with the accused and went to the ll9th Officers I Mess, 

where they ate some celery and radishes. On the way back to the club 

they kissed each other once (R. 13, 35-39). 


Miss Bain and accused left the club in the oar of accused 
between 1:00 and ls30 a.m., Sunday morning. She intended to go home 
and took it for granted that they were· going there. When she saw that 
t~ey were not headed fort~ hospital area, she su~ested that they 
were no·t on the right road .and that she wanted to go home.. The accused 
made no reply to her request to be driven home, but drove by the 
W.litary Police Inspection Station on Highway 17, down that highway 
several miles to-a. side road, where he turned right and 'then into a 
lane which led to a school house. Ai'ter shutting off the engine and the 
lights, accused immediately began ma.king improper advances •. lie placed 
one arm around her shoulders and brought his free arm toward her. Miss 
Ba.in imrr,edia.tely tried to protect herself and to pull his arms and 
hands a.way. Accused gra.spE;!d her arms roughly and her knees very forcibly 
notlrlthstanding her resistance with all of her power and strength. lie 
ma.de no response to her continued requests to be ta.ken home. When she 
sea.red the accused by saying that someone was looki~ in the window, the 
accused started the cai: (Rt 13-17). . _ ' 

The accused drove ·a.cross the highway up a. road a short distance 
to a lane, parked the oar, shut off the lights !lnd started his improper 
advances all over again. Re .was very rough, placed his hands on her 
thighs, trying to separate her :knees, s erambled around over her, forced 
his knee between her knees, pinned her down on the seat and held her 
hands back. ~ B!ie felt that she was nearly overcome in.spite of her 
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struggle and could not hold out much lonGer and because ~ccused was so 
close in such a co~procisin6 position, she bit him on the cheek. He 
immediately struck her across the side of her head and face, jarring 
her v;hole body, ma.dng her head ache, and causing a svrelli:ng and 
abnormal redness. After the accused struck her, he said "You nurses 
'are all alike, \Th.en so:ceone touches you you think they are going to 
make you 11 

• I.ass Bain then 6ot out of the car with the accused right 
behind, pulling and dra.g;;i~ her. Just after they vrerc out, the ac
cused took hold of -her and offered, for the first time, to take her 
ho:ce if she v:ould i;et in the .car. m1.en. she _reentered the car, the 
accused backed the car out of the lane, drove up the side road to 
Highway 17 and then started in the c.irection of the post (R, 17-22). 

After driving a short distance on Highway 17 the accused 
stopped the car on the side of the road. ·;/hen Lieutenant Bain ~ot 
qut of the car, accused chased her around the car several times. She 
saw the lii;hts of a car coming fro:ci the direction of the post and· 
tried to 6et in the 1:uddle of the road to· stop it, but the accused 
pulled b.e r back. She freed herself and screamed for help. Iihen the 
co.r stopped she got in it between two soldiers, The accused tried to 
pull her out of the car e.J1d s a.id that he ·would take her home •. .After 
her refusal, the accused started toward the post and the soldiers drove 
her to the next tm•:n south, Cabool, where the soldiers bought her a bus 
ticket to the post (R. 22-27). 

The soldiero' car stopped because of the scre~~s of a lady 

for halp. lli.ss Bain ran to the car, .sot in, and. asked them to ts.ke 

her vlith then. The other car parked on the side of the road Yras then 

back'ed down to them. L!1ss Bain vre.s cryin6, frichtened, hysterical, 

and her hair vras all mussed up. She refused to c; et OUt and go vri th 

the captain. \';hen the captain took hold of her arm, one of· the 

soldiers told him to let her stay with _them. iiithin a few minutes 

she made a brief explanation to the soldiersJ that she had been 

figiti:tl,'.; v:ith the captain; that he had almost and probably would have 

overp01·1ered her if the soldiers had not ·come o.long; and probably 

would have boen if she ho.d not been.so strong. Lieutenant Ba.in "con

ducted horself lil:e a lady" and we..s not intoxicated. The soldiers 

took hw to Cabool where she caught a bus to the camp (R. 56-63). 


l.iiss Ba.in suffered pain in her i'ace froi:i the blow, had 
bruises on her arms and thi[;hS above the knees, and V[as extremely 
upset und nervous (n. 28-29). Her stockiDt;S were torn and had 
run::lers in them down by the ankles, her shoes were very scuffed and 

. her fur coat torn in the back (R. 28, 29, 34). 
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At about 8 o'clock on the morning of Jrmuary 18, Miss'Bain 
telephonedto Lieutenant Nola E. Qui:rµi, A.N.C., who lived across the 
hall, but who had E;one on duty at 7 o'clock, that she was home. 
When Lieutenant ~inn entered the: room of Lieute,nant Bain at 2:15 
o'clock that afternoon, she found. her nervous and crying, with bruises 
on her arms, about her shoulders, around her knees, and her right cheek 
swollen, The gist of their conversation was about an unpleasant ex
perience. The bruises were of a ]Jloderate degree end were evident for 
several days (R. 63-67). 

4. The evidence for the defense is substantially as follows:· 

The accused testified that on the evening of the informal' 
party celebrating the opening of the 119th Field Artillery Clu9, he 
was asked if he would escort a nurse to-the party. Accused and 
Captain Case agreed to esc~rt two nUNes, the accused to escort the, 
taller and Captain Case the shorter. They went to the nurses' quarters, 
were introduced to two nurses, and the accused became Miss Bain's 
escort. Upon arrival at tha cl1lb. Captain Case treated them to a drink 
from a bottle which he purchased and kept in the bar. During the eve
ning accused and Captain Case treated alternately, usually serving .. 
bourbon whiskey with Coca Cola. Included with the waltzes and fox 
trots were vigorous modern dances and he 11imagined11 the shoes got · 
damaged. About 12:30 a.m. accused.and Miss Bain walked over to the 
Officers' Mess and had some celery and olives from the ice box. On 
the way back they stopped in a little room and kissed each other. 
Miss Bain seemed to enjoy it and cooperated. very5fully•.When accused 
and Miss Bain left the club about 1:00 a.m. and went to his car, he 
asked if she would like to take a little ride. She replied that the 
next day was her day off. Accused kiss.ad her before he drove out of 
the parking lot (R. 70-74). 

Ul.thout any fixed place in mind, he drov'~ to ~ :Military 
Police station on Highway 17, and when pass..ed by the sentry, drove 
slowly down that highway. About ten miles away he pulled into a drive

.· 	 way and started back on the same road. Upon reaching the deserted'. 
village of Bloodland, he desired to relieve himself', pulled off to the 
side of the road. put on parking lights, walkefr behind a building and 
relieved himself. When he got back to the.car they "began to do some 

. 	necking''• Re kissed her, and she seemed to kiss back and enjoy it. 
The hugging and kissing with conversation mixed in lasted for over an 
hour. The car was getting fairly vrarm from the heater. Miss Ba.in, 
in her fur coat, oegan to ta~k loudl_y and in a little more animated . 
manner, and then bit him fairly sharply on the cheek for no apparent 
reason. He then slapped her in a "normal brief way" with an open. 
hand. She seemed to resent it very highly, got out of the oar, hailed 
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an approaching coupe and entered it. Accused backed his car, walked 
to the coupe and saw her siti;illi:; on the seat mth bro soldiers. He 
told her that they had better go home, but she replied that she was '· 
not going home with him. He had hold of her arm and thought that 
with a little urging she would come al"Orig. After talking with one of 
the enlisted men, he tried to pull her out, but she would not.be 
urged. He then asked the soldier to talce her to her quarters, but 
the soldier declined his offer to pay for that trouble. The soldiers 
left with Miss Bain and the accused then drove back to his quarters 
(R. 74-78). 

. 
The accused stated that he did not leave Highway 17 except to 

turn around~ Vlhen he put his arms around Miss Bain she likewise put 
her arms around him. .They sat in the car on Highway 17 near Bloodland 
for a.t least an hour, during which time there was a lot of kissing, 
hub{:;ing, and embracing, which was mutual. She had given no indication 
that she objected to the huggi:.:i,; and kissing up to the time of the bite. 
He had his arms around her until the bite. He slapped her with his 
open hand because of the sharp twinge of pa.in from the bite. He deniJd 
that he forced her back against the seat or held her shoulders ba.ck; 
that he attempted to force his knee between hers and to force her legs 
apart; that there had been any quarrel of any kind up to the time .she 
bit him; that he attempted to rape her; that he got out of the car and 
'l'wTestled with her before the car came over the hill; that he pulled and 
hauled her r.round oh the road; that he tried to force her out of the en
listed man's car; that.he attempted to keep her in the car when she got. 
out; or that he chased her when she got out of the car (R. 78-82). 

Accused stated that he did nothint,; to Miss 'Bain that he should 
not have done with the exception of the slap. He apologized to her by 
telephone and letter for failix;; to get her back ..to her quarters and for 
the slapping. He received a letter fro~ lliss Bain, which was not exactly 
a friendly letter, iµid from v;hich he could not tell whether she accepted 
his apology or not, because ft was not worded clearly on that FOint (R. 
88-90) ~ 

Upon cross-examination the accused identified two letters which 
he wrote to lliss Bain. The first, dated January 20, 1942, was received 
in evidence as Exhibit A (R. 96), and the second, undated, v.-as recoived 
in evidence as Exhibit B (R. 98). 

Exhibit A reads as follows: 

11 I desire to tender my sincere and unreserved apology 
for my conduct in your company early last Sunday morning. 

"I realize that it will be hard for you to forgive me 
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even 	in aey small degree; and any consideration you do 
r;j. ve 	to my plea that I had consumed too many drinks 
will 	be highly appreciated. 

"Please believe that I am truly sorry, and desire 
to :m.a.ke up in what small vray I can by repaying any ex
penses you were caused. \'fill you please drop me a line 
& let me know the expenses so that I may reimburse you? 
This ·would mal.ce me feel better about it. 

"If you write, perhaps the enclosed envelope will 
be of assistance. 11 

Exhibit Breads as follows: 

•since Sunday night I've been very,busy and meant 
to drop a line sooner as I spoke of then, but you know 
how, Time, our .enemy, flits past. 

"Believe me, it ma.de me very happy to hear you. say 
you'd try & co-operate with me. 

•Here is what I propose to do - with your per 
mission to try & write each week a brief letter letting 
you know my progress with the struggle against the Mr. 
Hyde part of my nature & especially the arch-enemy of 
my good nature & good judgment - liquor. 

"All 	last week 4 bottles beer - so far ·this week 
~ . 

2 beers. None today.· No dates. Have written to my 
Dad once & to my brother Ted, who is a bomber pilot, 
once. 

"Do you wonder why I want to v;rite & r eport? . 
Because as a matter of person.al honour, as well as clear
ing up the shame I have cast on my rebiment, I must, by 
no matter how long &: difficult an effort: • 

11 (1) make you over from an enemy to a friend. 

11 (2) Secure your forgiveness. 

11 (3) Leave liquor alone from now on. 

"No. ( 3) is really tough for me, numbers (1) and 


(2) 	may take years. 
uThis may sound like bunk to you&: merely a. good 

line to get out of·a scrape, but really it's not as only 
time can prove. 

•so please try & take it seriously & help me work 
my way down the list from -/i=l '\,rolf 11 to lower &: lower spots 
until perhaps some day .I can a.gain rate a remark .I may tell 
you about in the next report, if you will perrait another 
one. 11 
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Upon exara.ination by the court, the accused stated that he 
did not observe Miss Ba.in breaking -into tea.rs at any time; did not 
notice anything unusual a.bout her until just before the bitiIJG, just 
prior to the arrival of the car with the soldiers; the biting, slap
ping, and getting m,;.t of the car all occurred within a very short 
period of time; all unpleasantness started approximately five minutes 
before she left him; she vras excited - might call it hysterical 
when he tried to 6et her out of the soldier's car; he had no conversa
tion with 1:lss Bain v:hich vrould have i;iven her any knowledge of the 
school house after the right turn at Bloodland; he did not turn off 
at Bloodlc.nd on the trip south; and he knew of no reason why a serious 
charge should be brought out of a minor incident, or why l'rl.ss Bain 
should testify as she did, except that there was kidding in his· regi
ment and in the nurses I quarters that he was a wolf, which put the 
accused in a very bad light {R, 89-94). 

The tv.o s_oldiers who served at the bar stated that accused 
was sober and acted natural; that approximately four drinks of liquor 
were served to the party of' four with soda or Coca Cola; a.nd that 
there was about two inches left in the joint quart bottle belongi!)f; 
to Captain Case and accused (R• 98-104). The fireman who was in the 
kitchen of the 119th Field Artillery mess on the night of the party 

·saw accused come into the kitchen around 12:30 o'clock with a lady; 
he was sober (R. 105-106). 

Three of'ficers of the 119th Field .Artillery, Lieutenant 
Colonel John H. Nussdorf'er, llajor James c. -:~od., 1st Battalion, and 
Captain Geor 6e A. Culp, Reb~mental .t.djutant, testified that accused 
was not drunk on the night of the party; that they had known accused. 
in the rei;iment at least eight years; that his reputation as a soldier 
was good, dependable, sober, and industrious. Captain Culp testif'i-ed 
that he had been out with accused socially in the company of la.dies 
when accused was drinking,. and that the conduct of accused on such 
occasions had been normal and that of a e;entleman. None of them knew 
anything a.bout the reputation of accused with respect to his dealings 
with women (R. 108-114). , 

Second Lieutenant Hildec:;arde B~ Barthell, A.i{.C., testified 

that she had known accused since July 1941; that she had attended 

social £'unctions vri th accused when other ladies were present, had 

been alone' with him; and that he had always acted like a gentleman 

toward her (R. 106-107). 
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5. \iith respect to Specification 2, Charbe II, alleging an 
assault by striki!lG lli.ss Dain in the face and head with his hand, 
the testir.10ny of 23.ss Bain and the accused, the only persons present., 
agree that accused hit her with his hand after she had bitten him on 
t4e cheek. lliss Bain stated that she bit him because she was not able 
to hold out in iier struggle to protect herself against accused who was 
so close to her in such a compromisin;; position. The accused, on the 
other hand, stated that the blow ,·rith his open hand was a reflex action 
from her bite after about an hour of mutual kissing and hugging. The 
blo,·; jarred her body, made her heo.d ache, and ca.used a swelling which 
was evident the folloVIing afternoon. 

G. .iith respect to ::ipecifice.tion 1, Charge II, alle;;ing an in
decent assault, there is a sharp conflict betv;een the testimony of 
IJiss Bain and that of accused. ' 

IJiss Bain stated that accused. drove do,rn the highway in spite 
of her repeated requests to be taken home. He :made three stops with 
the car. The first ·was in the la.ne a.t Bloodlond when he shut off the 
enbine and li.;hts, began rua.king L11proper a.dva.nces to her with one a.rm 
a.round her and the free a.rm moving tmvard her, grasping her roughly 
e.nd forcibly by the arms and the knees, notwithstanding her protests 
and resistance Y,ith all of her povrer and strength until she sea.red 
him into movil1t; the car by saying that someone was looking in the 
windov:-. The second stop 'l'!as in a lane leading from a road across 
I:Ii<flway 17 where accused a.gain parked the car, shut off the lights 
e..nd starteC: his advances all over agai::, rou2;hly pla.ci~ his hands 
op. her thighs, scramblin,_; over her, forci11b his knee betv;een her 
1"..nees, _pinnin,_; her dov:n on the seat, and holding her hands back, 
until sh~ felt unable to continue the struggle and bit accused; after 
she bot out and then reentered the car upon his offer to~~ke her 
home, the accused drove a short distance back on Hi~hway 17 until he 
stopped, for the third time, on the side of the road. Miss Ba.in im
mediately ;ot out, and in spite of pulling and hauling on the pa.rt of 
accused, succeeded in stopping a car with the soldiers and securing a 
ride with them 'to a bus station, . 

The accused stated that he stopped the car but once, by the 
side of the road at Bloodland, because he desired to relieve himself. 
rlhen he came back to the car there was. mutual kissing, hugcing, and 
conversation for about an hour. IJiss Ea.in then beg;a.n to talk loudly 
and in a more animated manner and then, for no apparent reason, bit 
him fairly sharply on the cheek. .At'ter he slapped her face, she i;ot 
out of the car, hailed an approaching coupe occupied by tv,o soldiers, 
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and althoui;h he urged her to come with him, she drove down the roa<!. 
with t:10 soldiers. 

The recital of the circumstances by I.iiss Bain is corroborated 
by the testimony cf the soldiers as to her condition when she got into 
the soldier I s car - cryiri~, frif)ltened; hysterical, and hair all mussed 
up; by her statement a fe';'; mir-utes later to the soldiers of her ex
perience vd.th the accused - properly afuu.ssible as a part of the res 
gestae; by her complaint to Lieutenant Q.uinn, A.N.C., the next a.fter
noo-n;-a.nd the testimony of I~iss Quinn that N.ciss Bain was then nervous 
and cryini;, had a swollen richt cheek, bruises on her arms, about her 
shoulders, and around her knees, of a moderate degree but vihich were 
evident for several days; and the statements of accused in the two 
letters '1',hich he sent Miss Bain. In weighine the evidence it would 
tax the credulity of the Board to believe that her condition when she 
was rescued by the soldiers, the bruises upon her body, and the torn 
stockings and scuffed shoes resulted from, and the statements in the 
letter of accused vrere in explanation of, a mutual hugging and kissing 
party as described by accused. The Board is of t.~e opinion that the 
testimony of Lliss Bain is clear and convinc~, and that the direct 
and circumsts.ntial evidence of record corroborate her testimony a.nd 
suste.in the findi~ of ;_;uilty of an indecent assault. 

7. The accused is 33 years of age. The records of the Office 
of The Adjutant Generul shovr his service as follows, 

iedera.lly reco;;nized as second lieutenant, Battery F. 119th 
:'ield Artillery, 1.:ichiga..'1 Hatio;:ial Guard, January 6, 1934; appointed 
sec:md lieutenant, Field .Artillery, Natio~1al Guard of the United 
States, .April 4, 1934; appointed first lieutenant, Field .Artillery, 
lfo.tiv::ial Guard of the United States, ?Jay 10, 1939; aripointed captain, 
Field ..:.rtillery, National Guard of the United Std'tos, April 7, 1941; 
active dut7 April 7, 1941, pursuant to order of the President, January 
14, 1941. 

G. '.i.'he court was le,:;ally constituted. No errors injuriously 
affecti% the substantial rights of the accused Yrere coranitted duril'JG 
the trial. In the, opinion of the .i3oard of Review the record of trial 
is legally sufficient to support the findilli;S of 0uilty and the 
sentence. A sentence of dismissal is mandatory upon conviction of 
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violation of the 95th Article of ~·:a.r and is authorized upon con
viction of violation of the 96th Article of War • . 

.---~ 

~--r.-/~ Judi;e .Advocate. 
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1st fa<l. 

JUL 1 0 1942 

1. .Joroy:-.it;1 tro.ns;,li.ttcd for the actio.1 o.L· the Pre:;;ider.t are the 
recorcl oi' triccl s.:10. the opinio:i of t~::e Bof,rd o-.:: :Jevie:·; i.::i the case of 
Ca.pt:.i.in Cecil L. :ray (0-322Zl5 ), 119th i'ielci. ,.i.rtillery. 

2. I concur in tl10 opinion of the :Coard of Revie:•; tl1a.t tl1e record 
of trial is lecdly sufficient to su::prt the f'indin:;s of' 6t.ilty and 
the sentence• aad to ,,:arro.nt confirmation cf the senter::.co. I reco~,1;.:eml 
that the sentenc-z be co.i.lfir:."ed and ordered executed. 

0. Inclosed here...·;ith are the draft of a. letter for your si:;nnture, 
trv.nswittinb the r,~cord to the President for his action, :md a form of. 
:.::.xecu-..;ive action confirrniD£ the sentence a.nu directin:s that it be carrier;, 
into execution. 

~--
!J 

C':! 

:.zy-ron C. Crwaer, 
:-:ajor Jeneral, 

~ Incls. The Judge ildvccate Generul. 
Incl. 1- Record ci' tric.l, 
L10l. 2- Dft,ltr.for sig, 

3oc. of ,·iar, · 
Incl. 3- iorm of :x~cutivo 

(Sentence confirmed but execution suspended. G,C.1l.O. 69, 26 Aug 1942) 
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:·;AR DEPART~&KT 

Services of Supply 
-In the Offica of 'l'he Judge Advocate General 

l'iashington, t. C. (145) 

::iPJGK 

c:.1 221884 Jun 9 1942 


UNITED STATES 	 ) IV AF~lY COP.PS 

) 


v. 	 ) Trial by G. C. !!. , convened at 
) Camp Claiborne, Louisiana, r!.ay 

First Lieutenant POINCAP.E ) 1-2, 1942. Dismissal. 
' 	 ! 

RA3lrn (0-341006), 367th , \ 

. Infantry. ) 

· OPINION of the BOARD OF P.EVII:.l'I 
HOOVLP, RITER ar,d VAN ::rc,;r;s:;HO'I'?.:N, .Judf;e Advocates. 

1. The record of trial in the case cf the officer named above 
has been examined by the Boarc cf Review and the Board submits this, 
its opinion, to The Jude;e Advocate General. 

2. Accused was tried upon the following Charges and Speci-· 

fic.:a.ticns: 


CHARGE I: Violation of the 85th 	Article of war. 

Specificution: In that First Lie~tenant Poincare 
P.abun, 367th Infantry, was at ::amp Claiborne, 
Louisiana, on er about !!arch .a, 19L.2, found 
drunk while on duty as Officer of the Day. 

CHARG: II: Violation 	cf the 95th Article of War. 

Specification: In that First Lieutenant Poincare 
Pabun, 367th Infantry, was, at Camp Claiborne, 
Louisiana, on or about i.iarch-21, 1942, dis9rder
ly in Camp. 

He pleaded not guilty to and was found guilty of the Charees and Speci
ficaticns. No evidence of previous conviction~ was introduced. He was 
sentenced to be dismissed the service. ?he reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of ':iar 4S •. 

3. 1'he evidence shows that accused became regimental officer of 
the day, 367th Infantry, at Camp Claiborne, Louisiana, at 6 p.m., March 
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.. 
211942, having been detailed fer a tour of duty of 24 hours (Ex. A). 
At about 7 p.m., accused, accompanied by his wife, went ~o the bar of 
the Officers' Club and purchased a quart bottle of Glenmore whisky 
c.r.d had the bartender open it, place \ t on the bar and serve drinks 
from it (R. 6). The bottle vras plac'(:'.d 11 in front of" (P.. 7) accused, 
his wife arid several otl:iar officers (R: 7, 8). AccJsed asked the bar
tender to "fix a highball" (F. 8). 'l'he bartender and one of the of
ficer companions of a~cused testified that they did not see accused 
drink any liquor (P. .6, 12). One officer testified that he saw a 
glass in accused's hand at one time during the evening (P.. 19). Both 
accused and his wife played slot machines while in the club ( n.,, 16). 
Accus6d and his party left the bar at about 11 p.m. At ~his time 
about one-fourth or one-third or' the quart of whisky remained in the 
bottle (F:. 8). 

Upon his departure, while he was on the porch of the Officers'· 
Club, accused was hear~ to say to his wife, in an ansrY and loud man
ner (R. 13, 20), 11 If you co back in there I'll beat (or shoot) your 
brains out" (P..." 10, 19). Accused and his wife ·then went to their cat 
which was parkad nearby. A "scream" was heard from the direction of: 
the car (R. 11, 13, 17) and First Lieutenant Robert S. Swayze, 367th 
Infantry, and Second Lieutenant Walter M. Rogers, 367th Infantry, both 
of whom had seen accused in_ the club (r. 14, 16), went to the car. 
Lieutenant Swayze. testified: 

' 
tt;ve cpened the door. He said something about takine 
his· wife home. · I askad him not to, I reminded him 
that he was Officer of the Day and.I thoueht he should 
not leave camp. He would not pay any ·attention to my 
telling him this though. He finally seemed to get a 
little angry about it and jumped out~of the car and 
went after me, started hittine:;.at me. I jwnped out 
of his way but he finally got me. I struck at \him 
but wasn•t succe~sful. But after a few seconds he 
quit.• (R. 11).' . 

This testimony was corroborated in substanc~ by Lieutenant~r:ogers (R. 17). 
Lieutenant Swayze did succeed in striking accused a "glancing-blow on the 
chin• (R•.15, 17). Lieutenant P.oeers intervened (R. 18). After the ex
change of blows accused and Lieutenant Swayze apologized to ~ach other, 
and accused requested Lieutenant Swayze to ask Mrs. R~bun, who had re
turned to the perch of the club, to "come on and go with him". Shortly 
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afterwards :,!rs: Fab1m started to drive the car away. Ai::cused jumped 

on the runnin,; board, entered the ciir a."1.d left with her (R. ll, 18). 

Lieutenant Swayze testified that at'the time of the occurrences de

s,:!ribed he believed a::~cised was "normal" (P.. 13), though an,;ry, but 

was not in a prcper condition to perform his duties (R. 13, lL,). He 

declined to express an opinion as to whett1er accused was drunk but 

stated: 


11 It could have been an,;er. I could not smell liquor 
or the odor en his breath and at the time I imaeined 
he v;as drunk, I did then. ·:H:-i:- ·rhat nir:ht he lo£lked 
like he h~d been in the bar and he came out a,::ting 
in the manner and .for just nc other reason I ~ust 
thoucht he must have been drinkin0 and drank too 
much. As far as h1s walk and talk, I never noUced 
anything v.Tong with him. I could not reason Vli th 
him and asked him several ti~es not to leave the camp" 
(R. 14). . 

Lieutenant Poeers:testified that accused's actions were abnormal, but 

that he did not detect the odor of liquor on his breath· (R. 18-20) and 

did not know the cause of his condition (P. 19). 


_. At about ll :45 p.m., · two ,::orporals of a cuard- of the 758th Tank 

Battalion went to a place n·ear the battalion Meter pool in Gw.p 

Claiborne to ·investigate what they descrlbed as rep0at0d screams of 

a woman (R. 22, 26, 27). '.L'hey found :.!rs. F<ibun on the ,;round, prone, 

with accused on his knees, astride h~r body (R. 22, 27). One of the 


· guards testified that accused was "beatin.;" her (F. 22). The two non
commissi·oned officers, wfth drawn pistols, ordered accus0d to get up. 
One of them testified that accused • 

''eot up. Ihen he: told me: to put our guns away 
that he was a Lt. and we did not de it and he 
drew a pearl handled,kn.ife. I stepped back and 
told Corporal Johnson to hit him and then he 
put the knife aw~y and then he offered to buy 
us sor.ie dr:inks· but we refused" (P. 23). 

!i1rs. Eal.Jun I s hand ;vas 11 bleedin1; bauly". Accused had the odor of whisky 
on his breath (R. 32, 33). · lhe two corporals and a sereeant of the 
guard who had also -:ome to tne s:ene testifiad that they belie\·ed accused 
was drunk (F:~ 23, 28) or under the influence of liquor (F. 27, 35). Each 
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testified that accused's speech was abnormal (E. 23, 27, 35) and two 

testified that he stai;ger-ed when he walked (P.. 27, 35). The three 

soldiers ar.conpanied accused, in hi~ c~r, a short distance to the 

dispensary of the tank battalicn (F.. 23, 40). Accused insisted on 

driving (E. 24). l::n route he drove "recklessly", runnin1; his car 

into some stumps (Fi. 29, 35, 40). At one point he stopped and or

dered the scldiers fr-o:n the car, but, at the .sergeant I s ore.er, pro

... ceeded to the dispensary (E. 31). 

At the dispensary accused cursed the serceant of the guard and 
said, "I will get even with ycu later Rig Bey" (F. 37). A soldier 
who 1:;ave accused first aid testified that accused was "scratc•,ed and, 
bl2edinr:'', that he. '1 smelled of alcohol", used pr-ofar.e languaGe and 
appeared to have been drinkir_ie: (F. 43). :v:rs. Pabun 1 s eyes were: 
"blacl< and blue, and swollen''. Both she and acc,-1sed declared she 
had injured her hand by strikinc the car (R. 46). Captain Dudley D. 
·::arncr, adjutant of the tank battalion, who came to the dispensary 
and interviewed a~cused, testified that while he was talking to the 
officer of the :;uard, with witness' back to accused, accused said, 
'' I v;ant to se0 your da.'TII1ed face when you are talkin1fl, and that accused 

''attempted several times to butt in, but was quieted 
and attempted a~:ain but was quieted by :.'irs. Pc.bun. 
He made ti.is state:nent 'We're not Nie~er lovers', 
his tone was nasty and his speech was thick and he 
sta~~ered. ~nen I noticed his eyes he had trouble 
focusing therri. 11 (R. 48) 

Captain Warner noted the odor of liquor about accused and believed he 
was drunk (F.. 47, 48). Upon request accused handed to Captain 't:arner 
'' a whi tc handled pocket knife col'llJllonly known as a fishermans knife. · 
It had redbh smears as if a blocdy hand had touched it'' ( ~. 47) • 

1,t about l a.m., ~tarqh 2..2, th.e field o.:'ficer of the day went to 
accus0d I s quarters in camp and found him in bed. He shook accused . 
"thoroughly" (F. 51) but accused cnly uttered an "unintelligible 
murm£_r,. (F.. 53) and Jid not awaken, From accuse9- 1 s appearance and, 
a stront: alcoholic odor about him (E. 51), tha field officer of the 
day decided that he "had been drink.i.ng a great deal", v.as not capable 
of exe:rcisin;; all his faculties, and "was 1n such a condition that. he was 
un~bl~ to do duty". As a result, he r~lieved accused as officer of 
the day (R. 5<'., 53). 
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A soldier testified for· the defense that he came to the scepe 

where accused had been found by the two noncommissioned officers of 


'the tank battalion guard, that the ''i;uards were ~ursinP." in the pres
ence of accused and his wife, and that witness dfd not see any signs 
cf drunkenness (F. ~5-67). An officer testifiad that he saw accused 
leaving the ;:tispensary of the 758th 'lank 3attalion en the night of 
ti.arch 21, spoke to him and accompanied him to the ·vicinity of ac
cused Is quarters. '!ii tness did not detect the odor of liquor. He 
testified that accused did not sta,:;ger· and did not appear to be 
drunk (Fi. 60-64). A medical officer, a neuropsychiatrist, testi 
fied that he observed accused while treatine him on l.!arch 22, and 
that accused was "rather depressed", possibly from ovenrork, unusua1 
environ~ent, er family troubles, but appeared to be sane (R. 54-58). 

Accused declined to testify er make an unsworn st&tement. 

4. 'l'he evidence shows that at the place and time alleeed in the 
Specification~ Charge I, while a~cused was on duty as regimental of
ficer of the_ day, he was found asleep in such a condition and under 
such circ~~stances that the field officer of the day ~oncluded'that, 
on account of his drinking, he was unfit for continuance of his duties 
and forthwith relieved him as officer of the day. Although there is 
some negativa testimony to the contrary, the evidence on the whole 
leaves no reasonable doubt that accused was drunk, as found by the 
court. Durin;~ his tour of duty he had the odor of liquor on his . 
breath, he stag;ered when he walked, and his speech and beha\1or were 
abnormal·. Officers and enlisted men who observed nim believed he was 
drunk. 1'he fihdine that accused was drunk on duty as officer of the · 
day, in violation of i:.rticle of War· 85, was fully justified. 

'l'he evidence also shows beyond reasonable doubt that accused was 
disorderly in camp, as chareed in the Specification, Charge II. There 
is uncontradicted testimony that he publicly threatened his wife, 
started and engaged in a fist fight with a fellow officer, viciously 
assaulted his wife, Jrew a knife on enlisted members of a guard who 
interfered with the assault, ~ursed a member of the guard and behaved 
with disrespect toward a senior officer who was investigating his con
duct. Regardless of any possible provo~ation for mistreatnent or his 
wife, his indecorum and lawlessness were of a disgracefully aggravated 
and conspicuous nature and, in the opinion of the Board of Review, 
demonstrate his :ncral unfitness to continue .is an officer. His con
duct was unbeccmin5 an officer and a gentleman within the meaning of 
Article of War 95. 
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5. '.ihe rc;Vi:::l"N cf r.ha f3COld Cf tr·ial by thG ::,tuff Jud.;_;o J,G.VO

.catd, addressed tc tho revieviint: authority, ccntains a statement•·that 
the rncords of the 367th Infantry shew that about '.~a:,· ll., l~L.l, ac
cused was reprimanded under Articl:::1 of '.';ar 104 fer being drunk and 
disorderly, for misapplication of a :,overrwent motor vehicle und for 
carrying a concealed weapon. 

6. '.'far Department 1·ecords show that accused is 
~ 

28 years of a:_:e. 
He attended the Lcuisiana State University but did net i_~raduate, He 
was appointed a second lieutenant of Infantry, P.eserve, on ~Jay 21, 
1936, and was promoted to fir:;t lieutenant en June 17, 1939, He 
serve::i as a subaltern of the Givilian Conservation r.orps for a period 
not shewn except ~h:-.t sui::h .:ervice was terminated v,rien he was ordered 
into active military service on ·!.'.arch 2C, 19.t.l. 

7. 'l'he court was le1;ally constituted, No errors in~uricusly 
affectinf; th6 substc>.ntial riEhts of accused were com·~i tted durin.~: the 
trial, In the opinion of the :Seard of Peview the record nf trial is 
legally sur'ficii:)nt to support the findin[;s of _;uil ty and the sen
tence and to warrant confirmation of the sentence, Dismissal is mr-in
datory upon r:onviction of violation cf Article of War 95 ;:.md is au-, 
thcrized upcn conviction of violation cf Article of War 85, 

(Si;rect) _H_e_rb_~r_t_~D~·-i~1o_o~v_e~r"----' Judge Advocate. 

( Signed) Benjamin f, Riter· ·, Judce Advocate. 

'(:.:icn;::d) .....(_O_n_Le_av_e_.._)_________, Jud.:e hdvccate, 
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1st Ind. 

War Department, J.A.G.O., Jun 13 1942 - To the Secretary of "/is.r. 

1. Iierewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First ,Lieutenant Poincare Rabun (0-341006), 367th Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is le~ally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. 
Accused was drunk on duty while officer of the day and was conspic
uously disorderl~ in camp. I recommend that the sentence be con
firmed and carried into ex~cution. 

3. Inclosed are a draft of a lett~r for your signature trans
mitting the record to the President for his action, and a form of 
Executive action ~esigned to carry into effect the reconunendation 
hereinabove made should it meet with.approval. 

( Signed) · Myron C. Cramer 

Myron c. Cramer, 

Major General, 


The Judge Advocate General. 

3 	Incls. 

Incl.1-Record of trial. 
Incl.2-Draft of letter for 

sig. Sec. of War. 

Incl.3-Form of action. 


j 

(Sentence confirmed. G.C.M.O. 56, 29 Jul 1942) 





WAR DEPARTMENT 

Services of Supply 


In the Office of The Judge Advocate O.neral 
(153)Washington, D. c. 

SPJGH 
c:u: 221992 

GULF COAST AIR CORPS 
UNITED STATES ) TRAINING CENTER 

) 
v. ) l'rial by·G.C.Y., convened at 

Second Lieutenant HENRY C. 
) Kelly Field, Te.xu, .April 28, 

1942. Dismissal and confine
MOORE (0-402687), Air Corp• 
Reserve. 

~ 
) 
) 

ment for three (3) years. 
Federal Reformatory, El Reno, 
Oklahona. 

OPINION of the BOARD OF REVIEW 
HILL, CRF.SSON' and LIPSCOO, Judge Advocates. 

1. The Board of Review ha.a ext!JJl.ined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the followillg Charges and Speciti• 
cations a 

CHA.ltGEa Violation of the 95th .Artiole of war. 

Speoifioa.tion la In that Seoond Lieutenant Henry c. lloore, 
Air Corps, Kelly Field, Texas, did, at Brooka Field, 
Texas, on or a.bout February 14, 1942, with intent to 
defraud, wrongfully and unlawfully mak:"' and utter to 
Brooks Field Officers' Meas., a oertain check, in worda 
and figures aa follows, to wita 

CORSICANA., TEXAS, Feb 14 1942 No.--- THE FIRST NATIONAL BANK 
of Cordoana 

PAY Tu ·Brooks Field Offioer• Mesa or order $10.00 
Ten••••••••••••••••••••••••••••• Dollar• 

HENRY c. MOORE Lt .A..C. 

and by means thereof, did f'raudulent obtain from Brooks 
Field Offioers' Mesa, the sum of $10.00, he, the said 
Second Lieutenant Henry c. Moore, then well 1cnowiDg that 
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he did not have a.nd :riot intending tha.t he should 
ha.ve sufficient funds in the First National Bank 
or Corsicana, Corsicana, Texas, tor the pa~nt o£ 
said check: 

Specii'i ca:ti on 2, In that Second- Lieutenant Henry C. :Moore, 
Air Corps, Kelly Field, Texas, did, at Brooks Field, 
Texas, on or a.bout February 14, 1942, with intent to 
defraud, wrongfully and unlawfully make and utter to 
Brooks Field O.t'ficers I Mess, a certain check, in words 
and tigurea as follows, to wit, 

CORSICANA, TEXAS, Feb 14 1942 No. 
T~ FIRST NA'.l'IONAL BANK --- 

. of Corsicana. 
PAY TO Brooks Field OJ:f Meas or_order $10.00 

Ten•••••••••••••••••••••••••••• Dollars 
HENRY C. MOORE Lt A.C. 

and by means thereof, did fraudulently obtain from Brooks 
Field Ofi'icera' Mess, the sum of $10.00, he, the said 
Second Lieutenant Henry C. Moore, then well knowing that 
he did not have and not intending that he should have 
sufficient funds in the First National B&Dk of Corsicana, 
Corsicana., Texas, for the payment of aa.id check. 

Speci.fica.tion 3a In that Second Lieutenant Henry c. !loore, 
Air Corps, Kelly Field, Texas, did, at Brooks Field, 
Texas, on or a.bout February 16, 1942, with intent to 
defraud, wrongf'ully and unlawfully make and utter to 
Brooks Field Post Exchange, a. certain check, in words 
and figures as follows, to wit, 

CORSICANA., TEXAS, , Feb 16 1942 No. 
THE FIHST NATIONAL BANK --

of Corsicana. 
PAY TO Brooks Field P.X. or order $20.00 

Twenty••••••••••••••••••••••••••• Dollars 
HENRY C. l!OORE Lt A.C. 

and by mea.na thereof, did fraudulently obtain from Broolca 
Field Post Exchange, the awn of i20.00, he, the said 
Second Lieu tenant Henry C. Moore• then well knowii:ig tha.t 
be did not have and not intending that he should have 
sufficient 1\mds in the First National Bank of Corsicana.. 
Corsicana, Texas, for the payment of said check. 
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Speci.tication 4a In that Second Lieutenant Henry c. Moore, 
.Air Corps, Kelly Field, Texas, did, at Brooks Field, 
Texas. on or a.bout February 16, 1942, with intent to 
defraud, wrongfully a.nd unl&wf\tlly make and utter to 
Brooks Field Post Exchange, a certain check, in wordc 
and tigurea as follows, to wita · 

CORSICANA., TEXAS, Feb 16 1942 No. 
TID; FIRST N.Al'IONAL BANK ---

of Corsicana 
PAY TO Brooks Field Post Ex. or order $40.00 

forty••••••••••••••••••••••••••••• Dollars. 
HENRY C. MOORE Lt .A.. C. 

and by means thereof, did fraudulently obtain .from Bl"ooka 
Field Post Exchange, the sum or $4().oo, he, the said 
Second Lieutenant Henry c. l!oore, then well knowing that 
he did not have and not intendiJ:Jg that he should have 
sufficient funds in the First National Bank of Corsicana, 
Corsicana, Texas, .for the payment of said check. 

Specitica.tion 6a In that Second Lieutenant Henry c. Moore, 
.Air Corps, Kelly Field, Texas, did, at San Antonio, 
Texas, on or about January 14, 1!142, with intent to de
fraud, wronc;fully and unlald'ully make and utter to The 
St. Anthoey Hotel, San Antonio, Texa.a, a certain check, 
in words and figures as follows, to wit a 

THE ST. AN'XHONY HOTEL 
. San Antonio, Texas, Jan 14 1942 

PAY TO THE ORDER OF T~ :;;T. .ANTHONY HOTEL $10.00 
Xen ••••••••••••••••••••••••••••• Dollars 

I have the above amount to m:, credit with drawee free 
of an,y claims and have authority to make this dra.tt. 
Through this representation I have obtained the above 
amount in cash from the St. Anthoey Hotel. 

Velue received and charge to account ot 
TO First National Bank HENRY C. MOORE 

of Corsicana., Texas Kelly Field, Texas 

and by means thereof, did fraudulently obtain from The 
St. Anthoey Hotel, San Antonio, Texas, the sum of $10.00, 
he, the Second Lieutenant Henry c. Moore, then well know-
1.llg that he did not have and not intending the.t he should 
have su.ftioient funds in the First National Bank of 
Corsicana, Corsicana., Texe.a, for the payment of said check. 
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Speoif'ioation 61 In that Second Lieutenant Henry c. Moore, 
Air Corps, Kelly Field, Texas, did, at San Antonio, 

. Texas, on or about January 14, 1942, with intent to de
fraud, wrongi'ully and unlawfully make and utter to The 
St. Anthony Hotel, San Antonio, Texe.s, a certain check, 
in words and figures a.s follows, to wits 

THE ST. J.NTRO?iY·HOTEL 
San .Antonio, Texa.s, Jan 16 1942 

PAY TO THE ORDER OF THE ST. .ANTHONY HOTEL $10.00 
Ten ••••••••••••••••••••••••••••••Dollars 

I have the a.bove 8lllOunt to my credit with drawee free 
of any claims and have authority to make this draft. 
Through this representation I have obtained the above 
amount in cash from the St. Anthony Hotel. 

Va.lue received and charge to account of 
TO First National Bank HENRY c. MOORE 

or Corsicana, Texas Kelly Field Lt. 

&nd by means thereof, did fraudulently obtain from The 
st. Anthony Hotel, San Antonio, Texas, the sum or $10.00, 
he, the said Second Lieutenant Henry c. Moore, then well 
knowing that he did not have and not intending that he 
should have sufficient funds in the First National Bank 
ot Corsicana, Corsicana, Texas, for the payment of said 
check. 

Specification 7a In that Second Lieutenant Henry c. Moore, 
Air Corps, Kelly Field, Texas, did, at San Antonio, 
Texas, on or about January 15, 1942, with intent to de
fraud, wrongfully and unlawfully make and utter to the 
Plaza Hotel, San Antonio, Texas, a certain check; in . 
words and figures u follows, to wit 1 

OFFICIAL DRAFT TEXAS HOTEL ASSCX:I.ATION 
San .Antonio, Texas, Date Jan 14, 1942 

ON DEMAND 
PAY TO THE ORDER OFa PLAZA HCYJ.'EL $10.00 

Ten•••••••••••••••••••••••••;, ••• Dollars 
b m&ker and/or endorser I hereby agree in case this 
check is returned from the bank unpaid, to pay protest 
tees. if any, and a reasonable investigation charge, 
and in a.ddition, if placed in attorney's hands tor col
lection, to pe.y a. reasonable a.ttornoy•s fee, all exemp
tion laws or the state of Texas being hereby waiTed ip. 
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the enforcement of the above obligation this check 
being payable where the owner and holder of same 
reside. 
TO First National B8.Ilk HEll:aY C • MOORE 

Corsicana, Texas Kelly Field 

and by means thereof, did fraudulently obtain from the 
Plaza Hotel, San Antonio, Texas, the sum of $10.00, he• 
the •aid Second Lieutenant Henry c. :Moore, then well 
knowing that he did not have and not intending that he 
should have sufficient funds in the First National Bank 
of Corsicana, Corsicana, Texas, for the payment of said 
check. 

Specification 81 In tha.t Second Lieutenant Henry c. Moore, 
Air Corps, Kelly Field, Texas, being indebted to the 
National Bank of Fort Sam Houston, San Antonio, Texas, 
in the sum. of $80.00 for a. loan, represented by two
promissory notes, which notes became due and payable on 
or a.bout April 3, 1941 and Uay 4, 1941, respectively, 
did, from April 3, 1941 to February 27, 1942, dishonor
ably fail a.nd neglect to pay said debt. 

Specification 91 (Disapproved by reviewing authority). 

ADDITIONAL CHA.RGE1 Violation of the 96th Article of War. 

Specification la In that Second Lieutenant Henry C. :Moore, 
Air Corps, Kelly Field, Texas, did, at Brooks Field, 
Texas, on or a.bout February 17, 1942, with intent to 
defraud, wrongfully a.nd unlawfully make and utter to 
Brooks Field Post Exchange, a. certain check, in word.a 
and figures as tollowsJ to wita 

CORSICANA, TEXAS, Feb 17 1942 No. 23 
THE FIRST NAT IOIW. BANK 

of Corsicana. 
PAY TO Brooks Field Post Ex. or order $50.00 

Fif'ty ••••••••••••••••••••••••••• Dollars 
HENRY C. MOORE Lt A.C. 

and by means thereof, did f"ra.udulently obtain from the 
Brooks Field Post &change, the sum of $50.00, he, the 
said Second Lieutenant Henry C. Moore, then well knowing 
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that he did not ha.ve and not intending that he should 
have suf:f'ioient funds in the First Na.tiona.l Bank of 
Corsicana, Corsicana, Texas, tor the payment ot said 
cheek. 

Specification 21 In that Second Lieutenant Henry c. Moore, 
Air Corps, Kelly Field, Texas, did, at Brooks Field, 
Texas, on or about February 17, 1942, with intent to 
defraud, wro11t;f'ully and unlawfully make a:o.i utt.r to 
Brooks Field Officers' Mess, a certain check, in words 
and figures as follows, to wita 

CORSICANA, TEXAS, Feb 17 1942 No. 
THE FIHST NA.TIOlW.. BANK -- 

of Corsicana 
PAY TO Brooks Field Off Mau or order $20 .oo 

Twenty••••••••••••••••••••••••••• Dollars 
li-iliRY c. MOORE Lt A.C. 

and by means thereof, did fraudulently obtain from the 
Brooks Field Officers' Mesa, the sum of $20.00, he, the 
said Second Lieutenant Henry c. Moore, then well knowing 
that he did not have and not intending that he should 
have sufficient funds in the First National Bank of 
Coraicana,·corsicana, Texu, for the payment ot ae.i.d 
check. 

Specii'ioa.tion 3a In that Second Lieutenant Henry c. :Moore, 
Air Corps, Kelly Field, Texas, did, at Brooks Field, 
Texas, on or about February 16, 1942., with intent to 
defraud, wrongfully a.nd unla.w.f'ully make and utter to 
Brooks Field Officers' Mesa, a certain check, in words 
and figures as follows, to wita 

CORSICANA, TEXAS, Feb 16 1942 No. 
THE FIP.ST NATION.AL BANK -- 

of Corsican& 
PAY TO Brooks Field Off Mess or order t12.oo 

Twelve••••••••••••••••••••••••••• Dollars 
HENRY C. MOORE Lt A.C. 

and by means thereof, did fraudulently obtain from the 
Brooks Field Officers' Mess, the sum of $12.00, he. the 
said Second IJ.eutenant Henry c. Moore, then well 1cnowing 
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that he did not have and not intending that he should 
have sufficient funds in the First National Bank ot 
Corsicana, Corsicana, Texas, for the payment ot said 
check. 

Specii'ica.tion 41 In that Second Lieutenant Henry c. Moore, 
Air Corps, Kelly Field, Texas, did, at Brooks Field, 
Texas, on or a.bout February 16, 1942, with intent to 
defraud, wrm:igfully and unlawfully make and utter to 
Brooks Field Officers I Club, a certain check, in words 
and figures as tollon, to wits 

CORSICANA, TEX.AS, Feb 16 1942 No.· 
THE FIRST NATIONAL BANK --- 

of Corsicana. 
PAY TO Brooks Field Off Club or order $15.00 

Fifteen•••••••••••••••••••••••••••• Dollars 
HENRY C. MOORE Lt. A.C. 

a.nd by means thereof, did fraudulent obtain from the 
Brooks Field Officers' Club, the sum of $15.00, he, 
the said Second IJ.eutena.nt Henry c. Moore, then well 
kncnring that he did not have and not intending th.a.t 
be should have sufficient funds in the First National 
Banko£ Corsicana, Corsicana, Texas, for the payment 
o£ said check. · 

Specification 5a In that Second Lieutenant Henry c. Moore, 
Air Corps, Kelly Field, Texas, did, at Brooks Field, 
Texas, on or about February 15, 1942, with intent to 
defraud, wrongfully and unlawfully ma.ke, and utter to 
Brooks Field Officers I Mess, a certain cheok, in worda 
and figures u follows, to wita 

CORSICANA, TEXAS, Feb 16 1942 No. ___ 
TH£, FIRST NATIONAL BANK 

of Corsicana 
PA.Y TO Brooka Field Officers Mesa or order $15.00 

Fitteen •••••••••••••••••••••••••••• Dollars 
HENRY C. MOORE Lt. A.C. 

and by means thereof, did fraudulently obtain from the 
Brooka Field Officers Mesa, the sum of $15.00, he, the 
,aid Second Lieutenant Henry c. Koor•, then well knowing 
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that h.e did not have and not intending that he should 
have sufi'icient funds in the First National Bank of 
Corsicana, Corsiee..na., Texas, for the payment of said 
check. 

Specification 61 In that Second Lieutenant Henry c. Moore. 
Air Corps. Kelly Field, Texas, did, at San Antonio, 
Texa.s, on or a.bout January 14, 1942, l':ith intent to 
defraud, wrongfully and unlawfully make and utter to 
the Gunter Hotel, San .Antonio, Texas. a certain check, 
in W0rds and figures as follows. to wit a 

GUNrER HOTEL 
San .Antonio, Texas Jan 14 1942 

PAY TO filE 
ORDER OF GUNTER HOTEL $10.00 

Ten••••••••••••••••••••••••••• Dollars 
I have the above amount to my credit with Drawee 

1'ree of any claims and have Authority to make this 
Draft. Through this representation I have obtained 
the above amount in cash from the Gunter Hotel Value 
received and charge to account of 
TO First National Bank HENRY C • MOORE 

of Corsicana, Texas 	 2 Lt J.J; 
Kelly Field, Texas 

and by means thereof, did fraudulently obtain from the 
Gunter Hotel, San &itonio, Texas, the sum of $10.00, he, 
the said Second Lieutenant Henry C. Moore, then well 
knowing th.at hs did not have and not intending that he 
should have sufficient funds in the First :National Bank: 
of Corsicana, Corsicana, Texas, for the payment_of said 
check. 

Specification 71 In that Second Lieutenant Henry c. Moore, 
.Air Corps, Kelly Field, Texas, did, at San Antonio, 
Texas, on or a.bout January 8, 1942, with intent to 
defraud, wrongfully and unlawfully make and utter to 
the Gunter Hotel, San Antonio, Te~s, a certain oheck, 
in words and figures as follows, to wit: 

GUNTER HOTEL 
San Antonio, Texas Jan 8 1942 

PAY TO THE 
ORDER OF 'GUNTER HOTEL $10e00 

Ten••••••••••••••••••••••••••••• Dollars 
I have the above a.mount to my credit with Drawee 

tree or a.ey claims and have Authority to make this 
Draft. Through this representation I have obtained 
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the above amount in cash from the Gunter Hotel Value 
receiTed and charge to account of 
TO First National Bank HENRY C. MOORE 

or Corsicana.. Texas 	 2 Lt AC 
Kelly Field, Tex. 

and by means thereo.f. did fraudulently obtain from the 
Gunter Hotel, San .Antonio, Texas, the sum of $10.00, he, 
the said Second Lieutenant Henry c. Moore, then well k:naw
ir:ig that he did . not have and not intendiDg that he should 
have sufficient tunds in the Firat National Bank of 
Corsicana, Corsicana, Texas, for the paym,,nt of said check. 

Specification Sa (Disapproved by reviewing authority). 

The accused pleaded not guilty to and was found guilty or all Charges 
and Specifications. Re wa.s sentenced to be dismiss.ed the service, to 
forfeit all pay and allowances due or to beoo:t:1e due and to be confined 
at bard labor for three years. The reviewing authority approved the 
fil:ldings "except as to Specification 9 of the Charge and Specification 
8 of the Additional Charge", approved the sentence, designated the 
Federal Re.forma.tory, El Reno, Oklahoma., as the place of confinement, 
and fonnu-ded the record of trial for action under Article of War sot. 
The record has been acted upon by the Board of Review under the provisions 
of Article of War 48. 

3a. The evidence for .the prosecution concerning Specifications l to 
~. inclusive, of the Charge, and Specifications 1 to 7, inclusive, of 
Additional Charge shows that the accused, during January end February 
1942, drew fourteen checks on the First National Bank of Corsicana, 
Corsicana, Texas, which were all dishonored and returned·to the payee 
-without payment. The Charge, the Specification number, the de.te, the 
amount, and the payee .of each check is as follows: 

Che.r(;;e Spec. De.ta Amount Payee References 
Add. 7 Jan. 8, 1942 $10 Gunter Hotel R. 34-35, 

Ex.7 
Add 6 Jan. 14, 1942 $10 Gunter Hotel R. 32-33, 

Ex.8 
Chg. 6 Jan. 14, 1942 $10 St. Anthony Hotel R. 38-39, 

Ex. 9 
Chg. 7 Jan. 14, 1942 $10 Plaza Hotel R. 44-45, 

Ex. 11 
Chg. 6 Jan. 16, 1942 $10 St• .Anthony Hotel R. 40-41. 

Ex. 10 
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Charge ~ Date Amount Payee References 
Chg. l Feb. 14, 1942 $10 Brooks Field Officers' R. 18-19, 

Mess Ex. 12 
Chg. 2 Feb. 14, 1942 $10 · Brooks Field Oi'f.icers' R. 19-20, 

Mess Ex. 13 
Add. 5 Feb. 15, 1942 $15 Brooks Field Officers• R. 24-25, 

Mess Ex. 18 
Chg. 3 Feb. 16, 1942 $20 Brooks Field Post R. 27-~8, 

Exchange Ex. 15 
Chg. 4 Feb. 16, 1942 $40 Brooks Field Post R. 28-29, 

Exchange Ex. 14 
Add. 4 Feb. 16, 1942 $16 Brooks Field Officers' R. 23-24, 

Club Ex. 19 
Add. 3 Feb. 16, 1942· $12 Brooks Field Officera• R. 22-23, 

Mess: Ex. 20 
Add. 1 Feb. 17, 1942 $50 Brooks Field Post R. 30-il, 

Exchange Ex. 17 
.Add. 2 Feb. 17, 1942 $20 Brooks Field Officers' R. 21-22, 

Mess. Ex. 16. 

Each check was deposited in the usual course of business, and paj'll\ent 
thereof refused by the payee bank, The First National Bank of Corsicana, 
Corsicana, Texas•.· 

~ accused admitted that he uttered each check and that at the 
time of utterance knew that he did not have sufficient funds on deposit 
to pay the check (Exs. 23, 24). The ledger sheet showing the new balance 
of the account of the accused with the First National Bank of Corsicana, 
Corsicana, Texas, for the month of January 1942~ is as followsa 

January 8, 1942 $ 4.45 
January 9, 1942 3.95 
January 10, 1942 :s.10 
January 12, 1942 3.ZO 
January 13, 1942 77.45 
J~uary 13, 1942 55.90 
January 14, 1942 2.20 
January 15, 1942 1.20 
January 16, 1942 .95 
January 20. 1942 .45 
January 21 , 1942 .20 
Je.nuary 22, 1942 •oo (Eu. 1, 22) • 

On Jam.uu-y 22, 1942, the a.ccount was closed by the assessment of a handling 
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charge of 20/ for the rejection of a dishonored check (Ex. 22). 

b. The accused testified that at the time each check was 
written li' intended to make a deposit to provide for its paYlllent, and 
that he did not at any time intend to close his checking account with 
the First National Bank of Corsicana, Corsicana, Texas (R. 111). The 
accused admitted, h01rever, th.at he had no source of imome other than 
his salary as an officer and that when his dishonored checka were given, 
his inoame for January and February had been allocated to the payment 
of outstanding bills. The accused admitted further that he intended to 
gamble with the money obtained .from these checks and in turn to win 
money with which to pay off the checks (R. 116). After the accused 
realized that he could not meet his obligations in this way, he quit 
writillg checks (R. 117). 

c. Specifications l to 7, inolusive, of the Charge., and Speci
ficationa-1 to 7, inclusive, of the Additional Charge, each alleges that 
the accused "• • • did • • • with intent to defraud, wrongfully and un• 
lawfully make and utter•••", a check, "••*and by means thereof, 
did fraudulently obtain • * •" the stated amount "* * • well knowing that 
he did not have and not intending that he should have sufficient funds in 
the First National B8.llk of Corsice.na, Corsicana, Texas, for the payment 
of said check". The Specifications under the Charge are alleged as 
violations of the 95th .Article of War, wherea.s the Specifications under 
the Additional Charge are alleged as violations of the 96th Article of 
War. 

The undisputed evid8lloe, including the testimony of the ac
cused, shows that ea.oh cheuk was uttered, that the accused obtained the 
proceeds thereof, and that each check was in turn dishonored. The only 
question requiring determination, therefore, is whether the checks were 
uttered by the aocused with an intent to defraud. On this point the un
oontroTerted evidence shows tha.t the accused knew, at the time ea.ch check 
was uttered, that he did not have sufficient funds on deposit to pay the' 
checks.· The evidenoe also shows that the accused was heavily indebted 
and that all his 1:ccome for January and February was allocated to the 
payment of his pa.st due obligations. These factors, together with the 
oircumstances that fourteen dishonored checks were uttered between 
January 8 and February 17, 1942, lead logically to the conclusion that 
the accused uttered the checks in disregard of his knowledge that he had 
no :t'unds in the bank to meet them. 

In CM 207212, Thompson, the Board of Review stated: 

"There is nothine; in the record suggestive ot my 
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reasonable expectation on his part that the check could 

be ma.de good when presented in usual oours e * * *• The 

oiroumstances of the two transactions, brought to light, 

refute the assertions by accused of his la.ck of dishonest 

motive and intent, and furnish convincing proof ot the 

deceitful and fraudulent intent alleged in the specifica

tions under discussion." 


In CM 219428, Williams, the Board of Review statedz 

"*•*but the course of conduct or accused in 
writiDg a large number of checks within a comparatively 
short period of time, and his failure to exercise ordinary 
care with respect to the condition of his bank account at 
the time these checks were negotiated, reflects more than 
inadvertance, indifference or carelessness. Such repeated 
wrongf'ul and unlawful acts lead to but one conolusion, viz., 
that accused made and uttered the checks specified, with 
knowledge and intent /Jo defrau§ as alleged.••*•" 

In the opinion of the Board of Review the acts of accused 
proven under Specifications l to 7, inclusive, of the Charge, and 
Specifications l to 7, inclusive, ot the Additional Charge fall below 
the standards of honesty and probity to be expected of an officer, and 
amount to conduct unbecoming an officer and a gentlemtin within the 
meaning of the 95th Article of war. · 

4 a. The evidence conoerniDg Specification 8 of the Charge shows 
that the accused, on January 6, 1941, executed two notes, as part of a 
series of notes, p~able to the National Bank of Fort Sam Houston, San 
.Antonio, Texas, in the sum ot $40 each which were due and payable, 
respectively, on .April 3, 1941, and on May 3, 1941 (R. 74-75;-Ex. 28, 
29). these notes were not paid upon the dates when they became due, 
and in fa.ct, had not been paid at the date of trial (R. 75). On 
December 22, 1941, Mr. Edward w. Conley, vice-president of the National 
Bank of Fort Sam Houston, had a long distance telephone conversation with 
the accused "Who was then stationed at Corsicana., Texas (R. 76, 95). In 
this conver,ation Mr. Conley asked the accused what he intended to do 
about his past due indebtedness to the bank. In. response to this inquiry 
the accused stated that be did not intend to do anything a.bout the matter 
and that Mr. Conley could do whatever he "damned pleased about it", the 
accused stated further that Mr. Conley might report the matter to whoever 
he pleued (R. 74•76, 79). Mr. Conley testified that since the telephone 
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comersation the accused ha.d naver ha.d further contact with him or 
offered to make any arrangement about the debt (R. 79. 80). 

b. The testimony of the accused as well aa his statement 
before the trial (Ex. 23) shows that he was graduated. prior to his 
twenty-first birthday. from the advanced flying school at Kelly Field 
on Decsnber 20. 1940. On January 4. 1941. his twenty-firat birthday, 
he was sworn in as a second lieutenant. Due to an error in first 
oath. he was required to ta.lee a second oath on January 17. 1941. and 
his income ·as an officer began on that date (Ex. 23). 

When the accused began his duties as an ottioer ha was over 
$1900 in debt. He owed $450 for money he ha.d borrowed as a oadetJ 
$250 for money borrowed during the first five weeks in which he re
ceived no payJ $1100 which he owed on an automobileJ $396 which he 
had borrowed for the down payment on his automobile; and $200 which 
he owed tor ol othing and equipment as an officer ( Ex. 23) •. 

In March 1941, the father of the accused died. leaving his 
mother and two younger brothers partially dependent upon the accused 
tor support (R. 101. 102). In the following months the accused con• 
tributed an average aum of $25 a month to his mother's support. In 
view of his obligations and the destruction ot his oar in an accident, 
through which he lost $150. the value of the car not covered by in
aurance, the accused realized that he faced a hopeless situation. In 
view of this conolusion. the accused requested to be relieved from 
active duty or to be permitted to resign (R. B). This request was re
fuaed and in lieu thereof one of his superior officers arranged a · 
achedule of payments with his creditors on a percentage basis whereby 
$107 was to be divided among his creditors each month. This arrange
ment left the accused $60 & month for living expenses and $25 a month 
tor his dependents. This pl.an was tollowed from June to DecE1m.ber 
1941 (R. 104:-105; Ex. 13). 

In December 1941, the accused had been without money except 
tor his liviDg e:xpe:nses tor six months. He wanted an automobile to 
go baok a. nd forth between his quarters and the air field. Ile also 
wanted to increase his contribution to his mother (R• 105, 106). 
Accordingly. he sent a letter to·his creditors explaining his inten
tion of 1uspendi11g payments on his debts tor the months ot December 
1941, and January 1942. and a part of February, and requested their 
il:ldulgen~e (Ex. J.). He a tatad that he mailed a copy ot thi a letter 
to the ?lati onal Bank o:t Fort Sam Houston (R. 87). In this connection 
it should be obaerved that the evidence shows that the original in• 
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·debtedneaa to the National Bank or Fort Sam Houston wu $600, which 
was divided into notes ot t40 ea.oh (R• 85, 86). ..Aocording to the , 
14T&J:Jgement previously described, the &ccuaed was to pay 134 a month 
on theH notH. It was in Deoem.b•r 1941, tollowillg the 1u1pe111ion ot 
these payments that :Mr. Conley oalled the accused by long distance 
telephone (Ex. 23). 

In connection 1dth the purchase of hi• automobile and the 

1u1penaion ot his payments to the National Bank of Fort Sam Houston, 

the accused teatli'ied the.t he expected to be promoted nrly in January 

194.2, and to il:loreue hi• payments with the inore&ae or hi• imome. 

On December 27, 1941, the accused was tre.nsterred tram. Coraioana. back 

to Xelly Field, He did not receive his promotion in January and be

ca.m.e further involved in debt by the giving or the oheclcs described 

in paragraph 3 above. ?he accused admitted tellil:lg Mr. Conley of the 

bank that he could do whatever he "damned pleued11 about hia debts but 

said he ms.de the statement because he waa angry (R. 74, 76). 


c. Speoitication 8 ot the Charge alleges that the accused, 

"•••being indebted to the National Bank: or Fort Sam Houston, • • • 

in the sum. or tso.oo • • • did • • • dishonorably fail and neglect 

to pay said debt". 


'the uncontradicted evidence establishes the exiatence of this 

debt and the failure ot the accused to pay it. The only iuue re4'11r• 


.ing determination i•~ therefore, Tdl.ether the default or the accused waa 
11diahonorable1

'. Oil the question u to what type of default may be 
legally characterised a.a •dishonorable", the Boe.rd ot Review has held 
u followaa 

"• • • fhe mere failure by an otticer to keep hi• 

promi.1• to pay a debt is not dishonorable unle11 1he 

promiae 1a JIii.de with a talH or deoeittul purpose, or 

unless the failure to pay ia charaoterbed by a fraudu

lent dHign to evade payunt (CK 207212., '.rhompsonJ CK 

217636, NioholaJ aec. 463 {14) (16), Dig. Op. JA.G, 

1912-194iOJ Winthrop'• Jlilitary lAw and Precedents (Re

print), P• 716)." (Cll 220760, Fanni!:$_) 


In CK 218970, Hendrickson, in oonaideriDg the type of caaea in 
'Which mgleot to discharge peouni.&17 obligationa ia regarded u a military 
offense. the Board ot Renn quoted with appron.l 'Jl'inthrop, 1 Mi.11tary Law 
and Precedent (Reprint, P• 716), u f'oll01r1 1 
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"In these caaes, in general, the debt was contracted 
under fe.l.se representatioI1S, or the failure to pay char• 
aoterized by deceit, evasion, fe.l.se promises, denial of 
indebtedness, &:c., and the neglect to discharge the obli 
gation, at least in part, wa.s continued for an UDOonscion
able period. Sam.a such culpable and dishonorable circum
stances should chara.cterbe the transaction to make it a 
proper basis for a military charge. A mere failure to 
settle a private debt, (which ma.y be more the result ot 
misfortune than of fa.ult,) cannot of course properly be
come tbs subject of trial and punishment at military 
law. * * *•" 

There is no e vidence showing that this debt was not honorably 
assumed. The default in its payment appears to be due to the several. 
factors, viz., the heavy indebtedness of the accused, his purchase ot 
an automobile to use in going back and forth from his quarters to the 
air field, and his desire to increase his contributioilS to his mother. 
Although the accused stated to the vice-president of the National Bank 
of Fort S8.111 Houston that he could d.:> whatever he "damned pleased" 
about his debt, this statement, being ma.de after the accused had written 
to the bank requesting a. moratorium on his debt for two months, is not 
considered a sufficient factor to support the ooilClusion that the failure 
to pay the debt was "dishonorable". In the opinion o£ the Boa.rd of 
Review the record of trial is legally insufficient to support the find
ings of guilty under Specification 8 of the Charge. 

5. The accused is 22 years of age. The records of the Office of 
The Adjutant General show his service as follows a Flying cadet, Air 
Cori;s, May 14, 1940J appointed second lieutenant, -Air Corps Reserve, 
January 4, 1941; extended active duty January 24, 1941. 

Two efficiency reports have been rendered on accused, one 
covering the period July l, 1941, to December 25, 1941. with a general 
rating of sa.tisfa.otorYJ and one covering the period February 8, 1941. 
to June 26, 1941. with a general rating of very satisfactory. 

6. The Board of Review has given careful consideration to an oral 
statement made before the Board by the Honorable Harley M. Kilgore, 
United States Sena.te. 

7. The Commanding Officer, Navigation School, Kelly Field, Texas, 
ha.a reported that the accused escaped from confinement and absented him

, 	self without le&ve on JI.me 22, 1942, and was c'\ropped as a deserter on 
June 29. 1942. 
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s. The court was legally coDStituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. 

In the opinion of the Board of Review, the record of trial 
is insufficient to support the findings of guilty of Specification 8 
of the Cha.rge; legally sufficient to support the findings of guilty 
or Specifications l to 7, inclusive, of the Charge, and of the Charge; 
legally sufficient to support the findings of guilty of Specifications 
1 to 7,inclusive, or the Additional Charge, and of the Additional 
Charge; and legally sufficient to support the sentence, and warrants 
confirmation of the sentence. Dismissal is mandatory upon con:rlction 
of a violation or the 95th Article of \Var, and is authorized upon a 
conviction of a violation·or the 96th Jirticle of War. Confinement in 
a penitentiary is authorized by Al'ticle of War 42 for the of'fense in~ 
volved in Specification 1, .Additional Charge, obtaining money in the 
sum of $50 by false pretenses with intent to defraud, recognized as 
an offense of a civil na.ture and so punishable by confinement in a 
penitentiary by Section 22-1301 of the Code of the District of Columbia. 
(1940). . 

...r-~ r 

/~ L,__ ~7&::l{cL-a Judge Advocate. 

fu~.~~. Judge Advocate. 

t2t,.ne,. C, ~ Judge ~&te. 
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1st Ind. 

,, ,. (\ ''",,; ·.,War Department, J.A.G.O., 't.,:t:·JI J.) - •·J ,f4,. - To the Secretary of War....,':.,.., ., 

l. Herevdth tra.nsmi tted for the action of the President are the 
recorci of trial and opinion of the Board of Review in the case of Second 
Lieuten~t Henry c. l:Ioore (0-402687), Air Corps. 

2. I concur in the opinion of the Board of Review that the record is 
legally insufficient.to support the .findings of guilty of Specification 8 
of the Charge; legally suf.fic~ent to support the .findings of guilty of 
Specifications l to 7, inclusive, of the Charge, and of the Charge; legally 
sufficient to support the .findings of guilty of Specifications l to 7, in
c~usive, of the Additional CharEe, and of the Additional CharGe; and 
legally sufficient to support the sentence and warrant confirmation of the 
sentence. 

The sentence is severe. The usual sentence a1proved in the case 
of an officer convicted of uttering checks· knowin6 that he did not have 
and not intendi~; to have sufficient f\mds in the b&.nk for the payment 
thereof, has not extended beyond dismissal and has not included confine
ment. The accused escaped from confinement at Kelly Field, Texas, on 
June 22, 1942, subsequent to his trial, and v:as dropped as a deserter on 
June 29, 1942. He has not been apprehended nor heaidfrom. since that date. 
Upon the confirmation of the sentence of dism.is~al he viill cease to be an 
officer of the .Army and will not be subject to trial and punishment for 
his escape from confinement and d~sertion. I believe that clemency to the 
extent of remission of the.confinement and total forfeiture is not warranted 
in vie~·: of his escape and desertion. I recor:1.mend that the sentence as 
adjudged - dis1nis sal, total for.fei tures, and confinement at hard labor for 
three years, be confirmed a.,d ordered executed, 

3. The accused is 22 years of age. The records of the Office of 
The Adjutant General show his service as follows: Flying cadet, Air Corps, 
l.1ay 14, 1940; appointed second lieutenant, ."dr Corps Reserve, January 4, 
1941; extended active duty January 24, 1941. 

Two efficiency reports have.been rendered on accused, one cover
inb the.period July l, 1941, to December 25, 1941, ·with a general rating 
of s.;,tis.factory; and one coverin; the period February 8, 1941, ~o June 26, 
1941, v.·ith a c;eneral re.tin;:: of very satisfactory. 

4. Inclosed hereviith are the draft of a letter for your sicnature, 
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transmitting the record to the President for his action, and a forl!J of 
Executive action confirmin.; the sentence and directing that it be 
carried into execution. 

Myron c. Cramer, 
Major General, 

3 Incle. The Judge Advocate General. 
Incl.1- Record of trial, 
Inc 1.2- Dft. ltr.for sig. 

Sec.of V.ar. 
Incl.3- Form of Executive 

e.otion. 

(Finding of guilty of Specification 8 of Charge disapproved. 
sentence confirmed. G.C.~.o. 88, ·? Oct 1942) 
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Servi,ces of Suppl:· 

In the Office of .. The Judg,1 Adv0,; 1J G-:" GJW3r al, 
Washington, D. C. 

(171) 

SPJGH 
CM 222173 

UNITED STATES 	 ) 7l:;h I:OT02IZ::::0 ll.I h~~ I,,~; 
) Tr1.al by G .C .:r.:., corn f-J::..Jd at 

v. 	 ) 8a.".l Jose, Ce.lifornir., ..':p~il 
) 7, 19-12. DisLu·~ra·,1.:: dis

Sergeant ALFRED V. COSTA ) charb0 and c c.nri l:.?.: __..~; :~.:: fo;.· 
(6565681), Seventh Signal ) two (2) years. Fod.oral 
Company. ) Correctional Ins tituti on, 

) Entlm·;-ood, Colcr.:.do. 

HOLDING by t1-.e BO.ARD OF REVJ:};,7 
HILL, CRESSON and LIPSCOMB, Judge Advocates. 

l. The record of trial in the case of the soldier na.:ned above 
has been eX8lllined by the Board of Review. 

2. The only question requiring consideration is the desigllf',tion 
of a Federal correction.al institution as the place of confinement. 

Confinement in a Federal correctio:..,al institution or reforma
tory is not authorized under the letter dated February 26, 1941 (AG 253 
(2-6-4l)E), from The Adjutant General to all Col!l!llanding Gener~ls, subject: 
"Instructions to revie~~ng authorities regarding the designation of 
institutions for military prisoners to be confined in a Federal penal 
or correctional institution", except in a case where confinement in a 
penitentiary is Mthorized by law (CM 220093, Unckel). Confinement in 
a penitentiary is not authorized under Article-of War 42 for wrongfully 
disposin;; of subsistence stores of the United States furnished or in
t~nded for the military service thereof, the offense of vrlu.ch accused 
was fou.'1.d guilty. 

3. Far the reasons stated the Board of Review holds the record 
of trial legally sufficient to support only so much of the sentence as 
involves dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and co11finement at hard labor for two years in 
a place other th!!.n a penitentiary, Federal correctional institution or 
reformatory. 

_.::> . 

~ ...i~ ' y-1...,-(_.....( b. Judge Advocate. 

,bQ,AAlb.6~ ,Judge Advocate. 

{lt-;v_,,,. t.Jt:<~ ,-,,.,,-,~. Advoc a ta. 
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SPJGH 
CM 222173 

War Depar'bnent, J.A.G.o.·, .JIJN j S. 1942 - To the Conr:1anding General, 
7th Kotorized Division, Canp San Luis Obispo, California. 

l. In the oase of Sergeant Alfrea v. Costa (6565681), Seventh 
Signal COll'.pany, SA.ll Jose, California, attention is invited to the fore
goi:cg holding by the Board of Review that the record of trial is legally 
sufficient to sup:Port only so much of the sentence to confinement as 
i:o:volves dishonorable dlscha.rge, forfeiture of all pay and allowances 
due or to became due, and confiDement at hard labor for two years in a 
place other than a penitentiary, Federal correctional instituti'on or 
reformatory, which holding is hereby approved. Upon designation of a 
place of confinement other than a penitentiary, Federal correctional 
institution or reformatory, you will have authority to order the 
exeouti on of the sentence. 

2. In view of the nature of the offenses and in order that ac.:. 
cused may be held in the Army for further possible military service, 
it is reco:aunended that the execution of that portion of the sentence 
adjudging dishonorable discharge be suspended. 

3. YJhen copies of tho published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding 
and this indorsement. For convenience.of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as follows : 

(CM 222173). 
......_ __~o,, .... a 

Myron C. Cramer, 

Major General,. 


The Judge Advocate General. 
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UN IT ED S.T AT~ S 	 ) 2~m AIH FOEC}; 

) 


v. 	 ) Trial by G. c. r:., convened at 
) Davis-i.,onthan :..1'ield, Tucson, 


First Lieutenant Jomr IU.NSOL ) Arizona, r.;ay 18, 1942. i.lismissal. 

(0-339852), Air Corps, 65th ) 

l~ateriel Squadron. ) 


Ol'INIOU of the BOAF,D o:? PJ!.'VIE',i" 

HQOV;!J.i, V.AH BZi;SCHOTZl and IDE, Judge Advocates. 


l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Boa.rd subnits this, 
~ts opinion, to The Judge Advocate General. 

2. Accused was tried, on rehearing, upon the followine Charge 

and Specification: 


CHA.EGE III: Violation of the 95th Article of \,ar. 

Specification: In that 1st Lt. John Ransom, Air 
Corps, 65th L.ateriel Squadron, did, at Tucson, 
Arizona, on or about January 16, 1942, in ~he 
presence of officers and enlisted men of the 
United States Anrry, shamefully misbehave him
self by throwing himself on the ground and 
shouting, 11NoJ Nol", or words to that effect,· 
after having been commanded by Colonel H. V. 
Hopld.ns, Air Corps, his Commanding Officer, to 
board a troop _tr~n~ 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. No evidence .of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and .forwarded the record of trial for action under Article 
of 'War 48. 

3. The Charge and Specification upon v,hich accused was tried on 
rehearing was included within the charges of vmich he vras found guilty 
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upon the original trial. No member of the court who participated in 

the rehearing vras a member· of the. court vihich first heard the case. 

Upon the original trial accused was sentenced. to be dismissed the serv

ice, to forfeit all p.zy-.and allowances due or to become due, and to be 

confined at hard labor for two years. Tesµmony of certain witnesses 

at the original trial was read in evidence, with the consent of the 

defense,· at the rehearing, the witnesses being more than 100 miles 

distant from the place of the rehearing (R. 16). 


4. The evidence shows that about January 12 or 13, 1942, while 

on duty as a member of the staff of the commanding officer of the Air . 

Base Corps, Davis-hlonthan Field, Tucson, Arizona (R. 16, 19), accused 

asked his commanding officer to assign him as post exchange officer in 

addition to his other duties, and, in response to a question as to . 

'Whether he was 11 trying to anchor" himself 11 to station duties", replied 

in the affirmative. The commanding officer, Colonel Hubert V. Hopkins,. 

Air Corps, denied the request and assigned accused to "squadron duties11 


(R. 19). 


At about 6 p.m., January 15, accused was advised by Colonel Hopkins 
•that 	accused and 8 other officers and 199 enlisted men had been chosen 
as members of a detachment with orders to proceed about January 21, 1942, 
from Davis-Monthan Field to the "port of embarkation, New York Ci tyn 
(R. 16, 20, 28). Later in the evening accused, vii.th the other officers, 
was instructed to be on the post prepared for entrainrnertt at 7 a.m., 
January 16, and was told that the detachment would depart at 8 a.m. 
(R. 17, 20, 28). At about 6 a.m., January 16, Colonel Hopkins went to 
a building 'Where the officers of the detachment vrere sheltered and found 
all there except accused. Shortly afterward Colonel Hopkins received a 

.report 	that accused had stated that he was ill, whereupo~ Colone~ Hopkins 
sent the Air Base surgeon, kajor Elirling L. Bergquist, ~edical Corps, to 
accused•s quarters (R. 17). The medical officer found accused in bed. 
Accused said he had been ill but was not sick at the time of the inter
view. He said that he 11 just did not want to go on. this trip" or leave 
his wife and family and refused to leave his quarters (R. 23). Upon 
learning that accused refused to leave his quarters Colonel Hopkins 
sent two officers, including his provost marshal, to accused•s quarters 
with· instructions to persuade accused to come or forcibly bring him to 
the Air Base (n. 12, 14, 17). Accused at first refused to accompany 
these officers, stating that he was 11not a soldier" and could not leave 
his l'li.fe and family (R. 12, 14). After some discussion and a threat of 
arrest, however, accused went with the officers to the Air Base and re
ported to Colonel Hopkins in the vicinity of the troop train, arriving 
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at about 8130 a.m. (R. 14, 20). Several officers attempted to per
suade accused to take his place on thf;l train (R. 15, 20). Colonel 
Hopkins testifieda 

11I approached Lieut. Ransom. I again went out of 
my wa:y to see whether he fully understood his orders. 
I attempted to ask him what the trouble was, l'lhy he 
could not c a.rry out his orders, and whether there was 
a.n;ything I could do to help him, and so forth, and · 
gradually impressed upon him that I was his command
ing officer, and that he was an officer in my command, 
and he had been given an order and I expected him to 
carry it out. 11 (R. 18) 

Accused made no movement to camply and repeatedly said, "No, no, I 
can•t, I won•t, I can 1t leave 11 • He finally got out of the car and "sat11 

on the ground. He attempted to scratch Colonel Hopkins, tried to run 
awa;y and resisted all efforts to e;et him to the train (R. 13, 18, 21). 
Officers and enlisted men vrere present (R. 11, 13, 18, 21). One of
ficer testified that accused 11was on the ground" at one time (R. 8). 
Another testified that accused 

11was shrield.ne and carrying on, falling to the ground 
several times, mald.ng.statements to the effect that 
he didn 1t belong· in the Army, and .that all he r.anted 
to do was spend the rest of his time at hane with his 
family, and that he didn 1t want to leave. 11 (R.. 10) 

,, 
At length, in canpliance with an order by Colonel Hopkins, several of
i.'icers forcibly overpovlered accused, picked him up and put him on the 
floor of a waiting ambulance, took him to the train and there escorted 
him.to his compartment (R. 8, 10, 13, 15, 21, 24). 

The medical officer who had gone to accused 1s hane arid who later 
observed his behavior in the vicinity of the troop train testified: 

11I think he was afraid, childish, immature, showed 
no sense of responsibility. I can £,1.ve no reason 
for it except his personality. That is the wa::r he 
is made. 11 (?.. 24) 

He also testified that accused was 11very much hysterical" (P.. 26). 
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One of the ,officers who helped place accused in the ambulance 

testified that accused "resisted more in the form of a man in a 

stupor, one that didn•t know what was expected of him" (R. 27), and 

tha~, on the train, accused 


11was crying, and I sat down beside him and asked him 
what the trouble was, and he said, 'I can•t leave rrry 
wife and babies•. He said he had no business in the 
Army' as he was not militarily inclined, and that. he 
entered the Army through the persuasion of his brother 
Harry V{ho was very militarily inclined. He said that 
he wanted nothing but a home in the country and his 
painting where he could enjoy the ccmpany of his wife 
and children. He said he had contemplated the prob
ability of receiving orders for forei6,n duty and that 
he had decided that he would prefer to starrl court
martial charges than leave his wife and children. I 
asked him if he realized the penalties for refusing 
to obey such an order, and he said he hadn•t thought 
much about it, but that he thought he would be con
fined for a year or more and lose his .commission. 11 

(R. 28) 

Accused testified that for some time prior to January 15 his 
wife, who was pregnant, and their two children, 3 yea.rs and 9 months 
old, respectively, had been quite ill and under the ca.re·of physicians 

. 	(R. 31, 35). \ihen his ·wife learned, at about 10:30 p.m., January 15, 
th.at accused Vl§lS under orders to leave the next morp.ing, she 11broke 
dovm11 and became hysterical. Accused "spent the rest of the night try
ing to calm her11 • He had been worrying previously and by the morning 
of January 16 he had become 11nervously ill11 • '\,hen he left his home he 
fully intended to board the train and report for duty (R. 31). mien 
he reached Colonel Hopkins he felt very 11 sick. 1.y legs were shaking 
and the muscles in rrry arms vrere shaking". He did not clearly recall 
what occurred at the train, but remembered being placed in the ambulance 
and aboard the train. He testified: 

11I remember trying to vomit. I remember sitting on 
the running board of some car, or the ambulance, and 
I remember being knocked down and being shoved around." 
(R. 32) 
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A civilian physician and a civilian nurse corroborated the testi 
mony of accused as to the illness of his wife and children (E. 36-33). 

Dr, John L. Donahue, of Tucson, Arizona, a psychiatrist, testi 
fied for the defense that he had examined accused and had observed him 
over periods approximating seven hours, on Eay 13, 15 and 17, 1942, and 
had formed the opinion that 

. . 
11.A.t the present he is suffering from a case of p!)ycho
neurosis, and from my examination I arrived at my con
clusions from history of childhood. He was suff.ering 
from emotional upset on January 15th or 16th, and I 
believe he was under severe· nervous strain caused by 
illness in his family. He developed a serious mental 
state v,orrying about the illness of his family. 

* * * . * * * In this condition one loses control of practically the . 
entire emotional field and instead of havlng logical 
reasoning and sound judgrnent they know what is going on 
around them but are unable to control their will and 
mind. They haven 1t the proper judgment. The;r are more 
or less confused. The condition may last for a few 
minutes or an hour. They just go to pieces. 'l'here is 
confusion. There is poor judgment. There is very def
inite p,oor reasoning. Partial loss of memor-,1 is sor.1e
times present. They remember some things very clearly 
and some things they just remember partly. They can 1t 

· control their legs and ar11s. 11 (n. 39, 40) 

In witness• opinion accused was not responsible for his acts (I:.. 41, 42). 

Lieutenant Colonel J. J. Hornisher, kedical Corps, Chief of the 
Neuropsychiatric Section of the 1:illiani Beaumont General Hospital., .El 
Paso, Texas, testified, in rebuttal, that accused was in hospital under 
witness• observation fran January 16 to February 5, 1942 (R. 43). Yiit 
ness found no mental defect or psychosis in accused and v;as of the opin
ion. tliat accused was mentally responsible for his acts. He was capable 
of distinguishing b·etween right and v.rong anci. of adhering to the right 
11but did not desire to adhere to the right .because in not adhering to 
the right he was· able to escapte in an infantile way from complying 
with the orders. 11 (R. 44) Accused was an "emotional type of constitution
al psychotic" (R. 44). One in such a state does not suffer fran a dis
ease but from a "character defect" (£. 45). 
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5. The evidence fully supports. the findings that at the place · 
and time alleged and in the presence of officers and enlisted men ac- · 
cused shamefully misbehaved himself by throwing himself on the ground 
and shouting protests to the· command given by ru,s commanding oi'i'icer 
to board a troop train. The accanpanying circumst.ances demonstrate 
that his conduct was disgraceful· and wholly unbecoming an oi'i'icer and 
a gentleman within the meaning of Article of War 95. Upon all the evi
dence, including the testimony of Colonel Hornisher, a skilled psy
chiatrist v.'ho observed accused £or an extended period soon after his · 
offense,· there can be no doubt that accused, though sui'i'ering frOIJl 
emotional dist:urbances, was ~ntally responsible for his acts. ! 

6. At the beginning of the trial, upon direction of the court, 

the trial judge advocate made an announcement, for the benei'i t of ac

cused, of the 11various causes for challenge". '.lbe grounds for chal

lenge stated by the trial judge advocate were incomplete, but it is 

apparent from subsequent action by the defense in challenging member;s 

of the court for cause and peremptorily :that the defense was fully · 

acquainted with its rights in the premises. 


7. There are attached to the record of trial three letters by 
accused, dated February 22, 1:arch 6 and April. 4, 1942, stating his de
sire for foreign _service.and requesting further opportunity.to demon
strate his fitness to serve as an officer of the A:rrey. Letters from 
three physicians verifying the illness of the 'Wife and children of ac
cused prior to his offense are attached to the record. Four letters 
are also attached, including one from Honorable Ernest u. J.icFarland, 
United States Senate, dated April 1, 1942, attesting.to the good char
acter and reputation of accused prior to his offense· and re~uesting 

·that.he be given fur~her opportunity to serve as an officer. 

s. War Department records show that accused is 28 years of age. 
He graduated fran the University of Arizona in 1937, with the· degree 
of Bachelor of Arts. He was canmissioned a second· lieutenant, Cavalry 
Reserve, on Mey 27, 1936, and was promoted to first lieutenant on June 
24, 1939.. He entered upon active military service on July 15, 1941. 

9. The court was legally constituted. No errors injuriously af
fecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty and the sentence 
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and to warrant confirmation of the sentence. Dismissal is mandatory 
upon conviction of violation of the 95th Article of Har. 

, Judge Advocate. 

~L 
, Judge Advocate. 

---~-·-1-1----~--~__L______, Judge Advocate 
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1st Ind. 

War Department, J.A.G.o., ··a 141~2 - To the Secretary or War. 

1. Herevdth {ransmitted for the action of the President are the 
record ot trial and the opinion or the Board or Review in the case or 
First Lieutenant John Ransan (0-339852), Air Corps, 65th Materiel 
Squadron. 	 . 

2. I concur in the opinion or the Board or Review that the 
record of trial is legally sufficient to support the .findings of 
guilty and the sentence and to warrant confirmation or the sentence. 
There was, in the illness ot accused's 'Wife- and children, sane ex
planation of accused•s reluctance to depart for service overseas, 
but his conduct was of such disgraceful character that I find no ad
equate basis for clemency by way of camnutation or suspension of' the . 
sentence. I accordingly recommend that the sentence be confirmed and 
~arried into execution. 

3. Consideration has been given to correspoodence requesting 
clemency, referred to in the opinion of' the Board ot Review, including 
a letter £ran the Honorable Ernest w. McFarland, United States Senate, 
dated April 11 1942, asking that accused be permitted to continue in 

- · active military servi~e. · This correspondence is attached to the record 
of' trial. 

4. Inclosed are a draft of' a letter for ;your signature trans
mitting the record to the President for his action and a form or Ex
ecutive action designed to carry into effect the recamnendation here
inabova made should it meet with approval. · 

~ ~-~o A 

. Myron c. Cramer, 
Major General, 

The Judge Advooate General. 
3 	Incl.8. 


Incl.1-Record ot trial. 

Incl.2-Dra.tt of letter for 


sig. Sec. of War. 

Incl.3-Form of action. 


(Sentence confirmed. G.C.M.O. 66, 18 Aug 1942) 
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JUN Z O 1942 

U N"I TED ST ATES 	 ) CA1:P "\'HIBEIER, GEORGIA. 
) 

v. 	 ) Trial by G. c. 1.;:., convened at 
) Camp Yiheeler, Geargia, llay 25, . 

Private J.ALES B. GRIER ) 1942. Dishonorable discharge 
(34o66624), Company F, ) and confinement for life. 
16th Training Battalion. ) Feniten~ary. 

RE\TIE\", by the BOAFD OF REVIE\1i 
HOOViR, VAN BENSCHOTEN and IDE, Judge Advocates. 

1. The Boa.rd of Review has examined the record of trial in the . 

case of the soldier named above. 


2. Accused was tried upon the following Charge and Specifi 

cation: 


CHAF.GE: Violation of the 	92nd Article of 1i1ar. 

Specification: In that Private James B. Grier, 
Company F, Sixteenth Training Battalion, Camp 
\iheeler, Georgia, did, at Camp "\iheeler, Georgia, 
on or about M:ey 7, 1942, with malice afore-· 
thought, willfully, deliberately, feloniously, 
unlawfully, and with_premeditation kill one 
Private Monroe H. ~les, a human being, by 
stabbing him iiith a knife. 

He pleaded not guilty to and was found guilty of the Charge and Spe_fi
fication. No evidence of previous convictions "Vfas introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor 
at such place as the reviewing authority may direct for the term of his 
natural life. The reviewing authority approved the sentence, designated 
the United States Penitentiary, Atl~ta, Georgia, as the place of con
finement, and forwarded the record of trial for action under Article of 
War so½. 

3. The evidence shows that on 1.!ay 7, 1942, accused and the deceased, 
Private Monroe H. ~les, were both members of Company F, 16th Training 
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Battalion (colored), stationed at Camp '\',heeler, Georgia (R. 2, 9, 17, 
28, 35), and quartered in the second story of a temporary barracks 
building, front elevation, side elevation and arrancement of upper 
floor of which are shown on a plat attached to_the record (E.~. P-1). 
!.v'"les wei£hed about 170 pounds and was larger and heavier than ac
cused (R. 16, 33). Accused stabbed and mortally wounded !.v'"les v:ith 
a pocket knii'e, ~ their quarters, on the evening of l.aay 7, under 
these circumstances: 

Accused was sitting or lying on his bunk (H. 13, 41) reading 
11 one of the message center blanks" and discussing 11questions 11 ap
pearing thereon with Private Charlie Daniels of accused•s company 
when ~les came upstairs, asked accu~ed if the paper belonged to 
~rles and if accused 11had been in" !.v'"les I trunk (R. 18, 31, 41). 
Lyles appeared to be very angry, said he 11 had the I ass bad"' (R. 24), 
cal.led accused a 11 son-of-a-bitch11 and remarked 11 I 1m tired of all this 
shit" (R. 32). He went to the bunk where accused was and "snatched 
the paper out of his hand 11 (R. 41). Private Charles R. Hankerson, 
Company F, 16th Training Battalion, v,ho had just cut another soldier's 
hair in the barracks room, using !.v'"les 1 locker on top of accused's 
locker as an improvised barber chair, testified: 

11 At the beginning of the stabbing, I was cutting 
hair, arrl I got finished, and I was beginning to 
take my tools in and get them up, and !.v'"les vras 
walking up, he was walking up the aisle, and Grier 
r.as sitting on the bed. Grier had his back to him. 
I.zy-les walked up and glanced at Grier on the bed 
13adn 1t you been in r:ry locker, that looks like my 
paper? 1 • Grier was sitting on the bed and he 1·ooked 
up and said, 1 this is my paper. 1 Then !.v'"les said, 
1 this is my paper, I told you about going in my lock
er' - and Grier said, 1no, this is my paper•. cyles 
then stepped between the two beds, ,mich Grier was 
sitting on one side - between beds #5 and #6, and he 
glanced at the paper and he reached down and erabbed 
it. He came out on the aisle, and tore the paper in 
two, and he threw it on the floor. Grier then Got 
off the bed, and walked out in the aisle and said, 
•why did y,ou tear that paper, I told you it was my 
paper? 1 Again he asked him, •why did you tear my 
paper?' and cyles was walking back and forth talk
ing about the ~aper. !.v'"les said, 'I tore it up, 
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what are you going to do about it?• Finally rv,-les 
started down stairs and Grier slowly walked behind 
him. 11 (R. 18-19) , ,_, 

Hankerson also testified that :cyles walked toward the door at the end 
of the room and accused followed Td.th his hands in his pockets where
upon rv,-les told him to take his hands out of his pockets. rv,-les also 
said he knew accused had a knife and 11 I don't care anything about your 
knife". Accused removed his hands from his pockets, dropped them to. 
his side and said to !ifles, repeatedly, 11 go back to your locker and 

, see if your paper is in the locker" (R. 19, 43). 

:[Jles returned and opened the lid of his locker, with accused 
and Hankerson standing close by (R. 19). Accused vras to the right 
of' Ivrles, with his 11hand dropped to the side11 • i",m.le rv,-les was bent 
over the locker vd.th his left arm extended and with his right hand 
on his knee (R. 20, 22) accused suddenly, Yd.th an underhand move
ment, struck him in the right chest (R. 20, 29, 41). Hankerson seized 
accused by the right wrist. Accused had in his right hand a "regular 
knife., switch blade", Ylith a three to six inch blade (R. 20, 21, 29, 
37). Grier broke a:.'fay from Hankerson. cyles 11backed up11 to or turned 
and went to a bunk considerable distance awa:y, got a ba:yonet and came 
toward accused who in the meantime had started to leave. I3les 
dropped the ba:yonet at the. head of the stairs and pursued the accused 
d~ the stairs (R.·20, 29, 4J). 

Accused ran out of the barracks with the knife in· his hand and 
with ~les pursuing at some five paces distance. Accused ran to a 
coal bin at the rear of the barracks and I3les quit t.he pursuit. 
A noncommissioned officer then tried to induce accused to give him 
the knife b~t accused r~fused, closed the·knife and put it in his 
pocket (R. J6). Accused then remarked that he v1as 11 going over the 
hill" and started to run awa::,. The noncommissioned officer seized 
him 'Whereupon accused pulled swa::, and drew the knife fran his pocket. 
This prevented further interference and accused fled (R. 37, 44). He 
returned to the company on the morning of May 9 (n. 15). 

~les was found lying on the ground in the company street in 

front of the barracks, a large patch of blood visible over his right 

chest (R. 14)•' He was removed to the camp hospital where he died at 

l:35 a.m • ., Ma::, a, 1942 (R. ?). Death was caused by 11 a stab wound" 

in the heart, inflicted by a knife or other sharp instrtunent which 
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had entered the 11right thora.x:11 below the second rib and slightly to the 
right of the 11mid line11 (R. 9, 10). 

Accused testified that during the altercation in barracks ~les 
called accused a "damn liar11 and 11was cursing all the way11 • 'fihen ~les 
found his paper accused asked why he had not.looked in the locker in 
the first place and ~les said 11he had the ass bad, and that nobody 
should fool with him" (R. 47), and "I will stamp you to the floor 11 • 

He also said, "You're a I.:other Fuckern, and 111111 get this.bayonet and 
swap hell out of you11 • At this moment ~les •twas reaching for his bay
onet, and made a step11 • Accused feared that ~les was about to assault 
him with the bayonet, and, to prevent such an attack (R. 48, 53, 55) 
accused reached in his 11pocket and -got the knife and when he ,rent 
across r.ie, I just hit him11 (?.. 48)·. Accused was not angry, did not 
hear cyles accuse him of having a knife (R. 51) and stabbed ~les as 
he 11was walking, he was reaching for his bayonet11 (R. 53). Accused 
did not try to run ;;:,vay (R. 54). He ran fran, ~les later but did not 
draw the knife on the noncommissioned officer who attempted to stop 
him outside the barracks (R. 54). He went home after the trouble. 
P.is mother returned him to canp (R. 50). 

_. 4. It is undisputed that at the place and time alleged accused, 
,dthout iegal justification, killed Private Yonroe H. ~les, Company 
F, 16th Training Battalion, a human being, by stabbing him Viith a 
knife. 

cyles provoked the quarrel preceding the assault by snatching 
away the pa:per accused had in his hand, by suggesting that the paper 
had been take.n from cyles I locker and by addressing abusive remarks and 
obscene epithets to accused. There was in these acts, however, no ade
quate provocation or excuse for the killing, within the law of homicide 
(par. 149.!, hl.C.M.). 

Accused _testified that he stabbed ~lea in self-defense when the 
latter threatened to use a bayonet and made a movement in that' direction. 
The evidence on the whole excludes any reasonable claim that prior to 
the time at which accused struck cyles there was any appearance of danger 
to the accused or that accused had any reasonable ground to believe. him
self in serious peril. There was no claim by accused that he retreated 
or attempted to retreat before stabbing Izy"les, although it is obvious 
he could have safely withdrawn from the scene at any time. There is in 
the record no reasonable basis for a conclusion that accused acted in 
self-defense. 
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The facts amply support the conclusion of the court that accused 
unlawfully killed Izy-les with malice aforethought. 

, 5. T,ben the prosecution rested the defense requested that the 
court require the prosecution to put certain witnesses on the stand 
and suegested that failure to do so amounted to conscious suppression 
of evidence favorable to the accused. The court denied the request 
(R. 39). The witnesses in question subsequently testified for the 
defense. There was no semblance of suppression by the prosecution 
of evidence favorable to accused. The request was properly denied. 

6. The court was legally constituted and. had jurisdiction of 
the person and offense involved. No errors injuriously affecting the 
substantial rights of accused were ccrmnitted during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence. Con~ 
finement in a penitentiary is authorized for the offense of murder, 
denow.ced by section 452, Title 18, United States Code. 

, Judge Advocate. 

, Judge Advocate. ~ 
___(0_·-1--'"J:k
_______ , Judge Advocate. 
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UN IT E.D ST ATES . TRWID.:ill BASE CC1LIJJID 

v. Trial by G.C.!1i., convened atl 
) Trinidad, British ,lest 

Major_JCSEPH W. SEEtfES ) lndies,, June 4, 1942. Dis
(0-)43769), Infantry. ) missal. · 

OPIHL..:li cf the B~·.ii.RD OF REVIEW 

HILL, CRESSON and UPSCOI,ill, Judge .t\dvocates. 


1. The Board of Reviow has examined the ..record of trial'In the 
case of the officer named ·above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused ,-ras tried upon the follovfing Cha.r~e and Specifi 
cation: 

· CHARGE: Violation of the 85th Article of 1:ar. 

Specification: In that Major Joseph n. Seemes, Infantry, 

Force Aruba, was at Camp Savaneta, .Aruba, lll'etherlands 

i7est Indies, on or about April 19, 1942, found drunlt 

whiie on duty as Executive Officer of Force .\ruba. 


The accused pleaded not JU.i].ty to and was found guilty of ·the ·charge 
~ its Specification. He was sentenced to be dismissec: the service. 
The reviewing.authority approved the sentence and forparded the record 
of trial for action under the 48th article of War. · . 

3.· The evidence for the prosecution shows that on April 19, 1942, 
the accused was Executive Officer of Force Aruba, Aruba, Netherlands 
West Indies. Ll.eutenant Colo:p.el Charles R. Jones; Infantry, was in com
mand of Force .Aruba, which force was in turn under the command of Colonel 
Peter c. Bullard, Engiruaers, ,the Comman~ing Officer of Force Curacao, 
Curacao. · At about 2t55 ~.rn. on that day a submarine, thought to be· 
~rman or Italia.'l, fired six or seven shells at gasoline _to.n..lr..s on the 
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Island of Curacao, whieh island is about 49 miles from the Island of . 

Aruba. The firing ceased within from ·about one to three minutes (Ex. 1). 


> 

The Commanding Officer, Force 11.ruba, received· at about: 4:45 a.m. 
notice by radio of that attack. All units or· the Aruba Force Tiere then 
notified and were given orders to be especially-alert. The normal pass 
privileges to allow 15 percent of the command to be absent daily until 
11 p.m. were terminated as of 6 p:m. No special instructions were given 
as to duty hours on April 19th. The normal duty hours for personnel on 
desk work or other administrative duties were from 7:30 a.m. to 4:30 p.m. 
In addition, alert formations or. stand-to 1 s were held from ·5:30 to 6:15 
a.m. and from 6 to 6:45 p.m. These duty hours were no different from 

those on any other day around t,hat date. An officer was on duty a'.t 

Force Headquarters at all times. These orders r,ere issued in accordance 

with instructions from higher headquarters (Ex. 2). 


In reply to the question whether as the result of the information 
he had received of hostile action agP.inst Curacao, Netherlands 'Jest Indies, 
he had issued any·instructions to the officers and men of his command 
11relative to number of hours per day each would be or·v:ould be considered 
on duty11 Colonel Jones stated in· his depositio1:,: 

"Relative to the a.""lswer given to sixth interrogat·ory 
no special instructions concerning duty h~urs oniApril 19, 
1942, vrere · &;iven. However in view of the fact -that all. 
members of this command were recuired to be present at their· 
post, camp or organization area.by orders, it w~s ~ssum~~. · 
by me they were on duty and avai:Lable to be called out ihl~ 
mediately in case of an alarm regarding any anticipated 
enemy action" (Ex. 2). . . . , . 

. . .. , .. At 6 p.m., April 19th, the Adjutant of Force Aruba, Captain 
E:r-vin D. K. Hoehne, ~uartermaster Corps, gave orders to the force to man 
their posts. The troops were at their post until 6:45 p.m., when they' · 
were released to their quarters or barracks. ·,up to 8_ p;m. the'troopa 
were on a stand-to status , and after that. time were· on 1:1n · alert status ~ 
The only difference then, as to troops, f~om any ordinary evening was 
thnt pMs privileges were not in effect and ·the men were: in barracks. 

, Although the Adjut~,-,t knew c,f no orders tC' that effect, all officers of . 
the staff were present at headquar,ters that evening•. The accused was at 
bis desk at headquarters at 6tJO p.m. · Shortly after he left the camp 
with Force S-J and returnEcc1 in about 30 mbutes. During t:ie next )0 
minntAs ,.,'.".' hc,ur ?.11 of: t!1c staff officers WE're in the 'office. '.!'hP. 
~1djutant, Captain P.oehne, stated that the officers were released from .... 
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their posts but not from duty at appro:::-..i1J1ately 8 p.m., when Colonel 
Jones rose :'rem his desk a."ld s.:ir. in substance "I ti..-1_,.,_11.: everything is.. 
e;_r!.iet ".'.O~, we can go". Colonel .Jones then lef't 'the office and the· 
others followed at their leisure (R. 7-9, 1.;:..17). 

At about 10:30 p.m., April 19th, Captain lester L.-Weissmiller, 
?:Iedical Corps, Force surgeon, and Captain Irving M. Riffin, l\fedical .Corps, 
at the request of Colonel Chalme~s, went to the room of accused. Captain 
ITeissr.tlller found accused in a drunken condition: lying on his bed, and ' 
moaning loudly. When roused the accused stopped moaning. He reported 
to Colonel Chalmers that there '1783 nothing physically w.rorig with accused 
and left the room. Cc.pbin Riffin fcund accused in a ser:iisturerous con
dition, his ·breath definitely alcoho_lic, and his speech alurred, · inco
herent, e.nd choppy. Captain Riffin examined accused, fot.1-~d no visible 
siGns of violence, normal temperature, pupils small, and his chest, 
abiomen, and extremities negative (R. 18; Ex. 3). 

At about 10: 50 p.m. Captain Hoehne was a.walrnned by the noise of 
coughing and vomiting. On his way to the 1.:1trine he heard moaning :md 
erca.ning. He located the sounds comi."rlg from the r~om of accused and 
heard accused saying 11 God damn your guns, God dar:m your f,1lll.S 11 , in a semi
stµpor, followed by a loud shout "Whee", which_ could be heard all over 
the area. Captain Hoehne then met Colonel Jones and under his instructions 
entered, at 10:50 p.m., the room of accused, accompanied by Captain · 
1'/eissmiller, Captain Riffin, · and Lieutenant Raymohd F. Kuhlmann, Medical 
Corps (R. 9-10).,. · · 

The four officers found accused 'lying in a stuperous ·. condition· 
on top of a blanket in his underwear, with.vomitus on the bed and floor. 
The odor- 9£ alcohol was detected inoed.iately· upon entering the room. 
Tp.e eyes of accused were glassy and staring1 his breath was .alcoholic, 
his speech slurred, mu.-nbled, and incoherent, and he r.as une.ble f'ully to 
understand questions asked of him er to respond coherently. Lieutenant . 
Kuhlmann, upon examination of accused, found·no evidence of physical 
disea.se,which would have caused his symptoms. He administered two ·tea
spoonsful of chlora.Thydrate and two capsules of· amytal to depress tli,e 
sensori\llll of accused~ elimin:.~te his deep groaning, and to·ind~ce slfep 
(R. ~' 18; Exs. 3,4J. · ' .. : 

The three medical officers expressed their opbions,of a.ccuseq ; 
e;:i follows: Captain Weissmiller that accused w~ drun..'l{ (R. 18) ;Capt-'lin _ 
hiffin that he· TTas definitely inebriated ( Ex. 3); .. and Lieutenant Kuhlrnami' .. 
that he was intoxicated {Ex. 4) • :- · • 1 
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. 4.. The accused testified .for the defen3e that, he had received no 
instructions· en .:1:oril 19, 1942, rel:..tive to s:ny addit:l.cnn.1 alert ct any 
i:1struct:iom! ·as t; a cha..'1'.;9 fro,1 nor,J::J. h".'CTS after sta.21Jl-to i'TC.S. o,•er I 
ct:1cr tha,11. ;t,he cancellc.tion o~ pas::es. The no:ri11l 1-;ra.ctice o! a stand
to in the norni.'1g rnd a.;;ain a.t ni:;ht uas cha.n:;ed abqµt two ;-;ee~ previous 
to :.pril 19th to having a stand-to in the evel1in3 only. His duty during 
a stard-to was at his station in heedquerters. Cn .the evening of hpril 
19th he vras .at his staticn, his desk in head<:_uartcrs (:t. 21-2.3). 

U:pon cross-exaMination, accused testi:!:'ied that· the nlert '.1as 
s,:,unded c-n the night of April 19th becL.use of receipt of infcrmation 
relative to firing on the Island of Guraca.o. It we.s customary for 
members of the ~taff to be present 3.t he~·.dquo.rter's in the eveninc as 
late as 7 o'clock. As Executive Cf~icer he usually stayed there until 
8 or $:30 p 0 m. On April 19th all ncnbers of the staff, the Cor:L~a.nding 
Officer, S-1, S-2, S-.3, and the Executive Gfficer were present. :~e had 
"no :particular occasion11 for beine present "than any other nizLt during 
the stand-to". He issued no orders as Executive Officer as a result of 
fo:'orr.ia.tion as to firing on Curacc.c. The Com,111ndinG Officer, around .3 
~.m., eave out information as to that attack, instructions that every
body be on the alert and ca..-icelled pas ,es. '1.'here had been an alert once, 
on the night of Fe"truary 16th, predicated on· shellini:; of the Island of 
;U"Uba by a submarine. He left head~uarters April 19th at about 3 p.n., 
stopp€d at the C.fficers I Club and had four cans of beer, left the club 
bet,een 9 and 9: .30 p.m., walked to his quarters, undressed himself, went 
to bed in hi~· shorts, and covered himpelf with a. sheet u~. 21-27). 

Upon exn..r.d.n~ion by the court he stated that he understood his 

duties as Executive Officer were to coordinate the mis~ion of other 

members of the staff and to assist the,Ccr1r1:i.n.ding Cf""icer.· He was told 

of the attack on Curacao. tess on the l".i_::;ht of L;ril 19th m:1.s at 5 p.!'1. 

Im.--:icdio.tely after mess he went to' his room, secured his helmet, belt, 


. and pistol, and arrived at head,quarters at little before 6 p.m. He 
understood that on a stand-to ~~:i:ybod;:,'rrn.s on duty, v:1i.ile on an alert 
50 percent of the cor.nnand was on duty; that the com:nand r.as on a sta.nd
to, in other words on duty, status prior to S p.m. on the evening of 
April 19th; that ·the stand-to was over when he .J.eft the office; that 
a,fter 8 p.m. the command was to remain in ca.uip, were subject to call 
and o1l. 11 I would say duty status"; 11 I did not regard m;yself as being on 
duty af-J;er 8:00 P.h;., after I left Headquarter~ 11 • He did not know 
whether he was in proper shape at 10:50 p.m. for duty, or to assist the 
Co:rm:ia.n:iing Officer, .beeuuse he went to bed prior to that time and went 
to sleep. Colonel Jones had never told s.ccuse<i to co11sider himse1f 
available for duty at all times (R. 23-.31). 
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5." The evidence shows that Co~nel Charles' R;·· Jones was, on April 
19, 1942·, the Coll1lllanding Officer of the Force Aruba, Island of Aruba, · 
Netherlands West Indies, and that accused was the Executive Officer •. 
Colonel Jones had been informed by ra.clio of an attack at about 2:55 a.m., 
on the Island of Curaoao, about 49 miles from .Aruba, during which a 
hostile submarine fired si:ic or seven shells at gasoline tanks on Curacao. 
Colonel Jones notified all units o.f his force, gave orders to be especially 

. alert,· and terminated the normal pass privileges as of 6 p.m. of that day.. :: 

· · The normal duty hours for personnel on desk or administrative 

duty was from 7:30 a.m. to 4:30.p.m. In addition, alert formations· or . · 


·..	stand-to's were held from 5:30 to 6:15 a.m. and from 6 to 6:4.5 p.m. One 
officer was on duty at Force Headquarters at all times. On April 19th .. 
at 6 p.m. the troops were ordered to man their posts and' at 6:45 p.m. 
were released to. their quarters or barracks. They were on a stand-to 
status until 8 p.m. and after that. time were on an alert status. The 
issuance of passes was not resumed. · 

All of the officers of the staff, including the accused, were 
present. at !leadquarters that evening. The Adjuta."lt, Captain Hoehne,stated 
that the officers were released from their posts, but not from duty,at ap
proximately 8 p.m., when Colonel Jones said 11 I think everything is quiet_ 
now, we !flay go11 • Colonel Jones then left the office and was followed by 
other officers at their leisure. Colonel Jones stated that in view of the 
fact that all members-of his command were required by orders to be present 
at their ·organization area, he assumed that they were on duty and available 
to be called out immediately in case ·of an alarm regarding a:ny anticipated 
enemy action. ,. 

The accused testified that.he left headquarters at about 8 p.m., 
stopped at the Officers 1, Club, had· four cans of beer, left the club between · 
9 and 9: 30 p.m., walked to bis quarters, arid went to bed in bis shorts. 
He understood that the stand-to was over when he left the office, and that 
the command was to remain in camp, subject to cn.11, on "I v1ould say duty 
statusN, but.that he did not consider himself as being on.duty after he 
left.the office. 

. . 

The record shows clearly that the accused was drun.~ in his 


· quarters at 10:50 p.m. on April 19th. The accused was in a semistuperous 
condition, bis breath definitely ·alcoholic, his eyes glassy and staring, 
and his speech sllllTed and incoherent • .Tito medical officers examined him 
in his room and found nothing physically wrong with him which would have 
caused bi~ symptoms. The three medical officers and Captain Hoehne ex
pressed the opinion that accused was intoxicated. 
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6. Certain officers, such as a ccm.'llc.nding officer of a.post or in 
the· field, by reason of the peculiar nature of their duty, have long 
been considered tC1 be continuously on duty and thus at all times amenable 
to charges· und?r the 3_8th (noY: the 85th) .Article of 1:'/a:r. 

111.Again, b t:i.rle of 1Y£:!:, and especially in the field 

before the enemy, the status of being .Ql1 duty, in the 


• 	sense of this (38t:i) .Article, m~ be uninterrupted fer very 

considerable perioC:s. As remarked by the revie17ing authcr
ity, in approving a ccnviction of an officer under the . 

.Article early in the late v1a:r ·- 1 a..'1 officer, nhen his regi

ment' is in ~rent of the enemy, is at an· ti.~es on duty'

* * "*· 11 (;'~bthrop Ililitnry I.aw, 2n.r" & • , p. 61lt). 

, "In time of war and in a resioci o~ active hcstilitiefl 

the circu.rnstances are often such th".!.t alJ. members of a 

command !ll'.tj' pr0perly be considE:rec. as :Jeing cont::m:.cusly on 

duty within the mean;_n:; of this (r5th) article" (par. 145, 

11.C.H., ,1923). 


The ·duty e:rnbro.ced by the article may, noreover, ce o~ an antic-· 
ir,atorJ nat~re, such as "a.~ awaiting by a oedical officer of a possible 
call for his ~"?!°Vices"' (:'."''..'.!', 1/i.5, '.:.r,.ri,, -:!.<?28). 

The accused was Exec1.:.tive o~.""':i.cer of the :!<'crce 1TUba stationed 
:'n tim,:i cf wn.r en ~n ~rlnnd whicr. )-w.a bP,<":::1 abcut tv:ro months before shelled 
by a submarine, a...,'1d "IThen the: Isln.."ld of Curacc.o, dcu.t 50 "'.15:'..~3 dl:Jt?..::t, 
had been shel].e1 by a host~.c ,::·_:•,,.,.,::--':,e A".:'J~:· s~, tl1e ::l.~~' :1e 1':n.s found 
~ri•n1r. ~:fq CC'T!ll'lanr.1 ,.,.,~ ,.,~r,yi '15.rected to be e2r,0 cia.lly alert.,. All passes 
had been ca."tlcelled. "Jhe~ releet:"C·-:. :'r-0m the sta-cl-to tll:l.t eve:::dr..g, the 
troops had been re:'..e2.scd frcn thei= postn but l".ot from c1.,ty, :-.:id were re
c:_"'.lir0c1.. to be r:rest?::"':i t~ t:~::!!- orb:.id.zatiw, :T~?.. ., :!_~_ ,:-{:er tb.Q.t they miJ!it 
be available t-::, 1:)3 c.illed out immediately in co.se of anticipatwl e"'.lemy 
act:_on. H r.ia.y be added that the post of Executive Cfficer is cne of' 
great respor.sibility :..'1. a corn:,c:.:d so situated. 

It is the opin.::.cn of' the Bo::ll"d of !'.8view thn.t n.ccv.sec: -.,a.s drunk 

on April 19, 1942, :md, in vier' of all of the ci!·c'..1--:istc.:1ces, t:!'.at he was 

on duty when he was f'otm:1 dr-..uv. Ln his rccm, a.nd thus aneno.l::le under the 

65th Article of '.'fo:r. 


7. The accused is 48 ye2.rs o:' a.:;e. · T~1s recr,rds of i::i.c Office 
of The .!'..:ijut".."1t G'::!neral shcv; his service as .folJ.c,7s: 
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:S'1listod Cor1:i:i.ny ::i, 303rd Inf'a'.'ltry, 3e,Ft~nbsr 22, 1917; ap
point0d second l ie1:.tern.mt.1 Inf:c.ntry, the Untted Sts:tes Lrr~y, ::.1l~'ttst 
26, 1918; discharged September 11, 1')18;. appoirt.P,d second J.ient"nant, 
Infc.ntry Section Officers Reserve Corps, -November 1, 1913; !''al~::,pointod. 
Cctcber 1, J.9-21,; Federo_'.J.y rccocr.:.zed as first lfoutenn..11t, Infantry, 
l~entucJ-:y Jrat:'.-:na.l Gu.:ird, July 29, 192i:'; appofoted first lici·_:/'"",·''~, 
bf.:mtry, i:~rmy of the United 3t'.ltes, October 29, 1929; ariP')inted capt"l.i'r-1 1 

I!'l.f.?-1'1.try, J..rrny o:!.' the United States, June 28, 19.32; ll1'!'C>i,'1ted m:..jor, 
L"lfantry, National Gu3.I'd of the United States, Septe:::iber 24, 19.35; in
ducted into ?ederal service, Js.nu3ry 17, 1941. 

Three efficiency reports have been rendered on the e.ccused. 
The first covering the period Sep.te;:i'ber 21, 1917 to Aucust ~6, 1<;13, 
gave him c. m;rr1erictl ratinc of 63; the S.P-cond co•:erins the pr:!'iod 
ikve::i.ber 11; 1940 to Febru:ll'y 7, 1941, as a st'ltdent, Il:'..fantry School, 
~s.v::, !tl:11 a general rating of very satisfactory; and the third covering 
the period Jarm.<J.rY l, 191+1 to June 30, 1941, e.s a student, Ir>..f.::.ntry 
School, and ,as a reg:iJ!lental plans ~nd traini.'-lg officer, zn.ve hi.r.i a 
general rating of satisfactory. 

8. - The court was legally constituted. No errors injuriotw:!.y ~!'
~ecti...~g the s~bstwtial rights of the accused were cotll'lltted during the 
trial. In the opin::.on of tho :loard of Revic\'T, the record of trial is 
legally m2f-:ficfont to sup1)ort the findings of cuilty and the sente:!'lce, 
a..~d to warrant confirn.s.t:!.cn cf the sentence. I;isnissal is Da.1d1tcr:r 
uron conviction of a violation of the 85th Article cf ~;ar CC"nunitted in 
t:iJ!le of u::u- • 

~ lester s. Hill 1 Jud;;e Ld•rccate./:'/ J'!:'.' 

/3/ Chas: C. Cre~son 1 Jud.Je Advccate. 

/s/ J..bner E. Ll,1')SC0"1b 1 Judge J..c•fcc ::.te. 
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1st.Ind. 

Jul .311942 


War Department, J.A.G.o., - To the Secretary of War. 


1. Herewith transmitted for the action· 01' the President are the 
record of trial and the opinion of the Board of Review in the case of 
Major Joseph W. Seemes (0-14.3769), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence 'and 
to warrant confirmation of the sentence. I recommend that the sentence 
be confirmed_ am carried int.o execution. 1 

3. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
~ecutive action confirming the sentence and directing that the sentence 
be carried into execution. 

/s/ MYRON C. CRAMER 

Myron c. '.CI:amer, 

Major General, 


The Judge Advocate General. 


3 Incls. 
Incl.l- riecord of trial. 
Incl.2- Dft.ltr.for sig. 

. Sec.of War. 

Incl.,3- Fonn of Executive. 


action 


(Sentence confirmed. G.C.M.O. ?O, J Sep 1942) 
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Washington, D. ·c. 

SPJGK Aug 6 1942
CM 22.33.36 

UNITED STATES ARMY R>RCES 
U N I T E D S T A T E S ) IN ASCENSION ISLAND 

) 
v. ) . _Trial by G. C. K., convened at 

) Georgetom, Ascension Islnnd, 
Private JAMES ll. WILIS ) May 25, 1942. Dishonorable .· 
(13017848), Medi~al Detach-) discharge and confinement for 
ment, 175th Station Hos- ) ten (10) years. Place of con
pital, Ascension Island. ) finement not designated. 

HOLDING by the OOARD OF REVIE\f 

HOOVER• BA.UGH and SIMPSON, Judge-Advocates. 


l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon too following Charges and Specifi 
cations: 

CHARGE I: Violation of the 64th Article of War. 

Specifications In that Private Janes M. Wills, 
Medical Detachment, 175th Station Hospital, 
having received a. lawful command from Captain 
Wilfred w. Wilcox, Medical Corps~ his superior 
officer, to "Keep quiet" arxl to Go to your 
tent", or words to that effect, did at George
town, Ascension Island, in the Zymodic Build
ing, on or about 8 Yay 1942 willfully disobey 
the same. ·. · 

CHARGE II: Violation of the 65th Article of War. 

Specification: In that Private James M. Wills, 
Medical Detachment, 175th Station Hospital, 
having received a la.t.i'ul order from Staff 
~ergeant Douglas T. Sexton, a noncommissioned 
officer woo was then in the execution of his 
office, to "Go to your tent", or words to t1'¥1t 
effect, di.d at Georgetown, Ascension Island, 
in the Zymodic Building, on or about 8 May 1942, 
willfully disobey the same. 
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CHARGE III: Violation of the 85th Article of i'lar. 

Specifications In that Private James M. Wills, Med
ical Detachment, 175th Station Hospital, was, at 
Georgetown, Ascension Island, in the Zymodic
Building, on or about 8 May 1942, found drunk 
while on duty as a laborer. 

He pleaded not guilty to Charges I and II and their Specifications 
and guilty to Charge III and its Specification. He was found guilty 

- of the Charges and Specifications. Evidence of two previous con

victions, one by sum.nary court-martial for absence without leave in 

violation of Article of War 61, and one by special court-martial for 

larceny in violation of Article of War 93, and for disrespect toward 

a noncommissioned officer in violation of Article of War 6S, was in

troduced. He was sentenced to dishonorable discharge, forfeiture of 

all pay and allowances due or to becane due, and confinement at hard 

labor for ten years. The reviewing authority approved the sentence 

and forwarded the record of trial for action under Article of War

So½. In lieu of designating a place of confinement he stated, 


"The place of confinement is designated as 
'such place as mey be directed by the Judge 
Advocate General-of the Army'"• 

3. The evidence shows that accused was a member of a labor de
tail assisting carpenters at work on a building on Green Mountain, 
Ascension Island, on the morning of May 8, 1942 (R. 7 13). In the 

-	 course of the forenoon another member of the detail, Private 1st 
Class Girard Croxton, Medical Detachment, 175th Station Hospital, ob
served accused and a companion under the wilding, drinking ethyl 
alcohol (R. S). Questioned as to the quantity consumed by accused 
c·roxton testified, "I saw two 16 oz. bottles between two men" (R. 11). 
With other members of the detail accused left the building site at · 
about 11:15 a.m., in an ambulance driven by Corporal Thomas E.·Paisley 
of the medical detachment, arxl arrived in the vicinity of the detach~ 
ment heaaquarters at about 12 noon (R. 6, 7). After the arrival or 
accused Staff ~ergeant L3.wrence J. Genova of the detachnent saw ac
cused and asked him, because· of his condition, to go to his tent. 
Accused apparently started to comply but turned about and went to 
Staff Sergeant Douglas T. Sexton, acting first sergeant of the de
tachment, and said, "I'm drunk. Are you going to turn me in?". 
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: Sexton ordered accused to go to his tent but accused did not move to 
cumply and saiu, "Ii' you are goinE; to turn me in, then tt;.rn ne in now" 
(R. 7). ~exton then took accused to Secton 1s office in an effort to 

"get him quiet" (R. 8). A scuffle between the two ensued (R. ti, ll, 

12). Captain Wilfred w. -Hilcox, l:edical Corps, comrnanding officer of 

the Medical Detachment, 175th Station Hospital, having heard the com

motion, went to Sexton•s office. iccused was "standing on his feet 

and cussing Sergeant Sexton and he would not go to his tent". He was 

"waving" his arms. Captain Wilcox ordered accused to be quiet and · . 

go to his tent but accused did. not obey the order (R. 9). 


Croxton and Paisley each testified that he had observed accused 
while tt.e latter was in the ambulance and that accused appeared to be · 
drunk (R. 5, 6). Paisley testified that "Price and 11ills were the 
last two to get on the ambulance and Wills started to run and Vlills 
was just about able to rtiD.11 (R. 6). Sexton and Captain Wilcox each 
testified that accused was drunk during the occurrences at the detach
ment headquarters (R. 7, 9). Ueutenant Colonel William K. Rogers, 
Medical Corps, commanding officer of the 175th Station Hospital, testi 
fied that he was present when accused refused to obey the orders given 
by Sexton and Captain Wilcox and that accused ''was acting inconsistent, 
uncontrolled", tmt he talked incoherently and tJ:iat he was "not sober'' 
(R. 10). ·aenova testified that he 5aw accused at the time of and just 
prior to tHe latter's altercation with Sexton and that accused stag
gered and was 11wcavir1g around and talking too much". Witness believed 
accused was drunk, that "obviously he was out of cbntrol" (R. 11). 

Accused testified that he and his companion, while under the build
ing on Green Mountain, drank an entire bottle of ethyl alcohol and 
started to drink another and that he remembered nothing of what oc
curred after they started on the second bottle (R. 13). 

4. Following presentation of the evidence the trial judge advo

cate, in his opening argument, read to the cour:t, among other things, 

the subparagraph entitled "Drunke!mess" from paragraph 126a. of the · 

Manual for Cow-ts-Martial. After the defense counsel had Oiereafter 

argued that accused did not, on account of 'his drunkenness, have the 

mental capacity u:i entertain an intent to disobey the orders given 

him (R. 14) the trial judge advocate, in closing argument, statedi 


"the crimes with which the accused is charged under 
the first two charges are crimes of commission and 
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do nqt require a specific intent as a necessary ele
DB nt of the crime. 

· "The Wo't'd 'willful' used in the specifications is, 
to ·my mind, used with the same meaning as •wrongful', 
and is not used to mean, 'with malice aforethought•, 
with consideration, nor with intention. 

11 1 would like also to bring to the attention of 
the court the fact that drun~nness is no defense. 
A drunken man equally with a sober man is presumed 
to be responsible for his actions" (R. 14-15). 

S. The evidence shows that at the place and time alleged in the 
Specifications, Charges I and II, accused received orders from Captain 
Wilcox and Staff Sergeant Sexton in substance as alleged and that ac
cused did not obey the orders. Accused was drunk. 

Jr The gravamen of the offenses alleged by these Specifications was 
willful disobedience or "intentional defiance of authority0 , a delib
erate refusal or omission to do what was ordered. Mere wrongful 
omission or neglect to obey is not willful disobedience. Manifestly, 
a conscious, rational mental process is involved in willful disobed
ience, else tha design and purpose which, accordinc to authoritative 
definitions, characteri~ intentional act, would be absent (pars. 
-134b, 135a, M. C.M.)."l'"it' 'f'ollows that the willfuliness or intentional 
andmliberate defiance involved in the alleged offenses constituted 
an element of specific intent within the purview of paragraph 126a 
of the Manual for Courts-Martial, which, in material part, provides: 

11 In certain offenses *** a specific intent is 
a necessary elenent. In such a case tha specific in
tent mu.st be established either by independent evi
dence, as, for example, words proved to have been 
used by the offender or by inference from the act it 
self. 

* * * * * "It is a general rule of law that voluntary drunk
enness, whether caused by liquors or drugs, is not an 
excuse for crime comLi.tted while in that condition; 
but it may be considered as affecting mental capacity 
to entertain a specific intent, where such intent is a 
necessary element of the offense." 
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It rmy be assumed that in reaching its findings the court did not ac
cept the theory advanced by the trial judge advocate in -his argument 
as to the essential elements of proof required, but took cognizance 
of the governing rule of the Manual with respect to the necessity of 
proof of specific intent as well as the rule regarding drunle nness 
as affecting mental capacity. Was the court legally justified in 
concluding that accused, in his drunken condition, was capable of 
ente_rtaining the specific intent willfully and dilil:erately to dislx>ey 
the orders? 

The uncontradicted evidence shows that at the time the orders 
were given accused had been drinking to great excess and was very 
drunk. The commanding officer of the station hospital testified 
that accused's acts were. "inconsistent" and uncontrolled", and an
other competent witness testified that accused was obviously "out 
of control". These were the only witnesses who testified upon the 
particular issue of mental capacity and their testimony was, in sub
stance, that accused rad lost control of his mental faculties. No 
witness testified that accused appeared to have the mental capacity 
to understand the orders or their significance. Such circumstances 
as are in evidence, considered in their entirety, negative the pos
sibility that accused had the mental capacity willfully and intention
ally to disobey the orders. It will ordinarily be presumed that a 
perscn intends the nat1Jral and prc-bable consequences of his acts, 
but this is a reb.lttable presumption and falls before evidence to 
the contrary (par. 112a, M.C.M. ). The presumption may not be in
dulged in the face of the evidence in this case. 

In his act in going to the acting first sergeant of his detach
ment with a proposal, in substance, that his drunkenness be reported 
to higher authority, there is some indication that !ccused recognized 
the noncor.missioned officer. On the other hand, accused's actions in 
this regard and the tenor of his proposal, viewed in the light of all 
the circumstances, were irrational and indicative of complete loss by 
accused of a normal sense of the obli~ations of discipline owing by a 
soldier to his military superior. Accused was able to stand upon his 
feet to move about and to reslst, to come extent, the acting first 
serg;ant. He was also able to articulate. His physical ability to 
stand, move and speak is not alone sufficient to justify an infer
ence of mental capacity. 
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Convictions by courts-martial may rest on inferences but may not 
be based on conjecture. A scintilla of evidence - the "slightest 
particle or trace", _is not enough. There must be sufficient proof of 
every element of an offense to satisfy a reasonable man when guided 
by normal human experience and common sense springing from such ex
perience.' The following from an approved holding by the Board of Re
view is pertinent: 

"Tbe Board of Review, in scrJ.tinizing proof and the 
bases of inferences does not weigh evidence or usurp the 
functions of courts and reviewing authorities in determ
ining controverted questions of fact. In its capacity 
of an appellate body, it must, however, in every case de
termine whether there is evidence of record legally suf
ficient to support the findings of guilty (A.W. 50-!). 
If any part of a finding of guilty rests on an inference 
of fact, it is the duty of the Board of Review to de
termine whether there is in the evidence a reasonable 
basis for that inference (CM 150828, Robles; CM 150100, 
Bruch; CM 150298, Johnson; CM 151502, Gage; CM 152'/97, 
Viens; 154854, Wilson; CM l560o9, Green; Chl 206522, 
Young; CM 207591, Nash, et al.). The following has 
oeenquoted, with approval:,oy the Board of Review 
(CM 197408, McCrimon; CM 206522, Young; CM 207591, Nash, 
~ !!_.): 

•we must look alone to the evidence as we 
find it in the record, and applying to it 
the measure of the law, ascertain whether 
or not it fills that measure. It will not 
do to sustain convictions based upon sus
picions or inp.dequate testimony. It would 
be a dangerous precedent to do so, and 
would render precarious the protection which 
the law seeks to throw around the lives and 
liberties of the citizen• (Buntain v. State, 
15 Tex. Appeals, 490)". (CM 212!,05, TI'p'tori) 

There is no evidence in the record of trial from which an inl'er
ence might properly be drawn that accused, at the time of his acts, 
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had mental capacity to understand the orders or that he was capable of 
entertaining the specific intent willi'ully and intentionally to disobey 
them. A~ noted, there is proof of neglects or omissions by accused to 
comply with the orders. Such neglects or failures to obey did not in
volve any specific mental processes or specific intent. The essence 
of the failures to obey lay wholly in the breaches of discipline. A.8 
stated in Winthrop's Military Law and Precedents: 

"A mere neglect to comply with an order, through 
heedlessness, remissness, or forgetfulness, is an 
offense chargeable, not in general under this 
Article (64th), but under the 62d (96th). And so 
of a neglect on the part of a subordinate when in 
a condition of drunkenness." (p. 573, Reprint) 
(Underscoring supplied). 

The record is legally sufficient to support only so much of the findings 
of guilty or Charges I and II and their Specifications as involves find
ings of guilty of failures to obey the orders, in violation of Article of 
War 96. 

The findings or guilty of Charge III and its Specification are fully 
supported by the pleas of guilty and the evidence. The maximum sentence 
authorized by pe.ragrapµ 104c of the Manual for Courts-Martial for the 
offenses of which accused was properly found guilty under Charges I and 
II and their Specifications and for the offense involved in Charge III 
and its Specification, to wit, failure to obey the lawful command of a 
superior officer, and failure to obey the lawful order of a noncom~ 
missioned officer then in the execution of his office, in violation of 
Article of War 96, and being found drunk on routine duty, in violation 
of Article of War 85, is dishonorable discharge, forfeiture or ail pay 
and allowances due or to become due and confinement at hard labor for 
9 mmths and 20 days. 

6. For the reasons stated the Board of Review holds that record 
of trial legally sufficient to support only so much of the findings 
of guilty of Charge I and its Specification as involvt:,e findings that 
accused did, at the place and time alleged, fail to obey tne command 
given by his superior officer, as alleged, in violation of Article of 
War 96, legally sufficient to support only so much of the findings of 
guilty of Charge II and its Specification as involves findings that 
accused did, at the place and time alleeed, fail to obey the order 
-iven by the noncommissioned officer then .i.n the execution of his of
fice, as alleged, in violation of Article of War 96, legally sufficient 
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to support. the findings of guilty of Charge III and its Specification, 
and legally sufficient to support only so much of the sentence as in
volves dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for 9 months and 
20 days. · 

, Judge Advocate./s/ Hubert P, Hoover 

, Judge Advocate./s/ ,lames H. Ea,u~h 

, Judge Advocate./s/ Ocrdcn Simpson 
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1st Ind. 
11Ug 111942 

War Department, J.A.G.o., . ~ - To the Commanding Of
ficer, United States Army Forces in Ascension Islandr APO #Bn, 
c/o Postmaster, New York, N. Y. 

1. In the case of Private James M. Wills (130178u8), Medical 
Detach!:lent, 17Sth Station Hospital, Ascension Islana, attention is 
invited to the foregoing holding by the Board of Review, which hold
ing is he:reby approved. Upon approval of only so much of the findings 
of guilty of Charge I and its Specification as involves findings that 
accused did, at the.place and time alleged, fail to obey the command 
given Ly his superior officer, as al:eged, in violation of Article of 
~ar 96, of only so much of the findings of gui!ty of Charge II and its 
Specification as involves findings that accused did, at the place and 
time alleged, fail to obey the order given by the noncommissioned of
ficer then in the execution of his office, as alleged, l.n violation 
of Article of War 96, and of only so much of the sentence as involves 
dishonorable discharge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for 9 months and 20 days, 
you will have authority to order the execution of the sentence, 

2. In view,of the nature of the offenses and in order that ac
cused may be held in the Army for further possible military service, 
it is reconmended that the execution of that portion of the sentence 
adjudging dishonorab!e discharge be suspended. It is also recommend
ed that the United States Disciplinary Barracks, Fort Leavenworth, 
Kunsas, be designated as the place of ccnfinement. Your order suspend
ing the execution of the dishonorable discharge and the designation of 
the place of confinement should be included irt.your supplementary action 
upon the record of trial and should be included in the general court
·martial order promulgating the proceedings. 

3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at 
taching copies of the published order to the record in this case, please 
place the file number of the record in brac~ts at the end of the pub
lished order, as follows: / s/ UY:<LU C. CR!~ 

(CM 223336) • 
Myron C. Cramer, 

Major General, 
The Judge Advocate General. 

Incl. 

Record of trial. 


l 
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In the Office of The Judge Advocate General {205) 
Washinr;ton, D. c. 

SPJGK 
SEP 1 5 1942CM 224959 

GULF COAST ,UZl.-:Y AIR FORCES 
U N I T ~ D S T A T E S } TP.AINilJG·C~~TER 

) 
v. 	 ) Trial by G. C. Ll., convened at 

) Brooks Field, Texas, August 3, 
Private JA.h:.ES BH.OOKS ) 4 and 5, 1942. Dishonorable 
(36162996), 839th Quarter ) discharge and confinement for 
roaster Co1;1pany (Truck), ) life. Penitentiary. 
less Detachment Head ) 
quarters & 2nd Platoon. ) 

11.EVIEif by the BOAiill OF REVIEW 
HOOVER, BAUGH ,and HARDY, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the above named soldier. 

2. Accused was tried upon the following Charge and Specifi 
cation: 

Clli\.RGE: Violation of the 92d Article of War. 

Specification: In that Private J.A11£S BROOKS, 
839th. Quartermaster Company (Trk), Less De
tachment Headquarters and 2d Platoon, did, at 
Brooks Field, Texas, on or about June 17, 1942, 
'With ma.lice aforethought, willfully, deliber
ately, feloniously, unlawf'ully, and with pre
meditation kill one Private Cal. P. Boswell,~: 
a human being by stabbing him ·with a knife. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fic ation. No evidence of previous convictions was introduced. He was 
sentenced to dishonorable discharge, forfeiture of all pa;y and allow
ances due or to become due, and confinement at hard labor, at such place 
as the reviewing ~uthority might direct; for the term of his natural life. 
The reviewing authority approved the sentence, designated the United States 
Penitentiary, For.t Leavenworth, Kansas, as the place of confinement and 
forwarded the record of trial for action under. Article of War 50l. 
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3. The evidence shows that about 12:30 a.m., June 17, 1942, 
at Brooks Field, Texas, accused, Private Cal P. Boswell and Private 
Calvin Jarmon, members of the 839th Quartermaster Company (Truck), 
Private Lonnie Venson, Medical Detachment, Station Hospital, Brooks 
Field, and another soldier, all stationed at Brooks Field; partici 
pated- in a dice game in a latrine in the colored tent area (R. 26, 
31). Accused lost all hia money (R. 27; Ex. J). He asked Jarmon 
to give him "~ shot" - to loan him 10¢ to make a. bet. Jarmon gave 
accused the 10¢ but Boswell, who was apparently winning, refused to 
accept accused I s bet (R. 27, 33). Accused became angry: (R. 33) and 
a dispute between. him and Boswell resulted. A nfew curse words" 
were used (R. 28). Boswell, who had been sitting on a "commode" 
(R. 32), arose and approached accused who had also risen to his 

feet. Boswell struck accused lrl.th his fist on the mouth or nose 

(R. 28, 29, 33). Accused fell to his knees (R. 29) 'Wi.th an arm in 

the 11urinator11 • • Boswell put his arms about accused and "carried him 

around· there". Accused's mouth canmenced to bleed and Boswell asked 

accused to "let me wash your face" (R. 33). Boswell led apcused by 

one hand to a hydrant and attempted to wash his face while holding 


.him 	(R. 31, 33, 51, 64). A scuffle ensued (R. 27, 29) an:l accused 
kicked Boswell (R. 34). The two then started to hold each other or 
tight (R. 29, 34, 64) but were forcibly separated (R. 34, 52, 64}. 
A noncommissioned officer came to the latrine, warned them to be 
quiet and threatened to call the military police. Boswell· asked 
Venson to pick up Boswell 1s money. Venson did so and Boswell then 
left the latrine (R. 34). 

· Private William Edward Marshall, 839th Quartermaster Company, 
who ·had cane to the scene, told accused to go to his tent and sug
gested that accused was apt to be confined for causing the disturb
ance. Marshall pushed accused from the latrine and went nth him 
to accused's tent (R. 52). CRJ, arriving at the tent ·accused was 
told to go to bed. Boswell appeared in too company street at about 
this time (R. · 53), went to Venson I s tent and obtained the money 
Venson had secured (R. 35, 53) and then entered his own tent (R. 35). 
Accused, whose tent was across the street fran Boswell's tent (R. 54) 
followed Boswell into the latter's tent (R. 53, 54). A second "fight" 
inside and outside the tent followed (R. 54, 66), each striking "heavy 
blows" with their fists (R. 54). Marshall seized accused and another 
soldier, Priyate Artis Ross, 839th Quartermaster Canpany, seized 
Boswell (R. 55). While accused was being taken to his own tent he 
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threw a Coca Cola bottle at Boswell but did not Etrike him (R. 56, 66, 

67). Accused was about five feet, eight inches tall and weighed about 

168 pounds (ll. 1.34). Boswell was about two inches taller and weighed 


.about 175 pounds (n. 149). 

i..~arshall pushed accused into his tent and told him to lie down, 

and Ross entered the tent, told accused to lie dorm and i;ushed him on

to his bunk. Ross then took off accused I s shoes and clothes. :r:.arshall 

·,·,ent to his own tent to 11make a quick change II of clothes (H. 56), say-, 

int; to accused, 11 I am going to stay up all night. I am going to chane;e 

clothes and stey up all night to keep you out of trouble" (R. 81). 

Ross stood in the doorway of the tent (R. 68). In the meantime Bosvrell 

11"1;ent up the com};)any street"(:;:,,. 56). A witness testified: 


111H;~- Joswell ca.r.ie back from up toward the orderly 
room and he had a stick in his hand. Artis Ross 
came up then and told him to t;o on off, said be
cause, 1You mess around and you ~ill get in the 
guard house and if you do you can say we told you 
not tor, and he turns around and goes on back up 
toward the orderly tent and he stays a few minutes 
and comes back. So when he come back he walked in:.. 
side his tent and then he laid down on the bed ~-i:-'~-11 

(H. 119). 

Accused arose and sat at the entrance to his tent (R. 85). -;·;nile ac

cused was lying on his bunk and 'While sittine at the entrance to his 

tent he cried •or sniffled and at one point said, "Anybody that misuses 

me *i:""* I will kill him" (R. 78, 86). 


After Boswell returned to his tent accused cal.led to him and said, 
"Boswell, I want to apologize with you" (R. 38, 57, 68, 78, 82, 86). 
Boswell replie,d, 11Leave it go until in· the morning" (n. 69, 82, 86, 120). 
Accused then left his tent apd· started toward Boswell. Boswell came 
toward accused. Accused proceeded at a walk, with his arms swinging 
(H. 69, 121, 122). Private John Jordan, 839th Quartermaster Company, 

. 'Who was s tandirig in the docrwey of his tent at the time the accused 
and Boswell v;ere approaching each other (R. 119, 120), testified: 

., 

rr;:..,~.;:- and then I seen them go together and Boswell 
had come up like he was going to knock off a lick 
and Brooks came over and struck all of a sudden" 
(n. 120). 
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Boswell• s hands came up as if he vrere going to block accused I s blow 
(R. 1:24). His right hand started from his side near his hip pocket 
(R. 128, 130) but vdtness did not see anything in his hand (R. 122). 
Accused struck Boswell vii th his right hand 11 along in his chest like, 
close to his heart". As the blow fell Boswell "was making a step 
backwardi, (R. 120, 121). ..iiitness did not see a knife in the hand of 
accused (R. ~28). After the blow Doswell said, 11 Ca.tch him, he has 
cut me". Boswell held his hand 11 to his breast and r:ia.de a turn and 
goes across the street and then back and fell" in the company ptreet 
(R. 123). Boswell was wounded in the chest and there ,·:as consider-, 
able flow of blood (H. 71). A mess ldt knife (.i.~. 71; ~. C) was ly
ing in a "pool of blood.11 close to his body (R. 93,129). Immediately 
after Boswell fell a e;roup of soldiers gathered a.round him (i~. 79, 
123). Sergeant Johnnie l;'. l.J.ller, 839th ~uarterrnaster Company, act
ing charge of quarters (E. 92) asked, ir;;'ho did it?" Accused replied, 
11 I did it, Corporal 1.J.llera and I would kill rrry mother if she do me 
wrong 11 (H. 72, 93). 

Venson testified that he had left in a pocket of a pair of 
trousers he had borrowed from and recently returned to Boswell, a 
red handled clasp knife ~ith a blade about three inches in length 
(H. 44; Ex. C). This knife was lying in the company street approxi
mately twelve feet from Doswell (:t. 96). '\,hen found the knife was 
closed (H. 95). There was no blood on it (R. 102). Venson demon
strated in court that the knife could be closed with one hand (R. 48). 

Boswell rtas taken to the station hospital, Brooks Field (E. 108) 
,·1here the medical officer o~ the day examined him shortly after 2:15 
a.m., and found him dead, api:,arently from a stab vound in the left 
chest (R. 144-146). A.n autopsy was subsequently performed at the 
station hospital, 1',ort Sam Houston, Texas (H. 146). The medical of
ficer under whose supervision the autopsy was performed testified 
that in his opinion: 

11death had been due to a stab wound entering 
through the anterior portion of the chest and 
penetrating the great vessels and~ portion of 
the hea.rtn (H. 149). 

'.!.'here was a w9und of entrance about one and one-half centimeters in 
length a.'ld about half a centimeter in -width over the left portion of 
the breast bone, apparently caused by a knife-like, sharp edged 
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instru.~ent. The instrument.had passed through the breast bone and 

had penetrated to a depth of two or three inches (H. 149, 150). This 

medical officer te6tified that 11since the instrument used passed 

through the breast bone it must have required a considerable force 


. (R. 151) • 

.A.cc.used was questioned by the post provost marshal at about 2:30 
•a.m• ., June 17., 1942. After having been warned, in substance, that he 
was not required to say an;ything and that v,hatever he might say could 
be used against him (R. 140)., he signed a written statement that dur
ing the evening of June 16 he drank three or four bottles of beer and 
some v.hiskey. He entered the dice game and finally "started arguing11 

with Doswell. Doswell struck accused and accused struc1,: back. After 
accused retcrned-to his tent accused called Boswell and started to 
apologize but Boliiwell s·aid he did not want to talk to accused. Ac
cused, 

11 h:ept arguing with him, because we had been 
frineGs, and Boswell told me to go ahead on• 
.Soswell and I got into an argument and he drew 
a knife on me and then they separated us again. 
I ,1ent back to my tent and got my mess kit out 
from under my cot and ·got my mess knife out of 
my mess kit, an:l when Boswell came back dom the 
road I went back out in the road in front of the 
tent and told Boswell I was tired of him hitting 
me. Boswell said for me to do something about· 
.it, and then he cut at me with his knife, and I 
cut Boswell with my knife and Boswell said:· 
1Brooks, you done cut me, 1 then he turned around 
and walked a step and fell in the road'' (Ex. I). 

On July 3, 1942, upon investigation of the charges, accused was warned 
by the investigating officer, as before, and signed a second written 
statement (R. 139, 140). He stated that he drank four bottles of beer 

. and four or five drinks of vmiskey during the evening of June 16, and 
upon his return to Brooks Field. at about 11 p.m., was "not drunk but 
my head was dizzy. I knew what· I was doing11 • Following some remarks., 
back and forth, at the scene ·of the dice game., Boswell struck accused 
in t'lle face and then seized accused and took him to a trough v,here he 
washed the blood from accused 1s face. Accused struggled to get away 
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but did not' strike Boswell. Later, accused exchanged fist blows Vii.th 
Boswell in f'ront of the latter rs tent. During this fight Boswell 11had 
a kni!e in his right hand· and cut a.t me with i t 11 • The lmife was open. 
Accused did not recall throwing the bottle at Boswell. Accused stated 
.further: 

•r was in my tent a. few minutes later and I re
member scuffling with Private Ross. I took my pants 
off· and I think Ptivate Ross took my shoes off. I 
la.y down on the bed. I don 1t know just how long I 
la.y there, but it wasn 1t very.long. Just before I 
got up I reached under my bed where my 100ss ld.t was 
on the floor. The lid was off my mess ld.t and the 
k:nit'e was in it. I picked up the knife in my hand, 
got .out of bed and sat down in the door of my tent. 
I saw Boswell come dov.n the opposite side of the 
~treet fra:n the direction of the Orderly Room. I 
called to him and asked if' that vras Bos-,rell and he 
said 'Yes 1 • Sane one of the boys was standing near 
me and said 1I don't see l'lhat you a.re fighting for, 
1Vhy don I t you go over and apologize and make up? r, 
so I called out to Boswell saying 1I want to apolo
gize with you 1 • Then I walked over toward Boswell. 
He had been in front of his tent and he wa.lked toward 
me. He 't9ok about four or five steps toward me and I 
took six or seven toward him and we met there in the 
Company street. 

"Boswell st~ted backing ·up as I approached him. 
He hit at me with his left hand, at the same time 
reaching into his right hip pocket 'With his right hand 
and I just figured he was getting a knife. Then he 
struck at me with his right hand and I saw a blade of 
a knife which he was holding in his right hand. I can
not identity that knife. His kni'.fe did not touch me. 
As he sµ-uck I just stopped, and that is why he missed 
me. 

· •r had been carrying the G. I. mess kit kni.f'e in 
my right hand with the blade toward my thumb; both my 
hands were at my side. When he struck at me I shi.f'ted 
the knife in my right hand so that the blade was toward 
my little finger. 'When Private Boswell missed me I 
stepped forward., raising my right hand about head high 
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and stabbed him vri th the imife. 

* * * * * * 11Wnen I cut at Private .Boswell I intended to injure 
him; I knew what I ·was doint,;. 

"After I stabbed him, -Private Boswell 1·;alkod to the 
side of the street and then v;alked back across the street 
twoard-the Orderly Room and fell. I still had my knife 
in r:ry hand. I v1alked over and stood beside where Boswell 
was lying for a few minutes and dropped the knife on the 
r;round there" (Ex. J). 

Accused declined to testify or make &.n unsworn statement (R. 179). 

Lajor Roy E. Page, Air Corps, post provost marshal, testified for 
the defense that he examined accused in the early morning of June 17, 
1942, arrl found that he was not under the influence of intoxicating 
liquor or drugs (R. 153-156). :t.:ajor Robert W. Lowrey, 1:edical Corps, 
testified for the defense that the negro race is, generally, more 
emotional and less stable emotionally than the white race (H. 159). 
i1e also testified that 11cr;;:ing or sobbing" is an emotional mani
festation ·(R. 160), an<l that a state of emotional instability brought 
about by a blow on the face would ordinarily disappear within a few 
1:iinutes (R. 164). Upon being shovm the red handled clasp knife belong
ing to Venson and found in the vicinity of the homicide, this witness 
testified that a fatal wou.11d might be inflicted with it (R. 161). 
iiitness also testified that in his opinion a person v.ho had received 
a blow such as Boswell received would have the strength, for a short 
veriod, to close a knife (P.. 163). 

4. It is undisputed that at the place and time alleged accused 
killed Private Cal P. Boswell, a human being, by stabbing him with a 
knife, as chai:ged. Accused admitted that he struck the fatal blow 
v.ith intent to injure. It is manifest that the blow was delivered 
with ereat physical force~ · The assault followed a quarrel and some 
physical encounters in the course of which accused had suffered ~ome 
humiliating-treatment and had been struck on the face at least once. 
Accused became angry, exhibited his emotions by cr~'i.ng, armed himself 
Vii th a knife and uttered threats to kill. After an appreciable period 
he eave voice to a peaceful overture but on reaching Boswell stabbed 
him. 

-7
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The evidence thus indicates that the homicide vrns comrdtted in 
passion v;ith sane degree of provocation. Accused may have felt a 
sense of hu..'Ililiation from Boswell's conduct at the dice game and 
from his action in washing accused I s face and accused was no doubt 
angered by the blows he had received from Boswell• s fists, but there 
was nothing in Boswell• s conduct, judged by ordinary human standards, 
to excuse the homicide. 1'Jhatever provocation occurred was wholly 
inadequate, in the eyes of the law, to excite uncontrollable·passion 
in the mind of a reasonable man, and was insufficient to remove the 
homcide from the category of murder (par. 149~, r.·,.C.lit.). 

b"'ven assuming serious provocation by Boswell, the evidence shows 
that there was a very considerable cooling time between the mistreat
ment suffered by accused and the stabbing. Accused YTas, through per
suasion and force, kept in his tent by other soldiers. He so far re
covered his composure that he was able to conceive and use the strat 
agem of an offE:r to apologize, and thus to approach close enough to 
his intended victim to use the knife with which he had equipped hiin
self. Under these circumstances it would be unreasonable to con
clude that the stabbing was committed in such heat of sudden passion 
as to reduce the de6Tee of the homicide. See para.gralJh l48a of the 
1',anual for Courts-i..artial. 

Nor is a theory of self-defense tenable. In his statement accused 
asserted that Boswell had assaulted him with a knife and that accused 
stabbed Boswell to prevent the latter bringing his knife into play. 
I{o eyewitness to the events that preceded the final collision testified 
that he saw a knife in Boswell •s hand and there is. ample evidence that 
Boswell used only his arms or his fists in his previous fights with 
accused. The Beard of Review finds no support in the evidence for 
accused's stater.1ents suggestive .of Boswell's aggressive use of a 
knife in the final affray. An eyewitness testified that at about the 
instant of the stabbing Boswell made a niotion as if drawing a knife 
from his pocket and that he lifted his hand simultaneously v.ith the 
stabbing by accused. The fact that the red handled knife shov.n to 
have been in the possession of Boswell was found at the scene of the 
assault supports a conclusion that Boswell did, in fact, draw the knife. 
from his pocket when he saw that he ,1as about to be attacked by ac
cused. Thi's knife was closed when found and under all the circumstances 
it cannot be assumed that it had been open at any time during the as-· 
sault. A reasonable deduction, one that the court was fully justified 
in making, is that accused was the aggressor in this phase of the al 
tercation and that Bosvrell drev: his knife only in self-defense and as 
a last resort to repel the attack by accused. , 
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The evidence amply shov,s that accused, prompted by re~entment 
and a spirit of revenge, and without legal justification or excuse, 
planned the atta0k upon Boswell and carried ·it out ,,;i th malice and 
deliberate intent to kill, and that the homicide T-ms accomplished 
~ith malice aforethought, willfully, deliberately, feloniously, un
lavlfully and -with premeditation, as alleged in the Specification. 
This was murder in violation of Article of ~'ia:r 92. 

5. The first sergeant of accused 1s company testified as a·~it
ness for the prosecution as ·to the identity and military status of 
Bos"W~ll and accused. Upon cross-examination the ?Jitness was asked 
whether accused had been a good soldier. An objection to the ques
tion was s_ustained by the law member (R. 12, 13). The character of 
accused not having been the subject of the direct examination, the 
action of the law member was not erroneous. See paragraph 121b of 
the kanual for Courts-1:'.artial. 

Upon cross-examination of another prosecution ~itness, the law 
member sustained an objection to a question by the defense as to the 
nature of the conduct of accused while confined in the guardhouse 
awaiting trial. The proffered testimony, not relating to the rep
utation of accused, was not competent to prove his good character 

· and was immaterial for any other purpose. It did not relate to the 
subject matter of the direct examination. The objection was proper
ly sustained. 

Neither of these 'Wi. tnesses was recalled as a defense v;i tness 
and other than indicated above the defense did not offer &:1.y evi

. dence of the previous good character of accused. 

6. After reaching its findings of guilty the court was opened 
and received data as to previous convictions (no~e) and as to ac
cused's previous service. The court was closed and upon being re
opened the president announced that the.members had been unable to 
reach a decision as to the sentence. The prG1<:iident directed the 
t:::-ial judge advocate, in collaboration ·with the defense counsel, to 
:Jrepare fo-x; the court 1s perusal a list of 11 cases such as this in 
which the life sentence and in ,1hich the death sentence was imposed 
and commutation to manslaughter so that the court may read them". 
The court thereupon adjourned to meet the follovdng day (H. 184). 
Upon reconvening of the court on the following day the president 
announced that the court v:ould not receive or consider the matter 
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previously called for. The defense then made a motion that the 
charges be dismissed upon the ground that through the action of 
the court in adjourning after findings }?.ad been reached and before 
adjudging' a sentence accused had been placed in jeopardy (rr. 185). 
This motion was denied and th3 sentence was then adjudged. 

The court did not err in adjourning and reconvenini for con
sideration of its sentence. See Winthrop I s Llilitary Law and Prece
dents (Reprint), page 394. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were ccmidtted during 
the trial. The Board of Review is of the opinion that the record 
of trial is legally sufficient to support the findings and sentence. 
Death or imprisonment for life is mandatory upon conviction of vio
lation of Article of Vfar 92. Confinement in a penitentiary is au
thorized by Article of \far 42 for the offense of murder, recognized 
as an offense of a civil nature and so punishable by penitentiary 
confinement for more than one year by sections 452 and 454, title 
18 of the Criminal Code of the United States • 

..lo



ltA.H DZPAl:TD:NT· 
Services of Supply 

In the Ofi'ice of The Judge Advocate General 
\i3.Shington, D, C, (21S) 

~?JG;( 
CJ.: 225322 

OCT G 1942 

U N I T E D S T A T ~ S 	 ) IX OOH.PS 
) 

v. 	 ) Trial by G, c, k,, convened at 
) Fort Lewis, \":ashington, September 

Private l,;ACK PARISH ) 2, 1942, Dishonorable discharge 
(34057182), Compaey E, ) anq con1'ineuent !'or ono (l) year. 
26th ~uartermuter Regi ) Federal Correctional Institution, 
ment, . ) Englewood, Colorado, 

HOLDING by the BOA.RD OJ.<' HEVI:1# 

HOOVER, BAUGH and HARDY, Judge Advocates, 


l, The record of trial in the case 0£ the soldier nazr~d above 
has .been examined by the Board o£ Review. . 	 . 

2, The only question requiring consideration is the vropriety 
0£ the designation of, ~Federal correctional institution u the plRCG 
ot con.f.'1nement. Para.graph 90£, Manual for Courts-Martial, providu 1 

"Subject to such instructions as may be iuuad 

tr0tt1 timo to time by the War Department, thEI Uni.t;d 

St.AtH l)isoiplinary Bure.cks at_ Forti Leavenworth, Ka:u1,, 

er oM or its branche~, ~r a lid.lita.t';Y' post, st~tiofl, or 

tiMlP, t.111 be desigm1.ted M the place or cqfififiemeflt ifi 

Mses where e1. pefli.tehtiart is fiot. designated. u 


W~ Depfil'itflMt lertter dated Februi:ll'f ~6J 1941 (AO ~SJ (2-6;;/J.)E), s\fil= 
jMt1 Hlfilit.Nt!ti@flEl iic, rev1.evdfii!l e1.uthol'it1es regartllfig the desigflatiefl 
or iMt.HuUoos ror miUtru:'Y pri,rn11ers to be eo1tl'ined ifl a Federal peflil 
or tierre@t.ieflel iflstHut.ibfl", authorizes eohfifiemefiii in a Fei1era1 flfil'= 
reeUooa1 iflst.Hutiofi oflly -trhefi tH:ntl'ifiement ifi a peflihfltiat~, is e.U::a 
tirnriaeri t,y 1awa (eM ~~009J• .Unekel) Peniteflti.ai'f ti6f:ififlemefit is net 
aiit.horhetl !fl this ease by Article or wa:r 42 iM.smucti as the period et 
~ot_tl'ifiemeflt lldjllilge~ is flot ih61'e_th~ ofi~ yea!' (AaWa 4~11_ see, J99H}.
Dig, .Op, J,A,t:l, l9l.2•1940J pat, 9dJ t,(j,M,) . i ·. , 

. ~- ..~;.._., .·.----·---·.... -~-

), Faf the reasofls stated th@ ~aard af RevieW haids th@ re~aft! 
6f trial legally sufficieflt to ~uppaf't oniy so much of th@ sefiiefle@ 
as 1flva1ffs gishaflafable disdfil\rgsJ torfe!tut<e ~r aii flay afid ailij'ii:= 

mailto:tierre@t.ieflel
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ances d~ or to. become due, and confinement at hard labor for one year 
. in a place other than a penitentiary, Federal correctional institution 

or reformatory. 

· 1/7; ~ ,Q;7aLJC,. ~ ~ -.' ~~ Judgei Advocate 

··.·~Judge Advocate. 

_ _,I{_,· ·Judge Advocate. ., 

. . 

1st Ind. 

liar Department; J.~.G'9~,,, ·t Q.CT 9-1942 - To the Commanding General,
IX Corp~, Fort Lewis, ••~sru.ng on. 

1. In the case of Private 1:ack Parish (.34057182), C~pa.ny E, 26th 

Quartermaster Regiment, attention is invited to the foregoing holding 

by the .Board of Review that the record of trial is legally· sufficient t9 

support only so much of the sentence as involves dishonorable discharge, 

forfeiture of all pay and allowances d-qe or to beccme due, and confinement 

at hard labor for one year in a place other than a penitentiary, Federal· 

correctional institution or rerormatory, 'Which holding is hereby approved. 

Upon designation of' a place of confinement other than a·penitentiary, Fed

eral correctional institution or reformatory you will have authority to 

order the execution of the sentence. 


2. 'When copies of the published order in this case are forwarded to .... 
this offic'e they should .be acccmpanied by the foregoing }:lolding ~ this 
indorsement., -For convenience of refe~nce and to facil1.tate ~ttaching. 
copies of the published order to the· record in this case, please· place 
the file numbe:F 0f the record in brackets at the end of the published or
der, as follows: 

(CM 225822).
"~' .. 

. l. k~
Brigadier General, u. s. Army, 

Acting The Judge Advocate General. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General (21?) 

Washington, D. c. 
SPJGK 

Uov 4 1942CM 226374 

UNITED STATES ) SECOND Sr~RVICE COMMAND 
) SERVICES OF SUPPLY 

v•. ) 
) Trial by G.c.v.., convened at 

Private ROBERT M COLLINS ) Fort Dix, New ~ersey, July 20, 
(32183120), Air Force Sec ) 1942. Dishonorable dischar~e 
tion, Task Force Replace ) and confinement for five (5)
ment Pool.· ) years. Suspended. 

OPINION of the BOARD OF REVIEW 
HOOVER, COPP and HARDY, Judge Adv.oca tes. 

1. The record of trial in the case of the soldier named above 
has been eX.'.lmined in the Office of The Judge Advocate General and 

· there found legally insufficient to support the findings and sentence 
"in 	part. The record has no..-; been examined by the Board of Review and 
the Board submits this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon'the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 58th Article of War. 

Specification: In that Pvt Robert M Collins, Air 
Force Section, Task Force Replacement Pool, Fort 
Dix NJ then Pvt Robert M Collins, 743rd QM Co, 
Fort Dix NJ, did, at Fort Dix, N. J. on or about 
June 2, 1942, desert the service of the United 
States by absenting himself without proper leave 
from his organization, with intent to shirk im
portant service, to wit: embarkation for duty at 
an unknown foreign destination, and did remain 
absent in desertion until he surrendered himself 
at Fort Dix, N. J. on or about June 8, 1942. 

,.CHARGE II: Violation of the 61st Article of War. 

Specification: In that Pvt Robert M Collins, Air 
Force Section, Task Force Replacement Pool, Fort 
Dix, N. J. did, without proper leave absent him
self fro~ his organization at Fort Dix NJ from 
about June 25, 1942, to about June 29, 1942. 
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He pleaded guilty to the Specification, Charge I, except the words, 

111 desert 1 , 1by absenting himself without proper 
leave from his organization, ,vith intent to'shirk 
important service, to wit: · embarkation for duty at 
an ,;nknown foreign destination 1 , and I in desertion"'. 

substituting.therefor, respectively, the words, "'absent himself with
out leave fran' and 'without leave'", to the excepted words not guilty, 
to the substituted words guilty, not guilty to Charge I but guilty of 
violation of Article of War 61, and guilty to Charge II and its Speci
fication.; He was found guilty of the Charges and Specifications. No 
evidence of previous convictions was introduced. He was sentenced to · 
dishonorable discharge, forfeiture of all pay and allowances due or 
to become due and confinement at hard labor for five years. The re
viewing authority approved the sentence and suspended the execution 
thereof. The proceedings were published in General Court,-Martial 
Order No. 586, Headquarters Second Service Command, October 11, 1942. 

3. The record is legally su£ficient to support the findings of 
guilty of Charge II and its Specification. 

. 4. The evidence relating to Charge I and its Specification 

shows that the 743rd Quarte:nnaster Company, of which accused was a 

member, arrived at Fort Dix, New Jersey, on May 21, 1942, and was 

thereafter placed in a staging area and·given a task force number. 

It left Fort Dix on June 3, 1942, and embarked and sailed from the 

New York Port of l!mbarkation on June 4, 1942. (R. 9) Accused ab

~ ·sented himself without leave at 6 a.m., June ·2, 1942, and remained 
absent until he surrendered at Fort Dix, in uniform, on June 8, 1942 
(R. 8; Ex. 1). 

Accused testified that before absenting himself without leave 
on June 2 he requested a J:8.SS for the uurpose of visiting his grand
mother who, according to a letter received by accused from his mother, 
was 111 (R. 1.1). The pass was refused but nothing was said as to the 
reasons for refusing it (R. 11, 15). Accused di1 not know that he was 
a member of a task force, did not lmow that his company had been given 
a task force number, did not ~ow that he was in a staging area or 
what a staging area was, and did not know anything of an impending 
~ovement by his company to an overseas destination or elsewhere 
(R. 12, 13). iihen he absented himself he visited his grandmother 

in Washincton, D. C., and, upon hearing from his mother that a. 
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telegram had been received directing his return, started back to 

Camp Dix, via New York City, as soon as he could ohtain the neces-· 

sary fun~s (R 11, 14). 


4. The evidence thus shows that accused absented himself w1 th
out leave on June 2, 1942, as allered in the •Specification, Charge I, 
and that at the time he so absented himself his company lt'8.S in a 
staging area awaiting shipnent overseas. The company left the staging 
area on June 3 and embarked and departed for overseas duty on 
June 4. Accused surrendered at Fort. Dix on J.une 8. As a result of 
his absence he did not participate in the important service of em

. barkation for a foreign destination. The salient·question to be de
tennined is whe'l;her he intended to shirk that service. 

Intention by a sotdier to shirk a specific service may of course 
be proved by circumstantial evidence, that is, may be inferred from 
other facts. It is a matter of common knowledge, of which judicial 
notice may be taken, that while an organization is in a staging area 
certain routine dispositions are made prepsratory to departure over
seas. Accused's co~pany having been in the staging area for a con
siderable period it may be inferred, therefore, that by such routine 
dispositions knowledge of some prospective overseas movement was 
brought home to accused. Judicial notice could not be taken, nor can 
it be inferred from the facts in evidence, however, that accused was 
infonned of the nonnally secret detailed plans and orders for the 
movement. There is nothing in the facts of which judicial notice 
may be taken or in the evidence from which it may reasonably be in
ferred that accused knew that the movement of his canpany was im
minent or that his absence would result in avoidance of the ~ove
ment. In so far as appears accused intended no more than to absent 
him.,elf without leave from his routine duties. The evidence is not 
legally sufficient to support the' finding that accused intended to 
~hirk the important service described. 

The record is legally sufficient to support only so much of the 
findings of guilty of Charge I and its Specification as involves find
ings of guilty of absence without leave between the dates alleged, in 
violation of Article of War 61, and.only so much of the sentence as is 
authorized by paragraph io4~ of the Marrual for Courts-Martial for the 
two periods of absence without leave involved in Charges I and -II and 
their Specifications. 

- 3 
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5. For the reasons stated the Board of Review is of the opin
ion that the record of trial is le6ally sufficient to support only 
so much of the findings of gullty ot Charge I and its Specification 
as involves findings that accused did, at the place and time ·alleged, 
absent himself without leave from his organization and did remain ab
sent without leave until he surrendered at the place and time alleged, 
in violation of Article of War 61, legally suf.ficient to support the 
findings of guilty of Charge II and its S?'cif'ication, and lee;ally 
sufficient to support only so much of the sentence as involves con
finement at hard labor for 30 days and forfeiture of $33.33 or his 
pay. 

Signed Hubert u. Hoover , Judge Advocate. 

Signed 
Andre][ J. Cop_p. Jr, , Judge Advocate. 

Signed Clsth:a w, H~mz , Judge Advocate·. 
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1st Ind. 

War Depar'bnent., J.A.G.O., i-1ov. 9, 1942 - To the Secretary of War. 

1. Herewith transmitted for your action under Article or War 5CJ½, 
as amended by the act or August 20, 1937 (50 Stat. 724; 10 u.s.c. 152~, 
is the record or trial in the case of Private Robert M. Collins 
(32183120), Air Force Section, Task Force Replacement Pool. 

2. I concur in the opinion or the Board of Review and for the 
reasons stated therein re commend that so much of the findings of guilty 
of Charge I and its Specification be vacated as involves findings of 
guilty ot an offense by accused other than absence without leave, at 
the place and time alleged, terminated by surrender, at the place and 
time alleeed, in violation of Article of War 61, that so much of the 
sentence be vacated as is in excess of confine~ent at hard labor for 
30 days •nd forfeiture of $33.33 of accused's pay., and that all rights, 
privileges and property of llhich accused has been deprived by virtue of 
that portion of the findings and sentence so vacated be restored. 

3. Inclosed is a fonn of action designed to carry into effect the 
recommendation hereinabove made., should such action meet with your ap
proval. 

Myron c. Cramer, 
Major General., 

The Judge Advocate General. 

2 Incls. . 

.Incl.1-Record of trial. 

Incl.2.-Fonn of action•. 


(So much of findings of guilty of Charge I and its Specification· 
vacated as involves findings of guilty of an offense other than 


. absence without leave in violation of Article of '!Jar 61, and 

· so much of sentence vacated as in excess of confinement for 30 

days and forfeiture of $33.33 of accused's pay. G.C.M.O. 106., 

25 Nov 1942) 
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1fAR DEPARTMENT 

Services of Supply 
In the Office of The Judge Advocate General 

. Washington, D. c. 

SPJGH 
CM 226611 OCT 2 3 1942 

U N I T E D S T A T E S 	 ) 93rd INFANTRY DIVISION 
) ' 

v. 	 Trial by G.C.:ti., convened a.t ~ Fort Huachuca, Arizona, September 
Private ROBERT SMITH ) 17 and 22, 1942. Dishonorable 
(35003454), Company L, ) discharge and confinement for 
368th Infantry. ) two (2) years. Federal Correc

) tional Institution, Englewood, 
) Colorado. 

HOIDING by the BOAi.'ID OF REVIEri 

HILL, CRES30U and LIPSCOMB, Judge Advocates. 


1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was found guilty of escape from confinement in 
violation of Article of War 69 (Charge I), and of assault with intent 
to 11connnit bodily harm" in violation of .Article of War 93 (Charge II). 
He was sentenced to dishonorable discharge, forfeiture of all pay and 
a.llc,;vances due or to become due, and confinement at hard labor for two 
years. The reviewing authority approved the se:!1.tence, designs. ted the 
Federal Correctional Institution a.t Englewood, Colorado, as the place 
of confinement, and fori'la.rded the record of trial under Article of War 
50!. 

3. Confinement in a Federal correctional institution is not author
ized in this case. h.ragraph 90 b, Manual for Courts-Martial, 1928, pro
vides: 

· "Subject to such instructions as may be issued from 
time to time by the 'War Department, the United States Dis
ciplinary Barracks at Fort Leavenworth, Kans., or one of 
its branches, or a military post, station, or camp, ~~11 
be designated a.s the place of confinement in cases where 
a penitentiary is not designated." · 

War Department letter dated February 26, 1941 {AG 253 {2·6-1l)E), sub
ject ~Instructions to reviewing authorities rebarding the designation 
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of institutions for military. prisoners to be confined in a Federal 
penal or correctional institution", autho~ized confinement in a Federal 
reformatory only when con!'i:cenient in a penitentiary is authorized by 
law (CM 220093, Unckel). 

Penitentiary conf'inement is not authorized by Article of War 
42 for assault with intent to do bodily harm nor for escape from con
finement. Neither offense is punishable by confinement in a penitentiary 
for more than one year by some statute of the United States of general 
application within the continental United States, excepting section 289, 
Penal Code of the United States, 1910, or by law of the District of 
Columbia. 

4. '.l'he maximum limit of punishment prescribed by paragraph 104 c, 
Manual for Courts-Martial, 1928, for the af'fense of escape from oonf'ine
ment is d!shonora~le discharge, forfeiture or all pay and allowances due 
or to become due, and confinement at hard labor for one year. The same 
punishment is authorized for assault wit~ intent to do bodily harm, 
making an aggregate conf'inement for two yea.rs in this case. 

5. For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence as in
volves dishonorable discharge, forfeiture of all pay and allowances due 
or to become due, and confinement at ha.rd labor for two years in a 
place: .other than a penitentiary, Federal correctio!l.8.l institution, or 
reformatory. 

·.,~.~')' (~/ )_,..__
~~ ~- • · '"'\ ~ - ,Judge Advocate.----------'--'-"-------'

,6~--~ b~,Judge Advocate. 

~ !.~Joldge ,l,l;vooate, 

. I 

. ,.; 2 
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SPJG!Y. 
CM 2::.6611 1st Ind. 

War Department, J.A.G.O., OCT 2 9 1942 - To the Commanding General. 
Headquarters 93rd Infantry Division, Fort Huachuca, Arizona. 

1. In' the case of Private Robert Smith (35003454), Company L, 
368th Infantry, attention is invited to the foregoing holding or the 
Boa.rd of Review that the record of trial is legally sufficient to sup
port only so much of the sentence as involves dishonorable discharge, 

-forfeiture 	of all pay and allowances due or to become due, and confine
ment at hard labor for two years in a place other than a penitentiary, 
Federal correctional institution, or reformatory, which holding is 
hereby approved. Upon designation of a place of confinement other than 
a penitentiary, Federal correctional institution, or reformatory you 
will have authority to order the execution of the sentence. 

2. When copies ot the published order iu thh case are forwarded 
to this office they ahould be accompanied by the foregoing holding and 
this 1:.tldorsement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in tltls case, please 
place th_e file number of the record in brackets at the end of the 
:p1.tbliahe4 crdeT. as follows, 

(CM 22661!} 

. Myron C. Cramer, 
Major General, 

The Judge .Advocate General. 
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WAR DEPART1IENT 
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In the Office of The Judge Advocate General 
Washin6ton, D. C. 

SPJGH 
Cl! 226800 

UN IT ED ·s TATES ) THIRTY-SIXTH DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Ca.mp Blanding, Florida, June 

Private GILMER H. POLLARD ) 30, 1942. Dishonorable· dis-
(6968998), Battery B, First ) charge and confinement for one 

eld Artillery Observation ) and one-half (1½) years. Fed
ttalion. ) eral Reformatory, Chillicothe, 

I ) Chio. 

HOLDING by the BOA..11) OF REVIEl/f 
HILL, CH.ESSON and LI.PSC01IB, Judge Advocates. 

l. The record of trial in the case of the soldier above name~ 
has been examined by the Board of Review. 

2. The only question requiring consideration is the designation 
of a Federal reformatory as the place of confinement. 

Confinement in a Federal reformatory or correctional institu
tion is not authorized under the letter dated February 26, 1941 (AG 
253 (2-6-4l)E) from The Adjutant General to all commanding generals, 
"Subjects Instructions to reviewing authorities regarding the desig
nation of institutions for military prisoners to be confined in a· 
Federal penal or correctional institution", except in a case where 
confinement in a · penitentiary is authorized by law ( CM 220093, Unckel) • 
This accused deserted on July 15, 1940. Confinement in a penitentiary 
is not authorized under Article of War 42 for the offense of desertion 
in time of peace, in violation of Article of War 58, of which accused 
was found guilty. 

J. For the reasons stated the·· Board of Review holds the record 
of trial legally sufficient to support only so much of the sentence 
as involves dishonorable discharge, forfeiture of all pay and'allow
ances due or to become due and confinement at hard labor for one and 
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one-half years in a place other than a penitentiary, Federal cor
rectional institution or reformatory. 

~c<Au NdtS~ Judge Adv~cate. ___________, 

R:,...e,414~, Judge Advocate. 

t:ZJxev~ ~udge ·Advocate. 

1st Ind. 

Tar l5epartment, J.A.G.o., rJ(.;1 ;:, u I.J·i.! - To the Comnanding General., · 
Thirty-Sixth Division., Camp Edwards, Massachusetts. 

.. .. 

1. In the ca.se of Private Gilmer H. Pollard (6968998J, Battery · 
,B, 	First Field .Artillery Observation Battalion, attention is invited 
to "the foregoing holding or the Board·or Review that the record of 
trial is legally sufficient to support only so much of the sentence 
as involves dishonorable discharge., forfeiture of all pay and allow
ances due or to become due and confinement at ..hard labor for ·one and 
one-half years in a place other than a penitentiary, Federal correction
al institution ·or reformatory, which holding is hereby approved. Upon 
designation or a place .of confinement other than a penitentiary, Fed
eral correctional institution or reformatory you will have have authority 
to order the execution or the sentence. · • · · 

2. In view of the fact that.the offense of lfuich accused was 

convicted is a :militSJ:7 offense, and in order that he may be held in 

the ~ for possible further ,military service, it is recommended that 

the execution of that portion of the sentence adjudging dishonorable 

discharge be suspended. 


-·2 
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·3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding 
and this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end 
of the published order,. as follows: 

(CM 226800). 
Q . _Q.,.._ u.C.--.·-.Q..Q..... 

·Myron c. Cramer, 
Major General,· 

The Judge Advocate General. 
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WAR DEPARTMENT 
(231)Services of Supply


In the Office 0£ The Judge Advocate General 

Washington., D. C. 


CC~lFIDENTIA-l·
SPJGK 
CM 227651 , 

. DEC 21·1942 

UNITED STATES ) SIXTH AIR FORCE 

v. . ~ Trial by G.c.u., convened at 
) France Field, Canal Zone, 

First Lieutenant WALT.ER C. ) October 5, 1942• Dismissal. 
HESS ( 0-37.3076), J.:nrry' Air ) 
Forces, 51st Fighter Squad- ) 
ron (TE)., 32nd Fighter ) 
Group (TE). ) 

OPINION of the BOARD QF REVIEW 
HOOVER., COPP and SARGENT., Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this., 
its opinion, to The Judge Advocate General. 

2. The accused was tri~d upon the following Charges and Speci- · 
fications: 

CHARGE I: Violation of the 95th Article of War. 

· Specification 1: In that First Lieutenant Walter c. 

Hess, Arrrf¥ Air Forces, 51st Fighter ~quadron 

(TE)., 32nd Fighter Group (TE)., was, at Colon, 

Republic of Panama., on or about August 30, 1942, 

in a public place, to 'Wit, Kresch1s Bar, drunk while 

in uniform. 


. . 
Specification 2: In that First Lieutenant Walter c. 


Hess~ Army Air Forces, 51st Fighter Squadron 

(TE)., 32nd Fighter Group (TE)., was., at Cristobal., 

Canal Zone., to wit in the Military Police Guard

house.,on or about August 30., 1942, disorderly 

while in uniform. 


Specification 3: ·rn that First Lieutenant Walter C. 

Hess., Army- Air Forces., 51st Fighter Squadron 

(TE)., 32nd Fighter Group (TE), was., at Colon., 
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Republic of Panama, on or about August 30, 
1942, in a public place, to m..t, Rialto 
Bar., drunk and disorderly while in uniform. 

CHARGE II: 	 Violation of the 96th Article of r;ar. 

(Finding of not guilty.) 


Specification: (Finding of not guilty.) 

He pleaded rtot guilty to the Charges and Specifications. He was found 

guilty of Charge I and its Specifications., and not gu1.lty of Charge II 

and its Specification. No evidence of previous convictions was intro

. duced. He was sentened to be dismissed the service. The reviewing 
authority approved the sentence .and forwarded the record of trial for 
action under Article of War 48. 

3. The uncontradicted evidence shows that about 8 p.m., August 

30., 1942, accused was in the Rialto Bar, a public place in Colon., 

Republic of Panama (R. 5., 7., 8). Both military personnel and civilians 

were present (R. 6., 8). Accused was in uniform but had no cap. He 

"had his pants down pulling on his shirt tail to pull it down" (R. 6). 

When advised by an enlisted man of the mill tary police that he should 

go to the rest room to adjust his clothing., accused told him to leave 

hi:m. alone (R. 7). An officer present offered to take accused home 

in an official car. At first accused refused to leave (R. 8). Two 

military policemen, with the aid of the officer·., finally escorted 

accused from the building. Once outside., accused refused to enter the 

car. During the ensuing conversation, accused stood directly before 

the swinging door leading into the bar., thus., in effect., barring the 

way. A sailor entered the bar and the door struck accused in the back. 

When the sailor came out the door again struck accused. An argument 

resulted during which the sailor seized accused by the collar•. The 

men were separated. Accused was then placed in a taxi by the milltary 

police and the driver was ordered not to let him out of the car until 

he reached France Field (R. 6., 8). (Specification 3., Charge I) 


At about 8:20 p.m. on the same evening accused was observed 
at Kresch's Bar, a public place in Colon (R. 9., 10). He had been 
arguing with a sailor. "There was a lot of' muffling and struggling 
around" (R. 13)., and the two men were .forcibly separated by a Panamanian 
policeman who requested that accused be removed from the town. About 
six soldiers and sailors had joined the argument (R. 12., 14). 1Vhen 
requested by the military police to accompany them outside, accused 
made no move to do so (R. 10). However., accused subsequently allowed 
himself to be escorted-from the building and offered no resistance (R. ll., 
13). He was then taken to the guardhouse at Cristobal (R. 12., 17).
(Specification l., Charge I) 	 · 

-2
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When accused arrived at the guardhouse at Cristobal he 
11was telling all the military policemen that' were in his way that 
they could not do this to him and he demanded to see the Officer in 
Charge" (R. 21) • When questioned by Captain Lewis., Officer of the Day, 
accused refused to show his identification card or tags. When asked 
if he had been in a fight with a sailor he denied having been in a 
fight with anyone., and refused to answer questiona,or to talk. Accused 
was then placed in solitary confinement. (R. 16., 17., 20, 21., 2.3). 
'V/hile in confinement he kept saying 11You can't do this to me"• When 
told by the guard to be quiet., accused replied "Who are you that you. 
should be telling me what to do?" adding 11I'll pin you God-<iamned ears 
back" (R. 21) • About two hours later Captain Lewis again interrogated 
accused who entered the room 11with one shoe in his hand·and his shirt 
unbuttoned., ·sleeves unbuttoned and in a very disheveled condition" 
(R. 25). Asked again about the alleged fight with a sailor, accused 
called Captain Lewis a "God-damned liar" (R. 16., 18., 19., 21., 2.3., 25). 
He lifted his hand as if to strike that officer who then seized accused's 
left hand (R. 2.3, 25). · Accused grasped Captain Lewis' shirt., tearing 
off his badge and brassard. A tussle ensued and accused landed on the 
floor where he remained for a .few mimtes with his arms about Captain 
lewis' leg, insisting that he wished to fight him and repeating several 
times that Captain Lewis was a liar. 

11*1:"* the Lieutenant called the Officer of the 
Day who was Captain Lewis, a damned liar, and 
insisted that he wanted to fight with the Captain. 
He grabbed the Captain and just shoved the 
Captain across the floor. The Captain asked 
the Lieutenant to turn loose and he didn't. There 
was some struggle and t.1le Lieutenant was put· on 
the floor. Ai"ter got on the floor the Lieutenant 
still insisted that he wanted to fight with the 
Captain and that the Captain was a liar. ***" 
(R. 18). 

Accused was then returned to solitary confinement (R. 18, 19, 21., 2.3., 

25). At 2 a.m. the following ·day accused asked the guard for a drink 

of water. 11He seemed quite sane and wanted to know what had happened" 

(R. 18). (Specification 2., Charge I) 

VIith reference to the occasion at the Rialto Bar (Specifi 
cation 3, Charge I), Private First Class Lucian Hopkins, 344th Military 
Police Escort Guard Compaey., testified that he believed accused was 
"very drunk". 11 Just like any .fellow who is intoxicated. I could hardly 
make out Y,hat he was saying., and he vra.s trying to get into an a~ent 

, ld. th me while I was trrtru? to get h:i'.m out of the Dl.ace11 (R. 6., 7). 
. . 

-3
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Prlvat·e First Class Charles J. Mathers., 344th Military Police Escort 
Guard Compaey., testified that he believed accused was "very drwlk• 
(R. 8)., that his 8kleech was •long and drawn·out" (R. 9). He did not 
stagger much (R. 9). ·. : 

With respect to events at Kresch's Bar (Specification 1,· 
Charge I)., Corporal George A.. Vacon., 344th Military Police Escort 
Guard Company, testified that accused was •acting ·pretty drunk" and 
that his breath smelled of al oohol (R. 10) • · The oncy- evidenee o! · 
disorder'.cy conduct by accused was that "he was arguing and had his 
sleeves rolled up•. He ttcould walk• (R. 11). Private First CJass 
William J. Paulauskas., 344th Military Police Escort Guard Company,· 
stated that accused "bad his sleeves rolled up., his shirt tail out , · 
1n back., am his tie_ was un.tastened• (R. 12., 14). He was staggerlng 
and., 1n Paulauskas• opinion., "very drunk" (R. 14). PriTate First.. 
Class William E. Ryals., Company D., 760th.llilitary Police BattaJ..ion., 
testified that when accused was taken'!rom Kresch 1a Bar to the guard
house at Cristobal, he entered the car without assistance, and witness· . 
did not observe that he staggered or did~ of a disorder:cy 
nature (R. 16, 17). Sergeant Lee R. Patriet., Company D, 760th Military· 
Police Battalion., Sergeant of the Guard., who was summoned to take 
accused from Kresch's Bar to the guardhouse at Cristobal., testified 
that 1'hen he arrived accused., accompanied by two military policemen., 
was standing on the street before the bar. Witness believed he was in
toxicated (R. 18., 19). His necktie was loose., his sleeves rolled and he 

•could not stand up good at all•. He ~d trouble 
with talking and looked like he wanted to fight 
pretty well. His speech was awfully thick: and he 
had dif.t'iculty 1n talldng., so that we could hardly 
understand him" (R. 19). 

As for the distur.bance at the guardhouse (Specification 2., 
Charge I)., Private First Class J. L. Hall., Jr• ., Company D.,: 760th . 
Military Police Battalion, testified that when accused was brought to 
the gua.I".dhouse •His sleeves were rolled up., he did not have a hat on; 
he was staggering around and he was muttering and muf'f',2ling everything 
he said•. He was very drunk, disagreeable, belligerent., and from all 
indications "looking £or a fight". The following morning he was •very 
sober" (R. 20). Corporal ~ond E. ~cher., Company·n., 760th Military 
Police Batalion., stated that 1n his opinion accused was drunk. •H1s1 
sleeves were rolled up., his tie was off., his shirt tail was out. He. 
wouldn't obey any order, and would do only what he .wanted to" (R. 22). 
Captain Paul L. Lewis., 760th Military Police Battalion., testified that 
accused "wasn't so drunk that he couldn1t stand up but he was drunk"• 
The following morning he was "very sober and very nice" (R. 23). Ac
cused was not 1n proper uniform in that he did not have his tie on 
or his sleeves rolled down (R. 24).; _Clg)tain Willis A. Melcher., Medical 
Corps., who was also present in the guardhouse, stated that he believed 
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accused was intoxicated. He was disheveled, his speech was rambling and 
incoherent, his face flushed and his pupils dilated (R. 25). 

Accused did not testify or make an unsworn statement. 

4. The foregoing evidence shows that accused was, at the place 

and time alleged in Specification 3, Charge I, drunk and disorderly in 

uniform in a public place, to wit, the Rialto Bar, where both military 

personnel and civilians were present. Witnesses testified that he was 

"very drunk" and that his speech was difficult to understand. His 

trousers were lowered and he was publicly engaged in pulling his shirt 

tail down. At first he refused to leave the premises and tried to 

enter into an argument with members of the military police as he was 

being taken outside. He refused to be driven home in an official car· 

placed at his disposal, and then engaged in an argument with a.sailor 

as the result of which the two men were forcibly separated. 


The evidence also shows that accused was, at the place end 

time alleged in Specification 1, Charge I, drunk in uniform in a public 

plece, to wit, Kresch's Bar, where several soldiers and sailors were 

present. There he argued with another sailor and a half dozen soldiers 

and sailors joined the quarrel. A Panamanian policeman, who forcibly 

separated accused and a sailor, requested that he be removed from the 

town. -Witnesses testified that accused was "very drunk", that his 

speech was thick and hard to underst~nd, and that he had difficulty 

in standing. His sleeves were rolled up, his shirt was hanging outside 

his trousers, and his tie was unfastened. 


It was further established that later the same evening at 
ttie place and time alleged· in Specification 2, Charge I, accused was 
disorderly in uniform at the military pol1ce guardhouse in Cristobal. 
When asked by the officer of the day, his superior officer, to produce 
his identification card and tag, accused refused to do so, and refused 
to answer other questions. He was placed in solitary confinement end 
told a. guard, who had asked him to be quiet, that he would "pin his 
God-damned ears back". When again questioned by the officer of the 

-day, a superior officer, accused called him a "God-damned liar", 
grasped his shirt and tore off his badge and brassard. 1//hen thrown to 
the floor, accused held the officer's legs, insisting that he would 
fight him and repeatedly asserted that the officer was a liar. Accused's 
sleeves were rolled, his shirt was out and he did not have his tie or 
hat. Witnesses testified that he was "very drunk" and that he was 
"staggering around and he was muttering and muffeling everything he 
se.id" •. He was in a disheveled condition. His speech was· rambling and 
incoherent, his face flushed and his pupils dilated. 

• I 
Question arises as to whether the behavior alleged in the 

specifications of which accused was found guilty 'W8.S of such an aggravated 
nature as to amou~t "\;o ·conduct unbecomif\g an offi..c.er And a gentleman 
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within the meaning of Article of War 9.5. In Winthrop's Military Law 
and Precedents it is stated that the word "unbecoming" as used in 
Article of war 9.5 "*** is understood to mean not merely inappropriate 
or unsuitable., as being opposed to good taste or propriety *'ll* but 
morally unbe.t'itting and unvo rthy" (Reprint, 711). The coµduct contem
plated by Article of War 9.5 · 

"**31must offend so seriously against law, justice, 
morality or decorum as to expose,to disgrace, 
.socially or as a man, the offender, and at the same 
time must be of such a nature or ,committed under 
such circumstances as to bring dishonor or disrepute 
upon the military ~rofession which he represents" 
(Reprint., 7ll, 712). 

In paragraph 151 of the Manual for Courts-Martial the offense 

of "being grossly drunk and conspicuously disorderly in a public place" 

is listed as an example of a violation of Article of War 9.5. It is 

:f'urther stated therein that the Article contemplates conduct by an 

officer which, taking all the circumstances into consideration,. shows 

that he is morally unfit to be an officer and to be considered a 

gentleman. 

The Board of Review believes the drunkelllless of accused at 
the Kresch • s and Rialto Bars (Specifications 1 and 3., Charge I) was 
undoubtedly discreditable but that the proof falls short of demonstrat
ing that it was of such aggravated degree as to justify a characteriza
tion of gross. The disoNerly conduct of accused at the Rialto Bar, 
though· discreditable, was hardly of a conspicuous character. His 
subsequent disorderly conduct at the guardhouse was more serious, in
volving, as it did, an assault upon a superior officer and other highly 
,reprehensible acts and language. Accused was drunk but his disorders 
:at the guardhouse indicated that his standards of behavior were below 
the standards to be expected of an officer and a gentleman. The Board 
of Review is of the opinion that with respect to Specifications l and 3 
the evidence is legally sufficient to support oncy- so much of the £indings 
of' guilty under Charge I as involves violation of Article of' War 96, 
and that rlth respect to Specification 2 the evidence is legally sufficient 
to support the finding of guilty under this charge of violation of 
Article of War 95. 

Attached, to the record of trial is a communication signed by 

all members of the court participating in the findings and sentence., 

recommending that the sentence to dismissal "be commuted and that the 

maximum punishment imposable under the 96th Article of War be approved 

as the sentence of the court". It is stated, among other things, that 

"the actions of the accused should not be considered gross drunkenness 

or conspicuous disorderly conduct within the meaning of Article of War 

~5n. The communication as a whole .indicates that if the court had been 
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.f'ul1y cognizant of the legal principles governing the scope of Article 
of War 95 it might not have found violations of that article. The 
recorr.mendation for clemency is not 1 however1 a part of the record of 
trial and does not legally vitiate the findings of guilty though 
apparently inconsistent therewith in part (34 Atty. Gen. 51 81 9). It 
may be considered by the confirming authority in his action upon the 
record of trial. 

5. The review of the staff judge advocate recites that on August 
61 19421 prior to the commission of the offenses herein alleged1 ac
cused's commanding officer initiated proceedings for his reclassification 
because of unsatisfactory performance of duties resulting from excessive 
indulgence in into.ti.cants. The proceedings were returned.by the Com
manding General1 Sixth Air Force 1 with the statement that inasmuch as 
accused's unsatisfactory performance of duties was due to his Oi'll1 

wili'ul neglect and misconduct he was not a proper subject for reclassifi 
cation proceedings. The review of the staff judge advocate states that 
on August 301 19421 the date of the offenses alleged herein1 accused was 
awaiting disciplinary action under Article of War 104 for being drunk 
and disorderly in and around a noncommissioned officers' club on August 
11 ·1942. 

6. War Depart.ment records show that accused is 25 years of age. 
He was graduated from high school and Gettysburg College. He was com
missioned a second lieutenant of Infantry1 Army of the United States1 
December 71 19381 and entered his current tour of active duty October 
11 1940. He was prOOloted to first lieutenant February 1 1 1942. A 
recommendation for his promotion1 signed by his group commander, con
tains the following : 

"*** IJ.eutenant Hess is doing an excellent 
job in this position. Lieutenant Hess i~ honest, 
loyal1 thorough, and sincere. He has excellent 
executive abilities and has imagination and 
initiative". 

7. The oourt was legally consituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support onJy so much of the findings of guilty 
of Specifications land 31 Charge I, as involves findings of guilty of 
those Spe~ifications, in violation of Article of~ 96, legally 
sufficient to support the findings of guilty of Charge I and Specification 
2 thereunder and legally sufficient to support the sentence and to 
warrant confirmation thereof. Dismissal is mandatory upon conviction of 
violation of Article of "Tar 95 and is authorized upon conviction of 
'violation of Article· of ~ar 96. · · 

\-....:.;__..;;::~"T"'~,w.~~,½!\Judge Advocate. 

-7- ~~"~~~~.a:::t:~:.:::::::.:;.., Judge Advocate. 
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1st Ind. 

Vlar Department., J.A.G.O., · DEC 2 6 1942 - To the Secretary of Tiar. 

1. Herewith transmitted for the action of the President a.re the 
record of trial and the opinion of the· Board of Review in the case of 
First Ueutenant i'lalter c. Hess (0-373076), Army Air Forces., 51st 
Fighter Squadron (TE), 32nd Fighter Group (TE). 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support, only so much of the findings 
of guilty of Specifications l and 3, Charge I., as involves findings of 
euilty of those Specifications in violation of Article of War 96, and 
legally sufficient to support the sentence and to warrant confirmation 
thereof. Accused was drunk in public bars in Colon, Republic of Panama 
(two specifications)., and was somewhat disorderly in one of the bars. 
Later., in a military guardhouse., while still drunk., he became quite 
disorderly. He was sentenced to dismissal. The members of the court 
recanmended clemency., stating., among other things., that they did not 
consider accused's drunkenness gross or his disorderly conduct con
spicuous. The officer has previously been in sane difficulties be
cause of his drinld.ng and disorderly conduct. In view 6f the recan
mendation and statements of the members of the court as indicated and 
in the light of all the circumstances of the case., I recommend that 
only so much of ~e findings of guilty of Charge I and each of its 
Specifications be approved as involves findings of guilty of the Speci
fications in violation of Article of War 96., and that the sentence be 
~otlf~med but suspended during the pleasure of the President. 

·.: ·3. Inclosed are a draft of a letter for your signature., trans

~tting the record to the President :for his action., and a :form _of Ex

ecutive action designed to carry into effect the recommendation here

inabove made., should such action meet with approval. 


~~ • Q,..__o___..___ 
1:yron c. Cramer., 
1lajor General., 

The Judge Advocate General• 

.'.3 Incls. 
Incl.l-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of War. 
Incl.3-Form of action. 

(Findings disapproved in part in accordanc~ with recommendation of 
T~ Judge Advocate General. Sentence confirmed but execution 
suspended. G.C.~.o. 37, 16 Mar 1943) 
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In the Office of The Judge ildvocatC:J Generul 
Washinz;ton, D.C. 

· 	NOV 26 1942SPJGH 
CM 227915 

UNITED STATES ) 101st ALWORifB DIVL.HO:i 
) 

v. 	 ) Trial by G.C.l,1., convene,:: at 
) l·'ort I3ra&c, lfort11 Carolina, 

Private CA,.'tLWlUGiiT (14003942),) 1;ovcmber 2, 1942. Dishonor
Headquarters Compaay, 1st ) able c1.ischar.:..,e and confine
Battalion, 502nd Parachute ) mont for ten (10) years. 
Infantry, Fort Brag::;, North ) l<'eueral l{eformatory, El Eeno, 
Carolina. ) Ok],b.horna. 

HOLDING by the I30.Afm o~~ I{.:;'/H,Tf

• 
 iiILL,. CIIBSSON and LIPSCUI.ill, Judge Advocates 

1. The Boa.rd of Review has exw-.lined the record of trial in the 
case of the soldier named above. 

2. The accused was found guilty of v.illful disobedience of the 
lawful comr:ia.nd of a superior officer, in violation of Article of 1'ia.r 

1 	 64. l!."vidonce of one previous conviction for absence v,ithout leave 
for twenty-nine days, in 'violation of Article of War 61, and of dis
obeying a lawful order of a superior officer, in violation of Article 
of 1'lar 96 1 vras introduced. He was sentenced to be dishonorably dis

' 	 charged the service, to forfeit all pay and a.Llowances due or to become 
due; and to be confined at hard labor for ten years. The reviewing 
authority approved the sentence, de&icnated the Federal Heformatory, 
El Reno, Oklahoma, as the place of confinement, and. forv,a.rded the 
record of trial under Article of :.w.r 50'1. 

3. Confinement in a Federal refonna.tory is not authorized in 
this case. para.graph 90 ~. Ha.nua.l i'or Courts-11artial, 1928, provides: 

"Subject to such instructions as may be issued from 
ttime to time by the 1'iar _Departmen, the United States 
.Disciplinary Barracks at Fort Leavew.rnrth, Kans., or one 

··of its branches, oi· :r.ilitary post, station, or crunp, will 

.. 
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be designated as the place of confinement in cases where 
a penitentiary is not designated". 

i'iar Department letter dated February 2G, 1941 (AG 263 (2-6-4l)E), 
subject: •rnstructions to reviewing authorities rebo..rdiD.[; the· designa
tion of institutions for military prisoners to be confined in a Federal 
penal or correctional institution11 

, authorized coclinement in a Federal 
reformatory only when confinement in a penitentiary is authorized by 
law (cu 220093, Unckel). 

Penitenti~ry confinement is not authorized by Article of War 42 
for the offense of which accused was found guilty. Willful disobedience 
of the lm-1ful command of a superior officer is not punishable by confine
ment in a penitentiary by some statute of the United States of general 
application vathin the continental United States, excepting section 289, 
Penal Code of the United States, 1910, or by la"l'r of the District of 
Columbia. 

4. There is no maximum limit of punishment stated "in the Eitecutive 
order for willful disobedience of the lawful command of a superior of
ficer comnitted in time of war. 

5. For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence as in
volves dishonorable discharge, forfeiture of all pay and allowances due 
or to become due, and confinement at hard labor for ten years, in a 
place other than a penitentiary, Federal correctional institution, or 
reformatory. · 

. 

/:::::> --
. 

.. ·. 
~ . -~~/.J..t ;.-I ) ___,_vv_~ :::::::r Judge Advocate._______~)......~·-~~ 

- t 

Jb,~,b~· Judge Advocate. 

t/&vf~ , Judge Advocate, 

- 2 - .I 
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SPJGli 

CM 227915 1st Ind. 


2. 7 1942',Jar Depo.rtment, J .A.G .o., NOV - 'lo the Cornmandi~ Generul, 
Headquarters 101st .lirborne Division, Fort llra;;;,:, Horth Carolina. 

l. In the case of Private Carl "rlright (14008942), Headquarters 
Cor.ipa.ny, 1st .Datta.lion, 502nd :Parachuto Infantry, Fort Brau;, i:Jorth 
C:rolina, attention is invit0d to the fore6oinb holdi11t; of the Doard 
of Review that the recorci. of trial is lebully sufficient to support 
only so much of the sentence as involves dishonorable discharc;e, for
feiture of all pay and allowances due or to become due, and confine
ment at ha.rci. labor for ten years in a place other than a penitentiory, 
Federal correctional institution, or refonaatory, v;hich holdinc; is 
hereby approved. Upon designation of a place of confinement other 
than a i>enitentia.ry, Federal correctional institution, 0r reformatory, 
you v.1.11 have authority to order tl:e execution of ti1e:: sentence. 

2. ·ilhen copies of the 1;uolished 'order in ti1is case ure forvrurded 
to this office .they should be accor,1panied by tile foreGoin.:.; h0ldini and 
this indorsement. For convenience of reference and to fn.cilitr4tc attach· 
inc copies of the puulished order to the record in this case, ple~se 
place the file number of the record in lirackets at tiie end of the 
published order, as follm7S: 

(CM 227915). 

kyron c. Cromer, 
1iaj or General, 

The Judge i~vocate General. 
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V.AR DEPARTI:IE:IT 
Services of Supply 

In the Office of The Judge .Advocate Gener~! (243)
¥iashington. D. C. 

S?JGH 
CM 228510 FEP 1 3 1943 

UHITED STATES ) THilW AIR FORCE 
) 

v. ) Trial by G.C .LI., convened at 
) Barksdale :;'ield, Louisiana, 

Frivuto JAI.J::S P. KELL!:;Y ) 1~vember 17, 1942. Dishonor
{6871049), 722nd Ordnance ) able discharge and confinement 
Corr:pany. ) for ten {10) years. Federal 

Reformatory, El Reno, Oklahoma. 

HO!..Dnm by the !30.ARD OF REVIEW 
HILL, LYON and SARGENT, Judge Advocates 

l. The record of trial in the case of the soldier named above 

has been examined by the Board or Review. 


2. The only question requiring consideration is whether the 

record of trial is le:~lly sufficient to support the finding of 

guilt;, of Charge II, in violation of the 64th .Article of war. 


3. The Specification alleges that, having received a certain 

lawful order of his supericr officer, the acoused did "fail to obey 

the same". Article of War 64 provides, in so far as is pertinent 

here, that "Any person subject to military lav: ;·rho, * * * willfully 

disobeys any lawful command of his superior officer, shall suffer 

death or s•ich other punishment * * *"• ·This Specification does not 

purport to allege willful disobedience but in clear language alleges 

a failure to obey. The Specification should have been alleged in 


~violation of Article of War 96 (See forn. 139, p. 255, App. 4, r.:.c.M., 
- 1928 ). 

4. For the reasons stated, the Board of Revi~ holds the record 
of trial legally sufficient.to support only so much of the finding of 
guilty of Charge II as involves a finding of guilty in violation of the 
96th .Article of war, gild. legally sufficient to support the sentence. 

, Judge Advocate. 

Advocate. 

Advoce.te. 

http:sufficient.to
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SPJGH 
C1J 228510 1st Ind. 

War Department, J.A.G.O., FEB l 7 1943 - To the Cornmandinr; General, 
Third Air Force, Tampa, Florida. 

1. In the case of Private James p. Kelley (6871049), 722nd Ordnance 
Company, attention is invited to the foreGoin.; holdillf; by the Board of 
Review that the record of trial is le tally sufficient to sup:;,:ort only so 
much of the finding of guilty of Charge II as involves a finding of 
guilty in violation of the 96th Article of War, and legally sufficient 
to support the sentence, which holding is hereby approved. Under the 
provisions of Article of ~/ar 50-} you now have authority to order the 
execution of the sentence. 

2. Althoui:;}l confinement in a penitentiary is authorized for war 
time desertion, it is not cuf:-t;omary in normal cases to confine a deserter 
in a penitentiary, Federal reformatory, or correctional institution. :t' 
is recoI!llnended that the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, be designated as the place of confinement ir. lieu 
of the Federal Reformatory, El Reno, Oklahoma. 

3. 1'fuen copies of thr published order i:!l this case are forwarded 
to this office they should be accompanied by the foregoing holding.and 
this indorsement. For co~venience of reference and to facilitate at 
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as followsi 

(CM 228510). :A~d?k-=7,,. 

1 

/ t. c. McNeil, 
,B gadier ,General, U. s. Army, 

~cting The Judge Advocate General. 

- 2 
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WASHINGTON, D. C. 

Board of Review 

CU 228955 
JAN 2 ~ 1~43 

UNITED S T A T E S 

v. 

Private ANGEL LUIS CRUZ
GERENA (30402563), Company 
D, 295th Infantry (R}. 

PUERTO RICAN DEPARTMENT 

Trial by G.C.M., convened at 
APO 846, c/o Postmaster, New 
York, New York, November 25 
and 27, 1942. Dishonorable 
discharge and confinement for 
eight (8) years. Federal Re
fonnatory1 Chillicothe, Ohio. 

HOLDING by the BOARD OF REVIEW 

CRESSON, SNAPP and UPSCOMB, Judge Advocates • 

• The record of trial in the case bf the soldier named above has 
been examined and is held by the Board of Review to be legally sufficient 
to support the sentence . 1 

.Qo~il~.JbJL?~---, Judg·e Advocate. 

~7~ ~:::: ::::::::: 
1st ·Indorsement 

War Department, J .A.G.O. JAN 2 7 1943 To the Commanding General; 

Headquarters Puerto Rican Department, San Juan, Puerto Rico. 


1. In the case of Private Angel Luis Cruz-Gerena (3040.2563), Company D1 
\ 295th Infantry (R), 
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attention is invited to the foregoing holding by the Board·o~·Heview 
that the record of trial is legally sufficient to support the sentence, 
which holding is hereby approved. Under the provisions of Article of 
War 50½, you now have authority to order the execution of the sentence. 

2. A radiogram is being sent advising you of the foregoing hold
ing and my approval thereof. Please return the said holding and this 
indorsement and, if you have not already done so, forward therewith 
five copies of the published order in this case. 

C?... ~ ..._________,~ ~ 

'Myron c. Cramer, 

Major General, 


The Judge Advocate General. 




(2/4?)SPJGN 
CM ~955 

MEMORANDlf~ for The Judge Advocate General 

SUBJECT: 	 Trial by general court-martial of Private Angel 
Luis Cruz--Oerena (30402563)., Company D., 295th 
Infantry. 

1. This accused was tried upon the following Charges and 

Specifications: 


CHARGE I: Violation of the 86th Article of War. 

Specification: In that Private Angel Luis Cruz-Gerena., 

Company 11D11 ., 295th Ini'antry., being on guard and 

posted as sentinel at Training Area., APO 851-1., 

on or about August 24, 1942, did leave his post 

before he was regularly releived. 


CHARGE II: Violation of the 93rd Article of \far. 

Specification: In that Private Aneel Luis Cruz--Oerena., 
11D11Company .,. 295th Infantry, did, at Training Area., 

APO 851-1., on or about- August 24., 1942., with malice 
aforethought., will.fully., deliberately., feloniously, 
unlawfully and with premeditation., attempt to kill 
one., Sergeant Jose 1Jonroig, by shooting at the cot 
where he thought the said Sergeant i..;:onroig was 
sleeping, with a pistol. · 

The accused pleaded not guilty to and was found guilty of the Charges 
_ and Specifications thereunder. He was sentenced to be dishonorably 


discharged, to forfeit all pay and allowances due or to beccme due., and 

to be confined at hard labor for eight years. The reviewing authority 

approved the. .findings of guilty and the sentence., designated the Federal 

Reformatory., Chillicothe., Ohio, as the place of confinezoont and forward

ed the record of trial for action under Article of War so½. 


2. The only problem in this case requiring discussion arises from 
the unusual facts presented in support of the Specification under Charge 

• II. 

3. fhe facts show that on the morning prior to the shooting., 
which occurred. ·after mi.dnight., the accused had inspected the tent where 
Sergeant Jose Y.onroig usua~ slept so that he might know exactly where 
Sergeant Monroig' s cot was located in the tent. The day following the 
shooting., the accused made the following admission: 
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"*""* I went to the side of the tent where Sergeant 
Monroig slept and about fifteen paces away from 
tne tent, and then I fired toward the cot. iey 

. intentions were to kill him" • 
~ 

The admissions of the accused are corroborated by a strong chain of 
circumstances•. The accused was arrested on the day following the 
shooting with a pistol in his possession which showed that it had been 
recently fired. On the outside of Sergeant Monroig 1s tent six or 
seven empty cartridges were found. The tent flap of Sergeant Monroig 1s 
tent which was down, was perforated with six or seven bullet holes, 
and the cot which Sergeant llonroig usually occupied was likewise per
forated- with 'six or seven bullet holes. In view of the admissions of 
the accused, and the facts showing that the shooting occurred at night 
and that the tent was perforated wi.th pullet holes, the court was justi 
fied ·in concluding that the accused shot into the cot of Sergeant 
Monroig both with a malicious, premeditated intent to kill Sergeant 
Monroig and with the belief that Sergeant Monroig was on the cot and 
that he would thereby be killed. Fortunately., neither Sergeant 
Monroig nor aeyone else was in the tent at this time. 

4. The detennination of whether these facts, or any given set of 
facts constitute a crime., must be made in the light of the orthodox con
cept that every crime consists of three elements., namely, an intent, 

·an act, and a third element which is the result of the .first two ele
ments., and which for want of a better term has traditionally been called 
the corpus delicti. In our present case the premeditated and malicious · 
intent of the accused to kill Sergeant Monroig is clearly shown. Like
wise the facts show that the accused colDlllitted a violent act by shooting 
into the cot usually occupied by Sergeant Monroig. liith these tl'10 
elements clearly established; and with the realization that they would 
have been exactly the same had Sergeant Monroig been ld.lled., our atten
tion m)lst be directed primarily to an examination of the third element., 
the so called corpus delicti of the alleged crime. In completed crimes 
such as murder., the orthodox definition of the corpus delicti involves 
a comparatively simple concept requiring proof of the dead body of the 
person who is alleged to have been ld.lled. This rule was designed to 
prevent the conviction of a person for a death that had never occurred 
and requires proof, independent of the proof of the act and the intent 
which may have resulted in the alleged death (Wigmore on Evidence, (2nd 
Ed.) sec. 2072). In other words., the corpus delicti of the completed 
crime invol'l("es a complete infringement of a legally protected right. 

5. On the other hand, in attempted crimes, the corpus delicti 

is more elusive, and the degree of its clarity depends upon the extent 

to which a legally protected right is infringed. As a result of a 

scholarly study of the present problem, the statement has .been made 

that the corpus delicti of the criminal attempt in coni;rast to the 

:orpus delicti of a completed Crime is, 


- 2 
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· "*** a substantial but imcomplete impairment of 
some interest protected by the particular prohi
bition against the complete cn.100 or an impair
ment of some related but lesser·interest pro
tected by the prohibition against such an attemptn 
·(Strahorn, Jr., The E!fect of Impossibility on 
Criminal Attempts, 78 University of Penn. I..a.w 
Review, 962-998). 

6. The following cases illustrate how several co\U'ts have accepted 
pro(?£ of a substantial but incomplete impairment of some legally pro
te.cted interest as the corpus delicti of the alleged crime. 

A• In ~ v. Wilson (30 Conn., 500) in reply to the argu
ment that there must be a present ability to perpetrate a theft in order 
to make ·possible a legally attempted theft, the court stated: 

"*** But it is not true that the thing intended-to 
be taken must be where the thief supposes it to be, 
or that there must be in fact property where he 
supposes there is. It is sufficient if he supposes 
there is property in the pocket, trunk, or other 
receptacle, and attempts by some act adapted to the 
purpose to obtain it feloniously -11-h-*• The only ·safe 
rule is that the attempt is complete and punishable 
when an act is done with intent to commit the crime 
which is adapted to the perpetration of it, whether 
the purpose falls by reason of interruption or for 
other extrinsic cause, or because there was nothing 
in the pocket11 • 

In this corm.action we should observe that al.though in 1864 an English 
court held that the object of the thef't must really exist in order for 
an attempted theft to be legally possible, both the present English rule 
and the majority rule in this country are in accord with the Connecticut 
case cited above (Wharton's Criminal Law, (13th Ed.) Sec. 225). 

£• In the case of P)ople v. Lee Kong (95 Cal. 666, 30 Pac. 
800, 29 Am. State Reports, 165, an assasin shot at a hole in the roof 
of a building in the belief that a policeman was peeping through the 
hole and with the intent to kill the policeman. The intended victim 
was, however, at another place on the roof and was placed in no real
danger by the shooting. The court held that a criminal attempt to 
murder was completed and stated that - ' 

11 '.rhe £act, of .itsel.f,. ~hat the policeman was two 
feet or ten .feet from the spot where the fire was 
directed, or that he was at the right hand or at 
the le.ft hand or behind the defendant at the time 
the shot was fired, is immaterial upon this ques
tion. That element o! the case does not go the 
question o:r present ability., but pertains to the 
un1awf'ul attempt". 

-3
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c. In the case of state v. Mitchell (172 Mo. 633, 71 S.W. 
175), a case very closely res~ng our present one, the principal 
of the Lee Kong case is extended a step further. The would-be assasin 
shot into his intended victim ts bed w:ith the intent to kill him, but 
the intended victim was in another part of the house, and no one was in 
the bed or in the room into l.-hich the shots were !ired. The court in 
sustaining a conviction of a criminal attempt to murder stated: 

"~"* by the firing into the bedroom with a deadly 
weapon, accompanied by a present capacity in defen
d.ant to murder Warren if he were in the room, and 
the failure to do so only because WaITen happily' 
retired upstairs instead of in the bed into which 
defendant fired, made out a perfect case of an 
attempt within the meaning of the statute, and 
the infonnation is sufficient. The evidence con
clusively supported the infonnation. It discloses 
a deliberate and dastardly attempt at assassina
tion, which was only averted by the intended vic
tim's going upstairs to bed that night". 

7. In contrast to the facts presented in the foregoing cases are 
the facts presented in the hypothetical textbook cases in which a 
would-be assasin shoots at a stump believing it to be his enemy or 
attacks a beautiful d'Uillley" with the intent to ravish. In discussing 
these moot-cases, the commentators have maintained that they do not 
constitute criminal attempts. In these cases regardless of whether 
the mistake 0£ fact was a reasonable or an unreasonable one no sub
stantial,, right or legal interest against murder or rape wa) impaired 
no~ ~s' the lii'e or security of any person been endangered. Such in
terest in life and security as may have been threatened by the would
be criminal is clearly too remote and too small to warrant recognition 
by the law. 

8. In the present case, however, as in the actual cases cited, 

the act of the accused at midnight in shooting with premeditated malice 

into the tent usually occupied by Sergeant Monroig with intent to ld.ll 

him.is of such a character as to constitute a substantial infringement of 

the law against murder and establishes bcrJond a reasonable doubt the corpus 
delicti of the crime alleged• 

.eog~~~~, Judge Advocate. 

~~St> ,J,,,!ff, Judge Advocate. 

~ /'.~Judge Advocate, 

-4



WAH. DEPARTMENT 
.Army Service Forces 

In the Office of The Judge Advocate General. 
Washington., D. C. (251) 

SPJGK APR 21 19.U
CM 231452 

UNITED 'STATES 	 ) PANAMA MOBILE FORCE 
) 

v. 	 ) Trial by G. C. :u•., convened at 
) Fort Clayton, Canal Zone., January 

Private First Class JESSE o. ) 21 and 22., 194). Dishonorable 
RILEY (6Joo405)., Company K., ) discharge and confinement for 
14th Infantry. ) life. Penitentiary. 

REVIEW by the BOARD OF REVIl!.'W 

COPP., HILL and ANll'iEl'{S, Judge Advocates. 


1. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the follow-in!:; Charge and Specification: 

cHAr-1GE I: Violation of the 92nd Article of Viar. 

Specification: In that Private First Class Jesse o. 

Riley., Company "K", Fourteenth Infantry., did., at 

Outpost 206., t:anal. Zone, on or about December 10,

1~42, with malice aforethought, will:f)llly., deliber

ately., feloniously., unlawfully, and with premedi

tation kill one First Sergeant Chester N. Wiley, 

Company "K11 ., Fourteenth Infantry., a human being by 

shooting him with a rifle. 


He pleaded not guilty to and was found guilty of the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced to be 
dishonJrably discharged the service, to forfeit all pay and allowances due or 
to become due., and to be confined at hard labor for the term of his natural 
life. 'l'he reviewing authority approved the sentence, designated the United 
States Penitentiary., Atlanta, Georgia., as the place of confinement and for
warded the record of trial for action under Article of War 50}. 

J. The evidence shows that on December 10, 1942, Company K., 14th In
fantry., was on outpost duty at outpost No. 206,. Cativa, on Transisthr..ian . 
Highway., three hundred yards beyond Naval Station Hospital, Canal Zone (R. 27), 
At 5 o'clock p.m. on that date accused, who was a private first class in 
Company 11K11 ., with a record of twelve years µ- ior military service (R. 154) 
created a disturbance in the Company lless Hall by spilling food on the table 
and by boisterous and disorderly conduct. Under orders of one of the com:pany 
officers he was obliged to leave the 1:ess Hall. He complied begrudgingly only 
when threatened ·by the mass sergeant with forcible eviction (R. 115). 
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As disciplinary punishment for this minor offense, three-quarters 
of an hour later, Second Lieutenant H. 'I'. Marks, Post Exchange Officer, of 
Company "K", ordered the Post Exchange tiergeant, Sergeant P. D. Sutton, to 
refrain from selling beer to accused (li. ·115-118). .Accused went to the 
post excha.~ge a few minutes later (H. 61, 63). Sergeant Sutton testified 
respectine accused1 s conduct while there: 

11A To the best of my knowledge, sir, Private Riley came 
in the Post Exchange and he seated himself on one of the table 
seats, and he sat there for a little while and then came up to 
the bar near where First Sergeant Wiley was standing, and Pri 
vate Hiley then stood there, talking to me, sa.,ving that if I 
was ever caught in the beer. garden at Fort Davis - and he also 
says either Private Tarrant, who was my assistant - if we was 
caught in the beer garden at Fort Davis, he would have two mer! 
use a knife on us - he didn't say who those two men were, or 
anything like that, sir.· Thenhe went back to where the ba.~d 
was, and he was talking to one of the me.'!lbers of the band. 
From there, he came back up to th61 bar, and he laid a dime on 
the counter and asked for a beer, and I told Private Riley that 
I couldn't sell him any beer, because Lieutenant Marks, 'Who 
was Post Exchange Officer, had given me an order to not sell 
him any beer. 

"Q 'l'hen what happened? 
·"A Private Riley then stated, 1 That 1 s all I ,wanted to 


know. 1 Before that, he says, 1 u:i.d he mean me individually or 

alone? 1 . I says, 1No, Lieutenant Ntarks gave me an order to not 

sell you and two 9r three other men 1 _:,. one of the.'ll was a 

Medical man, and another was someone out of Headquarters that 

was attached to the compan;y - •to not sell you any beer.• 

'.Ihen Private Riley says, 1 'fhat 1 s all I wanted to know. I'm 

going strai5ht to the company commander. 1 * * *" (R. 61, 62, 

183) 


Accused, bent on obtaining a revocation of Lieutenant l.Jarks 1 order, 
at about 6 o 1 clock p.m. went directly from the pest exchange to the orderly 
room that was located in the southerly portion of the same building in which 
the post exchange w~s located (Ex. 11B11 ) and asked permission of Sergeant 
Jones, the telephone orderly in charge at the ttme, to see the company com~ 
mander (R. 28). On beine e.ct,rised that the company commander vras not in, ac
cused made the remark, "That's why that bald headed son-of-a-bitch (referring 
to Sergeant Sutton (R. 35-37-88)) is sounding off n (.H.. 28) and he "mentioned 
something about he was going to get him, a bald'headed son-of-a-bitch that 
night." (R. 85, 35, 172). Staff Sereeant A. J. Kozak, who was in the orderly 
room at the time of this incident, testified that accused "looked as though 
he had an argument with somebody--he looked as th~ugh he was mad at somebody" 
(R. 32)~ Mess Sergeant Robert E. Lee, who was also in the orderly room at the 

- 2 
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time, testified that accused, 11 ~">as more or less mad, the wa,- I took it" 
(H. 170). 

Private :First Class Petra, another person ,resent in the orderzy 
room a·c. the time, testified, 

"he (accused) looked like he was mad. 

11Q \','hat makes you think that he looked like he was mad? 

11A Hell the wa~· his face looked. He didn't look like he 


ordinarizy did--he had a kind of a mad frown." 
.. 

Accused went directly· to the quarters of l•irst Lieutenant Garl ... 
&Jas of Cor,;pany 11K11 • Lieutenant Byas testified: 

11He came to my quarters about 6:00 o'clock and a.sked to 

speak to me. I told him to come in, and he entered, saluted, 

and remained standing at attention until I gave him 1Restl 1 


I then asked him ?1hat he wanted, and he told me that Sergeant 

Sutton, who ran the PX, wouldn I t sell hi."11 any beer, and he 

wanted me to char;ge the order. I told him I couldn I t change 

the order, a.~d that he could see the company co:mr:iander the 

next morning. That was all, and he left. I didn't see hLm 

any more then until about 6:45. 11 (.H.. 67) 


A few minutes later (R. 78) accused again appeared at the post exchange with 
a knife in his hand, his fist clenched out in i:ront of him with the thumb 
and first finger upward (R. 180), and was met at the entrance door by First 
Sergeant Chester N. 'wiiley of Company K (R. 78, 83, 177, 179, 180), who barred 
his entrance .to the post exchange (R. 78, 63). Accused called out "Hey, 
ShortyL 11 (R. 184). The appelation "Shorty" might well have been intended 
to appzy to the post exchange sergeant, Sergeant Sutton, as his height was 
onl,y five feet six and three-fourths inches. (R. 186) Private First Class 
Petra described the knife: 

11It was a home-made knife; it had been made for some 

kind of,work. I would say it had a tape handle on it and 

the blade was about six inches long. I don It know whether 

it was sharpened on both edges or not. It looked sort of 

like a dagger to me" (R. 179, 183). 


The first sergeant said, "Give me that knife" (R. 179), grabbed accused's hand 
(R. 78), took the knife a-way from him and ordered him to go to bed (J:t. 641 78, 
861 177, 180, 185). As accused made no move to obey, the first sergeant said, 
"Somebody get me a guard truck, and I 111 stop some of this trouble" (R. 78, 
180). Accused then t 1.1rned and ran in the direction of his quarters (R. 78,
85, i80). . 

First Lieutenant Byas testified further: 

-3
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11 As far as that went he (:Hrst 3ergeant 'i,iley) was 
. perfect~, within his rir,hts in ejecting anybody from the 


PX that became noisy or c: eated a disturbance of any l:ind 

in the1·e 11 • (R. 153) 


Accused PfOceeded on a trot or fast walk (R. J;,) along a walk 
running fro~ the post exchange to his barracks (n. 75) a..~d was overheard 
muttering threats: "I'm eoing to kill that no-good son-of-a-bitch, he can 1 t 
do that to met I'll kill that no-good son-oi-a-bitch11 • (R. 28, 73, 74, '15, 
l;i5, 156, l;:i9). He went directly to his barracks (E. 49, 73, 180) and -.fent 
inside. .Serceant Louis L. Udvari, Company "K", was lying on his bunk in .the 
same barracks, reading a book when accused came in. (h. 73) He testifi.ed: 

11~-ihen I heard him, I was laying in rrry ounk, reading a 
book, when I first heard Private Hiley come from the direction 
of the PX, cursing somebody in these words: 1 I 1m going to kill 
that no-good son .o.f a bitcht I He said it a few times, so I 
got up to see what was go:!ng on. 'lhen I saw Private Riley 
coming up the walk from to~:rard the PX, going into his barracks. 
ahen he quit cursing, wenL over to his bunk - he slept in the 
front end of the barracks - and picked his rifle up, facing me 
at an angle of about 150 de£,-rees, and he loaded his ri.fl.e. I 
immediately ran outside and hollered for the lieutenants -- I 
thought there was more than one up there - I hollered, 
'Lieutenant\ ~ieutenantt Riley's going to shoot somebody\' At 
this time, Riley came out of his quarters -- out of the front 
end of his barracks - and went down the steps. He started down, 

· and fell down the steps, but immediately picked himself up and 
started at double-time toward the orderly room. About this time 
I looked up, and I saw Lieutenant Marks come out of his quarters, 
putting his raincoat on, and about this time I heard what sounded 
like four shots in rapid succession, and immediately Lieutenant 
.oyas a.nd I -- I don1 t just recall how fast we went down there, 
but it was pretty fast--, we went on down toward the PX, got 
down around there, and I looked off toward the orderly room and 
I saw a white foot sticking out of a drain that I knew immedi
ately was I,.irst Sergeant ~'iiley 1 s -- he had a pa.ir of sneakers 
on. To make sure, I moved up a little closer and saw that he 
had a first sergeant's chevrons on. Only one man was there 
when Lieutenant .l:lyas and I got there. * * *" (R. 73, 76, 155, 
156, 157, 1,8, 1~9, 160) 

mien recalled as a witness the witness restated accused I s conduct 
while in ·;;he barracks in greater detail. He testified: 

'Ii:· * * V.'hen I first saw him, he bent down. His back was 

toward me then, but when he started loading, he faced me 

at an angle of about 150 degrees, and then I saw him un

lock the piece, pulling the bolt hack ta.kine the -clip and 

loading that rifle and ram.ming the bolt home, * * * there 

was no fumbling on that, at all; the cartridge clip went 
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home just as easily as anything." (R. 160) 

Five .shots were heard by m.any witnesses in. the vicinity. (R. 9, 29, 47, 62, 
.65, 67, 74, 79, 81, 86, 95, 102, 166, 168, 176, 178, 179). There were two 

1>~hots followed by a pause, then three shots in rapid succession. Staff 
)sergeant Anthony J. Kozak, Compaey K, (rt. 27) was at the time-9f the shooting 
sergeant of the guard, and his relief was on guard at that time (R. 27) 

Sergeant Kozak testified: 


"It was about 6:00 o•clock, I would say, more or less
* * * when I started out of the orderly room and started to 
go to my barracks and I went out the orderly room door, and 
I happened to turn toward the left toward the power plant, 
and I took about ten steps down at the bottom of the steps, 
and I happened to see Private Riley running down the sidewalk 
w.i.th a rifle in his hands, dressed in shorts. About that 
time, he brought his rifle up, and at the same time, unlocked 
the piece and stepped off the sidewalk between two barracks, 
about the same time, I stepped in behind a building, and I 
heard four or five shots in rapid succession. Hearing the 
shots, I got pretty scared, and I started to take cover. 
Vvben I ca.me back around, I seen Sergeant Wiley laying on 
the ground - he was shot - and Lieutenant Byas· and Sergeant 
Wyman and three or four other fellows was around there." (R. 29) 

Staff Sergeant llin L. Wyman, Supply Sergeant of Company K was the 
first person to reach the victim of the shooting and was one of the eyewitnesses 
to two or three of the shots fired. (R. 10, 167). He testified: 

'	 11Q. Vlhat was the accused doing when you first saw him? 
"A. He was firing the rifle, sir. 
11Q. How many shots did you see fired? 
11 A. At least two, sir. 
11Q. What was the accused's appearance as regards whether 

he was excited, or mad, or calmf 

11A. He seemed calm, sir. 

11Q. Calm? 

11A. Yes, sir, he was deliberate, and seemed to know 


exactly what he was doine. 

"(J. Was he firing from the shoulder or the hip? 

11A. From the shoulder, sir. 

11Q. Did you see him at the instant he stopped firing? 

11A. Yes, sir, I saw him bring the rifle down from his 


shoulder. 
"1.t• 'l:hen where did he go? 
"A·. He lowered the rifle to his right side, sir, and ran 

off into the jungle - off to his right into the jungle•..- (R. 167) 

He testified that accused ran without staggering and looked and ran as if he 

was sob.er. (R. 167) 


Private First Class William~. Petra, of Company K, another witness 
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to the shooting, testified: 

•rvj'hen I heard the shots I jumped off· the porch on the side

walk and looked in the direction of the orderly room. I 

saw Private hiley on the yon side of the walk with a rifle 

in his hand. I seen a man laying in the drain, and he was 

kicking, and then I saw Riley fire two or three more shots 

rapid fire, and then I saw him turn and run into the jungle 

- in the direction of the jungle (R. 79). * * * 


, 11Q. ·,ihat was the attitude of Private Riley 'When you 

saw him firi.'1g the shotsi Was he calm, mad, excited, or 

what? 


11A. Sir, he looked like he was mad" (R. 178). 

The witness testified further that accused fired the three witnessed shots at 
a body, lying in the drain (R. l79). 

The shooting occurred at 6:25 p.m. At its conclusion and before 
anyone reached the body of the v:i.cti.m, accused "lowered bis rifle from his 
shoulder and ran off toward the right toward the jungle, over a little em
ba.."lkment there" (H.. 10, 39, 79, 81, 166, 167). Accused was then wearing 
only athletic shorts, shoes, and belt (n. 16, 33, 65, 69, 81, 87, 151, 156, 
162) and was carrying his rifle (h. 30, 49, 31). V1hen accused escaped it ·· 
was dusk {.b'.. 14), after dark (li. 65), and raining (R. 158). About fifteen, 
twenty, thirty, or forty-five minutes later (h. 70, 175) 'accused returned 
from the jungle dressed only in sho~ts and without his shoes, belt, or rifle 
(R. 87, 88; 174;·161). Sergeant Robert E. Lee made the arrest. He testified: 

0 A Well, some time later, I was standing guard in front 
of nzy- barracks wi.th an M-1 rifle - I was in the doorway, like 
-, and I heard someone holler for Sergeant Soto, and I answered 
up 1Yes1 - just like that, 1Yes. 1 I looked back to the fellows 
that was in the barracks. There was some of them sitting down, 
and I told them to get out of the w;zy, that I thought it was 
Private Riley coming out, and he might come out shooting; so about 
that time I saw him emerge from the bushes - the jungles, like 
- and come up the hill. Y,hen he came up, I saw he wasn't armed, 
and I told him to-keep walking. He came up to within about five 
yards of rrry barracks, wher-e I was standing, and I raised up rrry 
rifle - he was within about five paces of me - and I told him 
to stop. He stopped, and I tol:i him to put up his hands. He 
hesitated for a minute, and then I said, 1If ·you don't put up 
your hands, so help me God, I 1ll blow you half in twot• ·Then 
I took the slack out of nzy- trigger, and he put up his hands then. 

"Q Who was the 1he 1 that you are talking about? 

"A Private Riley. 

'!Q Vlhat did you do thenf 

0 A Well, I hollered for some of the fellows to cut the 


lights on in the barracks and in the barracks across from me 

- which is the orderly room -, and another sergeant - I .. 

think it was Ser~eant F~ - came up with his rifle. By 
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that time, there was three or four more fellows there with 
their rifles, so we marched him to the orderly room and took 
him on inside the orderly room.n (R. 86, 87) 

Staff Sergeant Kozak, acting under orders of First Lieutenant 
Byas, on December 10, 19h2,.located five empty cartridges near the scene 
of the shooting between two buildings, two of them on one side of the walk 
and the other three across the walk on the other side (H. JO). He entered 
the jungle ·and .found 'the rifle, identified as the one that had been fired 
by accused (l•. 30, 36, 37, 39, 43, 49-50, 41), sticking in the mud, muzzle 
first and sling up, abou.t fifty feet down an embanlanent in a ravine (n.. 30, 
37, 49). tieside the rifle witne::1s found one of accused's shoes and two ·or 
three feet farther away the oth13I' shoe (R. 30), and -about fifteen or twenty 
feet from that shoe accusP.d1 S rifle belt (R. 30). The rifle was still 
loaded, had the odor of having recently been fired, and was muddy where it 
had been dropped (R. 40). Accused was taken under guard to the g11ardhouse 
at Fort Davis (R. 68). 

Staff Sergeant Don L. Wyman testified respecting the victim of 
,the shootL"lg: 

''***As soon as I eot down at the foot of the steps, I 
saw the body of First Sergeant Hiley lay~ in a dra.in there 
close to the bui·lding. I ~1ediately ran over to his body and 
ex.a.mined him. At that time, several meml;>ers of the company 
came up, including Ll.eutenant i:>yas, a.pd we examined the body. 
I was the first man there, and I made an inspection as soon 
as I eould. I noticed wounds on his chest - there were two 
large wounds on his chest, and there was one through the groin, 
and I am not sure whether there was ·one or two on the legs. I 
asked Lieutenant Byas if he wanted to examine him, and he asked 
me what I thought about the man, and I said that as far as I 
could'make out, there was no in.dication of life whatsoever: 
he wasn 1 t bleeding from those wounds, he had no heartbeat at 
all, and no pulse. At that time, we had Sergeant Jones telephone 
Fort Gulick for the ambulance - 11 (R. 10) 

First Lieutenant Byas testified: 

''***I ran do1Vll the steps, joined Sergeant Udvari, who was 
on the sidewalk belo\v my quarters, and ran around in the direction 
of the orderly room, where it sounded like the shots came from. 
Upon arriving there, I rxi.w Sergeant Wiley lying on the sidewalk 
rlear the orderly room. There were several men present - Sergeant 
\'iyman was one of them. I stepped up to the orderly room and told 
Sergeant J0 nes, who was sergeant of the guard at the tim.e, to call 
a., ambulance. I then went back to examine Sergeant Wiley, to see 
if there was aeything I could do in the nature of first-aid. I 
noti,:ed he had two wounds in his right breast, and he was bloody 
around the pelvis, as if he had been shot in the pelvis also - 
he still had his pants on, but h_e was very bloody. I felt for a 
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heartbeat, and I couldn't detect aey siGns of life whatsoever. 
* * *". (R. 67, 68) · 

Sergeant Udvari testified: 

11V1hen I first noticed him, his leg was bleeding pretty 

bad, and after we moved him out on the sidewal]J:, we .laid him 

do'Wil on a white sheet, and on his leg I saw blood, and I saw 

through his crotch where his penis was hanging out, where a 

shot had come through betwaen his crotch." (R. 73, 74). 


Decedent's body was placed on a mattress, loaded on a truck and 
taken to the receiving hospital at fbrt Gulick (R. 11, 68) 1 five miles from 
Outpost 206 (H. 16). 

Captain Edward Siegal, liedical Corps, was surgical officer of the 
day of the 210th General Hospital, Fort Gulick, Ca..'1al Zone, on December 10, 
1942, when decedent I s body was brought in (.r.. 17) • He testified: 

1r1'ihen I first saw the body, the man was dead. He had 

not been dead very long. It is my opinion tha~ he died in 

the short time while he was qoming over ir; the truck, and 

evidently he had suffered multiple gunshot munds. * * * 


''***I found a large irregular, jagged wound in the 

right chest, and a lacerated scrotum, and also a compound 

comminuted fracture of the left lee. -::- * * 


* * * 11 Q Vihat was the cause of death'/ 
"A "ii'ell, from the examination I made, sir, I would 

imagine it was from loss of blood - fron: hemorrhage. 

"Q CEl.used by what? 

"A By I11Ultiple gunshot wounds." 


** * * "A * * * I filled out the death certificate, and on 

the death certificate I put down I multiple gunshot wounds 

of the body in various locations.'" (H. le, 19) 


Decedent's body was next taken by ambulance to the Golon Morgue 
and laid on a slab. Major Hobert L. Cavenaugh, :Medical Corps, performed. 
examinations of tissues removed surgically (rt. 21). Major (.,avenaugh testified: 

.. 
''* * * B°'J inference, based on the assumption that 


circular, clean-cut wounds were wounds of entrance of 

bullets, I calculate that there were six bullets tra

versing all or a part of the body. One mund of en

trance entered the back of the right shoulder in the 

region just behind the armpit, passed forward through 

the muscles, apparently caused a fracture of the third 

ribht rib - an incomplete fracture--, and emerged 

through the chest muscles. .Another wound of entrance 
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was found on the lateral side of the middle third of the 
right upper arm, and the missile passed through the upper 
arm, broke the humerus, emerged on the inner side, and then 
a~:peared to have coursed along the front of the chest, 
fracturing numerous ribs on the right side of the thorax, 
Another wound appeared to have entered the back approximately 
one inch to the right of the midline at the level of' the 
eleventh rib - which is on the lower portion of che thorax: 
there are 12 ribs in the thorax-, passed through the lower 
edge of the right lung, and then, perforating the diaphragm, 
passed through the center of the liver with terrific bursting 
force - U,e liver was divided into two parts almost completely. 
Anothei· wound appeared to have entered the abdomen at the left of 
the fourth lwnbar vertebrae - they are the lower vertebrae of 
the vertebral column, and there are five, so it was at the lower 
edge of the abdomen-, passed through the fourth lumbar vertebra, 
the left lateral side of it, and after passing through the large 
and small intestines several times, a:,..peared to have passed dow!
ward through the muscles of the anterior wall of the abdomen and 
out through the scrotwn. 11here was a gaping '\IIOund medial or 
irmer aspect of the right buttock, just approximately at the 
level of the crotch, a~d on the left side opposite this was a 
superficial abrasion. Just to the left of the mid.line of' the 
left leg, above the left ankle bone, a wound of entrance ap
peared to be present, and the missile causing this appeared 
to have gone upward and to the right, tearing three large 
openings in the remainder of the left leg, two on the inner 
surface and one on the outer surface, these latter open:i,ngs 
apparently being due to flying fragments of bone. A jagged 
wound, approximately or.e inch in diameter, was present on the 
irmer side of the upper. portion of the left thigh. The track 
from this wund passed through thP- left femur, causing a com
plete fracture, and led to a point on the 011ter side of the 
left thigh, where there were two openings, separated by a 
narrow vertical strip, the two together totaling approximately 
one inch in diameter. Immediately behind these two openincs, 
on the outer side, examination revealed a shiny object, and 
a slight pressure forced out of these openings a bullet, which 
I measured and w,:3ighed and ci.escribed. It was slightly bent at 
its center, as though it had impinged Yd.th force against a 
solid object such as .a bone. There was a superficial lacera
tion, about one inch'long and one-eiehth inch broad, in a verti
cal dj_rection, on the inner aspect of the left thigh, .Just above 
the jagced opening I mentioned before. There was an extensive 
extravazation of blood in the right chest cavity - ap!·rox:i.mately 
l, c;oo ccs of hemorrhage. 'l'hat was the extent. of· the sif;nificant 
injuries I found. 11 (h. 22-24) ., 

,' 

:fe testified further that an examination of the blood and urine revealed no 
alcohol (R. 2'.;,). 'l'he witne::;s added 1:,hat ln his opinion only one of the wounds 
was caused by a bullet fired at the decedent while he was facing his assailant; 
all others were inflicted while decedent• s back or side was exposed to the fire 
(R. 26). . 
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Jack F'. I.:orris, Sergeant of Zone :t-'olice, q_ualified as an expert 
witness on btllistics. He testified that he had examined under a micro
scope (H. 59) the rifle, identified b~r otht:X witnesses as the one used in 
the homicide, the five shells found at the scene of the shootine;, and. the 
bullet surgically removed frotn the body of the deceased (H• .59) and had 
test-fired the gun. He testified that the five shells com1Jared exactly 
with the rest of the fired shells and that the bullet taken from decedent• s 
body had been shot from the gun in evidence (11. 59). 

Ca11tain Leo P. 0 1Donnell, L:edical Corps~ 210th General Hospital, 
Fort Gulick, Canal Zone, chief of the neurops.vchiatric service section, 
testified 1:,hat his duties \~ere to examine people who were considered to 
be mentally ill(~. 89). He testified that he conducted an examination 
of the accused at the hospital for mental observation betw~en I!ecember 12, 
1942, and December 31, 1942 :,!"• 90). He test:i..fied that his examination re
vealed that accused was able to lmo?r the nature and quality oi' his acts and 
classified him as "cnnstitutional ps,1 chopathic state, emotional instebility 11 

(R. 91). He testified further that liquor would have a tendency tn increase 
that instability and excitability and lessen his ~uctemen~ (R. 91); that he 
would be considered sane at that time, December LJ, 1942, an.d durinr; the 
period afterwards. 

11 1-le· had this emotional instability -- I mean, f;om 

exa'llination of his life historr and what he told me, and 

evorything, he was an emotion.ally unstable ir.ctividual, 

but he would be consjci.'3red sane in that he was able to 

know the nature and quality of his acts a.'1d legally, he 

would be considered sane 11 (n.• 92). 


4. Accused introduced various witr.esses for the defense, who testified 
that accused started drinking liquor early in the oorning of LJ~cemoer 10, 
l9ti2. 

Sergeant ]!;stevan Soto, Company h, testified that one-half pint was 
consumed by accused and two or three people during that morninc;, and at about 
6:30 p.m. that evening at the post exchange, about 10 minutes before T,i1e 

shooting, accused was sober, and was not heard b;i the witness to express any 

ill feeling toward anybody in the company (R. 94, 9), 98). He knew of no 

...rouble that had ever existed between accused and decedent. 


Private First Class Ji."J!Tlie VI. bittle, Company K, testif;ied that he 
was with the accused from about 1 p.rn. to about 4 p.,a. liecember 10, 19L(2, 
and during that time was drinking anisette and rum with the accused. Accused 
had a1xmt 3 quarts of liquor and drank 2 pints while the two were t,o6ether 
and had drunk additional liquor both before :md aft.e,· the bme they were to
gether (R. 97). 'I'he witness testified that he hL:self was drunk. He testi 
fied that the accused held his liquor well and acted all right while they 
were toi;:ether on that date (h. 96). " 

Sergoant Louis liorombey, Company ;,, testified -chat the accused 
spent most oi the afternoon of ...iocember 10, 19h2, lying on his bunk and 
drinking liquor, anj_sette (R. 1-00). The witness and .:iergeant Kozak saw ac
cused running in front of the orderly room buildinc with a rifle in his ha'1c 
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and then heard some firin£ (l{. 100). At 5 o'clock that afternoonihere was 
a disturbance with .loud talking and laui;hL'1.;; in the mess r.all. At that ti:.:e 
accused appeared to be sober (R. 101). As accused lay on his bunk tP.at 
afternoon he did not appear to be drunk. ·,"iitness te~tified. that accused 
11dicln 1 t like Sergeant Sutton because he had that PX job, and most of the 
time while he was in the company, as I recall it, he didn't do straight duty; 
so for that reason he didn't like Serg~ant .::iutton" (R. 102). 

Sergeant 1folan L. }~mer, Company L, 14th Infantry, testified that 
he had known the accused about 13 years, and had served with him at Fort·, 
Benning, Ge9rgia, and Schofield .barracks, Hawaii. Accused was athletically· 
inclined, played some baseball, basket ball, and did some boxing (R. 103). 
"His sold:i.ering qualities seemed to be OK" (R. 104). The witnef.s testified 
further - "Only in the last eight or ten months, or possd.bly a year, it seemed 
as though he was more or less impulsive; that is, he was ~nptilsive here where 
he wasn•t at Schofield .darxacks, )lar{aii, a!ld that i.tpulsiveness seemed to 
cause nim to have somethin2; on his mind all the time, and that has been more 
prominent in the last eight or ten months than ever before." (R. 104, 105) 
He testified that he had never se8n accused "pass out" drunk ~.n. 106). 

First Sereeant (}ener~ G. Cosby, Company L, testified that he had 
knmm accused for about J~ years, and that "from what I know about the accused 
he's a very efficient salciier, and he is not the type of man to drink very 
much - what time I knew him. As far as anything else, I don't know any
thinis else about him. He was a very efficient man as a soldier aT?d drank very 
li tUe" (H. 107). fie was "a very quiet man and very sociable" (R. 108). 
Witness testified that he knew of no ·,,rouble between accused and decedent, 
in fact, the accused always liked decedent. "He /accused? always stated that 
he /decedent7was a very Gfficient soldier and was one oI the best soldiers 
that K Company had. 1'hat was before Sergeant Wiley was promoted to first 
serzeant" (R. 108). Witness testified that "When decedent was under considera
tion for appointment to first sergeant of Gompaey K accused remarked, 11He 1 s 
the m0st efficient man in the organization, and the man that deserves it" 
(P.. 109). 

First Lieutenant Andrew J. Hass, 1Lth Infantry, testified that he 
haci known accused for a µ3riod of 15 months and knew that "his character was 
excellent; his e::,'ficiency as a ooldier was also excellent" (R. 110). Accused 
had been promoted to take over the mess sergeant's job, but became dissatis
fied with the work of the mess sergeant, and was relieved from that detail 
and demoted (R. 110). 'fhis demotion was at his own request (R. lll). 

Captain Charles c. Guy, company co.mmander of Compaey K, testified 
that accused's character was excellent, and his efficiency ver.1 satisfactory, 
and l'le bad been recor:ruiended for Ofiicers' Candidate School (H. 112). 

Second Lieutenant Harold G. Marks, 14th Infantry, testified that at 
about 4:30 on the aiternoon of' December 10, 1942, accused created a distur
bance in the mess hall (R. 115), and that at about 20· minutes be.fore 6 o 1 clock 
the same evening the witness gave an order to Sergeant Sutton, the PX ser6eant, 
not to sell any beer to Private Riley as disciplinary pwiishment for his 
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disorderly conduct in the mess hall (R. 115). At the time of that misconduct 
accused had been drinking, he was boisterous., and was spilling his food on 
the table. Witness was of the opinion that accused was then drunk (R. 115), 
although "he could have performed his chty as a soldier at that tme" (R. 117). 
When he walked out of the mess hall on that occasion he walked normally (R. 117). 
Witness testified that he suspected that liquor had been taken into the barracks 
because "a truck had turned over down the road .t'rol'.ll the compaey position the, 
day before, and it was loaded ~t'h :rum,· and quite a faw of th'e boy.s went dol'fll 
and gibt some" (R. 119). 

First Sergeant General G. Cosby when re~alled testified that 
decedent 1'8.S a married man and did not associate with single men very much 
and usually· ~t home when his work wa~ through, while the s!Qgle men usually 
wandered off together (R. 120). 

Sergeant !Duis D. Udvari testified that .prior to December 10 accused 
and decedent were "mighty good friends*** they never had anything against 
each other" (R. ~l). He testified that the decedent wafJ "one ,Pf the swellest 
men I ever knew - one of the best friends I ever had. Private Riley was 
another good friend of mine" (R. 122). Accused was an athlete and always 
-cooperative. He testified that Sergeant Sutton was a small man and ,decedent 
was six feet in height (R. 122). He had never heard of any trouble between 
Sergeant Sutton and the accused; that Sergeant:sutton's nickname was "F1ash" 
and not "Shorty" (R. 123) • · 

Sergeant Anthony J. Kozak testified that the accused and decedent 

were good friends and so far as he had ever heard, had never had any diffi 

culties between them. 


The accused was sworn and testified· that 1'hen he came off guard 

on December 9 at 10 o'clock he received from Staff Sergeant Bushman a quart 

of c;1n: He, Sergeant Bushman, and Sergeant ~oto then went to. the overturned 

truck which with the load was in charge of Private Supuk,· Accused received 

fr.om Private Supuk t"'!O quarts of rum seco, one q'liart of dry gin and one quart 

of anisette. Accused and his· companions returned to, the barracks about 11 

0 1 clock and they started drinking out of one of the bottles until 2:30 or 

3 0 1 clock, when they lay down and went to bed (R. 126). The next morning 

acC1.1sed resumed drinking before going on patrol and returned from patrol duty 

at about 9 ih' clock or 9:30. Accused and two others were given permission by 

Lieutenant Marks, who was in -comm.and of the patrol, to go to the saloon in 

Cativa in the RePUblic of Panama to get a beer. · Two bottles of beer were 

drunk by accused. After:returning to camp at about 10 o'clock accused bathed, 

put on a pair of white shorts, lq on his bunk and began drinking anisette 

and was joined by several of his oomrades. Accused testified that he had no 

recollection of what he ate·at •chow", stey-ed only a few minutes and resumed 

h..is drinking with others, in the course of which accused lost consciousness · 

completely and woke up about 3 or 4 o I clocli ill the morning in the 1,brt Davis 

Guardhouse in solitary confinement w.i.th nothing but a pair of· khaki f!horts 
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on andoo.refooted (R. 127). Finding himself cold, he asked the sergeant of,the 
guard for a blanket and was refused. He remained there until 9 o 1 clock, was 
then taken to headquarters, informed by Lieutenant Colonel Wooten of the nature 
of the charges, and then taken to Colonel Iqon• s Oj fice. He was then taken 
before the investigating officer, Major Blandford, and returned to the guard
house and subsequently taken to the hospital (.It. 128). He denied knowing 
anyone by the nickname of "Shorty". He testified that he had known decedent 
since 1939, and had never had any trouble with him (R. 128). Accused test:i. 
fied that he was drunk. He had consumed nearly three quarts; that he hardly 
ever drank, always tried to stay away from it (R. 130). He realized that he 
was misconducting himself by bringing liquor :into his quarters and consuming 
it there (R. 13C). He testified that American "Whiskey did not bother him 
nearly as muoh ,:;s the native liquor, that the latter "seems to paralyze you 
more" (R. 135). He stated that he.had become drunk only once before and at 
that time on American whiskey in April, 1942, and this time it was on native 
liquor (R. 135); that he had started depositing money with the Finance De
partment April l, 1942, and :in that manner had accumulated $350 and had pur
chased four bonds at $37.50 each during that time (R. 136). He was prompted·· 
to drink on this occasion because he had been "rec9mmended to go back to the 
Officers' Candidate School, and Sergeant Soto had been recommended for a 
commission in the MPs, and we were sort of celebratmg, and we started drinking 
and just continued on" (R. 136). He stated.that he drank on December 9 until 
2:30 on the morning of December lo, and did not have any sleep from that hour 
until reveille on December 10, when he was called to outpost patrol duty 
(R. 136). He was born in Florence, Alabama, and raised at Nashville, Te..'1Ilessee, 
and had finished the eighth grade. 

\..___·. 

Seco~d Lieutenant Harold G. Marks, commander of the outpost recon
naissance patrol on the morning of December 10, 1942, described the course 
taken by accused and by others in the patrol detail, and testified that he 
had given permission to acqused and others to buy beer at a saloon in Cativa 
while waiting for the truck transportation back to camp (R. 139). At that 
tim~ accused. was sober (R. 139). 

Sergeant Louis Gorombey testified that he v1as on the reconnaissance 
patrol trip and with accused and others drank beer at Cativa on the morning. 
of December 10, 19b2. At that time accused was sober (R. 142), and he was · 
sober after his return to camp and all day .long, and after supper at about 
5 o 1 clock that evening accused approached witness in the barracks and obtained 
a loan of ~l with which to bµy oome beer for the orchestra. At that time ac
cused was sober (R. 143).. About two seconds before the shots were fired 
witness saw accused running with his rifle toward the orderly room (R. 144). 
The loan had not been repaid (R. 145). Witne~s testified that while he and 
accused were on the reconnaissance tr:1.p on the morning of December 10, 1942, 
a,ccused had made some "wisecracks" based upon accused's dislike of Sergeant 
Sutton, as "Sergeant Sutton had never pulled much straight dutJr -- more or 
less things like laundry clerk, and when we was out in Cativa, he was in 
charge of the PX and he was a sergeant. For that rea~on, Private Riley didn't 
like him very m1,1ch" (R. 148). 
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In reA1,1tta1 of testimony introduced for the defense to the effect 

that accused llaS·intoxicated when he shot and killed decedent, the prosecu

tion introduced a nunber of witnesses who· tesUfied th,1.t at various times 

during the day and evening of December 10, 1942, accused was sober. 'l'hese 

witnesses included First Lieutenant Carl W,. Byas (R. 150), who testified 

that accused was soberal; 6 p.m. when he called at the witness•·office and 


·~sked to have the order prohibiting him from buying beer at the post exchange 
_r_evoked (R. 151, 152) • · ) 

. - • I 
Sergeant Udvari testified that when accused'came from the post ~x

change to his barracks, obtained and loaded his gun, and left a fevr seconds 

before he fired the shots tr.at killed decedent, accused was not drunk (R. 155). 


Staff Sergeant Don L. Wyman, an eye witness of the shooting, testi 

fied that at that time accused looked sober when he was firing the shots 

(R. 166, 167, 168). 


Sergeant Robert E. Lee testifie~ that on the late afternoon and evening 
of December 10, 1942, he could not say that accused was sober and he could 
not say that accused was drunk, but would say that he did not stagger and did 
not act as if he were drunk, but acted as if he were mad (rt. 170, 171); that 
after the shooting l'lhen accused came out of the ~le "he acted to me like 
he was perfectly sober - as if he had full control of himself, in his mind 
anq everything" (R. 171). 

i'?'ivate 1'irat Class V/illiam E. Petra testified resp8cting accused's 

condition as to sobriety in the mess hall at 5 p.rn., December 1o, 19~2: "He 

was high; I wouldn't say he was drunk. He was under the influence oi' in

toxicating drinks. * * * he looked sobeF to me"; that at the time of the 

shooting "he ran like a calm man" (R. 176). When accused ran into the jungle 

he ran normally as he usually did (:rt. 179). ' 


Sergeant Paul D. Sutton testified that when accused was in the post 

exchange about 6 p.m. December 10, l9L12, he appeared sober, as he usually did. 


5. The oompetent evidence established without doubt or conflict that 

accused did at. the time and place alleged shoot to death with gunfire First 

Sergeant Chester N. Wiley and that death occurred as the iea.ilt of the wounds 

inflicted al.most instantaneously. Accused's sole defense was that he was 

too drunk at the time of the shooting to .entertain the specific intent. To 

establish this defense he testified that from the· excessive· consumption of 

anisette, rum and other alcoholic liquor on the day before and the day of the 

homicide he lost consciousness at acout 3 p.m. December 10, 1942, and did not 

regain it until about 3 a.m. the next day when ·he found himsel.f. in soiitary 

conf'ine.'Ilent in the guardhouse. Corroborative of his own testimony accused 

relied upon the testimony of Second Lieutenant Harold G. Marks, who expressed 

the opinion that in the mess hall at 5 p.m. accused was drunk, with the quali 

fication that he was sufficiently capable of handling his faculties so that he 

was fit to go into combat. In rebuttal the prosecution produced a formidable 

array of 'Witnesses who had observed accused on the afternoon and evening of 
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December 10, 1942. l'hey all testified that in their opinion accused was 
sober at· the time of observation. These witnesses included: Staff Sergeant 
Don L. Wyman, Staff Sergeant Anthony J. Kozak, Sergeant Faul D. Sutton, First 
Lieutenant Carl. w. Byas, Sergeant Louis D. Udvari, Private First Class 
rilliam 1. Petra, Sergeant Robert E. Lee, Sergeant Estevan Soto, Private 
'First Class Jimmie w. Bittle, and Sergeant-Louis Gorombey. The court was 

warranted in finding that accused1 s drwlkenness, if any, was not sufficient 

to affect his mental capacity to entertain the specific ~tent to kill (par. 

126_! MCM) • _ 

The killing was without legal justification, provocation, or excuse. 
At the time of its occurrence accused was not in the proper performance of a 

. legal duty; in fact he was· off duty, and under orders of his first sergeant to 
11go to bed". 

The homicide was committed ~y accused wj.th malice aforethought. He 
manifested an intention to kill. First in the post exchange thirty minutes 
before the homicide, when denied a service of beer, he said to Sergeant 

. Sutton that. he would have two men use a knife on either Sergeant Sutton or 
Priv~te Tarrant if they were ever in the beer garden at Fort I:avis. In the 
order~- room twenty-five minutes before the homicide llhen informed of the 
absence of the company commander- from 'Whom he expected to obtain a revocation 
of Liaitenant hlarks 1 order denying him the right to buy beer at the post ex
change, he said "he was going to get him a. bald-headed son-of-a-bitch that 
night". Next he appeared at the entrance to the post exchange with a da."lgerous 

·weapon, a home-made knife, with a blade six inches in length, which he was 

carrying in a threatening manner, and when that was forcibly taken aWS¥ from 

him by the,ctecedent he ran to his quarters muttering repeatedly "I'm going to 

kill that no good son-of-a-bitch". With deliberation he went to his bunk, 

picked up his rifle, unlocked the piece, pulled the bolt back, took the clip, 

loaded the rifle, rammed the bolt home. "There was no fumbling on that at 

all; that cartridge clip went just as easily as anything". In his planning 


, and executing the homicide he was ang-ry, with a mad from on his face but 
deliberate and calm, l'lith his faculties controlled and normal. He had ample 
time to cool off after conceiving the crime and before its commission. The 
killing -was both deliberate and premeditated. 'Ihere is ample su.pport for the 
findings of guilty of the Charge and Specification. 

46. The charge sheet shows. that accused was c. tte 't.-:lmo "'i' +he h('l:n5.c.! de 

32 years and 7 months of age, He enlisted on Jun~ l'B, 1941, to serve three 

years and had previously served four three-;rear enlistments in the Army com

mencing Jarmary 31, !.929. 


· 7. The court was legally constituted. No eITors injuriously .affecting 
the substantial rights of accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient to 
support the findings and sentence. Confinement in a penitentiary is authorized 
by Article of War 42 for the offense of murder, recognized as an offense of a 

.....· 
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civil nature and ·so punishable by penitentiary confinement for more than one 
year by sections 452-454, Title 18, United States Code and by sections 2401
2404,Title 22, Distl'.ict of Columbia Code. 

Judge Advo c~te 

Judge Advocate 

- i7 
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WAR DEPAR'n!ENT 
(267)Army' Service Forces 

In.the Oi'fice of The Judge Advocate General 
washingtori., n.c. 

SPJGH 
. CM 2;31926 

MAR 9 1943 

U N ·I T 'E D S T A T E S 	 ) THIRD AIR FORCE 


~ .
v. Trial 	by G.C.M• ., convened at 
.,. ) Barksdale Field, Louisiana, 


Private WILLIAM W. LEGGETT ) February 10., 194.3. Dishonorable 

(.3415559.3)., Compaey D., ) discharge and confinement for 

1st Infantry Training ) twenty (20) years. Disciplinary 

Battalion., Camp Wheeler, Ga. ) Barracks. 


. REVIEW by the BOARD OF REVIEW 
HILL., U:ON and SARGENT, Judge Advocates 

-· 
. 	 . 

1. The Board of Review has examined the record c;,f trial in the case 
of 	the soldier named above. 


'-

2. The accused was tried upon the following Charge and Specifica

tion: 


CHARGE: 	 Violation of the .58th Article of War. 

Specification: In that Private William w. Leggett, Company D, 
1st ,Infantry, Training· Battalion., did, at Camp Wheeler, 
Georgia, on or about March 24, 1942, ·desert the seryice 
of the United,States and did remain absent in desertion 
until he was returned to milltary control at Mansfield, 
Louisiana., on or about December 22., 1942. 

The accused pleaded gullty to absence without leave, in violation of the 

61.st A.1:'ticle of War. He was found gullty of the Charge and its Specifi 

cation. He was sentenced to be dishonorably discharged the service, to 

forfeit all pay and allowances due or to become due, and to be confined 
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at hard labor for the term of his natural life. The reviewing authority 
approved only so much of the sentence as provided for dishonorabla dis
charge, total forfeitures, and confinement at hard labor for twenty 
years, designated the United States Disciplinary Barracks, Fort Leaven
worth, IC:>'1S:a.s, as the place of confinement, and forwarded the record 
of tria1 fo:r action under Article of War 5o½. / 

J
3. The evidence shows, in addition to the plea of guilty, to absence 

without leave,- that the accused absented himself from his organization 
and station at Camp Wheeler on Harch 24, 1942 (R. 4; Elc. A). 

Chief Deputy Sheriff Bradford B. Powell, of :'.lansfield, ~sota 
Parish, Louisiana, acting upon an order to pick up accused, arrested 
accused in uniform with sergeant•s chevrons in a pasture about 5 miles 
southeast of Mansfield on December 22, 1942. 'l'he accused was trying 
to sell a cow, which had been mortgaged by his family, to the "F.S.A.", 
and left there when his family moved to a point about 25 miles away. 
The accused stated that he was away on pass, and showed a pass in his 
name from a unit of the California State Guard located in Riverside, 
California, upon which the expiration date was blotted and could not 
be read. '.!.'he accused was turned over to an officer, and returned 
to Bar·ksdale Field, Louisiana, on the same day, December 22, 1942 
(R. 4-7; Ex. B). 

4. The defensP !:t'e~~n"'8d no testimony•. The accused elected to 

remain sileiit. 


,. '!he eviaer~e shows that the accused absented himself from his 
· 	 organ:..1.atjm at \.idffiP Wheeler, Georgia, on March 24, 1942, and rer:1ained 

d.Csen:; unti.:. he was arrested by the civil police near Mansfield, 
Lc:u.isiana, and there returned to military control on December 22, 1942. 
The absance for nine months, his apprehension (thou5h not alleged) at 
a place some 6oo miles distant from his station, his statement that he 
was on pass, and his exhibition of a pass purporting to be issued in 
his name by a unit of the California State Guard, warranted the court 
in inferring, as is shown by its findings, an intent to remain pel' 
manently absent. 

6. The accused is 21 years of age and had 2½ months I service upon 
the date of his offense. 

- 2 
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'.£here is no naximum limit of punishment for desertion co:n:.itted 
in time of war (A.·:;. ,s; Ex. Order No. 904S, Feb. 3, 1S<42). 

?. The court was legally constituted. No errors injuriously 
affecting the Substantial ri~,hts of the accused w•are comdtted during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findings of 1:,ruilty and the sentence. 

Judge Advocate. 

_____..,....._-_'~---·_,.__·_·-~1__, Judge Advocate. 
l 

_______________, Judge Advocate. 

NOTE, 	 Lieut. Col. Elwood w. 5ari:;ent sir;ned the rou£;h copy of 
this review (conta.fned in file), but left for an overseas 
station before the revie,fa.s retyped in final• 

~s;-~ 
Lester s. Hill, Jr., 
Colonel, J.A.G.D., 

Chairman, Board of Revievr No. 1. 

- 3 





WAR DEPARTMENT 

IN THE OFFICE OF THE JUDGE ADVOCATE GENERA1. (271)

WASH INC.TON 21, D. C. 

Board ot Review 

CM 2Jl99tl March 20 1943 

U N I T E D S T A '.l'. E S 

v. 

JACOB M. BERUE, a person 
serving with the Armies of 
the United ~tates in the 
field. 

Trial by G.C.M., convened at 
Casablanca, French Morocco, 
January ll, 1943. Confine
ment for two (2) years. 
federal Reformatory, Chillicothe, 
Ohio. 

HOLDING by the BOARD OF REVIEW 

COPP., HILL .AND ANDRE\\'$, Judge Advocates. 

The record ot trial in the case ot the soldier named above has 
been examined and is. held by the Board ot Review to be legally sutticient 
to support the sentence. 

/ s/..J'...no.rew. J • .. Cc.Ep, ..Jr.·····-···• Judge Advocate. 

/s/ ...Jchn.. 0,arren_Hill ................. , Judge Advocate. 

/s/ ...l''letcher_.il. __ iincirews ........... , Judge Advocate. 

1st Indorsement 
March 21 :._943 . 

War Department", J.A.G.O. To the Connnanding General, 
I Armored Corps, .APO 7,ti, c/p.Postmaster, New York City, New York. 

1. In the case ot Jacob M. Berue, a person serving with the Armies of 
the United States in the field, 

http:l''letcher_.il
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attention is invited to the foregoing holding by the Board of Review 
that the record of trial is legally sufficient to support the sentence , 
which holding is hereby approved. Under the provisions of Article of 
War 50½, and Executive Order No. 9363, dated July 23, 1943, you now have 
authority to order.the execution of the sentence. 

2. A radiogram is being sent advising you of the foregoing help
ing and my approval thereof. Please return the said holding and this 
indorsement and, if you have not already done so, ·forward therewith 
five copies of the published order in this case~ 

/ s/ MYltCN C. CRAMER 

Myron C. Crwner, 
Major General 

Assistant Juage Advocate General, 
In Charge of Military Justice Matters. 

U. I, GOVUNM£NT P'IINTING OFflCI: 16-264f,()-2 
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SPJGK 
CM 2.31998 March ~O l94J 

MEMORANDUM: 

l. Jurisdiction. 

a. The offenses alleged occurred on board ship on the high seas 
(R. 25, JS). The ship was owned by the Government of the United States, 
employed in the public service under the authority of the United States, 
acting by and through the Administrator, War Shippine Administration 
(Ex. 1), and operated by the Matson Navigation Company in the Army 
Transportation ~ervice (R. 8, 18). Orders concerning the trip were 
sent to the master of the ship b;,, the proper official of the Am.y 
Transportation Service (R. 9, 10). The ship carried a cargo including
Army trucks, Navy barges, foodstuff, anmunition and coal (n. 8). The 
only Army personnel on board consisted of a first lieutenant, placed 
there by the Army Transportation Service as Cargo Security Officer 
(R. 9, 20, 22; Ex. 2). His duties related to the supervision of the 
"military supplies and impedimenta" (Ex. 3). The ship moved in a con
voy with other vessels engaged in similar service (R. 11). 

Accused was hired.as a messman or mess steward, Merchant Marine 
(R. 11, 21, 24, 25, .38), under a procurement system whereby the par
ticular labor union involved furnished the necessary help upon the re
quest of the ship's master. Conseq.iently, the crew, including accused, 
were union men (R. 16). Apparently accused was the delegate of his 
union and represented the stewards in bargaining with the master (R. 27, 
JO, 39, 4.3, 44). 

b. In the opinion of the Board of heview accused was sµbject to 
the jurisdiction of the court under article of War 2 (d). /1.n extensive 
memorandum on this general subject appears in C!l 2286'(7, Outwater. As 
shown in that memorandum the constitutionality of the statute has been 
upheld by the Federal courts, and the statute is given a broad inter
pretation in order to afford the fullest protection to the nation. In 
two cases where cited, the Federal courts have interpreted the statute 
to embrace civilian personnel on Army transpcrts (Ex parte Gerlach, 247 
Fed. 616; Ex partte~' ~?l_Fed. 415).~ In neither ~did it appear 
that troops were · inc carriea. In the ralls case the court stated 
(p. 416); 

"Carrying supplies to equip and sustain the army is 
a very important military operation in time of war. 

http:hired.as
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The petitioner by a reasonabl& Jnd natural in
terpretation of the second Article of ,·;ar is a 
person •serving with the armies of the United 
States in the field', and as such is in the same 
.position ~~th reference to trial by court-martial 
as any person belonging to one of the other clas
ses enwnerated in said article. Any other inter
,pretation of the statute under all the facts would 
be unreasonable, illogical, and disastrous 1in 
time of war•. It is unthinkable that Congress did 
not mean to include persons in the United ~tates 
Army Transport Service, engaged in transporting our 
f3rmies and sustaining them with equipment and sup
plies, in the class, in time of war, of those 'per
sons accompanying or serving with the armies of the 
United States in the field 111 • 

c. In the defense's plea to the jurisdiction counsel. argued that 
since-the offenses occurred on the high seas jurisdiction depended up
on the law of admiralty. The argument is unsound. Since accused was 
subject to military jurisdiction the locale of the offenses became im
material. In the Gerlach case the offense ~lso took place on the high 
seas. 

d. The military jurisdiction over accused was sufficient to em
brace-the offenses alleged. His conduct was prejudicial to good order 
and militarJ discipline.' Moreover, as will be shown subsequently, his 
assault upon the master violated a criminal statute of the United 
States and his other conduct contravened Army regulations. The master 
of an Army transport is "in s1.1.preme command of the ship and all per
sons on boo.rd who sign the ship's articles" (par. la, AR 55-325, Nov. 5, 
1942). One of his duties is to "maintain and enforce strict discipline 
at all times" (id., par. 2a (2)). "Oraers and instructions for the 
crew of an Annyvessel wil! be issued by the master" (par. ha, AR S5-3JO, 
De1.:. l, 1942). The chief steward "has charge of the*** mess rooms" 
(par. 2a, AR 55-345, Sept. 1, 19L2), and is responsible for ccmpliance 
by those unaer hi.m with the rules and regulations affecting the ship's 
personnel (par. l, AR 55-365, Aug. 31, 1942). Likewise, "every person 
wi~l observe a respectful daneanor in word and act whenever he addres
ses or is addMssed by his superior" (ld., par. 2a), and "improper, 
profane, or toisterous language or conauct is strictly forbidden" 
(id., par. 2d). The labor unions themselves forbid subordinates on 
merchant vescels to use abusive and profane language when they receive 
an order (R. 28). 
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The court-martial had jurisdiction to try accused for the of
fenses alleged. The fact t!!at accused r;;ay have ooen una.ware of his 
subjection to military law is no defense. In neither the Gerlach 
nor the Falls case did it appear that accused knew that he vras sub
ject to such jurisdiction. It did not lie with accused to select 
the court which should try him for conduct which he must liave real
ized was highly improper. 

2. Place of c onfinene nt. 

The reviewing authority designated the Federal Reformatory, 
Chillicoth, Ohio, as the place of confinement. By Article of War 42 
confinement in a penitentiary is limited in part to conviction for an 
act oranission which is " 

"recognized as an offense ·of a civil nature and 
so punishable by penitentiary confiner.1ent for 
more than one year by some statute of the United 
States, of .;eneral application within the con
tinental United Jtates ***•" 

The Article c.,f War also provides that the entire sentence of' confine
ment may be executed in a penitentiarJ' if any one of several offenses 
involved authorizes such confinenent. 

The article thus requires in the first place that the act be "recog
nized as an l•ffense of a civil nature '*i:* by some statute of the United 
States". Title 46, United States Code, section 781, makes it an offense 
for "any seaman who has been lawfully engaged" to assault any master. 
Section /13 or' the same title reads as follows: 

"In the construction of this chapter, every pe~son 
.having the c anmand of rmy vessel belonging to any 
citizen of the Unlted Statee shall be deemed to be 
the 'master' thereof; and every person (apprentices 
excepted) who shall be employed or engaged to serve 
in any capacity on board the same shall be deemed 
and taken to be a I seains.n 1 ; and the term I vessel.• 
shall be understood to comprehend every description 
of vessel navigating on any sea or channel, lake or 
river, to which the provisions of this chapter may 
be applicable, and the term I owner I shall be tan; n 
and unde:-stood to comprehend all the several ·persons, 
if more than on~, to whom the vessel shall belong." 
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It is clear that a mess steward comes within the term "seaman•t as de
fined above. The definition of "master" might be thought to limit the 
act of vessels belonging to a citizen of the United States and not to 
include a vessel owned by the Government as in the present case. If 
this were true, the word "seaman" might likewise be interpreted as applying 
only to vessels bblonging to a citizen of the United States, for the defin
ition or "seaman" includes the words "on board the same", which would 
naturally refer back to the words "any vessel belonging to any citizen 
of tre United States". No such narrow construction has been imposed 
upon the act of the courts. In United States v. Mc:Ardlc, Fed. Cas. 
No. 15,653, and United States v. Sullivan, 43 Fed:-W~the statute was 
interpreted to include seamen on foreign vessels within United States 
waters. In tbe latter case the court said that the statute 

"does not declare that the word 'seaman', as used 
in the statute, is confined to one employed on a 
vessel belonging to a citizen of the United States; 
but rather, and cnly, that every person employed on 
such a vessel shall be considered a I seaman 11'. 

It is to be noted that the definitions expressed in section 713 apply to 
"this chapter", not ioorely to section 701. Section 688, in the same) 
chapter, perDLts recovery for the death of or personal injury to "any 
seaman" under certain conditions. This section has been held to ex
clude an'officer on a submarine (Dobson v. United States, 27 F. (2d) 807). 
The chapter in question is tlntitled "Merchant Seamen" and obviously was· 
not intended 1.0 include Navy personnel or Navy ships. However, section 688 
does inc~ude seamen on a ship avned by the United States Shipping Board · 
Merchant Fleet Corporation (Kunschman v. United States, 54 F. (2nd) 987) 
and on a ship owned by the United States and operated by the United States 
Shipping Board 1mergency Fleet Corporation (U.S. Shipring Board Emercency 
Fleet Corporation v. O'Shea, 5 F. {2nd) 123). In the 0'Snea case, in 
answer to the contention that the act applied only to m~rchant vessels 
not o'Wl'led by the United States, the court declared, 

"***but we find no warrant in the· 1etter or 
spirit of the act for such a limitation when 
the vessel is operated by others as in this 
case. 11 (p. 124) 

In the instant case the ves~el was owned by the United States and 

operated by the Matson Navigation Company in the Army Tr&nsportation 

Service. Under the foregoing authorities, accused violated Title 46, 

United States Code, section 701. 
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Under Article of War 42 the Federal offense must also be punish
able for more than one year. The offense of assaulting a master under 
section '701 is punishable by imprisonment for not more than two years. 

The Article of War further re4.uires that the Federal statute be 
"of general application within the continental United States". This 
phrase undoubtedly refers to place rather than to person. Fc~Prly 
the statute permitted confinement in a penitentiary if such con!ine
ment were authorized by a statute of the United States or "of the 
State, Territory, or District" in which the offense was committed 
(sec. 1342, R.S., h.W. 97). The evident purpose of the change in 
phraseology was to achieve unifonnity in the law relating to peni
tentiary confinement by avoiding a situation in which the same act 
might result in confinement in a penitentiary ii' committed in one 
state or territory and no such confinement if committed in another. 
Section 701 is 11 of general ~pplication within the continental Unit
ed States", there being no limitation of place in its terms. That 
it also covers offenses colllDlitted on 1:,oard United States ships on 
the high seas does not remove it from the scope of the quoted phrase. 

Even if the words "general application" be regarded as referring 
to persons rather than place, Article of iiar 42 is complied with. To 
be "general" as to persons, a law need not embract< the whole population. 
The word "general" is deprived from "genus" and related to a whole "genus" 
or kind; in other words, to a whole c~or order. Consequently, a- 
law is "general" if it affects a class of persons (18 Words and Phra;,;,es 
222, 240). In the present case the statute includes "any seaman". 

For the foregoing res.sons, the .aonrd of Review is •)f the opinion 
that penitentiary confinement was authorized under Article of War 42. 

/s/ ,tndrew J. Copp, Jr. , Judge A.dvocate • 

. ,/s/ John i;arren Hill Judge Advocate 

/s/ Fletcher R. knurews , Judge Advoca~e 





WAi.:. D:J'Af:11·:~i:'1' (Z79) 
Ar1.'zy' Service Forces 

In the Office of 'l'he Judge .Advocate General 

V,ashini;ton, D. C. 


SPJGN 
Ci~ 2.35528 

UKI'.i.'.GD ci'.1.A'l'.;;..S 

v. 

Priv~te OLLY 1,:. i'.1:U 
(.391562.3.3), ~crvice 
Battery, 362nd Field 
Artillery :cattalion. 

) 96Tii IEFAlfI'EY IJIVLiIOI{ 
\ 
) 

) 'l'rial b;.,- G.c.t:., convened at 
Yakima, haslu.neton, April 28, 

) 1943. Dishonor~i."ole discharge 
J 
\ and confinement for ten (lC) 
) years. Federal Correctional 

Institution, iligleviood, Colorado. 

I 

lIGLLG l;y the BOA:.·~J U:.' fl;VI.0."f 
Cfil.S.3CiI, LIPS:o:.3 and Sl:t;.t..J>:.n, Judge Advocates 

l. T~1;,3 :.-ecord of trial in the case of th<l soldier named above 
has b~en exa.r:,ined by the i,oard of Revien. 

~ ~ 

2. Parar;r-aph 90£ of t!'le :.:anual for Courts-I:iartial provio.es: 

"Subject to such instructions as may oe 
issued fro:n tine to time by the -,;ar Departrr:ent, 
the United States Disciplinar-~ Barracks at Fort 
Leavenwortl1, Kans., or one of its branches, or 
a militaI"J post, ctation, or ca~p, will be desi~
nated as the place oi' confinen:.ent in cases wi·1cre 
a penitentiary is not uesicnate1." 

;,ar Department letter datad. icbruar-.r 26, 1941 (AG 253 (2-6-4l)E), su'o
ject: "Instr1,;.ctions to reviewing authorities regarding the desi:_;nat.ion 
of institutions for military prisoners to be confined in a·Federal penal 
or correctional institution", authorizes confinement in a reformatory 
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onl~' w:ien confinement in a p,mitentiary is ac.:.thorized b~· h:w (c;: 2200'~'.3, 
Unck1:;l) • 

.3. Confin·:,r.1en t in a p:mitentiary is not authorizeci. in this case 
for the reason that no offense oi' w.lich accused was fcund t_uilt:,r is 
reco:nized as an offense of a cbril mture and so punishable by peni
tential:"/ confinement for :t'lore tha.ii one year by any statute of the 
Uniteci States of general application within the continental United 
States or by the lavr of the District of CollUJljia. See Article of 
War 42. 

4. For the reasons stated the Board of Review holrn t.11e record 
of trial lef;ally sufficient to sLtpport the sentence cf dishonorable 
discharge, forfeiture of all pa~, and allowances due or to become due 
and confinement at hard labor for ten years, in a place other than a 
penitentiary, Federal reformatory or correctional institution. 

u~~b./J<+A,CYL/, Judge Advocate. 

Advocate. 

~~'/£!:' , Judge Advocate. 

-2
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JU~ 8 194aWar Department, J.A.G.o., - To the C0'1llnal1ding General, 
96th Infantry Division, Fort Lewis, Washington. 

1. In the. case of Private Olly R. Hew (39156233), Service Battery, 
362nd Field Artiller<J Battalion, attention is invited to the foregoing 
holding by the Board of Review that the record of trial is legally suf
ficient to support only so much of the sentence as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for 10 year-s in a place other than a 
penitentiary, Federal refor.natory or correctional institution, which 
holding is hereby approved. Upon designation of a place of confinement 
other than a penitentiary, Federal reformatory or correctional institu
tion you will have authority to order the execution of the sentence. 

. ~ 

2•. The maximum confinement authorized for the offenses of which 
accused was convicted, other than absence without leave for fourteen 
hours (Chg. II and Spec.), is one year and seven months. Under the 
policy set forth in Viar Department letter dated March 5, 1943, (AG 250.4 
(2-12-43)) from the Adjutant General to all officer~ exercising general. 
court-martial jurisdiction within the continental limit~ of the United 
States, nsubject: Uniformity of sentences adjudged by general court
martia.111, confinement for absence without leave should not ordinarily 
exceed five years. In view of all the circumstances I recor.1mend that the 
sentence to confinement be reduced to five years. 

J. When copies of the published order in this case are forwarqed 
to this o,ffice they should be accompanied by the foregoing holding and 
this indorseinent. For convenience q% reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(CM 235528). 

c::. . ~00,..,.___.___ 

:izyron C. Cramer, 
•1Iajor General, 

U'he Judge Advocate General. 
! 

1 Incl 
Record of trial 

- 3 
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SPJGK 
CM 238542 

5. OCTW4_3 

U N I T E D S T A T E S ) FOURTH SERVICE COMMAND 
) .A.RllY SERVICE FORCES 

v. ~ Trial by G.C.M., oonvened at 
Fi.rat Lieutenant JAMES s. ) Camp McCain, Mississippi, 12 
CHAVES (0~1103563). C~rpa ) July 1943. , Dismissal and oon
ot Eng111.eer1. ) tinement tor two (2) years. 

OPINION of the BOARD OF REVIEW 

LYON. HILL aJJd ANDRE.'WS. Judge Advocates. 


l. The record of trial in the oaae of the officer named above bu 
been examined by the Board .of Review and the Board submits this, its 
opinion. to '.lhe Judge Advocate General. · 

2. Accused waa tried upon the .f'ollowing Charges and Specifications a 

CHAR.GE Ia (Finding of guilty disapproved by reviewing authority). 

Specifioa.tiona · (Finding of guilty diaapproved by reviewing au
thority). 

CHARGE Ila. Violation o.f' the 96th .Article of War. 

Specifioa.tion la In that First Lieutenant James S. Chaves, 
Corps of Engineers. 203rd Engineer Combat Battalion., Ce.mp 
McCain. Mississippi, did, at Camp McCain. Mississippi, on 
or abo,ut May- 17, 1943, attempt to feloniously and against 
the order of nature have carnal connection per oa with 
Private l'.ilton :M. Goldfarb. Headquarters and Service Comp~. 
203rd Engineer Combat Battalion. by placing his halld inside 
of said Private Goldfarb"s trousers and wi thdra.wing there
from his penis. which he, the said Lieutenant Chaves then 
and there endeavored to take into his mouth. 

Specification 2 a (Finding of guilty disapproved by reviewing 
authority). 

He pleaded not guilty to the Charges and SpecificatioDB. Ha was tound 



guilty ot Cbarg~ I and it. Specification, guilty o.f Charge II and Speci

fication 1 thereunder, and guilty of Specification 2, Charge II, exoept 

the word• •and 'repeatedly•. No evidence of previous convictions wu in

troduced•. Be we.a sentenced to dismissal, forfeiture of all pay and allow

ances due ani to beoome due, and oontinement at ha.rd labor .for two years. 

The reviewing authorit)'" disapproved the findings with relation to Charge 

I a.nd ita Specification and Specification 2, Charge II, apprond the aen

tenoe, and .forwarded the record of trial for·action under Article of War 

48. 


3. Evidence& Specification 1, Charge II. 

The sole witness t.or the prosecution was Priva.te Milton M. Goldfarb, 
Headquarter• ani Servi@ Company of accused's battalion. Aoowsed was 
adjute.nt of the 203rd ~neer Combat Battalion (R. 8w). On 18 Me.7 1943, 
about 7 p.m., accused and Goldfarb were in front of battalion headquartere. 
It was still light. .A.cOUI ed summoned Goldfarb and asked him whether he 
wanted to go out on reconnaiesanoe with aocueed · (R.6h,j,l). Since accused 
wu a lieutena.nt •. Goldfarb replied in the af'firn.tin. Aocwsed procured 
a jeep, and Goldfarb met him at a place designated by accused, which wu 
100 yard• trom. the battalion area. The7 drow to a 1pot about four miles 
troa the area, •a little off the road•, - a 1pot indicated bJ' accuaed 
_(R.6i,l). 'While they were litting there in the jeep, Goldfarb wu in the 
'driver•• eeat, and tu 1teering wheel was nine inohea or a foot away from 
hi.I body-. Without aqing a word, accused ata.rted •tooling a.round•. Be 
opened Goldfa.rb's fly, took out Goldfarb'• penis,, and attempted to put 
it 1n his mouth. He ha.cl his lip• •to 1t•, when Gold.fa.rb puahed him a.way. 
Witness did not resist 1ooner becauae he.was •stunned•. Goldfarb did not 
recall whether his penis ru erect. After pushing_ accused away, Goldfarb 
,tarted the oar and the7 drove baok to the area in silence. A "bunch ot the 
boys• were .in the •c1q room•. Goldfarb did not discuss the affa.ir or 
report it to ~ne for aix.weeka (R.6i-6m). 

. For the defense there wu .evidence that at 7 p.m., 18 May 1943, a 
meeting wu held ot the ott!cere ot acouaed'• battalion end other•, but 
the witness ao testify'iug did not know whether accused atteJJded (R. 6a ). 
Holrever, the witneaa testified that atteJJdance bJ' en officer wu compulsory 
unless the oo:mpa.ey- coJllllallder excused him (R.6t). 

Fl.rat Lieute:Dallt Irrlng Iohelbe.ua, 20Srd Engi.neer COlllba.t Battalion, 
testified th&t he roomed with accused and that aocuaed'a •co:cduot tor 
:moral• and decency aro'lmd•. w1tneaa wu good. He also tHtitied that ao
ouaed eometime1 wu aevere in hi• punishment o.f enlisted men (R.6T). 

Captain Robert A. Sarttt, Medical Corps, Chief of the Neuropsychia.trio 
Section, Station Complement, testified that aoouaed ha.d been under his ob• 
1ern.t1on in the hoapital tor 16 days and wa.a not insane. 'Witnesa wu 

- 2 

http:Iohelbe.ua
http:Gold.fa.rb
http:lieutena.nt
http:adjute.nt
http:Priva.te


(285) 

una.ble to say whether or not accused had homosexual tendencies. He 
stated that accused ce.me to the hospital voluntarily (R.6t.u). 

Accused denied the entire affair with Goldfarb and testified that 
he did not even know Goldfarb witil 20 June 1943, although he may h.a.ve 
seen him without knowing who he was (R.6x,6bb). He said that possibly 
Goldfarb had mistaken him for some other officer. and that he (accused) 
had sometimes been mistaken for another officer in the organization 
(R.6y). Accused "understood" that Goldfarb worked in •Battalion Supply•. 
which was not in the same building with accused and with which accused 
did not have dealings (R.6cc). Accused never punished Goldfarb (R.6bb). 

Accus£:d stated tru..t before his arrival at Cai1"p McCain three months 
previously. he had worked for the I.ntellie;ence Department in foreign 
service and had been instrumental in sending a number of men to prison 
(li..6w,y,z). ?inding his present organization poorly organized and low 
in more.le. he r€solved to correct the situation, and as a result of his 
activities and his reports to the battalion commander, n~rous changes 
had occurred within the conur.and. In addition, he furnished information 
aoout a number of men to the battalion S-l (R.Ey,6aa). 

Accused oontenci.ed U:tct the pr~,sent chari:;es were the outgrowth of a 
conspiracy against him (a.ey ). After the preferring of the charges• he 
aske,d a Ir.fcdical officer whethtr there was any conclusi v-e w~ of determining 
insanity. Inl'oriood that there was, he arranged for an appointment with a 
medical corps captain, presumably Captain Savitt (R._6cc ). He tendered 
his resignation as an officer of the A:rnry, believing that an officer under 
such serious charges should resign (?..6dd). 

In rebuttal the prosecution introduced Second Lieutenant George w. 
Conklin, S-2 of the battalion, who testified that accused gave him some 
information which was "not too valuable". Witness knew of olle person 
in the battalion suspected of subversive activities and said that there 
were some such activities in the battalion but that they were not wide
spr'ead (R.6ee). 

Lieutenant Conklin testified also that although both he and acouaed 
wore glasses. he did not recall having been mistaken for accused at aey 
time (R.6ee). , 

4. A8 noted, the reviewing authority disapproved the findings of guilty 
of the Specificatiom other than that relating to Goldfarb. and the Board 
of Review may not consider them unless the evidenoe introduced to prove 
them is competent to prove the Goldfarb Specification. The two Speoifioa
tions disapproved concerned offenses of a like nature allegedly committed 
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within e. day or ao prior to the Goldfarb offense. It 1a a ·general rule 
of criminal law that evidence of other oi'fenaea is not admiuible to 
prove the offenae charged (MoKelvey, Evidence, 4th ed., P• 200J 62 L.R.A. 
194). But such evidenoe is admissible to prove criminal intent, motiv~, 
or guilty knowledge (M.C.M.,1928,p.112), whioh are not in iaaue in the 
present case. In aex oriaea, including aodomy-, evidence ot prior e.ota 
with the same ~ is admissible to show the inclination of the parties 
for one anothe"r1State v. l3e.dders, 141 Kan. 685,42 P. (2nd) 945J Peo. Te 

Swift, 172 Ml.ch. 473,138 N.W. 6621· State v. Reineke, 89 Ohio St. 'm, 
'io'6'"N.E. 52, L.R.A. 1915 .A.,138J State'v.' Y(ung, 140 Oreg.228,15 P. (2nd) 
604J ~ v. Oberg, 187 Wash. 429, 60 P. 2nd}66). By the great weight 
of authority, the exception 1a not extended to em.brace sod~ colllnitted with per• 
sons other than the victim involved in the case on trial (Peo. Te Singh, 
121 Cal. App.107, 8 P.(2nd.)898J Wentz v. State, 150 .A.tl. 278 ·(Mi.)1 
Peo. v. Dean, 253 Mich.434,235 lf.W:""']'11, ~v. Rosenth&l., 289 N. Y. 
482, 46 11:E. (2nd) 895J Peo. v. Hall, 22 N.Y. Supp. (2nd) 634J State 
v. Start, 65 Oreg. 178, nI"""Pac.6Iz', 46 L.R.A. (N.S.) 2661 Sta"te'"i:° 

Mo.Affi'iter, 67 Oreg. 480,136 Pao. 354: State v. Gregorioua, SlUtah 33, 

16 P. (2nd) 8931 29 Mi.oh. law Rev. 473)-:-ri the court observed in People 

v. Dean,~· 

aThat the defendant committed similar offenses with 

other boys has no direct tendency to show tha.t he committed 

that w1th which he is charged, which had no oon.nection with 

them". 

It has been forcibly contended that endence ot other aota ot aodonw 

with different persons should be admitted to show a.ocuaed'a pernrted 

moral nature (See the diaaenting opinioil8 in ·State v. Start, and State Te 


:Moillister, supra). And one court has held the evidenoeadmiuible on. tm 

iaaue of identity of the culprit (Barnett v. State, 104 Ohio St. 298,136 

N.E. 647, 27 A.L.R. 351). 

In CM 196371 (Steenberg), the Board ot Renew followed the :ma.jorit7 

view, holding the evidence ina.dmiuible. But in CM 220765, (Zaok), the 

Aaabta.nt; The Judge Ad.vooa.te General expreued the opinion that such 

evidence is admiuible, although in the particular cue the prior act. 

were committed with the same pe.thio. 


There is muoh to commend the view that the evidence should be held 

oompetent. While the oonni11ion of other offenses by- a normal person 

doea not tend to prove the oollllllission of. the o.f'tenae charged, prior acta 

indicating sex peneraion bear strongly upon the probability- that aocuaed. 

has again given expression to his abnormal tendencies. Despite the force 

of this argument, however, the Board ot Renew is ot the opinion that in 
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view of the serious nature of the offense of sodomy, and the grave con
sequences attendant upon conviction thereof, the majority and more oon
servative rule should be adopted. As a result, we hold that the evidence 
relating to the Specifications which were disapproved by the reviewing 
authority cannot be considered in determining the guilt of accused on the 
Goldfarb Specification. 

5. Gold.farb's testimony is in direct conflict with that of accused. 
The court, which had the opportunity or observing the witnesses, believed 
Goldfarb. In our opinion the. court was justified in doing so. There was 
nothing to indicate any reason why Goldfarb should lie about such a. serious 
matter. The suggestion by accused that Goldfarb may have mistaken him for 
another officer was not followed by any testimony tending to prove such 
mistaken identity, and Goldfarb had no doubt whatsoever about the identity 
of accused•. The failure of accused to ·prove his presence at the officers 1 

meeting held on the night in question is significant. So is his effort 
to resign from the service. In the opinion of the Board of Review the 
evidence proves accused's guilt beyond a reasonable doubt. 

6. War Department records show that accused is 24 years of age. 1i3 
graduated from high school and attended.the New Mexico-Military Institute 
and the Arauna. School of Fine Arts, each for two years. He served as an 
enlisted ma.n from 3 December 1940 until 16 September 1942, when, upon gra
duation from the Engineer Officers' Candidate School, Fort Belvoir, 
Virginia, he was appointed second lieutenant, Army of the United States. 
He was promoted to first lieutenant l February 1943. 

"7. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of aooused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings .of guilty as approved by the reviewing authority, 
to support the sentence·, and to warrant confirmation thereof'. Dismissal 
is authorized under Article of War 96. 

• Judge Advocate. 

- 5· 
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1st Ind. 

War Department. J.A.G.o. . OCT 1943 .:. To the Secretary of War.9 
1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 
First Lieutenant James s. Chaves (0-1103563). Corps of Engineers. 

2. I concur in the opinion of the Board of Review that the reoord 
of trial is legally sufficient to support the findings of guilty a.sap
proved by the reviewing authority and the sentence and to warrant 
confirmation thereof. I recommend that the sentence be confirmed but 
that the period of confinement be reduced to one yearJ that the sentence 
as thus modified be carried into executionJ and that the Eastern Branch, 
United States Disciplinary Barracks. Bee.lone.n. New York, be designated aa 
the place of confinement~ 

3. Consideration has been given·to the recommendation for clemency 
and written argument filed by the assistant defense counsel and attached 
hereto. 

4. Inolosed a.re a draft ot a letter for your sie;nature transmitti.ng_ 
the reoord to the President for his action and a form of Exeoutive aotion·· : . 
designed to carry into effect the recommendation hereinabove made, should 
suoh action meet with approval. 

Myron c. Cramer, 
Major General, 

4 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Inol.2-Drt. of ltr. for 

sig. Seo. of War. 
Incl.3-Form of Ex. action. 
Incl.4-Clemency ltr. 8/6/43. 

(Resigned) 

I 
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Washington, D. c. 

SPJGN 8 Sep 1943 
CM239497 

UNITED STATES 86TH INFANTRY DIVISION . ~ 

v. ) Trial by G.C.M., convened at Camp 

) Howze, Texas, 23 July 1943. Dis
Private RAYMOND R. GOGGAN ) honorable discharge and co~finement 
(38050043), Headquarters ) for four (4) years. Federal 
Company., 343rd Infantry. ) Re.rorma to~, El Reno, Oklahoma. 

HOLDING by the BOARD OF REVIEW 
CRESSON, LIPSCOMB and SLEEPER, Judge ~vocates. 

1. The record of trial in the case 'c,r the•soldier ~bove named has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifica
.tions: 

CHARGE I: Violation of the 61stArticle of.War. 

Specification:. In that Private Raymond R•. Goggan, Headquarters 
Company, ·343rd ;[nfantry, did without proper leave, absent 
himself from his organization at Camp Howze, Texas from 
a~out 0530 June 1, 1943 to about June 10, 1943: 

CHARGE IIz Violation of the 93rd Article of War. 

Speci.f'icationz In that Private Raymond R. Goggan, Headquarters 
Company, 343rd Infantry, did., at Camp Howze., Texas., on or 
about June 1, 1943 feloniously take, steal, and carry away 
One Hundred Fourteen and no/l.OOths dollars ($114.00), lawful 
money of the United States, value about $114.00, the property 
of, Private 1st Class Robert T. Williamson, Headquarters 
Company, 343rd Infantry. 
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He pleaded guilty to Charge I and its Sp!cification, and not guilty to 
Charge II and its Specification. He was found guilty of both Charges 
and Specifications. Evidence of one previous conviction by SUJTlllary 
court-martial for absence without leave in violation of Article of War 
61 was introduced. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor at such place as the reviewing authority may 
direct for four years. The revi"l'wing authority approved the sentence 
designated the Federal P..eformatory, El Reno, Oklahoma, as the place of 
confinement and forwarded the record for action under Article of War 5~. 

3. As the trial was invalid by reason of the participation therein, 
as a member of the court, of First Lieutenant Frederick c. VTing, an officer 
not detailAd thereon, the evidence is not discussed. The record discloses 
that: 

(1) On 8 1/ay 1943 by paragraph 1, Special Orders 115, 
Headquarters 86th infantry Division, a general court martial 
was appointed, of which, on 23 July 1943, by paz::agraph 4, 
Special Orders 185, Lieutenant Wing was detailed as a member. 

(2) On 9 July 1943, this case was referred to the above court 
for trial. 

(3) On. 18 July 1943, by paragraph 4, Special Orders 180, 
another general court martial was appointed - on which Lieu
tenant Wing was never detailed as a member - to which were 
transferred "all unarraigned cases pending before a pre
viously appointed G.C.M. 11 

(4) ,This case was tried by such subsequently appointed court
martial, and not by the previously appointed one, to which 
Lieutenant Wing had been detailed. Nevertheless, Lieutenant 
Wing sat, throughout the proceedings, as a member of such 
subsequently appointed court, to which he had never been 
detailed. 

"An officer sat as a rnember of the court who was not detailed 
thereon. The proceedings were invalidated thereby. C.M. 131672 (1919). 11 • 

(Par. 365 (1), page 170, Dig. Ops. J.A.G., 1912-1940). 

In the light of the cited authority, it appears that Lieutenant 
Wing's unauthorized participation in the trial, as a member of the court, 
invalidated the proceedipgs, rendering the findings and sentence a nullity. 

- 2 
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4. The accused is ~6 years of age. He was inducted 19 November 
1940 at Houston, Texas. His record shows no prior service. 

5. For the reasons stated, the Board of Review holds-the record 
of trial legally insufficient to support the findings of guilty and the 
sentence. 

(Signed) Chas, C. Cresson , Judge Advocate; 

(Signed) Abner E, Lipscomb , Judge Advocate.' 

(Signed) ·Benjamin R, SleeM,r , Judge Advocate. 

- 3 
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1st Ind. 

War Depar-tment, J.A.G.O. 8 Sep 1943 - To the Cormnanding General, 
86th Infantry Division, Camp Home, Texas •. 

1. In the case of Private Raymond R. Goggan (38050043), Headquarters 
Canpany, 343rd Infantry, I con~ur in the foregoing holding by the Board 
of Review and for the reasons therein stated, recol'llI'lend that the findings 
and sentence be vacated. · 

2. When.copies of the published order in this case are forwarded 
to this office they should be acco~panied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as follows: 

(CM 239497). 

(Sir,ned) Thomas H. Green 

T. H. Green, 
Brigadier General, U.S. Anny, 

Assistant Judge Advocate General. 
In Charge of Military Justice; 

I 	 Incl. 
Record of trial. 



Wlill DEPAHT:._ENT 
., Army Service Forces 

In tk.)Office of The Judge Advocate General 
Washington, D. C. 

SPJGN 

c1,; 239555 1 6 SEP 1943 


4Tii AIR FOTICE 
UNITED STATES ) 

) Trial· by G. C. 1J., convened at 
v. ) ~.tarch Field, California, 3 

) August 1943. Dishonorable 
Private HENRY YOUNG ) discharge and confinement for 
(31+481458'), 188'7tl_1 Engineer ) twenty (20) years. Penitentiary. 
Aviation Battalion. } 

HOIDING by the BOARD OF .HEVIEU 

CRESSON, LIPSCOMB am. SLEEPER, Judge Advocates •
.. 

1. The record of trial in the case of the soldier named above 

has been examined by tre Board of. Review. 


- 2~ ". The onzy question requiring consideration is the propriety 

of the desi'gnation o! ·a· penitentiary as the place of confinement. 


, I. , , • • ' • , 

J. Confinement in a penitentiary, Federal reformatory or coITec
tional_~nstitution is. not.authorized under letter dated Febru.i.ry 26, 
1941 (AG 25.3 '(2-6-4l)E), from The Adjutant General to al.l commanding 
generals, subject: qrnstructio~·to revie"Wing authorities regarding 
the designation of institutions for military prisoners to be confined 
in a Federal penal or correational institutionn, except in a ca.se · 
Ym.ere confinement in a penitentiary.is authorized by law (CM 220093, 
Unckel). Confinement in a penitentiary is not authorized under 
Article of War !+'). for willful disobedience of the lawful ·comnumd of 
a superior offic6r or for unlawful and riotous assembly with others, 
disturbing the peace of the garrison, the offenses of which accused 
was found guilty.' 

' 
· 4. · For the reasons 'stated the Board of Review holds the record 

of trial -legQJ.ly-sufficient to S\1Pport only so much of the sentence 
a.s involves dishonorable discharge, forfeiture of all pay .md allow
ances due or to become due ~ confinement at ha.rd labor for twenty 

· ye..rs in a place other than a penitentiary, Federal reformatory or 
· correctional. institution; · · · 

Judge Advocate .. 
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1st Ind. 

18 SEP 1943 
·i'Iar Department, J.A.G.o., - To the. Comm;mding Gen
eral, Fourth Air Force, San Francisco, California. 

l. In the case of Private Henry Young (34481458),. 1887th Engineer 
AV'iation Batti:llion, I concur in the foregoing hole.inc by the Board of 
Review and for the reasons therein stated reco,mnend that only so much 
of the sentence be approved as involves dishonorable discharge, for- _ 
fei ture of all pay and allowances due or to become due and confine
ment at hard labor for tvrenty years in a place other than a peni
tentiary,_ Federal reformatory or correctional institution. Upon 
compliance vd.th the i'oree;oing recommendation you will have ·authority 
to order the execution of the sentence. 

· 2. \lhen copi~s of the published order in this case are forward

ed to this office they should be accompanied by the foregoing holding 

and this indorsement. 'lor convenience of' reference and to facilitate 

attacbitig copies of the published order to the record in this case,. 

please. place the file number of tpe record in brackets at the end of 

the published order, as follows: 


(Ci,t 239555). ~ ......__...,q___
Q. 

l.;;yron c. Cr~er, 
Lajcir General, 

'l'he Jud~e Advocate D-encral. 

Incl. 

i.tecord of trial. 
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In the Off:l.ce of The JucJ~e Advocate General 

Washineton, D.C. (295) 

l O MAR 1944 

SPJGH 
CI-}240646 

,UNITED STATES ) FOURTH SffiVICE CCliliAND 
) AfU,r'f SERVICE FCRCES 

v. ) 

Private 1,rrLLIE P., CAMPBELL 
(34204636), Company D., 
6llth.Quartermaster Bat
talion. · 

) 
) 
) 
) 
) 

Trial by o.c.M., convened at 
Ca.mp Blanding, Florida, 2-6 
August 1943• To be shot to 
death with musketry. 

OPINION of the BOARD CF REVIEW' 
DRIVER., 0 1CONNCR and LOI'l'IBHOS,Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused Willie P. Campbell was tried upon the follo-,,ing Charges 
• and Specifications: 

CHARGE Is Violation of the 66th Article of war. 

Specification 1 (As amended)t In that Private, then Sergeant, 
Willie P. Campbell, Private First Class John s. Mirns, Techni
cian Grade V Jc1Jnes H. Hall., Private· Joseph Woodford, Private 
First Class Andrew Johnson, Private Abrahan Lewis, Technician 
Grade V Esthmus T• Hutchines, Priv&te James w. Bigbee, 
Private James .H• Baity, Technician Grade V James H• Rogers, 
Private First Class Robert E. Buchanan., Technician Gr~de V 
Irvin L. Pankey., and Private Henry Rollins., all of Company D, 
611th Quartermaster Battalion., did, at Car.tp Blandine., Florida., 
on or about 24 June 1943, voluntarily join in a mutiny which 
had begun at Cc1lnp Blanding., Florida, against the lawful mili 
tary authority of the Uilitary Police, and did, with the 
intent to usurp, subvert, and override., for the time being, 
said lawful military authority, in concert with sundry other 
members of said 611th Quartermaster Battalion, assemble in 
the vicinity of Service Club Number Four, take up arms and 
refuse to disperse. 

Specification 2 i In that Private, then Sere;eant, Willie P. 
Campbell, Company D, 611th iU8rtermaster Battalion, did, at 
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Camp Bl~ding, Florida, on or about 24 June 1943, cause 
a mutiny in Camp Blandine, Florida, by unlawi'ully assum
ing control over about !ifteen (1.5) soldiers of Company 
D, 611th Quartermaster Battalion, and in the execution o! 
such control causing sai.d soldiers conce~tedly to dis- · 
regard and defy the lawi'ul orders of the Military Police, 
ldth the intent to usurp, subvert, and override, !or the 
ti?lle being, law!'ul .military authority. 

CHARGE II1 Violation of the 93rd Article of war. . ' 

Specification: In that Private, then Sergeant, Willie .P• .. 
Campbell, Private First Class Johns. Mims, Technicianprade 
V James H. Hall, Private Joseph Vtood!'ord, Private First Class 
,Andrew Johnson, Private Abraham Lewis, Technician Grad~ V 
Est1'.mus T• Hutchings, Private James w. Bigbee, Private James 
H. Baity, Technician Grace V James H. Rogers, Private First 
.CJ.ass Robert E. Buchamm, Technician Grade V Irvin L. Pankey, 

. and Priirate Henry Rollins, all of Company D, 611th Quarter-: 
.master Battalion, did, e.t Camp Bla.nding, Florida, on or about 
24 June 1.943, with intent to commit a felony, viz, murder, 
comm.it an assault upon Starr Sergeant George w. Simms,. Cor
poral ~ed Jones, Private toucies McKenzie, Private Clifford· 
Miller, Private Sol Cabell, private Bobbie Scott, Private 
Robert Loveless, Private J. C. Johnson, and PriTate Josua 

· Magwood, all Jlilitary Police, and Second Lieuliene.nt Charles.. :a. 
Jones, Company D, SS9th Quarterm9.ster Service Battalion, ) 
Corporal Robert ATery, SS9th ~uarl;errr.aster Service Battalion, 
Corporal RO'J L. Barksdale, Company C, 5S9th ~rtermaster 1 

Service Battalion, Private Cleophus Cox, Company- c, 559th 
Quartermaster Service Battaliqn, Private Robert Lewis Flemmint:, · · 
Compe.ny c, 559th Quartermaster Seni.ce Battalion, pr1vate Isaac 
Frinks, Company c, 559th Quartermaster Service Battalion, · 
Private Ernest t. Dukes, 548th ~neers, Conipa.xv L, private 
James A. White, Compaey c, 559th Quartermaster Service Bat.. 
talion, Edwi~a Br01Jn, 1345 West 19th Street, Jacksonvill9t · . 
Florida, Celestine Howard, 1024 West Union Street,' JacksonVil.1', 

·Florida, 	Nellie Reid, 838 Venus Street, Jacksonville,·Florida, 
by willfully and feloniousi,, shooting at said persons with 
rifles• 

. (Charges III and IV and the Specif'ieations thereunder involn ~ 
. accused John s. Mi.ms). . . ·. · · · .·•· · ( 

• • • ' •, 	 ' ·• I • • • ' ·, ' - ,' • ·.' 

Accused Campbell pleaded not guilty- to and was :f'ou.nd guilty' of all Uharges 
and Specifications., He was sentenced-to be shot to death with musketr,y. 
The reviewing authority. approved the sentence and !orwarded the record ot 
trial tor action under Article of War 48. ' · 
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The Board of Review ha.s held the record of trial legally 

sufficient as to the following accused narr~d in Specification 1, Charce 


and the Specification, Charge II, and tried jointly with accused 

Campbell: Technkian Fifth Grade James H. Hall (33223300), Private 

Joseph }:. 'W'oodi'ord (13113741), Private First Class Andrew Johnson 

(l310S770), Technician Fifth Crade Esthmus T. Hutchines (33320608), and 

Private James ii. Bigbee (39273278), each sentenced to dish0nora'ble dis

chRrge., total forfeitures and confinement for twenty ~·ea.rs. As to 

Private Abraham Lewis (34204646), who was found guilty of Specification 
1, Charge II, with exceptions., and of Charge II, and was sentenced to 
dishonorable discharge, total forfeitures a.nd confinemen:t for ten years, 
the Board of Review has held the record of trial leeally insufflcient to 
support the fj ndings of euilty and the sentence. The record of trial 
has also been examined in the Office of The Judge Advocate General and 
found lei::;ally sufflcient as to accused ?rlvate First Class John s. :Uims, 
who was sentenced to be confined at .hard labor for six months and to 
forfeit sixteen dollars of his 'pay per month' for a like period. This 
opinion pertains solely to accused CrunpbelJ, hereinafter for conven
ience designated as the accused. 

3. The evidence for the prosecution in pertinent part is as follows: 

On the night of 24 June 1943 a company of the 559th ~uarter
master Battalion (colored) gave a dance in Service Club Number 4, Camp 
Blanding, Florida. The club is about sixty feet south of Jeanerette 
Street which is 21 feet wide and runs generally east and west. Theater 
No. 4 is located about 120 feet west of the service club. The block 
opposite the club on the northerly side of Jeanerette Street contains 
barracks .-and other buildings for the accoounodation of two companies but 
on 24 June the company which had been quartered in the westerly half of 
the block had moved out and all the buildings were vacant. The easterly 
half of the block was then occupied by Compe.ny D, 611th Quartermaster 
Battalion (also colored), the organization of accused, hereinafter re
f.erred to ~s Company D. This compa~r was quartered in two rows of 

· barracks buildings in the northeasterly corner of the block, nwubered 
T 12406 to 12418, inclusive, and the orderly room was in the most 
northerly of these buildings (T 12406) about 470 feet north of Jeanerette 
Street. The mess hall and day room were south of the barracks and still 
farther south were four bakine tents set up in a row parallel to and 

aa,roximately 80 feet north of Jeanerette Street. Eieht colored mill 

ta~, policemen in charge of Sergeant George Simms had been detailed to 

patrol the area around the service ·club and keep out all the ,r.en not 
authorized to attend-the dance. The military policemen wo::.·e helmets and 
ivhite legeins (R. 10, 97-100, 241; Ex. A, .Ex. I). 
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At about 8:00 p.m. a cons:.derable nwnber of Com_pany D men con
gregated on Jeanerette Street 01)~)osite the service club and the military 
police had some difficulty clearing t~e street. The rnan did not move · 
back into thelr o:1.rea until they had be0n told to do so several times by 
Sergeant Sirr.ms. A military policeman struck at one man., who had adopted 
a defiant attit.ude, missed him and struck another. The first sergeant 
of D Compa~r, Daniel J. Foreman, wlw saw the i.ncident., protested to 
Sergeant Simms. 'l'he r.tilitary police nnd some of the members of Company 
D then ent;aged in a heated and aiJparently r&t.her protracted argument as 
to whether or not the latter had the rit:;hL to stand upon the shoulder ot 
the road. i'tben the str:ikine of one of trie men by a military policeman 
was re:)orted to Second Ll.eutenant Edward Touber of Company D he talked 
with the n1uin ar.d then ordered his men to "break it up" and leave the 
area immediately adjacent to Jeanerette Street. Sergeant Foreman and 
Lieutenant Touber left Jeanerette Street at about 10:0$ to 10:10 and 
went i,n search of the company commander to report the difficulty to him. 
After visitine the orderly roOJn they went. to tlie compan;y commander•s 
quarters but he was not in and they ta1ked for a 11few minutes" with a 
lieutenant. At that tinie, while Sergeant Si1ru11s and three other military 
policemen were standine upon t11e frot1t porch of the service club, they 
were fired upon by a number of persons from the vicinity of the bakery 
tents across the street in the area of Company D. A number of men of the 
company s1)onsorln3 the dance., toi.;et)1er with their invited guests in

. cludlne ci.vnian wum.en, were in the service club. The firing was in 
considerable volume, there were two or three bursts, and numerous bullets 
struck and entered the buildine. (The next day two .30 caliber bullets 
were extracted from the interior woodwork). The rrdlitary police in the 

yicinity of the club returned the f;.re with the .22 caliber e;uns which 

they carried. A bullet wounded Sergeant Simms in the foot. Second · 

Lieutenant Charles B.. Jones, six. enlisted men and three civilian women, 
all in or about the service club e.t the time, also suffered gunshot 
wounds. None of the vround:, proved to be fatal. All of the persons named 
in the Specification, Char::;e II, as the vlctims of the assault therein 
alleged, either wer!=l m~inbers of ~he military police detail of Sergeant 
Simms or were wounded b~r eunfire (R. 11, 14, 35, 40., 66, 71-72, 89-?0,
2321 253, 259; ;::xs. F, J, Kand I). 

Company L haC: seventy-four .30 caliber rifle~ which had been 
issued "so many" to each platoon but had not been issued or charged to 
individual soldiers. The rlfles were kept in racks in the barracks and 
ordinarily the -racks were locked exce.,,t when the rifl':ls were in use. 
However, the supply serge,gnt in !:!B.ktne a property check., hrd eathered 
up all the locks and taken them to the su11ply room at about noon on 24 
JW1e and from then unti.1 after the firing th'9 racks remained unlocked. A 
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check made at ll:00 p.m. showed that eleven rifie1 were miseing from the 
racks. Subsequently these rifles were found in various places in the 
company area and some of them were loaded ld.th live ammunition. ()le 
rifle was found behind· the baking tents, another under a barracks building 
and another hidden between the mattress and springs of Private Bigbee•s 
bed. At about 12130 a.m. on 25 June, a team of ordnance·experts examined 
allot the rifles issued to Company D and round that fourteen of them had 
been fired within the past tour or five hours. A silliler check wu made ot 
all rifles belonging to _or •in the hands o.t• the units adjacent to the are& 
of Company D and none was found to have been tired (R. 40?2-53, 55, 74, 
11, 19, 84-85, 94, 101-102, 105, 109, 120-121, 129, 136-137, 142). 

After the firing on the night of 24 June and the following drj 
about 40 rouoos of live .30 caliber rii'le ammunition and several car
tridge cases were found in the area of Company D. Most or this .ammunition 
was under or back of the barracks buildings and was concealed by a light 
covering of sand. On 18 June 1943 accused and other members of his compaey 
had gone through a course of firing on.a special range known as the nNazi 
Village" and 20 or 25 rounds of •.30 caliber ammunition were issued to each 
man. It was a r~pid fire course, the men alternately advanced and dropped 
down and fired at will and no check was made to ascerta.in whether the men 
had turned; in all tmexpended a11m1unition issued to them (R. 65, 68-70, 74-76., 
109). 

At a.bout 10:00 p.1r.. en the night of 24 June accused, then a 1.er
geant, and "quite a few' other men., were coming from the theater, along 
Jeanerette Street in !ront of the service club. Accueed approabhed 
Private Clifford R• Miller., a military policeman., who was patrolling 
Jeanerette Street opposite the service club, and engaged him in conversation. 
Miller said nI think one of the boys slapped one o! your boys" and accused 
"cursed" and remarked "These damned M.p.•s don't have aey business slapping 
these boys., I will see about that•. About thirty men were standing around 
in a group on the grass. When accused "started cursing" Miller •told 
them all to clear the road". Accused left 11w1th a bunch ot men" and went 
toward "his outfit11 • The area of Company D was •right across the street• 
from the place l'lhere Miller and accused conTereed. Accused and the men "Who 
followed him went 11up .through the dark" into their compaey- area. , (there 
were street lights on Jeanerette Street and lights in the service club). 
A.ccused was then wearing a khaki unif'onn. Sergeant !,!ack Davis., Jr., 'Who 
had seen the men arguing with the milit827 police had not seen accused 
"there at that time". When asked on direct examination whether he heard the 
voice or accused he answered •Yes., sir, I heard it". He had known accused 
since "he came in our compan;y" and thought. he knew .accused well enough to 
recognize his voice. When asked what accused said Davia replied "He said 
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/ 1 •tet•· , get the g,mst•. Davia stated that when accused made that re
mark accused had a mtllber of men around him and was standing about S !'eet . 
trom Jeanerette Street in the company area opposit • the service club. The 
group ot mn na broken up by Lieutenant Touber but Davia ret\lrned to his 
barracks and did net know where accused or the ether men went. On cross
examination DaTia stated that he •could not definitely recognize"· the 

. TQice or accused. · Under examina·tion by the court he testified that at 
the ti:uie he heard the T.oice hens convinced ·that. it was the voice of ac
cu.11ed. On redirect. examination a,f'ter the prosecution had called to his 
att~tion a statement which he had made before .a board o! officers ap- . 
pointed to inveatigate the shooting Davis teatilied that shortly before 
the shooting he had overheard a conversation near the orderly room between 
Sergeant Dobson and a,ccused in 'Which the latter had eaid "We have taken 
this stuff lang enough• and had mentioned a previous incident in which me 
ot ·the members or Compaey D had been shot and ld.lled. On recross examina
tion Davie et.,-ted he did not see Dobson and the accused but he. was 
"poaitiTe• that they were the tlfO inen who had eJ'€aged in the conversation 
llhich he had heard. On further questio_ning he stated that he recognized 
the voice of Sergeant.rDobsm;i and the voice of' accused, he did not think he 
could be mistaken but' ·"wouldn't say positively"• When under examination by 
the court he was asked whether the voice he had heard outside of the 
orderly room was the same voice he had heard say, earlier, "Let's go get 
the guns" Davis answered in the affirmative {R. 13, 16, 29-30, 3~, lS7-l61, 
163-166, 169). 

A.bout S minutes before the first shots were fired, Private Miller, 
· while standing on the corner or Jeanerette Street and the street that 

"makes a 'U' around the serrtce club•., to keep soldiers from "coming dOffll 
'between the * * * club and theater•, heard somebody "hollering out• be
hind a tent in Compacy-D area "Now, you mother-fucker& come over here now" 
and at the same time heard a noise •wiu.ch sounded like putting a car
tridge in the barrel of a r:i!'len. Miller "recognized" the voice as that 
of 'the accused. Sergeant Simms stated that he heard substantially the 
same ·obscene remark but that he could not identify the voice (R. 12-13, 31, 
38). · 

Before the firing_started Private Claude D. Grice, Company D, 
saw accused in the •lower area11 or the compan;y "next to the service club". 
Accused had a rille and was wearing fatigue clothes and a steel helmet. 
Accused asked Grice to hold hi-s gun _as he (accused) "wanted to go to the 
orderly room to tell them at the service club to tell the women to move 
out * * *"• Accused then 'said that: he would take the gun and "do it 
hilllself". Sergeant Willie M. Hov.~r, who was charge of quarters and ser
geant of the guard, was in the orc!.erly room when Lieutenant T ouber and 
Sergeant Foreman "came from down to the road", stayed about ten minutes 
a.rid left. A.fter they had gone accused came up dressed in fatigue clothes 
called Hover out of the orperly room and asked him to call up the service' 
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club as "it looked like there was going to be trouble over there" and 

"have Miss Childes to have the ladies outn. Hover said no.K.n but 

Staff Sergeant ThOlllaB Jl. Dobson., 81Uppl.y sergeant of Company D, who had 

been present during the conversation., said that there was not going to 

be any trouble because nwe are going to sqush itn and Hover went back 

into the orderly room. Accused then went "down in the area" about 

fifteen feet from the orderly room 1¥here a· number of men were standing 

and began talking to them. Dobson called him aside, asked him 11l'lhat 

was goine to take place" and accuseq replied that they were •going to get 


,the M.p. tan that nieht. Accused also llB.de a statement to the effect that 
they were tired of taking "this stuff" from the military police and that 
one of the "boysn had .already been killed by them. Dobson told accused 
to "forget it"., ·called to the men to ttbreak it_upn and they dispersed. 

:. Dobson did not s-ee anyone with a rine. Accused left the orderly room 
about 5 ~.inutes according to the testimony of Dobson and 10 or 15 minutes 
according to the testimony of Hover before the firing started (R. 109-111., 
115-116., 164., l7J-l7S, 297-298). 

Staff Sergeant Yfilliam A. Hampton, Company D., atten_Jed the first 

show at the theater a short distance southwest or the senice club- on the 

night ·of 24 June,· and on his .way back to the barracks noticed that there 

was a group of soldiers in the company area directly across Jeanerette 

Street from the service club engaged in an argument with the military ' 

police. Accused was in this group and was wearing "fatigues" and a 

fatigue hat. Later Hampton went to the barracks and then to the 

0 

latrine. 
Just before the firine started and as he was washing clothes in the latrine., 

_accused came in., turned on a taucet and proceeded to wash something which 

he held in the palms or his hands. Sergeant Hampton did not see 'flhat it 

was but· it made a clicking, metallic sound •or shells". Because or his 

knowledge of "the sound or ammunition" Hampton was sure·~that accused had 

live ammunitio~ m his hands (R. 282-28S., 288). 

Arter the last show at the theater and about two or·threc 
minutes before the tiring started., Sta!'f Sergeant Elliott Wl.lliams, 
Company D, saw accused in the vicinity or th~ guard tent., which stood back 
27 feet from Jeanerette Street and near the easterly end of the row of 
baking tents. Accused called to Williams., inquired who he was and Williams 
walked up to accused and asked what was going on • .A.ccused replied ttNoth
ine". H~ was dressed 1n nratigues"., had either a helmet or helmet liner 
on his head and did not have anything 1n his hands ~R. 221-222, 224-22S). 

On the night of 24 .June as Private James J. Henry., Jr. or · 
Company D was on his way. to ,the latrine he passed within two or three feet 
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of accused who was standing between two barracks huildincs dressed in 
· ~rat!gue clothes lflth a rl.f] e iri his hancls a.nd facing toward Jeanerette 

Street. Acc\tsed hAd soruethlng elee in hJ.s hands which l\ade a clicking 
soum. Henry asked accused v.hat hens doing but he did not answer. 
Heney went on to the latrine and just as he reached the door the first 
shot was ,. fired. en. 208-210). ' · 

.~rbate DaTe· Roberson, Jr., o! Company D, who lfas 1n bed 1n hi1 
barracks liben the !iring started, Cl"awled um.erneath the bed ~d when it 

- was OYer accueed came b;r the barracks and" asked "Are aey rU'les 1n here?• 
The lights were oft and it was dark but Roberson knew the voice and 
recognized it as that or the accused. Sergeant Ben Thomas, also of Com
paiv D1 1'8.S _on his way from his barracks to the· service club when the 
tiring Col111118nced an~ lflJound up" in the guard tent.. He saw two or three 
tracer bullets "go across the road• toward the service club. (Th• members 
or Company D had used tracer amm.unition on the "Nazi Villagen course)• 
When the .firing ceased Sergeant ThOIIIB.s ran back, to his barracks and upon 
looking out or a rear, ldndc:m saw accused walking r~pidly around the. day 
ro011 tonrd the barracks. Accused was dressed in -fatigue clothes, was 


\ wearing a helmet and had a rifle in his hands• The lights were ott during 

the tiring but ~ad been turned on again CR• 213-2141 2181 227-232) • . 


' PriTate Clarence·uerrill saw Technician F:!.tth Grade Hall, PriTate 
, Woodford and PrlTate First Clasa· Johnson back ot a barrack• before the 

1hooting and each or thea bad a ritle 1n his hands. llhen he was asked 
· 	how much tima passed a.t'ter he saw the aen carr,ying ritles until the tir


ing started, PriTate Merrill &nP81'ed •I don•t know the tills, I nsri•t · 

paJing no attention•. He .was then requested to "estillate it• and stated 


. that it ns. about tnnt;r or twenty-five minutes '(R. 236-237). 

• Severa~l witnesses tor the prosecution were interrogated on croaa
exa.minationas to their animus against the accused.· PriTate Killer ad
mitted that accused had started •going with• a girl he had been •going 
with" but 1n answer to the question whether they ever had aey difticult1 
OYer thie girl stated "No, sir, we haTI had a tew words but that didn't 
amo~_to aqthing1 it.was all on a fri19ndl.y basis. *if'"*"• ·sergeant 
Hampton denied 1ihat he had anTcf1t.ticult7 with accused but adllitted that 
ror ab,:,ut 2 months he had mred accused a debt ot $Sl which he had riot re
paid. Private Henrr testified that he }lad had •a lot of" trouble" with . 
accused. Accused had reported Heney on occasions when.the latter had · 
baen· absent trom formation, H•n9!7 had 'been Sbroken" trom priTate tirl't class 
an~ thought that .accused irobabl;r was responsible tor, his dpotion, ·and . · 
Hem-y had brought snakes and small anillals from the woods and kept thea in 
his barracks, a practice to· which accused objected. Henri admitted that he 
did not like accused but stated in effect that this dislike had not attected 
his testiilOI\T and that he ns 11telling the truth• ~-.34, 2U-212 
289-290) • . . · . . 	 1 
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4. For,the defense accused testified that at 7:JO or 7:45 P,•m• on 
24 June1 after reporting to the orderly room concerning his Government 
insurance, he went over toward the service club. The girls had come in 
from·Jacksonville and two sisters of his girl were there. He asked 
them if she had come and they said nno". He then went to the "movie", 
stayed until after the second show was. over., and came out of the east 
exit of ,the theater past the service club to Jeanerette Street where.he 
met a private and a sergeant of the "llPsn. He pattecl the private on 
the back and said "What you say., pal"., and the latter replied "We are 
havin~ some trouble out of your boys"• Accused asked lfhat the trouble · 
was and.the private answered ~Je asked them to get back across the ditch 
and they didn't and one of the boys hit onen. The sergeant then came 
up and said nKeep moving"• Accused crossed "the ditch" and "Corporal 
Baker" came up arid tried to tell him about it. Accused walked up to 
where Lieutenant.Touber and Sergeant Foreman were discussing the matter 
with a group of men·but just a~ he ca.me up to them they said "Break it 
up and you boys go to you:r tents"1 and Lieutenant Touber and Sergeant 
Foreman went off toward the orderly room. Accused walked up "the ditchn 
by the guard tent., around by the kitchen and on up through the area to the
orderly room. It was_ cloudy and very da.rk and on his way there he could 
not see ffthose boysn but could hear a bunch of men to the left of him 
talking. He reported to sergeant Hover that he thought there was going 
t9 be some trouble at the service club and that "If I ?:as you I would 
call and tell Miss Childes to get the girls out". Sergeant Dobson 
stepped to the door am said "Sergeant Campbell, you talk too much". Ac
cused then went to his barracks and, about the time he e.rrived the firing 
started. :a:e went to his bed., took down his helmet and liner rmich were 

~ 	 . 

together in the top rack over the bed1 put; them on., got down brhis cot 
and stayed thereauntil after the first volley of shots had been dis
charged when he "changed clothes" and fell in for formation. - By the tlllle 
he reached the door there was another volley or shots, the lights were 
.turned out again1 the company connnander c~e through and said to put the 
lights on., "we all" put the lights on., there was another volley of shots 
and 8 we all" ~ut the lights out again. Accused was wearing "fatigues8 

~at that time {R. -JJJ-315). 

In his testimony accused specifically derd.ed that he had.made 

any of the provocative or incrlminating statements attributed to him by 

the witnesses for the prosecution. He testified that he had not seen 


, 	 Grice until "we were hunting rifles":, he did not. have a rifle at any 
time during the shooting., .he had no ammunition in his· possession that 
eve1-ing and there were no rifles 1n his barracks. He had been present 
during the firing at the nNazi Village" but had fired all of the 'ammunition 
issued to him am had not brought any of it back from the range. He and 
Sergeant Davis had been friends but after.the latter~s return from bake17 
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school they had quarreled about a clothing stamp and in the course or 

the altercation Davis had said to accu:sed •r ll'i.11 get eTen ll'ith you•. 

Acc~ed was not on f'riendly terms nth Private Henry whoa he·had re

ported for being absent from formation and.caueed to be "busted•. Also 

Henry would go into the woocs, catch snakes and bring thel!l into the 

barracks. Accused ns afraid of snakes but could not make Henry gJt rid 

of them. Accused also had had trouble ll'i.th Private Clarence Me'rr:ill oTar 

a girl in JacksonYille -who had •passed hill up• for accused. (Yerrill 

testified to the effect that at about the tiae of' the tiring he heard a 


~ voice 1'hich sounded like the voice of accused say •Don't. waste your 
bullets•. The law member ruled that the testillony was in~ssible tor 
the reason that the identification was not sufficiently p08iti~e and the 
teetiaony was excluded). The f'riendl7 ·relations llhich had. -prertousl.7 
existed between accused and sergeant Hampton changed llhen Hampton bor
rowed money from accused and refused to ~y it back a!'ter accused had re
peatedly requested repayment. Private Grice who was in the stockade with 
accused had said that he (Grice) had talked too auch t:cying to clear 
himself but it did no good and that if' he could not get out he would, it 
possible, "st;tck eYeI7 man that was in the stockade". Yihen the lights 
came on in the barracks Privates George Prince and Bennie Williams were 
with accused (R. Jl5-Jl8). 

On cross-examination accused admitted that he had once 1!11.de thfl. 

remark tt! ll'i.sh eTery M.p. in the world was daad11 • On the •Nazi Village" 

course he had been assigned, with two other men1 to issue ammunition. On 

the night of 24 June when he went to the movies he 1rore a khaki uni.fora 

and he was still wearing it when he went to the orderl7 room and talked 
with Sergeant Hover about getting the girls out of the serrtce club. 'Ac

. cused had put on his helmet as a safet,- measure, as he had been taught 
to do (R. Jl8-J201 322). , · 

On redirect examination accused stated.that although he had 
aesisted in issuing ammunition at the •nazi Village• on the f'im two •rounds• 
he had gone through the · course himself on the third •round•1 and that no· 
unexpended ammunition .had been turned in to him. The unused lh·e f.JIIJIUni
tion had been brought back to camp in a truck in boxes, each closed lfith 
two screws (R. J22-J2J). · 

Upon examination by the court accused testified that the two . 
sisters or his girl friend had attended the dance. The "MPs• were in tront 

of the senice club and at the back •putting the girls in the building" 

and the only way he could speak to the girls ns •hollering at them"• 

Upon being asked what he was so afraid of that he wanted to warn the girls 
to get out of the service club he replied that he had _heard so:me ·:men talking 
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but stated that he did not hear what they said. ¥/hen pressed as to v.rw.t · 
information he had that would warrant :so serious a step as the taking 
of women from a dence accused said "rJo information at all., sir". Ac
cused was dressed in "khakies" 'When he went to his barracks just oefore 
the firing started but "after the shooting" changed into "fatigues" 
to save his "khaki" as it was ~he only. suit he had to "meet retreat" 
every night. There· were two or three volleys of shots- and accused 
stayed under the bed or as far under as he could get~ during the first 
volley. He took off his khaki unifonn. and put on fatieue clothes 
between the first and second volleys. The floor lfOuld not soil his 
uniform as it _was mopped every day and was clean. In answer to the 
question uni.ere did you inter,d to go and what. did you 'intend to do a.tter 
you had changed into fatigues" accused stated "They turned lights on, 
I ca.me out to find out "l'lhat it was all a.bout. By the time I changed and 
got out they started firing again so we turned the lights out again"• 
He was then asked "Did you change your uniform in order to fall in this 
formation?" and he replied "I didn't know if there was going to be a 
fonnation or not•. I just changed un::.formsn. Accused denied that he·1¥as 
in the latrine· or near the guard tent just before the .firing and stated 
that he was at his door "when the firing come off" (R• 323-328, 330-331). 

5. The eTidence .for the prosecution shov.rs that on the night of' ~4 
June 1943 a detail of colored military police assigned to patr9l the area 
of a colored service club where a dance was held had some difficulty 
keeping the members of the company of accused off the street between thg 
club and the company area. A military policeman struck at one of the 
men but missed him and st.ruck another. 1inen accused, t1pon:. his return 
from a picture shoyi-, was told of this incident he remarked to a military 
policeman that the "damned ~.iPs" had no business slapping"these boys" 
and that he.would see about it. The policeman ordered the street cleared 
and accused, with a number of the men .following him, went up :into the 
company area. Subsequently accused appeared at the orderly room dressed 
in fatigue clothes, told the sergeant of the guard that it looked as if 
there vrould be trouble at the service club and urged the latter to call 
up the club and get the ladies out of the building. 1 Accused then joined 
a eroup of. men standing near the orderly room and began talking to them. 
V,nen the supply sergeant called hi.'11 aside and asked him what was goinz 
on accused stated that they were tired of taking "this stuff• from the 
uilitary police, that one of-the 11 boys 11 had been'killed by them and that 
they were "going to get the ·M.Psn. A short ti.rn~ later several military 
policemen who .were standing upon the porch of the service club were firc~<l 
upon, the firing was in,considerable volume, there were two or three 
bursts or volleys and the serzemit in charge of the military police detan 
six other soldiers., a ~econd lieutenant and three civilian_ women., in or 
about the club, were wounded by the eunfire. The circumstances clearly 
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indicated that the shots were fired by members of the com1)any of accused. 

The shots came from the vicinity of some baking tents in the company 

area. The rifle racks in the barracks were not locked that day and a 

check made within an hour after the firine disclosed that 11 rifles were 

.missing from the racks. Uhen these rifles were found in the company 

area some of them contained live ammunition, other ammunition was found 

hidden under and around the barracks and ordnance ex>..;,erts ascertained 

that fourteen rifles issued to the company had been fired that night. 

When the men were standing besid~ the street arguing with the militarJ 

police•a voice, identified by a witness as that of accused remarked 

, "Let rs go get the gunsn. A short time before the firing co!".ll'lenced a 
voice identified as that of accused by another w-ltness called out from 
behind na tent" in the company area, "Now you mother-fuckers come over 
here" and the remark was accompanied by a sound sill'J.lar to that made by 

. injecting a cartridge into the chamber of a rifle. Accused was seen 
innnediately prior to the firing near the baking tents l'lhere it originated 

/ wearing fatigue clothes and a helmet and with a rifle in his hands. He 
1 was seen immediately af'ter the firing had ended, carry-lng a rifle and 
.walking toward his barracks from the direction of the baking te.nts. 

Accused denied that he had made any inflammatory or provocative 
remarks, that he had a rifle or any ammunition in his possession on the 
night of 24 June or that he· had otherwise taken any part in the demonstra
tion or violence against the military police. His account of his 
activities that night lacks corroboration, is inherently improbable in 
some respects and is squarely. in conflict lti.th the testimony of numerous 
witnesses. He was unable to explain ~th any show of plausibility two inci

1 dents which he admitted--his reqlJ.!:lst made shortly before the firing com

menced to th~ sergeant of the guard that the lady guests be warned to 

leaTe the service club and his change of clothing from khaki to fatigues. 

Accused testified that he thought there would be trouble because he saw 

some ioon in the compaey area men he walked up from the street past the 

guard tent to the orderly room but stated that he could not see what they 

were doing and did not hear what they said. Manifestly any trouble which 

he expected from these men would not endanger the guests inside the 

service club across the street wil.ess the trouble involved gunfire. He 

did not explain how he knew., in advance, that the service club would be 

fired upon. 


; . With reference to his change of clothing ·.accused stated that he 
was in ~alci uniform when he reached the door of his barracks and the 
!iring started, that he then got down on the .f'loor under the bed, and that 
after the first volley he arose, took of.f' his khaki uniform and put on 
fatigue clothes to "san" his uniform which was the onlJr one he bad 1n which 
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to stand retreat. Hie statement. that he changed his clothing in the 
barracks after the first bure.t. ot gunfire is contradicted by the testi 
moJ21' or PriTates Grice, and Henry, and Sergeants Ho'f'er, Dobson, 
Hampton, 1f'iJ11•as and Thomas, each or whom saw, accusoo. outaid$ or hie 
barracJcs dressed in fatigue clothes be.fore the i'irst ahot waa !ired. 

:.:-...... 
.. a. Specif'ication 11 Charge I. This Specification as amended 

at tlie trI'al alleges that the accused Toluntaril,- joined in a mutinJ'" 
against the lawtul author;Lty ct the illitary police and did, with · 

·· intent to usurp, subvert e.rxl onrrlde tor the time. being such lavd'ul 
ailitar;r auUiority, in concert with other membera or hie battalion, 
assemble 1n the vicinity of the service club, take up arms and rei'use to 
disperse. Yutiey ia concerted insubordiRI. tion or concerted opposition 
or resistance to or defiance ot superior :military authorit7 by two or 
more persons subject to such authority- with the deliberate intent to 
usurp, au.bTert or ovenide the same at least tor the time being, (M.C.M., 
1928, par. l,36a,; Dig.Op. JAG, 1912-40, par. 424; Winthrop•s Military
Law and Precedents, Reprint,. 578). . . . 

The participatµig members or Compa?O" D acted in violent< and 

nagrant defiance or superior militar;r authority -when they i'ired upon 

the military police detail and wounded the sergeant in charge. It 

would '118 difficult to i:magjne a mnner in 1'hich a soldier could more 

dire_ctly and p0sitively defy and override superior military authority 

than by shooting tM perscn exercising such authority. Under the cir 
cumstances the concerted firing upon the milltary police clearly con
stituted mutiny and there remains for determination in so far as the 
Specification under consideration is concerned, only the question 
whether the accused joined :in the mutiny•. 

.. ., 

One Tvho voluntarily takes part 
-

in a mutiny at arty stage or its 
progress,either by engaging actiTely in the execution or its purposes, 
ctr, being present, by stimulating and encouraging those who do, is 
guilty or joining in such mutiey (Winthrop's Militarf Law and Prece
dents, Reprtnt, 583). 

The Board of ReTi~ is o! the opinion that th, evidence , leads 

directly to the inference that accused 'was a party to the mutiny and 

sustains beyond reasonable doubt the r:indi.ig of guilty oi' this Speci
fication. · 


b. Specification 2, Charge I. This Specification presents 

a much more -&i'ticult question and will, therefore, be discussed at 

greater length. -It alleges that accused caused ~ mu.tiny' by, unla~ 
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assum1ng control over about 15 soldiers of his canpany and in the exe
cution of such control caus~d them concertedly to disregard and defy 
the 1~,..ru1 orders of the military police with the intent to usurp, 
subvert and override, for the time being, lawful military authority. 
Considered in the light of the evidence adduced against the accused 

·specification 2 is not happily worded but when given that liberal con
struction which the 37th ,.A.rticle of War prescribes for military pleadings, 
it is not fata1ly at variance with the proof• It is nc;,t necessary that 
accused be shown to have assumed control over other soldiers of his 
corr.pany in the strict or formal sense, such as by assemblint; them in 
formation or by civint; orders. It is sufficient if it appears that he· 
assumed over them any measure of control ,mich influenced their conduct 
and inclucec~ or. incited them to conrnit acts of mutiny. As to the alle
gation that the accused caused the other soldiers to defy the "orders• 
of the military police the avidence shows that there -was a violation of 
the spirit ii' not of the letter of such orders. In the execution of 
their assigned task of gu~rding the area of the service club during the 
dance the nilitc.ry police ordered the men of the company of accused to 
stay out of the a.rea c:nd to keep off of the adjacent street. When after 
reluctant outward obedience, the men1anned themselTes and fired across 
the street towerd the service club they violated the spirit of the orders 
jubt as effectively as if they had r;one in person into the forbidden · 
arf;a for the purpose of wounding and killing the military police. 
Specification 2 clearly was designed to charge accused with causing the 
sarr~ mutiny which he and others were charged with joining by Specifica
tion 1.· The record shows that the Specifications were so regarded by 
the prosecution, the defense and the court throughout the trial and 
there is no indication that.accused was misled by the wording of Speci
fication 2 • 

. The 66th .Article of War contemplates two general classes of 

offenders--those who lead and those who follow. Causing a mutiny may 

includP. instances in which the offender talces no persone.l part in the 

riotous demonstration but only stimulates others to resist lawful mili 

tary au"!ihority (Winthro_p 1s I:ilitary Law and Precedents, Repr:l.nt, $82). 

Conversely, one may, o!-course, talce part in a mutiny without causing it. 
Causing a mutiny and joining a mutiny are, accordingly, separate and 
distinct_ offenses and a person may be guilty of causing, joinine or both 
causlng and joinine the same Mutiny. tanthrop r;ives as examplef, of 
causirie a r:,utiny (p. $83): 

"* * * Thus a r..utiny· r.1ay be excited and caused by an in
flammatory harangue addressed to soldiers by one having 
influence or nuthority over thern, as-es;_)ecially--by an 
officer or non-co;m:tlssioned officer; by h.l.s usine;, in 
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their presonce, defiant language, or behaving otherwise 
defiantly, toward a common superior; by his openl;r set 
ting at naught the orders of the commander or issuing 
orders counter to his; by his falsely- represent:Lng to 
his inferiors that they are being or about to be op
pressed by a superior, ete.n 

The principal incident from 1,hich the mut.ir.y grew appears to 
have b~en the ~riking of a soldier or Compa.,zy- D by a military police
man. It was tqe only act or Yiolence resorted to by either side prior 
to the shooting. It was followed by two hours of inconclusiTe bickering

I

but no violent retaliatory measures were taken against the military 
police until ac~1sed returned to the company area from the theater. 
When Private !:iller of- the military police told him about the occurrence 
accuaed started cursing and said "These damned MP•s don•t have an:, 
business slapping these boys, I will see about thatn# Accused left, 
with a number of the men followine him, and, in tl:ie words of Private 
Miller, "went up through the darkn. Up through the dark away from the 
lighted street would be toward the compa:ey barracks ·in which the rifles 
were kept. Shortly before Lieutenant Touber ordered the men at the road
side to disperse, Sergeant Daris heard a voice lrlri.ch he identified as 
that of accused say •Let• s go get the gunsn. ,Just before the first 
1?urst of gunfire a Toice.~identi!ied by Private Miller as the voice of 
accused shouted out an obsc~ne and insulting chall~nge to the military 
police. Accused appears to.have assumed to act and speak for the 
mutineers when he went to the orderly room and urged that the ladies 
be warned to leave the service club. When asked by Sergeant Dobson what 
trouble he expected accused replied in effect that he and others in the 
company were tired of the treatment they had received at the hands of 
the military f)olice and that they nwere going to getn the military 
police that night. It should be remem.bered, in" connection with the 
foregoing incidents that accused was a sergeant and the ~ghest ranking 
soldier shown to have taken any part in the mutiny. · 

As might be expected in a case or this character it is not 
possible to reconcile in all respects the testim.ony of the prosecution•s 
witnesses or to fix definitely the chronological relationship of the 
various incidents which they related. Several of them obviously were 
hostile witnesses and reluctant to testify against the accused. rt does 
·not appear just how long it was from the time the accused retun1ed to 
the company area until the firing began but taking the evidence as a 
whole it 'convincingly shows that there was sufficient time for accused 
to be instrumental in causing the mutiny and that the mutiny did not 
begin until after his arrival. 

Private Merrill testified that he saw three soldier:. back of 
his barracks armed with rifles 20 or 25 minutes before the firing 
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com.'flenced, it is true, but that was oniy a guess -which he made a!ter he 

had stated that he paid no attention to the time and did not know how 

much time had elapsed. Accused caine out of the theater at approximately 

10 p.m. Lieutenant Tauber, according to his own testimony, le.ft 

Jeanerette Street to report to the co1,11pa.ey commander at 10&05 to 

10:10 and heard gun.tire in the company area 5 or 10 minutes later. None 
of these time estimates in COJJ1mon with others ll&de by- variou witne~ses 
was shOffll to have been based upon contemporaneous observation ot a tiM 
piece. Such estimates are peculiarly eubject to substantial inaccuracies. 
The movements of Lieutenant Touber during the interval between his de
parture from Jeanerette Street and the firing indicate that the elapsed 
time was longer than his highest estimate. He walked with the first 
sergeant to the orderly room, a distance of almost 500 .feet, where he 
remained for a time, estimated by Seri;;eant Hover as 10 minutes, then went · 
to the quarters of the company commander (the location was not ginn) 
but not .findin& the latter in his room, stayed there and talked tla a · 
lieutenant a .fevr minutes be.fore he heard the first shots. Furthermore,· 
the movements or accused are enlightening with feference to the ti.me 
factor. It is not disputed that when he caree out or the theater and 
talked with Private Miller he was wearine a khaki uniform. Accused must 
have gone to his barracks and changed his clothing be.fore he appeared at 

· the orderly room dressed in .fatigues and the incident at the orderly room 
·occurred about 5 minutes according to Sergeant Dobson and 10 to 15 . 
minutes according. to Sers;eant Hover, before the .firing started. 

Vihen consideration is t,;iven to the foregoing, the guess or 
estimate of :Private llerrill that it was 20 to 25 minutes be.fore the 
firing that he saw three armed men, does·not warrant the conclusion that 
some or the ioon already had taken up arms and started the mutiny before 
tha accused returned from the theater. It may be that accused was not the 
·	o~ persoi:i who had a· part in causing the mutiny but in the opinion ot · 
the Board of Review it appears from the evidence beyond any reasonable 
doubt that his role was that of a leader and that he was in substantial 
measure instrumental in originating the mutiny by incitine and encouraging· 
others to fire upon the military police. 

2.• · Charte II. The Specification, Charge II, alleges that 

accused and other meni:>ers of his company, with intent to murder, com

mitted an assault upon certain indiv"lduals by shooting at. them with 

rifles. The.persons named as the victims of the assault were Sergeant 

Sim!ns (1'ho was wounded), the members of his detail or military police, 

and other military personnel and civilian women who were lfOunded ey the 

gunfire. As stated above, the circumstances clearl.7 .indicated that the 
firing was done by members or the com,PB,n7 of accused. The specific intent 
to murder which is an essential element of the offense charged may be 
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inferred from the fact that .30 caliber A:nrJ' rifies were fired at close 
range at military poli~ernen and toward a buildine in -,.rhich a dance was 
in progress. Twelve persons suffered gunshot wounds, and it was a mere 
fortuitous circumstance that ·none of them was killed. It also appears 
that the assault was cor.nnitted by a number of persons acting in pur
suance of a co!lll11on design. There is no proof that accused fired Bny of 
the shots but the evidence shows that he was a party to the unlawful 
entervrise and that he was present in the area where the crime was com
mitted, aiding and abetting in the furtherance thereof. uiy person who 
assists in or aids, abets or induces the commission of an act con
stituting an offense under any law of the United States is a principal 
and T'Jay be charged directly with the commission of such offense (18 u.s.c. 
550;_M(ye) v. United States, 67 F (2d) 223; United States T. Hodorowicz, 
105 F 2d 218). Where, as in the instant case, two or more persons by 
common design jointly engage in the same unlaw!ul act, each is chargeable 
with li~bility, and is guilty of the offense committed to the same extent 
as if he were the sole offender (16 c.J. 128; 1 Wharton ts Criminal Law 
1144; Hicks v. State (Ala) 26 So. 337; Brown v. Commomrealth (Va) 107 
SE 809; and see""lnnotation 16 .A.L.R. 1043,°!~7). 

It is not alleged that the accused and the other soldiers 
charged with the commission of the assault acted jointly and in pursuance 

• 	 of a common intent., but when a Specification obviously is intended to allege 
a joint offense and fails to follow the prescribed form (See MCM, .1928, ' 
Appx. 4, P• 237) the irregularity is not fatal if the accused has not. ob
jected to a joint trial and has not been misled or otherwise injuriously 
affected in any of his substantial rights (CM 12054.3, Harmon and ~). 

In the opinion of the Board of Review the eTidence is legally 
sufficient to support the findings of guilty- of Charge II and of the Speci

' fication theretmder. 
I 

6. The charge sheet shows that accused is JO years of age and that 

. he was inducted on 6 May 1942. • 


7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of accused were coDlll1itted during the trial. 
Irt the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings of guilty and the sentence and to warrant 
confirmatio_n of the sentence. The death penalty is authorized upon con
viction of violation of Article of war 66. 

~J?,.~ , Judge Advocate 
. ,. r, /! 

.. cj :.r.,/~_ !, ·,9<~ ,Judge Advocate 

_.....at......;i-~-·-----·----·'Judge Advocate 
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lat Ind. 

War Department, J.A.G.O., 3 1 MA~ 1944 · - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the record 
.or trial and the opinion or the Board or Review in the case of Private 
Willie P. Campbell (34204636), Company D, 611th Quartermaster Battalion. 

2. I concur in the opinion or. the Board of Review that the record or 

trial is leg'al.l;r sufficient to support the findings or guilty and the sen- . 

tence and to warrant confirmation or the sentence. The accused caused a 

mutin;y by about fifteen enlisted men or his companJ" ( colored) against a 

detail.of colored military police assigned to patrol the area o.f a colored 

senice club during a dance (Spec. 2, Chg. I), joined in the same mutiey 

(Spec. l, Chg. I) and as a part or the same transaction participated in an 

assault with intent to murder, committed ey members or his company- upon a 

number of ldli tar.r policemen and other persons by shooting at and wounding 

them with Anrrr rifles (Spec., Chg.II). Although the evidance shows that ac

cused was in some dagree instrwnental in cauaing the mutiey, it does not 

,-ppear that he was the sole cause; the trouble between the men of the compaey 

of accused and the llilltary police had been brewing for about two hours prior 

to the arrival or accused; and, fortunately, none of the injuries to the 

perso:as wounded were fatal. The past record or accused is excellent. '!be 

term of confinellent imposed upon each of five other soldiers tried jointly 

with accwsed Campbell and found guilty or joining in the mutiny is twent;r 

;rears. I reco111J11end that the sentence that he be shot to death with musketry 

be con!il:'med but COlll!Jluted to dishonorable discharge, forfeiture of all pay 

end allowances due or to become due and confinement at hard la.bor for 25 

7ear1, that the sentence as thus modified be carried into execution, and that 

the United States Penitentiary, Atlanta, Georgia, be designated as the place 

ot continement • 


3. ·Attention ii invited to the following letters requesting clemency 
on b•halt of' the accused, from Bathena Duis Deerm.ont, Robinhood, Maine, 
datod S .Septmber 1943J from First Lieutenant Jackson B. Ibve Chaplain, 
Quartennaster Corps (with 3 inclosures) dated 16 September 194)J f'rom Mr. A. 
Deermont, of' Chipley, Flo~ida (with 9 inclosures) dated 2 October 1943J from 
Honorabl• Charle, o. Andrews, United States Senator (with l incloaure) 
directed to the President arxl. dated 8 October 19431 trom Honorable Bob 
Sykes, :Ved:>er ot Ccngress, dated 11 October 1943; frcm Honorable Spessard L. 
Holland, OoYernor of the State-of Florida dated 15 October 1943J troa 
Honorable Claud, F•pper, United States Senator, dated 19 October l94)J and · 
tr011 Mr, Fletcher Collins, Jr., Burlington, North Carolina ;(with l) in- · ·· 
cloeurea) directed. to V.rs. Franklin D. Roosevelt and dated 19 Felfrua:ey 1944. 
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~- · Inclosed 2re a draft cf a letter for your signature, trans
rnittin~ the record to th~President for his acticn, and a fonn of 
Executive action ca~ing into effect the recommendation made above. 

1:yron C. Cramer, 

Yajor General, 


The Judge Advocate General. 


11 	Incls. 
Incl.1-Record af trial. 
Incl. 2-trft. ltr. for sig. s/w.
Incl.3-Form of Action. 
Incl.~-Ltr. fr. Bathena Deermont, 

5·Sept. 43. ' 

Incl.$-Ltr. fr. 1st Lt. Dove, 


vr/2 incls., 16 Sept. 43. 

Incl.6-Ltr. fr. Kr. Deermont, 


w/8 incls., 2 Oct. 43• 

Incl.7-Ltr. fr. Sen. Andrews, 


w/1 incl., 8 Oct. 43• 

Incl.8-Ltr. fr. Hon. Sykes, 11 


Oct. 43. 

Incl.9-Ltr. fr. Eon. Hollan:i, 


1.5 Oct. 43. 

Incl.10-Ltr. fr. Sen. Pepper, 


19 Oct. 43. 

Incl.11-Ltr. fr. Yr. Collir~, Jr., 


w/13 incls., 19 Feb. 44. 


(Sentence confirmed but commuted to dishonora··,le dischar.~;e, total 
forfeitures and confine~ent for 25 years. G.~.:!.O. 21P, 
Z7 ray 19L.L.) 
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YrAR DEPART}JENr 
: Army Service Forces 

In the Oi':t'ice of The Judge .o\.dvocate General 
(315)• _:washington, D.c. 

S?JGH 
10 MAR 1944 

CM 240646 

UNITlD STATES ) FOURTH SERVICE COHIW.!D 
) AFJIT Sl!.'RVICE FORCES 

v. ) 
) Trial by G.C.M., convened at 

Technicians Fifth Grade 
JAF!:;;5 H. ¥.ALL (33223300) 

) 
) 

camp Blanding, Florida, 2-6 
Auguat 1943. As to Hall, 

arrl ESTID:i.:S T. HUTCHINGS 
(33320608 ), Private First 

) 
) 

~'foodford, Johnson, Hutchings 
and Bigbee: Dishonorable dis

Class A~l])R.E\fl JCH1!SON ) charge am confinement for 
(13108770), arrl Privates ) twenty (20)-years. peniten
JO.SE.PH I'!. VTOODFORD 
(13113741), ABRAHAM WHIS 
(34204646) and JAPES 1.f. 
BIGBEE (39273273), all of 
Company D, 611th Quarter
master Battalion. 

) 
) 
) 
) 
) 
) 

tiary. As to Lewis= Dis
honorable dischar~e and con
finemgnt for ten {10) years. 
Federal Refonnator,y. 

HOLDING by the BOARD CF R.c.'""VID'l 
DRIVER, O'COl!'NCR and LOl'TER.qCS,Judge Advocates 

1. The record of trial in the case of the soldiers named a.bove has 
been examined by the Board of Review. 

2. The accusedwere tried upon the !ollovring Charges and Specifica
tions: 

CHARGS Ir Violation of the 66th Article of war. 

S~,ecification 1 (as amended)t In that Private, then Sergeant, 
Willie p. Campbell, Private First Class John S. :Mims, 
Technician Grade V James H. Hall, Private Joseph Woodford, 
Private First Class Andrew Johnson, Private Abraham Lewis, 
Technician Grade V Esthmus T. Hutchings, Private James w. 
Bigbee, Private James· H• Baity, Technician Grade V James H• 
Rogers, Private First Class Robert E. Buchanan, Technician. 
Crade V Irvin L. Pankey, an:i Private Henry Rollins, all of 
Com~ey D, 611th Quartermaster Battalion, ·did, at Camp 
Blanding, Florida, on or about 24 June 1943, voluntarily 
join in a mutiey which had begun at Camp Blandine, Florida,
aeainst the lawful milits.ry authority o!' the V'.i.ht,ary 
Police, and did, with tha intent to usurp, subvert, and 
override, for the time beine, said lawful military author
ity, in concert with sundry other members of said 611th 
Quart,ermaster Battalion, assenrole in the Vicinity-of Ser

·vlce Club Number' Four, take up arms am. rei'use to disperse. 
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Specification 2: (Involves only accused Willie P. Campbell). 

C!·IA.RGE II: Violation of the 93rd Article of War. 

Specification: In that Private, then Sergeant Willie P. 
Campbell, Private First Class John s. Mims, Technician 
Grade V James H• Hall, Private Joseph Woodford., Private 
First Class Andrew Johnson., Private Abraham Lewis., 
Technician Grade V Esthmus T. Hutchings, Private James W. 
Biebee, Private James H• Baity, Technician Grade V James 
H. Rogers, Private First Class Robert E• Buchanan, 
Technician Grade V Irvin L. Pankey, and private Henry 
Rollins, all of Company D, 611th QUartermaster Battalion, 
did, at Camp Blandine, Florida, on or about 2h June 1943, 
with intent to commit a felony, viz, murder, comrtl.t an 
assault upon Staff Sereeant George w. Simms, Corporal 
Fred Jones, Private Loucies l~ct:enzie, Private. Clifford 
1filler, Private Sol Cabell, Private Bobbie Scott, Private 
Robert Loveless, Private J. c. Johnson, and Private Josua 
Magwood, all Military Police, and Second Lieutenant, · 
Charles R. Jones, Company D., 559th Quartennaster Service 
Battalion, Corporal Robert Avery, 559th Quartermaster 
Service Battalion, Corporal Roy L. Barksdale., Company c, 
559th Quartermaster Service Battalion, Private Cleophus 
Cox, Company C, 559th Quartermaster Service Battalion, 
Private Lewis Flemmine., Compaey c, 559th Quartermaster 
Service Battalion., private Isaac Frinks, Company c., 559th 
Quartermaster Service Battalion, Private Ernest L. Dukes, 
548th Engineers, Compaey L., Private James A• 1!fuite, Com
pany c., 559th Quartermaster Service Battalion, Edwina 
Brown., 1345 West 19th Street, Jacksonville., Florida., 
Celestine Howard., 1024 West Union street, Jacksonville, 
Florida, Nellie Reid., 838 Venus Street, Jacksonville., 
Florida, by lrl.llf'ully and feloniously shooting at said 
persons with rifles. · 

(Charges III ar:rl IV and the Specifications thereunder involve only 
accused John s. Mims). 

Each of the accused pleaded not guilt;}r to all or· the Charges · 
and Specifications. Accused Hall., Woodford., Johnson., HutchiP.gs and 
Bigbee were found euilty of Specification l., Charge I and of Charge I and 
of tha Specification, Charge II and of Charge II. Accused.Lewis was 
found guilty of Specification 11 Charge I., except the words 11take up arms", 
guilty of Charge I., and not guilty of Charge II and of the Specification 
thereunder. Evidence of previous convictions of accused Lewis, for absence 
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without leave for 4 days and on another occasion for 1 day was introduced. 
Accused were sentencoo to be dishonorably discharged the service, to for
feit all pay and allo1rances due or to become due., and to be confined at 
hard labor as follows: accused Hall., Woodford., Johnson., Hutchings and 
Biebee for twenty years and accused Lewis for 10 years. The reviewing au
thority approved the sen~ences and designated as the place of confinement 
the Federal Reformator-<,r, Chillicothe., (jlio., as to accused Lewis and the 
United States Penitentiary, "Atlanta, Georgia., as .to all of the other ac
cused. The record of trial was forwarded for action under Article of War 
5~. ., ~ 

This holding does net cover the cases of accused Private., then 
Sergeant, -Willie P. Campbell or Private First Class Johns. Hims. Ac
cused Campbell was sentenced to be shot to death w.ith musketry., and as to 
him an opinion of the Board of Review has been written and action will be 
te.ken under the 48th Article of War.. As to accused 1Tims ( sentenced to be 
confined a.t hc1.rd labor for six months· and to forfeit sixteen dollars of 
his pay per month for a like period) the record of trial has been examined 
in the Office of the Judge Advocate General and found J.e3ally sufficient. 

3. The evidence for the :;,rosecution in pertinent part is es follows: 

On the nit;ht of 24 June 1943., Co:rr1peny c., 559th QUartermaster Bat
talion (colored) cave a dance in Service Club }Tumber 4., Cc!-mP Bli>...nding., 
Florida. The club is about sixty feet south of Jeanerette Street., which is 
21 feet Yride and runs eenerally east and west. Theater ~;o. 4 is located 
about 1.20 feet west of the service ·club. The block opposite the club on 
the northerly side of. Jeanerette Street contains barracks and C1ther buiJ.d
in~s for the accommodation of two companies but on 24 June the company 
which had been quartered .in the westerly half of the block had moved out 
and all the buildings were vacant. The easterly half of the block was 
then occupied by Company D., 611th Quartermaster Battalion (also colored)., 
the organization of accused., hereinafter referred to as Company D.. This 
compc'.ny was quartered in two rows of barracks buildings in the northeasterly 
corner of the bl_ock., numbered T 12406 to 12418 inclustve., and the orderly 
rc,om was in the mo!!lt northerly of these buildint;s (T 12406) about 470 feet 
north of Jeanerette Street. The mess hall and day room were south of the 
barracks and still farther l;louth were four bakine; tents set up in a row 
parallel to and approximately 80 feet north of Jeanerette street. Eight 
colored military policemen in charge o! Sere;eant George Silnrns had been 
!;letailed to patrol the area around the service club and keep out all the 
men not authorized to attend the dance. The military policemen wore helmets 
and white leggins (R. 10, 91-+00, 241; EX• A., Ex. I). · 

At about 8100 p.m. a considerable number'or· Company D men 
coneregated on Jeanerette Street opposite the service club and the military 
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police had some difficulty clearing the street. The men did not move 
back :L>'lto their area until they hc.d been told to do so_ several times by 
Sergeant Simms. A military policemen struck at accused Lewis, who had 
adopted a defiant attitude, missed him and struck another. The first 
sergea.nt of D Company, Daniel J. Foreman, who sa.w the incident, protested 
to Sergeant Simms. The military police and some of the.members of 
Company D then engaged in a heated and apparently rather protracted argu
ment as to whether or not the latter had the right to stand upon the 
shoulder of the road. ,'lhen the striking of one of the men by a military 
policeman was reported to Second Lieutenant Edward Touber of Cvmpany D 
he talked with the "MPn and then ordered his men t0- ttbreak it up11 and 
leave the area immediately adjacent to Jeanerette Street; Sergeant Foreman 
and Lieutenant Touber left Jeanerette Street at about 10:05 to 10:10 and 
went in search of the company commander to report. the difficulty to him. 
After visiting the orderly room they went to the company commander I s 
quarters but he was not in and they talked for a 11few minutes" with a 
lieutenant. At that time, while Sergeant Sinuns and three other military 
policemen were standine upon the front porch of the service club, they 
were fired upon by a number of persons from the vicinity of the bakery 
tents across the street in the area of Company D. A number of men of the 
company sponsorine the dance, together with their invited guests including 
civilian women, were in the service club. The firing was in considerable 
volume, there were two or three bursts, and numerous bullets struck and 
entered the building. (The next day two .30 caliber bullets were extracted 
from the interior woodwork). The miUtary police in the vicinity of 
the club returned the fire with the .22 caliber euns which they carried. 
A bullet wounded Sergeant Simms in the foot. Second Lieutenant Charles R• 
Jones, six enlisted men and three· civilian women, all in or about the 
service club at the time, also 'suffered gunshot wounds. None of the 
wounds proved to be fatal. All of the persons named in the Specification, 
Char~e II, as the victims of the assault therein alleged, either were 
members of the military police detail of Sergeant Simms or were wounded by 
gunfire· (R. 11, 14, 35, 40, 66, 71-72, 89-90, 232, 253, 259;. Exs. F, J, K 
and I). 

Company D had seventy-four .30 caliber rifles 'Which had been issued 
"so many" to each platoon but had not been issued or charged to individual 
soldiers. The rifles were kept in racks in the barracks and ordinarily the 
racks were locked except when the rifles were in use. However the supoly 
sergeant in making a property check, had gathP.red up all.the l~cks and· 
taken them to the supply room at about noon on 24 June and from then until 
after the firing the racks remained unlocked. A check ma.de at 11:00 p.rn. 
s?owed that eleven ri fies were missing from the racks. Subsequently these 
rifles were f?und ~n various places in the company area. and some of them 
were loaded with 3,ive ammunition •. Cn? rifle was ..fou~d behind the baking 
tents, another uncer a barracks building and another hidden between the mattress 
and springs of accused Biebee's bed. At about 12:30 a.m. on 25 June, a team 
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of ordnance experts examined all of the rifies issued to Company D and 
found that fourteen of them had been fired within the pa.st four or five 
hours. A similar check was made of all rifles belonging to or "in the 
hands of" the units adjacent to the area of Company D an:l none was found 
to have been fired (R. 4D-52-53, 55, 74, 11, 19, 84-85, 94, 101-102, 
105, 109, 120-121, 129, 136-137, 142). 

Shortly after 1he firing .on the nie;ht of 24 June the commanding 
officer of company D assembled his men in the company street for roll 
call and they were kept in formation until 4.o•clock the next morning. 
In the meantime several officers and enlisced men were detailed to search 
the company area for ammunition. On the night of 24 June and the follOl'f
ing day 40 rounds of live .30 caliber rifle a'lllmlnition and several car
tridge cases were found in the area. llost of this ammunition was under .,, 
or back of the barracks and was concealed by a light covering of sand. On 
18 June accused Hall, Hutchlngs, Bigbee and Lewis and other members of the 
company had gone through a course of firing on a special range known as the 
"Nazi Village" and 20 or 25 rounds or .•30 caliber ammunition had been issued 
to each man. It was a rapid fire course, the men alternately advanced and 
dropped down and fired at will and no check was !!la.de to ascertain whether 
the men had turned in all unexpended ammunition issued to them (R. 65, 68-10, 
74-76, 100-101, 109). 

a. A~used James H• Hall and Joseph N. Woodford: At about 2:00 
a.m. on 2~ June when military policeman sergeant w.Lllis R• Glass, Jr., 
looked through building T 12417 where accused Hall and Woodford were 
quartered he found a rifle with the bolt open, standing in a clothes rack 
in the center of the aisle. On Hall•R bunk he also found some fatigue 
clothes with sand on them and eloves with the fingers ngrippedtt. Hall's 
shoes were not placed under his bed and had mud and sand on them. The 
ground was damp that night. At an outside corner of the same barracks 
Sergeant Glass found a place where someone·had crawled under the floor. 
The floor was about 18 inches above the ground and the view from that part 
of the building to the service club was obstructed. The trackrs indicated 
that only one person had gone under the building and at the place where he 
had lain Sergeant Glass found three rifie cartridges and a half capsule 
of tear gas. He found another cartridge in front of the same barracks. 
~;'hen he was questioned by Colonel George M. Peek some time after the shoot
ine accused Hall admitted that the fatigue clothes and shoes found on or 
near his bed belonged to him. He stated that when the firing started he 
had crawled up under the barracks "so the bullets wouldn't hit mett. He 
pointed out where he had taken cover an:l it was the place where Sergeant 
Glass had found the three-rounds of ammunition (R. 97, 123-127, 137-138). 

As Private Clarence Merrill of Company D was standing in the back 
door of his barracks on the evenine of 24 JUne he saw accused Hall, Woodford 
and Johnson back of the buildine each with a rifie in his hands. This was 
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before the shooting began but l:errlll did not know how loPe; before as i1e 
paid no attention to the time. He estimated that it was about twen+.y or 
twenty-five minutes. Private r.:,ave Roberson, who was quartered in the same 
barracks as accused Hall and i'ioodford, took ref1.J,ge uncer his bed when the 
firing started. As these two accused were lying on their beds after the 
firine was over Roberson heard Hall, who had somethine nrattline11 in his 
pocket, say "What will I do with thisn, to which Woodford replied "get rid 
of it" and they then ran to the barracks door together. A short time be
fore the firing private Claude. D. Grice sc1.w accused 17oodford near the 
."gas shanty" (about 75 feet back of the westerly end of the row_ of bakine 
tents). Woodford had a rifle·at that time (R. 215-217, 2J6-2J8, J01-J02; 
Ex. I). 

A board of officers appointed to investigate t:1.e disorder of '.2/i 
June convened on 19 July 1943 and several of the accused appeared before 
the board and made sworn statements after the 24th J..rticle of War had 
been read and explained to them. The statement of accused Hall was sub
stantially as follONs: On the evenine of 24 June he took a rifle from 

'the ban-acks and went with it to the 1'!Torth area * * * into the baking 
tentsn. He had five rounds of a'!ununition which he loaded into the rifle 
2.nd he was ndown theren when the first shot was fired. He ejected all 
of the cartridges except one which remained in the chamber and then, with
out firing it, took the rifle to his barracks where he left it standing 
against the wall. He had three other rounds of ammunition which he kept 
in his pocket. After crawling under the barracks whel:'e he soiled l'lis 
fatigue clothes, he again entered his quarters where he ~ave the three 
cartridges to Uoodford who threw t~em out t~e back door \R• 413, 415, 417). 

b. Accused Andrew Johnson: When the argument started between 
the members of Company D and the military police in the vicinity of 
Jeanerette Street on the evening of 24 June, accused Johnson was present. 
Later 'When Lieutenant Touber appeared and investieated the difficulty 
Johnson remarked to several other men that he had some a.."lmunition buried 
and that to get it he had to use a nmap". As stated above, Private 
lterrill saw accused Johnson, Hith a r-lfle in his hands, behind one of t.he 
barracks a'short time befo~e the firing broke out. A few minutes aft~r it 
had ceased he was seen carrying a rifle arrl walkine toward his barra.cks. 
He stated bei'ore the board of invesUgatine officers that he h~d dropped 
some ammunition through a knot hole in the floor near his bunk. As the 

., result oi' this statement a search was made on 27 June and on the ground 
beneath the knot. hole in the floor of the barr.:i.cks ( T. 12416) which ac
cused Johnson had described, seven rifle cartridges e.nd one cartridee 
case were found. Accused Johnson also stated before the investieatine 
board that he had been on the ranee several times and had procured the 
ammunition there, that on the nieht of the disorders he bJ1ought out his 
_ammunition and put it in his pocket but "got scared" and did not use it. 
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• 	 He admitted that he "had a rifle out" but claimed that ht.. did not fire it 
and tlrn.t he ha.d taken 'it back and put, it on another soldier• s bed (R. 97, 
150-1.57, 229, 231-236, 296, ·298-299). . · 

c. Accused Esthmus T. Hutchings: Private James !.:urray of 
Company D-was in the latrine when the shooting starterJ. After the .liehts 
1v;,3nt out accused Hutchines camP. in with something in his hand which Kurray 
stated "could have been * * '" a stick". I!urray heard a clicking noise in 
the latrine that sounded like c,pening the bolt of a rifle. -;·inen the lights 
c;,me on Hutchings was in the latrine but had nothlng in h:l.s hands. A 
rifle was found in the latrine. Sergeant William A• Hampton,. 'Who also was 
in the latrine, saw accused Hutchings come in immediately after the 
firing had ceased, carrying a .30 caliber rifle. Hutch1nes placed the 
rifle behind the latrine door (R. 277-278, 281-282, 2D4,.2G7)• 

d. Accused James W. Bitbee: On 24 June aft1r the firing was 
over and The company had been forined, Lieutenant, Harry D. Shelley of 
Company D entered barracks T 12410 in which accused Blgbee was quartered 
and found a rifle concealed between the mattress am the SFrings of Bigbee 1s 
bed. Lieutenant Shelley delivered the rifle to Colonel George 1.r. Feek 
who passed a cleanine patch through the barrel. After it had been removed 
the patch gave off a strong odor of gun powder. The rifle had mud on the 
b1.rt.t. Colonel Peek sent for accused Bigbee, who was in formation, and 
when ~he latter arrived observed that he had the "imprint of mudn on his 
right shoulder. Colonel peek then directed that Bigbee•s shirt be taken 
off and bruis~s on the point and-in the hollow of his shoulder were dis
tinctly visible. i'men Colonel Peek pointed out to Bigbee that the bruises 
and mud na.rks on his shoulder indicated that he had fired the rifle and 
asked him hovr inany tiloos he had fired, Bigbee answered 11 once11 • He stated 
that Tlhile he was in the barracks writinB a letter, the lights went out, 

· and there was some fir-lne• He went outside where he saw a rifie leaning 
u1) against the wall, 11 a bo_y-11 eave him a round of anununi'..ion and he (Bigbee) 
put the cartridge into the gun and fired it 11in the air"• Bigbee further 
stated that he fired because the others were m;.king a noise and he wanted 
to :make some too and that he had concealed the rifle in his bed because he 
·«anted to clean it before putting it back in the rack. He made substan
tially similar statements before the board of investigating officers. 
:Major Leslie P. Herd, l:edical Corps, exc9Jnined accused Bisbee on the nieht 
of 24 June and found on his right shoulder _bru.i.ses similar to those caused 
by firing a .30 caliber rifle. l::e.jor Herd stated that the firing of a 
rifle not properly held will cause su.ch a m.ark but that if a rifle is 
properly held it will not cause any bruise unless it is fired over a long 
period of time (R. 91, 139-142, 14h-149, 41.5). 

e. Accused Abraham Lewis: As stated above, on the evening of 
24 June a'fter the military police repeatedly had ordered a number of the 
members of Company D to mOYe back off of Jeanerette Street into their .area, 
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accused Lewis stood at the edge of the road, folded his arms, and placed 
one foot out on the pavement. A military policeman struck at him but 
missed him and hit another soldier. Subsequently- Lewis was seen in the 
group of men standing on the northern side of Jeanerette Street 1'hen 
the argument with the military police was in progress •. Before the 
shooting began he went into a barracks other than his Ollll and turned 
off the lights., but Sergeant uack Davis., Jr. told hiJll to turn them on 
again. Sergeant Davis testified that he did not know "specifically• 
at llhat time this incident occurred but· thought that it was within an 
hour ·before the firing and stated that it must have been before 9130 
p.m. Lewis did not make any remark llhen he turned off the lights. 
Mter Company D had been assembled subsequent to the sliootini at the 
direction of the commanding officer., accused Lewis broke formation, ran 
into his baITacks., picked up a rifle from a bed and placed it against 
a small hanger in the center of the floor (R. 11, 16, 160-162., 235., 
283, 286, 288-289). 

4. The evidence for the defenses Accused Woodford testified that 
he went to the last show on the evening of 24 June and a!ter it ended at 
about 10100 p.m., returned to his barracks and immediately went to bed. 
He was awakened cy the noise of the firing. He fell in with the rest of 
the men, took off his shirt., was examined by a "doctorn 1'ho was a Major, 
and was released btlti subsequently was placed in confinement. He denied 
that he had had a rifle during the evening of 24 June and stated that he 
did not have 8.IlY'.&nmunition in his possession with the exception or some 
'Which he picked up fro11. the floor of his barracks a!ter the shooting. 
nSomeboey11 had thro1111 it there 1'hile rurutlng through the barracks. Ac
cused Hall, 1'ho was present when Woodford picked up the ammunition from 
the floor, had picked up SCl!le of it at the same time. V{oodford threw 
the ammunition out of the barracks.. During the firing there had been 
•plentyn of men running through the barracks with rifles, they had 
dropped something very heavy, and 'When the lights came on he noticed 
that the heavy objects were rifles. Somebody had come into the b~racks 
and dropped a rifle in the middle of the floor and at the same time had 
dropped ammunition (R. 340-343, 345). ' • 

Accused Hutchings testified that at about; 9130 or 10:00 p.m. 
on 24 June, after he had returned to his barracks from an autOJ11.oblle 
ride around camp; he went to the latrine., where someone told him about 
the trouble with the military police ndown by the roadtt • He walked down 
there and just as he arrived Sergeant Foreman and Lieutenant Touber 
called· the men together near a tree about; twenty-five to fifty feet · 
from Hutchings and talked to them. After they "broke uptt and scattered 
about, Hutchings heard l'lhat seemed to be the sound of bolts opening. 
He started back up through the area am just as he !"as opposite the daJ" 
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roan the first shot was fired. He fell to the ground, crawled some dis
tance, jmnped up and ran to the latrine. After the "first shooting" a 
whistle blew, he started out but went back in when the shooting started 
again and stayed there tmtil it was all oTer, when he nfell out in forma
tion". He did not have a rine or any ammunition that evening. He could 
not be sure that he saw a rifle in the latrine. As he was lying on the 
floor after the lights came on there was something back of the door but it 
could have been a broan. He did not -pay particular attenliion to it (R.
2,2-254). 

Accusjid Lewis testified that on the evening or 24 June at about 
the time the first show was over he W-dS sitting on a bench with some other 
soldiers in front of the service club when the trouble developed between 
the members of his company arrl the military police. An 11:M.P.• slapped 
"this Corporal by the name of Baker", some one summoned Lieutenant Touber 
and after so11e discussion tbe fll"st, sergeant ordered the men to "break it 
up". Lewis Ywerrt b~.clc to the barracks and retired. It was then 9(30 or 
10:00 p.m. After he had been in bed nmaybe:not quite an hour" he heard 
some firing and jumped up on the side of the bed, but lay back down again. 
He thought that there was another burst of gunfire during which he re11ained 
in bed. iihen the !iring ceased he got up, turned on the lights in the front 
part of the barracks where he was sleeping, and went out to join the forma
tion with "McLaughlin• and "Odith Spencer11 • Subsequent~ accused Lewis left 
the formation and went back into his .barracks for his pocketbook. When lie 
recovered it from the bed he saw a rifle against the wall beside his bed 
He picked up the rifle and placed it close to a cupboard in the middle of 
the roan. He moved the rifle in order that he "wouldn't be involved in 
aeything that occurred that night•. He denied that he had entered Sergeant 
Davis' ba?Tacks and turned of£ the lights. He testified that after he had 
been in Sergeant Darts• platoon far 14 or 15 ·months, at his request "the 
lieutenaht" got him out oi' it. Sergeant Davis asked accused Lewis 1fb7 he 
left the platoon, Lewis •told him" and Davis said that Lewis •was going to 
be sorrytt (R• 345-350). 

Private Allen A. McLaughlin testified that he was quartered in 
the same barracks as accused Lewis on the night of 24 June. McLaughlin 
went to hi_s barracks that night after the first show am Lewi.a came in later, 
about an hour before the shooting. McLaughlin saw Lewis on his bunk before 
the shooti.ng and saw him getting ~p rrom his bunk., undressed, 1'hen the 
lights went on again atter the .firing ceased (R. 400-403). 

Private Odith Spencer also testified that he lived in the same 
barracks as accused Lewis and that when he (Spencer) went to his barra~ks 
and retired on the evening of 24 June there was someone in I,em.s• bed. 
Spencer went to sleep and was awakened by the firing. After it ended and 
the liehts came on again., there were four other men in t.he baITacks, 
Private McLaughlin, accused Lewis and two. others. Levds was dressed in 
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fatigue clothes and was standing beside his bed (R. 404-406). 

Accused HaJ.l., Johnson or Biebee did not testify under oath 
or make an unsworn statement (R. 413) • 

5. a. Specification 1., Charge I. 

This Specification as amended alleges that the accused voluntari 
ly joined in a mutiny against the lawful authority of the miUtary police 
and did., with intent to usurp., subvert and override for the time being 
such lawful military authority, in concert with other members of their 
battalion, assemble in the vicinity of the service club., take up arms 
and refuse to disperse. ~utiny is concerted insubordination, or con
certed opposition or resistance to or defiance of superior military au
thority by two or more persons subject to such authority., with the 
deliberate intent to usurp, subvert or override the same at least for the 
time being (M:.C.M•., 1928., par. 136a; Dig. Op. JAG., 1912-1940, sec. 424; 
Winthrop's 1~i1itary Law and Precedents., Reprint., 578). The evidence shows 
that on the evening of 24 June 194.3 a de.nee was ·held in the colored 
service club and a detail of colored miJitary police was assiened to 
patrol the adjacent area. Olen a number of enlisted men of Company D., 
611th Quartermaster Battalion, congregated in the vic:inity they were 
ordered by the milltary police to get off of a road or street. between the 
club and the ccmpany area. They were reluct,ant to obey., it was necessary 
to repeat the order several times and a dispute arose as to whether or 
not they had the right to stand upon the shoulder of the road on the side 
next to their area. At about 8 p.m. a military policeman struck at ac
cused Lewis., who was standing beside the road with his arms folded and 
with one toot out en the pavement., but missed him and hit another man. 
The men continued to congregate on their side of the street and the argu
:ment continued until about 10:00 p.m • ., when Lieutenant Touber came up 
with the first sergeant of Company D and after inveistigating the trouble 
ordered the men to 11break it upn. A short. time later several military 
policemen who were standing upon the porch or the service club were fired 
upon., the firing was in considerable volume., and the sergeant in charge of 
the miJJ.t~ police detail, six other soldiers., a second lieutenant and 
three civilian women were wounded by the gunfire. The shots were fired 
in the vicinity or some baking tents in Compaey D area. The rifle rc1.cks 
in the barracks were not locked that day and a check made within an hour 
efter the firinc disclosed that 11 rifles were missing from the racks. 
When these rifles were found in the company area some of them contained 
live ammunition., other auanunition wa.s found hidden under and around the 
barracks., and ordna.nce experts aseertained that 14 rifles issued to the 
company had been fired that rrl:eht. 

The firing upon the military police detail and the wounding of 

the sergeant in charge by the concerted action of the participating · 
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members of Company D was in direct, vi::ilent, and fla.grcnt opposition to and 
defi8nce of the authority of the military police., with the intent, in
fer&ble trom the attendant cirClli!!Stance.s, to overricle such authority. 
Clearly such conduct constituted mutiny and there rernains for considera
tion, in so far as the mutiny charge is conceriied, only the question 
_whether the accused to whom this holdin;,; perta:..."'ls joined in the mutiny. 

One who voluntarily takes part in a mutiny at any stage of its 
progress, either by engaging actively in the execution of its purposes or, 
being present, by stimulating and enccurae;inz those who do, is guilt.y of 
joinine in such inutiny (Winthrop1 s l'.ilitary Law and precedents, Reprint 
58J). It appears from the evidence that before the firine; sta!'ted on the 
evening of 24 June accused Hall, Woodford and Johnson t1ere seen in the 
company area back of one of the barracks, each with a rifle in his hands • 
..\ccused 1'1oodforcl was seen carrying a rifle shortly before the firine began 
a.bout 75 feet back of the bakine tents where it originated. Accused 
Hutchines came into the latrine immediately after the firing carryine a 
rifle which he left behirid the latrine door. A rifle was found after the 
disturbance concealed in the bed of accused Bigbee and an examination dis
closed that the rifle had been fired recently. There vras mud on the but.t 
and Bigbee had a. corresponding muddy imprint on his right shoulder. He 
also had on his right shoulder a bruise which a liedical Corps officer who 
examined him stated could have been caused by the firing of a .JO caliber . 
rifle i,~pro~erly·held. Accused ~igbee admitted that he had fired one 
shot from the rifle but stated that he had fired it "in the air" after the 
shooting started just to make some noise. Fatigue clothes and shoes with 
sand and mud on therr were found after the shooting on the bed of a-:cused 
Hall. He stated th~t he had taken cover by crawling up under the floor 
of his barracks. At the ;,le.ce where he said that he had lain three rifle 
cartridges were found en the ground. In a voluntary statement rnade before . 
a board of investieating officers Hall admitted that he was in the vicinity 
'of the baking tents with a rifle loaded with 5 cartridges when the first 
shot was fired but denied that he had fired the rifle. In a similar state
ment before the board accused Johnson stated that on the nieht or 24 June 
he put into his pocket some ammunition which he previously had brought in 

_ from the rifle ranee, that he "had a rifle out" but "got scared" and did 
not fire it, and tha±, he had brought back the rifle and put it on. ano
ther soldier's bed.' Johnson also tolrl the board that he had aroiJ,,;ld some 
ammunition through a knot hole in the noor near his bunk. A Search re
sulted in the discovery of seven cartridges and one cartridge case on the 
ground under the barracks floor at the place indicated. Shortly before the 
firi:iG started accused Johnson was heard to remark to a number of other 
enlisted men who had congregated on the northerly side of ·'1eanerette st~eft 
that he had buried some an,.munltion which he could find with the aid 0£ g 
"mapn. The accused Hall, Woodford, Johnson, Hutchings and Bigbee are sho\111 
circumstantially to have participated in the mutiny· aeainst the military 

-11



(326) 

p::ilice and in the op:i..n11,11 of the Board of Review U1e evide.'.1-;e :is l13gall;: 
.:;ufficient to support the fj_n:lings r)f guilty of Specific:1t.icn 1, Chari:;e I, 
as to each of them. · 

The court found accused Le·.,is guilty of the Sliet:if_;_,::'.-3.t5.0n under 
cr>n3ideration except the words 11 talce up arms". There are or'.1 y thrc<~ 
incidents l'6ich tend to connect him with the offonse. 'i'.11en th;; c:Hfl
culty with the military police first started .8\i about 8 p.:r.i. he E:tood at 
the ~ide of Jeanerette Street opposite the servlce club and put his foot 
out on the 1:19.Vement. A l?lilitary policeman. struck at him but. missed him 
e.nd hit another soldier. Subse•.iuently- and prior to the firine., Lewis 
entered a barracks other than his own and started to tun1 off the lii:;hts. 
After the cont~)any had been assembled foll1J1Tlne the risorders Le·,ris broke 
ranks, went bacJ.: into his barracks, took a rifle ofr o-f' his bed and 1)Ut it 
against a rack in the center of the room. He testified that he went back 
into the barrE,cks to eet his pocketboqJ< and that when he saw that soJ11e one 
had left a rifle near his bed, removed the rifle to avert unfounded sus
picion from himself. 

The first incident definitely ~nd the second incident.apparently 
happened before the mutiny star~ed. The third incident occurred after it 
had ended. It was more than two hours after accused Le,ris stuck his foot 
out on the paYement before the argument between the men of his company ana 
the military police cul.'ininated in an outburst of mutinous violence., With 
reference to the second'~cident, while estimates of time not based upon 
obseI"l'ation of a time-piect._are notoriously ina~fprate., the only evidence 
as to when Lewis turned oi'f.:c'.the barracks lightsjtne testimony of Sergeant 
Davis that it was sometime::>rior to 9:.30 p.111., Rbout three-quarters of an 
hour before the first shot was fired. There is no evidence that anyone 
had armed himself or con'Jnitted any overt, act of mutiny by that time. Re
gardless of 1'hen it occurred., the act of turning ~ut the lights would not 
of' -itself support a reasonable inference tli.at accused participated in the 
mutiny. It may have been done fo?' an innocent purpose so far as the 
record shows. The third incident has been robbed of whatever probative 
force it wight o~herwise have had by the exception in the finding of·the 
court. Manii'estly it may not properly be inferred .from the fact that ac
cused removed the gun from his bed tha.t he used or ce1Tied the gun 1n con
nection with the mutir.y in the face of the specific .finding of the court that 
he did not ntake up arrostt. In the opinion of the Board of Review the 
evidence 1s legally insufficient to support the .findines or guilty or Charge 
I and of Specification l thereunder as to accused tewis. 

b. Charge II. 

Each of the accused exce~t Private Lewis was found guilty or 
Charge II and of the Sp~cification thereunder. The Specification alleges 
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that the accused and other mellDers of their eom~any, ·with intent to murder, 
committed an assault upon certain indiTiduals by shooting at them with 
rifles. The persons named as the "fictiu or the assault were Sergeant 
Sll'l!ls {who was wounded), the members o£ his' detail et lllilitary police, 
and other military- personnel and civilian woaen who were wounded by the gun 
fire. As stated abOTe1 the circu:utances clear~ indicate that the tiring 
was done by members of the compaey or accused. The specific intent to 
murder, wt.ich is an essential element of the offense charged, ma.7 be in

\ 
t'eITed !r011 the fact that .30 caliber uYf3' rifles were fired at close 

. 

ranr;e at .mili'tary policemen and teward a building in which a dance was 1n 
progress. TwelTe persens suffered gunshot wounds and it was a mere 

, fortuitous circUJ1Stance that none of thea was killed. It also appears 
that the assault was comitted b7 a number ot persons acting in pursuance 
or a ee11J1on design. There is no direct proof that the accused !otll'ld guilt7 
er the assault fired an:r of the shots but the eTidence eh0ffl3 that each of 

, the11 was a part7 to the unlawful enterpris~ and was present "in the area 
where the cr:l.lle was eomd.tted, aiding and abetting in the .furtherance 
thereof. UlY person l'fho assists 1n •r aids, abets or induces the comdssion 
of 1n act constituting an ot!enH under ·Ut7 law ef the United States is a 
principal and may be charged direct~ with the comm:iHion or such o!tenH 
(18 u.s.c. 550; ~ Te United s~, 67 F (2d) 223; United States T. 
Hodorowicz, lOS F{2d) 218). Where, as in the instant case1 two or 11ore 
perlions b7 co111J1on design jointly engage in the same unlawi'ul •¢1?, each is 
chargeable with liabillt;r, and is guilt,. of the offense committed to the 
aaae extent as il he were the sole off'ender (16 c. J. 128; l Wharton•• 
Cr1111nal Law 1144; Hicks Te State (Ala) 26 So. 337; Brown T. Colll1!lomrealth 
{va) 107 SE 809; arid'see Annotation 16 A.t.R. 10431 nm). 

• It is net alleged that the accused and the other soldiers charged 
witll the comd.nion or the assault acted jcdnt~ and in pursuance or a 
common intent, but 'When a Specification obTiously is intended to allege a 
joint offense and faila to follow the prescribed .form (See MCM, 1928, Appx.
4, P• 237) the irregula.ri.t7 is not .fatal it the accused has not objected to 
a joint ~rial and bas·,iot been misled or otherwise injurious~ artected in 
.:ny or his substantial:·rlghts (CM 120543, Harmon and~) • 

.It is the opinion or the .Board or Review that the evidence is le
gally sufficient to support the findings of guilty or Charge II and ot the 

.,, Specification thereunder as to accused Hall1 Woooford, Johnson, Hutchings · 
and Bigbee. · 

6. The charge sheet shffs. that accused Hall is 25 years ot age and 
that he was inducted on 25·August 1942; that accused.\1oodford is 21 years 
of age and that he enlisted on 8 SeptEllllber 1942; that accused Johnson is 20 
years of age and that he·enlisted on 7 Septelll.ber 1942; ~hat accused Hutchings 
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is .31 years of age and that he was inducted on 1 July 1942; and that ~c
cused Bigbee is 19 years of age and that he was inducted on 28 December 
1942. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of accused were comnitted during the trial. 
For the reasons stated the Board of Review holds the record of trial le
gally insufficient to support the findings of guilty and the sentence as 
to accused Lewis, and legally suf1'icient to support the findings of guilty. 
and the sentence as to each of the other accused, Hall, Woodford, Johnson, 
Hutchings and Bigbee. Confinement in a penitentiary is authorized by 
Article of war 42 'for the offense of mutiey • 

,Judge Advocate 

,; 

_l__,.,._.;i.£_.·_v_r_·___'-_,;,-_._. ._v_·.·-_,___., Judge Advocate .. · 

-;;;~ ,Judge Advocate 
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1st Ind. 

War Department, :.,A.G.o., 31 MAR 1944 - To the Commanding.General, 
.. ·: .-th Service Command, }.rrey" S"ervice Forces, Post Office Building, 
Atlanta, Georgia. 

• 
1. In the case of Tec4nicians Fifth Grade James H. Hall (33223300) 

and Esthmus T. Hutchings (3.3320608), Frivate First Class Andrew Jehnaon 
(13108770) and Privates Joseph N. Wood.ford (1JllJ741), Abraham Lewi.a 
(34204646) and James W. Bigbee (.39273278),.all of Company D, 6llth , 
Quartermaster Battalion, attention is invited to the foregeing holdinc by
the Board of Renew that the record of trial is legally inautticient to 
15Upport the findings of guilty and the sentence as to accused Lewis, . 
and legallJ' autticient to support the findines of guilt7 and the sentences 
as to accused Hall, Woodford, Johruson, Hutchings and Bigbee, lfhieh hold
ing is hereby approved. For the reasons therein stated, I .recnaen4 that 
the findings of guilt.r and the sentence as to accused Lewie H diaapprcmtd. 
Under the provisions of Article or War So½ you now haTe authoriiy .to order 
the execution of the sentepces of accused Techni9ians Fifth Grade James 
H. Hall and Esthmus T. Hutchings, PriTate First Cla.ss .A.ndrew. Johnson and 
Privat~s Joseph N • .iood!ord and James w. Bigbee. 

2. When copies of the published order in this case are .forwarded 
to this office they should be accompanied b7 the toregoine holdlng and 
this, indorsement. For conveni.ence of reference and to .facilitate attach
ing copies of the published order to the record in this case, please 
place the !11• nu.ber ot the record in brackets at the end or the pub
lished order, as toll01rS1 · 

(CY 240646). · 

ll;yron C. Cramer, 

Major General, 


The Juqe .Advocate General" 






· WAR DEPARTi'.lENT 
Aney- Service Forces 

In the Office of The Judge Advocate General 
Washineton, D.C. (331) 

1 7 NOV 1943 
SPJGH 

CM 240788 


UNITED STATES 	 ) FIRST SERVICE CmCl·iAND 

) Afil,:y ::iERVICE F'ORCLS 


v. 	 ) 
) Trial by G.C.?,;., convened at 


First Lieutenant CHARLES ) Camp Edwards, Massachusetts, 

M. JOHNSON (0-1109385), 	 ) 8 and 9 September 1943. Dis
Corps 	of Engineers. ) missal and confinement for 


) three (3) years. Disciplinary 

) Barracks. 


OPINION of the BOARD OF HEVIE{{ 
DRIVER, LOTrERHOS and LA.TTIN,Judge Advocates. 

l. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 

Judge Advocate General. 


2. The accused was tried upon the following Charge and Specifica
. tions: 

CHARGE: Violation of the 96th Article of war. 

Specification 1: In that First Lieutenant Charles M. Johnson, 
Company "B", 544th &,gineer Boat~and Shore Regiment, did, 
on or about _2 July 1943, at Camp Edwards, Massachusetts, 
unlawfully ·and wrongfully, in a lewd and lascivious ·manner, 
place his hand on the penis of' 'l'/4 Marvin K. Rister, and 
did thereby bring discredit on the military service. 

Specification 21 In that First Lieutenant Charles M. Johnson, 
Company "B", 544th Engineer Boat and Shor~ Regiment, did, on 
or about 1 July 1943, at Camp Edwards, Massachusetts, un
lal'tfully and wrongfully, in a lewd and lascivious manner, 
place his hand on the penis of T/4 I'ale R. Jewell, and did 
thereby. bring discredit on the militaiy service. 

Specification 3: "In that First Lieutenant Charles M. John.son, 
. Company "B", 544th Engineer Boat and Shore Regiment, did, on 
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or about 15 July 1943, at Camp Edwards, Massachusetts, 
unlawfully and wrongfully, in a lewd and lascivious 
manner, place his hand on the penis of T/4 Dale R. Jewell, 
and did thereby bring discredit on the military service. 

He pleaded not guilty to the Charge and all Specifications. He was 
11111found guilty of Specification 2,. except the figure and the word 


"July", substituting therefor the f~ure n15 11 and the word "June", and 

guilty of Specifications 1 and 3 and of the Charge. He was sentenced 

to be dismissed the service and to be confined at hard labor for three 


-years. The reviewing authority approved the sentence, designated the 
United States DiscipU:nary Barracks, Fort Leavenworth, Kansas, as the 
place of confinement, and forwarded the record of trial for action under 
the 48th Article of war. 

3. The evidence for the prosecution shows that for severaJ. months 
accused .had been a col'lpart' 0fficer in Company B, 54hth Engineer Boat anct 
Shore Regiment, Carn1) Edwards, 1:assachusetts, and early in July became 
platoon leader of the First Platoon. It was his custom practically every 
night to visit the men of the company and especially the platoon in their 
tents. He was frequently in the tent occupied by TechnJ.cian Fourth Grade 
Marvin K. Rister and others and the tent occupied by Technician Fourth 
Grade Dale R. Jewell and others. On these visits accused discussed with 
the men military matters, the training program, and personal problems 
and matters (R. 8-10, 16-18, 52-53, 57-58). 

About 16 or 17 June at about 9:00 or 9130 p.m. accused went to 
the tent of Sergeant Jewell. Several other men who were present went to 
bed after accused entered. Sergeant Jewell testified that after the 
others had gone to bed, he got in bed, under the covers, that accused sat 
on the edge of the bed and talked to him, and that accused then put his 
hand on Jewell's leg and moved it. up and down on his leg. He testified 
further that accused moved his hand up to Jewell's penis and started 
moving his hand around. The hand of accused remained on top of the cover. 
Sergeant Jewell turned on his side, accused removed his hand, and in a 
few minutes left the tent (R. 53-54, 56, 58-60, 64-65, 71). 

On the night of 1 July about ten o 1clock, while Sergeant Rister 
was on "boat guard", accused invited him to have dinner in town with ac
cused the following night to celebrate his birthday. When Rister stated 
that he had been restriclt.ed by another officer, accused, who was acting 
company commander .at the time, advised him that he could not be restricted 
without the consent of accused and told him to get his pass. Sergeant 
Rister ~hen accepted the invitation. At about 6:00 p.m., 2 July, they met 
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on the bridge, as accused felt that the rest of the compaey should not 
know about it, and went to town for dinner. There were two other 
soldiers in the taxi, and accused remarked "Sergeant, where are you 
goine tonight all dressed up, are you stepping out". When they reached 
F'almouth, they had a drink with another officer, and when he left the 
cafe, accused and ?ergeant It.i.ster ordered and ate a lobster dinner. 
Afterward they went to a. show. When the show was about half over, 
Rister, who had never eaten lobster before, became "very sick" and 
went to the latrine in the theater foo.r or five times and vomited. He 
testified that accused held his (Rister's) hand during most of the show. 
Accused paid for the dinner, show and taxi. When they returned to camp 
about 11:JO or 12100 o 1clock, accused accompanied Rister to his tent, 
one of them lit a candle, and accused made the bed for Rister and sat 
on the edge of it after Rister got in bed. Several other men in the 
tent were apparently asleep. Rister was quite weak, felt "pretty bad", 
and tried to go to sleep. The candle was blown out, they talked about 
five minutes, accused placed his hand on Rister's forehead, asked if 
he had fever, and then lay down beside Rister. Almost immediately, ac
cording to Hister, he felt the hand of accused under the cover and on 
his (Rister 1s) stomach. He testified that accused then put his hand on 
his leg, "grabbed a hold" of his (Rister•s) penis, and moved it up and 
down two or three times. The penis was not erected. Fister at once 

·turned on his side and suggested that accused leave. Accused then handed 
Rister an open knife and stated, 11 Take this and use it on me, someone 
should have long ago". Rister closed the knife and returned it to ac- · 
cused, who on request left the tent (R. 10-14, 18-28, 39-45). 

The next morning Sergeant Rister was called to the office of 
accused, who stated that the officer-who had restricted Rister thought 
that he (Rister) was "on the carpet" about the pass. Accused then 
stated, "I am very sorry for what happened, I don•t know what was wrong 
with men. Sergeant Rister saluted and left. A night or two la.ter ac
cused came to Sergeant luster I s tent, apologized again, said he was 11 very 
sorry for what had happened", that he did not know what was wrong, and 
that Rister cruld report him 11for this 11 • They shook hams and Sergeant 
Rister left (R. 14-15, 35-36, 44). 

Sergeant Rister testified that accused was known as "Mother 
Johnson" in the company because he was so attentive to the men in the 
company or because there were a few men that he showed particular 
attention to. 'iihen asked whether accused had ever tried to fondle or 
caress him prior to 2 Ju1y, Rister stated that accused usually was in 
his tent until 10:30 or 11:00 o 1clock and sometimes until 12:00 o'clock, 
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and that when the other roon in the tent would go to sleep .i.ccused would 
talk to him and "would put his arm around me an:l hold my hand and some
times put his hand on my leg". On cross-examination Sergeant Rister 
-admitted that on preliminary examination he had stated that prior to 
2 July there had been no indication of accused ma.king any such advances 
to ~ or anyone else, but repeated that on prior occasions accused had 
put his arm ~round F.ister 1s shoulders and held his hand.· He 
testified that on 3 July he discussed the incident with •Sergeant 

Mobley" and later discussed it with other nonconiinissioned officers, but 

admitted that on preliminary examination he stated that it was three 

or four weeks before he said anything to anybody. He did not report it, 
but was called in by the first sergeant about it. One of the reasons 
he "reported this" was that the men in the company were laughing at him 
about accused visiting in his tent. Sergeant Rister had a 11very high 
opinion" of accused as a compaey officer (R. 16, 18, 29-32, 34, 36-39,42). 

• Between 12 and 15 July, at about 8100 p.m. ,· while Sergeant 
Jewell was in bed writing a letter, accused came to the tent and sat on 
the bed. Three other noncorronissioned 9ffieers who also occupied the 
tent were present. All of them talked for a while, at about nine 
o•clock the other men went to bed and apparently to sleep, and accused 
remained while Jewell finished his letter. When the letter was finished 
about ten o'clock, Sergeant Jewell went to sleep while accused -was 

talking to him. Sergeant Jewell testified that later he waked up and 

found the hand of accused on his (Jewell's) penis under.the cover. - Ac

cused was gripping the penis, which was erect, and moved his hand up and 
down for a few seconds. Sergeant Jewell moved immediately an:i accused 
removed his hand and left the tent. The next day accused sent for Jewell, 
said he was sorcy "for what had happened", that he did not know what 
•got into him", and asked if Sergeant Jewell knew that he "could turn 


·hi,m in", or blackmail him lR. 54-56, 60-65, 69-73).· 


4. For the defense, Father Gerald :r·; 'Kellogg, a Catholic priest, 
who knew accused quite well from the fall of 1941· until he went into the 
l,):'rrJy, testified that his general reputation was excellent. Mr. Don A. 
Gribble of the United States Immigration and Naturalization Service, 
lrl.th whom accused had worked, and Mr. H. M. Wilson, principal of a high 

. school where accused was basketball coach, also testified by stipula
tion, that the general reputation of accused was excellent. Colonel 
John R. Crume, commanding 544th Engineer Boat an:i Shore Regiment, was 
of the opinion that accused was an excellent officer. Accused had served 
under Major John B. Gibbons, Jr., commanding the first battalion of the 
regiment, since the activation of the organization in February. The 

-4



(335) 


performance of duty by accused was either "excellent or superior at all 
times" and he was recognized as one of the outst.andi.ng young officers. 
Captain Frank o. }.~alone,· commanding Company B, considered accused as 
the most ambitj_ous, energetic and industrious officer in the company. 
Accused knew more about the men in his platoon than did any other offi 
cer, and it was the best platoon in the company. Captain Malone had 
not instructed his officers to visit the men in their tents, but would 
have no objection to it.,- and he encouraged the officers to "mix with 
the men particularly jn the evening" (R. 46-51, 73-81, 109-110). 

Accused testified that prior to his induction en 24 April l9k2 
he was employed by the United States Inunigration ·and Naturalization 
Service, served as a scout master and coached a basketball team•. He had 
never had any "difficulty with the law" and had never been accused or 
guilty of any immoral act. After receiving his basic training in the Arrrry 
he went to Officer Candidate School, and graduated 20 January 194J. 
Subsequently he attended other A~ schools. He stated that he was proud 
of his record in the Anny, rising from private to first lieutenant in a 
comparatively short time, and that his family had had soldiers in every war 
this country has fought (R. 82-88) • 

. For six weeks prior to the date of trial accused had sensed some
thing wrong in the compaey and particularly in the men under his iUJI11ediate 
command, had questioned some of the men about it, but had learned nothing. 
The charges were a 11\YBtery to him. He cou] d not account for such charges 
against him, except that two sergeants, both absent from camp at the. time 
of trial, were resentful against him and he understood they had been 
11 sounding off" around the company regarding "this matter11 • Accused had 
given one of them~ "Sergeant Botts", a "rather terrific bawling out" for 
kicking a man in ranks, arx:l had reported it to the company commander • 

.Botts had been accepted for -Officer Candidate Schoo+ at the time. Ac
cused ha,d given the other man, "Sergeant 0 1Connor11 a "severe bawling out" 
on two occasions and preferred charges against O'Connor, of which he was 
found guilty. Accused·visited the men often in their tents because of 
a pamphlet entitled 11 Compaey Commander" which had'been given him as re
quired reading when he first came to the colll¥land. This pamphlet urged 
frequent visits to the men in quarters and that these visits should not be 
of an official nature and not as a superior officer, but as a: friendly· 
call from an elder comrade (R. 86-89, 99). .. 

Accused admitted taking Sergeant Rister to dinner on 2 July and 
going to his tent afterward. He considered Sergeant Rister one of the, 
best 1111on-coms" in the compaey, and had told him that, but for his extreme 
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. 

shyness, he was a fit candidate for 11 CCS 11 • Accused took him to dinner 
in an effort to help him overcome his shyness, as accused thought it 

· would give him a chance 11 to be himself in front of an officer". Ac
cused did not hold Rister 1s hand in the theater, except that the 

secori.d time Rister returned from the latrine accused had felt his 

pulse to see if he was all right. He denied placing his hand on the 

penis of Rister. As to the alleged offenses with Sergeant ,Jewell, ac

cused admitted that he had been in Jewell's tent many times, but 

denied that he had ms.de the indecent advances alleged (R. 89-91). 


On cross-examination, accused recounted the events of 1 and 
2 July in subs.tantial accord with the testimony of Sergeant Rister, 
except as follows: In the theater accused, who had had some medical 
training, only felt the pulse of Rister to determine whether he should 
go to a doctor. When they returned to the tent, accused waited a few 
minutes after Rister went to bed to see whether lying down would ID9.ke 
him siek again, placed his hand on Rister's foreheatl., and, when Rister 
said he felt all right, turned over on his side and went to sleep, accused 
blew out the candle and left. He did not touch Rister 's body except his 
forehead. He had visited Rister's tent many times, and may have put 
his arm arouni.Rister 1s shoul~rs on some occasions, but had never fondled 
or caressed him (R. 91-94). 

' I . 

On further cross-examination accused testified that he had 
visited in Sergeant Jewell's tent many times but did not remember whether 
he was there on the 1117th or 18th of June" or 15 July. The only 
apelogy he ever ma.de to Sergeant Jewell was once when accused told him 
he was sorry for •making a facetious remark about- his lady friend when 
he showed me her picture•. Although on occasion accused had corrected 
Rister and Jewe1.11 he had never had to resort to compaey punishment or 
"aeything like that''• One reason that he thought Sergeants Botts and 
O•Connor might be the cause of the charges was that the first sergeant 
had testified at the investigation that for three months "the sergeants 
in his tent had been accusing me of indecent. act~ around the compaey"• 
The onlJ'° reason for such talk was that. they "had something against me"• 
Accused admitted that at times he had put his arm around the shoulders 
o! some of the men. He state-d that he did not have or own a pen knife 
(R. 94-99). 

On examination by the court, accused went over the evidence 
of Sergeant Rister, and pointed out those statements which were not true. 
He denied holding the hand of Rister in the theater and stated that he 
merely "took his pulse".· He denied that he handled Rister in any way at 
the tent. As to the conversation with sergeant Rister the next day, 
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accused stated that he and 11 Lieutenant Dietrich" had an argument over 
the fact that accused had ~rmitted Rister to go to tmm when Lieutenant 
Dietrich had restricted him. Dietrich did not like the idea 11 of that 
boy going ever his head11 • Accused told Dietrich that he (accused) would 
call Rister in 8nd tell him 11 that he had done wrone 11 • As a result 
accused called Rister to his office, ostensib]y to reprimand him, and 
stated to him that accused was sorry for what happened, "referring en
tirely to the lobster dinner that I had practically insisted that he 
try and from which he became violently sick". Accused could not account 
for Rister 1 s 11]ying" about him and was completely 11flcored" by it when 
he heard it. Neither could he account for Sergeant Jewell 1s testimony. 
The testimony of Sergeant Rister with reference to the knife was false. 
Accused did not have a knife in his possession at that time. Accused 
had formerly owned a knife but loaned t t to 11Lieutenant Burke" in the 
latter part of June, and had not had it since \R, 99-109). 

5. For the prosecution, in rebuttal, Second Lieutenant Julian 
Burke testified that he borrowed a small pen knife from accused between 
5 and 12 July, and later left it on the company commander's desk for 
accused. He fixed the time by reason of the fact that he was then 
teaching a compass course which started on 5 July. Lieutenant Burke 
produced his own knife and by request left it on the reporter's desk. 
The knife he had borrowed from accused was twice as big as the one pro
duced. He considered accused a capable officer who was 11 very con-. 
scientious 11 in his worl<:. Staff Sergeant Robert s. Knight and Private 
Harold c. Davidson had seen accused whittling with a pen knife more than 
once, on unspecified dates. Sergeant Rister, recalled, stated that the 
knife on the reporter's desk was "exactly the same sizen as the knife 
that accused had handed him on the night of 2 July. Sergeant Rister 
testified over objecticn that on two occasions, both prior to 2 July, 
he accepted invitations to the tent of accused for a drink of rum. On 
3 July Rister reported the incident of 2 July to "Sergeant Mobley" and 
later discussed it with several others. About 2 September Mobley re
ported the matter to Sergeant Knight, who in turn reported it to·the 
first sergeant (R. 154-159, 161-162, 166-167, 171, 174-178). 

6. The court called as -witnesses 12 enlisted rren who had been tent 
mates with either Sergeant hister or Sergeant Jewell. They had seen ac
cused visit these tents many times, but had never observed any improper 
conduct or advances of accused. In one tent accused talked principally 
to Sergeant Rister am in the other he apparently came to see Sergeant 
Jewell. Lieutenant Colonel Frank A. Lindhal, who made a thorough search 
of the room and locker of accused during the trial, reported that h~ did 
not fin:i a knife. Sever~l officers called by the court testified to the 
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good reputation of accused and that he was a "superidr" officer 

(R. 118-144, J.46~153, 189-195). 


Technician Fourth Grade Harold E. Mobley testified that 
Sergeant Rister had on 3 July reported to him the alleged offense of 
accused.· Mobley discussed it with severai other men, and on 2 September 
reported it to the first sergeant. The "boys involved" thought it best 
to report it. Sergeant Mobley was called in by the first sergeant after 
Mobley had discussed it with Sergeant h.night. Sergeant Jewell did not 
report the two incidents involving him, but discussed them with 
Sergeant rtister. Later Sergeant Mobley "came into the situation" and 
Jewell was called in by the first sergeant. Ch JO August 1943, First 
Sergeant Murray S. Johnson first became aware of the alleged acts of 
accused 'When Sergeant Knight reported them. Sergeant Johnson questioned 
each man involved very thoroughly, and then reported to the compazv com
mander. Prior to 30 August Sergeant Johnson had not had a report of the 
alleged misconduct, but there had been insin~tions bf Sergeants Botts 
and 0 1Connor over a period of two or three months. Sergeant Johnson 
testified that the· re~ tation of accuse~ in the compaey for truth and 
veracity was "beyond reproach". He was also ·questiaied ~s to the reputa
tion of Sergeants Rister and Jewell for truth and~veracity, and stated 
that both were "absolutely truthful". Accused was recalled by the court 
and asked his opinion as to the truth and veracity of Sergeants Rister 
and Jewell. He stat~d that he had considered that they w.ere "good boys• 
and that they would not do or say anything tha. t would not be ~ truth 
(R. 111-116, 180-188, 196-199). · 

7. The evidence shows that accused visited men of his organiza

tion in their ten·ts, and discussed military and personal problems and 


' 	 mat.tars with them, almost every night. He would at times place his ann 
around the shoulders o.f some of the men in talking to. them, but none of 
the men except two observed aey_indecent acts or advances. sergeant 
Jewell testified that. on 16 or 17 June accused was in his tent for a 

. visit, and that after the other men had gone to sl;ep _and Jewell was in 
bed under the cover, accused sat on the bed, placed his hand over Jewell's 
penis ,on top of the cover, and moved his hand around. When Jewell turned 
over, accused removed his hand and left the tent. Sergeant Jewell 

. 	testified also to substantially the same occurrence on a date between 
12 and 15 July, except that he stated that this time accused placed his 
hand under the cover, gripped Jewell's penis, lfhich was erect and moved 
his hand up and down for a few seconds. Sergeant Hister testified that on 

' 	2 July after he had been out to dinner with accused he became ill they 
returned to his tent, and that when he was trying t~ go to sleep, ~ccused 

~
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reached under the cover, "grabbed a hold1.1 of Hi ster I s penis, and moved 
it up and clown tv;o or three times. 

Accused testified in substantial accord with Serg1=;a.nts Jewell 
and Rister, except that he positively denied placing his hand on the penis 
of either of thel'l and denied any improper conduct. 

\ii th respect to the incident of 2 July Sergeant Rister testified 
that immediately afterward accused handed him a pen knif.e and asked him 
to use it on accused. The testimony of accused vras that he did not have 
a knife at the time, but had "loaned" his knife to another officer a few 
days before. According to a rebuttal witness for the prosecution, the 
date when accused had loaned the knife to the other officer was shortly 
after 2 July. In this situation the prosecution introduced testimony of 
two men that they had seen accused Ylhittling with a knife, but on un
desienated dates. ~uch testimony was erroneously considered, as it was 
cc:nsistent with the testimony of accused and yet might eesily tend to in
fluence the court to disbelieve his testimony that he did not possess a 
knife on 2 July. v~ergeant Rister was erroneously ?ennit~ed over objection, 
on rebuttal, to testify that on two occasions he had gOl'!e to the tent of 
accused by invitation to have a drink of rum. Such testimony was not 
relevant to any issue involved, and tended to show an offense not alleged. 
In the opinion of the Board, however, the admission of the evidence re
ferred to did not, when considered alone, prejudice the substantial rights 
of accused. 

The fundamental issue of fact at the trial was whether Sergeants 
Jewell and Rister, or accused, spoke the truth. In this situation, when 
the reputation of the two sergeants for truth and veracity had not been 
attacked, the court asked/First Sergeant Johnson what their reputation 
for truth and veracity was, and he replied that both were "absolutely 
truthful" • .,,The court also recalled accused for further interrogation and 
requested his opinion as to their truth and veracity. He gave a favor
able report of their truthfulness prior to.their testimoey and charges 
against him. The court appears to have been in doubt as to wtJ_ether to 
accept the testimony of' the two sergeants as true, or that of accused, 
inasmuch as the court itself asked for and r~ceived the opinion of the 
first sergeant as to the truthfulness of the two principal "Witnesses for 
the prosecution. The court went even further and recalled the accused 
to ascertain his opinion of their veracity. Such testimorzy of the good 
reputation of these two witnesses for truth and veracity, may well have 
led the court to accept their testimony as against that of accused. The 
admission of such evidence, when the witnesses have not been impeached on 
the ground that their reputation for truth and veracity is bad, is 
erroneous, and, in a case where there is a direct conflict of eV\dence, 
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injuriously affects the substantial rights of an accused (l>ig. Op. JAG, 
1912-40, sec. 395 (8); CM 190259, Sheffield; CM 195687, Stansb1JrY; 
CM 196371, Steenberg). The examination of accused by the courtas st-9.tect 
above was erroneous for another reason. In questioning an accused the 
court and itg members must confine themselves to questims which would 
have been admissible on cross-ex~ination of the accused by the prosecu
tion (MCM, 1928, par. 121b). Contrary to this rule, the court in this 
case in effect made the accused a witness for the court. 

'lne Board of Review is of the opinion that the admission of the 
evidence referred to above constituted substantial and prejudicial error, 
and that the competent evidence for the prosecution, is n~t of such 
quantity and quality as practically to compel in the minds of con
scientious and reasonable men the fmding of guilty (Dig. Op. JAG, 1912
30, sec. 1284), The accused was entitled to have the judgment of the 
court, uninfluenced by the inadmissible evidence of the truthfulness of 
prosecution witnesses. 

8. The eccused is ,30 years of age, The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from 
24 April 1942; appointed temporary seccnd lieutenant, ·Arrrry of t.rie United 
States, from Officer Candidate School, and active duty, 20 January 194.3; 
temporarily Rromoted to first lieutenant, Anr.y of the United States, l 
June 1943. 

' 9, The coo.rt was legally·constituted. For the reasqns stated, tpe 
Board of Heview is of the opinion that the recorcl. of trial i:;i legally :in
sufficient to supp~rt the findings of ¢lty and the sentence, 

_,..J__.._~____.~__,;.,___·__,;;_..'_, Judge Advocate______.p);; 

--~"1!--ir-r---~----___,Judge Advocate------=· 

_--U~ ._ ___:..L.~-'Judge Advocate____ ...._..,_~_-.__1)_,;..l_~ 
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1st ind. 

War Department, J.A.G.O., 5 JAij 1944 - To the Corru'landine General, 
First Service C.:ommand, Arnzy- .Service Forces, Boston, r!c1.ssachueietts. 

l. In the case of First Lieuten:1.nt Charles J·'.. Johnson (0-1109385), 
Cor,:,s of Engineers, I concur in the foregoing opinion of the Bo2..rd of 
Revi~:w- holoint; the record of trial not legally sufficient to support 
thE< findings of guilty and sentence, and, for trie reasons therein 
stated, recommend that the findings of guilty and the sentence be dis
approved. You are advised that the action of the Board of Review and 
The Judge Advocate G~neral is taken under the provisions of Article of 
v:ar 50½ and in accordance Yd.th note 4 following that article (M.c.E., 
1928, p. 216), and that under the further provisions of that article 
the record of trial is herewith returned to you for a rehearing or such 
other action as you may deem proper. 

2. When copies of the published order in this case are forwarded 
to this office together with the record of trial, they should be 
accompanied by the foregoing opinion and this indorsement, except that 
in the event a rehearing is directed the foregoing opinion and this 
indorsemen t should be returned alone and the disposi ti.on of the record 
of trial and the publication of the general court-martial order in the 
case shall follow the provisions of parar;raph 89, Manual for Courtsa. 
:Martial, 192 a. For convenience ot reference and to facilitate attach
ing copies of the published order to the record in this case, plp,ase 
place the file number of the record in brackets at the end of the 
published order, as ·follows: 

{CM 240788). 

ltyron c. Cramer, 
Major General, 

The Judge Advocate General. 
1 Incl-

Record of trial. 

http:Lieuten:1.nt




WAR DEPAF.TitENT ,,, 
Army Service Forces 


In the Office of The Judge Advocate Genera~, 

washin~on,D.c. (343)· 

1 5 t.4AP 1944 
SPJGH 
CM 240788 

UNITED STATES ) FJ.RSI' SIBVICE C W~ND 
) ARMY SERVICE FCRCFS 

v. 

First Lieutensnt CHARLES 

) 
) 
) 

Trial by o.c.M., convened at 
Fort !)evens, Massachusetts, 

M. JOHNSotl ( O-ll09J6.5), 
Corps of Engineers. 

) 
) 

2.5 January and 7-8 February 
19L4. Dismissal. 

OPINION of the BOARD CF REVIE:W 
DRIVER, 0 1Cct'l1JCR and LOITER:P.QS,Jurlge Advocates , 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specifica
ticnsa 

CHARGEa Violation of the 96th Article of war. 

Specification 1: In that First Lieutenant Charles M. Johnson, 
Compa.!ly •B•, S44th Engineer Boat And Shore Regiment, did, on 
or about 2 July 1943, at Camp Edwards, :Massachusetts, unlaw
fullJ' and wrongfullJ', 1n a lewd and lascivious manner, place 
bis hand en the penis of T/t. Marvin K. Rister, and did thereby 
bring discredit on the military service. 

Specification 21 In that First Lieutenant Charles M. Johnson, 
C~ •B", S44th Engineer Boat and Shore Regiment, did, on 
or about 1 July 1943, at camp Ecbrarcls, Massachusetts, unlaw
fully and wrongf'ully, in a lewd and lascivious manner, place 
his hand on the penis of T/4 Dale R. Jewell, and did thereby 
bring discredit on the militar;r senice. 

Specification 3, In that First Lieutenant Charles ll. Johnson, 
C~ •B•, $44th Engineer Boat And Shore Regiment, did, on 
or about lS July 194.3, at C&np Edwards, :Massachusetts, unlaw

. tully and 1t'?'algfully, in a lewd and lasciv1°'18 manner, place 
his hand on the penis o! T/4 Dale R. Jewell, and did thereby 
bring discredit on the militar,y senice. 

He pleaded not gullt;r to the Charge and all Specifications. He ns !ound 
guilty- of Specification 2, except the figure •cm• (l)• and the word •Julyt', 
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s.ubet1tuthc theretor the figure •sixteen (16)• and the Yord •Jun.., and 
g,dlt;r of Spec1!1cationa 1 and 3 and ot the Charge. He was sentenced to 
be d18ai.8Nd tlae aonice. The reTi&,ring authority approved the sentence 
and tonrardecl the record of trial for action tmder the 48th .lrliicle of War. 

3. The evidence tor the p~ecution shOll's that accused was an off'i
cer of COIJ.Pl,ll;1' B, Si.4th Engineer Boat and Shore Regi.Jlent, stationed on 
'laahb1lr.ll Island, Cup Ednrds1 lf.usachusetts, f'rom about the last of J(ay 
1943, and that he •• later aade leader of' the First Platoon. The aen 
ot the com:p1.n7 ll'ted in pyram1d.al tents, sixteen feet square, 111th f'ive 
mm to a tent. The five cots Yere &!Tanged in each tent according to a 
standard plan. .l noor plan, drawn to scale, was pl.aced in evidence 
(EL l). TflChnicien F011rUa Grad• llan1n x. Rister and f'our other men occu
pied. one et· the tents, am Technician Fourth Grade Dale R. Jewell and f'our 
other Mn occupied. another. It was the cust0J11 of' accused to visit the 
118D 1n their tents practicall)" enr,r night, and during June am ~ he 
na .trequentl.7 in the tents occupied by' Sergeants Riater and Jewell re
spectivel.7. 0lt .nch Ti.sits accused and the men talked about various thingB, 
.nch u, probleu,- hoae1 llilitary du.tiea and tnture ambitions. Accused 
took a •lot at 1.aterest• in the 11811 of the platoon (R. 10-121 22-2h, 34-3S,' 
31-39, 1S, ~-81, 97-99)• 

a. Spec1!1cat1cn 21 Sargeant Jewell testified that he wu 19 
;rean of ip, and •• a stock room clerk 1n ciTilian 11.f'e. About 8100 p.a. 
en 16 or 17 Jtme, accused came to his tent and they talked aa usual. Two 
or three ~lier aen 1n the tent Yant to bed, and about a hali hour later 
Jenll nnt to bed. He occupie<l the cot at the lett rear corner of the 
tcit, •• T18na troa the entr~e. Jewell waa 1n hie shorts and under
abirt, and 1Wder hi• blNlket•. .Accused eat on the edge ot Jnell•s bquk and 
t&lbd to hilll. The tent was lighted b,- a candle. "Prett;r aOC1D.•, at about 
9•30 or 91J6 p.m., accuaed p1lt his hand 011 Jewell's leg and started mOTing 
it up and down mi the leg. He then aoved his hand •on top• ot Jewell•• 
•privates• and •just IDDTed it. aro1md•. The hand at accused was en "top• of 
the blanket. Jewell did not; h&Te an erection. .lt the time, aceued wu . 
e1ttac en the le.ft side ot the bed, u •7ou stand at t.he head, .facing the 
toot.•. When a.ccued Pitt his hand on Jewell 'a llpr1Tatea•, th• latter, llho 
had been l1iDg 011 hia back, turned nq troa accuaec:l, llho • jut aat there 
a tn ldmtt.ea• and then le.rt the tent. Neither said anything to the other. 
~ crosa-uaminaticn, Jeqll admitted that 1a Se~ember 1943 he testitied 
under oath that. accused, aff.er putting his hand on hie (Jenll•s) leg 
IIO'red "his hand up to~ abd0118D. on top o! the conra•, :that he (Jenll) 
then aoved, and that accused did not toach his •priTatu at all•. He 
could not account tw the ditterence, but reiterated that in f'act accused 
placed_ his hand abOYe his penis. Jewell stated that he wu "terribly
Bhocked•, but aaid nothing. After the night ot the incident, accueed 
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cominued to come to the tent as in the past. (R. 87-90, 94, 99-109, 119). 

b. Specification l: Sergeant. Rister testitied that at about 
10 p.m. cii l July 1943, when he as on guard at pier No. S, washburn 
Island, accused "walked out, there• and invited hill to take dinner 111.t.h 
him the following night, Friday, 2 July, to Cf!lebrate the birthday- of ac
cused. When Rister stated that "Lieutenant Deitrich11 had restricted h1Jt 
for Thursda7 and Frida7 nights, accused, who was acting company comander 
at the time, stated. that no one could restrict Rister without his consent, 
and directed Ri~ter to get his pass. The next morning, they had a fur
ther conversation about going out to dinner, accused suggested that they 
go to the New Yorker care 1n Falmouth, told Rister to meet him at 6H>O P•lll• · 
at the bridge, and added that it would be besi that the rest ot the ~ 
p8n.7 not 1ciimr anything 11about this•. Rister went to the bridge _about 
6al5 p.m., accused, who was already there, entered a taxi, and Rister got 

· in the saa. cab. Two or three other soldiers were in the taxi. .A.ccused 
asked •sergeant, where are you going to-night? .Are you stepping out?• 
They le.rt the cab in front or the City Hall, lllhich is next to the Nw 
Yorker Cafe, in Falmouth. They separated there, a.a each had some purchases 
to make, aoo mt ,?.gain at the New Yorker. When Rister returned, accused 
was talking to •ueutenant Pogogetf", and the three talk~ in front, ot the 
care. •sergeant Sills" and his wile 11caae. byt' and stopped to talk. · .lc
cused, Lieutenant Pogogetr and- Rister entered the cate and each had one 
cocktail. When Lieutenant Pogogef.t left, the other two ordered and ate 

. lobster, 11hich Rister had never eaten be!ore. .li't,er dinner they- 1'8tlt to 
a moTi.e theater, lib.ere Rister became 11veey sick", and had to go to the 
latrine £our or five times during the show to vamit. .&!tar t.he shCJll'1 they 
ret.urned to camp in a taxicab. Accused paid all the expenses of the 
evening, except; that Rister paid his awn tan fare to town (R. 12-22). 

. When they reached the Comp8.l]y' area, ·about llidni&ht, accused 

of'fered to turn in Rister's pass tor him, acccnpanied Rister to hi• tw, 


.and prepand his bed i'or him. Ckie of them lit a candle. Rister•s cot was 
in the left rear corner ot the tent as viewed from the· entrance. Rater 
removed hi.a clothing, except his shirt and shorts, got in bed, and tried 
.to go to sleep. Accused asked Rister how he felt, Rister replied that he 
ns •a little weak", and accused eat dOlfll en the edge of' the bunk~ About 
that .tille the candle waa blCMD. out. .lcca.aed placed his hand on Rister'• 
forehead and asked whether Rister had !enr. They taJ.lmd tor four or 
five minutes. .A.ccused lay down beside Riater and placed his hand under 
the blanket and •ovar11 Rister's stou.ch. Inned:iately' afterward, accused 
moved bis hand onto Rister' s rigbt leg, reached inside his aborts •grabbed 
hold" o.t his penis, and starte.d JDOTing it up and dOll?le Rister t~d over 
on his lett aide ~d said •sir, it is time you were leaving"• .locused 
removed his hand, sat up, shortl.7 atternrd handed Rister an_ open pen lmife, 
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and stated 11Here., Sergeant., take this and use it on me. Sane.:,ne should 
have long ago". Rister was frightened., closed the knif'e and returned 
it, and again suggested that accused leave. Accused then left the tent. 
Rister was not asleep at any time while accused was in the tent (R. 
22-27, 83). 

The next. morning, 3 July., Rister was told to report to accused 
1n the orderly room. When he reported, accused., referring to Lieutenant 
teitrich and a sergeant 1n the outer office, stated' "those people think 
;you are on., the carpet here•. "Actually., you are not•. Rister under
stood that accused was referring to his taking his pass when he was 
supposed to be restricted. Accused then "bowed his head" and said 
•sergeant, I am sorry about what happened last night. I don •t knOW' what 
was wrong with :M". Rister made no reply., saluted and lert. A night or 
two later, 4 or 5 July, accuaed came to Rister' s tent, called him outside., 
again apologized, and said., •r am very sorey !or what happened last 
night•., that he did not know wwey he did it" nor what was wrong 'With hill., 
and "Sergeant, y-ou knOW' y-ou can report me for this?• The only other con
versation that Rister had with accused about the incident was on 2 or 3 
September, the same day that Rister "reported to Captain Malone•. Ac
cused asked hi.a where he had been all morning., Rister stated that 
•Sergeant Jolmson• could explain, and accused asked "what 1s the matter? 
Are you boys gunning for me?11 In June accused had vieited Rister• s 
tent practical]Jr every night except on weekends. For a ne~ or a little 
longer after "tha incident", he did not come there, but then resumed his 
visits., o! which there were at least_ 1S in July (R. 27-35). 

en cross-examination., Sergeant Rister testified that prior to 
his induction he had attended college three and a halt years, and taught 
school for a y-ea.r and a half'. .A,ccused bad encouraged him. to app4" tor 
officer candidate school, on account of his educational background, .and 
had told hi.a that it would be necessary to overcome his shyness. The 
point where he and accused met on 2 July was the main entrance of the 
camp and the principal taxi stand. The caf'e to 'Which they went is one o! 
the 'principal eating places of Falmouth. 'Whan they returned to camp that 
night, Rister was feeling very bad as a result or his illness. When they 
reached his tent, the other four occupants nre there., in their bunks. 
The head of Rister 1a cot was toT&rd. the corner of the tent, and the .foot 
was toward the center. Ot.her than the five cots, the on:cy, other furni
ture 1n the tent was a clothes rack, five and a half or six feet long 
and tour to four and a haU feet high. It was between Rister, s bunk 
and the entrance and approximately perpendicular to the bunk. Rister 
reiterated th.at he was awake the whole time he and accused were in the 
tent. He admitted that at a previous stage of the ,case he had stated to 
"Kajar Godf'reyw that he had "dozed oft". , Rister did not know whether accused 
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1&7 on or under the blanlcet, but knn that the hand or accwsed wae 'Ullder 
the blanket. He adaitted that 1n s•pt,•ber he teatilied berore •L1.eut.enant, 
Colonel stevenson• t.hat accu.Hd wu ~onr the blanket•. Rister made no 
outer., when accused placed hie hand on Rister Is •priTates•. He heard no 
noise troa lnY' or the other .bunks. The knife that accused handed b.1Jl wu 
a mall pen knite. Rister stated that a knite he had seen on the re
porter'• desk in prertou proceedings wae "Ter., close• to the· d.se of the 
knife aceued. handed him, and adaitted that on the toraer occuian he bad 
testified that it felt •Uk• th• same m1te• and was •exact~ the aaa. · 
kni!e•. When accused started out ot the tct, Rister tu.med .froa hie left 
aide to his rig~ aide, raiaed up on his elbow and &rll, and an, the btad 
and should.era of accu.sed, OTer the top ot the clothes rack, ae he went out. 
When accused cal.led Rist.er out ot his tent on 4 or S JUJ,y, the latter a&id 
something to the ettect that be •didn't blackmail an,-one•, and that he 
liked accused as a friend. Thq then shook bands. J.ccuaed continued to 
encourage him to prepare for ot'.t:icer tra1n1og. The .tiret. oUieial com
pla:1.n:t Rister made about the ineidem was to •Sergeant Johnson•, the first 
sergeant., on l Sept;em.ber. He then made a complaint to •captain 1£&J.one•, 
the Compatl1' coimander, OD 2 September. He did not initiate these c011
plainta, but was •sent for• (R. 36-74). 

c. Specification JI Sergeant Jewall tutitied that at about 
81.30 p.s.-about 12 or 15 JulJr 194.3, accused came to hi• tent and talked to 
him and the others as usual... Jewell, who had on his shirt and shor\s, •• 
writing a letter. Accused sat on Jewell •s bed. When Jewell tin1.shed ha 
letter, be wu qing down as accused talked, and then tell asleep about 
9130. Jfter sleeping a 11hlle, Jenll was awakened by' the hand ot accued. 
under tbe COY"er, inside. his aborts, and on ha •pr1Tatesn. Jnell bad an 
erection at the t:1.m. He turned OY"er and sat up. There was no l.1ght. in the 
tent. J.ccused mOYed his hand, sat there OD the ·edga o.t: the bed ~ •second 
or so•, and left the tent. Neither said anything. About the next. d..81', 
accµsed aeked Jewell to report to the orderq roan. 1lhen he reported there, 
accused apologized, said he •• sorrr tor what happened, and •You kn01r, 
70u can turn me in•. "You know you can also blackmail m•. About 1 
Sept,•ber, Jewell was asked to report to the 1"1.mt sergeant, and u a result 
111.ased the morning fonation. At noon accused came to his tent and asked 
where he had been. When Jewell told him he had reported to the first 
sergeant, accused stated "What 1a the matter? Are they gm,ning tor•?• 
(R. 90-94, 123). · . 

en cros,s-exam1nation, Jewell teatUied that he and Sergeant Riater 
were friends, came up together trm a aouthem camp for the tria.1, and had 
discussed t.he case. When accused caae ~o the tent .011 the occasion 1n Jal.7, 
Jewell'• tent mates nre there. 1lben the incident happened, Jna.11 Ill.de no 
op:tcr,r. His tent mates were •sleeping, or not up". Jewell admitted tliat in 

-s



048) 

September he had teat.1.tied -under oath that en the day attar the incident, 
when be na called. to the orderq room, accused apologized, said he was 
sorrr and that he did not know •what got into him•' but did not. sq any~ 
t.hing else. Re admitted that prior to the September testimonJ" the .t'irst 
sergeant and "Captain Mal.C11e• had interviewed him, and his memory had 
been refreshed, but be could give no explanation ot why' be had not Jll9l1- • 
tioned at that time that accused said he cciuld •turn hilll in• or could 
•blackmail" hia. Jnel1 was aura that attar the ~ incident accused 

did not. come to hie tent. any more. 'Rhen a question and answer that ac

cuaed did come to bi.a tent again, were read, he stated that accused came 

t.bare on l September, and that he did not re~ember whether or not he re
sumed his 'fis1t11 after the incident. Jnell never made _arr:, complaint to 
·a superior otticer about either ind.dent (R. 9$-99, 109-115). 

Ii. ,lceutted te8titied substantial~ 1.11 follc,irs: He categorically 

danied that he was guilty of aq ot the offenses charged. He stated that 

ha was born in Boston, Massachusetts, attended Haryard College !or two 

years, Carnegie Institute of Technology for two and a half years, and 

Massachusetts Institute ot Technoloa tor cne year. He then worked !or 

t.ha United states Immigration and Naturalization Service tor tour and a_ 

halt 79ars en border IBtrol, and tor a 19ar and a halt an__ the inspection 

start. He as tben inducted on 24 April 1942. He was cam:Lssioned a 

aacond lieutenant. on 20 Januar,r 1943, attended the .AJnphibian Ccmipa.ny O!ti 

cers School until 26 Febru&ey 1943, and was then assigned to CoJDP8l]1' B, 

544th Engineer .lmphibian Regiment. 'When he report.ed. to Company B, the men 

were undergoing basic training. Accused took furl.her sped.alized train
ing at Harvard and returnad to the co~ on 23 May. The next. da7 they 
moved to lfaahbum ·Island. The COmpaDJ' was organized according to the 
tables ot organisation about 6 or 7 Jilly", and accused was giTen conmand 
oi' the first platocm. When accused first came into the com.and he- was given, 
as required reaA1 ng, a pamphlet entitled "The C~ Conmander• written 
by a German otticerc .l portion ot this pl.Jllphlet (De.t'. Ex. A) was intro
duced in erldence. The text; of the exhibit stresses the value or casual 
tours ot inspection through the quarters ot the :un, not as a superior 
ot!icer but. as an 11elder comt"ad... It suggests that during such a 
"!riendl.7 call• the co~ commander 11hould talk with "his boys• and 
ltu.q- their personalities and characteristics. Accused read the pamphlet 
and at;tempted to app~ the instructions given. As he knew that "Captain 
Jlal.ODe11 expected to :make hill a platoon commander, and as he had lost touch 

.	with the men during his absence of about five weeks at school, he pro- . 
ceeded to make 'Visits among the tents or the company. His chief purpose 
was to learn the abilities o! the men. He took an interest in Sergeant 
Rister becauae he had the highest •GCT• score in the company. Ha sug
gestect to Sergeant Rister that he plan to apply for ofi'icer candidate school, 
but told him he would have to overcome his shyness. Accused was inter
ested in Sergeant Jewell becauae he was a good coxnain and above the 
&Terage 1n: the platoon CR~ l2S-l37). 
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.ls to the occurrences with respect to "'hlch Sergeant Rister 
testi.f'ied (Spec. l), accused was in substantial. accord up to the time they 
returned to Ri8ter I s tent about midnight on 2 July. He denied that there 
was 8:llY intention of concealillg tram. others in the taxicab the fact that 
he and Rist.er lll'ere together. They had dinner in the main dining roan o! 
one of the principal cafes of Fall!Jouth. When they returned to camp, 
Rister was '1'flr7 weak as a result of bis illness, accused helped him into 
bed, waited a few minutes to see 11n1:1ther lying doMl would cause him to 
"lomit again;' then blew out the candle and left. He did not notice 
whether the other occupm:rts of the tent were asleep or not. Accused 
denied that he subjected Rister to any indecent treatment and that he 
placed his hand under the cover and touched Rister' s •privates• in aey 
way. .Accused denied that he handed Riister a knife and asked hiJll to use it. 
·He stated that at that time he had lost hie pocket knife, as he had loaned 
it to Second Lieutenant Julian Burke and had not received it back. The 
knife that he had owned us about four inches letl£• Accused testi.f'ied that 
at a previous stage of the case Lieutenant Burke appeared as a witness, 
produced his own kni.f'e, about two inches lmg., and .Left it on the re
porter• s table. tater, when Sergeant Rister testi.f'ied, he examined 
Lieutenant Burke 1s knii'e and stated it was •exactly the ssme size" as the 
knite accused bad banded him en 2 Ju.17 (R. 137-143, lS8-163). 

Accused stated that on 3 July he called Rister to the orderl7 
room because of a discussion he (accused) had that morning with Lieutenant 
Deitrich about Rister I s having gone out on pass the night be.fore when 
Lieutenant Deitrich had restricted him. He testi.f'ied tbai he told Ri.ater 
at that time that he bad an argument 'With Lieutenant Deitrich about it, 
that he (accused) was "sorry that it ha:wened•, that it was the fault cL 
accused and that be had not shown very much tact. He also asked Rister 
how he waa and told him he (accused) was sorry 11about; -what had happened•. 
Accused stated that in saying he was sorry, he referred to putting Rister 
•in a bad lightw with Lieutenant Deitrich, and al.so to the "hard time ot 

it.• that Rist.er had at the movies. Accused denied that he said •r dai•t 

knar llbat was wrong with me", that Rister could report him, or that he 

could •blaebiail" him. Accused stated that his visits to Rister•s tent 

continued after 2 July. .lccu.sed testified as to the dimensions and in

side &lTSllgement of Rister 1s tent, as shOffll by the floor plan (Ex. 1) 

and by a draw.1.ng of a cross section (Def .Ex. B). He claimed that Rister 

couJ.11 not have seen him at the tErl.t entrance, over the top of the clothes 


· rack, lrhen on the cot raised- on his elbow (R. 143-1.57). 

J.a to the events with respect to which Sergeant Jewell' testi.f'ied 
(Specs. 2 am 3), accused stated that he did not on either occasion place 
his hand on Jnell Is penis, and denied that he ever apologized to Jewell, . 
or had aey conversation with him about •blackmail• or. anybody •gunning for" 
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him. He at&ted that be had no recollection or ~bing •particularl.r' 
ever happening 1n Jenll. 1 a tent CR. 16)-164). 

On crosa-ex.amination, accused admitted that he ~ have told 
a few •off color• stories in R1ster1a tent, but denied telling 1.?11' 
dirt,y stories. He admitted that he testi!ied m a pretlous occuion 
that he had told one or two dirty ltoriee to •the b018• 1n the tents. 
ae admitted that it was hie cuatom to ruU the J1en 1n t.he neninga 
several tiaes a week, and that he '9111ted them more ctten than 8fl7 
other ai'ficer in the platoon. He denied that on l JU1y he told Rister 
DOt to say anything aboat. bis :invitation, and t.hat on 2 Jui,- in the 
taxicab he asked Rister whether ha was stepping out. .&.ccused admitted 
that llhen Rister was 111 1n the theater, he took R:1.ster•a pulae. He 
admitted that before leaving the tent he sq have sat ai the bed !or a 
minute, and that he placed his hand on Rister•a forehead to !ind out 
whether he had !ner•.. He denied lJ'1ng dc.n beeid• Rister, or t011ching 
him, ot;her than a>. the forehead. Accused thought he loaned his Jm1fe to· 
Lieutenant. SUrke abcnt the latter part al June. H• denied the cCllversa
tion 111th Rister about the knife, and that Rister uked hill to leave the 
tent. .lccuaed called Biater to his ottice the next d.87 becau.ee he had 
an argument with Lieutenant Deitrich about the paH, and told hill he 'RUld 
talk to Rister. Accuaed ada:itted that he bad vid~ed 1n Sergeant. Jffell__., 

~ . 

t.e:ct, but had no particular recollection ct T.lsiting there about l,6 or 
17 JUDe or 12 or 15 J~. He denied that he had ever put hie band onr 
Jenll•a •privates• or Cll hia penis. Accused alao denied cal.11ng 
Sergeant Jewell to his ot'tice, apologizing to ha, or at.ating that he 
could •bl.ackmail • accused, or tum hut in. He denied asking e:1t.her Rister 
or Jewell,. about l Septel!lber, "What are the bCJ1lS tr,:tng to do? A.re they 
gunning for me?• .Accused did not remember whether he had ever sat on 
Jewell Is bunk, talking, after the light was out.,. and would_ not •a:r that 
he never had. He did not start ruiting the man util the:, went to 
washburn Island, and denied that he 'Yilited the tents of Rister and 
Jewell more than ot.hers. He admitted testilying on another occasion that 
nearl;y ffery night he was tree he 'Visited 1n either Rister'• or Jewell 'a 
tent (R. 165-196, 201). 

On examination by the c~ and ~ cross-examination, accused 
stated that when Rister told him that be was restricted, he ( accused) 
did not consult Lieutenant Deitrich, because the latter did not have 
aut.bori~y to restrict Rister. He stated that he asked the first sergeant 
whether anyone n.a restricted. The next day, ) ~, · Lieutenant Deitrich 
approached hiln about Rister'• restriction, as he had looked tor Rister 
on the night of' 2 J~ and discovered his absence. Accused admitted that 
he should have cmsulted Lieutenant Deitrich. Accused .stated that Riater 
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did not mention his restriction until 2 July, but admitted that he may 
have testi!'ied on a previous oc,asion that Rister told him of the re
striction on l July. He admitted that he had knowledge ot the restric
tion., from Rister, prior to go~ to dinner with him on 2 Jul.y (R. 196
2001 2~-210). 

It. was stipulated {Der. EX• c) that Seccnd Lieutenant Julian 
Burke it present would testi!'y that, to the best ot hie recollection at 
sometime between S July arxl. 12 July, he borrowed a small knife trom ac
cused arxl. left it en the compaiv commander's desk the next day. /~ the 
time accused ne acting company commander, and the kni!e was about ~ '"ice 
ae long as •this one•. It was also stipulated (Det. Ex. D) that another 
otficer w:,uld testify that he was directed to search the quarters of ac
cused for a knife, searched a room and trunk, and did not find 11 knife 
(R. 210-211). · 

Stipulations (Det. Exs. K, L, M, N and 0) were introduced to 
the effect that fQll' enlisted men who were tent mates of Sergeant Rister 
about. 2 July, and one who was his tent mate for about t1ro moo.ths prior to 
8 September., if present, would testify that none of them saw My untoward 
or indecent advances made by accused to Sergeant Rister on or about 2 
July. It •s also. stipulat,ed (Det. Ex:s. P, Q, R, S and T) that five en
listed men irho had been tent mates of Sergeant Jewell would testi!';r 
that they did not see accused make any- untoward or indecent advances t 'J 

Sergeant Jewell, three of them referring to about lS June or about 15 . 
J'Uly., and two ot them referring only to about 1S July (R. 213-217)• 

It was al.so stipulated (Def. EU. H., I and J) that Father Oerald 0 

F. Kellogg, a Catholic priest, .of Messina, New York, would testify about 
the work and good reputation or accused in the Church; that Mr. Don A. 

·Gribble, assistant inspector., United States Immigration and Naturaliza
tion Service, would testify that accused worked under him for seTen 

months, that he observed accused in his work and as a scout mast~r, and 
that the reputation of accused was excellentJ and that Mr. M. H. Wilson, 
a high school principal, would testify that he observed accused when 
the latter served as basketball coach for one season and that the general 
reputation o! accused ns excellent (R. 212-213). 

A stipulation (Def• EX• E) was wtroduced to the effect that 
Colonel Jam R. Crume, Corps of Engineers, would testi!'y that he observed 
accused carefully' as a prospective company -commander, that accused was 
an excellant officer., but that he knew nothing about the morals ot ac-': 
cused. It was stipulated (Det. Ex. F) that :flajor John B. Gibbons, Jr., 
Corps ot Engineers, would testify that accuaed had been _under his command 
since about February 1943, that he found accused, an excellent or superior 
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officer at, all times and one of the outstanding 70UDg officers of the 
organization, and that he bad neTer heard any of the men of the organiza
tion speak about the reputation or accused as to moral.a. It. was fur
ther stipulated (Def. EJ:. G) that Captain Frank G. Yalcme, Co:n,s of . 
Engineers, 110uld testify that be had shared quart.ere 111th accused, his· -- · 
second-in-command, that accused was the most ambitious, energet+c and .· 
industrious o.Uicer in the company, that accused knew more about. the. J!lell 
of hi• platoon than did any other officer, and that be had lieTer -~51... · 
the morals a! accused discussed; also that he (Captain Malone) had en- . 
couraged his officers to mix 1d.th the men, pa.rticularl,.- 1n the evening, 
to ascertain whether there were any personal. problems, but that he would 
not encourage visiting in the late hours of the evening (R. 211-212). 

The last stipulation (Def. Ex. U) was that accused was 'given a 
psychiatric examinat.ion about 16 September 1943 and that the findings 
were: (l) No evidence of psychosis or psychoneurosis and (2) responsible 
and acct'Ullt&ble far his behavior (R• 218). 

S. Se:rgeant Rister -was recalled in rebuttal and testified that in 
M.a:y, June and July 1943, he had heard men in the company refer to accused 
as "Mother Johnson", and that prior to l July- accused had invited him to 
dinner two or three times. He testified that. on the night of 2 July, the 
clothes rack in his tent was not more than two and a half feet· from the 
lei't side wall of the tent j that he saw it in that position, and that he ~ 
knew or nothing between the clothes rack and the center of the tent. On 
cross-examination he testified that the rack was part,}J' in his line of' 
vision as he saw accused go out the door, and be had to look around the 
side of it. He did not remember whether he testified on the previous d~ 
that he saw accused over the top of' the clothes rack. He admitted that 
he testified in Seftem~r that the rack was away i'rom the wall of the tent 
"about not more than four feet 11, and stated that both distances were 
estimates. en examination by the court Rister testified. that he could 
plainly see around the end of the clothes rack when he raised up on his 
elbow: (R. 218-239). 

6. a. The evidence showrs that about 23 Kay 1943 accused return~ to 
bis organization atter taking a specialized training course. The next day
the organization moved to Washburn Island, Camp Edwards, :Massachusetts. 
The men of the company to which accused was assigned occupied pyramidal 
tents, sixteen feet square, with five men to a tent. From the time they 
moved to Washburn Island, through J1me and July', accused visited the men 
in their tents practically every evening. In the course of these visits 
he was frequent}J' in the tent occupied by Technician Fourth Grade Marvin K. 
Rister and tb,e tent occupied by Technician Fourth Grade ])ale R. Jewell. 
The company commander encouraged his officers to mix ld.th the men in the 
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evening, and accused was given, as required reading, a pamphlet; which sug
gested the importance of friendly calls on the men. 

b. Sergeant Jewell testified that at about 8 p.m. on 16 or 17 
June accused came to his tent and the;r talJced as usual. About a half 
.hour after the two or three other men present went to bed., Jewell also 
went to bed. .A.ccused sat en the edge of the bunk and talked to Jewell • 
.A.t about 9:30 or 9:45 accused put his hand on Jewell's leg, moved his 
hand up and dOffll there, then placed it "on top• of Jewell's •privates• 
and 1tjust moved it around". Jewell was on his back under the blanket. 
and the hand of accused was en •topl' of the blanket. Jewell turned away 
and shortly-'arterward accused le.ft the tent. Nothing .was said by either. 

Accused testified that he had no particuli r recollection or 
visiting Jewell's tent about. 16 or 17 June, and denied that he had ever 
placed his hand over Jewell 'a 11privates• or on his penis. 

. c. At about 10 p.m. on l July accused talked to Sergeant Ruter, 
then on guard dut7, and invited him out to dinner the follorlng night; to 
celebrate the birthday or accused. When Rister advised him that he had 
been restricted by "Lieutenant Deitrich•., accused, the acting company 
commander at the time., stated that no one could restrict hilB without the 
consent of accused, and directed him to get his pass the following night. 
ShortlY" after 6 P••• on 2 July, accused and Sergeant Rister went. to the 
city of Falmouth for dinner. They entered the Nn Yorker Cate., had one 
drink with another officer of the compa~, and then ate lobster. .&.tter
ward they went to a movie. While there, Rister became very ill from the 
lobster, and had to go to the latrine .four or five times to vanit. When 
they- le.ft the theater, they returned to camp and arrived there about mid
night.. Rister was very weak on account of his illness, and accused ac
companied him to his tent. Accused prepared Rister 1e cot, the latter 
went to bed, and accused sat on the edge of the cot, placed his band on 
Rister•s forehead am asked how hd felt. The other occupants of the tent 
were apparently- asleep. 

Sergeant Rist~r testified that about that time the candle was 
bl011n out, that after they talked !or .four or !ive minutes accused 1a,. 
down beside him, and that accused placed his hand under the blanket and 
"over• Rister•s stomach. Rister testified .further that iJll!l8diately
afterward accused moved his hand·onto Rister's right leg, reached in
side his shorts,· "grabbed hold" of his penis, and started moving it up 
and donn. Rister turned on his side and asked accused to leave. Ac
cused removed his hand, sat up, handed Rister an open pen knife, and 
stated, •Here., Sergeant, take this and UH it on me. Someone should have 
long ago11 • Rister closed the lmife, returned it, and·again suggested that 
accused leave. ,Accused then left the tent • 
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· Accused denied that these latter events happened, and testified 

to the following versioni When Rister was in bed., accused remained in 


. 	the tent a rew minutes to 1:3ee whether Rister would vomit again on lying 
down., then blew out the candle and left the tent. He denied that he 
(accused} lay- down., that he touched Rister other than on the forehead, 
that he subjected Rister to any indecent treatment., that he handed 
Rister a knife, or asked him to use a knife. · 

The next ~Y', 3 JUJ_y-1 accused called Rister to the orderly room., 

referred to an argwnent with Lieutenant Deitrich with respect to Rister•s 

going out while under restriction., and stated., with re1'erence to 

Lieutenant Deitrich and a sergeant in the out.er office., "those people 

think you are on the carpet here.• •Actual.17 you are not•. 


· Sergeant Rister testified that durl~ the interview accused 

"bowed his head• and said, •I am aarey abM what happened last night. I 

don't know what was wrong with me•. Accused denied s¢ng 11I don't kn01r 

what was wrong with me•., and testified that in saying he -..as sorry- he re

ferred to putting Rister •1n a bad light• -with Li.eutenazrt Deitrich OYer 

the restrict.ion, and to the ~ess of Rister in the theater. 


Sergeant. Rister testified that about 4 or S July ac.cu.sed again 

apologized and said., 11! am sorry for what happened last night•., that he 

did not know ~ he did 1t• nor what was wrong with him, and •sergeant., 

7ou know you can report me tor this?• Rister stated that he •didn't 

blackmail ~ne• and that he liked accused as a .friend. They then shook 

hands. Accused denied saying that he did not know what 1ras wrong with 

hill, that Rister could report. him., or that Rister could •blackmail" him.. 


Rister testified that abOtit 2 September., a.tter he had been inte:r

Tiewed by the compa.I]1' commander, accused asked him "What is the matter? 

Are ;you boys gunning tor me?• Accused denied this conversation. 


Sergeant Rister made no official complaint about; the occurrence 

or 2 July until 1 and 2 September when he was interviewed by- the first. 
 . 
sergeant and the com~ camnander, llho had 11aent for" hill. 	

' 

d. Sergeant Jewell testified. that at about. 8130 p.11. aboat 12 
or lS July accused came to bis tent and talked to him and the other 
occupants as usual. A.t'ter Jewell .finished writing a letter, he 1*7 on 
his cot and talked with accused,. who was sitting on the bed. The ~her 
men in the tent were •sleeping, or not up"• JP8ll fell asleep about; 
9:30, but was awakened a little later by- the hand of accused under the 
cover., inside bis short.s, and on his •priTates•. Jewell bad an erection at 
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the time, There was no light in the tent. Jewell turned O"ter and aat 
up· when he awakened, a~mi.sed moved bis hand, sat on the edge of the bed 
a "se·----~ or so•, and then le!t. Neither said anything. 

Accused testified that he had .no particular recollection ot 
visiting Jewell's tent about l2 or lS July, and denied th.at he had ever 
placed hiit hand CV.:' Jewell•s •primes• or on bis penis. 

Jewell testified that the next day accused ca).led him to the 
orderly room, apologized, said he was sorry tor what happened, and "You 
know you can tum me in". "You know you can also blackmail me•. !c
cused testif!ed that this conversation .did not occ\11'. 

Jewell testified that about l Sept.ember after he n• inter
viewed by the :first sergeant, accused asked him -what is t.he matter? 
Are they gunning for me?" Accused denied this conversation. 

Sergeant Jewell never made any canplaint to a superior officer 
about the incidents of 16 ar 17 June and l2 or lS Jul;r, but ,ras inter
viewed on the subject b7 the first sergeant about 1 Sept.ember. 

a. The testimony of Sergeant Rister and of accused is in direct 
con£lict as to the offense alleged in Specification l. The testimony of 
Sergeant Jewell and of accused is in direct conflict as to the offenses 
alleged in Specifications 2 and .3. If the testim0Jl1' of Sergean~s Rister 
and Jewell is believed, the accused was shown guilty beyond any reason
able doubt. If the testimODJ" of accused is believed, hens not shown to 
be guilty. The sole question for soluti~n, therefore, inTolves the 
credibility or these witnesses. 

It was shown that in some particulars there was a slight variance 
between the testim0n1' or Sergeants Rister and Jewell at the trial am en 
former occasions. However, the statements referred to related to what 
the Board considers relatively unimportant collateral facts. It must be 
remembered that the events occurred in June and ~ 194.3, llhereas the 
witnesses were testi!ying in Febru.aey 1944•.The same comment applies to 
the confiicting statemants of accused ld.th respect to the ds.te ai which 
Sergeant Rister told him he had been placed under restriction. As to 
the important det;&i.ls of the offenses alleged, both Rister and Jewell were 
positive and assured in their testimony. If the accased did what the7 
testified he did, it would be inconceiTable that they could be in doubt, 
as to -whetho,r or not the event~ occurred. Therefore, they- either will
f'lll.17 lied in order to destroy the reputation and career of' accused, or 
they told the truth. · . 

.A.lthough each Speci.ficatioo and the proof' thereof is to be ccn
sidered se~rat~, yet it is clear that ii' the version of accused is 
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acc.pted both Rister and Jewell wi.lU'ul.lJ" perjured themselves. There is 
no hint in the record or an:r reason or motive for these two men, both 
above average intelligence and admittedly good friends or accused, to 
have conspired against him. The three witnesses under discussion 
testified at length and in great detail, both m direct and cross-examina
tion, so that the court had an unusual opportunity- to observe their de
meanor under oath and to appraise their respective traits indicating 
credibility. The court was satisfied that. the two sergeants spoke the 
truth, and accordingly- found the accused guilty. 

The Boa.rd attaches little importance to the !act that neither•Rister nor Jewell made any o!ficial complaint about "What had occuITed 
until they were called in and interviewed about 1 September. The7 lf8re 
.friends a£ accused, respected him as a company of'.ficer, and not un
naturally preferred to forget the 'Whole thing. 

For the reasons stated the Board of Revi81! is convinced that 
Sergeants Rister and Jewell told the truth, and therefore is of the 
opinion that the evidence shows beyond reasonable doubt that accused was 
guilty. . 

7. The accused is 30 years of age. The records of the 0.ffic"' of The. 
Adjutant General show his service as fol1011S1 Enlisted service from. 24 
April 1942; appointed temporary second lieutenant, Army of the Urdted 
States, from Officer Candida'.;,e School, and active duty, 20 Januar:y 1943; 
temporarily promoted to first lieutenant, Army ot the United States, l 
June 194.3. 

6. The court was legally constituted. No errors injurioual;r affect
ing the substantial rights of the accused were committed during the ·trial. 
The Board or Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to war
rant confinnation cf the sentence. Dismissal is authorized upon coo
viction of a violation of the 96th Article of' War. 

, Judge Advocate 

._,,..·! _________-_,,_,_,,_Y_v_~__,Judge Advocate 

_...Jj __.....~~~..;.-;.;.;..._-...;..;_.. ~,Judge Advocate 
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1st Ind. 

War Department, J.A.o.o., 	 - To the Secretarr of War.25 MAR 1944 
l. Herewith transmitted for the action of the President.are the 


record of trial am the opinion of the Board . of Review in ·the case of 

First Lieutenant Charles M. Jolmson (0-1109385), Corps of Engineers. 


2. I concur in the opinion of the Board of Review that the r•cord 
of trial is legally sufficient to support the findings of guilty anti the. 
sentence am to warrant confirmation of the sentence. The accused wror:ig
,fully placed his band on the penis of one enlisted man on· one occasion, 
and on the penis of another on t1JO other occasions: I recommend that 
the sentence to,'dismissal be conf~ed and carried into execution. . ,· 	 . . 

3. Inclosed are a draft o! a letter for your signature, transmit
ting the record to the President for his action, and a fom of Executive 

;action carrying into effect the recommendation made above. 

Myron c. Cramer, , 
Major General, 

The Judge .&.dvocate General. 
3 	Incls. 

Incl.1- Record of trial. 
Incl.2- Drft. 1 tr. for sig.

s/W. 
Incl.3- Fonn of Action. 

(Sentence confirmed. G.C.M.O. 221, 29 :May 1944) 

-is
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WAR DEPAR'IMENT 
Army Service Forces 

In the Office f The Judge Advocate General 
(359)Washington, n.c. 

11 JAN 1944 
SPJGH 
CM 240812 

UNITED STATES ) THIRD ARMY 

v. 

Private. JAMES L. BROWN 
(36171146), Company A, 
364th Inf'antry. 

) 
) 
) 
) 
) 
) 
) 

Trial by a.C.M., convened at 
Camp Van Dom, Mississippi, 
16 and 17 July 1943. Dis
honorable discharge and con
finement for fifteen (15) 
years. Penitentiary. 

HOLDING by the BOARD OF REVIEW' 
DRIVER, 0 1CONNOR and LOTT.lmHOO,Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the soldier named abova. 

2•. The accused was tried upon the following Charge and Specifica
tions 

CHARGE: Violation of the 66th .lrticle of War. 

Specification: In that private Jellies L. Brown, Company- "A•, 
364th Infantry, did, at Camp Van Dorn, Mississippi, on or 
about JO May 1943, voluntarily join in a mutiny 'Which had 
been begun in the area of Company "A•, J64th Infantry 
against the lawi'ul military authority of Lieutenant Colonel 
Charles w. O•Bryant, Conmanding officer, First Battalion, 
364th Infantry, and did, with intent to override such au
thority for the time being, in concert with sundry other 
members of said command assembled in the area of Company 
•An, 364th Infantry, refuse to disperse. 

He pleaded not guilty to and was fo'Ulld guilty of the Specifi.cation and Charge 
He was sentenced to be dishonorably discharged the service, to forfeit all 
-pay and allowances due or to become due, and to be confined at hard labor 
for fifty years. The reviewing authority approved the sentence, reduced the 
period of confinement to fifteen years, and designated the United States 
Penitentiary, Atlanta, Georgia as the place of confinement. The record o! 
trial was forwarded for action ~r Article of War 5<>½. 

iccused was tried jointly with six other accused against whom 
similar Charges and Specifications were preferred. 
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3. The evidence for the prosecution in pertinent p_art is substantially 
as follows: 

At about 4:00 p.m. on Sunday, JO May 1943, there was a report at 
Camp van Dorn, l!ississippi that one of the men of the 364th Infantry had 
been shot in town. Short'.cy afterward a large crowd of men, inclulting many 
from Company A, 364th Infantry, gathered in the area of that company. 
There were about 100 men present, arxi they were "milling around, doing a 
lot of talking". Comments were made to the effect that they- were goi~ to 
town and "get" the •joker1t that had shot one of the men, that they were 
"going to have to do something about it", and that they- _were "going to take 
the matter into their own hands• and avenge the death of the soldier. At 
about i'ive o•clock Captain Charles L. Ellis, Jr., commanding Company A, 
who had been infonned of the situation, proceeded to the · company area and 
attempted to ca.lm the men and disperse the gathering. Captain Ellis tried 
to talk to them, but had "a pretty tough job of it because there were 
always two or three of the!ll talkine". 'Ihe men would not pay attention to 
Captain Ellis (R. 21-22, 30-31, 39-42, 69-70, 85, 102). 

Lieutenant Colonel Charles W. O'Bryant, commanding the First Bat
talion, 364th Infantry, learned of the trouble and proceeded to the place 
where Captain Ellis was talld.ng to the men.· They wa.11ted to 11 get arms", go 
to town, and "do something11 about the shooting of one of their number. · 
Captain Ellis was 11 tryine to talk them out of it 11 • Colonel OtBryant called 
for attention and the men immediately quieted down and listened. He told 
thera that the authorities were not sure what had happened in town; that 
'Whatever had happened there was nothing thP. men could do about it; and to 
have confidence in "Colonel Goodman", the regimental commander, who was 
•already" investigating the incident. He then ordered them to return to 
their barracks and quiet down. ihe men started "breakine up and shuffling 
off in all directions". Captain Ellis observed that the "most pronounced 
movement" of the grou!J was "over between" the buildings housing the supp'.cy 
rooms of Companies A and D. In going in that direction the men were moving 
directly away from the barracks. Colonel 0 1Bry~t and Gaptain Ellis started 
to leave the area (R. 12-14, 17, 44-45, 57-58). 

Shortly afterward, Captain Ellis heard a "lot of noise, a crack
ine noise" in the Company A supply room. He and several other officers 
including Colonel 0 1Bryant, went to the supply :room, which had been broken 
open. They found 10 or 20 men inside, including those II jammed" in the 
?oor. There were 75 or 100 men gathered outside of the supp'.cy room, talk-
1.ne am "milline around". The men on the inside had broken open a rifle 
rack, some of them had obtained weapons, and they were "very disturbed and 
worked up"• After considerable effort, Captain Ellis and other officers 
present succeeded in rlearing the supply roan and dispersing the crowd 
(R. 15-16, 23, 25, 28, 33-36, 45-47, 50, 62-64, 67, 71-72). 
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ene of the men found on the inside of the supply roan was 
Private John W. Wharton, who had a rifle in his hands and refused to sur
render it. 19harton finally·gave the rif'le up to someone (R. .34, 46, 64, 
72, 60, lOh, 110). 

Accused was present "lthen Captain Ellis and Colonel 0 1Bryant 
talked to the crowd of' 1118n in the area ·of CO!lpany A. He had goll(t there 
1dth Sergeant Glen Hendricks and arrived while Captain Ellis was talking to 

,, the men. When Colonel O'B:eyant ordered the men to •break it upn, Sergeant 
Hendricks told accused to go back to the barracks, and saw accused go to 
the barracks steps. There was no evidence that accused was present at or 

· 1n the supply roan, other than a statement (Fx. 7) which he made to First 
Lieutenant Eldon L. Ballinger,· investigating officer, ai'ter being warned 
that he could remain silent and that the statement. could be U8ed against 

- him. The statement of' accused wan in pertinent part as follows: He went 
to the company- area with Sergeant Hendricks, heard Captain Ellis talldng, 
wal.1ced out of the crowd, am sat on the barracks steps with several others. 
After Colonel o•Bryant ordered the men back to their barracks, accused saw 
a group going to the supply roan. When someone told him that Private 
Wharton had a gun, accused "went around to take the gun away from him, be

.cause he was a f'riern of mi.ne and I didn I t want him to get in any trouble•. 
'When accused •got there" Wharton was just inside the supply room door, 
llbere 'Lt. Soulds had hold of the BAR he had". Accused told Lieutenant 
Soulds to let him handle it, took the gun away from Wharton, handed it to 
Lieutenant Soulds, "stayed end heard the speech• that Colonel Goodman made, 
and then returned to the·barracks (R. 42-4.3, 50, 52, 59, 84-89, 95, 91, 
120-121). 

4. The defense offered no evidence in behalf of' this accused. 

Accused elected to remain silent (R. 127). 

,. Aboit 4:00 p.m. on JO May 194.3 there was a report at Camp Van 
Dorn, . Mississippi, that one of' the men of the 364th Infantry had been ahot. 
1n town.· Shortly af'tenrard about 100 men, including m~ from Company- A, 
364th Int'antr,y, gathered in the area of that company-, and were •milling 
around• and discussing taking retaliatory action. The compan,y commander 
0£ Company A attempted to calm arxl disperse thea. Then the battalion com
mander, Lieutenant Colonel Charles w. 0 1Bryant, talked to the Jllen and 
ordered them to return to their barracks arxl quiet down. The crowd left 
the area, but almost immediately a large number· of the men proceeded to the 
supply roan of Company A~ broke into it, broke open a rifle rack, and began 
taking weapons. .Several officers arrived at the supply room, and af'ter 
considerable ei'fort cleared the roan ana dispersed the crowd. 
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There was defi.nite]y a mutiey at the time ard place stated, in 
that a large number of soldiers collectively disobeyed the order of 
Colonel O'Bryant to return to their -barracks, by instead proceeding to 
the supply room, breaking in, and arming themselves with rifles. 

Accused was in the group which Colonel O'Bryant· ordered to 
return to the barracks, but it was not sho1m that he disobeyed the order. 
He went to the barracks steps. There was no proof that he was present 
at the supply room other than as sh01'/Il in a voluntary statement which he 
made. Accused admitted :in this statenent that he went 1:,o the supply 
roan, but at the same time gave as a reason for his presence there that 
he had been sitting on the barracks steps, observed the crowd going to 
t,he supply room, was advised that a friend of his, Private Wharton, had 
a rifle, proceeded to the supply room to disarm his ·friend and keep him 
out of trouble, and did disarm Wharton and give the rifle to an officer 
present. The explanation given by accused is corroborated by prosecution 
testimony that vni.arton had a rifle, refused to surrender it, and was 
finally disanned by someone not identified by any witness. 

Although presence at the scene of n:utiny i~ a necessary element 
of the offense of joining in a mutiny (Mel~, 1928, par~ 136£), it does not 
ordinarily, alone and without proof of sooe circumstance showring a par
ticipation in sane avert act, sustain an inference of guilt. The mutiey 
alleged in this case is a concerted refusal to disperse, 1'hen Colonel 
o'Bryant ordered the men assembled in the company area to return to their 
barracks. After the order. was given there was a "pronounced movement" of 
a large number of the men toward the supply roan, which was in a direction 
directly away from the barracks. As to those men who were shown to be 
present at the supply roan immediately afterward, with no proof that they 
had separated themselves fran the mutinous group, the inference is clear 
that they joined in the concerted refusal to obey the order. The overt act 
involved was that of proceeding with the crowd to the supply room, instead 
of returning to the barracks. However, accused was affirmatively shown 
to ha-Ve returned to the barracks after Colonel 0'Eryant's order, so that 
he -was not a pu-ty to the original mutiny which had its inception in the 
company area. In the opinion of the Board of Review, his · mere presence 
at the supply room at a later time (shown only by his own admission, 1'h.ich 
at the same time stated a lawful reason for his presence) does not sustain 
an inference that he had gone there for the unlawful purpose of joining 
the mutiny from which he had separated himself at the time ?/hen it began. 

6. For the reasons sta~d the Board of Review holds the recor!i of 
t,rial legally insufficient to support. the findi~s of guilty and the sentence. 

-fo-.:~......:~~;;....A...u.u.,~pw.:::..::::....:':.w:.-·_,Judge Advocate 

------,,i----------'Judge.Advocate 

, Judge Advocate -91~ 
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1st Ind.. 

- To the Seorete.17 ot War.25 MAR· 1944 
l. In tlle case ot Pr1Tate J'ames I.. Brown (36171146), Company .A., 

364th IntaAtry, I concur in the toregoing holding ot the Board ot Review, 
and, tor the reasons therein stated, recommend that the tindings ot 
guilty- and the Hntence be diaa,ppron,. A rehearing is no~ reco!Dll.8nded. 
A. torm ot action carmng this recon:mendation into ettect i~·inclosed 
herellith tor sig11ature. 

2. '?his case is sullnitted tor the action ot the Secretar7 ot War in 
order to aTOid the delay llhich would be inTOlTed 1n the return ot the &P
proTed holding onrseu to the reTimq authority tor turlher action•.· 

Myron. c. Cramer, 
Major General, , 

The J'udge AdTOcate General. 

l Incl. 

l!'orm ot Action. 


(Findings and sentence as to Private James L. ?rown disapproved. 
Sentences as to Privates Richard G. Golden, John G. King, John~. 
'Wharton and Solomon Smith, Jr., (see C!J 240812., 26 B.R. 137) 
ordered executed. G.C .M.O. 149, 31 :.2r 1944) 
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WAR DEPARTilENT 
Army Service Forces 

In the Office of The Judge Advocate General (365) 
Washington, D.C. 

SPJGK · 

CM 241729 1 
 8 MAR 1944 

UNITED STATES 	 ). THIRD AIR FORCE 

) 


v. 	 ) Trial by G.C.Ji., convened at 
) Drew Field, Tampa, Florida, 

, Second Lieutenant RICHARD ) 3 September 1943. Dismissal 
E. WElD (0-680974), Air ) and total forfeitures. 

Corps. ) 


OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDREWS, Judge Advocates. 

l. The Board of Review has exllll1ined the record of.trial in the case 
of the officer namett above and submits tnis, its opinion, to The Judge Ad
vocate Geners.l. · 

2. 	 The accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 	96th Article of War. 

Specifications In that 2nd Lt. Richard E. Weld, 56th Fighte .· 
Squadron, Bartow AAF, Bartow, Fla., did, on 18 August 1943 
operate a P-51 military airplane in a reckless and careless 
manner, colliding in mid-air with a B-26'military airplane 
owr an area approximately 15 miles Southeast of the City 
ot Tampa, Florida, in violation of Par. 1, AAF Regulation 
No. 60-16, dated Sept. 9, 1942. 

CHARGE IIa Violation of the 83rd Arbicle ot War. 

Specification la In that 2nd Lt. Richard E: Weld, 56th Fighter 
' 	 Squadron, Bartow AAF, Bartow, Florida, did, at a location 

approximately 15 miles Southeast of the City of Tampa, lilorida, 
on August 18, 1943, through neglect suffer a P-51 military 
airplane of the value of $53,000.00, military property belong
ing to the· United States, to be damaged by colliding same in 
mid-air with a B:26 military airplane. 

Specification 21 In that 2nd Lt. Richard E. Weld, 56th Fighter 
Squadron, Bartow AAF, Bartow, Florida, did at a location approx
i~.ii.tely 15 miles Southeast of Tampa, Florida, on August 18, 
1943, through neglect suffer a B-26 military airplane of the 
value of approximately $137,000.00, military property belong
ing to the lhited States, to be damaged by collision in mid-air 
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1'ith a P-51 military airplane whioh he, the ea.id 2nd Lt. 
Richard E. Weld, was piloting. 

CHARGE Illa Violation of the 93rd Article of War. 
not guilty. ) 

(Finding ot 

Specification la (Finding of not guilty-). 

., 
He 

Specification 21 (Finding of not guilty)• 

pleaded not guilty to Charges I and III and the Specifications thereof, 
guilty to Charge II, and guilty to the Specifications of Charge· II except 
the words "through neglect". Be was found guilty of Charges I and II and 
their Specifications and not guilty of Charge III and its Speoifioationa. 
No evidence of previous convictions was introduced. He was sentenced to 
dismissal and total forfeitures. The reviewing author!ty approved the 
sentence and forwarded the record of trial for action under Article of 
War 48. 

3. Summary of the evidenoe. 

Accused wu a member of the 56th Fighter Squadron, 54th Fighter 
Group, Army Air Forces, Bartow Anrzy Air Base, Bartow, Florida., under the 
colllllWld of :Major William H. Merriam, Air Corps (R.31). Accused had flown 
about 80 or 90 hours at the time of the events hereinafter related (R.23). 

On 18 August 1943, about 8 a.m., tour P-51 fighter planes left the 
Bartow Air Base on a oamera. gunnery mission (R.5,9,11,12,18,33). The 
four pilots were Second Lieutenants Paul M. Buckles, Jacob I. Piatt, 
Wilbur A. Tapaoott, and accused. Lieutenant Buclclea was the flight 
leader. He and Lieutenant Piatt were in the first two-ship "element•, 
and Lieutenant Tapscott and accused were in the second, the former leading 
the element (R.ll-13,16-18,23,26,27). The planes were not all equipped 
with the same type of radio, and Lieutenant Buckles could not make contact 
by radio.with~ plane except that piloted b;y Lieutenant Piatt (R.14). · 

Without 1peoial authority, or prearrangement, pilots were not pe~tted 
to make simulated attacks, known ae "pa11ea", on bombers. Neither accused 
nor an;y of t~ other three pilots was authorized to make panes, and mald.ng · 
passes was no pa.rt of the mission (R.13,32,33). Likewise, pilots were 
not permitted to fly closer than 600 feet tram another plane (R.20). Al• 
though Lieutenant-Piatt testified that prior to 18 August passes were fre
quently made (appa.rently without authority), Ma.jor·M,rriam knew of no suoh 
violations, and Ueutenant-Buoklea testified that he had not led or aeen 
any such unauthorized attacks (R.15,16,22,~3). A member of the crew of 
one o:f the bombers involved in the preaent oue testified that he ha.d been 
attacked b;y pursuit plam,1 on previous occasions (R.7). Lieutenant Piatt 
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testified that on puses the fighter plane seldom come, within 300 yards 
of the ahip attacked and that it is not aa.fe to oomo too close (R.23). · 

Upon the return trip, after completion ot the C811118rt. gunnery mission, 
Lieutenant Buolclea' plane beoaJDe •a little rough on control•, whereupon 
he aignaled to Lieutenant Piatt to take the lead, which the_. la.tter did 
(R.12,18 ). Running into a local thunder shower, Lieutenant Pia.tt ade 
a ~climbing turn• to avoid the atorm, and ca.me out ot the turn following
two B-26 hombera.(R. 8,10,12,15,17,18,27). The bo:m.bera were flying •a . 
2-ahip element• on a. level oourae a.t about 7000 feet (R.5,S,8,9,17,lS,27, 
28 ). The bom.bna were not scheduled to ha.ve attaoka,Jnade upon them by fighter 
pla.nea, and received no communication on the subject from the fighters {R.6, · 
7,9,29). · . · . 

The turn made by Lieutenant Piatt •strung out• the fighter formation. 
In a "string formation" of thia nature, .ea.oh pb.ne .is supposed to tly be• 
hind the preceding plane, and, accordingly, Lieutenant Buckles "4ropped 
baolc a little• (R.16,21). Lieutenant Buckles called Lieutenant.Piatt 
on the radio and told him to atay away from the bombers, but Lieutenant 
Piatt did not receive 4;he call (R.12,19). Lieutenant Buoklea started 
rocking his wings in order that the" third and fourth planes would follow 
him 8.Dd "rejoin the formation• (R.12,14). He did not knOl'I whether accused 
saw the signal (R.14). 

Lieutenant Piatt made a diving pa.as at the bombers, but did not come 
within 300 yards of them (R.18,19~21). Then he climbed above them and 
"broke aw~• (R.19,21). AA he pe.saed the bombers on the way up, he 
noticed another fighter plane on the other aide of them at about the aame 
diatanoe from them (R.19 ). 

Accused made a pass from belOW' the bomber•, ·ooming between 30 and 60 
feet of the right wing of one of them. He went up to about 1000 feet above 
them, •rolled over•, aXJd made a dirlng pass toward them. According to 
Lieutenant Buoklea, the pass made by aoouaed followed one made by Lieutenant 
Tapscott, although Lieutenant Buckles "couldn't say how oloaen Lieutenant • 
Tapscott oalll8 to the bombers, and the latter testified that he did not make 
a pe.ss, u the bombers did not come within range. Accused'• plane hit the 
left engine of one or·th~ bomber• (R.S,6,8,9,lO,l2,l3,17,l9,27). The 
oolliaion occurred about 20 miles east of Tampa (R.S). Accused bailed out. 
as did four members of the bomber crew (R.6,7,9,13,26). Both the bomber 
and the fighter ore.abed 8.Dd burned. They were oompletel;y destroyed. (R.6, 
10,11,13,28,33,34). The fighter wa.s ulued at $63,000, ~ the bomber 
at $137,000 (R.33,34). The pilot end tail gunner o.t the bomber were 
burmd to death in the wreckage (R.28,30,311 Proa •. Exs. B,C). 

Without objection_by the defense, there was admitted in evideI10e a 
written statement :ma.de b;y accused to the investigating otfioer (R.25J 
Proa. Ex. A). The latter official first warned aocuaed that any atate:ment 
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he made could be uaed against himJ that he could either mruce e. s+,atemonr, 
or remain silentJ and that hia remaining silent would not be used e.c:;A.inst 
him by the oourt {R.26). The material pa.rt of tho statement is as followst 
When the flight went into a string formation, accused believed that the 
intentionwu to make pe..ases at the bombers from a distanoe qf 750 to 
1000 feet. He "knew" that bomber orews were always glad to have puses 
made at them for practice purposes. :&, followed the second ship o~ a 
right-hand pass and gained altitude for ms.kin~ a high pa.31 from the· right 
side. AtJ he neared the bomber, he saw another ship ooming in from the 
stern off his left wing. He tried to pull up a.nd --.;o the right, w~re
upon he "mushed" into the right wing of the bomber. lie WB.6 traveline 
with "terrific velooity" at the time (Pros. Ex. A). ' 

After his rights had been explained, accused took the stand a.s a 
witness (R.37). His testimo?l¥ is as follows t Aocus6d did not know 
that Lieutenant Buckles ha.d "switohed back to aeoond place", and thought 
ho was in first place (R.38). The first two ships made their psssu 
at the bombers .from below, and Lieutenant Tapscott &..'1d accua:ed followed 
with their passes, although acoua~d's maneuver we.s "not so muoh a pe..!1-a 
as in order to get ahead o~ them to gain altitude" (R.37,38,40). At 
this time accused did not oome within 500 fe~t of the bcn1.bers (R.40). 
When e.ocused'.s attention was oa.lJ.ed. to the p!'"oseouticn's testimony con
cerning his distance from the bomhir on thl!l upward npu.Es", he stated that· 
a pilot oa.nnot judge distance in the air "in actual proximity e.t e.1.1 unless 
they are looking through a gun sight" (R.40). After ascending, accused 
did O:>t see the second ship or "the m&.n ahsa.d of" him (R.45 ). However, 
he thought that Lieutenant Piatt intenled to ree..ke another pa.as (R.38). 
Accused rose to a point about 1000 to 1200 feet above the bombers and 
started down toward them (R.38,41). Asked how olose he intended to come 
to the B-26 when he made the- dive, accused answered., "not close enough 
to endanger either the B-26 er :n_rself'". Asked ,rhether he intended to 
come to 100 feet of the boJr.her, h':3 answered t."'1.at he did not, and he gave 
the aame answer when a.skec. v.hother he intended to coL:O to 2CO feet. m 
response to the question, 11 1'nree hundrE"d feet?", accused stated that he 
did not have "a definite intention nbout coming within an:1• speoific range". 
because he did not figure that he "m,uld range olose enough to predetermine 
aoming out that close". He e.c.ded th'lt when h5 started his pass, he in
1:.e:r,cied to r;et his sight on thf; bo:uber a,:.d still clear it "by a very com
fortable margin". To the question, '"ifr.nt do you call a. comfortable 
me.r,;in?", accused replied, 11 Se.y anything bc:,·on.d 300 feet". Subsequently 
l':.t, was asked, "Tactically speaking, had thi:; been an enemy bomber, to 
suce:e~3!'ully make a pa.ss and US'3 your gurw 'iUccessfully, how close woulo. 
you hr..ve gotten to h:l.::r?". To this he rerlis1. "750 feet", end he added, 
"'th;..!; i 3 the point of c,:,r..vergence on our gur.r '' (' .4.4 ). 

}~e. RC ··~J!:,c:J. ~e..nlfl <lawn, h':) toticed a fi[hter r,l:.;.r!e oollli.ng in from the 
rear t,r.c :~€ b.slieve..! tht'ct tn.v s:1ip was e.1:ci:·'; to rr..Etkc· a pa.ss. Both fighters 
were 11 

c;;i.'i1:..i::; i;.t a pretty {;OC•d rate 1v; in i~ct, e.ccUJSed estimated his speed 
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aa about 300 miles an hour.. Being unoertain as to wha.t the other tighter 
would do., he hesitated in order to watoh developments. He hesitated too 
long "making a serious breaoh ot bad judgment•. Deoiding that it he 
followed through with hi• pa.as he would come too oloae to the bombers., 
he •started to pull up away from and to the right of the. bombers•. He 
did.not think that hi• 9mushing• would oarry him into the bomber.., but 
that WU bad judgment Oll his part (R. 38., 39)• His plane hit the left engi:ne 
of the bomber (R.39). · 

., 
Accused wa.s familiar with the regulation against tlying oloaer 11!.rn 

600 teet from another plane (R.40). Ii, testified turther that when he 
first joined the squadron, the oommanding oftioer gave the aame inatruotion 
and also told the pilots that they must not make passea at otlwr planea. 
Ii, stated that he was ma.king passes at the B-26 iJ!llllediately prior to the 
collision. Asked., "Well., did you ha~ authority to do that!u., he replied., 
"Vfell., not to my knowledge., no., sir•. H:Jwever, he indicated, that hi• 
underatanding· was that passes should not be made at less than 500 feet 
{R.42.,43). 

Accuaed atated that on numerous occaaiona the regulations prohibiting 
such conduot had been broken by various pilots, including Lieutenant Buckle•, 
and more th.an once, instructor pilots had led accused into unauthorized 
paaaea (R.38,41,42). Furthermore, B-26 pilots had told accused that the.,. 
welcomed passes by fighters (R.43). Accused believed that the ~quadroa 
commander may have known that his pilots often violated flying regulations., 
and on .one occasion t:l.e aquadron comma.n~er participated· in a tlight in 
which passes were made at other fighters at leas than 600 feet, which tact 
the sqUa,dron oomrna.n:ier knew (R.41,42). Asked whether he ldahed to leave 
the impreuion tha.t prior violations of regulations by aom.e or the tlight 
leaders should be an excuse for violations by him, accuaed answered, 11 No, 
Sir•. He stated further that hie reference to prior violations wa.a -.de 
"to.bring out the fact" tha.t he "had reason to assume that there wu going 
to be a run on this bomber, tha.t_ there was going to be more than one pa.as 
ma.de on this bomber" {R.42 ). According to oustom, he was following the · 
flight 'lea.der. He had been reprimanded for not staying with the £light 
in making an a.tta.ck (R.'38,41,46 ). He had flown on miHions where a.ttaeka 
were scheduled (R.44,45). In the present instance, he did not know whether 
to break formation or break a flying regulation (R.45). Later, he realized 
that he was wrong in violating regulations, but at the time he oo:caidered 
that he acted properly in following the formation (R.46). He blamed the 
acoi,ent on pilot error and ~d·judgment ra.ther than •a £la.grant violation 
of the order" (R.42,43). He stated that "not at an:, time during thia 
testiJr.oey-11 was he "trying to condone" his actions, but that he was "merely 
trying to.aq there were extenuating.oiroumstanoes•., by rea.aon of which 
he •telt partially justified" in_ doing what he did. (R.'46). 

Captain Raymolld P. Elledger, Air Corp•, accused'• flight comsnder, 
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· testified that accused waa a oonao!entioua pilot and ffry good flying 
officer. who ha.d carried out his missions to the satisfaction of the 
supervisory personnel. In the opinion of witnesa, accused would oontinue 
to be a good pilot it' retained in the service. He described the accident 
as •just a·little mistake that happened to" accused (R.34-35)• 

. 
4. '.lhe evidence thus shows that at the place e.nd time alleged. the 


fighter ple.Ile operated by aocuud collided with_ a bomber• as a reault of 

wh~h two lives were lost and both plane• were totally destroyed. It wa.a 

alleged in the Specification. Oiarge I. that.accused operated the plane 

in a. reckless and oareleu manner in violation of pa.ragre.ph 1, Arm:! Air 

Forces Regulation No. 60-16, 9 September 1942. Tha.t regulation provides 

that an 11&.ir force pilot will not operate .u.rcre.ft in a reckless or care• 

leas manner. or so as to endanger friendly aircraft in the air • • ••. 


Arm¥ Air Forces Regulation No. 62-14, 26 May 1942. is entitled 
"Flying Safety• Reporting and Investigation ot' Airorat't Accidents•. 
Part One, Section I. para.graph 2, ot' this regulation, entitled 11~pose 
of This Regulation•. provides that the inatructiom contained in the ·regu
lation shall goTern personnel in connection with reporting. investigating, 
and classifying accidents. Part Seven. Section I, paragraph 1, states 
that acoidents are investigated for the purpose of establishing causes. 
in order that preventive action ma.y be taken. Part Nine deals with 
accident classification. e.nd Section II thereof is entitled "Cause•. 
Paragraph 2b of that section lists "Pilot Error" a.a om of the casua:l 
clasait'ioatTons. The subheadings under 11Pilot Error" are "Errors ot' Jt¥lg
ment, Errors of Technique. Disobedience of Orders, Carelessness. Negligence, 
and Miscellaneous•. Paragraph 2l (1) (d) (1) reads as follows1 

• •carelessness' -_f9r accident report purposes will be used 
when the aooident fs the result of inattention or laok of mental 
alertlless." 

l_laragraph 4 of Part Ten, "Definitions". defines oarelesaness as •1aok 
of mental alertness". Part Nine. Seotion II. paragraph 2b (l)(d)(l),. 
concerning pilot error, states the followings - . 

"Negligence will be used only when there has been established 
beyond any reasonable doubt the existence of intent to deliberately 
misuse or destroy government equipment or to destroy or damage 
private property or to injure or otherwise abuse personnel, civilian 
or otherwise.• _ , 

The paragraph then 'gives the following examplesa 

"Failure to lower the landing gear on landing in an airplane 
is carelessness.' Diving at a crowd on the ground, or a boat on 
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the water, etc., when the least failure of materiel or the 
slightest display of poor technique would result in the death 
or injury to personnel, 1• negligence.n 

Pa.rt Ten, paragraph 20, defines negligence as llwillful neglect". 

Army Air Forces Regulation No. 60-16, e.lready referred to, which, a., 

noted, contains the prohibition against reokl••• or careless operation, 

provides in paragraph 49i. for deviation from the regula.tiona of 60-15 

when necessary to carry out training directives. 


It is worthy of note that the A:rmy Air Forces regulations cited 

do not define the term "reckless". Reference to the definition of that 

term in the civil courts indicates some diversity of opinion, but the 

majority of courts appear to hold that it connotes conduct so negligent 

a.a to show an indifference to or disregard for the rights of others 
(36 Words and Phrases, 1940 ed., PP• 496-500). Negligence, as defined 
in Army Air Forces Regulation No. 62-14, is a narrower term than negli 
gence at common law, and seems practice.lly synonymous with the term 
"reckless•, although ~ossibly the -latter word, as used in Regulation 
No. 60-16, is intended to convey a broader meaning. At any rate, when 
accused deliberately executed a pass, while ascending, followed by a 
diving pass from 1000 feet, both in comparatively close proximity to 
the bomber, his conduct was ·clearly reckless and negligent within .the 
definitions and example of the latter term used·in the regulation. 
Sinoe his conduct had not been authorized by the proper authorities, 
he is not protected by the provision permitting deviations from regula
tions when necessary to carry out training directives. On the issue of 
negligence, the ease is similar to, although not on all fours with, 
CM 233196, Bell. in which the accused, while intentioru.lly flying at 
a l01r e.l ti tucie'""above a •crash• boat in violation of regulations presoribing 
minimum altitudes ot flight, was held guilty of negligence. 

Accused is not protected by the fact that other pilots of hie squadron 
may have been guilty of similar acts o'!' reoklesaness. Nor is it a defense 
that his intention was to follow his flight leader, for it is obrtous that 
he O\'ted no duty to follCM' his leader in aots of unauthorized recklessness. 
and oerte.inly he would not have been disciplined for '!'ailure to do so. 
Indeed, in his own testimony. accused revee.ls his subsequent realization 
of the wrongful nature ot his actions. In the opinion of the Board of 
Review the evidence is lege.lly sufficient to support the findings of 

·guilty of Charge I and its Specifioatio~. 

Charge II contains Specifications alleging that accused through 

neglect suffered the P-51 and the B-26 to be damaged by a oolliaion in 

mid-air, in violation ot Article of War 83. That Article of War is not 

limited ~o oases of neglect by omission to aat, but includes oases of 
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ma.lfee.sanoe and miafea.sa.nce {MCM, 1928, par. 143J CM 233196, Bell).· Thus, 
damage caused by reckless operation constitutes a •suffering through negleot• 
in violation of the Article of War. However, Article of War 83 is limited 
to property under the oontrol of a.ooused (Dig. Op. JAG. 1912-40. S~o. 441 
(2 )). Th~ bomber was not under a.ocused' s control and consequently the 

finding of guilty" of Specification 2, relating to the bomber, oanno~ be 

sustained. but the finding ot guilty" of Speoification 1 is legal. since 

the P-51 was flown by accused. 


6. Wa.r Department records show that accused is 24 year• of age. He 

graduated from. elementary sohool. but there is nothing to indicate that 

he attended high school. He served as an aviation oe.det from 15 August 

1942 until his appointment u a aeoond lieutenant, ~ of the United 

States. on 24 May 1943. 


6. · '.lhe ooun was legally oonstituted a.nd ha.d juriadiotion of the peraon 
and the aubjeot matter. Eltoept as noted above, no errors injurioudy af
feoting the substantial rights of acouaed were colllllitted during the trial. 
The Board of Review is of the opinion that the record of trial is lega.117 
insufficient to supp.ort the finding of guilt7 of Speoifioa.tion 2, Charge 
II. legally sufficient to aup~ort the findings of guilty of all other Speoi
fications a.nd of the Ch.a.rgea, and legally sufficient to support the aentenoe 

. and 	to warrant confirmation thereof'. Diamissa.l is authorized under Artiolea 
of War 83 and 96. 

Judge Ad'90oate •. 

Judge Advocate. 

Judge .Advooa te. 
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SPJGK 
C~! 241729 8 MAR 1944 

UNITED STATES ) THIRD AIR FORCE 
) 

. v. ) Trial by G.C.M., convened at 
) Drew Field, Tampa, Florida, 

Second Lieutenant RICHA...1ID ) 3 September 1943. Dismissal 
E. rmw (0-680974), Air ) and total forfeitures. 
Corps. ) -, 

DISSENTING OPINION 

of 


JOHN WARREN HILL, Judge Advocate. 


1. I find myself unable to agree with the result reached in the 
majority opinion of the Board of Review in this case. This opinion finds 
accused properly convicted by general court-martial of (1) recklessly and 
carelessly operating a military airplane in violation of paragraph 1, 
Arr:"/ Air Forces Regulation 60-16, dated September 9, 1942, in violation 
of Article of War 96, and of (2) suffering through neglect the damage of 
this military airplane in violation of Article of War 83. 

The evidence is undisputed that accused while .flying in No. 4 posi
tion in a formation of four P-51 airplanes made or started to nrnake·a 
passn, a simulated attaok, on a B-26 bomber and that while making the pass, 
or attemptinG to pull out of the pass so as not to hit an intervening air• 
plane, he collided with the bomber, destroying it and his own plane. 

, Paragraph 1 of~ Air Forces Regulations 60-16 forbids the opera
tion of aircraft in a reckless and careless :tnanner. Paragraph 5h of 
these regulations 60-16A forbids flying closer than 500 feet to any other 
aircraft except as flown in authorized formation. Hcwever. both these 
provisions are qualified by succeeding paragraphs of the regulations 
(par. 64d of 60-16 and par. 5h of 60-16A), whi<>h provide tha·t they may 
be di~regarded when flying tactics or maneuvers otherwise forbidden are 
deemed necessary for training, by "commanding officers n. In addition, 
Major Merriam, commander of aocused's fighter squadron, had instructed 
accused ,and his olass, when they had had only 10 or 15 hours training, 
about seven weeks before the collision in question, that they were not 
to make passes unless it ·had been prearranged. 

If accused's act of passing at the bomber was authorized, he could not 
be guilty of recklessness or carelessness. Neither could he be guilty of 
negligence nor of suf'fering damage to military property through neglect. 



(374) 

Carelesanesa and negligenoe are le11er included erll• of recklesaneea. 

In State v. Y1ll1 (181 N. c. 630, 106 S.E. 671) the word •reokleu• 1a 

defined as an •1ntens.ive expression of the word •careless•" and is atated 

to mean •rashly negligent, utterly oarelesa•. 


The theory upon which the majority opinion reaches. its oonoluion 1• 
that there is reoklessnes1 inherent in one plane mald.ng a pe.11 at another 
"in oompara.tively olose proximity"J ,that the pus ma.de by acouaed was un
authorized, and that it therefore violated the pertinent Army Air Foroea 
Regulation and constituted neglect under Article of War 8~ since it resulted 
in destruction of the pls.ne fiown by accused. 

It is the opinion of the dissenting member a 

a. Tnat "passing" is not inherently- reokle11, and that the word• •1n 
comparatively close proximity• are too general and indefinite to stamp with 
recklessness conduct otherwise hal"l1les1. A. pass may be executed in a nanner 
fraught with no d1.Dger, rlz., at a distance ot over 500 tee't1, the Jtanda.rd 
set by the regulations. The weight ot evidence shows that aoouaed i;ntended 
to pass at 760 feet, thereby Tiolating no Army Air Forces Regulation. The 
oonoluaion ot the majorit~ opinion that passing in comparatively close, 
proximity is reoklesa is inappropriate to the facts since it ia not predicated 
upon proof tha.t accused intended so to fly and 1a. unwarranted and btproper as 
a u.tter of law. 

b. The instructions not to pas•, originally given to a.ocuaed by the 
oomins.mer of his fighter 1quadron, had not been unqualified. Pasting wu 
forbidden only unless prearranged. Sinoe the giving of the instructions, 
aeven weeks before, accused had been led.:. in.to puses by pilot instructors 
and by the fighter squadron colill'I'.8.llder himself. Aocused was justified in 
believing that he was being led. into an authorized, "prearranged•, pass 
on this oO"Oa.aion. 

c. At the time accused made this pass he waa flying in a. forma.tion, 
under-authorized leaderahip. He followed the lead of the preceding pla.ne1. 
Under milit&l')" law he was obligated to follow unquestioningly the tactic1 
aet by his flight lea.der and under the S&Jlll9 la.w he ia exempted trom the 
comequencea of his obedience to orders, a.t least before a military tribunal. 

In this lut connection it must be remembered· tnat accused wu not on 
a. solo fiight acting on his own responsibility, required to knOl'I himself 
whether it had been prearranged that he could pa.as. The oa.ae of CM 233196, 
Bell, cited by the JnAjority ·opinion, 11 not in point. The accused in that 
casewa.a •on his own•, flying solo. On his own responsibility, he violated 
an Anrry Air Forces Regulation against low flying. Furthermore, the uncon
tradi cted evidence clearly showed tha.t Bell intended to dive within 60 feet 
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'from the object which he •atta.olced•, while in this oase there is no evidence 
ot a.ny such intent. 

2. Due to a possible dit't'erel!,ce ct opinion aa to the weight &lid im

portance to be attributed to portion.a ot the testimony, the di11enting 

opinion presents its summary of the eTidenoe 1 


The prosecution showed that accuaed is a second lieutenant, Air Corps, 
66th Fighter Squa.dron, 54th Fighter Group, stationed at Bartow Army Air 
Field, Bartow, Florida (R.31). On 18 August 1943, aocuaed was flying one 
or tour P-51 's engaged in a camera gunnery miaaion. Secolld Lieutenants 
Paul M. Buckles, flight leader and instructor pilot, Ja.cob I. Piatt and 
Wilber A. Tapscott, all ot the Air Corps, were the other pilots on this 
miHion. By around 9 o'clock-the miHion had been oompieted and the flight 
wu headed back to Bartow. Lieutenant Buckles, in the lead, found his 
plane •a little rough on control" and motioned Lieutenant Piatt, the second 
man in.the formation to ,take the lead. They ran into a. local thunder shower. 
Lieutenant Piatt started a climbing turn, to clear the storm center, am 
oame out following two B-26 bomber pla.."1.es which were on approximately the 
same course. The climbing turn executed by Lieutenant Piatt "pulled the 
formation out into a string•. Lieutenant Buckles made a turn.to the right,. 
just about· parallel with the bombers and this threw the two ships in the 
second element, flown by Lieutenant Tapscott and aooU.ed, above and behilld 
the bombers (R.11,12,36). Lieutenant Piatt testified that af'ter taking the 
lead he started to climb up to get over the thunderstorm. and at that time 
the two B-26'• paued in front. On hi• climb he gained a.bout 1500 feet. 
Re ,then went into a dive to piolc up speed and from about 1000 feet belo.
be began making a climbing approa.oh on the bombers, got within 300 yards, 
broke away down e.nd to the left and then went :about 500 feet above them. 
From there', he viewed the collision and saw the wreckage ot a P-51 •turn 
uray .trom·the B-2611 (R.19). First Lieutenant George D. Hughes and Second 
Lieutenant David R. Meredith, both ot the Air Corps, 'W9re pilot and oo-pilot 
respectively on one of the B-26\s encountered by this flight of P-5l's. 

· 	These officers stated that their ship wu pa.rt or a two ship formation on 
the left wing of the lead ship. About 20 miles ea.st ot the oement plant 
at Tampa, between 9 and 9al5,·while they were tlying at about 7000 teet, 
they saw the P~51 COllle "pretty close to the lead ahip•,about 60 teet tram. 
the B-26, and •pull up• about a thouund teet a.bove ti» line ot tlight, 
roll over am make a •pan•, an attack. on t1¥t two bombers. Th• P-61 
•eame al.moat perpendi~ularly down•. About halt wa.y down "he turned 
approximately 180 degrees• and came at the bOlllbera headiDg in the direction 
ot their flight. When "he" reached the level "h•" struck the lead B-26,
"hi•" nos~ going direotlt into the left engiu (R.5,6,7,8). After the 
oollidon the B-26 kept on a straight oourH and four ot the er.. ot ab: 
prooeeded to bail out. The B-26 YU hel4 in oontrol until about 600 teet 
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from earth when it went into a flat spin, orashJd, and burst into flemaa. 
Aooused operated the P-51 whioh wa.s in the oollidon. It went atra.ight 
down, spinning and tumbling. The pilot parachuted out, and the ship hit 
the ground and immediately- burst into flame (R.6, '(,10,11,13) •. The P-61 
wu worth $53,000 and the B-26 wu worth *1.37,000 (R.33,34). 

On oroaa-examination, Lieutenant Piatt. testified tha.t he ae.w the 
bombers and' tha.t it occurred to hi:m. to make ·a pa.ea a.t theil.J that when he 
first a.pproached the bombera.he mde one pa.•• and olimbed ba.ok up to the 
leftJ that he wa.s the. tirat man to make a pua on the boJllbera, He •thought• 
the "other man may lave mistaken" him tor· Lieutenan~Buoklea am have 
tolla..-ed him. Be explained •a. atringed formation•, aaying it c,ould be a 
very looae type of formation:with not "too much distance• or •quite an in
tern.!• betlreen the ahips, depending upon what la antioipa:tedJ and· that i.Jl 
an7 t)rpe of a string forma.tionwhere there ia liable to be oombat inTOlTed, 
ti. formation should-be very loose. He also testified on orou-examination 
that in practically every night that they made, they made •paue,• at 
other formations as a matter of ouatomary practice. On direct examination, 
Lieutenant Piatt testified tha.t there were no order, posted on th, bulletin 
board •at'Bartow" ordering pilot, not to :malce pa•••• at a.irpla.ne,. He 
atated that. there wu one bulletin there that aaid •the minimum distance 
that an airplane can be nown from one a.nether, that ia, 500 teet" (R.20-22, 
24). As stated, LieuteDant Buckles testified that when the flight ra.n into 
the thunderstorm the formation •strung out" and that he, and probably the 
other two, dropped back a l1 ttle. Be noticed Lieutenant Piatt, who had 
taken No. l, start a. climbing turn .and he called him on the radio aild told 
him to stay away from the bombers. He ia not sure tha.t· Lieutenant Piatt 
received the orders. Lieutenant Buckles could not communicate by ra.dio 
with a.coused since his radio wu of a different .type than that operated 
by the flight commander. Lieutenant Buckles saw Lieutell&Jlt Tapscott, who , 
was .flying No. 3, dive from above to down below the bomber,. He'. then aa.w 
Lieutenant Weld, .who wa.a tlying No. -4, do the same and collide (R.12-13). 
Lieuten&.nt Tapscott testified that at the time ot the accident he wu 
lea.ding the aeco?Jd element o.f .the P-51 '1. Accused wu flying on hia wing. 
He stated that they "were oiroling the bombere trawling at a considerably 
higher rate of speed~ than were the P-51'• J that he wu watohing the 
forma.tion lea.der, not the aeoo?Jd airplane, that LieuteJUnt Piatt led the 
first element to the right o.f the bomber, a.nd be led hia element to the 
le.ft and when he looked back to aee where hia wing m.a.n was he aaw eTidenoea 
of a. oolliaion. He stated that _thia tligat wu in a loose formation at the 
tiu (R.26,27). 

Ma.jor ffl.lliam ll. Merriam, Air Corps, 66th Fighter Squadron, Bartow 
Field, testified that aoouaed wu a :member ot his oOJmDsDd. Be testified 
that •ea.ch student otf'ioer who oomea into the aqua.dron ia required to 
read and underatand • • • 60-16, 60-16J., 62-10,62-2 /Jrm:r J.ir Forcea 
Regula.tion.!7, 54th Group-nying Regulation.a•. Ho aaid tha pilot, o.f his 
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aquaqron had been instructed not to .-,ke passes unless it had been pre
arran~d. With respect to the class of' accused, he had gone "over that 
with .t em" when they first arrived and had had only 10 or 15 hours. 
Accused had been with the squadron since about l Jw.y (about 7 weeks 
until 18 August). 

For the defense, Captain P..a.ymond P. Ell.edger, 56th Fighter Squadron, 
Bartow Army Air Base, testified that he was the flight ooJUlll8.l'lder of ac
cused,. tha.t this particular flight had been led by a pilot instructor. He 
said that accuaed had always been a conscientious pilot, conscientious in 
his work and in his squadron. lie believed that accused would be a good 
pilot if retained in the service and he would be glad to have him in his 
flight. On croas-exa.mina.tion Captain Elledger testified, in answer to a 
direct question, that if a.ccused waa close enough to the bomber to hit 
it, evidently he was "inside" the 500 feet distance covered by a. flying 
regulation and had broken a. regulation unless "it happened some other wa.y 
a.a an accident". Thia witness on cross-examination was further asked 
whether he personally believed "it" waa an accident. He answereda "I 
personally believe it was an accident" (R.34-36). 

Accused elected to testify in his own behalf. He said a 

"on this morning, July 18th, we took off in four ship sections, 
elementa of two, on the wing of the second element. We flew for 
Tampa. Bay and broke up into string formation and fired a. camera 
gunnery miaaion. A:f'ter completion of the camera. mission we re
tired . in the a a.me order we started off in, and on the way back 
we came across the B126 1s, bombers, and they were not travelling in 
the aa.me direction we were, and the first ship, a.a I sa.w it, im
mediately upon passing the bombers swerved a.round in the direction 
of the bombers and headed toward the bombers, and when we did that 
we all broke into a loose string formation, and the first two 
ships went in and mde a paaa on the bombers and then we che.ndelled 
to the left and the third ahip, ~elf, we made t. pass on the bombers,

I
not so much t. pa.as as in order to get a.head of them and gain alti 
tude. It was in ~ opinion when we turned and headed towards the 
bombers due to the fact that we had to add throttle and had climbed 
to oatoh them, and they- not going in any direction that would bother 
us going in that direction, tha.t it was the purpose of the flight 
leader to make.a pass on the bombers, it not being the first time 
that Lt. Buckles led a pass on some other ship, and on one other 
occasion, led by,Lt. Buckles himself, we made a pass on a P-40. 
To the best of m:, knowledge I estimated that Lt. Buckles :wa.s in 
relative position and I had no ·radio contact with him and no way 
of knowing he had switched back to second place. ,Lt. Tapscott was, 
:t really thought, and I was flying on the wing of Lt. Xap!5 cott and 
there.fore it was not likely I would notice the switch over aey wa.y. 
To the best of my knowledge Lt. BucJq.ea wu in first place. '.lhe 
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first two ships made their passes and went off to the left, and 
Lt. Tapscott and myself made our pass and cleared to the right. 
I went approximately 1,000 to 1200 feet above the bombers. I in
tended to make a high side approach. It was my intention and I 
thought at the time that Lt. Piatt had intended to make more than 
one pass, which he him1:1elt states he had. It was my idea there 
would be more than one pass ma.de••*•*•• 

"• • • I followed the flight leader on this particular oooaaion 
beoause I had been reprimanded for not following before under aimilar 
oircum.st8.lloes. Anyway, to state what actually happened• I started 
the high aide approach from approxi:uately 1,.000 to 1200 feet a.bove 
the bombers sli~htly ahead and to the right which I oonsidered my 
high side approach down then pull off to the left and reversing the 
direction and going to the right and following his tra.il and you f'ollcnr 
through on the pus. As I started down and started my turn I notioed 
a ship coming in from the rear to make what I estimated would be a 
pass itself. Figuring the rate of olosure between the two fightera,. 
both going at a pretty good re.te, I wu not sure what he W(?uld do, 
and I hesitated to see what his aotion was going to be.. So the time 

• I 	hesitated, I hesitated too long making a serious breach of bad 
judgment. I decided that if I followed my pass through, it would 
bring me too olose to the bombers. I was travelling about 300 miles 
an hour, and I started to pull up away from and to the right of the 
bombers. My speed being what it was, I didn't estimate my mushing to 
be as much as it turned out to be. As I started to turn away, I 
started my pull up, a.nd. I didn't have any idea my mushing would 
carry me into the bombers, that being bad judgment on my part. I 
tried to pull up and awa.y to the right, and I oontinued to mush, and 
my speed being what it was, carried me into the left wing of the 
bomber. • • • 11 

On cross-examination accused said that when he first saw the bombers they 
were several hundred yards a.way,. maybe a little above. The first pass he 
made was from the rear. It was not exactly a pa.ss because at that time 
he was not partioula.rly interested in ma.king~ pus and, he said,. he did 
not come very close to them. Accused's attention was directed to the tes
timony of ~he officer who piloted the second B-26 to the effect that the 
accused ma.de the pa.ss ooming up ~lose to 35 teet. Accused's answer to that 
wa.81 

11 ! would like to say right here now that it ia a proTen fact 
and I think it will hold in this instance there is not any pilot 
can claim to judge distance in the a.ir in actual proximity at all 
unless they are looking through a gun sight. to judge distance.• 

He stated definitely that he did not oome any closer to the B-26 than 
500 feet. Aoouaed stated that he was familiar with the Air Forces Regu-

Q 
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lations whic'h forbade en_approach within 600 feet. On further question• 
ing. accused stated that he made the pass in the first instance because 

, the first ship had ma.de a pass e.nd because it was customary to follow a 
flight leaderJ th.at it is not customary to break flying regulations but 
that there are customs that are inconsistent with flying regulations and 
that there have been oircUJ11Btances that led him to believe his squadron 
commander knew of the situation. He cited one particular instance when 
Major Merriam was out on a .flight and when "•evera.l ships out of our own 
formation and the other squadron made passe• at each other". He added 
that he had been led more than once by instructor pilots (evidently in 
making passes). that most of them were doing it and most of them helped" 
to do it. He said that he had been on a regularly scheduled mission that 
simulated attacks on other planes. and so instructed. He testified that 
he had been flying a P-51 .for approximately three months. He did not 
blame the weather. He blamed the accident'on pilot error and bad judg
ment. Accused in efteot stated that he understood the regulation (re
garding making puses) to be that passes were not to be made at a distance 
closer than 500 feet. On examination by the court accused stated that 
when he me.de the diT8 he ha.d intended "to come not close enough to endanger 
either tll8' B-26 or himself•• that he would not say that he "had a. definite 
intention a.bout coming within ~ specific range• - that he intended to 
get his sight on the bomber and still clear the bomber by a. very comfortable 
margin. Asked what he called a oomfortable margin. he replied. "Anything 
beyond 300 feet. sir•.. He was asked• "'.raotically speaking. had this B-26 
been an enemy bomber. to succes1tully make a pau and use your guns 
auocesstully, how close would you have gotten to himt• Aoouaed answered• 
11750 feet. • • • That is the point of oonvergenoe on our guns J it 1a 750 
feet. going between 276 am 280 miles an hour". Aoouaed admitted having 
read Army Air Foroea Regule.tiom 60-16, 60-lSA. ·62-2. 62-10, 64th Group 
Flying Regulatiom. Accused asked permission to make a ata.tement. and 
told to proceed, eaida 

"I would. like to aa.y- here and now that being a fighter 
pilot.and flying a fighter airplane. in the very nature of' fly
ing, these events happen quite fut. Things happened ao ·aw1.tt17 
in my mind I. oouldn • t atop and say wmther I ·should break off 
:the formation, or should I go ahead and break a. flying regula
tion. because it 1a my intention to always follow the regula
tions. It ie a. situation where if you break .formation. you are 
definitely wrong. Another thing. that not at any time during this 
testimony am I trying to condone 'ITV actions. I am merely trying 
to say there were extenuating ciroUJJ11StaJJOes. and I don'l::oonaider 
myself to be entirely iilllooent of ever having broken f'l;ying 
regulations under these oiroumstanoea • but the faot there were 
oircumsta.ncea leading up to -this that I felt that I felt partially
justified in doing what I did. I am not trying to condone myself 
because· I re·auze it wu wrong. had I had time to think over it. 



At the time I did it, I oonsidered that I wa.s then within ~ rights 
by followin0 t~e formation.• (R. 37-46) 

3. From the evidence, it a.ppea.rs that during the h0119W8.rd flight of 
four P-5l's, the flight commander signaled the No. 2 plane to ta.ke the lea.d 
position, and that in order to paas over a atonD. there Ya.B a oha.nge ot direo• 
tion which strung out all of the planes in a rther loose, follow-the-leader 
formation on a oourae set by the leader. Aocuaed wu flying No. 4 in the 
fon"Rtion. It further appears that the leader while olimbing made a pass 
on a formation of two B-26's a.nd tha.t No. 3 and No. 4 planea (belieTing 
that the No. 2 plane was that of the .flight commander) follOllfed him or at
tempted to follow his course and the taotioa whioh he initiated. Also, 
that the No. 2 plane after ma.king his first pa.u from. below tlew above the 
bombers and turned in suoh manner a.a would under the oircumste.noea reaaona.bly 
indicate to the remainder of the tlight that he wu a.bout to dive in tor a 
seoond simulated attack on the bombers from a.bon, -and that thereafter a.o
cused, following Noa. 2 and 3, doTe at the bombers, striking one a.lld 
causing the total destruction ot that bomber and his own ship, .of the total 
value of $190,000. 

Fro:n their testimony, considered a.lone, it is not im.tirely olea.r u 
to whether No. 2 and No. 3 actually ma.de the second pass. lbweTer, they 
were both over the 11eneDV" under circwnstancea and under oonditions which 
justified accused in the belief that they both had started down tor the· 
second pass before he started his downward a.ttack. It is Tery probable 
that both No. 2 a.lld No. 3 did make f. second pass ,from above. Lieutenant 
Buckles said he saw No. 3 make this atta.ok follc,,red by No. 4. Lieutenant 
Piatt, the lead pilot, testified that he intentionally ma.de the first pa.as 
from below. According to him he then oontinued up 600 feet over the bombers 
and f'rom that position he oame dawn level with the bombers and was there 
just prior to the collision. Aooused stated that in view of the first paaa 
and the upward course and the turn taken by the preceding planes, he was 
justified in his conclusion that the leader ns making and directing a 
second pass. This point of view uems justified. It is redhed that in 
the course of combat, simulated (?r otherwise, only the trend of the taotios 
can be gathered, and that it is impossible for the individua.l pilots to 
actually observe at all times the execution of, or variation from. an 
indicated program. 

•4. Baaed on the evidenoe, the tollcnring comments are pertinent. 

a. Aooused while flying in this formation was under the comma.J:ld and 
l~aderahip of an· instructor pilot. 

b. Nos. 2 and 3 pilots made paases at the bomber ahead of accused 
(No. I' having withdrawn from formation and signaled leadership to No. 2, 
unnoticed by accused). Lieutenant Piatt, No. 2, testified that he led in 
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the passing. Although Lieutenant Tapscott denied that he ma.de the seoond 
pass, his reason was at variance with the facts. He said he wu too far 
away. However the pilots ahead and behind him paaeed. Furthermore, the 
pilot instruotor definitely.testified that he saw Lieutenant Tapscott 
preoede the aocused in the fatal paaa. · 

o. Army Air Foroes Regulations themselves provided that the '"r'Y" 
restrTotions with which we are oonoerned could be disregarded when deemed 
neoesaary by the "oo~ding officer" in the interest of training. The 
ambiguous rule again.st passing, announced by Major Merriam,lfU subject to 
the qualification& "Unless prearranged". 

d. To accuaed, his pilot iDatructor wa.s his "co.lllil18.llding officer• or 
the authorized representatiw of the latter. Accused had the right to 
assume that suoh pilot instructor had been a party to any necesaary pre
arrangements. A.a a matter of fact, the rules had apparently been officially 
"disregarded", in accordance with the terms of the regulntiona, and passing 
also "prearranged", on a number of recent occasions before the eyes of 
accused when pilot instructors and Major Merriam himself had led in making 
passes. Strong evidence as to this was uncontradicted by the prosecution. 

e. Accused, a most conscientious pilot according to his captain, acted 
in good faith in ma.king his passes at the bomber. He never intended to 
'Violate the regulations or rules. He knew of them. But, as he rather 
awkwardly put it on cross-examination, he thought their violation was au
thorized, resulting in a "technical violation", beoauae the instructor• am 
1&1.jor ~iam by reason of their official po~itions ought to know what was 
authorized. When accused in the trial spoke of "violations" he wu only 
echoing the language of his cross-examiner. He intended no.admiaaion of 
guilt. In this connection, I disagree with the majority opinion that 
acouaed admitted on oross-exa.mination that he knew he was violating regu
lations when he made the pass. A careful reading of pages 41-4:5 of the 
Reoord, where this is recorded, shows quite the contrary. The nee.rest 
approach to an:, such admission is found in aocused'a rather confused •No, 
air•, given in &llSlrer to the following highly'oonfusing and improper ques
tion• •rs it your intention to leave the impression with this court that 
the fact that some ot your flying leaders had violated _regulations before. 
that that should be an excuse for your violations 1•. 

r. The accident ooourred aa a result of pilot error. when accused 
suddenly faced with an intervening factor, another plane unexpectedly 
looming in hia path. had to make a quick decision and decided Uwrong•. 
ihil unexpected factor was undoubtedly the plane of the pilot instructor who 
had developed engine trouble, withdrawn from the formation and dropped be
hind, all unknown to accused. 
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£.• Accuaed' • proved intention when he atarted the aeoond and fatal 
pau at the bomber waa. to clear it by 760 feet, the diet~o• neoeu&r7 to 
get the bomber within hi• gun aighta 

On oroas-examine.tion ot ·aocueed, the· following queetion wu uked and 
a.uwer given1 

"Q. 	 Tactically speaking, had thia B-26 been an enell\Y bomber, • 
to aucoeaatully make a paaa and uaeii!;:ur ~ auocesatully, 
ho~ close would you have gotten to'l tiideracoring aupplied..) 

·A.. 	 760 feet.••• That ii the point ot convergenoe or.our 

guns • • •.• 


The above question wu uked am ·a.Jl8Wer given almost immediately atter aoouud 
had said• 

•1 intended to get mz sight on the bomber and still clear the 
bomber by a !!!Z comfortable margin•. (tbieraooring supplied.) 

He· ha.d been asked if' he intended to approach within 100 fHt ot the bomber. 
m.e answer WU, 11No•. ?he diat&llOe WU lifted to 200 feet. He gan the 
sN!l8 answer. Asked .with respect to 300 teet, he said he ha4 JlO speoiQ.o 
intention except to get· hia gun dght1 on the boml>.r. When ginn a oh&n@• 
to explain what that meant in diatance, he ea.id, •750 feet•. Hit we.a uked 
his opinion as to whether .•taying 300 feet away wu a comfortable 1arg1A 
(accused had said !!!2. comfortable :margin) and he Nplied, *mythi.JJg ~701Ld 
300 feet•. It does not aeem that what accuaed aaid in thia .co11Deotion om 
be construed to mean an intent "to come not oloser than 300 feet•. '!'hat 
covered hia opinion aa to a comfortable margin. Ria intent u repeatedly' 
stated waa to get the· bomber in hia aighta~ Th&t called for 760 feet (aee · 
R.44). 

h. Tlie evidence doea not convince me beyond a reasonable doubt t~t 
in making hi• first paae at the bomber accuaed wu olour to it than 500 
feet. He testified he was not olo1er. 'the two pilots who teati.tiea that 
aocueed paaaed the bomber at from 30 to 50 feet were not on the bomber in 
question. Questioned as to the validity of thia testimoey, aocuaed ilaid. 
no one could testify as to distance of this kind (in the air) unleas he 
used his gun.sight, to me~J,IN. The pilot instructor himael.t' who ,...., 
Lieutenant Tapscott pua the bomber going down aaid that he oould. not :meuure 
the distance. In aey- event, it is wrong to judge how oloHl;y aoouaed iA• 
tended 'b> oome to the bomber on hi• dowmrard pau by- the distance he ap
proached it on the way up. .A. pilot might be willing to pus another plane 
within 30 or 50 feet on a.n uoent when he ha.1 gravity u a po1rerful lreald.n& 
force, but unwilling to come oloaer than 500 feet on a descent when he baa 
gravity working aga.inet hill. 
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5. -The finding of the majority opinion it that palling •1n 00:m

pa.ratively close proximity• is reoklea1 (a violation ot Army ilr Forces 
Regulation.a) if unauthorized. Passing at another plane is not inherently 
reolcleaa. Adding the qualifying worda "in oompara.tinly close proximity• 
11 gratuitous u tar aa the evidence goe• &nd by reuon of its comfortable 
indetini tenen contributea nothing to the propriety of the finding a.a a 
proposition of law. Nowhere in the testimony ia there any expert opinioii, 
on this subjeot. We :an.mt relt on our own experience and reaaoning. The 
diving by one airpla?2e ·at another trom above may under 1ome circumstances 
involve danger and reclcleune11. But when the diTing plane is only 1000 , 
feet over. the object plane, at the •tart c,f th• deecent, the pilot would 
have to ~ a great dia ta.nee awa.y trom the target in order to miss 1 t by 
anywhere from 600 to 750 feet. ihe. angle formed by the perpendicular aide 
and the hypotenuse ot the triangle designed by th11 ma.neuTer would be ao 
large as to eliminate any danger. On the other bani, if the diTing plane 
started from 10,000 feet abOTe the objeot plllll8, intending to pau by a 
d!stanoe of only 600 to 750 feet the angle of divergence trom the per
pendicular might well be dangerously small. Suppose, .even, j:;ha.t the higher 
plane 18 a ·thousand feet above the lower plane and the diving pilot plans 
to pass at a distance of 750 feet to the rear of the lower plane, u here, 
but loses control and goe1 straight down. In that cue there wo~d be no 
danger to the Hcond plane involved in the operation. the lower plane would 
a.dvanoe at the Tery least 600 teet while the falling plane drops 1000 feet. 
Every- situation must be decided on all the attendant circumstances. The 
prosecution gave only the moat fleeting picture of what wu involTed here. 
The reault ia that the majority opinion haa been unable to define the i.m.
portant. element of intent except in generalitie1. 

It is felt that in the present oue the court convicted accused ct 
reckless and negligent operation ot h11 pl&l'le because it believed that he 
'Violated a rule against paaaing•. Thia waa an erroneoua application (u 
will be pointed out) of the oivil rule of •reoklea1ne1s per se" to a 
criminal prosecution for reokle11 driTing or operation~ i'lhile.the 
majority opinion does not reflect the same m:ilta.lce in so many words it 
clearly shows itself influenced by this same principle. Take the con
clusion of law which we now diaouu and subtract the meaningleaa words 
•oompara.tively oloae proximity•, worda which are 10 relative and uncer
tain a.a to fail to define, 8.Ild you have 1ta.ted a1 a· proposition of law, 
•Passing if unauthoria:ed (if it violates a Regulation) ia then violative 
of a. Reguiation a.gaiDBt reokleaa operation•. In a criminal prosecution 
for reolcleaa driving, it ia error to hold tha:t to Tiolate a law against 
speeding is to be guilty of violation ot a law again.at reckless driving. 
It is repeated tha.t the word1 "c011pa.rativ.ly close proximity• are meaning
less and unhelpful. Relative to what! Everything in lite and experience 
is relative, even safety and danger themaelwa. ihewo~d "comparatively• 
only a.dds to the confusion created by the word• •close proximity•. In a. 
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prosecuti~ for reokleaa dri."t'ing, a holding that speeding on a oongested 

hig1r:{ would oonatitute guilt would be perf'eotly proper. A highway is 

gene ly 50 or 100 teet wide. There 1a a degree of factual certainty 

in that deaoription. But to speak ot •comparatively Qlose proximity• 

when""deUing with the wide spaoea of the akiea la not to limit, to de.fine.i 

or to,diatinguiah•. Such language does not describe a criminal or wrongtul. 

intent. 


The obvioua difficulty with the majority opinion is that it refuaecl 

to believe accused's teatimony that he intended to pasa at 750 feet ao · 

that he oould get the object plane in his gun sightl. In the abs"noe of', 

or w1th the rejection of, this testimony there 1s 11terally nothing in 

the prosecution's evidence which can be used as a factual ba.ais for a 

definition of recklessness appropriate to this oaae. 
. . 

It is euential in oomidering this cue that we rid ouraelves ot 
.. any idea, entertained oonaciously or uncoruicioualy, that on a prosecution 

_for reckless driving, proof of' the Violation of another safety la eatabliahea 
recklessness per ae. '.!hat was the entire emphuis of the prosecution on the 
tritJ.. · 

Th~ weight of' author!ty is 'th&t ~ 

"Where an aot in connection with the operation ot an auto• 
mobile is, by atatute,· m.de a separate offense (making a paaa 
as distinguished from· reckless operation) for which punishment 
is provided,· the general rule 1a that tlie act itself can not .be 
punished as reckless dri"t'ing• (86 .A..L.R. 1274). 

Tbua in. New York where there is a statute which prohibits reckless 
driving and another which forbids speeding, 1 t has been held that "mere 
speed in itself in exceu of that allowed by the Highway La.w is not - · 
a.lone sufficient• to sustain a. oha.rge of reckless driTing (Pe)ple T. Grogan, 
260 N.Y. 138, 83,N.E. 273J People T. Higgins, 2 N.Y.S. 2d 347. Also, in 
People v. Aldrich, 191 N.Y:.S• 899, the court held that failure to run a 
motor truck to the right when signaled from the rear by one trying to pa.as 
did not constitute the offense of reckless drivillg where such !'ailure oon-· 
atituted a. distinot statutory offense. See also State T. McNabb (s.D., 246 
N.W. 291), where the law condemned reckleu.drivillg and also oondemned 
failure to pass another oar on the right, and it 11&..8 held that reckless 
driving and driving on the wrong side of the street were aepara.te o!f'enaea · 
and that while driving on the wrong· side ot the street might be reckless 
under oertain-ciroumstanoes, under other oiroumstanoes it might not be 
reckless driTing. See to the same effect oa.aes involTing driTing while 
intoxioa.ted1 People T. McGrath (Del., ~71 p. 549)J State v. 

0 

Andrews 
(Conn., 142 Atl. 840), in which case it was held thatoiie might viola.te 

-
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the law against driving while intoxioated and still·not be guilty of reotless 
driving (see also 5 Am. Jur. 933). 

As a general rule the question as to what oonstitutea reokless driving 

is to be determined from all the surrounding oiroumsta.noes where the statute 

denounoing the offense does not speoifioally deolare what particular aots 

shall constitute the offense (86 A.L.R. 1275). (See to.the same effeot 5 Am. 

Jur. p. 932J 42 c.,p. 1322) 


The finding of the majority opinion as stated, does not show that it 

has taken int:> oo:oaideration all ·the ciroumatanoes, as required. On the 

contrary it avoids the proven faots, improperly holding, in effect, that 

violation of the rule against passing is a violation of the regulation 

against reckless operation. Merely throwing in a few words or no meaning 

is insufficient to save the holding from b eing improper a.s a matter of law. 


6. The rule laid down by Major Merria.m. against passing was inoperative 
on this oocasion so ~a.r as aooused was concerned. Major Merriam forbade 
passing only when not prearranged. Had aoouaed been solo flying the responsi
.bility for suoh prearrangement would have been his. Flying in formation, 
under the command ot an.instructor pilot, aooused had every right to assume 
that his instructor pilot knew what he was doing, that the instructor pilot 
had made the neceuary arrangementa. Aooused and other pilots ·had followed 
ins.truotor pilots many times in the past in.making panes, had even followed 
1-.jor Merriam, acting in good tai th on this wry usumption. Obedience to 
th.ii leaderahip in the past had· brought no reprimand.. Aooused had been 

·reprimanded 	once when he did question.such leadership. Since then he had 
believed ha we.a under.reaponaible leadership. 1his wu the burden of aooused'• 
effort u a witneaa when he spoke ot regulations and ouatoms which on the 
i-artaoe oonf'lioted. 

It is not in the order ot things military for prearrangements to be 
ma.de and communicated a.ll the way down the line. The first inklillg the 
member of thl aquad reoeiTH ii when he heara given the order ot execution. 

The rule a.ga1nst pa.asing within 600 feet of another plane, found in 
Army Air Forces Regulations, oould also be "li.tted• in the interHt ot 
·m111tary tra.ining by the "comu1ding ofi'ioer•. Who wu a.oouaed to quution 
whether aJld how a.rra.ngementa had been made to •11tt11 th11 regulation. or 
to question who na the ~oomnw.nding officer• reaponaible tor the program 
ot the dq. 

7. · A.uuming, but not finding,. that there wu a rule or regulation . 
whioh forbade aoouaed to engage ii} dllula.ted Gaabatt, it 11 a defense th&t 
be •attaok~d11 the B-26'• under the dire_otiona or CU"derao.t' hia flight oo~er, 
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his pilot instructor, or one placed in a position of leadership by the 
flight commander during maneuvers or training. Winthrop in his Military 
I.aw and Precedents, Second F.dition, Reprint, states as a fundamental 
principle, page 571, "obedience to orders is the vital principle of the 
military life•. On page 576 he says, 

"But while a military inferior may be justified in not 
obeying an order as being unle:wful. he will assume to do ao 
on his own personal responsibility and at his own risk. • • • 
the presumption being, as a rule,·in favor ot the legality 
of the order as an executive mandate, e.nd the fa.ots of the 
oase and reasons.for the action being often unknown in part 
at least to himself and in the·posaession only of the superior". 

In the present case the Army Air Forces Regulations permit deviationa 
from the regulations in t~ interests of trai.ni~. Suoh be~g the fact, 
accused in following the oourse and the tactios of the flight leader had 
a right to believe that any deviation on that oooaston from regulations 
waa justifiable on the basis of instructions within the knowledge of 
the superior. Winthrop continues a 

"In the great majority of oases therefore it is found both safer 
and wiser for the inferior, instead of resisting an apparently 
arbitrary ..~uthori ty, to accept the alternative of obaying even 
to his own.detriment, thus also placing hilllBelf in the most 
favorable pqsition for obtaining redress in the future. On the 
·other hand, should injury to a third person, or damage to the 
United States, result from the execution of an order by a sub
ordinat·e, the plea th.at he acted simply in ~bedienoe to the 
mandate of his proper superior will be favored at military 
law, and a.court-martial will almost invariably justify and pro
tect an accused who has been exposed to prosecution by reason 
of his unquestioning fidelity to duty, holding the superior alone 
responsible. How far he will be proteoted by the civil tribunal•, 
if sued or prosecute,d on account of a ca.use of action or of.tense 
involved in his proceeding, will be considered in Part III of thia 
treatise." 

The oivil courts have recognized and enforced the above principle in 
Neu v. McCarthy, decided by the Massachusetts Supreme Judicial Court (33 N.E. 
2d570), where it was held that a private who was driving a truck in an 
Army convoy could not be oha.rged with contributory neglect in running through 
a red light at an intersection so as to bar recovery from a motorist with 
whom he oolliaed, where the privat~ was obeying an express order of the 
captain ooIIllll8.llding the oonvoy, notwithstanding that order was illega.l. 
The court held .further that obedience to a military order i• a justification 
for conduct which would otherwise give rise to oivil or criminal lia.bility 
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unlesa the order waa •o oulpa.bly unlawtul tha.t t. rea1onable ,man would 
perceive its unlawf'ul qualities. Thia oue cites maey authorities tor 
the principle whioh it applied, cogently atating the reHon therefor, 

"Recognition of the peculiar neoe1sity or discipline in 
the military aerTioe and of the position in which the aubor
dinate may find himself through no. .fa.ult of hb own. in the 
event that comme.nds of hia superiors cla.sh with ·the oirtl au
thority has led oourta in well considered oases to regard 
obedience to a military order as a justification tor conduct 

, which would otherwise give rise to civil or criminal lit.bility...... 
Thus we find military and chil law recognizing and supporting the 

principle that co?ld.uct otherwise wrong is exoused when in response to 
the orders ~fa superior. 

\' 
; ' 	 . 

In view of the unoontradioted testimony in the oue that t.oou.ed wu . 
flying in t'onnation, that he had .formerly been reprimanded tor breaking 
.formation when in doubt t.s· to hia duty, in view ot the ta.ct that the 
rule against passing and the Air Foroes Regulation could be, and in the 
past had been, lif'ted under the leaderahip of instructor pilots whose 
&uthority had never been questioned, it would seem unfair and oontrary 
to law to hold thia accused reaponaible for pilot error committed in 
his effort to obey what he justifiably believed to.be a legal, authorized 
oanroend. Such a holding would put t. premium on military di1obedienoe, 
offering excuse .for exercise of indiTidual judgment, even an escape .for 
personal preferences, all to the prejudice ot good order and military 
discipline. The plea of accused that he acted simply in obedience to the 
leadership of hia instructor pilot and flight leader is a. defense whioh 
the civil law generally a.nd military law always will rec~gnhe. 

s. 1he offenae of suffering through neglect military property to 
be destroyed· in 'Violation of Article· of War 83, embodied in Charge II, 
was not proved. 1here was no legal recklessness and, hence a.a pointed 
out in the beginning, no ·negligence. Furthermore, the story of accused 
is uncontra.dicted that the collision occurred as the result of an inter
vening cause. 

Aa pointed out, Cl4 233196, Bell, is no authority for finding reok
,. 	 leunesa or negligenoe in the cue under consideration. There the aoouaed · 

while on a solo flight was olea.rly shown to have intended to dive within 
50 feet of the objeot with whioh he collided, a :maneuver for which he 
assumed sole responsibility. 

9. For the reuons stated, I am not convinced beyond a reasonable 
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doubt on the ertdeno. that accused willfully rtolated e.ey Air Foroq• Regu
lation or ,wy rule. or that under the oiroU1U1tanoe• hi• oonduot in making 
a p&H at the bomber wu unauthorised.- or that hi• intent wu to pa.a, 
within 500 teet ot the bomber. ao aa to support a oharge of reokleu and 
oarelea• operation of an airplane·and a charge of ,uttering ~tad~ 
through neglect. In my- opinion the record is legally insufficient to 
support the findiDga ot guilty and the aentenoe. · 
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war Department., J.A.G.o • ., 8 APR 1944 - To the Secretary of war. 

l. Herewith transmitted tor the action of the President a.re the 

record or trial and the opinion of the Board of Retlew in the case 

of Second Lieutenant Richard E. Weld (0-680974)., Air Corps. 


2., I concur in ·the opinion of the Board of Review (one member 
dissenting) that the record of trial is legally" insufficient to support 
the finding of guilty of Specification 2., Charge II., legally sufficient 
to support the findings of guilty of all othe~ Specifications and of the 
Charges., and,legall7 suf'ficient to support the sentence and to warrant 
continDation thereof. Although accused was guilty of negligenUy
operating an airplane in making unauthorized •passes•., there was eTi
dence tending to show that unauthorized passes had been made and apparently 
oTerlooked on previous nights and that on the occasion in question he was 
following his flight leader and one of the other pilots in the flight. 
His flight conaander testified that accused was a conscientious pilot 
and a Tery good fiy-ing officer., and that he would continue to be a good 
pilot it retained in the senice. In a letter dated 27 February 1944., 
attached. hereto.,, the C0J'1JDanding General., ~ Air Forces recommends that 
the dismissal be confirmed and ca.?Tied into execution. Careful con

. 	sideration has been given to this recommendation. While I am in close 
~athy with the ,eneral policy of the Commanding General., Army Air 
Forces., that the sentence to dismissal in these cases should be 
executed., neTertheless., in Tiew of all the circumstances it is 
believed that the ends or justice will be met by the remission cf the 
forfeitures and the suspension 0£ the dismissal. Accordingly-., I 
recommend that the finding of guilty of Specification 2., Charge II., 
be disapproved; that the sentence be confirmed., but the forfeitures 
remitted; and that the sentence as thus modi.tied be suspended during 
good conduct. · 

,3. Inclosed are a drai't ot a letter for your signature trans

mitting the record to the President for his action and a torm of 

Executive action designed to carry into effect the reconnnendation 

hereinabove made., should such action meet with approval. 


~ ·. <::... . ~-·_.,,___,.. . 

Myron C. Cramer., 
Major General., 

The Judge Advocate General. 

4 Incle. 

· Incl.1-Record or trial. 


Incl.2-Drai't of ltr. !or 
. sig. Sec. of war. 


Incl•.3-Form of Ex. ··action. 

Incl.4-Ltr.fr. CG., AA Forces. 


' . 

(Finding of guilty of Specification 2, ·charge II, disapproved. 

Sentence confinned but forfeitures reoitted. Execution suspended. 

G.C.M.O. 197, 25_ May 1944) 
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WAR DEPART11ENT 
Arnw Service Forces 

In the Office of The Judge Advocate General (391) . 
washington,n.c. 

SPJGI-i 2 NOV 1943 
CM 241788 

UNITED STATES ) ANTliIRCRAFT ARTILLERY TRAINING CENTER 
) 

v. ) Trial by G.C.M., convened 
) at Carr..p Davis, North 

Second Lieutenant ALEXANDER 
H. McLEOD, JR. (0-1054056), 

) 
) 

Carolina, 29 September 
1943. Dismissal and con

Coast .Artillery Corps. ) finement for three (3) 
) years. Penitentiary. 

OPINION of the BOARD OF REVIEW 
DRIVER, LOTTERHOS and LATTIN,Judge Advocates. -~----------

1. The Board of Review has examined the record of trial in the case 
of the officer named above- and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions 

CHARGE& Violation of the 93rd Article of war. 

Specifications In that Second Lieutenant Alexander H. McLeod, 
Jr., Antiaircraft Artillery School, Camp Davis, Ndrth 
Carolina, did, at Wilmington, North Carolina, on or about 
4 September 1943, commit the crime of sodomy by felon
iously and against the order of nature having carnal con
nection per os with Billie Lewis. 

He pleaded guilty to and was .found guilty of the Specification and Charge 
and was sentenced to be dismissed the service and to be confined at hard 
labor for three years. The reviewing authority approved the sentence, 
designated the United States Penitentiary, Atlanta, Georgia, as the place 
of confinement and forwarded the record of trial for action urxler the 48th 
Article of War. 

3. The evidence tor the prosecution shows that at about 10:00 p.m. 
on 4 September 1943, as 11.l"• J. T. Rich of the Wilmington North Carolina 
Police Department, accompanied by another police officer, was making a 
routine inspection of schools and churches he came upon accused, sitting on 
some steps, with a 17 year old boy named Billie Lewis standing in front of 
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him. With the aid of a flashlight, Mr. Rich saw that accused had the 
youne man's penis in his mouth and "was sucking the boy off11 • Billie 
and accused were taken to the police station (accused was turned over 
to the "MP Department") and the former told the police "all about it11 • 

Accused was brought in and, in his presence, Billie stated that he and 
accused had met at the bus station, accused took him to supper, they 
walked to the schoolhouse, Billie took "a leak", accused did. likewise, 
accused began to "play with him", Billie "raised a hard" and let the 
accused "go ahead and do what he wanted to". Accused then said that 
Billie had told the troth, that it was all his fault and that he did not 
want the boy to be punished (R. 6-9). 

At :Military Police Headquarters in Wilmington at about 10115 
to 10:JO, after the 24th Article of War had been read to him and he had 
stated that he understood it, accused made a sworn statement \Ex. A) in 
which he related that after meeting Billie Lewis at the bus station and 
taking him to supper, they had walked to the schoolhouse where Billie 
began to urinate. When he had finished accused played with Billie's 
penis until the boy had an erection. They then sat on the schoolhouse . 
steps and accused placed Billie's penis in his mouth, took his own penis 
out of his trousers and started to masturbate. Before either of them 
ejaculated they were apprehended by the police. Accused had known · 
Billie for a "few weeks" and, on several occasions had discussed sex 
with him but had not discussed perversion. He knew that Billie was seven
teen years old (R. 9-10). 

4. li'or the defense Second Lieutenants Frank I• Gary, Gerald R. 
Hough and Captain Harold Tivey all of the Target Recognition Section, 
Antiaircraft Artillery School at Camp Davis, the secticn in which ac
cused was an instructor, testified that accused was one of the most able 
and accomplished lecturers in the section, his work was outstanding, his 
associates held him in high esteem and he had~ excellent reputation 
from a moral standpoint (R. 11-14). 

Major Charles L. Langsam, Medical Corp:J, chief of the neuro
psychiatric service, testified that accused had been admitted to the 
staticn hospital on 5 September 1943 at which time an examination dis
closed that he was responsible for his acts and that his case was "con
stitutional psychopathic--sexual µ,ychopatey (homosexuality)". The 
diagnosis of accused was specifically that of homosexuality, a mental 
aberration and a condition in which the sexual desires are different from 
those of the ordina:ry individual. The homosexual individual has no 
desire to have intercourse with members of the opnosite sex but is 
attracted sexually by members of the same sex. It, is an inherent abnormal 
trait that is present from childhood. As a general rule the trait cannot 
be cured by medical treatment. The homosexual desire cannot be controlled 
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any more than the desire for heterosexual relations can be controlled. 
To the homosexual individual his desire is a normal one. In the opinion 
of Major Langsam, despite the mental aberration of accused, he was not 
insane and was responsible for his acts (R. 14-17). 

Accused testified that his educational background was the usual 
one in a small North Carolina town. he graduated from the University of 
North Carolina in 1936, took a master's degree in 1939, taught four 
years in college and did further graduate work at· Johns-Hopkins where he 
taught until his induction into the Arnzy' in 1942. After basic training 
accused attended Officer Candidate School, transferr-~ from the in
fantry to antiaircraft artillery, graduated in April 1943, and was 
assigmd as instructor to the Target Recognition Section in which he had 
since served. 

5. It is shown by the undisputed evidence, including a sworn pre
trial statement made by accused to the military police, and admitted by 
the plea of guilty, that accused had carnal connection per os with Billie 
Lewis, a 17 year old boy, as alleged in the Specification of the Charge. 

· 6. Honorable J. Bayard Clark, Member of Congress, made a personal 
appearance before the Board on 28 October 1943 in behalf of accused. 

7. The accused is 28 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from 
27- July 1942; appointed temporary second lieutenant, Arrrry of the United 
States, and active duty l April 1943. 

8. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and th a' sentence . and to war
rant confirmation of the sentence. Confinement in a penitentiary is au
thorized by the 42nd Article of war for the offense of sodomy, recognized 
as an offense of a civil nature and so punishable by penitentiary confine
ment by section 22-107 of the District of Columbia Code. Dismissal is au
thorized upon cawiction of a violation of the 93rd Article of War. 

__ll:-~ 'b_~_L_~.;,...,________ __ ,Judge Advocate 
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1st Ind. 

War Department, J.A.G.o., 6 NOV 1943 .- To the Secretary of war. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Alexander H. McLeod, Jr. (0-1054056), Coast .Ar
tillery Corps. 

2. I concur in the opinion of the Board of R~view that the record 
of trial is legally sufficient to support the fi.ndiI,,-:.o · ,._r guilty and 
the sentence and to warrant confinnation of the sentence. The accused 
committed sodomy per os with a 17 year old male civilian. I reconnnend 
that the sentence to dismissal and confinement at hard labor for three 
years be confirmed and carried into execution. 

3. Consideration has been given to a reconnnendation for clemency, 
attached to the record of trial, dated 1 october 1943, and signed by 
defense counsel, the trial judge advocate and six of the nine members of 
the court. 

4. As the accused is under 31 years of age and his sentence to 
confinement is not more than 10 years he should be confined in a re
fonnatory or correctional institution. 

5. Inclosed are a draft of a·letter for your signature, transmit
ting the record to the President for his action, and afonn of Execu
tive action carrying into effect the recommendation niade above. 

3 Incls. T. H. Green, 
Incl.1-Rec. of trial. Brigadier General, U. s. Army, 
Incl.2-Dft. ltr. for Acting The Judge Advocate General. 

sig. S/vf. 

Incl.3-Form of Action. 


(r.esigned) 
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