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~AR DS::PARTMENT (1) 
Anny Service Forces 

In the Office of The Judge Advocate General 
1·:ashin::;ton, D. c. 

SfJ8N 
CI.I 273404 2 HS 1945 

) FOURTH SERHCS cowwrn 
U N I T B B S T A T E S ) ARMY SER't.rICE FORCES 

v. 
) 
) Trial by G.c.:.~., convened at 
) Fort Jackson, South Carolina, 

General Prisoner OVIS R. ) 4 January 1945 •. Dishonorable 
PP.IC:;. ) discharge and confinement for 

) thirty (30) years. Peni.tentiary•. 

REVI1W by the BOAi.1D OF RE.'VI1W' 
LIPSCOHB, 01CONNOR and GOLIBN, Judge Advocates 

---~---------
l. The record of trial in th~ case of the general prisoner named 

.above has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 61st Article of War. 

Specification l: In that Genera1 Prisoner Odis R. Price, Re-· 
habilitation Center, Fourth.Service Command, Fort Jacksqn, 
South Carolina, did, without proper leave, absent hi~$elf 
from his station at Fort Jackson, South Carolina, from 
about 22 Au~st 1944, to about 29 August 1944. 

Specification 2: In that General Prisoner Odis R. Price, Re
habilitation Center, Fourth Service Command, Fort Jackson, 

· South Carolina, did, without proper leave, absent himself 
from his station at Fort Jackson, South Carolina, from 
about 28 Nov:ember 1944, to about 30 November 1944. 

QHARGE II: Violation of the 69th Article of War. 
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Specification 1: In that General Prisoner Odis R. Pr:i.ce, Re
habilitation Center, Fourth Service Conmiand, Fort Jackson, 
South Carclina, having been duly placed in ronfinement in 
the Rehabilitation Center, Fourt.1. Service Command, Fort 
Jackson, South Carolina, on or about 29 April 1944, did,. 
at Fort Jackson, South Carolina, on or about 22 August 
1944, while under the custody of an armed: guard, vlI'ong
fully escape_from said confinement before he was set at 
liberty by proper authority. 

. . 

· Specification 2: In that General Prisoner Odis Il.. Price, Re
habilitation Center, Fourth Service Command, fort Jackson, 
South Carolina~ having been duly placed in confinement in 
the Rehabilitatiori Center, F'ourth Service Command, ::?ort 
Jackson, South Carolina, on or about 3 September 1944, and 
transferred, while in confinement, to the Army Service 
Forces Regional Hospital, Fort Jackson, South Carolina, 
at Fort Jackson,-South Carolina, did, at Fort Jackson, 
South Carolina, on or about 28 November 1944, escape from 
said confinement before he was set· at liber~y by proper 
authority.. · 

CP.ARGE III: Violation 	of too 93rd .Article of Y:cr. 

. .
. 

Specification 1: In that General Prisoner Odis R. Price, Re
habilitation Center, Fourth Service Conmand, ::?ort Jackson,; 
South Carolina, did, at Fort Jackson, SQuth Carolina, on 
or about 28 November 1944, by force and violence and by 

· putting him in fear, feloniously take, steal and carry 
?,way from the person of Private 1'Tilliam J. Kerivan, one· 
Smith-Corona 0.3-A3 Rifle; the property of the United 
States, value about $48.l?.· · 

Specification 2: In that Ge-:1£ral Prisoner Odis R. Price, Re
habilitation Center, Fourth Service Command, Fort Jackson 
South Carolina, did, at or in tte vicinity of Fort Jackson, 
South C::.rolina, · on or about 22 August 1944, by force and 
violence, and by putting him in fear, feloniously take, 
steal and carry away from the person of Earl Sumter, the 
sum of Fifty-five Dollars ($55.00) lawful money of the 
United States, the property of the said Eerl Sumter) and 
from the presence of said Earl Sumter, one 1940 Reo Truck, 
the prop~ty of the Urited States, value of more than 
Fifty I'ollars ($50.00). . · 

Specification .3: In that General Prisoner Odis R. Price, Re
habilitation Center, Fourth Service Command, Fort Jackson, 
South Carolina, did, at or in the vicinity of Fort Jackson, 
South Carolina, on or about 22 August 1944, with intent to 

2 




(3) 


·	·do him bodily hann, conmiit an assault upon Private 
'\i'illiam J. Roth, b;r willfully and feloniously striking 
the said Priv&te '.':illiam J. ];~oth on the head, with a 
rifle. 

c:~.Ii.G'.: I7: Violation cf thE; 96th Article of War. 

Specification: In that General Prisoner Odis R. Price, Re
habilitation Center, Fourth Service Command, Fort Jackson, 
South Carolina, c:l:i.d, at or near Columbia, South Carolina, 
on or about 29 November 1944, by force and violence and 
by putting him in fear, wrongfully and unlawfully force 
Lee A. Thomas to drive him, the said General frisoner Odis 
R. Price, in the automobile of the said Lee A. Thomas, upon 
the streets of Columbia, South Carolina, and upon United 
States Highway Number One. 

He pleaded guilty to Charges I·and· II arrl the Specifications thereunder, 
and not suilty to the remaining Charges and Specifications. He was found 
guilty of all Charges and Specification~, and sentenced to be dishonorably 
discharged the service, to forfeit all pay a.pd allow&nces due or to be
come due and to be confined at hare. labor. at such place as the revie'l:i.ng 
authority might direct for life. The reviewin~ authority aFproved the 
sentence but reduced the,period of confinement to thirty years, desig
nated the United States Penitentiary, Atlanta, Georgia, as the place of 
confinement and forwarded the record of trial for .:.ction under _\rticle 
of War 50-J. · 

J. Evi~ence for the prosecution: The accused was confined in the 
Rehabilitation Center, :'..i'ort .;c.cl-:son, South Carolina: on Z:J April 1944, 
under a sentence which included a ciishonorable discharge, execution of 
which was ffi1spended until release from confinement(~. 8; Fros. Ex. 1). 
On 22 AuQ1st 1944 the acc-:.:.sed and two other prisoners, members of a work 
detail engaged in loading a truck witi dirt, asswlteo their guard Pri- -· 
vate r;·illiam J. Roth {lt. 10-11, 17; Pros. L"'<. 3). The :;uard v:a3 over
powered, forced to the 6round anc' his ::;un taken avr3.y from him. The 
prisoners bent him as he lay on the· ;:;rcund, the ecc1.'.sed. striking him 
over the head with tho bu t.t of the gun. The blo.\' rendered ti1e guard 
unconscious (~. 17-18) ~ The accused then appro.:.ched :Sc.rl Surr,ter, the 
civilian driver of the t:n.:.ck, pointed the GU!'l at him an:i orC:.ered him 
from the truck. Sumter vms forced to disrobe anc. a walle.t containing 
~P55 was taken from him. At his rsquest ioentific.:ition, social security, 
and simLl3.r cards in the wallet v;ere returned t.:, him. Sumter testified 
that he V/'3.S so frightened that he did not kno,1 wl"lo took t!:-:? ,vallet out 
of his pock~t '!:rJ.t it was "the b::ist of ffe.iJ b,31i.,f11 that accnsed was 
the prisoner who returned the ca.rcts (!=t. 19-20, 25). The accused· end 
his companions bound Sumter end Roth and then drove off in the truck 
(:!1. 21). The truck was a 1940 Reo D..:.mp Truck, 21· ton, 4 by 4, ';'f-/.J.7445, 
valued at :~2517, and the prope!'t~· of the L'"n.i.ted Str,.tes Govem;,:e!l.t (::. 17, 

.,.,, 
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21, 30-31). After the prisoners left the bound men were able to free 
themselves and report the braak (R. 22-23). Subsequent to the assault 
and escape Private Roth received a Certificate of llisability :c:!.scharge 
for ccre0ral concussion (R. 3~). The accused was absent without leave 
from 22 August 1944 until ':ct August 1944, when he was returned to mill 
control at Fort McPherson, Georgia (R. 36; Pros. Ex. 5) • 

Accused was reconfined at fort Jackson on 3 September 1944 
(R. 37; Pros. Ex. 6). ,In the course of an investigation accused,.after 
being warned of his .rights, sig.ned a written statement admitting his 

. comflicity in the escap~ and the robbery of the truck driver (R. 33-35; 

Fros. Ex. 4) • · 


On 21 ?-!ovcmber 1944 accused was transferred to the Station 
Hospital, Fort Jackson (R. 37; Pros. :::;;x. 7). Here he was confined in 
the prison ward, a part of the ·hospital set off with b2.rred· o.oors and 
windows and which' was entered through a locked mesh wire gate at v:hich 
a guard armsd with. a .JO calibre Smith-Corona 03-A.3 rifle, was sta
tioned (R•. 41-43). At about 11 o 1.cloclc on the· night of 28 November 1944 
Private William J. Kerivan was ·on duty· at this post and when he opened 
the gate for a ward boy the accused and three other prisoners, who had 
been standing a few feet inside the gate, suddenly rushed him. Private 

· Kerivan was quick:J.y overpowered and thru~t inside the gate, his ri ne 
taken away by one of the p!"isoners, all of whom disappeared down the 
corridor (R. 44-46, 52-53). The rifle carried by the ~scaping prisoners 
was valued ~t $48.17 (R. 56). · · 

• At about 9 p .m. on the following day, 29 IJovember 1944, Mr •. L. 
·' 	 A. 'themas, a. resident of Columbia, South Carolina, enter.ad .his garage 

and found accused and two of the other escaped prisoners, one of them a 
negro, sitting in his car (R. 57-581•. The .negro, who was ar.r.ed With a 
rif'lo, told Thomas "he would blow fjw:n.J to kingdom come" and Mee then or
dered ~im to drive ·"to the cotton mill"~ With accused sitting beside 

_ him ThoD:13-s obeyed tho order but when they reached the mill accused said 
there was too much traffic there and ordered Thomas ·to drive on to 
Augusta, Georgia, by way of· l{ighway #l (R. 58'-60). Thomas proceeded . 
down Highway #1 for 45' miles when the car 'ran out d'f gas. Here ac
cused and companions 'got out of the car after Thomas had.nagged a 
car and got them a ride (R.· 60-61). · - . · . ' 

4. Accused, after an explanation of his_ rights as a vd.tness, 

elected to remain ~i~ent (R•. 64...65). 


5. !_: Specification 3, Charge III~ alleges.that on 22 August 1944, 
at Fort Jackson, South· Carolina, accused assaulted Private William J. 

· Roth "With intent to do him bodily harm by striking him on the head with 
a rifieJ Spt3cif'1.cation-2, Charge II, alleges that' at the same time am 
place Btecused robbed Earl Sumter of $55 and a 1940 Re9 Truck, property 
of the United States, valued at .mo~ than.$50; Specification 1, Charge 

· II, and Specification 1, Charge r, ·.respectively allege that accused at 
r 

4· 
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the same ti:ne and place escaped from confinement and absented himself 
vri.thout leaYe until 21 August 1944. 

The: svidenco shows that w·'lile in confinement at the Rehabilita
tion Center, Fort Jackson, South Carolina, accused and two companions 
3ttacked their guard, Private William J. Roth, that o.ccused took the 
guard I s rifle t:J!i;ay from him and struck him over the head with it, 
rencering hi~ insensible and causing injuries of such seriousness as 
to ultim~tely result in his discharge from the Army for disability. 
The rifle -,.-as a dangerous waapon althou~h used only as a club inasmuch 
as it nas 11:ised in such a !'Janner that /J.t "11ai/ likely to produce death 
or great bo dil;:r hann:t (:.rc11, 1928, par. 180m). The intent to do bodily 
ham. is i:1.ferrable from the nature of the weapon used and ·the character 
of the ·wounds inflicted (s:,r 193085, 103449, Dig. Op. JAG, 1912-40, 451 
(10)). Accorcingly, t)1c elements of the aggra....-o.ted assault set out in 
Specification 3, Charge III, are clearly established. 

Following the assault on Private Roth, accused, still holding 
the gun, and his confederates, robbed Earl Su.'!ltcr, the civilian driver 
of a Government truck into 1;2.ich they were loading· dirt, of $55 and also 
the truck, as alleged in Specification 2, Charge III. ·Tne evidence shows 
that the taking ,ras accomplished by putting Sumter in fear and a.ffords · 
ample basis for the inference that the taking was done with intent to 
steal. The desperadoes then :nad~ good their escape from the Rehabilita
tion Center in-the truck, accused remaining absent without leave until 
29 August 1944 v-.hen he was returned to milltary control at Fort McPherson, 
Georgia. The allegations of escape and absence without leave contained 
in Specification 1, Charge II, and Specification 1, Charge I, respectively, 
are accordingly sustained by the evidence and in addition accused pleaded 
guilty to these Specifications. · 

£• Specification 1, Charge III, alleges that accused on :28 Novem
ber 1944 robbed Private Willia111 J. Kerivan of a Smith-Corona 03-A.'.3 ri.fle, 
property of the United States, valued at t48.17; Specification :2, Charge 
II, alleges that on the same date he escaped from the Regional Hospital 
at Fort Jackson, South Carolina; the Specification, Charge IV, alleges 
that on the following day,.,_ 29 November 1944, "by .force and violence and 
by putting him in fear, Lha dii/ wrongfully and unlawfully force Lee A. 
Thomas" to drive acpused in Thomas' automobile upon the streets of 
Columbia, South Carolina, and upon United States Highway Number l; and 
finally Specification :2, Charge I, alleges that accused was absent with
out leave f'rom·:28 November to JO November 1944. · 

. The evidence in support of the precedinr Specifications dis
closes that llhile confined in the prisoners' ward at the Regional Hospi- · 
tal, Fort Jackson, accused and some fellow prisoners assaulted Kerivan, 
their guard, and .forcibly robbed him of the Oovernment ri.fle with which 
he was armed and es~aped from the hospital as alleged. The following 
day accused and companions hid in a garage at Colwnbia, South Carolina, 
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belonGinc to ::r. Lee A. 'i'ho::ic1.s anci ,..,heri :Ir. 'l'hornas came in to t.11e 
;o.rt.::;e to get his car force;:: hir.1 by thre~ts bac:i:ed up by the rifle 
which one of the accused's companions leveled at ThoM.as, to drive 
t'.,G:!l. out of' Colur1bia and soil:e 45 miles away on United States Highway 
;·0. l. :.c,-::.1sc6 1·,o.s returned to military control on .30 Fovember 1944. 
;..n of t:1·.~ ~l)acii'ications heretofore rec:i.tec:1 are !lccordincly sustained 
y:itho'.:.t c11.:e s t:.i ::m c:r co·,1)eter. t evi(ence a".'ld furthsr accused pleaded 
:;vilty to. tr1,s Gscape ::ncl absence v,i tllout l-3sve. 

6. ?he c ·!2.r,:c ::;•:·:at sho\':3 that accused is about 22 years of age, 
c:.-:::c ·::Gs inCD.r!"t,·Jd I.; ~'c'.,rc.ar;-• 1S'4.3. 

7. 'li1e coi.:rt ·:;::.3 lo::;all;7 constituted. No errors injuriously af
:r·e~t.inz the sub3tantial richts of the accused v,ere committed during the 
trial. 7he Joard of Review is of the O!)iP.ion that the record of trial 
is lP.;:;ally sufficien:. to support the findiTl[;s of [,Uilty and the sentence. 
Gonfinerr.ent in a panitentiary is authorizeci by the 42nd Article of 1'far 
for foe offensoo of roboery anci assault vri th intent to do bodily harm 
·with a dangerous weai:;on, which e.ro recoi;riJ.zec as offenses of a civil 
nature and so punish~ble by penitentia!'J' confinement for more than one 
year by 'l'i tle 22, Sections 502 and 2901, respectively, of the District 
of Columbia Code. 

~ £. ~ Judgo Advocote, 

·~,Jud:;e Advocate, 

,£,~~µ ,Jud~e Arivocate, 

' 
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WAR DEPARTMENT 


Army Service Forces 

In the Office or The Judge Advocate General 


Washington, D. c. 

SPJGH 
CM 'r73450 

13 FEB 1945 

l 
UNITED STATES ) FIELD ARTILIERY 


REPLACEMENT TRAililNG CENTER 

v. 

Trial by G.C.M., convened at 
Second Lieutenant STEPHEN ) Fort Sill, Oklahoma, 28 December 
A. ANT.AI.EK (0-1179166), 1944. Dismissal, total forfeiturea 
Field Artillery. ~ and confinement for ten (10) years. 

OPINION or the BO.lRD OF REVIEW 
TAPPY, GillBRELL and Tm;vETHAN,. Judge ~vocates 

... 
1. The ~oard.' of Review bas examined the recor4 or trial in the 

case or the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specifi 
cations& 

CHARGE Ia Violation or the 61st Article of War. 

Specification: In that 2nd Lt. Stephen A~ Antalek, 618th FA 
. 	 Observation Bn, Ft. Riley, Kansas, on D/S _with FAS, Fort 

Sill, Oklahoma, did, without proper leave, absent -himself 
.f'rom his station at Fort Sill, from about 14 November 1944 
to about 21 November 1944. 

CHARGE ~Ia Violati~n ot the 95th Article or War. 

Specification 1: In that 2d Lt. Stephen A. Antalek, * * *, 
did, at Lawton, Oklahoma, on or about 1 November 1944, 
with intent to defraud wrongfully and unlawfully make 
and utter to Service Mens' Bar, a certain check, in 
words and figures as follows, to wit: 

Central National Bank 
86-78. 

THE ~Wlli BANK & TRUST CO. No. 
d-1.aw\ea 

Junction City Kansas 
LAWTON, OKLA.. 1 Nov 19,M 

http:ANT.AI.EK
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PAY TO THE 
om OF Se:ryioe Mens I Bar 

Fortr and nollOO ----------------------------- DOLLARSThis cheok is in i'ull settlement or account as shown 
hereon. Acceptance by endorsement constitutes receipt
in tull. . 

/s/ Stephen A, Antalek 
No Acct 2d Lt. 01179166 

and by- means thereof did fraudulently obtain from · 
Service Iv!ens' Bar, Lawton, Okla., the sum or i40.00, 
he, the said 2d Lt. Stephen A. Antalek, then well know
ing that he did not have and not intending that he should 
have any account with The Central National Bank of 
Junction City, Kansas for the payment of said check. 

Speci!ieation 2: In that 2nd Lt. Stephen A. Antalek, * * *, 
did, at Lawton, Oklahoma, on or about 2 November 1944, 
with intent to defraud wrongfully and unlawfully make 

and utter to Service Mens' Bar, a certain check, in 
words and figures as follows, to wit: . 

Central National Bank 
86-78 

THE .~wm-iill-&e-~YS'i~Q. No 
ef-1.aw-.e:a 

Junction City, Kansas 
W.'.PGN;~. 2 Noy 19_M 

PAY TO THE 
ORDER OF Service Mens I Bar ~20.00 

0.0 
Twenty and -------------------------------- DOLLARSThis check is in full settlement of account as shown 
hereon. Acceptance by endorsement constitutes receipt 
in full. 

/s/ Stephen A, Antalek 
No Acct- 2d Lt. Oll79166 

~ow your endorser Require identification 

and by means thereof did fraudulently obtain from Service 
Mens' Bar, Lawton, Okla., the sum of $20.00 he, the said 
2d Lt. Stephen A. Antalek, then well knowing that he did 
not have and not intending that he should have any account 
with tlie Central National Bank of Junction City, Kansas 
tor the payment of said check. 
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Speci.fication ,3: In that 2d Lt. Stephen A. Antalek, ~ ~ ~ 
did, at Lawton, Oklahoma, on or about 4 November 1944, 
with intent to defraud wrongi'ully and unlawfully make 
and utter to Service Mens• Bar, a certai.Il check, in 
w9rds and figures as follows, to·wit: 

Central National Bank 
M~Y~Uii•liWl1'-it-'iilY.'i~g. No. 

ot Lawton 

Junction City, Kas• 
. WiTON, OKLA. 4 Noy 19,M 

PAY ·TO THE 
ORDER OF Service Mens I Bar 

Twentr and no/100 ----~-------------..--------- DOLL.&.RS
This check is in f'ull settlement or account as shown 
hereon. Acceptance by endorsement constitutes receipt 
in run. 

No Acct /s/ S~phen A, A,ntalek 
Know ;your endorser 0-1179166 

Require identification 

and by means thereof did fraudulently obtain from Service 
Mens' ·Bar, Lawton, Ok.la., the sum of $20.00 he, the said 
2d Lt. Stephen A. Antalek, then well knowing that he did 
not have and not intending that he .should have &DY' accoun1 
with The Central National Bank or Junction City, Kansas 
tor the payment ot said check. 

Specifications 4, 5 and 61 (Nolle prosequi entered on motion 
ot the prosecution). 

CHARGE III& Violation ot the 961,h Article ot War. 

Specification la In that 2nd Lt. Stephen A • .lntalek~ * * ·*;. 
did, at Lawton, Oklahoma, on or about l.November 1944, 
with intent to defraud wrongtull;y and unlawtul.1,- ake 
and utter to Service Mens I Bar, a certain check, 1n 
words and figures as follows, to-'dtt 

Central National Bank 
86-78 

fi&...mtmm-JW11i-1&-Uii'19'Q. No. 
el-ww\ea 

3 
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Junction City, Kansas 
l.A:W~QR1-™ l Nov 19M 

PAY TO 'lliE 
OBDER OF Service Mena' Bar $40/00 

Forty and no/100---------------------------- DOLLARS 
This check is in full settlement of account as shown 
hereon. Acceptance by endorsement constituted receipt 
in .f'ul.l. 

No Account /s/ Stephen A, Antalek 
2d Lt. 01179166 

and by means thereof did fraudulently obtain from Service 
l4ens' Bar, Lawton, Okla., the.sum of $40.00, he, the said 
2d Lt.' Stephen A. Antalek, then well knowing that he did 
not and not intending that he should have any account with 
the Central National Bank of Junction City, Kansas for the 
payment of sai~ check. 

Specification 2: In that 2nd Lt. Stephen A. Antalek, · * * *, 
did, at Lawton, Oklahoma, on or about 2 November 1944 with 
intent to defraud wrongtully and unlaw.f'ul.ly' :make and utter 
to Service Mens' Bar, a certain check, in words and figures 
as follows, to-wits • 

Central National Bank 
· 86-78 

THE i~WIWl-~•-~Wi-~Q. No. 
ei-1.ew•ea · 

Junction City, Kansas 
WlTON, OKLA. 2 Noy 19/Ji 

PAY TO THE 
. ORDER OF Service Mens' Bar 

\ 
Twe t o -------------------------------- DOLLARSThis check is in tull settlement ot account as shown hereon. 
Acceptance by endorsement constitutes receipt in tun. 

No Acct / s/ Stephen A, Antalek 
Know your endorser. 2d Lt. 01179166 

Require identitication 

and bJ' means thereof' did fraudulently- obtain !rom Service 
Mens' Bar, Lawton, Okla., the sum or $20.oo,. he, the said 
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2d Lt. Stephen A. Antalek, then well knowing that he 
did not have and not intending that he should have 
any account with The Central National Bank of Junction 
City, Kansas for the payment of said check. 

Specification 3: In that 2nd Lt. Stephen A. Antalek, * * *, 
did, at Lawton, Oklaho1ta, on or about 4 lfovember 1944, 
with intent to defraud wrongfully and unlawfully make 
and utter to Service I.lens I Bar, a certain check, in 
words and fieures as follows, to-wit: 

Central National Bank 
86-78 

i.Hl!;-.-"Ylt*'U-:BAi.K-&-ikYSi~Q. No. 
ei-:..awile.a 

Junction City, Kansas 
LAUTON, OF.LA; 4 Nov 19,M 

P~Y TO THE 
se_rv_i_c__ .... B,_ar $20/00ORDER OF ____ e_f_.!e....ns...'___ ________ 

Twenty and no/100------------------------------~-- DOLLARS 
This check is in full settlement of account as shown hereon. 
Acceptance by endorsement constitutes receipt in full. 

No Acct- /s/ Stephen A, Antalek 
Know your endorser 0-1179166 

Require identification 

and by means.thereof did fraudulently obtain fron Service 
Mens' Bar, Lawton, Okla., the sum of ~20.00, he, the said 
2d Lt. Stephen A. Antalek, then well knowing that he did 
not have and not intending that he should have any account 
with The Central National Bank of Junction City, Kansas 
for the payment of said check. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations on which he was tried. Evidence of one previous conviction by a 
general court-martial was introduced, namely, a conviction of making and 
uttering three checks, each in the sum of ~10, with intent to defraud, 
for which he was sentenced on 7 July 1944 to be reprimanded and to forfeit 
~50 per month for 12 months. He was sentenced in the instant case to 
dismissal, total forfeitures and confine~ent for ten years. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of \·:ar 48. 

3. An extract copy of the morning report of the Student Officer 
Detachment, Field Artillery School, Fort Sill, Oklahoma, was introduced 
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in evidence with an entry showing accused from duty to AHOL 14 November 
1944 and another entry showing accused from A:f/OL to confinement 
21 Hovember 1944 (R. 9; Pros. Bx. 1). It was stipulated by and between 
the trial judce advocate, the accused and the defenoe counsel that if· 
Lieutene.nt Colonel James E. liard were in court and sworn as a 'l"litness 
he would testify that at all times between 9 October 1944 and 21 lfovember 
1944 the accused was on detached service as a student at officer's sound 
and flash range course 20; that on the morning of 14 November 1944 in 
response to a report that accused was absent he checked the accused's 
barracks and the area where he was living and could not find him; that 
during the period from 14 IIovember 1944 to 21 November 1944 the accused 
was not found in his quarters nor in the imnediate area thereof; and 
that the accused to his knowledge did not have authority to be absent 
during that period (R. 10). 

On 1 November 1944 the accused made and uttered to Carl J. 
tletz, sole proprietor of Service lien's Bar, a tavern in Lawton, Oklahoma, 
a check for '-940 drawn on the Central ifational Bank, of Junction City, 
Kansas, receiving the sum of '..?40 therefor. On 2 i'iovember 1944 accused 
me.de and uttered to iiietz a check drawn on the same bank for <;20 and on 
4 Uoveober 1944 he made and uttered to 1Ietz another check drawn on the 
same bank for ~20, receiving in each case the sum of ~20 for the check 
so made and uttered. A.ll three checks were promptly deposited by !.letz 
for collection and all were returned unpaid (R. ll-16; Pros. Exs. 2, 3, 
4). Accused did not have an account in the drawee bank in i~ovember 1944 
(d. 17; Pros. Lx. 5). Accused did, however, prior to 1 November 1944 
borr0i7 the sum of ~60 from the drawee bank and agree with the bank to 
have his pay check of 1 1:ovember 1944 sent directly from the finance 
officer to the bank. Under the agreereent between the accused and the 
-rnnk the loan was to be repaid out of the proceeds of such check and 
t4e balance of the proceeds was to be placed in a checking account for 
the accused (Pros. Lx. 5). 

4. After bein~ warned of his rights the accused elected to be 
sworn and testify in his own behalf. He admitted writing and uttering 
the checks but stated that ,vhen he borrowed ~6o from the CentralNational 
Bank of Junction City he made arrangenents to have his pay check sent to 
the bank with the understanding that a checking account would be opened 
for him after deducting the amount of the loan. His check would amount 
to "one forty four some odd dollars", sufficient to cover the loan and 
the three checks he had \9ritten. 1ihen he learned that the first check 
had been returned to r-==. l,ietz he realized that his pay check bad not 
been sent to the bank and he tnen drew his pay at Fort Sill. He felt 
that he co1.1ld not raise the money to pay I.ir. Letz if he had to attend 
school so he arsented himself from classes for this reason (J.. 19-21) • 

On cross-examination and on examination by the court he stated 
that he si,::ned a blank pay vouc:.ier for his pay for the month of October 
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at F~rt Riley, Kansas, before he came to Fort Sill on 7 October 
1944 and at that time made an oral arrangement to have. his check 

. sent to the bank. He did not know whether or not the finance of• 

fice~ had made note of the name or the bank. He "left classes" 

on the 14th· or November and remained in Lawton from.that date to 

21 November 1944. Prior to the 14th he was paid in cash at Fort 

Sill for the month of October but this·moneywas used to pay debt~ 

some or which were paid after the accused was confined. His 

activities in attempting·to raise money to pay Mr. Metz consisted 

of wiring his mother and friends to which he received no answer. 

He also tried to borrow money from a loan company. He made no 

attempt to telephone his mother although she had a telephone, nor 

to telephone the bank or the finance officer at Fort Riley. He 

was not notified by the bank that the check had not been received 

by them. His monthly pay amounted to $140.10. Mr. Metz has not 

been paid (R. · 21•30). · · . 


5. The evidence, including the accused's admissions, clearly 

establishes that he was absent without leave. from 14 November 1944 

to 21 November 1944, and the findings or guilty of Charge I and its 

Specification are, accordingly, _fully sustained by the record. 


The evidence also establishes, and the accused admits, that 
he made and uttered the three checks which are the subject of Specifi 
cations 1, 2 and . .3 of Charges II and llI, respectively. He did not 
deey that he had no account in· the bank against which the checks were 
drawn.• . His explanation of his alleged oral arrangement with the finance 
otfioer at Fort Rlle7 respectiJ;i.g the forwarding of his October pay to 

·the drawee bank was not convincing, particularly in view·of the fact 
that prior to the 14th of November he drew his October pay in cash at 
Fort Sill, and applied no part of it to the payment of his loan at the 
drawee bank or the reimbursement of Metz. The court was at liberty to 
disbelieve the sl)Eicious explanation. The evidence was sufficient to 
establish the intent to defraud. The findings or guilty or these three 
Specifications under both Charge II and Charge III were clearly warranted 
bt the record of trial. · 

The accused was charged with three identical offenses under 
. both .Article of War 95 and .Article of War 96. There is no inconsistency, 

nor &rJY unlawful duplication, in the findings of guilty upon identical 
Speoirioations, under .both Articles or War 95 and 9·s, where the proot 
supports conviction under each (CM 239609, Mulrw, 25 B.R. 215). 

' ' 6. War De~tment records.show that the accused is single and 

11 24 years or age. He attended high school for tour years but did 

not graduate. He was employed as a filing clerk 1n Chicago until he 

wa1 called into the Federal Service as a me111ber or a National Guard 
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unit in.March 1941. Prior to his National Guard service the accused 

had one month I s training in the CMTC. On entry- into active Arllly 


'service he was assigned to the Field Ar~illeey and before transfer 
to Field Artille17 Officer Candidate School attained the rank or star£ 
sergeant. He was commissioned a second lieutenant, Army or the United 
States, '29 April 1943_ at Fort Sill, O~oma. 

7. The court was legally coi:µstituted and had jurisdiction or 
the accused and the subject matter. No errors injuriously affecting the 
substantial rights or the accused were committed during the trial. In 
the opinion or the Board or Review .the record of trial is legally suf
ficient·to support the findings of guilty and the sentence and to warrant 
confirmation or the sentence. The sentence imposed is authorized upon a 
conviction of a violation or either Article of War -61 or Article of War 96. 
Dismissal is mandatory upon a conviction of a violation of Article of 
War 95. · · 

Judge Advocate. 

Judge Advocate. 
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SPJGH-CM 7/3450 Jst Ind 
t£B2G ~S 

Hq ASF., JAGO, Washington 25, -D. C. 

TO: The Secretary of War 

l. Herewith transmitted for the action.of the President are the 
record of trial and the opinion of the Board of Review in. the case of 
Second Lieutenant Stephen A. Antalek (0-1179166)., Field .µ-tillery. 

2. I concur in the opinion of the Board of Review· that the 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation of the sentence. This officer 
was previously convicted by a general court-martial., on 7 July 1944, 
of making and uttering three worthless che~ks., each in the amount of 
$10., with intent to defraud., for which he rd.s· sentenced to be reprimanded 
and to forfeit ~i50 per month for twelve. months. It is my belief, how
ever., that in the present case, upon·the facts disclosed by the record 
of trial and notwithstanding the previous conviction., the sentence is 
unnecessarily severe. I recon:mJ.end; therefore., that the sentence be 
confirmed but that the .forfeitures be remitted and that the peJ:iod of 
confinement be reduced to two (2) years and as thus modified., that the 
sentence be carried into execution. I further recommend that the United 
States Disciplinary Barracks., Fort Leavemrorth., Kansas., be designated 
as the place of confinement. 

3. Inclosed are a draft of a letter for your.signature., trans
mitting the record to the President for his action and· a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should.such action meet with approval. 

~ . ~00--.a.1___ _ 
• I 

3 Incls . MYRON C. CRAMER 
1. Record of trial Major General 
2. Dft. ltr. for sig. S/w The Judge Advocate General 
3. Form of action 

(Sentence confinned tut forfeitures remitted and confinement 
reduced to two ,years. G.C.M.O. 162, 9 N,a.y 1945) 
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WA..~ DEPARTMENT 
Army Service.Forces 

In the Office of The JuQge.Ad~ocate General (17) 
washingtoriJ_ D,. C. 

SPJGK 24 JAN 1945CM Z73462 

UNITED STATES 	 ) AFJfi SERVICE FORCES 
) EIGHTH SERVICE C011MA.ND 

v. 	 ) 
) Trial by G.C.M., convened at 

Second Lieutenant MEPJUL!. ) Ca.'!!p Swift, Texas; 8 January 
L. EZELL (~130620?), 	 ) 1945. Dismissal., total for
~antry•. ) feitures, and confinement 

) £or five (5) years. 

OPINION of the BOARD OF REVIEW' 
UON 1 HEPBURN and MOYSE, Judge Advocates 

1. The record of triel in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinioni to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE Ia Violation of the 6lst .A.rticla of War.' 

Specificatioiu . In that Second Lieutenant Merrill t. Ezell, 
Infantry, Ninth Service.Command Service Group, Seattle 
Port of Embarkation,.Seattle 4, Washington, formerl.7 
of Special Services Replacement Pool, Camp Sibert,. 
Alabama, did, without proper leave, absent himself from 
h:f.s station at Seattl19 Port of Embarkation, Seattle; 
Washington, from about 5 October 1944 to about.? Decem

·~.,. ber 1944. 


CHA..~GE II: Violation of the 95th Article of war. 

Specificatiau In that Second Lieutenant Merrill t. Ezell, 
Infantry, Ninth Service Command Service Group, Seattle. 
Port of :&nbarkation, Seattle 4, Washington, fonnerl.7 
of Specia.l Services Replacement Pool, Camp Sibert, 

·Alabama, did, at Austin, Texas, on or about 2 November 
1944, with intent to defraud, wrongfully and unlawtully 
make and utter to the Amertcan National Bank, Austin; 
Texas, a certain check, in words and .tigi.u:es as follows,
to--rlt: . 	 . 
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Fort Huachuca~ Ariz 

AYS~IN1·TKJUk8 November 2 194!t,_ 

Miners & Merchants 
·'ffiB-~AN-NA;i9NAI, BANK ~ 

PAY TO THE 
ORDER OF __...;>..;;C;.;;a...sh;;;;.___________,,$ 150.00 

________0n_e___h_un.......,dr_e_d___f_i_f...,ty_______DOLLARS 


Ueut. Merrill t. Ezell 
013o620'7 

and ind~ the sam~ •Lieut Merrill L. Ezell, 01306207•; 
and byymea.n~ereof, did fraudu1ently obtain from the 
.American National Bank, Austin, Texas, the sum of $150.00, 
lawful money of the United States, he, the said Second 
Lieutenant Merrill L. Ezell, .then well knowing .that he 

.did not have and not intending that he shou1d have suffi 
. cient .t'und.s in Miners & Merchants Bank, Fort Huachuca, 
Arizona, for the payme~t of said check, 

He pleaded guilty to Charge I and its Specification ~d not guµty to 
Cb&rge II and its Specification. He was found guilty of both Charges 
and Specifications except the words • 5 October 1944• in the Speci
fication of Charge I, substituting therefor, the words •9 October 1944•, 
~ the excepted words not guilty, but guilty of the substituted words, 
No erldence was introduced of any previous conviction. He was sen
tenced to be dismissed the service, to forfeit al.l pay and allowances 
due or to become due, and to be confined at hard labor for five years. • 
The review"_ng authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

3, · . It was· stipulated that the accused was in the military service · 
at the time of the commission of :the offenses charged and at the time of 
trial. (Ex. A). By War Department Special Orders No. 216, 8 September 
1944, the accused was relieved from duty at Camp Sibert, Alabama, and 
assigned to Ninth Service Command, Service Group, Seattle ·Port of 
Dnbarkation, Seattle, Washington (Ex. B), A ten-day leave was· granted 
the accused effective 17 September 1944 on his departure from Camp 
Sibert (Ex. A). The authorized travel time by privately owned con
veyance from Camp Sibert to Seattle, Washington, was l4 days (Ex. A), 
The accused left .camp Sibert an 15 September 1944 in compliance with 
the above War Department order (Ex, E). On 7 December 1944 the accused 
voluntarily returned to military control by turning himself in to the 
Provost ?,!arshal at Austin, Texas, dressed in officer's uniform without 
insignia (R. 91 Ex. A). He was carried on the morning report of· the 
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Ninth Service Command·. Service Group., ·seattle Port of Eubarkation, 

Seattle, Washington, as absent without leave from 5 October 1944 (Ex. 

F.). The accused lived at the De Luxe Hotel, Austin., Texas, from about 

12 October until 20 November -l:,944 (R. 7-8). 


On 3 July 1944, accused opened an account in the A:rmy Branch of 
Miners and Merchants Bank, Fort Huachuca, Arizona, with an initial 
deposit of $50.00 and made no subsequent depocits. On 2 November 1944., 
he had a balance of $33.00 in the account, with no provision being 
made by him to take care of any overdraft {Prosecution's Exhibit G). 
On 2 November 1944, at Austin, Texas, the accused drew a check (Ex. H) 
on Miners and Merchants Bank, Fort Huachuca, Arizona, payable to cash 
in the amount of $150.00, endorsed it and cashed it at the American 
National Bank., Austin, Texas (.R. 11-12; Ex. G). The check was pre
sented by the American National Bank through the Federal Reserve Bank 
to the bank upon which it was drawn and payment was refused by the 
latter bank because of insufficient funds on deposit with which to pay 
the check (R. 11-12; Ex. G). It was _again presented for payment but 
again dishonored for the same.reason (R. 12). The accused has not 
reimbursed the bank (R. 13). At.the time he.cashed the check aQcused 
stated that he had sufficient funds on deposit to cover the check 
(R~ 13). ·The accused admitted by stipulation that he signed the check 
and received $150 in cash for it from the Alllerican National Bank., Austin, 
Texas (Ex. A). . 

4. Upon statement by the defense counsel that the rights of the 
accused had been explained to him., accused elected to be sworn and testi 
fy in his own behalf (R. 14). He stated that he made one deposit in 
the Miners and Merchants Bank about 2 or 3 July 1944 in the amount of 
$280.00 or $285.00 and that he had only drawn one $10.00 check against 
the account prior to the cashing of the $150.00 check (R. 14); that the 
deposit was evidenced by a bank book which he had sent to his home but 
that his mother is dead and he cannot now locate his father (R. 15);· 
that he had written no letter to clear the matter up because he had been 
in the hospital ever since he had been at Camp Swift, the carrp to which 
he was taken on surrender; and, further., that he was sick while in 
Austin (R. l6). He remained at Camp Sibert., Alabama., after signing out 
.until 	~ September ·1944 tci be a witness in a Section VIII case (R. 21). 
He then proceeded to Austin, Texas, on his ten days• delay en route., 
arriving about 2 October 1944 (R. 20). He came to .A.u.stin because he had 
lived there when previously stati,oned at Camp Swirt (R•. 20). Accused 
had car trouble in Austin, and after getting his car fixed, he wrote to 
Seattle telling .•thema. of it and asking •them1' to wire instructions to 
·hiJn in .A.ustin (R. 20). He also, prior to the posting o:f this letter., 
'Wired the Comm.anding General., Ninth Service Command., to the same effect 
(R. 22). Accused borrowed money from the Red Cross to pay ~or the 
repairs to his car (R•. 24, 251 26). He made an additional loan (R. 19) 
and sent $30.00 to his wife before he surrendered (R•. 28). He borrowed 
when he thought he had money in the bank because he wanted to send money 
home (R. 25). ' 

5. Notwithstanding the plea of guilty to Char~e I and its Speoi
·fication the prosecution established by competent evidence that the 
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accused was absent without leave f'ran his station f'rom 9 October 1944· 
until 7 December 1944. The accused admitted W.s unauthorized absence 
in his testimoey tJllder oath. All of the elements of the of~ep.se were 
therefore concl~sively proved. · 

With-reference to Charge II and its ·speci.fication it was clearly 
shown by the evidence and- admitted by the accused that he did., as alleged 
in the Specification., make and utter to the American National Bank at 
Austin, Texas., on 2 November 1944 his check for $150 drmm. on the Miners 
and Merchants Bank., Fort Huachuca, Arizona., and obtained in exchange 
for this check the sum of $150. It was clearly established without con
tradiction that in due course the check was presented for payment to· 
the bank upon which it was draY1?1 and payment was refused because of 
insufficient funds of the -accused 1s on deposit with that bank. The 
records of the bank showed that there -rrere only e33.oo on deposit at 
that time. The accused denied any intention to defraud, claiming 
that there were sufficient funds on deposit at that time .. The court 
r·esolved the issue thus created against the accused. 'I5y its findings 
it showed that it did not believe the accused's story of having.made an 
initial deposit of $280 or f;285 in that bank in?tead of the $50 as 
shown by the bank records. We see no valid reason for disturbing this 
finding. The accused's story was contradicted by and inconsistent with 
his conduct in borrowing money from various sources .while living in Austin 
during his wrongful absence from the service. His claim of error on the 
part of the bank was not convincing. He refused to explain how he had 
obtained the ~280 that he deposited. He did not produce his bank book 
to (:orrobcrate this story. He claimed it was lost. If his story is not 
accepted,· it was a fair and reasonable inference to draw from the cir
cumstances that he intended to defraud the American National Bank. In 
the opinion of the.Board.of Review the evidence clearly supports the 
finding of guilty ·of Charge II and its Specification. The act of an 
officer of the Army of the United States of issuing his worthless check 
for cash with the intent to defraud has long been considered conduct 
unbecoming an officer and gentleman and a violation of the 95th Article 
of war. CM 270910; CM 265339. . 

.. 
6. War Department records shovr th.at accused is 'Z'/ years o! age., 

and single. In 1936 he was graduated from high school and for 2-} years 
thereafter attended college. For six months he was employed in Wash
ington., D. C. as a clerk in the War Department. On 9 September 1941 
he was inducted into the service. He served as a clerk at Battalion 
Headquarters, Fort Benning., Georgia, where he subsequently attended 
Infantry Officer Candidate School, and, on 22 December 1942, was com
missioned second lieutenant, Infantry., Army of the United States. 

7. The court was legal.ly constituted and had jurisdiction over 
the accused and the offenses. No errors injuriously affecting the 
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., substantial riGhts of the accused were com::dtted during the trial. 

In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty as approved by the 
reviewing authority and the sentence and to warrant confirmation of 
the sentence. Di::ir.issal is mandatory for conviction of a violation 
of Article of War 95 and authorized for a conviction of a violation 
of Article of War 61. 

. 
C,

I. 1 ~J .>-,-Judge Advocate. 

~~• Judge Adv0Cate. 

~,tfA;ttt ~Judge Advocate. 
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1st Ind 

HqASF, JAGO, washin.:,ton 25, D. c. F(B7 1'345 

l'O: The Secretary of 7ia:r 

1 •. Herewith are transmitted the record of trial and the opim.on 
cf the Board cf Review in the case of Second Lieutenant :.rerrill L. 
Ezell (0-130620?), Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation of the sentence. I recom
r.iend that the sentence be ccnfirmed but that th~ !'orfeitures be re
mitted and the confinement be reduced to three years, .that the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas, be designated 
as the place of confinement, and that the sentence as thus nodified 
be caxried into execution. 

J. Inclosed are a draft of a letter fer your siznature, trans
mitting the record to the President for his action, and a fonn of 
Executive action de:=:i.gned to carry the above recommendation into 
effect, should such action meet nth approval. 

·-,, . 
•• -" - - 0-~ 

3 Incls MYRON C. CF.Al.!ER 
l. Record of trial. Major General 
2. Dft ltr sig s/w The Judge Advocate Generai 
J. Form of action 

(Sentence confirmed but forfeitures remitted and confinement 
reduced to three years. G.c.u.o. 120, 5 'Apr 1945) 
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WAR DEPARTMENT 
Arrrry Service Forces · 

In the Office of The Judge Advocate General 
Washington, D.C. . 

SPJGN 
CM 273696 

1 FEB 1945 

UNITED STATES. ) THE INFANTRY SCHOOL 

v. Trial by'G.C.M., convened ati 

) Fort Benning, Georgia, 17 

Second Lieutenant EARL W. · ) January 1945. Ili.smissal and 
mrrs (0-1046178), Infantry. ) total forfeitures. 

:, 

OPINION o:f the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocates 

·1. The Board of Review has examined the record of trial in the 
case of the office:r;- named ab'ove and submits this, its opinion, to· 
The Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specifi- . 
cations: 

CHARGE I: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Earl W. Lens, 
Officer Replacement Pool, The Infantry School, ?t 
tached to 9th Company, first Student Training Regiment, 
The Infantry School, was at Savannah, Georgia, on or 
about 14 December 1944; drunk and disorderly in uni
fonn in a p:ublie place,· to Ydt, on or near West .Broad 

· Street. 
,· 

CHARGE II: Violation of the 61st Article of War•..
I . • , 

Speeifieation: .In that Second Lieutenant Earl w. Lewis, 
Of:f'ieer Replacement Pool, The Infantry S~ool, '.at 
tached to 9th Company, First Student Training Regiment.,· 
The Infantry School, did, without ·proper leave, while 



(24) 


enroute from Camp Stewart, Georgia, to Fort Benning, 
Georgia, absent himself from his organization and 
station at Fort Benning, Georgia, from about l4_Decem
ber 1944 to about· 1.5 December 1944. 

He pleadeci not guilty to and was found guilty' of all Charges anp. Specifi 
cations. -H(.was sentenced -to be dismissed the .service and to forf~it all 
pay and allgwances due or to become due. The reviewing authority approved 
the sen~ence· and forwarded the record of trial for action under Article 
of War 48. ,. 

~- . . 

3. The evidence for the prosecution shows that by appropriate 

Special Ord~rs dated 8 December 1944 the accused was relieved·from his 

assignment at Camp Stewart, Georgia, and was assigned to the Infantcy · 

Officers' Replacement Pool, Fort Benning, C~orgia, where he·was directed 

to report to the.'.Commanding Officer of the First Student Training Regi

ment not later than 14 December 1944 for the purpose of attendi~ the 

Infantry Basic Course No. 51 (R. 9; Ex. 4). The accused received copies 

of these orders, secured a three day delay enroute and departed from 


. Camp Stewart on 10 December 1944 (R. 9). Officers attending Infantry 
Basic Course No. 51 were attached to the 9th Con:pany, First Student 
Training Regiment, The Infantry. Schoo1 ·(R. 7)_. · The ac~sed failed to 
report as ordered but reported at about 1000 o 1clock on· 15 :tecamber 1944 

. and his unauthorized absence was appropriately shown upon :the 9th Company's 
morning report of which appropriate sxtract copies were admitted into 
evidence (R. 10; Exs. 6, 7). · 

At about 1830 o 1clock on 14 I:ecember 1944 the accused was ob
served standing on the sidewalk on West Broad Street, Savat)nah, Georgia, 
by a civilian who, noticing that·the accused's uniform was soiled, .that 
his mouth was frothy, that his eyes were not clear,. that his speech was 
incoherent and that he was drunk, escorted him to a nearby Army. Pro"". 
phylactic $tation where the accused threatened the civilian and the 
station att~ndant, stating that he had been a prize fighter and a. racketeer, 
a.'1d proclaimed his membership in an orc;anization which in:tended to make 
the negro race superior to the white race, by force if necessary (R, 7, 8; 
Exs. 1, 2). A military policeman was summoned and the civilian in the 
accused's presence reported that the accused's soiled uniform' had been'., ... ,,, 
caused by the accused I s uncontrolled urination on the sidewalk and that 
the accused had made the statements above mentioned l'lh.ich the accused ad
mitted (R. 7, 8;'Exs. 1, 2, 3). The military. policeman, the station 
attendant and the civilian were definitely of the opinion that the ac
cused was very drunk (Id.). · 

4. The accused, after explanation of his rights as a w.i. tness, testi 
fied that he had a college education and in civilian life_:was a high 
school teacher in New Bern, North Carolina, where he had gone to see his 
wife during his three day delay enroute (R. 11, 12). He and his wife 
had left New Bern on. 13 December 1944 for Kinston, !forth Carolina, upon · 
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a bu::; from wlu~h they were ejected, necessitating ti1elr 1ur1.n:; of a 
private conv<J:,"ancc. Le.:vin: h.;_s wife at Kinston he proceedeci to -iril 
son, /orth '.~nrolina, where he spent ti1e night, and at 050-.J o'clock on 
14 ::Gce11.ber J.')44 bo:1rc.ad a train, which was then five ho::.rs late, for 
Savannah, Ceor.:;ia, where he arriveci, still five J10urs late, at about 
170J o'clock on 14 [ecember 1944. He made no effort to secure ot~er 
transportation from 'Nilson, North Carolina, and realized ti'3t the late 
train would not take him to Fort Pen~ing in time.but die not notify his 
new station of the ir.:rending delay in his arrival (ft. 12-17)-. Ee com
menced drinking in Savannah but did not deny threatening the civilian and 
the station attendant or making any improper remarks to them (R. 15, 16). 
H3 left Savannah at about 2230 o 1clock on 14 ~ecember 1944 and siened in 
at ?ort Benning at ab.out 0930 o I clock on 15 :secember 1944 which delay was 
cn~sed by slow transportation arid one of the trains beinr five hours late 
(H.. 11,-16). First Ll.eutenant Robert B. Haller, wi1o had knovm the accused 
since 1:ay 1943, testified that 'the accused's reputation in the Army and 
among his associates was good (R.• 17, 18). 

5. The Specification, Charge I, alle.ses that the accused on or about 
14 recanber 1944 was drunk and disorderly in unifor:n in a public place, a 
named public street in Savannah, Georgia. Drunkenness and disorderly con
duct while in uniform in a public place is clearly violative of Article 
of War 96 (EC~,I, 1928, par. 152~ and !2; 13 BR 16 & 45; 16 :2H 134 & 326; 
22 BR 143). 

The testimony of three eyewitnesses adduced by the prosecution 
conclusively demonstrates that tha accused was very drunk upon a public 
street of a large city on the date alleged, that he was in uniform and 
that his conduct was disorderly in that he threatened a civilian who was 
attempting to assist him while he was obviously unable to take care of 
himself and because of his repeated proclamation of improper remarks.Such 
conduct is certainly discreditable to the military establishment and was 
not denied by the accused in his ~estimony. All of the evidence, therefore, 
shows beyond a reasonable doubt that he was guilty of the offense as alleged 
in the Specification, Charge I, and amply supports the court I s findings of 
guilty of Charge I and its Specification. 

6. The Specification, Charge II, allezes that the accused while en
route from 8amp Stewart, Georgia, to Fort Bennin;;, c~orgia, absented him
self without proper leave from his organization and station at Fort 
Berming, Georgia, from about 14 December 1944 to about 15 recember 1944. 
The elements of the offense of absence without leave, which is violatiTe 
of Article of.War 61, and the proof required for conviction thereof, ac
cording to applicable authority, are as follows: 

"* * * (a) That the accused absented himself from his 
colllllland, ***,station, or ca~ for a certain period, as 
alleged, and (b) that such absence was without autmrity 
from anyone competent to g.l.ve him leave" (M~:'., 1923, par. 1.32). 

- 3 
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The testimoey and documentary evidence adduced by the prose

cution clearly shoW' that the accused was absent without leave as alleged. 
The accused in his own testimony admits that he was so absent and that he 
made no real effort to report for duty as ordered because he spent the 
night of 13 December 1944 in Wilson, North Carolina, without endeavoring 
to continue his journey and then at 0500, o'clock on 14 December 1_944 he 
boarded a train which was already late and -which .could not possibly have 
transported him to Savannah, Georgia, in time for him to make comiection 
with other transportation which would carry him to his station by the 
specified time. He did not even notify the authorities at his new sta
tion by telegram. or otherwise of his impending delay in 8!,"rival, tmreby 
evidencing an utter lack of any .feeling of responsibility whatsoever. The 
evidence beyond a reasonable doubt establishes his guilt of the alleged· 
absence without leave and fully supports the court's findings, of guilty 
o.f Charge II and its Specification. 

? • The accused i; ~~ed and is about .35 years· old. War Depart
ment records show that he is both a high school and a oollege graduate 
and that from 19.35 until entrance into the service he was employed as a 
high school instructor at New Bern, North Carolina. He has had enlisted 
service 1'rom ? April 1941. ·until. 5 November 1942 llhen he w~s comnissioned 
a second lieutenant upon completion of Officers' Candidate·School and has 
had active duty as an officer since the latter date. On .30 M~ch 1943 · 
he· was convicted by a general court-martial for two day's absence with- · 
out leave and sentenced to three months restriction and to. forfeit $100 
or his pay~ According to the Staff Judge Advocate' s RevieW" he was like
wise punished by a forfeiture of $75 o.f his pay undar Article of War 104 
in January 194.3 for refusal to take propeylaxis. . · 

8. The court was legally constituted. No errors ,injuriously af
fecting the substantial rights·of the accused were conmi.tted during the 
trial. For the reasons stated the Board of Review is of the opinion that 
the record of trial is legally sufficient to support tb3 findings of guilty 
of all Charges and Specifications and the sentence and to warrant confirma
tion thereof. Dismissal is au!'horized upon conviction of a violation of 
either Article of War 61 or Article of War 96. . . . 

• I "':' 
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1st Ina. 

Hq AS"::', J.'.i.GO, ~·;a shington 25, ;.::.. C. 
-EB 7 1945 

TO: The Secretar:,- of -:;ar. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 

.case of Second Lieutenant Earl w. Lewis (0-104617S), Infantry. 

2. I concur in the opinion of the Board of ReView that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend 
that the sentence be confirmed but that the forfeitures be remitted 
and that the sentence as thus modified be ordered executed. 

J. Inclosed are a draft of a letter for your signature, ti:ans
nd.tting the record to the President for his action, and a .form of 
Ex:ecutive action designed to carry into effect the foregoing recom
menciation, should. such action meet with approval. 

3 Incls MYRON C • CRA1lER 
Incl 1 - Record of trial Major. General 
Incl 2 - Lft. of ltr. for The Judge Advocate General 

sig. Sec. of ,,-,rar 

Incl 3 - Form of l!:xecutive 


action 


(Sentence confirmed but forfeitures remitted. G.C.M.O~ 122, 

5 Apr 1945) 
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WAR ;:)E.P.A?.T~T 
Army Service y· orces 

In the Office of The Judge Advocate General 
Washington; n.c. 

19 A';Jr 1945 

SPJGV-CM.273791 

UNITED STATES ) NEW YORK PORT OF DffiARKATIOO 
) 
) Trial by G.C.M., convened at 

Captain JOSEPH GOULD ~ Brooklyn, New York, JO 
October 1944 to 13 November 

(6-497243), Transportation ) 1944. Dismissal, fine of 
Corps. ~ $10,000 and confinement !or 

two (2) yes.rs. 

OPJNION a! the BOA.RD CF REVIEW 
SEMAN, llICELI and BEA.RDSIEY, Judge Advocates.___,___,_____ 

l. The Board of Review has examined the record of' trial in the caee 
of the o.Uice:r named above and submits this, its opinion, to The Judge
Advocate General.· 

2. The accused was tried upon the following Charge ~ .. d Specifica
tiorta1 

CHARGEa Violation of the 96th Article of ~ar. 

Specification 1: In that Captain Joseph Gould, Fort Dix Separa
tion Center, attached New York Port of Embarkation, Brooklyn, 
New York, cme Milton A. Henr,r, Cormrall Shipbuilding Co., 
Inc., a New York corporation, by its president said Milton A. 
Hell1"1' am other person or persons unknown, did, at New York 
New York, in er about the months of' May through November 1943, 
conspire to defraud the United States by wrongfully influencing 

. the awarding of contracts ror the manufacture and purchase of 
lii'e floats, berthing spars, pontoon .tenders and capstans to 
the said Cormrall Shipbuilding Co., Inc. by the Purchasing and 
Contracting Officer o1' the Transportation Corps Supply Of'fice, 
New York Port o1' Embarkation, at exorbitant and excessive 
prices and did, pursuant to said conspirac7, wrongfully in
fluence the award of such contracts on or about 7 June 1943, 

.19 June 1943, 24 July 1943, 4 August 1~3, 9 September 1943, 
and 12 November 1943, under which contracts exorbitant and ex
cessiTe prices were paid b7 the United States. 

Speci!ication 21 In that Captain Joseph Gould, Fort Dix Separation 
Center, attached New York Port of :Embarkation, Brooklyn, New York, 
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one Jlilton A. Henr:r, Cormrall Shipbuilding Co., Inc., a 
New York corporation, b7 its president said Vil.ton A. Henry-,
alXl other person or persons unknown, did, at New York, Ne1r 
York, in or about; the months or Ma:, through NOYember 194.3, 
conspire to caumit offenses against the United States b7 · 
wrongful:cy' arrangiDg that ·the said Capta:il1 Gould, while ·1n 
the employ- of the United States in the Tr1Mportation Corps 
supp~ Otfice, New York Port or Embarkation., should receive 
secret compensation for serrlces rendered and to be rendered 
b7 h1Jll en behalf of the said Cormrall. Shipbuilding Co•., Inc • ., 
in relation to the procuring, awarding, handling., super
vising and passing upon contracts, entered into on or about 
7 June 194.3, 19 June 1943., 29 Jum 1943, 24 Jul:, 194.3, 4 
August 1943, 9 September 194.3, and 12 November 1943, b7 the 
Purchasillg and Contractixlg Officer of the said Transporta
tion Corps Supply O!fice, and the said Cornnll. Shipbuilding 

. co., Inc., and in relation to other contracts to be procured 
for said Cor:an.ll Shipbuilding Co., Inc., in the future froa 
said officer, and did, pursuant to said cOllBpiraey, render 
such services and did ·receive p&1JBelll; of such secret compensa
tion. 

· Specification 3a In that Capta:il1 Joseph Gould, Fort Dix Separa
. tion Center, attached New York F'ort of Fcnbarication, BrookJ.1u, 

lew York, did, at New York, New ;or1c, frail about June 1943 to 
about Septsber 1944, whlle an officer of the United States 
and •Plo.Ted in the Transportation Corps Supply Office, New 
York Port of l!'Jlbarkation, ·wroi:gful)" receive compensation in 
an amcwit in excess of $18,000.00, from the Cornwall Ship

. bulld:l.llg Co., Inc., of Cornwall Landing, New York, for 
serri.ces remered and to be rendered b7 the said Capta:il1 Gould 
to the said Cornrall Shipbuilding Co., Inc., in relation to 
the procurement of contracts b7 wrongfully influencing the 
awarding o! ccmtracts for the purchase of material and sup
plies !or the united states, f1"9J11 the said Cormrall Shipbllild
ing Co., Ir.:.',to which caitracts the United States ,ras a part:,. 

SpecU'ication 41 In thal; Captain Joseph Gould, Fort Dix Separation 
Center, attached N811' York Port of Embarkation, Broolcl.J'n, Hn 
Icrk, did, at New York, New Yoric, 1n and about the :months ot 
August. and September 1944, wro.ng!ull.7 and unJ.pful.17 attcpt to 
procure Steplen Patrick Sullivan of New York, Hew tork, to 
testif:, falsely' under oath in behal! of the said Captain Gould 
before duly authorized representatives of the United State• 
then conducting an official in-Yestigation into the con.duct of 
the said Captain Gould as an officer of the United States, and 
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before 8If3' court-111artial in the trial o! charges against 
the said captain Gould. llh.ich might· arise tram the said o!!i 
cial investigation, in that he, the said Captain Gould, did 
attempt to procure the said Stephen Patrick Sullivan to 
testi!7 in substance that he, the said Stephen Patrick 
Sullivan, bad been employed by' the Cormrall Sbipbu.ilding Co., 
Inc., Cornwall Landjng, New York, from about October 194.3 to 
about April 1944 as a publicit7 agent and had actuall;r 
rendered services as such and had received compensation there
for, which proposed test1mocy -.as false, related to a ma
terial matter, and was knOll!l b;y the said Captain Gould and 
the said Stephen Patrick Sullivan to be false. 

He pleaded not guilty to and was found guilt7 of the Charge and Speci
fications 1, 2 and 4 thereof'. As to Specification .3, he was found guilty 
except the figures $18,ooo, substituting therefor the figures il600. No 
evidence of' previous convictioil8 was introduced at the trial. He was 
senten::ed to be dismissed the service, to pay a fine of' ·$12,000, and to 
be confined at hard labor for three years. The reviewing authority ap
proved the. fin~ of' guilty o£ Specification 4, except for the words 
•under oath" and be!ore ,my- court-martial in the trial of' charges against 
the said Captain Gould which might arise.from the said official investiga
tion", and approved so much of the sentence as provides for dismissal, · 
confinement at hard labor for two years and ~nt of' a fine of' $10,000. 
The record of trial was :forwarded for action under Article of' War 48. 

3• The trial was long. Tiie proceedings commenced on JO October 
1944, and the trial ended en 13 November. The record consists. of 
1283 pages of' testimocy, and two large volumes of doCUllentary exhibits. 
The testimocy and exhibits in large. part relate to seven contracts en
tered into by' the Transportation Corps Supply Office, New Yorlc Port of' 
Embarkation, hereafter referred to as TCSO, nth Cormrall Shipbuilding 
Company, hereafter referred to as Cornwall, between :May and NOYember 1943. 

The evidence for the prosecution may be brie!l.y" summarized as .fol
lowsa 

From March 1943 (R.845-7) to 14 October 1943 (R. 962J Ex. J) ac
cused was warehouse o!ficer1 TCSO, and thereafter was adm1n:1 stration 
of:ticer of TCSO until l6 June 191Ji, when he was relieved from such duty 
and placed in charge of warehouse .A. (R. 959). Throughout this period, 
lfajor (later lieutenant colonel) Lens N. Kap, T.c., wu supply offi 
cer and in charge ot TCSO. 

While war~house o.tf1.cer1 from Karch to October 1943, accused spent 
a large part ar his tiae (R. 869, 870) in the office, and ns authorized 
to approve requisitions on behalf of' Kemp, 1wbich authorization continued 
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during the period from October 1943 to June 1944, during which accused 

was administration officer. other officers were similarly authorized 

(R. 84, 293, 862). From April to December 1943, 12,282 requisitions were 
approved, on 2,855 of which the certification evidencing Kemp 1s approval 
was s1gned by accused. Kemp personally signed the authentication of 
his approval on but fevr requisitions (R. 84 864). Accused had nothing 
to do with the p:-eparation of requisitions {R. 85), and had no official 
duties in the purchasing and Contrs.cting Section (R. 118), which was 
in charge ot Captain (later Major) Robert Wylie, T.C., purchasing and 
contracting officer, from May 194.3 to January 1944 (R. 95, 222), under 
Kemp's immediate supervision (R. 264, 268). Kemp's primary concern was 
whether a need existed for supplies sought upon requisitions (R. 860). 
Also under Kemp's :illlmediate supervision was Captain Eugena w. Lederer., 
T.c., requisi.tion officer. Requisitions were of two classes, those 
initiated outside the supply of'fice,·relating to property sought by 
another branch of the service (R. 55-58), and those to replenish the stock 
of supplies maintained by TOSO \Re 77). It was Captain Lederer•s duty 
to examine all requisitions initiated outside the supply of!ice, and he. 
was responsible for the preparation of requisitions to replenish stock 
(R. 55), from data and information submitted either by the stock record 
section, the executive officer (R. 57, 58) or by the· purchasing· and con
tracting section (R• 82). Sometimes the information was submitted 
orally (R. 82). Each requisition was edited in the 11.front office" (R. 58, 
64, 83, 863) by an editing section under the supervision of Kemp, to de
termine 'Whether the items sought could be obtained from stock or would 
have to be manufactured. It then was presented !or approval by an au
thorized officer (rl.. 58), and thereafter, if a purchase was necessary, 
to the Fiscal Branch (R. ·64), which would note whether the supplies were 
authorized for the purpose sought., the prq,er procurement authority 
number, and 'Whether funds were aTailable (R• 64). If' Fiscal Branch so 
certified (R. 315)., the requisition then was tµrned over to .the Purchasing 
and Contracting Secticn (R. 861), to locate a source of supply and make 
a contract. In that sectiorlt Wylie was assisted by a staff of' officers 
and 2.3 civilian buyers. The officers also acted as buyers (R. 360). 
Al!long tmm were Captain Shulman and Lieutenants Richards., Tepperman, 
Goodman and Grow (R. 94,t 95, 226, 251). Tepperman was in charge of the 
civilian buyers {R. 260J. A purchase recommendation based upon the 
requisition, was the work sheet of the buyers (R • .30.3). From it., the 
purchase order was made up (R• .305). In cases of extreme emergency, pur
c:1ase orders were issued before the requisitions were executed and 
processed (R. 155), although this was not the usual or normal procedure 
(R. 107, 108, 325), and was iITegular (.H.. 71). The number of the requisi 

. tions usually appeared in the p.irchase recommendation (R. 307). In an 
emergency, negotiations were undertaken before a formal requisition was 

typed (R. 108). Ordinarily, at least a week intervened between the date 
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of the requisition prepared by Lederer and the date of the approval of 
the purchP.se order by Wylie (R. 59). An interval of less thap three days 
was abnormal, and it was somewhat unusual for the reguisition and pur- . 
chasing order to be executed on the same day (R. 160). Out of each 2,000 
transactions, there were about 100 cases wherein the requisition was 
signed after the contract had been entered into (R. 71). Yihen the need 
for the supplies sought was emergent, the requisition was marked 
ai.mmediaten (R. 31.3), as was the purchase order. 

Wylie saw very few requisitions (R. 3C6) and very few purchase recom
mendations (R. 227). As much as possitle, the work was delegated to his 
assistants (R. 260). 

Contracts for purchases were either nnegotiated8 or awarded upoo 
"bids•. Usually, when there was time, notices were mailed out that sealed 
bids would be received and opened at a date and hour specified for the 
supplies described in the not.ice (R. 107). The contract would be awarded 
to the best bidder, when the bids were opened (R. 310). Contracts would be 
negotiated after price inquiries of several contractors, in 7S per cent of 
such transactions, over the telephone (R. 312-.315). 'Where a subsequent 
requisition for-identical articles was received within two or three weeks 
after a purchase (R. 129, 130) and if the articles were needed in a hurry-, 
a repeat order wou.ld be placed (R. 133) with the same contractor. In 1942 
and 1943, Kemp, Wylie and accused had served together in the supply section, 
Army Transport Service Water Division, New York Port of Embarkation 
(R. 222, 6C6, 624, 846), and became well acguainted (R. 221, 846). Kemp 
am accused (R. 646) _and Wylie and accused ~R. 259) were friendly in 194J. 
Kemp am. accused called each other by their first names and frequently he.d 
lunch together. Wylie and accused also addressed one another by their first 
names, and were much together in the office (R. 176, 177, 223, 22h, 647)~ 

For some eight yea.rs prior to :March 1942, accused had been a friend 
of Milton A. Henry (R. 964-5), with whom he became acquainted about the . 
time that James J. Braddock, under accused's management, became the world•s 
heavyweight champion prizefighter (a. 962-3). Henry was a toy and novelty 
manufacturer. On 23 .May 1943, he acquired a one-third stock interest 
(R• .337-8) in Cornwall Shipbuilding Company, Cornwall I.anding, New York, 
an:l became president, manager and a director thereof. The other stock
holders and directors were Henry's attorney, George Glassgold (R. 402),
and Victor s. Fox. 

Dissension developed between Henry and Fox almost immediately. Henry
made a trip to Washington, where he interviewed Colonel Qnar J. Ruch, T.c. 
(R. 419) and on 7 June 1943, Henry told Fox what Colonel Ruch (R. 812) said 
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about him, , an:i Fox prepared in his own handwriting a draft of a letter to 
be se..t to Colonel Ruch (Der.· Ex. FF), stating that both Fox and Glassgold 
were no longer officers or stockholders o! Cornwall. According to Fox, 
such letter was prepared at Henry's suggestion (R. 834). The employment 
of Roehrs as superintendent, renewal or bank loans, and the salary to be 
paid to Fax all bees.me subjects of' controversy (R. 825). HellI'Y' appointed 
one Anthony as superinterxlent, and ordered Fox barred !rom the plant (R.80,5). 
Fax: learned that coosiderable money had been made from the float contract 
(R. 806), and thereupon consu1ted an attorney. Final~, after protracted 
cegotiations and much bickering, Henry and Glassgold acquired Fox• interest 
in Cormvall, after weeks or dispute and negotiation, ·in accordance with 
tbe terms or an agreement entered into on 10 September 1943 (De!. EX• RH, 
R. 82$-832). . 

Prior to Henry• s connection with Cornwall, it had done business with 
the Transportation Corps. On 2.5 August 1942, it had entered into a con
tract (Ex. Q) with the Transportation Corps !or the construction o! 100 
cargo barges at $3,000 each. On 12 September 1942 it had contracted to de
liver (Ex. W) 200 more such barges at the same price. These contracts were 
entered into be!ore the organization of TCSO which was activated in .March 
1942 (R. 64.5), and prior to the appointment on 2 Oct(?ber 1942 or accused 
as !irst lieutenant, AUS. · 

In llay 1943, Helll'7 called at TCSO seeking business for Cornwall. Ac
cused had introduced him (R. 848, 968) to Kemp two months earlier (R. 845). 
Three er four weeks thereafter, accused told Kemp that Henr;r was a success
ful business man, ntopsn 1'inancially, who could be depended upon !or de
liveries whenever any wood products were required CR. 8.52, 8.54). Kemp said 
that he would put Henry oo the bidder's list. Late in May or early in June, 
Kemp introduced Remy to Wylie; accused was not present (R. 224, 22;). · 
Sometime 1D Mq, Wylie introduced Henry to Tepperman. Prior to S June 1943 
when Tepper.man had his i'irst dealings ldth Henry-, he saw Henr.r ldth Wylie 
several times (R. l.44, 1.46). Henry visited TCSO and Wylie frequently (R.223), 
an:i was· seen in compacy llith Kemp, ·nyue and accused several t1m.es. (R• .323). 
After .5 June 1943, li8lll7 was in the office quite frequently, usually to 
confer ld.th Wylie and Tepperman and oceasionally·entered the "front office•, 
where Kemp an:i accused were (R. 108). i'lhen conferences were held TCSO, 
Henr., was .seen there, in discussions with Wylie and Tepperman (R. 109, 1.54) 
am sometimes with Kemp am accused (R. 154). 

Iur1ng the summer of 1943, accused twice (R• .327) told Miss :Mary Feeney, 
one of Wylie's civilian b~ers, that he could "handle" Kemp, and ns the 
only one who could (R. 32.5). Two months be!ore that (R. 845) accused re
ferred to Colonel Kemp as a •schnulcel", llhich lliss Feeney understood as meaning 
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a "sappy\ good natured person, of whom advantage can be taken (R. 329). 

Between 7 Juoo 1943 ard 12 November 1943, Cornwall was awarded 
seven contracts by TCSOa · 

7 June 1943, fenders and spars $20,35Q (Ex. 2). 

19 June 1943, capstans $1,050 (Eix. 8). 

29 June 1943, gangways and gangplanks $36,198 (F.x. 12). 

24 July 1943, fenders and spars $20,350.

4 August 1943, life floats $570,000 {Ex. 23). • 

9 September 1943, life floats $380,000 (Ex. 30).

l2 November 1943, berthing spars (Ex!·35). 


:each contract was awarded by Wylie as purchasing and contracting offi 
cer, as he testified "as a result of the exercise of my own best 
judgment• (R. 262-8). . . 

With the exception of the third contract, these contracts were 
·•negotiated•, and bids were not solicited. Hen17 unsuccessfully subnitted 
bids for three other contracts awarded after competitive bidding (R. 462, 
465-6, 5CX2, 526-7). · . · . 

The facts in relation to each of the seven contracts ar~ as follows: 

F'irst Contract, Spars and Fenders. 

31 May 1943 an emergency requisition for 50 berthing spars and 24 
pontoon fenders bros. Elc. l) was delivered to rlichards. He telephoned 
seven or eight contractors. Pro:posals for a negotiated contract were · 
requested, by 5 June (R. 96, lex;>). About. l June{ Richards discussed spars 
and fenders with Tepperman, in Henry 1s presence R. 96, 99). Tepperman 
introduced Henry to Richards (R. 100), stated that Henry was interested 
in bidding and that Cornwall was highly recomended by the office of the 
Chief of Transportation (R. 130, 133). A discussion as to prices fol
lowed. Subsequently, Richards discussed the requisition with Grow and 
others in accused 1s hearing (R. 100). Thereafter, accused directed · 
Richards to turn the requisition over to Tepperman (R. 100, 101-2, 126, 
127). Since accused was not connected with the Purchasing and Contract
ing Division and was not his immediate s·uperior (R. 106, 118), Richards 
reported the matter to Wylie, who told him to do as accused had directed 
(R. 102, 136, 256). On 5 June, Richards turne·d over to Tepperman the 
requisition (R. 102, 103) and a work sheet. (Pros. Ex. JA), on which he 
had listed suppliers and their respective prices and delivery dates. 
Cornwall -was on the list, but no prices or delivery date was given (R. 102, 
103, 123), and this data was inserted on the work sheet by Teppennan after 

7 




(36) 

a talk nth Henry (R. 147-8, 1.$0). Considering i'reight rates from. !'.o.b. 
delivery points, comnll oi'f'ered the lowest net prices for spars. 
Wey-erhaeuser · offered the lowest price for pontoon fenders. H01rner, · 
Cornwall offered del1Ve1'1. six days earlier than Weyerhaeuser. In lie1U71s 
presence, Richards discussed the proposals. with Tepperman, and recom
mended the award of separate contracts., one with Pormrall for spars, 
and the at.her with Weyerhaeuser for pontoon fenders. Tepperman laid the 
pa:pers be!'ore Wylie, who ordered a pn"Cbase recommendation (Pros. Ex:. 
)A) prepared for the an.rd of a contract (R. 1.50, 1.51) for both items 
to Cornwall, 11b:i.ch. in the meantime bad submitted a written offer. .Al
though Henr;y bad known at the time that need for the items was im
mediate, am in connection with an overseas shipnent (R. 3.56-7) and had 
agreed to make delivery in 8 days, he testified at the trial that it 
would be almost peysically impossible !or arrJ' contractor to make del1n17 
with.in the time speci!ied. All pcntoon !enders and 25 berthing spars 
were delivered between 19 June and l Ju17, and the remainder o! 25 
berthing spars on 27 July 194.3· (Pros. EX• 44, R. 618-19, 62.$). - Sane or 
the spars deliTered in June were rejected b1 the inspector, but were 
accepted after Kemp looked them over and decided that there 11w'as not too 
much wro~ that mde any- difference•. 

Second Ccntract, Capstans. 

Short.iy after bu;ying into Cormrall, Henry ordered an inventory. 
This shc>1red that l5 cai:stans were on hand, for which there was no use 
(R.. .369). These capstans were reconditioned units and bad been pur
chased for 1nsta1lation on barges under construction for the War Depa~
ment, but "Were not acceptable (R. 786). At HeJU71s direction, Fox. 
prepared (R. 79$-6) an itemized list of the capstans and of their values, 
which amounted to $787.00 (Pros. Ex• .$2). Henry said he could dispose 
of them at the base CR. 786) and made an offer to Kemp by' letter dated 
15 June l943 (Pros. Ex. 10) to sell the capstans at a unit· price ot 
$70.00 or $1,0.$0.00 in all, which he fixed (R. 786), without regard to 
tbe valnes of the tive types of capstans, rqing from $40 to $74. 
Kemp authorize'd the purchase (R. 229) and turned the letter over to 
Wylie (R. 228), who directed a ciTilian buyer to acqu+re the capstans 
(R. 228-9)• The purchase recommendation (Pros. Ex. 9) was prepared with
out pr-evious submission of a requisition. On 21 June, Lederer submitted 
a requisition (Pros. Ex. 7) prepared !rom information submitted by' Kiss 
Feeney (R. 61), which was approved by' accused for Kemp. The capstans 
were shipped to the Voorheesville Storage and Reconsignment Depot (R.890). 

Third Contract, Gangways. 

A requisition, marked •Immediate - Ru.sh", was receiTed !roa the 
Army- TraD8port Service en 27 May- 1943, for S6 gaDg11'1V1 (Pros. Ex. ]2-A). 
lt was approved for Kemp by' accused. Bids were 'requested ~ fiTe bid8 
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were received, which Wylie on 23 JUDe submitted to the principal marine 
superintendent for his recommendation (Pros. Ex• l); R. 266). He rec
ommended on 29 June the award of a contract for twenty-four 46-inch · 
gangways and eight )6-inch gangways to Cornwall, and of a contract for 
twenty-four 24.,,inch gangways to Messmore & Damon, whose product was · 
known to be sturdy, if the prlce were reduced to that offered by Cornwall 
(pros. Ex. '14). A purchase order (Pros. Ex. 12) to Cornwall for all 56 
g~ys was issued m 29 .rune. On 21 June, Henry addressed a letter, 
submitt:mg drawings and suggesti~ changes in the Specifications (Pros • 
.tx. 15), TCSO, in which he stated t:1at "we are already proceeding with 
this work.• Henry- testified that he then knew he •had this order• and 
•could go ahead• (R• .358-,360). Deliveries were promised in two to six 
weeks, but the last ga~ was not delivered until 24 August 194.3 • 

Fourth Ca,.tract, pa,.toon, Fenders and Berthing Spars. 

On 24 JU]y 194.3, Wylie directed Tepperman (R. 153) to place a 
repeat order for 24 pontoon fenders and 50 berthing spars nth Cormrall. 
{R. 149-151). Tepperman copied (R. 152) on the purchase order (Pros. 

~. 20} the date from the previous identical transaction seven weeks 

earlier (Pros; Exs. 3 and )A). These articles were for stock, but the 

requisition (Pros. Ex. 17) dated 22 Jul;y 1945 was marked •as soon as 

possible". It called for 14 less pontoon fenders than the purchase order•. 

Tepperman ma.de no check of promptness of delivery under the earlier like 

contract (R. 15.3). Immediate delivery was called for, but the last 

berthing spar was not delivered until 4 December 1943 and the last pon

toon fEllder was nob delivered until 2 October 1943 (R. 20, 622J Fros. 

Ex. 48). 


Fifth Contract, Floats. 

Cormrall had never manufactured life noats (R. 163, 2.33, 381). 
Henry un:lertook negotiations about lS July 1943 with W;rlie and Tepperman 
for a ccntract to manufacture floats (R. 379), after Wylie mentioned 
that purchase of floats was under consideration (R. ,380). Kemp 
prerlousl.y had advised Wylie that within a period of a year at least 
5,000 neats would be needed (R. 884), that a requisition was expected·
CR. 245), and that it would be necessary to supply the floats quickly. 
At this time the Transportation Corps Supply Office in CinciDnati was 
making inquiries far an additional 5, Boo floats CR. 246, 885). Before 
submitting an offer, Hen17 wanted to observe the manufacture of noa.ts, 
and arraogemmts were made by Wylie and Tepperman for hia to observe 
operations at the plant of the General Equi:EIR(mt Compaey, then behind 
schedule on another float contract with TCSO (R. 247 ). Heney and his 
superintendmt got all the infonnation they desired (R. 383), and there
&£(ter Henr;r submitted an offer of $200 per noat (R. 277, 385) to Wylie 
R. 384). W,.lie advised hill that this price was too high, as floats · 

could be obtained from other source, for $183. A few days. later .Henr., 

9 




(38) 

advised Wylie that he was willing to produce floats at a basic price. of 

$190. Ke.mp and Wylie discussed the purchase o! floats from time to time 

(R. 231-2, 235, 882), and they finally decided to place a c?ntract with 
Cormrall £or·3,000 floats (R. 882, 885) on the basis of Henry1s oral 
offer (R. 319, 320), and to recommend that the Cincinnati office obtain 
4,000 floats from Winner I.lanuf'acturing Compaey (R. 249) and 1,600 from 
Cormrall (R. 29; Pros.Ex. 26). On 4 August 1943, a requisition for 3,000 
floats (Pros. Ex. 22} was marked 11Immediate Delivery" (R. 313). It was 
approved for Kemp by accused (li. 254, 306; .Pros. Ex. 22). Wylie in
structed Tepperman to prepare a purchase recommendation (R. 1.56, 191, 
192, 193, 304; Pros. Ex• 26), which.he aid. The Specifications were sub
ject to approval by the Coast Guard, which was not granted until 6 
October 1943 (R. 388, 892, 693). The first floats were delivered 1 
Nc,r anber. 

During the preliminary negotiations, Wylie was apprehensive as to 
the financial standing of Cornwall (R. 232-33). Henry furnished a 
i'inancial statement far the company (R. 233, 446; Pros. Ex. 40), which led 
~lie to believe that CornwallIs assets were quite small, having regard 
to the size of the contract. Henry told Wylie that he was putting addi
tional i'ums (R. 408, 409) of $60,000 into 'the business (R. 23.5). Wylie 
discussed Cornwall 1s financial resources with Kemp (R. 233, 868), and, 
at his. suggestion, with accused. Accused stated that he had known Henrr 
for years, that Henry was a manufacturer or wood products, toys and 
pocketbooks, and that he bad been successful and was reliable fa. 855). 
Accused expressed the belie.£ that the Corlllfall'statement did not ade
quately reflect Henry1s own financial status. 

This was the largest ccntract awarded by Transportation Corps Supply 
.Office up to that time (R. 231). Wylie ke:et Kemp informed at all times 
concerning the status of the negotiations lR. 231, 255). Kemp testified 
that he would not. have approved the award or the contract to Cornwall, 
except for the reliance 'Which he placed upon accused's representations 
concern~ the compaey and Henry lR. 860., 880). Wylie testii'ied that he 
ns influenced "to a certain extent" by accused•s statements as well as 
b;r Keup Is opinion. 

After the contract was awarded, Ken,iP, Wylie, Isaac Friedenson, a 
civilian member of Kemp's sta£1, Major Milliken of the Water Division and 
accused made an jnspection of Cornwall's plant. Kemp and Wylie were 
satisfied that its facilities were adequate (R. 270, 879). The ins:pec
tion trip was not, within the scope of accused I s duties {R. 238, 653). · 
The group went te Cornwall Landing in accused's automobile (R. 238, 872). 

Wylie testified that he directed Tepperman (R. 252, 304) to pre
pare a memonmdum setting forth the circumstances and considerations 
llhich caused the award of the contract to Cornwall, •to be left ·as a 
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permanent record, as complete a stor,y of the. transaction as· possible• 
(R• .314). Teppennan prepared the memorandum (Pros. Ex. 26) and deliTered 
it to Wylie (R. 218). Tepperma.n testified that the idea of the memo
ramum was his am (R. · 161, 191., 192) and that he began its preparation 
on 3 August because the contract was the largest he had eTer handled 
(R. 214, 217), because he had nothing to do with buying the floats but 
acted upon info:nnation given him by Wylie and because he had personally 
recommended ora~ to Wylie that the contract be not awarded to Cornwall 
(R. 174, 115, 119, 180), and had, expressed the view, in the interest of 
the Government (R. 180), that Cornwall was without experience in the 
production of floats. Wylie insisted at the trial that he had directed 
Tepperman to prepe.re the memorand,um and that Tepperman had neTer made 
any recommemation or protest against the award· of the contract to 
Cornwall ( R. 3(j.). In TeppennanI s opinion, the transaction was not 
emergent, but was to replenish stock (R. 65, 195) and as such should have 
been handled by Grow (R. 218). 

Tepperman I s memorandum (Pros. Ex• 26) listed Cornwall, General 
Equipment Compacy and Winner Manufacturing Compaey as available sources 
for the floats. General Equipment then was in process of liquidation, 
·and had not completed dalive~es um.er two contracts nth Transportation 
Corps Supply Office. Winner .advised that ,it could undertake the con
tract, but only if it receiTed an order sufficiently large to justif,- it 
in taldng over another IllB.nufacturing plant (R. 274). In -the New York 
areas were three other manufacturers of such life floatsa Modecraft 
Company, Sculler Equipment Company and Atlantic & Pacific CanpB.I\1 {R. 629). 
Within 2.$0 miles., there were two others: C. c. Galebright (R. 629) and 
Welin Davit & Marine Co. (R. 630). None of these companies is mentioned 
in Tepperman I s memorandum. \\'ylie testified that he knew about Atlantic 
·& Pacific production facilities, that it had an uncompleted contract with 
TCSO,· and that there would have been no possibility o£ its having been 
able to get into production by the time the floats were needed (R. 272-273). 
In Jum 1943, Atlantic & pacific had been fabricating floats of the type 
in question. for 18 years (R. 625). On 4 August 194.3, it was making de
liveries to Tcso under two contracts for a total of 750 such floats 
(Pros. Exs. SO, 51). If in August it had receiTed an order for 3,000, it 
would have been able to manufacture floats as required (R. 628), either 
b:, putting extra shifts or by acquiring another plant, as eventually it 
did (R. 639). Its price was $153 per float (R. 630). In May- 1943, after 
its factoq was damaged b:, fire, Cornwall obtained noats from a sub
contractor, for delivery to TCSO, at #147 .SO per float,· plus certain 
adjustments, l1hich brought the net cost to Cornwall per float to about 
3157.50 per float (R. 391-396). Materials for floats cost no more in 1943 
than in 1942 (R. 637-8). 

ll. 
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Deliveries were to. commence on 21 August 1943 at the rate of 150 
floats per week, to be increased in the week of 6 September to 250, and 
in subsequent weel5 at the rate of JOO per week, until all the floats 
were delivered. Speed in delivery was important (R. J85). Deliveries 
actually commenced ai. 1 November 1944 and continued until January at the 
average rate of 106 floats every week, and thereafter at the average 
rate of 128 floats per week until deliveries under the contract were 
completed on 17 April 1944 (Pros. Ex. 46). Fail\ll'e to fulfill the ccn
tract as to delivery dates, a.1'ter Coast Guard approval of the Specifica
tions was obtained~ was due, according to Henry, to inability to obtain 

· balsa wood (R. 46JJ, although Cormt·all had been given an AA-1 priority 
(R. 784). Accordi~ to Shulman, one of Wylie's assistants and his 

successor as purchasing and contracting officer, there was no shortage 

of balsa wood and it was avatlable (R. 78J). Duri~.g this period, 

Atlantic & Pacific consumed 750,000 feet of balsa wood and was able ·to 

fill its needs (R. 631-2), although with difficulty. 


Sixth Contract, Floats • 

. In Septanber 1943, Wylie directed Tepperman to prepare a purchase 
recommendation for the procurement of an additional 2,000 floats from 
Cornwall (Pros. Ex. 31; .R. 166-7, 244-5). A requisition was prepared on 
7 September en the .basis of information furnished by Tepperman (R. 65-66, 
82-83), which requisition was approved for Kemp by accused (n. 168). 
The requisition was marked •Delivery as soon as possible". Two days 
later, the purchase order was issued.· The only information considered was 
that acted upon in awarding the first contract and no bids were sought 
from other suppliers (R. 245). Reliance was placed on Henry's promise 
to continua producing 300 floats a week, upon completion of the first 
order (R. 309). Wylie then knew that no deliveries had been made under 
the original ccntract .(R. 257, ,321). . · 

HenrJ regarded both float contracts as one transaction. He was ad
viaed in August that he could have a second such ·contract if he so de
sired (R. 5o6-7)• Deliveries were to commence on 13 November and to be 
completed by 27 December (Pros. Exs • .30, ,32), but; actually commenced on 
24 March 19L4 and were completed en 5 August, Cornwall having been com
pelled to subcontract because of damage to its plant by fire in April. 

Seventh Contract, Berthing Spars. 

On 9 November 1943, Kemp approved a requisition for 60 berthing 
spars (Pros. Ex. 33), contacted Cornwall (R. 265), ordered the spars, and 
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then told Wylie, who awarded a contract accordingly. The purchase recom
meooaticn indicates that Cornwal.115 offer was U.43 per spar for immediate 
delivery and American Mast&. Spar Company offered two weeks delivery 
at ~113 per spar (Pros. Ex. 36). Twenty-four spars were delivered be- · 
tween 1 am 7 December, 24 on . 5 Februar.r 1944 and 12 on . 7 February 
1944 (Pros. Ex• 49). Sixteen of the first group o:f spars were rejected 
for failure to ccn!onn to specii'ications. · 

In the construct.ion of· the floats under the fii'th and sixth. con
tracts, large quantities of sisal rope and canvas were used. The rope 
and duck were critical materials, of which quantities were on hand in 
TCSO warehouses. About 7 October 1943, at iylie•s request (R. 171), 
Tepparma.n arranged for the delivery of approximately nine tons of such 
rope (R. 112, 172), having a value of $9,860.60 (R. 44.5). F.arly in 1944, · 
written request ,ras made for canvas. Richards aITanged fctr its delivery 
(R. 111), am :in ?larch for the modification of the contracts (R. 509) by 

supplemental agreement (R. 77.5) recouping approximately $16,000, the 

value of the rope and canvas (R. 776). Until then, Cormrall had never 

been billed for the rope (R• .510). 


In January, 19~ Shulman succeeded Wylie as purchasing and contract
ing of.ficar. 

Between June 1943 and April 1944, Government bills of lading were 
furnished Cornwall at its request by the purchasing and contracting 
section (R. 778-781), the money value of which was recouped in June 1944, 
by the Fiscal Office_r at the instance of Shulman (R. 777-778). The prices 
specified in the purchase orders were f .o.b. Cornwall Landing in the 
first and fourth contracts (Pros. Exs. 2, 18) and f .o.b. Brooklyn in the 

· others (Pros. Eics. 8, 12, 23, 30, 3.5). · Henry testified that in his ex
perience it was mt unusual for the consignee, under an f.o.b. destina
tion contract, to pay the freight, and to deduct its cost llhen payment 
for the goods was made (R. 522-S). , , 

Eight days after the first noat contract was entered into, Henry ad
dressed a letter (Pros. F<x. 39) to Wylie, in which he inclosed a financial 
statement (Pros. ~. 40) of Cornwall and requested an advance of $95,000 
(R. 236, 416). Wylie made inquiries of Kemp and accused as to Henry's 
financial responsibility and reliability (R.·207). Accused and Kemp both 
assured Wylie that Henry bad been successful as a manufacturer and as a 
contractor, an:i was a good risk (R• 237). Wylie then authorized the 
advance (R. 407 ). Prior awroval by the Chief of Transportation was re
quired by procuranent regulations, but such approval was not sought or 
obtained (R. 298-299). When the contract was entered into, Henry did not 
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know that it 1t'as possible to obtain such an· advance. He made the pppli 
cation therefor, when Glassgold told him advance payments up to one-third 
of the amount, or the contra.ct could be had (R. ·b47)•. 

Hmr,- ,ms a member o! the Fenny Golf Club. Anq o!ficers were 
extended the courtesies of the. club, am HeDl"Y' had arranged for Gould to 
invite his gtiests there (R.334-33$) and to sign HeN71s name to checks 
!or meals. Accused signed Hell1'71s name on the luncheon check when he 
played at Fenny with Kemp and Wylie on one occasion (R. 2)9, .3.34, 859). 
Ksp pla~y°ed g~ with Henry- at the cl'Ub on 6 J1me, 2) June, 21 Au_gust and 
on one other day- in 194) (R. 849). · . 

· Kem.p, Wylie, Tepper.in.an and ·Heor,y were invited~ accused to attend 

ld.th hill a socia1 gathering at the home of Mike Jacobs, sports promoter, 

in Rumson, New Jersey-, in August 194.3 (R. 170, 206, 400, 580, 8,4, 876). 


Henr.r•s- attorney, Glassgold, who held a one-third stock interest in 
Cormrall, maintained an apartment. in Washington, which Henr,y could UH 
when he wished. Henr,- extended permission to accused to use it when he 
deeired, and gave hill a kq (R. 403, 466, 493, 94h). Wylie used the · 
apartaent once (R. 240), recei.Yi.I!g the key from accused. Accused told· 
'11'.rlie that •he11 had an apartDl3nt in wasb,ington, which the latter could use 
whm he had to stq there oTernight. lienr,y told ltemp that ~ time he or 
lf,rlie or azrr ot the o!i'icsrs so desired, they were welcome to use the 
apartment (R. 8Sl, 879) • . · . 

Henry was accused 1s ~est at a dinner given by accused to the TCSO 
officers and. their ladies (R. 112, l.14, 170, 400, 67S) on 5 December 194.3. 

· He was the only male civilian present. At the time he was attempting .to 
8 ecure additional contracts (R. 462, 465, 466, so2, S26). 

31 December 1943, · Kemp, Henry and accused together Ti.sited Mrs. He1U7 
at the hospital; and spent pa.rt of _the $Tening in accused's apartment
(R. 877-8). . 

When W;rlie :was relieTed and ordered to the school at Fort Slocmi, 
Henry leamed (R. 401) o! the transfer, though not from 1f7lle (R. 241.). 
The a.tternoQD before W;rlie •a departure, HeDrT called him. en the telephone 
and o!fered to driTe hill to New Rochelle. The next .morning Hemy took 
lf,-lie there in his car (R.241, 401) • . 

Hen17 was a gtfest at the TCSO 9hriatmas part,- in 1943: He ·helped 
to. dress the tree, and presented pocketbooka to M.rs. Kemp, to ll~. W;rlie, 
to ~lie I s aec~ta17, and to othe_r ladies (R. 405). , · . 

I.bout s:pt•bc- 191'3 accused told Stephen Patrick Sull1Tan, other- . 
wiae called Tutt Sullivan, that HeJU7 (a. 662) was making quite a bit ot . 
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money and wanted to put accused an his payroll, but that this was not 
possible because he was in the senice._ "You got a social security 
number•, accused told hi:ll, •and everything, and I wish you would let 
me put you on and you will receive tr.a checks at your office and you 
can cash them and give me the proceeds." .A.ccused didn't say and 
Sullivan didn't ask anything as to what was to 'be done for HeM7. 
Sullivan had worked for accused as a publicity man (R. 661) and at the 
time was managing 'boxers, who had been managed by accused prior to his 
entry into the military service. In 1943, Sullivan paid about $4,000 
as his share o! the manager's portion of purses won by the boxers, and 
in 191'4 about $2,500 (R. 709). Such payments were. ·al~ by cash (R. 
730-7.32) inc1osed with statements as to particular prize fights in 
envelopes addressed to accused by Sullivan personall3" (R. 729). 

Sullivan acceded to accused's request. Soon he received through 
the mail (R. 662) a checlc signed 'by Henry, drawn on CormrallIs account 
:tor $7J.49 (Pros. Ex. LJ.A). He cashed it, and sent the proceeds in a 
sealed errvelope to accused by messenger (R. 66.3, 762-.3). Perforations 
in. the checlc indicate that it was paid on 25 October. No more checks 
were received by Sullivan um;il December (R. 66.3), when by mail (R. 758} 
he received three checks, drallll in like manner, each in the amonnt o! 
$5J.75 (Pros. Exs. 41H, 4lI and 41.L), dated respecti~ely De~em'ber .3, 10 
and ,311 payable tl3 T. Sullivan, J. Sull1\'an, J. Sullivan, and T. 
Sullivan., .A. Toucher incorporatea in tha face-of each check lists a 
pa;ymant o! $65, and deductions~ $11.25, for taxes (R. 412). Perfora
tions of these checks iooicate that they were paid respectively en 23 
December, 15 Decanber and 10 January- 1944. Sullivan indorsed and 
cashed the checks and sent the proceeds by messenger to accused (R. 664, 
762, 763}. The messenger delivered all of the envelopes to accused in 
I:8 rson, except one which he pushed under the door o! his apartment 
(R• 772-3). 

Prosecut;ion1 s Exhibits 41B, hlC, LJ.D, 41E, hl.F, 41.J, 4].K, 4ll( to 
41.U, hlW to 41.Z, arrl 41.AA to 41.FF, are 26 checlcs in like amounts simi
larly dra1'1'l.l "ldth the exception o! 41.K, made payable to J. Sul.1iTa11 
instead of !, . Sullivan, dated respectively October 22 a.na 29 Nc,yember
5, 12, 19 and 26, December 17 am 23, 191,J, and,Januar;r 7, 14, 21 and 
28, 1944, Februar,r 4, ll, 18 and 2$, March 3, 10, 171 24 and 31, .&.pril
7, 14, 21 and 28, Ma,- S-and 12. . 

Sull.1Tan testified that he nner receind and knew.nothing about 
an;r ot the checks except, the four which· he cashed. The other 26 checks 
were indorsed and cashed without his authorization and without his 
kno'ledge {R. 666-667). In December 194.3 or Jan:urr 1944, accused in
quired. en the telephone about the del.a7 in cashing a check which Sullivan 
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carried in his pocket several days (R. 666, 736, 745, 753). ·Sullivan aaid 
that he lfOUld send the proceeds over, whenever monq "from oo.e of· the 
fighters" was being delivered to accused. Or the proceeds or these 30 
checks, totalling $1,685.99, &ullivan received nothing. The total. amount 
of the checks issued in 1943 was included in Sullivan's income tax 
return for that year. The return -was prepared b7' the accountant, who 
prepared accused's income tax return (R. 676). ~ulllvan did not turmsb 
such amount to him. The accountant alreaey- had the figures (R. 698) •. 
Sullivan swore that he never talked with Henry- about em:eioyment b7 · 
Cornwall, that he never saw Henry in his office {R. 66SJ, and that he bad 
no conversation nth him abcut the termination of the employment (R. 676). 

According to Sullivan, be :met accused at the Queensboro Arena in · 
August 1944, and accused. asked if aeyone from the Arm:, had been around . 
to see him (R. 667). Sullivan answered, •lfo". A week later at the same 
place, accused asked the same question (R. 667). The same answer was 
made. About the middle of Septeni>er they met again (R. 668, ri2). · 
Accused then told Sullivan that someone might. be ·around to see him in 
regard to an investigation, that he should not, worry as it did not mean 
anything. (R. 668), and handed him a. slip of. paper which contained data as 
to the addresses o! CorJ'l\llall 1s office and plant, the amount of Sullivan's 
salary and the tax deductions, an:l notations to the effect that Sullivan 
did publicity wo?k an:i arranged shows with the employees from October 
1943 to April 1944, when there was a fire at the shipyard (R. 669). 
Sullivan read the memorandum, and placed it in his pocket. He testified 
that .untilthen, ·he did not know where he was supposed to have been work
ing. Accused inquired or Sullivan over the telephone whether. Army men 
had interviewed him.• On 13 September 1944, two f..'M3' representatives 
called en Sullivan at Stillman's Gymnasium (R. 670, 678, 687). He ex
cused himself for a moment, looked over the memorandum (R. 670), and 
destroyed it (R. 670, 739, 756). He left with the investigators, 

· and was questioned by them for about an hoµr. Sullivan's answers were 
consistent with the data contained in the memorandum (R• 672), and for 
the most part, were- false (R. 688). He was asked to sign an affidavit and 
refused (R. 679). He made an appointment, which he did not keep, to ' 
meet the investigators later that day (R. 672, 679, 687, 7S6). He wanted 
to find out more about the case (R. 7S7) and to think the thing over 
(R. 691). He got in touch llith accused (R. 672), and told hill what had 
happened, that it seemed to be serious, and that the investigators evi
dently knew cL every move lihich Sullivan had made during the preceding 
three or four years (R. 673). Accused told him that investigators would 
be around the next day, that he should tell the same story, and that he 
did not have to sign anything (R. 673). The next day, the investigators 
presented.iit:transcript (R. 680) of what he had told them, and asked that 
he sign it. This Sullivan refused to do (R. 688), 'but suggested that they 
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return in two ciey"s (R. 681). At Sullivan's request, accused met him 

on 1$ September. Accused inquired whether Sullivan would stick to 

his stor,y, that if ha would tell the same story there would be noth

ing to worry about, but that if he did not, accused would get into 

serious trouble {R. 674). Mrs. Gaynes was present during part of this 

conversation (R. 67$). The next day, Sullivan again met the in

vestigators, and went with them to the Arary Base in Brooklyn. There 

he made a 10 page statement, which he signed on .17 September. 


About this time, Henry called at Sullivan's office, and said, 
"This is a nice mess you are getting me in•. You have nothing to worry 
about. ·Don't sign anything. There's nothing at all to this." 
Sullivan replied th g;. if such were the fact, he couldn •t understand 
why •everybody" was "around here". He told Henry that several men 
from the ilrmY had been there, that they lmew everything, and that "they 
know that I don't work on.this place of yours". As Henry was leaving 
he expressed concern whether Sullivan's office was "wired•. 

Henry testified that Cor?Ilfall contemplated production of boats, 

gynasium sets and athletic equiµnent (R. L13), and that he discussed 


. with Sullivan publicity for these products, and their indorsement by 
"famous names•. Sullivan agreed to undertake the work. Nothing was 
ever put in _writing (R. 413)• Sullivan never did any work whatever and 
was mver at the Cormrall plant or at its office in New York (R. Ll4). 
Henry told the bookkeeper that he had employed Sullivan, and turned over 
to her an application for employment, giving his name:, address and 
social ~ecurity number (R. 549). It was unsigned (R. S48). Three weeks 
af\er the fire, Henry decided he was through with Cornwall, and stopped 
the payn¥3nts to Sullivan (R. 414). Sometime in May 1944, he told 
Sul.Uvan' (R. 417}, •Cornwall had blown up and our business is throughn. 

Irving Gould, t,he brother of accused, was employed by Cormrall 
about the .same time as Sullivan (R. 424), for •1eg work• as an assis
tant to Henry. He went on the payroll of Co:rnwall in October 1943. 
He was net required to report to the office daily, but went there during 
the day, from three to ~ive times a week (R. 42$). Irving's employment 
was terminated at the same time as that of Sullivan (R. 426). Henry 
had known him about.. five years, and met hilll. through accused. He never 
discussed the emplc,yment of Irving with accused. Irving came into 
Henry• s office several days after a chance meeting on 23rd Street, at 
~ch time Henry told him to come up and see him, as he was running a 
big plant and might have work for him (R. 427 ). Fran October 1943 to 
May 1944, Irving was seen quite regularly around the apartment build
ing in Newark, where he lived, three or four times a week durin~ the 
morni~ and after supper, by the building superintendent (R. 838). . 
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w.xcept for the purely ministerial duty of certifying the fact of 
Kemp's approval upon requisitions, af'ter editing and approval, when Kemp 
was too busy to af'fix his own signature, accused had no official duties 
in relation to· procurem:1nt or handling, passing upon and awarding con
tracts (R. 130, 178, 208, 262), or in the performance thereof by con
tractors (R. 179). 

Prior to appointment and call to active duty as officers of the Army 

of the United States assigned to the Transportation Corps, Kemp was a 

civilian employee (transportation agent) of the Arrrq Transport Service, 

QMC (i. 84S); Wylie was a dairyman, selling dairy products (R. 221.); 

Te}Perman was a sales manager for a hardware concern (R. 142); and 

Ri~hards was a law school graduate employed by the Federal Government 

(R. 94). The record is silent as to the background and experience in 

civil life of Shulman (R. 77S), Lederer (R• .54), Goodman and Grow. 


4. For the defense. 
, 

The accused's defense was that Sullivan was indebted to hini.; and also 
was obligated to divide with him the manager's share ·or the earnings of 
certain boxers who were managed by Sullivan during the period of accused I s 
military service, that m did not enter into any conspiracy, as alleged 
in Specifications l and 2, and that he did not receive money unlawfully 
or attempt to suborn Sullivan, as alleged in Specifications·3 and 4 of 
the Charge. · 

Accused testified that he served on active duty in the N~vy from May 
1918 to January 1919, and was honorably discharged. He was commissioned 
a first lieutenant, AUS, direct from civil life and ordered on active 
duty 2 October 1943 (R. 9.58). After completing the course at the school 
at Fort Slocum, New York, he was assigned to the Army Transport Service 
and reported for duty on 22 November 1942. In March 1943, he was assigned 
to TCSO, and served as warehouse officer until October of that year, 
when he became administrative officer. He was relieved from such assign
ment and assigned to Warehouse A about 16 June 1944. . After discussing 
with the personnel officer the lack of work in Warehouse A, accused ap
plied for relief from active duty in June 1944, and on ll August 1244, 
he was granted terminal leave and relieved from active duty, effective · 
upon the expiration of such leave (R. 959). 

1 

Accused testified that he never ccnspired wi th Henry or aey-one else, 
to defraud the United States by influenci~ the award of contracts at 
exorbitant prices, or in connection with contracts~ He never made any 
a1Tat:€ement with Henry or with anyore else to receive secret compensation 
'While an officer _of the Arrrry of the United States (R• 963). He neve:i;
received aey- compensation from Henry, or the Cormrall Shipbuilding Company, 
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or any other person while he was in the lJrtf;f for services. He never 
was promised payment of money or anything of value by Henry or aeyone 
connected with Cornwall (R. 972). Accused did not at any time tell 
Sullivan to make arry false statement in connection with any investiga
tion by representatives of the Army (R. 964). He had known Henry about 
nine years •. Prior to Henry 1 s maITiage early in 1942, accused saw him 
two or three times a week, at home, at the office, and at sporting events. 
They lived in apartments in adjoining buildings for six years (R. 965). 
After Henry 1s maITiage, accused saw him about once a month until June, 
1~43; and after that. less frequently, about once each six or seven weeks. 

Accused has .four brothers, Honorable Samuel E. Gould, a Judge of 

the Municipal Court, who sat with him at the counsel table during the 

trial (R• 4)., Harvey., Charlie and Irring (R. 966). Henry had become 

acquainted with the latter three, at accused 1s office and at the fights. 


. . 

Accused_ first saw Heney at the Army Base in April ·or May 1943, when 
he was calling upon Captain Stayer, who was then purchasing and contract
ing officer•. Thereafter and until he became administrative officer in 
October of that year, he saw Henr;r at the base six or seven times, when 
be came to see Major Wylie (R. 967). Accused introduced Henr,y to Kemp, 
but net to Wylie. When so introduced to Kem:;;>, Henry stated that he was 
doing wood worlc, wouJ.d like to do some for the Government, and would 

. like to be on the bidder• s list. Kemp said that he would put him on the 
list. Henry never requested him to speak to Kemp, to Wylie, or to any 
officer on his behal! or on behalf of Cornwall, and accused never did 
so (R. 968). Henry never asked him to influence any officer. He did not 
know of the ·award of the contract for 3,000 life floats to Cornwall · 
until after t.h.e contract had been entered into. Neither Kemp nor ·Wylie 
told him that the award of the contract to Henry was under consideration. 
Trice in 1943, in July and again in August,· ](emp asked accused to drive 
h:la and other officers or Transportation Porps Supply 0:rfice to Cornwall 

. Landing to visit the factory {R. 970). This accused did. He never 
knew that·Cormrall :made an application for part payment in advance. 
About the middle· of August 1943, Wylie inquired of accused as to Hemy1s 
business background, and accused answered that Henry over a period of 
years had told him that he was very, very wealthy' and had a Tery, Tery
big business (R. 971). 

. Accused had nothing to do with the ma.king or an.rding (R. 972) of 
contracts by- TCSO, with selection of contraq~rs or deliveries (R.973) 
and never knew the terms of aey of the contracts awarded to Cormrall. 
Henry told him t~t he had secured a contract -for floats, but did not teil 
him the number,. the price, the deliver;y dates, and .did not tell him about 
an;y other articles manufactured.by his compa.D.1 (R. 972). 

. ' 
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Both Irving and Henry mentioned the former's employment by Cornwall 
a few days after it commenced. Accused never asked Henry to employ IrYing, 
and rever received any part of his salary (R. 973). 

~1hen requisitions came to him, the fact of Kemp's approval had been 
typed thereon, and they had been signed by Lederer. All that accused did 
before affixing his signature, was to note whether they had been stamped 
approved by Kemp, and.whether Lederer had signed (R. 975). He signed 
"thousands" of requisitions, 25 to 50 a day (R. 976). 

During the period in which accused was charged with having received 
money from Henry's company, he was actually paying money to Henry, $130 
per month for the sublease of his apartment (Def. Ex. KK) and $800 for some 
of his furniture (R. 977). The payment~ were by check (Def. Exs. MM, NN, 
00, PP,~, RR, SS, TT-1 to T-T 10 (R. 978-984). 

His ban..1<: statements and papere in relation to loans, to the rental of 
a summer home for three months for $1500 and for the sale of such house for 
$9731.09 in August 1943 were offered in evidence (R. 985-991). He pur
chased war bonds totaling $12,000 for which Transportation Corps Supply 
Office was credited in the war bond drive of New York Port or F.mbarkation 
(R. 992). i'rom Braddock Beverages, he received $4000 for his half interest 
in 194.3 (R. 993). 

He had known "Tex" Sullivan 15 years and employed him from 19.35 to 
1938, at a salary or $75 per week, and gave him a bonus of $2500, at the 
time of the Braddock-Louis fight (R. 994). After ~9.38, Sullivan worked in 
accused I s office, and was paid for his part time services in coruiection with 
each fight. 

Accused never asked Henry or anyone at Cornwall to engage·sullivan, or 
to pay him any money. About September 1943, Henry asked him about Sullivan. 
Accused told Henry that he was having arguments with Sullivan, who was 
tr.ring to steal accused's fighters, and they were not getting along, but 
that if Henry wanted to use him as a publicity man, he was a very good man 
(R. 996). In October 1943, Sullivan told accused that he had been employed 
by Cornwall (R. 997). 

rib.en oo entered the service., accused was managing •Young Kid" Mccoy., 
Lee Q. Murray, Georgie Kochan and Dann;v Kaplo, and he was endeavoring, 
with Sullivan's ~ssistance, to secure the parole from the Michigan 
Penitentie.ry of Lee Ona., so that he might enter his stable of fighters •. Qna 
was not paroled until a month after accused entered the service (R. 998). ' 
These fighters, except Oma and Kochan, who was under age (R. 1004) were under 
contract to accused (Def. Exs. Z, AAA, BBB, CCC, R. 999-1000). Kochan•s 
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i'ights were always booked by accused prior to his entering the Anny, and 
thereai'ter by Sullivan (R. 1004). Accused purchase(! McCoy's contract 
!or $2500 in 1941, and advanced $600 to trurray while he was unable to 
fight, due to injury, and $)00 to McCoy, prior to his entry into the 
service (R. 1001). 

In Sept.ember 1942, in the presence of James Braddock, fonner world 
heaveweight champion, accused told Sullivan that he had received his 
not.ice to go ill the Anrr:,, and that he could· get $5,000 to $101 000 i'or the ' 
i'ighters, but that in viP' ot the years he and Sullivan had been together, 
accused wodd turn them over to him, on a 50 percent basis, Sulliv-an to 
pq one-half' ot the t3400 which bad been advanced to Murray and McCoy, 
or $1700 (R. 1002). Sullivan agreed. From time to time thereai'ter, he 
turmd over to accused, in the latter•s apartment, half of th~ manager•s 
cut from t'ighte (R. 1003). When he handed over the cash, he made oral 
accountings, until June 19l.iJ. In May, August and October, 1943, accused 
asked SulliYan to make p~ent of $1700 on account of the advances (R.1~). 
In June 19l.i3, accused complained to Sullivan about matching Oma and Kochan 
against fighters who outelassedtbem. Qna had been knocked out and Kochan 
took an •unmereU'tll licking"• In boxing a fighter is judged by his 
"'Wins• (R. 1006). At'ter the Kochan debacle, at the QUeensboro Arena., ac
cused gave Sullivan a "bawling cut", and told him that he should listen 
to 11an older head that knew a little more about boxing than he did, and 
that in the future he should not make acy more matches unless he spoke to 
me 1'1ret,n (R, 1006). There were a lot o! people there, and Sullivan 
walked away. Arter thie, Sullivan continued to pay accused, but not in 
per1on. Caeh representing.accused's share of the cuts was sent in en
velope, to his heme, bf 11e&1enger (R. 1007). The next time, Sullivan made 
a p~ in person to accused was in September 1944, at the St. Nicholas 
Arena, where Sullivan turned O'fer an envelope containing $13.5. 

In Auguat 1943, fCCused received mone7 and statements in relation to. 
a fight (De.t. Ex, BB). Another fight had taken place the same night. 
!ccuaed 1ought Sullivan out at the :Midtown Tavern., and SulliTS.n explained 
that the other !ight produced no money. Accused complained o:r expenses 
ct $1600 deducted froa the $5000 manager• s share, as shown in the state
meat, Accused then said, wI want to tell you something •Tex•, you're 
antagonizing these fighters against me. You're trying to steal "fII1' fighters. 
You 1re padding all the expenses 0£ all these fights, and you better 
etop,• Sullivan anB'lfered that he 110uld do as he pleased. Accused said, 
•Id.attn, 7ou Ion of' a bitch, 1! I waen 't in uniform I would knock your 
brains out, And another thing, I hs:n been going along pretty nice with 
10U. I want 70u to start paying off rq debt; the mone7 that you' re sup
posed to pay !or tooae fighters.• Then accused walked away, because •I 
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was getting too excited.• (R. 1008). Accused's share of the •cuts• 
continued to come in envelopes by messenger. Accused vainly called 
Sullivan on the telephone several times between then and October, and 
recognized the answering voice as that of Sullivan, but was always told 
that Sullivan was out.. He asked that Sullivan get in touch with him. . 
This was not done. About 25' October 194.3, accused found Sullivan in 
the Midtown Tavern, and said to him, •tisten Tex, you have owed this 
money for over a year. You have. made no attempt to pay this money 
back.• Sullivan answered, "I'll pay it.• Accused responded, •I want 
yru to start paying rlfiht away. 11 Thereupon (R. 1010) Sullivan took a 
check for ".S'O some odd dollars (Pros. Ex. 41B) out of' his pocket, 
handed it to accused, and said that he was working for Heney, and that 
with this job and tl90 others, besides the .fighters, he was doing Tery 
well axxl 1f0uld tr:, to pay accused with checks he got from Henry, except 
such of the checks as he bad to use for himself'; •that the checks he 
didntt need he would send over to" accused •in payment for the debt.• 
He also said that if he could spare aey cash, he would send some with 
the checks. Thereafter, in 194.3 accused receiTed 6 or 7 Conrwall checks 
in envelopes, which sometimes also contained cash and statements. Ac
cused did not receive such a check every week. The checks which accused 
received were turned over to Mrs. Gaynes, accused's secretary, or picked 
up by her at his apartment, 'When he was in the hospital during January, 
February and March 1944. She cashed the checks, except one or two, 

which accused cashed himself' (R. 101.3)• Accused received none of the 
checks from HeDI7 or aeyone connected nth Cormrall. Through the years, 
:Mrs. Gaynes had frequently cashed checks for Sullivan, which he had not 
indorsed. So had accused. In the same way, Sullivan had often cashed 
checks for accused, which accused had not indorsed (R.·1016-16). 
Sullivan cnce signed accused•s name to a lease, of which he did not know 
,until long afterward (R. 1087). · 

In August 1944, while on terminal leave, accused saw Sullivan at 
Yadison Square Garden and told him that he was going out or the A:rrrr:, and 
expected to be back in the management of' the fighters ver:, shortly 
(R. 1016). Sullivan didn't say aeything. About 12 September, accused 

. again sn Sullivan at a fight. Accused asked about Oma and MUITay. 
Sullivan gave to him an envelope containing $1.3S, the proceeds of a 
Kochan fight. Sullivan did not tell accused that he had been questioned 
by Army investigators, and nenr asked whether he should or should not 
sign a statement. AccusedI s leave was cancelled, and charges were served 
on him on 27 September 1944. . . 

Accused never handed a memorandum to Sullivan, containing infor

mation about Cormrall or statements which should be made in case he was 

questiomd, and handed him no memorandum of' any- kind, during the year 
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1944 (R. 1019, 1020). He never asked Sullivan to make any misstatement 
or untruthful statement to Army investigators or to anyone else. Accused 
categorica~ denied that he ever discussed with Sullivan, Henry, or 
aIVcne connected with Cornwall, the placi~ of Sullivan on the Cornwall 
pa;yroll. 

S~ce 27 September 191'4, accused's fighters ~d participated in 8 or 

9 bouts (R. 1024). As to these fights, Sullivan h&d not remitted to ac
cused arv share of the manager's cut. · 


While in the semce, accused had entree to Fresh ~eadows and Bayside 
Golt Cl\}1)1 u well as to Femrq. Accused had plqed golf at Fresh Meadows 
with Kemp, Wylie a:a:l other at'i'icers as well as at Fenway-. · 

Acouaed never took a requisition from Richards and directed him to 

toss it over to Tepperman (R. 1030). He ne:ver told Miss Feeney that JCemp 

was a schnuckle or thati he could handle him. Miss i'eeney was known to use 

Yidd11h e.xpreasions arolllld the at'fice, "and bragged about it.• 


On cross-examination, accused was interrogated about his marital 

statua a:a:l hi8 11.t'e nth a woman known as Betty Gould, and was farced to 

admit that in his income tax return tor 1941, · he had taken a deduction aa 

her huaband, though in fact he was not {R. 1031-103$). • 


He did not know in advance that Heney wa1 caning to Traru1portation 

Carpi Suppl7 Office to visit Captain Stayer CR. 1037) • 


.A.cou1ed 11 incoms tu: returna were prepared tor him b7 Kr. Katcher o! 
Jacob ltlinl and Compa:v, who for 1943 prepared a partner1hip return tor, 
him (R• 1046). He did not know whether the prosecution had nquested a 
cow from Ur. Katcher, and etated that he would talk to hi1 counHl as to 
whether hi objected to produci~ a copy cf such return (R. 1048). Hie 
mother relides 1n a buildillt at .31; Union Street, Jersey City, which ac
oua1d alw&79 gave as hi.1 addrea1 for Federal 1.ncoma tax and other purpo1e1. 
On%' objection, he wai forced to admit that he never paid income tu to 
the ltate ot Nn York (R. 1049). Accuaed again being asked to produce h11 
inccae tax return, it na agreed that accused would produce his 194.3 
nturn (R. l0S2). !'o a question whether he objected to producing hie 1941 
retum, the law m1mber auatained an objection. Uter argument by' the · 
trial jud.g1 advocate that the mtter went to accuud1a credibility, the 
law member reoonaidered h11 ruling (R. 10;.3). 

. .A.ccused denied alkil'Jg Katcher to compute ~ contribution to be made 
by' aocua1d toward Sul.livan1a income tax (R. 10$7 ). . 

He did not know that Henry or OJ.usgold ·had an apartment in Washington, 
.until he heard the teatimoq 1n the courtroom. He never had a k97 to it:, 
and . neTer deliTered a kq to Iemp or Wylie (Re 1060). 
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Defense counsel produced accused's 1943 and 1944 income tax returns 
in open court (R. 1062). . 

Prior to Jun:, 1943, accused received 60 percent of the manager's 
share of the purses, but out of his s~re paid the office rent and ex
penses (R. 1064). He admitted that the 1943 partnership return listed 
office expense as a deduction to Sullivan (Pros. Ex • .53J R. 106.5). 
Accised admitted that he took the exemption as a married man, though not 
married, in his 1941 income tax return (R. 1062). He lived with a 
'WO:man who was known as Mrs. Gould, but 1n 1942 he learned that she ns 
the ldfe of another man (R. 1066). 

Accused did not k:no,r whether an incone tax return was filed for 
J. G. Realty Co.,·real estate holding corporation who~ owned by ac
cused (R. 1068). He left such matters to his tax accountant• . 

· Braddock was to have SO% of the earnings of Braddock Beverages,
Inc., after accused received back hi~ original investment. of ~000. 
There were several employees, and the business was being carried on 1fbile 
accused was m the A:r,q. Accused took no interest and was never at its 
office1. "ffhile in the A:i:,ey- and prior to selling his interest in August 
1943 c~. 1013). . · 

Checks to Sul.1ivan dated May .5 and 12 (Pros. EXs. 41.EE, 41.FF) were 
cashed by Mrs. Gaynes on .5 J'lllle 1944 (tt. 107.5). ·During May, accueed 
knew the Cornwall contracts then were being investigated, but did not 
know that he was bei~ _investigated in cormecti.on 'With them (R. 1076). 
He did not deposit aey of the Cormrall checks received .trom Sullivan be
cause it was not possible to go to the bank duri~ ·business hours, 
except once a week after one o 1clock m his afternoon o!f. Little of 
the cash from ~ullivan was deposited in the bank (R. 1077): · Sullivan's 
messenger, Benthem, brought, him money from Sullivan at least SO times 
between Jum 1943-and August 1944 (R. 1076). · · 

Accused asked Yrs. Gaynes to cash 2.5 of the Sullivan checks, which 
he knew were not in:lorsed by Sullivan (R. 1083). One check (Pros. Ex. 
41-AA) was iixiorsed and C.lShed by accused (R. 1104). He told her that 
Sullivan had not indorsed them because he was •peeved• (R• 1084) • . There 
was no reason why- accused did not indorse the checks. It made no di!fer
ence (R. 1086). 

In August 1943 accused expressed his opinion to Wylie concerning 
Henry's business experience and financial resources., because Wylie asked 
him abcut these matters (R. 1088). That was the onl.y' time he discussed 
Henry's background with Wylie (R. 1069). He .first learned that he had 
awroved requisitions for the life floa~ and capstans, during the trial 
(R. 1090)•. The requisitions came to him in large batches, and he signed 
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Kemp•s approval as fast as a clerk could lilt each requisition .from the 

pile (R. 1091), after he had signed it. It was accused's understand

~ that requisitions had been checked before submission .for approval
'R· lll2), and were approved before he authenticated the fact of ap
proTal. · 


Accused -knew Schnoor. He never told aeyone connected with Trans

portation Corps Supply O.ftice to give business to him (R. 1098). Schnoor 

was connected with Braddock before Braddock entered the serrlce (R.llJB). 


A,ccused had no personal. knowledge of the matters stated in partner- ·. 
. ship and individual in: ome tax returns (R. 1099). . , 

At the time of the trial, Sullivan still owed accused close to $100 
(R. nos), in addition to accused's-share of the manager's cut .from 

seTeral rights (n. 1109). 


The only conversatitln he had 111th Reil.17 about the .float contract was 

when the latter said that Wylie had asked him to manufacture floats, and 

he was going to -bri~ his engineers oTer to see i! they could do it. Ac

cused did not know of the contract until two or three days subsequent to 

its award (R. 1ll5). . 


Other requisitions approved .f'or Kemp by accused, iDCident to the 

i:urchase or suppl_;es involving S\11118 of from $29,7SO to $261,800 were 

ident~!ied (Der • .bixs •.:JJJl, JJJ2, JJJJ, JJJ4, JJJ5, JJJ6; R. 1146-1149). 


In September ·and October 1943, the United States Yari.time COlllll.ission 

purchued 300 life floats .from Cornwall at the same price or $190 as that 

paid by TCSO to Cornwall (Def. EU. R, S; R. 457) • 


lriurrJIY C. Becker, testil'ied that he acted as attorney :for Heney and 
Glassgold in the acquisition o:£ Fox•s stock in Cornwall. Fox was repre-· 
sented 'by his attorney, Gallup (R. 11$2). .A.t the conferences in Glassgold's 
oftic e, nothing was said c, Hen17 about the payment of money or commis
sions to A1."!'4Y of:ficers to secure contracts (R.-1154). At the con!erence, 
the attorneys did net 1'1.thdraw and leave Henr,y and Fox alone together 
(R. ll.60). Attorney Arthur J. Homan was present at the conferences with 

Becker {R. 1170), and testified to the same e1'f'ect {R. ll61-ll69). Pas

ments to Artrr3' officers :were not nentioned at arr:, time CR. 1166). 


Irving Gould testi!ied that in 1921 he was cashier for a brokerage 

firm at a sala17 of $100 per week CR. 932); that from 1922 to 1933; he 

wu emplo,-d by a cosmetic concern, in the beginning at $5000 per 7ear, 
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which amount had been increased to $10,000 per year before he left 
(R. 933); and that in 1933 and 1934, he was employed by a brewery on salary 
and canmissioris, llhich averaged from ~75 to $100 per week. From 193.5 to 
1 November 1943, he was employed by the WPA, starting as a junior clerk. 
(R. 9.34). In 1943, after successive promotions, he was made Director 
of Finance am Ccntrol for the State of New Jersey, at a salary of $4200 
per year. He had known Henry several years (R. 93.5), and "While on 
terminal leave in September 1943 ran into him near 23rd Street and Fifth 
Avenue. They had a conversation, after which he called at Henry's 
office (R. 936), llhere, following a conversation, Irving Gould entered 
the employnmt or Cornwall, beginning .5 October 194.3 at a salary of $150 
per week. He made purchases, attempted to expedite deliveries o:f' sup
plies, and sought. out a factory site for the manufacture of small pianos 
\R. 9.38). He made ?Jl'Chases c£ Balsa wood, and pressed the sellers for 
early delivery (R. 951), as well as of cypress, nails, .rivets and 
plasolium (R. ·95.5). Irving Gould paid ncne of the salary which he re

-	 ceived from Cornwall to accused (R. 943). At the tilne of trial, Irving 
was employed. by' tb3 o.P.1. at a salary of $3~00 per year. 

Captain James J. Braddock: testified that McCoy, Caplo, Qna, Murrq 
(R. 910) and Kochan (R. 911) were fighters managed by" accused, for whom 
SUllivan worked as a publicity man (R. 910)·. He was preseµt at conver
satiom between Gould and Sullivan about the fighters (R. 913). Sullivan 
wtook over• the fighters and when. they started to make money was to pay 
$1700 to reimburse accused for half the total of the cost of McCoy's 
contract and of the funds advanced (R.921). · . 	 . 

Braddock {R. 917), John J. McElligott, former fire commissioner of 
New York (R. 1160), Wilbur w. Wood, sports editor or the New York Sun 
(R. 116.3), and Hcnorable Jonah J. Goldstein, Judge of the Court of 
General Sessions of New York County (R. 1177) testified to acquaintance 
'111th accused over periods of from 8 to .30 years and concerning their 
knowledge o:f' his general reputation in the canmunit7 for veracity, honesty 
and fair dealing, which was characterized as 8 he i8 Te?"Y' well thought of• 
(R. 917), 1 the veey finest• (R. 1162), "Tery good - outstanding, I might
sat' (R. U64), and 1 good" (R. 1178). . 

;. In our deliberations upon this record careful coosideration has 
been given to briefs filed by Messrs. William Cattron Rigby and F'red 
1'. IJ.ewellyn, attorneys for the accused, as well as to the brief filed for 
the prosecution qy- Captain David o. Kuh, T.c., and First Lieutenant Kenneth 
F. Graf, JAGD, who served respectively as trial judge advocate and assistant 
trial judge advocate upon the trial.- Oral. arguments by counsel for both 
l!lides were hearq by the Board of Review. !~umerous assignments of error 
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have been lllc'\de and and a-rgued at great length. 'l'hesA we shall discuss 
in the order in which tl'i8y h2.Te been presented. 

6. The fi:.st point urged is that the court. was without juris
diction, and that Hs proceedings, findings and sentence are null and 
void ab initio, for W':•.nt of jurisdictic!1. It is argued thct the court 
e?Ted"'Tn cverri..ling the moticn of accused to dismiss, inte;rposed on such 
ground, befcre pleading to the merits. The moticn to dismiss asserted 
that the charges ru.d been unlawfully referre~. for trial in violation 
cf Article of :far 70, after an investigaticn which was incomplete, and 
withcut the accused having been accorded his full rights under that ar
ticle to conf'rc,nt and cross-examine all of the available witnesses. It 
was spown in support of the motion, and is now urged, that the accused 
upcn such i:.~vestigation was not advised that Victors. Fox would be a 
witness for the prosecution at the tri3.l, that Fox was not ex:>.mined as a 
witness upon the investigation, that the accused was w~olly' unqualified 
either by education or by experience, without the aid of counsel, to con
front and cross-examine witnesses and to present his defense upon 3UCh 
invest.igation, that early in the investigation he expressly requested per
mission to have his attorney present at the cross-examination of the 
witnesses, and that such permission was refused. It is not denied and 
it is amply established that the charges were referred to an officer for 
investigation, that an investigation was had by such officer, and that 
the·accused was advised by him on 28 September 1944 that the names of 
witnesses then known to the investigating officer were Tepperman, 
Richards, Benthsro and Sullivan. ·.1.·he charge sheet was turned over to the 
accused and the statements of Benth£n and Sullivan were made available 
to accused. He declined to read the statements on the ground that he 
was too upset. The investigating officer then read the ~harge and Speci
fications as well as the statements of the witnesses. He advised accused 
of his rights under Article of War 24 and inquired whether he cared to 
make any statanent. Accused answered in the negative. The investigating 
officer t~en aeked if accuse.d desired to cross-examine acy of the 
'Witnesses. Accused answered that he did not. Accused then asked if he 
might have a civilian la-wyer for his defense at the tillle of the trial and 
was advised that he could. He, then asked whether he could confront the 
witnesses at the trial, if he did not do so upon the investigation. He 
read, and expressed· surprise at, the contents of Sullivan's statement. 
Accused nm.de notes as to the contents of the statement of that w:ltness, 
and as to contents of th19 af!idavits made by the witness Bentham. He then 
asked that Bentham and tiu.l.livan be brought before him for cross-examina
tion. rhey were brought be.fore accused. He then recuested that the in
vestigating officer ask ~ullivan if the statement p~porting to be his was 
actually made and signed by' him. Sullivan stated ,that it was. Accused 
said that he had no more queetions. Bentham was then offered for 
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examination. 'l'he affidavit of this witness' expected testimony was shown 
to him, and he was asked if he had made and signed such statement. 
Bentham answered in the affirmative. Accused thereupon asked Sullivan 
if he would talk with his lawyer. Sullivan said that he ·would. Ac
cused was ·advised that Lieutenant Colonel Lewis N. Kemp and Major 
Robert Wylie would also be witnesses against him. . Accused read their 
statements together with those of Richards and Teppennan. He asked 
that he be permitted to cross-sxamine each of them. The next day 
Kemp, Wylie, Teppern:an and Richards were produced before accused by the 
investigating officer. Accused then stated that he bad changed his 
mind, and desired only to question Lieutenant Richards. 

If, at the time of the investigation, it was known to the in
vestigating officer that Henry and Fox were necessary and material witnes
ses for the prosecution, in case the charges were referred for trial, 
an attempt should have been made by him to make them available to ac
cused for examination, in accordance with Article of War 70, which pro
vides: 

"* * * At such investigation full opportunit;r shall be given 
to the accused to cross-examine witnesses against him if they 
are available * * *•" 

It must be roted that li'ox and Henry are civilians, and that Articles of 
War 22 and 23 make no provision for compulsory process for the production 
of witnesses, except before courts-martial. There appears to be no legal 
means by which to compel the appearance of a witness at the investigation 
um.er Article of War 70. 

The investigation of the charges appears to have been as thorough 
as the accused desired. No doubt he saw no purpose i."l a lengthy oral 
examination of the witnesses produced before him, in view or· the detailed 
affidavits which they acknowledged having made, which af!idavits were 
exhibited to him•. He read the statements, and ma.de notes as to their 
contents. It would seem that there was a reasonably substantial ccmpliance 
with the provisions of Article of War 70, and that accused was not denied 
arr:, legal right, when his request to be represented by counsel was 
refused. The Manual for Courts-Martial, 1928, contains no express pro
'!1-5ion in relation to the appearance of co~sel for. an accused upon the 
investigation of charges under Article of wwar 70. Manual for Courts
lilartial, 1921, paragraph 76!., P• 58, contained the following provisions 

"No counsel will ordinarily appear either for the accused 
or for the prosecution (although in exceptional cases a defense 
counsel of a general or special court-martial, or other counsel, 
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may be permitted by the commanding officer in his discretion, 
to appear for tha accused, arxl a trial judge advocate of a 
general or special court-martial or officer, for the prosecu
tion)." · 

In 1932, in CM 1999315, ~, it was held that there is no provision 
of law or regulation by which an accused, or an officer or soldier under 

,investigation, may demaqd as a matter of right counsel to represent him 
in an investigation of charges which have been prefeITed against him, 
and that it was the custom of the service to conduct such an investiga
tion without the presence of counsel. It was said that the rights o! 
the accused were not prejudiced by the refusal to grant his request for 
counsel upon such investigation (Dig. Ops. JAG 1912-40, par. 428(3), 
P• 293). In Romero v. Squier, 133 Fed. 2d 528, it was held by the 
Circuit Court of Appeals that no right to counsel upon the investigation 
of charges was conferred upon an accused by the 70th Article of War. 

~ 

Counsel argue that the investigation under Article of war 70 is 
analogous to the investigation by a grand jury prior to the return of an 
indictment. in ~ civil court, and call attention to Powell v. Als.bama, 
287 U.S. 45, 57. That decision discussed the right of a defendant to 
competent counsel upon his trial. The general rule is that a defendant 
may not successfully maintain a motion to quash an indictment upon the 
groun:l that the evidence before the grand jury was insufficient to war
rant the return of the indictment unless it is made to appear that all of 
the lfitnesses heard by the grand jury were incompetent and that no 
canpetent evidence whatever was heard by the grand jury prior to the 
return of the \indictment (Holt v. u.s., 218 u.s. 245, 54 L. F.d. 1021; 
~ v. U.S., 24 Fed. 2d ~ 59 AIR 563, Olmstead v. U.s., 19 Fed. 2d 
"BJ'i2,53 Al1'f"""l472). · 

i 
It would seem that the provisions of Article of War 70 were sub


stantially cCll!plied with, that every witness was called whom accused 

expressed tte desire to question, and that accused had access to the 

statements of all of the witnesses, then known to the investigating 
officer. It is strongly urged that the provisions of Article of War 70
~e jurisdictional. The provisions of Article of war 70 were once so 
construed (cu 161728, 1924, Dig. Ops. JAG 1912-li.O, par. 428(1), p. 292), 
'Ydthout qualification. In more recent decisions by Boards of Review, 
in, which the provisions of Article of War 70 have been considered, it has 
been recognized that such article is procedural in character, .speci
fy'ing the steps by which a general court-martial acquires jurisdiction !Zf. 
!:h!. person of the accused. It does not deal with acquisition of juris
diction of the subject matter of the offense, since jurisdicticn of the 
subject matter is conferred by statute ( CM 229477, :r1oyd, ,XVII BR 149, 
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154-15q; C11 237032, Nelson, XXIII BR 231, 248; CM CBI ·194, Ransom). 
Errors ~r irregularities in procedure are not regarded as fatal to the 
validit,y of the proceedings unless a substantial right of the accused 
is thereby prejudiced. We do not perceive how or in wha.t manner the 
substB.+1tial rights of the accused could have been or were prejudiced by 
the procedure !ollowed by the :investigating officer. The contention 
that the court-martial was without jurisdiction appears to us to be 
without merit. 

7. It is rext assigned as error that the evidence !ails to prove 
the r,auilt of the accused beyond a reasonable doubt, am that, when it is 
considered as a whole, such consideration raises a doubt, more than 
merely reasonable, as to accused•s guilt. We shall now discuss t!¥il 
evidence in support of the !our Speci!ications individually. 

8. In relation to the allegations contained in Specification 1, 
which charges a conspiracy to defraud the Government by the award o! 
contracts at exorbitant and excessive prices, the following facts are 
regarded as having been established by the evidence: 

!• Accused and Henry had been close personal friends for 
many years. 

£• Kemp, Wylie and accused were good friends. 

£• The accused introduced Henry to Kemp who in turn intro
duced him to Wylie. Social and business contacts between Kemp 
and Henry and Wylie and Henry followed. 

d. All except one of the seven contracts were negotiated. 
Tmre-was no· competitive bidding• 

.!• The steps in negotiating of contracts were taken in haste, 
the need for which does not alwa;ys appear. 

D An important .factor in awarding five of the contracts to 
Cornwall "WaS a promise of early delivery. In each instance 
the promise was not kept. · 

.&• To some extent Wylie was influenced to recommend tm 
award of the contracts for floats to Cornwall,, by accused, s 
representations concerning Henry and Cornwall. 

h• Kemp would not have approved the contracts, had it not 
been for the reliance which he placed upon the statements of 
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accused in respect to Cornwall and·to Henry. 

1. The requisition for the capstans followed instead of 
preceaing the purchase order• 

.J.• Some of the berthing spar.; and pontoon fenders did 
not caiform to the specifications. . 

k. The floats ccw.d have been acquired for at least $5 
less per float, although not as quickly, and there is evi
dence that one producer, if able to acquire additional produc
tion facilities might have delivered the floats at $35 less each, 
a total difference in cost of from ~25,000 to. $175,000. 

1. Sisal rcpe and cotton duck, of the value of $16,ooo, 
. was ootained from the Government, and ns mt paid for until 

several months afterward, aoo then as the result of action by 
Wylie's successor. 

m. Although the floats were to be delivered r.o.b. Brooklyn, 
Government bills of ladlng were obtained for their shipment., 
and th! Governrrent was not reimbursed fpr the transportation cost 
until afterward, and then onl7 as a result of action by the 
Fiscal Branch. . · 

n. The Maritime Commission in 1943 paid the same price 
per float, $190, as that provided in the contracts between 
WSO and Cornwall. 

Under the procurement regulations, price was to be regarded as a 
factor but not as the controlling factor in the awarding of contracts. 
The prime factor was the ability of a contractor to perf'onn and to 

nake deliveries at the times and in the quantities and qualities re
quired in the war program. Such regulations provide that, when 
policies relating to ability to perform and labor supply had been met, 
ccntracts should be, placed so as to give due weight to the foll.ow.ing 
considerations: {a) Cost and efficiency; (b) to small concerns; (c) 
CCX'IServation of exceptional abilities; (d) avoidance of the creation of 
new facilities; (e) transportation; (f) placements so as to have for. 
each item of supply and equipment at least two producers so located as 
not to be subject to the same hazard. No one of these objectives alone 
is to be regarded as aontrolling and the placement of contracts should 
reflect an evaluation of all these objectives. 
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'The fact that .the Maritime Canmission about, the same time was pq

ing the same price per float is stro~. evidence that the two float 

contracts nre not awarded at exorbitant or excessive prices. 


In the very- able reTie,r of the record of trial prepared b7 Major 

Robert B. Buckle7, Assistant Staff Judg~ Advocate~ concurred in by' 

Colonel Arthur Levitt, Port Judge .A.dvocate, it is aaida 


•It is the fact of payment of commissiona to accused 
which clinches the Government• s csse, which otherwise 110uld 
consist of little more than a series or suspicious circum
stances, by which in the absence of payaent of compensation 
would not attribute to accused any compllcit7 in the con
spiracy.• 

Ir the checks issued by' Carmrall in the name or S;ullivan and cashed by' 

accused and his agent;, llrs. Gaynes, were in !act the payment of •com

missions", it may be plausibl;r asserteq that tbt -allegations ot ~peci

. f'ication l have been proven be7ond a reasonable doubt. HOll'ever, there 

is no direct evidence that these check• 1rere giTo in pa,-ent or •com

missions"• The receipt by' the accused of the checa is a circmlatance 

.from llbich it might be inferred that the checks ftN ~sud in pa,-ent 


· for sane service rendered or to be rendered bJ' accued. The erldence 
CC3lolusively establishes that accused had no orficial duties in relation 
to procurement or handling, passing upon or awarding contracts, or in 
the performance thereof' by contractors (R. 1)0, ·178-9, 208, 262). 'lf.rlle · 
testifi.ed that the accused did not at ur:, tae ·by' word or gesture uk 
hill to do aeything improper in connection wit.hart:/' contracts or the 
performance or any contracts and that he awarded each of the contracts 
in question as

1 
a result o.f an exercise ar his own best judgment (R. 

262-8). Kenip testified that the accused did not ban anything to do at 
.8Il7 time with the ma~ or an~ of contracts or wi,th the super
vising or checking of their performance and that accuaed. neTer at &TIT 
time asked him or so far as he knew, \'1'1Ue, to award aey contract to 
Cornwall or to any other contractor or to extend an:r favor to Benr;r or 
Cormrall or to ~• his influence with any other officer en behal.t o.f 
Henry or Cormrall (R. 871-872). Tepperman testified that the accused 
never spoke to him about aey ccntract or about Nquisitions (R. 178-9). 
It does not affirmatively- appear that accused ner intended to defraud 
or intended to aid anycne to defraud, the United 'States. It seems equa].q 
clear that be was glad to be helpful to Henry in securing contracts for 
Cormrall. 

It 1J0Uld seem that the evidence in support or Specification 1 
·~lthough sufficient to ~arrant a finding of gui1t7, is not of such' 
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compelling force that all reasonable min:is would agree that the guilt 
of accused was manifest. 

9. Specifieation 2 charges a conspiracy to receive and Specifi 
cation 3 alleges the actual receipt of secret compensation from Corrnrall 
for services in influencing the award of ccntracts. We will consider 
the proof in support of the findings of guilty under these Specifica
tions, in inverse order. Accused was helpful to Henry and to Cornwall. 
Henfy did not know Kemp, until accused made an introduction. Kemp 
introduced Helll7' to Wylie. When questions arose as to the ability of 
Cornwall to perform and as to the financial strength of the company, 
Wylie interrltnred Kemp and at his s-uggestion, the accused (R. 2JJ, 888). 
Accusai strongly urged that Henr;r was successful and reliable and ex
pressed the belief that the Cornwall statement did not adequately re
flect Henry's own wealth. Kemp testified that he would not have ap
proved the a,rard of the float contract to Cornwall, except for the re
liance which he placed upon accused's representations concerning the 
canpany and Henry (a. 860, 880). Wylie testified "that he was influ
enced to a certain extent• b,y accused's statements as well as by Kemp's 
high opinion of Henry. Accused and Sullinn were partners. Sullivan 
testified and Henry admits that not one jot mr tittle of work was done 
by Sullivan, to earn the 26 installments of sal.ar;y. Sullivan says 
that he was asked by accused to pennit the use of his name and social 
securit7 number as a means through which money might be paid to accused 
without leaving a record of the payments. Henry says that Sullivan was 
on the payroll because it was anticipated that at some future time 
Cornwall qht go into the production of sporting goods, in which case 
Sullivan mieht be. able to obtain testimonials !ran fighters and other 
persons prominent in sportirg life, as to the excellence of the Cornwall 
lin$ of sporting goods. Henry knew Sullivan, but he knew him through 
acc,.ised. It is hardly' likely that .Henry would have sought out Sullivan 
at a gymnasium to ask him to accept employment which did not then and 
mver did involve the rendering or any service. The application for 
employment,. in the files of Cornwall, gaTe Sullivan's name, address and 
social security number, but was not signed ey Sullivan. The checks are 
ma.de out to T• Sullivan rathsr than to Stephen p. Sullivan, a cir 
cumstance indicatiTe to some degree of an intent to becloud the identity 
or the payee of. the checks. 

The extent to which the checks issued by Cormrall to Sullivan, 
and the facts and circumstances attending their disposition, corroborate 
the testimony or Sullivan, has made desirable the following tabulation 
of the- checks 8Ixi certain facts in relation thereto, . 
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Apparent 
Pros. Date Cashed Date of Paid by 

Ex. No. By Cashing Drawee Bank 

4ll 15 Oct. 43 Morris Rosenfeld · 23 Oct. 43 25 Oct. 43 
41B 22 Oct. 43 Mayflower Pharmacy 26 Oct. 43 28 Oct. 43 
41C 29 Oct. 43 Mayfl0118r Pharmacy Jl Oct. 43 3 Nov. 43 
41D S Nov. 43 Mayflower Pharmacy 6 Nov. 43 9 Nov. 43 
4lE 12 Nov. 43 Mayflower Phar.macy 14 Nov. 43 16 Nov. 43. 
41.F 19 NOT. 43 Mayflcrner Pharmacy 30 Nov. 43 2 Dec. 43 
4lG 26 Nat'. 43 ilayi'low:er Pharmacy 30 Nov. 43 2 Dec. 43 
41H 3 Dec. 43 M. Rosen!eld · 20 Dec. 43 23 Dec. 43 
411 10 Dec. 43 Ridgewood Stadium. 12 Dec. 43 l5 Dec•. 43 
41.J 17 Dec. 43 :Ma.ynower Pharmacy 26 Dec. 43 28 Dec. 43 
41K 2J Dec. 43 Mayflower Pharmacy 26 Dec. 43 28 Dec. 43 
4).L Jl Dec. 43 Mayflower Pharmacy 7 Jan. 44 10 Jan. 44 
41M 7 Jan. 44 Mayflower Pharmacy ll Jan. 44 13 Jan. 44 
4).N 14 Jan. 44 Mayflower Pharmacy 18 Jan. 44 20 Jan. 44 
410 21 Jan. 44 Mayflower Pharmacy 26 Jan. 44 28 Jan. 44 
41P 28 Jan. 44 Mayflower Pharmacy 30 Jan. 44 1 F'eb. 44 
41Q 4 Feb. 44 .Mayflower Pharmacy 6 Feb. 44 7 Feb. 44 
4lR 11 Feb. 44 Mayflawrer Pharmacy 30 Mar. 44 l Apr. 44 
41.S 18 Feb. 44 M.ayflower Pharmacy 24 Feb~ 44 26 Feb. 44 
41T 25 Feb. 44 Mayflower Pharmacy 27 Feb~ 44 29 Feb. 44 
41.u 3 Mar. 44 ldayfloirer Pharmacy 9 Mar. 44 11 Mar. 44 
41.w 10 Mar. 44 Mayflower Pharmacy 12 Mar. 44 14 Mar. 44 
41.X 17 Mar. 44 Mayflower Pharmacy 19 Mar. 44 21 Mar. 44 
41Y 24 11ar. .44 Mayflower Pha:nnacy 26 Mar. 44 28 Mar. 44 
41.Z 31 ~ar. 44 Mayflower Pharmacy 6 Apr. 44 8 Apr. 44 
41.AA 7 Apr. 44 Mayflower Pharmacy 9 Apr. 44 11 Apr. 44 
41BB 14 Apr. 44 Mayflower Pharmacy ·16 Apr. 44 18 Apr. 44 
41cc 21 Apr. 44 Mayflower Pharmacy 4 May 44 6 May 44 
41DD 28 Apr. 44 Mayflower· Pharmacy 4 May 44 6 May 44 
41EE 5 !Jay 44 Mayflower Pharmacy 4 June 44 6 June 44 
41.FF 12 May 44 Mayflower Pharmacy 4 June .44 6 June 44 

The indorse:nents "T. Sullivan" on Pros. Exs. 41A, 41.H, 41.I, 41.L and 
4lAA are apparently in handwriting different !rom that in which was written 
the indorsanent on each of the other 26 checks, which 26 indorsements 
appear to have been -written by the same person, admittedly, Mrs. Gaynes. 
The payee's indorsements on Pros. Exs. 41.H, 41I and 41.L are apparently in 
the same handwriting. The writing on the indorsements on Pros. Exs. 41.A · 
and 41.AA is dissimilar. Neith21:- of such indorsements, apparently lfl'itten · 
by different persons is at all similar to the handwriting either of Mrs. 
Gaynes or of tbe writer of the indorsements on Pros. Exs. 41H, 4lI and 41L, 
1'hicil Sullivan claims to have received in December and to have cashed 
him.self (R. 663-664). Sullivan testified that he cashed Pros. Ex. 41A 
(R. 663). Gould denied (R. 1079) that he received the proceeds of 
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Pros. Ex.,. 41.A, 41H, 4J.I, and 41.L, admltted that he received from Sullivan 

the other 27 checks, e.nd asserted that he never received the proceeds 

in cash o:r the other four checks, and learned for the first time ot 

their existence when he saw tlem in the courtroan (R. 1094). Gould 

testified that he wrote the indorsement on Pros. &c. 4lAA (R. 839) and 

that he turned the other checks over to Mrs. Gaynes, so that she might 

apply the proceeds to payment for maid service and other items ot expense, 

'Which they shared in connection with their apartments, which were 

located not. far apart (R. 108.5). · 


Accused testif'ied that he received 27 of the checks from SulliTan 
from tiDle to tm, one, 41B from Sullivan personally (R. io10), and the 
others in envelopes with cash representing his share- of the proceeds of 
various fights (R. lOll). Sullivan claimed that he never saw such 27 
checks, or any of them, never sent any Cornwall checks to Gould, and never 
inclosed 1n an envelope any check with the cash from a fight (R. 667, 732). 
His testilllony in this last respect is corroborated by Bentham, who 
testified that he saw Sullivan insert the contents into the various en
velopes which he calTied to Gould and that no check was eTer inserted 
with the cash in any such envelope (R. 771-772). 

· The facts and cirCW!l8tances in relation to the placing of Sullinn 's 

name on the Cornwall payroll and the issuance ."in his name of checks· 

totaling $168.5.99 are established bl' the testimon;r of Mrs. Gloria Leslie, 

the bookkeeper for Cornwall, lieDI"T, Mrs. Lucille Oaynes, acc\ll3ed1s 

secretal")'" and tiancee, and by Sullivan. The f'acts and circumstances as 

related by Yrs. Leslie, Mrs. Ga.ynes and HeI1I7, without regard to the 


. testimoey of Sullivan or to the explanation by accused,. are such as in 
themselves to indicate that accused received at least 27 of' the checks 
and that Sullivan was used as a· mere •dUIIIIlY"9 in the transaction. The c~n
clusion cannot be reasonably avoided that. the Cornwall payroll was padded, 
to enable- secret ps;yment of money to accused. The fact that a large 
number of the checks were cashed anl.7 two days af'ter the date of the 
issuance of''the check, is a circumstance tending to indicate that such 
checks ~ht have been sent directl.7 b.T Hem"1' to accused, and that they did 
not pass through the hands of Sullivan. The checks were prepared in 
Cormrall and usualq were mailed to Hen.17 in New York for signature (R. 41.5, 
552). Fran the New York o.f:!ice, tho checks were mailed •to the payee• 
(R. 654-656). If' any check had been ll&il8d directly: to accused, it would 
have reached him and he could have caused it to be cashed on the second day 
following the da;y of issuance. Accused'• eEpl.anation is that Sul.liTan was 
indebted to him in the amounl. of $1700, and utilized the checks fran 
Cornwall to pay the debt off' b.f install.Jlents. Captain Braddock testified 
that Sullivan owed accused about $1.700. SulliTan denied that he was so 
indebted. The existence or the non-existence of the debt does not Se81\ to 
us to be of great consequence. Whether.accused induced lieIU"1 to pat. 
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Sullivan on the payroll so that Sullivan would be able to pay a debt, 
or whether Sullivan was merely used as· a channel through which Henry 
paid accused $l,68S.99,· seems or slight importance, since in either case 
·it must be the fact nevertheless that accused received $1,685.99 from 
a corporation, to the president of which he had been helpful in connec
tion with the obtaining of contracts totaling $1,236,928. The part 
accused had in getting the business for Henry may not have been large. 
However, the amount of money which accused receiTed is not great. 
Whether the amount receiTed by accused was large or small, it wa.1 
illeeal for him to accept and receive such payments. Tlus is so whether 
the pal']llents amc:unted to a -comparatively small or to a comparativel7 
large sum. 

Great stress is laid in the brief filed on behalf' of the accused on 
the fact that Sullivan was an accompUce witness and had every motive 
to seek the destruction of the accused, in order that it might be pos
sible for him to take over the fighters in accused 1s·stable and thereby 
to reap a financial harvest as a result of his testimoey for the Govern

·ment. Unquestionably Sullivan was an accanplice, and it is possible, if 
not unlikely, that he disclosed the facts in relation to the checks to 
the investigators upon learning ths.t accused was on t·erminal leave, was 
about to be relieved from active duty in the Army, and l'rould shortly 
resume the management; of the fighters, in which case Sullivan might have 
been under the necessity of getting along on $75 a week as he did before 
accused went; into the service. Manual for Courts.Jlartial, 1928, par.
124(!), states: · . . · ' . 

•.A conviction my be based on the ~corroborated testimony
of an acco~lice, but such testimoey is of doubtful integrity 
and is to be considered with great caution.• 

· The. testimony of an accomplice is evidence from a co1TUpt and tainted 
source. Sullivan had given con!licting versions of the entire ai'fair, 
prior to the trial (R. 673; Def. Ex. X). Sullivan's testimony- doubtless 
was considered by the trial court as being of doubtful integrity. We 
cannot assume that the trial coo.rt failed to regard such testimony- with 
suspicion, or that it failed to act upon it only with great caution. 
Sullivan's testimony was corroborated in so macy and in such vital par
ticulars. We feel that all tm evidence strongly tends to establish 
the. glli?-t of the accused 1mder Specification 3 of the Charge, and that 
it :ia such as practically to compel in the minds of conscientious and 
reasaiable men the belief that accused wrongfully received $1,685.99 
from the Cai;n•ll Shipbuildi~ Company- for serrlces in relation to the · 
procurElllent of contracts from the United States for material and sup
plies. It 1a not reasonable to believe that events, lfhich fit together 
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so nicely, could have occurred b"J accident (People v. Fields, 228 Mich. 
166, 170). In view of aU the ciret.:.mstances in evidence, it would be . 
unreasonable to suppos~ that the checks were issued for any other 
purpose than that testified to by >JU.llivan. 1ie regard the evidence 
which supports the finding of guilty of Specification 3, to be such as · 
practically to compel a conviction. 

10. Specliicaticn 2 of the <.;barge avers a conspiracy by accused 
with Henry, Corm1all and with unknown persons to receive the payments 
with which he wa.s charged ?.s a substantive offense under Specificaticn 
3 of the Charge. That "Which we have said, in respect to the proof of 
€,'Uilt of the substantive offense, applies llith equal force to the same 
evidence as proof of the existence of the conspiracy and accused's 
participation in it. 

A criminal conspiracy is a ccmbiriation of two or more persons to 
do an unlawful act or to effect an unlawful object by any means, or to 
do a lawful act or to effect a lawful object bj unlawful means or in an 
unlawful manner (~inkerton v. U.S., 145 Fed. (2d) 252, 254; CM CBI 114, 
Ranz1nger, !!:, al. • This definition of a common-law _conspiracy was 
first enunciated in 1821 by the Court of Appeals of Maryland in State 
•• Buchanan, 5 Harr. and J. 317, 9 AID.. Dec. 534, and has been almost 
universally followed in the Federal courts as well as in most of the state 
courts. ever since. The Federal Criminal Code has not changed the nature 
of the offense of conspiracy but has added merely the requirement that 
an over't; act to effect the object of the conspiracy be charged and proved. 
It is necessary. to prove under the Federal Criminal Code not only the 
existence of the unlawful combination but also that one or more of the 
cc:r..federates did an overt act to effect the comIDon object {McGinniss v. 
U.S., 2$6 Fed. 621), proof of such overt act being as much a condition 
to conviction as the proof of the unlawful confederacy itself (U.S. v. 
Wexley, 79 Fed. 2d, 526; 1'ldredge v. u.s., 62 F. 2d 449). - . 

There is no direct evidence that at some particular time and place 
Henry, accused and Sullivan met and agreed to do what was done. It is 
certain; however, that Henry placed Sullivan upon the payroll or 
Cormrall, that Sullivan did nothing to warrant the payment of any 
compensation, that the greater part if not all of the compensation paid 
to Sullivan reached the hands of accused, four of the 31 checks. being 
cashed by Sullivan who claims to have sent the proceeds to accused and 
the others havirg been cashed by accused or 1!.rs. Gaynes, and, if we are 
to believe Sullivan, that Sullivan agreed to the use of his name in the 
padding of the Cornwall payroll so that accused might secretly receive 
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the mooey. The language of the Board of Review in GM CBI 159, Williams,' 
et al., seems applicable: 

nrt is not necessary to constitute a conspiracy that two 
or more persons meet together and enter into an explicit 
or formal agre~nt, or that they should directly by words 
state what the unlawful scheme was to be and the details and 
ple.n or means by which the unlawful ccmbination was to be 
made effective. It is sufficient if two or more persons, 
in arry manner, or through any-contrivance, positively or 
tacitly, cC1ne to a mutual understanding to accanplish a com
mon and unlawful design. Where an unlawful end is sought 
to be effected, and two or mere p~rsons actuated by the com
mon purpose of accomplishing that end, work together in acy 
way in furtherance of the imlawful scheme, every one of such 
persons becanes a member of a conspiracy.n • 

It is enough to prove circumstances which iniicate an intelligent and 
deliberate meeting of the minds of co-conspirators, with intent to com
mit an offense \Hoffman v. U.S., 68 Fed. (2d) 101). No fonnal agree
ment between the parties isessentiai. to the fonnation of a conspiracy, 
fer the agreement may be shown if there be evidence of concert of action, 
tending to shav that all the parties working together underst~dingly, 
with a single design for accomplishment of a common purpose (~arino v. 
U.S., 91 Fed. (2d) 691; 113 AIR 975). Overt acts performed by the 
parties to effect an unlawful. object may be considered in determining 
whether a conspiracy existed (Pastrano v. u.s., 127 Fed. (2d) 43, 4.5). 
Proof of a formal agreement is unnecessary where it is shown that two 
or more persons worked together in fi.;rtherance of accomplishing the 
object of an unlawful scheme (U.s. v. Cassidy, 67 Fed. 698, 702). It is 
sufficient that the minds of theparties meet understandingly so as to 
bri~ about an intelligent and deliberate agreement to do the unlawful 
_acts and to commit the offense charged, although such agreE'lment is not 
manifested by any formal words, {MaITesh v. u.s. 168 Fed. 225). A 
mutual implied understanding is sufficient (O.S/v. Lancaster, 44 Fed. 
896). lf two or more persons unlawfully pursue by their acts the same 
unlawful 9bject, one perfonning one part and another another part, 
;rlth a view to attaining the object which they are pursuing, this will 
be S1li'ficient to constitute a conspiracy (~ v. People, 124 n1. 399; 
Lawrence v. State, 103 Md. 17). Previous discussion by the con
spirators is unnecessary, and it is not regarded as essential that each 
conspirator take P.art in every act or that he know the exact part to be · 
performed by his confederates (Spies v. People, 122 Ill. 1). It is 
enough if th3 minds of the parties meet and join in an understanding way 
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to accomplish an unlawful common purpose.- A conspiracy is rarely 
susceptible of direct proof e5 conspirators seldom reduce their agree
ments to ,,riting or make public their unl~rful plans (Reavis v. u.s • ., 
106 F. 2d 982). It is the essence of a conspiracy conducted by other 
than the various bunglers that its terms be not expressed but are to 
be gathered by implication from the conduct of the conspirators (Q& 
v. Valenti, 134 F. 362). Tm standard by which the sufficiency of 
proof of a conspiracy is to be tested has ~een thus stated: 

"It is not necessary that the participation of the ac
cused should be shown by direct evidence. The connection m;q 
be inferred f'rom such facts and circumstances in evidence as 
legitimately tend to sustain that inference. Indeed., often 
if' not generally., direct proof of a criminal conspiracy is 
not available and it will be disclosed only by a development 
and a collocation of circumstances." (U.S. v. Manton., l<:f/ 
F. 2d 834). 

In the light of the foregoing authorities., it must be apparent to 
all that the proceeds of the checks in question reached accused through 
the acts of Henry., Sullivan and of accused., all done in concert. Each 
of.these men did acts to effectuate a collllllon object., viz., the secret 
compensation of accused by CornwaJ.1 for his help to Henry in getting 
contracts. The evidence in support of Specification 2 of the Charge 
is such as practically to compel a finding of guilty. 

In reaching our conclusion under this head., we have not overlooked 
the fact 'that two persons mey- not in law be deemed guilty of conspiracy 
to commit a crime, 'Which can only be consummated by a duality of agents. 
1ibere guilty conduct by two persons is an essential eleJ12nt of an offense, 
'Which must involve the joint act. of _two participants such as bribery, adul
tery., bigamy, incest and dueling, a conviction mey- be had only for such sub
stantive offense and not .for conspiracy to commit the offense (Gebardi 
v. U.S., 287 U.S. 112., 84 A.L.R. 370; U.S. v. Dietrich, 126 F. 664, 
~ v. Law, 189 Iowa 910, 11 A.L.R. 194), if the evidence discloses 
that such joint offense was actually consummated. Such rule might be · 
applicable here· if' only Henry and accused had been involved in the 
transaction. However, Sullivan's testimoey le_aves no roan to escape 
the conclusion that he too was a guilty conspirator. It is altogether 
likely that one or more others among the w.!.tnesses., who gave testimony 
in relation to the transaction., was particeps .£ti.!!21_nis. Since more 
than the bare pluralit.y of agents necessary to the giving and the receipt 
of the compensation was involved., it was proper t~ prosecute for 
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conspiracy as well. as for the substantive offense, which was the object 
of the conspiracy. 

11. In support of Specification 4 of' the Charge the only evi
dence is the testimony of· tm accomplice, Sullivan. He testified that 
accused asked him to state to anyone investigating the transaction that 
he did work for Cornwall, and turned over to Sullivan a written out
.line 	of the explanation which should be made to any investigator. 
Sullivan testified that he destroyed this outline after the first inter
view by agent :Minnetti. · Subsequently, he testified that he destroyed 
the memorandum after the second interview with Minnetti. Accused 
denies all this. '£here are no facts and circumstances in evidence 
tending in the least to co?Toborate Sullivan as to such memorandum or 
as to a request by the accused that Sullivan make a false explanation 
to the investigators, although as we have pointed out a conviction may 
be had upon the uncorroborated testimony of an accomplice. Such 
testimony alone, where guilt is denied by the accused, cannot be said 
to be compelling. 

12. Taken as a whole, and considered altogether the evidence in 
support of' the findings of guilty of Specifications ~ and 3 seems to us 
to be of such compelling force that even serious evidential errors 
might not be likely to affect the ultimate result, but viewing the evi
dence bearing upon Specifications land 4 of the Charge in its entirety, 
it would appear that the proof is not of compelling effect, and that 
the record of trial should be free of prejudicial error, in order that 

the findings of guilty. under those Specifications may stand. 


13. It would be remarkable, ii' in the course of so long a trial, 
some error did not intervene in proceedings involving numerous issues 
of fact. In the aanission of such a mass of testimony and documentary 
evidence, it would be difficult to preTent the introduction·of some 
which was incompetent. In this lengthy trial, the impossible was not 
achieved. A mira~le was not performed. No record as voluminous as this 
could be entirely free of error. In passing upon the effect of. the 
errors, the vital question is whether the irregularities injuriously af
fected the substantial rights of the accused. 

lu. Brror is assigned upon two excerpts from the opening state
ment on behalf of the prosecution, to the effect that the Government was 

, actually defrauded of between $200,000 and $300,000 in the letting of 
ccntracts to Cornwall (R~ 36) and that a brother of accused was put 
on the Cornwall payroll who had been a nee 1r-do-well, who had formerly 
borrowed $5 and $10 from accused, and who did no work. There are facts 
in the record from which it could be argued reasonably that the floats 
and other articles supplied by" Cornwall could have been acquired at less 
cost from some other ccntractor. As to Irving Gould, it is apparent 
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that the evidence does not furnish support for the language of the open
ing statement. Both of these statements undoubtedly were understood by 
the court as being in the nature of predictions of what the evidence 
on behalf of the prosecution wculd establish. These statements seem to 
us to have been harmless. 

15. Over objection the witness, Fox, was permitted to testify in 
substance that, at a time and place when accused was not present, Henry 
stated that he had been paying commissions to accused and others (R. 788) 
and that he wanted il8, 000 more far his Cornwall stock if he sold it to 
Fax, because "that was the amount he had to pay Gould and others for get
ting those ccntracts" (R. 793). Evidence of these statements of Henry 
to Fax, of course, was hearsay. Such eTide~ce was inadmissible because 
the statements were not in furtherance or either of the conspiracies 
charged, although made during the period in which the prosecution con
tended the conspiracies existed. The applicable rule is summarized in 
:Manual for Courts~rtial, 1928, par. 114(~): 

•In cases llhere seTeral persons join with a common design 
in committing an offense, all acts and statements of each made 
in furtherance of the common design are admissible against all 
of them.• (Underscoring supplied). 

The statements of Henry to Fox cazmot reasonably be said to have bean 
made in furtherance of the common object-of either of the conspiracies 
charged. The object of the conspiracy charged in Specification 1 is to 
defraud the United States by the award of contracts tor supplies at ex
orbitant prices. The object or the conspiracy charged in Specification 2 
was the making by Cormrall and the acceptance by accused of secret pay
ments of compensation for influencing the award of contracts to Cornwall. 
Henry's statements to Fax appear to have been made to induce Fox to pur
chase Henry I s stock in Cornwall at a higher price than Henry was willing 
to pay Faic for the latter's stock. Henry's· dP-claration could not have 
tended to further or to accomplish any fraud against the United States, 
or to further the making of the secret payments to accused. It is well 
settled that acts or declarations of a conspirator, which are not made in 
furtherance of the object of the conspiracy, are not admissible against 
a co-conspirator lvho was not present when the declarations were made, 
(~ v. ~, 150 U.S. 93, 98; J.:innire v. U.S., 57 F. (2d) 506, 510-512). 
The testimony complained of was hearsay and did not cane within any ex
Ct.ption of the h'3arsay rule. It was serious error to admit it. In view 
of the character of the evidence bearing upon the allegations of Speci
fication 1 of the Charge, this evidence might well have tipped the scales, 
so evenly balanced by the evidence in favor of as welJ. as that against the 
accused, so as to change the ultimate result. We regard this error as 
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very· prejudicial to the substantial rights of the accused. 

1.6. On cross-examination, 1n response to questions by the prose
cutiol'.l, accused testified that he' was not married and never had been 
~ried {R. 1031). · He was asked whether he had claimed the exemption 
as a maiTied itan in his Federal income tax returns for the calendar 
year 1941 and the calendar year 1942. He replied that he did not .knCllf 
"{R• 10)2). He -.as then asked ltWho is Betty Gould'l 11 The objection o! 
defense was overruled and accused was compelled to answer as follows: 

A. Miss Betty Gould is a lady that I have had several 
apartments with around the city. She has posed as Mrs. Gould. 
I haven 1t seen her 1n quite a number of years but I still 
send her $25 or $JO a wee-k up until this time that I had been 
incarcerated. I think I did send her about $100 while I have 
been. (R. 1032). 

The prosecution then established .that in his .Federal income tax 
·return for 1941 accused had claimed an exemption of il 200 as a married 
man (R. 106$). The facts as to accused's _income, in 19il could not pos
sib'.cy be relevant to the offenses charged,' which if committed as charged, 
could only have affected accused's income in 1943 and.1944. He was 
pressed for an answer as to whether or not he was married during the 
year 1941. He then testified as follows: 

A. The answer is no, I was not ma?Tied. As long as this 
thing was brought up about this woman, I would like to explain 
to the court that I was with this woman 1or over fifteen years, 
aIXl 1n that time, I lived in several places around the city 
aIXl also presented her as Mrs. Gould. .I paid all of her ex
penses aIXl this went on 'Uiltil 1940, when we split up. Unf'or
tunately., this woman was addicted to· drinking. I had a lot ot 
.trouble with her, and in 1940, I split ,up, but I figured I was 
obligated to take care or her. I did. I paid all her bills 

. an:l. I sent her moo.ey every: week. In 1942, I found out that 
the woman was marrled, but before that, I real'.cy thought that 
I had introduced everybody to her as '1!fY' wife but in 1942., when 
I found out that she was still maITied, I told her that we 
would have to split up and I figured I was obligated to take 
care of her and that is the story of that return., filing that 
return. 

Q. 11 tien., in 1942., did you make this discovery? A. The 
early· part or 1942 (R. 106.5-66). · 

The prosecution also brought out on cross-examination that accused 

had never paid any income tax to the State of New York. Accus~d 


I 
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contended that he was not liable to pay any such income tax; but the 
prosecution plainly sought to in!'er that accused had improperly· evaded 
the payment of that tax (R. 1049-50). . . 

In closing argument, the prosecution referred to Betty Gould as 
"the woman with whom he lived for l5 or 18 years and introcfuced every
where as his wife• (R. 1231). · · . 

Tm testimony as to Betty Gould., while affecting accused's credi
bility as to matters which were collateral and not material to aIJY' of 
the issues, tended strongly to establish previous immoral and wrongful 
conduct on his part. Its prejudicial effect was emphasized by the 
remarks in summation above-quoted, as well as by the examination on this 
point of other 'Witnesses, by the prosecution. Before the accused took 
the witness stand the prosecution hinted at an illicit relationship be
tween accused and Betty Gould. ·Thus., in the course of the examination 
of Mrs. Gaynes., accused 1s fiancee., the followil' € questions were asked 
(R• .5'87)1 

· Q. Did you see Mrs. Gould between Jun~., 1943 and June 
1944? A. Which Mrs. Gould? . 

Q. Mrs.Joseph Gould. A. Mrs.-no Mrs. yoseph Gould. 
Q. Did you see a Mrs. Joseph Gould? A. No sir. 
Q. Did you see a Mrs. Betty Gould? A. No sir. · 

And during the examination of ~eruy the prosecution addressed to 
him the .following questions (R. 501) ~ 

Q. Do you know Mrs. Gould? A. Which Yrs. Gould? 
Q. Is there more than one Mrs. Gould? A. I don't know; 

you must re.fer to Captain Gould's mother. 
Q. You don 1t know Captain Gould's wife? A. No sir. 

' ' 
This evidence had no relation. whatever to any of the offenses for 

which accused was being tried. At the time such .questions were asked 
of JI.rs. Gaynes and Henry, as well as during the cross-examination of ac
cused., his general cha.1-acter was not at issue. The witnesses who gave 
testimony as to the good reputation of the accused.,. all took the stand 
after these matters occurred. Moreover, the testiinol'.\Y of .the character 
witnesses related to accused's general character and would not have 
justified., even in rebuttal., evidence 1:tf" the prosecution as to alleged 
fonner sp~cifie acts of misconduct., since any such rebuttal. evidence must 
be limited to. general reputation and to actual ccnvictions of crime. 
Evidence to impeach a witness is properly admitted only in relation to 
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material matters. 

In Dig. Ops. JAG 1912-1940, sec. 395Cr>, appears the following: 

. "'lne extent to which the accused was questioned by the 
Court regarding ·his conduct on previous occasions sha,rs be
yond doubt that the minds of the members were dralf?l away from 
the real issue, which was the intoxication o1' the accused on 
the occasion alleged in the snecifications. Arter a careful 
study of the record it is difficult, if not impossible, to 
arrive at any other c·onclusion, than that the large amount 
of improper evidence as to previous misconduct and the impor
tance attached to this by the prosecution strcngly prejudiced 
the accused with the court. In view or the conflicting char
acter of the evidence regardi.r.g the accused's condition am 
the cause thereof, the admission of this improper evidence 
injuriously affected his substantial rights within the me~n
ing of A. w. 37, and it is recommezrled that the findings am 
sentence be disapproved. c.M. 114908 (1918).11 

In a subsequent opinion, it :was held that in a case where the evi
dence was in coni'lict, nothing unfair to accused should have been re
ceived in evidence an:l that testimony as to other o:fl'enses, suspensions, 
and inadmissible matters so received might have influenced the court 
to find accused gullty under one o1' the Specil'ications, the evidence 
in support of which was not compelliDg, and that as to such Specifica
tion, the several errors were prejudicial to the substantial rights · 
or accused, although as to the findi~ or guilty of another Specification 
which was supported by evidence of compelling force, the accused 11as not 
prejudiced (CM 21~~, Cameron, Ix BR 265, 267-271, 274). 

In McDonald v. United States (264 Fed. 733~, in~ trial for 

conspiracy to defraud the United States by the use o! .counter!eits or 

stamping devices used by Government inspectors in a factory manu

. facturing shoes for the Government, the prosecution, on cross-examina• 
tion of the defend.ant, ackiuced evidence. that he had placed a Govern
ment inspectbr 'Who had functioned· at the factory under a previous 
contract, ai the facto,rypayroll U+tder an assum~d name. The court held 
such evidence was not admissible. It said (pp. 738-7,39) z 

•We· are unable to see hOl'I' evidence tha. t McDonald had a 
co~ ·llllderstanding with Collette (the inspector) would 
tend to show that McDonald had any- knowledge, whether guilty 
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-or irmocent, that counterfeit stamps ware procured and used 
under a contract with which Collette had no connection. It 
might tend to show that McDonald had an evil disposition and 
that his character was such ·that he would be likely to enter 
into a · conspiracy such as that charged in the indictment; but 
it cc:uld not be admitted for this purpose under the well known 
rule or evidence, which was considered and applied in this 
circuit in Fish v. United States, 215 Fed. 544, 132 c.c.A. 56, 
L.R.A. 1915 A, 809, that upon a trial !or one offense evidence 
of another distinct and unrelated offense committed.by the de
fendant is not admissible, unless it is offered for one of the 
purposes which constitute exceptions to this general rule." 

In Toothman v. United States {20.3 Fed. 218), in the trial of an 
indictment charging that defendant sent obscene letters through the 
mails, it was held that the admission of evidence as to a statement 
made by defendant admitting improper relation., with a married woman was 
prejudicial. error. 

In Chiccarello v. United Sta.tes (68 Fep.. (2d) 315), a counterfeit 
ing case, it was held that a question, addr'essed to one of the de
fendants on cross-examination, designed to show that he had a woman 
in the apartment where the counterfeit notes were bought, was improper. 

In Smith v. United States, 10 Fed. (2d) 787, the defendant was 
cross-e:ximined as to collateral offenses. Proof was offered in re
buttal of his testimony that he had not committed such other offenses. 
In reversing the conviction on this ground, the Circuit Court of Appeals 
Saidi 

11The effect of the admission of the testimony so com
plained of was to show or tend to show against accused the com
mission or crimes independent of that for which he was on trial. 
With certain exceptions not applicable here, it is the well 
settled rule that this can not be done * * *• In 
People vs. Molyneux, 6 N.E. 286, the court; said: 'This rule, 
so universally recognized anci so firmly established in all 
&lglish speaking lands, is rooted in that jealous regard for 
the liberty of the individual which has distinguished our 
jurisprudence from all others, at least from the birth of the 
Magna Charta. 111 

In the present case, the evidence of other offenses was elicited 
either from witnes~es on the presentation of the prosecution I s case in 
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chief, or from the accuE-ed on cross-examination, before any evidence of 
his good character had been offered. This was improper (CM 192573, 
Robinson, II BR 3, 6; Cl~ 196371, Steenberg, II BR 349, 354-355) • 

Accused was not charged with violation o! the Internal Revenue 
Code of the United States. Neither was he on trial for offending against 
the laws of the State of Ne'W- iork, in failing to pay state income taxes, 
er for adulterous cohabitation with the wife of another, whom in 1941 
and i.n previous years he had held out· as his wife. These matters had 
no relationship whatever to the offenses actually charged, and were 
collateral to the issues. 

Under firmly established principles o! law which cannot be ignored 
or departed from without violence to both right and justice, the objec
tions of defense counsel shot1.ld have been sustained. 

J7. In the trial of a lengthy and hotly contested case, it is 
neither unusual nor unnatural for counsel in their zeal to develop in
tensity of feeling as to merits of counsel's side of the case. The 
record indicates that such intensiiy of feeling developed in the trial 
of this case, arxi on the part of counsel for dei(r8$e as well as for the 
prosecution. Bitter complaint now is voiced on behalf of the accused· as 
to the impassioned and rhetorical closing arguments on beltalf of the 
prosecution. To set out the excerpts of such arguments, as to which 
error is assigned, would needlessly prolong this opinion. The contention, 
that in part the arguments were not supported by the evidence and were 
of such a nature as to arouse feeling against the accused, is not with
out merit. We have carefully considered the effect of the portions of 
the arg'Ulllent complained of. It is our opinion that while these matters 
might.have influenced to some extent the findings of guilty under Speci
fications l and 4, nevertheless it seems to us to be unlikely that the 
findings under Specifications 2 and .3 could or would have been differ
ent, had the language complained of not been employed.in closing argu
ment. 

18. It is the general rule that the prejudicial effect of errors 
in the admission of irrelevant, incompetent or immaterial evidence 
offered by' the prosecution is to be measured by consideration whether 
the legal evidence of guilt is relatively conclusive or inconclusive 
and the oxtsnt to which the evidence for the prosecution is contradi~ted 
or explained consistently with innocence by the evidence on behalf of th~ 
accused. It seems obvirus that evidence impro~erly·admitted might affect 
the ultimata result in one case, and not in another. A conviction sho:uld 
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not b8" 3et aside where the evidence is ot compelling etteet and the evi
dence impro~rly admitted could not therefore reasonab~ have·af'f'ected 
the result (CK 2377ll, Fleischer,. xx.IV. BR 89, 99-100). Where the 
competent evidence of guilt is not such as practical.~ to compel in 
the minds or conscientioue· and reasonable men a finding of guilty-, the 
admission of improper evidence on behalf.of the prosecution constitutes 
aubstantial and prejudicial error (~ 211829, Parnell, 10 BR 133, 137). 
'm'::ere accused was charged· with two offenses, and the canpetent evi- · 
dirmce ot his gui).t as to · one Specification was compelling but was not ot 
compelling e.t'f ect as to the other Speci.fication, the admission o! in
competent evidence upon the trial requires that the findings of guilt7 
be disapproved onl;r under the Pharge and Specification as.-to which the 
legal evidence of guilt was ~ot strong (CM 192.573, Robinson, II BR 3, 6J 
CM 210>07, Kennerson, IX BR 219, 229, 233). In such a case, the sen
tence is valid to the extent that it is authorized upon the findings 
of guilt;r, which are not rendered invalid b;r the admission or improper 
evidence.· Xhese opinions are in accord with the well settled I'Qle, 
followed in the Federal courts, that llhere a d~endant is convicted on 
a number ot counts in an indictment, and the sentence was warranted b;r 
one ot the counts, the judgment will not be reversed because of error 
in admitting incompetent evidence, which related to ~other count in 
the indictment {Goll T. U.S.~ 1.$1 Fed. 412; Wesoky' v. U.S., 17$.Fed. 
333; Weaver Te ¥.s., lll"Ted. 2d 603)•. Since the evidence of guilt o! 
the off'enses al eged in Specifications 2 and 3 seems to us to be can
pelling, as pointed out above, in our opinion the admission ot incompe
tent, irrelevant and immaterial eTid&Dee did not.prejudice accused as 
to the issues presented b;r those Specif'ications; but was highl.7 pre
judicial to him am inj~iously- af',f'eeted his. substantial rights as to . 
Specif'icationa 1 and 4,· since the ·evidence of h1s guilt of the o!fenses 
chB._rged therein is not of compelling effect. · . 

19. The accused i~ 48 years at age. He was appointed-a first lieu
tenant, Army- ot the United States, from civil lif'e on 21 September 
1942. He entered. upon active dut;r 2 October 1942, and was assigned to 
duty with the Transportation Corps. He attended the Transportation CorI9 
School at !·ort Slocum, New York, from 9 October 1942 to 23 November 
1942. On 10 April 1943, he was promoted to Captain.· Prior to the coin
mission of the affenses charged, the character or his commissioned 
service had been excellent. He served as a seaman 2d class 1n the 
United States NaV)" during the first World War, receiTing an honorable 
discharge. . . 

20. The. court was legall:, constituted and had jurisdiction or the 
subject matter and of the person ot the accused. Except as noted, no 
errors 1njuriousl;r af'feeting the substantial rights o.t the accused were 
committe,d ~uring. the trial. In the opinion of the Board of ·Review, the 
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record of trial is legally sufficient to support the findings of 
guilty of Specifications 2 and J of the Charge, but is not legally 
sufficient to support the findings of guilty of Specifications 1 
and 4 of the Charge, and· is legally sufficient to support the sen
tence,. as modified by the reviewing authority, and to warrant con
firmation thereof. A sentence to dismissal, to payment of a fine of 
$10,000, and to confinement at hard labor for two years is author
ized upon conviction o1' a violation of Article of War 96. 

Judge.Advocate 


Judge Advocate 
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SPJGV-C).[ 273791 1st Ind 

Hq A$F', JAGO, Washington, 25, D. C. 10 Jul 1945 

TO: The Secretazy of War 

1. PUrsuant:. to Executive Order No. 9$56, dated 26 l~ 194S, there 
x;;i;': trarumdtted herewith for your actio·n the record of trial and the 
opinion of the Board or Review 1n the case of Captain Joseph Gould 
(0-4972!13), Transportation Corps. · 

2. Upon trial by general court-martial this officer was .tound 
guilty of conspire.CJ" to defraud the United States (Specification 1), of 
conspiracy to commit offenses against the United States by receiving 
illegal compeD8ation .tram Cormrall Shipbuilding Canpany (Specification 
2), of receirlng $1600 as illegal compensation from Cornwall Shipbuild
ing Canpany (Specification 3), and of attempting to procure a witness to 
Jnake false statement;s (Specification 4), all in violation of the 96th 
Article of War. He was sentenced to dismissal, to p&1 a fine of $12,000, 
am to be confined at hard labor for three years. The reviewing author
ity- approved tht finiing of guilty of Speci!ication 4, except for the 
words "under oath" and "before arv CQirt.-cart,ial 1n the trial of charges 
against the said Captain Gould which might arise from the said official 
investigation", am apprond onlJ° so much of the sentence as provides for 
dism:18sal, confinement at hard labor for two years and the payment of a 
fine of $10,000, and forwarded the recQrd of. trial for action under Ar
ticle ot War 48. · 

3. A summary of the evidence may be found in the aecom:panyiilg opin

ion o:f the Board of Rerlew. I concur in the q,inion ot the Board of Re

view that the record ot trial is lsgally suf'fid.ent to support. the find

i~o ot gull ty- of Specifications 2 am 3 of the Charge and of the ChEr ge, 

but ie legally' insufficient to support the findings of guilty or Speci

fieatione l and 4; and i.8· legall;y euf.ficient to support the sentence as· 

modified qy the reviewing authority, and to 11a1Tant confinnation of the 

eentence as so modified. 


Comwall. Shipbuilding Co~ had perf'ormed contracts im'olving 
large 8Ul%IS for the· Army Transportation Corps, prior to the appointment 
,:r accused, as an officer of the A.n,q in Septeaiber 1942. In the Spring 
of 1943, one .Milton A. Henry, with wh011 accused had been Tel7 friendly for 
about eight.years, acquired acne-third interest in Cornwall Shipbuilding 
Company and also became its president.. Soon afterward Henzy called at the 
Transportation Corpe Supply' Office, where accused was on duty. Accused 
introduced him to the ofi'icer in charge and to others en duty there. 
Betnen 7 June 1943 aZJd 12 November 1943, the Con!liall Shipbuilding Canpa?zy" 
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. •s awarded contracts totalling $1,016,178. Accused had n~ official 
duties in relation to the award of co:rt,racta or the supervision of the 
-per.tormance thereof. He was in frequent contact 'll'itll Heniy at social 
gathe~s, acme of which accused arranged and at some o! llhicb the 
head ot the supply office and the chief· of it1 contracting and pur
chasing section nre present. Prior to the award to the Cormrall · 
Ccmpmi;y or the largest conliract, in June 19lu, the two officers who 
act~ autharlzed the caitract discussed ·w1.th accused the canpa.1\1 and 
Henry", the president, as all ·as its and his put record and resources. 
On that occasion accused expressed not; only a very high opinion of 
Hen17 pers~ but; also great confidence in both him and his co.mpany. 
'.Ille two of!icers llho actual]Jr awarded the contracts, both testif'ied at 

.this trial that they relied to· some extent upon these commendations 
ma.de to them ·bT accused, concerning the financial. soundness or the can
P81V' am its president, and further stated that the ccntracts let to 
Cornwall might, not have been entered into except for accused's confi
dence in Henry-, al.thrugh bot;h officers accepted full personal responsi
bilit7 for a.warding the ccntracts in 4')8stion, 

In October 1943 one Sullivan, a business associate of accused in 
the :managElll8nt or prize fighters, was placed en the payroll of Cornwall 
Shipbuilding Ccmpan;y, and 31 pay' checks were issued to him at 1'8ekly 
intenala, whiclt, after deductions for social security and incane taxes, 
totalled $168S.99. These checks, or in a fer, instances the proceeds 
thereor. were delivered to Gould by' Sullivan, who in fact rendered no 
serri.ces ot &JV kind to the company. Sullivan testified .that accused 
asked hill to permit tlia use of bis name am social security number an 
the Cornwall ~ll, so that accused might receive compensation which 
he could not accept um.er his own name. .Accused's defense was t,hat he · 
did not Jmn llow Sullinn got; en the Cornwall payroll, and. that he, 
Sul.l1nn, did not work for the company, but; that he, Gould, had ac
cepted tlle checllS in question as pay11ents ca account of a debt due and. 
owr1ng to hill b7 Sullivan and not as canp8llBl1tion fran Corrrwa.11 Shipbuild
ing CCJD.Pany. Sullivan denied that he was indebted to accused. Accused 
denied that he had attempted to influence the award of contracts to the 
Cormral.l Canpan;y and his superior officers in the Transportation Corps 
5upply' Office, 1l'bo were witnesses at the trial, did not· seek to en.de 
tull perscnal responsibility for the na1•ding and perfonnance o! the 
ccntracte in question. · 

Tba sentence is based en findings or guilty of four Specifications. 
The. Board of Revi"elr regards the record as legally insufficient to sup
port two at the findings o£ guilty (Specifications l and 4), which are 
those involving ccnspiracy to .defraud the United States and the attempted 
subornation ot the witness Sullivan. ~eee are.serious offenses, upon 
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consideration of which a substantial portion of the sentence might 
have been illlposed by the court. Aside from the acceptance of the 
gratuities in question, totalling ~600, ·accused1 s service appears 
to have. been satisfactory. The officers in the 'fransportation Corps 
who actually were responsible for the award of the contracts in 
question have been permitted to resign for the good of the service, 
without trial. I therefore reconmend that the sentence as approved 
by the reviewing author!. ty- be confirmed, but that the fine be reduced 
to il,000, that the p.1riod of confinement be reduced to one year, that 
the sentence as thus modified be ca?Tied into execution, and that a 
United states !Jisciplinary Barracks be designated as the place of con
finement. 

4. Consideration has been given to briefs filed by counsel for 
the accused as well as to oral argument had before the Board of Re
view. 

5. Incl.osed is a form of action designed to carry into execu
tion the foregoing recommendation, should it meet with your approval. 

MIRON C. GRAYER 
Yajor General 

4 Incls The Judge Advocate General 
1 Rec of Trial · 
2 Farm of Action 
3 Brief !or Accused 
4 Proceedings Befo19 Bfo 

3 April 1945 

---·-----
(F'indin0s of guilty of S~cifications 1 and I. of Charge disannrcvcd. 
Sentence as ac"proved by revievri~g authori tY' confirmed, but fine 
reduced to $-1000 and confinement reduced to one year, by order 
of the Acting Secretary of "1ar. G.C.\I.O. 385, 2 Aug 1945) 
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In the Office ot The Judge Advocate General 

Washington, D. C. 
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CM 273819 

1 FEB 1945 
UNITED STA.TES ) THE INFANTRY SCHOOL 

v. ~ Trial by' G.C.M., convened at 

l Fort Benning, Georgia, 17 

Second Lieutenant STA.NIE! January 1945. Dismissal and 

F. BEBLO (0-813113), Air total forfeitures. 
Corps. ) 

OPINION of the BOARD OF RL'VlEW 
TA.PPY, Gil!BRELL and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinfon, to The 
Judge Advocate General. 

2. The accused_ was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Stanley F. Beblo, 
Officers Replacement Pool, The Infantry School, attached 
to 11th Company, First Student Training Regiment, The 
Infantry School, then attached to 9th Company, First 
Student Training Regiment, The Infantry School, did, 
without proper leave, absent himself from his organization 
and station, at Fort Benning, Georgia, from about 
23 December 1944 to about 28 December 1944. 

He pleaded not guilty to and was found ~ty of the Charge and the 
Specification. He was sentenced to dismissal and total forfeitures. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

3. Evidence for the prosecution: 

Certified extract copies of morning reports of the acc\U!ed's 
organization, 9th Company, First Student Training Regi.Jllent, The Infa??-1".17 
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School, Fort Benning, Georgia, showing· accused from duty to AWOL as 
or 1:10 p.m. on 23 December 1944 and from .MYOL to duty as or 5130 a.m. 
on 28 December 1944, were introduced, without objection, as Prosecu
tion's Exhibits 1, 2 and 3, respectively (R. 6). 

Major Neal Dow, Headquarters, 2d Battalion, First Student 
Training Regiment, test11'1ed that, as investigating officer, he inter
viewed accused on 29 December 1944. He warned accused of his rights 
under the 24th Article of War and advised him that "he was not required 
to sq t.J:JTth,ing that would tend to incriminate or degrade him 1n any 
way, shape or manner.• His testimony relating the statements made by 
the accused to him is as foll01Js1 

•r asked him, 'Where did you go? 1 and he said, 'Bayonne, New 
Jersey.' I asked him 1H01f long does it take to get there?' 
128 hours, 1 was the answer. Question: 'What time did you 
leave the company?' A.nawer: 1.A.bout·1400, Saturday, 
23 December 1944. 1· Question: 1Did you sign out on the . 
company register?' Answers 'No, Sir. 1 Questions·. '~ 
didn't 7ou sign out?• Answers 'A roster was being made out 
!or those going awa7 over Chriatmad, and it wasn't ready 
when I lett:• Question: •were you told what time to report 
back to the com.paD7? 1 Answer: 'Yes, Sir. Tuesday morning, 
26 December, at 0800.• Question: 1Did you think you could 
get back in time going such a distance?' Answer: 1No, Sir.' 
Question: 'Did you realize that you would be carried as AWOL 
on the morning report?' Answer: 1Yes, Sir. 1 Question: 
1libat time did you get back?' Answer: 'Thursday morning at 
0530 on the 28th.' Question: 'Was there any other reuon 
wey- you went home, other than ror Christmas? 1 Answer:. 'No, 
Sir. 1 Question: 'Did you realize that the responsibility 
ot an ot!icer was to be at the right place at the right time?' 
Answer: 1Ies, Sir. 1 Questions 1Didn1 t that make any dil'• 
terence to you?' Answer: 1No, Sir. 1 Question: 'How long 
have you been an officer?' Answer: 'Since l October 1943; 
about 14½ months.' Questions 1Did you have any enlisted 
service prior to being commissioned?' Answer: 'Yes, Sir, 
as an Aviation Cadet.' Question: · 'Have you anything further 
to state? 1 Answer: 1No, Sir. 1 

· Those were questions propounded b;y your (sic) orally and 
answered by the accused? 
That's correct 

Defense: No cross examination." (R. 10). 

4. Evidence tor the defense: 

No witnesses were called tor the defense. Arter having his 
rights as a witness explained to him the accused elected to remain 
silent (R. 12). · 
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5. The unoontradicted testimony introduced by the prosecution 
fully establishes the absence without leave alleged in the Specifi• 
cation. The Board of Review is or the op¥on, therefore, that the 
findings of guilty of the Charge and the Specification are not onl7 
sustained, but were coi:.pellt.J., by the record of trial. 

6. The records of the War Department show that the accused is 
23 and 10/12th years or age and unmarried. He was born in Bayonne~ 
New Jersey, of Polish parents. He is a high school graduate, and in 
civilian life worked for two years as a laborer and for one year as 
an able-bodied seaman. He was inducted into the Arrrry in June 1942, 
was an aviation cadet from Januaey 1943 until August 1943 and was com
missioned a second lieutenant, Ah 0011s, A:rar:r ot the United States, 
at Maxwell Field, ilabama, on ~ October 1943. 

7. The court was legally constituted and had juri~diction ot 
the accused and the offense charged. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
In the opinion or the Board or Review the record 0£ trial is legally 
sufficient to support the findings of guilty and the sentence and to 
warrant confirmation or the sentence. Dism1ssal is authorized upon 
conviction of a violation or Article or War 61. 

~.,H )1/ .,.1~ , Judge Advocate. 

,~4:ow., If £.a,J>-&fflf{ Judge Advoca~. 

L.::.-- ->r..,i~-·~--------·-...~"'-"......,._.""-"'-......_____, Judge Advocate. 
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SPJGH-CM 273819 1st Ind 

Hq ASF, JAGO, Washington 2$, D. C., Feb 8 1945 

TO: The. Secretary of War. 

1. Herewith tran...omitted for the action of the President are the 

record of trial and the opinion or the Board of Review in the case of 

Second Lieutenant Stanley F. Beblo (o-813113), Air Corps. 


2.. I concur in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. In tlew, however, of the 
youth of the accused, the brevity of his period of absence without leave, 
the fact that he returned voluntarily, and the absence of any record of 
previous convictions or punishment, I recamnend that the sentence ·be 
confirmed but that the execution thereof be suspended during good behavior. 

3. Inclosed are a draft of a l~tter for your signature transmit
ting the record to the President for his action and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet with approval. , · 

- . 
} .. n. . ,....._ ~'-·...__~-----

3 Incls MYRON C. CRAMER 
1. Rec of trial Major General 
2. Drft of ltr for sig • The Judge Advocate General 

of S/w . 
3. F onn of Action 

I 

· (Sentence confinned but execution suspended. G C " • m. O 81 " 1945)• ' "1 'f r• .1>.a 

4 




WAR DEPARTMENT 
Army Service Forcea 

In the Office of The Judge Advooate General 
Washington, D.C. (85) 

SPJGX - Cll 273874 . 
Z FEB 1945 

UNITED STATB.S ) THIRD AIR FURCE 

Te ~ Trial by G.C.M., convened at Dale 
r Mabry Field, Ta.llaha.uee, Flo.rida, 


Second Lieutenam; FRANCIS 9 Janua.r;y 1945. Dismissal. 

H. MILLER (0-2057006), 

Air Corpa. 
 l 

OPIDON of tha BOA.RD OF REVllJI' 
LYON. HKPBURll am ll>YSB. Judge .A.dvooatea,. 

----------~------------------
1. The reoord or trial in the oa.ae of the officer named above bu 

been examined by the Board of Revift' and the Board aubmita this, 1ta 
opinion, to The .Ylldge .Advooa.te General. 

2. '.l'.he aoouae4 wu tried upon the following Cha.rgea and Speoi.Q,oa.
tioma 

CHARGE• Violation of the 6l•t A.rtiole of War. 

Specffication 11 In that Seoond Lieutenaat Francia H. Miller. 
then attaoh~d·to Detachment of Patients, Station Hospital, 
Rome .l..rm:y .Air Field. Rome, New York (now assigned to Squadron 
R. 335th..w' Baae Unit. Dale Ma.bey Field. Tallahaaaee, Florida) 
did, without proper leave abaent himaelf from his detachment 
a.Dd station at Rome J.rrq· .Air Field. Rome, New York, from about 
30 Oot 1944 to about 2 NoT 1944. 

Speoifioation 21 In that Second Lieutenant Fre.noi• H. Miller, • • •, 
did, wi:thout proper leave absent himaelf from his orga.nba.tion 
and station at Dale Mabry Field, Tallahassee, Florida, about 
8 NoT 1944, while en route f'rom. Rome A.rm;, Air Field, Rome, 
New' York, to join his said organization a.nd did ·remain so 
abaent until about 12 Nov 1944. 

A0DITI01iAL CHA.RGEa Viola.tion of the 96th .Article of War. 

Specification la In that Second Lieutenant Francia li. Miller, 
•••,did, at J&.ckaonTille, Florida, on or about 10 November 
19'4, with intent to defraud, wrongfully and unlofull;y ..t. 
and utte~ to the Roo,eTelt Hotel a certain check in word.a and 
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figures as follows• to-wits 

EAGLE PASS NATIO:'iAL BANK 

Eagle Pass, Texas., Nov. 10, 1944 

PAY TO TIIB ORDER OF __T:,:h::.:e~R:.:.o.::.os.::.e;:..v;,.;e:..:l:..:t....;:,,;Ho.::.t.::.e:..:l;;._,____;20.00 

Twenty and no/100 Dollars 

/s/ Francis H. Miller 
Gnd Lt., 02057006 

and by means thereof did fraudulently obtain from the said 
Roosevelt Hotel the sum of twenty dollars (120.00) in 
currency,· he, the said Second Lieutenant Francis H. l1!iller, 
then well knowing that he did not have and not intending 
that he should have any a ocount with the Eagle Pass National 
Bank, of Eaele Pass, Texas for ~he payment of said check. 

Specification 2a In that Second Lieutenant Francis H. Miller, 
III Fighter Coilllll8.Ild Processing Squadron, De.le Mabry Field, 
Tallahassee, Florida, being indebted to Citizens State Bank, 
Carrizo Springs, Texas, in the sum of fifty dollars (sso.oo) 
for a loan made by s&id Citizens State Bank, which amount be
came due and payable on or about 4 September 1944, did, at 
Tallahassee, Florida., from about 4 September 1944 to on or 
about 21 November 1944, dishonorably fail and neglect to pay 
said debt. 

He pleaded guilty to t;he Charge and its two Specifications and not guilty 
to the Additional Charge and its two Specifications. He was found guilty 
of all of the Charges and Specifications. No evidence was introduced of 
any previous conviction. He was sentenced to be dismissed the service. 
The reviewing authority approved the.sentence and fon.rarded the record of 
trial for action under Article of War 48. 

3. Notwithstanding the plea of guilty to the Charge 'and its Specifica
tions, the prosecution introduced in evidence without objection duly authen
ticated extract copies of the fuOrning Report of Detachment of Patients, 
Rome Army Air Field, New York, of 19 November 1944, which showed that the 
accused was 11AWOL'' .from 1301, 30 October 1944 tq 0200, 2 November 1944 · 
(Pros. Ex. 1) and of Squadron "R", 335th AAFBU, Dale Mabry Field, Florida, 
of 12 November 1944, which showed the &ccuaed to be "AWOL" from 0800 8 
November 1944 to 1100 12 November 1944 (Pros. Ex. 2). By stipulation 
(Pros. Ex. 3) it was shown that the accused on 23 October 1944 was at 
tached to the Detachment of Patients at Station Hospital, Rome A.rrey Air 
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Field, Rome, New York, and on 4 November 1944 we.a discharged therefrom 
and instructed to return to his station at Dale Jf&bry Field, Florida. 
Reasonable travel time from one station to the other is two days. Trans
portation was available. 

In support of the Additional Charge and its Specifications the 
prosecution introduced in evidence without objection a stipulation that 
the following facts are true a · 

"THAT, the cheok referred to in Specification 1 of the Addi
tione.l Charge is annexed here.to and has been initialed by Lt 
MILLER. Said cheok was prepared by Lt FRANCIS H. MILLER, and bears 
his signature. It was presented to the Roosevelt Hotel at Jackson
ville, F1orida, on or about 10 November, 1944. Mr. Eugene R. 
Trobaugh, resident manager of said hotel, cashed said check by 
delivering to Lt MILLER $20 in currency therefor. The Roosevelt 
Hotel presented said check for payment to the Eagle Pass National 
Bank, of .i:;agle Pass, Texas. Said checkwas not paid by said bank, 
but was returned by said bank bearing the notation that Lt MILLER'S 
'account appeared closed'. The records of the Eagle Pass National 
Bank, of Eagle Pass, Texas, show that the account of Lt FRANCIS 
H. MILLER had a zero balance at.the time said check was presented 
for p~ent, and when such check was presented for payment his 
account was closed on the bank's books; that said check was presented 
for payment on 17 November, 1944, and that it was returned to the 
depositor, the Roosevelt Hotel. 

11 THAT, Lt FRANCIS H. MIIJ.ER borrowed the sum of ~O from the 
Citizen.a State Ba.nk, Carrizo Springs, Texas, on 4 August, 1944, by 
promissory note made by Lt MILLER to the order of said bank, which 
note was payable in 30 days, to wit, on 4 September, 1944. That 
after the maturity of said note, two letters were written to Lt. 
MILLER and a telegram was sent to him on 29 September, 1944, re
questing payment of said note. Lt MILLER did not reply to either 
of said letters or to said telegram. On 14 October, 1944, a 
letter was written to the Commanding Officer, Dale Mabry Field, 
with reference to the non-payment of said note. Upon receipt of 
said letter Lt MILLER was notified to appear before the Adjutant 
of the III Fighter Command Processing Squadron, Dale Ml.bry Field, 
to which he was assigned, and advised to pay the same. Said note 
was paid on 27 November, 19«." (Pros. Ex. 3) 

The check referred to in the stipulation for $20'payable to the Roosevelt 
Hotel and signed by the aocu.sed was also admitted in evidence (Pros. Ex. 4). 

4. The aocused,having been advised concerning his right to testify on 
his own behalf, elected to testify, restricting his testimony to Specific&• 
tion l of the Additional Charge. He identified a letter received by him 
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from the F.agle Pass National Bank (R. 9, Def. Ex. A) and a oopy o.f his ba.nk:. 
statement .from the same bank (R. 9, Def. Ex. B), which documents were ad
mitted in evidence wit}iout objection. He stated that he had a.llotted out o.f 
hia monthly pay $75 each month to be pa.id to tha.t ba.nk:,whioh allotment wu 
still in eff'eot and that the a.coount wa.a not closed (R. 10). Exhibit A 1a 
a letter· from the bank to the acouaed da.ted 22 Decembel' 1944 exple.iiling 
that when the aoouaed's check for $20 da.ted 10 NoTember 1944 (Pros. Ex. 4) 
was presented to it for payment the accused.'• 11aooount wa.a closedII on the 
bank's books and .for that reason a notation wu made on the cheek •account 
appears closed." A copy of the aoouaed's account with the banlcwu inclosed 
which showed that on 18 November 1944 (the date upon which the oheok wu 
presented .fer payment) he had no ba.lanoe. There were a.lao inoloaed in the 
letter two oa.neelled notes .for $150 which had preTiously been .forwa.rded to 
the accused at F.a.gle Pass, but returned to the bank unclaimed. The bank 
statement (Ex. B) showed a deposit of "$75 each month .from August 1944 to 
December 1944, inclusive. The account, howrever, wu eharged with $!5 
iJ1D11ediately upon the receipt o.f ea.oh deposit in August, September, October, 
and November. The $75 deposit for December was depleted during that month 
by three wi thdrae..ls of $26 each. 

5. The morning reports o.f the military organization of which the a.o
cuaed was a member·at the times involved, together with the accused's plea 
of guilty, legally constitute sufficient evidence of. record to support the 
.findings of guilty o.f the Charge and its two specifications. The plea of 
guilty cures the possible objection that the entry in the morning report 
recording the aocuaed 1 s.ohange of status to "AWOL" on 30 October 1944 wu 
not ma.de until 19 Novembe~ 1944. The extract copies corroborate the times 
and places where the offenses were committed a.a alleged in the specifica. 
tions. 

With reference to Specification 1 or the Additional Charge, the 
accused atands convicted of .fraudulently issuing a check .for $20 to the 
Roosevelt Hotel in. Jacksonville. Florida.. and fraudulently obtaining $20 
in exchange .for it, "well knowing that he did not have and not intending 
that he should have any account with" the bank upon which the ohec.lc wu 
drawn for the payment of the check. . It wu established by stipulation and 
clarified to aome extent by the defenae•s introduction in evidence of the 
bank:' s letter and sta.tement of the accused •a a.ccount that the fl.Ccuted did 
at Jacksonville, Florida.. on or about 10 November 1944 issue his check for 
$20 to the Roosevelt Hotel in exche.nge .for $20 in cash,and when the check 
was in due course presented for payment to the bank upon which it wu drnu 
payment wa.e refused and the cheek returned marked ~account a.ppears closed.• 
At that time the aocuaed had no .funds on deposit with the bank and his 
account had been closed by the bank. It wu also established tha.t a.oouaed 
had a.n account with the ba.nlc in which he had a.rranged that there would be 
deposited the sum or 175 ea.ch month. Apparently this arrangement wu 
effected in order that the bank: might be reimbu:sed a loan,-tha.t the bank 
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had made to the accused evidenced by two notes of $150 each. The account 
shows that as soon as each monthly deposit of .$75.00 was made it was im-. 
mediately applied to the loan so that there were no funds on deposit in 
the account at any time during this intervening period with which to make 
payment of acy checks that might be drawn on the account. In truth there 
was no indication that the accused ever previously used the account as a 
checking aooount. The $75 deposited on 8 November 1944 apparently was im
mediately applied to the balance due on the accused's note. It was suffi 
cient to pay the note in full. As a result the bank mailed the oa.ncelled 
notes to the a.ocused and considered its account with the accused a.a closed. 
The accused. however. did not receive this cOll!Dlunioation in time to put him 
on notice that the bank had closed the account before he drew on the bank 
for $20. In view of the fa.ct that the accused had made the arrangement 
with the bank concerning the monthly allotment and the notes it may fairly 
be inferred that he knew that the $75 deposited by means of the allotment 
each month would be consumed immediately by the bank in applying it to his 
loan. He therefore must have known that he did not have a:rry funds on deposit 
with that bank when he uttered his check for ;20, but took the chance that 
the bank, in view of his previous record of payment of his obligations. would 
honor his draft for $20. It is equally clear, however, that he had previously 
had a "line of credit II with the bank nnd that he had an account with the 
bank. He had borrowed ~;150 from. the bank upon two previous occasions. His 
loans had been paid in full. His "line of credit 11 was shown to be $150, 
so, therefore. an overdraft of ~20 was not in any sense of the word strain
ing that line of credit. He was therefore justified in believing that the 

. bank might honor his draft for $20. True he should not have adopted such 
·a careless method of renewing his obligations to the bank, but the more 

serious question that concerns us is whether he intended to defraud. It 

appears from the papers attached to the record that accused redeemed the 

dishonored check for $20 about 14 December 1944 prior to the institution 

of the Additional Charge. 


The evidence therefore favors the conclusion that the accused · 

knowing he had no funds in his account with the bank. and knowing tha. t the 

monthly allotment to the bank would be more than sufficient in December to 

cover the amount of the check, took the chance that the bank might honor 

his ~20 check. In this regard he was mistajcen. · His failure to arrange 

for credit to this extent in advance was carelessness. The weight of the 

evidence does not support the conclusion that he at a.cy time intended to 

defraud anyone. The $75 allotment payable to the ba.nk in December was paid 

in due course and v.ould have been more than sufficient to take care of the 

t20 draft if the bank had honored it. He redeemed the dishonored oheck 

within a reasonable time. The finding of guilty of fraud alleged in this 

Specification smuld not therefore-be sustained. 


For the foregoing reasons the Board of Revi~w is of the opinion 

that the record of trial is legally sufficient to support only so much of 
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the finding of guilty of Specification 1, Additional Charge, as involves 
a finding that accused wrongfully failed to maintain a sufficient bank 
balance or to arrange for a sufficient credit for the.payment of the check 
therein described in violation of Article of llar 96. The issuing of a 
check which is dishonored due to the carelessness of the maker even without 
fraudulent intent brings discredit upon the service and constitutes a viola
tion of Article of War 96 (CM 232592, 19 B.R. 117J CM 249006, 32 B.R~ 5; 
CM 249232, 32 B.R. 95). 

Specification 2 of the Additional Charge alleges the dishonor
able failure on the part of the accused to pay a. loan of ~O to a bank: 
from its due date of 4 September 1944 to 21 November 1944 when he paid it. 
The records disclose no false representations, fraud, deceit, evasion or 
dishonorable conduct in connection with the accused's protracted delay in 
the payment of this note. It has been consistently held by the Board of 
Review that the neglect on the part of an officer to pay his debts promptly 
is not of itself sufficient grounds for charges against him. There must 
be proof of solll8 dishonorable conduct with reference to the debt in order 
to constitute an offense (CM 121207, CM 123090J CM 235676, 22 B.R. 209J 
CM 220760, 13 B.R. 61J 221833, 13 B.R. 239). · In the light of thase precedents 
the Board of Review is of the opinion that the record of trial is not legally 
sufficient to support the finding of·guilty of this Specification. 

6. War Department records show the accused to be 27-1/2 years of age 
and married. He was born and reared in Fulton, New York. He completed 
the first ten grades of school. On 1 November 1942 he enlisted in the 
service as an aviation cadet, suocelafuUy completed the prescribed train
ing as a pilot, and was commissioned second lieutenant, Air Corps. AUS, 
on 23 May 1944. · 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. Except as noted, no errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally in
sufficient to support the findings of guilty of Specification 2 of the 
Additional Charge. legally sufficient to support only so much of the 
finding of guilty of Specification 1 of the Additional Charge as involves 
a wrongful failure to maintain a sufficient bank balance or to arrange 
for a'sufficient credit for the payment or the check issued by the accused 
in the manner d~scribed in the Specification. sufficient to support the 
findings of guilty of the Charges and the remaining Specifications and 
the sentence and to warrant confirmation of the sentence. A sentence of 
dismissal is autho•ized upon conviction of a violation of Article of War 
61 or Article of War 96. 

, Judge Advocate. 

6 
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SPJGK • Cll 273874 1st Im 

Hq ASF. JAGO. Waahington 25. D. C. MARJ 8 l945 
TOI The Secrete.r;r ot War. 

l. Herewith transmitted tor the action of the President a.re the 

record. ot trial and the opinion ot the. Board ot Review in the caae of 

Secolld Lieutenant Francia H. Miller (0-2067006). Air Corps. 


2. I conour in the opinion ot the Board ot Reviell' that the record. 
ot trial is legally insu!'ficient to support the tinding ot guilty ot 
Speoitication 2 ot the Additional Charge, legally sufficient to support. 
only so much ot the finding ot guilty of Specification 1 ot the .Addi• 
tiona.1 Charge aa involTes a wrongful failure to maintain a sutf'J.cient 
ballk: balance or to arrange tor a autfioient credit for the p~nt ot 
the check issued. by the accused in the manner described in the speci• 
tication. aut.ficient to support the tindinga ot guilty' ot the Charges 
aDd the remaining Specifications and the sentence aDi to warrant con
tirm&tion ot the sentence. I recommend that the finding of guilty" ot 
Specitioation 2 ot the Additional Charge be dbapprovedJ that only ao 
much of the tinding of g\d.lty ot Specification 1 of the Addi tioD&l Charge 
be approved aa inTolTea a tin.ding ot guilty ot a wrongtul ta.ilUl"e to mt.in
tain a autficient bank balance or to arrange for a su!'ficient credit for 
the pa,ment of the check described in the speoitioa.tion. I ha.Te been 
ot1'1c1ally advised that the accuaed 1a now under court-artial cha.rgea 
alleging the negotiation by him of fiTe additional bad checka amounting 
in all to $125, and ·.that the additional checks were negotiated subsequent 
to his trial and conTiction in this caae. It ia evident that thia .offi 
cer ia umrortey ot his oommisaion. I recommend that the sentence be 
confirmed. and carried into execution. 

3. Inoloaed. &re a draft of a letter for your signature tranamitting 
the record to the President. tor hia action am a form of ExecutiTe "ction 
designed to carry into effect the recommendation hereina.bove ma.de, aho~d 
such action meet with appron.l. 

~ c::... ~ 
3 Inola MmO?l C. CB.il!ER 

1 - Record ot trial Ye.jor General 

2 - Dtt ltr aig S/W The Judge AdTooate General 

3 - Form ot action 


· (Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed, by order of the 
Under Secretary of War. G.C.M.O. 196, 9.Jun 1945) 

'1 





(93)
WAR IE.PARTMENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington., D~C. 

SPJGN 
CM 273$77 

1 3 'FEB 1945 
) ARMY .AIR FORCF.S EASTERN 

UNITED STATES. ) TECHNICAL TRAINING COMMAND 
) 

v. ) Trial by G.C.M • ., convened at 
) Langley Field., Virginia., 10 

Second Lieutenant WARREN 
P. COLEMAN (0-716365)., 
Air Corps. 

-~ 

) 

January 1945. Dismissal and 
total forfeitures. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB., 0 1CONNOR and GOLDEN., Judge Advocates 

1. The Board of Review has ~ined the record o.f trial in 
the case of the officer named above and submits this., its opinion., to 
The Judge Advocate General. · 

v-• The a·ccused · was tried upon the following Charge and Speci
fication: 

CHARGE, Violation of the 61st Articie of War. 

Specification: In that Second Lieutenant Warren P. Coleman., 
Sectibn·H., 3539th A:rar.y Air Forces Base Unit (Technical 
School)., did., rlthout proper leave., absent himself from 
his command at Langley Fl.eld., Virginia., from about 23 
November 1944., to about 9 December 1944 •. 

He pleaded not guilty to., · and :was found guilty of., both the Charge arrl 
the Specification and l(as sent·enced to be dismissed the service am to 
.f or.f eit all pay and· allow~ces due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

J. The evidence for the prosecution shows that the accused 
was a second lieutenant attached to Section H., 3539th Army .Air Forces 



(94) 

Base Unit, Langley Field, Virginia (R. 6). According to a duly authenti
cated extract oow of tha~ organization's morning report, he was absent 
wi. thout leave during the period between 23 November and 9 Lecember 1944 
(R. 7; Pros. Ex. 1). 

4. · After being apprized of his tights relative to testii'ying or 
remaining silent, the accused elected to make tbs following unsworn state
ment: · • 

"I have been at Langley Field since July, 1944. During this 
time, and through ll November 1944, I have been assigned to 
no classes or duties, to my knowledge. I entered·tha hospi
tal on 11 November and was released from the hospital on 22 
November. Upon checking the bulletin board at Section H on 
that day, I found I was still not assigned to a class. There 
was no notice on the bulletin board pertaining to me. On 24 
November, I again checked the hllletin board an:l my name was 
not listed. Several times, between 23 November and 2 Decem
ber, I checked the bulletin board and my name never appeared 
on any absentee list or for assignment to classes. On 25 
November, I hap a dental appointment xhi.ch I kept". (R. 14). 

Earlier in the .coursl3 ~ the trial the dn'ense had called Lieutenant 
Colonel Ivan c. Jackson, who had authenticated the extract copy of the 
morning report introduced as ;Prosecution's Exhibit 1, and had attempted 
to examine him for the purpose of proving that the facts therein re
corded were outside the purview of his personal knowledge. After he had 
admitted that the morning reports of Section H were made under his 
direction, the court, upon objection by the Tri.al Judge Advocate, pre
cluded any further interrogation upon the subject by ruling tha,t the 
"entry of the extract cow of the morning report cannot be attacked in 
validity" (R. 8). 

The only other witness called by the defense was Second Lieu
tenant Vincent V. Tanner. He had been with the accused at th! Officers• 
Club on 25 November 1944, had dinner with him at the Officers• mess on 
26 November 1944, saw him again on 29 November, accompanied him to the 
Base Finance Office to draw pay on 30 November 1944, attended a dance 
at the Officers I Club with him on 2 D3cember 1944, and was with him 
in the Officers' Lounge on 6 December 1944. All of these places were 
at Langley Field (R. 9-13). On the last date a ~otice was posted on 
the bulletin board of Section H Headquarters stating that Lieutenant 
Colonel Jackson desired to see the accused imJlladiately. Having read 
this documeµt, Lieutenant Tanner advised the accused of its contents 
upon meeting him later in the day at the Officers' Lounge (R. ll). 

5. Recalled as a witness for the prosecution on rebuttal, Lieu
tenant Colonel Jackson testified that the accused had absented himself 
from his duly assigned class on 23 November 1944; that two notes re
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questing the accused to present himself for duty were placed on his bed 
at his Base quarters by a Private Selznick, one on that date aIXi the 
other subsequently; that a notice was pl.aced on the bulletin board· on 
25 November 1944 ordering the accused to report to a Lieutenant 
Frederickson; that a second notice in large red letters was posted on 
2 December-instructing the accused to report to Lieutenant Colonel 
Jackson; that a Technical Sergeant llcQueen made several calls over 
the public address system in an attempt to locate the accused; and 
that on 7 or 8 December 1944 a wire was sent to the accused'B father 
(R. 15-19). Upon cross-examination, however, Lieutenant Colonel 
Jackson admitted that he had no personal knowledge of any of these 
matters and that he was not acquainted with the accused (R. 20-22). 
In response to the telegram mentioned the accused's father immediately 
supplied a Captain :Matthius with two telephone numbers at which the ac
cused might be contacted, one being that of his Base quarters, the other 
that of Lieutenant Tarmer's apartment in Newport News, Virginia. Ac
cording to Lieutenant Colonel Jackson, o.f't.icers were "not supposed ton 
live of£ the post without making formal application for permission to 
do so. No regulation had been adopted requiring that they sleep at their 
Base quarters (R. 23). · 

Private Max.Selznick, T~chnical-Sergeant George v. McQueen,and 
Second Lieutenant Edward A. Kindler, Jr., were also called as 1'ii. tnesses 
for the prosecution on rebuttal. Private Selznick had pinned two notes 
on the accused's bunk, one on 23 November ard the other two days later. 
Both directed the accused to report to Lieutenant Colonel Jackson im
mediately. On entering the accused's room the second time Private 
Selznick found the· first note still on the bed (R. 24-26). Technical 
Sergeant McQueen posted the notice in large red letters on the bulletin 
board on 2 December 1944. Tl:1e following day he made the one and only 
announcement over the loud speaker syst€1ll requesting the accused to 
report (R. 26-28). Lieutenant Kindler I the last witness for the prose
cution, was a deputy disbursing officer at Langley,Field. He had paid 
both the accused and Lieutenant Tarmer in cash on JO November 1944 
(R. ~-c)) • 

6. The Specification of the Charge alleges that the accused "did, 
without proper leave, absent himself from his connnand * * * fron:: about 
23 November 1944, to about 9 December 1944"· This offense was laid under 
Article of War 61. 

-Dig. Op. JAG, 1912-40, Sec. 395 (18) states that: 

"Where it is manifest that entries in an official r1'3cord re
quired to b~ kept, such as a morning report or a muster roll, 
could not have been based upon the personal knowledge of the 
person who made such record, such entries are not competent 
evidence of the facts therein stated". 
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Since Lieutenant Colonel Ivan c. Jackson, the Commanding Officer of 
the accused's oreanization, was shown upon cross-examination to have 
no personal lmowledge of the facts contained in the morning report 
introduced as Prosecution's Exhibit 1 and purporting to have been made 
by him,. that document was oonclusively demonstrated to be the sooerest 
hearsay and should have been excluded from judici.al consideration. The 
refusal to permit the defense to examine Lieutenant Colonel Jackson, 
its own witness, on his fantl.liarity with tne data entered by him was 
manifestly error. Although the court subsequently rectified its arbi
trary action by allowing his cross-examination as a witness for the 
prosecution on rebuttal, it again committed error by giving probative 
value to his discredited evidence~ 

The only other proof offered in support of the Specification 
was the test:imny of Private Selznick and Technical Sergeant McQueen. 
This, too, falls short of its mark. The leaving of a note does not 
establish the accused's absence without leave from his cor.irna.nd, for he 
may have been, and probably was, living off the post. Although he was 
"not supposed to" and 9 should not" have done so, according to Ll.eutenant 
Colonel Jackson, there is absolutely no evidence that officers at 
Langley F.i.eld were forbidden to avail themselves of civilian accomo
dations. The single announcement over the public address system also 
in.dicates nothing, for at that precise moment the accused may have been 
on the post but out of range of the ·loud spe_aker. 

The use of the bulletin board raises a more difficult ·problem. 
Although Lieutenant Colonel Jackoon referred to two notices, he had seen 
neither and his remarks thereon may accordingly also be completely dis
counted as hearsay. Sergeant McQueen testified that only one notice 
was posted and that.not until 2 December 1944. It was first observed 
by Lieutenant Tanner on 6 December 19.44, and its message was conveyed 
that very day to the accused. Whether the date of inception be cal- · 
culated_.t'rom 2 December or 6 December 1944, a continuing offense, ter
minating on 9 December 19.44, was unquestionably committed by the accused 
in not promptly reporting to his commanding officer as directed. Since, 
however, the accused was apparently on the post throughout the period, 
he was not shown to have been absent without leave from his command; for the 
notice was merely a circumstance tending to establish that violation of 
Article of War 61 but not to prove it beyond a reasonable doubt. If 
guilty of anything under that Article, he was guilty of failing to re
pair at the fixed time to his properly appointed place a.£ duty. In Ilig. 
Op. JAG, 1912-40, sec. 419 (J) this was held not to be a lesser included. 
offense of absence wi. thout leave from one I s station. Since absence with
out. leave from one's command is but a variant of the last crime, the 
Specification must be disapproved. · 

7. The accused, who is single., is about :2.3 years of age. After 
attending the Urdversity of Pennsylvania for one year, he was employed 
from September of 1941 to _March of 1943 by The Pennsylvania Compaey as 
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a general ledger clerk. He had enlisted service i'rom 21 March 1943 to 
18 March 1944 when he was commissioned a second lieutenant. On 5 Septem
ber 1944 he was reprimanded and directed to pay a forfeiture o.1' $75 per 
month for one month under Article of War 104 for absenting himself with
out leave .from 15 August to 18 August 1944. Since 18 March 1944 he has 
been on active duty as an officer. 

8. The court was legally constituted. For the reasons stated the 
Board of Review is of the opinion that the record bf trial is legally 
insufficient to support the findings and the sentence or to warrant 
confirmation thereof. 

5 
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Hq ASF, JAGO, Washington 25, D. C. 

TO: C~mrnanding General, Anrry Air Forces Eastern Technical Training 
Command, 455 Lake Ave., St. Louis 8, 1~ssouri. 

1. In the case of Second Lieutenant Warren P. ,Coleman (0-716365), 
Air Corps, I concur in the fore~ing opinion of the Board of Review, 
holding the record of trial legally insufficient to support the findings 
of guilty and the sentence, and for the reasons stated therein I recom
mend that the findings of guilty and the sentence be disapproved. You 
are advised that the action of the Board of Review and the action of The 
Judge Advocate General have been taken in accordance with the provisions 
of Article of War 50½, and that under the further provisions of that 
Article and in accordance with the fourth note following the Article 
(MCM, 1928, p. 216), the record of trial is returned for your action 
upon the findings and sentence, and for such .further action as you 
may deem proper. 

2. When co~ies of the published order in this case are forwarded 
to this office together with the record of trial, they should be ac
companied by the foregoing opinion and this indorsemant. For convenience 
of reference please place the file number of the record in brackets at the 
end of the published order, as follows: 

(Cli 273877). 

l Inc.l MYRON C. CRAMER 
Record of trial Major General 

The Judge Advocate General 

6 
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:!?JGV-CM 273879 	 19 FE&· 1945 

UN IT E.D ST ATES )
) 

smH SERVICE CCl!MAND 
0 

ARMY SERVICE FCRCF.S 
v. ) 

) Trial by G.C.M., convened ·at 
Second Lieutenant VERNON ) Fort. Sheridan, Illinois, 
B. SIMPSON (0-803053), ) 3-7 November 1944. Dismis
Air Corps.. · ~ sal, total forfeitures and 

confinement for five (5} 
) years. 

CPINION of the BOARD CF REVIE« 
SE21AN, MICELI and BEARDSLEY,Judge Advocates. 

--------·-
1. The Board of Review has examined the record of trial in the 

case of the officer named above and submit19: this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE Ia 	 Violation o! the 92d Article of War. 
(Finding of not guilty). 

Specification& (Finding of not guilty). 

CHARGE II a Violation of the 93rd Article of War. 

Specification la In that Second ld.eutenant Vernon B. Simpson, 
Headquarters 223rd Ancy Air Force Base Unit, Combat Crew 
Training School, Heavy, Arrrry Air Field, Iuersburg, 
Tennessee, did, at Chicago, Illinois, on or about l October 
1944, camnit the crime of sodomy by feloniously and 
against the order of nature having carnal connection per 
os with Esther Jacobs. 

Specification 21 (Finding of not guilty). 

CHARGE III: .Violation of the 95th Article of War. 

Specification, In that Seccnd Lieutenant Vernon B. Simpson, 
Headquarters 223rd Army Air Force Base Unit, Combat Crew 
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Training School, Heavy, Anrry Air Field, Dyersburg, 
Tennessee, did, at Chicago, Illinois, on or about 1 
October 1944, wrongfully and unla.w:f'ully introduce 
Esther Jacobs, a ,roman not his wife, into a room occu
pied by him in the Stevens Hotel for i'll!lloral and un
lawful purposes. 

CF.ARGE IVs Violation of the 96th Article of Vfar. 

Specification 11 (Finding of not guilty). 

Specification 2: (Finding of not guilty) •. 

Specification 3: (Finding of r.ot guilty). 

Specification 4: In that Second Lieutenant Vernon B. Simpson, 
Headquarters 223rd Army Air Force Base Unit, ~ombat Crew 
Training School, Heavy, Anny Air Field, Dyersburg, 
Tennessee, did, in room 2214 of the Stevens Hotel, 
Chicago, Illinois, on or about l October 19L!li, wrongfully 
and unlawfully photograph Esther Jacobs in cbscene pc·ses 
in the nude. 

Specification 51 (Finding of not guilty). 

He pleaded. not guilty to all the Specifications and Charges, and Wc".s 
found guilty of Charg9 II and of Specification l thereunder and of Charge 
iv and of Specification 4 thereunder. As to Charge Irr, he was found not 
guilty, but guilty of a violation of Article of War 96, and guilty of the 
Specification of Charie III. He was found not guilty of all the other 
Specifications and of Charge I. Evidence was introduced of one previous 
conviction by general court-martial of a violation of flying reguJations 
(A.W. 96). He was sentenced to dismisse.l, total forfeiture.:1 e.nd confine
ment at hard labor for five years. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 
War 48. " 

3. The evidence far the prosecution, so far as pertinent to the 
Charges and, Specificaticns of which accused was found guilty, is as fol-
l~s: ·· · 

Accused registered at the Stevens Hotel in Chica~o on 28 September 
1944, arxi was assigned room 2214, at a "single rat-e" ~R. 89, 90; Fros. zx:.J.). 

Esther Jacobs is an unmarried Syrian woman. She was 29 years old 
at the time of trial. In September 1944, she was unemployed.. She had been 
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a regular patron of bars in downtown Chicago, sometimes visiting these 

places in company with other persons (R. 133, 134), and on other 

occasions entering the resorts alone. She had come t.o Chicago the 

~revious February and had worked in three different fact~ries (R. 91, 

92, 127 and 128). Previously, she had worked for 10 years in a tin plate 

mill in \'fashington, Pennsylvania (R. 92, 127). · 


Miss Jacobs testified th~t about midnight, 30 September 1944, she 
entered the Prevue Tavern, in downtown Chicago, and took a seat at the bar 
next to accused (lt. 95, 136, 137, 140, 141, 148}. After soma conversation 
between her and accused, he offered to, and did, pay for her drink 
(R. 95, 147, 148). After furl.her conversation, he invited her to a mixed 
party at the Stevens Hotel (R. 95, 96, 148, 149, 797). They left the 
tavern together (R. 97), and entered a cab, which was alreacy occupied , 
by Miss Fritzi Siebach (R. 96). The 'Cab was driven north to Miss Siebach•s 
home. Accused commented to Miss Siebach on her beauty, and suggested 
his desire to marry her (R. 96, 91), and to photograph her. Miss Siebach 
suggested that his canpanion might object,to which he replied that she 
was merely a model and not:. a girl friend (R. 97, 151). After Miss Siebach 
got out of the car, it was driven back south ;to the St,evens Hotel. Upon 
entering accused I s roan, Miss Jacobs observed that no others were present 
and asked about the parl.y. Accused said, "They will be here in a couple 
of minutes" (R. 97, 98). It was then about 1130 a.m. Accused told her 
to undress as he was going to photograph her in the nude. She refused 
(R. 98, 99). He told her that she would be paid (R. 113). i'lhen she again 
refused, he struck her on the jaw and in the stomach. Then he removed 
her clothes, tearing har corset in the process. Af't,er undressing him
self, he photografhed her ·in the nude. She sat still and posed, because 
of fear of further physical violence (R.99-101, 152-3, 197-8). She · 
assumed poses on the bed, as desired by him (R.100-102). On the bed, 
he forced her to talce his prnis in her mouth, and to be photographed 
(R. 102, 155-161). She identified photographs (Pres. l½cs. 2-9) as having 

then been taken (R• ll4-122). 1'hen he forced her to lie an the noor, 

with his penis in lier mouth (R. 105-107, 166-168, 180, 181-185). She 

sucked the organ, but was uncertain whether she bit it (R. 166-170). He 

became drowsy and inactive. His eyes closed •. She slowly withdrew, and 

then ran fran the room (R. 107, 111-112, 167, 174). She was naked, but 

did not:. think about her clothes because of fear and excitement (R. ll2, 

175, 178). She pressed the elevator button and called :for help overt he 

telephone. An elevator operator and a bell boy gave her their coats, and 

called the house detective, who in turn called the military police. 


Elevator operators James Hart.ridge and Otis s. Fahl, house officers 
· Nicholas w. Karl.heiser and John J. Breheney, and chief night clerk George 

Funkhouser, testified that she was hysterical. S~e said repeatedly that 
sh~ had been beaten by a soldier and thro1'll out of his room. Her appearance 
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was not such as to indicate that she had been beaten (R. 201-2, 205-6, 
211-12, 219-.20, 224,227, 2,3o-6., 2,38., 248-9, 296-8.,_.30.3). Funkhouser., 
Kartheiser and Breheney entered accused's. room, which was neat and 
orderly., although they did not agree whether lliss Jacobs• clothing was 
on a chair, or en a luggage rack, or piled on the .floor. Accused was 
unconscious on the .floor, and was naked. It was then about 4t.30 or 
SaOO a.m. Prior to this time, there had been no complaints about noise 
or disturbance in the room (R. 2,37-9, 241, .24.3-4, 246-7, 249, 272-7, 
280-28.3, 298-303, 792-6). 

Sergeant llilce L. Spezia and Corporal Edward Fialkowski of the Mili 
tar,y Police arriTed abont 6a2S, and aboo.t 20 minutes later Second Lieu
tenant Edward w. McLaren came. Betore Lieutenant McLaren's arrival, at 
Miss Jacobs• suggestion., and in the presence or the MPs, Breheney took a 
camera from underneath accused's arm,. e.nd Spezia removed two rolls of 
film from the dresser drawer•. One 01' these rolls was unexposed., and the 
other had been exposed. Accused was revived, and about 7:00 a.m. he 
am Miss Jacobs went with the military police to military police head
quarters (R. 2.51, 2.57; 2,SB., 259). There First Lieutenari.t James J. Cowhey 
removed the film {Pros. Elc. 11) f'ran the camera. This roll and the 
other exposed roll of. .film were developed by the Personnel Security · 
Branch {R. 3.32-3 336-9). Prints fran eight frames of the film taken 
from the camera {it. 3.34) were mounted en cardboard, and at the trial were 
admitted in evidence (Pros. &cs. 2 to 9). 

Captain John A. Layne, :M.c., made ·a complete physical examination of' 
Miss Jacobs between 1 and 2 p.m. l October 1944. He found bruises on 
her head arid body- (R. 374, 376). Her cervix ,..as clean and not inflamed. 
Her vaginal opening was larger than is usual in unmaITied women of her 
age. 

On l4 October 1944, accused was questioned at Fort Sheridan by 
Majer Sol 1. Hoffman, MAC, who had been designated to investigate the 
charges under .Article of War 70. Corporal Inga B. Anderson., WAC, re
corded accu.sedI s statement on a stenotype. Captain Lalll"ence H. Meyer, 
the Post Adjutant, was present. Major Hoffman read Article of War 24 to 
accused and made an explanation of his rights (R • .391-2, 396-7, 492-3, 
498). Accused examined the papers in the case (R• 493, 498), and stated 
that he desired to make a statement. Accused dictated a statement to 
Corporal Anderson. It was rephrased in part by- Major Hoffman. Accused 
stated that it was correct (R. 394-5, 398, 48S, 486, 490., 491). On 
16 October i944, in Ctt)tain Meyer's presence, llajor Hoffman handed a 
transcript of the statement to accused, who read it and made certain cor
rections._ He did not complain that it ns inaccurate, but stated that 
he would n~ sign it until his civilian counsel" appeared (R. 494). 
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This unsigned statement (Pros. Ex. 15) was received in evidence 
ovzr objection (R. 503, 505, 506). In substance, it recites that ac
cused was accosted in a tavern by the Jacobs vroman when she noticed 
that he was carrying a camera. She suggested that he photograph her 
in the nude for pay. After several drinks he acquiesced. Upo!l e.rrival" 
in his room, she immediately stripped. She sought, and he refused,· to 
have sexual :intercourse. He was intoxicatad and could not. She then 
inserted his penis in her mouth, manipulated her tongue, and suggested 
a picture. Accused took the ~icture. 

4. The evidence on behalf of accused is that he had eight or ten 
dri.n.lcs of whisky, some of double strength, in a bowling alley on the 
evening of 30 September, and took the bartender's picture (R. 512-519). 
About 1:30 a.m., accused entered the Brass Hail Tavern. He wanted to 
take everyone I s picture. Willian w. 0 'Brien, the bQ.rtender, and Joyce 
Briggs, the hostess, sa'.'< li:iss Jacobs accost accused and heard her ask 
him to take her picture. L:iss Briggs saw the Jacobs woman put her arm 
around accused's stoulder (R. 540). O'Brien heard her say that she had 
posed in the nude for pictures. She inquired whether accused would like 
to photograph her in the nude (R. ·522, 525, 526). O'Brien served two 
dri."lks to accused and one to Miss Jacobs •. After 2:00 a.m., they left 
together. Earlier that evening, the manager had pointed Miss Jacobs out 
to O'Brien as an undesirable and directed that he be informed if her 
conduct became improper (R. 523-7). 0 1Brien had seen her in the tavern 
on two or three previous occasions (R. 533-4). 

Miss Frit zi Siebach was a passenger in a taxicab with accused and 
Miss Jacobs. He was loquacious. Exhibiting his camera, he stated that 
he was goiq; to take pictures of Miss Jacobs, 11 a model", in the nude 
(R. 557~ S59, 561, 564). He was drunk (R. 563). Miss Jacobs was sober 
(R. 564J. The latter commented that most men take pictures (R. 561, 
564), but appeared concerned about Miss Siebach 1 s identity. Witness told 
her not to worry, that she was a pianist and not a policewoman. 

Three ?10men employees of the Harold E. Saper Company, where Miss 
Jacobs had been employed, testified that, unlike·the other girls, she 
did not wear slacks, but sat habitually at a bench -with her skirt. above 
her knees and with her legs spread apart, so that her private parts 
were visible to the other employees, beth male and !emale. This conduct 
appeared to be deliberate. rt attracted general attention (R. 600-605, 
608, 613, 620-221 625-6, 632)•.~lier in th~ summer, Miss Jacobs was 
~ploye~ by Coyne li:lectric 1r:a11ufacturing C<111pa:ny. Her ~ediate super
visor, 1rLc;s Helen Brooks, testified that N.iss Jacobs repeat~dly related 
salacious stories and talked constantly about going out with and getting 
money from men.· On one occasion, she told Miss Brooks that she had 
spent the fll'evious night with a man for money. She put her arms around 
the men at the place, whenever they came naar (R. 654-660). 
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John J! Kimbrell, night manager·at the Stevens, saw accused and 
the Jacobs woman in his room about 4130 a.m., 1 October. She looked 
"terribly. dissipated", but did not appear to have been beaten (R. 641-2). 
The transom of the roan, as well as those of nearby rooms, was open 
(R. 637). There had been no complaints of any disturbance in accused's 
roan. As to Miss Jacobs, he directed the house officer, •oet this Pis 
.cut of here" (R. 636, 648). · 

After being wanned of his rights in the prani.ses, accused was sworn 
as a witne~s, and testified that he attempted to join the Army the day-
the ·war. began. He was sworn in on 13 January 1942 (R. 677). Arter 
completing a radio ccurse, he 11as appointed an aviation :cadet. Upon 
completion of the course, he was commissioned (R. 678h For eight months 
he served as an instructor, although he frequently sought foreign service. 
Finally, he was ccnvicted of low flying and, at his request, was 
assigned as a bomber pilot and scheduled to go overseas in November 
(R. 679). · In arder to start overseas earlier, accused accepted a four
day leave in lieu of a ten-day leave (R. 679)• Because four days was 
not enough for a trip to visit his parents in Virginia, he came to Chicago 
_to spend the leave (R. 680). He had riever been there before (R. 684). 

On the night of 30 September, he went to the bowling ·alley, in the . 
hope of seeing Miss Billy- Shane, whcm he had previous)y" met there and 
-.lfhom he liked (R. 680, 684, 685). He took his camera,· iri order to make 
candid shots cf floor shows and bars. Miss Shane did not appear. Arter 
bowling and drinking, he left. It was late and ha was "pretty intoxi
cated". (R. 685-7). After more drinks in several bars, he entered the 
Brass Rail (R. 687). He talked there nth the bartender (R. 688). Miss· 
Jacobs came up and put her. arm around him. Ai'ter chatting about in.con
sequential matters, she suggested her· desire to pose in the nude for 
photo.graphs, as she needed money to support her aged father (R• 688, 669, 
739, 740). After another drink, they- left the Brass Rail and sought a 
cab. Sha wa.s boisterous (R. 669, 690). They entered a cab in which 
Miss Siebach already WM a passenger. Accused talked about taking pic
tures in the nude of Miss Jacobs (R. 690), who became alarmed less Miss 
Siebach be a policewoman. 

At the Stevens Hotel, accused felt sick. It was hot and he was 
nauseated. Miss Jacobs prepared a cold drink for him, ar.d he f' elt better 
(R. 694). She became passionate. Arter scratching his pants around his 
privates, she dropped her dress, exposed her breast and asked him to· 
photograph her. As though in a hypnotic state (R•.695) he took the 
picture (Def• Ex. 3) • She then disrobed.· ,He was curious and did not. 
object (R. 695-6, 725). She suggested that ha undress and opened his 
belt. He took his clothes off and began to take pictures. He was intoxi
cated and his will pavrer was weak. Re tried pi vain to induce her to 
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leave. She got on the bed and asked him to hava intercourse. He had · 
no desire and could not get an erection. 3he said she would not leave 
until she got what she wanted. Feeling that he was about to pass out, 
he· sat on the bed. She slipped under his leg and inserted his penis 
in her mouth (R. 699). She suggested a.picture (R. 700), which he took 
(Pros. ~x. J). Intercourse~ os was· a new experience for him.. She 
rolled her teeth around. It hurt-: He told her that he was going to 
leave and attempted to get up. She said that, if he would take one mere 
picture, she "WOuld go. He ma.de the picture (R• 699-701, 704-744). Then 
he said, 11all right let 1s go", and started to pull away. She wrapped 
her arms around him, would not let go, and bit his penis (R. 701, 74S-6). 
This phallic bite was painful. It felt as if a needle pierced his 
abdomen. He pried her mouth open (R. 701), stepped away from the bed, 
slapped her, and, opening the door with one hand, threw her out the door 
with the other. He slammed and loclted ths door, so that she could not 
reenter (R. 702). She scratched on the door and asked for her clothes 
(R. 737-8). He was still in pain. The next thing that he remembered was 
being awakened in the presence of the military police. He insisted that 
he did not beat Miss Jacobs (R. 758-761), and that her bruises must have 
been suffered in the struggle to eject her from his.roan. 

Captain Perry L. Simpson, accused's father, joined the ·Ancy when 16. 
He was a noncommissioned officer for 17 years, and had held a reserve 
commission since 1922. Accused is 21, and was born and raised in the 
Arniy (R. 769). He graduated from high school in 1939, worked for a time 
in a shipyard, and enlisted in the Air Corps llhen 18. Before that, he 
did not drink {R. 772) •. He was active in the QOY scouts (R. 770) and 
regularly attended Sunday School from the age_of 6 (R. 773). In January 
1944, he married without his parents• knowledge. Witness declined to 
help accused·obtain a commission because of his youth and immaturity. 
He became an aviation cadet (R. 772) without his father's help. 

About J October 1944, accused was exa.lllined by Major Perry B. Wagley, 
M.C., a neuropsychiatrist •. The report of such examination was received 
in evidence as Defense Exhibit 4. The. examiner concluded that accused 
was weak, both in character and in physique, a dependent sort of person, 
immature and adolescent, vmo could easily be persuaded and influenced. 
His emotions were ur.stable. He was not homosexual or perverted, but 
juvenile and curious. He was lacking in judgment, and when under the in
fluence of alcohol was unable to accept adult responsibility. The 
examiner found him to be free from mental disease and sexual psycopathy. 

5. The greater weigjlt of the evidence tends to establish that ac
cused fell into the hands of an evil woman, of depraved and perverted 
character, who was much older than him, and that by reason of intoxica
tion he was unable to resist her enticement to participate in the acts 
charged in. the Specifications of which he was found guilty. It seems 
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to be equally well established that accused knew 1¥hat he was doing when 

he introduced her into his room to pose for pictures in the nude, when 

he submitted to carnal connection ~.£.:!~th her, and 1¥hen he made 

obscene photC€raphs. 


We have not overlooked the fact that in many respects, the testimony 
of lfiss Jacobs is at variance with that of apparent.ly disinterested and 
credible witnesses. She may be regarded as having been impeached in im
portant; particulars. It would seem that to shield herself', she swore 
that she met accused in the Prevue Tavern, while the evidence appears to 
be conclusive of the fact that she actually picked him up in the Brass 
Rail Tavern. Her statements that she did not observe the camera and 
that nothing 11as said about pictures unt.il she entered accused I s room 
at the Stevens Hot;el is incredible in view of the testimony of the witnes
ses S1ebach, 0 1Brien and Briggs that the camera and pictures in the nude 
were discussed by her in their presence, both at the Brass Rail and in 
the taxicab. Prior to the trial she swore that she was driven directly 
to the hotel, llhile at the trial she testified that the cab was driven 

· 	north to Miss Siebach 1 s home, arxi then back south to the Stevens Hotel. 
The orderly condition of accused's room and its contents, as described 
b7 the hotel employees, is inconsistent w.lth her tale that she submitted 
to bucal coitus and to the taking .of indecent; pictures only when her re
sistance was ove.rcoxoo by a cruel beating. The terrific struggle de
scribed by' her necessarily would have left the room in disorder and con
fusion. The evidence as a llhole justifies the conclusion that this 
Yanan was a shameless harw, who would ·not hesitate to resort to perjury
to serve her own ends. ilthough her testimony may not be regarded as 

. wort.111" of belief -except in those particulars as to which co?Toboration 
was furnished by other and credible witnesses and by .facts and circum
stances in evi.de~e, we cannot escape the conclusion that abundant. cor
.roborative evidence was presented, su!.ficient not on1y to support the 
findings of guilty, but such as to render any other findings unwarranted. 
Accused's OIJll testimony conclusively establishes that he introduced the. 
.Jacobs woman into ·his hotel room to take obscene pictures,. a purpose lVhich 
'was bot.h immoral. and unlawful, that however unwillingly, but while con
scious of what he was doing, her permitted her to complete the act of 
SodOJ111, and tha;t; 1he made photographs of the woman llhile she was naked and 
while in the act of sodany pef OS • The prints !ran film in his camera 
furnish incontrovertible proo of the sodomy and of the taking of obscene 
photographs. Sodomy was proven, even though there was no proof of emis
sion. Pro~f of penetration by' the mouth, without more, is sufficient arxi 
both parties are equally guilty as principals (MCM 1928, :gar. 149k). 
There is no doubt that the acts af which the accused was found guilty ware 
committed by him. The testimony shows him to be a person of weak char
acter, rather than one who is unable to adhere to the right, who participa 
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in the COllll~ission of the wrongful acts of which he was found guilty when 
he cocld have preverrted them. 

6. At the beginning of the trial, anc before pleading to the 
merits, the acc'J.sed interposed a motion to strike all the charges a.nd 
spacifications (R. 23-25), on t.he ground that the court was without 
jurisdiction to hear and det':lrmine the cause, for the reason that a 
thorough investigation of the charges, as required b.Y Article of ~er 70 
had not been made. The contention that the investigation ,r::i.s not 11thor
ough" was based upon the fact that accD.scd requested that the in
vestigating officer call two witnesses, Esther Jacobs and Second Lieu
tenant Richard F. King, atd that his counsel be permitted to cross
exarr..ine them. Arry question which might otherwise arise out of the fact 
that Lieutenarrt King was net called for cross-examination at the in
vestigation would appear to have been waived in the course of the hear
ing on the motion, since counsel for the accused then stated to the 
court: 

"* * * I wocld like to sa:y that the accused waived cross 
examination of all the witnesses except Esther Jacobs***·" 
(R. 26). 

During the hearing on the motion, both the accused (R. J0-51), and the 
officer designated to investigate the charges under Article of War 70, 
Major Sol A. Hoffman, MAC (R. 54-62) testified in considerable detail 
concerning the manner in which the investigation was conducted. TherEr is 
no substantial conflict in the testimorry of these witnesses. Both ag:r':le 
that accused requested that U.iss Jacobs be called to testify upon such 
examination. Maj or Hoffman in .1ccused I s presence called the military 
police headquarters in Chicago on the telephona (R. 55), and requested 
that arrangements be made for her production before hi.'Il. Two days later 
he was acvised that a~e was under the care of a physician and was not 
available. Major Hoffman went to Chicago 0.11 17 October and again made · 
inquiry concerning her availability. Miss Jacobs ~estified. (R• 68) that. 
sr.e was requested to appear before the investigating officer and that she 
refused to canply with such request b~cause s!'J.e was ill and "feeling , 
bad". From this evidence, the court ns m.rranted in concluding that in 
good faith Major Hoffman attempted to secure Miss Jacobs I appearance for 
cross-examination by accused, upon the investigation and that she refused 
to appear. Article of War 70 provides in pertinent part: 

"* * * At such investigation full opportunity shall be given 
to the ~ccused to cross-examine ·witnesses against him if they 
~ available * * *•" (Underscoring supplied). 
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.Accused 1'.ad no opportunity to cross-examine ~iss Jacobs. Was she avail
able? The mswer to this question would seem to hinge upon whether the 
investigating officer did all that was reasonably within his power to 
secure her presence. Articles of War· 22 and 2J authorize the issuance 
of subpoenas and other process to secure the presence of witnesses be
fore courts-martial. These articles provide for the punishment of those 
who neglect or refuse to appear E'.fter having been legally subpoenaed to 
appear and give testimony at a trial. However, no statutory provision 
appears to have been made for legal process to compel the appearance of 
a 'Witness before an officer designated to make an investigation of 
charges under Article of War 70. When Miss Jacobs was requested. to appear 
and she refusro to come, there was no more that the investigating offi
cer could c.o to secure her presence. There was no suggestion on behalf 
of the accused that llajor Hoffman I s effort was not made in good faith, 
or that the lVitness was deliberately ·withheld. These facts impelled the 
court to overrule the motion to .strike. We think its ruling was proper. 
The vital question was whether the witness was •availablell. The court's 
ruling ne6ess~rily implies its conclusion that she 'Yla.S not available. 
With that conclusion, we feel compelled to agree. The refusal of Miss 
Jacobs to appear did not make invalid the investigation of the charges 
under Article of War 70. A contraey- conclusion would mean that it could 
be fn the power of a recalcitrant witness to prevent a trial by general 
court-martial by refusing to appear upon the investigation. Congress 
could not have :Intended to vest any such pmrer in a "fli.tness, when it 
enacted Article of 'War 70. That article delineates the procedure by 
l'lhich a general court-martial acquires jurisdiction of the person of an 
accused. (CM 229477, 1"14yd, XVII BR 149, 154-156; GM 2J70J2, Nelson, XXIII 
BR 231, 248; cM CBI 19 , Ranson.) Even 1mere there is no attempt to 
oomply with the provisiona of Article of War 70 in respect to authen:tica
tion and verification of the charges and in respect to the investigation, 
the errors are regarded as procedural and not such as affect the juris
diction of the court. Such an error does not impair the validity of the 
findings of guilty snd the sentence, unless it appears that they injur
iously affected the substantial rights of the accused. In the instant 
case it seens to be clear that the provisions of Article of War 70 were 
substantially complied vd.th, and. that no irregularity occurred upon the 
investigation, 'Which may be regarded as having injuriously affected the 
substantial rights of the accused. In this connection, it seems proper 
to point out that ore of the reasons given by the law member for the 
court's decision is subject to qualification. Among other things he 
stated that the q,.1estion of the "availe.bility" of a ldtness was o~e to 
be determined by the investigating officer (R~ 64). It is true that such 
determinaticn is to be made in the first instance by him. His determina
tion is presum:r;tively correct, but it is subject to review by the court 
upon special plea or upon such a motion as was presented here. The fact 
that a partially incoITect reason was given for a correct ruling does . 
not here seem to be of consequence.· · 
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7 • Defense moved to strike Charge III end its Specification (in
troducinc a woman into the accus~c 1s hotel roore for immoral purposes), 
as being multi!}'li.cious. The rule against multiplicity· of charges is 
set forth in paragraph 27 of the L!anual for Courts.Jlartj_al, 1928. It 
states that -.bat is substantially one transaction should not be made 
the basis of an unreasonable multiplication of charges against one 
person. It further states (~CM 1928, P• 17) that "there are ti.mes "When 
sufficient doubt as to the facts or law exists to warrant making one 
transaction the basis for charging two or more offenses". There well ~.ay 
have been such doubt in the minds of the accuser e,nd the convening au
thority for them to feel that Cri.arge III should have been added to the 
Charges Vihen they were drawn. It y;ou1d seem obvious that the nimmoral 
!?UI"POSes11 for which the ac;:cused introduced Esther Jacobs into his hotel 
room was the sodomy and the taking of obscene pictures of -which he was 
fcund guilty in separate Specifications. However, this rule again~t IfI 
multiplicity is neither jurisdictional nor substantive, but procedural, · 
so far as the findings are concerneq. Any one of the three findings o! 
guilty would support the sentence. · This being so, the error, if it was 
error, was cured under Article of ~ar 37 by the action of the reviewing 
authority in approving the f:f.nding of guilty o.f the Charg~s and Speci
fications herein involved. The same may be said of the defense's con
tention that Charge III should have been stricken because it was not such 
a seriow charge as to be included with other charges serious enough to 
warrant the dismissal of an officer. 

8. At too outset·, accused moved to suppress and impound a camera, 
films and other pr.operty taken at the time of his aITest. It was con
tended that these articles were unlawfully seized incidentally to an un
lawful search of accused's hotel room in violation· of his rights under 
the Fourth and Fifth ·Amendments to the Constitution of the United States. 
The motion was denied. Tr.a grounds, upon which it ,ms based later were 
vainly urged in support of objections to the admission of the camera and 
pictures in evidor..ce. It is undisputed that the film from which the 
pictures were printed was :L. the camera when it was taken. It is this 
film and these pictures with which we are mainly concerned. · 

The camera was plainly :in sight, between the ann and body of accused, 
when the house officers and military police entered the room. One o~ the 
hotel employees picked it up, while an enlisted member of the military 
police was present, but before Lieutenant McLaren came and bef'ore ac
cused had been restored to consciousness. Miss Jacobs then was complain
ing that she had been raped, and hence probable cause existed under the 
law for the arrest and detention of accused without a warrant (People v. 
Kissane, 347 In. )85, 179 N. E. 850, 852). 

· As an incident to a lawful arrest, the person arrested may be 

. searched anri property tending to incriminate him may be seized from his
( 
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person (6 c.J.s. 620, u.s. v. David, ·1oi J/'ed. (2d) .,19). It seems to us 
to be immaterial that accused wasnot actually placed under military 
arrest until a £aw minutes after the search, when Lieutenant :McLaren ar
rived. Accused was actually in e. status of .deterrt.ion, which was the 
equivalent of fin arrest within the meaning of the authorities cited in 
6 C.J.S, 6201 at the time the evidence was seized. Moreover, the camera 
was actually taken from accused by a house detective of the hotel,. anc. 
not by a mil:it ary policeman. There is no evidence o:f an;y arrangement 
that the hotel employer should make the search and seizure to circumvent 
accused •s constitutional rights. It has been held that evidence eeized 
illegally by· state o!ticers and ·turned over to i'ederal agents is ad- . 
missible on a trial in a federal coo.rt (U.S. v. Blanco, 27 Fed, (2d) 37S), 
The mere presence o:f a federal of!icer whenan illegal searc_n and seizure 
is made by one· not connected with the federal government does not render 
evidence, so· obtained, subject to exclusion upon motion to suppress 
(Malacruis v, u. s., 299 Fed. 2SJ). A defendant may not successfully 
object to the actiirision of evidence obtained bf an unlawful search ot his 
premises by a private person (Chapman v. ~., 206 lcy', 439, Barnett v. · 
Comm., 207 Ky. 160). Evidence turned ·over to the prosecution by a third 
partf is admissible, if' competent, relevant and material, even though it 
waa obtained in aq unlawful manner {State v. Barrett, 254 Pac. 198). 

The court did not err in de¢ng the motion to suppress and in ad.. 
Jllitting the camera and pi.cturee in evidence. Even were it Jll&de .to appear, 
as was not done here, that the evidence had been obtained unlawfully, 
nevertheless no substantial right or the. ,ccused could have be3ll injur
iously at!ected, .in view o:f the fact that pictures did not tend to prove 
acything ltlich was not in' !act established b7 accused's own testimoiv. 

9. Prior to the trial accused made a statement to the oi'!icer who 
investigated the charges under .A.rticle of War 70. Some of the lar..guage 

· wa1. rephrased by the investigating of.f'icer. Prior to giving the state
ment, accused was warned of his rights. Article of War 24 and Article 

. 	of War 70 were read. to him by the investigating o:f.t'icer. The statement 
was recorded on a stenotype by Corporal Inga D. Anderson; WAC. He read 
the typewritten transcript prepared by her; made certain minor changes in 
the language, after which he stated that it was correct. He declined to 
sign the statement, urrt.il it had been discussed with his civilian counsel. 
It was never signed. · 'l'he lack of a signature ,.s immaterial, since a con
fession may be either" oral or written. The vital question presented to 
the court was whether the confession was voluntary, and whether the 
transcript ac~ately recited the substance,of accused's statement. 
Whether the transcript !!,! the statement, of 'the accused. is a question o:f 
probity. ibethe_r it was voluntary is a ques~ion of admissibility. A 
mixed question of law and fact was thereby present.ed. 
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·Assuming this statement to be a confession, and applying the more 
stringent rules in regard to confessions and their admissibility, 
the Manual for Courts-ttartial, 1~28, provides (sec~ l.1.42., P• 116): 

"***No hard and fast rules for detenr.inir1g whether or not 
a confession was voluntary are here prescribed. The matter 
depends largely on the circumstances of each case. * * ~· 

There is nothing to indicate any pranise or reward was held out to the 
accused to make the statement, nor is there any evidence of fraud, 
coercion, pressure or undue influence used in the obtaining of it. We 
find nothing in the attitude of tha investigating officer or the manner 
in which the statement was taken to indicate the contrary. 

If the court believed the testimony of Major Hoffman and Corporal 
Anderson it was warranted in concluding that the transcript was ac- ~ 
curate and correct, and that it was voluntarily and understandingly made. 
It may be noted in passing that the substance of the confession is not 
in conflict with the testimony of the accused as a v:itness on his own 
behalf. 

10. The records of the war Department show that the accused is 
less than 22 years of age. He was borI\ in Elizabeth City, Virginia, is 
a high school graduate and is married. He enlisted in the Regula.r Amy 
13 January 1942 and was discharged 28 April 1943 to accept a com.ission 
as Second Lieutenant, Air Corps, 29 April 1943• He is a qualified Army 
pilot and was a flying instructor for eight months •. 

ll. EvidP..rice was offered of one previous ~onviction for low fly
ing. 171th this exception, there is no evidence that accused I s military 
record had been otherwise than good. At his own request, he was under 
orders to go overseas, at the time of the ccmni.ssion of the offenses of 
'Which he has been foun:i guilty. 

12. Attached to the record of trial is a letter signed by nine of 
the ten members of the court., recommending clemency because of the 
youth., background and inexperience of the accused., because the psychiatric 
examination showed him to be immature in emotional and physical reactions 
arrl to be lacking in judgment, and because he appeared to be easily in
fluenced by older people and to be unable to accept adult responsi
bilities. 'fhese'members of the court state that in their opinion the en::is 
of justice would be best obtained by remitting thl:!- confinement adjudged, 
"leav-i..ng the accused in such status as would then make possible for him 
subsequent enlisted service., 11 and they rec011111lend remission of the c·on
finemant.. 
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13. 'i.'i1 "! cc11rt w:.c.s lec:a2.ly c,)r.stituted anu h:,d j 1.r::-isdiction nf tn.,, 
::e!'Jon and the cifi'ens,~s. ::o errcr~ i"ljuriously affectin,; ti-la sub.::t~n
tial rights of the e.ccused were ccr.r.itted duri:1e the trial. 'I'i1'.:: Boe.rd 
of P.evi~w is of the opinion th.:;.~ the record of trial ls let;al:y .s11f.fi
cient to support thP fin,}iYJ6 s of guilty arid c.:-,e sentence, ar.d to 'Nc:r
rant ccr.firmation of the sentence. Lismissal is authorized t:µ0,1 con
viction of a violatim o.f Articles cf ·1·iar 93 and 96. 

__L_:_·_i______________,Judge Advocate 
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Hq 	ASF1 JAG01 Washington 251 D. C. 

TO: The Secretary or War. 

1. Herewith transmitted for the action of the President are the 

record of trial and the opinion o:t·the Board of Review in the case o:f 

Second Lieutenant Vernon B. Simpson (0-003053), Air Corps. 


2 •. 	 I conci.:r in the opinion of the Board o:f Review that the record 
o:f trial is legally sufficient to support the findings and the sentence 
and to warrant con:firmation of the sentence. The accused was found 
guilty of sodomy, in violatio.1 of the 93rd Article o:f war, and or 

· introducing a woman into his hotel rOOlll for immoral purposes, as well 
as taking obscene pict~es of a nude woman in his hotel room1 in 
violation or the 96th Article or ·war. He has one previous conviction 
for low flying. He was sentenced to dismissal., forfeiture of all pq 
and allowances due or to become due and con:finement at hard labor for 
five years. Nine of the ten members or the court reconmended remission 
or the confinement. I recamnend that the sentence be coofirmed but the 
confinement and forfeitures be remitted, and the sentence as thus 
modi.£ied be carried into execution. • 

J. Consideration has been given to letters from civilian counsel 
on behalf of accused, addressed to' the Commanding GeneraJ. or the Sixth 
Service Command, dated .2J December 1944, .2J December 1944 &'1d 6 January 
1945, respectively, requesting clemency in behalf of the accused. Con
sideration has also been given to a letter frOJIJ. the father of. accused, 
Cap~ Bailey L. Simpson, dated 8 February 1945 and to a Memorandum 
addressed to The Judge Advocate General fran Brigadier General ltlles 
Reber, with inclosure, dated 'i February 1945. These communications are 
attached to the record of triaJ.. 

4. In.closed are a draft of a letter for your signature trans

mitting the record to the President for his action and a form of 

Executive action designed to carry into effect the recommendation 

hereinabove made, should such action meet with approval. 


~ 1\:::::. '~""""'R  -
8 Incls 	 MYRON C. CF.AMER 

1. 	Record of· trial . Major General 
2. 	ntt ltr for sig S/w The Judge Advocate General 
J. 	Form of action 
4. 	Ltr fr civilian counsel, 


dated 23 Dec 1944 

·5. 	Ltr fr civilian counsel, ?. Ltr fr Capt. Simpson, 


dated 23 Dec 1944 dated 8 Feb 1945 

6. 	Ltr fr civilian counsel, .., · 8. Memo fr Brig. Gen. Miles Reber, 

dated 6 Jan 1945 dated 7 Feb 1945, w/incl 
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Ar:n;r S.J1-vic e Fore es 

In the Offie e o! The Judge .actvoca te General (115)
Washir>gton, D. C. 

SPJGQ 

c~ 273922 Z FEB 1945 


UNITED STAT:i;;S 	 ) IlI::'AN'lRY ADVA.i.'l'C E:J 
) REPIAGE!GJT TR.AJJHNG CENTER 

v. 	 ) Camp Gordon, Georgia 
) 

Private G0ILLERMO O. O~TBGA ) Trial by G.C.IJ., convened ·at 
(39575704), Company C, 15th ) Camp Gordon, Georgia, 16 
Training Battalion, 4th ) ,Ja.nuary 1945. Dishonorable 
Training Regiment, Infantry ) discharg~ (suspended) and 
Advanced Replacement '.!.'rain- )· confinement for five ( 5) 
ing Center, Ca.mp Gordon, ) years. Disciplinary Barracks. 
Georgia. ) 

OPINION of the BOA.RD OF P.EVIFlV' 
A.~EWS, FREDERICK and BIERER, Judge Advocatos. 

1. The record of trial in ·the case of the above named soldier, 

helving been exa.lllined in the Office of The Judee Advocate General and 

there found legally insufficient to :::-J.ppo!"t the findiri.;;s and the 

sentence, ha.s been examined by the Boa.rd of Review and the Boarc 

submits +..his., its opinion., to Th'3 Judge Advocate GentJral. 


2. The accused was tried upon the following Charge and Speci

fications 


CHARGE1 Violation of the 61st Article of War. 

Specifications In that Private Guillermo o. Ortega, 

Company C, 15th Training :&.tta.lion, 4th Training 

Regir.l.ent, Infantry Advanced Replace!ll8nt Trai.ning 

Center, Camp Gordon, Georgi~, did, without 

proper leave, absent himself from his orga'liza

tion and station at Camp Gordon, 3corgia, .from 

about 23 November 1%~ to e.bout 7 December 1944. 


He pleaded not 6uilty to, and was fou.~d GsD.lty of, the Specification 
. and the Charge. Evidence was introduced of two previous conviotions 
for absences without leave for brief periods and breach of arrest. 
He was sentenced to be dishonorably discharged the ser"1ice, to forfeit 
all pay and allowances due or to beco;ne due, and to be confined at 
hard labor at such place as the reviewing authority might direct for 
five (5) years. The reviewing authority approved the sentence, sus
pended that portion thereof' adjudging dishonorable discharge., and 
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designated the United States Disciplinary Barracks, Fort Leavenworth, 

Kansas, as the p:L:..ce of ccnfinement. The proceedings were published 

i.n General Court-~rtial Orders No. 14, Headquarters Infantry .\dvance:i 
P.eplacement Training Center, Camp Gordon, Georgia, 22 January 1945. 

3. The evidence foi• the prosecuti_cn consisted of a duly authen
ticated extract copy of the morning report of the specified organiza
tion of the acc11sed, entered 14 December 1944, showing the accused 
fror:i 22 days' furlough to AWOL 23 Nove!llber 1944 (R. 7; Pros. Ex. 1), 

•a 	 d'.lly authentic:1tf'!d copy of thA mo:-ning report of the Military Police 
Detachment, Ninth Service Cannand, Los Angeles, California., showing 
the ·accusoo confined at that station 7 December 1944, reloc:1..-,t;d w.i.th 
guard 19 December 1944 (R. 8; Pros. Ex. 2), a.nd the testimony of the 
company commander of the accused's specil'ied organization. The 
'Witness testified, identifying the person of the accused, and identi 
fying_ him. as a mer.1)er of the military service (R. 6). He testified 
that he had set:11 the accused only once (R. 6), about 24 Decenber 1?44, 
lrhen he 'W<l.::i brought to the station under guard after apprehension 
(R. 8). 'Iha accused -was absent from the company on 23 November 1944 
(R. ?). From that time to his return 24 December, the captain stated., 

, "he had not officially been there, not to my knowledge. I had never 
·seen him" (R. 8). The captain te~tifiedt 

"I know he 1!8.s absent because as Company Commander, it was 
'l!fY duty to keep track o! the absentees and it so happened 
that Ortega had been carried as assigned but not joined as 
he had bean given a furlough from Orlando, Florida and had 
never physically joined the organization. 'lherefore, my 
only knowledge of Ortega. was that morning report entry. I 
might hRvo overlooked his absence except that just prior to 
the date of expiration o:f his furlough., a report came in 
·fran the milit,ary police in California. That report was 
dated the 17th of November 1944. It was a ctelinquenc;r re
port 'Which stated, or rather the delinquency report ca.lled 
my attention to the fact t.i.at Ortega. was a member of my 
conriand whose furlough lBS about to expire." (R. ?) 

4. The accused, daly advised of his rights, elected to rElliain 

silent and introduced no evidence. 


5. Prima facie, the extract COIJY of the morning report of the 

specified organi2',ation of the accused would have been sufficient to 

show his absence without leave from Z3 November 1944. However, the 

testin:.ony of the company commander affima.tively disclosed that the 

accused h.1d nover been with his organization and further established 

only that he "had been carried" as assigned but not joined and was 

on furlough status. Since he had not joined, the fact that he had 

been assigned and given a furloug.'li were matters 'Which, since they 

obvi011sly occurred at another station, patently were not within· the 
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pereonal lmowledge of the witness. If there were orders assigning 
tha accused to the station and organization specified, such orders 
should have bean introduced in evidence· to. establish the duty of 
the accused to be present wiih the specifie:i organization at the speci- · · 
fied time and place. l'he record shows no such orders. Proof that 
the· accused was a member of the military service and was not present 
in a particular company at a particular ·staticn, 1m:ere he-was 
"carried as• assigned but not joined, is insufficient to, sustain 
the findlngs of his absence without leave for want of the establish
ment of any duty to be present there. 

C.:M. 199Z70, Andrews, 3 BR 343, sharply criticized the 

·failure to prove the orders transferring the accuse~ to his new · 

station, but held that the morning report Entered at the new 

station was admissible to establicil prima facie the assigl1!11ent 

of the accused, as well as his absence, since it wa.s the duty of. 

the co:npa.ny commander t~ kno'l'r 'Mlat officers and men were assigned 

to his organization and to know thcir status. On the presumption 

of regularity, it was presumed that ·the soldier was duly transferred 

to and assigned to duty with the organization which showed. hie 

absence on the morning report. However, such presump~ion of accur

acy wa.c there recognized aa existing only mitil the recital should 


' be impeached, and accordinc;ly such pt'esu:nption does not prevail 
where other evidence affirmatively discloses a lack of foundation 
for the entry in question, or casts reasonable· doubt upon it. 

6. For the reaso~ stated, the Board or Review is of the 

opinicn th:lt the record of trial is le~lly insufficient to support 

the !ind:ings a.nd the sentence. 


Judge .\1vocate. 
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SPJGQ - CM 273922 1st Ind 

Bq ASF, .JAGO, Washington 25, D.C.- FEB _ }9.(5
2 


TOa The Secretary of War 


1. Herewith transmitted for ~ur action under Article of War 
50½, as a.mended by the act or 20 August 1937 (50 Stat. 724J 10 u. 
s.c. 1522), is the record or trial in the ease of Private Guillermo 
o. Ortega (39575704), Caupa!l7 C, 15th Training Battalion, 4th 

. Training Regiment, Infantry Advanced Replacement Training Center, 
Camp Gorden, Georgia. · 

2. I concur in the opinion of the Board of Review and !or the 
reasons therein stated recommend that the findings of guilty and· t.he 
sentence be vacated, and that &l.l. rights, privileges and property of 
'Which the accused ra,s been deprived by virtue of the findings and 
sentence so vacated be restored. 

3. Inclose<i is a form of action suitable to carry into effect 
this recommendaticn, should su.ch action meet with )'Our approval. 

2 Incls MIRON C. CRAMER 
l - Record or trial Major General. 
2 - Form of action . The Judge Advocate General 

(Findings of guilty and sentence vacated by order of the 
Under Secretary of War. G.C.M.O. 75, 23 Eeb 1945) 



WAR DEPARTMENT (119)
Army Service Forces 


In the Office of-The Judge Advocate General 

Washington, D. C. 


SPJGH 

014 27392$ 
 3 MAR' 1945 

UNITED STATES CAMP BEA1E ~ 
Te ~ · Trial by G~C.M., convened at 


Private HERBERT W. REID. ) Camp Beale, California, 

(33813129), Company C, ) ll January 1945. To be hanged 

5th Replacement Battalion, ) by the neck until dead. 

Army Service Forces Person ) 

nel Replacement Depot, 


~Camp Beale, California. 

OPINION o:t' the BOA.RD OF REVIEW 
TAPPY, GAMBRELL and .TREVETHlN, Judge Advocates 

1. The Board of Review has examined the record o:t' trial in the 

case o:t' the soldii3r named above and submits this, its opinion, to The 

Judge Advocate General. 


· 2. · The accused was tried upon the following Charge _and Specifi 

cations 


C.H!RQEs Violation o:t' the 92d Article of i'iar 

Speoificationa In that Private Herbert W. Reid, Company- C, 
Fifth Replacement Battalion, Arnzy- Service Forces Person
nel Replacement Depot, Camp Beale., California, did, at 
or near Marysville, California, on or about December 24, 
1944, forcibly and feloniously, against her will, have 
carnal knowledge ot Betty Ann Roper. 

The accused pleaded not guilty to and was found guilty o:t' the Charge 
and. Specification. Evidence or one previous conviction by a special 

-court-martial tor AWOL .from 3 November 1944 to 19 November 1944 tor 
which the accused was sentenced to forfeit i.33 per month :t'or three 
·months was considered by the court. He was sentenced in the instant 
case to be hanged by the neck until dead! The reviewing authority 

approved the sentence and forwarded the record o:t' trial tor action 

under J.rtiole of War J.S. · 
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J. On Saturday night, 2J December 1944, about ll p.m. the 
prosecutrix, Betty Ann Roper, age 15, and her "boy friend", Wilbur · 
Guy Lewis, age 16, were parked outside the former 1 s residence in 
Marysville, California. The accused approached the car and solicited 
a ride to Sacramento (R. 10, 28, 29). Lewis indicated that this was 
impossible and during the course of the discussion the accused asked_ 
the prosecutrix to get him a girl (R. 10, JO). Finally, they agreed 
to take him to the bus station in Marysville. En route the accused 
changed his mill4 and stated that he wanted to "go out here just over 
the bridge' (R. 10, 29). On reaching the indicated location, it now 
being about ll:JO p.m., they stopped across f'rom "Alabam1s 11 , apparently 
a place where liquor was sold, and the accused invited them to have a . 
drink,· an invitation which they refused. Up to this ·point relations 
between the three were not unpleasant (R. 15, Jl). The accused, how
ever, n01r became more force.f'Ul and demanded that they take him further. 
They acceded to his demands, drove over a railroad track and stopped 
again. On his direct testimony Lewis stated that the accused at this 
point threatened him with an automobile crank and then gave him 50. cents 
and ordered him to drive on to the camp (R. 29, 88). After driving 
another 200 or JOO feet accused directed Lewis to stop and, by threaten
ing him with tJ:e crank and stating that he had a knife in his pocket, 
forced.Lewia from the car (R. 10, 29, S9). Outside the car the accused 
asked Lewis if' he had ever made 11a pass• at Miss Roper (R• .'.32). The 
latter, however,'. stated that this conversation took place before they
alighted and in her prese,uce (R. 10) •. He asked Lewis if he knew any 
girls in town and "what LthiJ chances ¢ght be with Miss Roper." 
Lewis stated •there wasn't any" whereupon the accused inquired whether 
Lewis had any objections to his "try-ing". Lewis then changed the sub
ject withoutindicating·that he had any objections (R. J2). The accused 
forced Miss Roper to get out of the car -- after she, in the meantime, 
had tried to lock the door -- and the two were compelled to go with him 
into an adjoining orchard (R. 10, 2.3, 29, J4). They walked .three abreast, 
Lewis.on the accused's left and Miss Roper on Lewis' left (R. 16, JJ). 

, 	 .ls an inducement for accused to. cease molesting them she suggested with·
out success that they return to town where they would get some liquor 
and girls. After they- bad proceeded some distance into the orchard 
accused ordered Lewis to return to the road and as Lewis protested, 
Miss Roper started to slip away but returned when accused ordered her 
to. Lewis then reluctantly returned to the road (R. 11, 17, 18). The 
accused then asked the prosecutrix "what the chances were" and she replied 
that she "didn't believe in those things." He asked her what she thought 
of colored ~oldiers and she replied, "they are okay as far as I know", or 
words to that effect (R. 48). He pinned her againet a tree and tried to 
kiss her. She screamed and bit his finger. He threatened to hit her 
with the crank and said, "I1' you scream again I will kill you.• She 
managed to break away by bending his fingers but he caught her after 
she had run only a rew feet and pushed her to the gr9und. During the 
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struggle she lost a corsage she was wearing in her hair (R. V, 45). · 
She kicked him in the face and tried to run again. He hit.her on the 
bead with his fist. When she still tried to run he hit her on the 
head with the_ crank and she became· unconscio.us (R. ll, 18, 19). When 
she regained consciousness he was just f'inishing "raping" her; her · 
underclothes were "pulled over", and he .had his "private parts" in 
hers. · 

Af'ter completion of the act accused accompanied Miss Roper 
back to the road and "pushed a one dollar bill" into her hand telling 
her to obtain a bus back to town. She reluctantly accepted the money 
because she was without :funds (R. 12). Just as they reached the high
way an automobile.approached and the accused pulled her across the 
road and down into a ditch and .held her there until it passed~ She 
made no attempt to attract the attention of its occupants by screaming 
while she was being dragged across-the road as they were not close 
enough to the approaching automobile. HOV1ever, neither did she do so 
when the automobile passed while she was being held in the ditch. He 
then dragged her into another orchard, pushed her down on the ground, 
held her hAnds down by her side and again had intercourse with her. 
This time she was "so weak and wo.rn out" that she was unable to offer 
much resistance although she managed to scratch him. She did not scream 
but did attempt to escape from him (R. 13, 14, 20, 21, 22, 50). Ai'ter 
this episode the prosecutrix saw a house with the lights on about the 
distance- of "a good block" away and started toward it. The accused 
followed her and asked whether he might see her again. For fear of 
provoking him and to insure that he would let her go without further 
molestation she said that he could and designated a meeting place 
(R~ l3, 21, 2.3). She asked accused for a cigarette, being accustomed 
to smoke occasionally' when nervous, but did not smoke the one he gave 
her {R. 20-21). They separated, she going to the house. She found no 
one there but she entered and attempted to telephone a taxicab driver 
who was a friend or hers. She did not contact him so she left her 
number and about one half hour later he called back. ,'To ascertain her 
whereabouts so she could direct him to her location she left the house 
and proceeded toward the road• although frightened and reluctant to do 
so, and was found by a corporal and a lieutenant who had been searching 
for her (R. 13, 22, 2.3, 37). · 

-rn the meantime, Lewis had remained in the orchard after the ' 
prosecutrix and the accused were lost from his sight. When he heard 
her scream he ran to a parked automobile occupied by two soldiers and 
two women. He tqJ.d them what had happened and the wonen. started for 
11.arysville in the automobile to notify the Military Police while the 
two soldiers and Lewis searched the orchard in vain for Miss Roper. 
They called £er her but she did not bear them nor were they able to 
find her. It was then about 11140 or ll:45 (R. 29, 35, 50, 91). · 

At about 12130 a.m. the Military 
-, 

Police at Marysville were 
· notified of' the incident by an unidentified woman. As a result of 

' 
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this in.formation Corporal Barnie J. Shaw and First Lieutenant Arnold 
B. Pratt, Corps of Military Police, went to the scene. .liter search
ing both sides of the road without success they-saw Miss Roper coming 
f'rom a nearby house. The lieutenant asked her •it she was the girl• 
and she replied she was. -She collapsed and was carried into the car. 
At this time, according to the lieutenant's testimoey, she became so 
hysterical that the lieutenant had to hold. her down in the seat. He 
.further testified that her clothing was not greatly disturbed and her 
coat, which was light ·colored, was not dirty but was damp and "rumpled." 
She bad a "knot on her forehead which prot:nided about an inch or an inch 
and a quarter• but it was not bleeding. Her Ja•.was a little red~ On 
the way to the first aid station at JJarysville in response to a question, 
she stated that she had been raped (R. 36~44, 73~76). . : 

. The accused, ·arter leaving Miss Roper, was given a ride to 
Camp Beale by a lieutenant who picked hj,D. up· on the road. At the camp 
gate the accused was removed from the car by a lieutenant attached to 
the Military Police. When the driver asked the reason.for this he was 
told by the lieutenant that it was •a case or rape. 11 The. accused N• 
peated the word "rape•. and when he got out ot the car said, "Here I 
goes.• The knees ot accused I s trousers and the sleeve.a ot his coat 
were very wet and muddy as were his shoes. 1 little piece _or skin bad 
been torn from one ot his fingers which was wrapped in a handkerchief 
and he had several scratches under· one or his eyes. He ~d been drink
ing (R. 51, 52,- 58, 59, 60, 61). The accused was then taken upstairs 
where in a line-up or three colored soldiers the prosecutrix identified 
him as her assailant (R. 26, 30, 62). 

Evidence ot the prosecutr1x1 ph1'sical ·condition and or the' 
condition or her clothing was f'urnished by the prosecutrix and by- a. 
medical . otticer who examined her about· three hours after the alleged 
assault. She testified that her blouse was torn, her coat ~d a few 
spots of dirt on it and that there was blood on her panties which she 
supposed was caused by .the "attack.• She admitted that she began 
menstruating on 25-December but·denied that there was any sign or it 
on the 24th (R. 45-50). 

The medical otticer testified that she bad a lwnp on her 

left forehead about one quarter inch- high and some swelling on the 

left side other race and her left upper lip. There was no odor ot 

alcohol on·her breath•. Her hymen was slightly.swollen, .lacerated, 

ruptured, and slightly ecceymotio. There was blood in the vagina. 

A test to determine the extent of the inJUI'Y' thereto revealed that · 

•an attempt to dilate her vagina orifice to the extent or two fingers 
spread caused her quite a little distress" although "one finger was 
admitted fairly easy.• Such swelling and soreness or the vagina after 
intercourse is not uncommon in cases where the, woman is a virgin or 
bas not had much sexual experience. There is no wa1 to differentiate 
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between blood that is the result of menstruation and blood that is 
the result of a ruptured blood vessel. A shock can cause an abnormal 
menstrual period. The lump on her head was consistent with a blow 
that would render her unconscious for a maximum of two minutes but it 
was like a swelling that would be raised when the head was bumped up 
against a wall or any flat object (R. 64-68). The prosecutrix was 

·not "terribly upset" but she did become 11a little upset" when he began 
his examination (R. 69). Microscopic and chemical analysis confirmed 
the presence of blood on the panties and revealed that there were living 
spermatozoa in her vagina (R. 69). . · 

Later Sunday morning the prosecutrix., accompanied by civilian 
and military authorities., visited the locale of the alleged assaults. 
An automobile crank was found in the orchard about 285 yards from the 
road. In the words of the prosecutrix 11 It was quite a·ways" * * * "ap
proximately about half a block east" or the place where the accused first 
had intercourse with her (R. 25., 39). No attempt was made to obtain finger
prints from it because it was wet with dew (R. 41). This cra·nk ·was 
identified by Lewis as the one that· the accused had taken from his car (R. 35). 
Seventy-five yards distant from the crank they found a stocking cap muddy 
and wet with dew (R. 41, 42). No blood was found on it., and no tests were 
made to determine the presence or any other substance on it (R. 42). · The 
prosecutrix denied that accused had given her the cap to.clean herself' 
(R. 20, 86., 87). · On the following Friday another trip was made to the 

orchard and on this occasion they found a corsage about 20 feet from where 

the crank was discovered and in a direction opposite to the place where 

they had previously located the cap (R. 42)~ The prosecution identified 

this corsage as the ·one that had fallen from her hair during the scuffle 

with the accused- (R•.45). · · 


4. The accused., after his right to testify., to remain silent, 
or to make an unsworn statement was explained to him; elected to be 
sworn and testify. On the night of 23 December 1944 he was drinking 
in a- restaurant when an altercation developed and the Military Police 
assumed custody' of' him., took him to the bus station and relieved him 
of' his pass. They directed him to board a bus and return to camp but 
instead he went back to town to look·for some of his companions. Unable 
to find them and afraid to return to the bus station he approached the 
Lewis automobile and solicited a ride to camp. Lewis agreed to take him 
part way. At first the7 stoppe~ near a restaurant but·the accused, still 
worried about the Military Police, persuaded him to drive on a little 
further. They drove on and when they stopped this time the accused gave 
Lewis 50 cents for the ride. He then asked Lewis if he knew where there 
were any girls and the prosecutrix indicated that she could find some. 
This was the first time he had mentioned that subject. The accused then 
stated that he would like to speak to Lewis outside the car. They 
alighted and he asked Lewis whether he could talk to the prosecutrix• 

.Lewis stated that he could. He spoke to her and she got out or the car, 
Lewis getting back in. Asked what she thought of colored soldiers the 
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prosecutrix replied that they were 11all right." After denying 
previous sexual experience she finally admitted, when pressed by him, 
that she had "been with 'ti!vo soldiers." The accused then inquired 
about her having sex'Ual intercourse with him. She referred to the 
presence of Lewis and the accused dismissed him with the remark "He 
act like he is nowbere. 11 The accused and Miss Roper then started 
across the field. He never at any time had a crank in his hand nor 
saw one that nicht but Lewis followed them with something in bis hand, 
,~lthough accused did not know what it was. iie told Lewis to go back 
and Lewis did. The accused's testimony continued: 

11we walks on out there and walks to a tree. So we 
started talking and I played with her awhile and asked 
could I be with her and she said: 'I cuess so. 1 I 
tried to do it standing up and I couldn't do it so I 
take my blouse off and hat and I laid my blouse down. 
Then when I was doing it I had her legs up and she told 
me to put her legs down it hurt back there. So I got 
finished and she didn't have anything to wipe with so 
I have a stocking cap I give her. 11 

Going back toward the car he assured her she would not.have 
a baby, when she seemed worried about it. In answer to his query about 
11 Roy11 (referring to Lewis) she stated that he would not tell anyone. On 
reaching the road they could not find Lewis' automobile so he gave her·. 
some money for taxicab fare. They cro~sed the road and she tripped on 
the bank but so far as he knew she did not bruise herself at that time 
although she had bumped against a limb "in a way when we were like back 
against the tree." They smoked a cigarette and made a date for the fol~ 
lowing evening. i1ith her permission he again had intercourse with her, 
using his blouse and hat for her to lay on. Thereafter he left her, it 
now being some 35 minutes since they first left Lewis' automobile, and 
accused started walking along the road en route to camp. He was chased 
by a couple of dogs and fell while running away from them. A lieutenant 
gave him a ride back to camp and when they reached the camp gate he was 
ordered out of the car by a military policeman. When he asked the 
reason for that and was told that it was "a case of rape 11 he said, "Oh, 
here I go again." In making that remark he had reference to the fact 
that previously that evening he had been in the custody or the Military 
Police. He must have scratched his nose while walking through the 
orchard because Miss Roper had not done it. His hand had been hurt 
during the argument in the barroom earlier that evening (R. 77-Si). 

One of the Llilitary Police "made some.like he would punch me 
up. 11 He was taken into a room with two other soldiers ·nand the girl 
was laying on the bed" and she asked him to repeat his name. Vlhen 
questioned, ·he denied that he had raped anybody. Th~y said they would 
like to shoot him, so after that he said nothing (R. 79). 
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· On cross-examination the accused testified that he had no 
dif'i'iculty in "getting /.hii/ thing in" on either occasion and that he 
never noticed any bleeding. He stated that the prosecutrix had refused 
to remove be~ panties entirely but she had removed them from one leg. 

5. In rebuttal the prosecution offered evidence as to the condition 
of the accused's blouse. It was testified that it was taken from him 
early in the morning of 24 December and at that time it was wet and there 
was mud on it. The mud was "on the sleeves and elbows" but there was 
"none right on the back" (R. 84) •· 

The prosecutrix resumed the stand and denied that the accused 
had removed his blouse and put it on the ground for her to lay on and that 
she had used accused's stocking cap as claimed by him (R. 85-88). 

6. Paragraph 148!2, Manual for Courts-Martial, 1928, defines rape 
as the "unlawful carnal knowledge of a worian by force and without her 
consent." The accused admits sexual intercourse with the prosecutrix 
on two occasions on the night and morning in question but contends that 
she consented thereto. As to consent, the same paragraph of the Lianual 
for Courts-Martial contains the fpllowing admonition in the light of· 
which the evidence on this point must be viewed: 

"Mere verbal protestations and a pretense of resistance 
are not sufficient to show want of consent, and where a woman 
fails to take such measures to frustrate the execution of a 
man's design as she is able to, and are called for by the 
circumstances, the inference may be drawn that she did in 
fact consent." 

The testimony of the prosecutrix shows that the accused forced 
himself on her and her youthful companion, Lewis, and finally persuaded 
them to drive him part of the way to Camp Beale. After they had twice 
tried to rid themselves of him, the accused by threaterting them with an 
automobile crank forced them to stop the car and compelled the prosecutr.i.x 
to accompany him into an adjoining orchard. Uhen she resisted his ad
vances by biting him and screaming, he threatened to kill her and finally 
overcame her opposition by rendering her unconscious with a blow from an 
automobile crank. He then had sexual intercourse with her. He followed 
her after he had finished and again had sexual- intercourse with her, over
coming her weakened resistance by holding her arms down by her sides. 

Lewis' testimony corroborates that of the prosecutrix on all 
events occurring :iinmediately prior to the actual acts of intercourse. 
The lieutenant who found her described her collapse and subsequent 
hysteria when ehe realized she was safe. A medical examination revealed 
that her face was swollen and that she had a lump on her forehead, The 
accused's attempt to explain the condition of the prosecutrix1 face and 
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forehead as the result of her striking the branch of a tree was un
convincing particularly in the light of his-admission that she did 
not at the time indicate that she was injured. The examination 
further revealed a soreness, swelling and laceration of her hymen 
and vagina which tended to show that penetration was forced and ad
ditional corroboration of this faet is found by the presence of blood 
on her panties. The crank the accused wielded.was found in the orchard 
near the place where the corsage she lost during the struggle was dis
covered. Its presence there is much more rationally explained by the 
prosecution's theory that the accused discarded it after he subdued 
Miss Roper than by adopting the accused's contention that.Lewis car
ried it into the orchard and left it there. There was evidence that 
the accused had several scratches on his face and an abrasion on his 
finger. He did not account for the former and.the court was at liberty 
to disbelieve his uncorroborated explanation that the latter had been 
self-inflicted during a barroom altercation earlier in the evening, in 
view of the fact that his use of a handkerchief as a bandage indicated 
that it was of more recent origin. · · 

The accused admitted that he forced himself on this couple 

without any solicitation from either of them. He conceded that he 


· in~roduced the subject of girls and that he made the first overtures 
to :Miss Roper. He made no claim that prior to his suggestion she gave 
him any reason to believe that she would be willing to have sexual 
intercourse with him. According to his story, all that was necessary 
for him to achieve his purpose was to secure Lewis' permission and engage 
in a few moments' conversation with the prosecutrix. In the absenc~ of 
any.corroborating evidence the court was fully justified in disbelieving 
that he accomplished his purpose in the manne~ which he related and that 
Lawis exhibited the docility and the prosecutrix the shamelessness-that 
he attributed to.them. 

Moreover, the accused's story that on both occasions he spread 
his blouse on the ground to protect her against the mud and dampness was 
belied by the presence of mud on the sleeves, particularly around the 
elbows which indicated that the blouse had been worn by him at the time 
when he had intercourse with the prosecutrix. 

In view of the foregoing evidence the record amply warrants a 
finding that the youthi'ul prosecutrix on neither occasion consented to 
the accused's having.sexual intercours~ with her but that she resisted 
to the utmost of her ability until rendered unconscious or until 
completely exhausted. In reaching this conclusion.we have fully con
sidered the conduct of the prosecutrix both prior to and after the acts 
ot intercol:U'se and find in it no ·substantial basis for discrediting her 
testimony. 

( 

7.-" The accused is 21 years of age and was inducted on 6 July 1944. 

8 
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8. The court was legally constituted and had jurisdiction ot 
the person and the subject matter. Ho errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
In the opinion of the-Board of Review the record of trial is legally 
sufficient to support the findings or guilty and the sentence and to 
warrant confirmation of the sentence. A sentence of death or imprison
ment for life is mandatory upon a conviction of rape, in violation ot 
Article of War 92. · 

~ ...1/.~, Judge Advocate 

,t,)J,,/L, lea: /t t~ Judge Advocate 

~ , Judge Advocate 

9 




(128) 

SfJGii-CK 713929 	 1st Ind 

Hq A;:;F, JAGu, ·a ashington 25, D. C. MAA 24 1945 
TO: The Secretary C)f '.!ar 

1. Here~ith transmitted for the action of the President are 

the record of trial and the·opinion of the Board of Review in the 

case of .Private Herbert \;. P,eid (3381.3129), Coopany C, 5th Replace

ment Battalion, Arr.i.y Service forces Personnel Replacement Depot, 

Ca~p Beale, California • 


. 2. I concur in the opinion of the Board of Review ~hat the 

record of trial is legally sufficient to support.the fir.dings of 

guilty and the sentence and to warrant confirmation of the sentence. 

There appear to be no mitigating or extenuatinc circumstances. I 

recomnend that the ~~µtence be confirmed and carried into execution• 


. ·......_ 

3. Consideration has been given to (a) the inclosed letters 
dated 1.3 January, 18 January and 15 February 1945, from l1Irs. Gertrude 
r"ceid, wife of the accused, addressed to the President, (b) the inclosed 
telegram dated 19 January 1945, from I11iss Carolyn D. J·doore, Bxecutive 

·secretary 	of the Philadelphia Branch, National Association for the Ad
vancement of Colored People, addressed to the President and (c) the 
inclosed letter and telegram, both dated 19 January 1945, from P.ii-ss 
Aloore to_ Colonel R. E. Kunkel, of this office. By letter dated 
21 1',ebruary 1945 this office advised Miss .Moore, in response to her 
request for a hearing, that the Board of H~view would be pleased to 
grant a hearing on either 26 February 1945 or 27 February 1945. Ho 
further word has been received from Miss Moore and no representative 
of the National Association for the Advancement of Colored People has 
appeared at this office for a hearing. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action and a form of 
~xecutive action designed to carry into eff~ct the recommendation here
inabove made, should such action meet with approval. 

~ ~ ~o • " -~ 

8 Incls 	 LIYR.ON C. CRAJ."£R 
1. Record of trial Major General 
2. Ltr fr Mrs Reid, 13 Jan 45 The Judge Advocate Gene·ral ..
.3. Ltr fr IIJI"s Reid, 18 Jan 45 
4. Ltr fr llirs Reid, 15 Feb 45 · 
5. Telegrams fr NAACP~ 

19 Jan 45- (2) 

. 6. Ltr fr NAACP, 19 Jan 45 

7. Dft ltr for sig S/W 
8. Form of action 10 

(Sentence confirme~. G.C.M.O. 362, 23 Jul 19/45) 



'WAR DEPARI'I.IENr 

Army Service Forces 


In the Office of The Judge Advoce.te General 

(129)Washington, n.C. 

SPJGN-CM 274ll9 · 6 MAR 1945. 

UNITED STATES ) · FOURTH SERVICE CCWWID 
) ARMY SER.VICE FORCES 

v. ) 
) Trial by G.c.v.., convened at 

Private WILLI SCHMIDT 
(32061484), Comparv c, 

) 
) 

Camp Forrest, Tullahoma, 
Tennessee, 8 January 1945. 

1800th Engineer General ) Dishonorable discharge and 
Service Battalion. ) confinement for ten (10) 

~ years. 
racks. 

Disciplinary Bar

HOLDING by the BOARD OF REVIEW 
LIPSCOMB, 01CONNOR and MOO.GAN, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specifica
tions a 

CHA.RGE: Violation of the 96th Article of War. 

Specification 1: In that Private Willi Schmidt, Com~· c, 1800th 
Engineer Service Battalion, did, at Thayer General Hospital, 
Nashville, Tennessee, on or about 7 November 1944, wrongfully 
and unlawfully make and utter the following disloyal state
ment against the United States of America., to wit, "I will be 
glad -when I can go back to Germany. The peopJ. e here, in 
America, are 100 years behind the· times. . If you think this 
war is rough wait until the next one. I will be right at 
home when I can go back to Hamburg, Germany", or words to 
this effect. 

Specification 21 In that Prj_vate Willi Schmidt, Company c, 1800th 
~ineer General Service Battalion., did., at Thayer General 
Hospital, Nashville., Tennesse~,· on or about 2S October 1944, 
wrongfully and unlawfully make and utter the following dis
loyal sta\ement against the United States of America., to wit, 
"My mother lives in Hamburg, Germanr, where she 011I1s some 
apartmerr. houses that have been bombed. I have a broth~ in 
the German Air Force that has been recently killed, and three 
other brothers ·1n the German Army-. Hi~ler is the most 

http:Advoce.te
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wonC:P.rf ~.J. person in the work • I ar! goir,z back to 
Germc:.ny after the war 11 , or vi,:,rcis to -c.hif; effect. 

Snecification 3: In t:12.t Privete iii.Di Sch.T?d.C".t, Cor.pan_v C, 
· 	 1800th ,;nr:ineer Gener&l 3ervice ?attn1j on, a.id, at 

T~«yer General li::>Spit'3.1, ~iashville, fe"1""9%ee, on or 
eJ,out 10 i;ovemL;er 19L,4, wron6fuLy and u.,J.nwful]y make 
end l,tter trie follo...·d n;i di:'lloy::11 stcltcment at::ainst the 
United States 0f i.meric;:; ~nd N;ssia, an ally of t:i.e 
l!nited ;:itatP.s o:' 11.,eric.c, to wU: ncf course Eit1er will 
not 'be killAd after the war. After the v.~r the United 
States wiJ.l p2rr:1it Germ..i.ny to rerr:ain stro:ig S'.) as to help 
this cour,try fight the :1ussians. The hap9iest moment in 
my life will be w"hen I c~ri 'e,O back to Hs.r,,;)".;;.rg, Gennany11 , 

er worGs to this effect. 

Specification 4: In that Private ,.-,illi 3chmi,;t, Comµa!ly c, 
1800th ~nc:ineer C.eneral .::iervice '~atta.lfon, did, at the 
home of Dr. c. 0. 3irnr:1'.)r.s, i~ashville, Tennessee, on or 
about 5 November 1944, wron:fully and unlawfully make and 
utter the fellowing dis)oyal state~ent aeai~st the United 
Ste.tes of America, to wit: 11Hitler is a wond,Jrful !'!!:In and 
he has done a lot for Gem.any. :'far brings out th~ best in 
people, s~nce they can accanplish so much durirz the course 
of the war11 ~ c,r words to this effect. 

The accused pleaded not g:iil ty to, ar:cl was found guilty of, the Charc;L~ 
~nc1 the Specificati0ns thereunr!er with the excepticn of the ..,·,0rcs in 
Specification 4 that: 11 ;';ar !::>rinzs out the best in people, since they 
can accomplish S'.) m>1ch during the C:)Urse of war". :i.rter evidence :i.ac: 
been introduced of one prior C:)nviction by stur.:rary co11rt for a.bsence 
·Nithout leave, he was sentec.ced to be dishonorably discharged the 
service, to forfeit all ;iay anc allowances due or tc beccme cue, and to 
be confin~G at h"l.rd labor, at such plc>.ce as the reviewing authorit·; might 
direct, fer a pori0~ of ten ye~rs. The re·v:ie7dng authority approv~d the 
sentence, desigm.ted the t:nitss. ~tates .1.,_;_:;'."iplinarJ :arrr,cks, F::irt 
Leaver.w?rt~, Kansns, as t~~ placP. of confinew.ent, and forH~rded the record 
for 	action under Article of 1:,'ar 50}. 

3• _ T!-ie evidence for t:1~ prosocut.fon shows th&t !.!rs. Veva Greve 
a Gre;' Lady servi1:1.g c>t. th9 Thayer General Hosnital Nashville Tonn":S"'P 
b , 	' . • J • ' -· "~ "'·,
,a<;. oeen L'1St1~cted nt.0 talk to the patients and dre.w them out as to 

th 11 
ecr home life • On 25 c:::to":Jer 17~4 she appr::iched the accusc:1 Ybo 

apparently was bei:ig tr<'..atecl for injuries sustaineC:. in an accid ·: ... ' ',, d 
:nga.;ed him fa ccnvnsation (R. 10, 15, 18). His remarks ,vere =~~,,;~
ized by her as fellows: 	 ~ ,ca. 
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11He told me he had one brother killed and three other 
brothers in the German service; that his mother had an 
apartment house in Hamburg., Ge:nnany, which had been bombed; 
that he thought the United States was about 100 years be
hind Germany and that Germany was a very- wonderful place. 

* * * * * 
•/J!Jhen he said Germany was so far ahead of the United 

States,he said the good German people think Hitler is 
wonderful, and that he probably would go back to Germany 
after the war" (R. 10, 12). 

A fe,v days later on 5 November 1944 he was a guest at the home of 
Dr. c. s. Si.'lllllons in Nashville (R. 7, 9). While speaking to a Mrs •. 
Edith L• s. Cox, the accused stated that "he had come to this country 
in 1929" from Hamburg, Germany; that·his native land was "a veey 
bea.utiful place;" and that "he had four brothers in .the Gennan Army, 
two of whom had been killed.• At this point she expressed the opinion 
that "it was a pity that his country had fallen· into the hands .or a 
mad man.n In reply the accused asserted that Hitler "was a wonderful 
man and that he had done a lot of [siiJ Germany• (R._ 8). . 

The accused was still undergoing treatment at the Thayer General 
Hospital between 7 and 10 November 1944 and frequentl:y indu]g ed in 
."bull sessions• -with other patients (R. ·12, 14-16, 18). In the course 
of several conversations with Corporal Allen w. Craver occurring on 7, 
8, and 9 November 1944. he stated that "he would be glad to go back to 
Germany, because the people in this country were _100 years behind the 
times"; that "when· he. went overseas, he would b·e right at home in 
Ham.burg, Genn~r"; and that "if we thought this war was rough, just wait 
until the next one" (R. 16, 18). 

sergeant Hascal H. Hooper, another patient, talked with the ac
cused at some leri:gth over a period of several days around 10 November 
1944. Their respective comments were described by Sergeant Hooper as 
follows: · 

•I think I had been reading a newspaper, and I asked 
him 'What die! he think we would do with Hitler after the war. 
I 5!1-_?;d I thinlcwe will kill him, and he said tNo, !!! arn•t 
fJ'½)trying to kill Roosevelt' and I said 'We are with the 
victors.' He said he did not think they wouli do anything 
to Hitler; •no, · they are not going to kill him - we are not 
trying to kill Roosevelt.• I said they might attempt it or 
something to that effect. Then he said he did not think 
they would do anything to Hitler (underscoring supplied). 

* * ** * 



(132) 


11it.t one time he told me he had a brother in the German 
Air Force who had been killed and another brother in the . 
Gennan Air Force and another brother whe> was a Captain in the 
German Submarine service and that his mother lives in Hamburg 
and that the happiest day of his life watµd be when he re
turned to Hamburg, Germany. 

* * * * 
•r think I asked something about the strength o£ Germany 

after the war and he said Germaey would be stronger, in case 
we !ought Russia. 

* * * * 
uAs to -whether Germany would be broken up or would re- . 

main ·stro~ after the war, he made the statement that Germany 
would not be weak after the war, because we would probably 
need Germaey to help fight Russia" (R. 12-16). · 

4. After being apprised of his rights as a witness, the accused 
elected to remain silent. No evidence was adduced on his behalf'. 

s. Specii'ic~tions l, 2, and 4 o£ the Charge allege that the accused 
on or about 7 November, 2S Octoben and 5 November 1944z, respectively, 
did "wrongfully am unlawfully make and utter .[certai!:f disloyal state
ment/iil against the Upited states of America". Specilication 3 alleges 
thatlle on 10 NoVEmber 1944 did •wrongfully and unlawfully make and utter a 
/certaiiJ disloyal statement against the United State$ o£ America and 
tfussia, an ally o£ the United States o£ America." These acts were laid 

...,..... under Article of War 96. 

Although all o£ the statements made by the accused evidenced admira
tion for the German people, preference far his native land, doubt of sane 
o! our war aims,. and distrust and animosity toward our Russian ally, only 
one of them can properly be held to be intrinsically disloyal. The rest 
revealed a patronizing attitude toward this country- and its people but 
they were not traitorous or subversive in character and were not calcuJa.ted 
to incite disaffection in, or subversive action b:,, his listeners. They 
were mere expressions o£ sentiment and opinicm which, while distasteful, 
,rare nevertheless lawful. Thus the assertion that •Hitler will not be 
killed after. the war" was no more than a surmise ccncerning the future 
course of events. Similar predictions have been ma.de by citizens whose 
patriotism and loyalty is beyond question. The statement that this 
country- is 11100 years behind Germany" may be galling to the pride of 
.!maricam but its utterance is well within the proVince of that freedom ot 
speech Ylhich, though abused all too o!ten, is one of the crowning glories 
of cur nation. The unfriendly attempt at prophecy concerning Russia, 
with whom we are at present allied in a common cause, was ot a more serious 

4 
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i..1T1port and, if properly charged and alleged, might :Jossibly have con

stituted an offense; but certainly no disparagement of an ally, no . 

matter how close or valiant, is disloyalty to the United States; nor 

can a soldier in our Anny be disloyal to a foreign country of which he 

is not a citizen. 


The one exception referred to, constituting the gravamen of 
, ;3pecification 4 as modified by the court, is the remark that. Hitler 

"was a wonderful man". Specification 2 alleges the utterance of much 
the same words in an even ~ore aggravated form, to wit, "Hitler is 
the most wonderful person in the world"; but no proof of this com.ent 
was offered. The statement contained in Specification 4 must be con
sidered in: the light ·of the definition of 11wonderful" contained in 
Webster's New International Dictionary. This ascribes to the word the 
import among others, of "admirable, 11 11 excellent, n and "in careless 
use ••• vague ap~roval. 11 Gonsidering the context, these were the 
meaning:iwhich were undoubtedly intended to be conveyed. krs. Cox had 
made a slighting remark concerning Hitler, and the accused obviously 
meant to offer a direct contradiction. In other words, he attempted to 
counter hars~ criticism with praise. This conclusion finds strong sup
port in the other collll!lents for which he has been tried, for though they 
were not proof of disloyalty in themselves, they indicate a frame of 
mind ho stile to this land and unduly friendly toward Garn.any. His 
repetition of the words, "we are not trying to kill Roosevelt" clearly 
reve'ai his true predilections. 

The heads of government of the nations· presently at war with one ano
ther represent not only the supreme political authority but ~so the 
ideologies of their respective peoples. Thus the name of Hitler is 
synonymous in ~his country with all of the malignant doctrines of Nazism 
which the allies have pledged themselves to eradicate. To praise rlitler, 

· therefore, is to praise :t,he evil philosophy and pseudo-religion against 
which we are now struggling at so great a cost. To utter even uvague ap
proval" of him 1s to make a mock.ery of our cause. The offense would be 
opprobrious in the case of a civilian; in a soldier it is absolutely in
tolerable. 

6. The record shows that the accused is about 37 years old; that 
he was inducted on 27 lfebruary 1941 and discharged 12 November 1941; and 
that ha was recalled at Fort Dix, New Jersey., on 22 January 1942 ! or the 
duration of the war plus six months. · 

7. The court was legally constituted. For the reasons stated the 
Board of Review )lolds the record legally insuf.f'icient to support the find
ings of guilty of :;;pecifications l, 2 and 3 of the Charge; legally suffi 
cient to support the findings of g1Jilty of Specification 4 of the Charge 
as modif'ied by the court; and legally sufficient to support the Charge and 
the sentence. 

dge Advocate 
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Sl-'JCN-CM 274119 gt IJ&· 1945 
Hq ASF, JAGO, Washington 25, D. C. 

TO: Commanding General, Fourth Service Command, Army Service Forces, 
Atlanta, Georgia. 

1. In the case of Private Willi Schmidt (32061484), Company C, 
1800th Engineer General Service Battalion, attention is invited to the 
foregoing holding by the Board of Review that the record of trial is · 
legally insufficient to support the findings of guilty of Specifications 
1, 2,.and 3 of the Charge; but is legally sufficient to support the 
findings of guilty of Specification 4 of the Charge as.modified by the 
court; and legally sufficient to support the Charge and the sentence, 
which holding i.s hereby approved. Upon vacation of the findings of 
guilty of Specifications 1, 2, and 3 or·the Charge, you will have 
authority to order the executi9n ~f the sentence. 

2. In view of the disapproval of three of the four Specifications 
upon which the court based its sentence and in view of the fact that tne 
Specification approved does not allege an offense of a sufficiently aggra
v~ted nature to warrant the severe punishment imposed, it is recolllillended 
that the period of confinement be reduced t~ three years and· that the 
United States Disciplinary Barracks, Fort Leavenworth, Kansas, be desig
nated as the place of confinement. 

3. When copies of the published order in this case are forwarded 
to this office, they should be accompanied by the .foregoing holding and 
this indorsement. For convenience of reference and to .facilitate attach-
ing copies of the published order to the record in this case, please place 
the file number of the record.in brackets at the end of the published.
order, as follows: · 

(CM 274119) • 

c:::. - ~q..,, • .... 

l Incl 	 MYRON c. CRAWR 
Record ot trial 	 Major General 

The.Judge Advocate Oeneral 
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VlAR DEPARTMENT 
Anrv Service Forces 

In the Office of The Judge Advocate General .(135) 
. Washington, D.C. 

SPJGK - CY 27417~ 
, 7 f£8 1945 

U N I T E D S T A T E S 	 ) FOURTH AIR FORCE 
) 

v. 	 ) Trial by G.c.1-r., convened at Metro
politan Airport, Van Nuys, California, 

Second Lieutene.nt LEDN F. ~ 8 January 1945.· Dismissal, total for
REID (0-584617), Air Corps. ) feitures, and confinement for one (1) 

) year • 
. 
: 

' 

OPINION of the BOARµ OF REVIEW' 

LYON, .E:El>BURN a.nd MOYSE,'· ::Tudge Advocates. 


\-----·-----------------------
1. The record of' trial in the oau.of' the of'fioer named above ha.a been 

examined by the Board of' Review 8.Ild the. Board submits· this, its opinion, to 
The Judge Advooa.te General. · 

2, The ac.ouaed was tried upon the ~-ollowing Char@;e and Specifications a 

CRA;RG.Ba Violation of' the 96th Anicle of War. 

Speoifioation 11 (Finding disapproved by the reviewing authority.) 
\ ' 

Specification 21 In that Second Lieutenant Leon F. Reid, Provisional 
Squadron "A•, 441st Anrw Air Forces Base Unit, did, at Metro
politan AirpQrt, Van Nuys, California, on or about 2.7 Ootober 
1944, w1 th intent to defraud wrongfully &.Ild · unlawfully make 
a.nd utter to the :Metropolitan Airport Elcchange, a certain 
check, in words and figures aa follows, to wita 

16-19s ._...,..a.~ 16-1ss 
Hamilton Field Bra.noh 

No.------ BANK OF .AlIERICA 
Trust and 

National Association 
Savinga 

Hamilton Field 
•••Vn•I-,•, Calif', 19 

P~ to the 
Order ot ---~----CASH---------------------- $20.00 

'l\venty Dollars a.nd no cent,-------------------- Dollar• 

/a/ Leon F. Reid, 2nd Lt. AC 
o-5S4617 

http:CASH----------------------$20.00
http:CRA;RG.Ba
http:Advooa.te
http:Lieutene.nt
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and by means thereof, did fraudulently obtain $20.00, United 
States Currency, from the Metropolitan Airport Exohang~, he 
the said Second Lieutenant Leon ·F. Reid, then well knowing 
tha.t he did not have and not intending tha.t he should have 
sufficient f'Unda in the Ba.nk of America, Hamil ton Field Branch 
for the payment of said, oheok. 

Notes Specifications 3, 4, 6 and 6 are identical in form with 
Speoifioation 2 except for the dates, amounts, and the peraon 
alleged to have been defrauded, whioh variations are u 
follows a 

Speo. Date Amount Person alleged to ha.ve been defrauded 
l944 

3 27 Oot. ~25.00 :Metropolitan Airport Exchange 
4 31 Oot. t,15.00 · Ontario Army Air Field Officer' a Mesa 
5 3 Nov. $10.00 Citizens National Trust and Savings 

Bank of Riverside, 1-rch Field Bra.nob 
6 10 Nov. ~10.00 H. s. Brown (Speo. 6 alle~es that the 

aoo1,1aed obtained meroha.nd.iae instead of cash.) 

·He pleaded not guilty. to and wu found guilty of the Charge an~ all the 
Speoifioa.tione. No evidence ot' ~ previous oonvictiori wu introduced. 
He waa sentenced to be dismissed the service, to forfeit all pay and all01r
anoea due or to become due, and to be confined at ha.rd la.bor for one year. 
The reviewing authority diaa.pproved the finding of guilty of Specification l 
of the· Charge, a.pproved the aentenoe, and forwarded the record of :trial for 
action under Article of War 48. 

3. The evidence for the prosecution may be summarized u tollovrs 1 
A. bookkeeper employed by the Ballk of .America at its branch located on 
Hamilton Field, California., testified that the accuaed had a oheoking ao- . 
count at that branch of the bank for. a period of six to eight mo:r.tha including 
October a.nd. November 1944. During this period of time the bank; at the end ot 
each month mailed to ita depositors a statement of their deposit aooounta. 
Those mailed to the a.couaed were never returned.. During October anti. November 
there were numerous instances in which checks draJm by the accused were pre
aented for p8¥]11ent to the banlc but the checks were returned beaa:uae of insuf
ficient fund.a. On nine of these occasions his account was charged _with & 

service charge ot' fifty centa. Copies of the monthly ata.tem.ent of the ac
cuaed 's account from 22 September 1944 to 28 November 1944 issued by the 
banlcwere introduced in evidence without objection (R. 7, Pros. Exs. 1, 2, 
3, 4). ' 

The pertinent balances in that account were a.a followa a 

2 
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Date Ba.la.no• 

Qo.t • 19 ~.oo

• 24 2.00 

n_ 27 1.36 

ff 31 24.36 

Nov. 2 4.36 

n 3 4.36 

II 10 4.36 


S,eecifications 2 and 3. 

Without objection there were admitted in evidence (R. 17. Pros. 

Exs. 6 and 7) two of the accused's checks drawn on the Bank of America in 

the sum of ~O and ~25, respectively, payable to cash, which accused had 

cashed for face value on the 24th and 27th of October 1944 at the Metro

politan Airport Exchange at Van Nuys, California. These checks were in 


·due course deposited by that Exchange in its own depository but were re
turned unpaid and marked "Refer to maker. 11 Th~y were redeposited on 18 
November 1944, but were a&ain returned unpaid (R. 12-15,16). The checks are 
still unpaid (R. 16). It was stipulated that the checks (Pros. Exs. 6 and 
7) were signed by the accused (R. 17). · 

On or about 8 November 1944 when the checks had been returned by 

the Bank of America unpaid, Yiarrant Officer M. R. Summers stationed a.t the 

Metropolitan Airport informed the accused of these facts and the a.coused 

told him to redeposit the checks. that he had "got kinda mixed up" in his 

bank account and had since deposited sufficient funds to cover the checks 

(R. 19 ). "ilhen the checks were again returned. unpaid Mr. Summers endeavored 

without suooess to have the accused take ca.re of the matter (R. 19-20). 


Specification 4. 

Without objection (R. 24) there was admitted in evidence (Pros •. 
Ex. 8) a check for ~15.00 dated 31 October 1944 drawn on the Bank of America, 
Hamilton Field, California. payable to ca.sh and signed by the a.ccused (R. 28). 
This check had been ca.shed by the Officers' Club a.t Ontario, California., and 
deposited in its ba.nk account for collection on 4 November 1944. It we.a 
returned unpa.id on 13 November 1944 {R. 21-23). The check was redeemed on 
2 December 1944 (R. 24). 

Specification 5. 

A counter check for ~10 drawn on the Bank of America a.t Hamilton 
Field, California. drawn by the accused was cashed by the March Field Branch 
o1' the Citizens National Trust and Savings Bank. California.. on 3 November 
1944. 'i'he check was forwarded for collection a.nd on or about the 14th or 
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15th of November it was returned unpaid and mark~ "Refer to Maker" which, 

according to the witness, 11 is a polite way of saying not sufficient funds 

although it could be for some other reason". On 2 December following the 

bank received payment of the check from the accused (R. 25-26 ). The check 

was admitted in evidence without objection (Pros. Ex. 9). It was stipulated 

that it was signed by the accused (R. 27). 


Specification 6. 

Mr. H. s. Brown, optometrist, testified that he sold to the accused 

a pair of glasses for $13.00 on 17 October 1944 and received in payment ~3 

in ca.sh as a down payment and later, upon delivery of the glasses, the ac

cused I s check for $10 dated 10 November 1944 payable to cash drawn on the 

Hamilton Field Branch of the Bank: of .America (Pros. Ex. 10). He deposited 

the check but it wa.s returned unpaid for la.ck of funds (R. 27-29 ). The 

check was subsequently redeemed on 2 December 1944 by a money .order given 

to 11;r. Brown by the trial ju!3,ge advocate (R. 30 ). The check was admitted 

in evidence without objection (R. 3Q, Pros. Ex. 10). It was stipulated 

that the check wa.a signed by the accuaed (R. 31). 


4. · The accused, having been advised of hl,s right to testify on his own 
· behalf, to make an unsworn statement, or to remain silent, elected to testify 

(R. 31). Re stated that he was a second lieutenant, Air Corpll". He arrived 

on 16 October 1944 for duty with Squadron "A", 441st Air Force Base Unit, 

Metropolitan Airport, Van Nuys, California, from Hamilton Fieid, California. 

(R. 31-32). In the month of November he received an envelope (Def. Ex. A) 

containing his. bank statement for 23 October to 22 November 1944, a copy of 

which was put in evidence by the prosecution and appears as Prosecution's 

.Exhibit 3. The delivery of the envelope and its contents had been delayed 

in transit. for the lack of postage (R. 32-33). He claimed that he did not 

receive his bank statement for the preceding period shown by Prosecution's 

&hibit 2 (R. 33). 


5. The evidence for the prosecution clearly established beyond any 
doubt and without contradiction by the accused, who elected to testify in 
defense, that the accused did at the places, on the dates, and in the a.mounts 
alleged in the Specifications make and utter the checks described therein 
drawn on the .Hamilton Field Branoh of the Bank of .America and by means thereof 
did obtain, with reference to Specifications 2, 3 4 and 5, cash in exchange 
for each check in the amount of the check, and, with reference to Specifica
tion 6, did obtain merchandise of the value of the amount of the check. It 
was also clearly shown that all of these checks were deposited by the respective 
holders or recipients in their own depositories for collection and all were re
turned unpaid and marked "refer to maker". The checks proved to be worthless 
a.a the bank account of the accused with the bank upon which the checks were 

drawn disclosed that there were not sufficient funds on deposit at any time 

during this period with whioh to pay any of the checks. 
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It was a fair and reasonable inference for the court to draw 
from the foregoing established facts. particularly when there was no ex
planation made or offered-by the accused while testifying on his own be
half to the contrary. that he intended to defraud those to whom he issued 
the checkaJ that he did defraud themJ and that he knew he did not have suf
ficient f'unds in the Bank or America for the payment of the checks am did 
not intend to so have. The findings or guilty of Specifications 2, s. 4, 
5 and 6 were therefore clearly and amply supported by the evidence and should 
not be disturbed. The issuance of a worthless che.ck in exchange for ouh 
or mercha.ndise by one in the military aerTice with th-e intent to defraud 
conatitutes a violation of the. 96th Article of War (CM 249006, 32 B.R. 5J CM 262189• 
CM 270910). . 

There was no direct evidence that ~ of the ohecka involved in the 
oa,e under discussion were actually pruented for payment to the bank upon 
which they were drawn. This fact as to eaoh cheok was however proved.by oir
oumstantial evidence. It was shown that each holder deposited each check in 
his own bank for collectionJ that there were not sufficient .t'u.n:la in the ao
ous ed' s account for the payment of azv or the checka; and that the checka 
were returned unpaid and stamped by for.varding ba.nka. ~n some imta.n.oea the 
checks were redeemed. The checks all appear to be in good fo!'l!l and were 
admittedly signed by the accused. All of these circumstances exclude eveey 
reasonable hypothesis except the one that the checks were presented to the 
Bank of Alllerica and payment was refused_ because of inautficient fund• on 
deposit for the payment of the checks. Moreover, _without identifying these 
specific checks, the bank clerk testified that during this period at least 
nine checks of the accuseaw~re in this manner presented.and dishQnored. 

6. War Department records show the accused to be 27 years or age,· 
married, and the father of one child. He completed eleven grades of aohool
ing. From March 1937 until he enlisted on 8 January 1941 he wu em.ployed 
in Houston, Texu, aild Texarkana., Ark:ansu, as a meter reader, truok driver, 
photographer, •aleaman, and maintenance man at an ·1.rmy Air Field. He ul'Ted 
as an enlilted man, atta.ining the grade of staff sergeant, untU he wu 
oomm188ioned on 8 . January 1944. second lieutenant, AUS, at the J..nrw Air toroea 
Offioer•' Ca.Ddi4at. Sohool at Miami Beaoh,·Florida. · 

7. The oourt was legally oonstituted and had juriediotio:a. onr the 
peraon and the otteuea. No error• injur~oualy ai'feoting the aub,tantial 
right• or the aooua ed were oomm1tted during the trial. In the opinion ot 
the Boa.rd of Review the reoord ot trial i1 legally aufrioient to auppor'b 
the finding• ot guilty of the Charge and the Specifioations approved by 
the reviewing authority, a.nd leg&lly sur.fioient to support the sentence and 
to warrant oontirmation ot the aentenos. Dismiu&l is authorized upon oon.;. 
viotion ot a. violation o.f Article of War 96. 

Judge Advocate. 
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SPJGK - CM 274174 	 1st Ind. 

B:i ASF. JAGO. Washington 25. D. C. fEB 121.94) 
TOa The Secretary or War 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case or 
Second Lieutenant Leon F. Reid {0-684617). Air Corps. 

2. I concur in the opinion of the Board or Review that the record 
of trial is legally sufficient to support the findings of guilty of the 
Charge and the Specifications as approved by the reviewing authority 
and legally sufficient. to support the sentence and to warrant confirma
tion of the sentence. I recommend that \he sentence be. confirmed but 
that the forfeitures be rEmitted and that.the sentence as thus modified 
be carried into execution. and that the United States Disciplinary Barracks. 
Fort Leavenworti:,.. Ir8.nsa.s. be designated a.a the place of conf'inement. 

3. Inclosed are a draft of a letter for your signature. transmitting 
the record to the President for his action. and a form of Executive action 
designed to carry into effect the foregoing recommendation. should suoh 
action meet with approval. 

~ •~--o....---.-•---
3 Inola 	 MYRON C. CRAMER 

1. P.ecord or trial 	 Major General 
2. 	Drfi ltr for sig Sec The Jwge Advocate General . 


of War 

3. Form of Ex action 

{Sentence confirmed but forfeitures remitted. G~C.M.O. 154, 17 Apr 1945) 
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Ar,:y Service Fori:es 
In tne Office cf 'l.'he JuC.~:e Advocate General (141) 

:·:ashinf;tcr., !~. c. 

SPJGN-'.::'.l 274178 
1 2 ijAR 194-S 

U N I T E D S T A T E S ) AJIJ.:Y All FORC.i,:;S EASTI~P.N 
) 'r,t;CHNICAL '.i.T.AINJNG COI.:l'ID'D 

v. ) 
) .Trial by G.c.u., convened 

First Lieutenant ViILLIAM ) at Langley Field, Virginia,
K. BYLE (0-808089), .Air ) 16 January 1945. :Sismissal 
Corps. ) and total forfeitures. 

OPINIO:~ of the BOAF.D CF F.i::VIE'ii' 
LIPSCC;.m, 0 1 CC":NHOR and UORC,Aii, Judge Advocates 

1. The Board of :S.eview ha.s examined the record of trial in the 
case of the officer named above and submits this,· its opinion, to 'l'he 
Judge Advocate General. 

2. The accused was tried upon tne following Charge and Speci

fication: 


CHARGE: Violation of the 94th Article of war. 

Specification: In that :First Lieutenant William K. Byle, 
Section B, 3539th Army Air Forces Base Unit (Technical 
School), Langley Field, Virginia, did, in conjunction 
with Corporal ?ichard J. Loman, Section c, 3539th 
J..:r'rey' Air Forces Ease Unit (Technical School), Langley Field, 
Virginia, at Langley Field, Virginia on or about 10 
December 1944 feloniously take, steal and carry away three 
gallons of gasoline of the value of about sixty c1mts 
(.60¢) the property of the United states of America furn
ished 4nd intended for the military service thereof. 

He pleaded not guilty to, and was found guilty of, both the Charge and 
the Specification anci was sentenced to be dismii,sed the service and 
to forfeit all pay and allowances due or to become due. The reviewing 
authority approved tne sentence anti forwarded the record of trial for 
action 1mder Article of war 48 • 

.3. 'the evidence for the prosecution shows that the accused and 

Private Richard J. Loman T.ere ".friends• (.a. 12). On the night of 9 

December 1944 they were sharing a •booth• with Corporal Howard J • 


. Kniskem at the North Carolina Social Club, •a place to dance and 
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drink beera located in Newport News, Vj_rginia (:t. 11-12, 17-19, 23). 
In the course of their conversation the accused remarked that •he 
wasn't going to co:ne to tovm anymore because he wasn 1t going to have 
any gasoline.• He followed this comment with an inquiry as to whether 
Loman •could get any••• •. Loman, who was assigned as a driver to the 
Special Purpose Pool at La.ngle,z Fiel~ Virginia, replied that he •might 
be able to 6et some from the Lhanga:y line• and suggested that the · 
accused •l~ave his car at the end of Ltb.aY line with@ five gallon 
can in the back• (I~. 12, 20-21). An understanding Vlas reached., and., 
not long ai'ter., the three men returned in the accused's car tci Langley 
Field., Virginia., v,here they were all stationed. According to Laman., 
they were accompanied during the ric:e by a flight officer named 
•Bud Lowrey.• Kniskern., on the other hand., remembered no such 
passenger (H. 11., J.4.., 18., 21). 

Pursuant to the arrangement entered into., the accused on the 
following evening parked his car at the end of the hangar line. Some 
time later Loman., who was on duty., drove an Army oil truck nearby. 
Removing a five gallon can from •behind the seat• of the car., he ;re
entered t.he truck and proceeded to a spot betvreen tha hangars. By 
inserting one end of a hose in the tank of the truck he was able to 
siphon approximately three gallons of gasoline into the can (R. 7., 
13-15; Pros. Ex. l). At this point., hearing •people going by•., he 
b3~ame nerv9us 'lmd •stopped.• Placing the can in the truck., he again 
drove to the end of the hangar line. Bearing the container with him., 
he seated himself behind the wheel of the car and. travelleC: :::;ome dis
tance •down the old Shellbank Road.• He •pulled up to the first build
ing•, stepped out, and •proceeded to put the gas in the gas tank" (R. 
15-16). In the process he spilled a little on the ground. Seeing 
some cars approaching, he deposited the can behind the dri~e~s seat, 
•got in and sat down• (R. 9, 16). 

One of the vehicles passing by was driven by Private Cyrl L. 
Smith., Sr• ., of the military police. Observing a wet spot on the concrete 
ho stopped to investigate. After he had ascertained that the moisture 
was gasoline, and after he had found the five-gallon can in the ac
cused's car, he •carried /J,oma:i/ to the guard house• (R. 9-10, 16
17). The gasoline removed by Loman ~ram the oil truck had a total 
value of approximately sixty cents (R. 24; Pros. Ex. 2). 

4. 'l'he accused, aft.er being apprised of his rights relative to 
testifying or remaining silent., took the stand on his own behalf'. The 
only other witness offered by the defense was Flight Officer Perry E. 
Lowrey. He testified that on the night of 9 December 1944 he was in 
bed at the· post and was not present at the North Carolina Social Club 
(R. Z7 ). 

The accused's own version of the facts in issue differed markedly 
from that of the principal witnesses for the prosecution. He had seen 
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Loman but not Kniskern at the Horth Carolina Social Club and had not 
conveyed either back to the field. The conversation with Loman was 
PB-l:aphrased by the accused as follows: 

"'Hell, I had a date at approximately 8:00 and I picked my 
date up and we went to the Officers I Club in Hilton. We 
remained there until about 11:00. Affar ll:00 I thoueht 
we would take a trip by tha North Carolina Social Club and see 
if a:rry friends were there and see if Flight Officer Lowrey 
was there. 'My date and I ':rant in there and we had the second 
booth at the rear. At that time, Private Loman came over to 
me and said he wanted to talk to me. I went over to a sofa at 
the front of the club and he wanted to know what I was doing 
the following night and I said I thought I would stay in since 
I had to fly early the next morning. He wanted to know about 

· my car., if I was going to use it and I said no~ He said for 
me to leave my car on the line for him and I would as I,wasn •t 
· going to use it myself. . I said., 1ii'hen you get through with 
it bring my car back to the barracks and I will get it the 
following day.' About fifteen or twenty minutes later., my 
date and I left the club and I returned back to the Base after 
that•· (R. 28). . 

The accused had never ask~d that gasoline be obtained for him (R., 
29). Althoug.n, he was not short of that commodity on 9 December 1944., 
he had made application for a supplementary ration two days before 
(B. Jl-32). The parking place at the end of the hangar line was one of 
three 'regularly used by him (R. 28-29., 31). His explanation for the 
presence of.the can was that., •I carry it in all my cars in case I 
run out of gas•.(R. 31). 

5. · 'l'he Specification of the Charge alleges that the accused. 
•did., in conjunction with Corporal Richard J. Loman••• ., on or about 
10 Iecember 1944, feloniously take., steal and carry away three gallons 
of gasoline of the value of about sixty cents ••• the property of the 
United States furnished and intended for the military service thereof.• 
This offense was laid und.er Article of War 94. 

Section 550., Title 18., of the United States Code Annotated., common
ly referred to as section 332 of the Criminal Code, reads as follows: 

. -whoever directly conunits any act constituting an offense 
defined in any law of the United States, or aids, abets, counsels., 
commands., induces., or ~rocurcs its commission., is a principal.• 

This provision has repeatedly been construed as authority for the 
proposition that an accessory before the fact may be charged \'fith the 
commission of an offense in the same manner and in the same words as 
the principal. Thus in Colbe~ v. United States, 10 F (2d) 401 (C.C.A., 
7th., 1926)., the court remarked that: 
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aThe defend.ants were all indicted as principals. There 


wa·s evidence to show that a part only perpetrated the actual 

· robbery, while the others were accessories before the fact. 


Under section 332 of the Criminal Code••• , accessories

before the fact are principals, and it has been held that an 

acce::;sory before the fact may be charged as a principal, and 
the charge will be sustained by proof showing him to be an 

accessory before the fact•••.It is not necessary that one 

who aids and abets the commission of a crime be present when 

the cz·ime is committed••••. 


The holdings were to the same effect in Rooney v. United States, 203 

Fed. 928 (c.c.A., 9th, 1913). Kelly v. United States, 258 Fed. 392 

(C.C.A., 6th, 1919). Collins v. United States, 20 F (2d) 574 (C.C.A., 

8th'l92'7); and O'Brien v. United States, 25 F (~d) 90 (Q.C.A., 7th, 1928). 


Since the theory of the prosecution's case was that the accused 

as an accessory before the fact induced and procured the theft of three 

gallons of gasoline belonging to the United States, the decisions cited 

warranted his being directly charged with the larceny as a principal. 

'l'he only·question, therefore, is whetfler the proof. sustains the findings 

of guilty. The testimony presented by the prosecution is clearly and 

u:riequivocably to the effect that the accused induced and procured Loman 


·to steal government gasoline. The testimony adduced by the defense just 
as clearly and just as unequivocab~ indicates that the accused and 
Lcr..an had ne\ter even discussed the subject and that the car had been 
loaned to Lom~ for his convenience and f9r a perfectly innocent purpose. 

-This ·being the state of the 'evidence, the major issue presented 
· by the record is the credibility of the witnesses. Since they were· 
before the court, its determination, thouch not conclusive in a case 
reviewable under Article of ·dar 48, is entitled to great weighta Dig. 
Op.·JAG, 1912-1940, sec. 395 (56). Having observed all the witnesses, 

. the court chose to believe those for the prosecution and to disregard 
the testimony of the accused. Althou[h the proof offered by the prosecu
tion contained discrepant statements concerning the presence of Flight 
Officer Lowrey, the inconsistency was not vital to the true issue. There 
is nothing in the record to indicate that the court erred in according 
credence to Loman and Kniskern and not to the accused. The Speci.tication 
has been established beyond a reasonable doubt. 

6. The accused; who is divorced, is about 28 years old. After 
attending the University of Florida and the University cf nlinois for 
a total ·o.r three and one-half years, he was successively employed as 
a hotel doorman in Chicago, Illinois, as a night auditor for a hotel 
in Ft.· i,iyers, Florida., and finally as a bank teller in Ft. Myers, Florida. 
He had enlisted ::iervice from 28 October 1942 to 29 August 1943, was 

· commissioned a second 	lieutenant on 30 August 1943, .,and was promoted 
to first lieutenant on 22 July 1944. For exceptionally meritorious 
service overseas as a pilot he was awarded the Air Medal with three 
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Qakleaf_Clusters, the Bl'onze Star, and the Distingtdshed Flying Cross. 
P.e has 0.'1 one occasion accepted punishment under Article of War 104 for 
being late at a briefing. .' · 

7. The court was legally constituted. :'No errors injuriously affect
ing fae substantial rig~ts of the accus£d ,rere committed during the 
trial. In the opinion of the Board of Review the record of trial is 
le6ally sufficient to support the findings and the sentence and to 
warrant confirmation thereof. Lis;nissal.is authorized upon conviction 
of a violation of Article of 1:iar 94. 

~ C~eAdvocate. 

~ , Judge Advocate. 

~..~~•.Judge Advocate. 
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SPJGi~-CE 274178 1st Ind 

D. ~! MAR 1945Hq ASF, JAGO, -,fashington 25, 

TO: The Secretary of ,iar. 

1. liere;viti1 trans:11:i.ttec. fo:.- th · action oi' the President are the 
record of trial and the opinion of the Board of n.eview in the case of 
First Lieutenant 1'ii11iar.1 K • .r,yle ( J-808089), Air Corps. 

2. J. concur in the opinion of the Eoard of Review that the record 
of tric.l is legally sufficient to eupport the findings and sentence and 
to warrant cor.iirr.1' tion t,hcreof'. !.1ecause of the brilliant war record of 
the accused P-nd t:10 ;etty a'!iount involved, I recornmenc that the sentence ' 
be confirmec but that the disciE:s:=.) be cor,rnuted. to a reprimand, that the 
total forfeiturAs irnpossc:: he recluceu to a forfeiture of pA.y of i}l00 and 
that the sentence as thus 1r.oci.il'ied be ordered executed. 

3. Inc lose_. 5r•3 a e,;rait of a letter for your signature, transmit
ting the record to the :r. resiJer,t for hif action, R:1c. a fol"!r of ixecutive 
action desigper:l to carry into effect the forecoing reconi=rce:1d£-tion, should 
such action meet with a0proval. 

' '< 
. .). ......... , ...... --~-..... 


}.:YRC:: C. CP..:~.:.iit 
l,iaj or General 

3 incls 'l'he Jue.be Advocate G':lneral 
1 • ileC of trial 
2. Drft ltr for 3ig 

3. 
3/li 

:?arm o:f.' Actlon 

(Sentence confirrr£d bi~t dismissal com.~~ted to repril"land and t~tal 
forfeitures reduce1 to forfeiture of ~100, by order of the 
Under Secretary of '~ar. G.C.:".O. 180, 9 Jun 19/45) 
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,;."'-', DLPARTM:1IT 
A.r.:,:<J ~ervice Forces 

ln the Office of The Judge Advocate General (lL.7)
-;iashington, D. C. 

9 FEB 1945"dJCK 
Ci,! 274187 

U j I T L D S T A T £ S ) 11:PJ,iY AIR FORCBS WESTERN TECHNICAL 
) TRAINING COMMAND 

v. ) 
) Trial by G.C.Iv'i., convened at 

Second Lieutenant ARTHUR C. ) 1.1:>wry Field, Denver, Colorado, 
s::i.Fr'Elll, JR. (0-771138 ), ) 16 ·January 1945. Dismissal. 
Air Corps. ) 

OPINION of the BOARD OF REVIl:'iV 
LYON, lli;PBURN and KOYSE, Jwge Advocates. 

1. The Board of Review has examined the record of trial in the case 
oi' the officer named above and submits this, its opinion, to The Judge Ad
vocate General.· 

~. The accused was tried upon the following Charge and Specification, 

CHAf{GEa Violation of the 95th Article of War. 

Specification, In that Second Lieutenant Arthur C. Sheffield, 
Junior, Air Corps, Assigned Section B, Squadron 23, Group 2, 
Headquarters, 3014th Army Air Forces Base Unit, Douglas Army 
Air Field, Douglas, Arizona, on temporary duty at Officers 
Armament School, Buckley Field, Colorado, did, at Buckley 
Field, Colorado, on or about 7 December 1944, wrongfully 
and falsely indicate in a flight report (WDAAF Form No. l) 
that First Lieutenant wiarren W. Vest had participated as a. 
passenger in the flight of a BT-13A army aircraft, Serial 
No. 42-88766, piloted by the said Second Lieutenant Arthur 
C. Sheffie~d, Junior, on 7 December 1944, on a local flight 
from Buckley Field, Colorado. 

He pleaded guilty to the Specification and not guilty to the Charge but 
guilty of a violation of the 96th Article of War, and was found guilty of 
the Charge and Specification. No evidence was introduced of aey previous 
conviction. He was sentenced to be dismissed the service and to forfeit 
all pay and all~~ances due or to ~ecame due. The revie~~ng authority ap
proved only so much of the sentence e.s provides for dismissal, recommended 
that the sentence of dismissal be commuted to a reprimand and forfeiture of 
~50 of e.ocused' s pay per month for a. period of six months, and forwarded 
the record of trial for action under Article or War 48. 



(1/48) 

3. The evidence for the prosecution, briefly summarized, is u · 
follows a 

At a.11 times pertinent to the isauea involved, as well a.a at the 
time of trial, accused wa.1 in the military service, on temporary duty, u a 
student officer, at Officers' Armament School, Buckley Field, Colorado (R. 6, 
21 ). On 6 December 1944, Capte.in Daniel R. MoDutr, Armament Operations 
Officer, scheduled the accused and First ldeutenant Warren W. Vest to fly 
at seven o'clock the.following morning, 7 December, or which fact they- had 
notice (R. 6, 7, 8, 12). Accused· flew .on 7 December a.a scheduled, but 
Lieutenant Veit did not (R. 11). Upon completion of' his flight a.nd. at the 
time of' entering his own na.m.e and flight data on War Department A.A.F. Form 
No. 1, a.n official record, a.ooused, pursuant to a request made the previoua 
day- by Lieutenant Vest, also entered on the SUl9 record the name of Lieu
tenant Vest, indicating that the latter had also flown (R. 12). 

Captain MoDutf stated that a.a a punitive measure accused and 
Lieutenant Vest wer!,_scheduled to fly at the early hour of 7a00 a.m., at 
which hour it was still dark (R. 8 ). He professed not to recall the reason 
for the punishment (R. 8, 9). Student officers at the Armament School were 
required to fly twel"Ve hours each month, but night flying, i.e., between 
.official sunset and sunrise, we.a not customary (R. 6, 10). Captain McDutt 
identified an instrument .in writing, dated 10 November 1944, addressed to 
•.u1 pilots, Offi oars Arill&lD.ent School1

1 
, and signed by him in his official 

capacity, as "a direotive that I put out to discontinue a;ny flighta in in
strument weather", and stated that it was posted on the Armament Sohool 
bulletin board on or about the date it bore (R. 8). Thia instrument wa.a 
introduced in eviden~ by the defense as its nExhibit 1 11 and is, in pertinent 
part, as follows a 

•1. The B?-13 type aircraft assigned to thi~ department a.re 
old ships, having seen considerable use by the flying training com
mands in basio instruction. Although the radio and flight instru
ments in these ships may operate perfectly, they c&DD.ot be relied 
upon for flight.in instrument weather. · 

•2. For this reason no flighta in BT-13 type aircraft will 
be made by pilots of the Armament School in instrument weather. 

-
113. Week-end. orosa•oountey trips will be cancelled when in

etrument weather .e:dsta or is indica.ted at arrj point along the pro
posed route. It instrument weather is forecast for the return trip, 
'flights will not be cleared from this base.·· 

"i• Pilots on cross-country flights will -return to Buckley Field 
u nearly aa poaaible at the time acheduledJ however, la.yovera a.re 
authorized when the return trip would have to be made under instru
ment weather conditions.• 

Captain MoDuf'f' etated that instruments were ordinarily relied upon 

2 

http:flight.in
http:Capte.in


• • • 

(149) 

to some extent by pilots engaged in night flying, but expressed the opinion 
that there was nothing in the directive that would excuse those from flying 
at 7:00 a.m. on 7 December who were ordered to do so, even though the flight 
was soheduled to begin in the dark (R. 9). 

Captain McDuff professed 'his ignorance of an:, particular purpose 

that was served by the twelve hours of required flying ea.ch month. The 

time we.a not allotted to enable the officers to draw flight pay, for none 

of them had any difficulty in getting in the four hours of flying required 

for that purpose (R. lO)J nor was it for training or testing purposes (R. 

6, 1). 


"Those twelve hours a. month are given only as twelve hours 
a. month flying. They a.re not for training purposes or a.cy specific 
reuon, only that they are to be kept busy. 

"It is a pa.rt of the arm&ment course, but there is no specification 
as to what the purpose is or what it is for - it is just for flying 11 

(R. 6 ). 

The flights which he scheduled for accused and IJ.eutenant Vest on 7 December 
were neither to qualify them for flight pay nor to test their efficiency 
(R. 7). They were merely scheduled as a. part of the twelve hours of re

quired .flying (R. 7), the time of day for which they were scheduled being 

a punitive measure (R. 8). 


IJ.eutenant Vest stated that on 6 December he and a.coused and others 
w~re called before Captain McDuff and charged with having missed scheduled 
training in the IJ.nk Trainer on either 5 or 6 December (R. 11, 13). They 
protested that they had not been scheduled for training at the time alleged, 
but Captain McDuff insisted that they had, and, upon being asked what he wu 
going to do to them, he informed them that they would be required to make 
an early morning flight (R. 11, 14). Upon discovering that evening that they 
were sahed~led to fly at seven o'clock the following morning, they being 
together at the bulletin board at the time, Lieutenant Vest told accused 
that he was not going to make the flight and asked a.coused if he would. enter 
his (Vest's) name on the Form 1 as having flown (R. 11, 12). Accuud "hesi
tated about it. He never did say he would or wouldn't. He just hesitated 
&:ad he took "IIJ1' name and rank so that was indicating that he would, I 
gueu" (R. 12). Lieutenant Vest did not see aocuaed again until after noon 

· of the following day, at which time accused told him that he had entered his 
(Vest's) name on the Form 1 (R. 12)• 

•
Lieutenant Vest wu positive that no schedule requiring him or 

accused to fly in the Link Trainer had been posted at the termination of 
· classes at 5146 p.a. on the day preceding that on which they were alleged 
to have missed such training (R. 13). He therefore felt that he was beirlg 
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unjustly punished by being required to fly at 7t00 a.m. on 7 Dece~ber 
(R. 11). He also entertained the opinion that the planes in which they 
were to fly were not equipped :with good erough instruments for sate night 
flying, and, in view of the directive above set out, felt that the order 
to fly at 7t00 a.m. was probably a mistake (R. 12, 14). For these reasons 
he did not wish to me.lee the early flight: a.nd requested aocus ed to enter 
his name on the Form 1 (R. 11, 12, 14). 

Lieutenant Vest am. accused had been acquainted for more than a 
year and were good friend.a (R. 12, 14). Lieutenant Vest stated that, 
knowing accused, who was seemingly the type who had never done aeything 
wrong, he·could understand accused's hesitancy and failure to agree in 
advance to comply with his request, for it probably seemed "to be wrong 
in his mind"; "but we being friend.a probably influenced him•· (R. 14). 

4. For the defense. 

Capte.1.n Ralph A. Rudd and Flight Officer Clifford W. ,Nelson, who 
were two of about fii'teen who were alleged to have misied aclieduled training 
at the same time as accused and Lieutenant Vest on 5 or 6 December, both 
atated'that no schedule wa1 posted on the bulletin board when they finished 
olasaea at 5t45'p.m. on'the day preceding that of their alleged fe.1.lure to 
comply with the schedule (R. 17,. 16-19 }; When they informed Captain McDuft 
of this fact on 6 December, Captain MoDuft questioned his secretary and 
apparently accepted her word that she had posted the schedule ill preference 
to the word of the officers involved (R. 1, 19}. Flight Officer Nelson made 
the "penalty flight• at .7t00 a..m. on 7 December (R. 18). It was "quite dark• 
when he took off, so he tlEIW' by'inatrumezrta for a while (R. 20). 

Upon being advised of his right to testify under oath, to make an 
unaworn statement, or to remain silent, the.accused elected to testify und.er 
oath (R. 20.}. He adm1tted that on 7 December 1944 he represented by an 
entry on Form 1 that Lieutenant Vest had accompa.nied him on his flight when 
in tact he had not done ao, and ae.id that it wa.s difficult, because ot 
"false pride", for him to explain why he did it. He and Lieutenant Vest 
were good friend.a·, were ·in the same class together, and he did not want to 
"strain their friendship• or to ca.use hard feelings between them. He knew 
that Lieutenant Vest had an aversion to flying at night in the planes which 
they were to fly and also that he objected to making the flight becau.se of 
its punitive DAture, but gave him no adva.noe assurance· that he would make 
the false entry,. Acoused 11ha.d been in the Sta.tea all the time" and lcne1r 
at the time Lieutenant Vest. requested· him to make the false entry that it 
was not a good thing to do, so objected, hesitated., and never did promise 
that he would do it. When Lieutenant Vest failed to appear for the flight 
the following morning, accused realized that sinoe the .t'light had been 
scheduled a1 a punitive measure Lieutenant Vest's failure to make it would 

·not be lightly overlookedJ so, because of their frieDdship'a.Ild the cir
cunstanoes generally, against his better jw.g;m.ent, he made the false entry. 
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"That wa.s bad ju:igment, but it happened" (R. 20). While he had never done 

it before, he had known of others ma.king such entries (R. 20). 


Four letters, one from the Dean of the College of Engineering, 

Louisiana State University, and three from corporatioll8 by which accused 


.was formerly employed, all apparently wri~ten at the ~ime accused made 
application to enter the service in 1942, and all attesting to accused's 
high qualities of character and to his proficiency u a student and work
man, were introduced in evidence (R. 22). 

5. The finding of guilty of the Specification is clearly supported 
by accused's plea of guilty thereto and the evidence of record. The correct
ness of the finding of guilty_of_a violation of the 95th Article of War alone 
requires discussion. 

It has been often held, and may, perhaps, generally be taken for 
granted, that the making of false official statements by an officer with 
intent to deceive, the willful falsification of official records, and similar 
allied offenses constitute violations of Article of War 95. )'lhether or not 
given conduct constitutes conduct unbecoming an officer and a gentleman ia, 
however, always a mixed question of law and fact, and no hard and fast rule 
can be laid down for or applied to its determination. ~ach case must be 
determined upon its own particular set of faota. Article of Wa.r 95 contem
plates conduct by an- officer which, ta.king all the circumstances into con
sideration, satisfactorily shows moral unfitness to be an.officer or to be 
considered a gentleman (par. 151, MCM, 1928). 

II The conduct had i_n view by the Article ma.y not consist in 
conduct unbecoming an officer only, or in conduct unbecoming a 
gentleman only, but must in every case be unbecoming the accused 
in both these characters at once. •••There may be acts which, 
in the estimate o~ a court-martial, may be unbecoming to a:n accused 
party in the one oapacity without being necessarily unbecoming to 
him in another , • • the conduct here denounced • • • need not 
amount to a. crime, it must offend so seriously aga.inst la.w, juatioe, 
mora.lity, or decoran a.a to expose to disgrace, aocia.lly or as a man, 
the offender, and at the same time must be of such a. nature or com
mitted under suoh circumsta.nces as to bring dishonor or disrespect 
upon the military profession which he representa n («inthrop, Milita.ry 
Le.w and Preoedents, 1920, page 711J CM 265678, ~). 

The Boa.rd or Review is of the opinion that while aoouaed' s oonduot 
in the instant oue wu olea.rly to the prejudice or good order and milita.ry 
discipline, in violation ot Article of War 96. when considered in the light 
of all the circumsta.noes, it does not satisraotoril;y show a laolc ot moral 
ri tneu on his part to be an officer or to be considered a gentleman. The 
false entry was not made with aey intent to defraud, nor did a.oouaed stand 
to gain or to derive any personal benefit trom it•. He made the entry to 
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proteot a personal fri~nd, who was also his superior officer, in a·situation 
that he himself had perhaps contributed to by his failure forthrightly to 
tell Lieutenant Vest when requested by him on 6 December that he would not · 
make the fa.lse entry for him. This desire on the part of a.caused not to see 
hie friend get into trouble a.nd to avoid embarrassing their friendship wu 
a normal and understandable reaction. Aocused's sense of responsibility 
was no doubt lulled to some extent by his appreciation of the fact that, 
a.aide from its punitive nature, the flight was routine, and perhaps by a 
oonscioua or subconscious sympathy.with Lieutenant Vest's reasons for not 
making the flight. AJJ above indicated, it is not believed that the fact that 
&ccuaed yielded to the press of cirournsta.noes in this isolated instance and, 
a.a he says, through exercise of poor judgment, made ·the false entry which 
he did, evidences that lack of moral worth oontemplated by Article of War 
96 and the finding of guilty of a violation of this Article of War should 
not be sustained. · 

6. War Department records disolose that this officer is 24 years of 
age a.nd married. He is a high school graduate a.nd also holds a B.S. degree 
from Louisiana. State University, where he studied mechanical and aero en
gineering. He was employed by a firm of contracting engineers as a drafts
man. before entering-the service. He enlisted in the Air Corps reserves on 
.11 Deoember 1942, was called to active duty on 2 March 1943 and was appointed 
a second lieutenant, Anrry of the United States; on 12 1l!.rch 1944. 

A recolllillendation for clemency, addressed to the reviewing authority, 
and signed by seven of the eight members of the court that convicted accused, 
is attached to the record~ The seven signers of this reoommendation indicate 
that except for the fact that dismissal is mandatory upon conviction of Article 
of War 95 they would have imposed a less severe sentence and recommend that 
because of accused's previously clean record am his future value to the 
service the sentence of dismissal be suspended. 

7. '.rhe court wa.a legally constituted and had jurisdiction over the 
aocuaed and of the.offense•. ~cept as noted herein no errors injuriously 
affecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Boa.rd of Review ~e record of trial is legally 
sufficient to support only so much of the findings of guilty of the Speci
fication of the Charge u involves a t'inding of guilty thereof in violation 
of Article of War 96, and the sentence,. as approved by the reviewing authority, 
and to warrant confirma.ti9n of the sentence. Dismissal is authorized upon con
viction of a violation of Article of War 96. 

Judge Advocate. 

Judge Advocate. 

6 
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SPJGK - CM 274187 	 1st Ind. 

FJ_B 2619'5H:1 ASF. JAGO, Washington 25, D. 1..,, 

T01 The Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion or the Board of Review in the case of 
Second Lieutenant Arthur C. Sheffield, Jr. (0-771138), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legtlly sufficient to support only so much of the findings 
of guilty of the Specification of the Charge as involves a finding of 
cuilty thereof in violation of Article of Har 96, and the sentence as 
approved by the reviewing authority, and to warrant confirmation of the 
sentence. Seven of eir,ht members of the court that convicted accused 
recomreended to the reviewing authority that t.~e sentence be suspended, 
and the reviewing authority has reconnnended that the sentonoe of dis
missal be commuted to a reprimand and forfeiture o.f ~50 of accused's 
pay per nonth for six months. I recommend that the sentence be con
firmed, but, in view of accused's previous good record, and the recom
mendation of the rcviewinc authority, I further recommend that the sen
tence of dismissal be commuted to a reprimand and forfeiture of ~O of 
accused's pay per month for a period of six months, and that the sen
tence as tnus modified be carried into execution. 

3. Inclosed are a draft of a letter for your si{;llature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove ma.de, should 
such action meet with approval. 

-'."'-'.\ 

(..,~ ·- .;::..;_ 	 . --.·-~ 
J 

3 Incls 	 1,'.YRON C. CR.A.MIB 
1. 	Drft ltr sig lajor General 


Seo of War The Judge Advocate General. 

2. Record of trial 
3. Porm of Ex. action 

(Findings disapproved in part in accordance with ·recommendation of 
The Judge Advocate General. Sentence as aporoved by reviewing 
authority- confirmed but commuted to reprimand and forfeiture of 
t50 per month for six months•. G.C.ll.O. lJl, 9 Apr 1945) 
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WAH DE:fAI(T,illHT 
Ant~/ Serv.i.ce Forces 

In t11e Oifice of The Judge Advocate General· (155)
Washington, 1.c. 

SfJGN-Clv.i. 274375 
8 FEB 1945 

Ul,;ITED STATES ) THE INFANTRY SCHOOL 
) 

v. 

First Lieutenant J.A}!ES 
A. IEV-.1::R (0-562864), 
Infantry. 

) 
) 
) 
) 
) 

Trial by a.·c .u., convened at 
Fort Benning, Georgia, 30 
January 1945. Dismissal· 
and total forfeitures. 

OPINION of the BOARD OF REVIii.W 
LIPSCOMB, 01CONNOR and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate C-eneral. 

2. The accused was tried upon the following Charge and Speci~ 
fications a 

CHARGEa Violation of the 61st Article of war. 

Specification la In that First Lieutenant James A. I)ever, 
Officers' Replacement Pool, The Infantry School, 
attached to 10th Company, First Student Training 
Regiment, The Infantry School, then attached to 5th 
Company, First Student Training Regiment, The Infantry 
School, did, without proper leave, absent himself from 
bis then organization and station at Fort Benning, 
Georgia, from about 5 January 1945 to about 10 January 
1945. 

Specification 2: In that First Lieutenant James A. Dever, 
Officers• Replacement Pool, The Infantry School, 
attached to 10th Company, First Student Training 
Regiment, The Infantry School, did, without proper 
leave, absent himself from his organization and station 
at Fort Benning, Georgia, from about 19 January 1945 to 
about 22 January 1945 • 

• 
He pleaded not guilty to and was found guilty of the Charge and its 
Specifications. He was sentenced to be dismissed the service and to 
forfeit all P&1 and allo,vances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial·for 
action under Article of War 48. 

http:Serv.i.ce
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3. The evidence for the prosecution consists of appropriate 
extract copies of morning reports of the accused's orga."lization show
ing his unauthorized absences as alleged(?.. 6-7, Ex. 1-4). · 

4. The accused, after explanation of his rights as a witness, 
elected to remain silent but by stipulation it was shown that he had 
formerly served as a special services officer in the A:rrrry Air Forces 
and had volunteered for duty with the Infantry (l~. 7-8). 

5. Specifications 1 and 2 of the Charge respectively allege that 
tha accused absented himself without proper leave from his organization 
and station at Fort Benning, Georgia, from about 5 January 1945 to about 
10 January 1945 and from about 19 January 1945 to about 22 January 1945. 
The elements of the offense of absence -without le~ve, which is violative 
of Article of War 61, and the proof required for-conviction thereof, ac
cording to applicable authority, are as follows: 

"~~"* (a) That the accused absented himself from his command,
***, station, or ca.op for a certain period, as alleged, and 
(b) that such absence was without authority from anyone com
peten~ to give him leave11 (MC~.I, 1928, par. 132). 

The documentary evidence adduced by the prosecution and admitted 
without objection conclusively establishes ~he accused's unauthorized 
absences as alleged. Such evidence is undisputed and beyond a reasonable 
doubt fully supporto the Court's findings of guilty of the·Charge and 
its two Specifications. 

6. The accused i~ single and about 26 years old. War Department 
records show that he is a high school graduate and attended college 
for 3½ years. From September, 1938 until June, 1941 he was a teacher 
in an elementary school. He has had enlisted service from 7 July 1941 
until 16 September 1942 when he was commi.ssioned a second lieutenant 
upon completion of officer~ candidate school and has had active duty 
as an officer since the latter date. On? August 1943 he ~~s promoted 
to first lieutenant. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were conmitted during the 
trial. For the reasons stated the Board of Review·is of the opinion 
that the record·of trial is legally sufficient to support the i2ndings 
of guilty of the Charge and its Specifications, and the sentence and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Article of War 61. 
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SPJGN-CU Z74375 M! rti~s 
Hq AS?, JAGO, "liaslu.ngton 25, 1. C. 

TO: The Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and too opinion of the Board of Review in the 
case of First Lieutenant James A. Dever (0-562864), Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the .finciings and 
the sentence and to warrant confirmation thereof. I recom.nend that 
the sentence be confinned but that tne forfeitures be reduced to 
forfeiture of $50 pay per month for 3i.x months, that the sentence 
as thus mom.fled be carried into execution, but that the execution 
of that portion thereof adjudging dismissal be suspended o'uring good 
behavior. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect too forezoing recom
mendation, should such action meet with approval. 

, ...... -~ .....__ ,._ .. __ ._ ·-

4 	 Incls MYRON C. CR.AI.IBR 
Incl 1 - Record of trial 1.{ajor General 
Incl 2 - Dft. of ltr. for The Juage Advocate General 

sig. Sfif 

Incl 3 - Fonn of Executive 


action 

Incl/~ - Ltr. fr. :.:rs. Oneita ~. Lever, 


mother of accused 


(Sentence confirmed but forfeitures reduced to ~50 per month for 
si.x months. Execution of that portion of sentence ad.jnd~i.ng 
dismissal suspended. G.C.H.O. 119, 5 Apr 1945) 
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. 'WAR DEPART1£NT 
Arrrry Service Forces 

In the Office of The Judge Advocate General (159)
Washington, D.C. 

SPJGQ CM 274389 8 MAR 1945 

,U N I T E D S T A T E S 	 ) FIRST AIR FORCE 
) 

v. 	 ) Trial by G.C.M., convened at Arm::,
) Air Base, Chatham Field, Georgia, 

First Id.sutenant BERNARD ) 4, 5 and 6 January 1945. Dismissal, 
D~ SCH&U'FER (0-1576612), ) total forfeibires and confinement 
Quartermaster Corps. ) at hard labor for three (3) years. 

OPINION of the BOARD OF REVIEW 
ANDREWS, FREDERICK and BIERER, Judge Advocates 

--------·-------
1. The record of trial in the case of the officer named above has 

been examined PY' the Board of Review and the Board submits this, its 
opinion, to The Judge Advoca ta General. · 

2. The accused was tried upon the following Charges and Specifi 

cations a 


CHARGE Iz Violation of the 	94th Article of War. 

Specification 11 In that First Lieutenant Bernard D. Scheaffer, 
Quartennaster Corps, Section H, ll4thArmyAir Forces Base Unit, 
did, at Army Air Base, Chatham Field, Georgia, on or about 28 
October 1944, feloniously embezzle by fraudulently converting 
to his Ollll use one console model piano and bench, of the value 
of about $250.00, property of the United States furnished and 
intended for the military service thereof., intrusted to him, 
the said First Lieutenant Bernard D. Scheaffer, by virtue of 
his office as Quartermaster Salvage and Reclamation Officer, 
Army Air Base, Chatham Field., Georgia. 

Specification 21 In that First Lieutenant Bernard D. Scheaffer, 
Quartermaster Corps, Section H, 114th Anny Air Force~ Base Unit, 
did, at Anny Air Base, Chatham Field, Georgia, from about 16 

July 1944 to about 2 December 1944, wrongfully., knOlfingly and 
wil1'u.ll:y apply to his own use and benafit the following described 
property of the United States., .furnished and intended for the 
military service thereofz ' 

Three metal water pitchers., of the value of about· $3.00 
Eight steel table knives, of the value of about $1.52 
One paring knife, of the value of about So.19 
One 5-gallon qrum, of the value of about $2.00 
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Eight wooden folding chairs., o.f the value of about $12.16 
Eight woolen blankets., of the value of about $64.80 
Thirteen cotton-filled comf'ort~rs., of the value of about 

$)7.96 . 
Eleven feather pillows., of the value of about $8.14 
One iron bedstead., of the value of about $6.92 
Eleven cotton mattresses., of the value of about $69.30 
Four mattress covers., of the valne of about $7.36 
Tvo frame bedsteads., of the value of about $7.86 
Three barracks bags., of the value of about $3.Sl 
One canvas folding cot., of the value of about $6.58 
Two paint brushes., of the value of about $1.00 
One badminton net., of the vallle of about $6.00 
Six volley balls., of the value of about $24.60 
One basket ball., of the value of about $6.40 
Eleven soft balls., of the value of about $9.35 
One striking bag., of the value of about $3.60 
Five pairs of boxing gloves., of the vallle of about $21.25 
One S9-foot extension cord., of the value of about $2.38 
One airplane life raft, of the value of about $200.00 
One tool kit., of the value of about $1.50 
One bomb shackle stowage bag., of the value of about $3.00 
One airplane cockpi~ cover., of t.11e value of about $25.00 

total value of about $535.38. 

Specification 3: Finding of Not Guilty 

CH1RGE II: Violation of the 95th Article of War. 

Specification: In that First Lieutenant Bernard D. Scheaffer., 
Quartermaster Corps., Section H 114th Army Air P'orces Base· 
Unit., did., at Anny Air Base., Chatham Field., Georgia., on or 
about l December 1944., with intent to deceive Major Kermeth 
R. Benjamin., Base Quartermaster., and Captain James D. McKnight, 
Base Provost ~rshal., Arm:, Air Base., Chatham Field., Georgia., 
officially state to the said Major Kenneth R. Benjamin and 1he 
said Camptain James D. McKnight th.at a certain console model 
piano., property of the United States., had not been taken to 
his home., which statement was known by the said First Lieutenant 
Bernard D. Scheaffer to be untrue, in that the said piano had 
been taken to the home of the said First Lieutenant Bernard D. 
Scheaffer and was then in his home., as he then well knew. 

He pleaded not guilty to all Charges El'ld Specifications and -was found 

not guilty of Specification 3 of Charge_ I., guilty of all other Specifi~ 

cations and of the Charges. No evidence of previous convictions was 

introduced. He v.as sentenced to be dismissed the service., to forfeit 

all pay arrl allowances due or to become due., and to be confined .at hard 

labor., at such place as the revield.ng authority might direct., for three 
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years •. The ·revieir.ing authority approved only so much of the finding of 
guilty of Specification·2 of Charge I as involves·a finding of guilty

. of the Specification excepting therefrom the words and figures 11 $24.6011 , 

"the value of about $9.35", and "$535.38", substituting therefor, respect
ively-, the 110rds and figures "$12.20", "Some value less than $20.00", and 

· $513.63", approved the sentence and forwarded the record of trial for 
action under Article of War 48. · 

3. The evidence for the prosecution established the following 

state ot facts: 


· From 16 July 1944 through 3 December 1944, the accused was Base 

Salvage and Reclamation Officer and Base Clothing and Equipage Classifi 

cation Officer at Chatham Field, Georgia (R. 31; Ex. 31 R. 32, 103). 


· About 25 October 1944, Chief Warrant Officer Marston, EP-nd 
Leader, 589th A:,; Air Forces Band, delivered to the Quartermaster ware
h01l,se at .Phatham ield, Georgia, a console model piano an~ bench, prop
erty of the United States Government, previously- drawn by- Mr. Marston 
through the Quartermaster at another·station for use by the band (R. 15, 
16). On 26 October 1944, the piano and bench were taken to the .salvage 
warehouse. A Property Turn-In SliP., Form 44?, ~s signed by Mr. Marston 
for a "Piano, c0111plete w/bench". Un the reverse side of this document, 
Mr. Marston signed a stamped certificate to the effect that the items 
listed were unserviceable beyond a state of repair al'.ld were properly dis
posable as salvage, and the accused signed, as Salvage Of.ricer, a stamped 
certificate that he.had checked and received the property listed, and that 
the amount and nomenclature agreed with the property presented (R. 17; Ex. 
1). This document as introduced in evidence bears a handwritten notation, 
"200 lbs. ·scrap lumber, 10 lbs. light metal." . (Ex. 1). At the same time, 
Mr. Marston orally tol<;l the accused that the piano was not serviceable far 

, use by the band becaus~ it would not hold its tuning at standard pitch 
(R. 16). However,·the piano would be useful in·a day room or some place 
where it could be used when tuned to a lower pitch, and should not be termed 
as junk (R. 17). Its value was about $250 (R. 22, 89). A piano and bench 
in the courtroom were identif:i ed by Mr. Marston as the same .items (R. 17), 
and introduced in evidence ('". 18; Ex. 2). · · · 

.. The piano am bench were posted into the salvage stock record · 

as 10 pounds of light metal and 200 pounds of lumber (R. 34) •. The ledger 

showed no piano (R. 35). There was on·hand a pile of scrap lumber, ot 

which record was kept in feet, not pounds (R. 34) and 37,565 pounds of 

scrap metal (R. 35). 


About 28 October 1944, at the direction of the accused, a 
civilian truck driver anployed at Chatham Field transported the piano {am 
bench) from the warehouse to the home of the accused in Part Wentworth, 
Georgia (R. 26). About the last ot October, the accused moved trom Port 
Wentworth, Georgia, to Thunderbolt, Georgia. A piano was picked up at 
Part Wentworth by the driver of a moving van employed by- the accused to 
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move his household goods from Charleston, South Carolina, and taken to 
bis. home at Thunderholt, Georgia (R. 13, 27). 

About 22 November 1944, Major Benjamin, Base Quartermaster, 
acting upon information which had come to him, asked the accused llhether 
he had taken a piano from the base to his home, and the accused denied · 
having done so. The accused at that time said that he was having a 
piano fixed up for one of the day rooms. Asked whether he had a piano, 
the accused said "I have my om piano I bro-q,;ht here". (R. 49}. 

On 1 December 1944, after receiving :f'urther information .:f':rom 
the Provost Marshal, Major Benjamin and Captain McKnight, the Provost· 
!.arshal, asked the accused about the piano. 'lbe accused at first denied 
that there was a piano, but on observing that Major Benjamin had the 
Property 'lurn-In Slip (Ex. 1), the accused admitted that there was a 
piano, but denied that it was in his house, and said that it was at a 
warehouse being repaired b:, a Mr. Green and that the accused did not 
know llhere the warehouse was (R. 50, 68~. The accused refused to take 
Major Benjamin to the piano, but ma.de a purported telephone·ca11 to "Mr. 
Green", announced that he could not find him, and then refused to give 
1!ajor Benjamin aid Captain McKnight the number that he had called or the 
address (R. 51, 68). Confronted with statements of the truck drivers, 
the accused said that they were a •pack of lies" and that he would pro
duce the piano i.rr his own time and in his own way. He denied IIfour or 
five or six times" that the piano had ever been in his home. He re:f'used 
to permit 1fajor .tlenjamin andCaptain McKnight to go to his home and see 
for themselves, saying that his word as a commissioned officer should 
not be doubted (R. 51, 69). · 

Following the abo'tJIS interview, and in the evening of the same 
day, 1 December 1944, the ~ccused procured Benton Brothers, civilian 
storage and transfer concern, to send a driver and truck to his home and 
move the piano to its storage nrehouse, which was done, with the active 
participation of the accused (R. 8). This ·was the same concern which had 
previously' moved the household goods of the accused from Charleston, 
South carolina, and Port Wentworth, Georgia, to Thunderbolt, Georgia (i..8). 
'lbe accused requested the manager of the storage concern te> say, if ques
tioned, that the piano had been in their warehouse for 30 days, which the 
manager refused to do. The accused then arranged for a man to come and 
"work on" the piano in the 118rehouse the next morning, and a soldier did 
come (R. 8), after 'Whose departure the piano was freshly painted (R. 9). 

Private Roy w. Wing (R. 72), detailed to the salvage .warehouse 
under the accused, took the accused from the base to Benton's warehouse 
in Savannah, Georgia, on the night of 1 December 1944, in Private Wing's 
automobile. Thence Private Wing drove, with the accused, to the accused's 
home in Thunderbolt, Georgia, followed by Benton's pickup truck (R. 74). 
They loaded the piano onto the truck and the truck left (R. 75). The 
accused ordered Private Wing to proceed to Benton's warehouse the next 
morning and paint the piano (R. 75) and to dispose ot the bench (R. 76). 
The orders were to procure the paint at the salvage 118rehouse, but as the 
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warehouse was locked, the accused gave Private- Wing money and Private 
Vii.rig bought the paint at a hardware store (R. 75). 'i'he bench was placed 
in Private Wing's car (R. 76). On the next morning, 2 December 1944 
Private Wing went to Benton's Warehouse and painted the piano (R. 76~. 
'Ina piano and bench were "Army CD" color. Private Wing painted the 
piano gray. (~. 73) •. Private Wing then reported the incident to the 
Provost l.arshal' s office, with the piano bench still in the back 0£ his 
car (R. 76). · · 

On 2 December 1944, Captain hlcKnight., Provost !!arshal, and Mr. 
Marston discovered the piano, fresi:y painted gray, at Benton's Warehouse 
(R. 83, 88). Captain 1rcNabb, Assistant Provost l.E.rshal, found the piano 
Bench in Private Wing's car. 'I'he bench remained olive drab (R. 91). 

On the afternoon of 2 December 1944, Captain r~Nabb., accompanied 
by Captain 'iiennberg., Quartermaster Supply Officer., went with the accused 
to the accused's home., which they entered with the accused's consent and 
assistance. There they found 3 metal water pitchers., 8 steel table knives, 
one paring knife, one 5-gallon drum and one folding chair. The accused 
admitted that all of these items were government property, and all were 
taken into possession and tagged by Captain 1£cNabb (R. 92, 93, 94; Ex. 5, 
6, 7, 9). The .search was then discontinued at the request of the accused, 
two ladies having arrived~ The accused saiq that he did not have any more 
Govenunent property, but gave permission for the search to be resumed on 
the following morning at 1000 (R. 94, 95). 'l'he next morning, Sunday, 3 
December, the accused asked Captain V.ieNabb by telephone to postpone further 
search until that evening, 'When the ladies 1VOuld be gone, and Captain 
McNabb agreed (R. 95). 

The accused then called Private Wing and instructed him to go 
to the accused's house and dispose of beds, linens, chairs, mattresses., 
pillows, athletic equipnent and other items by distributing them in the 
weeds and elsewhere aboi~t the premises., putting the smaller items in 
barracks bags (R. 97). That afternoon the accused again called Private 
Wing and directed him to put the things in burlap bags in the coal bin 
in the cellar, and to have the accused's secretary make. up predated memo
randum receipts for several items that the accused had (R. 98., 99). '!be 
instructions were· for Private 1tj.ng -to wait until evening., then go over 
the back fence and through the ~tchen door, and to use a flashlight and 
not turn on the house lights. "'he accused called again. about 2200., 1'8Ilt
ing to know i£ Private ~iing was in tro1;_ble (R. 98). Private Wing did not 
obey the instructions., but instead notified the Provost Afarshal (R. 98). 

On Sunday evening., 3 December 1944, the accused again requested 
that further search be postponed, but accompanied Captain :McKnight, Cap
tain McNabb and Captain Wennberg to his home a£ter that request was denied, 
and consented that his home be searched without requiring a search warrant. 
On arrival at the accused's home, the accused telephoned to Private Wing 
(R. 104). Upon·search begun that night and completed on the following 
day, all 0£ the remaining items listed in Specification 2 of Charge I 
were :found in the home 0£ the accused and taken into possession and tagged 
by Captain 1~Nabb. Many were concealed behind a steel door in a basement 
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area (R. 106, 107, 108, _109; Ex. 5, 6, ?, 9-30). Au were identified by 
the accused as Govenunent property. (R. 109). 

The entire search wa.s conducted with the permission of the 
accused, (R. 113), although at one point he became angry and ordered the 
officers out o.f' the house. He then retracted that order and permitted 
~ompletion o.f' the search, upon being told that ·it would be necessary to 
place him in confinement. He was expressly told that no immunity .f'rom 
confinement could be promised him (R. _10'7, 108). 

Values substantially as alleged were established by competent 
testimony from Army Price Lists and expert opinion (R. 117-121, 133-136). 
Minor variances were reflected in t.l-ie findings as approved, except trivial 
inaccuracies amounting to 43 cents. All of the property ,-ras exhibited in 
the court room except five chairs, which wer~_accounted for (R. 109). AU 
of the.items, except some volley balls and softbal~s for which due allow
Ance was made, were sho"W?l to be serviceable (R. 117-121, l33-136). The 
rubber lii'e raftneEail repair, but was repairable and could be used with
out repair (R. 127-129). Listed at ~200 on the Air Corps Supply Stock 
List (R. 135-136), it apµ,ared on the accused's stock record as Salvage 
Officer only as 30 pounds of scrap rubber., though turned in. to him on a 
turn-in slip describing it as a p:ieumatic raft with fair wear and tear 
(H. 35). . · 

4. Evidence introduced for the defense.established that the Quarter
master Supply Officer, and not the a·ccused, ~irected that the piano be 
taken to quartermaster warehouse, when it was turned in (R. 139) • . 

By stipulation (R. 140; Ex. A), Lieutenant Pacheco, of Squadron 
D, testified that about 11 November the accused suggested using in the 
squadron d2.y room a piano that he said ,ras then in the repair shop. About 
two lfeeks later.the accused said the re~irs would cost more th.an the 
piano. That was the end of the conversation. 

The accused made an unsworn statement (R. 140-144). He revie1'8d 
an early life of economic privation, solicitude for his parents and 
brothers and sisters, and attempts· to obtain an education interrupted by 
the necessity of earning a living £or himself and his family. He had 
established a newspaper and advertising business prior to entering the 
Arrrr:r, 'Which operated at a loss after his induction in June, 1941, and had 
to close. His discharge for dependency was recommended and approved, but 
he withdrew the application after war began on ? December 1941. He served 
in the Pacific, 'Where he contracted Malta !ever. He was returned to the 
United States tor Officer Candidate School and commissioned in July~ 1942. 
He became engaged to be married, but has not married by reason or financial 
hardship. He was disqualif~ed for overseas duty by reason of the persis
tence of his Malta !ever. :i:he doctors proposed his medical discharge, but 
he persuaded them out of it. He had made plans and arrangements to have 
his parents and brothers am sisters come to live w.1.th him and had his 
furniture moved from Charleston to Savannah to a house 1'hich he had pro
vided for them. He hoped to be married. He looked forward happily to 
these events and the approaching Christmas season, llhen on 1 December 
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Major Benjamin and liaptain i:.1cKnight came to t~e salvage office and were 
very hostile and asked insistent questions. 1hereafter, the accused had 
been in arrest in quarters and for 35 days life had been "a. living hell".. 
His family had been writing him and his fiancee had come to Savannah to 
see him, and he had been refused permission to go and see her. 'Ibey could 
not understand what had disrupted their pl.ans. The accused has done not..lr
ing malicious or wilful and if he has made aey mistake it is due to thought
lessness or negligence or misjudgment. He is not a criminal. At Chatham 
Field, he has worked hard to build an efficient department, and0 ,received 
the commendation of his superiors and· those working with him. 1he prop
erty in question that he had is on his records, charged to him, and he 
remained responsible for it. It was taken in by him as salvage and 
classification officer. He never tried to show it was destroyed or dis
posed of, and believed there was no wrong in l'lhat he did. 

5. All elements of each offense specified and charged, as approved 
by the reviewing authority, are abundantly proved by the. ev:\,dence. The 
only material portion of the unswo:rn statement introduced by the accused 
is his admission that he received all the prop:irty concerned as Salvage 
and CJassification Officer, thus establishing by inference that it was 
property furnished and intended for the military service. His protesta
tions of innocent intention are entirely incompatible with the' trail of 
deliberate deceit which marks his activities in the case. The truth is 
not in him. 

Trie naive contention by the defense that the accused was not 
guilty of embeulement so long as he still had the property and remained 
legally responsible for it is wholly unconvincing. His embezzlement was 
complete in each instance l'lhen he converted and appropriated the property 
for his own use, under circumstances so fraught with concealment and de
ception as to leave no doubt of his fr~udulent intent, (Par. 149h, J,CM 
1928, page 174). · · · · 

'I'he assertion that falsehood purged by correction in the same 
interview does not support conviction for making a false official state
ment is inapplicable to the case. 1he statement by the accused, when 
hopelessly cornered, that he would produce the piano in his Offl1 wa.y and · 
time, did not correct or purge his false statement to h5.s superior offi
cer that the piano had not been taken to his home. 

No question of unlawful search and seizure is presented, as 
the search of the home of the accused was made with his consent, and he 
himself admitted the officers to his premises for that ffllll-understood 
purpose. 

6. Trie accused officer is 31 years of age, unmarried, a native 
of Ghicago, Illinois, and citizen by Act of Congress. His father and 
mother were born in Russia. He completed high school in 1930 and attended 
Northwestern University for two years, Crane Collega and Lewis Institute 
for one year, and De Paul Law School for two years. During sunnner ,raca
tions from college he was a recreational athletic director at a Chicago 
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park. He held various employment concerned with promotional advertis
:uig and printing sales fran 1935 to 1941, and was publishing a newspaper 
in Miami Beach, Florida, at the time of his irouction, 2:> June 1941. 
He was appointed second lieutenant, Army of the United States, on can- · 
pletion of Oi'ficer C.Widate School at Camp Lee, Virginia, 15 July 1942, 
and promoted to the grade of first lieutenant 7 Novemer 1942. 

7. The court was legally constituted and lad jurisdiction over 
the accused am the offenses. No errors injuriously affecting the 
substantial rights of the accused were conmd.tted during the trial. In 
the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty as approved by the re
view:ing authority, to support the sentence and to warrant ccnf:irma.ticn 
thereof. Dismissal is authorized upon conviction of a violation of 
Article of War 94 and mandatory upon cmviction of a violation of 
Article of War 95. 

-~6<.~ Judge Advocate. 

- ~. 
Judge Advocate. 

~Judge Advocate, 
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SPJGQ-<:li 274389 	 1st Ind 

Hq ASF, JAGO., Was~ton 25., n. c•. MM 
221945 

TOa The Secretary of War 

1. Herewith transmitted for the action of the President are the 

record of trial am the opinion of the Board of Review in the case of 

li'irst Lieutenant Bernard n. Scheaffer (0-15766J2 )., Quartermaster Corps. 


2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty as ap
proved by the reviewing authority and the sentence and to warrant con
finnation of the sentence. I recommend that the sentence be confirmed., 
but that the forfeitures am one year of the confinement iJnposed be re-. 
mitted., that the United States Penitentiary, Atlanta, Georgia., be desig
nated as the place of confinement., and that the sentence as thus modified 
be carried into execution. This recommendation is ude in consideration 
of the circumstances ·that the Government property embezzled was all 
recovered in substantially as serviceable con<lition as when the accused 

·received 	it., but that the course· of deception practised by the accused 
reveals a high degree of moral turpitude. 

J. Inclosed are a draft of a letter for your signature transmit
ting the record to the President for his action., and a form of Executive 
action designed to carry the above recommendation into effect., should 
such action meet with approval. 

~ c.. -~-........._,.,__,. .....,. 


3 Incl.s 	 MIRON C. CRAMER 
1. Rec of trial 	 Major General 
2. Drf't of ltr for sig S/W The Judge Advocate General 
3. Form of action 

(Sentence confirmed rut forfeitures and one year of confinement 
remitted, by. order of the Under Secretary of War. 
G.C.M.O. 199, 9 Jun 1945) 

• 
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WAR DEPARTii"ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

(169) 

SPJGH 
CM Z'/J;J90 

2p FEB 1945. 
UNITED STATES ) THIRD AIR FORCE 

v. 

Second Lieutenant ROBERT 
B. ROTEEI (0-547:l.74), Air 
Corps. 

Trial by G.CJ.t., convened at · 
Coffeyville Arm::, Air Field, 
Coffeyville, ·Kansas,· 4 and 5 
January 1945. Dismissal, 
total forfeitures and confine

) ment for three (3) years. 

OPINION of the BOARD OF REV'JEW 
'l'APPY, OO.J3.RELL and TREVETHA.t.'1, Judge Advocates 

l. The Board of Review has examined the record of trial 1n the 
case or the officer named above and submits this, its opinion, to The 
Judge J.dvocate General. 

2. The accused was tried upon the following Charges and Specifi
cations1 

CHARGE& Violation or the 96th Article or Viar 

Specitioation 11 In that Second Lieutenant Robert B. Rothe:,, 
Squadron_ T, 379th AAF Base Unit, did, at Coffeyville Arm:!' 
J.ir Field, Coffeyville, Kansas, on or about 20 November 
1944, wrongful.J.y at1d unlawfully submit an Operations · 
Order and Mission Report (Paragraph 34, Coffeyville Combat 
Crew training Station Operations Order .No~ 159A) which 
falsely stated that the total tlying time of the £light 
~overed thereby was three hours fifteen minutes, whereas 
the actual tlying time was approximately two hours forty
five minutes, and which falsely failed to disclose a 
landing at Kansas City Municipal Airport. · 

Specification 21 In that Second Lieutenant Robert B. Rothey,
* * *, cUd, at Coffeyville Army Air Field, Coffeyville,
Kansas, on or about 20 November 1944~ wrongfully and 
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unlawfully induce and procure First Lieutenant Butler 
H. Sanchez, a student officer, to enter Lieutenant 
Rothey' s name as pilot of Airplane Number 8700 upon an 
Operations Order and Mission Report (Paragraph 82, 
Coffeyville Combat Crew Training Station Operations 
Order Number 159!), whereas Lieutenant Rothy did not 
1n fact participate 1n the flight covered by such 
Operations Order and Mission Report. 

Specification ,31 · In that Second Lieutenant Robert B. Rothey, 
* * *, did, at Coffeyville Army Air Field, Coffeyville, 
Kansas, on or about 21 November 1944, wrongfully and 
unlawfully induce and procure Second Lieutenant Ansel 
Davis, a student officer, to enter Lieutenant Rothey's 
name as pilot of Airplane No. 8700 upon Operations Order 
and ~ission Report (Paragraph 56, Coffeyville Combat Crew· 
Training Station Operations Order No. 160A), whereas 
Lieutenant Rothey did not in fact participate in the · 
flight covered ~ such Operations Order and Aiissio;i Report. 

Specification 4: In that Second Lieutenant Robert B. Rothe~·, 
***,did, at Coffeyville Army Air Field, Coffeyville, 
Kansas, on or about 21 Novenfber 1944, wrongfully and 

. unlawfully induce and procure Second Lieutenant Ansel 
Davis, a student officer, to enter Lieutenant Rothey1s 
name as Pilot of Airplane No. 8700 upon an Operations 
Order and Mission Report (Paragraph 74, Coffeyville 
Combat Crew Training Station Operations Order No. 160A), 
whereas Lieutenant Rothey did not in fact participate 
in the flight covered by such Operations Order and Mission 
Report. 

ADDITIONAL CHARGE& Violation of the 96th Article 0£ War 

Specification ls In that Second Lieutenant Robert B. Rothey, 
* * *, did, at Coffeyville Army Air Field, Coffeyville, 
Kansas, on or about 20 November 1944, submit a flight 
report, \'lar Department Ail' Form No. l, which falsely 
reported a round-robin flight of .3 hours, 15 minutes, 
whereas in fact the aircraft was landed at Kansas City 
N.unicipal Airport and the actual flying time of the 
mission was less than .3 hours and 15 minutes, to-wit: 
approximately, 2 hours, 45 minutes. 

Specification 2: In that Second Lieutenant Robert B. Rothey, 
***,did, at Coffeyville Army Air Field, Coffeyville, 
Kansas, on or about 20 Hoveober 1944, wrongfully and 
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unlawfully induce and procure First Lleutenant 
Butler H. Sanchez, a student officer to place Lieu
tenant Rothey' s name as pilot on a flight report, War 
Department Ail' Form No. 1, for a flight in which Lieu
tenant Rothey did not participate. 

Specification 3a In that Second Lieutenant Robert B. Rothey, 
***,did, at Coffeyville Army Air Field, Coffeyville, 
Kansas, on or about 21 November 1944, wrongf'Ully and 
unlawfully induce and procure Second Lieutenant Ansel 
Davis, a student of'ficer, to place Lieutenant Rothey 1.s 
name as pilot on a flight report, War Department .lAF 
Form No. 1, for a flight in which Lietttenant Rothey did 
not participate. 

Specification 4s In that Second Lieutenant Robert B. Rothey1* * *, did, at Coffeyville Army .Air Field, Coffeyville, 
Kansas, on or about 21 November 1944, wrong.fully and 
unlawf'Ully induce and procure Second Lieutenant .Ansel 
Davis, a student officer, to place Lieutenant Rothey•s· 
name as pilot on a .flight report, War Department AAF 
Form lfo. 1, for a flight in which Lieutenant Rothey did 
not participate. 

SF.cOND ADDITIONAL CHARGE: Violation ot the 95th Article of War 

Specification: In that Second Lieutenant Robert B. Rothey,
* * *, did, -at Coffeyville Army Air Field, Coffeyville, 
Kansas, on or about 6 December 1944, defraud the Officers i/
Mess by preparing and submitting a chit for twenty cents 
(20¢), and paying that amount, whereas the price or the 
meal actuaily received by the said Second Lieutenant 
Robert B. Rot.hey was fifty cents (50¢), as he, the said 
Second Lieutenant Robert B. Rothey, then well knew. 

Accused pleaded not guilty to, and was .found guilty of, all Charges and 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to dismissal, total forfeitures and confinement for three 
years. The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

3. The evidence introduced by the prosecution is hereinafter sum
marized under appropriate headings indicating the Charges and Specifi 
CE.tions to which particular evidence is pertinent. · 

a. Charge, Specification 1 and Additional Charge, Specifi 
cation 1: 
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Under the Charge, Specification 11 accused is charged with 
reporting certain i'alse inf'ormation on an Operations Order and Mission 
Report, commonly called a Clearance sheet, and, under the Additional 
Charge, Specii'ication 11 he is charged with reporting the same false 
int'ormation on another report known as W .D. A.A.F. Form No. 1. 

The evidence introduced by the prosecution shows that on 
20 November 1944, accused, an instructor in instrument flying, accom
panied one or his students, Second Lieutenant William E. Hubert, on a . 
scheduled instrument training, round robin !light from Coi'feyville Army 
Air Field to Kansas City- and return. A round robin fiight connotes a 
continuous flight from place of departure to destination and return 
without landing until return to place of departure (R. 101 11). If, 
during a round robin flight, the plane is landed before return to the 
place of departure and "spends any amount of time on the ground and. 
then takes off and flys again" that constitutes two separate flights 
and must be lo~ged as two separate ·nights on reports made relative 
thereto (R. 55). iihen such an interrupted round robin flight is re
ported on W.D. A.A.F. Form No. 1, there should be set forth the original 
takeToft time, the time of the emergency- landing, the time or take arr 
from the emergency- landing field and the final landing at the place ot 
departure (R. 56). 

During this instrument training flight the plane was landed 
at Kansas City- Municipal Air}.rt and remained on the ground for approxi
mately 30 minutes (R. 11, l2 • When landing at the airport accused men
tioned to Lieutenant Hubert that •the weather was bad" (R. 15). He 
visited an office on the field to "check the weather" and thereafter 
informed Lieutenant Hubert that 11 there was a 500 feet ceiling at Chanute 
but it would be cleared to come back" (R. 17). 

The Operations Order and Mission Report which pertained to 
this flight had been signed by- accused and was admitted in evidence (R. 12,' 
13, 47; Pros. Ex. l).· It listed the plane's take-oft time as 1335 hours, 
its landing time as 1650 hours and total flying time as three hours and 
fifteen minutes. Line 20 of this form contained the mimeographed words 
"ROUTE OUT note landings". In the blanks thereunder there bad been printed 
in pencil the words 11Chanute to KC 11 • ·Line 21 of this form contained the 
mimeographed words "ROUTE BACK note landings". In the blanks thereunder 
there had been printed in pencil the words "KC to Chan DCK11 (Fros. Ex. l}. 
The words 11DCK" referred to Cof'feyville krrq Air Field and the words •KC• 
indicated Kansas City·(R. 15). . 

. The W.D. A.A.F. Form No. l which pertained to this night was 
also admitted: in evidence {R. 13, 24; Fros. Ex. 2). Lieutenapt Hubert 
did not make the entries on this form and he testified that the writing 
on it resembled tbat of' accused (R. 13, 14). The entries on this i'orm 
also reported that the time of' the f'light was f'rom 1335 hours to 1650 
hours, a total of "three hours and fifteen minutes. The flight was re:
ported thereon as made from "DCK KC" to "KC DCK 11 and in the blank entitled 
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11 211"NO. OF LAMDINGS 11 the figure had been inserted {Pros. Ex •. 2). All 
running landings, i.e. aircraft touching ground but taking off im
mediately in continuous movement without coming to a stop, were to be 
totaled in this blank "NO. OF LANDINGS" along with all other landings. 
No running landing, however, had been inade during this flight (R. 16). 
Ii' an emergency landing were made during a fiight and time spent -on the 
ground, these events should be reported on this form as two flights and 
the time of both take offs and both landings should be reported thereon 
just as on the Clearance sheet {R. 55). As this form had been made out, 
showing a flight from 11DCK KC" to "KC DCK" from 13.35 hours to 1650_hours, 
a total of three hours and fifteen minutes without any break-in the time 
sequence, and showing two landings made during the flight, it indicated 
a continuous round robin flight from Coffeyville At'my Air ·Field to 
Kansas City and return with one running landing made during it and the 
final landing made at the conclusion thereof, but did not reflect the 
landing made at Kansas City where .30 minutes were spent on the ground 
(R. 15, 16, 42, 4.3, 46, 47, 56). . 

. . 

When questioned the following day about the landing at Kansas 
City, accused admitted it and stated that it had been made because he had 
received a report of bad weather from 11Kansas City Radio or the Tower" 
{tt. 48). Under the regulations in effect at Coffeyville Army Air Field 
the minimum ceiling of visibility for-instl'UIMlnt training flights was 
1000 feet above the ground over cities and 500 feet above the ground 
over open country (R. 52, 5.3). . · · 

. b. Charge, Specification 2 and Additional Charge, Specification 2: 

Under Specification 2 of the Charge accused is charged with 
procur·ing the entrance of certain false information on an Operations . 
Order and Mission Report, commonly called a Clearance sheet, and under 
Specification 2 of the Additional Charge he is charged with procuring 
the entrance of the same false in.formation on another report known as 
W.D. A.A.F. Form No. 1. 

The evidence introduced by the prosecution shows that when an 
instructor and a student engaged in an instrument training fiight it 
was known as a dual ·night and the student and'instructor received credit 
for dual instrument training f'lying time. When two students f'lew a 
mission without an instru.ctor -it was known· as a team fiight. There were 
some four or .five student otticers at Coffeyville Arrq Air Field who had 
sufficient training to ·qualif1 them to act as instructors· on instrument · 
training flights and each ot these qualified students had been individually 
advised that he was capable ot so acting. When one ot these acting 
instructors engaged in an instrument training fiight with another student, 
the latter would be credited with dual instrument tly1ng time (R. Z'l, 57, 
58). 

. On 20 November 1944 accused told two of his students, First 
Lieutenant Butler H. Sanchez and Second Lieutenant Craig T. Anneberg, 
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to fly an instrument training mission and instructed Lieuten~t Anneberg 
to occupy the forward cockpit and Lieutenant Sanchez the rear cockpit. 
On the Operations Order and Liission Report the students inserted Lieu
tenant Anneberg's name as pilot on this mission. However, before taking 
off accused instructed both of the students that, after completion of' 
the mission, they were to erase Lieutenant Anneberg 1s name on the 
Operations Order and Uission Report and insert accused's name as pilot 
on this mission both c,n that report and on the TI.D. A.A.F. Form Ho. l 
relative thereto so that Lieutenant Sanchez would receive credit for 
dual instrument flying time. Accused also told them that other instructors 
were. indulging in the same practice. The two student officers performed 
the training mission unaccompanied by accused and, after completion 
thereof, Lieutenant Sanchez follo,,ed accused I s instructions by erasing 
Lieutenant Anneberg's name as pilot on the Operations Order and hlission 
Report and inserting accused's name in place thereof and by inserting 
accused's name as pilot on the U.D. A.A.F. Form No. l ·pertaining to 
this mission (R. 20-26, 28, ~; Pros. ~s. 2, 5). Neither Lieutenant 
Anneberg nor Lieutenant Sanchez were qualified to act as instructors. 
Furthermore, Captain Arthur E. Luthy, accused's superior officer and 
Operations Officer in charge of accused's instrument training flights, 
had never heard of such a practice of instructors informing students 
to report team fiights as dual flights (R. 57). A W.D. A.A.F. Form No. l 
was kept in each training plane, each flight was recorded thereon by 
the pilot after completion thereof' and at the end of' the day the forms 
were collected from the planes (R. 48). . · 

c. Cp.arge, Specifications 3. 4 and Additional Charge, Specifi
cations 31 4: 

Under Specifications 3 of the Charge and the Additional Charge, 
accus_ed is charged with procuring a student of'ticer, Lieutenant Ansel 
Davis to enter false information on an Operations Order and Mission Report 
and to enter similar information on a W.D. A.A.F. Form No. 1. Under 
Specifications 4 of the Charge and the Additional Charge, accused is 
charged with similar offenses involving the same student officer. The 
api:arent duplication of offenses is occasioned because of the fact this 
student officer engaged in two missions on the same day- and each.set of' 
offenses arose out or each or the missions. 

The prosecution introduced evidence to show that on 21 November 
1944, two. ot accused's students, Second Lieutenants Ansel Davis and John 
F. Alleman, f'lew together on two instrument training missions. The first 
flight commenced at 1.335 hours and ended at 1535 hours. During that 
flight Lieutenant Alleman occupied the forward cockpit of' the plane and 
Lieutenant Davis occupied the rear one. On the second flight· which 
coDIL18llced at 1600 hours and lasted f'oran hour and fiftT minutes the 
two students reversed their previous positions in the plane, Lieutenant 
Davis moving to the forward cockpit while Lieutenant illeman occupied 
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the rear one. The accused did not participate 1n·either of these 
flights (R. 31, 32, 39). 

Before taking off on the first flight accused told these 
two student officers that although they were to fly together on a 
team fUght they were to log it on their reports as a dual mission 
(R. 40). Arter the first £light had been concluded and in accordance 
with accused's instructions, Lieutenant Davis erased Lieutenant All~man's 
name which had been previously entered as the name or the pilot on the 
Operations Order and 1Iission Report relative to this £light, inser,ted 
accused's name as that of the pilot and signed accused's name in the 
signature blank at the bottom thereof (R. 33, 34; Pros. Ex. 6). Similarly, 
after conclusion of the second £light and again follcming accused's 
instructions, Lieutenant Davis erased his own name which appeared as 
the name of the pilot on the Operations Order and I;iission Report relative 
to this flight, inserted the accused's name as pilot and signed accused's 
name at the bottom of the.report (R. 35, 36; Pros. Ex. 7). llso, in 
accordance with accused's instructions, Lieutenant Davis entered accused's 
name as that or the pilot on both of.these flights on the W.D~ A.A.F. 
Form No. l relative thereto (R. 36-38; Pros. Ex. 8). To explain his 
conduct in giving these instructions to these two student officers, 
accusedJnf'ormed them that he was feeling ill but reared to report to 
the Flight Surgeon because he might be grounded (R. JS). ·Neither Lieu~ 
tenant Davis nor Lieutenant Alleman was qualified to act as an instructor 
on instrument training missions (R. 57, 89). · · · 

d. Second Additional Charge, Specifieatiog1 

The prosecu~ion introduced evidence to show that on 6 December. 
1944 accused visited the Officers I Mess at Coffeyville A:rmy- Air Field 
where he consumed a f'ull. course noonday meal which sold for 50 cents 
(R. 59~62). · After completing his meal accused picked .up the guest check 
which lay alongside his plate, approached the-cashier's.desk and filled 
out the check stating on.it that he bad consumed a sandwich and milk 
and placing what· appears to be the figure "20 11 in the price column on 
the check. He presented the check to -the·cashier who wrote the figure 
11 20" in red pencil at the bottom thereof and then accused paid 20 cents 
to the cashier for the meal. Accused's conduct was being specifically 
observed by personnel on duty in the ·Mess because their suspicions bad 
been aroused by his behavior a few days prior (R. 65-69, 72., 73). 

4. Arter accused's rights bad been explained to him he elected 
to make an unsworn statement reciting the following matters. With respect 
to Specification l or the Charge accused stated that the scheduled round 
robin .flight to Kansas City and return was made via Chanute and that, 
when they arrived over Kansas City, the7 were advised by the nKansas 
City Radio11 that the.celling over Chanute bad dropped to 400 .f'eet. 
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Rather than risk a return flight with·such low visibility accused 
landed at Kansas City Municipal Airport and was then informed that 
the ceiling over Chanute had risen to 900 feet and was still rising. 
He uas also informed that he needed no additional clearance to leave 
the airport because of his Arm::, round robin Clearance sheet covering 
the entire flight. He entered two landings on his report concerning 
this flight and "volunteered to tell different people around the 
flight that I had landed at Kansas City, which is also some proof that 
I wasn't trying to mutilate any record. 11 He did not indicate his 
emergency landing on the forms by reciting place and time because 
11 It bas been advisable on the Base that you do not have to fill out 
both squares of landing time when you take-off right away and come 
back" (R. 79). · 

In reply to Specifications 2, 3, 4 of t.he Charge and the 
Additional Charge accused stated that at one instructors' meeting 
with Captain Jeffers there was a discussion about qualifying certain 
students as instructors who had 1000 or 500 hours of flying time but 
no names of any such students.were mentioned. Accused interpreted 
the discussion to mean that when two of his students, one of whom 
had been qualified as an instructor, engaged in a team flight, the 
unqualified student could receive credit for a dual instrument flight 
only if the reports were made out with accused's name entered as pilot 
on the flight. Later on 20 and· 21 November 1944, he was feeling ill 
but, so that his students would lose no instruction time and so that 
no extra burden would be imposed on other instructors, he 11didn 1t au
thorize" but 11merely told these students word for word what Captain 
Jeffers had told me-at this previous meeting and I just told them to 
not lose any time that if they wanted to they could go ahead and fly 
and log my name in the Form 1 as a dual ride so they would not get 
behind in their time. 11 No notice was ever posted on the bulletin 
board as to the names of those students who were qualified to act as 
instructors and accused did not learn who they were until after com
mission of the acts recited in these Specifications (R. 79-80). 

In reply to the Specification or the Second Additional Charge 
accused stated that, after eating· 11a full meal"·costing 50 cents at 
the Officers' Mess on 6 December 1944, he approached the cashier, dis
covered he had but- "twenty cents in silver and some odd pennies" in 
his pocket, laid 20 cents with his check on the counter and told the 
cashier he would obtain the balance from his coat pocket. He obtained 
30 cents from his trench coat, returned and "thinking nothing of it just 
nonchalantly laid the thirty cents on the counter and turned.around and 
walked out, thinking nothing or it. 11 

The defense offered Second Lieutenant Curtis W. Hoke as a 
witness and he testified that Captain Jeffers had stated that certain 
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stud.er.ts could l:1 L-sed as instructors and that 11 we were to use these 
s tud.sr:.. ta en te.:::1c, r .iJ.as, and when we usod these students in the front 
seat, tl'ia stu;:font in the back seat was to receive) qualified dual 
instrumentstt (R. 81). He further testified that Captain Jeffers 
definitely named the students who were qualified to serve as in
structors and that Captain Jeffers never stated that, if a student 
served as an acting instructor, the instructor-in-fact would receive 
pilot time credit for the flight (R. 83). 

5. To rebut the matters introduced by the defense, the prosecu

tion offered evidence to show that Captain Jeffers discovered that 


. some eight or nine of the student flyers had extensive instrument 
training and approximately 1500 hours of flying time. He informed 
these students individually and also their respective flight commanders 
that they were qualified to act as instructors. He never told accused 
that any of the students in his flight were qualified to act as instructors 
and in fact Lieutenan~Sanchez, Alleman, Anneberg and Davis had not been 
designated as qualified instructors (R. 88, 89). · Furthermore, when any 
such qualified student acted as an instructor he was the one to receive 
credit for the flying time and not the instructor who had not participated 
in the flight. Captain Jeffers had never authorized the instructors 
under his command to claim credit "for pilot time in a plane in which 
th~y did not fly"; no one was entitled to claim credit for flying time 
unless he actually participated in a mission and he had never stated 
that when students flew as instructors they were to substitute the name 
or the instructor~in-fact on night reports (R. 90; 92, 96). 

_ In the latter part of November 1944, Captain Lester c. Pagliuso 

showed accused the various Clearance sheets and W.D. A.A.F. Forms No. l 

(Pros. Exs. 1, 2, 5, 6, 7, 8) involved in these proceedings and, when he 

informed accused he would have to report the matters to higher authority, 

accused stated that there was a 11 misunderstanding on his part 11 and he 

wished that Captain Pagliuso would 11 forget the whole,af'fair 11 (R. 93, 94). 


Second Lieutenant William E. Hubert was recalled as a witness 

and testified that on the scheduled round robin flight to Kansas City he 

did not fly under the hood but with the cockpit seat lowered and that 

during the flight the lowest ceiling of visibility was 3000 feet, the 

plane al~ays being flown below the clouds (R. 95). 


. Lieutenants Sanchez, Davis and Anneberg all were recalled and 
testif'ied that accused had not told them that Captain Jeffers had stated 
that student officers who had 500 or even 1000 hours of !lying time were 
qualified to act as instructors (R. 95-97). 

6~ Umier Specifications l of the Charge and the Additional Charge, 
the accused is charged with falsely stating on a Clearance sheet and on a 
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W.D. A.A.F. Form No. 1, respectively, that the !'lying ti.me oi'-a 
particular mission was three and a quarter hours and failing to dis
close a landing and a thirty minute stop at a Kansas City airport. 
The evidence conclusively establishes that the stop was made and that 
the actual !lying time was only two hours and i'orty-i'ive minutes. 
Furthermore, it was established reporting practice at the field for 
all pilots to indicate on these flight reports any landings made · 
during a mission, other than running landings, by noting the time and 
place of landing and time of take off. However, on the Clearance sheet 
and the W.D. A.A.F. Form No. 1 relative to this flight accused entered 
the total flying time as three and a quarter hours and did not note the 
Kansas.City landing by entering ti.me and place thereof•. This evidence 
establishes the falsity of both reports and sustains the.court's findings 
ot guilty. 

The evidence introduced under Specifications 2, 3, 4 or the 
Charge and the Additional Charge amply establishes commission of the 
offenses alleged. Ue find accused's attempts to excuse his.conduct 
because of ignorance as unconvincing as did the court. It is quite 
apparent from the record of trial that the preparation of these false 
reports was knowingly and intentionally procured by the . accused to 
indicate his performance or duty in which he had not in fact engaged. 
The evidence sustains the· findings or guilty·of these six Specifications. 

The evidence also sustains the findings of guilty of. the 
Specification of the Second Additional Charge. Accused's defense to 
this Charge is entitled to no credence in view or the £act that the 
witnesses. to the transaction were not casual observers but were person
nel or the Oi'ficers 1 ?Jess who paid. carerul attention to accused I s 
conduct because their suspicions had previously been aroused. 

7.. Accused is almost 25 years or age •. From September 1938 to. 
June 1911) be was a student at the University or 1Torth Carolina. He 
entered milltal7 service on l October 1911) and after completing the 
course or instructio~ as an.aviation student at Luke Field, Arizona, 
on 30 October 1942, he was promoted to staff sergeant and was rated 
pilot. On 9 Januar1 1943 he was appointed a flight officer and on 
9 March 1944 he was commissioned a second lieutenant. 

· 8. The court was legally constituted and had jurisdiction of· the 
person and the offenses. No errors injuriously affecting the sub
stantial rights or the accused were committed during the trial. In the. 
opinion ot the Board ot Review the record of trial is legally sufficient 
to support the findings or guilty and the sentence and to warrant 
confirmation of the sentence. Dismissal is mandatory upon conviction 
ot a violation ot Article ot Tiar 95 and is authorized upon conviction 
ot a violation or Article of War 96. 

~:,;Ltt· : ::::::: 
~-+----.-----·_...,......,.................·___, Judge Advocate 
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SPJGH-CM 'Zl4390 

Hq ASF~ JAGO, Washington 25, D. C. 

TOa Tbs Secretary of War 

l. Herewith are transmitted for .the action pf the Fresident 
the record or trial and the opinion or the Board or Review in the 
case or Second Lieutenant Robert B. Rothe7 (0-547174), Air Corps. 

2.. I concur in the opinion of the Board or Review that the 
record or trial is legally sufficient to support the findings or 
guilty and the sentence and to warrant confirmation or the sentence. 
I recommend that the sentence be confirmed but that the forfeitures 
and confinement be remitted and that the sentence as thus-modified 
be carried into execution. 

). Inclosed are a draft or a letter for your signature, trans
mitting the record to the President for his acti~n, and a form ot 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

3 	Incls . MYRON C. CRAMER 
1.. Record or trial Major General· 
2. Dft ltr for sig S/W The Judge Advocate General 
3. Form of action 

(Sentence confirmed but forfeitures and confinement remitted. 
o.c.u.6. 149, 16 Apr 1945) 
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· WJiR'DEPARTMENT 
Amr:, Servioe Forces 

In the Office of The Judge AdTocate General 
Washington, D.c • (181) 

SPJGK - CM 274412 . it 8 FEB 1945 

U N I T E D S T A T E S ) FIFTH HEADQUARTERS AND HEADQUARTERS DE
) TACiill:ENT, SPECIAL. TROOPS, FOURTH .AA.MY 

Te ) 
) Trial by G.C.M., convened at Camp 

Seoond Lieutenant fHOllA.S C. Swift, Texas, 18 January 1945. Dis
AVERY (O-li80797), Field ~ missal, total forfeitures, and con
Artillery. ) finement for three (3) years. 

OPINION of the BOARD OF REVIEW 
LYON, HEPBURN and MOYSE, Judge Advocates. 

1. The record of trial in the case of the officer named above ha.a 

been examined by the Board ot Review and the Board submits this, its 

opinion, to The Judge .Aclvooate General. 


2. The accused wu tried upon the follovring Charge and Speoifioationa 

CHARGE• Violation ot the 61st Article of »a.r. 

Speoifioationa In that Seoond Lieutenant Thomas c. Aver.,, 4102d 
Quartermaster Truok Compan;r, did, without proper leave, absent 
himself trom his organiution at Camp Swift, Texas from about 
22 December 1944 to about 30 December 1944. 

He pleaded guilty to and ~s found guilty of the Charge and the Specification. 
No evidence wu introduoed of &D:'/. previous conviction. He was sentenced to 
be dismia1ed the service, ·to forfeit all pay and allowanoes due or to,beoome 
due, and to be confined at hard labor for three years. The reviewing authority 
approved the sentence and forwarded the. record of trial for aotion under 
·Article ot War 48. · 

z. Notwithlt&nding the acoused's plea of guilty the prosecution intro
duoed evidence to show'. that during the ti.me aet forth in the Specification 
aDd at the time ot trial the accused was in the milltary servio e of the United 
State, in the grade of aeoond lieutenant, and in August 1944 wu assigned to 
duty- with the il02nd Quartermaster fruok Compaizy- (R. 6 ). During December 1944 
he wu abaent on a leave ·or absence which expired 22 December 1944. He failed 
to return to his organization until 0600 30 December 1944 (R. 7). On or about 
the 23rd ot December 1944 a telegram was received from the accused stating 
that he would be two or three days late in returning from his leave because 
he had lost his baggage. The telegram wa.a not answered as it did not request 
any exteillion of the leave (R. 9 ). He was entered as absent without leave in 
the morning report ot his organization as of 21 December 1944 (Ex.· A). 

•• Detellle counsel announced that the accused'• ri~ts had been ex
. plained to _hbl and that he desired to make an Wl.SWorn statement. Thereupon 
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the accused stated tha.t on 18 December 1944 while going from Columbia., 
South Carolina., to Greensboro, North.Carolina., he lost his luggage. Upon 
his a.rriva.1 a:t the latter place he wired to ba.tta.lion. hea.dqua.rters tha.t 
he would be two or three days la.te beoa.use of his loss. He did not re
queat additiona.l leave because he did not know how long it would take to 
find his luggage. He waited two de.ya in Greensboro upon the advice of thoae 
in charge of the freight station. A tracer wa.s then sent out for the luggage 
so he waited three more da.ys for a report. His luggage could not be found 
so he returned to his post. That we..s the only reason for his delay in 
tr~it (R. 8 ). 

5. The findings of guilty of the Charge and Specification were amply 
supported by the evidence adduced by the prosecution, the unsworn state
ment of the accused, and his plea of guilty. 

6•. War Department records show the accused to be 28-1/2 yea.rs of. 
a.ge a.nd single. He graduated from high school and for 2-1/2 yea.rs attended 
Georgia. State College. From October 1939 until he was inducted into ·the 
service on 22 January 1942 he was employed intermittently a.s a teacher by 
the Board of Education in Atlanta.~ Georgia.. He attended Officers' Candidate 
School in Field Artillery at Fort Sill, Oklahoma., and on 22 April 1945 was 
commissioned a second lieutenant, Field Artillery, AUS. 

7. The court was legally constituted and had jurisdiction of the ac
cused and the offense. No errors injuriously affecting the substantial rights 
of the accused were oommitted during the trial. In the opinion of the Boa.rd 
-of Review the record of trial is legally sufficient to support the finding 
of guilty of the Charge and i ta Specification a.Dd the sentence and to warrant· 
confirmation of the sentenoe. A sentence of dismissal ia authorized upon 
conviction of a Tiolation of Article of War 61. 

Judge Advoca.te. 
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SPJGK • CM 2 74412 lat Ind 

Bl ASF, JAGO, Washington 25, D. C. 
fES 12. 1945 

TOa The Secretary of War 

1•. Herewith transmitted for the a.otion of the President are the 
re oord of trial and the opinion of the· Board ot Review in the oaae ot 
Second Ueutenant Thomas c. Avery (0-1188797), Field Artillery. 

2. I concur in the opil:lion o.f' the Board ot Review that the record 
o.f' trial is legally sufficient to support the findiDga and the sentence 
and to warrant oom'irmtion ot the sentence. I recommend that the sen
tence be confirmed but commuted to a reprimand and .f'cr.f'ei ture ot $50 pq 
per month ·for six months, and that the sentence as thus modified be 
carried into execution. 

3. Inoloaed are a draft ot a letter for your signature transmitting 
the record to the Preaident for his action and a .f'orm ot Executive action 
designed to carry into e.f'.f'eot the recommendation hereinabove made, should 
such a.otion meet ~th approval. • 

~ Q.. ~.--- p .. • 

MYRON o. CRAMER 
· Major General · 

3 Inola The Judge .Advooate General 
1. Record o.f' trii.l 
2. Drrt ot ltr dg Seo ot War 
3. Form ot Ex action 

(Sentence con:f'irmed but commuted to. reprimand and i'or.t'eiture o! $50 
per month !or six months, o.c,K.o. 114, S Apr l94S) . · 
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WAR DEPART.:~'T 

Army Serv:ice Forces 


In the Office of The Judge Advocate General 

(185)Washington, D.C. 

SPJGQ 
CM Z744E,2 16 FEB 1945 

U N I T E D S T A 'l' E S 	 ) Jl'R.MY AIR FCRC&S 
) PROVING GROUND CmMAND 

v. 	 ) 
) Trial by G.C.i'l., convened at 

Private J. D. TALBOTT ) · Eglin Field, Florida, 25 
(34279487), Security ) January 1945. Dishonorable 
Sectioo, 610th Army Air ) discharge and conJineinent for 
Forces Base Unit, D. ) thirty (30) years. Discipli 

) nary Barracks. 

REVIEW by the BOARD OF REVIE\'l' 
AHDREWS, IBEDSRICK and BIEP..ffi, Judgo Advocates. 

1. The Board of Review has examined the re.cord of trial in the 
case or the soldier named above. 

2. Accused was tried upon the follOl'l'ing Charges and Specifica
tions a 

CHARGE Ia Violation or the 61st Article of vrar. 

Specifications !n that Private J. D. Talbott, Security 

Section,. 610th.Anny .lir Forces Base Unit, D, then 

889th Guard Squadron, did, without proper leave, . 

absent himself from his station at F.glin Field, 

Florida, from about 4 December 1942, to about 11 

July 1943. 


CHARGE II1 .Violation of the 	69th Article of War. 

Speci!ications In that Private J. D. Tal~ott, Security 

Section, 610th Army Ail' Forces Base Unit, D, then 

889th Guard Squadron, having been- duzy- rJ.aced in 

ccn.t'inement at Fort Crook, Nebraska, on or about 

11 July 1943, did, enroute to Eglin Field, Florida, 

under armed guard, at Pashville, Termessee, en or 

abcut 16 July 1943, escape fro'TI said confinement 

before he was set at liberty by proper authority. 


CHARGE III1 Violation of the 58th Article of War. 
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Specifications In ·that Private -J. D. Talbott, Secm-ity 
Section, 610th Army Air Forces Base Unit, D, then 
889.th Guard Squadron, F.glin Field, Florida, did, at 
Nashville, Tennessee, on or about 16 July 1943 desert 
the service of the United States and did rem.a.in absent 
in desertion until he was returned to military control 
at Greenville, Mississippi on or about 2$ Decanber . 
1944. 

He pleaded guilty to Charges I am n am the Specifications thereof, 
guilty to the Specification, Charge III, except the words "desertion• 
(sic) and •in desertion,• substituting toorefor r6spectively, the 
words, •absent himself' without leave .from," and •without leave;" 
o.f the excepted 110rds, not· guilty, and of the substituted 1'0rds, 
guilty] and not guilty to Charge nr, but guilty of a violation ot 
the 61.st Article o.f War. He was .found guilty of all Charges and 
Speoiflcations. Evidence of one previous ccnviction by SlJDlll9.ry . 
court-martial for .absence without leave for 16 days 1n violation 
of Article of Ykr 61 Rl!I introouced at the trial. He was sentenced 
to be dil!lhonorably discharged the service, to forfeit all pay and 
allowances du.e am to become due, and to be confined at hard labor, 
at such place as the reviewing authority might direct, .for thirty 
(30) years: The reviewing authority approved the sentence, designated 
the United states Disciplinary Barracks, Fort Leavemrorth, Kansas, 
as the pl.a.ca ot ~onf'inement, and forwarded the record of trial for 
action ilnder Article Qf war 50½. · 

3. In support. of the plea of guilty to Charge I and the Speci
fication thereof, the prosecution introduced the original. morning 
report of the 889th Guard Squadrcn far 4 December 1942, showing 
accused •r.r dt pass to AWOt 160011 (R. 9; Pros. Ex. A). Master 
Sergeant Clifford N. Brc,,m, first sergeant of the 889th Guard Squadron 
on 4 December 1942, who slept in the same barracks with and knew 
accused, mg.de the entry on the original morning report, which was 
initialed by the comanding officer. Sergeant Brown al.so ma.de a 
personal search for accused after accused failed to return .fran a 
pass, but could not locata him. (R. 10-12) The prosecution also 
introduced an extract copy of the morning report of Detachment of 
Priscners, Fort Crook, Nebraska, for 10 July 194.3 shOll'ing accused 
"AJ>P by c Au.th in' Council Bluffs, Ia. Del v by net y.p. ·Dist 115 ?th 
SC Ft Onaha, Nebr. Canf under 58th AW lls45 AM by order of OD" (R. 
l.JJ Pros. Rx. B). The cwrt was requested by the trial judge advocate 
am iqstructed b;r the president to cmsider only the portion of the. 
extract copy which pertained to incarceration of accused in the guard
house (R. 1.3-14). 

The 889th Guard Squadron was de-activated ai 1 April 1944 
and all personnel were transferred in grade to the 610th MmY' Air 
Forces Base Unit, D. At the time o! trial, accu~ed was a member of 
the latter organization (R. 14-15), · 
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As to the Specification, Charge II, am the Specificati~n, 

Charge III, the evidence for the prosecution shows that Private First 

Class Ed-win c. Myers, Jr. was directed by special orders dated 9 

July 1943 to proceed to Fort Crook, Nebraska, mere accused vas in 

confinement, ·ror the purpose of obtaining and returning accused to 

Egl.:in Field, F1orida (R. 16; Pros. Ex. C). Private :ifyers proceeded 

to and arrived at Fort Crook on 15 July 1943, en which date accused 

was turned over to him in civilian clothes. Private 1tyers, armed 

with a pistol, ha.rrlcuf'fed a._ccused to him and started by rail back 

to Eglin Field (R. l?). Upon arrival at Nashville, Tennessee, m 

16 July 1944, they had a layover of several hours and went to the 

u.s.o. Lounge in the Union Station. · Accused asked nermission to 
write a letter, and per.nission was granted and the handcuffs were 
removed. Upcn request, accused ..as also eiven permission to step . 
across the room, about 25 feet, to mail the letter. Instead of doing 
so, accused dropped the letter and without permission ran out of the 
doorway :into the crowd. Private 1Jyers pursued him, but was unable 
to find him, and did not see h:im agam until 4 Januar.: 1945 at the 
guardhouse :in Eglin Field. Private Hyers notified the Military Police 
and civilian hiehwa.y patrol in Nashville and returned to .i!":glin Field 
without the accused (R. 17-19). Private :.fyers was anned 'With a loaded 
pistol at the time accui:;ed fled from the room (R. 2'.)). 

The accused was stopped on the streets o:f Cleveland, 
Mississippi, on 3 December 1944 by Rufus P. wait, Jr., Chief of 
Police of Cleveland (R. 20-21). 01 being asked for his draft card, 
accused presented a classification card bearing the name Leon Price, 
and showing a 4-F classification (R. 20-22, 24). 01 the :following 
day the card was re-eJGrn:i.ned by Walt, and by tearing off something 
pasted on the back, he found that the card was from the "Neshoba 
County, Mississippi, Philadelphia board" (R. 24). Accused subsequently 
ad!!litted tearing this card up and throwing it ~ the commode in the 
jail (R. 23). Accused was taken to the Bolivar County Jail in Clevelarrl 
an the night of 3 December 1944, and was there informed about his 
"constitutional rights" by Walt, who told him that he did not need to 
say anything and that anything he· said could be used against him. He 
told Walt that his name was Leon Price (R. 25). Accused was wearing 
civilian clothing woon arrested, ·and had a 1936 Pontiac auto~obile 
in his possession which he said was his, and to which he had a bill 
of sale made out to Leon Price. The car had an Arkansas license tag 
on it, and an Alabams1 and Tennessee license tag were found in the 
back of the car. Accused admitted throw:ing away an Clclahoma license 

. tag near Cleveland, 1ilich ms later found by Walt (R. 23-:-.24, 33). 
This tag belcnged".to a "Buick autanobile and sane lady in Oklahana" 
(R. 29). Accused had a typewriter and a suitcase at a local hotel. 
b suitcase caitained two suits of civilian clothing, cards, dice, 
two little. boxes "known as the shell game," personal letters ad~essed 
to the accused, and other personal articles (R. 25, 29, 35). 

/ 
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William Clayton Dempsey, Chief Deputy Sheriff of Bolivar 

County, was present during a conversatfon between accused and Walt 

on 3 December 1944 in the sheriff's office (R. 33-34, 38). Accused 

told Danpsey that his name was Leon Price; that he had been classi 

fied 4-F because he had lung trouble; and that he had been follow

ing carnivals and circuses all over t~e country (H. 34-35). 


On the following day (4 December 1944) accused asked to be 

represented by an attorney, and "the best criminal lawyer in Bolivar 

County" was detailed to represent him (R. 26). 


· On Monday, 5 December 1944, Chief Deputy D(;lllpsey am. an 
agent of the Federal Bureau of Investigation went tp the jail to talk 
to the accused, and as they "started in tm hallway", before either 
!:ad addressed the accused, accused S3id, "Mr. Dempsey, come here a 
minute. I want to talk to you a little bit ..this morning". On being 
asked what he mnted, _accused said., 11 I just 11:1.nted to tell you the 
truth. I have been lying to you. I am a deserter from the .Anny and 
have been gone over two years. I want to get back in the Army and 
get straightened up" (R. 36). Accused then said that his name -,,as 
J. D. Talbott and that he had been follawing carnivals and circus 

shows fro:n place to place and had been in Idaho., Nevada., and Chicago 

(R. 36). Accused admitted having escaped his guard in Nashville., 
Tennessee. He admitted picking up the classification card in· · 
Pascagoula, rubbing out the name ai it., and typing in the. name 
11!.eon Price" (R. 36-37). The above conversation took place thirty 
minutes after accused had. talked with his lawyer., am accused admitted 

. that his lawyer had told hm he could not get him cut~ Accused ad
.mitted 	using the aliases of Leon Price am Frank Nelson., and his 

"fingerprints showed" that be had been fined $10.00 as Frank Nelsoo 

in Granada., Mississippi., en a 11drunk11 charge (R. 37). 


On 6 December 1944, while the witness 'Walt was in the jail 
"after another prisoner far trial"., he told accused., "I see you have 
lied to men •. Accused then admitted that he had lied., am. told Walt 
that he had deserted the Army at Eglin Field., Florida, in 1942., and 
in July 1943 had bean apprehended., had escaped from his millta.ry 
escort., and ba.d been at large since that time. He al.so stated that 
he had used the a.11ases of Frank Nelson am. Leon Price (R. 26-27). 
Walt asked accused why he had deserted., and accused stated that he 
did not like the Army. Accused did not say anything about 1ntending 
to return to the military authorities (R. 28). Subsequently., en 29 
Deca:nber 1944, \'lalt turned accused over to the military authorities 
at tho guardhouse at Greenville Army Air Base., Greenville, Mississippi, 
a distance of 43 miles from Cleveland (R. 28). 

' 
After being warned of his rights by the investigating offi

cer, First Lieutenant Alfred A. Levingston., at Eglin Field, Florida., 


4 
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accused later admitted raving been arrested in Cleveland, ·Mississippi, 

after being there only bro hours. He recounted having worked for two 

circuses in the spring of 1944 under the name of Frank Nelson, and 

also menticned other shows and expositions. Ile stated that he had 

been all over the country and that he did not stay in any one place 

more than two to four days at a time (R•. 43-45). The distance from 

Cleveland, :Mississi:ppi, to Eglin Field, Florida, is 4f:JJ miles (R. 45). 


4. The accused, after having his rights as a witness fully 

explained to him, elected to remain silent. No evidence was offered 

in his behalf (R. 46-47). 


5. '!he pleas of guilty, together with the evidence i.'ltroduced 

by- the prosecutiai., support the f:indings of guilty- of Charges I and 

II and the Specifications thereof. While in the custody of the armed 

guard, to whom he was delivered fran his place of confinement at 

Fort Crook, Nebraska, accused 11as in confinement within the meaning· 

of Article of W"ar t$ (See M.C.Y. 1928, par. 139; ·Dig. Op. JAG, 1912
40, sec. 427(6); Bull. JAG, Jan.-June 1942, p. 58). • 


With i-eference to Charge III an:1 the Specification thereof', 
, accused pleaded guilty- to absence without leave., and the pros~cuticn 

introduced independent evidence in proof' of trat offense. The evi
den:e bearing upon the accused's intent tc:> desert so clearly- justifies 
the f:fnding of g11ilty of desertion that further discussicn is unneces
saey.· 

6. The accused fir,si> absented himself on 4.Decentier 1942·, and 

was not a.x_-raigned until 25 Januaey 1945. Absence withou.t leave not 

being a continuing offense (M~C.M• ., 19~, par._67), a plea in bar 

umer Article of War 39 11'0Uld have been proper, since mOJ"e than two 


·years 	had elapsed since the c91Dllliss1on of the offense alleged under 
Charge I. The record does not shotr that accused was advised of his 
right to plead the· statute of limitations. It is noll" settled~ 
however, trat the fllilure of the record to show affirmatively that 
accused was advised by- the court ar his counsel of the availability 
of the statute as a defense does not affect the legal suf.t'iciency- of 
the record to support the findings of guilty-. It is presumed that · 
accused•s counsel properly p,rf'ormed his duty.and advised·accused 
!'u.lly of his rights (CM 231504, ~, .18 BR 235, Bull. JA.G, Feb. · 
1944, P• 56). · . . · 

7. The defense moved to strike from the record the testimacy 

of Rui\J.s P. Walt, Jr. as to statements made by- the accused on 6 

December 1944 while in the county jail, on the ground that a con

fession was elicited without previous warning to the accused t,hat 

th~ information given might later be used against him (R. 31).: 


5 
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Upon sir.1ilar grounds the defense also moved to strike all the testi
mony of ~lilliam Claytc,r,, Dempsey wit~ res:i):lct to questioning in the 
sheriff's office on 3 December 1944 (R. 38). It is true that accused 
was not apprised of his rights by ·;ral t :in the sherif'i' 1 s office on 3 
De-::ember until after some questions concerning his classification 
card had been answered by the accused (R. 34, 3S), and that on 6 
Decanber, ·;ialt, by his own ad11ission, did not again advise accused 
of his rights (R. 30-31). However, for a number of reasons the motion 
to strike the testimony was properly overruled. !t appears that 
practically all of such testimony ccnsisted of admissions against 
i.>1terest rather than confessions, and as such was ad:nissible without 
any affirID:l.tive showing th1t it w:i.s voluntarily made (Dig. Op. JAG, 
1912-40, sec. 395(3); :J.C.:J. 1928, par. 114£). Assuming that the 
testimony did. contain a confession, it appears that. the state.l'lents 
were made to civilian officers who were not acting as ar,ents or 
representatives oi' military superiors, and consequently it was not 
essential that accused be ai:1.~,i~ed of his rights cr.c.:.t. 1928, par. 
11~; CM 121585, Dig. Op. JAG, 1918, P• 317; CM 211898, Shelton, 10 
BR 153; c:r 2JL.83S, Blizzard, 21 ER 183). r.roreovcr, it appears from 
the record that accused ~ ar.pressly advl:~d of his rlghts by Walt 
on the night o.t J December 1944, before Dempsey saw him, .!l.nd, even 
if such advice were nece.;=ary, it was not necessary to repeat it on 
6 Decenber. lhe warning need not be immediately prior to the confes
sion (CM 230070, Henry et al, 17 BR 291, Bull. JAG, March 1943, p. 
95). 

In any event, if regarded as improperly admitted confessions, 
the statements made by accused would not be fatal to cawiction because 
the intention not to return is clearly proved by other competent evi
dence of such quantity and qiality as practically to compel in the 
minds of reasooa.ble men the finding of guilty (C;t. 2377ll, Fleischer, 
2.4 ER 39). 

8. The charge sheet shows that accu~ed is 25 years of age. He 
was inducted at Camp Shelby, Mississippi, on 11 June 1942, and lnd 
no prior service. 

9. The court vas legally constituted. No en-ors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence. 
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UNITED STA.TES 	 ) AFlIT GROUND FCRCES 
) REPI.ACEflfdJT DEPOT NO 1 

v. 	 ) 
) Trial by G.C.M., convened at 

Private DAN:IBL W. GREEN ) Fort George G. Meade, :Maryland, 
(33170934), Company C, ) 2? January 1945. Dishonorable 
Military Police Battalion, ) discharge and confinement for 
Army Ground Farces Replace- ) five (5) years. Uidwestem 
ment Depot No. l, Fort ) Branch., Disciplinary Barracks. 
George G. Meade, Maryland. ) 

- - - -· - - - - - 
HOLDING by the BOARD OF fu.--YIEii 

ANDREVfS, 1'1U!:Dr..1UCK and BIERBR., Judge Advocates. 

1. The Boa.rd of Review has examined the record of trial in the 
case of the soldier named above. · · 

2. The accused ms tried upon the following Charge and Spaci.fi 
cation: 

CHARGE: Violation ,of the 58th Article of War. 

Specification: In tra.t Private Daniel w. Green., then of 
Company D., 31st Replacement Battalion, 8th Replace
ment Regiment (Inf), now of Company C, ~tilitary 
Police Battalion, did, at Fart George G. Meade, 
~ryland, on or about 0545, 13 December 1944, desert 
the service o! the United States by absenting him
self without proper leave from his organization with 
intent to shirk important service, to wit: transfer 
to a port of embarkation for overseas shipment, and 
did remain absent in desertion until he was apprehended 
at Yla.shington, District of Columbia, on or about 0530, 
a:> January 1945. 

He pleaded not guilty to arxi was found guilty of the Specification am 
the Charge. Evidence of three previous convictions for minor offenses 
was introduced at the trial. He was sentenced to be dishonorablY dis
charged the service, to forfeit all pay and allowances due or to beccme 
due, and to be conf:ined at hard labor, at such place as the reviewing 
authority might direct, for five years. '.I.he reviewing authority 
approved the sentence, designated the Midwestern Branch, United States 
Disciplinary .Barracks, Fort Benjamin Harrison, Indiana, as the place 
of confinement, and withheld the order directing the execution or the 
sentence, pursuant to Article c:,f War 5o½. 
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3. The evidence for the prosecution established the following 
state of facts. 

The accused was named on a shipping list in orders to proceed 
from an Army Ground Forces Replace~ent Depot to a port of embarkation. 
The orders assigned the personnel so named to a specific shipment 
number, assigned an A.PO nailing address for use "until arrival at 
final dest:ination", provided for movement by trains, with an escort 
personnel detailed, a ccnvoy commander and convoy officer to conduct 
the movement to the port of embarkation and 11 continue 'With movement 
through port area to overseas destination11 , 'With staff officers 
detailed 11 for period of movement from this station to overseas des
tination." (R. ?; Pros. Ex. a.). 'lhe shipping list, naming the 
accused, was attached (R. ?; Fros. Ex. B). 

An officer assembled the men, including the accused, and 
notified them th.at they w:ire on an alert, status for shipment, read 
to them a certificate of notice of transfer to a port of embarkation 
for shipment overseas, and explained the seriousness of the occasion 
and the importance of their being present (R. ?) • He notified the 
accused that the accused was an orders for shipment overseas (R. i::l). 
'!he accused signed a certificate showing that he had received and 
understood such notice (R. 8; Fros. Eic. C)~ 

The shipment departed from the replacement depot for the 
port at 0700 hours, 13 December 1944. The accused was absent without 
leave. (~orning Reports, R. 9; Pros. ElC. D; R. 11; Pros. Ex. F; R. 
12; Pros. Ex:. G). His absence was discovered at reveille that morning, 
and he was not found upon search made for him. He was not present 
when the shipment left (R. 12). He was apprehended by military police 
at a bus terminal ·in Washington, D.C., at about 0530 hours on ~ 
January 1945 (stipulation, R. 12). 

4. After expJanation of his rights, the accused elected to re
main silent~ The defense introduced no evidence. 

5. Embarkation for foreign duty is "important service" within 
the meaning of the 2Cth Article of war (CM 151672, ~, Dig. Op. 
JAG 1912-40, sec. 385; CM 224805, Coolon, 14 BR 191; CM 225128, 
Southern, 14 BR 231). Entrainment for a port of embarkation under 
circumstances clearly indicating a substantially ccntinuous roovement 
through the port and en to an overseas destination is directly and 
immediately related to the actual El!lbarkation. Absence without leave 
at the time of such entrainment, with knowledge of' such movement, not 
otherwise explained, is a fair basis for the inference of the specific 
intent toavoid embarkation (CY 2Z7485, ~, 15 BR 379; CM 228400, 
HcElroy, 16 BR 161; CU Z72354., Naselli; CM Z72683, Kelly:, 30 January 
1945). 
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This movenent wa.s not preparatory, but a part of the_ ac'blal 
progressi<n of movement overseas, after preparation -r.as canpleted at 
the Replacement Depot. - The circum.stances were sufficient to apprise 
the accusai that embarkation .for overs·eas service ·-ras imninent and 
that his absence would·a void it. The case is thus sharply distinguished 
from recent cases involving movements to Repla.cement Depot ":::'reparatory 
for Overseas Repla.cemaits• (J Bull. JAG_ 511, DecE111~, 19~, sec. 385). 

The requisite specific inttnt was imperfectly alleged in 
the Specification, as the important service involved was overseas 
shipmant, not "transfer ll a port of embarkation ·~ overseas ship
ment", but the record of trial imicates that the intendment a£ the 
Specifi.catian was umerstood, the inaccuracy- was not complained of, 
and the substantial rights or the accused were not injured thereb7 
(M.C.M. 1928, par. ~, P• 74). - 

6. · For the reasons stated the I!aud of Review holds the record 
o~ trial le~lly suf.ficimt to support the fimings o£ guilty ot the 
Specification and o.f the Charge and to. support the sentence. 

Judge Advocate. 
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In the Office of The Judge Advocate General 
Washington, fr. c. 

SPJGN 
Ci:.f 7/4502 

l O FEB 194i 
UNITED STATES ) FIFI'H HEALQUARTms AND Rc:ADQUA}{TERS 

v. 
) 
) 
) 

DETACHl.f:rnT SPECIAL TROOPS, FOURTH ARMY 

Trial by G.c.11., convened at 
Captain Eiliiu.'lP.:I.i F. BUTLER, Jr. 
(0-1109391), Corps of :li:ngineers. 

) 
) 

Camp Smft, Texas, 19 January 
1945. Dismissal and total for

) feitures. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, 0 1CO:NNOR and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon too following Charge and Specifica
tions: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Captain Edmund F. Butler Jr.,Head
quarters 1161st Engineer Combat Group was at Dallas, 
Texas, on or about 10 December 1944 in a public place, 
to llit, the Baker Hotel, drunk and disorderly while in 
uniform. 

Specification 2: ·In that Captain Edmund F. Butler Jr., Head
quarters 1161st Engineer Combat Group did at Dallas, Texas 
on or about 10 D9cember 1944 wrongfully slap Private First 
Class .Adron H. Franks, Company C, 48th Infantry Advance 
Training Battalion, 12th Regiment, on each side of his 
cheeks with the palms of his hands. 

Specification 3: In that Captain Edmund F. Butler Jr., Head
quarters 1161st Engineer Combat Group did at Dallas, Texas 
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on or about 10 December 1944 wrongfully shove Private 
Roe E Nehls, Company c, 48th Infantry Advance Training 
Battalion, 12th Regiment, by grabbing him from behind 
on the shoulders ,vith his hands. 

Specification 4: In that Captain Edmund F. Butler Jr., Head
quarters 1161st Engineer Combat Group did at Iallas, 
Texas on or about 10 December 1944 wrongfully shove Pri
vate First Class Dale Ringgenberg Troop B., 107th Cavalry 
(Reconnaissance Squad) by grabbing him from behind on the 
shoulders wi:t,h his hands. 

The accused pleaded guilty to, and was found guilty of, the Charge and 
all Specifications thereunder. He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor, at such place as the reviewing authority might 
direct, for four years. The reviewing authority approved only so much of 
the sentencs as provided for dismissal and forfeiture of all pay and allow
ances due and to become due and forwarded the record of trial for action 
under Article of War 48. 

3. The evidence for the prosecution ~hows that between 1:00 and 
1:30 a.m. on 10 December 1944 theJobby of the Baker Hotel in Dallas, Texas., 
was 11.f'ull of people". The majority were civilians but there were also 
several enlisted men, a number of whom were at the desk "waiting for a 
room" (R. 8-11, 13-17). Suddenly the accused, ,rho wore the uniform and 
insignia of his rank., approached some of the soldiers and began "pushing 
them to the side". When they offered some resistance, he "shoved" and 
struck Provate Roe E. Nehls, "shoved" Private First Class Dale Ringgen
berg, and slapped Private F.i.rst Class Adron H. Franks on both cheeks 
(R. 7-15). As he performed these rude and violent acts the accused 
shouted., 11Line up, you God Damn Prisoners of War" (R. 7--0., 10-13). A 
lieutenant immediately remonstrated and said, among other things that, 
"you are not going to carry on any more in my presence". The accused re
sponded by 11arguing11 (R. 14-15). The military police were summoned., and 
he was removed to the Provost Marshal's office (R. 7., 9., 14-16). He was 
drunk but apparently knew what he. was doing (.rl. 7-8., 10-13., 15-17). 

4. The accused, after being apprised of his rights relative to testi
fying or remaining silent, elected not to take the stand. Three w.i. tnesses 
were presented by the defense on his behalf. Lieutenant Colonel Henry K. 
Kellogg., his commanding officer.,rated him as superior, had relieved him 
only because of the belief that the incident at the Baker Hotel •would 
not set to /;ii/ well with the men 11 , and desired him to accompany the 
"outfit" on its oyerseas assignment (R. 17-18). Master Sergeant Harold 
E. Thomas and Master Sergeant Francis G. Musolf were of the opinion that 
the accused was highly regarded by his men and that his behavior at the 
hotel had not. changed their feelings toward him (R. 19-20). 

2 
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5. Specification 1 of the Charge alleges that the accused was 11 on or 
about 10 December 1944 in a public place -i:- -i:- ,-:- drunk and dsorderly wlti.le in 
uniform". Specification 2 alleges that he did on the same. day "wrongfully 
slap Private First Class Adron H. Franks .;:- ..:- * on each side of his cl1eeks 
with the palms of his hands 11. Specifications 3 and 4 allege that the ac
cused did on the same day "wrongfully shove" Frivate Roe E. Nehls and fri
vate First Class Dale Ringgenberg, respectively, by 11 grabcingfthem7 from 
behind on the shoulders wi i::.h his hands". These offenses v.-ere laid under 
Article of War 96. 

The evidence adduced by the prosecution, coupled with the pleas 
of guilty, establish beyond a peradventure of a doubt that the accused on 
10.Iecember 1944, without any provocation and while under the influence of 
liquor., struck Private First Class Franks and Private Nehls and violently 
pushed Private Nelµs and Private First Class Ringgenberg, all of whom were 
total strangers to him. This irrational and drunken ·behavior, wiri.ch was 
manifestly disorderly, occurred in a public place in full view of a large 
number of onlookers, most of whom were civilians, and was highly dis
creditable to the military service. Each of the Specifications of the 
Charge has been satisfactorily proved. 

6. The accused who is single is about 36 years old. After graduating 
from high school, he attended Georgetown University for three years. He 
was employed from September of 1929 to December of 1930 by the American 
Radiator Company as a clerk, from January of 1931 to April of 1932 by the 
Federal Huber Company as a salesman, from May of 1932 t9 Iiarch of 1936 by 
the American Radiator Company as a salesman and clerk, and from April of 
1936 to r.ecember of 1940 by the Youngstown Sheet and Tube Company as a 
salesman. He had enlisted service from January of 1941 to 16 January 1943 
when he was commissioned a secooo lieutenant. He was promoted to first 
lieutenant on 7 October 1943 and to captain on 27 November 1944. Since 
16 January 1943 he has been on active duty as an officer. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed ciuring the trial. In 
the opinion of the Board of Review the record of trial is legally suffi
cient to support the findings and the sentence and to warrant confirmation 
thereof. Dismissal is authorized upon conviction of a violation of Article 
of War 96. 

~ t.~eAdvocate. 

~ JUdge Advocate. 

~~ , .Judge Advocate. 



l3t Ino.. 
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1. ,<13rr:n,ith tral13mi ttec: for thB action of t.de ; resluent are 
ti1e recuru o.f tri~l an(i, t;:.e opinion of ti10 .doarci of iteVi'3w in the 
case of Ccipt-3.in .c,cimund F. :2utler, Jr. (0-11U'i391), Corps of ingineers. 

2. I concu:=- in tJ,e opinion of t ne Boare1 of l.cview that the re
corct o.::.· trial is lec;ally sufficient to support th·3 f.i.naL1.ss anci the 
sentence as approvaci by tne revi3wine; authority ann to warrant confirma
tion ti1ereof. I reco,:imend that the sentence as approveci by the review
in~ authority be confirmed but COm:ilUteo to a repri~~nd and forfeiture of 
pav of :::50 per month for six. mont11s and ttat the sentenc3 as tims mocii
fied be ordered executed. 

,3. Inclosed are a draft of a letter for your sienature, trans
nd.tting the record to the PrJsident for his action, and a form of 
3xe~~tive action designed to carry into effect the forezoing reco.n
mendation, should such action meet with a:i:-,froval. 

.... ':) 

' ""- .. ·1. .• ' .... 

3 	Incls MY.tWN C • CRAI\'.IBR 
Incl 1 - Record of trial Major General 
Incl 2 - Dft. of ltr. for The Judge Advocate General 

sig. Sec. of War 

Incl 3 Form of Executive 


action 


(Sentence as approved by reviewing authority confirmed but 
commuted to reprimand and forfeiture of $50 per month for 
six months. G.C.M.O. 116, 5 Apr 1945) 
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A.nrry Service Fore es 

In the Office of 'l'he Judge Advocate General 
Washington, D.c. 
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SPJGQ 
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UNITED STATES S.El:OND ilR FCRCE 

v. Trial by G.C.M., ccnvened at 
} -Smoky Hill Army Air Field, 

Second Lieutenant EDWARD R. } Salina, Kansas, 12 January 
PHILLIPP (o;;n69108), lir ) 1945. Dismissal~ total for
Corps. · ) feitures and confinement for 

) three (3) years. 

l 


OPINION of the BOA..;u) OF REVIEW 
ANDREvVS, FREDERICK and BIER$, Judge Advocates 

l. 'lhe Boo.rd of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General•. 

2. The accused was tried upon the ;following Charge and Speci
.f'icationa · 

.CHARGEa Violation of the 93rd Article of War. 

Specifications In ~t Second Lieutenant E):iward R. 
Phillipp, ·1st Photo Reconnaissance Squ.adrai, 
did, at Smoky Hlll army Air Field, sa.lina, Kansas, 
on or about 25 December 1944, feloniously take, 
steal and carry away $1.00.00, lawful money of the . 
United States, property of First Lieutenant Richard 
Vanzandt, 1st Photo Reconnaissance Squadron. 

He pleaded not guilty to and was frund guilty of the Charge and Speci
fication. No evidence of previous convictions was introduced. He 
11as sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to becane due., and to be confined at hard labor 
for three years. The reviewing authority approved the sentence, and 
forwarded the record of trial for action under Article of War 48. 

J 

3. The evidence for the prosecution shovrs that on the evening 
of 24 December 1944, at about 11145 p.m., accused attended midnight 
Maise at the post chapel, Smoky Hill Army Air Field, Salina, Kansas., 
in the cc:mpany o£ two officers am two young women. Accused 
"appeared to have been drinking and may have been just slightly 
unsteady"., but his "Judgment seemed clear" at that time. A.ccused, 
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who was Catholic, sat on the front row of seats at Mass, and 11v1a::, 

ahead of the movement of the crowd, in other words he seemed to 
know w.acily wra.t ha was doing during the I.ass". After the ser
vices, he came with the party by automobile to an area behind the 
Club, and got out of the car at about 1:10 or 1:15 a.m. He "seemed 
quiet 11 after tii.e service (R. 6-12). 

First Lieutenant Richard Vanzandt, an occupant of BOQ 477, 
Smoky Hill Anny Air Base, ha.d er.a dr:ink of liquor during the evening 
of 24 December 1944, and retired at abrut 12:30 a.m., 25 December. 
He was the only perscn in the quarters at the time. He was Ull3.ble 
to sleep, and at 2130 or perhaps 1130 a.m. he heard someone enter 
the quarters. Subsequently he idmtified this person as accused (R. 
12-14, 16, 17, 26, Z7). ;i.ccused turned on a ligp.t and W3.llced over 
to a chest of drawers about three or frur feet from Lieutenant 
VanZandt's bunk (R. 15, 16, 24, 25, 32, 33). Accused walked with 
the "step of a .person that had been drinking" (R. 25). VanZa.ndt · 
opened his eyes, looked at accused, and asked him what he wanted. 
Accused asked him if that was BOQ 4ff7. Vanzandt told him it was not, 
and lay 11back down 11 with his face toward the mil. Accused said, 
n1 am sorry I l10ke you upn. Vanzandt understood him clearly. "'.lhl.s 
person continued standing there for a few seconds longer an:i then 
walked over and turned out the light" (R. 17). 11 I would say he was 
there at least a minute an:l a half" from the time he came in an:i 
stood by the bunk until he lei't (R. 26) • 

Before retiring, VanZandt had left his billfold on top o! 
the chest of drawers as had been his ha.bit {R. 16-17, 33). The · 
billfold ,vas divided into two separate parts, one side containing 
a tarn one hundred dollar bill, folded in three folds, and the other 
side containing other bills in the approximate amount of $15.00 
{R. 16-18). The billfold was introduced in evidence (R. 17; Pros. 
Ex. 2). Vanzandt had looked at the one hundred dollar bill before 
putting the billfold en the chest of drawers and knew it was there 
(R. 'Zl). The bill had been given to him by Lieutenant Sponburgh in 
paymmt of a debt en the night of 23 December 1944 at the Officers• .;t~~~~r¾iitijit: ~pr~l~)t~ H;~i=Ui;,e~~·;;


8if t{ij ~ri _~R8mJ !f~1a ~ttil¥~PJ~~l~~ {J}•.-'~,. _t nfHffif8
1:! ~fo~9 ~H.. .:t, Ff ~· fli. :r,. 
: i~JP8RtJ!1~·r tq3.\Rf 001,Qt§KMli.fltijmt v~ ~,t

'1~mt ..t·!.$-~.Jm1:.J.-~,.. ~i th:t ~.:t·_n~Jf.~8-:1!..98~u.,,~, ~ 

H Lf' Aij2ij ~Ai ~ ·;~i~Vffl·" iH~ Ht Ft8l ..}f ~~EIJ 1tt

t .1e&,. R~f.fR~e'. FP.::im-~, _lt .ii · thR;:t~fllt.u \ Ht~!A iirf~~~~.
tfi@ HtrfR~§fr i:,t~f ~~s.ngq . ~ -rn. ~18 ij~t4~~~ ;n ~~ ·18 
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VanZandt identified accused, who was asleep, as the person he had 
seen in his room the night before. Lieutenant B:ird went for and 
returned wi.th the Of.fieer of the Day. VanZand t told them he ms 
positive that accused was the person who had been in his roo.n. Then 
they waked accused, at about _8145 a.m. (R. 18-20, 36-38, 4?). When 
accused opened his eyes he was "red-faced", ard appeared like a per
son who might have a 11hangover 11 (R. 28, 43). His trousers were not 
on a hanger, and clothing "was all over the place, some other articles 
were hanging on the wall, some en the bunk across the way from him" 
{R. 29). Lieutenant B:ird said tba. t something serious had happened 
the night before am -.med accused that under the 24th Article of 
War he did not have to answer any questions and tba.t any questions 
he did answer might be used against him later oo (R. 2:>, 39). 
Accused told Bird that he had· a 11 one hundred dollar bill, three fives 
and three ones" in the pocket of.his pants, which were hanging on the 
side wall. He stated that the one humred dollar bill was torn in 
two pieces, and either said it ns torn five-sixths of the way down 
the bill, or torn in half (R. 21, 39). Accused allowed B:ird to 
remove the cne hum.red dollar bill £ran the pocket, and it was later 
returned thereto (R. 21). Accused said ha did not know where, hor 
or when he got th:t bill {R. 21-22, 40). He 

"said he had gotten a partial JaY the week before and the 
pay was one hundred dollars. But later on we asked him 
again about where he got the cne hundred dollar bill and 
he still said he didn't know. He was asked again about 
his p:1.rtial pay and he admitted that in that partial pay 
he did not receive a one humred dollar bill, that the cur
rency he received were twenty dollar bills and lo..-er" (R. 
22). 

Bird told accused that the evidence "seemed to point out that the 
bill belonged to" Va.nZandt, a.nj suggested that he return the bill to 
Vanzandt. Accused "agreed" or "admitted it cculd be possible", and 
removed the bill f'rom the trousers and handed it to 'VanZandt (R. 22, 
,40-41). Accused denied having been in Vanzandt' s room the night 
before, but voluntarily stated that "he knew that he had this mcney 
when he went to bed the night before because llhen he undressed f'or 
bed he counted the money he had in his possession" (R. 40). Accused 
did not -delay his answers to any questions; they were coherent and 
inmediate. He spoke "very clearly" and there was no difficulty in 
making out 1d8t he said (R. 28, 30, 43). · 

4.' The evidence tor the defense 11S.7 be summarized as .follOlf'ss 

Ac"cused and Second Lieutenant Anthony M. Paolo went to the 
Of'f'icers' Club on the evening of' 24 December at about ?a~ after 
attending a show in town, and they were together until abcnt 11:45 
p.m. Accused had been drinking quite a bit, lills intoncated, was 
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"very giddy about everything", and was staggering when he left for 
midnight Mass (R. 46-47). "He spoke as if he was saying tlrlngs 
he didn1t lmow he was saying. He was muttering 110rds11 (R. 49-50). 
However, he was rational. (R. 52). Paolo saw accused again about 
lsl5 a.m. at llhich time accused got out of a car and walked tol9al'd 
his barracks. He staggered as he walked. When witness waked 
accused at 4:-p.m. Christmls day, accused still had a hangover from 
-the evening before. At that time accused "said he remembered· 
scmething a.bout a one hundred dollar bill and three officers woke 
him up and he knew he had a one hu.rrlred dollar bill on him and he 
didn 1t know where he got it and he thought it was all a dream became 
he ~idn't remember any definite facts about it" (R. 47-50). Paolo 
had also gone with accused to the club on 23 December arxi they had 
had two or three drinks together (R. 49, 52). ~e actually saw 
accused take only two drinks <n 24 December (R. 49) •.He has known 
accused since December 1943. Accused's reputation as to character 
am behavior has been very good. A.ccused had one of the highest 
averages in the echelon in Preflight and Advanced Navigation School, 
and also had very good grades .in Radar ·School. So far as witness 
knew, accused has never been in any difficulty. He has been married 

. for over a year. Paolo has seen accused rut on dates with wanen 
other than his wtfe at other places than this field. He has seen 
accused "just a little" intoxicated "just about three" times before 
~ this field (R. 48, 51-52). 

Second Lieutenants Dossie B•. Glass, Arthur W. ~de am 
Jerome Prokop, all residents of accused's barracks, BOQ 479, had 
come from town after midnight on Christmas Eve. ill saw accused 
between lsOO a.m. arxi ls.30 a.m. when they want to his room, at his 
invitation, for some drinks (R. 53-54, 61-62, 67-68). Accused was 
insistent that they drink with him because his wife was to have a 
child, and "he wruld like to have us, if we wouldn't drink with . 
him; to drink to his wife" (R. 54, 68). At that time, Glass testi
fied, accused was drinking. but was not "intoxicated to any higher 
degree" (R. 55). Prokop stated that accused "l'las just slightly 
befuddled." (R. 68). Accused opened a new bottle or liquor and 
passed it arc:und. They drank at least three-fourths of it without 
any 11chasers11 • Prokop did not indulge, but watched them drink 
awhile and thm returned to his part or the barracks {R. 54-55, 62-63, 
69). They- remained there about an hour (R. 56). Glass testified 
that as time progressed accused was "definitely drunk. His nerve 
control 'IBS definitely off, he couldn't very well control himself". 
A.t 2130 a.m. accused was "in the extreme stages of drunkenness," 
but was· still able to walk. Glass had never seen him intoxicated 
be!ore (R~ 55-57). Glass left accused's ba.yabout 2130 a.m. (R. 60). 
Kade and accused talked about and sho11ed each other pictures of 
their wives. Kade got "dizzy and pretty tight" and the last thing 
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he remembered was getting up and going to the latrine. He did not 
lmow accuseci' s condition (R. 61-66). Prokop testified that they 
came in his room after a short while to get him to rejoin tlie party, 
and "by that time there lBS only about two inches lef't. in the bottle 
am there was· ccnsiderable thick talking, waving of the bottle around, 
and of course the ·wife and_ the possible baby had to be drunk to 
again". A.a to accused's condition between 2:00 and 2:30, he stated 
that "men with less to drink than that ~nd with better· behavior 
than that are often called crunktt (R. 69-70). 

Flight Officer Aaron H. Kuppersmith, also a resident ot 
BOQ 479, came in between 2:00 and 2:30 a.m. while the party lias in 
progress. He thought accused was· drunk, and 11it appeared more to" 
him ,ttas time 118nt on". "He -wasn't falling do1111 drunk but drunk 
enough to nake his actions shaky". Witness catl.d understand 'What. 
accused ss ·saying. Accused had lost a purse and they looked for 
and !cund it. The party broke up about 2:30 or 3:30, and Kupper smith 
put accused ani Kade to bed, and helped Glass to bed (R. 70-75). · 
Prokop testified that Kuppersmith put Kade to bed am "tucked in" · 
Glass at what seEmed to be between 3100· and 3:30 a.m. "Then some
body came rushing through ma.king inquiry as to where Lieutenant' 
Phillipp's A.GO and wallet ml.ght be. Than Ji1ight Officer Kuppersmith 
finally came back 83.ying he bad put Lieutenant Phillipp to bed" (R.
70). . . 

Saco~ Lieutenant Robert E. Mitchell, co-pilot o.f accused's 
crew, was. :with accused from abput 6:00 p.m. on 24 December, and knew 
that accused bad been drinking from then until about 11145 p.m., 
when he went to Mass. · Accused rad, he thought, about eight or nine: 
drlnks. At about 1110 a.m. accused came into Mitchell Is BOQ from 
J&iss "in about the same shape he was in when he· left the club 11 • lie 
was "just high". "He seemed·to be able to navigate pretty good". 
His speech seemed coherent. "He .just came in' to wish everybody a , . 
M8I'17 Christmas". He also talked "about his wile and she expected · 
a child and that was about all.· He left in about ten miiiutes 11 • At 
about 2:00 a.m., a.t'ter Mitchell was in: bed, accused came back 
"rwmging arOlmd, he lBs barging in. :wishing_ everybody: a happy nn 
year am· everything and I got up and steared him wt into the bay. 
* * * He was more under the innuence o:t liquor than he. was the 
first time•. * * * He was pretty drunk" (R. 76-83). He showed it b7, 

"his speech arp walk, he was a little mare all over the 
place than he. had been the first· time * * * his speech was 
pretty., bad and he was s_tumbllng around ***it must have 
been about 3100 o'clock when he came barging back into the . 

. room. * ** He was staming there and had trcnsers on,· 
- kbaki shirt, no tie, no blouse and no hat. This time, I. 


have never seen a case of DT, but that was him it I ever 

isaw it. He was Tery muttery in bis speech and his breath 
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11&s coming quick. * * * I was pretty mad, I just took hold 
or him and steared him out into the bay am into his own 
barracks. That •s the last I saw of him until the next 
a.ft;ernocn (R. 80-Sl). * * * He was just about out. * * * 
I was afraid he wruld pass out before I got him into his 
barracks• (R. 83). · 

.l cruple of days before Christnas Eve accused had· been drinking a 
little more than usual. Mitchell tried to get him to "cut it 01 t", 
and al.so advised him to "cut out" going to tOl'll at night {R. 81). 
Yitchell had also seen accused drunk a :few nights before Christnas 
Eve (R. 83). . . 

A.t about 2a30 a.m. accused entered BOQ 478, shortly after 
Second Lieutenants Robert T. Rodriquez and Bernard James Proft had 
retired. According to Rodriquez, accused was "making an awful noise 
and he was screaming 1Proft, Proft, Proft.' He came over am· jumped 
on M1' bed and woke me up and I caught a glimpse of him. I didn I t 
lmow wtio he was at the ti?m. I told him 'Where Lieutenant Proft was 
sleeping so he just left and that is all I lmow. * * * He was very 
drunk" (R. 83-85). Lieutenant Proft testified that accuse:i was 
intoxicated, and wanted him to cane next door, 'Which he did for · 
about fi.ve or teri minutes. Accused was not there -when Proft got 
there (R. 86-88). · 

Accused, after having his rights expla.iried to him by the 
president, elected to- be sworn as a witness (R~ 88-89). He entered· 
the Arrrry in April-1943, and after basic training he became an 
aviaticn cadet, took college training, preflight course, advamed 
navigation, arxi radar training. He is £ran Cleveland, Ohio, has a 
brother overseas, and a sister who is training to be a nurse. He 
married in October 1943. He has been arrested cnly me time, :for 
speeding. Ch the evening of 24 December, he had ."around- eight to 
eleven" drinks prior to about 11140 p.m. He was worried because 
his wife was expecting a baby am it had been two weeks since the 
"pre-determined date". The child was born on 26 December. He had 
not eaten anything at all during the entire day or 24 Decanbar, and 
he felt the effects -of the drinks he bad in the Officers• Clllb when 
he went to the midnight 1.~ss. He "felt pretty happy". HOW'Etver, he 
had been trained in a Catholic School for about eight years arxi , 
believed he "could go through the motions or· what goes an in church• 
whether· he was sober or drunk. He was dropped off at his barracks 
abrut lalO a.m. and went to the latrine. 1hen he went to Lieutenant 
Mitchell• s quarters at about 1:15 to wish him a Merry Christmas and 
ask him to cane over for a drink. He did not remember heing in 
l!itchell 1 s quarters after that. The last he remembered was opening 
the bottle and drinking with Kade, Glass, and Prokop, and talking 
and showing pictures of' wives and sweethearts. He did not remember 
waking up Lieutenant Rodriquez or calling Lieutenant Prof't. He had 
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no re~ollection of being in BOQ 477. He did not know Lieutenant 
VanZandt until about Z7 or 28 Dece:nber. He did not recall 
Lieutenant Kuppersmith helping him go to bed. He recalled nothing 
about undressing or putting his clothes away, and on waking up he 
found his clothes were not where he usually ·put them. · He did not 
remerrber losing his billfold during the night. He remembered 
11 vaeuely 11 Lieutenant Bird, the Officer of the Day and Lieutenant 
VanZandt coming to his room. He did not remember any of the ques-· 
tions they asked him. He did not recall taking one hundred dolla.rs 
out of his 11pants11 or seeing the bill that morning. He had no 
knowledge of how the one hundred dollar bill got in his clothing. 
He did not understand why he mde a statement to the investigating 
officers that he knew how much money he had in his pocketbook. He 
did not recall counting his money on the 23rd er 24th, but he had a 
habit of counting his mney before going to bed every night. He 
did not ranember finding a one hundred dollar bill that evening, or 
anyone giving him such a bill. Stealing a quantity of money has 
never entered· his mind. 01 24 December he had eighteen dollars of 
his olltl money and had loaned fifty dollars to three dif'f'erent 
officers. 01 18 December he had drawn $100.00 as an advance on his 
31 December pay because he tad a chance of getting heme, but he had 
loaned it after 1 earning he c 01ld not get home. He had no immediate 
need for money.· '.lhe doctor an:i hospital bills for his wife were pa.id 
before she went to the hospital.. He could have sent home for more 
money, or could have borrowed from fellow officers if he had needed 
it. He did not recall seeing Lieutenant \lllnZandt at the Offic ars 1 

Club an the evening of 23 December. He had never seen the billfold 
before the trial. en 25 December he slept until around 4 or 4s30 
p.m. (R. 89-105). 

5. The testimony for the prosecution establishes the -fact that 
accused was seen in the room of a fellow officer at about 2130 or 
ls30 a.m. on 25 December 1944, standing within reach of a chest of 
drawers upon which lay a billfold containing a torn one hwxlred 
dollar bill. At about 7:00 a.m. the bill was discovered to be miss
ing. Less than two hours later a .bill of the same description •s 

i removed from a pocket of accused I s trousers, which were hanging near 
the bed in -which he 118.s sleeping. Accused was unable to explain 
llhere, when or how he came into possessicn_ of the bill. Under this 
state 0£ the evidence, the court was warranted :in coooluding thlt 

: accused took the bill by trespass. 

The· cnly serious issue of fact presE11ted is whether or not 
accused, at the tµie he took the bill, was intoxicated to- such.an 
extent that he was unable to form the specific intent required for 
a finding of guilty of the offense of larceny. Drunkenness is not 
an excuse £or .a crime committed while in that condition, but it may
be considered as affect:ing mental capacicy- to entertain a specific 
intent, where such intent is a necessary element of the offense (U::M 
1928, par. 12~.). The testimaiy· of' several officers other than 
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accused as to his actims and appearance about the time of the 
alleged theft leaves little doubt that accused ms intox1catE!(i to 
a considerable degree. However, the testimony of Lieutenant· 
VanZandt clearly shows that at the tDOO of the taking, accused could 
walk, turn a light oo. and off, and speak distinctly and ll3s sober 
enough to apologize fo~ waking the witness. The testimony of the 
prosecution also shows that accused; when he was wakened by the offi 
cers on the morning of 25 December, knew the exact amount of money 
in his pocket and the denomirati.ons arxi knew that he had the torn 
one hundred dollar bill, Vihich he described. Under these circumstances 
too court W:1.S justified in.findipg that at the time of the taking, 
the accused, although drunk, was capable of forming the intent to 
steal. 

6. Ch direct examination Lieutenant Paolo ·testified to accused• s 
good character. Ch cross-examination, over the objection of the 
defense he was permitted to testify tha.t he had seen accused en 
"dates" with wanen other than his wife•. · This testimony was incom
petent (1CM 1921, pax. 2J!>), but undoubtedly did not influence the 
court in convicting accused qf larcooy. Testimony relating to prior 
acts of drunkenness was likewise erroneously admitted in evidence, 
·but 	s:inc e the theory of too defense was the accused I s. in9.bility, to 

form a specific :intent by reason of drunkenness, it is obvious that 

he was not prejudiced by the admiss~on thereof. 


?. The def'E11se counsel attsnpted to cross-examine the Provost 
Marshal, Lieutenant Bird, as to •other facts lmown by the witness," 
apparmtly concerning a ccnversation between the witness and accused 
at about· 7130 or 8100 p.m. on 25 December (R. 43-44). ()i direct 
examination the prosecution bad· not ':introduced evidence relative to 
any ocourrenc·e that even:ing. 1he prosecution objected to the evi
dence upon the grouDi tl'at the defense should be limited to matters 
brought out on direct examination. The court sustained the objection 
&Dd infcrmed defense counsel that he would have to call the witness 
as his Ollr\ if he wished to bring out such new matter. The defense 
counsel did not do so. The Maw.al tar Courta.-Martial states that 

· ,'1Cross-examination should be limited to matters h&.v:ing a bearing upon 
the testimcny of the witness on direct examination" (J.CM 1928, par. 
121.~). 1b1s provision is sanewbl.t elastic and contemplates the exer
cise of discretion by the court. In the opinicn of the Board ot 

·. Review., the ocm1i did not abuse it.a discreticn in this instance and 
in any eTillt. the accqed was not prejudica:i; for the testimcn;r could 

>. bav~ been addp.cecl by rec&lllng the witness. . . 

8;. Attached to tbe record of trial·1a·a letter trom :risjor 
Victar F. Sienrding, de!einae comsel, dated ·17 Jarmary 1945, 
addreued,to the Commanding General, Seccnd Ur Force, in which he 
reqo.eated olemenc;r fOl"' the accused upon the ground that the evidence 

' s~on that accused was too drunk at· the ~ of the alleged offense 
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to have formed any intent to steal, and so drunk at the time he was 
questicned in his quarters as to preclude the possibility of his 
answers having been voluntari l.y given, . and also because of accusecl 's 
"previo'Jsly clean and efficient record". He also requested a new 
trial because of the rei'us3.l of the court to allow proper cross
exa.'llination of lieutenant Bird, previously discussed herein, and 
because of newly discovered evidence th~t after the trial a psychia
trist examined accused and fotmd that he was unable to form an 
intent to canmit larceny during the early morning of 25 December, 
and was "still incapable" at the time of the interview with the 
Provost ;,arsml later that morning. 

Technically, there is no such thing as a 11new trial" in 
court-nartial procedure. However, a reviewing or c•:mfirming auth
ority, upoo. disapproval of the findings and sentence, ney order a 
11rehearing 11 in a case in which execution of the sentence has not 
previoosly been ordered (AW 50½). Conceivably, the disapproval of 
the proceedings and the ordering of a rehearing might be based upon 
newly d:u:covere<l evidence. In a case wherein a ''new trial" or 
rehearing is requested upon trat ground, resort to the principles 
adopted by the civil courts is proper. Those principles are set 
forth in Clark I s Criminal Procedure ( 2nd ed.), page 5frl, as follows 1 

"* * * To authorize a new trial on this ground (1) the 
evidence must have bew discovered sinco the trial; (2) 
jt must be such as reasonable diligence on the part of 
the defendant could not have secured on the former trial; 
(3) it must be mterial, and not merely collateral or 
cumulative or corroborative or impeaching; (4) it must 
be such as rught to produce a different result on the 
merits on another trial; (5) it must go to the merits, 
and not rest on merely a technical defense." 

In the present case the 11motion 11 was addressed to the dis-· 
cretion of the reviewing authority and there is nothing in the pro
ceedings to indicate that the reviewing authority abused his 
discretion. Indeed, so far as appears, the evidence could have 
been secured in time for presentation at the trial. Furthermore, 
in view of the testimony concerning the accused's mental comitioo 
when interviewed on the morning of 25 December by lieutenants Bird 
and Vanzandt, it cannot be said that the "newly discovered" evi
dence "ought to produce a different result on the merits on another 
tr:ial" (See Clark, above). In our opinion no prejudice appears by 
reason of the reviewing authority's refusal to disapprove the pro
ceedings and order a rehearing. · 

9. War Department records show that accused is 2J years of 
age, and is married. He has one daughter, born 26 December 1944. 
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He is a high school graduate and worked from February 1941 to .:Jarch 
1943 as a machinist in an aircraft pirts firm in Clevelarrl, Ohio. 
He served as an enlisted man f'ran April 1943 until 28 August 1944, 
whEll he was comnd.ssioned a seccnd lieutenant in the Army of tm United 
States upon completion of the Aircraft ())servers' course at the Army 
Air Forces Navigation School, san M:l.rcos, Texas~ 

10. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed 
during the trial. The Board of Review is of the opinion that the 
record of trial is legally- sufficient to support the .find:ings of 
guilty and the sentence, and to warrant confirmation of the sentence. 
Dismissal is aathorized upon conviction of a violation of Article 
of War 93. 

~~y'? ~udge A.dv~ate. 

~ , Judge Advocate •. 

~~~Advocate. 
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SPJGQ .-,C:J 274516 	 1st Ind 

27MAR 1945
Hq A~f., JAGO, "Nashineton 25, D. C. 

TO: The Secretary of V;ar 

1. r:erewith transmitted for the action of the President are 
triP. r-ecord of trial and the opinion of' the Board of Review in the 
case of Sec end Lieutenant E.dw.:t!'d R. Phillipp '(02069108), air Corps. 

2. I concur in the opinicn of the Board of Review tra t the 
record of trial is _ler,ally s11fficient to support the findinfs and 
the sentence and to warrant confirmation of the sentenc~. In view 
of the tinusual circumst--::i.nces of the case, by reascn of wnich the 
degree of moral turpitude involved is relatively slight, and of the 
officer's youth arrl prior eood record, I reconm1end that the sentence 
be confirmed but that the forfeitures and con.i.J..'1cment be remitted, 
and that the execution of t!ia.t portion of the sentence adjudging 
dismissal be suspended during good behavior. 

3. Consideration has been given to a c::omment by th3 Staff .r.idge 
~evocate, Second Air Force, sugr,esting that remission of that portion 
of the sentence relating to confine,nent be seriously considered; and 
also to a letter fro~ accused's father, tT. H~:~ Phillipp, and a letter 
and inclosures fran the Honorable Robert A. Taft, United States Semte. 

4. Inclosed are a draft of a letter for your signature trans
mit ting the record to the President for his action, and a form of 
Executive action designed to carry the acove recommendation into effect, 
should such action meet with approval. 

5 	Incls HYliCN C. CRAMER 
1 - Record of trial )~jor General 
2 - Dft ltr for sig s/:7 The Judge Advocate General 
3 - Form of action 
4 - Ltr fr Mr. Hugo Phillipp 
5 - Ltr fr Hon. Robert A. Taft 

with incls. 

(Sentence confinned but forfeitures and confinement remitted and 
execution of that portion of sentence adjudging dismissal 
suspended, trJ order of the Under Secretary of ''lar. · 
G.C .1::.0. 222, 13 Jun 1945) 
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SPJGH 
CM Z'/4517 2 MAR 1945 

UNITED ST.A.TES) ARMY Alli FORCF.s 

CENTRAL FLYING TRAINING COl&!AND 


v. 

I Trial by G.C.M., convened at 
First Lieutenant HAROLD L. Aloe Army Air Field, Victoria, 
GENTRY (0-67.3.356), Air Texas, 22 January 1945 .• 
Corps. Dismissal and total _forfeitures. 

OPINION of the BOARD OF REVJEVI' 
TAPPY, GAMBRELL and TREVETHAN, Jndge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accuse<;! was tried upon the following Charge and Speci.t'i
cation: 

CHARGE: Violation of the 96th Article of War 

Specifications In that First Lieutenant Harold L. Gentry, 
Air Corps, did, at or near Matagorda Island Bombing 
and Gunnery Range, Texas, on or about 9 January 1945, 
wrongfully fly a military aircraft closer than·five 
hundred (500) feet to another aircraft in flight in 
violation of Army Air Forces Regulation No. 6o-16D. 

He pleaded not guilty to and was found guilty of the Charge and Specifi 
cation. Evidence of one previous conviction 1 December 1944, by general 
court-martial was introduced, viz: a conviction £or wrongful operation 
of a military airplane in a reckless and careless manner in violation of 
paragraph 1 a, Arley' Air Forces Regulation 60-160. For this offense ac~ 
cused was sentenced to be restricted to the limits of his post tor three 
months and to forfeit C50 of his pay per month £or ten months. He was 
sentenced in the instant case to dismissal and total forfeitures. The 
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reviewing authority approved the sentence and forwarded the record or 

trial for action under Article or War 48. · 


3. The prosecution introduced evidence shOl'ling that on 9 January 

1945 accused was a student officer assigned to flight No. 11 of the 

Gunnery Squadron, Al~ Field, Victoria, TeY.as. Second Lieutenant 

w. o. Haga was the gunnery instructor and flight leader (R. 6-71; Pros. 

Ex. 2). On the morning of 9 January 1945 the members of flight No. 11 

were engaged in practice firing at a tow target near Matagorda Island 

Bombing and Gunnery Range~ Lieutenant Haga was riding as instructor 


· in the rear seat of the number one plane, which was an AT-6 military 
airplane No. 416, piloted by student officer Second Lieutenant John D. 
Ayers, Jr. Accused was the pilot of another AT-6 military airplane 
flying in the number two position following the take off. There were 
four other planes participating in the mission, and while the six planes 
took off in formation, the mission was not thereafter a formation night. 
The pilots had been instructed to fly the mission at 5000 feet and as 
each plane finished the required firing it was to break out of traffic 
in a 90 degree turn from the base leg at the altitude then flying in 
order to avoid going through the other gunnery.patterns. There was no 
set order for the planes to return to the:base, except that the first 
plane to finish the mission was expected to return first, the next to 
finish was expected to return second and so on until all had returned. 
All of the pilots understood that they were to return in the above man
ner and not in formation (R. 9-13). . 

Lieutenant Ayers, the student officer piloting the number one 
plane in·which the instructor was riding, finished his mission about ten 
minutes after eleven o'clock on the morning of 9 January 1944, and pro
ceeded to return to the field. Ayers broke out of the gunnery pattern 
at 5000 feet and headed in a northeasterly direction across Matagorda 
Island. He was descending at a rate of about 500 feet per minute, at 
a speed of about 170 miles per hour, and bad reached an altitude of about 
4000 teet, when accused broke out of the gunnery pattern at 5000 feet 
behind and to the right of the ?_lumber one plane occupied by Haga and . 
Ayers. Normally in this type of mission the plane finishing second in 
the tiring should be about 1000 feet above and a mile behind the plane 
finishing ahead of it, and this relative position should be maintained 
throughout the return trip to the field (R. ,9-15). 

After breaking out of the gunnery pattern at 5000 feet, ac
. cused peeled off from about 1000 feet above Ayers I plane and dove on 
it, coming in from the right, passing behind and below.it, and coming 
up on its left wing at a distance.of between 25 and 50 feet therefrom, 
after which accused passed Ayers I plane, proceeded to the field and 
landed ahead of Ayers. When accused passed behind and underneath and 
then over to the left side of Ayers' plane Lieutenant Haga recognized 
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him and also observed the nwnber of his plane (R. 10, 12-16). Lieu
tenant Ayers first saw the plane flown by accused when it appeared off 
the left wing of his plane, £lying at about the same altitude and be
tween 300 and 400 feet away. It appeared to be making a climbing turn 
to the right with the nose of the ship slightly upward. Ayers was 
unable to recognize accused as the pilot of this plane, but did observe 
the number and made a mental note of it. Upon landing he saw accused 
getting out of the plane bearing this number (a. 17-20}. Such a maneuver 
was unauthorized and was not a part of the assigned mission (R. 8-10, 13). 

As soon as Lieutenant Haga landed he informed accused that 
he was grounded because of the unauthorized pass at the plane in which 
Haga was riding and ordered accused to report to Lieutenant Kerr at 
Group Operations (H. 10). Shortly thereafter Lieutenant Haga was 
present when accused was called into Captain Mitchell's office, and 
there, in answer to Captain Mitchell's question as to what he had done, 
heard accused state that he had made a pass at airplane No. 416. Ac
cused then ma.de a written statement to that e££ect,·but Haga was unable 
to locate this statement at the time of trial (R. 11). The following 
day accused went to the office of Captain McClymont, the group commander 
at the field, and there in the presence of Lieutenant Kerr and Captain 
McClymont stated that after leaving the gunnery pattern he had made a 
pass at the airplane occupied by Lieutenan~ Haga and Lieutenant Ayers, 
and asked Captain McClymont what would be done about it (R. 21). 

During the investigation of the charges and after being warned 
of his rights under Article of War 24, accused stated that he did not 
wish to.make:a statement. The investigating officer thereupon showed 
accused Prosecution's Exhibit 4 purporting to bear accused's signature 
and asked him if that was his signatllre, and he answered, "Yes." ·This 
statement was admitted in evidence without objection and was to the effect 
that on returning fi'om an aerial gunner;y mission at about 5000 feet altitude 
accused dived 1000 feet on plane No. 416 piloted by Lieutenant Haga and 
passed it on the left side within about fifty feet, after which he con
t_inued to the landing field (R. 2.3; Fros. Ex. 4). 

An extract copy of Army Air Forces Regulation 60-16D, dated 
20 September 1944 was admitted in evidence without objection and reads 
in pertinent part as follows: 

"l. General: 

* * * 
b. 	 Proximity; to other Aircraft. No, aircraft will be 

flown closer than 500 feet to any other aircra.t't 
in flight, except when two or more aircraft are 
flown in duly authorized formati6n. On authorized 
formation flights, aircraft will not be flown 
closer to each other than the distance of one-half' 
the wing-span of the largest aircraft concerned.a 
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4. After being informed of his rights accused elected to be 

sworn and testify in his own behalf. He testified that on 9 January 

1945, following the completion or the assigned gunnery mission, he 

broke out of the pattern in the prescribed manner at an altitude ot 

about 5000 f'eet, letting down slowly while flying in a northeasterly 


. direction; that airplane No. 416 in which Lieutenant Haga was riding 
broke traffic just ahead of him and·was flying ·in the same direction 
but west or accused's plane and about a mile ahead or it; that he 
(accused) put his plane in a two hundred mile per hour dive and inter
cepted plane No. 416, coming into it f'rom the right rear, passing 
under it and coming up on the lef't wing or plane No. 416 at a distance 
from it of about f'if'ty feet; that he then continued his dive at about 
200 miles per hour, descending to about fifteen hundred feet, where he 
entered the field traffic pattern and landed ahead of iieutenant Haga. 
On cross-examination accused stated that he was familiar with Army Air 
Forces regulations prohibiting the operation of aircraft closer than 
500 feet to any other aircraft except in authorized flight formation, 
and stated further that when he performed this maneuver he did not do 
so with any intention of flying formation with Lieutenant Ha'g8., he did 
not see any particular reason, at the time, why he should stay 500 feet 
away from the other airplane; he considered the question or whether or 
not a flight was an authorized formation flight to be a flexible matter 
(33-35). 

Major Jack 'il. Millis, post surgeon, a witness for defense, 

testified that accused's act in diving upon the other airplane, while 

normal, ~as nevertheless impulsive and evidenced poor judgment. In 

his opinion accused was of sound mind, able to perform the usual duties 

of an officer on flying status, was not suffering from pilot fatigue, 

and at the time or the commission of the offense knew right from wrong 

and was able to adhere to the right (R. 24-26, 31). 


The WD AGO Form No. 66-2, ilF Officers' Qualification Record, 
of accused was.admitted in evidence without objection. It appears there
from that the accused is twenty-five years or age; that he is a college 
graduate with a Bachelor. of' Science Degree in Forestry; that he is 
qualified as both a single-engine and two-engine basic and advanced 
flying instructor; that he has successfully completed Central Instructors 
School (Basic) at Kelly Field, Texas, the instrument course at Bryan Army 
Air Field, and the fixed gunnery course at A:atagorda Island, Texas; that 
he was commissioned a second lieutenant on 16 February 1943 and thereafter 
promoted to first lieutenant on 18 October 1943; that f'rom 16 February 1943 
to 31 December 1944 he has had thirteen efficiency ratings, four or which 
are unknown, four are excellent, four are very satisfactory, the other and 
most recent rating is satisfactory; and that accused has 15lJ hours flying 
time as a rated pilot (R. 28; Def. Ex. A). 

5. The prosecution's evidence demonstrates that on the morning or 

9 January 1945 after completing a gunnery target mission over W.atagorda 
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Island Boobing and Gunnery Range, near Aloe Army Air Field, Victoria, 
Texas, accused as pilot of an AT-6 military airplane flew out of the 
target pattern at 5000 feet altitude, peeled off and dived 1000 feet. 
at the rate of 200 miles per hour upon the same type of airplane oc
cupied by Lieutenant Haga and Lieutenant Ayers, who had preceded ac
cused out of the target pattern and were then flying in a northeasterly 
direction at an altitude of about 4000 feet. Accused's airplane came 
in from the rear right, passed below, and came up on the left wing of 
Raga's plane at.a distance of about fifty feet from it. Accused then 
continued his dive at the rate of 200 miles per hour until he bad 
descended to about 1500 feet, where he entered the traffic pattern at 
the field and landed ahead of Lieutenant Haga and Lieutenant Ayers. 
This maneuver was neither authorized, nor essential to the performance 
of the gunnery practice mission previously assigned to accused, and 
which he had completed. That the operation of an Army airplane in 
violation of the provisions of Army Air Forces regulations here involved 
constitutes a violation of Article of War 96 is so well established that 
no citation of authority is necessary. The record of trial sustains the 
court's findings of guilty of the Specification and Charge. 

6. Accased is 25 years of age and single. He is a college graduate 
holding a Bachelor of Science Degree in Forestry. Prior to entering the 
military service he was employed as an assistant agricultural aid by the 
United States Forestry Service. He served as an aviation cadet from 
18 June 1942 to 16 February 1943, when upon graduation from Army Air 
Forces Advanced Flying School, Foster. Field, Texas, he was commissioned 
a second lieutenant, Air Reserve, Army of the United States, and ordered 
to active duty the same date. He was promoted to first lieutenant 
18 October 1943. He has 1543 hours of flying time and is qualified as 
both a single engine and twin engine basic and advanced flying instructor. 
Between the initial date of his commission and 31 December 1944, accused 
has been given thirteen efficiency ratings, four of which are unknown, 
four are excellent, four very satisfactory, and the remaining and most 
recent is satisfactory. · 

7. The court was legally constituted and had jurisdiction of 
the person and the offense. No errors injuriously affecting the sub
stantial rights of _accused were committed during the trial. In the 
opinion or the Board of Review the record or trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant con
firmation or the sentence~ Dismissal is authorized upon a conviction 
of a violation of Article of Tiar 96. 

, Judge Advocatea..~~»~ 

tftt·a&« ,,{t. /4;tV&JclJ?;/, Judge Advoeate 

~ , Judge Advocate 
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SPJGtI-CJ\; 274517 1st Ind 

Hq 	 A:.:iF, JAGO, 'Jashington 25, D. C. MAR 2 3 1945 
TO: The Secretary of ifar 

1. ]erewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of rteview in the case of 
/irst Lieutenant Harold L. Gentry (0-673356), Air Corps. 

2. I concur in the opinion of the Board of H.eview that the record 
of trial is le,c:ally sufficient to support the findings of euiltJ'.: and the 
sentence a!'ld to warrant confirc:.ation·of the sentence. 

3. There is attached to the record a memorandum for The Judge 
AdvocA.te General dated 28 February 1945, from Lieutenant General Earney 
r.;. Giles, Deputy Commander, Ar'f'J'/ Air Forces, in which he recommends 
that the sentence be confirmed but commuted to a forfeiture of pay of 
~,·50 per month for six month~ and that the sentence as thus commuted be 
carried into execution. I·concur in that recommendation. 

4. Inclosed are a draft of a letter for your sifnature, transmit
tine the record to the President for his action and a form of Bxecutive 
action desirned to carry into effect the recommendation hereinabove made,· 
should such action mesc;t ·,·1ith approval. 

4 Incls 	 MYROU C. Cd..!J·,il:;R 
1. 	Record of trial hiajor General 
2. 	l,iemo fr Gen Giles, The Judge Advocate General 

28 Feb 45 • 
3. 	Dft ltr for sig s/w
4. 	Form of action 

(Sentence confirmed but commuted to forfeiture of ~50 per month 
for six months. G.C.M.O. 159, 24 Apr 1945) 
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An.:ry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(217) 
SPJGK - CM 2 74609 

21 FEB 1945 

UNITED STATES 	 ) SIXTH SERVICE COl.lliIA.ND 
) ARMY SERVICE FORCES 

v. 	 ) 

Second Lieutenant ""EBSTER L. ~ Trial by G.C.li., convened at Mayo 
General Hospital, Galesburg, Illinois, 

HARRAWAY (0-1105494), Corps ) 2-4 January 1946. Dismissal, total 
of Engineers. ) forfeitures, and coni'inement for 

) tlventy-five (25) years. 

OPINION of the BOARD OF REVIEI'( 
LYON, HEPBURN and 1110YSE, Judge Advo~ates. 

l. The record of trial in the oase of the officer nruned above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Ad,vocate General. 

. . 
2. The accused was tried upon 	the following Charges and Specifications a 

CHARGE Ia Violation of the 93rd Article of War. 

Specification la In that Second Lieutenant ·iiebster L. Ha.rrawa.y, 
Corps of bigineers,.did, at Galesburg, Illinois, on or about 
20 December 1944, unlawfully enter the dwelling of Miss h'velyn 
Charlett, 533 East Berrien Street, Galesburg, Illinois, with 
intent to commit a criminal offense~ towit, rape therein. 

Specification 21 In that Second Lieutenant l'iebster L. Har~away, 
•••,did, at Galeaburg, Illinois, on or about 20 December 
1944, unlawfully enter the dwelling of Miss Ya.rjorie Nelson, 
679 East Main Street, Galesburg, Illinois, with intent to 
commit a criminal offense, to-wit, rape therein. 

Specification 3a In that Second Lieutenant Webster L. Harraway, 
•••,did, at Galesburg, Illinois, on or about 20 December 
1944, unlawfully enter the dwelling of George D. Martz, 537 
Ea.st hiain Street, Galesburg, Illinois, with intent to commit 
a criminal offense, towit, larceey therein. 

Speoifioation 4a Ii: that Second Lieutenant Webster L. Harraway, 
Corps of lmgineers, did, at Galesburg, Illinois, on or about 
20 December 1944, unlawfully enter the dwelling of Harvey B. 
Jensen, 115 North Chambers Street, Galesburg, Illinois, with 
intent to commit a criminal offense, towit, assault.am 
ba.ttery upon the occupant thereof, the said Harvey B. Jenaen. 

. ( 
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Specification 5: In that Second Lieutenant ,iebster L. Barra.way, 
Corps of 1::ngineers, did, at Galesburg, Illinois, on or about 
20 December 1944, with intent to commit a. felony, viz, rape, 
conuni t an assault upon :._iss Lvelyn Charlett, 533 East Berrien 
Street, Galesburg, Illinois, by wilfully a.nd feloniously lying 
upon the said Lvelyn Charlett .in her bed, by kissing the 
mouth, neck and breasts of the said 1velyn Charlett, by fondling 
the breasts and body of the said bvelyn Charlett, by placing 
his hand over the mouth of the said Evelyn Charlett, by slapping 
the said bvelyn Charlett on the face with his hand a.nd by saying 
to the said i:.velyn Charlett 11 Ca.n I get undressed e.nd get in 
bed with you?" and "Don't try anything. If you do I'll hurt 
you 11 

, or words to that effect. 

Specification 6& _ In that Secoi:,id Lieutenant Webster L. Harraway, 
Corps of Bngineers, did, at Galesburg, Illinois, on or a.bout 
20 December 1944, with intent to commit a felony, viz, rape, 
commit. an assault upon :i.J.ss Marjorie Nelson, 679 Bast Na.in 
Street, Galesburg, Illinois, by wilfully and feloniously 
ta.king hold of the sa.id Marjorie Nelson by the wrists with 
his hands and saying 11 1 want you" to the said Marjorie Nelson, 
by draggiD£ the said Marjorie Nelson from her bed by the hands 
and by taking hold of the throat of the said NlEl.rjorie Nelson 
with his hands and saying to the said Marjorie Wilson 11 If 
you make any noise I will kill you", or words to that effect. 

Specification 7& In that Second Lieutenant Viebster L. Ha.rrawa.y, 
Corps of ~gineers, did, at Galesburg, Illinois, on or about 
20 December 1944, feloniously take, steal, end carry a.way 
one billfold, value about Three Dollars (~3.00) and Twelve 
Dollars Seventy Five Cents {~12.75) lawful money of the 
United States, the property of George D. }Iartz, 537 Fast 
Main Street, Galesburg, Illinois. 

CHARGE II& Violation of·the 96th Article of War. 

Specification& In that Second Lieutenant Webster L. Ha.rraway, 
Corps of E:ngineers, did, at Galesburg, Illinois, on or about 
20 December 1944, wrongfully strike Harvey B. Jensen, 115 
North Chambers Street, Galesburg, Illinois, on the fa.ce with 
his fist. 

He pleaded not guilty to the Charges and the Specifications. He was found 
not guilty of Specification 4 of Charge I, guilty of the Charges and the 
remaining specifications except the words 11by dragging the said Marjorie 
Nelson from her bed by the hands" contained in Specification 6 of Charge I, 
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and except the words and figures "value about three dollars (~3.00) 11 

contained in Specification 7 of Charge I, substituting for the latter the 
words "of some value, 11 and guilty of the substituted words. No evidence , 
was introduced of any previous conviction. He was sentenced to be dis
missed the service, to forfeit all pay and allowances-due or to become 
due, and to be confined at hard labor for twenty-five years. The review
ing authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence for the prosecution may be summarized as follows a 

The accused was first seen by Paul Pedigo, a taxicab driver of 
Galesburg, Illinois, at the DeLuxe Cafe in Galesburg at about 0130 hours on 
20 December 1944 (R. 312,313). Fifteen or twenty minutes thereafter the 
accused departed from the DeLuxe Cafe accompanied by two enlisted men and 
a girl. They were taken by Pedigo to Ollie's Barbecue at 420 s. Henderson 
Street, Galesburg, Illinois, arriving there at about 0216 hours (R. 313,314). 
lJpon that occasion the enlisted man who was accompanying the young lady, 
borrowed money from her to pay the taxi fare (R. 316 ). - Pedigo was requested 
to come baqk and pick the party up. He consequently returned to Ollie's 
Barbecue at about 0330 hours on the same morning (R. 314,315). The accused, 
accompanied by the two enlisted men and the young woman, left Ollie's 
Barbecue at about 0340 hours, and, after some argument,. took the young woman 
in the cab to her home. The three men then rode in the cab to the DeLuxe 
Cafe, arriving there at about 0345 hour8 where an arg\.Dllent ensued as to who 
was going to pay the taxi fare (R. 315,316,317)•. The accused took some 
change out of his pocket, consisting of a quarter and a dime, and stated, 
"That is all I have" (R. 317). Pedigo did not see the accused again after 
leaving the DeLuxe Cafe (R. 316). 

Peter Spilios, a joint owner of the DeLuxe Cafe, Galesburg, 
Illinois, observed the accused enter the cafe at about 0330 hours on 20 
December 1944 accompanied by two white soldiers (R. 319,321). The accused 
departed from the restaurant alone at about 0350 hours on the same morning. 
his two companions remaining for about another hour (R. 322). 

Specifications 1 and 5, Charge I. Housebreaking by unlawfully 
entering the dwelling of Miss Evelyn Charlett, and assault with intent to 
rape Uiss 1'velyn Charlett. 

1'velyn Charlett, a waitress in the Victory Lunchroom, Galesburg, 
Illinois, on 20 December 1944, resided alone in an apartment at 533 E. 
Berrien Street; Galesburg, Illinois (R. 162,163,166). 1..U.ss Charlett was 
then 19 years of age and weighed 108 pounds (R. 163). In the morning of 
20 December 1944 tass Charlett did not finish.her work at the Victory 
Lunchroom until about 0400 hours. She was driven to her home at about 
0415 hours in a cab driven by E.'verett Coffee (R. 164,165,185). Because 
of the fact that it was necessary for her to return to work at 0600 hours 
on the same morning, Miss Charlett made arrangements with Mr. Coffee to 
return for her at about 0600 hours. She explained to him that she would 
leave the door open so that he would be able to oome in to wake h~r up 
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:,-'; that time (::l.. 164, lG5,166 ). :riss Charlett almost i:media.tely went to 
b'.:-d, dnssed in a. slip, brassiere and a pair of "pants" (R. 156,167) • 
.Sh£: did not undress corapletel:; in order that she wo:ild be ablo to dress 
rr.ore quickly ,-;hen she was awakened in the ·norning (9 .• 167). After she 
h~d culled the cover over her and turned out the la.~p on the dresser, 
sho bei;a11 to doze off to sleep (~t. 166,i67). She suddenly felt some
thinG bump the end of the bed. ,/hen she looked up she saw the form of 
a man ste.ndini:; there (R. 167 ). She noticed that he had on a. "high cap" 
lib, ti1ose vrnrn by cab drivers. For that reasoc1 she thought that she had 
gor..e to sleep and that !'.r. Coffee had returned to awaken her at 0600 hours. 
?.lss Charlett accordingly asked, 11:r.'verett, is that you? 11 Upon re oeiving 
c10 re:Jly, she audn asked the quastion. Vrhereupon the fi.z;ure came around. 
by the side of· the bed and "got on top of11 her (R. 16?'). J'\.t that tima 
:.::iss Che.rlett was lying flat on her back. The intruder, dressed in over
coat, field jacket and uniform, lay full lene;th with the front part of 
!1.is body on top of htir {:;::. 168 • 186 ). l.liss Charlett did not know what to 
t?link at first and did not say or do much (.a. 168). She was "just merely 
confused II but was not afraid. of him (R. 168 ). The intruder asked her if 
he could get undressed and get in bed with her ·but she replied, "No" (R. 
186). He then began stroking the back part.of lliss Charlett's head and 
ru:uu.ng his ha.nds over the "top part" of her (R. 168 ). 'k'when he came to 
the strap of her brassiere on her shoulder, he rested on her with one arm 
and pulled the shoulder strap down just about to her elbow. He then 
leaned on her with the other arm and did the same thing to the other shoulder 
strap (R. 168,169,188,189). He then ran his hands over her breast and 
"everything11 and kissed her on the neck, face and mouth (R. 170, 182). 
~le also kissed her breast and 11everything11 (R. 170). 

During this time he also tried to get his hands down under the 
covers and attempted to get hold of the cover to pull it down off !.ti.ss 
Charlett (R. 171,172,189). However, because of the fact that he was lying 
on top of her and had her arms clamped down on top of the cover, 1ass 
Charlett wa~ able to keep the cover over her (R. 171). During all of 
this time the intruder was pinning ass Charlett's arms dovm and there 
was not much that she could do other than hit him on the back. Although 
she tried thus to strike him, she was unable to hit him ha.rd enough to 
hurt him (R. 169). She likewise tried to get out from under him by 
shoving awe::, from him, but every time she moved the intruder clamped 
down a little harder (R. 169,170). During this struggle 11ss Charlett 
knocked the intruder's oap off and felt of his hair (R. 170). For the 
first time she realized that he was a negro and she started to scream 
(R. 170). r1hen she started screaming, the intruder put his hand over 
her mouth and told her to be quiet or tha.t he would hurt her (R. 171, 
186). He then began running his hands over her face and· said that he 
wa.~ted to turn on the light so that ~e could see what she looked like 
(R. 171,172). -'.Miss Cha.rlett replied tha.t that was all·right if he would 
get up. The intruder then warned her, 1tNell, don't try anything11 · (R. 172). 
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The reason Miss Charlett consented to this suggestion was that 
she thought that in that way she would be able to get the intruder off 
her and perhaps would be able to get him out of the house (R. 172). The 
intruder thereupon got up and Miss Charlett pulled up her straps. put 
on her jacket which was lying on the dresser and then turned on the 
lamp (R. 172). lliss Ch~rlett was then able for the first time to see the 
person whom she af't:erwarda identified as the accused. The accused then 
told 1~ss Charlett that she was beautiful and that he would like to take 
her where there were other colored men with white women (R. 173). Mias 
Charlett refused. however. and told him that he.had better leave in view 
of the fact that the cab driver was coming back for her at 0530 or 0600 
hours. and that both of them would get in trouble if he stayed and was found 
on the premises. She hoped thus to frighten him out. of the apartment (R. 173). 
The accused told her that she would have to go to the door ·with him. seized 
her by the ann. jerked her out of bed and walked into the kitchen with 
her (R. 173). She then noted that the rear door was open although she 
had closed it when she had entered earlier in the morning (R. 174). She 
therefore taxed the a oous~d with failing to close the door. When the ac
cused walked over to it. he looked out and stated. ,r-,'fell. this is not the 
door I came in because it is too dark out there" (R. 173 ). Miss Charlett 
told.him. however. that he could not have come in the other way because 
that door was locked and bolted at all times (R. 173.174). The accused 
requested to see the other door. which Miss Charlett stated was in the 
living room. He walked over. shut the kitchen door, and then.caught 
and kissed Miss Charlett while she was standing in the kitchen (R. 174). 
She backed up and jerked away from him. again warning him that he would 
have to get out of the apartment because the taxi driver would be coming 
in a little while. She took hold of his hand and walked into the living 
room with him where she showed him the front door. The accused stated. 
"This is the door I came in." She denied that it was but told him he 
could go out that door and thereupon unlocked it and tried to get him ~o 
go outside (R. 174 ). 

The accused, however. said, "Well. wait a second" and backed 
Miss Charlett into the living room again• telling her that he wanted a 
da·t;e with her (R. 174.175). At first she refused but then. with the hope 
that she would be able to get him out of the apartment. agr~ed to meet 
him at 2130 hours that evening (R. 175). The accused then told Misa 
Cha.rlett that. if she failed to meet him. he would hurt her and that it 
she ever told anyone about his having been in her apartment he would kill 
her. or if he were unable to do it, he would get someone else to kill 
her (R. 175.176.189). Miss Charlett began to cry. whereupon the accused
slapped her four or five times on her face with his hand (R. 176). At 
various times during these occurrenoes. the accused kissed.Miss Charlett 
until she finally jerked away from him and told him he would have to go 
(R. 175). The accused finally walked out of .the door, whioh Miss Charlett 
immediately shut and locked. She then went to the,kitchen door. looked it. 
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and. after turning off all the lights. ran downstairs into the basement 

because of the fact that the accused had be·gun to knock on the doors and 


. windows wanting to come baok in (R. 175.176). Mis$ Cha.rlett's basement 
was connected by a door to·her neighbor's basement. After staying in 
the basement for ten minutes, she became courageous enough to walk past her 
coal bin and up the stairway into the adjoining ~partment (R. 177). Miss 
Cha.rlett remained in that apartment for about five minute.a. During all 
of that time the accused continued to knock on the doors {R. 177). At 
last the man, whose house Miss Cha.rlett had entered, answered the door. 
The accused inquired of him if Miss Charlett were there. He also in
quired if there were a "Lieutenant Johnson" in the house (R. 177,178,188)• 

. Shortly thereafter Mr. Coffee, the cab driver, called and took Miss Charlett 
to the Victory Lunchroom from where Charles Healy, her.employer, called the 
police to report the inoident (R. 179). On the way to the lunchroom Miss 
Charlett described the intruder to Mr. Coffee who replied that he thought 
he knew who it was and that it must have been the lieutenant 'Who was at 
the DeLuxe Cafe early that morning., although he did not mention the accused 
by name to lliss Charlett (R. 179.,183.,184). Mi.as Ch'.arlett was interviewed 
by the oivilian and military police at the station at Galesburg shortly 
thereafter (R. 179). She described the accused as best she could and 
identified the accused when he wa.s brought to the station at about 0730 
hours that morning (R. 179.,180). 1fiss Charlett did not give the accused 
or any other person except 1'verett Coffee., the cab driver.,authority or 
permission to enter her home on the morning of 20 December l944(R. 180). 

At the time of the incident in question, the accused was dressed 

in a cap with a visor., a long overcoat, a field jacket, lieutenant's bars 

and Engineer Corps insignia· (R. 181,182). 


. The accused during the incident described remained in lftss Charlett's 
apartment for about 45 minutes. During all of that time Miss Charlett's ac
tivities were directed toward 11the scheme to talk him out of it" (R. 182). 

Yihile the accused was in Miss Charlett' s apartment, she smelled 

liquor on his breath and knew that he had been drinking (R. 186). However, 

the accused talked coherently and appeared to have had enough to make him 

feel as though he should have "everything he wanted or everything he asked 

for 11 (R. 186,187). 


Specifications 3 and 7, Charge I. Housebreaking by unlawfully 

entering the dwelling of George D. Martz with intent to commit laroeny 

therein. and larceny of one billfold, value about ~3.00., 8.Ild. $12.75, lawful 

money of the United States, property of George D. Jklrtz. 


On 20 DecE1m.ber 1944, George D. Martz and his wife, Agnes, resided 

in the upstairs front apartment at 537 E. Main Street, Galesburg, Illinois, 

'Which ad.dress is four and a half blocks from 533 E. Berrien Street (W.1s 
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Gh:..rlett I s a.part:nent) (!-i.. 9, 10, 1~5 ). ~x. and Mrs. r.:artz returned to 
their home at about 2215 hours on the evening of 19 Dece:mber 1944, leaving 
ti,~ front door to their apo.rtncnt unlocked (R. 10, 22,25). 'i'hey retired 
at a.bout G;::,15 hours. At that timi:.· ; . .r. }.'artz hung his trousers over the edge 
oi' .,he closet door at the foot of their bed (R. 10, 19, 2.::, 30 ). Both Mr. e.nd 
::rs. V:artz slept through the nit:ht until they were avmkened by their alarm 
clock at 0600 hours on 20 December 1914 (f~. 11,22 ). l'.rs. !'<'artz got out of 
bed. Just as she stepped outside ·~he bedroor.1 door, she thought she heard 
the noise of someone walking across t:1e floor (R. 23). Thinking, however, 
that the noise came from outside, she walked on into the bathroom and about 
five,minutes later heard the bedroom door sle..~ (R. G3 1 24). She immediately 
opened the bathroom door and noticed that the hall door was open and that 
the hall light had been turned on, although she was positive that the door 
had been closed and the light had been turned off when she had entered the 
bathroom (R. 24,25 ). She was entering the bedroom door ·.,hen she heard the 
front hall door slamming shut. She thereby knew that someone had gone out 
of the house (R. 26). She ran over to the parlor ~indow and was able to 
see a soldier going around to the west side of the house (2. 26,31). Al
though he was walking fast, 1.irs. Martz noted that he was weariug a. soldier's 
overcoat and service hat (R. 26.i;7). ?.!rs. 1!a.rtz immediately wakened her 
husband. As a result of his conversation with her. Jir. t!a.rtz dressed 9.nd 
looked a.round the house to see if anythint; were missinl; (R. 12,27). 

Some time after he had dressed, r..:r. Martz discovered that his 
billfold which was black, old, and ripped out at one end, was missing 
from his trousers pocket (R. 13). I:Irs. 11a.rtz' purse. however, which had 
been lyinG on,the dresser where it was covered by her nightgown, had not 
been touched (R. 28,33). Mr. Martz' billfold contained ~12.00 in United 
~tates currency. consisting of.one ten-dollar bill and two one-dollar 
bills (R. 13). iie also discovered that seventy-five cents in change, con
sisting of a fifty-cent piece and a quarter were missing from his trousers 
pocket (R. 13). 1rll". Martz had last used his billfold at noon on 19 December 
1944 and was positive that it contained the bills enumerated above a.nd was 
likewise positive that his billfold and the seventy-five cents in change were 
in his trousers pocket at the time he retired (R. 14,19,20,21). He did not 
see the billfold again until it was shown to him at the Administration 
Building of Mayo General Hospital, at which time he positively identified 
it because of the rip in one end and the various membership cards, driver's 
license and draft cards containing tx. 1:artz' name, which were carried in 
the billfold and were still contained therein when last shown to him 
(R. 16,17.18). Mr. Martz had given no person authority to remove such 
billfold or its contents from his clothing on the night of 19-20 December 
1944 (R. 18 ). 

Specification, Charge II. Assault end battery upon Harvey B. 
Jensen. 
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On 19-20 December 1944, Harvey B. Jensen, a. supervisor of the 
Mid-Continent Petroleum Company, and his wife Sarah, resided a.t 115 N. 
Chambers Street, Galesburg, Illinois, where _they occupied an upper five
room apartment (R. 36,38,39,59,60). Both Mr. a.nd Mrs. Jensen retired at 
about 0300 hours on 20 December 1944, leaving the outside door unlooked 
(R. 39,40). Mrs. Jensen was awakened at about 0640 hours on the same 
morning by the sound of a. door knocking against the chiffonier in their 
bedroom (R. 48,60,61). Mrs. Jensen immediately a.wakened her husband, 
who then saw someone tip-toeing from the bedroom and then running towards 
the dining room and thence to the living room of the apartment (R. 40,48, 
50). . lfr. Jensen was a.t that time unable to distinguish who the intruder 
was. He immediately jumped out of bed and ran to the front door where he 
grabbed the intruder by the coat lapels and then turned on the light in 
the hall (R. 42,61,67). At tha·t time he noticed that the front door was 
partially open (R. 48 ). l'lhen the light had been turned on, Hr. Jensen 
discovered that the intruder was the accused, who was then dressed in an 
Army overcoat with second.lieutenant's bars and officer's cap and field 
jacket (R. 42,46,57). :Mr. Jensen asked the accused for whom he was looking 
and the accused replied, "Lieutenant Johnson" (R. 43 ). Mr. Jensen then 
told his wife to call the police but the accused protested "No'.' (R. 42,43, 
62). When Mr. Jensen turned his head and repeated to his wife, 11Call the 
police, 11 the accused struck him in the left eye with his right fist and 
then opened the door in an effort to get away (R. 44,64). Mr. Jensen 
swung back at the accused as he was on his way out of the door, causing 
him to fall off ·the top landing and partially to break through the window 
which was at the middle la.nding (R. 44,45,64,65). The accused rolled down 
the steps quite fast and lost his cap in the melee (R. 45). The cap, how
ever, rolled down the stairs. This enabled the accused to pick it up and 
to run with it out of the lower door (R. 47). Mr. Jensen_ followed him to 
the door hut, becaus~ he wa.s dressed only in his pajamas and was barefoot,, 
he did not chase the accused (R. 47). He described the blow given him by 
the accused as not "very- hard" a.nd stated that it did not close the eye . 
entirely and that it did not turn black until the next day (R. 47). Mr. 
Jens en had given no one authority to enter his apartment on the night of 
19-20 December 1944 (R. 47,48). Later that morning the accused wa.s positively 
identified by W.r. Jensen a.s the intruder a.t the police station at Galesburg 
(R. 55,58,59), and was positively identified as the intruder by both Mr. 
and Mrs. Jensen a.t the trial (R. 58,68). 

The Jensen ap~rtment is.located two blocks from the Martz apart 
ment a.t 537 E. lla.in Street. Galesburg, Illinois (R. 56). 

4 

Speoifid'ations 2 and 6, Charge I. Housebreaking by unlawfully 
entering the dwelling of Miss Marjorie Nelson with intent to coillillit rape 
therein. and a.~sault with intent to rape Miss Marjorie Nelson. 

:Marjorie i'folson, who is employed as a. olerk. 'resided in a down
stairs apartment at 679 E. Ma.in Street. Galesburg. °Illinois, on the night 
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of 19-20 December 1944 (R. 69,70). Although at·that time she shared 

the apartment with another girl, the latter was absent from the apartment 

on the night of 19 December 1944 {~. 70). On the night in question Miss 

Helson retired at about 2330 hours and slept until OtiOO hours on 20 

December 1944. Upon awe.k:ening J{iss Nelson went upstairs to the bathroom. 

nhen she returned to her apartment, she' left the~. outside door unlooked 

(R. 71,72). About twenty minutes thereafter, one of the girls living 
upstairs stopped to talk to her on her way to work (R. 71). 1~ss Nelson, 
however, remained in bed dressed only in her nightgown (R.71,72). After 
her friend left, l.!iss Nelson continued to leave the bed lamp on at the 
head of her bed (R. 72). At about 0650 hours she heard the outside door 
open and then close. The next thing she knew she saw the aooused standing 
between the living room and the bedroom, whioh were separ'ated only by 
drapes (R. 73, 74,86 ). 1,liss Nelson immediately asked him who he was but 
the accused did not answer. When he drew back a ways, Miss Uelson told 
him that he had better get out ·or there but the accused still did not 
answer (R. 74). Instead he began coming towards the bed on which Ydss 
Nelson was lying (R. 74, 75 ). Vihen 11.ss Nelson asked him what he wanted, 
the accused replied, "I want you" (R. 75). The accused oame to the bed 
and grabbed Miss Nelson by the wrist and tried to pin her to the bed. 
Although she was talking during this ti~~, she did not remember what she 
said but tried to pull back out of his reach {R. 75). The accused placed 
himself on the side of the bed, lying on his side {R. 75,881. At this 
time Eiss Nelson was lying with the covers off her for the reason that 
she had thrown them to one side when she had attempted to get out of the 
bed (H. 75). The accused and Miss Nelson then began fighting, with Miss 
Nelson attempting to twist out of the bed on the opposite side (R. 75,76). 
During this time the accused was attempting to hold Y~ss Nelson and was 
talking to her (R. 76). She finally succeeded in getting out of the bed 
despite the faot that the accused had hold of her wrist. 

In the ensuing scuffle both of them reached the foot of the bed 
where Miss Nelson tripped and fell, the accused falling with her (R. 76). 
_After fighting with the accused on th~ floor, Miss Nelson managed to get 
up and continued to scuffle with the accused until they reached the living 
room. J.s she reached the living .room, Miss Nelson began to scream but 
the accused grabbed her by the throat with both hands and told her, "Shut 
up or I will kill you" (R. 76 ). I.tl.ss Melson then noted that the accused 
reached for his pocket with his left hand and thought that he was reaching 
for something. Instead, however, he sat down in a nearby chair, continuing 
to hold 1ftss Nelson by the wrist and attempting to pull her into the ohair 
with him (R. 77). Ho'M!~er, Miss Nelson managed to twist around so that 
the arm of the chair separated them and reached. for .the doork~b with her 
right hand, attempting to get out the door (R. 77). The accused, however, 
arose, oame to the door and pulled ~J.ss Nel.son's hair with both hands until 
she was forced to loosen her grasp ~n the door (R. 77). ·He instructed her 
to lock the door. ~hen she refused, he told her· again. Miss Nelson then 
pretended that she had looked it by merely drawing the bolt across the door 
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.......
,/ 

• ~ ' f 

a.m than back age.in· (R. 17,78)~· The acouaed., howner, ziotioed. tha.t th• 'I 
' I~•

door we.a not looklld. a.= reaoh.14 up with hie left ·hand. to. look it (R, 78), 

Arter thil. .,toourred., :W.11. Ntl1on tw11t1d. hlrult 10011 from h11 gra1p &nd. 

ran through the apartment out .. the back door to a neighbor in another 

bu11~1ng (R,, 78,19!), Miu Nel1on11 1ori12111 e.rou11d. her neighbor who 

let her in c4 called. th• polio• tor her (R, 78), . 


. A C,.ay, or two th1:reatt1r JliH Nellon &t the Ut.Jo 'Otnaral Ho1pital 

podtinl)' i••ntified. th• aoou.14 a• her auailant, Returniq trom thil 

inoid.ent 1hl;intormed. th• d.rinr ot th, Arlq oar that on her wq to thl 

ho1pit&1· 1h1 'h&d., b11n a.tra.14 that 1h~ would. not be able to id.entity thl 

aoouat4 but when ,:1h1 co'b to th• ho1pital "Iii waa ea1y11 

· (R, 1H), 

., .. . 

. W.11 N1l1on h&d. giTtn no on• p1rm,i11ion to. enter her 1.p1.rtmtnt 

on the morning ot 20 D101mb1r ~944~(R, 80), At'~h• time ot the inoid.1nt1 

related. abon, :M111'Ntl1onwa1 "Ttq 101.r,d." (R, 80),. Sh, d.11orib1d. t~• 

aoouaed. u d.r1111d. in a khaki J,:nq Oflrooat, whioh n1 unbottontd., am 

... umo• 01.p (R, ao,e8), . · . · . 


M111 N1lion11 apartmem wu 1001.ted. about uiro or thr11 blooka 

from the J1n11n a.pt.rtment at lle N, Ohamb1r1 Str11'b (R, 87), 


Th.I tollowing''u1timoey rel1.t11 to the 1.0oua1411 apprehem:S.o:a. 

&1l4 heno• 11 applioa.bl~ to &111p1oitioatiom1 · 


· · The·, aocuaed. wa1 tirat u•n by .A, E, 1Ct.l.1n, polioe ottiaer, CJ&ll1bur1, 
Illinoi1, at about 0715 houri on 20 Deotmber 1944 '(R, 92,98), Ott:t.oer Kl.ls.A 
,,,., then looking for tn, ao.01.111~ u the r11u1t··ot & notiae which :ti. had. rt• 
Oe1Tt4 at about 0700 houri on th.I IULI morning &m Z'IOOgn.1114 him from tha 

.d11oript1oa which h&d bee turnhhld to him by a girl (R, 10a,1°',lOS). 
Ottioer Kalin retuzamd. to oall a 1qu&d. oar but t,:a. minut11 later ,..,, th.I 
aOOUIK again (R, H,94), mi,n hi t.lktd. the aooua,d. where ht WU piq, 
the latter. replied. that he wu ping to Ohioaeo on the bua (R. 98). Ottb1r 
K&li:a. 1.akld.. him it he''nN hunting tor Ueut1Z1&nt Johmon, to whioh th• ao• 
ouald. replied. in the af'til"Zll&tin, 1'hereupo:a. Ott101r Xt.1111 p1aoe4 'bbl ao• · 
ouae4 um,r arre1t (R, 98), When Oti'S.oer It.Un or411't4 th, aooua14 to atut 
"W&lld.ng back toward.• th• polioe 1t&tio11., the latter wanted. u 1xplua.tlon, 
but th• ott101r 11 onl7 rtpl7 wa, tht.t th• aooua,4 Jmff mt it.,,,., all 
about (R, 98,98,100), The aoouald. m&d.1 no further prot11t but anaw,rtd. 
only, "All right, 11r• (R. 98), Shortly thlreahll' otl'loer IC&U:a. tvm4 
the aoouaed. 0T1r to Oarl W, N1l1on, another polioemu ot Ot.l11b1.1r1, %11111.011, 
who. wu a.ooompanied. b)' Sergeant Dominiak Boraano, t. mUh1.17 po11oa&Zl 
1t1.tioned at Mayo General Ho1pit&l (R, 99,120). At th• time ot h11 a.ppl'I• 

henaion the ao.ouaed. wa1 wearinc 1. Hplar J./t"#v wutorm with ls.pi irouura, 
a dark 001.t azid. h&d. bar, on hi1 1hould.1r (R, 98,97), Otfio1r K&l:S.:a. 414 
not remember whether. or not h• ,r~ then w,arinc u onrooat (R. H ). fhe 
point .at whioh the aoouaed. wu e.rr,1t14 na dz 'blooka from th, Mirta 
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apartment, four blooks from the Jensen apartment a.nd six bloolcs from the 
Nelson apartment (R. 99). Officer Kalin was at no time close enough to 
the accused to notice whether he had any liq~or on his breath but noted 
that while the accused walked with a swaying gait, he did not stagger 
(R. 100,103). He had no opinion, however, whether the aoouaed had been 
drinking or whether he waa drunk or sober (R. 102 ). The accused· was 
turned over to Officer Nelson am Sergeant. Borza.no at about 0735 hours 
on 20 December 1944 (R. 107,119). At that time he was dressed in a.n 
officer's uniform with overcoat and ,rearing a cap with visor (R.ll4). 
The only conversation between the accused a.nd the two officers on the 
way to the polioe station were the·accused's questions of what the police were 
going to do with him and wiv he had been picked up and Offioer Nelson's reply 
that he did not knot< (R. l07,l08,ll3). 

On the walk to the station the accused maintained a steady gait, 
despite the fa.ct that he was suffering from a lame lmee {R. 115,128). At 
the station the a.ccused 1s·speech wa.s clear and coherent a.nd although the 
odor of alcohol was detected on his breath and it WB.S apparent that he ha.d 
been drinking, he lmew what he was doing all of the time tha.t he wa.s at 
the station (R. 115,116,127,128). Officer Nelson testified, however, that 
the accuaed we.a "not really sober" and wa.a "not really drunk" {R.116). 
In the course of the aea.rch of the accused's person, Sergeant Borza.no found 
a reddia4 billfold in· his hip pocket in which were the accused's dog tags 
and AGO card, but no money (R. 108,113,122). An empty quart whiskey bottle 
was taken from the accused's overcoat pocket (R. 108,113). Officer Nelson 
found another billfold (Pros. Ex. l) in the a.ccuaed's right-hand pants 
pocket together with a long bladed knife and some money, consisting ot 
one ten-dollar bill, two one-dollar bills, a fifty-cent piece and a. quarter 
(R. 108,109,113,123,125,126). The accused had no other money on his person 
(R. 114). Sergeant Borza.no immediately took possession of the money and 
the .billfold in which he found an identification card with the name George 
Martz on it (R. 110,111,124). The billfold likewise contained a picture 
of a white "'girl and a white soldier and for this reason Sergeant Borzano 
:;~id to the accused, "IJ.eutel!.allt, this looks like a white man's pocket
book. Where did you get it?" (R. 124). 1'he accused replied that he did. 
not know (R. 124). All of the various articles taken from the aocused'a 
person were placed in an envelope by Sergeant Borza.no a.nd were taken by 
him together with the accused to the Mayo General Hospital where the en
velope was . turned over to Lieutenant Abra.ham Beniq who was the Provo1t 
Marshal at the hospital on 20 December 1944 {R. lll.112,129,140,141). 

Ll.eu~enant Bensley again counted the oa.sh in the envelope handed 
him by Sergeant Borza.no and noted that it contained a ten-dollar bill, two 
one-dollar bills, a fifty-cent piece and a quarter (R. 142). He likewise 
identified Prosecution's Exhibit l a.s the billfold which wu turned over 
to him at that time (R. 142 ). Ll.eutenant Bensley thereafter returned all 
of the articles from the aocused to Sergeant Borza.no who. kept them looked up 
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until he delivered them to Major Nichole.a Randolph, the Investigating O.fticer 
at Mayo General Hospital (R. 131,144,149,150,151). Lieutenant Bensky testi 
fied that he gave the accused a receipt .for $12. 75 in cash and denied that 
such receipt ha.d read 1112.52• (R. 145). At the time he we.a interviewed by 
Lieutenant. Bensky, the accused's speech was coherent. Although Lieutenant 
Bensky could smell liquor upon the aocus ed' s breath and knew he ha.d been 
drinking, in Lieutenant Bensky's opinion the accused was not drunk (R.147). 

Major Randolph continued in exclusive possession ot the articles 

taken from the accused's person until they were turned over to the proseou

tion immediately prior to the oommenoement of the instant trial (R. 151). 

Mr•. lfa.rtz' billfold (Pros. Ex. 1) and the $12.75 (Pros. Ex:. 2) were both 

received in evidence without objection (R. 154,155). 


4. The evidence for the defense may be summarized as follows a 

Robert Sprinkle, staff driver, Mayo General Hospital, drove Miss 
Nelson from her place of employment to the hospital on 21 December 1944 for 
the purpose of giving her an opportunity to identify the aocused (R. 197, 
200). While they were returning from the hospital, she in.formed Sprinkle 
that on the way out she had been· a little afraid that she would be unable 
to identify the man but that when she walked into the room there waa no 
trouble at all and she oould identify him very easily (R. ~00) • 

. Second Lieutenant Donald E. Gray, Medical .Administrative Corps, 
}&yo General Hospital, on the morning of 21 December 1944, dressed in a 
long offioer•s overcoat and of.fioer's hat with visor, and then stood with 
the aooused for the purpose of identification by an unknown girl (R. 201, 
203,204').· Lieutenant Gray is not a negro although he is approximately 
the same height as the accused and has a swarthy complexion (R. 204,205). 
Lieutenant Gray has long hea:'Y black hair and not short, curly hair (R. 205). 

On the morning of 20 December 1944 Everett Coffee, driver of 11 


cab of the DeLuxe Cab Compa.iv, drove Miss Charlett to her home from the 

Victory Restaurant (R. 207,208). · In a.ccordance with a prearranged plan 


· at about 0600 hours on the same morning, Mr. Coffee returned to Misa 
Cha.rlett's hotlie. Af'ter attempting to waken her by knocking on the window, 
he .finally located her at a neighbor's home where she was crying and · 
"hollering" and appeared to be very nervous (R. 208,209). At that time 
Miss Charlett in.formed him that a. "negro" lieutenant had just left her. 
Arter she had desoribed the.man, Mr. Coffee told her that he believed that 
he knew him and may have in.formed Miss Charlett of the aocused's name 
(R. 210,212,217)•• Mr. Coffee drove Miss Charlett to the ·victory Restaurant 

where her employer oa.lled the polioe (R. 210). Mr. Coffee's remark·to Miss 

Charlett was based upon the fa.ct that he had previously seen the aooused at 

about 0330 hours on 20 Decemberj944 at Ollie's Barbecue Stand, located at 

420 s. Henderson Street, Galesburg, Illinois (R. 212,213,217). Mr. Coffee 
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had driven to t.11e barbecue stand in response to a call from another· 
· passenger out there noted the accused was sitting with tlvo white sola.if,rs 
and a woman (R. 213 ). At that time the accused asked rr. Coffee to have 
a dri I".k with him and stated the t they would also go back into town with 
him (R. 212,213). While Mr. Coffee waited for him, the accused tap danced 
with one of the white soldiers, played the viotrola o.nd drank (rr. n3, 
219,220). Shortly thereafter another oab driver appeared who stated that 
he had received a call from the accused. For that reason fa·. Coffee left 
the barbecue stand with his own passenger at about 0400 hours (R. 213,214, 
218 ). L~r. Coffee described the accused while at the barbecue stand as 
woavjng back and forth and having a. little difficulty in walking and stated 
that in his opinion the a.ccused was "happy" and was drunk (R. 214,215,220, 
221). At one point in his conversation with the accused l:r. Coffee asked 
him why he didn't go home. ~he aocu~~d merely laughed and said that he 
would i;c home after a while (R. 215). ··On cross-examination Mr. Coffee 
admitted that the accused 11did 'a pretty good jobII of' the tap dancing, 
kee~tng time to the music and that his speech was clea.r an:1. ·coherent (R. 
220,223). . 

The accused was likewise observed by Ronnie 1ackens, oook at 
Ollie's Barbecue, 420 S.· Henderson Street, when he entered the stand alone 


at about 2330 hours on 19 December 1944 (R. 240,241). At that time the 

accused purchased a sandwich and left shortly thereafter but_ returned again 

at about 0215 hours on 20 December 1944 (R. 241). Again the accused stayed 

but a few minutes but returned at 0345 hours with a sergeant, a corporal, 

and a white girl (R. 242). Mr. ltickens observed that upon this occasion 

the accused stayed at the barbecue stand until about 0430 hours when the 

accused, together with the two enlisted men and the whit~ girl, left in a 

cab (R. 242,243)~ 


The accused was first seen by Carrie Noble, the bartenderess at 

the South Prairie· Social Club, Galesburg, Illinois, when he entered the club 

alone at about 2000 hours on 19 December 1944 (R. 225,226,229). The accused 

remained there until about 2300 hours, during which time he bought several 

drinks both for himself and two other persons. All such drinks sold for 

forty cents a shot (R. 225,229,230). At the time the accused first came 

to that Club, he had a twenty~ollar bill wit~ him (R. 226,229). When he 


· left he stated that he was going to "Miss Ollie's place" at 420 s. Henderson 
Street, where Miss Noble again saw the a.ccuaed after 0100 hours on 20 
December 1944 (R. 226,227). Miss Noble stayed at Ollie's Barbecue St~ 
until 0300 hours and when she lef't; she noted that the accused was still there 
(R. 227,230,231). 

During the evening of 19-20 December 1944, another colored officer 
was staying at Miss Noble's Hotel. She described him as being a little, light, 
old, brown-skinned "fellow", not very tall, very thin and with a. little 
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moustache (R. 228). He was wearing light officer's trousers, a short 
ovorcoat anQ an officer's cap with visor (R. 2,8). She did not know what· 
time he had lef't the hotel.· 

Virginia Pears.on, ticket agent for Burlington Tre.ilways Bus 
Company, Galesburg, Illinois, who was on duty durine the morning of 20 
December 1944, observed a colored oi'ficer ol;her than the accused at the 
bus deoot at ubout 0725 hours on that date (R. 2~3,234). She described 
such officer as rather short and well built and as wearing a light 
officer's coat v;ith wrap-around belt and soft cap (R. 234,235). About 
taree or four minutes therea.:!'ter, or at abo.ut 0730 hours, Miss Pearson 
observed the accused v.'ho came into the bus depot an:l inquired when the 
next bus left for I;:omnouth, al though he did not purchase a ticket (R. 235, 
,::37,238 ). Viiss Pearson described the accused at that time as not being in 
a state of excitement or fatigue, as being calm and as talking coherently 
in an ordinary tone of voice (R. 235-237). She also stated that the accused 
walked quite reiularly as far as she could see and that while he talked to 
her he stood quite erect although at ease more or less (R. 237). The 
Burlini;t6n bus depot is located seven blocks by actual oount from Miss 
Nelson's residence at 679 E. l:ain Street .(R. 239 ). 

The accused, after his testb1onial rights had been fully explained · 
to him, elected to be sworn as a witness (H. 248,249). He testified as 
follows: The accused at the time of the trial was 26 years of age, married, 
and had one son one year of age (R. 249,250). He attended college for two 
and a half years and had been commissioned in the United.States Army for 
2 years and 3. months (R. 250). At the time of the trial he had been at 
1:S.yo General Hospital for two and a half months receivint:, treatment for a. 
knee injury which he ha.d sustained on maneuvers :i,n Louisiana in 1942. 
Pre-vious to that time he had been hospitalized ir. the Rigrs General Hospital 
at Louisville,· Kentucky (R • .::50~. 

On the evening of 19 December 1944 he signed out at his wo.rd at 

the ·hos pita.l f'o r the conm1encement of a six-day leave at about 2045 hours 

{E. 251,275). At that time he had $_;;40.00 on his person (R. 272 ). He first 

stopped at the South Side Social Club, where he had an engagement to meet 

a young lady, arriving there at approximately 2110 hours (R. 251;255). Al

though he remained at the club for about two hours, the young lady did not 

appear (R. 251,256). ~urinG this time, however. he became acquainted with 

a Hiss Puckett and her "boy friend" and he bought approximately seven or 

eight rounds of drinks for himself and the other couple (R. 251,272). The 

accused then rode with I.iiss Puckett and her friend in the latter's oar to 

another place on the west side where they had more drinks and from there 

to Ollie's Barbecue (R. 251). In the meantime the 'accused had purchased 

a bottle of whiskey (R. 272). '.l'he accused stayed at Ollie's Barbecue for 

an unknown length of time. 1/'lhen he finally called a cab to leave, he 

anticipated catching a train leaving Galesburg for ¥ia.con, Illinois. at 
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··' 
0300 hours 20 December 1944 (R. 251,252,273,274). The a.ocused rode directly 
in the cab to the railroad. station rut found. th¢ he had missed the train 
(R. 252,264,274). He then went to the Detuxe Cite where he met a sergeant 
and a corporal {both of whom he ha.d. met at the hospital) and a girl who 
suggested that they all go back to Olli~'s Barbecue (R. 252). After spending 
15 or 20 minutes at the DeLuxe Cafe/ the four persona called a cab and re
turned to the barbecue stand some'time after 0300 hours {R. 252,260). On 
arriving at the barbecue stand, the cab driver was instructed to return within 
an hour {R. 262). The ·accused denied that he did.any dancing while at the 
barbecue stand (R. 261). When the cab returned the accused and the two en
listed men took the girl home and then returned to the DeLwce Cafe where the 
accused or~ered coffee for the. two enlisted men (R. 252,264). The a.ocused 
could not remember the time of a:ny of these various activities but remembered 
distinotly being at the DeLwce Cate with the two white soldiers and that the 
proprietor of the cate refused to let them put whiskey in their coffee (R. 
263,264,265,266). The accused believed that he had left the DeLwce C~fe 
accompanied by the two enlisted men but left them shortly thereafter and 
proceeded to the railroad. station alone (R. 252,266,267,271). After placing 
his overcoat on the bench in front of him, the accused sat in the men's 
lo.unge of the station and went to sleep {R. 263,268). The accused claimed 
that he spent the entire time, after thus leaving the DeLuxe Cafe until he 
went to the bus station, in sleeping in the railroad. station.· He specifically 
denied that he had seen or been in the homes of any of the persons who had 
testified for the prosecution (R. 267,268). 

Thereafter when he awakened at a tilr..e he could not specify, the 
accused.felt better and went to the Burlington Trailwe.ys Bus Depot to in
quire concerning a bus (R. 253,270). While at the station the accused 
saw another lieutenant whom he had seen at the hospital but did not speak 
to him (R. 270,271). · The accused was placed under arrest immediately,. 
art.er he ha.d. walk«! out· of the bus depot. He was then taken to the police 
atationwhere he was sea.rahed (R. 263,254)•.During the search of his person, 
the officers tfrs'!; found a quart. whiskey bot_tle in his pocket, then his own · 
brown leather wallet from his lef't hip pocket, then money, cigarettes, 

_handkerchiefs am matches,~ finally a blaok wallet (R. 256,259.268). The 
accused did not know where 9n his person the black -.rallet was found but told 
the officers that he had never seen it before (R. 256,260,279). The bills 
were taken from his shirt pocket and the change from a trousers pocket, . 
amounting in all to $12.52 (R. 257.275). The acoused olaimed that all of 
this money was his own and he explained that he never carried it in his 
billfold (R. 257,269,274). He also claimed that he ha.d. at first been given 
a receipt for $12.52 ~ut that thereafter he ha.d. been required to return it 
and ha.d. never received another (R. 258,275). The aocused disclaimed aey 
knowledge of the looation of any of the addresses set out in the first 
four specifications of Charge I (R. 254,255). He claimed that on the night 
in question he ha.d. enough whiskey to be drunk inaspiuoh as he went to sleep, 
which is the usual result of his being druDk (R. 255). Accused did not 
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know how much money he had spent between the time: he left the hospital ~til 
he was apprehended ·but remembered thu.t he had a.bout :,;,15.00 left a.t the time he 
left Ollie's Barbecue Stand in order to catch the three o'clock train, and 
that he had ~12;52 on his person a.t the time he was apprehended (R. 273 ). 
On the night in q..iestion the accused was wearing pinks, field jacket, over
coat and garrison or service oap (R. 278). 

At about 1100 hours on 20 December 1944, specimens of the accused's 
blood and urine were taken by Sergeant Victor Grope at Bayo General Hospital, 
which specimens were turned over to Lieutenant Victor Kilmer, Sanitary Corps, 
who oerformed quantitative tests for the presenoe of alcohol in accordance 
with~procedures set out in Army manuals, the findings of which tests were 
recorded in Defense Exhibit 1 (R. 287,288,293,294,295). Lieutenant Kilmer 
explained that the findings of blood alcohol - "2.0 mg per co" - reflected 
a. measurement of weight showing the number of milligrams in one one-thousandth 
of a liter (R. 296). 

Ca~ta.in Lent C. Johnson, Medical Corps, Chief of Laboratory, Ma.yo 

General Hospital, after detailing his qualifications, testified that he had 

supervised the making of the tests in question·and had analyted them (R. 

280,281,~82,300-302). He testified ~hat in his opinion 1.5 milligrams of 

alcohol per cc would result in drunkenness and that an alcoholic content of 

2.5 milligrams per co would result in a person being "dead drunk, approaching 

' 	 i.r:.sensibility" {R. 306 ). Captain Johnson gave, as his opinion, that while 
an analysis would give infomation of alcoholic content only as of the time 
the blood was drawn, the alcoholic content would necessarily be of a greater 
a:nount prior thereto if the individual had consumed no alcohol for a period 
of time before the drawing of the blood (R. 308). In response to a hypothetical 
question he testified that, if the accused had taken his last large drink of 
alcohol immediately prior to his arrest, his peak alcoholic level would have 
been somewhere between 0800 and 0830 hours that morning, but that if his 
last drink 'of alcohol had been taken ut about 0300'or 0330 hours, the peak 
woul1 have b~en some time between C400 and 0500 hours (R. 311). He also 
stated as his opinion that the amount of alcohol consumed did not necessarily 
bear any close relationship to the effect on the individual but that the 
level of the bl bod alcohol in such individual wo•Jld bear a very olose rela
tionship (R. 303). Captain Johnson's conclusions that an alcoholic content 
of 2.0 milligrams per cc resulted in a drunken state were based upon 
personal observation, experimental investigation and the interpretation 
acce?ted as evidence in Federal courts (~. 304). 

5. The accused stands convicted of {a) three offenses of housebreaking, 
(b) t'No offenses of e.ssault with intent to rape, (c) one of ·1arceny, and 
(d) one of assault and battery. All of the offenses appear to have been 

committed within a radius of six or eight city blocks in the City of 

Galesburg, Illinois, and between the hours of 5 and 7 o'clock on the morn
ing of" ii:O December 1944. · 
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The reoord of trial olearly disoloses tha.t the buildings desoribed 
in Speoifioations 1, 2 and 3·1ooated at 633 E. Berrien Street, 679 East 
Main Street and 537 E. Me.in Street, respeotively, in Galesburg, Illinois, 
were entered by someone without· authori~ during the earl) hours of 20 
Deoember 1944. It also clearly disolcses that that person committed an 

· 	a.ssault upon Miss Charlett, upon Miu Nelson and upon Harvey B. Jensen. 
Likewise it appears that a billfold and $12.75 were-stolen from the trouaen 
pocket of George D. Mart, while his trousers were in hi• apartment. 

' The firat ~uestion deserving diacua1ion ii whetherA11!dence ahowed 
beyond 9:tJ:1 ree.aona.ble doubt th&t it was the aooused who oommitted e.cy or &11 
of these offemea. Itwu the accused's uncorroborated co~tention th&t he 
we.a a.sleep in the Galesburg railroad_station at the time of theae ocourrenoe,. 
A.part from the larceey charge (which is shown only by oircumstanti&l evidenoe) 
four witnesses who had ample oppo.rtunity· to see and observe the a.oowsed un
equivooally and unhesitatingly identified the aocused a.s the person involved 
in the oi'fenaes charged against him. The four witnesses, Misa Cha.rlett, 
Miss Nelson, Mr. Jensen and his wife, Mrs. Jensen, had no reason or motive 
f&lsely to accuse 'thi1 Anrr:f officer as the person who unle.wfully entered 
their respeotive homes. The presenoe of. a negro officer was unusual in 
th&t neighborhood•. The only other negro officers seen in that .looa.lity . 
did not answer to. the description of the aocused. In .vi8'1'1 of the over
whelming evidence1 of identity, which was not impeached and which was oo~
tradicted only by:1':he uncorroborated denial of the accused, the court properly 
and justly concluded th&t the accused was not asleep in the railroad station 
when the offenses were oommitted, but was the person who oommitted them. 
Th!s presents for determination the question whether those acts oonstituted 
the criminal offenses alleged in the various speoifioationa. 

a. Housebreaking (Specif'ioa.tions l, 2 and 3). 

Housebreaking is unlawful).y entering another's· building with· in
tent to commit a. orimina.l offense therein. It is not essential that there 
be a breaking, but the intent to commit some orimina.l offense must be 
a.lleged .and proved (MCM. 1928, par. 149,!)• .· · ~ 

It wu clea.rly shown by competent evidence that the accused did, 
without any right or authority enter the buildings deaoribed in these 
specifications alleging housebreaking. Mias Ch&rlett and Ml.as Nelson 
identified the accused u the person who appeared in and therefore must 
have ent,red their respective apartment, at the.times and place, alleged 
in Specifica.tions l a.nd 2 .of Charge I. The entry of' the Mart, home (Speoi

.. fhd:ti-Q.!!:~ ·.o.t: Qha.r~ I) was shown by cir_?umsta.ntia.l evidence. In order for 
the a.oouaed to remove. Mr. Marts'• billfold and money trom the pooket1 of 

· ·his trousers hanging by the door of his apartment it wu neoeasary for him. 
to enter the building. The only element of'_ these offenses 'remaining to be 
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proved was the intent to commit the respective criminal offenses alleged 
in the specifications under disoussion. The existenoe of this intent at 
the time of the entry may be inferred as a faot upon proof of the com
mission or atte:npted commission of the oriminal of~enses alleged after 
the entry. In faot the proof of the commission of the orimina.l offense 
after entry is the best, and in this case th-e only, evidence of the existence 
of the intent to commit that crime at the time of the unlawful entry (9 C.J. 
1079. MCM. 1928. par. l49e). Therefore. laoking other proof, it is neoessary. 
in order to complete the proof of the three offenses of housebreaking. that 
the record show beyond any reasonable doubt that the accused after entering 
the buildings attempted to commit rape upon 1!1ss Charlett and then upon 
Miss Nelson. and that he committed laroeny in the home of Mr. Martz. .AJs 
these three offenses form the basis of three of the other specifications 
(Speos. 5, 6, and 7) we will pass to the determination of the legal suf
ficiency of the evidenoe to support these·specifications. If the finding• 
of guilty of these three specifications {5.6 and 7) may legally be sWI•.. 
tained then the findings of guilty of Specifications l, 2 and 3 should 
also be sustained without further discussion. · 

b. Assault with intent to rape. {Specifications 5 and 6). 

An assault with intent to rape is an attempt to commit rape in 
which the overt act amounts to an assault upon the woman intended to be 
ravished. 

· "No actual touching is necessary. Thus, when a man 
entered a·woman's room and got in the bed where she was and 
within reaoh of her peraoh for the purpose of raping her, he 
committed the offense under discussion although he did not 
touch the woman. The intent to have carnal knowledge of the 
woman assaulted by fo roe ani without her consent must exist . 
and concur with the assault. In other words. the man muat -.,v... 

intend-to overcome any resistance by foroe, actual or construc
tive, and penetrate the woman's person. AXo/ less intent will 
not suffioe. n {MCM 1928, par. 149 1) 

As .stated in 44 Am. Jur. 915, 

11 '.rl'To essential ingredients must co-exist to oonstitute 

the orime of assault with intent to commit rapeJ they area 

(1) an assault and {2) an attempt to commit the aot charged. 


As a general rule, it may be said that if an assault is made 

under such circUillBtanoes that the act of sexual intercourse, 

if it had been accomplished, would have been rape, the accused 

is guilty of assault with intent to commit rape.• 


The ooill!llission of an assault was clearly shown in both instances. The overt 
act amounting to an assault was committed_ when the accused toroibl7 gruped
both women without their consent. The more difficult question 111 Did he · 
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at that time intend to commit rapef This intent may be inferred from 
all of the circumstances shown by the evidence, such as the character and 
degre~ of the force applied, his words, his threats, and his-entire conduct' 
at the.time, and place of the occurrence. 

The record in both instances presents the picture of an uninvited 
negro male who silently enters the bedroom of a young white famale who had 
retired for the ni~ht and is lying in her bed dressed in night dress. This 
occurs during the darkness of; an early morning. With reference to ?liss 
Charlett accused "got on top of11 her with the full length of his body on 
top of hers as she lay on her back. He suggested that he undress and get 
in bed with her. He fondled and caressed her. He endeavored to remove 
her clothing and the bed covering and a.t the same time pinned her down be
neath him with his hands and body. He threatened her am put his hand over 
her mouth when she screamed. Wlth·reference to Kiss Nelson accused's ac
tions were somewhat along the same .lines exoept that she eluded him before 
he could get on top of her. She managed to get her body out of the bed 
while he held her wrist,. When asked what he wanted, he said, "I want you. 11 

He actually lay down on the bed and tried to hold her in it. He did not 
desist in his efforts until she ma.n&ged to break loose and ran screaming 
from the house. _There were numerous other details summarized in the preceding 
paragraph 3, tending to show hi• intent, which need not be repeated here. 
Altogether they present a convincing picture of the accused's attempt: 
to .commit rape upon both Miss Charlett and Miss Nelson. It is difficult 

_to reach any other conclusion. The evidence excludes every reasonable 
,hY.Pothesis except the one of the accused's· guilt of the offenses charged, 
· to wit, that the accused intended at the time to commit rape upon these 
women. 

"In all such cases the intent with which a.n assault is 
oommitted is a fact which can only be inferred from the accused's 
acts and surrounding circumstances. It is, in other words., a 
question of fact for the jur,y and not a. q.uestion of law for the 
court, except in a case where the facts proved afford no ~eason
able ground for the inference drawn." · (People v. ~. lQO Pac.688.) 

In attempting to evaluate the intent with which the accused entered 
these apartments., it is.proper to take into consideration the fact that the 
accused was a negro and that Miss Charlett am Miss Nelson were white, and 
consequently because of difference in ra•e.,. the accueed could hardly have 
presumed that he could have effected sexual intercourse with them with their 
oonsent. In CM 196036 (Talley., 1942) (2 B.R. 181) the following principle 
from Brittain v. State., 153 S.E. 622., was quoted with approval by the Board 
of Reviews - · 

"The doctrine of the court's charge to the jury that., 
upon the question ot·intention, social cuatoma, founded on 
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race differences, and the fact that the man was a negro and the 
girl a white person, might be taken into consideration, is un
doubtedly·correct." 

In the Talley case the Board of Review sustained findings of gui,lty of 

assault with intent to rape, where the acoused entered the living quarters 

of an officer's wife and said to her, "Turn out the lights, I wa.nt to 

talk to you. If you oa.ll, I will shoot. 11 all spoken while making an·· 

assault upon her with a loaded pistol! ~ 


. I 
In the case here considered the court had the opportunity to hear 

and observe the witnesses. It has found that the accused did intend to rape 
these women when he assaulted them. We find nothing in the reoord that 
would justify disturbing its findings. The accused's conduct strongly in
dicates that when he assaulted these women he intended to have carnal knowledge 
of them, and in order to do so he intended to use such force as might be necea

- sa.ry to overcome any resistanoe. .All of the elements of the orime of assault 
with intent to rape were therefore established by the evidenoe beyond any 
reasonable doubt (CM 233183, 19 B.R. 349J CMZ39839, 25 B.R. 273J CM 260611, 

·Wilkinson; Hammond v. United Sta.tea, 127 Fed. 2nd 7521 Wharton's Crimina.1 

Law, Vol. I, 12th ed., par. 748). 


o. Larceny (Specification 7). 

Larceny is defined as the taking and carrying away by trespass 
the personal P,roperty of another with intent to deprive the mrner permanently 
of his property. It was clearly established by the testimoey of George D. 
Martz that he left his billfold containing $12 in pa.per currency and 75 
cents in change in the pockets of his trousers hanging by the door of his 
apartment before he retired for the night, and when he looked for the money 
and the billfold in the morning they were gone. The taking and carrying 
a.way of the personal property of Mr._ Martz was therefore shown. The cir 
cumstances of hearing someone leaving the house a.nd seeing a man dressed in 
military uniform diaa.pp3aring around the side of the house indicated the 
presenoe of an intruder and trespasser. Within a few hours thereafter the 
accused dressed in military uniform was found in possession of Mr. lkrtz's 
billfold and currency of the same amount and denomination that was ta.ken 
from Mr. Martz' s trousers pockets. The accused gave no explanation of his 
possession of these stolen articles other than to say that he was.unaware 
of their possession, intimating that some unknown person put them in his 
pocket while he was a.sleep in the railroad station. Such an expla.na.tion 
is unconvincing and. taxes one's credulity. The circumstantial evidence 
permitted of only one reasonable conclusion, that the accused knowing:cy, 
had possession of the stolen property a.nd, in view of the la.ck of axq 
reasonable explanation, that he w~s the one who •tole 1,he billfold and 
the money. Unexplained possession of recently stolen property is liuff'i 
cient evidence of larceny of that property on the part of the possessor 
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(CM 108998, CM 122216, CM 122458, Dig. Op. JAG, sec. 451 {37)). And where 
it is shown that the property has been stolen f'ro_m the interior ·or a building 
in which the accused had no right to enter, unlawful entry with the intent 
to steal may be inferred and therefore the same evidence to prove the laroeny 
is aui'ficient also to prove the housebreaking (12 C.J.s. 738, Smith v. ~, 
212 s.w. 660). 

We, therefore, find no difficulty in concluding that the evidence 
of record was ample and legally sufficient to support the findings of guilty 
of Specifications 3 and 7 involving the larceey of~~. lla.rtz•s billfold and 
money and the unlawful entry by the accused to commit the larceny. 

d • .Assault (Charge II and its Specification). 

The accused has been found guilty of wrongfully striking Harvey 
B. Jensen on the fa6e with his fist in violation of Article of War 96. The 
evidence clearly showed that at the time and place averred in the specifica
tion a negro officer unlawfully entered the apartment of 1'.!r. and Mrs. Harvey 
B. Jensen while they were asleep in bed. T'ney were a?;akened by his activi
ties and Mr. Jensen endeavored to capture the intruder. In hie efforts to 
escape the intruder struck him with his fist in the face and made his getaway. 
The"Jensens identified the accused as the person who had thus entered their 
bedroom and struck Mr. Jensen. Again the accused's only defense was that 
of mistaken identity. The weight of the evidence favors the conclusion of 
guilt. Both witnesses had an ample opportunity to see and cl~sely observe 
the intruder under a light "Which Mr. Jensen turned on for that purpose. The 
findings of the court should not be disturbed. 

Throughout the trial it was suggested by the cross-examination 
of the prosecution witnesses and by some of the witnesses for the defense 
tha.t the accused was so intoxicated that he was not able to entertain the 
specific intents involved in and required to be proved in all of the speci
fications of Charge I. In our opinion there is no merit in this case to 
such a defense. The general rule of law pert&ini11£ to the subject ha.a been 
stated as followsa 

"The general rule is that drunkenness is no excuse for crime 
when the offense consists merely in doing a criminal act without 
regard to the intention. The fact that a person is intoxicated 
at the time of commission of the crime charged furnishes no defense 
to a prosecution and punishment for such crime, unless i~ is so 
excessive, or has continued for such a length of time as to dethrone 
the reason, overcome the power to control his actions, and destroy ' 
the power -- for the time being at·least -- to distinguish between 

• 	 right and wrong in relation·to the particular act charged or to form 
a criminal intent, or to entertain malice. 11 (I Wharton's Criminal 
I.a.w, 12th ed., 599) 
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"Although voluntary intoxioation is not ~ exouse for crime, 
1.t 	has an important bearing on the question of guilt as regards 
e.ny orime of which a specific intent is an essential element. Of 
course, the mere fact that a person was intoxicated at the time he 
did a. criminal act, does not shCIIV that he was incapable of forming 
an intent, for a man may be drlmk and at the same time be able to 
deliberate. But intoxication may be so extreme as to suspend entirely 
the power of reasoning and when such is the case, the subject is in
capable of forming an intent, and therefore cannot be held guilty 
of a crime which involves intent, unless the intent was formed be
fore the intoxication. 11 (15 .Am. Jur. 30 ). 

In discussing drunkenness as a defense, the following language has been used 
by the Board of Review in a case involving uttering a worthless ohecka 

. . 
"Drunkenness is a defense only where it negatives specific_ 

intent, and the burden of proof is upon the accused to prove that 
his state of drunkenness was such as to prevent ·his forming the 
design to defraud." (CM lf8861, Dig. Ops. JAG, 1912-40, sec. 451 
(28)) 

In applying these general rules to the specific offense of assault 
with intent to rape the following authorities should be noteda 

"If the prisoner's mental faculties were so overoome by in
toxication at the time of an attempt to rape that he was not con
scious of what he was doing, or if his actions am the means used 
were naturally calculated to effect his purpose, nevertheless, if 
from intoxication, he had not sufficient capacity to entertain the 
necessary intent, such intent cannot be inferred from his aots. 
If, however, he retained sufficient mental oapacity to know.what 
he was doing and why he was doing it, then the attempt to rape 
may be interred from his acts., the same as if he were sober." 
(44 Am. Jur. 92S )· 

The evidence relating to the accused's alleged intoxication in. 
this case may be summar.ized a.s follows a Miss Charlett testified that while 
the accused was in her apartment he talked coherently., although he appeared 
to have had enough t~ drink to make him feel as though he should have every
thing he asked for (.:a. 186,187). Patrolman Kalin., who apprehended the ao• 
oused., refused to give an opinion as to Whether Or not the aocused WU i~
toxicated but testified that he did not stagger e.s he walked (R•. 102,103). 
Patrolman Nelson a.nd Sergeant Borza.no, who observed accused almost immediately 
after his apprehension., testified that the accused walked with a stea.~ gait, 
that his speeoh was clear and coherent, and that he knew what he was doing·.
(R. 116,116,128). Lieutenant Bensley who ta~ked with the acoused at Mayo · 
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General Ii>spita.l shortly after his a.pprehenaion wa.s of the opinion that 

the aoouaed wu not drunk and stated th&t his·apeeoh was coherent (R. 147). 

The witnesses for the defense testified aa follows upon the subjeota 

Everett Coffee, a taxi driver, who saw the-aooused at about 0345 hours on 

the morning in question testified, "Well, I would say the man was ~PPY• 

I don't know what, really what, to say. I oan say the man was drunk. 

Then I would sa:y the man was drunk.• (R. 214,215.) However, on cross

examination he adl!litted that the accused'• speech was clear and under

. at&lldable, that. he had· only slight trouble in walking and that he did •a 
prett;y good job• of tap dancing (R. 220,223). · Virginia Pearson, with whom 
the accused talked at the bus station at about 0730 hours on the morning 

.in question, testified that the·accused talked coherently, in a calm 
ordinaey tone, that he walked •regularly• and stood erect (R. 236,237). 
Aoouaed deacribed his condition as having had enough whiskey to be drunk 
am that he then went to slee~ (R. 255). · 

In addition to· this objective testimoey, the defense properl7 

introduced in evidence the results of a blood test taken at ~o General 


· Hospital at about 1100 hours on the day in question. Thia test refieoted 
that there was then p.resent two milligr8Jll8 of alcohol per oubio centimeter 
of the aocused.'a blood. It has been determined_ that in terms of percentage, 
,·uch teat reflected thtt-t the accused's blood then contained ,2% aloohol. 
Captain Johnaon, who qualified. aa an expert, testified that 1.5 milligrams 
of alcohol per cubic centimeter resulted. in drunkenness, a.nd that a content 
1.bove 2.6 would result in dead. drunkenness •. 

From these authorities it is apparent that the aoouaed wu at 

most only in the lower ·stages of intoxication u shown by the blood teat, 

and that the alooholio oontem as shown by such blood teats had not reached 


. the point where it oould be con,aidered · U oontrolling or conclusive. Hence 
the court wa1 fully justified in falling back upon the objective e:vtdenoe ot 
the witne11es who obaerved the aoouaed 1 s demeanor prior to, during the cour,e 
of, and 1ubaequent to the offenses wi_th which he waa charged.. The court 
therefore could properly aooept u true the teatimoey of' the prosecution'• 
w1tne11H &1 well u aome of thoa e who teatified on behalf ot the aoouaed 
to the e~ect that he was at all timea coherent in his speech, walked with 
11ttle or no detect am apparently 'lfa• in full command ot hil f'acultiH. 
Bia aotiona in connection with all of the incidents teatified to wn• no~ 

; thoH of' a ~Dd bereft ot all reuon, but on the contraey showed a willful 
, oomciou1J1e11 of :what he wu doing and that hi• actions were wrongful. ·. 
.~1or example, hil _quiet, tip-toed, though precip1tat• retriat tro:aa the Jenaen 
apartunt .na. hi• inaistenoe in both the Nellon and Charlett apartments that 

'the 7oung women in queation 1hould.malce no noise, all indicate that he tull7 
umeratood that hi• aotiona were wrongt'ul and that it he were apprehellded, 
he would be punilhed.. In other word•, in eaoh instance, to use the language 
ot ~ To Truett, supra, the aocua_ed. knn what he wu d~ing': wu able to 
1Li,1)reoi&te the charaoter of hie aot,·am kn• thf.t it wu unlawful and.. .. 
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wrongful. Henoe. his intoxioation was no defense. 

6. War Department reoords show the aoouied to be 26 years and 6 months 
of age, married. and the father of one·ohild. He graduated from high sohool 
and for two 1eara attended college. ~r three years he operated a theatrioal 
booking agenoy. On 4 December 1941 he was induoted · into the servioe and 
served in the Engineers as an enlisted man, attaining the grade of Staff 
Sergeant. until 28 October 1942, when he was appointed a second lieutenant, 
AUS, at Fort Belvoir, Virginia. During the summer oi' 1942 he acoidentally 
dislocated his knee when he fell during extended order drill in Louisiana 
and was hospite.lhed in May 1943 and age.in in Ootober 1943. A:n operation 
was performed on· the knee in November 1943. On 1 June 1944 he was found 
physically fit for duty a.nd assi~d to C8Jllp,Ellis, Illinois for duty. 

7. The court was legally constituted and had jurisdiction of the a.o
oused.~d the offenses. No errors injuriously affecting the substantial 

. 	 rights of tlle accused were oommitted during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings· and the sentence and to warrant confirmation of the sentence. 
Dismissal is authorized upon a conviction of a violation of Article of War 
93 or Article of War 96. · ·· · · · 

Judge Advocate. 

Judge Advocate. 

Judge .Advocate. 
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.:iPJGK - CI,! ~74609 	 1st Ind • 

FEB 2 6 1945 
Hq ASF, JAGO, ·vfashington 25, D. c. 

TOz 	 The .:iecretRr-J of \ia.r. 

1. Herewith transmitted for the action of the Pre:;;ident· a.re the 

record of trial and the opinion of the Boa.rd of Review in the case of 

Second Lieutenant hebster L. Harre.way (0-1105494), Corps of Engineers. 


I 

2. I concur in the opinion of the Board of Review that the record 

of trial is legally sufficient to support the findings and the sentence 

and to warrant confirmation of the sentence. I recommend that the sen

tence be confirmed but that the confinement be reduced to 7 years and 


.that the sentence as thus modified be carried into execution. 

3. The United States Penitentiary, Lea.ve)1Worth, Kansas, should be 

designated as the place of confinement. 


4. Inclosed are a draf't of a letter for your signature transwitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the reconunendation hereinabove made, should 
such action meet with approval. 

-~ 
··-·--"- .31,-._,-...~--'l..>1.....-,,._ , 

3 Incls 
1. Record of trial 	 Major General 
2. 	Drf't ltr sig The Judge Acl.vocate General 

Sec of War 
3. Form of Ex action 

(Sentence confirmed but confinement reduced to seven years. 
G.C.M.O. 13?, 11 Apr 1945) 
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WAR DEP.i\...~TME?IT 
Army Service Forces 1 O APR 1945 

In the Office of The Judge Advocr.te C'"')neral 
-1',a.shinrtor,, D. C, . (2L.J) 

SPJGK - CM 274647 

U N I T E D S T A T E S ) ARMY AIR FORCES 

~ WESTERN 1'1,YING TRAINING C0111lAND 
To 

) .Trial by G.C.M., convened at 
Staff Sergeant SATURNINO L. ) Hobbs, New Mexico, 9 January 
TRUJILLO (39831365), Hobbs ) 1945. Dishonorable discharge 
Army Air Field, 3017th Army Air ) and confinement for fifteen (15) 
Foroes Base Unit (Pilot Sohool, ) years•. Penitentiary. 
Speoialized 4-Engine), Hobbs, ) 
New Me.xioo. ) 

HOLDING by the BOARD OF REVIEYi" 
LYOU, HEPBURN and MOYSE, . Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifications a 

CHARGE- Ia Violation of th& 96th Article of War. 

Speci£ics.tiona In that Staff Sergeant Saturnino L. Trujillo, 
Section C, 3017th Army Air Forces Base Unit (Pilot School, 
Specialized 4~1'ngine ), did, at Bobbs A.nrw Air Field, on or 
about 2 December 1944, wrongfully and unlawfully take and oarry 
away one Colt's single action 32 calibre pistol, of the value 
of about $20.00, property or Private First Class Carlton D. 
Anderson. 

CHARGE Ila Violation of the 93d Article of War. 

Specification la In that Staff Sergeant Saturnino L. Trujillo, 
••*•did, at the Military Police Station in Hobbs, New 
Mexico, on or about 2 December 1944, with intent to do him 
bodily harm, commit an assault upon Staff Sergeant Isaac P. 
Rohanna, by pointing a dangerous weapon, to wit a a cooked 
32 calibre single-action Colt's pistol, at the said Staff 
Sergeant Isaac P. Rohanna. 

Specification 2a In that Staff Sergeant Saturnino L. Trujillo, 
••••did. at Hobbs, New Mexico, on or about 2 December 1944, 
with intent to commit a felony. viz. a murder, commit an assault 
upon Sergeant Clarence D. Todd, by wilfully and feloniously 
firing four shots from a 32 calibre single-action Colt's pistol 
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a.t the a aid Sergeant Clarenoe D. Todd. 

Speoif'io&tion 31 In that Sta.ff Sergeant Sa.turnino L. Trujillo. 
•••,did, at.Hobbs, New Mexico, on or about 2 December 1944, 
with intent to commit a feloey, viz. 1 murder, commit &n 

a.ssa.ult upoA Private Vernon A.. Christner. by wilfully and felon
iously firing four shota trom a 32 calibre· aingle-aotion Colt'• 
pistol at the aaid Private Vernon A. Christner. 

& pleaded not guilty to and 1fa8 found guilty of all Cha.rgea al'Xl Speoitioa.
tions. No evidence was introduced of 8.I13' previoua conviction. He wu sen
tenced to be dishonora.bly disohe.rged the service, to.forfeit all pay and 
allowances due or to become due, and to be confined a.t hard labor tor a 
period of nineteen (19) years. The reviewing authority approved only ao 
muoh of the findings of guilty of Speoifi<?ations 2 a.nd 3 or Charge II aa 
involved in each instance findings of guilty of an a.uault with intent to 
do bodily harm with a. dangerous weapon, approved the sentence. but reduced 
the period or confinement to fii'teen (15) yea.rs, and .forwarded the record 
of trial for action under Article of'. War 6~. 	 • 

3. The record of' tria.l is legally auf'ficient to support the f'indinga 

of guilty of Charge I and its Specification; it is unnecessary, therefore. 

either to set out or to discuss the evidence relating to this Charge and 

Specification. The offense involved ia that of a wrongful and unlawful 

taking of property belonging to another. not amounting to larceny. The 

value of tne property involved wa.s limited by the pleading to i20.00. 

The findings of guilty of this Charge and Speoitioa.tion there.fore cannot 

support a:ny portion of the a e~tenoe to ccnf'inement in exceaa ot six months. 


. 	 . . 
4. The evidence for the prosecution relating to Charge II a.nd i ta 


three specifications is, briefly summarized. as f'ollowaa 


Specification 1. At cur.few, lla30 ~.m., on l December 1944, the 

accused was in the Ramona. Club, Hobbs, New Mexico, engaged in drinking. 

Private Vernon A. Christner, a military polioe:ma.n, at that time called 

accused's attention to curfew and told hil:& that he would he.ve to leave 

(R. 51). Accused did not leave, and some 20 minutes la.t~r, a.bout lla50 

p.m., Sta.ff Sergeant Isa!Lc P. Rohanna, alao ot the Mili ta.ry Police, twice 

told him to leave the club (R. 24). Aoouaed refused to leave, so Sergeant 


_Rohanna 	and Private Christner .forcibly removed him .from the olub, placed 
him in their ca.r and carried him to Jfilitary Police headquarters in Hobbs 
(R. 24). Arrived at headquarters, aoouaed. beoame belligerent and cursed 
the military police, whereupon Sergeant Rohanna ordered him searched and 
looked up (R. 24). .Aooused was foroib:17 aee.rohed a.ud his money and personal 
effects were taken from him and placed in an envelo1'e which was in turn 
sea.led. Aooused was then placed in the "holdonr• (R. 24 ). About 2115 a.m. 
(2 December), Sergeant Rohanna. had a.cc~od brought before him preparatory 

2 



(245) 

to releasing him, but accused refused to sign a receipt for his personal 
effects and was returned to the "holdover. 11 Sergeant Rohanna stated that 
when accused was tendered his property conditioned upon his signing the 
receipt accused said, "No I don't want my property • • • I will come baok 
in the morning and get it. 11 To which Sergeant Rohanna replied, tt;iell, if 
that is the attitude you want to take, I will just put you baok in the 
lock-up and let you sweat it out for a while, and maybe then you will sign 
it" (R. 25 ). Accused was again locked up, but a few minutes later Sergeant 
Hohanna concluded to release him a.nywey. Accused again refused to sign a 
receipt for his property and was informed that he could get it later that 
morning at the Office of the Provost 1ia.rshal. Private Christner e.nd 
Private First Class Harvey i,ay drove accused to his barracks a.nd there 
released him (R. 52,62). They had "a little argument" with accused on 
the way to the base(~. 67), but no one struck him prior to the time he 
was released (R. 55). 

Both Sergeant Rohanna. and Private Christner expressed the opinion 
that accused was sober upon this first occasion that they had him in custody, 
and the only offense for which accused was "booked" was that of being out 
after curfew (R. 26,38). 

About 3a20 o'clock of the same morning (2 December), accused 
voluntarily reappeared-at military police headquarters. At this time he 
had a cocked pistol in his hand which he pointed at Sergeant Rohanna, who 
was sitting at a desk, and demanded his (accused's) property. Sergeant 
Rohanna. obliged by delivering accused's property to him. Recounting the 
incident, Sergeant Rohanna said that he was scared - was in fear for his 
life - and didn't know what to do, so immediately got the envelope con
taining accused's property, removed and replaced the property, and then 
stepped away from it, all as directed by accused. The a~cused then picked 
up the envelope and placed it in one of his pockets. During all of this 
time accused had the pistol cooked and pointed at Sergeant Roha..nna's chest 
(R. 27). 

After placing the envelope containing his property in his pocket, 
accused asked the whereabouts of the other military police and was informed 
by Sergeant Rohanna that they were out on patrol. What thereafter transpired 
between him and accused was recounted by Sergeant Roha.l'Ul& as follows a 

11 
• • 'i'(ell,' he says, 'I am going out and get them and• 

I will comB back and get you,' so he backed to the door a.Di 
opened the door and started out and then he hesitated a minute 
and came back in and he says, 'God-damn you, I am going to shoot 

·you,' and I says, 'No, Sergeant, don't do that. You ha~~ go~ what 
you want, don't do that,' and I £aided away behind the o->un:ter. 
I didn't go clear down, just part wey, and he says, ,-lihere did_ 
you say the other M.P's were?' I says, 'They are out on patrol.• 
He says, 'I am going out and get them a.nd I am coining back and 
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get you. Don't do any telephoning or no calling, I run coming baok 
to get you. 1 and there wasn't any more said, so he went out • • •" 
(R. 27). 

The testimony of Sergeant Rohanna was corroborated in its material 
phases by Private Clyde R. Moore, who was present in military police head
quarters at the time of the above-mentioned. occurrence (R. 32,33). Both 
Sergeant Rohanna and Private Moore expressed the opinion that accused was 
sober at the time (R. 28,35). 

A ff1W minutes after accused left military police headquarters, 
or at about 3&30 a.m., Sergeant Clarence D. Todd and Private Christner, 
who were at the time on routine patrol in a. reoonna.issa.noe patrol oar, 
saw accused cross a. street, recognized him as having been in custody 
earlier that night or morning, and stopped their car near a filling station 
within about ten feet of accused (R. 41,42,53,54). Sergeant Todd was driving 
the oar and Private Christner was riding beside him_ (R. 41). Sergeant Todd 
opened the oar door and started to get out to speak to accused. A/3 he did 
so, accused turned and pointed a revolver at him and said, "God-damn youtt 
(R. 42). Sergeant Todd jmnped back in the car, closed the door, ducked, 

and told Private Christner to get ·down, which he did (R. 42,54). At that 

time they heard one shot fired (R. 42,54). Sergeant Todd thereupon, while 

still lying down in the seat, began backing the oar a.round the corner of 

the filling station (R. 42,54). While the oar was being backed, two more 

shots were fired (R. 42,64). Sergeant Todd then began driving a.way from 

the vicinity and a fourth shot was fired (R. 43 ). 


Both Sergeant Todd and Private Christner stated that their oar was 
standing still in a. well lighted area· within ten or twelve feet of accused 

. a.t the time the first shot was fired and estimated that they were a.pproxi• 
Jll8.tely 35 feet from accused when the seoond shot was fired, 50 feet when 
the third shot was fired, and 80 feet when the fourth shot was fired (R. 
43,45,54-55 ). Neither Sergeant Todd nor Private Christner saw eIJ.Y of the 
shots fired (R. 43,49,64). Priva.te Christner stated that he would not say 
e.ooused fired at them or even in their direotion (R. 64). He and Sergeant 
Todd exa.rnined their oar and found no bullet holes or marks (R. 44,45,63). 
Sergeant Todd said that if accused was experienced in the use of firearms 
he should have been able at least to hit the oar with some of the shots if 
he had really wa.nted to (R. 45 ). Private Christner expressed the opinion 
that a strange gun might oause one to miss so large an objeot even a.t suoh 
olose range (R. 63). 

Civilian .police were sununoned and Private Christner returned with 
them to the vicinity of the shooting (R. 65). They saw accused enter a 
nea.rby hotel and entered behind him. As accused was about to enter a room, 
Private Christner, who had.approached quite close, oa.lled to him; ~d as 
a.ooused turned, Private Christner, who said that he saw the butt of a gun 
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protruding from the front of accused's coat, struck accused aoro:,;· ·c.he 
head with a night-stick with sufficient force to oause him to begin to 
sag to tn.e floor and to inflict a gash that required _five stitches to 
close (R. 56,57,82). A pistol was removed from aocused's person and 
found to contain two cartridges that had not been fired and the hulls of 
four cartridges that ha.d been fired (R. ·57,58,70). The gun, cartridges; 
and hulls were introduced in evidenoe (R. 12,60; Pros. Exs l to 7, incl.). 
Private First Class Carlton D. Anderson, the owner of the pistol, stated 
that he cleaned it during the afternoon of 1 December and did not him.self 
fire it afterwards (R. 9,14). At the time the pistol was taken from ao
oused it-was apparent from powder markings that it ha.d been fired .t"our 
times since being olee.ned (R. 14,15,21). The gun was old and worn and 
oould be fired from half'.-cock as well as from full-cock (R._ 10). 

A pre-trial statement, voluntarily made and signed by accused 
before the investigating officer after having been duly warned, was in
troduoed in evidence over the objection of defense counsel. It was ob
jected to on the groun:l that it was hearsay, in that, the matters therein 
contained were things that had been told accused by others and were not 
within his own knowledge (R. 79 ). The accused took the stand as a witness 
for the limited purpose of testifying on the point. He stated that he 
had no independent recollection of any. of the matters set out in his signed, 
pre-trial statementJ that it was based entirely on what others had told him 
the following day (R. 80). Re stated that he believed he to14 the investi
gating officer that he did not recall the occurrences under inquiry (R. 88 ), 
but the latter said not (R. 89). Accused's pre-trial statement was. in 
pertinent part, a.s follo~ (R. 90, Ex. 8)1 

"At the time I left the lvlPs here at the camp I went through 
my barracks, got m:, hat, went down to the armament shop and got 
a we~pon and went out to the gate. I got a ride into town. went" 
down to the MP station. pulled the gun on the Sergeant there and 
told him to give me my personal belongings. I left the·station 
after he gave me everything and went towards town and went down 
by the Frey Hotel. I met two !IPs near the gas station. The 
driver stepped off the oar and when he saw me take the gun out 
he got back on and started off. I shot the weapon four different 
times. ·I waited then and went a.round the block and went to the 
hotel by the Frey Hotel. When I was in the hotel the MP hit me 
over the head with his club and took m.e to the desk and a couple 
of civilian oops who_ were with him took my weapon a.way and took 
me back to the station. 

' "I had been in town drinking sinoe 2030 to 2330 and I had 
had quite a bit to drink am in m:, opinion the reason I acted 
the way I did and did what I did was because I was drunk. 11 

Private Christner expressed the opinion, based on accused's appeare.noe 
and the manner in which he walked, that accused was sober at the time 
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oi' the encounter at the filling station (ft. 65). Ceptain Elvin L. Fitzsimmons, 
"':edical Corps, subjected ~ccu.sed to a sobriety test about 4a45 a.m. on the 
du.y in question, and stated that it was hi& conclusion that accused was 'at 
the time under the ir£luence of alcohol to a mild degree. Accused was not 
sober, neither was he drunk to a degree that would render hini incapable of 
distinguishing right from wrong (R. 74). Captain Fitzsirrmons stated that 
the sobriety test which he employed was not considered to be very accurate 
(R. 74). The elapsed time after the incident giving rise to the test was 
very material, and the reaction of various nationalities to the stimuli of 
liquor varies greatly (R. 75). The German, Spa.nis h, Italian, and French 
peoples can tolerate liquor much better than the Anglo-Saxons (R. 75). 

5. For the defense. 

Captain Paul J,i. Corman, Medical Corps, examined accused on 19 
December 1944. Based on his examination of accused, accused's past history, 
his military and combat record, arrl what accused told him, he expressed the 
opinion that accused was suffering from amnesia due to drunkenness on the 
night a.nd morning of l-2 December (R. 93). He was not of the opinion that 
the effe~ts on one's nervous system from having been in combat would render 
one More susceptible to the effects or alcohol, but was of the opinion that 
one might act differently under tho influence of liquor after he.vine; been in 
combat, particularly as regards the use of firearms, bece.use such a one 
would have less inhibitions than one who had not been in combat (R. 93). 
Ca;;itain Con.an was further of the opinion that accused had not used alcohol 
extensively· enough to be suffering from an alcoholic psychosis; nor did he 
find accused to be suffering from any mental disease (h. 96). He stated 
th&t the only history given him by accused that mi;ht indicate a psyci1iatric 
condition was accused's representation that he seemed unable to control his 
emotions since returning from combat, citing; as an example his conduct in 
slapping a. civilian in a railroad station for remarking that there were 
too wany soldiers (R. 97 ). 

Letters and special orders were introduced in evidence showiil(; 
the followings On 18 April 1944 accused's commanding officer stated that 
accused had been relieved·from combat flying after prolonged cocbat duty 
and reco~.mended that accused be returned to the United States for rest 
and rehabilitation (R. 97, Def. 1:.x. a). On 19 April 1944, accused's 
~quadron Flight Surgeon certified that accused showed evidence of reoderately 
severe combat fe.tigue as a result of prolonged combat duty, and recommended 
that accused be returned to the zone of the interior for a period of not 
less than 30 days for rest and rehabilitation (R. 98,Def. a. B). On 7 
January 1944 accused was awarded the air medal for exceptionally meritorious 
achievement while participating in five separate bomber combat missions over 
eneny occupied continental Europe; and for si~dlar achievement on five addi
tional flichts in each instance, he vras on 3 and. 15 February 1944, respectively, 
awarded the Oak Leaf Cluster (R. 98, Def. txs. B.D,c.). 
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6. Under the faots as summarized, it is clear that accused was properly 
found suilty of Charge I and its specification. As to the three specifica
tions under Charge II it is the opinion of the Boa.rd of Review that the 
evidence is legally sufficient to support only so much of Specifications 
1 a.nd 2 as involves a finding of guilty of assault with a. dangerous weapon 
in violation of Article of liar 96, and is legally insufficient to support 
a finding of guilty of any offense under Specification 3. 

Specification 1 of Charge II. The specification is similar to 
that in Cl'II 195931, Willis, whioh appears to be the first in which a Boe.rd 
of Review recognized 11assaul t with a dangerous weapon" as a lesser included 
offense of assault with a dangerous weapon with intent to do bodily ha.nn. 
The opinion in that case reads in pertinent part a.a follows a 

"2. lmder Charge I and its Specification, accused was t:!'ied 
for an assault alleged to have been committed, with intent to do 
bodily harm, 'by pointing a. dangerous weapon, to wit, a revolver, 
at said Bane•. The Specification is defective in that it fails 
to allege the commission of any acts by accused which, a.lone, 
would warrant any inference at law that a.ccused in' eol!lllli tting 
them had the intent to do bodily ha.rm as alleged, and the proof 
fails to remedy the defect in that no evidence was introduced to 
show that accused attempted to use the pistol for any purpose 
other than as a threat by pointing the weapon as alleged. The 

·	evidence is therefore legally insufficient to sustain a finding 
that accused committed a felonious assault in violation of the 
93rd Article of War, but legally sufficient to support a substituted 
finding that accused committed an assault with a dangerous weapon 
at the tin:e and place alleged. as a lesser included wrongful aot 
in violation of the 96th Article of War.a 

In the present case the particular incident which appears to be 
the basis of this specification was the return of the accused to the office 
of the ~ilitary .Pol;oe with a cocked pistol in his hand, which he ?ointed 
at Sergeant Rohanna, and his demand that his personal property, which the 
1,;pts had taken from him at the time of his temporary- detention, be returned 
to him. There is 'no evidence that any threats whatsoever were ma.de, and 
nothing to indicate that accused intended to do Sergeant Rohanna any physical 
harm. These facts remove this case from the principle. of which the Board 
approves, that where an assault.with a dangerou.s weapon is accompanied by 
threats of physical violence unless the person assaulted complies with orders 
or instructions which the assailant has no authority to give or impose, the 
offense is properly classified as an assault with~ dangerous weapon with 
intent to do bodily harm. Accused's subsequent outburst, as he was leaving 
the room, unaccompanied by aey overt act, and his threat to return subsequently 
and get the sergeant, f~nn no part of this specification, in the opinion of 
the Board, but even if they do they negative rather than establish a present 
intent to do bodily harm. It is, therefore, the opinion of the Board. that 
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e..ooused's offense was solely an assault with a dangerous weapon. 

Specifications 2 and 3 of Charge II a.re based upon accused's ac
tions in allegedly firing four shots at Sergeant Todd and Private Christner, 
respectively. Clearly the finding of guilty of Specification 3 may not be 
sustained. As far as the record shows accused did not even know that 
Private Christner was present, had no conversation with him, did not point 
the pistol at him and did not shoot at him. The Staff Judge-Advocate 
in recor.a,1ending the disapproval of the finding of guilty of an assault 
with intent to commit murder, stated that the reoord did not justify a con
clusion that accused had fired at any one. The Board agrees unqualifiedly 
with this conclusion. Consequently, it is the opinion of the Board that 
there is no legal evidence to supvort the finding of guilty of a.ey form 
of assault upon Christner. 

As to Specification 2, the assault upon Sergeant Todd, in the 
opinion of the Boa.rd, was merely an assault ~~th a dangerous weapon. Again 
tne conclusion of the Sta.ff Judge Advocate, that the record does not es
tablish that accused fired at either the sergeant or e..ny one else, thus 
exonerating e..ocused of the charge of assault with intent to commit murder, 
likewise exonerates him of the charge of assault with intent to do bodily 
harm. There oe.n be no w.iddle grounda accused either fired at the sergeant 
and/or Cn.ristner or did not uo so. If he did fire at them, then the oha.rge 
would properly be assault with intent to oor;uni t murder; if he did not fire 
at them, -then there is nothing to indioa.te that he intended to do them or 
either of them bodily ha.rm, and, in addition, there is. definite inferential 
Proof that he w_a.s not trying to do then-any bodily harm of any type. 

11.A.ssaul t with a dangerous weapon" has now been reoognized as an 
offense, distinct from simple assault u.nd assault with a dangerous weapon 
with intent to do bodily harm, but a.s a lesser off'ense of the latter, 
since the opinion in the i~illis oase, rendered 8 July 1931. There· ha.s 
been no modii'ioa.tion of or deviation from this ruling. Sinoe, as a. matter 
of faot, an assault with a. dangerous weapon is far more serious than a 
mere threat or e.n assa.ul t while unarmed ·or the various other types of 
assault, whioh, in the normal course of events, should n<;>t lead to serious 
injury, it is proper that it should be treated more seriously and the 
Board sees no reason for deviating from this fixed via"K of the office. 
·1,hile tho Boa.rd believes that suoh an assault does not normally warrant 
the sa.~e severe punislun~nt imposed on one who ooronits an assault with a. 
dangerous weapon with intent to do bodily ha.rm, under the provisions of 
paragraph 1040 of the :'..~nua.l for Courts-l11a.rtial, the same ma.xi.mum sentence 
applies. Broken down into its ele~ents, the first par~graph of 1040 
provides i 

"The punishment stated opposite ea.Qh ·offense listed in the 
table below· is hereby prescribed as the _maximum limit 9f punish
ment (!.) for that offense, (!) for any inoluded offense, if riot so 
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listed, and (3) for any offense olosely·related to either, if 

not so listed,r (underscored numerals supplied). 


The punishment for assault with a dangerous weapon is not pres
cribed in the Table or Maximum Punishments. Certainly, in order to prove 
an assault with a. dangerous weapon with intent to do bodily harm it is 
neoessa.ry to prove an assault with a. dangerous weapon. Assuming, then, 
that the Ju:ige Ad.vooate's Office is correct in holding that an assault 
with a dangerous weapon is more serious than a. simple assault aild may be 
punished as a more serious offense, it is oertainly a. lessor included 
offense of assault with a dangerous ·Keaponwith intent to do bodily harm. 
Consequently, under the provisions or paragraph 1040. indioa.ted as (2) 
above, the same maximum punishment is applicable to-it as to the offenae 
of 11assault with a dangerous weapon with intent to do bodily harm," 
namely, five years' confinement. 

It would be far mo·I'.e equitable if the maximum punishment applicable 
to an assault -,vi th intent to do bodily harm, namely, confinement for one 
year, could be applied. ·since, however, w,sault with a dangerous weapon 
is not a lesser included offense of assault with intent to do bodily harm, 
the Board reluctantly concludes that it is bound by the provisions of the 
Manual and must be governed by the previously quoted provision (2) that 
the maximum punishment set forth in the Table is applicable not only to 
the offense but to a.ny lesser included offense, when the Table does hot 
designate the punishment for suoh lesser inolUded offense. 

Under these views the se~1;enoe may not exceed 10 yea.rs and 6 ,.,_ 
months on the following ;baslfa

•. -, ., ~ ~'" . ~·. T·";, , . 

Specifi~ation of Charge I 6 months 

Specification 1 of Charge II 5 yea.rs 

Specification 2 of Charge II 5 years. 


7. For the reasons stated, the Board of Review holds the record of 
trial legally insufficient to support the finding of guilty of Specification 
3 of Charge II, legally sufficient to support only so much of the findings 
of guilty of Specifications 1 and 2 of Charge II and of Charge II a.a involves 
findings of guilty of assault with a dangerous weapon in violation of 
Article of War 96, legally suffi9ient to support the findings of guilty of 
Charge I and its Specifioation, and legally sufficient to support only so 
much of the sentence as involves dishonorable discharge, total forfeitures 
an:l confinement at hard labor for ten years and six months. 

¼{z j .P-._. • Judge Advoc•te.:ft~ •Judge Advoc•te. 

~~+( &.~, Ju:ige Advocate. 
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In the 0.1'.fica of The Judge Advocate General 

SPJQK - Cll Z'/464? 

U:II!ED STATES ) ABl!Y AIR FORCES 
WESTE!iN FLYilil TRAINING COMMA!ID ·T• ) 

Stat! Sergea.nt Saturnio L. ~ Trial by G.C.Y., convened at Hobbs, 
TRUJILU> (398.31365), Hobbs New Mexico, 9 January 1945. Dis
AnriY Air Fidd, 3017th Army ~ honorabl" cliechA?·g-, and confinement 
.Ur Forcea Ba.se Unit (Pilot ) tor i'ifteen (l';) vea.rs. Peniten
School, Specialized 4-.Engine), ) tiary, 
Hobbs, Jew lLeXico. ) 

DISSENTING OPINION.of EARLE HEPBURNP Ju.dge Advocate 

I ccmeur with the majcrit.y o! the Board ot Review in its opinion that 
the r•cord of trul. is legally su.t!icient to support the findings of guilty 
ot Charge l ~ lli_ Specitication (unauthorized use ot a pistol). A con

Tiction of this offense may not legally support a sentence o! confinement 
1n excess of ·six mcm.ths, as it is closaly related to larceny o.1' property 
of a Talue of $20 or less, which offense is listed in the Table of Maximum 
Punishments and liaited as indicated (KCM 1928, par. 1~ p. 99). 

I also concur 111th the majority of the Board in its opinion that the 

record o.t trial is legal.ly' insu!!ioient to support the finding of guilty 

ot §peeitication l £!. Charge .ll. as approved by the reviewing authorit7 

(assault with intent to do bodily' harm with a dangerous w:eapon upon Private 
Veraon J.. Christner) or ot an~ lesser included offense, tor the reason that 
there was no evidence that the accused committed any assault of azq kind 
upon Private Vernon J.. Christner, who ..-as hiding inside ot the patrol cari 
that he ner shot the pistol at him er in his direction; or that he intended 

· to !righten h1a. 

There still remains to be legally justitied a sentence of 14½ years 
o.t confinement. 

Specitioaticn !· £!, Charg• 11 present.a the following question ct law: 

Does the point.ing o.t & leaded pistol at another and ordering that other to 

do SC111ethini which he is not required to do, which order is complied 111th 

because o! !ear, ·and the pistol is not discharged because the order is 
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cem.plied nth, constitute any offense under the Articles ot War, ud, it so, 
is the ottense an.,- greater tl:wl •assault• in,rlol.&tioa ot tJw 96th Article 
ot War ~ lillited to three months punishment b7 ccn!inement in the Table 
o! l4aximull Punishmuts (Yv"'ll, 1928, par. l~)? · 

Specif1eP.tion _a!! Charge ll presents this questions Does the tiring 
.r a pistol in ao unknown direction with the interential. intent to .trightan 
~•ther constitute any otteMe under the Articles ot War, and, it so, is 
the ottense any greater than •assault• 1.n·violation ot the 96th Article 
ot War l.ill1.ted in punishment as indicated above? 

Both problems m&"3" be discussed together as in both caaes the accused 
intentionall1" !rightened bis victims b7 means ot a weapon. 

I!!!, act. constitutes !:!l usa.ult. 

The most pq,ular de!inition of' the term •assault• in •an un1awtGl 
attempt, coupled with a present ability", to camnit a Tiolent injury upon 
the person of another• {4 AL Jur. p. 125). It has often been defined as 
•aa attempt to commit a batterytl (Clark~ :U:arshall !!! Crimes, par. 198). 

Thua in Johnson v. st.au, 35 ila. 363, 365, the court helda 

•.An. assault is an attempt ff etter; to do another per~onal 
rlolence, without actual.lJr accomplishing it. A menace .is not 
an· assault, neither is a conditional ofter of violence. .There 
must be a present intention to strike.• 

In~ v. P!vis (23 ll.C. 125, 35 All. D. 735) the court held an 
as.savlt to be 1 

· •.AD intentional attempt, by- violence, to do an injury to 
the person o:f another. It must be intentional.J tor it it can be 
collected, notrithstanding appearances to the contrary-, that 
thore is not a present purpose to do an injury-, there is ae 
assault * * * Am it Dl%1St also amount t.o an attempts tor a pur
pose to commit rlfllenee, however i'ullY' indicated, it aot accam
pa.nied b;r an ettort to carry it into illlllediate execution, tails short 
of an actual assault.• 

Other jurisdictions, particularly the Federal courts, have held that 
the frightening of another with a weapon ma:,- also cccetitute an assault 
:aotirithstanding the abse:ice ot m:y attempt to cmmit a battecy and notwith
standing the absence of the present &bility to c0Dllll.it a batte17. These de
cisiou.s are usually' based upon a definition of •assault• by Bishop 1n his 
Cr1m1nal Law. He defines assault as •a:rx, unlmul physical torce, part.q 
or ~ put in aotion, creating a reasonable apprehension of inmediate 
Pb1'sical injury to a huaum baiDg9 (Secti• 23 of 9th F.ditioa.). 

There are tbenttore two well recognized detinitions o! assault. 
. . 

WCClain recoiidzes the existence of these two claases o! aasaults. In 
hia Criminal Law (Sectioa 231) he sta.tesa 
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•Sem. authorities treat an assault as a :t'orm or attempt, 
and the de!initions given are based on the.idea that the offense 
consists in an attempt to commit a battery or other physical 
injur,. Other authorities, honver, recognize the o!:t'ense as con
sisting ot putting another ill tear ot violence. It is believed 
that each o! these cases constitutes an assault, and the two must 
be considered as distinct branches or the crime and discussed 
separately'. The recognition of this distinction will ex.plain some
what the contusion among the cases.• 

SOlll State statutes recognize both definitions (La. ll-.1:n. Code.,740-36). 

Under Bishop's definition ot assault it is clear that poillting a iW1 
or ether &imillU' weapon, loaded or unloaded, at another, 1n a threatening 
m.anDer is an a.ssualt (Section 23). 

()le c.r the leading cases on the .subject, wherein the accused pointed 
an unloaded eapon at another in a threatening manner, is Price v. united 
States (156 Fed. 950). 1'b8 court helda - · 

•But, while the evidence does not show that the de!endant caa
Jlitted the crime o! an assault with a dangerous weapon, it is 
yat sutticient to prove hi.I guilty ot the minor-offense o! ass
ault. It is.true, as contended b;y counsel for appellant, that 
it has .bee~ adjudged in Jll.aDY' cases that pointing an llllloaded 
pistol at another accompanied by a threat to shoot, does not 
constitute a.n assault. This was so held in llein •• State, 9 
Ind. App. 161, 36 M'.E. 763, 53 .bl. st. Rep • .354; Chapman v. State, 
78 Ala. 463, 56 .Am. Rep. 42, and People v. Sylva, 143 Cal. 62, 
76 Pac. 814, relied upon by the defendant, .and other cases may 
be cited to the same et!ect. The cases !ram ·Indiana and caJ.it
anda ar~ based upon a statute in torce in each o! these states, 
definiDg an assault as •an UD.l.aw!ul attempt coupled with a pres
ent ability to canmit a violent injury upon the person ·or another.• 
Chapman v. State, 78 Ala. 463, 56 a. Rep. 42, does not rest 
upon V!1 statute, but lqs dOIIIl the broad rule •that there can 
be no criminal assault without a present intention, as ffll as 
present ability-, of udng sane violence against the perscc of 
another.' We do not concur in this statement of the law, and 
1n oui: opinion the true rule is stated b7 Kr. Bishop in his work 
on cr11qna1 Law (volume 2 /Jd Ed;}sec. 53), iJI the following
luguagea · 

11bere is J!O need !or the party assailed to be put 
1n actual peril, i1' only' a well-founded apprehensim ie 
created; tar his suttering is the SUie in the on.a case u 
in the otur, and the breach o! the public peace is tb'1 
same. Therefore, if' nthin shooting dist.nee..,. aenac
~· points at another with a gun, apparently loaded, not 
loaded in !act, he c011!1Jits an assault the same as 1! it 
were loaded. There must in such a case be sca.e power actual 
or apparent, of doing bodily" harm, but apparent power 1a 
sutticiellt. 1 
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•This v1n-is swsta:1.ned by- Jli8Z11' cases, only'·two or which wi.U 
be citeda Cammnalth v. White, llO Mase. 4(17J Beach v. Hancock, 
Z7 I. H. 223, 59 .bl. Dec. 373.• (pp. 952-953) 

Under such reasoning the efteet ot an accused's conduct on the victim 
would be the same whether the gun was loaded or unloaded. The wrongful 
intent of the accused is also the same. '.Iberetore, mder the Bishop detini

....uon adopted by the Federal courts, the in~tional putting another 1n tear 
with a loaded or unload.eel gun should constitute an assault. 

The weight of authority favors that conclusia:i, consequently' the ' 

findings ot gullt7 of an assault in the case under discussion should be 

sustained 1n both Specifications. 


~ !21 S assault ~ intent li ,2! bodib; ~. 

Concedi.Dg that the accused ccmmitted an assault under both Specifica

ticns, did the assault rise to such a degree as to constitute an assault 

with intent to do bodily harm with a dangerous weapon? 


The question 1lill be divided into two pa.rtsa (1) Does the record 

support the tir4'1nga 9with intent to do bod.ily hara? (2) Dees it support 

tha .filldil..gs 'with a dan,erous weapm•? 


In ansnr to (1) with reference to Specifica.ticn 11 'When the accused 
pointed the pistol at Sergeant. Rohamla it was solely' tor the purpose ot 
.trit,htening him into returning his {the accused 1s)l:elongings. Cl.early' 
his intent ns to frighten and not to do- bodily harm. It he had intended 
podPl harm by his act there was nothing to prevent him !rem -discharging 
the weapcn. .And so, too, .with ref'erence to the other Specification, nen 
he tired the pistol in m unknown direction - but apparently not at Serge&nt 
Todd - he could not have intended to do bodily hara. 'lhe intent to !righten 
could pre1perly be interred. Tbs only·~ or doing bodily harll with the 
pietol under the circ'IBlatanees ns to shoot Sergeant Todd. This could 
ooly be accQ11Pllsbed intenti~ b7 pointing the pistol at hlll or in. . 
his direction. All tber~ was no evidence that the accused did th..:..t, taere 
'OS no evidence or &:IX1' intentic:a to do bodil.7 hara. It should alwqs be 
borne 1n mind that the intent to do bodily hara 1s one ot the essential 
elements of' the aharges am it mu.st be proved be,-ond any reasonable doubt. 
There is no proof et·auch intention in~ record. 

11c0lain 1e admonition, recited above, regarding the two classes .r 
assaults is 11PPropriate to the occasion. In my epinicn the term assault 
when used 1n the 93rd .Article of War, where it is coupled with specific 
intents, :meane ~ the popular detinitico o! assault as a torm ot an 
att,eg>t and ~t the kind ot assault based upon putting another in !!!£.• 
Xhe Manual for Cem't~tial empha.aisea 1n numerous places that the phrase 
•asaault with intent• is S,Ucm;}"llOUS, with •attempt•. 'lb.us, an assault with 
intent to murder is an •attempt to murder• (p. 178), and an assault with 
intent to rob is an •attempt to rob• (p. 179). While it is silent on the 
question ot whether an assault 1d.th intent to do bodily h.:.rm must be an 
attgpt to do bodily harm, such a conclusion is logical, and it would sim
pl.14 the determination or many cases wherein this question has been raised. 
l'he Kanual do•s,honver, state that cne ot the essential elements of proof 
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et this offense is that the we11.pon !!!.:! ~ 1n a manner likely to produce 

death or great bodily .harm (p. 180). These words strongly indicate that 

it must ·be shown that the accused attempted to do the bodily harm. Thus, 

in the case o£ a pistol, that accused actually discharged it or at least 

attempted to discharge it. The pistol could do no harm as such unless it 

was discharged.· •The mere tact that a weapon ·is susceptible of being so 

used is not enough• (2. lSO). 


In erder to sustain a finding of •intent to do bodily' harm•, the 

evidence must clearly show a present intent to do bodily harm and not one 

contingent upon the happening of some event. To put it in other words, 

it must show an attempt to ci.o bodily ha.rm. I therefore concur with the 

conclusion reached b7 the majority of the Board that the record of trial 


· is not legally sufficient to support the findings of guilty of•intent to 
do bodily harm• in Specitication 1 (assault with intent to do bodily harm 
with a dangerous weapon on Sergeant Rohanna) and in Specification 2 {the 
same on Sergeant Todd) of Charge II as approved by the reviewing authority. 

1'he conclusion that the pointin;; of a loaded firearm at another with 
intent to frighten that other into doing something th~t he is not required 
to do does not constitute an assault !!!h intent~~ bodily~ with 
a dangerous weapon was reached in similar previous casesa CM 195931 (1931); 
Cl( 2400/.l., 25 B. R. 345; and CM 2.30478, 17 B.R. 375. There are other 
d1cisions to the contrary-a C1l 170158 (1926); CM 232925, 19 B.R. 245, and 
CY 23522?, 2l B.R. ,342. In the latter two cases the point was not discussed. 
The civil courts are als. divided on the subject. See also collection o! 
cases attached to Cll 170158 and 74 A.L.R. 1206. In my opinion this con
fusicn is ca.used by the failure to observe the existence of the two defini
tions of assaults. 

, It the pointing of a loaded weapon at another with intent to frightm 
can be held to be an assault with intent to do bodily- ha.rm with a dangerous 
weapon, then it is just as logical to hold that the same act constitutes 
an assault with intent to murder. Th-:, weapon is a deadly weapon and the 
intent to use it in the manner indicated would more logically show an in
tant to kill rather than to do bodily harm. Such a conclusion I do not 
believe would be tolerateo.. In the discussion of the subject of assault 
with intent to murder the lLanual tor Courts-Martial (par. p. 178) clearly 
iDdicatee that such a conclusion would be erroneous. There it is defined 
as an •attempt to murder• aad 

•To constitute an assault with intent to murder by firearms 
it is not necessary that the weapon be discharged; and 1n no case 
is the actual .infliction of injury necessary. Thus, where a man 
with iatent to murder mother deliberately assaults him by shooting 
at hia, the !aet that he misses does not alter the character of 
the offense. libere the intent to murder exists, the tact that for 
fer sane nason unknown the actual eonsuumation of the murder-ie 
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impossible by the means emp'.qed does not prtlnnt the person using 
the:l !run being guilty-*** Thus., vmere a soldier intending to 
murder m:i.otheir loa.ds hie rifle rlth what he believed to be. a ball 
cartridge and arme and discharges his ri!leat the other, it is 
no d.t1!ense that he, by aceidoot, got held of a blank cartridge.• 

In answer t.o (2) above - whether the record can legally support the 
finding llrlth a dangerous weapon•- I am of the opinion that it cannot. 
True, a pistol is a firearm manufactured for the purpose of shooting a 
bullet which will kill or do great bodily harm if discharged at another. 
It is therefore considl9red a 11 deadly" weapcn and in common parlance 
•dangerous•. But in the l~ of assaults it is not, and it does not be
come 11ciangerous" until it is actually used in a mazmer likely to produc• 
death or great bodily harm. This thought is clearly- expressed in the 
Manual (page lBO) where it recites the required proof of the of'feruse, 

•Pl'oot - (a) That the accused assaulted a certain person 
with a certain weapon***, and (b) the tacts and circumstances 
et the case indicating that such weapon ***was used in a 
manner likely to produce death er great bodily harm.• (Unde~ 

scoring supplied.) 


A pistol is not used in a :manner likely to produce death unless it is dis
ch.irged. Pointing it at another is riot enough. Nor is it likely to pro
duce death unless it is pointed in the direction of another 'Rhen it is 
discharged. Therefore !iring it in the air to frighten another would not 
be using it in a manner likely to produce death. In neither ennt would 
the weapon be •dangerous•. 

This ·question was i'ully discussed and determined in Cl( ZTJ.426, cannon_, 
where the accused used a carbine as a club. It was heldi 

•.Uthollgh the instrument used b;y the accused was a carbine 
and a carbbo is a weapon llhich is a-d!narily considered dangerous, 
nevertheless, in the law of assaults the •dangerous• character ot 
a Y.eapcn or instrw.nent depends upon the manner in which it is used 
1n each pa.rticu1ar case. The mere fact that a woapon is susceptible 
o! a use in such amanner as to be dangerous is not enough to jw,
tify- its cha.racterizaticn as a d..ngerous ,reapon. Only if act~ 
used or attempted to be used in such a manner th.tit would be like
ly to produce death or great bodily harm, would it beecme a danger
ous weapon or instrument within the law of n.ssau1ts. CM 209862, 9 
B.R. 143, CY 230478, 17, B.R. 375J CK 236547, 2.3 B.R. 5.3.• 

For the !wegoing reasons I am o! the opinion that the oDl.y offense that 
cm be legally sustaii.led under these Specifications is assault in violation 
o! the 96tb. .Article of war. This is punishable by confinement llmited t• 
three months (Table ot Jl.aximum Punishments·) and therefore the sentence~ 
confinement o.t the accused £or these two of!enses should net exceed six 
months. His total sentence of conf'inement is therefore limited to one year 
&nd B.n"J' sentence of confinement in excess of that period is illegal. 
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To hold that the accused uy be legally found guilty of a •lesser in
cluded• e!f'ense of' •assault 111th a dangerous napoa• ignores the principle 
of law governing the interpretation of' the word •dangerous• aad erroneoual.1" 
concludes that an •usault with a dangerous n•pos• in violation of the 
96th J.rticl• ef War is a lesser included off'ense of •usault 11'1th intent t• 
do bodily" harm with a dangerous weap••• H• such criM existed at canmon 
la. It is purely statutory. It is not meationed 1n the Articles or War. 
For that reason it is not contained 1n the list of o!'t'enses 1n the Table 
of' l(a.x1mua Pmusih:unta. •.uS&Ult with a dangerous weapm• appears 1n the 
crlmoal codes or same !ew states and 1n the District of' Celumbia - but 
when it dces so appear the same jurisdiction does not also make •assault 
with intent to do bodily harm with a dingerous weapon• a crl111Dal o!tense. 
Dae converse is al.so true. In those jurisdicUona'where statutes make an 
•assault with intent to do bodily harm with a dangercws weapon• an of.tense., 
they do not also make an "assault with a dangerous weapon• an at!cse (See 
D.llnois Criminal. Code Ch. 38., pa.r. 60). 'l'he reason is &W':l"ent. The)" 
are one and tb.e same crime described dif'!erent4. One is not a le1ser in
cluded of.tense o£ the ether. N~vertbeiess neither can be legally proved 
without showing m intent to kill or to do bodily- harm. 

In 1825 Congrees :made an •assa.ult with a dangerous 1reapcm!' a· cr1•1naJ 
e.t'fense (4 St&t. 121, See. 22). .A.t that time an •assault with intent to 
do bodi~ harm with a dangerous weapon• was not specilic~ made a crl.ae. 
It was not necessary because any case that wculd .t'all within the terms o!' 
the latter also !ell within the terms of the former. 1'he Federal courts 
in relati.Dg the proof' necessary to show a violatica et this statute et 1825 
required the pressnce ot a present intent to do harm.. Ia United State• T. 
Small, Fed. Cas. 16.,.314; the court helda ·. 

•nius a small pistol., when loaded is und.oubtedl7 a dangerous 
weapon, and ii' pointed toward a person within striking distance., 
-~ !. w:e~ent intentit1n i! dischargins it., an assault 'With a 
dangerous weapon hu been committsd.• (Underscoring supplied) 

The !oregoing ~tatute o.t' 1825 was repealed. In its place is a statute 
(35 Stat. ll43., 18 u.s.c • ., par. 455) which is simlar to the 93:Urticl• o.t · 
War. It usee the phrase •assa.ult with intent to do bodily hara rlth a 
dangerous weapon• and omits altogether •assault with a dangerous weapon•. 
It purports to cover all felonious assaults. The conclusion that the t,ro 
o.t!enses are syn~us is obvious. 

~en Congress adopted the Cr1:m1nal Code of the District o! Columbia., 
Sect.ion 22-502 in 1901 it used the same phraseolog;y oi' the act of' 1S25 and 
made an •assault with a dangerous weapon• m o.t!ense p-unish~le b7 im
pri•anment !or not more than 10 years (par. 3., 1091., 31 Stat. l.321J 22 D.C• 
Code 502). The o.t'.tense •assault with intent to do bodily harm with a dan
gerous weapcm• does not appear 1n the Code. The reason is again obvious. 
It is the B&a9 o.t'tense. , 
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It •hould also be observed that Congress decreed that •assault with 
a dangerous weapon• in the District of Columbia is punishable by 10 years 
con.t'inement while •assault with intent to do bodily harm with a dangerous 
weapon• in the Articles ol War ~d in 18 u.s.c. 455 is punishable by no 
more than 5 years confinement. This should convince anyone that the former 
is not a lesser included offense of the latter. 

Notwithstanding the foregoing and without explanation the Board held 
in 1931 t.bat an assault with a dangerous weapon is a lesser included offense 
or an usault nth intent to do bodily harm with a dangerous wapon in 
violation ot Article or War 96 (CM 1959.31). 'this is erroneous for the reasons 
set forth above. 

It has also been held that an irassault with a dangerous ,reapon• is 
not an a.,sault nor aey offense closely related to assault and therefore 
the punisllllent for the of'tense is not governed by the :l.'able or :MaximUlll 
Punishments but is governed by the D.C. Code quoted above (CK 230478, 17 
B.R. 315; CK 240041, 25 B.R. 345). 

In 'llf3' opinion the:;ie conclusions are err011eoua because (l) the71'nore 
the :mecbanics clearly set forth in the YanuaJ. !or Courts-Kartial, par. 1042., 
page 96, and (2) the,- violatA the terms of the same ?ianual in par. 1522, 

(l) 1'he Manual !or Courts-Martial, 1928, par 104£, page 96, provides1 

•c. Ka.xi.mum punishments. - ihe punishment stated opposite 
each offense listed in the table below is hereby prescribed as 
the maximum 11:mit o! pun..i.shment for that offense, for any includ
ed offell88 it not so listed, androrany" ottense c!os'e!z'related 
~ either. !!. ~ !2 listed. O!fenses not thus provided for 
remain punishable as authorized by statute or by the custom of 
the service.• . 

•nut description of each offense listed must be construed 
1n connection with the Article or War under which such offense 
is listed.• (Underscoring supplied.) 

I! the mechanics thus set forth were followed, that is, 1! t.b.e Table 
were consulted for the offense or tor •arq offense olosel.7 related• 1! not 
listed, before consulting other Federal statutes, it is irrefutable that 
the onlT offense that can be sustained in this cue whether, it is called 
•assault• or •assault with a dangerous weapon• is a modified offense under 

the 96th .Article ot War, and is an "assault• and that that teJ'll appears 

in the Table. 1'0 the most doubtful the ct'f'imse is 9':losel.1" related to• 

•assault•. There should be no necessity i'or going outside o! the Table 
because the o.t!ellBe is clearly listBd 1n the table • . 1'here was no attempt 
b;y the author or the ?able to break down the term •usaulta into various 
k1lids of assaults de;scriptive. o! the manner in which the assault was com
aitted. It is reasonable and logical to conclude that the term •assault• 
was intended to cover all assa lts under the 96th Article of ·war. 

8 
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•T~ intent or the law maker is to be found in the language 
that be has used. He is presumed to know the meaning of words 
and the rules o! grammar. The courts have no function of legis
lation, and simply seek to ascertain the 11'111 of the legislator.
* * * No mere emission, no mere !ailure to pron.de tor contin
gencies, which it may seem wise to have specifically provided tor, 
justify and judicial addition to the language of the statute.• 
(U.S. v. Golrienberg, 168 u.s. 95, 102-3, See also Wallace v. 
Cutten, 298 U.S. 229,237; u.s. v. Trucking Co., 310 U.S. 534, 
.54.3; u.s. v. llo. Pac. Ry. Z'/8 U.3. 2€:IJ,m; Yorke v. u.s. 173 
u.s. 439.) 

Because o! a desire to punish m offender mo1·e severly than that 
permitted by the Table a practice has grad:ually crept into the decisions 
of the Board ef Review of creating under the 96th Article of War numerous 
classes, kinds, or types ot assaults, such as aggravated assaults, in
decent assa.ults, assaults with dangerous weapons, and others. 'l'his prac
tice is not recognized by the Kanual and really constitutes judicial 
legislaticm. Such practice leads to confusion and lack of uniformity of 
punishment. It converts a simple obvious sol~tion of the limitation ot 

· punishment of these cases into complex problems ditticult o! solution. It 
places a strained and narrow construction en the w:>rd •assault• in the 
Table and upon the clear language used in paragraph 104,£ ef the Manual. 
to sq that these various assaults are not an •included o!!ense• or m 
11of1'ense closely related• to the term •assault• appearing in the Table 'is 
contr1U7 to what is obvious. and apparent. It the President lad intended 
that the soldier should be subject to a greater punishment tah:n three 
months tor an •assault nth a dangerous weapon• he could have eas~ 
listed such a crime in the Table tor Jwd.mum Punishments under either the 
93rd er 96th .Articles of War. The failure to do so shows the lack of 
such intent and the offense should therefore tall where it logically 
and clearly belGUgs, under the term 11assault•. 

(2) Furtherm.ore, U the opinicn of the majorit7 members of the Board 
is sustained in the instant case the practical etf'ect thereof will be to 
subject this soldier, in the State of New Mexico, to the laws oi' the District 
of Columbia. 1'hi.s is contra.17 to the District of Columbia Code and contra.rr 
to the Yanual tor Courts-Yal:·tial (Par. 152.£, pp. lSS-189), which fpecifically 
limits the application o! the District o! Columbia Code to the District o! 
Columbia. 

For the forego!l.ng reasons I dissent from the opinion of the majorit,
o! the Board ot Rev1811' insofar as it is ineonsistent with the Tiews wherein 
expressed. In '1lf3' opinion the record ot trial is legally sufficient to sus
tain only a !incling ot guilt;r o! an assault with reference to Specification 
1 and Specification 2 of Charge II, and to support a sentence cf co.nf'inement 
not in excess o! one 7ear. 
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c., 

T01 The Secretary of War 

1. The record of trial and accompanying papers in the case of 
Staff Sergeant Saturnino L. Trujillo (39831365), Section c, 3017th 
Arm:/ Air Forces Base Unit (Pilot School, Specialized 4-Engine), 
together with the holding thereon of the Board of Review signed by 
only two of the three members, the third member dissenting therefrom, 
are transmitted herewith, pursuant to Article of war so½, as amended 
by the act of 20 August 1937 (50 Stat. 724) and the act of l August 
1942 {66 Stat. 732), for you,: action. 

2. The holding ~f the Board ot Review finds that the record 
of trial is legally sufficient to support the findings of guilty of 
Charge I and its specification, legally sufficient to support only 
so much of the findings of guilty of Specifications 1 and 2 of 
Charge II and of Charge II as involve findings of guilty of assau~t 
with a dangerous weapon, in Tiolation, of Articl~ of War 96, legally 
insufficient to support the finding of guilty of Specification,3 

.of Charge II, and legally sufficient to support only so much of 
the sentence as involves dishonorable discharge, to~al forfeitures 
and confinement at hard labor for ten years and six months. 

3. I.do not concur in that portion of the holding respecting 
the findings under Specifications land 2 of Charge II and of Charge 
II but, for reasons hereinafter set forth, I am of the opinion that. 
the record of trial is legally sufficient to support findings of 
guilty of assault.with intent to do bodily harm with a dangerous 
weapon, in violation of Article of War 93,·as to each of those 
specifications. otherwise I concur in the holding of the Board 
as to the remaining findings and as to the sentence. 

4. As approved by the reviewing authority, .Staff Sergeant 
Trujillo was found guilty of wrongfully taking a pistol, in.vio
lation of Article of War 96, and of assaults upon each of three 
soldiers, each assault being with intent to do bodily harm with 
a dangerous weapon, in violation of Article of War 93. He was 
sentenced .to dishonorable discharge, total forfeitures and confine
ment at hard labor for nineteen years, which sentence the · · 
reviewing authority approved but reduced the confinement to fifteen 
years and designate~ the United States,Penitentiary. Leavenworth, 
Kansas, as the place of confinement. and forwarded the record ot 
trial for action under Article of War so½. 

6. The evidence shows that accused was in a downtown club 
in Hobbs. New Mexico, after. our.t'ew one evening and refused to 
leave the place when asked to do so by military police.· He was 

·thereaft~r 	forcibly removed, taken to the military police headquarters 
and placed in the "holdover." During these events he became angry 
and oursed the military police personnel. A.bout two hours later, 
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he was released by one Sergeant·Rohanne. but upon his refusal to sign 
a. receipt for his personal propertywhich had bee~ taken from him, 
his belongings were retained a.t the station. About an hour after he 
had been taken to his barracks, he r·eturned to the military police 
headquarters. He had a cocked pistol in his hand which he pointed 
directly at Sergeant Rohanna and said, "o.K., Sergeant -- get my 
property." Rohanna testified he was in fear of his life and immediately 
got the envelope containing the property ot accused, removed and 
replaced the property, and then stepped back, all a.s directed by the 
a.ceused 'Nho then picked up the envelope. During this time he kept 
the cocked pistol pointed straight a.t Rohanna•s chest. Accused then 
said he was going out and "get" the "other M.Pa" and would come back 
and "get" Rohanna.. 

Shortly thereafter Military Policemen Todd and Christner, while 

on routine patrol in a reconnaissance car, saw accused out on the 

street and pulled the oar up to within about ten feet of him and 

stopped. As Todd started to get out of the oar, accused pointed the 

pistol e.t him and said~ "God-damn you," and Todd immediately jumped 

back in the seat, pulled the door shut and ducked. At the same·time 

a shot was fired and Todd put the car in reverse, while lying down 

on the cushion, and backed around a corner as two more shots were 

fired. Altogether four shots were fired by.the accused but none 

struck either Todd or Christner or the oar. 


There was some evidence that accused had been drinking and some 

opinion expressed that he may have been drunk, but the preponderance 

of evidence was to the effect that he was sober. In any event, the 

court and reviewing authority were amply justified in concluding 

th.a.~ accused was not drunk to such an extent that he was incapable 

or entertaining.th~ specific intent necessarily an element of the· 

offenses of which he was convicted. 


6. The Board of Review holds this evidence is -legally ins.iifflei'ent 
to support a. finding of an intent to do bodily harm either as to the 
assault against Rohanna or a.s to the assault against Todd. I agree 
that the tact-finding a.uthorities, the court and the reviewing a.uthority, 
in weighing the evidence, might very well have so decided. However, · 
they determined that accused did entertain such an intent and, in · 
my opinion, such finding being warranted by the evidence, should be 
sustained. 

7. In this type of case i.t is not the· .f.'unction of the Boa.rd 

of Review to weigh the evidence or to determine controverted questions 

of A.ct (AW 6o½ e.nc! note· 3; P• 216, MCM, 1928), but since the· findings 

of ~lty, insofar as the element of intent to do bodily ha.rm is 

concerned, rest upon a.n inference of fa.ct, it is the duty of the 

Board to determine whether there ma.y be found in the competent 

evidence of record any reasonable basis for that inference (CY 

212606, Tipton1 CM 228831, Wiggins; C11 238972, Lowry).· Such intent 


is primarily a. question of fa.ct which in this case, as in moat oases, 
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must be established circumstantially and by consideration of all 

relevant facts and circumstances attending the assault. Pointing 

a loa.ded, cocked pistol directly at Rohanna, keeping it so poised 

and directed while compelling Rohanna, in fear of his life, to do 

various acts he was not required to do, furnished at least some· 

evidence of a threat to do bodily harm. If this conduct constituted· 

a threat, as I.think it·did, then the assault against Rohanna falls 

within 1;he principle which tre majority of ~e Board approves, namely, 

that 'Nhere an assault with a dangerous weapon is accompanied by oral 

statements (or by actions clearly) indicating threats of physical 

violence which the assailant proposes to carry into effect unless 

the person assaulted coLlplies with orders or instl"uctions which the 

assailant has no authority to give or impose, the offense is properly 

classified as an assault with a dangerous weapon with intent to do 

bodily harm. 


Furthermore, in a similar case, CM 170158, Harper et al, a 

.finding o.f guilty of assault with intent to do bodily harm was upheld 

where accused used an automatic pistol to compel sentries to give up 

their rifles and submit to being tied. No verbal threat to harm 

them was. made. It was held that the evidence justified the conclusion 

that accused.intended to do bodily harm to the sentries llllless they 

consented to throw down their rifles and submit to·being tied and 

that the law regards· an assault as made with intent to do bodily harm 

when suoh .assault is accompanied by a demand made or condition 

imposed by the assailant without· lawful right to make or impose 

such demand or condition (citing State v. Mitchell, 116 N.w. 808). 


,The intent of accused is to be determined not simply by what 

he said but by what his actions fairly and reasonably show that he 

intended. Actions may very well be more graphic, more indicative 

of ultimate intent, than mere words. After having trouble with 

Rohanna at the club earlier in the evening and again at the station 

at two different times, accused was undoubtedly embittered toward 

him and to hold that his conduct, judged in the light of all attendant 

circumstances, so clearly negatives any intent to do bodily harm that 

suoh a .finding must be set aside seems to me to be illogical and 

contrary to common experience with human nature. 


8. As to the assault upon Sergeant Todd, the evidence sho~s 

that accused said he was going to "get" the "other M.Ps" and that 

when he saw Todd he pointed the gun "right at" him, began cursing 

him and as T6dd jumped back into the car and ducked, acqused fired 

the weapon. It is true that accused did not hit Todd or the car 

in which he was riding with any of the four shots he fired. But 

the fact the bullets did not strike Todd does not conclusively 

negative intent to do bodily harm (C1i 257252, Warman). A short 


. while before thia accused expressed an intent to 11get" him and 
just because he did not actually hit him we can not hold, as a 
matter of law, and in the face of a .finding that he did intend 
to do him bodily harm, that no such intention ever existed. The 
evidence furnished grounds upon which an intent to do bodily harm 
may l~gically and reasonably be inferred. · 

.--3-
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9. Under Article of ;-;ar 502 , as amended by the act of 20 
Aubust 1967 (50 Stat. 724) and the act of 1 Autust 1942 (56 Stat. 
732), you hlive authority to confinn the action of the review~g 
authority with or without remission, mitigation or commutation or 
to disapprove any finding of guilty and you may disapprove the sentence, 
in whole or in part. 

10. Staff Sergeant Trujillo, after six months' overseas duty 
in co:ne~t flying was returned to the United States for rest and 
rehabilitation. On 7 January 1944 he was awarded the Air Medal for 
exceptionally meritorious achievement 'While participating in five 
sel)arate bora.ber combat missions over enemy occupied continental 
Europe, and for similar achievements on five additional flights, 
he was· on 3 and 15 February 1944, respectively, awarded the Oak 
Leaf Cluster. No evidence of previous convictions.was offered in 
evidence. 

11. I recommend that the findings of guilty of Specification 
3, Charge II, be disapproved, that only so much of the sentence as 
provides for dishonorable discharge, total forfeitures and confinement 
at hard labor for ten years and six months be approved. In view of 
the splendid combat record of the accused, I further recommend that 
the period of confinement be reduced to five years, that'the sentence 
as· thus modified be carried into execution, but that the execution 
of that part of the sentence involving dishonorable discharge be 
suspended until his release from confinement, and that the Eighth 
Service Command Rehabilitation Center, Camp Bowie, Texas,. be designated 
as the place of confinement. 

12. Inclosed is a form of action designed to carry into effect 
the re~ommendation hereinabove made, should such action meet with 
your approval. 

2 Incls 	 MYRON C. CRAMER 
l. 	 R/T & accompanying Major General 


papers The Judge Advocate General 

2. Form of Action 

(Findings disapproved,in•part, and sentence disapproved in part,
reduced, and suspended in part, all in accordance with reconunendation 
of The Judge Advocate General, by order of the Under Secretary of 
War, 25 June 1945) 
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U N. I TED S TA TE S ) FOURTH AIR FORCE 
.• ) 

v. ) 	 Trial by G. C. 1:., convened 
) at Van Nuys, California, 22 

Second Lieutenant COYE. ) January 1945. Dismissal, 
'rAYLOR (0-818080), Air ) total forfeitures and con
Corps. ) finement for one (1) year. 

) 	 Disciplinary Barracks. 

OPINION OF THE BOARD OF fu."'VIEW . 

LIPSCOMB, 0 1CONNOR and MORGAN, Judge Advocates 


1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specification~r 

CHARGE I: Violation or the 94th Article of War. 

Specification: In that, Second Lieutenant Coy E. Taylor, Pro
visional Squadron "A", 441st Anny Air Forces Base Unit did, 
at Metropolitan Airport, Van Nuys, California, on or about 
,30 November 1944 make a elatm against the United States by 
presenting to Lieutenant Colonel Charles I. Boynton, FD, 
Finance Officer at llarch Field, Riverside, California, an 
officer or the United States duly authorized to pay such 

· claims, a claim in the amount of $67.50 for rental allow
ance and subsistence allowance from 4 November 1944 to 28 
November 1944, which claim was false and fraudulent in that 
from the period of 4 November 1944 to 28 November 1944 the 
said Second Lieutenant Coy:,;• Taylor was not married and 
said claim was then known by said Second Lieutenant Coy E. 
Taylor to be false and fraudulent. 

CHARGE II:· Violation of the 95th Article of War. 

Specification: In that Second Lieutenant Coy E. Taylor,_ Pro
visional Squadron "A", 441st Amr:, Air Forces Base Unit did, 
at Metropolitan Airport, Van Nuys, · California., on or about, 
29 November 1944 with intent to deceive Lieutenant Colonel 
Robert T. Smith officially- state to the said Lieutenant 
Colonel Robert t Smith that he was ma?Tied on 4 November 
1944, which statement was known by- the said Second Lieu
tenant Coy E. Taylor to be untrue in that he was not married 
until 29 November 1944. 
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The accused pleaded guilty to Charge I and its Specification and not 
guilty toCharge II and its Specification and was found guilty- of both 
Charges and the Specifications thereunder. He was sentenced to be dis
missed the service., to forfeit all pay arrl allowances due or to become 
due., and to be confined at hard labor., at such place as the reviewing 
authority might direct., for one year. The reviewing authority approved 
the sentence, designated the United States Disciplinary Barracks, Fort 
Leavenworth., Kansas., as the place of' confinement., .and forwarded the 
record of trial for action under Article of' War 4s. 

3. The evidence for the prosecution shows that the accused sub
mitted a pay voucher for the month of November·1944, containing the 
following entry: 

"DEffilIDENTS : 

n (3) Lawful wif'e Gloria M. Taylor, RT #2., Dallas, Texas 
(Married 4 November 1944)". (R. ?-9; Pros. Exs. l, 2)•. 

Payment ,,a,s made on this instrument on 30 Nove111ber 1944 (R. 7-ij). Although 
the accused did marry in :November of 1944, the ceremony' was not held until 
the 29th (R. ·12). By alleging the earlier date he received excessive 
rental and subsistence allonnces to which he was not entitled totaling 
$6?.50 (R. 7). . · . . · · 

On the morning of his wedding day he called upon Lieutenant 
Colonel Robert T. Smith, the acting commanding o!ficer of the 44lst Air 
Force Base Unit, and requested to "be taken oft" a shipnent which was 
due to leave on l Deceinber 1944 :tor Hamilton Fi,ld preparatory to going 
overseas. The reason adnnced by the accused was that 11he got married 
the first part of the month ••••• and consequently since it was only 
3-1/2 or 4 weeks before that, he wanted to stick around and spend moN 
time with his wife". Lieutenant Colonel Smith replied that."it was pretty' 
late for that" but went on to say that he "would think it over" and that, 
if the accused would produc6 his marriage certificate and i£ "th• orders 
weren I t already out", a chanee might be effected. Having received this 
half-promise., the accused withdrew (R. 10). Several hours.later at about 
3:00 or 4:00 p.m. he returned and., upon :further demand being made or him, 
produced a marriage certificate dated 29 November 1944. Lieutenant Colonel 
Smith immediately pointed out that., "According to this, you were married 
today." By way o.f answer the accused expressed surprise and asserted that, 
"They must have made a mistake on it because I was married on the 4th of 
November" (R. 11). · 

4. Upon being apprised or his rights, relative to testifying or 
remaining silent., the accused took the stand on his own behalf. He and 
his "girl friend" had attempted to me.r17 on 4 November 1944 but at the 
last moment., because of her extremely youthful appearance, they had been 

-2
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denied a license and instructed that they would have to prove her age by 
a birth certificate (R. 13., 15)•. Since he r.:11 told every officer in his 
squadron that he would be wed that day and since he feared that they would 
ridicule him in the event that they learned that the cere!llony had not been 
consummated., he posed as a married man pending the arrival. of the requi
site document from Lansing., Michigan. A.few days "before the pay vouchers 
were to be signed., 11 he was called in and advised that his changed status 
should be entered on the records. Since ~e "didn't care much about it.," 
h,.t. 1=,ennitted "November· 4" to be "put down". He then tho~b,t that., "if 
L,h!./ signed that pay voucher and made a mistake on it., 1):t!/ co~ld just 
tear it up and have a new one made on it." When he subsequentq learned 
that the instrument could not be recalled., he intended to repey the excess 
amount received by him but he "never did get a chance." (R. 13., 15). 
Reimbursement was finally made by him in December of 1944 and his voucher 
for that month renected the true date of his maniage (R. 14-15). 

Shortq before going to·see Lieutenant Colonel Smith., he was 
informed that twenty-two men would not go overseas but would be retained 
at the field. Believing that he ,rould be on~·of the group selected to 
stay, the accused and his "&~rl friend" decided "to get married on the 
29th." 'What happened on that day ims nan-ated by him as follows: 

"* *"* I called the field the next morning at 9:30, and the 
· lieutenant said, 'Get yourself out here; you're going.' And 
I came out and.found myself on orders to go but found there 
was a possibility to get off if. there was somebody else 'Who 
would go. And the captain on operations said to go see 
Colonel Smith, and I came ou~ to see Colonel Smith and asked 
him if I could get off., and he wanted to lmow why I waited 
to the. last minute. I started to tell him that Lt. Hanton 
said there was no reason I should worry about it., and he said, 
'Who told you this?' and I didn't want to get the lieutenant 
into trouble. So I just told him I heard about it in a round
about ,my and I had made plant to get married. And so after 
I told him I had been married on the.4th to keep the lieutenant, 
·Lieutenant Hanton, out of' trouble. I told him I had been 
married on the 4th because it was on the forms. He said he 
1ranted to see the marriage certificate. We had already planned 
to get married, and n went down and got married. That's about 

· the whole thing. Naturally he 1'10uld have thought it was funny 
it I had come in a-id told him, 'I am going to get married today. ' 
He would have said, 1You know you 're getting shipped out. ~ 
get married now?' And that's why I didn't come in to see 
Colonel Smith be.fora, because Lt. Hanton told me that. Natu
ralq I had no :intention of maldng a .false statement." 

At the time of the trial the accused's wife was "going to have a baby"• 
When his "trouble started" she had taken steps to obtain an annulm~nt, 
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but more recently she had _indicated that, "if' things will not be too bad," 

she would live 'With him again (R. 14). 


5. The Specification of Charge I alleges that the accused did on 
or about 30 November 1944 make a elaim against the United States 1'hich 
"was .f'alsa and .fraudulent~ that r.rom the period o:t 4 November 1944 to 
28 November 1944 the said accuse~ was not married and said claim was 
then known by said /.accuse to be false ai:xi ·rraudulent. 11 'l'his 01'.f'ense 
was laid under Article o.f War 94. · The ·specification of Charge II alleges 
that the accused did "on or about 29 November 1944 with intent to deceive 
Lieutenant Colonel Robert E. Smith" make a false official statement lmown 
by the accused to be untrue. This· 1BS set forth as a violation of Article 
of War 95. · 

The· accused in his voucher !or November of 1944 .f'aisified the 

date of his marriage· and there.by procured an overpayment to himself of 

$67.50 in rental and subsistence allowances. Although he may have sin

. cerely intended to marry on 4 November 1944, he acquiesced in the entry' 

. o.f' that date several days subsequent to it when he. lmew that it was un
true. His alleged .fear that the postponement of his marriage ,rould in
cite the ridicule of his !allow o!i'icers does not corustitute an extenu
ating circumstance. When canpeU,ed. t.o choose between the jibes of his 
friends and.the falsification of his records and voucher, he 198s required 
to follow the pa th o! honesty. In selecting the momentarily less un
pleasant course of fraud and deception as manifested by his .false claim 
he clearly violated Article of War 94. 

The statement to Lieutenant Colonel Smith ms a deliberate false
hood designed to mislead a superior officer acting in an o.f'ficial·capacity. 
The offense was rendered particularly .flagrant by the accused's persistence 
in his misrepresentation after he had been con.fronted with the evidence of 
his own marriage certificate. The Speci~cation o.f' Charge II has been 

. proved beyond a reasonable doubt. · 

6.·. The accused, mo married a· second time after divorcing his first 
wife1 is about 23 years old. Upon canpleting the eighth grade, he attended 
the american Armature College, an electrical school. From 1937 to 1941 he 
was employed. as an automotive electrician. He had enlisted service .from 
15 January 1942 to 5 December 1943 when he was commissioned a second lieu
tenant. From 28 _February to 29 Februazy 1944 he as absent not in line or 
duty because of illness diagnosed as "gonorrhea, new acute." 

?.- 'l'he court was legally constituted. No eZTOrs injuriously' af

fecting the subs\a?ltial rights of the accused were comnitted d,uring the 

trial. In the opinion o.f' the Board or Review the record o.f' trial is 

legally suf.f'icient to support the findings and the sentence md to war

rant con.finna:tion thereof. Dismissal is mandatoxy upon convi~tion o.f a 
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·violation of Article of "'irar 95 and is authorized upon conviction of a 
violation of Article of War 94. 

Judge Advocate 
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NIAk 23 ·1945Hq ASF, JAGO, Yfashington 25, D. C. 

To: The Secretary of TI'ar 

l. Herevdth transmitteci for the action of the :President are 
the record o.f trial and the opinion of tra Board of Review in the 
case of Second Lieutenant Coy~. Taylor (0~18080), Air Corps. 

~. I concur in the opinion of too Board of Review t}1at the 
record of trial is leeally sufficient to support ~he f'in~ngs _and 
the sentence a.~d to warrant confirmation thereof~ I recommend that 
the sentence be confirmed but that the forfeitures be remitted, that 
the sentence as thus modified be ordered executed and that the t'nited 
States Disciplinary Barracks, Fort IA:lavenworth, Kansas, be designated 
as the, pla~e of confinement. : . · · , 

:,. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect th·e foregoing. recom
mendation, should such action meet with approval. 

3 	Incls MYRON c.·c~ 
Incl l - Recor~ of trial _Major General 
Incl~ - D!t. of ltr. for · The Judge Advocate General 

sig. S/war 

Incl 3 - Form of Executive 


action 


(Sentence confirmed but forfeitures rendtted, by- order or the 
Under Secretary of War. o.c.M.o. 201, 9 Jun 1945) 
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U N·I T ~ D ST ATES ) . NINTH. SEP.VICE crniU~ID 
) :IEAD~UARTl::RS FORT ORDv. 
) Trial by G. C.?!. , convened at

Private ANDREW J. ELLIS., JR., ) ~ibble General Hospital, Menlo
(34085375)., MP Unassigned;, ) Park, California., 27 December
Attached Unassigned to :tatach } 1944 to JO r.ecember 1944. Con
ment of Patients, Service . finement for life. Penitentiary.
Commancf Unit 1985, p;lbble Gen ~ 
eral Hospital., Menlo Park, · )
California t 

REVIEW by the BOARD OF REVI1"W 

ANDREWS, FREDERICK and BIERER., Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. 'l'he accused was tried upon the following Charges and Speci.t'icationsa 

CHAP..GEa Violation of the 92nd Article of War. 

Specificationa rn· that Private .Andrew J. Ellis, Jr., .MP Unassigned., 
attached unassigned to Detachment of Pati.ents., Service Command 
Unit 1985, Dibble General Hospital, :Menlo Park, California,· did,. 
at Burlingame, Calii'ornia, on or about 16 November 1944., with 
malice aforethought, willfully, d1::11iberately, feloniously, un
lawfully, and·with premeditation kill one Hugh Rose, a human 
being by stabbing him with a knife. · · 

ADDTI'IONAL CHAffiEa Violaticm of the 93rd Article of War. 

Specifications 11 -2~ and 31 (Findines of not guilty} 

Specification 41 In that Private Andrew J. Ellis, Jr., MP Unassigned, 
attached unassigned to tetachment of Patients, Service Com-' 
mand Unit 1985, Dibble General Hospital, Menlo Park., Calif
ornia, did, at Burlingame, Cal:j.fornia., on or about 16 November 
1944, feloniously take, steal and carry away a ?J"allet, value less 
than $20.00, and $70.00 currenc:y of the United States, the prop~ 
ty- ·of.'. Hugh Rose. · · 
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The accused pleaded not. guilty to all Charges and Specifications. He 
was found ~uilty of the Specification of the· Charge and of the Charge, 
and of ::ipecifica.tion 4 of tha Additional Charge and qf the Additional 
Charge, but not guilty of Specificatio~l, 2, and 3 of the Additional 
Charge, and aof the lesser included offense .of utte~ng a forged instru
ment in violation of the 96th Article of War as pertains to Specifications· 
1, 2, and 3 of the Additional Charge". No evidence of previous conviction 
was introduced at the trial•.He was sentsnced to be dishonorably dis
charged the service, to forfeit all pay anci allowances due or to become 
due, and to be C(.;nfined at hard labor;. at such placa as the reviewing
authorL:y may direct, for the term of his natural life. 'l'he reviewing 
authority approved the sentence, designated the United States Penitentiary, 
1!:cNeil Island:, ·,,ashin,;ton, as the place of coni'inament and forwarded the 
r.ecord of trial for action under Article of War 50:,. . 

3. '.i.'he e.-idence for the prosecution, briefly sum'r.arized, is as 

follows: 


'l'he a~cused was, during_the month of November 1944,; a member of 

the :Detachment of Patients at Dibble General Hospital, Menlo Park, Calif 

ornfo (R. 295,296). 'l'hree miles north of i.ienlo Park is Redwood Cit:}'• 

San r~ateo is a.bout eight miles north of .hedwood City' and two miles north 

of San kateo is. Burlingame, the scene of the hc~icide charged • 
. 

· On 15~ November 1944., 'the accused and the deceased, Hugh tose, 

came into tne Redwood City Smoke Shop at some time bet.,~en 6 and 6:30 

p.m. (r.. 166,167) and., while there, drank some beer variously estimated 
to have been between t-wo and five bottles apiece, each apparently paying 
for his own (R. 167,168,169). Neither of them appeared to be intoxi
cated (R. 16?). They remained for about an hour playing a dice game a.i1d 
engc.:.ging in conversation., during which they spoke of "going out", and 
discussed ho,1 much money they could ef'for·d. to spend (R. 168). '.1.11.ey count
ed their money and the accu~ed said he haQ •about seven or nine dollexsn 
in his wallet, but, although Rose said he had money, he also had some bills 
to pay and therefore did not have very much to spend, so he sug:,;ested · 

. that they f.:O to r1is apartment because he had a 11fifth• there (R. 168
1
170). _ 

They left the Smoke ~"hop at about 7:30 p.m. (R. 167) 

At about 9:30 or 10:00 p.m. on the sa~e evening the accused and 

Rose entered the bar of the ·colonial Club in Burlinga~~, Califorr1ia, ~~d 

there had two drinks apiece (R. 140,142). 'lhey ·than left and returned 

in about half ;,.n hour remaining the.i."'e until approximately 11:50 p.m. 

during which time t.11:::y each had t!'ll'e:e or four additional drinks. 'l'hey 

were drinking ~Granddad•., which is_ whiskey of 100 proof (P.. 142,143). 

Rose paid'for the drin.~s on the first occasion and for·most of those 

consumed when they returned (R. 143,144), Both the accused and rose ap

peared to be friendly with ·one ·another and there was no indication of a 

quarrel between the!1. Neither was drunk and. each appeared to be in the 

full exercise of. his mental capacities when they left (~•. 145,147,148). 
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'l'he deceased, Fi.ose, lived at #1532 Howard ~treet in Burlingame, 
California ant. the adjacent house on the eo.st was occupied by !.fr. and !/rs. 
Tfoitton t. Davis. · 'J.he bedroom of tilG Davis home is only fifteen feet 

. frorrr, and directly opposite tc tl1r.i kitchen of the F.ose apartment (R. 2.07, 
215,216). 

On t,ne night of 15 November 1944; 1-Ir. a.nrt ;,1rs. Lavis Joi;,c gone 

to beci at approximatel.;; 10:30 o'clock. 'l'he t,:,;; h,<>.lf "t' t.he ·window of the 

b,,.d room was open for ventil:,.tion (R..208,209). At midnii:·ht both were 

awakened by loud rioises (R. 210,216) and th/3 playing of' a radio(L ?J.6) · 

in the Rose apart:nent, the kitc:Oen windov, of wnich was open ,..,_bout l½ feet 

from the bottom (R. 211), the shade being drawn only about l foot from the 

top ( n.. 216). 'l'here was a li ht, eith"'r in the kitchen ( 1~. 216) or 

shining into the kitchen from the front room (R. 210). ~'women were 

mixing arinks and talking in the kitci1eu with their backs toward the Davis 

bed.room (R. 216,222). Both men appeared then to be fully clad (R.221). 

'l'o Mr. Davis it sounded Ulike. they had been drinldng and there was a loud 

r,arty going on11 ; but it did not seem as thou,;h there was any quarrelling 

at that time (R. 2:21). 'lo Jrs. Davis •they seemed to be friendly" (R. 221) 

and she Dthought" one of the men was Mr. Rose (P.. 221). V:ithin a short time 

the men went through the doorway into another,roc,111 of the ap::i.rtment and 

the li,,,ht was extinguished (R. 217). · , 


· llr•.;~d :.~s. Davis went back to bed but both slept only fitfully 

thereafter (R;· 210, :?21) because the loud voices and. radio continued (R. 217, 

221). At 1:45 a.m., according to the bedroom clock (R. 217,219), Mrs. 

Davis was again awakened by the noise of scuffling in the kitchen of the 

Pose apartment (R. 217). She heard Ros. say, in a "loud and strained" 

voice: ''f,'hat are you doing out there? 11 (H. 217,218). This was followed by 

tne sounds oi' a scuffle wher~upon sho awakened. her husband who immediately 

went to the window (n. 2ll,217) while she sat on the end of the bed (P.. 217, 

221), and both observed that there was no light in the Rose apartment at 

this time (R. 211,217). Davis heard "people :u0ving around and bu.mping 

into things" and some object fell to the floor with a crasn (R. 209,214). 

The noise sounded a.s thoueh it came from the kitchen, but since it was 

dark he could net.be certain th~t the "fight11 took place in the kitchen 
(R. 2121 213). For a few moments there was a scuffling, _cil1d then he heard 
I:ose say, above the level of the ·P,:eneral noi1:Je, "',That are you trying to do 

·tome? Cut it out, cut it out." (R.209,211). He did hear two angry voices 
(R. 215) 1 but except for these -;vcrds he could r:ot distinguish what was 

bein[; said (P.. 214). 


·?.=rs. Davis heard the sound of' furniture being ki.ocked about 
and it sounded as though they might have been struggling and .falling,' (R. 220) 
and "there was a sound of' voices and fighting"(R• .217). She distinctly 
heard l!r. Rose cty out"in a very loud and very high" anc:t· "excited" !llc:lliler: 
"',,hat are you doing to me? For Christ sake, cut it out, cut it out." (R. 21?,
219). 

-The scuffle lasted for about five minutes (R. 210,211,218) and 

then, at 2·a.m. "the fightine ceased anQ everything was quie~n thereafter 

(R. 218). 
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At about 3:-30 .or 3:40 a.m., 16 November 1944 (f:. 123, 127), 
Oliver Holiman, of ·cian Bruno; -California was driving hi::; sedan &.low; the 
~l Camino hibhway (State Highway No. 101) acc0~panied by F:alph Nice of 
Palo .Alto, C.alifornia (R. 119,127). In cne vicinity of .Atherton (which · 
is ap:·,roxim.~0.tely 2 miles north of th:J theater in };lenlo Park), the accused 
11 fla6;ed" them for a ride a.·.d wa. i:I.Cccm:nodated, gettj_n,; into the rear seat 
of the sedan (P. 120,1221 127). He stated thr.t he was :.;oinJ to :cibble 
Hospital (R. 120,121), wid when asked -vmy he was out at that time of the 
night ne explained that ;,i;3 clot:1 ng was blood soaked because of a fight 
he h;:i.·..: been in with two Mexicans in South .:an Francisco (R. 120,122). 
He furth~r ss.ici that the 11exicans ,had atto.cl<:ed him with knives, &.lthoug~ 
he was unarmed and jn the -comp.:.ny of a girl w'i:1om he ·apprehended the }:ex
icans intended rapin~. 1'wo soldiers came t: his assistance, however, 
whereupon he •beat it"· (R. 121,128). Both Holiman and Nice expres:::ed 
concern about his physical condition but the ac~used assured them his 
wounds had been dressed (R. 120). He repeatedly mentioned that he was 
covered with blood (R. 128,129), but accounted for.this by saying it 11had 
come from his r.ose 11 (R. l2l). Both Holiman and Nice looked around and · 
observed what apreared to be blood ori his clothes, and his hands were 
bloody (E. 121,129). Holiman thought there was a peculiar alcoholic ocior 

s.bout the accused, but it was hard to distinguish whether it was whiskey 

or ·..-ound dressine:; (R. 123,124), but Nice could zmell liquor (H. 129). 

The accused appeared weak,.nervous, and fri;htened, but spoke coherently 


"' (P... 123,125,129) and althou;h •he talked like a nervous man11 and with. 
difficulty, Nice w0uld not say he was •intoxicatedN or nctrunk" (R. 125,129). 
Holiman identified the accused at the trial (R. 122) but Nice was unable 

· to do so (R. 129). The accused got out of the car at the :;,-, theater in 
Menlo Park, stating that he was fo~g to the Dibble Hospital (E. 121). 

At 2t30 a.m. on the mornin:; of' 16 November 19-44, Private First 
Class Archie K. Bluethman, ward attendant at I:ibble General Hospi t,al_, made 
a bed-check and found the aci:-used 1"..issing (R. 296,300,301). Later, at a 
time which he estimated to be approximately 3:30 a.m., he was attracted by 
the s'ound of water running in the latrine and upon investigation he found. 
the-accused taking a bath in the tub. '.!.'he ·accused told lJ,im he had been ih 
a fight with some J.Iexicans in South San Francisco and. that 11h3 had :--otten 
"!JLod on him that way, and he was Tfashi.ng it off:r. 4he watei<in th; bath 
tub was slifhtly-pink in color. The accu~ed'~ cloth3s were lyin6 by the 
side of the._ tub (R. 296,?.97) •. He did not appear to be drunk, but, in his· 
ccnversation, •sounded like h~ was very much sober• (F. 299,300). 

At approximately, ?s30a.m. of the same day Adolph Klein, school 
traffic officer of.San Mateo, California, while on his ~ay to work, found 
a wallet lying on the curb at the corner of Clark Drive and El "!amino Real 
in ~an Mateo(R.ll.3;114)•. El Camino Real is a part of Hif:hway 101 (R.125), 
which passes through Burlingame 'Within 60 yards Ol" tr1e :r.cse apartment( R.. 266). 
He picked it up and upon exa.rr..ina.tion of t.h.;: contents discovered th,,.t it was 
the property of Mr, Rose (R.·114,116) •. The zipper was open ana there was no 
money in the,wallet(R. 117,118). He turned it over to the police department 
on 19 November 1944 and identified it at the trial (R.116,117.). The wallet 
and photostatic copes of the contents were a~mitted in evidence (R. 117,175, 
26),28?, Pros. Ex. J. ). · 
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At approximately 9:;1.5 a.m. on 16 November 1944, Leonard G. 

Kemp, District Manager of the chain of grocery stores of one of which 

Hugh Rose, the deceased, had been manager(R.131:133), went to the hane of 

Rose in Burlingame to discover why Rose had 1tot opened his stoJ?e that 

morning (R. 133). As he went up on th~ porch of the house he saw blood 

on it leading to the fr?nt door (R. 134,135) • 


. . At this point, eaptain John J. Hartnett, of the Burlingame, Calif 
ornia police, who had oeen directed to ·:1;nvestigate ~ homicid€ arrived on 
the scene (R. 771 80,134). Both he and Kemp entered the Rose apartment and 
were later joined by other policts officers and th~ coroner(R.811134,152,153); 

There was a pocl cf blood by the front docir in the living room 
. and blood all over the floor leading on into the kitchen where the body 

of HuL;h Hose was found _dea~: lying in a pool of blood_ (R.81,134,154,155,2'71). 

'i'he house was in general disarray (R.154), and.showed signs of a •terrific 

strugglev (R.155,162). Draperies which had separated the front room into 

the bedroom and living room.had been iorn down and were_thrown dorm and 

lyin·~; partially over a floor lamp, a day bed and the .fJoor(R.134,154,155:,2'74). 

'.i'here was blood upon the bed, which looked as though som-Jone had ·slept 

in it (R. 156), considerable blood on the sheet of the ciay bed,_ and upon 

~wo pillows lying at the foot end(R. 135,156,274), some upon the"day bed · 

or couch (R.135,156) and a clock haQ been knockdd to the floor (R.Z74). 

The floor from the door -of' the living room to the' body· was smeared with 

b-lood as though P.ose ha.:. dragged himself from the door to where he had sue

, cumbed, and there were bare foot prints in the blood. (R. 275)~ In the 
kitchen there was a glasr. of whiskey (P.. 135,139) and a half-pint bottle of· . 
whiskey. on the table with a.bout l or li inches of the contents remaining(R.140). 

The body of the deceased, clad only in the upper part of pajamas, 
the lower part of which, qtained with blood, were in back of the body(h. 135, 
'137,280), was •in a·sort' of Kneelin; position•, £ace dovm, and the coroner 

, 	 had difficulty in turninc; it over because ri[;or· mortis had set in (R.139, 
156,157). It was so covered with blood from head to foot, thd ;it was 

.impossible to·determine where the wounds were, or what had causec :death; 

thou:,;h there was a visible wound in the neck(R. 157). 'ihe body was then 

removed to a mort~ where Dr. W.arren L. Bostick, a physician and surgeon, 

performed an autopsy, at 2 p.m •. in the presence of the coroner(R.151,196, 

197,200). :,'ourteen stab wounds were found upon· the body(R. 158), of which 

the major ones were described by Dr. Bostick, as follows 1 · 


•Above the llf.'t clavicle, in about its mid-portion, was a, one 
.2. ·. inch wide gash, ths.t ·extended aown beneath. the collar bone, nickC3d 
the main art~ries to th~-left arm, known as the subclavian arteries, · 
and then this aharpma.rgin hole went dovm into tho lung and just · 
nicked the top of the left lung. There was a great deal of blood 
all around this side of th; bo~y. Another gash of equal serious
ness was f'o.und in between th_e fifth ribs en the left. This sash 
measured approximatt,3ly three to four inches in width c1nd pass
ed through the chest cavity, ·~mm to the lun.~, where a similar 
gash was seen. A ti1rd abost equally serious wound was found in 
the right back, at the level of the sixth rib, and this was a 
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p;;..rticulcil'l/ significant wound in,my investii;ation. It haci 
apparentl;r been caused. by a single jab, anC:.. its measurements 
I think are p~rtinent. It measure.ct one-half inch in width and 
passed thl'ough the back muscles ano. into the underlying lun.__;, 
for a total distance of three and three-quarters inches. 1'he 
other l&.cerations on the body extende. mostly into the underlying 
muscles, but probably none of them directly contributed to n:is 
death. I might indicate there -,rere lacerations on his hand and a 
scuff mark on his left ·knee.• (R. 198) 

In his opinion death was due t.o shock., exsanguinaticn, and col
lapse of the lungs following multiple stab wounds of the neck and chest 
and laceratior1s of the main arteries to ·che left arm. The wound in the neck., 
or either of two other wounds .:.. one in the back 01 the right., and ·one in 
the left side of the chest in front~ would have caused death (E. 199); 
_but the one which rendered the deceased un~onscious within approximat0.ly three 
minutes after its inflictio:. onci wn.ich was the mo::.;t rapid cause of his 
death was the laceration wnich perforated the lunes and caused th~m to 
collapse. Regarfiless of this., howev':lr., he would hc::.ve died within five min
ute::; from the severance of the subclavian artery., during which time he could 
have been mo-..ing around., and the small lacerations around th3 hand and the 
acuff mark on the knee indicated that he had been engaged in a~tively 
wardin~ off injnries before his death (R. 200,201). The instrument caus1ng 
the wounds •had to be• at least 3 3/4" in len;;th and of no greater vd.dth 
than½" and· it was sharp-margined; whether.bilaterally sc or not; the 
witness could not .say (R. 199). · 

By stipulation photographs of the ~ody of the deceased., taken at 
the time of the aitopsy, (P.ros. Ex. R and S) and photographs of the rooms 
of the Rose apartment takan between 10 and 10:30 a.m. on lb November 1944 
(.Prox. Ex. K through Q) were admitted in e,idence (P.. 159-162). 

. As a result of' prelimi"ary ~nvestigations Captain Hartmtt, of 
the Burlinga.~e police., at aoout 4:30 p.m., J.6 November 1944, went to the 
Dib-ole General Hospital in search of a man called •Andy" (R. 78.,79) where 
he located the accused (H.. 82). Captain Mountford Reedy, Provost Harshal 
of the nospital {R._ 53) and ~econd Ll..eutenant Burley Carlson, Adminis
trative Corps, on dut~, at the hospital, accompanied him (R. ol.,82.,10'7). 
Captain P.eedy in.formed the accused: •Now this is an investigation., and 
you llllderstand th.:,,t an~,rthine; you may say or do, can be held a_c;ains t, you•., 
but he did not tell.him that he did uot need to mc:.ke any statement(R!lOu.,235)., 
nor did he r.ead Article of War 24· to him; the a~cu.sed., howe.er., said vr 
understand• (R. 108). In answer to Captain Hartnett's O'J.%tions as to 
where he had oeen on the. everiinr;; of 15 Novemb::Jr 1944., the accus:,d ma.de 
certain admissions all of w'nich w,;;:re later incorporated in a written., 
signed statement (R. 84). 

Captain Hartnett had noted a peculiar heel mcrk in the blood on 
the front porch of the Rose apartment on the morning Qf 16 Nooamber 1944., so 
he requested permission to.examine the accused's shoes. The snoes then 
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worn by the accused (Pros. Ex. F), were removed and delivered to Captain 
Hartnett (R. 85). A field jacket (Pros.Ex. G), a shirt (Pros. Ex H),and 
a pair of trousers (Pros. Ex.I), were identified by the accused.as his 
clothirtg(E. 88) and he explained the presence of blood upon the jacket 
by saying that two weeks prior he.had been in a fight with Mexicans.in 
South San Francisco, w110 had come ai'te:r him with a knife; that durinc the 
fight ha na:.i suf_ered a ~·.ose-oleed; that two !ltilitary police intarfera'd and 
took all of them ir,to custody out, after taking the names of the pi.ll't;i.es, 
released him and turned the ~.lexicarre over to South ;;;an Francisco police; 
out he coulci ,i:ot explain why. there was blood on the shirt and trousers. 
(R•. 86,88). 

'l'aking the shoes of the accuss.d to the scene of the homicide, 
.Captain Hartnett compared the heel of the right shoe with the imprint 
of a heel in the blood on the floor of the pDrch and found that the three. 
holes in the front of tha heel corresponded w:i.th the ,imprint thereof in 
the blood (R. 85,284). At the trial defense counsel w~s-permittJd to 
introduce, o,it of crder, a photograph of th:: heel print on the porch(R.2i:'.5; 
Def.Ex.8)although Captain Hartnett stated that it was not a good pictur~, 
havini ceen 'taken with a Grafl,,x a:id not a reproducing camera, anci that 
the holes tharefore, are too indistinct to be observed (P.. 285). 

At about 5slu p.~·ri. lo November 1944,(h.293) Captain Hartnett and 
Captain '.Reedy took the accused to the guardhous,} of thi; l.J;l.bole General · 
Hospital ·(n.292) where, in the presence of Sergeant 'l'heodore B. Green, of 
the military police deta:;hmf:n-:, a wallet (Pros. a. U) ta.ken from the accused•:; 
oathrobe (R. 223), was s.hown to the accused who admitted that it was i1is, 
(n. 223), and money-in the amount of S96.00 taken from it was counted in 
the accused's presence (P.. 223,294). 'lhe wallet wa.:; admitted.in evidence 
without objection (R•. 224,264). 

Between 11 p.m. and midnight on 16 November 1944, Captain Hartnett, 
accompanied"by A. S. Yihitmore, Chief Criminal Deputy in the office of the 
District Attorney of (jan Mateo County, rr.iturned to the L'ibble Hospital w~ere 
they wer·e joined JY Captiln Reed; a.'ld George Cockre!l and John F. Hastings, 
special agents of the Provost Marshal (R. 89,971 104,163, 246). '!hey 
jointly continued their investi~ation and in d.ing so, questioned the 
accused intermittenUy between 11:30 p.m. and about 2 a.m. (r~ 98). No 
further or adc.it~onal warning or explanation ot his rif,hts was given to 
the aceused at this· time, Capfain Reedy ~tatin;-; th,..t 11e had warn:-::d him 
previously during the afternoon· (R. 101,105,106,164). Although Mr. lihitmo?'.e 
first testified that no one advised the accused at the time foc:..i::. he did not 
have to make a statem~nt(E.105,106), upon befog :r·ecalled he .explained 
that, in his prior testimony, he tho~ht he was ooine interrogated reg8:7'ding 
a warnin;; under Article of War 24, a proceeding with which he was unfami
liar. He th3n statej tr.at he hac.. acivised the accused that he was a deputy · 
district attorney of San 1~ateo Co,inty and that the accused was not re
quired to ans,r3r any of "nis (Whitman's) questions if he did not desire to 
do so· and that if· he did answe!" any question.s they- could be used against 
him at a later date (R. 242). Arter considerable evidence was taken as to 
its voluntary nature (R. 9:l.-96,1~109,242-255), a. signed anc'l. sv:om statement 
of the accused was admitted in evidc,nce~ over objection 01 defense counsel 
(R. 255, Pros Ex:. W.) · 
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In substance the accused admitted thero:n that he had left the 
hospital at 2 p.m. 15 November 1944, and had gon.:i to Fiedwood City where he 
drank five or six bottles of beer in the Smoke ~hop. At 5:30 he was 
joine1 by the deceased, for llhom he bought a beer and with ~om he played 
poker dice for 15 or 20 minutes. He-recalled no conversation regarding 
the amount, of money each had in h:i_s possession. They left and went by 
train to San 1:ateo where they had dinner with a woman who was manager of 
the Purity Store. li'rom San Mateo they went by bus to Bnrlingame where 
they had a couple of drinks at the deceased I s apartment after which they 
visited persons who took care of the deceased 1s child, 'Where th9y each 
had a gl.ars of beer. They then went to the Colonial Club at about 8:30 
p.m. and remained there until 11:45 p.m. during 'Which ti.Me they drank 
$? or ~8 worth of 50¢ drinks - each paying alternately for them. The 
accused had $15 or $20 when he left the h~spi_tal. From the Colonial Club 
they ·returned to th.e deceased I s apartment at the deceased I s suegest.i.on 
that he had something to talk about l'li th the accused although the accused 
said he had to return to the hospital.. They arrived at the house at 
12 :15 and the accused undressed at once, P'..lt on pajamas and then poured 
drinks., but the accused drank no more because he "thought he had plenty". 
They were sitting in the living room, the accused by the radio with his 
s~ off. The deeeased drank one drink, and after preparing another, showed 
the accused a letter sen:t; by Corporal Hasselbeck to the deceased I s ~.ife, 

.and asked him whether he recognized it. The accused read a few lines and 
said he ha.d not seen the letter before. The deceased cO!".!llenced to argue, 
raising his voice. The ~ccused asked the·c"eceased why he thought the 
accused had anything to do with the letter. He made no answer but as he 
turn~d and went ;l.nto the kitchen he said, "There I s no man· going to take 
my nfe away from me11 • Then the accused heard a car horn 0 1-tside and went 
to the w.indo,r to investieate. About 45 minutes bad. passed since they had 
arrived. As the accused turned from the window he saw the deceased stand
ing within two feet of him holding a knife aloft in his right hand. The 
blade was 2½ inches long. .The accused r.;rabbed him, threw him down by 
!mocking his feet from v.nder him, and took the lmife from him, prying it 
from his hand. Then, according to the accused, "everything just - I 
just got excited and went mad, crazy, I guess. lfirst thing I lmow; I 
had stabbed bim. 11 He stabbed t~e deceased in the back once or twice while 
he was on the noor J.yinG face down. The deceased lay on the floor for · 
about a minute., t.ri1n got up and staggered into the bed room, where he 
continued to stagger:around. The accused did not follow him and·when the 
deceased came ou.t of the bedroom "kicking" he thought he had better put 

_on his shoes and eet out. Just then the deceased wheeled, went down on 
his knees and "that's the last time {the accused) saw him", and neither had 
said anything to the other after· th& stabbing. He walked through the · 
living room to the front door but he saw the deceased's 1¥a1let lying on a 
chair and took it as he passed. Only the living room lights were burning 
and he turned them otf as he_ left. He had turned oft the radio before he 

put on his shoes. 1'.he accused then walked out or the house and on to 

El Camino (Real) where he caught a ride ·to San I.:ateo. There he got out or 
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the car and walked to Bay :,1eadows where he was given a ride to Redwood 
City, Here he obtained a ride with two men w.;o took him into :l.ienl9 Park, 
arriving there at a little after 2:00 a.m. He first stated that after 
he arrived at the ,,o.spital, he took off his clothes in th2 bai;gage ro·:m 
and :;ave them to so:::e on~ who was ther), after which he took a bath. 
because he had blooc en .is feet ant on his hands anq arms. He had a 
conversation with the ward boy about a fight which he (the accused) had 
been in. Later he :::aid that when he came back to the riospital he went 
to the end 01' his war<;i where the shorrers were located .q,nd undressed in the 
latrine, dropping his clothes to the flo~r. He finished his bath at about 
3 ·a.m. and than went to bed. He had transferred $70.00 which was in the 
deceased 1s wallet to his own before he got into the first car at Burlingame, 
and then had thrown the deceased 1s wallet from the car before he got out 
of it in ba.1 Mateo. · He identified a field jacket, shirt, and a pair of 
trousers, a pair of socks, and a pair o. shoes, shown him by the investi 
gators, as clothing he had worn on the night of 15/16 November 19.44, 
ad;nitted that following the_ stabbing he had put his bloddy'hands into the 
p~kets of the field jacke '.; during tha night and_ that the blood on the 
socks was due to his walking around on the bloody floor of the deceased•s 
apartment while in stocking-feet, anQ·that the blood on the shoes was 
occasioned the same wa;;. rte denied th~ t he r,as in love with tha deceased I s 
rife, or that she had ever admitted bei~ in love with h~.m, althou-h 
they had been out together frequently, going to _San Francisco on one 
oe.casion. Mrs. Rose ha.d how:ver told the accused she was going to diirorce 

. the deceased. lie denied ever ha,ing had. sexual relations with Mrs. Rose. 

~trs. Hugh Ros2 testified thc-t she believed she and the· deceased 
were married in 1933 (R. 171). She is a gro_cery clerk., though not working . 
at the time. of' her husband 1 [; death beaause she was then- v:i,si tir!i; h?r mother 
in Colorado (P.~ 171,174,182). She did not remember whether she had known 
the accused for 1, 2, or 2½ months before her husband's death., but said 
she had met him in a oar while accompanied by the deceased (R. 176,177). · 
Thereafter, upon joint invitation of Mr. ar_id Mrs. Rose, the accused had 
come to their apartment for Sunday dinners on several occasion~, and he had 
come i;o the store where ;:;ot~ the Roses worked. (P. 178). The accused had 
also spent the eight in their apartment two or thr·ee.. -tim.es., on which 
occasions ha had slept on the single bed in the same room with Mr. and 
Mrs •. Rose; but; inasmuch as they had always been drinkinr::; she could not 
remember whether she ever got into bed with the accused (R. 178.,179). If . 
she did she had forgotten it (R. 179)., and she could not recall ever having 
had s~YU.al intercour.se with him (R. 192). She had zone to aoving picture 
theaters with the accused and· to cocktail bars. She remembered his kissing 
her three or four times., but •it didn't mean anything• (R.179,180). On 
one occasion she and the accused had gone to San Francisco to visit her 

mother but they did not stay overnight (R. 181,182). She admitted that 


·corporal Hasselbeck had been to the Rose apartment once or twice, and had 
slept there once (R. 183,190). ~he was, however, •not particularly fond of• 
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either rum or the accused· b;;cause she· •happened to oe in love• with her 
husband, and she denied consider~p.::; divorcing her husband (f:.184) • .She 
did write to noth, but, they were not love letters(!!. 123,184). Her 
nusbanci. alvw.y:::: die: consid.erable c'..rinkin; bat he coulci not "hold0 J,iquor 
very w8ll anc it ;enerally m~de him drunk (n. 193). 

A lattc:r written ty :.Irs. Eose to th::! accused, which .was founJ. in 
his trouser pocket, v,as admitted in evidence vd.thout obj..,ction (R. 303: 
Pros • .:JC. C-1). 1his was not the letter slro1m uy the deceased co the 
accused prior to the kilEng (R. '.303: Pros. 1x.~.~). 

It ,;as shown thc1.t the a.eceased acknowlec~;ed rece~pt in full of 
pa;:: due him .;.s :;;anager of the Purity Store on 15 Ne.ember lS-44, in the 
amou.".lt of t:69.01, for the, w:;:;k 11-5-44 to 11-11-44 (R.258-2t-O;Pros.SX. X, 
~, A-1, 1--1). It was also established that the customary business practice 
of the compariy for whom th.a deceased worked is to require. the employees 
to sign ti,e p£:.yroil a::; they recaiye the monay and that normally the deceased 
would hi:ive 0een pdd :i.or the week l:i."'75-44 to 11-11-44 on 1!iednesday, 15 
r-;ovember 1944 (Fi.. 186.,187.,2is9-291.,294). It was stipulated a:1d a,;-reed that 
the deceased ma,:,e no bank -deposit in the account of •}j. and =.irs. HuGh 
F. Rose• in the hedwood City 3ranck., Bank of .America, subsequent to 8 Nov
e1Jber 1944, and that said account shows deposits of ~75.00 and t90.oo., on 

1 and 8 November 1944., respectively {R. 391). 


4. A motion by counsel for the defense for findincs of not quilty as 

to the specification and the Charge was denied (R. 309). 


Evidence 2.dd'..l:::0(1 t~ the defense is substantially as follow~: 
,,...

il.rth~r h: :vicCaskill, of Burlingame., California., who had knov,n 


the deceased i'or about. 7 years and ha~, numerous business dealings· with 

• him., saw him in company with the accused in the Colonial Club at ·about 

10:l..5 p.m. on 15 November 1944. Over a psriod of approximately 10 minutes 
he observed them and conversed with them. i:e did not offer to buy them a 

drink because he 11 thoue;ht th"'t they had plenty" •. He did not, how0ver, 
observe then walk, a.s they wsre sitting at the bar on stools. (P-. ;a/4.6-348). 

].:rs. H. L. Plumr:'.er testified that she had keown the accused for 

"3 years or better"; h:·.- fog first r.iet him when he was stationed at M:ather 

1''ield_, Sacramento, California. 'lhe accused familiarly referred to her as 

n:.~om". Later the PlummJr·s moved to 1lenlo Park and it wa.3 hecause of the· 

accused I s desire to be near them that he was sent to Dibble General Hospital 
after nis raturn fro:n oyerseas. The. family ncticed quite a difference in 
the accusec1. after ms ret-:.irn, evidenced in hiti n3rvousncss and moodiness 
(.F...351-354). 'ihe accused had entrusted 13 (C25.00) ,;ar l.londs to the 
Plummers cnd he ha:.:. loane(i. them ~,;100.00 out of· the proceeds of som3 of 
these bonds. It was arrbl').;;ed that whene··. er th.:: accused thereafter needed 
mone. he wou:).d request it of· Mrs. Plummer~ and on acout 10 or 12 October 
1944 he 'had made SJ.ch a request anci. she haci. repaid him tl5.00 (R.352.,353.) 
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:'.Jr. ,Joseph Catton, San .rrc;;.ncisco,· C2..lifornia, ,.,_ specialist. in 

nGrvou6 anci · mentb.l diseases and disorders, having been re ·,ained b: the 
defense ur~·J pc1.ir_;_ a fe8 of ~.250.0...:. (F.. 3~7-359), examiried the accu~ecl for 
"sor 0 e,,her:'! o.atween a.r1 nour · to two" on '/ .ecernber 1S4L., over a sb1iL,r 
P<nicz. 011 15 ; ec.:::::ber 19/4Lf, und ior }./2 to 3/4. hour on 23 Tece,·ber 1944• 
. :e <1iscu:;s2ci t1,e accJ.:ied Is i'cr.:ily a/,:, pc:rs,.nal pc1.st hi:::tor:,.· with tt,.e 
ac~u::.:c,., listened to i1:i.s c:;tcr-y, ma·::,e a conplete ph:,rsical exami,1ation of 
::in, >\e nim roui:.ii,e tests anc. exa.:dned his ca~e , i;:.·:,oi·y at Lioble Hospi
tal ( l • Jbl-;,66). .r'ro::i tirnse i va,, ti~_atis s i1e .'..'cun, i ti1 t ths accused 
i,; a ~cnstitutioHal :;:i::;ychopath, 13).ffer-in,:; v,ith a psychoneurosis; that 
b:' a ris;;chol'letJ"ic te:::t. ha :-1. ;:: c.. ;,:om:.al c1. e 01 11 years ?1· months and an 
intelli er;ci:l q'J.otient of 72. 6. i"-,ormal at;e level is 16 years and the 
nomal intelli;~:ence s_uotient is 90 to lll1• • Ee i:-laR5H:i.c~-- hi."11 as being 
a M.;h t:rade moron. f..."3 to his rn.cntal r~q:·011sibilit;,,- at the ti.me of the 
honicide it vra,s the witness I opinion that th'· acc1ised was not at the . 
time free from mental defect, disease or dera1.ge'.!2,ent but tha '; he hc?d "a 
state oi' constitutional psychopathic inferiority ••• of mental defect and 
••• also of hysteria" which •interfered with hL '.:oility to ctistinbuish 
right from wron:-::, but how seriously (he) don't knew" (P.. 372). He was 
convinced c:.lso, th.'.; at the tiTie of .the killing thera was Jra very sub
stantial interference with :1is aoilit:v to o.r...here to the righV. '1'nis 
he believeu ~ecause a man of the accused's type is •more subject to 
acute emotional responses or µi.s:-;ions than .:.he avera::e man an, •••hasn 1t 
the mento.l processes to nelp him eccl off or control himself in the 
face of t,i1os2 tninz::,n. In the witness' opinion "ne didn't have any such 
ability••• but I can I t draw the final hair line as to whether he had any 
or not" (!-. 373). 

In his testimony, JJr. (;atton related ad~issions by the ·accuf:ed 
to him oi' substi:l.ntially ever/ fact admitted by tlie accused in his state
ment (.Prox••..x. Y:) with one addition, viz: that when he turned from the 
window an<i s"'w the deceased bran6ishing a knife, the deceased made a 
homosexual proposition to which the accused anwwere'd •no soap" and im
mediately, because of the circumstances, became 9 afraic, ani;I'Y, mad, excited 
and likewise, crazy• as a result of which he stabbed the deceased(R.363-366). 

On cross exa~ination I:r. Catton stated that the accused had 
first tola him two ::;tories a'f?oilt ·t,i1e n:ip:ht of 15/16 November 1944, both 
involvin · alibi I s "in an E:fi'ort to escape Funishmcnt• (F. 375). He 
further stated i,;1at normally, high-grade morons -a.re held to be legally 
responsible (R. 37S). In response to a question by the co1.irt he said 
that th~ a~cused does not have a psychosis (R. 380) and he wa::; capable 
cf intelli-;ently cooperating ·with his counsel in his defense. (R. 302). 

the accu.sed, ha,:ing been informed of his richts, made an unsworn 
statement ( F. 324-JS'O). '!'his statement si01ed b;,• the accused was ad.mitt
ed 11 in evidence" at the req'..lect of the accused (R. 390,391:Def. Ex. 18). 

In almost every respect, in so far as the charges against the 
accused are concerned., an:, e.xcept "'"::; noted hereafter, tius unsworn, but 
sifned vrritten statement is a reiterati_on of th; extra-judicial state-.. 
ment m.dc DJ the accused under oatn. Inaeed, the accused admitted t.hat 
11 tiie state1l!ent Uu..:.t i;:; al.reafy in evidence, which kas taken November 17, 
1944, i& substuntiallj' correct" (r.J3?). v;ith reference to the ltilling he 
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specificall~r raised the mc1.tter, of self ciefense as follows: 

"I do not know wnat made me turn armmc..· It might have 
been my instinct t:1cit dan~:er was present or possibly I heard 
Hugh :::ose "':-here quite close to me. ',lhen I turned around, J; 
saw· Hugh "Hose rtanding about 2 feet from me. He had his ;,;rm in an 
upraised position, in this manner (inciicatin~), with a knife 
in h:i~ hand. I could not se, the handle oi: the Knife, but I 
could see tile blade. · I v,a3 afraid tho+ Hu;;:1 Rose was ai:Jout to 
kill or seriously injlll'e me vd.th t.nis knife. Ee had it poised 
and he ,·.as in such position th::;t i..' he m:o:.de one step or half a 
step and b1·ou,::ht that knife down, it could and possibly would 
have struck me in some fatal spot. I, believin:: it was necess
ary in order to save my life, gr.o:sped Hu:,?;h Rose's ri;;ht hand, · 
the hand holding the knife, and usec1. a ju-jitsu hold on him and 
threw him to the floor. He laid en the floor· right at·the doi;,r, 
in the place wi1ere the pool of blood is sho.-m in the photograph, 
P.rosecution•s exhibit L. I was still fearful that Hugh P..ose 
might be able to attack me with this knife. I therefore, etrug- _ 
gled with him, and succeeded in wresting the kLife from hi::; [rasp. 
Still believinr~ that it was neces:;;ary in order to save myown 
life, I stabbed Hu:;h Fose as he lay there on the floor, and as 
I was on the flo(r with him, and then r went sqrt of, crazy ~d 
everytninr,;. hly mind went blank. ·As I said in the written 
statement taken at the I;istrict Attorney's office, !I just got 
excited and went mad, crazy, I guess'• I re:pemoer that I stabb
ed him once or tv.ice. I do not remember stabbing him any more 
times than th·.i.t. n (L 389}. 

the unsworn statement aclmits the .taking of the deceased •·s wallet but noth
ing is said therein about abstracting money from it and lc.ter throwing the ·. 
wallet away (R. 390). 

5. In rebuttal the prosecution introduced in evidence, without 

objection, /:ill order appointing a board of medical officers to examine 

the accused (R. 392: Pros. Ex. D-1). 


IY!ajor Clare.1ce H. Godard, iiedical Corps, Chief of' the Neuro
psychiatric t.ection, Letterman General Hospital, :.ian Francisco, Calif 
ornia, one oi' the me:·1b:3rs oi' the board, testified that the board made thor..:· 
ough psychiatric ex::..minations of the accused on 7 and 20 December 1944. 
'l'he report, written by the witness and signed by all mGmbe:rs of the board 
discloses that, in their opinion, the. accused is a psychopathic personality 
with a borderline mentality deficiency (t. 394). ~he tests indicated a 
meptal a~e hvel of 11-12 years and an intelligence qtlotient of 81. 
'l'his does not ir.dude him in the army level 01' morons or f~eble minded 
persons. '.l.'he accused. cannot be considered psychotic or, insane i?.nd !'lust 
be considered responsible for 1,is. actions (F.. J9.5,39b). bpecifictlly the 
findings stated thc>t 11his cor1Gition was never, at al":· t~.1ne in the past or 

'present, the res 0:lt cf abnormcl. or psychotic thinkin but was based on 
moderate intellectual defect•. It was conciu<led that he was capap!e of 
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conducting his defense and, al though he had been dr;_nking prior to the 
killing, "he was not sufficiently intoxicated to be considered psychotic 
nor suffering sufficient mental derangement to be unable-to distinguish 
right from wrong or control himself frc:,m wrong actions"(R. 396). The 
accused did know the difference bPooen right and wrong and could have 
adhered to the rieht (R. 4_04). . 

J.rajor Bernard L. Diamond, :tvied:ical Corps,. Assistant C1r_ef of the 
Neuropsychiatric Section, Dibble General Hospital, testified that he made 
a complete and thorough psychiatric and neurological examination of the 
accused on 22 November 1944 at which time he concluded that the acci,sed 
was, at that time and at the timP. ,,f the homicide, mentally sane and 
legally responsible for his actions in that he was able to distinguish 
right from wrong and adhere to the right(R. 4o6,40?). Th":J accused's 
response to alcohol was no different than that of a normal individual., and 
it in no way affected him in his ability to distinguish right from wrong 
and adhere to the right (R. 40'?.,409) ~ 

6. Before discussing this case upon the merits., it becomes necessary, 
in the light of vigorous objection by defense counsel, to det~rmine the 
admissibility of the accused's extra-judicial statement and th~ effect of 
its admission upon the SU1J3tantial rights of the accused. 

Since a confession not voluntarily made must be rejected, the 
first question to be resolved is whether the accused's statement constitu
ted a confession. As to this it must be said, after a careful examination 
of the whole instrument, that, of the offense of murder laid in the 
Specification and the Ci,arge, it constitutes no more than n _s6ries of 
admissions against interest, any or all of which were admissible as sue~ 
without regard to ~he principles of law whiGh safeguard confessions 
(Par. 114b, MCM 1928); but as to the larceny alleged in Specification 4 
of the Additional Charge it was, in fact, a complete confession of every 
element of the crime. 

When, therefore, it became evident that the accused had been 
confronted by a group consisting of_a civilian Captain of police, an 
investigator fl-om the Office of the District Attorney, the military 
Provost Marsli..al., and two agents of the military Central Security District, 
it was incumbent upon the court to inquire :f'urther into the circumstances 
in order to he ~sst.red of the voluntary character of the accused's state
ment under the rule that when a confession has been made by an enlisted 
man to a military superior or to the representative or agent of a·military 
superior, further inquiry into the surrounding circumstances will ordinarily 
be required (Par. 114,a, MCM 1928). Such inquiry was made at great length 
and, notwithstanding its disclosu1•es, the statement was erronously ad
mitted in evidBI1ce. · 

The only warning g1'ren to the accused by any of the milltary · 
personnel was the cautionary advice of the Provost .!uarshal about eight 
hours previous to the time when the 1Jtatement ~s made and it consisted 
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merely of' the worcs, "i~ow ti1is is a.ri inve.st;/gation, and you .understand_ 
that anything you may my or do, can be ~efd agains,t_ ~ou": It c~rt~inly 
was not shO'.m th, 0.t tne accused was ever 1.nfonned 01 nis !'J.Lhts vii tlnn the 
purview of Article of ;,ar 21.: and the prindples applicl,ble_ to the c.:x:~aticn 
of mill tar:, personuel in milita~y proceedin;s. :i!:ven thou, n the a::r:used 
stated then that he •understood• and the later statement commences and ends 
with admissions :,hct t all 1 eY.uirements' h£J.ci i 1eer- fulfilled to show its 
voluntary character, thi-, is not necessarily sufficient. 

nEvidence that the accused stated th::i.t he !'lade the con
fession freely without hope of reward er fear of punish
ment, etc.' or evidence that the accused was y;arned just 
before he made the confession that his ccnfecsion might 
be used against him or that he need not answer an:r ques
tions that might tend to incri'llinate him is evidenc, but 
not conclusive evidence, that the ·:e,nfession was volun
tary1'. (Par. 1~ MCM 1928). 

Moreover, if a warnin;; was given b~r the civilian representative of the 
district attorney that any answers ma.de b;:.· the accused to questions asked 
by him could be used against him later, and th:J.t he wasn't obliged to ans
wer them unless.he so desired, it can.not be accepted as adequat~ advice to 
the accu.sed "of nis rights Dnder Article of War 24 as it was limited, in 
terms, to the interrogation by the deputy cj_strict attorney and did not 
purport to ir.dud.e the interrogation later zr.ade by the Provost l/.arshal 
and the two c:.:.:en+,s ot· the military security division; nor did it speci
fically u<i.vise the accused -c,h·:it he r,eed make no statement whatever. 
'.l.'he latte:r· were, at th'J time Hnd place, "officers conducting an investi 
gation" under military authority notwithstundin6 the pres~mce of the rep
resentative of the district attorney and the police chief and, as such, were 
bound by military rules and procedure in warnin~ the accused before t::;.king 
a conf.ssion. 

~·;1th no mora information as to his 'ri:;ht3 than the evidence of 
record discloses, it Cdl'lilot be said th(:.t Uie accused, who is shown to 
be an individual of low mentality, voluntarily submitted tc the interrot;a
tions. of the. fii'.e civili~n and military officials all of w:10:.1 alternately 
questioned him i or a period of about 3 '.10·.::.r-:, while in +,he ,;:uard nouse 

and in the mictcile of th~ night, or that he voluntarily ~~ppiied the :Ji:t'orm

ation contained in· the statemJnt. for these raa~ons it sould hava been 

excluded. 

However, its admission cannot now be said to c:)nstitute such an 
invasion of the accused's rights as to constitute fatal error inasmuch as 
the accused's own admission·, to o. witness for the d ·~en""e all f h' h , . .._ ~ 0 W, J.C1 
were adduced by the defe;1se at the trial, as well as his own unswo:rn 
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statement at ti1e conclusion oi' thtj case, are substantial repetitions of 
the facts contains:d in the e:ctra-:udicial statement wi1j_d1, taken to?eth~r 
with c:.ll oth ,l" ev-.l.e;.ence, -~onclu:=h-e:i.;y esta:HLhed the murder and the theft. 

:Disre,:;ardin.;, tb:,rei'ore, all a~c::issicns anci. the C"ni'essior: con
tained :i.n ti1e extra-judicial ctat.:.ment, it is next necessary t.o detel"!'!ine, 
whethar tne dJnial of t:1e n:otion ~-t t.ne conclusion o!.' the pr·osecution's 
case in chief, fer c fin--i'ing 01' not 13uilt~· o:f tha ::ipecification 2.nd the 
Charge 1 as prcp0r. :::t is cL,a~ ly .:i: par'ent tr1:;.t, it ,·,a.,,. 

11 If ti.ere be an~- sub:::tantial svjo.e~~~ v,f.J.ch, together v,-:.th 
all r::ii:iso:·.abl·o: inferences th:arefro,1: and all applicable -~re
·.su n;,:it.ior:::, f;iirly tends t~ est::''bli .h -::ver,f elenent of an 
offense charged or in~luded· in ai1y ,;pecificcit.ion to i.inich 
the motion is u.ir·,ctec., the ~,ot:l.or1 a:: to sucb.. ,ipecifi.cation 
will not be t;rcmted" (Par. ?ld, :·.~Gc'l 1928). 

'.i.here was a-nple ~videD':e, ha,reve1· cir 0:u:nstantia1 in cna1 acter, 
wn.ich fai!-ly tended to establish .eve1y e::.s-:;nt:i,ltl element o.f the (;harge 
o.i:' murder to require the de!;L.il o:!: +.he motion. i~o r:1otion wa;:; directed 
to the ;:;pecification wnid1 alleged larceny and any (leficiency oi" evidence 
on ti1is charc;e at i:.i1e concludon oi' th,c: prosecution I s case Yras supplieci 
by· the aefe!lse. 

-:·inen the accucJed, by his unsworn statement, admitted th.:;.t he 

s+.2,l:-,::,ed th"' deceasect .-rith a knife in the deceased Is apartment some time 

after rr.iciri.ii;:;ht on the night of 15-16 f ove!'lb'3r 1944 anc1, after doinE; so, 

toc,k the deceased Is v18.llet and fleci, 2ny cio-.iht a~out the connection of 

the accused with of1'ense3 charr,ed because oi' ti1B drcu.~:c-t,mtial character 

of the evic.ence for-the prosecution v..as, completel:: resolved. 


Beside issues of :(act upon tha accUcied Is cuilt or inno.::ence of 

the offenses ch:...rged, thos~ oi ins2nity, intoxication end self defense 

aro.s8 f:;:,on the avidence of record. and require deter'!llination: 


(a) Insanity: 

In resolvin the question of sanity v:-e are guided by the 

provisions. of the -1;:anual for C'ourts-:lartial as 1'ollows: · 


8 A person'i: not rrentally responsible for an offense 
unless !1e wa:, at the ti:;,e so far fr·ee from mental de
fect, disease, or derang,;iment :;;.S to be able concern.in:; the 
particular· acts charged both to distincuish ri; 0ht fro-r. 
TII'O!lg end to a here to the ri,::;ht." 

and, 

rttnere a reasonable doubt exists ~s to the mental res

ponsibility of an accused for an offense charged, ..he 

apcused cannot le ally be convicted of that offense." 

(Par. ?8a, MCM: 1928) 
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on ti1if> matter an experienced psychiatrist testified on behalf 
of ti,e defense that, in his opini'on, the accused was not, at the time of the 
offense free f~o~ mental j~fect, disease, or der~~re~ent, in that 
he suff;red rith a psychoneurosis or constitutional psychopathic inferiority 
and. hysteria which •interfered with his a1'ility to disting"J.iE:h rL;ht from 
wrong t:io:J.1-::h how seriously (he) don.1t lmow".- Likewi,se, he was of the 
ouinion that the defect c~used 11a ver-y substantial inberfereni::e11 with his 
ability to adhere to tne richt, thou;,h he could draw uo final hair line 
"as to whether he had such an ability or not". He founded his judgement upon 
his belief that a man oi' ~he accused's t;y-pe is •more subject to acute 
e::notional responses or passions th:.m the avera · e man • • • and hasn I t the 
mental processes to hel::, him cool off, ·or control himself in the face of those 
things•. 

' ' 

Two medical officers testified on behalf of the prosecution, 

one oi wi:om wa8 a member of a board of three appointed prior to trial 

under the provisions of AR 600-500 and Par. 35.£, Manual for Courts :!ertial. 

In the~ opinion the accused was able, at the ~ime 0£ the crimes alleged, 

to distinguish right from m-on _,; and adhere to the ri:;ht. 


All of the medical experts a~r8e that the accused is of low 

mentality bordering on moronic classification, but even the defense witness 

admitted that high grade "lOrons (in which class he places the accused) 

are normally held to be legally responsible for their crimes, and that the 

accused has no psychosis and was capable of intelligently cooperating 

in his defense. ' 


Under 11iese circumstances the duty and responsibility or re

solving any conflicts in the evidence rested with the court and in de

termining~the question of reasonable doubt as to the sanity of the ac

. cused they were. :fully authorized and exp9~ted to utilize their col!llllon · 
sense,- and their knowledge of human nature and of the ways of the world 
in weighing the e,. idence in the matter (Par. ?e!, MCM 19281 Holloway v. 
United States,' u.s.c.A., No 8822, decided 26 February 1945). 

. 'I'he issue should have been decided as an interlocutory matter 
(Pars. 51£, and 75!, MCM l928: AW 31). - Instead, the entire court; in 
closed session and before making any other findings, determined that the 
accused was, at the.time oi' the offenses alleged, •not mentally.incompetent 
and was so far free from mental defect, mental disease or mental derangement 
as to. be able, concerninc; the particular acts charged, both (1) to dis
tinguish right troin wr.ong, and (2) to adhere to the right and,to control 
his wrong actions• and •capable of condu~ting his defense intellii;ently 
and of assisting and cooperating.with defense counsel, This was a complete 
and meticulous adjudication of the issue and the procedure obviously 
constituted no violation of any substantial right of the accused. 

' ' 

(b) Intoxications· 

It is a general rule of law that voluntary drunkenness is not 

an excuse. for crime corrmdtted while in that conditLn; but it may be con

sidered as affecting mental capacity to entertain a specific intent, 

where such intent is a necessary element of the offense. Such evidence should 
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·ue carefully scrutinized~ as drunkenness h easily sir.lulcJ. teci er mc:1.y hava 
·ueen resorted to !·or i;J1e plir1.Joc:e oi s tirr.uL ting the !l(;rves to the point 
of corr.mittiq; t11e act (?ar 126~ r.n1! 192,~). 

'1este::l bv tnese nrinciDle:., it is inconceivabl8 th.:it the accused 
was so far under tl1e .i.nf'lu~nce oi· intcxicatinfi li:pcr at the ti:r:e of the 
offense as to be una.ole ially to comprehend what ne wa,J dcin , vrhen hi3 
0'\':'1. acL:d.s.;;j_ons 2.re Gxa10ined. Lezara.les:; of t11e air.cunt of J i,._uor which 
he says he consumed prior to tne mur:ier ,. or ,·rr1ich ct:1er independent cU1d 
disir,terested testimon:: shows he d.ran~, ha eviJ.cnccd. a remarkable memory 
of ti:rr.e, places and events and this i::: turn conclusively ci;;: .on::strated a 
ners.~;icaci tv at tne drr.e o1 the -c.urder and the thef·'~ wni.ch V/3.S vfr,olly 
inco~")at,ibl~ with one in a state o::.· such intoxication as wo·dct prevent 
him f~om unde;st.mdin:c: t"~ ful•. purport an~i coneequence cf ni~ criminal 
acts. 

(c) belf-Defense: 

Hurder is the unlawful killinc of a human bein · with m<:3:li<?e 
afo~ethou;ht. A homicide ,;hich is committed in self-defense on a sudden 
affri::i.y ic excusable and therefore_, not unlawful. · But, to excuse. a 'killing 
on the ground of self-defense upon a sudden affray the killi·,g must have 
been believed on reasmable grounds by the person dci??-C the kill.ing to ,'e 
necessar~· to save his life or to prevent great bodily harm to himself and 
the dan::er mu::;t be believed on reasonable grounds to be imminent (Par. 
148~, 1.l:Cr! 1928 ). It is evident that the defense contends that a reason
able man placed in the position under the circumstances pprtrayed by the 
accused, had good reascn to believe th.;...t __ is own welfare was sufficiently 
in iwmineut danger to j~stify him in rescrtir.g to the taking of life to 
prevent bodily ho.rm to himself or losing his own. But the rule stated 
is qualified by the ·iznport'a.r1t principle· thc::t, before one may take life 
in defense of his ov.n, he must nave retreated, if not in his own house, 
as far as he safely can (MCM. 1928 supra). 

'l'he 1.:anual for Courts-:r.:artis.1 adopts the doctrine of retreat 
for excusable self-:defense cases, i.e., those arising from "mutual 
combat". Presumably the intention is to auopt it also in cases of justi 
fiable self-defense, i.e., those where the accused is feloniously 
assailed (~M 235C44, ','.'inters, 21 B.t. 265). Accordingly, even though 
the accused was the victim of a felonious attack by.the deceased, as 
claimed, it ,-,as, nonetheless, his duty to retreat if he safely could 
( C!.~ 235044, -;·,interi::, supra, CM 2.37641, Brackins, 24 B.R. 71). 

It is incredible that, under the circumstances detailed by the 
accused, he conlci have believed, on reason'.1.ble gro1.md::., that it was 
necessary for him to slay the deceased i'o1· the reasons he advanced and 
in the l"anner, chosen. There Lao been no grievous quarrel between the ac-. 
cused and tne d3ceased prior to the kill in..::. true, the deceased had been 
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arguing with the accused about a latter sent to the deceased's wife 
by a third per~cn, anct, apparently ~~th refe~ence thereto, had said that 
he woulci. permit no man to take his wife away /rom him. Then, without 
further worcis, and after the deceased had gone into another· room, the 
accused maintains that he suddenly found himself co11fronted, some time 
thereafter, by the deceased who was trandishing a l:rtife. 'Io a medical 
officer wi10 was a witness for the defense., he stated that the _deceased 
made a homosexual proposal at the time. The two were then in a·room 
which gave access to· the open by a front door., near at hand. Instead cf 
making any retreat whatever, the accused threw the deceased to the fleer 
by knocking his legs from under him., and while the deceased· ·was on 
the floor forcibly.disarmed.him. Thus ths accused was \hen in possess
ion of the only weapon as to which there is a.>1y testimony and his assail
ant. was lyinJ c.efenseless on the floor. ·Under such circumsta11.ces any 
reasonable f:l.;'; rehension of imminent danger completely disappeHred and 
nothin ,; could th!;:ln have justified the accused in resortine to the brutal 
killing during which he inflicted 14 wounds upon the deceased who had 
hii:; back turned tc him. · 

Havin~ concluded that the killinG was unlawful, the next inquiry 
is whether it was perpetrated with malice aforethought or i_s voluntary 
manslaughter only. 

· ..•Malice does not necessarily mean hatred or personal ill
will toward the person killed., nor an actual intent to take · 
his life., or even to take anyone•s life. The use of the·word 
•aforethought I does not mean that t.',e malice r.1ust exist for 
a:ny p~rticular time before commission of .the act.,.or that the 
intention to kill must h~ve previously existed. It is, suffic
ient that it, exist at the time the act is committed. (Clark) 

1tMalice aforethow;ht may exist °V!hen the act is unpr~ 
mediated. It may mean any one or more of th~ following states· 
of.~ preceding or.coexisting with the act or omission by 
which ueath is caused: An intention to cause.,..the death of., 
or ~ievous bodily harm to, any person, whether such pcr·son is 
t~person actually killed or not (except when death is inflict
ed in the heat of a sudden passion, caused by adequate provo-. 
cation); knowledge that the act which causes· death will pro
~ably cause th~ death of, or grievous bodily harm to., any person 
whether such person is the person actually killed or not al
though such knowledge is accompanied by indifference wheiher 
death or grievous bodily harm is caused or not or by a ·wlsh 
that it may not be caused; intent to commit any felonyt'. 
(Par. 148~, MCM 1928). ' 
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:.Ioreover, malice is presumed from the · use of a deadly weapon 
. (J;'ar. 112~ MC1I 1923). .Although a knife may not inherently be a dead
ly·weapon it becomes one when so used that it is likely to cause death. 
or serious brdily injury {.';harton's Criminal -Law, 12th ;t;d.ition, Sec. 850: 
AcerG v. United Jtates. 164 U.S. ,388, 41 L. Ed. 481: CJ! 223574 F.owe, 
14 ·,1 p .35).i:_,. ...•• • 

'I'he contention of the c.efens-3 counsel that, if tne accused was 
found legal:· responsible for th0 homicide, he coulci be foun~_guilty of 
voluntary m,;.Ilslaue:h:er- only is not tenable. Voluntary manslaughter is 
where the c:,.ct c"''-~sin;;; death is com:•d.tte:i j_n the heat of' sudden pass.ion 
caused b:r provocation c:uch as the law deer.i.s adeq_uate to e7cite uncontroll 
able passion in the mind of a reasonubl3 ,Fi.n and it must be comrij_ttcu 
under and because of tlle passion, and the provocation must not b':l ~ought 
or inc:uced as an excuse for the killjng (Rar. 149~ :!.r.s.11., 1928). 

nttie law recognizes the f2ct that a man mi.:x be provoked 
to such an ext.ent that in the heat of sudden passion, caused by 
the provocation, and not from malice, he may strike a blew 
before he n2P 'rt::.d time to control himself and therefore does 
not in such case punish hi.11 as severely .s.s if ·he were guilty 
of a deliberate ho~i~ii~~ (underscorin: suppJied) (~). 

~mong inst:.mces or' aciequate provocation i;i·.·~n i.n the ~.ranual for 
Courts-~artial is assault and battery; but insulting or abusive words and 
gestures are given as instances of inadequate provocaticn(iciem). 

'.l.'hus it is apparent th2t neither the insulting or abusive words . 
of the deceased, if they can be deemed to have fairly imputed to the 
accused a desicn on his part to alienate the affections of the deceased's 

.wife, nor the claimed proposal to indulge in a homosexual act, can be 
considered as constituting adequate provocation·under the law. 

Nor was the threatenin attitude of the deceased as desrribed 

by the accused, s~ch an assault as would justify a reduction of the 

grade oi..' the homicide because of b.ny a·.iger or passion suddenly en

rendered thereby when viewed in the liGht of the consequent violent 

and merciless actions of the accused. 


"In no case will an as:::ault, however violent, mitii;;ate 
the offense ii' there v,as · malice. And -malice ma;y well be 
inferred if the reta.liation was outrageous in its natt,1re, 
either in th3 manner or the circuinst~·."lces of it, and beyond 
all proportion to the provocatj_on, 1because•, as it has been 
said, 1it m2lifestG rc.ther a diabolicr..1 depravity than the 
frailty ci' human r:at:Jre 111 (Clark and T.:arshall, Crimes Sec. 

·257 {b) ). ' 
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So, also, where the mortal blow is delio-2rately r;iven .:::fter one 
part<J, who lFs :,otten tl-ie better of the other, holds him prost:r;-ate, de
fenseless and helpless, :it is murder &nd not m£:nslaue;hter, even thou~;h 
the killer received a pr5..or blow from the deceased (~.rharton, snm:a, Sec.604). 

Accordingly, vie·-:;ed in the. li:;ht most favorable to the accused, 
it has not been made to appear th:::t the accused acted in the heat ot sudden 
passion caused by adequate nrovocation. 

Although the accused waR th':! only eye-witness of t!1e hOl!licide 
there is other evidence w~ich renders his account of the surrounding cir 
cumstances implausible. l~eighbors ·of the deceased saw two men 1n his 
apartment at about midnight on the fateful date. They were then fully 
clad and a'.)peared to be enga::_~ed 5n a noisy, but not quarrelsome, drinktng 
pari.y. The deceased was reco~ized by his voice•.·Eventually the 1.ights 
in the apartment ,rere t1.,rned off and the apartment was thereafter in dark
ness. At about 1:45 one of the neighbors distinctly heard the deceased 
say "in a loud and stra:i.ned voice": 11 ',i'hat are you doin~ out there?", and 
this was followed by & scuffle in the dark in wrrl.ch th.e dece.'.l.sed cried out 
in "a very loud 2nd ve!'~' J,i£h" m~nner: "Yihat are you doin~ to me? For 
Christ sake, cnt j_t out., ct,t it out." Such laneuaE;e, under t'he circum
~tances, is extremely significant and is not indicative of an a 68ressive 
dem·eanor on the pnrt of the decPBsed .at the time but strongly suggests 
that he was the victim of a sudden, surprise assa'J.lt. '.l'his is .further 
borne out by the strange fact th3t, by the accused's own admission, the 
deceased was then only partly clad in a pajama coat while the accused, 
except for his shoes, was fully dressed, even to the wearing of a field
jacket. i·iben all these circumstances are compared and .carefully weif;hed 
it is an inescapable conclusion that the homicide Tias a ,villful, deliber~te, 
malicious and brutal murder a.nd the court was· fully j11stified in so finding • 

. It is reasonably manifest that the charge of larceny (Ltke others 
of which the accused ·was fnund not uil'!;y) "."Ta.S joined with the charge of 
murder for the pur;;iose of showinc a motive for the killing. VYhile motive 
for a crime may be sho,m it is a general rule that proof of a motive for 
the conmrl.ssion·of an .offense charged does not show guilt nor does the want 
of proof of such motive establish the innocence of the accused ("ii'harton, 
supra; sec. 156 and 420). 

However, irrespective of the evidence tending to show motive 
or lack of motive for the larceny and entirely disregarding the accused's 
extra-judicial confession thereof, the evidence shows beyond reasonable 
doubt that he did steal the deceased's wallet and money as alleged. This 
conclusion rests somewhat on circumstantial evidence which is, however, 
not only consistent with his guilt but wholly inconsistent with 1.:is 
innocence (Sec. 395 (9) Dig. Op. JAG; 1912,-1940). The accused admitted 
that he had between C15.oo and ~25.00 in his possession·when he left the 
hospital on the day of the murder. How much money he spent in the course 
of the evenin~ app:::ars only in M.s extra-judicial statement. He also 
ad"lli·t+.ed taking the deceased 1s wallet immediately after the murder and 
later transferring the money ~ontained therein to his own wallet and 
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throwing the wallet away. Other evidence establisr.ed the fact.that the 
deceased had sif,Ded a pay roll on that day aclmowled·_:ine the receipt of 
$69.01 and although hP. had ma·e periodic weekly deposits. of _amounts 
whi'"!h indicated thnt he banked his earnings, he h2d msde none subsequent 
to 8 ~ovember 1944. Both the accused and thi~ d<Jcea~ed were observed 
d,_,_rinr, the evening count5.n · thP money in their ,.'c'.l~ -:;ts, at vthich time the 
accused aOJ11ittcd h3.vin,·'17 or f9'1 Pnd th~ decease:! stated that although he 
had money, he needed it to pay bills•. ·..·hn wallet. of the deceased was 
found empty on the morning of the !"lurder on a h~.:c:h~-Y, admittedly traversed 
by the accused in leaving the scene of' the crime and ten J'l'l.iles distant from 
it. When the cc;J.sed I s wallet was searched l:=t ter in the• afternoon it was 
found to conta;_n :~96.00 in currency. 

This chain of evidenca is conc:.usive and l2gally sufficient to 
support the :'"indings as to the Specification 4 of the Additional Charge. 

Inasm~ch as the element of malice was already shown by proof of 
the facts svrrounilng the homicide, it is unnecessary to consider whether 
5-t might be implied from the fact that the kill··n~; was perpetrated in the 
commission of another folony. 

7. Carefvl ~onsideration has been given to a brief submitted by 
counsel for the defense to the reviewinr; authority.. 'inere is no merit in 
the contention th;:;t the findings of guilty as to the Specification and 
Charge are illegal for the reason th~t the accused was not convicted by 
a unanimous vote of the court. (B.ancock v. Stout, U.S. Circuit Court of 
Appeals,. 4th Circuit, No. 5304, decided 20 December 1944) All other 
r1c1tters raised have been determined in the .fore~oing review. 

8. The Charge sheet discloses that the accused is 22 years of age, 
but a birth c~rtificate which accom,P2nies the papers submitted in the record 
~hows that he was 20 years and .2 months of age at the time of the offenses 
charged. He served from 16 July 1941 to 24 September_ 1%1 with Company 'UP, 
2d · edical Battalion. His current service after reenlistm·ent on· 25 
September 1944 was in the Corps of Military Police, subsequent to November 
1944, pa.rt of which was at an airfieid overseas where he was injured in 
a motorc:rcle accident, after which he was returned to the United States 
fo~ hospitalization. 

9. The court was legally constituted and had jurisdiction of the 
accused and the.offenses charged. No_errors injuriously affecting the 
substantial rights of the accused were committed at the trial. !n the 
opinion of the Board of Review the record of trial is legally su.fficient 
to support the findings and the sentence. A sentence to imprisorunent 
for life is authorized upon conviction of a violation of Article of War 
92. Confinement in a penitentiary is authorized by Article of War 
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42 for the of.ferise of murder, recogniz~d as an offense of a civil nature 
and so punishable by penitentiary confinement by sections 273 and 2?5, 
Criminal l:ode of the United States•. ·(18 use, 452,454). 

~Ju~ge Advoc&te · 

.(Judge Advocate 

(sick in quarters} Judee Advocate 



wi.A.~ DEPART1.IBNT 
Army Service Forces 

In the Office of The Judge Advocate General 
i'iashington, D. C. (293) 

SPJGK 
CM -271812 ·. t 7 MAY 19-45 

UNITED STATES 	 ) ARMY AIR FORCES i'IBSTERN FLYING 
) TRAINING COMMA.ND 

v. 	 ) 
) Trial by G.C.M., convened at Yums., 

Second Lieutenant MEL J. ) Arizona, 7, 8, 9 December 1944. 
TRACY (0-573602), Air ) Dismissal, total forfeitures, and 
Corps. ) confinement for one year and six 

)· months. 

OPINION of the BOARD OF REVlEW' 

LYON, HEPBURN and MOYSE, Judge Advocates. 


1. The Board of Review has examined the record of trial in the case 
of the office.r named above and submits this, its opinion, to The Judge Ad
vocate General. 

2. The accused-was tried upon the following Charges _and Specifica
tions 1 

CHARGE Ia Violation of the 93rd Article of War. 

Specifioationa In that Second Lieutenant Mel J. Tracy, Air 
Corps, did, at or nea~ Yuma., Arizona, on or about 2 November 
1944, wrongfully, unlawfully and feloniously kill Charles 
Tholll8.S Terry by negligently and recklessly driving an auto
mobi~e on to and against the said Charles Thomas Terry. 

-
CHA..~GE IIa .Violation of the 	96th Article of War. 

Specification la In that Second Lieutenant Mel J. Tracy, Air 
Corps, did, at or near Yuma, Arizona, on or about 2 NovEllllber 
1944, wrongfully and unlawfully operate an automobile upon 
a public highway in said city of Yuma, Arizona., while under 
the influence of intoxicating liquor. 

Specification 21 (Finding of not guilty). 

Before accused pleaded to the general issue, de.fense counsel challenged the 
jurisdiction of the court on the grounds that the Rmandatoryn provisions 
of Article of War 70 had not been complied wi~h, and speoifically upon the 
groum.s that. the charges were not investigated in substantial. oomplia.noe 
with the 70th Article of War, it being contended that the witnesses were 
not en.mined in the presence of the accused, and that a.couaed wa, not in
formed of the name of the accuser, of the name of the witnesses, of his 
right to oroas-examine wi tneasea against him, or of his privileg~ to 
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present witnesses in defense or mitigation; and further that the a.ccused 
was not served with a copy of' the charges at the time they were forwa.rded 
to the officer exercising general court-martial jurisdiction (R. 10,11). 
This plea having been denied, defense counsel moved to strike the specifi 
cation.of Cba.rge I on the grounds that the a.Terments thereof, particularly 
the allegations of negligence and recklessness were mere conclusions of 
the pleader and not a. plea.ding of an ultimate faot, and were therefore 
legally insufficient to state an offenaeJ it being further contended that 
the specification did not sufficiently apprise a.ccused of the offense in
tended to be a.lleged to ena.ble him to properly defend a.ga.i~t it, and 
that in the absence of a plea.ding of the ultimate fa.ots relied upon to 
constitute negligence a.nd recklessness. accused we.a unable to test the 
sufficiency in la.w of the charge or specification (R. 25,26). This motion· 
having been also denied, defense counsel moved to strike Speoifioa.tion 1 
of Cha.rge II on the grounds that the offense therein alleged we.a improperly 
joined with a. more serious offense, contrary to the provisions of the 

··Manua.l for Courts-N.a.rtial, and was therefore an unrea.sonable multiplication 
of oha.rges. Upon the denial of this motion, defense·counael moved that the 
specification be amended by substituting the word "drunk:11 for the words 
"under the influence of intoxioa.ting liquor. 11 (R.' 29,32.) This motion we.a 
also denied. 

All of his special pleas having .been denied, a.ocused pleaded not 
guilty to and was found guilty of all Cba.rges and Specifications• except 
Specifica.tion .2 of Charge II, of which he was found not guilty. No evidence 
was introduced.of a.ny previous conviction. He was sentenced to be dismissed 
the service, to forfeit all pay a.nd a.llowanoes due or to become due, and to 
be confined a.t hard lab.or f9r· a perioci of one yea.r and six months. The 
reviewing authority approved the sentence and forwarded the record of trial 
for action under Article of War 48 • 

. · 3. Special Plea.a. 

The specia.l -pleu interposed by the defense will be first disposed 
of before discussing the oa.se on its merits. 

In support ~f the plea. to the jurisdiction, the defense oa.lled as 
a. witness the officer who investiga.ted the cha.rges. From his testimony, it 
appears that the investigating officer interviewed a.ocused only one time 
and tha.t was at the station hospital on or a.bout 5 November. He did not 
ha.ve with him at the time the cha.rge ·sheet or a copy thereof, J.nd, did not 
at a.ny time deliver to accused a. copy or the charge sheet (R. 17,21). He 
told aocused the name of the a.ccuser and the Articles of War under which 
the specifications were drawn, and that the offenses alleged were man
slaughter and driving while drunk. He did not recall for oertain vrhether 
he gave aocused the names of any of the witnesses, but stated that he told 
accused they consisted of officer~ who a.ttended a. pa.rty with ~ocused during 
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the evening of the aocident. It was his belief that he named some of the 
-.,i tnesses to aocused. He advised accused of his rights under the 24th 
Article of ·,'lar, told him that he was going to intervie.v witnesses and ad- , 
vised him oi' his ri 6ht to be present and to oro·ss-examine them if he desired, 
and also of his right to have witnesses called and examined in his behalf 
(R. 16,17). Aocused told him that he had no desire to be present while the 
witnesses were questioned or to cross-examine them, and did not request 
that any witnesses be called or exa.'lrl.ned in his behalf (R. 22,23). For 
the purpose of the plea to the jurisdiction, it was stipulated that, as ~ 

originally prepared, and as they existed at the··time of the investigation, 
the charges included one specification under the 93rd Article of War al 
leging manslau6hter, and one specification under the 96th. Article of War 
allegi?l{; unlawful failure to stop at the scene of an accident; and that 
the specification alleging the unlawful operation of a motor vehicle while 
u:trler the influence of intoxicati,rig liquor (Specification 1 of Charge II), 
laid under the 96th Article of Yiar, was not included in the charges until 
after the investigation and after the charges had been forwarded to the 
appointing authority for reference to trial (R. 21,22). 

At the conclusion of the evidence in support of the plea, the trial 
judce advocate me.ere the following statement a 

11 
• * * I would like to determine from Defense Counsel whether they 

feel that they have not had adequate time to prepare for trial and 
if they would desire adequate time and further investigation of 
this case made?n 

To which defense counsel replied as follawsa 

"• • * it often isn't a question of whether you have time enough, 
but it is who got to the witness first and got a written statement 
which they will not change even though their later recollection is 
best. iiow, counsel is a practicing lawyer and knows that theoretioally 
we nave r.i.any rights and practically we have darned few at times, so . 
i. think the inquiry is ill-directed. We are ready for trial, as I 
announced a moment ago, except for the plea to jurisdiction" (R. 23 ). 

It appears from the foregoing that while accused was not in fact 
charged with operatinE a motor vehicle Y1hile intoxicated at the time the · 
charges were investigated, he was nevertheless informed that that was one 
o!.' the charc:;es pendin:; a1:,tlnst him. Being so advised, he still expressed 
hirr.self as havinc no desire to be present while the witnesses were examined, 
or to cross-exa.'":'.ine them. 'l'he qff'ense of driving while intoxicated and the 
of'2ensc of rr.anslo.ugnter are alleged to have been committed on the same date 
and the evidenc1J shows that the specification with reference to driving 
w:i.ila intoxicated has reference to the identical trip durins which deceased 
was killed. In~uiry into accused's state of sobriety at the time of the 
hoir.iciqe was ·so pertinent as to be almost necessarJ in any proper investiga
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tion of the charge of manslaughter, and the matter wa.s investigated. We 
are of the opinion that the investigation which was made under the circum
stances shown in the instant case constituted a substantial ~ompliance in 
this respect with Article of War 70, . but in aey event·, it is now well 
established by the decisions of this 9ffice that investigation of charges 
is procedural and not jurisdictional (CM 235407, Claybourn, 22 B.R. 1, at 
33-34J CM 244760, Cihos, 29 B.R. 1, at 9)•. It was not essential that the 
witnesses be examinedin the presence of the accused after he expressed 
his preference of not being present and.his lack of desire to cross-examine 
them (CM 237032, Nelson, 23 B.R. 231, at 248J CM 238138, Brewster, 24 B.R. 
173,.at 176). Failure to serve the charges upon accused could at most only 
have been grounds for a coµtinuance, which accused did not-request and · 
appeared not to desire (CM 2106.78, Sharp, 9 B.R. 305 at 323-4). The plea 
to the jurisdiction was properly denied. 

The specification of Charge I alleges that accused "wrongfully, 
unlawfully, and feloniously" killed deceased by anegligently and recklesslyn 
driving a.n automobile against him. It was not, in our judgment, essential 
that the specification set out in detail in.what such negligence and reck
lessness consisted. (See in this ~onnection State v. Watson, 216 YD. 420, 
115 s.w. 1011.) The accused made no claim of surprise at ariy stage of the 
trial and it does not appear that he was in~~ prejudiced by the form 
of the pleading. The motion to strike this specification was properly denied. 

While the offense of driving while intoxicated.may Qe considered 
minor when com.pared to that of manslaughter, it is nevertheless a. serious 
offense and one that should not be lightly disregarded• .Furthermore, the 
charging of this offense in Specification 1 of Charge II tended to expiain 
the circumstances of the more serious charge of manslaughter, and was 
properly charged in conjunction with it {par. 27, M.C.M., 1928). The motion 
to strike Specification l of Charge II was properly denied. Likewise, the 
court correctly declined to amend the specification by substituting the word 
"drunk" for the words "under the influence of intoxicating liquor.• It is 
apparent from the record that it was intended to charge as an offense in 
violation of Article of War 96 a violation of an Arizona statute ma.king it 
a misdemeanor to drive an automobile upon a public highway ot that state 
while 11under the influence of intoxicating liquor" {Arizona. Co!ie Annotated, 
1939. Section 66-402). 

-
4. Evidence for the prosecution. 

On the night ot 2 November 1944, Charles Thomas.Terry; a civilian, 
estimated by a doctt.or who examined him to be about 16 years of ·age, was struok 
by an automobile owned and operated by accused, and aa a result of injuries 
so inflicted died before reaching a hospital {R. 108,111,112). A skull 
fracture and resulting hemorrhage, caused by a blow on the head was the im
mediate cause of his death (R. 108). He also received a compound. fracture 
of his lef~ leg between the ankle and knee. nearer the ankle {R. 111)•. 
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,lNotea The really compelling evidence upon which the assertion 
is ma.de that accused was the O"W'ller and operator of the automobile that struck 
an:l killed the deceased is ciroumstantial in nature, but it so clearly es
tablishes that it was accused's automobile·that struck the deceased and 
that accused was driving it at the. time, that these things are stated and 
will be treated as facts, and no effort will be made to set out the circum
stances proving the points, except as they appear incidentally in treating 
of other phases of the case. The question was not contested at the trial, 
the accused inferentially admitting that it was his automobile that in
flicted the fatal injuries and that he was driving it at the time. There 
was also evidence, which was controverted, that accused ma.de a pre-trial 
admission to the same effect;J 

1'he accident ocourred a short distanoe outside the city limits 

of Y\lllla., Arizona, on Highway 80, between 11th and 12th Streets (R. 57,76, 

110,115). The time, as best it oan be arrived at fran. the estima.tes of 

the various witnesses and other evidence, was approximately· 9a45 p.m. (R. 

88,161,163). 


Numerous witnesses described the highway at and near the scene 
of the accident, as well as the condition and appearance of accused's auto
mobile after the collision; and a drawing made to scale by an architect 
and a photograph, both depicting the highway and adjacent property at the 
scene of the aocident, were properly identified e.nd introduced in evidence 
without objection (R. 66, Ex. 11 R. 82, Ex. 2), as were also photographs 
of accused's automobile and its windshield, ta.ken from various angles after 
the collision (n. 86, Exs. 3,4,5,6; R. 263, Exs. 11,12). Photographs of 
three different pieces of metal found at the scene of the aocident were also 
introduced in evidence without objection (R. 166-167, Exs. 7,8,9). It was 
stipulated that these three pieces of metal came off of accused's automobile 
(R. 170), and evidence was introduced as to where each piece was found (R. 

165-167, Ex. 1).· In addition, an official map of the City of Yuma, Arizona., 

was introduced in evidence (R. 174, Def. Ex. A). It appears .also that the 

court, with the consent of the prosecution and the defense, and at the 

suggestion of defense counsel, inspected both the automobile, which had 

been preserved in the same state in which it was found a fevr minutes after 

the collisiob, and the scene of the accident (R. 274,276,277,279). 


Highway 80 is a through, heavily travelled, ha.rd-surfaced, Federal 
·highway, being the principal highway oonneoting Yuma. with those portions 
of the country lying to its East (R. 57,171). Its course at the scene of 
the aocident is North and South. bleventh and Twelfth Streets, which run 
East and ffest, cross Highway 80 at right angles, and 12th Street lies south . 
of 11th Street. In so far as the record discloses, and judged by the various 
exhibits, Highway 80 is straight and level between 11th and 12th Streets. 
The hard-surfaced portion of the highway is of aspha.l t composition and is 
18 feet wide, with a line down its center as a traffic guide (Ex. 1). 
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Abutting the bard surfa.ced portion of the highway on each side,-and virtually 

on a level with it, there is a level strip of firmly packed gravel that ex

tends a distanoe ·of 15 or 20 feet from the edge of the asphalt to adjacent 

building fronts and property lines (R. 49, 50,57). Wi tnessea stated that one 

could walk on these gravelled.· strips or areas with comparatively the same 

ease and comfort a.a on the asphalt itself {R. 49,56). There were no side

walks, as such, on either side of the highway, nor any stree:t lights al?ng 

the highway at the time in question (R. 55,56,68). Patrolman M. N. Chaffey, 

Arizona State Highway Patrol, stated that pedestrian traffic along the high

way in the area in question varied with conditio:cs but was usually quite 

heavy when there were events transpiring in the vicinity that attracted people 

(R. 55). A carnival was in progress two blocks south of the scene of the acci
dent on the night the accident occurred and had been in progress for approxi
mately a week prior thereto (R. 171). Counting each street crossing as two 

· points of entry, there were 28 major poi~s ·of entry for traffic of all kinda 
into the highway between the scene of the a.ccident and the pla.oe where a.ccused' a 
automobile was discovered a.i'ter the accident, this being across the street 
from the hotel in which accused lived (R. 176). There were some business 
establishments and sone residences a.long both sides of the highway between 
11th am 12th Streets, but neither side of the highway wa.s built up solidly 
(Exs. 1,2). Patrolman Chaffey stated on direct examination that he had 
ma.de an examination of the blook and area. for the purpose of detennining the 
approximate frontage along the highway devoted to business and residential 
purposes, and estimated that llit would be approximately seventy-five per cent 
business and twenty-five per cent residences in that area." (R. 65). On oross
examina.tion, he admitted tha.t he had referenoe only to the comparative propor
tion of business structures to residential structures and that he did not 
take into consideration the vaoant·lots in the area (R. 68). The oourt was 
requested, and oonsented to ~ake judicial notice of Section 66-101 of the 
Arizona. Code, the following portiona of which were thereupon read aa being 
pertinent in fixing the speed limit for vehicles in the area where the acci
dent occurred (R. 54,55)• 

"Section 66-101. Speed IJ.mit on Highways. 
No person shall drive a vehicle upon a highway at a. speed 

greater than is reasonable and prudent, having due regard to the 
traffic, surface and width of the highway and th'3 hazard at inter
seotiona and any other oonditiona then existing. Nor shall any 
person drive at a. speed which is grea.ter than will permit the 
driver to exercise proper control of the vehicle and to decrease 

_speed or to stop as may be necessary to a.void colliding wi~h any 
person, vehicle, or other conveyance upon or entering the highway 
in compliance with' legal requirements and with the duty of drivers 
and other persons using the highway to exercise due ca.reJ provided, 
that this provision shall not be construed to relieve the plaintiff 
in any civil action from the burden of proving negligence upon the 
pa.rt of the defendant as the proximate cause of an accident. Subject 
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hereto and except where lower speed is specified herein, the driver 
of a vehicle shall not drive the same at a speed·in excess of that 
specified as followaa 

"(b) Twenty (20) miles per houra 1. In any business district 
as defined herein, 

"(c) Twenty-five {25) miles per houra 1. In any residenoe 
district as defined herein." 

,Lffotea · Section 66-401, Arizona Code, 1939 Ed., is, in pertinent 
part, as followsa 

''Words and phrases defined. In this and the preceding eight 
articles (Secs. ••*66-101•••), unless the context or subject matter 
otherwise requires. 

"'Business districtt shall mean the territory contiguous to a highwa:y 
when fifty per cent (50%), or more, of the frontage thereon for a 
distance of one-fourth of a mile, or more, is occupied by ~uildings 
in use for businessJ 
"'Resident district• shall mean the territory contiguous to a highway 
not comprising a business district when the frontage on such highway, 
for a distanoe of one-fourth of a mile, or more, is mainly occupied 
by dwellings, or by dwellings and buildings in use for business Jg 

At the time of being struck by accused's automobile, the deceased, 
together with Corporal Harold H. Hoffman, was walking north along the east 
(or right-huui) side of Highway 80 (R. 115,116). Accused was proceeding 
in the same direction and approached deceased from the rear {R. 78,98). 
At the same time Corporal John G. Burchard was walking north, along the 
west (or left-hand) side of the highway, and lacked only three or four feet 
of being abreast of deceased and his companion, being to that extent to· 
their rea.r at the moment of impact (R. 76,77,79,89; Ex. 1). Only Corporal. 
Burchard claimed actually to have seen the automobile strike the deceased 
(R. 78,91). 

Corporal Burchard stated that he entered Highway 80 from 12th 
Street and had seen both the automobile and deceased, and also the latter's 
companion (Corporal Hoffman), before the collision (R. 76, 79,83,88,96 ). 
His attention was first attracted to the automobile when it was 140 or 150 
yards behind, or south of, him by hearing itJ he did not recall having 
previously noticed its lights (R. 79,82,89). Being in hope of catching a 
·ride, he glanced back momentarily at the automobile when he first heard it, 
but within a few seconds concluded that it was not goin£ to stop tor· him 
and thereupon ceased to watch it and more or less dismissed it from his 
mind; ho did not recall that he was even conscious of its sound between then 
a.nd the time it struck deceased (R. 79,80,90,91). Corporal ~urchard estimated 
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that at the ti:me he momentarily looked at _the automobile when it was approx

imately 150 yards behind him. it wa.s traveling at a speed of from Z5 to 40 

miles per hour (R. 82,91).· The automobile was at the time on the east side 

of the center line of the pavement but he was unable to aay whether it was 

~n or off the pavementJ he 88.W' no dust raised by it (R. 80,91). The auto

mobile came back within his vision simultarieou.sly wit~ atriking deceased_ 

(R. 91,92). Corporal Burchard stated that he heard •a very loud bang• and 
the "tinkling of glass;" when the automobile struck deceased, and 88.11' deceased 'a 
body tossed •into the air·about twice as high as the automobile itself8 a.nd 
propelled or carried forward in a northerly direction to where it finally· 
ca.me to rest about 9 or 10 feet off the pavement on the east side and 40 
or 50 feet north of the point of original impaot (R. 78). He momentarily 
lost sight of the body after·ltwu first thrown into the air, it being ob
scured from view by the automobile. but then saw it strike the ground and 
roll (R. 92). He stated that .from the mom.em; of impact he waa concentrating 
on watching the deceased and pa.id no attention.to the automobile until. ~er 
he (Bur cha.rd) had crossed the highway to where dece,µ1ed wa.a lying (R. 80, 
81,92,93 ). He then looked north and saw the automobile abollt; 150 :,arda a:n.y. 
(R. 81,93). It wa.s still proceeding along the highway at about the same rate 

of speed at which it appeared. to be traveling when he first se.w' it south 

of the point where the collision occurred, i.e•• from 35 to 40 miles per

hour (R~ 82,93). Corporal Burchard at that time got the impression that 

there were two people in the oar (R. 88,93). He saw the automobile only · 

momentarily at the moment of impact and did not know whether it wu then 

on or off the. pavement or' how near it was to the center line of tJae pa.Te
ment. but was of the impre.ssion that it was traveling at about the same 

rate of speed as when he obs~rved it before and after'thecollision (R. 94, 

106). He did not see l ta stop-lights go on or see 1.t slow down at &UT time 


· 	(R. 94). He did not see the car swerve from its oourse, and when he observed 
it after the oollision it was on the :EB,vement in the position normally occupied 
bJl' Tehicles traveling north. He did not hear any horn sounded before the 
collision, nor did he see a:n:y light inside the automobile at the moment of 
impact (R. 79,93). He had pa.id no particular attention to the deceaaed and 
Corporal Hoffman before the accident occurred, had not spoken to them, and . 
did not know whether they were on or off the pave:;ient, or how close to
gether they were walking, or whether they were either talking or smoking. 
or what they were doings "They just seemed to be walking• (R•. 83.89,94). 
He had noticed no other vehicle :EB,88 between the time he entered the high• 
way and the time of' the collision and telt reuona.bly certain that no others 
had passed (R. 89). Immediately after the collision he crossed t~ highway 
to where Corpor-.J. Hoffman was standing near tbs point of impact, made some 
remark to him, without, u he recalled, reoeiTing a reply, am went on to 
where deceased was lying (R. 80,84,99). As he crossed the highway, Corporal 
Burchard noticed shattered glass where the collision occurred but did not 
see deceased's hat, which Corporal Hoffman testified waa lying between 

.where he (Hoffman) stood and the edge of the :EB, Tement atter deceased wu 
· struck (R. 84,95). The glass was "well scattered;• •the start of it was .. on the pavement Z:amJ the em of it was on the shoulder and it was evenly 
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distributed there." "I would aay the center -of it seemed to be right at 
the edge of the shoulder and the pav~ment·• (R•. 95 ). A. man and a woman 
came from. a neighboring house to where deoeued wu lying within one or 
two minutes after Corporal Burchard reached there. a.tld shortly afterward• 
a 11Mr. Sharpstein11 atop~ d in an automobile (R. 84. 98,105). Corporal 
Buroha.rd went with 11:r. Sharpstein to the aheritf'• office to furnish a 
description of the .automobile involved in the collision. and then he and 
Mr. Sharpistein proceeded to look for the automobile. Within a fn minutes 
ai'ter leaving the sheriff's oftioe they found aoouaed 1 s oar. a bla.clc Buick 
Coupe, parked at the ourb on Main Street in front ot the Lee H0tel (R. 85). 
It a.pp eared to Corpora.! Burchard to be the oe.r he had seen collide ·w1th 
deceased. It had a "smashed right headlight, a dented-in hood and a 
shattered windshield. the right side of the windshield" (R. 85). The 
automobile wa.a parked at a proper angle at the ourb along w1th other auto
mobiles (R. 104,105). It was within six or eight yards of a street light 
and so parked that the street light shone on its damaged portions (R. 104). 
There waa a hotel parking lot in the rear of the hotel (R. 105 ). Upon dis
covering the automobile. Mr. Sharpstein telephoned the sheriff'• office. 
am.officers arrived within a fn minutes. examined the automobile al'.ld 
proceeded into_the hotel to locate the accused. Corporal Burchard estimated 
that the officers entered the hotel ·within 15 mi.nutes after the accident 
occurred (R. 86,87.~03). 

Upon·cross-examination. Corporal Burchard a.dmitted making a state
ment to "Captain. Elridge" the night of the aocident, during the course of 
which he answered the following questions in the manner showna 

"Q. 	 Right at the point of impact where was the man who was hit 
walking with respect to the paved road? 

"A. 	 As far as 'll'here the man wa:i walking. I couldn't say. but I 
did notice that the automobile was fully on the road and waa 
not on the shoulder. 

"Q. You would say. then. that the automobile was on the pavement! 

"A.. Yes. sir. · 

"Q. And was not on the shoulder at all T 

"A.. Because I watched the oar continue down the road and it waa 


driving'straight ahead on the road itself. 
"Q. You didn't notioe ;whether the victim iira.s walking on the pavement. 

or not? 
"A.. No. I d1d not. 
•Q. .Would you say from what ;you saw there that he must have been 

walking on the pavement in order to have been hit T 

·"A.. Yes, I would" (R. 96). 


The witneas asked to be permitted to make an explanation· and stated that 
these answers were his concluaiou baaed on his observ~tion of the auto• 
mobile.and its position on the road before a.Dd a.fter the collision. and 
not at the time thereot. Corporal Burchard also admitted that at the 
coroner'• inquest. held the day following the aooident. he answered the 
tollaring queatiou in ~he manner 1hown1 
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"Q. 	 Now, immediately prior to the impaot how near the edge or the 
pa.vement did you sa.y,, haw nea.r the edge of the pavement the 
victim was walking 'I · 

"A. I didn't, but I did notioe that the automobile wu fully on the 
roa.d. 

l'Q.. Could you tell whether or not th~ automobile wu being driven 
on the shoulder or the road or pavement 'I 

"A. I am sure tha.t the oar was being driven on the pavement" (R. 97). 

He further admitted that on 15 November,, in a. statement to the investigating. 
officer,, he stateda 

'~hhen I saw the oar approaching it was being driven in a normal 
position on the roadway and when it struck the man it a.ppoared to be 
in the same norm.al position on the road." {R. 98) 

Corporal Hoff'man stated that at the time of the accident he and 
the deceased were returning to Yuma together from the carnival,, walking 
north a.long the right-hand,, or east,, side of Highway 80 (~. 114,,116). The 
deceased was walking on Corporal Hof.i'llle.n's left, the side toward the center 
line of the highway (R. ll8,,142J Ex. 1). Corporal Hoffman said that he 
knew that at the moment of impact he himself was walking on gravel,, and that 
he was sure·he was on the shoulder of the highway, off the pavement,, because, 
while there was also loose gravel on the pave:inent, and it was too dark to see 
the pavement's edge, he was standing beside and east of deceased's hat im
mediately after the collision, and the hat was off the pavement (R. 116,121, 
138,139,143). He estimated that he was three feet off the pavement at the 
moment the deceased was struck (R. 116,118,138). He stated that he was un
able to say where decea:oed was. walking or what position deceased pccupied 
on the highway at the moment or impact, for he himself was at the time 
looking a.way from the highway and was engaged in putting cigarettes into 
a packa.E;e, and deceased was not within his view; for all he knew, deceased 
could have stepped out on the pavement in front of the automobile (R. 127,, 
128,,129,,134,143 ). Without having previously heard any warning sound,, and 
without having heard the automobile or noticed its lights, Corporal Hoffman 
suddenly heard a "loud bang" and,, upon looking a.round,, discovered that the 
deceased had disappearedJ he wa.suna.ble for a moment to figure out what ha.d 
happened (R. 117,,118,,128,,129). He first saw decee.sed's hat lying beside 
him (Hoffman) and thereafter saw the deceased's body "alongside" a nearby fill 
ing station (R. 121,129). Corporal Hoffman said that the e.utomobile did not 
touch him,, did not make him jump,, and so far a.a he knew,, did not even come 
olose to h1m (R. 134,135.139); he did not know how near him it paased, be
cause he saw it for the first tm after he heard the noise of impact, and 
the car we.s then some distance away (R. 118,,129,135,,136; Ex. 1). He noticed 
no dust raised where the collision occurred (R. 139). nhen he first saw the 
automobile,, it appeared to be slowing down but then regained speed and pro
ceeded on at a speed estimated to be between 40 8.1:ld 50 miles per hour (R. 
120.121,,131). Witness continued to watch it until it passed out of. sight· 
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(R. 129.130.134). As it proce~ded away. the automobile was on the pave

ment. about three feet inside or west of the pavement's east edge, a:od 

was proc~eding_ along a straight line. not s,rerving (R. 134). 


Corporal Hoffman said that he waa sure that at the time of' bei.Dg 

struck. deceased was quite near him because deceased had been walking be

side him. about an nelbown away; they had just had a cigarette together 


· and deceased had just finiahed saying something (R. 116,117.135). They 

were not shoving or playing with each other. and nothing occurred between 

them to cause the deceased to dart aside; they were just walking along, 

talking and smoking (R.127.134,139). No other automobiles had passed them 

between the carnival and the place where the collision occurred (R. 129). 

The weather was good; it was not rainin'g, nor was there any sand blowing 

(R. 139). 1'fie deceased was wearing a dark brown. hat, dark brown trousers 

and a gray coat (R. 138). 


After the collision Corporal Hofftnan observed glass on the high
way at the point of impact and a headlight rim. which was 1tquite a ways 
from where the accident happened, between me and the garage" (R. 133). 
He said that on a later date he stepped the distance from where the bulk 
of the glass lay to the center line of the highway and also to where it 
played out on the shoulder of the highway, and found both distances to 
be three steps (R. 132}. At one place in his testimon;y he said the-round 
metal headlight rim was •right on the edge of the pavement. but in the 
gravel.a while at another. he said tt was.about three steps off the pave
ment on the gravel (R. 133.135). The next car to come along a.f'ter the colli 
sion pulled off the road toward where deceased was lying and stopped (R. 137). 
It was in this oar that Corporal Burchard went to town. 

Corporal Hoffman and the deoeased had met for the first time 

about 6a30 on the evening of the accident at a skating ril;lk and had there

after remained together until the accident occurred. Neither of them 

drank any alcoholic beverage after they met (R. 140). Corporal ibf.fma.n 

had drunk two glasses of beer about 5a00 p.m. (R. 123.140). He said that 

his memory was. not very good normally.· that on the evening in question 

he was afflicted with a cold and was slightly nauseated fran some ride• 

he had taken at the carnival. and 11 just didn't take notice so much.• and 


. was not sure that his recollection of what happened was aocurate (R. 124. 
127). He admitted on.cross-examination that on the day after a day on 
which he had gone over the ground at the•scena of the accident with the 
Trial ·Judge Advocate. he undertook to conduct defense counsel to and over 
the ground. and through mistake conducted them to the wrong plac.e. about 
a block removed from the scene of the accident. and there made measure
ments and pointed out.various places as being places where certain things 
happened and where certain objects were found after the collision; and that 
it was only· af'ter his error had been pointed out to him by defense counsel 
that he arrived at the correct scene of the accident (R. 122.123). 
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Mrs. Millard Tam stated that from a. distance of approxinBtely 

a half block she heard the collision, and described it as sounding "like 

two oars' fenders hitting together.• She said it was·a "loud noise" 

(R. 160,163)•. 

The descriptions given by various witnesses and the pictures in

troduced in evidence show the following to have been the condition of ac

cused'~ automobile after the collision, to wita 


A piece of metal, about 8 or 10 inches 1ong. designed normally 
to fit and to be clasped or welded on the bumper so as to stand perpendicular · 
over the bolt uniting the bumper to its support on the right side was missing. 
The place from whioh it was detached appears ~ be a.bout 18 inches. from th& 
:right end of the bumper. The front of the right fender was depressed and 

-·the cowling over the radiator a.pp.eared to have received a blow on the right 
,side•. The right headlight. which rested ~m the fender next to the radiator 
cowling, was demolished. lts lens was out. !l,Ild the outside.metal portion 
of the light., having been split or separated a.long its bottom, was stripped 
back and spread. famvise, inside out. against the feDd 111 r and hood of the car. 
The hood coDtained a considerable.depression or identation on its upper 
right side just in front of the wiDdshield, and the windshield itself was 
severely era.eked in its lower right-hand corner. without being knocked out •. 
Hairs were found imbedded in the cracked portion of the windshield (R. 262, 
Exs. 3,4,5,6,11.12). 

• Hairs removed from the windshield a!ld some clipped from the head 

of the deceased were identified and introduced in evidence without objection 

(R. 263, Exs. 13.14). 


Deputy Sheriff Lloyd Mabery, who arrived at the scene of the acoi

de~t before deceased had been removed. stated that he found deceased bleed

ing severely about the head, and lying with his head toward the northeast 

(::R. 165). Mr. Mlbery marked on Exhibit 1 the spot where he judged ·the body 

to have been lying when he arrived. and from this it appears that the body 

was on the gravel. from eight to ten feet off the pavement (R. 165; Ex.l ). 

He stepped the distance from the body to the southern extremity of the 

shattered glass on the pavement, aDd found it to·be approximately 72 feet 

(R. 165.167). He said that the glass was scattered and extended from the 
center line _of the highway eastward onto the gravel for a distance of from 
three to six feet beyond the pavement. and that ~so the distance from the 
southern to the !I.Orthern extremfties of the area c'overed by the glass was 
approximately from three to six feet (R. 167). In the vicinity of the 
shattere~ gla.sa,.. ·soutli''"o?'tb.e m6st· concentrated portion of it. Mr. lklbery 
saw a small mark in the gravel. just off the pavement, which he described 
as being ".from two and one-half to three inches wide and approximately eight 
to ten inches long" (R.168,169). Also at the place where he founo.·. the glass, 
he found the metal piece that had been detached from the bumper of accused's 
automobile (R. 165,166; Ex. 7). It was lying "right on the edge of the gravel. 
just off the flat top" (R. 166). Between the glass and the place where de
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ceased was lying. Mr-. 1il..bery found the round rim off the right headlight 
of accused's automobile and al~o. an.other piece of metal which appears from 
its picture to have been a thin strip. several inches long and bent near 
one end. a part also. apparently. of the headlight (R. 166.167,-Exs. a.9). 
These two pieces of metal were lying within three or £our feet of ea.oh other. 
nsoioo distanoe off the highway" (R.,166)•. He saw neither footprints on 
the gravel nor tire marks on the highway at the point where the collision 
occurred (R. 17~. 

l!arlier in the evening before he collided with the deceased, ao
oused had attended a "stag party" at the 1i.edioal Bachelor Officers ~uarters 
at Yuma. Army Air Field. The iarty was for the members of volley ball teams 
wnich had participated in ~ tourna.mem; (R. 59 ). Food. liquor. and "set-ups" 
were furnished, there being two cases of Bourbon whiskey, but no other 
specifio form of entertaimnent was provided (R. 59.60). From 75 to 100 
officers attended. and "the party consisted of eating and drinldn6, good 
fellowship and sociability• (R. 61). The aocu.sed arrived at the party 
about 5&15 p.m. and remained until sometime around nine o'clock (R. 60,54). 
First Lieutenant Zachary Millsap, Jr•• stated that he and accused poureda 

drinks of Bourbon together "about three times II between seven and nine 
o'clock, and were together roughly half' the time between those hours (R. 
6~65). Toward the latter part of the ~vening accused's face was slightly 
flushed.and he was in "gay spirits." "n.either drunk nor sober11 (R. 65,66). 
Lieutenant Millsap said that judging from accused's appearance, he would 
say that accused was "to an extent under the i¢'luenoe of alcohol h but 
not drunk (R. 66). Secom Lieutenant Riobard F. l!cClelland stated that he 
saw aocused at the party and again shout 9:00 p.m. at the bar i:ra the 
Officers Club (R. 145). He expressed the' opinion that at _the time he saw 
accused in the Club the latter was ~ (R. 146). Accused was leaning on 
the bar with a drink before him when.,Lieutenant McClelland entered the· Club 
e.nd engaged the latter in conversation for three or four minut~s. being 
apparently solicitous. to allay supposed hard feelings between them. arising 
out of some incident inTolving a girl. -which incident Ll.eutena.nt McClelland 
prof'essed not-to recall ·(R. 148). It was upon this conversation and the 
f'act that aocused's speech was not as olear and pronoQllced as usual. a.rd 
the f'urther f'act that accused appeared to be unsteady'and using the bar 
for support. that Li\utenant MoClellaDd. formed his· ppinio~ that accused 
was drunk (R: 149}. Lieutenant Mo9lelland expressed the further opinion 
that aocuaed wa.s not then in cornition to drive an automobile and that 
this should lave been apparent to aeyone (R. 149,150). He did not see 
accused attempt to walk (R. 149). Richard Hutton. bar tender at the 
Officers Club. stated that at some time between nine and eleven o'clock on 
the night in question. he saw accused enter the club find approach the bar. 
Aocused walked straight~ erect, not unsteadily, but more brusquely. or 
in some manner a little different. than usual; his natural swagger was 
a little more accentuated (R. 70,71,74). Accused's face was more flushed 
than usual, ·am his general appearance led Air. Hutton to conclude that 
accused had had a few drinks (R. 70 ). Accused remained in the Club approxi
mately 20 minutes and during that tiioo engaged in a dice game and conswned 
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two drinks of Bourbon and ginge:r aie (R. 72, 73 )•. Just before ta.king the 
second drink he remarked that he was going to take one more drink and go 
home (:!l. 73 ). Hr. Hutten stated that he was not in a position to say 
whether accused was at the time drunk or sober; accused was 1,able td handle 
himself (R. 74,75). 

Ar0und 10115 o'clock on the night in question, City Policemen 

Earl Allen and Leland Lee and a military policeman, together with accused's 

wife, who had made herself knovm to the officers while they were examining 

·accused's oar, went to accused's room in the Lee Hotel (R. 178,180). A 
light was burning in the room when they reached it, and in response to a 
seconi knook on the door the accused said, "Com·e in" (R. 180). Accused 
was found sitting on the side of a bed in his underwear. When the officers 
entered the room, he began putting on his socks (R. 181). lllI'. Allen stated 
that after a brief interval he walked near accused and "asked him if he 
was the driver of the car at the time it hit the boy on the mesa," and 
that thereupon accused turned hi~ head "at kind of an angle," looked up at 
him, and said, 111 Yes 1 or 'yeah,' or something like that" (R. 180). Accused 
paused before making his reply, whether before or after looking up, V.r. 
Allen was unable to recall (R. 190). While attempting to put on his trousers 
while standing, the accused stumbled, and was prevailed upon to sit down 
and put them on (R. 181-182). On.direct examination, Mr. Allen expressed 
the opinion that accused was at the time drunk (R. 182). On cro~s-examina
tion he modified this to the extent of saying that in his opinion accused 
was "more or less" drunk; 11 I wo:uld say that he had been drinking pretty · 
heavily but I wouldn't say he was beyond knowing what he was doing at the 
time when I first saw him11 (R. 197). · There were from 5 to 8 whiskey bottles 
ln the room, apparently containing whiskey, but Mr. Allen saw no glasses or 
other evidence that any drinking had been done there recently (R. 188,198). 
The covers on the bed were turned down and the bed's appearance gave aome in
dication that someone inay have been lying in it (R. 187). After sitting down 
to put on his trousers, the accused got up and moved about the room, procured 
the remainder of his wearing apparel and fully dressed hilllself without assis
tance (R. 192,193). After speaking semi-privately with-his wife for a 
moment~ be. rejoined the officers and walked down the st&ira unassisted·and 
without touching the handrail (R. 182,194)•. He seemed to hesitate at the 
hes.cf of the stairway to get his balance but thereafter 'Walked normally (R. 
198,200). They walk~ by aoouaed 1 a automobile before proceeding to the polioe 
station and aooused admiti!ed that it waa his oar (R. 182.194). ·The oar wu 
correctly parked at the curb and had ita damaged side toward and within ten 
or twelve feet of a street light with no other oars between it and the light•. 
There was a hotel park1ng lot back of the hotel which Mr• .Allen did not recall 
bei:ng lighted (R. 201). 

At the sheriff'• «>ffioe. during the night and early morning (2-3 

November) aoouaed waa twioe examined by .medical officers• onoe by Captain 

Robert J. McNeil alone, and again by Ca,ptain McNeil and "Captain Ellefson" 

together. Blood was drawn from him and later tested to determine · 
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its alooholio content. and he was questioned by Captain Jul.iua E. .Eldridge. 
ProToat Marshal• 

Seven o.o. of blood were drawn at approximately 12&10 A.M. (3 
NoTember). and the report ot the test made upon it showed it to contain 
2 milligrams of alcohol· per c.c. ot blood (R. 206.226.229. Ex:. 10). The 
technician who made the teat stated ·that the alcoholic content YEUI more nearly 
1.8 milligrallllll per c.c•• but the teats were only recorded to the nearest .5 
milligram (R. 229). Evidence 1ra.s introduced to show that it is commonly 
accepted by the medical profession that with a leTel of from. 1 to 1.5 
milligrams of alcohol per c.o. of blood. om is usually under the influence 
of alcohol but not definitely intorloated. while with a level of from 2 to 
2.6 milligrama of alcohol per o.o. of blood. one WJ:¥ be regarded as definitely 
intoxicated (R. 207.208). The fact that two hours or more had elapsed be
tween the time acouaed took his last drink a.Ild 'ljhe time the blood sample 
was taken might have no effect upon the results of the test. depel'.lding on 
the amount of liquor in the stomach aild the rate of absorption into the 
blood stream. each individual having a :maximum absorption rate (R. 200.210. 
212). . 	 _ I 

Captain McNeil stat~ that he arrind at the aherif'f'a offi.oe 

about midnight and found.accused asleep on a couch in an adjoining room 

{R. 203.204). Captain McNeil was unable to awaken accused by calling his 

name or by shaking him. but lrith asaista.noe. and by pressing his thumbs 

against accused's eyeballs. he succeeded a.rter a minute or two in arousing 

him to a sitting position {R. 204.213.232). After he had.remained in a 


· 	sitting position for about a minute. acouaed was requested to stand up. Be 
was unable to do so. aild upon being assisted to hia feet. he stood lrith 
diffi.culty (R. 204.213.232). He wa.a unable to stand on one foot at a time 
and se~d unable to understand 1rhat Captain McNeil was trying to do. He 
made no coherent replies to Captain McNeil's conTersation. just "mumbled 
and mouthed his words 11 {R. 269). The pupils of accused's eyes were dilated. 
and oontracted alow1y to the light. An attempt was made to have him walk 
but he was unable to do so• and when he was released he sank back to a 
sitting position on the couch (R. 204). Captain McNeil made no attempt 
during this first examination to test accused's reflexes. ''because it was 
quite obvious to me that there was a serious lack of coordination present 
e.nd I was oertain that he was at that time under the influence of liquor. or 
alcohol. which I knew I was being called to determine• (R.· 205). Within_ two 
or three minutes after he had sunk back to the couch. accused was again raised 
to his feet and was then assisted into another room where the bl9od sample · 
was taken and where he was later questioned {R. 204.214). Asked if in his 
opinion accused was drunk at the time of this first examination. Captain 
McNeil said that he preferred to 11say that he was seriously tmder the influence 
of alcohol and was certainly intorlcatedu (R. 205). filth reference to the 
same time. ·Captain Eldridge. who assisted Captain McNeil in arousing accused 
and getting him from one room to the other• said that accused 11definitely 
vras not normal II and "his appearanoe to me indicated that he had taken intoxicants 
of sone nature" {R. 232). Captain :McNeil 
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said that a.t the time the blood sample was a.bout to be taken. which was 
15 or 20 minutes after he had first begun working with accused. the latter 
still had not become fully a.wake or possessed of his faculties. Accused 
asked, 1t-1'i'hat is this all about 111 • but when Captain 1:c~eil',~.j;plained. what 
he was doing and why. accused appeared to comprehend and said, "all right. 
go ahead." and was thereafter cooperative (R. 214). 'Accused •~sable to 
stand after the blood sample was taken and seemed to be. "thoroughly aroused" 
upon discovering the presence of "Colonel Davis. who suggested that he · 
8.IISwer some questions" (R. 205.214). Captain McNeil thereupon informed. 
Captain Eldridge that he thought accused wa.s in condition to be questioned 
and the questioning was begun (R. 223.206). During the questioning. accused 
seemd befuddled. his answers were confused and sometimes contradictory. 
am "there seemed to be a very definite clouding of the Dl8lll0ry. of his memoey 
for a period of time during the early pi.rt of the evening. particularly be
tween eight am ten o'clock • • •"• all of llhich caused Captain McNeil to 
wonder if he had given his "o.K. 11 for the questioning too quickly (R. 217. 
224). Captain McNeil was of the opinion at the time that aoouaed was not in 
complete possession of all his faculties "but did understand lrbat <;aptain 
Eldridge was trying to get to" (R. 217). Captain McNeil said that he waa 
unable to say whether accused's apparent confusion or befuddlement resulted 
from his condition or because of his desire not to tell all he kns (R. 224). 
During the course of the questioning or about the time of its termination 
"Colonel Anderson" (Commanding Officer of tile air field) entered the room. 
and his arrival "apparently had quite a sobe:r:-ing effect upon /_accused7 be
cause he became much more alert immediately thereafter• (R. 2os.2s1.]"11.212).· 
Colonel Anderson directed Captain ~cNeil and Ce,ptain Ellefson again to sub
ject accused to a sobriety test. which they did and found that he could stand 
alone well. that his r~flexes appeared normal. and j;hat he could perform 
well such things as standing first on one foot and then the other. walking 
a straight line. and touching his nose with his finger while his eyes were 
closed (R. 218). This second examination was performed. abo.ut 12130 o'clock. 
and Captain UoNeil attributed the accused's quick recovery to tlie shock of 
seeing Colonel Anderson (R. 218 .221 ). Captain lie.Neil also stated that 
sleep accentuated the.lethargy induced by intoxicants. and that the fact 
that the accused was awakened from a sound sleep would account in pa.rt for 
his befuddlement in the beginning (R. 216). Ucder the same circumstances. 
i.e •• assuming him to have been a.wakened from a sound sleep and that he 
had consumed. no additional liquor in the interim. accused's condition and 
appearance would have been the same or worse two hours earlier (R. 216). 
Captain Eldridge expressed the belief that accused was in possession of all 
his faculties during the time he was being questioned. "in a faltering sort 
of WS¥" (R. 266 ). The questioning was in progress for 20 to 30 minutes and 
was conducted jointly by Captain Eldridge and a deputy county attorney (R. 
272.273). 

over objections of defense counsel. portions of the statement so 
'ma.de to Captain Eldridge and the deputy county attorney. in question am 
answer form. were introduced in evidence (R. 252.261). Among other things 
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which he told the officers in this statement, accused said that he arrived 
at the party at the medical BOQ ahout five o'clock in the afternoon, had, 
some alcoholic drinks there, not exceeding four, ate there, and left the 
field about 7:00 p.m. or a little after, and proceeded direct to the Lee 
Hotel. He estimated that it took him between 20 and 30 minutes.to drive 
from the field to the Hotel. He did not recall having any accident on 
the way to the hotel, or that anything unusual happened tc him. At the 
time of leaving the field, so far as he knew, his car had no noticeable 
marks on it, and the windshield had no broken spots in it. Also, so far 
as he knew, both headlights on his car were burning while he was driving 
to town. He was doing the driving from the time he left the field until 
he reached the hotel, and had not been in his room more than 30 minutes 
when the officers arriv~d. 

The objections urged to the introduction of the statement were, 
in substance, (1) that the rights accorded to accused by the 24th Article 
of ~"far vrere not fully and fairly explained to him before he ma.de the state
ment, (2) that, due to accused's condition, as well as to the imperfect 
manner in which the 24th Article of "ifar was explained to him and the fact 
that the statement was made to and in the presence of superior officers, 
the statement was not voluntarily made, but was ma.de under duress, (3) 
that the statement was not voluntarily ma.de, because the suggestion by 
Colonel Davis {executive officer of the air field) to accused before the 
latter ma.de the statement, that he "answer some questions, 11 a.mounted to · 
duress, in that it was tantamount. to an order or command, and (4) that 
after the first few more or less preliminary questions, accused claimed his 
privilege of not answering further questions, notwithstanding which the 
questioning continued. · 

'.l'he warning given accused by Captain Eldridge as contained in 
the statement itself, and the questions and answers with reference to it, 
were as followsa 

"~. Lieutenant, there are a few questions I want to ask you. 
Before asking them I want to explain to.you your rights under 
the 24th Article of War. Under the 24th Artiole of 11ar you 
do not have to answer any questions I may ask you which may 
incri:ninate you, or any questions whioh may embarrass you or 
be embarrassing to you, if not material to the issue. Do you 
understand that? 

"A. That's right. 

"Q. You understan,d it thoroughly? 
"A. Yes, sir." (R. 252) · 

Captain Eldridge stated that he did not believe that he told 
accused that he did not have to answer any questions tha.t might tend to 
incriminate him (R. 234). 
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After having asked accused about six questions. Captain Eldridge 
questioned him a.s follows and received the answers shown. to wita 

"Q. Who.left the field with you? 

tt,1•. At the time of the acoidentf 

"Q. No. who left the field with you ·at the time you left the 


field tonight? Do you know who was with you? 

11A. I do. but may I plead the 24th Article of Warf 

"~. You prefer not to answer that questionf 


·•,1. I prefer not to. yes sir.• 

. The questioning thereafter continued and· accused a.nawered ·the 
questions asked hini without objection and without further referenoe to the 
24th Article of War. 

Later during the questioning the following questions were asked 
e7Jd:~eceived the answers shown. to wita · 

"Q. You do not wish to state who was with you tonight when you left , 
the fieldJ is that correct? 

11A. That's right."· (R. 254) . 

"Q. You still don't want to say who left the field with you? 

"A. No. sir. st {R. 258) · 


· · No evidenoe in addition to the testimoey- of Captain McNeil waa 
offered as to what Colonel Davis said to accused about making a ata.tement. 
Captain Mo Neil's testimol'liY was a.a follows 1 

"I should sa:y he was thoroughly a.roused by the appea.ranoe ,of 
Colonel Davis. whQ suggested that he answer some questions•••.• (R. 205) 

6. At the time the prosecution rested its case. defense ooUDael moved 
for a finding of not guilty of the speoification of Charge I a.nd of Charge 
I upon the following grounds 1 

"The evidenoe o!.'fered by the pro~eoution does not aupport the •. 
ohar ge as laid, in that1 · . 

"l. I.t has not shown that aey a.ots of the a.oouaed were, in 
any '!'9'Y_• negligen-t or in aeywq reokleas or in any w,q wrongful.· 
or unlawful. · ' · . . . 

•2. It has not been shown in any manner that arq aot of what- · 
ever nature performed by the aoouaecl was tlia proximate oause of the 
death of. the deoeued. • {R. 280) · ... · · , . 

Detenae counsel also moved that a.oouaed be tound~not guilt, ot -
Speoitioation l ·of Charge II _on the follorlng grounds 1 
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"1he prosecution has not produced sufficient evidence to 
prove the material ele!]lent of' this charge.· that is. that the ao
cused was driving on the evening of' November 2nd from the Air Base 
to the Lee Hotel under the influence of intoxicating liquor.• {R. 288) 

· Both motions were denied (R~ 287,291)• 

.6. For the defense. 

Seven of'f'ioers. tour being majore. two oaptaills, and one a seoo.nd 
lieutenant. all of' whom were present and 88.11' aoouaed at the volley ball party 
on the evening in question, stated that when they last saw aocused. he was. 
in their opinions. in posaeslion of' his mental and physical faculties and 
wa.a not drunk (R. 294,303.309,312,315.319.338). The majority of these ' 
offi cars left the party early and did not see accused after 7a30 p.m., but 
the lieutenant saw him after 8a00 p.m.-, and Major Clarence E. Johnson, Medical 
Corps, sawlllmbetween 8a30 an:1·9a00 p.m•• a.s aocused was leaving the party
(R.· 303.322). One of these offi cars assisted aoous~d to remove some food 

from his oar at the time accused first arrived at the party. , He stated that 

accused had not been driDldng before arrival (R. 315). Two of them had 

planned to ride to town with accused 'but were required to go before accused 

:was ready to leave the party. One of ~ese left the party about 6&45 p.m., 

the other about 1a2o·p.m. (R. 294,316). Each stated that at the time c£ 

taking his departure. he would not have hesitated. to ride in accused's 

automobile, with the aocused doing the driving (R. 294,315]. Approximately 

an hour before accused left the party, as a part ·of the fun being indulged, 

Major Johnson subjected a number of' officers. selected at random, of whioh 


. number aocused was one. to sobriety tests. While not highly soientif'io, the 
tests did. include some of' the standard tests for determining one's coordination 
and state of' equilibrium•. Aocuud pass~d hi._ test successfully and. in ~e 
opinion of Major Johnson, was not drunk at that time (R. 319). When ·observed 
by Majqr Johnson leaving the party, accused 'Ila.& W&lking perfectly all rightJ , 
he was not staggering and did not lack coordination. It was ·by aooused 1 s 
walk, which was .normal, that .Majer Johnson recognized him (R. 322.323 ). 

Seoond Lieutenant Bay W. MoCrary stated that he saw aocused 1n the 
Offioers' Club about nine o'olook on the night in question. He and aooused 
and •Ma.jor Diokey• (who ainoe had been transferred to a newr station and 1rU; 

not preaent at the l.rial) spent approximately fifteen minutes together inside 
the olubJ shooting dice and talking, and then. about 9115 p.m. left the club 
together, (R. 353-354). Accused thereupon dep,.rted, remarld.Dg that he was 
going home. Lieutell8llt; Mccrary expressed the opinion that bothllhile inaide 
the club alld at the time c£ taking his departure. the accused 1rU in 1'1111 
oollllll&nd at hi• physical and mental taoulties and was not drunk {R. 354). 
He ex:preued the same opinion with reference to aocuced's condition at the· 
time the latter talked to Lieutenant McClelland (witness for the prosecu
tion who ex:preaaed _the opinion tha.t accused wu drunk) inside the olub (R. 356 ). 
While prof'euing not to reoall that aoouaed drank arJY' liquor while inaide the 
olal>. ·ueutenant MoCr&r7 admit~ that it wu posaible that aooused ma.7 han 
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taken aa ma.cy as two drinks trom his {McCrary' a) own bottle. 

Private Lewis J. Farrell. who was on guard duty at the main gate 
to the air field on the night in <pestion. stated that he saw accused drive 
through tbe gate and proceed toward Yuma between nine and ten o'clock, and 
that he noticed nothing unusual about accused's appearance or the manner in 
which he drove his ca.r. Accused stopped. de.luted, and drove on in a normal 
manner (R. 325). 

A warrant officer, William Marshall, who was junior officer of 
the day on the night in question, was called to the sheriff's office in 
Yuma after aocuaed was taken into custody. He stated that when he arrived 
there the accuaed was standing inside the office with his arms upon a 
counter. and that he looked as if he had "something on his mind." Accused 
was directed to go into an adjoining room aild as he did so Mr. Marshall 
did not notice "anything too peculiar about his walking" (R. 332,333). 
Later. after Captain Eldridge had arrived, upon going into the room for 
the purpose of having accused return to the sheriff's office, Mr. Marshall 
found him asleep. He called accused by name and the latter woke up and 
asked why he was being held. He was thereupon told that he· should go into 
the sheriff's office a.nd that "they would tell him what the trouble was." 
.Although·aocused's hair was "probably mussed up a little.bit," his speech 
was sufficiently clear 8.Ild distinct for Mr. Marshall to understand what he 
{accused) was saying (R~ 333,334). Mr. Marshall expressed the opinion that 
it was a.round 9130 p.m. when he arrived at the sheriff's office (R. 336). 

Captain Olley D. Elletson, 1~dical Corps, who aided in subjecting 
accused to the second sobriety test at 12130 a.m. (3 November), stated 
that at that time aocuaed 1 ~ eyes were normal to "both light a.nd accommoda
tion" and his coordination reflexes were normal but sluggish (R. 341,344). 
Captain Ellefson expressed the opinion that accused was at the time just 
recovering from a state of intoxication, because he staggered just a bit· 
as· he got up £ran the chair in which he had been sitting (R. 344). Accused 
had an expression of bewilderment and stated that he did not recall driving 
home or hitting &IliYOne. The only thing he recalled was that upon leaving 
his car at the hotel he noticed that his right front light 

1
was broken. but 

that did not at the time impreH him as being of importance (R. 342 ). At 
one point. aocused aaid. "Jesus. I do not remember a thing" (R. 346). Captain 
Ellefson told accused that be {aooused) was in a "jam" and that it would be 
best for him to tell the officer all he knew. without holding back anything 
(R. 340). He did not order.aocused to answer the questions of the examining 

offioers and did not know whether accused answered &IliY further questions 

after he talked to him (R. 345). -~ saw accused at the hospital between 

1130 and 2100 the same morning and at that time, accused walked normally 

(R. 343h 


Five majors and one second lieutenant, all of whom had known 

aocused for from one to two years, testified that accused's reputation as 

an officer and a gentleman was good (R. 295,309,347,349,351). 
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The wife of the aocused, ~ho is employed at the Rationing Board 
in Yuma. Arizona. worked until approximately 10100 o' olock on the night 
of 2 November 1944, as it was her oustom to work eveey Thursday night until. 
that hour. Vfuen she arrived at the Lee Hotel from work that night. ahe· ol):. 
served policemen examining the oar which belonged to her and her husband. 
It waa then approximately 10115 and. at their request, she went with two 
policemen and a member of the military police to'the room in the.Lee Hotel 
where she and her husband lived. She knocked on the door and a.tter her 
husband had said, 11Come in, 11 she stated to him, "There are some gentlemen 
here tor you. 11 At that time the accused was sitting on the aide of the 
bed in his U?Jderwear and ilmnediately after th.ey walked into the room, he 
started putting on his shoes. Thereupon one of the policemen asked hi.JD. 
"Were you driving ~he car tonight?" and the accused replied, 11Yea.• She 
we.a positive that the officer did not aa.y, 11Were you the man that was driving 
the oar that hit the boy on the Meaa?" (R. 406-409). The aooused oontinued 
dressing and she handed him his trousers. In endeavoring to put them on 
he stumbled and the police assisted him in sitting dawn. The a.coused then 
put on his shirt and tie and after he had been given permission to say a 
few words to her privately there, the first words he said were, "Do you~ 
what this is all about and what the hell has happened?" She responded by 
saying, "Tracy, don't you know what you have done, 11 and he replied, 11.All 
I know is I came 1n a.nd doped myself' up a.nd I took one of' those darn pills 
and all I ...-ant to do now is lie down on that bed and go to sleep.• After 
telling her to keep her. ohin up and that he would be all r_ight, he left with 
the police officers (R. 409-412 ). She had seen the accused drunk on previous 
occasions and in her opinion he was not drunk that night, as he did not stagger. 
She knew that there were some sleeping pills in the room, which belonged to 
her (R. 412 ). On cross-examination she stated that she did not know about the 
details of' the accident at the time she talked with her husband in the hotel 
room; that she was told by one of the policemen that from the looks of the 
oar there liad been an accident, but she did not see the da:mage that had been 
done to the oar until a.f'ter the a.ocuaed had left with the poli_oemen (R. 413, 
414). 

The aooused, after being advised of his rights am_ privileges as 
· a witness, was sworn and testified a.a a. witness in hi• own behalf. Rl.s home 
is in Denver, Colorado, where he enlisted in the militar,y service on 9 
-February 1942. - H.e served a.t Lowey Held a.a an. enlisted man until 17 September 
1942 when he we.a sent to Officers' Candidate_ School at Miami Bea.oh, Florida. 
He was oomm.isaioned 20 .il.nuaey 1943, and arter r.eporting to the Western Flying 
Training Cornroand a.t Santa Alla., California, he was sent to Yuma. ~y .Air Field, 

. Arizona, where he has been stationed since ~t time. He has been on duty as 
Assistant. Post Meas Offioer in charge of the consolidated mess, and also in 
charge of smaller messes which are used to mesa transition pilots. B, bu 
received one rating of excellent and two ratings ·of superior during hi• tour 
of duty at Yuma. Army Air Field (R. 357,358, Def. Ex. B). He. and his rife 
have lived together in Yuma since the month of March 1943, and had just moved 
to the Lee Hotel about the 1st· of November 1944 (R. 35~). He· attended the 
party held at the medioa.l ~ on the evening of 2 November 1944, arriviZlg. . 
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• 
there at about the hour of 5a45 P.M. Food was served at the party as well 
as Bourbon and cold beer. He ate some of the food from time to time over 
a period of approximately one hour and ~ possibly six or seven drinks in 
the form of highballs made with Bourbon 8.Ild· ginger ale. Such drinks were 
had throughout the evening until. he left the party to go to the Officers 1 

Club at approximately 8130 that night (R. 360.361). At the Offi~ers' Club 
he had two mixed drinks which he poured from a bottle belonging to another 
officer. Such drinks were made in standard highball glasses and he did 
not believe that he poured more than an ounce or an ounce and a half in 
ea.oh drink. ~b.ile there he engaged in a dice game with other officers for 
a short while~ He also had a conversation with another Ll.eutenant at the 
Club concerning an incident which had occurred at a formal dance at the 
Officers' Club about two weeks previously relative to a girl that the 
other officer had been with at. the dance. During the conversation with 
such officer the accused understood what they were discussing and did not 
feel that he was drunk; in fact. he "didn't have any particular feeling on 
the subject at that time" (R. 363.364). Thereafter, he left the Officers' 
Club in his oar and drove alone toward Yuma.. Arizona. He had no definite 
recollection of going through the gate when he left the Field, but thought 
that he stopped as he went through. as it was required that oars stop at 
the gate (R. '364). He had no difficulty in· driving his oar and proceeded 
on Highway 80 to Orange Avenue, thence down Orange Avenue to Main Street 
to the Lee Hotel. As he was travelling along Highway 80 he passed near 
a carnival and shortly thereafter lighted a cigarette. Just as the match touched 

' the cigarette there was a sharp loud oraok. He was startled and noticed that 
the windshield of his oar was cracked. He believed that he more or less in
stinotively put on the brakes. as it immediately occurred to him that Rsome
one must have thrown a rook or a rook had been kicked up there by a passing 
oar. 11 He thought something was thrown against the windshield (R. 375 ). He 
heard only one sound and it was a Tery clear era.ck "almost like you would 
clap your hands together loudly. 0 At that time he had the radio on e.nd did 
not recall hearing any noise of metal nor any other sound nuke cars sound 
when they go together. n He looked to the left and right e.nd over his shoulder 
out of the, back window but could see nothing (R. 366). Ha could not distinctly 
recall speeding up, but shortly thereafter he "got a little angryn as he 
thought someone had maliciously thrown a rock or something against hia oar. 
He did not notioe aeything wrong with his car lights and wu positive he 
was driving on the right lane of tratfio where oars ordinarily tranl on 
the hi~ (R. 367). He proceeded directly to the hotel after the accident 
at an estimated speed of 35 miles per hour, althouI91 he believed that he had 
been going a. little taster than that before reaching the carnival (R. 368}. 
rfu.en he parked his oar after driTing to the hotel ,he did not go around and 
look at it. but went immediatel)' into the hotel leaving hi.s car unlooked 
(R. 369). AJJ he entered his room he turned on the lights and began undressing. 
At that time he had a very bad cold. tor whioh he had received treatment at 
the infirmary on the Field a few days previously. One of the medical enlisted 
men ga.Te him some :medioine which he had been ta.king (R. 370.3n}•. .After he 
had prepared for bed, he took some oough medicine and took a sleeping pill 
beoause he hadn't slept particularly well the night before (R. 371). The 
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sleeping pill or capsule which he took was pinkish brown in color and after 
taking the medicine he retired (R. 372). He turned off one of the lights 
and soon fell asleep (R. 374). The next that he recalled was when h,e saw 
some people in the room, but he could not remember hearing a knock on the 
door. However, he recalled getting up and sitting on the edge of the bed. 
At that time his wife made SOlllB statement to him to the effect that the 
others present wanted to see him. He could not remember telling them that 
he had had an accident that night in which he had run over a. boy (R.' 375, 
376 ). He did recall that he spoke with his wife briefly before leaving 
the hotel room af'ter the police officers had stepped outside of the d~or 
in the hallway (R. 376,377). ·He had no definite recollection of leaving the 
hotel with the police officers, but thought that he rode in a. jeep with the 
:military police. H.e vaguely remembered standing at the desk in the Sh~riff's 
office, but did not recall how long he stood there before he was taken~into 
another room. During this tillle he was trying to get his thoughts collected 
"wondering what was going on, why I was down there, what had happened. U:.· H.e · 
was "awful groggy" and believed that he fell a.sleep again (R. 377,378). ~ At 
that time he seemed to want to do only one thing and that was to sleep. While 
he was questioned by Captain fildridge he was unable to get his mind organized 
and "was on a tangent all the time with (his) own thought" wondering why· he 
was there and what had happened~ He remembered asking several people. before 
the questioning began what had happened and why he was there, to .which he 
received no answer. He had no olea.r recollection of being told aboµt the 
24th Article of War, but did remember when Colonel Anderson came in, ~. 
the others stood up when he arrived. He also remembered hearing Colone1.' 
Anderson ask Captain Eldridge whether the 24th Article of War had been read 
to him and that Captain Eldridge answered in the affirmative (R. 379-383). 

::. , 

On cross-examination, the accused stated that while he did not, 
count the drinks he had at the party the night of the accident, he wu 
positive that he did not have more than six or seven; that he did not use 
a jigger in making the drlllka, but poured them out of the bottle (R. 383~385). 
Just prior to the accident on Highway 80 he passed a aarniva.l and he waa .,in 
the act of lighting a. cip.rotte when he heard a. ore.ck against the windshield 
of his oar. Before that time he had been looking straight ahead down the road 
and did not see anything on it. He heard a noise and saw a cracked wind~hield, 
but did not see a.n,y object strike the ca.r. It was a sharp oraok and while he 
was curious a.s to what had happened, he did not stop his oar to ascertain · 
the cause as he thought tha.t somebody had maliciously thrOllll a rook at his 
oar. It never entered hia mind to report the matter to the polio• (R. 386
388 ). Upon being asked whether he wa..s under the influence of aloohol to alJ3' 
extent at tha.t time, the aocuaed stated that he was, but tha.t he had control 
of his faoul ties and knew what he waa doing (R. 389). After arriTing at the 
Lee Hotel and parking his ca.r, he did not notice anything wrong with the 
fender of his oar and could not recall looking at the oar with the polio• 
after they· had come for him at the Lee Hotel (R. 391). While he had only 
a. vague recollection of what tra.nspired after he reached the hotel and took 
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a sleeping tablet, he remeobered that he was given a sobriety test by 

two officers at the Sheriff's office (R. 397). In his opinion he we.a 


. sober at the time he was questioned by Captain Eldrid6e (R. 397-399). 
On being questioned by the court, the accused stated that he was aocustomed 
to drinking socially, laq;ely on weekends rather than during the week. i';hile 
he did not measure the amowit of Bourbon that he put in each drink which he 
had at the party on 2 .::ovember 1944, 1 t wd his opinion that the drinks con
tained from one to one and one-fourth ounces of liquor (R. 401,402). At 
the time of the collision he.felt no change in the speed of the car, and 
al though he was lighting a cigarette at the time, he did not recall moving 
the steering wheel at that particular time so as to ca.use the oar to mv ~ 

from the line on which it was travelling. Being an habitual smoker, he 
had often li~hted a cigarette while driving.- In doing so, he held the 
steering whee1, to gether with the match case, with his left h.ani and struck 
the match and lighted the cigarette fl~th his right hand (R. 403,404). The 
accident .occurred after he had driven approximately 250 yards beyond where 
the carnival was being held (R. 404). After passing the carnival he did 
not observe any people along the highw~ (R. 404). . 

J.;edical testimony was adduced by the defense to the effect th.at 
"so-oa.lled sleeping powder" belon1:.,s to a group of drugs called 11barbi tates 11 

which includes seconal, nebota.l, luminal and phenobarbital; that they act 
upon the higher nerve centers, prod~cing sleep; that sedatives in pinkish 
brown capsules usually indicate that it is seconal which is a quick acting 
sedative or hyponotio (R. 415,419). The reaction to seconal varies with 
different individuals as 11some of them will be in a. stupor and awaien thrc" 
hours afterwards, and some 01' them only a half an hour" (1:. 415,416). 'l'nc
drinking of whiskey before taking the drug could have the effect of quic£1,1.::.nh 
reaction thereto, and visible effects rrdght result ¼~thin 20 to 30 rr~nutes 
(R. 419). Persons under the effects of seoonal might stagger and be coi;.fu:,~·l 

upon being awakened suddenly. ilso their speech would probably be slurred 

and they would be la.eking in coordination (R. 420 ). An emotional shock rr.i ,.)1.t 

be ·sufficient to "throw off 11 the effeots of the drug if too great a quantity 

of it had not been ta.ken (li. 421). 


7. Charge I and its Specification, Involuntary manslaughter in violation 
of Article of War 93. 

The Manual for Courts-Martial, 1928 (par. 149!_) defines manslaughter 
and involuntary manslaughter &s follows a 

11.l/.anslaughter is unle.wful homicide without malice af'orethoucht 
and is either voluntary or involuntary." 

"Involuntary manslaughter is homicide unintentionally caused in 
the commission of an unlawful e.ot not amounting to a felony, nor 
likely to endanger life, or by culpable negligence in performing a 
lawful aot, or in performing a.n aot required by law." 
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It is thus apparent that there are two separate and distinct ways 
in whioh involuntary manslaughter may be oolllilli tted, (1) by unintentionally 
causing the death of another while engaged in the coimnission of a.n unlawfiu 
aot not amounting to a felony. nor likely to endanger life• and (2) by 
unintentionally causing the death of another by culpable negligenoe while 
performing a lawful act, or in performing an act required by law.• 

In the instant case. the specification alleges merely that accused 
"did••• wrongfully, unlawfully, a.nd feloniously kill Charles Thomas Terry 
by negligently and recklessly driving e.n automobile onto a.nd against"the 
said Charles Thomis Terry." . It does not purport to allege the offense cf 
involuntary manslaughter committed by causing death while engaged in the 
commission ot an unlawful act .not amounting to a felony. nor is it legally 
sufficient to have put accused upon notice that he would be called upon 
to defend against suoh a theory. The specification is only legally sufti~ 
cient to charge the offense of involuntary manslaughter committed in the 
second of the two ways set out above, i.e., by causing death as the result 
of culpable negligence while engaged in the doing of a lawful act, and it 
is upon this · theory that the conviction must be sustained, it at all. So, 
even if it be ass_umed for the sake of argument that at the time of striking 
deceased aocused was driving his automobile upon a public highway while in
toxioated. a.n unlawful act not amounting to a felony under the laws of 
Arizona. such faot .is without signifioanoe in passing upon his guilt or 
innocence, except in so far as driving while intoxicated may be considered 
as constituting or tending to establish "culpable negligence" on his part, 
as a proximate ca.use or deceased'• death. Thia is true notwithstanding 
Specification 1 of Charge I.I, of which accused was also found guilty, ha'till& 
referen.oe to the same oooasion. charges accused with the offense of driving 
his automobile upon a public higmray while intoxicated. Ea.oh specification 
must be complete within itself, and deficiencies cannot be supplied by the 
allegations oonta.ined in some other specification _(CM 202359, Turner, 6 B.R. 
87 (91-92)J Winthrop'• Military r...w and Precedents, 2d F.d., Reprint 1920, 
par. 2J.7. P• 150). . 

In order that the evidence may be legally sufficient to sustab. 
the finding of guilty' of the apeoification as drawn. two things must appear, 
viz., (1) tha.t aocuaed was guilty of "culpable negligence" at the time and 
place in question, a.nd (2) that suoh negligence was a proximate cause of 
deoeased's death. And it has been heretofore held by the Board of Review 
that ·the term "culpable negligence." as U$ed in the definition of involuntary 
manslaughter,meana a higher degree ot negligence than mere simple ne~ligenoe. 
It W~S stated in CM 240043, Vislan. 25 B.R. 349, at 352 a . 

"Simple negligenoe is not sufficient to convert a·homicide 
into involuntacy manslaughterJ there must be criminal or gross 
(culpable) negligeMe. • 

(See aiso CM 20235_9, Turner, 6 B.R. 87.) CoJllmOn reason dictates that in 
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order for one's negligenoe to subjeot one to oriminal responsibility for 
a homicide, suoh negligence must be a proximate cause of the death. The 
necessity that the evidence establish this causal connection between an 
accused's negligent act or conduct and the death constituting the basis 
of the prosecution was expressly recognized by The Judge Advooate General 
in his dissent from the opinion of the Board of Review in CM 202359, Turner, 
supra, which dissent became the law of that oase. This principle of law 
has been unifonnly recognized by .American civil authority (99 A.L.R. 772; · 
26 American Jurisprudence, Sec~ 215, p. ~02). 

In the case now under consideration there is ample evidence to 
support the inference that at the time his automobile struck the deceased 
the accused was in an advanced state of intoxication. The accused himself 
estimated that during the four hours immediately preceding the homicide 
he drank from seven to ten drinks_ of whiskey. Two of these drinks were 
taken within a few minutes of each other just before he left the Officers' 
Club. One witness who s avr him at the club only a few minutes before accused 
departed the air field for_ Yuma expressed t'he opinion that accused was the!! 
drunk,· and .others stated that even before he took his last two drinks, it 
was obvious that he had been drinking;.. Vihen taken into custody a few minutes 
after the homicide, and for a considerable time thereafter, accused unques
tionably was under the influence of some stimulant that seriously impaired 
the exercise of his mental and physical faculties. He would have it believed 
that ·his condition at this time, i.e~, after the homicide, resulted from his 
having taken a sleep inducing drug after arriving at the hotel, but there 
was no evidence except his ovm testimony to .support this defensive theory, 
ar-d the court may well have rejected his testimony and ha.ve inferred that 
his condition resulted solely from the whisk.ey he dra.nk before departing · 
the air field •. These enwnerated facts and circumstances were sufficient 
within themselves reasonably to justify the infer.ence of intoxication; and 
if credence be· given, as apparently was done by the court, to accused I s 
claim that he did not realize at the time of the collision tha.t he had 
struck a hwnan being, then clearly the court was ws.rrantE:d in inferring that 
at the time of the f'atal injury accused was not only highly intoxicated but 
that he we.snot keeping a proper lookout to discover the presence of the 
deceased upon or near the highway. In view of the evident force of the 
impact and of the fact that the deceased was thrown upon the hood of the 
car and against the windshield, almost directly in front of wh~re accused 
was sitting, it is inconceivable. that,· even though drunk, accused should 
have failed to see the deoeased if he was keeping a proper lookoutJ and 
it is likewise inconceivable that, even though not keeping a proper look
out, he should have failed to comprehend and realize with what he had 
collided, unless he was virtually bereft of his mental faculties. ·The 
inference that accused was not keeping a proper lookout is further aided by 
his own testimony that h~ "!as engaged in lighting a_oigarette at the moment 
of impact. On the other hand, if it be inferred that accused did know that he 
had struck the deceased, then his failure to s_top and render aid may be con
sidered as a oirc'll!ll.sta.nce tending to show guilty knowledge that the homi
cide resulted from his own fault {CM 236138, Steele, 22 B.R. 313J State 
v. Busby {Utah) 131 P{2d)' 610, 144 A.L.R. 1468). 
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The hooioide ooourred on a publio highway. where the .deceased 
had a right to be and where, under the oiroumstanoes, the aoouaed reasonably 
should have foreseen that he might be. Unquestionably accused owed the 
deceased the duty of exeroising reasonable oare to avoid injuring him, 
and reasonably should have foreseen the homioide as a natural and pro~able 
consequence of operating his automobile in a reckless manner. Under these 
circumstances, and the evidence being legally sufficient, as already stated, 
to support inferences both that accused was highly intoxicated and that he 
failed to keep a proper lookout, the court was warranted in finding beyond 
reasonable doubt that accused evidenoed a reckless disregard for the rights 
of others amounting to culpable negligence and that such culpable negligence· 
was the proximate or one of the proximate .causes of the fatal injury. While 

the evidence fails to show that ~ fixed speed limit was applicable in the 


. district where the homicide occurred, it was the right and· duty of the court 

to considel" the speed at which accused was driving as bearing upon the ques

·tion of whether or not he ,ra.a negligent. in one or both of the respects al 
ready mentioned, u well ... for .th~ purpose ot determining whether the rate 
of speed was itself of such.dangerous and reokleu character as to e.mount to 
culpable or criminal negligence under the attending circumstances. In arriving 
at the rate of speed, the oourt,was not bound to aocept the estimates of the 
witnesses who observed the automobiie at the time ot the collision, but was 
at liberty to draw such inferences in regard thereto as all of the attending 
facts and ciroUJ11Stances reasonably warranted. 

It is true that the precise cause of the collision was not observed 
by SIJY witne11 and· that it cannot be determined from the evidence with math
ematical certainty, but this does not alter our opinion that under all the 
facts and circU11111ta.nces the court was warranted in inferring beyond reason
able doubt th&t accused's negligence was a proximate cause of deceased's 
death. No' other oaue is affirmatively suggested by the ·record. The only 
possible theor,y that oould serve to refute the inference that aocused 1a·negli 
genoe contributed to oau.se the· fatal injury is the be.re speculation that the 
deceased may have negligently or willi'.ully stepped in front of the automobile. 
Mi,re contributor,y mgligenoe on the part ot the deceased would not operate 
as a dete:nseJ his negligence, if' any, in order to relieve the accused, would 
have had to be the 1ole proxim&t• cauu ot death (CM 217590, Lamb, 11 B.R. 
276, a.t 282-283). The bare possibility, without evidence to iuggest it, 
that the deceased may by his own willful or negligent! oonduct have been solely 
responsible for hi• death does not impress usu being a reasonable eypothesis 
lUlder the ciroumata.noes. It, either because or his drunken condition or be
oa.use ot hi• failure to keep a. lookout, the accus_ed, aa he claimed, failed 
to see the deceased, surely it ii logical to inter that such failure oon
tributed to the oollision, alld 1 t strikes us that it ·would be illogioa.l to 
contend otherwise. .Axld again we call attention to the tact tha.t if the 
accused did know that he had struck the deceased and prooeeded away from 
the scene w1 th.out stopping to· render aid. guilty knowledge that his own 
negligence had caused the collision may be interred. 

. r 

. In civil actions for damage for death ca.~aed by motor vehicles, 
where negligence on the part of the defendant is shown t.nd the question of 
causation ariaea under circumstances similar to those in this case, applica
tion has frequently been made or what 1a termed the ~esumption of faot that 
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a person aots for his own safety (144 A.L.R. 1477). Applioation was a.lso 
made of this preswnption in the oriminal ca.se of State v. Busby, supra, 
in which the faot situation before the oourt was muoh. the same as tha.t 
presented by the· record in this case, a.nd it was there h-,ld suffioient to 
support the inference that the deoeased did not step or jump in front of 
the oar. We quote the following from that opinioni 

"There i~ a presumption of faot whioh is already a part · 
of our common lmr, that a person aote for his c»m sa.f'ety. To 
repeatt The. jury oould infer from the eTidenoe that defendant 
wa.s Ullder the intluenoe ol"'I'rquor at the time of the impaot. 
It·could further infer from his conduot that he was so badly 
under the influenoe of liquor that driving in that oondition was 
i taelf' a. laok of _!iue regard for the safety of others and that he 
was, therefore, guilty of oriminal negligenoe. So it oould oon
olude fran. the presumption that a man aots for his own sa.f'ety, 
that the deoedent did not step or jump in front of the oa.r. Thia 
presumption s~ould at lea.st serve the purpose of warding off the 
effeot of a legal situation inwhioh a oonjecture that the cause 
of the acoident was the negligenoe of deoedent, is equally bala.noed 
w.ith a conjecture. that such negligence, if it existed, was not a 
cause of the aooident if indeed under the oiroumstanoes of this 
oa.se we ca.n se:y that without suoh presumption the mind could be 
in equipoise in that manner. Thus the presumption that a man 
act4 with regard to his own sa.i'ety having performed the office 
or·negatiTing the oonjeoture that the deoedent himself was the 
cause of the accident,·the only other deduction is that it was 
caused by the defendant and if ca.uaed through his criminal negli• 
genoe which a.a we have seen·could be inferred, the jury could find 
him guilty. If a man 10 blind U not to be able to see pedeatri&na 
on the orouwalk killa one, are we to say that the jury cannot inter 
that defendant' 1 oond.i tion. was the ca.use of the accident because the 
jury would have to speoula.te that the deceased may have negligently 
stepped in front of the cart. The above oonolusion follows·trom a 
finding tha.t the defend.ant failed to see the pedestrian and wu 
unaware that he had hit him, a fact. Iitua.tion from which, with 
the evidenoe ot drinking and·intoxioation, it could be inferred 
tha.t defendant drove with a marked disregard for the eafety ot 
others." · . 

In speaking of the rule that a.n acouaed's· guilt must be established 
by evidenoe beyond a. reuonable doubt, the Me.mta.l for Courts-Martial (par. 
78a, M.C.M., 1928) has the following to aay1- .

"•••By •reaao~blt doubt' 1, intended Jiot fa.noitul or 

ingenious do~bt or conjecture but aub,tantial, honest, oon

acientious doubt suggested by the material evidence, or la.ok 

of it, in the case. It is a.n honest, substantial misgiving, 
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generated by insufficiency of proof. It is not a captious doubt, 
nor a doubt suggested by the ingenuity of counsel or court and un
warranted by the testimonyJ nor a doubt born of a merciful inclina
tion to pennit the defendant to escape convictionJ nor a doubt 
prompted by sympathy for him or those connected with him. The 
meaning of the rule is that the proof must be such as to exclude 
not every hypothesis or possibility of innocence but any fair and 
rational hypothesis except that of guilt; what is required being 
not an absolute or mathematical but a moral certainty. A court-martial 
which acquits because, upon the evidence, the accused may possibly 
be innocent falls as far short of appreciating the proper amount of 
proof required in a criminal trial as does a court which convicts on 
a mere probability that the accused is guilty.a 

When tested by this rule, we .are. of the opinion that the record 
in the instant case is legally sufficient to support the finding of guilty 
of the off'enae of involuntary manslaughter. in violation of Article of War 
93. 

·Specification l of Charge II. The offense alleged against accused 
by .this specification is that of driving his automobile upon a public high
wa:y in the State of Arizona while under the i_nfluenoe of intoxicating liquor, 
in violation of Article of l'iar 96. Un:ier the laws of Arizona., the offense 
is a misdemeanor, punishable by fine and confinement in jail.for not exceeding 
90 da:ys {Seo. 66-402, Arizona. Code, 1939 &i.). The record clearly establishes 
the material allegations of the specification. Not only did accused violate 
the laws of Arizona, but his conduct in t.he respects mentioned was inherently 
of a nature to bring discredit upon the military service, and therefore in 
violation of Article of War 96 • 

. At the time the prosecution rested its case, there was before the 
court substantial evidence which, together with reasonable inferences to be 
drawn therefrom, fairly tended to establish every essential element of the 
respective offenses charged. The motions by defense counsel for findings 
of not f,Uil ty were the refore properly denied (par. 71~, M. c. M., 1928 ). 

No error was committed by reoeivin g into evidenoe the statement 
made by accused the night of the homicide. The statement did not amount 
to a confession of guilt: of any offense charged. Such portions of it as 
were not exculpatory in nature amounted to nothing more than admissions 
against interest. The statement was therefore admissible in evidence without 
any showing of its voluntary nature (par. 14b, M.C.M., 19281 CM 227793, 
Anderson, 15 B.R. 365). By disposing of the-question in this manner, we do 
not intend to imply that we are of the opinio~ that the statement was made 
involuntarily, because such is not the oase. Furthermore, it does not appear 
that accused could have been injuriously affected in e..ey substantial right 
by the introduction of his statement, because such elements of the offenses 
as his admissions might have aided in establishing were clearly established 
by other evidence of record. 
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a. War Department reoorda disclose that this officer is 31 years of 
age and married~ He is a. high school graduate and also attended St. Bede's 
College for three years. He_ was a.n assistant ·steward in the Brawn Palace 
Hotel. Denver. Colorado, prior to entering the military service. He entered 
the .Air Corps 2 February 1942 and served .as an enlisted man until 20 . 
January 1943, at which time• having attended Officer Training School, .AAFTTC, 
he was commissioned as a Second Lieutenant, Army of the Ulited States. 

9. The court was legally constituted and had jurisdiction of the person 
. and offenses. No errors injuriously affecting the substantial rights of 
accused were committed during the trial. The Boa.rd _c:,f Review is of the 
opinion that the record of trial ·is legally sufficient to support the find
ings and sentence and tow arrant confirmation of the s entenoe. Dismissal · 
is authorized upon conviction of a violation of either Article of War 93 
or 96. 

Judge Advocate. 

(Dissent) Judge AdTocate. 
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WAR DEPA.Rl1iilIT 
Army Service Forces (323) 

In the Office of The Judge Advocate General 
Washington, n. c. 

SPJGK-CM 274812 '- 7 MAY 1945 
U N I T E D S T A T E S ) ARMY AIR FORCES WE.STERN FLYING 

) TRAINING COM!.WID. 
v. 

Second Lieutenant MEL J. 

) 
) 
) 

Trial by o.c.M., convened 
at Yuma, Arizona, 7, 8, 9 

'!'RACY (0-5736o2), Air 
Corps. .. 

) 
) 

December 1944. Dismissal 
total forfeitures, and 

) confinement for one year 
) and six months. 

DISSENTING OPINION by 
HERMANN MOYSE, Judge Advocate 

I concur in the opinion ·or the majority of the Board that the 
record of trial is legally sufficient to support the finding of guilty 
of Charge II and its Specification and the.sentence, but! cannot. 
concur in its finding that the record of trial is.legally sufficient to 
support the finding of guilty of Charge I and its Specification. 

I recognize and unqualifiedly approve the principle that a 
crime may be established by circumstantial evidence or inferences from 
established facts which exclude any 11fair ancl rational hypothesis• except 
that of guilt and which negative guilt and that •absolute or mathematical• 
certainty is not required; but according to rrrj analysis, the opinion of 
the majority of the Board, which I know was painstakingly prepared atter 
most careful and conscientious study and consideration and after ex
·tended discussion among th~.members of the principles involved, goes fB.J.• 
beyond this rula. ram fearful that if the opinion of the majority is 
·approved a rule of law in the administration of military just:1,.ce will 
be set·up·that will subject to any form of punishment, from a simple 
reprimand to d~prtvation of life itself, one charged nth !ll offense 
upon mere surmise or conjecture rather than upon direct or ~1rcumstantial 

· evidence or proper j!U'l.d legally justified inferences from established 
facts. In short, in my·opinion the views of tha majority violate a 
salutary princ:iple, consistently upheld in the administration of military_ 
justice, which should be strictly adhered to, that •conviction by courts
martial may rest on inferences, but may not be based on conjecture• 
(CM 233766, Nicholl, 20 B.R. 121, II Bull JAG 238). As pointed out in 
the opinion cited above, the Board of Review has .frequently quoted with 
approval the following extract from the decision in Buntain vs. State, 
15 Tex. Appeals 490: · 
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nwe must 'look ...I.one to the· evidence as we find it in the 
record., and applying itto the measure of the law, as

, certain whether or not it fills that measure. It will not 
do to sustain convictions based upon suspicions or inadequate 
testimony. It would be a dangerous precedent to do so, and 
would render precarious the protection which the law seeks 
to throw around the lives and liberties of the citizens•. 

Because I interpret the opinion of the majority as setting up an un

desirable precedent which., I believe, is contrary to both civil and. 

military jurisprudence and which may adversely affect the rights of 

military personnel placed on· trial for every type of offense., I am 

CCffl!l'lled regretfully but nevertheless emphatically to give expression ~i 


this dissent. · · 


The opinion rendered by the majority of the Board contains an 

admirable statement of all established facts., a clear definition of 

involuntary manslaughter., and a concise exposition of the distinction 

between involuntary manelaughter occurring during the commission ot an 

unlawful act not amounting to a fel0D1' and that resulting from culpable 


·negligence while performing a lawful act. The majority verr properly 
emphasizes that the offense charged in .the present case falls within 
the latter ca~gor;r, and that accused's conviction may be sustained, it 
at all, only \1P9Il·· the proot of culpable ·negligence on his part which was 
the proximate· cause or one of the proximate causes of the homicide. In 
short, even under the opinion of the majority, while accused's intoxi
cation, if established., may be considered as an element in determining 

. accused• s culpable negligence., accused ma.y not be conrlcted. merely on 
proof that the. unfortunate homicide occurred while accused was violating 
a criminal statute of the State of Arizona, which prohibits the operation 
of a motor vehicle by one undel" the influence ·of intoxicating liquor. 
That this conclusion, about 'Which there is no disagreement among the 
member• o! the board., ia co?Teet, is signiticanU,, evidenced by- the tact 
that there 119re peysicall7 stricken .t?'.m the specification, charging 
marl.slaughter,,after ita preparation but some time prior to the ser,j.ce 
ot the charges on the accused., the words 91mile under the influence ct 
intoxicating liquor"., the retention of which might have rendered the 
extremely" vague specilication susceptible.of the interpretation that 
there was an intention to charge the commission of involuntar,y man
slaughter by- accused while committing an unlawful act not uounting to 
a telon;y under the lan of .Arizona. I likewise agree with the definition 
of •culpable negligence• u presented in the majority _opinion., and with 
the .view that it it was established that accused was culpably negligent 
and that his culpable negligence was one of the proximate causes of the 
homicide., the fact that deceased.was guilty ot contributory negligence 
'.lould not bar conviction. I am al.so in accord with the majorit7 in ita 
view that the record of trial is legally sufficient to justify the con
clusion that accused was under the influence or intoxicating liquor at the 
time of the accident (although I do not believe that the record justifies 
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the conclusion that accused was drunk in the common acceptance of the 

term., in view of the preponderance of testimony to the contrary, the 

fact·that accused drove a considerable distance without sny intimation., 

other than from the occurrence of the accident, that he did not have 

his car under control, and his ability to park his car properly), and that 

both this i'~t and the fact that be lighted a cigarette while driving, 

although a common custom, ma.y and should be considered as negligence. 


· Far from condoning, I condemn these failures on the part of accused pro
perly to fulfill his obligation to the public while driving an automobile. 
lly position is that there is not a ~cintilla of evidence to sh01f nor a 
single fact testified to from which the inference may properly or legally 
be drallll that the disregard of an obligation which the accused owed the 
public to refrain from driving while under the influence of liquor and 
to keep a constant lookout was the proximate cause or one or the pro:xi

. mate causes of the deplorable tragedy. Nor is there the slightest trace or 
evidence that accused drove ~scar oft the paved portion of the high
way on to the graveled shoulder, thereby striking the unfortunate young 
victim ot the accident, as apparently urged by the prosecution. If the 
record contained any facts from which it could properly and legally be 
interred that the deeeased had been walking on the pavement for a sui'.f'i 
ciently long period be.f'ore the accident to permit a sober person. driving 
in a care.f'ul., manner. to have seen him in time to prevent an accident, 
or fran which it could be interred that accused actually drove off the 
pavement, I could and would agree with the :majority. But the physical 
!acts, as presented by the record, and the testimo~ ot the witnesses 
negative ey such inferences, leaving, as I see it., mere conjecture or 
surmise as the basis !or the conclusions reached by the trial court and 
the majority 0£ the boa.rd. 

The most convincing proo! ot this statement on 'llf3' part is that a 

care.f'ul. examination or the exhaustive and painstaking opinion rendered 

by the majority fails to. disclose the conclusion ot the concurring Jllll9Ja

bers as to hOII' the tragedy occurred. Nor does the leng~ renew by the 

Sta.tf Judge Advocate throw any light on this vital feature of' the case. 

Naturally., there is no way to determine the line of reasoning followed 

by the court in'reaching its verdict. The net result is that we are 

presented with a finding, as approved by the majority- ot the Board o! 

Review., that by reason o! accused•s intoxicated condition and his failure 


· to keep a proper lookout h~ in some ·unknown manner drove his automobile 
•on to and against• the deceased, either on the paved portion o! the 

' road or on the graveled shoulder., thereb7 causing his death. 

If an inte~tional homicide -.ere charged, the deficiency which I 
· have pointed out would be ol 11ttle it any- importance. or moment. One is pre

sumed to intend and is liable tor the consequences ct Qne•s deliberate 
·acts. In the present instance, hcnrever, the accused is charged with an 
unintentional offense, ou alleged to haw been com.,dtted through culpable 
.carelesmess or :cegligence. HOii' 1• it J>,O&sible to determine accused's 
responsibility 1lhen there is lacking Uf1" conclusion as to the ipanner in 
which death was caused, based either on established tacts or on inferences 
!ram established tacts? 
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uwe must look alone to the evidence .as we f'ind it in the record**i:

It will not do to sustain convictions based upon suspicions OJ:'. inadequate 

testimonY". Let us apply this principle, previously quoted, to the pre

sent record. Deceased, a young civilian of' about sixteen years of' age, 

not shown by the record to· be suf'!ering from any mental or physical 

defects or to be under the inf'luenoe of' liquor, apparently had been walking 

north on the graveled shoulder on the eastern·side of' a highway, that is, 

rlth the traffic, accompanied by an enlisted man, Corporal Hoff'man. The 

paved portion of the highway was approximately eighteen f'eet wide, and 

the eastern shoulder was composed ot tirmly- packed gravel,. extending about 

ten to fif'teen feet from the eastern edge of' the paved portion to the 

adjacent building fronts and property lines, Just preceding the accident 

Corporal Hoffman was about three feet east of the pavement, on the shoulder.· 

Deceased was about six or eight inches to his lett., and consequently was 

closer t.o t.~e paved section. Corporal Ho!fman wa~ sure that deceased was 

quite near him immediately preceding the accident, £or they had just had 

a cigarette t.ogether and deceased had just finished saying something.

Corporal Hoffman did not hear the approaching car, did not see it approach

ing, and did not know that it had passed him by- when .it struck the de

ceased. Porporal Hoffman was momentarily engaged in placing cigarettes 

in a package when he heard a bang, and, looking up, discovered that 

deceased had disappeared. For all he knew, he stated, d~eased would have 

stepped out on the pavement. The automebile did not touch Corporal Hoffman, 

did not make him j'JlllP, and, as far as he.knew, did not even cane close to 

him. In. short, tar from raising a presumption or creating an inference 

that accused's car drove oi'! the paved section, the testimo_N" of Corporal 

Hoffman establishes that this could not hav~ happened, for it would strain 

the imagination to conclude that one walking merely three feet from the 

pavement would not feel the effects of the passage of a car, proceeding 

between thirty-five and .forty miles an hour, had that car been driven 


. of! the pavement- suf'!iciently close to him to strike a companion lfho a 
very few moments before had been walking six inches from him and between 
him and the pavement. Moreover, the only testim.ODY in the record with respect 
to the path or the cal' at least fails to suggest., 11' it does not definitely 
negative, the speculation, conjecture or surmise that the car left the 
paved section. Corporal Burchard, another enlisted man, walking on the 
west side of, ·the road, almost abreast o! Corporal Hoffman and deceased, 
saw the Cl!f approaching f'rom the south, on the.paved section east of the 

. center line. At that time it was about one hundred fifty yards from him. . 
"When he saw it a few seconds after the accident (probably not more than six 
or seven, assuming the car continued at the rate of thirty-five to forty 
miles an hour., as testified to by him), it was still on the pavement. 
Corporal Hoffman similarly placed the car on the pavement when he first 
saw it, after the accident,; going in a straight line and not swerving. 
But., in addition, there are the. physical facts to be considered. Deceased 
was undoubtedly- struck on the left leg between the ankle and the knee 
nearer the ankle, and the point of contact nth the automobile ,ra,a un~ 
questionably' at least·eighteen inches to the left ot the-extreme right 
side of the car, (that is., at least eighteen in~es to the left of that 
portion ot the car wi}.ich was closest to the graveled shoulder) 'Where was 
located a piece of metal., about eight or ten inches long., designed normal
ly to £1t and be clasped or welded on to the bumper so as to stand per
pendicularly over the bolt uniting the bumper to its support. This was the 
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pjece of metal that was knocked off. It may safely be assumed that de

ceased, apparently an average individual, measured about eighteen inches 

frcm shoulcier to shoulder. Consequently if accused had driven.off the 

pav1::rnent and struck deceased on his left leg with a portion of his car 

that was ei;~hteen inches from the right side, he would have passed within 

a foot or a foot and a half of Corporal Hoffitan. Yet the latter did not 

~ven realize that a car had passed by himJ Further there were no auto

~ocile tracks on the shoulder where the accident happened, although it 

is clearly evident £ran the picture Offered by the prosecution as its 

Ex.tu.bit l that. the graveled shoultier was of such a nature as to show 

tracks, a number being discernible in that picture. Finally., the testi 

r:.ony- shows that parts of the glass on the right headlight, unquestion

ably shattered by contact with the body of deceased after it had struck 

the bumper, were scattered about equidistant on and o!! the pavement 

i'rcrr. the principal point of accumulation, WHICH WAS ON THE PAVEMENT. 

I believe, therefore, that I am not dealing in conjecture when I state 

trat th<? record shows that accused was not struck while on the graveled 

zhoulder. 


As I see it, t}1en, deceased must have cane in contact with the car 
en the paved section of the highway. THERE IS NOT mm WOP.D IN THE RECOP.D 
'~1~AT ;.ECEASED HAJJ BEW WALKING ON THE PAVED SECTION, and, certainl.7 the 
theory of presumption of saf'ety, quoted and relied upon in part by the 
majority of the Board to sustain its views and commented. on hereina!ter 
(assuming that, as applied by the majority, it is to be accepted a.a a sound 
rule cf law) negatives the presence of the deceased on the pavement. As 
found by the majority, the road on which deceased was traveling was 
nozwally a 11 heavily traveled• one, and at this particular period, could 
1ogically be expected to have more than normal traftic by reason of the 
rresence uf a carnival two blocks south of the scene of the accident, 

.althourh there appears actually to have been little traffic at the time 
deceased was struck. It would certainly be violative or the presumption 
of safety rule to infer that a ;young man, possessing normal mental 
faculties, would walk on the paved portion or a road at night~ 

the traffic, that is, with cars approachine him on his side of the road from 
the rear, when there was a ten to fifteen !oot graveled area adjoining it 
on wr..ich he coulct·travel in safety. Nevertheless, the record, in my 
opinion, is conclusive that the contact actually took place on the paved 
section. Consequently, since there is nothing in the record to indicate 
that accused had been walking on the paved section and a presumption that 
he was not deliberately- subjecting himself to the daneers of traffic by 
walkin~ thereon, the only' logical conclusion-is that accused must have 
suddenly stepped out or swerved over into the road, 1n the path of the 
oncoming car. It is common knowledge that every- year numerous pedestrians 
are killed by being struck by motor vehicles without any- fault on the part 
or the driver•. Despite the •presumption of satetyt', literally hundreds 
of people daily gamble with their lives by trying to beat oncoming 
vehicles across streets and highways and in violating traffic rules, 
laid down £or their protection. I doubt whether there are maJ¥ operators 
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of automobiles who have not aeen pedestrians walk. sway or swerve 
into a road, without aey warning whatsoever, a.nd wi:t;hout arzy- apparent 
attention to approa.ohing traffic. AJJ I aee the picture, it is not 
a surmise but a logical oonoluaion from the ~eoord of trial that 
this is exaotly what aooused did. Sober or drunk, a driver is 
certainly not expected to anticipate tha.t a pedestrian. with a ten 
to fifteen foot spaoe inwhioh to walk oomf'ortably, NOT AT A CROSSING, 
is suddenly going to appear in hie path. Yet. (and again I must 
call attention to the previously quoted views of this office. "We must 
look alone to the evidence as we find it in the record••• It will not 
do to sustain convictions based on suspicions or inadequate testimoey") 
based on the only available evidence we have, supplemented by the 
physical facts. that is exaotly what must have taken place. Only a 
very few moments before the impact. deceased was walking within six or 
eight inches of Corporal Hof.finan. who was three feet off the pavement. 
Without attempting to determine exactly what took place, that is, 
whether deceased walked. swerved·or swayed onto the paved section, the 
location of hia injury, that is, on the left leg between the allkle and 
the knee. suggests very forcefully that, hearing the a.pproa.oh of ao
oused's oar and without realizing its proximity. deceased turned.around 
to hail it and in doing ao stepped out into the road, where he was 
struck on his left leg, which would naturally be turned toward the 
approaching oa.7. Obviously, the situation which I have depicted is a 
mere oonolusion, but, as I see it, it is based on the natural inferences 
from the evidence that was adduced and the physical facts that were es
tablished. AJJ opposed to these views there is merely the dictum of the 
majority that since aooused waa drunk and did not see deceased, he 
wa.a guilty of culpable negligence in driving his oar "on to and against" 
the deceased in some UDknowu manner, at some unknown spot, a.nd that 
this alleged culpabie negligence was of necessity the proximate cause 
or one of the proximate ca.uses of the accident. According to m:r 
ana.lysis the majority- of the Board unintentionally has failed to pus 
upon the vital question presented, and. with a full recognition of the 
fact that the la.~ requires that the culpable negligence of the driver 
of an automobile, involved in a fatal accident, be the pro~imate cause 
or one of the proximate causes of the homicide, relies upon accused's · 
la.ck of sobriety. a.nd, possibly. his striking a ma.toh with which to 
light a. cigarette while driving, to establish that necessarily, in the 
absence of proof to the contrary, &Ild·without arzy- proof as to how the 
'tragedy occurred. accused was guilty- of culpable negligence which was 
the proximate. cause of the tragedy. 

·\ 

In support of their legal conclusions. the majority quotes the 
suocinotly a.nd admirably expressed definition of "reasona.ble doubt" as 
given in the Manual for Courts-Martial. AJJ stated in the beginning of 
this dissent. I fully agree with this expression of the law. But in 
defining what is ~ "reasonable doubt" the draughtsmen of the Manual 
likewise, in m:r opinion, la.id down what is not reasonable basis for a 
conviction. '.lhe Manual states in parta 
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"It §eason.a.ble douby ia not a captious doubt, nor a doubt 
auggested by the ingenuity of counsel or court and UIIWarranted 
by the testimony; nor a doubt born of a merciful inclina.tion 
to pernut the defendant to esoape conviotionJ nor a doubt 
prompted by sympathy for him •••." 

Paraphrasing this exposition of what is- not "reason.a.ble doubt" I believe 
I 	 a.m justified in stating as an equally applicable legal principle that 

.conviction should not rest upon some captious conclusion or conclusion 
sucgested by the ingenuity of the prosecuting attorney or court e.nd un
warranted by the testimony, nor a conclusion prompted unintentionally 
by a prejudice against an accused because of his guilt of another 
act which offends good morals e.nd violates a soUDd code of proper conduct. 

It is well, too, to consider the full import of' the final sentence 

of the p~ragraph, dealing with reasonable doubt, quoted at page 29 of 

the majority opinions 


"A court martial which acquits because, upon the evidence, the 
accused may possibly be innocent falls as short of appreciating 
the proper amount of proof required in a criminal case as does 
a court which convicts on a mere probability that the accused 
is guilty. II 

In,unmista.kable language, courts are adjured not only to convict where 
there is only a "posaibility" that the a.ooused is innocent, but to acquit 
where the record of trial shows that there is a "mere probability" that 

~ 	 the accused is guilty. I respectfully submit that in tne present 
case this salutary direction has been unwittingly disregarded and that 
acoused is being convicted on a mere possibility that he was guilty of 
culpable negligence, which caused or was one of the contributing causes 
of the accident. 

I 

These same legal problems were discussed in C1.i 202359, Turner, 6 
B.H. 87. 127). lhe situation was strikingly like that presented in the 

case now under consideration. '.!he accused.was found guilty of the 

same offenses with which the accused herein was charged, namely, the 

operation of a.n automobile while under the influence of intoxicating 


.liquor, 	failure to stop and render assistance, and involuntary man

slaughter. His conviction was sustained by the Board of Review in 

a.lengthy opinion which considered the factual and legal aspects of the 

case in minute detail. lhe JUdge Advocate General concurred in the 

finding that the accused had opere..ted an automobile while under the 

influence of intoxicating liquor. but disagreed with the other two 

findings of guilty. In finding the record of trial legally insuff'i• 

cient to support the finding of guilty of involuntary manslaughter, 

he applie~ the identical principles which I have sought to apply in 

the present case. 1he record was duly submitted to the Secretary of War 

and by him laid before the President of the United States, who dis

approved the findings of guilty of involuntary manslaughter a.Ild failure 
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to stop and r~nder assistance. and approved the finding of guilty o! 
operating an automobile while under the influence of intoxicating 
liquor. all as reoor.imended by 'lhe Judge Advocate General. 

·,1hile the oomplete views of 'lhe Judge Advooate General are 
worthy of consideration, the following excerpts are particularly 
pertinent a 

11 5. Even if the evidence olearly established that the 
man struck by acoused 1 s automobile was Private Rutan still, 
in my opinion, it would for another reason fall short of 
provinG the charge of manslaughter. 

11 1 agree with what apparently is the view of the Board 
of Review that to sustain the conviction of m&.n.slaughter in 
this case the evidenoe must establish beyond reasonable doubt 
that the injuries. which resulted in death, were oaused by 
oulpable negligence on the part of the accused, or, as it is 
sometimes expressed, by his reckless, wanton oonduot showing 
disregard of human life. 

116. The evidence, while unsatisfactory in many respeots, 
may. for the purposes of this discussion, be regarded as 
sufficient to establish the following faota relative to the 
aocident in questions 

11 T'ne accused at the time and place stated, while • 
somewhat under the influence of intoxicating liquor, was 
operating his motor oar when it collided with a pedestrian, 
probably on his feet at the time,-and _seriously injured him. 
The circumstances appear to have been such that thv accused 
must have known that his oar had struck a human being and that 
the resultant injury was probably serious. Nevertheless, 
af'ter stopping momentarily he left the scene of the accident 
without any effort to ascertain the seriousness of its con
sequences and without rendering a.ey aid or assistance. '.!he 
vital question then arises whether or not culpable negligence 
on the part of the accused was the proximate oause of the 
collision. Unless all reasonable hypotheses consistent with 
the conclusion that the accident was not caused by culpable 
negligence on the part of the accused are exoluded by the 
evidence. the charge of ma.nalaughter cannot be sustained. 

'!Driving an automobile while under the influence of 
intoxicating liquor may be negligenceJ but the fact of the 
driver being in this condition is not necessarily the cause 
of a collision with a pedestrian• 
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n7. The fact is im oasible to know from the 
evidence what actua y cause t e ace dent. One oan only 
eurmise and no one le all be oonvioted ot crime u on 
mere eurmiae. 1he acoi ent mq or :may not ave been due to 
negligence on the part ot the aoouaed and, if due to 
negligence, the negligence may have been only alight aJ:14 
far from that culpable negligence necessar,y to 1u1tain the 
·charge of m&n.ala.ughter in this cue. It is just u reasonable 
to surmise that the edeatrian was struck 'aolel a.a the result 
of h a own negligence. e may well have been Talking ong 
the aide of the road and have atumbled or inadvertently 
stepped directly in front of the automobile. Such hypothesis· 

1 is far from unreasonable or even im robable, for accidents of 
that nature, without a:ny negl genoe upon the part of th~ 
motorist, a.re 6f almost daily occurrence. The Director ot 
Traffic here informally estimated that about half of the 
accidents in which pedestria.n.s are struck by automobiles are 
due solely to carelessness upon- the part ot pedestrians 11 

{Underscoring. supplied).· 

The conolusi~n reached by The JUdge Advocate General and ~eey 
apparently approved by the President is so thoroughly founded on sound 
legal and equitable principles, established not arbitrarily but for the 
protection c,f every individual, whether he is a ·civilian or a soldier, 
that I am unable. to follow the majority of the Board in its unquestion
ably conscientious determination that the facts in.the present cue 
present a situation which justifies the.drawing of a distinction between 
the two o•ses or adeviation from the views expressed by The Judge . . 
Advocate General. I have found no cue in which these views have been · 
overruled. CM 252521,' ~ 34 .B.R. 67, a recent cue invohing a 
charg6 ot involuntary ll!$ll8laughter, resulting· t.rom the negligent 
operation ot an automobile, in which a timing of guilty by the trial 
court of what was termed by- The Judge A.dTOcate General "negligent 
killing, 11 as well as of driving while ullder the influence of liquor,: 
and of not stopping to render assistance. wu upheld, did not require 
a d~scusaion of the problem with which we are confronted, nor wa.1 it 
discussed, for in that case the evidence showed that the deoeued had 
been walking on the paved section of the road tor 1ome time preceding 
the accident.· AB previously stated in this dissent, if there were uq 
testimoey in this record that the decea.sed had been walking along the 
paved section of the road a·aufficiently long time prior to the accident 
_to permit a sober driver, operating his ca~with ordinary care, to 

. have seen him, or that accused's automobile was driven oft the paTed 
section and struck the deceased while he waa on the graveled 1houlder, 
I would unhesitatingly concur .in the views of the majority. Since there 
is no proof on either score, +feel ~t the accused should not be· 
conrlcted on the poaaibility that in some unexplained way liia laok ot 
sobriety•was the proximate c~use of the homicide. ·· . --~-~ 
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Without speoit'ically holding that the "presumption of safety11 rule 
should apply_in trials before oourts-ma.rtial or in orimina.l trials be
fore oivil oourts, the majority, in its opinion, at least creates the 
impression that it believes that this rule should be made so applioable 
by quoting, apparently in support of its oonolusions, from the opinion 
of the Utah Supreme Court in the o~se of~ v. Busby, 131 Pao. (2d) 
510. 144 A.L.R. 1477, the only in.stance, as far as a.n_investigation 
a.nd. examination of the digests disolose, inwhioh an appellate oourt 
ha.a had oocasion to oonsider or apply this presumption in a criminal 
case. Assuming that suoh a rule should be made applicable in· criminal 
prooeedings, several features require oonsidera.tion before oonoluding 
that the. rule, as applied in ~ v. Busby, is applicable .to the 
present case. In the first pla.oe it should be no·ted that in the oited 
oa.se the accident took place at a street intersection in Salt Lake 
City, and that the court concluded that under the facts as established 
11the jury could have placed the decedent in the cross walk when he 
was swuok. 11 Secondly, immedia.tely following this statement and 
immediately preceding the portion quoted in the majority's opinion, 
appears the following a II There· is a duty on the pa.rt of the drivers to 
keep a lookout for pedestrians in the cross walk even though such 
driver may have a green light. State v • .Adam.son, (Utah), 125 Pa. 
(2d) 429. 11 Thirdly, I firmly believe that if a situation; such as the 
present reoord,.disolos&s, had been presented, the Uteth court would 
not have attempted to ·apply this doctrine, for it is very apparent 
that there is a_va.at difference between deliberately stepping into a 
cross walk or street intersection in the path of an oncoming oar, which 
one is presumed to have seen, a:ad swaying, swerving.or stepping out 
into a road in the path of an oncoming oar, approaching from the rear, 
which is, therefore, not visible to the pedestrian. Fourthly, as pre
viously pointed out; the presumption of safety bars the conclusion that 
the deceased in.~he present case had been walking for any length of 
time on the paved section of the road, with his back to approaching 
traffic, in view of the excellent area tor safe travel afforded him by 
the broad graveled shoulder•.Finally, it will be noted that the oourt 
was not attempting to reach conclusiona of fact - it we.a merely 
expressing its views as to the right of the jury to reach its oon
olusions. In a case which requires Presidential oonfirmation, · 
despite the weight to be given to. the findings of a court-martial, the 
Board of Review must weigh the evidence, reach conclusions on con
troverted tacts and apply legal principles to the facts as found 
by it. iihile legally recognized presumptions should be considered 
by it, where the record of trial does not justify the application of 
the presumption, it certainly is not and should not be bound by the 
findings o~. a court martial, whi~h has relied upon such presumption. 

. As stated previowsly, the case of~ v. Busby remains unique 

in permitting the application of this rule to criminal oaaes. The 

following two extracts, ta.ken from the notation f'ollawing the cited 

cue in .American Law Report, expla.ins the general rules of law, 

pertaining to the right or lack of right to apply this presumption• 
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"It is a. general rule, in aotions for damages for, or 
based upon, the death of one killed in an aocident, in whioh 
'there is insufficient evidenoe to make a oase against the defen
d&nt submissible to a. jury upon the questiom of negligenoe 
of' proximate, cause, tha.t. the presumption that the deoedent 
exerois.ed due oa.re. for hia own safety,· which arises in the 
absenoe of evidence upon that point, oannot be Used to oreate 
an inference of negligence on the part of the defendant, or to 
supply evidence, or aid in the establishment, of ~uch negligenoe, 
or, exoept in the type of oases subsequently disoussed herein 
(see heading 'Presumption in relation to proximate oauae where 
there is evidence of defendant's negligenoe,' infra.), to show 
that the defendant's negligenoe was the proximate cause of the 
a.ooident" (Underscoring supplied) • 

"Presumption in relation to proximate ca.use where there is 
evidence of defendant's negligence. rm.ere there is evidence of 
negligence of the defendant sufficient to coll$titute a case sub
missible to a jury, in an action based upon death by accident, 
or one necessarily involving a similar issue, it has been 
oonsidered that the presump~ion that the decedent wa.a in the 
exercise of" due oare for his own safety, arising 9.lld subsisting in 
the absence of evidence upon that point sufficient to dispel 
suoh presumption, may a.t lea.st serve the purpose of resolving a:ay 
doubt in the minds of the jurors, in case of equipoise upon the 
subject created by the defendant's insistence tha.t the proximate 
ca.use of the accident was, not his own negligence, but some oon
duot of the decedent." (Underscoring supplied). 

It will be noted that where there is not sufficient evidence to 
justify the submission of a. case to a jury upon the question of 
negligence or proximate cause, the rule does not apply. ·Its applioa.tion 
is restricted to ca.ses of "equipoise upon the subject" in the minds of 
the jury. It is impossible, of course, to discuss the va.rious oases 
in which this rule has been before the court. I find none reported from 
the State of Arizona., where the present case arose. I feel, therefore, 
tha.t I am justified in quoting from unanimous decisions by the United 
States Supreme Court and Circuit Courts of Appeals. 

In the oase of Loor,y v. Michigan Central Railroad Company, 200 
U.S. 480, 50 L. F.d. 664, Justice McKenna., as the organ of the Supreme 
Court, laid down the following principles a · 

"A ple.intiff•in the fir.st _instance must show negligence ori. the 
pa.rt of the defendant. Having done this, he need not go farther 
in those jurisdictions where the burden of proof is on the 
defendant" to show contributory negligence. In other words, if · 

11 
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· there ii :no evidenoe whioh 1pe&k1 one wq or the other with 
'reference to contributory negligenoe, of the per1on killed,. 

then it 11· pre1umed there Wt.I no 1uoh negligence. ••• 
But the ne i noe ot a defendant o&m10t b·• interred from a 

resum tion of care on e art ot the arson killed. A 
preaumpt on n e performance of .dut, 1.ttendl the defendant 
u well a.a the perao:a. killed. It muat be overcome by direct 
evidence. One presumption ce.nnot be built upon a.nother• 
(underscoring supplied). 

In Riess v. Pennsylvania Railroad Company, 107 Fed. (2) 185, . 
Judge Patterson, u the orgall of the Cirouit Court of Appeals, Second 
Circui:t, held• 

"'.lhe evidenoe is too meagre to indioa.te that .the truoic wu ever 
motionless on the rails.••• Tb.e matter is the merest guess 
work. If we pus this diftioulty alld 1.uume that the truck · 
did become motionless on the oroaaing, we find no basis for the 
fu:irther inf'erenoe that the truck waa .in that osition lon 
enough for the engineer to ave obsened it and stoppe t e 
train short of the crossing. '!he fault for this unfortunate 
fatality is left at large by the plaintiff's proot.••• · The 
presumption that·the deceased used due oare bears only on the· 
isaue of contributory negligenQe; it does not help the plaintiff 
on the issue ot negligence by the defendant, the defendant being 
likenriae entitled to a like presumption of due care on.that 
issue. '!he.trial court properl7 held that there was· inautficient 
evidence to take the case to the jury" (Underscoring supplied). 

In Mikolajo&yk v. Alloutt, 102 Fed. (2d) 82, · Judge Maria, u the 
organ of the Circuit Court of Appeals, Third Circuit; held• 

"We &re, therefore, oompelled to oonolude'tha.t the plaintiff 
failed to sustain the burden which the law out upon her to 
prove the negligence of the defendant• s driver. It wu in• 
cum.bent upon her to produce some eTidence to indicate that ta• 
aooident.ooourred sinoe. its mere happening was not evidence 
that one of the· parties to it was negligent.•••• The evidence, 
howeTer, leaves ua oom letel in the dark as to what aotuall . 
ooourred. Al t t we knmr is that the ri·ght front portion of 
the Allcutt truck came into contact 11'1th the rear of the Shein 

·truck. We do not kna1r whether the latter was standing still 
or in motion, nor do we know whether it wu on or ott the high• 
way or partly on alld partly off. It is obTioua that an;y ver
diot whioh the jury might have rendered upon the evidence Li 
tiiI'a case would have been baaed upon oonjeoture and not upon faot. 

"The presumption that the plaintiff' a deoea.aed husband exeroi1ed 
due oare d~ea not aa1iat her in meeting the burden ot proof ot 
the defendant's negligence. Th&t presumpti6n 1.riaea only when 
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neoessary to rebut an inferenoe of oontributory negligenoe. 
It cannot take the place of evidence a.a to the manner in whioh 
·the accident occurred nor' can it support an inferenoe that 
because the decedent must be presumed to have ueed due oare 
the driver of the Allcutt truck was negligent, aince, u we 
have seen. the mere ha enin of an accident does not uati 
an inference that it resulted from the neg igence of one of the 
parties to it 11 (underscoring suppl~ed). 

'.lheee'oitation, from opinions by our highest oourta., all ren• 
dered in cues involving oivil liability, emphube the danger ot 
applying the presumption of safety rule in criminal cues. It 1a 
poeaible to oonoeive of extremely unusual cues where a oourt mq pre
sume. that the deceued did not intend to commit auioideJ 'but it would 
be a marked deviation from the accepted vina of thi~ ottioe, namely', 
that a vercliot should not be baaed on aunniae or oonjeoture, to apply' 
this doctrine to the present cue or to accept it aa a gezieral rule 
for the guidance of co'l.lrta-ma.rtial in "the future. 

1be following holding in the oue ot .!!!z Te_ Vaupan, ,2 I).· O•. 
App. 146, whioh involved only the determiziatloA of a monetary. ol&im, 
aums up 'III¥' Tiews., and in 'III¥' opinion ahould apply. with redoubled tore• 
to a criminal proceeding, in which an indirldual 11 liberty 1a inTOlTeda 

. . . 
"Le gal ;eaponaibility of on:e peraon. to another c&DD.Ot be · . 
predicated upon evidence from which the jury om drur Ul il1• · 
ferenoe only by speculation, it being neceesar,y that the evidence 
be positive to suoh a degree that the inference ziatural~y ariaes." 

Judge .Advocate. 
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SPJGK - Cld 274812 lat Ind 

.11:i ASF, JAGO, Waahington 25• D. c. 
JUL 10 1945 . 

TOa The Secretary ot War 

1. Purauant to heouthe Order No. 9556, da.te<l !fay 26, 1945, there 

a.re tra.mmitted herewith for your action the reoord ot trial, the opinioll 

of the Board of Renew, one member diseenting., and the diuenting opinion., 

in the oaae of Seoond Lieutenant Mel J. Traoy (o.:.673602 )., Air Corpa. 


2. Upon trial by general oourt-me.rtia.l this officer was found guilty 

of inTOluntary ma.nslaughter in.violation of Article ot Wa.r-93 (Speoitioa

tion of Charge I)., and of opErating a.n autoJ110bile on a. publio highlrq while 

umer the intluenoe of intoxicating liquor (Speoifioa.tion 1, Charge II). 

He wu sentenced to be c.ismisaed the service., to forfeit all pq and allCM'

anoea due or to become· due, a.nd to be confined at hard lt.bor for a period 

of one yea.r and aix JnOntha. The renewing authority approTed the sentence 


· and forwarded the record ot trial for action under Article of War 48. 

3. A aummar,y~of the evidenoe ma1 be .found in the aooompaey-ing opinion 
ot' the Boa.rd of Review. I oonour in the opinion that the record of trial 
is legally auf'tioient to support the finding of guilty of Speoifioation 1 
of Cliuge II and of Cht.rge II, and the sentence and to we.rra.nt confirmation 
of the aentenoe, but I do not oonour in the opinion that it is legally suf
ficient to support tne finding of guilty of involuntary manslaughter 
Charge I and i ta· Speoif'ioation. · On the nit;ht 6f 2 N:,vember 1944 a. young 
oivilia.n., aooompe.ni(ld by an enlieted man, waa wa.lking north on the graveled 
snoulder on the ea.stern aide of an eighteen foot paved highwq near Yuma, 
Arizona. Thia ahoulcier waa composed of 1'irml'y packed gra.vei, extending 
about ten to·tifteen f6et from the ea.stern edge of the paved portion to the 
adjacent building fronta a.lld property line. Immediately prior to the aooident 
which ga.ve rise to. the oha.rgea a.gainat accused., the enlisted man was about 
three feet eaat ot the pa.wd seotion, on the 11houlder., and the ciTilia.n wa.s 
about •ix. or eight inchea to hi• left, and., theJ""efore., oloaer to the paved 
aeotion. Th& enlisted man did not hear the approach ot a.ey- oar., did not see 
e.ccuaed'• oa.r., and we.a una,rare Q.f tha faot that aocuaed's ce.r., which we.a being 
driven by aocuud from the south and therefore from the rea.r of the pedestrialll, 
ha.d struck hie cirtlian companion. He himaelt\wa.a not touched by' the oa.r, the 
pauage ot the oar did not make him, jump., a,nd., u far. as he knew, the ca.r di~ 
not even come .close to him. The :young\oivilian, ;who, according to the wit• 
neu., oould have stepped out on the pavement, ·WU struok by' aocuaed'• oa.r 
and was imtantl:y killed. There wer~ .no\eyewitnesaes to the accident, al
though another enlhted·man,1who wu ,oross the street t.nd had seen aocuaed'• 
oar approaching., did aee the deoeaaed ~eing·toased into the t.ir after the 

, oar had co:m.e into contact with him. The evid.enoe preoludee the conoluaion 
\tha.t the point of impact we.a on the graveled ahouider;. and shows that the 

\. .. . ' \ ·. 
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oar wu going proba.bly between thirty-fiTe and tor't7 mile, a.n hour, & rate 
ot apeed not in Tiola.tion of the 1ta.te 1ta.tutH a.pplioable to the aeoUon 
in llhioh the t&ta.l &ooident ooourred. All pcy-110&1 ta.ot1 &1 well &1 the 
logioal ded:uotiona and inferences from thll teat1mo:D¥ ot the Witneeeea H• 
tablilh tht.t cleoeued wu 1truolc while on the pa.Ted aeot1on ot th• road. 
A.ocsu.aed, about whou eobriety there n.a ~uoh oollt'lioting teatimoey, bui 
who wu town b7 the tri&l oourt to be under the 1ntlutJ:IOt ot 1ntozio&t1ng 
liquor, ieat1t1td th1:b he did not aee d.toeued and wu not ,....re ot the 
tact that ht ha4 1truok dtotued. 

'l'ho giat ot the di111nting opillion, with which I oonour, ii that 
aooua,4 11 oomotion ot the cbargt ot molwitvy :man,lauchttr J• butd u;,on 
1umi11, 1peo11l&t1on or oonJtot\lrt. !Mrt 11 no n1dtnoe that aoouud dron 
ott tu p&Tt.Mnt, Cid ~• nid.tnot 1how1 that d.totutd wu on tht 1houldtr 
illlntdi&itlf prior to tn. tatll aooicltnt. IA tu u th• rtoord. d.S.aalo111, 
ii 11 rtuon&blt to ooz,.ol~• th&t thl d.ooeue4 111pptd, nlkt4, ntnt4 or 
nqtcS OIRO ~ p&TIJHA11, Witho\111 r1&1h1ng tM proxim.'b7 Ot 'bU 0&1'1 01' CU.cl 
ollo ot iht oihtr »umuou a.ogUpxn aot, ot wb.ioh ptd111ni1.111 trtqu.nU7 &rt 
suUt,, flit nn1 ot tn11 ottl11, oonourrod 111 bl' ibo Pttddoli,, u opr111t4 
in CK IOHH, 'l'Ul'ne,, "ho tu\1 in whioh art 1117 1i&i1&r to "hou iA tn, 
pr111n 1111, &rt thAt oomoUcni mq no1 bo band UiOD 1\lffllu or oonJto~v.r,, 
Tiffi 'l'Mth IH in &Ootrit.not w1th tbt ,,unJ. .,\ll',IPl'll411lot ot iho ohU 
0011n1 u 111 tom ln 411i1U 111 tint ,u.111nlia1 opinion, fill toUmq ,nru, 
trom th• f\lrur out 1~111 till oo~},\&don r111htd. ~ '-"• ottiua 

H 




the laws of Arizona, punishable by oonfinement in the oounty jail. for not 
more than ninety days. I therefore recommend that the finding· of .guilty 
of Charge I &ni its Specification be disapproved, ar.d ·tha.t, in view of 
accused's previous good record during. the three yea.rs he ha.d been int he 
service, both as an enlisted man and a.a an officer, alld the fa.ot that his 
offenae, which we.s the result of overinaulbenoe at a sta.E party celebrating 
an athletic victory, involves no moral turpitude, the sentence be confirmed 
but commuted to a reprimand and forfeiture of $76 of .his pay per month for 
twelve months. 

4. ·Inolosed is a form of action aesigned to oa.rl"'J into execution 
the foregoing recomt:ienda.tion, should it meet with your approval. 

___,.,. ,,..-"t.... ~, ....,,. ,,~ .. ,:-.._.. 

;, 
2 lnclA MYRON C. CR.MER 

1. Record of trial Ma.jor General 
2. Form of action The JUdge .AdTooate General 

(Fir..,jinc: of [Uilty .:)f Charge I and its S0ecifi..c2.+.io:1 rl.isapprov€:d. 
SEntence CO:':firmed but cor.m11ted to rep:r'ir.1.qnd ::ind forfeiture of 
f75 per 1::0:.th· for b!elve months, b-; order of 1:.1·10 fv~tin;>, '3ec~etar,r 

· ·of '":ar~ · r_,.':;.!·.:.O. 35:3, 21 ,Jul 19!.5) 
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WAR DEPARTAil!:NT (3.39)
Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


. SPJGH-011 Z'l.4866 	 9 MAR.1945 

U N I T E D S T A T E S 	 ) Sl.'VENTH SERVICE COMMA.ND 

) ARMY SERVICE FORCF..S 


v. 	 ) 

) Trial by G.C.M., convened at 


Captain FRANCES A. FUTRELL ) . Fort Des Moines, Iowa, 8, 9-10 

· (L-500021), WAC; Second Lieu-) January 1945. Futrell1 Dismissal. 
tenant MARGAHET A. CURTIS ) Curtis and Pace: Forfeiture ot . 
(L-800033), '\"iAC; e.nd Second ) ~50 per month for twelve (12) months. 
Lieutenant GLADYS t. PACB ) ...

(L-l0006iO), WAC. ) 


OPINION' of the BOA."OJJ OF ~VIEW 
T.A.PPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board of Review bas examined the record of trial in the 

case of cme of the· of:t'icers. napied above, Captain Frances A. Futrell, 

and submits this, its opinion, to The Judge .Advocate General. Since 

only the legai sufficiency of the record to support the findings and 

sentence as to Captain Frances A. Futrell requires consideration or· 

the Board of Review, the legal sufficiency of the record to support 

the findings and sentence as to the other two officers named above is 

not considered in this opinion • .References in this opinion to "the 

accused" refer to Captain Futrell only. 


2. The accused was tried upon the following Charge and Speciti 
. cations& 

CHARGE1 Violation of the 96th Article of War 

Specification la (Finding of not guilty). 

Specification 21 In that Captain Frances A. Futrell, WAC, did, 
• 	 in Officer's Quarters 34-A, at Fort Dea Moinea, Iowa, 

on or about 4 November 1944, knowingly and wrongfull.y' 
permit enlisted men of the United States Navy to enter 
into and remain over night in said quarters at said ~lll1' 
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Post, while said quarters were occupied by female com
missioned officers of the Army United States, she, the 
sa:i.d Captain Frances A. Futrell, being then and there 
present and being then and there the senior officer 
assigned to said quarters. 

Specification 31 In that Captain Frances A. Futrell, HAO, 
did, in Officer's Quarters 34-A, at Fort Des Moines, 
Iowa, on or about 28 Octob~r 1944, knowingl7 and wrong•, 
fully permit enlisi;ed men of the United States Navy to 
enter into and remain over night in said quarters at· 
said Arley' Post, while said quarters were occupied by 
female commissioned officers of the Army United States, 
she, the said Captain Frances L. Futrell, being then 
and there present and being then and there the senior 
officer assigned to said quarters. 

Specification 41 In that Captain· Frances 'A.· Futrell, WAC, 
did, in Officer's Quarters 34-A, at Fort Des Moines, 
Iowa, during the night of on or about October 28-29, 
1944, wrongfully drink intoxicating liquor with and , 
in the presence of enl~sted men of the United S~ates 
Navy. 

Specification 51 In that Captain Frances A. Futrell, WAC, 
did, in Officer's Quarters 34-A, at Fort Des Moines, 
Iowa, during the night of on or about November 4-5, 
1944, wrongi'Ully drink intoxicating liquor with and in 
the. presence of enlisted men of the United States Navy. 

Specification 61 In that Captain Frances A. Futrell, UAC, 
did, in Officer's Quarters 34-A, at Fort Des iioines, 
Iowa, during the night of on or about November 18•19, 
1944, wrongfully drink intoxicating liquor with and 
in the presence of enlisted men of the United States 
Navy. . 

Specification 71 In that Captain Frances A. Futrell~ WAC, 
did, in Officer's Quarters 34-A, at Fort Des Yioines, 
Iowa, during the night of on or about October 28-29, 
1944, wrongfully associate with and entertain enlisted 

·men or the United States Navy. · 

Speoii'ication 81 In that Captain Frances A. Futrell, YlAO, 
did, in Of'ficer's Quarters :34-A, at Fort Des li'.oines, 
Iowa, during the night ot on or about Nove~ber 4-5, 
1944, wrongtullJ' aasooiate with and entertain enlisted 
men or the United States Navy. ' 
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Speei!ieation 91 .In that Captain Frances A. Futrell, WlO, 
did, in Officer's Quarters 34-A., at Fort Dee Moines;· 
Iowa, during the night ot on- or about November 18•19,· 
1944, wrongf'luly associate with and entertain a:Ueted 
men of the Unite~ States NaV7. · · 

As ·directed by the convening authorit1.she was tried together in a 

common trial with Second Lieutenant Gladys E. Pace and Secom Lieu- · 

tenant Margaret .l. Curtis. ·She pleaded no~ guilty to aU SpeoUioa

tiona and the Charge. She was found not guilty ot Speoi!ication ·1 · 

.and guilty or the remaWng' Speoifioationa azid ot the Charge.·' No 

evidence ot previou.s convictions waa considered. She wa1 aentenced . 


. to diemi11al•. 'l'he Nviewing authority approved the 11ntenoe and·tor-· 

warded the record ot trial.for action under Article ot'War 48. 


'• ' ., ' 

3. 'l'he i.oouaed who i1 married,.· Lieutem.nt Glad.71 1. hoe, Lieu• 
tenant Margaret A. Curt11, Lieutenant Franoee E. Flatt, and Lieutenant 
Aubre7 A. Stok11, all negr011, were the 10le oooupant1 of 0ttio1r11.' . 
Quartera 34-A, located on the poet, at,J'ort De1 1'1oini1, Iowa (i, 23, 30, 
79, l.37). on, Saturdar earJ.r in October 1941+, aoouaed and. I.itutenant 
Ourti1 brou;ht 11v1:ral 1&ilora to their quarteri, aZ.:,. tbe11 1ame 11110%'1 
were thin the tollowin1 dar. ~tar during that w11l(a meetiq wa1 ·held 

, at the 1us111tion,ot 1ooua1d, attended b7 all thl11 ott101r1 to di1oua1 
the q,u11tion, ot 1nt1rtainin1 1nli1t1d peraonn1l ot th• United. State, ·· · 
Navr in the WJ.O ott101r1 1 q,uartera, and the adv1aabll1t, ot ap!.A in• 
Yitins th••• 11:llor1. 'rhe ICOUlld at that timl 1tattd that· lhe knn . 
11 ·111 wrons to do thia but it' th17 wert dilon·,t it would. nn,r. bl · 
d110cw1rtd, All &1'1'1td' to th• propo1&1 1xc1pt X,ieuttnazit J'1att1 (!. rt;
JJ9). . . 	 ' ' ' ' 

' . ' • ~1 ' .. I. \ ·4' ,, 

CA tht WHk Ind ot 28, 29 Ootobtr 1941+ thrtt DIIZ'O 11ilor1 J 

were. ,nttrtawd in Quarter, .34-1., l>UZ'iq th• oour11 ot tha. 1TG1.n1 . 
'th, 1cou11d, tu 11110:1, and 1om1 of.the other oocupant1·ot tha boua,, 
drank whillc17, plafed 01rd1 and phonosrapb. noord1, U1utenant Stok11, 
th1 1oouaer, t11titi1d that tht 11:llor1 nmain1d onrnisbt, lht 11• . 
two ot th1m, ol&d oni, !n their und.1rw11r, !n tht d~inl room at 8 a,m, 
en tha 29th, ti1ut1nant J'lltt,, a zionpartioiP&At 1n·tha part111, t11t1• 
tied that 1h1 11w a 11ilcr•1 1hlt11 and •31ok1t• ,in the diwl room that 
mornin1, Ono· ot th• 11ilor1 denied that tht7 had IV,Jld onrnisht and 
1tattd that the 1nti:1 pcupl1tt the Cl\W'tera at 11,m, and went t.o a 
night olub, r1turn1n1 about 6 1,11., (!, 88, 19', U4,' W, 1'19, 186, 196, 
202) I , • • ' , S ' I • I 

l 
. 1· ···1·'. ' ' . 11! •• 

Thi non w11k end., 4 and 5 Ncn1llblr 1944, tllln wu anotbtr · 
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and did not leave until Sunday afternoon. · This was denied by one 

of' the ~ailors who testified that he and the other sailors left 

about 3 a.m. on the 5th and returned about 9 or 10 a.m. the same 

morning. Lieutenant Flatts _testified that when she arose about· 

9s.30 a.m. one or the sailors entered her room uninvited, when she 

was not .f'ul.ly clad, and that af'ter she told him to leave Lieutenant 

Stokes "pulled him out" (R. 90, 91, 144, 186, 197, 201). · 


Two of' the sailors visited the quarters on Saturday, 

18 November 1944. There was the usual drinking in which the accused 

participated. There was no direct evidence that the sailors remained 

overnight, on this occasion. The testimony of' Lieutenant Stokes and 

Lieutenant Flatts was contradict.ory ·on whether the two sailors who 


, , 	were there on the morning of' the 19th were the same two who were 
present in the quarters the previous evening. About 7 or 8 a.m. 
Lieutenant Flatts saw one _or them in the kitchen who "was not 1'Ully 
clad" although she was not clear as to what items of' his clothing· he 
lacked.. She ordered him to leave the kitchen because she was wearing 
only pajamas. One or the sailors testified that on this occasion he, 
his companion, and accused left the quarters·about 2130 a.m. on the 
19th in the latter's car. They drove "in town and had some drinks", 
~eturning about·7:.30 a.m. They had breakfast and'the sailors left 
immediatel.7 \hereafter, it then being about 9 or 10 a.m. (R. 91, 146, 
178,188,195, 201) •. On cross-examination Lieutenant Stokes admitted 
that she had an argument with accused about 7 a.m. 'on the morning of' 
the 19th about ~e f'ormer's urinating on the floor during the night. 
The two sailors testified on·oross-examination that the;y had seen evidence 
of' this immediatei,, after it happened•. · Lieutenant Stokes insisted on 
cross-examination.that she had o~ two or three drinks that night and 
was not intoxicated (R. 103, 1041 151, 191, 199). 

Two WAC officers, occupants of' adjoining· quarters since 
31 August 1944, testified that negro sailors were present in·the court
fU'd ot Quarters .34-A during week ends in October and November .but 
the;y were not able· to !ix the time with aey more preciseness than that. 
In addition, one ot them testified that ..on mon than one occasion she · 
was awakened by loud talking and laughter. She stated that this occurred 
sometime in October or.November but.could not identify the voices except· 
to sq that they were both male and !emale and failed to locate them aa 
arising in Quarters 34-A. 

4. The accused, after being warned of' her rights, elected to be . 
sworn and. testify in her own behalf. She stated that she was married 
to _a captain in the~ who was in the Philippine Islands. She entered 
the service 20 July 1942 and· was commissioned with the first class of' · 
negro WAC officers at Fort Des Moines. There is no o!f'icers I club which 
negro YIAC of'!icers may attend and if" they wish to entertain ·on the post 
the7 must do it in their quarters. With this in mind she searched. the 
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Army Regulations and made inquiries as to the existence of any · 
prohibition against entertaining enlisted men of the United States· 
Navy in her quarters., and drinking intoxicating liquor with them 
there., and was unable to find any. She ca.lled a meeting of the 
occupants 0£ Quarters 34-A to discuss the question of entertaining 
sailors in the quarters. During the discussion it was brought out 
that one of the proposed guests was an· educated man., the husband .of 
a former WAC officer. As custodial officer she was at all times con
cerned with the conduct of the occupants of the quarters and their 
guests., while they were present in the quarters., and she testified 
that none or·the participants at these parties was ever intoxicated 
or guilty of immoral conduct. 

On the morning of t~e 19th., about 2:30 a.m • ., she discovered 
Lieutenant Stokes, clad only in her pajama top., urinating on the floor 
of the entrance vestibule.to Quarters 34-A. Lieutenant Stokes refused 
to discuss the incident at that time because she was drunk. About 
7 a.m. the.same morning., when accused asked her tQ clean it up., Lieu
tenant Stokes denied that she had done it and stated that she was going 
to report the presence or·the sailoi-1 in the quarters and that she would 
"fix" accused. · : 

On.cross-examination and examination by the court accused ad
mitted she had learned during the course of her Army training of a 
policy against officers and enlisted personnel fraternizing but she 
stated that she always considered there might be exceptions to this 
dependent on the 1peculiar conditions existing on a particular post. 
1lhen confronted with a statement that she had made during the course 
of an investigation into the activities at Quarters 34-A she conceded 
that she had said that "we knew it {entertaining the sailors) was wrong 
but I guess we thought we could get away with something." She was the 
seniur officer·of Quarters 34-A and, as such., was responsible for the 
conduct of the occupants in the quarters. As to the morning of the 19th 
she testified that she drove the sailors into town., left them there., 
procured some sandwiches and returned., the whole trip taking about 45 
minutes. 

Lieutenant Curtis., after being warned of her rights., elected 
to be sworn and testify. She saw Lieutenant Stokes., who was intoxicated., 
urinate on the.floor on the morning of the 19th and heard the ensuing 
argument between Lieutenant Stokes·and accused. She never observed any 
conduct which she would regard as "wrong" at any of the parties attended 
by the sailors. On cross-examination and examination by·the court she 
testified that tne accused had drunk liquor in the presence o:t the sailors 
on the three week ends in question. She insisted that at no time had the 
sailors remai~ed all night at the quarters but on each occasion they had 
left and returned in the morning. 
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Lieutenant Pace, after being warned or her rights, elected 

to be sworn and testify. She corroborated the other defense witnesses 

in their testimony that nothing of an immoral nature occurred on any 

of the occasions when the sailors wei:e e_ntertained in t,heir quarters. 


5. a. Specifications 2 and ·2 of the Charge: 

These Specifications in effect charge that the accused per
mitted enlisted men of the United States Navy to remain in quarters 
occupied byUAC officers overnight on two.occasions, viz: 28 Octobe~ 
1944 and 4 November 1944. · The uncontradicted evidence establishes 
that. Quarters .34-A, located at Fort Des l1Ioines, Iowa~ was occupied 
solely by WAC officers; that the accused was the_ ·senior officer assigned 
to these quarters and charged with the duty of preserving good order end 
decorum therein; that she was present on both of the dates in question; 
that enlisted men of the United States Navy were entertained in these 
quarters ·after midnight of 28 October 1944 and 4 November 1944; that on 
z:; October 1944 they were present there about 7 a.m. and that on 
5 November 1944 they were present there about 9:.30 a.m. Lieutenant 

·stokes testified.that .on both occasions they remained in the quarters 
pvernight and she stated that'about 8 a.m. on the morning of the 29th 
she saw two of the sailors, clad only in their underwear, in the dining 
room. Lieutenant Flatts, an obviously reluctant witness for the prosecu
tion; corroborated ~his evidence by her testimony·that on.the same morn
ing she saw a sailor's 11hat11 and "Jacket" in the dining room when she 
awoke. One of the sailors testified that about l a.m. on 29 October 
1944 the entire party left the quarters and attended a night club, re
turning about 6 a.m. As to 5 November 1944 this same sailor testified 
that he and the. other sailors departed for 11 town11 about .3 a.m. and re
turned to the quarters about 9:.30 a.m •. The ~ourt resolved this conflict 
in the evidence adversely to the accused. Considering that the sailor's 
testimony,was uncorroborated; that neither the accused nor the other two 
officers who were tried with her referred to the alleged trip to the 
night club 29 October; that the presence of the sailors in the quarters 
at 9:.30 a.m~ on 5 November, when they had lert there only a scant six 
hours before, after a night or drinking, is much more rationally ex
plained by the fact that they remained there overnight than by the story 
of their departure for town and early return, it is clear that the court 
was amply warranted in its action despite the existence or testimony 
tending to impeach Lieutenant Stokes as a witness. It ne·eds no el.a.borate 
argument to show that. the presence of these men in the circumstances re
vealed by this record, even in the absence of any immoral conduct, was 
bound to excite unfavorable comment, a situation it.was the plain duty 
of accused to prevent. The conauct of.the accused in failing to prevent 
these sailors from remaining overnight in these quarters when she had 
the duty and power to do so, was prejudicial to got>d·order and military 
discipline. The record amply warrants the fin~lings of guilty of these 
Specifications and of the Charre. 
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b. Specifications 4, 5 and 6 of the Charge: 

These Specifications charge that the accused drank intoxi
cating liquor with a~d in the presence of enlisted men of the United 
States Navy on three occasions, viz: 28-29.0ctober 1944; 4-5 November 
1944; and 18-19 November 1944. The evidence clearly establishes, and 
it is not denied by accused, that the. drinking occurred as alleged. 
Drinking by a female officer with enli~ted men of the Navy at parties 
that lasted far into the next morning in female officers' quarters on 
an Army post is, in the opinion of the Board of Review, clearly a 
violation of Article of ,iar 96. The record in this respect amply 
sustains the findings of guilty of Specifications 4, 5 and 6 of the 
Charge and the Charge. · · 

c. Specifications 7, 8 and 9 of the Charge: 

These Specifications allege that the accused wrongfully as
sociated with enlisted men of the United States Navy on the same·dates 
on which she was charged with wrongfully drinking with these enlisted 
men. The evidence reveals that the wrongful association complained of 
occurred at about the same time, in the same place and with the same 
sailors as the drinking of which she has been found guilty under Speci
fications 4, 5 and 6 of the Charge. However, the drinking.alleged in 
Specifications 4, 5 and 6 was but one aspect of the accused's association 
with these seamen. In addition, she and the seamen ate, danced, played 
cards and entertained themselves by playing a victrola. Such association 
with enlisted personnel of the Havy was properly charged under Specifications 
7, 8 and 9 and did not constitute an unreasonable multiplication of charges.· 
The record of trial s~pports the findings of guilty of these Specifications. 

6. War Department records show that the accused is married and 
.33 years of age. She enrolled in the Vi°AAC on 18 July.1942 as an officer 
candidate. On z:) August 1942 she was appointed third officer, WAAC, and 
entered upon active duty the same date. She was promoted to first officer 
effective 23 December 1942 and appointed a captain in the Army of the 
United States, \"lAC, on 1 September 1943. She is a college graduate and 
prior to enrolling in the WAAC was employed as an auditing clerk for the 
City of Toledo and as a physical instructor. At one time she was editor 
of a negro newspaper. A confidential report made by the Provost Marshal 
General at the time her application for enrollment in the l'iAAC was pend
in;:: states that "the subject's morals are open to question." She is 
said to have associated with both negro and white men. 

7. The court was legally constituted and had jurisdiction of the 
person and offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
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of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon con
viction of a violation of Article of War 96. 

~ ;>;7. ~ , Judge Advocate 

{Ji. 'Rt ,,,;I& /4 £.,1c ~ , Judge Advocate 

·~· ../.@-.....___, Judge Advocate ..+-----·__._....,..__.....,.. 
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SPJGH-CIJ 274866 1st Ind 

Hq .ASF, JAGO, liashi.ngton 25, D. C. MAR 211945 
TO: The Secretary of ,iar 

' 1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Captain Frances A. Futrel~ (L-500021), Uomen 1s Army Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. 
I recommend that the sentence be' confirmed and carried into execution. 

J. Inclosed are a draft' of a letter for your signature, .trans
mitting the record to the President for his action and a for~ of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action.meet with approval • ., . 

3 	Incls MYRON C. CRAMER 
Incl 1 - Record of trial Major General 
Incl 2 - Drt ltr for sig The Judge Advocate General 

S/'il 

Incl 3 - Form of action 


(Sentence confirmed. G.C.M.O. 158, 24 Apr 1945) 
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(31,9)
·,;Ail. L..:.PAH.l'~LNT 


Army Service .forces 

.In the Office of The Judge Advocate General 


·,iashington; D. c. 


SPJGH-CE 274869 1Z MAR J945 

UNII'BD STA'l'i::S ) THIP.D AIR i,~ORC:C: 
) 

v. ) 'J.'rial by G.C.1.:.,. convened at 
) Charlotte, lforth Carolina, 

Private L:cDOlIALD DIAW ) 15 January 1945. Dishonorable 
(34246469),333d Army Air ) discharge and confinem~nt for 
Forces Base Unit, ltiorris ) nine (9) months. Disciplin~ry 
Field, t;harlotte, Horth ) Barracks. 
Carolina. ) 

HOLD IHG by the :aOARD GF Rl!..'VIE',i' 
TAPPY, GA1lBI:GLL and T~Vl:;'l'HAN, Juc;ge Advocates 

1. The record of trial in the case of the soldier named above 
has been eY.amined by the Board·of Review. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

.· CHARCli:1 Violation of the 65th Article of \iar 

Specificatior, 11 In that Private IvicDonald Dixon, Squadron C, 
333d AAF Base Unit, having received a lawful order from 
Corporal Thomas s. Garrison, a non-commissioned officer, 
who was then in the execution of his office, to go on 
guard, did, at Il'.iorria Field, North Carolina, on or fl.bout 
30 December 1944, wilfully disobey the same. 

Specification 2s' In that Private McDonald Dixon, * * *, did, 
at Morris Field, North Carolina, about 2 January ·1945, 
atte~pt to assault Cornoral Thomas S. Garrison, a non
comrni::.sioned officer, with a steel chair, while said 
non-eo.amissioned officer was in the execution of his. 
office. • 

Accused pleaded·not guilty to the Charge and Specifications. He was 
found guilty of .the Charge and o~Specificatio~ land not guilty of 
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Specification 2 but guilty of an "attempt to assault Corporal Thomas 
S. Garrison, a non-commissioned officer, with a steel chair" in vio
lation of Article of ·1:ar 96. Evidence of one previous conv1ction of 
willfully disobeying a lawful command of a superior officer ,vas intro
duced. He was sentenced to dishonorable discharge, total forfeitures 
and confinement at hard labor for nine months. The reviewine authority 
approved only so much of the "findings of guilty of Specification 2 of 
the Charge as involves a finding of guilty of an attempt to assault the 
person alleged, at the time and place, and in the manner alleged", 
approved only so much of the "findings of guilty of the Charge as re
lates to Specification 2 as involves a violation of Article of llar 9611 , 

approved the sentence, designated the United States Disciplinary Bar
racks, Fort Leavenworth, Kansas, as the place of ccnfinernent and for
warded the record of trial for action pursuant to Article of ijar 5~. 

3. The record of trial is legally sufficient to sustain the 
findings of guilty of Specification l of the Charge and the Charge. 
The question requiring consideration here is whether or not the record 
of trial is legally sufficient to sustain the finding of. guilty under 
Specification 2 of the Charge and to sustain the sentence. 

4. The prosecution introduced evidence to show that on 2 January 
1945 an investigation was being conducted by Captain Thomas ,i. Bonner., 
accused 1siq_uadron commander, in his office in the squadron orderly room 
relative to accused's alleged disobedience of a lawful order given to 
him by Corporal Thomas s. Garrison (R. 5, 19). In addition to Captain 
Bonner, accused and Corporal Garrison were present at the investigation. 
Although the captain was conducting an official investigation, Sereeant 
Amos j·enkins, acting First Sergeant, and Corporal Garrison both testi
fied that the latter was "off duty" at the time (R. 7., 8, 12, 19). 
During final staees of the investigation Corporal Garrison seated him
self at a desk in the orderly room to write a statement of the events . 
relative to the alle~ed disobedience and, after a brief exchange of words 
between accused and ~orporal Garrison, accused picked up a steel chair as 
he left the captain's office, folded it, "drew it back in his right hand" 
although he did not raise it to a "striking position" and walked toward 
Corporal Garrison sayinr, "you lyine son-of-a-bitch, I will kill you11 

(R. 5., 6, 9., 13, 16-19). Sergeant Jenkins and Sergeant Luther C. !I.orris 
promptly intercepted accused. Accused offered no resistance as Sergeant 
Iforris erasped his arm and as Sergeant Jenkins took the chair from him 
(d. 11, 13, 15-18). Accused had reached a point about two paces from 
Corporal Garrison when relieved of the chair (R. 19). 

5. After having been advised of his rights., accused elected to 
give sworn testimo:-i.y in his own behalf. In part he testified as fol
lows (rt. 23): 

"Captain Bon."ler did not call me iri his office. He talked to 
me in the corner of the 1st Sergeant's office and told me he 
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would have to put me in confinement for not going on guard, 
· and before he could tell me that the corporal started runn,ing 

his mouth and ·told me be woke me up. There was a chair··sltting 
there between me and Captain Bonner and Sergeant Jenkins·told 
me to go up to Captain Bonner and I stepped up to him . and I 
moved the·chair and still had the chair in my hand;, I still 
had the chair in my hand when Captain Bonner told me I was in 
confinement. Then Corporal Garrison was still running bis 
mouth and I cursed him. On my way out Morris took the chair 
and Sgt. Jenkins told me to pack my·clotbes and I told him 
they were already packed. 11 

He further testified that he did not pick up the chair to assault Cor
poral Garrison with it but merely was removing it from his path as he 
stepped t01Jard Captain Bonner to report to him. He claimed he held the 
chair in his hands all the time he talked with Captain Bonner and still 
bad it in his hands as he left after -the interview (R. 24, 27). He ad• 
mitted he was angry at Corporal Garrison and that he calledhim •a liar 
and a son-of-a-bitch" but denied that he stated he was going to kill him 
(R. 24, 25). . 	 . . ·. · · · . 

. 6. On rebuttal Captain Bonner testified that accused did not pick 
up the chair when he entered to report, that he did riot have the chair in 
his hands during the interview but that he picked it up after the inter
view was over (R. 28). . · · 

7. The. accused was charged under the 65th Article of '\'Iar with "at
tempting to assault" Corporai Garrison, a noncommissioned officer, with 
a steel chair while the latter was in the execution of.his office. He 
was found guilty ot an •attempt to assault Corporal Thomas S. Garrison, 
a non-commissioned officer, with a steel cbair11 in violation of Article 
of War 96. Thus, the court found that the corporal was not in the execu
tion of bis office at the time the disturbance occurred although the 

· evidence 	f'Ully established the contrary. Apparently the court's findings 
were induced by the testimony that accused was "off duty" when the in
vestigation was being conducted. It is quite apparent that the enlisted 
men who so testified merely meant that the corporal was not performing a 
scheduled, routine military duty. He was performing a £unction of his 
office, however, because he was present at an official investigation to 
which he had been summoned by his commanding officer. He had been called 
to the interview to relate to his commanding officer the events of the 
preceding nisht when accused had refused to obey the corporal's order to 
perform guard duty to which he had been detailed. Consequently, Corporal 
Garrison was in the execution o~ his office when he attended this inter
view. · 

l 

Be the foregoing aa it·may, nevertheless, the court expresely 
. found that the corporal was not in the exeoution of hie ortice. In hil · 
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action, the reviewing authority approved "only so much of the :findings 
of guilty of Specification 2 of the Charge ~s involves a finding of 
guilty of an at.tempt to assault the person alleg_ed, at the time and 
place, and in '\;Ile.. ~nner al,leged 11 , in violat:i:on of Article of Har 96. 
Thus, the questi.~_liere posed for decision is whether or not there 
exists such an off~nse as "attempt ·to assault" under the 96th Article 
of. War. - · 

An assault is an attettpt to do corporal hurt to another (MCM, 
1928, par. 1491). Thus, an attempt to assault constitutes an attempt 
to attempt. In Corpus Juris Secundum, Vol. 6, p. 940, it is stated 
that: 

"As an assault necessarily includes an attempt, and is, 
in itself, an attempt to commit a crime, it would seem that 
there can be no such offense as an attempt to commit a simple 
assault." 

In Bishop's Criminal Law, 9th ed., Vol. 2, p. 43, is found the following 
statement; 

11The I'8ader has not failed to discern that an assault is 
in itself a particular kind of attempt. It would seem, there- · 
fore, not possible that there should be an indictable attempt 
to commit a s~ple assault." 

In the case of Wilson v. State of Georgia (1874) 53 G~. 205, the only 
case uncovered in our. research on this question, the trial court found 
accused guilty of an 11attempt to make an assault." The appellate court 
held that there w~s no such crime and reversed the conviction. On page 
206 of its opinion the court saids 

11As an assault is itself an attempt to commit a crime, an at
tempt to make an assault can only be an attempt to attempt to 
do it, or to state the matte·r'still. more definitely, it is to 
do any act towards doing an act·towards the col!Ullission of the 
offense. This is si!tply absurd. As soon as any act is done 
towards committing a violent injury on the person of another, 
the party doiz:ig the act is guilty of an assault, and he is 
not guilty until he has done the act. Yet it is claimed that 
he may be guilty of an attempt to make an assault, when, under 
the law, he must do an act before the attempt is complete. The 
refinement and metaphysical accumen that can see a tangible 
idea in the words an attempt to attempt to act is too great for 
practical use.· It is like conceiving of the beginning of 
eternity or the starting place of infinity." 

Ue are fully in accord with the conclusions reached ty these authorities. 
In our opinion there is no such offense as an attempt to commit a simple 
assault at least at common law. 
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. ,.'e are not urunindful of the provisions of Article of '1,ar 65 
or. of the languaee contained in the i,.anual for Courts-i·.a::-tial 1928 
Appendix 4, .Form 152. Article of iiar 65 provides for the punishment 
of any soldier "who strikes or assaults, or who attempts or threatens 
to strike or assault" a warrant officer or noncomnissioned officer 
while in the execution of his office. 'l'his provision 11 covers any un
lawful violence aeainst a warrant officer or a noncommissioned officer 
in the execution of his office, whether such violence is merely threatened 
or is advanced in any degree toward application" (r..cr.r, 1928, par. 135a). 
The :ecognized form of specification for one of the offenses against a 
sentinel is worded in part as follows: 

"In that ___ did * * * (attempt) ( threaten) to 

(strike) (assault) ___, a sentinel in the execution of 

his dt:.ty ***•"(ACM, _1928, App. 4, Form 152). . 


From the foregoing it would appear that any violence menaced by a soldier 
toward. a warrant officer or a noncol:llllissioned officer who is in the 
execution of his office, though it falls short of constituting an assault, 
is a military offense. It further appears that it is a military offense 
to attempt or threaten to assault a sentinel in the execution of his duty. 

The reason for creation of these offenses which were unknown 
to the common law is not obscure. It is imperative in the expeditious 
discharge of military duties that higher authority be free to perform 
all functions of its office and issue all necessary orders and instructions 
to, and engage in all required official intercourse with, personnel of 
lower echelons without meeting any threat or menace of violence whatso
ever from the latter. This proposition is a natural offspring of the 
well established parent proposition that all lawful orders of higher 
military authority shall meet with prompt and complete obedience fl-om 
lower echelons concerned therewith. Furthermore, it is imperative that 
all sentinels on duty meet with prompt and proper response and conduct 
from all military personnel. Discharge of their important duty would be 
seriously impaired if military discipline were to permit military person
nel to offer or threaten violence to them so long as the display of force 
amounted to something less than an assau}.~. 

In those two special situations, mfl_itary law is concerned with 
actions against military personnel engaged in the execution of their of
fices or in the discharge of a particular duty. Here, however, accused 
was found guilty of attempting to assault a noncommissioned officer not 
in the execution of his duty. An examination of the authorities on mili 
tary law has not revealed that, under the customs of tpe service, such an 
attempt ·is othe"r than an attempt to commit a simple assault; Military 
necessity neither compels nor permits the creation of a special military 
offense to be known as assault upon a noncommissioned officer not in the 
execution of his office and the creation thereafter of a further offense · 
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to be known as an attempt to commit such an assault. ·,ihen not per
forming the military functions of his office no reason exists for 
protecting the person of a noncommissioned officer by other.legal 
safeguards than those existing for the protection of civilians. 
Only the well recognized coi:ir:.on law offense of simple assault, and 
not any special military offense, has been colllillitted when a soldier 
assaults a noncommissioned officer who is not in the execution of 
his office whether the act occur on a military installation or at 
any other place. 

It is our opinion that the court found accused guilty, under 
Specification 2 of the Charge, of an attempt to commit a simple assault, 
which is not an offense under Article of i"iar 96 or any other Article of 
Uar and that, accordingly, the finding of guilty under Specification 2 
of the Charge is not sustained. The evidence does sustain the .f':inding 
of .guilty of Specification 1 of the Charge for which the maximum sentence 
authorized is confinement for six months and forfeiture of two thirds pay 
per month for a like period.· (AinM, 1928, Table of Illaximum Punishments, 
par. 104.£). · . . · · · 

8. For the reasons stated, the Board of Review holds the record 
of trial legally insufficient to support the finding of guilty of Speci
fication 2 of the Charge, but legally sufficient to support the findings 
of guilty or Specification land the Charge and legally sufficient to sup
port only so much of the sentence as involves confinement at hard labor 
for six months and forfeiture or two thirds pay per month.for six months. 

~~~~~~~~~~~D·Q<~~~~~-~~~~~~~~~~~---'~ge~~te 
/4k,,..,u /t.-£;,,~ , Judge Advocate 

7{ilt.~.........~~ ,
....----~.,.._..,,,a:;.:Z111:-._____ Judge Advocate 

6 


http:coi:ir:.on


(355) 


SPJGH-CM Z71.;3&:, 1st Ind 
. 14 MAR 1945 

Hq ASF, JAGO, Washington 2~, D. c. 

TO: The Commanding .General, Third Air Force, Tampa, Florida. 

. 1. In the case of Private McDonald Dixon (.342464&:,), 333d Army 
Air Forces Base Unit, Morris Field, Charlotte, North Carolina, 
attention is invited to the foregoing holding by the Board of Review 
that the record of trial is legally insufficient to support the finding 
of guilty of Specification 2 of the Charge, but legally sufficient to 
support the findings of guilty of Specification l and the Charge and 
legally sufficient to support only so much of the sentence as involves 
confinement at hard labor for six months and forfeiture of two thirds 
of his pay per month for six months, which holding is hereby approved. 
Upon vacation of the finding of guilty of Specification 2 of the Charge 
and vacation of so much of the sentence as is in excess of confinement 
at hard labor.for six months and forfeiture of two thirds of his.pay 
per mont~ for six months, and the designation 9f a post guardhouse as-· 
the place of confinement, you will have authority to order the execution 
of the sentence. · 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing.holding and 
this indorsement.- For convenience of reference, please place the file 
number of the record in brackets at the end of th~ published order, as 
follows: 

(CM 'Z7/.;3ff!). 

1 Incl MYRON C. CIWiER 
Record of trial Major General 

The Judge Advocate General 
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'VIAR DEPART:cl:NT 
Arrrry Service Forces 

In the Office of The· Judge Advocate General· 
Washington, D.c. 	 (35?) 

SPJGN CM 2?4898 

9 MAR t94S 
U N I T E D_ .' _S T A T E S 	 ) SECOND AIR FORCE 

) 
) Trial by G.c.?J., convened at 
) Deming Army Air Field, De~ing, 

Second Lieutenant DAVID ) New Eexico, 23 January 1945. 
S. LITSIS (0-797854), Air ) · Dismissa1. 
Cor~ ) 

-----~-------_ OPilHON of the BOA.F.D OF FEVIE1.'f 
LIPSCOMB, 0 1CONNOR and MORGAN, Judge Advocates 

l. The Board of Review has examined the record of trial i.n the 
case of the:officer name~ above and submits this, its opinion, to The 
Judge Advocate General. . · · 

2. '· The. accused was tried upon the following Charees and Specifi 
cations: 

' 
CHARGE I: - Vi~lation of the 	61st Article of War. 

S~ecification: In that. Second Lieutenant Da~id s. Lits'is, Air 
Corps; 20?th Army Air Forces Base Unit, ·di?,· wi th~'t proper 
leave, absent hi~self from bis station at 0 iggs. tield, Bl 

· Paso; Texas, from about S December 1944 to about 29 December 
1944. · . 	 . 

CF.AR.GE II: Violation of tli.e 64th Article of ·,"far. 

Specification: In that Second Lieutenant Davids. Litsis, Air 
Corps, 20'7th Arney Air Forces Base Unit, h~,ring received a 
lawful command from Major Rf.chard T. Akins, Air Corps, his 
superior officer, to 11 report to .me tomorrow morning at my 
office at eight o'clock", did, at Biggs Field, El Jaso, 
Texas,_: on or about S December 1944, wili'u11y disobey the 
same • 

.·,' 
CHARGE III: Violation of the 96th Article of rlar. 

Specification °l: In that Second Lieutenant David S. Litsis, Air 
Corps,-:20?th Army Air.'Forces Base Unit, did, at l:.l Paso, Texas, 
on or about 12 October 1944, with intent to defraud, wrongfully 

• , • 	 • I 
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make :!r.d utter to El Paso Officers I Club, fo~crp~rated, a , 
certain c~eck., in vrords and f:tc:ures a;; .~01::.o"r.,, to wit: 

31 Paso 
Officers' Club _October ll._19"'

NAI.'E) The At¼lJ..a.. Bank____ 
OF) 

' BANK) A.ttaU!.,_.!lih~.. 
CITI ST.\'i?. 

P..I\.Y TO TH& 00 
ORDEJ\ OF .____E~l_Paso Officer's Club, ]nc_..________$_1_5_]!_ 

~..§ll_and no /loo - - - - - - - - - - - ..::. - - - .;. - - -' - - - DOLIARS 

§!R~_NUllBER: Mczz.as.t...... ·David s. Litsis 
ORGANIZATION : 207th AAF . SIGNATUP.E 

E,ANK: 2d Lt, ; _______
Ba~e u.::..n...,.ii..i,t"--------

STAT.1.Q.N: Bigr;s Field 

and by means thereof, did fraudulently obtain from said El Paso Officers' 
Ciub ~~15.00., he., the said Second Lieutenant David .s. Litsis., · then well 
lmowing that he did .not have and not intending that _he· should have suf
ficient funds in The Attalla Bank., At":Plla., Alabama., for the payment of 
said cheek. · 

Specifications 2-11., il'lclusive: Identical in form ,d.th Speci.i'ica
tion 1 except as to dates and amounts which are as follows: 

DATE A.HOUNI 

Specification 2: 10/14/44 $ 30.00 

Specif'ication 3: 10/14/44 t-30.00 

Sp3cii'ication 4 i 10/15/44 $ 30.00 
,' 

Specification 51 10/16/44 $ 30.00 

Specification 6: 10/lS/44 $ 30.00 

Specification 7: lO/l?./44 $ 20.00 

Specification 8: 10/21/44 $ .30..00 

Specification 9: 10/24/44. $ 20.00 

Specification 10: 10/25/44 ~~ 30.00 

Specification 11: 10-26/44 $ 30.00 

2 
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',.'he accused ·pleaded guilty to, and was found guilty of, all Charges and 

S~ecifications thereunder. He was sentenced to be dismissed the service, 

to forfeit all pay and allowances due or to become due, and to be confined 

at hard labor, at such place as the reviewing authority might direct, for 

five years. The reviewing authority approved only so much of the sentence 

as provided for dismissal and forwarded the record of trial for action 

under Article of War 48. 


3. 'fhe evidence for the prosecution shows that, upon returning to 
his station on 7 December 1944 from San_Antoni~ Te~s, where he had un
successfully attempted to "borrow money" to "pay off some bad checks", 
the accused called ;'.k,jor Richard T. Akins on the telephone and asked per
mission to visit St. Louis, Missouri, for the PIIPOSe of continuing his 
quest for funds. Despite the accused's repeated pleas and his assurance 
that he would 11 ba back in a short time", Major Akins denied the request 
and "gave a direct order saying, 'You will not go to St. Louis and you 
will _report to me in my office at eight o'clock tomorrow morning'" (R.14-15). 
Although he undarstood these instructions, the accused absented himself 
without leave the following morning apd did not report. He was returned 
to military control at Bolling Field, District of Columbia on 29 December 
1944 (R. 11-12, 14; Pros. Exs. 1, 2). · · 

4. .. After being fully apprised of his rights relative to testify

ing or remaining silent, the accused took the stand on his own behalf. 

His story was one of misfortune piled on misfortune•. When transferred 

to Camp Sibert, Alabama, in January of 1944, he owed a debt of some three 

hundred dollars consisting largely of medical expenses incurred by his 

wife (R. 16) •.. The following month the Officers' Gue!t House in which he 

and his wife were living caught fire and all of their personal. belongings 

were destroyed. Since he carried no insurance, he was compelled to borrow 

again to re-outfit themselves (R. 17, 27). 


Several m~nths· later in August of 1944~ after his transfer to 

El Paso, Texas, his wife suffered a miscarriage which not only left her 

physically incapable of doing any work for a long period but.temporarily 


·affected her mind. SL1ce her mental condition was apparently not easily 
recognizable, he remained unaware of its existence. One of its manifes
tations was a buying spree on an extravagant scale considerably beyond 
his means. During October of 1944 she "ran up a large billn at the White 
House Department Store aggregating almost six hundred dollars. lne 
accused finally closed the account but the damage had been done (R. 18, 
26). While indulging in prodigal spending at the local stores, his wife 
was also wasting substantial sums of money on long distance telephone 
calls to her mother in St. Louis. In October of 1944 she incurred toll 
charges of eighty dollars and in November of 1944 this figure was in
creased to some one hundred and forty-six dollars (R. 19-20). 

To satisfy at lea~t a portion of his indebtednesses the accused 

made several Class E allotments which by November of 1944 totaled two 

hundred and forty-five dollars per month. After the deduction of this 

sum only seventy-five dollars of' his pay was available·ror living ex

penses. Sixty-five or sixty-seven dollars of this balance was coneumed 

by rent alone (R. 18-19, 23, 25, 28). Previously, in October, his 
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financial situation 'WSs slightly better because his Class E allotments 
were less., but even then he had only ~me hundred and seventy d~llars ror 
living expenses (R. 23., 28). · 

In that month his wire threatened to leave him unless he pro
vided her with more money. To placate her he obtained funds totaling · 
two hundred and ninety-five dollars by cashing a series or eleven worth
less checks at the El Paso Officers' Club. Seventy-five dollars was 
applied by him to the satisfaction or a personal loan and sixty-seven 
dollars to the payment ot rent.· Although he believed that she would use 
the balance to J>B.Y ror some o! the clothing which she had purchased., me 
privately_ intended to use the money "to go home". In tha end neither 
purpose was .f'ulrilled, for she-squandered the sum intrusted to her on 
some toolish expenditures at "Juarez" (R. 19., 24-26., 29-.30). At the ttme 
he executed and cashed the eleven worthless checks., which ~ovided the 
gravamen o! the Specifications or Charge III., he "knew ./it§! didn't have 
any funds in the bank" (R. 25). · . · 

Although Major Akins had denied him permission to visit Saint 
Louis., the accused., believing that the penalty for "bad checks was much 
worse" than tor absence without leave., decided to go there anyway. En 
route the accused changed his mind and proceeded to Washington, D. c., 
instead. In tbis last city he took his wife to a specialist and tor tile 
first time learned of her mental disorder. She immediately underwent 
treatment which ultimately effected recovery (R. 21-22, 2S, 30-32). ~an
11hile., before the accused could contact sane friends .t'rom ,mom he expected 
to borrow sufficient funds to meet his obligations., he was apprehended by 
the military police and returned to :!!lilltary control (R. 22). None of the 
money 11hich he owed had been spent for any- personal foibles of his own., 
for he neither s~laid., drank, or gambled (R. 24., 26). . · 

s. The Specii'ieation or Charge ! alleges that the accused "did, 
without proper leave., absent himself .t'rom his station•••••• •• •• trom about 
8 December 1944 to al?,out 29 December 1944"• This offense was laid under 
!rticle or War 61. the Specification of' Charge II alleges that the 
accused., "having received a lawful command from Major Richard T. Akins, 
Air Corpa., his superior officer••••••••••did, •••••••••• on or about 8 
December 1944, wiltul.ly disobey the same•. This was represented to be a 
violation or Article of War 64. . .. 

Pressed b~ his creditors and teartul of' being prosecuted tor 
cashing eleven worthless checks., the accused pleaded for leave to visit 
St. Louis., Missouri, 'Where he hoped to be able to raise sufficient funds 
to pay all of his liabilities. When his repeated and urgent requests were 
denied and he ,was ordered to be present for duty the following morning, 
he made a calculated decision not to report as directed but to proceed to 
St. Louis in a last desperate endeavor to borrow the money required to 
relieve him .t'rom his predicament. In his own words, he was •aware that 
the penalty' for bad checlcs was rm1ch worse" than tor absence without leave. 
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Having taken his unauthorized deP'J,rture, he changed his plans and pro
ceeded to Washington, b-.· c., where some twenty-one days later he was 
apprehended by the military police. Whether Major Akins' order·was un
wise or unnecessarily harsh is.totally irrelevant to the issues presented 
by this record. The accused's first obligations as a soldier were obedi
ence and presence for duty at his station•. He has disregarded both, and 
no excuses or explanations based upon personal hardship can be accorded 
recognition by military law. The Specifications of Charge I and Charge 
II are sustained by his pleas of guilty' and have been proved beyond a 
reasonable doubt. · 

6. Specifications 1 to 11 inclusive of Charge III allege that the 
accused on various dates during the month of October, 1944, did, "with 
intent to defraud, wrong.f'ully and unlawfully make and utter to El Paso 
Officers' Club, Incorporated" eleven worthless checks dra19?1 on the Attalla 
Bank of Attalla, Alabama, eight of which were in the principal sum o:f' 
$30.00 each, two in the principal sum of $20.00 each, and one in the 
principal sum o:f' $15.00, "and by means thereof, did fraudulentJ.x obtain, 
from said l!:1 Paso Officers I Club" the said sums, 'he, the said Laccusei/ 
then well knowing that he did not have and not intending that he should 
have sufficient .f'unds in J;aid bantl ·:ror the payment of said checks". 
These acts were set forth as violations of Article of War 96. 

No evidence was adduced by the prosecution in support of the 
Specifications under Charge III. None, however, was essential, for the 
accused pleaded guilty. Although the practice is not a desirable one, 
the prosecution may lawfully rely upon such a plea as an admission and 
hence proof of all of the facts set forth· in the Si;scifications z Dig. 
Op. JAG, 1912-1940, sec. Y'/8 (3). In this particular instance the accused 
has added 'ffltight to the inferp.no,e s normally flowing from pleas, of guilty 
by testifying that he "knew /jl§.! didn't have any tunds in the bank at the 
time". llthough the accused has perhaps suffered the fate of a modern 
Job, hardship alone can no more excuse or justify his procuring needed 
.:f'unds by means ot worthless checks than it would excuse or justify lar
ceey or robbery under analogous conditions. 

7. The accused, who is married and 22 years old, attended the 
Uriiversity ot Maryland :f'or one-ha1.t year. After enlisted service from 
16 March 1942 to lS February 1943, he -..as commissioned on 16 Februaey 
1943 as a second lieutenant. On 9 February 1944 he was reprimanded and 
restricted for a period of seven days under Article or War 104 for 
failure "to se,1tlt. indebtedness promptly", making "a false otficial 
statement to /):dl/ Commanding Officer", and conducting himself in his 
"asaociation with certain civilians•••••••••• in a manner below the 
standard expected of an officer•••••••••• ". A few month:, later on 3 
July 1944 he was ·tried by general court,-martial :f'or "per:f'ormirig acrobatics 
in a military airplane at an altitude less than 1500 .teat about the 
ground", but ?'8S :f'ound not guilty. 

8. The court was legally constituted•. No errors injuriously 
affecting th~. substantial rights of the accused were comitted duriri.g 
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the trial.· In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence and.to 
-warrant confirmation thereof. Dismissal is authorized upon conviction 
of a v:id.ation of Articles'of War 61, 64, or 96. 
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1st Ind. 
2 7 MAR ·J9.45 ,,Hq. ASF., JAGC•., Washinr;ton 25., D. .,. 

To: ;lhe Secretary of War. 

·l. Herewith trcinsmitted for the action of th~ Presinent are the 
record of trial and the opinion of the Eoarci of P.eview in the case 
of Second Lieutenant David S. Utsis {0-797854)., Air Sorps. 

2. I concur in the. opinion of the Board of review that the re
cord of trial is legally sufficient to support the finain~:s and sen
tence as approv:ed by the reviewing authority and to _warrant conf'irM
a.tion thereof'. I recommend that the sentence as ap:·,roved by tne re
viewi.nc authority be confirmed and ordered executed. 

J. Inclosed are a draft of a letter for your siinature., tran=
.mittin,;: ti1e record to the President for his action., and a form of.' 
Executive action designei to carry into effect the foreeoing recor.i:nend
ation., should such action meet nth approval. 

1iYRON C. CRJt',:ER 
Major General 

3 Incls the Judge Advocate General 
1. Rec. of trial 
2. Drft ltr for si.:

J. 
S/1'1 

Form of action 

(Sentence as approved by reviewing authority confirmed, by order 
of the Under SecretarJ of War. G.C.M.O. 193, 9 Jun 1945) 

, ' 
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1',AR DEFART:.IBN'r 

A:rrrry Service Forces 
 (365)

In the Office of The Judge Advocate General 

Washington, :n. c. 


SPJGN 
C,.,! Z74926 

2 1 rca 194s 
UNITED STATES ) 

) 
THIRD AIR/FORCE 

v. ) Trial by G.C.M., convened
) at Plant Park, Tampa, 

Second Lieutenant EIWlARD 
A. mLLER (0-826479); Air 
Corps. · · 

) 
) 
) 

Florida, 30 January 1945. 
Dismissal, total forfeitures, 
and confinement for two (2)_ 

) years. 

OPINION of the BOARD OF REVIE\V 
LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate -General. · 

2. 'l'he accused was tried upon the following Charge and Speci
fications: 

CHARGE: Violation of the 61st Article of war. 

Specification l: In that Second Lieutenant Edward A. Miller, 
Artery Air Forces Officers Replacement Pool, Atlantic City, 
New Jersey; attached to Seventh Detachment., 301st Army 
Air Forces Base Unit, Squadron aR•., Third Air Force.Personnel 
tepot, Plant Park, Tampa, Florida, did, without proper 
leave, absent himself from his station at Plant Park,·Tampa, 
Florida, from about 11 January 1945, to about 15 January 
1945. . 

Specification 2: In that Sscond Lieutenant Edwa,rd A. Miller, 
Artery Air Forces Officers Replacement Pool, Atlantic City, 
New Jersey; attached to Seventh Datachment., 301st Army 
Air Forces Base Unit, Squadron aR•, Third Air Force 
Personnel Dapot, Plant Park, Tampa, Florida., then Second 

· Lieutenant Edward A. Miller, Squadron •s•, 347th Army 
Air Forces Base Unit, Key Field, m.ssissippi., did, with
out proper leave, absent himself frcm his organization 
at Key Field, Mississippi., from about 24 November 1944 to 
about 8 December 1944. 
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The accused pleaded guilty to, and was found guilty of, the Charge 
and both Specifications thereunder. After evidence had beeu introduced 
of one previous conviction by general court-martial for operating a 
military airplane in a reckless and careless manner at an altitude of less 
than two hundred feet above water, he was se.;tenced to be disrr.issed the 
service, to forfeit all pay and. allowa.nc6s due or to become due, and 
to be confined at hard labor, at such place as the reviewing authority 
might direct, for two years. '.1.he reviewing authority approved the sen
tence and forwarded the record of trial for action under Article of 
vrar 48. 

J. 'foe evidence for the prosecution sho-,;s that, while attached to 
Squadron A, 347th A:rmy Air Forces Base Unit (CCTS) ('1'R), Key Field, 
:Jeridian, lassissippi, the accused absented himself vdthout leave from 
24 1Jovember to 8 Ddcember 1944 (F.. 5; Pros. Exs. B, C). Subsequently, 
after being transferred to Squadron R, 301st A:rrrry Air Forces Base Unit, 
Plant Park, Tampa, Florida, he again absented himself without leave on 
ll January 1945 and did. not return to his organization until.15 January 
1945 (P.. 5; Pros. Ex. A). 

4. After being apprised of his rights as a Vlitness, the accused 
elected to remain silent; No evidence was adduced on his behalf. 

5. Specification 1 of the.Charge alleges that the accused Ddid, 
without proper leave, absent himself from his station ••• from about 
ll January 1945, to about 15 January 1945.• Specification 2 alleges 
that he 8 did, .-d.thout proper leave, absent hilllself from his organiza.
tion ••• from about 24 l~ovember 1944 to· about 8 December 1944.• Both 
offenses were laid under Article of War 61. 

The accused has twice absented hilllseil without leave. This 
re~etition of. a serious offense reveals a wanton and flagrant dis
re5ard of military authority. Both Specifications have been established 
beyond a reasonable doubt by the pleas of guilty and the evidence ad
duced. 

6. '.l'he accused, "Who is single and about 20 years old, attended 
high school for three years. After enlisted service from 2 March 1943 
toll March 1944, he was com,-:dssioned a second lieutenant on 12 March 
1944. On 14 October 1944 he was tried by general court-martial !or· 
operating a militariJ airplane in a reckless and careless manner at an 
altitude of less than two hundred i'eet above water in violation of 
flying regulations and was sentenced to dismissal. The sentence was 
commuted on l January-,'!.945 to a forfeiture of' p~ of $75.00 per month 
:for nine months. : · •. ' 

?. The court was legally constituted. No eJTors injuriously 
affecting thQ substantial rights ot the accused were committed during 
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t11;;: trial. In tlw opinicn of th" Loa.ru of },:,vi.:.,; ti1e recor:J. cf trial 
is la::-_ally s;ii'ficiant to su_1port uia findn::s ana. the t,,:.mtallce c:...;ci to 
.. d.I'ra:.t cc~'irrr.ation t,1er-:of. i:ismhs.:..l is authorizc:d upon conviction 
of o. viclation cf J,,rtic:l G cf ..ar 61. 

.iH.ivocat~. 

Judi_;e ,Ac-;vocate • 
. ,-:: 
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SPJGN-CM 274926 · 	 1st Ind. 
M_f\R 3 · 1945 

. Hq ASF., JAGO., Washington 25., D. ~: 

TO: The Secretary or War. 

1. Herewith transmitted for the action or the President are 

the record or trial and the opinion or the Board of Review 1n the 

case of Second Lieutenant Edward A. 1'iiller (o-826479}, Air Corps. 


2. I concur in the opinion of the Board of Review that the 
record of trial is legally suf!icient .to support the findings and 
the sentence and to warrant confirmation thereof. I recommend that. 
the sentence be confirmed but that the forfeitures be remitted., 
that· the period of confinement be reduced to one year, that the sen.. 
tence as thus mcxlified be ordered executed., and that the United 
States Disciplinary Barracks., Fort Ieavenworth, Kansas, be desig• 
nated as the place of confinement. 

.. 
3. Inclosed ar,e a draft of a letter for your signature., trans

· m1tting the record to the President for his action, and a form or 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

3 Incls 	 MYRON C. CRAMER 
1. Rec or trial 	 Major,General 
2. 	 Dft or ltr for sig The. Judge Advocate General 

Sec of War
3. 	 Form of Executive 


Action· 


' (Sentence confinned blt forfeitures remitted and confinement 
reduc~d to one year. G.C.M.O. 148., 16 Apr 1945) 



\'/AR DEPARTMENT 
Army Service Forces 

'In the Office of The Judge Advocate General 
Washington, D. c. 

(369) 

SPJGH 
CM Z'/49-iJ 27 FEB 1945 

UNITED STATES FORT IEW1S 

v. l 

l Trial b7 G.C.M., convened at 

Second Lieutenant THOMAS Fort Lewis, Washington, 
.A. JAMlESON (0-1059509), 29 January 1945. Dismissal. 
Corps of Engineers. ) 

OPINION or the BOARD OF REVIEW 
TAPPY, GAMBRELL and TREVETHAN, J'¥1ge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations a 

CHARGE Ia Violation of the 61st Article or War 

Specifications In that Second Lieutenant Thomas A. Jamieson, 
Compaq B, 42nd Engineer Construction Battalion, did, 
without proper leave, absent himself from his station 
at Fort Lewis, Washington, from about 2 Januar7 1945 
to about l3 Janu.ary_l945. 

CHARGE IIa. Violation ot the 96th Article of War 

Specifications· In that Second Lieutenant Thomas .A. Jamieson, 
***,·an officer in the milit&r7 service of the United 
States, did, at Fort. Lewis, Washington, on or ab?ut . 
1 Januar,- 1945, wrongf'ull.7_and knowingly borrow i.30.00 
in iawtul mone7 ot the United States, from Technician 
Fifth Grade Lero,- D. Da7, an enlisted man in the milit&t7 
serv!ce of the 'qnited States_. · 
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He pleaded not guilty to and i'las found guilty of all Char~s and 
Specifications. Ho evidence of any previous conviction was intro
duced. He was sentenced to dismissal. The reviewing.authority 
approved the sentence a~d forwarded the record of trial for action 
under Article of har 48. 

J. An extract copy of the morning report of Company B, 42d 
Engineer Construction Battalion, Engineer Training Section, ASFTC, 
Fort Lewis, Washirtgton, was introduced in evidence with an entry show
ing accused from duty to AVlOL 2 January 1945 and another entry showing 
accused from AWOL to arrest in quarters l3 January 1945. J.laster Sergeant 
James L. Miller, Company B, 42d Engineer Battalion testified that on 
2 January 1945 he made a search for the accused. "in the area" and was 
unable to locate him; that the last time he had seen the accused prior 
to that was 1 January 1945 about 4:JO p.m. It was stipulated by and 
between the prosecution, the defense and the accused that the accused 
returned to military control on or about l3 January 1945. 

Technician Fifth Grade Leroy D. Day testified that on 1 January 
1945 he was acting company clerk of Company B·, 42d Engineer Construction 
Battalion and that accused, a member of that organization, was present 
in the orderly room on that day. Accused told the witness that he was 
having difficulty in cashing his'pa.y check and the witness offered to 
lend ha ~JO which accused accepted. The accused told the witness that 
it was more convenient to borrow this money than to try"to cash the pay 
check. The witness understood he would be repaid wit~in a week or two. 

4. After being warned of his rights the accused elected to be 
sworn.and testify in his own behalf. He stated that he had the permis
sion of his commanding officer to go to Seattle, Washington, 1 January 
1945, and left by bus at 3 p.m. He had been trying to cash his pay 
'check since Saturday afternoon, 30 Dec'embei;- 1944. 'The bank was closed, 
none of the other officers could help him, and he could not cash it at 
the officers' mess. Accordingly, when Technician Fifth Grade Day 
offered to lend him iJo, he accepted it and promised to repay it the 
next morning. On arriving in Seattle he transacted some business and 
went to the theater. Vlhile at the theater, about 9aJO or 10 p.m., he 
became sick with pains in his stomach. He had the same illness two 
weeks before on the post and had be9n treated .£or it there. Thinking 
these pains would subside in a short time, as they.bad done previously, 
and that he would thereby be able to get the last bus back to Fort Lewis, 
he took a taxi to a local hotel and engaged a room. About 11:JO p.m. he 
realized he was peysically unable to return to Fort Lewis, and he had a 
sergeant of the Air Corps wire Sergeant Miller that he would arrive · 
about 9 a.m. the next morning. The fo:lowing morning, however, his 
condition was worse, so much so tb.9.t he thought he had dysentery. The 
same sergeant thereupon. telephoned a friend of accused who came to the 
hotel and took accused to his home, where he was placed under the care 
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or a doctor. On the following Friday, 5 January, he was able to 
leave his friend's home and wire Sergeant Miller~ with the advice 
that he could not return to Fort Lewis tor 24 hours. Prior to this 
he was too ill to Worm his commanding officer of the reason for his 
absence. A relapse interrupted his planned departure and he was con
fined for three or four more days, eventually returning to Fort Lewis 
on 13 January. He stated that although he fully realized the serious
ness of his present situation and that although he bad bad an opportunity 
to summon into court witnesses who would substantiate his testimony he 
refrained trom so doing because he promised them that they would not be
come involved in thi& case. For that reason he.refused to divulge the 
location of the place he stayed or the name of the doctor who treated 
him. 

On cross-examination and examination by the court the accused 
stated that he attended the theater alone. He did not know the sergeant 
who bad assisted him at ~he hotel. The money he telegraphed on Friday 
the 5th was mtion ·money he bad collected and for which his company bad 
to account by that date. _He thought that this telegram would go to his 
superior officer and he never made &%J1' other attempt to communicate with 
him. His failure to report to the hospital at Fort Lawton on Friday, 
5 January, the day he sent the telegram, was the result of ~faulty 
judgment" and prior to that he had been too ill. 

5. The evidence clearly establishes that the accused was absent 
without leave from 2 January 1945 to lJ January 1945. The attempted 
explanation by the accused of his absence was unworthy of belief' 
particularly in view of his unconvincing reason for falling to disclose 
the name of the friend who sheltered him and the doctor who treated him. 
The findings of' guilty of Charge I and its Speci.f'ication are, accordingly, 
fully sustaine_d by the record. • · 

The evidence also establishes, and the accused admits, that he 
borrowed the sum o.f' $JO from an enlisted man of his organization. Such 
conduct by an officer constitutes an offense under Article of' War 96 
{CM 2.34558, Field, 21 B.R. 41; CM 24426.3, Bedwell, 28 B.R. 229). The 
findings of guilty of Charge II and its ·Specification are, theretore, 
clearly warranted by the record of' trial. 

6. War Department records shO'lf that the accused is separated trom 
his wife and that he is .39 ~ars of' age. He was graduated trom high 
school and attended college for three years but did not receive a degree. 
He worked as a freight checker·in Detroit and he owned a small construction 
company there. On JO Nqvember 1942 he was inducted into the Arlq and as
signed to an Antiaircraft Unit. Having been born in Scotland he was 
naturalized on .3 February 194J. He was commissioned a second lieutenant 
in the Army- of the United States 2 September 1943 at the Antiaircraft 
Artillery School, Camp Davis, North Carolina. On 2.3 .March 1944 he was· 
assigned to·_the Corps or Engineers • 
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7. The court was legally aonstituted and had jurisdiction or 
the accused and the subject matter. No errors injuriously affecting 
the substantial rights or the accused were committed during the trial. 
In the opinion of the Board or Review the record of trial is legally ' 
sufficient to support the findings of guilty and the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon a 
conviction or a violation or either Article of War 61.or Article of 
War 96. 

~;p~ . Judge Advocate 

{); U-4& ft t<MbkJ.-:?r, Judge Advocate 

·_....,.._______________ __-___,, .,,_ti«- Judge Advocate 
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SPJGH-CM 274929 1st Ind 

Hq ASF, JAGO, Washington 25, D• C., MAR 1945 

TO: The Secretary of War 

1. Herewith are transmitted for the action of the President the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant, Thomas A. Jamieson (0-10.$9509), Corps of Engineers. 

2. I concur in the opinicn of the Board of Review that the 
record of trial is legally sufficient, to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I recom
mend that the sentence be ccnfirmed and carried into execution. 

3. . Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form of Eocecutive 
action designed to ca.rry into effect the recamnendation hereinabove made, 
should such action meet with approval. 

:L..."YRON C. CRAMER · 
Major General 

3 Incls The Judge Advocate General 
1. Hee of trial 
2. Dr.ft ltr for sig S/rl 

3• Form of Action 


(Sentence confirmed but execution suspended, by.order.of the· 
Under Secretary of War. G.C.M.O. 221, 13 Jun 1945) 
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------------------------------

I'fa.R DEPARTMENT 
A.rJrv Service Forces 

In the Offioe of The Judge Ad,vocate General 
Washington, D.C. (375)

SPJGK • CM 274930 
~: 3 MAR 1945 

U N I T E D S T A T E S 	 ) FERRYING DIVISION 
) AIR TRA.11SPffiT co;cZJA.ND 

v. ~ Trial by G. C.1.~, convened at 
Second Lieutenant ,ITLLIAM ) Gore Field, Great Falls, 
B. CURLEY (0-806903), Air ) Montana, 18 January 1945. Dis
Corps. ) missal and total forfeitures. 

OPINION of the BOARD OF REVIE\i 
LYON, fill>BURN and MOYSE, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. the accused was tried upon the following Charges and Specifica
tions a 

CHARGE Ia Violation of the 61st Article of iiar. 

Specifications In that Second Lieutenant William B. Curley, 
Administrative Section B, 557th Army Air Forces Base Unit, did, 
without proper leave, absent himself from his Station at Gore 
Field, Great Falls, Montana, from about 20 November 1944, to 
about 22 November 1944. 

CHARGE Ila Violation of the 95th Article of War. 

Specification la In that Second Lieutenant William B. Curley, 
•••,did, at Great Falls, I.:ontana, on or about 5 October 
1944, with .intent to defraud, wrongfully and unlawfully 
make and utter to :rurrill 's Cocktail Lounge a certain check, 
in words and figures as follows, to-w'ita 

T~ GREAT FALLS NATIONAL BAIIB: 
Great Falls, Montana., Oct 5 1944 No. 

Pay to the 
Order of :,rorrill 's ~ 15.00 
Fifteen dollars and 00/100 Dollars 

Gore Field" 
·William B. Curley 
2nd Lt AC 0-806903 

and by meana thereof, did,. obtain from Murrill' s Cocktail 
Lounge the sum of ~15.00, he the said Second Lieutenant 
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,iilliam B. Curley, then ,,ell knowing that he did not 
have and not intending that he should have sufficient funds 
in 'l'he Great Falls Kationa.l Bank' for the payment of said 
check. 

Specification 2a Identical with Specification l except that 
the check involved bore date of 11 October 1944, was for ~20, 
am is alleged to have been negotiated on the date it bore. 

Specification 3& Identical with Specification l except that 
the check involved bore date of 11 October 1944, was for ~50, 
and is alleged to have been ne 6"0tiated on. the date it bore. 

Specii'ication 4a identical with Specification 1 except that 
the check involved bore date of 12 October 1944, was for ~25, 
and is alleged to have been negotiated on th_e date it bore. 

Specification 5a Identical ~~th Specification 1 except that 
the check involved bore date of 16 October 1944, was for ~25, 
and is alleged to have been negotiated on the date it bore. 

Specification 6& (Finding of guilty disapproved by the reviewing 
authority). 

Specification 7a Identical with Sp8cification l except that 
the check involved bore date of 8 1-bvember 1944, was for ;.:15, 
a.ad is alleged to have been nei;otiated on the date it. bore. 

Specification 8: In that Second Lieutenant Vfilliam B. Curley, 
* • •, being indebted to The First National Bank of Great 
r'a.lls in the sum of $103.07, plus interest, on account of a 
loan, ~nich amount became due and payable on l October 1944, 
did, at Great Falls, ~ntana, from 1 October 1944 to 26 
October 1944, dishonorably fail and neglect to pay said debt. 

CHARGE III& Violation of the 96th Article of ·;far. (Finding of 
not guilty.) 

Specification& (Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications. He was found 
not guilty of' Charge III and its Specification, and guilty of a.11 other 
Charges and Specifications, except that by exceptions and substitutions 
the period of absence without leave involved in the Specification of 
Charge I was found to be nfrom about 20. November 1944 to about 21 November 
1944 11 instead of "from about 20 November 1944 to about 22 November 1944. n 
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No evidence was introduced of any previous conviction. He was sentenced 
to be dismissed the service and to forfeit all pay and allowances due 
or to become due. The reviewing authority disapproved the finding of 
guilty of Specification 6 of Charge II; approved the sentence. and for
warded the record of trial for action u:oder Article of War 48. 

3. The evidence for the prosecution relating to the Charges and 
Specifications of which accused stands convicted is. briefly summarized. 
as follows a 

Charge I and its Specification - absence without leave. At all 
times pertinent to the issues involved.-as well as at the time of trial, 
accused was in the military service, assigned to duty with Administrative 
Section B, 557th AA.F Base Unit, 7th Ferrying Group. Ferrying Division. 
Air Transport Command, Gore F.i.eld. Great Falls, Montana (R. 6,7, Ex. 1). 

·Duly authenticated extract copies of the morning reports of his organiza
tion, containing entries showing accused as from ·duty to absent }fithout 
leave as of 0001 hours on 20 November 1944, and as from absent without 
leave to confinement in the post guardhouse as of laOO p.m. on 22 November 
1944, were introduced in evidence without objection (R~ 7-8, Ex. 2). 

Charge II, Specifications 1 to 5, inalusive, and Specification 
7 - Bad checks. The several checks as described in the Specifications, 
all 0£ which were drawn on the Great Falls National Bank:, Great Falls. 
~ontana. were properly identified and introduced in evidence without 
objection (R. 8-13; Exa. 3,4,5,6.7,9). •The accused personally negotiated 
each of the checks to Murrill's Cocktail Lounge, .Great Falls, MontaJ:la, 
and in exchange for ·each· received its face value in cash (R. 8-13 ). The 
checks were negotiated on or about the respective dates borne by them,· 
to wit& on 5, 11 (two checks), 12, and 16 October, and 8 Nov~mber 1944 • 
.They were promptly deposited for collection and were initially presented 
to the drawee bank for payment on the following dates, to wit& the check 
dated 5 October - o.n 7 October; the two dated 11 October and the one dated 
12 October - on 14 October; the one dated 16 October - on 17 October; and 
the one dated 8 November - on 10 November (R. 15, .Ex. 10). Because of in
sufficient funis to the credit of accused's account. none of the checka 
was honored (Ex. 10). The five above-mentioned checks given in October 
were again presented to the drawee bank for payment on 8 1{ovember 1944. 

and payment was by it again refused for the same reason. After these 

five checks had all been dishonored and returned the first time. accused 

told Richard P. Murrill. Jr., proprietor of Murrill 'a Cocktail Lounge. 

that there would be money i}l the bank to take care of the checks aroUlld 

4 November. This conversation apparently took place on or about 18 


· October 1944, at which time Mr. Murrill cashed for accused an additional· 
check for ~15 (R. 12-13. Ex. 8). ,iNotea Specifications. Charge II. 
of vihich accused was found guilty, which finding was disapproved by the 
reviewing authority. alleged the same kind of offense in connection with 
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this check as Specifications 1 to 5, inclusive, and Specification 7 
allege vd th regard to the remaining six checks under discussion.? This 
check of 18 October was for the first time presented for payment on 8 
November along with the other five checks• and ·was dishonored (R. 13; 
,l:;x. 10). Mr. J.turrill explained that he was absent from the city around 
4 November and was thereby prevented from presenting the checks for pay
ment at that time (R. 12). 

'.l'he accused opened a checking; account with the drawee bank on 
14 ·1,1a.rch 1944 and maintained it co.:i.tinuously thereafter up to the date 
of this trial. In April he allotted :i.>75 of his pay per month for deposit 
to t.~e credit of this account. which allotment continued in effect through 
July 1944; and effective 1 Eovember 1944, he allotted ~150 of his pay per 
month for deposit to the credit of the account. This latter allotment 
was still in effect up to the date o_f trial (Bx. 10 ). The ledger sheet 
of accused's account for the period ··of time from 2 October to 25 November 
1944 was introduced in evidence and shows a balance of ~120 as of 2 
October and deposits of ~O, WO, ~94.48, and ~150. respectively, made 
on 5 and 10 October and 1 and 15 November, respectively (R. 15, Ex. 11). 
There was to the ~redit of accused's account on 5 October (date of first 
check in question) a. balance of ~5, which had been completely exhausted 
on 7 October by the payment of six other checks given by accused. The 
:,,;60 deposited on 10 October was reduced the same day to a balance of 
vlO by the payment of four of accused's checks. The balance to the credit 
of accused's account on 11, 12, and 16 October (dates of four of the checks 
in question, fu:s. 4 to .7, inclusive, said checks aggregating 1)120) was 
~9.75. After the deposit of .,;94.48 on 1 Hovember, the balance to the credit 
of the account on 4 November (date on or about which accused said there 
would be money on deposit to take care of all the October cheeks) was 
;;;17.32, and on 8 Hovember (date of last check in question, :i::x:. 9, for 
f.;15) was ;,i;2.32. 

~.fr. t:urrill stated that ordinarily about tvro days elapsed be
tween the time he deposited one of the checks in question and the time 
it was returned to him after being dishonored (R. 10). He had been ac
customed to cashing checks for accused before he cashed any of those in
volved in the instant.case (R. 13). All of the checks in question had 
been redeemed before trial (R. 14 ). The total was paid in two payments, 
the first payment being made in cash and the second payment, made two 
days before trial. being·made by accused's check drawn by an authorized 
third person (R. 14). A. Lieutenant Smith (presumably the trial judge 
advocate in the instant case) actually delivered the money and check 
with which the checks were redeemed (R. 14). 

Charge II, Specification 8 - dishonorable failure to pay a debt~ 
On 2 May 1944, aocused borrowed \.SlOO from The First National Bank of Great 
Falls, kontana, and executed and delivered to the bank his personal note 
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for that amount, due 1 June 1944 (R. 16 ). On 12 June 1944 the bank re~ 
oeived a letter from accused in which he informed it that he was a patient 
in the Fitzsillll"!!ons General Hospital, Denver, Colorado, and was unable to 
pay the note (R. 16-17). A renewal note, due on 2 August 1944, was sent 
to accused, signed by him and returned to the bank (R. 17). This renewal 
note having become delinquent, W. il. nilliams, assistant cashier of the 
ba.."lk, contacted accused by telephone on 19 Au6"USt, and accused agreed to 
pay one-half.of. the principal and accrued interest and to execute a renewal 
note i'or the balance, due 1 October 1944 {H.l 7). Accused failed to carry 
out these promises made by telephone, so on 31 August Er. Willirur.s con
tacted- him in person at the fiDance Of1ice at Gore Field (R. 17). Accused 
thereupon executed a renewal note for the amount of the principal and ac
crued interest, ;.,.103.07, due 10 October 1944, and agreed to arrange with 
tAe liinance Department for his September pay to be deposited in The First 
:Kational Bank, with the understanding that the note should be charged 
against his account thus created (R. 18). The renewal note had already 
been executed before this promise was made. Accused I s. September pay voucher 
never reached the ba.~k and the note was not paid until 7 December 1944, at 
which t~ it was paid in full by Lieutenant ~ra 1~ Smith (trial judge ad
vocate), acting as accused's agent .(R. 18). 

4. }'or the defense. 

Jecond Lieu-t.enant Allan F. Kash, Hess Officer at Gore ?ield, 
stated that ap;;iroximately a month prior to 18 lfovember he was requested 
by superior military authority to give accused something to do in the w~ss 
hall, just "to keep him employed, 11 a.ccus ed being unable at the time to 
fly (R. 26,27). He accordingly placed accused in chare;e of servin~~he 
midnie;ht meal. Accused was not assi 6ned to this duty nor placed under 
Lieutenant Hash's comm.and by official orders from headquarters, but con
tinued to serve in the capacity stated, under the ir.unediate supervision 
and control of Lieutenant Na.sh. Lieutenant Nash had authority to authorize 
accused to be absent from his duties but had no authority to grant him a 
pass to be absent from the post (R. 26). On Saturday, 18 November 1944, 
aoous ed telephoned Lieutenant liash ttnd asked if' it would be all ri 1:,ht if 
he went hunting. · Lieutenant hasa informed accused that it would be all 
right with hi:r.i (Rl'26,27,). Accused di~ not state how loni; he ,vould be 
gone, out Lieutenant Nash understood that he would at least be absent 
from the cidnight meal on 18 l~ovember (R. 25 ). When acci.;sed had.,not re.:. 
turned on 20 November, Lieutenant Nash felt that. such continued absence 
was not justified by the p:, rmission which he had given (R. 26 ). 

Upon having explained to him his right to testify under oath, 
to make an unswon1 statement, or to remain silent, the accused elected 
to testify under. oath with reference to the offense alleged in the 
.:;9ecification of Charge I only, i.e., with reference to the charge of 
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absence without leave (R. 25). He stated that he called Lieutenant Nash 
on 18 November for permission to go hunting and was informed that it 
would be all right (R. 27). His plans for hunting having failed to work 
out, he spent the remainder of the 18th.in town, and about midnight went 

.to Butte, ~~ntana, where he remained until Tue~day afternoon (R. 27). 
On iuesday, 21 November, he had already purchased a ticket for his return 
passage by airplane to Great Falls, intending to return to his station, 
and was at a taxi stand preparatory to going to the a:.rport to board his 
plane, which was scheduled to leave within approximately fifteen minutes, 
or at 5al5 p..m., when he was taken into custody by civilian authorities 
and placed in jail (27,28,29). He was released to military authorities 
and returned to Gore Field the following day, 22 November (R. 28). The 
ticket which he (accused) had purchased for his return passage was cashed 
at the airlines office on 22 November by the lieutenant who returned him· 
to Gore Field (R. 28 ). 

Accused stated further that he was not informed and did not 
kno;v why he was being arrested by civilian police in Butte until after 
he had been carried to the police station and the police chief had called 
Gore Field (R. 30). · He was then informed that he was absent without leave. 
He had not thought that he was absent without leave (R. 30). He knew 
that his organization was not changed at the time or after he went to work 
at the mess hall, that Lieutenant Nash was not his commanding officer, and 
that Lieutenant. Nash had "no authority to grant ffi1:i7 permission to be 
away from the Post, 11 but thought that Lieutenant Nash·''was in a position 
to give /ji.ii/ permission" (R. 30). He did not contact the commanding 
officer of his organization before leaving (R. 30). He was free to leave 
the field and go to. town at aey time when not actually on duty (R. 31). 
At the·time of requesting Lieutenant Nash's permission to go hunting, he· 
did not inteud to be gone "more than a day or so" (R. 29 ). His primary 
purpose in calling was to obtain per&ission to be absent from the midnight 
meal on 18 November (R. 29). The job at the mess hall had been procured 
i'or him pursuant. to his own request for "some occupation to keep ffii"!iJ 
busy" (R. 29)~ · 

Accused also gave a resume of his military experience. He was 

inducted on 10 October 1941, studied chemical warfare and served with a 

Chemical Warfare Battalion until 10 !{arch 1942, at which time he was 

transferred to the Air Corps, unassigned, to await aviation cadet train

ing (R. 31). Re was graduated as a pilot and commissioned a·second lieu

tenant on 28 July 1943 and immediately began B-24 training. After about 

three weeks of this training, he requested a transfer to single engine 

aircraft, for which he had previously expressed·a preference. He was 

relieved fran duty and some three weeks later w~s transferred to the Air 

Transport Command. A series of transfers followed, which he detailed, 

and he did scarcely aey flying for protracted periods of time. He asked 
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for overseas c.iuty, ,;,as 11cr0wed up 11 and sent to Floric;.a for briefing pre
paratory to going ov..,rseas, and was there turned back because he did not 
,1ave sufficient flying tine to his credit (R. 32). rie requested to be 
sent both to Pursuit School and to Instrum€nt School and both requests 
were den~cd (R. 33). He had GOO hours of. flying time to his credit when 
he graduated from cadet training on 28 July 1943 and only flew an addi
tional 195 hours thereafter (R. 33). He was nospitalized for venereal 
disease (date not saown of record) and had not been on flying status since 
his release from t~e hospital on 31 July 1944 (R. 33). 

5. Charge I and its Specification - absenoe without leave, in viola
tion of Article of har 61. The record of trial olearly establishes that 
accused was absent from his station from 20 to 21 November, as alleged 
in the specification and found by the c;ourt. That such absence was with
out proper leave was prima facie established by the morning report entries, 
certified extract copies of which were introduced in evidence. '!'he 0111y 
evidence of record tending to show that s).loh absence was with prc..i'er leave 
is that offered by the defense that aocused obtained the pennissiOn of 
Lieutenant Nash, under whose supervision ·he was. workini:, to LO hunting and 
did not specify for what period of time he expeoted to -be gone. It is 
clear, havrev0r, from the reoord as a whole that :ue'ither accused nor Lieu
tenant Nash, who, incidentally, ~as assistant defense oouru:el in the instant 
case, understood or believed that the penussion which the latter gave ac
cus~d on 18 November to go hunting a~thorized accused's abocnoe from his 
station during the period in question. ft is unnecessary therefore to 
pass ·upon what legal effeot the pennission gre;.;-,ted by Lieutenant liash mit,ht 
otherwise have had upon the question invol,ed. '.!.'he record is lt,gally suf
ficient to support the findings of guilty of this.Charge and Specification. 

Charge II, Specif'ications 1 to 5, inclusive, and Specification 7 
£iving worthless checks \·;i th intent to defraud, in viola.tion of Article of 
k'iar 95. The evidence of record establishes without controversy that, at 
tne tim:,s and places alleged in the specifications, aocused negotiated for 
value to the person alleged his six personal checks in the respective a.~ounts 
alleEed, aggregating in a.mount ~150, and failed to have on deposit in the 
drawee bank sufficient funds to meet said checks, or any of them, when they 
were presented in due course of business for payment, resulting in the brull: 's 
refusing to honor any of them. It is just as olearly established, however, 
that on each of the respective dates on which he issued the checks in questi~n 
and continuously thereafter accused was bona fide maintaining a checking 
account with the drawee bank, and he continued to make s1,1bste.ntial deposits 
to the credit of his said account after he issued the oheoks. Effeotive 
as of 1 November 1944, he even allotted $150 of his pay per month, which 
muat have been most if not all of his monthly pay, for deposit direct to 
the oredit of the checking account against which the checks were drawn. 
It is true that.this money was being cheoked out almost as rapidly as it 
wa.s· deposited, and it may safely be assumed that accused knew that he was 
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issuing caecks in excess of ais bank balance and that he either lmew or Ishould reasonably have foreseen that some of them would not be paid upon \ 
Ipresentation, but the fact that he was substantially replenishing his 

account at fairly frequent intervals, thereby making available funds with 
which the checks might have been paid, places him in a distinctly different 
position frorn what might otherwise have been the 09:Se• It is apparent that 
the proprietor of Murrill's Cocktail Lounge cashed the checks described in 
Specifications 2-5 inclusive and in Specifi.ca.tion 7 of Charge II on and 
after 11 October with knowledge that the check dated 6 October had already 
been dishonored, and it may reasonably be inferred that he probably anti 
cipated that the checks subsequently cashed by him would not be promptly 
paid upon presentation. All of the checks were redeemed by accused before 
trial. Under all of' the circumstances, the Board of Review is of the 
opinion that the evidence of record is legally insufficient to establish 
beyond reasonable doubt that accused issued the checks in question with 
intent ultimately to defraud. The record does sufficiently establish, 
however, that accused's issuance of the checks and his subsequent failure 
to maintain a sufficient bank balance to meet th8"u. was wrongful and due to 
his own indifference or neglect so a.s to constitute in each instance a 
violation of Article of liar 96 (CM 249232, III Bull. JAG, July 1944, p. 
290). The record is legally sufficient to support only so much of the 
findings of guilty of Specifications 1 to 5, inclusive, and Specification 

. 7 of Charee II as involve findings of guilty of wrongfully making and 

uttering the respective checks as described in the specifications, to the 

person, and at the times and places alleged, and of thereafter wrongfully 

failing to maintain suf'ficient funds on deposit in the drawee bank to · 

meet said checks, in violation of Article of War 96. 


Charge II, Specification 8 ~ dishonorable failure to pay a debt, 
in violation of Article of ,iar 95. rlhile the specification alleges that 
the debt wi1ich constitutes the basis of this prosecution was due and 
payable on 1 October 1944 and that from l October to 26 Octobe~ 1944 the 
accused dishonorably failed and neglected to pay said debt, the record dis
closes that in fact the debt, as renewed and extended, did not become due 
and payable until 10 October and was not paid until 7 December 1944, which 
was subsequent to the fi.ling of the 'charges herein. Theoretically, and 
as viewed from the standpoint of civil liability, the renewal and extension 
note that accused executed on Zl August 1944 to·mature on 10 October 1944 
no doubt became his primary obligation to the b8.11¥: and either extinguished 
or so far superseded his prior indebtedness and the evidence thereof a.a to 
render the prior history of the debt and accused's disposition toward it 
of no consequence, and evidence thereof inadmissible for most purposes. 
The fact remains, however, that the note in question was given to renew 
and extend a preexisting debt; and for the purpose of passing upon whether 
accused's failure and neglect to pay this renewal note promptly when due 
amounted to a dishonorable failure and neglect to pay same within the 

\ contemplation of Article of War 95, we think that the court properly heard 
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evidence as to the complete history of the indebtedness evidenced by the 
note, and that this history may properly and should be considered in 
weighing the evidence to determine its legal sufficiency to support the 
finding of guilty herein. Reviewing this history,. we find that on 2 May 
1944 the bank loaned accused ~100, apparently on his unsecured note,. 
Vlhich was to :be repaid on 1 June 1944. This initial note having matured, 
and accused having notified the bank of his inability to pay it, the bank,. 
apparently prompted by its awn desire to keep its notes ourrent, prepared 
and sent to accused a renewal and extension note whioh he executed and re
turned to the bank. This-renewal note .matured on 2 August 1944 and was 
not paid. A.ccused neither Went to the bank nor voluntarily oonsulted with 
its offj,cials with reference to the past due status of the note. When con
tacted by telephone on 19 August 1944, accused promised to PB¥ one-half 
of the note and the accrued interest and to exeoute a renewal note for 
the balance. Wnile there is no showing that he agreed to do this within 
any stipulated period of tine, the inferenoe to be drawn from the evidenoe 

. is that he either agreed or left the impression that he would do it ~
mediately. He failed to keep his promise and apparently made no explana
tion of his failure. His failure to pay the qebt or to take steps to put 
it in current form oaused the bank officials sufficient concern that one 
of them went to the post to see acoused on 31 August. At that time aocused 
signed the renewal note which matured 10 October,. and agreed to have his 
pay voucher for September 1944 sent to the bank in question for deposit. 
This promise to have his September pay voucher sent direct to the bank 
does not appear to have been the induoing cause for the bank's agreeing to 
extend the maturity date of the debt, and may even have been without con
sideration, but it was nevertheless an unequivocal promise made by accused 
contemporaneously with exec.uting the renewal note, which, had it been kept, 
would have assured payment of the debt at its extended maturity date. Ac
cused breached. his promise to have his September pay voucher deposited in 
the bank that held his note, did not pay the note at maturity nor until two 
months after maturity, and when he did finally PB¥ it, SU(?h payment was 
apparently prompted by pending court-martial charges. The rule of law here 
involved is thus stated in CM 232882, Koford, 19 B.R. 229, at 242 a 

11 Negleot to pay debts does not violate the 95th Article of 
War unless the attendant ciroumstanoes are suoh as to make such 
neglect dishonorable {par. 151, MCM 1928). Failure to discharge 
a finanoial obligation is dishonorable and constitutes conduct 
unbecoming an offioer and a gentleman,. if it is charaoterized 
by fraud, deceit, evasion, and false promises and is of such a 
nature as to bring dishonor upon the military servioe.0iinthrop's 
lviilitary Law and Precedents, Reprint, Footnote 42, p. 715J · 
CM 213993, CassedayJ CM 218970, Hendrickson). st 

The Board of Review is of the opinion that accused's negleot and failure to 
pay the debt in question was characterized by evasion and false promises to 
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an extent sufficient to constitute such neglect and failure a violation 
of Article of War 95, and that the record is legally sufficient to support 
the findings of guilty of the Specification and the Charge. 

6. The 201 file of this officer is not available and the following 
data is taken from the review of' the Staff Judge Advocate. Accused is 27 
years of age and married. He is a graduate of a high school in Louisville, 
Kentucky, and in civil life was a photographer and salesman. He gives 
Detroit, ~chigan, as his present permanent address. He was inducted into 
the military service on 10 October 1941, was given training at the Chemical 
Warfare School, l!;dgewood Arsenal, was later aocepted _for training as an 
aviation cadet, and was commissioned as a second lieutenant~ Arrey of the 
United States, Air Corps, on 28 July 1943. Uoder authority of Article of 
War 104, he has been twice previously punished for absence without leave. 
Under date of 29 August 1944, accused submitted his resignation in lieu 
of reclassification, and preliminary action looking to its final acceptance 
had progressed to the extent of ordering accused to a separation center be
fore the proceedings were halted as a result of conviction in the instant 
case. 

7. The court was legally constituted and had jurisdiction of the 
person and offenses. Except as herein noted,. no errors injuri9usly affect
ing the substantial rights of the accused were committed during the trial• 

. In the opinion of the Boa.rd of Review the record of trial is legally suf
ficient to support the findings of guilty of the Specification of Charge I, 
and of Charge I, of Specification 8 of Charge II, and of Charge II, but is 
legally sufficient to support only so.much of the findings of guilty of 
Specifications 1 to- 5, inclusive, and of Specification 7 or Charge II as . 
involve findings of guilty of wrongfully making and uttering the respective 
checks as described in the specifications, to the person, and at the times 
and places alleged, and of thereafter wrongfully failing to maintain suffi 
cient funds on deposit in the drawee bank to meet said cheeks, in violation 
of Article of War 96, a.pd legally sufficient to support the sentence and 
to warrant confirmation thereof. A sentence of dismissal is mandatory upon 
conviction of a violation of Article of War 95 and is authorized upon con
viction of a violation of either Article of War 61 or 96. 

10 
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SPJGK - CM 274930 . 1st Ind. 

MA.? 71945 
Bl ASF. JAGO. Washington 25. D. c. • 

1. Herewith transmitted for the acti~n of the President-Are the 

record of trial and the opinion of the Boa.rd· of Review in the case of 

Second Lieutenant William B. Curley (0-806903), Air Corps • 


2. I concur in the opinion of the Board ot Review that the record 
of trial is legally sufficient. to support the findings of guilty of the 
Specification of Charge I and of Charge I, of Specification 8 of Charge 
II, and of Charge II, but is legally sufficient to support only so much 
of the findings of guilty of Specifications 1 to 6, inoluaive, and Speci
fication 7 of Charge II as involTe findings of guilty of wrongfully 
making and uttering the checks u described in the respective specifica
tions. to the· person am at the times and places allc,ged, and of there
a.f'ter wrongfully failing to maintain sufficient fw:lds on deposit in·the 
drawee bank to meet said checks, in violation of Article of War 96. and 
leg&lly sufficient to support the sentence am to warrant..oonfirma.tion. 
thereof. The Staff Judge Advocate states in his review that upon 'bro 
previous occasions accused has-been punished under Article of liar 104 
for absence without leave. Under date of 29 August 1944. aocuaed sub
mJ,.tted his resignation in lieu of reclassification. and action toward 
its acceptance. wu halted as a result of his conviction of the offenses 
involved-in the instant oue. Accused ha.a no proper appreciation of 
simple honesty or of the responsibilities of a oommissioned officer• 

. 	I recommem that the sentence·be confirmed but tha.t 'the forfeitures be 
remitted. a.nd tha.t the sentence as thus modified beoarried into execu
tion. · 

· 3. Inclosed are a draf't of a letter for your signature transmitting 
the record to the President for his action a.nd a form of Executive action 
designed to oarry into·etfect the recOJIID1.8ndation hereinabove nade, should 
such action meet with approval. · · · 

~ C., "' Q_q .. D 

3 Inola 	 MYRON C. C~ 
1. Record of trial 	 :Major General 
2. 	~raf't of ltr sig The Judge Advocate General 


Seo. of War 

3. Fono. of Ex action 

------····· ---- 
(Findings disapproved in part in accordance with recommendation of 

The Judge Advocate General. Sentence confirmed but forfeitures 

remi. tted, by order of the Under Secretary of War, G.C.Y.O. 18J, 

9 Jun ·1945) 
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1·,AR DEP.A.RTlli;NT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

(.38?) 

SPJGK - CM 274975 
1 9 MAR 19,4!5 

UNITED STATES ) THIRD AIR FORCE 
) 

v. ) Trial by G.c•.111., convened at Lake 

First Lieutenant JOHN T. 
) 
) 

Charles Army Air Field, Louisiana., 
20, 21, 22 December 1944. Dismissal, 

HOLLIS, JR. (0-730912), 
Air Corps. ~ total forfeitures and confinement 

for six (6) months. 

OPINION of the .BOARD OF REVID'l 
LYON, HEPBURN and MOYSE, Judge Advocates. 

------------------------------' 
1. The record of trial in the case of the offioer named above has 


been examined by the Board of Review and the Board submits this, its 

opinion, to The Judge Advocate General. · 


2. The accused was tried upon the following Charges and Specifica

tions a 


CHARGE Ia Violation of the 92nd Article of War. 

Specification a In that First Li~utenant John T. Hollis, 
Squadron N, lake Charles Combat Crew Training Station 
(~edium ~moardment), Lake Charles Army Air Field, Lake 
Charles,· Louisiana, did, at Lake Charles, Louisiana, on 
or about 13 September 1944, forcibly and feloniously, 
against her will, have carnal knowledge of Juanita. Faiut. 

CHARGE IIa Violation of the 93rd Article of War. (Finding of 
not guilty.) 

Specifioationa (.ltinding of not guilty)• 
. 

He pleaded not guilty to the Charges and Specifications. He was found· 
not guilty of Charge II'and its Specification, guilty of the Specifioation 
of Chart;e I except the ·words nforcibly and f'eloniously, against her will, . 
have carnal knowledge of Juanita. Faiszt, 11 substituting therefor the words 
"wrongfully cho~e Juanita Faiszt and penetrate her privates with his hand 
without her consent," of the excepted words not guilty, of the substituted 
words guil tyJ not guilty of Charge I but guilty of a violation of the 96th 
Article of Viar. No evidence was introduced of any previous conviotion. 
He was sentenoed to be dismissed the service, to forfeit all pay and allow
ances due or to beoome due, and to be oonfined at hard labor for six months •. 
The reviewing authority approved of only so much of t~e finding of guilty 
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of the Specification of Charge I as involves a finding of guilty of assault 
and battery on the person alleged, and at the time and place alleged., ap
proved the sentence, designated Drew Field, Tampa., Florida, as the place· 
of confinement and forwarded the record of trial for action under Article 
of War 48. 

3. The evidence for the prosecution in support of the finding of 
guilty of Charge I and its Specification as approved by the reviewing au
thority may be summarized a.a follows a 

About 7:30 p.m., 12 September 1944, accused, Lieutenant Charles 
Garvin., Lieutenant Gene Hartrioh., lliss Juanita Faiszt, Mrs. 1.ia.xine Reed, 
and l.Irs·. Ethel Lee Lla.nuel were in the apartment jointly shared by IIiss 
Faiszt and 1irs. Reed in Lake Charles., Louisiana. After several rounds 
of'drinks from a bottle of whiskey brought by accused, the party proceeded 
in accused's oar to Bat Gormley's Night Club, whe;re more drinking and 
dancing ensued. Shortly after midnight- they left the night club to re
turn home. Upon arriving at h0r apartment, lJrs. Heed got out of the car, 
but luss Faiszt, at his request., a.ooompanied accused in driving Mrs. W.ianuel 
and two officers to their respective destinations (R. 10.,ll,12.,22,23.,24,25; 
Def. Exs. 5 and 6). After the others had been carried home., accused and 
J,1iss Faiszt stopped at the Yellow Jacket Cafe, where l'Jiss Faiszt had one 
and accused had several more drinks (R. 26,27). Accused then drove to 
an area near the ball s~adium and parked, telling 1iiss Faiszt that he wanted 
to kiss her goodnight. She agreed to kiss him upon the condition that he 
then drive her home. Accused., however, attempted to kiss her again and 
began to place his hands upon all parts of her body. When she resisted 
these advances, accused choked her until she became limp. Each time that 
she began to struggle with him, he would choke her again. ~en accused 
stepped out of one side of the oar, lfJ.ss Faiszt got out of the other door 
and began to run. V,hen her ankle turned, accused succeeded in oatohine; her. 
He pulled her back to the oar and threw her upon the front seat. She 
screamed once and blew the horn but did not attempt to do so again because 
of her fear of being choked. In the meantime, accused had removed his 
pants and underwear, and held 1ass Faiszt down by placing his knees on her 
le gs and forcing her shoulders down with his hands. He be g,'8.n raising her 
dress and tore.both the dress and slip which she was wearing. Her panties 
were then torn off by him. While resisting him., Miss Faiszt bit his 
shoulder, and he immediately retaliated by biting her on the neok. Despite 
her continued resistance., accused succeeded in foroing her legs apart and 
lowered his body between them. During this time, Miss Faiszt saw accused's 
male organ, which was erect. By using both hands'.: to hold her down when 
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she struggled, and occasionally using one hand to assist his efforts, 

aoouaed effectuated a penetration or ~er private parts )rlth his male 

organ. Beoa.use. of her continued res.istanoe after penetration, accused 

finally desisted and stepped out of'the oar to replace his clothing. 

Upon returning to the oar, there wa.s a.n exchange of obscene conversation, 

after which he drove her to her apartment (R. 27-39, R. 130-136J Pros. 

Exs. 6, 7, e. 9). 

Mrs. Reed wu awakened by the entrance· of :Miss Faiszt and noticed 
that she was in a disheveled condition and ·crying in a hysterical manner. 
The only statement which Miu Faiint then made to ·her wu· ".Mao, he wu like 
a wild man. He took me~ (R. 13 )~· Later in the morning, 1:iss Faiszt told 
her that she wa.a not sure whether there had been a penetration (R. 16, 128). 
Mrs. Reed. reported t;iie incident to the sheriff, who accompanied Miss Fa.iszt 
for an examination (R. 128,35). ·such examination revealed.a. swollen labia 
ma.joria., indicating that she had been enter~d but which could have been 
caused by penetration of something other than a male organ. There were 
two bruises on her neck, one of them apparently teeth marks (R. 18-22). 
},ij,ss Fa.iszt subsequently stated that accuse~ probably put his fingers in 
her private parts (R. 39 ). · · 

On 15 September 1944 the accused having bean properly warned 
concerning his right to remain silent voluntarily stated· to Captain Luther 
B. Williams that he was with Miss Faiszt the night of.12-13 September 1944 
drinking and dancing. After he had driven the others home in his oar he 
drove to the ball park: with Miss Fa.iszt. "I started.trying to seduce her 
and naturally she did not want to. • • • I was pretty tight. • • • I remember 
she _bit me on the arm and shoulder. She said. I choked her. I guess ·maybe 
I did when she cussed me. I had m:, pa.tits unbuttoned. • • • I did not have 
intercourse with her." He did not remember tearing a:ny other clothes. 
It was his intention to seduce her when he took th~·others home. He tele
phoned her the n~xt morning and asked her if he could see her to apologize 
and ask forgiveness. 'l'hen :lt was. tJJ.a-t she told him "What he had done the 
night before. His statements were reduced to wr~ting and signed and sworn 
to by him (R. 48; Pros. Ex. 11). On 7 October 1944 he ~luntarily signed 
another statement in which he again denied that he ~d made arr:, penetration 
of Miss Fa.int with his male organ bu't admitted that he tried nto make her" 
e.ni had inserted his finger in her private P1,rta (Pros. Ex. 10). · 

- 4. The a.caused lUl.ving been advised oonoerning hie right to remain 
silent, to ma.ke a.n unsworn statement, or to testify ~er oath, elected 
tQ testify. He related that in 1942 he.had graduated from college and 
immediately entered the military ·service a.a an aviation cadet. He was 
ma.de a piiot alld commissioned on 29 Sept8lllber 1942. In February 1943 he 
went to Africa and for one year engaged in oomb~t missions in Africa, . 
Sicily and Italy. Upon completion of fifty missiom he wa.s awarded the 
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air medal with six clusters, presidential citation, two African campaign 
ribbons of three stars, and .returned to the Sta.tea (R. 57J Def. Ex. 7). 
Sinoe his return he was not assigned to IJl¥ particular duty and because 
of idleness and nervousness indulged in drinking to excess almost daily. 
He met Miss Fa.iszt on the evening of 12 September 1944 in company with 
others. He had been drinkiDg whiskey that day and drank oo:csidera.bly that 

' 	 night. 1ihen they left the night club where the group ha.d been dancing and 
drinking he was so drunk that he fell. He then drove all of the party 
home except Miss Fa.iszt who accepted his invitation to go to another eating 
and drinking place. There he had three more drinks. After that his memory 
was hazy as to what took place.· He distinctly remembered a ball park where 
they stopped and he started "necking a little." 

"Q. 	 Vihat happened next? 
A. 	 I was kissing her.. The thing I remember last, was she 

bit me and made me mad. I don't know what she bit me 
for, whether she was passionate, she was trying to shove 
me aws:y,· or what. I was pretty well --· I don'.t rem.ember 
then; I can't remember what happened from there on. · 

Q. 	 'iiere you trying to have intercourse with herT 
A. 	 I was doing what a man would normally do--trying to get a 

little piece of nookie. if ~e wu out with ·a girl at this 
· hour ·of the night. 

Q. 	 Did you have a·little struggle! 
A. 	 I don't re~embe_r .any struggle •. · 

Q. 	 Did you succeed in penetrating her? 
A. 	 I did" not; 

Q. 	 Did you ever have your fingers or hands in her vaginaT 
A. 	 I had my finger in it. · 

Q. 	 Did you ever have your penis in her private female organ? 
A. 	 I did not. I never did have an erection. I had been that 

drunk before, and I nev~r did have an erection. 11 (R. 68-69 ). 

A:r:1 examination of accused and his history resulted in a diagnosis 
that he was very nervous and. emotionally unstable (R. 90 ). On persons of 
his· type, .it is probable that alcohol would result in a diminution of con• 
trol, and it would be normal to expect his recollection to be huy after 
consuming large amounts of whiskey (R. 91). The diagnosis ot the baae 
psychiatrist, based upon exarrJ.na.tion of accused, was severe psychoneurosis 
(R~ 113 ). '.l'he instability of such an individual would be exaggerated under 
the influence of alcohol (R. 115 ). A psyohoneurotio could have greater 

....._ 
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desires for sexual interoourse, and suoh a oondition would not with.in 

itself prevent an ereotion (R. 120 ). 


Nine representative citizens who had known accused·for a long 

time testified as to his good reputation, both in hi's home town and at 

the college he attended, for moral and gentlemanly conduct (R. 98-108, 

125,126). 


5. The a.ocused has been convicted of committing an assault and battery 

upon Juanita Fa.iazt in violation of the 96th Article ot War. A battery is 

an assault in whioh force is applied to the person of another. It 1a a 

battery :for a ma.: to fondle, against her will, a woman not his wife (MCM, • 

1928, par. 1491). The evidence 1a clear and convincing that the accused, 

to state the case in the mildest term possible, .t'ondle.d Mias Faiszt without 

her consent and against her will, a.nd thereby oommi tted an assault and 

battery upon her at the time and place averred in the Specification. He 

admitted that he intended to seduce her and that he attempted to do so. 

Because of his drunken condition he olai:med that he could not remember _ 

clearly what happ~ned. :Misa Faiszt however told a clear story of being 

forcibly manhandled.by the aocused in his efforts to seduce her which was 

corroborated by the condition of her clothes and the bruises appearing on 

her body shortly thereafter. We find no difficulty in sustaining the con

viction. Assa.ult and battery is an offense that violates the 96th Article 

of War (M::M 19'8, pi. r. 152.2,). 


6. War Department ~cords show the accused to be 26 years of age and 

single. He graduated from high school and the University of Louisiana 

Polytechnic Institute, immediately thereafter entering military service 

as an aviation cadet. On 29 September 1942 he completed his training as · 

a bomber pilot and was commissioned second lieutenant, Air Corps, Army of 

the United States. 


7. The court was legally constituted and had jurisdiction over the 

accused and of the offenses. No errors injuriously affecting·the substan

tial rights of the accused were oommitted during the trial. In the opinion 

of the Boa.rd of Review the record of trial is legally sufficient to support· 


· the findings as approved by the reviewing authority and the sentence and to 
warrant confirmation of 'the sentence. Dismissal is authoriied upon a convic
tion of a violation of Article of War 96. 

J~ge Ad,vocate • 

• 
, Judge Advocate. 

5 
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SPJGK - CM 2 74975 lat Ind. 

~ MF, JAGO, Wuhington 25, D. C. MAR 211945 
TOa The Secretaey of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
First Lieutenant_John T. Hollis, Jr. (0-730912), Air Corps. 

2.· I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings as approTed by 
the reviewing authority and the sentence and to warrant confirmation of 
the sentence. I recommend. that the sentence be confirmed but that the 
forfeitures and confinement be remitted, and that the execution of the 
sentence· as thus modified be suspended during good behavior. 

3. Consideration has been given to two letters written by accused's 
mother, Mrs. J. T. Rollis, to the President, dtted 29 Janua.ey 1945 and 
18 February 1945, respectively, and also to a letter from her to The 
Adjutant General dated 4 }.{arch 1945. Consideration has also.been given 
to a letter from Sena.tor Allen J. Ellender to The Judge Advocate· General 
dated 27 Februaey 1945, to a letter from Senator John H. Overton with 
two inclosures to The Judge Advocate General dated 26 Februaey 1945, 
also to a letter from him to The Adjutant General dated 26 January 1945 
with one inclosure, to a letter from Congressman Overton Brooks to The 
Judge .Advocate General dated 15 }.arch 1945, and to a letter to the 
President from the Hollis family dated 10 March 1945. All of these 
letters accompany the record.of trial. 

4. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry it into effect, should such action meet·with approval. 

10 Inola MYRON C. CRAMER 
-1. Record of trial 
2. Drft 1tr sig s,lvr 

· Major General 
The Jldg9 .AdTOoate General 

3. Form of Ex action 
,4. 2 ltrs fr acc'd mother 

to Pres 
5. Ltr fr acc'd m6ther to TAG 
6. Ltr fr Sen Ellender to JAG 
7. Ltr fr Sen OVerton w/2 incla to JAG 
a. Ltr fr Sen ·0verton to TAG w/inol 
9. Ltr fr Cong Brooks to JAG 
10. Ltr fr Hollis family to Pre, 

(Sentence confirmed but forfeitures and confinement remitted. 
Execution sus~nded, by (i)rder 'of' the Secretary of W'ar. 
G.C.M.O. 220, 13 Jun 1945) .

• e 
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(393)Will DEPARTi.IBNT 
Anny Service ~orces 

In tne uffice of The Judge Advocate General 
v;as~ungton, D. c. 

SrJ2-ll 
C..: 274989 

G MAR t9.45 

U ~i I T E i:: 3 T :. T ~ S ) 

v. 

Frivate BENJAiiDJ:~ ? • SI,ilTd 
(328.39185), Company F, 38th 
Cavalry Reconnaissance: 
Squadron (llechanized). 

) 
) 
) . 
) 
) 
) 
) 

Trial by G.G.¼., convened at 
Headquarters V Corfs, Rear 
Ec~elon Connnana ~ost, in the 
vicinity of Limbourg, Belgium, 
12 tecember 1944. To be shot 
to death with musketry. 

OPIHION of the BOARD OF REVHl'f 

LIPSCO;,::B, 0 1 COHNOR and IJORG.AN I Judge Advocates 


1. The record of trial in the case of tne soldier named above has 
been examineii by the Board of Review and tl:e Board submits this, its 
ii-5:i.nion, to Tne Judge Advocate General. 
,~~. 

• .'f' 2. The accused was· tried upon the· following Charges and Specifica
tions: . 

CRAB.GE' I: Violation of the 75th Article of war. 

· Specification: In that Private Benjamin F. Smith, Company F, 
38th Cavalry Recon.11aissance Sq~adron (Maez) did, at 
Eonschau, Germany, on or about 21 November 1944 while 
before the enemy, by his misconduct and neglect en- · 
danger the safety of Company F, 38th Cavalry Recon
naissance Squadron (Maez) and the Sqiadron Com::1and Post, · 
38th Cavalry Recormaissance Squadron (Mecz) which it was 
his duty to defend, in that he being then assigned to 
duty as an outpost guard, abandoned his post and duties. 

CEAEGE II: (1,isapproved by reviewing authority). 

Specification: (id.sapproved by reviewing authority). 

http:IJORG.AN


C:CIARG:'. IE: Violation of t:1e 58th Article of 1'Iar. 

Specification: In that frivate Benjamin 1". Smith, Co1:-pany 1", 

38th Cavalr:/ :leconnaissance Squadron (:.-~ecz) die, at 


1 llonschau, Ger:i:any on or about 22 November 1944 desert. 
the service of tne United States and remain in deserti0t1 
until he was arprehended at !,~onschau, 8ermany on or auout 
2S November 1944. 

:-:1e accused pleaded not guilty to all of tLe Charges and Spacifications.
::3 was found GUilty of Charges I and III and the Specifications there
;,.mder. Ee was found not guilty of Charge II but guilty of a violation 
Q!: Artich of War 96 and guilty of the Specification of Charge II with 
c:;signo:lted exceptions and substitutions. He was sentence::i. to be shot to 
-:'eath ,~i th musketry. All of the members of the court present &t the ti::3 
:.:.:1e, vote was taken concurred in the findings of t;-uilty of Charge I and the 
Specification thereunder and Charee II and the Specification thereunder with 
exceptions anci substitutions; three-fourths concurred in the finc'ting of guilt~r 
of Charge III and the Specification thereunder; and all concurred in the sen
t,3nce imposed. The Commandinc 8-eneral, !:ieadqUc?..:t;t§lr.s V Corps, APO 1/305, dis
i.'tl)proved the finding 01' euilty of Char('.e II ancr·~ije Specification thero:1under, 
2.pproved the remai!'lin:; · findings of guilty and the 'sentence, cine, ciirected in 
r ursuance to Article of '::ar 48 and 5o½, that the execution thereof be ,vi th
hJld. lhe Commanciine General. of the Ar:ny in the 1-::uropean Theater of Opera
tions approvad tne sentence and fo:rvrarded the record of trial for action 
of the President under Article of ':Iar 42. In transmitting tile record he 
·,.-rote,. 

"I a111 constrained, by my responsibility to mil:lions .of loyal 
men who serve ,rith unselfish devotion the neads of their 
country, to recorr..r:end that the death sentence be co:hfir:ned 
and executed, as exemplary punishr...ent for this accused's 
treacherous and base betrayal of comrades, jeopardizi11.G the 
military mission of his command. The sentence of the accused 
to be shot to death with :nusketry is just punishment for his 
faithless abandonmant of his po.st.. of duty, with cii sregard for 
the c:nfaaquences of his disloyalty to the trust of guarding 
fro:ri sur1>rise night attcl.ck by the enemy the security of his 
cor.i.rades and the coinmanri COf:llllitted to his protection; and, 
later, deserting the service and remaining in hiding through 
the aid of enemy nationals in enemy country while his own com
mand was engaged in combat on enemy soil," 

Ja. The evicanca for the prosacution relative·to the allezed mis

behavior of the accused before the enemy shows that on 21 nov9r.iber 1944 


'the 32th Savalr-J Squadron, including Conpany F of which ths ac:used was 
a mel:!ber, v;as 6.eplo;"ed as a holdini force on both sides of ;,:onschau, 
.:errr:any (E. 16). Th~ outpost position of Comr,any F on th.i.s. ·sector was 
located nenr a building on the .outskirts of l.'.;onschau referred to as a 
"slauchter house". In describing this outpost the Comrr,andil1£ Officer 
of Corr,rany l' testlfied that: 

2 
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"There were two tanks on the outpost at the slaughterhouse. 
One o.n either side of it manned twenty-four hours a day. 
I:uring the night one man was on each tank. There are tanks 
on either side of these outposts. ·1'hey are the forward 
elements of my troops and the friendly forces. 11 

The cornmmd· post of Company F was located about 200-yards to the rear of 
this outpost and the squadron command post was about 600 yards further to 
the rear (r1. 17). Except for this outpost near the "slaughter house", 
there was no security provision for the command posts of Company F and 
the squadron other than their own persormel. There were no friendly 
troops between the 11 slaut~hter house" outpost and the enemy whose nearest 
known installation was within a distance of about 500 yards (R. 17). 
Th~ toym of Monschau had been exposed to artillery fire but there had 
been no fire from small arms in the inunediate vicinity of the slaughter 
house (R. 14, 27). All of the guard detail assigned to duty in the 
slaughter house outpost,other.than th~ accused and a Private Baxley, 
slept, when not on duty, in a school house about 100 yards to the rear 
of the slaughter house. The accused and Baxley, however, had been sleeping 
in the slaughter house for about a week before the misconduct alleged
(R. 31). 

Technician Fifth Grade Charles w. Powers testified that on the 
night of 21 November 1944 he was on guard duty near the "slaughter house" 
from six to eight o,.cloek in th.e evening and from twelve to two o 1clock 
in the morning. A few minutes before two o I clock he left his post near 
or in the tank in front of the slaughter house and for the second time 
entered the slaughter house for too purpose of awakening the accused for 
his tour of duty. The accused and Private Baxley slept in different 
rooms in the slaughter house. Af'ter the accused had been awakened, Powers 
waited for him until he ngot his shoes on and got dressed" (R. 11). Upon 
leaving the slaughter house with Baxley, whom he had also awakened, Powers 
saw the accused "behind the stove" (R. ll). 

Private Louis A. Walters testified that on the night of 21 
November 1944 he served as an outpost guard in a tank 11in the back of 
the slaughter house" (R. 6). He explained that the guards at this post 
11were supposed to be in the tank: 11 (R. 6). He was·scheduled to go on duty 
from twelve until two o 1clock in the morning when he was to be relieved 
by the accused (R. ?). At about two o'clock "or a few minutes after", 
the accused came to the outpost at the rear of the slaughter house and · 
said to W?lters, 11Take off, fi ai/ taking over11 • Although unable to see 
the accused because of the darkness, 1V"alters recognized him by the tone 
of his voice. Walters iDm1ediately left the outpost in charge of the ac

. cused and returned to his quarters at the school house (R. 7). On <?ross
examination the defense sou~ht to impeach Private Walters• testimony 
that he .could not see the accused on account of the darlmess by showing 

.that in a pre-trial statement Walters had stated that "Smith came out all 
dressed, and ·relieved me, and I went down to the school house where we 
slept". 

. ' 
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Technician Fourth Grade Joseph Tschinkel testified that on 
the night of 21 November 1944 he was assi~ned to outpost duty in the 
tank to the rear of the slaughter house from ten to twelve o 1-clock in 
the evening and from four to six o I clock in the morning. According to 
a guard schedule he was due to relieve the accused at four o 1 clock. At 
about that hour he went to the post to the rear of the slaui;hter house 
to assume his duties as a guard. Upon reaching the tank he "looked 
around and didn't find anyone" (R. 15). He iuuned:iately entered upon 
his two-hot..· tour of duty during which time he did not see the accu.sed 
(R. 15). 

b. The evidence for the prosecution concerning the alleged desertion 
shows-that on the morning of 21 November 1944 the accused was told by the 
first sergeant of his company that he., the accused., was ~lieved from 
duty as an outpost guard, that he was to be trie4 by a ~ourt-~~rtial, 
and that he was restricted to his quarters. Thereafter the accused 1s 
first sergeant ordered him to report on the following evenil'I€ for work 
"about the CP". ~'hen the time came for the performance of his assigned 
duties, the accused could not be found in his quarters or in the area 
occupied by his company (R. 23-24). Thereafter, on·28 November 1944., 
the accused 1s first sergeant, upon information given him by Private 
Baxley, went to a house in Monschau occupied by German civilians which 
was about two blocks from his company command post and searched for the 
accused but failed to find him (R. 19-26) •· Later, on the night of 28 
November 1944, the first sergeant returned to the same house accompanied 
by his company conunander (R. 18). The house was occupied 'by two women 
and four children who were German nationals· (R. 19). According to the 
testimony of the first sergeant one of the women, when questioned rela
tive to the accused's presence in the house, denied that he was there 
(R. 26, 28). The company commander, on the other hand, testified that, 
"No one was questioned in the house" (R. :20-21). ·. There is no dispute,. 
however, that the company.commander searched the entire building. In 
the attic he found a win9,ow leading to the roof. Looking tr..rough the 
window he saw the accused behind the chimney. The company commander 
called to the accused to "come down". The accused hesitated am the 
company commander called for his gun (R. 20). According to the testi
mony of the company commander, he said: 

11 'Come off there, you son-of-a-bitch1 • That was the time 
he looked at me perhaps a half a minute or a minute, and 
I said? 'Hand me rrr:, gun,' and he said, 1Wait, I'm coming••
(R. Zl.J. 

The accused came down and surrendered himself. His hiding place on the 
roof was about forty feet from the ground (R. :20). 

4• The accused., after his rights relative to testifying or remaining 
silent bad been explained to him, testified in his own behalf but limited 
his testi.IIX)ny to the charge of desertion. · He e:x;plained that he left his 
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organization because he had "been told that he was soing to be court
martialed for Article of War 75" but that he intended to return in.about 
six days. 'Nhen his company commander called for him at the house mere . 
he had been staying he crawled out upon the roof because, 

"* -i:- -r.- the First Serg:3ant already told me if the Captain eot 

hold of me he would talce care of me. I heal:'d them .come and 

knew it was him - hollering., 1'l!here in the Hell's that damn 

Smith.' ·The First Sergeant come upstairs to search, and he 

told him to get the hell out of the way and move up fast" 

(rl. 34). ' 


He further testified that he did not talce his weapons with him when he 
left, that he remained in the house during all of the period of his ab
sence except for one trip to his company area, and that he thought it 
would be better for him to stay 11some place w.ithin the area" because he 
11 didn 1t think a fellow would be in desertion if he didn't leave the com
pany area" (R. 34-37). 

Private William C. Baxley testified for the defense concerning the 
charge of misbehavior before the enenzy- that on ·the morning of 21 November 
1944 he and the accused were asleep in different rooms in the "slaughter 
house". On that morning Powers came into the room which Baxley was occupying 
and awakened him. At that time Baxley did not hear Powers call the ac
cused and did not see him as he left the slaughter house· for his tour of 
outpost guard duty. On cross-examination he was asked the question, 

11I am asking you whether it is not true you have been tried, 

convicted and sentenced by general court-martial for acer

tain offense which occured after this precise time you have 

testified about. Is.that correct?" 


To the above question Baxley answered "Yes ·Sir" (R. 32). 

5~. The Specification of Charge I alleges that the accused did, at 
Monschau, Germany 1 on 21. November 1944, before tre enenzy-, endanger the 
safety of Company 1'' of the 38th Cavalry Reconnaissance Squadron command 
post, by his misconduct and ne[lect in abandoning his post and duties as 
an outpost guard. The Specification is alleged as a violation of Article 
of War 75. 

The Manual for Courts-Ma:t'tial states that "misbehavior before 
the enemy" 1 

"***is a general term, and as here used it renders 

culpable under the article any conduct by an officer or 

soldier not conformable to the stanaard of behavior before 

the enemy set by the ·history of our arms. Running away 

is but a particular form of :m.sbehavior specifically made 

punishable by this article" (MCivi, 1928, par. 141!). 
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1.1:inthrop states that misbehavior before the enemy may consist in, 

11Such acts by any of.ficer tr soldier, as - refusinr; 

or failing to advance 'ait,h the conunand when ordered for

ward to meet the enemy; goine; to the rear or L,aving the 

comnand when eneaged with the enemt, or expecting to be 

engaged, or when under fire; hiding or seeking shelter 

when properly required to be exposed to fire; feigning 

siclmess, or wouncis, or making himself c.irunk, in orcier 

to evade taking part in a present or impending engagement 

or other active service azainst the enemy; re.fusing to do 

duty or to perfo:m some particular service when before 

the enenzy- (Winthrop's lli.litary Law and Precedents, 2nd 

Ed., P• 62,3). 


Since the evidence show~ that the accused was assigned to outpost duty 
within a di.stance of 500 yards of the enemy, it clearly appears in the· 
light 01' the above definition that the accused was "before the enemy" 
within the contemplation of Article of War 75. 

The evidence further shows that the accused assumed the duties 
of an outpost guard in or near the tank located behind the slaughter house 
on the outskirts of Monschau at about two o 1clock on the morning of 21 
November 1944. Two hours later, at about four o'clock, when Technician 
Fourth Grade Tschinkel came to the accused's outpost to relieve him, the 
accused wa~ not there and was not seen by Tschinkel during the following 
two hours. Although the evidence fails to indicate how long the accused 
had been absent from his post when Tschinkel came to relieve him, or 
vrhere he had gone, it clearly establishes that the accused abandoned his 
post which was only about. 500 yards from the enemy and thereby endanccred 
the safety of his post and command.within the meaning of Article of ;iar 75. 

Q.• The Sl)Elcification of Charge III alleges that the accused did, at 

Monschau, Germany, on 22 November 1944, desert the service and remain ab

sent in desertion until he was apprehended at Honsch.au, Germany, on 28 

November 1944. · 


The lianual for Courts-~lartial defines desertion as 11,, -1, ,:- ab
sence without leave accompanied by the intent not to return, or to avoid 
hazardous duty or to shirk important service". The Manual further states 
that both the element of absence without leave and an intent not to return 
to the service are essential to the offense "* i:· ..:- which is complete when 
the person absents himself without authority from his place of duty * * * 
vrith intent not to return thereto". If an intent not to return is shovm to 
have existed at the inception of th.e unauthorized absence or at any time 
during such absence, the offense of desertion is est,ablished (M:CLI, 1928, par. 
130) •. 

The evidence shows that on 22 November 1944, after the accused 

had been restricted to the limits of his quarters and informeci. that he 
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was to be tried by court-martial, he absented himself without leave from 
his organization and hl.d.in a house occupieci by German nationals until he 
was apprehended on 28 November 1944. Although the house where the accused 
secreted himself was only two blocks from his company command post, the 
accused's conduct in breaching the restriction imposed upon him anci in 
persistently seeking to avoid detection justified the court in concluding 
that the accused intended not to return to his organization.· The evidence 
showing that the accused was afraid both of being tried by court-martial 
and of his company commander tends to strengthen this inference. The 
profane threats of the accused's company commander and his unwarranted 
conduct in calling the accused a 11 son-of-a-bitch11 ,. on the occasion of his 
apprehension, al~hough decidedly reflecting discredit to the company com
mander, do not change the character of the accused's offense. When con'."" 
sidered in its entirety, the evidence shows that tne accused intended to 
abandon the service and amply supports the findings of guilty of the 
Specification of Charge III and Charge ·III. 

6. The charge sheet shows that the accused is 21 years and 9 months 
of age and that he enlisted at Binghampton, New York, on 23 February 1943, 
for the duration of the war plus six months. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the. 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence. A sentence 
of death, or such other punishment as a court-martial·may direct, is 
authorized upon a conviction of misbehavior before the enellzy', in viola
tion of Article of War 75, or desertion in.time of war, in violation of 
Article .of "War 58. 
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Hq ASY, JAGO, 1'.'asi1inr,ton 25, D. C. 

TO: The Secretary of Vfar 

1. Herewith transl:ri.tted for the action of the Presic.ent are the 
record of trial and the opinion of the Board of rteview in the case of 
Private Benjamin F. Smith (32839185), Company F, 38th Cavalry Recon
naissance Squadron (t:echanized). 

2. I concur in tl"}:! opinion of tl"Je Board of H.eview that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation thereof. 

3. Accused is 21 years anci 9 months of age anci has been in the 
military service for approximately two years. 

4. Although the evidence in thls case differs in several particulars 
from the evidence in the case of F'r:i.vate William c. Baxley (14161534), it 
is a companion case to it in that both accused are members of the sare organi
zation, both committed the same offenses at approximatt,ly the same time and 
place, both were tried by the same court and both receiveci the same sentence. 
1'he record in the present case shows that on 21 November 1944 at about two 
o I clock in the morning the accused assumed the duties of a guarci at ;ionschau, 
G'3rin.any, at an outpost about 500 yards from the enemy. Two hours later, at 
about 4 o I clock, when a soldier came to the accused I s outpost to relieve him, 
the accused was not there n(!r was he seen by this soldier during the following 
two hours. The accused's act in leaving his outpost before being properly re
lieved endangered tre safety of his post and his oreanization and constituted 
misbehavior before the enenzy- within the contelf4)lation of Article of War 75. 

On the day following the above offense the accused breached a 
restriction requ.iring him to remain in his quarters by hiding himself in a 
house in Monschau w:u.ch was occupied by German civilians. On the sixth day 
of his absence he was apprehended on the roof of the house where he had 
been hiding. His conduct warranted too conclusion that he had deserted 
the service in violation of Article of War 58. 

5. The Commanding General of the Anny in the ~uropean Theater of 
Operations approved the sentence and forwarded the record of trial for 
the action of the f'resident under Article of War 48. In transmitting the 
record he wrote: 

nr a.~ constrained, by my responsibility to millions of loyal 

men wr10 serve with unselfish devotion the needs of their 

country, to recommend that the cieath sentence be confirmed 

and executed, as exe:,~plary punishI1Snt for this accused's 

treacherous and base betrayal of comrades, jeopardizing the 

milltary mission of his conmar.>,d. The sentence of the accused 

to be shot to death with musketry is just punishment i'or his 

:faithless abanci.onment of his post of duty, with ciisregard for 
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the consequences of his disloyalty_to the trust of guarding 
from surprise night attack by the eneuzy- the security of his 
comrades and the command committed to his protection; and, 
later, deserting the service and remaining in hiding through 
the aid of enemy nationals in enemy country while his own 
command was engaged in combat on enemy soil." 

6. On VE-Day, 9 May 1945, General Eisenhower by radiogram IOOdi
fi.ed his previous action in this case by recommending that the sentence 
of death be commuted to life imprisonment. I concur in General 
Eisenhower's recommendation and recommend that the sentence be con
firmed but commuted to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due and confinement at hard labor for 
life, and that the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, be designated as the place of confinement. 

?. Inclosed are a draft of a letter for your signature, trans-. 
mitting the record to the President for his action, and a .form o.f' 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

~~ ~ - ~Q,._.___.,_.-

MYRON C. CRAMER 
Major General 

3 	Incls The Judge Advocate General 
Incl l - Record of trial 
Incl 2 - Di't. of ltr• .for 

sig. Sec •. of War 

Incl 3 - Form of Executive 


action 


{Sentence confir::ied but co1nrriuted to dishonorable discharge, 
total forfeitures and confinement for life. G.C.JJ.O. 331, 10 Jul 1945) 
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