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VAR DEPARTMEN'l' 
!riv Seryjce Forcee (1)

In the Ottice ot Tm Judge .Advocate General 
Washington, D. c. 

SPJGQ 
0112~105 

UlfI'fEI> STATES 

.... 
Second Lieutenant PHILLIP 
10Lmx (o-s2129s),. Air.. 
Corps. 

13 0£C 19'4 

TBIBI> lm FORCE 
. ' . 

Trial bf G.0.11., convened at 
MacDill Field, Florida, 
4 November 1944. Di1mi1sal. 

OPINION ot the BOlBD OF BEVD . 
ANDREWS, IREDERICX and BIERER, Judge ,.ldToe&tes • 

1. The Board ot Review bas enm1ned the record ot trial.in the 
case ot the otticer llllDed above and submits th11, its op1n1on, to The 
Judge .Advocate General. 

2. 1'he ~ccused was tried upon the following Charges am Spec1.ti
oation11 · 

CHARGEa Violation ot the 96th Article ot War. 
\. 

Specification 11 In that Second Lieutenant Phillip Koliok, 
Squadron S, 326 Arrq Air Force Base Unit, ( CC'l'S) , MacDill 
l'ield, Florida, was, at Sulphur Springs, Tampa, Florida, 
on or about 'Zl J.ugust 1944, in a public place, to wit, 
the Starlight Cf,f'e, d11orderl7 while in uniform.. 

Specification 21 (Finsling ot not guilt7). 
. ' 

Specification 31 In tbi.t Second LieuteJ:lAllt Phillip Kolick, 
**·*,did, at Tampa, Florida, on or about 'Z/·.lugust 
1944, resist arrest b.r striking Technical Sergeant Ro,
G. Bernard and Corporal Glen A. Rogers, militar,- police
men then in the law.tul performance of' their dut7, with 
his tiata. · 

ADDITIONAL CHARGE1 Violation ot the 69th Article ot War. 

Specifioation1 'In that Second Lieutenant Phillip Xolick, 
Squadron N, tOl'lllrly' ot Squadrons, 326th A.Al Base Unit, 
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(CCTS), HaeDill Field, norida, b&Ta& been d.ul,T placed 
1n arrest to the limits.or MaeDOl 1'1e14; norida, on or 
about 'Z'/ .August 1944, did, at llacDill Field, norida, on 
or about l October 1944, break his said arrest before he 
was set at liberty b7 proper authority. · 

He pleaded not guilty to all,,Charges and Specitieations. He was tound 

guilt7 of' the Original Charge and.Specifications land 3 thereot and ot 

the Additional Charge and the Specitication thereof'. He was f'OUJ:id not 

guilt,. or Specif'icat1011 2 gf the Original Charge. No evidence ot previous 

convictions was introduced at the·trial. Ha was sentenced to be dismissed 

the service. The reviewing ·authorit,. approved the sentence and forwarded 

the record of' trial tor action under Article of War 48. 


3. The evidence tor the prosecution sh01fs that at about 0200, 

'Z'/ August 1944, the accused was a guest at the Starlight Cafe, Sulphur 

Springs, Florida {R. 10, U, ·17). The caf'e is a large public dining and 

dancing establishment &n4 •t·tbe time in question there were approximatel7 

500 people there {R. 18). Corporal Rogers ot the Military Police was 

checking the care and noticed that the accused, who was sitting at a table 

w1th several friends, had his tie ott, his shirt open and his sleeves 

rolled up (R. 11). l'he accused had had a fn drinks, but was not drwllc 

(R. 14, 19). Rogers asked the accused three times to polic-.t up and then 
walked away, expecting that the accused would compfy witb. his request (R. 11). 
The accused, however, walked over to the door where Technical Sergeant 
Bernard, also or the Military Police, was standing {R~ 11, 17). Bernard 
likewise asked the accused to police up, repeating the request at least 
three times (R. 11, 17), e.nd stating that if he did not compfy, he would 
have to leave the place (R. 19). A.bout the third or fourth time, Bernard 
was told by- the accused to "go fuck myself', I couldn't do nothing to him" 
(R. 17). Bernard turned to talk to the man.ager or the care, whereupon ac

cused struck him on the neck with his !'ist and shoved him so that he, ac

cused, could pass through the door (R. 17). Accused used profane language, 

referring to "Chicken shit MPs" and •that chicken-shit Corporal• (R. 19), 

and caught Bernard ey the back of his shirt (R. 17). Thereupon, Bernard 

and another military policeman each took the accused b;r an arm and led him 

outside (R. 17). Accused did not walk but !ought and kicked (R. 1S). This 

episode occurred just inside the door leading into the dance hall in the 

immediate presence or two civilian policemen and the manager (R. 17, 20). 

The language or accused was at least loud enough to be heard by- the two 

policemen, who thereupon came over (R. 18). Bernard had been about to 

call the officer or the day when. the accused struck him and •got so we 

had to do something" (R. 17, 20). Once outside the cafe, everybod,f started, 

orCJ11ding around (R. 17) and the accused became so noisy and boisterous that 

the military policemen decided to put him in a start car and take him to 


. the Military Police Headquarters (R. 11, 17). Tbe7 put him in the car, but 
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he immediatelT got out, whereu~n Bernard said "Come up to Headquarters 
and straighten the thing out" (R. 17). The accused resisted bT cursing 
and striking Rogers and Bernard (R. 11, 12; 15, 17) and was finallT put 
back into the car by force (R. 12, 17). This disorder occurred in front 
of the care, most ot whose patrons were outside while it was going on 
(R•. 18, 19). Accused then asked where they were going,. and upon being 
told that he was being taken to Headquarters to see the Provost Marshal, 
said "Who, Captain Taylor? .Fuck that son or a bitch. I know him. He's 
no good" (R. 17, 18). During the trip to Headquarters, the accused had 
to be more or less held by the military policemen to prevent him from 
hitting the driver, which he repeatedly threatened to do (R. 12). Upon 
arriving at Headquarters, the accused said •This is the same damn place 
I was betore1 and stated that he should have burned it down the last 
time (R. 17). 

Upon learning of the disorder, Lieutenant Colonel Robert K. 
Martin, Commanding Officer of MacDill Field l¢U (UB), the Group or which 
the accused's aquadron was a t>8?'t, 41.rected that.accused be placed in 
arrest pending investigation (R. 5). Notification of the arrest was given 
the accused in writing and the accused indorsed an acknowledgement ot re

·ceipt thereon (R. 5; Ex • .l). The confines ot 1.IaoDill Field, Tampa, Florida, 
were set ~s the limits of.arrest (Ex • .l) • .lt this time, the accused.was 
a member ot Squadron S ot the Group {Exs. A, B). On 16 September 1944, 
the accused, being still in arrest, requested permission to go to Tampa 
for the·purpose ot consulting civilian counsel (R. 5). Written permission 
was given, authorizing the accused to leave MacDill Field from 1300 to 
1700, 16 September 1944, tor this purpose (R. 5, 6; Ex. B). Such written 
permission specified that an absence atter 1700, 16 September 1944, would 
constitute a breach ot arrest (Ex. B). On 18 September 1944, accused waa 
transferred trom Squadron Sot the Group to Squadron Not the same Group 
(R. 6, 7; Ex. 0) • His new squadron commander did not notify him that his 
status ot arrest continued, inasmuch as he was unaware ot the tact that 
the accused was in arrest (R. 7). The accused, however, was not given any 
duties to perform (R. 7). The squadron commander testified that he bad no 
authority either to place an officer 1n arrest or release one already' in 
arrest (R. 8). On 1 October 1944, the accused was picked up by the Military 
Police in the Plaza Bar Room, Tampa, tor breach ot arrest (R. 8, 9). He 
was taken to Mllitar,. Police Headquarters, where in response to questioning, 
he stated that he was n.ot in breach ot arrest since he had been. transferred 
to another squadron subsequently to his arrest (R. 9). A check with the 
accused's Headquarters revealed tliat he was still under arrest, hOlfever1 and 
upon being so advised, he was permitted to return to his station (R. 10}. 

4. The evidence tor the defense consisted solely ot the accused's 
sworn testiao!V', given atter he bad been properly' advised ot his rights 
as a witness (R. 20). The accused testified that he had been at the care 
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for about an hour and a half when Corporal Rogers told him to put on 

his tie (R. 25). He bad been drinlcinf; before be reached the care but 

did not think he was drunk (R, 24, 25). He admitted that he bad his 

tie off, his shirt unbuttoned and his sleeves rolled up, but said that 

it was verr hot and that other military.persons present bad their ties 

undone and off (R. 22). Corporal Rogers told him several times to put 

his tie on, but he disregarded his "orders" because they seemed unreason

able in view of the fact that others were in the same condition (R. 22). 

He admitted at the trial, however, in connection with his refusal to 

comply, that nthere is no basis for me acting like that• (R. 22). 

Finally, the accused willed over to the door to see whether he could 


.locate a 111ember ot his party who had gone outside, and stopped and 
talked to Sergeant Bernard about putting on his tie (R. 22} • .He told 
the sergeant that he didn't think the situation warranted it (R. 22). 
The sergeant took a belligerent attitude and a heated discussion arose 
resulting in an "ultimatum" trom the sergeant to the ettect that accused 
would either put on hie tie or go with hill (R. 22). The accused declined 
to do either and the sergeant reached over to take his arm and lead him 
outside (R. 22). From there on it was •rather a mixed up messn, and the 
accused doesn't know what happened (R. 22). •There were people pulling 
and pushing and grabbing arms• and the accused finally found himself in 
the stat! car after considerable ettort on the part of' the Military Police 
to get him there (R. 22). At one point, he was "tapped" on the head by a 
!lashlight or club wielde·d b;y' a ci'Yllian policeman and was threatened by 
one or the military- policemen with a club (R. 22). The aocused denied that 
he struck anyone intentionally but admitted that someone may have been hit 
as the result o! his jerking his arms loose and "wrestling around" (R. 22). 
He admitted using profane language in the car and stated that he might 
have used proranity at the doorway ot the dance hall (R. 22, 23). He had 
no recollection of making the alleged remarks about Captain Taylor and did 
not think he made them (R. 23). He also denied d$liberately striking 
Sergeant Bernard with his !ist in the care, but said that he may have hit 
him while trying to tree his arms trom Sergeant Bernard's grasp (R. 23, 24). 
The·accused was uninjured in the scuttle except for two bruises on the jaw
(R. 23). · 

With respect to the breach at arrest alleged in the Specification· 
of' the Additional Charge, the accueed testified that he hadn't paid much at;. 
tention to the notification of arrest which he had received and acknOlflledged, 
but assumed that he was under arrest to the field and that he had been put 
1n such status by Squadron S (R. 24). Hence he believed that his transfer 
to Squadron N terminated hie arrest, especially since his new squadron com
aander had'said nothing. about it (R. 21, 25). ·Accordingl,-, be went to town 
praoticali1 eveq day thereatter and did not learn that he was still under 
arrest until he was apprehended by the M.tlitarr Police at the Plaza Bar in 
Tampa early 1n the morning o! 2 October I9.44 (R. 21). · 
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5. With respect to Specitication 1 of the Original Charge al- · 

leging disorderly conduct in the Starlight Cate, the evidence con

'vincingly shows a course of conduct ey the accused~ justifying 

the finding of guilty reached ey the court. There is no question that 

the cafe was a public place, and by his own admission, the accused re

peatedly disregarded the requests of the Military Police to adjust his 

tie and otherwise police up. This finally resulted in a disorderly 

scene within the care, involving the use of loud profanity ey the ac

cused and a physical scuffle nowing from the accused's refusal to 

accompany- the Military Police outside. This scene was witnessed ey at 

least three people and once outside the care, the accused continued his 

profanity and physical struggling in a !'urther effort to avoid accompany

ing the Military Police, this time to their Headquarters. The evidence 

shows that at this point, many of the 500 patrons of the cafe bad gone 

outside to witness the disorder, thus indicating that it had attracted 

considerable public attention. While there is no direct evidence that 

the condition of the accused's uniform was violative of a.zg specific 

directive on the subject, it was not contended 'ey the defense that the 

requests of the Military Police were improper. Furthermore, with respect 

to his refusal to comply, the accused admitted in his testimony that "there 

is no basis for me acting like that•. The only excuse given •as that it 

was extremely hot and that other members of the military personnel were 

sim1Jarl.y out o! Wliform. While the accused made some attempt to indicate 


'that the Military Police took a belligerent attitude toward him, there is· 
nothing in the record to show that their acts and attitude were in any
way unwarranted or that the action taken and the force used against the 
accused were excessive under the circumstances o! his bellicose and dis
orderly attitude. With respect to the place of the disorder, the Speciti- · 
cation alleges that it occurred •in a public place, to wit, the Starlight 
Cate•, whereas the evidence shows that the more serious aspects or it 
occurred outside and in front of the care. Even assuming that this con
stitutes a variance, however, no objection on this score was raised b7 
the accused and in any event, the slight variance in locale would be 
immaterial (CM 235530, Hobbins, 22 B.R. 105). Under all the circumstances 
therefore, it seems plain that the acts of the accused constituted disorderly 
conduot in violation or Article ot War 96, as charged. 

Specification 3 or the Original Charge alleges that accused re
sisted arrest by striking the military policemen with his fists, the offense 
being charged W1der Article or War 96. Despite the contention or the ac
cused that he struck no intentional blows, the evidence leaves no real 
doubt that he resisted the Military Police in the manner described. No 
question was raised ey the defense as to the legality of the arrest nor 
was it contended that the accused was not advised that he was under arrest•. 
The arrest appears to have been proper under the authority and procedure 
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prescribed by the War Department in paragraph l6b-,- FM 19•5, l4 june 
1944, where it is provided that the Military Police ma::, take into 
custod.1 any person subject to military law who is guilty of a violati01 

·of the Articles or War or whose conduct is such that restraint is 
necessary. It is f'urther provided in the same paragraph that in the 
case of officers, the arrest may be made by the senior noncommissioned 
officer present if no officer is available for the purpose, and that 
once arrested, an officer should be taken immediately to the Provost 
:Marshal's office, force being authorized where necessary. The record 
amply demonstrates that the arrest was necessitated by the unruly and 
disorderly conduct of the accused and was therefore authorized and legal 
under the directive of the War. Department above cited. Nor was there a~ 
doubt that the accused was aware of the fact that he was under arrest. 
He did not contend otherwise and while it does not appear that he was 
expressly so advised, it is affirmatively shown that he was told that he 
was being taken to Headquarters and that his resistance continued there
after. Under the circumstances, therefore, the i'inding of guilty of thu 
Specification appears to be amply justified by the evidence. 

The Specii'ication or the Additional Charge sets forth a breach 
of arrest, the Charge being laid under Article or War 69. The record 
reveals that as a result of the disorders previously described, the 
Cotn111anding Officer or the Group or which accused's squadron was a part 
ordered him into arrest pending investigation of the affair. The noti 
fication of' arrest was in writing and accused indorsed hie acknowledgement 
thereon. Thereai'ter, accused was apprehended in a bar in Tampa, Florida, 
which was outside the limits or bis arrest. The arrest was made by order 
or Lieutenant Colonel Robert K. Martin who was described in the body of the 
testimony and in the notification or arrest as Cou!lllB.nding Ofi'icer of J.~cDill 
Field RTU (HB), a Group of which accused's squadron was a part. It appears 
that Lieutenant Colonel WArtin had authority to place accused in arrest, as 
a ncol!llllWlding officer" within the meaning of' paragraph 20, Jlanual for Courtt 
Jlartial, 1928, a Group for purposes of administering military discipline 
being the equivalent or a regiment (par. 2Jc, C 1, 29 June 1943, AR 95-10, 
27 July 1942). Hence the arrest was ordered by competent author!ty. The 
only defense to the Specification lies in the contention by accused that 
he believed that his transfer i'rom Squadron S to Squadron H of the same 
Group, having occurred between the arrest and the breach, terminated the 
arrest and left him tree to leave the post. There is no showing that ac
cused made the slightest inquiry as to the effect or the transfer on bis 
status, and the arrest, having been ordered by higher authority, definitely 
appears not to have been terminated by the transfer from one squadron to 
another. Accused, therefore, assuming that bis testimolll is entitled to 
belief, was operating upon a mere mistake of fact which, although admissible 
in extenuation, does not constitute a defense (LCM, 1928, par. 1391). Nor 
does the prolonged duration of the arrest attributable to the delay in 
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bringing the case to trial constitute a defense since although 
accused may have been entitled to a release or to earlier action on 
the charges1 he was not authorized to release himself (CM 229280, ~' 
17 B.R. 109J. Accordingly, the court's finding or guilty- or thia Charge 
and Specitication is legally sustained by the record. 

6. Records ot the War Department disclose that the accused was 
born in Michigan and is 23 years or age. According to the Report or 
Ps;ychiatrie Evm1nation attached to the record of trial, he was recently 
married. He completed the ninth grade in school and thereafter operated 
an auto-salvage yard and was employed as a laborer on motion picture sets 
and as a boilermaker mechanic. He entered the Army as an enlleted man on 
23 Januarr 1943 and served as such until 7 January 19.44 when, having 
completed the air cadet training program, he was appointed temporary 
second lieutenant, Army ot the United States. On 5 February 19.44, he was 
punished under Article ct War 104 tor absenting himael.1" from roll call and 
f'ormationa tor three days, punishment consisting ot restriction tor a 
period ot seven days. On l Ju'.cy 19.44, he was again punished under Article 
of War 104, this time tor reporting tor dut;y as co-pilot under the 
influence ot liquor, punishment consisting ot repriJlland and forfeiture 
or pay 1n the amount ot t75. 

7. The court was legal.J.Jr constituted and bad Jurisdio.tion of' the 
person and of the subject matter. No errors injuriously affecting the 
substantial rights or the accused were comm1.tted during the trial. In 
the opinion ot the Board of Re,vin, the record of trial is legally suf
ficient to support the findings or guilty and the sentence and to 
warrant confirmation or the sentenoe. Dismissal is authorized upon· 
conviction of a violation 0£ either Article ot War ff) or 96• 
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SPJGQ ·. 
CM 269105 

1st Ind. 

War Department, J.A.G.o., · - To the secretary of war. 
. · · · . ·nEC 18 1944 ·. 	 . 

1. Herewith transmit.ted for the action· of :the President are 

the record of trial and the- opmicn of the Board of Review :in the 

case of Second Lieutenant Phillip Kolick (o-821~8), Air Corps. 


2. I concur in the op:inicm of the Board of Review.that the 

'record o·f .trial is legally sufficient to support the f:indings and 

sentence and to warrant confirmation of the sentence. The conduct 

of the accused ;_.,,_ creating so .conspicuous a disorder in a public place 

and :in resisting wi_th violenc~ and profanity the lawful and proper 


· efforts of the military police to place him :t.n arrest, together 'With 
his subsequent br~ch of arrest, demonstrates tha.t he has no proper 
appreciation of the responsibilities and standards of ccnduct required · 
of a cO!Mlissioned officer. This conclusion ~s supported by the fact, · 

·as shown in war Department Records, .that it had been necessary twice 
before during the accused's service of eight mcnths as a.eomnissioned . 
officer to punish him urider Article of War 104, once for absE11t:ing . 
himself' .f'rom formations ·and roll call for three days and onde for 
reporting for duty as a co-pilot while under the influence of liquor. 
Acoordingly, I recommend that the sentence be confirmed. and carried 
into execution. . 

3. Inclosed are a dra.tt. of a 'letter for your signature, trans- . 
mitting the record to the President for his action, and a form of 
Eicecutiva action designed to carry the above recommendation into e!fect, 
soould suc'!i action meet with approval. 

~-- Q...._Clt. 
-~ 

Myren C. Cramer, 

Jla.jor General, 


The Judge !dvocat~·oeneral. 

3 	!ncls. ........ . 


Incl 1 - Record of trial 

InoL2 - Dft. ltr. !or-· 


ilig. s/W.

Incl 3 - Form·ot action. 


· (Sentence cantined. o.c.11.0. 51, 'Z/ Jan 1945) . 
. - ~ . 



-------------------------------

1QR DEPAR!JIEft 
~ Senioe Foree• 

· Ia tu Otf'ioe of ne .lldge .UTOo&te General 
(9) .W'uhiagtoa. D.C. 

BPJGI: 

CK 26918'1 13 DEC 1944 


1JII!ED B!.A.!B8 ll>Blt:£ .A.IR TBCBIUCAL SERVICE COWARD 

Te 

Prbate .A.LBBR!l' W. XAlElt 
(3241"31). 4.1191.A Jnq 
.A.tr Foroea Bue Uait (.llr 
Bue). Seotion B. Brookley 
ftelcl• .Al&'buia. 

!rial b7 G.C.K.. oonvenecl at 
Brooklq Field• .Alabua. 14 
Bovember 1H4r. Diehenon.'ble 
dieoharfe and oon.f1Jl8Dlel1t·for 
1'1Te (&J 7eare. Di1oipl1D&r7 
B&rr&cke. 

~---~--------------------BOI.DIJfG b;r tu BQlBD OP BEVIii 

LYOIIJ• BEPBtmB and Jl>YSE. Judge .&d.Tooatee. 


1. !he Bo&rcl ot Review hu uemj ued th• reoord. of trial in tile oue 

ot the eoldier ll8Dl8Cl aboTe. 


2. Sime the reoord. of trial ie legally eutfioieut to e11pport the 
.ti.Ddinge · ot guilV ot Charge II and 1ta Speoi1'1oation (D' 68 - DeHrtion) 
and the eentenoe u approTecl b;r tu revining authority,. the onl.7 quee
1don. requiring dilouaeion ii that ot the legal 1ut.tioieDC7 ot the niU11.oe 
to support the t:lndinp ot guilty ot Charge I aDd 1te Speci.tioation. whereia 
aoouecl ·is alleged to ha.Te uoapecl from oon.tinement ozi or about :SO September 
1944 aDd thereby' to haTe nolated .A.rtiole ot War 69. 

a.._ 1'he eTidenoe •hows that uoueed wu legall7 oollllllitted to the Poet 
Stockade. Brookley- Field• J.l.abama. aa & prilouer,. tmaentenoecl. on 28 Ja. 
1944: (R. 20). He pueecl 1'rom tu etatu ot a "priaomr. 111U1en.teaoec1• to 
that ot a 11garri1on• priaoner on 29 JulJ' 1944:,. .and thia wu hi• etatue at 
the time ot hie alle~ eaoape cm :SO Septaher 1944 (R. 8-9,. &. 1). Bl.a 
duti~• at the time o.f his alleged escape. a• well u tor about t• dqa 
prior thereto,. •re those o.t a ooolc .tor tile guard. equadron :meaa (R. ~). 
He iu\d apparently been lllBH aergeant tor thie Hlll8 meH 'be.tore being oon
.fined (R. Z6). 1'he aeae hall in which he worked wu eituatecl outlide and 
about tour bloob .f'rom the atookade (R. 12). .&oouaed ha.cl. :ut; been otf'ieialq 
paroled nor Jll&de a trust;, but waa seen from time to tiae l,y n.riou guard.a 
and priao:ner ohuen going to and from the meH hall ~thout guar4. u4 
•ame o.f these atatecl that they were. llllder the blpreedon that aooue4 wu 
a trae"t7 {R. So,.n.zs.M.a8,.i0,.4Z,.4&.4T."8). PriTate Johll I. Dowe am 
a Pr1Tate GloTer. prieoner ohuere,. were 1a eh.arc• ot priaonera 1r0rkin& ill 
the uu hall on the a1'temoon of 30 Septeaber (R. 46.•T). PriTate !home. 
•be bu been driuing be.fore he went on fluty- a'bou1; laZO p.a. (R. 4.9). . 
etated tu.t DO.De ot the priaour•• e.t whioh there were eight,. ,raa poiated 
out to hia aa h1I partioular reapomibility (R. 4_T). Be w.. 'be.tore SO 
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September, aeen accused go to and from the :meu ha.l.l without guard, ht.d been 
inf'ormed by' the hea.d prisoner cha.aer th&t it wu all right tor aocuaed to 
do this (R. 50), had been informed. by' a.ccuaed that he'· ~u a trusty (li. 47), 
believed that accused wu a truaty (R. 47), .a.nd did not at any t1- during 
the atternoon consider tha.t he wu gu&rding accused (R. 47,48). Some ot 
the prisoners finished their work earlier than other• on the evening ot 
SO September and Printe Glover oollducted five of theae priaoners to the 
atookade, leaving Private Thomu and three priaonen, Tis, aocuaed., a 
Private Stubbe, aDi a Private Fentreu, at the meu hall (R. 48). .A.couaed. 
had told Private Thome.8 durillg the atternoon th&t both he am Prin.te Stubbs 
were truatiea, ao a.bout 6130 p.m. Private rho.u oonducted Private Fentreu 
to the stockade, leaving aocuaed and Private Stubbe at the meas hall (R.48). 
PriTa.te rhOllU turned in hi• gtm IJld went back ton.rd U.e mus hall. HI 
met aocwaed and Private Stubbs before he got to the mesa hall and they told 
him that they were going to the atookad.e, where\tpon Private 1'!lomaa lett 
them where they were and proceeded on to town (R. 48 ). !here wu no proot 
tha.t aocueed returned to the atocb.de. He wa.a definitely ascertained to 
be absent at roll call the followiDg morning. So also we.a Private Stubbs 
(R. 3T,38,14,16). .A.oouaed had not been released nor authorized to " 
a.baentC He wu later apprehended in Texu. 

· 4. The evidence ahowa that aocuaecl abaented himaelt without authoritJ 
f'rom the post at which lle wa.a serving a sentence to oon.f'in8118nt, but there 
1a no •videnoe to shCJII' tha.t ~ broke away frOJfi a.rq phyaioal reat~t. Thi 
onl1 logical oonoludon to be druu from the evidence is that he am Printe 
Stubba absented themaelvea a.tter the guard• had left them and without ha.Ting 
reentered the atookade. While not of'ticit.117 a truat,-, it. 11.ppeara that 
11.oouaed we.a nenrthelesa being aooorded aome of' the privileges ordinarily 
enjoyed by a trusty, and absented hiluelt 'While outside the stookade aDd 
11nbampered. by a. aentey or gua.rd. •eont1nement importa 10:me p~ical 
restraint• (par. 139a; Jl:Jl, 1928 ) •.and the Manual tor Courta-:Mt.rtia.1 provides 
tha.t - 

"A. violation or a reatraint on liberty other than arrest or 
oontinement - for exuipie, the reetra.int imposed on a prisoner 
paroled to work within certain liaita - ahould be charged under 
A..W. 96• (par. 139!,, Jell. 1928 ). 

Tha record of trial doea not eata.llli•h ~ offense charged, that ia, escape 
tram confinement, tor the peydoal restraint whioh ia the e11e:nce of' oon.fine
ment did not exist (OK 191403, hana, l B.K. 2471 CM 191766, Gilohri1t1 
l B.R. 29'1J CK 224109, Jledloc1c,14B.R. 69j C.: 244521, Humphrey, .28 B.R. 33'1). 

I \ 

s. For the reasons atated abon, the Board ot Revi• hold• the reeori. 
of' trial legall7 inauti'ioient to support the finding• of guilt, ot Charge 
I and it• Specification, but legally eutficient to support the tindinga of 
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guilty ot Charge II and it• Specification and the sentence aa approTecl 
by- the renewing authorit;y. 

Jadge .Advocate. 

Jlldg• Jd.Tooate. 
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lit Ind. 

War Department, J.A.G.O., DEC 131944 
TOa 	 COlDlllenping Ot'tioer, 

Mobile Air Serrloe CODllla:ad. 
Broolcl97 Field, .Alabama. 

1. IA 1.lle oue of Print• ilbert W. Mayer (32jH331), 4119-tA Jrrq 
J.ir Jorcea Bue Unit (ilr Bue), Section B, Brooklq. Field, .ll.abua, 
attentioa ii in'ri.tecl to the foregoing holding bJ' the Board ot .ieTi• 
th&t the record ot trial i1 legall7 inautticient to 1upport th.• timiJlp 
of guilt7 of Charge I 1.11d it• Specification, bld; legall7 auttioiut to 
1upport the ti.Ddillga of guilty ot Cbarge II ancl it1 Speoitioatioa aJld 
the 1en.tenoe u approftd by' the nviewi:Dg t.uthorit7, which holdiag 11 
hereby' apprond.. trpon 4111.pproval ot tu timinga ot guilty ot Charge 
I aD.d it1 Speoitioatioa, 7ou will u.Te authorit7 to order tile encut.iOJl 
of the 1entenoe. 

• 2. When oopiea ot the publi1hed. order in thi1 oaae are tornrded. 
to th11 oftioe they 1hould. be aocmapanied by' the hngoiDg hol41Jag an4 
thia imoraeaent. For oonTenince ot reference Uld to te.oilitate at 
ta.ohi:ng oopie1 ot the publ11hec\ order to the record in tb.11 oue, pleue 
place the tile number ot the record 1D braolcetl at the end ot tha pu'b
li1hed order, a• tollowa1 

(CK 269167). ~--~-'-..a,_-. 
)vron c. Craaer, 
lit.jor Gemral, 

1'he Judge .A.dnoate General. 
l Iaol. 
· Record ot trial. 

-·
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UNITED STATES ) 

v. 	 Tri&l by G.C.M., convened a.t Attu 
Ida.nd, Ala.ska, 17-20 Ootober 194'. 

Priva.te DONA.ID D. WAGONER ) Dishonorable disoha.rge a.nd. confine• 
(62966.57), Harbor Craft ) ment for life.· Penitentiary. 
Detachment (Xra.naportation ) 
Corps), Alaskan Department 
(At Large). ~ . 

l 

REVIm by the BOARD OF REVIEW 
LYON, EEPBURN and :MOYSE, Judge Advooatea. 

1. The Boa.rd of Review ha.a examined the record of trial in the oase 

of the soldier named above. 


2. The accused.was tried upon the.following Charge and Specification• 

CHA.RGEa Violation or the 92nd Article of Wa.r·. 

Specifioatio1u In that Private Donald D. Wagoner, Harbor Craft 
Detachment, (Transportation Corps), Alaskan Depa.rtllent (At 
Large), did, at Camp Earle, Alaska, on or about 21 September 
1944, with malice a.forethought,.willtully, deliberately, 
feloniously, unlawtully, and with premedit&tion kill one 
Technician Fourth Grade Jesse D. Beemer, a human being b7 
shooting him with a. Thompson Submachine Gun. 

He pleaded not guilty to and we.a tound guilty of the Charge and the 3pecifica
tion. Evidence or one previous conviction by a special court-martial for 
,rrongful use of a Govermnent truck without authoritY, for which he wu re
duced to private and sentenced to forfeit i35 of his pay for live months, 
we.s introduced. He wa.a sentenoed to be dishonorably discharged the aervioe, 
to for .fei t all pay and allowances due or to become due, and to be confined 
at ha.rd labor tor the term or his natural lite. The reviewing authority 
approved the eentenoe, designated the United States Penitentiary. McNeil 
Isla.nd. Washington, as the place of confinement and _forwarded the reoord of 
trial for action under Article ot War so½. • 

3. The evidence .for the prosecution Showa tha.t accused waa a private 
_in 	the liarbor Craft Detachment, u,q Tre.n8port Service (Tra.naportation 
Corps). at the time or the commiuion ot the offense with Yhioh he 1e charged., 
•ta.tioned at C8.J?lP Earle, Attu Island, Ala.ska. (R. 6,10,28). The Tio1;1m. ot the 
f'atal ahooting was Technician Fourth Grade (Sergeant) Jeue D. Beemer, 
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Maintenance Platoon, same service, alao stationed at Camp Earle (Pros. Ex.l. 
R. 29 ). On the eveni:ng or Saturday, 23 September 1944, a "hill-billy jam 
sesaion" wa.s held in the room or Sergeant Beemer in the rear or the nATS 
orderly room", starting shortly after supper a.nd la.at~ at lea.at until 
0415 the following day (R. 10,'13,16,23,62). Duri:ng the course of the even
ing a number or enlisted men dropped into the room, includil!g Teohnioian 
4th Grade (Sergeant) William H.. ·Carter, Technician 5th Grade (Corpora.l) 
Gustave A.. Kowalski, Privates First Class Alva B. Witt and George E. 
Gretten, Privates Samuel F. Roberts and Thomaa E. Sanders, and accused 
(R. 10,14,22). Private Roberta took a oe.se or beer to the party, and it 
ani at least a pert of but not more than:. another case ot beer, f'Urniahed 
by deceased, were consumed during the ev-ening (R. 10,11,16,18,19,20). No 
one saw aey intoxicants other than beer consumed at the party, none saw 
any alcohol mixed with the beer, and none aa.w e:D.Y jug or mayonna.iae jar, 
except Corpore.l Kowalski, who got intoxicated rather quickly but recalled 
having seen a I!l8¥onnaise jar, containing a white liquid the na.ture of which 
he did not kn.ow (R. ll,12,13,19,20,25,26,27,72,73). There were no unusual 
incidents or arguments. Some of the men pl~ed musical instruments and 

. some u.ng a.nd talked (R. 10,13,71,72). Every one drank excep:t Prive.tea 
.. First Class Witt &.lld Gretten (R. 18,22,25). Priva.te Rober'ta, accordizl& , 

·· 	 to his and Witt's testimo~, wa.a somewhat intoxicated when he left a.t a.bout 
two o'clock on Sunday morning. Both Roberts a.nd Witt were µader tlle im
pression tha.t at the time of their departure together, about 0200, only 
acouaed and deoeased remained in the room (R. 16,19,20,23). Private First 
Class ·Gretten, 203d Infantry, a. ohecker on special duty at the camp, wrote 
letters in his hut until well· after midnight and then went over to the 
orderly room to mail these letter•• Attracted by the music in deceued'a 
room, he entered it and remained. until a.bout 0415. At the time ot hil 
departlu'e, only accused and deceased were in the room,. nei,ther a.ppea.ring 
drunk (R. 24,25,26 ). Just before Gretten left accused and deceased were 
"pitching quarters at a crack in the floor• (R. 188). 

At about 0615 Sunday, 24 September, accuae4 entered Rut 639, 
which wa.a occupied at the time by Sergeant ~tanley F. Rowe, Corpore.l 
·Kcmalaki, Private Roland. L. Dement, two others referred to u "Tec.5 Pond• 

.· ..and "Bennesaey" (shown a.a "J.H.." on Pros. Ex. 4), and three civilians. . 
. One Pa.jet, who was a.lao asaigned to the hut, 1l'U absent on duty at the 
time (Proa. Ex. 4, R. 44,51,63 ). Aocuaed wa.s crying u he u.t down on the 
bed occupied by Kowalski, to whom he compla.ined that deceased had hit him 
in the head with a beer bottle (R. 44,51,63). Priva.te Dement, who occupied 
the bed opposite that of Corpori.1 Kowa.laki, noticed that accused had a 
akin abrasion over his eye and blood on hia face. He heard accuaed sta.te 
that "he would kill that Okie /J nickname for deceueg' before the day was 
over" and saw him leave shortly a.f'tenra.rds. He went 'back to sleep am 
awoke again when his a.la.rm clock rang at 0630 (R. 28,29,46). Sergeant 
Rawe we.a also awakened by a.ocuaed'a entrance into the hut and his conver
sation with Kowalski. According to ·Sergeant Rowe, Kcnrt.laJd et..rted out 
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to find deceased but YU called back by acouaed who atated that he would 
"take care of his own troubles• (R. 51,62). · .A.tter aooused's departure, 
Kowalski also left and returned later lrith e. oe.rbine, whioh he unloaded 
by his bunk (R. 53,56,57). Sergeant Rowe then went back to sleep and wu 
subsequently ura.kened by a loud report, "like the exploaioa of e. gun", 
opposite his bunk. He aa.w e.ocuaed standing by the vacant bunk, no~ly 
occupied b;y 0 Pajettt, with aomethiJl.g in hia ba.nd. A.f'ter accused le.t't tlie 
hut, Sergeant Rowe turned on the lights a.nd foUlld three bullet holes about 
25 inches aboTe the floor in a panel near Pajet•a bunk (R. 53,54,55,56, 
Ex. 4). Earle .Hinder, ciTilian, who occupied one of the oots in lmt 639, 
heard some one cane in around 0600 on 24 September. He went baclc to aleep 
and wu later awakened by ahots. ¥ihen he looked to see what caused them, 
he diaooTered a.coua ed s tandillg aoroaa from. hia "bw:lk" with a gun 111 his 
hand (R. 57-58 ). 

Corporal Kowalski testified that after he had abandoned the idea 
of going to Sergeant Beemer'• hut and returned to hi• own hut he changed 
his mind e.nd decided to follow his original plan. ~on arriTing at de
ceased's room, he found it in great disorder~ .-!th the stove knocked to 
one side a.Dd bottles strewn a.roU?ld. Noticing Sergeant Beemer•s rifle in 
the room (decea.sed waa apparently not present), Kowalski unloaded it, took 
it ba.ck to hia own hut, hid the 1nmnmition.in hi• bunlc and placed the ri.fle 
with hil own (R. 63,64,69). Xcnralaki then suggested to accused, who wu 
in the hut, that they "go to chow" and accuaed left tor the meu hall while 
Kowalski completed the lacing o.f hia ahoea (R. 65 ). .A. aketoh o.f thia 
mess h&ll, which wu between 200 and 300 yard.a tran :mit 639 (R. 50), wu 
ot.fered a.1 Prosecution Exhibit 2. Thia building conaiata o.f ·a large 
dining room, mea.auring 160 .feet on i ta 1'10rthern &lld aouthera 11.Dea and 
20 feet on ita eutern and western lines. To the rear or south of the 
dining room are a kitohen and "wuh room". The kitchen ia immediately 
east ot the wash room but there ia no openi:ng between the two. The 
"nol'Jlla.l entrance" to the building ii through the "wuh rooa11 

, which h.u an 
interior door or opening, leading into the dinil2g .rooa. In_ the dining rooa 
are the tables, the aervillg counter, and the racks, in whioh are kept the 
tra.ya and ea.ting utensils. There ill an opening troa the dining room into 
the kitohen, a.nd three direct entrances to the dining room from the out
side, one of' which 1a known a.a the "ilorth entranoe•.· In the rear of' the 
kitohen there is looated a. "atora.ge room". 

Aocua'ed reached the mesa hall a.bead ot Kowalald, who, upon hi• 
arriTal there,· • aw deoeued. in the lei tchen (R. 64 ). Deoeued had been ia. 
the kitchen u early- a.a 0500, at whioh time he appee.red to be drUJllc, and · 
had been seen iti. and around "it tor at least 46 minutes thereafter (R. 8'7,88). 
Kowalski oalled to decea.aed and they went together into the wuh room where 
they were later joined by- aoouaed. "Beemer started age.in • wanted to 
whip Wagoner again", but Corporal Kon.l.aki auooesatulq interTened a.nd · 
aoouaed left (R. 64,66). Acouaed puaed through the diDing room, where 
he 1IU aeen by Prhate Daent, who ha4 arrind. in tu .... hall in the· 

-z
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meamrhile (R. 31,66). ilhile there 11 no teat1moJ2iY as to where a.ccuaed 
then went, it is apparent that it was at thia time that Sergeant Rowe 
heard the firing in !mt 639, &8.W' a.ccuaed standing with something in his 
ha.nd, and. discovered the three bullet holes. After accused's departure 
from the mesa hall, deoeued remarked, "By golly, I am going back to get 
my rifle and shoot Wagoner", and laughed when told by Kowalski that he 
(Kowal1ki) ha.d already taken the gun. Kowalski then suggested that they 
get their "chow11 and the two proceeded to the re.ck a.nd procured their 
trays and utenails, with Kowalski in the lea.d (R. 66, 71,97). Private 
Dement, who had gotten his tra.y and hie food, and had. seated himself a.t 
the second table from and facing the north entrance aa.w a.ocuaed oome 
back into the meas hall "with his hands in his pocket• and look "over 
towards the washroom", where deoeued and Kowalski were standing, juat 
prior to pusing into the dining room. .A.ocused wa.lked tovra.rd them a.a they 
were approaching the tray rack, and a.a he did 10, •sergeant Beemer ea.id 
to Wagoner •Fuak you, you old cocksucker• and We.goner turned·around a.nd 
went back to the door", that is, the "north entrance", remarking a.a he 
did 10, "Have you fellows seen any-body killed on Sunday morning?• (R. 31, 
32,33,45,46). It appears (although it is not absolutely clear) that accused 
then went outside the building (R. 46,47,50, 77). Yfuen he reappeared he was 
armed with a Thompson submachine gun (R. 32,78,81). Approaching decee.aed, 
accuaed called out, •come and get it" (R. 32,33,47). Deceased, who had a 
tre.y and his ea.ting 1.1tensils in his lef't hand &lld a cup in his right, walked 
tourard accused and when he was within "kicking distance" of accused kicked 
out towards accused, apparently causing the gun to be deflected slightly. 
At the ·same time he threw the oup, whioh did not strike accused. Simultan
eously, the- gun waa fired onoe. Four more shots were immediately fired 
and deceased crumpled and tell near the serving counter (R. 33,34,36,48,79,94). 
The gun was on single fire and the eev.eral. shots were distinguishable (R.36, 
80). Private Dement later discovered that the gun uaed by accused waa one 
issued to him (Dement), which he kept on the shelf above his bUilk in Hut , 
639 with his clips, containing 20 rounds each, e.11.d other items of equipme~t 
(R. 36,37). Upon checking up, Private Dement found his gun and one clip 
misa_ing from his quarters (R. 37). ·,men the gun and clip were subsequently 
taken into the possession ot Captain Charles c. Hein, Post Provost Marshal, 
the clip still contained 12 rounds (R. 117, Pros. Ex. 10). Five empty .45 
caliber cartridges were found at the soene of the shooting (R. 116) and 
three bullet holes had been found in Hut 639 by Sergeant Rowe (R. 56). 

At five minutes to seven on the mor.D.ing of 24 September, Ca.pta.in 
Fred M. Weiss, Medical Corps, Camp Ea.rle Station Hospital, was awakened and 
told that there had been a shooting at the meas hall•. In turn he awakened 
Captain Jordan B. Dell 'Era, and the two proceeded to the mess hall, where 
they saw deceased lying near the serving counter. Captain Weiss pronounoed 
him dead. Four bullets had entered the body, the points ot entry being the 
right thorax, the right lower sternum, the lert abdomen; and th_e le.ft tjrlgh 
(R. 6,8, Ex. 1). At a subsequen~ autopsy, conducted by IJ.eutena.nt Colonel 
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Herbert E. Hill, Medical Corps, that officer e.lao determined that deathwu 
due to these bullet wounds (R. 8,9). 

Immediately after the ehooting a.ooused eet the gun against the 
wall, walked into the kitchen a.nd aaid, "Somebody call an ambulance. Don't 
let a man die like that" (R. 36 ). Corporal Kowalski called the "medics 11 

, 

and Howard M. Gordon, a oivilian cook, the "M. P. 's • (R. 85 ). Aocua ed then 
requested Gordon to find out how badly deoeaaed was hurt and made no replf 
when informed that Gordon thought deoeued was dead (R. 86). Shortly there
·arter he asked another ohilian cook, Aa.ge Fritz Hansen, what his religion 
was and upon being told, "Lutheran", added, "I think I have killed a man. 
Will you pra:y for met". Accused then cried a little, walked up and down 
with hi• hand.a in front ot his eyes, and declared, •Oh "111¥ God. I killed 
a ma.nl" (R. 90-91). 

When Private First Clua Ya.rTin A. Urn&u ot the ldlitar;y Police 
arrived at the meaeba.11 at about ten minutes to eeven, he .toand deceased 
on the floor, 11ga.sp1Dg tor breath•. Re then passed into the kitchen and, 
noticing the bruises on aocuaed'a faoe, inquired, "What is the matter with 
you Wagoner?". Acouaed immediately asked, •1a he iea.d yett• and, upon re
ceiving a negative reply', asked whether the. •ll.·P. 18" were on their Yl'83, 
and told a.bout a tight 1n the orderly room in the eourae ot whioh he had 
been hit over the head with a beer bottle (R. 100). When Private First 
Cla.ss Virgil H. Parker, alao ot the Military Police, reached the kitchen 
a 11ttle later, accused volunteered the statement,. "I am th3 man ;you are 
looking tor. I just killed a man• (R. 102). Printe First Clus Edwin 
Simonson. a. third member of the llilita.r;y Police to go to the kitchen, heard 
aooused remark in the Me88 Hall, •1 l.lll the man who oalled the MP. •a•. and 
later as they were proceeding to the atookade, heard him inquire, ula he 
dea.d t" {R. 108 ). Private Adrian 'White wu the last mmaber otthe ailitarj 
police to reach the mesa hall. Noticing accused's condition he inquired 
whether aocuaed .had been in a tight. Replying, accuaed atated, "It amount• 
to it. I think I just killed a man11 (R. 112,114). . 

Various atatemen~ aa to ac~uaed' a oonditicn on the morning ot 
the killing were mad• by the witneaaea. 'When accused entered Bit 639, 
Priva.te Kowa.lski, who hblaelf' had a "hangover•, could not aq whether or 
not accused was drunk. On previous occasions, whell he had seen accuaed 
drunlc, accused appeared happy. Re had never seen aoouaed ory before 
(R. 69,73). Sergeant Rowe oonaidered aeouaed's appearance in the hut ab
nor.nal. am his voice •peculiar• (R. 56). Aooording to Pri7&te Dement, 
when accused entered the hut "he looked more or less to me like somebody 
who had been in an automobile .wreok and wu shocked pretty hea"'Y and looked 
like his f'aoe was skinned more or leas•. B.r being ehoeked he meant "drunk•. 
•li, /aocuae!/ was talking pretty well thiok. He oouldn' t get hi• word• 
out Tike he wanted to• (R. 44). 
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AJ, to a.oouaed'a appea.rfjllo• in the mall hall, prior to the 1hooting, 
Prin.te Dement teati.fied ·that 11he looked like he had pretty steady nerves 
•••he looked like he was drunk••• like he had a aort ot t~ look 
on himself11 (R. 48}. Aooording to Private Spelling•, aoouaed •1ooked like he 
was in a daze like • • • he looked unusual"• Aoouaed wu walking "ld.Dd of 
alow11 e.nd talking in a low voioe whioh wu normal for him, and the witneu 
didn't notioe •too muoh wrong• with him (R. 82}. After the shooting the 
oivilian oook, .Hansen, thought a.coused •1ooked JciDd ot dazed", but did not 
see him stagger nor oould he say tha.t a.ooused.'a apeeoh was thiok (R. 92). 
All four members of the milita.ry police who went to the ldtohen af'ter the 
killing found acouaed nervous but ha.d no diffioult;y in understa.r:iding him. 
To Private Simonson he seemed "rather d.a.sed• (R. llQ, and to Private White 
he •seemed to be a. little drunk • • • looked as though he were not in his 
right mind11 (R. 113-114). ~ 

Aooording to an extra.ct from a radio frolfl. the Deputy Commender of 
the .A.lulcan Department to the Cornmandi1g Genera.lot Camp F.a.rle, aocuaed'• 
11AGC? soore• waa 92 (R. 117-118). 

For .the defense. 

it wae net unusual for a.coua ed. to get drunk am not• rem.ember what 
had ha.ppened (R. 119,121,128,134,137}. Aocu.sed drank heavily, indulged in 
aloohol and other strong liq~ors, "carried his liquorwe11•, aDd had never 
been seen crying when drunk (R. 119,122,127,128,134,136,l3T}. Aooused ha.d 
been drinking during the week in which the killing took pla.oe, and on. the 
afternoon preceding the tragedy, Saturday, had a gallon jug or a.lcohol on 
the "orane barge• to •hich he wu auigned (R. 129.130). .A.round .five 
o'olook tha.t af'ternoon, as accused. •aa getting ready- to leave his hut. he 
"bad a rain hood and in this rain hood he uncovered a jar• Yhioh looked 
11like a pound coffee ja.r, and it was 1'1111 ot liquor or samethi.ng11 

• Thia 
liquor wu Yhite (R. 134,135). Aoouaed did not sleep in hie hut.on either 
the Friday or Saturday night immediately preceding the crime (R. 1S5). At 
a.bout 0530 on the morning or the ori.me, deceased entered the hut normal11' 
oooupied b7 accused. tell over a washstand, took the ocmtorter from, alld 
looked i.1i the ta.oe of the ocoupa.nt of one ot the bunks. Yent over to d•
oeued's bed. and a.f'ter m.umblug, 11 God damn it"• lef't the hut (R. 129,130, 
135). Deceaaed wu powerfully built ·and •u a "lll&ll to a.TOicl whea he wu 
druXlk•, being "quarrelsome~ when b. that condition. (R. 140)• 

... ~'\ .. 
Captain Jordan B. De11 1En. looked. deoeaaed'a room on the after

noon of the crime Yithout examining it. !Ater that afternoon or tM follow• 
i11.g afternoon. he and Major William w. Sweet, Jr., investigating ot.fioer,••nt into the room and found about 36 empq beer bottles and a elear bottle, 
8 sOJUthing like a pint beer bottle", Yhioh contained abou-w one ounce of a 
liquor tha.t smelled like aleohol. A ea.reful uarch failed to diuloae ~
thing elH "whioh even a.ppea.red to have liquor in it". The rooa wu in. 
disorder, with the stove shoved aside and the stove pipe lcnookec! loose. 
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Norm.all:, the roOil wu kept in a :aeat .ooJ:ldition (R. 140-145). 

After being advi1ed u.to hi• right., aoouaed eleeted. to testify 
in hie own behalf. He 1tated tha.t he had joined the party i:a. deoeued 1 a 
quarten, and when the beer wu "•bout gonea, returned to hi• hut and brought 
back a jug ot alcohol. The alcohol wu mixed with the beer that wu lett. 

"• • • rhi• Slim Roberta wu the Jllalll that done the mixing .o.t 
the drinks, end a.tter tha beer wu out, there wu a bottle ot apple 
juioe. • • • and from then on it wu mixed in the apple juice 
bottle with water. • • • The :a.ext thing I know anything about wu 
aomeone woke me up in the atookade, telling :me that the Captaia. 
wanted to aee me. I went in to • ee Captain Hein, the Provoat 
Marshal, aDd he asked me it I bew that I wu in hot water.· I 
oouldn' t be aure, but I believe I an.awered to him, •Yea, dr •, ucl 
he a1lced iw it I wuted to make a statement. 1',' adviaed me ot ~ 
rights and 10 forth, and I told him. I didn't believe ao, beoauae 
I wun•t feeling veey good right then and I didn't know wha.t it 
was all about and wanted time to think a little bit, to figure 
out where I was and wh;r. The pri1oner1 in the atookade wu the 
ones tha.t told me what I waa in tor.. I believe tha.t ii all, air.• 

Accused wu unable to atate whether he had been drbJdng aloohol during the 
week preoeding the party, but kn• that he had oonaumed. aquite a bit ot 
whiskey and rum-'!_ (R. 146,147).· . · · 

On orou-exam1nation aoouaecl stated tha.t he oould ut 1q that 

he was drunk when· he went to the party' on Saturda7 eTening (:a. HT), but 

wu pretty-· aure that he had atarte<l° dr1nJdng on Wff.lleadq ud had had 

aome aloohol on Saturda;r (R. 150). He purohued. the gallon of alcohol oA 

Saturday in •:s..'T7 Ton.• for *1,20.00 (R. U9). Upon. beillg uraken.ed 1A the 

1toolcade on SWldq he ~goil up ud. got straight• ud reported to CaptaiJl 

Hein in the atookade (:a. 152). It waa in the guardb.oue that he found out 

that Beemer had been ahot (R. 154). He had no recolleotio:a ot. •pitching 

quarteraa or ot being alone with deoeued in. the Jun (:a. lH). · 


, 

J.coord 1ng to aradio troa the Deputy Commnder, .Alukan Depan


aent, there wu n.o record of~ arrea-tt et aooued by civilian. authoritiN 

(R. 189). 


Lieuteunt Com•:nder .Alexander R. MaoLeaa, Medioal Corpa, United 
States Nan.l ReHrn, teatitied u an expert that amnesia -,. reault troa 
a blow on the head when not aooompu.ied b;r a tra.cture• . and that there might 
be a total u.ok ot meJ110ey during a period imm.ediatel::, following the bl011r. 
'While a traoture waa not necH1&17 it would be neoeHaey tor a oonouaaion 
to occur to produoe the temporar;r lou of JR«1110ey. In witneu• opinion it. 

· would not be unreuonable to aq that a man. who had. been drinking exoH
dvel:, aDd had alao auatained a blow upon the head 'Without a fracture, 

•T• 


http:uraken.ed


(20) 


might have had temporary am.nesb., provided that "the blow wu of 1ufficient 
intensity to cauae oonouaaion (R. 38,39,40,41,42,43). 

Rebuttal. 

Apparently Captain Murra.y E. Margulies, Medical Corps, neuropay
ohia.triat of the Camp Ea.rle Station Hospital, waa called a.a a rebuttal 
witness for the prosecution, although not deaigna.tea as auoh. Captain 
lifa.rguliea examined aoouaed at 0930 on Sunday, 24 September 1944, and found 
a am.all abrasion over the right eyebrow, approximately one inch 8.lld a quar
ter in diameter, another ·onr the right knee joint, and a third onr the 
right buttock and a very, very alight injury over the right cheek bone. 
There were no other external. marka or physical injuries (R. 160). All
cused had no neurological disorders of~ kind, and was suffering from no 
we ot psychoneurotic abnormality' "with the exception of a.oute intoxication, 
w~ch I came to the conclusion by certain teats" (R. 162). By "acute al 
coholism" witness meant a "physical and mental state of an individual which 
follow, ingestion of alcohol and result• in certain physical and mental dis
turbances, such as incoordination, inability to perform mental work, impair
ment of memory or of apeech" (R. 163). Accused, in witness' opinion, wa.a 
only mildly intoxicated and his mental faculties had been impaired "ver;y 
little•. J.. blood test, taken shortly before the examination, showed a 
»oonoentration of 1.25 mg of alcohol per 1 co of blood" (R. 163). At the 
time ot the examination, aocuaed was fully oriented as. to time e.nd plaoe 
am it wu witness• opinion that accused "was feigning a mental abnormality 
known u amnesia• (R. 162). In examining aocuaed, witneaa considered the 
possibilit)r of a concussion. Consequently he oo:nduoted a neurological 
exami:nation, including an X-rq of the 1kull 8.lld a consideration of ao
ouaed'• 1ta.tements, in an&1rer to queatiol'.IB, a.a to nhow he failed to remember•. 
Th.ere was nothing to substantiate a diagnoai, of ooncuaaion of the bra.ill 
(R. 186). A mental teat diacloaed accused's mental age to be ten years • 

.&n. •AGCf 11 soore of 92 ind~ca.tea a menta.l age of 9 years and 'bro months. 
Inwitne11 1 opinion,-it a per,on has a score of 92 under normal conditiona, 
and dbcloaes a mental age of ten years when he is under a mental strain 
and is to some extent under the influence of alcohol, the individual would 
at the latter period be "more or less under his normal mental condition• 
(R. 167). 

In answer to the request that he tell the court· "what the ciroum
atancea would necessarily have to be under which the diagnosis of amnesia 
mq be JDade•, Captain Margulies made the following sta.tementa 

•This i, a question that requires, perhaps, a little discua
aion about amnesia. It ia fir1t, worthwhile tor ua to realize 
that it 1s only a symptou of a dileue, and in. order to be able 
to make that diagnoli1 you have to find a dileue in which amneaia ·. 
may oocur. In analysing the ,aoouaed11 examination, in my op1.uio:a 
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he was not sufferiJl.g !'ram insanity in which amneaia :may occur. 
Therefore. I have ruled out inaanity. .Amnesia again occurs in· 
hysteria. In my opinion aocused did not auffer from hysteria. 
It did not fit into the clinical picture of .b;ysteria. It could 
be. the result of an injury to the bra.in. However. there wu :no 
evidence of it. It could be a sympton of constitution&l. disease. 
and the physical examination failed to confirm that. It oould be 
due'to alcoholism. in which one type especially ia likel7 to oause 

~ amnesia. However, the behavior 8.lld. examination failed to give. 
failed to make, failed to substantiate the only thing by whioh we 
oould confirm the accused ta statement that he has been auf!'eri~ trom 
amnesia." (R. 166). 

A second examination of accused on the following af'tern.ooa at 1600 
confirmed Capta.in :Ma.rguliea' first impre11ion that the "aoldier wu ma.la• 
gering pertaining to memoq0 (R. 160,167). 

On cross-examination. Captain Margulies explained that "passing 
out• and amnesia are not the same thi~ - "to pasa out would mean a man is 
aeemingly unconacioua or not oonaoioua enough to walk. The man doesn't 
know what 1a goimg onn .(R. 171). Alcoholic amnesia from the exceuive 
use of alcohol is quite cOllillon (R. 171), and there ii a form of intoxica
tion. known aa pathological intoxication, whi.ch ~ result in an individual'• 
going to some other place w1thout k:n01"ing how he got there or what he wu 
doing, becoming "disoriented"; falling asleep. am awakening from ten to 
twenty hours later with a realization that something haa occurred of whioh 
he hu no recollection {R. 174). (On redirect examin.a.tion (R. 182) witnesa 
testified tha.t unless an individual 1• particularly susceptible to aloohol. 
amnesia from indulgence in intoxicating liquors would have to be troa "Jiore 
than a mild indulgence".) , i'o arrive at a oonoluaion u to an individual'• 
loaa ot memory there ahould be obHrva.tion ot the patient. a discua•ion with 

· him to see whether his speech ii ooherent. releTant and connected,· an exami
nation of. his "school knowledge, his intellect. and ability to perform 
mental work"• a determina.tion of his orientation u to time• place. &lid 
peraon. and.a search tor •evidence of ha.llUoina.tiona am. illusiou. and 
hi• emotional rea.otioJ?• (R. 171). I.Abora.tory teats are not infallibla 
{R. 176,177), but errori 1n eonneotionwith blood teats are very rare. 

When there 11 a·conflict between_a laboratory test and a clinical examina

tion, it i• Captain lfargulie1• practice to have~ teat repeated (R. 184). 


6. The teatimoey 1hon. conoluaivel7 that i'eohnician Fourth Grade 
Jeaae D. Beemer met his death in the J.rmy Transport Meaa.111.11 at Camp 
Earle• .Uuka, on Sunday moraing, 2' September 1944:. u a result ot bullet 
wounds inflicted by the accuaed with a 1'hompaoa Subm.aohiu Ou».. !he •hoot~ 
occurred after an µl night p-.rty in Sergeant Beemer•• hut, in which a. nua
ber ot enlisted •ea p-.rticipated, and very apparently oame •• the at"teraatla 
ot a quarrel. aooo:mpanied by a phydoal oluh, between aocuaed aDd d.eoeued. 
•hioh occurred aom.etiae between 0416 a:rid 0600 of that d~. There are no 
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deteJ.la a.a to thi1 quarrel, u a.oouaed profeaae4 ig:aorPO• ot wha:t oo• 
ourred, &Dd he and deoeued, both oatenaibly not druDlc, had been lett 
alone in deoeued'• hut at 0415 by the laat departilt.g gueat. That theN 
ha.d been a 1truggle ia evidenced by the a.ppea.ranoe ot the deoeued'a 
ro~ &Ild by a.oouaed 1s p~iot.l..oonditionwhen he a.ppeared at the tent 
of Corport.l. Kowalski around 0615, crying and oompla.ining that he had been 
hit over the head by deoea.~ed with a. beer bottle• .A.pproximatelJ 36 bottl•• 
or beer had been oonaumed at the partJ by dx of the pe.rtipanta. Other 
than aoouaed 1 a ate.tement, there ia no proof' that a.ey other intoxicant wu 
ooneumed, but there was fow:id in deoeued's room a bottle, about the •h• 
of a pint beer bottle, which contained only about one oanoe or a white 
liquor that smelled like alcohol. .Aro~ 0616, when aoou.aed sought am 
obtained .f'irat aid trea.tment from Corporal Kmralaki he made the threat 
that he "would kill that '-0kb 1 [i. nickname for decea.aed.7 before the 
dq wa.a over", e.nd shortly thereai'ter went to the :aeu hall with the 
corporal. There tmy 88.lf' Sergea.nt Beem.er~ who ha.d been in the lcitohen 
as early a.a 0506 and 'Who ha.d alao been discovered in aooused 1a hut between 
0500 and 0630, appa.rently looldng f'or aoouaed. Corporal Kowa.lski ca.lled 
.deoeued into the -...11. room" where they were later joined by-acouaed. 
Almost immediately .deceased, who Ya.I a large, well-built man, threatened 
to beat aoouaed up a.gain. Corporal Kowalski prevented any fUrther tr~uble 
aDd accused lett. It is apparent that he then went to mrt 639, about 200 
to 300 yarda e.wi.y, procured Private Dement'• Thompaon aubm&chine gUJ1., and 
returned to the moaa hall•. It ia not entirely olea.r where he lei't the gm, 
but the testimo~ is rather conclusive that it wu not brought into the 
hall. During aoouaed'• a.baenc·e decea.aed ma.de the remark to Corporal. 
Kowalski that he wu going to get hia rifle and ahoot a.couaed, but laughed 
and ma.de no further threat• when informed by Corporal Kowal.ski that he bad 
a.lrea.dy ta.ken the gun. At Corporal Kowalski'• suggeation that they eat, 
he a.nd deceased obtained their trqs and ea.ting utenaila, aJ3d were proceeding 
towa.r( the, aerYi.ng counter when aoouaed reentered the men hall. Upon seeing 
a.ocuaed, deceased applied a. Tile epithet to him, whereupon aoouaed picked 
up the ma.ohine gun, which he did not have in hia poaaesdon at the time, and 
approached deoeued with the words, "Come and get it". There waa a distance 
ot about ten feet between ..them at the time. Deceased took a few atepa tor• 
wa.rd until he we.a within "kicking diata.nce• of accused, and kicked and 
aimultaneoualy threw a cup at deceased. The cup did not 1trike accused. 
At the •~• moment a.ocuaed fired the gun, which aeems to have been slightly 
deflected momentarily either by beil:lg struck when deceased kicked or by 
a movement, voluntary or involUJ?-:t~, on the part of a.ocuaed, 811d followed 

up thia first shot with tour 11e>re. All were single ahota, which entered 

deceased' a body. D•oeued o~led, fell, and died shortly ai'terwa.rda. 


It olearly appears, therefore, that the killing wa.a deliberate, 

premedita.ted, a.nd intentional, a.nd oonatituted murder under Article of War 

92. Even a motive was present, revenge tor the physica.l punishment in

flicted a.nd the insult hurled by deceased. Aocuaed did not plead provo• 

ce.tion, or aelf' defense or other legal juatif'ica.tion for hia action, but 
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a.ppa.rentl7 relied upon a. plea. of drullkennesa, or of amnesia. or lack of 
consciousness. induced by the blow oa hi• head which had been ini'licted 
some time ea.rlier that morning b;y-deceued. or by over-indulgence in 
intoxicants. or by both. Aocuaed'a degree of drunkenness and conscious
ness at the time of the commisaion of the crime wa.a a. question of fact 
for determination by the court. Obviously both accu.eed and deceued had 
been drillking and shair_ed the effects of their indulgence. but it is the 
opinion of the Boa.rd that the record of trial clearly establishea tha.t 
accused was not ao drunk as to be incapable of entertaining the specific 
intent to kill the deceaaed. the absence of which would reduce the crime 
_to manslaughter. a.nd. wu not suffering from a.ey mental incapacity, which 
relieved him of reaponaibility for hia actiona. While the possibility 
of the crime being merely manslaughter on the theory that it was oOlDJDi.tted 
in the heat of anger ia not suggested in the record, the Boa.rd ia of the 
opinion that accuaed's deliberate steps, leading up to the killing. preTioualy 
detailed.. preclude. the classification of the crime in this lower categoey• 

.u opposed to the testimony that aocuaed gave the appeara.noe of 
being slightly dazed or somewhat drlmk. his actions indicate a clear com
prehension of what he was doing and what was transpiring. Follo,ring the 
altercation with deceased in the latter's hut, accuaed proceeded to the 
hut of his friend. Corporal Kowalski, and, after receiving first aid treat
ment. deterred the corporal from looking for deceued by advising him that 
he would handle his own trouolea. He a.pparently had no difficulty in 
finding his way· to the mesa hall, nor in returning to the hut a.t'ter deceaaed•s 
renewed hostile attitude. That he wu aware of what he was doing is further 
shown by his action in procuring Private Dement•, submachine gun and in 
again returning to the meaa hall, where he laid aside the gun until accused 
hurled a vile epithet at him. His remark aa he turned to get the gun, · 
"lave you fellows seen anybody killed on Sunday morning?", ani his challenge 
to deceased, a.a he was adTancing toward him, •come and get itl"• further 
indicate that he was well a.ware of what he wu doing. His words and action& 
a.t'ter the killing likewise confinn the conclusion that he was in adequate 
possession of hi• mental faculties. He suggested that an ambulance be 
summoned, he requested one of the cooks to go and find out deeeued' • con
dition, he a.eked another oook to pray for him when he leanied that deoea.sed 
was probably dead, and when the military polioe arrived he advised them· 
that he wu the man they were aeelcing. 

The·teatimon;y of Captain Margulies, based on his exa.mination of 
a.coused a.bout· two and a. half hours after the oommiasion ot the crime, supports 
these oonoluaiona as to acoused'a condition. It waa Captain Margulies• opinion 
as an expert that accused wa.a only mildly drunk and that his amnesia. wa.a 
feigned. Accused wa.a well oriented, displayed normal intelligence and showed 
no real la.ok ot memory. Capta.in Margulies could find no indication ot umesia. 
and no physical or mental condition which could have induced that state. In 
particular there wa.a la.olcing a.ey concussion, a. physical requirement, in the 
absence of a fracture of the skull• as testified to by- Lieutenant Commander 
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Ma.cLean, expert witness called by the defense, for.the creation of amnesia. 
a.a the reault of a. blow on the hea.d. Capta.in Margulies nrified his first 
conclusions by a second examination of aocuaed the following day. 

. . 
There is no evidence, direct, circumstantial, or inferential, to 

offset the a.bove expressed facts e.lld conclusions. The Board of Review is 
of the opinion, therefore, tha.t the record of trial fully establishes every 
element or the crime of' murder {l«:M, 1928, 148a) and tnat the court wa.a 

. clearly justified in finding accused guilty' of-that crime under Article of 
War 92. 

7. The Charge Sheet shows that accused wa.a 29 years of age, and was 
inducted into the service of the United States at Fort Bliss, Texas, on 30 
October 1939, without prior service. 

8. The court was legally constituted and had jurisdiction over the 
accused e.lld the offense. No errors injuriously affecting the substantial 
rights of the a.ocused were committed during the trial. In the opinion of 
the Board of' Review the record of trial is legally sufficient to support 
the finding of guilty and the sentence. A sentence of' either death or im
prisonment for life is mandatory upon conviction of murder in violation of 
Article of' War 92. Con.f'inement in a penitentiary is authorized by Article 
of War 42 for the offense of murder, recognized as an offense of a civil 
nature e.lld so punishable by penitentiary confinement by sections 275 8lld 
276 of' the Criminal Code of the United Sta.tea (18 u.s.c. 452, 46,). · 

Judge Advocate. 
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Yii\R DEPARTI-iENT 
(2S).Arn\V Service Forces 


In the Office of The ~~dee Advocate General 

Washington., D. c. 


SPJGQ 
CM 269294 

UNITED STATES 	 ) AFJ,rt: AIR FORCES 
) 'i'/EST?..RN TECHNICAL TRAINING COHlJAND 

v. ) 	 
) Trial by G.C.M • ., convened at 

Cautain DANIEL Yf. HOGAN I Keesler Field, Mississippi,' (0:482618)., Dental Corps. 	 ) 6 November 1944. Dismissal 
) and total forfeitures. 

OPINION of the BOA.TIO OF REVIEW 
AI.JDR!VIS., FHEDERICK and.,BrnRER_.,_ Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been· examined by the Board of Review and the Board submits this, its 
opinion.,_ to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

C'narge I: Violation of the 93rd Article of Yfar. 

SpecUicationz In that Capta1,n Daniel w. Hogan, Dental Corps., 
Section "E" (Medical)., 3704th Arnry Air Forces Base Unit., did., 
at or near Ocean Springs., llississippi., on or about 10 October 
1944, .with intent to rape her., commit an assault and battery upon 
Miss Beatrice Kingston., by willfully and feloniously spreading 
her legs., slapping her face., and force.fully pressing his body 
against her body. 

CHARGE II: Violation of, the 95th Article of War. 

Specification: In that .cat>tain Daniel w. Hogan., Dental Corps., 
· Se_ction "E"., (Medical}, 3704th Amr:, Air Forces Base Unit-., did., 

a~ or near Ocean.Springs., Mississippi., on or about 10 October 
1944., wrongfully., upl.aw!ully., dishonorably., and by force and 
against her will, fondle, Miss Beatrice Kingston., a woman not 
his wife., under such circumstances as to bring discredit upon 
the milltary service. · · 
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He pleaded not guilty to, and was found guilty of all Specifications ..and 

C:1arges. Ifo evidence of previous convictions was introduced. He -was 


. sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, ~nd to be confined a.t.hard labor, at such place as 
tho reviewing authority m;:..y direct, for a period of ten years. The re
viewing authority approved only so rmich of the findings of guilty of the 
Specification of Charge I and of Charge I·as involves a finding of guilcy 
of assault and battery in violation of the 96th Article of War, approved 
the findin;:s of guilty of the Specification of Charge II and of Charge II, 
approved only so much of the sentence as provides for dismissal and tota1 
forfeitures, a..~d fori.mrded the record pursuant to Article or·war 48. 

3. · The evidence for the prosecution was as follows: 

:'.iss Beatrice Kingston (R. 13), the prosecutrix, 22 years of age, 
had resided in Biloxi, Llississippi, all her life (R. 2J) •. She was, and had 
been for about twenty-five months~ ~ dent.al assistant at Station Hospital 
Dental Clinic I!umber Two, at Keesler Field, where the accused 1·ra.s and had 
been, throughout that period, on duty (Il. 13,23). She was his assistant 
for about a year and a half of that time (R. 13,24). She had had no dates 
or social associetion with him, except that she had met him at an officers' 
dance about a month before the trial and had occasionally ridden with him 
in his car from the field to her home in Biloxi and once to a church in 
3ilcxi, one of these rides being with the accused alone and the few others 
,'.'ith another officer present (R. 13, 24). She lmow that the accused Vias 
married (H. lJ). 

On 10 October 1944, the ,vitness completed her day's work as as
si~tant to the accused at about 10:15 p.m., went into Biloxi on the bus, 
stopped at a cafe for a light repast, end -vras vralking to'!':ard her home Yrhen 
the accused drove up and offered her a lift horne in his car (t. 14). His 

.car T1as a blue convertible, which she .thought was a La Salle (11. 14). The 
top was dmm (R. 15). She got in the car. Her home vras about seven blocks 
further in the direction in which they were going. The accused proposed 

· that th,ey take a ride. The witness said th2.t she was sorry, but .it was 
getting late and she must get home, so could not go. nevertheless, the 
accused continued driving. The witness thought that he would turn at the 
·end of the avenue and take her back to her home (R. 15), but he continued 
across the bridge, on the road to Ocean Springs. On the bridge, the accused 
grabbed the witness and pulled her ·toward him. She pulled away, told him 
to stop and repeated that she must go home. The accused continued across 
the bridge. The witness protested angrily. She grabbed the steering wheel. 
The accused asked if she were trying to wreck the car. She re~lied that 
she didn't care whether she did or not, and insisted that he take her home. 
He drove on into a vicinity with which the witness was not familiar, 
turned into a side road and stopped. This was a country road, and she saw 
no houses around there {R. 16)•. The accused pulled 'the witness over toward· 
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him and forced his kisses and embraces upon her. She protested. The ac

cused would.not stop, but increased his efforts and "got violentn. The 

witness screa:ned. 'I'he accused. "got down" and drove the car farther back 

into the country road- (R. 16). The vl'itness opened the door and had one 

foot on the road, but the accused increased the speed of the car and held 

onto her coat. She kicked the car door open. He told her to close it or 

it would. break off. He drove farther, stopped and resumed his advances. 

She screamed. He slapped her face. He tried to force her legs apart. 

They struggled. He had his hand over her mouth. She could not breathe, 

and was frightened and Yraak. He was trying to force his body upon hers 


· and trying to force her legs apart. She was struggling and trying to keep 
him away (R. 17). He tried to put his hand in her underwear (R. 18), and 
did put one hand under lier panties and inserted his finger in her vagina 
once. He accused her of not beL"'lg a virgin (R. 19). In pushing,his hand 
away, she discovered thatthe accused had his penis out. He continued 
trying to force himself upon her.· She screamed again. He again slapped 
her, but desisted from his efforts and drove on a little further. His 
headlights revealed a cemetery. He turned the car about and stopped. He 
then started talking, proposing that she get on his shift regularly at the 
clinic so he could drive her to and from work every day, and that she live 
with him. He said that 1·.-ould be easily arranged, was being done every day, 
and that his wife had everything she wanted._ The 'Wi.tness told him that she 
did not care to hear about his i:ersonal affairs, but T1anted to be taken home. 
He grabbed her again and pushed or pulled her down in such manner that her 
head struck the steering 'Wheel,.and.the back of the seat fell and hit her 
in the back (R. 18). She said, "Oh, my back". He was trying to force 
'1.imself upon her. She screamed. He slapped her. She bit his thumb. She 
then demanded that he leave her alone and take her home (R. 19), calling .. 
him by the name of Captain Graham (R. 19,39), whereupon he accused her of . 
"running around" with Captain Graham, became angry and _took her stra:ight 
home (R. 19). Captain Graham was a married man with two children•.She 
had never dated him, nor any other married man (R. 19,39). Captain Graham's 
name perhaps came to her mind as the dental officer on the other shift, where 
she had been working (R. 39). · 

.. ,· 

The accused took the witness to her home, vmere he left her, at 
about 1:00 to 1:15 a.m. She went into the house., v.'here she lives with her 
parents, her sister, Mrs. \'fells, and her sister's three children~ All were 
sleeping. ,She waked her sister (R. 20) and told her what had lw.ppened. 
The vr.!.,tness did not want to disturb her mother, who had been ill. Her 
sister gave her some ammonia to quiet her, and put her to bed. The next 
morning, her siste\- called tne doctor an<:1, the military police (R. 21). 
Doctor 0 1Mara examined her and taped her back. Bruises were then showing 
about her thighs. The following day at his. o.ffice, she had an internal . 
examination. She remained al'/3y from her work .tor about .two weeks (R. 21,22). 

The accused had his hand in~ide her underwear "just a second or 

so". She did not strike or scratch the accused or pull his hair, but re

sisted by pulling away from him and shoving against him (R. · 27). There 

\ . , . . 
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were no cars or people about as they came bacl: through Ocean Springs. It . 
was all dark. She r,1ade no effort then to leave the car because she knew 
that the accu.sed then wns taking her hO!!le (R. 28,29). Arrive'd at her home, 
the accused handed her her pUrse from the back seat. She was not then so 
hysterical th3t she could not remember her stationery box, which contained 
some addresses, and her purse .(R. 29). On the drive home, the accused 
tried to hold her hand ( n. 29,30). She wore a nurse's uniform, which was 
not torn, bu~ was ~ussed and wrinkled so she could not wear it the next 
day (R. 30). When the accused was trying to force himself upon her, he 
was practically on·top of her.(R. 36~39). She guessed that rlhat he had in 
mind was to have intercourse (R. 22). The reason she shut the car door 
when the accused told her to do so, after she started to get out and he 
pulled her back, was that she was afraid of him. He h~d been "beast 
enough to slap a woman", and she did not know what he would do. She was 
out there alone with him in a strange place (R. 40). · 

1'.irs. Inna ·wells, sister of the prosecutrix, (R. 46), was awakened 
by Beatrice at; aboi,it 1:15 a.m. \'fitness was worried about Beatrice being 
out so late, and realized at once that something had happened to her (R. 47), 
Beatrice told the witness that the accused had attempted to rape her. She 
was hysterical and looked near to collapse. Witness ~rarmed and quieted her, 
gave her a dose of ammonia and put her to bed. Her face was red, her hair 
mussed, she could hardzy speak for crying (R. 50) and she bad red marks on 
her legs from bruises that darkened later to yellow and then black and 
blue (R. 51,53). The lower region of her back was hurt (R. 51). Witness 
called the doctor o.nd the military police the ne::ct morning (R. 51,52). 
Eeatrice was wearing· a white uniform, which ;'ra.S not torn but was Vll'inkled. 
Her shoes wsre marred a good bit (R. 53). Mrs. Wells testified that she did 
not know the ~ccused, Captain Hogan (R. 52), but Miss Kingston testified 
that Mrs. Wells had met him (R. 55). · 

. tsr• .O'Mara, physician (R. 41), found Hiss Kingston in bed the 
next day, suffering from pain in her back 1:lhich made it very difficult for 
her to turn in.bed, in a highly nervous stz.te, and with bruises on the 
inner sides of her thighs and knees, about the size of fingerprints and 
thumbprints. Miss Kingston did not T.rant to talk m~ch, but her sister re
lated vmat ha9, happened. .Dr. O'Hara taped Miss Kingston I s back, for support 
{R. 42). The next dat at his· office, he made a vaginal examination. He 
was unable to insert more than. one finger in Hiss Kingston's vagina and 
unable '.to irlsert the vaginal speculum ordinarizy used in such examination, 
as the vagina was too small to admit the instrument or to permit the in- . 
sertion of t1IO fingers (R. 43). The bruises on her legs showed more discolora
tion, indicating that they were recent bruis.~s (R. 44). 

. Bruises about the size·:of a dime to a half-dollar, extending up
ward some nine to ten inches from the knees, on the inside of the- thighs, 
were exhibited to the reporte~ at an inspection conducted by the Trial 
·1udge Advocate in taking 1.!iss Kingston's statement on 12 October 1944 (R. 11). 
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4. For the defense, Captain Mohlenbrock, Medical Corps, testified. 

that he examined the ac~sed on·~ October 1944,·an:d found no scratches 

or·bruis~s upon his 'face'(R. 65); Five officers or tleld grade in .the 

Dental C9rps testified as character witnesses for the accused, including 

his ~11mediate comrr~nding officer and next previous commanding officer 

{R. 95-101). . 


-
The accused testified (R. 66), after explanation.of his rights 

. 

(R. 65). He had known Miss Kingston for about eighteen'months, as she was 
a dental assistant in the same clinic where he worked, and he saw her 
several times a day. She was his assistant all but three or four months 
(R. 66,67). On 10 October, he had no prior arrangement to meet her. 

He had had dinner at a hotel with his wife and a small: party, after 'Which 

he took his wife and the others home and. took captain P.ucks, one of the · 

pa:;rty who was leaving the station, out to his quarters ·at Keesler Field•.. 

The accused had a drink ,ti.th Captain Rucks and visited until about 10:30 

or 10:45, then drove .back toward his. home in Biloxi. He saw Miss Kingston 

walking. He stopped and she cn:me and got in his car, a 1940 Dodge con- . 

vertible (R. 68). She knew that 'he was niarried (R. 68); He asked her . 

to take a ride with him. She said that she shouldn't be out too late, . 

as her mother had been sick, but otherr.ise.made no objection and did not 

at any time ask to get out or ~. taken home (R. 69). The top was .down 

on the car. He drove across the bridge, through OceM Springs, and out. 

onto a country road off the highway. It was a moonlit night. · He parked 

for about forty-five minutes ard. la1mi Miss Kingston "a good many" times 

(R. 70). She made no effort to repulse· his attentions (R. 71). They 
drove further, .turned around because the road ,vas rough, and parked . 
for about-forty-five minutes. He kissed her and she reciprocated. One 
thing led to another. He felt a "human desire" for intercourse. Finally 
he "worked up so (he) could touch her", and that.is· "as far as (he) got11 • 

They drove .s.gain and parked again and he continued to kiss her and try 
to II get her to go through intercourse., and she didn't want to"; and finally 
he gave up and drove her home. The place was on the edge of Ocean·Springs., _ 
not over half a mile (R. 71). He stopped in front of her house for the 
first time, though he "usually" picked her up at the corner and left her 
there. She was not hysterical or nervous. She started into the house 
and came back for her writing paper. She went in and he went on home 
(R. 72). On the entire trip, "things went along like a normal evening 
w.i.th a man out with a wanan. The re was none of this strife and force and 
fight that-she has said". She could have got out at any time. She never 
slapped or scratched him. He never slapped-her.· He never intended to 
rape her ( R.·73); He never unbuttoned his pants nor exhibited his private 
parts. He never put hi3 hand over her mouth. She never bit him. He is 
fully aware of the responsibilities of an officer as to conduct, and, 
While he supposes that he should not have been out viith her, he caused 

. no commotion 	and ~s not noticed. "It was. just a night when a man l'laS 

out with a woman" (R. 74). 11 'I'he'wonian was desirous of a little courting, 
so to speak, and (he) was desirous of whatever (he) could get". It would 
be impossible to rape a woman in the front seat of a car. He thought Hiss · 
Kingston.weighed 145 pounds, instead of 136 as she testified (R. 37, 75). 
A eirl that size and that age certainly knows the facts of life.(R. 75). 
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The accused, on cross-examination and upon being questioned by 
the court, repeated his version of the night's activities (R. 76 and .fol
lowing). He "kissed her several times and worked her up.like you wou:J..d 
work up any woman that you wanted -'to have intercourse with. (He) finally. 
succeeded in touching_her" (R. 84-85). He wanted to have·intercourse with 
her, Ylhich could be done in the car ii' the· woman '1"12s co'operative enough. , .· 
She said she didn't want to. She told him "No11 ; riot veey definitely, but . 
"like any woman would say they don'.t T1ant you to"~' He did not force he·r. 
He did "the natural thing that anybody does - try to get them. in the mood,· 
give them a little loving, and so forth, just like any man·in th~ court . 
room would do 1 t" (Ik.85). He "touched" her vagina (R. 86 87).• 'He tolg , · 
her he th~ght .she was kidding abou~ being a virgin (R. 85j, partly .to .·.· : ·. 
see what she would say and partly on the basis of his touching her vagina 
(R. 86). He,ueed just a "nonnal amount" oi' persuasion, ·not force (R. 87); 
He did !}Ot think she.was positive in refusing intercourse.~·:. He desisted , · 
l'lhen convinc~ that. she was~ He thought maybe later she :"would" (R~. 88). 
He ~d his hand between her legs, but did not use much ·force to spread 
them apart __ not enough .force to make bruises normally. ;He "worked her 
up". She resisted "a certain nonnal amount, but finally gave in 'that . 
much" (R •. 89). He had had two or three drinks bef<h-e dinner and one at 
Captain Rucks I quarters afterward (R. · 90). She got: in his car volunta:t:ily. 
·It was his idea to drive ou~ .in the country (R. 91) ~ There was nothirtg . 
in their· conversation that.made up his IQ.ind to go home - he just thought 
she wasn't going to. Jhey had alwa7s been close friends. It was getting 
late and they ·just ca.me back (R. 92). He was not fingering her to find 
out ii' she were a v;trgin, but· "to· get her worked up, and ·~o forth, you 
might say• (R. 93). She \iidn 1.t' want inter~ourse, and he doesn't force 
wom,e~ (R. 93). He did not use force in spreading her legs a:part; :she did 
not spread them willingly., He merely i'torked her up S.s far as she ca.red 
'to go, nnatu.rally like a man would do". It's a difficult question. · 
~Any.man who was ever out with a woman"' should lmow thaf. a-woman, "unless 
shams ~obody at all", would not 11 just spread her legs right open i'or you". 
If she-would do that, she would have permitted intercourse. He would not 
necessarily reach the same conclusion when a woman let him finger· her · 
vagina. "There is a great many women.that you can touch, and. you lmow, 

· yourself, th.at you can touch some and they won't let you go though intez
course".· (At this point the Trial Judge Advocate declined to be cited 
as authority on the subject and the accused was admonished to speak for · 
himself and not the members of the court or others present) (R. 95). The 
force used by the accused Y(B.S II just a normal amount that I would use" 

'• (~. 95)., . . . · . 
' ' ' 

5. The evidence abundantly supports the action of the reviewing 
. authority. The findings and sentence were properly modified to eliminate 
· the element of intent to commit rape and the confinement appropriate 
thereto. The course of events ip. evidence indicates that the intention or 
the accused was not ~o overcome all :resistance and have carnal knowledge~ 
·the pro~ecutrix without her consent (Par. ·149l, MCM 1928, p. 179), but 
rather to obtain her consent, by methods l'lhich the accused still regarded 
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as appropriate at the tL~e of his trial. Indeed, his testimony reflects 

such complete confidence in the persuasiv~ness of h::i.s OMl personal charm 

and,masterful approach that he must ne~er have considered the necessity 

of resort to rape for,the indulgence of his rampant sexual proclivities. 


· The lesser included offense of assault and battery was clearly established 
as consequential upon his amorous enterprise. (Cl{ 218643, Bright, 12 BR 
103, 116). . · .· . . 

. '. 

Also, the record amply supports conviction under the 95th Article 

of War. (Cl~ 238048., Brannan, 24 · BR 149, .163;' CI,f 224386, Highto.,,er, 14 BR 

97). 


The defense vias careful. to avoid placing in issue the character 

or reputation of the prosecutrix. The inferences from the record reflect 

favorably her chastity and good repute. Nevertheless, the accused tbrough

out his testimony was more than willing to impute to her such receptiveness

to his advances as would, if believed, and according to his standards,· 

tend to lay the fault upon her, and excuse him. His testimony, replete 

as it is with protestations based upon.the assumption that his conduct 

was normal and commendable and that the court should readily accoro to 


· him a sympathetic understanding, not only fails of c:::-edence, but brightly 
reveals the measure of his moral character. In.his distorted view, there 
was no fault in any attempts short of rape that he, a married man, might 
make upon a female employee of his milita:cy station exposed by her duty 
to his daily presence. .The status of an officer and a gentleman becomes 
him as badly as does the assump~ion of expert accomplishment in the 
~hilosophy and technique of seduction, which he so confidently arrogates 
unto himself. · 

. '· 
6. The oocused is 29 years of age, married/ a resident of Belvidere., 

Illinois. He attended St.ate Teachers' Colleges in -Illinois and the Universit~ 
of Illinois, from which he was graduated .with the degrees of Bachelor of 
Science and Doctor of Dental Surgery. He is a member of the American Dental 
Association. !Ie was commissioned as first lieutenant, Dental Corps, Anny 
of the' United Swtes., 22 July 1942, promoted to the grade of captain, 31 
July 1943. He had served for 27 months as Assistant Post Dental Surgeon 
at Keesler Field, lij_ssissippi, ·:d.th per.formance ratings excellent. He has 
had no prior service and no previous trials by court-martial. 

7. The court was legally constituted. No err.ors injuriously affecting 
the substantial rigl1ts of the accused were connnitted during the trial. In 
the opinion of the Board of Review the rocord of trial is legally sufficient 
to support the findings and the· sentence.as approved by the reviewing authori~ 
and to warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of Ar.ticie of War 96 and mandatory upon conviction 
of a violation of Article of War 95. 

(on leave) , Judge Advocate. 

l1' ~· 
 Judge Advocate. 

~,"Ju(!ge Advocate. 
q~ •. 
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1st Ind. ... 
War Department, J.A.G.o., DEC 271944 - ~ To the Secretary of Viar. 

1. Herewith transmitted for the action or the President are the 

record of trial and the opinion of the Board of Review in the case 

of Captain Daniel -u. Hogan {0-482618), Dental Corps: 


2. I concur in the opinion of the Bonrd of ·Review that the record 
of trial is legally S.J.~ficient to support ·t..lre findings and the sentence 
as approved by the reviewing authori:t,y and to -warrant confinnation of 
the sentence. -I recon.~end that the sentence be confirmed, but that the 
forfeitures imposed be remitted, and that the sentence as tlms modi
fied be carried into execution. 

J. Consideration has been given to the attached letter dated 

16 liovember 1944 .from Colonel Harry E. Smalley, Dental Corps, 'to the 

Commanding . General of the A.nrry Air Forces 7festern Technical Training 


· Command, requesting clemency in behalf of the accused, and also to 

the letter .dated 11 December 1944 from Senator Scott VI. Iucas to Briga

·aier General E. s. Greenbaum, and to its inclosure. 


4. Inclo3ed are a draft of a letter for your signature,· trans
mitting the record to the President for his action, and a form of Executi 
action designed to carry il;lto effect 'the foregoing recoill!lendation, shoulo 
such action meet with approval. 

~~-0.....~ 
_Myron c. Cramer, 


1Jajor General, 

The Judge Advocate General. 


5 	Incls. 
1 - Record of trial. 
2 - Dft. ltr. for Sig. of Sft~ . 
3 - Ltr. fr. Col. F..arry E. Smalley to Com. ·Gen., AAFWTTC, 16 Nov. 1944. 
4 - Ltr. fr. Senator Scott W. Lucas to B.G. E.S.Greenbaum,11 Dec. 1944

with incl. 

5 - Form of action. 


' (Sentence as approYad by' reviewing authority confirmed. 
Forfeitures ·remitted. O.C.ll.O. 66,. Z1 Jan 1945) 



------------------------------

WAR :bEPARTm.:NT. 
A:nrw Service Foroea 


In the Office of The Judge Advocate General 

Washington, D.c. 
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SPJGK 
CM 269449 · 18 DEC 19« 

UNITED STATES ) ARMY AIR FORCES 
WESTERN FLYING TRAINING COMMAND 

v. 

! Trial by G.C.M., convened at 
Second Lieutenant ROY D. Roawell Anrr¥ Air Field, Roswell, 
CAMPBELL ~0-621046), Air New Mexico, 5-6 October 1944. 
Corps. Dismissal and total forfeitures. 

OPINION of the BOARD OF REVIEW 
LYON, HEPBURN and H>YSE, Judge Advocates. 

1. The Board of Review has examined the record of trial in the cue 
of the officer named above, and aubmits thi1, ita opinion, to Tlle Judge 
Advocate General. 

2. The accused waa tried upon the following Charge and Specifioa
tioM• 

CHARGE• Violation of the .94th Article of War. 

Specification 1 a {Withdrawn before arraig:r.unent by direction 
of the convening authority). ' 

Specification 21 In that Roy D. Campbell, Second Lieut.uant, 
Air Corp•, did, at Washington, D.c. on or about 2, .April 
44, present for approval, allowance, and paymeat a olaia 
against the United Sta.tea b;r. preeenting to the Fi.Jwl.oe 
Officer, U:uted States~. an officer of the United States 
duly authorized to a:pproTe, allow, and pa:y such olaJ.ma, ill 
the amount of $176.86 tor reimbur1ement of moniea ia lieu 
of transportation in kind tor his dependent family .t'l-om 
Newark, New Jersey, to Lu Vegaa, Neva.cJ.a, which claim wu 
false and fraudulent in that Roy D. Campbell, Seoo:a.d Lieu
tenant, Air Corps, wu :not entitled to reimbur1em.ent ot 
moniea in lieu of transportation in lc1nd tor hi• dependeuiJ 
family from Nen.rlc, Bew Jersey to w Vegu, Nevada and 
was then known by the 1aid Roy D. Campbell, Second Lieu
tenant, Air Corpe, to be t'al.H and fraudulent,. 

Speciticatidn 3a In that Roy D. Ca:mpbell, • • •, tor. tu 
purpoae ot obtaining the approTal, allowance, aJ:ld payment 
of a olt.im agaiast the trnited. States by preHnting to tu 
Finance Officer, United State, l.:rm7, at Washington. D.C., 
an officer of the thited State• duly authori&ed. to appron, 
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pay, and allrcnr 1uch olaiml, did a.t Carllbad J:ncy Air Field, 
Carlabad, ?in Mexico, on or about 10 April 44, make an4 ua• 
a oerta.in paper, to wi'ba 

"1t 	E S T. R I C T .E D 

-
Symbols• DP-By direction ot the Pre1ident. 

TDJi-.'.l'ravel directed ia neoeaaary- in military aeni.oe. 
llP--Will proceed to. 
TP.A.--Travel by oti'ioer or hi• depementa by' prhately 

owned automobile 1a authorized. DS tor ottioer•1 
travel ii authorized, par. 1 g, AR 605-180 · 

AD--.A.otive.Duty'. 

Special Order, ) WAR DEPARTMEN'l. 
No. 127. • 

Waahington, Ma.y 7, 1943 

E X T R .A. C T 

. Paragraph 20~ DP tolloring otticer ordered to AD WP tr home to 
sta on _date indicated. TDN. FD 31 P 431-01, 02, OS, 07, 08 
.A. 0425-23. .Ul dates are 1942 and per1onn.el ot .A.US unleu other
wiae indioateda. 

Grade, Name, Section and Ett. Date Branch and Station Date of 
Home .Addreu ot Duty to which uaigne4 Ram: 

211> u·Ro;r Darrell Campbell 12 ~ AD, AF.F'.rC, WC.A.FTC• 12 May' 
0521048, Newark, Jiff' Jeraq 1943 Stt & Faculty, w 1943 
(licnr at Laa Y•gu, liev.) Vegu Aerial Gunner;y 

Soh,Laa Vegu,Nev. 

By' 	erder ot the Secretary' ot W'ara 

G. 	 c. lflRSRALL, 
Chief of Sta.tr. 

Otticiala 
..... 


J • 	.A.. ·ULio, 
Major General, 
!he Adjutant General. 

.A. TRUE EXTRA.CT COP?& 

/a/ Jolm. c. Hird, Jr.,
/t/ 	JOHll C. HIRD, JR., 

2!ld. Lt., Air Cprpa, · 
.A.11t. Penonnel Officer~• 

- 2 
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which aa.id paper he•. the aaid Roi D. Campbell. Second 
Lieutena.nt. Air Corpa. then knew contained the falee atate- · 
ment that hi• home of record wu •11ew11..rk. Hew Jeraey• which 
statement waa false in that his add home ot record ....,. 
"Sacramento. California• and wu then known by aaid Roy- D. 
Campbell. Second LJ.euteuant • .Air Corpa. to be false. 

Specification 41 In that Roy- l). Campbell. • • •, for the purpose 
of obtaining the approval. allowance. and payment of a cl&ia 
against the J]nited Statea by- presenting to the Finance Of'fioer. 
United ~tatea J..r1.rr¥, Waahington. D.c., an officer of the thited. 
States duly- authorized to approve. allow and pay- auoh cldma, 
did at Carlsbad. lieW' Mexico on or about 10 April « alter and 
amend a certain paper by :malcing the following erasure a.nd aub
stitution on said oertain paper. to wits• .il'O hra 5'2, •at9' 
16 Maroh «. by erasing the word.a •saoram.ento, California" ill 
the firth. paragraph under •Rema.rka ~ and subatituting therefor 
the word.a •:Hewark. Hew _Jerae;y11.whioh at.id amended paper. u 
he. the add Roy D. Campbell, Seoo.Dd ld,eutenant, .Air Corpa, 
then knew oontained a at11,tement that hi• home of reoord waa 
llewark• Bew Jerae7, which statement waa false in tha.t hia home 
ot reoord waa. iaoramento. Ca.lifornia and wu then known b;y the 
aaid Roy D. C~bell. Second Lieutenant. ·.Air Corpa, to be falae. 

Speoifioation 51 In that Roy D. Campbell,•••, for the purpoae 
of obta1n:fng the approval, allowranoe and p~ent of a olaim. 
against the thited. States by presenting to the Finance Officer• 

. United States ..lrm;r, an officer ot the United States duly au
thorised to approve, pay and .allow auoh olaima. did. a'b Carlabad~ 
N'Enr Mexico. on or abou'b 10 April 1944, forge the aignature of 

/ 
John c. m.rd. Jr•• Second Lieutenant• .Air Corps. upon a purported 
true oopy of paragraph 20. War Department Special Order• Ho. 
·121. dated 7 May .1943. by- writing a oertitioation. thereon ill 

. worda a.Dd figure• aa follon. to wit.a 

,• A TR'OI EX1'1U.CT COPY 
. - John c. m.rd. Jr. 

2nd Lt.• .ilr Corp••
.u,t. Penonnel Offioer•. 

Specification· 1 -... withdrawn before arraignment by direotion of the oonvening 
authorUy. .Aoouaed. pleaded not guiJt7 to and waa found guilty ot the Charge 
.and all ~peoif1oatiou. Ile nideno• of IZl1' preTioua oomotion wu introduoed. 
He wu aenteneed. to be diaiaaed the Hrrioe am to torteit all pay- and · 
allcnran.oe1 d.ue or to beooae due. !he mitring authorit7 apprond the HD• 
tenoe and tonra.rtecl the reoo~ ·ot trial tor aotioZl under J.rtiole ot War '8• 

.. a.; 
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3. For the pr?•eoution. 

At all timea pertinent to the isaues involved, as well aa at the 
time of trial, aooused wa.a in the military serviof! (R. 20). On or about 4 ' 
·January 19" ·the aooused preaented in writing a olaim again.at the Govern
ment far reimbursement of moneys in lieu of transportation in kind for travel 
by his· wife and two ohildren trom, Newark, New Jersey, to Lu Vega.a, lieva.da, 
(R. 26, Eic. 2). The olaim wa.a transmitted by ma.ll to the Disbursing Of!'ioer, 
Fi.nano• Of!'ice, thited Sta.tea Army, Washington, D.C., for allowance. and 
paym8l1t, .and he wa.a the proper otfioer ha.Ting autll?ri"t7 to all• and ·P~ 
it (R. 22,23, E:t. 1)•. For reaaona not diaolosed in the reoord the olaia 
wu J:lOt allowed and the papers were returned to the aooused on or about 2' 
January 1944 (Proa. Exa. 1, 2; 3). The aooused. resubmitted the olaim on 
8 Ma.roh 1944. "When submitted this aeoond time the olaim papers were ao- ... 
oompanied by a oorreot extraot oopy of paragraph 20, Speoial Ord.era No. 
127, War Department, 7 Liq l943j, whereby a.oc\18ed wa.a ordered to aotive duty 
u of 12 May 1945 and to prooeed from his home, whioh was listed u Sacramento, 

.. 	California, to Lu Vegas, Nevada (Ex. 2,3,4, R. 30}. Thia extract copy Ya.a 
\ 	 oerti!'ied to be a true extraot oopy by Second Lieutenant John C. Hird, Jr. 


(Ex. 2,5 ). The olaim voucher wu returned to aoouaed under date of 16 . 

Mt.roh 1944 with a torm lett.e.r a tta.ched (AFO #642} which had typed 011 it 'lmder 

•remarks II the oammunioation that the claim could not be allowed in exoeaa of 
ooat of travel trom Sa.oramento, California (a.oouaed•·a home eddreaa u con
tained in hia travel orders) to w Vega.a, Nevada (Ex. 2,3). The claim wu 
subsequently returned to the Finanoe Oftioe and reoeiTed there for the 
third time on 24 April 1944 (Elt. 2,3). When it arrived a.t the Finanoe Oti'io• 
thb" third time, there was among the supporting papers &ooompanying the 
olaim vouoher what purported to be a oerti.t'ied true oopy of the abon mu.• 
tioned pa.ragra.ph 20, s.o. No. 127~ W.D. T liq 1943, ostenaibl7 certified u 
a true oopy by the aame Second LieuteD&Jlt John o. I:1:1.rd, Jr., listing aoouaed' a 
home addreaa trom which he was ordered to active du"t7 u Newark, Nn Jersey, 
instead of Saoram.ento; California (R. 29, Ex. 2,3). · The signature of "John 
o. mrd• ·on the newly submitted extract did not correapond with the oow 
originally aubmitted. The form letter (.AFO :/1642) whioh the Finance Ofi'ia. 
h¢ aent to aocuaed when the olainrwa.a returned to him under date of 16 
:Maroh 1943 alao aoooapanied the olaim vouoher upon its third. aubmiaaion by 
aocuaed, but •sacramen.to, California~ had obviously been erued trom the 
typed remarks.originally oontained iu the letter ud. •Bewark, Hn Jersey• 
aubatituted in. lieu thereof, ao that the inatrument a,. altei:ed read tha.1'. 
the olaim oould not be allowed in exceaa ot the ooat ot tranl troa Bffark, · 
Jin. Jer191, to w Vegu, Nevada (R. 29, Ix. 21 8). There was al10 attached. 
to ad made part o.t' the olaim ~ letter written 'b7 the aoouaed reading a1 
tollowa (Proa. Ex. 6)1 

"Carlaba.d, New Mexioo 
.April 10, 1944 

•nnanoe 	Offioe U.S. ~ 
_Waahing, D.O. 

_,_ 
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Dear Sina 

In oomplia1We with AR 66-120 Par. 8 A (l) thia ii 

1'1r1t am lut (I hope) time I ha.Te ola.imed traTel tor 

dependent,. 


I belieTe I ha.ve all the neoe11ar,y paper• 1lL order 

at thia time. 


Would appreoia.te tut action. a.1 .expect to ~ •hipped 

100n. 


Roy D•. Campbell 2.n4 Lt. 
0-6210'6

P.a.· 
1111 aooept tJJJthulg 


yoa will HM and I'll q\lit 

bothering a oheok tor uq 

amoun.t will ~ a.ppreoiated and 


ij.. a.ooeptable 
~l fl••. 

Upon noting the di1crepanoie1 d.81oribed &boTe, 1Jhe di1bura1Dg officer 

sent the entire tile to the ottioe ot l'i•~al Direotor, Wuhington., D. c. 

(Ex. l) a.1ld it wu in tarn forwarded to Ca.rllba.4 J.nq Air Field, Ca.rllbacl, New 

Mexioo, am turned oTer to Lieutenant L. George Sillua\eri (R. 21). 


Aoouaed did DOt aubmit a ola.im. tor a:rr:, apeoitio amotmt. In· elaima 

of thil nature the amount ii left open U it ii OQlllputed. ia the 1'in&J1oe 

Otfioe at Waahington.. i'ra.Tel allowanoe tor hi• wite and twro ohildra 

tr()lll Newark, New ~Jer197, to Lai Vegu, Nen.da, it approTed, would ha.Te 


-aiounted. to: Jl76.'68 (R. 42). · · 

· Fir1t Lieutenant L. George Schubert, Carl1bad J.r6f¥ Air fteld., 

Carllbad, lift' Mexioo,. ma.d.e an oftioial prelWnar,y ian1t1ga.Uon ot . 

the matter• in.Tolncl between 10 and 13 Ju17 194' and during that ti.M. 

had the oomplete tile ot all origin.al wtrument1 inTOlTed 1a hi• 

poaHadon. .(R. 10-14. 21, 24, 25}. He atud.ied the nrioua inatrum.en.ta, 


· ahowed them to af'teoted per1onnel during th~- oourH ot the imntig&tioa, 
and made all ottioial report ot hi• timing• and reoommendatiou (R. 18, 
l'l). The oomplete tile wu returned to hi.a on or about 16 Jul:,, a 
Saturday, to prepare oourt-martial oha.rges ag&iut· a,ooue4- (R. U). 
It wu lut 1een in the otf'ioe by llr1. Sue Gold.tin, a ltaogn.pher, 
at Headquarter, •.J.r,q J.ir Field, Carllba.d, Jin Muioo, a.bout 4:aOO P••• 
oa that date. On Monday morning (17 July') the tile oould not be f'o'lmlll 
(R. 1~. 14, 19). Lieutenant Sohubert a1ld llra. Goldtin 1earohed the 

ottioe,. the tile•, th• dealca, •and en17 oonoeiT&ble plaoe tha.t the tile 

might ha.Te beea•, but tailed to tind it a1ld were not therea.ttu able w 
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find it (R. 19). First Lieutenant Ralph T. Doyle, Intelligence Otfioer, 
Ca.rlabad Anq Air Fie:,ld, conducted a spacie.l investigation iD. an effort 
to locate the missing file, but never aucoeeded in finding it or in 
a.oooWlting tor its disappearance (R. 20). · • 

. There ia ·no evidenoe of reoord connecting aoouaed with the dis
appearance or the pa.per, in quHtion, and no demand appea.n to have bee:D. 
made of him to produce them, or ~ of them, at the trial. 

With the exception of a. copy of the one letter of trammittal 
written by accused quoted at length above (Ex. 6), neither the · . 
originals nor oopiea of 8J:l3 or the written instrument, which constitute 
the buis ot thi1 prosecution or which a.re alleged to have been uaed 
in oonnectionwith the pre~enta.tion of the olaill in questionwere·in
troduoed in evidence. The content, ot-eaoh, in ,o tar a.a proved, and 
such description.a or the inatrumenta u the reoori affords, were 
supplied by oral teatimo~. The original,, together with auoh copies 
of the iutruments u were available, cUaappeared from or were in 1ome 
w:iknowl1 manner lost, mislaid, or deatroyed u ut forth abo,:e in th• 
Legal Board, ·and ClaiJIUI Ottice, Carllbad Anq Air Field, ·Carl1ba4, 
liew Mexico; on or &bou_t 16 Jul7 1944 and ~ diligent H&roh tailed to 
discover~ o~ them.. · 

Lieutenant Hird, bf whom both the -eorreot an4 inoorreot extr&ot 
copiea ot &oouud11 tr&T.-1 order• purported to be oertitied, wu 1hown 
these copies b,y Lieutenant Sohubert while the l&tter YU inveatig&ting 
the cue 1hortly before the pa.per• were lo1t. Lieutenant Hird teatified 
at the trial that h• signed the certificate on the correct oopy but· 
did not aign the certificate on the inocrrect copy and did not authorize 
a:rq other person to aign hi1 name thereto. 

There wu a.dmitted in evidence without objection ·..n Elttrao1s Copy 
ot Sp.oial Order, No. 127, pa.r&graph 20, received trom and bearing the 
ottioial Ha.l ot The .Adjutant General'• Ottioe (R. 20, Pro,. Ex. 4), and 
a oo;w ot the letter written 'b7 the accuaed. dated 10 April 1944 a.ooom
p~ng the claim and aet forth in tull above (R. 31, Pro,. Ex. 6). 

Durtiig hi• inve1tigation Lieutenant Schubert interTined the 
.aoouaed and· after due and prope~ warnillg the accused in explanation ot 
th~-alteration.a and diaorepan.ciea contained in the claim tor travel for 
dependents 1aid that he did not'·knolr ~n.g about itJ that he took 
the papers returned to him b7 the J'in&noe Officer in W1.4h1ngto:n to 
Pilot Group No. 2 and wu oontemplating throwing them ura.7 but upon 
relating hia difficulties to the pilot, u1embled, one of those present 
told him that a1 an enli1ted man he had worked in Finu.oe .and that he 
would'. make the neoe11a17 oorrectiou ln the c1&1m·tor hiaJ that he . 
(the aocuHd) turned the papen over to thi1 1Ullmown pilot and left on. 

. . . . 

't 
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a fiightJ and later,witl&outcaminlns them, he mailed them back to 

Washington with hi1 letter (Ex. 5, R. 33-34). IJ.eutenant Schubert wu 

unable to looate or find the pilot referred to by the aoou1ed in the 

oourse of a diligent 1earch we by him (R. 34). The acouaed Toluntaril7 

signed 1everal affidavits prepared by IJ.eutenant Schubert concerning 

the matter under diloualion (R. 34-35). None of these affidavit. wu 

offered in eTidenoe. 


• 
4. The aocuaed having had hi• rights with reference to testifying 


explt.ined to him, elected to testify (R. 42). He 11 34 year• or age, 

married, and ha.a two children, ages 5 and 9. .He ha.a the rating of a 

service pilot on single e.nd two-motored plane,. 


He denied that he changed the Finance Form 642 or arrt oop;t of 
War Department Special Orders or that he forged ~one's aigna.ture to a.II¥ 
papers. In January he filed a-olaim for dependent'• travel after ha.ving 
oonaulted with 0 F.1.nance• where he was adviaed that he was entitled to 
•one move 11 

• All of the .papen were originally prepared by and the support
ing document selected by •F.1.nanceu. When they were returned to him from 
Wa.ahington he returned them to 8 Finance 11 and "they• fixed them up aga.ia 
and he sent them back to Washington. Again they were returned. He did 
not know what to do about it and we.a about to give the matter up. He 
took the paperi in an envelope 8 down to where I work" and told 0 the fell01Fa• 
who gdher there about hi•. difficulties. · One of the pilots la.id that 
he had woi-ked in •Flnanoe 11 u an enlisted man and volunteered to help· . 
him with the paper• (R. 50) and 111eemed to knmr wha.t ahould be done in 
th11 oaae". Aooused gave hilll the paper• and the pilot 1aid, •1 will 
see what aeema to be the :matter•. -· He left the pape'r• with thi• pilot 
and went oll hie miadon.- Upon hia return the pilot had go:ie. A. Lieutenant. 
Brouse gave the a.oouaed the paper• and aa.id tha.t 8 the fellow ha.d juat given11 

them to him to g1ve to the aoouaed. 1r:I.thout examining them. he wrote the 
letter (ix. 5) to aend hi.a_ ·~ng• and mailed the paper• the following 
da.y. Xhe next time he heard about it wu when he wu questioned about 
ditferenoes ia aigoature1. Evidently changes had been made in the . 
paper,. 11Thi1 b07 had changed theae paper•" (R. 44-46). J.oouaed had 
had. no previouli experience in tiling cla.ima agaimt the Goveniment. 
At the t1me·ot the ooourrenoe ther.e were from 50 to 100 ottioera in the 
Pilot Pool and from 16 to 36 of· them are in the ·rooa at one time. He 
knew only a ffll of them. The aoouaed wu a high 1ohool graduate but 
never atten4,ed college (R. 4.7). . . · · ·. . . 

It 1rU 1tipulated that on or about 10 November 1943 aoouaed'• 

dependent. who were 1tqing in ITen.rk, New Jeraey traTeled to Las Vegu, 

Nevada (R. •1). . . · . . · 
. 

•On oro11-examination accused testified that at no time during 
. the illveatigation ha.cl he eTer mentioned IJ.eutenant Brouae'• l'lame to the 
inveatigating ottioer (R. 61). On or about 19 September the aoouaed went 
to the ottioe ot the trial judge advocate and requested the trial judge 
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advocate to cause a Lieutenant' Franklin P. Smith to be subpoenaed as a 
witness in accueed's behalf (R. 53). He told the trial judge advocate 
that Lieutenant Smith was the person who had prepared the papers a.nd 
that Lieutenant Smith was and always had been atat.ioned at Lu Vegas 
Army Air Field, Las Vega.a, Nevada.. 

Although accused had discussed the cue with the· trial judge 
&.dvooate on several previoua oooa.aiona, he had ne:ver claimed that 
Lieutenant Smith had altered the papers and g$,Ve as hia reason for 
withholding suoh information that he was trying to shield Smith. He 
stated that Smith had ·owed him quite a bit of money &nd that he had taken 
the papers to La.a Vega.a to prove to Smith that he needed his D10ney badly. 
Smith had requested him to leave the papers with him, atating that he 
would "fix them up and send them through". An investigation diaoloaed 
that Lieutenant Smith had been killed in an airplane era.ah on 18 July 
1944 and tha.t aooueed had not gone on any oro11-oountry tripa from Carla• 
bad to La.a Vegas u olai.med (R. 54, 55). The aoouaed admitted that 
at the time he had talked to the trial judge advocate in September 11he 
made up quite a bit of atu.rfu which he told (R. 64). 

The accused desired to explain his conduct with the trial judge 
advocate by relating a lengthy stoey concerning aome stolen airplane 
tirea which involved the Eicecutive Officer and the trial judge advocate 
which oauaed him to distrust eveeybo~. The preaident of the oourti 
interrupted the explanation and the trial judge advocate oeued hia 
oro11-exami:nation. 

Second Lieutenant Norman .R. Browse testified that he knew the 
aoouaed a.nd ill .April 1944 he was flying out of the aame pilot group. 
On one day, about the lat of .April, he was desirous ot udng a typnriter 
at Pilot Group 2 in the "ready room•, but there waa another pilot using 
it aDd when the other pilot had finished he gave the witneH 10118 papera 
to give to the aocuaed after first asking him if he knew the aoouaed. H.e 
did not look carefully at the papers but there were a halt a dozen papers 
and they looked like pay vouohera. When accused returned he turned the 
papers over to him (R. 60-63 ). '.l.'he other pilot had worked on them w1th 
the typewriter (R. 65 ). - . 

6. It 1a apparent from the lt:Ullllla.ry of the evidence set forth above 
that the legal proof' of' the oftenaea oharged depend.a in the firat 
instance upon the admiaaibility of the aeoondary evidenoe ottered. to 
show the contents of' written dooumenta which documents were not ottered 
in evidence. In proving the oontenta of. written documents, partioularl7 
tor the purpose of ah.owing forgery, the iutrumenta themaelTea ahould 
be produced. Where, however, ·the iutruments are not aTailable aeoondary 
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eTidence is admiuible~ provided the person ottering the aeconduy 
evidence fir•t •hows that the original bu been loat, deatro)*l, or 1• 
in the poueuion of the accused (CM 21no4, Bradley,XI BR 222,alld 
a.uthoritiea therein oited.) 1'he pro•ecution bu full.y'oomplied with 
th11 requirement. 

It nece•1aril7 tollOW'S. that the evidence adll11tted by' the court 
to proTe the contents- ot the Ta.rloua document,. 1ubmi tted by' the ao
cuaed to ·the !'iD&JlOe Otfioer in presenting hie olailll a.gain.at the 
United State• tor dependent• .travel allowance wu,properl7 pre1entecl 
and legall7 admitted. ·· 

The pertinent part• of J.rtiole of W'ar 94 read u tollon a 

8J;rq per10Jl 1ubjeot to military law who makes or 
oauaea to be -.de aq olda agai:ut the United States or 
t.Jl1" officer thereof, .knowing 1uch olala to be tal1e or 
traud.ulentJ or · 

"Who preaenta or oauaea to be presented to~ peraozi 
in the civil or :ailitary aerrioe thereof, tor approTal or 
pqm.ent, uq olaia agai:ut the United State•, or uq ottioer 

· thereof, knowing such oltJ.a to be 'falae or f'raudulentJ or 

"Who, tor the purpoae ot obtaining, or aiding other, 
to obtaia, the approval, allon.noe, or payment of a.ny ola.im 
a.ga.inat the United Statea or again.at any of.ricer thereof, 
make1 or uae1, or procure•, or a.d'ri••• the making or uae ot, 
an::, writing or other pa.per knowing the same to contain~ fall• 
or fraudulent •tatem.ents J or 

"Who, tor the purpoae ot obtaining·, or aiding other• to 
obtain,. the approval,. allowance, or payment of a:,q claim agt.inat 

· 	 the United Sta.tea or'~ officer thereof, torgea or oounterfeita, 
or procure,, or adviae1 the forging or counterteiting of ai:11' 
lignature upOJl ~ writing or other pa.per, or uaea, or proourea, 
or a.d'riHa the uae ot azr;y auoh eignature, laJ.owhg the aame to 
be t'orgecl or oomterteitedJ or 

•' . 
•sh.a.ii, on oOnTiotion thereof, be pwd~hed, eto.•. 

8peolfioat1on 2 ot the Charge. 

Ia 1uppori ot th11 Speoitication the undiaputecl e'ridenoe tor the 
pnHoutioa a.lld the admiHioa ot the aoouaea ehowed that the aoouaed. 
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did in April 1944 present for approval. allowance and payment a olaim 

against the United States by presenting a claim to the Finance Officer, 

u. s. Aney for reimbursement of monies in tieu of tra.naporta.tion in 

kind for his dependent family from Newa.rk, New Jersey to Laa Ve~s, 

NevadaJ that. the amount of the claim if allowed would have been il76.86J 


· and that the accused was entitled to reimbursement of this nature only 
from Saor8lllento, C&lifornia to Las Vegas, Nevada, because his true orders 
ordering him to duty at·Las Vegas, Nevada showed his home address to 
be Sacramento, California. The only issue of fact disputed by the 
accused we.a whether or not he knew at the time he presented his claim. 
that it was false. Ir he knew that then the court could properly infer 
fraud and label the attempt to collect the false olaim as fraudulent. 

It wu clearly shown.by the evidence and also·admitted by the accused 
that he had twice previously presented his claim and that the olaim had 
been twice rejected. The reason for rejecting it the first time wu _ 
not disclosed in the record. The reason for rejecting it the second time 
was clearly shown to be the fact that accused's home address wu Sacramento 
and that therefore he was not entitled to be reimbursed for travel from 
Newark, New Jersey. Thia was broug~t to his attention by 'the eommunication 
under the heading "remarks" on Aro Form 542 in clear ·a.Dd concise language. 
The infonna.tion concerning accused's home address appeared on the·w.D. SO 
No. 127 of 7 :May 1943 (which for the sake of brevity will hereina.fter be 

·, referred to as WD$0 :/1-127). Accused himself provided the Finance Officer · 
with 'WDSO #127 when he presented his claim the second time. So tar u the 
record shows the infonnation regarding the accused's home a44re11 appeared 
only on that order until the Finance Oftioer illOlud.ed it in h11 "remark• 
to the accused in hi• reply ~n .ilO Form 642. When the claim wu again 
presented (the third time) thil information was delete~ by (a) aubatituting 
a ta.lee 'WDSO #12 7 aettin~ forth tha.t the accuaed' • home address ii , 
Newark. New Jersey, and lb) by eruing it from AFO Form 642 and 1ubat1- · 
tuting "Newark. New Jersey". 

The accused olaima that he did not know that theae changea had been 
made when·he returned the papers. There wu no direct eTidence preaented 
by tp.e prosecution that the aoouaed did know it, but the oircumetanoea 
showed beyond any reaso:na.ble doubt that he must have known it.· He ad
m.1ttedly had the papers in his po11esaion tor at least one day before 
he ma.iled them. He admittedly •rote the letter attached to the papers 
in which he stated •1 believe I have all the neceaaaey paper• in 9rder 
at thia timen. This could only mean that he re&lized that the claim 
would not be allowed it supported b7 the paper• preTioual7 attaehed to 
it but this time the papers were 111D. order". The only· ohang• made to 
or in the papers was the false change ot addreu. It tollowa that he waa 
aware of that change and for that reuon wu of the opinion that they were 
in order "at this time". He wu the onl7 person intereated in oolleoti:ng 
the olaim and the onl7 one who had a real motive to effect the talae 
ohange in the papers. We find no difficulty in reaching the ooncluaioa 
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that the court wu justified in finding beyond a reasonable doubt 

that .the accused knew the papers were falae, that therefore the claim. 

wu false, and that therefore .it waa fraudulent. The weight of the evidence 

strongly favored such a conclusion and amply ~upported the finding. 


Specification 3 of the Charge. 

In support of this Specification the undisputed evidence for the 
prosecution and the a.dmisslona of the accused showed that the llccused 
used a false oopy of WDSO No. 127 for the purpose of obtaining the ap
proval, allcwa.nce, and payment of hie claim. Again the accused denied 
knowledge of the falsity of the order. By the same ree.aoning set forth 
above with reference to Specification 2 the Board of Review is of the opinion 
that tne court properly and justifiably found that he did knOll' of its 
falsity when he used the false order for the purpose alleged. 

Specifications 4 and 5 of the Charge. 

With reference to these Specifications the evidence for the prosecution 
shows beyond doubt, and the accused admits, that, for the purpose• alleged 
in the Specifications, the AFO Form 542 we.a ·altered and. amended and the 
name of John C. Hird was forged on WDSO 1127. In defense the accused 
claimed that if any altera.tion or amendment waa made in AFO Form 642 or if 
the name ot John c. Hird .wu forged on WDSO :/1=127 it wu done by some 
other person and that he wa., not aw&re of it when he mailed the paper• 
to the Fina.nee Ot'fioer. The accused admitted that he had in hie pos
session, tor at least 24 hours before mailing, allot' the papers that 
he mailed to. the Finance Officer. The Finance Officer stated that 
among the paper, received by him from the accused were the forged eig- _ 
nature of John c. Hird on the purported copy ot WDSO #127 and the altered 
or amended Aro Form 542. While there was no direct proof that the accused· 

· forged John c. Hird'• name or that he altered the ilO Form 542, yet these 
. aota may properly and legally be presumed from these circumatancea. 

"A person ~ho is recently in possession of, and attempt, 
to sell or obtain money on, a forged note 11 presumed to-have 
forged it, and UXlleas 'such possession or forgery 1• eatisfaotorll7 
explained the presumption becomes conoluaive" (12 Ruling Case Law 
par. 26). · _ ., _ 

. . "P011eHiOD ot a forged paper by acouaed, with a olaim ot 
title therew:ider, .. it unexplained. raises a presumption that he 
forged it, or proeured it to be forged. In aey nent, auch 
evi~enoe warrants an inference, au.t'tioient to support a oon
Tiction, that aocuaed made or participated· in the forgeey 8 

(37 c. J.s. sec. 80.2_, page 91). · . , · _ 

The story told by the accused of the atrange unidentified pilot having 

had previous posseaaion of the papera and that it &Jl1' alteratioxia or 

forgeries Were made he made them WU J10t believed by the oourt. fn, 
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aoouaed • • exple.na:Uon ot hi• poueuion ot apur:lous paper• wu net. therefore · 
11.tiai'aotoey ud it wu properl7 rejected•. Tu Board 1a ot the opinioa 
that the .oourt wu juatitied. ~n rejeoting auoll an explanatio:11 under 'IIM 
oirownata:a.oH•. It taxes our oredulit,- to believe that a atranger who ha4 
no illterest wha.taoenr in the matter would deliberately oommit & · f'orger,-. 
manui'aotur• a tiotitioua War Departmm order and tamper.with a Govern- · 
ment tora. Ti. evidence therefore olearl7 suata.ina the tinding• of' guilty' 
·of the speoitioationa under diaouadon. · · 

The four 1peoitioa.tiona ot 'Which the aoouaed was found gw.lt, 

&11 arose out ot the one tre.n.aaotion. It wu unneoeaaaey to.charge the 

aoouaed with four Tiolati.ona ot the 94th Article ot War under the oiroua

atanoea. li;M-enr, in Ti.ew of' the taot that the aenteno• ot diamiue.l 1a 

leg&ll:, aupported by a oonviotion ot azv one of the speoitioationa, the 

error, if azv, wu barmleu and did not afteot ur:, aubatantial righti et 

the aoouaed. · 


6. War Department reoorda ahow the e.oouaed to. be za 7ear1 ot age, a 
high aohool graduate,an:l married. For eight 7eara hew~ epl•:,ed. u an 
automobile meoh&nio in a garage in Kanau. Following this employment he 
appears to ban owned and operated. an airport tor a period ot 0119 :,ear. 
Thereafter and tor two 7ea.rs he wu emp~oyed 111 drilliDg oil wells. He 
installed engine ooutrols in an airplane taotoey for 6 months in 1941 u4. 
then during the following dx months aoted u engine orew- chief at an air• 
plane and engine repair bue in Sa.oramento, California. On 9 December 1~42 
he beolD!e a trainee iutruotor at the J.nq ilr Foroea Advanced Flying Sohool, 
Mather Field, California. He enliated. in the ilr Corps Enlisted Reserve on 
1 August 1842. He applied for a commiaaion in the Arar:, ot the Uaited State• 
on 1 Miu-eh 194S, girlng u hi• addreu 1017 &well Avenue, Sacramento, 
California, and u a result wu on 6 1fq 1843 appointed aecond lieutenant, 
AnrrT or the thited States. am ordered to report to Laa Vegas, Nevada, tor 
aotive duty. 

. 1. The oourt wu leg&ll7 oona tituted aDd had jurisdiction ot the ac
ou.aed and th• ottenaes. No error• injuriously- affecting the aubatantial 
right• of the aocuaed were oommitted dwrihg the trial. In the opinion or 
the Board or Review the reoord of trial \a legall;r aui'tioient to support 
the finding• ot guilty and the aentenoe and to warrant oontirmation thereof. 
Diamiaaal ia authorised. upon oonviotion of a violation ot the 94th A.rtiele 
of Wa.r. 

, Judge Advooate. 
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War Dep~ent, J.A.. a. o., 	 - To ~he Secretary. ot War.JAN 8 - 1945 
1. Herewith tra.na:mitted tor the action ot the Pre1ident are the record 

of trial 'and the opinion of the Board ot Ren.911" in the ou• ot Second Lieu
tenam. Roy D. Campbell (0-621046), Air Corpe. · 

, 
2. · I conour in the opinion 

. 

ot the Board ot Renew 
. 

that the record ot 
trial ii legally 1uttioient to. support the finding• and the untenoe and to 
warrant oontinna.tion· ot the 1entence. I recmmnend that the 1entenoe be 
confirmed, but that the f'orteiture1 be remitted, and that the sentence u 
thu• modified be oarried into execution.

l. Incloaed are a dre.tt of' a letter f'or your 1ignature tranamitting. 
the record to the ·President tor hi.a · action aDd a torm ot ExeoutiTe aotion 
deaigned to carry into effect the reoommematioD herein.aboTe made, lhould 
1uoh action meet with approyal. . . . 

~~-~-
. )lrrcm. c. Cramer~ 
· Major General, .~ 

3 	Inola. !he Jmge .A1iTooate General. 
Inol.1-Reoord of' trial. 
Inel.2-Drat't; of' ltr. tor 

aig. Seo. -ot War. . . 

Inol.3-Form of' Ex. aotion. 


(Sentenc~ conf'irmed bit forfeitures remitted. O.C.K.O. 96, 24.' liar 194Sl 

- 13.;. 
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WAR DEP.lRTME.NT 
A:rmy Semce Forces 

In the O.tfioe o! Tbe Judge Advocate General 

SP.IGN 
CK 269596 

1 5 D£C 1944 
UNITED STATES ) .ANTILLF.S IEPARTMENT 

) 
Te ) Tri.al by o.c.M., convened at 

) APO 851, c/o Postmaster, Miami, 
First Lieut~t PATRICK Florida, .3 November 1944. Dis
J. CANNON (0-1795859), Corps ~ miual.. 
o.t llilit.ary Police • ) 

OPINION of the BOARD OF REVIff 
LIPSCOMB, 0 1CONNOR and OOLIEN, Judge Advocates 

---·-- 
1. The Board o.t Rev.1.ew has examined the record ot trial in the 

case ot the ottioer BBID8d above and subm1.ts this, its opinion, to The 
Judge AdTOcat.a General. 

2. The accused was tried upon the following Charge and Speoiti 
oatt.ons a 

CHARGE, Violation ot the 95th Article ot war. 

Specification. la In that lat Lt. Patrick J. Cannon, CMP, 
501st llilitary Police Battalion, did, on or about. 8 
Mq 1944, while aening in the capaeity ot Provost 
Marshal ot the F.Lrst ltllitary Polioe lll.strlct, San 
Juan, Puerto Rico, wro~ _1olicit and accept 

· a loan ot money in the sum ot mo HtlNIEED ($200.00) 
. OOLUBS, from Pedro llontanes, owner ot the "1IOl'UNES 

. BAR•, San Juan, Purio Rho, with 11h0lll it was the 
dut," ot the said 1st Lt. Patrick J. Cannon, as a re

. preaentatiTe ot the Gonrmnent, to car1"7 on otticial 
.:a.egot.iationaJ thia to the prejudice o.t good oz,der and 

' mili~ discipline, and in 1iolation ot Paragraph 
21 • (2) (a) 11 ARK? BEGULATIO!ti 600-10. . 

http:Rev.1.ew
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. \ 
Specifications 2 through 17 identical '!'1,th Specification 
l except as to name, date, and amount, as .followsa 

S12ecif1cati0n ~ Amount 

Spec. 2 Pedro M:ontane1 Z] Kay,1944. $300.00 
Spec• .3 :M.anuel Cabrera Month o! Jun! 50.00 
Spec. 4 Manuel Cabrera Month o! June 25.00 
Spec. 5 Vietor Segarra 3 June °1944 25.00 
Spec. 6. Victor Segarra 4 June•.1944 . 40.00 
Spec. 7 ilbert Cuevas llonth o.t June 10.00 
Spec. 8 Jorge Valldejuli Month o! llq 225.00 
Spec. 9 Monserrate Eftrada Month ~!.June v.oo 
Spec. 10 Julio c. Rivera 10 June 1944 75.00 
Spee. 11 Juan Puertas J June 'i944 25.00 
Spec. l2 Juan Puei·tas 15 June 1944 20.00 
Spee. J.J Juan Puertas__ Month o! June 5.00 
Spec. l4 LattT A. Noll Month o! June 250.00 
Spee. l.5 &nilio Rios :Month o! June 75.00 
Spec. 16 Joaquin lledina. Month of July :20.00 
Speo. 17 Nicolas ~ lbl1z ¥onth o! July 25.00 

Specifications 18 'Ulrough 231 (Finding• o.f guilty diea~ 
proved bJ' rniewing author!t7) • 

. . . 
He pleaded not guilt7 to and was i'o~d guilt)" of the Charge and all 
Spe.citicationa with certain exceptions and substitutions o! which it. is 
necessary to note only the followings Excepting the word •during• and 
sul>stituting there.tor the word •about• in Specification 9; ex~epting 
the 110rds •a io~ of money in the eum o.t• and substituting therefor the 
words •loans o.t mone7 in the total 8'Um o.t• and ~cepting the word •mana
ger• and substituting there.tor the words "manager of casino and pan 
0'1lller of the• in Speci!ication 14J excepting the words "month of June" 
and subatituting therefor the words •months of June and J~" in Specifi 
cation 1SJ and excepting the word •Ju~ am subatituting there.for the 
,rord •June"in Specification 17. He was aentenced to be dismissed the 
serrl.ce. The renewing authority disapproved the findings o.t gllilt:y 
as .found bJ' the court of Specifications 18 to 23 inclusive, approved 
the sentence and, forwarded the record. o.t trial .tor action under Article · 
o.t War 48. · 

,3. The evidence .for the prosecution shows that on 3 March 1944 the 
accused n.s appointed Provost :Marshal of the First Military Police Il:1.s,.; 
trlct of Puerto Rico in addition to his other duties (R. llJ Ex. 1, 2). 
The city or San Juan is in such district (R. 12J Ex• .3). In such capacity 
he ns required to perform the usual duties of such position including 

-2
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11:1~. inspection o! public 8.llt,rtai:cment establishments nth authority 
to place them •on limLts11 or •of£ limits" (R. 12-14; Ex. 4). He was 
relieved as Provost Marshal· on 14 July 1944 (Ex. 5). 

During May 1944, Pedro :Montanez was the owner 0£ the "Montanez 
Bar" which was patronized largely by military personnel in the city of 
San Juan as were the other establishments hereina!'ter mentioned (R. 21-2.3). 
D.tring the preceding April the bar had been placed 110!! limlts11 but the 
accused, a.£ter consulting with its owner, returned the •on limits• placard 
shortly thereafter (R. 24-25) • On 8 .ay 1944 the acc;:used upon the· re
presentation that he needed .funds with which to finance a divorce secured 
a loan of $200 .f'rom llontane1 (R. 2.5-.26; Ex. 6). The accused later, on or 
about 26 or Z'/ May 1944., secured a further loan o! $.3001 promising to 
repay both loans lfithin two or three months (R. 26-.27; Ex. ?). The 8Ulll 

ot $100 had been repaid through the aceused•s comanding o!.f'ieer (R. 28, 32). 
The lender made the loans •because I thought the accused is a nice gentle
man and not because he ia a Prov01t lf.arshal• but also asserted that he was 
familiar 1fith the accused's duties (R. JO, 32). 

Manuel Cabrera was the manager of the •Paramount Club• which had 
been placed •o!! limits~ during the month o! June 1944, because an officer 
while drunk had l01t $50 or $60 while gambling there (R. 34, 35). The 
money was returned at the accused' 1 request and the club was placed •on 
limitsn again (R. 3.S). Shortly afterwards the accused solicited and ob
tained .t'l.-om Cabrera a loan of $50 which was not repaid as agreed (R. 36). 
A.bout 15 days later the accused solioited another $50 loan but obtained 
o~ $25 which also was not repaid as agreed (R. 37, 38). These loans 
were made because the accused "was the man who had the power to put me 
of! limi.tsn (R. id). 

Victor Segarra was the owner o! the •continental Bar" and 
during one at the accused's inspection trips had lent him $.25 which was 
later repaid (R. 41, 42). On 4 June 1944 the accused solicited am ob
tained !rom Segarra another loan of $40 which was not Npaid as agreed 
(R. 42, 43J Ex. 8). The accused at about the end o! June or the first 
o! July, during one o! bis inspection trips, solic:i.ted and obtained a 
loan of $10 from Alberto cuevaa, manager ot the •continental Bar", llhich 
was not repaid as agreed (R. 45, 46). Both o! these mEl!l knew that the 
accused was the Provost Marshal and were familiar with bis duties (R. 42, 
46). / 

Jorge Valldejull was the owner o! the •Zombie Club" aad had be
come acquainted with the accused as Provost Marshal during the month o! 
April (R. 47, 48). nirl.ng the month ot Uay 1944., the accused obtained 
credit in the club's gambling room. tor $200 evi~enced by his •r.o.u.• and 
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also a loan of $25 ~ caah wb:tch indebtednesa of 1225 bu not been re-. 
paid (R. 48, 49J Ex. 9). ; , 

I. 

llonserrate Estrada wu the owner o.t the •Old Paradiae Bar and 
.Hotel•, lt'hich 1.he ..accused .trequen~ inapected, and about liq lC,44, he 
invited the accused to have a fn dril1k• witl:l.hill at •Jaak• light Club• 
llhere the accused borrowed from him ~• aua of $27 tor gambling pu.r
pona (R. S2). Be.tore tbia loan na solic1ted and ••cured Estrada'• 
bar and hotel had been "off limi:t.a• bu.t ahorl~ thereafter the •on. 
l1m1ts• placard was restored. The l()an wa1 not repaid (R. S3-SS). 

Julio c. Rivera wu an aecountant tor •Jacka I.Do.•, a aiglii; 
club. On 10 June 1944 the aceuaed aolicited and obtaiDed troa h:1JB a 
loan ot $7S 1'h1ch bas not been repaid (R. 57, S8J Ex. 10). · 

Jun Puertas was the resident manager ot thl "Escambron Beach 
Club" which the aoousad 'liaitad aeveral till81 as Provost Marshal (R. 60).
lm'ing ou ot these 'Yiaita on 3 June 1944 the accused solicited ad ob-. 
Wned a loan ot $25 for which ha gave his "I.o.u.• (R. '60,· 61J Ex. 11)~ 
Later on lS June 1944 the accued aecured an additional $20 on his 
•r.o.u..• (R. 611 62J Ex.. 12). On 17 June 1944 the accuse~ solicited~ 
further loan which was re.tu.sad except tor the &Ilount ot $5, 'IIDich wu 
adnn.ced 1d.tlx>ut an 111.0.u.•. None ot the loans had been repaid (R. 62) 

Larr.r A.· Noll . wu part owner ot the •Grand Hotel• which alao 
operated. a bar and casino and he bad become acquainted with. the accuaed 
during the spri.Dg ot l94411hlle he, the accused, was Temporarr ProToat . 
Marshal. Late in June or aar]J" in Ju]J" 1944, the 'aecueed solid.tad from. 
h1a a loan o! $300 but was adnnced only $100 (R. 64~): Tiro dqa later 
the accused secured another 1100 am. ahortl.7 thereafter an add1t.ional 
$SO, aggregatillg t.be RDl ot t2.50 in loan1 wb:tch he agreed. to pay' b7' 1a- . 
ataJJments before Christ.mu of this 79ar (R. 65, 66). TM ·1oan.s haTe not 
been repaid (R. id.). · 

Emil.10 Rio• wu ill charge ot tlM "ll Morocco Bar• which •wa• alao 
inspected b7 the acousedwbo on 28 June 1944 aolioited and obtained from 
Rios a loan of $SO' llhich na nbsequen~ Olll 18 ~ 1944 ucnaa.d. to 
$7,S. Both'loana were in cash and their tull amount of $75 ba1 not been 
repaid (R. 71-73). · . . . 

~ .. ~ .. 

tur1ng J'U]J" 1944, llhile inspecting the · tlJwlo Bar• the accused · 
borrowed $20 from its cnmer, Joaquin •din&, and tailed to repay it aa 
agreed (R. 7.5-76) • Dlr.l.ng the aonths ot Kq or JUM 1944, the aeoued 
while inapecting the •calitornia Bar• and the Ill Stlir Here Bar• alaG · 
solicited am obtained :trom their owner, liicolas Orengo :auis, a loan 
ot $25 which baa :a.ot been· repaid (R. 77•78). 
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All o:t t.be abon untioned lend.era persoD&l.J.T testified. B;r 
direction o:t the court Paragraph 2, e. (2), l.rttq' Regulation 600-10 wu 
N&d t.o the court (R. 10). 1 

· 

4. The defense presen.t.ed no el'i.daee except. tha accused'• 1mnom 
'Wl"1tteu s-tatem.ent llhieh was presented to the court atter the aceuud 
bad been adl'i.Hd ot his rights as a 'llltnen (R. 80). .A.fier relating 
the acouaed1a pre'Yi.ous eood record ill the Nnice tor about m.ne 7ears, 
the ltat91Ditnt. continue1 •• tollowsa 

•On the 3rd ot December 1942 I married lfl,H Roae R. ~olda, 
!Nm which IIU'riage a child wu born on the ::Sth of J.upst. 
1943. On Januar;y 1944 lib.en I wu or~nd to report tor d11t7 
1n this Department., I executed an allotment in taTOr of ..,- · 
ld.!e tor ruo.oo. 
"What oircuutance1 cau.Hd rq 'lite to pursu. n.cll coma.ct 

as wcw.d cauae a Child' a 'l'el!are Organiution at. Nortollc, 

Virginia to ..1se "1113' child and remove hill hc:a the custod;r 

o:t 'llfT 'lite, I do not kn.olr. But I suddenl.7 tollDd JO'"S•lt 1n 
a aeries ot domestic diltic11lties 11bich ·bad me contending with 
law,yer teea, aud liabilities tor: 'bill.a bqond 'Jq earning capa
city', llb:lch bad been incurred by" rq 'lite. ill this termi.Dated. 
in a diTorce decne obtained b,- her against me 1n the Second 
Judicial Itl.atrict Court of the s-tate of NeTad.& on t.he 7 day 0: 
October 19'4· 

•nirilic t.hia period from l(q to October ot thia ;rear while 
ott cm.ty' 'lit¥ actions nre thos• ot mv- man under extra. dOJ11stic 
ditticulties, who ns :mak1 ng an ettort. to NTe bis hOM and mar
rii.ge tram ruin and to protect the welfare ot ld.1' cbild. 

•.&ner having been retu,aed a lou !%'OJA the local banks I turned 
to the· onJ.T sources ot 11one7 I knelrJ :trom the people I had met 
by' "1.rt.ue ot ..,- dutus. In view ot sq diftieultiH these people 
were k:i.nd enough, to extend the ae peraonal loans te me. It wu, 
and still is ..,,- intent to repay- these 1d ndnesses despite the m
tortunate cirewutances which nOII' surround these loana• (De!. Ix• 1). 

5; SpaeU'ications l through 17 allege that the &ecu88d durlnc the 
months ot 'Jlq, June·and i1ul,1' while aening u ProTOat Karshal ol a 11111
tarr police district ·which incl\lded a naed cit7 'lll'OnghJ.l.T solicited and 
obtained tl"om muud owners or emplo;ree11 ot desioiated bars, howls, nl.aht 
clubs and restaurants, nth whom it waa bi.a dnt7 aa a representative ot 
the Goverment to o&n7 on ottieial negotiations, personal loans in~ 

I 
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qgregate amowit ot $1.397.oo to the prejudice ot good order and m111
tary discipline and in -d.olatioii ot Para1raph 2 • (2) {a) l, Anq Regu

lation 600-10. Such alleged ottenaea are proper~ cpargeable under aid 

are -d.olative ot .Article· ot Yar 95 (CM: 234644 fi.94J]_Bull. JAG 19"3, 

p. 3"3). The pertinent. prond.ou o.t the a:torementiened reeul,&tion are 

as toll011'St . · • · 


•There are limitations upon the actd.Yi.ties ot otticera 
and other personnel subject to military law.. The general prin
ciple underlying auoh liml.tationa 1a that everr mam.ber ot the 
l41litar,y Establiahment, when· subject to militar:r ln., 1s bound 
to retrain trom all business and professional· act1Yi.tiea and 
interest• not direct~ connected 111th his military cmties which 
110uld tend to interfere 1lith or hamper in a:ey de&ree hil tull 
and proper discharge ot such cmties or would normal:cy' give riee 
to a reasonable suspicion that suoh participation would have 
tllat e.t.tect. J;rq substantial departure trom this underlying 
principle would constitute conduct punishable under the .Articles 
ot war. 

(a) . It is impossible to enumerate all the various outside , 
actinties and interests to which these reculationa reter. The 
tollowini examples may be regarded u tn,ical 1 

1. 	 Acceptance b;y an officer ot a aibatantial loan or gi.tt 
or aey- emolumeht. trom a peraon or firm lfith whoa it ia 
the o!ficer1a dut)r aa an agent ot the Govermn911t, to 
c&r17 on negotiat1.ona1 (P. 2, •, (2) (a), l, AR aupra). 

The prosecution I a e-d.dence i• unoontradicted and conclua1ve. It 
shows that the accuaed., ll'hile Provost ll.arabal in a district 'Where a large 

·	c1 t;y waa 111.tuated, witllin a period oZ about 7S dqa aollcited and . aecured 

loans aggre,atini $1397.00 from tnlTe di.tferent peraons who either owned 

or wre anploy-ed b;y business establishmenta with whom. the accused in per

torm:tne hi• duties was required to deal in bi• otficialcapacity-. en:cy- an 

insign:ii'icant part ot the m.onq ·thus obtained baa been repaid and that 


. onl:7 atter his acts had been disconred. Although ~ one ld.tneae direct~ 
testified tbat his loan was motivated .because of t.he accuaed•a position, 
the tact.a showing that all of the loans were secured within a short period. 
of ti• and trom persou whose buainesaes depended upon. the accused' a dis
cretion compel the conclusion that the monq would not h&ve been advanced 
if the accused had :not been in an official position to· benefit the lender. 
These matters are implicitel.7 admitted in .the accused's unnom statement. 
Under such circumstances the aollcitati.07:1 and acceptance o! the lMna nre 
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not merely- indiscreet or improper but constituted dii,honorable conduct 

llhich was Tiol)lti.Te of Article ot War 95 (C:U: 234644, supra). The evi

dence, therefore, beyond a reasonable doubt establishes the aeouaed'• 

guilt o!' the alleged offenses as found by the court and amply- support& 

the t:l.ndtcgs of guilty ot the Charge and Speciticationsl through 17 

inclusive as made by the court. · 


6; The accuaed is about .30 yeara old. The War Department records 
· 	show that he attended high school tor three ;rears. For nine months .in 

1936-19.37 he was employed by the United States Steal Company as a pipe
!1tter1a helper. He baa bad ·enlisted senice trom 6 July 19.34 until 24 
June 1936 and from 24 June 19.3? until 9 October 1942 when he was appointed 
a second lieutenant upon completion ot 0!'1'icera 1 Candidate School and has 
had active dut7 as an officer since the latter date. He was promoted to 
first lieutenant on 6 Februar.r 19,4:3. 

7. The court us legally- constituted. No errors injuriouaq at!'ecting 
the substantial r!iht• of the accused were committed dur.i.Dg the trial. For 
the reasons stated the Board o!' Review 1a ot the opinion that the record 
ot tr.Lal i• legal.JJ'" au.f'ficient to support the findings of euilV u made 
by the court alld appr~ed by the reviewillg authorit7 and the sentence, and 
to warrant o·onf'irmatl.on thereof. D1Bllliasal. ia mandat0r7 upon a conviction 
of a violation of .Article of War 9.5. · 

ge Advocate. 
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SPJGlf 
CK 269S96 

l• t Ind. 

1. Herewith tr&nsll1t.ted. tor the action. ot the President. are 

the record ot trial aid '\he opinl.oa ot th• Board of Reri.n ill the 

oa•• ot llrs\ L1.a11tenant. Patrick J. Cannon (O-l79S8S9), Corpa of 


· Killt.&17 Police. 
' .

2. I concur 1n the. op1nion ot tm· Board ot Rn.l.n that the 
reoord ot trial 1a lagal.17 sufficient t.o support the tJ i\dinc• u 
appl'OTed by- the reTi.ning authority- am the Hmenoe and t,e warrant 
oollfi:rmat.1.oa tbereo.t. I reCOIIIHlld that the Nntence be oont.l.raerl 
and ordered. u:ecmted. 

3. Inoloaed are a draft of a 18'\ter tor y-our al.pa.tee, \nu• 
mit.t.ing ·t.he reoord t.e the President. tor h1a action, ·and a tena •t 
Ex.eou.t.1.Te act1.ou. d.eaiped to carrr iat.o etfaot the torego1n& recoa
mematioz,., ahould. mcl:I. actioa ••t w1th appNY~• ·~·Q.~.

J(Jl'oD Ce Cramer, 
llaj w General, · . 

!he Jw:tge .ldTOeate General. 

3 Incl.a. 
Incl 1 - Record of trial. 

Incl 2 - Dtt. ot ltr. tor


sic. Seci. ot'l"ar. 

Incl 3 - Fom. of Execu.tiTe 


a~\ion. 


(Sentence cOn!imed. /G;c.:aCd'. 45, 'Z7 Jan 1945) 
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WAR DEPARTYENT 
Army Service Forces 

(55)In the Office 	of The Judge Advocate General 

Washington, D. c. 


SPJGQ 
CM 269689 	 27 DEC 1944 

UNITED STATES 	 ) .A1UII AIR· FORCES 
) WESTERN FLYI?iJ TRAINING COMMAND 

v. 	 ) 
) Trial by G.C.M., convened 

First Lieutenant JACK H. ) at Williams Field, Chand
STOF.M (0-7.34025), Air ) ler, Arizona, 24 October 
Corps. ) 1944. Dismissal., total 

) forfeitures and confinement 
) !or three (3) years. 

OPINION of the BOARD OF REVIEW· 

ANJ?REWS, FREDERICK and BIERER, Judge Advocatee 


l. The Board o! Review has examined the record o! trial in the 
case of the officer named above and submits tnis, its opinion, to · 
The Judge Advocate General. · 

. 2. Accused was tried on the following Charge and Specifica
tions: 

CHARGE: Violation of' the 96th Article of war. 

Specification l: In that Jack H. Storm, First Lieutenant, 

Air Corps, 3010th AAF Base Unit., did at Tucson, 

Arizona on or about 23 September 1944, with intent 

to defraud 'Wl'ongfull;y and unlawfull:, make and utter 

to the Pioneer Hotel., a certain check, in words and 

figures as follows., to wit: 


No. _____ 

I Phoenix., Arizona Sept. 23 19~1 

I 	 I 

•Pay to The 
• Order or Pioneer Hotel $10. 00 • 

I 

Ten and no/100-.: - - ~ - - -	 - -Dollar•• 
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VALLEY NATIONAL BANK 

Phoenix, Arizona /s/ Jack H. Storm, Jr. • 

in payment ot hotel bill, he,· the said. Jack H. Storm, 
First Lieutenant.,, Air Corps, then well knowing that he did 
not have and not intending that he should have sufficient 
funds in the Valley National Bank for the payment of said 
check. 

Specification 2: Similar to Specification 1., but alleging 
check dated 24 September 1944 1n the amount of $15, made 
and uttered to the same payee for the same purpose. · 

. , . 

Specification 3a Similar to Specification 1., but alleging 
check dated 23 September 1944 in the amount of $10., made 
and uttered to El Presidio Hotel, Tucson, Arizona, and 
the fraudulent obtaining of $10. 

Specification 4a Similar to Specification 1., but alleging 
check dated 30 July 1944 in the amount of $15, made 
and uttered to t~e Arizona Club, Phoenix, Arizona, and 
the fraudulent obtaini11g of $15. 

Specification 51 Similar to Specification 1., but alleging 
check dated 23 July 1944 in the amount of $10 drawn 
against Valley National Bank, Tucson, Arizona, made 
and uttered to the Officers• Mess, Minter Field, 
California., and the fraudulent obtaining of $10. 

He pleaded not guilty to and was found guilty of the Charge and all 
Specifications. No evidence of previous conviction was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due· or to become due and to be confined at hard labor fer 
five years. The reviewing authority approved only so much of the find
ings of guilty of Specifications 3, 4 and 5 as involve findings that 
the accused wrongfully failed to maintain a sufficient bank balance 
to meet the checks described therein. The reviewing authority approved 
on1y so much of the sentence as involves dismissal from the service, 
forfeiture of all.pay and allowances due or to become due, and confine
ment at ha?:d labor for three (3) years, and forwarded the record of 
trial for.action llllder Article of War 48. 

3. In the interests of clarity: in the ensuing discussion of the 
evidence herein, it is desired to point out that the five Specifications 
of the Charge involve checks drawn·against two separate bank accounts., 
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Specifications l, 2 and 3 describing checks qrawn against accused's 
account in Valley- National Bank, Phoenix, Arizona, and Specifications 
4 and 5 describing checks drawn against his account in Valley National 
Bank, Tucson_, Arizona, the latter being a branch or subsidiary or the 
former (R. 21). In this connection, the court on ·motion of the trial 

1 

· 	 judge advocate and with the consent of accused and his counsel, per
mitted amendment of Specification 4, so as to allege that the check 
described therein was dated at Tucson, Arizona., and drawn on the Valley 
National Bank of Tucson, Arizona., instead of being dated at Phoenix, 
Arizona and drawn on the Valley National Bank of Phoenix., as originally 
alleged (R. 65, 66., 67). This amendment appears to have been proper 
under the circumstances and within the powers or the court as defined 
in paragraph 73, MCY 1928. It was further stipulated between the 
parties that all evidence in the record of trial pertaining to the 
check described in Specification 4, shall pertain equally to such check 
after amendment or the Specification, appropriate amendment to para
graph 3, Prosecution's Exhibit A, which deals with such check, being· 
likewise stipulated (R. 66, 6?). - · 

4. The evidence for the prosecution shows that for at least 
several months prior to 23 July 1944, the accused maintained a check
ing account with the Valley National Bank, Tucson, Arizona, (Ex. A, 
pp. l, 2). Although deposits in the amount of $100 per month were 
ms.de to this account from May through August 1944 (Ex. A, p. l), the 
account was overdram throughout the period from 17 July 1944 to 7 
August 1944, as well as during at least two previous periods (R. 29, 
Ex. :A). 

On 23 Jul:y 1944, the accused made and delivered to the Officers' 
Mess, Minter Field, Bakersfield, California, a check in the amount of 
$10 drawn against this account for which he was paid the sum of $10 
in cash (Ex.-· A, p. l). At the time this check ""8,S issued to the Officerrl 
Mess, the accused's account was overdrawn (Ex. A, p. 2). The check 
was presented for payment, but was not honored and was returned unpaid 
b¥ reason of insufficient funds (Ex. A, p. l; Ex. N, p. l). The 
Officers' Mess was ultimately reimbursed by accused_ on 19 September 1944 
(Ex. N). . 

On 30 July 1944, accused made and delivered to the Arizona Club, 
Phoenix, Arizona, a further check drawn against the Tucson account in the 
amount of $15, tor which he received a like sum in cash (Ex. A, p. l). 
At the time this check was delivered, the accused's account was over
drawn (Ex. A, p. 2), and when the Club presented the check·to the bank 
for payment, it was returned unpaid by reason of insufficient funds 
(Ex. A, p. 1, Ex:s. B, c, D, N). Thereafter, on 4, 16 and 28 August 
1944 respectively, the Arizona Club addressed and mailed to the ac
cused letters calling his attention to the fact that the check had been 
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returned., and requesting that the matter be adjusted (~. A, P• 11 Exs. · . 
B., c., D). The Club was finally reimbursed by accused by mon17 order on· 
19 September 1944 (Ex:,.A., N). · 

The accused, in a written statement offered in evidence by the 
prosecution and admitted without objection by the defense., acknowledged 
writing and uttering the previously described checks, but stated that 
he did so without intent to defraud and under the. belief that there 
'were sufficient· funds in his account to honor them. He adm1tted, · 
however., that the overdrawing 'of his account was the result of careless
ness on his part (R. 40,. Ex. N). · · 

On 12 August 1944, the accused opened a checking account with the 
·Valley Natioiial Bank, Phoenix, Arizona, with an initial deposit of 
$62.99 (R. 221 Ex. A, p. 3). No additional deposits were made to this 
account during the period with llhich this case is concerned (R. 22, Ex. 
A, p. 3), and the accused had no allo'bnents payable to it (R. 29, 33). 
Nevertheless, between 9 September 1944 and 2 October 1944, nine checks 
aggregating $105 were dran against the account and were returned 
(R. 23, Ex.,A, p.J). 

It was stipulated between defense counsel, the accused and · .. 
the pro:;ecution that on 23 September.1944, the accused made and delivered 
a check in the amount o! $10 drawn against this Phoenix account to 
El Presidio Hotel, Tucson, Arizona, tor llhich he received value and 
which, upon presentation for payment by the hotel, was returned unpaid 
(R. 12, 13). The accused did not ask the hotel to delay presentation 

of the check, since he believed that he had sufficient funds in the bank 

to cover it (Ex. M). Nevertheless., it appears to have been returned by 

reason of 1.nsuf.ficient funds in the account against which it was drawn 

(Ex. G). 


Further checks against the Phoenix account were made and delivered 
by accused to the Pioneer Hotel, Tucson, Arizona, on 23 September 1944 
and 24 September 1944 in the amounts of $10 and $15, respectively, tor 
which like Bmounts were received in cash by accused (R. 13., 14, 15; 
Exs. E, F, M). Upon presentation o.f these checks by the Hotel for 
payment, they were.both returned because or insufficient funds (R. 14, 
15, Exe. E, F, G, M). In a statement to the investigating officer., the 
accused alleged that the clerk of the Pioneer Hotel who cashed these 
checks agreed to hold them until after 1 October 1944, inasmuch as accused 

· did not think he had sufficient funds in the bank to cover them (Ex. M). 
This alleged acreement was denied by the clerk, .who testified that it 
was contrary to the policy or. the hotel to hold checks and that he had 
never violated ·eucb policy (R. 16., 17, 18). The clerk identified a cow 
of a letter addressed to the accused by the manager or the Pioneer 
Hotel and the El Presidio Hotel requesting reimbursement tor the checks 
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abO'Y8 described, which l!ttter he "presumed" to have been mailed and which 
was admitted into evidence without objection by accused (R. 19, Ex. G). 
The accused, however, de~ed that he had ever received it (Ex. M) • 

• 
It was further shown that it was the policy of the Valley National 

Bank, Phoenix, to send a series of printed notices to its depositors 
when checks nre returned for lack of sufficient funds (R. 25-28, Exs. H, 
I, K), although there is no evidence that such notices nre sent to the ac
cused in connection with the. checks described in these Specifications or 
any others (R. 25, 26., 28). It was also the policy of the bank, at least 
where an o!.ticer had an allotment payable to his accO\mt, to allow reason
able overdraf'ts as a matter of courtesy (R. 30, .31). The purpose of this 
policy was ·to accomodate men in service whose moving ab~ut makes it 
dif.ticult for the records of the bank to catch up with them and who, in con
sequence, are likely to run short in their accounts (n. 3.3). The officer, 
however, was never told in advance of this policy since it was preferred to 
reserve the privilege for cases of emergency (R• .34). Where there has 
been an abuse of the privilege, it is the policy Qf the bank to close the 
account (Ex. I). Hoirever, the bank did not consider the accused's case to 
be of so serious a nature as to necessitate the taking of this step (R.JO). 

~. The accused, having been informed of his rights, elected to be 
sworn and.testify, such testimony constituting the only evidence for the 
defense. · 

. He stated that he is married and has one child, but is separated 
!rem hi.a wife (R. 4.3, 54). He.admitted having had an accoun~ at the Valley 
National Bank, Tucson (R. 43), 'Which he transferred to the Valley Na-tia1al 
Bank, Phoenix on 12 August 1944 (R. 6,3). At the time of transfer, the 
balance 1n the account was $62. 99 and therea.tter he :made no additional de
posits to the account (R. 6,3). The accused had previously had an allot
ment payable to the meson bank in the amount of $100 monthly which he 
terminated in August, 1944 (R. 47), and the bank at times had permitted· him 
to overdraw his account (R. 47). He did not know how many checks he had 
executed which were dishonored by the two banks during the period from 
April to Ootober 1944, but he admitted that it was possible that there 
might have been thirty-seven or such checks (R. 64., 65). 'lhe accused had 
had a checking account only once before for a period of about six months, 
which had been managed by his wife (R. 48). He kept no stubs or other 
records of the checks he wrote, attempting to keep track of his balance by 
memor,y (R. 48, Z.9, 59). During the period involved in the SpecificationA, 
accused was stationed at WilliB..!m!' Field, Arizona., but on 14 August 1944., 
he was sent to Santa .Ana on detached service remaining there until 19 
September 1944 (R. 49, 50). 

The accused admitted having written all five of the checks de
scribed in the Specifications, delivering them to the persons mentioned and 
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receiving in return cash or value in the amounts in which the checks were 
written (R. 44, 46, 48). Although all of these checks were returned by 
reason of insufficient funds (R. 50), the accused.denied that he at any
time :mt.ended to defraud the persons to whom. they 1'81'8 issued (R. 49). He 
recognized, however, that it was to the discredit of the military service to 
have an officer• s checks returned because or insutticient funds and ad
mitted that he was "carelessly * * * guilty of' this wron&- (R. 50). 

With respect to the checks drawn against the Tucson account pay
able to the .Arizona Club and the Minter Field O.t!icers' Mees, !or whioh 
cash wa.s received, the accused had believed at the time that there were 
sufficient fmds in his account to cov~r them (R. 46, 48). Receipt of the 
letters !ran the .Arizona Club demanding payment 01' the checks (Exs. B, c, . 
D) was admitted, the first such letter having been received in due- course 
and the second and third when accused returned from detached service at 
Santa An& on 19 September 1944 (R. 47,· 48, 60, 61, 62)·. The first letter was 
mistakenly supposed by accused to relate to another bad check he had given 
the Club and he accordingly sent a money order in payment o.t such check 
(R. 47, 48). Dmnediately after his return from Santa Ana, acQused 11&8 

called to the oi'!ice othis commanding oi'f'icer with reference to the various 
checks which he had written _and llhich had been returned (R. 48, 50). He 
was instfUcted to take immediate' action to cover the checks and was :1n1'ormed 
that 1.f he were 11 caught again with a bad check•, he would be court
martialed (R. 50). He thereu~on covered the check to the .Arizona Club (R.4S), 
and, partly- with a view to settling u:p his financial at.tairs, sold his home 
1n Alaska and requested that the proceeds be sent for deposit to ·his ac
count in the Phoenix Bank (R. 51). Subsequently, he received a check !ran 
Alaska 1n the amount of $500 dated 4 October 1944, such check having been 
forwarded directly to him rather than the bank as he had instructed (R. 51, 
Def. Elt. l). At the sama time, he decided to close his account at the 
Phoenix bank at the end or September, and handle his finencial. transactions 
in cash !ran then on (R. 52). 

Thereatter on 2J and 24 September 1944, the accused issued the 
checks to the Pioneer Hotel and El Presidio Hotel drawn against his Phoenix 
account and described in Specifications l, 2 and 3 (R. 44). He received cash 
for the two issued to the Pioneer Hotel, the one issued to El PreBidio being 
in payment ·ot .a hotel room (R. 44). He believed that he had suf'ticient funds 
1D his account to cover the KL Presidio check (R. 44), although he ad- · 
mitted that he had no basis for this belief (R. 45). As !or the checks 
given to the Pioneer Hotel, the accused lmn he had insuf'!icient .tunds to 
cover them (R. 53), but he agreed with the clerk who cashed them that ths7 
would be held ~til l October 1944 (R. 45, 57, 60). He knew, h0ff8ver, that 
such an agre~nt was contrary to the policy of the hotel (R. 57, 58), and 
he made no effort to make a deposit to his account on l October 1944 to 
cover the checks, expecting that the check !ran Alaska would arrive somewhat 
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earlier than it did (R. 6o). Accused received the notices sent out as a 
matter ot policy by the bank to its delinquent depositors {Exs. H, I, K) 
on or about 1 October 1944 (R. 49). He did not recall how many checks he 
drew against the Phoenix account, but he admitted that checks dralfil ex
ceeded the amount which had been deposited in the -account at the time it 
n.s opened and to which no additional. deposits had ever been made (R. 63). 

It was orally stipulated between the prosecution and 1he defense 
that all checks described in the Specifications have been paid in tull and 
that as tar as was known, there were no outstanding checks of the accused 
which have not been paid (R. 42). 

6. !he revienring authority approved non1.y so much ot the .findings ot 
guilty of Specifications J, 4 and 5 ot the Charge as involve findings 
that the accused wrongtully failed to maintain & sufficient bank balance 
to meet the checks described therein." While this language is ambiguous 
in that it !ails clearly to set .tort.h an approval or the court.ta !inding 
that the checks nre made and uttered to the persons .and !or the considera
tion described in the Specitications, an examination of the stat! Judge 
Advocate•• review and recommerubtion as to final action maku it clear that 
the reviewing authority intended to approve the findings of guilt;y of these 
Specifications except the words therein "with intent to defraud," •trau.du
lentlyS, ttnll knowing that hen and •and not intending that he should
ha~•, wherever they appear. 1Yhlle the action u ,rritten and eigned fails 
to express this thought specifically, it leaves a basis !or a :reasonable 
inference to such et.feet and hence may proper~ be so construed (Cll
~S461, Ronemous, 22.BR 81). 

In vie,r of this action ot the reviewing authorit7, no extended 
discuslion of the evidence relative to Speoitications 3, 4 and S is nec
essar;y. It is clear that the negotiation of 1'orthlees checks by' an offi
cer., even in the absence of an intent to defraud., is conduct of a nature 
to brillg discredit upon the military service in 'Violation of Article ot 
Pr 96, and that such an offense is leseer than and included 1n the 
ottenses set forth in these Speci.ticationa (Cll 249006., Vergara, 32 BR S). 
The accused admitted that he wu •careless• 1n the negotiation ot tbe 
checks, anc:t· the evidence amply demonstrates the truth of this admission. 
?he account against which the checks desoribed in Speci.tieations 4 and S 
nre written had been overdrawn during a part of every month but one 
during the period !ran April to ,Ju.13" 1944. The account against which the 
check described in Specitication 3 was issued was also seriously ovei
drawn, nine checks drawn against it having been returned during ~he 
month in which the cheek in question was cashed. Furthermore; the ac
ouaed admitted that dllring the period .trom J.pril to October 1944, a, maJV' 
as thirt;y-seven or his cheeks mA7 haw been dishonored. The admiaeicn 
ot this evidence of the general condition ot accused's accounts and ot 
his other onrdr&tta wu entirely proper tor the purpose of 1howing-. 
knowledge and intent on the part of the acouaed (CU 239984, !:Im., 25 BR 301). 
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It is apparent therefore that the negotiation of the worthl~ss checks re
ferred to in Specifications 3, 4 and 5 was not the result of an honest mis
take on the part of the accused but., on the contrary, was at the very 
least the product of his neglect and carelessness in the handling of hie 
financial affairs. Accordingly the record is legally su.f'ticient to support 
the finding• of guilty of these Specifications as modi!ied by the revi811M 
ing au'.thori-cy. 

As to Specifications l and 2, the f:1!:idings of the court that the 
check8 involved therein were negotiated w1th intent to defraud, nre ap,
proved in full by the reviewing authority. 0 It ia to be noted that both 
tbeae checks were drawn against the accused•a account at the Phoenix bank, 
such account consisting solely of the initial deposit of $62.99. Nine 
checks against this account were dishonored during the month in question, 
the aggregate amount of the dishonored checks alcoe exceeding the to.tal 
amount of the deposits in the account. Furthermore, at the time the two 
checks canplained of nre cubed, the accused knew he had insufficient funds 
to cover them and could not possibly have been under the belief th&t the 
ban.le would honor any further overdrafts, especially since he had been in
formed by his camnan(iing officer onq a few days previously that various 
of his checks had been returmd. The only'. defense advanced bJ' the acau.sed 
,ras that he had agreed with the hotel clerk who cubed the checks that they 
were to be held until l October 1944, althollih he admitted kn01rledge that 
1uch an agreement was contrary to the polic7 of the hotel. The agreement ,ras 
denied by the clerk, and the court apparently gave little credence to it. 
Doubt as to.the existence...,f the agreement is heightened by the tact that 
the accused took no steps to deposit !unda to his account so as to cover the 
checks by l October 1944. Instead, he relied upon the hope that the check 
he was expecting from Alaska would arrive in time. Inasmuch as the arrival 
ot this check appears to have depended upon the sale of a house in Alaska 
which accused had only' decided to sell on or about 20 September 1944, it 
is dit.ticult to understand hoir hio expectation that the proceeds of sale 
110uld arrive by- l October 1944 could have been ~g more than a taint 
hope at best. It 1a uneontradieted that accused drew and cashed the cheeks 
at a time when he knew his bank @-COount ns not sut!icient to cover them. 
He ms.y have hoped that. he would have enough money- in the bank to pq them 
b7 the time they were presented tor pqment, but there ,ra1 no substantial 
basis for the belief' that the checks would be paid when presented. In 
e.f'feet the accused obtained loans from the hotel under the false pretense 
that he was cashing a check upon a sufficient bank account. Regardless ot 
m, intention on his part ultimately to make the checks good and the .tact 
that they were at1;erwards paid, it is clear that they- wre cashed with 
intent to defraud (CM 25(11~, ~, 33 BR 47). Hence the record legally 
supports the court•s findings that the cmcks wen made and uttered with the 
intent to def'raud. 
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Specifications land 2 raise a further question, however, in that 
they allege that the checks nre given in payment of a hotel bill, whereas 
the evidence reveals that they were given in return for cash. A similar 
discrepancy exists in Specification J where, conversely, the check was 
alleged to have been given for cash but was proven to ha;ve been issued in 
payment of a hotel bill. The court found the accused guilt;y of all three 
Specifications as charged, and the reviewing authority approved the 
findings as to Specifications land 2 but, because of the variance, dis
approved them as to Specific.ation J insofar as they found the accused 
gull t;y of intent to defraud. It is difficult to \lllderstand 1lhy' this dis
tinction bet"ween the Specifications was made, but in e.ny event it is con
sidered that any· difficulty that may exist by reason of the variance be
tween the allegations in Specifications land 2 and the proof thereof may 
be cured by apprc-ving thl3 findings of guilty except the words •in pqment 
ot hotel bill"• '1'he Specification as so modified in each case, clearly 
states an offense and findings of gullty thereof may properly be sustained 
(CM 202601, Sperti, 6 BR 171 at p. 216). A furth~r discrepancy between 
allegation and proof is found in Specifications l and 2 in that the checks 
are described in the Specifications as payable to the Pioneer Hotel whereas 
the checks themselves which are attached, as .JlXhibits E and F sh.ow that 
they are payable to cash. 1his variance however was not canplained of by 
the defense and 'in any event is imnaterial. There is no question of the 
identity- o't the checks, and the proof is such that the record ot trial 
would support pleas of double jj,opardy should accused again be charged with 
offenses involved in the making and uttering of them (CM 226219, ~ka.rds, 
15 B..~ -:n. p. 36). 

At the close of the prosecution's case, the defense moved for a 
finding of not guilty as to &ll Specifications on the ground that the 
prosecution had tailed to eho,r an intent to defraud on the part of the ac~ 
cused (R. 41). This motion was properly denied by the court, since re
gardless of· the question of fraud, the lesser of.tense o.f wrongtully issuing 
checks without surt'icient tund.s on deposit tc cover them was clearly shOffll 
in eaoh case and the motion, therefore., could not properly have been 
granted (MCll 1928, par. 71,g). 

At one point during the trial, the defense oounBel objected to. 
continuing the case bei'ore the court •atter the outburst by the prosecu
tion, which the defense .feels may have prejudiced the court" (R. 33). The 
record reveals no particular •outburst• by the prosecution and the objec
tion o.f the defense appears to hav~ been.based upon the prosecution's 
e!fort to introduce evidence relative to the total number o.f bad checks 
cashed by the accused during the period in question. This evidence, as 
prev.1.ously stated in this opinion, was properly admissible and for the most 
part was admitted at one time or another during the trial. Hence the action 
o! the court in •overruling• the defense counsel•s •motion" was entirely 
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proper, there being no showing of e:ny prejµdice to the accused. Nor did 
~ prejudice to the accused arise !rom the fact that the Trial Judge Advo
oata took the stand as a witness !or the purpose o! identifying a lll'itten 
statement made to him by the accused during a preliminary investigation 
concerning certain checks the accused had lll'itten. This testimony was at 
first objected to by defense counsel, but upon being given an opportunity 
to read the statement referred to, he withdrew his objection. The Trial 
Judge Advocate took the statement in question in his capacity as post legal 
officer and thare is no indication that he thereby became biased, hostile 
or prejudiced against the accused within the import of paragraph 41!, 
Manual for Courts-Martial 1928. 

7. Reoorda of the War Department disclose that the accused wu born 
in Aberdeen, Washington, and is now 24 years Slld 5 months of age.- He is 
married and has one child, 16 months old, but it is shown in the record of 
trial 1hat he is separated !ran his wile. He attend4d high school !or 3 
years and thereafter wu employed u an electrio1an1s helper. He entered the 
Anq on .31 Karch 1942 as an aviation cadet and on .3 December 1942, having 
canpleted the aviation cadet training program, he wu camnisaioned as a 
tempor&?7 second lieutenant, ill'-Reserve, ArtrJy of the United States, and 
ordered to active dut;r. ()l 17 November 194.3, he was pranoted to first 
lieutenant, .Armt of the United States. In rec0DIIIJ3nding him for pranotion, 

. 	 his canmanding off'ioer rated him -Excellent• aa to manner of per!ormance of 
his duties as a basic fiying instructor. On 20 December 194.3, he was 
punished under .Article of war 104 tor disturbing -the peace at a hotel in 
Tucson, .&.rizma, bf engaging in a fist fight with a civilian, punishment 
consisting ot a reprimand. · 

8~ Th• cou.rt was leg~ ce111tituted. lfo error• injuriousq attect
ing the. substantial right• of the aocaaed nre oaa:m1.tted at the trial. 

·Di.the opinion ot the Board of Review, the record of' trial 11 legall.7 wt
.tlcient to support the f'indinga ot guilt1' ot the Charge and of' Sp•cific.,. 
tion1 1 and 2 except the words •in pqment or hotel bill• and is 11kniae 
legal.17 auff'icient to eu;,port. the fjnd1nG• of guilt:, ot Specifications 3, 
4 and S as approved b7 the re-vining author1t1'. It 11 also leg~ auf!i 
cient to support th• Hntence as approved b;r the re-vining authorit;r, and 
to warrant confirmation thereof. 1 sentence of dind.asal, total forfeit 
ures and confinement at hard labor far 3 years is authorized upon convic• 
tion of a 'Violation ot Article of War 96. 

,Judge Advocate. 

·,Judge Advocate. 

____.Jl,{.:i:;on:.:....als.::•-a_v..,el...______--1,Jlldge .A.dvocai.. 
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lat Ind. 

War Department, J.A..o.o., JAN 9 1945 - To the Secretary 0£ l'Alr. 

1. Herewith transmitted for the action or the President are 

the record of trial and the opiniai of the Board of Review in the 

case of First Lieutenant Jack H. Storm (0-734025), A.ir Corps. 


2. I concur in the opinion of the Boa.rd of Review that the 

record of trial is legally sufficient to support the f'indings ot 

guilty of the Charge am of Specifications 1 and 2, u.cept the words 

•in pa;yment or hotel bill", and of Specifications 3, 4, and S u 
approved by" the revieri.ng authority; and legally sufficient to sup
port the sentence a.a approved by the reviewing authority and to 
warrant oonf'irmation thereof. The comu.ct of the accuaed in carelessly' 
and Degligently' issuing numerous checks against overdrawn bank accounts, 
am in willMly issuing two checks with f'Ull knwledge that his account 
was inStl!ficient to meet them, demonstrates tmt he lacks a proper 
appreciation ot the responsibilities and standards of conduct required 
of a commissioned officer. I:n Declllllber 1943, accused was punished by 
reprinand under Article or War 104 for conduct of a diaarderly' ch&rac
'ber. For the rea.sona that £ull restitution had been made to the payees 
of tht worthless checks before this tri&l, and that the accused appears 
to have intmded ultima.t~ to make the checks good at the time thq 
were 1aaaed, I recommend that the sentence as approved b1' the renew
ing authority be confirmed but that the forfeitures be ramitte:! and the 
periQd or continement be reduced to cne ,ear. I tu.rther recommm:id .,. 

. that the: eenten:e as thus modified be carried into m::eouticn, a.ad 
that the United States Diaciplina17 Barrack8, Fort Leavemrorth, Kansas, 
be designated as the place of' ccnfinement. · ' 

3. Inolosed are a dratt of a letter for your signature, trans- · 

mittillg ~a ncord to the Prendent for his action, am a form ot 

Executive action designed to can-y the above recamnemation into 

effect, should such action meet with approval. 


Myren C. Cramer, 
Ka jar General, 

3 	Imls. 1be Judge Advocate General. 
l - Record ot tr.Lal 
2.:. D.tt. ltr. !or afi. sf• 
3 - Form of' action 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence as approved by reviewing 
authoritY" confirmed but forfeftures remitted and confinement 
reduced to one year•.G.C.M.O. 92, 22 l,la.r 1945) 
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WAR DEPARI'MENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington,n.c. (6?) 

SPJGH 
CM 269690 1 JAM 1945 

UNITED STATES ) ARldY GROUND FORCES REPLlCEUENT DEPOT NO. l 
) 

v. ) Trial cy- G.c.M., convened at 
) Fort George a. Meade, 

Second Lieutena.m. JAMES M. ) Maryland, 21 November 1944. 
WILLIAMS 
fantry. 

(0-182,3678), In ) 
) 

Dismissal. 

OPINION of the BOARD OF mw.IEW' 
. TAPPY, GAMBRELL and TREvEJ:HAN,Judge .Advocates. 

l. The Board of Review has examined the record of trial in the case ot 
the officer named above and submits this, it1 ·opinion, to The Judge Advocate 
General• 

.2. The accused ns tried upon the following Charges and Specificationsa 

CHARGE I Violation of the 96tli Article of War~ 

Specification& In that Second Lieutenant James M. Williams, Company
.A., Sth Replacement Battalion, 2d Replacament Regiment (Inf), wall 
at Atlanta, Georgia, on or about 06]$, 11 October 1944, drunk 
and disorderly 1n a public place, to ldt• Crumps Restaurant. 

ADDITICNAL CHARGE I I Violation of the 61st Article of War. 

Specification 11 In that _Second Ueutenant James y. Williams, 1 Canpa?ly' 
· 	 A, Sth Replacement Battalion, 2nd Replacement Regiment (Int), did, 

'Without proper leave, absent himself from his organization at 
Fort; George a. ·Meade, Maryland, from about· 0700, 28 October 1944 
to about l82S, 28 October 1944. 

Specification 21 In that Second Lieutenant James M. Williams, Comp81J7 
A, Sth Replacement Battalion, 2nd Replacement Regi.nent (Inf), did, 
Without proper leave, absent himself' !'ran his organization at 
Fort George o. Meade, .llaeyland, from about 16?0, 30 October 1944 
to about 2,300, JO October 1944. . . . 


ADDITIOOAL CHARGE II1 Violation ot the 69th Article of liar. 
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Specifications In that Second Lieutenant James M. Williams, Comt>any 
A, 5th Replacement Battalion, 2nd Replacement Regiment (In!'J, 
having been duly placed in arrest at Fort George G. Meade, 
Maryland, on or about 1830, 28 October. 1944, did, at Fort 
George a. Jleade, Maryland, on or about 1620, 30 October 1944, 
break his said arrest before h.e was set at liberty by proper au
thority. 

ADDTIIONAL CHARGE IIIt Violation of the 96th Article of War. 

(Finding of not guilty). 


Specification: (Finding of not guilty). 

ADDTIIONAL aIA.RGE IVs Violation of the 61st Article of War • . 
Specifications In that Second Lieuterumt James M. Williams, CompaIJ1' 

A, 5th Replacement Battalion, 2nd Replaceme~t Regiment (Inf), 
did, without proper leave, absent himaelf from his organiza
tion at Fort George G. Meade, Maryland, from about 08,30, l2 
November 19L4 to about 0630, 13 November 1944. 

ADDITIONAL CHARGE Va Violation of the 69th Article of War. 

Specification& · In that Second Lieutenant James 1l• Williams, Company 
A, 5th Replacement Ba~talion, 2nd Replacement Regiment (In!J, 
having been duly placed in arrest at Fort George o. Meade, 
Maryland, on or about. 1830, 28 October 1544, did, at Fort Georie 
a. Meade, :Maryland, on or about 0830, 12 November 1944, break 
hia 1aid arrest before he was 1et at liberty by proper authority. 

ADDITIONAL CHARGE VII Violation or the 96th Article of 'lfar. 

(Finding of not guilty). 


Specification& (Finding or not guilty). 

Th$ &ccused pleaded not guilty to all Charges and Speci!ications, wu found 
not; guilty of Additional Charge III and its Specification and Additional Crurie 
VI and its Speci!ication, and was found guilty of all other Charges and Speci
fication•. No evidence of previous convictions was introduced. He was aen
tenced to dismissal and confinement for one 7eu. The :-eviewing authority ap
proved aily so much of the sentence .M provides for dismissal and forwarded the 
record of trial !or action under Article of' War 48• 

.3. In support of the original Charge aIXl its Speci!icat1on, the prose
cution introduced evidence to shOW' that 1ometime between 4 a.m. and 5 a .m. on 
11 October 1944, accused was present in uniform :ln Cnmp•s Caf'e, Atlanta, 
Georgia. He engaged :ln comersation nth the cashier and eventually canmenced 
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cursing her becau.se she could not recall the names of sane companions lrlt.h 
whom he had previously visited the ca!e. Lieutenant G. R. Elliott of the 
Atlanta Police Department, who was in the establishment with Patrolman James 
W. Smith, Jr., approached accused and Wormed him he must either behave 
himself or leave. Accl_lSed indicated he would follow neither alternative 
whereupon he was inf'onned that if he persisted in his cmduct he would be 
taken into custody. Accused then threatened officer Elliott and, removing 
his- blouse, struck the latter a head blow with his fist. During all this 
time accused was "wobbly• in his stance, used obscene language and was 
bel~erent in speech and action. In the opinion of both policemen accused 
was drunk, After accused struck of.t'icer Elliott, he was forcibl;y taken into 
custody and removed to Military Police Headquarters in the city lR. 10; · 
Pros. Exs. A, B). 

At Military Police Headquarters accused verbally abused the two 
policemen and indicated his desire to engage in a f'ist .t'ight with of'f'icer 
Elliott. The accused was taken to the station Hospital at Fort McPherson 
f'or a blood alcohol test sometime between 6r30 and 7 a.m. that morning (R.lOJ 
Pros. Px. C). At the station Hospital, Captain Carl R. Green of' the Uedical 
Corps, gave accused a blood alcohol test and also a genera1 sobriety examina
tion. The blood test revealed an alcoholic content of 2.S milligrams per 
cubic centillleter of blood and the sobriety examination demonstrated that ac- . 
cuaed ns 'drunk (R. lOJ Pros. Ex. D). 

In support of Specification l of' Additional Charge I, the prosecu
tion introduced evide110e to sh01r that under the compaey' regulations ot 
accused I s organization at Fort George o. Meade, with 'Which regulations ac
cused was familiar, roll cell for replacement o.£t'ioer1 wu held b7 the 
comparcy- commander each morning except Sw1da;r at 7130 a.m. (R. 14, 2lu Pros. 
Ex. O). .Accused was absent trom roll call at 7130 a.m. on 28 October 1944 
and did not return to his organization until 6125 p.m. that same dq (R. 14, 
lSJ Proa. Ex. H). .About Ss4S p.m. that day', Captain Htmr7 J. Trimble, Jr., 
and First Lieutenant Lawrence L. Moweey had observed accused asleep in the 
lobby of the Laurel Hotel, Laurel, Mar.,.lar-1, and a.rter awakening hill and 
discovering that he had been drinkina, Captain Trimble aocanpanied h1a to 
camp 'Where accused reporled to the regimental dut7 otticer, Lieutenant xenneth 
J. Gfoerer (R. ll, 12J Proa. Exs. ··E, F). 

In support of Specification 2 of .&.dditional Charge I and the Speoi
.t'ication ot Additional Charge II, the pro1ecution introduced en.dence to 
sh°" that General Orders No. 5, Headquarter• Second Replacanent Resilllent 7 
May- 1944,· provided that the regiaental dut.7 orticer, "as the repnaentatin 
of the Regimental Camunder,· 1a authorized to place of'fl.cera and enlisted 
men under arrest• (R. 26J Proa. &z:. L). .&.cting pursuant to that authorit7, 

/ 
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Lieutenant Gfoerer, the regimental duty officer, placed accused in arrest 
at 6130 p.m., 28 October 1944, llhen aeoused 11eported to him acoompanied by 
Captain Trimble. AcCUBed was informed that under the terms of his arrest 
he would be limited to his quart.era except for visits to the mess hall 
. (R. 25, 26; Pros. Elt. E). On 28 October 1944, after accused was placed m 
arrest, the Company commander gave instructions that accused us to sign 
his name on a form of report each hour. This practice was discontinued on 
llonday morning, 30 October 1944 (R. 22). At roll call at 7130 a.m. on 
30 October 1944, accused's com~ commander extended the limits of ac- . 
cused's &?Test to permit him to visit the dental clinic at l2145 p.m. but 
instructed him to report back to his barracks thereafter (R. 17, 23, 30, 31). 
Accused absented himselt' without leave from his organization £ran 4120 p.m., 
30 october 1944 to 11 p.m., 30 October 1944 (R. 18; Pros. &x. I). A.t roll 
call on 31 October 1944, cccused explained his abeence to his canpany can
mander by stating that he did not think he was a:ny longer in arrest after 
the requirement ot hourly signing the fom had been lifted. He also stated 
that during his absence he had sought to have his watch repaired: and had at 
tended to the cleaning and pressing of some of his clothing (R. 18). How
ever, other than the trip to the dental clinic and permission to make a · 
telephone call, accused had no authorit7 from his compaJl1' comnander to exceed 
the limits of bis arrest on 30 October 1944 (R. 17, 20). . . · · 

In support of the Specification.11 o! Additional Ch.arge1 IV and V, 
the prosecution introduced evidence to shaw that, llhile accused was still in 
arrest, he absented himself frcn his oraanization !ran 8130 a.m. on l2 
November 1944 to 6130 a.m. on 13 NOTember 1944 (R. l9J Pro,. Ex. J). About 
11 p..m. on 12 November 1944, accused was seen in the vicinity of the Camden 
Station, Baltimore, Maryland, where he wu elliaged in convereation with a 
soldier (R. 2SJ Pro,. Kx. K). Arter roll call on 13 November 1944, in re
sponse to questions asked by his ccmpal'J1' camnander, accused stated that he had 
broken arrest because he was "barracks whackytl. He also made further state
ments to the effect that be had been drinking since the l~h of the previows 
month and could not endure the restriction of his &?Test (Re 19, 20). . 

4. A..fter accused• s rights had· been explained to him, he elected to 

remain silent ani no evidence was introdlced b;y the de.tense. 


S. The evidence is ample to sustain accuaed'a conviction o! being drunk 
and diaorderl,y in a public place (Charge and its Specification) and ot ab
sa1ting him8eli' without leave on three Ht>4rate occaaiona during the period 
from 28 October 1944 to lJ November 1944 (Additional Charge- I, ~ecif'icationa 
11 2, &1d Aciditicual Charge IV and its Specification). 

Accused's conviction of twice breaking arrest can onl.7 be 1ustained, 

honTer, ii' his arrest was legal. Ot'ficers can be placed in arrest bJ' 
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•* * * conmar.ding officers only, in person, through 
other officers, or by oral or written orders or 
communications. The authority to place such persons 
in arrest or confinement will not be delegated" (MCM, 
19281 par. 20). 

So far as is here relevant, •camnanding officers• includes •the command
ing officer of a regiment, detached battalion, detached canpacy-,. or 
other detachment, and their superior- (YCM, 1928, par. 20). 

Accused was placed in arrest by the regimental duty officer'under 
authority of General Orders of the Regi:mental Ccmmander which authorized 
the regimental duty officer, •as the representative of the Regimental 
Commander, ••• to place officers and enlisted men under arrest•. It 
must be determined whether by these General Orders the. Regimental. Camnam:!er 
was attempting to delegate his authority to place officers in arrest or 
whether he was merely acting •through• the regimental duty officer• 

.Anal.1"zing the first cited portion of paragraph 20 o£ the Uanual 
for Courts-Martial, it is noted that the authority to arrest (exclusive, 
of course, of situat,ions arising under Article or War 68) resides in 
•command:ing officers~ {underlining added). This authority to 
determine who shall be arrested, 'When he shall be arrested and what 
geographical limits shall be imposed under the arrest, may be exercised 
by a com:::ianding officer through three channels, i.e., in person, through 
other officers, or by orders or communications. If it is exercised in 
person, it is clear that the canmanding officer personally will order the 
particular officer into arrest. If it is exercised through orders or 
conmunications, it is likewise clear that an order or communication 
will be issued by the commanding officer intonnini the particular officer 
that he is in arrest. In both cases, the!£! of arresting is the personal 
act of the commanding officer. Si:milarly, when the commanding officer acts 
•through other officers• the act of arresting must still be the personal 
act of the commanding officer. The officer through wan he acts is just 
a conduit of information to the officer being arrested and exercises 
no authority' relative to the arrest itself'. In other words, the offi
cer through lfhom the regimental canmander aots merely inf'orma the offi
cer being arrested of the act of arrest performed by the comnanding of'!ioer 
personally. 'l'he arrest is not the aot of' the informing officer but 
the act of the commanding officer {See CM 228394, Jarbeck, 16 BR 139, 157). 
Thia construction of the authority of a commanding officer to arrest 
•through other officers• is the only construction that is consistent 'Id.th 
the two limitati?ns that commanding of'i'icers only can arrest officers 
and that they cannot delegate that authority. 
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Here1 the regimental conmander did not arrest accused. The arrest 
was the personal act or the regimental duty officer. Not only was 
accused not arrested by the regimental commander but1 furthermore1 an 
examination or the General Orders.of the regimental cplllllander1 under 
the authority pf which the regimental. duty officar acted1 reveals that 
these orders purport to delegate the authority to arrest and1 consequently1 
are of no legal force or effect. These orders purport to authorize 
regimental duty officers •as the representative of the Regimental Com
mander- to arrest •officers and enlisted men•. It is patent on the face 
of these orders that the authority to perform the act of arrest was 
being delegated to the regimental. duty officer. Axly arrest made under 
t,hese orders would be the personal act of' the regimental dut;r officer 
and not the act of the commanding officer. Under these orders the regi
mental. duty officer had discretion as to whom to arrest1 when to arrest 
and what geographical. limits to impose under the arrest. He could ex
ercise all power and discretion incident to the.authority to arrest. 
To delegate all incidents to an authority is to delegate the authority. 
Since the authority to arrest cannot be delegated1 the orders were of no 
force and effect and the arrest of accused by the regimental.duty officer 
was illegal~ · · 

Thi·s conclusion is not inconsistent with the opinion expressed in a 

recent case, CM 2536601 ~. In that case accused was drunk and dis

orderl.1' 1n a post dispensary and when asked by a Colonel Thaxton, the 

•second ranking officer• at the post1 the senior officer being then at 
.his home some distance away, 'if he would go to his quarters and remain 
there until sober, accused replied that he would not. Thereafter he wu 
ordered into arrest by Colonel Thaxton. .A.s properl.1' held 1n the opinion, 
accused's conduct at the time of his arrest constituted a-disorder within 
Artiole of War 68 and his arrest by any commissioned oi'ticer would have 
been legal under that Article of war. The arrest was al.so sustained on 
the grounds that Colonel T~on, •the o.f:fieer next in command• to the 
canmanding officer of the post, had the power to order accused into 
arrest in the absence of the commanding officer. 

In the present case there is no evidence to indicate that accused. 

was disorderly when ordered into arrest. Also there is no evidence that 

Lieutenant Gfoerer, the regimental duty officer1 was the officer next 

in canmand to the regimental commander and that the regimental ca:mnander 


· was absent from the post at the time of the arrest. Thus, there is no 
evidence to indicate that Lieutenant Gfoerer had succeeded, even tempor
ar111", to the camnand functions of the regimental commander and to his 
authority to arrest. Although an arrest is presumed to be legal (MCM, 
1928, par. 139,!), that presumption is here rebutted by the circumstances· 
established on the face of this record. 

Since accused's arrest was illegal, accused cannot be found guilty 
of breach of arrest (MCK, 19281 par. 139,!) and, accordingly, the evid~nce 
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does not sustain the findings of guilty of Additional Charge II and its 
Specification and Additional C~ge V and its Specification. 

6. Accused is single and 25 yea.rs of age. Prior to his entry 
into military service he was a. sign painter. He served in the National 
Guard of Pennsylvania from 9 March 1936 to 17 February 1941 and on the 
latter date entered federal military service as an enlisted man. On· 
4 February 1943, after completing the officer candidate course at the 
Tank Destroyer School, Camp Hood, Texas, he was commissioned a second 
lieutenant. 

7. The court was legally constituted and ha.d'jurisdiction of the 
person and the offenses. Except as noted above no errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Boa.rd of Review the record of trial is 
legally insufficient to support the findings of guilty of Additional 
Charge n and its Specification and Additional Charge V and it.a Speci
fication, legally sufficient to support all other findings of guilty 
and to support the sentence as approved by the reviewing-authority 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon eonviction of a violation of Article ot War 61 or Article of war 96. 

Judge Advocate. ~?L~. 

u/t&t·a,n /4- LWdd_, ,: 
 Judge Advocate. 

-7/1'"'-,-a~...-.._......._-_...,..,_.,.__=~-----· Judge Advocate. 
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War Department, J.A.G.O., JAN 9 - 1945 ~ To the Secretary or War. 

· 1. Herewith are transmitted for the action ·or the President the 
record of tl'1al and the opinion of the Board of Review in the case of 
Second Lieutenant James M. Williams (0-1823678), Infantcy. 

2. x:.eoncur in the opinion of the Board of Review that the record 
or trial is legally insufficient to support the findings of guilty of Ad• 
ditional Charge II and its Specification and Additional Charge V and its 
Specification; legally sufficient to support all other findings of guilt1 
and to support the sentence a.'! .approved by the reviewing authority and to 
warrant confirmation o! the sentence. I recommend that the sentence asap
proved by the reviewing authority be confirmed and carried into execution. 

3. Inclosed are a draft or a letter tor ;your signature, transmitting · 
the record to the President for his action, and a form of Executive action 
?Iesigned to carcy into effect the recommendation hereinabove made, should 
such action meet with approval. 

~ ......... ·.. , 


3 	Incls. 14yron o. Cramer, 
Incl l - Record of trial. Major General, 
Incl 2 - Dft ltr !or sig S/W. The Judge Advocate General. 
Incl 3 • Form of action. 

(Findings of guilt1 of Additional Charge II and its Specification 

and Additional Charge V and its Specit1c·at1on disapproved. Sentence 

as apprcved by reviewil'lg autharit7 confirmed. o.c.K.o. 84,

21 Mar 194S). 
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1Wl DZP.ARTJIEft 
JxlflT Semo• Foroea 

In tlle o.ttioe ot Tile Jaa:lge .AdTooate O..eral 
Wu~on• D.C. (7.5) 

SPJGX 
CJI 2697°' 

15 DEC 19" 

l1l1I!BD S!A!.BI 

. Te . l 
Prin.t• JD1QBD L Ji:,GUV:a:a 
(39246'°9). Seotiu. A., 
211,tJa Jnr, .ur, foro•• Ba.le 
1111:t:., Pilot Sohool., SpeoialbN 
6-B am Iutruotor Soh"l" Look
bo\lll'U M'1q .IJ.r Bu8.t ColUll.bUI 

· lT., Ohio. 

!rial by' G.C.K.., OOJlT9D.ed at 
Colullbu., Ohlo., 1 11 l'oTeaber 
1944. Dil!hoDorabb c11aolaarp 
Uld. oon1'1.D.elleat tor .tin (&J 
;years.· DiaoipU.11&1'.J' Bun.ob. . 

ll>LDim 1'7 ti.. BCllRD OJ' uvmr 

. L?Olf., IXPBUU: u4 Jl>YSB., Judge .&d.TOo&te,. 


--------·-----·-· ··-········· 
1. 12w Boa.rd. ot B.eTiff bu u:udned "'11• noord. ot vial la 1i1w oueet the told.iv DaUCl &'bone 

2. !be uoaed. wu tried upon. tJa• tollow1Jlc Chars• ud. 8peoiftoat1oaa 

C!.U.Glt Tiolatio:a.. ot tile 9Stb. .&rUole ot Irv. 

Speoitioa'Uona IA that Pn:n:ts• 11:ln.rd. L lloGeenr,. 8eot1oa A,. 
21Htll AzmT .Air J'oroe• Bu• lll.it., Pilot Sol:!.ool., 8peo1allse4 
6-3 IUl4 IDatruotor Sohocal., IRelc'bovu JnfT .Air Bue., Colu:ml:>u 
lT., Ohio., did.., at !owuh1p ot lfailto:n., Coat., ot ~1a. 
Stat• ot Ob.io., •• or aboU'ls a, Oow'b•r 196'., wn11gtu.1q am 
Wlla1rtull7 make improper oxpo•v• ot hie penoa 1a the prHu.oe 
ot Norma ro=.g., a t....io oh114 m:der tovteoa (1,) ,..ar, ot .,.. 

& pleaded no1; pilv to ud. wu towad. pilt;J et .... Clare• Wl4 1-ti• 8peo1ftoa
t1on. Bnd.a.oo ot ·thN• prniou1 oo:a.'Yiotiona wu 1:a.trocluee4~, & wu Hnwaoed. 
to I>• di•Jaoaon.'bl7 41.aohargecl tJae 1errioe., to torteit al~ pq dll allnu.o.. 
cl~ or to 'beoou c!ue., aD4 to l>e ooDtiD.ed at hard. labor tor a period ot tin 
19an. !lie rn1ff111.g authorit;r appl'OTOd th• ••11.teacs.., cleligu:acl tu l1Dite4 
Stat...DileipliDa.17 .Barn.ob• Jbn i.anmronll. Xauu., u :tlle pla.. ot •• 
.t.1.Aeaeat., u4 torn.ri.e4·the reoord ~ trial 'tor aotioa al.er Aridole otWv
&O,. ' 

I. !be endeaoe tor 1.h.e prHeoaUoa ahOW'a tha tu. '-•"'• a ,oldier 
1a tile llilital'J' Hnioe ot the lJaiiled. Btatea 1taU011ed at· a. Air Bue'.aear 
Col1111'bu., Ohie., aboa 1180 A.lt. o~ -tM D>rJWIC et 2, Oo~'ber 19".,. 1d:t.1Lo,n 
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invitation or authority" entered. a fa.rahouae, looatecl r.oroaa the rod. 1'rolll 
· the west entr&nH or the Bue (R.'t), occupied by :Mr. Leo E. Young and hi.a 
hmily. .A.oouaecl entered through the unlooked back door aM turned on &l.l 
the light. in the three rooms on the ground floor ot the houe (R. L). 59 
then went up the ata.inrq which led to a bedroom in which there were two 

. double becla (R. It). Hr. and Kra. Young occupied the bed on the left. Their 
two daughter•, Jla.ey', age 7, ud Norma, ~e 10, oooupied. the 0:11.e on the right. 
It waa cluk in the room. In the opinion of Mr. Young there wu not enough 
light there tor om to see the oooupu.ta of the bedh The accused· undreued 
himaelt exoept tor hia undershirt, sat on the foot ot the bed oooupied by 
the children and aaoke4 a cigarette. He thereupon lq down on the be4. 
:&orma rolled ag&iD.at him and thinking it was·her brother told him to get up. 
When he £ailed to do ao aha atruok him three tau in the faoe. He would 
not get up so she called her father (R. E). Mr. Young, awakened by his 
daughter' a cries, aroae t.nd eaw a ~, whom he later identified u the 
a.ocuaed, dttiJ:lg on the bed occupied by hia da.ughtera nea.r ita :foot. He 
turned on a lup containing a 1s......tt bulb which threw a Tery dim light, 
and obaerved the a.oouaed aittiJ:lg on the bed dreaaed in an undershirt which 
came down to hi• hip bonea (R. I,ll). Accused' a olothea ,rere lying e>n the 
floor in a pile. At hi• inaiatenoe the acou.ed alowly got dreued. He 
put on hia Army shirt while sitting on the bed and when he stood \1p to. put 
his trousers on Mr. Young could aee hia print• parts (R. I,K,11). The 
girla, h01rner, were not in a position to aee the aoouaed'• exposure be
cauae of their position baok ot the aoouaed and became of tbe piled. 1.1p 
bed cover• (R. I,J). Mn. Young awakened and also saw the aoouaed aittiag 
on the bed in his undershirt. llhen asked it' ahe aa.w the aoouaed'a printea 
exposed in the preseI1Ce ot the children, ahe anawered, "Well, I tlicm•t get 
up out ot bed. I told them (the ohildren) to hide their taoea until he wu 
dreaaed• (R. P-Q). llaey WU awakdff b7 Borma a.nd .... the &OCUHd dttiag 
at the toot ot the bed in hia Ullderahirt but did not aee him get up to get 
dressed (R. B,c). 

Jiorma first aaw the acouaed when Ile was sitting at the toot ot 
her bed dreHed only 1~ hi• underahirt with hie back to her. She alao 
a&1r hi.a ata.nding up with his back toward. her putting on hia pants. at which 
time he had on his U1lrJ' shirt (R. F,y)• When ahe awoke •he had hie hand. 
on my- aria• and was lying down. .A.eouaed aat up when she c&llecl her father 
(R. F). When Kr. Young asked what lle we.a doing there aoouaed. gave numerous 
irrational answers, auoh as, •theytold him the place wu haunted and he wanted 
to apeJlli the night 1a 1t•, &Jld •he didn't have no knite•. llr. Young kept 
telling him to get dressed. It.took aoouaed 10 to 15.lld.nutes to get dreaaed 
(R. P). llr. Young accompanied the acoused downstairs alld asked him to lea.Tee 
'the aoouaed requeated. hiln to fix him some oot'tee and aa.ndwiohea a.nd followed 
llr. Young outaide. They talked together tor a while. Mr. Young then left 
accu,ed talking to his 16-year old son who had oam.e downataira and went for 
the military police. He.returmd in five minutes. The military police 
aoon arrived and took the aoouaed away (R. X). 
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In Mr. Young' a opinion the aoous ed was drunk. He did not oa.rry 
on a rationa.l converaation although he wu able to walk "straight•. 

While· in the ouatody of the military police a.caused kept uki.Dg 
tor a. oiga.rette am when asked exa.otly wba.t had happened said he did not 
knOW', but when asked what ~de him do it, • • • said he didn't knovr, he 
just did it" (R. T,U). In.the opinion of the military polioe aocwied wu 
under the influenoe of liquor ( R. U}. 

About 9 .A..ll. of tha same day the a.ooused, having been properly 
warned, volunta.ril7 stated to Captaiu F. W. Ga.rwaoki, Provoat Ma.rshal ot 
the Air Bue, in response to questioning, that he had opened the baolc door 
ot the ta.rmhouae and walked i.n, put on all ot the lights and walked up the 
staira. He aaw two girla in bed. He aat on the bed and f'iniahed amold.ng 
hit cigarette. He then got undressed and "reached over and touohed 9 (R. Z) 
or put hi, hand on the arm of on~ ot tha girl& "1ri.th tha intentioua. ot 
having intercourse with her•. At that time he •a.a dreued in hi• Wlder
olothea. When he attempted.to awaken the girl ahe aoreamed •. Some oD.e troa 
the other bed in the room, who proved to be the girl's father, then ran 
oTer and. pulled him. •out of bed•. When ulced i r he had made any attempt 
to tind out the age ot the girl,,he &n811'ered, °Well, ,he looked old enough" 
(R. v,w,z). IJ.eutena.nt F. E. Welcome w}p wu present duriug the inter- . 
Tin testified. that the aoouaed'• reply to the queation wu that he thought 
the g1rl wu between 18 ani ~o years ot age (R. z). 

,. !rh.e aocused elected to testify in hia own behal.t. In oirllian. 
lit, he had been a prote11ional tighter or boxer am had been •beaten up• 
in· lighting, u eTidenoed by a oaulitlcnrer ear. In 1940 he was in u auto
mobile aooident and u a result had had about 25 stichea taken in his head.. 
Re 1utter1 lapaes of memor;r. For four montha he wu held lmder obaern.tion 
in a hoapital (R• .A.l). A.I to the night ot 2-1 Ootober he remembered Ter:, 
little. Be remembered going into the tarmhouaeJ the room wu 10 d&rk that 
he oould not .., &Jl1'bodyJ there wu onl7 on. bed in the roomJ he 1&t on itJ 
he did not remember touohiJig aeyboq, but remembered getting dre11ed and 
returning to the Bue with the military polioeJ he entered the tarmhouae 
through the unlooked tront door and nnt up1tair1 without inTitation. Bt 
ha.4 eeea driDJd.ng. but oould not reme:mb.r where in Oolumbua he drank nor how 
muoh. Be remembered two girl, •creaming .in the room (R. A, i-e ). 

6. !rb.e apecitieation alleges, and the evideuce olearl7 
' 

ahovra, 
' 

that 
the a.oouaed wrongtull7 am wslawtully made improper e:iq,o~ure ot hi• per10J1. 
in the pi-eaeuoe ot :rrorma. Young, a female under H ;rear• ot age. Such ooD.• 
duot 1a ma.niteaUy ot a. nature to the di1oredit ot the military-_ HrTioe aA4 
oonatitutea a Tiolation of J..rtiole ot Wu 96. No offense other than im
proper expoaure 11 oharged. 

The queation arise,, - ii the sentence imposed by the oourt and. 
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approved by the reviewiug author~~, to wit, diahonorable diaoh&rge, 
total torteiturea, a.Dd oontine:ment at ht.rd la.bar tor a peried ot tin 
years, a legal sentenoe'l The answer 11, Jlo. It 1a the opinion ot tu 
Boa.rd ot ReTiew that the- ottense alleged and proved 1a oloael7 related 
to the otteue ot indecent exposure ot the person, tor whioh the :marl'llll'A 
punishment ia oonf'inement at hard labor tor 11% montha and torteiture·ot 
two•thirda pay- per month tor aix JDOnths (lEJl, 1928, par. 104!,J CK U022T, 
Bolland, B.R. 26, P• 1,3_)• . . . 

6. For the reuou atate4, the Boa.rd ot B.erl• holda th• :reoorcl ot 
trial lega.117 a'd.fioient to auppon the finding• ot guilty, but-legall7 
aut1'1oient to aupport onl7 10 muoh ot the aentenoe u inTolTea oon.tine
ment at hard la.bor tor dx month.I and torteitu" ot two•thiru ot h1a ·· 
pq per month tor •ix montha. • 

_;;~~~~=::l!~~~:::;:::=:,_, Judge J4Tooate. 

Judge J.4Tooate. 

-"
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lat Ind. 
OEC2 01944 

Wa.r Department, J.J.. G. o., 

roa 	 Commanding General, 
Anrq Air Forcea F.u tern Flying ?railUJlg Command,, 
Maxwell Field, Alabama. 

l. In the cue of PriTa.te F.d:n.rd ll. McGeeTer (39246-'09), SeoUoll. 
A, 2114th AJ.F Ba.se Unit, Pilot School, Speoialized 4-E and Iutructer 
School, Lookbourne Army .Air Bue, Columbua 17, Ohio, attention ii inTited 
to the foregoing holding by the Board of Review that the reoord ot trial 
ii lega.lly 1ufficient to 1upport the findings ot guilty, but legal17 ,ut
fioient to 1upport only 10 muoh ot the sentence u involvH oo.utinemen.'c 
at ha.rd labor tor lix months and forfeiture of two-third• ot hi• pay per 
month for 1ix months, whioh holding ii hereby' approved. Upon vacation 
ot ao much ot the sentence a.a 1a in exoeu ot oontinemeat at ha.rd labor 
for dx months alld tor tei ture ot two-third•. ot his pq per month tor dx 
:months ,and the designation ot a po,t guardhou.e aa the place of'· confine• 
ment, you will have authority to order the execution ot the aentence. 

2. When copies of tu published order in th11 cue are forwarded 
to th11 office they ahould be aooompanied by' the foregoing holding and 
th11 indoraement. For convenience of reference and to facilitate at• 
taohing· copiea of' the publi1hed order to the record in th11 caae, please 
place the file number ot the record in brackets at the end ot the pub~ 
liahed order, a, tollcnraa 

(CM 269704). 

.. 

l(yron c. Cramer, 
MajoJ" General, 

1 	 Inol. The Judge J.d.!ocate General. 
Reoord ot trial. 
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SPJGX 
Cll 269TOT l 'l JAN 1945 

tJ 111 I T B D S T A 't E S ) SECOiI> ARM? 

l Tria.l by' G.C.M., co:nvene4 at Camp 
Rucker• JJ.a.bam&,. 10 liovember 1944. 

Captain SIDNEY WOLFSIB DismiHal• total torfeiture,, a.nd 
(0-1049037), Qua.rj;ermaater ) oontinemen.t tar tiTe (i) year•. 
Corpa. ) 

~--------------------~-..----OPIHIOB ot tb9 BO.A.RD OF REVIEII' 
LYOJJ, BEPBURB and IIJYSE,. .hidge Advocates. 

. 1. The record or trial in the ou• of the o.f'.ficer named abon hu been 
examined by the Board. ot Ren• and the Board submits thia. ita opinion, 
to The Judge .Advocate General. 

2. The accused waa · tried upon the followi~ Charges dd Specitioatiom a 

CHARGE 11 Violation of the 9Uh A.rtiole ot War. 
\ 

Speoitioation la In that Captain Sidney Woltaie, Quarter:maater 
Corpa, Z796th Qu&rterauter truok Comp~. Camp Ruoker, Ala.bama.• 
being a.t the time a Clua .&. Agent Of'fioer tor Fi.rat Lieutenant 
F.. A.. rurner, J'inano•. Department, Finance Officer, Camp Rucker, 
Alabama, did, a.t Camp lbaoker, Alabama. on or about 30 April 
1944, telonioual7 embeule by traudulentq oon·nrti.ng to hia 
own uae, ~ •a or 15.10, lP"f\tl money ot the thitecl States. 
the property ot the 1Ja1W Statea, 1'm"niahed and intemed. tor 
th.e Milit&17 Senioe thereof, entrusted. to h!Jll, the aaid 
Captain lrolfde, b7 the aaid Firat LieuteZWlt hrner. 

:rote, !here u-. three other Spec1t1oatioDa, under thil Ch&rge, 
identical in form and language with Spec1t1ca.t1on 1, except 
u to date. and U10unte, which exoeption.e are u tollcnra a 

Speo. Date-
2 30 June 19" $l.6T.6• 
s . al Jul.7 19" 11.ao., $1 .Allguet 1944 173.21 

CBARGB Ila Violation ot the 95th Article ot Wa.r. 


Specitioaticm la In that Captain Sid.n91 ll'oltde, Quartel"IIU1Jer • 
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Corpa, • • •, clid,· at Camp Ruobr, .Alabama, oii or about ao 
April 19", with intent to d.eoe1Te F1rat Lieutenant F. A. 
~er, F1nano• l>epu1:a1Amt, J'iuDoe Officer, Camp Jhloker, 
ilabana, oftioial17 repor1. to tu 1dcl Fira't. Lieutenant Tvur 
ou a -.r Deput:mea\. Return ot FuDda and 8-t;atuient ot ~ 
Offloer• Bebnoe.• lrar Departme11t, FiJwloe Departlleui; Form · 
llua'ber '6B, 4ate4.30 .AprU 1944, that he reoe1Te4 the 11ml ot 
*3069.66, property et tu tliited Sta.tea, 1n trust, that u 
ha4 returned. paid wuohen tor tz()69.66, and there wu no 
bale.no• obargeable to him troa Hid. truat fwld.1, whioh r•Pon 
wu lmawa 'bJ' ta• 1ai4 Capta.m ll'oltde to be 1111.true 1n that he 

· 414 u.n a balano• ot tu.10, obargeable to hhl. tor wbioh he 
414 ne, h&Te & TalH pai• TOuoher. 

Speo1ftoatioll la .ID. that Captd• Sicl.Dq Woltaie, • • •, 414, at 
Camp Rucker, .U&buia, OJl'OI' &bout 30 June 1144., with intent to 
deoeiTe Ftraia Lieutenant P • .l. hrller, l'hw:l.oe Depa.rtma11, 
Pina.me Offloer, Camp Ruoker, .U...bau., ottioially' report to tu 
aa.14 First LieuteDant hrner on a "w..r Departmen, Retwn ot 
Pun4a aD4 Statement ot .A~ Offloera BJano•,• War Departaeu11, 
Finanoe Department Fora lilaber tijB, dated 30 Jae 19", 'tshat . 
he bad reoeincl the .1ua ot 1286?.86,. property ot th• tl:d.tecl" 
Sb.tea, in truat, that he had returned paid. 'f'Ouoh.en tor 
12878.10, and. that there wu mo b&l.anoe oh&rgeable to bia, 
traD. 1aid. tnat funds; whioh report wu JaMnni b;r the 1a14 
Captain Woltde, to- be mrtne 1n that u 414 u.n a llalanoe 

· . · ot 116T.64 oha.rgeabl• to Aim tor which he dicl not han a w.l.14 
pa14 'f'Ouoher. · 

CBU<B III• T1olat1on ot the 9Zrd .Ariiele ot War• 

. ' . 


· Speo1f1oatioa 11 ID 1.Jlat Oapta1A 814Dq Woltde,· • • •• c114, at 
Camp lbaobr• .Alabu&. OJl er 1.'bon 1 .ugu,1t Hff. teloDiouq 
abe11l• 'b7' traudlllentl7 oOllTenJ.a& w !d.l on ••• the 1ua ot 
ts.oo lawhl •nq ot tM Urdted Statea. tu properiJ'. ot Pi-bate 
1ralter L. JDunon, !T9eioll Quariel"llalter !no& c~. entr111~ 

· to h1a 1'J' the 1&14 Pn:n.te .llllenoa. · . . . 

Jrnea ·!her• an • ..,.... o~er Speo1ftoat1ona • ....q,: 2. a. ,, a. 
8, T am· a, 11114er W1 C!aarge, whiol an 14entioal 1a tol'll am 
language with Speoiftoatioll l exoep1J u to d&tH,' uoimu ... 
hnle4 aD4 penom 11hoH .t'mld.l nre eabeaale4, wbieh ezoepHou 
an u tollowaa 
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- Omer ot embesr;led taadaDate 

2 1 .A.ugua1; 19'4 t& Print. nr1t Clue Charle• G1011en 
8 1 J.upt 1H4r ff Prin.te Herbert J..., 

1 .A.uguat 19" 110 Teohnioian Fit'tll .Grade John Marshall•& 1 .A.uguat 19" ll.6 'feohnioian Fourth Grade Joseph Ja.dclletoD 
6 1 .A.ugut 19" 19 Sergeant Walter Well• 

·1 	 1 September 1944 120 Private Rerb4,rt Jame, 
e 1 Septembei- 19" h Corporal Leon Robinaon 

He pleaded not guilty to and waa found guilty of all Cha.rge1 aDd Specifioa.tiom. 
llo evidenoe wu introduced of UJ¥ prnioua conviction. Bl wu sentenced to be 
diULiued the aerrlce. to forfeit all pq aDd allowancea due or to become d.ie. 
aDd to be con.fined at ha.rd labor tor five 7ea.r1. !he rerlning authority ap
proved the sentence am f'onrarcled the record of trial tor action mider .lrtiole 
ot War 48. , 

!. Summary ot the evidence. 

:During tho months of' April. »a;y. June•.Juq u4 .A.llgUSt 1944. aoouaecl 
waa the oomme:nding offlo~r ot the 3796th Qaarteraater 'l'ruolc Compa:q (R. 11). 
J'or a part ot the time his rank wu that ot First Lieute.DaD.t (R. U ). 1'hrough• 
out this period. the ocapui;y wu one of th• unit• paid 'b7 the J'inanoe otfioer 
ot Cup Rucker. Alabama (R. 17.la). fo tao111tate the pqwmt of' unit• Hrrl.oe4 
b;y the Poat Fim.noe Oftio•r• Captain Fred .A.. hrner. Clue J. Agent F1.Jiano• 
Offloer1 were deligne.ted in Special Order,. ia1ued b;r the CommencUng Offloer 
ot Camp Ruoker. u authorized b;y Ar-, Begulationa (R. 11.18). J.ooaaed. wu 
naaed. in thil JllaDDer aa the ClaH .A. Agent Officer tor the 1796th Cl\l&rteniuter 
Truck Compui;y tor the monthl ot April. June. July aDd Auguat. 19" (R. 22. 
Stipulation, R. 16J Proa. Eu. 2. 3 am. f). · . 

In aooordanoe with the 1tanda:rd operatiJI& prooed.ure &t Camp Rucker 
am regulatione. the amount due to the enliated. personnel ot an organ1aation 
ii determined b,y the Finance Officer from the pq roll. ligned by' auoh per
1onnel in time to be aubmitted to that oftioer on the 15th ot the JDOnth. am.. 
oomequentq. prior to the receipt ot ~-· J.fter 1ul::md.Hion of' the roll 
some name, mq be "redlinecl" beo&Ule ot .erroneous or inoOlllPlete atat«menta. 
but by the 21th or.28th ot the month the roll norma.117 hu been preperl7 
oorreoted. fbe total due 1a then paicl b;y the Fiu.noe Ottioer to the Clus 
A .A.gem:t; Otfioer in ouh upon his dgnhg a "lf.D., F.D. Fora Jro. '6.f." (R. 18. 
l9,28J Proa. Eu. 9,10). fh• .&.gent Otfioer.then prooeeda to pq oft tbe 
troops under hil eCIIPD8nd (R. 19}. Al each :man ii pdcl by lwa, a witlleadng 
otfioer. who hu a duplicate OOff ot tlle pq roll. oheokl the U10unt that ia 
ao paicl (R. 20). U tor ~ reaaon a an ii not pe.14. hia UM 11 "redlined.•. 
In aotualit.7 a blue line 11 "clrawn through all the tigvea 1tartiag.on the 
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len hAnd aide ot the page through the amount to be pa.id and the 1oldier'• 
aignature•, am ii initb.ied b;r the witne11iag o,tf'ioer (R.. 20). lbier '\be 
standard operating prooedure at Cuip Ruoker •• a Clue A .A.gent Of'tioer bu 
until 4 o'oloolc ot the day tollcnring reoeipt ot the tunda, to retura •th• 
money or the pay roll. • • • In other word•• he turm into u /'1.nanoe 
OffioiJ cash and men on the pay- roll 1howing that they ar• paid to equal 
the total amount that he haa taken out" (R. 21). A War Department Finanoe 
Departme.11. Form Jto. 45B 1a executed by. the ClaH A Agent O.t'tioer when Ile 
returna the ouh and the pay roll 1lo the Fi.JWIOe Ottioer (R. 221 Bu. 9, 
10). 

In hi• oapaoity aa Cla.u A Agent Otfioer, a.oo1JSed. reoe1Ted tba. 
fund.a ahowu on the 'P'AY r.Cl.lll to be due the enliatecl pereonnel ot the z7;1th 
Qu,.rtermuter Compan;y tor the months ot April, June, Ju4,- and August, lH•• 
and prior to 4 p.11. or the day following reoeipt ot the t'lmcu. 111.4• h.11 N• 
turm to the Poat nm.nee Of'tioer. The :awn.ea ot all ot the abaent aen whoa• 
pq wu 1ubaequently retained b;r a.ooueecl appear on and eaoh h&4 dgD9Cl ~ 
pq roll for the reapeotin JDOntha 1nvo1Tecl (Proa. Eu. 6,6,T,8, SUpulation, 
Proa. ~. 1). :No men were "redH.aed• on the .lpril roll, and. M-ouh 'WU turm4 
in by the aoouaed. Salle JWUI were re4lhecl OD. tla.e June, .~ and .bgut roll.a 
and aome ouh turJ:184 in (R.. n, 24. am 28). Detail• u to ~.. roll.a will be 
1tD11111&rhed herein&f'ter und.er the applloable Speoitioaticu. J. 011.11 ·J. '&eat 
Officer 11 "entirely reepondble tor the ouh that 11 in h11 po11ealio11.• (L H, 
29). .A.oouaod aade no report. during .lprU, June, Jul7 or .A.uguat, lHt, ot mi- . 
lo11 ot f'lmd.1 entruated to h1a (R. 26) nor did he report at U\T tiae \hail u.;r 
o£ 1uch. fund• were 1tole:n from h1a (R. 29). 

1 S eoitication 1 Cb&r I, S eoitication 1, Cha e II 
For the IIOD o ·~ • • wu • ur1 aoo111 • • ,
231 Proa. Bu~ 6, 9 • Be •redlwd• no naua aDll ntune4 110 aonq (L lS, . 
2a,2,, Pro,.-. Eic. 9 • Bil .xeoutecl Wa.r Departaient 11pqoe Departaezrt Jol'll · 
JJumber ,ss dated SO J.pril 19"4, oertityiD.g that he/jlfd Touoher1 tor ~069.SI, 
and that no 'balano• wu ohargeable to hill (R. 161 Proa. Ix:. 9). Oil 2T j,pril 
Corporal P. J • .1realcle7 left th• ST96th Quriema1t•r 1'ruolc COJ».PI.JJ1' fftr tbe 
purpoae ot i.tteJlding 1obool at Camp LH, V1rg1D1& (R. •T) Ul4 therefore 414 
not penonal17 reoei'H hi• pq due him on the SOth ot .April (i. 159-60). It 
he had been preaent on 80 April he would han 'been pa.14 111.10 (a. ,,). ca 
the day ot b11 departure he borrow-4 t10 trom the Ocmp&IJ1' olerlc and. requ1W 
aoouaed. to repq 'I.he oomp&J21 olerlc 011t ot b.1• pq u4 ad b.1a ~ btJ.anoe 
(R. 48,5,). 1'he oompuiy olerk ftf.reim.buraecl 'b7 tbit &H\11._ 011 P&7 clq, 
ZO April 1944 (R. '8,62,U,65,58). Although the aoo'Ulecl h&4 ao-eed 1'o mail 
the balanoe ot. ,S.10 to We&klq after pq 4q (R. Gt), he .414 no'b do 10 '(L 44, · 
49 ). On Auguat 20, &tttr W'e&klq h&4 returned traa aobool he requeatect the 
balanoe from the aoouaed. who nate4 he would pq Wu.klq u aoon. u Jae eo1ll.4 
get .a oheck ouhed. (R. 49,64). Weakley 'WI.I n,11:tualq pa.14 in the latter 
part ot September out of a tlm4 prondecl bJ' the aoouaed. f'or the purpoae 

http:Departme.11


(85) 


prior to the imtitution ot the1e oh,_rge1 (R. a.t. Pro,. Ex:. 16). 

Jlme S eoifioation 2 Char Is S eoitioation 2. II 
For the month of June. the aocua drn 867.86 R. 14. 6. J Proa • .BE. 10) 
and returned $179.76 (R. l4.15.24J Pro,. Ea. 6.10). Xlu.1 latter amount r•• 
,ulted from the "red-liaiiig" ot Technical Sergeant Longrin. Sta.tt Sergeant 
Anderson and Private Riohamon (R. 24). He executed War Dep&rt:ment. 1'1.Jlalloe 
Department Form Number 46B. dated 30 ~• 1944. oertitying that he had paid 
Touober• tor $2678.10. e.nd that no balance wu ohargeable to h1a (R.151 
Proa. Ex. 10). On 22 June. Sergeant Dunning, went on furlough (R. 65. 10). 
If he ha.d been present on 30 June he would ha.Te received $157.64 pay (R. 65). 
Dunning• was not paid on 30 June. nor wu hil JWlle •red.lined• (R. 60.61.66. 
80J Proa. Ex. 12). Before leaTing on furlough. Dimn1ng1 told the accuHd he 
would let.Te with the oompf.?11' olerk the addreu to which he wanted hia pq 
forwarded (R. 70), and left the a.ddrH1 on the a.ocuaed 11 dealc (R. n.79). 
After hh return from furlough. the urget.nt uked the aeouaed. tor hi• 
J10ney (R. 66). The aoouaed stat.a he had banked it (R. se.e,.,2.11.11) 
and gave hi.a. $40.00 (R. 66,67.73.76.78)• .lbout 20 July. the aocuaed atated 
to Dwming1 he ha.d loat hi• money (R. 66.67). Dunning• told the acouaed th&t 
he would wait tor hi• money (R. 68). In the latter p.rt ot July. the aoouud 
paid. Dunning• an additional 116.00 tor a total payment ot *55.00 (R. 68). 
The accused told the witm111Dg oftioer. Lieutenant :lbealein. on 30 June 

- that he would wire the money to Dunnings th• Mxt dq (R. 61,63). l&ter. 
the aoouaed atated to Lieutenant lloealein that "he had taken oar• of it• 
(R. 62). Dunning• finally reoeind the balanoe due him.on 18 September 1944 
(R. 70). 

· .Jul S eoitioation 3, Char e I - For the month ot July, the 
aocuaed drff 2306.18 R. 23 and returll8d $239.98 (R. 14.24J Proa. Eit. 7), 
resulting .f'r0111 the "red-lining" of Corporal .Monroe, Teohnioian Firth Grade 
.MoCorney and n-ivatoa Jule,, Lookblugh, Paul. Prior, Smith and Trammel (R. 25). 
On 31 Jul.7. Private John H. Callahan wa.s on furlough (R. 74). and was not 
paid although hi• aame wu not· 8 redlined" (R. 92.93). 1'he aoouaed told the 
witneseing ottioer that he would. keep the money tor Callahan and pq him 
when he returned (R. 93). Callahan'• P&.1' for the month ot Ju17 wu ..11.~ 
(R. 71 Proa. Ex. 7). 

J.u t S oitioation 4 Char I - In .August, t2960.24 was die-
Duned to e aooueed R. 3. He returned 1114.26 (R. 14,25J Pro,. Ex. 8). 
Staff' Sergeant Manning. Private Fint Clua Olawum.1 and Privatea Balcer, 
Glouen. Johnaon IJld Morgan having been •red-lined• (R. 25). Sergeant Collini 
lett on furlough on 23 .August (R. 24) and did not reoe1.ve hi• .August pq ot 
t47.90 (R. 14, 801 Proa. Eu. ~.12, R. 95.116.118). Upon hi1 return troa 
furlough on a Sep1Mllaber. lae uked the aoouHd tor his pq and the aoouae.."". 
told him hi• MDJ' wu in the balllc (R. 9S). 1'he next enning h.e again · 
asked tor ld1 pq t.Dd the aoouaed. atated. that when he bad t1.. he would go 
to the banlc ud get the amq (R. 96 ). feohnioiu Firth Grade Watley wu 
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on furlough 1'roa 23 A.uguat to 5 September and did not reoein hi• A.nguat 
pay ot ~2.11 (R. 14,80.9~,115,ll6J Pros. Eu. 8,12)• .A.round 6 September 
he H.11' the aoouaed who gan him *30.00 and said he owed him the balance 
which he would give h1lll some other time (R. 99 ). Private Fir1t Clue lieubel 
went on i'Urlough 29 Auguat and did not receive his pq ot $39.80 (R. 14,36, 
101J ·Pros. Eu. 8,14) on 31 August (R. 80,101,115,116J Pros. Ex. 12}. Whe11 
he returned from furlough on 13 September, the aoouaed. wu oa let.Te (R. 101). 
Private Walton waa on i'Urlough from. 17 A.uguat to 2 September am did' not re
oeive hia August pq of $11.80 on the 31st (R. 14,80,102,115,ll6J Pro•• Bx.I. 
8,12). Re saw the aocuaed on 4 September who declared he would pq Walton 
at noon that day (R. 104). He did not receive hi• pay at that time (R. 104). 
Private Weathen~on lert on i'Urlough 23 Auguat and wu not preaent to be 
paid t12.s0 on 31 Auguat (R. 14,80,106,115,116J'Pro•• Bu. 8,12). On 8 
September he requeated hi• pq ,fr(IISJ. the accuaed who atated he would pa7 hi.a 
that evening (R. 107). The aocuaed did not pq him during the month ot 
September (R. 107). Private Williama lett for h1a i'Urlough on 2? Auguat 
and did not oolleot hie .A.uguat pq ot $12.60 on pq dq (R. 14,108,115,116J 
Pro•• Eu. 8,12). llhen he returned on 11 September, the aoouaed wu not · 
present in the oomp~ (R. 109). Private Rachel, being 011 turlough t'roll 

2' .A.uguat to 6 September, did not receive hie A.uguat pq ot $16.60 on pq 
day (R. 14,80,112,115,116J Proa. Ex. 8,12). en 6 September he requested 
hie pq from the &ocuaed who paid h1lll $16.00 (R. 113 ). The balanoe ot' ·SO/ 
wu not paid then (R. 113). 1'he acouaed told him to ask for 1:lhe 601 later, 
and he would giTe it to h1a (R. 11'). On 31 Auguat the aoouaed told the lrit
neasing otticer that he would pq those men who ,rere on furlough when they' ~ 
returned· (R. 80,ll7J Proa. Ex. 12). 'l'he name ot JlOne of these d::JC aen wu 
redlined. All 1ubaequentq, on 18 September 1944, received. '.th• balanae, . 
due them troa a. tum provided b;r 1.he aoouaed (R. U, Pro,. Blea. 1' am 16). 

bd OroH (Charge III) - Prior to n Jul7 1944, Corporal 'Walter 
L • .ADdenon, Private Flr,t Clase Charlie Gloaaen, Print• Mr1t Clas, Herbert 
Je.mea, Teoludoian Fifth ·Grade John H. Mar1h&ll, Xeohnician Fourth Grade 
Joaeph B. Middleton, Sergeant Walter Joaeph Wells, and Corporal Leon Jr. 
Robin.eon had aeoured loa.na froa the .bl.erican Red Crou (R. 82,83,84:,85,86, 
11e,120,121,12e,129,132,134,u5,.Pros. Ex. 16). It WU the practioe in the 
3796th Qua.rtermuter Truck Comp~ during JI.me, July and .August 1944, tor 
a. oomm11aioned ottioer to accept money from 1oldier1 on pa:, day tor repay
ment ot their Red Cross loana, to turn over the money to the Red CroH, ob
tain a receipt and deliver it to the soldier who ma.de the P8iYlll,ent (R. 39,87). 
On 31 July, after they had been paid, James gan the aooua.ed *5.oo (R. 121), 
:Mil.rlh&ll '6.00 (R. 126,127), Middl.eton $10.00 (R. 129,130), and Wella, t9.00 
R.133) to be applied to their Red Cron loans (R. 127,130,1331 Proa. Ex. 13). 
On 31 August, .lnderaon, Jamee, Marshall, Middleton and Robin.Ion gaTe the 
aocuaed '5.00 (R. 119), $20.00 (R. 122), is.oo (R. 127), ts.oo (R. 130) and 
ts.oo (R. ns) respectively, towards rep~ent of their loan.a (R. 80, 119,122, 
12?,130,131,1361 Proa. Ex. 13). Sometime in August Gloaaen gave the aoou,ed 
ts.oo tor p~ent on hi• loan (R. 80,89J Proa. E%. 13,16). The aoouaed did 
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not turn over these collections (totaling $74) to the Red Cross (R. 80, 
S2,86J Pros. Ex. 13) until 2 Ootober, when he pa.id $74.00 to t·10 Red Crou 
to be applied tOlll'ards the loans ot Allderaon. Glosaen, James. Marshall, 
.Middleton, Robinson BIid. Wells (R. 80,87,88,89J Pros. Ex. 13,16)•. Oil th• 
same day, the Red Crosa issued appropriate receipt• {R. 119,123,128.131, 
l34,137J Pros. Ex. 16). 

About 11 September the accuaed went on leave and returned approxi
mately 24 September (R. 31,40). During his absence, Lieutenant Pistor ·asaUJ11ed 
oonnnand of the comp~ (R. 32 ). About 12 or 14 September complail1t;a were made 
to Lieutenant Pistor by certain enlisted men in reference to their pay (R. 32). 
He investigated and then wrote (R. 33) to the accused in reference to these 
complaints at New Rochelle, New.York (R. 32) on 13 or 14 September (R. 33,37). 
On or about 21 September (R. 37) he received a Western Union money order or 
check from the aoouaed (R. 37) in the sum of i227.14 {R. 33.37). · On the aame 
day. Pistor sent a telegram to the aoouaed (R. 33.34,37) am on 22 September 
received another Western 1Union money order from the accused in the sum ot 
il9.13 (R. 34.37). Pistor oashed the money orders or checks thus received (R. 
34) and paid Collins, Neubel, Walton, Weatherspoon, Williams. Dunnings, Watley, 
Rachel and Weakley, the money due them (R. 36J Proa. Ex. l4J R. ~7, Pros. h. 
16, R. 50,69,97,99,102,105,107.l09,ll3). Although Lieutenant Pistor received 
from th.a accused sufficient money with which to pq Callahan he did not pa:y 
him because Callahan had been transferred (R. 34,37J Pros. Ex. 15), and be
cause the accused claimed he had paid this soldier (R. 42,43 ). Between the 
23rd ot September and l October, Pistor reoeived oomplaints from soldiers in 
the oanpany with respeot to Red Croas loan.a (R. 38,39). He subsequently had 
a conversa.tion with the accuaed who ahowed him a list of names and a.mounts 
and asked.him to take the list to and pq the Red CrossJ he (the aocused) 
had the money in his pocket and was ready to pay- it. Lieutenant Pistor de
olined to go as he was too busy am did not want to have anything to do with 
th.a matter (R. 40-41). The list that the acoueed showed him. totaled $74.00 
(R. 41). 

For the defense. 

Tl].e accused. CaPtaiD lroltaie, being f'ull7 warned of his rights,. 
elected to testify' under oath (R. 144). On 27 .April 1944, Corporal Weakley 
who 1IU about to lean for aohool, told him that he needed money to travel 
(R. 149). It wa.1 agreed that the oomp~ clerk would lend $10.00 to Weakley 
and be reim.buraed by the aocuaed out of Weakley-'• pay- (R. 150). Weakley 
was not present on 50 .A.pril 1944, am wu not redlined {R. 150). The aoou.sed 
reimbursed the oamp~ olerlc t10.oo, inaerted the rem&inder of Weakley'• . · 
Pt.:r, *5.10, in an envelope (R. 151) and put the envelope in h1a foot locker 
whioh was kept under look aDd kq (R. 1Sl). on 27 June 1944, Sergeant Dunn1nga 
left on furlough (R. 151 ). The aoouaed told Dwmings to leave his addreH 
with the oompaq clerk and stated that he would wire or mail his pay to him. 
(R. 152 ). The aoouaed did not aend the money to Dunniaga beoawae the memo"T 
randum oontaining the Mldreu wa.1 loat (R. 152). Re put Dunnings' pay in 
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the • a.me enTelope Yith Wealr:le;y' • money in the fooi; looker (R. 163). · The 

aooused did not uae the field at.fe in the orderly room to which he and. the 

aeoond in oo.JIIIIWld had the only- keys beoauae th• field a~e wu open quite 

a tflfl times during the dq and he felt tbat the money would not be as aaf'e 

there u in his roOlll. (R. lP,112). After returning trom !, July- 4th week-end, 

the aoouaed diaooTered that his too1s looker had been broken into am tbe 

money stolen (R. 164). He did not report the loaa (R. 154,173,180). About 

a. week after hb return trom furlough, Dunnings asked the aoouaed a.bout hia 

money and the accused told him tha.t he bad. the JDOney in the b&nk and would 

get it for hia at the first possible ohan~• (R. 166,174). A ffffl day• later 

Dunnings again aaked the aoouaed for his money (Jl. 155). This time the ao

ouaed stated that he had lost-it (R. 155,174). On this occasion aoc1.1Sed 

ga.ve #4().00 to Dunnings who stated that aoouaed oould pa.;y him the balance 

when he had it (R. 165). Subsequently, he paid Dwminga another il5.00 

(R. 155,156). On. 31 Auguat 1944, the accused'• oomp&ny" WU_in bhoua.o (R. 

157). Fbllowing the re oeipt ot thlt August pay roll from the finance otfioe, 

the accused paid the men who •re present, returned the pay of those men who 


, had been tralllterred from or were not in the organization and plaoed the money 
£or men on furlough in an envelope ( R. 1ST). The total amount that he re
tained for the men on furlough 1t'U $173.23 (R. 168). On 31 Jul;y, 1944 and 
again on 31 August 1944, the aocuaed collected money from men in his organ
ization to apply on their Bed Cross loans (R. 158,160,161,159,206, Det. Ex. 
A and B). Beoause of the pressure ot duties and the shortage ot offioera 
during the month ot August, the aooused wu unable to pq the Red Croaa the 
money that he had collected on 31 July 1944 (R. 158,171). On his return to 
!)GP on 31 August 1944, he picked up the ennlope containing the 31 Jul7 
1944 oolleotiona with the expectation ot paying both this amount and the 
amount he oolleoted on 31 Auguat 1944 at the same time (R. 168,198). On 
31 August 1944, he put the Red Cross money that he had oollected in the same 
envelope with the collections ot 31 July, clipped with the envelope oon

);aining the money for the men on tu.rlough, an1 placed the envelope in his 
pocket (R. 162,170). that evening, while prooeeding on a black-out drive in 
the biTouao a.rea, he lost the envelopN (R.162,170). A search tor the en
Telope, on the liight ot 31 Auguat 1944 and l September 1~44 wu unauooeaatul 
(R.162). He did not report the loss to aeyone (R. 163). When the men re

. turned tz:om tllrlough and inquired a°!)out their August pay he ade excuaes 
and endeavored to borrow money trom other ottioers (R. 163,200,203). He 
reimbursed Watley and Baohel in part trom his own fu.nda (R. 163). Callahan 
received his pq, tll.30, when he returned. trom furlou1h (R. 187,188). The 
aoouHd went on lea.Te on 12 September 1944 (R. 164,183). ,llhile he wu home, 
he withdrew molle_y tram his ea.Tinge bank aocount in !Jew' Roohelie, lfew York, 
and wired $271.M to Lieutenant.Pistor by Western tJnion on 21 Septober 
(R. 164,183,185,188). This wu done before he had reoeiTed ~ comnunio&• 
tion .t'rOlll Lieutenant Pistor or tram ~ other officer in hia battalion (R. 184, 
.l?l). !ha.11 1ame e.rternoon he reoeiTed a wire tram Lieutenant Piator requHtiDg 
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an a4d11.1oD&l. $19.13, which he imlllediately wired. back b;r Weaten Union money
order (R. lH.186). He wu uu.ble to withdraw thia :money· from hi• aaTi.Jlga 
aooount prior to 21 September became the bank book wu in the ouatoq ot 
hi.a family and he did not reoein it. troa th.ea Wltil 20 September (.R. 189, 
193,194). The aoouaed. returned to hia orgazdsation oa M September, or 25th 
ot September 1944 (R. 164). On 2 Ootober 19", he asked. Lieutenant Piator to 
go to ~ Red. Crou tor him., pay the money on the loana ot the n.rioua enlisted. 
men and obtain receipta (R. 165 ). Pu tor atated he wu too buay and would not 
.do ao (R. 165). Xhe aoouaed then obtaiiled pel"Jlliuion fr'~ hia superior ottioer 

. went to the Red Crou and paid them t74.00 (R. 166). Mr. Reilly ot the Red. 
Crou., gave him a receipt tor the tM.00 and aaid he would gin individual re
oeipta to the enl.iated men oonoerned (R. 166). When the accused mad• hia 
aocounting to the tin&noe ottice tor the JDOaeya he reoeiTed tor the p~zxt 
ot tr09p• on 30 April 1944, be oertified 1A hia atatement that he had paid 
Woakley the amount ot fl6.10 (Jl. 166). .A.t the time he signed. thill oertiti 
ea.tioJl he lcnft' it ..... f'alae (Ju 169). Following ~nt to the troop• oa 
SO June 1944., the aoouHd :made an accounting to the f'inance ottioer and cer
tified that he bad paid Sergeant Dwmi:aga the amount of' hia pq., $151.66 
(R. 156). At the t1ae he aigned thia ata~eat he lcamr it waa false and 
that he wu aubmittbg a ,falH report (R. 168,169). 11. waa no11 hia intentiOJL 
to deoeiTe the Po•t Finan.oe Officer in making theH talH atateaents (R. 166). 
In. the organization where aoouaed had aened previouaq a.a a Clua A Ageat, 
it wu the praotioe to withhold :money ot men on furlough who wre expected to 
return within a ahort time atter pay day and to pq theH aoldiera u •oon a.a 
the7 retu:('ned (R. 166 ). The acouaed withheld the money ot the aen on furlough 
for their oonvenieace a.a he realbed that they would need their mon97 upoa 
their retura {R. 166.,166). Be had no·1ntention to deb'aud or embe11le (R. 
166,166). During the months or April., May, June, Jul7 and August, the aooua~ 
had. no 'UD.Ulual expenae1 (R. 1T6,1T8,182,183) with the exoeption ot J200.oo to 
il00.00 apent while on oonvaleaoont lea.Te in .April (R. 182) and had no allot
ments to hi• tami.17 {R. 186.,161). While the aoo1111ed had War Bonds whioh he 
had purohaaed for ouh they "re _in ,,-te-iceepi:mg with hia family- (R. 200). 

Sergeant Pumphrey, the oompaD7 olerk., oa1led aa a witness by the 

defense, teatif'ied that the day atter Sergeant Dwminga went on furlough. he 

foUJ:ad the memorandum containing Dwming1 1 addreaa on his desk (R. 139). 

Before 30 June 1944, the memorandum waa mi1pla.oed (R. 140.,14:1). About a day 

or two be tore Dunnings I return trom furlough, the memorandum wu found (R. 

141,142). . 


It wu atipulated that if' f'i n tormer Commandillg Officer• ot the 
a.oouaed and the ExeoutiTe Officer of the 131th Quartermuhr :S..ttalioa (R. 206) 
were pre1ont and porn aa witne1aes they would teatiiy that the aocuaed. 1a repu
tation tor honesty and. integrit,. and u a la:w abiding oiti1en1raa good and 
that hie efficiency in performing hie dutiea wu excellent (R. 2051 Def. k.O). 
The preaent oamo,nding officer of the aoouaed., the aoouaer herein, alao teati 
f'ied that the etfioienoy of the a.couaed. _and hil reputation tor hoaeaty- and 
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I 

iategrity" were exeelle11.t (Jl. 207, 208) but that i.f the faota detenni.Jled bJ 
hie inveatiga.tion were aubsta.ntiated,. he would aot deaire the a.oouaed u an 
otf1.oer in h11 battalion (R. 208 ). 

,. The reoord clearq eatabliahea that aoouaed, aa the clul7 deaipaated. 
Clan A. Agent Otf1.oer to ma.lee payments to the 3796th Quarten1aat1r Compa117 
tor the months o.f April, June,- Jul7 and August 1944 reoeiTed. trom the Poat 
Finance Otfioer at Cup Rucker, Alabama, oaah f'w:Jda tor that purpoae, and 
did not diaburae them in their entirety or acool,Ult properly tor them, u re
quired by apecif'io Ans.ry Regulations. "When he dieburaed the pa7 roll tUD.d 
on 30 April 194-& he did not pay Corporal Weakley, who wu entitled to r.celTe 
115.10. Acting upon the Terbal authority granted him bJ the corporal, he 
paid the oampe.ey olerk, to whom ,the corporal wu illdebted, the aum of tl.O, 
but tailed to forward the remaiJlder to the corpore.l.. When he diaburaed. the 
pay roll 1'und tor June on the 30th ot that month aocuaed retained the 1um of 
tl57.64, which was the amount due to Sergeant Dnnn1ug1. '.the aergeut had re
quested the aoouaed to forn.rd his pay to him, owing to the fact that he would 
be a.baent on furlough on pay day. The aocuaed neither forwarded the JDOD.87 to 
Sergeant· Dunnings nor did he pay him when he returned from .furlough. W1thout 
the knowledge or co:caent of the enlisted men involved., aoouted on 31 Jul7 
1944 reta.imd from the pay roll money #ll.30. which was the amount due to 
Private John H. Callahan. who wa.e absent on furlough on pay dq., and., on Zll 
August 1944. #173.23., which was the tot&l amount due to seven other enliated 
men who ir:ere on .t'Urlougb. at that time. Only a pa.rt ot the ainounta 80 retained 
by a.oouaed waa paid by him to th~e aen when requested to do ao upon their 

/ 	

return. In no instance did• the a.oou,e •redline• or have •red.lined• b;y. the 
witnessing officer the nameil of the aen to whoa.p~:nt •u not :made, nor 
did he disclose on the return.a f11f¥1 by him with the Finance Ott1oer on 
''l'.D••F.D. Form. No. 45B" tha.t he had failed to pay tham or that he had. re
tained the funds tor their payll8ld;_. In rendering hia return on this tol'll 
for April, a.ocuaed acknowledged receipt of $3069.65. luted no cash- returned., 
a.nd cert:W'ied tbat he had rc::.unwd paid Toucher• (Fi pq roll) for the enti.re 
amount and that there was no balance che.rgeable to hia. In making· hia return 
for June., acouaed acknowledged receipt ot $2857.85 lieted cash returned ot 
$179. '15 (which covered amounta due men whose JlUleci l1ad been redlined but did . 
not include the amount du to Sergei.At Dunnings)., aid oertif1.ed. that he had 
returned paid Touohera (the pay roll) tor the entire amount leu the ca.ah 
returned, end that there waa no balance ohargea.ble to him. He a.oknOlrled.ge4. 
that he knew theae statement• to be false. but clenied that they were ma.de 
with 8.1lT nil intent. The evidelJOe, justifies the conoluti'oa th&t Corport.l 
Weakley authorized the aoouaed to pq $10.00 out ot tM .111.10 clue h1a 
on the April pay roll to the Compe.Dy' Clerk and. .tor.-ari·.the.'baluoe by mail 
to Corporal Wea.kleyJ that the accused paid the $10.00 to the Ooapa!lJ olerk, 
but that the t5.10 wae neither tonrarded ~o nor eubaequentl7 paid to 
Corporal Weakley when he requeated it upon hie return from aobool on' 6 .A.ugut. 
7he ertdence juetifi•• the further conclu.aion that prior ~o hie departur• 011. 
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a furlough in June, Fi.rat Sergeant Edward L. Dunning• a.uthorhed the aoouaed 
to forn.rd the pq due him to him by mail. but that a.f'ter withholding the 
amount tram the pq roll aoouaed dia not forward it to Sergeant D11nn1nga 
and did not pay it to him upon his return from furlough. It wa.a shown tha.t 
partial payment• were made from tiae to time therea..f'ter by tM aocuaed to 
Sergeant Dunnings. The money• wUhh.eld by a.ccuaed from the pay roll f'wld. 
tha.t should have been paid to enlisted men of hia organization were never* 
used for that purpoee. It was not until the latter part of September that 
he .f'inall7 paid all ot the men in full out of hia personal tunda. Deapite 
accused'• contention to the contrary-. the evidence is oonvinoing that aocuae<l 
did not remit the emount due until after Lieutenant Piator, his suooeasor u 
company commander. had written him about the complaint• that had. been made. 
No report waa eTer made by aoouaed that he had lost &:r:lY' ot the tUDda entruated 
to him for payment to mellbers ot hia oolllllWld. DOr that &I\1 pan of it had been 
atolen. nor h there &Jl1' evidenoe in the record to aupport accuaed •a atatemeJtt 
that he either loat a oonaiderable portion of the fund.a or that they had bee.a 
stolen &Olll him. · 

With regard to the amounts en.trusted to accused by Tarioua member, 
of his comma.Ild for repayment of loam to the Red Crosa • made the basia of 
Speoifioatiou l to 8 of Charge III. the evidence eatabliahea. and the ae
euaed admit,. that he reoeind the amount, {totaling $74.00) set i"orth ·1n 
the Speci.f'icationa on approxima:tely t!ie dates alleged. and that he did not 
pay the Red Crosa until 2 October 19'4. Acouaed'• stt.tement that these tum• 
were lost or stolen ia not aupported by' ~ other erldenoe. nor-is there UJ¥ 
contention made by him that he reported their lou or thet't. 

The Board ia of the opinion that t.he record of trial 11 auffioie.at 
to support the findings of guilty of all ohe.rgea and apeci.f'ioationa • whioh may 
be grouped into three claaaea and will be disouaaed according~• (a) Em.
bezzlement of fuma belonging to the United States. turniahed and intended 
for the military aervioeJ {b) ma.king false official atatementaJ and (c) embezzle
ment of private fund.a. 

(a) 	 &nbezalement of .f'unda of the lhited States. furnished 
a.xwi intended for the militaq aervioe. 

~beulement 1a the fraudulent appropriation ot property by a peraon. 
to whom it ha.a been entrua ted or into whose handa it he.a lawfully come (Mell 
1928. par. 149h)~ The proof required to establish guilt of a ohe.rge of em
beazlement 1a Ta) that accused was entrusted with certah money or property 
of a certain value by or for ~ certain other person, u alleged.a (b) that he 
fraudulently converted or appropriated auoh money or propert,J and {o) tlie 
faota and oiroumatanoes showing that auoh oonveraion or appropriationwaa with 
fraudulent in.tent. In additioll where the propert, belonged to the Ua.1.ted State• 
and the oharge is laid under Article of War 94, there must be proot that the 
propert, belonged to the United Statea and that·it was t'Urniahed or in.tended 
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for the military aerTioe thereof aa alleged {KCll 1928, par. 15<>!,)• 
·. . 

It ia not questioned that aoouaed received f'rom the Finance Officer 
or Camp Rucker, Lieutenant Turner, amounts autfioient to pq the enlisted per• 
sonnel ot his oomp~, as shown on the pay rolls, and tl:la.t there were inoluded 
therein the items described. in the tour Speoif'ioa.tiona of Charge I. 1'he evi.• 
denoe establishes, a.nd the a.ooused adlllita, that a.ooused failed to pa::, the 
emounta aet forth in the Speoitioa.tiona to the member, ot hi• oommsDd, absent 
at the time p~nt wa.a llll8.de to the other members ot the ~· 1'he onl7 
questions presented, theretore,are whether a.oouaed appropriated or converted 
the tunda with fraudulent intent, and, in the oaae ot the amoun:t• described 
in Speoifioationa 1 and 2 ot Charge I whether the fund.a belonged to the United 
States a.t the time ot oonveraion. 

Considering the latter question tint, it ii ·the oonoluaion ot the 
Boa.rd ot Renew that despite U\Y ~Jar• arrangement between the parties where
by aoouaed should tonra.rd to Corpor eak:ley- and Sergeant DunniDgs the a.mount. 
due them reapeotively tor the montha ot April and July, auoh funds remained 
Government property furnished and intended tor th., military service thereof 
until aoouaed had properly aooounted tor them. 

It ii provided in~ Regula.tiona 35-2320, 1 April 1942, that, 
unleaa circumstances prevent, troops will be pa.id eTery month (par. la). 
Para.graph 4 then lays d01'11 the t'ollowing rule 1 

"4. Pa.$nt of troops. - Troops atJosta. camps, stations, 
or J.n the fied will be pa.id IN PERSON Loapita.ls supplied.7 by dia
buraing oftioera or their agent officers asdgned to auoh duty b;y 
proper authoriv.• 

Para.graph i ot J.nrv Regulations 35-120, 26 ~ 1943. emphasises the 
necessity tor payment direotq to the person to whom it ii due. as follcnr11 

115." General responsibiligJn oonneotion with esrment•. - a. 
General - EXCEPT M OTHERWISE CRIB.ID BY UW OR REGULATIONS pay
ment• ot publio money mq be made ONLY TO THE PERSON 1'0 WHOM THE MONE!' 
WAS ORIGINA.U.Y DUE. .A.ooountable ottioer,, their deputies or .A.GENT 
OFFICERS••• must pereonall7,1uperTise every Toucher paid b;y th••• 
ad~pt proper measures to insure that all oheoka reaoh the persons 1a 
whoa• favor they are drawn, ·a.n:1 MAKE ALL CASH PAYME?iTS, DIRECTLY TO 
THE PERSONS TO WHOM THEY ARE DUE. n (All oa.pitals supplied.) 

.Further expreaaion. ot the neoessi ty tor payment ot enlisted men 1a 
person is found in the follffi:ag pertinea extraot, trom Arm¥ Regulatio.na 
34&-156, 15 January 19431 

•1. S1gniag ot P!l roll,. - a. Caah Pa,YJIM?nts. Onl7 the origin.al 
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pq roll will ~ aigned. by '\he aeL fboH men who tor azv reuon 
ARB mT 10 BE PAID 1)1' C.ASR will not lign, but lh.N will be drum 
through the apaoH intended. tor their aipaturea. It th• l)a1' roll 
ii inad:nrtently' dped by 1uch aen their dgnature1 will be 
deleted. ,/lrapit&la •'1PP11ed.J · 

· "b. lfttaeu1if ottioer. - Cuh pqmeata to enlbted. un will N 
1'1.taeued by' u oFoer iho 1a qualified to identity the pqee. See 
AR S5-120. 

"8.·Sroplamental pay rolle. • '!he DAUi ot aen joining a.tter. t» 
--aubaiuon ot, the pq roll to the di1burdng ottloe, &Dd thoae ..a 
who were not pt.id wit!1 their organization on the dHiguated pq clq, 
will be allterecl on a auppl•ental pq roll ud 1ubaitted. to the di•
buraillg otf1oer tor pqJMJlt.• 

. 
•11. ~em· 'While on turloueaor detached ••rTioe. - ... Clleok 

~ata - ata&d. - WK.. enila~ aen dealre papent lltUl.a ~ 
UGB Zoapital.1 auppli.g or clet&ohed Hnioe, their t.OOOUllta •11.J. 

be 1t&ted on a upan.te pq roll with the &4diUonal remarkl, 'Enlisted. 
11aJ1 o furlough (or det&ohecl Hnioe) 4eair•• payzaa'\ by oheot: mailedto------ (cle1ignat.cl a4dre11)•. . 

lJl deaoribi.Ag the t\motio.na and obllgatio.na ot •""'9nt Otf'ioen". 
J:nq Begulatio:aa 36-320, lT .rwi. 194S, quotH 10 Uaited Statea Cod•• l'n, 
whioh 1peoif1oall7 1tipula'\ea tu.t an agent ottioer dedpated. by' &A aooount
able ottioer to Jl&lce dbbura...ata tor hi.a 11 peouni&ril:, rNpomible to the 
United States tor the monqa ~wd to ,uch agat ott:loer, and tba.t tM 
aoooWtt&'ble· ottioer remt111.1 d.ailarl7 re1pomible. Paragrapll lTa, Chang• 
,, 28 Apr~ lk•, thea prond••, 

•11. .looowatll ot Clu• .l agent ottioen. •. a. (.la ohanced b;r 
C z, 1 Jf&r "} Clua .l agent otrloera will make the uoeH&J7 re
turna to the aooountt.'ble ottioer within 24s houra after oomplet1on 
ot the p&rtioular p~ent;a tor whioh dea1gm.ted. fld• inol'lld.•• 
amount. :aot pdcl to enlia1;ed un wbo•• zwaea are redlined on pq 
ro11,•. · 

It 1a apparent tr• a oonddera11ion ot theH regula1dou tba;\ eTef7 
prorldon ba.i been -.4• -o auve cl1reo1: p.,..nt to wilted.-~ per1oa ot 
the pay clue to th-. JJeither law ner regllla1dona ,perm.t pqaent ot u •Dlilte4 
:man'• pay to t.n agent. He b· to be paid in person, or bJ' mail when he 4••1r•• 
p~nt while on tvloug)l or 4e1;a,oud Hnio• and 1uoh 1ntentto:a 1a upreHe4 
on a Hparde pq roll I Uld all .-.. no1a pd.cl 1a penon )7 th• .lgnt Offlo•r 
llUlt be returned to the aeoowrtable offloer. IDd1oatin ot the attiwcl• ot 
Congrea, on this iu'bjeot ii Jlerl•e4 StatutH 1291, 10 v.s.c. HZ, whioh reader• 
inTalicl uq ulipaem ot pq b;r a "DOD-o-111ioucl ottioer or print.• prerlna 
to hi• cl1aoh&rp. 
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tile Board ot Re'ri... baa u hedtanoy, therefore, 1a laold.iag ~-.. 

'1Jltil 1,;he U1iiU&l pqiaen11 1;o the illtereaffd enl.iated ..., IIOUJa reeeind 1'J' 

Clue .l agen1ii otti.oera tor aula. pqunt are properv et 1me tldMCI Stam 

entrua'\K to the offlHr in hb ottioial oap&oifir. By' NUo• of Wa Ti• 

we are ot the opinion ur1 hold that the Gonrmun. hllda reoeiwcl "T .....a 

tor ~:at to Corporal Weakley u4 Sergeaat J>mmi».ga, regarclleH ot the a:_ 

~ arrangement NWHY.l the p&riiH, r9N:l:aN ~ prope"7 et~ tla11;.r

ltaiia hrniabed and inteadecl tor tlae a111tary Hnio• tureot am ... ,.. 11:9 

properl7 at the ti.lie ot tla.e tlrG embeula.••• · 


Tu Board. ia ot the opinien that the niclena• .tw.q ,1,utitiN 1.be . 
OODOluaioJl reaohecl b7 the 00\l~r ilh&1s t.HUecl 1"ra\llS.ulu.tl7 OOJffenecl "1ae_ fb4a 
deaoribe4 in the tour 1peoitioatiou. .Admitting, witbo•t o....a:1.ag, tb&1J ao
ouaed. rewhod the •o,uxb clue w Corporal.lreaklq am 8ergeaa1s l>mm1.aga tor 
their 00J1Tenienoe, at. their reqaHt, the tan· reme:l,na that wheu cl-.m wu 
-.de on him tor theH aau •• tailed w pq thea, a tar 1Mt1.er :l.m:l.oat:l.oa ot 
hi• btent than hi• proteatatiom ot 1.miooa.oe~ .u to the aoant. c1..or1'be4 
in Speoitieatiom a ud , it 1a DOt nu urged. by aoouHcl that hi• uUau 
were bued on iutruotiom or requ..te f'r• the 1Dd1Ticlual• :l.lnolncl. B1a · 
ol&im that he 1IU aotimg tor the oomaaieaoe of·~ abao:1; enliahcl Ma 1a 
belied by .hie aoUou, £or, u. in the oue ot Sergua'\ Dvnn:laga &all Corpon.1 
Weakley, he tailed to pq theee ua whea requeat wu aacle 11pe>n h1a hr pqaen. 
!he oo~ plaoet, ud 1.h.11 Board pla•••, iao faith in a.oomecl'• hlltutie 
atoriu abo\11; hu lou· ot thNe ..twJd•, whiu he olaia ao oe.rehlly \o h&n . 
ea.nu.rlced and aately plaoed. uide tor tile aea ot hie oomwead. Aooaaecl'•. eon
.tlioUng atataeat. to Tariou •n who aought P&1J11&•t1 hia tailllN to report 
the alleged. loH ot the twa4a 'h Ida 0011111,ndillg ott1oer1 U• palpa1-ly tal.H 
teatimo~ that he Nllitted. the amormt due the ••n ot.hb oominand. to Uenam 

. P.lator 'betor~ reoeipt ot that ottioer•a letter, reporting the...,,. ocaplaiJne~ 
tor the exa.ot amount re:mitted. later by the aoouaed..by' wir•, a r-1"-.aoe whioll 
1ru auppluen:tecl a t ... dqa later by' wire in reapome to Re traa Lievtenazrll 
~tor, oallbg h1a attention to the taot that ad.di'Uona.l olaiaa W beu . 
f'iled by enliatecl men ot the Ocal)UJ1'J hi• oft-repeatecl retent:l.oa ot pq et 
men. absent on pq dq witho~ :aak:IJlg Pl'OIJln aettlt1111U.tJ all eloquml.7 a'1iNt 
to the tut th&t the &o0llle4 trt.u1h1l.e11\17 apprepr:l.atecl '1w 110nq 1.Jnelld.ed. f.r 
the papeat ot ••'ber1 et hia •-end. I:atm :1.a·wt lutuoea 1111111 'be 
4etel'IIWIN. 'bJ' a penon•• ao'1•· ina.·e •t aeouecl 1n the preaea oue ar• 
DOt only eouiatent wi"11 pilt lnn'boouhtent witll 1.wouoo. !be loart 

,:ti~•, therefore, that the reoer4..,.at trial 1a legal.17 euttioien ·to 1,q,pen 
~· t1nd1np ot piU7 ot all to•r lpeo1~ea1:1ou et Charge, I. · · , 

(b) Pal•• ott1o1al •11&"-a._. 

IA aooordanoe wii:h Changea ,, JZ,q •pl•ttom 11-120, 111pra, uoue4. 
wu required to make h1a nwrn .,iibe nna.e Offloer w:l.thi.11. U ._.. after 

. reoeipt ot the f'lmda tor p~ll'tl to 111M ___.rt, ot h:1.8 •- ... 111der "

-1,.
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ata.ndard operating procedure a.t the Poat the tiJae wu extaded to four 

o 1 olook of the a.tternoon following the receipt of the fuada. J.oouHd. -.de 

U. returns within the atipula:ted. period. Pa.ragra.ph 19 et Anq Regula.tiou 

S6-S20, 1uph, requires an a.gent ottioer, 1n oonneotion with the tranater 

of pa.id vouo era aJid cuh balanoe to the aooowita.ble oftioer from whoa he 

hal received f\1.JMia, to furnish a return oa ....D.,P'.D. Form Bo. •6B•. lt 

ii olear, therefore, that auch a return 1a an ofticia.1 docUDaJLt. Ia tb.e 

return tor both .6pr11 and June, a.ooused :aade the deolaration tha.t "there wu 

no bal1U10e obargeable to hiL lJL Tiff of the oonolulio:u reaohed. 1n oomieo• 

Uon with Speoifioationa 1 am 2 of Charge I, thil 1t&teaea1J ._. a fa.lH ou 

in each iutanoe, :u.de with il:ltent to deceive the Finanoe Ottioer. !he 

making ot a ta.lie official statement with ,uoh an htent ii an ott-eme under 

the 96th or 96~ J.rticlea of War, depelld.iag upon theoiro\lllt&noea. Sbce 

a.couaed well knew that he had retaiDed fund• belonging to oliate4 un, hi• 

aotiou olearly ooutiwte oonduo1J unbeoolli.Dg both to an officer and a. gentle

man, alld support the findings ot guilty u».der the 96th .Article ot War. 


(o) lhbeulem.ent of Enliated Ken•• ll"Unda. 

her;y element of embeulemeAt, a.a detailed in the dhcuHion of 
C)Mt.rge I, hu been eatabliahed in oonueotion with each or the eight apeci• 
tioa.tiona, oha.rging a.oouaed "'1th oommiuion of that of'fenae by' fra.udulentl)r 
converting tunia tunied ·over to him by' enlisted :mell of hi• COPDaJld tor 'the 
purpoH of ha.ving h1:a make p~enta for them to the Red CroH 112 pa.rtia.1 
reimbursement ot loans made to th• hT that organbatio:u. Acouaed doea not 
de~ the reoeipt of these fund.a whioh he eTentually paid the Red Croaa on 
2 Ootober 1944. He :merely protests his good fa.1th 8lld relies upon the a.l• 
leged 1011 or theft of the tw:Mi8 a.a an exoue for hie failure to oa.rr,y out 
hia obligation. As ,ta.tad in oonneotionwith the diacuasion ot the embe&ale• 
act ot ll:dted State• property, no reliance oan be placed. on thea• proteatatiou 
of innocence in Tiew of the attendant oiroUID8tanoea. Some alight diaorepanoie1 
a.ppear in the dates upon whioh the tmda were embeuled. but theH are ziot aut
tioieRt to affect the lega.lity of the tindhge, ainoe the approxill&te datea are 
gin:u am aoouaed admitted the receipt ot the f'ullct.. u in the oue of the 
anbeulemeat of tu.Dela ot the Uaitff Sta.tes, aoouaed a.ttempted to ahow h1a 
lack ot fra.udulent intent b7 his payment ot the f\mda at a later da.te. Re1t1
tut1oa 'U¥ be oonaidere4 in mitigation or u otteue, but it ii ao defeue 

.where the oriN 1- othtrwiae established. 

' 
I. War.Department reoorda show that a.ooued. 1• S2 79a.ra ot age u4 

ain&].e. Re 1' a graduate 9f ·a high school and ot the Paob.rcl Bud.nen School. 
am attended for one 7eu bv.t did not graduate trca the llniverd,ty ot 
llisoouia. lie entered the Hrvio• oa 29 .April l9fl u an enlisted :mu., and. 
served a.a auoh until hi• gr.aduation froa the .b.ti&iroraf'b ,Artillery O.ttioer 
Candidate School, Camp D&via. Borth Carolina, on 22 Deoember 1942, a.t which 
tia.e he wu diaoha.rged in the grade of 1ergeant. He wu OOlllllliuioaed ,eocmd 
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lieutenaat, Arrq of the U:lited State• (baaio arm ot senioe. Coaat .A.rtiller,y 
Corpa) 23 Deoember 1S42, and assigned to the 474th .Antiairorai't .A.rtille17 
Battalion, with whioh he aened until. 20 August 1943. On 25 June 1943 he 
was promoted to first lieutenant. From 18 September 1943 to 13 Februa.r,y 
1944 he we.a on duty at Anq Ground Force, Replacement Depot Bo. 1, Fon 
George G. :Meade, l4aryla.m. and on 23 February 1944 wu det&iled tor dU"t7 1:a 
the Quartermaster Corps, and auigned to the 3797thQuartermaater 1'ruot: 

Company. ~ 3 March 1944 he wa.a transferred to the 3796th Quartermaster 
Truck Company. a.nd. served aa a oompa.ny oomine.Mer thereof' until relieved, 
according to the record ot trial, on ~5 or 26 September 1944. On 10 .luguat 
1944 he we.a promoted to Captain in the A:rmy of the United States. Hi• rating 
for perf'orma.noe of duty for the entire period trom 6 · Je.nua.ey 1943· until the 
date of hia recammenda.tion tor promotion, 22 July 1944, wu "excellent". 

6. The court waa legally eonatituted and had juriadictio• of aocuaed 
and the offemea. No errors injuriously affecting the 1ub1tant1al rights 
of accused were committed during tu tria.1. The Board. of Review 1a of the 
opinion that the record. of trial b legt.l.ly autticient to 1upport the find
ings and the sentence and to wa.rra.nt oonfirmation of the sentence. DiamiHal 
ia"mandatory upon conviction of a Tiolation of Article ot War 95, and ia au
thori&ed,upon conviction of a violation or Article of War 93 or 94. 

Judge Advoca.te. 


Judge Advocate. 
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SPJGK • CK 268707 lat Ind 

· Hq MF, J.100, 1raahington 25, D.C. JAN.2S I945 
roa the Seoi'etary ot'W&r 

1. Herni.th tranudtted for the aotion ot the Predde.nt a.re the 

reoord ot trial &lid the opim.on ot the Boa.rd ot ReTiew in the oue of 

Captain Sidney Woltaie (0-104:9037), Quartenia.ter Corpa. 


2. I conour in the opiDioa ot the Board ot Renew that th.e record 

of trial is legally aufticient to auppori the tindinga- and the. •entenoe 


. am to warrant ooll!'irmation or the aentence. wa.r·Departm.ent records allow 
that acouaed, at that time 28 yea.r1 and 6 months ot age, entered the 
mili ta.r;y aerrlo• on 29 April 1941 u an enlilted man. .For eight 7ea.ra 
prior thereto aocuaed had been the manager tor the Woltaie Sportnea.r 
Compa.ll¥, a manufacturing enterpriae, originally cwned b;y hia father, in 
which acouaed had become a partner. After receiTi:ng hia buio Ar11I¥ 
tra.iDing, aocuaed aerved w1th a medical re gim.ent until he 1ru sent to 
an Alltiairora.ft Artillery Ottioer Cudidate Soheol in the fall ot 
1942. Hi• higheat enlilted grade wu that ot sergeant, in which grade 
he wu diaoha.rged upon graduation on 22 December 1942. He waa commi11ioned 
second lieutenant ia the A.nq ot the United Sta.tea (Cout Artillery Corpa) 
23 December 1942, and wu uaigned to the 474th .AAtiairora.f't Artillery 
Battalion, w1 th which he aerved until 20 August 1943. On 25 June 1943 
he wu prOlllOted. to n.r1t lieutem.nt. From 18 Septe:lllber 1943 to 23 
February 1944 he wu on dut;y at .A.rmy Growld Foroea Replacement Depot 
lio. 1, and on the latter date wu detailed tor duty ia the Quartermuter 
Corpe. He served a1 commander ot the ~T96th Quartermuter Truck Com
p~, 137th B&tta.lio•, trom 3 ll&roh 1944 until he wu relined on er 
about 26 September 1944. On 10 August 1944 he waa promoted to capta.i.Jl. 
Hil ft.ting tor pertonnanoe ot dut;y tor the entire period from 6 January 
1943 UJ:1.til the date ot hi1 recommendation tor promotion to oapta.in, 22 
July 1944, wu "excellent". J.ocording to a 1tipulation entered ia the 
reoord of trial, it tive ot hie former commanding otticer1 and the Elteou
ti~e Ottioer ot the 137th Quartermaater Battalion had been present 
at the trial they would have testified that hi1 reputa.tioll tor honeat;y 
and integrit;y and u a law abiding ottioer waa good and that h11 ern.
oienoy in performing h11 dut;y wu exoellent. TeatillO~ to the same effect 
wu giTen at the trial b;y acouaed'• lut commanding officer, the aocuaer 
in theee proceedings. In Tiew ot aooueecl'• exoellent record, the definite 
imioatiou that aocuaed iate:cded to malce good h11 detaloatiou and acted, 
not with the idea of enriching himlelt at the expeue ot th• enlisted 
men but rather to tide hiuelt oTer a period ot tiJlallcial embarruament1 

· and. hie earl:, repayment in tull ot the tund.1 'Whioh ,he uaqueaticJ:18.bly had 
em.be&&led, it i• belieTed tbat, deapite the 1erious nature of aoouaed'a 
ottenaea and hi• deaoD1tr&ted. UJLf'itaeH 1;o continue a• u otticer in the 
J.z,q ot the United State,, a ahorie:n.,period or confinement than five 
7eu1 would HrYe the ctd.1 ot juatioe. I, therefore, recommend that the 
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sentence be oonflrm.ed. but that the forfeiture• be remitted. the 
period of confinement be reduced to two years. the United States 
Diaoiplinary Ba.rraoka • Fort LeaTemrorth~ Kansas• be designated u the 
plaoe of confinement. aIJd the sentence as thus modified be carried 
into execution.. 

3•. Inclosed are a draft of a letter for your signature tra.na
mitting the record to the President for his·aotion and a form of 
ExecutiTe action designed to oarry into effect the recommendation 
hereinaboT~ made. should such action meet with approTal.. 

~ Q .~o 

3 Inola MYRON C. CRAMER 
l. Record ot trial Major General 
2. Drt l tr for aig S/tl ~· Judge Advocate General 
3. Form of aotiOA 

{Sentence con!i:med but forfeitures remitted am. confinement 
reduced to two years. o.c.v.o. 134, 9 Apr 1945) 

; 
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WAR· JEPART1':ENT 
Arm:y- Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN 
CM 269717 2 3 JAW 1945 

) WARNER ROBINS AIR 
UNITED STATES ) TECHNICAL SERVICE CO:l&AAND 

) 
v. ) Trial by G.c.u., convened at 

Captain PAUL R. EVANS 
(0-1000040)., Air Corps. 

) 
) 
) 
) 

. Robins Field., Goorgia., 9 Octo
ber ·1944. Dismi.'ssal and con
finement for five (5) years. 
Disciplinary Barracks. 

OPINION of the BOARD OF !EVIEiV 
UPSCOMB, O'CONNOR and GOLDEN., Judge Advocates 

l . . The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion, to The 
Judge Adv9cate General. ' 

2. The accused was tried upon the following Charges and Specifi 
cations: · 

CHARGE I: Violation of the 93rd Article of War. 

Specification l: In that., Captain Paul R. Evans., 451.5 Army 
Air Forces Base Unit (Sta.ff School), d:i.d., r.t Macon., 
Georgia, on or about l May 1944., with intent to defraud, 

. falsely forge the following indorsement., to wit: · 

"Ralph . J. Wright 
Capt. Air Corps 

01624013 ff 

on a certain cheek., in words and figures., as follows: 

1 "Waukegan., Ill. May 1 1944 No. 7 
FIRST NA'IIONA.t BANK 70-1.59 

Established 1852 



---------

• 
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PAY TO THE ORIER 	OF Capt. Ralph J. Wright $35 2Q 

50 •_Thi=r-·t~y__ 	 _________________fi_~_e---an_d_lOO 	 Dollars 

Henry R. Simpson, 
Major AC - 0-410196 n 

which said indorsement was a writing of a private nature, 
which might operate to the prejudice or another. · 

Specification 2: (Withdra,m by order or appointing authority). 

Specification 3: In that Captain Paul R. Evans, 4515 Army .Air 
Fo:i:ces ·Base Unit (Starr School), did at Macon, Georgia, 

• on or about 5 June 1944, 1dth intent to d.e.rraud, falsely 
make in its entirety a certain check in the following words 
and figures, to wit: 

a First Natl Bank 
No. 16 

- Macon, Ga., 
Macon, Ga. 5 June 1944. 

Pav to the order of Cash $ 210 SO
100., 	 ------------- 

5_0
~Tw~o;;....;h_undr~e_d_,,.,__t~en & mo Dollars___ ___.......______________ 

Hal Brown 
.&..c. " 

which said check 	was a writing of a private nature which 
might operate to· the prejudice of another. 

C&RGE IJ;1 (Withdrawn by order of appointing authority). 

CHARGE Ill: (Withdrawn by order of appointing authority). 

AlJII[TIONAL CHA.-iiGEa Violation of the 96th Article of War. 

Specification 1: In that Captain Paul R. Evans, •4515th Army 
Air Forces Base Unit (Starr School), did, at Robins · _ 

_ Field, Georgia, on or about 11 March 1944, wrongi"ully 
_ ,and without authority wear on his uniform certain ser

vice ribbons, to 111.t: the Purple Heart Service Ribbon, 
the Silver Star Service Ribbon, the Uni tad S~tes Anrry 
Good Conduct Ribbon, the United States Marine Corps Ex
peditionary- Ribbon, and the Yangtze Campaign Ribbon. 

-2
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Specification 2: In that Captain Paul R. Evans, 4515th 

Army Air Forces Base Unit (Staff School), did, at 

Robins Field, Georgia, on or about 11 March 1944, 

wro.ng!'ully and without authorl ty wear on his uniform 

the Marine Aerial Gunner's Wings, 


Specification 3: Ih that Captain Paul R. Evans, 4515th 
Army Air Forces Base Unit (Staff School) did, at Robins 
Field, Georgia, on or about 12 April 1944, wrongfully 
take part in a radio broadcast over station W',IAZ Macon, 
Georgia, wherein the said Captain Paul R. Evans, 4515th 
Army Air Forces Base Unit (Staff School), permitted 
himself to be po~trayed as a·returning hero from over
seas duty who had been awarded the Silver Star Service 
Ribbon for galla~try above and beyond too call of duty, 
the Purple Heart Service Ribbon, and'that he was an 
Aerial Gunner in a Marine Aviation Squadron, which re
presentations were known to be false by the said Captain 
Paul R. Evans. · 1 

He plea.dad not guilty marl was found guilty of the Charges. and Spec:i.fi
cations under which he was tried. He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due and to be 
con~ined at hard labor at such place as the reviewing authority might 
direct for five years. The-reviewing authority approved the sentence, 
designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement, and forwarded the record of trial 
for action under Article of Vfar 48. 

Ja. The evidence presented by the prosecution concerning Specifi-. 
cation-1, Charge I, shows that on l May 1944, accused entered a liquor 
store in ~aeon, Georgia, told the proprietor that he, the accused, had 
"sold a dog", and requested him to cash the personal check in the sum of 
$35.50 which the accused presented (R. 8). The proprietor "presumed" 
that the accused had "sold a dog for the check• (R. 8). The check was 
made payable to "Captain Ralph J. Wright" and was purportedly signed by 
"Henry R. Simpson, fuajor AC, 0-410196". The check was indorsed on its 
back with the purported signature of 11Ralph J. Wright, Capt. Air Corps, 
0-16240132" (Ex. l). The proprietor, who had seen the accused making 
purchases on several previous··occasions agreed to cash the check but 
requested the accused to 11put the serial number on it" (R. 8). The pro
prietor did not remember whether or not the check was indorsed in his 
presence. After the check had been deposited for collection in the 
regular course of business it was returned to the proprietor of the 
liquor store in question marked "No Account" (R. 8, Ex. 12). Several 
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weeks thereafter a woman called at the liquor store and refunded to 

the proprietor the sum of $35 .50 'Which he had advanced in the cashing 

of the accused's worthless check (R. 11-12). The evidence shows further 

that ~ajor Henry A. Simpson had no account in the bank on which the 

check was drawn and that there were no ruch persons in the United States 

Arrrr:r as Major Henry R. Simpson and Captain Ralph J. Wright (R. :21, Exs. 

4, 12). 


In a pretrial statement the accused admitted indorsing the 
check in question with the name of Captain Ralph J. Wright. He explained 
that he had met Captain Wright and Major Simpson "over two months. !f,O in 
the -Dempsey Hotel Tavern. * * * About three or four days later /fiv was 
in the Post Exchange * * * when /_hi] spied Major Simpson and Captain . 
Wright at the soda fountain". At that time they toJ..d the accused that 
they were "up from Washington" awaiting new assignments. They then 
asked the accused if he would get them either a bottle of whiskey or 
vodka. They also asked the accused if he had a "blank check". The 
accused told them that he had a check in his office. The two officers 
thereafter accompanied the accused to his office and he gave them "the 
check". The accused then excused himself' and left them in his office 
while he went to prepare a lesson. Upon returning he found them in 
front of the school. They then asked how soon the accused was leaving 
and when the accused told them in ten minutes they got his car and waited 
for him. When the accused"*** got into the car Major Simpson handed 
/fd:mJ the check made out to Captain Wright and stated that it /fii} 
couldn't get anything but Gin or Rum not to get anything, and if they 
1r0uldn1t cash a check to forget it". The accused told him that he thought 
he could cash the check "okay". The accused further explained that in 
cashing the check he had thought that he was doing two brother officers 

.a favor. He stated that since Captain Wright had given him the check to 
be cashed witlx>ut indorsing it he, the accused, had thought under the 
circumstances, that he had authority from Captain Wright to indorse it. 
After cashing the check he had given both the money derived therefrom 
and the bottle of liquor llhich he had purchased to Captain Wright. There
after he had not seen either Captain Wright or Major Simpson. Subsequently 
learning that the check had been dishonored it had been redeemed. Prior 
to cashing the check in question the accused had previously cashed checks 
of his own in the same liquor store (Ex. 1). 

12.• The .evidence presented by the prosecution con.earning Specifica

tion 3, Charge I, shows that ther~ was deposited for collection at the 

First National, Bank and Trust Company of Macon., Georgia, a check in the 

sum of $210.5?, dated 5 June 1944, purportedly signed by •Hal Brown" 

and indorsed by the accused •tor deposit only" (R. 24, Ex. 4). The 

check was honored upon presentation (R. 24). Thereafter Private Hal K.

Brown, the purported maker of the check called at the First National 
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Bank and Trust Company and complained that a check which he had drawn 
in the sum of {"600 had been wrongfully dishonored (R. 24). In ex
a.,iining Pri.vate Brown's account the officials of his bank discovered 
that the $600 check had been dishonored because the bank had previously 

· honored the,$21.0.50 check described above which had reduced Private 
Brown's bank balance below $600. In making this examination and in 
comparing the purported signature of Hal Brown on the check for $21.0.50 
Viith the signature of Private Hal K. Brown as recorded on the Bank's 
signature card, the bank officials concluded that the check in question 
was a forgery and Private Brown's account was accordingly credited with 
:;210.50 (R. 24). Mr •. Ernest s. Lee testified that as cashier of the 
First National Bank and Trust Company of Macon, Georgia, he had had 
seventeen years of experience in the identification of signatures and 
handwriting (R. 23). He explained that both the accused and Private 
Hal K. Brown had accounts in his bank and that he was able to identify 
their signatures (R. 23). He testified further that the check in 
question had been indorsed by the accused but that the signature o:C 
the maker was not that of Private Brown (R. 24). He based his 
opinion on this matter upon a comparison of Private Brown's signature 
as recorded on his signature card in the bank with his purported signa
ture as it appeared upon the check in question (R. 24). 

Private Hal K. Brown testified that ·the signature on the 
check in question was not his signature and that he had first seen the 
check in l,;ajor Strong's office (R. 28). He explained that he had lmown 
the accused since April 1944 and had three conversations with him con
cerning the purchase of the accused's automobile. In this connection 
he tectified that the accused had desired to borrow $200 from him but 
that he had not lent him any money. When he had gone to see the ac
cused at his office about the check in question the accused had said 
to him, nnon•t you remember loaning me that money?", and he had replied, 
nNo, sir., I never loaned you the money" (R. 32). At that time the ac
cused had given him an unsigned instrument written., as follows: 

"HEAWUARTERS 

AIR SERVICE cm,IlwUm SCHOOL 


Robins Field., Georgia 


1 June 1944. 

TO YlliQM ll Mil CONCERN: 

I., the undersigned, hereby certify that I will 

pay to Private Hal Brown, Air Service Command School, 

the sum of two hundred and twenty five ($225.00) dollars 
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ninety (90) days from date, in the event said Private 

Brown does not purchase my automobile. In the event of 

death of .either parties, payment will be made by and to, 

designated beneficiaries. 

PAUL R. SVANS, 
Captain, A.C. 
Debtor. 

HAL BROWN, 

Private, A.G. 

Loanee." (Ex. 6). 


The accused told Private Brown at that ti.m that, 

"We made this agreement and I typed this out at the 

time and J; am keeping one and I am giving you one. 


· So he gave it t.o me and I took it up and gave it to 

the Provost Marshal's office" (R. 32). 


In his pretrial statement the accused asserted that he had 
tried to sell his automobile to Private Brown but that Pr.i.vate Brown 
had declined to purchase it because the payment of $600 for the ac
cused's car would "run him short". According to the statment, the ac
cused then suggested, 

"* * * that he let me have two hundred dollars on the 

car, and if he decided not to buy it, I would consider 

it as a loan and pay him interest on the money. Private 


Brown later post-dated a check to 5 June 1944 :for two 
hundred and ten dollars, stating that he would have plenty 
of money in the bank at that time. I gave this check to 
rrry wife, indorsing it on the back •:for deposit only", and 
she deposited it in the bank, 5 June 1944" (Ex. l). 

The accused then describes in this statement an incident in lihich Pri
vate Brown wrongfully took an electric :fan :from a hotei and thereafter 
had no recollection of having taken it (Ex. l) •• 

~· The evidence presented for the prosecution concerning Specifi 
cations l, 2 1 and 3, Additional Charge, shows that on ll March 1944, the 
accused, without authority, wore on his uniform the Purple Heart ribbon, 
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the Silver Star ribbon, the United States Army Good Conduct ribbon, 

the United States Marine Corps Expeditionary ribbon, the Yangtze Cam

:p~gn ribbon and the Marine Aerial Gunner's wings (R. 34-37, Exs. l, 

7, 8, 9, 10). On 12 April 1944, the accused partici~ated in a radio 

broadcast over station W'~, Macon, Georgia, which portrayed him as a 

former aerial gunner in a Marine Aviation Squadron ~hich had served in 

China where the accused had been wounded in the hand and in the .toot 

by a Japanese bayonet while attempting to rescue a comrade .trom a 

·Japanese attack (R. 34-43, Ex. 11). The broadcast recited that the 
accused had been awarded the Silver Star for this act or gallantry and 
the Purple Heart for the wounds 'Which he had received in his heroic 
efforts to rescue his comrade. The evidence .further shows that all the 
in.tormation .tor that part of the broadcast pertaining to the accused was 
furnished by him and that the radio script concerning it had been read 
and approved by the accused prior to the broadcast (R. 38-40). The ac
cused himself read part of the script conce~ his experience in China 
{R. 40). The record shows that the accused has had no military service 

beyond the continental limits of the United States and has never been 

awarded arr, of the service ribbons or medals mentioned above (R. 37, Exs. 

9, 10). . . . 


The accused· admitted in his pre-trial statanent. that he had worn 
· the Marine gunner• s aerial llings but explained that in 1937 he had fired 
the ·aerial gunner's course and although he was not officially given 111.ngs · 
at that time, his pilot gave him: a smal.+ pair of wings. He admitted 
further., however, that he was not entitled to118ar them in the Army, but 
stated that he had worn them in order to aid him "to get into a combat 
unit"• Concerning the foreign service ribbons he stated that he had been 
told, in Washington that· he was entitled to wear any unit. decoration that 
was awarded to the Fourth Marines because at one ti.me he had been a part 
of that'organization (Ex. 1). · 

4. Major Leonard w. Hadley testified for the defense that he was 
in charge of the Admi.nistrative section o.t the Air Service Command school 
and that during this ti.me Private Brown was under his direction and super
vision for about three week8. Dlripg this period of time he had an op
portunity to observe Private Brown in the course of his work and to ob
serve that Frivate Bromi• s memory was •very poor• (R. 53, 54). 

· Captain Pet~ Burnett testified that he was the adjutant. or"· 

the·4Sl5th Army Air Forces Base Unit and that he had known Private Hal 

K. Brown since the organization's activation on l Apri:l.1944• He also 

testified that he knew Frivate Bro11n I s reputation for truth and veracity 

and that he would say that it was "bad• (R. 68). 


Lieutenant Colonel Charles H. Haasa testified that the .aecwsed 
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had served under him and rendered.faithful service and that he had 

given the accused a rating of' IJexcellentn (R. 67). 


Mrs. Paul R. Evans, wife of the accused, testified that she 
had been married to the accused for about a year. She explained that 
in the last week of M~, Private Harold K. Brown was in her home a~ 
discussed with her husband the sale of' her husband's automobile. During 
the course of this discussion Private Brown stated that he would give 
the accused $200 as a down p~ent on the car or as a loan in the event 
he did not purchase the car. Thereupon, accused gave Private Brown his 
blank check which· the latter filled out and signed. The accused then 
gave the check to her, endorsing it a few days later, after which he 
deposited it in tooir bank. In addi.tion she testified that she had 
taken a list of' ribbons which accused had given her and had sent· it to 
her mother and that her mother had purchased three· rows of ribbons and 
returned them to her.. When the ribbons were received accused had 
mentioned to her that there were •two ribbons on one bar that he was 
not entitled to and they were attached to one he was entitled to wear•. 
Thereafter she had pinned the ribbons on accused's khaki blouse and on 
his •ODblouse" (R. 87~0). 

· ( The accused, after his rights relative to testifying .Pr. re
maining silent had been explained to him, testified at considerable 

length concerning each of the charges against him. His testimo:ey how:.. 

ever, merely reaffirmed his previous statenents herein presented (R. 
56-66, 68-86). · · , · . · . . _ 


4!.• Specification 1, Charge'. I, alleges that the accused did, at 

Macon, Georgia, on or about l·May1944, ldth intent to defraud falsely 

!orge an indorsement to a coock dated 1 ~ 1944 in the sum of $35, 

signed by Major Henry R. Simpson as maker, by indorsing on the back 

of said check the name aRalph J~ Wright, Capt. Air Corps, 0-16240132"• 


The following elements of 'proof are eseantial to the es- ,, 
· tabllshing of the offense ch~rgeda · 

· •.(a) That a certain writing was falsely made or altered 
as alleged; (b) that such wr1 ting was 0£ a nature which would, 
if senuine, apparently impose a legal liability on another, 
or change his legal liability to bis prejudice; (c) that it 
was, the acc:!J.Sed ~o so falsely made or altered: such paper;,. . 
and (d) the facts and ci.rcui:nstances of' the case indicating the 
int8?1:;·. of the accused thereby to defraud or prejudice the · 
right of another person• (MCM, 1928, par. 149.1). · 

The writing of a false indorsement is forgery in that the act of writing 
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the indorsement is part of the mald.ng of a completed instrument. In 
Hamil v. United States·(298 F. 369), the court stated: 

"We are of ppinion that section 148 punished the forgery 
of an indorsement of such an obligation or security. The 
obligation to pay a genuine check does not become complete 
until it is properly indorsed. The forgery of the indorser' s 
name is as effective a method of defrauding as is the for
gery of the name of the drawer of the chec:ic.n 

Similarly the court in the case of United States ,v. ~ (37 Fed) 
stated that: · 

"* * * the writing the name of the payee falsely and fraudu
lently on the back is just as much a forgery of the instru
ment as any other false llrlting concerning it would be. It 
is in every legal sense ·a part of the instrument i tsalf. • 

The evidence shows that on l May 1944, the accused indorsed the 
name of Captain Ra1ph J. Wright, AC, 0-16240132, on the back of the above 
described check and uttered it to the proprietor of a liquor store in 
Macon, Georgia. The evidence further shows that the check was dishonored 
by the bank upon which it was drawn and that there exists in the United 
States Army no such persons as Major Henry R. Simpson, the purported 
maker of the check, or Captain Ralph J. Wright, whose name the accused 
employed in indorsing the ·check. Although the accused admitted indorsing 
the. check with the name of Captain Wright followed by the serial number 
110-16240132", he testifi.ed that the check had been givan to him by a per

. son representing himself as Captain Wright with the request that the ac
cused have the check cashed and purchase a bottle of liquor for him, and 
that under the circumstances he, the accused, believed that he had the 
right to indorse the check with Captain Wright's name. The admitted 
·conduct .of the accused in cashing the check by indorsing it with another 
person I s naine without adding his own name thereto combined 11:i.th his state
ment to the proprietor in presenting the check that he had •sold a dog" 
was an implied representation that he was the payee of the check and in
dicates that his explanation is untrue. 

Ji. Specification 3, Charge I, alleges that the accused did, at Macon, 
Georgia, on or about 5 June 1944, with intent to defraud, falsely make in 
its entirety a check in the sum of $210.50, signed Hal Brown. The evi
dence concerning the Specification shows that the check was duly presented 
for payment, indorsed by the accused •for deposit only•. The bank_ upon 
which the check was drawn, after first debiting Private Hal K. Brown's 
account with the amunt designated in the check, thereafter credited his 
account with that sum. The cashier or the bank upon 11h:1.ch the check was 
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drawn testified that the purported signature of Hal Brown appearing on 
the check was not the signature of Hal K. Brown as recorded on the bank•s 
signature card. Furthermore, Private Hal K. ·Brown testified that the 
signature on the checkwas not his signature and the inference is warranted 
from all his testinxmy that he had never authorized the accused to sign 
for him. The Mamal for Courts-Martial states that athe ·.talsity of a 
written instrument may be proved by calling as a witness the person whose 
signature was forged, and showing that he did not sign the document itself 
and that he did not authorize the accused to do so for him• (MCM:1 19:28, 
par. 149j). Although the-accused and his wife both testified that the· 
.check in question had been delivered to him by Private Hal K. Brown, in 
connection with a contingency purchased by Brown or the accused•s·automo
bile, their testimny is contradicted by the evidence presented by_ Braam 
and the cashier of the bank upon which the check was drawn. In fact, the 
court was very liberal in permitting the defense to i:resent evidence showing · 
that Private Brown had a poor memory and that he had been involved in the' 
11'l'Ong1'ul taking of an.electric £an. The court also heard testimony that 
Brown had a bad reputation for truth and veracity. The oourt had a full 
opportunity, therefore, to weigh and evaluate the trustworthiness of the 
testimony presented by the prosecution 1fith that ·as presented by the de
fense, and the record, beyond a reasonable doubt, sustains its finding of 
guilty o:f Specification 3, Charge I~ . 

£• Speci.f'ication l, Additional Charge, alleges that the accused did, 
at Robins Field, Georgia, on or about 24 March 1944, wrong1'ul.ly and without 
authority wear on his uniform the Purple Heart Service ribbon, the United 
States Marine Corps Good Conduct ribbon, th.!:1 United States Marine Expedi
tionary ribbon and the Yangtze Campaign ribbon. Specification 2 of the 
same charge alleges that the accused did on the date above stated wrong
fully and without authority wear on his uniform the Marine Aerial Gunner• s 
lfings. Specification .3 alleges that the accused did on l2 April 1944, 
wrongfully take part in a radio broadcast in which he permitted himself 
to. be portrayed as a returning hero from overseas, who had been awarded 
the Silver. Star Service ribbon for gallantry, the Purple Heart Service 
ribbon, and that he. was an aerial gunner in a Marine Aviation Squadron. 

· The evidence shows that except for the allegation in Specifi..; · 
cation l ·concerning the United States Marine Corps Good Conduct ribbon 
of which the accused was tound not guilty~ the three Specifications es
tablish beynnd a reasonable doubt the guilt ot accused. Although the 
accused had sought to juatify his conduct in part by showing that he 
had formerly been in the Fourth Marines, had unOf.fici~ qualified as .. 
a Marine aerial gunner and that his ldi'e had pirmed on certain of the . 
unauthorized ribbons, he presented. no valid defense .f'or the wearing o:t · 
the unauthorized ribbons and decorations. In addition, the accused con
tended that he was under the impression that the radio broadcast was for 
propaganda purposes and that he never intended to falsely represent 
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himse}! as a hero. S~ch excusss do not, however, alleviate the false 
representations which he made both by the wearing of the various rib
bons and by his participation in the radio broadcast previously described. 
The wrongful wearing of service ribbons and false representations con
oerning one 1s prior service and the military decorations which he has 
been awarded are clearly conduct to the prejudice of mill tary discipline 
and conduct of a nature to bring discredit upon the military service. 

5. The accused is approximately 30 years of age.· The records of 
the War Iepartment show that prior to entering the service he was "ar
rested or received" on 14 September 1929, upon the charge of •Band E" 
and on 19 September 1929 he was received as a "delinquent" at •st. Tr. 
School for Boys Eldora, Iowan. He "attended" Oxford Institute, Chicago, 
Illinois, for 1! years, receiving a degree in business administration. · 
He also attended the Washington School of Art in 1934 where he studied 
cartooning. On 23 May 1934 he enlisted in the .United States Marine Corps 
from which he was honorably discharged on 22 May 1940. He was inducted 
into the military service of the United States on 7 September 1940. He 
was thereafter assigned to Officers• Candidate School of the Adjutant 
General's Iepartment and was discharged from the Army on 13 May 1942 to 
accept f:I. commission as a second lieutenant. He served· as an instructor 
at the Adjutant General I s school, Fort Washington, Maryl'1d, from l . 
June 1942 to 8 October 1943, during which time he received ratings o! 
"exc~llent" and •superior". 

6. The court was legally constituted. No errors injurious~ ar
fecting the substantial rights of the accused were committed dlll'ing the 
trial. The Board of Review is of the opinion that the record of tri_al 
is legally sufficient to support the findings and sentence and to war
rant confirmation thereof. Dismissal is authorized upon conviction of 
a violation of Article of War 93 or 96. · 

Advocate. 

Judge Advocate. 
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SPJGN-C}! 269717 1st Ind. 

Eq ASF., JAGO., Was.hington 25., D. C. J/.t4 31 1945 
TO: The Secretal"'J of War. 

1. Herewith transmitted for the action of tha President are 

the record of trial and the opinion of the Board of Review· in the 

case of Captain Paul R. Evans (0-1000040)., Air Corps. 


2. I· concur in the opinion of t~ Board of Review that the 

record of trial is legally sufficient to support the .findings and 

sentence and to warrant confirmation thereof. I recommend that the 

sentence be confirmed but that the forfeitures be remitted., that the 

period of confinement be reduced to· two years., that tlh.e sentence as 

thus modified be ordered executed and that a United States Disciplinary 

Barracks be designated as the place of confinement. 


3. Consideration has been given to three letters from the accused 
addressed to the President, 'The Judge Advocate General and Mr. D. A. 
Smith; to one letter from the Honorable B. R. Maybank, member of the 
United States Senate; to four letters from Varno~ J~ Kertzinger, attorney 
ot Columbus, Ohio, addressed.to The President, tbe Secretary of'\'far., the 
Inspector General and The Judge Advocate Gener~ and to two letters from 
Mrs. Paul R. Evans, l'li.fe of accused, addressed to the President and 
General Knudsen. · 

4. Inclosed are a draft of a letter for your signature, trans

mitting the record to the President for his action, and a form of 

Executive action designed to carry into effect the foregoing recOJ:1
menaation., should such action meet w.i.th approval.. 


·~ ~ . ~ 
· 7 Incls - -, ~ON C. CR!JlER 

Incl l - Record of trial Major General 
Incl 2 - Dft. of ltr. for The Judge Advocate General 

- sig.. Sec. of War 

Incl 3 - Form of ExecutiYe 


action 

Incl 4 - .'.3 letters from accused 

Incl 5 - l letter from Hon. B. R •. 


. · Maybank, member ·or Senate 

Incl. 6 - 4 letters from Vernon J. · 


Kertzinger, attorney . 

Incl 7 - 2 letters i"rc:!m MrP,1, Paul R. 


Evans., wife of ac,o\lsed 

;, 

(Sentence conf11'118d ba.t torlei.tu~a remitted and conf1nemnt · 

reduc~d to two ~ara. o.c.JLo; 1Z1, ~ Apr l94S) 
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War Department 

Arrrry Service Forces 
In the Office of The Judge Advocate General 

Washington, D.C. 

SPJGN 
CM 269771 

11 JAM 1945 
UNITED STATES ) SAN FRANCISCO PORT OF llffiA.RKi\TION 

v. 

Privates DELMOS MOSS 

. ) 
) 
) 
) 

Trial by q.c.M., convened at 
Camp Stoneman, California, 19-20 
October 1944. Moss: dishonorable 

(34632861), and WILLIAM D. 
ROULHAC (34454422) , both of 
Quartermaster Corps Detach
ment, Station Complement, 
Camp Stoneman, California. 

) 
) 
) 
) 
) 

di. scharge aoo confinement for life, 
Peni.tentiary. Roulhac: confine
ment for s1x· (6) months, Post 
Stockade, and forfeiture of $14 of 
his pay per month for six (6) months •. 

REVIEVf by the BOARD OF REVIEVl' 
LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case. of Private Delmas Moss, one of the soldiers named above. 

2. The accused were tried upon the following Charges and Specifi
cations: · · 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In thst Private Delmas Moss, Quartermaster 
Corps Detachment, Station Complement, Camp Stoneman, 
California, and Private William D. Roulhac, Quarter
master Corps Detachment, Station Complement, Camp Stone
man, California, acting joint~ and in pursuance of a 
common intent, did, at Camp Stoneman, California, on or 
about 25 August 1944, forcib~ and feloniously, against 
her will, have carnal knowledge of Private Fir~t Class 
Emma A. Cro·ckf'ord, 110th WAC Detachment. 

CHARGE II: (Applicable to·accused Roulhac only and not under 
consideration). 
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Specification: (Applicable to accused Roulhac only and 

not under considera~ion). 


The accused Moss pleaded not guilty to Charge I and its Specification 

but guilty of the lesser included offense of assault and battery in 

violation of Article of War 96, and the accused Roulhac pleaded not 

guilty thereto and was so found. The accused Moss was found\guilty of 

the Specification, Charge I, excepting tmrefrom the words "and Private 

William D. Roulhac, Quartermaster Corps Detachment, Station Coiµplement, 

Camp Stoneman, California, acting jointly and in pursuance of a connnon 

intent" and guilty of Charge I. The accused Moss was sentenced to be 

dishonorably discharged the service, to forfeit all pay and allowances 

due or to become due, and to be confined at hard labor at such place 

as the reviewing authority might direct for the term of his natural 


,life. The reviewing authority approved the sentence, designated the 
United States Penitentiary, McNeil Island, Washington, as the place of 
confinement and forwarded the record of trial for action under Article 
of War 5~. 

3. The evidence for the prosecution shows that Frivate ( t.h.:in ser

geant) Neal s. Harris, Casual DetachnBnt, Camp Stoneman, C:.1.J.forrua, 

on the evening of 25 ·August 1944 had a social engagement. w:i.t.h fri vate 

First Class Emma Crocki"ord, Women's A:rrrcr Corps, 'Whom he had just met, 

and that they, at about 2000 o'clock, after parting from som'l friends, 

went to one of the baseball diamonds in the camp area where they sat 

upon a bench along the third base line (R. 14-16, 65). According to 

Private Harris they had been seated about five minutes when he was 

struck a blow on the head (R. 17). He fell to t~e ground, arose in a 

dazed condition to find himself confronted by a negro whom he identified 

as Private William D. Roulhac. He recalled a conversation in which he 

used the ll'Ord "nigger" but could not recall anything else that was said 

(R. 21-23). He heard his companion scream, heard her scuffling with 

SOJ!leone but., thinking that Roulhac had a knife., he faintheartedl:y de

parted and did not stop until he reached his barracks some distance 

away, where, at about 2030 o'clock, he reported the occurrence to Master 

Sergeant Spradley (R. 25-Zl, 35, 36-39, 41). · 


According t? Private Crockford her companion had encountered 
three men, 1Vith whoa he took a drink, as they approached the baseball 
diamond (R. 65-66). She sat on one of the benches where Harris joined 
her and soon they were approached by three negroes (R. 66). She at 
tempted to leave across the diamond but one 0£ them 11grabbed her arm 
and started pulling her" (R. 66). She attempted to escape and screamed 
but her assail:ant throttled her (R. 66-?0, 84-86). She s:reamed and saw 
that Harris was standing with his hands upraised between t110 oi" the colored 
soldiers but she had seen no blows struck and did not therea!ter see Harris {Id), 
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According to Private First Class Johnnie L. Childers, he, 
·accompanied by Moss and Roulhac, had been to nearby Pittsburg where 
they had done some drinking and were returning to their quarters 

.when, in passing the baseball diamond, they observed a "WAC11 and a 
soldier sitting on a bench (R. 45, 46, 62). The accused 1:oss ad
dressed them but the witness did not stop. He "heard a sound, sounded 
like a blow.· ffii} heard a lick pass" and looking back over his 
shoulder as he started to run he saw either Moss or Roulhac grab 
the 1'WAC" who, while attempting to escape, was shouting for help 
but her cries beca;ne progressively weaker (R. 47-50, 51, 52, 54). 
The witness ran away because he thought the ''WAC" was going to be 
raped (R. 63). 

Private Crockford in the meantime was being forcibly dragged 
by her assailant across the diamond; her crie~ were stifled; her strength 
was exhausted; and she was wlgarly told that her assailant intended to 
have intercourse 'With her _(R. 66-69, 84-86, 130). Reaching some benches 
along the first base line of the diamond, she was thrown down between 
them, where, notwithstanding her utmost resistance and entreaties, her 
assail?,nt, while still holding her throat with one hand, raised her 
dress and unbuttoned his trousers with the other hand, and using his 
thwnb and forefinger of his free hand to force an opening, accomplished 
penetration with his penis past her clitoris and labia majora at least 
to the vaginal orifice (R.~-72, 82-84). She was 49 years old and had 
previously been married (R. 88, 130). She was unable to identify her 
assailan~ (R. 8S). 

. Second Lieutenant Irving B. Steinhouse, Assistant Provost 

Marshal, Camp Stoneman, and Second Ll.eutenant Virgil v. Vansteel were 

seated in an automobile which was parked at an Officers• Club about 

150 yards a:way. They heard Private Crockford 1s screams and drove to 

the baseball diamond where within five minutes they located her upon 

the ground.with the accused Moss still lying upon her (R. 90-92, 99, 

102-103, 108). They pulled Moss off of her and subdued him when he 

attempted to escape (R. 92-93, 103-104)• Aid was summoned and both 

Moss and Private Crockf'ord were taken to the Provost hlarshal 1 s office 

where it was observed that Moss' trousers were unbuttoned and that Pri

vate Crockford was bruised, nervous, shocked and disheveled (R. 93-99, 

104-108). Moss refused to make any statement except to name Roulhac 

and philders as his companions (R. 101). 


The investigating officer interviewed Roulhac on 26 August 
1944 in the presence of Moss. He voluntarily admitted that he "slapped" 
Harris and knocked him down, that Childers left followed by himself and 
Harris who amicably composed their differences (R. 112-114) and that, as. 
he and Harris were leaving, Moss was dragging the "WAC", who was calling 
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for help, toward the benches across the baseball diamond (R. 115-117, 
119-125). . 

) 

4. The accused, after explanation of his rights as a witness, 
testified in his own behalf. He admitted that he and bis companions 
encountered Private Harris and Private Crockford and that Roulhac 
struck Harris. When Private Crock.ford screamed the third time, he · 
grabbed her and took her to the benches to let her sit down but, upon 
reaching the benches, she staggered and fell causing.him to fall on 
his knees beside her (R. 169-172). He was then seized by the two lieu-. 
tenants (Id.). He ~enied all other acts and explained that he had grabbed 
her because he was afraid that her screams would bring the military police 
and that his trousers became unbuttoned while he was struggling 'With the 
two lieutenants (R. 172-179). 

5. Captain M. w. Garrison, Medical Corps, a witness for the court, 
testified that he had examined Private Crockford at about 2347 o1clock 
on 25 or 26 August 1944 and found no traumatic injuries of her genitals, 
no "spermite substance" in her vagina or upon her body or clothes but 
that she was quite bruised about the face, neck and shoulders (R. 209-211). 

6. The Specification, Charge I, as alleged and found by the court, 
charges that the accused :Moss on or about 25 August 1944 at Canip Stoneman, 
California, forcibly and feloniously, against her will, had carnal know
ledge of Private First Class Emma A. Crock.ford, 110th WAC Detachment. The 
offense charged is that of rape concerning which the following excerpts 
from the Manual for Courts-Martial are applicable and controlling: 

"Rape is the unlawful carnal knowledge of a woman by 

force and without her consent. 


"MIY penetration, however slight, of a woman's genitals 

is sufficient carnal knowledge, 'Whether emission occurs or 

not. 


* * * 
"Force and want of consent are indispensable in rape; 


but the force involved in the act of penetration is alone 

su!ficient where there is in fact no consent. 


"llere verbal protestations and a pretense of resistance 

are n~t su!.t'l.cient to sho,rwant.of consentJ and where a 

woman fails to take such measures to frustrate the execution 

of a· man's design as she is able to, and are called for by 


- 4 

http:sho,rwant.of


. (11S) 


the circumstances, the inference may be drawn that 
she did in fa_ct, consent" (MCM, 1928, par. 1492_). 

. The evidence, when measured by the for.egoing applicable prin
ciples, is fully competent to establish every element of the offense as 
found by the court. The testimony of the prosecutrix is clear and con
vincing, with many parts thereof abundantly corroborated by the testi- ·. 
mony of other witnesses. Her resistance was overcome but her screams for 
help br9ught to her assistance tw officers who apprehended the accused 
in the act. Such officers definitely identified the accused Moss as her 
assailant and related circumstances from which no other conclusion can 
be reasonably reached except that of the accused's guilt. The prosecu
trix, -rm.ile not asserting that the accused secured full penetration, 
definitely and specifically testified that the accused's penis entered 
her clitoris and labia majora at least to the vaginal orifice which is 
penetration within the meaning of law. The accused's testimony in view 
of the attendant circumstances and the other evidence is wholly in- · 
credible.. The evidence, therefore, establishos the a.ccused 1s guilt o!. 
the commission of the offense of rape as found by the court and fully 
supports the court's findings of guilty, as made, of Charge I and its · 
Specification. · 

7. The accused Uoss is about 25 years of age. He was inducted at 
Camp Shelby, Mississippi, on 26 May 1943. His record shows no prior · 
service.· 

8. · The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused Moss ware committed during 
the trial, In the opinion of the Board of Review, the record ot trial 
is legally sufficient to support the findings as made by the co'Ul't and 
the sentence. A sentence of either death or imprisonment for life is 
mandatpry upon a conviction of rape in violation of Article of War 92. 

~ /~•Advocate, 

~' 

_____,,(..;..On;.;;...;Le;;.;;._a..;..ve.;..,)______, Judge-Advocate. 

-.s 
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Anny Service Forces 


(117)In the Office of The Judge Adv0cate General 
Washington, D. c. 

SPJGQ 
CM 269772 .10 JAN t94-S 

UBITED STATES ) NEWFOONDIAND BASE COMYAND 
) 

T• ) 
) 

Trial 'bJ" G.C.M., convened at 
i.FO 863, 6-7 November 1944. 

First Lieutenant mWAS H. ) Dismissal and total torleit 
ROMP {0-1542138), Medical ) ures. 
Mrn1n1atratin Corpe. ·) 

OPINION ot the BOARD OF REVIEW 
ANDREWS, FREDERICK am BIERER, Judge Advocates 

---------~--
1. The record ot trial 1n the case of the officer named above 

has been eDmined by the Board ot llevieW' and the Board aubmitll this, its 
op~n, to The Judge Advocate General. 

2.. The accused •s tried upon the toll.owing Charge and Specifi 
cations: · 

CHARGE: Violation or the 94th Article ot War. 

Sl"Citioatim 11 In that First Lieutenant Thanas H. Romp, 309th 
Station Hospital, being at the time 1red1cal Supply Officer, 
did, at AJ'IIJ7 Post Ottice 863, care ot. Poat.master, New York City', 
tl'Oll on or aboa.t 16 October 1943 to on or abont 29 June 1944, 
telonioua}T embezzle bT traudnlentq. con,ertiDg to hie om use 
tunda coneiating ot checb and acaiea to the value of TbirtJ'
e1i}lt Dollars and Nineteen Cenu {S,S.U), Canadian CU?Teney, 
property' of the United States intended tor the mlli.tar,r 
service thereot., entnisted to hill., the 88.id First Lieutenant 
'l'hcmaa H. Romp., bJ' Captain Ferdinand H. nick, the custodian 
ot the C0llp8l'J1' funds or Area Headquarters Detachment, Al11l7 
Post Office 863, care ot Postmaster, N.-. York Cit;y, tor the 
purpose ot ap~ the same to the use and benefit ot the 
United Statea. . 

Specitication 21 Identical with Specification 1 except embezzle
ment !ran on or about 17 December 1943 to on or about 4 
August 1944 of P'itt7-rix Dolla.rs and Sevenv-aix Cents ($56.76), 
entniated to hia by' custodian ot com~ ~, First Lieutenant 
Charle• :N. Veatch., J-anior. 
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Spec11'1cation 3z Identical with Specification 1 except anbezzle
ment from on or about 6 March 1944 to on or about 4 August 
1944 ot Ninety-two Dollara and Nlnety-tive Cents ($92.95), 

· 	 entrusted to him by' custodian ot coinpan;y funds, Captain 
Robert B. Stevens. . 

Spec11'1cation 4z Identical with Specification 1 except embezzle
ment tl'om on or about 22 November 1943 to on or about 11 
.lpril 1944 ot Fourteen Dollars arx1 Nineteen Cents ($1..4.19), 
entruated to him by' custodian ot canpaey tunds, First · 
Lieut.Gant Stephen Fmrler. 

Spec11'1cat1on 5a 1.d.entical w1th Specification 1 except embezzle
mat trail on or about 21 March 1944 to on or about 22 !larch 
1944 ot Fourteen Doll.an and Nineteen Cents ($1..4.19), en
trusted to hill by' custodian ot batter, .t'unds Captain LoriDc 
R. Ouibord. 

Specification 61 Identical with Spec1fication 1 except embezsle
aent troa on or about 10 June 1944 to on or about 24 June 
1944 ot 'lhirt,'-one Dollars and · rorv-su Cents ($31.46), 
entrusted to him b7 custodian or bat~'17' 1'und8 Captain Santa 
Chiodo. 	 . 

Specification 71 Idcmtical. with Specification 1 except embezzle
ment rrom on or·about 19 ~ 1944 t.o on or about 20 July 1944 
ot 'hmty-Bix Doll.are and SeTe11ty-three Cents ($26. 73), en
trnated to him by' CW1todian or bat~ tunda Captain Abram 
Fttlkeraon. · 

Spec1.t1cat1on 81 Identical with Spec11'1cat1on 1 except embezzle
ment trair 011 or about 10 June 1944 to on or about 11 June 
1944 ot Four Dollara and Sennty-three Cent.a ($4.73}, en
trusted to hill by' custodian of bat.t,817 funds Captain .1bl'6bam 
M. Friedland. 

Specification 91 Identical with Spec:1fication 1 except _embezsle
ment troll on or aboa.t 28 Jla7 1944 to on or abou.t 11 September 
1944 ot Thirt7-tonr Dollars and Sin7-fiTe Cc.ta ('34.65), 
entrusted to hm by' custodian ot COlllpNly tends Captain ~ 
_H. Scott, Junior. 

. 	 / 

Be pleaded not gullt,r to and •• found guilt., ot the SpecU'ications and 
Charge , ~ept that the amOUJats involnd 1n SpecU'icationa 1 and 3 wre 
Nduced to $28.73 and $45.65, respectiveq, b7 appropriate exceptions 
and substitutions. Jfo nidence ot prenous convictions •a introduced.He•• sentenced to be disnhaed the serrlce and to torteit all pay and 
allowances due or to become clue. 1'he NT1nillg authority apprond the 
sentence and torwarded the record ot trial tor action under Article .ot•r 48. 
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J. The evidence for the prosecution was substantially as follows: 

· 'l'b.e accused, a member or the military service {R. 9), was de
tailed as Medical Supply Officer, 309th Station Hospital, A.PO 863, by 

orders 1 Se:ptember 1943, vice Captain Joseim A. Co;rle, relie'Y8d (R. lOJ 

Pros. Ex. A.J, and as Custodian or the Hospital Fund, vice Captain Jamea 

T. lletcalfe, relieved, 2 September 1943 (R. lOJ ~s. Ex. B). 

Major (then Captain) Francis E. Utley, lledieal Corps, •s as
signed to Station Hospital from September 1943, end waa Area Surgeon from 
June 1944. He received his majority 18 October 1944 (R. lo). The ac
cused was Medical Supply' Officer and Custodian ot the Ho1pital Fund 'When 
Major Utley arrind, and so remained until about ll October 1944 (R. 11). 
On lO October 1944, l!ajor Utley, as chairman of the Hospital Ptind Council, 
called the accused before a council meeting, told h1m that the council 
was making a check on the sale ot prophylactics, and asked the accused to 
show his records of such sales (R. 12). 'lbe accused produced some 
"vouchers" (shipping tickets) and a cow ot War Department Form Number 322, 
Abstract or Sales, dated l October 1943, for the month or September 1943 
(R. 12; Pros. Ex. c). He was asked to turnhh later recorda or arq monies 
received rran sales ot propeylactics, and brought forth sme other recorda 
or unauthorized character, and no money- at that time (R. 12). Asked 
whether those were all or the records and money covering the total eales 
ot pro:i;ilylactics, the accused said they- ware all he could produce at that 
time. Asked where the moMT was, he said he had loaned out some ot it, 
$90 to Private Malanson {R. 13, 14). On 1.3 October, Major Utle;r, 1n the 
presence· ot Captain Sharlln,a member or the council, nrned the accused or 
his rights under Article o! War 24 and told him tbq were investigating 
officially the sale ot propey-lactics. Since 10 October, the accused bad 
gathered together all the records he could find, and said there were no 
others. 'lhere were oncy- sane unauthorized papers, shipping tickets and 
property issue slips, no Forms 322. Asked it he could produce any money-, 
the accused turned over to l!ajor Utley- $450 1n American. mon97, $35 in 
Canadian money-, and two checks tor sal.es 3 and 9 October, llhich the ac
cused said were from sales or prophylactics through the Medical Supp~ 
Office. ·'l'he~accused said that he did not kmw exac~ how much ns due and 
bad no authorized records to cover the transactions that had taken place. 
He showed no reluctance to answer questions. No threats or promises nre 
used (R. 14, 17). Major Utlq ftllt through the safe used by accused, in 
the office adjoi.ning that ot the accused, and found nothing pertinent to 
the investigation (R. 16). On ll October, the day- toll.owing the first 
interview, the accused told Vajor Utley that he had been world.ng on his 
records and 1'8.nted to prepare a consolidated voucher cOTering all or m&JJ1' 
ot his sales subsequent to those reported 1n Emibit c. llajor Utley- told 
h1lll that such consolidation would not be in order, and that vouchers should 
cover each transaction. The accused had no TOuchers at that time. He 
had only the property- issue slips which he bad bad the da7 be.tore, made b7 

. hilZISelt (R. 19). 
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'l'h.e foregoing testimony by Major Utley was corroborated by 
Captain Josei;n .l. Coyle (R. 54), Medical Corps, member o:t the Hospital 
Fend Council, as to the events o:t 10 October at the council meeting. 
Other than the Fo:nn 322 of October 1943 (Proa. Ex. c), the accused had 
only a slip o:t paper on 11hieh he said that there ware numbers corresponding 
to the nwnbers o:t Touehere 19h1ch he •e unable to produ.oe (R. 55). The 
accused said that he did not have the money for sales of pro~lactics. .. 
Asked what he bad done with the money1_!Jle accused eaid that he •1ent it rut 
to sme other fell.an, and mentioned :f,90 to Private Yalanson. Asked if he 

did JIOt Wnk he waa •sticking his neck out" in saying that he did not have 
the mon97, the accused stated that he realized he •s (R. 55). Major 
Utley had asked the accused where •the money• was. lo reference was made 
to checks, and the accused did not say~ about any checks or cash 
that he might have had· (R. 57). He did not say that he had any- check or 
money in the safe (P.. 5S). 

Technical Sergeant Gerard J.. IaFrallCe, Medical 
I.._ 

Suppq Sergeant 
(R. 19), showed the accused a letter of The Adjutant General's Office 
dated 9 Januar,y 1943 and a circular oi' Eastern Defense Camnand, on the 
proper way to-handle sales of propl,¥laetics, when the accused came on duty". 
The accused said that at the Base, APO 862, they were hand.ling such sales 
through the Hospital Fund and from then on that was the 1'8y they would do 
it here (R.• 20). Proph;ylactics were sold by the Medical Supply Of'.t'ice. 
Part of the proceeds were turned in to Hospital Fund, and that is all 
that witness knows about. -Witness never heard the accutied say what he was 
doing nth the money until just before this court-martial; then the accused 
said that he bad been turni.Dg the money in through the Administrative Office 
on Form 1044, but it TOUl.d thereafter be turned over directly to the Finance 
0:t'f'icer CR. 20). Wltness went r~t over and checked the Form 1044s, and 
there were no entries (R. 21). 

Stock record accounts nre kept for pro~lactics. Prosecution's 

Exhibit D (R. 22). is the stock record of' aecbanical prophylactics from 

1 April 1943 to 29 Februar,y 1944. 'lhe accused came on duty 1n September 

1943• Prosecution's Emibit E (R. 22) is the stock record card from 1 

Karch 1944 to 22 Septanber 1944. Together, &chib-ita D and E cover the 

entire period from the first date on Exhibit D to the last on Exhibit E. 

On Exhibit D, all entries are signed by the officers who received the 

prophylactics on shipping .tickets•. On Exhibit E, they are not all signed 

(R. 21). Se~geant LaFrance tried to keep check on the sales. The ac
cused never tumiehed him with vouchers tor the ent.ries on Exhibit E. 
The ·sergeant made the entries himself •to keep these things straight•. 
Prosecution's Exhibit F (R. 23) is the stock record of chemical pro~lactics 
from April 1943 to February- 1944; Prosecution's Exhibit G (R. 23) from 
March 1944 to September 1944. 1'he witness had petsonal knowledge ot the 
receipts and :J.ssues sham on Exhibit F and of the receipts, but not the 
issues, o~ Emibit O (R. 22). An entry ot 13 gross or chemical prophy
lactics trans!erred to the Base was nade when the inventor,y sh01'ed 13 
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gross ehort. Witness received a shipping ticket showing the transfer on 
21 September 1944, by entry- 1n the stock record (R. ~3). About 31 gross 
or chemical and 7 gross or mechanical prophylactics w.re on hand 10 
October 1944 (R. 24). ·Either 22 or 18 gross of mechanical and either 
24 or 8 gross ot chemical prophylactics nre received in March 1944 (R. 28). 
There were no vouchers· to show llhat had become ot prophylactics received 
and not on band. Figures shown for issue and transfer were put there by 
the witness, Sergeant La.France, to •put some sense in those records". 
The on4'" way he could actu~~ tell the number of propeylactics on hand was 
by going out and counting them (R. 26). The stock records (Pros. ED. D, 
E,F,G) do not accurately refiect the true stock on hand after the time 
ot the joint inventory- (September 1943), but are more ·nearly co1Tect than 
it witness had not made the entries llhich he did make (R. 26). Witness 
had no authority to change the inventor;y figures. He made the entries 
1n an effort to keep· a record or the balance ot stock actu.a~ on hand 
to meet requests £or proJiiylactics (R. 26-27). He issued no prophylactics 
without the permission of the accused, but did make record entries with
ou.-such permission (R. 27). He has expressed tear that he would be 
charged with the shortage (R. 26). Sergeant IaFI9nce idantUied the signa
ture or the accused on Prosecution's Exhibits F, w, X, Y, z, AD, AA, AL 
K, L, I, J, (R. 42), N, 01 P, Q, R, S, AT, AV, BB, BC (R. 43), BD, AY, Iz, 
BA, AO, AQ, AS, AR, C, AI, AJ (R. 44). 

Specilicat12n 1, 

Captain Ferdinand H. Flick, commanding Area Headquarters Det.ach
ment, Army Post Office 863, and custodian or the unit tand of that det.ach
ment (R. 29), identified the unit .fund records showing his ?ircha.se·ot 
prophylactics from Station Hospital on 16 October 1943, 27 Febntar;y 1944 
and 24 June 1944 (R. 30; Pros. Ex. H; R. 31, Pros. Exa.I, J), and testified 
from personal lmowledge (R. 33) and cancelled checks (R. 32; Pros. Exs. K, 
L) to ~yments to the Hospital Fund of $16.oo, $4.73, and $12.73. (Findings 
or guilty' were limited t,o $28.73, corresponding to the October and June 
transactions, in the absence of voucher for the Februaey· purchase.) 

Specification 2.a 

captain George B. Martin, colllllanding Company A, 471st Inrantr;y 
Battalion, took custody o! the compacy fund and its records upon relieving 
Capt.I.in (lately First Lieutenant)Charles N. Veatch, Jr., at the end or 
September 1944. Lieutenant Blankner identified the signature o:t Captain 
Veatch (R. 36, 71). The Council Book showed purchases o:t prophj·lactics 
from Station Hospital 17 December 1943, 8 March 1944, 2 June 1944 and 4 
August 1944 (R. 34,36; Pros. Ex. Y). Vouchers and checks showed four 
:payments to the Hospital Fund tor these items or $14.19 each, aggregating 
356.76 (R. 34-38; Pros. ED. N,o,P,Q,R,S,T,U). Signatures or the accused 
were identified by Sergeant La.France (R. 43). Private O'Connor signed the 
voucher for the accused (Ex. T) tor the item 4 August, as he 11as authorized 
to do, and turned the check over to the accused (R. 40). 
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ffi'pecifications 3-9, inclusive, 

Certain records and documents ftre admitted in evidence upon 
stipulation, Appendix I, between the prosecution, the accused and defense 
counsel, to haff the aame .force and e!!ect as though each were properly 
authenticated and identi!ied. · These 'nN as designated in Appendix I, 
~ included Pros. Ex. V through BD, conaecutinly, all inclusive (R. 38)J 

Specification 3, 

'l'he council book or the compe.1]1' tund ot Canpaey B, 4nst Infantry' 
Battalion, ot which fund Captain Robert B. Stevens was then C11stodian, 
ahond pircbases or propey-1.actics .trom the Medical Supply or.t1c·,r on 6 
Karch, 31 Ma;r and 4 Au~t 1944 (Proa~ Ex. V). Checks and vouchers showed 
payments to the accused tor these items o! $26.73,$9.46 and $9.46, aggre
gating $45.65 (Pros. Exs•.W-,X,YiZ~,AB). Private O'Connor signed the · 
voucher tor the accused (Ex.- A.BJ, with authorit;r, for the item S August 
.1944, and. turned the check over to the. accused. (R. 41). •· 

Spec1r1cat1on 4, 

The council book- of the oompan;y .fund or Canpaey D, 471st J.nrant17 
Battalion, or which First Lieuteaant Steiben Fowler 11BS then custodian, 
showed pirchases of prophylactics trom the accused on 22 November 1943, 
l March 1944. and 11 April 19.44 (fi:os. Ex. AN). Checks and.vouchers. showed 
payments to the accused for these items at k.73 each, aggregating $14.19 
(Pros. Exs. AY.,AZ,BA.,BB,BC,BD). 

Specification 5, 

The council book or the batte17 tund of Batter,y 1, 24th Coast 
.A.rtiller,r Battalion, o:t which fulJ.d Captain Loring R. Guibord was then 
custodian, showd p.ircbase o:t prophylactics .from Hospital ~ on 21 March 
1944 (Pros. Ex. AC); payment to accused o:t $14.19 per voucher (Pros. Ex. AD). 

§peeUication 6. 
The council book or the battery fund of' Batter,r B, 24th Coe.st 

Artillery Battallon,, or 'Which Captain Santo Chiodo. 118S C11stod1.an, showed 
~rchase on 24 June 19.44 of prophylactics (Pros. Ex. AE). Check (Pros. Ex. 
AF) and Vl)ucher (Pros. Ex. .lG) showed receipt by Major Utle;r of a check to 
the hospital for $31.46. Major Utle;r delivered the check to the acC11sed 
on the retum of the accused from leave (R. 45). 

Specification 7, . 

The council l;,ook o:t the bat.ter,r .tund of Batter,y B, 422nd Anti
.Aircraft .A.rtill.er,r Battalion, of 'Which Captain Abram P'ulkerson .was the 
011stodian, showed pirchase or prophylactics 19 ~ 1944 :trom the Hospital 
Fund (Pros. Ex. AH). Check (Pros. Ex. AI) and voucher. (Pros. Ex. AJ) showed 
payment to the accused of $26.~. 
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·Specifications, 

The council book ot the battery .fund_ of Battery- c, '22nd Anti
Aircra.rt Artillery Battalion, ot llhich Captain .A.bre.ham K. Friedland as 
then custodian, showed purchase on lO June 1944, from the Hospital Fund, 
ot prophylactics (Pros. Ex. AK). Cheek (Pros. Ex. AL) and voucher (Pros. 
Ex. AM) showed receipt b7 Major Utle;y ot a check to the Hospital Fund for 
$4.73. Major Utley delivered the check to the accused on the retum ot 
the accused from leave (R. 45). ' 

Specificaticq 9, 

Council book entries ot 13 May-, 14 June, 19 July, 14 August and 
11 September, 1944, ot the canpaey fund ot Company D, 471st Inf'antr,y Bat
talion, ot which Captain. Quinn H. Scott, Jr. was then custodian, shOW' 
purchases of prophylactics (Pros. Ex. AN). Checks (Pros. Exs. AO,AP,AQ.,AR, 
AS) and vouchers (Pros. Exs. AT.,AV.,AV,AW,AX) show payment to the accused 
ot $4.73, $4.73, $15.73, $4.73 and '4.73, aggregating $.34.65. Major Utley 
received the cheek for the item 14 June 1944, while the accused was on 
leave, and later delivered it to the accused {R. 45). Private O'Connor signed 
the vouchers for the accused (Pros. Exs. AW,AX) tor the items 14 August 
and 11 September, with authority from the accused so to do, and turned the 
checks over to the accused (R. 41). · 

* * * 
Private Richard c. O'Connor (R. .39), for fourteen months clerk 

in the Medical Supply 0.f.tice, typed a shipping.ticket.(Pros. Ex. BE) 
showing two items shipped to Fort Pepperrell. Witness put these items 
on the ticket because the accused told him to, not mowing whether they 
were in fact so shipped (R. 39, 40). 

Corporal Robert P. Enright, 1'3.l'ehouse man tor thirteen months, 
had packed all supplies for shipnent during that tiae. He had never 
shipped aey proph;ylactics to the Base or elsewhere on the island (R. 52). 

· Captain Joseph A. Coyle, Medical Corps (R.54), was the inmediate 
predecessor ot the accused as Medical Supply Of'ficer (R. 55; Pros. Ex. A). 
When reliend, the witness tamed over to the accused the stock of prophy
lactics on hand. Neither o.fficer checked theamounta, but Sergeant I6France 
ad the enlisted men made a cheek, which the witness and the accused ac
cepted. A certificate ot transfer and acceptance of lledical property ns 
signed b;r both officers (Pros. Ex. BF). 

Captain Ralph Adams, Finance Department (R. 47), in Base Finance 
Of'fice since July 194.3, bad not received .from the accused since 1 October 
1943 arry monies, checks or .t'unds purporting to ba proceada or sales of 
prophylactics (R. 48). Major Milo c. Morgan, Finance Department (R. 48), 
Assistant Basa Finance Officer for two and a hall years and .familiar· with 

- 7 

http:Aircra.rt


(124) 

the records of the finance office, had examined those records for War 
Department F.qrms No. 322 and 1044 purporting to show proceeds of sales 
of prophylactics by the accused, and found none on either form after 
1 October 1943 (R. 48). By regulations Form 1044 is required at the end · 
of each month (Par. 17~ AR 40-590). There is no specific time require
ment as to Form 322, 'Which is mere~ required"to be deposited with the 
Disbursing Officer" (R. 49). · 

Captain Max F. Stern, Dental Corps (R. 45), shared quarters with 
the·accused. On 10 October 1944, the accused said that he needed about 
$400 ca:sh. The next day-, after the arrest of the accused, the accused said 
he had some dif'f'icul-cy- on his books at the hospital (R. 46). On 13 October 
the witness cashed the accused's personal check for $400 (American z $440 
Canadian money). The check (R. 47J Pros. Ex. BG) ns dated 1 September 
1944. The accused said it was a check he bad in the safe (R. 47). 

A volw\tar.r statement in writing by the accused, signed and S110rn, 
to the Investigating Officer, 18 October 1944 (R. 49,50J Pros. Ex. BH), 
stated ~at the money had always been on hand, kept in the sate, to cover 
the sales of prophylactics; that correct vouchers ware not entered in the 
voucher file, so the accused· Rs unable to send the money to the Fi.nano• 
Oftieer in the usual manner; that his intentions were to send the money 
to the Finance Officer by' money order, showing on one shipping ticket all 
prophylactics sold; that he cashed the checks received from the purchasing 
organizations so the checks would not remain outstanding, and put the money 
in the sate; that. it was not wrongi'ul for him to cash the checks, as he was 
responsible for the money, anyway; that at no time had there been a shortage 
of money. 

Private Lewis E. Malanson (R. 50) borrowed ~6 and some cents 
tram the accused, to go on f'u.rlough. The accused loaned him $30 o.r it at 
one time in September 1944 and the balance about two and a half' weeks later. 
The accused took the money out ot his pocket, not out of the safe (R. 52). 

Captain Herbert s. Sharlin (R. 58), Medical Corps, reliend the 
accused as custodian of the Hospital Fund on 12 October 1944. The witness 
bad checked the records of the fund; in his custody (R. 59). The Hospital 
Fund Statement and vouchers from 1 Septanber 1943 to 1 October 1944 
showed sales of prophylactics as followa a 

30 Sep~er 1943, $9.72 (Pros. Exa.BI,BJ), 

7 December 1943, $29.76, to Headquarters Batt.eey, 24th Separate 
Coast Artilleey Battalion (Pros. Exs. BK,.BL), · 

31 March 1944 ( sales to Headquarters Detachnent, 15 March, $4.73 
and 30 March, $22.00) $26.73 .<Pros. Exl. BM,BN), and 

29 Febru&ry' 1944 (sales 8 and 23 February to Battery c, 422d Coast 
Artillery Battalion, $36.19 and $14.19; 27 Februaey to Head
quarters Detachment, $4.73) $55.11 (Pros. Exs. BO,BP). 
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Captain Sharlin identified the signature o! the accused on these 
Exhibita (R. 60) • 

'l'he statements showed eash OD hand in various amounts tor each 
month concerned. The. accused turned over to the 11'itness f:J.(:/}.67 cash 
on transter ot the fund. lt'itness would sa7 it b&d been kept in the hospital 
sate in Major Utlq's office., as that is where it "used to be" kept. 
There is a sate., identical in appeal'ILllce, in Lieutenant Ramp's office 
(R. 63). . 

4. The defense recalled Major Utle7, Captain Stern and. Captain Sharlin 
as de!'enae witnesses. Major Utley had no criticism ot the accused's work., 
etticieney or character until the present development (R. 64). . Hospital 
orders No. 13, relieving the accused, were dated 24 October 1944, but he 
was in tact nlieved on ll October (R. 65). lfitneaa told the accused a.tter 
the meeting on 10 October to get to .,rork on his records and straighten 
the matter out as wall as be COllld (R. &7). 

Captain Stern testified to the ei'ticieney and good character 
or the accused (R. 67). 

Captain Sharlin testitiet} (R. 68.,69) to the event.a at the council 
meeting on 10 October substantialJt the same as llajor Utley and Captain 
C07le had testitied tor the prosecution. 'l'he accused was asked to produce 
records and money', and said he could not. He did not say that his record.a 
were not in proper order, but brought in records ot sales· onq within t.he 
l.ast month or two, 11poss-1b]s"•. He said he did not know exact]3 how lll\lch 
~a-due. He did not say aeyth.1.Dg about .having 8.D'1' money or chec.ks on band. 
He had 11'1th him a check hall Captain Flick, that had not been cashed. 
1'here was no discussion ot money- beiJJg 1n the: sate (R. 69). 

The accused test1fied (R. 71). He was custodian ot. ·the Hospital 
Fund tram about l September 1943 to 14 October 1944, ldlen it was trans
teITed to Captain Sharlin. At his prerlous station, Aro 862, the accused 
-.as lllcnise custodian of the Hospital Fund, and there sold prol'h1'lactics 
through that tund. He belieTed that such sales were authorized procedure. 
When he came to APO 863, he changed the practice there prevail.ini, ot 
handling such sales. through Medical Supply', to that to which he was ac
customed, handl1ng them through the Hospital Fund CR. 71).' He inserted a 
notice in the Da1lJ' Bu.lletin, adrlsiJJg that such sales 1IOlll.d be so handled.· 
In some eases, pa.rchasera sent 1n checks payable to the Hospital Fund (R. 72). 
The aceusect-belleved that his method •s an alternatiTe method. He i'ound 
that the prophylactics were the property ot l{edical. Supply and not of the 
Hospital FundJ that before ha·arrived, the hospital had pirehased a large 
stock of propcylactics from Medical Supply. He found that the statement 
showed the number in unita instead ot in gross, and tbat he was accounting 
incorrectl.1' (R. 72). 
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The proceeds or some or his sales were picked up on the 

Hospital Fund account. The others were not picked up at once because of 

dela7 by the purchasing organizations in mak1ng.payment. The sale would 

be entered imen payment was reeeiTed. He kept a •chronological cheeking• 

on purchases and entries (R. 72). He received cheeks and some cash 

(R. 73). He cashed the check• and kept the cash in the sate in his'o.t.tice, 
except in sane cases ,mere ha deposited the checks in the b&Dk. Ha thought 
it was his right to keep the funds in that ruhion, as he was accountable 
tor them (R. 73). He found that there •s a d.1.f'!erence between Medical 
Supp~ and Hospital Fund property and that he •s doing it 11rong and it 
was all mixed up. He•• keeping check. on Hospital Fund pro~lactic Plea, 
bnt not on those of lledical Supply. He recogni1e<Lhis responaibiliV as 
Medical Supp~ Officer, and knew that he 11'0Ul.d,have to have the supplies 
or the mon97 'llhen haws checked up {R. 73). 

There nre two sates in the hospital. One was 1A Major Ut197's 

office. 'l'he Hoepital Fund cash was kept in tbe other, in the· office ot 

the aeeu.sed. He kept the proceeds 01' sales there. t:rom the time he found 

that ha bad the procedure mixed up. He thought tbat ha would straighten 

out the mimp or elae replace the monq tor lradical Supp~ out of his own 

funds and leave the monq as it was in the Hospital Fund, to avoid a mark 

on his ettici&ney' record (R. 74). · · 


The accused contimed making &ales from the Hospital Fund to 
ahaust the stock and clear the Ncord. He cashed checlca so that the,
110Uld not remain outstanding and so that he would not have the organiza
tions eall1ng biJa up to see 1lh7 their checks remained out. He thought 
he wou.ld correct -the records b7 cheeking on sales llith the various organi

. zati01184 ,as the prosecution bas done, but expected to have mre time than 
· M had \R. 74). I 

On. 10 October, the accused was called into llajor Utl.ey'1a office. 
Captain Coyle and Captain Sharlin were there. They asked whether prophy'
lactic sales wre being made through the Hospital Fund. The accused told 
thm thq 1181"8 not, at that time; that such sales were stopped in Jla.rch 
1944• The officers checked and .found no such sales for the past, tnr 
months (R. 75). 1hat satisfied. Captain Coyle and Captain Sharlin, but 
llajor Utl97 felt it his responsibillty' to check rurth.er, and asked about 
sales records. 'lhe accused 118llt to his ottice for his records. Re bad 
been 110rking on them and the,- were better than 'when the;y W"ere tamed over 
to him, bnt, with hia other duties, he bad hot bad time to get them all. 
in shape, so ha •kept the mone,- in the sate so that at least the mone;r 
would be_ in the l!l&!e• (R. 75) • 

. Asked to ~ce further record.a o:t his sales, the accused told 
Major lJt197 that his records were mixed up and. that he could not give arq 
correct explanation Clll ·the records. He was not uked to produce the. monq. 
He told them that he had cash and cheeks in the sate. '1'bl inguir:, did not 
than. appear to the acca.sed to be an. otticial in'ffstigation•. Be thought 
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the7 nr~ just talking about the of'!ice. "frr saying that he could not 

account tor it, he meant that he could not tollow the particular Alea. 

At that time he was just told to get his accounte straightened up. He 

•• not asked 'fm1'. they Yara mixed up, and gave·no explanation (R. 75). 


The accused worlced. on his records th.at night. The next da7 he 
told Major UUey that he could get the intormation on each sale, but that 
it W'Ollld take quite a while, and auggested that the money he sent to t.h1 
Finance Otticer on a consolidated shipping ticket instead o! a Fora 322, 
as the m0I187 was there and that W'O'lll.d straighten the matter up. Jifajor 
Ut197 thought that would look susp1c101:u,. T},.e accused ea.id it might but 
at leaet, the return would be made. Major Utlq disapproved the. consoli 
dated shipping ticket idea, -.nted the accused to show each individual nle, r 
and told the acC11sed he would wait a couple ot "Weeks tor the. accused to 
"go ahead". That afternoon Colonel James placed the accused in arrest 
(R. 76). . 	 . · 

On 14 October, the accused ..as called before the council tor an 
inTestigation. Major Utley warned him um.er Article ot War 24, showed him his 
records, and asked it he had an;y further records on sales ot propeyl.actics. 
The accused checked through his records to gin arq in.formation he could. 
Major Utley then askad it the accused bad arq mcme;r or checks or aeything 
further to produce. The accused bad two checks at the t.:lm.e, and ran1nded 
Major Utley that he had told him on 10 October that he had mon97 and checks 
in the ~e. The accused gave Major Utley all the money' he had on him; 
his own money and the proceeds of his sales. The aaount -.as •about exactlr' 
$450 in American money, with $35 1n Canadian currency, and 'bro checks: 
one for $22 trom Captain Martin and one :tor $29.55 trom Captain P'lick. 
Those .were received before he us put in arrest•.He told Major Utley, as 
before, that he could not account !or where the money had come :trom by
individual vouchers. lfajor Utlq ~k the money-, gave the accused a re
ceipt (R. 76), and told him to draw up a tl'6118!er statement (R. 77). 
The accused was •prett)r certain" that other money was 1m"ned over to 
Captain Sharlin tor sales, in the mon97 o! the Hospital P\md. Yajor 
Utley had received a couple of' checksl and there was money from Newfound
land nationals tor hospitalization. 11 ot this mone;r -was accounted tor 
in the Hospital Subsistence E\md, and there was cash on hand in the Hospi
tal' Fund (Re 77). . 

The accused loaned Private Yalanson $94 in three separate parts a 
$lo, 120 and $64, out o! his own pocket. 'nlat had nothing to do with this 
case. It the prosecution witnesses thought he said that this was moD17 
trcm sales, that was not ,mat he said (R. 77). . . 

On cross-examination, the acouaed testified that the signatures 

on all prosecution exhibits nre his 011I1, except in the particular eases 


1 	where they p.irparted to be, and nre, signed or initialled by- others (R. 78) 
and that he personal.q received the proceed.a ot all the checks exhibited, 
and cashed the checks at the Post Exchange or at the bank (R. 80). ·. 
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He received pro~l.actics from. Base Medical Supply after ·the 
joint inventor;r made b7 the sergeant. · He told Pnvate O'Connor to add 
the items, 13 and 21 gross prophylactics, to the shipping tt.cket to Base 
11edical Supply, Aro 862, bit there as a notation that they did not go 
(R. ~). He did not tr,r to borrow aoney from Captain Stern, but asked 
him to cash a check. 'l'he accused 11l'ote his personal check tor $400 around 
1 September. He •nted $400 for a trip 'Which he intended (R. 81). 'l'he . 
14SO .lurican money that the accueed tm'nad over ·to Major Utley •s the 
proceed• ot th1a check plus sou extra mon.,-• 'l'he accused p11t the check 
in the sate and took out $400 ot the moD9T from aales, but not with fraudu
1ent intent. On 10 October, this check and about $200 'INN in the aafe. 
'l'he aocu.11d denied tell.1ng the co\Ulcil that he na unable to produce such 
money (R. 82). He could not answer yea or no to 'Whether he told the council 
that he had loaned out the monq to •tell.oft". He explained at the time 
that the conversation 1fl,S not strictly' pertaining. to t.be money 1n the sate. 
1'hs7 did not ask bill. 'llhat be had done with the money :trc:a. sales. 'lhe entire 
conversation was about propeylact1c sales and the Hospital Fund. I.eked wto" 
in such conversation he told ot h1a loaning money to Printe Kalanson and 
others, he replieda "Because ••• the;r asked me about an.ilabilit, and ac
countability of the money llhich I had received. '1'hq ~eked.me about it, not 
to produce it.• He told them that cash had been loaned out, but not that 
the cash was from the iund. !he llOlle:1 he loaned•• fl'011l the kOO which 
he had taken from the sate when he pit in his check. CR. 83). 

. 
Al.though the sales ehOllll in the oo,mcil booka 'Pre ente"d there 

on the same dates as made, the tranaaotions were not complete ,mtU the 
purchasing organizations ..receiTed. the ..-oucbera and the aooused received 
payment, and they dated the two the same date in the council book. It 
cash or checks wre deposited in the bank, it was picked up on the Hospital 
FuJJd (account). (R. 83). . 

S011ettme 'llhile the acoused.'A8 there as Medical S.,.ppq Officer, 
he read and•• .tam1l1ar with the directiYe concerning sale ~ propb;rlactics 
(R. 83). · . . 

1'he Fo:rm 322 ot 1 October 1943 (Pros. Ex. C), with TOUChers for 
Sept.eli>er ellee, is the onl3' one he recalled a1 gn1ng. . 1'he one ear~ in 
Septanber •• aigned b;r him,· bo.t •s made up tor hill beforehand (R. 84). 

He did not recall 11hetber or not he told Sergeant Wrance that 
he had turned in the money. fraa proJlh1'lactic Alea to the Fina.nee Officer. 
Be did not transmit a:iq m.onq on Form..J.044 to the Finance.Ofticer (R. 8S). 

He accounted tor the tact that there 119N entries in the Hospital 
Pund tor sales ot proliJ.71.&ctics in September but 'DOt tor aalH tor October 
or November b,1' the assertion that aome ot the checka bad not been :receiffd 
or had been cashed or •re in the sate. It was not necessar;r tor h1a to 
report it. Die YOUCher would be made up later and given .the date of the 
check (R. 8S}. . 
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The $400 cheek was put in the safe to replace cash 'Which the 
accused took out tor an intended shopping trip to Fort Pepperrell and 
St.· Johns. The accused .was responsible tor the- money, aeywa:y• and eoa.ld 
see no wrong in exchanging hll cheek tor the caah (R. 85). He lett the 
cheek there to make sure there was no shortage. It he had intended to 
embezzle the mcmq he would not have pit in the check (R. 86). 

The first few months., the accused thought that the prophylactics 
he was sel.11ng belonged to the Hospital Fund, so the sales amounts appear 
there. Then he found that thq belonged to Medical Sup~. He thought 
thq were from Hospital Fund, so turned the proceeds over to Hospital 
Fund (R. 86). 

Each transaction should be entered the day it is made,.J,ut the 
accused ordinarily "WOuld just put the money in the sate (R. 86). In the 
dellveey ot articles sold, somebod3' .from the purchasing organization just 
came in and took them a.wa.y. 'l'hq did not sign~ (R. 87). 

s. The period ot time stated in Specification 9 began cm 28 Ma7 
1944. The first item in proof thereunder•• on 13Ma.71944. No objection 
was raised and apparen~ the defense was not misled. The variance •• 
1mma.tar1al. 

The accused expressed a desire to place in ertdenoe a further 
statement to the Inwstipting Officer, claiaing that the prosecution 
had omitted part or his statement {R. 69). His right to i1o so 11&s not 
questioned., bu.tit does not appear that he ottered aey such turther state
ment. He was required to elect 'Whether he would testity before intro
ducing arrr torm ot statement (R. 70). He expreased a wish to read a 
prepared statement tree !ran crose uam1nation and then testif.y'. The 
coart announced that he 1'0Ul.d be ~!'llitted to make an unswom statement after 
testifying if he so desired. 'l'hia he•• entitled to do (Par. 76, MCM 
1928., p. 61), but he did not then offer such 1tatement. The rights or 
the accused were fully accorded h1lll in the matter ot his election. 

The signatures or the accused on the prosecution's exhibits 
were identified by' w:Lmesaes veey doub~ qualified but were all ad
mittad without objection, moat or them by stipulation tR. 38J .lpp. I), . 
and all wre later acknowledged in his. testimony. He further ackn01F
ledged that he ca1hed the cheeks exhibited and received the proeeeda 
(R. 80). All the cheeks appear to bear his indoreemant. Thia rend.era 
unneeeissar;r any discussion ot irregularities in the spelling or the name 
of the accused on the face of certain exhibits (Pros. Eu. AN.,A.R.,AP.,AS). 

1'hat the accused -.e the responsible and accountable officer 
terr the proceeds of sales or propb;ylactics through the time and at the 
place specified is admitted and undispited•. It 1s also undisputed that 
he made the sales established by' the etldence and received the proceeds 
'Ulereor in the amount.a stated in the specitieation1, as modified in some 
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1.rustanees by' the tindings. It is undisputed that he made no remittances 

or these proceeds f'rom 1 October 194.'.3 to l4 October 1944, when, undtl' 

inveatigation, he turned over a sum or money. to his superior o.rticer and 

hie aucceesor, llhich he claims to Npreeent the proceeds of' &11 his· sales 

plus an undetennined amount ot. his own monq. Admitte~, he had main

tained no orderly records to justify' the amount nor to account tor the 

sales. 


'l'he logical inf'erences arising from these facts, unexplained, 
are sufficient to establish a case ot embezzlement as charged. An of'!icer 
,mo receives funds !or which he is accountable and fails to account for 
them when called tor by proper authorit,' cannot complain if' the natural 
pNsumption that he has embezzled them outweighs his uncorroborated u:
planation, honnr plausible. The return o! the monq ~U. m2i&m 
proves oncy that he was responsible tor it, and does not negative nor 
excuse the otfense. (CM 123488 (1918)J .CM 12.3492 (1918)J CM 203849 (19.35), 
Dig. Op. JAG 1912-40, Sec. 451 (17)). 

The defense ottered is that the accused did not embezzle the 

money; that he had it all the time, but that he was a bad bookkeeper and 


, 	 his accounts were mixed up. That defense rests primari~ on his assertion that 
he kept the sales proceeds segregated at all times in his safe, but cashed 
his personal check therefrom !or $400 about l September 1944, leavinG the 
check in place of the money withdrawn. The presence of the check in the 
safe rests upon the unsupported assertion of the accused. His statement to 
his roonmate, Captain Stern (R. 47), on 13 October, after his arrest, that 
he had the check in the safe, is self-serving and incampetent as attir:native 
proof and lends no independent corroboration to the declarations of the ac
cused. 'l'hat assertion is discredited b.Y the testimony or all three cruncil 
members that the accused made no reference to such check or fund in his 
safe ltlen they examined him on 10 October 1944, but, as Captain Coyle and 
Captain Sharlin testified, said he could not produce the money. 

The check is payable to the accused himsel!, indorsed by him in 
blank. It is dated l September, but could have been written, dated and in
dorsed at 8fI1' time. It rS11ained at all times within the .tull control of 
the accused until he banded 1t over to Captain Stern :tor cash t,ro days 
after his arrest. 'l'he question arises, how did he get it out or the sate, 
and lilen? He was placed in arrest or quarters and relieved from control 
of the Hospital Fund on ll October, llhich should have kept him out of the 
eate. If he could and did remove the check from the safe after the council 
called him to account on 10 October and before his arrest on 11 October, 
then the check, or, for that matter, the money it was said to represent, 
11as very insecurely segregated to represent the proceeds of a year's sales, 
in lieu of.' all other record. It, on the other hand,· the check was 'Wl'itten 
b.Y the accused af'ter his arrest in the hope of avoiding punishment, then 

it was never in the safe and there '.is little le!t of his theory of segre
gated fands. ' 
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The Hgregated fund defense is further discredited bJ" the test1-· 

1N%f1' ot Sergeant. Wranoe (R. 20), that the accused told the witness that 

he had been turning in the sales proceeds through the Admi.n18trative Oi'tice 

on Form 1044,llhieh testimony' is met "lU1' by' that -or the accused CR. 85), 


· that he cannot recall llhether or not he told Sergeant. Wrance that he had 
'blrned in the money to the Finance Ottioer, and that he did. not tranamit 
arq monay on Form 1044. 

The court wa1 ~ juatitied.in rejecting the theory that tbe 
· accused kept the proceeds. or h1a sales segregated in aey f'orm, and in 

reachillg ita finding• upon the interenoea tr011 the .failure o:t the accused 
to remit the proceeda of his sales to proper authorit7 and hiaf'ailure to 
keep arq recognizable records ot hi• transactions•. The evidence is ample 
to sustain the finding• ot guilt.,. 

6. War Department records ehow that the accused of'tieer is 25 7e&ra 
of age, married, a resident o:t Tro.,, New York. He has a high school education 
and one year college. From 1937 through 1939, prior to military 11rvioe, 
he was employed as a packer :tor a mail order house and as a machine operator 
in a paper mill. The term o; his prior enlisted service is not clear .froJI 
the record. He has been 1n 'flle am;r since 1940. From enlisted 1tatus., he 
was comnissioned as eecond lieutenant 17 October 1942, through Otticer Candi
date School, Medical Adm1nhtratin Corps, Camp Barkelq, Texas.. He was 
promoted to the grade ot tint Un.tenant 29 December 1943. 

7. The court was legalq constit«tted. No eJTOrs injurious~ a.t.f'ecting 
the substantial rights ot tJfe accused were committed during the trial. In 
the opinion ot the Board o.t Renn the record ot trial is legalq su.f'!icient 
to support the .tincUnga and the sentence and to warrant confirmation thereof. 
Dismissal is authorised upon conviction o! a violation ot Article ot War 94. 

, • Judge Advocate. 

~ ' - /~4-i-~~Advocate. 
/ 
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SPJOQ-01,'i 	 269712 1st Ind 

Hq ASE, JAGO, Washington 2S, D. c., FEB 2 1945 

To a The 	Se cret8%'7 of War. 

l. Herewith transmitted for the action of the·President are the 
record or trial and the opinion of the Board of Review in the case of 
First Lieutenant Thanas H. Romp (0-1.$42138), Medical Adm1a1strative 
Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant ccni'irmation thereof'. I reccmnend that the sentence be 
confirmed, but that, b7 reason of restitution promptly ma.de, the fof'-t., 
feitures be remitted, and that the sentence as thus modified be carried 
into execution. 

3. Consideration has been· given to a copy of a letter from Father 
William s. :Sowdern, Area Headquarters Chaplain, .accompaeying the record. 

4. Inclosed are a draft of a letter far your signature transmit
ting the record to the President:. tor his action, and a form or Executive 
action designed to carey into et't'ect the recamnendat.ion hereinabove made, 
should such action meet with approval. 

4 Incls 	 MYRON C. CRAMER 
1. .Rec. 	 or Trial Uajor General 
2. Dr!t. ltr. for sig. 	 The Judge' Advocate General 

S/w
3. Form: 	of Action 
4. 	 Copy of ltr fr 


Father Bo-.,tlern 


(Sentence confirmed wt forf'eiblrea remitted. G.C.M.O. 142, 11 Apr 1945) 
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WAR DEPARTh.ENT 
1riny- Service Farces 

In the Office ot The Judge Advocate General (lJJ)Vlash1ngton1 D. c. 

SPJGH 
CM 269791 6 JAN 1945 

FIELD ARTILLERY REPLACElJENT .TRAINING CE?m2 
UNITED.STATES ) CAMP RpBffiTS, C.\LIFORNU 

) 
v. Trial by o.c.M., conYened at ~ Camp Roberts, California, 17 


Second Lieutenant CHA.RIES·) November 1944. Dismiaaal and 

E·.' SUl'MERFORD (0-1302382), ) cont'imJ119nt tor ten (lO) 7911'•• 

Intantry. ) 


OPINION ot tm BOARD OF REVIEW 

TAPPI, OAl:T!"Jll.L and TREVETHAN, Judge Advocates 


l. The Board ot Bevin has examined the record ot trial ill the 
. cue ot the otticer named above am submits this, its opinion, to Thi · 

Judge Advoo ate General. · 

· 2. The accused was tried upon tm following Charges and Sptciti• 

cation.si · 


CJURGE Ia Violation ot the 58th Article of War. 

Speciticationa In that Second Lieutenant Charles 
E. SUlll1l8rtord1 Compaey A1 80th Intantr,y Train
ing .Battalion, Camp Roberts:, California, -did, · 
at Camp Roberts, Calitorn:La, on or about 12 
June 1944 desert tm service ot the United 
States and did remain absent in desertion un
til he was apprehended at Detroit, Michigan 
on or about.l!_Septed>er 1944. · 

CHARGE II1 Violation ot the 61st Article ot war. 

Speciticationa In that Socond Lieutenant Charles 
E. Swmnertord, *** did, without proper ~ave, 
absent himself .fran his ward at Ho£t General. 
Hospital., Santa Barbara, Calii'ornia, tran about 
5 April 1944 to about 3 Mq 1944. 

CHARGE III1 Violation ot the 93rd Article ot war. 

Speci!1cation1 In that Second· Lieutenant Charles. 

http:cation.si
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E. Summerford,*** did, at Phoenix, Arizona, on or 
about 25 December 1943, feloniously take, steal, and 
carry away a negotiable instrument, to-wit: One (1) 
check Number "4644, in the faee amount of :~,250.00 
dated December 25, 1943, drawn upon Salinas National 
Bank, Salinas, California, signed by Lyell H. Howard, 
value of 0250.00, the property of Lyell H Howard. 

ADDITIOl~ Ci1ARGE: Violation of ,the 95th Article of War. 

Snecification: In that Second Lieutenant Charles E. 
· 	 Sununerforq, *'-'"* having acknowledg~d receipt in .writing · 

of the lawf'Ul. order of J. s. Holmes, Captain,. Corps 
of Military Police, Provost i.:arshal, Tulsa, Oklahoma, 
at Tulsa, Oklahoma, on 15 April 1944, to report to the 
Commanding Officer, Santa Barbara, California, without 
delay, did willfully disobey the same. · 

Ee pleaded not guilty to and was found guilty of all Charges and Specifi 
cations. IJo evidence of any previous conviction was introduced. He was 
sentenced to dismissal and confinement for ten years. The reviewing au
thority approved the sentence and forwarded the record of trial for action 
under Article of 11ar 48. 

3•.Evidence for the prosecution: 

While a patient at Hoff Gene~al Hospital, Santa Barbara, Californw. 
the accused absented himself without leave on 5 April 1944. He was returned · 
to military control on 3 Hay 1<)44 (R. 7; Pros. Ex. 2). During his absence, 
on 15 April 1944, he was given a written order by Captain J. L. Holmes, 
Corps of Hilitary Police, at Tulsa, Oklahoma, to report to "the Commanding 
Officer at Santa Barbara, California, without delay" (R. 8; Pros. Ex. 3). 
Upon the foot ot such.written order the following indorsement· appears 

"I, 2nd Lt. Charles E Summerford, 0-1302382, 
acknowledge that the above order was read to me, 
that I ".J<lS furnis}?.ed a copy thereof, and that 
I fully understand the contents thereof. 

Charles E Summerford 
2nd Lt. Charles E-Summerford 0-1302382 
Hoff General Hospital 
Santa Barbara, California." 

•
It was stipulated that the signature "8harles E Smnmerford" appearing at 
the end of such indorsement is the signature of the accused (R. 8). 

- 2 

http:furnis}?.ed


{135) 
On 12 June 19/,4 the acc1.1sed abcented hir.isel.f Yiithout leave from 

the Irti:'antry Officers Re:·Jl.acement fool, Infantry ::.:::place:,:ent Training Center, 
Camp Roberts, California (Pro~. Ex. i). It vras sti:i:mlated th2t "the accused 
,,as arrorehended at Detroit, ::ichig2n, on or about 19 September 194Lf11 and 
that he was at that t;_rne in uniform (r:. 7). 

On Christ,.,.,as J"...;ve, 1943, a civilian na:-n.0d Lyell H. Howard, a [,'llest 
at the San Carlos ::otel, in Phoenix, Arizona, saw acc·:1.sed sleeping in a 
chair in the lobby. The lobb;; was crowded vrith soldiers, 1'/ho ,·rere resting 
on vmatever they could find. Howard wakened the accused and invited him to 
share his (Howard I s) room. Accused acce!)ted the offer and he and Hoi;rard be
came friendly and spent the next two weeks togeth,~r, drink:i.ng and vidting 
friends of Howard. On Christmas Day (25 Dece;nber 1943) Howard, thinking 
that he might need some cash, started to draw·a check on the Salinas National 
Bank, Salinas, California (Pros. Ex. 4). He wrote the date and his siGnature 
but "realizing rrry si;;na ture 1-ras ille;:;ible on performing rrry signature, I did 
not complete the check and put it aside in my room" (R. 9-11). He next saw 
the check early in February 1<?44 vrhen he received his bank statement from 
Salinas National Bank. The check had been filled out for :::,250 and made 
payable to "Cash". It Tias stipul.ated that the accused· had indorsed the 
check ;-:ith his o¥m sie;nature and t.hat the S'J.m of :·250 had been paid on the 
c:1eck by tI1e bank. :-Ioward did not write the word "Cash" or the figures 
11 ~~25011 or the words 11 two IIundred & FEty Dollars" on the check (TI. 12-13). 
On 8 Febr.uary 1944, Ho,:rard wrote to the accused, addressing .hL"'ll 2t the 
Station Hospital., Luke 1rield., Arizona, and demanded reimbnrserr.ent of the 
f,250. This was followed by three· fnrther demands upon the accused.,. but 
althoue;h he received three·telegrams from the accused the money was not 
reimbursed (F.. •. 14-16). Howard did ,~ot deliver the check to the accl.!sed 
(R. 15). 

4. Evidence for the defense: 

The accused, after being advised of his rights as a witness, 
elec.ted ·:;o· testify under oath in his own behalf. He has been in the military 
service seven years and eight months. In an enlisted status he rose to the 
grade of sergeant and received two honorable discharges. During his entire 
period of military service he has not previously had any difficulty. ~'Jhile 
a patient at Hoff General Hospital he obtained a 2Q-day emorgency leave on 
7 ~-arch 1944 to visit his invalid father in Ifissouri. Upon arrival home he 
found his father in a more serious condition than ha had expected and he 
thereupon wired to the hospital for and obtained a 15-day extension of his 
leave (R. 18-19). · 

,... 
Ha comnenoed his return trip to the hospital bY. train to St. Louis.,. 

1.a.ssouri., and from there traveled by bus to Little Rock, Arkansas., then by 
bus to Tulsa., Oklahoma. Between Little Eock and Tulsa the bus was delayed 
by flood waters. He r&ported to the military police at Tulsa on 14 April 
1944, advising that he was "one day AWOL"., and asked for transportation to 
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his proper station. The rn.ilitary :iolice obtained transportation for him. 
On arriw.l in los Angeles he visited 11 some kinspeople". He si::;ned a paper 
for the military police at Tulsa (Pros. Zx. 3), but was not told why his 
signature was wanted (R. 19, 20). He left Tulsa on 15 April and arrived 
at Hoff General Hospital on 3 rJay. It took him 19 days to go from Ti.1lsa, 
Oklahoma to Santa Barbara, California (n. 2 3, 24). On cross-examination, 
accused admitted thot he was AWOL from "the 5th or 6th of AprH11 (P. 23). 

On or about 1 June 1944 he was transferred to Company A, 80th 

Infantry T1·aining Battalion, Camp P.oberts, California. He left Camp·I:oberts 

on 12 June to report to another hospital to get medical treatment which he 

felt he needed. He had no VOCO or written authority to be absent, only 

the authority of his battalion adjutant to leave the ~1ost for the weekend 

(R. 20, 25). 


With respect to the check, the accused testified that·on Christmas 

Day 1943 Ho~;~rd received a telephone call from Los Angeles about a death 

in his .+.·amily. Howard and the accused were the only persons in the room 

at the time. Accused could not help hearing the conversation. Fpllowing 

the telephone call accused offered to give Howard financial cissistance, 

·.vhich accused "was able to do at that time". Howard declined this offer 

of financial assistance, saying "he didn I t !mow whether he would need· it 

yet or not". Later, accused received a wire that his father would have to 

be admitted to a hospital again and was in _need of financial assistance 


-(R. 21, 24). Accused further testified as follows (R. 21): 

"* * -i:- At the time I yras more or less financially embarrassed 
rey-self. .Both of us were drinking. 1'Jr. Howard made a comment 
that he would make a loan to me and said he would write a check 
for me to fill in if I saw fit, ·which ha gave me. 11 

Later, in January 1944, accused needed cash and felt free to use the check 

"as a loan" (E. 22). He wrote the word "Cash" on the check, filled in the 

amount of the chock, f250, indorsed it and received '.::;250 for it (R. 25). 

Accused ad.'!li tted, on cross-exa:11ination, that Howard signed the check on 

Christmas Day (R. 24). It was noted on the record +,hat the ~:;250 was r e:_)aid 

to I!o-:vard at th,e trial, during a recess of the court (n. 22, 25). 


5. With respect to the ·specific::1tion of Charge I, the accused admitted 
that hs- left his proper station at Camp Roberts, California, on 12 June 
1944, without authority. It was stipulated that he was apprehended in 
Detroit, ~{ichigan, on or about 18 September 1·)44. Ifo satisfactor-,1 explanation 
of this unauthorized absence was given by the accused. The protracted ab- · 
sence .from 12 June unti_l 18 September and the apprehension of ace-used at a 
point more than 2,000 miles from his station compel the inference that 
he intended to desert the service and a~ply sustain the finoing of guilty 
of desertion. 

- 4 
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6. The absence without leave alleged in the Specification of Charge 
II is admitted by t.rie accused. No satisfactory excuse vias offered by him. 
His only explanation of the fact that he spent 19 days in making the trip 
from Tulsa, Oklahoma, to Santa Barbara, California, was that he visited 
"some kinspeople" in Los Angeles. The evidence required accused's con
viction of this Specification. · 

7. Th1:1 Specification of Charge III alleges·that the acc'J.Sed did, at 
Phoenix, Arizona, on or about 25 December 1943, feloniously take, steal 
and carry away "a negotiable instrument" of the "value of ~>25011 the property 
of Lyell H. Hovrard. The proof shows, however, that the instrum:c?nt taken by 
the accused was a form of check which was dated'and signed but vmich other
wise had not been completed. Neither the space provided therein for setting 
out the name of the payee nor the spaces provided therein for setting out 
the amount of the check had been filled in. An instrument to be negotiable 
must cc:nform to the followmg requirements: (1) must be in i'TI'iting and 
signed by the maker or drawer; (2} nmst contain an unconditional promise 

"Or 	order to pay a S'<!Jll certain in money; (3) must be payable on demand or 
at a fixed or determinable future time; (4) must be payable to order or to 
bearer; and (5) where the instrument is addressed to a drawee, he must be 
named or other.vise indicated therein with reasonable certainty (Brannon's 
Negotiable Instruments law, Sixth 5dition, Section 1). It is obvious, 
therefore, that the instrument taken by the accused was not, at the time it 
was taken, a negotiable instrument. I.ioreover, it is evident that the 
instrument was not, at that time, of the value of $250, or of any value 
?!hatever_other than scrap value. 

While negotiable instruments, complete in form, but not issued, / 
may be the subject of larceny, incomplete instruments ordinarily are not. 
In ·Vlharton's Criminal law, Twelfth Edition, Section 1118, it is stated: 

"Bank bills, complete in form, but not issued, are the 
property of the bank, and may be so treated in criminal 
proceedings for receiving them vrith knowledge of their 
having been stolen. On the other hand, an incomplete 
engagement - is not the subject as such of larceny." 

In Cor:'.)l~S Juris, Vol. 36, page 745, it is stated: 

"A paper writing which re_quires the signature of a 
person to give it validity is not the suoject of 
larceny as an instrument, nor is it larceny of an 
instrument for a person to write a bill of exchange 
above _the signature of another written upon a sheet 
of paper which he steals. But if an instrument is 
complete and properly signed, the fact that it re
quires a forged indorsement to obtain money or goods 
upon it does not render it any the less a subject of 
larceny. 11 	 ' 

It follows that, in, the instant case, the proof does not establish 
the camnission of the offense·alleged. · 
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8. With respect to the Specification of the Additional Charge, the 

evidence shows that the accused, while absent without authority, applied 
at the military police station at Tulsa, Oklahoma, on 14 April 1944 for 
transportation to his proper station., Hoff General Hospital, Santa Barbara,. 
California. He was supplied with transportation, and on 15 April 1944 was 
given a written order (Pros. Ex. 3) by Captain J. L. Holmes, Corps of 
Military Police, to report to the Conmanding Officer at Santa Barbara. 
without delay. It took him 19 days to reach Santa Barbara. His only 
explanation for the delay was that he was visiting "some kinspeople" in 
].,os Angeles. The court undoubtedly took judicial notice of the fact that 
Tulsa is only approximately 1500 miles from Santa Barbara and_ that three 
or four days would be ample time within -r.hich to make the journey either 
by train or by bus. 'I'he·accused has.not questioned the law.f'ulness of the 
order, nor has he denied receiving the order. His indorsement on the foot 
of the order that he had received it and understood its contents.removes 
any doubt that the order was duly received by him. Nor can there be any 
doubt that the order was a lawful one. · It was given by a captain of the 
Corps of Military Police to a second lieutenant 'Who was admittedly AlDL 
at the time. The order was simply a direction to the accused to return to 
his proper station at Santa Barbara ,v:tthout delay. One of the important• 
functions of the Corps of :Military Police is to assist in·returning to 
their _proper stations military personnel who are AWOL. 

The ?pacification alleges willful disobedience of the order in 
viola. tion of the 95th Article of War. The proof falls short of ahowing 
willful disobedience but does establish a failure to obey, in violation of 
the 96th Article of W"ar (CM 22.'.3.'.3.'.36., Wills; 1 Bull. JAG 159). · . ' 


..9. The records of the War Department show that the accused is .'.30 years 

.	of age and married. His fo:nnal education extended through' two years of high · 
school. · He was a gasoline filling station attendant and a helper on a 
chicken .tlim for. short periods of time before enlistj,ng in the Regu~ar A'1."t!'t1 
in ?larch 1937. He had five years of service in an enlisted status, rising 
to the grade of serge-ant., before being admitted to The Infantry School, Fort 
Benning, Georgia, in 1942. Upon graduation from The InrantrySchool he 
was·commissio~ed a second lieutenant or Infantry on 3 December 1942. 

10. The court was legally constituted and ·had jurisdiction over the 
accused and the subject matter. Except as above noted, no errors injurious~ 
af.f'ectµ1g the substantial rights o.f' the accused were committed during ~e 
trial. In the opinion of the Board of Rtvie,r the Ncord of trial is lega~ · 
insufficient to support the findings of' guilty of'. Charge III and ita Speoi
f'ioationJ legally sufficient to support·only so much of the findings of 
guilty or the Additional' Charge and its Spe9ification as imolvll!I a finding 
that accused did fail to obey the order descnbed in said Specification 
in viola.tiop of the 96th Article or War; and lega~ .suf.ticient to support 
all other findings of ~ilty and the sentence, and to warrant confirmation 

6· 
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of the sentence. Tlie sentence imposed is autho~ized upon a conviction 
of a violation of Article of War 58 or of a violation of Article of War 
61 or or· a violation.?f Art:i.cle of 17ar 96. . 

;;:ft,.•« a.1 2P ~ , Judge Advocate. 

Ue.t-.:2,a #~~Judge Advocate. 

-~-+~.......~XL....-...:·-~---·;.-.....,,r;:wllO.?f«+·•·:,a:;. .,
... __ Judge. Advocate. 
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SPJGH-CJ4 269791 1st Ind 

liq .sr, ·JAGO, Washington 25, D. c. JAJJ 1 9 1945 
'?Oa Tbe Secret&l7 ot War 

l. Herewith transmitted tor the action or the President are tbe 
·record 	ot trial and the opinion or the Boe.rd ot Rev1e1f in the case or 
Second Lieutenant Charles E. Summerford (O•lJ02382), Infantry. 

2. I concur in the opinion ot the Board ot Revie• that the record 
of trial ie le~ insufficient to eupport the findings or guilty of 
Charge III and its Specification; legall.7 sufficient to support onl.y so 
zuch or the findings or guilty of the 1dditional Charge and its Speciri 
oation as involves a finding that accused did tail to obey the order de• 
scribed in said Specification 1n violation ot the 96th Article ot War; and 
le~ sufficient to eupport all other findings ot guilt7 and the aentence, 
and to warrant confirmation ot the sentence. There appear to be no 11.itigat
ing or extenuating circ11Jl8tances. While the finding or guilty ot larce~ 
charged 1n the Specification ot Charge III bas been disapproved, such disap• 
proval is based solel.7 upon technical ground.a and it 1n no way exonerates 
the accused or the moral dishonest7 imputed to hi.a by the charge. The 
evidence clearl.7 showed that he wrongf'ully- obtained1 by forgery (tor which 
he wa& neither charged nor tried) the awa alleged, t250. I recommend, 
theretore, that the eentence be confirmed 1'ut that the period ot confine• 
ment be reduced to five years and that the sentence as thus modified be 

· carried into execution. · I further recommend that the United States Discipi• 
ur.r Barracks, !'ort Leavem,orth, Kansas, be designated as the place or 
confinement. · 

3. Inclosed are a dratt ot a letter tor 70ur signature, transmit• 

ting the record to the President tor b.ia action, and a torm of Executin 

action designed to carry into ettect the recommendation herein.above made, 


· 1hould such rec011111endation meet with approval. · 

3 Inola 	 MIRON c. CRlllER 
l. Record ot trial Major General 
2. Dtt lt.r tor aig S/1 The Judge 1dvocate General 

· 3. !'om ot action 

(Findings disapproved 1n part 1n accoroance with recomm~ndation of 
The Judge Advocate General. Sentence confinned bit confinement 
reduced to five years: G.C.M.O. 141, 11 Apr 1945) 
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WAR DEPARTMENT 
(141)JrmT Serrice Forcee 

In the Office of The Judie .lcwocate · General 
llaahiJJ&ton, D.C. 

SPJG.lt CONFIDEN'!'lAL 
Cll 269792 11 Jan 1945 

lJ'NITBD STATES 	 ) 92ND INF.Am'RI DIVISIO!l 
) 

T. 	 ) Trial b;r o.c.M., convened at Fort 
) Huachuca, .lrisona, S September 191'4. 

Second Lieutenant. WIIEY B. 	 ) Dismissal, total forfeitures, and 
MOORE (O-l577S9l), Quarter-	 )) continement tor fiTe (S) 79ara. 
master Ccrpa. 

OPMCJf ot the BO.A.RD CE BZVIEW 
LYCIT, HEPBURN am Jl>ISE, Judge .ldTocues. 

1. The record ot trial in the caae of the officer named aboTe has 
bem exam oed bJ' the Board of l.8T:ln and the Board submits this, its 
opil11on, to The Judge Advocate Gemral. 

2 •. The accused ne tried upon the following Charge and SpecU'icational 
. ' 

.CHARQEa Violation ot the 96th .liticle ot, War, 

Specification 11 In that Second Lieutenant 11'.llq B. Moore, Head~ 
quarters Canpaq 92d IDfantl"J' D1Tiaion did at l'oit Bl1achuca, 
.lriscma, cm or about 26 June 1944, with intent to decein 
proper authorit7 ot.fic:l.ally atate, in writblg, delinred ~o 
Captain Jama G. ~, acting aasistant adju\ant General, 
92d Intantl"J' DJ:riaion, its representatiTe, that he had settled 
all h1a personal indabt.ednesa, or made arrangements to et.feet 
aett'l•ent thereof on or prior to the 10th da1' ot ~ 19Lli, 
which statement waa known b7 the said Second Lieutenant l'ile7 
B. Moore to 'be untrue in ,that 	at the time he was indebt.ed to& 

Cr C. C. Heizer Dua 	 $200.00 
1' Joa9?1 Reid Dile 120.00 
Pn Sinclair Johnson Due 90.00 
P1t Maurice G. Shaunte• • . 20.00 
Cpl Odie B. Paulette • 30.00 
Cpl Clarence 11'. Bo'berts • 4.60 
T74 Samuel B. Mitchell • 63.00 
Pfc Eugene B. Qmatel • 35.00 
S/Sgt Lester 1'. Clayton · • 40.00 
lat Sgt Robert L. Millender • 24.6S 
WOJO J. s. Jfackemie • 60.00 
2d Lt. Jaon P. Lovette • 30.00 • 
'Wenern Union (Tel Toll) • 2.63 

-€ 0NFIDEN¥t.AL. 
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92d Div Staff Officer's Mess Due ~39.75 

Fort lhlachuoa Branoh Red Cross n 101.45 

WOJG Earl W. Nadison " 93.00 

Cpl Willie Strickla.nd " 40.00 


nT/4 Irvin~ C. Peoples 2.00 

ls t Lt John F. Evans tt 230.00 

WOJG Chester B. Carr " 200.00 

Capt. J. Woodruff Robiruson " 253.30 


whioh same debts he had not then settled or made arrangements 

to effect settlement thereof, on or prior to the 10th day of 

July, 1944. 


Speoification 2t In that Seoond Lieutenant Wiley B. Moore, • • •, 
being indebted to Warrant Officer (JG) Earl W. Madison in the sum 
of $93.00, representing a loan ma.de by the latter to him, the 
said Seoond Lieutenant Wiley B. Moore, whioh a.mount beoa.me due 
and payable on or about 24 May 1944,.did at Fort Huaohuoa, 
Arizona from on or about 24 May 1944 to on or about 22 August 
1944, dishonorably fail a.nd.negleot to pay said debt. 

Notes Speoificati~ns 3, 5, 6, and 7 are identical in form with 
Spe~~~· ·_,ion,2 abon exoept f6r the dates and the a.mounts and 
t~d names of the creditors. These differenoes were as followsa 

Speo. Creditor Amount Debt due 

3 WOJG Chester B. Carr 4200. l Ma.rob 1944 
5 Tech. 4 Samuel B. Mitchell 63. l April 1944 
6 Teoh. 4 Jouph H. Reid 120. l March 1944 
7 PTt Sinclair Johnson 90. 25 Ma.roJ,. 1944 

Speoi1".ioations 4 and. 8~ (Findings of not guilty). 

Speoi1".ioation 91 (Finding disapproved by the reviewing authority). 

Speoifioation 101 In th&t Seoond Lieutenant Wiley B. Moore,•••, 
did at Fort )w.achuoa, Arizona. on or about 1 March 1944, wrong
fully borr01f the sum of $120.00 from Teo 4 Joseph Reid, a.n 
en.lilted man al10 of :Headquarters Comp~ 92d Infantry Divilion. 

Notea Speo11".1oationa 11, 14, 15, and 17 are identical in form with 
Speoifioation'lO aboTe exoept for the dates, the a.mounts and the 
cam.es of the enlisted men from whom the moneys were borrowed. 
'-'he1e difference• were as followsa 
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Spec. Enlisted Mm Amount 

11 Pvt Sinclair Johnson ~~o. 25 March 1944 
14 Cpl Clarence W. Roberts 4. 28 lfuy 1944 
15 Tee 4 Samuel B. !!.itchell 63. i April 1944 
17 S/Sgt Lester T. Clayton 40. 10 April 1944 

Specifications 12, 13, 16 and 18, (Findings of not guilty). 

He pleaded not guilty to the Charge and all of its specifications. He was 
found not guilty of Specifications 4, 8, 12, 13. 16, and 18. He was found 
guilty of the remaining Specifications and the Charge except the words in 
Specification l "Capt c.·c. Heizer, due $200.00, Pvt Maurice G. Shauntee, 
due ;20.00, Cpl Odie B. Paulette, due i30.00, Cpl Clarence W. Roberts, due 
~4.60, Pfo Eugene B. Questel, due i35.00, 1st Sgt Robert L. Millender, due 
:i;i24. 65, WOJG J. S. Mackenzie, due ~60.00, 2d Lt. Jaon P. Lovette, due $30.00, 
Western Union (Tel To.11) due ~2.63, 92d Div Staff Officer's Mess, due $39.75, 
Cpl Willie Strickland, due $40.00, T/4 Irving C. Peoples, due f2.00, 1st Lt. 
John F. Evans, due $230.00, Captain J. Woodruff Robinson, due $253.30 11 and 
substituting therefor the words, "Cpl ClarenceW•. Roberts, due $4.00, 11 • of the 
excepted words, not guilty, of the substituted words, guilty. No evidence 
was introduced of acy previous conviction. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due and to 
be confined at hard labor at such place as the reviewing authority may direct 
for ten years. The reviewing authority disapproved of the findings of guilty 
of Specification 9, approved the sentence, reduced the period of confinement to 

· five years, and fo1:"arded the record of trial for action under Article of War 
48. 

3. The evidence for the prosecution pertaining to the approved findings 

of guilty may be summarized as follows I 


At the times set forth in the Specifications and at the.time of the 
trial the a~cused was in the military service of the United States on duty 

.with the 92nd Infantry Division stationed at Fort Huachuca, Arizona. (R. 12, 40, 
46, 49, 59). 

Specification 1. 

On or about 26 June 1944, the accused, having been notified that 

pursuant to orders he was about to be transferred from the 92nd Division to 

another station reported to the Division Headquarters "to clear his indebted

ness" (R. 12). Prior to this time certain officers had complained to the 

headquarters that the accused owed them money (R. 16). When the accused 

appeared at the headquarters the acting Assistant Adjutant General, Captain 

James L. Glymph, acting for the Adjutant General, furnished him with a form 

entitled "Certificate of Clearance" (R. 13, Pros. Ex. A). According to 
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Captain Glymph he "drew up a certificate of clearance that all indebtedness, 
all claims of Government agencies and of personal debts were cleared", and 
11had Lt. Hoare to take this certificate around to the various agencies on 
the Post and have it initialed, which he did" (R. 13). Accused signed the 
certificate of clearance in Captain Glymph's presence (R. 13,14). The face 
of the certificate, as offered, shows two additions in ink, one the words, 
11 fil 92d Inf'. Div.'' at the top, and the other the word "ANDn interlined in the 
third paragraph. With this latter interlineation, the third paragraph reads 
as follows I 

nr further certify that.I have settled all my official and 
personal indebtedness AND (interlined) with all government and 
post activities, or have made arrangements to effect settlement 
of debts listed below, on or prior to the 10th of next succeeding 
month. 11 

'.After accused had signed the certificate, Captain Glymph asked ac

cused to whom he owed personal debts. Thereupon accused furnished the names 

of "four or five people,, and the a.mounts of indebtedness to them. As will 

appear fran the testimony hereinafter summarized in connection with other 

specifications, accused was indebted to a number of others in the military 

service stationed at t~e Post. The names and amounts furnished by accused 

were written on the back of the certificate by Captain Glymph, and accused 

was directed by Captain Glymph 11in the name of the Commanding General 11 , be

fore complying with his transfer orders to have these individuals sign the 

certificate, and personally to sign the following additional statement which 

Captain Glymph had likewise written on the back (R. 13)1 


"Certificate 

I hereby certify that I have either.Paid or have made satis
factory arrangements for Payment with the above Officers and 
Warrant Officers. 

Wiley B. Moore 
2d Lt. Q.M.C. 11 

A few days later Captain Glymph found this document in his "in" 

basket. The certificate on the back was not signed by accused. The four 


· creditors whose names were listed on the back had signed (R. 13,14). Captain 
Glymph testified that when he wrote the "Certificate" on the back of the docu
ment he intended it to be an additional certificate that would not supersede 
the certificate on the front nor have &I\Y relation to the accused's indebted
ness, if any, to the Govermnent agencies (R. 18). Before the document (Pros. 
Ex. A) was produced 11.nd·admitted in evidence Captain Glymph was permitted to 
testify that the document "said that all indebtedness was clear, that all of 
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his personal aocounts had been paid" (R~ 14). 

Speoifioation 2. 

Warrant Offioer, Junior Grade, Earl Madison testified that the ao
oused· had borrowed.money from him in April 1944 •. On 24 May 1944 accused still 
owed him a balance of $8.oo. On that date, at the accused's request, aild 
upon his promise to repay him·in full that night, he loaned the aocused an 
additional ,l;as.oo. The accused did not repay the ~oney that nibht, nor has 
he ever repaid it. Madison made numerous attempts to collect.the money due 
him from the accused, but the accused would say that he did not have it or 
was expecting it. Upon one occasion the accused gave him a check which 
"bounced back" (R. 43-45). 

Specification 3. 

Warrant Officer, Junior Grade, Chester B.·Carr testified that he 

loaned the a.ccused ;200 about 11 five or six months ago", at which time the 

accused promised to repay the loan "within the next pay da.y". The accused 

did not· repay it a.a promised and has not as yet repaid it. Carr·tried to 

collect it from him, but the accused told him that he did not have the 

money (R. 40-41). 


Specifications 6 and 16. 

Technician 4th Grade Samuel B. Mitchell testified that he was a 

member of Headquarters Company of the 92nd. Infantry Division. The aootuled 

was also .a member of that organiza.tion. About 1 February 1944 he turned 

over to the accused $60 for.safekeeping for him in the company's safe. 

Several months later he spoke to the aceused about it. In the meantime the 

accused owed ,him $3 in ''making change or something". The accused told him 

that he had borrowed the $60 and that Mitchell would receive it back at the 

end of the month. Mitchell said that that woul'1 be all right. Accused has 

never repaid it, but has made numerous promises to do so (R. 60-62). 


Specifications 6 and 10. 

Technician 4th Grade Joseph Reid,also a member of Headquarters 
Company, 92nd. Infantry Division, .testified that when the accuaed wa.a the 
Executive Officer of that compaey he asked Reid to loan him some money• 

.On 16 February 1944 Reid loaned him.$120. Accused a.t the tim, promised ·to · 
repay him the following pay day which was 1 March. Accused has never repaid 
it, although Reid has requested payment (R. 46-48). 

Specifications 7 and 11. 
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Private Sinclair Johnson, also of neadquarters Company, 92nd 

Infantry Division, testified that on 25 March 1944 the accused, who was a 

member of the same company, asked h.,i.m to loan him $90. Johnson loaned it 

to him. Nothing definite was said about its repayment and he has never 

asked for its return (R. 57-58). 


Specification 14. 

Sergeant Clarence Roberts of the same organization testified that 

the accused, when he was the executive officer of the compaey,on 28 llAy 1944 

s.sked him if he had $20 "on him" •.Roberts told him that he had only $4.00 

and offered it to the accused. The accused took it and said that he would 

return it "in a few days". He has never returned or repaid it (R. 50-51). 


Specification 17. 

Teohnioal Sergeant Lester T. Clayton, a member of the same organiza
tion, testified that on 10 April 1944, at the accused's request, he. loaned him 
$40. At first the e.ooused ha.d a.sked for only 11a couple of buoks 0 

, but when 
he observed that Clayton had ~20 bills in his possession he asked for "a 
couple of those". At the time the accused promised to repay Clayton "in a 
few days". He has never repaid the money, although he did make numerous pro
mises to do so (R. 53-54). 

4. The acoused, having been advised as to his rights, elected to testify 
under oath. He testified, "Well, I have nothing further to say. The testimony 
that has been brought out, and in most instances, is correct". He stated that 
he had oommunioated with all of his creditors and ma.de a verbal arraniement 
with each to settle the debt at some 'indefinite future time (R. 62-63). His 

·pay u a second lieutenant is not sufficient to enable him to pq all of his 
indebtedness in one month. He did not believe that hia creditors desired to 
prosecute him, but that they only wanted to be paid. He would like the oppor

11 !tunity to picy- them (R. 64). He concluded with the statement, am not denying 
tha.t I owe any of these men who have come here that I have cross examined" 
(R. 68 ). 

6. Discussion. The accused stands convicted of offenses, all charged 

under Article of War 96, that may be claasifhd u followu 


.!:.• 'Making a false official statement. 

b. Dishonorable failure to pay his debts. 

0 • , Borrowing from enlia ted men. 
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a. Ma.king a .false o.ffioia.l statement. 

Specification l falls within this class and sets forth allele

ments of the offense. namely. (1) the making with intent to deceive by one 

in the military service (2) of a false official statement (3) with know

ledge that it is false. Accused is specifically charged in the present 

case with having-made a statement in writing to the effect that he had 


· paid all of his personal debts. or had made arrangements to effect settle
ment thereof within a specified time. which statement'was a false and 
official one. known by accused to be false, and that the accused intended 
"to deceive proper authori_ty" in making this statement. 

It was clearly shown by .the evidence and admitted by accused that 
on the date alleged (26 June 1944) he was indebted to the persons named in 
the findings of the court in the amounts alleged and that he had neither 
pa.id them nor made any arrangements to pay them within a~ dei'inite time. 
It was also clearly shown that the.transaction between accused and Captain 
Glymph was an official one, intended to insure the clearance by accuaed of 
his indebtedness, both to govermnent agencies and to individuals, before 
leaving for his new station. A:rr<J statement made in or on the certificate 
with regard to the indebtedness is unquestionably to be classified aa 
official and if material and false, to the knowledge of accused, may properly 
be said to have been made with intent to deceive "proper.authority". 

Had the word ".AND'' not been interlined in the second line of para
graph 3 of the certificate, conviction of this specification could and would 
not be maintained. As originally typed (or mimeographed) this paragraph read 
as follows, · 

113. I further certify that I have settled all my official a.nd 
personal indebtedness with all government and post activities, or 
have made arrangements to effect settlement of debts listed below. 
on or prior to the 10th of next succeeding month". 

• 
It is clear that. as thus originally written, the only indebtedness 

sought to be covered was that of an official or personal character to govern
~ and post activities. The matter of personal indebtedness to private in
dividuals waa not involved. However. bec·ause of complaints made by members 
of the military service, accused's organization desired to have his private 
affairs adjusted before his departure from the station. The certificate. as 
offered in evidenoe. shows clearly that the word ".AND" ·wa& added .for the 
purpose of assuring this adjustment. With this addition, accused was called 
upon to certify that he had settled- (1) all his offioial indebtedness. (2) 
all his personal indebtedness, and (3).with all government and post activities, 
or that he had made arrangements to effect settlement of the debts "listed 
below" ~n. or before a designated date. Had this not been the intention•. the 
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addition of."AND" would have been meaningless and superfluous. serving no 
purpose whatsoever. 

The certificate was received in evidence without aIJY' objection by 
accused that "AND" had been interlined after he had signed it. Captain Glymph 
testified that he.had prepared the document and had seen it signed by &ooused. 
A person is presumed to know the contents of a document signed by him ~'iha.rton's 
Criminal Evidence. 11th ru. •• Seo. 99). Accused at no time suggested that the 
certificate had been altere~ after its execution by him. nor is·there a:cy
oontention that he was misled by arry of its provisions. Since the regularity 
of the certificate has not been questioned and since there is no implication 
of impropriety in its preparation. the Board naturally concludes that there 
was no alteration or addition after its execution by accused. 

While a written document is the best proof of its contents. and· 
while the meaning of paragraph 3 appears to be perfectly clear, if any·am
biguity exists. resort may be had to the oiroum:stanees attending its execu
tion to clarify such ambiguity. (Wigmore on Evidence. 3rd Ed.• Seo. 2470J 
Jones on Evidence (Civil Cases) 4th Fd., Seo. 450. See also r'fua.rton's. 
Criminal Evidence, 11th Ed •• Seo. 825). All extrinsic evidence merely em
phasizes the correctness of the interpretation placed on the plain language 
of this paragraph. Reports had been received by headquarters of accused's 
personal indebtedness to individuals at _the post. It was the desire on the 
part of headquarters that this indebtedness a.a well as that to government 
agencies be cleared before accused's departure. In furtherance of this pur
pose. Captain Glymph testified that he prepared the certificate. Certainly 
where the document as prepared carried out the intended purpose the Board 
would not be justified in striking from it a word which gives vitality to 
the end sought to be attained. 

The addition of the certificate on the reverse of the sheet does 
not alter the situation.· The record leaves no doubt that when accused re
turned with the certificate and signed it in the presence of Ca.Ptain Glymph, 
that officer, in his desire to "make assure.nee doubly sure" interrogated 
accused as to his indebtedness to individuals. When aooused gave the names 
of only the "tour or five" persons to whom he claimed. he wa.s indebted (a 
statement whioh itself was false) and the amounts due to them, Captain 
Glymph added their names and the amounts on.the baok·of the sheet. prepared 
an additional certificate to be signed by.the aooused in oonneotion there
with, turned the document over to accused again with inatruotiona to obtain. 
the signatures of these creditors and personally to sign the additional 
oertificate as well. In the opinion of the Board'the record of trial shows 
conclusively ~hat this second certificate was not intended to and did not 
supersede the first certificate but was resorted to merely as an added pre
caution. In short, accused had committed the offense of which he·stands 

I. 
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convicted before the preparation of the second oertificate. 

The ~oard is of the opinion, therefore, that tqe record of trial 
is lebally sufficient to support the finding that, with intent to deceive 
proper authority, accused made the false official statement that he had 
settled all his personal ind~btedness, well knowing that this statement was 
false. However, there must be eliminated from the finding of guilty of 
Specification 1 the words "or made arrangements to effect settlement thereof 
prior to the 10th day of July 194411 

• By the express terms of paragraph 3, 
the alternative declaration as to the making of arrangements fo~the pay
ment of debts, not already settled, prior to the 10th of the next succeed
ing month applies only to the "debts listed below", that ~s, on the .faoe 
of the "Certificate of Clearance". As no debts were so listed the plain 
language-of the para.graph may not be so extended as to make it apply to the 
debts described in the findings. The exception of.these words, however, in 
no way affects the legality of the finding of guilty of this~pecifica.tion. 

b. Dishonorable failure to pay his debts. 

W'ithin the second class above fall Specifications 2, 3, 5, 6 .and 
7. The dishonorable failure to pay a•debt by one in the military service 
has long been held to constitute a violation of A.rtiole of War 96. Such. 
conduct .brings discredit upo??- th~ sertj.ce. The mere failure to keep a 
promise to pay a debt is not a dishonorable act, however, unless the failure 
to pay is characterized by a fraudulent design to evade payment. A f~ilure 
to pay is properly so characterized where, under all the facts, the effect 
of the failure is to compromise the honor of the officer concerned and the 
honor or credit of the military service. False promises, eva.aion, and un
conscionable delay, when combined with ·failur.e to pay, have been held to 
constitute "dishonorable neglect" (CM 245026, 29 B.R. 108; CM 220760, 13 B.R. 
61J CM 246905, 30 B.R. 209). 

The evidence for the prosecution clearly showed that the accused 
borrowed various _sums of money from enlisted men.: in his command. The amounts_. 
involved were considerable in comparison with the usual pay of an enlisted 
man. Accused admitted under oath that at the time of trial he still owed 
these enlisted men the amunts originally borrowed. Although these obliga
tions were overdue at various time• dating &s far back a.s.25 March 1944 
(the trial took place 6 September 1944), he made no apparent effort to repay 
any of them. This was true notwit'hstanding the receipt by him of his pay 

· during this period of time. He continually made false pro~~es of payment. 
His whole course of conduot was iuch that it was a fair and reasonable in
ference that he never intended to r.epay any one of these men, and that he 
was taking advantage of his superior rank to get money from his military in~ 
feriors. Such conduot was c~early prejudicial to good order and military 
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discipline. The evidence was ample to support the findings of guilty of 
these Specifications. 

c. Borrowing from enlisted men. 

Within the third class mentioned above fall Specifications 10, 11, 
14, 15, and 17. The mere act of an offi oer borrowing money from an enlisted 
man is a violation of the 96th Article of War. Such an a.ct is considered 
prejudicial to good order and military disoipline (CM 122920, CM 130909J 
CM 246905, · 30 B.R. 209J CM 230938, 18 B.R. 131). , . . 

The undisputed evidence· shovred beyond doubt that the acoused. on . 
the dates and· from the enlisted men named in the speoifica.tions borrowed· 
the various sums alleged. All of these men were in the same military or
ganization with the aocused and subjeot to his 00:mma.nd. Obviously they 
were in an unfavorable position either to refuse the ioa.ns or to enforoe 
their repayment. All of the essential elements of the offense were shown 
by the evidenoe adduoed as to eaoh of the specifioations under discussion. 

6. War Department records show the a.ooused to be 28 years of age and 
single. He graduated -from high sohool and attended college for two yea.rs. 
Ha served in the Quartermaster Corps as an enlisted man from 10 August .1940 
until 14 August 1942 when he was oommissioned seoond lieutenant, Quarterma.ater 
Corps, Arm:, of the atited S~~tes. 

· 7. The court was legally constituted and had jurisdiction of the ao
cuaed and the offenses. EKoept as noted above, no errors injuriously af
feoting the substantial rights of the a.coused were committed during the 
trial. In the opinion of the Boa.rd .of Review the record of trial is legally 
auffioient to support the finding of guilty of Speoifioa.tion l except the 
words "or made arrangements to effect settlement thereof on or prior to 
the 10th day of July, 1944," and legally sufficient to support the approTed t1n41ngt 
of guilty of the remaining Speoifioa.t1ons and the Charge and the sentenoe and 
to wa.r~a.nt oonfirmat1on of the sentenoe. Dismissal.is authorized upon oon
viotfon of a. v1ola.tion of Artiole of \Var 96. 

-=::::~~:::::;:=;~~~i!~:!:.--• Judge Advooate •. 
I . 

, Judge .A.dvooate. 

• 10 • 


http:Dismissal.is
http:wa.r~a.nt
http:00:mma.nd


{1Sl) 

SPJGK - Cll 269792 	 - 1st Ind 

Hq ASF, JAGO, Washington 2S, D. c~' "JAN 1s· 1945 
Toa The Secreter,- or 1Jar 

1. Herewith transmitted tor the action ot the President are the 

record of trial and the op1nion or the Board or Revin in the ca1e ot 

Second ld.autenant Vlllq B.lloore (0-1S77S9l), Qaart!9rmaster Corps. 


2. I. concur in the opinion of' the Board ot Revin that the record 
of trial 1s legal.l1" •~icient to support the !inditlgs of guilt;r except 
the 110rda 1n Specification l ot the Charge •or made arrangements to 
effect settlement thereof on or- prior to the 10th dq ot Jul;r., 1~4, • · 
and the sentence as ·approved by- the revielfiJJg aut;horit;r, and ·to warram 
contirmation ot the sentence. I recommend that the findings or guilt;r ot 
the excep;ed words be disapprond, that the sentence as approTed b7 the 
reviewing authorit;r be confirmed, but that the confinement be reduced to . 
two yearsJ that the United .states Disciplinar7 Barracks, Fart Leavemrorth., 

··ransas, 	be designated as the place of confinement., and that the sentence · 
as thus modif'ied be carried into execution. 

3. Inclosed are a draft of a let.tar tor 7our signature transmitting 
the record to the President. tor his action and a form· ot Bncutive action 
design~d to C&ff7 into affect the recOJmBendation hereinabove made, · should 
such action meet with approval. 

~.: ~o

3 Incls 	 MIRCJl C • CR.Am. 
1. Rec. or trial. 	 :Major General 
2. Drft. lt.r tor sig 	 The Judge Advocate General 

ot S/fl
3• Form of Action 

(F1mings dieapproved in part in accordance with recomand&tion ot 
The Judge Advocate General. Sentence -confirmed ~t con!inement · 
reduced to two ;rears. o.c.x.o. 101, 24 liar 194S) · 

\. 
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· WAR DEPARTMENT 
Arrq Service Forces 

In the ·Ot'.t'ice ot The Judge Advocate General (153) 
Washington, D. o. 

SPJGN - CM 269866 	 I 2 APR 1945 

SIXTH SERVICE COUMAND 
UNITED STATES ) ARMY SERVICE FOOCES •) 

v. 	 ) Trial by' o. c. M., co?IVened at 
Fort Sheridan, Illinois, 17

Second Lieutenant mtARLES ~ 19 August 1944. Dismissal,

BURTON KUNZ (0-369519), ) tota.1 .ror!'ei tures and confine

Infantry. ment at hard labor !'or fifteen 
~ (15) years. 

OPINION ot the BOARD OF REVIEW' • 
LIPSCam, O'CCJ?iOR am l4CRGAN, Judge Advocates 

l. The record ot trial in the case ot the ot!'icer named above 
has been examined b7 the Board ot Review and the Board submits this, 

. 1te opinion, to 1'b9 Judge Advocate General. 

2. The accused was tried upon the following Charge ~ Specif'i 
cationa 


CHARGE I Violation of the 58th .Article ot War. 

Specit1cation1 In th:l.t Second Lieutenant Charles 
, 	 Burton Kum," Intant17, 164th Infantry, did, at 

San Francisco Port ot :Embarkation, Fort Mason, 
Calif'ornia, on er about 19 April 1942, desert 
the aervice ot the United States and did ranain 
absent 1n desertion until he wu apprehended at 
Chicago, Illinois, on or about 17 Karch 1944. · 

The accused, atter atatin: that he desired to be defended b;r the defense 
counsel, the aasiatant defense counsel, and Mr. John D. Bleeker, att0rll87 
ot the Ui.meapolis, Minnesota, bar, as 1nd1T.ldual. de.teme counsel, elected 
to stand mute, ·whereupon the president or the court directed ~t a plea 
ot not guilt,' be entered tor him as to both the Charge and the Specif'i 
cat1on thereunder. The accused then entered a special plea ot the atatute 
ot limitations to tb9 at'.tense ot absence without leave which was a lesser 
incl'uded offense w1thin the Spec1i"1cation alleging desertion. Thie plea 
was overruled b7 the court and the accused ,raa found guilty- ot both the 
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Charge and the Specification thereunder. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due and 
to be conf'ineJ at hard labor, at such place as the reviewing authority 
m:4/;ht direct, !or the term of' his natural lif'e. The reviewing authority 
approved the sentence, but reduced the period o! c~nfinement to fil'teen 
years, and !orwarded the record o! trial £or action um.er Article o! War 
L.S. 

J. The evidence for the prosecution shows that tm accused was an 
emotionally immature i.ndi.vidu.al, lfho had read widely and indiscrimi
nately in the fields o! philosophy, econanics, and political. science and 
had in the process acquired a conf'used, unorthodox; and radical philosophy 

·o! government and society (R. 119., 160-162, Pros. Ex. 1-P, 1-Q, l-X, l-Y, 
and l-Z). He was a second lieutenant in the Officers Reserve Corps and , 
was called to active duty in February o! 1942. A.f'ter completing a five 
weeks• refresher course at Santa Rosa, California, he was ordered, about 
mid-March~ 1942, to report to Fart ~-, Ca.li.f'ornia. He went to San 
Francisco instead and was there joined b,:- a young lady wio, accanpanied 
b7 her mother, had cane !ran Minnesota to marr-r the accused. The marriage 
took place on 21 llarch 1942 and several dqs thereafter the accused re
ported to the military authorities, not at Fort Ord, but at Santa Rosa. 
In view o! his unauthorized absence, he expected to be tried by court
martial and was disappointed 11hen the only punishment meted out was a 
two weeks' period o! restriction. He believed that a court-martial trial 
might provide an audience before llhm he could state his conscientious 
political objections to participating in "this type o! war" and his desire 
to be assigned to a branch of the service which could make use ot his 
scientific training. (R. 24, Pros. Ex. 1-R, l-cc; R. Jo6, Pros. EX. 10). 
Fran Santa Rosa he 1f8.8 sent to Fcrt Ord and, on 4 April 1942, was ordered 
to proceed to the San Francisco .Port o! ~arkation, Fort M.ason, Cali
fornia. .A.tter reporting there, he absented himself without leave !'ran 
that ata¾on on 19 April 1942 (R. m, Pros. Ex. 6; R. 278, Proa. Ex. 7; 
R. 3o6, Pros. Ex. lO). He &Di bis 111.fe traveled by bus to Chicago, 
Illinois,· and while en route, the couple stopped at Davenport, Iowa, where 
the accused removed his uniform and dressed in civilian clothes (R. Z/8, 
Pr~. Ex. 7J R. J06, Pros. Ex. 10). Later, in recounting these events; 
the accused saids · 

• * * * I had fully made up rq mind to leave the a.rmed forces am 
to remain a civilian until..,- awaited and expected apprehension 
should take place. My' decision to remain a civilian was due to 
urr reasoning that it I returmd voluntarily, it would o~ be a 
repetition of the two previous instances at 'Which times I was 
incarcerated and at which tines I was unable to obtain a trial. 
My' further reason for leaving camp was that I knew that Fort Mason 
was an enbarkation port and that as such I 110uld soon be going 
overseas without having received the benefit of trial. At the 
time I did not see rq way clear o! continuing as a soldier because 
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it appeared that I would not be success.ful in obtafoing a hearing
* ff.• (R. 3o6, Pros. Ex. 10). 

After arriving in Chicago, the accused obtained employment as, 
a research physicist with the Visking Carpara.tion. In bis application 
for this position, he stated that his military status was "Reserve Officer 
Rejected on physical examination". His physical. disabilities were listed 
as tt.flat feet• and •al.lergiea affecting sinuses• (R. 286, Pros. Ex. 8).~ 
The accused worked .far tbe Visking Corporation .fran 25 Mey- 1942 until 16 
March 1944 and during this period he dressed in civilian clothes, but made 
no apparent effort to hide his identity. Hi.a services ere reg~ed as 
uvery satisfacto:cytt and he +eceived two increases in salary (R. 2S8, 289). 
In the ear:cy- morriing hours of 17 Mat'ch 1944 the aocused was apprehended 
by Special Agents o.f the Federal. Bureau of Investigation at his residence 
in Chicago. He was attirel in pajamas and bathrobe at that time but dressed 
in civilian clothes. The dq following his arrest the accused was placed 
in the cll..'!tody o.f mil1tSl7 authorities (R. 295-301). 

4. The Defense Counsel, at the out.set ot the trial, raised the 
question o.f accused 1s s~ty Nat the time of and throughout the continua
tion of the otfense charged, or on 19 April 1942, and from 19 April 1942, 
up to and including 17 :March 1944" (R. 14). This issue had been antici 
pated by the pros~cution and considerable evidence was adduced pertinent 
thereto. 

The medical experts who examined the accused considered his back
ground and the events of his early li.fe of primary importance in their diag
nosis, re:cy-ing tar their inf'armatJ.on upon a so-called "Psychiatric Social. 
History, 11 which was concededly accurate and which was admitted into evidence 
ll'ithout objection (R. 24, Pros.Ex:. l-r,l-cc). Thia comprehensive report 
shows that the accwsed was one of .four brothers am the son of a prominent 
banker 1n Minneapolis, Minnesota•. His early hcma lire wu clouded when the 
accuaed•s mother began to manitest eymptans of mental disorder 1n the form 
of delusions and hal.lucin&ti011B. B;y the time the accuaed was eight years 
o.f age she was admitted to t.he Minnesota State Hospital as a victim of 
dementia praecox. There followed an unhappy period for the accused during 
llhich he 'WU lonesome- tar the affection ot his mother. This desire far a 
mother was supplied neither by the housekeepers, whcm his father el!lployed, 
nor by his father, llho apparently devoted mora attention to his business 
than to hie heme. The accused lived at heme -.mile attending preparatory 
school and the University of Minnesota. Fr01!1 this latter institution he was 
graduated with the degree of Bachelor of ~ics 1n December 1941. His hane 
had becane an increasingly unhapP7 place, particularly since the remarriage 
of h1a father 1n 1937. "While a student ·at the Um.varsity of llinnesota, 
he had .few .friends and declined to join a social .tratern1~~ He took no 
pa.rt 1n extra curricular activities and became ccmpletely absorbed in his 
studies 'Which included the social sciences· as wall as di.f.ticult courses in 
~sics, Engineertne, Mathematics, alXl Chemistry-. Apparently the only 
person with llhcm he became friernly- 11b1l.e at college·was the young lady 
to Them he was subsequently married. .A. devout member of thB Catholic Church 
1n his early ;year•, the accuaed while in college rejected hie religion for 
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agnosticism and took the position that his scientif'ic miirl would allo,r 
him to accept only those precepts 'Mlich could be substantiated by proat. 
Alw~ the serious-mitxied student, he made a study of social reforms and 
developed many so-called "radical" ideas in the fields of political 
science and sociology. He became 11 aloof1 hypercritical and markedly 
introverted" (R. 24, Pros. Ex. 1-P) • His camnission in, the Officers 
Reserve Corps came as a result o£ his training as a cadet 1n his pre
paratory school. · 

-
A few deys after his arrest as an alleged deserter he 1f8B ad

mitted to the Station Hospital at Fort Sheridan, Illinois, for a mental 
and neurological examination and for observation. · The clinical record 
there reveals that at the time he entered the hospital the accused na 
suffering .f"rcm no delusions or hallucinations; that he was well orient
ed for time, place, and person; that his insight and his memory for re
cent and remote events were gbod; and that his intellect waa commensurate 
with his education (R. 241 Pros. Ex. 1-p). The Board o! Medical Officers 
which convened at Fort Sheridan to examine t.he accll.9ed 1nitially tound, 
however, that on 19 April 1942 the accused waa not free frc:m mental de
rangement so as to be able to distinguish right tran wrong and adhere to 
the right concerning the offenae o! desertion am that thi8 condition 
prevailed until sane time a.tter his admiuion to the Fort Sheridan Hoa
pital. His mental condition waa found to be "Schizophrenia, Simple Type" 
.frail llhich he had so far recOV'ered that, at the time ot the examination 
on 2 June 1944, he was tree fran :mental defect (R. 24, Pros. Ex. 1-k). 
The Board subsequent~ announced that its origin.al diagnosis wu possib~ 
based on "false premises• and modif'ied its findings to state that the ac
cused, lihen be left the Arrq and throughout the period o.t alleged desertion, 
was ttprobably't unable to distinguish between right and 'Wl'Ong or adhere to 
the right (R. Z'/J R. 24, Pros. Ex. 1-e). However, Major Perry v. Wagley, 
llho waa Chief at .Psychiatry at Fort Sheridan and who acted u President 
or the Board, testifi.ed that his original opinion as to the mental in
caupetence of accused remained unchanged (R. 26). Conceding the diffi 
culty of accurate diagnosis in the absence o1' examination at the time at 
the alleged offense, Major Wagley pointed out that dementia praecox or 
schizophrenia, llhich are interchangeable terms, 1IIJJ,/ result either .tran 
intellectual or emotional. illness. In its "simplex typen, fran which the 
accused suf.tered, the disease is characterized by emotional rather than 
intellectual deterioration (R. 58). Having never recovered .trom the 
emotional shock caused by his mother 1s insanity and absence from hane, 
the accused unierwent. a personality- change and began to develop certain 
sohisoid tendencies :mani.f'ested bf .hi•. inclination toward reclusion and 
the transition of his interest fran religion to science. Other· symptans 
signif'icant to Kajor Wagley when he observed the aocuaed ~ his slovenly 
habits, his disorganized thinking, his dull emotional reaotiOlll, his moist 
hands, and the dilated pupils of hie qea (R. 25, Z'!J R. 24, Pros. Ex. l-g). 

:Major Wagley apparent]¥ conceded that the accused was un1.m,paired 
intellectual]¥ when he testi.t'ied that the disease "does not affect his 
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mind in so far as intelligence is concerned" and "intellectually this 
boy is as normal as he has ever ~een. as far as mentality is concerned. 
but emotionally he has definitely shown deterioration" (R. 35• 50). A 
person so suffering :may appear. to be normal for an extended period. during 
which the disease is in a state of remission. but the occurrence of a 
disturbing situatiou may bring a repetition of the ~schizophrenic episode" 
(R. 56). Ma.jar Wagley believed that the accused was going through such 
an episode at the time he turned from the Catholic Church. A period of 
rEWission was experienced soon after the accused entered the Station· 
Hospital at Fort Sheridan, when the symptoms of the disease disappeared 
and the accused "was clear, oriented and seemed to be controlling his 
emotional makeup" (R. 62). 

On 14 June 19M, the accused was transferred to Gardiner General 
Hospital, Chicago, Illinois, for further examination and observation. He 
took several teats there which indicated a high degree of intelligence 
and "good contact with reality•. His performance •1. Q." soore was 138. 
Contrary to the findings of the Board at Fort Sheridan, a board of officers 
at Gardiner General Hospital found that there was no. evidence indicating 
that the accused was ever insane or unable to distinguish right from 
wrong, but that he was mentally competent and responsible for his acts 
both preaantly and at the ti.ml!I of the alleged otfanae (R. 24, Pros. Ex. 
2o-2g). 

. Returning to Fox:t Sheridan, he again ca.me under the observation 
of 14a.jor Wagley who noted that the symptoms of dementia praecox had re~ 
appeared and that the accused had •reverted to his same pattern and he 
has been that way since• (R. 62). This recurrence could be explained, 
according to Major Wagley. by possible dissatisfaction at the treatment 
received at Gardiner General Hospital or by the imminent prospect of 
-facing trial (R. 65). 

Colonel William J. Bleckwenn, Neuropsychiatric Consultant for 
the Sixth Service Command, personally observed and examined the accused 
and also studied the clinical l!&t.a, hospital records, and other informa
tional -documents comprising the history or his case. Conceding that 
Major Wagley'• diagnosis of schizophrenia is suggested by the accused's 
medical and social history, Colonel Blecmnn believed that the events 
in accused'• life which were pointed to in support of the dia.gnosis were 
not, in reality. achisoid in character. Thus. it was not necessarily 
abnormal that the accused should want to escape from an unhappy home and 
that he should seek re.fuge in an absorbing study or the natural sciences. 
philosophy~ and sociology. His departure from. the faith of his youth 
might be explained not ~ly by' a growing interest in other intellectual 
pursuits but also by the fact that the young lady of his choice was not 
a member ot ~he Catholic Chw:rch. The accuaed believed that lite with his 
prospective wife would be normal and wholesome and would: thus supply the 
deficiencies ot his early years at home• This prospect was abruptly 
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ended by accused• s call to active duty and· "£!.!:1 contllct• began to 
develop, principally because he faced service in the Intantry, liidch was 
uot only obnoxious to him, but 'Which would fail to utilize hi.a scientific 
and technical tr&in1ng. In an attempt to escape f'ran. such service, the 
accused called himself a "conscientious objector•, stating that his 
philosophy had no place for •narrow nationalism". and that "war never 
solved any international problem permanently". Disappointed at his 
failure to obtain a release fraa the Infantry, and despornent at the 
prospect of 1romi nent overseas duty and of separation !ran his bride, the 
accused, according to Colonel Bleclcwenn, deliberately left the service 
and established himself 1n a civilian position, 1'hich he filled suecess
f'ully. He was 11ving happily 1lith his wife and l?aby"when, some twenty"
three mOlit.hs ai'ter he left the arrrv, he was apprehended and returned to 
military control. 

All. of the !oregoing events, in the opinion or Colonel Blecknrm, 
merely indicated a desire by the accused to avoid unpleasant and uncon
genial situationa. This was not attributable to schizophrenia or any f'orm 
of psychosis, but rather to emotional immaturity" resulting f'ran the ex
periences o! an unhapw halll9 life (R. 93, 95, ll9; R. 24, Pros. Ex. Ja-Jd). 
Colonel Bleck:wenn pointed out that the recOYery of accused, lfhich was 
stated to have been effected soon ai'ter his admission to the Fart Sheridan 
Hospital and apparently w1thout treatment, was so spontaneous aa to indi
cate that he had never suffered f'ran dementia praecox (R. 103, 104). 
Colonel Bleckwenn therefore concluded that both presently, and at the time 
of the alleged desertion, the accused was sane, could distinguish right 
from wrong, and could adhere to the right (R. fr!). 

This opinion was shared by Lieutenant Colonel Willoughby P. 
Richardson, chief o£ psychiatry' at Gardiner General Hospita1 (R. 144, 145, 
169). The accused, according to Lieutenant Colonel Richardson, was mal.
adjusted to society, but this condition was due, not to psychosis or any- mental 
derangement, but rather to the inadequacy o£ hane and social environment 
am was "wi.thin normal limits" (R. 171). 

5. Appearing as the first witness for the defense on the iaaue ot 
the accused•s sanity was his fatmr, Mr. Jacob A. Kunz. His evidence 
indicated that the acc'U%1ed as a child played with other bays, but devel
oped a tendency towrard seclusion as he grew older so that ey the time he 
attended college "he would al~s want to be by himself• (R. 191). The 
accused studied so ha.rd at the University o! l4innesota that hia eyes often 
became npoppytt with the pupils dilated and at times he had a "staring look" 
{R. 191). 

Doctor William H. Haines and Doctor Harry R. Hof.tm.an, both 
eminent psychiatristi3 o£ Chicago, are convinced that the accused was, on 
19 April 1942 and is now, a victim of demntia praecox. They put. no little 
weight on the tendency of' the disease to run in families and painted sig
nificantJ.y to .the cornition o£ tb9 accused's mother 'Which had persisted 
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tor many- years. 'lhe,-, too, considered his absorption in studies and read
ing and his apostas;y frOJJl the Catholic Church, and agreed with Major Wagle;y 
that these acta indicated a schi1oid make-up. Given this schizoid pattern, 
th9 •powder &Dd !use" being present, a deep emotional disturbance was set 

1 or:r b;y the p:-ospect o.t extensive service overseas in tb9 Infantr,- (R. 218). 
Whereas Colonel Bleckwenn considered that the accused's !light i'rcm this 
unpleasant situation was merely the result of emotional :1mm.aturity, Drs. 
Haines and Hoffman concluded that, when the accused left the Arr:!J", h.~ was 
suffering i'ran an "•l?isode of' schizophrenia• 11b.ich Yas man:1..fested chiei']Jr 
b;y emotional dullness. Thus, significance is attached to the strange 
behavior of the accused when his intended bride came to Calii'ornia i'or 
their marriage. Instead o£ greeting her when they mt, he merely' •stared 
in bar .tace11 and seemed to be •in a trance• (R. 24, Pros. Ex. 1-aa; R. 253). 
Dr. Haines noted that the accused, llhile being examined, was •practically 
emotionless• showing no regard for his prese.at. serious situation. When 
Dr. Hofi'man informed the accused that the death penaJ.t,- might be imposed 
in his case, •there Yas no show of emotion• (R. 208, 261). 

Dr. Haines and Dr. Hoffman, following the same ration.ale as did 
l(ajor Wagley, considered the accwsed. emotionally rather than intellectually . 
sick. 'lllws, Dr. Hoti'man thought the accuaed •perfect]J well oriented far 
time, place and person. He knew Ybere he was_at. He knew the charge 
against him. He knew the fate impending, but it is the feeling, the emo
tional side• (R. 271). .A.ccording to Dr. Hot.tman, an emotional disturbance 
m~ be sufi'iciently severe to cloud. the intellect ar reasoning, othend.se 
nannal, to such an extent that the power of' choice is materially reduced. 
The behavior ot the accuaed was a matter of choice but it "was not the 
power of choice that is fitting to ·a bo;y in his standard ot lite; ot a 
f'amil¥ of culture; a college man; never came in conflict 'With the law; 
temperate in his habits; and ot average and superior intelligence·b;y 
psychological. tests" (R. 272). Both Doctor Haines am Doctor Hot'fman 
considered the symptans of dementia praecax so strong at the ti.ma the 
accused al.le~ deserted the eernce on 19 APril 1942 that, in tbtlir 
opinion, he could not dietinguish between right and wrong and adhere to 
the right (R. 205, 245). Dr. Haines believed that this condition per
sisted throughout the period ot the alleged desertion, pointing out that 
the accused made no ef'f'ort to conceal hie· identity while posing as a 
civilian, but that neverthale_ss he preferred to WCll'k al.one and engaged in 
no social. activities, but spent his evenings reading am atueying at hane 
(R. 2o6, 207). It never oocurred to the accused, in the opinion ot Doctor 
Hottman, that a big cit7 na the best place to hide, because •his intelli
gence was so colored b;y his emotional atate that he could not exercise that•. 
The accuaed could nevertheless work suocessf'ulq as a phy81c1st for nearly' 
two ~a.rs (R. 273). .lgreeing with Dr. Haims that the accused suttered 
fran demntia. praecax throughout the period ot the alleged absence, Ik'. 
Hofi"JDan, Then asked lib.ether the accused was then able to diatingllish 
and choose between right a. wrong, atated 111'h&t would. be difficult to 
answer without reaerYaticma• (R. 2.46). llben qll&etioned f'u.rther, honver, . 
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be testified that in his opinion the accused could not, during the time 
in question, a~ere to the right ~· to the offense charged (R. 268). 

6. The specification of ·t1ie Charge alleges th.at the accused •did, 
at San Francisco Port or Embarkation, Fort Mason, California, on or about 
19 April 1942, dese_rt the ser'Vice of the United States and did remain 
absent in desertion until he was apprehended at ChicagQ, Illinois, on or 
about 18 Varoh i944". Thia of'fenae was set t:orth as a 'Violation ot .Article 
of War 58. 

The record clearly established the absence of the accused trom 

military service during the period alleged• .Admitting that the absence 

was unauthorized, the accused made it clear that he did not intend to re

turn voluntarily but would remain a civilian until his.•expected appre

. 	henaion• should be effected (R. 306, Proa. Ex. 10). Pursuant to this · 
avowed purpose, the accused "!'l'nt to Chicago·and obtained residence tor 
himself and his wife. Atter .talsitying his military status, he procured 
civilian employment and worked in civilian clothes at the same job until 
his apprehension which ended a period of 23 months' abaence trom the Army. 

Con.ceding the truth o.t theae facts, the defense maintained that 
the accused, because of mental disease, was not accountable tor his acts 
and should not now be held legally responsible tor the alleged desertion. 
In 'View of this contention and the testimony- concernille; the accused's 
mental conditim the burden devolTed upon the prosecution to prove, be
yond a reaso~ble doubt, and as an incident to the ultimate issue of' 
guilt, that the accused was •so tar tree trom mental defect, disease or 
derangement as to be able concerning the particular acts charged both to 
distinguish right trom. ,rrong and to adhere to the right" (5th sub-paragraph, 
78.,!, P• 63, MCM, 1928). . 

There are persuasive circumstances which suggest to the lq mind 
that the accused, at the beginning of' and. throughout the period of the 
alleged desertion, was in :f'ull possession of his faculties and quite able 
to determilla his course ot conduct. Prior to 19 April 1942, upon return
ing from a period o:f uns.uthorized absence, he expected to face trial by 
court-martial tor hia dereliction. This state of mind indicated a reali 
zation that he had committed a breach of the military code and contemplated 
punishment therefor. When, two weeks later, he allegedly deserted the 
r.ervice, it appears that his thoughts on the subject were just as clear. 
Stating that he hi.d •tully made up./ff.iiJ mind" to leave the armed forces, 
the accused spcl,;;e of his "decision to remain .a civilian and reviewed the 
"reasoningII upon which he reac,ti.~d th.at decision. He explained that he 
left the ser'Vice because he was about to be sent overseas without an op• 
portunity to state his objections to "this type of -.r~ and his case as 
a •conscientious objector". The accused meant hia conscientious political 
objections against participating in the war rather than religious objec
tions. Thia explanation was consistent 111th his political vie11'8. Sig• 
niticant also to the layman is the fact that the accused misrepresented 
L.:J :military status when he applied for civilian employment, thws" reveal• 
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ing a design to cover up his absence from the service am to preclude 
further inquiry on that score. He adjusted himself to lii'e in Chicago, 
working successfully as a physicist, am apparently encountering and 
resolving the pt"oblems usual.J¥ incident to OD8 •s hane and one rs work. 

In the face of the foregoing tacts, which are strongly indica
tive of sanity and mental accountability• three psychiatrists maintained 
that the accused suff'ered !ran dementia praecax and, as a result, could 
not distinguish between right and wrong and adhere to the right. Their 
testimoey, however, revealed that the mere presence of the disease did 
not necessarily have such a disabling et.feet on its victim as to relieve 
him of mntal. accountability tor his acts. Dr. Haines indicated that 
dementia praecax, in its simplex type, is ver,- prevalent and so di.fficult 
to diagnose that the average physician, other than the psychiatrist, 'ft1l1 
not detect its presence.· Furthermore, nr. Haines believed that those who 
became apostates alter having been reared as devout members of the so
called "ritualistic• Chur~hes, such as the Catholic, Episcopal, and 
Lutheran~ 1d.ll in ttpractieall.y 100% of those cases, turn out to be prae
coxesn. It is difficult to accept the conclusion that a person is relieved 
!ran responsibilit;r for his acts by a mental disease which cannot be de
tected by the ordinar;r medical. doctor and 'Which can manitest itself' sim.p]Jr 
by a change of religion. 

A.ccording to Dr. Haines, a person mq suffer !ran dementia 
praecax: and, at the same time be mental.]Jr competent. His diagnosis of 
the accused at the ti.m of trial was a "Dementia p:raecox. He knows the 
nature of the charge and is able to cooperate 'With his counsel11 • There 
was no contention that the disease was in a more acute phase at the time 
the accused left the service on 19 April 1942 than at the time he was ex
amined b;y Dr. Haines am Dr. Hoffman. At both times a primary symptan, 
that of emotional dullness, was present and, according to their testimony, 
the lack of emotional. response b;y the accused when his betrothed came to 
California indicated the presence of the disease. The same significance 
n.s apparently attached to his emotional. inertia a.tter his appreheMion, 
and before trial. Since the diseue. was present, in the same degree, at 
both periods and since the accused was able to understand the nature ot 
the charge against him at the time of trial and to participate in his 
defeil8e, 1 t seems logical. to conclude that he could also have appreciated 
the nature am quality of his act at the t1.me he allegedly' deserted the 
service. 

·nr. Hoffman believed that the reasoning pawrers of the accused 
were so affected by emot,ional illness that, on 19 April 1942, he 9did not 
have the pdwer of choice beman right and wrong•. When called on· to 
explain th:Ls opinion, Dr. Hoffman conceded that the behavior of the ac
cused in leaving the Aff!¥ involved the exercise of choice. The fa.ct that 
his behavior revealed a choice of conduct that 1'0uld bard:cy be expected 
ot one of his educational background and •superior intelligence" does 
nothing to 119aken the proposition that the act of the accused in leaving, 
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and remaining absent .from, the a.rq was nevertheless the result of deliber
ate choice on his part. He realized that if he remained in the service he 
faced a future of duty overseas in the Infantry and separation .from his 
,rife. He also gave some thought as to what awaited him if he deserted the 
service, that is, civilian life and association with his ,rife until the 
time of apprehension !'or his act of desertion. • The choice. was his and, 
a!'ter considering the advantages and disadvantages, he elected to follow 
what seemed to him to be the more pleasant and attractive course. The 
fac~ that he expected to be discovered and punished for his"infraction 
reflects a lmowledge not only of what he was d'oing, but that it was wrong. 
The conclusion 11 warranted, therefore, that hi• deliberations ~how free
dom. of' intellectual choice and an ability ~o adhere to the right. 

Diametrica.117· opposed to the opinions expressed by Major Wagle;, 
and Doctors Hottman and Haines, were the opinions expreaaed by Colonel 
Bleck.wenn md Lieutenant Colonel Richardson. The latter two ll"itneues, 
although ready to adJDit that the accused was maladjusted to society, ex
pressed the definite opinion that the accuaed•s maladjustment na within 
normal limits. Colonel Bleclarenn expressed the opinion that the events 
in the aocuaed'• 11.fe llhich were particularly pointed to by Doctors Hoff
man and Haines end Major Wagley in support of their diagnosis, were not, 
in reality, schizoid in character. He e:xpl~ined that it was not neces
sarily abnormal that the accused should want to escape from an unhapIJ7 
hame and that he 1hould seek refuge in the ab1orbing study ot na.tural 
1ciences, philosophy, and sociology. Similarly, the accused's departure 
from. the faith of' his youth might be explained not only by his developed 
interest in intellectual pursuits but also by the tact that the young 
l~dy of his choice was not a member of the Catholic Church. In his opinion 
the accused's belief that life with his prospeotiTe wife would offer es
cape from the deficiencies and unhappiness of his earlier years at home 
caused him to face a "real conflict• when called upon for military serTice 
abroad. The evidence. shows that the accused regarded service in the 
Infantry not only as obnoxious to him because of his political philosophy 
but as a service 'Which.failed to recognize and utilize his scientific 
a.nd technical training. In the opinion of Colonel Bleck:wenn the accused's 
disappointment because ot his failure to obtain a release from the Infantry, 
his despondency at the prospect, of iJllll.inent overseas duty, and his reluc
tance to leave his bride, caused him deliberately to desert the service. 
This explanation appears to be sound in logic and in accord with common 
~xperience in life. 

llhen the expert teatimony ii reviewed as a whole, and considered 
in the light of all the attending circUlll8tancea, we are compelled to the 
conclusion.that it sh01'8 beyond a reasonable doubt that the accuaed at the 
time ot his alleged desertion and during the time that he re:mained in 
desertion was •so tar tree from mental detect, disease, and derangement a1 
to be able concerning the particular act, charged both to distinguish right 
.from wrong and to adhere to the right". .Accordingly. the record ii-legally 
su.fficient to sustain the findings ot guilty and the sentence. ·. 
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7. The records of the War Department. shawr that the accused is 
approximately 28 years of age. He attended St. Th0111as Military Acade:m;y 
at St. Paul, llinneaota, .for four years and became qualified th.ere .for a 
co:mmissi~ in the Officer's Resern Corps which he received on 31 llay 
1938.. He thereafter atteuded the University o.t llinnesota .for four y.ar1. 
On 16 March 194~ he wa1 assigned to the 164th Infantry, Fort Ord, Cali 
fornia. On 6 April 1942 he was transferred to San Francisco Port of 
Eaibarkation, Fort Mason, California. 

a. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed dUl'ing the 
trial. In the opin:l.on ot the Board or Review the record or trial ii , 
legally sutN.cient to support the findings of guilty and the sentence. 
Dismissal is authorised upon conviction o.t a violation o.f Article o.f War 
58. 

Judge Advocate. 

, Judge Advocate: 
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S!JGK-CL1 269866 1st Ind 
6 APR 1945 

Hq A.::iF, JAGO, v;ashington 25, D. C. 

TO: The Secretary of visr 

1. Here,vith transmitted fer the action of the President are the 
record of trial and the opinion of the Board of Review in the-case or 
Seccr.d Lieutenant Charles Burton Kunz (0-369519), Infantry. ' 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to ~pport the findings and the sentence 
and to warrant confirmation thereof. l recommend that the sentence be 
confirmed but that the forfeitures be remitted and the period of confine
ment be reduced to ten years and that the sentence, as thus modified, be 
ordered executed and that the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, be designated as the place.of confinement. 

3. In view of the difficult question which was raised in the trial 
of this case concern:iP..g the sanity of the accused, the entire record was 
transmitted to the Surgeon General with the request that it be examined 
in his office and that he give me his opinion concerning the sanity or 
insanity or the accused. In response to this request a report was re
ceived from the Surgeon G!3!1eral, as follows: 

"l. - 'fhe record of'trial including the, reports of the tw9 
boards of medica~ officers and other evidence in the case of 
Second Lieutenant Charles·B. Kunz was carefully reviewed in 
this office. 'l'he following opinions are rendered on the basis 
of the evidence presentedl 

a. The accused at the time of the alleged offense was so' 
far free from mental defect, disease or derangement as to be 
able, . concerning the particular acts charged, to distinguish 
right f~om wrong. · 

b. The accused at the time of the alleged offense was so 
far free from mental·defect, disease or derangement as to be 
able, concerning the particular acts charged, to adhere to the 
right. 

c. The ~ccused at the time of his trial wa~ eufficiently 
sane to intelligently conduct or cooperate in his defense." 

4. Mr. John D. Bleeker, civilian counsel for the accused, accom
panied by ~r. Jacob A, Kunz, the father or the accused; presented an argument 
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to the Board of Review on behalf of the accused. Honorable Joseph 
H. Ball of the United States Sanate also presented an argument on the 
accused's behalf to the Board of Review. Consideration has been given 
to a letter from Honorable Harold Knutson am to a letter from his 
Secretary, and to a letter from Mr. J. A• Kunz. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Ex
ecutive action designed to carry into effect the foregoing recommenda
tion, should such action meet with approval. 

. 
MIRON C. CRAllER 
Major General 

6 Incls The Judge Advocate General 
1. Rec of trial . 
2. Drft of ltr for sig 

S/H 

3• Form of Action 

4. Ltr fr Hon Harold Knutson 
5. Ltr fr Sec to Hon Knutson_ 
6. Ltr fr Mr J A Kunz 

(Sentence confirmed but .forfeitures remitted and confinement 
reduced. to ten years. G.C.Y.O. ·208, 11 Jun 1945) 
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WAR DEFARTM:IiNT • 
Army Service Forces 

In the Office o! The Judge Advocate General 
· (16?)Vlashingtcn, D.c. 

SPJGQ 
CM: Z10040 27 O(C 1944 

UNITED STATES 	 ) CAMP HAAN, CALIFORNIA. 

) 


v. 	 } Trial by o.c.Y., convened at 
} Camp Haan, California, 28 

First Lieutenant RODmICK } November 1944. Dismissal., 
~OLM McKINNON (O-:J,533630) ,} total .tor.feitures, and con
Medical Administrative Corps.} tl.nemant .for two (2) years. 

_______ .. __ 
OPINION o.f the BOAP.D OF REVIEFI 

ANmEWS, FREDERICK and BIER~, Judge Advocates. 

l. The record ot tria1 in the case ot the o.f'ficer named above 
bas been exacdned by the Boe.rd of Review and the Boa.rd submits thia, 
its opinion, to The Jl.lige Advocate General. · / 

2. The accused •s tried upon the following Charges and Speci
ficationsa 

CHARGE Ia Violatiai o.t the 61st Article of War. 

Specification: In that 1st Lieutenant Roderick :Malcolm 

McKinnon, OCU 1967; Camp Ha.an, California (then A:nq 

Service Farces Personnel ReplacE111ent Depot, Camp 

Beale, California) did without proper leave absent 

himsel.f iran his station at Camp Beale, California., 

.ti-om about 15 June 1944 to 12 October 1944. 


CHARGE II1 Violation ot the 	95th Article of War. 

Speci.ficationa In that 1st Lieutenant Roderick Hucolm 

McKinnm, SCU 1967, Ga.mp Haan, 'California (then Army 

Service Forces Replacement Depot, Gamp Beale, 

California} did at La.gun& Beach, Call.tornia, en or 

about 7 June 1944, wrongfully, unlawfully, and biga

mously ma.1'17 Jilrtha Elliott Hudgins, having at the 

time o.f his said marriage to Jsrtha Elliott Hudgi.ns, 

a J.aw1\ll. wile then liv'in~, to-wits Frederica Mozart 

Whitworth McKinnon. 


He pleaded not guilty to am was found guilty of the Charges and Speci
fications. No evidence of previous ccnvictl.cn was introduced. He was 
sentenced to dismissal, for.feiture of all pay and allowances due or to . 
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beoana due, and ccn!inemmt at bard labor tor five years. The review
. ing authority approved the sentence, remitted three years of the con
fi.ne:nant., designated tm United States Disciplinary Barracks, Fart 
Leavenworth., Kansas, as the pl.ace of cootinement., and forwarded the 
record o! trial for action ~er Article of War 48. 

3. The evidence far the prosecuticn is as !oll.OW"Ss 

Accused is a member of the military farces of the United 

States (R. 7). On 15 March 1942., he and Frederica Koza.rt Whitworth 

were married in Pul4ski Co\lllty, Arkansas (Ex. 6). At the time of 

trial a.nd during the month of June 1944, she was his lawfl.ll wife, 

the marriage being in .force an:l not dissolved {Ex. 9). 


In :tlay 1944 accused was on duty at the Prisoner o! war Camp, 

Papago Park, .lrizcna., and on the twE11tieth o! that month he us 

relieved !ran duty there am assigned to shipment RP-222(d). He was 

ordered to proceed to the Army Service Forces Personnel Replacement 

Depot, Camp Beale., California., so as to arrive there by 15 June 1944, 

to await the call of the commanding officer of a port o'r anbarlr&tion 

!or transshipnent to a permanent staticn, tropical climate, outside 

the continental limits of the United States (Ex. l). Evidentl.7 in 

contemplatioo. o! his overseas assignment, be ns granted a leave of 

absenc;e for fourteen days by orders emanating frClD. the headquarters 

of the Priscner of War Ca:ip, e!!ective on or about l June 1944. At 

the expiration of the leave he was to report to Camp Beale {Ex. 2). 


The morning report of the Officer Replacement Battallca, Ar.Ay' 
Service Forces Personnel R~lacament Depot, Camp Beale, Callforni.a, 
shOW's accused absent withoat leave 16 ~ 1944 {Ex. 3). He was re
turned u, military control at the Presidio of San Francisco, California, · 
on 12 October 1944. {Ex. 4). 

Ya.rtha Elliott Hudgins, referred to b7 accused and 1n this 

opinion as "Mrs. Hudgins•, resided in Ia.guna Beach, California {R. 10). 

Api:arentl,- ahe was either a widow ar a diwrcee. She first met 

accused during the a!'ternoon of 2 June 1944 at the RandeZTOUS Roan., 

a cocktail lounge in the Biltmore Hotel, Los Angeles, Californi.& 

(R. 10, 12, 15). In her opinicn there -was nothing to imicate that 

accused ~d been drinking prior to their meeting {R; 12). La.tar in 

the day, accused asked her to marry him and she accepted (R. 10, 14). 

She did not testily with reterance to the detaila ot the proposal. 

Her testimony- relating to accuse1• s consmpt1.on ot liquor and bi8 

condition is sanewha.t vague and confusing. She· testif'ied that lrhi.le 

they were, laving "t.his discussion", she did not notice aey drinking 

11 trcn ti.me to ttm.e 11 by- accused. Qi the other band., she testU'ied tmt 

en the day- of the proposal, accused tad some drinks, but tmt she did 

not knmr the "exact amount• {R. 12). j.sked whether accused ws chunk 
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when he proposed, she replieda "Nothing ccw.d be further from rq 
op:inicn", yet in anS118r to the question, •Then your opinicn is that 
he was not drunk?•, she stateda "That I ca."lllot tell. I do believe 
that his judgment may have bean affected by alcohol" (R. 15). 
However, his 11alk was "straight" am his talk "cohesive" (R. 1.5) •. 


lfrs. Hudgins did not see accused on the morning of Saturday, 
3 June, but they met in the afternoon, at 1Vhich time she did not 
notice anything indicating that he had been drinking. In the a.f't.er
noon they went to Iagwla Bes.ch to speak to l.frs. Htxigills' mother about 
the contemplated marri9.ge (R. 10-12) •. Apparently reterring to that 
day, Mrs. Hudgins testified that •at all times" accused's "personal 
demeanor and dignityt' were such that she never questioned his sobriety 
(R. 18). After the interview with Yrs. Hudgins• mother, the details 
of which do not appear in Jlrs. Hudgins• testimODY, the ccuple lf'8nt 
to an attorney• s office, llhere accuse:! executed a will and power ot 
attorney in Yrs. Hudgins• "f'avor 11 (R. 11). · 

// ()i Sundq, 4 June, they went to la's. Hu:igina• physician far 
the purpose o! taving blocxi tests made (R. 11). Accused was not 
drunk at that time (R. 1.5). In tha ai'temoon the7 attended several 
<',ocktail parties :in Laguna, given by- various friends of Mrs. lloogins, 
at ltdch affairs accused •partook of, ccnsidarable cpantities ot 
alcohol" (R. 16). They were invited to dinner that evening, but 
accused was unable to go because o! ttillneas•. In retrospect, .Mrs. 
Hudgins thought that perhapa accused's inability- to attend the dinner 
party resulted !rom "intoxication" (R. 13). 

01 Mcnday, 5 June, thlt7 WEl'lt to the county clerk's office 
am obtained a marriage license (R. 11, 15). Accused was not drunk 
at tmt time (R. 15). Then they returned to Los Angeles, where Yrs. 
Hu:igins wanted to bu7 some clothes (R. 14). 

llrs. Hudgins testified rather vaguely' that accused was "under 
the influence of alcohol" between 2 az).d 7 Jl.llle (R. 17), but it ia 
&pParent from her more specific testimoo.y that s.lte did not consider 
this a cont:inuous oonditicn. · · 

Ql Wednesda.7, 7 Jwie, they drove back to Lagana Beach, where, 
in tr..e evflllling, they were married by Captain Rebert E. Carroll, 
Chaplain, United States Naval ReserTe. The ceremony took place at 
Manzanita Gardens, a hotel (R. ll, 13, 14; Exs. 5, 7). Mrs. Hudgins 
believed that "on the wa.7 back" (apparently rei'err:ing to the drive 
to Laguna Beach), accused tthad a ccuple of drinks". Directly' before 
the ceraaony, he "seemed to be vgq jitter;r and upset" (R. 13). At 
the time, Mrs. Ibigins did not think that accussd -was "unit£' the 
inf'luence o! alcohol", although looking back on the occasion, she 
thought that he might have been. However, in her opinion a normal 
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individual. consuming the amount or liquor which she sa.w accused drink, 
should not have been drunk (R. 14). Mrs. Hudgins asked the chaplain 
1'hether accused •s "all right•, and the chaplain replied tb&t the 
bridegrocm is frequently very nervous (R. 13). 

A.ftar the wedding ceremmy, there was a reception g:Lvsi ey 
the Service League or St. Yark• s Church {R. 11). Th• couple spent 
the night at the J.Bnza.nita Gardens, and en the next day, a June, went 
to the Hollywood Plaza Hotel, Holly,rood (R. 13). During the period 
subsequent to the wedding, the7 "liTed together" as husbam and wife 
(R. 11, 15), and accused was 11drunk en maIJ.7 occasions•, 11 showed man;y_ 
evidences of being intoxicated•, 11was practically uo:1.. tb9 in.O.uence 
ot alcohol continuously• !roin 8 June to 11 June, and -.as nry mu.ch 
upset• (R. 15, 16). He "absented himselt tor periods during the , 
daytime" (R. 16). 

On 11 June, accused lert Holl3wood, teJJ:lng Mrs. Hudgins t.ha.t 
he .-..s Wlder orders to report to Oamp Beale (R. 1.3, 14). '!bat 1Bs 
the last time aha saw him (R. 16). In mr opinion, at the time ot 
his departure he "might well have bean suffering tran the ettecta of 
alcohol" (R. 15) • 

On 17 October 1944, ths marriage betweci lira. Hudgins and 
accused was declared null and wid by the Superior Court of Califomia 
tor Orange County (in which Laguna Beach ie located), en the £1'0\lnd 
that, at the time of the narria.ge, accused had another wi!e living 
and undivorced (EiC. 8). 

4. The defense did not question accused• s sanity (R. 18). It 
was stipllated that Captain Charles SeldE11, lledical Corps, •• "a 
qu.allfied expert• and 11head of the neuropsychiatric section :Sn the 
absence or Major Jones", an:l tmt bad he beai called as a witness, 
he would have testified ae tollows, 

•Ttds officer worries readily over his work if it doesn•t 
go right. He appears rather tense & amd.ous & sh011S marked 
vasanotor instability with cold and clamm;r hands rlth a 
coaree tremor or the extended hams & protruded tongue. 
The knee jerks &. ankle jerks are equal & byperaetive. He 
is rational, i'riendl.7, cooperative, but ia very- r.estlesa 
&. circumstant1a1 in his speech. There are no obaeasicns 
or compulsions. 
11Di&gnosiaa Psychoneurosis, unolassified., moderate, mani
fested by tenaion, vascmotor irustabil1t7, chrcnic •alcoholism 
& restlesmesi,. If' it can be determined that the officer 
wa.s deeply under the influence or liqiior at th• time, he 
wcnld be irresponsible tor his acts. He was a model soldier 
& officer up to that :!Jlcident." (R. 18, 19). 
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It was also stipulated that "Lieutenant" M. D. }lcFarl.and, 

Medical Corps, Hammond General Hospital, Modesto, California, was 

a qualified expert, and that on 8 M:lrch 194.3 he ma.de. the following 

diagnosis of" accused: 


"Psychoneurosis, anxiety type, moderate, manifested by 

·anxiety and the use of considerable alcohol;" 


and that this diagnosis was made on the basis o.f treatment at the 
Hammond General Hospital from 22 February 194.3 to 8 March 1943 (R. 19). 

Accused testi!ied as followsi 

Frederica McKinnm 1s alive am at all pertinent t:fmes, 

including the time or trial, was accused• s lawful wife (R. 21, 26) • 


In the early part of Jsly l~, accused requested "overseas 
· assignment" (R. 2:>, 25). His request was not official, but took the 

form of a "personal letter" to a friend in the Ninth Service Command 
Surgeon• s Of'fice, stating that accused would appreciate it it his 
!riem "could do anything to-wards etfecting the trans rer•. Between 
lS and a> May, accused received orders assigning him for overseas 
shipnent and directing him to report at Camp Beale on 15 June 1944 
(R. 2.) 25). He thought that he was "destined to overseas chltY" 
(R. 25), and made an allotment of $175 per month to his rlfe (R. 2'-21, 
26). Granted a leave of absence effective on or about l June and 
terminating at midnight 14 June, accused left Papago Park on l June 
am proceeded to Los Angeles, llhere he arrived on the morning ot 2 
June (R. 2), 21.). He felt "rather jitterr', "had a fe,r drinks", 
engaged a room at tl» Iankershim Hotel, and bad "another bottle ot 
:whisker' brought to his room (R. 21.) • 

.lfter a few more drinks he went over to the Rendezvous Room 
at the Biltmore (R. 21). After leaving his hotel room, he had nothing 
strcnger than beer, because it was "out of hours" (R. 22). He noticed 
two girls and a man sitting at a table. Subsequently', the man and 
cne oi' the girls left (R. 21). A.ccused was 11looking for an unattached 
girl", and the girl remain:illg at the table •eeemed to be the aiq one" 
(R. 26). 1s a consequence, he went to her table and asked her for a 

dance. The girl 1n question ns Mrs. Hudgins (R. 21.). This meeting 

occuITed.between 3 and 4 p.m. (R. 22, 26) • 


.Asked whether he was "wxler the influence of liquor" at the 

time, accused testified, "I bad been drinking". With reference to 

the effect of liquor upon him, he testified that "en occasion" it 

affects hie "memory for incidents and details", and that he has been 

told that he becomes "extranely dignified, and 1'&lk(s) straight and 

t&lk(s) straight" (R. 22). 
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At accused's suggestion, Mrs. Hudgins and he repaired to 
his hotel, wrere they drank sane whiskey (R. 22). Although accused 
test11'ied that the rest of the evening was "pt'etty hazy" and that 
he did not remember 11the details• (R. 26), other parts o! his testi 
mony disclose a recollection or at least sane o! the events or the 
evening. · 

A.ccused--fftalked" Jlr3. Hudgins •out of" an engagement 1fbich 
she bld that evening, and me spent the evening with him. They 
"ordered-up" another bottle and dra.nlc sane more •. Accused did not 
recall proposing marr:la.ge to, or having his proposal accepted by, 
Mrs. lbdg:l.ns (R. 22, 23). However, he testified that it •s· "obvious• 
that he must have proposed and that she must have accepted (R. 23). 
Ha remembered going to bed at a late hour (R. 26). . 

01 3 June, between noon and 3 p.m., be .and Mrs. Hudgins 
went to Iaguna Beach (R. 22, 26) •. Bei'ore·leaving the hotel, he 
"had a couple" o£ drinks, and he put tre bottle in his suitcase 
(R. 22). .laked the purpose of the trip to Iagmia Beach, he testified 
that, at the tjme, it "sounded lib a gocd idea" and that be "thought 
it would be fun dOllll th ere 11 (R. Zl). He did not ranember their ccm
V&rs&tion en route and did not recall· any conversation abw.t getting 
married or about interviewing Mrs. Hudgins' mother 11relAtiTe to• 
their marriage. Hie cmly recollecticn of the trip •s that n1t·wa11 
a 1mg time between drinks" (R. Zl). · 

.Arrived at Iaguna Beach, accused waited in a hotel bar while 
Mrs. lmdgins went home and got her car, in llhich she then. drove accused 
to the Kanzanita Gardena Hotel, "llhere she had reserved a room for him 
(R. 22, ZT). 

. Ccnceming his consumption ot liquor betnen 3 June atd 7 
June, accused testi!ied that he •took a driDk whenever cirCU11Stances 
permitted", t.bat be consumed 11cms1derable" alpobol, ·and t.b&t drinlcing 
11&s his •m&jor consideratim" (R. 23). 

Du.ring the evening ot their arrival at lAguna Beach, they 
T.l.aited the hane of •Mr. am lira. Beach" (eTidentl.7 i'r1anda o! lira. 
Hudgins), where they had highballs and where, about lO p.m., at 
a.ccuaed•.• recp.est, llr. Beach •typed upn a will and power of attornq 
for &OC\18ed (R. 23). · · 

• CD 4 June, 1:,n t.be l&te morning, accused. ·a Mra. H111g1u 
called upon th9 latter•a mother and talked to her abmt their con
templated •rr1.age. Althoa.gb llra. Bwi'1Da' J10ther did no\ approve,
bJ' reason of the brief aoquaint&nceabip ot the cmple, it was fl.tal.17 
decided that they lhould go ahead with the ftdding (R. 28-29). 'l'hq 
had no drinks at the residence o! iua. Hu:igina 1 aether (R. 28). 
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Accused rEmembered going to the doctor• s office for the 

blood test, but did not rananber whether this occurroo in Ia.guna 

Beach or in Santa Ana. He remE111bered obtaining the license but 

did not rananber who "actually issued" it. He had bean "drinking 

pretty steady all that time", and, so far as he recalled, remained 

at Ia.guna Beach until 8 June (R. 'Zl, 29). The "next thing" he · 

ranembered ab011t the marriage was tha.t Captain Carroll, the chaplain, 

came into his bedroan and asked accused whether he "thought he oruld 

make it•, to which accused replied that he thought he could if "Beach" 

llOUld bring him another drink. Beach did so (R. ~) • 


.Accused and Mrs. Hudgins were married at the Manzanita 

Gardens, Laguna Beach, a:i 7 June 19.44 (R. 2.5, 30). · ilthough accused 

remenbered "going through" the ceremony, and "believed" that he Jmewr 

he was being married, "there was great difficulty-" in "prompting" 

him ·n.rar the correct answers" (R• .30) • 


.i.tt.er the marriage, the couple lived together as Jll,i:iJl and 

wife {R. 2.5). On 8 June, in the morning, they went to Loe J.ngeles, 

where, after a day at the Chapnan Park Hotel, they stayed at the 

Hollywood Plaza (R. 23, 27) • 


On ll June, accused lett. M:-s. Hudgins and bearded a bus for 

sa.cra.meoto an the way to Camp Beale {R. 24, JO). However, he did 

not go to Camp Beale, because he "got cold .feet• am the things he 

had done "began looming larger an:1 larger", and although on two or 

three occ&sions he started toward the camp, he "didn•t quite nak• 

it" (R. 24, 2.5). He did not turn himseli' in, but as apprehended 

(R • .30). His return to military control occurred an 12 October 1944 

{R. 2S). 


Accused realized that there was no excuse ar condonation 

for what he bad done "as an officel' of the United States .lrmy", but 

hoped to be givm an opportunity to continue in the .4I,ey', if' necessary 

as a "private• (R. 24). 


s. The evidence clearly' supports the findings of guilty of 

the Charges am Specifications. While en leave, accused •picked up" 

Yrs. Hudgins in a cocktail lounge, proposed to her Cl1 the same day, 

am entered into a ceN111cnial 118rr:1Age with her five days later 

de,pite the fact that he already- bad a wife, who was kno,m. by him 

to be living at the time and to llh.om he was still law.tul.ly wed• 


. After a four-day honeymocn, accused left for Camp Beale, whore hi 
had beEll directed to report pursuant to orders assigning hill to dut;y
wtside the cC11tinental lim1ts of' the tmited States. However, 

· thrcugh fear engendered by a realization of what he had done, he 
Ailed to report to Canp Beale or elsewhere, and evE11tuall)" was 
apprehended. He was returned to mil1 t&ry control on 12 O:tober 1944. 
'nle record c cntains no account of accused's activities tran the <ily · · 
of his del)&tture for Can;, Beale until hill return to military c~trolJ 
bu. t it is clear that from 2 Jline until the time of his departure 
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for camp on 11 June, he drank beav:Uy and reached a stage described 
colloqaiall.Jr as the •jitters". Although there may have been times 
when his indulgence in alcoholic beverages resulted in tempor&17 
oblivion, it is clear that at various periods he was perfectly aware 
or 1'hat he 11as doing and entirely cognizant of events leading up to 
and mcluding his "marriage• to :Lfrs. Hudgins. Indeed., there is evi
dence that during a substantial. portion of the time he was not intoxi
cated at all. Neither the ta.ct that bis judgment may have been blunted 
by hia axcessive drinking., nor the fact that he suffers from psycho
neurosis, constitutes a detcse., a.Di without doubt the offense ot 
bigamy is properq charged in this case under Article of War 95 as 
conduct unbecoming an officer and a gentleman. 

6. Sane he&rsa7. testimQ3lY' was erroneously admitted in evidence, 
b'IIt the aubatantial rights of accused were not prejudiced thereb7. 

7. Attached to thl record or trial is a letter recanmsiding 
clemency. It ia signed by fiTe of' the six members or the court.and 
by' the trial judge advocate, dei'enH coW1Sel., and aasiatant def'611H 
cou.nael.. In the letter it is recommended that the. confinement ard 
forfeitures be remitted. 'lbe reasons prompting the reco1J111endatic:n 
appear in paragrapl¼ 3 !)f the letter., which reads as f'ollowaa. 

•'l'b• acct1aed apparently indulged to excess in the use 
or intoxicating liquor during the period covered b7 the 
of!enses of wbich he was convicted. While not a defense,. 
this .ta.ct 11117 properly be c<11Sidered an extmuatiCl'l. He 
apparently attained an excellent record ae an :enlisted 
soldier. In n.cnr of &11 the circumstancts 1n ·t.he case.,. it 
is believed tba. t clanency to the extent recauimded, should 
be extended to the accused." 

_ A letter fl'OII Jiu'tha 11.l1ott (Jira. Hudgins) is also at.tached 
to the record of trial. She aaks for clemenc7 because of accu.sed• s 
"excellent Jrrq record"; of the ccntribution to the ar effort which 
his record proves hill able to make 1.f' allowed to re-enlist; of the 
fact that his judpu11t wae •aarirual.J' and progressivel.7 1.mp&:ired b7 
the use of' alcohol"; and o! •his sincere resolve to rehabilitate 
hiJa1el! and :make all pouible restitution•• 

.&. latter b7 acc11sed, asking for clemenc7,. is also attached 
to the reccxrd,. seeking remission of' the confinnent in arder that he 
may rw-enliat in Clll" be mducted into the A:my' of the United States. 
He asks i\lrther thlt 'the !or!eiture of pay "be remitted in whole or 
1n part•., in order that he may "make restitution, in so far as 
posaihle, to all parties injure:! by" his •actions•. 
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8. War Department records disclose the follorlng inf"ormation 
pertaining to accused: He is 35 years of age a.nd married. He 
attended Fresno State College for 2½ years and the University o! 
Southern California Dental College for three years, but was not 
graduated from either institution, although he received the degree 
of Bachelor of Science from the latter upon completing bis soph01110re 
year. In civilian life he did clerical and accounting work. He 
served as an enlisted man in the Army- from 8 July 1940 until 25 July 
1942, when, upon graduation from the lledical Field Service School, 
Carlisle Barracks, Carlisle, Pemsylvania, he was appointed seoaid 
lieutenant, Anny of the Unite:i States. He was promoted to first 
lieutenant on 11 August 1943. In reoomminding him !or promotion, 
his commanding officer stated trat his per!ormance ratings from S 
August 1942 to 14 June 1943 ware excellent and that he 1-d •demon
strated initiative, force, and thoroughness in the dispatch o! all 
duties assigned him". In 1941, while serving as an enlisted man, 
he 16s convicted by summary court-martial of ~saa:e llithout leave 
for four days in violatiai or Article of' War 61. 

9. The court was legally coo.stituted and had jurisdiction of 
the pErsoo and o.r the subject matter. No errors injuriously- affect
ing the substantial rights of accused were canmitted during the 
trial. · In the opinion o£ the Board o! Review the reoord or trial 
is legally- S11ff1cient to support the ftndings o£ gtli.lty, to support 
the sentence as mcxlified by the reviewing authority, and to warraz:it 
confirmation thereof'. D:i.smiissal is mandatory umer Article or War 
95 an1 authorized under Article or War 61. Penitec.tia.ry con.t'inemEllt 
is authorized for bigamy under Article of War 42 and Title 22, 
section 601, District o! Columbia Code. · 

~R.~---------------' Judge Advocate. 

, Jl.dge J.dv~ate. 
'. 

____(_o_n_l_e_a_v_e_)_____, Judgs Advocate. 
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lat Ind. 

War Department, J.A.o.o., JAN 9 1945 - To the Secretary of-War. 

1. Herewith transmitted !or the action of the President are 
the record or trial and the opinion or the Board of' Review in the 
case or First Lieutenant Roderick Malcolm McKinnai (0-15336.30), 
Medical Administrative Corps. 

2. I concur in the opinion or the Board or Review that the 
record o! trial is lega~ sufficient to support the findings ot 
guilty, to support the sentence as modified by the reviewing authority, 
and to warrant confirmation thereof. 

J. Atta.ched to the record of trial is a communication-signed 
by five of the six members of the court, by the trial judge advocate, 
and by the defense counsel and assistant defense ccmisel, reoommend
ing that the forfeitures and ccnfinemEllt be remitted. There are also 
attached to the record of trial a letter from Martha Elliott Hudgins, 
with whom accused contracted the bigamous marriage, requesting 
clemency, and a letter from acoused, requesting remission of the 
forfeiture o! pay and the confinement, and expressing a desire to 
re-enter the Anny. In a letter, a copy or which accompanies the 
reoord of trial, the reviewing authority expresses the opinicn that 
adequate clemency has bem extended to accused by the reduction of 
the period of ccnrinement !'ran five to two years. From the review 
of the Stall Judge Advocate it appears tha. t on 29 July 1944 accused 
-.s apprehended in San Francisco, California, by the civil authorities, 
!or uisuing "bad checks" in the amount or "at leastl $.300. Ha was 
pl.aced en probation on l2 October after his father had made restitu
tion. Psychiatric diagnoses ot accused indicate that he is psycho
neurotic and a chronic ,alcoholic. He ms received ratings of "excellent• 
1n the performance of his duties. Although undoubtedl.T he was dr1nk1ng 
excessively trcm t:une to time during the period in question, he fal.17 
realized that be •s ccntracting a bigamous marriage. This fact and 
his extended unauthorized absence at a time when he was under orders 
for foreign service disclose a la.ck or appreciation of the responsibili 
ties and standards or ccnduct req1ired of a commissioned officer. I 
therefore recommend that. the sentence aa modified by the reviewing 
authcrity- be confirmed, but. ~t the forfeitures be remitted, am that. 
the sentence as thus modified be carried into execution. I recanmend 
.turther tlat the United States Penitentia17, McNeil Island, Washington,· 
be designated as the place of ccnfinement. 

4. In addition to the canraunications rei'erred to above, consider
ation has beet1 given to letters from R. ll. 163Kinnon, Sr. (accused's 
father), Frederica Mozart McKinnon (accused's law.f\ll. Yite), and 
Hcnorable Bertrand w. Gearhart, House of Representatives or the 
United States. 
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s. Iaoloaed are a draft. ot a letter tar JVUr aignature, trans
mitting tbe reeard of trial to the Preaidmt ·.tor h1a actioll, am a I 

term ot Eitecutive action deaiped to c&n7 th• abcwl ree011aend&tion 
into effect, lhould such action aeet with approval. 

~:~o---•
l(vron c. Cramer., 
Major General• 

6 Incle. 1be Judge .ldvocate· Oeneral. 
1 - Record ot trial. . 
2 - Dtt. ltr. tor ld.g. S/W 
3 - FOl"ll ot action 
4 - Lv. tr. R. K. KcJ1nuon,Sr. 

dated 3 ·Dec. 1944 

S - Ltr. ~. J.l'rederioa · llourt • 


llcl1nnon, dated 19 Dec. 1944 

· 6 - Ltr. ~. C0Dgl'essman Gearb&n 


dated U Dec. 1944 with incl. 


(Sentence as modified bl' reviewing authorit7 confirmed ba.t 
for!eitures remitted. G.C.M.O. 8~, 22 Mar 194S) 





I 

WAR DEPARTMENT 
Arm, Service Forces (179)

· In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH 
CJl.'270061 

8 	JAN 1945 
... 


UNITED STATES ) FOURTH Am FORCE 


v. 	 ·..~ Trial b7 G.C.M., _.convened at 

l McChord Field, Washington, 

First Lieutenant EUGENE 6 and 9 November 1944.. Dis

SHERIDAN (0-.301574), missal, total forfeitures and 

Air Corps. confinement for fifteen (15)


) :rears. Disciplinaey Barracks. 

OPOOON of the BOARD OF REVIEW 
i':APPI, GiliBRELL and TREVETHAN, ,!udge Advocates 

1. The Board of Review baa examined the -record of trial in the case 
ot the officer named above and submits this, its opinion, to The Judge Advo
cate General. 

2. The accused was tried upon the following Charges and Speciticationsa 

CHARGE Ia Violation of the 93rd Article ot War. 

Specitications In tiia:t F~at Lie~tenant Eugene Sheridan, Squad• 
· 	 ron •J.1 , 464th W' Base Unit, McChord Field, Washington, did, 

at JlcChord Field, Washington, . between :8 April 1944 and 14 
August 1944 feloniously' embezzle b7 fraudulently converting 
to his own use Three Hundred Eight Dollars and Twenty"-nine 
Cent, ($.308.29) lawf'ul mone:r of the United States, the property 
of Squadron 1A1 , 464th ilF Base Unit, entrusted to him b7· 

· 	William. G. Prince, Major, Air Cor~, Commanding Officer of 
th~ aforesaid Squadron •J.1 , 464th J.AF Base Unit. . 

CHARGE IIa Violation of .the 61st Article of' War. • · . . 
Speciticationa In that First Lieutenant Eugene Sheridan,***, 

did, without proper leave, absent himself trom his command 
and station at McChord Field, Washington, f'rom about 
14 August 1944 to 9 October .. 1944. 
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CHARGE III: Violation of the 96th Article of r.ar. 

Specification l: In ,that First Lieutenant Eugene Sheridan,***, 
did, at McChord Field, Uashington, on or about i2 August 1944, 
with intent to defraud, wrongfully and unlawfully make and· 

utter to.the Non-Commissioned Officers' Mess of'McChord Field, 
Washington, a certain check, in words and figures substantially 
as follows, to wit: 

N'O._ 

FQRi-hi..W~,WASH. 12 August 19_ 

Pay to
the Order of _c_a__s_h___-___________________------  $100.00 
__...1__00.......a._n_.d...,N.._0...,/..1..,00..._-_-____________________ DOLLARS 

To iQRi-i.i'Wii-BRAIGH 

llAiiQ.wA.-iAm:i-Qi-WA.Hll!SiQN 


ieP~-..ewie1-Waea1-9i-4Ql /s/ Eugene Sheridan 

0.301574 


PUGE'l' SOUND NA.T I L BJ.NK OF WASB. 


and by means thereof did fraudulently obtain from the Non
. Commissioned Officers I fiess, McChord Field, Washington, One 

Hundred Dollars (~100.00), lawful money of the United States, 
he, the said First Lieutenant Eugene Sheridan, then and there 
well knowing that he did not have and not intending that he 
should have sufficient funds in or credit with the said bank 
for the payment of said check in full upon its presentation' 
and ·that said check would not be paid by said bank upon 
presentation for payment. 

Specification 2: Same allegations as Specification 1, except 
check dated 2 September 1944, payable to self for $50, and 
uttered to Wacker Drive Currency Exchange, ChiQago, Illinois. 

Specification .3: Same allegations as Specification 1, except. 
· check dated 9 September 1944, payable to self for $20, and ,. 

uttered to City National Bank and Trust Co., Chicago, Illinois • ... ,., ." 

Specification 4: Same allegations as Specification l, except 
check dated 16 September 1944, payable to cash for·i20, and 
uttered to First National Bank of Chicago, Chicago, Illinois. 
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Specification 5: Same allegations as Specification 1, except 
check dated 23 September 1944, payable and uttered to Knickerbocker 
Hotel Co. for i15. 

Specification 6: Same allegations as Specification l, except 
check dated 24 September 1944, payable to cash for ~15, and 
uttered to Knickerbocker Hotel~. Chicago, Illinois. 

, 

Specification 7: Same allegations as Specification 1, except 
check dated 14 September 1944, payable to cash for $15, and 
uttered to Cosmopolitan National Bank of Chicago, Chicago, 
Illinois. 

Specification 8: Same allegations as Specification 1, except 
check dated 11 September 1944, payable to cash for $15, and 
uttered to Continental Illinois National Bank and Trust 
Company, Chicago, Illinois. · ~ 

Specification 9: In that First Lieutenap.t Eugene Sheridan,***, 
did, at Chicago, Illinois, from on or about 21 September 1944 
to on or about 9 October 1944, wrongfully- and without authority, 
wear the insignia of a captain upon his uniform, thereby falsely
representing himself to be a captain in th~ Army of the United 
States. 

Specification 10: In that First Lieutenant Eugene Sheridan, * * * 
did, at Chicago, Illinois, on or about 10 September 1944, 
wrongfully and without authority appear in public in civilian 
clothes. 

Specification 11: In that First.Lieutenant Eugene Sheridan,***, 
did, at Chicago, lllinois, on or about 2 September 1944, unlaw
fully, knowingly, willfully and feloniously make and use a false 
certificate, in substance as follows, to wit: 

PERSONAL AFFAIRS OFFICE 

Room 1639 - Civic Opera Bldg. 


20 No. Wacker Drive 

Chicago 6, Illinois 


To: 	Wacker Drive Currency Exchange Date: 2 September 4/t 
.30 North Wacker Drive Time: 4:00 PM 

The (E\1 ia lech:m) (officer) whose signature appears below has 
presented himself to this office in order to get a check cashed. 
He has established the need for the funds requested. His military 
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credentials have been examined and appear to be in 
order. Any consideration that you may give to him will 
be appreciated. Should you encounter any difficulty in 
the collection of this item, we will use our best efforts 
to aid you in collecting this check by conta-cting bis 
Commanding Officer. No financial responsibility is or can 
be assumed by this office. 

Nil$, RANK, SERIAL lrulaiBER 1st Lieut, Eugene Sheridan, 0-301574 

ARMY ADDRESS: Sgdn A. 464th A.AF Base Unit, AAB, McChord Field. vtash. 

ew

BA?lK OR EXCHAlIGE Puget Sound National Bank 

CITI .AlID STATE Tacoma 1 . Washington 

AM 1T OF CHECK $50 100 NO. OF CHECK _ DATE OF CHECK 2 September 1944 

PERJ.1ANENT HOME ADDRF.SS 5021 South Sheridan, Tacoma, Washington 

Nili: AND RELATIONSHI:E'. OF REI.A.TM LIi/ING THERE c/o Wife - Alice Sheridan 

REASON FOR NE:EDING MO.NEY ~oner needed while on leave 

MILITARY Cfil:DEIITIAI.S: Under S O r 1 !AB MoChorcl Fi ld 
Viash., dtd 27 Aug 44, granting officer 13 days leave efi' o a 
l Sept 44, Also identified by AGO card 

For the purpose of' obtaining this letter from the Personal Affairs 
Office, Hq. Dist #3, 6th Service Command, to aid me in cashing the 
check mentioned herein, I certify that I have a checking account 
with the bank upon which the check is drawn, with sufficient balance 
to assure payment. · 

/s/ Eugene Sheridan 
APPLICANTS SIGNATURE 

/ s/ J. F. · Garpente·r 
J, F. CARPENTER. 1st Lieut., A,u.s. 
IN'l'l!:RVJE'IUNG OFFICER, RANK, BRA.OOH 

which, as the said First Lieutenant Eugene Sheridan, then and 
there well knew contained a fraudulent and fictitious state
ment, to wit, 11 I certify that I have a checking account with 
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the bank upon which the check is drawn, with sufficient 
balance to assure payment", which said statement was then 
and there fraudulent and fictitious in that, as the said 
First Lieutenant Eugene Sheridan then and there well knew, 
he had no sufficient balance in said bank to assure payment. 

Specification 12: In that First Lieutenant Eugene Sheridan, * * *, 
did, at Chicago, Illinois, on or about 2 September 1944, with 
intent to deceive First Lieutenant J. F. Carpenter, Interview
ing Officer, Personal Affairs Office, Headquarters District #3, 
6th Service Command, Chicago, Illinois, officially state to 
the said First Lieutenant J. F. Carpenter that he, the said First 
Lieutenant Eugene Sheridan, was then and there present in 
Chicago, Illinois, under authority of Special Order No. 240, 
paragraph 12, Army Air Base, McChord Field, Washington, dated 
Z'l August 1944, granting officer thirteen (1.3) days leave ef
fective on or about 1 September 1944, which said statement was 
known by the said First Lieutenant Eugene Sheridan to be untrue. 

Specification 13: Same allegations as Specification l, except 
check dated 20 September 1944, payable and uttered to u.s.o. 
Council of Chicago for ~15. 

Specification 14: Same allegations as Specification l, except 

check dated 4 October 1944, payable and uttered to Gardiner 

General Hospital Exchange, Chicago, Illinois, for ~25. 


Specification 15: Same allegations as Specification 1, except 

check dated 5 October 1944, payable and uttered to Gardiner 

General Hospital Exchange, Chicago, Illinois, for i25. 


The accused pleaded not guilty to, and was found guilty of, all Charges and 
Specifications. No evidence of previous convictions was introduced. He was 
sentenced to dismissal, total forfeitures and confinement forfif'teen years. 
The reviewing authority approved the sentence, designated the United States 
Disciplinary Barracks, Fort Leavenwo?"th, Kansas, as the place of confinement· 
and forwarded the record of trial for action under Article of Viar 48. 

3. In support of the various Charges and Specifications, the prosecution 
introduced the following evidence: 

.!• Charge I, Specification: 

In April 1944, accused was appointed custodia~ of the Unit Fund of 
Squadron A, 464th Army' Air Forces Base Unit, by his commanding officer, Major 
William G. Prince (R. 41, 47, 48). All organization funds were collected, in 
the first instance, and held by the Post Trust Fundtr).d thereafter proportionate 
distribution of the assets of this central fund was made to all Unit or Squadron 
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Funds {R. 103). On Z7 April 1944, a distribution of $308.29 in cash was 

made to the Unit Fund of Squadron A and it was turned over to.accused as 

custodian thereof (R. 42-44, 82, 83; Pros. Ex. 19). There was a Unit Fund 

bank account established in the National Bank of Washington, Fort Lewis 

Branch, on which accused, as custodian,was the only person entitled to 

draw· (R. 22-25; 51, 62; Pros. Ex. 15). Major Prince told accused to 

deposit this sum of i308.29 in that account but accused placed it in a 

safe to which he, Major Prince and Sergeant Max,E. Fly had access (R. 44, 


· 45). Accused continued as custodian of the Unit Fund, through a succession 
of conunanding officers following Major Prince, until the latter part of 
August 1944. He never did deposit this .cash of $308.29 in the bank account 
of the Unit Fund, the only deposit that he made therein being a deposit of 
$293 on 31 July 1944 which represented a distributive share sent from the 
Post Trust Fund on 23 July 1944. All of the successive commanding officers 
and Sergeant Fly testified that they had not taken any of this cash of 
i308.29 (R. 24-'Zl, 44-46, 64-66, 68, ER, 75, 95, 108, 110; Pros. Ex. 14).
Although this account should have been audited monthly by the Base Air 
Inspector's Office and although that office during May, June and July 1944 
repeatedly requested accused to bring the fund's books to it for examination, 
accused never did so {R. 99-102). . 

About 10 August 1944 Major Prince obtained a statem~nt from the 

bank as to the balance in the fund's account, discovered a shortage existed 

and so stated to accused. Accused replied that there was money in the safe 

he had not as yet deposited (R. 46, 47). When Major Harold B. Snyder assumed 

command shortly'thereafter he told accused that he, personally, would take 

over the Squadron Fund and act as custodian thereof. Accused replied.that 

after he paid a few bills he would balance his account and turn over the 

fund. Within a day or two thereafter, however, accused abse11ted himself 


· without.leave and without delivering over the funds (R. 71-73). Major 
Lambert U. Walsh, the Base Air Inspector, was promptly notified of the 
situation. He made a thorough search of the safe in which accused had 
originally placed the cash of $308.29 and of all of accused's desks but he 
found neither the money nor any records accounting for it (A. 74, 83, 84). 
Although Major Prince eventually paid $308.29 to the Squadron A Fund, he 
did so not because he had taken the money but only because of the recommendation 
made by a board of officers and a letter from the Base Commander (R. 110). 

~. Charge II, Specification:· 

On 14 August 1944, accused absented himself without leave from 

his station at McChord Field, Washington {R. 73; Pros. Ex. 20). It was 

stipulated by the prosecution; defense and accused that he was arrested in 

Chicago, Illinois, by military authorities on 9 October 1944 (R. 76~. 
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~. Charge III, Specifications 1-8 incl,, 13, 14, 15: 

It was stipulated by the prosecution, defense and accused that 
on or about the dates thereof, the accused made and uttered the following 
described checks and received the face amounts thereof in cash, viz (R. 9
17, 29-31; Pros. Exs. 1-10, 16) :· 

Pros. · Date of 
~ Ex, No. Check Amount 

1 · i/16 12 Aug 44 $100 

2 #1 2 Sep 44 $50 

3 #2 9 Sep 44 ~20 

4 #3 16 Sep 44 $20 

5 #4 23 Sep 44 $15 

6 #5 24 Sep 44 $15 

7 #6 14 Sep 44 ' $15 

8 #7 11 Sep 44 ~15 

13 #8 20 Sep 44 $15 . 

14 #9 7 Oct 44 $25 

15 #10 9 Oct 44 . ~25 

Payee 

Cash 

Self 

Self 

Cash 

Knicker
bocker 
Hotel 

Cash 

Cash 

Cash 

u.s.o. 
Council 

Drawee Bank 

Puget Sound 
•Nat'l Bank, 
Tacoma, Wash. 

" 

,.. . 

ti 

" 

II 

It 

n 

n 

of Chicago 

GGn Ex n 

change 

n n 

Cashed By 

HCO Iiiess, 
· I110Chord Field 

Wacker. Drive 

Currency Exchange 


City Nat 11 Bank & 

Trust Co., Chicago, Ill. 


First Nat'l Bank of 

Chicago, Illinois 


Payee 

Knickerbocker Hotel, 
Chicago, Illinois 

Cosmopolitan Nat'l 
Bank of Chicago, Ill. 

Continental Ill. Nat11 
Bank & Trust Co. or 
Chicago, Ill. 

Payee 

Gardiner General 
Hospital Exchange 

n n 

All of these checks were forwarded to the drawee bank for collection and all 
of them were returned unpaid and had not been redeemed by: the accused at the 
time of trial (R. 9-17, 30). 
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Accused and his wife, Alice hl. Sheridan, had a joint account 
in the Puget Sound National Bank, Tacoma, Washington, which was closed 
on 15 September 1944. The sum or $343, the proceeds of a loan made by 
the bank to accused was deposited in the account on 12 August 1944, but 
a withdrawal or $300 the same day left the account with a balance or 
~78.18 at the close of business on that day. The b~lance was therearter 
gradually reduced to $2.06 by 28 August 1944 and it remained at that figure 
until the account was closed on 15 September 1944 (R. 33-37; Pros. Ex. 17). 
Most of the deposits made previously in this account were by checks issued· 
by the United States Treasury (R. 40). 

S• Charge III. Specification 9s 

It was stipulated by the prosecution, defense and the accused that 
from 21 September 1944 to 9 October 1944, in Chicago, Illinois, accused wore 
the insignia of a cap~ain on his uniform (R. 20). 

~-, Charge III, Specification 101 

It was stipulated by the prosecution, defense and the accused that 
on 10 September 1944, accused appeared in public in Chicago, Illinois,· dressed 
in civilian clothes (R. 20). He had received no permission from the Commandin 
Officer or Squadron A so to appear in such clothing (R. 77). · 

~. Charge III, Specifications 11 and 12: 

It was stipulated by the prosecution, defense and the accused that 
one or the functions of the Personal Affairs Office, Headquarters District 
No. 3,· Sixth Service Command, Chicago, Illinois, was to assist Army officers 
in cashing checks in the city of Chicago. Uhen an officer exhibited his AGO 
card and the orders permitting his presence in Chicago and executed a certifi• 
cate to that office certifying that be had a checking account with the bank 
upon which he was about to draw a check with sufficient balance to assure 
payment thereof, that orfice would prepare a letter to Wacker Drive Currency 
Exchange, or other similar check cashi~ agency, identifying the officer and 
stating that any consideration extended the officer would be appreciated. On 
2 September 1944 accused visited that Personal Affairs Office to obtain such 
assistance in cashing a check (Pros. Ex. 1) for $50 (R. 18, 19). Accused in· 
formed a clerk in that office that he was on leave from McChord Field under 
the authority of paragraph 12, Special Orders No. 240, AAB, McChord Field, 
~ashington, granting him 13 days leave effective on or about 1 September 1944. 
He exhibited to her orders purporting to grant this leave and stated that the 
check he wished to cash was for $50 drawn on the Puget Sound National Bank, 
Tacoma, Washington, After this information had been typed on the form letter, 
accused signed the certificate at the bottom thereof stating that he had a 
checking account with the drawee bank and a sufficient balance on deposit to 
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assure payment of the check. Accused furnished this information and ' 
signed the certificate in order to induce First Lieutenant J. F. Carpenter 
of the Personal Affairs Office to sign the form letter of recommendation 
and the latter did so relying on the contents of the letter (R. 19, 20; 
Pros. Ex. 11). Accused then went to the Hacker Drive Currency Exchange, 
presented the form letter signed by Lieutenant Carpenter, and the Exchange 
cashed accused's check for $50 (R. 9). 

4. The defense introduced Major Harry T. Meyers, Corps of Engineers, 
and Major Victor E. Lewis, Quartermaster Corps, as character witnesses for 
accused and they testified that they had known accused for. over nine years 
and that, as an enlisted man, he was dependable, honest, responsible and an 
"excellent soldier" (R. 28, 112). 

After his rights as a witness had been fully explained to him, ac
cused elected to give sworn testimony in his own behalf. His testimony may 
be summarized as follows: 

He stated that he had been in the Army for 19 years and that his 
record had been spotless up to the present time. He admitted that on or 
about 29 April 1944 he received the Squadron A funds of $308.29 from Major 
Prince and was instructed to deposit them in the fund's bank account. Being 
Saturday afternoon, he placed the money in one of the envelopes in the safe. 
A week' or ten days later when he went to the safe for the money it was missing 
(R. 113). He did not inform anyone that the money had disappeared or make any 
report to his commanding officer or the provost marshal (R. 114, 137-139). He 
admitted that there was a shortage of ~308.29 in the squadron fund and that 
it existed on 12 August 1944 when he absented himself without leave (R. 140). 
He did not submit the fund's records to the Air Inspector for audit because 
he did not want the discrepancy of $J08;29 discovered (R. 144). He took some 
records of the fund with him when he absented himself without leave but he 
did so inadvertently (R. 145). He realized he might be criticized but not 
punished for losing the money. He could not explain why he failed to report 
its loss (R. 148, 149). 

In so far as Charge II and its Specification are concerned accused 
admitted he absented himself.without leave as alleged and that during his 
absence he visited the cities of Tacoma, Portland, St. Paul and Chicago 
(R. 116, 118, 119). He first went to Tacoma for several hours, then moved 
to Portland where he spent several days and eventually traveled on to St. Paul 
and Chicago (R. 151, 152). He had packed a suitcase with articles of civilian 
clothing before leaving for Portland (R. 153). 

With respect to the various Specifications or Charge III, involving 
worthless checks, accused testified that on 12 August 1944, two days before 
he absented himself without leave, he borrowed $343 from the Puget Sound 
National Bank, had it deposited to his account and the next day withdrew 
~300 (R. 125, 126). He believed that he had about $70 in his account before 
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the deposit of $343 w.as made and, after withdrawal of $300, he estimated 
he had a balance on deposit or slightly more than ~100 to pay the check 
for that amount which he ~ashed at the noncommissioned officers' mess. 
He expected his wife to make a deposit of about $200 in August as a result 
of an arrangement she had with her parents (R. 128, 142). However, he ad
mitted he did not know on what his wife would subsist while he cashed checks 
against the expected i200 deposit (R. 143). He. did not keep an accurate 
record or the checks he cashed and was first advised that he was in difficulty 
because of worthless checks in October 1944 (R. 115). He admitted that he 
made and uttered all or the worthless checks mentioned in Specifications i 
to 8 inclusive, 13, J4 and 15 of Charge III (R. 120) •. 

With reference to Charge III, Specification 9, accused admitted 
that he deliberately purchased captains' insignia and wore it on his uniform 
(R. 150). He was a first lieu~nant and had no authority to wear such 
insignia. He could not explain his conduct in so doing (R. 121). 

With reference to Charge III, Specification 10, accused testified 
that he wore civilian clothes without authority for one day in Chicago 
while his uniform was being cleaned (R. 116, 122). He had taken some of 
the civilian clothing from his home when he left on his unauthorized absence 
and the remainder of it he had purchased thereafter in the·city of Portland 
(R. 149, 153). . h~ . .. 

With respect to Charge III, Specifications 11 and 12, accu~~d 
testified that the only reason he presented the orders purporting to grant 
him le~ve to the Personal Affail's Office in Chicago was to obtain assistance 
in cashing the check for $50 (R. 117). He also admitted he intentionally · 
made the certificate as to the sufficiency of his bank balance and tendered 
it at that office.for the same reason (R. 122). He knew that an officer was 
to sign the form letter on which appeared the certificate and the various 
information be had furnished to the clerk (R. 123). He admitted that the 
orders purporting to grant him leave of absence were false (R. 124). 

5. The evidence offered under Charge I and its Specification estab
lishes that on or about 'Z1 April 1944 accused, as custodian, was entrusted 
with certain squadron funds totaling $308.29, that he never submitted his 
records and books or accounts !or audit although repeatedly requested so to 
do by the Air Inspector's Of!ice over a period of three months, and that, 
when finally ordered to turn over the fund to his commanding officer, he 
promptly absented himself without leave. Thereafter the fund was round to 
be short the amount or $308.29. ,... · · 

When a person !ails to account !or money that has been entrusted 
to him, as custodian thereof, the logical inference that he embezzled it is 
justified in the absence of a credible explanation for the situation · 
(CM 2.'.341.5J, Shirle;y:, 20 B.R. 259, 2 Bull. JAG .341; CM ETO 1302, 3 Bull. JAG 189; 
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CM ETO 1631, 3 Btill. JAG 421). Accused's failure to turn over his records 
for audit over ·a period of three months although repeatedly requested so to 
do and his flight when finally he was ordered to turn over the funds to his 
commanding officer are consistent with and evidence of his guilt of the 
offense charged (Wharton's Crim,· Evidence, 7th ed., Vol. 1, par. 301}. His 
explanation that ten days after he received the fund he discovered it to 
be missing from his organization's safe and that for three and a half months 
thereafter he refrained from reporting its loss evidences conduct so contrary 
to human experience as to brand his explanation as complete fiction••The 
evidence sustains the court's findings of guilty of Charge I and its Speci
fication. 

The evidence introduced under Charge II and its Specification fully 
supports the court's findings of guilty thereof. . 

The evidence introduced under Charge III, Specifications l to 8 
inclusive, ·13, 14, and 15, fully establishes that aocused made and uttered 
the various checks there alleged without having sufficient funds on deposit. 
to pay them~ The only question is whether or not he issued these checks with 
intent to defraud, not intending to have sufficient funds on deposit to pay 
them. Accused negotiated a bank loan of $.343 on 12 August 1944 and withdrew 
$300 the same day, leaving a balance of $78.18 in his account. He testified 
that he believed he had in excess of $100 in his account on the day.he cashed 
.the check for $100. The other ten checks ·totaling $215 were cashed thereafter 
during accused's absence without leave and while the balance in his account 
did not exceed $2.06. In view of accused's own admission that he believed he 
had but little over ilOO in his account when he cashed the check for that 
amount .dated 12 August 1944, it is quite apparent that he knew his bank 
balance was negligible when he uttered the ten checks thereafter totaling 
$215. Cashing those.checks knowing his account was woefully insufficient . 
to pay them establishes the fraudulent intent with respect thereto. Accused's 
uncorroborated testimony that he expected his wife to deposit $200 to be ob
tained from her folks was unworthy of credence. Even if true, knowing the 
depleted condition of his account, it behooved him to ascertain that the 
deposit had been made before uttering these checks. His reckless conduct 
in issuing them without ascertaining if this probability had become an 
actuality indicates that he was content to issue them whether or not his
balance was sufficient to pay them. Such reckless indifference to the 
condition of his bank account brands accused's conduct in uttering.tbese checks as 
fraudulent. · · 

This fraudulent course of conduct with respect to the last ten 
checks mi~t well be sufficient of itself to justify the court in inferring . 
a similar intent when he cashed the .first check for $100 on 12 August 1944. 
However, th~re is other ovidence .from which this intent could . reasonably be 
inferred. On the day accused cashed the $100 check he had negotiated a loan 
ot $.343 ~om the bank which had been deposited in his account and from which 
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promptly thereafter he withdrew $JOO. It is unbelievable that he would 
not have accurate knowled~ or the amount or ~s bank balance on the day 
he borrowed :Cunds from the bank to augment it. That fact, coupled with 
accused's prompt absence without leave thereafter, leads to the inescapable 
c~nclusion that he was accumulating cash ror ·his flight without respect to 
the consequences. From all these facts the court was f'ully justified in 
concluding that accused uttered all of these eleven checks with intent to 

., 	 defraud. The evidence sustains the findings or gullty or Charge III, 
Specif'j.oations l to S inclusive, 13, 14 and 15. 

. 
The evidence f'ull.y establishes that while in Chicago accused; a 

tirst lieutenant, appeared in public on one occasion wearing the insignia 
· ot a captain on his uniform and on another occasion wearing civilian clothes. 

Hii appearance 1n uniform with improper insignia or grade was violative or 
Article or War 96 (CII 2.33900, Sheldon, 20 B.R. 189, 2 Bull. JAG 312). For 
accused to appear in public 1n civilia~ clothes under the circumstances here 
present violated express provisions or the Ancy Regulati.one and also consti 
tuted an otrense under Article or War 96 (AR f::IXJ-JJJ, par. ~. 31 Mar~ 1944; 

-.lCM., 1928, par.· 134];?). 	 . 

. The evidence also establishes that accused made ·the false certit 
·icate alleged in Charge III, Specification ll~ As shown by the discussion 
contained bereinabove relative to the worthless .checks, the court was war

. ranted 1n interring that accused knew his bank balance was' insutticient to 
pay the check ot $50 issued on 2 September 1944. His written representation 
in the certificate that his bank balance was suftioient'to pay that check 
was knowri..'b7 him to be just as false as the representation inherent in the 
issuance or the check itself. The evidence sustains the finding or guilty 
or Specification 11 or this Charge III. 

The evidence fully establishes that accused knowingly made a false 
·statement at the Personal .li'fairs Office, Sixth Service Command, when he · 
there stated that he was on 13 days authorized leave or absence. Although 
he made the statement to a female clerk 1n the office, it was thereafter 
inserted in a form letter and accused knew that a commissioned officer was 
to act.on that statement in the letter and he intended such officer to rely 
upon it. This false statement by accused, appearing in the form letter 
which was signed by Lieutecant Carpenter, was as :much & statement made to 
the lieutenant as if accused bad uttered it orally in the officer's presence. 
The evidence eustain8 the finding or·guilty of Specific~tion 12. 

6. Accused is J6 years ot age •. He enlisted in the Regular Arr,.ry in 
September 1925, and served continuously from that date until the present 
time except for a period or two ·months. On 11 November 1932 he was ap
pointed a second lieutenant, Infantry Reserve, and.upon expiration of this 
appo~tment on 11 November 1937 he was appointed· a second lieute:aant, ArD't1' 
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or .the United States. He was honorably discharged as an enlisted man 
on 31 March 1942 and was ordered to active duty as a second lieutenant 
etf'ective 1 April 1942. On 22 June 1943 he was promoted to first lieu
tenant. 

7. The court was legally constituted and had jurisdiction or the 
person and the offenses. No errors injuriously affecting the substantial 
rights or accused were committed during the trial. In the opinion or the 
Board of' Review the record or trial is legally suf'ficient to support the 
findings of guilty and the sentence and to warrant confirmation or t~e sen
tence. Dismissal is authorized upon conviction or a violation or Article 
or War 61, Article or War 93 or or Article or War 96. 

~-4.-,, ,);;?. ~ , Judge Advocate, 

{J./:tZR:tl.,I.A,,\ ,J. ~, Judge Advocate. 

~~ , Judge Advocate. 
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lat Ind. 

JAN 15 1945' -To t.he Seoreta17 of •r. 

1. Hernith are transmitted tor the action of the President 

the record of trial and tM opinion of the Board of :e,rl.n in the cue 

of First Lieut.Gant Eugene 5b:eridan (0-301574), Air Corpa. 


. ' 

2. I caaaur in the opinion ot the Board ot Bevin that t.he 

record ot trial ii leialq sutticient to npport_the t:tm1nge of 

gui].f.7 and the sentence and to warrant conf'irmation ot the.. aantence. · 

I recommam that the aeri.tenoe be confirmed but that the torteituNa 


. be remitted and the period ot confinement be reduced to 5 J'Nl"•, that 
the sentence as thus modified be carried into execution and that the. 
United Stat.ea Diacipl1.nar,r Barracka, Fort Leanmrorth, K'anaa1, .be desig
nated as the place of cont:tnement. 

3. Incloaed are a dratt. ot a letter tor 7.our aipture, trana
mitting the record to the Preaident for his action, and a tom of Bxecu
tin action designed to carry into e.tteot the recmmencSation hereinabon 
made, should such action ~eet with approval. · 

~ ~- -~-
Jvron c. Cramer, · 
Jlajor General, 

b Jude• AdTooat.e General. 

3 Inola. 

1- Reoord of trial. 

2 - Dtt. ltr. tor aig. S/W.

3 - Form. ot action. 


(Sentence confirmed but forfeitures remitted and con1'1nement reduced 

_to five ;years. G.C.M.O. 102, 24 Mar 194S} 
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In the Office of The Judge Advocate General 
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SFJGK 
Cll 270070 

19 DEC 11« 

UN IT ED ST~ TES ·) FOURTH SERVICE cownm 
) ARMY SERVICE FORCF..8 

v. 	 ) 
Trit.l 'by G.c.M.; convened a.t 

Fi.rat Lieutenant DENNIS ~ Fort Bra.gg, North Carolint:, 
JOSEPH JOHN lleGEK (0-1796317), ) 24 November 1944. Diamiaaa.l. 
Corpe of lt111ta.ry Police. ). 

. ;j 

-----~---------------.--------OPINION of the BOARD OF REV1Elr 
LYOli, HEPBtlRll ud lllYS.E, Jladge .Advocates. 

1. The record of -trial in the oaee of the officer !WllfJd aboff hu 
been examined ey the Boa.rd of Review and the Boa.rd submit. thia,-ita 
opinion, to Tlle Judge J.d~oca.te General. 

2. Accused wu tried upon the 	followiag Charges &lld Specifica.tionaa 

CHARGE Ia Violation of the 96th .Article ot lra.r. (Finding of 
not guilty ot a viola.tion of Article of War 96 but guilty of 
a Tiola.tion of Article of W'ar 96.) 

Specification la (Finding ot not guilty). 

Specification 2t In that Fi.rat Lieutenant Denni, J. J. McGee, 
Corps of Militar., Police, Prisoner of W'a.r Camp, Fort Bragg, 
North Carolina, was, at Fayetteville, North Ca.rolina, 011. or 
about 19 October 1944, in a publio place, to wit, the lobby 
ot the La.fqette Hotel, Fa.yetteTille, North Carolina, dr\1llllc 
while in uniform. 

CHARGE Ila Viola.tion of the 96th .Article ot War. 

Speoificatiou In that First LieuteD&nt Demus J. J. lbGee, 
•••,did, at Fort Bragg, North Carolina, on or about 10 
October 1944, with intent to decebe Major Morgan F. S1mmona, 
his oOJJDDand1Dg oftioer, oftioiall7 make a written 1tatement 
under oath, in the course of an inTeatigation, t• the aaid 
Vajor Morgan F. Simm.ona, tha.t he tur.u4 H'9r to o:ae lla.j•r Joba 
H. Suther• & quantity of unaold. tiolceta and & • m. ot aoney
oollected. f'r'oa the •al• of oertain ticket. with the request · 
that 1&icl Major John H. Suther wu to tunL onr the unaold 
tioketa and th• :mo11.97 to o:ae Paul D. MUrrq, which atatuen:t 
wu Jmown b7 tlae saicl F1nt Lieutenant Demii• J. J. MoGee, 
to ~· untrue in ;bat he ha.cl aever ginn "JV' •um ot :monq to 
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Major Joha H. Suther i• p~nt fer the tio.lceta. 

He pleaded not guilty to the Cha.rgea and the Specificationa. He wu .found 
not guilty o.f Speo11'1oa.tion l of Ch&rge I, a.nd guilty of Specification 2 
of Charge IJ of Charge I, not guilty of a Tiolation of the 96th J.rtiola 
o.f War but guilty o.f a Tiolaticm. o.f the 96th Article or WarJ of Charge II 
a.nd ita Speoifioation, guilty' except the worda 11un.der oath". No evideaoe 
waa introduced o.f 8Xl'T previoua conTiction. He wu,eentenoed to be dia
miaaed the aenioe. The reviewing authority approved tllle aenteuce and .for
warded the record or tria.l tor action w:ider Article . o.f Wa.r 48. 

3. ETidence pertinent to the 1'1:adings of guilty& 

a. For the prosecution.. 

I. AA to Specification 2 of Charge I. 

Mr. J. A. lobGea.ey, night clerk at the lafaj'ette Hotel, F,.yetteTille, 
Borth Carolina, testified that he observed a. lieutellant in the lobb;r .o.f t!w 
hotel at about midnight on the night of 19 October 194" "pretty- well into:xi
oated•. The o.ffioer "wu rather boisteroua, using profane langua.ge a.m 
walking up arid down th• lobb;r, and ooouionally- he would t17 to sit down 
and he wu ao far gone that he on two or three oouaiona miaaed the chair 
he we.a trying to ait in and .fell on the floor. He would get up IU1d go aga.in, 
but he tell two or three tiaea.• (R. 25). The officer ataggered when he 
walbd. He looke4 drunk and a.cted drUilk: (R. 28 ). Taere were other people 
in the lobb;r ot the hotel at thia time (R. 28,34). The night clerk oa.llecl 
the milita17 polio•, and the oall wu anawered b7 a. m,ajor and aome other 
mllitaey peraonna,l (R. 25). Although the witneu did not identify the ac
cused, he stated that on no other occaaion during the month ot October did 
a major enter the L&fa.yette H0tel and "apprehend a lieutenant• (R. 26 ). 
Mr. KoGea.hf stated that aoou.aed left quietly- with the military- polioe {R.29). 
It waa raining that evening. but the floor ot the hotel lobb7 wu nerma.l in 
every- respect (R. 34). It we.a not alippe17 or wet. An individual who had 
all. hie .faculties oould travel the floor without ~ peril because o.f the 
oondithn ot the .floor (R. 27). · 

Major Frank W. Reama, Commanding Officer, Corp, et Military- Pelioe, 
Fort Bragg, North Ca.rolina, stated that on 19 October 1944 he wu on duq
aa Officer ot the Day in &.yetteville, North Carolina., and that 1hortl7 be.fore 
midnight of that d.q he received a ca.11 to oome to the Lafayette Hotel in 
that ciq-. He responded to the ~a.11, a.nd arrived in the lobb;r ot th• L&• 
faj'ette Hotel a .ff11T minutes later, accompanied by Sta.ft Sergea.nt ~ Holra.rcl 
and •corporal Bulko•. The deak clerk pointed to the aocuaed, who wu in the 
hotel lobby leaning.on the counter on both elbows •am more or lea, wobbly•. 
J.ocuaed wu in uniform (R. 32 ). Major Rea.ma took accused. by one a.rm. tQ . 
oonduct him .from. the lobby. Aoouaed held baok and inf'ormed lla.jor ReaJDS. that 
he had a ro~m upataira. l4ajorc Reuut uked the clerk it that atateaent were 
correct, and the clerk replied in the negative. Thereupon Major Rea.111 am 
Sergeant Howard •,omewrha.t .foroibl7• took a.oouaed to the door, "u he diu•t · 
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want to leaTe" (R. 33). The aoouud ha.d a bottle ot whi1k97 with him (R. 
30). The odor ot alcohol ,wu on · acoued. • a breath (R. 36). He talkecl in 
a "very rambling• mamier (R. 35 ). In the opinion ot Majer Ream, the aocaaed 
wu dr,mk (R. 33;36). Thia opinion wu a.110 expre11ed by Sta.ff Sergeant 
Jimmy Hmra.rd. who a.ooompanied lrfa.jor Ree.ma to the hotel. · Th.ere were HTeral 
1oldiera sitting in the lobb;y at the time (R. 34:). 

_II. As to the Specification of Charge II. 

llajor Morgan F. Simmons. the Commending otfioer ot the Prisoner 
of War Camp at Fort Bragg. North Ca.rolina. sta.ted that aooua,ed had been a 
member of tha.t organization ainoe about 18 September 1944. In October. 
Major Simmons receiTed a communication relatiTe to certain pionio tioketa 
and called the aoouaed into his o.f'fioe to diacuaa the matter with him. He 
1tated that he warned the aocwsed that he did not haTe to make any state
ment. but th&t 11' he did make a 1tatement, 11; could be uaed against hia 
(R. 8,9). The aooused. made an oral atatement. After noon tha.t same day, 
Major Simmons again oa.lled the accuaed to his office. again informed hia 
ot his rights, u before, and informed acouaed that he wanted to reduce his 
statement to writing, which wu agreeable to the accuaed. At this ti.M 
aooused informed Major Simmons that he had r8oeiTed 50 tioketa tor sale 
and distribution to members ot his Detachment to attend a picnic given b;y 
the Municipal Flnployeea of NuhTille, that he had sold all tickets except 
22 or 2Zj and that he attended. the picnic with meabers or the Detachment 
to whom he had sold the ticket,. A.couaed further infonned lkjor Si.mmou 
that he bad aeea 8 lfr. J.IUrray•, the repreaenta.tiTe ot the llunioipal &iplo7eea, 
and had informed him that hi• men had no money, alld requested that he be 
allowed until paydq to turn the money- over to him for the tickets. The 
accuaed atated that he had certain phone oonveraations with Mr. Murra7 
after that date. but_.that he did not get dowu to Mr. Murrq's office to 
:aalce settlement with him. A.oouaed al10 atated that he wu then ordered 
to Fort Bragg "rathuhurritdly."• and that he bad turned the ticket, and 
the money oTer.to hi• Commending Oftio•r• •Major Suther•. with & request 
that 11th1a matter• be se~tled with. Mr. Murray (R. 9). . . 

1'he above statements ot the acouaed. were reduced to writing b;y 
Major Shrnnona. Later they were "typed up, by the atenographer•. The follQW
ing morning, 10 October 1944. 'Major Simmons oa.lled the &cowied to hi• office. 
at which 'tille the aoouaed read the statement and made a correction of a 
typographical error. .A.oouaed and Major Simmons then went into the ottioe 
of the Executive, a aummar;y oourt officer, where the .statement wa.a signed 
by the aoouaed in the preHnoe of the summary oourt o.f'tioer. Captain T • .A.. 
McFarland. who 1ub1oribed hi• name thereto (R. 10.16). The •UID!ll&l7 court 
otfioer did not require the acou~ed to raise hia right hand or to take~ 
oath a.a to the execution of the instrument (R. 16 ). The statement waa a.d
mitted in evid.enoe (R. 14, Proa. Ex. 4). 
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The statement (Pros. Ex. 4) reads as followaa 

110n or about 18 July 1944, I received fifty (50) tickets to 
the Municipal :Employees Association, Nashville, Tenn. for the 
annual picnic, value of which was il each~ These tickets were to 

· be sold to the Military Polio• Detachment of Nashville, Tenn., of 
which I wa.s the Deta.ohm~nt Commander. I sold approximately twenty
nine, (29) tickets to the men of my Detachment, and together with the 
twenty-nine (29) men to whom I sold the tickets, attended the pionio. 
There I saw Mr. Paul D. Murry, Secretary of the Police Department 
of Nashville, Tenn. at this picnic, and advised him that I would 
collect for the tickets aold on pay day. I collected the money, but 
as my Detachment was located some distance from the City Hall, and 
waa not convenient to get·in to see Mr. Murry, I neglected to take 
this money in. Some time early in September Mr. Murry called me 
.about the tickets and asked me the number of tickets I iold and I 
advised him the number, and a.t the same time telling him that I 
would bring the money for the sold tickets the next time I came in. 
Before I could turn this money in to Mr. lmrry, I was ordered to 
Fort Bragg, N. c. on short notice. I left Nashville, T.enn. on the 
i 7th of September 1944 and betore leaving, I turned over to Major · 
John R. Suther, m:, Commanding Officer, the unsold tickets· and the 
am:,unt of money oolleoted on the ticket, sold, requesting li!a.jor . 
Suther to turn this over. to Mr. Murry. This wu in the presence 
of it. Wroten. . I .neTer returned any of the unsold tickets personally 
to Mr. J.hlrry and am at a loss to understand the 'letter of' Mr. :1mr·r,
to Major Suther, which has been rea.d. to me.• 

Major John H.. Suther, Inf'antry, Provost Marshal, liashville, 
Tennessee, Area, testified that about the third week in August of' 1944. he 
ha.d. a telephone conversation with the accused relative to the sale by ac
cused ot certain picnio ticketa which had been entrusted to him (R. 17,19). 
At that time the accused waa stationed in Nuhrllle, .TennesHe, em wu 
uDier Major Suther'• general supervision. Witness stated that he informed 
accused that Mr. Mur~, the aecrete.r;r or the NaahTille Police Aasooiat1on, 
had ma.de a complaint about the tickets and that he directed the accused to 
bring the money e.nd the tickets ndownn and make a settlement with Mr. Murrq. 
Tlw accused promised to atteDd to it right awq, but tailed to do 10 (R. 19). 
A subsequent call, ma.de a tf1fr dqs la.ter by Major Suther, reaulted aimila.rly 
(R. 20). The la.st conversation whi_c!'i Major Suther had with the accused · 
concerning this matter was after the accused had received. his orders traDB• 
ferring him to Fort Bragg. At this time Major Suther aalced· the aocuaed nif 
he had settled hia debt with the Police Department a.bout the tickets". the 
aocuaed replied that ·he had not, for the reuon that he did not have .the 
money. TM a.ccuaed then aalced •jor Suth$r it he -..ould ta.lk to Mr. Murrq• 
"a:ad have him agree not to sen4 a letter in on him., and he would pay- Mr. . 
lfurra.y from the first check he received at Fort BraggJ he would seDd either 
a check or money order to cover the amount". When the accused left for Fort ' 
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Bragg he told Major Suther that the unsold tickets were in the Detachment 

safe (R. 20). The unsold tickets were procured from the detachment safe 

by IJ.eutenant Cba.rlea W. Wroten. The only money found in the detachment 

safe by IJ.eutenant Wroten was 2 or 3 dolla.ra in an envelope ee.rmarked for 

the payment of t.ccused'a mess bill (R. 7, Ex. 3). 


The accused did not turn over to Major Suther at the time he 
left, or a.t any time prior thereto,- a.ny tickets or a.rq money in payment tor 
picnic tickets for the Police Association. At no time prior to his leaving, 
did the accuaed give Major Suther any moneys to be used in payment of picnic 
tickets to the picnic held by the Police Asscciation. Major Suther did not 
a.t an;y time agree to pay Mr. Murray for the a.couaed. nor was· he aalc:ed by 

the accUPd to do so (R. 19.23,24). On 6 November. Ma.jor Suther received 

a money order from the a.ooused in the a.mount of $29, which he delivered 

to Mr. Paul l!urra;y (R. 21J R. 7. Ex. 1). 


b. For the defense. 

Second IJ.eutena.nt Richard J. Fleming, Air Corps, Laurinburg
Maxton Air Base, testified he we.a in the lobby- of the La.fa.yette Hotel in 
Fayetteville, North Carolina, a.ta.bout 11 o'clock on the night of 19 
Octob9.1• 1944. He sa.w the accused leave the elevator and approach the desk• 

. The accused asked the hotel clerk a question of some sort, and the clerk 
aa.id he would have to talk. louder. The accused turned and walked away from 
the desk. After the accused walked a.bout five or six steps "he got on a 
slick pa.rt of the floor. slipped and tel1° (R. 40). The floor was a com
position floor, highly polished, wet, and slippery. Lieutenant Fleming 
went over a.nd helped the a.ccuaed up. The accused tha.nlced him. The accused 
was coherent in his speech, and his actions were "very alow and deliberate, 
like he was pondering something". In the opinion of Lieutenant Fleming, 
the accused wu not drunk (R. 41). Lieutenant Fleming heard the hotel 
clerk calling the Military Police a short while thereafter. Witness went 
out to see if it wa.s still raining, intending to take thfll accused outside 
at that tuu. Just then 11the ct.r pulled up, and the Major and two MP 1s 
got out" and went into the hotel lobby (R. 42). 

On oross-examination, Lieutenant Fleming testified that he did 
not detect m7 odor on accu,ed's brea.th. He did observe a bottle in ac
cused' 1 possession - he believed it was •a. fifth of a quart 11 

- it waa in 
accused's pocket with juat the neck of the bottle emerging from the pocket. 
When the ll:Uitary Police conducted the accused out of the lobby, the ao
ouaed did not stagger, but his walking "wasn't ,perfectly straight. It was 
11011' and deiibera.te, but.it wasn't staggering• (R. 42,43). Only about fin 
minutes elapsed between the tiln.e the accused got off the elevator and the 
time the clerk called the Military Police. During that time the only- per
aon.s in the lobby beside the accused were the clerk and the witness (R. 44). 

The accuaed having been advised aa to his right to remain silent, 
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to make an unaworn statement, or to testify und~r oath, eleoted to testify 
(R. 144-45). H.e stated that he was inducted into the service on 28. April 

1942. H.e attended Of.tioera• Candidate School from 15 August to 6 November 

194.2, on which latter date he was commissioned aeoond lieutenant, Corps 

ot Milit&r7Police. On 11 May 1943 he wu promoted io first lieutenant. 


Accused stated that on 19 October 1944 a girl friend a.rrived to Ti.sit 
him for a week. She engaged Room 404 in the La.faye-t;te Hotel in FaYetteville, 
North Carolina. She en.gaged the room at approximately 2a30 o'clock that after
noon; and aocusei remained either in her room or in the vicinity of the hotel 
throughout the d9¥. He had had a couple of drini:s. 'When he came down on 
the elevator at about llal6 that night for the purpose ot returning to Fort 
Bragg, he noticed that it ~ raining. '1,hile he was walking acrou the lobby' 
he fell down, and Lieutenant Fleming came over and helped him up. H.e was 
leaning on the desk when Major Ree.ma and the two military policemen placed 
him in arrest and took him to headquarj;era (R. 49,50). 

On cross-examination, the accused testified that he and his friend 

had ha.d "a couple" of drinks between 2a30 a.nd 6100 o'clock. They went for 

a. wa.lk a.round the town for about an hour and a. half, after which they re

turned to the room a.nd he..d two or three more dri:clcs (R. 62). They went out 

after that, had something to eat, and returr,.ed to the hotel. They had drillka 

a.gain, but the accused did not recall how llla.ll¥• Accused stated that he •took 

the bale.nee of the bottle" with him when he left for Fort Bragg that night, 

that he had it with him when the military police arrived but that Major 

Reams~ the military police took the bottle aay from him (R. 53). 


With reference to Charge II and its Specification, the accused 

testified.a 


Hs received 50 tickets to be sold for the Employees Mutual Asso

ciation during July 1944, when he was stationed at Na.ahville. Tennessee. 

He handed out approximately 29 tickets to the men of his detachment, and 

collected approximately $16.00 or $17.00 from the sale of these tickets. 

Others were not collected tor. On 17 September 1944, he ,vas to leave 

Nashville for Fort Bragg, but prior to hie departure he called at Major 

Suther'• office. Major Suther asked lu.m if he had "oles.red everything". 

He told Major Suther that he had the picnic tickets in the Detachment safe, 

but that he did not ha.ve the money to pay for them, and that he then asked 

Major Suther it he would take care of them. Major Suther replied that 

•he would take care,ot it", and tha.t he (a.ccused) could send the money for 

the tickets the first of the month. Accused thereafter proceeded to Fort 

Bragg. On 10 October, and after.he had a.rrived at Fort Bragg, 1la.jor 

Simmons called accused to his office and read to hi.Jll a letter from the 


"lrnployees 	.Association" concerning the picnic tickets. Accused stated that 
he believed at that time that "the matter had been ta.ken care of" (R. 45,48). 
l'he a.ccuaed further testified concerning his a.lleged false statement to· 
Major Simmons as follows& 

- 6 

http:after.he
http:returr,.ed


(199) 


"Q. 	 "When you signed the statement. were you urare of tlle 
fa.ct that the statement contained the &110unt ot :money 
collected on the tickets turned over to Major Suther! 

J.. 	 Yea, air. I read the statement. 

Q. Ia that statement truef 

J.. No, air. It isn•t• (R•. 48). 


On croas-examina.tion1 

9 Q. 	 This statement that you signed, Lieutenant McGee-Prosecution 
Exhioit :/14-you read that over before you signed it, didn't 
you? 

A. 	 Yes, air. 

Q. 	 And that contains this atatementa. I left Nuhrille. Te:cneuee. 
on the 17th ot September 1944, and before leaving, I turned 
over to Major John H. Suther• my Commanding Officer, the un• 
sold tickets and the am:,unt; of money collected on the tickets 
sold, requesting Major Suther to turn this over to lfr. Murray. 
Now, that is not a true statement. is itf 

A. 	 No,air. · 

Q. 	 You actually did not turn over to Major Suther~ money on 
that occa.a ionf 

A. 	 I just turned the keya over to him. That's a.11. 

Q. 	 To the Detachment aa.fef 
A. 	 Yea, air. 

Q. 	 That contained only the Wl$Old tickets -- no money! 
A. 	 There was some money in there. 

Q. 	 Waa it for the purpose ot payi:ag tor the tickets? 
A. 	 No sir. 

Q. 	 Vihen you signed thia statement, you lcnEJW that that statement 
wu not correct, didn't you, Lieutenant! 

A. 	 I thought the matter had been taken care of by Major Suther 
and that was the impression I intended to create on Major 
Simmons. 

Q. 	 But you knew- you had not actually turned over to Major Suther 
a:n:y 	money f 

A. 	 Yea. air" ·(R. 51,52). 

The aoouaed testified a.lao that he mailed the money order to Major 
Suther the da.y a.f'ter he waa served with charges in thia oase (R. 55). 
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4. Disouaaion. 

The aocuaed atanda convicted of being drunk 111 unifora 111 a publio 
place· (Spec. 2 of Charge I) and of making a false official at&tement with in
tent to deoeiTe (Charge II &Dd i ta Spec.) in Tiol&tion ot ·.Artiole ot War 96. 

I 

The evidence was olear and conTinoing that the aoouaed wu drU?lk 
while in uniform in the lobby -of the I&Fayette Hotel. Three witnesses tor 
the proaeoution testified that in their opinion aoouaed wu drunk. The ao
ouaed admitted that he had been drinking tor &t hut HTer&l hours before 
the alleged occurrenoe. Hi.a only- witneu would net state that &ooused wa.a 
drunk, but his deaoription of accused's oonduot was ot auoh character u to 
corroborate the teatimo?l1' of the proaecution that accused ,raa under th• in
fluence of liquor. The finding.of the court was therefore amply supported 
by the evidenoe. Being drw:ilc in uniform in a public place oonatitutea & 
Tiolation of the 96th Article of War as to one in the militar., aerrlce 
(CM 261879. WattJ Cll 237063. 23 B.R. 261). The lobby or a hotel is a public 
pla.oe. 

The making or a false offioial atatement by one in the· m111t&ey 
aerrloe with intent to deceive has long been recognized as an ottenae which 
may be charged a.a a violation of the 95th or 96th .Article of War u the·taots 
and oiroumatanoea may warrant (CM 265676 ). In this cue the enden.ce wu 
clear and convincing that the accused (1) made and signed a statement pre
pared at .his dictation, (2) during an investigation carried on by an ottioer 
or the Anq of the United St&tea .in hie official oapacity, (3) which oontail1ed 
an a.Terment that he had turned over to Major John IL Suther a sum ot mozu,y
collected from the sale of tioketa, (4) whioh atatement ""WaS ahown. by Major 
Suther and admitted by the accused to be false, (5) for the purpose of de
ceiving Major Simmons. .All of the element• ot the offense were shown be
y-ond any reasonable doubt. 

5. lf'ar Department records •how the aocuaed to be 30 yea.rs ot age and 
single. Re graduated trom high aohool and oollege, and tor taro :year• at
tended Temple Uninrsity Sohool ot 1.&1r. He wu inducted in the aerrice on 
28 April 1942 am on 6 November 1942 wa.a oommisaioned a aeoond lieutenant, 
Corpe of Military Police. He wu promoted to firat lieutenant, 11 May 1943. 

6. '.1'he court wa.a legally oonsti tuted and ha.d jurisdiction over the 
accused and of the often.aea. No error• injuriously- affecting the 1ub1tan
tial rights of the aocuaed were committed during the trial. In tb. opinion 
ot the Board of Revi• the record of trial is legally sutfioient to aupport 
the finding• and ·the sentence and to warrant contirma.tiou ot·the aentenoe•. 
Diamiaaal ia authorized upon conviction o a violation of Artiole ot War 96. 

• Judge .A.cheoate-. 
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1st· Ind. 

War Department, J.A.G.O., • To the Seoretary of War.JAN 4 - 194S 
l. Herewith transmitted for the aotion of the President are the reoord 

of trial and the opinion of the Board of Review in 'the oase of First Lieu
tenant Dennis Joseph John McGee (0-1796317), Corps of Military Police. 

2. I concur in the opinion of the Board of Review that the reoord of 
trial is legally suffioient to support the findings and the sentence and to 
warrant confinnation of the sentence. In his review of the record of trial 
for the convening authority the Staff Judge Advocate states that since accused's 
arrival at his present station his services have been unsatisfactory. He 
further states that accused has been reported to his eommanding officer as 
being drunk on two previous occasions. For his conduct on one of these oc
~asions the aooused was given punishment under the provisions of Article of 
War 104 consisting of a reprimand and forfeiture of $83.00 of his pay. This 
disciplinary action appears to have been taken 7 October 1944, 12 day-a prior 
to the offense of drunkenness for which he was convicted in the instant case. 
It also appears .from the review of the Staff Judge Advooate that the oom
m.a.nding officer of accused has received several collll!J.unications relative to 
debt involvements 01· accused a.t his former station. It is evident .from the 
facts in the oase and .from the ·foregoing statements of the Staff Judge .Ad
vooate that the accused has no proper appreciation of the duties and reepon
sibilities of a commissioned offioer. I recommend that the sentence be con
firmed and carried into execution. 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to oa.rry into effeot the reoommenda.tion·.hereinabove made, should 
such action meet with approval. 

~ ~...a--.,..~-. 

J.t,ron c. Cramer, 

Major General, 


The Judge Advoca.te General. 

3 Inols. 

Incl.1-Record of trial. 

Inol.2-Drai't of 1tr. for 


sig. Seo. of War. . 

Inol.3-Form of Ex. action. 


(Sentence confirmed. G.C.Y.O. 87, 22 Mar 1945) 
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• .WAR DEPARTliiENT 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(203) 
SPJGN 
CM 27016.3 ~ 3 ,JAN 1945 

UNITED STATES 	 ) FIELD ARTILLERY REPLA.CEMENT TRAINING CENTER 
) FORT SILL, OKLAHOMA 

v. 	 ) Trial by o.C.M., convened 
) at Fore Sill, Oklahana, 


First Lieut ena.nt JAY S. ) 14 November 1944. Dismis-

BAKER, JR. (0-1166661), ) sal, total forfeitures, and 

Field Artillery. ) confiJ1ement for thirty (JO) 


years. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and GOLDE:tr,Judge Advocates 

1. The Board of Review has examined the record of trial in the case o! 
the officer named above and submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charges and Specifications:. 

CHARGE Is Violation of the 61st Article of War. 

Specification: In that First Lieutenant Jays. Baker, Jr., 1',.A., Air 
Training, Student Officers'· Pool, Field Artillery School, Fort 
Sill, Oklahoma, did, 'While enroute to join the 2.56oth AAF BU, 
Pittsburg, Kansas, without proper leave absent himself' from about 
28 Ju~ 19L4 to about 18 August 1944. 

CF..ARGE III Violation of the 95th Article of War. 

Specification 11 In that First Lieutenant Jay s. Baker, Jr., F.A., 
Air Training, Student Officers' Pool, Field Artill.e ry School, 
Fort Sill, Oklahoma, did at Pittsburg, Kansa.s,, on or about J 
August 1944 unlawfully and wrongfully make and utter to Hotel 
Besse a certain check in words and figures as follows, to wits 

THB NA.TI ONAL BANK OF PITTSBURG 
8.3-24 

PITTSBURG, KANSAS !.ugust 3 19....44______ 
First Citizens Bank and Trust Co. CF Fayetteville, N. C. 

Write Name of Bank on above tine Town Here 
Pey to the order of Hotel Besse. _il_O_/_o_o______ 

Ten and no/100 -------------------------------DOLLARS_ 
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for. value received I represent the above amount to be on deposit 

in said Bank or Trust Company in my name, .free .from claims and sub

ject to this check. 

SOM-4-43 Baker I s 

/sgd/ Jay s. Baker, Jr. · 
1st Lt., F.A.,0-1166661 
AAFLTD, Pittsburg, Kansas. 

and by means thereof did fraudulently obtain fran the Hot~J. Besse 
ten dollars (~10.00), he, the said Lieutenant Baker, then well.know
ing that he did not have. and not intending that he should have any 
account w1 th the First Citizens 'Bank and Trust Canpany, Fayetteville, 
North Carolina, for the payment of said check. 

Specification 2: ~ame form as SpecificEl.tion l but alleging cheek drawn 
on same bank, at Pittsburg, Kansas, dated 5 August 1944, payable to 
the order of Hotel Besse, in the amount. of $20, and fraudulently ob
taining thereby $20. 

Specification j: Same form as Specification l but alleging cheek drawn 
on same bank, at St. Lc,,,ij s, Missouri, dated lj August 1944, pay
able to the order of Chase Hotel, in the amount of $25, and fraudu
lently obtaining thereby ~25. 

Specification 4: Same form as Specification l but alleging check drawn 
on same bank., at St. Louis., Missouri., dated l4 August 1944, payable 
to the order of Hotel Chase, in the amount or $50., and fraudulently
obtaining thereby $50. 

Specification 5a Same form as Specification 1 but alleging check drawn 
on same bank, at St, Louis, Missouri, dated 10 August 1944, payable 
to the order of Hotel Chase, in the amount of $25, and fraudulently
obtaining thereby ~2;. 

Specification 61 Same form as Specification l but alleging check drawn 
on same .banlc, at Denver, Colorado, dated 25 July 1944, payable to the 
order of The May Company, in the amount of $25, and fraudul~ntl.j
obtaining thereby $25. . 

Specification 71 Same form as Specification l but alleging check dra'Wl"l 
on same bank, at Denver, Colorado, dated 2S July 1944, payable to the 
order o! Shirley-Savoy Hotel, in the anount of $50, and fraudulently
obtaining thereby iSO. 

Specification Si Same form as Specification l but alleging check drawn 
on same bank, at Denver, Colorado, dated 26 July 1944, payable to the 
order of Shirley Savoy Hotel, in the amount of ~SO, and fraudu
lently obtaining thereby $SO. · 

- 2 
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Specification 9: ~ame fonn as Specification 1 but alleging cteck 
drawn on sam~ bank, at Kansas City, Missouri, dat~d 27 JuJy 1944, 
payable to the order of Cash, in the amount of$50, and fraudu
lently obtaining thereby $50. 

Specification 10: Same form as Specification 1 but alleging check 
dra'Wl1 on same bank, at Kansas City, Missouri, dated 29 July 1944, 
payable to the oroer of Cash, in the amount of $50, and fraudu
lently obtaining thereby $.SO. 

Specification n: Same form as Specification l but alleging check 
drawn on same bank, at Kansas City, Missouri, dated 2 August 1944, 
payable to the order of Cash, in the amount of i50, and fraudu
lently obtaining thereby $50. 

Specification 12: Same form as Specification 1., but alleging check 
dralfll on same bank, at Kansas City, Missouri., dated J August 1944, 
p~able to the order of Cash, in the amount of $So., and fraudu
lently obtaining thereby $50. 

Specification 13: Same form as Specification 1., but alleging check 
. drawn on same bank, at Kansas City, Missouri., dated 6 .August 1944, 

payable to the order of Cash, in the amount of i2S, and fraudu
lently obtaining thereby $25. · 

CHARGE IIIa Violation 0£ the 69th Article of war. 

Specifications In that First Lieutenant Jays. Baker, Jr• ., F. A., Air 
·	Training, Student Officers' Pool., Field Artillery School., Fort 
Sill, Oklahoma, having been duly placed in aITest at Building 
T-417, Fort Sill., Oklahoma, on or about 26 August 1944., did, at 
Fort Sill on or about 15 September 1944 break his said arrest 
before he was set at liberty b7 proper authority. 

CHARGE IVa Violation o! the 96th Article of war. 

Specifications 1-131 Identical with Specifications 1-13, Charge II. 

The accused pleaded gull ty to Charge I ani the Specification thereunder and 
not guilty to all other Charges and Specifications. He was fou¢ guilty ot 
all Charges aoo Specifications and, after evidence of cne previoua convic
tion by general co-urt-urtial for various false representations under .lrt;icle 
ar War 95 had been introduced., he was sentenced to be dii.missed the serrtce, 
to forfeit all pay and allowances due or to become due, and to be confined at 
hard labor., at euch place as the reviewing authority might direct,. !or thirt7 
;rears. The revieldng authority approved the sentence and forwarded the record 
o! trial for action under .Article of War 48. 

- .3 
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JJ. The evidence for the prosecution shO'ff's that by paragraph 26 or 
Speciai Order 174, Headquarters 8th Armored Division, Camp Polk, Louisiana, 
the accused on 12 July 1944 was granted a leavs of absence for fifteen 
days, effective 13 July 1944 (R. 48; Pros. ~x. 17). Subsequently, on 19 
July 1944, Headquarters Fourth Army, Fort Sam Houston, Texas, issued Special 
Order 1.54 providing in pertinent part that he and several other of.ricers, 

"are reld from asgmt and ey with orgns and sts.s as indi

cated, effectin upon departure, and are asgd to the ll3pt of 

Air Tng, FA Sch, Fort Sill, Okla, for the purpose of pursuing 

FA Liaison Pilot-Observers Course. WP Liaison Flying Sch, 

Pittsburg, Kans, so as to arrive th~reat 27 July 1944, report

ing to co, A.AF Liaison Pilot Tng Det for temp dy approximately 

12 weeks of basic flying tng and upon completion of lVhich they 

TI? proper sta, Fort Sill, Okla" (R. 4?, 49; Pros. Ex. 18). 


Upon the expiration of his leave the accused neither complied with these 
directions nor reported back to Camp Polk, his fonner station (R. 47-48; 
Pros. Ex. 16a). He remained absent without authority until his return to 
military control at Chicago, Illinois, on 16 Augll!lt 1944 (R•. 48). 

During the period between the latter days of his leave and the last 
date he executed and passed thirteen wort;hless checks for each of "Which he 
received full face value in cash. The pertinent data relatir.g to each were 
as follows: 

Date Amount Pa1ee 

2$ July 1944 $2S.oo The May Company, Denver, Colorado 
2.$ July 1944 so.oo Shirley Savoy Hotel, Danver,Colorado 
26 July 1944 so.oo Shirley Savoy Hotel, Denver, Colorado 
27 July 1944 so.oo Cash (Hotel lluehlebach, Kanaas City, . 

Missouri) 
29 July 1944 so.oo Cash (Hotel Muehlebach, Kan.as City, 

· lliHouri) 
2 J.ugust 1944 so.oo Caah (Hotel l4uehleback, Kanaaa City,

Missouri) . 
3 August 1944 .so.oo Cash (Hotel lluahlebach, Kanaas City, 

lli.ssouri)
3 August 1944 10.00 Hotel Besse, Pittsburg, Kansas 

10 August 1944 2s.oo Hotel Chase, St. Low, Miuouri
S August 1944 20.00 Hotel Besse, Pittsburg, Kanaas 
6 August 1944 2s.oo Cash (Hotel lluehlebach, Kansas City,. lliasouri)

13 August 1944 2.$.00 Hotel Clase, st. Louis, Missouri
14 Augu'st 1944 so.oo Hotel Chase, St. Louis, Uisaouri 

-4
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All thirteen instruments were drawn on the First Citizens Bank and Trust 
Compan;r of Fayetteville, North Carolina (R. 36-47;·Pros. Exs. 1-14). 
That the accused had no account in that institution and that at lee.st the 
1'.irst nine checks listed above were dishonored was indicated by the . 
deposition o! a .Mr. Thuman Willia.ms who wa.s not identified other than by 
his. awn statement that his occupation and residence wllre "Banking 
Fayetteville, N.C. 11 (Pros. Elc. 15). In view, however, of the accused's ad
missions in his lm.lworn statement swmiarized below there is no doubt; that 
Mr. WUJiu• was qualified to answer the interrogato~es submitted to him. 

The accused was brought to Fort Sill, Oklahoma, on 25 August 1944,
and placed in aITest the f'ollow"ing day (R. 29; Pros. Bx. 16..C, 16-D). In 
his presence orders were given that he ,ras not to leave the building in 
which he was quartered "except for the purpose of going to and from the mess 
hall which is situated in this same area". Even the post exchange, which 
was only one hundred and fil'ty feet away, could not be visited by him "with
out. specific permission• (R. 29)• Despite these explicit instructions he 
absenl;ed himself without authority from hie barracks on 15 September 1944. 
A thorough search revealed that he was not on the post (R. 30, 32, 34; Pros.• 
Ex~ 16-E). At about 2100 a.m. en 16 September 1944 he was found in the Casa 
Del, an "officers• night club in Lawton• (R. 31, 34-35). He was conveyed . 
back to the post and confined in the post stockade (R. 32; Pros.· Ex. 16-E). 

4. After being apprised of his rights relative to testifying or re
maining silent, the accused elected to make an unnom statement. Prior to 
his induction in the Anny he had owned a one-half interest in a small bus 
company. In February of 1944 hie partner was about to be inducted into 
the army-and it became necessary to dispose of the business. A prospective 
purchaser presented himself' "Who was willing to give a $2800 note for the 
assets .free and clear of all claims. This offer was accepted, but, since 
.the 	partnership did not have sufficient f'unds to satisf7 its bills, the ac
cused borrowed $400.00 trom the First Citizens Bank and Trust Company of 
Fayetteville, North Carolina {R. 51-52). ,This sum plus $200.00 o£ his own 
funds was sufficient to meet all of the outstanding obligations. 

During the first part of' July 1944, after his transfer to the 8th 
Armored Division, he received a letter advising him that the sales price 
ns about to be paid in full ani inquiring where his share was to be de
posited. In his reply he directed that the money be placed to his credit 
with the First Citizens Bank a?Xl Trust Company of Fayetterllle, North 
Carolina. After dispatching these instructions, he "anticipated in full con
fidence that. there was deposited to ffii.s7 account at. that ·time $1800.00, . _ 
roughly" (R. 53). - · · 

Shortly thereafter he obtained his fifteen day leave and proceeded 
to spend •freelyt', for he "was having a good time• (R. SJ). While at heme he 
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was notified of his assignment to Pittsburg, Kansas. He set out for his new 
post by air but was relieved of his sea~ at Denver, Colorado, by someone with 
a higher priority. After passing two checks in that city, he proceeded by 
rail to Kansas City, Missouri, cashed several other checks there, and 
finally reached Pittsburg, Kansas, "in time to report; on the designated day". 
Upon inquiring at the post office he was handed "a. wire from the First 
Citizen=i Bank and Trust Canpany informing /Fwn7 that ffiiJ had been draw
ing money on a non-existent account" (R. 54).- He immediately sought an ex
planation and learned that his partner •had used the money for his own p'lr

. poses for reason of his own" which were justified (R. 54-5.$). 

In his 01'i?l words, 

"I was faced with the problem of either reporting to the school, 
a course which I had been trying to get into for some six months, 
and being relieved of my- duty within a week when the checks -would 

-start; to cane back, or or absenting myself 111,thout leave from JD1' 
duty until I was able to raise the money necessaey to clear ~elf 
of 'llf3' obligations. I then decided to remain absent without leave and 
try to raise the money. I tried in Pittsburg, Kansas, for a bank 
loan. I was refused. I tried every bank in Pittsburg, Kansaa. I 
tried in Kansas City, and I was refused-.• (R. SS)•. 

Before leaving Pittsburg he on 8 August 1944 wrote duplicate letters explain
ing his position to the commanding officer of the liaison pilot. school and to 
The Adjutant General, Among other things, the accused stated thatl 

11I interd to remain absent without leave until I will have 
squared myself of the obligations of which I have spoken above, 
after I have done so I will return myself to milita1"1" control ... 
(R. 5S). . 

· Although he now definitely lmew that he had no funds with the First 
Citizens Bank and Trust Comparv, he continued to execute and issue checks 
against it. Thua, after going to St. Louis, Missouri, to see· a young friend 
who might be of assistance, he •necessarily'• paid his expenses by drawing 
against that institution (R• ·56)'. .Vtben he was plac:ed in arrest in Chicago 
and he realized that he would be unable to t>aise the money to meet his· 1 

obligations, he wrote to each of the parties, who had acceptBd and cashed his 
checks. The letters were all 11practicali,, the same•. The one addressed to 
the nanager of Hotel Besse, Pittsburg, Kansas, on 1 Se¢.ember 1944 read in 
part as follows• • 

· "As you know, a little O\"ler a month ago I cashed a check at 
your hotel dra1t'll on the First Citizens Bank and Trust Company o! 
Fayetteville, North Carolina. Since this check has undoubtedly 
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been returned to you with a notation of either 'Account closed' 
or 1No account.,' I am writing to explain the reasons llhich pre
cipitated this circums11ance. 

* * * * •rt will take sane six months before I will be able to save 
all of the money necessary out of ~ A.r1fV pay. This is., I know., 
an arrangement. that you nor I like but., under the circumstances, 
it is the very best that I am able to do. I! you wish either to 
retain the check in question or to fo?"lfard to .me a pranissoey 
note for the amount or the check made payable with six percent 
annual interest that I am informed is customary within six months 
of the present date I will repay you in the manner I have out
lined abon11 (R. S7-SB). .~.. . 

At the time of his trial some of the firms to 'Whom this proposition was ad
dressed had entered into the arrangement suggested, · and he had paid a part 
of the obligations incurred b7 him ( R• SB). · · 

With respect to his absence without leave. and his breach ·of arrest 
he stated thata· · · 

••i proceeded .f'roni my hane down to the place where I q.s 
assigned in time to arrive there for my duty. It was a duty that 
I had been trying to get ·into for four months. I lean it to the , 
caiscience and Ulldersta.ndin& o:t the court that no man woul~ pro- • . 
ceed from his home town with ·the intention o.f' going AWOL in a . 
small town such as Pittsburg, Kansas, remaining there tor a week., 
and then proceed to Chicaco. 

* * * * 
11And with the explanation ai'ter I had remained 1n arrest 1n .- . 

ct~rters at this post, it was aie month to the· day trom the thle ,· · 
I had first been placed :1n arrest, no one had in:tormed 11e ot mq- . ·. 
charges being preferred against me, n::> one bad appeared to· 1A- · · -" 
vestigate the charges., no one had in.f'onned • in connection with 
the circumstances in which I !'ound m;yaelt. I waa 1n arrest 1n one · 
room with the exception !'or meals or to go to the PX to obta"1i · 
the 11eceSS&l7 tobacco or, cigarettes, - one month after that dq I";-,. · 
broke arrest. I ,rem, to the C!,_s.a :Qel and had dinner.• (ll~ 59).·•. 

· S. ·The Specifi~tion o!' Charge I alleg~s that the accuaed •did,. '11111.1.~ ·': 
enroute to join the 2.$60th !AF BU, Pittsburg., Xansas, without proper -le&Te 
absent hilllaelt .troa about 28 July 1944 to about lB August 194Ji. • Thia ,· · 
offense was represented .to be in .&.rticle o.f' War 61. · 

. That. the acoueed,abse~ed himsJSl:t, without; lean .troa the·. o~-~~~-: .•. 
ticn to which he waa required to report upon the expiration o.t hie. l.e&Te -.u.. 

Ill ,-,. :. 
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satisfactorily established by his plea of guilty, but the court•s find
ing was also Silpported beyond a reasonable doubt by evidence which the 
?rosecution adduced. One of the stipulations entered into by the prosecu
tion and the defense alleged the dp.te of his return to military control to 
be 16 August 1944 instead of 18 August 1944 as represented in the Speci
fication. Considering the length of the period of unauthorized absence, 
however, this variance is not material and may be disregarded. 

6. Specifications 1 to '.13 of Charge II allege that the accused did.on 
various dates between 25 July and 14 August 1944 "unlaw!'ully and wrong
fully make and utter" thirteen checks drawn on the First Citizens Bank and 
Trust Company of Fayetteville, North Carolina, "and by means thereo! did 
fraudulently" obtain the face valuss thereof, he "then well lmcwing that 
he did not have and not intending that he should have any account with the• 
said bank "for the payment of said• checks. These acts were set .forth as 
violations of. Article of War 95. Specifications l to ,13 of Charge IV 
allege exactly the same o :frenses but are laid under Article of War 96. 

Although Mr. Thurman Williams' connection or position with the 
First Citizens Bank and Trust Company of Fayetteville, North Carolina; is 
not identified, his assertion in the deposition of 17 October 1944 that 
the accused did not have am never had had an account, with that institution 
is substantiated and corroborated by the accused's own unsworn statement~ 
The stoiy concerning the expected deposit of a partnership interest is not 
supported by- even a scintilla of evidence and appears tc be a mere figment 
of the imagination. Even if it were· true, the accused 1s culpabilit7 is 
demonstrated by his other statements. His admission that he arrived in 
Pittsburg, Kansas, "in time to report on the designated. day-" which was 27 
July 1944, and that ha then received. a telegraa fros- the bank advising him 
that he had no account .fixes the very latest time at which he could have 
bec(!me aware of the actual facts. Despite the lmowledge nth which he be
came charged on that date, he subsequently executed and passed nine other 
checks totaling three hum.red and five dollars against the same non- · 
existent account. The contempt and disregard for the r~s ·0£ othera thus 
demcristrated undermines the ci'edibilit,- of his representations•. If he could 
issue the nine checks referred to knowil\i that he had no account tor their 
paj'lllent, it is hardq reasonable to suppose that he executed the first tour 
instruments in perfect innocence. .ill of the circumstancea of the case 
indicate the oontruy. · · · 

The ~ccused haa acknowledged that he executed and passed the 
thirteen checks. Since thq were drawn against a non-existent bank account · 
they may all, µi the absence o!' . contr&Tenina evidence, be presumed to have ' 
been dishonored even though no weight or effect whatsoever 11 &iTen t Mr

I
Thunnan Williams deposition. His testimoq, if his position with th: b~ 
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had been fixed, wo·Jld have been competent to prove the rejection of at least 
nine of t!:rn instrtnnents. 

The making and uttering of checks drawn against a non-existent ac
count unquestionably constit~-tes conduct unbecoming an.officer and a gentle
man and is violative of Article of War 95. The same acts are calculated to 
bring discredit upon the military service and therefore contravene Article 
of War 96. Identical Specifications alleging this particular offense may be 
pleaded under both Articles. As was said in XVII BR 331, cM 230222, L'aly, 
this practice 11 is not illegal as placing accused twice in jeopardy for the 
same offense ~. •"• All of the Specifications under bot_h Articles of War are 
sustained beyond a reasonable_ doubt by the evidence. 

7. Tr..e Specification of Charge III alleges that the accused, "having 
been duly placed in a?Test ••• on or about 26 August 1944, did, ••• on 
or about 15 September 1944 break his said a?Test before he was set at liberty 
by proper authority." This act was represented to be a violation of Ar
ticlo of ii'ar 69. 

Paragraph 139 of the Manual for Courts-Martial, 1928, states thats 

•1ne offense of breach of arrest is committed when the person 
in a?Test infringes the limits set by orders, or by A.W. 69, and 
the intention or motive that actuated him is immaterial to the issue 
of guilt, though, of course, proof of inadvertance or bona fide 
mistake is admissible in extenuation." 

1',hen plac.od in arrest, the accused was asked whether he understood his status. 
His reply was in the affirmative. Knowing that he was under orders not to 
leave his quarters except to procure his meals at the mess hall, he never
theless absented himself from the post to visit a night club. This was a 
flagrant violation of Artkle of war 69 within the meaning of the language 
quoted from t}:le Manual. 

8. Before entering his pleas to the general issue the accused made the 
following pleas in bars 

•1. The accused moves a..'1.c in bar of trial that these pro
ceedings are illegal and unconstitutional, in that the accused has 
been in restraint for an unconscionable and unreasonable length of 
time, in violation of law, i11 derogation of his constitutional 
rights to a spMcy trial, and in violation of the Fourth, Fifth, 
Sixth and Foln"teenth .A..rnendments to the Constitution of the United 
States. 

"2. The accused moves in bar of trial that his restraint has 
been for such an unconscionable length of time as to constitute 
punishment of the accused• (R. 18). 
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Taking the stand on these issues only, he testified that he was arrested in 

Chicago on 16 August 1944, that he asked for an early and speedy trial on 

1.5 September 1944, the.t he was placed in confinement on 16 September 1944, 

that the investi8ation was commenced on 18 September 1944, and .that the 

charges were served upon him on 3 October 1944 (R. 20-22). The trial 

itself was not h,ld until l4 November 1944 (R.JJ. · 


·Three or the four A."Tendments to the Constitution relied upon b7 the 

accused have no bearing whatsoever upon his case. The Fourth by its t~rms 

applies only to his original arrest, llhich was clearly valid, and not. to his 


· subsequent detention and confinel!lent •. The Sixth is pertinent onl7 to 
criminal prosecutions by the civil, as distinguished fran the military, au
thorities. The Foorteenth inhibits only action by the States. 

The Fifth, which provides a more logical basis !or the accused' a 
motion, was not violated. A delay of approximately- three months between the 
original arrest and the date of trial is not ~ !! a denial of a speedy 
tri.al or of due process nor does it constitute. punishment justil'ying a 1'ind
ing of double jeopardy. Whether a delay of such duration will be considered 
a deprivation of the right to a speedy trial and of due process depends upon 
the circumstances ard necessities of the individual case. Althov,gh the 
period of pre-trial detention here in issue was .unusually prolonged, it was 
explainable by the necessity- for obtaining evidence from distant and w.1.dely 
separated places and by the fact noted by the Trial Judge Advocate on the 
chronology sheet that the •accused was his own counsel and could not seem to 
make up bi, mind • • • " In the absence of proof of inexcusable and deliberate 
procrastination the accused cannot complain. 

9. The accused, who is single, ia about. 2S years old•. After his gradu-· 
ation !rom high school in Portland, Oregon, in 19.37, he attended San :Mateo · 
Junior College for cne year and Reed College for two years. He was employed 
from Januar;r, 1940, to JanuaI'7, 1941, by MontgomeI'7Wa.rd !c Co. as a diverted 
order clerk and !roa JanuaI'7, 1941, to January, 1942, by General Kotors Parts 
Di.vision as an autanotive technician. Entering the U!IG" as an enlisted man 
on 9 Januar,r 1942, he was commissioned a second lieutenant on 21 July 1942 
and promoted ta first lieutenant en 22 October ·1942. On 25 March 1943 a 
general court-martial sentenced him to be dismissed the service for numerous 
!alae representations, oral and written, all in violation of Article of War 95. 
The sentence was confirmed but commuted to a reprimand by the President on 
30 July 1943, and the accused was shortly thereafter restored to duty. 

10. The court was legally constituted. No errors injuriously a!'.f'ect
ing the substantial ri,ghta of the accused were committed during the trial. . 
In the opinion of the Board of Review the record of trial is legal]J" suffi 

cient. to support the findings and the caentence and to warrant confirmation 
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thereof. Dismissal is mandatory upon conviction of a violation of Article 
of War 95 and is authorized upon cawiction of a violation of Articl~ of War 
61, 69, or 96. 
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SPJGN--CT. 270163 


Hq ASF., JAGO., Washington :25., D. C. 

TO: The Secretary of·".far. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Jays. Baker., Jr. (0-1166661)., F.l.eld Artillery. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings and sel)
tence anci to warrant confirmation thereof. I recommend that the sentence 
be confirmed but that the forfeitures be remitted., and that the period 
of confinement bi:, reduced to five years., that the i,entence as thus 
modified be ordered executed., and that the.Federal Reformatory., El 
Reno., Oklahoma., be designated as the place of confinement. 

3. Inclosed are a drai't of a letter for your signature., trans
mitting the record to the President for his action., and a form of 
Ex:ecutive action designed to carry into effect the foregoing recom
mendation., should such action meet with approval.· ·. 

-~ ~ ~o;;a,.,Q,_,,-·-- ~ 
3 Incls. !AIRON C. CRAMER 

Incl l - Record o:r· trial Major General 
Incl 2 - Dft. ·o.t·ltr. · The Judge Advocate General 

tor· sig. Sec. of War 
Incl J - Fom of· ExecutiVe . 

·. action . 

(Sentence confirmed ba.t forfeitures remitted and confinement reduced 

to. tin years. G.C.11.0. 11S,·· S Apr 194S) . 


• . ·1. 



WAR DEPARTMENT 
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In the Office of '.i'he Judge Advocate Genera.1 (215) 
Washington., D. c. 

SPJGQ 
-5 JAN 1945CM Z70265 

UNITED STATES 	 ) ARA1Y AIR FORCES 
) EASTERN FLYING TRAINING COMMAND 

v. 	 ) 
) Trial by G.C.M., convened 

Cap~ain WILLIAM H. BRAN ) at Maxwell Field, Alabama., 
A.MAN., JR. (0-1575782)., ) 10 and 22 November 1944. 
Quartermaster Corps; ) Diamissal. 

OPINION o! the BOARD OF REVIEW 

ANDREWS, FREDERICK and BIERER., Judge Advoc~tes 


', 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried on the following Charge and Speci
. ficatian1,: 

CHARGE: Violation of the 95th Article of war. 

Speci!ioation l: In that Captain William H. Branaman, Jr., 
Quartermaster Corps, attached unassigned Detachment of 
Patients., Army Air Forces Regional Hospital., Maxwell 
Field., Alabama., did., at Maxwell Field., Alabama on or 
about 15 September 1944, with intent to defraud, wrong
fully and unlawi'ully make and utter to The Officers• 
Club., Maxwell Field, Alabama, a certain check, in words 
and figures as follows, to wit: •Nashville, Tennessee, 
15 September 1944, No. 112., form No. 87-2, Pay to the 
order of cash., $25.00., 'l'wenty-i'ive-and no/100 
dollars., for station hospital ward No. 10., to Commerce 
Union Bank., Main Office., Nashville, Tennessee., Captain 
WiJ.llam H. Branaman, Jr., 01575782,• and by means 
thereof, did fraudulently obtain from the Officers Club, 
Maxwell Field, .Alabama, currency- of 'the United States 
in the amount o! $25.00, he the said, Captain William 
a: Branaman, Jr,, then well knowing that ha did not have · 
and not intending that he should have sufficient funds 
in the Commerce Union Bank, Nash~e, 'Tennessee, for 
payment of said check. 
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Specification 2, Same i'orm as Specii'icat,ion l, but 
al.legir.g check.No. 113 dated 16 September 1944, 
payable to cash., presented and uttered to '!he 
Oi'i'icers• Club., Maxwell Field., Alabama., and 
fraudulently obtaining thereby $25 in c_uh. 

Specii'ication 3: Same form as Specification l, but 
alleging check No. 114 dated 17 Septem~r 1944., 
p~le to cash., presented and uttered to The 
·01'.t'icers• Club, :Maxwell.Field., Alabama., and 
.fraudulently. obtaining thereby $25 in cash. 

Specii'ication 41 .Same form as Specification l, but 
alleging check No. 117., dated 26 September 1944, 
pqable to ca.sh, presented and uttered to The First 
National Bank of Montganery., Maxwell Field_.Faollity., · 
Maxwell Field., Alabama., and fraudulently obtaining 
thereby $25 in cash. 

Specification 51 Same form as Specii'ication l, but 
alleging check No. ll8., dated 28 September 1944, 
payable to cash, presented and uttered to The 
First National Bank oi' Montgomery, Maxwell-Field Facilityr., 
M8XW'8ll Field, Alabama.,· and .fraudulently obtaining 
thereby $10 in cash. 

·Specii'ication 61 Same .form as Specii'ication l, but 
alleging check dated 13 September 1944, payable to 
The Whitle;y Hotel, Montgomery., Alabama, made and 
uttered to The Whitle;y Hotel., Montganery, Alabama., 
and .fraudulently' obtaining thereby $10 in cash. 

Spec11'ication 71 Same i'orm as Specification l, but 

alleiing check No. ill., dated 10 September 1944, 

payable to cash., presented and uttered to The 

Je!terson Davis Hotel., Montganery., Alabama; and 

i'raudu.l:ently obt&in1ng the~eby $10 in cash. 


Specification 81 Same form as S~cification 1., but 

alleging check dated 12 September 1944, payable to 

the Jei'ferson Davis Hotel., Montgomery, Alabama, made 

and uttered to the Jefferson Davis Hotel, Montgomery, 

Alabama, and fraudulently obtaining thereby $10 1n 

cash. 
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He pleaded not guilty to and was found guilty of the Charge and all 
Specifications. No evidence .of previous eonvieticns was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under Article of War 48. · 

. 3. The evidence for the prosecution., briefly BU11marized., is 
as follows: 

. During the period from.30 June 1944 to 1 November 1944, the aeewied 
maintained a cheeking account at the Commerce Union Bank., Nashville., 
Tennessee (Ex. 9). No deposits were made to the account subsequen~ 
to 30 June 1944 (Ex. 9)., and the balance of the account on that date 
amounted to $49 (Eic. 9). By 24 July 1944 the balance had fallen to 
$.05 at which figure i.t remained at least until l November 1944 (Ex. 9). 

On 10 September 1944, the accused presented to the Jefferson 
Davis Hotel., Montgomery., Alabama., a check in the amount of $10 payable 
to cash and issued by him against thit account., as described in Speci
fication 7 (n. 7., Ex. l). The hotel cashed the check., giving the 
accused $10 in cash (R. 7., 9), but upon its presentation to the bank 
for payment., the cheek 11'&8 refused because of insufficient .funds (R. ?., 
Ex. 9). The check has never been paid (R. 7). Two days later., 12 
September 1944, a second check against the account in the amount of 
$10., bearing the accused's signature., was cashed by the Jefferson 
Davis Hotel., the cheek having been presented by •the man who repre
sented himself to be tha signer" and who received $10 in cash therefor 
(R. 9., 10., Ex. 2). This was the cheek described in Specification 8., 
and upon presentation to the bank., it too was returned because the 
balance in the accused's account was insufficient to pay it (Ex. 9). 

Theref1!ter., on 13 September 1944, a further check in the amount of 
$10 bearing the accused's signature., as described in Specification o., 
was presented to the Whitley Hotel., Montganery., Alabama (R. ll., Ex. 3). 
Like its predecessor., this check was returned by the bank by reason o! 
insufficient !unds (R. ll., Ex. 9)1 and the Hotel has never received 
payment for it (R, 11). There is no direct testimony either that the 
Hotel gave cash or credit :for this check or t.ba.t the accused was the 
individual who presented it., although the credit manager of the hotel 
testified that •it is on one of our form cheeks., and it could.not have 
been cashed by ~one else., unless it had our endorsGI11ent on it• (R. ll). 

On 15., 16 and 17 September 1944, the accused presented the cheeks 
described in Specifications 1., 2 and 3· respectively., to The Officers 
Club., Maxwell Field., Alabama (R. 13., 14; Ex. 4, 5, 6). The accused 
received $25 in cash for each of the cheeks (R. 13., 14) which were there
after deposited :for collection and payment (R. 131 14, 15). All three., 
however., were returned for insufficient funds~ and have not been paid 
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(R. 13, 14, 15; Ex. 9). After the checks dated 15 and 16 September 
1944 were returned for non-payment, the Officers' Club communicated 
with the accused, who suggested that the checks be sent through again 
and that he would take care of them (R. 14). They were ,sent in for the 
second time, therefore, but were not paid (R. 14). 

Subsequently, on 26 and,_ 28 September 1944, the checks referred 
to in Specifications 4 and 5 were presented by the accused to the 
Maxwell Field Facility, First National Bank of Montgomery, and the 
amounts of $25 and $10 respectively were paid to him by the bank 
(R. 16, 17; Ex. 7, 8). 'l'he checks were put through regular banking 
channels for collection but were refused for insufficient funds (R. 
16, 17; Ex. 9) •.Upon the return of the check dated 26 September 1944, 
the bank communicated with the accused by telephone and was advised 
by him that •he would be right over• (R. 16). A day or two later the 
check of 28 September 1944 was likewise returned 4,0d the bank again 
attempted to get in touch with the accused but was unsuccessful (R. 16). 

A statement of the accused's account showing a balance of $.05 
as of 30 September 1944 was mailed to him by his bank, although the 
exact datE! on which the mailing occurred does not appear (Eic. 9). 

4. The accused, after his rights had been explained to him by 
the law member in open court, elected to take the stand as a sworn 
witness. His testimony consti~utes the only evidence for the defense. 

It is shown that the accused spent 14 mo~ths overseas and went 

through the African and Sicilian campaigns (R. 19). He was injured 

in Sicily as the result of an-accident involving a truck which he was 

driving, and after three months of hospitalization, he was returned 

to this country for further treatment (R. 19). Since his return, he 

appears to have spent approximately ten months in various hospitals 

and convalescent centers (R. 19). Apparently during this period, 

he and his wife separated and a divorce is pending (R. 19). 


The accused admitted presenting eight checks during September 1944 
to the persons named in the Specifications, stating, however, that 
the first check issued to the Jefferson Davis Hotel and the check 
issued to the Whitley Hotel were ·in payment of hotel bills rather than 
for cash, as alleged in Specifications 6 and 7 (R. 20). He believed 
at the time these checks were issued that he had money in the bank, 
never having received a statement of his account until 1-0ctober 1944 
(R. 201 211 221 231 . 24). 

The overdrawing of his account was attributed by accused to his 

carelessness in failing to .keep an accurate record of his financial 

transactions and a consequent lack of z:ealization that his balance 
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was as low as it was (R. 20, 21, 24). He did not intend to defraud 
a.nycne and did not learn that the checks in question had been returned 
until after l October 1944 (R. 20). He was unable to make thm good 
at this time because of heavy-expenses at the hospital and at home in 
connection with the support of his wife and child (R. 21). He i• now 
in a position, however, to pay- the checks (R. 22). The accused admitted 
that a check which he ha.d issued to the Nichols General Hospital had 
been returned in June 1944, but stated that he had immediately' made. 
deposits_ to his account aggregating $3SO (R. 21, 22). 

. Ql cross-enmination, the accused admitted thlt he had made no 
deposits to his account since June 1944 (R. 23), but had ccatinued to 
draw checks oo the account under the impressicn that his June deposits 
were sufficient to cover them (R. 23, 24). Ql 22 September 1944, he 
received a notice .trom the Commanding Officer of the Convalescent Center, 
Nashville, Tennesaee, advising him that a check h~ had previously iswed 
for subsistence hi.d been returned for insufficient funds (R. 23). The 
accused admitted that the Officers• Club, llaxwall Field, had called 
him en the telephone relative to a returned check and that he advised 
that the check be put back through channels (R. 25). He took no steps 
at this time to determine whether his account was su.fficient, honver, 
thinking that there was maiq in the bank (R. 25, 28). He did not recall 
llhether the checks cashed b7 him cri 26 and 28 Septmber (Specifications 
4 and 5) were issued after this conversation with the Officers• Club 
(R. 26). The accu1ed stated tbi.t the eight checks described in the 
Specifications were the aily ones drawn by him in Septemer 1944 (R. 25), · 
but admitted that on 7 October 1944, he issued a further check llhich 
has not been p,.id (R. 28). 

5. 	 With respect to Specificaticn 8, the prosecution failed affirm
' 	 atively' to shaw' that the accused was the person 'Who- presented th9 

check to the Jef:terscn Davis Hotel ai" the date alleged. 'lbe check in 
question was offered and admitted in evidence as Exhibit 2, however, 
the accused raising no objection to it an the ground of authenticity". 
Moreover, the accused admitted having issued two checks to the hotel 
sometime in September and also 1tated that the eight checks referred . 
to in the Specifications were the only' mes drawn b;y him during that 
aaith. Seven of the eight checks were otherwise accounted for, six 
b7 the direct testimon7 of the individuals to whcm they were presented 
and one by reascn of the fact that it was payable to the Wh1tle7 Hotel 
rather than the Jefferson Davi,. It is, therefore, reasonable and proper . 
to infer that the accused ns the individual 1lho presented and cashed 
the cheok payable to t11,e Jefterson Davis Hotel as described in Speci
fication. s·. ' 

Similarly, there was a failure to establish directl7 that the 
accused ,ras the person mo presented and cashed the check at the Whitley 
Hotel an 13 September 1944 as described m Specification 6. This check 
was admitted in evidence as Exhibit 3 and the accused railed no question 
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as to its authenticity. The accused admitted having issued a check 
to the i'hitley Hotel sometime in September an~ all of the seven other 
checks dra1'Il by him in that month were otherwise accounted for1 six 
by the test:iJnony of those who cashed them and one by reason of being 
payable to the Jefferson Davis rather than the '.'lhitley Hotel. Hence, 
the court in this instance was likewise justified in inferring that 
the accused presented and cashed the check in question. 

in two instances (Specifications 6 and 7) 1 the testimony of the 
accused indicates that the checks were given in payment of hotel bills 
at the Whitley and Jefferson Davis Hotels, respectively, whereas it is 
alleged in the Specifications that they were issued for cash. As for 
the Jefferson Davis check, the evidence for the prosecution flatly 
contradicts the testimony of the accused on this point and the court 
is therefore supported in its finding that the check was cashed and 
not used in payment or a hotel bill. In the case of the Whitley check, 
although the evidence for the prosecution is less clear, there is 
nevertheless enough to justify the court's finding that the check was 
issued for cash. The credit manager or the hotel was asked whether it 
was the accused ,mo presented the check •for payment•, to which he 
replied that it was one of their form checks and could not have been 
•cashed• by anyone else unless it bore the hotel's indorsement. Further
more, the check was in the even amount of $10, thus indicating an 
unlikelihood that it was given in payment of an overnight hotel bill as 
stated by the accused. 

The only remaining question is whether the record of trial is legally 
sufffoient to support the court•s finding that the checks were issued by 
the accused with the intent to defraud. Examination of the evidence from 
this point of view1 leaves no genuine doubt that the accused must have 
been aware that his account could not possibly have been suff:1 cient 
to meet the checks complained of. Even accepting at its face value his 
testimoey that he deposited $350 in the account in June 19441 the fact 
remains that no further deposits were made and that by 30 June 1944 his 
balance had declined to $49. A few days later, on 7 July 1944, it had 
be~n reduced to $9 and by 24 July 1944, it stood at $.05, where it 
remained for the balance of the period involved in this case. So 
sharp a reduction could only have resulted from the issuance of checks 
either in large number or large amounts, and on either hypothesis, the 
accused must have been aware that his balance had dwin4led to practically 
nothing. Nevertheless in September he issued in rapid succession eight 
checks aggregating $140. Two of these checks1 those issued on 26 and 
28 September 1944, were 'Wl'itten after the accused had received notice 
that an earlier check had been returned for insufficient funds. More
over, on 7 October 19441 after the accused had received his bank state
ment showing a balance of $.05 and after he had been advised of the 
return of at least two of the September 7hecks issued by him, he wrote 
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an additional check which has not been paid. Evidence of this additional 
check was clearly admissible on the issue of the intent to defraud and 
was properly considered by the court (Par. ll2b1 UCM 1928; CM 2399841 
~ 25 BR 301). Considered together, these circumstances leave no 
reasonable doubt that the accused was guilty of more than the mere 
carelessness he a.dmitted in the management of his financial affairs. 
They establish clearly and beyond doubt that at the time he issued 
the eight checks described in the Specifications he lmew or was 
char,geable with knowing from his own transactions that his account was 
in such a state .that the checks in all likelihood could not and would 
not be paid. The cashing of checks under such conditions represe~ts a 
fraud on the persons to wh~ they are presented (CM.250?72, Greenamyer, 
33 BR 3?, CM 25078?, ~ 33 BR 47). · 

• 
. 6. Records of the War Department disclose that the accused was 

born at Berea, Kentucky and is now 26 years and ll months of age. He 
graduated .from high school in 1935 and attended Sue Bennett Junior 
College, London, Kentucky, for l½ years. He is married and has one 
child. In civilian life, he was employed as a salesman and as a ticket, 
freight and express agent for a railroad. He entered the army on 16 
September 1940 and served as an enlisted man until 15 July 1942 when, 
upon graduation from the Quartermaster Officer Candidate School, he 
was appointed second lieutenant, AnII:! o:f the United States and was 
ordered to active duty. He was promoted.to the grade of first lieu
tenant, AUS-AC, on 23 January 1943 and to the grade of captain., AUS-AC., 
on l May 1943., and on 5 May 1943 he was promoted to the grade of first 
lieutenant AUS. The accused was found incapacitated for active duty 
by reason of injuries incident to his service by an Army Retiring Board 
convened at the Army Ail' Forces Regional Hospital, Maxwell Field., Ala
bama., on 4 October 1944. This finding was not concurred in by The 
Surgeon General who recommended that, in view of his •(psychiatric) 
emotional disability• 1 the accused be placed on six months' temporary 
limited duty in a fixed installation within the continental. United 
States. Accordingly, the Army Retiring Board has been directed to re-: 
convene for reconsideration of its findings in the case. 

7. The court was legally constituted and had jurisdiction of 
the person and subject matter. No errors injuriously affecting the· 
substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review, the record of trial is legally 
suf:ficient to support the findings of guilty, to support the sentence,. 
and to warrant confirmation of the sentence. Dismissal is mandatory 
upon conviction of a violation of Article of War 95 • 

• 

~-::p;g-rA:+.,. {<., ~, Judge Advocate. 

(On Leave) ) : Judgo Advocate, 

~·..a··~~·-'........... ...
-· ::i,..,~_·.,.-~...,--....,_-=c·-··~!·"J"udge Advocate. 

/-:· 
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SPJGQ - CY 270265 1st Ind 
JAN 18 1~45 

Hq, ASF, JAGO, Washillgton 25, D. C., 
TOa 'lhe Secretary or War 

l. Herewith transmitted .are the record of trial and tha opinion of' 
the Board of Review in the case of' Captain William H. Branaman, Jr•. 
(0-1575782), Quartermaster Corps. 

2. I concur 1n the opinion or the Board of Review that the record 
or trial is legally sufficient to support the f'indi:ngs and sentence and 
to warrant confirmation of the sentence. 'lhe conduct of the accused 1n 
willi'ully issuing cheeks with knowledge that his bank account was insuf
ficient to meet them., demonstrates a degree of irresponsibility and a 
lack ot appreciation of the standards ot conduct required of a commis
sioned officer llhich tully merit the dismissal to 11hieh he was sentenced. 
It is noted that as of the date of trial, restitution had not bean made. 
The accused attributed his failure to make restitution to his heaV7 ex
penses, stating at the trial, howenr, that he was then in a position to 
pay the cl".ecks. Consideration has been given to the prolonged period. r4 
hospitalization undergone by the accused as the result of an overseas 
accident. HoweTer, as disclosed in War Department Records, the Surgeon 
General has disapproved the Retiring Board's finding that he is incapaci
tated for active duty, and I do not consider these circumstances suffi 
ciently mitigating in character to justify a modification of' the sentence. 
According~, I recommend that the sentence be confirmed and carried into 
execution. 

3. Inclosed are a draft of' a letter tor your signatiire., transmit
ting the record to the President tor his action, and a torm ot Exeeutin 
action designed to carry the above recommendation into effect, should 
such action meet with approval. 

~c-~ 
3 Inels MIRON C. CR.UmR 

l. Record of trial. 
2. Df't. ltr. sig. of' S/W. 

Major General 
'lhe Judge Advoeate General 

3. Form ot action. 

(Sentence approved. G.C.M.O. 147, 16 Apr 1945) 
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Army Service Forces (223)In the Office 	of 1he Judge Advocate Geperal 

Washington, D. c. 


SPJGH 
C1I 270281 17 JAN 1945 

UNITED STATES 	 ) ARMY AIR FORCES 
) CENTRAL FLYING TRAINING cmlMA.I'm 

v. 	 ) 
) lrial by G.C.M., convened 

Second Lieutenant WALLACE ) at Foster Field, Texas, 
H. HOFFER (0-686318), Air 	 ) 10-11 November 1944. Dis
Corps. 	 ) missal, total forfeitures 

) and confinement for two {2) 
) years. 

OPINION of the BOARD OF REVIEW. 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
ficat;ion: · 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant Wallace H.· 

Hoffer, Air Corps, did, at Victoria Country Club, 


· Victoria, Texas, on or about 19 October 1944, with 
intent to do him bodily harm, commit an assault 
upon Arthur v~ Ya.riger, by striking him on the side 
of the head and face with a dangerous thing, to-wit, 
a bottle. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. No evidence of any previous conviction was introduced. He 
was sentenced to dismissal, total forfeitures and confinement for two 
years. The reviewing authority.approved the sentence and forwarded 
the record of trial for action under Article of V:ar 48. 

3. On the evening of 19 October 1944 the accused, in the company 
of several other officers, went to the Victoria Country Club, Victoria, 
Texas, and there engaged a table. They arrived at the club about 9:30 
and were later joined by another group of officers, making about eight 
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or ten at the table, all of whom spent the ev~ning drinking whiskey 
(R. 56, 83). During the evening there were about five bottles (fifths) 
of whiskey on the table, part of the 19hiskey being Schenley's and the 

'other Park and Tilford's (R. 5~). 

on the same evening, Mr. and Mrs. Irwin__Ray Coons, accompanied by 
Arthur v. Yariger, were present at ·the Victoria Country Club, and were 
sitting at a large tabla in a small room in the rear. They had a quart 
bottle about one third full of w~iskey which Mr. Coons and Yariger drank. 
Coons and Yari er also each drank one bottle of beer as did Mrs. Coons.· 
None of them w:s drunk•. Yariger is a 17 year old boy, sL'C feet and two 
inches tall. 

At closing tirr~ Mr. Coons and Yariger went to the rest room, and 
;.u-s. Coons sat dovm on the lounge near the door outside the rest room to 
wait for them (R• .33, 75, 105). Mrs. Coons saw a lia11+.f"n8.!lt, later 
identified as Lieutenant WyzykOlfski, having an argument with a girl and 
heard a negro waiter tell him to leave~ He then walked over to the 
lounge where Mrs. Coons was sitting, sat down and put his arms around 
her. She told him to go an, and he was just starting to rise when Mr. 
Coons and Yariger came out of the rest room (R. 105). Coons noticed a 
distressed look on her face and assumed that Lieutenant Wyzykowski had 
been annoying her, so told him she was his wife. The three civilians 
then left the club and the lieutenant followed thera and again put his 
arms around !Jrs. Coons after they got outside. At this juncture Coons 
tcld him, •:.lister, I have already told you that this is my wife•, to 
which the lieutenant replied, •what's the difference, she is a woman, 
isn't she?• Coons then struck the officer and knocked him down (R. 34, 
75, 105), saying after he had done so, •I will teach you to do that to 
my wife• (R. 5'7). About this time Oscar Small, a negro waiter at the 
club, came outside and turned the porch light on, the lights on the 
inside of the club already being on. Small said something to Mr. Coons 
to the effect that he wanted no trouble and Wyzykowski was led away by 
another officer. Meanwhile Coons turned and walked toward some other 
officers nearby and made a remark that he had just been discharged from 
the Uerchant Marines, had been talcing •you fellows• overseas, and that 
he resented such treatment. One of the officers, Lieutenant Edwards, 
replied, .You didn't take me overseas•, which angered Coons and an 
argument ensued, ir. ~hich Coons grabbed Edwards, but no blows were 
struck, Mrs. Coons having told Edwards not to fight with her husband be
cause he 1:1as a boxer (R. 57, 59, ll2). 

About closing time. the accused left his table, carrying e quart 
bottle containing Park and Tilford whiskey belonging to Second Lieu
tenant Joseph L. Agoes, and started toward the door with it (R. 160). 
He was later seen to leave through the ~oor of the club, at which tjme 
he had a quart size bottle in his hand (r.• 68). At the time t.-ie accused 
left the club an argument had just occurred in front of the club, and a 
group of people, variously estimated to nu.1!ber from 10 to 30, including 
both officers a.T\d civilians, were in the immediate vicinity (R. 69-70). 
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After Mr. Coons had hit Lie1.1.tenant 11yzykowski, llrs. Coons had 

said to Yariger •Bubba do something•, but Yariger took no part in the 

trou\)le, never engaged in any argwnent with anyone, and remained stand

ing next to Mrs. Coons after Mr. Coons had walked over toward the 6-roup 

of officers of which Lieutenant Edwards was one. Yariger ?!lade only one 

remark, and that was to Mrs. Coons, in which he said, •Doris, you had 

better come on and go to the car• (R. 34, 66, 81); When she refused to 

do so, Yariger just stood there by her with t.~e first two fingers of 

each hand in his pockets and was joined by Oscar Small, the negro waiter 

(R. 34, 52, 75, 84, 105). About this time the acpused approached from 
behind Yariger cursing and saying, •Let me at the son-of-a-bitch• and as 
Yariger turned the accused hit hin with a brown quart whiskey bottle that 
still had whiskey in it, the blow landing on the left side of Yariger 1s 
head just about the ear (R. 35, 62, 75-76, 105-106). When the bottle 
broke, Ya.riger was cut across the left side of the face, the cut extending 
from about the center of the ear diagonally down to the jaw below his 
mouth (R. &9). 

Yihen hit Yariger staggered as if to fall, was bleeding badly, 
· was dazed by the blow, and stumbled toward the accused as if to strike 

him (R. 60, 63, &9, 84-85, 106, 162). At this juncture the accused put 
up his arms as if to spar with Yariger and, according to Oscar Small., 
still had the neck of the bottle in his hand and attempted to cut Yariger 
again with it but Small pushed him back (R. 85). Yariger never saw the 
person who hit him, and was not sure that it was the accused who had used 
the profanity above set out. After the blow, he put his hand up.to his 
head., felt a quantity of fine glass in his hair., and felt the whiskey from 
the pottle burn the wound in his face. However, he soon lost consciousness 
(R. 76). After he was hit., Yariger walked part of the way, and was car
ried the rest of the way into the club (R. 106), it being necessary for 
one of the officers to force a door in order to get back in (R. 43., 106). 
There an effort was made to get an ambulance., and later Yariger was put 
in his car and started to the hospital, but the car stalled in a gravel 
bank. A.cab containing other officers carr.e along then and the accused 
helped transfer Yariger to the cab., in which Yariger and Mrs. Coons were 
taken to the hospital. The accused later rode to the hospital in the 
car which waf:l driven by Mr. Coons (n. 106., 149). · 

Mr. Coons saw the blow which Yariger received, but did not see the 

face of the man who struck him or a:rry insignia of rank on his uniform, 

his identification of the accused being based on the size and height of 

the accused, lfi1om he described as being between five feet four inches 

and five feet six inches tall (R. 35-36)_. While not seeing the actual 

blow., Second Lieutenant Jolm A. MacCallum heard the crash of the break

ing bottle, looked in that direction and saw the accused stepping back 

from Yariger, as if preparing :to fight, both of his hands being empty 

at that the (R. 57). Second Lieutenant William. L. Crider saw the blow., 

but was unable to state positively that it was the accused who deliv~red 
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it, although the accused was of about the same stature and hei~~ .. 
Crider stat'9d that when hit Yariger stagzered e.s if to fall and then 
straightened up to fight the man who hit him (R. 62-64). Second 
Lieutenant James w. Couperthwaite did not see the blow. However, he 
heard the crash of the broken bottle and had shortly before that 
seen the accused with a brown quart whiskey bottle in his hand (R. 68, 
73). Oscar Small, the negro waiter, positively identified the ac
cused as the man who delivered the blow, and was one of the persons 
closest to Yariger llhen he was hit (R. 84). After Yariger was on 
his way to the clubhouse, Second Lieutenant Roger Rice saw the accused at 
the scene or the fight and asked him what had happened, to which 'the 
accused replied that he had seen a fight, stuck his nose in it, and 
somebody had •clipped him9 1 following which the accused stated he had 
hit or sr.mg at him (R. 96-97). Mrs. Coons definitely identified the 
accused as the man who said, •I will get you, you sen-of-a-bitch•, and 
then hit Yariger on the head with a br01"n quart whiskey bottle (R. 105
lo6, 113). 

The cut sustained by Yariger was about an inch wide, laid open 
because the muscles in the facer.ere severed, and bled profusely 
(R. 69). 'When he reached the hospital, he was in no condition to talk, 
was still.bleeding profusely, had already lost a lot ot blood, and was 
suffering from shock. Dr. w. T. DeTar clamped the bleeding blood 
vessels and had to call in another doctor to administer plasma and 
glucose to the patient while he closed the wound. The cut was four and 
one half to five inches long and Yariger had been cut thro~h the parotid1 

or saliva gland, which lay from one fourth to one half inch under the 
skin. Also the facial nerves had been severed. This cut resulted in a 
paralysis of the upper lip, 'Which will pennanently prevent Yariger from 
opening his mouth normally wide. In addition the scar will be permanent. 
The severed saliva gland drained until 5 November 1944, a period of about 
two and one half weeks, and the wound has not yet completely healed. 
At the time of his hospitalization, which lasted for one week, Yariger 
had a bump on the left side.of hit head at about the center of the skull 
and had some superficial scratches. There was also a quantity of fine 
brOIIIl glass in his hair. In Dr•. DeTar 1s opinion the wound was caused by 
a sharp instrument and could have been made by broken glass. It was 
necessary for the cut to be sewed both inside arid outside. It was 
further Dr•. DeTar 1s opinion that the injury could have resulted fatally 
due to the extreme loss of blood (R. 115-llS) •. 

Sometime after the date on which the incidents above described oc

curred, the accused, after proper warning, made a voluntary oral state

ment to First Lieutenant William c. Church, Jr., to the effect that on 

19 October 1944 he and some othar lieutenants had gone to Victoria, 

Texas, and later to the Victoria Country Club; that when the lights in 

the club flashed as a signal for closing time, they started to leave; 
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that as he went out the door he noticed there was a fight outside; that 

sanebody hit him end he went down; that he got up and swung; that he was 

hit ;1gain and again went down; that he did not know whom he hit or who 

had hit him; that he did not have a whiskey bottle in his hand at the 

time he hit the person; and that he knew no one who wa& there except 

Lieutenants Baltensberger and Agoes (R. 120-3=22). 


4. For the defensea -

Teclmical Sergeant LeRoy Stein, a clerk in the provost marshal's 
office, testified that he took down in question and answer form certain 
statements made by Oscar Small and Mr. and Mrs.· Coons the day after the 
.fight, which statements he later reduced to 11riting in narrative :f'onn, 
using his own words.· He identified as Defense Exhibits 2, .3 and 4 such 
narrative statements of :Mr. Coons, Mrs. coons and Oscar Small, respective·
ly. . 

For impeachment purposes the defense introduced -certain parts of 
each narrative statement. The statements by Coons, •I have been gone 
from Victoria .for 7 years and the Yariger boy was the first one I saw 
and· I knew him 11811 and we went out to the Club together•, and •The 
Yariger boy was a little behind us and he and my wi.fe walked off to go to 
the car and when he did this, this Officer walked to him and hit him with 
a. bottle and it broke and:the part he had in his hand apparently was 

pulled across the boy's face. I could not get up because everybody 

grabbed me and when ·I finally, got up I saw that he was loosing (sic) 

a lot of blood and we took him inside** if8 were slightly inconsistent 

with statements made by Coons at the trial, but were satisfactorily . 

explained by Coons. 


The statement b7 Mrs. Coons, •I know he was a Second Lieutenant 
but I really don't think I could identify him. I saw the Officer again 
after we got to the hospital but I did not get a good look at him because
it was dark. I did see him hit him with the bottle•, was at variance 
with her testimoey A a witness when she positively identified acc~sed. 

The statement made by Oscar Small, •The Yariger boy then started 
walking toward the car and this Lt. Hoffer with two other officers and hit 
the Yariger boy with a full bottle of whiskey on the side o.f the head. 
The bottle was a quart bottle. The bottle cut the boy on the side of the 

. head and .face. I then stepped ·i11 between them and the Lieutenant made 
another attempt to hit the boy over MY' shoulder•, varied .from his testi 
mony at the trial in that he stated on the witness stand that Yariger 
was standing still when hit, and that instead o.f stepping.between 
Yariger and accused he merely put out his arm and pushed the accused 
awa:y to prevent his striking Yariger.again with tha broken bottle (R. 
125-128). 

-5



(228) 

On ':t"/ October 1944 Second Lieutenant Jack Herndon was at the club 

for dinner and there asked Oscar Small, •Oscar,- did you see it?•, to 

which Small replied, •No, I did not see it happen but I sair Lieutenant 

Hoffer .immediately afterwards with a broken bottle in his hand• or 

words to that effect (R. 131-134). · · 


Second Lieutenant Edwin G. Baltensberger saw Yariger immediately 
after the cutting making his way unassisted to the door of the club-. 
The door was locked, however, and Lieutenant Baltensberger forced another 
door in order to get j_nto the club, and later helped to carry Yariger 
out of the club. During this entire interval Baltensberger did not see . 
Oscar Small (R. JJtrl38). 

Baltensberger, on cross-examination, ·stated that he previ~usly told 

the provost marshal that •the accused had gone to the rescue of another 

boy and apparently had a bottle in his .hand, and j'1st hit him with it•, 

but on the stand stated that he did not know. these facts of his or.n 

knowledge. · He also admitted previousJ.i saying that he saw the accused 

.following Yariger into the club and yelling, •Get him to a hospital•., 

but testified that when this statement was made his mind was not clear 

(R. 138-143). 


Flight O!ficer Benjamin J. Hoffacker, Jr., saw the ·accused and 

talked to· him ten or fifteen minutes af'ter the fight. At that time 

he noticed nothing in the hands of the· accused, but stated that he 

paid no particular attention (R. 145)•. 


The accused, af'ter proper warning, took the stand a1 a witness in 
his Offll behal!. . In substance he testified that on 19 October 1944 he 
and Lieutenants Agoes, Baltensberger and Rioe went to Victoria, Texas, 
with Lieutenant Couperthlraite; that they first stopped at a liquor 
store, but h~ didn 1t go inJ that they·then went to a hotel to arrange for 
a room tor Mrs. Rice for the week end, where Lieutenant Rice made ten 
or twelve phone calls 1n an unsuooeasful effort to secure such roan; 
that th87went to the Victoria Country Club, where they put three quart 
bottlas of liquor on the ta' 1.,e, ordered set ups and there remained until 

· 	they were told that 1t was closing timeJ that he left the table to call 
a cab, later returned to the table, and -still later stood around the 
piano a short time; that as he was getting reaey to go outside Mr. 
Ho.tracker a~ked if he wanted to go with him, to which he replied in the 
negative; that he went outside and saw an argument; that he then stepped 
.ott the porch a short distance and was hit from behind., so hit the 
person next to him, and ~as then .hit again; that he is hazy as to what 
happened af'ter that until he went down the road and saw a car in the ditch; 
that he and Lieutenants Rice, Edwards, Helm and Maccallum tried to get 
the car out o! the _ditch but could not do so; that he th,en !lagged an 
oncaning cab and helped tt'(lns.fer Yariger to itJ that they then helped 
the driver of the stalled car to get out of the ditch and rode to the 
hospital in that ·car; that he saw Dr. DeTar put the clamps on the . 
injured boy and then· left the hospital; that a car pulled around the .corner 
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and someone said, "Are you Lieutenant Ho.t'.t'er?• and asked him to come back 
to the hospital with him; that he did so and there gave the military 
policeman his AGO card;' that for the first· time he saw Oscar Small., who 
pointed to him and said., •That I s the man that did it--; that he did not 
know Yariger ·and did not see him at the club that night; that he had no 
grievance against Yariger., did not strike him and did not say., •Let me 
have the son-of-a-bitch•; that a few days prior to the.trial he saw 
Oscar Small., Mr. Coons, and a girl, whom he cannot de.t'initely s~ was 

. Mrs. Coons; that he and Captain Lingle came out into the hall of one 
of the buildings on the post and Lingle said., ·•Hello, Qscara; that 
Oscar did not speak to Lingle., but pointed toward the accused and said., 
•Hello., Lieutenant Hof.t'era, at which time the girl took a good look at 

him (R. 148-151). 


On cross-examination the accused stated that all together there 
were twelve officers at his table at the club during the evening; that 
the original six had three quarts of liquor, but he does not recall what 
brand it was; that he drank some of each brand; that he was sober; that 
when he went outside neither Lieutenant Agoes nor Lieutenant Baltensberger 
was there when he was; that he had· no argument with aey-one; that he does 
not know who hit him or what hit him, but he fell on his back, got up 
and hit someone who !mocked him down again; that he and hi& opponent then 
·got split up by the crowd; that he did not hear a bottle break and did 
not carry a bottle o:f Park and Tilford whiskey out of the club; that to 
his best knowledge there were only two fights at the club that night., 
including the one in which he. was engaged; and that he had previously" 
made a statement to the provost marshal'that •r don't know what I hit 
him with. * * *• I don't know what the civilian boy was hit with. * * * 
I didn I t have a bottle in rrry hand and there was no ldrl.skey on the tabla• 
(R. 151-155). . . 

5. The evidence., although conflicting and in some instances 
slightly at variance with pretrial statements, is amply sufficient to 
establish the identity of the accused as the person committing the 
assault and every element of the offense alleged. In resolving the 
conflicting testimoey, it was the function and duty of the court to 
consider all of the competent evidence introduoed at the trial and to 
accord to it that weight and crede.nce which in the judgment of the · 
court it was entitled to receive., rejecting such portions as it 
believed to be umrortey o! credence or otherwise unµ-ustworthy (MCM., 
1928, par. 124; CM 1282521 Heppberger). The record of trial., taken as 
a llhole, compelled findings of guilty o! the Charge and the Specification. 

6. Accused is 28 years of age and single: He is a high school 

graduate and before entering military service was employed by Robert

shaw '.l'hermostat Co•., Youngwood, Pennsylvania., as a Mi.crone machine 

';18lper; He s~rved one year as a private :in the Pennsylvania NatiQnal 
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Guard from 16 January 1940 to 16 January 1941, on l'ffiich latter date 
he enlisted in the J.:rrrv. He was enrolled as an aviation cadet 25 
September 1942 and upon graduation from the W' Advanced Flying School, 
Brooks Field, Texas, 29 July 1943, he was appointed a second lieutenant, 
AUS and ordered to active duty the same date. 

?. The court was legally constituted and .had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of 
the sentence. Dismissal is authorized upon conviction of a violation or the 
93rd Article of war. · 

~ /l ~'4• Advocate, 

tJ..;.eLa........ H. /4.u.~udge ·Advoc~~ 

. ·~,. 

____(i,..;On;.;..;Le=a;.;.v~e)r._____,, Judge Advocate. 

' 
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SPJGH-Cll 270281 1st Ind 

.Hq ASF,. J.lGO, Washington 25, D. c. JAN 2t- 1945 
TO: The Secretary or War 

+• Herewith transmitted tor the action of the President are the 
reco::-d ot trial and the opinion ot the Board of Review in the case of 
Second Lieutenant Wallace H. Hotter (0-6863~8), Air Corps. . 

2. I concur in the opinion of the Board of Review that the record 
ot trial 18 legaU,. sutt'icient to support the findings of guilt7 and the 
sentence and to warrant confirmation ot the sentence. I recommend that 
the sentence be confirmed and carried into execution. I further recoa
mend that the United States Disciplinary Barracks, Fort Leavenworth, 
Xansas, be designated as the place or confinement. 

3. Consideration has been given the inclosed letter trom the 
Honorable Augustine B. Jtelle7, Member of Congress, dated 9 December 19.44. 

4. Inclosed are a draft ot a letter tor 7our signature, transmit

ting the record to the President tor his actbn, and a (orm of Executive 

action designed to carr,y into effect the recommendation hereinabove 

made, should such action meet with approval. 


~~ - ~o • • 

4 Incls MYRON C. CR!ME:R 
1. Record or trial »&jor General 
2. Ltr tr 1B Kelle;.r,18:l The Judge .Advocate General 
3. Drt ltr tor sig S/il
4. Form or action 

(Sentence confirmed. G.C.M.O. 106, 26 Mar 1945) 
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i;A.~ DEPAR1'I1iEl.;T (23))
Army Service Forces 


In the Office of The Judge Advocate General 

";iashinc;ton, D. c. 


SPJGH 
CM 270352 

16 ff.8 1945 
UNITED STATES ) 65T"rl Th:'Al·iTRY DIVISIOU 

v. Trial by G.C.M., convened at 
Camp Shelby, Mississippi,

Private YC6HITAKA trn:CHI 21 November 1944. Dishonorable 
(39019794) , Headquarters discharge (suspended) anfr con!

& Headquarters & Service ) finement for five (5) years. 
Company, 171st Inrantry Rehabilitation Center. 
Battalion (Separate). ~ 

HOLDWG by the BOARD OF PJ!."'VJEii 
TAPPY, GAr.:BRELL and TREVETHAN, Judge Advocates 

l. · The record of trial in the case of the above-named soldier 
having been examined in the Office of The Judge Advocate General and 
there found legally sufficient to support only so much of the findings 
of guilty of the Charge and Specification as involves the lesser included 
offense of absence without leave, bas been examined by the Board of Revie~ 
and held to be legally sufficient to support the findings or guilty and 
the sentence. · 

2. The accused was tried upon the following Charge and Specifi 
cation, viz: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Yoshitalca Uyechi, Head
quarters & Headquarters & Service Company, 171st 
Infantry Battalion, Separate, did at Camp Shelby, 
Mississippi, on or about 15 October 1944, desert 
the service of the United States by absenting him

' self without proper leave f'rom his organization with 
intent to avoid hazardous duty, to wit: Movement 
overseas, and did remain absent in desertion until he 
was apprehended at Fort Riley, Kansas, on or about 
29 October 1944. 
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The accused pleaded not guilty to the Charee and Specification, but 
guilty of absence without leave for the period alleged in violation 
of Article of '."iar 61. He was found guilty of the Charge and Specifi 
cation. Evidence of two previous convictions by summary court-martial 
for absence without leave for periods of nine and three days respectively, 
in violation of Article of War 61, was introduced at the trial. He was 
sentenced to dishonorable discharge, total forfeltures and confinenent 
at hard labor for five years. The reviewing authority approved the sen
tence, suspended the dishonorable discharge, designated the Fourth 
Service Command Rehabilitation Center, Fort Jac~son, South Carolina, 
as the place of confinement, and ordered the sentence executed. The 
proceedings were published in General Court-Martial Orders No. 84, 
Headquarters 65th Infantry Division, 7 December 1944. 

,3. The prosecution introduced competent evidence to show that on 
28 September 1944 accused's company was-assembled and a roll call taken. 
A~ the roll was called, accused or someone answered to his name, follow
ing which the company commander read the 28th Article of War to the men; 
told them the company was alerted, and advised them to prepare for a POR 
shipment. A notice of this assembly had previously been posted on the 
company bulletin board {R. 15-19). In accused's organization there was 
published a daily bulletin. This bulletin was posted on the company 
bulletin board daily and copies filed in the company orderly room. The 
purpose of the bulletin was to apprise the various members of the company 
of their daily duties and to notify them of company formations. The 
daily bulletin posted 12 October.,1944 contained the following announce
ment: "All Pvts and Pfc 1s on POR will report to the Supply Room for 

' 	 their clothing before 1900 TONIGHT" {R. 16, 20; Ex. D). The daily bulletin 
posted {Friday) 1.3 October 1944 directed all men on POR to turn in certain 
equipment and clothing on Saturday {14 October) at 1200 hours, and con
tained the announcement that a clothing inspection of all POR men would 
take pl.ace on Sunday {15 October) at 1.300 hours (R. 16, 17, 20; Ex. E). 
iihen assembled for this final check on Sunday morning (15 Octobe~) those 
present were told that they were ready to go, and their equipment and 
clothing would be placed at certain points to be picked up. Only those 
persons scheduled for POR shipment had their equipment and clothing 
Qhecked. Accused's equipment and clothing were checked and he was issued 
additional clothing prior to going on pass 14 October 1944 (R. 22-2.3; 
Ex. C). The daily bulletin posted 14 October 1944 carried the following
notices 

".3. ATTENTION P O R MEN!! THE FOLLCUING WFOIUEATION 
JS FOR THE GUIDANCE OF ALL CONCERNED. 

a. Barracks Bags will be brought to the Battalion 
assembly Area by 0800, 16 ,Oct 44. There will be a marker there 
for Hq. Co. area. 

b. Men will be ready to fall out in cl.ass 'A' O.D. 
uniform Vi/blouse. The time will be given later. . 

c~ Toilet articles only will be taken with the men· 
when they fall out. You will not be able to get at your bar
racks bag after 0800 Mon. Carrying bags will not be allowed 
to accol!lpany the men. 

2 
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d. There will be paper plates on the train-
it will not be necessary to carrr your eating equipment 

with you." (R. 17, 20, 21; Ex. FJ. 


Accused was issued a pass the afternoon of 14 October 1944 
which required his return at 2300 hours that night. He did not return 
as required. He did not sign the company sign-in book nor report to 
the Charge of Quarters and .turn in his pass. Accused remained absent 
without leave until he was apprehended by military police at Fort Riley, 
Kansas, 2$ October 1944 (R. 7-10; Exs. A, G, H). 

The officer who·investigated the charge against accused 
testified that after warning accused 0£ his rights under the 24th 
Article of War the accused told him freely and voluntarily that he 
had received a pass at about 1400 hours on 14 October 1944 authorizing 
him to be absent until 2300 hours that night; that he did not return as 
required; that he was aware that he was on "the transfer list to be 
transferred to Fort Meade"; that he knew the shipment to Fort Meade was 
due to leave within a very short time, that he did not like the infantry 
and did not wish to go overseas as an infantryman, and that he had 
previously tried to transfer to either the Air Corps or Army Ordnance 
(R. 26-29). 

4. After being fully informed of his rights, . accused elected to 
make an unsworn statement as follows: 

1t;iell, sir, the reason I went Alt'OL this time is I dislike 
the infantry. I tried to transfer to some other service, but 
they won't let me. I£ they can get me some other branch of 
service I'm willing.to go overseas, but not as an infantryman. 
I want to go overseas, but not as an infantryman. I tried to 
enlist in the Navy; that was pre-war time. When I got in the 
Army I tried to get in the air force, armored division, and 
tank corps, but I couldn't." (R. 35). 

Technical Sergeant Peter Segawa, a witness for accused, testified that 
he was sent as a guard to Fort Riley, Kansas, to return accused to his 
station at Camp Shelby, Mississippi; that after he had returned accused 
to Camp Shelby he overheard a conversation between accused and a Captain 
Thornburg; that Thornburg asked accused, •Did you plan to return?"*** 
"when were you going to come back?" and accused replied, "As soon as my 
money ran out." The witness further testified that accused gave him a 
sealed envelope containing a note £or delivery to rrivate Okamoto, a 
member of accused's battalion, and that he delivered the note to Private 
Okamoto the same day, being the day he and accused arrived back at Camp 
Shelby (R. 34-35). 

Technical Sergeant Etsuo Anzi, a witness £or accused, testified 
that he was also sent as a guard·to Fort Riley to return accused to his 
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station and that while there he heard accused tell the sergeant or 
the guard that he (accused) intended to return to his station after 
his money ran out; He.further testified that sometime, while accused 
was in his custody, he observed some transportation tickets in his 
wallet~ but did not knon what destination the tickets called for 
(R. JOJ. · . 

Private Mitsuq Okamoto, a defense witness, testified that 
Sergeant Segawa upon his return to Camp Shelby, Mississippi, gave the 
witness three transportation tickets, one to St. Louis was a train 
ticket, one from st. Louis to Hattiesburg, Mississippi, was a bus ticket, 
and the third was a bus ticket from St. Louis to Birmingham, Alabama. 
At the time Sergeant Segawa gave him the tickets he also gave him a 
note from accused statin_g that he had no use for tho tickets and 
authorizing the witness to make use of them. The witness had turned 
them in for the purpose or getting a refund. He was not in possession 
of the note accused had sent him. 

5. Accused was arraigned and tried upon a charge of desertion 
alleging specific intent to avoid hazardous duty, to wits movement 
overseas. 

"In past cases under Article of War 28, overs'eas 
shipment bas ordinarily been described in the 
specifications as 'important senice', th' term 
more clearly appropriate ~here the departure for 
overseas duty is the act in question. However, 
under wartime conditions it would seem permissible 
to describe it as either, and as long as the Specifi
cation leaves no doubt that it is overseas movement 
which the accused is charged with intent to avoid, 
it may without prejudice be described as 1hazardous 
duty' or 'important service' (See CM ETO 2432, 3 Bull. 
JAG 335, August 1944, where it was held that the two 
may be pleaded in the conjunctive, the prosecution 

· being free to prove either or both at the trial.) 11 

(CM 272610, ~) • 

Certain evidence introduced by the prosecution demonstrates 
that accused absented himself' without leave immediately prior to his 
scheduled transfer to the replacement depot at Fort Meade, Maryland. 
Were this all the evidence in the record the case would fall squarely 
within the doctrine of a long line of recent opinions ·wherein it has 
been held that, under Article of Uar 28, "important service" encompasses 
all actual service designed to protect or promote national or public 
interest or welfare in a manner direct and immediate, such as embarkation 
£or foreign duty in ti.me or war, but do!!s not include what may be termed 
"preparatory service", such as transfer to a replacement depot (CM 261.237, 
Pattillo; CM 272610, Armas; CM 266441, ~;. CM 265447, Hodge, QM 268240 
Closson; CM 268622, Sfer). In all or the cited cases there was no direct 
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evidence of the intent of the accused. He did not himself express 
his intent. His intent could only be inferred bl the court·from 
(a) what he knew or bad reason to believe and (b) his conduct there
after. The rule fixing the amount of proof which will justify the 
court's inference of intent·to avoid important service·in these 
embarkation cases is succinctly stated in er.; 272610, Armas, as fol
lows, viz: 

"Where, as in the great majority of cases, there is 
no direct evidence of the requisite intent, a proper 
inference thereof may be raised by evidence establishing 
that the accused knew,,or had reason to know and accord
ingly believed, that his embarkation for overseas duty 
was 'imminent' and that his absence would result in 
avoiding such embarkation" (See also CM 268622, §ifil:, 
CM 265447, Hodge and cases there cited). 

In these embarkation cases where the intent of accused·must be inferred 
because of the absence of direct evidence of his intent, it has been 
consistently held that to justify the inference of intent to avoid 
hazardous duty or shirk important service the proof must show that 
"accused expected his early embarkation for overseas service" (CM 253070, 
ruoran, 34 B.R. 265); that he 11 was about to depart for overseas duty" 
(Cfu 231163, Sinclair, 18 B.R. 153); or that he believed his embarkation 
to be "imminent" {Arma2 case, supra). 

, From all of the foregoing cases it is apparent tha~where· 
there is no direct evidence of the intent of accused but such intent 
must be inferred by the court, a requisite element is proof of accused's 
belief that his embarkation for overseas duty was imminent. The reason 
for that rule is obvious. Where an accused is at a replacc~ent depot or 
staging area and £aced with reasonable prospects of going overseas some
time in the not too distant future he may absent himself for any nwnber 
of reasons other than to avoid embarkation; it is only when he has reason 
to believe that his embarkation is imminent that it can be reasonably 
inferred that his absence was with specific intent to avoid it. 

In the present case, however, we are not faced with the problem 
of inferring intent inasmuch as there is direct evidence in the record as 
to accused's intent. Accused stated that he absented himself because he 
did not-like the infantry; that he was willing to go overseas in some 
other branch of service but not as an infantryn,.an.· It is evident from 
this that accused did not intend to go overseas as an infantryman and 
that he absented himself to avoid overseas shipment as an infantryman. 
Thus, t~ere is direct proof that when he absented himself without leave 
he did so with the intent to avoid overseas shipment as an infantryman, 
and it becomes unnecessary in this case to draw any inferences as to _J 
accused's intent; he has admitted what his intent was. 
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In some of the "inference" cases there is certain.language 
which indicates that to constitute this specific type of desertion under 
Article of War 28, there must be proof that accused was in fact, as 
distinguished from his belief, faced with the prospect of prompt 
embarkation for overseas duty. Hov,ever, the Article of War does not 
state that such fact is an essential element of the offense. The 
Article is worded in its pertinent particulars as follows, viz: 

"Any person subject to military l~w who q_uits his 
oreanization or place of duty with the intent to avoid 
hazardous duty or to shirk important service shall be 
deemed a deserter. n · 

Furthermore, in setting forth the essential elements of proof of this 
offense the Yianual does not include as one of them proof that accused 
in fact was scheduled for hazardous duty or important service; it 
requires proof only that he intended to avoid hazardous duty or shirk 
important service (ACM, 1928, par. 130). In none of the cases in which 
this additional element was suggested was it the turning point of the 
opinion or essential to the decision. A careful reading of the embar
kation cases indicates rather that it was a somewhat ambiguous way of 
stating that in inferring the intent of the accused, where there is no 
direct evidence thereof, proof that in fact he was scheduled for prompt 
overseas shipment and knew it established that he believed or had 
reason to believe that his embarkation for overseas duty was inuninent 
and justified the court in inferring that his absence was with the intent 
to avoid it. Our conclusion that imminent embarkation as a fact, as 
distinguished from accused's belief, is not an essential element of the 
offense here alleged is supported by the opinion of the Board of Review 
in CM 223300, Manashian, 13 B.R. 363). There the proof established only 
that accused·apprehended prompt embarkation for overseas duty but there 
was no proof that such inuninent embarkation existed in fact. 

· In the instant case, the information, instructions and notices 
which were brought to the attention of the accused between 28 September 
and 14 October, coupled with accused's own statement as to why he absented 
himself without leave on 14 October, leave no room for doubt that at the 
time accused left his organization on 14 October he believed that the 
organization would embark for overseas service within the reasonably near 
future and that he absented himself with the specific.intent of avoiding 
embarking with his organization. It is the opinion of the Board of Review 
that this constituted an intent to avoid hazardous duty within the mean
ing of Article of War 28, and that, accordingly, the evidence sustains 
the findings of guilty of the offense alleged. 

6. Accused is 25 years of age. Re was inducted into the military 
service 18 February 1942 at Fort MacArthur, California. 
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7. For the reasons stated, the Board of Review holds that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence. 

~-----------,)/---.~----~---' Judge Advocate. 

Judge Advocate. 4/ngW\ It L&!V-!FY , 

~~--~------·-·-~--------'Judge Advocate........ .... 
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WAR IEPARJ.'Km 

Arrq Senic. Forces 


In the Office ot The Jlldge .ldvocate General 

•uhi:ogton,D.c. (241) 

SPJGI 

CM 270372 
 2.S JAN 1945 


UIII!BD ST.l'fES :tmlTB smVICB CCIIWID
j ilJII S!llVICB l'CllCES 
Te ) 

) · Trial bJ' ·o.c.Jt., ·con"N11ed at 
Seccud Ls.utenant. 'III.Blll ) Dibble Geo.eral Hospital, Ken.lo 
c. 1HCIIPSCJf (O-l$908SJ), Part, Calltornia, 28 loftmber 
Qaartermaster Corps. -~ 1944. Dismissal. 

CPDIOlf o( .the BOAID C, mmElf . 
LIPSCCIIB, o•camm and GOLlBH,Jud&e Adwcatea · 

1. Ti. Board of ReT.ln has a:am1ned the record of trial 1n the case 
of the officer ~ed aboTe and. subd.ts this, ita opinion, to The Jud&e 

· .ldwcate General. · 

· , 2. The accused _, tr.led upon the following Charps and. Spacifica
tioma · 

OBA.ROB Ia Violation of 'the 93rd .lrt;icle ot War. 

Specxltication 11 In that Second Lieutenant. 'lilbur c. 'fhoapaon., · 
Qaartel'll!lstC" Corpe, .lttached lu.aaiped to Detacb:aent of 
Patients, Senice Ccwnend tJnit 1985, Dibble Gen~ Hosp~tal, 
did at Menlo Part, CalU'ornia, on or about 14 .lugusi; 19Wi, 
wrangtul.11' and unl.awtullT, with intent to defraud; falael.3" 
make 1n its entirety a certain. writinc 1n the followi.n& words 
and figures, to wit 1 

To 'Iba It liq Concerns 

fhia is to certi.t:,' that Lt. 'filb'Gr c. Thoapaon., a 
patient this hospital, 1a on a special did 'Which ~t 
be turm.ahed at the -upected pr'ice of one dollar per dq. 
Therefore~ we had to rebil1 h1a trca liq 2nd to Jane J~h 
a total at. t6o.oo. .&l1 billa for h1lll 1lill be billed. at 
two dollar• par dq frca this past 31>.17' ln•. 

.,or the Camnand1ng Otticar• 
· .Karl B. Hires, Jr. /•/

Earl B. Bires, Jr. 
Captah MAc 
Jfea Officer 
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which said llrlting was a writing ot • printe nature which 
m.1.ght operate to the prejudice o! another. 

Spec1!1cation 21 In that Second Lieutenant Wilbur c. Thompson, 
Quarteruster Corpe, J.ttached lmssigned to Detacbm.ent o! 
Patients, Sernce Camnand Unit 1985, Dibble General Hos
pital,· did at Menlo Park, Call.tornia, on or about 18 Jul1' 
1944, wrongtulJ.7 and. u.nlawt~, with intent to defraud, · 
falsely" make in ita entiret7 a certain writina in the fol
lowing words and. fipres, to wita 

Dibble General Hosp:ital 
Menlo Park, California 
Jul:r 18, 1944 · 

Fred T. West 

114 Sanscme 8\. 

San Francisco, Cal. 


Dear Kr. Testa 

. In checld.n& our account with Lt. W'ilbur c. 
Thompson I find that he has paid $60.00 up to Jul1' 11 
1944• I 

Tbanld:ng J"OU very lcind17, I raa1n 

Yours truly, 

~bert L. Coe. 
1st Lt. 
Keas Officer 

11h1ch aa1d writing was a writing of a pr:l.nte natUN 11Meh 
might operate to the prejudice of another. 

: 
Speci!i.cation 3c In that; Second Lieutenant Wilbur C • Thompson, 

Quartermaster Carpa, .lttached Unas81gl18d Detachment ot 
Patients, Service Canmand lhlt 198.S, Dibble General Hos

.pital, did, at Menlo Parle, California, on or about 15 J.ugut 
. 1944, wrcmgM13' and unlawful.~, with intent to defraud., 

fwal,7 alter a certain receipt in words am figures aa fol
,lowa, to wita 
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MENU> PARK, CALIFORNIA. 
. }fo. 2286 . 

10 A.ugwrt, 191'4 
Recei.Ted from __c_a,._pt_a_in__Wm_B_._can__.pt_on___________ 

Thirteen and oo/100----------Dollara 

.toaccount ot hospital charges 13 ___@__.____ dap 

Subsistence ••••••$••••x ••••• 
The Hospital Fund Other Cbga;•••••••$•••.•...•• 
B7•••••••••••••.JC •• ltilcare••••••••••••Total•••••••$••]3.00••• 

DUPLICATE 
llla-Presidio o! sr (LG)4-6-l&440 Books 

Form No. 6-JXJH · SO nip Each 

by' erasures and substitutions thereon, to read as f'olloa, to 
witl 

DIBBLE GiBRAL HOOPlTAL 
MENLO PARK, Cil.IFQUlll No. 2286 

10 .August 1944 

Recebed troa ___ ___ _________Lt_._lf_il_b_ur_c_._Th_OJllPSo_n 

_________s_,:1.xt.....,;,z_t_wo_and_n_o_./_1_00___ _____.Dollartl 

accowit of hospital cb.arges__31_dap to ¥z 1... ____ 

Subaistence•••••••$•••I •••••• 
The Hospital Fund Ot.her Chi•••••••••••••••••••• 
B7••••••••••••••K••K1J1are••••••••••••Total•••••••J •• 62.00••• 

ORIGINAL 
1142-Presidio of SF (Ldi)4-6-44-40 Boalc11 

Fara Ho. 6-00H So Dup F.ach 

CHARGE na Violation of the 96th Article of War. 

Speci.ticationa In that Second Lieutenant; llilhur c. Thompson, Quarter
master Ccrps, ittached Unassigned Detacbaent of Paticrts, 
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·Senice Comaand Unit 198S, Dibble General Hospital, with 
intent. to de!raud United Senices .lutc:aobile Association, 
o£ San Antonio, Texas, dic:J. at llenlo Park, Calitornia, f'rom 
about 1 Kay 1944 to about 18 Jul)" 1944, unlawtull.J' pretend 
to said United Serrlcea Automobile .A.ssoc:l.ation that l41l..ls 
Jlem.orial Hospital, San Mateo, Calitol"llia, had charged hi.a, 
and that he had paid to said Kills Memorial Hospital, the 
sum. of $110.23 tor medical and hospital service•, canpen
aable to said Second Lieutenant Wilbur C. Thompson by' said 
United Services .A.ute111obile Association under the lledical. 
Payments ClaWJe of UDited Sernces Automobile Association 
Policy No. ,S6334.;.u-1 held and carried b7 said Second Lieu
tenant; Wilbur C. Tho.npson, the said Second Lieutenant 
Wilbur C. Thompson well knowing that said preten.ses 118N 
!alee in that he had been charged by" said )(1ll.a Memorial. 
Hospital f'or auch aeniees the sum of' $10.23 o~ and which 
said BUJa of $10.23 had not; been paid, and bJ' aea.Ill9 thereof 
did f'rauduleat~ obtain trom said United Serri.ces .&.utcaobile 
Association the sua of $100.00. 

The acc:used. pleaded guilt7 to, and wu found guilt7 of', both Charges and 
all Specificatima t.Jiereunder. He was sentenced to be d1Sll1sHd the 
aernce. The renewing authority app~. the 1entence and fornrded. the 
record or trial tor action under Article ot Wa.r 48. · 

.3. The nidence tor the proeecuticn shClll's that under the terms ot 
a pollq 'beal'llli number S6334 U l isaued by' the ~ted Serri.ces .Auto
mobile .Association of San Antonio, Texas, the accused was insul-ed tor the 
period between 22 Januar;y 1944 and 22 Jan118?7 1945 against Tarious contin
gent; liabilities arising trca the cperation o! his 1939 tudor Ford sedan. 
Amcng other things, the inBurer lireed to P81' !or all damage to the n
hicle caused by collision and for all medical expenses., not 1n excess ot 
$500.00, incurred by' &J\T one l>9rson as the result of accidental injlll'7 
sustained "while 1n or upon, entering or alighting from the automobile• 
(R. 10-14; . Pros. Ex. A). In February or 1944 the accused was invol'ved .1n 
an accident llhich entitled ha to reconey en both grounds. The ins1lrer 
eompmcy- immediate~ ·i:eid him •the sound market Talue of the car• which was 
a total lfreck. Ha:ving suffered injuries to one of his legs, he-also pre
sented several hospital bills •tor diets• •1ane stati.Dg $)1.00 a month •••• 
others $62.001'. Subsequent~ he discussed the figures with Mr. Fred 'I'. 
West, the claill.s representatin of the canpaey, who summarised the con
versation as fol.101rst 

The acc~ed •told me that he 1f0uld be 1n the hospital for 
one year and such being the case, it we had to pq hill at the 
rate of $60.00 a month, it 110uldn1t' take a full ;rear to eat up 
the t.soo.oo fJbs maximm recOTery permitted under the policy 'by 

http:t.soo.oo
http:stati.Dg


(245) 


any one person for medical expensei7. [HeJ also told me that 
being off pq, he had sent his wile and ~by to his :mother 
an:l that he had no moneyt' (R. ll). 

Moved by the accused•s predicament and desiririg to aid him, 
)lr. West gave him a draft for the full $500.00 (R. ·12, 28}. Upon learn
ing of the transaction, the claims attorney for the insurer became con
vinced that the settlement ,ras for •1oss of pay• against which the policy 
offered no protection and accordingl.7 suggested t~t steps be taken to 
prevent collection. llr. 'liest followed this advice and caused the draft 
to be dishonored (R. 12, 39). Since the accused had already written a 
number of checks against his deposit of $500.00, his baruc demanded re
imbursement !or the resulting deficiency. He complied as soon as he was 
able to raise the llODeJ" (R. 40}. 'While barring immediate complete re
cavery as premature, the insurer apparentl7 did not by its action intend 
to deiq' 11.abilit;r !or bona .fide medical expenses which qht thereafter 
accrue. At arr,- rate, the acct1Sed presented several hospital billa and 
was 1n each in8tance reimbursed tor the amounts represented aa expended. 

The first, a statement as of 28 Februa17 1944 .from the Mills 
Ksnorial Hospital of San lfateo, California, marked "Paid March le>-4h., • 
11'88 addressed to the accased and contained the foll.owing entriesz 

"lliscellaneous 	 Last Amount Ia 
Balance Due 

llo.23• {R.20J Pros. Ex.F). 

Since the total represented an e1Tor in addition of $10.00., Mr. West re
turned the document on 17 Ju17 1944 to the accused and requested hill to 
forward •a corrected bill" (R. 22-23J Proa. Ex. B). The accused replied 
in a letter dated 19 J~ 1944 and inclosed two letters (Pros. Ex. I). 
One, purporting to have been written the day be.tore at Milla Memorial 
BOBpital b,- •Fred A. Hoag ll.D., • read as .toll01rs• 

•rn checking our account with ithe acco.seil_ the discrepancy 
does not. lie in the total aount shown own /Jfy our previous 
bill. The discrepanc7 came in on the ambulance fee which ahould 
haTe been $17.73• 

N'I'he amOIUlte below are what he paid uas 

Emer-Room t92.SO 
~ulance 17.73 I 

iio.231 {R. 21-22J Pros. Ex. G). 



The other, also dated 18 July 1944, was addressed from •Dibble General 
Hospital!. Menlo park, Callf'ornia," bore the signature or •Robert L. 
Coe 1st .1.,t.:Mess Officer,• and stated that& 

•In checking our account with /the accused/ I !ind that 

he has paid $60.00 up to Ju1y l, 19T;li.• (R. 16-!'7; Pros. Ex. 

c). 


In August o! 1944 the accused presented two other instnunents to 
Kr. West. One was a printed fol'II. receipt; from the Dibble General .Hos
pital dated 10 August 1944 cOllt.aining pencil entries which acknowledged 
the payment of $62.00 by the accused and signed "THE HOSPITAL FUND BY K•. 
nliare• (R. 17-20; Pros. Ex. E). The other, llhich was captioned •Dibble 
General Hoepital" am dated 14 August 19~ consisted of two certi!ications, 
the last of which purported to be signed ".lfor The Commanding Officer" b7 
ttEarl H. Hires Jr. Captain VAC Mess Officer• and represented that& 

. •This is to certify that Lfhe accU11eE_7, a patient this 

hospital, is on a special diet which cannot be ftirnished at 

the expected price of one dollar per day. Therefore, we 

had to rebill him from May 2nd to June Joth a total of 

$60.00. All bills for him 11:ill be billed at t1r0 dollars 

per day !ran this past Jui,- lat" (R. 14-l6J fros. Ex• B). 


It genuine, this last instrument, the statement of 28 Februaey 
1944 from the Mills Memorial Hospital. the letters from "Fred A• Hoag 
K.D.• and "Rct>ert L. Coe•, and the receipt from. "THE HOSPITAL FUND BY K. 
XILI.ARE" would have all created or tended to create a legal liability 
on the part of the United Senices Autanobile Association (R. 1S, 17-16, 
21•22). i'ach wa1 acce~ed at face value by Ur. 'fest (R. 15, 17-16, 21). 
The claims which the7 represented arising prior to 22 July' 1944 wen 
apparent]J' abodied in, and satisfied bJ', a remittance in the awn of 
$2$4.2) llhich be forwarded to the accused a1 that dq (R. 15-16, 21, 
26-29, )l-32J De!. Ex. 1). The obligations based on the illstrum.enta dated 
10 Aueust and 14 Auguat 1944 purporting to be 1igned b7 •Earl H. Hir,s, 
Jr.• am "'• XilJ.are• were apparently also paid but at a later date \R. 
1S, .19-20, 27-29). . 

Thoe two signatures and those of "Fred A. Hoag• and •Robert 
L. Coe• bad all been forged b;y the accused (R. 17, 37-.39, 42-4SJ Pros. 
Ex. D). The receii:t, allegedly subscribed b;y a •X. JejJ1sn" had 
orig1nall7 been issued to Captain William B. Compton for the sum or 
$13 .oo and bad been signed b7 a Miss K. Kilcare, a bookkeeper at Dibble 
Gooeral Hospital.CR. lal-43, 45-46; Pros. Ex. K). All of the erasures 
had been made by the accused and ail of the alterations as •el-1 as the 
signature of •K. Xillare" were in his hand (R. 37). 
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The statement of 28 February 1944 had also been altered b,- him. 
In its original form it had set forth charges of only $2.50 and $7.73 or 
a total of $10.2.3 (R• .34; :Pros. Ex. J). By placing a 9 before the figure 
o:r "2.50" and a 1 before the total of "10.23" and by- the subsequent 
letter of explanation from "Fred A. Hoag Y.D.• the accused succeeded in in
creasing the amount of his claim by $100.00 (R. 23, 26, 33; Pros. Ex8. F, 
a, J). None o:r the alterations made in the statement had been authorized 
by the Mills Memorial Hospital or any of its personnel, and neither t.he 
forged receipt or forged letters had been written with the consent of the 
individuals llhose nanes had been appropriated (R. 46-47). 

The $60.00 obtained by the use of Coe 1s name was rightftll.l.y due 
and owing to the acCU8ed a:ny,ray (R. 27). Although the other sums col
lected b,- him were prematurely- paid, the illsurer at the time o:r the trial 
was still :indebted to him in an amount uceeding their total (R. 30, 
,32-34). llr. West has accordingly- signed the :following affidavit: 

•ffm a~cuse§ is not indebted to the insurance compaey
f'inanciall.y and was not indebted to them financially at &IV" 
time. 

lr'fhis insurance compaq does not have arr,- claim against 
the accused and does not desire to have the man penalized 
in&n'1'1'aY'• 

•I recomiend that the accused be granted clemency b,- the 
Court under the present circumstances" (R. JO; Der. ~. 2). 

4. After being apprised of bis rights relative to testifying or re
maining silEllt, the accused. took the stand on his own behalf. At 12 ill a.m. 
on 28 Februa17 1944 he had been injured :1n an automobile accident. The 
adjutant at the post misread the repOl"t or the investigating officer and 
recorded the incidmt as due to misconduct. .As a result of this erroneous 
entr,r the Finance Department not only' stopped the accused's pq but re
quired him to return $488.25 which he had previously- received (R. 48, 
Sl-S2, 58). Since he was without f'Ullds at the time, he was required to 
auign bis quarters allowance and subsistence to cover his al.1eged indebted
ness (a. 48, S9). This arbitrary action deprived hill of' the onl7 source 
of income which be had available for the support of his wite and child 
(R. So). . 

Pressed by urgent need, he acquainted llr. West with the demand 
for reimburaem.eat in the 8UIII of $h88.2S and persuaded him to make immediate 
pqnien t ot the max:1J!iua .Ntcoverable under the pol1c7 for medical expenses 
(R. 48). Against the draft for $500.00 which was received bJ' hill, the 
accused drew $400.00 llhich he tUrt1ed over to his wife who had fi.D&l.ly
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decided to lean hi.JI. He bad lang been involved in domestic di!!iculties 
with her, and bis financial predicament, had "put the finishing touches• to 
their relationabip. .A.fter accepting the $400.00 fran b1m.. she departed 
am was never beard from again b.T him (R. 49-SO, 53, S7)• . 

//
, ' Hie sole purpose in therea.1'ter !orgine the various inst~enta 

de~cribed wu not to enrich himself at the expense of the insurer but "to • . 
hurt'y' alq• the ~ents 11hich :Mr. West assured him would ultimately aggre
gate •the whole $,SOO.QOII (R. S5-56). J.a evidence ot his good faith he in 
July- of 1944 returned a remittance froa the insurance COlllp8Il1' for $62.00 · 
because be did not belien that he was entitled to it (a. 49, S6J Def. Ex. 
3). The il00.00 balance remaining to him !rem the settl•ent of $S00.00 and 
the $2S4.2) subsequently- paid to him by- Mr. West nre applied to the re
duction at the obligation to the bank created b7 the dishonor of the draft. 
The accused's net assets then aggregated .t'ifteen cents (R. 57). Upon beillg 
restored to a pq statua, he prcaptly satisfied the balance which he and 
to the bank (R. Sl). llaking due all.oance for all the 8WB8 obtained by" his 
forgeries and alterations, the insurer still ond ·hia apprcmimately' $120.00 
(R. ,S6). 

In hi.s first indorsement recommending trial b.T general court-martial 
tor the accused Colonel 1rllllam H. Allen, the Comrnand1ng Otticer at Dibble 
Gaural Hoapital has stated thata 

11I have personal knowledge that the i'ollowing extenuatiDg 
circuastances exist. This officer was or1~ admitted to 
Lett.em.an General Hospital tor injuries incutTed while absent . 
without leave. The Invest~ating Officer :tcnmd that such injuries 
wre not in 'the line of duty, but, were not the result. ot the 
officer• s own misconduct. The Report of Innst~ation erroneouely 
showed that the inJw7 was the result ot h18 own misconduct. Thia 
was co?Tected by- the Innsti&atq Officer by- writing the word 
•not I and 1.ni.tiallng the same. The officer waa trans!erred to 
this hospital 011 2 llay 1944. :rhe Registrar, in reporting his •d
mission to hia commanding officer, (C.o., War Dog Reception and 
Tra1ning Center, San Carlos, Call!ornia) erroneously stated that 
the oi'ficer had been admitted to the hospital for injuri.es in
curred not in line of duty- and as a result of bis own miscon
duct• In spite of the tact that the case wu reported as one ot 
injury ard therefore obviously did not cane within the purview of 
AR 3S-144o, a stoppage order was entered against his pq and he 
was 111bsequent,l7 called upon to refund $468.25, 11h1.ch it was al
leged had been paid to him in eITOr. As soon as the matter came 
to ..,- attention, efforts ware made to correct the error and have 
the officer. restored to a pay- status. Information leadfog to the 
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present charges was received at a later date, but in sq 
opinion the officer's alleged ef!ort to obtain paynumts 
through fraud were due to the serious .financial predica
ment in which he had been placed through t,his series of 
errors. It 1a understood that the officer has a wife 
and minor children who nre in dire need o:t support.•
(R. 60). 

s. Specifications 1 and 2 -of Charge I allege that the accused, on 
or about 14 August and 18 July 1944, respectinly, did llwro~ully and 
unlawf'ull.1", with intmt to defraud, falsely' make in Li'h~ entiretr' 
certain writings llh:i.ch were •ar a private nature which :t operate to 
\he prejudice of another11 • Specii'ication 3 ar Char&e I alleges that the 
accused did, •on ar abouti ·1S .tu.gust 1944, wrongtul.17 and unlawfully', with 
intent; to defraud, falsel.1" alter a cert.ain receipt • • • by' erasures and 
substitutions • ••"• These violations ftre laid under Article o.t' War 93• 
The Specification ar Charge II alleges that the accused "with intent to 
defraud United Services Automobile Aasociation ••• did • •• from about 1 
Jlq 1944 to about 18 Jul,y 1944, unlawfully' pretend to £said Associati0!:7 
that ll111s Memorial Hospital ••• had charged him., and that he had paid to 
said ••• Hospital, the Sllll of iuo.23 !or :medical am hospital serrtces 
•••, the said fj.ccused7 nll knowing that said preten:Jes,were falea ••• 
and b7 means thereof' did fraudulently' obtain from said ••• Association the 
8WII ot $100.00.11 Thi• •ct wu represented to be in violation of Article 

. of War 96. . 

. Br hie pleas ot gu:ilt7 and hi• testimo~ as a witmees on his own 

behal.t the accused has admitted that he committed all of the offenses 

described. His alteration of the statement from. the Mills )(emori.al Hos

. pital coupled with bis forger.r or the supporting letter ot explanation 
from "Fred .l. Hoag• were deliberately calculated to dece1Te and to defraud 
the tbited Services Automobile Association. In presenting theae instru
ments he falael.7 and unlat~ pretended that he had incurred expenses at 
the 1lills .llemar.ial Hospital. aggregating t.Loo.oo in exceH ot those actuallJ" 
billed to and paid by- him. Since hi.a fraudulent representations induced 
the United Services Automobile J.ssociation to disburae $100.00 be.tore a:rq 
obligation in that amou.nt had matured under the polie,-, he undoubtedl7 
co~ravened Article of War 96 as stated in the Specification of Charge II. 

· .11.though sustained 'bqond a reasonable doubt 111' the record, the 

forgeries alleged umer Charge I are 1musual in that the;r neither pre

judiced the parl~e• whose names nre used nor caused &IO" ultimate loss to 

the insurer. The problem 1a particularly' acute in the case o.t the letter 

purport~ to be signed b7 "Coe" which was presented to induce pa;raent o.t 
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an obligation already fully matured and owing to the accused. Neither o! 
the grounds mentioned warrants the disapproval of the fiDdings of guilty. 
state v. Johnson and Johnson, 26 Ia. 407 (1868), effectively disposes of 
'aiiyargument which might be fo\Ulded on the first point. The court there 
said that' 

•rt must be borne in mind that it is not necessary that 
the instrwnEnt shall have actual legal eff'icaey, but it is 
sufficient; that, i.t: genuine, it might apparently have such 
efficacy, or serve as the foundation of a legal liabilltz, 
an:l if' it mi t be ta.ken as le al roof it would have such 
a,arert. e ficacy • • • ere • • • is an instrumen , ch.,
i genuine, b;r the legitimate action of the proper author• 
itiH, would be received, and according to the averments ot 
the indictment,was to be received as legal proof of a 
liability. It wast therefore, clearly, legaU,, capable ot 
effecting a fraud. (Underscoring supplied) 

This hol~ bas been cited and quoted in part in several federal 
decisions of llhich Read~. United States, 299 Fed. 918 (Ct. of' A.pp. D. c. 
1924) and kilton v.uiirted States, llO r (2d) SS6 (et. ot App. D.c. 1940) 
are typical. Tliis lut case observed., among other things, that, •It is 
enough if'· the f'orged instrument be aEparent.]Jr sutticient; to eupport a legal 
claim ani thus to effect a fraud.• '.I.be rule has been even more explicitly 
enunciated in the following. excerpt from III Bull, JAG Jul.7 1944, P• 287, 
sec. 451 (2S) 1 . 

•It is not necessar.r that. the person defrauded be the 
person 'flhoee name was signed on the receipt. Fal8el3' person
ating another and signing his n&m9 is f'orger,r, if the signers, 
intent is to have it received as the instrument ot such other 
person, and if' the instrument so signed is such as to be ot 
legal efficacy. CM CBI BS (1944)•. 

Since ob\'ioua]3' the letters and the receipt purporting to be signed by' 
Hires, Coe, and •Ki.lie.re•, respectively, were presented as legal proot of 
his claims under the policy, and, since they not ~ were capable ot e!feot
ing but did in !act e.f'.t'ect a fraud, the, were instrument;s 'Which nre sus
cept,ible of forgerr and which will support a conviction tor that of.tense • 

. 
That the insurer ultimately' sustained no loss 'by their execution 

is not an exculpating !actor. Thus in F.a.st~ v~ United States, 292 
Fed. 664 (Ct. of APP• n.c. 1923)~ it na po • out tbat, · 

"the intent to de:t'raud could ex1at, without arr:, actual 
f'raud resulting, The fact, then, that the indorsees 
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su.ttered not.bing by reason of the .forged checks was immaterial ...•. 
Citing this decision with approTal, the court in Milton Te United states, 
UO 1 (2d) SS6 (Ct. at App. D~c. 1940) renarked that: 

•It 1a sutticient 1.f there is an intent to de.fraud some
one by mldng or altering a llriting, which act ~ pre
judice another.• 

Two o.f t.he instruments torg.«i b7 the accused were not only capable ot 
working to the financial detriment o£ the insurer but thq did in fact 
have that immediate result. The accused was entitled to reimbursement ~ 
after his medical expenses had been incurred and paid. In obtaining pay
ment of part; ot his claim prematurely' he exacted an undue personal ad
vantqe and prejudiced the insurer by cauaing it to per!'orm sooner than 
it had contracted to do. Specifications 11 2, and 3 of Charge I are 
accord:1.ngl7 suatained b7 the evidence bqond a reasonable doubt. 

6. The accused, llho is married and the father or cne child, is 
abov.t 32 19ars old. Uter completing three 79ars ot high school, he was 
wecessively employed as an assistant manager of a wholesale gasoline and 
oU cOlllp&n;r, as a stock clerk of a wholesale grocer;r compan;r, · and. u a 
aenice station q,erator. He had enlisted service .from 24 :May 1940 to 
16 April 1943 when be ,ras conmdsaioned a second lieutenant for •11m1ted 
service• only'. He has been on actiw du.t7 as an officer sine& the last 
date. 

7. The court wu legal.lJ" ccnstUuted. Ho errors injuriousl.7 af
fecting the substantial rights ot the accused were committed du.ring the 
trial. In the opinion of the Board o! Review the record at trial is le
g~ sutficient to B11pport the findings and the sentence and to wa1Tant 
confirmation thereof. Dismissal is authorised upon conviction of a Tiola
tion of Article of War 93 or 96. 1 
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SPJGN'-CM Z70J72 1st Ind. 

_Hq ASF, JAGO, Washington 25, D~ C. 
FEB 7 ·- 1945 

TO: Tbe Secre·tary of war. 

1. Herewith 'transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lie11tenant Vfilbur c. Thompson (0-1590853), Quarter
master Corps. 

2. · I concur 1n the opinion or the Board of Review that the 
record of trial is legallyrsui'.t'icient to support• the findiDgs and 
the sentence and. to warrant confinoation thereof. I recommend 
tllat the sentence be conf1rmed but suspended d~ng good behavior. 

3. Inclosed are a draft or a letter for your signature, trans
mitting the record to the President for his action.t and a f9rm ot 
Executive action designed to carry into et.feet the foregoing recom
mendation, should such action meet 111th approval. · 

3 Incl.a MIRON C. CRAJ4ER 
Incl l · - Record of trial Major General 
Incl 2 - Dtt. of ltr. for The Judge .A.dvocate General 

•ii• Seo. ot War 

Incl 3, - Form of Executive · 


action · 

(Sentence ~ontirmad. 1::Ja.t execution ·suspended. G.C.K.O. 103, 
24 Mar 194S) . 
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WAR DEPARTMENT 

l.rmy Service Forces 


In the Office of 1he Judge Advocate General 
 (253)
Wa.shingtcn, D.C. 

SPJGQ 
.. ·3 JAN 1945CM: 270398 

UNITED STATES 	 ) INFA.NTRY REPIACEMEl-JT TRAINING CENTm 
) Camp Roberta, California 

v. 	 ) 
( ) Trial by o.c.:at., convened at 

Private LINDRETH C. DuPUIS ) Camp Roberts, California, 24 
(39594185), Company B, 82d ) November 1944. Dishonorable 
In!antr;y Training Battal.ion, ) discharge and caifinement 
Camp Roberta, California.. ) for ten (10) years. Disci

) plinary Barracks. 

HOLDmo b7 the BOARD OF REVIE'K 
UDR.EWS, FREDERICK and BI:mm, Judge Advocates. 

1. The Board of Review ha.s examined the record of trial. in the 
case of the aoldier named above. 

2. · The accused was tried upon several Cba..rges and Specificationa 
of l'lhich oril.y Specifications 1 an:1 2 of Charge ll need be made the 
wbject or comment in this holding. The remaining Charges and Speci
fications involve al.legations of desertion (Charge I and Specification), 
and of th" making and uttering of worthless checks with the intent to 
defraud (Chlrge II and Specifications 3 ani 4; Additional Charge am 
Specifications 1, 2 and 3). The Charge and Specifications 'With which 
this holding is cone erned are as tollows a 

CHARGE II, Violation or the 	96th Article or War. 

Specification ls In that Private Lindreth c. DuPuis, 

Company B, 82nd Infantry- Training Battalion, Camp 

Roberts, California, did, at Camp Roberts, Ca.11.f'ornia, 

on or about 17 August 1944, with intent to defraud, 

wrongtull:- and unlawfully make and utter to 1st 

Lieutenant c. R. Storer, Chaplain, a certain check 

in words and .figures as follows, to 1dt1 


Topeka, .Kan. (Ink) 
90-770 ~R8iiiRT8-~R 90-770 (Ink) 

12th and Mission Streets ·No •. ___
1lerch9.nts National Bank (Ink) 
~-AMERIGA ( Ink) 

National Tru5t and A.ssociationSavings 

=-~~~!S,~~~i'., (Ink) 17 Aug. (Ink) 19 44 {Ink) 


p~: ~·---~Ca::,s::;:h.-1CuI::::;:;Dk::..l~---------· 3,oo ·cink) 
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Three Dollars ---------(Ink)------Dollars 

39594185 (Ink) . Mrs Julia Hutchinson (Ink) 
co. B. 82nd rnr. Tng. Btn by /s/ Lindreth c. DuPuis (Ink) 

and by mea.ns thereo.t did !raudulently obtain from the 
said 1st Lieutenant c. R. Storer., Chapl.a:in, the sum 
of $.3.00 lawful money of tha United States, he, the 
said Private Lindreth c. DuPuis, then wall knowing 
that the said Yrs. Julia Hutchinson did not have any 
account with the Merchants National. Bank, Topeka., 
Kansas., for the payment of. said check. 

Specification 2s same as Specification 1, but alleging · 
check made and uttered to Glen E. Mallory., R. N • ., 
at Paso Robles., California., in the amount of $~.oo. 

J. The above Specifications allege the making and uttering o! 
worthless checks by tha accused against the account of Yrs. Hutchinson 
{his mother) in the Merchants Natic:nal Bank, Topeka., Kansas., setting 
forth that the accused, at the time the checks were issued., knew that 
Yrs. Hutchinsoo did not have an accoi.mt with the bank described. The 
evidence for the prosecution establishes that the accused issued the 
checks in question, receiving cash in return for than (R. 10., ll)., 
and that they were returned to the persons ffllo cashed them together 
with a memorandm of the bank 1n each case to the effect that the 
drawer had no account {R. 10., 11; Exs. 2, .3). The accused signed 
the checks with his mother's name "b;r Lindreth c. DuPuis• (Exs. 21 .3). 
1bere was no evidence either tha.t the accused lacked authority to 
draw upon his mother• s acc01.mt or that., at the time the checks nre 
drawn, the mothe~ had no account at the bank. A motion for findmgs 
of not guilty as to these two Specifications was made at the close 
o! the prosecuticn1 s case and ns denied (R. 14). 

4. 1be onl;r evidence for the defense consisted of the testimoey 
of the accused, given after he had been advised of h1s rights as a 
witness. His testimony with respect to Specifications land 2 •s 
principally to the effect that his mother had authorized him to draw 
on her account {R. 15, 18., 19, 20)., and he did not at any point 
admit that his mother did not have an account at the bank at the 
time or issuance or the checks. 

5. · It is apparent that the evidence as outlined above is legally 
insufficient to support the findings of guilty of Specifications l 
and 2 or Charge II. 1he Specifications allege that the accused ma.de 
and uttered the checks 1n question with intmt to defraud., knowing, 
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at the time., that the account against which the7 were dra'l'ln was non
existent, Since it is not charged that the accused signed the checks 
without authority, it must be assumed that he had' such authorit;r, 
as, indeed, the evidence indicates, and the charge or fraud theretore 
must rest upai a showing that he knowingly- issued c:hecks against a 
naiexistent account. Not only- 11 the record lacking in evidence of 
such knowledge, bit there 1& a complete absence of proof that the 
accused's mother did not in fact have an account at the time the 
checks were dram. The memoranda o! the bank which were attached to 
the returned checks did not even constitute competent evidence of 
the nonexistence or the account at the time the ch~ks were iresented 
for pa;yment to the bank (Dig. Op. JAG, 1912--40, sec. 395 (16)). Cer
tainl.J', therefore., neither they nor the tact that the checks were not 
paid mq be accepted as evidence that the account did not exist at 
the time the checks were dr&llD (CM 242967, Heltai, 'Z1 BR 239). 'The 
en.dance therefore is not su!'ricient to sustain the findings of guilty 
ot the offenses set forth in these Speci!icatiais. · 

6. For the reasons st& ted, the Board or Review holds the record 
or trial legally insufficient to support the findings ot guilty of 
Specifications 1 and 2 of Charge II. With these exceptions., .the record 
ot trial is le,al.ly- sufficient to support the findings and is likewise 
legally suf'ticient to support the sentence as modified by the review
ing authority. 

~~. CL..~ Judge Advocate. 

(Ckl Leave) , Judge Advocate. 

~ , Judge Advocate. ~- 
. / . 
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1st Ind. 

'JAN 6 1945war Department, J.A.G.o., - To the Collllllailding General, 
Wantry Replacement Training Center, Camp Roberts, California. 

l. In the case of Private Lindreth C. DuPuis (.'.39594185), Company 
B, 8'2d Infantry Training Batta.lion, Camp Roberts, California, I concm
in the foregoing holding by the Boa.rd of Review and !or the reasona 
therein stated recan:meni that the findings or giilty of Specifications 
l and 2 of Charge II be disapproved. Upcn compliance with this recom
mendation, and under the provisions of Article of War 50f, you will 
have authority to order the execution of the sentence. 

2. The maximum caifinement authorized for the offenses involved 
in Specifications l and 2 of Charge II aggregates one year. Since, 
as roted, the record of trial is legally insufficient to support the 
findings of guilty of those Specifications, it is recomnended that 
the period of confinement be reduced to nine years • 

.3. When copies of the published orders in this case are !or
warded to this office they should be accompanied by the foregoing 
holding an:3. this indorsernent. For ccnvenience of reference am to 
f'acilitate attaching copies of the published orders to the record in 
this case, please pla.ce the file nuni>er of the record :!.n brackets 
at the md of the published orders, as follows, 

(Clil Z70.'.398) • 
....... 

·~ -. 

Myron c. Cramer, 

Major General, 


The Judge Advocate General. 

1 	 Incl. 


TI.ecord of trial 




WAR. DEPARThIBNT 
Arrrry Service Forces 

In the Office of 1he Judge Advocate General (257) 
Washington, D. c. 

SPJGQ ,10 j\U 1'45CM 270400 

UNITED STATES ) INFAN'.L'RY REPLACEMENT. TRAINDlG CENTER 

v. 	 ~ Trial by G.C.M., convened 

) at Camp Blanding, Florida., 

First Lieutenant JOEL P. ) 30 November 1944. Dis
. LAWSON (0-1822.591) 1 ) missal. 
Infantry. ) 

OPDlION of the BOARD OF REVIllf 

ANDREl{S., FREDERICK and BIERER, Judge Advocates 


l. The Board of Review has examined the record of trial in the 

case of the o!i'icer nemed above and subr.iits this., its opinion, to The 

Judge Advocate General. 


2. The accused was tried upon the following Charges and Speci

fications., as amended in some minor details by proper authority and 

without objection at the· trial., before arraignment, 


CHA..~GE1 Violation of the 9Sth Article of war. 

Specification 1: In that 1st Lt. Joel P. La:trson., now 
of Company F, formerly of Company B, 21.Sth Inf'antry' 
Training Battalion, 66th Infantry Training Regiment, 
Camp Blanding, Florida, did at Sylvania, Georgia, on 
or about 26 June 1944 with intent to defraud, 'Wl'ong
full;r and unlawtully make and utter to Screven Drug
Co,, a certa:1n check, in words and figures as follows, 
to witz 

26 June 1944 

Bank Guranty Bank & Trust Co. 

City and State oatesv.1.l.le, Texas 

Pa;r to 

· Order of Screven Drug Co. $10, 00 
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Ten _ _._________OOLLARS 

For value·received I claim that tfie above 
amount ·is on deposit in said bank in my name sub
ject to this check, and is hereby.assigned to 
payee or holder hereof. • . 

No. _______,._ /s/ 	 Joel P. Lawson 
0-1822591 

and by means thereof, did fraudulently obtain fran 
·screven Drug Co. the sum of 110.00, he the said 1st 
Lt. Joel P. Lawson, then well knowing that he did 
not have and not intending that he should have any 
account with the Guranty Bank & Trust Co., Gates
ville., Texas, for the payment of said check. 

Specification 2: In that 1st Lt. Joel P. Lawson, now of 
Company F, formerly of Company D, 215th Infantry 
Training Battalion, 66th Infantry Training Regiment, 
Crunp Blanding, Florida, did at Fort Benning, Georgia, 
on or about 26 July 1944 with intent to defraud, 
'WI'ongfully and tmlawfully make and utter to Fort Benning 
Exchange, a certain check, in words and figures as 
follows, to wit: 

26 July 1944 

FIB.ST NATIONAL BANK 
STANTON, TEXAS 

Pay to the order of Post Exchange $15.00 
. 

. Fift'3en and no/100 ,: _ --OOLLARS ·· 

/s/ 	 J.P. Lawson 
1st Lt., Inf. 0-1822591 

and by means thereof, did f~audulently obtain.from Fort 
Benning .Exchange the sum of $15.00, he the said 1st Lt. 
Joel P. Lawson, then well knowing that he did not have 
and not intending that he should have sufficient funds 
with the First National Bank, Stanton, Texas, for the 
payment of said check. 

Specification 3 a In that 1st Lt. Joel P. Lawson, now of 
Company F, formerly of Company B, 215th Infantry 
Training Battalion., 66th Infantry Training Regiment., 
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Camp Blanding, Florida, did at Fort Benning, Georgia, 
on or about 28 July 1944 with intent to defraud, 
wrong.t'ully and unlaw.t'ully make and utter to Fort 
Benning Exchange, a certain check, in words and 
figures. as .t'ollows, to wit: 

28 July 1944 

First National Bank 
Stanton, Texas 

Pay to the order of Post Exchange $12.00 

Twelve and no/1~---------00UARS 

/s/ 	J.P. Lawson 
1st Lt., mt. 0-1822591 

and by means thereof, did fraudulently obtain from 
Fort Banning Exchange the sum o.t' $12.00, he the said 
1st Lt. Joel P. Lawson, then well knowing that he did 
not have and not intending that he should have suffi 
cient funds with the First National Bank, Stanton, 
Texas, for the payment or ~aid check, 

Speci.fication 4: (Withdrawn by direction of appointing 
authority). 

Speci.fication 51 In that 1st Lt. Joel P. Lawson, now of 
Company F, .formerly of Company B, 215th Infantry Train
ing Battalion, 66th Infantry Training P..egiment, Camp 
Blanding, Florida, did at Swainsboro, Georgia, on or about 
20 June 1944 with intent to defraud, wrongfully and un
lawfully make and utter to The Citizens Bank of Swains
boro, Swainsboro, Georgia, a certain check, in words and 
figures as follows or to the following effect, to wit: 

20 June 1944 

First National Bank 
Stanton, Texas ' 

Pay to the order of The Citizens Bank of s;ainsboro 
$18.00 

Eighteen and no/100--- -------OOLLARS 

./s/ 	 J. P. Lawson 
1st Lt.,.Inf. 
0-1822591 

- 3 
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and by means thereof, did fraudulently obtain fran 
The Citizens Bank of SWainsboro the sum of $18.00, 
he the said 1st Lt. Joel P. Lawson, then well knowing 
that he did not have and not intending that ho should 
have sufficient f'unds with the First National Bank, 
Stanton, Texas, for the payment of' said check. 

Specification 61 In that 1st Lt. Joel P. Lawson, now of' 
· Company F, formerly of Compaey B, 215th In!antry 

Training Battalion, 66th Infantry Training Regiment, 
Ca.mp Blanding, Florida, being indebted to General 
Finance & Investment Corp., Augusta, Georgia, in the 
sum of $45.45, which amomit became due and payable on 
or about 3 June 1944, did at Fort Benning., Georgia, 
and Camp Blanding.,,. Florida., from 3 June 1944 to 18 . 
September 1944, dishonorably·fail and neilect to pay 
said debt. 

Specification ?1 In that 1st Lt. Joel P. Lawson, now of' 
Company F., formerly of Company B, 215th Infantry 
Training Battalion, 66th Infantry Training Regiment, 
Camp Blanding, Florida, being indebted_ to General 
Finance & Investment Corp., Augusta, Georgia., in.the 
sum of $45.45, which amount became due and payable 
on or about 3 July 1944, did at Fort Benning, Georgia, 
and Camp Blanding, Florida, from 3 July 1944 to 18 
September·1944., dishonorable fail and neglect to pay 
said debt. 

Specification 81 In that 1st Lt. Joel P. Lawson, no,r of 
Company F, formerly of Company B, 215th In!antry 

, Training Battalion, 66th In!antry Training Regiment, 
Camp Blanding, Florida., being indebted to General 
Finance & Investment Corp., Augusta, Georgia, in the 
s~ or e45.45, which amount became dul and payable 
on or about 3 August 1944, did. at Fort Benning,· 
Georgia., and Camp Blanding., Florida., from 3 August 
1944 to 18 September 1944, dishonorably fail and 
neglect to pay said debt. · 

ADDITIONAL CHARGE Ia Violation of the 95th. Article of war. 
. ... .. 

Specifications In that 1st Lt. Joel P. Lawson, n~ .of 
Compaey F, formerly of Compaey •B1', 215th Infantry 
Traizµng Battalion, 66th Infantry Training Regiment, 
Camp Blanding., Flortra, with intent to defraud, did 
at Augusta, Georgia, on or about 18 May 1944 unlaw
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fully pretend to General Finance & Investment 
Corporation that he was the owner or a certain 1941 
Dodge coupe autorr.obila Motor No. Dl9-96l22, and hutl 
the right to convey the title thereof, well knowing 
that said pretenses were false, and by means thereof did 
fraudulently obtain from the said General Fina.nee & 
Investment Corporation the sum of $450.00. 

ADDITIONAL CHAP.GE IIi (Finding of not guilty). 

Specification: {Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications and was found 
guilty of the Charge and of Additional Charge I and all Specifications 
thereunder, and not guilty of Additional Charge II and its Specification. 
No.evidence of previous convictions was introduced.' He was sentenced 
to be dismissed the service and to forfeit all pay and allowances due· 
or to become due. The reviewing authority approved only so much of the 
sentence as provides that accused be dismissed the service, and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence for the prosecution established the following 

facts. 


The accused 1a in the military service, in the grade and organiza
tion specified (R. 8). 'l'he. signatures on the checks and conditional 
sale contract involved are those of the accused. (Stipulation, R, 9; 
Ex. A). 

Specification 1 of the Charge. 

On or about 26 June 1944, the accused identified himself to 
Sydney J. waters, pharmacist, doing business as Screven Drug Company, 
at Sylvania, Georgia, and presented his check for $10,·in words and 
figures as specified. Mr. Waters received the check and gave the accused 
$10 therefor, less 10¢ for exchange. The check was fo;r1varded through 
banking channels for pa;yment, but dishonored for want of sufficient 

· funds. (Deposition, R. 9; Ex. B). The accused had an account with the 
. drawee bank, Guaranty Bank and Trust Company ot Gatesville, Texas, fran 

June 1943 to 21 February 1944, The account was closed on the latter 
date, and 'thereafter the accused had no account there {Deposition, R. lOj 
Ex, C). 

Speci~ications 2 and 3 of the Charge. 

Tha Fort Benning Exchange gave the accused $15, on· or about 26 J~r 
lc;>l.4 and on 0%'. about 28 July 1944, gave him $12, each in exchange !or his 
checks in words and figures aa specified, On being forwarded through 
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banking channelE for payment, the checks were dishonored tor want ot 
sufficient funds (Deposition, R. 10; Ex. D; R. 11; Ex. E). The accused, 
jointly with his wife, .had an account in the drawee bank, First 
National Bank of S.tanton, Texas, wherein he had deposited $35 on 4 
November 1943 and $147. 50 on 4 January 1944. Withdrawals by checks 
had reduced the balance to $5.37 on 31 January 1944, $4.37 on l 
March 1944,.at which amount the balance stood thereafter. There were 
no other deposits, and the accused had no other account in that bank 
(Deposition, R. llJ Ex. a). 

SFecification 5 ot the Charge. 

The Citizens Bank of Swainsboro, Georgia, on or about 20 June 1944, 
gave the accused $18 in exchange for his check in words and figures as 
specified. On being forwarded through banking channels, the check was 
dishonored tor want of sufficient funds (Deposition, R. 11-J Ex. F). The 
drawee bank was the First National Bank of Stanton, Texas, as in 
Specifications 2 and 3, and the only account there maintained by the 
accused had stood at a balance of $4.37 since 1 March 1944 (Deposition, 
R. 11; Ex. G). . 

Specifications 69 7 and 8 of the Charge1 Additional Charge "I 

and the SFecification. 


On or about 18 May 1944, the accused borrc,y,ed $450 from General· 
Finance and Investment Corporation, of Atlanta, Georgia. To secure the 
repayment of this loan with accruals and certain expenses, he executed 
to that Corporation a defeasible bill of sale ot a 1941 Dodge coupe 
automobile, motor number D 19-96122, and his promissory note for 
$545.40, payable in twelve equal monthly installments of $45.45 each, 
commencing on 3 June 1944, due successively on the third day or each 
month thereafter. Of the$450 principal sum of the loan, $24S,S4 was 
paid to a garage for installing a new motor in the car, $81.46 was 
paid to the accused, and $120 was sent by the lender's check to 
McEwen Motor Company to pay the •balance• on a previous loan on the 
car. 'l'he $120 check was subsequently returned, with the information 
that the true balance on the earlier loan was not $120, but $660. 
Accused was credited on the new loan with this tl20. Ultimately the 
lender assigned its note and bill of sale to a motor company, at a 
discount. Meanwhile the accused defaulted on the thre~ monthly pay
ments which fell due on .3 J\ll'le, 3 July and 3 August, and made no 
response to repeated requests for payment. The bill o.f' sale contained 
provisions warranting title in the accused, free of encumbrances, with 
full right to sell (Deposition, R. 11; Ex. H). At the time o.f' the 
:foregoing Georgia transaction, the accused's interest in the car was 
that of the purchaser under a conditional sale contract from McEwen 
Motor Company o.f' Big Spring, Texas, dated 8 July 1943, signed by the 
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accused, whereby tiUe was retained.in the seller until payment should 
be made in full. Jlrs. L. E. Jobe, of Big Spring, Texas, who had !mown 
the accused about three years, had paid the automobile dealer $500, the 
down payment on the car, leaving the qalance, $720, payable in twelve 
monthly installments of $6o each, begirming 10 August 1943. On 13 
November 1944, when Mrs. Jobe testified by deposition, $66o remained 
due on this contract, and she had paid the dealer and taken assignment 
of the contract. Inferentially, the accused or someone on his behalf 
had paid one payment of t6o at some time in the inver~·~ming fifteen 
months (Deposition, R. 12; Ex. J). General Finance.and Investment 
Company, of Augusta, Georgia, assigned its note and contract at a dis
count to Harrell Motor Campany, of Phoenix City, Alabama (R. 11; Ex. H). 

4. The accused, duly advised of his rights, elected to remain 

silent, and introduced no evidence (R. 12). 


5. As to Specifications 1, 2, J and 5 of the Charge, the evidence, 
with its attendant inferences, is clear and complete. The accused 
_officer 	presented to business institutions four personal checks for 
cash for his accomodation, three of which were drawn by him on an 
account which for months had been depleted to a nominal balance substan
tially less than the amount of any one of the three checks. The othe~ 
check was drawn by him on a bank account which had been closed and discon
tinued over four months previously, wherein he had no credit. In each 
case, he received the money called for by the check presented. Un
explained, these transactions give rise oniy to one reasonable inference: 
that he intended the frauds which he perpetrated, and did not believe 
or intend that he would have funds or credit with the drawee banks so 
that the checks or a:ny of them would be honored on presentation for pay
ment. 

As to Specifications 6, 7 and 8 or the Charge, involving the failure 
and neglect of the accused to pay three successive monthly installments 
of his automobile loan in Georgia, they being the first installments to 
fall due, the evidence must be considered together with that concerning 
the automobile transaction generally, otherwise applicable to Additional. 
Charge I and its Specification. The gravamen of the offense o.f dis
honorable failure of an officer to pay his debts lies in the dishonor
able character of such failure, arising from circumstances which so 
characterize it, not from the default alone. (CM 246776, Dittmer, 30 
BR 1~, 170)., quoting from Winthrop, .Military Law and Precedents, 2d . 
,ct., rep. 1920, page 715: 

•In these cases, in general, the debt was contracted 

under false representations, or the failure to pay char

acterized by deceit, evasion, false pro!Dises, denial of 

indebtedness, etc., and the neglect to discharge the 

obligation, at least in part, ·was continued for an uncon

scionable period. Some such culpable and dishonorable 
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circumstances should characterize the transaction to 

m~e it a propel' basis !or a military charge.• 


Here., the accused had,newly obtained a loan from a· business concern 

on an automobile on which he already owed $660 of the purchase price to 


'the dealer., and on which he had paid not more_ than one $60 installment 
out of ten such install.m,nts which had then fallen due. Frcm ordinary' 
business experience., as the loan was made in Georgia on a car bought 
in Texas., we may infer that he was enjoying the possession and use of the 
car. The down payment., $500., had been made for him by a woman evidently' 
interested in his com.tort and welfare., who subsequently took up the 
badly defaulted balance of the purchase contract. Hia contraot with 
his Georgia lender recites that he has title to the automobile free of 
liens or encumbrances., with- run right to •conveyt' it. In view of 
the preexisting contract with the car dealer., this was a bald falsehood. 
It is clear from the evidence that the representation so involved wu 
modified by sane further information given to the Georgia lender., as that 
lender appropriated $120 of the proceeds of the loan to pay the •balance• 
due the car dealer. Resort to inference should be unnecesSU7 to find 
,ma.t the actual representationwas., since an official,of the Georgia 
lender testified by deposition., but since the loan was ma.de and the 
specific sum o! e120 was applied for the p~ent of the s1lll remaining due 
the dealer., we ma.y- infer that the representation was that the payment 
of that sum would validate the recitals of ta.loan contract., and leave 
title to the car in the-accused., free or prior encumbrances and with the 
right to sell the car. With or without such representation., those 
recitals were !alse., as there was a prior encumbrance of $660 well known 
to the accused., long past due., which the piQ'JIIDt of $120_ would not remove_. 

Under those circumstances, calling for especial diligence by the 
acou.sed to pay off such a loan and improve his· badlJ'" damaged credit, hi• 
total !allure to pay my or the monthly installments as they became due 
on the new loan, unexplained and unextenuated, was not only careles1 
and irresponsible, but dishonorable, and reveals· a disposition to enj07 
luxuries and advantages at the expense of others not obligated to hill, · 
and a disdain for his own obligations, thoroughly unbecoming an officer 
and a gentleman. Accordingl7, Specifications 6., 7 and 8 are :fully sua
tained. 

The !acts established with reference to the same loan transaction 
sustain Additional Charge I and its Specification. On the falae pre-_ 
tenses above discussed, concerning hia right to sell er -encumber the 
autanobile, the accuaed :fraudulently' obtained !ran the lender the sum of 
$450. or this sum, he received $8li;46 in money, $248.54 wu expended 
on his behalf' for improving the car, and the remaining $120 was appro- . 
priated and made available tor payment on. his behalt to h11 creditor, all 
presumably with his acquiescence and at his direction, as no·objectian 
or complaint appear, on his behalf regarding this di1tribution ot t:}le 
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loan., and it is a distribution appropriate to the circumstances under 
which it appears that the loan was made. 

6. War Department records indicate that the accused officer is 
30 years of age., formerly married but divorced in March 1942 and 
single thereafter. However., it otherwise appears that he is remarried 
and has a child. In civilian life he was a farmer in Texas., later 
employed in road.construction and by the Civilian Conservation Corps. 
He had three years high school education and six months secretarial. 
training. After enlisted service from 20 November 1940., he was 
collllllissioned second lieutenant., Army o.f the United States., 4 December 
1942., through Officer Candidate School at Ca!!Ip Hood., Texas., and 
promoted to the grade of .first lieutenant 2 April 1943. 

7. The court was legally constituted. No errors injuriousl7 
affecting the substantial rights of the accused_w~re committed during 
the trial. In the opinion o! the Board of Review-the record o! trial 
is leg~ sufficient to support the findings and the sentence and to 
warrant confirmation thereof. Dismissal is mandatory upon conviction 
o.f a violation of Article of War 95. 

~ G?. ~., Judge Advocate. 

l Judge Advocate • 

. ,-~~•~---v- ',,1-7 I • . 
~/~ Judge Advocate, 
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.SPJGQ-Cll 270400 	 1st Ind 

liq ASF, JlGO, 'Washington 2S, D. c., fEB 1- 194S 
-TOI The Sec~iiar7 ot -..i-. 

1. Hernith transmitted .:f'or the act1011 of th• President are 
the record of trial and the opin1011 ot the Board ot ~811' in- the case 
of First ~sute:nant Joel P. X.ws011 (0-1~591), :rntantr.,. 

2. I concur 1n the opin1011 of the Board or Rn1ew that the record 
ot trial is legal.:q sufficient to support the .t1nd1ngs and sentence and 
to wr:rant conf'irmation ot the sentence. I recommend that the sentence 
as approyed b;r t.he rniewing authority' be contirllled and carried into 
execution. 

3. Inclosed are a draft of a letter tor J'OU1" •1.gn&ture trans
mitting the record to the President .tor his acticm, and a tom o.t 
ExecutiTe action designed to carr;r into effect the recommendation here
inabon made, should nch action meet ld.th approval. . 

- ' ._ 

3 	Incle :u.rBON C. CRAJl!ll 
l.· Record of tr.l&l Major-Gcleral 
2. Dtt ltr sic ot S/r The Judge Advocate Oer.ieral. 
3. Form ot action 

(Sentence as apprcm,d by reviewing authorit7 confirmed. 
o.c.M.O" 121, S A.pr 194S) .. 
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WAR DEPARTMENT 
A.r:rry Service Forces 

In tile Office of The Judge Advocate General (267) 
Viashington, D. C. 

SPJGQ 
C'."1 270425 · s n:s 19.i1s 
UNITED STATES 	 ) CAMP BF.ALE, CALIFORNIA 

) 
v. 	 ) Trial by o.c.M., convened at 

) Camp Beale, Cal.i!ornia, 10, 
Private CLINTON STu'VJ::NSCN ) ll and 13 November 1944. 
{38147920), Company B, ) Death by hanging. 
Fifth Replacement Battalion., ) 
.Army Service Forces Personnel ) 
Replacement Depot, Camp Beale, ) 
California. ) 

OPINION of the BOARD OF Rl!.1'ml 

ANDP.EV/S., FREDERICK and BIERER, Judge Advocates 


.~ l. The record of trial in the case of the soldier named above 
has been exacined by the Board of Review and the Board submits this., 
its opinion., to The Judge Advocate General. · 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Clinton Stevenson., Company 
B, Filth Replacement Battalion., A.rrrry' Ser:vice Forces 
Personnel Ri:lplacement Depot, Camp Beale, California, 
did, at Isleton, California, on or about October 17, 
1944, with malice aforethought, w:Ul!u.Uy., deliberately., 
feloniously., unlaw.t'ully, and with premeditation kill 
one Private King D. Blanshaw, Jr., a human being, by 
cutting him with a knife. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. No evidence of previous conviction was introduced at the 
trial. He was sentenced to be hanged by the neck until dead. All o! 
the members of the court present at the time the vote was taken on 
the .finding and the sentence., respectively., concurred therein. The. 
reviewing authority ap~roved the sentence a.~d fon1arded the record 
of trial :tor action under Article of War 4S. 
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3. The evidence for the prosecution, brie~ summarized, -is-~ 

followsa 

The accused and the deceased were both members of a group of Sl 
soldiers o:r Company B, 5th Replacement Battalion, .J.ns:/. Service Forces 
Personnel Replacement Depot, regularly stationed at. Camp Beale, C&li
fornia, but who, on Sunday., 15 October 1944, were at Isleton, Calitornia, -. 

, 	 on a three day pass so that they might engage in employment at the 
National Cannery Comp9.D1 located there (R. 7", 8~ '71., 171). · 

While in Isleton the men 11'8re quartered in the schoolhouse 'Which 
contained a couple o! small rooms at one end ot a long b&ll-wa;y and a 
much larger room at the other end (R•.S, 173). ni& small roans nre 
occupied by the non-commissioned o!ficers. (R. 7,· 75) ·and about 25 or · 
JO of the enlisted men, on an average, slept 1n the lar_ge room (R. 8). 
This room was 32 feet long· and 25 feet, 10 inches wide and ,ras .turnisbed 
with folding cots (R. 53, 78J Pros. Exs. H to M, inclusive).. Both the 
accused and the deceased .nre quartered 1n th, large rocn (R. 81 .9 ). 

Accordi.Dg to Private Paul Jackson, 'lrho Yas one of the soldiers 
quartered 1n the schoolhouse, he was 1n the large room on -tha night 
of 16 October 1944, writing a letter, when a crap g~ was started 
sometime between 10 and lOaJO o'clock (R. 122, 147). 'l'here were abOQ.t. 
8 or 9 men plqing, (R. 100, 122, 142) among whcm nre Privates· Clarence 
E. J.dams, {R. 81), Albert Worthen {R. 99), tarenc·e Jones {R. JD7), 
David IC. carter {R. 122)., Robert L. Dslane7 _{R. 135), the accused (R. 
81; 99, 10'7) and.the deceased {R. 81, 101.,·108, 123,136). Others, 
among ,mcm were Privates Be~ J:acksOD.1 Ernest W1JJ1ams am Paul 
Jackson., were present 1n the rocm loll1ng on cots,. reading or vi:t,ing 
letters (R. 94, 115,147) and the;r later nre spectators ot tbs aventa 
which transpired. · · 

AS usual, under such circumstances., there :nre Tarious argments 
between the players from time to time (R. 1051 106, 109, lll, 116), 
one ot them suf!icien~ boisterous to arouse· one of the men who wu 
sleeping;-but he lf81lt back to sleep and nothing untoward occurred than 
(R. 135). 

Meammile AcialM., -who had gone out and returned at about midnight., 
got into the game and -when he did be noticed that the accused had an 
opened knife in his hand {R. '81). No one eJ.se in the game disp~d 
a knife (R. 90) BO Adams told.the accused -Stevenson, )"OU don•t need 
the knife ••• Put it 1n ,-our pocket• (R. 81). Delane7 said that he 
saw a kn:ife lying OD. the fioor_and heard Adams tall·the accused to pick 
it up and put it in his pocket. .Accused picked it up in his hand but 
still kept it •about a third open• 1'hile he ccntinued to argue with 
someone in the game. .ldams again told hia to close the lad.ta and put 
it in his pocket and then snatched it out o£ the accuaed•a band, closed 
it., and., handed it back to accused, 11ho put it 1n his pocket· (R. 1,36). 
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Jackson heard someone tell the accused to close the knife and put it in 
his pocket (R. l4?) and when ha looked around ha saw the accused hold
ing the knife, hal£ opened, with his hand between the blade and the 
handle. According to Jackson the accused later closed the knife and put 
it in his pocket (R. 148). Worthen saw the knife lying •right in front• 
o:r the' accused but later saw Ad.ams close it and give it to the accused 
(R. 100~ 104). Adams said he·took the knife out o.t the accused's hand, 

gave it back to him, and he then put it in his pocket (R. 81, 90). 


At some time during the pl.¢ng, the accused asked for and ob-"· 

tained the loan of $2.00 .tram Bernard Jackson (R. 116, 151). 


Thus the game progressed until in due course, it was again Blan

shaw1s turn to play. What transpired thereafter is best detailed by 

the evidence o.t those who were eye-witnesses of the episode• 


.According to Carter, Blanshaw threw down a dollar and said •I'll 
shoot all of that- and the accused, picking up the money, said: •Shoot:, 
I got you faded• (R. 123). Blanshaw said •I don't want you to hold my 
money; put my money in the middle o.t the board so I can see it•. Ac
cused replied: •I 1ve been holding everybocy- else's money; how came I 
canrt hold yours?• Blan.shaw again said: •:.tm, I just don 1t want you 
to hold my money. Put my money- 'llhere I can see i tt'. They argued back 
and forth, Blanshaw saying: lll)o you think you're bad• or words of some 
s1m1Jar import (R. 128) to llhi.ch the accused replied: -Man, do you 
know who you are talking to? Do you know I am Stevenson?• Blanshaw said 
he didn, t care who he was, and as they continued to bandy words the ac
cused ran his hand in his pocket, •looking Blanshaw in the eye•. Carter 
then told the accused not to break up the game over such a small matter 
but no attention was paid to the remark. Saneone then advised Blanshaw 
that the accused did not want him to usa his (the acoused 1s) dice and to 
go to bed. Thereupon Blanshaw picked up his money and reached for a .corne1 
ot the blanket on which they were pl~g., s~, •I.tI can1t shoot your 

'"dice, then you 1ll have to get another blanket to gamble on• (R. 124). 
At this the accused said: •I wouldn't take that blanket if I was you• 
but Bla:nsha,r nevertheless picked up the blanket and started walking 
nay. The accused had been looking Blanshmr in the eye and was with
druing a knife fr;;,m his pocket, opening it up with one hand as it came 
.:.ilt (R. 125). ('ro show that this could be done, Carter demonstrated 
J.t to tho qo.;:rt by "rlthdrarlng the knife .tram his pocket, opening it 

with the one hand as he did so (R. 126)). The accused then held the 

knife 1n his hand dam near his pocket and as Blanshaw turned away., he 

jumped up ·:tran the noor and started cutting him. Someone yelled:

anon•-t; out that man• but it was _too late; Blanshaw had already been 

stabbed as•his back waa·turned toward the accw,ed. Blanshmr then turned 

around, ba.clatd a;;;q £r0111 the accused, trying to get away and .tell·over 

a cot. He crawled under the cot crying out: •Man, don't cut me no more. 

Som:;b~ :stop him. I.t its my money you want, go ahead on and take it 

but don't cut me no more.• Accused then took him by the legs and started 
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stabbing them. Blanshaw struggled but gradually weakened (R. 126). 
Accused then pulled him out !ran under the bed and cut his stanach 
so that •his intestines rolled out•. Bernard Jackson grabbed the 
accused by the arm and told him not to bother. :ijlanshaw any more 
whereupon the accused kicked Blanshaw in the !ace (R. 127). 

Delaney testified that when the time ·came £or Blanshaw to play he 
threJr two, silYer., half-dollars on the noor and said he would •shoot• 
them. Accused picked up the maiey and told him to •shoot- but Blan
shaw protested and saida •Take nr:, money and lay it on the noor. I 
don•t need you. to hold my moneya. Thus they argueq. back and forth, 
Blanshaw insisting that the accused put Blanshaw' s money on the floor 
(R. 136). At one time Blanshaw said of the accused& •He wa.sn•t no 
big hen's ass il he did-shit Boston eggs• (R. 140) .. · Accused £inal.l.7 
said: • If' you want the dice go ahead on ami shoot them. I got you 
faded. If you don•t want to shoot, turn them loose•. There were 
two pair of dice in the game, one pair belonging to the accused. Blan
shaw, accordingly threw accused's dice on the blanket and picked up the 
other pair. but the accused still held Blanshmr1s money. Thereupon 
Blanshaw tbrew the dice down sap.nga •ru get my blanket and go to 
bed• (R. 136). During this argument Delaney saw the accused abstract a 
knife fraa his pocket while he watched Blanshaw. As Blanshalr •just 
kept on arguing and cussing at Stevenson• although Delaney kept 11push
inga him, Delaney •slid bacica from the game because he •smr it coming• 
(R. 137}. Accused then threw Blanshaw I s mcney on the blanket and Blao

shaw stooped and picked up the money and a corn~r o:£ the blanket; thrCJW'

·1.ng it over his shoulder and dragging it {R. 136). The accused then got 

up, and stepped on the corner of the blanket, and this action caused · 

Blanshalr to be pulled around (R. 136, 139, 140). As he turned, the 

accused stabbed him in the neck 'Iiith the knife and Blanshaw !ell to the 

floor kicking (R. 136, lJ?). As he did so he thrn the two hal..t-dollars 

on the noor sayinga •Take the moneye and cried outa •Som.ab~ stop 

him from k:1JJ1ng meJI. Accused was down on him, stabbing him '111th the 

knife. Someone jumped up and grabbing the accused•s arm, pulled him 

away saying: •Stop cutting him; don I t stab that boy no more•. The 

accused walked away but returned and •stomped• Blanshaw in the !ace (R. 

137) then he picked up Blanshaw 1s money and put it in his pocket (R. 143). 

Adams heard Blanshaw say •Put 'l1JY' money down; you. _don 1t have to : 

hold nr:, moneya and accused's reply: •Go ahead en and shoot-. Blanshaw, 

however, repeated his request. Accused then said •You don't have to 

shoot my crape and a.f'ter a while Blanshaw answered: •No, I don•t, 

bu.t I know what I can do; I can take my blanket and go to bed•. At 

this the men in the game started to get up from the noor (R. 81). 

The next th1.ng Adams knew., Blanshaw was falling up against the bed 

where he (Adams) was sitting and accused was •coming down with the 

knife, stabbing hi.Jnll. Blanshaw was pleading •Please don't let him kill 

me_•. Same money ( a hal.f.'-dollar and a silver dollar) fell to the noor 
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and the accused picked it up. One of :the men ran over and grabbed 
the accused who shook him off. By this time Blanshaw was on the floor 
beside the bed and the intervenor again grabbed the accused •and 
pulled him off• of Blanshaw. The. accused then walked away but "he 
came back and stamped him (Elanshav,) in the mouth with his feeta 
as whe was laying dO!IIl on the floor d~ (R. 82). 

Paul Jackson al.so heard Blanshaw ask the accused to put his money 
down. The accused then •pitched him the money1' and told him he couldn't 
shoot his dice any more•. Blanshaw then reached down to get his blanket 
and while he was doing so the accused was getting his knife out of. his 
pocket (R. 148, 149). By the time Blanshaw had straightened up., the 
accused had the knife out and open and struck Blanshaw in the neck with 
it (R. 148, 154). Blanshaw fell kicking, but the accused grabbed his 
leg and continued to stab him (R•.148). Blanshaw was "hollering •don 1t 
let him kill me; please don•t let him kill me••. Bernard Jackson then 
caught the accused by the arm and tried to pull him away but accused 
threw him down on a bed. Berna.rd Jackson again grabbed him by the arm 
and pulled him away but the accused went back and •stomped• Blanshaw 
(R. 150). 

According to Bernard Jackson's version Blanshaw got up and grabbed 
his blanket followed by the accused, who jumped up and stabbed him in 
the neck (R. 116). Blanshaw fell down but the accused kept on stabbing 
him •around the hips or butt and in the stomach11 after he was on the 
noor, al.though Blanshaw did not fight back and was saying: •Please 
don •t let him kill ma• (R. 116, 117). Jackson then went over to the 
accused and grabbed his arm but accused threw him over a bed. He got up 
and again grabbed the accused's arm but although he did not stab Blan
shaw anymore thereafter, he kicked him in the face several times (R. 
11?, 118). 

~ saw Blanshaw put a dollar on the blanket, 'Which the accused 
took and held against Blanshaw1s remonstrance •You don•t need to hold 
my moneya •. Accused said •I have been holding all the rest of the 
boys• money, so wey can•t I hold.yours?• Blanshaw insisted that he 
put down the money and after same argument he stooped down and picked 
up his blanket. Jones then heard scmeone say •Look out, he 111 cut 
you•, whereupon Jones turned and ran out of the room (R. 108). 

Worthen heard someone say •You can•t shoot. this man•s dice• and 
Blanshaw1s a.n3','9r: "?fall, if I can I t shoot the dice, you can•t 
shoot an my blaoket•. As he reached down to get his ,blanket, Worthen 
heard a •click8 which he took to be a knife and he also ran out of the 
door (R. 101) foUowed by others (R. 103, 106). 

Williams had gone to bed but was aroused by the noise made by the 
others. He saw Blanshaw ly:i..ne on the floor, \Tith the accused stand.
fog over him (R. 94). · 
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(272). 
Except .f'or the conversations to which the 'Witnesses thus testi 

fied, it is not shown that Blanshaw engaged in any other controversy 
with or used any vile or opprobrious epithets toward the accused 
or any other provocative remarks (R. 'i!"/, 97, 103, 119, 128, 140, 152). 

After the accused had been separated !ran Blanshaw he walked over 
to his bed but shortly thereafter went out to a latrine· (R. ~4) ldlere 
he ·told Bernard Jackson, who had accanpanied bim, that· •he was sorry he 
did it• (R. 118). . 

Meanwhile Corporal James E. Short, ,mo was sleeping in the small 

room, was a.roused by the disturbance in the building and received a 

report that saneone had been stabbed. Upon investigation he found a group 

of men ro1 JJ ing around in the hallway and, in the large room, where there 

were about 7 soldiers then present, he found Blanshaw lying on the noor. 

Blanshmr was not dead but ttrra.s taking his last breath• as Short entered 

the roan (R. 75, 79). 


When the accused returned to the room within a .f'ew minutes, he 

placed something under the cover of another man's bed (R. 94); then 

went over once more . to the body of the deceased. Adams said he 


· opened deceased' s shirt and he thought the accused was looking to 
see where deceased ,ras cut. Then he looked to see what deceased had 
in his pockets (R. 82). . Bernard Jackson~ who returned 1'ith the accused, 
saw him get down on the noor c;:lose-to the deceased and heard accused 
say, •Somebody" go get a doctor• (R. 118). When Jackson looked at the 
deceased later, he sa that his clothes were open (R. 119)• Carter 
said he heard someone s,q •scaebody" go get a doctora and that then the 
accused got down •over the boy's body and looked at him as if he was 
examining h1m9 (R. 127). Accused then saida •You all can get aeybody . 
you want; he won't do this man 8Jl1' good. This man is d~ (R. 83, 
95, 127, 150). Paul Jackson saw the accueed get down on the noor and 
•feel• the deceased and at this moment two 50¢ pieces fell to· the noor 
out of the deceased's hand and the accused put them in his pocket (R. 15Q). 

According to Delaney the accused then saids •There ain•t no use of 
you. all hiding and getting excited. That's nothi.Dg; that•s the fourth 
man I killed• (R. 137). Adams heard him say: •I1m sorry it happened 
but it had to happen; I lost 'fIJ3' temper• and then he added: -what are 
you all looking at,; you are looking like you never saw a dead man before• 

. That's my fourth•. Adams placed, the time of this remark at about )i, 
or 4 minutes atter the stabbing (R. 8,3). Carter testified that the . 
accused saids 11Man, I didn't mean to kill you, but you just made ma 
mad. That•s my !ourth one• (R. 127) and Delaney also heard the accuaed 
tell saneone: -Man, I didn't mean to kill you, but you made me mad• 
(R. 141). 
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Accused then walked over to his cot where he was later observed by 
both Adams and Delaney examining a wallet (R. 84, 85,139), after which 
he went to sleep (R. 94). 

Meanwhile Carter had telephoned for p8lice assistance and a doctor 
and by the time he returned t6 fae schoolhouse the Chief' of' the Isleton 
police, who had received a call at 12:15 a.m. (R. 66), arrived (R. 127). 
Sergeant George w. Garrett, the non-commissioned officer in charge of 
the enlisted men on pass, had been awakened just as the Chief of Police 
cane in the door. It was then about 12:35 a.m. (R. 9). Sergeant Garrett 
went with the policeman to the large room where they found the deceased 
lying on the noor (R. 10, 66). Sergeant Garrett asked lfWhat 1s the 
trouble?• and accused answered: •You needn't worry now, Sergeant, be
cause it•s all over now. He is dead; there can•t be nothing done about 
it• (R. 10). The Chief of Police testified that when he asked "who had 
done this• the accused answered that he did it (R. 66). Carter said that 
the acc~sed replied: •Ya, I done it; I done it• (R. 127). 

Sergeant Garrett then examined the body of the deceased to see 
if he was really dead and when he got up asked: -who did this?• to 
which the accused replied: •I did it• and added: •That's not the 
first gey- I've killed; that's the third @.Q" I put to sleep• (R. 10). 
The police chief' then asked the accused why he had done it and the 
accused explained that there had been a dice game during which the 
deceased had called him same vile names. When told that was no reason 
for.doing such a thing the accused said: -Well, I fight for my honora 
(R. 66). 

Within 10 minutes after the arrival of the chief of police, Dr. 
Godf're;y Steinert., a physician and surgeon of Isleton who ha.d been 
summoned by the chief arrived on ·the scene (R. 66) • He examined the 
body of the deceased and found one bloody spot on the upper portion 
of the right thigh; another wound on the lower portic:>n of the left 
chest; and on the abdomen a visible portion ot the intestinal contents 
had come up through a stab wound. There was a wound about an inch long 
over the lett collar-bone from which considerable blood came up through 
the shirt on the left side of the neck. This he caisidered the fatal 
woi.md because it appeared that several o£ the main blood-vessels ~g 
under that region had been cut (R. 43, 44, 48). The clothing of deceased 
was torn and cut (R. 43). After the "eXamination he pronounced Blanshaw 
dead (R. 127). 

The Chief of police removed the accused to the city jail at about 
1 a.m. (R. 67). 

Ther~after., Adams, whose cot had broken down and who then lay down 
on the accused's cot., found., under the comforter, the wallet which accuaed 
ha.d been seen examining some tiM previous (R. 76, 77, 79, 85., 150, 153). 

7 




(274) 

Corporal Short looked at the contents., which he had seen be!ore., and 
recognized it as the deceased 1s wallet. It contained $45.00 in bills., 
some pictures and a check stub (R. 77., 86., 153., 156). Short kept it 
until the military police _came and then sUITen9-ered it to them (R. 156). 

At 1155 a.m. Sergeant Garrett called the officer o.r the d~ at Camp 
Beale to make a report o.r the incident and requested that military police 
and an ambulance be sent to the schoolhouse but sometime between 2 and 
3 a.m. Sergeant Jack R. Vensel., Corporal Dale Cooley and enlisted per
sonnel.. or the milita.r;r police detachment at Sacramento., Cal.i!ornia, 
arrived in response to a call from police authorit:J_es in Isleton (R. 19,
:~J• They found between 12 and 15 soldiers in .the large room o! the 
schoolhouse and saw the deceased J.¥ing on the noor (R. 21., 26., 70). 
No one present gave any. information., so they were all placed in arrest 
and confined to the building and military 'Police were placed ~ guard 
(R. 27.,'" 30). Sergeant Garrett furnished the police with a ro:!1:t;er ot the 

1
men quartered in the building (R. 22., 24) and assisted them imliating 

the names of those who were witnesses ·(R; 12., 25, Z71 29., 173)., and the 

names of those who said they were in the dice game or were watching it 

were taken down (R. 28, 33) • .Allot the men but one were accounted tor 


.. and he had been absent and came in at 6 a.,m. (R. 24., 174).. . 

During these proceedings Williams pointed out to the m1.l1tary 
police the cot in ,mi.ch he had seen the accused place sanethirig on 
his return from the latrine (R. 21, 95) and u;,on a.rousing Private Davis, 
who had arrived after the police chief and was asleep·on the cot (R. 
114).,Corporal Cooley found a knife with blood upon it (R. 35) between 
the folds o! a bed-can!ort (R. 20., 27,'J4, 76). 'l'he lcnite was turned 
over to Sergeant Vensal (R. 21, 'J4) but no identification mark ,ra.s 
placed upon it nor Yere any finger-prints taken (R. 31). It was later 
delivered by t.he sergeant to the desk sergeant at headquarters in 
Sacramento (R. 'J4). At sane ti.me not shown., Corporal Short was present 
at the city jail in Isleton 'When the chief of police searched the accused 
and found., among other things., two silver dollars and several •half
dolla.r pie~es• (R. 77). 

At about 4 a.m. the military police called for an ambulance !rom 

Sacramento and when it arrived at about 5115 a.m. the deceased•s body 

was removed and taken to a !uneral home in Sacramento (R. 12., 27, 68). 

No one had searched the body or clothes of' the deceased at any time dur

ing the night (R. 1.31 . .31). 


At 6130 a.m. tha a.caused was SUITendered by the chie! o.r police to 

the military police and was taken to Sacramento (R. Z7, 68). 


On 17 October 1944 photographs were taken o! the body of the deceased 
at the .funeral home (R. 40., 41) a!ter Sergeant John H. Baldwin had identi 
fied the body as that of •King D. Blanshaw, Jr.• (R. 17., 40). These "Jrere 
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admitted in evidence over objection by the de!ense (Pros. Exs. D, E, 
F). Dr. · Steinert testified that they were correct represep.tati~s .. 
of the body as he had seen.it in the schoolhouse at Isleton shortly
after the killing (R. 1+4) except that Exhibit D does not pla1n]y 
show the fatal wound (R. 45) and that there may have been a possible 
intestinal •recession• during the interval (R. 47). He also described 
the wounds he had seen on Blanshu1s body (R. 83, 84). Adams testitied 
that the pictures were representations o! the wounds he had seen (R. 84). 
A photograph of the knife found in the schoolhouse was also taken at 
military police headquarters on the same day and was introduced in evi
dence (R. 40; Pros. Ex. C). 

. nr. c. H. McDonnell., physician and surgeon o! Sacramento., Cali.tornia, 
performed an autopsy upon the b~ o! the deceased at the !uneral home 
on 17 October 191+4. He observed 5 wounds which., in the order of their 
severity., begiming rlth the least, wer.ei 

l. 	 On the upper part of the le!t arm. 
2. On the anterior surface of the left thigh• 

.). On the right lower.quadrant of the abdomen. 

4. 	 On the lower border of the ribs penetrating the 


rectus muscle. 

5. 	 Above and behind the inner third of the le!t 


clavicle.· 


The last., because it severed the subclavian (artery) and vein, caused 
immediate death (R. 49). He also noted a slight abrasicm on the side 
of the !ace (R. 51). His report to the coroner was received in evidence 
(R. 	 49; Pros. Ex:. G). 

On 17 October 1944, Captain H • .R. Pierson, Provost 14:arshal of Camp 

Beale, with First Sergeant Howard J. Kauttman., went to Sacramento to 

return the accused to camp. They were present at military police head

quarters in Sacramento when Captain Mccallum, commanding officer of the 

military police section., showed & knif'e to the accused and asked hi.uu 


· •This is your knife, isn 1t it? The one you had last night?• and heard 
the accused acknowledge that it .was his (R. 36; YI., 65). The kni!e ,ras 
turned over to Captain Pierson and was intro<luced in evi.dence (R. 38; 
Pros. Ex• .A.). Both Captain Pierson and Sergeant Kauffman identified 
this knife at the trial (R. 36., 37, 64). Sergeant Vensal identified it 
as the knife f'ound in the schoolhouse (R. 34., 35). Williams and Adams 
both testified that it •looked like• or was •the same type• of knife 
which they saw in the accused's hands before the stabbing (R. 90., 98). 

First Lieutenant Herman Kline., Corps of Military Police, the inves
tigating officer", had photographs o! the large room in the schoolhouse 
at Isletm, Cal.Uornia., taken under.his direction on 26 October 1944. 
These were received in evidence (R. 53; Pros. Ex. H through N). All 
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· but one show various views of the room in which the deceased was killed. 
The quilt appearing therein was placed by Dr. Steinert to indicate the 
spot where he found ~d examined the body of the deceased on 17 October 
1944 (R. 53, 55). 

On 25 October 1944 Lieutenant Kline had an inter.view with the 

accused at the· county jail in Marysville, California and, after having 

been duly warned of his rights, accused then made a statement which was 

reduced to writing and signed by accused in the presence of witnesses 

(R. 157-170). Objection was made to its introduction in evidence for 
the reason that it had been •induced by pranises and possible punish
ment to be inflicted• (R. 168) and that it was, therefore, not •voluntarily" 
made (R. 171). The objection was sustained (R. 171). 

During cross examination of several witnesses., defense counsel 
made inquiries regarding a·supposed purchase of a knife by Blanshaw on 
the night he was killed. Adams denied that he saw Blanshaw and the accused 
at a Mexican pool hall on that day or that he ia:w Blanshaw buy a knife 
from a Mexican for $2.00 (R. 88). Williams likewise denied seeing 
Blanshaw and accusad at s:n.y- time when Blanshaw bought a knife (R. 96). 
Neither he nor Adams had ever seen Blanshaw with a knife (R. 88, 96, 
9'7). Carter., however., was with Blanshaw and another soldier at a 
pool room in Isleton sometime after 10 p.m. on 16 October 1944. There 
were Mexicans in the rear pl~g poker, and Carter left the others and 
played !or a while with the Mexicans. After a while Blanshaw_ came 
back and asked him to quit and go along back to the barracks where a 
game might be in progress (R. 129). 

Worthen was in a pool roan in Isleton after 6 p.m. on 16 October 

1944 but smr neither Blanshaw nor accus~d while there (R. 105). 


According to both Williams and Carter the accused appeared to be 

sober at the ti.me of the stabbing (R. 95, 127). 


4. Evidence for the defense, brieny SllilllD,8l'ized, is as followsa 

First Lieutenant WykOlf'Ski, Command1ng Officer of Company B., 5th 
Replacement Battalion, when shown the blanket pass tor the men of hi.a 
company lrilo were on the canning detail (Def. Ex. l) and the list of 
witnesses tor the prosecution ;who were to be present at the trial of 
the accused (~f'. Ex. 2)., and asked whether he could tell which of the 
men listed on the former wers· ..stlll at camp Beale (R. 73), replied 
that those listed on the latter were s:t,ill present but that the ones listed 
on the former and not on the latter had been transferred an or about 30 
October 1944 and were no longer at Camp Beale (R. 172). 

The investigating officer., called as a-witness !or the defense, 

stated that he made his first trip to Isleton for the purpose of 
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investigating the homicide on 23 October 1944. He received the charges 
at 1:30 p.m. on that date and interviewed witnesses from then until 
midnight {R. 178). He made other trips to Isletcn on '24 and 26 October 
1944 and delivered his report to the office of the commanding general 
on 27 October 1944 (R. 178). Charges v.'ere served on the accused on 
29 October 1944 (R. 179). 

An offer to introduce in evidence a report as to the alcohol content 
of deceased's blood, allegedly made at Letterman General Hospital, was 
denied (R. 177). • 

It was shown that at the request of the judge advocate and other 
officers, certain men had been withheld from shipment at a port of 
embarkation for appearance at the trial of accused (R. 183) and that 
only one was temporarily withheld at the request of defense counsel 
and later released because his evidence was of little value (R. 184, 
186). Defense counsel, however, did interview ab9ut 20 other men 
at Camp Stoneman and also went to the port of embarkation to interview 
the witness who had been held and was later released (R. 186) and to try 
to find any other possible witnesses (R. 18?). 

The accused, having been advised of his rights, elected to make an 
unsworn statement which is substantially as foll01rs: 

He is 30 years of age and married but childless, one child having 
died (R. 188). He first ·became acquainted with Blanshaw on Sun~ 
(15 October 1944). On 16 October 1944 the accused., Blanshaw., and a 
•boy• who worked with the accused (but whose name 'he does not know) · 
went to the bank, where the accused cashed a check for $21.00. They 
then had dinner and later went to the •Mexican pool hall• where Blan
shaw awas asking about a knife• and he asked a Mexican •did he have 
one•. The Mexican showed him a knife which Blanshaw considered too 
small, whereupon the Mexican agreed to sell him hi.a •regular• knife for 
~;2. 00 and Blanshaw agreed to come back after work in the evening to 
get it. The knife was •a big., long, white-handled knife••• about 8 or 
9 inches long•. Apparently, the accused and his friend drank a pint of 
whiskey 'While they were here (R. 192), and he h<l.d seen Blanshaw drinking 
in the Mexi~an •caf'e• (R. 193). At 6 p.m. the accused and the •boytt 'Who 
had been his companion at noon., ate their evening meal together and had 
•a cc·uple sho ... s of port wine and some beer• (R. 190). They returned to 
work at 7 p.m. and at 9 p.m. returned to the pool room. While they 
were there Blanshaw entered, accompanied by Private Carter, and got the 
knife, paying the Mexican $2.00 for it (R. 190, 191). From there the 
accused and his friend. tried to get into several places but were denied 
admissioq. They then decided to go to a movie but the accused changed 
his mind and went to the •Chinaman's ca.tea with a soldier by" the name 
of Kenneth Thompson. Here they met a civilian and his daughter, Laura. 
Another civilian entered and purchased drinks of port wine for the crowd. 
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Accused had about 10 drinks. At about ll:45 p.m. he accompanied Laura 
to the door of a •hotel•, after which he met a soldier whom he knew .as 
•California• (R. 192). Accused then returned to the schoolhouse, where 
he got into a crap tame (R. 193). Blanshaw was sitting on a cot and 
the accused on the floor with his back to the wall. •cali!ornia• sat be
side him. There were several arguments as.the game progressed. At 
one time the accused loaned one or the players •tour bits• to pay 
Blanshaw, who claimed he had made bis point alt!iough the dice had 
•cocked up• on one Qf the pieces o.r silver money. Accused then told the 
players·tokeep the silver money out of the middle o.r the board to pre
vent the dice from cocking and that he would keep •the i'ade• where he · 
was sitting. Thereafter, as they played, the acc~sed took the money 

. being wagered and kept it between his legs and although the dice had 
gone around the circle two or three times, Blan~haw made no protest 
because he was winning. Presently his luck changed, however, and when 
he ne:>.."'t played and the accused drew his money in as before, Blanshaw 
said: •Leave my money out 'in the middle of the board where I can see it•. 
Accused told him it was •Ilo cut-throat game• and urged him to play. 
He did so but on his next turn he again complained. Accused then said: 
-Well soldier, you about half drunk. We better break up this game11 • He 
threw the money to Blanshaw and picked up the dice saying: tr\Vhose blanket. 
is this?• to 'Which Blanshaw replied: •It's mine.• Accused saids •Get 
your blanket; you done broke up the game• and Blanshaw countered'by 
saying: •You think you hill damn bad•. Accused replied:. •No, I don•t· 
think that ••• as long as you keep your damn hands off me, me and you 
get along lovely ••• I don't think I'm bad•. Blanshaw then saids •Kiss 
my mother• s ass• and called the accused a •black mother-fucker•. As he 
did so he got up with his blanket thrown across his shoulder and •he 

·run his right hand in bi's' pocket• (R. 194). Accused made no reply but 
continued to sit on the floor with his back to the wall (R. 194., 195). 
'.Blanshmr stood !acing the accused about 5 feet away and continued to talk., 
saying sanething about the accused not being •a big hen•s ass•, and still· 
aworking in his pocket-. Accused then put his hand in his pocket and 
Blanshaw made a step toward him. .A.s he did so the accused sprang up from 
the floor, opened his knife with both hands and struck at Blansha,r. Ac
cused .•figured that he (Blanshaw) was trying to get that old knife. I 
seen him with it and he got to fumbling around in his pocket, and I 
figured that was what he was trying to do - get 1t.• He did not know 

' 	whether,after it was over., he kicked Blansha,r in the face. He awould.n 1,t 
say (he) did• and •he wouldn 1t sq (he) didn•t•; he would not dispute it. 
He had llzlo mind at all• and ,men Jackson told him •You done cut that 
boyw, he answered •I did?• and then '!f8Ilt to Blanshmr,. unbuttoned his 
shirt intending to take it o!f but, as he pulled tlie shirt out of his 
trousers, •his intestines came up9. He •just turned him loose then• and 
said •I am sorr:,9 and after going to the latrine asked •Kermeth• to 
get the Sergeant and tell him to call a doctor quick. Everyone had 
•cleared out• of the roam but the accused and Jackson. Af'ter further 

examination of Blanshaw the accused announced to the others who started 
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coming back 8v1ell., it won't be no use to get a doctor now••• The boy's 
about gone•. He denied that he had ma.de any statement to the ef'f'ect 
that he had killed other men before and that he had taken either a wallet 
or money from the body of the deceased (R. 195., 196). 

5. In rebuttal.,. the prosecution recalled Carter., who testified 
that he did not see the accused at a:ny time during the evening of 16 
October 1944 prior to the time when he, carter, went to the school
house, and that he had not seen Blanshaw 1l'ith a knife at any time during 
that, day (R. 199). 

Delaney testified that he never knew a soldier by the name of 
•Cali£ornia• and no one of such name was in the crap game at the school
house on 16 October 1944 (R~ 200). He saw Blansha,r pick up his blanket 
and his money with his right hand and saw nothing in the left hand nor 
did he see Blanshaw put his hand in his pocket (R. 200, 201). 

The investigating officer was recalled and testified that, al.
though he had tried to locate a soldier by the name o! •cal.1£ornia• 
he had been unable to do so (R. 202). 

The prosecution then again offered in evidence the statement of 
the accused made to the investigating officer for the purpose of 
impeaching the accµsed by showing prior statements inconsistent with 
his unsworn statement at the trial. Objection thereto was sustained 
(R. 2C17). . 

6. The accused was charged and ccmvicted of the murder o:r King 
D. Blanshaw, Jr., a fellow soldier. 

Murder is the ·l.llllawf'ul killing of a human being with malice afore
thought. It is., therefore., necessary, in the light of the cross exam
ination of witnesses for the prosecution., the unsworn statement of·the 
accused., and the burden of argument offered by defense counsel, first 
to inquire whether the admitted attack by the accused upon the deceased 
resulted in an unlawful killing. 

•Unlawful• in the definition of murder means without legal justi
fication or excuse. Since homieide dona in the proper performance of 
a. legal duty is justifiable and one which is the result of an aecident 
or misadventure in doing a lawful act in a lawful manner., or which is 
done in self defense on a sudden affray is excusable, none camnitted 
under any of these circumstances is deemed to,be unlawful (par. 148!, 
MCM 1928). , 

We are not concerned with the matter of legal justification nor 
vdth legal excuse for causing death by accident in doing a lawful act; 
but the issue of self-defense was raised and., however feebly it was 
supported by evidence, it must be decided. 
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It was clearly shown that the accused and the deceased, together 
with about six other soldiers, were engaged 1n an innocuous dice ga.'!le 
in their quarters at Isleton, Calif'ornia, on the night of 16 October 
1944. There .were intermittent, perhaps persistent, arguments between 
the players,{ as is customary and usual under such circumstances. How
ever, nothing unusual occurred until the accused opened and laid by 
his side a pocket knife of the •switch-blade• variety, with a blade 3½ 
inches long and an overall length of 8 inches. No one else had dis
played a knife on the occasion and when the'accused failed to put it 
away -when warned by one of the players to do so, it was forcibly taken 
from him and closed, after which ha placed it in his pocket. 

There had been a dispute between the accused and the deceased 
occasioned by the accused's taking the money as wagered and keeping 
it between his legs while the dice were rolled. This, the accused 
said he did because during a play of the deceased he had claimed his 
point although the dice had' •cocked• upon a piece of silver money on 
the blanket upon which they were playing and the accused wished to 
avoid a repetition of such an event. The deceased resented the ac
cused's holding his money although it does not appear that any of the 
others objected 1'hile they and others vrere playing. The dispute, 
however, reached an impasse at which point the accused refused to 
allovr the deceased to use his dice and the deceased thereupon retused 
to permit the dice to be rolled on his blanket. 

Thus far, nothing except simple retaliatory phrases had passed 
back. and forth between the accused and the deceased but suddenly the 
deceased reached for his blanket and his money. At this point, ao,. 
cording to the accused, the deceased called him vil3 and opprobrious 
names, took a step forward and reached into his pocket !or a knife 
which the accused believed he was concealing there since he had bought 
it from a Mexican in a pool room a few hours previously ·1n the accused's 
presence. Upon this slight provocation the accused admitted that he 
jumped up from the noor, withdrew his knife and, crossing the five 
feet that intervened, struck the accused with the knife. 

This naive defense would have some grain of plausibility il 
there had not been overwhelming evidence which outweighed it. Only one 
of the witnesse~. who were asked about it stated that he hea:-d ~ of the 
vile an~ opprobricus epithets attributed to the deceased by the accused 
and he merely heard the ref'ere~e to be:ing •a big hen• s ass•;., Another 
heard the deceased ask the accused: .•Do you think you•re bad?zt Except 
tor these and the ordi.narys~atements mad.a in the dispute abou.t holding 
the money, no other proo.t o! inflammatory or provocative remarks appears 
1n the record. They are disclosed cmly by the accused• s unsworn state- · 
ment. So also with regard to the knife which the deceased purchased 
on the night of the fatal encounter. The episode o! the purchase and 
sale in the Mexican pool room existed only in the accused• s imagination. 
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Carter who, according to the accused, was with the deceased when he 
bought the knife denied that deceased had bought a knif'e and he and 
Williams had never seen the deceased with a knife in his possession. 
No one testified that the deceased had a kni!e in his hands or in 
his cloth.as at the time he was ld.lled. 

•To excuse a killing on the ground of self defense 

upon a sudden affray the killing must have been believed 

on reasonable grounds by the person domg the killing to 

be necessary to save his life••• or to prevent great 

.bodily harm to himself••• The danger must be believed on 

reasonable grounds to be jmminent, and no necessity will 

exist until the person, if' not in his own house, has 

retreated as far as he safely can••• To avail himself of 

the right of sell-defense the person doing the killing 

must not have been the aggressor and intentionally pro-. 

voked the difficulty•••• (par. 148a, MCM 1928). 


Even when given the most charitable construction, nothing can be found 
in the evidence which will support the view that the accused, under 
the circumstances shown, could have had any belief founded upon reason
able grounds that he was in :5m1nent danger and was obliged to kill the 
deceased in order to save his .01m life or prevent great bodily ha.mi to 
himsel.i'. Mere words, however threatening, insul~ing or opprobrious, 
do not constitute an assault; but whether or not the accused was the 
aggressor and himself p;-ovoked the difficulty, it is shown that he 
advanced upon the deceased who was apparently ignorant of the imminent 
attack and, who, after the first stroke, fell to the floor and made 
no active resistance. Certainly, though he sat with his back to the 
wall, the accused could have found an avenue of further retreat from 
.the deceased, who was five feet away and, according to the weight of 
the testimony of disinterested witnesses, walking away, unarmed, from 
the scene with his back either entirely or partially turned.to the 
accused, had the accused hones~ feared him as a dangerous antagonist. 
The burden of' proving sel! defense rested upon the accused. This he 
failed to meet. He availed himself of the privilege or making an un
sworn statement. •This statement is not evidence, and the accused can
not be cross-examined upon it, but th.a prosecution may rebut statements 
or !act therein by evidence. such consideration will be given the state
ment as the court deems warranted• (par. 76, MCM 1928). It is evident 
that the court gave little consideration to the matter and in this they 
were entirely justi!ied. 

Having thus coo.eluded that the killing was unlawi"ul, the next 

inquiry is whether it·was perpetrated with malice aforethought. 


•Malice does not necessarily' mean hatred or personal 

ill-will toward the person killed, nor an actual intent 


?.,. 
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to take his life, or even to take anyone's l.if'e. The use 
of the word , a.forethought' does not mean that the malice 
must exist for any particular time before commission of 
the act, or that the intention to kill must have'previously 
existed. It is sufficient that it ex:f.st·at the time the 
act is committed (Clark)• (par. 148!, MCM 1928). 

•Malice a.forethought may exist when the act is .un
premeditated. It may mean any- one or more or the following 
states of mind preceding or coexisting with the act or omission 
by which death is caused: An intention to cause the death of, 
or grievous bodily harm to, any person, whetlier such person 
is the person actually killed or not ( except when death is 
inflicted in the heat of a sudden passion, caused by adequate 
provocation); knowledge that the act which caus~s death will 
probably cause the death of, or grievous bodily harm to any 
person, whether such person is the person actually killed or 
not., although such knowledge is accompanied by indifference 
whether death or· grievous bodily harm is caused or not or by 
a wish that it may not be caused••• • (~). 

In the dei'initicm. of murder, •malice• is used in a teclmical sense, 
including not only envy, hatred and revenge, but every other unlawful. 
and unjustii'iable motive. ·It is not coni'ined to ill-will towards one 
or more individual persons but is intended to denote an action flowing 
from an;y- wicked and corrupt motive - a thing done malo animo - where the 
fact has been attended by such circumstances as carry iii""tii'em the plain 
indication of a heart regardless of social duty and fatally bent on 
mischief (Commonwealth v. Webster, 5 Cush. 296, 52 Am. Dec. 711). 

Moreover, when in a prosecution for homicide, it is shown that the 
accused used a deadly weapon in the killing, the law infers or presumes 
from the use of such weapon, in the absence of circumstances of ex
planation or mitigation, the existence of the mental element - intent, 
malice, design, premeditation., or whatever may be used to express · 
it - which is essential. to culpable homicide {26 Am. Jr. p. 360, -par. 
305). 

· The principle is settled that where a killing with a deadly lf8&pon 
is admitted er proved, in .the sense ~at it is established as a fact in 
tna case, malice may be implied., inferred, or as said in some cases, pre• 
sumed. It hardly can be doubted that the selection of a deadly. weapon, 
its use to effect a wound in a vital part of the anatomy, and especially 
the delivery of several blows, thrusts, or shots, all are circumstances 
pointing to the mental element described as •maJ.ice a.forethought- (Idem 
p. 362, par. 308). · · 
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. Tested by these rules it is plain that the essential element 0£ 
.malice af.'orethought was conclusively shown. The accused not only 
in.f'llcted a fatal blow with the first stroke of his knife but viciously 
persisted in a brutal succession 0£ stabs af.'ter his defenseless victim 
was lying on the floor pleading £or his ll£e., and when the struggle 
had ceased he kicked the eying man in the £ace. Such circumstances demao
strate conclusively that he intended to kill the man he assaulted and 
proceeded to do so with determined malice. 

Every element of the crim~ charged was proved beyond every reason
able' doubt. 

? • .A.t the conclusion of the prosecution's case. the defense moved 
for a finding of not guilty·for the reason that •malice aforethought• had 
not been established. For the reasons hereinbefore stated the denial o.r 
the motion was proper (par. 715!, MCM 1928). 

Strenuous objection was made b,r the defense to the introduction of 
the photographs of the body o.r the deceased on the ground that they did 
not correctly and adequately show the condition of the body at the time 
of the ld..lllng and because they were offered merely !or the in.O.ammator;r 
purpose of arousing the sympathies and prejudices of the court. 

An inspection.of the exhibits does disclose that the main feature 
in each photograph is a gruesome view of _inte.stines protruding from the 
deceased 1s abdomen. However., an expert witness and others.,.testi!ied 
that the photographs did truly depict the boey as they saw it shortly 
after the fatal encounter and, except for aie., each-picture showed the 
fatal wound in the neck. While there is respectable authority to 
support the contention of the defense., the cases all arose in civil 
courts with petit juries. It is unnecessary to discuss the differences 
between a military court composed of o!!ioers o.r the a.rmy and a petit 
jur,- consisting 0£ civilians. It is sutficient to sq that it is not 
likely that the court was inn.amed to either sympathy or prejudice by 
the exhibits and that., since the direct evidence of witnesses at the 
trial 1'ully described the protruding intestines., the accused suffered no 
injury b,r the admission of the photographs thereof. 

Although a careful examination o! the evidence reg~ the 
manner in 'Which the acoUMd'!I extra-judicial statement was receiTed lead.3 
to the conclusion that it might properq have been received in evi
dence as a confession, it was highly improper for the prosecution to 
attempt to use it for impeachment purpose3 after the court had refused 
to e.dmit it in evidence as a confession and·thu:s accomplish indirectly 
what the court had., by its previous rulings forbidden • . 

• ••• An' involuntary confession cannot be used as a basis tor., or 
admitted as a part of., the cross examination o£ the defendant., and he 
may not be oross;..examined thereon., even for the purpose ot impeacbmenta 
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. (.3 Wharton•s Criminal Evidence, 11th Ed., sec. 1.328, pp. 22061 2207). 
The same rule is otherwise stated: 

• ••• Where~ person accused of crime testifies in his 
own behali' he cannot be impeached by showing that he has 
made statements admitting his guilt, where such statements 
were not made 1.Ulder such circumstances as to be admissible 
as a confession• (70 c.J. sec. 12561 p~ 1068). (See also: 
Cross v. State, 221 s.w. 4891 9 A.L.R. 1.354; and Harrold v. 
Territory of Oklahoma, 169 Fed. 47). 

we take it that the court excluded the extra-judicial statement of the 
accused because it f'ound that it was not voluntarily made. That being 
so, the prosecution had no right to attempt to bring it into evidence 
under the guise of attacking the accused•s credibility. However, since 
the statement was never adl!l,1tted in evidence, no substantial right of 
the accused was affected by the proceedings. 

At the outset of the trial and during the '8X8lldn~tion of' the first 
/ witness for the prosecution, evidence was adduced to the e!f'ect that 

the accused had, 'in apparent boastfulness, stated, lJl effect, that this 
was his thir..s!,_ld.ll1ng. Defense counsel imnediately objected to the. 
matter on the grounds that it was an attempt (1) to prove the commission 
or the ·crime charged by evidence of' other similar occurrences and (2) 
to introduce evidence or the character of the accused bef'6re it was 
in issue. At the same time counsel ttmoved for a mistrial on the ground 

· that- it is no longer possible for the defendant to be. tried !airl.7J 
that such prejudice cannot 'be cured by striking it from the record•.· 
The request was also made •that this cO'Urt be dissolved and a new" 
court constituted to retry the accused.• The law member overruled •the 
objection provisionally-a provided it could be shown that the remark was 
made a short time •af'ter the time of' the event.• It was· then shown that 
the remark was made within .3½ or 4 minutes after and at the scene of the 
killing but no further ruling was then ma.de. Subsequently three other 
witnesses gave similar testimony and motions to strike and to dissolve 
the court were interposed by defense counsel in each instance. The 
law member· denied the motions on the ground that the statement was a 
part or the~ gestae but admonished the court that it should not 
consider the same as character testimony nor evidence of any other 
crime. 

It is apparent that civilian def'ense·counsel sought to avail him
self of the privilege accordea'to the defense in civil trials under 
certa1:n circumstances of withdrawing a juror and requesting that the 
proceedings be declared a mistrial. No such procedure is known to , 
military law. The dissolution 0£ a court is solely within the province 
0£ the appomting authority and the court was without power to enter
tain a motion touching the matter. 
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It does not appear that the evidence in ~uestion was adduced 
deliberately and for the purpose of showing evidence of similar offenses 
or to attack the character of the accused. The testimony flowed 
spontaneously from the lips of the witnesses in their description of 
what had occurred on the scene when the deceased vras killed. The 
accused made the accusation against himself and although it was done 
merely in a spirit of braggadocio., it was competent and relevant to . 
explain his state of mind at the ti.11e of the killing. Testimony as 
to conduct and appearance., manner toward the deceased., motive for 
taking life., indifference to suffering., or other facts of the homicide 
are relevant as constituting both incriminatory and exculpatory cir 
cumstances (Wharton•s Criminal Evidence 11th Ed•., V~l l., par. 299). 

•In criminal trials the conduct of the accused at or 
about the ti.'llB an offense is alleged to have been connnitted 
or about the time of the arrest may go to the jury as a. 
means of establishing the fact and extent of the defendant•s 
guilt. In other words., vmat one does or sa:yB immediately 
after he is charged with having canmitted a criminal offense 
is admissible for the purpose of showing innocence or guilt. 
There are no limitations as to the matters which may be 
described respecting the conduct of the accused. In general., 
any matters which serve to explain or describe his conduct or 
appearance may form the subject of the witnesses• testimony" 
(20 Am. Jur. par. 284). 

Moreover., the court was entirely justified in considering the evidence 
admissible as part ot the ~ gestae (Wharton•s Criminal Evidence., llth 
Ed•., par. 492., 494., 495), 

In the direct and cross examination of a number 0£ witnesses it was 
sought., by innuendo.,·to convey the notion that., after the homicide., 
many·of the 5l men., most of whom were quartered in the room vmere the 
deceased was killed on the night 0£ the homicide., had been transferred 
to a staging area or a port of embarkation vlhereby possible witnesses 
for the defense were thus made unavailable. The record discloses that 
the retention of only one witness was requested by the defense and with
out a more definite showing of the specific manner in which the accused 
was prevented from summoning any witness necessary for his defense or of 
the denial of a request for the retention or return of a:ny such material 
witness at a port of embarkation., it cannot be said that any- substan
t.ial right of the accused was in a:ny way affected by necessary troop 
movements which involved hypothetical witnesses. 

8. TJ:ie charge sheet shows accused is JO years of age·and that he 
was induc~ed·on l March 1944. 
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9. The court was legally constituted a.nd had jurisdiction of the 
accused and the o!fense. No errors injuriously affecting the substantial. 
rights o! the accused were committed during the trial.. In the opinion 
of the Board of Review the record of trial..is legal.ly sufficient to 
support the fjndings o! guilty and the sentence and to warrant confirm
ation o! the sentence. A sentence of death or imprisonment !or life 
is mandatory- upon conviction of a violation of AJ;:ticle of war 92. 

. . 

~~ R. ~, Judge Advocate. 

~url,r.e Advocate. ,, 

-•Advocate. 
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SPJGQ-CM 270425 

Hq ASF, JAGO, Washington 25, D, C. 

TO: The Secretary of War 

1. Herewith transmitted are the record of trial and the opinion 
of the Board of Review in the case of Private Clir.ton Stevenson 
(38147920), Company B, Fifth Replacement Battalion, Army Service Forces 
Personnel Replacement Depot, Camp Beale, California.· 

2. I concur in the opinion of the Board of Review tmt the record 
of trial is legally sufficient to support the findings and the sentence 
an:i to warrant confirmation of the sentence. I recommend that the sen
tence be confirmed and carried into execution. 

3. Consideration has been given to two letters from the accused 
and two letters from Na!rl.e Bailey, of Paris, Tennessee, addressed to 
the President of the United States requesting clemency and referred in 
due course to this office. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the ?resident for his action, and a form of Execu
tive action designed to carry the above recommendation into effect, 
sho~d such action meet with approval. 

MYRON C. CRAMER 
Major General 

7 Incls The Judge Advocate General 
1. Re C of 1'rial 
2. Drft of lt r for sig S/W 
3. Form of Action· 
4. 	 Ltr fr. Pvt Stevenson 


26 Nov 44 

5. 	 Ltr fr. Pvt Stevenson 


27 Nov 44 

6. 	 Ltr fr Nania Bailey


25 Nov 44 

7. 	 Ltr fr Nania i:lailey 


8 Dec 41.,. 


(~ntence confirmed. G.C.M.O. 336, 20 Jul 1945) 
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Arr:ry :.ien,ice .?orces 

In tne Cfi'ice of the t-"::..:::i::e Advocate General 


·,;ashin::,ton, r. C. 


,~PJGH 
c:.: 2.70454 

U N I T E D 3 T A T E S ) !;ORTID'IEST SERVICZ C01r1..l'\JD 
) 

v. ) T:-::.al by G. C.J£., convened at 
) Fort St. John, British Colt-:.mbia, 

First Lieutenant ALVL'l H. ) Canada, and Ectnonton, Alberta, 
Kr~IE ( 0-1553120), Ordnance 
:·;epartment. · 

) 
) 

Canada, 27 F.nd 30 October 1944. 
Dismissal. 

OPil:ION of tte ::3CAf2} OF IlliVThl"l 
l'APPY, GA1BP.ELL and TP.EVETHAN, Judge Advocates 

l. The :'.3oard of Review has examined the record of trial in t.11e 
case.of the officer nailled above and submits tr.is, its opinion, to The 
Jud6e Advocate General. 

2. The accu~ed was tried upon the following Charges and Specifi 
cations: 

CHARGE I: 	 Viola~ion of the 94th Article of war. 
(Finding of not guilty). 

Specification: (Finding of not guilty). 

CHAP.GE II: Violation of the 95th Article of war. 
Specification 1: In that Alvin H. Kreie, First Lieutenant, 

Ordnance Department, with intent to defraud one Warren 
Titus, did at Fort St.· John, British Columbia, Canada, 
on er about 28 August•l944 unlawfully pretend to Warren 
Titus that he did own one •Servel• r~frigerator, Unit No. 
N-803 2026E!O, cabinet No. N-803 202684, well kno-...i.ng that 
said pretenses were false end by means thereof did 
fre.udul.entl)' obtain from the said Warren Titus the sum 
of ·f425 (Canadian funds). 

Specification 2: (Finding of not guilty). 
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He pleaded not guilty to all Charges and Specifications. ne was found 
not guilty of Charge I and its Specification and not r~uilty of Specifi
cation 2 of Charge II, but guilty of Charge II and Specification 1 there
of. ;io evidence of any previous conviction was introduced. He was sen
tenced to be dismissed the service. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of Ua1 
48. 

3. Evidence for the prosecution: 

On Easter Sunday, 9 April 1944, two civilians, David Boddy and 
Peter Zelinski, acting under instructions of the General Superintendent 
of the P.R.A. Camp at Fort St. John, British Columbia, Canada, and using 
a Goverrunent-owned truck, moved a nwnber of household articles for the 
accused from the quarters he was then vacating at Dawson Cre~k, British 
Colur:ibia, to the quarters he was taking at Fort St. John. These articles 
included, among other things, a refrigerator. The accused and his wife 
were present when the articles were loaded at Dawson Creek, and they were 
present when the articles were unloaded at Fort St. John (R. 6, 7, 9, 14, 
15). 

• 
The next time that Boddy saw the refrigerator was late in June 

or early in July 1944, when the accused was departing from Fort St. John 
(R. 11). Accused stored a number of household articles in Boddy 1 s quarters 
but placed the refrige~ator in the vestibule between the apartment occupied 
by Boddy and the apartment occupied by one Ingram. At the same time accused 
instructed tlrs. Ingram in the use of the refrigerator (R. 19). The refrig
erator was thereafter used by tirs. Ingram, and it remained in the same place 
until it was removed by Lieutenant Bolton near the end of September (R. 12, 
13). . 

Government 01Ynership at one time of a "Kerosene Refrigerator, 
Cabinet fio. 202684, Unit No. 20268011 was established by the introduction 
into evidence of a tally-in sheet, dated 3 fay 1943, identified as forming . 
part of the.records of property received by the accountable property officer 
of the District Engineer at Dawson Creek (R. 33,; Pros. Ex. 5). Such tally
in sheet was made in the ordinary course of business (R. 34). 

On or about 20 August 1944 the accused inquired of Vern LicLeod, 
Manager of the Canadian Bank of Commerce at Fort St. John, whether the 
latter knew.any person who might be interested in bu.ying a refrigerator. 
Following that conversation, I,.cLeod had a conversation with a local merchant 
in Fort St. John by the name of Warren Titus. Still later, on 28 August 1944, 
the accu1.sed aeain spoke to r:icLeod at the bank and at that time l.IcLeod took 
the accused to Titus and introduced him to Titus. t.~cLeod did not see accused 
agajn until the next day, 'Z1 August 1944, when accused came to the bank 
and cashed Titus' check for ~425. The canceled check was introduced as 
Prosecution's Exhibit 6 (R. 42, 43). The accused placed the cash in his 
purse and told 1iicLeod that be was leaving the next morning for Edmonton, 
Alberta, Canada (R. 43). 

2 
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Titus tesHfied that on 28 August 1944 the accused inquired of 
him in his store whether he (Titus) wanted to buy a refrigerator. He sig
nified that he did, and thereupon the accused took him to a barracks at · 
the P.R.A. Camp and showed him a.refrigerator•. The barracks was occupied 
by nsome people by the name of Ingram". Titus examined the refrigerator 
and at that time made a notation of the numbers.on it. Refreshing his recol· 
lection from the notes he had preserved, he testified ·that the numbers were 
803:202684 and N803-202680 (R. 37, 38, 39). Accused advised Titus that the 
refrigerator was his (the accused's) property (R. 40). After examining the 
refrigerator, Titus told accused that he would .pay the purchase price asked 
by the accused, $425 (Canadian funds), provided accused would deliver the 
refrigerator to him at his store. Accused promised that he would have it 
delivered the next mornin~, 29 August, and Titus· thereupon gave the accused
his check for $425 (R. 39). The refrigerator was not in fact delivered and 
Titus was not repaid-the $425 (R. 40). 

4. The accu~ed, after having his rights as a witness explained to him 
by the court, elected to remain silent. 

Only one witness was called by the defense, namely, A1aster Sergeant 
Alfred A. Rosenberg, clerk in the office of .the Service Command Judge Advo
cate, Northwest Service Command. He testified that he came to Fort St•. John 

·with the Trial Judge Advocate in this case and that he was·assisting the lat 
ter in the matter of pointing out legal authorities to him and looking up law 
for him {R. 46). Defense counsel at this point made an argument to the court 
that the collaboration of Sergeant Rosenberg with the Trial Judge Advocate in 
the preparation and trial of the case was prejudicial to the rights of the 
ac~used (R. 47-49). 

5. Captain Elmer C. Winters, Headquarters Northwest Service Command, 

called as a witness by the· court, testified that since Aiarch 1944 he has 

been the officer in charge of sales of surplus property for the Northwest 

Service Command (R. 58, 59). He examined the tally-in sheet, dated 3 fua.Y 


· 1944, +ntroduced as Prosecution's Exhibit 5, and testified that it was made 
in the usual course of business (R. 61). He further testified that no 
Government-owned merchandise has been offered for sale to the public by-.. 

·his office (R. 62). 

6. The uncontroverted evidence shows that a kerosene refrigerator 
bearing the same cabinet number and the same unit number as the one exhib
ited by accused to Titus on 28 August 1944 in Fort St. John, British Columbia, 
was received as a Government-owned item at the office of the District Engineer 
at Dawson Creek, British Columbia, on 3 May 1943. There is also uncontro
verted evidence that the refrigerator which accused exhibited to Titus was 
transported .for accused from Dawson Creek to Fort St. John on 9 April 1944 
by Government truck. There can be no reasonable doubt that this is the same 
refrigerator which was listed on the tally-in sheet at Dawson Creek on 
3 May 1943. This evidence was sufficient to establish a prima faoie case 
of Government ownership of the property at the time of the transaction 
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between the accused and Titus. Once ov,nership in one party has been 
established, the continuity of such ownership is presumed w1til facts 
are proven which tend to show a change of such ownership. The defense 
introduced no evidence tending to show that, between the time the refrig
erator was listed on the tally-in sheet as Government property and the 
date of the transaction between the accused and Titus, events occurred 
which altered the Government's title, or that accused had acquired title 
thereto. There was no evidence that the Governr.ient has ever marle any sales 
of refrigerators to the pub~ic in the Northwest Service Command, and the 
ofricer in charge of sales of surplus property for that Command.since 
karch 1944 testified that none have been made by his office. 

On the matter of.proof of Government ownership it is pertinent 
also to note the following provision of the Wia.nual for Courts-Wartial, 
1928 (150j.): 

11Althou1:sh there may be no direct evidence that the property 
was at the time of the alleged offense property of the United 
States furnished or intended for the military service thereof, 
still circumstantial.evidence such as evidence that the property 
was of a type and kind furnished or intended for, or issued for 
use in, the military service might together with other proved 
circumstances Ylarrant the court in inferring that it was the 
property of the United States, so furnished or intended." 

The offense of which the accused was convicted (Specification 1 
of Charge II) is that of obtaining money under false pretenses, and it is 
charged under Article of \:ar 95. The offense is sufficiently alleged ii' 
the Specification alleges (a) a specific intent of the accused to defraud, 
(b) the specific fraud involved, (c) the person or organization accused in
tended to defraud and (d) that accused succeeded in defrauding such person 
or organization (CU 199641, ~, 4 B.R. 145; Dig. Op. JAG, 1912-40, sec. 
454 (5)). Bach of those elements was properly alleged in the instant case 
and each is fully established by the record of trial. The evidence is 
clear that accused, with intent to defraud Titus, falsely rep~esented to 
him that a Government-owned refrigerator was his own (the accused's) 
property and by resort to such false representation obtained from Titus 
the sum of J425 (Canadian funds). The offense, involving as it does gross 
moral turpitude, was properly charged under Article or Uar 95 (CM 209677,. 
Conner, 9 B.R. 125; CM 218325, Harris, 12 B.R. 29). 

7. The attack made by defense counsel upon the propriety of the 
Trial Judge Advocate using, as his assistant, a clerk from the office of 
the Starr Judge Advocate of the Service Command was.without merit. As 
shown by the Starr Judge Advocate's Review, the Trial Judge Advocate was 
not a lawyer ana the clerk who assisted him took no part in the review. 

8. In accordance with accused's request, he was represented at the 
trial by Majjr Irvin Waldman, A.C., with the regularly appointed defense 
counsel and assistant defens.e counsel acting as associate counsel. 
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9. The records or the War Department show that accused is 26 

years of age and married. He had two years or college training at 
Oklahoma University, where he specialized in civil engineering. From 
June 1940 until April ·1942 he was employed as a supervisor by a con
struction company engaged in constructing air fields. He enlisted in 
the Army in April 1942, was commissioned a second lie~tenant, Ordnance, 
4rmy or the United States, upon graduation from Officer Candidate School 
23 January 1943 and was promoted to first lieutenant on 30 June +9~• ..... 

10. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally_eu.f£icient 
to support the findings of guilty and the sentence and to warrant con
firmation of the sentence. Dismissal is mandatory upon conviction of a 
violation of the 95th Article of Viar. 

Judge Advocate. ~-2ZO~. 
u£.t.£·<>+d:S-r ,It LLA~ Judge Advocate. 

---~(O..:n-.:Le-.aav,_e::.,)i....._______, Judge .Advocate. 
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IJ~ I.Sl, .TAGO, 'laahington_ 2S, D. c. jAN 26.1945 
TOa The Seoretary ot War 

1•. Her.with transmitted tor the action ot tl1e Preaidezit are the 

record ot trial and_ the opinion ot the. Board ot Reyin in tbe oase ot 

F1r11t Lieutenant ilTin H. Ireie (0-1553120), Ordnance Department. 


. ' 
2. I concur· in the opinion ot the Board ot Review that the record 


ot trial is legall.,' 1ufticient to 1upport the findings o~ guilt7 and the 

sentence, and to waITant contirmation ot the sentence. There appear to 

be no a1t1gatiag or extenuating circmistances. I recommend that the 

Hntence·be confirmed and carried into execution. 


3. Attention is invited to a statement in the Statt Judge .IA!Tocate•a 
Review, attached to the reoordo! trial, tbat subse4uentl7 to the trial 
ot this case the accused ha11 repaid to the injured pe.rt)" the~ 
(Canadian f'Und1) which he was convicted ot obtaining b7 !alae pretenaee 

· (par. 6e). Attention 11 also invited to the following extract trom the 
St&tt Judge .ldvocate•e Bevin (par. 6o)a · 

'Inspector General's report further reveals that GoTern
aent properv such aaa .1 stove, 2 pi11tols, l J..nq ritle, l tield 
telephone, 2 llicraneter1, l pair binoculara, lrepair kit, and l 
aaater mechanic Blackhawk tool kit cOllpl.ete with tools, in po1
ae11ion ot accused tor which no Htiatacto17 receipt. or e:a:pl..ana

·tion could be produced. (Items ban since been picked up on 
ioooant··ot Property' Otticer in De.non Cl'Hk, B.C.) 1 

4. Incloeed are a dratt ot a letter tor your llignature, tranamit• 
ting the record to the Prelident tor hie action, and a toni ot Exeoutin 
action deligned to carrr into etteot the Nc011118ndat1on herein.above ll&de, 
1hould 11uch NOOllllleDdation meet with appronl. 

a___, ... -
3 Inols -m.aN C. CR&MER 

l. leoord ot trial Majer General . 
2. Dtt ltr aig S/1 The Judge J.d.Tocate General 
3. lora ot action 

(Sentence confinned. o.c.K.O. 138, 11 !pr 1945) 
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JNITED STATES ) FOURTH SERVICE COMMAllO 

ARMY SERVICE FORCES . 


v. ~ 
) Trial by G.C.V., oonvened at 

,econd Lieutenant MORRY A. ) Camp Sibert. Alabama, 27, 29 
1ICKER (0-1036581), Chemical November 1944. Diamiaaal, 
fa.rfare Service • tot&l forfeituna, 15 ;year,·. 

oonfineme.nt.l 
OPDUON of the BOA.RD OF REVIEW 

LYON, HEPBtlRB and 1':)YSE, Judge .Acivooa.tea. 

' 
1. The reoord of trial in the oue of the officer named above ha.a 

been examined b;y the Board of Review a.nd the Board submits this, 1ta 
opinion, to The Judge .A.dvooate General. 

2. 
tions, 

The accused waa tried upon the following Charges and Speoifica

CH&.RGE Ia Violation of ·the 58th .A.rtiole of Wa.r. 

Specifioationa In that Seoond Lieutenant llurry A. Rioker, 
Surplus Detaohm.ent, Section I, Serrioe Command Unit 1479, 
Camp Sibert, Alabama, did. at Camp Sibert, .Alabama, on or 
about 11 September 1944, desert the aenioe of the United 
Stat•• and did remain abaent in deaertion-until he waa 
apprehended a.t Ralph's Plaoe, on Highwq 11-E, approximately 
ten milea from KnoXTille, Tenneaaee, on or about 10 November 
1944. . 

CHARGE Ila Violation of the 94th Artiole of War~ 

Speoifioation, In that Second Lieutenant Murry .A.. Ricker, 
•••,did, at Camp Sibert, Ala.baa, on or about 31 May 
1944, wrongfully present for payment a olaim against the 

.tJnited States b;y wrongtully presenting to Finanoe Offioer 
at Camp Sibert, .Alabama, an officer of the United State• 
duly authorized to pay auoh·olaima, 111- the m.ount of 8153.40 

· for aervioea rendered to the United Sta.tea by said Second 
Lieutenant ),furry A. Ricker and for renta.l and aubdatence 
a.llowlulce for the alleged dependent wife of aaid Second 
Lieutenant MUrr;y .A.. Ricker, which claim wu fa.lee and fraud
ulent in that aaid Second Lieutenant Murry A. Ricker had. 
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previously r~ceived the sum or fl20.00 as· a partial payment 
on account of said services and in that the said Second Lieu
tenant Murry A. Ricker did not then have a la.wtul dependent 
wife for whom he was entitled to claim an allowance tor rental 
and ~ubsistence, and said cla.im wa,s known by the said Second 
Lieutenant Murry A. Ricker to be i'alu and fraudulent. 

He pleaded not guilty to and wu foUlld guilty of .the Charges and the Specifi
cations. Evidence we.s·introduced of' a previous conviction by a general court
martial on 16 February 1944 of a violation of the 61st Article of War, f'or 
being absent without leave from 8 August 1943 to 22 October 1943, for which 
he was sentenced to be restricted to the limits of his post for three months 
and to forfeit $100 per month for a like period. In the instant case he we.s 
sentenced'to be dismissed the service, to forfeit all pay and allowances due 
or to become due, a:cd to be confined at hard labor for the term of his natural 
life. The reviewing.authority approved the sentenee but reduced the period 
of confinement to 15 years and forwarded the record of trial for action under 
Artiole of' War 48. 

3. The e'vidence for. the prosecution shows that at the times set forth 
in the speeifications and at the time of trial the accused waa in the mili
tary service of the United States in the grade or a second ·1ibutena.nt sta
tioned at Camp Sibert, Alabama, and assigned to Surplus Detachment, Section 
I, Service Command Unit 1479', but attached to Company K of the lat Regiment 
for special duty (R. 18-19, 35). 

With reference to Charge I, on 9 September 1944 accused was informed 
by his company commander that orders had been received relieving the aoouaed 
from his present assignment and duty and assigning him to a·permanent station 
outside the, continental limits of the Uni.ted States effective upon his departure 
(R. 35, Pros. Ex. 3). Upon learning or the orders the accused appeared in
terested and anxious to obtain the orders. He claimed that he desired to leave 
Camp Sibert and to "prove himself overseas• (R. 30). At that time an investi
gation we.a being conducted concerning the accused's absence from 7 to 9 
September 1944. The accused we.a worried. Hi, appeared to be recovering from 
an ·illness (R. 30). The orders were never delivered to the accused (R. 36). 
On 11 September 1944 the accused disappeared from Camp Sibert and could not 
be found therein. Nor could he be found at his home in nearby Gadsden (R. 
25-21). He we.a entered in the morning.report of his organization u absent 
without leave as of 0700 11 September 1944 (R. 34, Pros. Ex. 2). On 10 
November 1944 accused was apprehended by the Military Police in a tourist 
oabin at •Ralph's Place• located about 10 miles northeast·of Knoxville, Tennes& 
aee (200 miles from Camp Sibert), dressed in a mixed uniform (R. 38-39). Ac
cused voluntarily signed a statement, admitted in evidence without objection 
(R. 29, Pros. Ex. 1), in which he admitted that he absented himself without 
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proper leave from Camp Sibert, Alabama, on the morning o.f 11 September 

1944, and remained absent without leave until the 11th day of November. 

He denied that he intended to desert: He stated that he had heard about 

the "alert" order but had never uen it. He feared that because he had 

been ill at his home in Gadsden ·- · the alert order would be cancelled. 

He was anxious to go overseas. -On the 11th of September.he suddenly decided 

to run away for a short. time to get aw8¥ from the trouble he was in. So -he 

went to Gadsden, picked up his winter uni.form and hi• wit,, and drove to 

Knoxville. There he stayed a,short time at the Park Hotel a.n.d then went to 

"Ralph's Place". 


It was shown that on 13 September 1944 a "Lt. and Mrs. Minald." 

registered at the Park Hotel in Knoxville, Tennessee, and remained there 

.for five days (R. 54). About 20 September 1944 the aooused, accompanied 

by a woman whom he represented as his wife, rented a oahin at "Ralph's. 

Placen, giving as his name "Lieutenant Minsky". · He liTed there until 10 

November 1944... During his lll&rly oooupancy the accused told the proprietor 

of the establisbl!lent that he was in the Artiv but wu getting a med.led dis

charge. Subsequently, after a three-day absence, he told the proprietor 

that he had been to Fort Oglethorpe for his medical discharge and to addres• 

him as "Mr. Minsky" (R. 40-41). For two weeks the accused waa employed to 


. work around the cabins by the proprietor who paid him $25 per week (R. 41-46 ). 
The aocuaed also sought employment at a cafe near Knoxnlle, Te?lllesaee (R. 47) 
under the name of Minsky (R. 49 ). He also requested a civilian to sign his 
bond 10 as to enable him to operate a oafe near Knoxville (R. 61). 

. With reference to Charge II, it was shown that the accused on 31 

Mil1' 1944 wa1 paid $153.40 by the Disbursing Officer at Camp Sibert, Alabama 

(R. 62), upon a voucher signed by the aocuaed and prenoualy submitted to · 

the1>1abursing Officer at a time that does not ~ppear in the record. The 

voucher was on War Department Form N'o. 336 for "Pay and .Allowance Aooount• 

and set forth among other things the tollcnring pertinent inf'ormationa 


Depe?ldenta a 

La.wtul ~· Mar;t E. Rioker, 928 N. Calvert Street, 
Baltimore., Maryland. 

Credits a 
-Fol'.' bau and longevit;y pq frOlll May 1. 1944 to May 31, 1944 

$150.00 
n • n n-For· aubaiatenoe allowance . .. " n 43.40 

~I • ft II • " It •· For rental allo,ranc• · • 60.00 
. f263.40 

· Debitu . 
Due· United. States for fine per General C.M. Qrd.era 
No. 261; .AJ3F Bl• 4th Service Command dated S lfaroh 
1944. . 100.00 

Net balance --- fl63.40 
(R. 64, Proa. Ex. 6). 
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On 15 May 1944 the accused was temporarily stationed at Fort 
Benninc, Georgia., and on that date he received $120.00 upon his voucher 
which he presented there for a partial payment of his pay from "l !;a.y 1944 
to 15 I!ay 194411 (R. 65, Pros. Bx. 7). 

By stipulation a true and correct copy of a·divorce decree of the 
Circuit Court of Baltimore, Maryland, was admitted in evidence (R. 66, Pr.as • 
.E:x. 8) wnich showed that on 22 January 1944 Mary E. Ricker was divorced 
"a vinculo matrimonii II from the accused and granted guardianship and custody 
o°'F Robert M. Ricker, their minor child. 1'he decree charged the accused with 
the maintenance and support of the child. Notwithstanding the fact that on 
15 I.:ay 1944 he had received :i:;120 at Fort Benning on account of his pay and 
allowances and was paid in full at Camp Sibert on 31 Ea.y 1944, the accused 
during June, July and August did not deduct the ~120 from his pay vouchers 
(a. 66 ). 

Captain Robert H. Weeks, the Disbursing Officer, admitted that 
the accused was entitled to receive the amount set forth in his May voucher 
(exoept for the ~120 paid on account), even if he were divorced from his 
wife, by reason of the dependency of the ltlnor child (R. 67-68). _No evi
dence was introduced to show if accused knew of the divorce decree at the 
time the voucher was submitted or paid (R. 69). 

By further stipulation it was shown that accused remarried on 
10 August 1944 (R. 70, Pros. Elc. 9). 

It was the custom at Camp Sibert for the "officer personnel sec
tion" to prepare pay vouchers for the officers stationed there (R. 70). 

By deposition (Pros. Elc. 10) Mrs. Mary E. Ricker's attorney tes
tified that no notice of the granting of the final decree in divorce was 
given to nor required by law to be given to the accused. During the pro-· 
ceedings and in accordance with the usual practice in such cases the ac
cused was represented by a court appointed attorney and interposed no de
fense to the divorce action. 

4. On behalf of the defense it was shown that a Sergeant :Morris 
Greenstein, Chief Clerk of the Officers• Pay Section at Camp Sibert whose 
duty it was to prepare pay vouchers for officers (R. 75), during the first 
week of March 1944 made out three vouchers for the accused for the months 
of 1~rch, April, and May so as to insµre that the deduction of 0100 ordered 
by the court-martial for three months would be deducted. During April the 
accused wa.s transferred to "RTC, Camp Sibert 11 

, which necessitated the pre
paration of a new voucher for May. Sergeant Greenstein prepared this 
voucher in April and f'ozwarded it to 11RTC 11 before 1 May 1944 for accused's 
signature. Prosecution's Elchibit 5 is the vouoher which the witness pre
pared (R. 77,79). 
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ilith reference to Charge I it was shown that prior to August 1944 
the accused perfonned his military duties in a satisfactory manner, but upon 
his return during that rr.onth from an emergency leave by reason of the 11 loss 11 

of his son the accused appeared "very broken up and down in the dumps" and 
began to drink to excess and to neglect his duties (R. 80-81,84,87-88). 
The witness thought that the 11 loss" of his son meant that the son had died 
(R. 86,89 ). ,ihen accused learned of his "alert" orders on 9 September 1944 

he appeared anxious to go overseas and wanted his orders as soon as possible 

(R. 82,84). On 10 September he was worried that his orders would be 

rescinded because of an investigation then taking place (R. 84) • .A:n., exami

nation of accused's home in Gadsden sho'llied that he and his wife left hu~riedlj 

and had given no previous intimation of their departure (R. 91-92 ). 


Having been advised of his rights the accused elected to make an 
un.sworn statement (R. 93). In this'statement the accused claimed that when 
Sergeant Greenstein made up the three vouchers in !larch 1944 for the months 
of :r.:a.rch, April, and May so as to insure the entry in them of the court-martial 
fine he did not know that his wife had obtained a divorce from him. The 
voucher for Eay he signed during the first pa.rt of !lay. On 14 lliy he went 
to Fort Benning with another officer. Both were "broke" so he obtained a 
partial payment at Fort Benning and loaned the other officer some money. He 
intended to repay this money. In June his wife sent him papers for his sig
nature so as to enable other persons to adopt their child. He started to 
drink heavily and in August he took the papers to Cincinnati where he had an 
appointment to meet his wife intending to turn over to her the signed adoption 
papers. She failed to appear. He got drunk and returned to Chattanooga where 
he married his present wife. He was too drunk to remember much about it. 
From the 7th to 9th of September he was ill at his home. Early on the morn
ing of the 7th he telephoned headquarters. No one was there but an orderly. 
He told the orderly to notify the Battalion. On September 8, 1944 his wife 
told him that at his request she had telephoned.' On 9 September 1944 two 
officers came to his home and told him that he was under arrest. On his 
way back to camp he learned of his orders. ~e was anxious to get them but 
instead was taken to the hospital for a.n examination, then to the General's 
office where he waited for 20 to 30 minutes,when he was told that the General 
could not see him, and then to the Investigating Officer's office where he was 
questioned and his answers were taken down by a stenographer. This made him 
nervous and caused him to fear that his orders would be rescinded. The follow
ing day he could get no information on the status of his orders. That after
noon officers came to his home and questioned his wife. This made him feel 
more c~rtain in his mind that his orders had been rescinded. He returned to 
camp on l.ionda.y and while on his we:y to the office of the Judge Advocate he 
stopped in his own quarters and drank 3/4 pint of whiskey. He finally 11blew 
his top 11 and went kome to talk to his wife. From there he "just took off'' 
and ended up at 11Ra.lph' s Place II where he stayed 11drinking the white s tuff11 

until he was apprehended. He made no effort to hide (R. 95-96). 
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5. At the instance of the oourt the prosecution oalled LieuteZl&llt 
Colonel Soll Goodme.n. Medical Corps. as a witness regarding the sanity or 
the aooused (R. 98). Colon6l Goodman testified that in his opinion the 
a.oouaed was sane and could differentiate between· right a.nd wrong during 
:Mrly 1944 and fro~ 11 September to the present-date (R. 102). ' 

6. With reference to Charge I (desertion) it was a.dmitted·by the a.c
cuaed that he absented himself without leave from his organization and 
station at Ca.mp Sibert, Ala.blllll&. on 11 September 1944 and remained a.wa.y 
without authority until he wa.s apprehended near Knoxville. Tennessee, on 
10 November 1944. The only averment in the specification not admitted was 
that of desertion. Desertion is absence without leave accompanied by the 
intention not to return. or tp a.void hazardous duty, or to shirk important 
service (M::M. 1928. par. 130a. p. 142). Thitre was ample evidence to sup
port a finding of guilty of desertion baaed upon an intention not to re
turn. The length of his unauthorized absence in a time of war (60 days)J 
the distance (200 miles) he was a.way from his sta.tionJ the fact that he 
was apprehendedJ his a.cceptanoe of employmentJ the seeking of other means 
of livelihood; his adoption of a. fictitious nameJ his residenoe in an 
obscure pla.ceJ hia hurried departure motivated by his fear of investiga.
tion teki~g place concerning his former absence - all tended to shOW' the 

' Iintent to remain away indefinitely and together legally support the finding 

of guilty of·the Charge and its Specifioa.tion. 


With reference to Charge II and its Specification the accused ad
mitted that during the early part of May he signed a voucher to collect in 
full his pay for May intending tha-t it should be presented in due course 
and be pa.id on 31 May 1944. Within two weeks arter signing such voucher 
he procured a payment on a.oooun~ of.his pay for May from another disbursing 
officer at _a different military post. and upon his return on 22 May did 
nothing to prevent the full payment of his pay for the same period, and_ -on the 
31st of that month collected the full amount without deduction for the ¥120 
previously received.· Nor did he deduct this $120 from his pay voucher for 

· the months of· June• July• and August' following. It we.a a. reasonable inference 
from these circumstances that his intentions were dishonest and that when he 
obtained on 31 May 1944 the Sl.ml of $163.40 he intended to defraud the Govern
ment of $120.00. Notwithstanding the contention that the vouoher presented 
to the Finance Officer at Camp Sibert may ha.ve been presented before the ac
ouaed procured the $120 pa.rt payment of the same pay at another ca.mp. it was 
his duty to bring this to the at-tention of the Finanoe Officer. or. in failing 
to do so. to refuse to a.ocept the pa.yment without firat deducting the #120 
paid him on aocount. The responsibility for the accuracy' of the voucher even 
though assisted by other military personnel rests upon the officer presenting
the voucher or for whom it is presented. The finding of the accused guilty 
of wrongfully presenting the claim a.ga.inst'the United States in the amount 
of $153.40 because he had previously received $120 on account and tha.t there
fore his claim was false and fraudulent is amply suatained by the .evidenoe. 

The remaining part of the specification dealing with tM'fa.ise and 
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fraudulent charaoter of the ola.im due to the faot that the na.m.e of the ao
oused1s divorced wife appeared on the voucher should not be sustained for 
two reasonsa (1) There was no e'V'idence that the accused knew at the time 
he signed or presented the voucher that his wife·had obtained a divorce and 
was no longer his lawful wifeJ (2) although it was oonolusively established 
that the accused's wife Mary had divorced him in January 1944. yet by the 
same evidence it was shown that the support and maintenance of their minor 
child waa imposed upon the aooused and the wife waa named guardian for the 
minor. In so far as the Government was oonoerned aooused was lawfully en
titled to receive on his pa.y voucher for ·11iay the sum of $163.40 (dieregard
ing for the purpose, of this phase of the specification the payment received 
on account), whether his wife Mary waa named as his wife or in her capacity 
as guardian for their minor ,child. If entitled to receive the S8Jlle amount 
in either event the eTidence is not convincing that the aocuaed inte?lded to 
defraud the Government. The voucher wu erroneous i~ describing Mlry E. 
Ricker aa his "lawful wife". If it had described her as guardian for the 
minor child the voucher would have been correct. Under these ciroumatances 
it wculd not be just to convict him ot an attempt on-these grounds to defraud 
the United States. when. aa stated• he wa.a entitled to the sa.me amount in~ 
event. That part of the Specification should therefore be disapproved in 
the findings. 

7. At the end of the trial, a..t'ter the court had properly reached the 
unaDnounoed findings of guilty. the trial judge advocate stated that he.had. 
some evidence ot previous convictions pertaining to the a.ocused., IUld provided. 
the court with a document (Proa. Ex. 11) entitled "Previous trials by Court
Jla.rtial ", which contained the following inform.atio~• 

"PREVIOUS TRW.S BY COURTS-MARTIAL• 

General Court•!iartial 
Violation of the 61st, 93rd,and 96th Articles of War. 
Synopsis of Specifications a DI 61 - Absent without lea.Te 8 August 

1943 to about 22 October 1943J .AJf 93 
embezzlementJ JJf 88 - Passing worthleaa 
checks. · 

·sentenoe announced and &djudgeda 18 February 1944 
Sentence as approveda To be restricted to the limits ot your post tor 

, three (3) months and to t'ort'eit one hundred 
dollar, c,100.00) per month tor three (3) 
months. 

Approved• 3 Yaroh 1944". 

Contained in the accused'• War Departm8llt 201 file is a copy pt 
General Court-Mirtial Orders No. 251 of 3 March 194, of Arm:/ Service Force,. 
Fourth Service Command. It shows that the accused was charged with the 
offenses listed in Prosecution Exhibit llJ that the court found the a.couaed 

\ 
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not guilty of the charge and specific'1tion described as "AW 93 - Imbezzle

ment11, and that the reviewing authority disapprov.ed all findings of guilty 

of the specifications and charge described as 11A¥f 96 - Passing worthless 

checl'"..s ". The only true and correct previous conviction which should have 

properly been disclosed to the court was the one desc~ibed in Prosecution 

Bxhibit 11 as 11).,Jf 61 - Absent without leave". The reception by the court 

of Prosecution Exhibit 11 containing the additional incorrect information 

with respect to accused~s previous conviction was unfortunate, improper, and 


· erroneous. Its reception, however, was not prejudici~l to the substantial 
rights of the accused in so far as the findings were concerned because the 
findings had been properly reached prior to th,e reception of such erroneous 
matter. As was said by the Boa.rd of Review in CM 243015, Fisher (27 B.R. 
257,259)1 

"Since, however, the evidence in question did not prejudice 
the accused's rights insofar as the findings of guilty are con
cerned and since the sentence imposed is within the legal limits 
provided by law, the error does not require the disapproval of 
either the findings or the sentence.•••" 

See also CM 244760, Cihos (29 B.R. 1). 

Although it is impossible to measure the effect which the erroneous 
information had upon the court in assessing the punishment adjudged, the Board 
of Review is of the opinion that the error was purged and rectified by the 
action of the reviewing authority in reducing the sentence of confinement 
from life to 15 years. 

8. War Department records show the accused to be 33 years of age, a. 

high school-graduate, and married. He was employed for nine years as a 

meat cutter or butcher. On 15 September 1940 he enlisted 'in the service 

and reached the grade of sergeant. On 11 October 1942 he was commissioned 

second lieutenant, Chemical Warfare Service, Army of the United States. On 

3 March 1944 he was convicted of being absent without leave from 8 August 

1943 to 22 October 1943 ·in violation of Article of War 61, and was sentenced 

to be _restricted to the limits of his post for three months and to forfeit 

~100 pay per month for a like period. 


9. The court was legally constituted and had jurisdiction of the accused 
and the offenses. Except as noted, no errors injuriously affecting the sub
stantial rights of the accused were oommitted during the trial. In the opinion 
of the Board of Review the record·of trial is legally sufficient to support 
the findings, except the words in the Specifioation of Charge II "for the 
alleged dependent wife of said Second Lieutenant Murry A. Ricker" and "in 
that the said Second Lieutenant M.irry A. -Ricker did not then have a lawful 

- 8 

http:disapprov.ed


(303) 

dependent wife for l'bom he was entitled to ola.im an allowance for rental and 
subsistence". an:i legally auffioient to support the sentence ani to warrant 
oonfirma.tion of the aentenoe. Dismiual ia authorized for a violation. ·of 
either Article of War 58 or Article of War 94. 

Judge .A.dvooa.te. 
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1st Ind. 

JAN 29 1945
Bl • .ASF. JAGO. Washington 25• D.C••. 

TOa The Seoretary of War. • 

1. Herewith tre.namitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the oase of 
Seoond Lieutenant llurry A. Ricker (0-1035581). Chemical iiarfare Service. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to.support the findings. except the words 
in the Speoification of Charge II "tor the alleged dependent wife of said 
Second Lieutenant llurry A. Ricker" .and "in that the said Second Lieutenant 
Murry A. Ricker did not then have a lawful dependent wife for whom he was 
entitled to claim an allowance for rental a.nd subsistenoe". and legally 
suffioient to support the sentence as.approved by the reviewing authority 
and to warrant confirmation of the sentence. I recommend that the find
ings of guilty 0£ the excepted words be disapproved, but that the sentence 
be confi:nned. It is my opinion that the sentence approved by the review
ing authority will.be rendered more proportionate as we11·as adequate by. 
the remission of five years of the confinement. I therefore recommend 
that the sentence of confinement be reduced to ten years; that the 
United States Disciplinary parracks, .Fort Leavenworth, Kansas, be desig
nated as the place of ooni'inementJ and that the sentence as thus modified 
be carried into execution. 

3. Inoloaed. are a draft of a letter tor your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereina.bove made, should 
such action meet with approval. 

~. ~ -~·-------·' 

MYRON C. CRAMER 
l.ajor General 

3 Inola The Judge Advocate General 
1. Record of trial 
2. 	 Draft of ltr. for 


sig Sec of iia.r 

3. Form of Ex action 

(Findings disapproved in part in accordance w1 th recommendation of 

The Ju~e Advocate General. Sentence confirmed tut confinenent 

reduced to ten years. G.C.M.O. 130, 9 Apr 1945) 
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WAR DEPARTMENT 
J.rar:, Service Forces (305) 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
·CK 'r/04'71 

2 9 DEC 19'4 
UNITED ST.A.TES ) SECOND AIR :FORCE 

v. 

Second li.eutenarit HUGH v. 
~ 
) 
) 

Trial by' a.c.M:., convened.. 
at .Alexandria Ar,q Air 
Field, .A.lexandria, Lou1si t 

QUIGLEY (o-813'717), Air 
Corps. 

) 

~ 
) 

ana, 15 November 1944. 
lli.smissal, total .torf'eiturea. 
and confinement for five (S) 
;years. 

OPllION' of' the BOARD· OF REVID' • 
LIPSCOllB, 01CONNOR and GOLDEN, Judge .Advocates 

1. The Board of Renn has examined the record of trial in the 
case of the officer named abon and au1:md. ts this; its opinion, to 
The Judge .Advocate General. 

2. The accused was tried upon the following Charges and Speci
ficationas · · 

-
CHARGE Ia Violation of the 61st Article of War. 

Specification la In that Second Lieutenant Hugh v. Qu:igle:y, 
221st J.r,q Air Forces Base Unit, Combat Crn Detach
ment, did, llithout proper leave, absent himself from 
his. station and organization at J.rJq .Air field, .Alex
andria, Louisiana, .from about 4 August 1944, to about 
12.September 1944. 

Specification 2 a In that Second Lieutenant Hugh V. Qu:igl.97, 
221st Arrq Air Forces Base Unit, Combat Crew Detach
ment, did, llithout proper leave, absent himself 1'roa 

··his station and organization at Army Air Field, .Alex
. andria, Louisiana, from. about 16 September 1944, to 

about 7 October 1944. 

~ II a Violation of the 69th Article or war•. 
(F.Lnding o;f guilty disapproved b:y rn:i.ewing 
authorit.7). · . 

. Specificat1on1 (Finding of' guilt7 diaapproved b,y 

renewing aut.horit7). 


http:Qu:igl.97


I 

(306) 

He pleaded guilty to Charge I and its Specifications and not guilty 

to Charge II and its Specification. He was_.t.:ound guilty of Charge 


and its Specif1.cation1s and guilty of the Specification, Charge II, 

excepting therefrom. the -.orde •in arrest- and •break his said arrest• 

et llhich excepted words he was found not guilty and substituting there

tor the nrd• •in restriction to the 11m.ts or the post• . and "break 

said reatrictionu of which substituted 1r0rda he was found guilty, and 

not guilty of Charge II but guilty of a violation of the 96th Article 

of War. Evidence of three prior convictions by ~eral Court-Martial 

for three n.olationa of .Article of liar 61 and two n.olations of Art.icle 


·of War 96-was introduced. He was· sentenced to be dismissed the service, 
to forfeit all pay and. allowances due or to becom.e·due, and to be 
confined at hard labor at such place as the renewing authority might 
direct for S years. The reviewing authority disapproved the .findings 
of guilty as made by the court of Charge II and its Specification, 
approved the sentence and forwarded the record of trial for action 
under ~cle of War 48. 

J.; The evidence tor the prosecution., ,supplementing the accused's 
·pleas of guilty to Charge I and its_ Speoif'ications consists of a 
stipulation that he was absent without proper leave as alleged and the 
testimony of bis Commanding Officer that the accused•s·absendes 
were without authorit~ (R. S, 6; Ex. 1). The effect of his guilt7 
pleas was explained to him and he permitted such pleas to stand (R. 5). 

4. The accused, after explanation ~t bis rights as a w1. tness., 

elected to remain silent and the defense a~duced no evidence ,CR. 7). 


s. Speci.tl.cat:i.ons 1 and 2., Charge I., respective~ allege that the 
accused absented himself without proper leave from bis designated station 
and organization !'rom about 4 August 1944 to about 7 October 1944 and 
from about 12 September 1944 to about 7 October 1944. The elements ot 

· the offense of absence without leave., llhich is n.olativa of Article o! 
lfar 61, and the proof required for conviction thereof, according to 
applicable au'ihority, are as follows z 

•* * * (a) That the accused· absented himself tram bis 
command,***, atation, or cam.p_for a certain period, as 
alleged, and ('b) 'Ulat such absence was 111 thout authorit7 
from. an,one competent to give him leaven (MCM, 1928, par•. 
1.32). - ·. . 

. 'l'he testill.ony and stipulated facts adduced by' the prosecution 
conclusive~ establish the accused's unauthorized absences as alleged 
and abundant~ supplaaent bis pleas of guilt7 which were allowed to 
remain a!'ter tull explanation ot.- the nature and effect thereof and which 
do not appe~ to have beari improvident]Jr entered. All of the evidence 
and the accused's pleas of guil.t7, therefore., beyond a reasonable doubt 
support the court•s fi.D.d1ngs of ,guilty of Charge I and its two Spec:1.
.tioationa. · 

-2
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6. The accused is about 2.5 years old. War Department records 
show that he attended high school for two years. He has had enlisted 
service from 12 February 1942 until l October 1943 'When he was com
missioned a second lieutenant upon completion of Officers Training 
School and he has had active duty as an officer since the latter date. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the 
opinion that the record of trial is legally sufficient to support th!I 
findings o! guilty of Charge I and its Specifications, ·and the sentence 
and to warrant confirmation thereoi'. Dismissal is authorized upon 
conviction of a violation of .A.rticle of War 61. 

- 3 
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CM 270471 

1st Ind. 

:war Department, J.A..o.o., - To the Secretary of War. 

JAN 4 • 1945 
1. Herewith transmitted for the act.ion o! the President are 

the record of trlal and tm opinion o! the Board o! Review in the 
case of Second Ueutenant Hugh v. Qu1gle7 (O-Sl.37n), Air Corps. 

2. I concur in the opinion o! the Board of Review that the 
record of trial is legally- sufficient to support the 11ndings as 
approved by the reviewing authorit7 and the sentence and· to warrant 
confirmation thereof. I recommend that the sentence be confirmed 
but that the forfeitures be remitted, that the sentence as thus modi
fied be ordered executed, and that the United States D:1.sciplina17 
Barracks,.Fort Leavemrorth, Kansas, be designated as the place of 
confinement. 

3. Consideration has been given to the accused• s letter of 
ll December 1944 Therein he requests cl•eney and asserts, that bis 
actions were caused by domestic difflculties. 

· 4. Inolosed are a '.draft of a letter for your signature, trans
mitting the record of trial: to the President for bis action, and a 
form of Executive action daaigned to carr,r into effect the foregoing 
recommendation, should such action meet with approval. 

~~-~~ 
)Cyron c. Cramer, 
llajor General, 

The Judge Advocate General. 
,.

4 Incls. 

Incl 1 - Record of trial. 

Incl 2 - Dtt. of' ltr. tar 


s1g. Sec. o! war. 

Incl 3 - Form Executive ac~on; 

Incl 4 - Ltr. from accused. 


(Sentence confirmed but forfeitures· remitted. G.C.K.o. 91, 22 liar 194S) 



-------------------------------

WAR D.EPARnm:tif 

Arm:, Seni.ce Foroea 


In the Office of The Judge Advoca.te General 
 ·(309)
lfubington, D.c. 

10 0£C 19"SPJGK 
C.M 270549 

UNITED STATES ) FORT LBJIS, lQSHIJlG'.?01' 

Tria.l by' o.c.JL, oonTened at Fort 
Leri•·• Washington. 28 November 

Private FRED RICIDi'.>ND 

v•. 

1944. Dishonorable discharge and 
(38097019), 1533rd Eo.gi.n•er ooni'i.nemeut for tin (5) years. 
Dump Truck Comp~, Fort Federal Reformatory-. El Reno, 
Lewis, Waa.bington. ) Oklahoma.. 

----------------------------~-BOLDIITG by .tu B0.\RD OF REVIEW 

LYOll, HEPBURH a.nd ll>YSB, Judge Jdvooa.tea. 


1. Xh• Board of Review bu exam1necl the record ot trial in the oue 
ot the aolclier named a.bon. 

2. The aoouud. was tried. upon the following Charges and SpeoU"icationu 

CHARGE Ia Violation ot the 93rd .Article ot War. 

Specification la (Finding of not guilty). 

Speoitioa.tion 21 In that Prin.te Fred Richmond, 1633rd El'lgineer 
Dump Truok Compaey, did, at Fort Lewis, Washington, on or 
about 27 September 1944, unlawfully enter B\dlding ll•D-18, 
a barrackl of Comp~ A. 53rd Engineer Training .Battalion, 
with intent to commit a criminal ofteme, to wit, larceny, 
therein. 

CHARGE Ila Violation ot the 94th Article ot War. 

Speoifioationa In that Prbate Fred Riolmond, •••,did, a'b 
Fort Lewie, Washington, on or about 27 September 1944', felon• 
ioualy take, steal, and oarr:, away one olive drab field jaolcet, 
K-1943, ot the value of ,S.10, property' ot the Uaited StatH, 
turniahed am intemed tor the military aervioe thereof. 

He pleaded :i:J.ot ·guil tT to the Charges and their Speoitioationa. Ha wu toun4 
not guilty ot Speoitioation lot Charge I and guil"t7 ot Specification 2 ot 
Charge I, Charge I, and Charge II and it• Speoitioation. No evidence wu 
introduced ot an:, previoua conviction. He waa aentenoed to be dishonorably 
discharged the aeni.oe, to forfeit all pay and allowances due or to beoo:m 
due, and to be oonf'ined at hard labor, at auoh place as the renewing au
thority may direct, for five (6) year•• The revievring authority approved , 
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the aentenoe, designa.ted the Federal Reformatory, El Reno, Okla.homa, aa 

the place of confinement and forwarded the record or trial for a.otion 

under Article or Wa.r 50½. 


3. The reoo:rd of trial is legally sufficient to support the findings 
of guilty of Speoifioation 2 ot Charge I and of Charge I and the sentence. 
In the opinion of the Board ot Review the record of trial is not legally 
sufficient to support the findings of guilty of Charge II and ita speci
fication for the following reaaona 

The evidence for the prosecution showed beyond doubt that the 
accused stole a field jacket marked M-1943 of some value on the date al 
leged in the specifioation, but with reference to the ownership ·or the 
stolen article the prosecution by competent uncontradicted evidence (R.17) 
showed that the jacket was owned by an individual, Sergeant Joseph P. 
Shaheen. No effort waa made to shaw that the a.rtiole wa.s the property ot 
the U:lited States. The production of the artiole at the trial before the 
court is not sufficient to prove ownerhsip in the Government of an article 
susceptible of private ownership, particularly when ooupled with direct 

, 	evidence given by the prosecution's witness ot private ownership. The 
record would have been legally sufficient to support a finding of guilty 
of la.roe~ of the article ~s the property of Sergeant Shaheen in violation 
of Article of War 93, bi.rt; accused was not charged with that offense and 
a.a it is not a lesser incltrled offense of the one with which he wa.a charged, 
the conviction of Charge II and its Specification must fa.11. The Manual 
for Courts-Martial. paragraph 150,!• page 185. provides& 

"Proof. - Larceny and embezzlement. - • • • (b) that the 
property belonged to the United States••••" 

4. For the reasons stated, the Board of Review holds the record of 
trial legally insufficient to support the findings of guilty of Cha.rge II 
and its Speoifioe.tion, but legally sufficient to support the findings ot 
guilty of Charge I a.nd its Specification 2 a.nd the sentence. 

--:--==.¥.la::::::S...~~~~~~i.,..• 

-~""~/7.~·-....·~""'"-,~~;..:;... 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 



{.311) 


1st Ind. 

DEC 2o1944War Department, J • .A..G.o., 

1'01 	 Commanding General, 
Fort Lewis, Washington. 

1. In the oase ot Private Fred Richmond (38097019), 1633rd Engineer 
Dump Truck Company, Fort Leri•, Washington, attention ia invited to the 
.foregoing holding by the Board or Review that the record or trial is 
legally· inaur.ficient to support the findings of guilty' of Charge II and 
its Specification but legally aufricient to support the findings of guilty 
of Charge I and Specification 2 and the sentence, which holding is hereby 
approved. Upon diaa.pproval or the finding of guilty 0£ Charge II and its 
Specification, you will have authority to order the exeoution of the aen
tence. 

2. When copies of the published. order in this cue are forwarded 
to this ot.fice they should be accompanied by the .foregoing holding and 
this indorsement. For convenience of reference and to .facilitate at• 
taching copies ot the published. order to the record in this cue, please 
place the file number of the record in brackets at the end ot the pub
lished order, as follaw11 

(CY 270549). 

.., .:: ..... - ·.; • ::. (' ..~- : l'. 

Jliyron·c. Cramer, 
Major General, 

1 Inol. 1'he Judge Advocate General. 
Record of trial. 





---------------

WAR DEPARTMffiT 
1ntrt Service Forces - (313)

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGQ 24 JAN J94SCM 270591 

UNITED STA TES 	 ) INFANTRY REPIACEMENT '!RAINING CENT.ER 
) 

v. 	 TriR.1 by o.c .M. ccnvened ~ at camp Roberts, California, 
Private ELDON VANZANT ) 1 December 1944. Dishonorable 
(37357015), Battery B, ) discharge, total forfeitures 
52nd Field Artillery Training ) and confinement !or thirty 
Battalion. ) (JO) years. Penitentiary. 

REVIJ:.'W by the BOA.RD OF REVIEW' 
ANDRE, FRED.I!RICK and Bimm, Jtd ge Advocatea. 

1. The record of trial in the case of the soldier named above 
has best examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi 
oationsa 

CHARGE Ia Violatim of the 58th Article of War. 

Specification la In that -Private Eldon Vanzant, Battery B, 52nd 
Field Artiller7 Training Battalim, Camp Roborts, California, 
did, at Camp Roberta, California, on or about 17 May 1944, 
desert the service of the United States and did remain absent 
in desertion until he was returned to military control at 
Fort Douglas, Utah, on or about 15 August 1944. 

Specification 21 In that Private Elden Vanr.ant * * * did, at 

Camp Roberta, California, on or about 27 .lugust 1944, 

desert the servioe of the United States and did remain 

absent in desertion until he was apprehended at Kansas 

City, Missouri, on or about 25 September 1944. 


Speoifioatian Ja In tha.t Priftte Eldon Vanzant, * * * did, at 
Camp Roberts, California, Cl'l or about 16 October 1944, 

· desert the service of the United States and did remain 
absent in desertion until he was apprehended at ~leeker, 

· Colorado, on or about 22 October 1944. 

CHARGE II1 Violation of the 69th Article of War. 
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Speci.ficatim l: In that Private El.don Vanzant * * * havmg 
been duly placod in confinement in the 11th Regimental 
Guardhouse, Camp Roberta, California, on or about 26 
August 1944, did, at Camp Iloberts, California, co or about 
'Z7 August 1944, escape from said confinement before he -..as 
set at liberty by proper authority. 

Specificatim 2, In that Private Eldon Vanzant ·:t * * having 
been duly placed in ccni'inement in the Post Stockade, Camp 
Roberts, California, on or about 10 Octob~ 1944, did, at 
Camp Roberts, caJ.ii'ornia, on or about 16' October 1944, 
escape from said'ccnfinement before he was set at liberty 
by proper authority. 

He plea.dad not guilty to Charge I and its Specifications, guilty to 
Charge II and its Specif'icaticns. Ha was found guilty of both Charges 
and all Specitications. Evidmce was introduced or two previous ccn
victions by special courts-r.artial for absences without leaTa of forty
two days and· forty-eight days respectively. He was sentenced to be 
dishcnarably discharged the service., to forfeit all pay and all011a.nces 
due or to becano due, and to be ccnfined at hard labor, at such place 
as the reviewing authority may direct, for thirty years. The review
ing authority approTed the? sentence, designated the United States 
Penitentiary, McNeil Island, Washington, as the place of confinement, 
am withheld the order directing the executicn of the sentence pursuant 
to Article of War 50t• 

3. The evidence for the prosecution was substantially as follows, 

The accused absented himself' withoi.1t leave f'rom his station at 
Camp Roberta, C&lifornia en 17 May 1944. (Morning Report, R. 7; Pros. 
Ex. l). He was apprehended by civil authorities at Harrison, Arkansas, 
and returned to military control at Fort Douglas, Utah, en 15 August 
1944. (Stipula.tion, R. 8). 

From cC11finement at Camp Roberts, California, he absmtcd himself' 
wiUiout leaTe en 'Z7 August 1944. (Morning Report, R. 7; Pros. Ex. 2). 
Re was then in custody as a prisoner in the Regimental Guardhouse. Fol
lowing a report of his escape; ·the Of.f'ie er of the Day cauaed a thorough 
search ot the area to be made and the accused could not be found. (Stipu
lated testimony-, R. 8). He was apprehended by civil authorities at 
Kansas City, Missouri, and returned to military control on 25 Septeni>er 
1944, by order of' the United States District Cairt for the Western 
District of Missouri, Western Divisiai. (stipuh.tion, R. 8). 

At about 0615 hours on 16 October 1944, the accused, then a prisoner 
in the Camp Stockade at Canp Roberts, California, was found to be missing 
from the line of prisoners returning f'rom "chow". A search I of the area 
discovered a hole in the fence. The accused was not f'amd (R. 9). fu;, 
was aw,rehended by chili.an authorities at Meeker, Colorado, and returned 
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to military control at I,;;rrrry Field, Colorado, on 22 October 1944 (Stipu
lation, R. 8). 

4. The accused, duly informed of his rights, elected to remain 
silent, and introduced no evidence {R. 10). 

5. The three successive absences of the accused, all,unauthorized, 
the latter two origin.a.ting by escape.from confinement and all terminating 
by apprehension at distant points, unexplained, show a determined resolve 
to avoid militaey service and fonn a substantial basis for the inference 
that his intentiai at all times was to desert the service. 

6. The accused is 19 years of age, apparently unmarried. He •• 
inducted 26 June 1943 at Fort warren, Wy'oming. Informatiai accompanying 
the record of trial discloses that he came into the Army from the 
county jail at Green River, Wyoming, where charges against him for at 
tempted robbery of a filling statiai were dropped in order that the 
Army might avail itself of his services. The Psychiatric Report, ac
companying the record of trial, reveals that he has served thirteen 
months in the Missouri Training School for Beys, at Boonville, Missouri, 
for autanobile theft, and indicates his ccnnection 'With other depred&tiais 
of like character. 

?. The court 1ras lega.ll.y caistituted. No errors injuriousl.7 af
fecting the substanti.:i.l rights o:t the accused were cor.1:11itted during 
the trial. In the opinion of the Board of nev1ew the reoo:-d of trial 
is legally sui'i'iciait to support the findings of guilty and the sentfllOa. 

~R.~ , Judge Advocate. 

«, Judge Advocate. 

~~Judge .Advooate, 

3 
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WlR DEPARTMENT 
Army Service Forces "(317)

In the Office of' The Judge Advocate General 
Washington, D. c. 

SPJGQ 30 JAN t9AS 
CM 270640 

ARMY AIR FORCES 
UNITED STATES ) WESTERN FUING TRAINING COMMA.ND 

T • . · ~ 'Trial by G.C.M., convened at 
) Stockton Field, Calitornia, 

Second Lieutenant KEITH EDWARD ) 10 November 1944. Dismissal, 
OTl'ERSON, (0-760978), Air Corps. ) total f'or.teiturea and con

. ________ -~- __~~~n~ !or ten (10) years. 

OPINION ot the BOARD OF REVIEW' 
ANDBEIS, FREDERICK and BIERER, Judge .ldvocatea 

l. The Board of Review has examined the ncord of' trial in the 
case ot the otf'icar named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speeiti
cations .a 

CHA.D Ia Violation of the 93rd .lrticle o.t War. 

·specification lt In 1i:J.at 2d Lt. Keith Ed.ward otterson, did, 
at Y.ercad, California, on or about 1.3 October, 1944, ld.'\h 
intent to do hill ~ harm, cOlllld t an assault upon Loren 
c. Buclplan, by' strild.ng him on the head with a dangerous 
instrument, to wit, a bottle. · 

Speeitioation 2t In that 2d Lt. leith Edward otteraon, did, at 
Merced, California, on or about 1.3 October, 1944, by' torce 
and violence, teloniows]J' take, steal, and carr;r awa7 tro11 
the peraon ot Loren c. Buckman, a -.Uet conta:Sn1ng about 
Seven~n Dollarl (t,5.00) laml mon97 ot the United 
States, the property ot Loren c. Bo.ckman, value about Sn1nt;y-
Fin Doll.an ($75.00). . 

CHlroE IIi Violation of the 95th .lrticle of lf'ar. 

Specification lt In that 2d Lt. Ieith :Edward Otterson, did, at 
Merced A.nq Air Field, Merced, California1 _on -or about 14 
October 1944, with intent to deoeiTe lat .ut. Francie 7. 
Simmons, of'ficW]J' 1tate to the said lat Lt. Francis F. 
Simmons, that "he did not strib Mr. Buckman•, 11hich atate
•nt -.a known b7 ttie said 2d Lt. Ieith Edward Otterson to 
be untrue. 

http:strild.ng
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He pleaded not guilty to and was found guilty of the Charges and all 
SpeoUioations. No evidence or previous convictions was introduced. 
He -.as sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor, at 
such place as the reviewing authority may direct, for fifteen years. 
The reviewing authority approved the sentence, but remitted five years 
or the confinement imposed, and forwarded the record of trial for 
action under Article or War 4g. 

3. The evidence for the prosecution established the following' 

state or facts. 


Lorenc. Buckman (R. 8), a civilian, was a prosperous merchant en

gaged in the automobile supply and wrecking business at Merced, Cali 

fornia (R. 9,19). He maintsd.ned a living apartment at the rear of his 

business building (R. 10), at 16th and R Streets in Merced (R. 9). He 

-.as married (R. 9), and had recently moved his home from the apartment

(R. 15) to a residence elsellhere in the city' (R. 8). Mr. Buckman former
ly had been a first sergeant in the Anny (R. 18), and wae an of'ticer or 
the American Legion and a member of 40 and 8 (R. 14,19). It was his 
custom to invite soldiers in to have a drink, and to make them welcome 
(R. 15). 

On the night of 12 October 1944, Yr. Buclanan had spent the evening 
at the Elles Club (R. 16) and had had about eight drinks after dinner, 
between seTen and twelve-o'clock (R. l?). He felt somewhat exhilarated, 
but not intoxicated (R. 16). After midnight, on the early morning of 
l'.3 October, he met Lieutenant Rhodes, of the Merchant Marine, and in
rl.ted Lieutenant ~odes to his establishment for a drinlc:. On the way 
there, they met the accused and a sailor (R. 9). Rhodes invited them to 
cane along, llith Buckman's ai:proval (R. 15), and the four proceeded to 
Buclanan's establishment, six blocks away (R. 9,10). The sailor le.tt the 
party along the ny (R. 10). Buckman, Rhodes and, the accused reached 
and entered Buckman' e apartment. As Buckman did not have his keys, the · 
accused picked the lock llith an ice pick, as Buckman had tried and failed 
to do (R. 10). The accused and Lieutenant Rhodee handled and inspected 
a .300 Savage hunting rifle which Buckman had there (R. 10). Buckman 
stepped between them and unloaded the rifle (R. 11). The three men re
mained there approximately an hour, the events of which were not clear 
in Buckman' s recollection. He did not remember doing any drinking, 
there, but accepted as a .fact that th9i did drink (R. ll,21). He had 
half a case of 'Whiskey upstairs (li. ll}. At one point, the accused com
mented. that Buckman had been doing a lot or talking, and called on 
Buckman to identify himself. Buckman showed his identification cards, 
Army and otherwise, and in so doing showed his wallet containing about 
thirty-one one-dollar bills and about fifty dollars in other currency
(R. 12,18,19). They engaged in conversation, which 118S all 1n good 

. fellowship, llithout argument or altercation of any lcind (R. 13,20). 
The accused did not seem to be intoxicated (R. 21). 

2 
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Buckman' s last recollection was that he turned around trom the ac

cused to pour a drink., and. lost consciousness (R.11). The accused and 

Rhodes both wre there at his last recollection {R. 22). He did not 

remember feeling a blo,r (R. 11). Same time later., regaining conscious

ness, he found himselt-alone, on the fioor, badly beaten about the head. 

He was •&11 OTer blood•, 11hich had "mostly dried•, his head felt •like 


.a jellT9., his jaw was knocked •away down•, ·he -was.breathing with di!.ti 
cult,r, and •it•• just all hurt all over • (R. 12). His wallet and 
mon.,. were gone (R. 14). He went outdoors tor· air {R. 13), and acron 
the street to a creamery, lfhere friends, after :talling to recognize 
him at first, got him to a hospital and called the police. He remained 
in the hospital tor a welt and then in bed at home. At the time of 

· trial, he still could not •think very goQd•, and :t:iad to take things 
aJ.o,r~_.{R. 14). His memory ot events immediate~ preceding his in.jurr 
was impaired (R. 17120). . 

Stipulated test~ of' the doctor 11ho attended lEr. Buckman •• 
that Buckman was brought to the hospital on the morniDg of 13 October 
1944, in an unconscious condition. He had been struck on the back ot 
the head and across the nose. His race was s,rollen and there was much 
hemorrhage around his eyes. He was suffering £'ran concustion and did · 
not become c-leal' tor srreral days. He also had one injured tinger. 
1,-ra7 pictures indicated 'llhat .the x-ra7 technician felt to ~e a fracture.· 
in the t.hyroid cartilage and also a fracture wll back in the nasal 

. septum, but the doctor ,ras very doubttul. that there were any fractures. 
The man had undergone a terrific beating. He stayed quite dizzy for 
some time, but was apparen~ making a satisfactory recovery (R. 26) • 

. Carlan H. Rhodes, Deck Engineer in the 11.erehant Marine {R. 26-27), 

1188 the officer ot that eerrice who •s ·in the co~ ot Bu.ckman and 

the accused on the night in question. He testified that the accused 

and him8elt went with Buckman at Buclanan1s inritation to Buckman'• u

tablisbment tor a drinking partT (R. 27) and entered by picld.ng the 

lock 1d.th an ice pick. A. aailor had been with them, but le:!t before 

tJ\q wnt in to Buckman'• place. Buckman nnt upataira and got a bottle 

of llhiskq. Thq drank and engased in conversation (R. 28). BetoN 

they' entered, Biickman 8hond the rltnese some receipts in a leather 

!older., to show that he owned the place, but did not show him a wallet 

(R. 29,30). The three remained there about an hour and a halt to two 

hours, dr1nld.ng straight bourbon whiskey and water, and talking (R. 28
.32). There 'W8!'9 no arguments, .tights or altercations, and nothing un

usual happened lR. 29). lhodes decided .that he bad enough and went 

home. The accused said that he •s going to ata7 a while and remained 

there in conversation 1d.th Buckman {R. 29-30). Buckman and the ac

cused both· nre prett.r wll intoxicated (R. 31). · 


\ 

First Lieutenant Simmons, .ProTOst Marshal (R. .33), interrogate• 

the accused on 14 October 1944, concerning the a.t:tair, ·alter first . 

waming the &cct1Nd UDder J.rt.ic~ ot War 24. The accused said that he 
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would answer voluntarily any questions that the witness cared to ask 
him. In response to questions, the ~ccused said that he and Rhodes had 
gone with Buckman 1i9, have a drink, at-Buclan.an's invitation, that they
had had sane drinks and !,hat he and Rhodes had le.ft together; that Buck
man had sustained no injury at that time and that the accused did not 
strike him. The accused denied any- knowledge of the 11allet, or of the 

.300 Savage sporting rifl.e, which had also disappeared (R. 34). Later 
the accused made a similar statement 1n response to questioniJ:lg by the 
District Attorney in the sheriff's office (R. :35). However, after 
further questioning, the accused on 24 October made a 811'0r.n statement 
to the investigating o.rticer (R. 42; Pros. Ex. 2), who had advised him 
.fully of his rights (Stipulated testimony, R. 41-42; .Pros. Ex. 1). · In 
t.hat statement the accused recounted in some detail the events of his 
meeting and drinking session with Buckman and Rhodes and said that Buck
man angered him b;r making certain indecent hanosexual advances toward 
him, whereupon the accused grabbed Buckman by' the hair and struck him 
over the back of the head with a milk bottJ.e, then hit Buckman several 
times in the .face with his fists, after Buckman cried out "Don•t·k:Ul 
me•. Buckman .fell to the noor and lay there bleeding. The accused 
ran out. ~odes was not there when this incident occurred. When the 
accused got back to h1a car he "noticed" that he "had the ,rallet•. 
He did not want it and did not know 1lbat to do with it. He thumbed 
through the wallet and observed that it contained about fifty or sixty' 
dollars, mostly one~ollar bills. He •decided" to go over on the other 
side ot the railroad tracks and thrOW' the nllet and money away, and 
did so. He threw it "in 11h&t appeared to be an Auto Court•. He then 
drove to the Air Field, went to his quarters and went to sleep. On the 

. ,ray, he ,ms "rather scared and worried• ror rear that he might have 
killed or seriously injured Mr. Bu.ckman. He, the accused, •s intoxi
cated ·but not dead drunk. Rhodes had told him earlier in the night 
that he, Rhodes, •s going to take Bu.ckman1s ri.fle (Ex. 2). 

The Provost Marshal testified that at a prelim1na17 hearing in 
Justice Court the day before the trial, on charges against Rhodes, the 
accused had testified on oath after due warning (R. 37,38) in substantial 
accord with his statement to the investigating of.ficer (Ex. 1). 

. . 
It ,ras stipulated (R. 40) that llr. Hugh Mitchell, a Pacific Gas 

and Electric Company employee, would teetify if present that on 13 
October 1944, at about 4:30 in the afternoon, the witnese found a -.all.et 
~ in a street in Merced, about·.tiva feet .from the curb. The 1'8llet 
then contained Yr. Buckman 1s identification cards, but no money. The 
witness immediately turned it over to the police. 

•
4. The defense attacked the voluntaey character of the accused's 


statements. Undersherift Morse testified (R. 4.3-44) that in the 

sheriff's office, when the accused first admitted striking Mr. Buckman, 

the witness had told the accused that he wanted to ask him some questiona 
and wanted him to tell the truth, that the witness did not think the 

. .. / 
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accused was guilty, from looking at him, and would do ,mat he could for 
him if he was not. The accused then denied striking Buckman. The ,rit,.. 
ness told him that it finger prints found on the milk bottle were his, 
the accused W0Uld be in a bad way. The w1tness did not tell the accused 
that the prints were his, as they did not then have the accused's .tingEr 
prints. The accused then said that he struck Buclanan with a milk bottle. 
Tl:ie Witness •stopped him there and called the District Attorney and the 
court reporter". The accused was not threatened nor intimidated nor 
promised immunity- (R. 44)._ He bad been.advised o.t his rights in previous 
questioning, at which time he had denied any knowledge of the offense. 
When the accused admitted to the w1tness that he had struck Buckman, 
nothing was said about the wallet (R. 45). 

The accused testi!ied (R. 46), af'ter explanation o:t his rights 
(R. 45) and opportunity for con.terence with his counsel. On the night 

of 12 October 1944, he bad been drinking at .tour or five di.tferent bars 

in Merced, with the Merchant Marine, Lieu:t,enant Bhodes1 and the sailor, 

Elwood. They quit at midnight because the bars .closed. At about 121.30 

Rhodes le.ft for home, but they met h1m again about 1100 with Buckman, 

going to Buckman's place for a drink. Rhodes invited the accused and 

the sailor to come along and Buckman said it 1188 all right. . They went 

to Buckman's place. Buckman did not have the key, and nnt across the 

street ~nd got an ice pick to open the lock.:r Bhodes challenged h111. 

right to enter in that manner (R. 47). Buckman showed Rhodes his identi 

fication and his name on the building. Bhodes said it was all right. 

The accused took Buckman'• ownership o:t the place for granted and helped 

pick the lock. They went thJ:ough the building iJlto the kitchen or the 

apartment., £:ran which most of the furniture was gone. Rhodes said-•I 

thcnight we came here f'or a drink". Buckman said •QKI', and went upstairs 

and got a pint or whiskey. Buckman poured three drinks in one-ounce 

jiggers and said a good-will toast. 'Ibey drank the pint and B\ickman 

brought out another. The accused and Rhodes .tenced playt"u~ with 11ome 

sabers 'Which Buckman 1&id were old master sergeant cavalry sabers, then 

h'mlg them back on the wall. They played w1th the ri.rle and ejected the 

shells. They drank another pint of 'Whiskey and talked a\,out Arary life 

(R. 47). On the third pint., Buckman asked the accused 'Whether he ~ 

been out 'With any girls lately (R. 48). The accused said no, he badn1t • 

Buckman said that he "W'OUld like to •take care or• the accused. It 

dawned on the accused 'What was happening. The accused stepped back a 

little bit and said that he didn't go in tor that stut.t. Buckman said 

"Come on•, and started playil:lg with the accused's privates. That "riled" 

the accused, who then struck ~c,kman a bl01r ll1 the face. Buclanan dropped 

dO'ffll a bit, and the accused grabbed him, hit hill with a milk bottle, 

struck him "a couple" more times with his fist, and cursed him :tor 'What 

he had done (R. 48). Buckman said "Don't kill me•, more or less crying 

f'or mercy, and dropped to the floor. The accused was still mad, and 

thought that he would take Buckman'• wllet and •teach him a lesson•. 


· On reaching his carI the accused discovered that he still bad the 
wallet, and did not know what to do. He •kind o:t looke.d at it• and 
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found about fifty or sixty dollars in it. He did not "Rllt to return it 
to Buckman and did not know what to do, so took it to the other side of 
town and thre1r it into llhat he thought -was a tourist court, ldth the 
money- still in it, and proceeded on back to the base (R. 48). He did 
not see the 11allet prior to the time he took it fran Buckman (R. 48-50). 

The accused struck Buckman because Buclonan continued after him 

after the accused had said that he did not go in for that stuff. Buck

man had grsbbed hold of the accused and that is where the accused got 

mad (R. 48-49). That must have been about three o'clock., It seemed 

about an hour and a half' that they had been there. They had drunk 

about two and a half' pints there. Buckman was msteady- on his feet, 

and the accused 118S also, •a little bit. Not very much.n (R. 49). 


On cross-examination (R. 50), the accused testified that Rhodes 

had said that he, Rhodes, was going to take Buclonan 1s rifle.· The ac

cused did not know where Rhodes was 'When the accused struck Buckman. 

The last time he remembered seeing ~odes was a ·few minutes be.tore that, 

and he did not see him afterwards (R. 50-51). 


Prior to Buclanan's advances, Buckman did not say anything to indi

cate that he was that type of man. If the accused had thought it was 

that way, he would not have gone there. Buckman had said that he always 

invited in soldiers and sailors (R. 51). 


The accused hit Buclonan only once with his fist, once with the 

bottle, and a couple of times with his fist (R. 52). The bottle broke. 

•It just seemed to explode". Buckman said nDon 1t kill me•, and put his 
bands up behind his head (R. 53). The accused did not "believe" that 
he hit Buckman again with the broken bottle and cut Buclanan 1e band (R. 53
54). The blow 11'ith the bottle did not knock Buckman out. Buckman 'W&s 

standing with his hands over his head, repeating "Don't k:111 me•, so the 
accused, still enraged, hit him until he dropped to the fioor, unconscious 

. (R. 	54). There was a little pool o.t blood, not a big one. The accused 
then •got scared". He did not think that he had killed Buckman (R. 54), 
but stood there a minute and then started running (R. 55). 

The accused took Buclonan 1s wallet "just to teach him a good lesson•. 
He had not seen Buclanan I s 118llet, but most everybody- carries one. He 
-.aa not thinking of it 'When he hit Buckman (R. 55). The identification 
that Buckman had showed to aiodes when they entered ns in a folder 
that could look like a wallet, but the accused did not get a good look 
at it and did not see money in it (R. 56). 

The .accused began to realize "quite surprisedly"" tbat he had the 

wallet ldlen he got to his car, four blocks &1'1&7• He thambed through the 

118.llet and more or less looked at it in general, but did not count the 

money. It just looked like fifty' or si:rt)r dollars, mostq ones (R. 5~ 

57). 
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The accused 1'8.1 sobered up eonside:rab~ when he got to his ear. H& 
was atraid that Buckman might bleed to death, but was scared and so did 
not go !or medical attention. H,e decided to throw the wallet a"ftaY', and 
!elt that if somebody found it they could use ~e money (R. 57). He ns 
not himself' that ba~ in need or money (R. 58). It did not occur to 
him to throw the wallet away right there. The place where he threw it 
aeemed like th~ best place to throw it, and wasn't much out ot his way, 
since he·was not walking (R. 58). He did not know "Wey" he drove out ot 
his way back to the post (R. 59). 

Driving back to the post, the accused was quite worried. He did· 
not think that Buckman was killed, but was worried that he might be very 
seriously injured. He felt that he was justified in striking Buckman 
but not in taking his ,rallet. He "guessed (he) could" have gotten away 
fran Buckman eas~ (R. 59). 

Both the Provost Marshal (R. 60) and the Trial Judge Advocate (R. 61) 
explained his rights to the accused before he was questioned. He lied 
&bout the matter because., the .first time, he had had only two h011rs sleep 
and was veey sleepy- and groggy, and thereafter •just let it stand" through 
two subsequent interviews because he had made his denial and ns worried 
about the matter, as 8 they said it was pretty serious" (R. 61,62). When 
he admitted to the District Attorney that he had struck Buckman, he still 
at first denied taking the wallet because "it still looked like robbery". 
(R. 62). He .tina~ admitted taking the wallet because he decided it 
was no use to continue lying and_he might as well give up (R. 6.3). 

He .did not think up the story about Buckman makillg advances to him. 
That has happened to him, not on many occasions (R. 6.3), but on a .tn 
occasions (R. 64). 

Be.fore the accused signed his statement, the Trial Judge Advocate 
told him that &odes had said that he, Rhodes, ,ms there .and saw the 
"llhole thingJ that the accused had taken the gun and wallet. 'lhe ac
ousad lmew that to be a lb and saw that it •• all going to be pushed 
on to him, llhieh he didn"t have an;,ything to do with, so he made the 
statement (R. 64). He Md m&da a statement just ab011t identical the 
da7 before, but didn't 1tate about the wallet (R. 6S). He had been 
•med o.f his rights numerous times and as not forced to make a st.ata
ment, but was tricked on· that one. Given Proseoution1s Exhibit 2 to 
read 1n court and asked it aeything 1n it was false, he testified that 
the stateent about the sun •could be partially talae•; 1n that ha, the 
aoouaed.1 did not pla7 with the gun and did not take the IUD• That 1tate
ment it about Rhodes. Also, the accused. was not a1tting down, but •• 
sittin; on the back or a chair with one .toot on the seat of the chair 
(R11 66). The general e.tf'eet ot Prosecution's Exhibit 2 contains the 
truth (R. 67). 
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Examined 'ey the court (R. 68), the accused testified that the 
sailor, Elwood, who had been with him all evening, le.rt the group before 
they- got to Backman'•• The accused took the wallet from Buckman's hip 
pocket probably thirty seconds to a ~ute a.f'ter Buckman fell to the 
fioor ( R. 68). He did not lmow 1fiV he thumbed through the money-. He ' 
8 just looked at it like aeyone else would". He "more or less glanced 
at the other things" in the 118llet, but did not go through them as ha 
did the money- canpar"tment. He removed no money whatsoever at &ff¥ time 
(R. 69). . 

5. Recalled for rebuttal, Mr. Buckman testified that he detinite~ 
and most certainly did not make arr:, hanosexu.al advances to the· accused, 
though he did not remember everything that happened that night and did 
not remember the drink1og (R. 69-70). 

6. On all the evidence, the accused ofticer, a.ft.er accepting the 
hospitality- of Yr. Buckman at a drinking session through the small hours 
of the night., attacked and beat his host into unconsciousness 'With a 
milk bottle and with his fists, then robbed him or bis wallet and his 
money, and fied, leaving Buckman battered, bleeding and unconscious on 
the floor. 'lhen, having first voluntarily consented to answer aey 
questions that the Prcwost Marshal ,rould ask him about the matter, he 
denied all l<no,rledge of the offenses, and stated that he had le.ft Buck
man uninjured, did not strike him, and knew nothing about the 118llet. 
Later, he confessed his attack on Buclanan and sought to justify it by
the charge that Buckman had made indecent homosexual advances which en
raged him. Still later, the accused confessed his theft ot Buckman's 
wallet, and final..13 at the trial he sought !eeb~ to justify that th.e.tt 
by- asserting that he took the wallet to teach Buckman a lesson. 

Proo! of all the offenses specified is established beyond all 
reasonable doubt, and the facts are admitted by the accused in his 8W'Ol'l1 

testimoey at the trial. His belated explanations would not excuse him, 
even if believed. Annoy:illg advances o.f' the character attributed by- the 
accused to Bu.ckman admittedly could have been repelled or escaped with
out the use of arry- such force as that to 'Which the accused resorted. 
Certainly they called tor no such ferocityr as to beat the man insensate 
llhile he was pleading "Don't kill me•, 'With his hands held over his 
battered head. Certainl.y" they- would suggest to no sensible man the 
theft or a wallet .from his victim's helpless and prostrate body as a 
"lesson" for that victim's future behavior. 'Whether the accused kept 
the money, as it is reasonable to ihfer that he did., or threw it away-, 
as he says that he did., is whol~ immaterial. 'lhe robbeey 118s complete 
'When he took it from his victim. • 

The only'possible extenuation for the conduct of the accused, it 
such it might be, would have been that he was too drunk to be responsible 
for his actions, but he testified that he was not, and his prompt ·.n1ght, 
clear memory, and subsequent attempts at concealment corroborate his sorr., 
account in that one respect. · 
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· Oral evidence ot the substance ot testimo,v given by the accused 
at a prel1m:1nar,y hearing held on charges against Rhodes was admitted over 
the objection that the record ot the hearing 1IOUl.d be the best evidence. 
However; there was no· showing that arq record ns made or such hearing, 
and as such records are by- no means uni:nraallJ" made in prel:1m:1naey 
hearings before cormnitting magistrates, the court,.., not required to 
•ssume, and thia Board cannot assume, that (?De -.s made. 

The_acbai*aion in erldence ot the accused's confession, Prosecution's 
Exhibit 2, was premature, as the defense stated its intention to produce 
testimoey. to discredit the basis tor the admission ot that statement, 
and later did introduce testimoey intended so to do. That nidenoe 
should have been heard before the confession was admitted. However, on .. 
all the 8T:Spence introdu~ed, the confession ns ,admissible. 

It, as the accused tes'titied and inferred, the Trial Judge AdTocate 
tricked him into a confession or turther confession by misrepresenting 
mdence in his poHession, that is, the purported expected testimoey ot 
Rhodes, then the Trial Judge .A.dToeate pemitt.ed,his se~1·to lead him into 
the comniesion ot a grave impropriety'. His cmv -· one or. diligent .and 
tair prepal'1ltion and predntation ot the mdence and case against the 
accused, with full regard tor the rights ot the accused, not to attempt 
to induct a confe111ion or plea ot guilty', lea1t ot all br misrepresentation 
and deceit. . · · · .· . . 

. In arq nent, the substantial rights ot the accused nre not pre
judic•c! by- aey circumstances .inducing his confession, nor by- evidence at 
his prmous test1mo:o;r, as h11 testimo:o;r at the trial 111.1 to the 1ame 
e.tteot and pre.ctica~ identical in all material detail, adding o~ the· 
specious assertion that hia purpose in taking the wallet was to teach 
Bu.olanan a lesson. . · · 

Lieutenant Simmon., a, Provost Marshal, ns elear]1' act1Jli in the 
pertonianee ot his duty' in investigating the reported assault and robber,y, 
and the 1tatements made to him by- the accused nre talse o.f'ticial 1tate
menta, regardless ot whether the accused was urned of h11 righta or not. 
Such wrnings affect the adm1111bilit;r ot a confession, not the duty to 
tell the truth 1D uking an o.t.tici&l statement. (Ci 2.441S9, ~ 28 
B.R. 201, 206). Hia right aga:1.nat aelt-incrimination was a right ot 

1ilence, not of.deceit. 


7. 'l'he accused officer i1 ~2 7ear11 ot age, married, with one child 
and a aecond child upected. He is a resident ot Ebmett, Idaho, h11 
b~pl&ce•. He ha1 a high 1chool education and. sane training in turniture 
dH1gn1ng and building. Alter enlisted serrlce !ran 4 September 1940, 
qual.:1.!'yiJli a, a weather obiiernr, ha 11&1 appointed aTiation cadet and. 
was canmisaioned a second lieutenant at Yuma Arrq Air Field, IUD&, Ariton&, 
on S Deceruber 1943. Au in3ur.r to h11 ankle, 1u1tained in an airplane 
accident, later disquali!ied h:1m !or tqins. His record shoo no prerlou1 

9 



(326) 


trials b7 courts-martial, either as an enlisted man or as an o!ficer., 
but he has twice incurred disciplinary- punishnent under the 104th 
.l.rticle ot War. He •s subjected to a forfeiture ot f.25 and one nek · 
restriction 1n June., 1944, for a few hours absence without lean and to 
a forfeiture or t7Son 23 .lugust.1944 tor drunk and disorder~_conduct · 
on 12 July 1944. 'l'he latter. discipl.inar;r actio;i ns accompanied by e 
ftitten ucmition troll the ccniand1~ gemral, AtmJ" Au Forces Weetern 
F:qing trl.1.Ding Command, to improve his 09nduct. · 

8. '1'he court was legally constituted. No eITors injuriously af

fecting the substantial rights ot the accused wre committed duririg the 

trial. In the opinion ot the Board of .Rn:1ew the record of trial is 


·legall3' sufficient to support tbe findings and the sentence as approved 
by' the reviewing authority and to warrant con!imation thereof. Dis
missal is authorized upon conviction of a violati.on o.t Article ot War 93 
and mandatoryupon conviction of a violation of Article of War 9S.. . 

~(<.-~Advocate. 
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TO: The Secretary of War 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieuten3llt Keith Edward Otterson (0-76cfn8), Air Corps. 

2. - I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findines and the sentence 
and to warrant confirmation of the sentence, as approved by the revie,,_ 
ing authority. I recommend that the sentence be confirmed but it seems 
to me that five years confinement is sufficient. donsequently, I recom
mend that the period of confinement imposed be reduced to five years, 
that the forfeitures be .remitted, a disciplinary barracks be designated 
as the place of confinement, and that the sentence as thus modified be 
carried into execution. 

J. Consideration has been 5"i.ven to the following letters attached 
to the record of trial: Letter from Mrs. Keith E. Otterson, Bax 601, 
Route 5, Bremerton, vrashington, wife of the accused, dated.18 November 
1944, addressed to the President of the United States; letter tran Yrs. 
Otterson dated 18 November 1944, addressed to the Secretary of War; 
letter £ran.Mrs. William J. Nichols, 220 North Grant, Stockton, Cali 
fornia, mother of the accused, dated 20 November 1944, addressed to the 
President of the United States; letter from Mrs. Nichols dated 18 Novem
ber 1944, addressed to The Adjutant General; letter from Mr. Eldridge A. 
Malmstrom, Box 601, Route 5, Breml:)rton, Washington., father-in-law of 
the accused, dated 26 November 1944, addressed to Hon. Warren s. Magnuson, 
Member of Congress1 and by him forwarded for the consideration of this 
office. 

4. Inclosed are a draft ot a letter for your signature trans
mitting the record to the President for his action, and a form o! 
Executive action designed to carry the foregoing recommendation into 
effect, sh9ul.d such action meet with approval. 

8 	Incl.a 
l - Record o! trial' 
2 - Dft·ltr for sig S/T/i 
3 - Form of action 
4 - Ltr fr Mrs. K.E. Otterson,. 

dated 18 Nov 1944 
5 - Ltr fr lira. X.E. Otterson,·

dated 18 Nov 1944 
6 - Ltr fr Mrs. w.J. Nichols, 

. dated 20 Nov 1944 

MYRON C. CRAMER 
Major General 
The Judge .Advocate General 

7 - Ltr fr Mrs. w. J. Nichols, 
: dated 18 Nov 1944 · 
; 8 - Memo fr Cong. w.s. Magnuson, 
; 7 Deo. 19.44.__ w/:tncJ . 

(Sentence caii'inned~bit forfeitures remitted and caifine.ment reduced 
to five years. a.c.u.o. 164, 9 ua,- 1945) 
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(329)!.rm;r Service Forces 


In the Office of The Judge Advocate General 

Washington, D._ c. 


SPJGH 
CM 270641 

U N'I T E D S T A T E S 

Te 

Second Lieutenant PAUL R. 
SMITH (0-754678), Air Corps. 

' 

.·· 

·11 JAN 1945 
ARMY .A.m FORCES 

WF.STERN FLYING TRAINING COMMAND 

Trial by' G.c.M.,
.• 

convened at 

Roswell Arrrr3' Air.Field, 

Roswell, New Mexico, 14 November 

1944. Dismissal. 


OPmION ot the BOA.RD OF REVIEW 
T.A.PPY, Gil1BREU, and TREVETHAN, Judge Advocates 

1. The Board ot Review has examined ·the record ot trial in the case 
of the officer named above and submits this,_its opinion, to The Judge 
Advocate General. 

' . 
2. The accused was td•d upon the following Charges and Speoiticationsa 

CHARGE Ia Violation of the 96th Article of War. 

Specification la In that Second Lieutenant Paul,/R. Smith, Air ' · 
· Corps, Section H, 3030th W' Base Unit, did, at Ronell, New 

Mexico, on or about 2 September 1944, with intent to def'raud, 
wrong.fully and unlawfully make and utter to Flight Officer 
James H. ~odwin, a cer.tain check in words_ and figures as 

. follows, to wits · · 

. THE FIRST NATIONAL BANK 01 R0SWELL 95-11. 
United States Depository 432 

Roswell, N,M. Sept, 21, 19 ..JJ.,.. No. _ 

~)' to _c...0,.,.s_1r____ or order 

· Twentx & no/100 · Doi1ar1 
For ____ closed Lt, Paul R, Saj.th 

· 0-754678 
(FRON'? OF_ CHECI) 



(3.30) 


James H. Goodwin 
F/0 T-3134 

Pay to The First National Bank or ·Roswell · 
Roswell, N.M., or order 

OFFICERS I CLUB; RCS\7ELL ARMY A.IR FJELD 
OFFICERS I LE3S, RCSWELL ARMY AIR FJELD 

ROOilELL, 1g MEXICO 

BACK OF CHECK 

and by means thereof, did fraudulently obtain from Flight 
Officer James H. Goodwin, cash or the value or $20.00, then 
well knowing that he did not have and not intending that he 
should have sufficient funds in the First. National Bank o.f Roswell, 
RoS\1ell, New l!exico, for the payment or said check. 

Specification 2: (Find!ng or not guilty). 

Specifice.tion J: In that Second Lieutenant Paul R. Smitb., * * *, 
did, at Roswell, liew fuexico, on or about I+ September 1944, 
with intent to defraud, wrongfully and unlawfully make and 
utter to the Officers•· ~ess R.A.A.~., Roswell, New Mexico, 
a· certain check in words and figures as follows, to wit: 

Name of Bank Valley National Bank 

Address Phoenix. Arizona. 432 

Roswell, New Mexico, Sept, 4, 1944 

Pay: to OFFICERS I LiESS R.A,A.F.. or order $25J>O 
with Exchange 

Twenty Five & no/100 Dollars 

Signature Paul R, Smith 
t 

Army Serial No, 0-754678 Station·R A AF 

(FROlfr OF CHECK) 

.. 
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Pay to The First National Bank of Roswell 

Roswell, N.ru., or order 


OFl!,ICERS I CLUB, R0011ELL AID.:Y Aia FIELD 

OFFICERS I l.l'ESS, ROO'.'iZLL ARMY AIR F lELD 


ROOiiELL, HEW l,11::XICO 

(Indistinguishable Bank Stamps) 

(BACK OF C~CK) 

and by means thereof, did fraudulently obtain from the Of
ficers'. ?.less R.A•.A..F., Roswell, Uew I.iexico, cash of the 
value or ~25.00, then well knowing that he did not have 
and not intending that he should have sufficient funds in 
the Valley national Bank, ,l>hoenix, Arizona, for the t>&yment
o! said check. , 

Specification 4s In that Second ·Lieutenant Paul R. Smith, * * *, 
did, at Roswell, New Llexico, on or about 4 September 1944, 
with intent to defraud~ wrongi'ully and unlawfu14r make and 
utter to Second Lieutemnt Howard H. Bloom, a certain check 
in words and figures as follows, to wita 

Valley Natl Bank 
!HS-PiR5!-HAH8Ntir-BANlf-8P-R~WBEJ:t 95-11 432 

United States Depository 

Phoenix, Ariz. 
Renel!~-Ndi. Sept, 4, 19!4 no. _ 

Pay to .....:O:.:aa1:s:.:1b:...------ or order .....:>?s.:··2..,.5..,/v________ 

__. -11T!::.:e~nil..lt11.1x~Fia.iYut~&.Jn..:o"/.al~OO~------------- Dollars 

For Lt, Paul R. Smith 
0-754678 

(FRO.NT OF C~OK) 

Howard H. Bloom 
0-737525 2nd Lt. A.O. 

Pay- to The First National Bank ot Roswell 
Roswell, N.M., or order 

OFFICERS I CLUB, RQS\'lELL W1Y Am FIELD . 
OFFICJ::RS I MESS, RQSilELL .&.ma AIR FIELD 

R0011ELL, NEi'l I.EXICO 
(Indistinguishable Banlt Stamps) 

· · (BACK OF CHECK} 
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and by means thereof, did fraudulently obtain from Second 
Lieutenant Howard H. Bloom, cash or the value or $25.00, 
then well knowing that he did not have and not intending 
that he should have sufficient funds in the Valley National 
Bank, Phoenix, .Arizona, for the pa~ent of said check. 

Specification 5: In that Second Lieutenant Paul R. Smith,***, 
did, at Roswell, New Mexico, on or about.4 September 1944, 

with intent to defraud, wrongfully and unlawfully make and 
utter to Second Lieutenant Howard H. Bloom, a certain check 
in words and figures as follows, to wit: 

. Valley Natl Bank 
i:.ii:-i:Eiiii-WAiiQlilli-:8AlOi-Qi-RQSnlit:i 95-11 

United States Depository 

Phoenix, Ariz • 
. ReeweU·,.-1'!..M. Sept 4, 19/Jt.. No. _ 

Pay to ...c=as__h_________ or order _$..,··2..,.5...;°_0_________ 

' ___Tw....._e~n_ty....,_F~i~v~e~&-n~o.La100______________ Dollars 

For_ Lt, Paul R. Smith 
Insf 0-754678 

(FRONT OF CHECK) 

Howard H. Bloom 
2nd Lt. 0-737525 

(Indistinguishable Bank Stamps) 

(BACK OF cm;oK) 

and by means thereof, did fraudulently obtain from Second Lieu
tenant Howard H. Bloom, cash of the value of $25.00, then well 
knowing that he did not have and not intending that he should 
have sufficient funds in the Valley National Bank, Phoenix, 
Arizona, for the payment of said check. 

Specification 6s In that Second Lieutenant Paul R. Smith, * * *, 
did, at Roswell, New Mexico, on or about 4 September 1944, 
with intent to defraud, wrongfully and unlawrully make and 
utter to Second Lieutenant Howard H. Bloom, a certain check 
in words and figures as follows, to wita 
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Valley National Bank 
ww.-1mw-ni1w:HAl.-~-QP-RQi~liY. 95-ll 

United States Depository 

Phoenix, Ariz. 

lteewell,-NTM. Sept, 4, 19.44 Uo._ 


Pay to _c_a_s_h______. or order _ ....$...~YJ._._fX'__________ 

___S_ixt-=,(,V-,;&:...=an~oL.:1.00~---------------- Dollars 

For Lt. Paul R. Smith 
0-754678 

(FRONT OF CHECK) 

Howard H. Bloom 
2nd Lt. 0-737525· 

I • 

(Indistinguishable Bank Stamps) 

(BACK OF CHECK) 

and bY means thereof, did fraudulently- obtain from Second Lieu
tenant Howard H. Bloom, cash of the value or $YJ.oo, then well 
knowing that he did not have and not intending that he should.. 
have sufficient .funds in the Valley National Bank, Phoenix, 
Arizona, tor the payment or said check. 

Specification 7a In that Second Lieutenant Paul R. Smith, * * *,
did, at Ronell, New 'J4e:x:ico, on or about 4 September 1944, 
with intent to de.fraud, wrongful.l.y' and unlawf'ully make and· 
utter to First Lieutenant Patrick M. Maturo, a certain check 
in words and figures a, follows, to wita 

THE FIRS1' N&1'IONAL BANK OF ROOWELL 95;ll 
United States Deposit01"7 · 

• 
~onell, N.M. Sept, 4 19.44 No. _ 

Pay to _c_a_s_h______ or order __$-..:;2:.i5.fX'___________ 

---=Tw~en..,ta.ioc.-.F.iy..,e..._.&._n.oa;,1/..1g;oo______________ Dollar, 

Paul B, SmithFor 0-754678 
(FRONT OF CHECK) 

-5~...-.· ,==-- ?' >. 7.... 
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(BACK OF CHECK} 

and by' means thereot, did fraudulently' obtatn·trom First 
Lieutenant.Patrick 14. Maturo, cash ot the value ot $25.00, 

then well k:n01ting that.he did not. have and not intending 
that he should have sutficient f'unds'in The First National 
Bank ot Roswell, Roswell, New Mexico, for the payment ot. 
said check. 

Specification 8:. In that Second Lieutenant Paul R. Smith~**·*," 
did, at Roswell, New J.iexibo, on or. about 4 September 1944; · 
with intent .to defraud, wrong1'U].l.)- and wuawf'ully' make and 

. utter to First Lieutenant Patrick ia. Maturo, a certain cl;leck 
in words and figures_ as follows, to wita 

TH$ FmsT NATIONAL BANK OF RCSilELL 95~11 
United States Depositoey · 

Roswell, N.U:. §eRtember 4, 19lt!t No._ 

Pq to __ca_s_h________ or order §100..f' 

__0n.e_.•huaunadar...,e.,.d,_·an....,.d,__no..,/..,l...,OO_______________. Dollars 

· For -- Lt. Paul R, 'Smith 
0-754678 

(FROlfl OF CHECK) 

Patrick M. Maturo, 1st Lt,. 
Box 46 R.J.•.l.F. 

(BACJC OF 9HECK} 

and by' means thereof, did'.. traudulently' obtain troa First Lieu
tenant Patrick M. Maturo, cash of tbe value of $100.00, then 
well kn011ing that he did not have and not intending.that he 
should ban sutticient f'unds in The First National Bank of 
Roswell, Roswell,· New Mexico, ~or the payment of ·said check. 

·specification .91 In that Second L1eutenant Paul R. Smith,·* * *, 
did, at Roswell, New Mexico, on or about 22 September 1944, 
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with intent to defraud, wrongfully and unlawfully make 
a~· utter to the Blue Moon l'iite Club, a certain check in 
words and figures as follows, to wit: 

THE FIRST MATIONAL BANK OF ROOWELL 
95-ll United States Depository 95-11 

Roswell, New Mexico, September 22, l9!J. 

Pay to _c.;:aa1:.sh_________ or order _.,.$1...0,..JJP_.________ 

____Ten....,.a.,_n.,_d......,n.... ________________.Dollars... o/_.1_,.00......, 

Lt, l)ul R, Smith 
0-754678 

(FRONT. OF CHECK) 

Joe J. Scavarda 

(BACK OF CHECK) 

and by means thereof, did fraudulently' obtain from the Blue 
Moon Nite Club, cash ot the value of $10.00, then well know
ing that he did not have and not intending that he should 
have sufficient funds in The First National Bank of Roswell, 
Roswell, New Mexico, for the payment of said check. 

Specii'ication 101 In that Second Lieutenant Paul R. Smith, * * *, 
did~ at Roswell, New Mexico, on or about 29 September 1944, 
with intent to defraud, wrongf'ulq and unlawfully' make and 
utter to the Green Haven Tourist Camp, Roswell, New Mexico, 
a certain check in words and figures as follows, to wit: 

THE FIRST NATIONAL BANK OF R~ 
95-ll United States Depository 95-ll 

Roswell, New Mexico, ~eptember 29 l91Jt 

-7
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0Pay to _C_a=-s_h=------ or order _,e.._··1_0...,/__________ 

--~T~e~n~&~n~o./~10_0_________________ Dollars 

Lt, ·Paul R, Smith 
• 0-754678 

·closed 

(FRONT OF CHECK) 

Pay 	to The First National Bank 
Roswell, N.M., or order · 

148 GREENHAVEN 148 

(BACK OF CHECK) 

and by means thereof, did fraudulently obtain from the 
Greenhaven Tourist Camp, Roswell, New li.exico, cash and 
merchandise of the value of ilO.OO, then well knowing that 
he did not have and not intending that he should have suf
ficient funds in The First National Bank of Roswell, ·Roswell, 
New Mexico, for the payment of said check. · 

Specification 11: In that Secor,d Lieutenant Paul R. Smith, * * *, 
did, at Roswell, New Mexico, on or about 17 August 1944, 
with intent to defraud, wrongfully and unlawfully make and 
utter to the Bank Bar, Roswell, New Mexico, a certain check 
in.words and figures as follows, to wit: 

Valley National Bank 
iHS-i:mit-la.ilQWAlt-BAmi;-Q~-RQ.81.Ia 

· 95-11 United States Depository 95-11 

Phoenix, Ariz. .. 
~enellr-Wew-Mexiee,.Aug, 17 19,M 

Pay 	to _c_a_s_h_______ or· order _!;;..,..0.,/00 _________ 

___F_U-t_Y...._&~n=o~L.1=00..._______________ Dollars 

Lt, 	Paw. R, smith 
0-754678 

(FRONT OF CIIBCK) 


BJ.NK B.lR 
BY·~, L, Emerson 

(Indistinguishable Bank Stamps) 

(BACK OF CHECK) 
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· and by means thereof, did fraudulently obtain from the 
Bank Bar, Roswell, New Mexico, cash or the value of $50.00, 
then well knowing that he did not have and not intending 
that he should have sufficient funds in the Valley National 
Bank, Phoenix, Arizona, for the payment or said check. 

Specification 12: In that Second Lieutenant Paul R. Smith, * * *, 
did, at Roswell, New Mexico, on or about 15 Septe:nber 1944, 
with intent to defraud, wrongfully and unlawfully make and 
utter to the Nickson Cocktail Lounge, Roswell,. New Mexico, 

. a certain check in words and figures as ro:µ~s, to wit:. 

THE FIRST NATIONAL BANK OF RQSm:LL 95-11 
. United States Depository 

Roswell, N.M. Sept, 15 19,M lio. __:. 

_c_a~s_h:_._____ or orde~ __$_5~·-oo-·_________Pay to 

__F~i~ye~&~n~o~/~1_00______________,______ Dollars 

Paul R. Smith 
closed 0-754678 

(FRONT OF.CHECK} 

Pay to The First lfational Banlc 
Roswell, N.M., or order 

311) NICKSON COOKTAll. LOUNGE 311) 

{BACK OF CHECK} 

·and by means tbereo~, did. fraudulently ob~in from the Nickson 
Cocktail Lounge, Roswell, New Mexico, cash· of the value of 
$5.00, then well knOffing that he did not have and not intending 
that he should have sufficient funds in The First National Banlc 
of Roswell, Roswell, New Mexico, for the payment of said check. 

CHARGE Ila Violation or the 95th J.rticle ot War. 

Specification la In that Second Lieutenant Paul R. Smith, * * *, 
being indebted to The First National Bank. ot Roswell, Roswell, 

·N.M., in the sum of $101.00, r~r value rece1ved and monies 
advances!, which amount became due and payable on and after 

· 6 September 1944; did, at Roswell, Uew Mexico, from about 
6 September 1944 to about 14 October 1944, dishonorably 
neglect and fail to pay said_ debt. 

-9
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Specification 2: (Finding of not guilty}. 

Accused pleaded cot guilty to all Specifications and Charges and was 
found not guilty of Specification 2 of Charge I and Specification 2 of 
Charge II, not guilty of dishonorably failing to pay a .debt but guilty of 
wrongf'ully failing so to do under Specification 1 of Charge II, not guilty 
of.Charge II but guilty of a violation of Article of Uar 96, and guilty of 
Charge I and all other Spec~fications. No evidence of previous convictions 
was introduced. He was sentenced to dismissal. The reviewing authority ap
proved only so much of the findings of guilty of Specifications 4, 5, 6, 7 
and 8 of Charge I as involves findings that accused wrongfully failed to 
maintain a sufficient bank balance to pay the checks described therein, 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. The evidence introduced by the prosecution in support of Charge I, 
Specifications land 3-12 inclusive, shows that the accused made and uttered 
certain checks more fully described as follows, viz (R. 13-19; Pros. Exs. 1-4, 
6-15}: . 

. Pros.Date Amount 
Charge and Ex. of of Check Cashed by 
SJa!cification li2.a... Check Check ~ or Negotia;ted to Drawee Bnnk 

Ch I, Spec l #4 2 Sep 44. i20 Cash F/0 James Qxxlwin First Nat Bk 
of Roswell,N.14. 

Ch I, Spec 3 #6 4 Sep 44 $25 Officers' Payee Valley Nat Bk, 
Mess RAAF Phoenix, Ariz. 

Ch I, Spec 4 #7 4 Sep 44 f.;25 Cash 	 Howard H Bloom. • • 
H H HCh I, Spec 5 #8 4 Sep 44 $25 Cash 	 • • 

Ch I, Spec 6 #9 4 Sep 44 $60 Cash H " H • I 

Ch I, Spec 7 #10 4 Sep 44 $25 Cash Patrick M Mature 	 First Nat Bk of 
Roswell, N.M. 

·It It n·Ch I, Spec 8. #11 4 Sep 44 $100 Cash " " 
Ch I, Spec.9 #12 22 Sep 44 $1Q. ,Cash 	 J J Scavarda " • 
Ch I, Spec 10 #13 29 Sep 44 $10 Cash 	 Green llaven •• " 

Tourist Camp . 

Ch' I, Spec 11 /JU 17 Aug 44. $50 Cash 	 Bank Bar, Valley Nat Bk, 
Roswell, N.M. Phoenix, uiz. 

Ch I, Spec 12 #15 15 Sep 44 $5 Cash 	 Nickson Cocktail First Nat Bk ot 
Lounge Roswell, N.14. 

-10
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It was stipulated by the prosecution, defense and the accused 
that the' foregoing checks were uttered by the accused for the following 
consideration given to him or to ~ay the following debts owed by him, 
viz (Pros. Exs. 1, 2): · 

Check Described 
in Specification Reason for Uttering 

Ch I, Spec 1 For cash of $20 received from F/0 James H. Goodwin. 

Ch I, Spec J For cash of $25 received from Officers• Mess, RAAF. 

Ch I, Spec 4 	 To pay gambling debt of $25. 

Ch I, Spec 5 To pay gambling debt of $25. ' 

Ch I, Spec 6 To pay gambling debt of $60. 

Ch I, Spec 7 Postdated check given in August 44 to pay gambling 


debt of i25 to Lt. 	Patrick M. Maturo. . . 

Ch I, Spec 8 	 Postdated check given in August 44. to pay gambling 
debt of $100 to Lt. Patrick M. Maturo. 

· Ch I, Spec 9 	 For c~sh· of $10 received from Blue Moon Nita Club,· 
Joe J. Scavarda, owner. 

Ch I, Spec 10 	 For cash and merchandise totaling $10 received from 
Green Haven Tourist Camp. 

Ch l, Spec 11 	 For cash of $50· received from Bank Bar, Roswell, N.M.. 

~h I, .Spec 12 	 For cash of $5 received from Nickson Cocktail Lounge, 

Roswell, N.M. 

It was further stipulated· by the prosecution, accused and the 
defense that when the checks described in Specifications J, 4, 5, 6 and 
11 of Charge I, all of which were drawn on the Valley National Bank, 
Phoenix, Arizona, were presented to the drawee bank for payment, the balance· 
on deposit .in accused's checking account with that bank was insufficient to 
pq all or any one ot said checks, his account having been continuously over
drawn froa·l.O. August 1944 to 10 October 1944, except for one ds.7, 8 September 
19.44, when he bad a balance ot 35 cents on deposit (Pros. Ex. l), · 

!he remaining· six checks, all drawn on The First National Bank ot 
Roswell, New Mexico, bore various dates falling within the· period from 
2 September 1944 to '29 .September 1944. The two checks given by accused to 
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Lieutenant Patrick M. Maturo were delivered during August 1944 but were 
postdated to 4 September 1944. On .'.31 August 1944, accused's balance on 
deposit with The First National Bank of Roswell was $120.4.3 but a with
drawal of $101 on l September 1944 reduced :the balance to ~19.4.3 and it 
so remained until 7 September 1944 when a deposit or 57 cents increased· 
the balance to $20 all of which was withdrawn the same day thus closing 
the account (a. 21; Pros. Ex. 17). There were eitlier insufficient funds 
or no i'unds on deposit when these six checks were presented to this bank 
for payment and they were returned unpaid (R. 22, 23) • · 

In support ot Specification 1 of Charge ·rr, the prosecution intro
duced evidence to show that on 6 September 1944, accused borrowed $100 from 
The First National Bank of Roswell, New Mexico, and· at that t:iJile gave the 
bank his undated check for $101, stating that his pay check for the month 
of September 1944 would be deposited in that bank about 1 October 1944 and 
that promptly thereafter his undated check could be cleared through his 
bank account to repay the loan. Accused's pay check for the month of 
September was not deposited with the bank. The bank wrote accused about 
this matter but received no reply and no payment of the loan of ~100 (R. 23
25, 28; Pros. Ex. 16}. Accused's pay checks, less particular allotments, 
tor the months of June, July and August.1944, had been deposited by the 
Arm, Finance Office to his account in this bank but his pay check for the 
month of September 1944 was received by accused personally (R; 34-45; Pros. 
Exs. 19-34). Apparently in anticipation of accused's defense, testimony 
was introduced to show that, although a permanent officer at accused's 
station who had received a new assignm3nt as a student officer around 
10 September 1944 "would go on a payroll", that system of paying would not 
prevent the student officer from directing the Finance Office to deposit 
his pay.check in a designated bank {R. 47, 48}. 

4. After accused had been advised of his rights, he elected to give 
sworn testimony in his own behalf and thereafter he testified as follOffs: 

With respect to the Specifications of Charge I, accused testified 
that when he gave the check for $20 to Flight Officer Goodwin {Spec. l} 
the balance in his account was sufficient to pay it but the check was not 
presented for payment for about two weeks and "by that time the other checks 
had gone through" (R. 49); that he cashed the $25 check with the Officers' 
Mess {Spec• .3) on 4 September 1944 and inasmuch as he had made a monthly 
allotment of $100 of his pay to the drawee bank (Valley National Bank} he 
believed his bank balance was sufficient to pay the che~k; that the checks _ 
given to Li~utenants Howard Bloom and Patrick Maturo and to the Officers' 
Mess were given on 15 August 1944 but were postdated to 4 September 1944 
and the holders were requested not to present them until accused had deposited 
funds in his account (R. 49, 50). When Lieutenant Maturo told accused, 
around the first part of September 1944, that the two checks given him had 
been dishonored, accused told him to hold them until 15 September 1944 but, 
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although be tried to obtain funds to cover them, be was unable to do 
so (R. 68, 69). With respect to the smaller checks £or $5 and $10, 
accused testified that he thought his bank balance was sufficient to 
pay them, using the following language, viz1 "at the time they said my 

·account was closed I thought there was money in the bank because flf3' ac
count showed there was $20.00 in the bank• (R. 51). He had always tried 
to "keep a mentally accurate check" on his bank accounts although he made 
no check stub entries (R. 55, 62). He admitted that the only deposits 
made in his account in the VaJJ,ey National Bank from 1 August to 15 October 
1944, were three allotments to the bank in the amount of-$100 each,· 
deposited in August, September and October 1944 (R. 54, 55). He further 
admitted that be had received bank statements from the Valley National 
Bank £or the months of July, August and September 1944 (R. 53-55). 

With respect to Specification l or Charge II, accused testified: 
that after he had been transferred from his position as a permanent post 
officer to that of student officer, he was told his pay check for September 
1944 would be delivered to him at the Student Officers' Quarters or Finance 
Office and that he eventually obtained it at the latter place. The worth
less checks he had issued then began to be returned unpaid and, not knowing 
Tlhat to do, he used the proceeds or his September pay check to pay •other 
bills". No part or his September pay was used to redeem these worthless 
checks but a portion or it was used to pay his mess bill· of $40 and to dis
charge two gambling debts or $20 each. He did not communicate with The 
First National Bank of Roswell after his £allure to deposit his September 
pay check (R. 51, 59, 62, 65). He denied that, when he borrowed the $100 
from the bank which was used to pay gambling losses, he informed it that he · 
would have his pay check £or the month or September deposited with it.(R. 70
71). . 

Accused also testified that he had hoped to obtain funds from a 
bank in Zanesville, Ohio, to replenish his accounts in both the Valley 
National. Bank and First National Bank of Roswell. Funds or his parent I s 
estate were on deposit in a Zanesville bank and, although accused had re
linquished his rights therein to his two sisters, he had drawn checks on 
that bank in the past and thei had been honored. However, his sisters had_ 
told him to cease drawing such checks and accused was not certain that any
cheek he might·draw thereon would be honored. He had subsequently" drawn 
one such check for deposit in the Valley National Bank but the Zanesville 
Bank had refused to honor it (R. 52, 6o, 61, 73). For over a·year and a 
halt prior toihis trial, accused had allotted $100 or his monthly pay to 
his account with the Valley National Bank (R. 67, 72); • 

. 
There is no evidence that &'CJ'3' of the worthless checks have been 

redeemed or ~he bank loan paid by the accused • 
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5. The reviewing authority approved only so much of the findings of 
guilty of Specifications 1+, 5, 6, 7 and 8 of Charge I as involves findings 
of guilty of the lesser included offense of failing to maintain a sufficient 
bank balance to pay the checks uttered by the accused and described in these 
five Specifications. This action was in accordance with the recommendation 
of the staff judge advocate who concluded that these five checks given in 
payment of gambling debts we~e given without consideration in the eyes of 
the law and that since accused obtained nothing of value for them the intent 
to defraud had not been established. The proof amply establishes that ac
cused uttered these five checks and failed, without justification or proper 
excuse, to maintain a sufficient balance in his bank accounts to pay them 
when presented to the drawee banks. That accused had actual knowledge of 
the condition of his bank account is established by his own admission that 
all five of these checks were given in August 1944 but postdated to September 
1944 when he hoped to have suffieient funds on deposit to pay them. That 
these checks were postdated does not affect accused's guilt of the offense 
of uttering checks without maintaining a sufficient bank balance to pay them. 
The essential elements of the offense are (a) uttering a check and (b) having 
insufficient funds on deposit to pay it when presented in due course to the 
drawee bank, such insufficiency resulting not from an honest mistake but from 
accused I s own car'elessness or neglect (CM 249232, Nerren, 32 B.R. 95, 3- Bull. 
JAG 290). Although the check be postdated and the delivery thereof be 
conditional until.arrival of the date thereof, nevertheless, the delivery be
comes absolute when that day ~rrives. The offense is committed if, on the 
day the _check is dated and thereafter, the accused fails to maintain a suf
ficient bank balance so that, when presented for payment, this instrument 
which has been launched upon the public may not be discharged. The evidence 
sustains the approved findings of guilty as to these Specifications 4, 5, 6, 7 
and 8 of Charge I (See CM 249006~ Vergara, 32 B.R. 5; CM 249232, Norren, 
32 B.R. 95, 3 Bull. JAG 289, 290}. . 

When accused uttered the checks described in Specifications 1, 3 
and 9 to 12 inclusive of Charge I, his account in the respective drawee 
banks was either insufficient to pay them or was overdrawn or the balance 
had been reduced to zero. The same conditions' existed when the checks were 
presented to the drawee banks for payment and, accordingly, these checks 
were not paid. The evidence fully establishes that accused was not ignorant 
of the condition of these accounts and also that no person other than him
self was responsible for it. His gambling losses had so impaired .his , 
financial position that he negot~M4 a bank loan of ilOO on 6 September 
1944, to pay a portion of them. From his own testimony it appears that he 
hoped to replenish his depleted accounts in the.drawee bank by issuing a 
worthless check on a Zanesville, Ohio, bank with the wishful expectation 
that it might be honored from funds or his parents' estate then on deposit 
but in which he bad no legal interest. Such a solution was born of 
desperation and not of reason.· The court was fully warranted in concluding 
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that accused intended to defraud when he issued these checks inasmuch as 
he knew his account was insufficient to pay them and he had no reasonable 
expectation of obtaining the necessarr funds to cover them (CM 240347, 
Beserosky, 26 B.R. 33; 3 Bull. JAG 14). The evidence sustains the findings 
of guilty of Specifications 1, 3 and 9 to 12 inclusive of Charge I. 

By exceptions and substitutions accused was found guilty, under 
Specification 1 of Charge II, of wrongfully neglecting and failing to pay 
his indebtedness of $101 to The First Na~ional Bank of Roswell, Roswell,. 
New Mexico, in violation of Article of War 96. Accused's conduct in failing 
to deposit his September pay check so as to afford funds to pay his undated 
check ~nd his failure thereafter to explain his conduct to his creditor or to 
take any steps to repay this loan, which still remained unsatisfied at the· 
time of trial, demonstrated his indifference to this obligation and constituted 
conduct discreditable to the military service and violative of Art~cle of ~ar 96 
(CM 233182, ~, 19 B.R. 339, 2 Bull. JAG 313; See CM 240754, Raguet, 26 B.R. 
115, 3 Bull. JAG 7). The evidence sustains the findin,g of guilty of Specifi 
cation l of Charge II. 

6. Accused is V iears ot age. After graduation from high school he 
studied accounting for lt years at Meredith Business College. Prior to his 
entry intq the military service he had been employed in private business and 
later by the United States under the Civil Service System in a bookkeeping 
and clerical capacity. He enlisted in the service on 12 September 1941 and 
served as an air cadet f'rom 2 November 1942 until he received his commission 
as a second lieutenant on 30 August 1943. His academic rating as an air cadet 
was ."Excellent". · 

7. The court was legally constituted and had jurisdiction of the person 
and the offenses. No errors injuriou~ly affecting the substantial rights of 
the accused were committed during the trial. In the opinion of the Board of 
Review the record of trial is legally sufficient to support the findings of 
guilty, as approved by the reviewing authority, and the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon conviction 
or a violation or Article of War 96. 

___..,(Qn Le....,..a... Judge Advocate. ........ ye._.)._______, 
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SPJGH-CK 270641 . lat Ind 

Hq JSF, JAGO, We,s~on 25, D. c. FEB 5 - 1945 
TO: The Seoret&!7 ot lar 

l. ,Herewith are transmitted tor the act!on of .the President the 
record ot t~ial and tbe opinion ot the Board of Review u·the case ot 
Second Lieutenant Paul R. Smith (0-754678).,__ Air Corpe. · · ' 

2. I OODCUJ." in the opinion ot the Board' ot Review that the record 
ot trial 1• legal.17 eutficient· to support the ti.Mings ot guilt7 as ap
proved 111' the revie~ing authorit7 and the eentence and to warrant oon
t~tion ot the sentence. I rec011111end that the 18ntence be confirmed 
and carried into ex~cution. 

3. Incloaed are a dratt ot a letter tar fOUl' lignature, tranellit• 
ting the record to the President tor hil action, and a .form ot Executive 
action designed to carry into ettect the recommendation hereim.bov'e 1114•, 
1hould such action meet with apprOYal. 

3 Inola IIIRON C. CRAMER · 
1. Record of trial Major General 
2. Dft 1tr tor Big S/« nie Judge Advocate General 
3~ Form ot action 

(Sentence confirmed. o.o.K.O. 108, 26 Kar 1945) 
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WlR DEPARTME1JT 
. AI,ey' Service Forces 

In tha Ci'fic e of The Judge A.dvocate General 
(345) ,Washington, D.c. 

SPJGQ 
Cll Z/0744 

18 JAN" 1945 . 
UNITED STATES ) NEIi' YORK PCRT OF l!JmARKiTION 

. 	 . 

l Tri.al. b7 .o.c.x., c011·Hned at 
'Camp lilmer, !In Jerae7, 24 

PriT&te EARNEST BRAZEI,Iil, :November 19'44• Duhonorable 
JR. (34909681), 0809-EE, diaoharse and emnll8JB8llt 
Camp Iil.mtr, :N• Jersq. ) .tor lite. Penitent1U7. 

.REVIEW b7 the B0llUl OF REVmf 
J.NDRDS, ~mICK and BIIRIR, Jodee jATOCatea. 

---------~ 
. l. The Board of Revi.., fla1,n:.allined the reoord of trial 1n the 

case o.t the aoldier named abow. · 


2. The accused ,rae tried upon the. tollcnd.ng Charge and Spec11'1-. 

caticxu · 


C~E1 Violation o.t the 92nd Article of War. 

Spec1!1.cat1on1 In that Printe Earnest Brazell•, Jr., . 

0809-D, Camp Ulmer, Nn JerSffT, did, at Canp 

Kil:mer, Nff Jereq, m or about 16 November 1944, 


. 	with malice aforethought, willfl1ll7, deliberat.i,., 
felonim•l.J', UDlalrtully' and with pr•ed1t.ation, 
kill me Corporal l1Ul:1.&m c. Bro1111, a human being, 
b7 stabbing h;1.a in the chest with a lat.1.te. 

He pleaded not gullt7 to and•• .tc:xuxl guilty o.t the Specit1cation am 

the Charge. No evidence of pnvioua convictions •• introduced. He. 

•s sentenced to be diahcmorabl1' discharged the sern.ce, to forfeit 

all pa7 and allan.noH due or to become dne, and to be confined at 

bard labor, at IUCh place aa the renewing authority Jl'&T direct, for 

the term of his natural life•. The reviewin1 authorit7 &R)rO\'ed the 

sentence, designated the adted Statea PenitentiarT, Lnilbvg, 

Pennqlftllia, aa the place of ccnfinnent, am forwarded the record 

ot \rial for acticn under .lrticiie ot 1lllr so¼. . · 


.• 

•3. ibe eddenoe for the pro1eoution established the fallOlfiD.g 

1tate of taet•• 
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The members of the OL"ganization to llhich the accused belonged 
were engaged in a recreation period from 0800 to 1000 hours on the 
morning or 16 November 1944, taking part 'in various sports and ex
ercises at a gymnasium. '!he accused an:! Corporal William C. Brown, 
the deceased, :were playing basketball, on opposing teams (R. 19-21). 
'1he game i,as rough (R. 58). While competing for possession of the 
ball, the ·accused, according to one wltnesa, held and •roughed" 
Corporal Brown (R. 46). Brown, who was older, broader and hearler 
than the accused, though shorter (R. 34, 77)" struck the accused 
twice ani knocked him unccnscious (R. 46, 61). With the assistance 

. or ether players, the accused recovered conaciousness in about a 
. minute and a half' (R. 46, 62). He •s angry- (R. 59). Corporal 

Brown then approached the accused to apologize, with his hand ex
tended to shake hands (R. 4'J, 64), but the accused struck Brom in 
the mroth !'rem one to three times (R. 47, 62, 72). Brown dropped 
his bands am 1st the accused hit him without rssistanee (R. 47, 62, 
72). Lieatena.nt Iqons, officer in charge, saw the latter part or 
the affray from the balcon7 and came d011'Il to atop it, but the t1r0 
nre promptly s~ated by others present before the ofi'icer reached 
them (R. 21-22). In:t'ormed ,mat had occurred, Lieutenant Lya1s 
ordered Corporal Brown to leave the game, which Brown did, atter say
ing that he was sorry he had hit the accused, and that he had let the 
accused bit him to get even (R. 22-23). Lieutenant :tucris then looked 
for the accused and .found him 1n the latrine. Aaked if he had been 
hurt, the accused showed the officer a 911&11 cut am bruise on his 
lip. The Li.81ltena.nt told the accused that too accused had got in his 
punches am to forget about the whole thing, but the accused said," 
"No, I 'Will get even" (R. 23-24, 30). The accused did not then appear 
ang17, though a little nervous (R. 30) • 

,The affray occurred at about 0910 to 092'.) hours (R. 21, .'.38, 
47, 106). At 0940, the athletic instructor in charge called in the· 
sports equ.ipnent ani, stopped the game (R. lOS, 106). A.t about 1000 
the men bad dressed and the company ·,as forming outside, in frcrit o:t' 
the gymnasium (R. 38, "8, 73). The accused waited just outside the 
door, where he could see anyone who ca.me rut (R. 39, "8, 66). '!here 
Privat4' Henderson took him by the arm and said "Come on 1 let• s line 
up", but the accwsed jerked his ann loose an:i said that he was 
caning right on 011t (R. 67, 48). He appeared to be anUY, but verr 
calm and cool (R. 63)•. 'lbe acclU!ed llBited there facing the door 
(R. 50). As CCll"para.1 Brown came out, the· accused stepped in !rout 

or him and, lli.th .i. backb:lnd Rtroke, stabbed CorpO!'al Brown in ·the 

chest, a little to the right side, with a knife (R. 39; 41, 51, 54, 

73-75). Brom staggered back with blood fiorlng :from his chest (R. 

74). Sergeant Hicks (R. 39) and Private Harris (R. 57) took the 

kn1:t'e a•y fran the accused. The accused did not resist, am at 

that time did not seem to be angry, but was "very c-lm" (R. 59-60). 
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Sergeant Hlcks closed the knife and put it iri his pocket. 
He later barded it to Lieutenant tvais (R.- 26, 40), who turned it 
over to oi'ficers llho accounted for its custodT to the time o1' trial 
(R. 32, 79, 82, 86). The ~ife was :introduced in evidence (R. 86!_, 
Pros. Ex. l). It ,.as a white-handled, single-bladed pocket kni!e, 
with a three-inch blade (R. 8~; Pros. Ex. l; R. LIJ, 50, 57, 75, 76, 
79, 83). . . 

The accused ,e.s taken to the Provost 1.b.rshal' s or.tice (R; 
25, 75) • ..Corporal Brown ns taken immedia.t ely to the hospital in 
a passing truck, b;r Lieutenant Lyons and three of the man (R. 26). 

Corporal Brown was brought to the station hospital between · 
9,JO and 10,00 o1clock ai the morning of 16 Nowmber 1944 (R. 9) in 
critical cmdition !'ran shock and loss of blood resulting !ran a 
stab WClllld in the chest, roughly a half-inch 1mg externally, just 
to the right of the breast bone and below the tl'ont end ot the 
second rib (R. lO). An immediate operation was necessaey (R. l.3), 
because of laceration o1' the internal mammal"Y' arter)" (R. 14). The 
WOWld extended to a. depth o£ about OM and three-quarters inches 
(R. 17), through the skin and chest wall, through the arteey, into 
the pleura, the membrane that lines the lungs (R. U). The operation 
was per!'ormed (R. 10) am Corporal BrOl'ID. rOillclined wxier ccnstant 
medical care at the hospital (R. ll, 15), but he died at lallJ o•olock 
·on the morning of 19 Novenber 1944 (R. 11), from· post-operative cm-
gestion. or the lungs resulting f.rom the stab wound (R. 11, 13, 14, 
15, 16). The congestion, widespread, diagnosed as bronchial pn8Wllmia, 
follcsed the operation,_ which was necessitated by- the severance o~ . 
the mamma.ry arteey, llhich •s severed bY" the stab wound (R. 14, lS). 

A. 81'10rn atatement bY" the accused (R. 87J ·Pros. Ex:. 2) waa 
mtroduced in evidence, substantiallT in accord with his testimony 
at the trial. 

·4. The accused testified (R. 91), after explanatiai or his rights 
(R. 90). He ,as nineteen 7eus old, had finished the eighth grade in 
-.chool, and lived with his grandparents in Atlanta, Georgia. He had 
been in the J.rmy not quite a year (R. 91). He had had no trouble pre
viousq. He got alcng a1l right with the other men of his organiza
tion, including Corporal Brown (R. 92). In the basketball game on 
the morning of 16 November 1944, he was holding on to the ball. 
Corporal Brom hit ..him in the mouth and in the stomach and knooked 
h1lll out. '.the tallows picked him up. Corporal Brown came over. The 
accused ,did not reme:nber Brc:an ccning over, but it seemed to the 
accuse(\ that he -.J.ked ton.rd Brown and hit him (R. 92). He hit 
BrOlm at least cnce (R. 98). Brown did not hit the accused back (R. 
97). The accused wet to the l.atr:ine to wash his mouth. There. 
Lieutenant t,ms came to him and told hlJn to forget about it. H• 

3 


http:mamma.ry


(348) 

said, "No, sir, I won't forget it" (R. 92, 99). He did not say that 

he was going to get even with Corporal Brown (R. 99). 


· 'lhe accused wa~ angry when Corporal Brown hit him. l3rawn 

was a he&vier built man than he, and in his thirties (R. 93) • The 

accused was "real sd", am "everything went acroas (his) mind". 

He did not get over his anger until: be was arrested and ·heard the 

military police asking for the man who did the stabbing. Then he 

reali~ed that he had stabbed Corporal Brown. He had never been in 

veey many' fl.ghts and bad never been as angey as he was that dq (R. 

95) •. He got madder att.er the fight a, he thought ab011t it (R. 102) •. 
He did not knCIII' that Corporal Brc,,rn 119.nted to apologiH and did not 
see him extend hill hand to •hake hands (R. l.Q3). '!he accuaed, had 
never used a kni!e in a fight. be.tore. He had f omd the kni!e in the · 
com~, and carried ,it to clean his finger nails (R. 103). 

The accused took the knife from his pocket outside the 

gymnasium door, when he saw Brown coming to the doar (R. 95). He. 

was -.iting !or Brown because he 161 mad at him (R. 101). He did 


· not use his £1.sts becauu Brown was heavier than he, though shorter, 
weighing about 100 pounds to his 141, an:! the accused knew that he 

. could not win. He inten::led to kni!e Brown, but jwst did not. knOlf 
that he •• ga1Jlg to kill. him (R. 103-104) • 

The defense introduced no other evidence. 

s. The evidence clear~ establishes the oomnd.alion by the accused 
of murder aa charged and speoi!ied. Angered b1 the deceased•• tiatic 
a1sault upon him. in the basketball game some thirt1 to !ort7-ti:ve 
minutes earlier, the acouaed lay 1n wait !or the deceased outaide 
thl door through 'Which the deceased w:,uld come, and ,there aprang upon 
am stabbed him in the brea1t, inilicting a tat.al wound. Meanwhile, 
the acou1ed bad rejected ..icce11ive]1' the apolog and reqa.est for 
reconciliation made b7 the deceased, the admonition of thl acouaed• • 
1Uperiar officer to forget the attair, and the ettort ot hia fellow 
soldier to d11auade h1lll from ~ering on tm eoene am· reopenin1 
the aftra7. . . 

"lhrder ia .the unl&wtul killing ot a human beina with 
malice ator1th011ght. •tblawful.• :mean1 withou.t lepl jult1
t1.cation or exo11ae. * * * I. hmoide done in the proper per
form.a.no, or a legal dutr 1a just1tiable. * * * I. hom.ioide.. 
which· ia the rHult of an aooidct or lliHdftntUN ~ d oinl 
a la'Wtl11 act in a l&wf\11 u.nner, or which 11 done 1n 11lt
de!enat en a eudden atmr, ii u:.ou1&ble. * * * Jlalice 
atorethou.ght * * * My :mlAD arrr one or more ot the tollowiq
1tatea of 111nd pNCedina or coexi1ting with the act or 
ad11ion bJ which death 1s· oau1ed1 An intention to oauat 
the death of, or &r1evou,. bodil.1' harm to, &J11 person, * * * 
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(except when death is infiicted in the beat o! a sudden 
p&S1ion, caused by adequate provocation); knowledge that 
the act 1'hi.ch causes death will probably cause the death 
of, or grievous bodily harm to, any person, * * * althqh 
such knowledge is accompanied b7 indifference whether 
death or grieTous bocfily harm 11 caused or not or b;r a 
wish that it u.y 11ot ·be cauaed * * *•" (Par. 148&, K.C.Y. 
1928). 

The offense is reduced to voluntary manalaughter -.mere the · 
act causing the death is committed in the·heat ot su_dden passion . 
caused b;r provocation", but to inroke that rule the passion must 
be sudden and the provocation mu.st be nsu:ch, as the law det111s adequate 
to excite uncontrollable pueion in the mind of a reasonable man•. , 
J.asault and battery infiicting actual bodily harm :ma;r Qonstitute 
such provocation, but "where sufficient cooling time el.apses between 
the prOTocation and the blOW' the k1JJ1ng is murder, even it the 
pasaion persistsn. (Par. 149a, M.c.Y. 1928) 

ill ot the above is elememtar;r law and its application to 

the facts o! this case is too plain to require· elaboration or em- · 

bellishment. 


Suft.1.cient cooling t:t.me did elapse (C.M. 246101, :Nickles, 

:l!J BR .381, .387, .3 Bull. JAO .343, Aug. 1944 (4SOH C.K. 236723, 

Coker, 23 BR 109,114), and with it there occ'lll'T8d cooling cirClUll

stances which rendered entirely unreasa,,able the persistence in 


· uncontrollable force of any lllllI'derous rage eneendered 1n the accused 
· b7 reason of the blows :inflic\ed upon him by the deceased, and 
removed theretr01J1 all qualities of' excuse or extenuation. 

Death resulted 1n an unbroken chain ot causatian !rom the 
stab wound, and as a proximate consequtnce thereof'. The interTentiCll 
of' brcnchial piemnonu. !ollQWing the operation necessitated by the 
severance of tha aamary artery, a direct consequence or- the &i.bbing, 
did not remer the original cause remote, but was a natural cmse- · 
quenc, thereor. · · 

•It is. not indispensable to a caiviction that the wamds be 
necessari~ fatal and the direct cause o! death. It is 
IUf'f'icient that they' cause death indirectly through a cha.in 
of natural effects and causes unchanged b7 human action. 
(26 !Ju. Jur. 195)". C.M. NA.TO 229.5 (1944) ,. 3. Bull. J!Q 
285-286, Jul;r 1944 ( 4.50)). • 

. 
6. 'lbe accused is 19 Je&rS or age, apparently mua&rried. Be · 

·is a negro soldier rrom ltlanta, Georgia, with a grade school edu.

cation. He was :inducted 28 December 194.3. No prmoua conTi.ctiona 

appear. 
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7. 'nle court was legally ccnstituted. No errors injuriously 
affecting the substantial rights o! the a.ccused lr8l'e com.itted during 
the trial. In the opinion of the Board of Review the record oi' trial 
is legally sUi'f'icient to support the findings o:t gull:t,y am the 
sentence. .A. s.entence either of death or life impmooment is man
datory upcn conviction of murder in violation of Article of War 92. 
Ccnfinement in a penitentiary is authorized bT .Article of War 42 for 
the offense of murder, recognizod as an offense of a civil nature, 
am so punishable by confinement tor more than one year by Title 18, 
sections 452 and 454, United States Code. 
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YIAR DEPAR'IYENT 
Army Service Forces 


In the O!tice ot The Judge .ldvocate General 

Washington., D. c. 


SN}Q 
16 JAN 1945cu 270S71 

UNITED STATES 	 ) THIRD AIR FORCE 

) 


v. 	 ) TrW by o.c.Y• ., convened at 
~ ) Drew Field., Tampa., Florida., 15., 

Privat83 BENJAMIN T. SHIRLEY ) 16 and 18 September 1944. Dis
'(34505144) 	and PALPH WRIGHT ) honorable discharge and confine
{13035442), both ot Company E,) ment for eighteen (18) years as 
1st Battalion., 1st Training ) to each. Penitentiary. · 
Regiment., AmJTC., (Squadron E., ) 
315th Arrrr:, Air Forces Base ) 
Unit {AWUTC)). ) 

'- - --. ..·---:,-----
HOLDING by' the BOARD OF REVIEW 

ANDREWS, FmDERICI and BIERER, Judge Advocates. 

1. The Board o:t Review has examined the record· of trial 1n the 
case or th~ soldie~s named above. 

2. The accused were tried upon the following Charges and Speciti 
cations: 

CHA.RaE Ii 	 Violation of the 92d Article or War. 

Specifications In that Private lalph Wright, Company E, First 
Battalion, First Training Regiment., AWUTC., (Squadron E, Three 
Hum.red Fifteenth Army Air Forces Base Unit {AwtTTC))., Drew 
Field, Tampa, Florida., and Private Benjamin T. Shirley, 
Compan;y E, First Battalion., First Training Regiment., A'WIJTC., 
(Squadron E Three lbndred Fifteenth Army Air Forces Base 
Unit (A.lfUTC~)., Drew Field, Tampa., Florida, acting jointly., 
and in pursuance ot a common intent, did., at Tampa, Florida., 
on or about 16 May 1944., with malice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with premeditation 
kill one Frank Kovach, a human being, by striking him on the 
head with a deadly 1'9apon. 

CHARGE II: Violation ot the 61st Article of War. 

Specificati!)n l: In that Private Ralph Wright * * * did, without 
proper leave, absent h1mselt .from his organization at Drew 
Field, Tampa, Florida, from about 0001 EWT 17 May 1944 to about 
1600 EWT 17 May 1944. 
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Specification 21 In that Benjamin T. Shirley*** did, 
without proper leave, absent himself from his orgaPi
zation, at Drew Field, Tampa,· Florida, from &.bout 
0001 E'liT 17 Ma.y 1944 to about 1600 E,'IT 17 Ma.y 1944. 

Specification 31 In that Private Ralph Wright * * * did, 
without proper leave, ab~ent himself .from hi& organi
zation at Drew Field, 'lam.pa, Florida,fran about 18 
Ma.y 1944, and did so remain absent until apprehended 
by civilian a•1tho~ities at Pulaski, Virginia, and 
returned to Military Ccntrol on or about JO :May" 1944. 

Specification 41 In that Private Benjamin T. Shirley
* * * did, without proper leave, absent himself from 
his arganiza.tion at Drew Fi.elci, Tampa, Florida., .fran 
about 18 May 1944, and did so remain absent until 
apprehended by civilian authorities at Pulaski, 
Virginia, and returnf3'1 to Military Control on or 
about 30 May 1944. 

CHA.RGE III1 	 Violation of the 93rd Article of War. 
(Finding of guilty of a. violation of the 
96th Article o! War disapproved by review
ing autharity.) . 

Specification: 	 (Robbery of Mr. Fr.ink Kovach on 16 Ma.y 1944. 
Findjng o! rµilty with substitutions and ex
ceptions ~isa.pprov~ by reviewing authority.) 

Both accused 	pleaded not guilty to the Charges and Specifications ex
cept Specifications 3 and 4 of Charge II and Charge II, to which they 
respectively pleaded guilty. The court 1s findings were as :t'ollowsa 

Specification, Charge Ia Guilty, except the words "with malice 
aforethought, deliberately, and with premeditation, with 
deadly weapon", substituting therefor, respectively, the 
words "with striking him en the head and .face with fist 
and or other weapon", of the excepted words not guilty, 
of the substituted wcrds·, guilty. 

Charge Is 	 Not go.ilty, but guilty of violation of the 93d 
Article o! War. 

Specifications 1 and 2, C:targe Ils (W'right and Shirley respec
tively) guilty, ex.oept the word "1600", substituting there
for, the word 110115", of the excepted word not guilty, 
of the substituted word, guilty. 

Specifications 3 and 4, Charge IIs (Wright and Shirley respeo
tiTely) guilty. 

Clvlrge II: Guilty. 

-2
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Specirication , Charge III: Guilty, except the words "by force and 
violence and by imtting him in fear, feloniously take, steal 
and carry away from the person of one Mr. Frank Kovacll, the 
sum of One Hundred Fi.tty Dollars ($150) lawful currency ot 
the United States, and a United States War Bond, of some value, 
property of Mr. Frank Kon.ch•, substituting therefor respectivel.T, 
the words, "did wrongfu~ attack one FN.nk Kon.ell 91' striking 
him on the head or face with fist and or other weapon", of the 
excepted words not guilty, of the substituted words guilty. 

Charge III: Not guilty but guilty of a violation of the 96th Article 
of War. · 

Evidence of one previous conviction, by special court-martial, for absence 
without leave for 137 days in violation of the 61st Article of War -.s 
introduced as to the accused Shirley. Evidence of three previous convictions, 
by special court-martial, for (1) absence without leave tor fourteen days, 
in violation of the 61st Article of War, (2) threatening to assault a 
non-cOllJDissioned officer, using insulting language toward a non-cOJmnissioned 
officer, and being drunk and disorder}T in UDU'orm in violation of the 65th 
ind 96th Articles of War, and (3) absence without leave for 79 da)'"S and 
breach of arrest in violation of the 61st and· 69th Articles ot War, was 
introduced as to the accused Wright. Both accused were sentenced to be 
dishonorablT discharged the service, to forfeit all pay and all.Oll8Ilces 
due or to become due, and to be confined at hard labor at such pl.ace as 
the reviewillg authority' inay direct for eighteen years•. The reviewing 
authority disapproved the findings of guilty of the Speci!'ication of Charge 
III and or Charge III, awroved the sentence as to each accused, designated 
the United States Penitentiary, Atlanta, Georgia, as the place of confine
ment, and forwarded the record of trial for action under Article of War
50½. . 

3. The record of trial clearly supports the findings of guilty of 

absence without leavv and no discussion of the evidence relati.Te to these 

offenses is necessar.r. 

There is, however., a lack of sufficient competent proot' to sustain 
the findings of guilty ot manslaughter (Charge I and Specification). The 
prosecution introducedthe folloidng evidence as to this o.ffense~ 

Mr. Frank Kovach was assailed and beaten about the head b;r two 

soldiers on a street in Tampa, norida, a little before dark on the 

evening of 16 Ua7 19M. (R. 271 28,29). The motive for this attack ap

parently was robbery (R. 24). Only one wimess. to the incident testi!'ied 

at the t,rial, and he -was unable to identify the assailants except that 

they were soldiers and that one of them was taller than the other (R. 28). 

The police were promptly summoned/ and Kr. Kovach, as soon as he was re

vived, stated that he had been talking to two soldiers 1n a bar and th.at 
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the soldiers had struck him OD the head (R. 24,30). He felt in his pocket 
and said •they got m:, wallet" (R. 24). He too •s unable to identtl'y' 
the soldiere, but stated that one was taller than the other (R. 24). The 
police took him to The llunieipal Hospital.in.Tampa where he 'As given 
treatment and permitted to return to his bane (R. 68,69). · On 22 May 1944, 
Mr. !ovach •s taken violently ill (R. 11112) and ·•s again taken to tba 
Hospital. (R. 12) llhere he. died on 24 May 19.44 (R. 13; Ex. F). The im
mediate cause ot death n.s Jmemnococeic meningitis (R. 13; Ex. F) which 
in tum had been caueed, ac:oordiDg to the medical nidenoe.t by the blon 
llhich the deceased received in the assault o! 16 May- 1944 (R._14,15119, · 
79,SO). 

Shor\17 after 2400, 16 May 1944, llhieh was smral hours attGr 
llr. Kovach had been attacked, the accused wm, apprehended by a opecial 
o.f!icer for the Seaboard Airline Railroad while drirtng a truck11'1thout 
heacllight.4 in the vicinity of the railroad yards (R. 10). Since their 
~HH had expired at midnight, the officer turned them over to the Mili 
tary Police (R. 10) and they were placed in confinement at the Plant Park 
Stockade (R. 7217)). They ftre delivered to the stockade at about 01151 
17 May 1944 (R. 72173), at lfhicb time Technical Sergeant Roy Bernard of , 
the Jlilitary Police talked to them about the Kovach robber,y and. said that 
Kovach was canmg to the stockade to see whether he could identify the 
two soldiers wbo had •assaulted him and robbed him• (R. 33). Upon their 
arrival at the stockade, both accused were searched, $.33.20 being found 
on Wright am $70.43 on Shirley (R. 72,73). 

'l'he next morning (17 May 1944) Yr. Kovach us brought to the 
stockade !or the purpose or identi!'ying his assailants (R •. 33,54161). 
He 1!'8-B fully advised of this purpose (R. 54,61) and while. he remained 
in one room, Sergeant Bernard l.1Jled up the accused and three other 
aoldiens in another (R. 34,54). All five were privates and nre ~ssed 
s1milarl1', although the three other than the accused wore shoulder 
patches whereas the accused did not (R. 34,52,53,54,63). Mr. Kovach 
118S then brought in and ..as told to t.h1nk first and be sure ot his de
cision (R. 34,44,47). He walked in front or the men and pointed one 
accused out and then pointed to the other accused (R. 44,55) aaying 
•'l'hat is the taro men. I know they had no insignias on their shirts and 
al.80 one "As a little shorter than the other"(R. 45,47,54,58). Mr. 
Kovach also stated that one ot the acCWled had told him the night before 
that his home was. in Tennessee and that the other one 1'88 trom up North 
(R. 45). He was asked if he •a certain or his identification to lfhieh 
he replied "Yea sir, thia 1a the men• (R. 45,47,57) •.All ot this oc
curred in a emall room in the presence or the accused and or several 
witneeaes to 1lban it appears to have been el.early audibh (R. 44,45,54, 
58,60,&,;). Heither ot the accused, .h0118V8r, made aey rep1y- whateTer (R.581 65). 
'l'hey- had not been told thll,t it •• mmecnAl"J tor them to deey aey 
identification that might be made (R. 49), nor were they given uq op
portunity to question Kovach (R. 49). 
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The accused nre released 1'rom the stockade at 1630, 17 Yay
1944 (R. 74), and at 00011 18 Vay 1944, both absented themselves without 
leave (R. 9 J Ex. C), remain1ng. ab1ent until apprehended at Pnl.askt., 
Virg:!nia, on 30 May 1944 (R. 9110; Eu. D,E). While at the stockade on 
17 Ma7 1944, the accused Shirle;y was kept for a time in a room described 
as the •cage• (R. 811 82). On or about Z7 May 1944, a prisoner oont:!ned 
:!n this room delivered to one ot the guards two 125 defense bonds issued 
to Yr. Kovach and his wife, "Which he stated that he had found :!n the room 
(R. '75,76,77,84,96). During the period from 17 llay to 28 May 1944, 
approximate~ 169 priaoners passed through the stockade (R. 74), :various 
ot llhom were confined from time to time in "the cage" (R. 75,83,84). 

4. The accused, having been adrlsed of their rights as to testitying, 
elected to remain silent (R. 95). The on'.cy' evidence for the defense con
sisted or a report of Psychiatric lxaa1nation ot the accused Shirley, 
showing him to be •a low grade moron * * * incapable of acting and living 
in accordance with the rules and customs or society-" (Ex. 1). 

5. 'l'hroughout the trial, strenuous objections wre made by' the defense 
to certain ot the evidence ottered b,-·the prosecution and admitted by' the 
court. The most vigorousot such objections was directed aga:!nst the 
testimoey relative to Kovach's identification ot the accused at the stock
ade on 17J!a.71944, the contention ot the defense being that such evidence 
•s hearsa,- and theJ"9fore 1.nadmisaible.. This objection na onrruled. by' 
the court, and the staff judge advoce. te ·recanmended. that- the court'• 
rullng be susta:!ned on the ground that the silence of the accused in the 
face ot the identitication constituted an admission and that, accordingl;y, 
the evidence of Kovach' s words and acts preUmmar;y and leading up to the 
•aanission• •• properly received. 

It appears, however, that this ruling ims erroneOU8 and that 
the evidence may not.proper~ be admitted on this or arq other grounds. 
'l'he testimoey as to 1'hat Kovach said and did at ~ckade was pure 
hearsay and could be received only it it fell within one ot the recognized 
exceptions to the hearsay rule. 'the mere fact that it dealt with the 
subject ot identification does not make an exception ot it (McCarth.y y. 
~ 25 Fed. 2d 298; Di.Carlo Ye :US,, 6 Fed. 2d 364), nor does it coae 
within either the dying declaration or res geatae exceptions to the rule. 
The former is predicated upon a realisation~ :Impending death by' the 
declarant (26 Am. ~Homicide, Secs. 405, 406). The latter presupposes 
that the declarations were made' at such time aIJd under such eirc1llDStances 
as to be a part ot the transaction which thq purport to explain (26 Jm. 
Jur., Hcnicide, Sec. 370). Clearl;y, neither o.f' these conditions is met 
in this ·case. '.!here remaina, therefore, the question 1'hether, as held by 
the court and the start judge advocate, the silence or the accused under 
the cirC\1Jl18tance's constituted an admission, thus enablillg the evidence to 
be received on the ground that it consisted ot matters prel1m1na17 and 
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leading up to the making of such admission. On this point, there is some 
conflict among the authorities. As stated in 26 American Jurisprudence, 
Evidence, Sec. 574, 

"~cording to some decisions, the mere fact of arrest, alone, 
is not sufficient to render the testimony inadmissible, but such 
fact deserves consideration o~ as one ot the circumstances 
under which the accusation was made, in determining whether the 
accused was aftorde'1 an opportunity to de:ey- and whether he was. 
natura~ called on to do so. Another view supported by maey 
authorities is that the mere tact that an accused•• under ar
rest is sufficient to render inadmissible the .tact o! the failure 
of the accused to deny accua&tol"J' statements made in hi.a presence 
and hearing.• 

The latter vieir has been adopted by the Board o! Rerl.811' in CK 248464, 
A.clap, 31 BR 293, llhere it •s held that inerim.inating statement. ad.a 
in the presence of the accnsed and not denied 'b)" him, although admissible 
under some circtDDstances, should not be received when made 11hile.,the ac
cused is in custoey". It wae therein stated that "under these aircumstancea, 
the accused has a right to remain silent and his failure to deny such a 
statement may not be considered as a tacit admission of its truth•. This 
Tiew baa the support of m&D1' decisions of the Federal courts (See Rauger y.
U.S., 173 Fed. S4 (CCl 4), DiCar1o Ye U.S., 6 Fed. 2d .364. (CCl 2), Mc;Carth.y 
Ye u,s,, 25 Fed. 2d 298 (CCl 6), Yep y, U.S., 83 Fed. 2d 41 (CCl 10),
V,S, y,i t@iopdo. 135 Fed. 2d ]JO-(CCl 2)); and while there are some con
trary opinioM, both in the.State and Federal courts, the bulk~ Federal 
authority- on the subject awears to lean to the rule laid down in"the 
cited cases. Such rule should therefore be applied in the trial of oases 
by courts-martial (MCM 1~28, par. lll).. . 

Of the decisions relied on by the Sta.tt Judge Advocate, o~ 
Dickerson v, u,s., 6S Fed. 2d 824 (C. ot A., D. c.) &eams squarely to 
support the rule urged by him, and the holding in that case, as previous~ 
indicated, does not appear to be in line with the majority Federal Tin. 
As tor DiCarlo Ye u.s., 6 Fed. 2d .364, also nlled en by the Start Judge
Advocate, the court apecific&l:cy' rejected the evidence as far as the ad
miHiOD theory ws concerned, admitting it only on another ground not here 
material. To ho1d this ld.nd of evidence admissible under the circumstances 
ot this case -.ould defeat the privilege of an accused to remain silent and, 
in the -words ot the court in ?kCartm: y. u.sL (Supra), wou1d require the 
customar.r formula ot warning to,be changed to read •u;rou say anything, 
it will be used against JOU; it JOU do not. say &JJy'thing, that will be 
used against ;rou". · · 

Since the evidence ot Kovach'• identification or the accused 
must be disregarded, the tindiJlg ot guilty o! manslaughter necessaril.7 
must fall, there being no other substantial evidence linking the accused 
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with the assault 111hich produced Kovach's death. There are 'only' three 
additional evidential elements relative to the matter of identification: 
the absence without-leave of the aocused, giving rise to a possible in
ference of flight; the finding of the bonds in the "cage" where Sh1rl9)" 
ten days previously had been.confined; and the c:wscription of the assail
ants as two soldiers, one taller than the other. 'Whatever value these 
elements may have had as corroborative evide0 nce, they are obvious]J in
Sllf.ticient., standing apart from Kovach's identification, to connect the 
accused with the crime. •Two soldiers., one taller than the other• is., or 
course, no identification at all., aspeci&~ since the record taus· to 
show that either of the accused was, in fact, taller than the other. Nor 
do the unauthorized absences or the accused, considered alone., constitute 
a "fiight" capable of acceptance as compelling evidence of guilt. A.s tor 
the bonds found in the •cage"., ;it is sholl'll that 169 prisoners R:Rssed 
through the stockade bet199en the time Shirl8" was confined in th.e cage 
and the time. the bonds were found. Not all or these were kept 1tJ. the 

, cage, and the record il!I eil.ent as to what number or them were so confined. 
However, it is clear that a considerable number or prisoners were in
carcerated there at one time or another., and hence, in the absence or 
other evidence connecting Shirley with the crime, it is not established 
that it was he who bad concealed the bonds there. Indeed, the fact that 
he was searched upon his arrival at the stockade and that no bonds were 
tound on him, if' anything, tends to prove the contrary. 

-
6. !or the reasons stated., the Board of Review holds the record of' 

trial legal]J insutf'ic1ent to support the findings of' guilty ot Charge I 
and the Speci!ication thereof'. With this exception, the record of trial 
is legal]J sufficient to support the findings as approvad b7 the reviewing 
authority', and it is legally sufficient to support the sentence. 

Judge Advocate. 

Judge Advocate. 
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SPJGQ - CM Z70$7l 	 1st Ind 

Hq A.SF, JA.GO, Washington 25, D.C Jan 26 1945 

'l'O I 	 Command :tng General 

Third ilr Force 

Tampa, Florida 


1. In the case of Privates Benjamin T. Shirley (34505144), md 
Ralph Wright (l30JS.442), both of Compmy- E, 1st Battalion, 1st Training 
Regimant, AWUTC, (Squadrcn E, 315th J.:rrr!J' Air Forces Ba.se Unit AWUTC)), 
I ccncur in the foregoing holding by the Board or Review and for the 
reasons therein stated recommend tlut the findings of guilty or Charge 
I and the Specification thereof' be disapproved a• to each accused. 
Up~ compliance with this reconmendation, under the provisions of 
Article of'War Soi, you 1'ill haTe authority to order the execution. 
ot the aentancea. 

· 2.., The disapproval or the manslaughter conviction 183.ves each 

ot thl accused convicted o! two absences without leave, one for part 

or a day am the other tar twelve days. In Tie1r o.f' this fact, it is 


. recommended that the period of ca:itinement be reduced to five yea.rs. 
Since penitentiary confinement is not authorized for absence without 
leave in violaticm o.f' Article of war 61, it is recoDlllended that the 
Unite<\,.Sta.tes D:tsciplina_r,y Barracks, Fort LeavenYOrth, I&naaa, be 
designated as the pla.ce or cau'inement. · . . 

J. llhan copies of the published orders 1n this case are fanra.rded 
to this office they should be accomp1.nied by the foregoing holding and 
this in:!or88llll9llt. Fer convanienc• o.f' reference and to !acilltate 
attaching copies o! the plbllshed ordera to the record in this case, 
p~ae place the tile nu.ni>er of the reocrd in brackets at the end of 

' the published. crders, as !ollow•a 

(CK 27087.l) • 
ft.~ .... 

Incl llIRoN C • CRAMERR/T Maj or General 
The Judge J.dvoca te General 



------------------------------

WAR DEPARTMENT 
Arm:{ S&rri.oe Foroe• 


In the Ottioe ot The Judge Advocate General 

Washington,, D.C. 


SPJGK 
CM 270910 

tr S.•JAN 1945 

l} N I T E D S T .A. T E S ) ANTILLF.S DEP.A.Rn..lENT 

v. l Trial by G.C.M.,·oonvenecl at Cup 
Sa.vanet&, .A.PO 811, u. s. Arrq 13 

Second Lieutenant JOHri ». November 1944. Diamisaal. total 
PI!RSINGER (0•38412i). 
Quarterma.ster Corps. 

~ 
) 

forfeitures. am 
three (3) ;years:. 

oontinement tor 

. OPINION ot the BOA.BJ) OF REVIl!1f 
.LYON, BEPBtlRll and. H>YSB. Judge .A.dvooatea. 

-------------------~---------
. 	 . 

l. The Board ot Reviff' ha.a examined the record ot trial in the oue 
ot the o.t'tioer named above and aubmits this. its opinion, 1;o ftll Judge .A.d
vooate General. 

2. The aoouaed was tried upon the following Ch&rge1 am Speo1t1oat1oua
• 

CHARGE Ia Violation ot the 95th .A.rtiole ot W~. · 

Speoitica.tion la In that Seoond Lieutenant John Jr. Perainpr, 
Quartermaster Corp,. Foroe Aruba. being 1n4ebte4 to ,r. F. Craane, 

. 	merchant. Oranjestad., Aruba. Netherlands West Indie1, in the 
swn of Florina 300.00 ($169.36 Amerioa.n ourreJlOl"), tor money 
advanced to the said John N. Persinger on a promiuery note, 
whioh amount became due and payable on or about Sl July 1944, 
did, at Oranjestad, Aruba. Netherlands West Indies, from 31 
July 1944 to on or about 6 Ootober 1944. dishonorably tail and 

_neglect to pay said debt.· · 

Speoitioation 2 a In that Second Lieutenant John N. Perlinger, 
•••,being indebted to Aruba Trading Comp~, Oranjestad, 
Aruba. Netherlands West Indies, in the tum ot Florina 100.00 
(i63.12 .Amerioa.n ourrenoy). tor balance due on one (1) linen 
aet. purcha.aed. by the said John ll. Perainger cin or about 6 
May 1944, which amount beoame due and payable· prior to the 
officer'• departure .trom Aruba, on or about 31 July 1944, did, 
at Oranjestad, Aruba, Netherlands West Indies, from about 
31 July 1944, to cin or. about 6 October 1944. diahonorably tail 
and negleot to pay said debt. 

Specitioation 3a (Finding ot not· guilty). 
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Speoitioatio:a. 41 · (Finding ot not guilty). 

Speoitioation 61 In that Second Lieutena.:a.t John ll. Persinger, 
• • •, did, at Camp Savaneta, .lrub&, Netherland.a West IDdiea, 
on or about 29 July 1944, being then inde1?ted to the Otticera' 
Club, Camp Savaneta, .&.rub&, Hetherla.nda West Indies, in the 
stun of $38.99, make and utter to Oi'tioera I Club, Foroe _.Aruba, 
NetherlaDda West Indiea in payment ot said debt, a oertain 
oheok, in words and figures u follon, to wita 

•sa.n Juan, P~R., July 29, 1944 No. 69 
BA.NCO PROcmBSO. FINA.NCIERO 

Pa.gueae 	 a la orden de Otticer1 Club Camp SaT&J1eta. 

Aruba, fflfI 


---------- $38.2_! 

· 	 John N. Persinger
2nd Lt.Qic• 

and that srld. John N. Persinger did·, on and atter 29 July 1944:, 
dishonora.bly fail and neglect ·to have autf1oient moneys to the 
oredit ot his aooount in aaid Banoo Progreso Finanoiero tor 
the pa.yment or aaid cheok, wherefore said oheok wu not paid 
when presented for payment on or af't;er 29 July 1944:. 

CHARGE IIa Violt.tion ot the 96th .Article of War. 

Specification la In that Second Lieutenant. John :N. Persinger, 
•••,did, at Oranjestad, Aruba, 1letherlanda West Indiea, 
on or about 31 July 1944, with intent to defraud, wrongtull7 
and unlawfully make and utter to 11. Habib•, Jr., Oranjestad, 
Aruba, Netherle.nda W'eat Indies, a oertain oheok, in words 
and figures u follows, ·to wit a 

•aan Juan, P.R., July 31, 1944 lo. 65 
BA.NCO PROGRKSO FllWlCIERO 

<m~ hundred ______:, no/100 t100.ooPaguese a la orden do 

One hundred. ---------~-------:--- 110/100 DOLLARS 

· John 1l. Pen~•r 
2nd Lt. tis .Arm,r1 

. . 
and by mean.a thereof, did fraudulently obtain trom the said lf. 
Ha.bibe, Jr. mrchandiH _,a;m./or money amounting in all to &bout 
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Fla. 188.00 Dutch currency, he, the said John N. Persinger. 
then well ~owing that he did not ha.ve and not intending that 
he should have aufN.cient funds in the Banco Progreso 
Financiero of San Juan, Puerto Rico, for the payment of as.id 
check. 

Note a Specificationa 2, 3 and 6 a.re· identical in form with Speoi
N.cation l of Charge II except for the datea, the amounts and 
the name of the person alleged to have been defrauded. These 
differenoea were as followsa 

Speo. Amount of Check Pera on defrauded Date 

2 $150 C. H. G. Dna.n 31 July 194' 
3 jl50 Post Exchange, Force 13 July 1944 

Aruba. 
6 ilOO United Seni,ce Organi 28 July 1944 

zations, Camp Savaneta, 
Aruba, Netherland.a. West 
Indies • 

. Specifications 4 a.rid 61 (Findings disapproved by the reviewing 
authority). 

He. plea.ded not guilty to all of the Charges and Specifications. He we.a 
found not guilty of Specifications 4 and 6 of Charge I, and guilty of the 
Charges and the remaining Specifications. No evidence WU introduced of 
any previous conviction. He was sentenced to be dismissed the service, to 
forfeit all pay and allc,,rances due or to become due, and to be confined at 
hard labor for three yea.rs. The reviewing authorj,ty disapprovtd the ·.. 
finding of Specifications 4 and 5 of Charge II, approved the sentence, 
designated the United States Disciplinary Barracks, Fort Leavenworth, Kansas, 
as the place of confinement, and forwarded the record of trial for action 
under Article of War 48. 

3. The evidence for the prosecution in support of the Specifications 
and Charges of which the accused we.s found guilty and the findings as to'. which . 
were approved by the reviewing authority may be summarized as follows a 

On 10 April 1944 accused, a second lieutenant, Quartermaster Corps, 
was assigned for duty to APO SU,, effective 15 April 1944 (Pros. Ex. l) and 
arrived at that place 22 April 1944. On 19 July 1944 he was relieved from 
this assignment and transferred to APO 846 (Pros. Ex. 2). He departed from 
APO 811 30 July·l944 (R. 10). . 

A3 to Specification 11 Charge I 1 Mr. William F. Craane stated 
tha.t he is a merchant at Ora.njestad,Aruba.J that on 25 July 1944 the aocused 
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visited his establislunent and solioited from him a loan of money in the 
amount of 300 guilders, stating that his wife was siok in the hospital and 
that he needed the money to senq to her. Witness granted the loan and 
upon reoeipt of the money the aooused wrote a.nd gave to the witness his 
signed memorandum, as follows t 11 I will pay on July 31st to W. F. Cra.ane, 
Oranjestad the swn of F30o00 lent to me this date" (Pros. Ex. 4, R. 10-11}. 
The aooused did not "show up 11 as promised on the 31st of July 1944 to pay 
the loan, and, when the witness inquired about him on the 2nd of August 
1944, he was advised that the accused had left for Puerto Rico. The ac
oused has since failed to pay the debt (R. 11). The wl. tness sent a personal 
letter to the Commanding Officer of Force Aruba advising him of the circum
stances (R. 12 ). 

As to Specification 2, Charge I, Miss Annie Croes, e.n·employee of 
the Aruba Trading Company, testified. that on or about the 5th or 6th of May 
1944 the accused visited the Aruba Trading Compa.ey- at Oranjestad, Aruba, 
and purchased a blue linen set for the sum of 180 guilders and stated that 
he desired to pay 80 guilders in oash and to have the bala.noe charged to 
him (R. 13 ). No mention was made at that time of my speoific date when 
the balance of the debt would become payable (R. 13). As 'a part of the 
transaction, the accused signed the sales slip which was identified by the 
witness and submitted in evidence as Prosecution's Exhibit 5 (R. 14). Mrs. 
Leonie Croes, bookkeeper of the Aruba. Trading Company, testified that she 
had oharge of the accounts, of that conoern. She stated that the acoused 
was indebted to the company in the sum of 100 guilders and that the account 
had been outstanding sinoe 5 Ma.y 1944. Mrs. Croes further stated that it 
is the policy of the Aruba Trading Company to extend credit on their accounts 
for periods extending from 30 to 60 days, but that the maximum term of credit 
is 60 days (R. 15). · 

As to Specification 5, Charge I, First Lieutenant Don P. Davia 
testified that on the 29th of July, while the witness was the Seoretary 
and Treasurer of the Force Aruba Officers' Club, the accused came to see 
him to collect and pay the chits which he, the accused, owed to the club. 
Accused told the witness that he had orders to leave the Island. In payment 
of his account the accused gave witness a check in the anount of $38.99, 
drawn on a bank in Puerto Rico. The cheok was identified and admitted in 
evidence as Prosecution's Exhibit 8 (R. 20). The witness indoraed the check 
and deposited it for collection with the Aruba Bank. On 28 August 1944, 
the witness went to the United Sta.tea on leave. He was succeeded by Fi.rat 
Lieutenant Douglas A.. Catlin (R. 21). Lieutenant Catlin testified that he. 
was the Secretary and Treasurer of the Officers' Club a.t Aruba (R. 21) when, 
about the l·atterpart o.t·September 1944,the accused's check in the amount of 
$38. 98 (Pros. Ex. 8) was brought to the witness by a "Lieutenant McMichael". 
By reason of the Club's indorsement on the check the witness refunded the 
a.mount of the check to Lieutenant McMicha.el from the Offioer' s Club funds 
and entered the voucher on 
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the book showing the nature of the transaction (R. 21). The witness further 

stated that since that date· no remittance has btttin received by the club from 

Lieutenant Persinger. Prosecution's Exhibit 13 shows that accused did not 

have sufficient f'lmds in his bank account 29 July 1944, or at any reasona.ble 

time thereafter to cover the payment of the check. 


With reference to Specification l, Charge II, Mr. N. Ha.bibe, Jr., 

testified that he ~s a merchant and owns a store at Oranjestad, Aruba. He 

knew acoused who ha.d visited his establishment onoe -or twice for business 

(R. 28). On or about 29 July 1944 the witness cashed a check for accused 

in the amount of ~100. Tne check was draYm on a bank. on Puerto Rico. After 

obtaining the cash, accused bought from witness I place of business a bottie 

of -whiskey (R. 28-30). The check was identified by the witness and admitted 

in evidence as Exhibit 14 for the prosecution (R. 28-29). Two or three days 


.later 	the witness sent the oheck to the Aruba Bank to have it cashed, but 
the bank would not cash it for the reaaon -that other bad checks of accused 
had been returned unpaid (R. 29 ). Prosecution's Exhibit 13 shows that on 
29 July 1944 accused did not ha.ve sufficient funds in his bank account or 
at any reasonable time thereafter to cover the payment of the check. The 
witness stated that the debt is still outstanding {R. 29). 

With reference to Specification 2, Charge II, Mr. c. H. G. Dnan 

testified tha.t he is a merchant from Oranjestad, Aruba, and that he knew the 

accused because he used to visit his establishment (R. 31). During one of 

the last days of July 1944 the accused requested the witness to cash a 

personal oheok for him in the amount of ~150 drawn on a bank in Puerto Rico. 

Wi tnesa. cashed the check for him. (R. 31 ). The check was identified by the 

witness and admitted in evidence as Prosecution Exhibit 15 (R. 31). Arter 

cashing the check, the witness retained it for a couple of days and then 

sent it to his bank for deposit. About two weeks later the check was re

turned to him by the bank with a "note stating that there were no fund.a in 

Puerto Rico to cover the check". The witness further stated tha.t he had 

never received payment for the check (R. 32). Prosecution Exhibit 13 shows 

that accused did not have sufficient funds in his bank ~coount on 29 July 

1944, or at any reasonable time thereafter to oover the payment of the 

cheok. 


With reference to Specifioation 3, Cha~e II, Mr. A. Jhillo Elias 
testified that he is the bookkeeper at the Postchange, Foroe .ArubaJ that 
he has ocoupied that position for the last 20 monthsJ that on 14 July 1944 
the accused came to the Post Exchange and approached the cashier, Miss Tommy 
Riohey, and asked her to oash his personal check for ~150. Miss Richey·cashed 
the check by giving accused 282.74 Florins. The transaction was made in the 
presence of the witness who saw the accused indorse the check. The oheck 
was admitted in evidence as. Prosecution's a:hibit 11, (R. '23-24). About five 
or six weeks later witness saw the check back at the ~ost Exchange with a 
small·memorandum attached to it. He further stated that he had to make.a 
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voucher for the check to use in his bookkeeping (R. 24-25). F~rst Lieuten
ant John w. 1~ell testified he was the Post Exchange Officer. Force Aruba. 
and that during the month ·of September 1944 the Post Exchange received from the 
Aruba Bank the accused's check in the amount of $150 (Pro•. Ex. 11) in which 
bank it had previously been deposited by the Post Exchange (R. 25). Lieut
enant lla.xwell stated that during the evening of 14 July 1944 he saw the ac
cused and asked him if he had cashed a check for ~150.00 in the Exchange that 
day. The accused said that he had. Witness then told him that the amount 
was beyond their limit and asked if he was sure that he had that much money 
in his' bank. The accused assured him that he did and that the check was good 
(R. 49). At the time the check was returned to the Post Exchange. ~he accused had 
been transferred from that station.· A letter was submitted to Force Headquarters 
reoi ting the facts but accused has failed to pay the ~150 and the indebtedness 
is still outstanding (R. 26). Exhibit 13 for the Prosecution shows that ao

_cused 	did not have sufficient funds in his bank account on 29 July 1944, or at 
any reasonable time thereafter to cover the payment of this check {R. 25-26). 

As to Specification 6, Charge II, Mr. Robert H. Vint, the USO Director 
at Aruba, stated that he had known the accused for about seven months (R. 41-42). 
On or about 24 July 1944 the witness cashed accused's personal check in the sum 
of ~100. The check was drawn on a bank in Puerto Rico, and signed by accused 
in the presence of th~ witness (R. 42). The check was identified and admitted 
in evidence as Prosecution's Exhibit 19 (R•. 43). A few days later the check 
was deposited in the ·Holland Sche Bank in Oranjestad. During September 1944, 
because the check had been returned, the manager of the bank called and asked 
the witness to come to the bank and make good the check (R. 42). Up to the 
date of trial, the accused has failed to make payment on the check (R. 43).
Mr. Frederik Jan Eman.testified that he is the cashier of the Holland Sohe 
Ba.nk-Unie• and that he handles the accounts of the USO in Aruba. The accused's 
check (Prosecution's Exhibit 19) was shown to the witness, who stated that 
that check was deposited in his bank on 26 July 1944, and that it was there
after sent for collection to the National City Ba.nk, New York, New York, and 
was later returned to his bank on 26 August 1944 (R. 47-48). Prosecution's 
Exhibit 13 shows that aooused did not have sufficient funds in his bank account 
on 29 July 1944, or at any reasonable time therea,fter. to cover the payment of the 
check. 

Lieutenant Colonel Calhoun D., Cunningham testified that a.bout the 
first of August he was acting as Executive Officer, Foroe Aruba.and was detailed 
by verbal order of the Commanding Officer to investigate the alleged financial 
irregularities charged aga.inat the accused. Upon his showing ~o accused a 
list of these irreguluities, the aooused stated that he wanted to pay hia 
creditors and requested 15 days before a:ay aotionwas taken. During this time 
the accused was unable to make any arraneements by mail to pay the obligations, 
so the witness granted to the accused a four day leave to go to Puerto Rioo in order 
to obtain the money. Upon the accused's return from Puerto Rioo.·aooused advised. 
the witness that he had had no success in raising the money required and that 
he ha.d no means with which to pay his obligations (R. 49-50). 
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It was shown t~at all of the ohecks ma.de the baais of the speoi
fioations were deposited by the various payees thereof in their O'flll banks for 
oolleotion within a reasonable time after they were received by the payees 
and all were in due course returned unpaid (R. 44, 47-48). 

The account of the aoouaed with the bank uponwhioh all·of said 
oheoks were drawn showed that there were not sufficient funds on deposit 
to pay the oheoks or aIJ.y of them at the time they were dated nor at aIJ.y 
time thereafter. On 5 June 1944 his bala.noe was $213.00. His· bala.noe 
on pertinent dates thereafter was a.a follows a 

15 June 1944 $ 3.00 
30 June 1944 2.00 
5 July 1944 193.18 
2 Aug. 1944 46.03 

8 Aug. 1944 .03 
9 Aug. 1944 137.32 
9 Aug. 1944 2.32 (Pros. Ex. 13). 

The ·prosecution and the defense. by joint stipulation, offered in 
evidence a.certified copy of the statement of the accused's oheoking account 
with the Ba.noo Progreso Financiero, Puerto Rico. It was admitted in evidence 
and marked Exhibit 13 (R. 27). It was further jointly stipulated by the 
prosecution and the defense that the English translation attached to Exhibit 
13 is a "true translation of the.original (R. 38). 

4. Accused, after being fully advised of his rights, elected to testify. 
He stated that he arrived in Aruba 22 April 1944. Concerning his financie.l 
transactions he stated that at the time he wrote the checks ·described in the 
several specifications, he had no intent to defraud the parties concerned. 
He thought he would be able to obtain the necessary funds at that time. He 
further stated that he made written requests to a few persona, some of whom 
are his relatives, to obtain the money, a.nd. that he intended to obtain suffi·· 
oient funds to pay all of his debts as quickly a.a possible (R. 51-52). Upon 
cross-examination, accused admitted that he was the Mess Officer of the Of
ficers' Mesa, Force Aruba, during the month of June and up to 24 July. He 
admitted that· on ~O June 1944 he substituted for $185 cash of the Officers• 
Mess fund his check for· that awn drawn on the Banco Progreso .Fina.noiero, and 
that he did the same thing on 6 July 1944 for $200 additional (Pros. Ex. 16, 
17). He also e.dmitted that on 30. ~ne 1~44 the be.la.nee of his aooount with 
that bank was i2.00 (~os. Ex. 13). In his capacity as Mesa Officer he 
depoaited the two checka in the Officers• Mesa bank aocount·and the checks 
wer~ returned. On 5 July 1944 his monthly pay cheok. of $191.18 was deposited 
in his account. The prosecution then asked the accused to explain how. with 
a balance of only $193.18 for the entire month in his bank e.ocount, he expected 
to cover the amount of the two checks which had been shown to him totaling 
$385.oo. To this the accused replied. "I usually sent a deposit of my own 
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to the ba.nk whenever I had any cash myself11 
, but, in answer to a further ques

tion, added, 11 I don I t think around those particular days I did 11 (R. 54). The 
check cashed by accused at the Post Exchange on 13 July (Pros. Ex:. 11), in 
the sum. of $150. was shown to the accused and he was asked to explain how 
he expected to pay this check when his only deposit at the bank during the 
month of July was $191.18, and during the same month accused had already 
written two other checks for $385.00. Accused replied that he believed he 
would be able to make sui'ficient deposits to cover the amount of all of 
these checks, since he was "under the assumption" that he would have some 
money coming to him "from the States", although he was not certain of' any 
particular date when he would rece5.ve it (R. 51,). Accused ad.mi tted that on 
1~ July he received orders to report to the Casual Center at Puerto ?ico, 
and that he knew that it was a permanent change of station (R. 5.5 ). The 
prosecution then asked accused to explain to the ·court wey after 19 July, 
when he was first given orders to report to Puerto Rico, he wrote checks 
totaling approximately t500, when the ma.ximum balance which he had in his 
bank account was only ~193.18 during that time. Accused explained that he 
had "the surest intentions and the knowledge that before these checks were 
presented in Puerto Rico I would have the money", and that "I assumed that 
I was going by air but that was changed and I did not go by air but by 
boat" (R. 55). Upon further cross-examination, accused admitted that on 
30 July he gave a note to Mr. Craane and received 300 guilders (R. 55-56 ). 

5. \lith reference to Charge I the evidence for the prosecution not 
denied nor cc-ntrs.dioted by the accused clearly shows that the accm ed, know
ing of his financial inability to meet his debts and knowing that he had 
outstanding numerous worthless checks and knowing that he was within a few 
days going to leave Aruba permanently, borrowed 300 guilders from an Aruban 
merchant giving his written promise to repay that sum on 31 July 1944. He 
not only failed to keep his promise but left Aruba and made no effort to pay 
the obligation or arrange for its payment. It was still unpaid at the time 
of trial on 13 November 1944. Shortly after his arrival in Aruba in lB-y 
1944 accused purchased merchandise from a merchant in Aruba for 180 guilders, 
paying only 80 guilders in cas.h. He made no effort to pay the balance of 
100 guilders which was still unpaid at the time of trial. Just before leav
ing for his newly assigned permanent station the accused gave in exchange 
for his chits at the Officers' Club his worthless check for i38.99. 

Ordinarily the mere failure on the part of an officer to pay his 

debts promptly is not sufficient to constitute a violation of the 95th 

Article of 1·far, but where the nonpayment of the debt or the incurring of 

the debt followed by nonpayment is shown to be coupled with deceit, evasion, 

fraud, or otHer dishonorable conduct, the failure to pay does constitute a 

violation of that Article of War. In this case the faots and oircumstances 

warrant the inference that when the accused incurred the loan described in 

Specification 1 he had no intention of repaying it. He did not disclose to 

the person from whom he borrowed the money that he was in serious financial 

difficulties and was about to depart permanently from the Island. His con

duct was clearly indefensible and dishonorable. So, too, was his conduct 
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in incurring and in negiec~ing his obligation to the other merchant under 
the circumstances as shown. The giving of his worthless check in payment 
of his Officers• Club chi ts when he knew it was worthless and that he was 
permanently leaving was also a clear violation of Article of War 95 even 
though it was in payment of a debt past due (CM 202601, 6 B.R. 171,219). 
We find no difficulty in concluding that the evidenotJ of record was clearly 
and legally sufficient to support the findings of guilty of Specifications 
1, 2, and 5 of Charge I and of Charge I. · 

With reference to Charge II the evidence for the prosecution and 
the admissions of the accused in his testimony established that the accused 
in exchange for cash gave his personal checks in the ·a.mounts and at the 
times and plaoes set forth in the respective specifications. All of these 
checks were deposited in due course by the various payees from whom the 
cash was obtained. Eventually all were returned unpaid. The account of 
the accused with the bank upon which the checks were drawn, admitted in 
evidence by stipulation, clearly showed that the checks were at all times . 
worthless as there were not sufi'ioient funds on deposit in the account to 
meet the checks. Accused admitted in his testimony that he knew at the 
time he gave the checks that he did not have sufficient funds on deposit 
with the bank upon which the checks were drawn with which to P&;j' the checks •. 
:Tr :-,. t no means of obtaining further funds with which either to· bring his 
deposit up to the required amount or to redeem the checks after they were 
dishonored. He had no source of income but his pay as an officer. His 
checks totaled his pay three and four fold. By means of his worthless checks 
he obtained over J500 just before leaving Aruba for a foreign permanent sta
tion. It was apparent that his intent was to collect as much money as possible 
in thi~ fraudulent manner and then disappear from Aruba. The circumstanoes 
show beyond any reasonable doubt that the accused ·intended to defraud those 
from whom he obtained the money in exchange for his checks. Further dis
oussr'on seems unnecessary2 The issuance of worthless checks with intent to 
defraud cl early cons ti tutes a viola.tion of Article of ~far 96. 

6. War Department records show the accused to be 30 yea.rs of age, 
married, and a high school graduate. He enlisted in the service on 17 
Apri~ 1934 and served honorably and with a character rating of "excellent" 
until 9 September 1941, when he was ordered to active duty as a second 
lieutenant, Finance Department • .Arrey of the United States. On 25 April 
1942 he was temporarily promoted to first lieutenant, Arrey of the Thlited 
States, and at a later date not appearing in the records to Captain. On 
11 :tray 1943 he was demoted to "permanent grade of 2nd Lt~ Finance Department". 
During his military service he served for at least several years in the 
Philippine Islands and in Puerto Rico. 

7. The court was legally constituted and had jurisdiction of the ac• 
cused and of the offenses charged. No errors injuriously affecting the 
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substantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings as approved by the reviewing authority 
a.nd the sentence and to warrant confirmation of the sentence. Dismissal 
is mandatory for a violation of Article of War 95 and authorized for a. 
violation ef Article of War 96. 
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WAR DEPARTMENT 
Army Service 1''orces 

In the Office of The Judge Advocate General 
Washington,D.c. 

SPJGH '(.'.371) 

CM 2709.39 11 JMJ 1945 
UNITED STATES ) INFANT RY REPLACEMENr TRAINING CENTER 

) Cil';p BLANDINO, FLORID.A. 
v. ) 

) Trial by o.c.¥•., convened at 
Corporal ROBER!'· W. 0 1 GARA 
(.36767868)., Company C, 
222d Infantry Training Bat~ 
talion., 68th Infantry Train
ing Regiment • 

) 
) 
) 
) 
) 

Camp Blanding, Florida., 1 
December 1944. Dishonorable 
discharge and confinement. 
for life. Penitentiaey. 

REVIEW by the Botum CF REVIEW 
TAPPY, GAUBRELL and TREVETHAN,Judge Advocates. 

~---------
1. The Board of Review has examined the record of trial in the case of 

the soldier named above. · 
' . 

2. The accused was tried upon the-following Charges and Specifications& 

CHARGE Ia Violation of the 58th Article of War. 

Specification 1: ln th&it Corporal Robert w. 0 1Gara., Compan7 "C" 
222d Inf ant:rr Training Battalion., 68th .Infantry Training 
Regiment, Camp Blal\ding, Florida., did., at Camp Blanding., 
Florida, on or about 26 June 1944 desert the service of the 
United states am did ·remain absent in desertion until he wa.s 
apprehended at Chicago, Illinois, on or about ]5 Jul.7 1944. 

Specification 2: In that Corporal Robert w. O•Gara, Company "C" 
222d Infant:rr Training Battalion., 68th Infantry Training 
Regb\ent, Camp Blanding, Florida, did., at Camp Blanding., 
Florida, on or about 2.3 July 1944 desert the service of the 
United States and did remain absent in desertion until he was 
apprehended at Forrest Park., Illinois, on or about lS August 
1944. 

CHARGE II1 Violation of the 96th Article of War. 

Specification 11 In that Corporal Robert W. O'Gara., Canpaey "C", 
· 	 222d Infant:rr Training Battalion., Camp Blanding., Florida., did., 

at or near Chicago., lllbrois., on or about 27 June 1944., with 
intent to defraud., wraigfully., unlawfully., and falsely alter 
United States Postal Maney Order, N'nm.ber .558.341, · fssued at 
Chicago, Englewood Station., Illinois., by changing the amount 
for lilich said money order was made out from four dollars (i4.00) 
to fort7 dollars ($40.00). 
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Specil'ication 21 Same allegations as Specification l except 

postal money order was No. 559209 and was altered on S 

JU.ly 19 44 i'rom $6 to $60. 


SP9cification 3 t Same allegations as Specification l except 

postal money order was No. 2006, was issued at Roseland 

Station, Chicago, Illinois, and was altered on 8 July 1944. 


Specification 4: Same allegations as Specil'ication l except 

postal money order was No. 2007, was issued at Roseland 

Station, Chicago, Illinois, and was altered 8 July 1944. 


Specification 5, Same allegations as Specil'ication l except 

postal money order was No. 722730, was issued at Oak ~ark, 

Illinois, and was altered on 8 July 1944. 


Specification 6: Same allegations as Specification 1 except 

postal money order was No. 592500, was issued at Station L, 

Chicago, Illinois, and was altered on 12 July 1944. 


Specification 7t Same allegations as Specification l except 
postal money order was No. 384910, was issued at Kenwood 
Station, Chicago, Illinois, and was altered on 25 July 1944. , 

Specification Sa Sams- allegations as Specification l except 

postal money order was No. 472528, was iuued at Station o, 

Chicago, Illinois, an:i was altered on 4 August 1944. 


Specii'ication 91 Same allegations as Specification 1 except 
postal money order was No. 636470, was issued at South Shore 
Station, Chicago, Illinois, and was altered on 7 Au.gust 1~4. 

Specil'ication lOt Same allegations as Specification l except 
postal money order was No. 812075, was issued at Stock Yards 
Station, Chicago, Illinois, and was altered on 8 August 1944. 

Specii'ication lls Se.me allegations as Specification 1 except 
postal money order was No. 184962, was issued at Station 134, 
Chicago, Illinois, and was altered on 9 August 1944. 

I 

Specii'ication 12a Same allegations as Specification 1 except 
postal momy order was No, 199941, was issued at River Grove, 
Illinois, and was altered on JS August 1944. 

Specification 1,3: In that Corporal Robert. w. O'Gara, Canpany nc•, 
222nd In!ant;r,y Training Battalion, Camp Blanding, Florida, did et 
or·;iear Chicago, Illinois, on or about 27 June 1944, with 

' <Ji!- - -
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intent to defraud Charles Lorenz, wrongfully and unl.al'lfully 
utter and pass to Charles Lorenz, United States Postal Money 
Order, Numb~r 558341, issued at Chicago, Englewood Station, 
Illinois, he the said Corporal Robert w. 0 1Gara, then well 
knowing that said money order was materially and falsely 
altered, to wit, the amount for which said money order was 
made out had been .t'aJ.sely changed from four s1,ollars ($4.00) 
to forty dollars {f40.00). 

Specification l4z Same allegations as Specification 13 except 
postal money order was as described in Specification 2 above 
and wa9 uttered to The Great Atlantic & Pacific Tea Company, 
Chicago, Illinois, on 5 July 1944. . 

Specification 15• Same allegations as Specification ]J except 
postal money order was as described in Specification 3 abOTe 
and was uttered to one J. :Medestow on 8 July 1944. 

Specification 161 Same allegations as Specification l3 except 
postal money order was as described in Specification S above 
and was uttered to Kroger Store, Chicago, Illinois, on 8 July 
1944. 

Specification 171 Same allegations as Specification 13 except 
postal money order was as described in Specification 7 above 
and was uttered to Pietro DiPietro on 2S July 1944. 

Speci!ication 181 Same allegations as Specification 13 except 
postal money order was as described in Specification 8 above 

· and was ut.tered to Mrs. H. E. Foley on 4 August 1944. 

Specification 191 Same allegations as Specification l3 except 
postal money order was as described in Specification 9 above 
and was ut.tered to J. Pines & Sons, Chicago, Illinois, on 
7 A~ust 1944. 

Spec11'icatiai 201 Same allegations as Spec11'ication 13 except 
. postal monq order was as described 1n Spec11'ication 10 abov, 

and was uttered to Ralph Jaffe on 8 AugU3t 1944. 

Specification 211 Same allegations as Specification ]J except 
postal money order was as described in Spec11'ication ll and 
was uttered to Prima Bismarck Brewi~ Company, Chicago, 
Illinois, on 9 August 1944. 

ADDITICNAL CHARGE Ia Violation 01' the 58th Article of War. 
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Specification: In that Corporal Robert W. 0 1Gara, Company "c•, 222nd 
Infantry Training Battalion, Camp Blanding, Florida, did, at 
Camp Blan:ling, Florida, on or about 1 September 1944 desert the 
service or the United States and did remain absent in desertion 
until he was apprehended at or near Tucson, Arizona, on or 
about 9 October 1944 and returned to military conl;rol 11 October 
1944. 

ADDITICNAL CHARGE Ila Violation of the 69th Article or War. 

Specif'i.cationl In that Corporal Robert w. 0'Gara, Company- "C•, 222ro 
In!antry Training Battalion, Camp Blanding, Florida, having 
been duly placed in confinemant in the camp stockade, Camp 
Blanding, Florida, on or about 19 August 1944, did, at Camp 
Blanding, Florida, on or about l September 1944, escape from 
said confinement before he was set at liberty by proper authority. 

ADDITIONAL CHARGE IIIa Violation or the 9Jrd Article of War. 

Specifici.tiona In that Corporal Robert W. 0 1 Gara., Company- "C",. 222d 
Infantry Training Battalion, Camp Blanding, Florida, in con
junction with Private Carmelo F.Mazze, Ccmpacy "E", 19Jrd In
fantry Training Battalion, Camp Blanding, Florida, Private 
Arthur Ferry, Canpaey "B", 205th Infantry Training Battalion, 
Canp Blanding, Florida, did, at Camp Blanding, Florida, on or 
about l September 1944, with intent to commit a felony, viz, 
murder, commit an assa,µ.t upon Private Harold D. Castner, Sur
plus Detachment, s.c.u. No. #1446, Camp Blanding, Florida, by 
willfully and feloniously striking the said Private Harold n. 
Castner an and about the head with fists and with a rake handle. 

The accused pleaded guilty, by appropriate substitutions arxl exceptions, to 

so much or Charge I, Specifications 1 and 2 thereof, and to so much or Addi

tional Cl".arge I and its Specification as involves absence without leave for 

the periods alleged in violation of Article or War 61; pleaded guilty to 

Charge II and all twenty-one Specifications thereof and to Additional. Charge 

II arxl its Specification, and not_guilty to Additional Charge III and its 

Specification. Accused was found guilty or all Charges and Specifications. 

No evidence or previous convictions was introduced. He was sentenced to 

dishonorable discharge, total forfeitures and confinement for life. The 


· reviewing authority approved only so much of' the finding or guilty or the 
Specification of Additional Charge III as involves a finding that accused 
feloniously assaulted Private Harold D. Castner with t'he intent alleged by
striking him "on and about the head with a rake handle", approved the senl;ence, 
designated the tlni-t.ed States Penitentiary, Atlanta, Georgia, as the place of 
confinement, and forwarded the record of trial for action under Article of Wars~. , 

-4

http:tlni-t.ed


(375) 


J. The prosecution introduced the following evide."lce which is 
hereinafter SUllll!larized under appropriate headings indicating the par
ticular Charges and Specifimtions to which it is pertinent • 

.!• Charge I, Specifications 1 and 2.· 

Accused absented himself ld.thout leave on 26 June 1944 .from Camp 
Blanding, Florida (Pros. &x; A). It was stipulated by the prosecution, de
fense and the accused that he was apprehended b7 civil authorities in 
Chicago, Illinois, on 1S July 1944, and returned to milltar,y control the 
same de.y. He was clothed :ln civilian shoes, of'ficers' trousers and shirt, 
leather belt and without. tie or cap when taken into custody- (Pros. F.x. v). 
On 2) July 1944, upon return to his organization at Camp Blanding, accused 
was placed in arrest in quarters at 0)1S hours but at 0400 hours that 
same dq ha broke arrest an:l again absented himself without leave (Pros. 
Ex. B). It was stipulated by the prosacut.ion, defense and the accused 
that he was apprehended 1n proper uniform by- civil authorities in Forrest 
Park., Illinois., on 1$ August 1944., and returned to militar,y control the 
same dq (Pros. Elt• V). . · 

As will be subse~uently shown., during accused's first abeenc9 from 
26 June 19-44 to lS July 1944., he altered six United States pdstal money 
orders., raising the amounts o.f five of them from $4 to $40 and the amount 
or the other from $6 to $60.. He cashed three of the money orders which had 
been raised to $40., cashed the one llhich had been raised to $60 and had the 
other two an his person when arrested by civil authorities. (See par'. re 
Ch. II., Spece. 1-6, 1)-16 incl•., infl."a.) During his absence from 23 Ju:cy
19144 to 1S August 1944, accused ait'e'red six United States postal monq 
orders, raising the amounts of all of them from $4 to $40., and he cashed 
five of these raised money- orders (See par. re Ch. II, Specs. 7-12., 17-21 
incl., infra) • . · . 

E.· Charge II1 Specifications 1-21 inclus~.!!· 

It was stipulated by the prosecution, defense and the accused 
~hat the .tollovri.Dg United States postal mon197· orders were issued on the 
folloril'.8 dates in the following face amounts in exchange for pa,ment o.t 
the face amounts thereof., viz (Pros. Ex. c, and H;I., J.,K.,L,M,N,o,P,Q,R,S)a 

. . 
Number of ··~ Amount of 

~cification monez order mon!l order Date P?:rchased 

Spec. 1 #SSB.341 ~ ·27 June 1944 

Spec. 2 ·ISS9209 $6 S Juq 191'4 

Spec. 3 /12006 $4 8 July 1944 


. Spec. 4 #2007 $4 8 July 19144 

Spec. S /17227)0 $4 8 July 19144 
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Number of Amount of 
s;eecii'ication n,.one;r order monel order Date purchased 

Spec. 6 #592500 $4 12 July 1944 
Spec. 7 #.384910 $4 25 July 1944 
Spec. 8 #472528 $4 4 August 1944 
Spec. 9 #636470 $4 7 August 1944 
Spec. 10 #812075 $4 8 August 1944 
Spec. 11 /1184962 ~4 9 AU€,ust l ~4 
Spec. 12 · #199941 $4 15 August 1944 

It was also stipulated by the prosecution., defense and the ac
cused that United States postal money orders bearing the following serial 
numbers were cashed by the foll.owing persons for the accused and the f'ol
lovring amounts were paid to accused thereon, viz (Pros •. Elt. C}a • 

Number of Amount 
S,12ecif1cation monez order Ca.shed bz cashed for 

Spec. 13 #558.341 Charles Lorenz $40 
· Spec. 14 #559209 Great A & P Tea Co. $60 

Spec. 15 #2006 J. :Medestow . $40 
Spec•.16 11122730 Kroger Store Cash & 111er

chandise of $40 
Spee. 17 #384910 Pietro Di.Pietro $40 
Spec. 18 #472$26" :Mrs. H.E. Foley $40 
Spec. 19 #636470 J. Pines &. SOM $40 
Spec. 20 #Bl207S Ralph Jarr, Drinks & cash 

, of $40 
Spec. 21 #184962 Prima Bismarck $40 

Brm:og eo. 

It 'AS further stipulated b7 the prosecution, defense and the ac
cused that on 8 July' 1944, accused attempted to cash postal money orders 
numbered 2007 and $92500 at the Mosld.n Credit Clothing Store, both money 
orders bei~ in the .face amount; of $40. It was also st~pulated that when 
accused was arrested by' civil authorities on 1.3 July 1944, he had both of 
these postal money orders on his person and that on 15 August 1944, when again 
apprehended, he had in bis possession postal money order number 199941 1n the 
f'ace amount of $40 (Pres. Ex:. c). . 

Accu,sed volunta~ admitlied that he bad purchased all of the money 
orders mentioned in Specifications 1-12 inclusive or Charge II !or the 
amounts set !o.rth in the first itemization contained above; that he raised 
the amount o! money o!!der number .$59209 from $6 to -60 and the amounts o! 
the other eleven f'rom ~ to $40; that he cashed nine o! them as recited above, 
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receiving $60 for one and $40 for sach o£ the others; that he attempted to 

cash two more of them (Nos. 2007 and 592500) at Moslcin Credit Clothing 

store on or about 12 July 19L4 and was arrested at th~ time; that when ar

- rested on 15 August l944, he had another raised money order (No. 199941) in 
his possession. The money he so obtained he expended in night clubs in 
and about the city of Chicago (Pros. Exs. D, E, F). 

· £• Additional Charges I,, II and III and Specifications thereund.- • 

' On or about.19 A~ 1944, accused was confined 1n Stockade No. l, 
Camp Blanding, Florida (R. lS, 16; Pros. Ex. T). On 1 September 1944, about· 
71.30 a.m., accused and .f'ive other prisoners were taken b;y a prison guard, 
Private Harold D. Castner, i'rom the .stockade to the vicinit;y of the poa_t 
laum:ey l'lhere they proceeded to rake grass. The guard divided the prisoners 
inf; o tm grrups and cne group which included accused and prisoners Mazze and 
Fer1"1' proceeded to rake leaves a short distance rrom the guard. Sudden]Jr . 
accused struck the guard several blows an the head with the metal end ot 
his rake (R. l9J Pros~ Q. w). Although none of the prisoners testilied that 
they acliuall;y saw the assault, one of them, prisoner Pio, testi.fied that he 
saw the guard lying ai the grcnnd w.ith acC11sed, Mazze and Ferr;y starxi1n& 
beside him. Both Mazze and Fer1"1' i'led af'ter the assault and accused, hanng 

· 	 taken possession ·of the guard's carbine, proceeded to follow them (R. 20, 21).
Tm three o.f them nre observed running !rom ·the scene b7 another priaon 
guard, Private John R. Lentz. Although he was able to halt Ferrr and ll&zze, 
accused escaped and disappeared among a number of trucks parked nearb;y (R. 
16; Pros. Ex. U). It was stipulated b;r the prosecution, defense and the ac

. cused that he was apprehended b;y civil authorities at Tucson, Arizona, on or 
about 9 October 1944, while clothed in proper uniform, and that he was re- . 
turned to military control on or about. ll October 1944 (Pros. Ex. V). 

The prison guard, Castner, was taken to the Regional Hospital at 
Camp Blanding prompt.Jy after the ·assault had been made upon hi:m. Medical 
examination revealed that ha was suffering from a compound fracture o£ the 
skull, concussion, and lacerations about the right side of his head and 
about. bis right ear. His condition was critical and so continued for about; 
a week.- He remained at the Regional Hospital for about twenty days. In
asmuch as a serious in.fection had developed 1n his lacerated ear he was 
then taken to Lawson General Hospital, Atlanta, Georgia, where h; ns still 
confined en 9 November 1944, at the time his deposition was taken for use 
at this trial (R. U, 12; Pros. Ex. W). 	 . · .. 

4•. The defense introduaed prisoner i'ert7 H a ntness ani h testified 
that he did not see accuaed etrike .the prison guard on 1 Septembe; 19hh · 
die he know who did assault him (R. 24, 2.$). nor 

After his rights llad· been explained to him, ac~used ele~ed to 

take the s~and and testi..fy under oatfr. He stated that he had no intention 
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of deserting when he absented himsel.f on 26 June 1944 and 23 July 1944, 
having departed only to attend to some personal mat~ers (R. 26). He 
further testified that on l September 1944 he was some ten teet trom 
the prison guard when he heard a shout, saw Ferry and Mazze assaulting 

·the guard and then observed the guard·, s carbine fly sane six feet through 
the ~ir in his direction. He hulTied to the carbine, picked it up and 
then proceeded to flee. He denied that he struck the guard (R. 26-28). 
He assert.ed that hi.a absence. on •1 September 1944 was •involuntary" be
cause, as he stated, •it you were on a work detail and saw two men attack 
a guard and y-011 expected to be shot you would run ton (R. 27). It was 
stipulated by the prosecution, defense and the aCCU!9ed that both Ferry and 
Mazze were convicted by general court-martial £or assaulting the guard
(R. 28). ' 

;. Accused was found guilty 0£ twice deserting the service under 
Specifications 1 and 2 of' Charge. I. His· £i;rst absence from Camp Blanding, 
Florida, ext.ended fran 26 June 1944 to 1; July 1944~ 1'hen he was appre- · 
handed in Chicago, llllnois, clothed in portions of an off'icer 1s ,unif'orm. 
During his absence he had fraudulently obtained approximately $160 by • 
forging and c_ashing United States postal money orders. Accused's eecond 
absence from Camp Blanding was camnenced by breach of' a?Test and extended 
f'rom 2.3 July 1944 to JS August 1944 when he was apprehended by civil au
thorities in Forrest Park, Illinois, a!ter having fraudulently obtained 
apJroximately $180 b;r again forging and cashing postal money orders • .Al
though his absences were nc,t. o.f.' long duration, the evidence relative to his 

conduct an:i the ~stance he traveled dlJl'ing each absence, the manner ot 
their termination, an:i the manner of' ccmnnencement of the second absence, 
was legally sufficient to justify the court. in concluding that, during 
both of these absences, accused intended ,not to return to. military service 
(MCM, 1928, par. 1.3~). The evidence iU,l)ports the f'indings of guilty of 
Specifications l and 2 or Charge r. . . . . 

Accused pleaded guilty to SpecU'ications l to 21 inclusive ot 

Charge II and the eviden::e introduced b;r the prosecution amply demon- . 

stratas that the pleas were not improvidently entered. The eTidence sus

tains the findings of gullty at these 21 Specif'ications. . · 


. . 
The evidence introduced under the Spec1£ications 0£ .A.dditional · 

Charges I, II and III demonstrates th.at accused commenced his third ab
sence after viciousJ,y beating a prison guard ab011t the head llith a rake 
and then escaping from cmf'inement at Camp Blanding, Florida. The guard 
suffered such serious head injuries £ram this assault, including a com
pound fracture of the skull, that his condition ra:nained critical for · 
about one week. About f'ive weeks ·arter the escape, accused was appre
hended in Tucson, Arizona. The evidence fully establishes accused• s 
escape from confinement• Proo£ of his absence for five weeks initiated -......

• I w~ 
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such escape and term:ina.ted by apprehension a substantial distance from his 
station, was quite sufficient to justify the court I s conclusion tha.t ac
cused. intended not to return to military service at the time he absented 
~iir.self (MGMT 1928, par. 130A)• 

' If the guard had expired as a result of the assault made upon 
him, accused would have been guilty of murder, inasmuch as the intent to 
murder would have been established by the proof of accused's intent forci
bly to pppose the guard lSl'd'ully charged with keeping him and his compan
ions in custody (MCM, 1928, par. 148a). Similarly, the intent to murder, 
which is an e,sential element of the-offense with which accused is charged, 
was established by proof that accused viciously assaulted and caused 
grievous bodily injury to the guard lawfully engaged in keeping him in 
custody (CM 265699, FerryJ CM 262735, Ka slow). Although thg Specifica
tion of Additional Charge Ill alleges that accused assaulted the guard with 
a rake handle, the proof establishes'that the metal end cf the rake was so 
used. This slight variance is immaterial. The ~pecification fully advises 
accused of the offense charggd and the weapon used. Furthennore, the proof 
establishes all of the essential elements of the offense charged. Ac
cord:ingly, the evidmce sustains the findings of guilty of the Specifica
tions of Additional Charges I, II and III. 

6. ·The accused is 29 years of age. He was inducted into the military 
service on 29 October 1943. 

7. The court was legally constituted and had jurisdiction of the 
person aDd the offenses. No eITors injuriously affecting the substantial 
rights of accused were committed during the trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
findings of guilty and the sentence. Assault with intent ·to murder and 
forgery of United States postal money orders are offenses of a civil nature, 
the former being punishable by penitentiary confinement for more than one 
year um.er Section 22-501, District of Columbia Code and the latter beir1t: 
similarly punishable under Section 218 of the United States Criminal Code. 
Accordingly,· under the provisions of Article of' War 42 accused's entire 
smtence of confinement may be executed in a penitentiary. 

1 Judge Advocate. 

, Judge Advocate. 

___(_on_Le_a_v_e_)_________, Judge Advocate. 
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In the Office of 'Ihe Judge Advocate General . /;..,.\_-r-_ 4 
·,'lashington., D;G. 

,j 

IJ .L"°'fX i '- ,< ..... ...-1 
. ~· . I SPJGN 

CM Z7094l 	 -:1 Feb 1945 

UNITED STATES 	 ) SECOND AIR FORCE 
) 

v. 	 ) Trial by G.c.u • ., convened 
) at Colorado Springs., Colo

First Lieutenant Efl.)f~T ) rsdo., 16., 17., 18 November 
F. BORUSKI., JR. (0-26232)., 	 ) 1944. Dismissal., total. 
Air 	Corps. ) .forfeitures, and confine

) ment for siX (6) months. 

OPINION of the BOARD OF &-vmv 
LIPSCOW31 0 1CONNOR and GOLDEN, Judge Advocates 

. 	 . 
1. The Board of Review has exa.'llined the record of trial in the 

case of the officer named above and submits this., its opinion., to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charges and Speci
fications: 

c:t.\RGE I: · Violation of the 93rd 	Article of -Jar. 

Specification: In that First Lieutenant Ernest F. Boruski., 

Jr., 261st ii.:rmy Air Forces 3ase Unit, did, at or naar 

Lake Browmrood, Texas, on or about 23 September 1944, 

wrongfully., unlawfully- and with culpable negligence 

cause the death of Corporal idward L. Peterson by !ly

ing an A-25 type military aircraft in w.hich the said 

Corporal Peterson was a passenger at such an altitude· 

as to bring the said aircraft into contact with a wira or 

other obstruction to flight causing said aircraft to 

crash. 


CHAilGE II: Violation of the 96th Article of war. 

Specification: In that First Lieutenant .Ernest F. Boruski., 

Jr• ., 261st Army .Air Forces Base Unit., did, at or ~aar 

Lake Brownwood., Texas, on or about 23 September 19\4, 

wrong!ully violate para.graph 16a (1)., AAF Regulation 

60-16, by fi;ying the military aircraft of which he was 

pilot within less than 500 feet above an electric 

powerline or other obstruction to !light while not in 

takeoi't or landing. 
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The accused pleaded not guilt~r to, and. ;·,a.s found guilty of, both Charges 
and ti1e Specifications thereund8r. He was sentanced to be dis,,.u.ssed 
the service, to forfeit all pay and allowa.11c2s due or to becoma dua, 
and to be confined at hard labor, at such place as the reviewing 
authority might direct, for six months. The reviewing authority ap
;roved the sentence and forwarded the record of trial for action under 
.article of Vfar 48. 

J. The evidence for the prosecution shows that on the morning 
of 2J September 1944 the accused, a pilot, decided to uget in" four 
hours of flyin; time (?.• 16, 43; Pros. ~. 3). Corporal Edward L. 
Peterson, the crew chief who inspected the li.-25 airplane in which the 
flight was to be made, requested per:nission to accompany him as a. 
passenger (R. 16-17; Pros. Ex. J). This proposal bei.~g acceptable to 
the accused, the two men took off fro~ the Army Air Field, Abilene, 
Texas, at aboat 9:20 a.m. (a. 17; Pros. Ex. 3). Before leavinJ the 
base the ac:::used -.vas warned that fae engine was new· and that "it naedeq. 
some slow time• (R. 17). 

After flyin3· about t!1e 11local?t area, 11froin one extre:ne to anothera, 
for about two hours and ten ::ninutes, he fo1J...11d himself over B;rovmwood 
Lake soma eighty miles from Abilene(~. 19; Proa, :sx:. J). From an 
island in this body of water to a state park on t11e west ba.nk two 
power lines were suspended. Both sagged considerably, 11 the exact amount 
depending on the temperature 0 • At their l~«est points as of 23 September 
1944 their respactive he,i~hts were approximately forty-thr..3e f3et, 
ei:;..~t L~chas, anj thirtJ-five foet, eiz~t inches (R. 20, 'Z'l, JO, 35; 
Pros. r~s. 1, 2., 4). Descending to an altitude of about eighty to 
ninety feet, the accus.:.,d proc,}e:.ad in a northeasterly direction along 
the channel between the island and the west bank at a speed of about 
two hwidred and seventy miles :per how· ('.(. Zl, 28, 34). Near the power 
lines he dropped dovm further to fifty feet above the water. Crossing 
over the:n, he continued his northaasternly course for same distance and 
then revorsin6 h:Lnself retraced the sane route at the sa'Ile speed. This 
ti!~e the pla'le did not clear the wires. Striking and severing both of 
the~, the plane •seemed to £all off on its left wing,• corrected itsel.£ 
moraentarily,. plU-'l;sed downward again, hit the water, cart-wheeled, 
turned upside down, and broke into several pieces (R. 17-18, 2l, 23-25, 
29, 32,34; Pros. }~s. 2, 3, 4). 

Unable to extricate himself from the rear coc!-cpit, Sorporal Peterson 
suffered death in the crash. '.'ihen his body was u1timately recovered, 
it was slightly swollen. His ri~ht eye and the edge of his nose were 
discolored, his chin ,vas cut, and tht:ire were lacerations on his le;;s 
(R. J7, 39, 42). The ·accused was more fort..i.'1ate. Ha was lmocked 
unconscious by the impact and thrc,,un :L.~to the watar free of the wrecka~e. 
When he regained his senses, he fo,md himself ~holding on to soma sort of 
objecta. A few minutes later he was rescued by two young men in a motor 

boat (R. 24; Pros. Ex. B). 
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4. A.t'ter being apprised of his rights relative to testify'ing or 
remaining silent., the·accused took the stand on his own behalf. Two 
other witness~s were offered by the defense. Captain George M. Burt., 
the Operations Officer of the training 'Wlit to which the accused 
was attached as an instructor., listed the purposes of low flying as 
safety., strafing., and the avoidance of radar detection. While serving 
overseas and participating in sorties from Sicily to Italy., Captain 
Burt had personally •had to go on the deck" at two hundred feet for this 
last reason (R. 46-48., 67., 69). On the basis of his experience he was 
able to state that it was difficult to judge altitude over water because 
of the flat perspective and the la.ck of anything •to break the symmetry••••. 
One who was •not used to it•. could easily make a mistake of one hundred 
feet (R. 47., 63). Although he realized that such training was dangerous, 
he •definitely• recommended instruction in low flying over water. As of 
the date of the crash low altitude missions could be performed any 
"place where the weather permitted and the instructor decided was nat 
enough country-a (R. 56, 66). Subsequently., Lake Brownwood was designated 
as an area in which •low altitude work• was permitted, despite the fol
lowing language in 72nd Fighter Wing Regulation Number 6o-ll, dated 4 
September 1944: 

•a. No low-altitude mission rill be so routed that it 

· passes-over- any large body of water. 


£• Every effort will be made to route these flights so 
as to avoid all high tension lines••• •(:?. 64, 66., 68; Pros. 
Ex. 5; Def. Exs. E, F). 

Other directives of the 72nd Fighter Wing, which controlled the training 

of pilots at Abilene, prescribed minimun1 heights for low level navigation 


. of from two hundred to five hundred feet (R. 49-50; Def. Ex. C). No 
notice of the existence of the power lines at Lake Brownwood had been 
given to personnel at Abilene (R. 67). 

According to Captain Burt, instructors were required to complete 

all of the training missions of the Wing's program, •Either.with train

ees, or alone., if the ship is available" (R. 54, 59). The court sus

tained an objection to his !urther ~tatement that, •Everybody takes it 

as understood8 that: 


•Any time an instructor was not on duty with his flight., 
and he felt, in order to help himself, he should obtain more 
training, we had planes in the miscellaneous pool and also 
the 47 1s on the line. He could schedule hi!llself and fly the 
missions on which he thought he was the weakest, if the 
planes were available and time permitted• (R. 50). 

VJritten clearance was required for travel at a distance greater than 

fifty miles from Abilene but not for local •.flights• (R. 60-61). Air
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craft assigned to a trainir1g unit vrere cleared through operations; 
those in the miscellaneous pool through the :Director of Flying (P... 60). 
91\'hoever Lha:fl charEe of the airplane fferf/ permission to designate the 
type of mission•. Y:i thout the approval of the Director of ?lying or 
his assistant flights.in a plane taken from the miscellaneous pool 
were not authorized (R. 60, 63). 

Captain Burt had known the accused since :cecembel' of 1943. From 
that time forward the accused had served at.Abilene as a pilot instructor 
in P-47 aircraft and had been in charge of seven or eight classes (R. 
55, 62). liis Individual Instructors Card, Form 10, showed that he had 
completed his low level navigation training (R. 53, 62; :Cef. Ex. D). 
After his accident and some two weeks before his trial he had been 
appointed assistant operations offic~r (R. 57-58). 

Captain Calvin c. }foody, the second witness for the defense, had 
also had extensive services. overseas. rihile in Panama he had flown 
•over water practically all the ti.me•. His own experiences confirmed 
the previous testimony concerning the difficulties inherent in estima
ting height over thatelement. He explained that •you have no relations 
as to what the horizon is, where it is located; the wa:y to show you 
what altitude you might be at•. On one occasion ne had so misjudged 
his altitude that his propellor struck the water (R. 72-74). In his opinion 
flying over •a narrow strip of water 11 with land visible on each side 
would be easier than over a large body of water. He coul~ not rely 
upon altimeters to gauge height because they would normally lag in their 
readings taking •more than a hundred feet or so to catch up• (R. 801
82-SJ). . 

In his remaining testimony he corroborated several other statements 
by Captain Burt. Instructors were under obligation to undertake the same 
missions as the trainees but could fly alone on their Offl) initiative (R. 
75-76, 79). Low level navigation was permitted at Lake Brownwood (R. 77). 
The prescribed mininru.~ altitudes were two hundred to five hundred feet 
above the terrain (R. 75-76). About thirty-five or forty per cent of 
all missions at Abilene were under five hundred feet (R. 79). Before 
setting out in an individual flight it was necessary to place one's 
name and to state the nature of one 1s mission on a •sign-out sheet• 
maintained by the Director of Flying (R. 79-80, 82). 

Upon taking the stand himself the accused gave a. minutely detailed 

acco'Wlt of his mishap. A graduate of the United States Military Academy 

at West Point and the son of a •full Colonel• in the Regular Arrey, he 

had received his wings in A!ay··o'f' 1943. In December of 1943 he had 

been appointed an instructor in the use of the P-47 at Hammond, 

Louisiana, and upon being transferred to Abilene he had retained that 

position (R. 86). Against the background provided by the two preceding 

witnesses for the defense, he testified that, since there were no P-47s 


4 

http:flights.in


(.385) 

available on the morning of 23 September 1944., he solicited Captain 
~ F. Jones., the Assistant Director of Flying., for permission •to 
fly an A-25 ship•. The conversation which ensued was summarized by the 
accused as follows: 

•He asked me whether I was going to fly locally., or 
make a cross country., referring to whether I was going to 
land at another field, I told him no., I was going to take 
off and land at this field., and that was strictly local 
flying and I woul.dn't have to make any clearance. He asked . 
me what I was going to do. I told him I hadn't flown the pre
vious month., and I was going to go up and fly every type of mission 
allowable in that type of ship. He said that was perfectly all 
right rlth him. I again asked him i£ he was absolutely sure about 
that., and he said yes., you a.re clear to,go • (R. 87., 101). 

When Corporal Peterson., the crew chief., •finished putting on the 
nose piece on the prop•., he asked leave to participate in the flight. 
The accused was agreeable upon the condition that his proposed 
passenger obtain a parachute. In about five minutes Corporal Peterson 
returned with the required equipment and entered the plane. After con
tacting the control tower., the accused took off and for about fifteen to 
twenty minutes, circled the airport •to make sure the engine was running 
smoothly enough to fly it around• (R. 88). 

He had previously determined •to do everything /Ji.ii coul.d rlth the 
sh;i.~•., for he •wanted to make sure /fii/ was in good flying shape before 
fjt,y left for overseas•. It was his •understanding• that he •could 
designate ffe.i/ own missions and fly them., inasmuch as tiiil_ had done 
so the previous eight months with trainees and al.so by lfii/seU., al.one• 
(R. 88). This authority extended even to low level flying (R. 97). 

As he approached Lake Brownwood he remembered that it was a 
low flying area and that thought inspired him to practice low level 
navi~ation •over something besides land• (R. 92). Once over the 8 long 
part of the lake• he dropped down to what he considered to be two hun
dred feet., an aJ.titude which he knew to be sanctioned by the regul.a
tions £or that area. It was not his intention to go bel01f that height 
or •to do anything but just straight and level flying inasmuch as the 
contours of the lake permitted• (R. 88., 94). He failed to see the power 
lines when he •passed over• the lake the first time and did not suspect 
their existence (R. 89., 96-97). As he approached the extreme north end 
of the lake he increased his altitude to approximately eight hundred to , 
one thousand feet because of the proximity of land. Upon retracing his 
course back over the water he again descended (R. 89). Although he did 
not depend upon his altimeter which was •zeroed• !or Abilene., he checked 
the instrument and., relying principally upon his judgment., concluded 
that he was traveling at a height or two hundred feet (R. 891 951 96., 
102). 'l'o assure himself that •everything was all right• he •took a 
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little time out• to examine his instrument board. As he looked up 
from the panel he was blinded,2Y the reflection of the sun in the 
water. 11At the ~ame time••• LhV thought [fiiJ saw something out 
there ahead of {ii~•. He reacted instinctively by pushing the stick 
forwarj. · In the same instant his head struck a metal support in the top 
of tne ca.aopy and he was rendered unconscious. His next sensation was 
that of •bobbing up and down• on the surface of t~e lake (R. 89). He 
had several gashes on his head., his arms and sides were bruised., and 
his right shoulder blade was out of place. Although extremely weak and 
in pain w.hen rescued., he informed the two men who ca.me to his a.id in 
a 0 speedboat• that •there was another passenger in the rear cockpit of 
the airplane•, but., after looking around., they reported that they·•could 
not see anything• (R. 90). 

Practically all of the flying regulations pertaining to safety 
had been read by the accused.· Specifically., he had examined the 
provisions of Army Air Forces Regulation No. 60-16, Second Air Force 
Memorandum 62-16., and Operational Memorandum Number 9 (R. 97., 99-100., 
101; Pros. Exs. 6., 8; Def. EX. H). He had never seen Circular 60-8 
which was issued by the Headquarters of the 72nd Fighter Wing and which 

. quoted a letter from-General Arnold denouncing low flying and recommend
ing dismissal as an appropriate punishment (R. 100; Pro~. Ex. 7). 

5. On rebuttal the prosecution called Major Thomas G. Lanphere., 

the Director of Training of the ?2nd Fighter Wing., and the author of 


. its training program (R. 104). He knew or •quite a f'ewt' training 
missions below five hundred feet but all required specific authority. 
Except when on such a flight no pilot was exempt from compliance w.lth . 
the ft:nrrr Air Forces requirement that flights be made at a minimum al
titude of five hundred feet (R. 105). Upon obtaining local clearance 
from the Director of Training, instructors were., however., permitted to 
fly •miscellaneous• aircraft such as A-25s or c-?Ss for ~.issions of 
their own choosing pertaining to training (R. 107-108). Prior to l 
November 1944 it was perhaps possible for one pilot to constitute a 
low navigation flight (R. 110). Although A-25s vrere •miscellaneous•., 
they were not. used for low altitude navigation and could not lawfully 
be diverted to that purpose by th~ Director of Flying, their principal 
function being to tow targets (R. 107-109). Flights by instructors tor 
the purpose of accruing flying time were •local• and not •trainingB 
missions (R. 112). · · 

Captain~ F. Jonas., the Assistant Supervisor ot Flying Train
ing at Abilene., was the second rebuttal witness called by the prosecu
tion. 'l'he .· accused had called him on the telephone on the morning of 
the accident to req~st permission •to fly an A-36 type•. ,None of these 
being available., the accused asked for an A-25. •He said it would be 
a local ·flight,· he might fly down near Brovmwood, Texas•. Captain 
Jones infor,med ·him 11 that was OK1' and the conversation terminated. The 
accused never stated that he desired to fly any and every type of 
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mission that could be flown in an A-25 and never asked permission to 

fiy below five hundred feet•. A-25s were not presceibed f_or training 

at Abilene., but Captain Jones did not know of any regulation which 

prohibited their use !or low level na'Vigation (R. 114). 


6. The Specification of Charge I alleges that the accused did, 
•on or about 23 September 1944., wrongfully, unlawfully and with culpable 
negligence cause the death of Corporal Edward L. Peterson by flying 
an A-25 type military aircraft in which the said Corporal Peterson 
was a passenger at such an altitude as to bring the said aircraft into 

· contact with a wire or other obstruction to flight causing said aircraft 
to crash•. This offense was laid under Article of War· 93. The Speci
fication of Charge II alleges taat the accused did, •on or about 23 

.September 	1944., nong.ful.ly violate paragraph 16 a (1)., AA:F Regulation 
60-16., by flying the military aircrai't of which he was pilot within 
less than 500 feet above an electric power line or other obstruction to 
flight wnile not in takeoff or landing". This was set forth as a vio
lation of Article of War 96. 

Like all other pilots, the accused was required to familiarize him
self with the various published rules governing low fiying. By his own 
admission he had read·Army Air Forces Regulation No. 60-16 and Second 
Air Force Memorandum-62-16. Paragraph 16a of the former contained the 
following language: 

•Except during take-off and landing., aircraft will 
not be operated, 

(1) Below the following altitudes: 

(a) 1,000 feet above a:ny building., house., boat, 
vehicle., or other obstructions to flight. 

* * * * * 
(d) 500 feet above the ground elsewhere than as 
specified above. · 

(2) Within 500 feet of a.rry obstruction to flight.• 

Paragraph lj of Second Air Forc·e Memorandum 62-16 dated 17 March 1944 
similarly stated that: 	 · 

•'l'he absolute minimum, altitude above terra.ili is 

500 feet•••• •. 


· Both of these regulations were by their own terms subject to such 
modii'ica.tion as circumstances demanded. Thus paragraph 16b of the 
Army Air Forces Regulation permitted a:ny maneuver to 
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•be 	conducted at such altituc.e above the ground or 
water as is necessary £or its proper execution in 
places other than specified above, when such maneuver 
is required to accomplish an ordered tactical flight, 
engineering or training mission•. 

Memorandum 62-16 likewise provided certain exceptions, including •low 
altitude missioos of fighter aircra!t,• and_permitted WWaiverS11 to be 
made •when ordered by competent authority.• · 

The 72nd Fighter Wing which prescribed the rule £or the training 
0£ pilots at Abilene had apparently exercised the discretion conferred 
by paragraph 16b of the Army Air Forces Regulation No. 60-16 to sanction 
low level navi5ation missions at altitudes of from two hundred to five 
hundred feet. The flights contemplated, however, were such as had been 
designated or approved by the Director of Flying Training or other •com
petent authority-". Free lance flying could not have been intended, £or 
obviously it would have a!forded an all too facile means for the evasion 
of the regulations. 

Although the accused asserted that ha had obtained official permission 
from Captain Jones to fly any and every t',rpe of mission •allowable• in. 
an A-25, Captain Jones categorically denied that the subject had even 
been di~cussed. Evidently relying ol:l'.cy' lightly upon his claim of · 
official. approval., the accused further contended that, while trainees 
could lawfully participate only in !lights designated by competent 
auth(?rity, he was in a different category. It was his position that, 
as an instructor pilot, he was empowered to designate and schedule 
his own missions subject only to obtaining a clearance of the plan~ 
from the proper authority, who in some cases was the Operations Officer 
and in others the Director of Flying. Although the record contains 
considerable credible evidence of the existence and condonation of such 
a practice, Major Lanphere who wrote the tra.:ining program of the ?2nd 
Fighter Wing testified that a pilot was permitted to fly under five hun
dred feet only when on a •numbered• mission specifically approved by 
the Director of Flying Training and that under no circumstances could 
an A-25 plane be properly employ~d on any flight of this character. 
Be that as it may and ra6ardless of wi.1ether instructors wer_e empo.vered 
to schedule their 01VIl missions, the absolute minim.um altitude preseribed 
!or low level navigation was two hundred feet. Since the highest power 
lines struck by the accused were only .some forty feet above the surface 
of the water, his authority to d.e_signate his cmn training program be
comes irrelevant. In descend.in~ so !a;r below :two hundred feet he 
flagrantly violated not only the basic Army Air Forces Regulation No. 
6(}.16 and Second Air Force Memorandum 62-16 but all exceptions thereto. 
The argument that altitude over water·is more difficult to judge than 
over land and that consequently his mishap may have been due to a mere 
error or judgment must be given short shrift in the light or his extensive 
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experience and his unusual ability as a pilot, factors to which recog
nition was accorded by his appointment as an instructor. Since the 
lake was only some fifteen hundred feet wide at the point at which 
it was crossed by·the power lines, he could easily have gauged his 
height by reference to the land on either side (R. 95; Pros. Ex. 2). 

Since the accused was violating the flying regulations at the time 
of his mishap he must be held responsible for the death proximately 
caused by his negligence. On this point the holdings of the Board of 
Review are explicit. Thus in II Bull JAG, July 1943, p. Z71, see. 44i 
(l), it w~s said that: 

•Accused was found guilty of negligently suffering a 
Government airplane to be destroyed in violation of A.W. 83, 
of manslaughter in violation of A.W. 93, and of violating 
flying orders in violation of A.W. 96, and sentenced to dis
missal. Accused was a pilot with considerable .flying experience 
and was piloting a plane on a scheduled inetrument flight. He 
flew the plane over a crash boat at an altitude of 25 or JO 
feet, and after circling a nearby island he returned toward the 
crash boat. This time his plane collided with the boat, resulting 
in the destruction of the plane and damage to the boat as well as 
causing the death of his two companions in the plane. The evi0 

dence showed that the group commander had ordered pilots not to 
fly below an altitude of 1000 feet. Held: The record is legally 
sufficient to support the findings and sentence. Flying his 
plane within such close range of the boat in violation of exist,
ing regulations and instructions clearly shows negligence, and 
establishes his culpability of the charges. .Although all the 
charges involve the same transaction, there was no assessment 
of multiple punishment nor any prejudice to the rights of the 
accused. CM 233196 (1943).• 

The following language in Ill Bull, JAG, May 1944, p. 191, sec. 451 
(50) is equally pertinent: · 

•Accused, an officer, was found guilty of involuntary 
manslaughter in violation of A.W. 93. He was the commanding 
officer of a detail.of troops for the purpose of giving a 
demonstration of overhead machine gun firing with ball am
munition, and it was alleged that as a result of his failure to 
use due caution and circumspection for the safety of the soldiers 
witnessing the demonstration he did 'negligently, carelessly, 
feloniously, and unlawfully kill' one of the soldier-observers. 
The accused, who had had considerable experience in such demon
strations, was the sole officer in charge and had full respon
sibility !or the conduct of the demonstration. Deceased was 
killed by a burst of machine-gun fire during the demonstration. 

* * * * 
•Another question is as to the quality of the negligence. 

The demonstration :involv~d obvious perils, and the accused knew 
t:-' ••,.. . - 
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that slight deviations in the line of fire could produce disas
trous Nsults. Notwithstanding this knowledge and the mandates 
of the Secretary of War v.ith respect to safety precautions, he 
elected to proceed in either defiance or reckless disregard there
of. It was not for him to set his own judgment over the con
sidered directions of the manual. His negligence was clearly 
of the quality designated as •criminal•, 1gros~ 1 or 1culpable 1• 

C"JJ ETO 1554 (1944). 

The record leaves no doubt that but for the accused's willful 
violation of the flying regulations Corporal Peterson \fould today be 
alive and contributing his skilled services to the prosecution of the 
war effort. This is the one ultimate fact which neither the excuses of 
the accused nor the arguments of defense counsel can obviate or depre
ciate. The findings of guilty of both Specifications and both Charges 
have been sustained beyond any reasonable doubt. 

The restoration to duty and the appointment of the accused as 
assistant operations officer subsequent to the accident was seized 
upon by the defense as evidence of constructive condonation. This 
contention was utterly without merit, for, even if constructive condon
ation were applicable to crimes other than desertion (an assumption 
which is most doubtful), only the authority competent to order trial has 
the power to condone an offense. Since the accused was assigned to 
duty and designated assistant operations officer by Captain Burt, the 
operations officer, who obviously was not such an authority, no condon
ation was effected. 

Several motions of a technical nature were made by counsel for the 
defense at various stages of the proceedings and were renewed at the 
conclwsion of the case. All were properly denied. The only one re
quiring discussion was a jurisdictional. challenge on the ground that 
the court at the inception of trial was rendered •unable to function 
by virtue_ of the fact that with the exercise of a peremptory challenge 
there were not sufficient members left to constitute a court• and that 
thereafter the court could not be •reconstituted by the addition of 
/jwi/ members•. This position was predicated upon the following quo
tation from Dig. Op. JAG, 1912-1940, sec. 395 (46): 

•The adding of new members to a general court
martial, where, for any cause, the membership is reduced 
below five during a trial, after material proceedings have 
been recorded, should be avoided and the trial recommenced, 
except in rare cases vmere the delay incident thereto would 
operate needlessly to inconvenience t.lie service and injur
iously af!ect discipline, or under the accused's rights to 
a speedy trial.• 
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The principle enunciated is applicable only after witnesses have 

testif'ied. It is complete!¥ irreievant to cases in which new members 

have been added before any evidence has been adduced. The correct rule 

is succinctly stated in the .t'ollowing sentence from Dig. Op. JAG, 1912, 

page 158, par. IXXV BJ 1 


-
' •A court reduced to !our members and thereupon 


adjourning for an indefinite period does not dissolve· 

itself. In adjourning it should report the facts to the 

convening authority and wait his orders. He may at any 

time complete it by the ad.dition of a new member or 

members and order it to reassemble for business. R. 5, 

319, supra; 39, 328., Nov., lffl.• ·· 


This is precisely the procedure adopted in this case. 

7. The accused, who is single, is about 22 years old. He was 

appointed to the United States Military Academy on 9 Septemer 1940 

upon the nomination o! Senator L. Frazier o! North Dakota and was 

graduated with the rank o! second lieutenant on l June 1943. On l 

December 1943 the accused was promoted to first lieutenant. Several. 

months later an 12 September 1944 he was given punishment under Article 


· ot War 104 !or flying a P-47 airplane with an Army nurse sitting on his 
lap. He has been on active duty as an officer since 1 June 1943. 

8. The court was legally constituted. No errors injuriously 

affecting the substantial rights o! the accused were COlllllitted 

during the trial. In. the opinion of the Board of Review the record 

of trial is legally sufficient to support the findings and the sen

tence and to wa1Tant confirmation thereof. Dismissal. is authorized 

upon conviction of a violation o:r Article o:r War 93 or Article of 

war 96. 


Judge .Advocate, 


Judge Advocate. 
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SFJGN-CM: 270941 	 1st Ind. 

Hq ASF, JAGO, Washington 25, D. C. f [BS 1'34S 
TO: The Secretary of War. 

1. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 

case of First Lieutenant Ernest F. Boru.ski, Jr. (0-26232), Air Corps. 


2. I concur in the opinion .of the ·Board of Review that the 

record of trial is legally sufficient to support the findings and the 

sentence., and to warrant 90n£irmation thereof. I recommend that the 

sentence be confirmed but that the forfeitures and confinement imposed 

be remitted and that the sentence as thus modified be ordered executed. 


3. Colonel Ernest F. Boru.ski, the father of the accused, presented 

an oral argument before the Board of Review relative to the issues of 

the case. Consideration has been given to a letter from M.A. Steele., 

addressed to General George c. Marshall., and a memorandum from :Major 

General Archer L. Lerch., The Provost Marshal General, adp.ressed to The 

Judge Advocate General. 


. 4. Inclosed are a· draft of a letter for your signature, trans-· 
mitting the record to the President £or his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet 111th approval. 

~~.~~ 
6 	Incls. MYRON C. CRAMER 


Incl 1 - Record of trial Major General 

Incl 2 - nrt. or ltr. :for The Judge Advocate General 


sig. Sec. of War 

Incl 3 - Form of E:x:ecutive 


action 

Incl 4 - Ltr. fr. M.A. Steele 

Incl 5 - Memorandum from Major 


General Archer L. Lerch 

Incl 6 - Memorandum from Depµt;r Com


mander., A:rmy Air Forces 


(Sentence con!'irmed but forfeitures and confinement remitted. 

G.C.M.O. 174, 20 Jul 1945) 
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Sf.;Gi,-Cru 770941 6th Ind 
Hq ASF, JAGO, Washington ;5, IJ. C. 
TO: The Secretary of War J1.E J4 1945 

1. Upon trial by general court-martial First Lieutenant Ernest r. 
Boruski, Jr. (0-26232), Air Corps, was found guilty of manslaughter, in 
violation or Article of War 93; and of wrongfully violating paragraph 
16a (1), Army Air Forces Reeulations 60-16, by flying an airplane wi iliin 
less than 500 feet above the ground, in violation of Article of War 96. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowar,ces due or to become ciue, and to be confined at hard labor, at 
such place as the reviewing authority might direct, for six months. The 
Leputy Commander, A:rmy Air Forces and Chief of Air Staff, after personally 
considering the ev.tdence, stated that, 

11 This case presents an example of serious, willful viola

tion·of flying regulations resulting in the _death of a 

soldier.*** 


11 I recommend that the sentence be confirmed and executed 
but that so much thereof as provides for confinement at hard 
labor for six months be remitted. 11 

I concurred in this recommendation. 

2. On 1 June 1945 you confirmed the sentence in Ll.eutenant Boruski 1s 
case but ranitted the forfeitures and confinement imposed. On 8 June 
Lieutenant Boruski. subu.:itted to you through military channels a letter 
protesting his innocence. 'i'hereafter, on 14 June, following a conference 
with Lieutenant Boruski and his father, Colonel Ernest F. Boroski, you 
directed that the sentence of c:ii.smissal be held in suspension pending con
sideration of certain allegedly newly discovered evidence. Ll.eutenant 
Boruski's letter to you and five"indorsements attached trereto, together 
with the so-called newly discovered evidence in the form of affidavits, 
have been received in my office and carefully considered. 

J. The principle contentions presented b;y" the accused in his letter 
are that there was an unwritten policy in his organization that instructors 
should devote a part of each mission to flying at·a low altitude of from 
15 to 50 feet and that he was prevented from introducing evldence of such 
a policy at his trial with the result that his material rights were pre
judiced.. His position in these particulars is not supported by the record. 
The reference to the unwritten policy is obviously an afterthought, for 
at no time was any mention made of it during the trial and it was urged 
for the first time only after the sentence had been confirmed. It is 
entirely.inconsistent with the defense advanced at the trial to the effect 
that the accused was permi.tted to schedul~ himself on low flying missions 
at an altitude of X>O faet and that-at the time of the accident he believed 
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he was maintaining that altitude. There is no contention by him in the 
record to the effect that he thought he was entitled to fly at a lower 
altitude than 2)0 feet. 

4. The allegedly newly discovered evidence presented by the ac
cused consists of affidavits from First Lieutenant Harold H. Hill am 
Captain Joseph E. Lurham and a radiogram from Major John J. Tuite. The 
two affidavits state in effect that prior to the time of the offense in 
question a squadron policy was announced by Major Jol:m J. · Tuite that in 
the ruture flight instructors should spend part of each flight at an 
altitude of from 15 to 50 feet. 

The radiogram procured from Major Tuite reads as follows: 

11I don't understand that part of message llhich states 
that instructors should have report of each flight at alti 
tude of 15 to 50 feet above ground period about 15th July 
1944. I had a meeting in Abilene Texas in 'Which made it a 
policy of Section D that instructors of scheduled low alti 
tude missions, in connection ·w1th training student pilots for 
combat., should fly at altitudes of approximately 50 feet in 
designated area. 

"Lt E F Boruski accident in connection 'With GCM was to 
my knowledge neither as a low altitude nor was it in connection 
with student training". 

In supplemental affidavits Ueutenant Hill and Captain Durham state that 
instructors in their organization were privileged to decide the type o! · 
mission to be i'lown and that they were also pri v.i.leged to fly such mis
sions ·in all areas except those containing populated places or where 
known obstructions to flight existed. In transmitting the suppleuental 
affidavits the accused, in a letter dated 9 July 1945 addressed to The 
Judge Advocate General., states toot Major Tuite• s radiogram confirms the 
accused's assertion that instructors were given permission to fly at 
appro.xi.mat,ely 50 feet and summarizes. his contentions., as follows: 

•a. 	 I was ordered to fly in A-2.5 type airplanes. . 
b. 	 Orders required me., as an instructor, to train myself for 

duty overseas. 
c. 	 Instructors were authorized to schedule the training missions. 
d. 	 Capt. Jones authorized me to fly the particular A-25. 
e. 	 Capt. Jones authorized me to fly over Lake Brownwood, an 

area designated by ?2nd F.ighter Wing for low altitude flights.
:r. Major Tuite gave orders to fly at approximately 50 feet. 
g. 	 The obstruction to flight was not shollil on the map, nor was 

it shown in any other way. 
h. 	 Since I flew in compliance with these orders, I can not be held 

responsible for any accident which was out of ur:, control." . 
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Brigadier General John E. Upston, in his indorsement to 
the ac~sed•s letter has relllll'ked, in connection with the accused's 
contention on this point, that: 

"His statement in paragraph 2 t to the effect that 
1policy in the Squadron had been that instructors should 
devote part of each flight to flying on-the-deck at an 
altitude o!' from 15 to 50 .feet. 1 No such authority can be 
found in· any ?2nd Fighter Wing directive issued prior to 
February 1945 nor in directives issued by Abilene AJ:ur¥ _Air 
Base prior to the above date. The inclusion of •on-the-deck' 
flying which he states was later mde in the Instructors 
Guide was not a part thereof until February 194.5, approxi- · 
mately five (.5) months after the time of his accident. 11 

Similarly Major General Robert B. Williams, in his indorsement to Lieu
tenan:t Borusld. 1s letter, has asserted that: 

11The accused was using a type plane (A-2.5) which was not and 
never had bean autoorized for training purposes at Abilene. 
Law flying for training purposes in such an aircraft was never 
autoorized; particularly llhen the pilot was accompanied by-
a passenger. As a senior instruc_tor at Abilene, undoubte~ 
these facts were lmown by accused• 

. * * * 
"In any- event, it is not considered that such practice, il it 
existed at the time of the accudent, would in arr:, wa:y have 
affected the accused's case, in v1811' of his sworn testimony 
that he inteooed at all times to fly at 200 .feet or above and 
that he never intended to .fly on the deck. 11 

5. In Lieutenant Boruski I s basic comnunication he invited attention 
to bis excellent military record. The information received by this office 
shows, however, that he has been guilty of misconduct, as follows: 

(a) Brigadier General Upston reports that on 30 May 

1944 Lieutenant Boruski damaged a plane as the result ot 

reckless and ca~eless op~ation of bis airplane. 


(b) Major General Williams reports that on 16 August 
1944 Lieutenant Boruski violated fiying regulations by carrying 
an Army nurse on his lap in a P-47 airplane from u:,wry Field, 
Colorado, to Abilene Army Air Field., Abilene, Texas. For this 
offense he was punished under Article of War 104. 

(c) The offense which is n01r under constderation• . 
(d) Major General Williams reports that subsequent to 


the accused• s trial by general court-martial he was granted 
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a leave of absence in order tJJ permit him to plead the pre
sent case in Washington. He overstayed this leave thereby 
constituting himself absent without leave from his organiza
tion for eight days. He is now in restriction as a re~llt 
of this recent offense. 

. 6. The questions involved in the present case are whether the ac
cused wrongfully violated the low flying regulations issued by the Army 
Air Forces and whether his. violation was of such a culpably negligent 
character as to have caused the death of one Corporal Edward L. Peterson. 
The specific acts of miscon:iuct of the accused prior and subsequent to 
the instant trial by court-martial are relevant o~ to the extent that 
they indicate a propensity for irresponsible and reckless action. As has 
already been pointed out, he asserted at the trial that throughout his 
i'llght over Lake Brownwood he had attempted to maintain an altitude of 
200 feet, the mirdmum altitutle for low flying missions prescribed by the 
wing directives 'With 'Which he was fami.liar. It was only after his con
viction had been approved by this office that he. insisted for the first 
time that he had been privileged to operate under a more liberal policy, 
orally pronounced by Major Tuite, authorizing low :flying missions at 
an altitude of from 15 to 50 feet. Had th.is mitigating circumstance 
been available to the accused at the trial, it is difficult to under
stand why it was not advanced when he had so much at stake. Granting 
him, however, the benefit of eveey reasonable doubt on this· point and 
assuming that he had ample reasons for not presenting evidence of such . 
a mitigating circumstance,. his present contentions oarmot exonerate him 
for the following reasons: 

(1) Flights at 50 feet were permitted, according to 

Major Tuite, only when duly scheduled, and no such flight 

was in fact scheduled. 


· (2) Low altitude missions were not authorized to be 
perforned in an A-25 type plane, the plane used by the ac
cused on the occasion in question. In fact the record shows 
that such planes were only ~ed to tow targets at high alti 
tudes or for administrative cross-country :flights and that even 
the Ill.rector of Flying Training at Abilene had no authority to 
authorize their use at an altitude below 500 feet (R. 108-109). 

Since the accused was not on a du.lJ" scheduled l01r fiying mission 
and since he was piloting an A-25 airplane which was never intended for 
low altitude flying,· his night'; ·at an altitude or between 40 and 50 feet 
over Lake Brownwood, was a willful violation of regulations and was in 
reckless disregard of the dangers obviously involved. Accordingly I con
cur *1th the opinions or Major General Williams and Brigadier General 
Upston that the accused has had a fair and impartial trial and that the 
further extension or clemency is not warranted. 
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?, A notice directing that the order of dismissal be ordered 
executed is attached herewith for your signature, should such action 
meet with your approval, 

S Inols - l Added, MYRON C , CRAMER 
Incl S - Form of action Major General 

The Judge Advocate General 

(The Adjutant General was authorized and directed to execute 
sentence of dismissal, by' order of the Secretary of War, 
16 Jul 1945) 

-· ··-··-~ 
l 111-11111-100 
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